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BEFORE THE 
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STATE OF CALIFORNIA 
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Education Code Section 56523 as added by  

Statutes of 1990, Chapter 959; and 

 

Title 5, California Code of Regulations, 

Sections 3001 and 3052 

 

Filed on September 28, 1994 

 

By the Butte County Office of Education, the 

San Joaquin County Office of Education, and 

the San Diego Unified School District,  

Co-Claimants. 

No. CSM-4464 

 

Behavioral Intervention Plans 

 

STATEMENT OF DECISION PURSUANT 

TO GOVERNMENT CODE SECTION 17500 

ET SEQ.; TITLE 2, CALIFORNIA CODE OF 

REGULATIONS, DIVISION 2, CHAPTER 

2.5, ARTICLE 7 

 

 

(Adopted on September 28, 2000) 

(Corrected on November 23, 2010) 

 

STATEMENT OF DECISION 

 

On September 30, 1999, the Commission first heard this test claim and took no action due to a 3-

3 tie vote.  On November 30, 1999, the Commission directed staff to hold this test claim until the 

appointment of the seventh Commission member.  The seventh Commission member was 

appointed in April 2000.  On August 24, 2000, the Commission heard this test claim during a 

regularly scheduled hearing.  Therefore, the sole issue before the Commission is whether the 

Proposed Statement of Decision accurately reflects the vote of the Commission.
1
  James 

Cunningham and Frank Terstegge appeared on behalf of the San Diego Unified School District, 

Gail Cafferata appeared on behalf of the Butte County Office of Education, and Nona Martinez 

and Dan Stone appeared on behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state mandated 

program is Government Code section 17500 et seq., article XIII B, section 6 of the California 

Constitution and related case law. 

The Commission, by a vote of 5-2, approved this test claim. 

BACKGROUND AND FINDINGS 

The Legislature found that the state has continually sought to provide an appropriate and 

meaningful educational program in a safe and healthy environment for all children regardless of 

                                                 
1
 Title 2, California Code of Regulations, section 1188.1, subdivision (g). 
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possible physical, mental, or emotional disabling conditions.
2
  In addition, the Legislature 

declares that teachers of children with special needs require training and guidance that provides 

positive ways for working successfully with children who have difficulties conforming to 

acceptable behavior patterns in order to provide an environment in which learning can occur.
3
 

The test claim legislation and the implementing regulations involve special education services 

for children with disabilities.  It requires an IEP team
4
 to develop a behavioral intervention plan 

whenever an individual exhibits a serious behavior problem that significantly interferes with the 

implementation of the goals and objectives of the individual’s IEP.
5
  The IEP is a written 

statement developed in a meeting between the school, the teacher, and the parents.  The IEP 

includes the child’s current performance, the annual goals and short-term instructional 

objectives, specific educational services, and the objective criteria and evaluation procedures to 

determine whether the objectives are being achieved.
6
  Special education services include both 

special education, defined as specially designed instruction to meet the unique needs of a child 

with disabilities, and related services, defined as such developmental, corrective, and other 

supportive services as may be required to assist a child with disabilities to benefit from special 

education.
7
  There is no prior state law that addresses behavioral intervention plans. 

The Test Claim Legislation 

Education Code section 56523 requires the Superintendent of Public Instruction and the State 

Board of Education to adopt regulations establishing behavioral intervention plans, which: 

(1) include the types of behavioral interventions that can be used; (2) require that a pupil’s IEP 

include a description of behavior interventions that meet certain guidelines; and (3) specify 

standards and guidelines regarding the use of behavior interventions in emergency situations.  In 

response to Education Code section 56523, the California Department of Education adopted 

sections 3001 and 3052, which detail school districts’ obligations concerning the development 

and implementation of behavioral intervention plans. 

The Commission found that Education Code section 56523 only requires the State 

Superintendent of Public Instruction and the State Board of Education to adopt regulations.  

                                                 
2
 Education Code section 56520. 

3
 Ibid. 

4
 Chapter 5.5, Education Code, sections 56520 et seq.  Federal law requires that the IEP team’s membership include 

the individual’s parents, at least one regular education teacher of the individual, at least one special education 

teacher, a local agency representative who is qualified to provide or supervise the provision of special instruction to 

meet the individual’s needs, an individual who can interpret the instructional implications of evaluation results (may 

be a member listed above), at the parent’s or agency’s discretion, other individuals who have knowledge or special 

expertise regarding the child, and whenever appropriate, the disabled individual.  (See Title 20, United States Code, 

section 1414, subdivision (d)(1)(B); Title 34, Code of Federal Regulations, 

section 300.344.) 

5
 Title 5, California Code of Regulations, section 3001, subdivision (h). 

6
 Title 20, United States Code, section 1401, subdivision (a)(19). 

7
 Title 20, United States Code, section 1401(a)(17).  The IDEA includes specific services in the related services 

section, but the text does not limit the provision to those services.  These services include transportation, early 

identification and assessment of disabling conditions in children, speech pathology and audiology, psychological 

services, physical and occupational therapy, recreation, and medical and counseling services, except those medical 

services that are for diagnostic and evaluation purposes only. 
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Section 56523, on its face, does not impose any requirements upon school districts and therefore, 

does not impose any reimbursable state mandated activities upon school districts.  However, the 

Commission noted that this conclusion does not resolve the inquiry as to whether the regulations 

promulgated pursuant to section 56523 constitute reimbursable state mandated activities upon 

school districts. 

The Commission found that in order for a statute, or executive order, which is the subject of a 

test claim, to impose a reimbursable state mandated program, the statutory and regulatory 

language: (1) must direct or obligate an activity or task upon local governmental entities; and (2) 

the required activity or task must be new, thus constituting a “new program,” or it must create an 

increased or “higher level of service” over the former required level of service.  The court has 

defined a “new program” or “higher level of service” as a program that carries out the 

governmental function of providing services to the public, or a law, which to implement a state 

policy, imposes unique requirements on local agencies or school districts that do not apply 

generally to all residents and entities in the state.  To determine if a required activity is new or 

imposes a higher level of service, a comparison must be undertaken between the test claim 

legislation and the legal requirements in effect immediately before the enactment of the test 

claim legislation.  Finally, the newly required activity or increased level of service must be state 

mandated.
8
 

The test claim legislation involves the provision of special education to disabled students 

enrolled in public education.  Public education in California is a peculiarly governmental 

function administered by local agencies as a service to the public.  Moreover, the test claim 

legislation imposes unique requirements upon school districts that do not apply generally to all 

residents and entities of the state.  Therefore, the Commission found that public education 

constitutes a “program” within the meaning of section 6, article XIII B of the California 

Constitution.
9
 

However, the Commission continued the inquiry to determine if the activities are new or impose 

a higher level of service and if the activities are mandated by the state.  The claimants contended 

that the test claim legislation and regulations impose a higher level of service by requiring school 

districts to perform additional activities not required under state or federal law. 

The Test Claim Regulations 

Behavioral Intervention Plans Defined 

The test claim legislation and regulations define behavioral intervention as the systematic 

implementation of procedures that result in lasting positive changes in an individual’s behavior.
10

  

Specifically, behavioral interventions are the design, implementation, and evaluation of 

instructional and environmental modifications to produce significant improvements in behavior 

through skill acquisition and the reduction of problematic behavior.
11

  Generally, behavioral 

intervention plans are implemented for pupils with an IEP. 

                                                 
8 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State 

of California (1987) 190 Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 

9
 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172. 

10
 Title 5, California Code of Regulations, section 3001, subdivision (f). 

11
 Ibid. 
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The Commission noted that the behavioral intervention plan is the written document developed 

by an IEP team and is integrated into an individual’s current IEP when an individual exhibits a 

serious behavior problem that interferes with the implementation of the individual’s IEP.
12

  

Serious behavior problems are behaviors that are self-injurious, assaultive, cause serious 

property damage, or other severe behavior problems that are pervasive and maladaptive for 

which the instructional or behavioral approaches in the individual’s IEP are ineffective.
13

 

SELPA Plan Requirements
14

 

Under the test claim legislation’s implementing regulations, each SELPA must include 

procedures in its local plan regarding the systematic use of behavioral interventions.
15

  These 

procedures include training of behavioral intervention case managers, training of personnel 

involved with implementing behavioral intervention plans, special training for emergency 

interventions, and identification of approved behavioral emergency procedures.
16

  SELPAs must 

inform all staff members and parents of these procedures whenever a behavioral intervention 

plan is proposed.
17

 

The Commission found that these activities represent a new program or higher level of service 

because SELPAs were under no obligation to include such information in their local plans before 

the adoption of the test claim legislation’s implementing regulations.
18

 

Development of Behavioral Intervention Plans 

An IEP team must supervise all assessment, intervention, and evaluation activities related to an 

individual’s behavioral intervention plan.
19

  When a behavioral intervention plan is being 

developed, the IEP team is expanded to include a behavioral intervention case manager who is 

trained in behavior analysis including positive behavioral interventions.
20

  A behavioral 

intervention case manager is a designated certificated school/district/county staff member or 

other qualified personnel who has been trained in behavior analysis with an emphasis on positive 

                                                 
12

 Id. at subdivision (h). 

13
 Id. at subdivision (ah). 

14
 SELPA is an acronym for “Special Education Local Plan Area.”  Title 2, California Code of Regulations, section 

60010 defines SELPA as “the service area covered by a special education local plan, and its governance structure 

created under any of the planning options” set forth in the Education Code. 

15
 Title 5, California Code of Regulations, section 3052, subdivision (j). 

16
 Id. at subdivision (j)(2)(A)-(D). 

17
 Id. at subdivision (j)(1). 

18
 The test claim legislation requires nonpublic schools to develop policies consistent with those specified in the 

emergency intervention section of the regulations.  The Commission found that this requirement does not impose 

any activities upon public school districts.  (See Title 5, California Code of Regulations, section 3052, 

subdivision (k).) 

19
 Id. at section 3052, subdivision (a)(1). 

20
 Ibid.  Federal law does not require the inclusion of a behavioral intervention case manager in the IEP team.  (See 

Title 20, United States Code, section 1414, subdivision (d)(1)(B).) 
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behavioral interventions.
21

  The case manager is not intended to be a new staff person, but rather 

may be an existing staff member with the appropriate training.
22

 

The Commission found that the activities of including in the IEP team and training a staff 

member to become a behavioral intervention case manager represents a new program or higher 

level of service because school districts were under no obligation to perform behavioral 

interventions before the adoption of the test claim legislation’s implementing regulations. 

Functional Analysis Assessments 

A behavioral intervention plan is based on a functional analysis assessment of the individual.
23

  

A functional analysis assessment includes a description of the maladaptive behavior and 

replacement positive behavior, goals and objectives, detailed descriptions of the interventions to 

be used, schedules for recording the frequency of use of the interventions, how the intervention 

will be phased out, those interventions to be used at home or other non-educational settings, and 

dates for plan review.
24

  A functional analysis assessment occurs when the IEP team finds that 

the instructional/behavioral approaches specified in an individual’s IEP have been ineffective.
25

  

The assessment must include: (1) systematic observation of the behavior; (2) the immediate 

antecedent events associated with that behavior; (3) the consequences to determine the function 

the behavior serves for the individual; 

(4) ecological analysis of the settings in which the behavior occurs most frequently; (5) review of 

records of health and medical factors that may influence behavior; and (6) review history of 

behavior including effectiveness of past interventions.
26

 

The Commission found that following an assessment, a written report of the results is prepared 

and provided to the parent.
27

  The report includes: (1) a description of the nature and severity of 

the targeted behavior; (2) a description of the antecedents and consequences that maintain the 

targeted behavior across all settings in which it occurs; (3) a description of the rate of alternative 

behaviors, their antecedents and consequences; and (4) recommendations for consideration by 

the IEP team.
28

 

The Commission found that all of the activities associated with functional analysis assessments 

represent a new program or higher level of service because school districts were under no 

obligation to perform functional analysis assessments before the adoption of the test claim 

legislation’s implementing regulations. 

                                                 
21

 Title 5, California Code of Regulations, section 3001, subdivision (g). 

22
 Ibid.; Id. at section 3052, subdivision (a). 

23
 Id. at section 3052, subdivision (a)(3). 

24
 Ibid. 

25
 Id. at section 3052, subdivision (b); See also section 3001, subdivision (ah), which provides: “serious behavior 

problems are behaviors that are self-injurious, assaultive, cause serious property damage, or other severe behavior 

problems that are pervasive and maladaptive for which the instructional or behavioral approaches in the individual’s 

IEP are ineffective.” 

26
 Id. at subdivision (b)(1)(A)-(F). 

27
 Id. at subdivision (b)(2). 

28
 Id. at subdivision (b)(2)(A)-(D). 
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Upon completion of the functional analysis assessment, the IEP team meets to review the results 

and, if necessary, develop a behavioral intervention plan.
29

  The Commission found that this 

activity represents a new program or higher level of service because school districts were under 

no obligation to convene an IEP team meeting specifically for review of functional analysis 

assessments before the adoption of the test claim legislation’s implementing regulations. 

Implementation of Behavioral Intervention Plans 

In developing a behavioral intervention plan, the IEP team may develop positive programming 

strategies that address the individual’s behavior.  Positive programming for behavioral 

intervention may include: (1) altering the identified antecedent event to prevent the occurrence of 

the behavior (e.g., change the setting); (2) teaching the individual alternative behaviors or 

adaptive behaviors that produce the same consequences as the inappropriate behavior; and (3) 

positively reinforcing alternative and other acceptable behaviors and ignoring or redirecting 

unacceptable behavior.
30

 

The Commission found that, to the extent these activities are required to implement an 

individual’s behavioral intervention plan, the activities represent a new program or higher level 

of service because school districts were under no obligation to develop and implement 

behavioral intervention plans before the adoption of the test claim legislation’s implementing 

regulations. 

Once an IEP team has developed and/or modified an individual’s IEP to include a behavioral 

intervention plan, responses to the targeted behavior shall include, but are not limited to: (1) 

ignoring the behavior, but not the individual; (2) verbal, or verbal and physical redirection; (3) 

the provision of feedback (e.g., “you are talking too loudly”); 

(4) the message of the behavior is acknowledged (e.g., “you are having a hard time with your 

work”); or (5) a brief, physical prompt to interrupt or prevent aggression, self-abuse, or property 

destruction.
31

 

The Commission found that, to the extent these activities are required to implement an 

individual’s behavioral intervention plan, the activities represent a new program or higher level 

of service because school districts were under no obligation to develop and implement 

behavioral intervention plans before the adoption of the test claim legislation’s implementing 

regulations. 

Once a behavioral intervention plan is implemented, it is evaluated to measure the frequency, 

duration, and intensity of the targeted behavior identified in the functional analysis assessment.
32

  

The teacher, the behavioral intervention case manager, parent or care provider, and others, as 

                                                 
29

 Id. at subdivision (c); although subdivision (c) provides that IEP teams shall develop a behavioral intervention 

plan if necessary, section 3001, subdivision (h), defines a behavioral intervention plan as a written document that is 

developed when an individual exhibits a serious behavior problem that significantly interferes with the 

implementation of the goals and objectives of the individual’s IEP.  Accordingly, the Commission found that school 

districts must develop a behavioral intervention plan once an individual exhibits a serious behavior problem. 

30
 Id. at subdivision (d). 

31
 Id. at subdivision (e). 

32
 Id. at subdivision (f)(1)-(3). 
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appropriate, review the evaluation at scheduled intervals determined by the IEP team.
33

  If the 

IEP team determines changes are necessary, the teacher and behavioral intervention case 

manager conduct additional functional analysis assessments, and based on the outcomes, propose 

changes to the plan.
34

 

The Commission found that these activities represent a new program or higher level of service 

because school districts were under no obligation to evaluate the effectiveness of behavioral 

intervention plans or to modify them based on an additional functional analysis assessment 

before the adoption of the test claim legislation’s implementing regulations. 

Modifications and Contingent Behavioral Intervention Plans 

Minor modifications to the behavioral intervention plan can be made by the behavioral 

intervention case manager and the parent or parent representative.
35

  In addition, the IEP team 

may develop the behavioral intervention plan in such a way as to allow for alterations or changes 

to the plan without reconvening the IEP team.
36

 

The Commission found that the activities of the behavioral intervention case manager and the 

IEP team regarding development and modification of behavioral intervention plans represent a 

new program or higher level of service because school districts were under no obligation to 

implement behavioral intervention plans before the adoption of the test claim legislation’s 

implementing regulations. 

Development and Implementation of Emergency Interventions 

In instances where the individual’s behavior is unpredictable or spontaneous and poses a clear 

and present danger of serious bodily harm, an emergency intervention approved by the SELPA 

may be used.
37

  School districts must notify the individual’s parent and residential care provider 

within one school day whenever an emergency intervention is used or serious property damage 

occurs.
38

 

Anytime an emergency intervention is used, schools must complete a “Behavioral Emergency 

Report,” place the Report in the individual’s file, and immediately forward it to a responsible 

administrator who must review the Report.
39

  The Report includes: (1) the name and age of the 

individual; (2) the setting/location of the incident; (3) name of staff or others involved; (4) a 

description of the emergency intervention used and whether the individual currently has a 

behavioral intervention plan; and (5) injuries sustained by the individual or others.
40

 

Anytime a “Behavioral Emergency Report” is written regarding an individual who does not have 

a behavioral intervention plan, the designated and responsible administrator must, within two 

                                                 
33

 Id. at subdivision (f)(4). 

34
 Id. at subdivision (f)(5). 

35
 Id. at subdivision (g). 

36
 Id. at subdivision (h). 

37
 Id. at subdivision (i) and (i)(2). 

38
 Id. at subdivision (i)(5). 

39
 Ibid.; Id. at subdivision (i)(6). 

40
 Id. at subdivision (i)(5)(A)-(E). 
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days, convene an IEP team meeting to review the Report, determine the necessity of a functional 

analysis assessment, and the necessity for an interim behavioral intervention plan.
41

 

Anytime a “Behavioral Emergency Report” is written regarding an incident involving previously 

unseen serious behavior problems or where a previously designed intervention is ineffective for 

an individual who has a behavioral intervention plan, the IEP team should meet to review the 

Report and determine if the incident requires the need to modify the plan.
42

 

SELPAs are required to collect data on “Behavioral Emergency Reports” and annually report the 

number of Reports to the California Department of Education and the Advisory Committee on 

Special Education.
43

 

The Commission found that all activities associated with emergency interventions represent a 

new program or higher level of service because school districts were under no obligation to 

develop and implement emergency behavioral intervention plans before the adoption of the test 

claim legislation’s implementing regulations. 

Prohibited Behavioral Intervention Plans 

Interventions that may cause physical harm, deprivation of sleep or food, humiliation or ridicule, 

or deprivation of one or more senses are prohibited.
44

  The use of restrictive devices that limit 

mobility, locked seclusion, or inadequate supervision is also prohibited.
45

 

The Commission found that the activity of informing school district personnel of the restrictions 

represents a new program or higher level of service because school districts were under no 

obligation to develop and implement behavioral intervention plans before the adoption of the test 

claim legislation’s implementing regulations. 

Due Process Hearings 

The provisions of the test claim legislation that relate to functional analysis assessments and the 

development and implementation of behavioral intervention plans are subject to the due process 

hearing procedures specified in the Education Code.
46

  Before the enactment of the test claim 

legislation’s implementing regulations school districts were under no obligation to develop and 

implement behavioral intervention plans. 

                                                 
41

 Id. at subdivision (i)(7). 

42
 Id. at subdivision (i)(8).  Although the subdivision provides that the IEP team should, not shall or must, review the 

incident and current IEP, the Commission found that, to the extent these activities are required to implement an 

individual’s behavioral intervention plan, the activities represent a new program or higher level of service because 

school districts were under no obligation to develop or implement behavioral intervention plans before the 

enactment of the test claim legislation and implementing regulations. 

43
 Id. at subdivision (i)(9). 

44
 Id. at subdivision (l). 

45
 Ibid. 

46
 Id. at subdivision (m).  Education Code section 56501 et seq. details the state’s due process procedures, due 

process hearings, mediation conferences, parent’s access to school records, rights of parties, and the use of attorneys 

at due process hearings. 
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Therefore, the Commission found that any due process procedures associated with the 

development and implementation of behavioral intervention plans represents a new program or 

higher level of service.
47

 

The Commission found that the test claim legislation’s implementing regulations impose a new 

program upon school districts.  However, the Commission noted that the inquiry must continue 

to determine whether behavioral intervention plans required by the regulations impose costs 

mandated by the state. 

The Commission noted that in order for the test claim legislation to impose a reimbursable 

program under section 6, article XIII B of the California Constitution, the newly required 

activities must be state mandated.
48

  Government Code section 17556, subdivision (c), provides 

that the Commission shall not find costs mandated by the state if the Commission finds that the 

test claim legislation implements a federal law or regulation and resulted in costs mandated by 

the federal government.
49

  Therefore, if the Commission finds that federal law requires the 

development and implementation of behavioral intervention plans, then the Commission should 

deny this test claim. 

DOF argued that the test claim legislation implements federal requirements as detailed in the 

IDEA.  Specifically, DOF contended that the test claim legislation allows for the provision of a 

free appropriate public education and related services as required under federal statutes and case 

law. 

Federal Special Education Law and Behavioral Management Plans
50

 

The Education for All Handicapped Children Act (Act) of 1975 is the backbone of the federal 

statutory provisions governing special education.
51

  The 1975 Act begins with findings that the 

special education needs of children with disabilities are not being fully met.  Thus, the purpose of 

the Act is to assist state and local educational efforts in order to assure equal protection of the 

law and to assure that children with disabilities have available special education and related 

services designed to meet their unique needs.
52

 

The Act also lists substantive definitions, which both clarify the meaning of terms and set out 

some of the obligations the Act creates.  For example, the Act defines free appropriate public 

education as special education and related services that: (1) are provided at public expense, 

under public supervision and direction, and without charge; (2) meet the standards of the state 

                                                 
47

 To be discussed below in Issue 2. 

48
 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 

49
 Government Code section 17513 provides: “‘Costs mandated by the federal government’ means any increased 

costs incurred by a local agency or school district . . . in order to comply with the requirements of a federal statute or 

regulation. . . .”; In Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593, 1594, the appellate 

court stated, “the determination whether certain costs were imposed upon a local agency by a federal mandate must 

focus on the local agency which is ultimately forced to bear the costs and how these costs came to be imposed upon 

that agency.” 

50
 The background on federal special education law comes from, Special Education Law and Litigation Treatise, by 

Mark C. Weber. 

51
 In 1990, Congress changed the title of the Act to the “Individuals with Disabilities Education Act.” 

52
 Title 20, United States Code, section 1400. 

14



 

 

10 

educational agency; (3) include an appropriate preschool, elementary, or secondary school 

education in the state involved; and (4) are provided in conformity with the individualized 

education program required under federal law. 

The Act continues with administration and funding provisions, which include state eligibility 

requirements.  In order to receive federal funding, the state must have a policy that assures all 

children with disabilities, who meet the age requirements, the right to a free appropriate public 

education.
53

 

Moreover, the eligibility and plan requirements require a system of procedural hearing rights for 

parents of children with disabilities.  These rights include prior written notice when the 

designation, evaluation, or placement of a child is initiated or changed.  They also include the 

right of children whose parents are not known or available, or who are wards of the state, to have 

surrogate parents acting in their place.  Furthermore, parents or guardians have the right to 

examine educational records and receive an independent evaluation of the child.
54

 

Are Behavioral Intervention Plans Required Under the Federal Statutory Scheme? 

The Commission found that the issue of whether behavioral intervention plans are a federal or 

state mandate relates to whether they can be defined as a related service under federal law.  

Federal law defines related services as supportive services required to assist a child with a 

disability to benefit from special education.  Such supportive services include psychological 

services.
55

  The Commission noted that the issue of whether behavioral intervention plans are a 

related service centers on whether they can be defined as a psychological service. 

Before the U.S. Department of Education’s March 11, 1999, amendments to the implementing 

regulations for the IDEA,
56

 federal law defined psychological services as: (1) administering 

psychological and educational tests, and other assessment procedures; (2) interpreting 

assessment results; (3) obtaining, integrating, and interpreting information about child behavior 

and conditions relating to learning; (4) consulting with other staff members in planning school 

programs to meet the special needs of children as indicated by psychological tests, interviews, 

and behavioral evaluations; and (5) planning and managing a program of psychological services, 

including psychological counseling for children and parents.
57

 

The Commission found three reasons why behavioral intervention plans, as defined by the test 

claim legislation and implementing regulations, were not a psychological service and therefore 

not a related service under the IDEA’s implementing regulations as they existed before the U.S. 

Department of Education’s March 11, 1999, amendments. 

First, the U.S. Department of Education recently amended the definition of related services to 

include behavioral interventions in the implementing regulations for the IDEA.
58

  Specifically, 

the psychological services definition, as amended, now provides that such services include 

                                                 
53

 Id. at section 1412(1). 

54
 Id. at section 1415(b)(1)(A). 

55
 Title 20, United States Code, section 1401(a)(18); Title 34, Code of Federal Regulations, section 300.24. 

56
 The Commission addresses the March 11, 1999, amendments below. 

57
 Title 34, Code of Federal Regulations, section 300.24(b)(9). 

58
 Title 34, Code of Federal Regulations, section 300.24. 
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assisting in developing positive behavioral intervention strategies.
59

  The fact that the U.S. 

Department of Education recently added behavior interventions to the related service section of 

the IDEA’s implementing regulations is evidence that behavior interventions were not previously 

considered a related service or psychological service. 

Second, under California law, in order to perform behavioral intervention tasks a person is not 

required to be a licensed psychologist as defined in the Business and Professions Code.
60

  Rather, 

the California Department of Education provides that an individual wishing to develop 

behavioral intervention plans need only receive training in behavior analysis with an emphasis 

on positive behavioral interventions.
61

  Thus, California’s behavioral intervention plans would 

not qualify under the federal definition of psychological services. 

Third, California Department of Consumer Affairs’ Counsel to the Board of Psychology and 

Board of Behavioral Science concluded behavior analysts do not engage in the practice of 

psychology or the practice of marriage, family, and child counseling.  Thus, Consumer Affairs’ 

Counsel concluded that behavioral analysts do not engage in diagnosing mental disorders, but 

focus on external environmental factors that influence behavior. 

Accordingly, the Commission found that behavioral intervention plans were not a psychological 

service or a related service under the federal statutory scheme before the 

March 11, 1999, U.S. Department of Education amendments to the implementing regulations for 

the IDEA.  Further evidence that behavioral intervention plans were not part of federal law when 

the test claim legislation and implementing regulations were enacted is the fact that Congress 

made several attempts before finally adding such plans to the federal statutory scheme. 

In 1995, Congress was unsuccessful in its attempt to amend the IDEA to include provisions 

relating to behavior management plans.  Both the House and Senate introduced bills that were 

unsuccessful in adding a new section to the IDEA with the following language: 

“In developing an IEP, the IEP team shall . . . in the case of a child whose 

behavior impedes his or her learning or that of others, consider strategies, 

including behavior management plans, to address that behavior.” 

(Emphasis added.) 

In 1996, Congress again was unsuccessful in its attempt to amend the IDEA to include a new 

section with the following language: 

“An individualized education program team shall develop the IEP. . . .  In 

developing such IEP, the IEP Team . . . shall . . . in the case of a child whose 

behavior impedes his or her learning or that of others, consider, when appropriate, 

                                                 
59

 Title 34, Code of Federal Regulations, section 300.24(b)(9)(vi) as amended on March 11, 1999, by the U.S. 

Department of Education provides: “(b) Individual terms defined.  The terms used in this definition are defined as 

follows: . . . (9) Psychological services includes—. . . (vi) Assisting in developing positive behavioral intervention 

strategies.” 

60
 Under Business and Professions Code section 2914, an individual wishing to provide psychological services must 

possess a doctorate in psychology, have two years of supervised professional experience, pass a specialized 

examination, complete training regarding the detection of alcohol or other chemical abuse, and complete coursework 

in spousal or partner abuse assessment. 

61
 Title 5, California Code of Regulations, section 3052, subdivision (a)(1)-(2). 
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strategies, including positive behavior management interventions and strategies to 

help the child behave in an appropriate and responsible manner conducive to 

learning.”  (Emphasis added.) 

On June 4, 1997, Congress successfully amended the IDEA, which states in pertinent part:
62

 

“(d) Individualized education programs 

“ .................................................................................................................................. 

“(3) Development of IEP 

“ ............................................................................................................................ 

“(B) Consideration of special factors – the IEP Team shall— 

“(i) in the case of a child whose behavior impedes his or her learning 

or that of others, consider, when appropriate, strategies, including 

positive behavioral interventions, strategies, and supports to address 

that behavior.”
63

  (Emphasis added.) 

The claimants contended that the test claim legislation and implementing regulations were not 

enacted to implement the IDEA Amendments of 1997.  The test claim legislation was enacted in 

1990 and the regulations in 1993.  Thus, it is not possible to conclude that the test claim 

legislation and implementing regulations were adopted to implement federal requirements that 

did not exist at the time. 

DOF contended that Congress did not view the recent amendments to the IDEA as a new 

extension or expansion of children’s rights.  Rather, DOF took the position that these 

amendments were meant to clarify federal policies already in place.
64

  Thus, DOF concluded that 

behavioral interventions are not new to federal law and that such interventions have always been 

required under the IDEA.  DOF maintained that the central purpose of the IDEA is to ensure that 

disabled children receive a free appropriate public education and, since public education is 

defined to include such related services necessary to achieve this goal, interventions that are 

necessary to ensure the education of a disabled child are federally mandated under the IDEA. 

The Commission found that, although the IDEA paints the special education landscape with 

broad strokes, the specificity in the test claim legislation and implementing regulations do not fit 

onto the canvas.  The state requires school districts to engage in functional analysis assessments 

and implement behavioral intervention plans whenever a disabled child exhibits serious behavior 

problems.  Under the IDEA, if a disabled child exhibits such behavior, school districts are not 

tied to one response.  Before, and even after, the IDEA Amendments of 1997, school districts are 

free to consider interventions as a possible approach, but are not required to use them.  

Furthermore, the Commission found that consideration of strategies, such as behavioral 

intervention plans, were not an express part of federal law before the enactment of the test claim 

                                                 
62

 Title 20, United States Code, section 1414. 

63
 Id. at section 1414(d)(3)(B)(i). 

64
 In the Department of Finance’s May 6, 1999, response, DOF quoted the following from the House of 

Representatives Report on the IDEA Amendments of 1997: “It is the Committee’s intent that this set of practical and 

balanced guidelines reinforce and clarify the understanding of Federal policy on this matter, which is currently 

found in statute, case law, regulations, and informal policy guidance.” 
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legislation and implementing regulations because Congress recently amended the IDEA to 

include consideration, when appropriate, of such strategies in the federal statutory scheme. 

Based on the foregoing, the Commission found that behavioral intervention plans are not 

required under the federal statutory scheme.  However, the question remains whether the recent 

amendments to the IDEA’s implementing regulations by the U.S. Department of Education may 

create a federal mandate to develop and implement behavioral intervention plans. 

 

Are Behavioral Intervention Plans Required Under the U.S. Department of Education’s Current 

Regulations? 

Current language in the United States Code only requires an IEP team to consider strategies such 

as positive behavioral interventions when developing a child’s IEP.  However, regulations 

recently adopted by the U.S. Department of Education may require the inclusion of behavioral 

intervention strategies in a child’s IEP. 

The recently amended version of Title 34, Code of Federal Regulations, section 300.346, 

provides that IEP teams are required to consider behavioral interventions in instances where the 

child’s behavior impedes his or her learning or that of others.  If, upon considering the use of an 

intervention, the IEP team determines that intervention is necessary to ensure that the child 

receives a free appropriate public education, the IEP team must include a statement to that effect 

in the child’s IEP.
65

  Prior federal regulations did not require the inclusion of behavioral 

intervention plans in a child’s IEP.  The U.S. Department of Education adopted the amended 

regulations on May 11, 1999.
66

 

The claimants contended that the U.S. Department of Education’s regulations do not require the 

use of behavioral interventions under the IDEA.  The regulations provide that an IEP team shall 

consider interventions, but they are not required to develop or implement behavioral intervention 

plans.  Furthermore, section 300.346, subdivision (c), only requires a statement concerning 

interventions to be placed in a child’s IEP, if the IEP team deems it necessary.  Federal law gives 

IEP teams the leeway to develop IEPs as they see fit.  Federal law does not require the 

development and implementation of behavioral intervention plans. 

DOF contended that the new regulations only underscore the point that the U.S. Department of 

Education is charged with providing explanation, elaboration, and interpretation of the IDEA and 

the states are responsible for filling in the details.  It was DOF’s contention that the foregoing 

amendments to the IDEA’s implementing regulations are nothing more than clarifying 

amendments to ensure special education children are receiving a free appropriate public 

                                                 
65

 Title 34, Code of Federal Regulations, section 300.346 provides in pertinent part: “(a) . . . (2) Consideration of 

Special Factors.  The IEP team also shall—(i) In the case of a child whose behavior impeded his or her learning or 

that of others, consider, if appropriate, strategies, including positive behavioral intervention, strategies, and supports 

to address that behavior. . . .  (c) Statement in IEP.  If, in considering the special factors described in paragraphs 

(a)(1) and (2) of this section, the IEP team determines that a child needs a particular device or service (including an 

intervention, accommodation, or other program modification) in order for the child to receive [a free appropriate 

public education], the IEP team must include a statement to that effect in the child’s IEP. . . .”  (Emphasis added.) 

66
 Compliance with the new regulations is not required until either the fiscal year 1998 funds that are unobligated by 

states and school districts become carryover funds (October 1, 1999) or, if earlier, the state receives fiscal year 1999 

funding (expected to be available for obligation to states July 1, 1999.) 
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education in the least restrictive environment.  Therefore, DOF concluded that the test claim 

legislation and implementing regulations are designed to fill in the interstices of the IDEA to 

achieve the purposes and policies of the Act.  And, as such, the test claim legislation and 

implementing regulations must be considered part and parcel of the federal mandate and not 

reimbursable as a state mandate. 

The Commission found that the U.S. Department of Education’s regulations do not require the 

development and implementation of behavioral intervention plans.  The plain language of section 

300.346 provides that IEP teams shall consider using intervention strategies if appropriate.  

However, there is no language requiring teams to engage in such consideration.  Furthermore, it 

cannot be said that state law is filling in the interstices of federal law.  The Legislature has 

created a new program, one that was not described or outlined in federal law before the adoption 

of the test claim legislation’s implementing regulations.  Although behavioral intervention plans 

may aid the provision of a free appropriate public education to certain disabled children, so may 

other techniques or services, which IEP teams have at their disposal.  The test claim legislation 

and implementing regulations take a step beyond federal law by requiring the use of a technique 

which, under federal law, IEP teams have discretion to use. 

DOF further contended that “Assuming that there are in fact several alternative approaches to 

compliance with a federally mandated program, the fact that a given state, in implementing the 

mandate, selects only one or two such compliance options changes nothing: in making that 

choice, obviously, the state is doing nothing more than adopting a reasonable and appropriate 

means of complying with the federal mandate.”  (Emphasis in original.) 

The Commission found that nothing in federal law requires school districts to develop and 

implement behavioral intervention plans.  Under federal law the bottom line is simple; school 

districts must provide disabled children a free and appropriate public education in the least 

restrictive environment.  If an individual exhibits serious behavior problems, federal law 

provides a wide array of strategies to address such behavioral problems.  However, state law 

requires the use of one strategy, behavioral intervention plans. 

Accordingly, the Commission found that the IDEA’s implementing regulations do not require 

IEP teams to develop and implement behavioral intervention plans. 

Cedar Rapids Community School District v. Garret F. 

DOF cited Cedar Rapids Community School District v. Garret F. as support for its contention 

that behavioral intervention plans are required under federal law.  Specifically, DOF contended 

that Cedar Rapids stands for the proposition that behavioral intervention plans help guarantee 

that students receive a free appropriate public education.  Accordingly, it concluded that the test 

claim legislation and implementing regulations are not state mandated, but rather flow from 

requirements found in the IDEA, its purposes, and case law.  The Commission disagreed. 

On March 4, 1999, the United States Supreme Court decided Cedar Rapids Community School 

District v. Garret F.
67

  The issue centered on whether the definition of “related services” in 

Title 20, United States Code, section 1401, subdivision (a)(17), requires a public school district 

to provide a ventilator-dependent student with certain nursing services during school hours.  

When Garret was four years old, his spinal column was severed in a motorcycle accident.  As a 

                                                 
67

 Cedar Rapids Community School Dist. v. Garret F. (1999) 119 S.Ct. 992. 
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result of the accident, Garret was paralyzed from the neck down and is ventilator dependent, 

requires assistance with urinary bladder catheterization at least once a day, suctioning of his 

tracheotomy tube, getting into a reclining position for five minutes of every hour, and ambu-

bagging when his ventilator is checked for proper operation.  At the time the decision was 

entered, Garret was a sophomore in the Cedar Rapids Community School District. 

The Supreme Court developed a two-part test for determining whether a particular activity falls 

under the “related service” portion of the IDEA in Irving Independent School Dist. v. Tatro.
68

  

Under this test, it must first be determined whether the requested services are included within the 

phrase “supportive services;” and second it must be determined whether the services are 

excluded as “medical services.” 

In Cedar Rapids, the District argued that the cost of providing a full-time nurse to attend to 

Garret’s needs while in school was too costly.  Therefore, the District’s main contention focused 

on the second part of the test; whether the services Garret requires are excluded as medical 

services.  Specifically, it was contended that Garret’s needs fall under the “medical services” 

exclusion detailed in Tatro.  In Tatro, the Court concluded that the term “medical services” 

referred only to services that must be performed by a physician.  The Tatro court found that a 

specific form of health care (clean intermittent catherization) that is often, though not always, 

performed by a nurse is not an excluded medical service.
69

  Therefore, the Cedar Rapids court 

found that it the phrase “medical services” under the IDEA does not embrace all forms of care 

that might loosely be described as “medical” in other contexts, such as allowable expenses for an 

income tax medical deduction. 

The Cedar Rapids court concluded that under the statute, the Court’s precedent in Tatro, and in 

accordance with the purposes of the IDEA, the District must fund such “related services” in 

order to help guarantee that students like Garret are integrated into the public schools. 

DOF concluded that “from the Cedar Rapids case we learn that federal courts interpret the rights 

of disabled students very broadly under the IDEA, even when such an interpretation requires 

elaborate substantive services and imposes extremely burdensome costs on local school 

districts.”  The Commission agreed with this conclusion.  However, the Commission found that 

acceptance of this conclusion does not support DOF’s contention that Cedar Rapids stands for 

the proposition that federal case law requires school districts to develop and implement 

behavioral intervention plans. 

Case Law in Other Jurisdictions 

DOF contended that “it is clear that [the following] cases, though not entirely on point, shed 

important light on the questions here presented and support the Department’s argument that the 

challenged state laws here are reasonably designed to ensure compliance with the federal 

mandate.”
70

  The Commission agreed.  However, as discussed below, the Commission found that 

the following cases cited by DOF do not answer the question of whether federal case law 

mandates that the state require the development and implementation of behavioral intervention 

plans under certain circumstances. 

                                                 
68

 Irving Independent School Dist. v. Tatro (1984) 468 U.S. 883. 

69
 Cedar Rapids Community School Dist. v. Garret F. (1999) 119 S.Ct. 992. 

70
 Ibid. 

20



 

 

16 

In Chris D. v. Montgomery County Board of Education,
71

 the court addressed Chris’ need for a 

free appropriate public education and the school board’s inability to provide such an education.  

For Chris to receive an appropriate education it was determined that he needed training in 

behavior management and anger control.  The court found that Chris’ behavior deteriorated to a 

point where intensive behavior management techniques were required due to the school board’s 

poor response to Chris’ special educational needs. 

In Oberti v. Board of Education,
72

 the court focused on the IDEA requirements regarding the 

education of disabled children in regular classroom settings.  The court held that the IDEA 

requires disabled children to receive a free appropriate public education in the least restrictive 

environment.  Regarding the pupil’s behavior problems, the court found that the informal 

behavior plan developed by the school district was inadequate because it did not include the 

appropriate supplementary aids and services required under the IDEA.  The court found that the 

school district failed to provide the pupil a free appropriate public education in the least 

restrictive environment because the district failed to provide the necessary supplementary aids 

and services that would allow the pupil to be educated in a regular classroom setting. 

In Cremeans v. Fairland Local School District
73

, the district determined that a pupil, a severely 

disabled autistic child, could not benefit from education in a regular classroom setting.  The IEP 

drafted for this child stated he needed 24 hours-a-day, 7 days-a-week in-home education and 

behavior management training.  The court held that the school district failed to provide a free 

appropriate public education for the child because it failed to implement the IEP. 

The Commission found the foregoing cases illustrate the point that federal case law recognizes 

there are a variety of strategies to ensure that disabled children receive a free appropriate public 

education in the least restrictive environment.  These strategies range from behavior management 

as in Chris D., to 24 hours-a-day, 7 days-a-week in-home education as in Cremeans.  

Accordingly, the Commission found that federal case law does not mandate that the state require 

school districts to develop and implement behavioral intervention plans whenever an individual 

exhibits serious behavior problems. 

Is the Due Process Hearing Requirement Detailed in the Test Claim Legislation’s Implementing 

Regulations Required Under Federal Law? 

The Commission found that the test claim legislation’s implementing regulations provide that 

functional analysis assessments and the development and implementation of behavioral 

intervention plans are subject to the procedural protections and due process hearing procedures 

specified in the Education Code for special education.
74

 

The 14th Amendment to the Federal Constitution provides that no state may deprive any person 

of life, liberty, or property without due process of law.  The due process provisions of 

                                                 
71

 Chris D. v. Montgomery County Board of Education (M.D. Ala. 1990) 743 F.Supp. 1524. 

72
 Oberti v. Board of Education (D.N.J. 1992) 801 F.Supp. 1392. 

73
 Cremeans v. Fairland Local School District (Ohio App. 4th Dist.) 91 Ohio App.3d 668. 

74
 Title 5, California Code of Regulations, section 3052, subdivision (m).  Education Code section 56501 et seq. 

details the state’s due process procedures, due process hearings, mediation conferences, parent’s access to school 

records, rights of parties, and the use of attorneys at due process hearings. 
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California’s Constitution
75

 are identical in purpose and in scope with the due process clause of 

the 14th Amendment.  The IDEA also establishes procedures for according due process to 

parents and guardians of a disabled child.
76

 

However, as the Commission previously noted, the IDEA does not require the development and 

implementation of behavioral intervention plans – the state does.  Therefore, although due 

process hearings are required under federal law and the IDEA, the provision for due process 

hearings relating to behavioral intervention plans remains a state mandate.  In other words, the 

Commission found that these hearings would not be required but-for the test claim legislation’s 

implementing regulations. 

Therefore, the Commission found that providing due process hearings regarding a child subject 

to a functional analysis assessment or developing and implementing a behavioral intervention 

plan represent reimbursable state mandated activities. 

Does Government Code Section 17556, Subdivision (e), Preclude the Commission from Finding 

that the Test Claim Legislation and Implementing Regulations Impose Costs upon School 

Districts? 

DOF contended that: 

“The State of California has already allocated billions of dollars to fund its 

Special Education program, the vast majority of which is dictated by the IDEA 

and other federal mandates.  Most of this state funding, . . . $1.4 billion, . . . was 

available to locals to spend on any costs they may have incurred as a result of the 

state behavioral intervention requirements challenged here.  Accordingly, this 

state revenue, which was manifestly intended to fund the Special Education 

program, more than offsets any such costs, and leaves the claimants with an 

untenable, and entirely, moot, test claim.” 

The Commission recognized that the claimants did not have the opportunity to address DOF’s 

section 17556, subdivision (e) argument. 

Section 17556, subdivision (e), sets forth two tests for determining whether the Commission 

shall find that there are no costs mandated by the state.  Under the first test, the Commission 

shall find that there are no costs mandated by the state if the statute or executive order provides 

for offsetting savings that result in no net costs.  The second test of subdivision (e), provides that 

the Commission shall find there are no costs mandated by the state if the statute or executive 

order includes additional revenue specifically intended to fund the costs of the state mandate in 

an amount sufficient to fund the cost of the state mandate. 

The Commission found that DOF oversimplifies the application of section 17556,  

subdivision (e), by concluding that if any funding has been provided for special education that 

school districts are not entitled to reimbursement for the behavioral intervention plans test claim, 

even if the Commission finds that the test claim imposes a reimbursable state mandate.  The fact 

that an agency or school district has received funding is only the beginning of the analysis.  The 

                                                 
75

 California Constitution, Article I, sections 7, 15. 

76
 See Title 20, United States Code, section 1415; Title 34, Code of Federal Regulations, sections 300.482-300.487, 

300.500-300.515. 
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Commission must then determine if either of the two tests of section 17556, subdivision (e), 

apply. 

(1) Does the Statute or Executive Order Provide for Offsetting Savings that Result in No Net 

Costs? 

As stated above, under the first test of Government Code section 17556, subdivision (e), the 

Commission shall not find costs mandated by the state if the statute or executive order provides 

for offsetting savings which result in no net costs to local agencies or school districts. 

DOF did not contend that the test claim legislation provides for offsetting savings that result in 

no net costs to the claimants.  Nor did the Commission found any language in either the test 

claim legislation or implementing regulations that specifically provides for offsetting savings 

which result in no net costs to the claimants.  Accordingly, the Commission found that there is 

no evidence that the test claim legislation provides for offsetting savings, which result in no net 

costs to the claimants.  However, the analysis must continue to determine whether the second test 

of section 17556, subdivision (e), applies. 

(2) Does the Statute or Executive Order Include Additional Revenue Specifically Intended to 

Fund the Costs of the State Mandate in an Amount Sufficient to Fund the Cost of the 

State Mandate? 

As stated above, the second test of Government Code section 17556, subdivision (e), provides 

that the Commission shall not find costs mandated by the state if the statute or executive order 

includes additional revenue specifically intended to fund the cost of the state mandate in an 

amount sufficient to fund the cost of the state mandate. 

From the plain language of subdivision (e), the Commission looked at the test claim legislation 

and implementing regulations to determine if there are funds specifically intended to fund the 

mandate.  Based on the documentation provided by the parties and the Commission’s review of 

the test claim legislation, the Commission found that although the state has provided substantial 

funding for special education, school districts have not received funds specifically intended to 

fund the costs of the state mandate. 

 

 

CONCLUSION 

The Commission concluded that the test claim legislation and implementing regulations impose a 

reimbursable state mandated program upon school districts within the meaning of section 6, 

article XIII B of the California Constitution and Government Code section 17514 for the 

following activities: 

 SELPA plan requirements.  (Cal. Code of Regs., tit. 2, §§ 3001 and 3052, subd. (j).) 

 Development and implementation of behavioral intervention plans.  (Cal. Code of Regs., 

tit. 2, §§ 3001 and 3052, subds. (a), (c), (d), (e), and (f).) 

 Functional analysis assessments.  (Cal. Code of Regs., tit. 2, §§ 3001 and 3052, 

subds. (b), (c), and (f).) 
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 Modifications and contingent behavioral intervention plans.  (Cal. Code of Regs., tit. 2, 

§ 3052, subds. (g) and (h).) 

 Development and implementation of emergency interventions.  (Cal. Code of Regs., tit. 2, 

§§ 3001 and 3052, subd. (i).) 

 Prohibited behavioral intervention plans.  (Cal. Code of Regs., tit. 2, §§ 3001 and 3052, 

subd. (l).) 

 Due process hearings.  (Cal. Code of Regs., tit. 2, § 3052, subd. (m).) 
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Assembly Bill No. 114

CHAPTER 43

An act to amend Sections 1240, 1622, 2558.46, 8201, 8208, 8263.2,
8263.4, 8447, 8499, 42127, 42238.146, 44955.5, 56325, and 69432.7 of, to
amend and renumber Section 60422.3 of, to amend and repeal Sections
56139 and 56331 of, to amend, repeal, and add Sections 8203.5, 41202, and
76300 of, to add Sections 41202.5, 41210, 41211, 42251, and 46201.3 to,
and to repeal and add Section 42606 of, the Education Code, to amend
Section 7911.1 of the Family Code, to amend Sections 7572, 7582, 7585,
12440.1, and 17581.5 of, to amend and repeal Sections 7572.5, 7572.55,
7576, 7576.2, 7576.3, 7576.5, 7586.5, 7586.6, and 7586.7 of, and to repeal
Section 7588 of, the Government Code, and to amend Sections 5651 and
11323.2 of, to amend and repeal Sections 5701.3 and 5701.6 of, to add and
repeal Section 18356.1 of, and to repeal Chapter 6 (commencing with Section
18350) of Part 6 of Division 9 of, the Welfare and Institutions Code, relating
to education finance, and making an appropriation therefor, to take effect
immediately, bill related to the budget.

[Approved by Governor June 30, 2011. Filed with
Secretary of State June 30, 2011.]

legislative counsel’s digest

AB 114, Committee on Budget. Education finance.
(1)  Existing law requires a county superintendent of schools to certify

in writing whether or not the county office of education is able to meet its
financial obligations for the current and 2 subsequent fiscal years. Existing
law requires a county superintendent of schools to approve, conditionally
approve, or disapprove the adopted budget for the school districts under his
or her jurisdiction and to determine whether the adopted budget is consistent
with a financial plan that will enable the district to satisfy its multiyear
financial commitments.

This bill would require the budgets of a county office of education and a
school district for the 2011–12 fiscal year to project the same level of revenue
per unit of average daily attendance as it received in the 2010–11 fiscal
year, and would delete the certification requirement regarding the 2 fiscal
years subsequent to the 2011–12 fiscal year. The bill would prohibit the
Superintendent of Public Instruction from requiring a county office of
education to do otherwise.

(2)  Existing law requires a revenue limit to be calculated for each county
superintendent of schools, adjusted for various factors, and reduced, as
specified. Existing law reduces the revenue limit for each county
superintendent of schools for the 2011–12 fiscal year by a deficit factor of
19.892%.
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This bill instead would set the deficit factor for each county superintendent
of schools for the 2011–12 fiscal year at 20.041%.

(3)  The Child Care and Development Services Act, administered by the
State Department of Education, provides that children who are 10 years of
age or younger, children with exceptional needs, children 12 years of age
or younger who are recipients of child protective services or at risk of abuse,
neglect, or exploitation, children 12 years of age or younger who are
provided services during nontraditional hours, children 12 years of age or
younger who are homeless, and children who are 11 and 12 years of age,
as funding permits, as specified, are eligible, with certain requirements, for
child care and development services.

This bill would instead provide that children from infancy to 13 years of
age and their parents are eligible, with certain requirements, for child care
and development services.

(4)  Existing law requires that a child who is 11 or 12 years of age and
who is otherwise eligible for subsidized child care and development services,
except for his or her age, be given first priority for enrollment, and in cases
of programs operating at full capacity, first priority on the waiting list for
a before or after school program, as specified. Existing law also requires
contractors to provide each family of an otherwise eligible 11 or 12 year
old child with information about the availability of before and after school
programs located in the family’s community.

This bill would instead provide that the preferred placement for children
who are 11 or 12 years of age and who are otherwise eligible for subsidized
child care and development services is in a before or after school program.
The bill would specify criteria for the provision of subsidized child care
services for children who are 11 and 12 years of age.

(5)  Existing law, effective July 1, 2011, requires the State Department
of Education to reduce the maximum reimbursable amounts of the contracts
for the Preschool Education Program, the General Child Care Program, the
Migrant Day Care Program, the Alternative Payment Program, the
CalWORKs Stage 3 Program, and the Allowance for Handicapped Program
by 15%, as specified.

This bill would instead provide that the reduction in the maximum
reimbursable amounts of the contracts for the programs listed above would
be 11% or whatever proportion is necessary to ensure that expenditures for
these programs do not exceed the amounts appropriated for them, including
any reductions made subsequent to the adoption of the annual Budget Act.

(6)  Existing law requires that the cost of state-funded child care services
be governed by regional market rates, and establishes a family fee schedule
reflecting specified income eligibility limits. Existing law revises the family
fee schedule that was in effect for the 2007–08, 2008–09, 2009–10, and
2010–11 fiscal years to reflect an increase of 10% to existing fees, and
requires the State Department of Education to submit an adjusted fee
schedule to the Department of Finance for approval in order to be
implemented by July 1, 2011.
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This bill would delete the provision requiring the fee schedule to reflect
a 10% increase in family fees.

(7)  Under existing law (Proposition 98), the California Constitution
requires the state to comply with a minimum funding obligation each fiscal
year with respect to the support of school districts and community college
districts. Existing statutory law specifies that state funding for the Child
Care and Development Services Act is included within the calculation of
state apportionments that apply toward this constitutional funding obligation.

This bill would, commencing July 1, 2011, specify that funds appropriated
for the Child Care and Development Services Act do not apply toward the
constitutional minimum funding obligation for school districts and
community college districts, with the exception of state funding for the
part-day California state preschool programs and the After School Education
and Safety Program.

The bill would make related changes in the calculation of the minimum
funding obligation required by Proposition 98.

(8)  Existing law prescribes the percentage of General Fund revenues
appropriated for school districts and community college districts for purposes
of the provisions of the California Constitution requiring minimum funding
for the public schools.

This bill would state that specified sales and use tax revenues transferred
pursuant to certain provisions of the Revenue and Taxation Code are not
General Fund revenues for these purposes. The bill would provide that its
provisions would be operative for the 2011–12 fiscal year and subsequent
years only if one or more ballot measures approved before November 17,
2012, authorize those revenues to be so treated, and provide funding for
school districts and community college districts in an amount equal to that
which would have been provided if the tax revenues were General Fund
revenues.

The bill would require, if the aforementioned provisions of law are
rendered inoperative because the ballot measure or measures are not
approved, that by December 17, 2012, the Director of Finance, in
consultation with the Superintendent of Public Instruction, determine the
amount by which the minimum amount of moneys required to be applied
by the state for the support of school districts and community college districts
was reduced pursuant to the operation of the aforementioned provisions of
law for the 2011–12 fiscal year. Following the determination of this amount,
the bill would appropriate an amount equal to 17.8% of that amount from
the General Fund to the Superintendent for each of the 2012–13 to 2016–17,
inclusive, fiscal years in accordance with a specified priority order, and
would appropriate 2.2% of that amount from the General Fund to the
Chancellor of the California Community Colleges for each of the 2012–13
to 2016–17, inclusive, fiscal years, in accordance with a specified priority
order.

(9)  Existing law requires the county superintendent of schools to
determine a revenue limit for each school district in the county, and requires
the amount of the revenue limit to be adjusted for various factors. Existing
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law reduces the revenue limit for each school district for the 2011–12 fiscal
year by a deficit factor of 19.608%.

This bill instead would set the deficit factor for each school district for
the 2011–12 fiscal year at 19.754%.

(10)  Under existing law, county offices of education receive certain
property tax revenues. Existing law requires a revenue limit to be calculated
for each county superintendent of schools, and requires the amount of the
revenue limit to be adjusted for various factors, including the amount of
property tax revenues a county office of education receives.

This bill would require the Superintendent of Public Instruction for the
2011–12 fiscal year to determine the amount of excess property taxes
available to county offices of education, and would require the
auditor-controller of each county to distribute those amounts to the
Supplemental Revenue Augmentation Fund within the county exclusively
to reimburse the state for the costs of providing trial court services and costs
until those moneys are exhausted. By imposing additional duties on local
agency officials, this bill would impose a state-mandated local program.

(11)  Existing law requires the Superintendent of Public Instruction to
allocate, for the 2010–11 and 2011–12 fiscal years, a supplemental
categorical block grant to a charter school that begins operation in the
2008–09, 2009–10, 2010–11, or 2011–12 fiscal year. Existing law requires
that this supplemental categorical block grant equal $127 per unit of charter
school average daily attendance as determined at the 2010–11 2nd principal
apportionment for schools commencing operations in the 2008–09, 2009–10,
or 2010–11 fiscal year and at the 2011–12 2nd principal apportionment for
schools commencing operations in the 2011–12 fiscal year. Existing law
prohibits a locally funded charter school that converted from a preexisting
school between the 2008–09 and 2011–12 fiscal years, inclusive, from
receiving these funds.

This bill instead would provide that, to the extent funds are provided, for
the 2010–11 to the 2014–15 fiscal years, inclusive, a supplemental
categorical block grant would be allocated to charter schools commencing
operations during or after the 2008–09 fiscal year. The bill would provide
that a locally or direct funded charter school, not just a locally funded charter
school, that converted from a preexisting school between the 2008–09 and
2014–15 fiscal years, inclusive, would be prohibited from receiving these
funds.

The bill would provide that for, the 2010–11 to the 2014–15 fiscal years,
inclusive, the supplemental categorical block grant received by eligible
charter schools would equal $127 per unit of charter school average daily
attendance for charter schools commencing operations during or after the
2008–09 fiscal year, as specified.

(12)  Existing law authorizes the governing board of a school district to
terminate the services of any certificated employees of the district during
the time period between 5 days after the enactment of the Budget Act and
August 15 of the fiscal year to which that Budget Act applies if the governing
board of a school district determines that its total revenue limit per unit of
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average daily attendance for the fiscal year of that Budget Act has not
increased by at least 2% and if in the opinion of the governing board it is
therefore necessary to decrease the number of permanent employees in the
district.

This bill would make this provision inoperative from July 1, 2011, to July
1, 2012, inclusive.

(13)  Existing law sets forth the minimum number of instructional days
and minutes school districts, county offices of education, and charter schools
are required to offer.

This bill, for the 2011–12 school year, would reduce the minimum number
of required instructional days and minutes by up to 7 days, and would reduce
the revenue limit for each school district, county office of education, and
charter school, as specified. The bill would require implementation of this
reduction by a school district, county office of education, and charter school
that is subject to collective bargaining to be achieved through the bargaining
process, provided that the agreement has been completed and reductions
implemented no later than June 30, 2012. These provisions would be
operative only for the 2011–12 school year and only if the Director of
Finance determines that the state revenue forecast does not meet a specified
amount.

(14)  Existing law requires school districts, county offices of education,
and special education local plan areas to comply with state laws that conform
to the federal Individuals with Disabilities Education Act (IDEA), in order
that the state may qualify for federal funds available for the education of
individuals with exceptional needs. Existing law requires school districts,
county offices of education, and special education local plan areas to identify,
locate, and assess individuals with exceptional needs and to provide those
pupils with a free appropriate public education in the least restrictive
environment, and with special education and related services as reflected
in an individualized education program (IEP). Existing law requires the
Superintendent of Public Instruction to administer the special education
provisions of the Education Code and to be responsible for assuring provision
of, and supervising, education and related services to individuals with
exceptional needs as required pursuant to the federal IDEA.

Existing law authorizes referral, through a prescribed process, of a pupil
who is suspected of needing mental health services to a community mental
health service. Existing law requires the State Department of Mental Health
or a designated community mental health service to be responsible for the
provision of mental health services, as defined, if required in a pupil’s IEP.

This bill would make these provisions concerning referral for mental
health services inoperative as of July 1, 2011, would repeal them as of
January 1, 2012, and would make other related conforming changes.

(15)  Existing law, for the 2008–09 to the 2014–15 fiscal years, inclusive,
provides that the governing board of a school district is not required to
provide pupils with instructional materials by a specified period of time
following adoption of those materials by the State Board of Education.
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This bill would make a technical, nonsubstantive change in this provision
by changing its section number.

(16)  Existing law, the Ortiz-Pacheco-Poochigian-Vasconcellos Cal Grant
Program (Cal Grant Program), establishes the Cal Grant A and B Entitlement
Awards, the California Community College Transfer Entitlement Awards,
the Competitive Cal Grant A and B Awards, the Cal Grant C Awards, and
the Cal Grant T Awards under the administration of the Student Aid
Commission, and establishes eligibility requirements for awards under these
programs for participating students attending qualifying institutions.

Existing law imposes requirements on qualifying institutions, requiring
the commission to certify by October 1 of each year the institution’s latest
3-year cohort default rate as most recently reported by the United States
Department of Education. Existing law provides that an otherwise qualifying
institution that did not meet a specified 3-year cohort default rate would be
ineligible for new Cal Grant awards at the institution. Under the Cal Grant
Program, for the 2012–13 academic year and every academic year thereafter,
an otherwise qualifying institution with a 3-year cohort default rate that is
equal to or greater than 30% is ineligible for initial or renewal Cal Grant
awards at the institution, except as specified.

This bill instead would specify that an otherwise qualifying institution
with a 3-year cohort default rate that is equal to or greater than 30% is
ineligible for initial and renewal Cal Grant awards at the institution, except
as specified.

(17)  Existing law establishes the California State University under the
administration of the Trustees of the California State University. Existing
law authorizes the trustees to draw from funds appropriated to the university,
for use as a revolving fund, amounts necessary to make payments of
obligations of the university directly to vendors. Existing law requires the
trustees to contract with one or more public accounting firms to conduct
systemwide and individual campus annual financial statement and
compliance audits. Existing law further requires that at least 10 individual
campus audits be conducted annually on a rotating basis, and that each
campus be audited at least once every 2 years.

This bill would require the annual audits to be conducted in accordance
with generally accepted accounting principles. The bill would delete the
requirements that at least 10 individual campus audits be conducted annually
on a rotating basis, and that each campus be audited at least once every 2
years. The bill would require that the statements of net assets, revenues,
expenses, changes in net assets, and cashflows be included as an addendum
to the annual systemwide audit.

(18)  Existing law requires the governing board of each community college
district to charge each student a fee, and sets that fee at $36 per unit per
semester.

This bill would raise the fee to $46 per unit per semester if the Director
of Finance determines that the state revenue forecast does not meet a
specified amount.
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(19)  Under the California Constitution, whenever the Legislature or a
state agency mandates a new program or higher level of service on any local
government, the state is required to provide a subvention of funds to
reimburse the local government, with specified exceptions. Existing law
provides that no local agency or school district is required to implement or
give effect to any statute or executive order, or portion thereof, that imposes
a mandate during any fiscal year and for the period immediately following
that fiscal year for which the Budget Act has not been enacted for the
subsequent fiscal year if specified conditions are met, including that the
statute or executive order, or portion thereof, has been specifically identified
by the Legislature in the Budget Act for the fiscal year as being one for
which reimbursement is not provided for that fiscal year. Existing law
provides that only certain specified mandates are subject to that provision.

This bill would specify that 2 additional mandates relating to community
college districts are included among those that are subject to the provision.

(20)  The Administrative Procedure Act, among other things, sets forth
procedures for the development, adoption, and promulgation of regulations
by administrative agencies charged with the implementation of statutes.

This bill would authorize the State Department of Social Services and
the State Department of Education, notwithstanding the procedures required
by the Administrative Procedure Act, to implement the provisions of the
bill that relate to the Child Care and Development Services Act through
all-county letters, management bulletins, or other similar instructions.

(21)  This bill would provide that the implementation of the provisions
of the bill related to the provision of child care services would not be subject
to the appeal and resolution procedures for agencies that contract with the
State Department of Education for these purposes.

(22)  This bill would express the intent of the Legislature that specified
funding in the Budget Act of 2011 related to educationally related mental
health services would be exclusively available only for the 2011–12 and
2012–13 fiscal years.

(23)  This bill would express the intent of the Legislature that the State
Department of Education and appropriate departments within the California
Health and Human Services Agency modify or repeal regulations pertaining
to the elimination of statutes pursuant to this bill related to mental health
services provided by county mental health agencies. The bill would require
the State Department of Education and appropriate departments within the
California Health and Human Services Agency to review regulations to
ensure appropriate implementation of educationally related mental health
services required by the federal Individuals with Disabilities Education Act
and of certain statutes enacted pursuant to this bill. The bill would authorize
the State Department of Education and appropriate departments within the
California Health and Human Services Agency to utilize the statutory process
for adopting emergency regulations in implementing certain statutes enacted
pursuant to this bill.

(24)  This bill would make conforming changes, correct some
cross-references, and make other technical, nonsubstantive changes.
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(25)  The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state, reimbursement
for those costs shall be made pursuant to these statutory provisions.

(26)  Existing law requires the State Department of Education to award
grants to school districts, county superintendents of schools, or entities
approved by the department for nonrecurring expenses incurred in initiating
or expanding a school breakfast program or a summer food service program.

This bill would make an appropriation of $1,000 for purposes of these
grants.

(27)  The funds appropriated by this bill would be applied toward the
minimum funding requirements for school districts and community college
districts imposed by Section 8 of Article XVI of the California Constitution.

(28)  This bill would declare that it is to take effect immediately as a bill
providing for appropriations related to the Budget Bill.

Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 1240 of the Education Code is amended to read:
1240. The county superintendent of schools shall do all of the following:
(a)  Superintend the schools of his or her county.
(b)  Maintain responsibility for the fiscal oversight of each school district

in his or her county pursuant to the authority granted by this code.
(c)  (1)  Visit and examine each school in his or her county at reasonable

intervals to observe its operation and to learn of its problems. He or she
annually may present a report of the state of the schools in his or her county,
and of his or her office, including, but not limited to, his or her observations
while visiting the schools, to the board of education and the board of
supervisors of his or her county.

(2)  (A)  For fiscal years 2004–05 to 2006–07, inclusive, to the extent
that funds are appropriated for purposes of this paragraph, the county
superintendent, or his or her designee, annually shall submit a report, at a
regularly scheduled November board meeting, to the governing board of
each school district under his or her jurisdiction, the county board of
education of his or her county, and the board of supervisors of his or her
county describing the state of the schools in the county or of his or her office
that are ranked in deciles 1 to 3, inclusive, of the 2003 base Academic
Performance Index (API), as defined in subdivision (b) of Section 17592.70,
and shall include, among other things, his or her observations while visiting
the schools and his or her determinations for each school regarding the status
of all of the circumstances listed in subparagraph (J) and teacher
misassignments and teacher vacancies. As a condition for receipt of funds,
the county superintendent, or his or her designee, shall use a standardized
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template to report the circumstances listed in subparagraph (J) and teacher
misassignments and teacher vacancies, unless the current annual report
being used by the county superintendent, or his or her designee, already
includes those details for each school.

(B)  Commencing with the 2007–08 fiscal year, to the extent that funds
are appropriated for purposes of this paragraph, the county superintendent,
or his or her designee, annually shall submit a report, at a regularly scheduled
November board meeting, to the governing board of each school district
under his or her jurisdiction, the county board of education of his or her
county, and the board of supervisors of his or her county describing the state
of the schools in the county or of his or her office that are ranked in deciles
1 to 3, inclusive, of the 2006 base API, pursuant to Section 52056. As a
condition for the receipt of funds, the annual report shall include the
determinations for each school made by the county superintendent, or his
or her designee, regarding the status of all of the circumstances listed in
subparagraph (J) and teacher misassignments and teacher vacancies, and
the county superintendent, or his or her designee, shall use a standardized
template to report the circumstances listed in subparagraph (J) and teacher
misassignments and teacher vacancies, unless the current annual report
being used by the county superintendent, or his or her designee, already
includes those details with the same level of specificity that is otherwise
required by this subdivision. For purposes of this section, schools ranked
in deciles 1 to 3, inclusive, on the 2006 base API shall include schools
determined by the department to meet either of the following:

(i)  The school meets all of the following criteria:
(I)  Does not have a valid base API score for 2006.
(II)  Is operating in fiscal year 2007–08 and was operating in fiscal year

2006–07 during the Standardized Testing and Reporting (STAR) Program
testing period.

(III)  Has a valid base API score for 2005 that was ranked in deciles 1 to
3, inclusive, in that year.

(ii)  The school has an estimated base API score for 2006 that would be
in deciles 1 to 3, inclusive.

(C)  The department shall estimate an API score for any school meeting
the criteria of subclauses (I) and (II) of clause (i) of subparagraph (B) and
not meeting the criteria of subclause (III) of clause (i) of subparagraph (B),
using available test scores and weighting or corrective factors it deems
appropriate. The department shall post the API scores on its Internet Web
site on or before May 1.

(D)  For purposes of this section, references to schools ranked in deciles
1 to 3, inclusive, on the 2006 base API shall exclude schools operated by
county offices of education pursuant to Section 56140, as determined by
the department.

(E)  In addition to the requirements above, the county superintendent, or
his or her designee, annually shall verify both of the following:

(i)  That pupils who have not passed the high school exit examination by
the end of grade 12 are informed that they are entitled to receive intensive
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instruction and services for up to two consecutive academic years after
completion of grade 12 or until the pupil has passed both parts of the high
school exit examination, whichever comes first, pursuant to paragraphs (4)
and (5) of subdivision (d) of Section 37254.

(ii)  That pupils who have elected to receive intensive instruction and
services, pursuant to paragraphs (4) and (5) of subdivision (d) of Section
37254, are being served.

(F)  (i)  Commencing with the 2010–11 fiscal year and every third year
thereafter, the Superintendent shall identify a list of schools ranked in deciles
1 to 3, inclusive, of the API for which the county superintendent, or his or
her designee, annually shall submit a report, at a regularly scheduled
November board meeting, to the governing board of each school district
under his or her jurisdiction, the county board of education of his or her
county, and the board of supervisors of his or her county that describes the
state of the schools in the county or of his or her office that are ranked in
deciles 1 to 3, inclusive, of the base API as defined in clause (ii).

(ii)  For the 2010–11 fiscal year, the list of schools ranked in deciles 1 to
3, inclusive, of the base API shall be updated using the criteria set forth in
clauses (i) and (ii) of subparagraph (B), subparagraph (C), and subparagraph
(D), as applied to the 2009 base API and thereafter shall be updated every
third year using the criteria set forth in clauses (i) and (ii) of subparagraph
(B), subparagraph (C), and subparagraph (D), as applied to the base API of
the year preceding the third year consistent with clause (i).

(iii)  As a condition for the receipt of funds, the annual report shall include
the determinations for each school made by the county superintendent, or
his or her designee, regarding the status of all of the circumstances listed
in subparagraph (J) and teacher misassignments and teacher vacancies, and
the county superintendent, or his or her designee, shall use a standardized
template to report the circumstances listed in subparagraph (J) and teacher
misassignments and teacher vacancies, unless the current annual report
being used by the county superintendent, or his or her designee, already
includes those details with the same level of specificity that is otherwise
required by this subdivision.

(G)  The county superintendent of the Counties of Alpine, Amador, Del
Norte, Mariposa, Plumas, and Sierra, and the City and County of San
Francisco shall contract with another county office of education or an
independent auditor to conduct the required visits and make all reports
required by this paragraph.

(H)  On a quarterly basis, the county superintendent, or his or her designee,
shall report the results of the visits and reviews conducted that quarter to
the governing board of the school district at a regularly scheduled meeting
held in accordance with public notification requirements. The results of the
visits and reviews shall include the determinations of the county
superintendent, or his or her designee, for each school regarding the status
of all of the circumstances listed in subparagraph (J) and teacher
misassignments and teacher vacancies. If the county superintendent, or his
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or her designee, conducts no visits or reviews in a quarter, the quarterly
report shall report that fact.

(I)  The visits made pursuant to this paragraph shall be conducted at least
annually and shall meet the following criteria:

(i)  Minimize disruption to the operation of the school.
(ii)  Be performed by individuals who meet the requirements of Section

45125.1.
(iii)  Consist of not less than 25 percent unannounced visits in each county.

During unannounced visits in each county, the county superintendent shall
not demand access to documents or specific school personnel. Unannounced
visits shall only be used to observe the condition of school repair and
maintenance, and the sufficiency of instructional materials, as defined by
Section 60119.

(J)  The priority objective of the visits made pursuant to this paragraph
shall be to determine the status of all of the following circumstances:

(i)  Sufficient textbooks as defined in Section 60119 and as specified in
subdivision (i).

(ii)  The condition of a facility that poses an emergency or urgent threat
to the health or safety of pupils or staff as defined in district policy or
paragraph (1) of subdivision (c) of Section 17592.72.

(iii)  The accuracy of data reported on the school accountability report
card with respect to the availability of sufficient textbooks and instructional
materials, as defined by Section 60119, and the safety, cleanliness, and
adequacy of school facilities, including good repair as required by Sections
17014, 17032.5, 17070.75, and 17089.

(iv)  The extent to which pupils who have not passed the high school exit
examination by the end of grade 12 are informed that they are entitled to
receive intensive instruction and services for up to two consecutive academic
years after completion of grade 12 or until the pupil has passed both parts
of the high school exit examination, whichever comes first, pursuant to
paragraphs (4) and (5) of subdivision (d) of Section 37254.

(v)  The extent to which pupils who have elected to receive intensive
instruction and services, pursuant to paragraphs (4) and (5) of subdivision
(d) of Section 37254, are being served.

(K)  The county superintendent may make the status determinations
described in subparagraph (J) during a single visit or multiple visits. In
determining whether to make a single visit or multiple visits for this purpose,
the county superintendent shall take into consideration factors such as
cost-effectiveness, disruption to the schoolsite, deadlines, and the availability
of qualified reviewers.

(L)  If the county superintendent determines that the condition of a facility
poses an emergency or urgent threat to the health or safety of pupils or staff
as defined in district policy or paragraph (1) of subdivision (c) of Section
17592.72, or is not in good repair, as specified in subdivision (d) of Section
17002 and required by Sections 17014, 17032.5, 17070.75, and 17089, the
county superintendent, among other things, may do any of the following:

(i)  Return to the school to verify repairs.

94

Ch. 43— 11 —

3141



(ii)  Prepare a report that specifically identifies and documents the areas
or instances of noncompliance if the district has not provided evidence of
successful repairs within 30 days of the visit of the county superintendent
or, for major projects, has not provided evidence that the repairs will be
conducted in a timely manner. The report may be provided to the governing
board of the school district. If the report is provided to the school district,
it shall be presented at a regularly scheduled meeting held in accordance
with public notification requirements. The county superintendent shall post
the report on his or her Internet Web site. The report shall be removed from
the Internet Web site when the county superintendent verifies the repairs
have been completed.

(d)  Distribute all laws, reports, circulars, instructions, and blanks that he
or she may receive for the use of the school officers.

(e)  Annually, on or before August 15, present a report to the governing
board of the school district and the Superintendent regarding the fiscal
solvency of a school district with a disapproved budget, qualified interim
certification, or a negative interim certification, or that is determined to be
in a position of fiscal uncertainty pursuant to Section 42127.6.

(f)  Keep in his or her office the reports of the Superintendent.
(g)  Keep a record of his or her official acts, and of all the proceedings

of the county board of education, including a record of the standing, in each
study, of all applicants for certificates who have been examined, which shall
be open to the inspection of an applicant or his or her authorized agent.

(h)  Enforce the course of study.
(i)  (1)  Enforce the use of state textbooks and instructional materials and

of high school textbooks and instructional materials regularly adopted by
the proper authority in accordance with Section 51050.

(2)  For purposes of this subdivision, sufficient textbooks or instructional
materials has the same meaning as in subdivision (c) of Section 60119.

(3)  (A)  Commencing with the 2005–06 school year, if a school is ranked
in any of deciles 1 to 3, inclusive, of the base API, as specified in paragraph
(2) of subdivision (c), and not currently under review pursuant to a state or
federal intervention program, the county superintendent specifically shall
review that school at least annually as a priority school. A review conducted
for purposes of this paragraph shall be completed by the fourth week of the
school year. For the 2004–05 fiscal year only, the county superintendent
shall make a diligent effort to conduct a visit to each school pursuant to this
paragraph within 120 days of receipt of funds for this purpose.

(B)  In order to facilitate the review of instructional materials before the
fourth week of the school year, the county superintendent in a county with
200 or more schools that are ranked in any of deciles 1 to 3, inclusive, of
the base API, as specified in paragraph (2) of subdivision (c), may utilize
a combination of visits and written surveys of teachers for the purpose of
determining sufficiency of textbooks and instructional materials in
accordance with subparagraph (A) of paragraph (1) of subdivision (a) of
Section 60119 and as defined in subdivision (c) of Section 60119. If a county
superintendent elects to conduct written surveys of teachers, the county
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superintendent shall visit the schools surveyed within the same academic
year to verify the accuracy of the information reported on the surveys. If a
county superintendent surveys teachers at a school in which the county
superintendent has found sufficient textbooks and instructional materials
for the previous two consecutive years and determines that the school does
not have sufficient textbooks or instructional materials, the county
superintendent shall within 10 business days provide a copy of the
insufficiency report to the school district as set forth in paragraph (4).

(C)  For purposes of this paragraph, “written surveys” may include paper
and electronic or online surveys.

(4)  If the county superintendent determines that a school does not have
sufficient textbooks or instructional materials in accordance with
subparagraph (A) of paragraph (1) of subdivision (a) of Section 60119 and
as defined by subdivision (c) of Section 60119, the county superintendent
shall do all of the following:

(A)  Prepare a report that specifically identifies and documents the areas
or instances of noncompliance.

(B)  Provide within five business days of the review, a copy of the report
to the school district, as provided in subdivision (c), or, if applicable, provide
a copy of the report to the school district within 10 business days pursuant
to subparagraph (B) of paragraph (3).

(C)  Provide the school district with the opportunity to remedy the
deficiency. The county superintendent shall ensure remediation of the
deficiency no later than the second month of the school term.

(D)  If the deficiency is not remedied as required pursuant to subparagraph
(C), the county superintendent shall request the department to purchase the
textbooks or instructional materials necessary to comply with the sufficiency
requirement of this subdivision. If the department purchases textbooks or
instructional materials for the school district, the department shall issue a
public statement at the first regularly scheduled meeting of the state board
occurring immediately after the department receives the request of the county
superintendent and that meets the applicable public notice requirements,
indicating that the district superintendent and the governing board of the
school district failed to provide pupils with sufficient textbooks or
instructional materials as required by this subdivision. Before purchasing
the textbooks or instructional materials, the department shall consult with
the district to determine which textbooks or instructional materials to
purchase. All purchases of textbooks or instructional materials shall comply
with Chapter 3.25 (commencing with Section 60420) of Part 33. The amount
of funds necessary for the purchase of the textbooks and materials is a loan
to the school district receiving the textbooks or instructional materials.
Unless the school district repays the amount owed based upon an
agreed-upon repayment schedule with the Superintendent, the Superintendent
shall notify the Controller and the Controller shall deduct an amount equal
to the total amount used to purchase the textbooks and materials from the
next principal apportionment of the district or from another apportionment
of state funds.
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(j)  Preserve carefully all reports of school officers and teachers.
(k)  Deliver to his or her successor, at the close of his or her official term,

all records, books, documents, and papers belonging to the office, taking a
receipt for them, which shall be filed with the department.

(l)  (1)  Submit two reports during the fiscal year to the county board of
education in accordance with the following:

(A)  The first report shall cover the financial and budgetary status of the
county office of education for the period ending October 31. The second
report shall cover the period ending January 31. Both reports shall be
reviewed by the county board of education and approved by the county
superintendent no later than 45 days after the close of the period being
reported.

(B)  As part of each report, the county superintendent shall certify in
writing whether or not the county office of education is able to meet its
financial obligations for the remainder of the fiscal year and, based on
current forecasts, for two subsequent fiscal years. The certifications shall
be classified as positive, qualified, or negative, pursuant to standards
prescribed by the Superintendent, for the purposes of determining subsequent
state agency actions pursuant to Section 1240.1. For purposes of this
subdivision, a negative certification shall be assigned to a county office of
education that, based upon current projections, will not meet its financial
obligations for the remainder of the fiscal year or for the subsequent fiscal
year. A qualified certification shall be assigned to a county office of
education that may not meet its financial obligations for the current fiscal
year or two subsequent fiscal years. A positive certification shall be assigned
to a county office of education that will meet its financial obligations for
the current fiscal year and subsequent two fiscal years. In accordance with
those standards, the Superintendent may reclassify a certification. If a county
office of education receives a negative certification, the Superintendent, or
his or her designee, may exercise the authority set forth in subdivision (c)
of Section 1630. Copies of each certification, and of the report containing
that certification, shall be sent to the Superintendent at the time the
certification is submitted to the county board of education. Copies of each
qualified or negative certification and the report containing that certification
shall be sent to the Controller at the time the certification is submitted to
the county board of education.

(i)  For the 2011–12 fiscal year, notwithstanding any of the standards and
criteria adopted by the state board pursuant to Section 33127, each county
office of education budget shall project the same level of revenue per unit
of average daily attendance as it received in the 2010–11 fiscal year and
shall maintain staffing and program levels commensurate with that level.

(ii)  For the 2011–12 fiscal year, the county superintendent shall not be
required to certify in writing whether or not the county office of education
is able to meet its financial obligations for the two subsequent fiscal years.

(iii)  For the 2011–12 fiscal year, notwithstanding any of the standards
and criteria adopted by the state board pursuant to Section 33127, the
Superintendent, as a condition on approval of a county office of education
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budget, shall not require a county office of education to project a lower level
of revenue per unit of average daily attendance than it received in the
2010–11 fiscal year nor require the county superintendent to certify in
writing whether or not the county office of education is able to meet its
financial obligations for the two subsequent fiscal years.

(2)  All reports and certifications required under this subdivision shall be
in a format or on forms prescribed by the Superintendent, and shall be based
on standards and criteria for fiscal stability adopted by the state board
pursuant to Section 33127. The reports and supporting data shall be made
available by the county superintendent to an interested party upon request.

(3)  This subdivision does not preclude the submission of additional
budgetary or financial reports by the county superintendent to the county
board of education or to the Superintendent.

(4)  The county superintendent is not responsible for the fiscal oversight
of the community colleges in the county, however, he or she may perform
financial services on behalf of those community colleges.

(m)  If requested, act as agent for the purchase of supplies for the city
and high school districts of his or her county.

(n)  For purposes of Section 44421.5, report to the Commission on Teacher
Credentialing the identity of a certificated person who knowingly and
willingly reports false fiscal expenditure data relative to the conduct of an
educational program. This requirement applies only if, in the course of his
or her normal duties, the county superintendent discovers information that
gives him or her reasonable cause to believe that false fiscal expenditure
data relative to the conduct of an educational program has been reported.

SEC. 2. Section 1622 of the Education Code is amended to read:
1622. (a)  On or before July 1 of each fiscal year, the county board of

education shall adopt an annual budget for the budget year and shall file
that budget with the Superintendent of Public Instruction, the county board
of supervisors, and the county auditor. The budget, and supporting data,
shall be maintained and made available for public review. The budget shall
indicate the date, time, and location at which the county board of education
held the public hearing required under Section 1620.

(b)  The Superintendent of Public Instruction shall examine the budget
to determine whether it (1) complies with the standards and criteria adopted
by the State Board of Education pursuant to Section 33127 for application
to final local educational agency budgets, (2) allows the county office of
education to meet its financial obligations during the fiscal year, and (3) is
consistent with a financial plan that will enable the county office of education
to satisfy its multiyear financial commitments. In addition, the
Superintendent shall identify any technical corrections to the budget that
must be made. On or before August 15, the Superintendent of Public
Instruction shall approve or disapprove the budget and, in the event of a
disapproval, transmit to the county office of education in writing his or her
recommendations regarding revision of the budget and the reasons for those
recommendations. For the 2011–12 fiscal year, notwithstanding any of the
standards and criteria adopted by the state board pursuant to Section 33127,
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the Superintendent, as a condition on approval of a county office of education
budget, shall not require a county office of education to project a lower level
of revenue per unit of average daily attendance than it received in the
2010–11 fiscal year nor require the county superintendent to certify in
writing whether or not the county office of education is able to meet its
financial obligations for the two subsequent fiscal years.

(c)  On or before September 8, the county board of education shall revise
the county office of education budget to reflect changes in projected income
or expenditures subsequent to July 1, and to include any response to the
recommendations of the Superintendent of Public Instruction, shall adopt
the revised budget, and shall file the revised budget with the Superintendent
of Public Instruction, the county board of supervisors, and the county auditor.
Prior to revising the budget, the county board of education shall hold a
public hearing regarding the proposed revisions, which shall be made
available for public inspection not less than three working days prior to the
hearing. The agenda for that hearing shall be posted at least 72 hours prior
to the public hearing and shall include the location where the budget will
be available for public inspection. The revised budget, and supporting data,
shall be maintained and made available for public review.

(d)  The Superintendent of Public Instruction shall examine the revised
budget to determine whether it complies with the standards and criteria
adopted by the State Board of Education pursuant to Section 33127 for
application to final local educational agency budgets and, no later than
October 8, shall approve or disapprove the revised budget. If the
Superintendent of Public Instruction disapproves the budget, he or she shall
call for the formation of a budget review committee pursuant to Section
1623. For the 2011–12 fiscal year, notwithstanding any of the standards and
criteria adopted by the state board pursuant to Section 33127, the
Superintendent, as a condition on approval of a county office of education
budget, shall not require a county office of education to project a lower level
of revenue per unit of average daily attendance than it received in the
2010–11 fiscal year nor require the county superintendent to certify in
writing whether or not the county office of education is able to meet its
financial obligations for the two subsequent fiscal years.

(e)  Notwithstanding any other provision of this section, the budget review
for a county office of education shall be governed by paragraphs (1), (2),
and (3) of this subdivision, rather than by subdivisions (c) and (d), if the
county board of education so elects, and notifies the Superintendent of
Public Instruction in writing of that decision, no later than October 31 of
the immediately preceding calendar year.

(1)  In the event of the disapproval of the budget of a county office of
education pursuant to subdivision (b), on or before September 8, the county
superintendent of schools and the county board of education shall review
the recommendations of the Superintendent of Public Instruction at a
regularly scheduled meeting of the county board of education and respond
to those recommendations. That response shall include the proposed actions
to be taken, if any, as a result of those recommendations.
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(2)  No later than October 8, after receiving the response required under
paragraph (1), the Superintendent of Public Instruction shall review that
response and either approve or disapprove the budget of the county office
of education. If the Superintendent of Public Instruction disapproves the
budget, he or she shall call for the formation of a budget review committee
pursuant to Section 1623.

(3)  Not later than 45 days after the Governor signs the annual Budget
Act, the county office of education shall make available for public review
any revisions in revenues and expenditures that it has made to its budget to
reflect the funding made available by that Budget Act.

SEC. 3. Section 2558.46 of the Education Code is amended to read:
2558.46. (a)  (1)  For the 2003–04 fiscal year, the revenue limit for each

county superintendent of schools determined pursuant to this article shall
be reduced by a 1.195 percent deficit factor.

(2)  For the 2004–05 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by a 0.323 percent deficit factor.

(3)  For the 2003–04 and 2004–05 fiscal years, the revenue limit for each
county superintendent of schools determined pursuant to this article shall
be reduced further by a 1.826 percent deficit factor.

(4)  For the 2005–06 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
further by a 0.898 percent deficit factor.

(5)  For the 2008–09 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by a 7.839 percent deficit factor.

(6)  For the 2009–10 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by an 18.621 percent deficit factor.

(7)  For the 2010–11 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by an 18.250 percent deficit factor.

(8)  For the 2011–12 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by a 20.041 percent deficit factor.

(b)  In computing the revenue limit for each county superintendent of
schools for the 2006–07 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2003–04, 2004–05, and 2005–06
fiscal years without being reduced by the deficit factors specified in
subdivision (a).

(c)  In computing the revenue limit for each county superintendent of
schools for the 2010–11 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2009–10 fiscal year without being
reduced by the deficit factors specified in subdivision (a).

94

Ch. 43— 17 —

3147



(d)  In computing the revenue limit for each county superintendent of
schools for the 2011–12 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2010–11 fiscal year without being
reduced by the deficit factors specified in subdivision (a).

(e)  In computing the revenue limit for each county superintendent of
schools for the 2012–13 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2011–12 fiscal year without being
reduced by the deficit factor specified in subdivision (a).

SEC. 4. Section 8201 of the Education Code is amended to read:
8201. The purpose of this chapter is as follows:
(a)  To provide a comprehensive, coordinated, and cost-effective system

of child care and development services for children from infancy to 13 years
of age and their parents, including a full range of supervision, health, and
support services through full- and part-time programs.

(b)  To encourage community-level coordination in support of child care
and development services.

(c)  To provide an environment that is healthy and nurturing for all
children in child care and development programs.

(d)  To provide the opportunity for positive parenting to take place through
understanding of human growth and development.

(e)  To reduce strain between parent and child in order to prevent abuse,
neglect, or exploitation.

(f)  To enhance the cognitive development of children, with particular
emphasis upon those children who require special assistance, including
bilingual capabilities to attain their full potential.

(g)  To establish a framework for the expansion of child care and
development services.

(h)  To empower and encourage parents and families of children who
require child care services to take responsibility to review the safety of the
child care program or facility and to evaluate the ability of the program or
facility to meet the needs of the child.

SEC. 5. Section 8203.5 of the Education Code is amended to read:
8203.5. (a)  The Superintendent shall ensure that each contract entered

into under this chapter to provide child care and development services, or
to facilitate the provision of those services, provides support to the public
school system of this state through the delivery of appropriate educational
services to the children served pursuant to the contract.

(b)  The Superintendent shall ensure that all contracts for child care and
development programs include a requirement that each public or private
provider maintain a developmental profile to appropriately identify the
emotional, social, physical, and cognitive growth of each child served in
order to promote the child’s success in the public schools. To the extent
possible, the department shall provide a developmental profile to all public
and private providers using existing profile instruments that are most cost
efficient. The provider of any program operated pursuant to a contract under
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Section 8262 shall be responsible for maintaining developmental profiles
upon entry through exit from a child development program.

(c)   Notwithstanding any other provision of law, “moneys to be applied
by the state,” as used in subdivision (b) of Section 8 of Article XVI of the
California Constitution, includes funds appropriated for the Child Care and
Development Service Act pursuant to Chapter 2 (commencing with Section
8200) of Part 6, whether or not those funds are allocated to school districts,
as defined in Section 41302.5, or community college districts.

(d)  This section is not subject to Part 34 (commencing with Section
62000).

(e)  This section shall remain in effect only until July 1, 2011, and as of
that date is repealed, unless a later enacted statute, that is enacted before
July 1, 2011, deletes or extends that date.

SEC. 6. Section 8203.5 is added to the Education Code, to read:
8203.5. (a)  The Superintendent shall ensure that each contract entered

into under this chapter to provide child care and development services, or
to facilitate the provision of those services, provides support to the public
school system of this state through the delivery of appropriate educational
services to the children served pursuant to the contract.

(b)  The Superintendent shall ensure that all contracts for child care and
development programs include a requirement that each public or private
provider maintain a developmental profile to appropriately identify the
emotional, social, physical, and cognitive growth of each child served in
order to promote the child’s success in the public schools. To the extent
possible, the department shall provide a developmental profile to all public
and private providers using existing profile instruments that are most cost
efficient. The provider of any program operated pursuant to a contract under
Section 8262 shall be responsible for maintaining developmental profiles
upon entry through exit from a child development program.

(c)  This section is not subject to Part 34 (commencing with Section
62000) of Division 4 of Title 2.

(d)  This section shall become operative on July 1, 2011.
SEC. 7. Section 8208 of the Education Code is amended to read:
8208. As used in this chapter:
(a)  “Alternative payments” includes payments that are made by one child

care agency to another agency or child care provider for the provision of
child care and development services, and payments that are made by an
agency to a parent for the parent’s purchase of child care and development
services.

(b)  “Alternative payment program” means a local government agency
or nonprofit organization that has contracted with the department pursuant
to Section 8220.1 to provide alternative payments and to provide support
services to parents and providers.

(c)  “Applicant or contracting agency” means a school district, community
college district, college or university, county superintendent of schools,
county, city, public agency, private nontax-exempt agency, private
tax-exempt agency, or other entity that is authorized to establish, maintain,

94

Ch. 43— 19 —

3149



or operate services pursuant to this chapter. Private agencies and parent
cooperatives, duly licensed by law, shall receive the same consideration as
any other authorized entity with no loss of parental decisionmaking
prerogatives as consistent with the provisions of this chapter.

(d)  “Assigned reimbursement rate” is that rate established by the contract
with the agency and is derived by dividing the total dollar amount of the
contract by the minimum child day of average daily enrollment level of
service required.

(e)  “Attendance” means the number of children present at a child care
and development facility. “Attendance,” for the purposes of reimbursement,
includes excused absences by children because of illness, quarantine, illness
or quarantine of their parent, family emergency, or to spend time with a
parent or other relative as required by a court of law or that is clearly in the
best interest of the child.

(f)  “Capital outlay” means the amount paid for the renovation and repair
of child care and development facilities to comply with state and local health
and safety standards, and the amount paid for the state purchase of
relocatable child care and development facilities for lease to qualifying
contracting agencies.

(g)  “Caregiver” means a person who provides direct care, supervision,
and guidance to children in a child care and development facility.

(h)  “Child care and development facility” means any residence or building
or part thereof in which child care and development services are provided.

(i)  “Child care and development programs” means those programs that
offer a full range of services for children from infancy to 13 years of age,
for any part of a day, by a public or private agency, in centers and family
child care homes. These programs include, but are not limited to, all of the
following:

(1)  General child care and development.
(2)  Migrant child care and development.
(3)  Child care provided by the California School Age Families Education

Program (Article 7.1 (commencing with Section 54740) of Chapter 9 of
Part 29 of Division 4 of Title 2).

(4)  California state preschool program.
(5)  Resource and referral.
(6)  Child care and development services for children with exceptional

needs.
(7)  Family child care home education network.
(8)  Alternative payment.
(9)  Schoolage community child care.
(j)  “Child care and development services” means those services designed

to meet a wide variety of needs of children and their families, while their
parents or guardians are working, in training, seeking employment,
incapacitated, or in need of respite. These services may include direct care
and supervision, instructional activities, resource and referral programs, and
alternative payment arrangements.
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(k)  “Children at risk of abuse, neglect, or exploitation” means children
who are so identified in a written referral from a legal, medical, or social
service agency, or emergency shelter.

(l)  “Children with exceptional needs” means either of the following:
(1)  Infants and toddlers under three years of age who have been

determined to be eligible for early intervention services pursuant to the
California Early Intervention Services Act (Title 14 (commencing with
Section 95000) of the Government Code) and its implementing regulations.
These children include an infant or toddler with a developmental delay or
established risk condition, or who is at high risk of having a substantial
developmental disability, as defined in subdivision (a) of Section 95014 of
the Government Code. These children shall have active individualized family
service plans, shall be receiving early intervention services, and shall be
children who require the special attention of adults in a child care setting.

(2)  Children ages 3 to 21 years, inclusive, who have been determined to
be eligible for special education and related services by an individualized
education program team according to the special education requirements
contained in Part 30 (commencing with Section 56000) of Division 4 of
Title 2, and who meet eligibility criteria described in Section 56026 and,
Article 2.5 (commencing with Section 56333) of Chapter 4 of Part 30 of
Division 4 of Title 2, and Sections 3030 and 3031 of Title 5 of the California
Code of Regulations. These children shall have an active individualized
education program, shall be receiving early intervention services or
appropriate special education and related services, and shall be children
who require the special attention of adults in a child care setting. These
children include children with mental retardation, hearing impairments
(including deafness), speech or language impairments, visual impairments
(including blindness), serious emotional disturbance (also referred to as
emotional disturbance), orthopedic impairments, autism, traumatic brain
injury, other health impairments, or specific learning disabilities, who need
special education and related services consistent with Section 1401(3)(A)
of Title 20 of the United States Code.

(m)  “Closedown costs” means reimbursements for all approved activities
associated with the closing of operations at the end of each growing season
for migrant child development programs only.

(n)  “Cost” includes, but is not limited to, expenditures that are related to
the operation of child care and development programs. “Cost” may include
a reasonable amount for state and local contributions to employee benefits,
including approved retirement programs, agency administration, and any
other reasonable program operational costs. “Cost” may also include amounts
for licensable facilities in the community served by the program, including
lease payments or depreciation, downpayments, and payments of principal
and interest on loans incurred to acquire, rehabilitate, or construct licensable
facilities, but these costs shall not exceed fair market rents existing in the
community in which the facility is located. “Reasonable and necessary
costs” are costs that, in nature and amount, do not exceed what an ordinary
prudent person would incur in the conduct of a competitive business.
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(o)  “Elementary school,” as contained in former Section 425 of Title 20
of the United States Code (the National Defense Education Act of 1958,
Public Law 85-864, as amended), includes early childhood education
programs and all child development programs, for the purpose of the
cancellation provisions of loans to students in institutions of higher learning.

(p)  “Family child care home education network” means an entity
organized under law that contracts with the department pursuant to Section
8245 to make payments to licensed family child care home providers and
to provide educational and support services to those providers and to children
and families eligible for state-subsidized child care and development
services. A family child care home education network may also be referred
to as a family child care home system.

(q)  “Health services” include, but are not limited to, all of the following:
(1)  Referral, whenever possible, to appropriate health care providers able

to provide continuity of medical care.
(2)  Health screening and health treatment, including a full range of

immunization recorded on the appropriate state immunization form to the
extent provided by the Medi-Cal Act (Chapter 7 (commencing with Section
14000) of Part 3 of Division 9 of the Welfare and Institutions Code) and
the Child Health and Disability Prevention Program (Article 6 (commencing
with Section 124025) of Chapter 3 of Part 2 of Division 106 of the Health
and Safety Code), but only to the extent that ongoing care cannot be obtained
utilizing community resources.

(3)  Health education and training for children, parents, staff, and
providers.

(4)  Followup treatment through referral to appropriate health care
agencies or individual health care professionals.

(r)  “Higher educational institutions” means the Regents of the University
of California, the Trustees of the California State University, the Board of
Governors of the California Community Colleges, and the governing bodies
of any accredited private nonprofit institution of postsecondary education.

(s)  “Intergenerational staff” means persons of various generations.
(t)  “Limited-English-speaking-proficient and

non-English-speaking-proficient children” means children who are unable
to benefit fully from an English-only child care and development program
as a result of either of the following:

(1)  Having used a language other than English when they first began to
speak.

(2)  Having a language other than English predominantly or exclusively
spoken at home.

(u)  “Parent” means a biological parent, stepparent, adoptive parent, foster
parent, caretaker relative, or any other adult living with a child who has
responsibility for the care and welfare of the child.

(v)  “Program director” means a person who, pursuant to Sections 8244
and 8360.1, is qualified to serve as a program director.

(w)  “Proprietary child care agency” means an organization or facility
providing child care, which is operated for profit.
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(x)  “Resource and referral programs” means programs that provide
information to parents, including referrals and coordination of community
resources for parents and public or private providers of care. Services
frequently include, but are not limited to: technical assistance for providers,
toy-lending libraries, equipment-lending libraries, toy- and
equipment-lending libraries, staff development programs, health and nutrition
education, and referrals to social services.

(y)  “Severely disabled children” are children with exceptional needs
from birth to 21 years of age, inclusive, who require intensive instruction
and training in programs serving pupils with the following profound
disabilities: autism, blindness, deafness, severe orthopedic impairments,
serious emotional disturbances, or severe mental retardation. “Severely
disabled children” also include those individuals who would have been
eligible for enrollment in a developmental center for handicapped pupils
under Chapter 6 (commencing with Section 56800) of Part 30 of Division
4 of Title 2 as it read on January 1, 1980.

(z)  “Short-term respite child care” means child care service to assist
families whose children have been identified through written referral from
a legal, medical, or social service agency, or emergency shelter as being
neglected, abused, exploited, or homeless, or at risk of being neglected,
abused, exploited, or homeless. Child care is provided for less than 24 hours
per day in child care centers, treatment centers for abusive parents, family
child care homes, or in the child’s own home.

(aa)  (1)  “Site supervisor” means a person who, regardless of his or her
title, has operational program responsibility for a child care and development
program at a single site. A site supervisor shall hold a permit issued by the
Commission on Teacher Credentialing that authorizes supervision of a child
care and development program operating in a single site. The Superintendent
may waive the requirements of this subdivision if the Superintendent
determines that the existence of compelling need is appropriately
documented.

(2)  For California state preschool programs, a site supervisor may qualify
under any of the provisions in this subdivision, or may qualify by holding
an administrative credential or an administrative services credential. A
person who meets the qualifications of a program director under both
Sections 8244 and 8360.1 is also qualified under this subdivision.

(ab)  “Standard reimbursement rate” means that rate established by the
Superintendent pursuant to Section 8265.

(ac)  “Startup costs” means those expenses an agency incurs in the process
of opening a new or additional facility prior to the full enrollment of children.

(ad)  “California state preschool program” means part-day and full-day
educational programs for low-income or otherwise disadvantaged three-
and four-year-old children.

(ae)  “Support services” means those services that, when combined with
child care and development services, help promote the healthy physical,
mental, social, and emotional growth of children. Support services include,
but are not limited to: protective services, parent training, provider and staff
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training, transportation, parent and child counseling, child development
resource and referral services, and child placement counseling.

(af)  “Teacher” means a person with the appropriate permit issued by the
Commission on Teacher Credentialing who provides program supervision
and instruction that includes supervision of a number of aides, volunteers,
and groups of children.

(ag)  “Underserved area” means a county or subcounty area, including,
but not limited to, school districts, census tracts, or ZIP Code areas, where
the ratio of publicly subsidized child care and development program services
to the need for these services is low, as determined by the Superintendent.

(ah)  “Workday” means the time that the parent requires temporary care
for a child for any of the following reasons:

(1)  To undertake training in preparation for a job.
(2)  To undertake or retain a job.
(3)  To undertake other activities that are essential to maintaining or

improving the social and economic function of the family, are beneficial to
the community, or are required because of health problems in the family.

(ai)  “Three-year-old children” means children who will have their third
birthday on or before December 2 of the fiscal year in which they are
enrolled in a California state preschool program.

(aj)  “Four-year-old children” means children who will have their fourth
birthday on or before December 2 of the fiscal year in which they are
enrolled in a California state preschool program.

(ak)  “Local educational agency” means a school district, a county office
of education, a community college district, or a school district on behalf of
one or more schools within the school district.

SEC. 8. Section 8263.2 of the Education Code is amended to read:
8263.2. (a)  Notwithstanding any other law, effective July 1, 2011, the

department shall reduce the maximum reimbursable amounts of the contracts
for the Preschool Education Program, the General Child Care Program, the
Migrant Day Care Program, the Alternative Payment Program, the
CalWORKs Stage 3 Program, and the Allowance for Handicapped Program
by 11 percent or by whatever proportion is necessary to ensure that
expenditures for these programs do not exceed the amounts appropriated
for them, including any reductions made subsequent to the adoption of the
annual Budget Act. The department may consider the contractor’s
performance or whether the contractor serves children in underserved areas
as defined in subdivision (ag) of Section 8208 when determining contract
reductions, provided that the aggregate reduction to each program specified
in this subdivision is 11 percent or by whatever proportion is necessary to
ensure that expenditures for these programs do not exceed the amounts
appropriated for them, including any reductions made subsequent to the
adoption of the annual Budget Act.

(b)  Notwithstanding any other law, effective July 1, 2011, families shall
be disenrolled from subsidized child care services, consistent with the
priorities for services specified in subdivision (b) of Section 8263. Families
shall be disenrolled in the following order:
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(1)  Families whose income exceeds 70 percent of the state median income
(SMI) adjusted for family size, except for families whose children are
receiving child protective services or are at risk of being neglected or abused.

(2)  Families with the highest income below 70 percent of the SMI, in
relation to family size.

(3)  Families that have the same income and have been enrolled in child
care services the longest.

(4)  Families that have the same income and have a child with exceptional
needs.

(5)  Families whose children are receiving child protective services or
are at risk of being neglected or abused, regardless of family income.

SEC. 9. Section 8263.4 of the Education Code is amended to read:
8263.4. (a)  The preferred placement for children who are 11 or 12 years

of age and who are otherwise eligible for subsidized child care and
development services shall be in a before or after school program.

(b)  Children who are 11 or 12 years of age shall be eligible for subsidized
child care services only for the portion of care needed that is not available
in a before or after school program provided pursuant to Article 22.5
(commencing with Section 8482) or Article 22.6 (commencing with Section
8484.7). Contractors shall provide each family of an eligible 11 or 12 year
old with the option of combining care provided in a before or after school
program with subsidized child care in another setting, for those hours within
a day when the before or after school program does not operate, in order to
meet the child care needs of the family.

(c)  Children who are 11 or 12 years of age, who are eligible for and who
are receiving subsidized child care services, and for whom a before or after
school program is not available, shall continue to receive subsidized child
care services.

(d)  A before or after school program shall be considered not available
when a parent certifies in writing, on a form provided by the department
that is translated into the parent’s primary language pursuant to Sections
7295.4 and 7296.2 of the Government Code, the reason or reasons why the
program would not meet the child care needs of the family. The reasons
why a before or after school program shall be considered not available shall
include, but not be limited to, any of the following:

(1)  The program does not provide services when needed during the year,
such as during the summer, school breaks, or intersession.

(2)  The program does not provide services when needed during the day,
such as in the early morning, evening, or weekend hours.

(3)  The program is too geographically distant from the child’s school of
attendance.

(4)  The program is too geographically distant from the parents’ residence.
(5)  Use of the program would create substantial transportation obstacles

for the family.
(6)  Any other reason that makes the use of before or after school care

inappropriate for the child or burdensome on the family.
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(e)  If an 11 or 12 year old child who is enrolled in a subsidized child
development program becomes ineligible for subsidized child care under
subdivision (b) and is disenrolled from the before or after school program,
or if the before or after school program no longer meets the child care needs
of the family, the child shall be given priority to return to the subsidized
child care services upon the parent’s notification of the contractor of the
need for child care.

(f)  This section does not apply to an 11 or 12 year old child with a
disability, including a child with exceptional needs who has an individualized
education program as required by the federal Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.), Section 504 of the federal
Rehabilitation Act of 1973 (29 U.S.C. Sec. 794), or Part 30 (commencing
with Section 56000) of Division 4 of Title 2.

(g)  The savings generated each contract year by the implementation of
the changes made to this section by the act amending this section during
the 2005–06 Regular Session shall remain with each alternative payment
program, child development center, or other contractor for the provision of
child care services, except for care provided by programs pursuant to Article
15.5 (commencing with Section 8350). Each contractor shall report annually
to the department the amount of savings resulting from this implementation,
and the department shall report annually to the Legislature the amount of
savings statewide resulting from that implementation.

SEC. 10. Section 8447 of the Education Code is amended to read:
8447. (a)  The Legislature hereby finds and declares that greater

efficiencies may be achieved in the execution of state subsidized child care
and development program contracts with public and private agencies by the
timely approval of contract provisions by the Department of Finance, the
Department of General Services, and the State Department of Education
and by authorizing the State Department of Education to establish a multiyear
application, contract expenditure, and service review as may be necessary
to provide timely service while preserving audit and oversight functions to
protect the public welfare.

(b)  (1)  The Department of Finance and the Department of General
Services shall approve or disapprove annual contract funding terms and
conditions, including both family fee schedules and regional market rate
schedules that are required to be adhered to by contract, and contract face
sheets submitted by the State Department of Education not more than 30
working days from the date of submission, unless unresolved conflicts
remain between the Department of Finance, the State Department of
Education, and the Department of General Services. The State Department
of Education shall resolve conflicts within an additional 30 working day
time period. Contracts and funding terms and conditions shall be issued to
child care contractors no later than June 1. Applications for new child care
funding shall be issued not more than 45 working days after the effective
date of authorized new allocations of child care moneys.

(2)  Notwithstanding paragraph (1), the State Department of Education
shall implement the regional market rate schedules based upon the county
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aggregates, as determined by the Regional Market survey conducted in
2005.

(3)  Notwithstanding paragraph (1), for the 2006–07 fiscal year, the State
Department of Education shall update the family fee schedules by family
size, based on the 2005 state median income survey data for a family of
four. The family fee schedule used during the 2005–06 fiscal year shall
remain in effect. However, the department shall adjust the family fee
schedule for families that are newly eligible to receive or will continue to
receive services under the new income eligibility limits. The family fees
shall not exceed 10 percent of the family’s monthly income.

(4)  Notwithstanding any other law, the family fee schedule that was in
effect for the 2007–08, 2008–09, 2009–10, and 2010–11 fiscal years shall
be adjusted to reflect the income eligibility limits specified in subdivision
(b) of Section 8263.1 for the 2011–12 fiscal year, and shall retain a flat fee
per family. The revised family fee schedule shall begin at income levels at
which families currently begin paying fees. The revised family fees shall
not exceed 10 percent of the family’s monthly income. The State Department
of Education shall first submit the adjusted fee schedule to the Department
of Finance for approval in order to be implemented by July 1, 2011.

(5)  It is the intent of the Legislature to fully fund the third stage of child
care for former CalWORKs recipients.

(c)  With respect to subdivision (b), it is the intent of the Legislature that
the Department of Finance annually review contract funding terms and
conditions for the primary purpose of ensuring consistency between child
care contracts and the child care budget. This review shall include evaluating
any proposed changes to contract language or other fiscal documents to
which the contractor is required to adhere, including those changes to terms
or conditions that authorize higher reimbursement rates, that modify related
adjustment factors, that modify administrative or other service allowances,
or that diminish fee revenues otherwise available for services, to determine
if the change is necessary or has the potential effect of reducing the number
of full-time equivalent children that may be served.

(d)  Alternative payment child care systems, as set forth in Article 3
(commencing with Section 8220), shall be subject to the rates established
in the Regional Market Rate Survey of California Child Care Providers for
provider payments. The State Department of Education shall contract to
conduct and complete a Regional Market Rate Survey no more frequently
than once every two years, consistent with federal regulations, with a goal
of completion by March 1.

(e)  By March 1 of each year, the Department of Finance shall provide
to the State Department of Education the State Median Income amount for
a four-person household in California based on the best available data. The
State Department of Education shall adjust its fee schedule for child care
providers to reflect this updated state median income; however, no changes
based on revisions to the state median income amount shall be implemented
midyear.
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(f)  Notwithstanding the June 1 date specified in subdivision (b), changes
to the regional market rate schedules and fee schedules may be made at any
other time to reflect the availability of accurate data necessary for their
completion, provided these documents receive the approval of the
Department of Finance. The Department of Finance shall review the changes
within 30 working days of submission and the State Department of Education
shall resolve conflicts within an additional 30 working day period.
Contractors shall be given adequate notice prior to the effective date of the
approved schedules. It is the intent of the Legislature that contracts for
services not be delayed by the timing of the availability of accurate data
needed to update these schedules.

(g)  Notwithstanding any other provision of law, no family receiving
CalWORKs cash aid may be charged a family fee.

SEC. 11. Section 8499 of the Education Code is amended to read:
8499. For purposes of this chapter, the following definitions shall apply:
(a)  “Block grant” means the block grant contained in Title VI of the

Child Care and Development Fund, as established by the federal Personal
Responsibility and Work Opportunity Reconciliation Act of 1996 (P.L.
104-193).

(b)  “Child care” means all licensed child care and development services
and license-exempt child care, including, but not limited to, private for-profit
programs, nonprofit programs, and publicly funded programs, for all children
up to and including 12 years of age, including children with exceptional
needs and children from all linguistic and cultural backgrounds.

(c)  “Child care provider” means a person who provides child care services
or represents persons who provide child care services.

(d)  “Community representative” means a person who represents an agency
or business that provides private funding for child care services, or who
advocates for child care services through participation in civic or
community-based organizations but is not a child care provider and does
not represent an agency that contracts with the State Department of Education
to provide child care and development services.

(e)  “Consumer” means a parent or person who receives, or who has
received within the past 36 months, child care services.

(f)  “Department” means the State Department of Education.
(g)  “Local planning council” means a local child care and development

planning council as described in Section 8499.3.
(h)  “Public agency representative” means a person who represents a city,

county, city and county, or local educational agency.
SEC. 12. Section 41202 of the Education Code is amended to read:
41202. The words and phrases set forth in subdivision (b) of Section 8

of Article XVI of the Constitution of the State of California shall have the
following meanings:

(a)  “Moneys to be applied by the State,” as used in subdivision (b) of
Section 8 of Article XVI of the California Constitution, means appropriations
from the General Fund that are made for allocation to school districts, as
defined, or community college districts. An appropriation that is withheld,
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impounded, or made without provisions for its allocation to school districts
or community college districts, shall not be considered to be “moneys to be
applied by the State.”

(b)  “General Fund revenues which may be appropriated pursuant to
Article XIII B,” as used in paragraph (1) of subdivision (b) of Section 8 of
Article XVI, means General Fund revenues that are the proceeds of taxes
as defined by subdivision (c) of Section 8 of Article XIIIB of the California
Constitution, including, for the 1986–87 fiscal year only, any revenues that
are determined to be in excess of the appropriations limit established pursuant
to Article XIIIB for the fiscal year in which they are received. General Fund
revenues for a fiscal year to which paragraph (1) of subdivision (b) is being
applied shall include, in that computation, only General Fund revenues for
that fiscal year that are the proceeds of taxes, as defined in subdivision (c)
of Section 8 of Article XIII B of the California Constitution, and shall not
include prior fiscal year revenues. Commencing with the 1995–96 fiscal
year, and each fiscal year thereafter, “General Fund revenues that are the
proceeds of taxes,” as defined in subdivision (c) of Section 8 of Article
XIII B of the California Constitution, includes any portion of the proceeds
of taxes received from the state sales tax that are transferred to the counties
pursuant to, and only if, legislation is enacted during the 1995–96 fiscal
year the purpose of which is to realign children’s programs. The amount of
the proceeds of taxes shall be computed for any fiscal year in a manner
consistent with the manner in which the amount of the proceeds of taxes
was computed by the Department of Finance for purposes of the Governor’s
Budget for the Budget Act of 1986.

(c)  “General Fund revenues appropriated for school districts,” as used
in paragraph (1) of subdivision (b) of Section 8 of Article XVI of the
California Constitution, means the sum of appropriations made that are for
allocation to school districts, as defined in Section 41302.5, regardless of
whether those appropriations were made from the General Fund to the
Superintendent of Public Instruction, to the Controller, or to any other fund
or state agency for the purpose of allocation to school districts. The full
amount of any appropriation shall be included in the calculation of the
percentage required by paragraph (1) of subdivision (b) of Article XVI,
without regard to any unexpended balance of any appropriation. Any
reappropriation of funds appropriated in any prior year shall not be included
in the sum of appropriations.

(d)  “General Fund revenues appropriated for community college districts,”
as used in paragraph (1) of subdivision (b) of Section 8 of Article XVI of
the California Constitution, means the sum of appropriations made that are
for allocation to community college districts, regardless of whether those
appropriations were made from the General Fund to the Controller, to the
Chancellor of the California Community Colleges, or to any other fund or
state agency for the purpose of allocation to community college districts.
The full amount of any appropriation shall be included in the calculation of
the percentage required by paragraph (1) of subdivision (b) of Article XVI,
without regard to any unexpended balance of any appropriation. Any
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reappropriation of funds appropriated in any prior year shall not be included
in the sum of appropriations.

(e)  “Total allocations to school districts and community college districts
from General Fund proceeds of taxes appropriated pursuant to Article
XIII B,” as used in paragraph (2) or (3) of subdivision (b) of Section 8 of
Article XVI of the California Constitution, means the sum of appropriations
made that are for allocation to school districts, as defined in Section 41302.5,
and community college districts, regardless of whether those appropriations
were made from the General Fund to the Controller, to the Superintendent
of Public Instruction, to the Chancellor of the California Community
Colleges, or to any other fund or state agency for the purpose of allocation
to school districts and community college districts. The full amount of any
appropriation shall be included in the calculation of the percentage required
by paragraph (2) or (3) of subdivision (b) of Section 8 of Article XVI,
without regard to any unexpended balance of any appropriation. Any
reappropriation of funds appropriated in any prior year shall not be included
in the sum of appropriations.

(f)  “General Fund revenues appropriated for school districts and
community college districts, respectively” and “moneys to be applied by
the state for the support of school districts and community college districts,”
as used in Section 8 of Article XVI of the California Constitution, shall
include funds appropriated for the Child Care and Development Services
Act pursuant to Chapter 2 (commencing with Section 8200) of Part 6 and
shall not include any of the following:

(1)  Any appropriation that is not made for allocation to a school district,
as defined in Section 41302.5, or to a community college district regardless
of whether the appropriation is made for any purpose that may be considered
to be for the benefit to a school district, as defined in Section 41302.5, or a
community college district. This paragraph shall not be construed to exclude
any funding appropriated for the Child Care and Development Services Act
pursuant to Chapter 2 (commencing with Section 8200) of Part 6.

(2)  Any appropriation made to the Teachers’ Retirement Fund or to the
Public Employees’ Retirement Fund except those appropriations for
reimbursable state mandates imposed on or before January 1, 1988.

(3)  Any appropriation made to service any public debt approved by the
voters of this state.

(g)  “Allocated local proceeds of taxes,” as used in paragraph (2) or (3)
of subdivision (b) of Section 8 of Article XVI of the California Constitution,
means, for school districts as defined, those local revenues, except revenues
identified pursuant to paragraph (5) of subdivision (h) of Section 42238,
that are used to offset state aid for school districts in calculations performed
pursuant to Sections 2558, 42238, and Chapter 7.2 (commencing with
Section 56836) of Part 30.

(h)  “Allocated local proceeds of taxes,” as used in paragraph (2) or (3)
of subdivision (b) of Section 8 of Article XVI of the California Constitution,
means, for community college districts, those local revenues that are used
to offset state aid for community college districts in calculations performed
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pursuant to Section 84700. In no event shall the revenues or receipts derived
from student fees be considered “allocated local proceeds of taxes.”

(i)  For the purposes of calculating the 4 percent entitlement pursuant to
subdivision (a) of Section 8.5 of Article XVI of the California Constitution,
“the total amount required pursuant to Section 8(b)” shall mean the General
Fund aid required for schools pursuant to subdivision (b) of Section 8 of
Article XVI of the California Constitution, and shall not include allocated
local proceeds of taxes.

(j)  This section shall remain in effect only until July 1, 2011, and as of
that date is repealed, unless a later enacted statute, that is enacted before
July 1, 2011, deletes or extends that date.

SEC. 13. Section 41202 is added to the Education Code, to read:
41202. The words and phrases set forth in subdivision (b) of Section 8

of Article XVI of the Constitution of the State of California shall have the
following meanings:

(a)  “Moneys to be applied by the State,” as used in subdivision (b) of
Section 8 of Article XVI of the California Constitution, means appropriations
from the General Fund that are made for allocation to school districts, as
defined, or community college districts. An appropriation that is withheld,
impounded, or made without provisions for its allocation to school districts
or community college districts, shall not be considered to be “moneys to be
applied by the State.”

(b)  “General Fund revenues which may be appropriated pursuant to
Article XIII B,” as used in paragraph (1) of subdivision (b) of Section 8 of
Article XVI, means General Fund revenues that are the proceeds of taxes
as defined by subdivision (c) of Section 8 of Article XIIIB of the California
Constitution, including, for the 1986–87 fiscal year only, any revenues that
are determined to be in excess of the appropriations limit established pursuant
to Article XIIIB for the fiscal year in which they are received. General Fund
revenues for a fiscal year to which paragraph (1) of subdivision (b) is being
applied shall include, in that computation, only General Fund revenues for
that fiscal year that are the proceeds of taxes, as defined in subdivision (c)
of Section 8 of Article XIII B of the California Constitution, and shall not
include prior fiscal year revenues. Commencing with the 1995–96 fiscal
year, and each fiscal year thereafter, “General Fund revenues that are the
proceeds of taxes,” as defined in subdivision (c) of Section 8 of Article
XIII B of the California Constitution, includes any portion of the proceeds
of taxes received from the state sales tax that are transferred to the counties
pursuant to, and only if, legislation is enacted during the 1995–96 fiscal
year the purpose of which is to realign children’s programs. The amount of
the proceeds of taxes shall be computed for any fiscal year in a manner
consistent with the manner in which the amount of the proceeds of taxes
was computed by the Department of Finance for purposes of the Governor’s
Budget for the Budget Act of 1986.

(c)  “General Fund revenues appropriated for school districts,” as used
in paragraph (1) of subdivision (b) of Section 8 of Article XVI of the
California Constitution, means the sum of appropriations made that are for
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allocation to school districts, as defined in Section 41302.5, regardless of
whether those appropriations were made from the General Fund to the
Superintendent, to the Controller, or to any other fund or state agency for
the purpose of allocation to school districts. The full amount of any
appropriation shall be included in the calculation of the percentage required
by paragraph (1) of subdivision (b) of Article XVI, without regard to any
unexpended balance of any appropriation. Any reappropriation of funds
appropriated in any prior year shall not be included in the sum of
appropriations.

(d)  “General Fund revenues appropriated for community college districts,”
as used in paragraph (1) of subdivision (b) of Section 8 of Article XVI of
the California Constitution, means the sum of appropriations made that are
for allocation to community college districts, regardless of whether those
appropriations were made from the General Fund to the Controller, to the
Chancellor of the California Community Colleges, or to any other fund or
state agency for the purpose of allocation to community college districts.
The full amount of any appropriation shall be included in the calculation of
the percentage required by paragraph (1) of subdivision (b) of Article XVI,
without regard to any unexpended balance of any appropriation. Any
reappropriation of funds appropriated in any prior year shall not be included
in the sum of appropriations.

(e)  “Total allocations to school districts and community college districts
from General Fund proceeds of taxes appropriated pursuant to Article
XIII B,” as used in paragraph (2) or (3) of subdivision (b) of Section 8 of
Article XVI of the California Constitution, means the sum of appropriations
made that are for allocation to school districts, as defined in Section 41302.5,
and community college districts, regardless of whether those appropriations
were made from the General Fund to the Controller, to the Superintendent,
to the Chancellor of the California Community Colleges, or to any other
fund or state agency for the purpose of allocation to school districts and
community college districts. The full amount of any appropriation shall be
included in the calculation of the percentage required by paragraph (2) or
(3) of subdivision (b) of Section 8 of Article XVI, without regard to any
unexpended balance of any appropriation. Any reappropriation of funds
appropriated in any prior year shall not be included in the sum of
appropriations.

(f)  “General Fund revenues appropriated for school districts and
community college districts, respectively” and “moneys to be applied by
the state for the support of school districts and community college districts,”
as used in Section 8 of Article XVI of the California Constitution, shall
include funds appropriated for part-day California state preschool programs
under Article 7 (commencing with Section 8235) of Chapter 2 of Part 6 of
Division 1 of Title 1, and the After School Education and Safety Program
established pursuant to Article 22.5 (commencing with Section 8482) of
Chapter 2 of Part 6 of Division 1 of Title 1, and shall not include any of the
following:
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(1)  Any appropriation that is not made for allocation to a school district,
as defined in Section 41302.5, or to a community college district, regardless
of whether the appropriation is made for any purpose that may be considered
to be for the benefit to a school district, as defined in Section 41302.5, or a
community college district. This paragraph shall not be construed to exclude
any funding appropriated for part-day California state preschool programs
under Article 7 (commencing with Section 8235) of Chapter 2 of Part 6 of
Division 1 of Title 1 or the After School Education and Safety Program
established pursuant to Article 22.5 (commencing with Section 8482) of
Chapter 2 of Part 6 of Division 1 of Title 1.

(2)  Any appropriation made to the Teachers’ Retirement Fund or to the
Public Employees’ Retirement Fund except those appropriations for
reimbursable state mandates imposed on or before January 1, 1988.

(3)  Any appropriation made to service any public debt approved by the
voters of this state.

(4)  With the exception of the programs identified in paragraph (1),
commencing with the 2011–12 fiscal year, any funds appropriated for the
Child Care and Development Services Act, pursuant to Chapter 2
(commencing with Section 8200) of Part 6 of Division 1 of Title 1.

(g)  “Allocated local proceeds of taxes,” as used in paragraph (2) or (3)
of subdivision (b) of Section 8 of Article XVI of the California Constitution,
means, for school districts as defined, those local revenues, except revenues
identified pursuant to paragraph (5) of subdivision (h) of Section 42238,
that are used to offset state aid for school districts in calculations performed
pursuant to Sections 2558, 42238, and Chapter 7.2 (commencing with
Section 56836) of Part 30.

(h)  “Allocated local proceeds of taxes,” as used in paragraph (2) or (3)
of subdivision (b) of Section 8 of Article XVI of the California Constitution,
means, for community college districts, those local revenues that are used
to offset state aid for community college districts in calculations performed
pursuant to Section 84700. In no event shall the revenues or receipts derived
from student fees be considered “allocated local proceeds of taxes.”

(i)  For purposes of calculating the 4-percent entitlement pursuant to
subdivision (a) of Section 8.5 of Article XVI of the California Constitution,
“the total amount required pursuant to Section 8(b)” shall mean the General
Fund aid required for schools pursuant to subdivision (b) of Section 8 of
Article XVI of the California Constitution, and shall not include allocated
local proceeds of taxes.

(j)  This section shall become operative on July 1, 2011.
SEC. 14. Section 41202.5 is added to the Education Code, to read:
41202.5. (a)  The finds and declares as follows:
(1)  The Legislature acted to implement Proposition 98 soon after its

passage by defining “total allocations to school districts and community
college districts from General Fund proceeds of taxes” to include the entirety
of programs funded under the Child Care and Development Services Act
(Chapter 2 (commencing with Section 8200) of Part 6 of Division 1 of Title
1).
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(2)  In California Teachers Assn. v. Hayes (1992) 5 Cal.App.4th 1513,
the Court of Appeal permitted the inclusion of child care within the
Proposition 98 minimum funding guarantee but left open the possibility of
excluding particular child care programs that did not directly advance and
support the educational mission of school districts.

(b)  It is the intent of the Legislature to clarify that the part-time state
preschool programs and the After School Education and Safety Program
fall within the Proposition 98 guarantee and to fund other child care programs
less directly associated with school districts from appropriations that do not
count toward the Proposition 98 minimum guarantee.

(c)  Notwithstanding any other provision of law, for purposes of making
the computations required by subdivision (b) of Section 8 of Article XVI
of the California Constitution in the 2011–12 fiscal year and each subsequent
fiscal year, both of the following apply:

(1)  For purposes of paragraph (1) of subdivision (b) of Section 8 of
Article XVI of the California Constitution, the term “General Fund revenues
appropriated for school districts and community college districts,
respectively, in fiscal year 1986–87” does not include General Fund revenues
appropriated for any program within Chapter 2 (commencing with Section
8200) of Part 6 of Division 1 of Title 1, with the exception of the part-day
California state preschool programs set forth in Article 7 (commencing with
Section 8235) and the After School Education and Safety Program in Article
22.5 (commencing with Section 8482). The Director of Finance shall adjust
accordingly “the percentage of General Fund revenues appropriated for
school districts and community college districts, respectively, in fiscal year
1986–87,” for purposes of applying that percentage in the 2011–12 fiscal
year and each subsequent fiscal year in making the calculations required
under paragraph (1) of subdivision (b) of Section 8 of Article XVI of the
California Constitution.

(2)  General Fund revenues appropriated in the 2010–11 fiscal year or
any subsequent fiscal year for any program within Chapter 2 (commencing
with Section 8200) of Part 6 of Division 1 of Title 1, with the exception of
the part-day California state preschool programs set forth in Article 7
(commencing with Section 8235) and the After School Education and Safety
Program in Article 22.5 (commencing with Section 8482), are not included
within the “total allocations to school districts and community college
districts from General Fund proceeds of taxes appropriated pursuant to
Article XIII B” for purposes of paragraph (2) or (3) of subdivision (b) of
Section 8 of Article XVI of the California Constitution.

SEC. 15. Section 41210 is added to the Education Code, to read:
41210. (a)  The revenues transferred pursuant to Section 6015.15 and

6201.15 of the Revenue and Taxation Code are not “General Fund revenues”
as that term is used in Section 8 of Article XVI of the California Constitution.

(b)  This section shall be operative for the 2011–12 fiscal year and
subsequent years so long as one or more ballot measures approved before
November 17, 2012, authorize the determination in subdivision (a) and
provide funding for school districts and community college districts in an
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amount equal to that which would have been provided if the revenues
referenced in subdivision (a) were General Fund revenues for purposes of
Section 8 of Article XVI of the California Constitution.

SEC. 16. Section 41211 is added to the Education Code, to read:
41211. The following shall apply if Section 41210 is rendered inoperative

because the ballot measure or measures described in subdivision (b) of that
section are not approved:

(a)  Before December 17, 2012, the Director of Finance, in consultation
with the Superintendent, shall determine the amount of funding that would
have been provided in the 2011–12 fiscal year to school districts and
community college districts if the revenues described in subdivision (a) of
Section 41210 were General Fund revenues for purposes of Section 8 of
Article XVI of the California Constitution.

(b)  For each of the 2012–13 to 2016–17, inclusive, fiscal years, 17.8
percent of the amount determined in subdivision (a) is appropriated from
the General Fund to the Superintendent and shall be distributed in the
following priority:

(1)  To reduce amounts deferred under Section 14041.6.
(2)  To repay obligations to school districts and county offices of education

under Section 6 of Article XIII B of the California Constitution.
(3)  To use for other one-time purposes as provided by statute enacted

after the effective date of this section.
(c)  For each of the 2012–13 to 2016–17, inclusive, fiscal years, 2.2

percent of the amount determined in subdivision (a) is appropriated from
the General Fund to the Chancellor of the California Community Colleges
and shall be distributed in the following priority:

(1)  To reduce amounts deferred under Section 84321.6.
(2)  To repay obligations to community college districts under Section 6

of Article XIII B of the California Constitution.
(3)  To use for other one-time purposes as provided by statute enacted

after the effective date of this section.
(d)  For the 2011–12 fiscal year and subsequent fiscal years, the

computations required by Section 8 of Article XVI of the California
Constitution shall include the amount determined in subdivision (a).

SEC. 17. Section 42127 of the Education Code is amended to read:
42127. (a)  On or before July 1 of each year, the governing board of

each school district shall accomplish the following:
(1)  Hold a public hearing on the budget to be adopted for the subsequent

fiscal year. The budget to be adopted shall be prepared in accordance with
Section 42126. The agenda for that hearing shall be posted at least 72 hours
prior to the public hearing and shall include the location where the budget
will be available for public inspection.

(A)  For the 2011–12 fiscal year, notwithstanding any of the standards
and criteria adopted by the state board pursuant to Section 33127, each
school district budget shall project the same level of revenue per unit of
average daily attendance as it received in the 2010–11 fiscal year and shall
maintain staffing and program levels commensurate with that level.
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(B)  For the 2011–12 fiscal year, the school district shall not be required
to demonstrate that it is able to meet its financial obligations for the two
subsequent fiscal years.

(2)  Adopt a budget. Not later than five days after that adoption or by July
1, whichever occurs first, the governing board shall file that budget with
the county superintendent of schools. That budget and supporting data shall
be maintained and made available for public review. If the governing board
of the district does not want all or a portion of the property tax requirement
levied for the purpose of making payments for the interest and redemption
charges on indebtedness as described in paragraph (1) or (2) of subdivision
(b) of Section 1 of Article XIIIA of the California Constitution, the budget
shall include a statement of the amount or portion for which a levy shall not
be made.

(b)  The county superintendent of schools may accept changes in any
statement included in the budget, pursuant to subdivision (a), of the amount
or portion for which a property tax levy shall not be made. The county
superintendent or the county auditor shall compute the actual amounts to
be levied on the property tax rolls of the district for purposes that exceed
apportionments to the district pursuant to Chapter 6 (commencing with
Section 95) of Part 0.5 of Division 1 of the Revenue and Taxation Code.
Each school district shall provide all data needed by the county
superintendent or the county auditor to compute the amounts. On or before
August 15, the county superintendent shall transmit the amounts computed
to the county auditor who shall compute the tax rates necessary to produce
the amounts. On or before September 1, the county auditor shall submit the
rate computed to the board of supervisors for adoption.

(c)  The county superintendent of schools shall do all of the following:
(1)  Examine the adopted budget to determine whether it complies with

the standards and criteria adopted by the state board pursuant to Section
33127 for application to final local educational agency budgets. The county
superintendent shall identify, if necessary, any technical corrections that
are required to be made to bring the budget into compliance with those
standards and criteria.

(2)  Determine whether the adopted budget will allow the district to meet
its financial obligations during the fiscal year and is consistent with a
financial plan that will enable the district to satisfy its multiyear financial
commitments. In addition to his or her own analysis of the budget of each
school district, the county superintendent of schools shall review and
consider studies, reports, evaluations, or audits of the school district that
were commissioned by the district, the county superintendent, the
Superintendent, and state control agencies and that contain evidence that
the school district is showing fiscal distress under the standards and criteria
adopted in Section 33127 or that contain a finding by an external reviewer
that more than three of the 15 most common predictors of a school district
needing intervention, as determined by the County Office Fiscal Crisis and
Management Assistance Team, are present. The county superintendent of
schools shall either conditionally approve or disapprove a budget that does
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not provide adequate assurance that the district will meet its current and
future obligations and resolve any problems identified in studies, reports,
evaluations, or audits described in this paragraph.

(d)  On or before August 15, the county superintendent of schools shall
approve, conditionally approve, or disapprove the adopted budget for each
school district. If a school district does not submit a budget to the county
superintendent of schools, the county superintendent of schools shall, at
district expense, develop a budget for that school district by September 15
and transmit that budget to the governing board of the school district. The
budget prepared by the county superintendent of schools shall be deemed
adopted, unless the county superintendent of schools approves any
modifications made by the governing board of the school district. The
approved budget shall be used as a guide for the district’s priorities. The
Superintendent shall review and certify the budget approved by the county.
If, pursuant to the review conducted pursuant to subdivision (c), the county
superintendent of schools determines that the adopted budget for a school
district does not satisfy paragraph (1) or (2) of that subdivision, he or she
shall conditionally approve or disapprove the budget and, not later than
August 15, transmit to the governing board of the school district, in writing,
his or her recommendations regarding revision of the budget and the reasons
for those recommendations, including, but not limited to, the amounts of
any budget adjustments needed before he or she can conditionally approve
that budget. The county superintendent of schools may assign a fiscal adviser
to assist the district to develop a budget in compliance with those revisions.
In addition, the county superintendent of schools may appoint a committee
to examine and comment on the superintendent’s review and
recommendations, subject to the requirement that the committee report its
findings to the superintendent no later than August 20. For the 2011–12
fiscal year, notwithstanding any of the standards and criteria adopted by the
state board pursuant to Section 33127, the county superintendent, as a
condition on approval of a school district budget, shall not require a school
district to project a lower level of revenue per unit of average daily
attendance than it received in the 2010–11 fiscal year nor require the school
district to demonstrate that it is able to meet its financial obligations for the
two subsequent fiscal years.

(e)  On or before September 8, the governing board of the school district
shall revise the adopted budget to reflect changes in projected income or
expenditures subsequent to July 1, and to include any response to the
recommendations of the county superintendent of schools, shall adopt the
revised budget, and shall file the revised budget with the county
superintendent of schools. Prior to revising the budget, the governing board
shall hold a public hearing regarding the proposed revisions, to be conducted
in accordance with Section 42103. In addition, if the adopted budget is
disapproved pursuant to subdivision (d), the governing board and the county
superintendent of schools shall review the disapproval and the
recommendations of the county superintendent of schools regarding revision
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of the budget at the public hearing. The revised budget and supporting data
shall be maintained and made available for public review.

(1)  For the 2011–12 fiscal year, notwithstanding any of the standards
and criteria adopted by the state board pursuant to Section 33127, each
school district budget shall project the same level of revenue per unit of
average daily attendance as it received in the 2010–11 fiscal year and shall
maintain staffing and program levels commensurate with that level.

(2)  For the 2011–12 fiscal year, the school district shall not be required
to demonstrate that it is able to meet its financial obligations for the two
subsequent fiscal years.

(f)  On or before September 22, the county superintendent of schools shall
provide a list to the Superintendent identifying all school districts for which
budgets may be disapproved.

(g)  The county superintendent of schools shall examine the revised budget
to determine whether it (1) complies with the standards and criteria adopted
by the state board pursuant to Section 33127 for application to final local
educational agency budgets, (2) allows the district to meet its financial
obligations during the fiscal year, (3) satisfies all conditions established by
the county superintendent of schools in the case of a conditionally approved
budget, and (4) is consistent with a financial plan that will enable the district
to satisfy its multiyear financial commitments, and, not later than October
8, shall approve or disapprove the revised budget. If the county
superintendent of schools disapproves the budget, he or she shall call for
the formation of a budget review committee pursuant to Section 42127.1,
unless the governing board of the school district and the county
superintendent of schools agree to waive the requirement that a budget
review committee be formed and the department approves the waiver after
determining that a budget review committee is not necessary. Upon the
grant of a waiver, the county superintendent immediately has the authority
and responsibility provided in Section 42127.3. Upon approving a waiver
of the budget review committee, the department shall ensure that a balanced
budget is adopted for the school district by November 30. If no budget is
adopted by November 30, the Superintendent may adopt a budget for the
school district. The Superintendent shall report to the Legislature and the
Director of Finance by December 10 if any district, including a district that
has received a waiver of the budget review committee process, does not
have an adopted budget by November 30. This report shall include the
reasons why a budget has not been adopted by the deadline, the steps being
taken to finalize budget adoption, the date the adopted budget is anticipated,
and whether the Superintendent has or will exercise his or her authority to
adopt a budget for the school district. For the 2011–12 fiscal year,
notwithstanding any of the standards and criteria adopted by the state board
pursuant to Section 33127, the county superintendent, as a condition on
approval of a school district budget, shall not require a school district to
project a lower level of revenue per unit of average daily attendance than
it received in the 2010–11 fiscal year nor require the school district to
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demonstrate that it is able to meet its financial obligations for the two
subsequent fiscal years.

(h)  Not later than October 8, the county superintendent of schools shall
submit a report to the Superintendent identifying all school districts for
which budgets have been disapproved or budget review committees waived.
The report shall include a copy of the written response transmitted to each
of those districts pursuant to subdivision (d).

(i)  Notwithstanding any other provision of this section, the budget review
for a school district shall be governed by paragraphs (1), (2), and (3) of this
subdivision, rather than by subdivisions (e) and (g), if the governing board
of the school district so elects and notifies the county superintendent in
writing of that decision, not later than October 31 of the immediately
preceding calendar year. On or before July 1, the governing board of a school
district for which the budget review is governed by this subdivision, rather
than by subdivisions (e) and (g), shall conduct a public hearing regarding
its proposed budget in accordance with Section 42103.

(1)  If the adopted budget of a school district is disapproved pursuant to
subdivision (d), on or before September 8, the governing board of the school
district, in conjunction with the county superintendent of schools, shall
review the superintendent’s recommendations at a regular meeting of the
governing board and respond to those recommendations. The response shall
include any revisions to the adopted budget and other proposed actions to
be taken, if any, as a result of those recommendations.

(2)  On or before September 22, the county superintendent of schools will
provide a list to the Superintendent identifying all school districts for which
a budget may be tentatively disapproved.

(3)  Not later than October 8, after receiving the response required under
paragraph (1), the county superintendent of schools shall review that response
and either approve or disapprove the budget. If the county superintendent
of schools disapproves the budget, he or she shall call for the formation of
a budget review committee pursuant to Section 42127.1, unless the governing
board of the school district and the county superintendent of schools agree
to waive the requirement that a budget review committee be formed and
the department approves the waiver after determining that a budget review
committee is not necessary. Upon the grant of a waiver, the county
superintendent has the authority and responsibility provided to a budget
review committee in Section 42127.3. Upon approving a waiver of the
budget review committee, the department shall ensure that a balanced budget
is adopted for the school district by November 30. The Superintendent shall
report to the Legislature and the Director of Finance by December 10 if any
district, including a district that has received a waiver of the budget review
committee process, does not have an adopted budget by November 30. This
report shall include the reasons why a budget has not been adopted by the
deadline, the steps being taken to finalize budget adoption, and the date the
adopted budget is anticipated. For the 2011–12 fiscal year, notwithstanding
any of the standards and criteria adopted by the state board pursuant to
Section 33127, the county superintendent, as a condition on approval of a
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school district budget, shall not require a school district to project a lower
level of revenue per unit of average daily attendance than it received in the
2010–11 fiscal year nor require the school district to demonstrate that it is
able to meet its financial obligations for the two subsequent fiscal years.

(4)  Not later than 45 days after the Governor signs the annual Budget
Act, the school district shall make available for public review any revisions
in revenues and expenditures that it has made to its budget to reflect the
funding made available by that Budget Act.

(j)  Any school district for which the county board of education serves
as the governing board is not subject to subdivisions (c) to (h), inclusive,
but is governed instead by the budget procedures set forth in Section 1622.

SEC. 18. Section 42238.146 of the Education Code is amended to read:
42238.146. (a)  (1)  For the 2003–04 fiscal year, the revenue limit for

each school district determined pursuant to this article shall be reduced by
a 1.198 percent deficit factor.

(2)  For the 2004–05 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 0.323 percent deficit
factor.

(3)  For the 2003–04 and 2004–05 fiscal years, the revenue limit for each
school district determined pursuant to this article shall be further reduced
by a 1.826 percent deficit factor.

(4)  For the 2005–06 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 0.892 percent deficit
factor.

(5)  For the 2008–09 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 7.844 percent deficit
factor.

(6)  For the 2009–10 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 18.355 percent
deficit factor.

(7)  For the 2010–11 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 17.963 percent
deficit factor.

(8)  For the 2011–12 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 19.754 percent
deficit factor.

(b)  In computing the revenue limit for each school district for the 2006–07
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2003–04, 2004–05, and 2005–06 fiscal years without being reduced by the
deficit factors specified in subdivision (a).

(c)  In computing the revenue limit for each school district for the 2010–11
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2009–10 fiscal year without being reduced by the deficit factors specified
in subdivision (a).
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(d)  In computing the revenue limit for each school district for the 2011–12
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2010–11 fiscal year without being reduced by the deficit factors specified
in subdivision (a).

(e)  In computing the revenue limit for each school district for the 2012–13
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2011–12 fiscal year without being reduced by the deficit factors specified
in subdivision (a).

SEC. 19. Section 42251 is added to the Education Code, to read:
42251. (a)  The Superintendent shall make the following calculations

for the 2011–12 fiscal year:
(1)  Determine the amount of funds that will be restricted after the

Superintendent makes the deduction pursuant to Section 52335.3 for each
county office of education pursuant to subdivision (e) of Section 2558 as
of June 30, 2012.

(2)  Divide fifty million dollars ($50,000,000) by the statewide sum of
the amounts determined pursuant to paragraph (1). If the fraction is greater
than one it shall be deemed to be one.

(3)  Multiply the fraction determined pursuant to paragraph (2) by the
amount determined pursuant to paragraph (1) for each county office of
education.

(b)  The auditor-controller of each county shall distribute the amounts
determined in paragraph (3) of subdivision (a)

to the Supplemental Revenue Augmentation Fund created within the
county pursuant to Section 100.06 of the Revenue and Taxation Code. The
aggregate amount of transfers required by this subdivision shall be made in
two equal shares, with the first share being transferred no later than January
15, 2012, and the second share being transferred after that date but no later
than May 1, 2012.

(c)  The moneys transferred to the Supplemental Revenue Augmentation
Fund in the 2011–12 fiscal year shall be transferred by the county office of
education to the Controller, in amounts and for those purposes as directed
by the Director of Finance, exclusively to reimburse the state for the costs
of providing trial court services and costs until those moneys are exhausted.

SEC. 20. Section 42606 of the Education Code is repealed.
SEC. 21. Section 42606 is added to the Education Code, to read:
42606. (a)  To the extent funds are provided, for the 2010–11 to the

2014–15 fiscal years, inclusive, the Superintendent shall allocate a
supplemental categorical block grant to a charter school that began operation
during or after the 2008–09 fiscal year. These supplemental categorical
block grant funds may be used for any educational purpose. Commencing
in the 2011–12 fiscal year, a locally or direct funded charter school that
converted from a preexisting school between the 2008–09 and 2014–15
fiscal years, inclusive, is not eligible for funding specified in this section.
A charter school that receives funding pursuant to this subdivision shall not
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receive additional funding for programs specified in paragraph (2) of
subdivision (a) of Section 42605, with the exception of the program funded
pursuant to Item 6110-211-0001 of Section 2.00 of the annual Budget Act.

(b)  (1) For the 2010–11 fiscal year, the supplemental categorical block
grant shall equal one hundred twenty-seven dollars ($127) per unit of charter
school average daily attendance as determined at the 2010–11 second
principal apportionment for charter schools commencing operations during
or after the 2008–09 fiscal year. A locally funded charter school that
converted from a preexisting school during or after the 2008-09 fiscal year
is not eligible for funding specified in this section.

(2)  For the 2011–12 to the 2014–15 fiscal years, inclusive, the
supplemental categorical block grant shall equal one hundred twenty-seven
dollars ($127) per unit of charter school average daily attendance as
determined at the current year second principal apportionment for charter
schools commencing operations during or after the 2008–09 fiscal year. In
lieu of this supplemental grant, a school district shall provide new conversion
charter schools that commenced operations within the district during or after
the 2008–09 fiscal year, one hundred twenty-seven dollars ($127) per unit
of charter school average daily attendance as determined at the current year
second principal apportionment. This paragraph does not preclude a school
district and a new conversion charter school from negotiating an alternative
funding rate. Absent agreement from both parties on an alternative rate, the
school district shall be obligated to provide funding at the one hundred
twenty-seven dollars ($127) per average daily attendance rate.

SEC. 22. Section 44955.5 of the Education Code is amended to read:
44955.5. (a)  During the time period between five days after the

enactment of the Budget Act and August 15 of the fiscal year to which that
Budget Act applies, if the governing board of a school district determines
that its total revenue limit per unit of average daily attendance for the fiscal
year of that Budget Act has not increased by at least 2 percent, and if in the
opinion of the governing board it is therefore necessary to decrease the
number of permanent employees in the district, the governing board may
terminate the services of any permanent or probationary certificated
employees of the district, including employees holding a position that
requires an administrative or supervisory credential. The termination shall
be pursuant to Sections 44951 and 44955 but, notwithstanding anything to
the contrary in Sections 44951 and 44955, in accordance with a schedule
of notice and hearing adopted by the governing board.

(b)  This section is inoperative from July 1, 2002, to July 1, 2003,
inclusive, and from July 1, 2011, to July 1, 2012, inclusive.

SEC. 23. Section 46201.3 is added to the Education Code, to read:
46201.3. (a)  For the 2011–12 school year, the minimum number of

instructional days and minutes school districts, county offices of education,
and charter schools are required to offer as set forth in Sections 41420,
46200, 46200.5, 46201, 46201.5, 46202, and 47612.5 shall be reduced by
up to seven days.
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(b)  Implementation of the reduction in the number of instructional days
offered by a school district, county office of education, and charter school
that is subject to collective bargaining pursuant to Chapter 10.7 (commencing
with Section 3540) of Division 4 of Title 1 of the Government Code shall
be achieved through the bargaining process, provided that the agreement
has been completed and reductions implemented no later than June 30, 2012.

(c)  The revenue limit for each school district, county office of education,
and charter school determined pursuant to Article 3 (commencing with
Section 2550) of Chapter 12 of Part 2 of Division 1 of Title 1, Article 2
(commencing with Section 42238) of Chapter 7 of Part 24 of Division 3,
and Article 2 (commencing with Section 47633) of Chapter 6 of Part 26.8
of Division 4 shall be reduced by the product of 4 percent and the fraction
determined pursuant to paragraph (2).

(1)  Subtract the revenue forecast determined pursuant to subdivision (a)
of Section 3.94 of the Budget Act of 2011 from eighty-six billion four
hundred fifty-two million five hundred thousand dollars ($86,452,500,000).

(2)  Divide the lesser of two billion dollars ($2,000,000,000) or the amount
calculated in paragraph (1) by two billion dollars ($2,000,000,000).

(d)  This section does not affect the number of instructional days or
instructional minutes that may be reduced pursuant to Section 46201.2.

(e)  The revenue limit reductions authorized by this section, when
combined with the reductions applied under subdivision (c) of Section 3.94
of the Budget Act of 2011, may not be applied so as to reduce school funding
below the requirements of Section 8 of Article XVI of the California
Constitution based on the applicable revenues estimated by the Department
of Finance pursuant to Section 3.94 of the Budget Act of 2011.

(f)  This section shall be operative on February 1, 2012, only for the
2011–12 school year and only if subdivision (c) of Section 3.94 of the
Budget Act of 2011 is operative.

SEC. 24. Section 56139 of the Education Code is amended to read:
56139. (a)  The Superintendent is responsible for monitoring local

educational agencies to ensure compliance with the requirement to provide
mental health services to individuals with exceptional needs pursuant to
Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of
the Government Code and to ensure that funds provided for this purpose
are appropriately utilized.

(b)  The Superintendent shall submit a report to the Legislature by April
1, 2005, that includes all of the following:

(1)  A description of the data that is currently collected by the department
related to pupils served and services provided pursuant to Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the Government
Code.

(2)  A description of the existing monitoring processes used by the
department to ensure that local educational agencies are complying with
Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of
the Government Code, including the monitoring performed to ensure the
appropriate use of funds for programs identified in Section 64000.
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(3)  Recommendations on the manner in which to strengthen and improve
monitoring by the department of the compliance by a local educational
agency with the requirements of Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code, on the manner in
which to strengthen and improve collaboration and coordination with the
State Department of Mental Health in monitoring and data collection
activities, and on the additional data needed related to Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the Government
Code.

(c)  The Superintendent shall collaborate with the Director of Mental
Health in preparing the report required pursuant to subdivision (b) and shall
convene at least one meeting of appropriate stakeholders and organizations,
including a representative from the State Department of Mental Health and
mental health directors, to obtain input on existing data collection and
monitoring processes, and on ways to strengthen and improve the data
collected and monitoring performed.

(d)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 25. Section 56325 of the Education Code is amended to read:
56325. (a)  (1)  As required by subclause (I) of clause (i) of subparagraph

(C) of paragraph (2) of subsection (d) of Section 1414 of Title 20 of the
United States Code, the following shall apply to special education programs
for individuals with exceptional needs who transfer from district to district
within the state. In the case of an individual with exceptional needs who
has an individualized education program and transfers into a district from
a district not operating programs under the same local plan in which he or
she was last enrolled in a special education program within the same
academic year, the local educational agency shall provide the pupil with a
free appropriate public education, including services comparable to those
described in the previously approved individualized education program, in
consultation with the parents, for a period not to exceed 30 days, by which
time the local educational agency shall adopt the previously approved
individualized education program or shall develop, adopt, and implement
a new individualized education program that is consistent with federal and
state law.

(2)  In the case of an individual with exceptional needs who has an
individualized education program and transfers into a district from a district
operating programs under the same special education local plan area of the
district in which he or she was last enrolled in a special education program
within the same academic year, the new district shall continue, without
delay, to provide services comparable to those described in the existing
approved individualized education program, unless the parent and the local
educational agency agree to develop, adopt, and implement a new
individualized education program that is consistent with federal and state
law.
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(3)  As required by subclause (II) of clause (i) of subparagraph (C) of
paragraph (2) of subsection (d) of Section 1414 of Title 20 of the United
States Code, the following shall apply to special education programs for
individuals with exceptional needs who transfer from an educational agency
located outside the State of California to a district within California. In the
case of an individual with exceptional needs who transfers from district to
district within the same academic year, the local educational agency shall
provide the pupil with a free appropriate public education, including services
comparable to those described in the previously approved individualized
education program, in consultation with the parents, until the local
educational agency conducts an assessment pursuant to paragraph (1) of
subsection (a) of Section 1414 of Title 20 of the United States Code, if
determined to be necessary by the local educational agency, and develops
a new individualized education program, if appropriate, that is consistent
with federal and state law.

(b)  (1)  To facilitate the transition for an individual with exceptional
needs described in subdivision (a), the new school in which the individual
with exceptional needs enrolls shall take reasonable steps to promptly obtain
the pupil’s records, including the individualized education program and
supporting documents and any other records relating to the provision of
special education and related services to the pupil, from the previous school
in which the pupil was enrolled, pursuant to paragraph (2) of subsection (a)
of Section 99.31 of Title 34 of the Code of Federal Regulations.

(2)  The previous school in which the individual with exceptional needs
was enrolled shall take reasonable steps to promptly respond to the request
from the new school.

(c)  If whenever a pupil described in subdivision (a) was placed and
residing in a residential nonpublic, nonsectarian school, prior to transferring
to a district in another special education local plan area, and this placement
is not eligible for funding pursuant to Section 56836.16, the special education
local plan area that contains the district that made the residential nonpublic,
nonsectarian school placement is responsible for the funding of the
placement, including related services, for the remainder of the school year.
An extended year session is included in the school year in which the session
ends.

SEC. 26. Section 56331 of the Education Code is amended to read:
56331. (a)  A pupil who is suspected of needing mental health services

may be referred to a community mental health service in accordance with
Section 7576 of the Government Code.

(b)  Prior to referring a pupil to a county mental health agency for services,
the local educational agency shall follow the procedures set forth in Section
56320 and conduct an assessment in accordance with Sections 300.301 to
300.306, inclusive, of Title 34 of the Code of Federal Regulations. If an
individual with exceptional needs is identified as potentially requiring mental
health services, the local educational agency shall request the participation
of the county mental health agency in the individualized education program.
A local educational agency shall provide any specially designed instruction
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required by an individualized education program, including related services
such as counseling services, parent counseling and training, psychological
services, or social work services in schools as defined in Section 300.34 of
Title 34 of the Code of Federal Regulations. If the individualized education
program of an individual with exceptional needs includes a functional
behavioral assessment and behavior intervention plan, in accordance with
Section 300.530 of Title 34 of the Code of Federal Regulations, the local
educational agency shall provide documentation upon referral to a county
mental health agency. Local educational agencies shall provide related
services, by qualified personnel, unless the individualized education program
team designates a more appropriate agency for the provision of services.
Local educational agencies and community mental health services shall
work collaboratively to ensure that assessments performed prior to referral
are as useful as possible to the community mental health service agency in
determining the need for mental health services and the level of services
needed.

(c)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 27. Section 60422.3 of the Education Code is amended and
renumbered to read:

60049. (a)  Notwithstanding subdivision (i) of Section 60200, Section
60422, or any other provision of law, for the 2008–09 to the 2014–15 fiscal
years, inclusive, the governing board of a school district is not required to
provide pupils with instructional materials by a specified period of time
following adoption of those materials by the state board.

(b)  Notwithstanding subdivision (a), this section does not relieve school
districts of their obligations to provide every pupil with textbooks or
instructional materials, as provided in Section 1240.3.

(c)  This section does not relieve school districts of the obligation to hold
a public hearing or hearings pursuant to subparagraphs (A) and (B) of
paragraph (1) of subdivision (a) of Section 60119.

(d)  This section shall become inoperative on July 1, 2015, and, as of
January 1, 2016, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2016, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 28. Section 69432.7 of the Education Code is amended to read:
69432.7. As used in this chapter, the following terms have the following

meanings:
(a)  An “academic year” is July 1 to June 30, inclusive. The starting date

of a session shall determine the academic year in which it is included.
(b)  “Access costs” means living expenses and expenses for transportation,

supplies, and books.
(c)  “Award year” means one academic year, or the equivalent, of

attendance at a qualifying institution.
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(d)  “College grade point average” and “community college grade point
average” mean a grade point average calculated on the basis of all college
work completed, except for nontransferable units and courses not counted
in the computation for admission to a California public institution of higher
education that grants a baccalaureate degree.

(e)  “Commission” means the Student Aid Commission.
(f)  “Enrollment status” means part- or full-time status.
(1)  “Part time,” for purposes of Cal Grant eligibility, means 6 to 11

semester units, inclusive, or the equivalent.
(2)  “Full time,” for purposes of Cal Grant eligibility, means 12 or more

semester units or the equivalent.
(g)  “Expected family contribution,” with respect to an applicant, shall

be determined using the federal methodology pursuant to subdivision (a)
of Section 69506 (as established by Title IV of the federal Higher Education
Act of 1965, as amended (20 U.S.C. Sec. 1070 et seq.)) and applicable rules
and regulations adopted by the commission.

(h)  “High school grade point average” means a grade point average
calculated on a 4.0 scale, using all academic coursework, for the sophomore
year, the summer following the sophomore year, the junior year, and the
summer following the junior year, excluding physical education, reserve
officer training corps (ROTC), and remedial courses, and computed pursuant
to regulations of the commission. However, for high school graduates who
apply after their senior year, “high school grade point average” includes
senior year coursework.

(i)  “Instructional program of not less than one academic year” means a
program of study that results in the award of an associate or baccalaureate
degree or certificate requiring at least 24 semester units or the equivalent,
or that results in eligibility for transfer from a community college to a
baccalaureate degree program.

(j)  “Instructional program of not less than two academic years” means
a program of study that results in the award of an associate or baccalaureate
degree requiring at least 48 semester units or the equivalent, or that results
in eligibility for transfer from a community college to a baccalaureate degree
program.

(k)  “Maximum household income and asset levels” means the applicable
household income and household asset levels for participants, including
new applicants and renewing recipients, in the Cal Grant Program, as defined
and adopted in regulations by the commission for the 2001–02 academic
year, which shall be set pursuant to the following income and asset ceiling
amounts:

CAL GRANT PROGRAM INCOME CEILINGS

Cal Grant B
Cal Grant A,

C, and T
Dependent and Independent students with dependents*
Family Size
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$40,700     $74,100           Six or more
$37,700     $68,700           Five
$33,700     $64,100           Four
$30,300     $59,000           Three
$26,900     $57,600           Two

Independent
$23,500     $23,500           Single, no dependents
$26,900     $26,900           Married

*Applies to independent students with dependents other than a
spouse.

CAL GRANT PROGRAM ASSET CEILINGS

Cal Grant B
Cal Grant A,

C, and T

$49,600     $49,600     Dependent**
$23,600     $23,600     Independent

**Applies to independent students with dependents other than a
spouse.

  
The commission shall annually adjust the maximum household income

and asset levels based on the percentage change in the cost of living within
the meaning of paragraph (1) of subdivision (e) of Section 8 of Article XIIIB
of the California Constitution. The maximum household income and asset
levels applicable to a renewing recipient shall be the greater of the adjusted
maximum household income and asset levels or the maximum household
income and asset levels at the time of the renewing recipient’s initial Cal
Grant award. For a recipient who was initially awarded a Cal Grant for an
academic year before the 2011–12 academic year, the maximum household
income and asset levels shall be the greater of the adjusted maximum
household income and asset levels or the 2010–11 academic year maximum
household income and asset levels. An applicant or renewal recipient who
qualifies to be considered under the simplified needs test established by
federal law for student assistance shall be presumed to meet the asset level
test under this section. Prior to disbursing any Cal Grant funds, a qualifying
institution shall be obligated, under the terms of its institutional participation
agreement with the commission, to resolve any conflicts that may exist in
the data the institution possesses relating to that individual.

(l)  (1)  “Qualifying institution” means an institution that complies with
paragraphs (2) and (3) and is any of the following:
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(A)  A California private or independent postsecondary educational
institution that participates in the Pell Grant Program and in at least two of
the following federal campus-based student aid programs:

(i)  Federal Work-Study.
(ii)  Perkins Loan Program.
(iii)  Supplemental Educational Opportunity Grant Program.
(B)  A nonprofit institution headquartered and operating in California

that certifies to the commission that 10 percent of the institution’s operating
budget, as demonstrated in an audited financial statement, is expended for
purposes of institutionally funded student financial aid in the form of grants,
that demonstrates to the commission that it has the administrative capacity
to administer the funds, that is accredited by the Western Association of
Schools and Colleges, and that meets any other state-required criteria adopted
by regulation by the commission in consultation with the Department of
Finance. A regionally accredited institution that was deemed qualified by
the commission to participate in the Cal Grant Program for the 2000–01
academic year shall retain its eligibility as long as it maintains its existing
accreditation status.

(C)  A California public postsecondary educational institution.
(2)  (A)  The institution shall provide information on where to access

California license examination passage rates for the most recent available
year from graduates of its undergraduate programs leading to employment
for which passage of a California licensing examination is required, if that
data is electronically available through the Internet Web site of a California
licensing or regulatory agency. For purposes of this paragraph, “provide”
may exclusively include placement of an Internet Web site address labeled
as an access point for the data on the passage rates of recent program
graduates on the Internet Web site where enrollment information is also
located, on an Internet Web site that provides centralized admissions
information for postsecondary educational systems with multiple campuses,
or on applications for enrollment or other program information distributed
to prospective students.

(B)  The institution shall be responsible for certifying to the commission
compliance with the requirements of subparagraph (A).

(3)  (A)  The commission shall certify by October 1 of each year the
institution’s latest three-year cohort default rate as most recently reported
by the United States Department of Education.

(B)  For purposes of the 2011–12 academic year, an otherwise qualifying
institution with a 2008 trial three-year cohort default rate reported by the
United States Department of Education as of February 28, 2011, that is
equal to or greater than 24.6 percent shall be ineligible for initial and renewal
Cal Grant awards at the institution, except as provided in subparagraph (F).

(C)  For purposes of the 2012–13 academic year, and every academic
year thereafter, an otherwise qualifying institution with a three-year cohort
default rate that is equal to or greater than 30 percent, as certified by the
commission on October 1, 2011, and every year thereafter, shall be ineligible
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for initial and renewal Cal Grant awards at the institution, except as provided
in subparagraph (F).

(D)  (i)  An otherwise qualifying institution that becomes ineligible under
this paragraph for initial and renewal Cal Grant awards may regain its
eligibility for the academic year following an academic year in which it
satisfies the requirements established in subparagraph (B) or (C), as
applicable.

(ii)  If the United States Department of Education corrects or revises an
institution’s three-year cohort default rate that originally failed to satisfy
the requirements established in subparagraph (B) or (C), as applicable, and
the correction or revision results in the institution’s three-year cohort default
rate satisfying those requirements, that institution shall immediately regain
its eligibility for the academic year to which the corrected or revised
three-year cohort default rate would have been applied.

(E)  An otherwise qualifying institution for which no three-year cohort
default rate has been reported by the United States Department of Education
shall be provisionally eligible to participate in the Cal Grant Program until
a three-year cohort default rate has been reported for the institution by the
United States Department of Education.

(F)  An institution that is ineligible for initial and renewal Cal Grant
awards at the institution under subparagraph (B) or (C) shall be eligible for
renewal Cal Grant awards for recipients who were enrolled in the ineligible
institution during the academic year before the academic year for which the
institution is ineligible and who choose to renew their Cal Grant awards to
attend the ineligible institution. Cal Grant awards subject to this subparagraph
shall be reduced as follows:

(i)  The maximum Cal Grant A and B awards specified in the annual
Budget Act shall be reduced by 20 percent.

(ii)  The reductions specified in this subparagraph shall not impact access
costs as specified in subdivision (b) of Section 69435.

(G)  Notwithstanding any other law, the requirements of this paragraph
shall not apply to institutions with 40 percent or less of undergraduate
students borrowing federal student loans, using information reported to the
United States Department of Education for the academic year two years
prior to the year in which the commission is certifying the three-year cohort
default rate pursuant to subparagraph (A).

(H)  By January 1, 2013, the Legislative Analyst shall submit to the
Legislature a report on the implementation of this paragraph. The report
shall be prepared in consultation with the commission, and shall include
policy recommendations for appropriate measures of default risk and other
direct or indirect measures of quality or effectiveness in educational
institutions participating in the Cal Grant Program, and appropriate scores
for those measures. It is the intent of the Legislature that appropriate policy
and fiscal committees review the requirements of this paragraph and consider
changes thereto.

(m)  “Satisfactory academic progress” means those criteria required by
applicable federal standards published in Title 34 of the Code of Federal
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Regulations. The commission may adopt regulations defining “satisfactory
academic progress” in a manner that is consistent with those federal
standards.

SEC. 29. Section 76300 of the Education Code is amended to read:
76300. (a)  The governing board of each community college district

shall charge each student a fee pursuant to this section.
(b)  (1)  The fee prescribed by this section shall be thirty-six dollars ($36)

per unit per semester, effective with the fall term of the 2011–12 academic
year.

(2)  The board of governors shall proportionately adjust the amount of
the fee for term lengths based upon a quarter system, and also shall
proportionately adjust the amount of the fee for summer sessions,
intersessions, and other short-term courses. In making these adjustments,
the board of governors may round the per unit fee and the per term or per
session fee to the nearest dollar.

(c)  For the purposes of computing apportionments to community college
districts pursuant to Section 84750.5, the board of governors shall subtract,
from the total revenue owed to each district, 98 percent of the revenues
received by districts from charging a fee pursuant to this section.

(d)  The board of governors shall reduce apportionments by up to 10
percent to any district that does not collect the fees prescribed by this section.

(e)  The fee requirement does not apply to any of the following:
(1)  Students enrolled in the noncredit courses designated by Section

84757.
(2)  California State University or University of California students

enrolled in remedial classes provided by a community college district on a
campus of the University of California or a campus of the California State
University, for whom the district claims an attendance apportionment
pursuant to an agreement between the district and the California State
University or the University of California.

(3)  Students enrolled in credit contract education courses pursuant to
Section 78021, if the entire cost of the course, including administrative
costs, is paid by the public or private agency, corporation, or association
with which the district is contracting and if these students are not included
in the calculation of the full-time equivalent students (FTES) of that district.

(f)  The governing board of a community college district may exempt
special part-time students admitted pursuant to Section 76001 from the fee
requirement.

(g)  (1)  The fee requirements of this section shall be waived for any
student who, at the time of enrollment, is a recipient of benefits under the
Temporary Assistance to Needy Families program, the Supplemental
Security Income/State Supplementary Program, or a general assistance
program or has demonstrated financial need in accordance with the
methodology set forth in federal law or regulation for determining the
expected family contribution of students seeking financial aid.

(2)  The governing board of a community college district also shall waive
the fee requirements of this section for any student who demonstrates
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eligibility according to income standards established by regulations of the
board of governors.

(3)  Paragraphs (1) and (2) may be applied to a student enrolled in the
2005–06 academic year if the student is exempted from nonresident tuition
under paragraph (3) of subdivision (a) of Section 76140.

(h)  The fee requirements of this section shall be waived for any student
who, at the time of enrollment, is a dependent, or surviving spouse who has
not remarried, of any member of the California National Guard who, in the
line of duty and while in the active service of the state, was killed, died of
a disability resulting from an event that occurred while in the active service
of the state, or is permanently disabled as a result of an event that occurred
while in the active service of the state. “Active service of the state,” for the
purposes of this subdivision, refers to a member of the California National
Guard activated pursuant to Section 146 of the Military and Veterans Code.

(i)  The fee requirements of this section shall be waived for any student
who is the surviving spouse or the child, natural or adopted, of a deceased
person who met all of the requirements of Section 68120.

(j)  The fee requirements of this section shall be waived for any student
in an undergraduate program, including a student who has previously
graduated from another undergraduate or graduate program, who is the
dependent of any individual killed in the September 11, 2001, terrorist
attacks on the World Trade Center and the Pentagon or the crash of United
Airlines Flight 93 in southwestern Pennsylvania, if that dependent meets
the financial need requirements set forth in Section 69432.7 for the Cal
Grant A Program and either of the following applies:

(1)  The dependent was a resident of California on September 11, 2001.
(2)  The individual killed in the attacks was a resident of California on

September 11, 2001.
(k)  A determination of whether a person is a resident of California on

September 11, 2001, for purposes of subdivision (j) shall be based on the
criteria set forth in Chapter 1 (commencing with Section 68000) of Part 41
of Division 5 for determining nonresident and resident tuition.

(l)  (1)  “Dependent,” for purposes of subdivision (j), is a person who,
because of his or her relationship to an individual killed as a result of injuries
sustained during the terrorist attacks of September 11, 2001, qualifies for
compensation under the federal September 11th Victim Compensation Fund
of 2001 (Title IV (commencing with Section 401) of Public Law 107-42).

(2)  A dependent who is the surviving spouse of an individual killed in
the terrorist attacks of September 11, 2001, is entitled to the waivers provided
in this section until January 1, 2013.

(3)  A dependent who is the surviving child, natural or adopted, of an
individual killed in the terrorist attacks of September 11, 2001, is entitled
to the waivers under subdivision (j) until that person attains the age of 30
years.

(4)  A dependent of an individual killed in the terrorist attacks of
September 11, 2001, who is determined to be eligible by the California

94

— 52 —Ch. 43

3182



Victim Compensation and Government Claims Board, is also entitled to the
waivers provided in this section until January 1, 2013.

(m)  (1)  It is the intent of the Legislature that sufficient funds be provided
to support the provision of a fee waiver for every student who demonstrates
eligibility pursuant to subdivisions (g) to (j), inclusive.

(2)  From funds provided in the annual Budget Act, the board of governors
shall allocate to community college districts, pursuant to this subdivision,
an amount equal to 2 percent of the fees waived pursuant to subdivisions
(g) to (j), inclusive. From funds provided in the annual Budget Act, the
board of governors shall allocate to community college districts, pursuant
to this subdivision, an amount equal to ninety-one cents ($0.91) per credit
unit waived pursuant to subdivisions (g) to (j), inclusive. It is the intent of
the Legislature that funds provided pursuant to this subdivision be used to
support the determination of financial need and delivery of student financial
aid services, on the basis of the number of students for whom fees are
waived. It also is the intent of the Legislature that the funds provided
pursuant to this subdivision directly offset mandated costs claimed by
community college districts pursuant to Commission on State Mandates
consolidated Test Claims 99-TC-13 (Enrollment Fee Collection) and
00-TC-15 (Enrollment Fee Waivers). Funds allocated to a community college
district for determination of financial need and delivery of student financial
aid services shall supplement, and shall not supplant, the level of funds
allocated for the administration of student financial aid programs during
the 1992–93 fiscal year.

(n)  The board of governors shall adopt regulations implementing this
section.

(o)  This section shall be inoperative and is repealed on January 1, 2012,
only if Section 3.94 of the Budget Act of 2011 is operative.

SEC. 30. Section 76300 is added to the Education Code, to read:
76300. (a)  The governing board of each community college district

shall charge each student a fee pursuant to this section.
(b)  (1) The fee prescribed by this section shall be forty-six dollars ($46)

per unit per semester, effective with the fall term of the 2011–12 academic
year.

(2)  The board of governors shall proportionately adjust the amount of
the fee for term lengths based upon a quarter system, and also shall
proportionately adjust the amount of the fee for summer sessions,
intersessions, and other short-term courses. In making these adjustments,
the board of governors may round the per unit fee and the per term or per
session fee to the nearest dollar.

(c)  For the purposes of computing apportionments to community college
districts pursuant to Section 84750.5, the board of governors shall subtract,
from the total revenue owed to each district, 98 percent of the revenues
received by districts from charging a fee pursuant to this section.

(d)  The board of governors shall reduce apportionments by up to 10
percent to any district that does not collect the fees prescribed by this section.

(e)  The fee requirement does not apply to any of the following:
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(1)  Students enrolled in the noncredit courses designated by Section
84757.

(2)  California State University or University of California students
enrolled in remedial classes provided by a community college district on a
campus of the University of California or a campus of the California State
University, for whom the district claims an attendance apportionment
pursuant to an agreement between the district and the California State
University or the University of California.

(3)  Students enrolled in credit contract education courses pursuant to
Section 78021, if the entire cost of the course, including administrative
costs, is paid by the public or private agency, corporation, or association
with which the district is contracting and if these students are not included
in the calculation of the full-time equivalent students (FTES) of that district.

(f)  The governing board of a community college district may exempt
special part-time students admitted pursuant to Section 76001 from the fee
requirement.

(g)  (1) The fee requirements of this section shall be waived for any student
who, at the time of enrollment, is a recipient of benefits under the Temporary
Assistance to Needy Families program, the Supplemental Security
Income/State Supplementary Program, or a general assistance program or
has demonstrated financial need in accordance with the methodology set
forth in federal law or regulation for determining the expected family
contribution of students seeking financial aid.

(2)  The governing board of a community college district also shall waive
the fee requirements of this section for any student who demonstrates
eligibility according to income standards established by regulations of the
board of governors.

(3)  Paragraphs (1) and (2) may be applied to a student enrolled in the
2005–06 academic year if the student is exempted from nonresident tuition
under paragraph (3) of subdivision (a) of Section 76140.

(h)  The fee requirements of this section shall be waived for any student
who, at the time of enrollment, is a dependent or surviving spouse who has
not remarried, of any member of the California National Guard who, in the
line of duty and while in the active service of the state, was killed, died of
a disability resulting from an event that occurred while in the active service
of the state, or is permanently disabled as a result of an event that occurred
while in the active service of the state. “Active service of the state,” for the
purposes of this subdivision, refers to a member of the California National
Guard activated pursuant to Section 146 of the Military and Veterans Code.

(i)  The fee requirements of this section shall be waived for any student
who is the surviving spouse or the child, natural or adopted, of a deceased
person who met all of the requirements of Section 68120.

(j)  The fee requirements of this section shall be waived for any student
in an undergraduate program, including a student who has previously
graduated from another undergraduate or graduate program, who is the
dependent of any individual killed in the September 11, 2001, terrorist
attacks on the World Trade Center and the Pentagon or the crash of United
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Airlines Flight 93 in southwestern Pennsylvania, if that dependent meets
the financial need requirements set forth in Section 69432.7 for the Cal
Grant A Program and either of the following applies:

(1)  The dependent was a resident of California on September 11, 2001.
(2)  The individual killed in the attacks was a resident of California on

September 11, 2001.
(k)  A determination of whether a person is a resident of California on

September 11, 2001, for purposes of subdivision (j) shall be based on the
criteria set forth in Chapter 1 (commencing with Section 68000) of Part 41
of Division 5 for determining nonresident and resident tuition.

(l)  (1) “Dependent,” for purposes of subdivision (j), is a person who,
because of his or her relationship to an individual killed as a result of injuries
sustained during the terrorist attacks of September 11, 2001, qualifies for
compensation under the federal September 11th Victim Compensation Fund
of 2001 (Title IV (commencing with Section 401) of Public Law 107-42).

(2)  A dependent who is the surviving spouse of an individual killed in
the terrorist attacks of September 11, 2001, is entitled to the waivers provided
in this section until January 1, 2013.

(3)  A dependent who is the surviving child, natural or adopted, of an
individual killed in the terrorist attacks of September 11, 2001, is entitled
to the waivers under subdivision (j) until that person attains 30 years of age.

(4)  A dependent of an individual killed in the terrorist attacks of
September 11, 2001, who is determined to be eligible by the California
Victim Compensation and Government Claims Board, is also entitled to the
waivers provided in this section until January 1, 2013.

(m)  (1) It is the intent of the Legislature that sufficient funds be provided
to support the provision of a fee waiver for every student who demonstrates
eligibility pursuant to subdivisions (g) to (j), inclusive.

(2)  From funds provided in the annual Budget Act, the board of governors
shall allocate to community college districts, pursuant to this subdivision,
an amount equal to 2 percent of the fees waived pursuant to subdivisions
(g) to (j), inclusive. From funds provided in the annual Budget Act, the
board of governors shall allocate to community college districts, pursuant
to this subdivision, an amount equal to ninety-one cents ($0.91) per credit
unit waived pursuant to subdivisions (g) to (j), inclusive. It is the intent of
the Legislature that funds provided pursuant to this subdivision be used to
support the determination of financial need and delivery of student financial
aid services, on the basis of the number of students for whom fees are
waived. It also is the intent of the Legislature that the funds provided
pursuant to this subdivision directly offset mandated costs claimed by
community college districts pursuant to Commission on State Mandates
consolidated Test Claims 99-TC-13 (Enrollment Fee Collection) and
00-TC-15 (Enrollment Fee Waivers). Funds allocated to a community college
district for determination of financial need and delivery of student financial
aid services shall supplement, and shall not supplant, the level of funds
allocated for the administration of student financial aid programs during
the 1992–93 fiscal year.
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(n)  The board of governors shall adopt regulations implementing this
section.

(o)  This section shall become operative on January 1, 2012, only if
Section 3.94 of the Budget Act of 2011 is operative.

SEC. 31. Section 7911.1 of the Family Code is amended to read:
7911.1. (a)  Notwithstanding any other law, the State Department of

Social Services or its designee shall investigate any threat to the health and
safety of children placed by a California county social services agency or
probation department in an out-of-state group home pursuant to the
provisions of the Interstate Compact on the Placement of Children. This
authority shall include the authority to interview children or staff in private
or review their file at the out-of-state facility or wherever the child or files
may be at the time of the investigation. Notwithstanding any other law, the
State Department of Social Services or its designee shall require certified
out-of-state group homes to comply with the reporting requirements
applicable to group homes licensed in California pursuant to Title 22 of the
California Code of Regulations for each child in care regardless of whether
he or she is a California placement, by submitting a copy of the required
reports to the Compact Administrator within regulatory timeframes. The
Compact Administrator within one business day of receiving a serious events
report shall verbally notify the appropriate placement agencies and within
five working days of receiving a written report from the out-of-state group
home, forward a copy of the written report to the appropriate placement
agencies.

(b)  Any contract, memorandum of understanding, or agreement entered
into pursuant to paragraph (b) of Article 5 of the Interstate Compact on the
Placement of Children regarding the placement of a child out of state by a
California county social services agency or probation department shall
include the language set forth in subdivision (a).

(c)  The State Department of Social Services or its designee shall perform
initial and continuing inspection of out-of-state group homes in order to
either certify that the out-of-state group home meets all licensure standards
required of group homes operated in California or that the department has
granted a waiver to a specific licensing standard upon a finding that there
exists no adverse impact to health and safety. Any failure by an out-of-state
group home facility to make children or staff available as required by
subdivision (a) for a private interview or make files available for review
shall be grounds to deny or discontinue the certification. The State
Department of Social Services shall grant or deny an initial certification or
a waiver under this subdivision to an out-of-state group home facility that
has more than six California children placed by a county social services
agency or probation department by August 19, 1999. The department shall
grant or deny an initial certification or a waiver under this subdivision to
an out-of-state group home facility that has six or fewer California children
placed by a county social services agency or probation department by
February 19, 2000. Certifications made pursuant to this subdivision shall
be reviewed annually.
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(d)  Within six months of the effective date of this section, a county shall
be required to obtain an assessment and placement recommendation by a
county multidisciplinary team for each child in an out-of-state group home
facility. On or after March 1, 1999, a county shall be required to obtain an
assessment and placement recommendation by a county multidisciplinary
team prior to placement of a child in an out-of-state group home facility.

(e)  Any failure by an out-of-state group home to obtain or maintain its
certification as required by subdivision (c) shall preclude the use of any
public funds, whether county, state, or federal, in the payment for the
placement of any child in that out-of-state group home, pursuant to the
Interstate Compact on the Placement of Children.

(f)  (1)  A multidisciplinary team shall consist of participating members
from county social services, county mental health, county probation, county
superintendents of schools, and other members as determined by the county.

(2)  Participants shall have knowledge or experience in the prevention,
identification, and treatment of child abuse and neglect cases, and shall be
qualified to recommend a broad range of services related to child abuse or
neglect.

(g)  (1)  The department may deny, suspend, or discontinue the
certification of the out-of-state group home if the department makes a finding
that the group home is not operating in compliance with the requirements
of subdivision (c).

(2)  Any judicial proceeding to contest the department’s determination
as to the status of the out-of-state group home certificate shall be held in
California pursuant to Section 1085 of the Code of Civil Procedure.

(h)  The certification requirements of this section shall not impact
placements of emotionally disturbed children made pursuant to an
individualized education program developed pursuant to the federal
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.)
if the placement is not funded with federal or state foster care funds.

(i)  Only an out-of-state group home authorized by the Compact
Administrator to receive state funds for the placement by a county social
services agency or probation department of any child in that out-of-state
group home from the effective date of this section shall be eligible for public
funds pending the department’s certification under this section.

SEC. 32. Section 7572 of the Government Code is amended to read:
7572. (a)  A child shall be assessed in all areas related to the suspected

disability by those qualified to make a determination of the child’s need for
the service before any action is taken with respect to the provision of related
services or designated instruction and services to a child, including, but not
limited to, services in the areas of occupational therapy and physical therapy.
All assessments required or conducted pursuant to this section shall be
governed by the assessment procedures contained in Article 2 (commencing
with Section 56320) of Chapter 4 of Part 30 of Division 4 of Title 2 of the
Education Code.

(b)  Occupational therapy and physical therapy assessments shall be
conducted by qualified medical personnel as specified in regulations
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developed by the State Department of Health Services in consultation with
the State Department of Education.

(c)  A related service or designated instruction and service shall only be
added to the child’s individualized education program by the individualized
education program team, as described in Part 30 (commencing with Section
56000) of Division 4 of Title 2 of the Education Code, if a formal assessment
has been conducted pursuant to this section, and a qualified person
conducting the assessment recommended the service in order for the child
to benefit from special education. In no case shall the inclusion of necessary
related services in a pupil’s individualized education plan be contingent
upon identifying the funding source. Nothing in this section shall prevent
a parent from obtaining an independent assessment in accordance with
subdivision (b) of Section 56329 of the Education Code, which shall be
considered by the individualized education program team.

(1)  If an assessment has been conducted pursuant to subdivision (b), the
recommendation of the person who conducted the assessment shall be
reviewed and discussed with the parent and with appropriate members of
the individualized education program team prior to the meeting of the
individualized education program team. When the proposed recommendation
of the person has been discussed with the parent and there is disagreement
on the recommendation pertaining to the related service, the parent shall be
notified in writing and may require the person who conducted the assessment
to attend the individualized education program team meeting to discuss the
recommendation. The person who conducted the assessment shall attend
the individualized education program team meeting if requested. Following
this discussion and review, the recommendation of the person who conducted
the assessment shall be the recommendation of the individualized education
program team members who are attending on behalf of the local educational
agency.

(2)  If an independent assessment for the provision of related services or
designated instruction and services is submitted to the individualized
education program team, review of that assessment shall be conducted by
the person specified in subdivision (b). The recommendation of the person
who reviewed the independent assessment shall be reviewed and discussed
with the parent and with appropriate members of the individualized education
program team prior to the meeting of the individualized education program
team. The parent shall be notified in writing and may request the person
who reviewed the independent assessment to attend the individualized
education program team meeting to discuss the recommendation. The person
who reviewed the independent assessment shall attend the individualized
education program team meeting if requested. Following this review and
discussion, the recommendation of the person who reviewed the independent
assessment shall be the recommendation of the individualized education
program team members who are attending on behalf of the local agency.

(3)  Any disputes between the parent and team members representing the
public agencies regarding a recommendation made in accordance with
paragraphs (1) and (2) shall be resolved pursuant to Chapter 5 (commencing
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with Section 56500) of Part 30 of Division 4 of Title 2 of the Education
Code.

(d)  Whenever a related service or designated instruction and service
specified in subdivision (b) is to be considered for inclusion in the child’s
individualized educational program, the local education agency shall invite
the responsible public agency representative to meet with the individualized
education program team to determine the need for the service and participate
in developing the individualized education program. If the responsible public
agency representative cannot meet with the individualized education program
team, then the representative shall provide written information concerning
the need for the service pursuant to subdivision (c). Conference calls,
together with written recommendations, are acceptable forms of participation.
If the responsible public agency representative will not be available to
participate in the individualized education program meeting, the local
educational agency shall ensure that a qualified substitute is available to
explain and interpret the evaluation pursuant to subdivision (d) of Section
56341 of the Education Code. A copy of the information shall be provided
by the responsible public agency to the parents or any adult pupil for whom
no guardian or conservator has been appointed.

SEC. 33. Section 7572.5 of the Government Code is amended to read:
7572.5. (a)  If an assessment is conducted pursuant to Article 2

(commencing with Section 56320) of Chapter 4 of Part 30 of Division 4 of
Title 2 of the Education Code, which determines that a child is seriously
emotionally disturbed, as defined in Section 300.8 of Title 34 of the Code
of Federal Regulations, and any member of the individualized education
program team recommends residential placement based on relevant
assessment information, the individualized education program team shall
be expanded to include a representative of the county mental health
department.

(b)  The expanded individualized education program team shall review
the assessment and determine whether:

(1)  The child’s needs can reasonably be met through any combination
of nonresidential services, preventing the need for out-of-home care.

(2)  Residential care is necessary for the child to benefit from educational
services.

(3)  Residential services are available that address the needs identified in
the assessment and that will ameliorate the conditions leading to the seriously
emotionally disturbed designation.

(c)  If the review required in subdivision (b) results in an individualized
education program that calls for residential placement, the individualized
education program shall include all of the items outlined in Section 56345
of the Education Code, and shall also include:

(1)  Designation of the county mental health department as lead case
manager. Lead case management responsibility may be delegated to the
county welfare department by agreement between the county welfare
department and the designated county mental health department. The county
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mental health department shall retain financial responsibility for the provision
of case management services.

(2)  Provision for a review of the case progress, the continuing need for
out-of-home placement, the extent of compliance with the individualized
education program, and progress toward alleviating the need for out-of-home
care, by the full individualized education program team at least every six
months.

(3)  Identification of an appropriate residential facility for placement with
the assistance of the county welfare department as necessary.

(d)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 34. Section 7572.55 of the Government Code is amended to read:
7572.55. (a)  Residential placements for a child with a disability who is

seriously emotionally disturbed may be made out-of-state only after in-state
alternatives have been considered and are found not to meet the child’s
needs and only when the requirements of Section 7572.5, and subdivision
(e) of Section 56365 of the Education Code have been met. The local
education agency shall document the alternatives to out-of-state residential
placement that were considered and the reasons why they were rejected.

(b)  Out-of-state placements shall be made only in a privately operated
school certified by the California Department of Education.

(c)  A plan shall be developed for using less restrictive alternatives and
in-state alternatives as soon as they become available, unless it is in the best
educational interest of the child to remain in the out-of-state school. If the
child is a ward or dependent of the court, this plan shall be documented in
the record.

(d)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 35. Section 7576 of the Government Code is amended to read:
7576. (a)  The State Department of Mental Health, or a community

mental health service, as described in Section 5602 of the Welfare and
Institutions Code, designated by the State Department of Mental Health, is
responsible for the provision of mental health services, as defined in
regulations by the State Department of Mental Health, developed in
consultation with the State Department of Education, if required in the
individualized education program of a pupil. A local educational agency is
not required to place a pupil in a more restrictive educational environment
in order for the pupil to receive the mental health services specified in his
or her individualized education program if the mental health services can
be appropriately provided in a less restrictive setting. It is the intent of the
Legislature that the local educational agency and the community mental
health service vigorously attempt to develop a mutually satisfactory
placement that is acceptable to the parent and addresses the educational and
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mental health treatment needs of the pupil in a manner that is cost effective
for both public agencies, subject to the requirements of state and federal
special education law, including the requirement that the placement be
appropriate and in the least restrictive environment. For purposes of this
section, “parent” is as defined in Section 56028 of the Education Code.

(b)  A local educational agency, individualized education program team,
or parent may initiate a referral for assessment of the social and emotional
status of a pupil, pursuant to Section 56320 of the Education Code. Based
on the results of assessments completed pursuant to Section 56320 of the
Education Code, an individualized education program team may refer a
pupil who has been determined to be an individual with exceptional needs,
as defined in Section 56026 of the Education Code, and who is suspected
of needing mental health services to a community mental health service if
the pupil meets all of the criteria in paragraphs (1) to (5), inclusive. Referral
packages shall include all documentation required in subdivision (c), and
shall be provided immediately to the community mental health service.

(1)  The pupil has been assessed by school personnel in accordance with
Article 2 (commencing with Section 56320) of Chapter 4 of Part 30 of
Division 4 of Title 2 of the Education Code. Local educational agencies and
community mental health services shall work collaboratively to ensure that
assessments performed prior to referral are as useful as possible to the
community mental health service in determining the need for mental health
services and the level of services needed.

(2)  The local educational agency has obtained written parental consent
for the referral of the pupil to the community mental health service, for the
release and exchange of all relevant information between the local
educational agency and the community mental health service, and for the
observation of the pupil by mental health professionals in an educational
setting.

(3)  The pupil has emotional or behavioral characteristics that satisfy all
of the following:

(A)  Are observed by qualified educational staff in educational and other
settings, as appropriate.

(B)  Impede the pupil from benefiting from educational services.
(C)  Are significant as indicated by their rate of occurrence and intensity.
(D)  Are associated with a condition that cannot be described solely as a

social maladjustment or a temporary adjustment problem, and cannot be
resolved with short-term counseling.

(4)  As determined using educational assessments, the pupil’s functioning,
including cognitive functioning, is at a level sufficient to enable the pupil
to benefit from mental health services.

(5)  The local educational agency, pursuant to Section 56331 of the
Education Code, has provided appropriate counseling and guidance services,
psychological services, parent counseling and training, or social work
services to the pupil pursuant to Section 56363 of the Education Code, or
behavioral intervention as specified in Section 56520 of the Education Code,
as specified in the individualized education program and the individualized
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education program team has determined that the services do not meet the
educational needs of the pupil, or, in cases where these services are clearly
inadequate or inappropriate to meet the educational needs of the pupil, the
individualized education program team has documented which of these
services were considered and why they were determined to be inadequate
or inappropriate.

(c)  If referring a pupil to a community mental health service in accordance
with subdivision (b), the local educational agency or the individualized
education program team shall provide the following documentation:

(1)  Copies of the current individualized education program, all current
assessment reports completed by school personnel in all areas of suspected
disabilities pursuant to Article 2 (commencing with Section 56320) of
Chapter 4 of Part 30 of Division 4 of Title 2 of the Education Code, and
other relevant information, including reports completed by other agencies.

(2)  A copy of the parent’s consent obtained as provided in paragraph (2)
of subdivision (b).

(3)  A summary of the emotional or behavioral characteristics of the pupil,
including documentation that the pupil meets the criteria set forth in
paragraphs (3) and (4) of subdivision (b).

(4)  A description of the counseling, psychological, and guidance services,
and other interventions that have been provided to the pupil, as provided in
the individualized education program of the pupil, including the initiation,
duration, and frequency of these services, or an explanation of the reasons
a service was considered for the pupil and determined to be inadequate or
inappropriate to meet his or her educational needs.

(d)  Based on preliminary results of assessments performed pursuant to
Section 56320 of the Education Code, a local educational agency may refer
a pupil who has been determined to be, or is suspected of being, an individual
with exceptional needs, and is suspected of needing mental health services,
to a community mental health service if a pupil meets the criteria in
paragraphs (1) and (2). Referral packages shall include all documentation
required in subdivision (e) and shall be provided immediately to the
community mental health service.

(1)  The pupil meets the criteria in paragraphs (2) to (4), inclusive, of
subdivision (b).

(2)  Counseling and guidance services, psychological services, parent
counseling and training, social work services, and behavioral or other
interventions as provided in the individualized education program of the
pupil are clearly inadequate or inappropriate in meeting his or her educational
needs.

(e)  If referring a pupil to a community mental health service in accordance
with subdivision (d), the local educational agency shall provide the following
documentation:

(1)  Results of preliminary assessments to the extent they are available
and other relevant information including reports completed by other agencies.

(2)  A copy of the parent’s consent obtained as provided in paragraph (2)
of subdivision (b).

94

— 62 —Ch. 43

3192



(3)  A summary of the emotional or behavioral characteristics of the pupil,
including documentation that the pupil meets the criteria in paragraphs (3)
and (4) of subdivision (b).

(4)  Documentation that appropriate related educational and designated
instruction and services have been provided in accordance with Sections
300.34 and 300.39 of Title 34 of the Code of Federal Regulations.

(5)  An explanation of the reasons that counseling and guidance services,
psychological services, parent counseling and training, social work services,
and behavioral or other interventions as provided in the individualized
education program of the pupil are clearly inadequate or inappropriate in
meeting his or her educational needs.

(f)  The procedures set forth in this chapter are not designed for use in
responding to psychiatric emergencies or other situations requiring
immediate response. In these situations, a parent may seek services from
other public programs or private providers, as appropriate. This subdivision
does not change the identification and referral responsibilities imposed on
local educational agencies under Article 1 (commencing with Section 56300)
of Chapter 4 of Part 30 of Division 4 of Title 2 of the Education Code.

(g)  Referrals shall be made to the community mental health service in
the county in which the pupil lives. If the pupil has been placed into
residential care from another county, the community mental health service
receiving the referral shall forward the referral immediately to the community
mental health service of the county of origin, which shall have fiscal and
programmatic responsibility for providing or arranging for the provision of
necessary services. The procedures described in this subdivision shall not
delay or impede the referral and assessment process.

(h)  A county mental health agency does not have fiscal or legal
responsibility for costs it incurs prior to the approval of an individualized
education program, except for costs associated with conducting a mental
health assessment.

(i)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 36. Section 7576.2 of the Government Code is amended to read:
7576.2. (a)  The Director of the State Department of Mental Health is

responsible for monitoring county mental health agencies to ensure
compliance with the requirement to provide mental health services to
disabled pupils pursuant to this chapter and to ensure that funds provided
for this purpose are appropriately utilized.

(b)  The Director of the State Department of Mental Health shall submit
a report to the Legislature by April 1, 2005, that includes the following:

(1)  A description of the data that is currently collected by the State
Department of Mental Health related to pupils served and services provided
pursuant to this chapter.
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(2)  A description of the existing monitoring process used by the State
Department of Mental Health to ensure that county mental health agencies
are complying with this chapter.

(3)  Recommendations on the manner in which to strengthen and improve
monitoring by the State Department of Mental Health of the compliance by
a county mental health agency with the requirements of this chapter, on the
manner in which to strengthen and improve collaboration and coordination
with the State Department of Education in monitoring and data collection
activities, and on the additional data needed related to this chapter.

(c)  The Director of the State Department of Mental Health shall
collaborate with the Superintendent of Public Instruction in preparing the
report required pursuant to subdivision (b) and shall convene at least one
meeting of appropriate stakeholders and organizations, including a
representative from the State Department of Education, to obtain input on
existing data collection and monitoring processes, and on ways to strengthen
and improve the data collected and monitoring performed.

(d)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 37. Section 7576.3 of the Government Code is amended to read:
7576.3. (a)  It is the intent of the Legislature that the Director of the

State Department of Mental Health collaborate with an entity with expertise
in children’s mental health to collect, analyze, and disseminate best practices
for delivering mental health services to disabled pupils. The best practices
may include, but are not limited to:

(1)  Interagency agreements in urban, suburban, and rural areas that result
in clear identification of responsibilities between local educational agencies
and county mental health agencies and result in efficient and effective
delivery of services to pupils.

(2)  Procedures for developing and amending individualized education
programs that include mental health services that provide flexibility to
educational and mental health agencies and protect the interests of children
in obtaining needed mental health needs.

(3)  Procedures for creating ongoing communication between the
classroom teacher of the pupil and the mental health professional who is
directing the mental health program for the pupil.

(b)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 38. Section 7576.5 of the Government Code is amended to read:
7576.5. (a)  If funds are appropriated to local educational agencies to

support the costs of providing services pursuant to this chapter, the local
educational agencies shall transfer those funds to the community mental
health services that provide services pursuant to this chapter in order to
reduce the local costs of providing these services. These funds shall be used
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exclusively for programs operated under this chapter and are offsetting
revenues in any reimbursable mandate claim relating to special education
programs and services.

(b)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 39. Section 7582 of the Government Code is amended to read:
7582. Assessments and therapy treatment services provided under

programs of the State Department of Health Care Services, or its designated
local agencies, rendered to a child referred by a local education agency for
an assessment or a disabled child or youth with an individualized education
program, shall be exempt from financial eligibility standards and family
repayment requirements for these services when rendered pursuant to this
chapter.

SEC. 40. Section 7585 of the Government Code is amended to read:
7585. (a)  Whenever a department or local agency designated by that

department fails to provide a related service or designated instruction and
service required pursuant to Section 7575, and specified in the pupil’s
individualized education program, the parent, adult pupil, if applicable, or
a local educational agency referred to in this chapter, shall submit a written
notification of the failure to provide the service to the Superintendent of
Public Instruction or the Secretary of California Health and Human Services.

(b)  When either the Superintendent or the secretary receives a written
notification of the failure to provide a service as specified in subdivision
(a), a copy shall immediately be transmitted to the other party. The
Superintendent, or his or her designee, and the secretary, or his or her
designee, shall meet to resolve the issue within 15 calendar days of receipt
of the notification. A written copy of the meeting resolution shall be mailed
to the parent, the local educational agency, and affected departments, within
10 days of the meeting.

(c)  If the issue cannot be resolved within 15 calendar days to the
satisfaction of the Superintendent and the secretary, they shall jointly submit
the issue in writing to the Director of the Office of Administrative Hearings,
or his or her designee, in the Department of General Services.

(d)  The Director of the Office of Administrative Hearings, or his or her
designee, shall review the issue and submit his or her findings in the case
to the Superintendent and the secretary within 30 calendar days of receipt
of the case. The decision of the director, or his or her designee, shall be
binding on the departments and their designated agencies who are parties
to the dispute.

(e)  If the meeting, conducted pursuant to subdivision (b), fails to resolve
the issue to the satisfaction of the parent or local educational agency, either
party may appeal to the director, whose decision shall be the final
administrative determination and binding on all parties.

(f)  Whenever notification is filed pursuant to subdivision (a), the pupil
affected by the dispute shall be provided with the appropriate related service
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or designated instruction and service pending resolution of the dispute, if
the pupil had been receiving the service. The Superintendent and the
secretary shall ensure that funds are available for the provision of the service
pending resolution of the issue pursuant to subdivision (e).

(g)  This section does not prevent a parent or adult pupil from filing for
a due process hearing under Section 7586.

(h)  The contract between the State Department of Education and the
Office of Administrative Hearings for conducting due process hearings shall
include payment for services rendered by the Office of Administrative
Hearings which are required by this section.

SEC. 41. Section 7586.5 of the Government Code is amended to read:
7586.5. (a)  Not later than January 1, 1988, the Superintendent of Public

Instruction and the Secretary of the Health and Human Services Agency
jointly shall submit to the Legislature and the Governor a report on the
implementation of this chapter. The report shall include, but not be limited
to, information regarding the number of complaints and due process hearings
resulting from this chapter.

(b)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 42. Section 7586.6 of the Government Code is amended to read:
7586.6. (a)  The Superintendent of Public Instruction and the Secretary

of the Health and Human Services Agency shall ensure that the State
Department of Education and the State Department of Mental Health enter
into an interagency agreement by January 1, 1998. It is the intent of the
Legislature that the agreement include, but not be limited to, procedures for
ongoing joint training, technical assistance for state and local personnel
responsible for implementing this chapter, protocols for monitoring service
delivery, and a system for compiling data on program operations.

(b)  It is the intent of the Legislature that the designated local agencies
of the State Department of Education and the State Department of Mental
Health update their interagency agreements for services specified in this
chapter at the earliest possible time. It is the intent of the Legislature that
the state and local interagency agreements be updated at least every three
years or earlier as necessary.

(c)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 43. Section 7586.7 of the Government Code is amended to read:
7586.7. (a)  The Superintendent of Public Instruction and the Secretary

of the Health and Human Services Agency jointly shall prepare and
implement within existing resources a plan for in-service training of state
and local personnel responsible for implementing the provisions of this
chapter.
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(b)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 44. Section 7588 of the Government Code is repealed.
SEC. 45. Section 12440.1 of the Government Code is amended to read:
12440.1. (a)  The trustees, in conjunction with the Controller, shall

implement a process that allows any campus or other unit of the university
to make payments of obligations of the university from its revolving fund
directly to all of its vendors. Notwithstanding Article 5 (commencing with
Section 16400) of Chapter 2 of Part 2 of Division 4 of Title 2, or any other
law, the trustees may draw from funds appropriated to the university, for
use as a revolving fund, amounts necessary to make payments of obligations
of the university directly to vendors. In any fiscal year, the trustees shall
obtain the approval of the Director of Finance to draw amounts in excess
of 10 percent of the total appropriation to the university for that fiscal year
for use as a revolving fund.

(b)  Notwithstanding Sections 925.6, 12410, and 16403, or any other law,
the trustees shall maintain payment records for three years and make those
records available to the Controller for postaudit review, as needed.

(c)  (1)  Notwithstanding Section 8546.4 or any other law, the trustees
shall contract with one or more public accounting firms to conduct a
systemwide annual financial statement audit in accordance with generally
accepted accounting principles (GAAP), as well as other required compliance
audits without obtaining the approval of any other state officer or entity.

(2)  The statement of net assets, statement of revenues, expenses, changes
in net assets, and statement of cashflows of each campus shall be included
as an addendum to the annual systemwide audit. Summary information on
transactions with auxiliary organizations for each campus shall also be
included in the addendum. Any additional information necessary shall be
provided upon request.

(d)  The internal and independent financial statement audits of the trustees
shall test compliance with procurement procedures and the integrity of the
payments made. The results of these audits shall be included in the biennial
report required by Section 13405.

(e)  As used in this section:
(1)  “Trustees” means the Trustees of the California State University.
(2)  “University” means the California State University.
SEC. 46. Section 17581.5 of the Government Code is amended to read:
17581.5. (a)  A school district or community college district shall not

be required to implement or give effect to the statutes, or a portion of the
statutes, identified in subdivision (c) during any fiscal year and for the period
immediately following that fiscal year for which the Budget Act has not
been enacted for the subsequent fiscal year if all of the following apply:

(1)  The statute or a portion of the statute, has been determined by the
Legislature, the commission, or any court to mandate a new program or
higher level of service requiring reimbursement of school districts or
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community college districts pursuant to Section 6 of Article XIII B of the
California Constitution.

(2)  The statute, or a portion of the statute, or the test claim number utilized
by the commission, specifically has been identified by the Legislature in
the Budget Act for the fiscal year as being one for which reimbursement is
not provided for that fiscal year. For purposes of this paragraph, a mandate
shall be considered specifically to have been identified by the Legislature
only if it has been included within the schedule of reimbursable mandates
shown in the Budget Act and it specifically is identified in the language of
a provision of the item providing the appropriation for mandate
reimbursements.

(b)  Within 30 days after enactment of the Budget Act, the Department
of Finance shall notify school districts of any statute or executive order, or
portion thereof, for which reimbursement is not provided for the fiscal year
pursuant to this section.

(c)  This section applies only to the following mandates:
(1)  School Bus Safety I (CSM-4433) and II (97-TC-22) (Chapter 642 of

the Statutes of 1992; Chapter 831 of the Statutes of 1994; and Chapter 739
of the Statutes of 1997).

(2)  County Treasury Withdrawals (96-365-03; and Chapter 784 of the
Statutes of 1995 and Chapter 156 of the Statutes of 1996).

(3)  Grand Jury Proceedings (98-TC-27; and Chapter 1170 of the Statutes
of 1996, Chapter 443 of the Statutes of 1997, and Chapter 230 of the Statutes
of 1998).

(4)  Law Enforcement Sexual Harassment Training (97-TC-07; and
Chapter 126 of the Statutes of 1993).

(5)  Health Benefits for Survivors of Peace Officers and Firefighters
(Chapter 1120 of the Statutes of 1996 and 97-TC-25).

(d)  This section applies to the following mandates for the 2010–11,
2011–12, and 2012–13 fiscal years only:

(1)  Removal of Chemicals (Chapter 1107 of the Statutes of 1984 and
CSM 4211 and 4298).

(2)  Scoliosis Screening (Chapter 1347 of the Statutes of 1980 and CSM
4195).

(3)  Pupil Residency Verification and Appeals (Chapter 309 of the Statutes
of 1995 and 96-384-01).

(4)  Integrated Waste Management (Chapter 1116 of the Statutes of 1992
and 00-TC-07).

(5)  Law Enforcement Jurisdiction Agreements (Chapter 284 of the
Statutes of 1998 and 98-TC-20).

(6)  Physical Education Reports (Chapter 640 of the Statutes of 1997 and
98-TC-08).

(7)  98.01.042.390-Sexual Assault Response Procedures (Chapter 423 of
the Statutes of 1990 and 99-TC-12).

(8)  98.01.059.389-Student Records (Chapter 593 of the Statutes of 1989
and 02-TC-34).
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SEC. 47. Section 5651 of the Welfare and Institutions Code is amended
to read:

5651. The proposed annual county mental health services performance
contract shall include all of the following:

(a)  The following assurances:
(1)  That the county is in compliance with the expenditure requirements

of Section 17608.05.
(2)  That the county shall provide services to persons receiving involuntary

treatment as required by Part 1 (commencing with Section 5000) and Part
1.5 (commencing with Section 5585).

(3)  That the county shall comply with all requirements necessary for
Medi-Cal reimbursement for mental health treatment services and case
management programs provided to Medi-Cal eligible individuals, including,
but not limited to, the provisions set forth in Chapter 3 (commencing with
Section 5700), and that the county shall submit cost reports and other data
to the department in the form and manner determined by the department.

(4)  That the local mental health advisory board has reviewed and
approved procedures ensuring citizen and professional involvement at all
stages of the planning process pursuant to Section 5604.2.

(5)  That the county shall comply with all provisions and requirements
in law pertaining to patient rights.

(6)  That the county shall comply with all requirements in federal law
and regulation pertaining to federally funded mental health programs.

(7)  That the county shall provide all data and information set forth in
Sections 5610 and 5664.

(8)  That the county, if it elects to provide the services described in Chapter
2.5 (commencing with Section 5670), shall comply with guidelines
established for program initiatives outlined in that chapter.

(9)  Assurances that the county shall comply with all applicable laws and
regulations for all services delivered.

(b)  The county’s proposed agreement with the department for state
hospital usage as required by Chapter 4 (commencing with Section 4330)
of Part 2 of Division 4.

(c)  Any contractual requirements needed for any program initiatives
utilized by the county contained within this part. In addition, any county
may choose to include contract provisions for other state directed mental
health managed programs within this performance contract.

(d)  Other information determined to be necessary by the director, to the
extent this requirement does not substantially increase county costs.

SEC. 48. Section 5701.3 of the Welfare and Institutions Code is amended
to read:

5701.3. (a)  Consistent with the annual Budget Act, this chapter shall
not affect the responsibility of the state to fund psychotherapy and other
mental health services required by Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code, and the state shall
reimburse counties for all allowable costs incurred by counties in providing
services pursuant to that chapter. The reimbursement provided pursuant to
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this section for purposes of Chapter 26.5 (commencing with Section 7570)
of Division 7 of Title 1 of the Government Code shall be provided by the
state through an appropriation included in either the annual Budget Act or
other statute. Counties shall continue to receive reimbursement from
specifically appropriated funds for costs necessarily incurred in providing
psychotherapy and other mental health services in accordance with this
chapter. For reimbursement claims for services delivered in the 2001–02
fiscal year and thereafter, counties are not required to provide any share of
those costs or to fund the cost of any part of these services with money
received from the Local Revenue Fund established by Chapter 6
(commencing with Section 17600) of Part 5 of Division 9.

(b)  This section shall become inoperative on July 1, 2011, and, as of
January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 49. Section 5701.6 of the Welfare and Institutions Code is amended
to read:

5701.6. (a)  Counties may utilize money received from the Local Revenue
Fund established by Chapter 6 (commencing with Section 17600) of Part
5 of Division 9 to fund the costs of any part of those services provided
pursuant to Chapter 26.5 (commencing with Section 7570) of Division 7 of
Title 1 of the Government Code. If money from the Local Revenue Fund
is used by counties for those services, counties are eligible for reimbursement
from the state for all allowable costs to fund assessments, psychotherapy,
and other mental health services allowable pursuant to Section 300.24 of
Title 34 of the Code of Federal Regulations and required by Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the Government
Code.

(b)  This section is declaratory of existing law.
(c)  This section shall become inoperative on July 1, 2011, and, as of

January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 50. Section 11323.2 of the Welfare and Institutions Code is
amended to read:

11323.2. (a)  Necessary supportive services shall be available to every
participant in order to participate in the program activity to which he or she
is assigned or to accept employment or the participant shall have good cause
for not participating under subdivision (f) of Section 11320.3. As provided
in the welfare-to-work plan entered into between the county and participant
pursuant to this article, supportive services shall include all of the following:

(1)  Child care.
(A)  Paid child care shall be available to every participant with a dependent

child in the assistance unit who needs paid child care if the child is 10 years
of age or under, or requires child care or supervision due to a physical,
mental, or developmental disability or other similar condition as verified
by the county welfare department, or who is under court supervision.
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(B)  To the extent funds are available paid child care shall be available
to a participant with a dependent child in the assistance unit who needs paid
child care if the child is 11 or 12 years of age.

(C)  Necessary child care services shall be available to every former
recipient for up to two years, pursuant to Article 15.5 (commencing with
Section 8350) of Chapter 2 of Part 6 of Division 1 of Title 1 of the Education
Code.

(D)  A child in foster care receiving benefits under Title IV-E of the
federal Social Security Act (42 U.S.C. Sec. 670 et seq.) or a child who would
become a dependent child except for the receipt of federal Supplemental
Security Income benefits pursuant to Title XVI of the federal Social Security
Act (42 U.S.C. Sec. 1381 et seq.) shall be deemed to be a dependent child
for the purposes of this paragraph.

(E)  The provision of care and payment rates under this paragraph shall
be governed by Article 15.5 (commencing with Section 8350) of Chapter
2 of Part 6 of Division 1 of Title 1 of the Education Code. Parent fees shall
be governed by subdivisions (g) and (h) of Section 8263 of the Education
Code.

(2)  Transportation costs, which shall be governed by regional market
rates as determined in accordance with regulations established by the
department.

(3)  Ancillary expenses, which shall include the cost of books, tools,
clothing specifically required for the job, fees, and other necessary costs.

(4)  Personal counseling. A participant who has personal or family
problems that would affect the outcome of the welfare-to-work plan entered
into pursuant to this article shall, to the extent available, receive necessary
counseling or therapy to help him or her and his or her family adjust to his
or her job or training assignment.

(b)  If provided in a county plan, the county may continue to provide case
management and supportive services under this section to former participants
who become employed. The county may provide these services for up to
the first 12 months of employment to the extent they are not available from
other sources and are needed for the individual to retain the employment.

SEC. 51. Section 18356.1 is added to the Welfare and Institutions Code,
to read:

18356.1. This chapter shall become inoperative on July 1, 2011, and, as
of January 1, 2012, is repealed, unless a later enacted statute, that becomes
operative on or before January 1, 2012, deletes or extends the dates on which
it becomes inoperative and is repealed.

SEC. 52. Notwithstanding the rulemaking provisions of the
Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code), the State
Department of Social Services or the State Department of Education may
implement Section 4, Sections 7 to 11, inclusive, and Section 50 of this act,
through all-county letters, management bulletins, or other similar
instructions.
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SEC. 53. Notwithstanding any other law, the implementation of Section
4, Sections 7 to 11, inclusive, and Section 50 of this act is not subject to the
appeal and resolution procedures for agencies that contract with the State
Department of Education for the provision of child care services or the due
process requirements afforded to families that are denied services specified
in Chapter 19 (commencing with Section 18000) of Division 1 of Title 5
of the California Code of Regulations.

SEC. 54. It is the intent of the Legislature that funding provided in
provisions 18 and 26 of Item 6110-161-0001 and provision 9 of Item
6110-161-0890 of Section 2.00 of the Budget Act of 2011 for educationally
related mental health services, including out-of-home residential services
for emotionally disturbed pupils, required by the federal Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) shall be exclusively
available for these services only for the 2011–12 and 2012–13 fiscal years.

SEC. 55. (a)  It is the intent of the Legislature that the State Department
of Education and the appropriate departments within the California Health
and Human Services Agency modify or repeal regulations that are no longer
supported by statute due to the amendments in Sections 24 to 26, inclusive,
Section 32 to 44, inclusive, Sections 47 to 49, inclusive, and Section 51 of
this act.

(b)  The State Department of Education and the appropriate departments
within the California Health and Human Services Agency shall review
regulations to ensure the appropriate implementation of educationally related
mental health services required by the federal Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.) and Sections 24 to 26, inclusive,
Section 32 to 44, inclusive, Sections 47 to 49, inclusive, and Section 51 of
this act.

(c)  The State Department of Education and the appropriate departments
within the California Health and Human Services Agency may adopt
regulations to implement Sections 24 to 26, inclusive, Section 32 to 44,
inclusive, Sections 47 to 49, inclusive, and Section 51 of this act. The
adoption, amendment, repeal, or readoption of a regulation authorized by
this section is deemed to address an emergency, for purposes of Sections
11346.1 and 11349.6 of the Government Code, and the State Department
of Education and the appropriate departments within the California Health
and Human Services Agency are hereby exempted, for this purpose, from
the requirements of subdivision (b) of Section 11346.1 of the Government
Code. For purposes of subdivision (e) of Section 11346.1 of the Government
Code, the 180-day period, as applicable to the effective period of an
emergency regulatory action and submission of specified materials to the
Office of Administrative Law, is hereby extended to one year.

SEC. 56. If the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local agencies and
school districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.

SEC. 57. There is hereby appropriated one thousand dollars ($1,000)
from the General Fund to the State Department of Education for purposes
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of funding the award grants pursuant to Section 49550.3 of the Education
Code to school districts, county superintendents of schools, or entities
approved by the department for nonrecurring expenses incurred in initiating
or expanding a school breakfast program or a summer food service program.

SEC. 58. This act is a bill providing for appropriations related to the
Budget Bill within the meaning of subdivision (e) of Section 12 of Article
IV of the California Constitution, has been identified as related to the budget
in the Budget Bill, and shall take effect immediately.

O
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Assembly Bill No. 602

CHAPTER 854

An act to amend Sections 44903.7, 48915.5, 56100, 56140, 56156.5,
56167, 56190, 56200, 56325, 56342, 56360, 56361, 56362, 56366.2,
56441.14, and 56500 of, to amend and repeal Sections 56210, 56213,
56214, 56214.5, 56217, 56218, 56364, and 56370 of, to amend, repeal, and
add Sections 56211, 56212, 56425, 56425.5, 56426, 56426.1, 56426.2,
56426.25, 56426.4, 56427, 56429, and 56430 of, to add Sections 56364.5,
56366.9, and 56432 to, to add Chapter 2.5 (commencing with Section
56195) and Chapter 7.2 (commencing with Section 56836) to, and to
add Article 1.1 (commencing with Section 56205) to Chapter 3 of,
Part 30 of, to add and repeal Sections 56202 and 56832 of, to add and
repeal Chapter 7.1 (commencing with Section 56835) of Part 30 of,
to repeal Sections 56448 and 56449 of, to repeal Article 6
(commencing with Section 56170) of Chapter 2 of, to repeal Article
1 (commencing with Section 56200) and Article 2 (commencing with
Section 56220) of Chapter 3 of, Part 30 of, and to repeal Chapter 4.3
(commencing with Section 56400) and Chapter 7 (commencing with
Section 56700) of Part 30 of, the Education Code, relating to special
education, and making an appropriation therefor.

[Approved by Governor October 10, 1997. Filed
with Secretary of State October 10, 1997.]

LEGISLATIVE COUNSEL’S DIGEST

AB 602, Davis. Poochigian and Davis Special Education Reform
Act.

Existing law sets forth a method for determining apportionments
for the purposes of special education programs operated by school
districts, county superintendents of schools, and special education
local plan areas (SELPAs). That method is based in part on amounts
based on personnel costs that are computed pursuant to statutory
formulas, amounts based on support services costs that are computed
pursuant to statutory formulas, and amounts specifically computed
for early education for individuals with exceptional needs younger
than 3 years of age, nonpublic, nonsectarian schools and agencies,
individuals having low-incidence disabilities, and licensed children’s
institutions. The number of instructional personnel services units
that may be claimed are computed for teachers for special day classes
and centers, instructional aides, and resource specialists, on the basis
of the ratio of those positions to a specified number of pupils.

This bill would enact the Poochigian and Davis Special Education
Reform Act and would make legislative findings and declarations
with respect to the problems arising from the existing method of
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financing special education and related services. The bill would
declare the intent of the Legislature to establish a new method for
financing special education that is based on the pupil population in
each SELPA. The bill would further declare the intent of the
Legislature that the new funding method, among other things,
ensures greater equity in funding among SELPAs, avoids
unnecessary complexity, requires fiscal and program accountability,
and avoids financial incentives to inappropriately place pupils in
special education. The bill would also contain a legislative finding and
declaration that an areawide approach to special education services
delivery through administration by SELPAs best serves differing
population densities and provides local flexibility, as specified. The
bill would also declare the intent of the Legislature to equalize
funding among SELPAs.

This bill, to accomplish the intent of the Legislature, would do the
following:

(1) This bill would repeal the existing method of computing
special education apportionments and make numerous conforming
changes to other provisions of law, including the repeal and
amendment of supporting statutes relating to the funding of special
education programs. The bill would set forth a new method for
making apportionments, as follows:

(a) A method for computing one-time equalization adjustments to
special education apportionments to school districts and county
offices of education that is based upon computed amounts per each
type of special education services unit would be established. The bill
would require the Superintendent of Public Instruction
(superintendent) to compute special education services unit rates
(unit rates) for that purpose for teachers of special day classes and
centers for pupils who are severely disabled, unit rates for
instructional aides for pupils who are severely disabled, unit rates for
teachers of special day classes and centers for pupils with exceptional
needs who are not severely disabled, unit rates for instructional aides
for pupils with exceptional needs who are not severely disabled, unit
rates for resource specialists, and unit rates for designated instruction
and services. Those unit rates would be based on amounts computed
by the superintendent for the 1995–96 fiscal year. Those unit rates
would be averaged for services to pupils who are not severely
disabled, except with respect to the unit rates for instructional aides.
The superintendent would be required to compute statewide
average unit rates for the purposes of equalization adjustments.
Based upon those computations, the superintendent would be
required, for the 1997–98 fiscal year only, to make computations to
determine the amount of equalization adjustments, if any, to be made
to the special education funding. These equalization adjustments
computed for the 1997–98 fiscal year would only be funded to the

3205



Ch. 854— 3 —

89

extent funds are appropriated for that purpose and would not create
any future entitlements for equalization.

(b) Commencing in the 1998–99 fiscal year and each fiscal year
thereafter, allocations of funds would be made to SELPAs and the
administrator of each SELPA would be responsible for the fiscal
administration of the annual budget allocation plan for special
education programs and the allocation of state and federal funds to
the school districts and county offices of education composing the
SELPA in accordance with the local plan.

(c) For the 1998–99 fiscal year, each SELPA would be entitled to,
at a minimum, an amount equal to the amount received per unit of
average daily attendance in the 1997–98 fiscal year from specified
state, local, and federal revenues for the purpose of special education
for preschool pupils (ages 3 to 5 years), special education for pupils
enrolled in kindergarten and grades 1 to 12, inclusive, and the
amounts received for equalization, as described in subdivision (a), as
adjusted for inflation, and equalization to the statewide target
amount, changes in enrollment, and for the incidence of special
disabilities, if applicable.

(d) Commencing with the 1999–2000 fiscal year and each fiscal
year thereafter, the amount of funding computed for each SELPA
would be subject to adjustment for changes in enrollment,
equalization to the statewide target amount, inflation, and for the
incidence of special disabilities, as specified. For purposes of
equalization, each SELPA that would receive an amount per unit of
average daily attendance for a fiscal year, as defined, that is below the
statewide target amount per unit of average daily attendance for
SELPAs, as computed, would be entitled to an equalization
adjustment for that fiscal year. Adjustments for equalization would
continue through and including the fiscal year in which all SELPAs
are funded, at a minimum, at the statewide target amount, as
adjusted for inflation. The superintendent would be required to
make various computations to determine the amounts available for
the purposes of equalization and the amount of the equalization
adjustment for each SELPA.

(e) Funding for licensed children’s institutions would continue to
be computed as required by existing law.

(f) The method of funding for nonpublic, nonsectarian school
contracts would be revised. The State Department of Education
would be required to administer an extraordinary cost pool to protect
SELPAs from the extraordinary costs associated with single
placements in nonpublic, nonsectarian schools. The Office of the
Legislative Analyst, the Department of Finance, and the State
Department of Education would be required to conduct a study, as
specified, of nonpublic school and nonpublic agency costs with a final
report to the appropriate policy and fiscal committees of the
Legislature on or before May 1, 1998.
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(g) Low-incidence funding would continue to be computed as
required by existing law.

(h) The method of allocating funds for regionalized operations
and services and the direct instructional support of program
specialists would be revised.

(2) This bill would require each SELPA to submit a revised local
plan on or before the time it is required to submit a local plan as
specified. Until the superintendent approves the revised local plan,
the SELPA would be required to continue to operate under the
reporting and accounting requirements prescribed by the State
Department of Education for the special education finance
provisions repealed by this bill. The department would be required
to issue transition guidelines on the accounting requirements that
SELPAs would be required to follow, including, but not necessarily
limited to, guidelines pertaining to accounting for instructional
personnel service units and caseloads. The bill would prohibit the
State Board of Education from approving any proposal to divide a
SELPA into 2 or more units unless either equalization among
SELPAs has been achieved or the division has no net impact on state
costs for special education, provided, however, that a proposal may
be approved if it was initially submitted prior to January 1, 1997.

(3) This bill would require each SELPA to administer the revised
local plans described in (2) and the allocation of funds. The bill would
require SELPAs that do not have approved revised local plans to
continue to distribute funds under the methods set forth in existing
law, as specified.

(4) This bill would revise the requirements for a SELPA that
requests a designation as a necessary small SELPA.

(5) This bill would repeal provisions requiring the termination of
the state’s participation in special education programs for individuals
with exceptional needs between the ages of 3 and 5 years if certain
conditions occur.

(6) This bill would make some of the numerous necessary
conforming substantive and technical changes to provisions of law
relating to special education.

(7) To the extent that this bill would place new requirements on
SELPAs, school districts, and county offices of education with respect
to governance of SELPAs and the distribution of funds to SELPAs,
this bill would impose a state-mandated local program.

(8) The bill would make legislative findings and declarations that
the federal Individuals with Disabilities Education Act, as amended
by the Individuals with Disabilities Education Act Amendments of
1997, contains specified provisions and that state and local education
agencies are required to abide by federal laws.

(9) This bill would require the Office of the Legislative Analyst,
in conjunction with the Department of Finance and the State
Department of Education, to conduct a study of the distribution of
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severe and costly disabilities and the Office of the Legislative Analyst,
the Department of Finance, and the State Department of Education
to submit a report of their findings to the appropriate policy and fiscal
committees of the Legislature on or before June 1, 1998.

(10) This bill would require the State Department of Education
to convene a working group to develop recommendations for
improving the compliance of state and local education agencies with
state and federal special education laws and regulations and to submit
a report of the recommendations to the appropriate policy and fiscal
committees of the Legislature on or before September 1, 1998.

(11) The California Constitution requires the state to reimburse
local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by this
act for a specified reason.

(12) This bill would provide that funding for this bill is contingent
upon the enactment of an appropriation in the annual Budget Act,
but would appropriate $100,000 from specified federal funds for the
purpose of the Office of the Legislative Analyst, the Department of
Finance, and the State Department of Education conducting the
study of nonpublic school and nonpublic agency costs and $200,000
from specified federal funds for the purpose of the Office of the
Legislative Analyst contracting for the request for proposal and study
of the distribution of severe and costly disabilities.

  Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. (a) This act shall be known and may be cited as the
Poochigian and Davis Special Education Reform Act.

(b) The Legislature hereby finds and declares the following:
(1) On December 1, 1995, approximately 9.4 percent of the

5,467,224 pupils enrolled in kindergarten and grades 1 to 12, inclusive,
in California required some form of special education programming
or service.

(2) Significant inequities in funding for special education exist in
California. Special education funding derives from the value of a local
education agency’s various instructional personnel services unit rates
plus the funds it generates from multiplying the total unit values by
the agency’s support services ratio. Since these values and ratios vary
greatly among the local education agencies, widely disparate funding
amounts are generated for the same type of program among local
education agencies.

(3) In the 1994–95 fiscal year, the following range in funding
amounts existed for each of the four types of instructional personnel
services units providing services to the nonseverely disabled:
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Unit Type Lowest Highest

Special classes and centers $31,137 $80,044
Resource specialists $26,064 $84,579
Designated instruction and services $30,080 $91,760
Instructional aides $ 9,601 $49,883

(4) The range in funding amounts in the 1994–95 fiscal year was
even greater for instructional personnel services units for special
education services for severely disabled pupils in special education
classes, as follows:

Unit Type Lowest Highest

Special classes and centers $31,137 $89,181
Instructional aides $ 9,601 $55,577

(5) Equalization aid has not been provided to correct the
disparities in special education funding since the Master Plan for
Special Education was enacted for statewide implementation in 1980.
Consequently, funding figures, based primarily on expenditures
made in the base year 1979–80, are still being used.

(6) In recent years, some additional money has been provided to
school districts to equalize revenue limit funding for regular
education programs, and school districts with lower base revenue
limits have had those revenue limits increased, resulting in those
school districts attaining a base revenue limit that is closer to the
statewide average.

(7) In February 1994, the Legislative Analyst, in the ‘‘Analysis of
the 1994–95 Budget Bill,’’ cited a number of major problems with the
state’s current special education funding formula. Among the
shortfalls cited included:

(A) Unjustified funding variation among local education agencies.
(B) Unnecessary complexity.
(C) Constraint on local innovation and on responses to changing

requirements.
(D) Inappropriate fiscal incentives related to special education

placements.
(8) The current method of funding special education programs

unduly influences the manner and methods through which special
education services are provided and inhibits the ability of local
education agencies to appropriately individualize the provision of
special education services to individuals with exceptional needs.

(9) Existing law provides for the annual calculation of additional
instructional personnel services necessary to address the enrollment
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growth in special education programs. Over the last four years, the
number of additional instructional personnel service units actually
funded to address the enrollment growth has been well under
one-half the number for which the calculation provides:

Fiscal

Year

Calculated

Need

Amount

Funded

Percent

Funded

1993-94 $  87,259,893 $ 30,376,332 34.8
1994-95 106,704,203 51,947,000 48.7
1995-96 99,634,692 31,589,000 31.7
1996-97 134,444,158 56,887,715 42.3

(10) Individuals with exceptional needs and their families are
protected by provisions of the Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. Sec. 794), the Americans with Disabilities Act of
1990 (42 U.S.C. Sec. 12101 et seq.), and federal regulations relating
thereto. These protections include, but are not limited to, the
following:

(A) Individuals with exceptional needs shall be identified, located,
and appropriately evaluated in a nondiscriminatory manner.

(B) Individuals with exceptional needs have the right to a free
appropriate public education pursuant to an individualized
education program developed by local education agency
representatives in partnership with the individual’s parents.

(C) Individuals with exceptional needs and their families shall
receive prior notification whenever a local educational agency
intends or refuses to initiate the evaluation of the individual with
exceptional needs.

(D) Whenever a local educational agency intends to change the
educational placement of an individual with exceptional needs, the
individual with exceptional needs and his or her family may review
the contents of any records or other materials used to make
educational decisions regarding the individual with exceptional
needs.

(E) Due process protections, including the protection of seeking
redress in the courts.

(11) The protections set forth in paragraph (10) and other
requirements of federal law and regulations shall not be adversely
affected or negated by any changes to state law which may occur
from this act.

SEC. 2. It is the intent of the Legislature, in enacting this act, to
accomplish the following:

(a) To establish a funding mechanism that:
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(1) Ensures greater equity in funding among special education
local plan areas so that pupils with exceptional needs receive the
necessary level of services regardless of their geographical location.

(2) Eliminates financial incentives to inappropriately place pupils
in special education programs.

(3) Recognizes the interaction among funding for special
education programs and services, revenue limits for school districts,
and funding for categorical programs.

(4) Phases in the newly developed funding formula on a gradual
basis so as not to disrupt educational services to pupils enrolled in
general or special education programs.

(5) Requires fiscal and program accountability in a manner that
ensures effective services are provided to pupils who require special
education services in compliance with federal laws and regulations
and ensures that federal and state funds are used for the intended
special education purposes.

(6) Establishes a funding formula that is understandable and
avoids unnecessary complexity.

(b) To recognize and establish the following principles to guide
the new funding mechanism:

(1) Allocations to special education local plan areas encourage and
support an areawide approach to service delivery that incorporates
collaborative administration and coordination of special education
services within an area, allows for the tailoring of the organizational
structures to differing population densities and demographic
attributes, and provides local flexibility for the planning and
provision of special education services in an efficient and
cost-effective manner.

(2) Allocations to special education local plan areas are best based
on a neutral factor such as total pupil population in the special
education local plan area.

(3) Local education agencies need the flexibility to adopt
innovative approaches to the delivery of special education services.

(c) It is also the intent of the Legislature that alternative delivery
systems that include effective schoolwide and districtwide screening
practices, the development of effective teaching and intervention
strategies, and regular and special education program collaboration,
including team teaching, consultation, and home-school
partnerships, be fully utilized in the identification process so as to
prevent pupils from needing special education services.

(d) It is further the intent of the Legislature that the new funding
mechanism based on total pupil population, does not create, in any
way, a disincentive to identify and serve pupils with exceptional
needs or eliminate or reduce the continuum of placement options.

SEC. 3. The Legislature further finds and declares as follows:
(a) It is the intent of the Legislature to equalize special education

program funding imbalances among local education agencies in the
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1997–98 fiscal year, pursuant to Chapter 7.1 (commencing with
Section 56835) of Part 30 of the Education Code, only to the extent
that funds are provided for that purpose in the Budget Act of 1997 or
in this act. It is further the intent of the Legislature to implement a
population-based funding formula in the 1998–99 fiscal year, pursuant
to Chapter 7.2 (commencing with Section 56836) of Part 30 of the
Education Code, to allocate special education program funds instead
of instructional personnel service units to the special education local
plan areas, and to equalize per-pupil funding among the special
education local plan areas over a multiyear period, only to the extent
that funds are appropriated for those purposes in the annual Budget
Act.

(b) As part of the new special education funding system, this act
proposes to achieve local administrative savings by simplifying the
administrative processes of the current funding system that govern
the activities of special education local plan areas, school districts, and
county offices of education. Specifically, this act eliminates the
process-intensive J-50 claim system that drains local resources away
from providing services to completing numerous, lengthy reports in
order to secure state funding for special education. To ensure
program accountability when the resource-based funding system is
replaced by the population-based funding system, this act also
provides for additional information to be included in each local plan
that will provide the public and other units of government specific
information on how services shall be provided and funded. The
Legislature finds and declares that the administrative savings
resulting from this act will more than offset any increased costs from
any new administrative workload resulting from this act.

(c) It is further the intent of the Legislature that the funds
provided for equalization entitlements pursuant to this act shall fully
compensate any mandated costs associated with maintaining pupil
caseload for the purpose of any cost claim filed with the Commission
on State Mandates.

SEC. 4. Section 44903.7 of the Education Code is amended to
read:

44903.7. When a local plan for the education of individuals with
exceptional needs is developed or revised pursuant to Chapter 2.5
(commencing with Section 56195) of Part 30, the following provisions
shall apply:

(a) Whenever any certificated employee, who is performing
service for one employer, is terminated, reassigned, or transferred,
or becomes an employee of another employer because of the
reorganization of special education programs pursuant to Chapter
797 of the Statutes of 1980, the employee shall be entitled to the
following:

(1) The employee shall retain the seniority date of his or her
employment with the district or county office from which he or she
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was terminated, reassigned, or transferred, in accordance with
Section 44847. In the case of termination, permanent employees shall
retain the rights specified in Section 44956 or, in the case of
probationary employees, Sections 44957 and 44958, with the district
or county office initiating the termination pursuant to Section 44955.

(2) The reassignment, transfer, or new employment caused by the
reorganization of special education programs pursuant to Chapter
797 of the Statutes of 1980, shall not affect the seniority or
classification of certificated employees already attained in any school
district that undergoes the reorganization. These employees shall
have the same status with respect to their seniority or classification,
with the new employer, including time served as probationary
employees. The total number of years served as a certificated
employee with the former district or county office shall be credited,
year for year, for placement on the salary schedule of the new district
or county office.

(b) All certificated employees providing service to individuals
with exceptional needs shall be employed by a county office of
education or an individual school district. Special education local plan
areas or responsible local agencies resulting from local plans for the
education of individuals with exceptional needs formulated in
accordance with Part 30 (commencing with Section 56000) shall not
be considered employers of certificated personnel for purposes of
this section.

(c) Subsequent to the reassignment or transfer of any certificated
employee as a result of the reorganization of special education
programs, pursuant to Chapter 797 of the Statutes of 1980, that
employee shall have priority, except as provided in subdivision (d),
in being informed of and in filling certificated positions in special
education in the areas in which the employee is certificated within
the district or county office by which the certificated employee is
then currently employed. This priority shall expire 24 months after
the date of reassignment or transfer, and may be waived by the
employee during that time period.

(d) A certificated employee who has served as a special education
teacher in a district or county office and has been terminated from
his or her employment by that district or county office pursuant to
Section 44955, shall have first priority in being informed of and in
filling vacant certificated positions in special education, for which the
employee is certificated and was employed, in any other county
office or school district that provides the same type of special
education programs and services for the pupils previously served by
the terminated employee. For a period of 39 months for permanent
employees and 24 months for probationary employees from the date
of termination, the employee shall have the first priority right to
reappointment as provided in this section, if the employee has not
attained the age of 65 years before reappointment.
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SEC. 5. Section 48915.5 of the Education Code is amended to
read:

48915.5. (a) In a matter involving a pupil with previously
identified exceptional needs who is currently enrolled in a special
education program, the governing board may order the pupil
expelled pursuant to subdivision (b) or (d) of Section 48915 only if
all of the following conditions are met:

(1) An individualized education program team meeting is held
and conducted pursuant to Article 3 (commencing with Section
56340) of Chapter 2 of Part 30.

(2) The team determines that the misconduct was not caused by,
or was not a direct manifestation of, the pupil’s identified disability.

(3) The team determines that the pupil had been appropriately
placed at the time the misconduct occurred.

The term ‘‘pupil with previously identified exceptional needs,’’ as
used in this section, means a pupil who meets the requirements of
Section 56026 and who, at the time the alleged misconduct occurred,
was enrolled in a special education program, including enrollment in
nonpublic schools pursuant to Section 56365 and state special schools.

(b) For purposes of this section, all applicable procedural
safeguards prescribed by federal and state law and regulations apply
to proceedings to expel pupils with previously identified exceptional
needs, except that, notwithstanding Section 56321, subdivision (e) of
Section 56506, or any other provision of law, parental consent is not
required prior to conducting a preexpulsion educational assessment
pursuant to subdivision (e), or as a condition of the final decision of
the local board to expel.

(c) Each local educational agency, pursuant to the requirements
of Section 56195.8, shall develop procedures and timelines governing
expulsion procedures for individuals with exceptional needs.

(d) The parent of each pupil with previously identified
exceptional needs has the right to participate in the individualized
education program team meeting conducted pursuant to subdivision
(a) preceding the commencement of expulsion proceedings,
following the completion of a preexpulsion assessment pursuant to
subdivision (e), through actual participation, representation, or a
telephone conference call. The meeting shall be held at a time and
place mutually convenient to the parent and local educational
agency within the period, if any, of the pupil’s preexpulsion
suspension. A telephone conference call may be substituted for the
meeting. Each parent shall be notified of his or her right to
participate in the meeting at least 48 hours prior to the meeting.
Unless a parent has requested a postponement, the meeting may be
conducted without the parent’s participation, if the notice required
by this subdivision has been provided. The notice shall specify that
the meeting may be held without the parent’s participation, unless
the parent requests a postponement for up to three additional
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schooldays pursuant to this subdivision. Each parent may request that
the meeting be postponed for up to three additional schooldays. If a
postponement has been granted, the local educational agency may
extend any suspension of a pupil for the period of postponement if
the pupil continues to pose an immediate threat to the safety of
himself, herself, or others and the local educational agency notifies
the parent that the suspension will be continued during the
postponement. However, the suspension shall not be extended
beyond 10 consecutive schooldays unless agreed to by the parent, or
by a court order. If a parent who has received proper notice of the
meeting refuses to consent to an extension beyond 10 consecutive
schooldays and chooses not to participate, the meeting may be
conducted without the parent’s participation.

(e) In determining whether a pupil should be expelled, the
individualized education program team shall base its decision on the
results of a preexpulsion educational assessment conducted in
accordance with the guidelines of Section 104.35 of Title 34 of the
Code of Federal Regulations, which shall include a review of the
appropriateness of the pupil’s placement at the time of the alleged
misconduct, and a determination of the relationship, if any, between
the pupil’s behavior and his or her disability.

In addition to the preexpulsion educational assessment results, the
individualized education program team shall also review and
consider the pupil’s health records and school discipline records. The
parent, pursuant to Section 300.504 of Title 34 of the Code of Federal
Regulations, is entitled to written notice of the local educational
agency’s intent to conduct a preexpulsion assessment. The parent
shall make the pupil available for the assessment at a site designated
by the local educational agency without delay. The parent’s right to
an independent assessment under Section 56329 applies despite the
fact that the pupil has been referred for expulsion.

(f) If the individualized education program team determines that
the alleged misconduct was not caused by, or a direct manifestation
of, the pupil’s disability, and if it is determined that the pupil was
appropriately placed, the pupil shall be subject to the applicable
disciplinary actions and procedures prescribed under this article.

(g) The parent of each pupil with previously identified
exceptional needs has the right to a due process hearing conducted
pursuant to Section 1415 of Title 20 of the United States Code if the
parent disagrees with the decision of the individualized education
program team made pursuant to subdivision (f), or if the parent
disagrees with the decision to rely upon information obtained, or
proposed to be obtained, pursuant to subdivision (e).

(h) No expulsion hearing shall be conducted for an individual with
exceptional needs until all of the following have occurred:

(1) A preexpulsion assessment is conducted.
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(2) The individualized education program team meets pursuant
to subdivision (a).

(3) Due process hearings and appeals, if initiated pursuant to
Section 1415 of Title 20 of the United States Code, are completed.

(i) Pursuant to subdivision (a) of Section 48918, the statutory
times prescribed for expulsion proceedings for individuals with
exceptional needs shall commence after the completion of
paragraphs (1), (2), and (3) in subdivision (h).

(j) If an individual with exceptional needs is excluded from
schoolbus transportation, the pupil is entitled to be provided with an
alternative form of transportation at no cost to the pupil or parent.

SEC. 6. Section 56100 of the Education Code is amended to read:
56100. The State Board of Education shall do all of the following:
(a) Adopt rules and regulations necessary for the efficient

administration of this part.
(b) Adopt criteria and procedures for the review and approval by

the board of local plans. Local plans may be approved for up to four
years.

(c) Adopt size and scope standards for determining the efficacy
of local plans submitted by special education local plan areas,
pursuant to subdivision (a) of Section 56195.1.

(d) Provide review, upon petition, to any district, special
education local plan area, or county office that appeals a decision
made by the department that affects its providing services under this
part except a decision made pursuant to Chapter 5 (commencing
with Section 56500).

(e) Review and approve a program evaluation plan for special
education programs provided by this part in accordance with
Chapter 6 (commencing with Section 56600). This plan may be
approved for up to three years.

(f) Recommend to the Commission on Teacher Credentialing the
adoption of standards for the certification of professional personnel
for special education programs conducted pursuant to this part.

(g) Adopt regulations to provide specific procedural criteria and
guidelines for the identification of pupils as individuals with
exceptional needs.

(h) Adopt guidelines of reasonable pupil progress and
achievement for individuals with exceptional needs. The guidelines
shall be developed to aid teachers and parents in assessing an
individual pupil’s education program and the appropriateness of the
special education services.

(i) In accordance with the requirements of federal law, adopt
regulations for all educational programs for individuals with
exceptional needs, including programs administered by other state
or local agencies.

(j) Adopt uniform rules and regulations relating to parental due
process rights in the area of special education.
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(k) Adopt rules and regulations regarding the ownership and
transfer of materials and equipment, including facilities, related to
transfer of programs, reorganization, or restructuring of special
education local plan areas.

SEC. 7. Section 56140 of the Education Code is amended to read:
56140. County offices shall do all of the following:
(a) Initiate and submit to the superintendent a countywide plan

for special education which demonstrates the coordination of all local
plans submitted pursuant to Section 56200 and which ensures that all
individuals with exceptional needs residing within the county,
including those enrolled in alternative education programs,
including, but not limited to, alternative schools, charter schools,
opportunity schools and classes, community day schools operated by
school districts, community schools operated by county offices of
education, and juvenile court schools, will have access to appropriate
special education programs and related services. However, a county
office shall not be required to submit a countywide plan when all the
districts within the county elect to submit a single local plan.

(b) Within 45 days, approve or disapprove any proposed local plan
submitted by a district or group of districts within the county or
counties. Approval shall be based on the capacity of the district or
districts to ensure that special education programs and services are
provided to all individuals with exceptional needs.

(1) If approved, the county office shall submit the plan with
comments and recommendations to the superintendent.

(2) If disapproved, the county office shall return the plan with
comments and recommendations to the district. This district may
immediately appeal to the superintendent to overrule the county
office’s disapproval. The superintendent shall make a decision on an
appeal within 30 days of receipt of the appeal.

(3) A local plan may not be implemented without approval of the
plan by the county office or a decision by the superintendent to
overrule the disapproval of the county office.

(c) Participate in the state onsite review of the district’s
implementation of an approved local plan.

(d) Join with districts in the county which elect to submit a plan
or plans pursuant to subdivision (c) of Section 56195.1. Any plan may
include more than one county, and districts located in more than one
county. Nothing in this subdivision shall be construed to limit the
authority of a county office to enter into other agreements with these
districts and other districts to provide services relating to the
education of individuals with exceptional needs.

SEC. 8. Section 56156.5 of the Education Code is amended to
read:

56156.5. (a) Each district, special education local plan area, or
county office shall be responsible for providing appropriate
education to individuals with exceptional needs residing in licensed
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children’s institutions and foster family homes located in the
geographical area covered by the local plan.

(b) In multidistrict and district and county office local plan areas,
local written agreements shall be developed, pursuant to subdivision
(f) of Section 56195.7, to identify the public education entities that
will provide the special education services.

(c) If there is no local agreement, special education services for
individuals with exceptional needs residing in licensed children’s
institutions shall be the responsibility of the county office in the
county in which the institution is located, if the county office is part
of the special education local plan area, and special education
services for individuals with exceptional needs residing in foster
family homes shall be the responsibility of the district in which the
foster family home is located. If a county office is not a part of the
special education local plan area, special education services for
individuals with exceptional needs residing in licensed children’s
institutions, pursuant to this subdivision, shall be the responsibility of
the responsible local agency or other administrative entity of the
special education local plan area. This program responsibility shall
continue until the time local written agreements are developed
pursuant to subdivision (f) of Section 56195.7.

SEC. 9. Section 56167 of the Education Code is amended to read:
56167. (a) Individuals with exceptional needs who are placed in

a public hospital, state licensed children’s hospital, psychiatric
hospital, proprietary hospital, or a health facility for medical purposes
are the educational responsibility of the district, special education
local plan area, or county office in which the hospital or facility is
located, as determined in local written agreements pursuant to
subdivision (e) of Section 56195.7.

(b) For the purposes of this part, ‘‘health facility’’ shall have the
definition set forth in Sections 1250, 1250.2, and 1250.3 of the Health
and Safety Code.

SEC. 10. Article 6 (commencing with Section 56170) of Chapter
2 of Part 30 of the Education Code is repealed.

SEC. 11. Section 56190 of the Education Code is amended to read:
56190. Each plan submitted under Section 56195.1 shall establish

a community advisory committee. The committee shall serve only in
an advisory capacity.

SEC. 12. Chapter 2.5 (commencing with Section 56195) is added
to Part 30 of the Education Code, to read:

CHAPTER 2.5. GOVERNANCE

Article 1. Local Plans

56195. Each special education local plan area, as defined in
subdivision (d) of Section 56195.1, shall administer local plans
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submitted pursuant to Chapter 3 (commencing with Section 56200)
and shall administer the allocation of funds pursuant to Chapter 7.2
(commencing with Section 56836).

56195.1. The governing board of a district shall elect to do one of
the following:

(a) If of sufficient size and scope, under standards adopted by the
board, submit to the superintendent a local plan for the education of
all individuals with exceptional needs residing in the district in
accordance with Chapter 3 (commencing with Section 56200).

(b) In conjunction with one or more districts, submit to the
superintendent a local plan for the education of individuals with
exceptional needs residing in those districts in accordance with
Chapter 3 (commencing with Section 56200). The plan shall include,
through joint powers agreements or other contractual agreements,
all the following:

(1) Provision of a governance structure and any necessary
administrative support to implement the plan.

(2) Establishment of a system for determining the responsibility
of participating agencies for the education of each individual with
exceptional needs residing in the special education local plan area.

(3) Designation of a responsible local agency or alternative
administrative entity to perform functions such as the receipt and
distribution of funds, provision of administrative support, and
coordination of the implementation of the plan. Any participating
agency may perform any of these services required by the plan.

(c) Join with the county office, to submit to the superintendent a
local plan in accordance with Chapter 3 (commencing with Section
56200) to assure access to special education and services for all
individuals with exceptional needs residing in the geographic area
served by the plan. The county office shall coordinate the
implementation of the plan, unless otherwise specified in the plan.
The plan shall include, through contractual agreements, all of the
following:

(1) Establishment of a system for determining the responsibility
of participating agencies for the education of each individual with
exceptional needs residing in the geographical area served by the
plan.

(2) Designation of the county office, of a responsible local agency,
or of any other administrative entity to perform functions such as the
receipt and distribution of funds, provision of administrative support,
and coordination of the implementation of the plan. Any
participating agency may perform any of these services required by
the plan.

(d) The service area covered by the local plan developed under
subdivision (a), (b), or (c) shall be known as the special education
local plan area.
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(e) Nothing in this section shall be construed to limit the authority
of a county office and a school district or group of school districts to
enter into contractual agreements for services relating to the
education of individuals with exceptional needs; provided that,
except for instructional personnel service units serving infants, until
a special education local plan area adopts a revised local plan
approved pursuant to Section 56836.03, the county office of education
or school district that reports a unit for funding shall be the agency
that employs the personnel who staff the unit, unless the combined
unit rate and support service ratio of the nonemploying agency is
equal to or lower than that of the employing agency and both
agencies agree that the nonemploying agency will report the unit for
funding.

56195.3. In developing a local plan under Section 56195.1, each
district shall do the following:

(a) Involve special and general teachers selected by their peers
and parents selected by their peers in an active role.

(b) Cooperate with the county office and other school districts in
the geographic areas in planning its option under Section 56195.1 and
each fiscal year, notify the department, impacted special education
local plan areas, and participating county offices of its intent to elect
an alternative option from those specified in Section 56195.1, at least
one year prior to the proposed effective date of the implementation
of the alternative plan.

(c) Cooperate with the county office to assure that the plan is
compatible with other local plans in the county and any county plan
of a contiguous county.

(d) Submit to the county office for review any plan developed
under subdivision (a) or (b) of Section 56195.1.

56195.5. (a) Each county office and district governing board
shall have authority over the programs it directly maintains,
consistent with the local plan submitted pursuant to Section 56195.1.
In counties with more than one special education local plan area for
which the county office provides services, relevant provisions of
contracts between the county office and its employees governing
wages, hours, and working conditions shall supersede like provisions
contained in a plan submitted under Section 56195.1.

(b) Any county office or district governing board may provide for
the education of individual pupils in special education programs
maintained by other districts or counties, and may include within the
special education programs pupils who reside in other districts or
counties. Section 46600 shall apply to interdistrict attendance
agreements for programs conducted pursuant to this part.
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Article 2. Local Requirements

56195.7. In addition to the provisions required to be included in
the local plan pursuant to Chapter 3 (commencing with Section
56200), each special education local plan area that submits a local plan
pursuant to subdivision (b) of Section 56195.1 and each county office
that submits a local plan pursuant to subdivision (c) of Section 56195.1
shall develop written agreements to be entered into by entities
participating in the plan. The agreements need not be submitted to
the superintendent. These agreements shall include, but not be
limited to, the following:

(a) A coordinated identification, referral, and placement system
pursuant to Chapter 4 (commencing with Section 56300).

(b) Procedural safeguards pursuant to Chapter 5 (commencing
with Section 56500).

(c) Regionalized services to local programs, including, but not
limited to, all of the following:

(1) Program specialist service pursuant to Section 56368.
(2) Personnel development, including training for staff, parents,

and members of the community advisory committee pursuant to
Article 3 (commencing with Section 56240).

(3) Evaluation pursuant to Chapter 6 (commencing with Section
56600).

(4) Data collection and development of management information
systems.

(5) Curriculum development.
(6) Provision for ongoing review of programs conducted, and

procedures utilized, under the local plan, and a mechanism for
correcting any identified problem.

(d) A description of the process for coordinating services with
other local public agencies that are funded to serve individuals with
exceptional needs.

(e) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in public
hospitals, proprietary hospitals, and other residential medical
facilities pursuant to Article 5.5 (commencing with Section 56167) of
Chapter 2.

(f) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in licensed
children’s institutions and foster family homes pursuant to Article 5
(commencing with Section 56155) of Chapter 2.

(g) A description of the process for coordinating and providing
services to individuals with exceptional needs placed in juvenile
court schools or county community schools pursuant to Section 56150.

(h) A budget for special education and related services that shall
be maintained by the special education local plan area and be open
to the public covering the entities providing programs or services
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within the special education local plan area. The budget language
shall be presented in a form that is understandable by the general
public. For each local educational agency or other entity providing
a program or service, the budget, at minimum, shall display the
following:

(1) Expenditures by object code and classification for the previous
fiscal year and the budget by the same object code classification for
the current fiscal year.

(2) The number and type of certificated instructional and support
personnel, including the type of class setting to which they are
assigned, if appropriate.

(3) The number of instructional aides and other qualified
classified personnel.

(4) The number of enrolled individuals with exceptional needs
receiving each type of service provided.

56195.8. (a) Each entity providing special education under this
part shall adopt policies for the programs and services it operates,
consistent with agreements adopted pursuant to subdivision (b) or
(c) of Section 56195.1 or Section 56195.7. The policies need not be
submitted to the superintendent.

(b) The policies shall include, but not be limited to, all of the
following:

(1) Nonpublic, nonsectarian services, including those provided
pursuant to Sections 56365 and 56366.

(2) Review, at a general education or special education teacher’s
request, of the assignment of an individual with exceptional needs to
his or her class and a mandatory meeting of the individualized
education program team if the review indicates a change in the
pupil’s placement, instruction, related services, or any combination
thereof. The procedures shall indicate which personnel are
responsible for the reviews and a timetable for completion of the
review.

(3) Procedural safeguards pursuant to Chapter 5 (commencing
with Section 56500).

(4) Resource specialists pursuant to Section 56362.
(5) Transportation, where appropriate, which describes how

special education transportation is coordinated with regular
home-to-school transportation. The policy shall set forth criteria for
meeting the transportation needs of special education pupils. The
policy shall include procedures to ensure compatibility between
mobile seating devices, when used, and the securement systems
required by Federal Motor Vehicle Safety Standard No. 222 (49
C.F.R. 571.222) and to ensure that schoolbus drivers are trained in the
proper installation of mobile seating devices in the securement
systems.

(6) Information on the number of individuals with exceptional
needs who are being provided special education and related services.
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(7) Caseloads pursuant to Chapter 4.45 (commencing with
Section 56440) of Part 30. The policies, with respect to caseloads, shall
not be developed until guidelines or proposed regulations are issued
pursuant to Section 56441.7. The guidelines or proposed regulations
shall be considered when developing the caseload policy. A
statement of justification shall be attached if the local caseload policy
exceeds state guidelines or proposed regulations.

(c) The policies may include, but are not limited to, provisions for
involvement of district and county governing board members in any
due process hearing procedure activities conducted pursuant to, and
consistent with, state and federal law.

56195.9. The plan for special education shall be developed and
updated cooperatively by a committee of representatives of special
and regular teachers and administrators selected by the groups they
represent and with participation by parent members of the
community advisory committee, or parents selected by the
community advisory committee, to ensure adequate and effective
participation and communication.

SEC. 13. Section 56200 of the Education Code is amended to read:
56200. Each local plan submitted to the superintendent under

this part shall contain all the following:
(a) Compliance assurances, including general compliance with

the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec.
794), and this part.

(b) A description of services to be provided by each district and
county office. This description shall demonstrate that all individuals
with exceptional needs shall have access to services and instruction
appropriate to meet their needs as specified in their individualized
education programs.

(c) (1) A description of the governance and administration of the
plan, including the role of county office and district governing board
members.

(2) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56170, shall specify the responsibilities of each
participating county office and district governing board in the
policymaking process, the responsibilities of the superintendents of
each participating district and county in the implementation of the
plan, and the responsibilities of district and county administrators of
special education in coordinating the administration of the local plan.

(d) Copies of joint powers agreements or contractual agreements,
as appropriate, for districts and counties that elect to enter into those
agreements pursuant to subdivision (b) or (c) of Section 56170.

(e) An annual budget plan to allocate instructional personnel
service units, support services, and transportation services directly to
entities operating those services and to allocate regionalized services
funds to the county office, responsible local agency, or other
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alternative administrative structure. The annual budget plan shall be
adopted at a public hearing held by the district, special education
local plan area, or county office, as appropriate. Notice of this hearing
shall be posted in each school in the local plan area at least 15 days
prior to the hearing. The annual budget plan may be revised during
the fiscal year, and these revisions may be submitted to the
superintendent as amendments to the allocations set forth in the
plan. However, the revisions shall, prior to submission to the
superintendent, be approved according to the policymaking process,
established pursuant to paragraph (2) of subdivision (c).

(f) Verification that the plan has been reviewed by the
community advisory committee and that the committee had at least
30 days to conduct this review prior to submission of the plan to the
superintendent.

(g) A description of the identification, referral, assessment,
instructional planning, implementation, and review in compliance
with Chapter 4 (commencing with Section 56300).

(h) A description of the process being utilized to meet the
requirements of Section 56303.

(i) A description of the process being utilized to meet the
requirements of the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

SEC. 14. Section 56202 is added to the Education Code, to read:
56202. This article shall only apply to districts, county offices, and

special education local plan areas that have not had a revised local
plan approved pursuant to Section 56836.03.

This article shall become inoperative on July 1, 2003, and, as of
January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 15. Article 1.1 (commencing with Section 56205) is added
to Chapter 3 of Part 30 of the Education Code, to read:

Article 1.1. State Requirements

56205. Each special education local plan area shall submit a local
plan to the superintendent under this part. The local plan shall
contain all the following:

(a) Compliance assurances, including general compliance with
the Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400
et seq.), Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Sec.
794), the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101
et seq.), federal regulations relating thereto, and this part.

(b) (1) A description of the governance and administration of the
plan, including identification of the governing body of a multidistrict
plan or the individual responsible for administration in a single
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district plan, and a description of the elected officials to whom the
governing body or individual is responsible.

(2) A description of the regionalized operations and services listed
in Section 56836.23 and the direct instructional support provided by
program specialists in accordance with Section 56368 to be provided
through the plan.

(3) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56195.1, shall specify the responsibilities of each
participating county office and district governing board in the
policymaking process, the responsibilities of the superintendents of
each participating district and county in the implementation of the
plan, and the responsibilities of district and county administrators of
special education in coordinating the administration of the local plan.

(4) Multidistrict plans, submitted pursuant to subdivision (b) or
(c) of Section 56195.1, shall identify the respective roles of the
administrative unit and the administrator of the special education
local plan area and the individual local education agencies within the
special education local plan area in relation to the following:

(A) The hiring, supervision, evaluation, and discipline of the
administrator of the special education local plan area and staff
employed by the administrative unit in support of the local plan.

(B) The allocation from the state of federal and state funds to the
special education local plan area or to local education agencies within
the special education local plan area.

(C) The operation of special education programs.
(D) Monitoring the appropriate use of federal, state, and local

funds allocated for special education programs.
(E) The preparation of program and fiscal reports required of the

special education local plan area by the state.
(5) The description of the governance and administration of the

plan, and the policymaking process, shall be consistent with
subdivision (f) of Section 56001, subdivision (a) of Section 56195.3,
and Section 56195.9 and shall reflect a schedule of regular
consultations regarding policy and budget development with
representatives of special and regular teachers and administrators
selected by the groups they represent and parent members of the
community advisory committee established pursuant to Article 7
(commencing with Section 56190) of Chapter 2.

(c) A description of the method by which members of the public,
including parents or guardians of individuals with exceptional needs
who are receiving services under the plan, may address questions or
concerns to the governing body or individual identified in paragraph
(1) of subdivision (b).

(d) A description of an alternative resolution process, including
mediation and final and binding arbitration to resolve disputes over
the distribution of funding, the responsibility for service provision,
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and other activities specified within the plan. Any arbitration shall be
conducted by the department.

(e) Copies of joint powers agreements or contractual agreements,
as appropriate, for districts and counties that elect to enter into those
agreements pursuant to subdivision (b) or (c) of Section 56195.1.

(f) An annual budget allocation plan that shall be adopted at a
public hearing held by the special education local plan area. Notice
of this hearing shall be posted in each school in the local plan area at
least 15 days prior to the hearing. The annual budget allocation plan
may be revised during any fiscal year, and these revisions may be
submitted to the superintendent as amendments to the allocations set
forth in the local plan. However, the revisions shall, prior to
submission to the superintendent, be approved according to the
policymaking process established pursuant to paragraph (3) of
subdivision (b) and consistent with subdivision (f) of Section 56001
and Section 56222. The annual budget plan shall separately identify
the allocations for all of the following:

(1) Funds received in accordance with Chapter 7.2 (commencing
with Section 56836).

(2) Administrative costs of the plan.
(3) Special education services to pupils with severe disabilities and

low incidence disabilities.
(4) Special education services to pupils with nonsevere

disabilities.
(5) Supplemental aids and services to meet the individual needs

of pupils placed in regular education classrooms and environments.
(6) Regionalized operations and services, and direct instructional

support by program specialists in accordance with Article 6
(commencing with Section 56836.23) of Chapter 7.2.

(7) The use of property taxes allocated to the special education
local plan area pursuant to Section 2572.

(g) An annual service plan shall be adopted at a public hearing
held by the special education local plan area. Notice of this hearing
shall be posted in each school in the special education local plan area
at least 15 days prior to the hearing. The annual service plan may be
revised during any fiscal year, and these revisions may be submitted
to the superintendent as amendments to the plan. However, the
revisions shall, prior to submission to the superintendent, be
approved according to the policymaking process established
pursuant to paragraph (3) of subdivision (b) and consistent with
subdivision (f) of Section 56001 and Section 56222. The annual service
plan shall include a description of services to be provided by each
district and county office, including the nature of the services and the
location at which the services will be provided, including alternative
schools, charter schools, opportunity schools and classes, community
day schools operated by school districts, community schools operated
by county offices of education, and juvenile court schools regardless
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of whether the district or county office of education is participating
in the local plan. This description shall demonstrate that all
individuals with exceptional needs shall have access to services and
instruction appropriate to meet their needs as specified in their
individualized education programs.

(h) Verification that the plan has been reviewed by the
community advisory committee and that the committee had at least
30 days to conduct this review prior to submission of the plan to the
superintendent.

(i) A description of the identification, referral, assessment,
instructional planning, implementation, and review in compliance
with Chapter 4 (commencing with Section 56300).

(j) A description of the process being utilized to meet the
requirements of Section 56303.

(k) A description of the process being utilized to meet the
requirements of the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

(l) The local plan, budget allocation plan, and annual service plan
shall be written in language that is understandable to the general
public.

56206. As a part of the local plan submitted pursuant to Section
56205, each special education local plan area shall describe how
specialized equipment and services will be distributed within the
local plan area in a manner that minimizes the necessity to serve
pupils in isolated sites and maximizes the opportunities to serve
pupils in the least restrictive environments.

56207. (a) No educational programs and services already in
operation in school districts or a county office of education pursuant
to Part 30 (commencing with Section 56000) shall be transferred to
another school district or a county office of education or from a
county office of education to a school district unless the special
education local plan area has developed a plan for the transfer which
addresses, at a minimum, all of the following:

(1) Pupil needs.
(2) The availability of the full continuum of services to affected

pupils.
(3) The functional continuation of the current individualized

education programs of all affected pupils.
(4) The provision of services in the least restrictive environment

from which affected pupils can benefit.
(5) The maintenance of all appropriate support services.
(6) The assurance that there will be compliance with all federal

and state laws and regulations and special education local plan area
policies.

(7) The means through which parents and staff were represented
in the planning process.
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(b) The date on which the transfer will take effect may be no
earlier than the first day of the second fiscal year beginning after the
date on which the sending or receiving agency has informed the
other agency and the governing body or individual identified in
paragraph (1) of subdivision (b) of Section 56205, unless the
governing body or individual identified in paragraph (1) of
subdivision (b) of Section 56205 unanimously approves the transfer
taking effect on the first day of the first fiscal year following that date.

(c) If either the sending or receiving agency disagree with the
proposed transfer, the matter shall be resolved by the alternative
resolution process established pursuant to subdivision (d) of Section
56205.

56208. This article shall apply to special education local plan areas
that are submitting a revised local plan for approval pursuant to
Section 56836.03 or that have an approved revised local plan pursuant
to Section 56836.03.

SEC. 16. Section 56210 of the Education Code is amended to read:
56210. (a) It is the intent of the Legislature in enacting this

article to ensure that individuals with exceptional needs residing in
special education local plan areas with small or sparse populations
have equitable access to the programs and services they may require.
It is further the intent of the Legislature to provide a guaranteed
minimum level of authorized instructional personnel service units to
special education local plan areas with small or sparse populations
and the means through which these special education local plan areas
may achieve planned orderly growth and maintenance of services
through the local planning process. It is also the intent of the
Legislature to relieve special education local plan areas with small or
sparse populations from the burdensome dependency upon the
annual waiver authority of Sections 56728.6, 56728.8, and 56761 so that
individuals with exceptional needs residing in those areas may have
equitable access to required programs and services.

(b) It is the further intent of the Legislature in enacting this article
that special education local plan areas with small or sparse
populations be provided with supplemental funding to facilitate their
ability to perform the regionalized service functions listed in Section
56780 and provide the direct instructional support of program
specialists in accordance with Section 56368.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 17. Section 56211 of the Education Code is amended to read:
56211. (a) A special education local plan area submitting a local

plan, pursuant to subdivision (c) of Section 56195.1, which includes
all of the school districts located in the county submitting the plan,
except those participating in a countywide special education local
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plan area located in an adjacent county, and which meets the criteria
for special education local plan areas with small or sparse populations
set forth in Section 56212, is eligible to request that designation in its
local plan application and may request exemption for the three-year
period covered by its approved plan from compliance with one or
more of the standards, ratios, and criteria specified in subdivision (b).
In requesting the designation in its local plan application, the special
education local plan area shall include a maintenance of service
section, pursuant to Section 56213, in which it may request
authorization to operate pursuant to the provisions of this article for
the three-year period covered by its approved local plan. Each
request shall specify which of the standards, ratios, proportions, and
criteria for which any exemption is requested, and why compliance
with the standards, ratios, proportions, and criteria would prevent
the provision of a free appropriate public education or would create
undue hardship.

(b) An eligible special education local plan area submitting a local
plan application pursuant to this section may request exemption
from the standards, ratios, and criteria set forth in Sections 56728.6,
56728.8 and 56760 pertaining to the authorization, recapture,
retention, and operation of instructional personnel service units.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 18. Section 56211 is added to the Education Code, to read:
56211. A special education local plan area submitting a local plan,

pursuant to subdivision (c) of Section 56195.1, which includes all of
the school districts located in the county submitting the plan, except
those participating in a countywide special education local plan area
located in an adjacent county, and which meets the criteria for
special education local plan areas with small populations set forth in
Section 56212, is eligible to request that designation in its local plan
application.

This section shall become operative on July 1, 1998.
SEC. 19. Section 56212 of the Education Code is amended to read:
56212. An eligible special education local plan area, which

submits a local plan under the provisions of Section 56211, may
request designation as a small or sparsely populated special education
local plan area in one of the following categories:

(a) A necessary small special education local plan area in which
the total enrollment in kindergarten and grades 1 to 12, inclusive, is
less than 15,000, and which includes all of the school districts located
in the county or counties participating in the local plan.

(b) A sparsely populated special education local plan area in
which the total enrollment in kindergarten and grades 1 to 12,
inclusive, is less than 25,000, in which the combined pupil density
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ratio is not more than 20 pupils in those grades per square mile, and
which includes all of the school districts located in the county
submitting the plan except those that are participants in a
countywide special education local plan area located in an adjacent
county.

(c) A special education local plan area with a sparsely populated
county in which a special education local plan area includes all of the
districts in two or more adjacent counties and in which at least one
of the counties would have met the criteria set forth in subdivision
(a) or (b) of this section if the districts and the county office of
education had elected to submit a single county plan.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 20. Section 56212 is added to the Education Code, to read:
56212. An eligible special education local plan area, which

submits a local plan under the provisions of Section 56211, may
request designation as a necessary small special education local plan
area if its total reported units of average daily attendance in
kindergarten and grades 1 to 12, inclusive, is less than 15,000, and if
it includes all of the school districts located in the county or counties
participating in the local plan.

This section shall become operative on July 1, 1998.
SEC. 21. Section 56213 of the Education Code is amended to read:
56213. (a) Each eligible special education local plan area that

submits a local plan pursuant to Section 56211 and that elects
exemptions from the standards, ratios, proportions, and criteria set
forth in Sections 56728.6, 56728.8, and 56760 pertaining to the
authorization, recapture, retention, and operation of instructional
personnel service units shall, for the duration of its local plan, retain,
as minimum annual authorization, the number of authorized
instructional personnel service units, and portions thereof, that it
reported as operated at the second principal apportionment of the
fiscal year immediately preceding the initial year of implementation
of the local plan submitted pursuant to this article.

(b) In addition to the contents required to be included in the local
plan pursuant to Section 56200, a local plan application submitted
pursuant to this article shall include a maintenance of service section
in which the eligible special education local plan area shall project the
type and total number of additional instructional personnel service
units, and portions thereof, it will require for each year of the
duration of the local plan, the locations in which instructional
personnel service units will be utilized, their estimated caseloads, and
a description of the services to be provided.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
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becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 22. Section 56214 of the Education Code is amended to read:
56214. Each small or sparsely populated special education local

plan area which anticipates that its service needs will require
instructional personnel service units, or portions thereof, in excess of
those authorized in its approved local plan may submit, prior to
March 1 of any year, an amendment to the maintenance of service
section of its local plan in which it may request an increase in its total
number of authorized instructional personnel service units
beginning in the following year. The amendment shall project the
type and total number of additional instructional personnel service
units, and portions thereof, the small or sparsely populated special
education local plan area will require for each remaining year of the
duration of the local plan, the locations in which additional
instructional personnel service units will be utilized, their estimated
caseloads, and a description of the services to be provided.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 23. Section 56214.5 of the Education Code is amended to
read:

56214.5. A special education local plan area which ceases meeting
the criteria set forth in Sections 56211 and 56212 during any year in
which the local plan area is implementing an approved local plan
pursuant to this article shall retain the exemptions authorized
pursuant to Section 56213 and the then current level of authorized
instructional personnel service units for the following year.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 24. Section 56217 of the Education Code is amended to read:
56217. Plans and amendments submitted pursuant to this article

shall be approved by the State Board of Education prior to the
implementation of those plans and amendments.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 25. Section 56218 of the Education Code is amended to read:
56218. Instructional personnel service units authorized pursuant

to this article shall not increase the statewide total number of
instructional personnel service units for the purposes of state
apportionments unless an appropriation specifically for an increase
in the number of instructional personnel service units is made in the
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annual Budget Act or other legislation. If an appropriation is made,
instructional personnel service units authorized pursuant to this
article shall be included in the increased number of units and shall
be funded only by the appropriation and no other funds may be
apportioned for them.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 26. Article 2 (commencing with Section 56220) of Chapter
3 of Part 30 of the Education Code is repealed.

SEC. 27. Section 56325 of the Education Code is amended to read:
56325. (a) Whenever a pupil transfers into a school district from

a school district not operating programs under the same local plan in
which he or she was last enrolled in a special education program, the
administrator of a local program under this part shall ensure that the
pupil is immediately provided an interim placement for a period not
to exceed 30 days. The interim placement must be in conformity with
an individualized education program, unless the parent or guardian
agrees otherwise. The individualized education program
implemented during the interim placement may be either the pupil’s
existing individualized education program, implemented to the
extent possible within existing resources, which may be
implemented without complying with subdivision (a) of Section
56321, or a new individualized education program developed
pursuant to Section 56321.

(b) Before the expiration of the 30-day period, the interim
placement shall be reviewed by the individualized education
program team and a final recommendation shall be made by the
team in accordance with the requirements of this chapter. The team
may utilize information, records, and reports from the school district
or county program from which the pupil transferred.

(c) Whenever a pupil described in subdivision (a) is placed and
residing in a residential nonpublic, nonsectarian school, the special
education local plan area making that placement shall continue to be
responsible for the funding of the placement for the remainder of the
school year.

SEC. 28. Section 56342 of the Education Code is amended to read:
56342. The individualized education program team shall review

the assessment results, determine eligibility, determine the content
of the individualized education program, consider local
transportation policies and criteria developed pursuant to paragraph
(5) of subdivision (b) of Section 56195.8, and make program
placement recommendations.

Prior to recommending a new placement in a nonpublic,
nonsectarian school, the individualized education program team
shall submit the proposed recommendation to the local governing
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board of the district and special education local plan area for review
and recommendation regarding the cost of the placement.

The local governing board shall complete its review and make its
recommendations, if any, at the next regular meeting of the board.
A parent or representative shall have the right to appear before the
board and submit written and oral evidence regarding the need for
nonpublic school placement for his or her child. Any
recommendations of the board shall be considered at an
individualized education program team meeting, to be held within
five days of the board’s review.

Notwithstanding Section 56344, the time limit for the development
of an individualized education program shall be waived for a period
not to exceed 15 additional days to permit the local governing board
to meet its review and recommendation requirements.

SEC. 29. Section 56360 of the Education Code is amended to read:
56360. Each special education local plan area shall ensure that a

continuum of program options is available to meet the needs of
individuals with exceptional needs for special education and related
services, as required by the Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.) and federal regulations relating
thereto.

SEC. 30. Section 56361 of the Education Code is amended to read:
56361. The continuum of program options shall include, but not

necessarily be limited to, all of the following or any combination of
the following:

(a) Regular education programs consistent with subparagraph
(B) of paragraph (5) of Section 1412 and clause (iv) of subparagraph
(C) of paragraph (1) of subsection (a) of Section 1414 of Title 20 of
the United States Code and implementing regulations.

(b) A resource specialist program pursuant to Section 56362.
(c) Designated instruction and services pursuant to Section 56363.
(d) Special classes and centers pursuant to Section 56364.
(e) Nonpublic, nonsectarian school services pursuant to Section

56365.
(f) State special schools pursuant to Section 56367.
(g) Instruction in settings other than classrooms where specially

designed instruction may occur.
(h) Itinerant instruction in classrooms, resource rooms, and

settings other than classrooms where specially designed instruction
may occur to the extent required by federal law or regulation.

(i) Instruction using telecommunication, and instruction in the
home, in hospitals, and in other institutions to the extent required by
federal law or regulation.

SEC. 31. Section 56362 of the Education Code is amended to read:
56362. (a) The resource specialist program shall provide, but not

be limited to, all of the following:
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(1) Provision for a resource specialist or specialists who shall
provide instruction and services for those pupils whose needs have
been identified in an individualized education program developed
by the individualized education program team and who are assigned
to regular classroom teachers for a majority of a schoolday.

(2) Provision of information and assistance to individuals with
exceptional needs and their parents.

(3) Provision of consultation, resource information, and material
regarding individuals with exceptional needs to their parents and to
regular staff members.

(4) Coordination of special education services with the regular
school programs for each individual with exceptional needs enrolled
in the resource specialist program.

(5) Monitoring of pupil progress on a regular basis, participation
in the review and revision of individualized education programs, as
appropriate, and referral of pupils who do not demonstrate
appropriate progress to the individualized education program team.

(6) Emphasis at the secondary school level on academic
achievement, career and vocational development, and preparation
for adult life.

(b) The resource specialist program shall be under the direction
of a resource specialist who is a credentialed special education
teacher, or who has a clinical services credential with a special class
authorization, who has had three or more years of teaching
experience, including both regular and special education teaching
experience, as defined by rules and regulations of the Commission on
Teacher Credentialing and who has demonstrated the competencies
for a resource specialist, as established by the Commission on Teacher
Credentialing.

(c) Caseloads for resource specialists shall be stated in the local
policies developed pursuant to Section 56195.8 and in accordance
with regulations established by the board. No resource specialist shall
have a caseload which exceeds 28 pupils.

(d) Resource specialists shall not simultaneously be assigned to
serve as resource specialists and to teach regular classes.

(e) Resource specialists shall not enroll a pupil for a majority of a
schoolday without prior approval by the superintendent.

(f) At least 80 percent of the resource specialists within a local plan
shall be provided with an instructional aide.

SEC. 32. Section 56364 of the Education Code is amended to read:
56364. (a) Special classes and centers that enroll pupils with

similar and more intensive educational needs shall be available. The
classes and centers shall enroll the pupils when the nature or severity
of the disability precludes their participation in the regular school
program for a majority of a schoolday. Special classes and centers and
other removal of individuals with exceptional needs from the regular
education environment shall occur only when education in regular

3234



Ch. 854 — 32 —

89

classes with the use of supplementary aids and services cannot be
achieved satisfactorily due to the nature or severity of the exceptional
need.

In providing or arranging for the provision of activities, each public
agency shall ensure that each individual with exceptional needs
participates in those activities with nondisabled pupils to the
maximum extent appropriate to the needs of the individual with
exceptional needs, including nonacademic and extracurricular
services and activities. Special classes and centers shall meet
standards adopted by the board.

(b) This section shall not apply to any special education local plan
area that has a revised local plan approved pursuant to Section
56836.03. This section shall apply to special education local plan areas
that have not had a revised local plan approved pursuant to that
section.

(c) This section shall become inoperative on July 1, 2003, and, as
of January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 33. Section 56364.5 is added to the Education Code, to read:
56364.5. (a) Special classes and centers that enroll pupils with

similar and more intensive educational needs shall be available. The
classes and centers shall enroll pupils when the nature or severity of
the disability precludes their participation in the regular school
program for all or significant portions of a schoolday. Special classes
and centers and other removal of individuals with exceptional needs
from the regular education environment shall occur only when
education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily due to the nature or
severity of the exceptional needs.

(b) In providing or arranging for the provision of activities, each
public agency shall ensure that each individual with exceptional
needs participates in those activities with nondisabled pupils to the
maximum extent appropriate to the needs of the individual with
exceptional needs, including nonacademic and extracurricular
services and activities. Special classes and centers shall meet
standards adopted by the board.

(c) This section shall only apply to special education local plan
areas that have had a revised local plan approved pursuant to Section
56836.03.

SEC. 34. Section 56366.2 of the Education Code is amended to
read:

56366.2. (a) A district, special education local plan area, county
office, nonpublic, nonsectarian school, or nonpublic, nonsectarian
agency may petition the superintendent to waive one or more of the
requirements under Sections 56365, 56366, 56366.3, 56366.6, and
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56366.7. The petition shall state the reasons for the waiver request,
and shall include the following:

(1) Sufficient documentation to demonstrate that the waiver is
necessary to the content and implementation of a specific pupil’s
individualized education program and the pupil’s current
placement.

(2) The period of time that the waiver will be effective during any
one school year.

(3) Documentation and assurance that the waiver does not
abrogate any right provided individuals with exceptional needs and
their parents or guardians under state or federal law, and does not
hinder the compliance of a district, special education local plan area,
or county office with the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.), Section 504 of the Rehabilitation Act of
1973 (29 U.S.C. Sec. 794), the Americans with Disabilities Act of 1990
(42 U.S.C. Sec. 12101 et seq.), and federal regulations relating
thereto.

(b) No waiver shall be granted for reimbursement of those costs
prohibited under Article 4 (commencing with Section 56836.20) of
Chapter 7.2 of Part 30 or for the certification requirements pursuant
to Section 56366.1 unless approved by the board pursuant to Section
56101.

(c) In submitting the annual report on waivers granted under
Section 56101 and this section to the State Board of Education, the
superintendent shall specify information related to the provision of
special education and related services to individuals with exceptional
needs through contracts with nonpublic, nonsectarian schools and
agencies located in the state, nonpublic, nonsectarian school and
agency placements in facilities located out of state, and the specific
section waived pursuant to this section.

SEC. 35. Section 56366.9 is added to the Education Code, to read:
56366.9. A licensed children’s institution at which individuals

with exceptional needs reside shall not require as a condition of
residential placement that it provide the appropriate educational
programs to those individuals through a nonpublic, nonsectarian
school or agency owned or operated by a licensed children’s
institution. Those services may only be provided if the special
education local plan area determines that alternative educational
programs are not available.

SEC. 36. Section 56370 of the Education Code is amended to read:
56370. A transfer of special education programs from a school

district to the county superintendent of schools or to other school
districts, or from the county superintendent of schools to school
districts, shall not be approved by the Superintendent of Public
Instruction if the transfer would result in diminishing the level of
services or the opportunity of the affected pupils to interact with the
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general school population, as required in the individualized
education programs of the affected pupils.

This section shall not apply to any special education local plan area
that has a revised local plan approved pursuant to Section 56836.03.
This section shall apply to special education local plan areas that have
not had a revised local plan approved pursuant to this section.

This section shall become inoperative on July 1, 2003, and, as of
January 1, 2004, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 2004, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 37. Chapter 4.3 (commencing with Section 56400) of Part
30, of the Education Code is repealed.

SEC. 38. Section 56425 of the Education Code is amended to read:
56425. As a condition of receiving state aid pursuant to this part,

each district, special education local plan area, or county office that
operated early education programs for individuals with exceptional
needs younger than three years of age, as defined in Section 56026,
and that received state or federal aid for special education for those
programs in the 1980–81 fiscal year, shall continue to operate early
education programs in the 1981–82 fiscal year and each fiscal year
thereafter.

If a district or county office offered those programs in the 1980-81
fiscal year but in a subsequent year transfers the programs to another
district or county office in the special education local plan area, the
district or county office shall be exempt from the provisions of this
section in any year when the programs are offered by the district or
county office to which they were transferred.

A district, special education local plan area, or county office that is
required to offer a program pursuant to this section shall be eligible
for funding pursuant to Chapter 7 (commencing with Section 56700)
of Part 30.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 39. Section 56425 is added to the Education Code, to read:
56425. As a condition of receiving state aid pursuant to this part,

each district, special education local plan area, or county office that
operated early education programs for individuals with exceptional
needs younger than three years of age, as defined in Section 56026,
and that received state or federal aid for special education for those
programs in the 1980–81 fiscal year, shall continue to operate early
education programs in the 1981–82 fiscal year and each fiscal year
thereafter.

If a district or county office offered those programs in the 1980-81
fiscal year but in a subsequent year transfers the programs to another
district or county office in the special education local plan area, the
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district or county office shall be exempt from the provisions of this
section in any year when the programs are offered by the district or
county office to which they were transferred.

A district, special education local plan area, or county office that is
required to offer a program pursuant to this section shall be eligible
for funding pursuant to Section 56432.

This section shall become operative on July 1, 1998.
SEC. 40. Section 56425.5 of the Education Code is amended to

read:
56425.5. The Legislature hereby finds and declares that early

education programs for infants identified as individuals with
exceptional needs that provide educational services with active
parent involvement can significantly reduce the potential impact of
many disabling conditions, and positively influence later
development when the child reaches schoolage.

Early education programs funded pursuant to Sections 56427,
56428, and 56728.8 shall provide a continuum of program options
provided by a transdisciplinary team to meet the multiple and varied
needs of infants and their families. Recognizing the parent as the
infant’s primary teacher, it is the Legislature’s intent that early
education programs shall include opportunities for the family to
receive home visits and to participate in family involvement
activities pursuant to Sections 56426.1 and 56426.4. It is the intent of
the Legislature that, as an infant grows older, program emphasis
would shift from home-based services to a combination of
home-based and group services.

It is further the intent of the Legislature that services rendered by
state and local agencies serving infants with exceptional needs and
their families be coordinated and maximized.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 41. Section 56425.5 is added to the Education Code, to read:
56425.5. The Legislature hereby finds and declares that early

education programs for infants identified as individuals with
exceptional needs that provide educational services with active
parent involvement, can significantly reduce the potential impact of
many disabling conditions, and positively influence later
development when the child reaches schoolage.

Early education programs funded pursuant to Sections 56427,
56428, and 56432 shall provide a continuum of program options
provided by a transdisciplinary team to meet the multiple and varied
needs of infants and their families. Recognizing the parent as the
infant’s primary teacher, it is the Legislature’s intent that early
education programs shall include opportunities for the family to
receive home visits and to participate in family involvement
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activities pursuant to Sections 56426.1 and 56426.4. It is the intent of
the Legislature that, as an infant grows older, program emphasis
would shift from home-based services to a combination of
home-based and group services.

It is further the intent of the Legislature that services rendered by
state and local agencies serving infants with exceptional needs and
their families be coordinated and maximized.

This section shall become operative on July 1, 1998.
SEC. 42. Section 56426 of the Education Code is amended to read:
56426. An early education program shall include services

specially designed to meet the unique needs of infants, from birth to
three years of age, and their families. The primary purpose of an early
education program is to enhance development of the infant. To meet
this purpose, the program shall focus upon the infant and his or her
family, and shall include home visits, group services, and family
involvement activities. Early education programs funded pursuant to
Sections 56427, 56428, and 56728.8 shall include, as program options,
home-based services pursuant to Section 56426.1, and home-based
and group services pursuant to Section 56426.2 and shall be provided
in accordance with the Individuals with Disabilities Education Act
(20 U.S.C. Secs. 1471 to 1485, incl.), and the California Early
Intervention Services Act, Title 14 (commencing with Section 95000)
of the Government Code.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 43. Section 56426 is added to the Education Code, to read:
56426. An early education program shall include services

specially designed to meet the unique needs of infants, from birth to
three years of age, and their families. The primary purpose of an early
education program is to enhance development of the infant. To meet
this purpose, the program shall focus upon the infant and his or her
family, and shall include home visits, group services, and family
involvement activities. Early education programs funded pursuant to
Sections 56427, 56428, and 56432 shall include, as program options,
home-based services pursuant to Section 56426.1, and home-based
and group services pursuant to Section 56426.2 and shall be provided
in accordance with the Individuals with Disabilities Education Act
(20 U.S.C. Secs. 1471 to 1485, incl.), and the California Early
Intervention Services Act, Title 14 (commencing with Section 95000)
of the Government Code.

This section shall become operative on July 1, 1998.
SEC. 44. Section 56426.1 of the Education Code is amended to

read:
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56426.1. (a) Home-based early education services funded
pursuant to Sections 56427, 56428, and 56728.8 shall include, but not
be limited to, all of the following:

(1) Observing the infant’s behavior and development in his or her
natural environment.

(2) Presenting activities that are developmentally appropriate for
the infant and are specially designed, based on the infant’s
exceptional needs, to enhance the infant’s development. Those
activities shall be developed to conform with the infant’s
individualized family service plan and to ensure that they do not
conflict with his or her medical needs.

(3) Modeling and demonstrating developmentally appropriate
activities for the infant to the parents, siblings, and other caregivers,
as designated by the parent.

(4) Interacting with the family members and other caregivers, as
designated by the parent, to enhance and reinforce their
development of skills necessary to promote the infant’s development.

(5) Discussing parental concerns related to the infant and the
family, and supporting parents in coping with their infant’s needs.

(6) Assisting parents to solve problems, to seek other services in
their community, and to coordinate the services provided by various
agencies.

(b) The frequency of home-based services shall be once or twice
a week, depending on the needs of the infant and the family.

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 45. Section 56426.1 is added to the Education Code, to read:
56426.1. (a) Home-based early education services funded

pursuant to Sections 56427, 56428, and 56432 shall include, but not be
limited to, all of the following:

(1) Observing the infant’s behavior and development in his or her
natural environment.

(2) Presenting activities that are developmentally appropriate for
the infant and are specially designed, based on the infant’s
exceptional needs, to enhance the infant’s development. Those
activities shall be developed to conform with the infant’s
individualized family service plan and to ensure that they do not
conflict with his or her medical needs.

(3) Modeling and demonstrating developmentally appropriate
activities for the infant to the parents, siblings, and other caregivers,
as designated by the parent.

(4) Interacting with the family members and other caregivers, as
designated by the parent, to enhance and reinforce their
development of skills necessary to promote the infant’s development.
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(5) Discussing parental concerns related to the infant and the
family, and supporting parents in coping with their infant’s needs.

(6) Assisting parents to solve problems, to seek other services in
their community, and to coordinate the services provided by various
agencies.

(b) The frequency of home-based services shall be once or twice
a week, depending on the needs of the infant and the family.

(c) This section shall become operative on July 1, 1998.
SEC. 46. Section 56426.2 of the Education Code is amended to

read:
56426.2. (a) Early education services funded pursuant to

Sections 56427, 56428, and 56728.8 shall be provided through both
home visits and group settings with other infants, with or without the
parent. Home-based and group services shall include, but not be
limited to, all of the following:

(1) All services identified in subdivision (a) of Section 56426.1.
(2) Group and individual activities that are developmentally

appropriate and specially designed, based on the infant’s exceptional
needs, to enhance the infant’s development. Those activities shall be
developed to conform with the infant’s individualized family service
plan and to ensure that they do not conflict with his or her medical
needs.

(3) Opportunities for infants to socialize and participate in play
and exploration activities.

(4) Transdisciplinary services by therapists, psychologists, and
other specialists as appropriate.

(5) Access to various developmentally appropriate equipment
and specialized materials.

(6) Opportunities for family involvement activities, including
parent education and parent support groups.

(b) Services provided in a center under this chapter shall not
include child care or respite care.

(c) The frequency of group services shall not exceed three hours
a day for up to, and including, three days a week, and shall be
determined on the basis of the needs of the infant and the family.

(d) The frequency of home visits provided in conjunction with
group services shall range from one to eight visits per month,
depending on the needs of the infant and the family.

(e) Group services shall be provided on a ratio of no more than
four infants to one adult.

(f) Parent participation in group services shall be encouraged.
(g) This section shall become inoperative on July 1, 1998, and, as

of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 47. Section 56426.2 is added to the Education Code, to read:
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56426.2. (a) Early education services funded pursuant to
Sections 56427, 56428, and 56432 shall be provided through both home
visits and group settings with other infants, with or without the
parent. Home-based and group services shall include, but not be
limited to, all of the following:

(1) All services identified in subdivision (a) of Section 56426.1.
(2) Group and individual activities that are developmentally

appropriate and specially designed, based on the infant’s exceptional
needs, to enhance the infant’s development. Those activities shall be
developed to conform with the infant’s individualized family service
plan and to ensure that they do not conflict with his or her medical
needs.

(3) Opportunities for infants to socialize and participate in play
and exploration activities.

(4) Transdisciplinary services by therapists, psychologists, and
other specialists as appropriate.

(5) Access to various developmentally appropriate equipment
and specialized materials.

(6) Opportunities for family involvement activities, including
parent education and parent support groups.

(b) Services provided in a center under this chapter shall not
include child care or respite care.

(c) The frequency of group services shall not exceed three hours
a day for up to, and including, three days a week, and shall be
determined on the basis of the needs of the infant and the family.

(d) The frequency of home visits provided in conjunction with
group services shall range from one to eight visits per month,
depending on the needs of the infant and the family.

(e) Group services shall be provided on a ratio of no more than
four infants to one adult.

(f) Parent participation in group services shall be encouraged.
(g) This section shall become operative on July 1, 1998.
SEC. 48. Section 56426.25 of the Education Code is amended to

read:
56426.25. The maximum service levels set forth in Sections

56426.1 and 56426.2 apply only for purposes of the allocation of funds
for early education programs pursuant to Sections 56427, 56428, and
56728.8, and may be exceeded by a district, special education local
plan area, or county office, in accordance with the infants’
individualized family service plan, provided that no change in the
level of entitlement to state funding under this part thereby results.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 49. Section 56426.25 is added to the Education Code, to read:
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56426.25. The maximum service levels set forth in Sections
56426.1 and 56426.2 apply only for purposes of the allocation of funds
for early education programs pursuant to Sections 56427, 56428, and
56432, and may be exceeded by a district, special education local plan
area, or county office, in accordance with the infants’ individualized
family service plan, provided that no change in the level of
entitlement to state funding under this part thereby results.

This section shall become operative on July 1, 1998.
SEC. 50. Section 56426.4 of the Education Code is amended to

read:
56426.4. (a) Family involvement activities funded pursuant to

Sections 56427, 56428, and 56728.8 shall support family members in
meeting the practical and emotional issues and needs of raising their
infant. These activities may include, but are not limited to, the
following:

(1) Educational programs that present information or
demonstrate techniques to assist the family to promote their infant’s
development.

(2) Parent education and training to assist families in
understanding, planning for, and meeting the unique needs of their
infant.

(3) Parent support groups to share similar experiences and
possible solutions.

(4) Instruction in making toys and other materials appropriate to
their infant’s exceptional needs and development.

(b) The frequency of family involvement activities shall be at least
once a month.

(c) Participation by families in family involvement activities shall
be voluntary.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 51. Section 56426.4 is added to the Education Code, to read:
56426.4. (a) Family involvement activities funded pursuant to

Sections 56427, 56428, and 56432 shall support family members in
meeting the practical and emotional issues and needs of raising their
infant. These activities may include, but are not limited to, the
following:

(1) Educational programs that present information or
demonstrate techniques to assist the family to promote their infant’s
development.

(2) Parent education and training to assist families in
understanding, planning for, and meeting the unique needs of their
infant.

(3) Parent support groups to share similar experiences and
possible solutions.

3243



Ch. 854— 41 —

89

(4) Instruction in making toys and other materials appropriate to
their infant’s exceptional needs and development.

(b) The frequency of family involvement activities shall be at least
once a month.

(c) Participation by families in family involvement activities shall
be voluntary.

(d) This section shall become operative on July 1, 1998.
SEC. 52. Section 56427 of the Education Code is amended to read:
56427. (a) Not less than two million three hundred twenty-four

thousand dollars ($2,324,000) of the federal discretionary funds
appropriated to the State Department of Education under the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) in any fiscal year shall be expended for early education
programs for infants with exceptional needs and their families, until
the department determines, and the Legislature concurs, that the
funds are no longer needed for that purpose.

(b) Programs ineligible to receive funding pursuant to Section
56425 or 56728.8 may receive funding pursuant to subdivision (a).

(c) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 53. Section 56427 is added to the Education Code, to read:
56427. (a) Not less than two million three hundred twenty-four

thousand dollars ($2,324,000) of the federal discretionary funds
appropriated to the State Department of Education under the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
seq.) in any fiscal year shall be expended for early education
programs for infants with exceptional needs and their families, until
the department determines, and the Legislature concurs, that the
funds are no longer needed for that purpose.

(b) Programs ineligible to receive funding pursuant to Section
56425 or 56432 may receive funding pursuant to subdivision (a).

(c) This section shall become operative on July 1, 1998.
SEC. 54. Section 56429 of the Education Code is amended to read:
56429. In order to assure the maximum utilization and

coordination of local early education services, eligibility for the
receipt of funds pursuant to Section 56425, 56427, 56428, or 56728.8 is
conditioned upon the approval by the superintendent of a local plan
for early education services, which approval shall apply for not less
than one, nor more than four years. The local plan shall identify
existing public and private early education services, and shall include
an interagency plan for the delivery of early education services in
accordance with the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

This section shall become inoperative on July 1, 1998, and, as of
January 1, 1999, is repealed, unless a later enacted statute, that
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becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 55. Section 56429 is added to the Education Code, to read:
56429. In order to assure the maximum utilization and

coordination of local early education services, eligibility for the
receipt of funds pursuant to Section 56425, 56427, 56428, or 56432 is
conditioned upon the approval by the superintendent of a local plan
for early education services, which approval shall apply for not less
than one, nor more than four, years. The local plan shall identify
existing public and private early education services, and shall include
an interagency plan for the delivery of early education services in
accordance with the California Early Intervention Services Act, Title
14 (commencing with Section 95000) of the Government Code.

This section shall become operative on July 1, 1998.
SEC. 56. Section 56430 of the Education Code is amended to read:
56430. (a) Early education services may be provided by any of

the following methods:
(1) Directly by a local educational agency.
(2) Through an interagency agreement between a local

educational agency and another public agency.
(3) Through a contract with another public agency pursuant to

Section 56369.
(4) Through a contract with a certified nonpublic, nonsectarian

school, or nonpublic, nonsectarian agency pursuant to Section 56366.
(5) Through a contract with a nonsectarian hospital in accordance

with Section 56361.5.
(b) Contracts or agreements with agencies identified in

subdivision (a) for early education services are strongly encouraged
when early education services are currently provided by another
agency, and when found to be a cost-effective means of providing the
services. The placement of individual infants under the contract shall
not require specific approval by the governing board of the district
or the county office.

(c) Early education services provided under this chapter shall be
funded pursuant to Sections 56427, 56428, and 56728.8. Early
education programs shall not be funded pursuant to any of Sections
56740 to 56743, inclusive.

(d) This section shall become inoperative on July 1, 1998, and, as
of January 1, 1999, is repealed, unless a later enacted statute, that
becomes operative on or before January 1, 1999, deletes or extends
the dates on which it becomes inoperative and is repealed.

SEC. 57. Section 56430 is added to the Education Code, to read:
56430. (a) Early education services may be provided by any of

the following methods:
(1) Directly by a local educational agency.
(2) Through an interagency agreement between a local

educational agency and another public agency.
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(3) Through a contract with another public agency pursuant to
Section 56369.

(4) Through a contract with a certified nonpublic, nonsectarian
school, or nonpublic, nonsectarian agency pursuant to Section 56366.

(5) Through a contract with a nonsectarian hospital in accordance
with Section 56361.5.

(b) Contracts or agreements with agencies identified in
subdivision (a) for early education services are strongly encouraged
when early education services are currently provided by another
agency, and when found to be a cost-effective means of providing the
services. The placement of individual infants under the contract shall
not require specific approval by the governing board of the district
or the county office.

(c) Early education services provided under this chapter shall be
funded pursuant to Sections 56427, 56428, and 56432.

(d) This section shall become operative on July 1, 1998.
SEC. 58. Section 56432 is added to the Education Code, to read:
56432. (a) For the 1998–99 fiscal year and each fiscal year

thereafter, a special education local plan area shall be eligible for
state funding of those instructional personnel service units operated
and fundable for services to individuals with exceptional needs
younger than three years of age at the second principal
apportionment of the prior fiscal year, as long as the pupil count of
these pupils divided by the number of instructional personnel service
units is not less than the following:

(1) For special classes and centers—12, based on the unduplicated
pupil count.

(2) For resource specialist programs—24, based on the
unduplicated pupil count.

(3) For designated instruction and services—12, based on the
unduplicated pupil count, or 39, based on the duplicated pupil count.

(b) A special education local plan area shall be eligible for state
funding of instructional personnel service units for services to
individuals with exceptional needs younger than three years of age
in excess of the number of instructional personnel service units
operated and fundable at the second principal apportionment of the
prior fiscal year only with the authorization of the superintendent.

(c) The superintendent shall base the authorization of funding for
special education local plan areas pursuant to this section, including
the reallocation of instructional personnel service units, upon criteria
that shall include, but not be limited to, the following:

(1) Changes in the total number of pupils younger than three
years of age enrolled in special education programs.

(2) High- and low-average caseloads per instructional personnel
service unit for each instructional setting.
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(d) Infant programs in special classes and centers funded
pursuant to this item shall be supported by two aides, unless
otherwise required by the superintendent.

(e) Infant services in resource specialist programs funded
pursuant to this item shall be supported by one aide.

(f) When units are allocated pursuant to this subdivision, the
superintendent shall allocate only the least expensive unit
appropriate.

(g) Notwithstanding Sections 56211 and 56212, a special education
local plan area may apply for, and the superintendent may grant, a
waiver of any of the standards and criteria specified in this section if
compliance would prevent the provision of a free, appropriate public
education or would create undue hardship. In granting the waivers,
the superintendent shall give priority to the following factors:

(1) Applications from special education local plan areas for
waivers for a period not to exceed three years to specifically maintain
or increase the level of special education services necessary to
address the special education service requirements of individuals
with exceptional needs residing in sparsely populated districts or
attending isolated schools designated in the application.

(A) Sparsely populated districts are school districts that meet one
of the following conditions:

(i) A school district or combination of contiguous school districts
in which the total enrollment is less than 600 pupils, kindergarten and
grades 1 to 12, inclusive, and in which one or more of the school
facilities is an isolated school.

(ii) A school district or combination of contiguous school districts
in which the total pupil density ratio is less than 15 pupils,
kindergarten and grades 1 to 12, inclusive, per square mile and in
which one or more of the school facilities is an isolated school.

(B) Isolated schools are schools with enrollments of less than 600
pupils, kindergarten and grades 1 to 12, inclusive, that meet one or
more of the following conditions:

(i) The school is located more than 45 minutes average driving
time over commonly used and well-traveled roads from the nearest
school, including schools in adjacent special education local plan
areas, with an enrollment greater than 600 pupils, kindergarten and
grades 1 to 12, inclusive.

(ii) The school is separated, by roads that are impassable for
extended periods of time due to inclement weather, from the nearest
school, including schools in adjacent special education local plan
areas, with an enrollment greater than 600 pupils, kindergarten and
grades 1 to 12, inclusive.

(iii) The school is of a size and location that, when its enrollment
is combined with the enrollments of the two largest schools within an
average driving time of not more than 30 minutes over commonly
used and well-traveled roads, including schools in adjacent special
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education local plan areas, the combined enrollment is less than 600
pupils, kindergarten and grades 1 to 12, inclusive.

(iv) The school is the one of normal attendance for a severely
disabled individual, as defined in Section 56030.5, or an individual
with a low-incidence disability, as defined in Section 56026.5, who
otherwise would be required to be transported more than 75 minutes,
average one-way driving time over commonly used and
well-traveled roads, to the nearest appropriate program.

(2) The location of licensed children’s institutions, foster family
homes, residential medical facilities, or similar facilities that serve
children younger than three years of age and are within the
boundaries of a local plan if 3 percent or more of the local plan’s
unduplicated pupil count resides in those facilities.

(h) By authorizing units pursuant to this section, the
superintendent shall not increase the statewide total number of
instructional personnel service units for purposes of state
apportionments unless an appropriation specifically for growth in the
number of instructional personnel service units is made in the annual
Budget Act or other legislation. If that growth appropriation is made,
units authorized by the superintendent pursuant to this section are
subject to the restrictions that the units shall be funded only by that
growth appropriation and no other funds may be apportioned for the
units.

(i) The superintendent shall monitor the use of instructional
personnel service units retained or authorized by the granting of
waivers pursuant to subdivision (h) to ensure that the instructional
personnel service units are used in a manner wholly consistent with
the basis for the waiver request.

(j) This section shall become operative on July 1, 1998.
SEC. 59. Section 56441.14 of the Education Code is amended to

read:
56441.14. Criteria and options for meeting the special education

transportation needs of individuals with exceptional needs between
the ages of three and five, inclusive, shall be included in the local
transportation policy required pursuant to paragraph (5) of
subdivision (b) of Section 56195.8.

SEC. 60. Section 56448 of the Education Code is repealed.
SEC. 61. Section 56449 of the Education Code is repealed.
SEC. 62. Section 56500 of the Education Code is amended to read:
56500. As used in this chapter, ‘‘public education agency’’ means

a district, special education local plan area, or county office,
depending on the category of local plan elected by the governing
board of a school district pursuant to Section 56195.1, or any other
public agency providing special education or related services.

SEC. 63. Section 56832 is added to the Education Code, to read:
56832. (a) This chapter shall become inoperative on July 1, 1998,

and, as of January 1, 1999, is repealed, unless a later enacted statute,
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that becomes operative on or before January 1, 1999, deletes or
extends the dates on which it becomes inoperative and is repealed.

(b) Notwithstanding subdivision (a), this chapter, as it existed on
December 31, 1998, shall apply until June 30, 2001, for the purpose of
recertifications of amounts funded under this chapter.

SEC. 64. Chapter 7.1 (commencing with Section 56835) is added
to Part 30 of the Education Code, to read:

CHAPTER 7.1. EQUALIZATION  FOR 1997–98 FISCAL YEAR

56835. It is the intent of the Legislature in enacting this chapter
to provide a mechanism for computing a one-time equalization
adjustment for local educational agencies providing special
education and related services. It is further the intent of the
Legislature to make equalization adjustments pursuant to this
chapter for the 1997–98 fiscal year only to the extent funds are
appropriated for that purpose. This chapter shall not be construed to
establish any equalization entitlement in any fiscal year subsequent
to the 1997–98 fiscal year.

56835.01. For the purposes of computing equalization
adjustments for the 1997–98 fiscal year, the superintendent shall
make the following computations to determine the special education
services unit rates for services provided to pupils who are severely
disabled and pupils who are not severely disabled for each district
and each county office as follows:

(a) To determine the special education services unit rate for
teachers of special day classes and centers for pupils who are severely
disabled for the school district or county office of education, make the
following computations:

(1) Add one to the support services quotient for severely disabled
pupils for the annual apportionment for the 1995–96 fiscal year
computed pursuant to subdivision (c) of Section 56737 and
subdivision (c) of Section 56828, if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for special day classes
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (a) of Section
56721, subdivision (a) of Section 56722, Sections 56723 and 56724, and
subdivision (c) of Section 56828.

(3) Subtract the amount computed in subdivision (c) from the
rate computed in paragraph (2). This is the special education services
unit rate for teachers of special day classes and centers for pupils who
are severely disabled to be used for the purpose of computing
equalization adjustments for the district or county office pursuant to
this chapter.

(b) For the purpose of computing, pursuant to subdivision (d),
the average special education services unit rate for services to pupils
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who are not severely disabled, make the following computations for
each district and county office:

(1) Determine the special education services unit rate for
teachers of special day classes and centers for pupils with exceptional
needs who are not severely disabled by making the following
computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995–96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for special day classes
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (a) of Section
56721, subdivision (a) of 56722, Sections 56723 and 56724, and
subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for teachers of special day classes and centers for pupils who are not
severely disabled reported for the district or county office for the
annual apportionment for the 1995–96 fiscal year by the rate
computed in subparagraph (B).

(2) Determine the special education services unit rate for
resource specialists for the district or county office by making the
following computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995–96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for resource specialists
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (b) of Section
56721, subdivisions (d) and (e) of Section 56722, Sections 56723 and
56724, and subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for resource specialists reported for the district or county office for
the annual apportionment for the 1995–96 fiscal year by the rate
computed in subparagraph (B).

(3) Determine the special education services unit rate for
designated instruction and services by making the following
computations:

(A) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled computed for the
annual apportionment for the 1995–96 fiscal year pursuant to
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subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(B) Multiply the sum computed in subparagraph (A) by the
instructional personnel services unit rate for designated instruction
and services computed for the annual apportionment for the 1995–96
fiscal year pursuant to the applicable provisions of subdivision (c) of
Section 56721, subdivision (f) of Section 56722, Sections 56723 and
56724, and subdivision (c) of Section 56828.

(C) Multiply the number of instructional personnel services units
for designated instruction and services reported for the district or
county office for the annual apportionment for the 1995–96 fiscal year
by the rate computed in subparagraph (B).

(c) For each district and county office, divide the amount
computed pursuant to Article 6 (commencing with Section 56750) of
Chapter 6 for the district or county office by the total number of
instructional personnel services units reported for the types of special
education services units specified in subdivision (a) and paragraphs
(1), (2), and (3) of subdivision (b) for the annual apportionment for
the 1995–96 fiscal year.

(d) For each district and county office, to determine the average
special education services unit rate for services to pupils who are not
severely disabled, make the following computations:

(1) Add the amounts computed for services to pupils who are not
severely disabled pursuant to subparagraph (C) of paragraph (1),
subparagraph (C) of paragraph (2), and subparagraph (C) of
paragraph (3) of subdivision (b).

(2) Add the total number of instructional personnel services units
for teachers of special day classes and centers for pupils who are not
severely disabled, resource specialists, and designated instruction
and services reported for the district or county office for the annual
apportionment for the 1995–96 fiscal year.

(3) Divide the amount computed in paragraph (1) by the number
computed in paragraph (2).

(4) Subtract the amount computed in subdivision (c) from the
rate computed in paragraph (3). This is the average special education
services unit rate for services to pupils who are not severely disabled
for the district or county office.

56835.02. For the purposes of computing equalization
adjustments for the 1997–98 fiscal year, the superintendent shall
make the following computations to determine the special education
services unit rates for instructional aides for pupils with exceptional
needs for each district and each county office:

(a) To determine the special education services unit rate for
instructional aides for pupils who are severely disabled for the district
or county office, make the following computations:

(1) Add one to the support services quotient for severely disabled
pupils for the annual apportionment for the 1995–96 fiscal year
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computed pursuant to subdivision (c) of Section 56737 and
subdivision (c) of Section 56828, if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for instructional aides
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (d) of Section
56721, Sections 56722, 56723, and 56724, and subdivision (c) of Section
56828.

(b) To determine the unit rate for instructional aides for pupils
with exceptional needs who are not severely disabled for the district
or county office, make the following computations:

(1) Add one to the support services quotient for pupils with
exceptional needs who are not severely disabled for the annual
apportionment for the 1995–96 fiscal year computed pursuant to
subdivision (b) of Section 56737 and subdivision (c) of Section 56828,
if applicable.

(2) Multiply the sum computed in paragraph (1) by the
instructional personnel services unit rate for instructional aides
computed for the annual apportionment for the 1995–96 fiscal year
pursuant to the applicable provisions of subdivision (d) of Section
56721, Sections 56722, 56723, and 56724, and subdivision (c) of Section
56828.

56835.03. For the 1997–98 fiscal year only, the superintendent
shall make the following computations to determine the amounts of
the equalization adjustment, if any, for the types of special education
services units described in Sections 56835.01 and 56835.02 for each
district and county office:

(a) To arrive at the statewide average unit rate for each type of
special education services unit for the 1995–96 fiscal year, as
computed for districts and county offices pursuant to Sections
56835.01 and 56835.02, perform the following computations:

(1) Make the following computations to determine the statewide
average unit rates for districts for the following types of special
education services units:

(A) To determine the statewide average unit rate for teachers of
special day classes and centers for pupils who are severely disabled:

(i) Multiply the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for each district pursuant to subdivision (a) of Section
56835.01 by the total number of instructional personnel services units
reported for teachers of special day classes and centers for pupils who
are severely disabled for the district for the annual apportionment for
the 1995–96 fiscal year.

(ii) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
teachers of special day classes and centers for pupils who are severely
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disabled reported for each district for the annual apportionment for
the 1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(B) To determine the statewide average unit rate for special
education services to pupils who are not severely disabled:

(i) Multiply the average special education services unit rate for
services to pupils who are not severely disabled computed for each
district pursuant to subdivision (d) of Section 56835.01 by the total
number of instructional personnel services units for pupils who are
not severely disabled reported for the district for the annual
apportionment for the 1995–96 fiscal year.

(ii) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
special education services to pupils who are not severely disabled
reported for each district for the annual apportionment for the
1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(C) To determine the statewide average unit rate for instructional
aides for pupils who are severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
each district pursuant to subdivision (a) of Section 56835.02 by the
total number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
the district for the annual apportionment for the 1995–96 fiscal year.

(ii) Total the products for each district computed pursuant to
clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
each district for the annual apportionment for the 1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(D) To determine the statewide average unit rate for
instructional aides for pupils who are not severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for each district pursuant to subdivision (b) of Section 56835.02 by the
total number of instructional personnel services units for
instructional aides for pupils who not are severely disabled reported
for the district for the annual apportionment for the 1995–96 fiscal
year.

(ii) Total the products for each district computed pursuant to
clause (i).
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(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for each district for the annual apportionment for the 1995–96 fiscal
year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(2) Make the following computations to determine the statewide
average special education services unit rates for county offices for the
following types of special education services units:

(A) To determine the statewide average unit rate for teachers of
special day classes and centers for pupils who are severely disabled:

(i) Multiply the special education services unit rate for teachers
of special day classes and centers for pupils who are severely disabled
computed for each county office pursuant to subdivision (a) of
Section 56835.01 by the total number of instructional personnel
services units reported for teachers of special day classes and centers
for pupils who are severely disabled for the county office for the
annual apportionment for the 1995–96 fiscal year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
teachers of special day classes and centers for pupils who are severely
disabled reported for each county office for the annual
apportionment for the 1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(B) To determine the statewide average unit rate for special
education services to pupils who are not severely disabled:

(i) Multiply the average special education services unit rate for
services to pupils who are not severely disabled computed for each
county office pursuant to subdivision (d) of Section 56835.01 by the
total number of instructional personnel services units reported for
pupils who are not severely disabled reported for the county office
for the annual apportionment for the 1995–96 fiscal year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
special education services to pupils who are not severely disabled
reported for each county office for the annual apportionment for the
1995–96 fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(C) To determine the statewide average unit rate for instructional
aides for pupils who are severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
each county office pursuant to subdivision (a) of Section 56835.02 by
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the total number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
the county office for the annual apportionment for the 1995–96 fiscal
year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are severely disabled reported for
each county office for the annual apportionment for the 1995–96 fiscal
year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(D) To determine the statewide average unit rate for
instructional aides for pupils who are not severely disabled:

(i) Multiply the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for each county office pursuant to subdivision (b) of Section 56835.02
by the total number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for the county office for the annual apportionment for the 1995–96
fiscal year.

(ii) Total the products for each county office computed pursuant
to clause (i).

(iii) Total the number of instructional personnel services units for
instructional aides for pupils who are not severely disabled reported
for each county office for the annual apportionment for the 1995–96
fiscal year.

(iv) Divide the sum computed pursuant to clause (ii) by the sum
computed pursuant to clause (iii).

(b) Make the following computations to determine the difference
between the unit rate computed for each type of special education
services unit for each district and county office and the statewide
average unit rate computed in subdivision (a) for each type of special
education services unit for districts and county offices:

(1) For each district, make the following computations:
(A) Subtract the special education services unit rate for teachers

of special day classes and centers for pupils who are severely disabled
computed for the district pursuant to subdivision (a) of Section
56835.01 from the statewide average unit rate for teachers of special
day classes and centers for pupils who are severely disabled
computed pursuant to subparagraph (A) of paragraph (1) of
subdivision (a).

(B) Subtract the average special education services unit rate for
services to pupils who are not severely disabled computed for the
district pursuant to subdivision (d) of Section 56835.01 from the
statewide average unit rate for services to pupils who are not severely
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disabled computed pursuant to subparagraph (B) of paragraph (1)
of subdivision (a).

(C) Subtract the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
the district pursuant to subdivision (a) of Section 56835.02 from the
statewide average unit rate for instructional aides for pupils who are
severely disabled computed pursuant to subparagraph (C) of
paragraph (1) of subdivision (a).

(D) Subtract the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for the district pursuant to subdivision (b) of Section 56835.02 from
the statewide average unit rate for instructional aides for pupils who
are not severely disabled computed pursuant to subparagraph (D)
of paragraph (1) of subdivision (a).

(2) For each county office, make the following computations:
(A) Subtract the special education services unit rate for teachers

of special day classes and centers for pupils who are severely disabled
computed for the county office pursuant to subdivision (a) of Section
56835.01 from the statewide average unit rate for teachers of special
day classes and centers for pupils who are severely disabled
computed pursuant to subparagraph (A) of paragraph (2) of
subdivision (a).

(B) Subtract the average special education services unit rate for
services to pupils who are not severely disabled computed for the
county office pursuant to subdivision (d) of Section 56835.01 from the
statewide average unit rate for services to pupils who are not severely
disabled computed pursuant to subparagraph (B) of paragraph (2)
of subdivision (a).

(C) Subtract the special education services unit rate for
instructional aides for pupils who are severely disabled computed for
the county office pursuant to subdivision (a) of Section 56835.02 from
the statewide average unit rate for instructional aides for pupils who
are severely disabled computed pursuant to subparagraph (C) of
paragraph (2) of subdivision (a).

(D) Subtract the special education services unit rate for
instructional aides for pupils who are not severely disabled computed
for the county office pursuant to subdivision (b) of Section 56835.02
from the statewide average unit rate for instructional aides for pupils
who are not severely disabled computed pursuant to subparagraph
(D) of paragraph (2) of subdivision (a).

(c) For each district and county office, multiply the difference in
the unit rate determined for each type of special education services
unit pursuant to subdivision (b) by the total number of units of that
type of special education services unit that were reported for the
district or county office at the annual apportionment for the 1995–96
fiscal year.
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(d) For each district and county office, add the amounts
computed pursuant to subdivision (c) for the district or county office
that are zero or greater. Each district and county office having an
amount that is zero or greater shall receive an equalization
adjustment in the amount computed pursuant to subdivision (g).

(e) Total the amounts computed pursuant to subdivision (d) for
each district and county office to determine the total statewide
amount necessary to fully fund this section in the 1997–98 fiscal year.

(f) Divide the amount that is actually appropriated for the 1997–98
fiscal year for the purpose of equalization pursuant to this chapter by
the amount computed pursuant to subdivision (e) to determine the
percentage of the amount computed for each district and county
office pursuant to subdivision (d) that will be funded pursuant to this
section.

(g) For the 1997–98 fiscal year to determine the amount of the
equalization adjustment to apportion to each eligible district and
county office pursuant to this section, multiply the amount computed
pursuant to subdivision (d) by the percentage computed pursuant to
subdivision (f). The superintendent shall apportion an equalization
adjustment for the 1997–98 fiscal year in the amount equal to that
product to the district or county office.

56835.04. (a) The data certified by the State Department of
Education to the Controller for the 1995–96 fiscal year with respect
to apportionments computed under Chapter 7 (commencing with
Section 56700) shall be used for the purposes of making computations
based upon the 1995–96 fiscal year pursuant to this chapter.

(b) For purposes of this chapter, information reported ‘‘for the
1995–96 annual apportionment’’ means the data meeting the
requirements of subdivision (a), as certified in March 1997.

56835.05. (a) The department shall continuously monitor and
review all special education programs approved under this chapter
to assure that all funds appropriated to districts and county offices
under this chapter are expended for the purposes intended.

(b) Funds apportioned to districts and county offices pursuant to
this chapter shall be expended exclusively for programs operated
under this part.

56835.06. Regardless of when this act becomes effective, it is the
intent of the Legislature to make the apportionments for the
equalization adjustments computed pursuant to this chapter for the
entire 1997–98 fiscal year.

56835.07. This chapter shall become inoperative on July 1, 1998,
and, as of January 1, 1999, is repealed, unless a later enacted statute,
that becomes operative on or before January 1, 1999, deletes or
extends the dates on which it becomes inoperative and is repealed.

SEC. 65. Chapter 7.2 (commencing with Section 56836) is added
to Part 30 of the Education Code, to read:
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CHAPTER 7.2. SPECIAL EDUCATION FUNDING

Article 1. Administration

56836. Commencing with the 1998–99 fiscal year and for each
fiscal year thereafter, apportionments to special education local plan
areas for special education programs operated by, and services
provided by, districts, county offices, and special education local plan
areas shall be computed pursuant to this chapter.

56836.01. Commencing with the 1998–99 fiscal year and each
fiscal year thereafter, the administrator of each special education
local plan area, in accordance with the local plan approved by the
superintendent, shall be responsible for the following:

(a) The fiscal administration of the annual budget allocation plan
for special education programs of school districts and county
superintendents of schools composing the special education local
plan area.

(b) The allocation of state and federal funds allocated to the
special education local plan area for the provision of special
education and related services by those entities.

(c) The reporting and accounting requirements prescribed by
this part.

56836.02. (a) The superintendent shall apportion funds from
Section A of the State School Fund to districts and county offices of
education in accordance with the allocation plan adopted pursuant
to subdivision (f) of Section 56205, unless the local plan approved by
the superintendent specified that they be apportioned to the
administrative unit of the special education local plan area. If the
local plan specifies that the funds be apportioned to the
administrative unit of the special education local plan area, the
administrator of the special education local plan area shall, upon
receipt, distribute the funds in accordance with the allocation plan
adopted pursuant to subdivision (f) of Section 56205. Unless the local
plan approved by the superintendent specifies an alternative method
of distributing state and local funds among the participating local
educational agencies, the funds shall be distributed by the special
education local plan area as allocated instructional personnel service
units and operated as computed in Chapter 7 (commencing with
Section 56700) as that chapter existed on December 31, 1998, or
Chapter 7.1 (commencing with Section 56835).

(b) The superintendent shall apportion funds for regionalized
services and program specialists from Section A of the State School
Fund to the administrative unit of each special education local plan
area. Upon receipt, the administrator of a special education local plan
area shall direct the administrative unit of the special education local
plan area to distribute the funds in accordance with the allocation
plan adopted pursuant to subdivision (f) of Section 56205.
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56836.03. (a) On or after January 1, 1998, each special education
local plan area shall submit a revised local plan. Each special
education local plan area shall submit its revised local plan not later
than the time it is required to submit its local plan pursuant to
subdivision (b) of Section 56100 and the revised local plan shall meet
the requirements of Chapter 3 (commencing with Section 56200).

(b) Until the superintendent has approved the revised local plan
and the special education local plan area begins to operate under the
revised local plan, each special education local plan area shall
continue to operate under the programmatic, reporting, and
accounting requirements prescribed by the State Department of
Education for the purposes of Chapter 7 (commencing with Section
56700) as that chapter existed on December 31, 1998. The
department shall develop transition guidelines, and, as necessary,
transition forms, to facilitate a transition from the reporting and
accounting methods required for Chapter 7 (commencing with
Section 56700) as that chapter existed on December 31, 1998, and
related provisions of this part, to the reporting and accounting
methods required for this chapter. Under no circumstances shall the
transition guidelines exceed the requirements of the provisions
described in paragraphs (1) and (2). The transition guidelines shall,
at a minimum, do the following:

(1) Describe the method for accounting for the instructional
service personnel units and caseloads, as required by Chapter 7
(commencing with Section 56700) as that chapter existed on
December 31, 1998.

(2) Describe the accounting that is required to be made, if any, for
the purposes of Sections 56030, 56140, 56156.5, 56361.5, 56362, 56363.3,
56365.5, 56366.2, 56366.3, 56370, 56441.5, 56441.7, and 56447.

(c) Commencing with the 1997–98 fiscal year, through and
including the fiscal year in which equalization among special
education local plan areas has been achieved, the board shall not
approve any proposal to divide a special education local plan area
into two or more units, unless the division has no net impact on state
costs for special education; provided, however, that the board may
approve a proposal that was initially submitted to the department
prior to January 1, 1997.

56836.04. (a) The superintendent shall continuously monitor
and review all special education programs approved under this part
to assure that all funds appropriated to special education local plan
areas under this part are expended for the purposes intended.

(b) Funds apportioned to special education local plan areas
pursuant to this chapter shall be expended exclusively for programs
operated under this part.

56836.05. Apportionments made under this part shall be made by
the superintendent as early as practicable in the fiscal year. Upon
order of the superintendent, the Controller shall draw warrants upon
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the money appropriated, in favor of the eligible special education
local plan areas.

Article 2. Computation of Apportionments

56836.06. For the purposes of this article, the following terms or
phrases shall have the following meanings, unless the context clearly
requires otherwise:

(a) ‘‘Average daily attendance reported for the special education
local plan area’’ means the total of the following:

(1) The total number of units of average daily attendance
reported for the second principal apportionment pursuant to Section
41601 for all pupils enrolled in the district or districts that are a part
of the special education local plan area.

(2) The total number of units of average daily attendance
reported pursuant to Section 41601 for all pupils enrolled in schools
operated by the county office or offices that compose the special
education local plan area, or for those county offices that are a part
of more than one special education local plan area, that portion of the
average daily attendance of pupils enrolled in the schools operated
by the county office that are under the jurisdiction of the special
education local plan area.

(b) ‘‘Special education local plan area’’ includes the school district
or districts and county office or offices of education composing the
special education local plan area.

(c) ‘‘The fiscal year in which equalization among special
education local plan areas has been achieved’’ means the first fiscal
year in which each special education local plan area is funded at or
above the statewide target amount per unit of average daily
attendance, as computed pursuant to Section 56836.11.

56836.08. (a) For the 1998–99 fiscal year, the superintendent
shall make the following computations to determine the amount of
funding for each special education local plan area:

(1) Add the amount of funding per unit of average daily
attendance computed for the special education local plan area
pursuant to paragraph (1) of subdivision (a) of Section 56836.10 to
the inflation adjustment computed pursuant to subdivision (d) for
the 1998–99 fiscal year.

(2) Multiply the amount computed in paragraph (1) by the units
of average daily attendance reported for the special education local
plan area for the 1997–98 fiscal year.

(3) Add the actual amount of the equalization adjustment, if any,
computed for the 1998–99 fiscal year pursuant to Section 56836.14 to
the amount computed in paragraph (2).

(4) Add or subtract, as appropriate, the adjustment for growth
computed pursuant to Section 56836.15 from the amount computed
in paragraph (3).
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(5) Add the special disabilities adjustment computed pursuant to
Article 2.5 (commencing with Section 56836.155).

(b) For the 1999–2000 fiscal year and each fiscal year thereafter,
the superintendent shall make the following computations to
determine the amount of funding for each special education local
plan area for the fiscal year in which the computation is made:

(1) Add the amount of funding per unit of average daily
attendance computed for the special education local plan area for the
prior fiscal year pursuant to Section 56836.10 to the inflation
adjustment computed pursuant to subdivision (d) for the fiscal year
in which the computation is made.

(2) Multiply the amount computed in paragraph (1) by the units
of average daily attendance reported for the special education local
plan area for the prior fiscal year.

(3) Add the actual amount of the equalization adjustment, if any,
computed for the special education local plan area for the fiscal year
in which the computation is made pursuant to Section 56836.14 to the
amount computed in paragraph (2).

(4) Add or subtract, as appropriate, the adjustment for growth or
decline in enrollment, if any, computed for the special education
local plan area for the fiscal year in which the computation is made
pursuant to Section 56836.15 from the amount computed in
paragraph (3).

(5) Add the special disabilities adjustment computed pursuant to
Article 2.5 (commencing with Section 56836.155) and increased
pursuant to subparagraph (D) if the adjusted funding per unit of
average daily attendance of the special education local plan area is
below the statewide target amount per unit of average daily
attendance as determined pursuant to subparagraphs (A) to (C),
inclusive, as follows:

(A) Calculate the adjusted amount of funding per unit of average
daily attendance for each special education local plan area, measured
in dollars and cents, using the methodology contained in subdivision
(a) of Section 56836.10, except that the amount used from the
computation in Section 56836.09 shall be reduced by the amount
computed pursuant to Article 2.5 (commencing with Section
56836.155).

(B) Determine the statewide target amount per unit of average
daily attendance, measured in dollars and cents and rounded up to
the nearest 50 cents ($0.50), as computed pursuant to subdivision (a)
of Section 56836.11.

(C) The adjusted funding per unit of average daily attendance is
below the statewide target amount if the amount calculated pursuant
to subparagraph (A), subtracted from the amount calculated
pursuant to subparagraph (B), yields a positive value.

(D) If the computation made pursuant to subparagraph (C)
yields a positive value, increase the special disabilities adjustment in
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the 1999–2000 fiscal year and each year thereafter by the percent
increase in growth in average daily attendance reported by the
special education local plan area and the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the applicable fiscal
year.

(E) Inclusion of the special disabilities adjustment in the total
funding of a special education local plan area shall neither change nor
be included in the computation of equalization funding pursuant to
Section 56836.12 or the computations made after this computation
that precede the computation in Section 56836.12.

(c) For the 1998–99 fiscal year and each fiscal year thereafter, the
superintendent shall make the following computations to determine
the amount of General Fund moneys that the special education local
plan area may claim:

(1) Add the total of the amount of property taxes allocated to the
special education local plan area pursuant to Section 2572 for the
fiscal year in which the computation is made to the amount of federal
funds allocated to the special education local plan area pursuant to
Part B of the Individuals with Disabilities Education Act (20 U.S.C.
Sec. 1400 et seq.) for the fiscal year in which the computation is made.

(2) Add the amount of funding computed for the special
education local plan area pursuant to subdivision (a) for the 1998–99
fiscal year, and commencing with the 1999–2000 fiscal year and each
fiscal year thereafter, the amount computed for the fiscal year in
which the computations were made pursuant to subdivision (b) to
the amount of funding computed for the special education local plan
area pursuant to Article 3 (commencing with Section 56836.16).

(3) Subtract the sum computed in paragraph (1) from the sum
computed in paragraph (2).

(d) For the 1998–99 fiscal year and each fiscal year thereafter, the
superintendent shall make the following computations to determine
the inflation adjustment for the fiscal year in which the computation
is made:

(1) For the 1998–99 fiscal year, multiply the statewide target
amount per unit of average daily attendance for special education
local plan areas for the 1997–98 fiscal year computed pursuant to
paragraph (3) of Section 56836.11 by the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the 1998–99 fiscal
year.

(2) For the 1999–2000 fiscal year and each fiscal year thereafter,
multiply the statewide target amount per unit of average daily
attendance for special education local plan areas for the prior fiscal
year computed pursuant to Section 56836.11 by the inflation factor
computed pursuant to subdivision (b) of Section 42238.1 for the fiscal
year in which the computation is made.

56836.09. For the purpose of computing the amount to apportion
to each special education local plan area for the 1998–99 fiscal year,
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the superintendent shall compute the total amount of funding
received by the special education local plan area for the 1997–98 fiscal
year as follows:

(a) Add the following amounts that were received for the 1997–98
fiscal year:

(1) The total amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) allocated to the special education local
plan area for the purposes of special education for individuals with
exceptional needs enrolled in kindergarten and grades 1 to 12,
inclusive.

(2) The total amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) allocated to the special education local
plan area for the purposes of providing preschool and related services
to individuals with exceptional needs who are ages 3 to 5 years,
inclusive, pursuant to Chapter 4.45 (commencing with Section
56440).

(3) The total amount of property taxes allocated to the special
education local plan area pursuant to Section 2572.

(4) The total amount of General Fund moneys allocated to the
special education local plan area pursuant to Chapter 7
(commencing with Section 56700) plus the total amount received for
equalization pursuant to Chapter 7.1 (commencing with Section
56835), as those chapters existed on December 31, 1998.

(5) The total amount of General Fund moneys and federal funds
available to the state pursuant to Part B of the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) allocated to
another special education local plan area for any pupils with
exceptional needs who are served by the other special education local
plan area but who are residents of the special education local plan
area for which this computation is being made.

(b) Add the following amounts received in the 1997–98 fiscal year:
(1) The total amount determined for the special education local

plan area for the purpose of providing nonpublic, nonsectarian school
services to licensed children’s institutions, foster family homes,
residential medical facilities, and other similar facilities for the
1997–98 fiscal year pursuant to Article 3 (commencing with Section
56836.16).

(2) The total amount of General Fund moneys and federal funds
available to the state pursuant to Part B of the Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) allocated for
any pupils with exceptional needs who are served by the special
education local plan area but who do not reside within the boundaries
of the special education local plan area.

(3) The total amount of General Fund moneys allocated to the
special education local plan area to perform the regionalized
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operations and services functions listed in Article 6 (commencing
with Section 56836.23) and to provide the direct instructional support
of program specialists in accordance with Section 56368.

(4) The total amount of General Fund moneys allocated to the
special education local plan area for individuals with exceptional
needs younger than three years of age pursuant to Chapter 7
(commencing with Section 56700), as that chapter existed on
December 31, 1998.

(5) The total amount of General Fund moneys allocated to local
education agencies within the special education local plan area
pursuant to Section 56771, as that section existed on December 31,
1998, for specialized books, materials, and equipment for pupils with
low-incidence disabilities.

(c) Subtract the sum computed in subdivision (b) from the sum
computed in subdivision (a).

56836.10. (a) The superintendent shall make the following
computations to determine the amount of funding per unit of
average daily attendance for each special education local plan area
for the 1998–99 fiscal year:

(1) Divide the amount of funding for the special education local
plan area computed for the 1997–98 fiscal year pursuant to Section
56836.09 by the number of units of average daily attendance reported
for the special education local plan area for the 1997–98 fiscal year.

(2) Add the amount computed in paragraph (1) to the inflation
adjustment computed pursuant to subdivision (d) of Section 56836.08
for the 1998–99 fiscal year.

(b) Commencing with the 1999–2000 fiscal year and each fiscal
year thereafter, the superintendent shall make the following
computations to determine the amount of funding per unit of
average daily attendance for each special education local plan area
for the fiscal year in which the computation is made:

(1) For the 1999–2000 fiscal year, divide the amount of funding for
the special education local plan area computed for the 1998–99 fiscal
year pursuant to subdivision (a) of Section 56836.08 by the number
of units of average daily attendance reported for the special
education local plan area for the 1998–99 fiscal year.

(2) For the 2000–01 fiscal year, and each fiscal year thereafter,
divide the amount of funding for the special education local plan area
computed for the prior fiscal year pursuant to subdivision (b) of
Section 56836.08 by the number of units of average daily attendance
reported for the special education local plan area for the prior fiscal
year.

56836.11. (a) For the purpose of computing the equalization
adjustment for special education local plan areas for the 1998–99 fiscal
year, the superintendent shall make the following computations to
determine the statewide target amount per unit of average daily
attendance for special education local plan areas:
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(1) Total the amount of funding computed for each special
education local plan area pursuant to Section 56836.09 for the 1997–98
fiscal year.

(2) Total the number of units of average daily attendance
reported for each special education local plan area for the 1997–98
fiscal year.

(3) Divide the sum computed in paragraph (1) by the sum
computed in paragraph (2) to determine the statewide target
amount for the 1997–98 fiscal year.

(4) Add the amount computed in paragraph (3) to the inflation
adjustment computed pursuant to subdivision (d) of Section 56836.08
for the 1998–99 fiscal year to determine the statewide target amount
for the 1998–99 fiscal year.

(b) Commencing with the 1999–2000 fiscal year and each fiscal
year thereafter, to determine the statewide target amount per unit
of average daily attendance for special education local plan areas, the
superintendent shall multiply the statewide target amount per unit
of average daily attendance computed for the prior fiscal year
pursuant to this section by one plus the inflation factor computed
pursuant to subdivision (b) of Section 42238.1 for the fiscal year in
which the computation is made.

56836.12. (a) For the purpose of computing the equalization
adjustment for special education local plan areas for the 1998–99 fiscal
year, the superintendent shall make the following computations to
determine the amount that each special education local plan area
that has an amount per unit of average daily attendance that is below
the statewide target amount per unit of average daily attendance
may request as an equalization adjustment:

(1) Subtract the amount per unit of average daily attendance
computed for the special education local plan area pursuant to
subdivision (a) of Section 56836.10 from the statewide target amount
per unit of average daily attendance determined pursuant to
subdivision (a) of Section 56836.11.

(2) If the remainder computed in paragraph (1) is greater than
zero, multiply that remainder by the number of units of average daily
attendance reported for the special education local plan area for the
1997–98 fiscal year.

(b) Commencing with the 1999–2000 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the amount that
each special education local plan area that has an amount per unit of
average daily attendance that is below the statewide target amount
per unit of average daily attendance may request as an equalization
adjustment:

(1) Add to the amount per unit of average daily attendance
computed for the special education local plan area pursuant to
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subdivision (b) of Section 56836.10 for the fiscal year in which the
computation is made the inflation adjustment computed pursuant to
subdivision (d) of Section 56836.08 for the fiscal year in which the
computation is made.

(2) Subtract the amount computed pursuant to paragraph (1)
from the statewide target amount per unit of average daily
attendance computed pursuant to subdivision (b) of Section 56936.11
for the fiscal year in which the computation is made.

(3) If the remainder computed in paragraph (2) is greater than
zero, multiply that remainder by the number of units of average daily
attendance reported for the special education local plan area for the
prior fiscal year.

56836.13. Commencing with the 1998–99 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the amount
available for making equalization adjustments for the fiscal year in
which the computation is made:

(a) Determine the amounts of funds equal to the increase in
federal funds, if any, appropriated in the annual Budget Act for the
purposes of equalizing funding for special education local plan areas
pursuant to this chapter. The increase shall be computed by
subtracting the amount of federal funds available to the state
pursuant to Part B of the Individuals with Disabilities Education Act
(20 U.S.C. Sec. 1400 et seq.) for the fiscal year in which the
computation is made from the amount available to the state from
those funds for the prior fiscal year.

(b) Subtract the amount computed in subdivision (a) from the
amount of funds provided for increased costs to the state in
administering the special education program.

(c) Add to the amount in subdivision (b), the amount of additional
funds, if any, appropriated in the fiscal year for which the
computation is made in the annual Budget Act for the purposes of
equalizing funding for special education local plan areas pursuant to
this chapter.

56836.14. Commencing with the 1998–99 fiscal year, through and
including the fiscal year in which equalization among the special
education local plan areas has been achieved, the superintendent
shall make the following computations to determine the actual
amount of the equalization adjustment for each special education
local plan area that has an amount per unit of average daily
attendance that is below the statewide target amount per unit of
average daily attendance:

(a) Add the amount determined for each special education local
plan area pursuant to Section 56836.12 for the fiscal year in which the
computation is made to determine the total statewide aggregate
amount necessary to fund each special education local plan area at
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the statewide target amount per unit of average daily attendance for
special education local plan areas.

(b) Divide the amount computed in subdivision (a) by the
amount computed pursuant to Section 56836.13 to determine the
percentage of the total amount of funds necessary to fund each
special education local plan area at the statewide target amount per
unit of average daily attendance for special education local plan areas
that are actually available for that purpose.

(c) To determine the amount to allocate to the special education
local plan area for a special education local plan area equalization
adjustment, multiply the amount computed for the special education
local plan area pursuant to Section 56836.12, if any, by the percentage
determined in subdivision (b).

56836.15. (a) In order to mitigate the effects of any declining
enrollment, commencing in the 1998–99 fiscal year, and each fiscal
year thereafter, the superintendent shall calculate allocations to
special education local plan areas based on the average daily
attendance reported for the special education local plan area for the
fiscal year in which the computation is made or the prior fiscal year,
whichever is greater. However, the prior fiscal year average daily
attendance reported for the special education local plan area shall be
adjusted for any loss or gain of average daily attendance reported for
the special education local plan area due to a reorganization or
transfer of territory in the special education local plan area.

(b) If in the fiscal year for which the computation is made, the
number of units of average daily attendance upon which allocations
to the special education local plan area are based is greater than the
number of units of average daily attendance upon which allocations
to the special education local plan area were based in the prior fiscal
year, the special education local plan area shall be allocated a growth
adjustment equal to the product determined by multiplying the
amounts determined under paragraphs (1) and (2).

(1) The statewide target amount per unit of average daily
attendance for special education local plan areas determined
pursuant to Section 56836.11.

(2) The difference between the number of units of average daily
attendance upon which allocations to the special education local plan
area are based for the fiscal year in which the computation is made
and the number of units of average daily attendance upon which
allocations to the special education local plan area were based for the
prior fiscal year.

(c) If in the fiscal year for which the computation is made, the
number of units of average daily attendance upon which allocations
to the special education local plan area are based is less than the
number of units of average daily attendance upon which allocations
to the special education local plan area were based in the prior fiscal
year, the special education local plan area shall receive a funding
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reduction equal to the product determined by multiplying the
amounts determined under paragraphs (1) and (2):

(1) The amount of funding per unit of average daily attendance
computed for the special education local plan area for the prior fiscal
year.

(2) The difference between the number of units of average daily
attendance upon which allocations to the special education local plan
area are based for the fiscal year in which the computation is made
and the number of units of average daily attendance upon which
allocations to the special education local plan area were based for the
prior fiscal year.

Article 2.5. Computation of Adjustment

56836.155. (a) For the 1998–99 fiscal year, prior to calculating the
apportionment in Article 2 (commencing with Section 56836.06), the
superintendent shall perform the following calculation:

(1) Determine for each special education local plan area the
number of pupils with exceptional needs with the special disabilities
specified in subdivision (b) for pupils residing in the special
education local plan area based on the April 1996 pupil count.

(2) Determine for each special education local plan area the total
reported incidence of all disabilities for pupils of age 3 to 22 years,
inclusive, excluding pupils in placements as described in paragraph
(1) of subdivision (b).

(3) Determine the statewide total of reported incidence of special
disabilities determined pursuant to paragraph (1).

(4) Determine the statewide total reported incidence of all
disabilities determined pursuant to paragraph (2).

(b) For the purposes of paragraph (1) of subdivision (a), the
superintendent shall use the count of all pupils with exceptional
needs of age 3 to 22 years, inclusive, exclusive of placements in
paragraph (1) and inclusive of the disabilities in paragraph (2).

(1) Pupils in state operated programs, nonpublic schools, and
out-of-home placements.

(2) Pupils with low-incidence disabilities of autistic, hard of
hearing, deaf, visually impaired, deaf, blind, and severe orthopedic
impairment, except that, for the purposes of subdivision (a), pupils
in the disability category of orthopedic impairment shall be used in
the absence of special education local plan area counts of only severe
orthopedic impairment. To the count of low-incidence disabilities,
also add pupils in the disability category of traumatic brain injury.

(c) Calculate, for each special education local plan area, the
reported incidence of special disabilities as a percentage of its total
reported incidence of all disabilities by dividing the amount in
paragraph (1) of subdivision (a) by the amount in paragraph (2) of
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subdivision (a). The percentage amount is to be expressed to the
accuracy of one hundredth of a percentage point.

(d) Calculate the statewide total of reported incidence of special
disabilities as a percent of the statewide total incidence of all
disabilities by dividing the amount in paragraph (3) of subdivision
(a) by the amount in paragraph (4) of subdivision (a). The percent
amount is to be expressed to the accuracy of one hundredth of a
percentage point.

(e) For each special education local plan area whose percentage
of special disabilities calculated pursuant to subdivision (c) is greater
than the statewide percent of special disabilities pursuant to
subdivision (d), determine the number of excess pupils in the special
education local plan area as follows:

(1) Multiply the statewide percent of special disabilities
calculated in subdivision (d) by the count by the special education
local plan area of all disabilities determined pursuant to paragraph
(2) of subdivision (a).

(2) Subtract the amount calculated in paragraph (1) from the
count by the special education local plan area of special disabilities
determined pursuant to paragraph (1) of subdivision (a). Round this
number to the nearest whole number.

(f) Multiply the number of excess pupils calculated in subdivision
(e) by one thousand dollars ($1,000). This is the amount that each
special education local plan area having excess pupils is to receive as
a special disabilities adjustment in the 1998–99 fiscal year and that is
to be included in the total amount of funding received by the special
education local plan area pursuant to Section 56836.08.

Article 3. Licensed Children’s Institutions

56836.16. (a) For the 1980–81 fiscal year and each fiscal year
thereafter, the superintendent shall apportion to each district and
county superintendent providing programs pursuant to Article 5
(commencing with Section 56155) of Chapter 2 an amount equal to
the difference, if any, between (1) the costs of master contracts with
nonpublic, nonsectarian schools and agencies to provide special
education instruction, designated instruction and services, or both, to
pupils in licensed children’s institutions, foster family homes,
residential medical facilities, and other similar facilities funded under
this chapter, and (2) the state and federal income received by the
district or county superintendent for providing these programs. The
sum of the excess cost, plus any state or federal income for these
programs, shall not exceed the cost of master contracts with
nonpublic, nonsectarian schools and agencies to provide special
education and designated instruction and services for these pupils, as
determined by the superintendent.
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(b) The cost of master contracts with nonpublic, nonsectarian
schools and agencies that a district or county office of education
reports under this section shall not include any of the following costs
that a district, county office, or special education local plan area may
incur:

(1) Administrative or indirect costs for the local education agency.
(2) Direct support costs for the local education agency.
(3) Transportation costs provided either directly, or through a

nonpublic, nonsectarian school or agency master contract or
individual services agreement for use of services or equipment
owned, leased, or contracted, by a district, special education local
plan area, or county office for any pupils enrolled in nonpublic,
nonsectarian schools or agencies, unless provided directly or
subcontracted by that nonpublic, nonsectarian school or agency
pursuant to subdivisions (a) and (b) of Section 56366.

(4) Costs for services routinely provided by the district or county
office including the following, unless the board grants a waiver under
56101:

(A) School psychologist services other than those described in
Sections 56324 and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(B) School nurse services other than those described in Sections
49423.5, 56324, and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(C) Language, speech, and hearing services other than those
included in a master contract and individual services agreement
under subdivision (a) of Section 56366.

(D) Modified, specialized, or adapted physical education services
other than those included in a master contract and individual services
agreement under subdivision (a) of Section 56366.

(E) Other services not specified by a pupil’s individualized
education program or funded by the state on a caseload basis.

(5) Costs for nonspecial education programs or settings, including
those provided for individuals with exceptional needs between the
ages of birth and five years, inclusive, pursuant to Sections 56431 and
56441.8.

(6) Costs for nonpublic, nonsectarian school or agency
placements outside of the state unless the board has granted a waiver
pursuant to subdivisions (e) and (f) of Section 56365.

(7) Costs for related nonpublic, nonsectarian school pupil
assessments by a school psychologist or school nurse pursuant to
Sections 56320 and 56324.

(8) Costs for services that the nonpublic, nonsectarian school or
agency is not certified to provide.

(9) Costs for services provided by personnel who do not meet the
requirements specified in subdivision (l) of Section 56366.1.

(10) Costs for services provided by public school employees.
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(d) A nonpublic, nonsectarian school or agency shall not claim and
is not entitled to receive reimbursement for attendance unless the
site where the pupil is receiving special education or designated
instruction and services is certified.

56836.17. (a) The superintendent may reimburse each district
and county office of education providing programs pursuant to
Article 5 (commencing with Section 56155) of Chapter 2 for
assessment and identification costs for pupils in licensed children’s
institutions, foster family homes, residential medical facilities, and
other similar facilities who are placed in state-certified nonpublic,
nonsectarian schools.

(b) Actual costs under this section shall not include either
administrative or indirect costs, or any proration of support costs.

(c) The total amount reimbursed statewide under this section
shall not exceed the amount appropriated for these purposes in any
fiscal year. If the superintendent determines that this amount is
insufficient to reimburse all claims, the superintendent shall prorate
the deficiency among all districts or county offices submitting claims.

56836.18. (a) The superintendent shall establish and maintain an
emergency fund for the purpose of providing relief to special
education local plan areas when a licensed children’s institution,
foster family home, residential medical facility, or other similar
facility serving individuals with exceptional needs opens or expands
in a special education local plan area during the course of the school
year which impacts the special education local plan area, or when a
pupil is placed in a facility for which no public or state-certified
nonpublic program exists within the special education local plan area
in which the pupil’s individualized education program can be
implemented during the course of the school year and impacts the
educational program.

(b) The special education local plan area in which the impaction
occurs shall be responsible for submitting a written request to the
superintendent for emergency funding. The written request shall
contain, at a minimum, all of the following:

(1) Specific information on the new or expanded licensed
children’s institution, foster family home, residential medical facility,
or other similar facility described in subdivision (a), including
information on the new unserved or underserved pupils residing in
the facility, or specific information relating to the new unserved or
underserved pupils residing in those facilities.

(2) The identification of the steps undertaken demonstrating that
no public special education program exists within the special
education local plan area capable of programmatically meeting the
needs of the identified pupils.

(3) A plan from the special education local plan area describing
the services to be provided.
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(c) The superintendent shall approve, modify, or disapprove the
written request for emergency funding within 30 days of the receipt
of the written request and shall notify the special education local plan
area administrator, in writing, of the final decision.

(d) It is the intent of the Legislature that appropriations necessary
to fund these emergency situations shall be included in the Budget
Act for each fiscal year.

Article 4. Nonpublic, Nonsectarian School Contracts

56836.20. (a) The cost of master contracts with nonpublic,
nonsectarian schools and agencies that a special education local plan
area enters into shall not include any of the following costs that a
special education local plan area may incur:

(1) Administrative or indirect costs of the special education local
plan area.

(2) Direct support costs for the special education local plan area.
(3) Transportation costs provided either directly, or through a

nonpublic, nonsectarian school or agency contract for use of services
or equipment owned, leased, or contracted, by a special education
local plan area for any pupils enrolled in nonpublic, nonsectarian
schools or agencies, unless provided directly or subcontracted by that
nonpublic, nonsectarian school or agency pursuant to subdivisions
(a) and (b) of Section 56366.

(4) Costs for services routinely provided by the special education
local plan area including the following, unless the board grants a
waiver under Section 56101:

(A) School psychologist services other than those described in
Sections 56324 and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(B) School nurse services other than those described in Sections
49423.5, 56324, and 56363 and included in a master contract and
individual services agreement under subdivision (a) of Section 56366.

(C) Language, speech, and hearing services other than those
included in a master contract and individual services agreement
under subdivision (a) of Section 56366.

(D) Modified, specialized, or adapted physical education services
other than those included in a master contract and individual services
agreement under subdivision (a) of Section 56366.

(E) Other services not specified by a pupil’s individualized
education program or funded by the state on a caseload basis.

(5) Costs for nonspecial education programs or settings, including
those provided for individuals with exceptional needs between the
ages of birth and five years, inclusive, pursuant to Sections 56431 and
56441.8.
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(6) Costs for nonpublic, nonsectarian school or agency
placements outside of the state unless the board has granted a waiver
pursuant to subdivisions (e) and (f) of Section 56365.

(7) Costs for related nonpublic, nonsectarian school pupil
assessments by a school psychologist or school nurse pursuant to
Sections 56320 and 56324.

(8) Costs for services that the nonpublic, nonsectarian school or
agency is not certified to provide.

(9) Costs for services provided by personnel who do not meet the
requirements specified in subdivision (l) of Section 56366.1.

(10) Costs for services provided by public school employees.
(b) A nonpublic, nonsectarian school or agency shall not claim and

is not entitled to receive reimbursement for attendance unless the
site where the pupil is receiving special education or designated
instruction and services is certified.

56836.21. (a) The State Department of Education shall
administer an extraordinary cost pool to protect special education
local plan areas from the extraordinary costs associated with single
placements in nonpublic, nonsectarian schools. Funds shall be
appropriated for this purpose in the annual Budget Act. Special
education local plan areas shall be eligible for reimbursement from
this pool in accordance with this section.

(b) The threshold amount for claims under this section shall be the
lesser of the following:

(1) One percent of the allocation calculated pursuant to Section
56836.08 for the special education local plan area for the current fiscal
year for any special education local plan area that meets the criteria
in subdivision (a) of Section 56212.

(2) The State Department of Education shall calculate the
average cost of a nonpublic, nonsectarian school placement in the
1997–98 fiscal year. This amount shall be multiplied by 2.5, then by
one plus the inflation factor computed pursuant to Section 42238.1,
to obtain the alternative threshold amount for claims in the 1998–99
fiscal year. In subsequent fiscal years, the alternative threshold
amount shall be the alternative threshold amount for the prior fiscal
year multiplied by one plus the inflation factor computed pursuant
to Section 42238.1.

(c) Special education local plan areas shall be eligible to submit
claims for costs of any nonpublic, nonsectarian school placements
exceeding the threshold amount on forms developed by the State
Department of Education. All claims for a fiscal year shall be
submitted by November 30 following the close of the fiscal year. If the
total amount claimed by special education local plan areas exceeds
the amount appropriated, the claims shall be prorated.
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Article 5. Low Incidence Funding

56836.22. (a) Commencing with the 1985–86 fiscal year, and for
each fiscal year thereafter, funds to support specialized books,
materials, and equipment as required under the individualized
education program for each pupil with low incidence disabilities, as
defined in Section 56026.5, shall be determined by dividing the total
number of pupils with low incidence disabilities in the state, as
reported on December 1 of the prior fiscal year, into the annual
appropriation provided for this purpose in the Budget Act.

(b) The per-pupil entitlement determined pursuant to
subdivision (a) shall be multiplied by the number of pupils with low
incidence disabilities in each special education local plan area to
determine the total funds available for each local plan.

(c) The superintendent shall apportion the amount determined
pursuant to subdivision (b) to the special education local plan area
for purposes of purchasing and coordinating the use of specialized
books, materials, and equipment.

(d) As a condition of receiving these funds, the special education
local plan area shall ensure that the appropriate books, materials, and
equipment are purchased, that the use of the equipment is
coordinated as necessary, and that the books, materials, and
equipment are reassigned to local educational agencies within the
special education local plan area once the agency that originally
received the books, materials, and equipment no longer needs them.

(e) It is the intent of the Legislature that special education local
plan areas share unused specialized books, materials, and equipment
with neighboring special education local plan areas.

Article 6. Program Specialists and Administration of Regionalized
Operations and Services

56836.23. Funds for regionalized operations and services and the
direct instructional support of program specialists shall be
apportioned to the special education local plan areas. As a condition
to receiving those funds, the special education local plan area shall
assure that all functions listed below are performed in accordance
with the description set forth in its local plan adopted pursuant to
subdivision (c) of Section 56205:

(a) Coordination of the special education local plan area and the
implementation of the local plan.

(b) Coordinated system of identification and assessment.
(c) Coordinated system of procedural safeguards.
(d) Coordinated system of staff development and parent

education.
(e) Coordinated system of curriculum development and

alignment with the core curriculum.

3274



Ch. 854 — 72 —

89

(f) Coordinated system of internal program review, evaluation of
the effectiveness of the local plan, and implementation of a local plan
accountability mechanism.

(g) Coordinated system of data collection and management.
(h) Coordination of interagency agreements.
(i) Coordination of services to medical facilities.
(j) Coordination of services to licensed children’s institutions and

foster family homes.
(k) Preparation and transmission of required special education

local plan area reports.
(l) Fiscal and logistical support of the community advisory

committee.
(m) Coordination of transportation services for individuals with

exceptional needs.
(n) Coordination of career and vocational education and

transition services.
(o) Assurance of full educational opportunity.
(p) Fiscal administration and the allocation of state and federal

funds pursuant to Section 56836.01.
(q) Direct instructional program support that may be provided by

program specialists in accordance with Section 56368.
56836.24. Commencing with the 1998–99 fiscal year and each year

thereafter, the superintendent shall make the following
computations to determine the amount of funding for the purposes
specified in Section 56836.23 to apportion to each special education
local plan area for the fiscal year in which the computation is made:

(a) For the 1998–99 fiscal year the superintendent shall make the
following computations:

(1) Multiply the total amount of state General Fund money
allocated to the special education local plan areas in the 1997–98 fiscal
year, for the purposes of Article 9 (commencing with Section 56780)
of Chapter 7, as that chapter existed on December 31, 1998, by one
plus the inflation factor computed pursuant to subdivision (b) of
Section 42238.1 for the 1998–99 fiscal year.

(2) Divide the amount calculated in paragraph (1) by the units of
average daily attendance reported for the special education local
plan area for the 1997–98 fiscal year.

(3) To determine the amount to be allocated to each special
education local plan area in the 1998–99 fiscal year, the
superintendent shall multiply the amount computed in paragraph
(2) by the number of units of average daily attendance reported for
the special education local plan area for the 1998–99 fiscal year,
except that a special education local plan area designated as a
necessary small special education local plan area in accordance with
Section 56212 and reporting fewer than 15,000 units of average daily
attendance for the 1998–99 fiscal year shall be deemed to have 15,000
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units of average daily attendance, and no special education local plan
area shall receive less than it received in the 1997–98 fiscal year.

(b) For the 1999–2000 fiscal year and each fiscal year thereafter,
the superintendent shall make the following calculations:

(1) Multiply the amount determined in paragraph (2) of
subdivision (a) by one plus the inflation factor computed pursuant
to subdivision (b) of Section 42238.1 for the current fiscal year.

(2) Multiply the amount determined in paragraph (1) by the
number of units of average daily attendance reported for the special
education local plan area for the current fiscal year, except that a
special education local plan area designated as a necessary small
special education local plan area in accordance with Section 56212
and reporting fewer than 15,000 units of average daily attendance for
the current fiscal year shall be deemed to have 15,000 units of average
daily attendance.

56836.25. Funds received pursuant to this article shall be
expended for the purposes specified in Section 56836.23.

SEC. 66. (a) The Legislature finds and declares as follows:
(1) The individuals with Disabilities Education Act (20 U.S.C. Sec.

1400 et seq.), as amended by the Individuals with Disabilities
Education Act Amendments of 1997 (105 P.L. 17), effective in part
upon enactment and in part as further specified in the act, provides
as follows:

‘‘Sec. 612. STATE ELIGIBILITY.
(a) In general.--A State is eligible for assistance under this part for

a fiscal year if the State demonstrates to the satisfaction of the
Secretary that the State has in effect policies and procedures to
ensure that it meets each of the following conditions:

[Language Omitted]
(5) LEAST RESTRICTIVE ENVIRONMENT-
(A) IN GENERAL-To the maximum extent appropriate, children

with disabilities, including children in public or private institutions
or other care facilities, are educated with children who are not
disabled, and special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment
occurs only when the nature or severity of the disability of a child is
such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily.

(B) ADDITIONAL REQUIREMENT-
(i) IN GENERAL-If the State uses a funding mechanism by which

the State distributes State funds on the basis of the type of setting in
which a child is served, the funding mechanism does not result in
placements that violate the requirements of subparagraph (A).

(ii) ASSURANCE-If the State does not have policies and
procedures to ensure compliance with clause (i), the State shall
provide the Secretary an assurance that it will revise the funding
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mechanism as soon as feasible to ensure that such mechanism does
not result in such placements.

[Language Omitted]’’
(16) PERFORMANCE GOALS AND INDICATORS—The State—

(A) has established goals for the performance of children with
disabilities in the State that—

(i) will promote the purposes of this Act, as stated in section
601(d); and

(ii) are consistent, to the maximum extent appropriate, with other
goals and standards for children established by the State;

(B) has established performance indicators the State will use to
assess progress toward achieving those goals that, at a minimum,
address the performance of children with disabilities on assessments,
drop-out rates, and graduation rates;

(C) will, every two years, report to the Secretary and the public
on the progress of the State, and of children with disabilities in the
State, toward meeting the goals established under subparagraph (A);
and

(D) based on its assessment of that progress, will revise its State
improvement plan under subpart 1 of part D as may be needed to
improve its performance, if the State receives assistance under that
subpart.
(17) PARTICIPATION IN ASSESSMENTS—

(A) IN GENERAL-Children with disabilities are included in
general State and district-wide assessment programs, with
appropriate accommodations, where necessary. As appropriate, the
State or local education agency—

(i) develops guidelines for the participation of children with
disabilities in alternate assessments for those children who cannot
participate in State and district-wide assessment programs; and

(ii) develops and, beginning not later than July 1, 2000, conducts
those alternate assessments.

(B) REPORTS-The State educational agency makes available to
the public, and reports to the public with the same frequency and in
the same detail as it reports on the assessment of nondisabled
children, the following:

(i) The number of children with disabilities participating in
regular assessments.

(ii) The number of those children participating in alternate
assessments.

(iii) (I) The performance of those children on regular
assessments (beginning not later than July 1, 1998) and on alternate
assessments (not later than July 1, 2000), if doing so would be
statistically sound and would not result in the disclosure of
performance results identifiable to individual children.

(II) Data relating to the performance of children described under
subclause (I) shall be disaggregated—
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(aa) for assessments conducted after July 1, 1998; and
(bb) for assessments conducted before July 1, 1998, if the State is

required to disaggregate such data prior to July 1, 1998.
[Language Omitted]’’
‘‘Sec. 616. WITHHOLDING AND JUDICIAL REVIEW
(a) WITHHOLDING OF PAYMENTS-
(1) IN GENERAL-Whenever the Secretary, after reasonable

notice and opportunity for hearing to the State educational agency
involved (and to any local educational agency or State agency
affected by any failure described in subparagraph (B)), finds—

(A) that there has been a failure by the State to comply
substantially with any provision of this part; or

(B) that there is a failure to comply with any condition of a local
educational agency’s or State agency’s eligibility under this part,
including the terms of any agreement to achieve compliance with
this part within the timelines specified in the agreement; the
Secretary shall, after notifying the State educational agency,
withhold, in whole or in part, any further payments to the State under
this part, or refer the matter for appropriate enforcement action,
which may include referral to the Department of Justice.

(2) NATURE OF WITHHOLDING-If the Secretary withholds
further payments under paragraph (1), the Secretary may
determine that such withholding will be limited to programs or
projects, or portions thereof affected by the failure, or that the State
educational agency shall not make further payments under this part
to specified local educational agencies or State agencies affected by
the failure. Until the Secretary is satisfied that there if no longer any
failure to comply with the provisions of this part, as specified in
subparagraph (A) or (B) of paragraph (1), payments to the State
under this part shall be withheld in whole or in part, or payments by
the State educational agency under this part shall be limited to local
educational agencies and State agencies whose actions did not cause
or were not involved in the failure, as the case may be. Any State
educational agency, State agency, or local educational agency that
has received notice under paragraph (1) shall, by means of a public
notice, take such measures as may be necessary to bring the
pendency of an action pursuant to this subsection to the attention of
the public within the jurisdiction of such agency.’’

[Language Omitted]’’
(2) State and local education agencies are required to abide by

federal laws that are in effect.
(b) This section shall remain in effect only if the Individuals with

Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), as amended
by the Individuals with Disabilities Education Act Amendments of
1997 (105 P.L. 17), is not further amended or repealed, and this
section is repealed upon any further amendment or repeal of the
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et
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seq.), as amended by the Individuals with Disabilities Education Act
Amendments of 1997 (105 P.L. 17).

(c) It is the intent of the Legislature that this section be reenacted
to incorporate any changes to the Individuals with Disabilities
Education Act (20 U.S.C. Sec. 1400 et seq.), as amended by the
Individuals with Disabilities Education Act Amendments of 1997 (105
P.L. 17), as soon as possible after the amendment of the Individuals
with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), as
amended by the Individuals with Disabilities Education Act
Amendments of 1997 (105 P.L. 17).

SEC. 67. (a) The Office of the Legislative Analyst, in conjunction
with the Department of Finance and the State Department of
Education, shall conduct a study to gather, analyze, and report on
data that would indicate the extent to which the incidence of
disabilities, that are medically defined or severe and significantly
above-average in cost, or both, are evenly or unevenly distributed
among the population of special education local plan areas. The
Office of the Legislative Analyst shall contract for both the
development of the request for proposal for the study and for the
study itself. The Office of the Legislative Analyst, the Department of
Finance, and the State Department of Education, shall submit a
report of the contractor’s findings and recommendations no later
than June 1, 1998, to the Governor and the appropriate policy and
fiscal committees of the California State Senate and the California
State Assembly. The report shall include, if feasible and appropriate,
a method to adjust the funding formula contained in Chapter 7.2
(commencing with Section 56836) of Part 30 of the Education Code
in order to recognize the distribution of disabilities that are medically
defined or severe and significantly above-average in cost, or both,
among the special education local plan areas. The report shall use the
definition of severe orthopedic impairment developed by the State
Department of Education pursuant to Section 70.

(b) There is hereby appropriated to the State Department of
Education for transfer to the Office of the Legislative Analyst for the
1997–98 fiscal year the sum of two hundred thousand dollars
($200,000) from supplemental federal special education grant funds
for Part B of the Individuals with Disabilities Education Act. The
funds are only to be used for the purpose of contracting for the
request for proposal and study in subdivisions (a) and (b) and for the
purpose of paying any necessary overhead associated with the
supervision of the independent contracts. Provision 1 of Item
6110-161-0890 of the 1997–98 Budget Act on funds received over the
amount of federal funds budgeted shall only apply to the balance of
supplemental federal special education grant funds for Part B of the
Individuals with Disabilities Education Act remaining after the
appropriation made by this subdivision is deducted from that
supplemental funding.
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(c) Of the amount needed to fully fund the equalization formula
in Article 2 (commencing with Section 56836.06) of Chapter 7.2 of
Part 30 of the Education Code as it read on January 1, 1998, fifteen
million dollars ($15,000,000) shall be available for an adjustment to
that formula pursuant to the results of the study required pursuant
to Section 67. The amount actually required to fully fund the
adjustment enacted by an act of the Legislature subsequent to the
results of the study shall be funded in whole in the 1998–99 fiscal year
if eighty million dollars ($80,000,000), or more, in federal funds
becomes available, or proportionately less if less federal funds are
available, during years of equalization carried out pursuant to Article
2 (commencing with Section 56836.06) of Chapter 7.2 of Part 30 of the
Education Code. At the time an adjustment is enacted, the formula
in Article 2 (commencing with Section 56836.06) of Chapter 7.2 of
Part 30 of the Education Code shall also be amended in an act other
than the Budget Act to reduce the full funding level by the total cost
of the adjustment which may be more or less than fifteen million
dollars ($15,000,000) such that the total cost of the formula in Article
2 (commencing with Section 56836.06) of Chapter 7.2 of Part 30 of the
Education Code plus the adjustment shall equal the cost of the
equalization formula as it existed before enacting the adjustment.
The adjustment shall be enacted to amend or replace the formula
established in Article 2.5 (commencing with Section 56836.155) of
Chapter 7.2 of Part 30 of the Education Code and shall not be enacted
in addition to the formula established in that article.

SEC. 68. (a) The Office of the Legislative Analyst, the
Department of Finance, and the State Department of Education
shall conduct a study, in consultation with the other interested
parties, of nonpublic school and nonpublic agency costs as compared
to the cost of public school placements, the cause of continuing
increases in nonpublic school and agency costs, and
recommendations for cost containment. In carrying out this study the
Office of the Legislative Analyst shall examine the impact on
nonpublic school and nonpublic agency costs of children residing in
out-of-home placements, and of mediation and due process hearings.
The Office of the Legislative Analyst may contract with an
independent party to conduct this study on behalf of the Office of the
Legislative Analyst. The Office of the Legislative Analyst shall submit
a final report of its findings and recommendations on or before May
1, 1998, to the appropriate policy and fiscal committees of the Senate
and the Assembly of the California Legislature.

(b) There is hereby appropriated to the State Department of
Education for transfer to the Office of the Legislative Analyst for the
1997–98 fiscal year the sum of one hundred thousand dollars
($100,000) from supplemental federal special education grant funds
for Part B of the Individuals with Disabilities Education Act. The
funds are only to be used for the purpose of conducting the study in
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subdivision (a). Provision 1 of Item 6110-161-0890 of the 1997–98
Budget Act on funds received over the amount of federal funds
budgeted shall only apply to the balance of supplemental federal
special education grant funds for Part B of the Individuals with
Disabilities Education Act remaining after the appropriation made
by this subdivision is deducted from that supplemental funding.

SEC. 69. (a) The State Department of Education shall convene
a working group to develop recommendations for improving the
compliance of state and local education agencies with state and
federal special education laws and regulations. These
recommendations shall define how the State Department of
Education and local education agencies will assure and maintain
compliance of special education laws and regulations in providing
services to individuals with exceptional needs. Final
recommendations shall include, but not be limited to, state
compliance training and technical assistance, state review and
monitoring of local compliance, the state complaint process and
timetable, state corrective action and follow up, and local and state
agency sanctions for noncompliance.

(b) The working group shall include members representing the
State Board of Education, the State Department of Education, county
offices of education, school districts, special education local plan
areas, the Special Education Advisory Commission, the State
Department of Education administrative hearing office, the federal
Office of Civil Rights or Office for Special Education Programs,
organizations advocating for, or consisting of, individuals with
exceptional needs and their families, parents of individuals with
exceptional needs, and organizations representing school teachers
and other support services staff serving individuals with exceptional
needs. It is the intent of the Legislature that the working group
convened by the State Department of Education shall include a
balance of members representing state and local education agencies
and employees, and members representing individuals with
exceptional needs and their families.

(c) The State Department of Education shall submit a report of
the working group’s recommendations no later than September 1,
1998, to the Governor and the appropriate policy and fiscal
committees of the Senate and the Assembly of the California
Legislature.

SEC. 70. On or before January 1, 1998, the State Department of
Education shall develop a definition of severe orthopedic
impairment for use in the application and distribution of
low-incidence funding in the 1998–99 fiscal year.

SEC. 71. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because this
act provides for offsetting savings to local agencies or school districts
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that result in no net costs to the local agencies or school districts,
within the meaning of Section 17556 of the Government Code.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constitution.

SEC. 72. Funding for this bill, except as provided in Sections 67
and 68 of this bill, shall be contingent upon the enactment of an
appropriation in the annual Budget Act.

O
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california legislature—2009–10 regular session

ASSEMBLY BILL  No. 661

Introduced by Assembly Member Torlakson

February 25, 2009

An act to add Sections 56836.16 and 56836.161 to the Education
Code, relating to special education, making an appropriation therefor,
and declaring the urgency thereof, to take effect immediately.

legislative counsel’s digest

AB 661, as introduced, Torlakson. Special education: behavioral
intervention plans: mandate claim: funding.

(1)  Existing law requires the Superintendent of Public Instruction,
on or before September 1, 1992, to develop, and the State Board of
Education to adopt, regulations, as specified, governing the use of
behavioral interventions for individuals with exceptional needs receiving
special education and related services. Existing law prescribes the
calculations to be made to determine the amount of General Fund
moneys to allocate to each special education local plan area.

This bill would require the Superintendent to perform various
calculations to increase the amount of funding per unit of average daily
attendance for each special education local plan area, as specified. The
bill would appropriate $65,000,000 from the General Fund to the
Superintendent in augmentation of a specified item of the Budget Act
of 2009 for purposes of providing that increased funding. The bill also
would appropriate $10,000,000 from the General Fund to the
Superintendent for allocation on a one-time basis to county offices of
education and special education local plan areas, as specified. The bill
would direct that $85,000,000 be appropriated from the General Fund
on a one-time basis in each of the 2011–12 to 2016–17 fiscal years,
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inclusive, except as provided, to the Superintendent for allocation to
school districts on a per-pupil basis. The Superintendent would be
required to use specified calculations to compute the allocation for each
school district. The bill would deem the funding described in this
paragraph as payments in full satisfaction of, and in lieu of, any
reimbursable mandate claims resulting from the statement of decision
of the Commission on State Mandates regarding the Behavioral
Intervention Plans Mandated Cost Test Claim.

(2)  This bill would declare that it is to take effect immediately as an
urgency statute.

Vote:   2⁄3. Appropriation:   yes. Fiscal committee:   yes.

State-mandated local program:   no.

The people of the State of California do enact as follows:

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SECTION 1. The Legislature finds and declares that it is in
the state’s interest that this act be enacted immediately to provide
funding for positive behavioral intervention plans for special
education pupils pursuant to Chapter 959 of the Statutes of 1990
in order to resolve a contested state mandate issue of 14-year
standing. The Legislature anticipates that the Governor will request
the enactment of this act prior to the enactment of the Budget Act
of 2009.

SEC. 2. Section 56836.16 is added to the Education Code, to
read:

56836.16. (a)  The Superintendent shall determine the statewide
total average daily attendance used for the purposes of Section
56836.08 for the 2008–09 fiscal year. For the purposes of this
calculation, the 2008–09 second principal average daily attendance
for the court, community school, and special education programs
served by the Los Angeles County Juvenile Court and Community
School/Division of Alternative Education Special Education Local
Plan Area shall be used in lieu of the average daily attendance
used for that agency for the purposes of Section 56836.08.

(b)  The Superintendent shall divide sixty-five million dollars
($65,000,000), by the amount determined pursuant to subdivision
(a).

(c)  For each special education local plan area, the Superintendent
shall permanently increase the amount per unit of average daily
attendance determined pursuant to subdivision (b) of Section
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56836.08 for the 2009–10 fiscal year by the quotient determined
pursuant to subdivision (b). This increase shall be effective
beginning in the 2009–10 fiscal year.

(d)  Notwithstanding subdivision (c), for the Los Angeles County
Juvenile Court and Community School/Division of Alternative
Education Special Education Local Plan Area, the Superintendent
shall permanently increase the amount per unit of average daily
attendance determined pursuant to subdivision (b) of Section
56836.08 by the ratio of the amount determined pursuant to
subdivision (b) to the statewide target per unit of average daily
attendance determined pursuant to Section 56836.11 for the
2008–09 fiscal year. This increase shall be effective beginning in
the 2009–10 fiscal year.

(e)  The Superintendent shall increase the statewide target per
unit of average daily attendance determined pursuant to Section
56836.11 for the 2009–10 fiscal year by the amount determined
pursuant to subdivision (b).

(f)  The funding provided pursuant to subdivisions (a) to (e),
inclusive, and the funding provided pursuant to subdivisions (a)
and (b) of Section 56836.161 shall be deemed as payments in full
satisfaction of, and in lieu of, any reimbursable mandate claims
resulting from the statement of decision of the Commission on
State Mandates regarding the Behavioral Intervention Plans
Mandated Cost Test Claim (CSM 4464). By providing this funding,
the state does not concede the existence of any unfunded
reimbursable mandate with regard to Section 56523 and its
implementing regulations, including subdivisions (c), (d), (e), (f),
and (aa) of Section 3001 and Section 3052 of Title 5 of the
California Code of Regulations, as those provisions read on July
1, 2008. These funds shall be used exclusively for programs
operated pursuant to this part and, as a first priority, for the
programs and services required pursuant to Section 56523 and its
implementing regulations. By virtue of these funds, Section 56523
and its implementing regulations shall be deemed to be fully funded
within the meaning of subdivision (e) of Section 17556 of the
Government Code.

(g)  Within the meaning of subdivision (e) of Section 17556 of
the Government Code, the funds appropriated for purposes of this
section are not specifically intended to fund any state-mandated
special education programs and services resulting from
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amendments enacted after July 1, 2008, to any of the following
statutes and regulations:

(1)  The federal Individuals with Disabilities Education Act (20
U.S.C. Sec. 1400 et seq.), if the amendments result in
circumstances where state law exceeds federal law.

(2)  Federal regulations implementing the federal Individuals
with Disabilities Education Act (34 C.F.R. Parts 300 and 303), if
the amendments result in circumstances where state law exceeds
federal law.

(3)  This part.
(4)  Sections 3000 to 4671, inclusive, of Title 5 of the California

Code of Regulations.
(h)  State funds appropriated by the annual Budget Act and

otherwise allocated to each special education local plan area
pursuant to Chapter 7.2 (commencing with Section 56836) shall
supplement and not supplant the funds provided pursuant to
subdivisions (a) to (e), inclusive. The funds provided pursuant to
subdivisions (a) to (e), inclusive, shall be in addition to the level
of any cost-of-living adjustment provided for purposes of this
chapter in the annual Budget Act.

SEC. 3. Section 56836.161 is added to the Education Code, to
read:

56836.161. (a)  (1)  The amount of eighty-five million dollars
($85,000,000) shall be appropriated from the General Fund on a
one-time basis in each of the 2011–12 to 2016–17 fiscal years,
inclusive, to the Superintendent for allocation to school districts
on a per-pupil basis. The Superintendent shall compute the amount
per pupil by dividing eighty-five million dollars ($85,000,000) by
the total average daily attendance, excluding attendance for regional
occupational centers and programs, adult education, and programs
operated by county superintendents of schools, for all pupils in
kindergarten and grades 1 to 12, inclusive, in all school districts
as used by the Superintendent for the second principal
apportionment for the 2007–08 fiscal year. The allocation for each
school district shall equal the per-pupil amount times the district’s
average daily attendance as reported to the Superintendent for the
second principal apportionment for the 2007–08 fiscal year. The
amount allocated to each school district shall be the same in all
subsequent fiscal years as it is in the first fiscal year.
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(2)  Notwithstanding paragraph (1), the state, in its discretion,
may appropriate and allocate amounts in excess of eighty-five
million dollars ($85,000,000) annually in any of the 2011–12 to
2016–17 fiscal years, inclusive, for the purpose of discharging the
obligation in advance of the period, so long as the total amount
appropriated and allocated pursuant to this section during that time
period is five hundred ten million dollars ($510,000,000).

(3)  In any fiscal year, commencing with the 2012–13 fiscal year,
in which the amount of the minimum funding guarantee for the
support of school districts and community college districts is
determined by paragraph (3) of subdivision (b) of Section 8 of
Article XVI of the California Constitution, the annual appropriation
described in paragraph (1) shall not be made.

(4)  The Director of Finance shall notify, in writing, the fiscal
committees of both houses of the Legislature, the Controller, and
the Superintendent no later than May 14 of a fiscal year if the
appropriation for the following fiscal year is not required pursuant
to paragraph (3). If an appropriation is not made pursuant to
paragraph (1) for a specific fiscal year or years, it shall instead be
made in the fiscal year or years immediately following the final
payment pursuant to paragraph (1).

(5)  The funds described in this section shall be in addition to
the level of any cost-of-living adjustment provided to school
districts in the annual Budget Act.

(b)  From the funds appropriated for purposes of this section by
subdivision (b) of Section 4 of the act that added this section, the
Superintendent shall allocate all of the following:

(1)  The amount of one million five hundred thousand dollars
($1,500,000) to county offices of education in equal per-pupil
amounts. The Superintendent shall determine the per-pupil amount
by dividing one million five hundred thousand dollars ($1,500,000)
by the total statewide county special education pupil count, as
reported by county offices of education as of December 2007. The
allocation for each county office of education shall be the per-pupil
amount times the county’s special education pupil count reported
as of December 2007. The Superintendent shall adjust the
computations in such a manner as to ensure that the minimum
allocation to each county office of education is at least five
thousand dollars ($5,000).

99

AB 661— 5 —

3287



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

(2)  The amount of six million dollars ($6,000,000) to special
education local plan areas that existed for the 2007–08 fiscal year.
The Superintendent shall determine the amount of the allocation
for each special education local plan area by dividing six million
dollars ($6,000,000) by the statewide special education pupil count
reported as of December 2007. The allocation for each special
education local plan area shall be the statewide per-pupil amount
multiplied by the special education pupil count for the area reported
as of December 2007. The Superintendent shall adjust the
computations in a manner that ensures that the minimum allocation
to each special education local plan area is at least ten thousand
dollars ($10,000).

(3)  The amount of two million five hundred thousand dollars
($2,500,000) to the San Joaquin County Office of Education.

(c)  The funding provided pursuant to subdivisions (a) and (b)
and subdivisions (a) to (e), inclusive, of Section 56836.16 shall be
deemed as payments in full satisfaction of, and in lieu of, any
reimbursable mandate claims resulting from the statement of
decision of the Commission on State Mandates regarding the
Behavioral Intervention Plans Mandated Cost Test Claim (CSM
4464).

SEC. 4. (a)  The amount of sixty-five million dollars
($65,000,000) is hereby appropriated from the General Fund to
the Superintendent of Public Instruction in augmentation of Item
6110–161–0001 of the Budget Act of 2009 for purposes of Section
56836.16 of the Education Code. It is the intent of the Legislature
that the funding appropriated by this subdivision be included in
the annual Budget Act in subsequent fiscal years.

(b)  (1)  The amount of ten million dollars ($10,000,000) is
hereby appropriated from the General Fund to the Superintendent
of Public Instruction for allocation on a one-time basis to county
offices of education and special education local plan areas pursuant
to subdivision (b) of Section 56836.161 of the Education Code.
These funds shall be in addition to the level of any cost-of-living
adjustment provided for county offices of education and special
education local plan areas in the annual Budget Act.

(2)  For the purposes of making the computations required by
Section 8 of Article XVI of the California Constitution, the
appropriation made by this subdivision shall be deemed to be
General Fund revenues appropriated for school districts, as defined

99

— 6 —AB 661

3288



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18

in subdivision (a) of Section 41202 of the Education Code, for the
2007–08 fiscal year, and included within the total allocations to
school districts and community college districts from General Fund
proceeds of taxes appropriated pursuant to Article XIII B, as
defined in subdivision (e) of Section 41202 of the Education Code,
for the 2007–08 fiscal year.

SEC. 5. This act is an urgency statute necessary for the
immediate preservation of the public peace, health, or safety within
the meaning of Article IV of the Constitution and shall go into
immediate effect. The facts constituting the necessity are:

In order to alleviate, at the earliest possible time, the fiscal
hardship to local educational agencies caused by the persistent
shortfalls in federal funding for special education, to increase state
funding for the special education program thereby reducing
encroachment, to facilitate the settlement of current litigation
regarding those programs and the funding thereof, to obviate new
litigation, and to resolve related school finance issues, it is
necessary that this act take effect immediately.

O
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Assembly Bill No. 1222

CHAPTER 329

An act to amend Sections 17518.5, 17521, 17551, 17553, 17558, 17561,
17564, 17581, 17581.5, and 17612 of, to add Sections 17521.5, 17557.1,
and 17557.2 to, to add Article 1.5 (commencing with Section 17572) to
Chapter 4 of Part 7 of Division 4 of Title 2 of, and to repeal Section 17572
of, the Government Code, relating to state mandates.

[Approved by Governor October 8, 2007. Filed with
Secretary of State October 8, 2007.]

legislative counsel’s digest

AB 1222, Laird. State mandates: legislatively determined mandate.
(1)  Under the California Constitution, whenever the Legislature or a state

agency mandates a new program or higher level of service on any local
government, including school districts, the state is required to provide a
subvention of funds to reimburse the local government, with specified
exceptions. Existing law establishes a procedure for local governmental
agencies to file claims for reimbursement of these costs with the Commission
on State Mandates. These procedures require that a claim for reimbursement
include, among other things, a written narrative that identifies the specific
sections of statutes or executive orders alleged to contain a mandate.

This bill would require that a test claim also identify the effective date
and register number of regulations alleged to contain a mandate, as well as
a legislatively determined mandate on the same statute or executive order.
It would also require that the written narrative contain specified declarations
with respect to legislatively determined mandates, if applicable.

(2)  The procedures established by existing law also require the
commission to hear and decide upon each claim for reimbursement and then
determine the amount to be subvened for reimbursement and adopt
parameters and guidelines for payment of claims. Existing law requires the
commission to consult with the Department of Finance, among other state
officials, when adopting parameters and guidelines for reimbursement.

This bill would provide that, notwithstanding these provisions, the
department and a local agency, school district, or statewide association may
jointly request that the Legislature determine if a particular statute or
executive order imposes a mandate for which reimbursement is required by
the California Constitution. It would require that a joint request submitted
to the Legislature identify the statute or executive order, a reasonable
reimbursement methodology, a list of eligible claimants, an estimate of
statewide costs for the initial claiming period, an annual dollar amount
necessary for reimbursement, and documentation of significant support
among local agencies or school districts for the methodology. It would
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provide that, if the Legislature accepts the joint request and determines that
the statute or executive order, or portion thereof, imposes a mandate for
which reimbursement is required, it shall declare by statute that the
requirements of the statute or executive order, or portion thereof, are a
legislatively determined mandate, and specify the term and period of
reimbursement and methodology for reimbursing eligible local agencies or
school districts subject to specified criteria, or, with respect to local
government agencies subject to specified provisions of the California
Constitution applicable to the reimbursement of mandates, appropriate funds
sufficient for reimbursement in the Budget Act or suspend the mandate.

The bill also would provide that, when it accepts reimbursement for a
legislatively determined mandate, a local agency or school district agrees
that payment as agreed to pursuant to the statute adopted by the Legislature
constitutes full reimbursement of its costs for that mandate for the applicable
period of reimbursement, that the reasonable reimbursement methodology
is appropriate for reimbursement payments on that mandate for 5 fiscal
years or as otherwise specified in the statute, and that the local government
shall withdraw any test claim pending before the commission regarding this
mandate, any unpaid reimbursement claims previously filed by the local
agency or school district with the Controller on the same mandate for the
same period shall be deemed withdrawn, and a test claim on the same statute
or executive order as a legislatively determined mandate will not be filed
with the commission except as specified.

The bill also would specify procedures for the commission in connection
with a test claim based on the same statute or executive order as a
legislatively determined mandate and make other conforming changes.

(3)  The procedures established by existing law require the commission
to submit adopted parameters and guidelines to the Controller for payment
of reimbursement claims.

This bill would authorize the commission to instead adopt and submit to
the Controller a reasonable reimbursement methodology proposed by a test
claimant and the department and would require the Controller to issue
claiming instructions pursuant to that methodology, as specified.

The people of the State of California do enact as follows:

SECTION 1. Section 17518.5 of the Government Code is amended to
read:

17518.5. (a)  “Reasonable reimbursement methodology” means a formula
for reimbursing local agencies and school districts for costs mandated by
the state, as defined in Section 17514.

(b)  A reasonable reimbursement methodology shall be based on cost
information from a representative sample of eligible claimants, information
provided by associations of local agencies and school districts, or other
projections of local costs.
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(c)  A reasonable reimbursement methodology shall consider the variation
in costs among local agencies and school districts to implement the mandate
in a cost-efficient manner.

(d)  Whenever possible, a reasonable reimbursement methodology shall
be based on general allocation formulas, uniform cost allowances, and other
approximations of local costs mandated by the state, rather than detailed
documentation of actual local costs. In cases when local agencies and school
districts are projected to incur costs to implement a mandate over a period
of more than one fiscal year, the determination of a reasonable
reimbursement methodology may consider local costs and state
reimbursements over a period of greater than one fiscal year, but not
exceeding 10 years.

(e)  A reasonable reimbursement methodology may be developed by any
of the following:

(1)  The Department of Finance.
(2)  The Controller.
(3)  An affected state agency.
(4)  A claimant.
(5)  An interested party.
SEC. 1.5. Section 17521 of the Government Code is amended to read:
17521. “Test claim” means the first claim filed with the commission

alleging that a particular statute or executive order imposes costs mandated
by the state, and includes a claim filed pursuant to Section 17574.

SEC. 2. Section 17521.5 is added to the Government Code, to read:
17521.5. “Legislatively determined mandate” means the provisions of

a statute or executive order that the Legislature, pursuant to Article 1.5, has
declared by statute to be a mandate for which reimbursement is required by
Section 6 of Article XIII B of the California Constitution.

SEC. 3. Section 17551 of the Government Code is amended to read:
17551. (a)  The commission, pursuant to the provisions of this chapter,

shall hear and decide upon a claim by a local agency or school district that
the local agency or school district is entitled to be reimbursed by the state
for costs mandated by the state as required by Section 6 of Article XIII B
of the California Constitution.

(b)  Except as provided in Sections 17573 and 17574, commission review
of claims may be had pursuant to subdivision (a) only if the test claim is
filed within the time limits specified in this section.

(c)  Local agency and school district test claims shall be filed not later
than 12 months following the effective date of a statute or executive order,
or within 12 months of incurring increased costs as a result of a statute or
executive order, whichever is later.

(d)  The commission, pursuant to the provisions of this chapter, shall hear
and decide upon a claim by a local agency or school district filed on or after
January 1, 1985, that the Controller has incorrectly reduced payments to
the local agency or school district pursuant to paragraph (2) of subdivision
(d) of Section 17561.

SEC. 4. Section 17553 of the Government Code is amended to read:
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17553. (a)  The commission shall adopt procedures for receiving claims
filed pursuant to this article and Section 17574 and for providing a hearing
on those claims. The procedures shall do all of the following:

(1)  Provide for presentation of evidence by the claimant, the Department
of Finance, and any other affected department or agency, and any other
interested person.

(2)  Ensure that a statewide cost estimate is adopted within 12 months
after receipt of a test claim, when a determination is made by the commission
that a mandate exists. This deadline may be extended for up to six months
upon the request of either the claimant or the commission.

(3)  Permit the hearing of a claim to be postponed at the request of the
claimant, without prejudice, until the next scheduled hearing.

(b)  All test claims shall be filed on a form prescribed by the commission
and shall contain at least the following elements and documents:

(1)  A written narrative that identifies the specific sections of statutes or
executive orders and the effective date and register number of regulations
alleged to contain a mandate and shall include all of the following:

(A)  A detailed description of the new activities and costs that arise from
the mandate.

(B)  A detailed description of existing activities and costs that are modified
by the mandate.

(C)  The actual increased costs incurred by the claimant during the fiscal
year for which the claim was filed to implement the alleged mandate.

(D)  The actual or estimated annual costs that will be incurred by the
claimant to implement the alleged mandate during the fiscal year
immediately following the fiscal year for which the claim was filed.

(E)  A statewide cost estimate of increased costs that all local agencies
or school districts will incur to implement the alleged mandate during the
fiscal year immediately following the fiscal year for which the claim was
filed.

(F)  Identification of all of the following:
(i)  Dedicated state funds appropriated for this program.
(ii)  Dedicated federal funds appropriated for this program.
(iii)  Other nonlocal agency funds dedicated for this program.
(iv)  The local agency’s general purpose funds for this program.
(v)  Fee authority to offset the costs of this program.
(G)  Identification of prior mandate determinations made by the

Commission on State Mandates or a predecessor agency that may be related
to the alleged mandate.

(H)  Identification of a legislatively determined mandate pursuant to
Section 17573 that is on the same statute or executive order.

(2)  The written narrative shall be supported with declarations under
penalty of perjury, based on the declarant’s personal knowledge, information,
or belief, and signed by persons who are authorized and competent to do
so, as follows:

(A)  Declarations of actual or estimated increased costs that will be
incurred by the claimant to implement the alleged mandate.
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(B)  Declarations identifying all local, state, or federal funds, or fee
authority that may be used to offset the increased costs that will be incurred
by the claimant to implement the alleged mandate, including direct and
indirect costs.

(C)  Declarations describing new activities performed to implement
specified provisions of the new statute or executive order alleged to impose
a reimbursable state-mandated program. Specific references shall be made
to chapters, articles, sections, or page numbers alleged to impose a
reimbursable state-mandated program.

(D)  If applicable, declarations describing the period of reimbursement
and payments received for full reimbursement of costs for a legislatively
determined mandate pursuant to Section 17573, and the authority to file a
test claim pursuant to paragraph (1) of subdivision (c) of Section 17574.

(3)  (A)  The written narrative shall be supported with copies of all of the
following:

(i)  The test claim statute that includes the bill number or executive order,
alleged to impose or impact a mandate.

(ii)  Relevant portions of state constitutional provisions, federal statutes,
and executive orders that may impact the alleged mandate.

(iii)  Administrative decisions and court decisions cited in the narrative.
(B)  State mandate determinations made by the Commission on State

Mandates or a predecessor agency and published court decisions on state
mandate determinations made by the Commission on State Mandates are
exempt from this requirement.

(4)  A test claim shall be signed at the end of the document, under penalty
of perjury by the claimant or its authorized representative, with the
declaration that the test claim is true and complete to the best of the
declarant’s personal knowledge, information, or belief. The date of signing,
the declarant’s title, address, telephone number, facsimile machine telephone
number, and electronic mail address shall be included.

(c)  If a completed test claim is not received by the commission within
30 calendar days from the date that an incomplete test claim was returned
by the commission, the original test claim filing date may be disallowed,
and a new test claim may be accepted on the same statute or executive order.

(d)  In addition, the commission shall determine whether an incorrect
reduction claim is complete within 10 days after the date that the incorrect
reduction claim is filed. If the commission determines that an incorrect
reduction claim is not complete, the commission shall notify the local agency
and school district that filed the claim stating the reasons that the claim is
not complete. The local agency or school district shall have 30 days to
complete the claim. The commission shall serve a copy of the complete
incorrect reduction claim on the Controller. The Controller shall have no
more than 90 days after the date the claim is delivered or mailed to file any
rebuttal to an incorrect reduction claim. The failure of the Controller to file
a rebuttal to an incorrect reduction claim shall not serve to delay the
consideration of the claim by the commission.

SEC. 5. Section 17557.1 is added to the Government Code, to read:
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17557.1. (a)  Notwithstanding any other provision of this part, within
30 days of the commission’s adoption of a statement of decision on a test
claim, the test claimant and the Department of Finance may notify the
executive director of the commission in writing of their intent to follow the
process described in this section to develop a reasonable reimbursement
methodology and statewide estimate of costs for the initial claiming period
and budget year for reimbursement of costs mandated by the state in
accordance with the statement of decision. The letter of intent shall include
the date on which the test claimant and the Department of Finance will
submit a plan to ensure that costs from a representative sample of eligible
local agency or school district claimants are considered in the development
of a reasonable reimbursement methodology.

(b)  This plan shall also include all of the following information:
(1)  The date on which the test claimant and Department of Finance will

provide to the executive director an informational update regarding their
progress in developing the reasonable reimbursement methodology.

(2)  The date on which the test claimant and Department of Finance will
submit to the executive director the draft reasonable reimbursement
methodology and proposed statewide estimate of costs for the initial claiming
period and budget year. This date shall be no later than 180 days after the
date the letter of intent is sent by the test claimant and Department of Finance
to the executive director.

(c)  At the request of the test claimant and Department of Finance, the
executive director may provide for up to four extensions of this 180-day
period.

(d)  The test claimant or Department of Finance may notify the executive
director at any time that the claimant or Department of Finance no longer
intends to develop a reasonable reimbursement methodology pursuant to
this section. In this case, paragraph (2) of subdivision (a) of Section 17553
and Section 17557 shall apply to the test claim. Upon receipt of this
notification, the executive director shall notify the test claimant of the duty
to submit proposed parameters and guidelines within 30 days under
subdivision (a) of Section 17557.

SEC. 6. Section 17557.2 is added to the Government Code, to read:
17557.2. (a)  A reasonable reimbursement methodology developed

pursuant to Section 17557.1 or a joint request for early termination of a
reasonable reimbursement methodology shall have broad support from a
wide range of local agencies or school districts. The test claimant and
Department of Finance may demonstrate broad support from a wide range
of local agencies or school districts in different ways, including, but not
limited to, obtaining endorsement by one or more statewide associations of
local agencies or school districts and securing letters of approval from local
agencies or school districts.

(b)  No later than 60 days before a commission hearing, the test claimant
and Department of Finance shall submit to the commission a joint proposal
that shall include all of the following:

(1)  The draft reasonable reimbursement methodology.
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(2)  The proposed statewide estimate of costs for the initial claiming
period and budget year.

(3)  A description of the steps the test claimant and the Department of
Finance undertook to determine the level of support by local agencies or
school districts for the draft reasonable reimbursement methodology.

(4)  An agreement that the reasonable reimbursement methodology
developed and approved under this section shall be in effect for a period of
five years unless a different term is approved by the commission, or upon
submission to the commission of a letter indicating the Department of
Finance and test claimant’s joint interest in early termination of the
reasonable reimbursement methodology.

(5)  An agreement that, at the conclusion of the period established in
paragraph (4), the Department of Finance and the test claimant will consider
jointly whether amendments to the methodology are necessary.

(c)  The commission shall approve the draft reasonable reimbursement
methodology if review of the information submitted pursuant to Section
17557.1 and subdivision (b) of this section demonstrates that the draft
reasonable reimbursement methodology and statewide estimate of costs for
the initial claiming period and budget year have been developed in
accordance with Section 17557.1 and meet the requirements of subdivision
(a). The commission thereafter shall adopt the proposed statewide estimate
of costs for the initial claiming period and budget year. Statewide cost
estimates adopted under this section shall be included in the report to the
Legislature required under Section 17600 and shall be reported by the
commission to the appropriate Senate and Assembly policy and fiscal
committees, the Legislative Analyst, and the Department of Finance not
later than 30 days after adoption.

(d)  Unless amendments are proposed pursuant to this subdivision, the
reasonable reimbursement methodology approved by the commission
pursuant to this section shall expire after either five years, any other term
approved by the commission, or upon submission to the commission of a
letter indicating the Department of Finance’s and test claimant’s joint interest
in early termination of the reasonable reimbursement methodology.

(e)  The commission shall approve a joint request for early termination
of a reasonable reimbursement methodology if the request meets the
requirements of subdivision (a). If the commission approves a joint request
for early termination, the commission shall notify the test claimant of the
duty to submit proposed parameters and guidelines to the commission
pursuant to subdivision (a) of Section 17557.

(f)  At least one year before the expiration of a reasonable reimbursement
methodology, the commission shall notify the Department of Finance and
the test claimant that they may do one of the following:

(1)  Jointly propose amendments to the reasonable reimbursement
methodology by submitting the information described in paragraphs (1),
(3), and (4) of subdivision (b), and providing an estimate of the mandate’s
annual cost for the subsequent budget year.
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(2)  Jointly propose that the reasonable reimbursement methodology
remain in effect.

(3)  Allow the reasonable reimbursement methodology to expire and
notify the commission that the test claimant will submit proposed parameters
and guidelines to the commission pursuant to subdivision (a) of Section
17557 to replace the reasonable reimbursement methodology.

(g)  The commission shall either approve the continuation of the
reasonable reimbursement methodology or approve the jointly proposed
amendments to the reasonable reimbursement methodology if the information
submitted in accordance with paragraph (1) of subdivision (d) demonstrates
that the proposed amendments were developed in accordance with Section
17557.1 and meet the requirements of subdivision (a) of this section.

SEC. 7. Section 17558 of the Government Code is amended to read:
17558. (a)  The commission shall submit the adopted parameters and

guidelines or a reasonable reimbursement methodology approved pursuant
to Section 17557.2 to the Controller. As used in this chapter, a “reasonable
reimbursement methodology” approved pursuant to Section 17557.2 includes
all amendments to the reasonable reimbursement methodology. When the
Legislature declares a legislatively determined mandate in accordance with
Section 17573 in which claiming instructions are necessary, the Department
of Finance shall notify the Controller.

(b)  Not later than 60 days after receiving the adopted parameters and
guidelines, a reasonable reimbursement methodology from the commission,
or notification from the Department of Finance, the Controller shall issue
claiming instructions for each mandate that requires state reimbursement,
to assist local agencies and school districts in claiming costs to be
reimbursed. In preparing claiming instructions, the Controller shall request
assistance from the Department of Finance and may request the assistance
of other state agencies. The claiming instructions shall be derived from the
test claim decision and the adopted parameters and guidelines, reasonable
reimbursement methodology, or statute declaring a legislatively determined
mandate.

(c)  The Controller shall, within 60 days after receiving amended
parameters and guidelines, an amended reasonable reimbursement
methodology from the commission or other information necessitating a
revision of the claiming instructions, prepare and issue revised claiming
instructions for mandates that require state reimbursement that have been
established by commission action pursuant to Section 17557, Section
17557.2, or after any decision or order of the commission pursuant to Section
17559, or after any action by the Legislature pursuant to Section 17573. In
preparing revised claiming instructions, the Controller may request the
assistance of other state agencies.

SEC. 8. Section 17561 of the Government Code, as amended by Chapter
179 of the Statutes of 2007, is amended to read:

17561. (a)  The state shall reimburse each local agency and school district
for all “costs mandated by the state,” as defined in Section 17514 and for
legislatively determined mandates in accordance with Section 17573.
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(b)  (1)  For the initial fiscal year during which these costs are incurred,
reimbursement funds shall be provided as follows:

(A)  Any statute mandating these costs shall provide an appropriation
therefor.

(B)  Any executive order mandating these costs shall be accompanied by
a bill appropriating the funds therefor, or alternatively, an appropriation for
these costs shall be included in the Budget Bill for the next succeeding fiscal
year. The executive order shall cite that item of appropriation in the Budget
Bill or that appropriation in any other bill that is intended to serve as the
source from which the Controller may pay the claims of local agencies and
school districts.

(2)  In subsequent fiscal years appropriations for these costs shall be
included in the annual Governor’s Budget and in the accompanying Budget
Bill. In addition, appropriations to reimburse local agencies and school
districts for continuing costs resulting from chaptered bills or executive
orders for which claims have been awarded pursuant to subdivision (a) of
Section 17551 shall be included in the annual Governor’s Budget and in
the accompanying Budget Bill.

(c)  The amount appropriated to reimburse local agencies and school
districts for costs mandated by the state shall be appropriated to the
Controller for disbursement.

(d)  The Controller shall pay any eligible claim pursuant to this section
by August 15 or 45 days after the date the appropriation for the claim is
effective, whichever is later. The Controller shall disburse reimbursement
funds to local agencies or school districts if the costs of these mandates are
not payable to state agencies, or to state agencies that would otherwise
collect the costs of these mandates from local agencies or school districts
in the form of fees, premiums, or payments. When disbursing reimbursement
funds to local agencies or school districts, the Controller shall disburse them
as follows:

(1)  For initial reimbursement claims, the Controller shall issue claiming
instructions to the relevant local agencies and school districts pursuant to
Section 17558. Issuance of the claiming instructions shall constitute a notice
of the right of the local agencies and school districts to file reimbursement
claims, based upon parameters and guidelines adopted by the commission,
the reasonable reimbursement methodology approved by the commission
pursuant to Section 17557.2, or statutory declaration of a legislatively
determined mandate and reimbursement methodology pursuant to Section
17573.

(A)  When claiming instructions are issued by the Controller pursuant to
Section 17558 for each mandate determined pursuant to Section 17551 or
17573 that requires state reimbursement, each local agency or school district
to which the mandate is applicable shall submit claims for initial fiscal year
costs to the Controller within 120 days of the issuance date for the claiming
instructions.

(B)  When the commission is requested to review the claiming instructions
pursuant to Section 17571, each local agency or school district to which the
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mandate is applicable shall submit a claim for reimbursement within 120
days after the commission reviews the claiming instructions for
reimbursement issued by the Controller.

(C)  If the local agency or school district does not submit a claim for
reimbursement within the 120-day period, or submits a claim pursuant to
revised claiming instructions, it may submit its claim for reimbursement as
specified in Section 17560. The Controller shall pay these claims from the
funds appropriated therefor, provided that the Controller (i) may audit the
records of any local agency or school district to verify the actual amount of
the mandated costs, the application of a reasonable reimbursement
methodology, or application of a legislatively enacted reimbursement
methodology under Section 17573, and (ii) may reduce any claim that the
Controller determines is excessive or unreasonable.

(2)  In subsequent fiscal years each local agency or school district shall
submit its claims as specified in Section 17560. The Controller shall pay
these claims from funds appropriated therefor, provided that the Controller
(A) may audit (i) the records of any local agency or school district to verify
the actual amount of the mandated costs, (ii) the application of a reasonable
reimbursement methodology, or (iii) application of a legislatively enacted
reimbursement methodology under Section 17573, (B) may reduce any
claim that the Controller determines is excessive or unreasonable, and (C)
shall adjust the payment to correct for any underpayments or overpayments
that occurred in previous fiscal years.

(3)  When paying a timely filed claim for initial reimbursement, the
Controller shall withhold 20 percent of the amount of the claim until the
claim is audited to verify the actual amount of the mandated costs. All initial
reimbursement claims for all fiscal years required to be filed on their initial
filing date for a state-mandated local program shall be considered as one
claim for the purpose of computing any late claim penalty. Any claim for
initial reimbursement filed after the filing deadline shall be reduced by 10
percent of the amount that would have been allowed had the claim been
timely filed. The Controller may withhold payment of any late claim for
initial reimbursement until the next deadline for funded claims unless
sufficient funds are available to pay the claim after all timely filed claims
have been paid. In no case may a reimbursement claim be paid if submitted
more than one year after the filing deadline specified in the Controller’s
claiming instructions on funded mandates.

(e)  (1)  Except as specified in paragraph (2), for the purposes of
determining the state’s payment obligation under paragraph (1) of
subdivision (b) of Section 6 of Article XIIIB of the Constitution, a mandate
that is “determined in a preceding fiscal year to be payable by the state”
means any mandate for which the commission adopted a statewide cost
estimate pursuant to this part during a previous fiscal year or that were
identified as mandates by a predecessor agency to the commission, or that
the Legislature declared by statute to be a legislatively determined mandate,
unless the mandate has been repealed or otherwise eliminated.
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(2)  If the commission adopts a statewide cost estimate for a mandate
during the months of April, May, or June, the state’s payment obligation
under subdivision (b) of Section 6 of Article XIII B shall commence one
year after the time specified in paragraph (1).

SEC. 9. Section 17564 of the Government Code is amended to read:
17564. (a)  No claim shall be made pursuant to Sections 17551, 17561,

or 17573, nor shall any payment be made on claims submitted pursuant to
Sections 17551 or 17561, or pursuant to a legislative determination under
Section 17573, unless these claims exceed one thousand dollars ($1,000).
However, a county superintendent of schools or county may submit a
combined claim on behalf of school districts, direct service districts, or
special districts within their county if the combined claim exceeds one
thousand dollars ($1,000) even if the individual school district’s, direct
service district’s, or special district’s claims do not each exceed one thousand
dollars ($1,000). The county superintendent of schools or the county shall
determine if the submission of the combined claim is economically feasible
and shall be responsible for disbursing the funds to each school, direct
service, or special district. These combined claims may be filed only when
the county superintendent of schools or the county is the fiscal agent for the
districts. All subsequent claims based upon the same mandate shall only be
filed in the combined form unless a school district, direct service district,
or special district provides to the county superintendent of schools or county
and to the Controller, at least 180 days prior to the deadline for filing the
claim, a written notice of its intent to file a separate claim.

(b)  Claims for direct and indirect costs filed pursuant to Section 17561
shall be filed in the manner prescribed in the parameters and guidelines or
reasonable reimbursement methodology and claiming instructions.

(c)  Claims for direct and indirect costs filed pursuant to a legislatively
determined mandate pursuant to Section 17573 shall be filed and paid in
the manner prescribed in the Budget Act or other bill, or claiming
instructions, if applicable.

SEC. 10. Section 17572 of the Government Code is repealed.
SEC. 11. Article 1.5 (commencing with Section 17572) is added to

Chapter 4 of Part 7 of Division 4 of Title 2 of the Government Code, to
read:

Article 1.5.  Legislatively Determined Mandate Procedure

17572. The Legislature finds and declares all of the following:
(a)  Early settlement of mandate claims will allow the commission to

focus its efforts on rendering sound quasi-judicial decisions regarding
complicated disputes over the existence of state-mandated local programs.

(b)  Early settlement of mandate claims will provide timely information
to the Legislature regarding local costs of state requirements and timely
reimbursement to local agencies or school districts.
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(c)  It is the intent of the Legislature to provide for an orderly process for
settling mandate claims in which the parties are in substantial agreement.
Nothing in this article diminishes the right of a local agency or school district
that chooses not to accept reimbursement pursuant to this article from filing
a test claim with the commission or taking other steps to obtain
reimbursement pursuant to Section 6 of Article XIII B of the California
Constitution.

17573. (a)  Notwithstanding Section 17551, the Department of Finance
and a local agency, school district, or statewide association may jointly
request of the chairpersons of the committees in each house of the Legislature
that consider appropriations, and the chairpersons of the committees and
appropriate subcommittees in each house of the Legislature that consider
the State Budget, that the Legislature (1) determine that a statute or executive
order, or portion thereof, mandates a new program or higher level of service
requiring reimbursement of local governments pursuant to Section 6 of
Article XIII B of the California Constitution, (2) establish a reimbursement
methodology, and (3) appropriate funds for reimbursement of costs. For
purposes of this section, “statewide association” includes a statewide
association representing local agencies or school districts, as defined in
Sections 17518 and 17519.

(b)  The statute of limitations specified in Section 17551 shall be tolled
from the date a local agency, school district, or statewide association contacts
the Department of Finance or responds to a Department of Finance request
to initiate a joint request for a legislatively determined mandate pursuant to
subdivision (a), to (1) the date that the Budget Act for the subsequent fiscal
year is adopted if a joint request is submitted pursuant to subdivision (a),
or (2) the date on which the Department of Finance, or a local agency, school
district, or statewide association notifies the other party of its decision not
to submit a joint request. A local agency, school district, or statewide
association, or the Department of Finance shall provide written notification
to the commission of each of these dates.

(c)  A joint request made under subdivision (a) shall be in writing and
include all of the following:

(1)  Identification of those provisions of the statute or executive order,
or portion thereof, that mandate a new program or higher level of service
requiring reimbursement of local agencies or school districts pursuant to
Section 6 of Article XIII B of the California Constitution, a proposed
reimbursement methodology, and the period of reimbursement.

(2)  A list of eligible claimants and a statewide estimate for the initial
claiming period and annual dollar amount necessary to reimburse local
agencies or school districts to comply with that statute or executive order
that mandates a new program or higher level of service.

(3)  Documentation of significant support among local agencies or school
districts for the proposed reimbursement methodology, including, but not
limited to, endorsements by statewide associations and letters of approval
from local agencies or school districts.
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(d)  A joint request authorized by this section may be submitted to the
Legislature pursuant to subdivision (a) at any time after enactment of a
statute or issuance of an executive order, regardless of whether a test claim
on the same statute or executive order is pending with the commission. If
a test claim is pending before the commission, the period of reimbursement
established by that filing shall apply to a joint request filed pursuant to this
section.

(e)  (1)  If the Legislature accepts the joint request and determines that
those provisions of the statute or executive order, or portion thereof, mandate
a new program or higher level of service requiring reimbursement of local
agencies or school districts pursuant to Section 6 of Article XIII B of the
California Constitution, it shall adopt a statute declaring that the statute or
executive order, or portion thereof, is a legislatively determined mandate
and specify the term and period of reimbursement and methodology for
reimbursing eligible local agencies or school districts. If no term is specified
in the statute, then the term shall be five years, beginning July 1 of the year
in which the statute is enacted.

(2)  For the purpose of this subdivision, “term” means the number of
years specified in the statute adopted pursuant to this subdivision for
reimbursing eligible local agencies or school districts for a legislatively
determined mandate.

(f)  When the Legislature adopts a statute pursuant to paragraph (1) of
subdivision (e) on a mandate subject to subdivision (b) of Section 6 of
Article XIIIB of the California Constitution, the Legislature shall do either
of the following:

(1)  Appropriate in the Budget Act the full payable amount for
reimbursement to local agencies that has not been previously paid.

(2)  Suspend the operation of the mandate pursuant to Section 17581 or
repeal the mandate.

(g)  The Department of Finance, or a local agency, school district, or
statewide association shall notify the commission of actions taken pursuant
to this section, as specified below:

(1)  Provide the commission with a copy of any communications regarding
development of a joint request under this section and a copy of a joint request
when it is submitted to the Legislature.

(2)  Notify the commission of the date of (A) the Legislature’s action on
a joint request in the Budget Act, or (B) the Department of Finance’s decision
not to submit a joint request on a specific statute or executive order.

(h)  Upon receipt of notice that a joint request has been submitted to the
Legislature on the same statute or executive order as a pending test claim,
the commission may stay its proceedings on the pending test claim upon
the request of any party.

(i)  Upon enactment of a statute declaring a legislatively determined
mandate, enactment of a reimbursement methodology, and appropriation
for reimbursement of the full payable amount that has not been previously
paid in the Budget Act, all of the following shall apply:
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(1)  The Controller shall prepare claiming instructions pursuant to Section
17558, if applicable.

(2)  The commission shall not adopt a statement of decision, parameters
and guidelines, or statewide cost estimate on the same statute or executive
order unless a local agency or school district that has rejected the amount
of reimbursement files a test claim or takes over a withdrawn test claim on
the same statute or executive order.

(3)  A local agency or school district accepting payment for the statute
or executive order, or portion thereof, that mandates a new program or
higher level of service pursuant to Section 6 of Article XIII B of the
California Constitution shall not be required to submit parameters and
guidelines if it is the successful test claimant pursuant to Section 17557.

17574. (a)  A local agency or school district agrees to the following
terms and conditions when it accepts reimbursement for a legislatively
determined mandate pursuant to Section17573:

(1)  Any unpaid reimbursement claims the local agency or school district
has previously filed with the Controller pursuant to Section 17561 and
derived from parameters and guidelines or reasonable reimbursement
methodology shall be deemed withdrawn if they are on the same statute or
executive order of a legislatively determined mandate and for the same
period of reimbursement.

(2)  The payment of the amount agreed upon pursuant to Section 17573
constitutes full reimbursement of its costs for that mandate for the applicable
period of reimbursement.

(3)  The methodology upon which the payment is calculated is an
appropriate reimbursement methodology for the term specified in subdivision
(e) of Section 17573.

(4)  A test claim filed with the commission by a local agency or school
district on the same statute or executive order as a legislatively determined
mandate shall be withdrawn.

(5)  A test claim on the same statute or executive order as a legislatively
determined mandate will not be filed with the commission except as provided
in subdivision (c).

(b)  If a local agency or school district rejects reimbursement for a
legislatively determined mandate pursuant to Section 17573, a local agency
or school district may take over a withdrawn test claim within six months
after the date the test claim is withdrawn, by substitution of parties and
compliance with the filing requirements in subdivision (b) of Section 17553,
as specified in the commission’s notice of withdrawal.

(c)  (1)  Notwithstanding Section 17551 and subdivision (b) of Section
17573, a local agency or school district may file a test claim on the same
statute or executive order as a legislatively determined mandate if one of
the following applies:

(A)  The Legislature amends the reimbursement methodology and the
local agency or school district rejects reimbursement.

(B)  The term of the legislatively determined mandate, as defined in
subdivision (e) of Section 17573, has expired.
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(C)  The term of the legislatively determined mandate, as defined in
subdivision (e) of Section 17573, is amended and the local agency or school
district rejects reimbursement under the new term.

(D)  The mandate is subject to subdivision (b) of Section 6 of Article
XIII B and the Legislature does both of the following:

(i)  Fails to appropriate in the Budget Act funds to reimburse local agencies
for the full payable amount that has not been previously paid based on the
reimbursement methodology enacted by the Legislature.

(ii)  Does not repeal or suspend the mandate pursuant to Section 17581.
(2)  A test claim filed pursuant to the authority granted by this subdivision

shall be filed within six months of the date an action described in
subparagraph (A), (B), (C), or (D) of paragraph (1) occurs.

(d)  Notwithstanding any other provision of this section, a local agency
or school district shall not file a test claim pursuant to this section if the
statute of limitations specified in subdivision (c) of Section 17551 expired
before the date a legislatively determined mandate was adopted by the
Legislature pursuant to Section 17573.

(e)  Notwithstanding the period of reimbursement specified in subdivision
(e) of Section 17557, a test claim filed pursuant to this section shall establish
eligibility for reimbursement beginning with the fiscal year of an action
described in subparagraph (A), (B), (C), or (D) of paragraph (1) of
subdivision (c).

17574.5. The determination of a legislatively determined mandate
pursuant to Section 17573 shall not be binding on the commission when
making its determination pursuant to subdivision (a) of Section 17551.

SEC. 12. Section 17581 of the Government Code is amended to read:
17581. (a)  No local agency shall be required to implement or give effect

to any statute or executive order, or portion thereof, during any fiscal year
and for the period immediately following that fiscal year for which the
Budget Act has not been enacted for the subsequent fiscal year if all of the
following apply:

(1)  The statute or executive order, or portion thereof, has been determined
by the Legislature, the commission, or any court to mandate a new program
or higher level of service requiring reimbursement of local agencies pursuant
to Section 6 of Article XIII B of the California Constitution.

(2)  The statute or executive order, or portion thereof, or the commission’s
test claim number, has been specifically identified by the Legislature in the
Budget Act for the fiscal year as being one for which reimbursement is not
provided for that fiscal year. For purposes of this paragraph, a mandate shall
be considered to have been specifically identified by the Legislature only
if it has been included within the schedule of reimbursable mandates shown
in the Budget Act and it is specifically identified in the language of a
provision of the item providing the appropriation for mandate
reimbursements.

(b)  Within 30 days after enactment of the Budget Act, the Department
of Finance shall notify local agencies of any statute or executive order, or
portion thereof, for which operation of the mandate is suspended because
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reimbursement is not provided for that fiscal year pursuant to this section
and Section 6 of Article XIII B of the California Constitution.

(c)  Notwithstanding any other provision of law, if a local agency elects
to implement or give effect to a statute or executive order described in
subdivision (a), the local agency may assess fees to persons or entities which
benefit from the statute or executive order. Any fee assessed pursuant to
this subdivision shall not exceed the costs reasonably borne by the local
agency.

(d)  This section shall not apply to any state-mandated local program for
the trial courts, as specified in Section 77203.

(e)  This section shall not apply to any state-mandated local program for
which the reimbursement funding counts toward the minimum General
Fund requirements of Section 8 of Article XVI of the Constitution.

SEC. 13. Section 17581.5 of the Government Code, as amended by
Chapter 174 of the Statutes of 2007, is amended to read:

17581.5. (a)  A school district shall not be required to implement or give
effect to the statutes, or a portion of the statutes, identified in subdivision
(c) during any fiscal year and for the period immediately following that
fiscal year for which the Budget Act has not been enacted for the subsequent
fiscal year if all of the following apply:

(1)  The statute or a portion of the statute, has been determined by the
Legislature, the commission, or any court to mandate a new program or
higher level of service requiring reimbursement of school districts pursuant
to Section 6 of Article XIII B of the California Constitution.

(2)  The statute, or a portion of the statute, or the test claim number utilized
by the commission, specifically has been identified by the Legislature in
the Budget Act for the fiscal year as being one for which reimbursement is
not provided for that fiscal year. For purposes of this paragraph, a mandate
shall be considered specifically to have been identified by the Legislature
only if it has been included within the schedule of reimbursable mandates
shown in the Budget Act and it specifically is identified in the language of
a provision of the item providing the appropriation for mandate
reimbursements.

(b)  Within 30 days after enactment of the Budget Act, the Department
of Finance shall notify school districts of any statute or executive order, or
portion thereof, for which reimbursement is not provided for the fiscal year
pursuant to this section.

(c)  This section applies only to the following mandates:
(1)  The School Bus Safety I (CSM-4433) and II (97-TC-22) mandates

(Chapter 642 of the Statutes of 1992; Chapter 831 of the Statutes of 1994;
and Chapter 739 of the Statutes of 1997).

(2)  The School Crimes Reporting II mandate (97-TC-03; and Chapter
759 of the Statutes of 1992 and Chapter 410 of the Statutes of 1995).

(3)  Investment reports (96-358-02; and Chapter 783 of the Statutes of
1995 and Chapters 156 and 749 of the Statutes of 1996).

(4)  County treasury oversight committees (96-365-03; and Chapter 784
of the Statutes of 1995 and Chapter 156 of the Statutes of 1996).
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(5)  Grand jury proceedings mandate (98-TC-27; and Chapter 1170 of
the Statutes of 1996, Chapter 443 of the Statutes of 1997, and Chapter 230
of the Statutes of 1998).

(6)  Sexual Harassment Training in the Law Enforcement Workplace
(97-TC-07; and Chapter 126 of the Statutes of 1993).

SEC. 14. Section 17612 of the Government Code, as amended by Chapter
179 of the Statutes of 2007, is amended to read:

17612. (a)  Upon receipt of the report submitted by the commission
pursuant to Section 17600, funding shall be provided in the subsequent
Budget Act for costs incurred in prior years. No funding shall be provided
for years in which a mandate is suspended.

(b)  The Legislature may amend, modify, or supplement the parameters
and guidelines, reasonable reimbursement methodology, and adopted
statewide estimate of costs for the initial claiming period and budget year
for mandates contained in the annual Budget Act. If the Legislature amends,
modifies, or supplements the parameters and guidelines, reasonable
reimbursement methodology, and adopted statewide estimate of costs for
the initial claiming period and budget year, it shall make a declaration in
separate legislation specifying the basis for the amendment, modification,
or supplement.

(c)  If the Legislature deletes from the annual Budget Act funding for a
mandate, the local agency or school district may file in the Superior Court
of the County of Sacramento an action in declaratory relief to declare the
mandate unenforceable and enjoin its enforcement for that fiscal year.

O
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Assembly Bill No. 1610

CHAPTER 724

An act to amend Sections 2558.46, 8223, 8335.4, 8335.5, 8335.7, 8357,
8450, 14041.5, 14041.6, 37252.2, 41203.1, 42238.146, 42606, 44396,
47614.5, 47634.4, 48260.5, 48262, 52055.770, 54026, 56523, and 84043
of, to amend and repeal Section 84321.5 of, to add Sections 14041.7,
41207.4, 42238.24, 54021.1, 54021.2, 84321.6, and 99221.5 to, to add
Chapter 3.5 (commencing with Section 66150) to Part 40 of Division 5 of
Title 3 of, to repeal Section 92612.5 of, and to repeal Chapter 4 (commencing
with Section 400) of Part 1 of Division 1 of Title 1 of, the Education Code,
to amend Section 17581.5 of the Government Code, to amend Section 38
of Chapter 12 of the Third Extraordinary Session of the Statutes of 2009,
to amend Section 5 of Chapter 3 of the Fourth Extraordinary Session of the
Statutes of 2009, and to amend Section 1 of Chapter 221 of the Statutes of
2010, relating to education, making an appropriation therefor, and declaring
the urgency thereof, to take effect immediately.

[Approved by Governor October 19, 2010. Filed with
Secretary of State October 19, 2010.]

I am signing AB 1610 with the following objections.
I am deleting specific appropriations for the California community colleges contained in

subdivisions (d) and (e) of Section 31 of this bill.
I am deleting the appropriation in subdivision (d) of Section 31 of this bill, which provides

$25,000,000 Proposition 98 General Fund for the community college Economic Development
and Workforce Development Program. While I support economic development activities,
this reduction is necessary to limit program expansion, to bring ongoing expenditures in line
with existing resources, and to help maintain a prudent reserve. With this reduction, the Budget
Act of 2010 still provides the Economic Development categorical program with $22.9 million
for workforce training and development efforts.

I am deleting the appropriation in subdivision (e) of Section 31 of this bill, which provides
$35,000,000 Proposition 98 General Fund for various community college categorical programs.
This appropriation is intended to backfill various categorical programs that received one-time
State Fiscal Stabilization Funds in 2009-10. This federal funding was intended to soften the
transition to reduced funding levels that are necessary to bring ongoing expenditures in line
with existing resources. Restoring this funding would be counterproductive to the tremendous
effort that has been invested to align ongoing expenditures with expected revenues.

Sincerely,
ARNOLD SCHWARZENEGGER, Governor

legislative counsel’s digest

AB 1610, Committee on Budget. Education finance.
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(1)  Existing law establishes the English Language Acquisition Program,
which is designed for pupils enrolled in grades 4 to 8, inclusive, and requires
local educational agencies, as defined, participating in the program to
conduct assessments, to provide an instructional program, to provide
supplemental instructional support, and to coordinate available services and
funding. Existing law requires the Superintendent of Public Instruction to
allocate annually to each participating local educational agency $100 for
each pupil participating in the program and a one-time $100 allocation for
pupils in kindergarten or grades 1 to 12, inclusive, who are reclassified to
English-fluent status.

This bill would repeal the program and would require the Superintendent
to increase the amount of economic impact aid received by a school district
by the amount the district received from the English Language Acquisition
Program for the 2009–10 fiscal year. The bill would continue in existence
the English Language Development Professional Institutes and would
authorize a local educational agency to use economic impact aid funds for
those purposes.

(2)  Existing law requires a revenue limit to be calculated for each county
superintendent of schools, adjusted for various factors, and reduced, as
specified. Existing law reduces the revenue limit for each county
superintendent of schools for the 2009–10 fiscal year by a deficit factor of
18.250%.

This bill would maintain the deficit factor for each county superintendent
of schools for the 2010–11 fiscal year at 18.621%.

(3)  The Child Care and Development Services Act, administered by the
State Department of Education, provides that children up to 13 years of age
are eligible, with certain requirements, for child care and development
services. Existing law provides for child care alternative payment programs,
the purpose of which is to provide for parental choice in child care. Existing
law requires reimbursement for alternative payment programs to include
the cost of child care, plus administrative and support services. Under
existing law, the total cost for administrative and support services is not
permitted to exceed 19% of the total contract amount.

This bill would instead provide that the administrative and support services
costs would not be permitted to exceed 17.5% of the total contract amount.

(4)  Existing law requires the Superintendent of Public Instruction to
administer child care and development programs that offer a full range of
services for eligible children from infancy to 13 years of age. Existing law,
until January 1, 2011, authorizes the City and County of San Francisco, as
a pilot project, to develop and implement an individualized county child
care subsidy plan, and provides for the repeal of those provisions on January
1, 2013.

This bill would authorize the City and County of San Francisco to
implement an individualized county child care subsidy plan until July 1,
2013, and would require the city and county to phase out the plan and
implement the state’s requirements for child care subsidies as of July 1,
2015. The bill would require the city and county, on or before June 30, 2013,
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to submit a final report to the Legislature and other specified entities that
summarizes the impact of the plan. The bill would make those provisions
inoperative on July 1, 2015, and would repeal those provisions on January
1, 2016.

(5)  Existing law requires the cost of state-funded child care services to
be governed by regional market rates and requires a regional market rate
ceiling to be established at the 85th percentile of the 2005 regional market
rate survey for that region.

This bill would set the reimbursement rate for license-exempt providers
at 80% of the regional market rate ceiling.

(6)  Existing law encourages all child development contractors to develop
and maintain a reserve within the child development fund, derived from
earned but unexpended funds. Existing law allows child development
contractors to retain all earned funds, as defined. Existing law requires that
earned but unexpended funds remain in the contractor’s reserve account
within the child development fund and be expended only by direct service
child development programs that are funded under contract with the State
Department of Education.

This bill, commencing July 1, 2011, would allow a child development
contractor operating a direct service child development program to retain
a reserve fund balance equal to 5% of the sum of the maximum reimbursable
amounts of all contracts to which the contractor is a party, or $2,000,
whichever is greater.

(7)  Existing law requires the Controller to draw warrants on the State
Treasury in each month of each year in specified amounts for purposes of
funding school districts, county superintendents of schools, and community
college districts. Existing law defers the drawing of those warrants, as
specified.

This bill would defer additional specified amounts of the warrants for
school districts and county superintendents of schools for April and May
to July.

The bill would allow up to $100,000 of the amount of the warrants for
the principal apportionments for June that are deferred until July to be drawn
instead in June for a charter school or school district that will be unable to
meet its financial obligation for June if specified criteria are met. The bill
would authorize additional payments for school districts and county
superintendents of schools of up to $300,000,000 if sufficient cash is
available.

The bill also would authorize the Controller to issue warrants for a
community college district that include the full amount of deferred
apportionments if the president of the district certifies to the Chancellor of
the California Community Colleges and the Director of Finance that the
deferral of warrants will result in the district being unable to meet its
expenditure obligations, as specified.

(8)  Existing law limits the amount of specified revenue limit
apportionments that counts towards the minimum funding obligation for
the following fiscal year to $1,101,655,000.
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This bill would increase that amount by $500,000,000.
(9)  Existing law requires the governing board of a school district

maintaining any of grades 2 to 9, inclusive, to offer programs of direct,
systematic, and intensive supplemental instruction to pupils enrolled in
grades 2 to 9, inclusive, who have been recommended for retention or who
have been retained at their grade for the next year.

This bill would make this requirement inoperative from the date this bill
is enacted until July 1, 2013, during which time school districts would be
relieved from performing any activities under this provision that are deemed
to be reimbursable state mandates.

(10)  Existing law requires, for the 1990–91 fiscal year and each fiscal
year thereafter, that moneys to be applied by the state for the support of
school districts, community college districts, and direct elementary and
secondary level instructional services provided by the state be distributed
in accordance with certain calculations governing the proration of those
moneys among the 3 segments of public education. Existing law makes that
provision inapplicable to the fiscal years between 1992–93 and 2009–10,
inclusive.

This bill would make that provision inapplicable to the 2010–11 fiscal
year.

(11)  Section 8 of Article XVI of the California Constitution imposes on
the state annual minimum funding requirements for school districts and
community college districts.

The bill would appropriate $210,100,000 from the General Fund to the
Controller for allocation to school districts and community college districts
for the purpose of offsetting the 2009–10 outstanding balance of the state
minimum funding obligation. The bill would require this appropriation to
be distributed to school districts in a manner that reflects the proportion of
regular average daily attendance in school districts and to community college
districts based on enrolled full-time equivalent students.

The bill would apply the appropriation to the outstanding balance of the
minimum funding obligation to school districts and community college
districts for the 2009–10 fiscal year, and deem the appropriations to be made
and allocated in that fiscal year in which the deficiencies resulting in the
outstanding balance were incurred.

The bill would require funding received by school districts and community
college districts pursuant to this appropriation to first be deemed to be paid
in satisfaction of any outstanding claims for reimbursement of state-mandated
local costs for any fiscal year and would authorize funds received in excess
of amounts offsetting mandate claims to be used for any other one-time
purpose, as determined by the governing board of the school district or
community college district.

(12)  Existing law requires the county superintendent of schools to
determine a revenue limit for each school district in the county and requires
the amount of the revenue limit to be adjusted for various factors. Existing
law reduces the revenue limit for each school district for the 2009–10 fiscal
year by a deficit factor of 18.355%.
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This bill would maintain the deficit factor for each school district for the
2010–11 fiscal year at 17.963%.

(13)  Existing law specifies the courses a pupil is required to complete in
order to receive a diploma of graduation from high school.

This bill would require that costs related to the salaries and benefits of
teachers incurred by a school district or county office of education to provide
those courses be offset by specified state funding and would require the
proportion of the school district’s current expense of education that is
required to be expended for payment of the salaries of classroom teachers
to first be allocated to fund the teacher salary costs incurred to provide the
courses required by the state.

(14)  Existing law authorizes a local educational agency, including a
direct-funded charter school, to apply for any state categorical program
funding included in the annual Budget Act on behalf of a school that begins
operation in the 2008–09 to the 2012–13 fiscal years, inclusive.

This bill would require the Superintendent to allocate a supplemental
categorical block grant for the 2010–11 fiscal year to a charter school that
begins operation in the 2008–09, 2009–10, or 2010–11 fiscal year and would
authorize the charter school to use the block grant funds to be used for any
educational purpose.

(15)  Existing law makes a teacher who attains certification from the
National Board for Professional Teaching Standards and meets other
specified criteria eligible for an award. Existing law requires a school district
that receives an application for an award to certify the applicant’s
employment and that the applicant meets the criteria and to submit the
application to the State Department of Education for its review and approval.

This bill would eliminate the school district’s obligations under this
program.

(16)  Existing law establishes the Charter School Facility Grant Program
to provide assistance with facilities rent and lease costs for pupils in charter
schools and requires the Superintendent of Public Instruction to allocate
annually the facilities grants to eligible charter schools no later than October
1 of each fiscal year. Existing law requires funding appropriated for this
program in the 2009–10 fiscal year be used first to reimburse eligible charter
schools for rent or lease costs for the 2008–09 fiscal year.

This bill would require the grants to be allocated, instead, for the current
school year rent and lease costs, but would require the department to first
use the funding appropriated for the program to reimburse eligible charter
schools for unreimbursed rent or lease costs for the prior school year.

(17)  Existing law requires a school district to notify a pupil’s parent or
guardian, by first-class mail or other reasonable means, when the pupil is
initially classified as a truant.

This bill would require the notification instead to be made using the most
cost-effective method possible and would specify that this may include
electronic mail or a telephone call.

(18)  Existing law deems a pupil to be an habitual truant if the pupil is
reported as a truant 3 or more times per school year unless an appropriate
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district officer or employee has made a conscientious effort to hold at least
one conference with a parent or guardian of the pupil and the pupil himself,
after the filing of specified required reports.

This bill would define “conscientious effort” for purposes of this provision.
(19)  Existing law appropriates specified amounts for various fiscal years

for allocation by the Superintendent of Public Instruction and the Chancellor
of the California Community Colleges for purposes of improving and
expanding career technical education in public secondary education and
lower division public higher education.

This bill, in addition, would appropriate specified amounts for the 2009–10
and 2010–11 fiscal years for allocation by the Superintendent and the
chancellor for those purposes.

(20)  Existing law provides for the administration and operation of public
schools in juvenile halls, juvenile homes, day centers, juvenile ranches,
juvenile camps, regional youth educational facilities, or Orange County
youth correctional centers, as specified. Existing law requires the
Superintendent of Public Instruction to compute an inflation-adjusted revenue
limit for juvenile court school programs operated by a county superintendent
of schools.

This bill would make a county juvenile court school eligible to receive
economic impact aid funding commencing with the 2010–11 fiscal year.

(21)  Existing law requires the Superintendent of Public Instruction to
develop, and the State Board of Education to adopt, regulations governing
the use of behavioral interventions with individuals with exceptional needs
receiving special education and related services.

This bill would specify that this provision and its implementing regulations
are declaratory of federal law and are intended to provide the clarity,
definition, and specificity necessary for local educational agencies to comply
with the federal Individuals with Disabilities Education Act. The bill would
provide that this provision and the implementing state regulations shall not
exceed the requirements of federal law, create new or separate state
requirements, or result in a level of state service beyond that needed to
comply with federal law and regulations. The bill would require local
educational agencies to agree to adhere to implementing federal and state
regulations as a condition of choosing to receive funding from the federal
Individuals with Disabilities Education Act. The bill would authorize the
Superintendent to monitor the compliance of local educational agencies and
take appropriate action, including fiscal repercussions, if a local educational
agency fails to comply or fails to implement the decision of a due process
hearing officer based on noncompliance, as specified.

(22)  Existing law, known as the Donahoe Higher Education Act, provides
for a public postsecondary education system in this state. The University
of California, which is administered by the Regents of the University of
California, and the California State University, which is administered by
the Trustees of the California State University, are 2 of the segments of the
public postsecondary education system in this state. The provisions of the
Donahoe Higher Education Act apply to the University of California only
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to the extent that the Regents of the University of California act by resolution
to make them applicable.

Existing law authorizes the Trustees of the California State University to
require that fees, among other charges, be paid by students at that institution.
Existing provisions of the California Constitution require the Regents of
the University of California to have all powers necessary or convenient for
the effective administration of the university.

This bill would prohibit the Trustees of the California State University
from allocating, and would request the Regents of the University of
California to not allocate, any fees that are proposed by a student body
organization, as defined, and imposed pursuant to a vote of the students
registered at a campus, branch, or location of the respective institution, for
purposes of supporting intercollegiate athletics programs for any purpose
or in any amount not approved by the vote of the students. The bill would
require the trustees, and request the regents, at the end of an academic year,
to refund to each feepaying student a pro rata share of any portion of the
fee that is not allocated for the authorized purposes during that academic
year.

(23)  Existing law, for the 2009–10 to 2012–13 fiscal years, inclusive,
authorizes a community college district to use funds apportioned to the
district for specified categorical programs, including career technical
education, for purposes of a prescribed list of programs.

This bill would exclude funds apportioned for career technical education
from the funds a community college district is authorized to use for other
purposes.

(24)  Existing law requires the Board of Governors of the California
Community Colleges to adopt regulations for the payment of apportionments
to community college districts. Existing law, notwithstanding the board of
governors’ authority in this respect, makes various adjustments to the
payment of these apportionments.

This bill, commencing January 1, 2011, would revise the manner in which
these apportionments are made according to specified criteria. The bill
would appropriate $832,000,000 from the General Fund to the Board of
Governors of the California Community Colleges for apportionments to
community college districts, to be expended in accordance with a specified
schedule.

The bill would appropriate $25,000,000 from the General Fund to the
Chancellor of the California Community Colleges for the economic
development program and would defer $25,000,000 of that amount to July
2011. The bill would appropriate $35,000,000 from the General Fund to
the Chancellor of the California Community Colleges for specified
categorical programs and would defer that amount to July 2011.

(25)  Existing law expresses the intent of the Legislature that no new
General Fund augmentation be made available for contributions to the
University of California Retirement Plan.

This bill would repeal this provision.
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(26)  Under the California Constitution, whenever the Legislature or a
state agency mandates a new program or higher level of service on any local
government, the state is required to provide a subvention of funds to
reimburse the local government, with specified exceptions.

Existing law provides that no local agency or school district is required
to implement or give effect to any statute or Executive order, or portion
thereof, that imposes a mandate during any fiscal year and for the period
immediately following that fiscal year for which the Budget Act has not
been enacted for the subsequent fiscal year if specified conditions are met,
including that the statute or Executive order, or portion thereof, has been
specifically identified by the Legislature in the Budget Act for the fiscal
year as being one for which reimbursement is not provided for that fiscal
year. Existing law provides that only certain specified mandates are subject
to that provision.

This bill would specify additional mandates relating to school districts
and community college districts to those that are subject to the provision.
The bill additionally would request the Department of Finance to file a
request with the Commission on State Mandates, on or before December
31, 2010, for the purposes of seeking the adoption of a new test claim to
supersede the collective bargaining mandate.

The bill would require the Controller to take specified actions regarding
the school accountability report card mandate.

The bill would require the Legislative Analyst’s Office to convene a
working group, as specified, to consider the future of school district and
community college district mandates and would require the working group
to develop recommendations by March 15, 2011, including whether to
preserve, modify, or eliminate particular mandates.

(27)  Existing law appropriates $570,000,000 for class size reduction in
kindergarten and grades 1 to 3, inclusive, to be expended consistent with
the specified requirements.

This bill would reduce that appropriation to $230,044,000 and would
identify funds that the State Department of Education would be required to
use if the funds appropriated for this program are insufficient.

The bill would require the Superintendent of Public Instruction to certify
to the Controller the amounts needed for the 2010–11 fiscal year to fund
the class size reduction program and set forth a schedule for the transfer of
that funding. The bill would require the Controller to transfer that funding
from the General Fund to the State School Fund, thereby making an
appropriation. The bill would require the Superintendent, before making
each certification, to notify the Department of Finance, the Legislative
Analyst, and the appropriate policy and fiscal committees of the Legislature
regarding the amounts the Superintendent intends to certify and would
require the notification to include the data used in determining the amounts
to be certified.

(28)  Existing law appropriates $903,845,000 from the Federal Trust
Fund, pursuant to a specified schedule, to the State Department of Education,
the Board of Governors of the California Community Colleges, the
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University of California, and the California State University for the 2010–11
fiscal year.

This bill would increase that appropriation to $906,845,000.
(29)  This bill would revert to the General Fund specified amounts from

specified office reference items in the Controller’s office that would have
been applied toward the minimum funding requirements for school districts
and community college districts imposed by Section 8 of Article XVI of
the California Constitution for the 2009–10 fiscal year and was unallocated,
unexpended, or not liquidated as of June 30, 2010, and appropriate
$339,956,000 from the General Fund to the Superintendent of Public
Instruction for allocation for the 2010–11 fiscal year for special education
to satisfy obligations incurred during the 2009–10 fiscal year. This
appropriation would be applied toward the minimum funding requirements
for school districts and community college districts imposed by Section 8
of Article XVI of the California Constitution for the 2010–11 fiscal year.

The bill would reduce 3 prior reversions to the General Fund from
specified office reference items in the Controller’s office that would have
been applied toward the minimum funding requirements and were
unallocated, unexpended, or not liquidated as of June 30, 2009.

(30)  This bill would appropriate $905,700,000 from the General Fund
to the State Department of Education for 10 specified programs according
to a specified schedule, and would require the department to encumber these
funds by July 31, 2011. The bill would provide that, for purposes of
satisfying the minimum annual funding obligation for school districts
required by the California Constitution, the appropriated funds are General
Fund revenues appropriated for school districts and community college
districts for the 2011–12 fiscal year.

(31)  This bill would set the cost-of-living adjustment for specified items
in the Budget Act of 2010 at 0% for the 2010–11 fiscal year notwithstanding
the cost-of-living adjustment specified in existing statutes.

(32)  This bill would require funds appropriated pursuant to specified
items in the Budget Act of 2009 to be encumbered by July 31, 2011.

(33)  The funds appropriated by this bill would be applied toward the
minimum funding requirements for school districts and community college
districts imposed by Section 8 of Article XVI of the California Constitution.

(34)  This bill would declare that it is to take effect immediately as an
urgency statute.

Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. Chapter 4 (commencing with Section 400) of Part 1 of
Division 1 of Title 1 of the Education Code is repealed.

SEC. 2. Section 2558.46 of the Education Code is amended to read:
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2558.46. (a)  (1)  For the 2003–04 fiscal year, the revenue limit for each
county superintendent of schools determined pursuant to this article shall
be reduced by a 1.195 percent deficit factor.

(2)  For the 2004–05 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by a 0.323 percent deficit factor.

(3)  For the 2003–04 and 2004–05 fiscal years, the revenue limit for each
county superintendent of schools determined pursuant to this article shall
be reduced further by a 1.826 percent deficit factor.

(4)  For the 2005–06 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
further by a 0.898 percent deficit factor.

(5)  For the 2008–09 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by a 7.839 percent deficit factor.

(6)  For the 2009–10 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by an 18.621 percent deficit factor.

(7)  For the 2010–11 fiscal year, the revenue limit for each county
superintendent of schools determined pursuant to this article shall be reduced
by an 18.250 percent deficit factor.

(b)  In computing the revenue limit for each county superintendent of
schools for the 2006–07 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2003–04, 2004–05, and 2005–06
fiscal years without being reduced by the deficit factors specified in
subdivision (a).

(c)  In computing the revenue limit for each county superintendent of
schools for the 2010–11 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2009–10 fiscal year without being
reduced by the deficit factors specified in subdivision (a).

(d)  In computing the revenue limit for each county superintendent of
schools for the 2011–12 fiscal year pursuant to this article, the revenue limit
shall be determined as if the revenue limit for that county superintendent
of schools had been determined for the 2010–11 fiscal year without being
reduced by the deficit factors specified in subdivision (a).

SEC. 3. Section 8223 of the Education Code is amended to read:
8223. The reimbursement for alternative payment programs shall include

the cost of child care paid to child care providers plus the administrative
and support services costs of the alternative payment program. The total
cost for administration and support services shall not exceed an amount
equal to 17.5 percent of the total contract amount. The administrative costs
shall not exceed the costs allowable for administration under federal
requirements.

SEC. 4. Section 8335.4 of the Education Code is amended to read:
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8335.4. (a)  Upon approval of the plan by the Child Development
Division of the department, the City and County of San Francisco shall
annually prepare and submit to the Legislature, the State Department of
Social Services, and the department a report that summarizes the success
of the pilot project and the city and county’s ability to maximize the use of
funds and to improve and stabilize child care in the city and county.

(b)  The City and County of San Francisco shall submit an interim report
to the Legislature, the State Department of Social Services, and the
department on or before December 31, 2010, and shall submit a final report
to those entities on or before June 30, 2013, summarizing the impact of the
plan on the child care needs of working families in the city and county.

SEC. 5. Section 8335.5 of the Education Code is amended to read:
8335.5. The City and County of San Francisco may implement an

individualized child care subsidy plan until July 1, 2013, at which date the
city and county shall terminate the plan. Between July 1, 2013, and July 1,
2015, the city and county shall phase out the individualized county child
care subsidy plan and, as of July 1, 2015, shall implement the state’s
requirements for child care subsidies. A child enrolling for the first time for
subsidized child care in the city and county after July 1, 2013, shall not be
enrolled in the pilot program established pursuant to this article and is subject
to existing state laws and regulations regarding child care eligibility and
priority.

SEC. 6. Section 8335.7 of the Education Code is amended to read:
8335.7. This article shall become inoperative on July 1, 2015, and as of

January 1, 2016, is repealed, unless a later enacted statute, that is enacted
before January 1, 2016, deletes or extends the dates on which it becomes
inoperative and is repealed.

SEC. 7. Section 8357 of the Education Code is amended to read:
8357. (a)  The cost of child care services provided under this article shall

be governed by regional market rates. Recipients of child care services
provided pursuant to this article shall be allowed to choose the child care
services of licensed child care providers or child care providers who are,
by law, not required to be licensed, and the cost of that child care shall be
reimbursed by counties or agencies that contract with the State Department
of Education if the cost is within the regional market rate. For purposes of
this section, “regional market rate” means care costing no more than 1.5
market standard deviations above the mean cost of care for that region. The
regional market rate ceilings shall be established at the 85th percentile of
the 2005 regional market rate survey for that region.

(b)  Reimbursement to license-exempt child care providers shall not
exceed 80 percent of the family child care home rate established pursuant
to subdivision (a).

(c)  Reimbursement to child care providers shall not exceed the fee
charged to private clients for the same service.

(d)  Reimbursement shall not be made for child care services when care
is provided by parents, legal guardians, or members of the assistance unit.
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(e)  A child care provider located on an Indian reservation or rancheria
and exempted from state licensing requirements shall meet applicable tribal
standards.

(f)  For purposes of this section, “reimbursement” means a direct payment
to the provider of child care services, including license-exempt providers.
If care is provided in the home of the recipient, payment may be made to
the parent as the employer, and the parent shall be informed of his or her
concomitant legal and financial reporting requirements. To allow time for
the development of the administrative systems necessary to issue direct
payments to providers, for a period not to exceed six months from the
effective date of this article, a county or an alternative payment agency
contracting with the State Department of Education may reimburse the cost
of child care services through a direct payment to a recipient of aid rather
than to the child care provider.

(g)  Counties and alternative payment programs shall not be bound by
the rate limits described in subdivision (a) when there are, in the region, no
more than two child care providers of the type needed by the recipient of
child care services provided under this article.

(h)  Notwithstanding any other provision of law, reimbursements to child
care providers based upon a daily rate may only be authorized under either
of the following circumstances:

(1)  A family has an unscheduled but documented need of six hours or
more per occurrence, such as the parent’s need to work on a regularly
scheduled day off, that exceeds the certified need for child care.

(2)  A family has a documented need of six hours or more per day that
exceeds no more than 14 days per month. In no event shall reimbursements
to a provider based on the daily rate over one month’s time exceed the
provider’s equivalent full-time monthly rate or applicable monthly ceiling.

(3)  This subdivision shall not limit providers from being reimbursed for
services using a weekly or monthly rate, pursuant to subdivision (c) of
Section 8222.

SEC. 8. Section 8450 of the Education Code is amended to read:
8450. (a)  All child development contractors are encouraged to develop

and maintain a reserve within the child development fund, derived from
earned but unexpended funds. Child development contractors may retain
all earned funds. For the purpose of this section, “earned funds” are those
for which the required number of eligible service units have been provided.

(b)  (1)  Earned funds shall not be expended for any activities proscribed
by Section 8406.7. Earned but unexpended funds shall remain in the
contractor’s reserve account within the child development fund and shall
be expended only by direct service child development programs that are
funded under contract with the department.

(2)  Commencing July 1, 2011, a contractor may retain a reserve fund
balance, separate from the reserve fund retained pursuant to subdivision (c)
or (d), equal to 5 percent of the sum of the maximum reimbursable amounts
of all contracts to which the contractor is a party, or two thousand dollars
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($2,000), whichever is greater. This paragraph applies to direct service child
development programs that are funded under contract with the department.

(c)  Notwithstanding subdivisions (a) and (b), a contractor may retain a
reserve fund balance for a resource and referral program, separate from the
balance retained pursuant to subdivision (b) or (d), not to exceed 3 percent
of the contract amount. Funds from this reserve account may be expended
only by resource and referral programs that are funded under contract with
the department.

(d)  Notwithstanding subdivisions (a) and (b), a contractor may retain a
reserve fund balance for alternative payment model and certificate child
care contracts, separate from the reserve fund retained pursuant to
subdivisions (b) and (c). Funds from this reserve account may be expended
only by alternative payment model and certificate child care programs that
are funded under contract with the department. The reserve amount allowed
by this section may not exceed either of the following, whichever is greater:

(1)  Two percent of the sum of the parts of each contract to which that
contractor is a party that is allowed for administration pursuant to Section
8276.7 and that is allowed for supportive services pursuant to the provisions
of the contract.

(2)  One thousand dollars ($1,000).
(e)  Each contractor’s audit shall identify any funds earned by the

contractor for each contract through the provision of contracted services in
excess of funds expended.

(f)  Any interest earned on reserve funds shall be included in the fund
balance of the reserve. This reserve fund shall be maintained in an
interest-bearing account.

(g)  Moneys in a contractor’s reserve fund may be used only for expenses
that are reasonable and necessary costs as defined in subdivision (n) of
Section 8208.

(h)  Any reserve fund balance in excess of the amount authorized pursuant
to subdivisions (b), (c), and (d) shall be returned to the department pursuant
to procedures established by the department.

(i)  Upon termination of all child development contracts between a
contractor and the department, all moneys in a contractor’s reserve fund
shall be returned to the department pursuant to procedures established by
the department.

(j)  Expenditures from, additions to, and balances in, the reserve fund
shall be included in the agency’s annual financial statements and audit.

SEC. 9. Section 14041.5 of the Education Code is amended to read:
14041.5. (a)  Notwithstanding subdivision (a) of Section 14041,

commencing with the 2002–03 fiscal year, warrants for the principal
apportionments for the month of June instead shall be drawn in July of the
same calendar year pursuant to the certification made pursuant to Section
41335.

(b)  Except as provided in subdivisions (c) and (d), for purposes of making
the computations required by Section 8 of Article XVI of the California
Constitution, the warrants drawn pursuant to subdivision (a) shall be deemed
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to be “General Fund revenues appropriated to school districts,” as defined
in subdivision (c) of Section 41202 for the fiscal year in which the warrants
are drawn and included within the “total allocations to school districts and
community college districts from General Fund proceeds of taxes
appropriated pursuant to Article XIII B” as defined in subdivision (e) of
Section 41202, for the fiscal year in which the warrants are drawn.

(c)  For the 2003–04 school year, the amount of apportionments for
revenue limits computed pursuant to Section 42238 from any of the
apportionments made pursuant to Section 14041 that are deemed “General
Fund revenues appropriated for school districts,” as defined in subdivision
(c) of Section 41202 for the following fiscal year and included within the
“total allocations to school districts and community college districts from
General Fund proceeds of taxes appropriated pursuant to Article XIII B”
as defined in subdivision (e) of Section 41202, for the 2004–05 fiscal year
shall be seven hundred twenty-six million two hundred seventy thousand
dollars ($726,270,000). Any amount in excess of seven hundred twenty-six
million two hundred seventy thousand dollars ($726,270,000) that is
apportioned in July of 2004 is deemed “General Fund revenues appropriated
for school districts,” as defined in subdivision (c) of Section 41202 for the
2003–04 fiscal year and included within the “total allocations to school
districts and community college districts from General Fund proceeds of
taxes appropriated pursuant to Article XIII B” as defined in subdivision (e)
of Section 41202, for the 2003–04 fiscal year.

(d)  For the 2004–05 school year to the 2007–08 school year, inclusive,
the amount of apportionments for revenue limits computed pursuant to
Section 42238 from any of the apportionments made pursuant to Section
14041 that are deemed “General Fund revenues appropriated for school
districts,” as defined in subdivision (c) of Section 41202 for the following
fiscal year and included within the “total allocations to school districts and
community college districts from General Fund proceeds of taxes
appropriated pursuant to Article XIII B” as defined in subdivision (e) of
Section 41202, for the following fiscal year shall be seven hundred fifteen
million one hundred eighteen thousand dollars ($715,118,000). Any amount
in excess of seven hundred fifteen million one hundred eighteen thousand
dollars ($715,118,000) that is apportioned in July of any year is deemed
“General Fund revenues appropriated for school districts,” as defined in
subdivision (c) of Section 41202 for the prior fiscal year and included within
the “total allocations to school districts and community college districts
from General Fund proceeds of taxes appropriated pursuant to Article XIIIB”
as defined in subdivision (e) of Section 41202, for the prior fiscal year.

(e)  For the 2008–09 school year, and each school year thereafter, the
amount of apportionments for revenue limits computed pursuant to Section
42238 from any of the apportionments made pursuant to Section 14041 that
are deemed “General Fund revenues appropriated for school districts,” as
defined in subdivision (c) of Section 41202 for the following fiscal year
and included within the “total allocations to school districts and community
college districts from General Fund proceeds of taxes appropriated pursuant
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to Article XIII B” as defined in subdivision (e) of Section 41202, for the
following fiscal year shall be one billion six hundred one million six hundred
fifty-five thousand dollars ($1,601,655,000). Any amount in excess of one
billion six hundred one million six hundred fifty-five thousand dollars
($1,601,655,000) that is apportioned in July of any year is deemed “General
Fund revenues appropriated for school districts,” as defined in subdivision
(c) of Section 41202 for the prior fiscal year and included within the “total
allocations to school districts and community college districts from General
Fund proceeds of taxes appropriated pursuant to Article XIIIB” as defined
in subdivision (e) of Section 41202, for the prior fiscal year.

SEC. 10. Section 14041.6 of the Education Code is amended to read:
14041.6. (a)  Notwithstanding subdivision (a) of Section 14041, or any

other law, commencing with the 2008–09 fiscal year, warrants for the
principal apportionments for the month of February in the amount of two
billion dollars ($2,000,000,000) instead shall be drawn in July of the same
calendar year pursuant to the certification made pursuant to Section 41339.

(b)  Notwithstanding subdivision (a) of Section 14041 or any other law,
commencing with the 2009–10 fiscal year, warrants for the principal
apportionments for the month of April in the amount of six hundred
seventy-eight million six hundred eleven thousand dollars ($678,611,000)
and for the month of May in the amount of one billion dollars
($1,000,000,000) instead shall be drawn in August of the same calendar
year pursuant to the certification made pursuant to Section 41339.

(c)  Notwithstanding subdivision (a) of Section 14041 or any other law,
commencing with the 2010–11 fiscal year, warrants for the principal
apportionments for the month of April in the amount of four hundred twenty
million dollars ($420,000,000) and for the month of May in the amount of
eight hundred million dollars ($800,000,000) instead shall be drawn in July
of the same calendar year pursuant to the certification made pursuant to
Section 41339.

(d)  Except as provided in subdivisions (c) and (e) of Section 41202, for
purposes of making the computations required by Section 8 of Article XVI
of the California Constitution, the warrants drawn pursuant to subdivisions
(a), (b), and (c) shall be deemed to be “General Fund revenues appropriated
to school districts,” as defined in subdivision (c) of Section 41202, for the
fiscal year in which the warrants are drawn and included within the “total
allocations to school districts and community college districts from General
Fund proceeds of taxes appropriated pursuant to Article XIIIB,” as defined
in subdivision (e) of Section 41202, for the fiscal year in which the warrants
are drawn.

SEC. 11. Section 14041.7 is added to the Education Code, to read:
14041.7. (a)  Commencing with the 2010–11 fiscal year, up to one

hundred million dollars ($100,000,000) of the amount of the warrants for
the principal apportionments for the month of June, that are instead to be
drawn in July pursuant to Section 14041.5, may be drawn in June, subject
to the approval of the Director of Finance, for a charter school or school
district as follows:
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(1)  In order for a charter school to receive a payment in June pursuant
to this section, the chartering authority, in consultation with the county
superintendent of schools, shall certify to the Superintendent and the Director
of Finance on or before April 1 that the deferral of warrants pursuant to
Sections 14041.5 and 14041.6 will result in the charter school being unable
to meet its financial obligations for June and shall provide the Superintendent
an estimate of the amount of additional funds necessary for the charter
school to meet its financial obligations for the month of June.

(2)  In order for a school district to receive a payment in June pursuant
to this section, the county superintendent of schools shall certify to the
Superintendent and to the Director of Finance on or before April 1 that the
deferral of warrants pursuant to Sections 14041.5 and 14041.6 will result
in the school district being unable to meet its financial obligations for June
and shall provide the Superintendent an estimate of the amount of additional
funds necessary for the school district to meet its financial obligations for
the month of June.

(3)  The criteria, as applicable, set forth in statute and regulations to
qualify a school district for an emergency apportionment shall be used to
make the certification specified in paragraph (2).

(4)    A charter school or school district may receive, pursuant to this
section, no more than the lesser of the following:

(A)  The total amount of additional funds necessary for the charter school
or school district to meet its financial obligations for the month of June, as
reported to the Superintendent pursuant to paragraph (1) or (2).

(B)  The total payments the charter school or school district is entitled to
receive in July for the prior fiscal year.

(b)   If the total amount requested by charter schools and school districts
pursuant to paragraph (4) of subdivision (a) exceeds one hundred million
dollars ($100,000,000), the Controller, Treasurer, and Director of Finance
may authorize additional payments to meet these requests, but total payments
to charter schools and school districts pursuant to this section shall not
exceed three hundred million dollars ($300,000,000). No later than May 1,
the Controller, Treasurer, and Director of Finance shall determine whether
sufficient cash is available to make payments in excess of one hundred
million dollars ($100,000,000). In making the determination that cash is
sufficient to make additional payments, in whole or in part, the Controller,
Treasurer, and Director of Finance shall consider costs for state government,
the scope of any identified cash shortage, timing, achievability, legislative
direction, and the impact and hardship imposed on potentially affected
programs, entities, and related public services. The Department of Finance
shall notify the Joint Legislative Budget Committee within 10 days of this
determination and identify the total amount of requests that will be paid.

(c)  If the total amount of cash made available pursuant to subdivision
(b) is less than the amount requested pursuant to paragraph (3) of subdivision
(a), payments to charter schools and school districts shall be prioritized
according to the date on which notification was provided to the
Superintendent and the Department of Finance.
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(d)  Payments pursuant to this section shall be made no later than June
20.

(e)  Except as provided in subdivisions (c) and (e) of Section 41202, for
purposes of making the computations required by Section 8 of Article XVI
of the California Constitution, the warrants drawn pursuant to subdivision
(a) shall be deemed to be “General Fund revenues appropriated to school
districts,” as defined in subdivision (c) of Section 41202, for the fiscal year
in which the warrants are drawn and included within the “total allocations
to school districts and community college districts from General Fund
proceeds of taxes appropriated pursuant to Article XIII B,” as defined in
subdivision (e) of Section 41202, for the fiscal year in which the warrants
are drawn.

SEC. 12. Section 37252.2 of the Education Code is amended to read:
37252.2. (a)  The governing board of each school district maintaining

any or all of grades 2 to 9, inclusive, shall offer, and a charter school may
offer, programs of direct, systematic, and intensive supplemental instruction
to pupils enrolled in grades 2 to 9, inclusive, who have been recommended
for retention or who have been retained pursuant to Section 48070.5. A
school district or charter school may require a pupil who has been retained
to participate in supplemental instructional programs. Notwithstanding the
requirements of this section, the school district or charter school shall provide
a mechanism for a parent or guardian to decline to enroll his or her child in
the program. Attendance in supplemental instructional programs shall not
be compulsory within the meaning of Section 48200.

(b)  Supplemental educational services pursuant to subdivision (a) may
be offered during the summer, before school, after school, on Saturdays, or
during intersession, or in a combination of summer school, before school,
after school, Saturday, or intersession instruction. Services shall not be
provided during the pupil’s regular instructional day. Any minor pupil whose
parent or guardian informs the school district that the pupil is unable to
attend a Saturday school program for religious reasons, or any pupil 18
years of age or older who states that he or she is unable to attend a Saturday
school program for religious reasons, shall be given priority for enrollment
in supplemental instruction offered at a time other than Saturday, over a
pupil who is not unable to attend a Saturday school program for religious
reasons.

(c)  For purposes of this section, a pupil shall be considered to be enrolled
in a grade immediately upon completion of the preceding grade. Summer
school instruction may also be offered to pupils who were enrolled in grade
6 during the prior school year. For ninth grade pupils identified in subdivision
(a), summer school instruction may also be offered to pupils who were
enrolled in grade 9 during the prior school year.

(d)  Each school district or charter school shall use results from tests
administered under the Standardized Testing and Reporting Program,
established pursuant to Article 4 (commencing with Section 60640) of
Chapter 5 of Part 33 or other evaluative criteria to identify eligible pupils
pursuant to subdivision (b).
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(e)  An intensive remedial program in reading or written expression offered
pursuant to this section shall, as needed, include instruction in phoneme
awareness, systematic explicit phonics and decoding, word attack skills,
spelling and vocabulary, explicit instruction of reading comprehension,
writing, and study skills.

(f)  Each school district or charter school shall seek the active involvement
of parents and classroom teachers in the development and implementation
of supplemental instructional programs provided pursuant to this section.

(g)  It is the intent of the Legislature that pupils who are at risk of failing
to meet state adopted standards, or who are at risk of retention, be identified
as early in the school year and as early in their school careers as possible,
and be provided the opportunity for supplemental instruction sufficient to
assist them in attaining expected levels of academic achievement.

(h)  Notwithstanding any other provision of law, neither the State Board
of Education nor the Superintendent of Public Instruction may waive any
provision of this section.

(i)  School districts are relieved from the obligation to perform any
activities under this section that are deemed to be reimbursable state
mandates pursuant to Section 6 of Article XIII B of the California
Constitution from the date that the act amending this subdivision in 2010
is enacted until July 1, 2013.

SEC. 13. Section 41203.1 of the Education Code is amended to read:
41203.1. (a)  For the 1990–91 fiscal year and each fiscal year thereafter,

allocations calculated pursuant to Section 41203 shall be distributed in
accordance with calculations provided in this section. Notwithstanding
Section 41203, and for the purposes of this section, school districts,
community college districts, and direct elementary and secondary level
instructional services provided by the State of California shall be regarded
as separate segments of public education, and each of these three segments
of public education shall be entitled to receive respective shares of the
amount calculated pursuant to Section 41203 as though the calculation made
pursuant to subdivision (b) of Section 8 of Article XVI of the California
Constitution were to be applied separately to each segment and the base
year for the purposes of this calculation under paragraph (1) of subdivision
(b) of Section 8 of Article XVI of the California Constitution were based
on the 1989–90 fiscal year. Calculations made pursuant to this subdivision
shall be made so that each segment of public education is entitled to the
greater of the amounts calculated for that segment pursuant to paragraph
(1) or (2) of subdivision (b) of Section 8 of Article XVI of the California
Constitution.

(b)  If the single calculation made pursuant to Section 41203 yields a
guaranteed amount of funding that is less than the sum of the amounts
calculated pursuant to subdivision (a), the amount calculated pursuant to
Section 41203 shall be prorated for the three segments of public education.

(c)  Notwithstanding any other law, this section does not apply to the
1992–93 to 2010–11 fiscal years, inclusive.

SEC. 14. Section 41207.4 is added to the Education Code, to read:
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41207.4. (a)  The sum of two hundred ten million one hundred thousand
dollars ($210,100,000) is hereby appropriated in the 2010–11 fiscal year
from the General Fund to the Controller for allocation to school districts
and community college districts for the purpose of offsetting the 2009–10
outstanding balance of the minimum funding obligation to school districts
and community college districts pursuant to Section 8 of Article XVI of the
California Constitution.

(1)  The amount appropriated pursuant to this subdivision shall be
allocated to school districts and community college districts as defined in
subdivision (a) of Section 41203.1.

(2)  The amount allocated to school districts pursuant to this subdivision
shall be distributed in a manner that reflects the proportion of regular average
daily attendance in school districts, as defined in subdivision (a) of Section
41209, as those numbers are reported at the time of the second principal
apportionment for the fiscal year prior to the fiscal year in which funds are
to be received.

(3)  The amount annually allocated to community college districts pursuant
to this subdivision shall be distributed based on enrolled full-time equivalent
students, as those numbers are reported at the time of the second principal
apportionment for the fiscal year prior to the fiscal year in which funds are
to be received.

(4)  For purposes of this subdivision a school district includes a county
office of education and a charter school.

(b)  For purposes of Section 8 of Article XVI of the California
Constitution, the amounts appropriated and allocated pursuant to this section
shall be applied to the outstanding balance of the minimum funding
obligation to school districts and community college districts pursuant to
Section 8 of Article XVI of the California Constitution for the 2009–10
fiscal year, and shall be deemed to be appropriations made and allocated in
that fiscal year in which the deficiencies resulting in the outstanding balance
were incurred.

(c)  Funding received by school districts and community college districts
pursuant to this section shall first be deemed to be paid in satisfaction of
any outstanding claims pursuant to Section 6 of Article XIII B of the
California Constitution for reimbursement of state-mandated local costs for
any fiscal year. Notwithstanding any amounts that are deemed, pursuant to
this subdivision, to be paid in satisfaction of outstanding claims for
reimbursement of state-mandated local costs, the Controller may audit any
claim as allowed by law and may reduce any amount owed by school districts
and community college districts pursuant to an audit by reducing amounts
owed for any other mandate claims. The Controller shall apply amounts
received by each school district or community college district against any
balances of unpaid claims for reimbursement of state-mandated local costs
and interest in chronological order beginning with the earliest claim. The
Controller shall report to each school district and community college district
the amounts of any claims and interest that are offset from funds provided
pursuant to this section and shall report a summary of the amounts offset
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for each mandate for each fiscal year to the Department of Finance and the
fiscal committees of the Legislature. The governing board of a school district
or community college district may expend funds received pursuant to this
section in excess of amounts offsetting mandate claims for any other
one-time purposes, as determined by the governing board.

SEC. 15. Section 42238.146 of the Education Code is amended to read:
42238.146. (a)  (1)  For the 2003–04 fiscal year, the revenue limit for

each school district determined pursuant to this article shall be reduced by
a 1.198 percent deficit factor.

(2)  For the 2004–05 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 0.323 percent deficit
factor.

(3)  For the 2003–04 and 2004–05 fiscal years, the revenue limit for each
school district determined pursuant to this article shall be further reduced
by a 1.826 percent deficit factor.

(4)  For the 2005–06 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 0.892 percent deficit
factor.

(5)  For the 2008–09 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 7.844 percent deficit
factor.

(6)  For the 2009–10 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 18.355 percent
deficit factor.

(7)  For the 2010–11 fiscal year, the revenue limit for each school district
determined pursuant to this article shall be reduced by a 17.963 percent
deficit factor.

(b)  In computing the revenue limit for each school district for the 2006–07
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2003–04, 2004–05, and 2005–06 fiscal years without being reduced by the
deficit factors specified in subdivision (a).

(c)  In computing the revenue limit for each school district for the 2010–11
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2009–10 fiscal year without being reduced by the deficit factors specified
in subdivision (a).

(d)  In computing the revenue limit for each school district for the 2011–12
fiscal year pursuant to this article, the revenue limit shall be determined as
if the revenue limit for that school district had been determined for the
2010–11 fiscal year without being reduced by the deficit factors specified
in subdivision (a).

SEC. 16. Section 42238.24 is added to the Education Code, to read:
42238.24. Costs related to the salaries and benefits of teachers incurred

by a school district or county office of education to provide the courses
specified in paragraph (1) of subdivision (a) of Section 51225.3 shall be
offset by the amount of state funding apportioned to the district pursuant to

95

— 20 —Ch. 724

3326



this article, or in the case of a county office of education pursuant to Article
2 (commencing with Section 2550) of Chapter 12 of Part 2 of Division 1
of Title 1, and the amount of state funding received from any of the items
listed in Section 42605 that are contained in the annual Budget Act. The
proportion of the school district’s current expense of education that is
required to be expended for payment of the salaries of classroom teachers
pursuant to Section 41372 shall first be allocated to fund the teacher salary
costs incurred to provide the courses required by the state.

SEC. 17. Section 42606 of the Education Code is amended to read:
42606. (a)  A local educational agency, including a direct-funded charter

school, may apply for any state categorical program funding included in
the annual Budget Act on behalf of a school that begins operation in the
2008–09 to the 2012–13 fiscal years, inclusive, but only to the extent the
school or local educational agency is eligible for funding and meets the
provisions of the program that were in effect as of January 1, 2009, except
that charter schools shall not apply for any of the programs contained in
Section 47634.4.

(b)  A local educational agency that establishes a new school by redirecting
enrollment from its existing schools to the new school shall not be eligible
to receive funding in addition to the amounts allocated pursuant to Section
42605 for the categorical programs specified in that section or for the class
size reduction program pursuant to Sections 52122 and 52124.

(c)  The Superintendent shall report the number of new schools and the
programs that these schools are applying for, including an estimate of the
cost for that year. This information shall by reported by November 11, 2009,
and each fiscal year thereafter, to the appropriate committees of the
Legislature, the Legislative Analyst’s Office, and the Department of Finance.

(d)  Notwithstanding subdivision (a), for the 2010–11 fiscal year, the
Superintendent shall allocate a supplemental categorical block grant to a
charter school that began operation in the 2008–09, 2009–10, or 2010–11
fiscal year. The supplemental categorical block grant shall equal one hundred
twenty-seven dollars ($127) per unit of charter school average daily
attendance as determined at the 2010–11 second principal apportionment.
These supplemental categorical block grant funds may be used for any
educational purpose. A locally funded charter school that converted from
a preexisting school between the 2008–09 and 2010–11 fiscal years is not
eligible for funding specified in this section. A charter school that receives
funding pursuant to this subdivision shall not receive additional funding for
programs specified in paragraph (2) of subdivision (a) of Section 42605,
with the exception of the program funded pursuant to Item 6110-211-0001
of Section 2.00 of the annual Budget Act.

SEC. 18. Section 44396 of the Education Code is amended to read:
44396. (a)  (1)  To the extent that funds are available for that purpose,

a teacher who meets the criteria approved by the state board pursuant to
subdivision (b) of Section 44395 is eligible and may apply for an award by
following the procedures and instructions developed pursuant to that
subdivision.
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(2)  A teacher who attained certification from the National Board for
Professional Teaching Standards before January 1, 1999, and who was
employed by a school district or charter school and assigned to teach in a
California public school on the date of certification may apply for an award
authorized pursuant to this article if he or she meets all the other requirements
for that award specified by this article. For awards pursuant to this
subdivision, teaching service before July 1, 2000, may not be counted toward
satisfaction of the teacher’s four-year agreement to teach in a high-priority
school.

(b)  Teachers shall submit their applications for an award authorized by
this article to the school district employing them. Teachers employed by a
charter school shall submit their application through the school district
granting the school’s charter.

(c)  The department shall approve applications submitted by school
districts that meet the criteria established pursuant to subdivision (b) of
Section 44395. To the extent funds are available, the department shall
apportion funds to the appropriate school districts in the amount of the award
authorized by Section 44395 for each approved application. The school
district shall use funds apportioned to it pursuant to this subdivision to
provide the amount of the award authorized by subdivision (a) of Section
44395 to each teacher whose application is approved.

SEC. 19. Section 47614.5 of the Education Code is amended to read:
47614.5. (a)  The Charter School Facility Grant Program is hereby

established and shall be administered by the department. The grant program
is intended to provide assistance with facilities rent and lease costs for pupils
in charter schools.

(b)  Subject to the annual Budget Act, eligible schools shall receive an
amount of up to, but not more than, seven hundred fifty dollars ($750) per
unit of average daily attendance, as certified at the second principal
apportionment, to provide an amount of up to, but not more than, 75 percent
of the annual facilities rent and lease costs for the charter school. In any
fiscal year, if the funds appropriated for the purposes of this section by the
annual Budget Act are insufficient to fund the approved amounts fully, the
Superintendent shall apportion the available funds on a pro rata basis.

(c)  For purposes of this section, the department shall do all of the
following:

(1)  Inform charter schools of the grant program.
(2)  Upon application by a charter school, determine eligibility, based on

the geographic location of the charter schoolsite, pupil eligibility for free
or reduced price meals, and a preference in admissions, as appropriate.
Eligibility for funding shall not be limited to the grade level or levels served
by the school whose attendance area is used to determine eligibility. Charter
schoolsites are eligible for funding pursuant to this section if the charter
schoolsite meets either of the following conditions:

(A)  The charter schoolsite is physically located in the attendance area of
a public elementary school in which 70 percent or more of the pupil
enrollment is eligible for free or reduced priced meals and the schoolsite
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gives a preference in admissions to pupils who are currently enrolled in that
public elementary school and to pupils who reside in the elementary school
attendance area where the charter schoolsite is located.

(B)  Seventy percent or more of the pupil enrollment at the charter
schoolsite is eligible for free or reduced price meals.

(3)  Inform charter schools of their grant eligibility.
(4)  Allocate funding to charter schools for eligible expenditures in a

timely manner.
(5)  No later than June 30, 2005, report to the Legislature on the number

of charter schools that have participated in the grant program pursuant to
the expanded eligibility prescribed in paragraph (2). In addition, the report
shall provide recommendations and suggestions on improving the grant
program.

(d)  Funds appropriated for purposes of this section shall not be
apportioned for any of the following:

(1)  Units of average daily attendance generated through
nonclassroom-based instruction as defined by paragraph (2) of subdivision
(d) of Section 47612.5 or that does not comply with conditions or limitations
set forth in regulations adopted by the state board pursuant to this section.

(2)  Charter schools occupying existing school district or county office
of education facilities.

(3)  Charter schools receiving reasonably equivalent facilities from their
chartering authority pursuant to Section 47614.

(e)  Funds appropriated for purposes of this section shall be used for costs
associated with facilities rents and leases, consistent with the definitions
used in the California School Accounting Manual. These funds also may
be used for costs, including, but not limited to, costs associated with
remodeling buildings, deferred maintenance, initially installing or extending
service systems and other built-in equipment, and improving sites.

(f)  If an existing charter school located in an elementary attendance area
in which less than 50 percent of pupil enrollment is eligible for free or
reduced price meals relocates to an attendance area identified in paragraph
(2) of subdivision (c), admissions preference shall be given to pupils who
reside in the elementary school attendance area into which the charter school
is relocating.

(g)  The Superintendent annually shall report to the state board regarding
the use of funds that have been made available during the fiscal year to each
charter school pursuant to the grant program.

(h)  It is the intent of the Legislature that not less than eighteen million
dollars ($18,000,000) annually be appropriated for purposes of the grant
program on the same basis as other elementary and secondary education
categorical programs.

(i)  The Superintendent shall annually allocate the facilities grants to
eligible charter schools no later than October 1 of each fiscal year or 90
days after enactment of the annual Budget Act, whichever is later, for the
current school year rent and lease costs. However, the department shall first
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use the funding appropriated for this program to reimburse eligible charter
schools for unreimbursed rent or lease costs for the prior school year.

SEC. 20. Section 47634.4 of the Education Code is amended to read:
47634.4. (a)  A charter school that elects to receive its funding directly,

pursuant to Section 47651, may apply individually for federal and state
categorical programs, not excluded in this section, but only to the extent it
is eligible for funding and meets the provisions of the program. For purposes
of determining eligibility for, and allocation of, state or federal categorical
aid, a charter school that applies individually shall be deemed to be a school
district, except as otherwise provided in this chapter.

(b)  A charter school that does not elect to receive its funding directly,
pursuant to Section 47651, may, in cooperation with its chartering authority,
apply for federal and state categorical programs not specified in this section,
but only to the extent it is eligible for funding and meets the provisions of
the program.

(c)  Notwithstanding any other provision of law, for the 2006–07 fiscal
year and each fiscal year thereafter, a charter school may not apply directly
for categorical programs for which services are exclusively or almost
exclusively provided by a county office of education.

(d)  Consistent with subdivision (c), a charter school may not receive
direct funding for any of the following county-administered categorical
programs:

(1)  American Indian Education Centers.
(2)  The California Association of Student Councils.
(3)  California Technology Assistance Project established pursuant to

Article 15 (commencing with Section 51870) of Chapter 5 of Part 28.
(4)  The Center for Civic Education.
(5)  County Office Fiscal Crisis and Management Assistance Team.
(6)  The K–12 High Speed Network.
(e)  A charter school may apply separately for district-level or school-level

grants associated with any of the categorical programs specified in
subdivision (d).

(f)  Notwithstanding any other provision of law, for the 2006–07 fiscal
year and each fiscal year thereafter, in addition to the programs listed in
subdivision (d), a charter school may not apply for any of the following
categorical programs:

(1)  Agricultural Career Technical Education Incentive Program, as set
forth in Article 7.5 (commencing with Section 52460) of Chapter 9 of Part
28.

(2)  Bilingual Teacher Training Assistance Program, as set forth in Article
4 (commencing with Section 52180) of Chapter 7 of Part 28.

(3)  California Peer Assistance and Review Program for Teachers, as set
forth in Article 4.5 (commencing with Section 44500) of Chapter 3 of Part
25.

(4)  College preparation programs, as set forth in Chapter 12 (commencing
with Section 11020) of Part 7, Chapter 8.3 (commencing with Section 52240)
of Part 28, and Chapter 8 (commencing with Section 60830) of Part 33.
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(5)  Foster youth programs pursuant to Chapter 11.3 (commencing with
Section 42920) of Part 24.

(6)  Gifted and talented pupil programs pursuant to Chapter 8
(commencing with Section 52200) of Part 28.

(7)  Home-to-school transportation programs, as set forth in Article 2
(commencing with Section 39820) of Chapter 1 of Part 23.5 and Article 10
(commencing with Section 41850) of Chapter 5 of Part 24.

(8)  International Baccalaureate Diploma Program, as set forth in Chapter
12.5 (commencing with Section 52920) of Part 28.

(9)  Mathematics and Reading Professional Development Program, as
set forth in Article 3 (commencing with Section 99230) of Chapter 5 of Part
65.

(10)  Principal Training Program, as set forth in Article 4.6 (commencing
with Section 44510) of Chapter 3 of Part 25.

(11)  Professional Development Block Grant, as set forth in Article 5
(commencing with Section 41530) of Chapter 3.2 of Part 24.

(12)  Program to Reduce Class Size in Two Courses in Grade 9 (formerly
The Morgan-Hart Class Size Reduction Act of 1989), as set forth in Chapter
6.8 (commencing with Section 52080) of Part 28.

(13)  Pupil Retention Block Grant, as set forth in Article 2 (commencing
with Section 41505) of Chapter 3.2 of Part 24.

(14)  Reader services for blind teachers, as set forth in Article 8.5
(commencing with Section 45370) of Chapter 5 of Part 25.

(15)  School and Library Improvement Block Grant, as set forth in Article
7 (commencing with Section 41570) of Chapter 3.2 of Part 24.

(16)  School Safety Consolidated Competitive Grant, as set forth in Article
3 (commencing with Section 41510) of Chapter 3.2 of Part 24.

(17)  School safety programs, as set forth in Article 3.6 (commencing
with Section 32228) and Article 3.8 (commencing with Section 32239.5)
of Chapter 2 of Part 19.

(18)  Specialized secondary schools pursuant to Chapter 6 (commencing
with Section 58800) of Part 31.

(19)  State Instructional Materials Fund, as set forth in Article 3
(commencing with Section 60240) of Chapter 2 of Part 33.

(20)  Targeted Instructional Improvement Block Grant, as set forth in
Article 6 (commencing with Section 41540) of Chapter 3.2 of Part 24.

(21)  Teacher dismissal apportionment, as set forth in Section 44944.
(22)  The deferred maintenance program, as set forth in Article 1

(commencing with Section 17565) of Chapter 5 of Part 10.5.
(23)  The General Fund contribution to the State Instructional Materials

Fund pursuant to Article 3 (commencing with Section 60240) of Chapter 2
of Part 33.

(24)  Year-Round School Grant Program, as set forth in Article 3
(commencing with Section 42260) of Chapter 7 of Part 24.

SEC. 21. Section 48260.5 of the Education Code is amended to read:
48260.5. Upon a pupil’s initial classification as a truant, the school

district shall notify the pupil’s parent or guardian using the most
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cost-effective method possible, which may include electronic mail or a
telephone call:

(a)  That the pupil is truant.
(b)  That the parent or guardian is obligated to compel the attendance of

the pupil at school.
(c)  That parents or guardians who fail to meet this obligation may be

guilty of an infraction and subject to prosecution pursuant to Article 6
(commencing with Section 48290) of Chapter 2 of Part 27.

(d)  That alternative educational programs are available in the district.
(e)  That the parent or guardian has the right to meet with appropriate

school personnel to discuss solutions to the pupil’s truancy.
(f)  That the pupil may be subject to prosecution under Section 48264.
(g)  That the pupil may be subject to suspension, restriction, or delay of

the pupil’s driving privilege pursuant to Section 13202.7 of the Vehicle
Code.

(h)  That it is recommended that the parent or guardian accompany the
pupil to school and attend classes with the pupil for one day.

SEC. 22. Section 48262 of the Education Code is amended to read:
48262. Any pupil is deemed an habitual truant who has been reported

as a truant three or more times per school year, provided that no pupil shall
be deemed an habitual truant unless an appropriate district officer or
employee has made a conscientious effort to hold at least one conference
with a parent or guardian of the pupil and the pupil himself, after the filing
of either of the reports required by Section 48260 or Section 48261. For
purposes of this section, a conscientious effort means attempting to
communicate with the parents of the pupil at least once using the most
cost-effective method possible, which may include electronic mail or a
telephone call.

SEC. 23. Section 52055.770 of the Education Code is amended to read:
52055.770. (a)  School districts and chartering authorities shall receive

funding at the following rate, on behalf of funded schools:
(1)  For kindergarten and grades 1 to 3, inclusive, five hundred dollars

($500) per enrolled pupil in funded schools.
(2)  For grades 4 to 8, inclusive, nine hundred dollars ($900) per enrolled

pupil in funded schools.
(3)  For grades 9 to 12, inclusive, one thousand dollars ($1,000) per

enrolled pupil in funded schools.
(b)  For purposes of subdivision (a), enrollment of a pupil in a funded

school in the prior fiscal year shall be based on data from the CBEDS. For
the 2007–08 fiscal year, the funded rates shall be reduced to reflect the
percentage difference in the total amounts appropriated for purposes of this
section in that year compared to the amounts appropriated for purposes of
this section in the 2008–09 fiscal year.

(c)  The following amounts are hereby appropriated from the General
Fund for the purposes set forth in subdivision (f):

(1)  For the 2007–08 fiscal year, three hundred million dollars
($300,000,000), to be allocated as follows:

95

— 26 —Ch. 724

3332



(A)  Thirty-two million dollars ($32,000,000) for transfer by the Controller
to Section B of the State School Fund for allocation by the Chancellor of
the California Community Colleges to community colleges for the purpose
of providing funding to the community colleges to improve and expand
career technical education in public secondary education and lower division
public higher education pursuant to Section 88532, including the hiring of
additional faculty to expand the number of career technical education
programs and course offerings.

(B)  Two hundred sixty-eight million dollars ($268,000,000) for transfer
by the Controller to Section A of the State School Fund for allocation by
the Superintendent pursuant to this article.

(2)  For each of the 2008–09, and 2011–12 to 2014–15 fiscal years,
inclusive, four hundred fifty million dollars ($450,000,000) per fiscal year,
to be allocated as follows:

(A)  Forty-eight million dollars ($48,000,000) for transfer by the
Controller to Section B of the State School Fund for allocation by the
Chancellor of the California Community Colleges to community colleges
as required under subdivision (e).

(B)  Four hundred two million dollars ($402,000,000) for transfer by the
Controller to Section A of the State School Fund for allocation by the
Superintendent pursuant to this article.

(3)  For the 2009–10 fiscal year, thirty million dollars ($30,000,000), to
be allocated for transfer by the Controller to Section B of the State School
Fund for allocation by the Chancellor of the California Community Colleges
to community colleges as required under subdivision (e).

(4)  For the 2010–11 fiscal year, four hundred twenty million dollars
($420,000,000), to be allocated as follows:

(A)  Eighteen million dollars ($18,000,000) for transfer by the Controller
to Section B of the State School Fund for allocation by the Chancellor of
the California Community Colleges to community colleges as required
under subdivision (e).

(B)  Four hundred two million dollars ($402,000,000) for transfer by the
Controller to Section A of the State School Fund for allocation by the
Superintendent pursuant to this article.

(C)  Commencing with the 2010–11 fiscal year, payments made pursuant
to subparagraphs (A) and (B) shall be made only on or after October 8 of
each fiscal year.

(d)  For the 2013–14 fiscal year the amounts appropriated under
subdivision (c) shall be adjusted to reflect the total fiscal settlement agreed
to by the parties in California Teachers Association, et al. v. Arnold
Schwarzenegger (Case Number 05CS01165 of the Superior Court for the
County of Sacramento) and the sum of all fiscal years of funding provided
to fund this article shall not exceed the total funds agreed to by those parties.
This annual appropriation shall continue to be made until the Director of
Finance reports to the Legislature, along with all proposed adjustments to
the Governor’s Budget pursuant to Section 13308 of the Government Code,
that the sum of appropriations made and allocated pursuant to subdivision
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(c) equals the total outstanding balance of the minimum state educational
funding obligation to school districts and community college districts
required by Section 8 of Article XVI of the California Constitution and
Chapter 213 of the Statutes of 2004 for the 2004–05 and 2005–06 fiscal
years, as determined in subdivision (a) or (b) of Section 41207.1.

(e)  The sum transferred under subparagraph (A) of paragraph (2) of
subdivision (c) for the 2008–09 fiscal year shall be allocated by the
Chancellor of the California Community Colleges as follows:

(1)  Thirty-eight million dollars ($38,000,000) to the community colleges
for the purpose of providing funding to the community colleges to improve
and expand career technical education in public secondary education and
lower division public higher education pursuant to Section 88532, including
the hiring of additional faculty to expand the number of career technical
education programs and course offerings.

(2)  Ten million dollars ($10,000,000) to the community colleges for the
purpose of providing one-time block grants to community college districts
to be used for one-time items of expenditure, including, but not limited to,
the following purposes:

(A)  Physical plant, scheduled maintenance, deferred maintenance, and
special repairs.

(B)  Instructional materials and support.
(C)  Instructional equipment, including equipment related to

career-technical education, with priority for nursing program equipment.
(D)  Library materials.
(E)  Technology infrastructure.
(F)  Hazardous substances abatement, cleanup, and repair.
(G)  Architectural barrier removal.
(H)  State-mandated local programs.
(3)  The Chancellor of the California Community Colleges shall allocate

the amount allocated pursuant to paragraph (2) to community college districts
on an equal amount per actual full-time-equivalent student (FTES) reported
for the prior fiscal year, except that each community college district shall
be allocated an amount not less than fifty thousand dollars ($50,000), and
the equal amount per unit of FTES shall be computed accordingly.

(4)  Funds allocated under paragraph (2) shall supplement and not supplant
existing expenditures and may not be counted as the district contribution
for physical plant projects and instructional material purchases funded in
Item 6870-101-0001 of Section 2.00 of the annual Budget Act.

(f)  For each fiscal year, commencing with the 2011–12 fiscal year, to
the 2014–15 fiscal year, inclusive, the sum transferred pursuant to
subparagraph (A) of paragraph (2) of subdivision (c) shall be allocated by
the Chancellor of the California Community Colleges as follows: Forty-eight
million dollars ($48,000,000) to the community colleges for the purpose of
providing funding to the community colleges to improve and expand career
technical education in public secondary education and lower division public
higher education pursuant to Section 88532, including the hiring of additional
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faculty to expand the number of career technical education programs and
course offerings.

(g)  The appropriations made under subdivision (c) are for the purpose
of discharging in full the minimum state educational funding obligation to
school districts and community college districts pursuant to Section 8 of
Article XVI of the California Constitution and Chapter 213 of the Statutes
of 2004 for the 2004–05 fiscal year, and the outstanding maintenance factor
for the 2005–06 fiscal year resulting from this additional payment of the
Chapter 213 amount for the 2004–05 fiscal year.

(h)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, including computation of the
state’s minimum funding obligation to school districts and community
college districts in subsequent fiscal years, the first one billion six hundred
twenty million nine hundred twenty-eight thousand dollars ($1,620,928,000)
in appropriations made pursuant to subdivision (c) shall be deemed to be
“General Fund revenues appropriated for school districts,” as defined in
subdivision (c) of Section 41202 and “General Fund Revenues appropriated
for community college districts,” as defined in subdivision (d) of Section
41202, for the 2004–05 fiscal year and included within the “total allocations
to school districts and community college districts from General Fund
proceeds of taxes appropriated pursuant to Article XIII B,” as defined in
subdivision (e) of Section 41202, for that fiscal year. The remaining
appropriations made pursuant to subdivision (c) shall be deemed to be
“General Fund revenues appropriated for school districts,” as defined in
subdivision (c) of Section 41202 and “General Fund revenues appropriated
for community college districts,” as defined in subdivision (d) of Section
41202, for the 2005–06 fiscal year and included within the “total allocations
to school districts and community college districts from General Fund
proceeds of taxes appropriated pursuant to Article XIII B,” as defined in
subdivision (e) of Section 41202, for that fiscal year.

(i)  From funds appropriated under subdivision (c), the Superintendent
shall provide both of the following:

(1)  Not more than two million dollars ($2,000,000) annually to county
superintendents of schools to carry out the requirements of this article,
allocated in a manner similar to that created to carry out the new duties of
those superintendents under the settlement agreement in the case of Williams
v. California (Super. Ct. San Francisco, No. CGC-00-312236).

(2)  Five million dollars ($5,000,000) in the 2007–08 fiscal year to support
regional assistance under Section 52055.730. It is the intent of the Legislature
that the Superintendent and the secretary, along with county offices of
education, seek foundational and other financial support to sustain and
expand these services. Funds provided under this paragraph that are not
expended in the 2007–08 fiscal year shall be reappropriated for use in
subsequent fiscal years for the same purpose.

(j)  Notwithstanding any other provision of law, funds appropriated under
subdivision (c) but not allocated to schools with kindergarten or grades 1
to 12, inclusive, in a fiscal year, due to program termination in any year or
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otherwise, shall be available for reappropriation only in furtherance of the
purposes of this article. First priority for those amounts shall be to provide
cost-of-living increases and enrollment growth adjustments to funded
schools.

(k)  The sum of three hundred fifty thousand dollars ($350,000) is hereby
appropriated from the General Fund to the State Department of Education
to fund 3.0 positions to implement this article. Funding provided under this
subdivision is not part of funds provided pursuant to subdivision (c).

SEC. 24. Section 54021.1 is added to the Education Code, to read:
54021.1. (a)  The Superintendent shall make the following calculations

for each school district:
(1)  For the 2010–11 fiscal year, after calculating the economic impact

aid allocation of each school district based on Section 54022, the
Superintendent shall add to that allocation the amount the school district
received, based on Section 404, for the English Language Acquisition
Program in the 2009–10 fiscal year. A school district shall expend the funds
added pursuant to this subdivision consistent with the parameters described
in Section 54025 or Section 400, as it read on January 1, 2010.

(2)  The Superintendent shall divide the total amount provided to each
school district in the 2010–11 fiscal year pursuant to paragraph (1) by the
district’s total number of economic impact aid-eligible pupils in the 2010–11
fiscal year, calculated pursuant to Section 54023.

(b)  For the 2011–12 fiscal year, the amount calculated in subdivision (a)
shall be the prior fiscal year economic impact aid per pupil amount for
purposes of Section 54022.

SEC. 25. Section 54021.2 is added to the Education Code, to read:
54021.2. (a)  Commencing with the 2010–11 fiscal year and each fiscal

year thereafter, a juvenile court school operated by a county superintendent
of schools shall be eligible to receive economic impact aid funding.

(b)  For the 2010–11 fiscal year, the Superintendent shall allocate to each
juvenile court school operated by a county superintendent of schools the
product of its economic impact aid-eligible pupil count calculated pursuant
to Section 54023 multiplied by the current year economic impact aid
statewide average per pupil rate for school districts based on subdivision
(b) of Section 54021.1.

(c)  For the 2011–12 fiscal year, the Superintendent shall determine the
allocation of each juvenile court school operated by a county superintendent
of schools pursuant to the formulas described in Section 54022.

SEC. 26. Section 54026 of the Education Code is amended to read:
54026. For purposes of this article, the following definitions apply:
(a)  “Economically disadvantaged pupils” means either of the following,

whichever is applicable:
(1)  Pupils described in Section 101 of Title I of the federal No Child Left

Behind Act of 2001 (20 U.S.C. Sec. 6333(c)(1)(A)(B)). Counts of the pupils
described in this paragraph shall be the counts used in the current year
apportionment calculations for purposes of Title I of the federal No Child
Left Behind Act of 2001 (20 U.S.C. Sec. 6301 et seq.).
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(2)  (A)  Notwithstanding paragraph (1), for a small school district and
for a juvenile court school operated by a county superintendent of schools,
the product of the number of pupils eligible for participation in the free
meals program for the prior fiscal year, as defined in subdivision (d), and
the free meals adjustment factor. The free meals adjustment factor is the
quotient, rounded to two decimal places, resulting from dividing the
statewide total of economically disadvantaged pupils as defined in paragraph
(1) by the statewide total of pupils eligible for participation in the free meals
program for the prior fiscal year, as defined in subdivision (d).

(B)  Notwithstanding paragraph (1) or subparagraph (A), for charter
schools that are funded through the block grant funding model pursuant to
Article 2 (commencing with Section 47633) of Chapter 6 of Part 26.8 in
the 2006–07 fiscal year, the department shall use counts as of October 2006
of pupils 5 to 17 years of age, inclusive, who are living with families whose
annual income is at or below the federal poverty guideline, as collected
through the first principal apportionment data collection process, as defined
in Section 41601. Commencing in the 2007–08 fiscal year, the
Superintendent shall use counts as of October of the prior year of pupils 5
to 17 years of age, inclusive, who are living with families whose annual
income is at or below the federal poverty guideline, as collected through
the first principal apportionment data collection process, as defined in Section
41601. For purposes of this subdivision, the department may use in the first
year of operation of a charter school that is established on or after July 1,
2007, the current year counts of pupils 5 to 17 years of age, inclusive, who
are living with families whose annual income is at or below the federal
poverty guideline.

(C)  The Superintendent may expand upon an existing process of collecting
free or reduced price meal data in order to collect from small districts, as
defined in subdivision (c), counts of pupils living with families whose annual
income is at or below the federal poverty guideline.

(b)  “English learner” means a pupil described in subdivision (a) of Section
306 or identified as a pupil of limited English proficiency, as that term is
defined in subdivision (m) of Section 52163. Counts of the pupils described
in this subdivision shall be the counts reported in the prior year language
census.

(c)  “Small school district” means a school district that has an annual
enrollment of less than 600 pupils based on prior school year CBEDS data
and is, for the purposes of this section, designated a rural school by the
Superintendent based on the appropriate school locale codes, as used by the
National Center for Education Statistics of the United States Department
of Education.

(d)  “Free meals” means the aggregate number of pupils meeting the
income eligibility guidelines established by the federal government for free
meals as reported for all schools for which the district is the authorizing
agency.

(e)  For purposes of subparagraph (B) of paragraph (2) of subdivision (a),
the count of economically disadvantaged pupils for a charter school that is
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operated pursuant to Section 47612.1 shall be calculated without regard to
the age of the pupil. A pupil who resides in program housing shall be
considered a family of one.

SEC. 27. Section 56523 of the Education Code is amended to read:
56523. (a)  On or before September 1, 1992, the Superintendent shall

develop and the board shall adopt regulations governing the use of behavioral
interventions with individuals with exceptional needs receiving special
education and related services.

(b)  This section and the implementing regulations adopted by the board
are declaratory of federal law and deemed necessary to implement the federal
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.)
and associated federal regulations. This section is intended to provide the
clarity, definition, and specificity necessary for local educational agencies
to comply with the federal Individuals with Disabilities Education Act (20
U.S.C. Sec. 1400 et seq.). This section, including the implementing state
regulations needed to implement federal law and regulations, shall not
exceed the requirements of federal law, create new or separate state
requirements, or result in a level of state service beyond that needed to
comply with federal law and regulations.

(c)  As a condition of receiving funding from the federal Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), a local educational
agency shall agree to adhere to implementing federal regulations and state
regulations set forth in this section.

(d)  The Superintendent may monitor local educational agency compliance
with this section and may take appropriate action, including fiscal
repercussions, if either of the following is found:

(1)  The local educational agency failed to comply with this section and
implementing regulations that govern the provision of special education
and related services to individuals with exceptional needs and failed to
comply substantially with corrective action orders issued by the department
resulting from monitoring findings or complaint investigations.

(2)  The local educational agency failed to implement the decision of a
due process hearing officer based on noncompliance with this part, the state
implementing regulations, provisions of the federal Individuals with
Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), or the federal
implementing regulations, wherein noncompliance resulted in the denial
of, or impeded the delivery of, a free appropriate public education for an
individual with exceptional needs.

(e)  Commencing with the 2010–11 fiscal year, if any activities authorized
pursuant to this section and implementing regulations are found be a state
reimbursable mandate pursuant to Section 6 of Article XIII B of the
California Constitution, state funding provided for purposes of special
education pursuant to Item 6110-161-0001 of Section 2.00 of the annual
Budget Act shall first be used to directly offset any mandated costs.

(f)  Contingent on the adoption of a statute in the 2009–10 Regular Session
that adds Section 17570.1 to the Government Code, the Legislature hereby
requests the Department of Finance on or before December 31, 2010, to
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exercise its authority pursuant to subdivision (c) of Section 17570 of the
Government Code and file a request with the Commission on State Mandates
for the purpose of seeking the adoption of a new test claim to supersede
CSM-4464 based on subsequent changes in law that may modify a
requirement that the state reimburse a local government for a state mandate.

(g)  The regulations shall do all of the following:
(1)  Specify the types of positive behavioral interventions which may be

utilized and specify that interventions which cause pain or trauma are
prohibited.

(2)  Require that, if appropriate, the pupil’s individual education plan
includes a description of the positive behavioral interventions to be utilized
which accomplishes the following:

(A)  Assesses the appropriateness of positive interventions.
(B)  Assures the pupil’s physical freedom, social interaction, and

individual choices.
(C)  Respects the pupil’s human dignity and personal privacy.
(D)  Assures the pupil’s placement in the least restrictive environment.
(E)  Includes the method of measuring the effectiveness of the

interventions.
(F)  Includes a timeline for the regular and frequent review of the pupil’s

progress.
(3)  Specify standards governing the application of restrictive behavioral

interventions in the case of emergencies. These emergencies must pose a
clear and present danger of serious physical harm to the pupil or others.
These standards shall include:

(A)  The definition of an emergency.
(B)  The types of behavioral interventions that may be utilized in an

emergency.
(C)  The duration of the intervention which shall not be longer than is

necessary to contain the dangerous behavior.
(D)  A process and timeline for the convening of an individual education

plan meeting to evaluate the application of the emergency intervention and
adjust the pupil’s individual education plan in a manner designed to reduce
or eliminate the negative behavior through positive programming.

(E)  A process for reporting annually to the department and the Advisory
Commission on Special Education the number of emergency interventions
applied under this chapter.

SEC. 28. Chapter 3.5 (commencing with Section 66150) is added to Part
40 of Division 5 of Title 3 of the Education Code, to read:

Chapter  3.5.  Student-Imposed Athletics Fees

66150. The following definitions govern the construction of this chapter:
(a)  “Student body organization” means an entity formed or operating

pursuant to Section 89300 or a student body organization that is established
at a campus of the University of California.
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(b)  “Student-imposed athletics fee” means a fee proposed by the
governing body of a student body organization, and imposed or increased
pursuant to approval by a vote of a majority of the registered students voting
in an election at a campus, branch, or location of the California State
University or the University of California, for the purposes of supporting
intercollegiate athletics programs at that institution.

66152. (a)  The Trustees of the California State University shall not,
and the Regents of the University of California are requested not to, allocate
any student-imposed athletics fees that are collected from registered students
for purposes of supporting intercollegiate athletics programs for any purpose
that is not and in the amounts that is not approved pursuant to the election
approving the fees.

(b)  At the end of each academic year, the Trustees of the California State
University shall, and the Regents of the University of California are
requested to, refund to each feepaying student a pro rata share of any portion
of the student-imposed athletics fee that is collected and is not allocated for
the approved purposes during that academic year.

SEC. 29. Section 84043 of the Education Code is amended to read:
84043. (a)  (1)  Notwithstanding any other provision of law, and unless

otherwise prohibited under federal law, for the 2009–10 to 2012–13 fiscal
years, inclusive, community college districts may use funding received,
pursuant to subdivision (b), from any of the programs listed in paragraph
(2) that are contained in Item 6870-101-0001 of Section 2.00 of the annual
Budget Act, for the purposes of any of the programs contained in Schedule
(2) and Schedules (4) to (23), inclusive, of Item 6870-101-0001 of Section
2.00 of the Budget Act of 2009.

(2)  (A)  Apprenticeship.
(B)  Matriculation.
(C)  Academic Senate for the Community Colleges.
(D)  Equal Employment Opportunity.
(E)  Part-time Faculty Health Insurance.
(F)  Part-time Faculty Compensation.
(G)  Part-time Faculty Office Hours.
(H)  Economic Development.
(I)  Transfer Education and Articulation.
(J)  Physical Plant and Instructional Support.
(K)  Campus Childcare Tax Bailout.
(b)  For the 2009–10 to 2012–13 fiscal years, inclusive, the chancellor

shall apportion from the amounts provided in the annual Budget Act for the
programs enumerated in paragraph (2) of subdivision (a), an amount to a
community college district, based on the same relative proportion that the
district received in the 2008–09 fiscal year for the programs enumerated in
paragraph (2) of subdivision (a). The amounts allocated shall be adjusted
for any greater or lesser amount appropriated for the items enumerated in
paragraph (2) of subdivision (a).

(c)  (1)  This section does not obligate the state to refund or repay
reductions made pursuant to this section. A decision by a district to reduce
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funding pursuant to this section for a state-mandated local program shall
constitute a waiver of the subvention of funds that the district is otherwise
entitled to pursuant to Section 6 of Article XIII B of the California
Constitution on the amount so reduced.

(2)  If a community college district elects to use funding received pursuant
to subdivision (b) in the manner authorized pursuant to subdivision (a), the
governing board of the district shall, at a regularly scheduled open public
hearing, take testimony from the public, discuss, and shall approve or
disapprove the proposed use of funding.

(3)  (A)  If a community college district elects to use funding received
pursuant to subdivision (b) in the manner authorized pursuant to subdivision
(a), the district shall continue to report the expenditures pursuant to this
section by using the appropriate codes to indicate the activities for which
these funds were expended using the existing standard reporting process as
determined by the chancellor.

(B)  The chancellor shall collect the information in subparagraph (A) and
shall provide that information to the Department of Finance and to the
appropriate policy and budget committees of the Legislature on or before
April 15, 2010, and annually thereafter by April 15 of each year, through
2014.

(d)  For the 2009–10 to 2012–13 fiscal years, inclusive, community college
districts that elect to use funding in the manner authorized pursuant to
subdivision (a) shall be deemed to be in compliance with the program and
funding requirements contained in statutory, regulatory, and provisional
language, associated with the programs enumerated in subdivision (a).

SEC. 30. Section 84321.5 of the Education Code is amended to read:
84321.5. (a)  Notwithstanding any other law, commencing with the

2004–05 fiscal year, warrants for the principal apportionments for the month
of June, for general apportionments in the amount of two hundred million
dollars ($200,000,000), shall instead be drawn in July of the same calendar
year pursuant to the certification made under Section 84320.

(b)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the warrants drawn pursuant
to subdivision (a) shall be deemed to be “General Fund revenues appropriated
for community college districts,” as defined in subdivision (d) of Section
41202, for the fiscal year in which the warrants are drawn, and included
within the “total allocations to school districts and community college
districts from General Fund proceeds of taxes appropriated pursuant to
Article XIIIB,” as defined in subdivision (e) of Section 41202, for the fiscal
year in which the warrants are drawn.

(c)  This section shall remain in effect only until January 1, 2011, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2011, deletes or extends that date.

SEC. 31. Section 84321.6 is added to the Education Code, to read:
84321.6. (a)  Notwithstanding any other law that governs the regulations

adopted by the Chancellor of the California Community Colleges to disburse
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funds, the payment of apportionments to districts pursuant to Sections 84320,
84321, and 84321.5 shall be adjusted by the following:

(1)  For the month of June, two hundred million dollars ($200,000,000)
shall be deferred to July. This paragraph is operative commencing with the
2004–05 fiscal year. Commencing with the 2010–11 fiscal year and each
fiscal year thereafter, the amount deferred pursuant to this paragraph shall
be increased by twenty-one million five hundred thousand dollars
($21,500,000).

(2)  For the months of January and February, one hundred fifteen million
dollars ($115,000,000) in each month, and the months of March and April,
in the amounts of fifty-five million dollars ($55,000,000) in each month,
shall be deferred to July. The total amount of these payments deferred to
the month of July shall be three hundred forty million dollars ($340,000,000).
This paragraph is operative commencing with the 2008–09 fiscal year.
Commencing with the 2010–11 fiscal year and each fiscal year thereafter,
the amount deferred pursuant to this paragraph shall be increased by
eighty-six million dollars ($86,000,000), to be split equally among the four
months.

(3)  For the months of April and May, eighty-one million five hundred
thousand dollars ($81,500,000) in each month, shall be deferred to July.
The total amount of these payments deferred to the month of July shall be
one hundred sixty-three million dollars ($163,000,000). This paragraph is
operative commencing with the 2009–10 fiscal year. Commencing with the
2010–11 fiscal year and each fiscal year thereafter, the amount deferred
from the month of May to July, inclusive, pursuant to this paragraph shall
be increased by twenty-one million five hundred thousand dollars
($21,500,000).

(b)  The sum of eight hundred thirty-two million dollars ($832,000,000)
is hereby appropriated from the General Fund to the Board of Governors
of the California Community Colleges for apportionments to community
college districts, for expenditure during the 2011–12 fiscal year, to be
expended in accordance with Schedule (1) of Item 6870-101-0001 of Section
2.00 of the Budget Act of 2010.

(c)  The disbursal of funds appropriated in subdivision (b) shall be made
in July of the 2011–12 fiscal year and is in satisfaction of the moneys
deferred pursuant to subdivision (a).

(d)  The sum of twenty-five million dollars ($25,000,000) is hereby
appropriated from the General Fund to the Chancellor of the California
Community Colleges for the economic development program to be expended
consistent with the requirements for that program specified in Schedule (16)
of Item 6870-101-0001 of Section 2.00 of the Budget Act of 2010. Of the
amount appropriated in this subdivision, twenty-five million dollars
($25,000,000) shall be deferred commencing with the 2010–11 fiscal year
to July of the following fiscal year. These funds are available for the purpose
of maintaining existing, and creating new, workforce training programs.
The chancellor’s office shall allocate funds on a competitive basis to districts
demonstrating an ability to offer workforce training in green technology,
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nursing, allied health, and other industry sectors in demand of high-skilled
workers.

(e)  The sum of thirty-five million dollars ($35,000,000) is hereby
appropriated from the General Fund to the Chancellor of the California
Community Colleges to be allocated for Schedules (2), (4), (6), (7), (9),
(11), (12), (13), (14), (15), (16), (17), (19), (20), (22), and (23) of Item
6870-101-0001 of Section 2.00 of the Budget Act of 2010. The funds shall
be allocated in proportion to reductions made to the same programs in the
Budget Act of 2009 and shall be expended consistent with the requirements
specified for each program, unless otherwise authorized. The amount
appropriated in this subdivision shall be deferred commencing with the
2010–11 fiscal year to July of the following fiscal year.

(f)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the appropriations made by
subdivisions (b), (d), and (e) shall be deemed to be “General Fund revenues
appropriated for community college districts,” as defined in subdivision (d)
of Section 41202, for the 2011–12 fiscal year, and included within the “total
allocations to school districts and community college districts from General
Fund proceeds of taxes appropriated pursuant to Article XIII B,” as defined
in subdivision (e) of Section 41202, for the 2011–12 fiscal year.

(g)  This section shall become operative on January 1, 2011.
SEC. 32. Section 92612.5 of the Education Code is repealed.
SEC. 33. Section 99221.5 is added to the Education Code, to read:
99221.5. (a)  The Regents of the University of California are requested

to authorize the President of the University of California or his or her
designee to jointly develop English Language Development Professional
Institutes with the Chancellor of the California State University, the
Chancellor of the California Community Colleges, the independent colleges
and universities, and the Superintendent, or their designees. In order to
provide maximum access, the institutes shall be offered at sites widely
distributed throughout the state, which shall include programs offered
through instructor-led, interactive online courses, in accordance with existing
state law. In order to maximize access to teachers and administrators who
may be precluded from participating in an onsite institute due to
geographical, physical, or time constraints, each institute shall accommodate
at least 5 percent of the participants through existing state-approved online
instructor-led courses, programs, or both. The California subject matter
projects, an intersegmental, discipline-based professional development
network administered by the University of California, is requested to be the
organizing entity for the institutes and followup programs.

(b)  (1)  The institutes shall provide instruction for school teams from
each school participating in the program established pursuant to this section.
The institutes may provide instruction for school teams serving English
language learners in kindergarten and grades 1 to 12, inclusive. A school
team shall include teachers who do not hold crosscultural or
bilingual-crosscultural certificates or their equivalents, teachers who hold
those certificates or their equivalents, and a schoolsite administrator. The
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majority of the team shall be teachers who do not hold those crosscultural
certificates or their equivalents. If the participating school team employs
instructional assistants who provide instructional services to English
language learners, the team may include these instructional assistants.

(2)  Commencing in July 2000, the English Language Development
Institutes shall provide instruction to an additional 10,000 participants.
These participants shall be in addition to the 5,000 participants authorized
as of January 1, 2000. Commencing July 2001, and each fiscal year
thereafter, the number of participants receiving instruction through the
English Language Development Institutes shall be specified in the annual
Budget Act.

(3)  Criteria and priority for selection of participating school teams shall
include, but not necessarily be limited to, all of the following:

(A)  Schools whose pupils’ reading scores are at or below the 40th
percentile on the English language arts portion of the achievement test
authorized by Section 60640.

(B)  Schools in which a high percentage of pupils score below grade level
on the English language development assessment authorized by Section
60810, when it is developed.

(C)  Schools with a high number of new, underprepared, and
noncredentialed teachers. Underprepared teachers shall be defined as teachers
who do not possess a crosscultural or bilingual-crosscultural certificate, or
their equivalents.

(D)  Schools in which the enrollment of English language learners exceeds
25 percent of the total school enrollment.

(E)  Schools with a full complement of team members as described in
paragraph (1).

(4)  In any fiscal year, if funding is inadequate to accommodate the
participation of all eligible school teams, first priority shall be given to
schools meeting the criteria set forth in subparagraph (C) of paragraph (3).

(c)  Each team member who satisfactorily completes an institute authorized
by this section shall receive a stipend, commensurate with the duration of
the institute, of not less than one thousand dollars ($1,000) nor more than
two thousand dollars ($2,000), as determined by the University of California.

(d)  Instruction provided by the institutes shall be consistent with
state-adopted academic content standards and with the English language
development standards adopted pursuant to Section 60811.

(e)  (1)  Instruction at the institutes shall consist of an intensive, sustained
training period of no less than 40 hours nor more than 80 hours during the
summer or during an intersession break or an equivalent instructor-led,
online course and shall be supplemented during the following school year
with no fewer than 80 hours nor more than 120 hours of instruction and
schoolsite meetings, held on at least a monthly basis, to focus on the
academic progress of English language learners at that school.

(2)  Instruction at the institutes shall be of sufficient scope, depth, and
duration to fully equip instructional personnel to offer a comprehensive and
rigorous instructional program for English language learners and to assess
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pupil progress so these pupils can meet the academic content and
performance standards adopted by the state board. The instruction shall be
designed to increase the capacity of teachers and other school personnel to
provide and assess standards-based instruction for English language learners.

(3)  The instruction shall be multidisciplinary and focus on instruction in
disciplines for which the state board has adopted academic content standards.
The instruction shall also be research-based and provide effective models
of professional development in order to ensure that instructional personnel
increase their skills, at a minimum, in all of the following:

(A)  Literacy instruction and assessment for diverse pupil populations,
including instruction in the teaching of reading that is research-based and
consistent with the balanced, comprehensive strategies required under
Section 44757.

(B)  English language development and second language acquisition
strategies.

(C)  Specially designed instruction and assessment in English.
(D)  Application of appropriate assessment instruments to assess language

proficiency and utilization of benchmarks for reclassification of pupils from
English language learners to fully English proficient.

(E)  Examination of pupil work as a basis for the alignment of standards,
instruction, and assessment.

(F)  Use of appropriate instructional materials to assist English language
learners to attain academic content standards.

(G)  Instructional technology and its integration into the school curriculum
for English language learners.

(H)  Parent involvement and effective practices for building partnerships
with parents.

(f)  A local educational agency may use its economic impact aid funds
for purposes of this section.

(g)  It is the intent of the Legislature that a local educational agency or
postsecondary institution that offers an accredited program of professional
preparation consider providing partial and proportional credit toward
satisfaction of the course requirements to an enrolled candidate who
satisfactorily completes a California English Language Development Institute
program if the program has been certified by the Commission on Teacher
Credentialing as meeting preparation standards.

(h)  This section does not prohibit a team member from attending an
institute authorized by this section in more than one academic year.

(i)  This section shall not apply to the University of California unless and
until the Regents of the University of California act, by resolution, to make
it applicable.

SEC. 34. Section 17581.5 of the Government Code is amended to read:
17581.5. (a)  A school district or community college district shall not

be required to implement or give effect to the statutes, or a portion of the
statutes, identified in subdivision (c) during any fiscal year and for the period
immediately following that fiscal year for which the Budget Act has not
been enacted for the subsequent fiscal year if all of the following apply:
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(1)  The statute or a portion of the statute, has been determined by the
Legislature, the commission, or any court to mandate a new program or
higher level of service requiring reimbursement of school districts or
community college districts pursuant to Section 6 of Article XIII B of the
California Constitution.

(2)  The statute, or a portion of the statute, or the test claim number utilized
by the commission, specifically has been identified by the Legislature in
the Budget Act for the fiscal year as being one for which reimbursement is
not provided for that fiscal year. For purposes of this paragraph, a mandate
shall be considered specifically to have been identified by the Legislature
only if it has been included within the schedule of reimbursable mandates
shown in the Budget Act and it specifically is identified in the language of
a provision of the item providing the appropriation for mandate
reimbursements.

(b)  Within 30 days after enactment of the Budget Act, the Department
of Finance shall notify school districts of any statute or executive order, or
portion thereof, for which reimbursement is not provided for the fiscal year
pursuant to this section.

(c)  This section applies only to the following mandates:
(1)  School Bus Safety I (CSM-4433) and II (97-TC-22) (Chapter 642 of

the Statutes of 1992; Chapter 831 of the Statutes of 1994; and Chapter 739
of the Statutes of 1997).

(2)  County Treasury Withdrawals (96-365-03; and Chapter 784 of the
Statutes of 1995 and Chapter 156 of the Statutes of 1996).

(3)  Grand Jury Proceedings (98-TC-27; and Chapter 1170 of the Statutes
of 1996, Chapter 443 of the Statutes of 1997, and Chapter 230 of the Statutes
of 1998).

(4)  Law Enforcement Sexual Harassment Training (97-TC-07; and
Chapter 126 of the Statutes of 1993).

(5)  Health Benefits for Survivors of Peace Officers and Firefighters
(Chapter 1120 of the Statutes of 1996 and 97-TC-25).

(d)  This section applies to the following mandates for the 2010–11,
2011–12, and 2012–13 fiscal years only:

(1)  Removal of Chemicals (Chapter 1107 of the Statutes of 1984 and
CSM 4211 and 4298).

(2)  Scoliosis Screening (Chapter 1347 of the Statutes of 1980 and CSM
4195).

(3)  Pupil Residency Verification and Appeals (Chapter 309 of the Statutes
of 1995 and 96-384-01).

(4)  Integrated Waste Management (Chapter 1116 of the Statutes of 1992
and 00-TC-07).

(5)  Law Enforcement Jurisdiction Agreements (Chapter 284 of the
Statutes of 1998 and 98-TC-20).

(6)  Physical Education Reports (Chapter 640 of the Statutes of 1997 and
98-TC-08).

SEC. 35. Section 38 of Chapter 12 of the Third Extraordinary Session
of the Statutes of 2009 is amended to read:
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Sec.38. (a)  The sum of five hundred sixty-five million seven hundred
forty-four thousand dollars ($565,744,000) is hereby appropriated from the
General Fund to the State Department of Education. This appropriation
reflects the portion of the February 2010 payment for the class size reduction
in kindergarten and grades 1 to 3, inclusive, and the June 2010 principal
apportionment that is to be deferred until July 2010 and attributed to the
2010–11 fiscal year. Notwithstanding any other law, the department shall
encumber the funds appropriated in this section by July 31, 2010. It is the
intent of the Legislature that, by extending the encumbrance authority for
the funds appropriated in this section to July 31, 2010, the funds will be
treated in a manner consistent with Section 1.80 of the Budget Act of 2009.
The appropriation is made in accordance with the following schedule:

(1)  Six million two hundred twenty-seven thousand dollars ($6,227,000)
for apprenticeship programs to be expended consistent with the requirements
specified in Item 6110-103-0001 of Section 2.00 of the Budget Act of 2009.

(2)  Ninety million one hundred seventeen thousand dollars ($90,117,000)
for supplemental instruction to be expended consistent with the requirements
specified in Item 6110-104-0001 of Section 2.00 of the Budget Act of 2009.
Of the amount appropriated by this paragraph, fifty-one million sixty-one
thousand dollars ($51,061,000) shall be expended consistent with Schedule
(1) of Item 6110-104-0001 of Section 2.00 of the Budget Act of 2009, twelve
million three hundred thirty thousand dollars ($12,330,000) shall be
expended consistent with Schedule (2) of that item, four million six hundred
ninety thousand dollars ($4,690,000) shall be expended consistent with
Schedule (3) of that item, and twenty-two million thirty-six thousand dollars
($22,036,000) shall be expended consistent with Schedule (4) of that item.

(3)  Thirty-nine million six hundred thirty thousand dollars ($39,630,000)
for regional occupational centers and programs to be expended consistent
with the requirements specified in Schedule (1) of Item 6110-105-0001 of
Section 2.00 of the Budget Act of 2009.

(4)  Four million two hundred ninety-four thousand dollars ($4,294,000)
for the Gifted and Talented Pupil Program to be expended consistent with
the requirements specified in Item 6110-124-0001 of Section 2.00 of the
Budget Act of 2009.

(5)  Forty-five million eight hundred ninety-six thousand dollars
($45,896,000) for adult education to be expended consistent with the
requirements specified in Schedule (1) of Item 6110-156-0001 of Section
2.00 of the Budget Act of 2009.

(6)  Four million seven hundred fifty-one thousand dollars ($4,751,000)
for community day schools to be expended consistent with the requirements
specified in Item 6110-190-0001 of Section 2.00 of the Budget Act of 2009.

(7)  Five million nine hundred forty-seven thousand dollars ($5,947,000)
for categorical block grants for charter schools to be expended consistent
with the requirements specified in Item 6110-211-0001 of Section 2.00 of
the Budget Act of 2009.

(8)  Thirty-eight million seven hundred twenty thousand dollars
($38,720,000) for the School Safety Block Grant to be expended consistent
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with the requirements specified in Schedule (1) of Item 6110-228-0001 of
Section 2.00 of the Budget Act of 2009.

(9)  Two hundred thirty million forty-four thousand dollars ($230,044,000)
for class size reduction in kindergarten and grades 1 to 3, inclusive, to be
expended consistent with the requirements specified in Item 6110-234-0001
of Section 2.00 of the Budget Act of 2009.

(10)  One hundred million one hundred eighteen thousand dollars
($100,118,000) for the Targeted Instructional Improvement Grant Program
to be expended consistent with the requirements specified in Item
6110-246-0001 of Section 2.00 of the Budget Act of 2009.

(b)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the appropriations made by
subdivision (a) shall be deemed to be “General Fund revenues appropriated
for school districts,” as defined in subdivision (c) of Section 41202 of the
Education Code, for the 2010–11 fiscal year, and included within the “total
allocations to school districts and community college districts from General
Fund proceeds of taxes appropriated pursuant to Article XIIIB,” as defined
in subdivision (e) of Section 41202 of the Education Code, for the 2010–11
fiscal year.

SEC. 36. Section 5 of Chapter 3 of the Fourth Extraordinary Session of
the Statutes of 2009, as amended by Section 2 of Chapter 31 of the Third
Extraordinary Session of the Statutes of 2010, is amended to read:

Sec. 5. (a)  Notwithstanding any other provision of law, the following
amounts from the following Controller’s office reference items, that would
otherwise be in satisfaction of subdivision (b) of Section 8 of Article XVI
of the California Constitution for the 2008–09 fiscal year, that were
unallocated, unexpended, or not liquidated as of June 30, 2009, shall revert
to the General Fund:

$   12,256,628.09(1)  4450-102-0001...............................................
1,403,709.00(2)  6100-103-0001...............................................
8,921,610.00(3)  6100-104-0001...............................................

32,359,581.00(4)  6100-105-0001...............................................
252,000.00(5)  6100-107-0001...............................................

176,908,000.00(6)  6100-108-0001...............................................
26,390,134.00(7)  6100-113-0001...............................................
6,540,534.50(8)  6100-119-0001...............................................
3,911,000.00(9)  6100-122-0001...............................................

90,492,100.00(10)  6100-123-0001.............................................
767,061.00(11)  6100-124-0001.............................................

53,533,000.00(12)  6100-125-0001.............................................
205,749.00(13)  6100-128-0001.............................................

48,003,000.00(14)  6100-137-0001.............................................
4,146,000.00(15)  6100-144-0001.............................................

2,904.00(16)  6100-150-0001.............................................
19,691,825.00(17)  6100-156-0001.............................................
2,522,553.00(18)  6100-158-0001.............................................
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493,295,639.51(19)  6100-161-0001.............................................
8,612,600.00(20)  6100-166-0001.............................................

20,379.00(21)  6100-167-0001.............................................
64,637.00(22)  6100-181-0001.............................................

551,546.00(23)  6100-190-0001.............................................
5,067,793.00(24)  6100-193-0001.............................................
3,385,000.00(25)  6100-195-0001.............................................

233,806,508.98(26)  6100-196-0001.............................................
27,965,147.00(27)  6100-198-0001.............................................
1,017,000.00(28)  6100-201-0001.............................................
6,717,856.17(29)  6100-203-0001.............................................

19,513.86(30)  6100-209-0001.............................................
8,650,311.00(31)  6100-211-0001.............................................
8,054,052.00(32)  6100-220-0001.............................................

45,926,000.00(33)  6100-228-0001.............................................
50,252,306.00(34)  6100-232-0001.............................................

241,243.00(35)  6100-234-0001.............................................
1,662,629.50(36)  6100-240-0001.............................................

45,425,175.52(37)  6100-244-0001.............................................
12.00(38)  6100-245-0001.............................................

14,959,417.00(39)  6100-248-0001.............................................
37,998,248.00(40)  6100-265-0001.............................................
9,060,000.00(41)  6100-267-0001.............................................
1,698,856.00(42)  6100-268-0001.............................................

38,000.00(43)  6100-295-0001.............................................
13,114,425.00(44)  6100-611-0001.............................................

2,356.00(45)  6100-619-0001.............................................
31.00(46)  6100-624-0001.............................................

11,367.00(47)  6100-628-0001.............................................
1,790,906.00(48)  6100-633-0001.............................................

68,164,309.06(49)  6100-649-0001.............................................
15,560,138.00(50)  6100-664-0001.............................................

708,537.41(51)  6360-101-0001.............................................

(b)  Notwithstanding Section 41207.5 of the Education Code, the amounts
reverted pursuant to subdivision (a) shall not be deposited in the Proposition
98 Reversion Account.

(c)  Notwithstanding Section 41202 of the Education Code, the amounts
reverted pursuant to subdivision (a) shall not be included in the calculation
of the minimum funding obligation pursuant to subdivision (b) of Section
8 of Article XVI of the California Constitution.

(d)  (1)  The Superintendent of Public Instruction shall calculate the
following amount: one billion five hundred sixteen million dollars
($1,516,000,000) divided by the statewide sum of 2008–09 second principal
apportionment average daily attendance for school districts, county offices
of education, and charter schools.
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(2)  The Superintendent shall reduce the apportionment for each school
district, county office of education, and charter school provided pursuant
to Sections 2558, 42238, and 47633, respectively, of the Education Code
for the 2009–10 fiscal year by the amount determined pursuant to paragraph
(1) multiplied by the 2008–09 second principal apportionment average daily
attendance for that local educational agency. Local educational agencies
for which the reduction calculated pursuant to this paragraph exceeds their
apportionment of state funds shall have their categorical funding reduced
by the excess, except that the amount of the reduction shall be limited by
both of the following:

(A)  The amount of categorical funds to be reduced shall be limited to
the extent that the provisions of Section 41975 of the Education Code cannot
be met through other state aid, including amounts provided to a local
educational agency pursuant to subdivision (f) of this section.

(B)  Apportionments for special education, the After School Education
and Safety Program, the Quality Education Investment Act of 2006, and
child care and development shall not be reduced.

(e)  For the amounts reverted pursuant to subdivision (a), the
Superintendent shall determine the amounts that would have been allocated
to each local educational agency or other recipient entity, other than amounts
that would have been allocated for the High Priority School Grant Program
pursuant to Article 3.5 (commencing with Section 52055.600) of Chapter
6.1 of Part 28 of Division 4 of Title 2 of the Education Code, if those funds
had not been reverted.

(f)  The sum of one billion five hundred sixteen million dollars
($1,516,000,000) is hereby appropriated from the General Fund to the
Superintendent of Public Instruction for the 2009–10 fiscal year for allocation
pursuant to paragraphs (1) and (2).

(1)  The sum of three hundred fifty-five million dollars ($355,000,000)
shall be allocated by the Superintendent of Public Instruction for the 2009–10
fiscal year to schoolsites selected to participate in the Quality Education
Investment Act program pursuant to Section 52055.730 of the Education
Code. Local educational agencies shall receive funding, on behalf of funded
schools, at the rates established pursuant to subdivisions (a) and (i) of Section
52055.770 of the Education Code. Local educational agencies and schoolsites
receiving this funding shall comply with all of the requirements of the
Quality Education Investment Act program specified in Article 3.7
(commencing with Section 52055.700) of Chapter 6.1 of Part 28 of Division
4 of Title 2 of the Education Code. Notwithstanding any other provision of
law, the amount allocated pursuant to this paragraph shall be in lieu of the
appropriation required by subparagraph (B) of paragraph (2) of subdivision
(c) of Section 52055.770 of the Education Code for the 2009–10 fiscal year.

(2)  The Superintendent shall allocate the remaining amount to each local
agency or other recipient entity identified pursuant to subdivision (e) in
amounts equal to the amounts determined pursuant to subdivision (e) for
that local educational agency or other recipient entity less any amount of
federal State Federal Stabilization Funds allocated to that agency based on
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the reductions made pursuant to subdivision (a) of this section. Amounts
received pursuant to this paragraph may be used to satisfy obligations
incurred during the 2008–09 fiscal year.

(A)  The payments made pursuant to this paragraph shall be considered
as payments for the programs identified in subdivision (e), not including
the High Priority School Grant Program pursuant to Article 3.5 (commencing
with Section 52055.600) of Chapter 6.1 of Part 28 of Division 4 of Title 2
of the Education Code, that are deferred from the 2008–09 fiscal year to
the 2009–10 fiscal year.

(B)  The Superintendent of Public Instruction shall transfer the amounts
identified in paragraphs (1) and (51) of subdivision (a) to the appropriate
state agency for distribution.

(C)  Any of the amounts identified in paragraphs (1) to (51), inclusive,
of subdivision (a) that were transferred to Section A of the State School
Fund in the 2008–09 fiscal year shall be distributed through Section A of
the State School Fund.

(3)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the appropriation made by
this subdivision shall be included in the “[t]otal allocations to school districts
and community college districts from General Fund proceeds of taxes
appropriated pursuant to Article XIIIB,” as defined in Section 41202 of the
Education Code, for the 2009–10 fiscal year.

(g)  The amounts reverted pursuant to subdivision (a) shall not affect the
determination of base year amounts for categorical funding set forth in
Section 42605 of the Education Code.

(h)  The Superintendent of Public Instruction shall allocate sixty-four
million eight hundred seventy-two thousand dollars ($64,872,000) in
one-time carryover funds provided to the state under subsection (a) of Section
1003 of Title I of the Elementary and Secondary Education Act (20 U.S.C.
Sec. 6303 et seq.), as appropriated pursuant to Provision 7 of Item
6110-134-0890 of Chapter 3 of the Fourth Extraordinary Session of the
Statutes of 2009 for the purposes of awarding grants to local educational
agencies that participate in the Quality Education Investment Act program
in the 2009–10 fiscal year.

(i)  The Superintendent of Public Instruction shall allocate one hundred
million dollars ($100,000,000) in ongoing funds provided to the state under
subsection (a) of Section 1003 of Title I of the Elementary and Secondary
Education Act (20 U.S.C. Sec. 6303 et seq.) and one-time funds provided
to the state under subsection (a) of Section 1003 of Title I of the Elementary
and Secondary Education Act (20 U.S.C. Sec. 6303 et seq.) pursuant to the
federal American Recovery and Reinvestment Act of 2009, as appropriated
pursuant to Item 6110-134-0890 for purposes of awarding grants to local
educational agencies that participate in the Quality Education Investment
Act program in the 2009–10 fiscal year.

(j)  The total amount appropriated in paragraph (1) of subdivision (f) shall
be reduced by the sum of the federal funds allocated in subdivisions (h) and
(i), to the extent these federal funds are available for the purposes of
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awarding grants to local educational agencies that participate in the Quality
Education Investment Act program in the 2009–10 fiscal year, as determined
by the Superintendent of Public Instruction. It is the intent of the Legislature
that the Superintendent of Public Instruction determine the availability of
the federal funds on or before November 15, 2009.

SEC. 37. Section 1 of Chapter 221 of the Statutes of 2010 is amended
to read:

Section 1. The sum of nine hundred six million eight hundred forty-five
thousand dollars ($906,845,000) is hereby appropriated for the 2010–11
fiscal year, payable from the Federal Trust Fund, for allocation pursuant to
the following schedule:

(a)  To the State Department of Education, for allocation to local
educational agencies, pursuant to the following programs and subschedule:

.................$64,082,000(1)  10.30.004-School Improvement Grant

.............. $351,763,000(2)  10.30.016-School Improvements Grants (ARRA)

(A)  The funds appropriated in subschedules (1) and (2) are for the purpose
of supporting three-year school improvement grants to local educational
agencies, to be provided over a three-year period.

(B)  The funds shall be allocated to local educational agencies to fund
school improvement grants based on school size as approved by the State
Board of Education on August 24, 2010.

(C)  The appropriation of funds in subschedules (1) and (2) is contingent
upon approval of California’s request to the United States Department of
Education for a waiver to allocate 100 percent of the funds in a manner
consistent with subparagraph (B).

(b)  To the Office of Planning and Research, for transfer for purposes of
reimbursement pursuant to the following subschedule:

..... $272,000,000(1)  State Department of Education
(2)  Board of Governors of the California
       Community Colleges ......... $5,000,000

..... $107,000,000(3)  University of California

..... $107,000,000(4)  California State University

(A)  The funds appropriated in subschedule (1) are for the purpose of
reimbursement of local educational agencies for mitigating revenue limits
reductions and reductions made to basic aid districts.

(B)  The funds appropriated in subschedules (2) to (4), inclusive, are for
the purpose of reimbursement to the entities in these subschedules for
mitigating reductions made to the California Community Colleges, the
University of California, and the California State University.

(C)  The funds are for expenditure pursuant to Title XIV of the American
Recovery and Reinvestment Act (ARRA) and related guidance for the
federal State Fiscal Stabilization Fund (SFSF) Phase II grant award.
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SEC. 38. (a)  Notwithstanding any other provision of law, the following
amounts from the following Controller’s office reference items that would
otherwise be in satisfaction of subdivision (b) of Section 8 of Article XVI
of the California Constitution for the 2009–10 fiscal year, that were
unallocated, unexpended, or not liquidated as of June 30, 2010, shall revert
to the General Fund:

$11,939,000.00(1)  5225-011-0001.....................................................
$68,126,458.00(2)  6100-128-0001.....................................................

$419,956,000.00(3)  6100-161-0001.....................................................
$32,070,866.00(4)  6100-196-0001.....................................................

$167,047,393.00(5)  6100-650-0001.....................................................
$22,073,021.00(6)  6100-651-0001.....................................................
$5,025,000.00(7)  6360-651-0001.....................................................

(b)  Notwithstanding Section 41207.5 of the Education Code, the amount
reverted pursuant to subdivision (a) shall not be deposited in the Proposition
98 Reversion Account.

(c)  Notwithstanding Section 41202 of the Education Code, the amount
reverted pursuant to subdivision (a) shall not be included in the calculation
of the minimum funding obligation for the 2009–10 fiscal year pursuant to
subdivision (b) of Section 8 of Article XVI of the California Constitution.

(d)  The sum of three hundred thirty-nine million nine hundred fifty-six
thousand dollars ($339,956,000) is hereby appropriated from the General
Fund to Section A of the State School Fund for allocation by the
Superintendent of Public Instruction for the 2010–11 fiscal year for special
education to satisfy obligations incurred during the 2009–10 fiscal year.

(e)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the appropriation made by
subdivision (d) shall be included in the “total allocations to school districts
and community college districts from General Fund proceeds of taxes
appropriated pursuant to Article XIIIB,” as defined in Section 41202 of the
Education Code for the 2010–11 fiscal year.

SEC. 39. (a)  The sum of nine hundred five million seven hundred
thousand dollars ($905,700,000) is hereby appropriated from the General
Fund to the State Department of Education. This appropriation reflects the
portion of the payment for class size reduction in kindergarten and grades
1 to 3, inclusive, that is to be deferred until and attributed to the 2011–12
fiscal year and the June 2011 principal apportionment that is to be deferred
until July 2011 and attributed to the 2011–12 fiscal year. Notwithstanding
any other law, the department shall encumber the funds appropriated in this
section by July 31, 2011. It is the intent of the Legislature that, by extending
the encumbrance authority for the funds appropriated in this section to July
31, 2011, the funds will be treated in a manner consistent with Section 1.80
of the Budget Act of 2010. The appropriation is made in accordance with
the following schedule:
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(1)  Six million two hundred twenty-seven thousand dollars ($6,227,000)
for apprenticeship programs to be expended consistent with the requirements
specified in Item 6110-103-0001 of Section 2.00 of the Budget Act of 2010.

(2)  Ninety million one hundred seventeen thousand dollars ($90,117,000)
for supplemental instruction to be expended consistent with the requirements
specified in Item 6110-104-0001 of Section 2.00 of the Budget Act of 2010.
Of the amount appropriated by this paragraph, fifty-one million sixty-one
thousand dollars ($51,061,000) shall be expended consistent with Schedule
(1) of Item 6110-104-0001 of Section 2.00 of the Budget Act of 2010, twelve
million three hundred thirty thousand dollars ($12,330,000) shall be
expended consistent with Schedule (2) of that item, four million six hundred
ninety thousand dollars ($4,690,000) shall be expended consistent with
Schedule (3) of that item, and twenty-two million thirty-six thousand dollars
($22,036,000) shall be expended consistent with Schedule (4) of that item.

(3)  Thirty-nine million six hundred thirty thousand dollars ($39,630,000)
for regional occupational centers and programs to be expended consistent
with the requirements specified in Schedule (1) of Item 6110-105-0001 of
Section 2.00 of the Budget Act of 2010.

(4)  Four million two hundred ninety-four thousand dollars ($4,294,000)
for the Gifted and Talented Pupil Program to be expended consistent with
the requirements specified in Item 6110-124-0001 of Section 2.00 of the
Budget Act of 2010.

(5)  Forty-five million eight hundred ninety-six thousand dollars
($45,896,000) for adult education to be expended consistent with the
requirements specified in Schedule (1) of Item 6110-156-0001 of Section
2.00 of the Budget Act of 2010.

(6)  Four million seven hundred fifty-one thousand dollars ($4,751,000)
for community day schools to be expended consistent with the requirements
specified in Item 6110-190-0001 of Section 2.00 of the Budget Act of 2010.

(7)  Five million nine hundred forty-seven thousand dollars ($5,947,000)
for categorical block grants for charter schools to be expended consistent
with the requirements specified in Item 6110-211-0001 of Section 2.00 of
the Budget Act of 2010.

(8)  Thirty-eight million seven hundred twenty thousand dollars
($38,720,000) for the School Safety Block Grant to be expended consistent
with the requirements specified in Schedule (1) of Item 6110-228-0001 of
Section 2.00 of the Budget Act of 2010.

(9)  One hundred million one hundred eighteen thousand dollars
($100,118,000) for the Targeted Instructional Improvement Grant Program
to be expended consistent with the requirements specified in Item
6110-246-0001 of Section 2.00 of the Budget Act of 2010.

(b)  The amount appropriated in subdivision (a) shall be reduced by the
lesser of five hundred seventy million dollars ($570,000,000) or the sum of
the amounts transferred pursuant to paragraphs (3) and (4) of subdivision
(b) of Section 40 of this act.

(c)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the appropriations made by

95

— 48 —Ch. 724

3354



subdivision (a) shall be deemed to be “General Fund revenues appropriated
for school districts,” as defined in subdivision (c) of Section 41202 of the
Education Code, for the 2011–12 fiscal year, and included within the “total
allocations to school districts and community college districts from General
Fund proceeds of taxes appropriated pursuant to Article XIIIB,” as defined
in subdivision (e) of Section 41202 of the Education Code, for the 2011–12
fiscal year.

SEC. 40. (a)  Notwithstanding any other law, the Superintendent of
Public Instruction shall certify to the Controller the amounts needed for the
2010–11 fiscal year to fund the class size reduction program operated
pursuant to Chapter 6.10 (commencing with Section 52120) of Part 28 of
Division 4 of Title 2 of the Education Code, pursuant to the following
schedule:

(1)  Within 90 days of the enactment of the Budget Act of 2010–11, the
Superintendent shall certify to the Controller the amount needed to fund the
advance apportionments for the 2010–11 fiscal year, consistent with
paragraph (2) of subdivision (c), and paragraph (1) of subdivision (g), of
Section 52126 and Section 52124.3 of the Education Code.

(2)  By February 25, 2011, the Superintendent shall certify to the
Controller the amount needed to fund the apportionment payments for the
2010–11 fiscal year on the basis of applications received, consistent with
paragraph (2) of subdivision (c), and paragraph (2) of subdivision (g), of
Section 52126 and Section 52124.3 of the Education Code.

(3)  By July 25, 2011, the Superintendent shall certify to the Controller
the amount needed to fund the apportionments for the 2010–11 fiscal year
on the basis of actual enrollment, consistent with paragraph (2) of subdivision
(c), and paragraph (3) of subdivision (g), of Section 52126 and Section
52124.3 of the Education Code.

(4)  By April 30, 2012, the Superintendent shall certify to the Controller
the amount needed to fund the full apportionments for the 2010–11 fiscal
year on the basis of revised reports of actual enrollment, consistent with
paragraph (2) of subdivision (c), and paragraph (3) of subdivision (g), of
Section 52126 and Section 52124.3 of the Education Code.

(b)  Not later than five days following each certification made pursuant
to subdivision (a), the Controller shall transfer from the General Fund to
Section A of the State School Fund for allocation by the Superintendent for
purposes of Chapter 6.10 (commencing with Section 52120) of Part 28 of
Division 4 of Title 2 of the Education Code the following amounts:

(1)  For the certification made pursuant to paragraph (1) of subdivision
(a), the amount certified.

(2)  For the certification made pursuant to paragraph (2) of subdivision
(a), 55 percent of the amount certified minus the amount transferred pursuant
to paragraph (1).

(3)  For the certification made pursuant to paragraph (3) of subdivision
(a), the amount certified minus the sum of the amounts transferred pursuant
to paragraphs (1) and (2).
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(4)  For the certification made pursuant to paragraph (4) of subdivision
(a), the amount certified pursuant to paragraph (4) of subdivision (a) minus
the sum of the amounts transferred pursuant to paragraphs (1), (2), and (3).

(c)  Not less than 30 days before making each certification pursuant to
subdivision (a), the Superintendent shall notify the Department of Finance,
the Legislative Analyst, and the appropriate policy and fiscal committees
of the Legislature regarding the amounts the Superintendent intends to
certify to the Controller and shall include in that notification the data used
in determining the amounts to be certified.

(d)  The per pupil amounts for Option One and Option Two for the
2010–11 fiscal year shall be the same as those provided in the 2009–10
fiscal year.

(e)  For the purposes of making the computations required by Section 8
of Article XVI of the California Constitution, the transfers made by
paragraphs (3) and (4) of subdivision (b) shall be deemed to be “General
Fund revenues appropriated for school districts,” as defined in subdivision
(c) of Section 41202 of the Education Code, for the 2011–12 fiscal year,
and included within the “total allocations to school districts and community
college districts from General Fund proceeds of taxes appropriated pursuant
to Article XIII B,” as defined in subdivision (e) of Section 41202 of the
Education Code, for the 2011–12 fiscal year.

SEC. 41. It is the intent of Legislature that, commencing with the audit
guide authorized pursuant to Section 14502.1 of the Education Code for the
2011–12 school year, the Controller’s office ensure that revisions are made
to clarify that average daily attendance records for juvenile court schools
operated by a county superintendent of schools are reviewed annually.

SEC. 42. (a)  Notwithstanding Sections 42238.1 and 42238.15 of the
Education Code or any other law, the cost-of-living adjustment for Items
6110-104-0001, 6110-105-0001, 6110-119-0001, 6110-122-0001,
6110-124-0001, 6110-128-0001, 6110-150-0001, 6110-156-0001,
6110-158-0001, 6110-161-0001, 6110-167-0001, 6110-181-0001,
6110-189-0001, 6110-190-0001, 6110-193-0001, 6110-196-0001,
6110-203-0001, 6110-209-0001, 6110-211-0001, 6110-224-0001,
6110-232-0001, 6110-244-0001, and 6110-246-0001 of Section 2.00 of the
Budget Act of 2010 is zero percent for the 2010–11 fiscal year. All funds
appropriated in the Budget Act of 2010 in the items identified in this section
are in lieu of the amounts that would otherwise be appropriated pursuant to
any other law.

(b)  Notwithstanding Section 42238.1 of the Education Code or any other
law, for purposes of Section 48664 of the Education Code, the cost-of-living
adjustment is zero percent for the 2010–11 fiscal year.

SEC. 43. Notwithstanding any other law, the funds appropriated pursuant
to Items 6110-103-0001, 6110-104-0001, 6110-105-0001, 6110-124-0001,
6110-156-0001, 6110-158-0001, 6110-161-0001, 6110-190-0001,
6110-211-0001, 6110-234-0001, and 6110-243-0001 of Section 2.00 of the
Budget Act of 2010 shall be encumbered by July 31, 2011. This one-month
extension of encumbrance authority is provided due to the effect of the
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deferral of the June 2011 principal apportionment on the budget items
specified in this section. It is the intent of the Legislature that, by extending
the encumbrance authority for the funds identified in this section to July
31, 2011, the funds will be treated in a manner consistent with Section 1.80
of the Budget Act of 2010.

SEC. 44. Notwithstanding any other provision of law and subject to the
approval of the Director of Finance and the Chancellor of the California
Community Colleges, the Controller shall issue warrants to a community
college district pursuant to Sections 84320, 84321, 84321.5, and 84321.6
of the Education Code that include the full amount of the apportionment
payments for any month for which apportionments are deferred within a
fiscal year if the president of the community college district certifies to the
Chancellor of the California Community Colleges and to the Director of
Finance, on or before December 1 of that fiscal year, that the deferral of
apportionment payments will result in the college being unable to meet its
expenditure obligations for the time period during which payments are
deferred. The criteria, as applicable, to qualify a community college for an
emergency apportionment payment shall be used to make the certification
specified in this section.

SEC. 45. Contingent on the enactment of a statute in the 2009–10 Regular
Session that adds Section 17570.1 to the Government Code, the Legislature
hereby requests the Department of Finance, on or before December 31,
2010, to exercise its authority pursuant to subdivision (c) of Section 17570
of Government Code and file a request with the Commission on State
Mandates for the purpose of seeking the adoption of a new test claim to
supersede CMS 4425 (97-TC-08), relating to the Collective Bargaining
mandate.

SEC. 46. (a)  On or before December 1, 2010, the Controller shall
confirm that school districts are no longer filing mandate claims pursuant
to Section 6 of Article XIII B of the California Constitution for activities
deleted from Section 33126 of the Education Code related to the School
Accountability Report Cards mandate (97-TC-21), including the following:

(1)  Reporting the average verbal and math Scholastic Aptitude Test
scores of high school seniors, to the extent that those scores are provided,
and the average percentage of seniors taking that exam for the most recent
three-year period.

(2)  The degree to which pupils are prepared to enter the workforce.
(b)  If the Controller finds that school districts are still filing claims for

either of these activities, then the Controller shall file a request with the
Commission on State Mandates to amend the parameters and guidelines
accordingly for the School Accountability Report Cards mandate (97-TC-21).

SEC. 47. The Legislative Analyst’s Office shall convene a working
group to consider the future of school district and community college district
mandates. The working group shall include representatives from the
Legislative Analyst’s Office, the Department of Finance, the State
Department of Education, the California Community Colleges Chancellor’s
Office, and staff of the fiscal and policy committees of the Legislature. The
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working group shall consult with appropriate stakeholders and shall develop
recommendations by March 15, 2011, regarding the education mandates
and the ways they should be treated, including whether to preserve, modify,
or eliminate particular mandates.

SEC. 48. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The facts
constituting the necessity are:

In order to make the necessary statutory changes to implement the Budget
Act of 2010 at the earliest time possible, it is necessary that this act take
effect immediately.

O
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Assembly Bill No. 2856

CHAPTER 890

An act to amend Section 44763 of the Education Code, and to amend
Sections 17500, 17513, 17520, 17521, 17522, 17526, 17551, 17553,
17554, 17557, 17558, 17558.5, 17561, 17561.5, 17561.6, 17562,
17564, 17579, 17612, 17615.1, 17615.4, 17616, and 17630 of, to add
Sections 17517.5 and 17518.5 to, to repeal Sections 17517, 17610, and
17614 of, and to repeal and add Section 17555 of, the Government Code,
relating to state mandates.

[Approved by Governor September 29, 2004. Filed
with Secretary of State September 29, 2004.]

LEGISLATIVE COUNSEL’S DIGEST

AB 2856, Laird. State mandates: Commission on State Mandates.
Under the California Constitution, whenever the Legislature or a state

agency mandates a new program or higher level of service on any local
government, including school districts, the state is required to provide
a subvention of funds to reimburse the local government, with specified
exceptions. Existing law establishes a procedure for local governmental
agencies to file claims for reimbursement of these costs with the
Commission on State Mandates. The procedure requires the commission
to hear and decide upon each claim for reimbursement and provides that
the commission may not find costs to be mandated by the state if, after
a hearing, the commission makes specified findings, including, among
others, that the statute or executive order imposing the mandate provides
for offsetting savings to local agencies or school districts or includes
additional revenue specifically intended to sufficiently fund the costs of
the state mandate. The procedure provides for payment of claims from
the State Mandates Claim Fund and pursuant to a local government
claims bill.

This bill would revise the procedures for receiving claims and for
hearings on claims, as specified. The bill would revise the definitions of
terms related to the procedure and hearings and define additional terms.
The bill would abolish the State Mandates Claim Fund and delete the
option of paying claims from this fund. The bill would make other
technical changes and delete obsolete references.
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The people of the State of California do enact as follows:

SECTION 1. Section 44763 of the Education Code is amended to
read:

44763. (a) Notwithstanding Title 1.8 (commencing with Section
1798) of Part 4 of Division 3 of the Civil Code or any other provision
of law, each state and local government agency shall provide to the
Commission on Teacher Credentialing personal information regarding
teachers and other certificated personnel as requested by the commission
for the purposes of Section 44762.

(b) In accordance with the purpose of safeguarding the privacy rights
of individuals, it is the intent of the Legislature that personal information
be collected, maintained, and disseminated under this chapter only to the
extent required to accomplish the purposes of Section 44762. The
Commission on Teacher Credentialing shall establish and maintain
specific and appropriate policies and practices that protect the privacy
rights of individuals as to whom personal information has been received
by the commission, and to otherwise implement the legislative intent set
forth in this subdivision.

SEC. 2. Section 17500 of the Government Code is amended to read:
17500. The Legislature finds and declares that the existing system

for reimbursing local agencies and school districts for the costs of
state-mandated local programs has not provided for the effective
determination of the state’s responsibilities under Section 6 of Article
XIII B of the California Constitution. The Legislature finds and declares
that the failure of the existing process to adequately and consistently
resolve the complex legal questions involved in the determination of
state-mandated costs has led to an increasing reliance by local agencies
and school districts on the judiciary and, therefore, in order to relieve
unnecessary congestion of the judicial system, it is necessary to create
a mechanism which is capable of rendering sound quasi-judicial
decisions and providing an effective means of resolving disputes over
the existence of state-mandated local programs.

It is the intent of the Legislature in enacting this part to provide for the
implementation of Section 6 of Article XIII B of the California
Constitution. Further, the Legislature intends that the Commission on
State Mandates, as a quasi-judicial body, will act in a deliberative
manner in accordance with the requirements of Section 6 of Article
XIII B of the California Constitution.

SEC. 3. Section 17513 of the Government Code is amended to read:
17513. ‘‘Costs mandated by the federal government’’ means any

increased costs incurred by a local agency or school district after January
1, 1973, in order to comply with the requirements of a federal statute or
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regulation. ‘‘Costs mandated by the federal government’’ includes costs
resulting from enactment of a state law or regulation where failure to
enact that law or regulation to meet specific federal program or service
requirements imposed upon the state would result in substantial
monetary penalties or loss of funds to public or private persons in the
state whether the federal law was enacted before or after the enactment
of the state law, regulation, or executive order. ‘‘Costs mandated by the
federal government’’ does not include costs which are specifically
reimbursed or funded by the federal or state government or programs or
services which may be implemented at the option of the state, local
agency, or school district.

SEC. 4. Section 17517 of the Government Code is repealed.
SEC. 5. Section 17517.5 is added to the Government Code, to read:
17517.5. ‘‘Cost savings authorized by the state’’ means any

decreased costs that a local agency or school district realizes as a result
of any statute enacted or any executive order adopted that permits or
requires the discontinuance of or a reduction in the level of service of an
existing program that was mandated before January 1, 1975.

SEC. 6. Section 17518.5 is added to the Government Code, to read:
17518.5. (a) ‘‘Reasonable reimbursement methodology’’ means a

formula for reimbursing local agency and school district costs mandated
by the state that meets the following conditions:

(1) The total amount to be reimbursed statewide is equivalent to total
estimated local agency and school district costs to implement the
mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible local agency and school district
claimants, the amount reimbursed is estimated to fully offset their
projected costs to implement the mandate in a cost-efficient manner.

(b) Whenever possible, a reasonable reimbursement methodology
shall be based on general allocation formulas, uniform cost allowances,
and other approximations of local costs mandated by the state, rather
than detailed documentation of actual local costs. In cases when local
agencies and school districts are projected to incur costs to implement
a mandate over a period of more than one fiscal year, the determination
of a reasonable reimbursement methodology may consider local costs
and state reimbursements over a period of greater than one fiscal year,
but not exceeding 10 years.

(c) A reasonable reimbursement methodology may be developed by
any of the following:

(1) The Department of Finance.
(2) The Controller.
(3) An affected state agency.
(4) A claimant.
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(5) An interested party.
SEC. 7. Section 17520 of the Government Code is amended to read:
17520. ‘‘Special district’’ means any agency of the state that

performs governmental or proprietary functions within limited
boundaries. ‘‘Special district’’ includes a county service area, a
maintenance district or area, an improvement district or improvement
zone, or any other zone or area. ‘‘Special district’’ does not include a city,
a county, a school district, or a community college district.

County free libraries established pursuant to Chapter 2 (commencing
with Section 27151) of Division 20 of the Education Code, areas
receiving county fire protection services pursuant to Section 25643 of
the Government Code, and county road districts established pursuant to
Chapter 7 (commencing with Section 1550) of Division 2 of the Streets
and Highways Code shall be considered ‘‘special districts’’ for all
purposes of this part.

SEC. 8. Section 17521 of the Government Code is amended to read:
17521. ‘‘Test claim’’ means the first claim filed with the

commission alleging that a particular statute or executive order imposes
costs mandated by the state.

SEC. 9. Section 17522 of the Government Code is amended to read:
17522. (a) ‘‘Initial reimbursement claim’’ means a claim filed with

the Controller by a local agency or school district for costs to be
reimbursed for the fiscal years specified in the first claiming instructions
issued by the Controller pursuant to subdivision (b) of Section 17558.

(b) ‘‘Annual reimbursement claim’’ means a claim for actual costs
incurred in a prior fiscal year filed with the Controller by a local agency
or school district for which appropriations are made to the Controller for
this purpose.

(c) ‘‘Estimated reimbursement claim’’ means a claim filed with the
Controller by a local agency or school district in conjunction with an
initial reimbursement claim, annual reimbursement claim, or at other
times, for estimated costs to be reimbursed during the current or future
fiscal years, for which appropriations are made to the Controller for this
purpose.

(d) ‘‘Entitlement claim’’ means a claim filed by a local agency or
school district with the Controller for the purpose of establishing or
adjusting a base year entitlement. All entitlement claims are subject to
Section 17616.

SEC. 10. Section 17526 of the Government Code is amended to
read:

17526. (a) All meetings of the commission shall be open to the
public, except that the commission may meet in executive session to
consider the appointment or dismissal of officers or employees of the
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commission or to hear complaints or charges brought against a member,
officer, or employee of the commission.

(b) The commission shall meet at least once every two months.
(c) The time and place of meetings may be set by resolution of the

commission, by written petition of a majority of the members, or by
written call of the chairperson. The chairperson may, for good cause,
change the starting time or place, reschedule, or cancel any meeting.

SEC. 11. Section 17551 of the Government Code is amended to
read:

17551. (a) The commission, pursuant to the provisions of this
chapter, shall hear and decide upon a claim by a local agency or school
district that the local agency or school district is entitled to be reimbursed
by the state for costs mandated by the state as required by Section 6 of
Article XIII B of the California Constitution.

(b) Commission review of claims may be had pursuant to subdivision
(a) only if the test claim is filed within the time limits specified in this
section.

(c) Local agency and school district test claims shall be filed not later
than 12 months following the effective date of a statute or executive
order, or within 12 months of incurring increased costs as a result of a
statute or executive order, whichever is later.

(d) The commission, pursuant to the provisions of this chapter, shall
hear and decide upon a claim by a local agency or school district filed
on or after January 1, 1985, that the Controller has incorrectly reduced
payments to the local agency or school district pursuant to paragraph (2)
of subdivision (d) of Section 17561.

SEC. 12. Section 17553 of the Government Code is amended to
read:

17553. (a) The commission shall adopt procedures for receiving
claims pursuant to this article and for providing a hearing on those
claims. The procedures shall do all of the following:

(1) Provide for presentation of evidence by the claimant, the
Department of Finance and any other affected department or agency, and
any other interested person.

(2) Ensure that a statewide cost estimate is adopted within 12 months
after receipt of a test claim, when a determination is made by the
commission that a mandate exists. This deadline may be extended for up
to six months upon the request of either the claimant or the commission.

(3) Permit the hearing of a claim to be postponed at the request of the
claimant, without prejudice, until the next scheduled hearing.

(b) All test claims shall be filed on a form prescribed by the
commission and shall contain at least the following elements and
documents:

3363



Ch. 890 — 6 —

93

(1) A written narrative that identifies the specific sections of statutes
or executive orders alleged to contain a mandate and shall include all of
the following:

(A) A detailed description of the new activities and costs that arise
from the mandate.

(B) A detailed description of existing activities and costs that are
modified by the mandate.

(C) The actual increased costs incurred by the claimant during the
fiscal year for which the claim was filed to implement the alleged
mandate.

(D) The actual or estimated annual costs that will be incurred by the
claimant to implement the alleged mandate during the fiscal year
immediately following the fiscal year for which the claim was filed.

(E) A statewide cost estimate of increased costs that all local agencies
or school districts will incur to implement the alleged mandate during
the fiscal year immediately following the fiscal year for which the claim
was filed.

(F) Identification of all of the following:
(i) Dedicated state funds appropriated for this program.
(ii) Dedicated federal funds appropriated for this program.
(iii) Other nonlocal agency funds dedicated for this program.
(iv) The local agency’s general purpose funds for this program.
(v) Fee authority to offset the costs of this program.
(G) Identification of prior mandate determinations made by the

Board of Control or the Commission on State Mandates that may be
related to the alleged mandate.

(2) The written narrative shall be supported with declarations under
penalty of perjury, based on the declarant’s personal knowledge,
information or belief, and signed by persons who are authorized and
competent to do so, as follows:

(A) Declarations of actual or estimated increased costs that will be
incurred by the claimant to implement the alleged mandate.

(B) Declarations identifying all local, state, or federal funds, or fee
authority that may be used to offset the increased costs that will be
incurred by the claimant to implement the alleged mandate, including
direct and indirect costs.

(C) Declarations describing new activities performed to implement
specified provisions of the new statute or executive order alleged to
impose a reimbursable state-mandated program. Specific references
shall be made to chapters, articles, sections, or page numbers alleged to
impose a reimbursable state-mandated program.

(3) (A) The written narrative shall be supported with copies of all of
the following:
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(i) The test claim statute that includes the bill number or executive
order, alleged to impose or impact a mandate.

(ii) Relevant portions of state constitutional provisions, federal
statutes, and executive orders that may impact the alleged mandate.

(iii) Administrative decisions and court decisions cited in the
narrative.

(B) State mandate determinations made by the Board of Control and
the Commission on State Mandates and published court decisions on
state mandate determinations made by the Commission on State
Mandates are exempt from this requirement.

(4) A test claim shall be signed at the end of the document, under
penalty of perjury by the claimant or its authorized representative, with
the declaration that the test claim is true and complete to the best of the
declarant’s personal knowledge or information or belief. The date of
signing, the declarant’s title, address, telephone number, facsimile
machine telephone number, and electronic mail address shall be
included.

(c) If a completed test claim is not received by the commission within
30 calendar days from the date that an incomplete test claim was returned
by the commission, the original test claim filing date may be disallowed,
and a new test claim may be accepted on the same statute or executive
order.

(d) In addition, the commission shall determine whether an incorrect
reduction claim is complete within 10 days after the date that the
incorrect reduction claim is filed. If the commission determines that an
incorrect reduction claim is not complete, the commission shall notify
the local agency and school district that filed the claim stating the
reasons that the claim is not complete. The local agency or school district
shall have 30 days to complete the claim. The commission shall serve
a copy of the complete incorrect reduction claim on the Controller. The
Controller shall have no more than 90 days after the date the claim is
delivered or mailed to file any rebuttal to an incorrect reduction claim.
The failure of the Controller to file a rebuttal to an incorrect reduction
claim shall not serve to delay the consideration of the claim by the
commission.

SEC. 13. Section 17554 of the Government Code is amended to
read:

17554. With the agreement of all parties to the claim, the
commission may waive the application of any procedural requirement
imposed by this chapter or pursuant to Section 17553. The authority
granted by this section includes the consolidation of claims and the
shortening of time periods.

SEC. 14. Section 17555 of the Government Code is repealed.
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SEC. 15. Section 17555 is added to the Government Code, to read:
17555. (a) No later than 30 days after hearing and deciding upon a

test claim pursuant to subdivision (a) of Section 17551, the commission
shall notify the appropriate Senate and Assembly policy and fiscal
committees, the Legislative Analyst, the Department of Finance, and the
Controller of that decision.

(b) For purposes of this section, the ‘‘appropriate policy committee’’
means the policy committee that has jurisdiction over the subject matter
of the statute, regulation, or executive order, and bills relating to that
subject matter would have been heard.

SEC. 16. Section 17557 of the Government Code is amended to
read:

17557. (a) If the commission determines there are costs mandated
by the state pursuant to Section 17551, it shall determine the amount to
be subvened to local agencies and school districts for reimbursement. In
so doing it shall adopt parameters and guidelines for reimbursement of
any claims relating to the statute or executive order. The successful test
claimants shall submit proposed parameters and guidelines within 30
days of adoption of a statement of decision on a test claim. At the request
of a successful test claimant, the commission may provide for one or
more extensions of this 30-day period at any time prior to its adoption
of the parameters and guidelines. If proposed parameters and guidelines
are not submitted within the 30-day period and the commission has not
granted an extension, then the commission shall notify the test claimant
that the amount of reimbursement the test claimant is entitled to for the
first 12 months of incurred costs will be reduced by 20 percent, unless
the test claimant can demonstrate to the commission why an extension
of the 30-day period is justified.

(b) In adopting parameters and guidelines, the commission may
adopt a reasonable reimbursement methodology.

(c) The parameters and guidelines adopted by the commission shall
specify the fiscal years for which local agencies and school districts shall
be reimbursed for costs incurred. However, the commission may not
specify in the parameters and guidelines any fiscal year for which
payment could be provided in the annual Budget Act.

(d) A local agency, school district, or the state may file a written
request with the commission to amend, modify, or supplement the
parameters or guidelines. The commission may, after public notice and
hearing, amend, modify, or supplement the parameters and guidelines.
A parameters and guidelines amendment submitted within 90 days of the
claiming deadline for initial claims, as specified in the claiming
instructions pursuant to Section 17561, shall apply to all years eligible
for reimbursement as defined in the original parameters and guidelines.
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A parameters and guidelines amendment filed more than 90 days after
the claiming deadline for initial claims, as specified in the claiming
instructions pursuant to Section 17561, and on or before January 15
following a fiscal year, shall establish reimbursement eligibility for that
fiscal year.

(e) A test claim shall be submitted on or before June 30 following a
fiscal year in order to establish eligibility for reimbursement for that
fiscal year. The claimant may thereafter amend the test claim at any time,
but before the test claim is set for a hearing, without affecting the original
filing date as long as the amendment substantially relates to the original
test claim.

(f) In adopting parameters and guidelines, the commission shall
consult with the Department of Finance, the affected state agency, the
Controller, the fiscal and policy committees of the Assembly and Senate,
the Legislative Analyst, and the claimants to consider a reasonable
reimbursement methodology that balances accuracy with simplicity.

SEC. 17. Section 17558 of the Government Code is amended to
read:

17558. (a) The commission shall submit the adopted parameters
and guidelines to the Controller. All claims relating to a statute or
executive order that are filed after the adoption or amendment of
parameters and guidelines pursuant to Section 17557 shall be transferred
to the Controller who shall pay and audit the claims from funds made
available for that purpose.

(b) Not later than 60 days after receiving the adopted parameters and
guidelines from the commission, the Controller shall issue claiming
instructions for each mandate that requires state reimbursement, to assist
local agencies and school districts in claiming costs to be reimbursed.
In preparing claiming instructions, the Controller shall request
assistance from the Department of Finance and may request the
assistance of other state agencies. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines
adopted by the commission.

(c) The Controller shall, within 60 days after receiving revised
adopted parameters and guidelines from the commission or other
information necessitating a revision of the claiming instructions, prepare
and issue revised claiming instructions for mandates that require state
reimbursement that have been established by commission action
pursuant to Section 17557 or after any decision or order of the
commission pursuant to Section 17551. In preparing revised claiming
instructions, the Controller may request the assistance of other state
agencies.

3367



Ch. 890 — 10 —

93

SEC. 18. Section 17558.5 of the Government Code is amended to
read:

17558.5. (a) A reimbursement claim for actual costs filed by a local
agency or school district pursuant to this chapter is subject to the
initiation of an audit by the Controller no later than three years after the
date that the actual reimbursement claim is filed or last amended,
whichever is later. However, if no funds are appropriated or no payment
is made to a claimant for the program for the fiscal year for which the
claim is filed, the time for the Controller to initiate an audit shall
commence to run from the date of initial payment of the claim. In any
case, an audit shall be completed not later than two years after the date
that the audit is commenced.

(b) The Controller may conduct a field review of any claim after the
claim has been submitted, prior to the reimbursement of the claim.

(c) The Controller shall notify the claimant in writing within 30 days
after issuance of a remittance advice of any adjustment to a claim for
reimbursement that results from an audit or review. The notification
shall specify the claim components adjusted, the amounts adjusted,
interest charges on claims adjusted to reduce the overall reimbursement
to the local agency or school district, and the reason for the adjustment.
Remittance advices and other notices of payment action shall not
constitute notice of adjustment from an audit or review.

(d) The interest rate charged by the Controller on reduced claims shall
be set at the Pooled Money Investment Account rate and shall be
imposed on the dollar amount of the overpaid claim from the time the
claim was paid until overpayment is satisfied.

(e) Nothing in this section shall be construed to limit the adjustment
of payments when inaccuracies are determined to be the result of the
intent to defraud, or when a delay in the completion of an audit is the
result of willful acts by the claimant or inability to reach agreement on
terms of final settlement.

SEC. 19. Section 17561 of the Government Code is amended to
read:

17561. (a) The state shall reimburse each local agency and school
district for all ‘‘costs mandated by the state,’’ as defined in Section
17514.

(b) (1) For the initial fiscal year during which these costs are
incurred, reimbursement funds shall be provided as follows:

(A) Any statute mandating these costs shall provide an appropriation
therefor.

(B) Any executive order mandating these costs shall be accompanied
by a bill appropriating the funds therefor, or alternatively, an
appropriation for these costs shall be included in the Budget Bill for the
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next succeeding fiscal year. The executive order shall cite that item of
appropriation in the Budget Bill or that appropriation in any other bill
which is intended to serve as the source from which the Controller may
pay the claims of local agencies and school districts.

(2) In subsequent fiscal years appropriations for these costs shall be
included in the annual Governor’s Budget and in the accompanying
Budget Bill. In addition, appropriations to reimburse local agencies and
school districts for continuing costs resulting from chaptered bills or
executive orders for which claims have been awarded pursuant to
subdivision (a) of Section 17551 shall be included in the annual
Governor’s Budget and in the accompanying Budget Bill subsequent to
the enactment of the local government claims bill pursuant to Section
17600 that includes the amounts awarded relating to these chaptered
bills or executive orders.

(c) The amount appropriated to reimburse local agencies and school
districts for costs mandated by the state shall be appropriated to the
Controller for disbursement.

(d) The Controller shall pay any eligible claim pursuant to this section
within 60 days after the filing deadline for claims for reimbursement or
15 days after the date the appropriation for the claim is effective,
whichever is later. The Controller shall disburse reimbursement funds
to local agencies or school districts if the costs of these mandates are not
payable to state agencies, or to state agencies that would otherwise
collect the costs of these mandates from local agencies or school districts
in the form of fees, premiums, or payments. When disbursing
reimbursement funds to local agencies or school districts, the Controller
shall disburse them as follows:

(1) For initial reimbursement claims, the Controller shall issue
claiming instructions to the relevant local agencies and school districts
pursuant to Section 17558. Issuance of the claiming instructions shall
constitute a notice of the right of the local agencies and school districts
to file reimbursement claims, based upon parameters and guidelines
adopted by the commission.

(A) When claiming instructions are issued by the Controller pursuant
to Section 17558 for each mandate determined pursuant to Section
17551 that requires state reimbursement, each local agency or school
district to which the mandate is applicable shall submit claims for initial
fiscal year costs to the Controller within 120 days of the issuance date
for the claiming instructions.

(B) When the commission is requested to review the claiming
instructions pursuant to Section 17571, each local agency or school
district to which the mandate is applicable shall submit a claim for
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reimbursement within 120 days after the commission reviews the
claiming instructions for reimbursement issued by the Controller.

(C) If the local agency or school district does not submit a claim for
reimbursement within the 120-day period, or submits a claim pursuant
to revised claiming instructions, it may submit its claim for
reimbursement as specified in Section 17560. The Controller shall pay
these claims from the funds appropriated therefor, provided that the
Controller (i) may audit the records of any local agency or school district
to verify the actual amount of the mandated costs, and (ii) may reduce
any claim that the Controller determines is excessive or unreasonable.

(2) In subsequent fiscal years each local agency or school district
shall submit its claims as specified in Section 17560. The Controller
shall pay these claims from funds appropriated therefor, provided that
the Controller (A) may audit the records of any local agency or school
district to verify the actual amount of the mandated costs, (B) may reduce
any claim that the Controller determines is excessive or unreasonable,
and (C) shall adjust the payment to correct for any underpayments or
overpayments which occurred in previous fiscal years.

(3) When paying a timely filed claim for initial reimbursement, the
Controller shall withhold 20 percent of the amount of the claim until the
claim is audited to verify the actual amount of the mandated costs. All
initial reimbursement claims for all fiscal years required to be filed on
their initial filing date for a state-mandated local program shall be
considered as one claim for the purpose of computing any late claim
penalty. Any claim for initial reimbursement filed after the filing
deadline shall be reduced by 10 percent of the amount that would have
been allowed had the claim been timely filed. The Controller may
withhold payment of any late claim for initial reimbursement until the
next deadline for funded claims unless sufficient funds are available to
pay the claim after all timely filed claims have been paid. In no case may
a reimbursement claim be paid if submitted more than one year after the
filing deadline specified in the Controller’s claiming instructions on
funded mandates contained in a claims bill.

SEC. 20. Section 17561.5 of the Government Code is amended to
read:

17561.5. The payment of an initial reimbursement claim by the
Controller shall include accrued interest at the Pooled Money
Investment Account rate, if the payment is being made more than 365
days after adoption of the statewide cost estimate for an initial claim or,
in the case of payment of a subsequent claim relating to that same statute
or executive order, if payment is being made more than 60 days after the
filing deadline for, or the actual date of receipt of, the subsequent claim,
whichever is later. In those instances, interest shall begin to accrue as of
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the 366th day after adoption of the statewide cost estimate for an initial
claim and as of the 61st day after the filing deadline for, or actual date
of receipt of, the subsequent claim, whichever is later.

SEC. 21. Section 17561.6 of the Government Code is amended to
read:

17561.6. A budget act item or appropriation pursuant to this part for
reimbursement of claims shall include an amount necessary to reimburse
any interest due pursuant to Section 17561.5.

SEC. 22. Section 17562 of the Government Code is amended to
read:

17562. (a) The Legislature hereby finds and declares that the
increasing revenue constraints on state and local government and the
increasing costs of financing state-mandated local programs make
evaluation of state-mandated local programs imperative. Accordingly,
it is the intent of the Legislature to increase information regarding state
mandates and establish a method for regularly reviewing the costs and
benefits of state-mandated local programs.

(b) The Controller shall submit a report to the Joint Legislative
Budget Committee and fiscal committees by January 1 of each year. This
report shall summarize, by state mandate, the total amount of claims paid
per fiscal year and the amount, if any, of mandate deficiencies or
surpluses. This report shall be made available in an electronic
spreadsheet format. The report shall compare the annual cost of each
mandate to the statewide cost estimate adopted by the commission.

(c) After the commission submits its second semiannual report to the
Legislature pursuant to Section 17600, the Legislative Analyst shall
submit a report to the Joint Legislative Budget Committee and
legislative fiscal committees on the mandates included in the
commission’s reports. The report shall make recommendations as to
whether the mandate should be repealed, funded, suspended, or
modified.

(d) In its annual analysis of the Budget Bill and based on information
provided pursuant to subdivision (b), the Legislative Analyst shall
identify mandates that significantly exceed the statewide cost estimate
adopted by the commission. The Legislative Analyst shall make
recommendations on whether the mandate should be repealed, funded,
suspended, or modified.

(e) (1) A statewide association of local agencies or school districts
or a Member of the Legislature may submit a proposal to the Legislature
recommending the elimination or modification of a state-mandated local
program. To make such a proposal, the association or member shall
submit a letter to the Chairs of the Assembly Committee on Education
or the Assembly Committee on Local Government, as the case may be,
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and the Senate Committee on Education or the Senate Committee on
Local Government, as the case may be, specifying the mandate and the
concerns and recommendations regarding the mandate. The association
or member shall include in the proposal all information relevant to the
conclusions. If the chairs of the committees desire additional analysis of
the submitted proposal, the chairs may refer the proposal to the
Legislative Analyst for review and comment. The chairs of the
committees may refer up to a total of 10 of these proposals to the
Legislative Analyst for review in any year. Referrals shall be submitted
to the Legislative Analyst by December 1 of each year.

(2) The Legislative Analyst shall review and report to the Legislature
with regard to each proposal that is referred to the office pursuant to
paragraph (1). The Legislative Analyst shall recommend that the
Legislature adopt, reject, or modify the proposal. The report and
recommendations shall be submitted annually to the Legislature by
March 1 of the year subsequent to the year in which referrals are
submitted to the Legislative Analyst.

(3) The Department of Finance shall review all statutes enacted each
year that contain provisions making inoperative Section 17561 or
Section 17565 that have resulted in costs or revenue losses mandated by
the state that were not identified when the statute was enacted. The
review shall identify the costs or revenue losses involved in complying
with the statutes. The Department of Finance shall also review all
statutes enacted each year that may result in cost savings authorized by
the state. The Department of Finance shall submit an annual report of the
review required by this subdivision, together with the recommendations
as it may deem appropriate, by December 1 of each year.

(f) It is the intent of the Legislature that the Assembly Committee on
Local Government and the Senate Committee on Local Government
hold a joint hearing each year regarding the following:

(1) The reports and recommendations submitted pursuant to
subdivision (e).

(2) The reports submitted pursuant to Sections 17570, 17600, and
17601.

(3) Legislation to continue, eliminate, or modify any provision of law
reviewed pursuant to this subdivision. The legislation may be by subject
area or by year or years of enactment.

SEC. 23. Section 17564 of the Government Code is amended to
read:

17564. (a) No claim shall be made pursuant to Sections 17551 and
17561, nor shall any payment be made on claims submitted pursuant to
Sections 17551 and 17561, unless these claims exceed one thousand
dollars ($1,000), provided that a county superintendent of schools or
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county may submit a combined claim on behalf of school districts, direct
service districts, or special districts within their county if the combined
claim exceeds one thousand dollars ($1,000) even if the individual
school district’s, direct service district’s, or special district’s claims do
not each exceed one thousand dollars ($1,000). The county
superintendent of schools or the county shall determine if the submission
of the combined claim is economically feasible and shall be responsible
for disbursing the funds to each school, direct service, or special district.
These combined claims may be filed only when the county
superintendent of schools or the county is the fiscal agent for the
districts. All subsequent claims based upon the same mandate shall only
be filed in the combined form unless a school district, direct service
district, or special district provides to the county superintendent of
schools or county and to the Controller, at least 180 days prior to the
deadline for filing the claim, a written notice of its intent to file a separate
claim.

(b) Claims for direct and indirect costs filed pursuant to Section
17561 shall be filed in the manner prescribed in the parameters and
guidelines and claiming instructions.

SEC. 24. Section 17579 of the Government Code is amended to
read:

17579. Any bill introduced or amended for which the Legislative
Counsel has determined the bill will mandate a new program or higher
level of service pursuant to Section 6 of Article XIII B of the California
Constitution shall contain a section specifying that reimbursement shall
be made pursuant to this chapter or that the mandate is being disclaimed
and the reason therefor.

SEC. 25. Section 17610 of the Government Code is repealed.
SEC. 26. Section 17612 of the Government Code is amended to

read:
17612. (a) Immediately upon receipt of the report submitted by the

commission pursuant to Section 17600, a local government claims bill
shall be introduced in the Legislature. The local government claims bill,
at the time of its introduction, shall provide for an appropriation
sufficient to pay the estimated costs of these mandates.

(b) The Legislature may amend, modify, or supplement the
parameters and guidelines for mandates contained in the local
government claims bill. If the Legislature amends, modifies, or
supplements the parameters and guidelines, it shall make a declaration
in the local government claims bill specifying the basis for the
amendment, modification, or supplement.

(c) If the Legislature deletes from a local government claims bill
funding for a mandate, the local agency or school district may file in the
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Superior Court of the County of Sacramento an action in declaratory
relief to declare the mandate unenforceable and enjoin its enforcement.

SEC. 27. Section 17614 of the Government Code is repealed.
SEC. 28. Section 17615.1 of the Government Code is amended to

read:
17615.1. The commission shall establish a procedure for reviewing,

upon request, mandated cost programs for which appropriations have
been made by the Legislature for the 1982–83, 1983–84, and 1984–85
fiscal years, or any three consecutive fiscal years thereafter. At the
request of the Department of Finance, the Controller, or any local agency
or school district receiving reimbursement for the mandated program,
the commission shall review the mandated cost program to determine
whether the program should be included in the State Mandates
Apportionment System. If the commission determines that the State
Mandates Apportionment System would accurately reflect the costs of
the state-mandated program, the commission shall direct the Controller
to include the program in the State Mandates Apportionment System.

SEC. 29. Section 17615.4 of the Government Code is amended to
read:

17615.4. (a) When a new mandate imposes costs that are funded
either by legislation or in local government claims bills, local agencies
and school districts may file reimbursement claims as required by
Section 17561, for a minimum of three years after the initial funding of
the new mandate.

(b) After actual cost claims are submitted for three fiscal years against
such a new mandate, the commission shall determine, upon request of
the Controller or a local entity or school district receiving
reimbursement for the program, whether the amount of the base year
entitlement adjusted by changes in the deflator and workload accurately
reflects the costs incurred by the local agency or school district. If the
commission determines that the base year entitlement, as adjusted, does
accurately reflect the costs of the program, the commission shall direct
the Controller to include the program in the State Mandates
Apportionment System.

(c) The Controller shall make recommendations to the commission
and the commission shall consider the Controller’s recommendations
for each new mandate submitted for inclusion in the State Mandates
Apportionment System. All claims included in the State Mandates
Apportionment System pursuant to this section are also subject to the
audit provisions of Section 17616.

SEC. 30. Section 17616 of the Government Code is amended to
read:
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17616. The Controller shall have the authority to do either or both
of the following:

(a) Audit the fiscal years comprising the base year entitlement no later
than three years after the year in which the base year entitlement is
established. The results of such audits shall be used to adjust the base
year entitlements and any subsequent apportionments based on that
entitlement, in addition to adjusting actual cost payments made for the
base years audited.

(b) Verify that any local agency or school district receiving funds
pursuant to this article is providing the reimbursed activities.

SEC. 31. Section 17630 of the Government Code is amended to
read:

17630. Except for Article 5, the provisions of this part shall be
applicable to claims for state reimbursement of costs mandated by the
state on and after January 1, 1985. All claims for state reimbursement
filed under Article 1 (commencing with Section 2201), Article 2
(commencing with Section 2227), and Article 3 (commencing with
Section 2240) of Chapter 3 of Part 4 of Division 1 of the Revenue and
Taxation Code that have not been included in a local government claims
bill pursuant to Section 2255 of the Revenue and Taxation Code enacted
before January 1, 1985, shall be transferred to and considered by the
commission pursuant to the provisions of this part.

O
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Senate Bill No. 856

CHAPTER 719

An act to amend Sections 159.5, 160, 23399, and 23954.5 of, and to add
Sections 154.2 and 210 to, the Business and Professions Code, to amend
Section 337.5 of, and to add Section 348.5 to, the Code of Civil Procedure,
to amend Section 94949 of, and to add and repeal Section 94874.3 of, the
Education Code, to amend Sections 927, 927.2, 927.3, 927.5, 927.6, 927.7,
927.9, 7076, 7097.1, 7114.2, 7591, 7592, 11544, 16429.1, 17556, and 17557
of, to add Sections 927.13, 7072.3, 11546.4, 17570, and 17570.1 to, to repeal
Sections 926.16 and 926.19 of, and to repeal Chapter 2 (commencing with
Section 13996) of Part 4.7 of Division 3 of Title 2 of, the Government Code,
to amend Section 50199.9 of the Health and Safety Code, to amend Sections
62.9, 1771.3, 1771.5, 1771.7, 1771.75, 1771.8, and 1777.5 of the Labor
Code, to add Section 11105.8 to the Penal Code, to amend Section 5164 of
the Public Resources Code, to amend Sections 11006 and 19558 of the
Revenue and Taxation Code, to amend Sections 1088, 1112.5, 1113.1, 1275,
13021, and 13050 of, and to add Article 9 (commencing with Section 1900)
to Chapter 7 of Part 1 of Division 1 of, the Unemployment Insurance Code,
to amend Section 1673.2 of the Vehicle Code, and to amend and supplement
the Budget Act of 2009 (Chapter 1 of the 2009–10 Third Extraordinary
Session) by amending Item 0820-001-3086 of Section 2.00 of that act,
relating to state government, making an appropriation therefor, and declaring
the urgency thereof, to take effect immediately.

[Approved by Governor October 19, 2010. Filed with
Secretary of State October 19, 2010.]

legislative counsel’s digest

SB 856, Committee on Budget and Fiscal Review. State government.
(1)  Existing law provides for the regulation of various professions and

vocations by regulatory boards within the Department of Consumer Affairs.
Existing law creates in the department a Division of Investigation and
authorizes the Director of Consumer Affairs to employ investigators,
inspectors, and deputies as are necessary to investigate and prosecute all
violations of any law, the enforcement of which is charged to the department
or to any board in the department. Inspectors used by the boards are not
required to be employees of the Division of Investigation, but may be
employees of, or under contract to, the boards. Investigators of the Division
of Investigation and of the Medical Board of California and the Dental
Board of California have the authority of peace officers and are in the
division and appointed by the director.

This bill would authorize specified healing arts boards to employ
individuals to serve as experts and would authorize those boards and the
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Division of Investigation to employ individuals who are not peace officers
to provide investigative services. The bill would also provide that
investigators of the Medical Board of California and the Dental Board of
California who have the authority of peace officers are not required to be
in the division.

(2)  According to the strategic plan of the Department of Consumer
Affairs, the BreEZe system is an integrated, enterprisewide enforcement
and licensing system. Under existing law, the office of the State Chief
Information Officer is responsible for, among other things, the approval
and oversight of specified information technology projects.

This bill would authorize the department to enter into a contract with a
vendor for the BreEZe system no sooner than 30 days after written
notification to certain committees of the Legislature. The bill would require
the amount of contract funds for the system to be consistent with costs
approved by the office of the State Chief Information Officer, based on
information provided by the department in a specified manner. The bill
would provide that this cost provision is applicable to all Budget Act items
for the department with an appropriation for the BreEZe system. If the
department enters into a contract for the system, the bill would also require
the department, by December 1, 2014, to submit to the Legislature and
specified committees a report analyzing the workload of certain licensing
personnel employed by boards participating in the BreEZe system.

(3)  The Alcoholic Beverage Control Act authorizes the issuance of an
event permit that allows specified licenses to sell beer, wine, and distilled
spirits and requires an annual fee of $100 for an event permit and a fee of
not more than $10 for each event authorization.

This bill would increase the fee for each event authorization to not more
than $25.

(4)  Under existing law, the Alcoholic Beverage Control Act establishes
various types of licenses and various annual fees for different categories of
licensees. Existing law establishing a fee for an original on-sale general
license or an original off-sale general license as $12,000.

This bill would increase that fee to $13,800 and would permit adjustment
of the fee, as specified.

(5)  Existing law provides that the period for commencement of action
upon any bonds or coupons issued by the State of California is 10 years.

This bill would delete that provision and instead provide that the period
for commencement of an action upon any bonds or coupons issued by the
State of California shall have no limitation.

(6)  Existing law establishes the California Private Postsecondary
Education Act of 2009, which, among other things, provides for student
protections and regulatory oversight of private postsecondary schools in the
state. Existing law establishes the Bureau for Private Postsecondary
Education to regulate private postsecondary institutions through the powers
granted, and the duties imposed, by the act.

This bill would prohibit the bureau, for the period July 1, 2010, to July
1, 2011, inclusive, from enforcing the act against institutions that offer flight
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instruction or institutions that offer Federal Aviation Administration certified
educational programs in aircraft maintenance. The bill would also require
those institutions to notify the bureau if they operate during that period.

(7)  Existing law also requires the Bureau for Private Postsecondary
Education (bureau) to contract with the Bureau of State Audits to conduct
a performance audit to evaluate the effectiveness and efficiency of the
bureau’s operation, on or before August 1, 2013, consistent with the
requirements of the act. The act requires the Bureau of State Audits to report
the results of the performance audit to the Legislature and the Governor.

This bill would additionally require the performance audit to include an
evaluation of whether the bureau’s staffing level and expertise are sufficient
to fulfill their statutory responsibilities.

(8)  The California Prompt Payment Act provides that a state agency that
fails to make a payment for goods and services to certain entities pursuant
to a contract is subject to an interest penalty fee, according to specified
criteria. Existing law provides that in order to avoid late payment penalties,
state agencies shall pay promptly submitted, undisputed invoices within 45
days, and specifies procedures and exclusions relating to that requirement.
Existing law provides that penalties for late payments to certain small and
nonprofit businesses accrue at 0.25% of the amount due, per calendar day.

Existing law provides that, subject to specified exceptions, a state agency
that fails to pay a person an undisputed payment or refund due to that person
within 31 days after the agency provides notice to that person that the
payment is due is liable for interest on the undisputed amount.

This bill would revise and recast these provisions by requiring state
agencies to pay refunds or other undisputed payments due to individuals
within 45 days after receipt of a notice of refund or undisputed payment
due, and would specify procedures and exclusions related to that requirement.
The bill would also provide that penalties for late payments to certain small
and nonprofit businesses accrue at a rate of 10% above the United States
Prime Rate on June 30 of the prior fiscal year.

This bill would also delete obsolete provisions, cross-references, and
references to the Year 2000 Problem.

(9)  Existing law prescribes the duties and responsibilities of the
Department of Housing and Community Development in connection with
the establishment of various economic development areas, including
enterprise zones, manufacturing enhancement areas, targeted tax areas, and
local agency military base recovery areas. Existing law authorizes the
department to assess each of these economic development areas a fee of not
more than $10 for each application it accepts for the issuance of a specified
tax certificate issued by a local government.

This bill would revise these provisions to require the department to collect
a fee of $15 for each application it accepts for the issuance of the specified
tax certificate. The bill would require the fees to be deposited in the
Enterprise Zone Fund, which the bill would create. These funds would be
available to the department, upon appropriation by the Legislature, for the
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costs of administering the programs relating to each economic development
area.

(10)  Existing law appropriated $15,000,000 to the Trade and Commerce
Agency for a loan for allocation over 3 years in 3 equal amounts to that
nonprofit organization currently named the San Diego National Sports
Training Foundation for purposes of developing and constructing a California
Olympic Training Center. Existing law provides that these loan allocations
be repaid in full no later than 20 years from the date of receipt, as specified.
Existing law creates the California Olympic Training Account in the General
Fund for the receipt of moneys from fees paid for commemorative olympic
license plates, which are to be used for repayment of the loan described
above.

This bill would cancel any of the outstanding balance and any accrued
interest on the loan for the California Olympic Training Center described
above. The bill would require the Controller to annually transfer the moneys
from fees paid for commemorative olympic license plates to the General
Fund.

(11)  Existing law creates the Technology Services Revolving Fund,
administered by the State Chief Information Officer, for the purpose of
receiving revenue from the sale of technology or technology services, and
for payment, upon appropriation by the Legislature, of specified costs. The
Governor’s Reorganization Plan No. 1 of 2009 renamed and transferred the
Department of Technology Services in the State and Consumer Services
Agency to the Office of the Department of Technology Services within the
office of the State Chief Information Officer, and renamed the Department
of Technology Services Revolving Fund the Technology Services Revolving
Fund, and made conforming changes. The plan also transferred duties
relating to the state’s procurement of information technology from the
Department of Finance, the Department of General Services, and the
Department of Information Technology to the office of the State Chief
Information Officer.

This bill would make certain statutory codification changes made
necessary by the Governor’s Reorganization Plan No. 1 of 2009 in
connection with the Technology Services Revolving Fund. This bill would
also authorize the fund to receive revenues for other services rendered by
the office of the State Chief Information Officer and to pay for other
specified costs. The bill would authorize the office of the State Chief
Information Officer to collect payments from public agencies for services
requested from, rather than contracted for, the office of the State Chief
Information Officer, as specified. The bill would also revise the conditions
used to determine whether a balance remains in the Technology Services
Revolving Fund at the end of a fiscal year to limit the amount that is used
to determine a reduction in billing rates. The bill would provide that these
provisions apply to all revenue earned on or after July 1, 2010.

(12)  Existing law imposes a duty on the office of the State Chief
Information Officer to be responsible for the approval and oversight of
information technology projects, including, but not limited to, consulting
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with agencies during initial project planning to ensure that identified needs
and benefits are consistent with statewide strategies, policies, and procedures.

This bill would, notwithstanding any other law, require the office to
review, approve, and oversee any service contract proposed to be entered
into by an agency that contains an information technology component, as
specified.

(13)  Existing law establishes the Manufacturing Technology Program
within the Business, Transportation and Housing Agency, requires the
agency to adopt regulations to implement the program, and requires the
program to award grants, as specified, and to provide technical assistance
to California nonprofit organizations and public agencies for the performance
of specified functions relating to the improvement of the competitiveness
and viability of specified manufacturing industries.

This bill would repeal these laws thereby eliminating the Manufacturing
Technology Program.

(14)  Existing law establishes the Local Agency Investment Fund, in trust
in the custody of the Treasurer, to which specified local governmental
individuals and entities, with the required consent, may remit money in its
treasury that is not required for immediate needs for the purpose of
investment. Existing law requires, immediately at the conclusion of each
calendar quarter, that all interest earned and other increment derived from
investments be distributed by the Controller to the contributing governmental
units or trustees or fiscal agents, nonprofit corporations, and
quasi-governmental agencies in amounts directly proportionate to the
respective amounts deposited in the fund and the length of time the amounts
remained therein. Existing law requires, however, that an amount equal to
the reasonable costs incurred in carrying out duties related to the
administration of the fund, not to exceed 1⁄2  of 1% of the earnings of the
fund, be deducted from the earnings prior to distribution, and that this amount
be credited as reimbursements to the state agencies having incurred costs
in carrying out duties related to the administration of the fund.

This bill would increase the amount authorized to be deducted from
earnings prior to distribution to be an amount equal to the reasonable costs
incurred in carrying out these provisions, not to exceed a maximum of 5%
of the earnings of the fund and not to exceed the amount appropriated in
the annual Budget Act for this function.

(15)  Under the California Constitution, whenever the Legislature or a
state agency mandates a new program or higher level of service on any local
government, including school districts, the state is required to provide a
subvention of funds to reimburse the local government, with specified
exceptions. Existing law establishes a test claim procedure for local
governmental agencies to file claims for reimbursement of these costs with
the Commission on State Mandates.

This bill would authorize specified entities to request that the commission
adopt a new test claim decision to supersede a previously adopted test claim.
This bill would authorize the commission to adopt a new test claim decision
only upon a showing that the state’s liability for the previously adopted test

95

Ch. 719— 5 —

3380



claim decision has been modified based upon a subsequent change in law,
as defined.

This bill would require that the commission adopt procedures for receiving
these requests and for providing notice and a hearing on those requests, as
prescribed, including a requirement that the submitted request be signed
under penalty of perjury. Because this bill would expand the scope of an
existing crime, this bill would impose a state-mandated local program.

(16)  Existing law prohibits the commission from determining that certain
costs in a test claim are mandated by the state if the costs meet specified
conditions, including, among others, where the challenged costs result from
a statute or executive order that imposes requirements mandated by federal
law or regulation. Existing law provides that this prohibition applies
regardless of whether the federal mandate was enacted before or after the
statute or executive order.

This bill would provide that the exceptions for the other specified
conditions likewise remain applicable regardless of whether the conditions
occurred before or after the enactment of the statute or the adoption of the
executive order that is the subject of the test claim.

(17)  Existing law requires that the commission adopt parameters and
guidelines for the reimbursement of approved test claims. Existing law
authorizes a local agency, school district, or the state to file a written request
with the commission to amend, modify, or supplement the parameters and
guidelines, as specified.

This bill would authorize these entities to file a written request with the
commission to amend the parameters and guidelines, and prescribe the types
of changes for which the request may be filed, including, among others,
deleting a reimbursable activity that has been repealed by statute or executive
order.

(18)  Existing law requires the California Tax Credit Allocation Committee
to allocate specified tax credits for purposes of low-income housing projects.
Existing law requires the committee to establish and charge fees it determines
are reasonably sufficient to cover the costs in carrying out the responsibilities
related to the low-income housing credit program and to deposit these fees
in the Tax Credit Allocation Fee Account and the Occupancy Compliance
Monitoring Account for specified purposes.

Existing law also authorizes the Governor, in certain circumstances, to
direct the Controller to make transfers of money from any special funds and
other accounts to the General Cash Revolving Fund.

This bill would authorize the Controller to use the fees deposited in the
Tax Credit Allocation Fee Account and the Occupancy Compliance
Monitoring Account for daily cash flow loans to the General Fund or the
General Cash Revolving Fund in accordance with specified provisions of
existing law.

(19)  Existing law establishes a workers’ compensation system,
administered by the Administrative Director of the Division of Workers’
Compensation, to compensate an injured employee for injuries sustained
in the course of his or her employment. Existing law requires that the
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Director of Industrial Relations levy and collect assessments from employers
in an amount determined by the director to be sufficient to fund specified
workers’ compensation programs implemented in the state. In that
connection, existing law requires the director to include in the total
assessment amount the Department of Industrial Relations’ costs for
administering the assessment, including the collections process and the cost
of reimbursing the Franchise Tax Board for its cost of collection activities.

This bill would also require the director to include in the total assessment
amount the department’s costs for administering the assessment, including
the collections process and the cost of reimbursing another agency or
department other than the Franchise Tax Board.

(20)  Existing law authorizes the Director of Industrial Relations, with
the approval of the Director of Finance, to determine and assess a fee on
any awarding body using funds derived from any bond issued by the state
to fund public works projects, and requires the fees collected to be deposited
in the State Public Works Enforcement Fund, a continuously appropriated
fund.

This bill would require the fee to be payable by the board, commission,
department, agency, or official responsible for the allocation of bond
proceeds from the bond funds awarded to each project, at the time the funds
are released to the project or any other time agreed upon by the department
and the allocating entity.

(21)  Existing law requires an awarding body that chooses to use funds
from the Kindergarten-University Public Education Facilities Bond Act of
2002 or the Kindergarten-University Public Education Facilities Bond Act
of 2004 for a public works project to pay a fee to the Department of Industrial
Relations sufficient to support the department’s costs in ensuring compliance
with and enforcing prevailing wage requirements on the project and labor
compliance, and requires the fees collected to be deposited in the State
Public Works Enforcement Fund. Existing law requires the department to
notify the State Allocation Board of awarding bodies that have paid the fee.

This bill would instead require the State Allocation Board to notify the
department of awarding bodies that are awarded funds subject to the fee.
This bill would also require the State Allocation Board to pay the fee to the
department at the time bond funds are released to the awarding body.

(22)  Existing law authorizes the awarding body for a public works project
to not require the payment of the general prevailing rate of per diem wages
on public works projects of specified sizes and types of work if the awarding
body elects to meet certain requirements with regard to any public works
project under its authority, including payment of a fee to the Department
of Industrial Relations for the enforcement of prevailing wage obligations,
in lieu of authorizing the awarding body to initiate and enforce a labor
compliance program, for contracts awarded after the effective date of
regulations and fees adopted by the department, as specified.

This bill would make technical, conforming changes to those provisions.
(23)  Existing law requires that every apprentice employed upon public

works, as defined, be paid the prevailing rate of per diem wages for
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apprentices in the trade to which he or she is registered, and requires that
the apprentice be employed only at the work of the craft or trade to which
he or she is registered. Existing law requires a contractor to whom a contract
is awarded, who, in performing any of the work under the contract, employs
journeymen or apprentices in any apprenticeable craft or trade, to contribute
to the California Apprenticeship Council the same amount that the Director
of Industrial Relations determines is the prevailing amount of apprenticeship
training contributions in the area of the public works site. Existing law
requires that all training contributions received pursuant to those provisions
be deposited in the Apprenticeship Training Contribution Fund, and
continuously appropriates that fund for purposes related to apprenticeship
training and to pay the expenses of the Division of Apprenticeship Standards.

This bill would eliminate this continuous appropriation and instead specify
that, upon appropriation by the Legislature, all moneys in the fund be used
for apprenticeship training and to pay the expenses of the Division of
Apprenticeship Standards.

(24)  Existing law requires the Department of Justice to maintain a master
record of information pertaining to the identification and criminal history
of persons, as specified. Existing law authorizes the department to provide
that information to various entities for law enforcement and other purposes,
as specified, including providing that information through the California
Law Enforcement Telecommunications System.

This bill would authorize nonprofit organizations that are funded by
certain federal grants or contracts for identifying, targeting, or removing
criminal and terrorist conspiracies and activities to access local, state, or
federal criminal justice system information that is available to law
enforcement agencies, including access to the California Law Enforcement
Telecommunications System, provided that the nonprofit organization meet
state and federal requirements for access to that information or system.

(25)  Existing law prohibits a county, city, city and county, or special
district from hiring a person for employment or a volunteer to perform
services, at a county, city, city and county, or special district operated park,
playground, recreational center, or beach used for recreational purposes, in
a position having supervisory or disciplinary authority over a minor, if that
person has been convicted of specified offenses. Existing law requires a
county, city, city and county, or special district to require each of those
prospective employees and volunteers to complete an application that
inquires as to whether that person has been convicted of one of those
offenses, and imposes a screening requirement on the county, city, city and
county, or special district with respect to those prospective employees and
volunteers.

This bill would authorize a county, city, city and county, or special district
to charge those prospective employees and volunteers a fee to cover all of
the county, city, city and county, or special district’s costs attributable to
those requirements.

(26)  The Vehicle License Fee (VLF) Law establishes, in lieu of any ad
valorem property tax upon vehicles, an annual license fee for any vehicle
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subject to registration in this state in the amount of 2% of the market value
of that vehicle, as specified. Existing law requires the Controller, in
consultation with the Department of Motor Vehicles and the Department
of Finance, to calculate certain allocation amounts with respect to the vehicle
license fees paid by commercial vehicle operators, and to transfer moneys
in those amounts from the General Fund.

This bill would eliminate the requirement that the Controller transfer one
of the allocation amounts from the General Fund, as provided.

(27)  Existing law prohibits the Franchise Tax Board and specified
individuals who have access to certain documents filed with the board from
disclosing information set forth in the documents, except as provided.
Existing law authorizes the board to provide the Public Employees’
Retirement System with identification and location information from income
tax returns or other records solely for the purposes of disbursing unclaimed
benefits and distributing member statements on an annual basis. Under
existing law, unauthorized disclosure is a misdemeanor. Existing federal
law establishes the Early Retiree Reinsurance Program, which provides
federal reimbursement to participating employment-based group health
benefits plans, as provided.

This bill would, until June 30, 2016, authorize the board to provide the
Public Employees’ Retirement System with identification and location
information from income tax returns or other records for the purpose of
filing required data pursuant to the federal Early Retiree Reinsurance
Program and related regulations and departmental directives. By expanding
the definition of a crime, the bill would impose a state-mandated local
program.

(28)  Existing law requires each employer to file with the Director of the
Employment Development Department, within a specified time period for
the payment of employer contributions, a report of contributions and a report
of wages paid to his or her workers in the form and containing any
information as the director prescribes. Existing law also requires every
employer who pays wages to an employee for services performed in this
state to withhold from those wages, except as provided, specified income
taxes, to file specified reports with the director, and to pay the withheld
taxes.

This bill would, instead, require each employer, beginning with the first
calendar quarter of 2011, to file with the director a quarterly return, including
certain information regarding the total amount of wages, employer
contributions, worker contributions required to be withheld by the employer,
taxes withheld, and any other information prescribed by the director, as
specified.

Existing law also requires each employer, in addition to the
aforementioned reports, to file with the director an annual reconciliation
return showing specified information pertaining to amounts required to be
withheld for employer contributions, as determined by wages and other
specified criteria, and taxes withheld as prescribed.
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This bill also would eliminate the requirement that an employer file an
annual reconciliation form with the director beginning in the 2012 calendar
year, and would make related changes.

(29)  Existing law provides for unemployment compensation benefits for
eligible individuals in the state who are unemployed through no fault of
their own. Existing law, for new claims filed on or after a specified date,
but no later than April 3, 2011, for which a valid claim or benefit year cannot
be established under the currently defined base periods, establish alternative
base periods, as provided. Existing law also requires a claimant to submit
specified information regarding wages to the Employment Development
Department via an affidavit, under specified conditions, and requires the
department to implement the technical changes necessary to establish claims
under the alternative base period, as specified, as soon as possible, but no
later than April 3, 2011.

This bill would extend to September 3, 2011, the time period within which
the department is required to implement those changes related to the
establishment of unemployment compensation benefit claims under the
alternative base period program.

Existing law requires the department, until April 3, 2013, to report to the
Joint Legislative Budget Committee, no less than quarterly, on the progress
and effectiveness of implementation of the alternative base period program,
as specified.

This bill would extend to September 3, 2013, the period during which
those reports are required to be provided to the Joint Legislative Budget
Committee.

This bill would authorize the Department of Industrial Relations to enter
into an agreement that transfers all or part of the responsibility from the
Department of Industrial Relations, or any office or division within the
department, to the Employment Development Department for the collection
of items including, but not limited to, delinquent fees, wages, penalties,
judgments, assessments, costs, citations, debts, and any interest thereon,
arising out of the enforcement of any law within the jurisdiction of the
department, in accordance with specified requirements.

(30)  Existing law creates in the State Treasury the Indian Gaming Special
Distribution Fund for the receipt and deposit of moneys received by the
state from certain Indian tribes pursuant to the terms of gaming compacts
entered into with the state. Existing law authorizes moneys in that fund to
be used for specified purposes, including for grants for the support of state
and local government agencies impacted by tribal government gaming.

Existing law, until January 1, 2021, creates a County Tribal Casino
Account in the treasury of each county that contains a tribal casino. Existing
law requires the Controller to divide the County Tribal Casino Account for
each county that has gaming devices that are subject to an obligation to
make contributions to the Indian Gaming Special Distribution Fund into a
separate account, known as an Individual Tribal Casino Account, for each
tribe that operates a casino within the county. Each Individual Tribal Casino
Account is required to be funded in proportion to the amount that each
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individual tribe paid in the prior fiscal year to the Indian Gaming Special
Distribution Fund, and used for grants to local agencies impacted by tribal
casinos, as specified.

This bill would appropriate $30,000,000 from the Indian Gaming Special
Distribution Fund to restore funding deleted from the Budget Act of 2007
for the purpose of providing grants to local government agencies impacted
by tribal government gaming under the provisions described above.

(31)  The Budget Act of 2009 (Chapter 1 of the 2009–10 3rd Extraordinary
Session) and revisions to the Budget Act of 2009 (Chapter 1 of the 2009–10
4th Extraordinary Session) made appropriations for the support of state
government during the 2009–10 fiscal year.

This bill would make an additional appropriation of moneys from the
DNA Identification Fund to the Department of Justice for its support.

(32)  Existing law gives the Citizens Redistricting Commission the
responsibility for redrawing district boundaries for state Senate, Assembly,
and Board of Equalization districts after each national decennial census.
Existing law further directs the State Auditor to oversee the selection of
members of the commission, and directs the Secretary of State to assist the
commission in carrying out its redistricting responsibilities. Existing law
requires the Legislature to include in the Budget Act, in each year ending
in 9, an appropriation to meet the expenses of the commission, the State
Auditor, and the Secretary of State in implementing the redistricting process.
The appropriation is required to be a minimum of $3,000,000 and is required
to be available for a 3-year period. The Legislature is permitted to make
additional appropriations in any year in which it determines that the
commission requires additional funding. The Budget Act of 2009
appropriated $3,000,000 for allocation by the Director of Finance among
the Citizens Redistricting Commission, the Secretary of State, and the Bureau
of State Audits to meet the expenses of those entities in implementing the
redistricting process in connection with the 2010 national census.

This bill would provide that funds appropriated in the Budget Act of 2009
for expenses of the commission, the Secretary of State, and the Bureau of
State Audits in connection with implementing the redistricting process shall
be available until June 30, 2012, and would further provide that funds
allocated pursuant to the Budget Act of 2010 for those purposes shall be
available until June 30, 2013. The bill would prohibit those funds from
being allocated by the Director of Finance until the State Auditor has selected
the first 8 members of the commission and the Department of Finance has
submitted to the Joint Legislative Budget Committee a 30-days’ notice of
intent to allocate those funds. The bill would require, in order for the Bureau
of State Audits to receive an allocation of funds, that the bureau submit a
request with a detailed cost estimate to the Chairperson of the Joint
Legislative Budget Committee and the Director of Finance, and that the
chairperson of the joint committee provide a written notification to the
director that the requested allocation, or a lesser amount, is needed to carry
out expenses of the bureau as set forth in the detailed cost estimate.
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(33)  Existing law creates the California Infrastructure and Economic
Development Bank for the purpose of, among other things, providing
financial assistance for public development facilities located in California.
Existing law establishes the California Infrastructure Guarantee Trust Fund
within which there is a guarantee reserve account to fund secure
commitments under contracts to guarantee all or part of the bonds in the
bank. Existing law permits the Legislature to establish for the guarantee
reserve account a reserve account requirement. Existing law requires the
bank to take all reasonable steps to maintain the reserve account requirement,
and if the bank determines that the amount in the reserve account is below
the reserve account requirement, the executive director of the bank is to
certify to various parties in the Legislature the sum required to restore the
reserve fund to the requirement, and upon making the certification, request
an appropriation. Existing law provides that the obligation of the bank and
the state to pay any guarantee is a limited obligation of the bank payable
solely from amounts deposited in the guarantee trust fund that are made
available under the respective contracts of guarantee, and prohibits the
guarantee of loans or bonds from directly, indirectly, or contingently
obligating the state to levy or to pledge any form of taxation or to make any
appropriation for their payment. In 2003, the California Infrastructure and
Economic Development Bank and the Imperial Irrigation District entered
into a preliminary loan guarantee agreement.

This bill would require that funds in the California Infrastructure
Guarantee Trust Fund, as of January 1, 2010, held for the benefit of the
Imperial Irrigation District, be deposited in a guarantee reserve account in
the fund, which the bill would establish, and would provide that this amount
is the reserve account requirement, as specified, for the purpose of meeting
the obligations of the Imperial Irrigation District up to $150,000,000 in
connection with certain water agreements. The bill would require that the
California Infrastructure and Economic Development Bank guarantee certain
bonds relating to the Imperial Irrigation District projects, and that the reserve
account be paid for the benefit of bondholders in the event of a shortfall, as
specified. The bill would specify the characteristics of these bonds, and
would establish the limits of the liability of the Imperial Irrigation District,
the California Infrastructure and Economic Development Bank, and the
state in connection to them.

(34)  The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act for
a specified reason.

(35)  This bill would declare that it is to take effect immediately as an
urgency statute.

Appropriation: yes.
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The people of the State of California do enact as follows:

SECTION 1. Section 154.2 is added to the Business and Professions
Code, to read:

154.2. (a)  The healing arts boards within Division 2 (commencing with
Section 500) may employ individuals, other than peace officers, to perform
investigative services.

(b)  The healing arts boards within Division 2 (commencing with Section
500) may employ individuals to serve as experts.

SEC. 2. Section 159.5 of the Business and Professions Code is amended
to read:

159.5. There is in the department the Division of Investigation. The
division is in the charge of a person with the title of chief of the division.

Except as provided in Section 160, investigators who have the authority
of peace officers, as specified in subdivision (a) of Section 160 and in
subdivision (a) of Section 830.3 of the Penal Code, shall be in the division
and shall be appointed by the director.

SEC. 3. Section 160 of the Business and Professions Code is amended
to read:

160. (a)  The Chief and all investigators of the Division of Investigation
of the department and all investigators of the Medical Board of California
and the Dental Board of California have the authority of peace officers while
engaged in exercising the powers granted or performing the duties imposed
upon them or the division in investigating the laws administered by the
various boards comprising the department or commencing directly or
indirectly any criminal prosecution arising from any investigation conducted
under these laws. All persons herein referred to shall be deemed to be acting
within the scope of employment with respect to all acts and matters set forth
in this section.

(b)  The Division of Investigation of the department, the Medical Board
of California, and the Dental Board of California may employ individuals,
who are not peace officers, to provide investigative services.

SEC. 4. Section 210 is added to the Business and Professions Code, to
read:

210. (a)  (1)  The department may enter into a contract with a vendor
for the BreEZe system, the integrated, enterprisewide enforcement case
management and licensing system described in the department’s strategic
plan, no sooner than 30 days after notification in writing to the chairpersons
of the Appropriations Committees of each house of the Legislature and the
Chairperson of the Joint Legislative Budget Committee.

(2)  The amount of BreEZe system vendor contract funds, authorized
pursuant to this section, shall be consistent with the project costs approved
by the office of the State Chief Information Officer based on its review and
approval of the most recent BreEZe Special Project Report to be submitted
by the department prior to contract award at the conclusion of procurement
activities.
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(3)  Paragraph (2) shall apply to all Budget Act items for the department
that have an appropriation for the BreEZe system.

(b)  (1)  If the department enters into a contract with a vendor for the
BreEZe system pursuant to subdivision (a), the department shall, by
December 31, 2014, submit to the Legislature, the Senate Committee on
Business, Professions and Economic Development, the Assembly Committee
on Business, Professions and Consumer Protection, and the budget
committees of each house, a report analyzing the workload of licensing
personnel employed by boards within the department participating in the
BreEZe system.

(2)  A report to the Legislature pursuant to this subdivision shall be
submitted in compliance with Section 9795 of the Government Code.

(3)  This subdivision shall become inoperative on December 1, 2018,
pursuant to Section 10231.5 of the Government Code.

SEC. 5. Section 23399 of the Business and Professions Code is amended
to read:

23399. (a)  An on-sale general license authorizes the sale of beer, wine,
and distilled spirits for consumption on the premises where sold. Any
licensee under an on-sale general license, an on-sale beer and wine license,
a club license, or a veterans’ club license may apply to the department for
a caterer’s permit. A caterer’s permit under an on-sale general license shall
authorize the sale of beer, wine, and distilled spirits for consumption at
conventions, sporting events, trade exhibits, picnics, social gatherings, or
similar events held any place in the state approved by the department. A
caterer’s permit under an on-sale beer and wine license shall authorize the
sale of beer and wine for consumption at conventions, sporting events, trade
exhibits, picnics, social gatherings, or similar events held any place in the
state approved by the department. A caterer’s permit under a club license
or a veterans’ club license shall authorize sales at these events only upon
the licensed club premises.

(b)  Any licensee under an on-sale general license or an on-sale beer and
wine license may apply to the department for an event permit. An event
permit under an on-sale general license or an on-sale beer and wine license
shall authorize, at events held no more frequently than four days in any
single calendar year, the sale of beer, wine, and distilled spirits only under
an on-sale general license or beer and wine only under an on-sale beer and
wine license for consumption on property adjacent to the licensed premises
and owned or under the control of the licensee. This property shall be secured
and controlled by the licensee and not visible to the general public.

(c)  This section shall in no way limit the power of the department to issue
special licenses under the provisions of Section 24045 or to issue daily
on-sale general licenses under the provisions of Section 24045.1. Consent
for sales at each event shall be first obtained from the department in the
form of a catering or event authorization issued pursuant to rules prescribed
by it. Any event authorization shall be subject to approval by the appropriate
local law enforcement agency. The fee for each catering or event
authorization shall be issued at a fee not to exceed twenty-five dollars ($25)
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and this fee shall be deposited in the Alcohol Beverage Control Fund as
provided in Section 25761.

(d)  At all approved events, the licensee may exercise only those privileges
authorized by the licensee’s license and shall comply with all provisions of
the act pertaining to the conduct of on-sale premises and violation of those
provisions may be grounds for suspension or revocation of the licensee’s
license or permit, or both, as though the violation occurred on the licensed
premises.

(e)  The fee for a caterer’s permit for a licensee under an on-sale general
license, a caterer’s permit for a licensee under an on-sale beer and wine
license, or an event permit for a licensee under an on-sale general license
or an on-sale beer and wine license shall be one hundred four dollars ($104)
for permits issued during the 2002 calendar year, one hundred seven dollars
($107) for permits issued during the 2003 calendar year, one hundred ten
dollars ($110) for permits issued during the 2004 calendar year, and for
permits issued during the years thereafter, the annual fee shall be calculated
pursuant to subdivisions (b) and (c) of Section 23320, and the fee for a
caterer’s permit for a licensee under a club license or a veterans’ club license
shall be as specified in Section 23320, and the permit may be renewable
annually at the same time as the licensee’s license. A caterer’s or event
permit shall be transferable as a part of the license.

SEC. 6. Section 23954.5 of the Business and Professions Code is
amended to read:

23954.5. (a)  An applicant for an original on-sale general license shall,
at the time of filing the application for the license, accompany the application
with a fee as determined by the department pursuant to subdivision (b) of
this section. At the time of filing an application for a license, an applicant
for an original on-sale general license for seasonal business shall accompany
the application with a fee as determined by the department pursuant to
subdivision (b) of this section. An applicant for an original on-sale beer and
wine license shall accompany the application with a fee of three hundred
dollars ($300). An applicant for an original on-sale beer license shall
accompany the application with a fee of two hundred dollars ($200). An
applicant for an original off-sale general license shall, at the time of filing
the application for the license, accompany the application with a fee as
determined by the department pursuant to subdivision (b) of this section.
An applicant for an original off-sale beer and wine license or an original
license not specified in this section, shall accompany the application with
a fee of one hundred dollars ($100).

“Original on-sale general license,” “original on-sale general license for
seasonal business,” “original on-sale beer and wine license,” “original
on-sale beer license,” “original off-sale general license,” and “original
off-sale beer and wine license,” as used in this division, do not include a
license issued upon renewal or transfer of a license.

(b)  The fee for an original on-sale general license or an original off-sale
general license shall be thirteen thousand eight hundred dollars ($13,800).
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Beginning January 1, 2011, and each January thereafter, the department
may adjust this fee as provided in subdivisions (c) and (d) of Section 23320.

(c)  All money collected from the fees provided for in this section shall
be in the Alcohol Beverage Control Fund as provided in Section 25761.

SEC. 7. Section 337.5 of the Code of Civil Procedure is amended to
read:

337.5. Within 10 years:
(a)  An action upon any general obligation bonds or coupons, not secured

in whole or in part by a lien on real property, issued by any county, city and
county, municipal corporation, district (including school districts), or other
political subdivision of the State of California.

(b)  An action upon a judgment or decree of any court of the United States
or of any state within the United States.

SEC. 8. Section 348.5 is added to the Code of Civil Procedure, to read:
348.5. An action upon any bonds or coupons issued by the State of

California shall have no limitation.
SEC. 9. Section 94874.3 is added to the Education Code, to read:
94874.3. (a)  For the period July 1, 2010, to July 1, 2011, inclusive, the

bureau shall not enforce this chapter against an institution that offers flight
instruction or an institution that offers Federal Aviation Administration
certified educational programs in aircraft maintenance.

(b)  An institution identified in subdivision (a) shall notify the bureau if
the institution operates during the period of July 1, 2010, to July 1, 2011,
inclusive.

(c)  This section shall remain in effect only until January 1, 2012, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2012, deletes or extends that date.

SEC. 10. Section 94949 of the Education Code is amended to read:
94949. (a)  On or before October 1, 2013, the Legislative Analyst’s

Office shall report to the Legislature and the Governor on the appropriateness
of the exemptions provided in this chapter, with particular attention to the
exemptions provided by Article 4 (commencing with Section 94874) that
are based on accreditation. The report shall examine and make
recommendations regarding the degree to which regional and national
accrediting agencies provide oversight of institutions and protection of
student interests, whether that oversight results in the same level of protection
of students as provided by this chapter, and whether the exemptions provided
in Article 4 (commencing with Section 94874) that are based on accreditation
should be continued, adjusted, or removed.

(b)  (1)  On or before August 1, 2013, the bureau shall contract with the
Bureau of State Audits to conduct a performance audit to evaluate the
effectiveness and efficiency of the bureau’s operations, consistent with the
requirements of this chapter, and the Bureau of State Audits shall report the
results of that audit to the Legislature and the Governor.

(2)  The performance audit required by paragraph (1) shall include, but
shall not be limited to, an evaluation of all of the following:
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(A)  The Student Tuition Recovery Fund, including the adequacy of its
balance; the quality, timeliness, and consistency of claims processing; and
the degree to which it has been, or will be, able to reimburse tuition for
students.

(B)  The bureau’s enforcement program, including the means by which
the bureau makes students and school employees aware of their ability to
file complaints; the average time for investigating complaints; the standards
for referring complaints to investigation; the average time to complete
investigations; the adequacy of the bureau’s inspections; the bureau’s record
of imposing discipline; the bureau’s record of initiating investigations based
upon publicly available information; the bureau’s record of coordinating
with law enforcement and public prosecutors; and whether the bureau has
the enforcement resources necessary to protect consumers and ensure a fair
and prompt resolution of complaints and investigations for both students
and institutions.

(C)  The bureau’s efforts with respect to, and extent of institution
compliance with, the public and student disclosure requirements of this
chapter.

(D)  Whether the bureau’s staffing level and expertise are sufficient to
fulfill its statutory responsibilities.

(c)  Bureau staff and management shall cooperate with the Legislative
Analyst’s Office and the Bureau of State Audits and shall provide those
agencies with access to data, case files, employees, and information as those
agencies may, in their discretion, require for the purposes of this section.

SEC. 11. Section 926.16 of the Government Code is repealed.
SEC. 12. Section 926.19 of the Government Code is repealed.
SEC. 13. Section 927 of the Government Code is amended to read:
927. (a)  This chapter shall be known and may be cited as the California

Prompt Payment Act.
(b)  It is the intent of the Legislature that state agencies pay properly

submitted, undisputed invoices, refunds, or other undisputed payments due
to individuals within 45 days of receipt or notification thereof, or
automatically calculate and pay the appropriate late payment penalties as
specified in this chapter.

(c)  Notwithstanding any other provision of law, this chapter shall apply
to all state agencies, including, but not limited to, the Public Employees’
Retirement System, the State Teachers’ Retirement System, the Treasurer,
and the Department of General Services.

SEC. 14. Section 927.2 of the Government Code is amended to read:
927.2. The following definitions apply to this chapter:
(a)  “Claim schedule” means a schedule of payment requests prepared

and submitted by a state agency to the Controller for payment to the named
claimant.

(b)  “Grant” means a signed final agreement between any state agency
and a local government agency or organization authorized to accept grant
funding for victim services or prevention programs administered by any
state agency. Any such grant is a contract and subject to this chapter.
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(c)  “Invoice” means a bill or claim that requests payment on a contract
under which a state agency acquires property or services or pursuant to a
signed final grant agreement.

(d)  “Medi-Cal program” means the program established pursuant to
Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the
Welfare and Institutions Code.

(e)  “Nonprofit public benefit corporation” means a corporation, as defined
by subdivision (b) of Section 5046 of the Corporations Code, that has
registered with the Department of General Services as a small business.

(f)  “Nonprofit service organization” means a nonprofit entity that is
organized to provide services to the public.

(g)  “Notice of refund or other payment due” means a state agency
provides notice to the person that a refund or payment is owed to that person
or the state agency receives notice from the person that a refund or
undisputed payment is due.

(h)  “Payment” means any form of the act of paying, including, but not
limited to, the issuance of a warrant or a registered warrant by the Controller,
or the issuance of a revolving fund check by a state agency, to a claimant
in the amount of an undisputed invoice.

(i)  “Reasonable cause” means a determination by a state agency that any
of the following conditions are present:

(1)  There is a discrepancy between the invoice or claimed amount and
the provisions of the contract or grant.

(2)  There is a discrepancy between the invoice or claimed amount and
either the claimant’s actual delivery of property or services to the state or
the state’s acceptance of those deliveries.

(3)  Additional evidence supporting the validity of the invoice or claimed
amount is required to be provided to the state agency by the claimant.

(4)  The invoice has been improperly executed or needs to be corrected
by the claimant.

(5)  There is a discrepancy between the refund or other payment due as
calculated by the person to whom the money is owed and by the state agency.

(j)  “Received by a state agency” means the date an invoice is delivered
to the state location or party specified in the contract or grant or, if a state
location or party is not specified in the contract or grant, wherever otherwise
specified by the state agency.

(k)  “Required payment approval date” means the date on which payment
is due as specified in a contract or grant or, if a specific date is not established
by the contract or grant, 30 calendar days following the date upon which
an undisputed invoice is received by a state agency.

(l)  “Revolving fund” means a fund established pursuant to Article 5
(commencing with Section 16400) of Division 4 of Title 2.

(m)  “Small business” means a business certified as a “small business”
in accordance with subdivision (d) of Section 14837.

(n)  “Small business” and “nonprofit organization” mean, in reference to
providers under the Medi-Cal program, a business or organization that meets
all of the following criteria:
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(1)  The principal office is located in California.
(2)  The officers, if any, are domiciled in California.
(3)  If a small business, it is independently owned and operated.
(4)  The business or organization is not dominant in its field of operation.
(5)  Together with any affiliates, the business or organization has gross

receipts from business operations that do not exceed three million dollars
($3,000,000) per year, except that the Director of Health Services may
increase this amount if the director deems that this action would be in
furtherance of the intent of this chapter.

SEC. 15. Section 927.3 of the Government Code is amended to read:
927.3. (a)  Except where payment is made directly by a state agency

pursuant to Section 927.6, an undisputed invoice received by a state agency
shall be submitted to the Controller for payment by the required payment
approval date. A state agency may dispute an invoice submitted by a claimant
for reasonable cause if the state agency notifies the claimant within 15
working days from receipt of the invoice, or delivery of property or services,
whichever is later. No state employee shall dispute an invoice, on the basis
of minor or technical defects, in order to circumvent or avoid the general
intent or any of the specific provisions of this chapter.

(b)  Except where payment is made directly by a state agency pursuant
to Section 927.13, a notice of refund or other payment due received by a
state agency shall be submitted to the Controller within 30 calendar days
of the agency’s receipt of the notice. A state agency may dispute a refund
request for reasonable cause if the state agency notifies the claimant within
15 working days after the state agency receives notice from the individual
that the refund is due.

SEC. 16. Section 927.5 of the Government Code is amended to read:
927.5. This chapter shall not apply to claims for reimbursement for

health care services provided under the Medi-Cal program, unless the
Medi-Cal health care services provider is a small business or nonprofit
organization. In applying this section to claims submitted to the state, or its
fiscal intermediary, by providers of services or equipment under the
Medi-Cal program, payment for claims shall be due 30 days after a claim
is received by the state or its fiscal intermediary, unless reasonable cause
for nonpayment exists. With regard to Medi-Cal claims, reasonable cause
shall include review of claims to determine medical necessity, review of
claims for providers subject to special prepayment fraud and abuse controls,
and claims that require review by the fiscal intermediary or State Department
of Health Care Services due to special circumstances. Claims requiring
special review as specified above shall not be eligible for a late payment
penalty.

SEC. 17. Section 927.6 of the Government Code is amended to read:
927.6. (a)  State agencies shall pay applicable penalties, without requiring

that the claimant submit an additional invoice for these amounts, whenever
the state agency fails to submit a correct claim schedule to the Controller
by the required payment approval date and payment is not issued within 45
calendar days from the state agency receipt of an undisputed invoice. The
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penalty shall cease to accrue on the date the state agency submits the claim
schedule to the Controller for payment or pays the claimant directly, and
shall be paid for out of the state agency’s support appropriation. If the
claimant is a certified small business, a nonprofit organization, a nonprofit
public benefit corporation, or a small business or nonprofit organization
that provides services or equipment under the Medi-Cal program, the state
agency shall pay to the claimant a penalty at a rate of 10 percent above the
United States Prime Rate on June 30 of the prior fiscal year. However, a
nonprofit organization shall only be eligible to receive a penalty payment
if it has been awarded a contract or grant in an amount less than five hundred
thousand dollars ($500,000). If the amount of the penalty is ten dollars ($10)
or less, the penalty shall be waived and not paid by the state agency.

(b)  For all other businesses, the state agency shall pay a penalty at a rate
of 1 percent above the Pooled Money Investment Account daily rate on
June 30 of the prior fiscal year, not to exceed a rate of 15 percent. If the
amount of the penalty is one hundred dollars ($100) or less, the penalty
shall be waived and not paid by the state agency. On an exception basis,
state agencies may avoid payment of penalties for failure to submit a correct
claim schedule to the Controller by the required payment approval date by
paying the claimant directly from the state agency’s revolving fund within
45 calendar days following the date upon which an undisputed invoice is
received by the state agency.

SEC. 18. Section 927.7 of the Government Code is amended to read:
927.7. The Controller shall pay claimants within 15 calendar days of

receipt of a correct claim schedule from the state agency. If the Controller
fails to make payment within 15 calendar days of receipt of the claim
schedule from a state agency, and payment is not issued within 45 calendar
days from state agency receipt of an undisputed invoice, the Controller shall
pay applicable penalties to the claimant without requiring that the claimant
submit an invoice for these amounts. Penalties shall cease to accrue on the
date full payment is made, and shall be paid for out of the Controller’s funds.
If the claimant is a certified small business, a nonprofit organization, a
nonprofit public benefit corporation, or a small business or nonprofit
organization that provides services or equipment under the Medi-Cal
program, the Controller shall pay to the claimant a penalty at a rate of 10
percent above the United States Prime Rate on June 30 of the prior fiscal
year, from the 16th calendar day following receipt of the claim schedule
from the state agency. However, a nonprofit organization shall only be
eligible to receive a penalty payment if it has been awarded a contract or
grant in an amount less than five hundred thousand dollars ($500,000). If
the amount of the penalty is ten dollars ($10) or less, the penalty shall be
waived and not paid by the Controller. For all other businesses, the Controller
shall pay penalties at a rate of 1 percent above the Pooled Money Investment
Account daily rate on June 30 of the prior fiscal year, not to exceed a rate
of 15 percent. If the amount of the penalty is one hundred dollars ($100) or
less, the penalty shall be waived and not paid by the Controller.

SEC. 19. Section 927.9 of the Government Code is amended to read:
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927.9. (a)  On an annual basis, within 90 calendar days following the
end of each fiscal year, state agencies shall provide the Director of General
Services with a report on late payment penalties that were paid by the state
agency in accordance with this chapter during the preceding fiscal year.

(b)  The report shall separately identify the total number and dollar amount
of late payment penalties paid to small businesses, other businesses, and
refunds or other payments to individuals. State agencies may, at their own
initiative, provide the director with other relevant performance measures.
The director shall prepare a report separately listing the number and total
dollar amount of all late payment penalties paid to small businesses, other
businesses, and refunds and other payments to individuals by each state
agency during the preceding fiscal year, together with other relevant
performance measures, and shall make the information available to the
public.

SEC. 20. Section 927.13 is added to the Government Code, to read:
927.13. (a)  Unless otherwise provided for by statute, any state agency

that fails to submit a correct claim schedule to the Controller within 30 days
of receipt of a notice of refund or other payment due, and fails to issue
payment within 45 days from the notice of refund or other payment due,
shall be liable for penalties on the undisputed amount pursuant to this section.
The penalties shall be paid out of the agency’s funds at a rate equal to the
Pooled Money Investment Account daily rate on June 30 of the prior fiscal
year minus 1 percent. The penalties shall cease to accrue on the date full
payment or refund is made. If the amount of the penalty is ten dollars ($10)
or less, the penalty shall be waived and not paid by the state agency. On an
exception basis, state agencies may avoid payment of penalties for failure
to submit a correct claim schedule to the Controller by paying the claimant
directly from the state agency’s revolving fund within 45 calendar days
following the agency’s receipt of the notice of refund or other payment due.

(b)  The Controller shall pay claimants within 15 calendar days of receipt
of a correct claim schedule from the state agency. If the Controller fails to
make payment within 15 calendar days of receipt of the claim schedule from
a state agency, and payment is not issued within 45 calendar days following
the agency’s receipt of a notice of refund or undisputed payment due, the
Controller shall pay applicable penalties to the claimant. Penalties shall
cease to accrue on the date full payment is made, and shall be paid out of
the Controller’s funds. If the amount of the penalty is ten dollars ($10) or
less, the penalty shall be waived and not paid by the Controller.

(c)  No person shall receive an interest payment pursuant to this section
if it is determined that the person has intentionally overpaid on a liability
solely for the purpose of receiving a penalty payment.

(d)  No penalty shall accrue during any time period for which there is no
Budget Act in effect, nor on any payment or refund that is the result of a
federally mandated program or that is directly dependent upon the receipt
of federal funds by a state agency.

(e)  This section shall not apply to any of the following:
(1)  Payments, refunds, or credits for income tax purposes.
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(2)  Payment of claims for reimbursement for health care services or
mental health services provided under the Medi-Cal program, pursuant to
Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the
Welfare and Institutions Code.

(3)  Any payment made pursuant to a public social service or public health
program to a recipient of benefits under that program.

(4)  Payments made on claims by the California Victim Compensation
and Government Claims Board.

(5)  Payments made by the Commission on State Mandates.
(6)  Payments made by the Department of Personnel Administration

pursuant to Section 19823.
SEC. 21. Section 7072.3 is added to the Government Code, to read:
7072.3. The department shall deposit funds collected pursuant to

subdivision (c) of Section 7076, subdivision (a) of Section 7097.1, and
subdivision (a) of Section 7114.2 into the Enterprise Zone Fund, which is
hereby created in the State Treasury. Moneys deposited into the fund shall
be available to the department, upon appropriation by the Legislature, for
expenditure in carrying out the provisions of this chapter, Chapter 12.93
(commencing with Section 7097), and Chapter 12.97 (commencing with
Section 7105), including, but not limited to, establishing a reasonable reserve
in the fund.

SEC. 22. Section 7076 of the Government Code is amended to read:
7076. (a)  (1)  The department shall provide technical assistance to the

enterprise zones designated pursuant to this chapter with respect to all of
the following activities:

(A)  Furnish limited onsite assistance to the enterprise zones when
appropriate.

(B)  Ensure that the locality has developed a method to make residents,
businesses, and neighborhood organizations aware of the opportunities to
participate in the program.

(C)  Help the locality develop a marketing program for the enterprise
zone.

(D)  Coordinate activities of other state agencies regarding the enterprise
zones.

(E)  Monitor the progress of the program.
(F)  Help businesses to participate in the program.
(2)  Notwithstanding existing law, the provision of services in

subparagraphs (A) to (F), inclusive, shall be a high priority of the department.
(3)  The department may, at its discretion, undertake other activities in

providing management and technical assistance for successful
implementation of this chapter.

(b)  The applicant shall be required to begin implementation of the
enterprise zone plan contained in the final application within six months
after notification of final designation or the enterprise zone shall lose its
designation.

(c)  The department shall assess a fee of fifteen dollars ($15) on each
enterprise zone and manufacturing enhancement area for each application
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for issuance of a certificate pursuant to subdivision (j) of Section 17053.47
of, subdivision (c) of Section 17053.74 of, subdivision (c) of Section 23622.7
of, or subdivision (i) of Section 23622.8 of, the Revenue and Taxation Code.
The department shall collect the fee for deposit into the Enterprise Zone
Fund, pursuant to Section 7072.3, for the costs of administering this chapter.
The enterprise zone or manufacturing enhancement area administrator shall
collect this fee at the time an application is submitted for issuance of a
certificate.

SEC. 23. Section 7097.1 of the Government Code is amended to read:
7097.1. (a)  The department shall assess each targeted tax area a fee of

fifteen dollars ($15) for each application for issuance of a certificate pursuant
to subdivision (d) of Section 17053.34 of the Revenue and Taxation Code
and subdivision (d) of Section 23634 of the Revenue and Taxation Code.
The department shall collect the fee for deposit into the Enterprise Zone
Fund, pursuant to Section 7072.3, for the costs of administering this chapter.
The targeted tax area administrator shall collect this fee at the time an
application is submitted for issuance of a certificate.

(b)  The department shall adopt regulations governing the issuance of
certificates pursuant to subdivision (d) of Section 17053.34 and subdivision
(d) of Section 23634 of the Revenue and Taxation Code. The adoption of
the regulations shall be deemed to be an emergency and necessary for the
immediate preservation of the public peace, health and safety, or general
welfare. Notwithstanding subdivision (c) of Section 11346.1, the regulations
shall remain in effect for not more than 360 days unless the department
complies with all the provisions of Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 as required by subdivision (e) of
Section 11346.1.

SEC. 24. Section 7114.2 of the Government Code is amended to read:
7114.2. (a)  The department shall assess each LAMBRA a fee of fifteen

dollars ($15) for each application for issuance of a certificate pursuant to
subdivision (c) of Section 17053.46 of the Revenue and Taxation Code and
subdivision (c) of Section 23646 of the Revenue and Taxation Code. The
department shall collect the fee for deposit into the Enterprise Zone Fund,
pursuant to Section 7072.3, for the costs of administering this chapter. The
LAMBRA administrator shall collect this fee at the time an application is
submitted for issuance of a certificate.

(b)  The department shall adopt regulations governing the imposition and
collection of fees pursuant to this section and the issuance of certificates
pursuant to subdivision (c) of Section 17053.46 of the Revenue and Taxation
Code and subdivision (c) of Section 23646 of the Revenue and Taxation
Code. The regulations shall provide for a notice or invoice to fee payers as
to the amount and purpose of the fee. The adoption of the regulations shall
be deemed to be an emergency and necessary for the immediate preservation
of the public peace, health and safety, or general welfare. Notwithstanding
subdivision (e) of Section 11346.1, the regulations shall remain in effect
for no more than 360 days unless the agency complies with all the provisions
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of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3
of Title 2 as required by subdivision (e) of Section 11346.1.

SEC. 25. Section 7591 of the Government Code is amended to read:
7591. (a)  The amount of fifteen million dollars ($15,000,000) is

appropriated, subject to subdivision (b), from the General Fund to the Trade
and Commerce Agency for a loan for allocation over three years in three
equal amounts to that nonprofit organization currently named the San Diego
National Sports Training Foundation, for purposes of developing and
constructing, with the participation and advice of the United States Olympic
Committee, a California Olympic Training Center.

(b)  The loan allocations provided for by this section shall be made no
earlier than December 31, of 1990, 1991, and 1992, and shall be made only
if the San Diego National Sports Training Foundation is able and willing
by each of those dates to provide the sum of five million dollars
($5,000,000), for purposes of developing and constructing, with the
participation and advice of the United States Olympic Committee, a
California Olympic Training Center.

(c)  Notwithstanding any other provision of law, any outstanding loan
balance and any accrued interest that exist on the operative date of the act
adding this subdivision shall not be required to be repaid.

SEC. 26. Section 7592 of the Government Code is amended to read:
7592. There is in the General Fund the California Olympic Training

Account. The account shall consist of those revenues derived from the
additional vehicle registration fees provided for in Section 5023 of the
Vehicle Code and shall be annually transferred to the General Fund by the
Controller.

SEC. 27. Section 11544 of the Government Code, as added by Section
1 of Chapter 533 of the Statutes of 2006, is amended to read:

11544. (a)  The Technology Services Revolving Fund, hereafter known
as the fund, is hereby created within the State Treasury. The fund shall be
administered by the State Chief Information Officer to receive all revenues
from the sale of technology or technology services provided for in this
chapter, for other services rendered by the office of the State Chief
Information Officer, and all other moneys properly credited to the office of
the State Chief Information Officer from any other source, to pay, upon
appropriation by the Legislature, all costs arising from this chapter and
rendering of services to state and other public agencies, including, but not
limited to, employment and compensation of necessary personnel and
expenses, such as operating and other expenses of the board and the office
of the State Chief Information Officer, and costs associated with approved
information technology projects, and to establish reserves. At the discretion
of the State Chief Information Officer, segregated, dedicated accounts within
the fund may be established. The amendments made to this section by the
act adding this sentence shall apply to all revenues earned on or after July
1, 2010.

(b)  The fund shall consist of all of the following:

95

— 24 —Ch. 719

3399



(1)  Moneys appropriated and made available by the Legislature for the
purposes of this chapter.

(2)  Any other moneys that may be made available to the office of the
State Chief Information Officer from any other source, including the return
from investments of moneys by the Treasurer.

(c)  The office of the State Chief Information Officer may collect payments
from public agencies for providing services to those agencies that the
agencies have requested from the office of the State Chief Information
Officer. The office of the State Chief Information Officer may require
monthly payments by client agencies for the services the agencies have
requested. Pursuant to Section 11255, the Controller shall transfer any
amounts so authorized by the office of the State Chief Information Officer,
consistent with the annual budget of each department, to the fund. The office
of the State Chief Information Officer shall notify each affected state agency
upon requesting the Controller to make the transfer.

(d)  At the end of any fiscal year, if the balance remaining in the fund at
the end of that fiscal year exceeds 25 percent of the portion of the office of
the State Chief Information Officer’s current fiscal year budget used for
support of data center and other client services, the excess amount shall be
used to reduce the billing rates for services rendered during the following
fiscal year.

SEC. 28. Section 11546.4 is added to the Government Code, to read:
11546.4. Notwithstanding any other law, any service contract proposed

to be entered into by an agency that would not otherwise be subject to review,
approval, or oversight by the office of the State Chief Information Officer
but that contains an information technology component that would be subject
to oversight by the office of the State Chief Information Officer if it was a
separate information technology project, shall be subject to review, approval,
and oversight by the office of the State Chief Information Officer as set
forth in Section 11546.

SEC. 29. Chapter 2 (commencing with Section 13996) of Part 4.7 of
Division 3 of Title 2 of the Government Code is repealed.

SEC. 30. Section 16429.1 of the Government Code is amended to read:
16429.1. (a)  There is in trust in the custody of the Treasurer the Local

Agency Investment Fund, which fund is hereby created. The Controller
shall maintain a separate account for each governmental unit having deposits
in this fund.

(b)  Notwithstanding any other provisions of law, a local governmental
official, with the consent of the governing body of that agency, having
money in its treasury not required for immediate needs, may remit the money
to the Treasurer for deposit in the Local Agency Investment Fund for the
purpose of investment.

(c)  Notwithstanding any other provisions of law, an officer of any
nonprofit corporation whose membership is confined to public agencies or
public officials, or an officer of a qualified quasi-governmental agency,
with the consent of the governing body of that agency, having money in its
treasury not required for immediate needs, may remit the money to the
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Treasurer for deposit in the Local Agency Investment Fund for the purpose
of investment.

(d)  Notwithstanding any other provision of law or of this section, a local
agency, with the approval of its governing body, may deposit in the Local
Agency Investment Fund proceeds of the issuance of bonds, notes,
certificates of participation, or other evidences of indebtedness of the agency
pending expenditure of the proceeds for the authorized purpose of their
issuance. In connection with these deposits of proceeds, the Local Agency
Investment Fund is authorized to receive and disburse moneys, and to
provide information, directly with or to an authorized officer of a trustee or
fiscal agent engaged by the local agency, the Local Agency Investment
Fund is authorized to hold investments in the name and for the account of
that trustee or fiscal agent, and the Controller shall maintain a separate
account for each deposit of proceeds.

(e)  The local governmental unit, the nonprofit corporation, or the
quasi-governmental agency has the exclusive determination of the length
of time its money will be on deposit with the Treasurer.

(f)  The trustee or fiscal agent of the local governmental unit has the
exclusive determination of the length of time proceeds from the issuance
of bonds will be on deposit with the Treasurer.

(g)  The Local Investment Advisory Board shall determine those
quasi-governmental agencies which qualify to participate in the Local
Agency Investment Fund.

(h)  The Treasurer may refuse to accept deposits into the fund if, in the
judgment of the Treasurer, the deposit would adversely affect the state’s
portfolio.

(i)  The Treasurer may invest the money of the fund in securities
prescribed in Section 16430. The Treasurer may elect to have the money
of the fund invested through the Surplus Money Investment Fund as provided
in Article 4 (commencing with Section 16470) of Chapter 3 of Part 2 of
Division 4 of Title 2.

(j)  Money in the fund shall be invested to achieve the objective of the
fund which is to realize the maximum return consistent with safe and prudent
treasury management.

(k)  All instruments of title of all investments of the fund shall remain in
the Treasurer’s vault or be held in safekeeping under control of the Treasurer
in any federal reserve bank, or any branch thereof, or the Federal Home
Loan Bank of San Francisco, with any trust company, or the trust department
of any state or national bank.

(l)  Immediately at the conclusion of each calendar quarter, all interest
earned and other increment derived from investments shall be distributed
by the Controller to the contributing governmental units or trustees or fiscal
agents, nonprofit corporations, and quasi-governmental agencies in amounts
directly proportionate to the respective amounts deposited in the Local
Agency Investment Fund and the length of time the amounts remained
therein. An amount equal to the reasonable costs incurred in carrying out
the provisions of this section, not to exceed a maximum of 5 percent of the
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earnings of this fund and not to exceed the amount appropriated in the annual
Budget Act for this function, shall be deducted from the earnings prior to
distribution. The amount of this deduction shall be credited as
reimbursements to the state agencies, including the Treasurer, the Controller,
and the Department of Finance, having incurred costs in carrying out the
provisions of this section.

(m)  The Treasurer shall prepare for distribution a monthly report of
investments made during the preceding month.

(n)  As used in this section, “local agency,” “local governmental unit,”
and “local governmental official” includes a campus or other unit and an
official, respectively, of the California State University who deposits moneys
in funds described in Sections 89721, 89722, and 89725 of the Education
Code.

SEC. 31. Section 17556 of the Government Code is amended to read:
17556. The commission shall not find costs mandated by the state, as

defined in Section 17514, in any claim submitted by a local agency or school
district, if, after a hearing, the commission finds any one of the following:

(a)  The claim is submitted by a local agency or school district that
requests or previously requested legislative authority for that local agency
or school district to implement the program specified in the statute, and that
statute imposes costs upon that local agency or school district requesting
the legislative authority. A resolution from the governing body or a letter
from a delegated representative of the governing body of a local agency or
school district that requests authorization for that local agency or school
district to implement a given program shall constitute a request within the
meaning of this subdivision. This subdivision applies regardless of whether
the resolution from the governing body or a letter from a delegated
representative of the governing body was adopted or sent prior to or after
the date on which the statute or executive order was enacted or issued.

(b)  The statute or executive order affirmed for the state a mandate that
has been declared existing law or regulation by action of the courts. This
subdivision applies regardless of whether the action of the courts occurred
prior to or after the date on which the statute or executive order was enacted
or issued.

(c)  The statute or executive order imposes a requirement that is mandated
by a federal law or regulation and results in costs mandated by the federal
government, unless the statute or executive order mandates costs that exceed
the mandate in that federal law or regulation. This subdivision applies
regardless of whether the federal law or regulation was enacted or adopted
prior to or after the date on which the state statute or executive order was
enacted or issued.

(d)  The local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated program or
increased level of service. This subdivision applies regardless of whether
the authority to levy charges, fees, or assessments was enacted or adopted
prior to or after the date on which the statute or executive order was enacted
or issued.
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(e)  The statute, executive order, or an appropriation in a Budget Act or
other bill provides for offsetting savings to local agencies or school districts
that result in no net costs to the local agencies or school districts, or includes
additional revenue that was specifically intended to fund the costs of the
state mandate in an amount sufficient to fund the cost of the state mandate.
This subdivision applies regardless of whether a statute, executive order,
or appropriation in the Budget Act or other bill that either provides for
offsetting savings that result in no net costs or provides for additional revenue
specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate was enacted or adopted prior
to or after the date on which the statute or executive order was enacted or
issued.

(f)  The statute or executive order imposes duties that are necessary to
implement, or are expressly included in, a ballot measure approved by the
voters in a statewide or local election. This subdivision applies regardless
of whether the statute or executive order was enacted or adopted before or
after the date on which the ballot measure was approved by the voters.

(g)  The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a crime or infraction, but only for that
portion of the statute relating directly to the enforcement of the crime or
infraction.

SEC. 32. Section 17557 of the Government Code is amended to read:
17557. (a)  If the commission determines there are costs mandated by

the state pursuant to Section 17551, it shall determine the amount to be
subvened to local agencies and school districts for reimbursement. In so
doing it shall adopt parameters and guidelines for reimbursement of any
claims relating to the statute or executive order. The successful test claimants
shall submit proposed parameters and guidelines within 30 days of adoption
of a statement of decision on a test claim. The proposed parameters and
guidelines may include proposed reimbursable activities that are reasonably
necessary for the performance of the state-mandated program. At the request
of a successful test claimant, the commission may provide for one or more
extensions of this 30-day period at any time prior to its adoption of the
parameters and guidelines. If proposed parameters and guidelines are not
submitted within the 30-day period and the commission has not granted an
extension, then the commission shall notify the test claimant that the amount
of reimbursement the test claimant is entitled to for the first 12 months of
incurred costs will be reduced by 20 percent, unless the test claimant can
demonstrate to the commission why an extension of the 30-day period is
justified.

(b)  In adopting parameters and guidelines, the commission may adopt a
reasonable reimbursement methodology.

(c)  The parameters and guidelines adopted by the commission shall
specify the fiscal years for which local agencies and school districts shall
be reimbursed for costs incurred. However, the commission may not specify
in the parameters and guidelines any fiscal year for which payment could
be provided in the annual Budget Act.
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(d)  (1)  A local agency, school district, or the state may file a written
request with the commission to amend the parameters or guidelines. The
commission may, after public notice and hearing, amend the parameters
and guidelines. A parameters and guidelines amendment submitted within
90 days of the claiming deadline for initial claims, as specified in the
claiming instructions pursuant to Section 17561, shall apply to all years
eligible for reimbursement as defined in the original parameters and
guidelines. A parameters and guidelines amendment filed more than 90
days after the claiming deadline for initial claims, as specified in the claiming
instructions pursuant to Section 17561, and on or before the claiming
deadline following a fiscal year, shall establish reimbursement eligibility
for that fiscal year.

(2)  For purposes of this subdivision, the request to amend parameters
and guidelines may be filed to make any of the following changes to
parameters and guidelines, consistent with the statement of decision:

(A)  Delete any reimbursable activity that has been repealed by statute
or executive order after the adoption of the original or last amended
parameters and guidelines.

(B)  Update offsetting revenues and offsetting savings that apply to the
mandated program and do not require a new legal finding that there are no
costs mandated by the state pursuant to subdivision (e) of Section 17556.

(C)  Include a reasonable reimbursement methodology for all or some of
the reimbursable activities.

(D)  Clarify what constitutes reimbursable activities.
(E)  Add new reimbursable activities that are reasonably necessary for

the performance of the state-mandated program.
(F)  Define what activities are not reimbursable.
(G)  Consolidate the parameters and guidelines for two or more programs.
(H)  Amend the boilerplate language. For purposes of this section,

“boilerplate language” means the language in the parameters and guidelines
that is not unique to the state-mandated program that is the subject of the
parameters and guidelines.

(e)  A test claim shall be submitted on or before June 30 following a fiscal
year in order to establish eligibility for reimbursement for that fiscal year.
The claimant may thereafter amend the test claim at any time, but before
the test claim is set for a hearing, without affecting the original filing date
as long as the amendment substantially relates to the original test claim.

(f)  In adopting parameters and guidelines, the commission shall consult
with the Department of Finance, the affected state agency, the Controller,
the fiscal and policy committees of the Assembly and Senate, the Legislative
Analyst, and the claimants to consider a reasonable reimbursement
methodology that balances accuracy with simplicity.

SEC. 33. Section 17570 is added to the Government Code, to read:
17570. (a)  For purposes of this section the following definitions shall

apply:
(1)  “Mandates law” means published court decisions arising from state

mandate determinations by the State Board of Control or the Commission
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on State Mandates, or that address this part or Section 6 of Article XIII B
of the California Constitution. “Mandates law” also includes statutory
amendments to this part and amendments to Section 6 of Article XIII B of
the California Constitution.

(2)  “Subsequent change in law” is a change in law that requires a finding
that an incurred cost is a cost mandated by the state, as defined by Section
17514, or is not a cost mandated by the state pursuant to Section 17556, or
a change in mandates law, except that a “subsequent change in law” does
not include the amendments to Section 6 of Article XIIIB of the California
Constitution that were approved by the voters on November 2, 2004. A
“subsequent change in law” also does not include a change in the statutes
or executive orders that impose new state-mandated activities and require
a finding pursuant to subdivision (a) of Section 17551.

(3)  “Test claim decision” means a decision of the Commission on State
Mandates on a test claim filed pursuant to Section 17551 or a decision of
the State Board of Control on a claim for state reimbursement filed pursuant
to Article 1 (commencing with Section 2201), Article 2 (commencing with
Section 2227), and Article 3 (commencing with Section 2240) of Chapter
3 of Part 4 of Division 1 of the Revenue and Taxation Code prior to January
1, 1985.

(b)  The commission may adopt a new test claim decision to supersede a
previously adopted test claim decision only upon a showing that the state’s
liability for that test claim decision pursuant to subdivision (a) of Section
6 of Article XIII B of the California Constitution has been modified based
on a subsequent change in law.

(c)  A local agency or school district, statewide association of local
agencies or school districts, or the Department of Finance, the Controller,
or other affected state agency may file a request with the commission to
adopt a new test claim decision pursuant to this section.

(d)  The commission shall adopt procedures for receiving requests to
adopt a new test claim decision pursuant to this section and for providing
notice and a hearing on those requests. The procedures shall do all of the
following:

(1)  Specify that all requests for adoption of a new test claim decision
shall be filed on a form prescribed by the commission that shall contain at
least the following elements and documents:

(A)  The name, case number, and adoption date of the prior test claim
decision.

(B)  A detailed analysis of how and why the state’s liability for mandate
reimbursement has been modified pursuant to subdivision (a) of Section 6
of Article XIIIB of the California Constitution based on a subsequent change
in law.

(C)  The actual or estimated amount of the annual statewide change in
the state’s liability for mandate reimbursement pursuant to subdivision (a)
of Section 6 of Article XIII B of the California Constitution based on a
subsequent change in law.

(D)  Identification of all of the following, if relevant:
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(i)  Dedicated state funds appropriated for the program.
(ii)  Dedicated federal funds appropriated for the program.
(iii)  Fee authority to offset the costs of the program.
(iv)  Federal law.
(v)  Court decisions.
(vi)  State or local ballot measures and the corresponding date of the

election.
(E)  All assertions of fact shall be supported with declarations made under

penalty of perjury, based on the declarant’s personal knowledge, information,
or belief, and be signed by persons who are authorized and competent to
do so, including, but not limited to, the following:

(i)  Declarations of actual or estimated annual statewide costs that will
or will not be incurred to implement the alleged mandate.

(ii)  Declarations identifying all local, state, or federal funds, or fee
authority that may or may not be used to offset the increased costs that will
or will not be incurred by claimants to implement the alleged mandate or
result in a finding of no costs mandated by the state pursuant to Section
17556.

(iii)  Declarations describing new activities performed to implement
specific provisions of the test claim statute or executive order alleged to
impose a reimbursable state-mandated program.

(F)  Specific references shall be made to chapters, articles, sections, or
page numbers that are alleged to impose or not impose a reimbursable
state-mandated program.

(2)  Require that a request for the adoption of a new test claim decision
be signed at the end of the document, under penalty of perjury, by the
requester or its authorized representative, along with a declaration that the
request is true and complete to the best of the declarant’s personal
knowledge, information, or belief. The procedures shall also require that
the date of signing, the declarant’s title, address, telephone number, facsimile
machine telephone number, and electronic mail address be included.

(3)  Provide that the commission shall return a submitted request that is
incomplete to the requester and allow the requester to remedy the
deficiencies. The procedures shall also provide that the commission may
disallow the original filing if a complete request is not received by the
commission within 30 calendar days from the date that the incomplete
request was returned to the requester.

(4)  Establish a two-step hearing process to consider requests for adoption
of a new test claim decision pursuant to this section. As the first step, the
commission shall conduct a hearing to determine if the requester has made
a showing that the state’s liability pursuant to subdivision (a) of Section 6
of Article XIIIB of the California Constitution has been modified based on
a subsequent change in law. If the commission determines that the requester
has made this showing, then pursuant to the commission’s authority in
subdivision (b) of this section, the commission shall notice the request for
a hearing to determine if a new test claim decision shall be adopted to
supersede the previously adopted test claim decision.
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(5)  Provide for presentation of evidence and legal argument at the
hearings by the requester, interested parties, the Department of Finance, the
Controller, any other affected state agency, and interested persons.

(6)  Permit a hearing to be postponed at the request of any party, without
prejudice, until the next scheduled hearing.

(e)  To implement the procedures described in subdivision (d), the
commission shall initially adopt regulations as emergency regulations and,
for purposes of Section 11349.6, the adoption of the regulations shall be
considered by the Office of Administrative Law to be necessary for the
immediate preservation of the public peace, health and safety, and general
welfare. Notwithstanding subdivision (e) of Section 11346.1, the regulations
shall be repealed within 180 days after their effective date, unless the
commission complies with Chapter 3.5 (commencing with Section 11340)
of Part 1 as provided in subdivision (e) of Section 11346.1.

(f)  A request for adoption of a new test claim decision shall be filed on
or before June 30 following a fiscal year in order to establish eligibility for
reimbursement or loss of reimbursement for that fiscal year.

(g)  The commission shall notify interested parties, the Controller, the
Department of Finance, affected state agencies, and the Legislative Analyst
of any complete request for the adoption of a new test claim decision that
the commission receives.

(h)  If the commission determines that the requester has made a showing
that the state’s liability pursuant to subdivision (a) of Section 6 of Article
XIII B of the California Constitution has been modified based on a
subsequent change in law, and the commission notices the request for a
hearing to determine whether a new test claim decision shall be adopted
that supersedes a prior test claim decision, the Controller shall notify eligible
claimants that the request has been filed with the commission and that the
original test claim decision may be superseded by a new decision adopted
by the commission. The notification may be included in the next set of
claiming instructions issued to eligible claimants.

(i)  If the commission adopts a new test claim decision that supersedes
the previously adopted test claim decision, the commission shall adopt new
parameters and guidelines or amend existing parameters and guidelines or
reasonable reimbursement methodology pursuant to Sections 17557, 17557.1,
and 17557.2.

(j)  Any new parameters and guidelines adopted or amendments made to
existing parameters and guidelines or a reasonable reimbursement
methodology shall conform to the new test claim decision adopted by the
commission.

(k)  The Controller shall follow the procedures in Sections 17558, 17558.5,
17560, 17561, and 17561.5, as applicable, for a new test claim decision
adopted by the commission pursuant to this section.

(l)  If the commission adopts a new test claim decision that will result in
reimbursement pursuant to Section 6 of Article XIII B of the California
Constitution because a cost is a cost mandated by the state, as defined in
Section 17514, the commission shall determine the amount to be subvened
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to local agencies and school districts by adopting a new statewide cost
estimate pursuant to Section 17557.

(m)  In addition to the reports required pursuant to Sections 17600 and
17601, the commission shall notify the Legislature within 30 days of
adopting a new test claim decision that supersedes a prior test claim decision
and determining the amount to be subvened to local agencies and school
districts for reimbursement pursuant to this section.

SEC. 34. Section 17570.1 is added to the Government Code, to read:
17570.1. As part of its review and consideration pursuant to Sections

17581 and 17581.5, the Legislature may, by statute, request that the
Department of Finance consider exercising its authority pursuant to
subdivision (c) of Section 17570.

SEC. 45. Section 50199.9 of the Health and Safety Code is amended to
read:

50199.9. (a)  The committee shall establish and charge fees which it
determines are reasonably sufficient to cover all of the costs of the committee
in carrying out its responsibilities under this chapter. The Tax Credit
Allocation Fee Account is hereby established in the State Treasury. The
fees shall be deposited by the committee in the Tax Credit Allocation Fee
Account and shall be available, upon appropriation by the Legislature, to
the committee for the purpose of covering all of those costs, except that fees
may be shared, in an amount determined by the committee, with any state
or local agency that assists the committee in performing its duties.

(b)  Funds deposited in the Tax Credit Allocation Fee Account are
continuously appropriated without regard to fiscal year for purposes of
sharing with state and local agencies pursuant to subdivision (a).

(c)  Until the time that sufficient fee revenue is received by the committee,
the committee may borrow any money as may be required for the purpose
of meeting necessary expenses of the operation of the committee, not to
exceed the amount appropriated. Any loan made to the committee pursuant
to this subdivision shall be repayable solely from moneys appropriated to
the committee from the Tax Credit Allocation Fee Account and shall not
constitute a general obligation for which the faith and credit of the state are
pledged.

(d)  There shall be established a subaccount within the Tax Credit
Allocation Fee Account named the Occupancy Compliance Monitoring
Account.

(e)  Fees collected for the purpose of paying the costs of monitoring
projects with allocations of tax credits for compliance with federal and state
law, as required by Section 42(m) of the federal Internal Revenue Code,
and Section 50199.15, shall be deposited in the Occupancy Compliance
Monitoring Account to be used solely for this purpose. Any performance
deposits forfeited to the committee shall be deposited in the Occupancy
Compliance Monitoring Account.

(f)  Notwithstanding any other law, the Controller may use the fees
deposited in the accounts established by this section for daily cash flow
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loans to the General Fund or the General Cash Revolving Fund, as provided
in Sections 16310 and 16381 of the Government Code.

SEC. 46. Section 62.9 of the Labor Code is amended to read:
62.9. (a)  (1)  The director shall levy and collect assessments from

employers in accordance with this section. The total amount of the
assessment collected shall be the amount determined by the director to be
necessary to produce the revenue sufficient to fund the programs specified
by Section 62.7, except that the amount assessed in any year for those
purposes shall not exceed 50 percent of the amounts appropriated from the
General Fund for the support of the occupational safety and health program
for the 1993–94 fiscal year, adjusted for inflation. The director also shall
include in the total assessment amount the department’s costs for
administering the assessment, including the collections process and the cost
of reimbursing the Franchise Tax Board or another agency or department
for its cost of collection activities pursuant to subdivision (c).

(2)  The insured employers and private sector self-insured employers that,
pursuant to subdivision (b), are subject to assessment shall be assessed,
respectively, on the basis of their annual payroll subject to premium charges
or their annual payroll that would be subject to premium charges if the
employer were insured, as follows:

(A)  An employer with a payroll of less than two hundred fifty thousand
dollars ($250,000) shall be assessed one hundred dollars ($100).

(B)  An employer with a payroll of two hundred fifty thousand dollars
($250,000) or more, but not more than five hundred thousand dollars
($500,000), shall be assessed two hundred dollars ($200).

(C)  An employer with a payroll of more than five hundred thousand
dollars ($500,000), but not more than seven hundred fifty thousand dollars
($750,000), shall be assessed four hundred dollars ($400).

(D)  An employer with a payroll of more than seven hundred fifty thousand
dollars ($750,000), but not more than one million dollars ($1,000,000), shall
be assessed six hundred dollars ($600).

(E)  An employer with a payroll of more than one million dollars
($1,000,000), but not more than one million five hundred thousand dollars
($1,500,000), shall be assessed eight hundred dollars ($800).

(F)  An employer with a payroll of more than one million five hundred
thousand dollars ($1,500,000), but not more than two million dollars
($2,000,000), shall be assessed one thousand dollars ($1,000).

(G)  An employer with a payroll of more than two million dollars
($2,000,000), but not more than two million five hundred thousand dollars
($2,500,000), shall be assessed one thousand five hundred dollars ($1,500).

(H)  An employer with a payroll of more than two million five hundred
thousand dollars ($2,500,000), but not more than three million five hundred
thousand dollars ($3,500,000), shall be assessed two thousand dollars
($2,000).

(I)  An employer with a payroll of more than three million five hundred
thousand dollars ($3,500,000), but not more than four million five hundred
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thousand dollars ($4,500,000), shall be assessed two thousand five hundred
dollars ($2,500).

(J)  An employer with a payroll of more than four million five hundred
thousand dollars ($4,500,000), but not more than five million five hundred
thousand dollars ($5,500,000), shall be assessed three thousand dollars
($3,000).

(K)  An employer with a payroll of more than five million five hundred
thousand dollars ($5,500,000), but not more than seven million dollars
($7,000,000), shall be assessed three thousand five hundred dollars ($3,500).

(L)  An employer with a payroll of more than seven million dollars
($7,000,000), but not more than twenty million dollars ($20,000,000), shall
be assessed six thousand seven hundred dollars ($6,700).

(M)  An employer with a payroll of more than twenty million dollars
($20,000,000) shall be assessed ten thousand dollars ($10,000).

(b)  (1)  In the manner as specified by this section, the director shall
identify those insured employers having a workers’ compensation experience
modification rating of 1.25 or more, and private sector self-insured employers
having an equivalent experience modification rating of 1.25 or more as
determined pursuant to subdivision (e).

(2)  The assessment required by this section shall be levied annually, on
a calendar year basis, on those insured employers and private sector
self-insured employers, as identified pursuant to paragraph (1), having the
highest workers’ compensation experience modification ratings or equivalent
experience modification ratings, that the director determines to be required
numerically to produce the total amount of the assessment to be collected
pursuant to subdivision (a).

(c)  The director shall collect the assessment from insured employers as
follows:

(1)  Upon the request of the director, the Department of Insurance shall
direct the licensed rating organization designated as the department’s
statistical agent to provide to the director, for purposes of subdivision (b),
a list of all insured employers having a workers’ compensation experience
rating modification of 1.25 or more, according to the organization’s records
at the time the list is requested, for policies commencing the year preceding
the year in which the assessment is to be collected.

(2)  The director shall determine the annual payroll of each insured
employer subject to assessment from the payroll that was reported to the
licensed rating organization identified in paragraph (1) for the most recent
period for which one full year of payroll information is available for all
insured employers.

(3)  On or before September 1 of each year, the director shall determine
each of the current insured employers subject to assessment, and the amount
of the total assessment for which each insured employer is liable. The
director immediately shall notify each insured employer, in a format chosen
by the insurer, of the insured’s obligation to submit payment of the
assessment to the director within 30 days after the date the billing was
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mailed, and warn the insured of the penalties for failure to make timely and
full payment as provided by this subdivision.

(4)  The director shall identify any insured employers that, within 30 days
after the mailing of the billing notice, fail to pay, or object to, their
assessments. The director shall mail to each of these employers a notice of
delinquency and a notice of the intention to assess penalties, advising that,
if the assessment is not paid in full within 15 days after the mailing of the
notices, the director will levy against the employer a penalty equal to 25
percent of the employer’s assessment, and will refer the assessment and
penalty to the Franchise Tax Board or another agency or department for
collection. The notices required by this paragraph shall be sent by United
States first-class mail.

(5)  If an assessment is not paid by an insured employer within 15 days
after the mailing of the notices required by paragraph (4), the director shall
refer the delinquent assessment and the penalty to the Franchise Tax Board,
or another agency or department, as deemed appropriate by the director, for
collection pursuant to Section 19290.1 of the Revenue and Taxation Code,
or Section 1900 of the Unemployment Insurance Code.

(d)  The director shall collect the assessment directly from private sector
self-insured employers. The failure of any private sector self-insured
employer to pay the assessment as billed constitutes grounds for the
suspension or termination of the employer’s certificate to self-insure.

(e)  The director shall adopt regulations implementing this section that
include provision for a method of determining experience modification
ratings for private sector self-insured employers that is generally equivalent
to the modification ratings that apply to insured employers and is weighted
by both severity and frequency.

(f)  The director shall determine whether the amount collected pursuant
to any assessment exceeds expenditures, as described in subdivision (a), for
the current year and shall credit the amount of any excess to any deficiency
in the prior year’s assessment or, if there is no deficiency, against the
assessment for the subsequent year.

SEC. 47. Section 1771.3 of the Labor Code is amended to read:
1771.3. (a)  (1)  The State Public Works Enforcement Fund is hereby

created as a special fund in the State Treasury. Notwithstanding Section
13340 of the Government Code, moneys in the fund shall be continuously
appropriated for the purposes the Department of Industrial Relations’
enforcement of prevailing wage requirements applicable to public works
pursuant to this chapter, and labor compliance enforcement as set forth in
subdivision (b) of Section 1771.55, and shall not be used or borrowed for
any other purpose.

(2)  The Director of Industrial Relations, with the approval of the Director
of Finance, shall determine and assess a fee on any awarding body using
funds derived from any bond issued by the state to fund public works
projects, in an amount not to exceed one-fourth of 1 percent of the bond
proceeds. The fee shall be set to cover the expenses of the Department of
Industrial Relations for administering the prevailing wage requirements on
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public works projects using those bond funds. The fee shall be payable by
the board, commission, department, agency, or official responsible for the
allocation of bond proceeds from the bond funds awarded to each project
at the time the funds are released to the project or other such time the
Department of Industrial Relations and the entity responsible for allocation
of the bond proceeds may agree. All fees collected pursuant to this section
shall be deposited in the State Public Works Enforcement Fund, and shall
be used only for enforcement of prevailing wage requirements on projects
using bond funds and other projects for which awarding bodies pay into the
fund. The administration and enforcement of prevailing wage requirements
is an administrative expense associated with public works construction.

(b)  The fee imposed by this section shall not apply to any contract
awarded prior to the effective date of regulations adopted by the department
pursuant to paragraph (2) of subdivision (b) of Section 1771.55.

(c)  The department shall report to the Legislature, not later than March
1, 2011, on its administration of the State Public Works Enforcement Fund,
and the prevailing wage enforcement activities undertaken by the department
utilizing that funding.

SEC. 48. Section 1771.5 of the Labor Code is amended to read:
1771.5. (a)  Notwithstanding Section 1771, an awarding body may not

require the payment of the general prevailing rate of per diem wages or the
general prevailing rate of per diem wages for holiday and overtime work
for any public works project of twenty-five thousand dollars ($25,000) or
less when the project is for construction work, or for any public works
project of fifteen thousand dollars ($15,000) or less when the project is for
alteration, demolition, repair, or maintenance work, if the awarding body
elects to initiate and enforce a labor compliance program pursuant to
subdivision (b) for every public works project under the authority of the
awarding body.

(b)  For purposes of this section, a labor compliance program shall include,
but not be limited to, the following requirements:

(1)  All bid invitations and public works contracts shall contain appropriate
language concerning the requirements of this chapter.

(2)  A prejob conference shall be conducted with the contractor and
subcontractors to discuss federal and state labor law requirements applicable
to the contract.

(3)  Project contractors and subcontractors shall maintain and furnish, at
a designated time, a certified copy of each weekly payroll containing a
statement of compliance signed under penalty of perjury.

(4)  The awarding body shall review, and, if appropriate, audit payroll
records to verify compliance with this chapter.

(5)  The awarding body shall withhold contract payments when payroll
records are delinquent or inadequate.

(6)  The awarding body shall withhold contract payments equal to the
amount of underpayment and applicable penalties when, after investigation,
it is established that underpayment has occurred.
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(c)  For purposes of this chapter, “labor compliance program” means a
labor compliance program that is approved, as specified in state regulations,
by the Director of the Department of Industrial Relations.

(d)  For purposes of this chapter, the Director of the Department of
Industrial Relations may revoke the approval of a labor compliance program
in the manner specified in state regulations.

SEC. 49. Section 1771.7 of the Labor Code is amended to read:
1771.7. (a)  (1)  An awarding body that chooses to use funds derived

from either the Kindergarten-University Public Education Facilities Bond
Act of 2002 or the Kindergarten-University Public Education Facilities
Bond Act of 2004 for a public works project, shall initiate and enforce, or
contract with a third party to initiate and enforce, a labor compliance
program, as described in subdivision (b) of Section 1771.5, with respect to
that public works project.

(2)  If an awarding body described in paragraph (1) chooses to contract
with a third party to initiate and enforce a labor compliance program for a
project described in paragraph (1), that third party shall not review the
payroll records of its own employees or the employees of its subcontractors,
and the awarding body or an independent third party shall review these
payroll records for purposes of the labor compliance program.

(b)  This section applies to public works that commence on or after April
1, 2003. For purposes of this subdivision, work performed during the design
and preconstruction phases of construction, including, but not limited to,
inspection and land surveying work, does not constitute the commencement
of a public work.

(c)  (1)  For purposes of this section, if any campus of the California State
University chooses to use the funds described in subdivision (a), then the
“awarding body” is the Chancellor of the California State University. For
purposes of this subdivision, if the chancellor is required by subdivision (a)
to initiate and enforce, or to contract with a third party to initiate and enforce,
the labor compliance program described in that subdivision, then in addition
to the requirements imposed upon an awarding body by subdivision (b) of
Section 1771.5, the Chancellor of the California State University shall review
the payroll records described in paragraphs (3) and (4) of subdivision (b)
of Section 1771.5 on at least a monthly basis to ensure the awarding body’s
compliance with the labor compliance program.

(2)  For purposes of this subdivision, if an awarding body described in
subdivision (a) is the University of California or any campus of that
university, and that awarding body is required by subdivision (a) to initiate
and enforce, or to contract with a third party to initiate and enforce, the labor
compliance program described in that subdivision, then in addition to the
requirements imposed upon an awarding body by subdivision (b) of Section
1771.5, the payroll records described in paragraphs (3) and (4) of subdivision
(b) of Section 1771.5 shall be reviewed on at least a monthly basis to ensure
the awarding body’s compliance with the labor compliance program.

(d)  (1)  An awarding body described in subdivision (a) shall make a
written finding that the awarding body has initiated and enforced, or has
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contracted with a third party to initiate and enforce, the labor compliance
program described in subdivision (a).

(2)  (A)  If an awarding body described in subdivision (a) is a school
district, the governing body of that district shall transmit to the State
Allocation Board, in the manner determined by that board, a copy of the
finding described in paragraph (1).

(B)  The State Allocation Board shall not release the funds described in
subdivision (a) to an awarding body that is a school district until the State
Allocation Board has received the written finding described in paragraph
(1).

(C)  If the State Allocation Board conducts a postaward audit procedure
with respect to an award of the funds described in subdivision (a) to an
awarding body that is a school district, the State Allocation Board shall
verify, in the manner determined by that board, that the school district has
complied with the requirements of this subdivision.

(3)  If an awarding body described in subdivision (a) is a community
college district, the Chancellor of the California State University, or the
office of the President of the University of California or any campus of the
University of California, that awarding body shall transmit, in the manner
determined by the Director of the Department of Industrial Relations, a copy
of the finding described in paragraph (1) to the director of that department,
or the director of any successor agency that is responsible for the oversight
of employee wage and employee work hours laws.

(e)  Notwithstanding Section 17070.63 of the Education Code, for
purposes of this act, the State Allocation Board shall increase the grant
amounts as described in Chapter 12.5 (commencing with Section 17070.10)
of Part 10 of Division 1 of Title 1 of the Education Code to accommodate
the state’s share of the increased costs of a new construction or
modernization project due to the initiation and enforcement of the labor
compliance program.

(f)  This section shall not apply to a contract awarded on or after the latter
of the effective date of regulations adopted by the Department of Industrial
Relations pursuant to paragraph (2) of subdivision (b) of Section 1771.55
or the effective date of the fees adopted by the department pursuant to
Section 1771.75.

SEC. 50. Section 1771.75 of the Labor Code is amended to read:
1771.75. (a)  An awarding body that chooses to use funds derived from

either the Kindergarten-University Public Education Facilities Bond Act of
2002 or the Kindergarten-University Public Education Facilities Bond Act
of 2004 for a public works project, shall pay a fee to the Department of
Industrial Relations, in an amount that the department shall establish, and
as it may from time to time amend, in an amount not to exceed one-fourth
of 1 percent of the bond proceeds, sufficient to support the department’s
costs in ensuring compliance with and enforcing prevailing wage
requirements on the project, and labor compliance enforcement as set forth
in subdivision (b) of Section 1771.55. All fees collected pursuant to this
subdivision shall be deposited in the State Public Works Enforcement Fund
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created by Section 1771.3, and shall be used only for enforcement of
prevailing wage requirements on those projects. The department may waive
the fee set forth in this section for an awarding body that has previously
been granted approval by the director to initiate and operate a labor
compliance program on the awarding body’s projects, and requests to
continue to operate that labor compliance program on its projects in lieu of
labor compliance by the department pursuant to subdivision (b) of Section
1771.55. This fee shall not be waived for an awarding body that contracts
with a third party to initiate and enforce labor compliance programs on the
awarding body’s projects.

(b)  This section applies to public works that commence on or after April
1, 2003. For purposes of this subdivision, work performed during the design
and preconstruction phases of construction, including, but not limited to,
inspection and land surveying work, does not constitute the commencement
of a public work.

(c)  (1)  For purposes of this section, if any campus of the California State
University chooses to use the funds described in subdivision (a), then the
awarding body is the Chancellor of the California State University and the
chancellor is required by subdivision (a) to pay a fee to the Department of
Industrial Relations.

(2)  For purposes of this subdivision, if an awarding body described in
subdivision (a) is the University of California or any campus of that
university, and that awarding body is required by subdivision (a) to pay a
fee to the Department of Industrial Relations, then the university shall review
the payroll records on at least a monthly basis to ensure the university’s
compliance with prevailing wage obligations.

(d)  The State Allocation Board shall notify the Department of Industrial
Relations of awarding bodies that are awarded funds subject to the fee
required by subdivision (a).

(e)  Notwithstanding Section 17070.63 of the Education Code, for
purposes of this section, the State Allocation Board shall increase the grant
amounts as described in Chapter 12.5 (commencing with Section 17070.10)
of Part 10 of Division 1 of Title 1 of the Education Code to accommodate
the state’s share of the increased costs of a new construction or
modernization project due to the fee required to be paid to the Department
of Industrial Relations to ensure compliance with and enforcement of
prevailing wage laws on the project. The State Allocation Board shall pay
the fee to the Department of Industrial Relations at the time bond funds are
released to the awarding body. All fees collected pursuant to this subdivision
shall be deposited in the State Public Works Enforcement Fund created by
Section 1771.3.

(f)  This section shall only apply to a contract awarded on or after both
the effective date of the department’s adoption of the fee set forth in
subdivision (a) and of regulations pursuant to paragraph (2) of subdivision
(b) of Section 1771.55.

SEC. 51. Section 1771.8 of the Labor Code is amended to read:
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1771.8. (a)  The body awarding any contract for a public works project
financed in any part with funds made available by the Water Security, Clean
Drinking Water, Coastal and Beach Protection Act of 2002 (Division 26.5
(commencing with Section 79500) of the Water Code) shall adopt and
enforce, or contract with a third party to adopt and enforce, a labor
compliance program pursuant to subdivision (b) of Section 1771.5 for
application to that public works project.

(b)  This section shall become operative only if the Water Security, Clean
Drinking Water, Coastal and Beach Protection Act of 2002 (Division 26.5
(commencing with Section 79500) of the Water Code) is approved by the
voters at the November 5, 2002, statewide general election.

(c)  This section shall not apply to a contract awarded on or after the latter
of the effective date of the regulations adopted by the Department of
Industrial Relations pursuant to paragraph (2) of subdivision (b) of Section
1771.55 or the effective date of the fees adopted by the department pursuant
to Section 1771.85.

SEC. 52. Section 1777.5 of the Labor Code is amended to read:
1777.5. (a)  Nothing in this chapter shall prevent the employment of

properly registered apprentices upon public works.
(b)  Every apprentice employed upon public works shall be paid the

prevailing rate of per diem wages for apprentices in the trade to which he
or she is registered and shall be employed only at the work of the craft or
trade to which he or she is registered.

(c)  Only apprentices, as defined in Section 3077, who are in training
under apprenticeship standards that have been approved by the Chief of the
Division of Apprenticeship Standards and who are parties to written
apprentice agreements under Chapter 4 (commencing with Section 3070)
of Division 3 are eligible to be employed at the apprentice wage rate on
public works. The employment and training of each apprentice shall be in
accordance with either of the following:

(1)  The apprenticeship standards and apprentice agreements under which
he or she is training.

(2)  The rules and regulations of the California Apprenticeship Council.
(d)  When the contractor to whom the contract is awarded by the state or

any political subdivision, in performing any of the work under the contract,
employs workers in any apprenticeable craft or trade, the contractor shall
employ apprentices in at least the ratio set forth in this section and may
apply to any apprenticeship program in the craft or trade that can provide
apprentices to the site of the public work for a certificate approving the
contractor under the apprenticeship standards for the employment and
training of apprentices in the area or industry affected. However, the decision
of the apprenticeship program to approve or deny a certificate shall be
subject to review by the Administrator of Apprenticeship. The apprenticeship
program or programs, upon approving the contractor, shall arrange for the
dispatch of apprentices to the contractor. A contractor covered by an
apprenticeship program’s standards shall not be required to submit any
additional application in order to include additional public works contracts
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under that program. “Apprenticeable craft or trade,” as used in this section,
means a craft or trade determined as an apprenticeable occupation in
accordance with rules and regulations prescribed by the California
Apprenticeship Council. As used in this section, “contractor” includes any
subcontractor under a contractor who performs any public works not
excluded by subdivision (o).

(e)  Prior to commencing work on a contract for public works, every
contractor shall submit contract award information to an applicable
apprenticeship program that can supply apprentices to the site of the public
work. The information submitted shall include an estimate of journeyman
hours to be performed under the contract, the number of apprentices proposed
to be employed, and the approximate dates the apprentices would be
employed. A copy of this information shall also be submitted to the awarding
body if requested by the awarding body. Within 60 days after concluding
work on the contract, each contractor and subcontractor shall submit to the
awarding body, if requested, and to the apprenticeship program a verified
statement of the journeyman and apprentice hours performed on the contract.
The information under this subdivision shall be public. The apprenticeship
programs shall retain this information for 12 months.

(f)  The apprenticeship program that can supply apprentices to the area
of the site of the public work shall ensure equal employment and affirmative
action in apprenticeship for women and minorities.

(g)  The ratio of work performed by apprentices to journeymen employed
in a particular craft or trade on the public work may be no higher than the
ratio stipulated in the apprenticeship standards under which the
apprenticeship program operates where the contractor agrees to be bound
by those standards, but, except as otherwise provided in this section, in no
case shall the ratio be less than one hour of apprentice work for every five
hours of journeyman work.

(h)  This ratio of apprentice work to journeyman work shall apply during
any day or portion of a day when any journeyman is employed at the jobsite
and shall be computed on the basis of the hours worked during the day by
journeymen so employed. Any work performed by a journeyman in excess
of eight hours per day or 40 hours per week shall not be used to calculate
the ratio. The contractor shall employ apprentices for the number of hours
computed as above before the end of the contract or, in the case of a
subcontractor, before the end of the subcontract. However, the contractor
shall endeavor, to the greatest extent possible, to employ apprentices during
the same time period that the journeymen in the same craft or trade are
employed at the jobsite. Where an hourly apprenticeship ratio is not feasible
for a particular craft or trade, the Chief of the Division of Apprenticeship
Standards, upon application of an apprenticeship program, may order a
minimum ratio of not less than one apprentice for each five journeymen in
a craft or trade classification.

(i)  A contractor covered by this section that has agreed to be covered by
an apprenticeship program’s standards upon the issuance of the approval
certificate, or that has been previously approved for an apprenticeship
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program in the craft or trade, shall employ the number of apprentices or the
ratio of apprentices to journeymen stipulated in the applicable apprenticeship
standards, but in no event less than the 1-to-5 ratio required by subdivision
(g).

(j)  Upon proper showing by a contractor that he or she employs
apprentices in a particular craft or trade in the state on all of his or her
contracts on an annual average of not less than one hour of apprentice work
for every five hours of labor performed by journeymen, the Chief of the
Division of Apprenticeship Standards may grant a certificate exempting the
contractor from the 1-to-5 hourly ratio, as set forth in this section for that
craft or trade.

(k)  An apprenticeship program has the discretion to grant to a
participating contractor or contractor association a certificate, which shall
be subject to the approval of the Administrator of Apprenticeship, exempting
the contractor from the 1-to-5 ratio set forth in this section when it finds
that any one of the following conditions is met:

(1)  Unemployment for the previous three-month period in the area
exceeds an average of 15 percent.

(2)  The number of apprentices in training in the area exceeds a ratio of
1 to 5.

(3)  There is a showing that the apprenticeable craft or trade is replacing
at least one-thirtieth of its journeymen annually through apprenticeship
training, either on a statewide basis or on a local basis.

(4)  Assignment of an apprentice to any work performed under a public
works contract would create a condition that would jeopardize his or her
life or the life, safety, or property of fellow employees or the public at large,
or the specific task to which the apprentice is to be assigned is of a nature
that training cannot be provided by a journeyman.

(l)  When an exemption is granted pursuant to subdivision (k) to an
organization that represents contractors in a specific trade from the 1-to-5
ratio on a local or statewide basis, the member contractors shall not be
required to submit individual applications for approval to local joint
apprenticeship committees, if they are already covered by the local
apprenticeship standards.

(m)  (1)  A contractor to whom a contract is awarded, who, in performing
any of the work under the contract, employs journeymen or apprentices in
any apprenticeable craft or trade shall contribute to the California
Apprenticeship Council the same amount that the director determines is the
prevailing amount of apprenticeship training contributions in the area of
the public works site. A contractor may take as a credit for payments to the
council any amounts paid by the contractor to an approved apprenticeship
program that can supply apprentices to the site of the public works project.
The contractor may add the amount of the contributions in computing his
or her bid for the contract.

(2)  At the conclusion of the 2002–03 fiscal year and each fiscal year
thereafter, the California Apprenticeship Council shall distribute training
contributions received by the council under this subdivision, less the
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expenses of the Division of Apprenticeship Standards for administering this
subdivision, by making grants to approved apprenticeship programs for the
purpose of training apprentices. The funds shall be distributed as follows:

(A)  If there is an approved multiemployer apprenticeship program serving
the same craft or trade and geographic area for which the training
contributions were made to the council, a grant to that program shall be
made.

(B)  If there are two or more approved multiemployer apprenticeship
programs serving the same craft or trade and geographic area for which the
training contributions were made to the council, the grant shall be divided
among those programs based on the number of apprentices registered in
each program.

(C)  All training contributions not distributed under subparagraphs (A)
and (B) shall be used to defray the future expenses of the Division of
Apprenticeship Standards.

(3)  All training contributions received pursuant to this subdivision shall
be deposited in the Apprenticeship Training Contribution Fund, which is
hereby created in the State Treasury. Upon appropriation by the Legislature,
all money in the Apprenticeship Training Contribution Fund shall be used
for the purpose of carrying out this subdivision and to pay the expenses of
the Division of Apprenticeship Standards.

(n)  The body awarding the contract shall cause to be inserted in the
contract stipulations to effectuate this section. The stipulations shall fix the
responsibility of compliance with this section for all apprenticeable
occupations with the prime contractor.

(o)  This section does not apply to contracts of general contractors or to
contracts of specialty contractors not bidding for work through a general or
prime contractor when the contracts of general contractors or those specialty
contractors involve less than thirty thousand dollars ($30,000).

(p)  All decisions of an apprenticeship program under this section are
subject to Section 3081.

SEC. 53. Section 11105.8 is added to the Penal Code, to read:
11105.8. A nonprofit organization that is funded pursuant to subsection

(a) of Section 3796h of Title 42 of the United States Code may be granted
access to local, state, or federal criminal justice system information available
to law enforcement agencies, including access to the California Law
Enforcement Telecommunications System, provided that the nonprofit
agency meets all other federal and state requirements for access to that
information or system.

SEC. 54. Section 5164 of the Public Resources Code is amended to read:
5164. (a)  (1)  A county, city, city and county, or special district shall

not hire a person for employment, or hire a volunteer to perform services,
at a county, city, city and county, or special district operated park,
playground, recreational center, or beach used for recreational purposes, in
a position having supervisory or disciplinary authority over a minor, if that
person has been convicted of an offense specified in paragraph (2).
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(2)  (A)  A violation or attempted violation of Section 220, 261.5, 262,
273a, 273d, or 273.5 of the Penal Code, or a sex offense listed in Section
290 of the Penal Code, except for the offense specified in subdivision (d)
of Section 243.4 of the Penal Code.

(B)  A felony or misdemeanor conviction specified in subparagraph (C)
within 10 years of the date of the employer’s request.

(C)  A felony conviction that is over 10 years old, if the subject of the
request was incarcerated within 10 years of the employer’s request, for a
violation or attempted violation of an offense specified in Chapter 3
(commencing with Section 207) of Title 8 of Part 1 of the Penal Code,
Section 211 or 215 of the Penal Code, wherein it is charged and proved that
the defendant personally used a deadly or dangerous weapon, as provided
in subdivision (b) of Section 12022 of the Penal Code, in the commission
of that offense, Section 217.1 of the Penal Code, Section 236 of the Penal
Code, an offense specified in Chapter 9 (commencing with Section 240) of
Title 8 of Part 1 of the Penal Code, or an offense specified in subdivision
(c) of Section 667.5 of the Penal Code, provided that a record of a
misdemeanor conviction shall not be transmitted to the requester unless the
subject of the request has a total of three or more misdemeanor convictions,
or a combined total of three or more misdemeanor and felony convictions,
for violations listed in this section within the 10-year period immediately
preceding the employer’s request or has been incarcerated for any of those
convictions within the preceding 10 years.

(b)  (1)  To give effect to this section, a county, city, city and county, or
special district shall require each such prospective employee or volunteer
to complete an application that inquires as to whether or not that individual
has been convicted of an offense specified in subdivision (a). The county,
city, city and county, or special district shall screen, pursuant to Section
11105.3 of the Penal Code, any such prospective employee or volunteer,
having supervisory or disciplinary authority over a minor, for that person’s
criminal background.

(2)  A local agency request for Department of Justice records pursuant
to this subdivision shall include the prospective employee’s or volunteer’s
fingerprints, which may be taken by the local agency, and any other data
specified by the Department of Justice. The request shall be made on a form
approved by the Department of Justice. A fee shall not be charged to the
local agency for requesting the records of a prospective volunteer pursuant
to this subdivision.

(3)  A county, city, city and county, or special district may charge a
prospective employee or volunteer described in subdivision (a) a fee to
cover all of the county, city, city and county, or special district’s costs
attributable to the requirements imposed by this section.

SEC. 55. Section 11006 of the Revenue and Taxation Code is amended
to read:

11006. (a)  Commencing on December 31, 2001, the Controller, in
consultation with the Department of Motor Vehicles and the Department
of Finance, shall recalculate the distribution of the amount of motor vehicle
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license fees paid by commercial vehicles that are subject to Section 9400.1
of the Vehicle Code and transfer the following sums from the General Fund
in the following order:

(1)  An amount sufficient to cover all allocations and interception of funds
associated with all pledges, liens, encumbrances and priorities as set forth
in Section 25350.6 of the Government Code, which shall be transferred so
as to pay that allocation.

(2)  An amount sufficient to continue allocations to the State Treasury to
the credit of the Vehicle License Fee Account of the Local Revenue Fund,
as established pursuant to Section 17600 of the Welfare and Institutions
Code, which would be in the same amount had the amendments made by
the act that added this section to Section 10752 of the Revenue and Taxation
Code not been enacted, which shall be deposited in the State Treasury to
the credit of the Vehicle License Fee Account of the Local Revenue Fund,
as established pursuant to Section 17600 of the Welfare and Institutions
Code. This paragraph shall be inoperative commencing with the 2010–11
fiscal year.

(3)  An amount sufficient to continue allocations to the State Treasury to
the credit of the Vehicle License Fee Growth Account of the Local Revenue
Fund, as established pursuant to Section 17600 of the Welfare and
Institutions Code, which would be in the same amount had the amendments
made by the act that added this section to Section 10752 of the Revenue
and Taxation Code not been enacted, which shall be deposited in the State
Treasury to the credit of the Vehicle License Fee Growth Account of the
Local Revenue Fund, as established pursuant to Section 17600 of the Welfare
and Institutions Code.

(4)  An amount sufficient to cover all allocations and interception of funds
associated with all pledges, liens, encumbrances and priorities, other than
those referred to in paragraph (1), as set forth in Section 25350 and following
of, Section 53584 and following of, 5450 and following of, the Government
Code, which shall be transferred so as to pay those allocations.

(b)  The balance of any funds not otherwise allocated pursuant to
subdivision (a) shall continue to be deposited to the credit of the Motor
Vehicle License Fee Account in the Transportation Tax Fund and allocated
to each city, county, and city and county as otherwise provided by law.

(c)  In enacting paragraphs (1) and (4) of subdivision (a), the Legislature
declares that paragraphs (1) and (4) of subdivision (a), shall not be construed
to obligate the State of California to make any payment to a city, city and
county, or county from the Motor Vehicle License Fee Account in the
Transportation Tax Fund in any amount or pursuant to any particular
allocation formula, or to make any other payment to a city, city and county,
or county, including, but not limited to, any payment in satisfaction of any
debt or liability incurred or so guaranteed if the State of California had not
so bound itself prior to the enactment of this section.

(d)  Notwithstanding subdivisions (a) and (b), on and after July 1, 2010,
that amount equal to the amount that would have been transferred pursuant
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to paragraph (2) of subdivision (a) had the act adding this subdivision not
been enacted, shall not be transferred from the General Fund.

SEC. 56. Section 19558 of the Revenue and Taxation Code is amended
to read:

19558. (a)  Subject to the limitations of this section and federal law, the
Franchise Tax Board may provide the Public Employees’ Retirement System
with the names and addresses or other identification or location information
from income tax returns or other records required under Part 10 (commencing
with Section 17001) or this part, for both of the following:

(1)  Solely for the purposes of disbursing unclaimed benefits pursuant to
Chapter 13 (commencing with Section 21250) and Chapter 14 (commencing
with Section 21490) of Part 3 of Division 5 of Title 2 of the Government
Code and distributing member statements on an annual basis.

(2)  Until June 30, 2016, solely for the purpose of filing required data
pursuant to the Early Retiree Reinsurance Program (Sec. 1102, Public Law
111-148; 42 U.S.C. Sec. 18002), Part 149 of Title 45 of the Code of Federal
Regulations, and related departmental directives.

(b)  Neither the Public Employees’ Retirement System, nor its agents,
nor any of its current or former officers or employees, shall disclose or use
any information obtained pursuant to this section except as provided in this
section. Any disclosure not authorized by this section is a misdemeanor.

(c)  The Franchise Tax Board may from time to time review the use of
information provided to the Public Employees’ Retirement System pursuant
to this section and the Public Employees’ Retirement System shall provide
the Franchise Tax Board with access for that purpose. The reviews shall be
limited to ensuring that the Public Employees’ Retirement System uses the
information provided by the Franchise Tax Board only in the manner
specified in subdivision (a). The Franchise Tax Board shall report all findings
to the Public Employees’ Retirement System.

SEC. 57. Section 1088 of the Unemployment Insurance Code is amended
to read:

1088. (a)  (1)  Each employer shall file with the director within the time
required by subdivision (a) or (d) of Section 1110 for payment of employer
contributions, a report of contributions, a quarterly return, and a report of
wages paid to his or her workers in the form and containing any information
as the director prescribes. An electronic funds transfer of contributions
pursuant to subdivision (f) of Section 1110 shall satisfy the requirement for
a report of contributions. The quarterly return shall include the total amount
of wages, employer contributions required under Sections 976 and 976.6,
worker contributions required under Section 984, the amounts required to
be withheld under Section 13020, or withheld under Section 13028, and
any other information as the director shall prescribe. The report of wages
shall include individual amounts required to be withheld under Section
13020 or withheld under Section 13028.

(2)  (A)  In order to enhance efforts to reduce tax fraud and to reduce the
personal income tax reporting burden, effective January 1, 1997, the report
of wages shall also include the full first name of the employee and total
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wages, as defined in Section 13009, paid to each employee. This paragraph
shall apply to reports of wages for all periods ending on or before December
31, 1999.

(B)  For all periods beginning on or after January 1, 2000, the report of
wages shall also include total wages subject to personal income tax, as
defined in Section 13009.5, paid to each employee.

(b)  Each employer shall file with the director within the time required
by subdivision (b) or (d) of Section 1110 for payment of worker
contributions, a report of contributions containing the employer’s business
name, address, and account number, the total amount of worker contributions
due, and any other information as the director shall prescribe. The director
shall prescribe the form for the report of contributions. An electronic funds
transfer of contributions pursuant to subdivision (f) of Section 1110 shall
satisfy the requirement for a report of contributions.

(c)  In addition to the report of contributions, quarterly return, and report
of wages required by employers under subdivision (a), an individual who
has elected coverage under subdivision (a) of Section 708 is also required
to file a separate report of contributions, and quarterly return, subject to Part
2 (commencing with Section 2601).

(d)  Any employer making an election under subdivision (d) of Section
1110 shall submit the report of wages described in subdivision (a), within
the time required for submitting employer contributions under subdivision
(a) of Section 1110.

(e)  (1)  In addition to the report of contributions, quarterly return, and
report of wages described in subdivision (a), each employer shall file with
the director an annual reconciliation return showing the total amount of
wages, employer contributions required under Sections 976 and 976.6,
worker contributions required under Section 984, the amounts required to
be withheld under Section 13020 or withheld under Section 13028, and any
other information as the director shall prescribe. This annual reconciliation
return shall be due on the first day of January following the close of the
prior calendar year and shall become delinquent if not filed on or before the
last day of that month.

(2)  This subdivision shall not apply to individuals electing coverage
under Section 708 or 708.5 or employers electing financing under Section
821.

(3)  The requirement to file the annual reconciliation return for the prior
calendar year under this subdivision shall not apply to the 2012 calendar
year and thereafter.

(f)  For purposes of making a report of wages under subdivision (a),
employers who are required under Section 6011 of the Internal Revenue
Code and authorized regulations thereunder to file magnetic media returns,
shall, within 90 days of becoming subject to this requirement, do one of the
following:

(1)  Submit a magnetic media format to the department for approval, and
upon receiving approval from the department, submit any subsequent reports
of wages on magnetic media.
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(2)  Establish to the satisfaction of the director that there is a lack of
automation, a severe economic hardship, a current exemption from
submitting magnetic media information returns for federal purposes, or
other good cause for not complying with the provisions of this subdivision.
Approved waivers shall be valid for six months or longer, at the discretion
of the director.

(g)  The Franchise Tax Board shall be allowed access to the information
filed with the department pursuant to this section.

(h)  The requirement in subdivision (a) to file a quarterly return shall
begin with the first calendar quarter of the 2011 calendar year.

SEC. 58. Section 1112.5 of the Unemployment Insurance Code is
amended to read:

1112.5. (a)  Any employer who without good cause fails to file the return
and reports required by subdivision (a) of Section 1088 and subdivision (a)
of Section 13021 within 60 days of the time required under subdivision (a)
of Section 1110 shall pay a penalty of 10 percent of the amount of
contributions and personal income tax withholding required by this report.
This penalty shall be in addition to the penalties required by Sections 1112
and 1126.

(b)  For purposes of subdivision (a), the amount of contributions and
personal income tax required by the report of contributions shall be reduced
by the amount of any contributions and personal income tax paid on or
before the prescribed payment dates.

SEC. 59. Section 1113.1 of the Unemployment Insurance Code is
amended to read:

1113.1. An employer who, through an error caused by excusable neglect,
makes an underpayment of the amount due on a report of contributions
pursuant to subdivision (b) of Section 1088 shall not be liable for penalty
or interest under Sections 1112, 1113, 1127 or 1129 if proper adjustment
is made at the time of the filing of the quarterly report of contributions and
quarterly return, for the same calendar quarter under subdivision (a) of
Section 1088 and an explanation of the error is attached to the report or
return.

SEC. 60. Section 1275 of the Unemployment Insurance Code is amended
to read:

1275. (a)  Unemployment compensation benefit award computations
shall be based on wages paid in the base period. “Base period” means: for
benefit years beginning in October, November, or December, the four
calendar quarters ended in the next preceding month of June; for benefit
years beginning in January, February, or March, the four calendar quarters
ended in the next preceding month of September; for benefit years beginning
in April, May, or June, the four calendar quarters ended in the next preceding
month of December; for benefit years beginning in July, August, or
September, the four calendar quarters ended with the next preceding month
of March. Wages used in the determination of benefits payable to an
individual during any benefit year may not be used in determining that
individual’s benefits in any subsequent benefit year.
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(b)  For any new claim filed on or after September 3, 2011, or earlier if
the department implements the technical changes necessary to establish
claims under the alternate base period, as specified in subdivision (c), if an
individual cannot establish a claim under subdivision (a), then “base period”
means: for benefit years beginning in October, November, or December,
the four calendar quarters ended in the next preceding month of September;
for benefit years beginning in January, February, or March, the four calendar
quarters ended in the next preceding month of December; for benefit years
beginning in April, May, or June, the four calendar quarters ended in the
next preceding month of March; for benefit years beginning in July, August,
or September, the four calendar quarters ended in the next preceding month
of June. As provided in Section 1280, the quarter with the highest wages
shall be used to determine the individual’s weekly benefit amount. Wages
used in the determination of benefits payable to an individual during any
benefit year may not be used in determining that individual’s benefits in
any subsequent benefit year.

(c)  The department shall implement the technical changes necessary to
establish claims under the alternate base period specified in subdivision (b)
as soon as possible, but no later than September 3, 2011.

SEC. 61. Article 9 (commencing with Section 1900) is added to Chapter
7 of Part 1 of Division 1 of the Unemployment Insurance Code, to read:

Article 9.  Penalty Assessments

1900. (a)  (1)  Notwithstanding any other law, the Department of
Industrial Relations may enter into an agreement with the department that
provides for the transfer of all or part of the responsibility from the
Department of Industrial Relations, or any office or division within that
department, to the department for the collection of penalty assessments
including, but not limited to, delinquent fees, wages, penalties, judgments,
assessments, costs, citations, debts, and any interest thereon, arising out of
the enforcement of any law within the jurisdiction of the Department of
Industrial Relations or any office or division within. The agreement shall
specify the terms under which those items and interest shall become subject
to collection by the department.

(2)  The agreement shall also prescribe a procedure for the Department
of Industrial Relations to reimburse the department for the costs of collection,
and provide that the amount of any reimbursement shall not exceed the
actual costs of collection, including court costs and reasonable attorney’s
fees. Wherever possible the collection costs shall be borne by the debtor.

(b)  For amounts referred for collection under subdivision (a), interest
shall accrue at the adjusted annual rate and by the method established
pursuant to Section 685.010 of the Code of Civil Procedure from and after
the date of notice until paid.

(c)  Amounts referred for collection under subdivision (a) shall be treated
as final liabilities and due and payable to the State of California and may
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be collected from the debtor by the department in any manner authorized
under the law for collection of any amount imposed under this division.
Any information, information sources, enforcement remedies, and
capabilities available to the Department of Industrial Relations shall be
available to the department to be used in conjunction with, or independent
of, the information, information sources, remedies, and capabilities available
to the department for purposes of administering this code.

(d)  The provisions of Article 8 (commencing with Section 1870) and
Section 1110.1 shall not apply to amounts referred for collection under
subdivision (a).

SEC. 62. Section 13021 of the Unemployment Insurance Code is
amended to read:

13021. (a)  Every employer required to withhold any tax under Section
13020 shall for each calendar quarter, whether or not wages or payments
are paid in the quarter, file a withholding report, a quarterly return, as
prescribed in subdivision (a) of Section 1088, and a report of wages in a
form prescribed by the department, and pay over the taxes so required to
be withheld. The report of wages shall include individual amounts required
to be withheld under Section 13020 or withheld under Section 13028. Except
as provided in subdivisions (c) and (d), the employer shall file a withholding
report, a quarterly return, as prescribed in subdivision (a) of Section 1088,
and a report of wages, and remit the total amount of income taxes withheld
during the calendar quarter on or before the last day of the month following
the close of the calendar quarter.

(b)  Every employer electing to file a single annual return under
subdivision (d) of Section 1110 shall report and pay any taxes withheld
under Section 13020 on an annual basis within the time specified in
subdivision (d) of Section 1110.

(c)  (1)  Effective January 1, 1995, whenever an employer is required, for
federal income tax purposes, to remit the total amount of withheld federal
income tax in accordance with Section 6302 of the Internal Revenue Code
and regulations thereunder, and the accumulated amount of state income
tax withheld is more than five hundred dollars ($500), the employer shall
remit the total amount of income tax withheld for state income tax purposes
within the number of banking days as specified for withheld federal income
taxes by Section 6302 of the Internal Revenue Code, and regulations
thereunder.

(2)  Effective January 1, 1996, the five hundred dollar ($500) amount
referred to in paragraph (1) shall be adjusted annually as follows, based on
the annual average rate of interest earned on the Pooled Money Investment
Fund as of June 30 in the prior fiscal year:

Average Rate of Interest
$  75Greater than or equal to 9 percent:

  
  250

Less than 9 percent, but greater than or equal to
   7 percent:

95

Ch. 719— 51 —

3426



  
  400

Less than 7 percent, but greater than or equal to
   4 percent:

  500Less than 4 percent:

(d)  (1)  Notwithstanding subdivisions (a) and (c), for calendar years
beginning prior to January 1, 1995, if in the 12-month period ending June
30 of the prior year the cumulative average payment made pursuant to this
division or Section 1110, for eight-month periods, as defined under Section
6302 of the Internal Revenue Code and regulations thereunder, was fifty
thousand dollars ($50,000) or more, the employer shall remit the total amount
of income tax withheld within three banking days following the close of
each eight-month period, as defined by Section 6302 of the Internal Revenue
Code and regulations thereunder. For purposes of this subdivision, payment
shall be made by electronic funds transfer in accordance with Section
13021.5, for one calendar year beginning on January 1. Payment is deemed
complete on the date the electronic funds transfer is initiated if settlement
to the state’s demand account occurs on or before the banking day following
the date the transfer is initiated. If settlement to the state’s demand account
does not occur on or before the banking day following the date the transfer
is initiated, payment is deemed complete on the date settlement occurs. The
department shall, on or before October 31 of the prior year, notify all
employers required to make payment by electronic funds transfer of these
requirements.

(2)  Notwithstanding subdivisions (a) and (c), for calendar years beginning
on or after January 1, 1995, if in the 12-month period ending June 30 of the
prior year, the cumulative average payment made pursuant to this division
or Section 1110 for any deposit periods, as defined under Section 6302 of
the Internal Revenue Code and regulations thereunder, was twenty thousand
dollars ($20,000) or more, the employer shall remit the total amount of
income tax withheld within the number of banking days as specified for
federal income taxes by Section 6302 of the Internal Revenue Code and
regulations thereunder. For purposes of this subdivision, payment shall be
made by electronic funds transfer in accordance with Section 13021.5, for
one calendar year beginning on January 1. Payment is deemed complete on
the date the electronic funds transfer is initiated if settlement to the state’s
demand account occurs on or before the banking day following the date the
transfer is initiated. If settlement to the state’s demand account does not
occur on or before the banking day following the date the transfer is initiated,
payment is deemed complete on the date settlement occurs. The department
shall, on or before October 31 of the prior year, notify all employers required
by this paragraph to make payments by electronic funds transfer of these
requirements.

(3)  Notwithstanding paragraph (2), effective January 1, 1995, electronic
funds transfer payments that are subject to the one-day deposit rule, as
defined by Section 6302 of the Internal Revenue Code and regulations
thereunder, shall be deemed timely if the payment settles to the state’s
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demand account within three banking days after the date the employer meets
the threshold for the one-day deposit rule.

(4)  Any taxpayer required to remit payments pursuant to paragraphs (1)
and (2) may request from the department a waiver of those requirements.
The department may grant a waiver only if it determines that the particular
amounts paid in excess of fifty thousand dollars ($50,000) or twenty
thousand dollars ($20,000), as stated in paragraphs (1) and (2), respectively,
were the result of an unprecedented occurrence for that employer, and were
not representative of the employer’s cumulative average payment in prior
years.

(5)  Any state agency required to remit payments pursuant to paragraphs
(1) and (2) may request a waiver of those requirements from the department.
The department may grant a waiver if it determines that there will not be a
negative impact on the interest earnings of the General Fund. If there is a
negative impact to the General Fund, the department may grant a waiver if
the requesting state agency follows procedures designated by the department
to mitigate the impact to the General Fund.

(e)  Any employer not required to make payment pursuant to subdivision
(d) of this section may elect to make payment by electronic funds transfer
in accordance with Section 13021.5 under the following conditions:

(1)  The election shall be made in a form, and shall contain information,
as prescribed by the director, and shall be subject to approval by the
department.

(2)  If approved, the election shall be effective on the date specified in
the notification to the employer of approval.

(3)  The election shall be operative from the date specified in the
notification of approval, and shall continue in effect until terminated by the
employer or the department.

(4)  Funds remitted by electronic funds transfer pursuant to this subdivision
shall be deemed complete in accordance with subdivision (d) or as deemed
appropriate by the director to encourage use of this payment method.

(f)  Notwithstanding Section 1112, no interest or penalties shall be
assessed against any employer who remits at least 95 percent of the amount
required by subdivision (c) or (d) if the failure to remit the full amount is
not willful and any remaining amount due is paid with the next payment.
The director may allow any employer to submit the amounts due from
multiple locations upon a showing that those submissions are necessary to
comply with subdivision (c) or (d).

(g)  The department may, if it believes that action is necessary, require
any employer to make the report or return required by this section and pay
to it the tax deducted and withheld at any time, or from time to time but no
less frequently than provided for in subdivision (a).

(h)  Any employer required to withhold any tax and who is not required
to make payment under subdivision (c) shall remit the total amount of income
tax withheld during each month of each calendar quarter, on or before the
15th day of the subsequent month if the income tax withheld for any of the
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three months or, cumulatively for two or more months, is three hundred
fifty dollars ($350) or more.

(i)  For purposes of subdivisions (a), (c), and (h), payment is deemed
complete when it is placed in a properly addressed envelope, bearing the
correct postage, and it is deposited in the United States mail.

(j)  (1)  In addition to the withholding report, quarterly return, and report
of wages described in subdivision (a), each employer shall file with the
director an annual reconciliation return showing the amount required to be
withheld under Section 13020, and any other information the director shall
prescribe. This annual reconciliation return shall be due on the first day of
January following the close of the prior calendar year and shall become
delinquent if not filed on or before the last day of that month.

(2)  The requirement to file the annual reconciliation return for the prior
calendar year under this subdivision shall not apply to the 2012 calendar
year and thereafter.

(k)  The requirement in subdivision (a) to file a quarterly return shall
begin with the first calendar quarter of the 2011 calendar year.

SEC. 63. Section 13050 of the Unemployment Insurance Code is
amended to read:

13050. (a)  Every employer or person required to deduct and withhold
from an employee a tax under Section 986, 3260, or 13020, or who would
have been required to deduct and withhold a tax under Section 13020
(determined without regard to Section 13025) if the employee had claimed
no more than one withholding exemption, shall furnish to each employee
in respect of the remuneration paid by the person to the employee during
the calendar year, on or before January 31 of the succeeding year, or, if his
or her employment is terminated before the close of the calendar year, on
the day on which the last payment of remuneration is made, a written
statement showing all of the following:

(1)  The name of the person.
(2)  The name of the employee, and his or her social security or identifying

number if wages have been paid.
(3)  The total amount of wages subject to personal income tax, as defined

by Section 13009.5.
(4)  The total amount deducted and withheld as tax under Section 13020.
(5)  The total amount of worker contributions paid by the employee

pursuant to Section 986.
(6)  The total amount of worker contributions paid by the employee

pursuant to Section 3260.
(7)  The total amount of elective deferrals (within the meaning of Section

402(g)(3) of the Internal Revenue Code) and compensation deferred pursuant
to Section 457 of the Internal Revenue Code.

(b)  The statement required to be furnished pursuant to this section in
respect of any remuneration shall be furnished at other times, shall contain
other information, and shall be in a form, as the department may by
authorized regulations prescribe.
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(c)  If, during any calendar year, any person makes a payment of
third-party sick pay to an employee, that person shall, on or before January
15 of the succeeding year, furnish a written statement to the employer in
respect of whom the payment was made showing all of the following:

(1)  The name and, if there is withholding under this division, the social
security number of that employee.

(2)  The total amount of the third-party sick pay paid to that employee
during the calendar year.

(3)  The total amount, if any, deducted and withheld from that sick pay
under this division. For purposes of the preceding sentence, the term
“third-party sick pay” means any sick pay, as defined in subdivision (b) of
Section 13028.6, which does not constitute wages for purposes of this
division, determined without regard to subdivision (a) of Section 13028.6.

(A)  For purposes of Chapter 10 (commencing with Section 2101) of Part
1 of Division 1, the statements required to be furnished by this subdivision
shall be treated as statements required under this section to be furnished to
employees.

(B)  Every employer who receives a statement under this subdivision with
respect to sick pay paid to any employee during any calendar year shall, on
or before January 31 of the succeeding year, furnish a written statement to
that employee showing all of the information shown on the statement
furnished under this subdivision.

(d)  The Franchise Tax Board shall be allowed access to the information
filed with the department pursuant to this section.

SEC. 64. Section 1673.2 of the Vehicle Code is amended to read:
1673.2. (a)  The department, in coordination with the Department of

Finance, shall do all of the following:
(1)  Search its records to identify the registered owner or lessee. Except

as required under Section 1673.4, the department shall mail to the registered
owner or lessee a refund notification form notifying the registered owner
or lessee that he or she is eligible for a refund of the smog impact fee. This
form shall identify the vehicle make and year, and include a refund claim
that shall be signed, under penalty of perjury, and returned to the department.

(2)  Shall acknowledge by mail claims for refund from registered owners
or lessees received prior to the effective date of this section.

(3)  Except as provided in Section 1673.4, shall verify whether the
information provided in any claim is true and correct and shall refund the
three hundred dollar ($300) smog impact fee, plus the amount of any penalty
collected for late payment of the smog impact fee, and any interest earned
on those charges, to the person shown to be the registered owner or lessee.

(b)  Notwithstanding any other provision of law, interest shall be paid on
all claims at a single annual rate, calculated by the Department of Finance,
that averages the annualized interest rates earned by the Pooled Money
Investment Account for the period beginning October 1990 and ending on
the effective date of this section. Interest on each refund shall be calculated
from the date the smog impact fee and vehicle registration transaction was
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completed to the date the refund is issued. Accrual of interest shall terminate
one year after the effective date of this section.

(c)  (1)  Notwithstanding any other provision of law, those who paid the
smog impact fee between October 15, 1990, and October 19, 1999, may
file a claim for refund.

(2)  Claims for refund by a registered owner or lessee shall be filed with
the Department of Motor Vehicles within three years of the effective date
of this section.

SEC. 65. (a)  The Legislature finds and declares all of the following:
(1)  The Legislature appropriated thirty million two hundred eighty-three

thousand dollars ($30,283,000) in Item 0855-101-0367 of the Budget Act
of 2007 for the purpose of providing grants to local government agencies
to mitigate impacts from tribal government gaming.

(2)  The Governor deleted thirty million dollars ($30,000,000) for grants
to local government agencies, citing a Bureau of State Audits report finding
in which some local governments were not using grant moneys for their
sole intended purpose.

(3)  In 2008, the Legislature passed, and the Governor signed into law,
Chapter 754 of the Statutes of 2008 (A.B. 158), enacting several
recommendations from the Bureau of State Audits to help ensure grant funds
be spent for their intended purpose.

(b)  The sum of thirty million dollars ($30,000,000) is hereby appropriated
from the Indian Gaming Special Distribution Fund to restore funding deleted
from the Budget Act of 2007 for the purpose of providing grants to local
government agencies pursuant to Section 12715 of the Government Code.
For the purpose of this specific appropriation, distribution of appropriations
to local government agencies impacted by tribal gaming shall be in
accordance with the method for determining appropriations into individual
tribal casino accounts in effect in the 2006–07 fiscal year, and based on
payments made into the Indian Gaming Special Distribution Fund in the
2006–07 fiscal year.

SEC. 66. The provisions of Section 67 this act are subject to the
applicable provisions of the Budget Act of 2009 (Chapter 1 of the 2009–10
Third Extraordinary Session).

SEC. 67. Item 0820-001-3086 of Section 2.00 of the Budget Act of 2009,
as amended by Section 72 of Chapter 1 of the 2009–10 Fourth Extraordinary
Session, is amended to read:

45,355,000

0820-001-3086—For support of Department of Justice, for
payment to Item 0820-001-0001, payable from the DNA
Identification Fund.............................................................

SEC. 68. (a)  The remaining funds appropriated in Item 0911-001-0001
of Section 2.00 of the Budget Act of 2009 (Ch. 1, 2009–10 3rd Ex. Sess.,
as revised by Ch. 1, 2009–10 4th Ex. Sess.) shall be available until June 30,
2012. Any funds allocated pursuant to Item 0911-001-0001 of Section 2.00
of the Budget Act of 2010 shall be available until June 30, 2013. The
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Director of Finance shall allocate those funds among the Citizens
Redistricting Commission, the Secretary of State, and the Bureau of State
Audits not sooner than the date that both of the following have occurred:

(1)  The State Auditor has randomly drawn the names of eight individuals
who shall serve on the Citizens Redistricting Commission pursuant to
subdivision (f) of Section 8252 of the Government Code.

(2)  Thirty days have elapsed since the Department of Finance has
submitted to the Chairperson of the Joint Legislative Budget Committee a
written notification of intent to allocate those funds, or whatever lesser time
the chairperson of the joint committee may determine.

(b)  In order to receive an allocation of funds under this section, the Bureau
of State Audits shall submit a request with a detailed cost estimate to the
Chairperson of the Joint Legislative Budget Committee and the Director of
Finance. If the chairperson of the joint committee provides a written
notification to the director that the requested allocation, or a lesser amount,
is needed to carry out expenses of the Bureau of State Audits as set forth in
the detailed cost estimate, the director shall make an allocation of funds as
identified in the written notification.

SEC. 69. (a)  For the purpose of this section, the following words and
terms shall have the following meanings:

(1)  “Bank” means the California Infrastructure and Economic
Development Bank.

(2)  “IID” means the Imperial Irrigation District.
(3)  “IID Infrastructure Guarantee Trust Account” means the account

within the California Infrastructure Guarantee Trust Fund established by
this section.

(4)  “Infrastructure Bank IID Guaranteed Project Bonds” means
obligations of IID issued in a principal amount providing net project proceeds
of up to one hundred fifty million dollars ($150,000,000) in 2003 dollars
as adjusted to their present value by the construction cost index, comprising
the net of costs of issuance and the funding of a reserve account in the
maximum amount provided by federal law with respect to tax exempt
obligations, the net project proceeds of which are for the purpose of
completing Transfer Agreement Project Improvements.

(5)  “SDCWA” means the San Diego County Water Authority.
(6)  “Shortfall” means, to the extent the number is negative, revenues

received by IID pursuant to the transfer agreement, less the operation and
maintenance costs, administrative costs, other noncapital costs related to
the Transfer Agreement Project Improvements, and debt service on the
Infrastructure Bank IID Guaranteed Project Bonds, not to exceed the amount
due as debt service on the Infrastructure Bank IID Guaranteed Project Bonds
on any payment date for those bonds and subject to offset as set forth in this
section.

(7)  “Transfer agreement” means that Agreement for Transfer of
Conserved Water by and between IID and SDCWA dated April 29, 1998,
as amended as of October 10, 2003.
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(8)  “Transfer Agreement Project Improvements” means projects or
programs undertaken by IID for the purposes of the development of
“conserved water” as that term is used in, and for the purposes of, the
Quantification Settlement Agreement that was executed on October 10,
2003, that are financed with proceeds of the Infrastructure Bank IID
Guaranteed Project Bonds.

(9)  “Triggering event” means any of the following:
(A)  Termination of the transfer agreement on or before October 3, 2048,

for reasons other than set forth in subparagraph (B) or (C).
(B)  A default under the transfer agreement by SDCWA resulting in a

reduction in revenues payable to IID, provided that IID has assigned to the
bank that portion of its payment rights under the transfer agreement sufficient
for the bank to be made whole in the event recovery is obtained from the
SDCWA.

(C)  A court or administrative body order or other action that results in a
reduction or elimination of revenues under the transfer agreement.

(b)  The amount in the California Infrastructure Guarantee Trust Fund or
any account in that fund on January 1, 2010, that is held for the benefit of
the IID pursuant to Resolution No. 03-18, adopted by the California
Infrastructure and Economic Development Bank on June 27, 2003, shall be
deposited in a guarantee reserve account within the fund, which is hereby
established as the IID Infrastructure Guarantee Trust Account. This amount
shall also constitute the “reserve account requirement” for the account for
the purposes of Section 63064 of the Government Code.

(c)  The Infrastructure Bank IID Guaranteed Project Bonds shall be
guaranteed by the bank, and the IID Infrastructure Guarantee Trust Account
shall constitute the guarantee reserve account for the Infrastructure Bank
IID Guaranteed Project Bonds as provided in Section 63063 of the
Government Code. Moneys in the IID Infrastructure Guarantee Trust
Account, including any amounts appropriated to this account, shall be paid
for the benefit of the holders of the Infrastructure Bank IID Guaranteed
Project Bonds in the amount of the shortfall upon the occurrence of all of
the following: (1) a triggering event; (2) the exhaustion of the bond reserve
account funded in the maximum amount provided by federal law with respect
to tax exempt obligations by the Infrastructure Bank IID Guaranteed Project
Bonds; and (3) funding by IID of debt service payments for 12 consecutive
months. Moneys shall be transferred from the IID Infrastructure Guarantee
Trust Account by the bank to the trustee for the Infrastructure Bond IID
Guaranteed Project Bonds in an amount not to exceed the shortfall for the
purpose of making principal or interest payments on the Infrastructure Bank
IID Guaranteed Project Bonds.

(d)  If a triggering event occurs and IID enters into a water transfer
agreement with one or more parties, or a subsequent water transfer agreement
with SDCWA, for all or any portion of the water that otherwise would have
been transferred to SDCWA pursuant to the transfer agreement, IID shall
apply the net revenues received under the water transfer agreement or
agreements as an offset against the shortfall.
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(e)  The Infrastructure Bank IID Guaranteed Project Bonds shall have
maturities not to exceed 30 years from the date of issuance of each series
of these obligations and bear a fixed rate of interest. The Infrastructure Bank
IID Guaranteed Project Bonds shall be structured with level debt service
unless the board of directors of the bank approves non-level debt service.
The date or dates of issuance shall be as determined by IID.

(f)  The guarantee by the bank of the Infrastructure Bank IID Guaranteed
Project Bonds and any payment thereunder shall be without any rights of
recourse, subrogation, reimbursement, contribution, or indemnity against
IID, provided that IID shall reimburse any guarantee payments received in
any IID fiscal year to the extent that transfer revenues in that fiscal year
received under the transfer agreement, or under any subsequent water transfer
agreements described in subdivision (d) exceed the amount required for IID
to pay the operation and maintenance costs, administrative costs, and other
noncapital costs related to the Transfer Agreement Project Improvements
plus debt service on the Infrastructure Bank IID Guaranteed Project Bonds.

(g)  The obligation of the bank and of the state to pay any guarantee
benefit for the Infrastructure Bank IID Guaranteed Project Bonds shall be
a limited obligation of the bank payable solely from amounts deposited in
the IID Infrastructure Guarantee Trust Account pursuant to this section, or
subsequently appropriated for deposit in the IID Infrastructure Guarantee
Trust Account pursuant to subdivision (d) of Section 63064 of the
Government Code. Upon the occurrence of a triggering event and satisfaction
of the conditions precedent for funding described in subdivision (c), the
executive director of the bank shall take the action as provided in Section
63064 of the Government Code. The guarantee of the Infrastructure Bank
IID Guaranteed Project Bonds under this section shall not directly or
indirectly or contingently obligate the state or any of its political subdivisions
to levy or to pledge any form of taxation whatever for them or to make any
appropriation for their payment. The contract of guarantee to be entered
into by the bank shall contain on its face a statement to the following effect:
“Neither the faith and credit nor the taxing power of the State of California
is pledged to the payment of the principal of, or interest on, this contract of
guarantee.”

(h)  The bank shall enter into a guarantee agreement with IID that is
consistent with the terms of this section, as approved by the board of
directors of the bank. Article 3 (commencing with Section 63040), Article
4 (commencing with Section 63042), and Article 5 (commencing with
Section 63043) of Chapter 2 of Division 1 of Title 6.7 of the Government
Code shall not apply to the guarantee by the bank of the Infrastructure Bank
IID Guaranteed Project Bonds.

(i)  Pursuant to Section 63066 of the Government Code, the bank may
charge and collect an insurance guarantee premium upon the issuance of
the guarantee of the Infrastructure Bank IID Guaranteed Project Bonds, not
to exceed 1 percent of the principal amount thereof from the proceeds of
the bonds, in an amount established by the board of directors of the bank.
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SEC. 70. The Employment Development Department until September
3, 2013, shall report to the Joint Legislative Budget Committee, no less than
quarterly, on the progress and effectiveness of implementation of the
alternative base period program prescribed in Sections 1275, 1277.1, 1277.5,
and 1329.5 of the Unemployment Insurance Code.

SEC. 71. No reimbursement is required by this act pursuant to Section
6 of Article XIIIB of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.

SEC. 72. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The facts
constituting the necessity are:

In order to implement the Budget Act of 2010 as soon as possible, it is
necessary for this act to take immediate effect.

O
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Senate Bill No. 982

CHAPTER 203

An act to add Sections 56836.156 and 56836.157 to the Education
Code, relating to special education, making an appropriation therefor,
and declaring the urgency thereof, to take effect immediately.

[Approved by Governor August 12, 2001. Filed with
Secretary of State August 13, 2001.]

LEGISLATIVE COUNSEL’S DIGEST

SB 982, O’Connell. Special education.
Existing law requires, if the Commission on State Mandates

determines that an act contains costs mandated by the state, that
reimbursement to local agencies and school districts for those costs be
made, as specified.

Under existing law, every individual with exceptional needs, who is
eligible to receive educational instruction, related services, or both, is
required to receive educational instruction, services, or both, at no cost
to his or her parents or, as appropriate, to him or her.

This bill would require the Superintendent of Public Instruction to
perform specified computations with respect to special education local
planning areas and affected pupils and to permanently increase the
amount per unit of average daily attendance for those areas. The bill
would also state that, commencing with the 2001–02 fiscal year, to the
2010–11 fiscal year, $25,000,000 shall be appropriated, on a one-time
basis each fiscal year, for allocation to school districts pursuant to a
prescribed calculation.

The bill would appropriate $100,000,000 in augmentation of Item
6110-161-0001 of Section 2.00 of the Budget Act of 2001 for the
purposes of the actions taken by the superintendent, as stated above. The
bill would appropriate $270,000,000 to the Superintendent of Public
Instruction for allocation on a one-time basis to school districts, county
offices of education, and special education local plan areas. The bill
would also appropriate $25,000,000 in augmentation of Item
6110-161-0001 of Section 2.00 of the Budget Act of 2001 for purposes
of making the first one-time allocation in each fiscal year for the
2001–02 fiscal year to school districts, as provided for above. The bill
would state that the allocation of certain of those funds is in full
satisfaction and in lieu of any reimbursable mandate claims relating to
special education programs and services, as specified.
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Section 8 of Article XVI of the California Constitution (Proposition
98) sets forth a formula for computing the minimum amount of General
Fund revenues that the state is required to appropriate for the support of
school districts, as defined, and community college districts for each
fiscal year. That formula is adjusted in certain fiscal years for changes
in pupil enrollment, as specified. Certain funds appropriated by this bill
would be applied toward the minimum funding requirements for school
districts and community college districts imposed by Section 8 of
Article XVI of the California Constitution.

The bill would declare that it is to take effect immediately as an
urgency statute.

  Appropriation: yes.

The people of the State of California do enact as follows:

SECTION 1. The Legislature finds and declares that it is in the
state’s interest that legislation be enacted immediately to provide
funding for special education and resolve a contested state mandate issue
of 20-year standing. The Legislature anticipates that the Governor will
request the enactment of the legislation prior to the enactment of the
2001–02 Budget Act.

SEC. 2. Section 56836.156 is added to the Education Code, to read:
56836.156. (a) The Superintendent of Public Instruction shall

determine the statewide total average daily attendance used for the
purposes of Section 56836.08 for the 2001–02 fiscal year. For the
purposes of this calculation, the 2000–01 second principal average daily
attendance for the court, community school, and special education
programs served by the Los Angeles County Juvenile Court and
Community School/Division of Alternative Education Special
Education Local Plan Area shall be used in lieu of the average daily
attendance used for that agency for the purposes of Section 56836.08.

(b) The superintendent shall divide one hundred million dollars
($100,000,000) by the amount determined pursuant to subdivision (a).

(c) For each special education local plan area, the superintendent
shall permanently increase the amount per unit of average daily
attendance determined pursuant to subdivision (b) of Section 56836.08
for the 2001–02 fiscal year by the quotient determined pursuant to
subdivision (b). This increase shall be effective beginning in the
2001–02 fiscal year.

(d) Notwithstanding subdivision (c), for the Los Angeles County
Juvenile Court and Community School/Division of Alternative
Education Special Education Local Plan Area, the superintendent shall
permanently increase the amount per unit of average daily attendance
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determined pursuant to subdivision (b) of Section 56836.08 by the ratio
of the amount determined pursuant to subdivision (b) to the statewide
target per unit of average daily attendance determined pursuant to
Section 56836.11 for the 2000–01 fiscal year. This increase shall be
effective beginning in the 2001–02 fiscal year.

(e) The superintendent shall increase the statewide target per unit of
average daily attendance determined pursuant to Section 56836.11 for
the 2001–02 fiscal year by the amount determined pursuant to
subdivision (b).

(f) The funds provided in subdivisions (a) to (e), inclusive, shall be
used for the costs of any state-mandated special education programs and
services established pursuant to Sections 56000 to 56885, inclusive, and
Sections 3000 to 4671, inclusive, of Title 5 of the California Code of
Regulations, as those sections read on or before July 1, 2000. These
funds shall be considered in full satisfaction of, and are in lieu of, any
reimbursable mandate claims relating to special education programs and
services, with the exception of the programs and services delineated in
subdivision (g). By providing this funding, the state in no way concedes
the existence of any unfunded special education reimbursable mandate.
These funds shall be used exclusively for programs operated under this
part and, as a first priority, for the following programs, which shall be
deemed to be fully funded within the meaning of subdivision (e) of
Section 17556 of the Government Code:

(1) Community advisory committees established pursuant to
Sections 56190 to 56192, inclusive, and Section 56194, as these sections
read on July 1, 2000.

(2) Governance structure established pursuant to subdivision (a) of
Section 56195.3, as this section read on July 1, 2000.

(3) Enrollment caseloads established pursuant to subdivision (c) of
Section 56362, and Section 56363.3, as these sections read on July 1,
2000.

(4) Extended school year established pursuant to subdivision (d) of
Section 3043 of Title 5 of the California Code of Regulations, as this
section read on July 1, 2000.

(5) Resource specialist program established pursuant to subdivisions
(d), (e), and (f) of Section 56362, as this section read on July 1, 2000.

(6) Maximum age limit established pursuant to paragraph (4) of
subdivision (c) of Section 56026, as this section read on July 1, 2000.

(7) Interim placements established pursuant to subdivision (b) of
Section 56325, as this section read on July 1, 2000, and Section 3067 of
Title 5 of the California Code of Regulations, as this section read on
December 31, 1994.
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(8) Written consent established pursuant to Sections 56321 and
56346, as these sections read on July 1, 2000.

(9) Preschool transportation programs for ages 3 to 5, inclusive, not
requiring intensive services (Not-RIS) established pursuant to Section
56441.14, as this section read on July 1, 2000.

(10) Special education for pupils ages 3 to 5, inclusive, and 18 to 21,
inclusive, established pursuant to Section 56026, as this section read on
July 1, 2000.

(11) With the exception of the programs delineated in subdivision (g),
any other state-mandated special education programs and services
established by Sections 56000 to 56885, inclusive, and Sections 3000
to 4671, inclusive, of Title 5 of the California Code of Regulations, as
those sections read on or before July 1, 2000, whether or not such a
mandate has been found by the Commission on State Mandates.
Pursuant to subdivision (e) of Section 17556 of the Government Code,
these funds shall be deemed to be additional revenue specifically
intended to fund the costs of any such state-mandated special education
programs and services.

(g) Notwithstanding subdivision (f), the following existing mandate
test claim remains subject to the normal mandate procedure, including
judicial review, if any: behavioral interventions established pursuant to
Section 56523 and Sections 3001 and 3052 of Title 5 of the California
Code of Regulations, as those sections read on July 1, 2000 (CSM-4464
filed by the San Diego Unified School District, the San Joaquin County
Office of Education, and the Butte County Office of Education). The
exclusion of this claim from subdivision (f) in no way constitutes a
concession by the state that any unfunded special education mandate
exists.

(h) Within the meaning of subdivision (e) of Section 17556 of the
Government Code, the funds appropriated for purposes of this section
are not specifically intended to fund any state-mandated special
education programs and services resulting from amendments enacted
after July 1, 2000, to any of the following statutes and regulations:

(1) The Individuals with Disabilities Education Act (20 U.S.C. Sec.
1400 et seq.), if the amendments result in circumstances where state law
exceeds federal law.

(2) Federal regulations implementing the Individuals with
Disabilities Education Act (34 C.F.R. 300 and 303), if the amendments
result in circumstances where state law exceeds federal law.

(3) Part 30 (commencing with Section 56000).
(4) Sections 3000 to 4671, inclusive, of Title 5 of the California Code

of Regulations.
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(i) State funds otherwise allocated to each special education local
plan area pursuant to Chapter 7.2 (commencing with Section 56836) of
Part 30 and appropriated through the annual Budget Act shall
supplement and not supplant these funds.

SEC. 3. Section 56836.157 is added to the Education Code, to read:
56836.157. (a) Commencing with the 2001–02 fiscal year to the

2010–11 fiscal year, inclusive, the amount of twenty-five million dollars
($25,000,000) shall be appropriated, on a one-time basis each fiscal year,
from the General Fund for allocation to school districts on a per pupil
basis. The Superintendent of Public Instruction shall compute the
amount per pupil by dividing twenty-five million dollars ($25,000,000)
by the total average daily attendance, excluding attendance for regional
occupational centers and programs, adult education, and programs
operated by the county superintendents of schools, for all pupils in
kindergarten through grade 12 in all school districts as used by the
Superintendent of Public Instruction for the second principal
apportionment for the 1999–2000 fiscal year. Each school district’s
allocation shall equal the per pupil amount times the district’s average
daily attendance as reported to the Superintendent of Public Instruction
for the second principal apportionment for the 1999–2000 fiscal year.
The amount allocated to each school district shall be the same in all
subsequent fiscal years as it is in the first fiscal year.

(1) In any fiscal year in which the provisions of paragraph (3) of
subdivision (b) of Section 8 of Article XVI of the California Constitution
are operative, the annual appropriation shall not be required to be made.

(2) The Director of Finance shall notify, in writing, the fiscal
committees of both houses of the Legislature, the Controller, and the
Superintendent of Public Instruction no later than May 14 that the
appropriation for the following fiscal year is not required, pursuant to
paragraph (1). If an appropriation is not made for a specific fiscal year,
or years, it shall instead be made in the fiscal year, or years, immediately
succeeding the final payment pursuant to subdivision (a).

(b) (1) From the funds appropriated for purposes of this section in
subdivision (b) of Section 4 of the act adding this section, the
Superintendent of Public Instruction shall allocate the following:

(A) From the appropriation provided by subdivision (b) of Section 4
of the act adding this section, the amount of ten million eight hundred
thousand dollars ($10,800,000) shall be allocated by the superintendent
to county offices of education on an equal per pupil amount. The
superintendent shall determine the per pupil amount by dividing ten
million eight hundred thousand dollars ($10,800,000) by the total
statewide county special education pupil count only, reported by county
offices of education as of December 1999. The allotment for each county
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office of education shall be the per pupil amount times the county’s
special education pupil count reported as of December 1999.

(B) From the appropriation provided by subdivision (b) of Section 4
of the act adding this section, the amount of two million seven hundred
thousand dollars ($2,700,000) shall be allocated by the superintendent
to SELPAs that existed for the 1999–2000 fiscal year. The
superintendent shall determine the amount of each agency’s allotment
by dividing the two million seven hundred thousand dollars
($2,700,000) by the total statewide special education pupil count as of
December 1999. The allotment for each agency shall be the statewide per
pupil amount times the SELPA’s special education pupil count reported
as of December 1999. The superintendent shall adjust the computations
in such a manner as to ensure that the minimum allotment to each SELPA
is at least ten thousand dollars ($10,000).

(C) From the appropriation provided by subdivision (b) of Section 4
of the act adding this section, the amount of six million dollars
($6,000,000) shall be allocated by the superintendent to the Riverside
County Office of Education.

(2) The superintendent shall compute a per pupil amount from the
balance of the appropriation provided by subdivision (b) of Section 4 of
the act adding this section, after the appropriation has been reduced by
the amounts in paragraph (1), by dividing the remaining portion of the
appropriation by the total average daily attendance, excluding
attendance for regional occupational centers and programs, adult
education, and programs operated by the county superintendents of
schools, for all pupils in kindergarten through grade 12 in all school
districts as used by the Superintendent of Public Instruction for the
second principal apportionment for the 1999–2000 fiscal year.

The superintendent shall apportion to each school district an amount
equal to the per pupil amount times the district’s reported average daily
attendance for the second principal apportionment for the 1999–2000
fiscal year, excluding attendance for regional occupational centers and
programs, adult education, and programs operated by the county
superintendent of schools.

(c) The amounts appropriated by subdivisions (a) and (b) of Section
4 of the act adding this section are in full satisfaction and in lieu of
mandate claims resulting from the Commission on State Mandates cases
identified as (1) Riverside County Superintendent of Schools, et al.,
CSM-3986 on remand from the Superior Court of Sacramento County,
No. 352795, and (2) Long Beach Unified School District, CSM-3986A
(consolidated with the Santa Barbara County Superintendent of Schools,
SB 90-3453).
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SEC. 4. (a) The amount of one hundred million dollars
($100,000,000) is hereby appropriated from the General Fund in
augmentation of Item 6110-161-0001 of Section 2.00 of the Budget Act
of 2001 to the Superintendent of Public Instruction for the purposes of
Section 56836.156 of the Education Code.

(b) (1) The amount of two hundred seventy million dollars
($270,000,000) is hereby appropriated from the General Fund to the
Superintendent of Public Instruction for allocation on a one-time basis
to school districts, county offices of education, and special education
local plan areas (SELPAs), as specified in subdivision (b) of Section
56836.157 of the Education Code.

(2) For the purposes of making the computation required by Section
8 of Article XVI of the California Constitution, this appropriation shall
be deemed to be ‘‘General Fund revenues appropriated for school
districts,’’ as defined in subdivision (a) of Section 41202 of the
Education Code, for the 1999–2000 fiscal year, and included with the
‘‘total allocations to school districts and community college districts
from General Fund proceeds of taxes appropriated pursuant to Article
XIII B,’’ as defined in subdivision (e) of Section 41202 of the Education
Code, for the 1999–2000 fiscal year.

(c) The amount of twenty-five million dollars ($25,000,000) is
hereby appropriated from the General Fund in augmentation of Item
6110-161-0001 of Section 2.00 of the Budget Act of 2001 for purposes
of making the first one-time allocation in each fiscal year for the
2001–02 fiscal year, as required by subdivision (a) of Section 56836.157
of the Education Code.

SEC. 5. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The
facts constituting the necessity are:

In order to alleviate the fiscal hardship to local educational agencies
caused by persistent shortfalls in federal funding for special education;
to increase state funding for the special education program, thereby
reducing encroachment; to facilitate the settlement of current litigation
regarding those programs and the funding thereof; to obviate new
litigation; and to resolve related school finance issues, it is necessary for
this act to take effect immediately.

O
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Effective: January 1, 2012 
 
West's Annotated California Codes Currentness 

Code of Civil Procedure (Refs & Annos) 
 Part 3. Of Special Proceedings of a Civil Nature (Refs & Annos) 

 Title 1. Of Writs of Review, Mandate, and Prohibition (Refs & Annos) 
 Chapter 2. Writ of Mandate (Refs & Annos) 

 § 1094.5. Review of administrative orders or decisions; filing record; extent of injury; abuse of 
discretion; relevant evidence; judgment; stay; disposal of administrative records; application to 
state employees 

 
(a) Where the writ is issued for the purpose of inquiring into the validity of any final administrative order or decision 
made as the result of a proceeding in which by law a hearing is required to be given, evidence is required to be taken, 
and discretion in the determination of facts is vested in the inferior tribunal, corporation, board, or officer, the case 
shall be heard by the court sitting without a jury. All or part of the record of the proceedings before the inferior tri-
bunal, corporation, board, or officer may be filed with the petition, may be filed with respondent's points and author-
ities, or may be ordered to be filed by the court. Except when otherwise prescribed by statute, the cost of preparing the 
record shall be borne by the petitioner. Where the petitioner has proceeded pursuant to Article 6 (commencing 
withSection 68630) of Chapter 2 of Title 8 of the Government Code and the Rules of Court implementing that section 
and where the transcript is necessary to a proper review of the administrative proceedings, the cost of preparing the 
transcript shall be borne by the respondent. Where the party seeking the writ has proceeded pursuant to Section 
1088.5, the administrative record shall be filed as expeditiously as possible, and may be filed with the petition, or by 
the respondent after payment of the costs by the petitioner, where required, or as otherwise directed by the court. If the 
expense of preparing all or any part of the record has been borne by the prevailing party, the expense shall be taxable 
as costs. 
 
(b) The inquiry in such a case shall extend to the questions whether the respondent has proceeded without, or in excess 
of, jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of discretion. Abuse of 
discretion is established if the respondent has not proceeded in the manner required by law, the order or decision is not 
supported by the findings, or the findings are not supported by the evidence. 
 
(c) Where it is claimed that the findings are not supported by the evidence, in cases in which the court is authorized by 
law to exercise its independent judgment on the evidence, abuse of discretion is established if the court determines that 
the findings are not supported by the weight of the evidence. In all other cases, abuse of discretion is established if the 
court determines that the findings are not supported by substantial evidence in the light of the whole record. 
 
(d) Notwithstanding subdivision (c), in cases arising from private hospital boards or boards of directors of districts 
organized pursuant to the Local Health Care District Law (Chapter 1 (commencing with Section 32000) of Division 23 
of the Health and Safety Code) or governing bodies of municipal hospitals formed pursuant to Article 7 (commencing 
with Section 37600) or Article 8 (commencing with Section 37650) of Chapter 5 of Part 2 of Division 3 of Title 4 of 
the Government Code, abuse of discretion is established if the court determines that the findings are not supported by 
substantial evidence in the light of the whole record. However, in all cases in which the petition alleges discriminatory 
actions prohibited by Section 1316 of the Health and Safety Code, and the plaintiff makes a preliminary showing of 
substantial evidence in support of that allegation, the court shall exercise its independent judgment on the evidence 
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and abuse of discretion shall be established if the court determines that the findings are not supported by the weight of 
the evidence. 
 
(e) Where the court finds that there is relevant evidence that, in the exercise of reasonable diligence, could not have 
been produced or that was improperly excluded at the hearing before respondent, it may enter judgment as provided in 
subdivision (f) remanding the case to be reconsidered in the light of that evidence; or, in cases in which the court is 
authorized by law to exercise its independent judgment on the evidence, the court may admit the evidence at the 
hearing on the writ without remanding the case. 
 
(f) The court shall enter judgment either commanding respondent to set aside the order or decision, or denying the writ. 
Where the judgment commands that the order or decision be set aside, it may order the reconsideration of the case in 
light of the court's opinion and judgment and may order respondent to take such further action as is specially enjoined 
upon it by law, but the judgment shall not limit or control in any way the discretion legally vested in the respondent. 
 
(g) Except as provided in subdivision (h), the court in which proceedings under this section are instituted may stay the 
operation of the administrative order or decision pending the judgment of the court, or until the filing of a notice of 
appeal from the judgment or until the expiration of the time for filing the notice, whichever occurs first. However, no 
such stay shall be imposed or continued if the court is satisfied that it is against the public interest. The application for 
the stay shall be accompanied by proof of service of a copy of the application on the respondent. Service shall be made 
in the manner provided by Title 4.5 (commencing with Section 405) of Part 2 or Chapter 5 (commencing with Section 
1010) of Title 14 of Part 2. If an appeal is taken from a denial of the writ, the order or decision of the agency shall not 
be stayed except upon the order of the court to which the appeal is taken. However, in cases where a stay is in effect at 
the time of filing the notice of appeal, the stay shall be continued by operation of law for a period of 20 days from the 
filing of the notice. If an appeal is taken from the granting of the writ, the order or decision of the agency is stayed 
pending the determination of the appeal unless the court to which the appeal is taken shall otherwise order. Where any 
final administrative order or decision is the subject of proceedings under this section, if the petition shall have been 
filed while the penalty imposed is in full force and effect, the determination shall not be considered to have become 
moot in cases where the penalty imposed by the administrative agency has been completed or complied with during 
the pendency of the proceedings. 
 
(h)(1) The court in which proceedings under this section are instituted may stay the operation of the administrative 
order or decision of any licensed hospital or any state agency made after a hearing required by statute to be conducted 
under the Administrative Procedure Act, as set forth in Chapter 5 (commencing with Section 11500) of Part 1 of 
Division 3 of Title 2 of the Government Code, conducted by the agency itself or an administrative law judge on the 
staff of the Office of Administrative Hearings pending the judgment of the court, or until the filing of a notice of 
appeal from the judgment or until the expiration of the time for filing the notice, whichever occurs first. However, the 
stay shall not be imposed or continued unless the court is satisfied that the public interest will not suffer and that the 
licensed hospital or agency is unlikely to prevail ultimately on the merits. The application for the stay shall be ac-
companied by proof of service of a copy of the application on the respondent. Service shall be made in the manner 
provided by Title 4.5 (commencing with Section 405) of Part 2 or Chapter 5 (commencing with Section 1010) of Title 
14 of Part 2. 
 
(2) The standard set forth in this subdivision for obtaining a stay shall apply to any administrative order or decision of 
an agency that issues licenses pursuant to Division 2 (commencing with Section 500) of the Business and Professions 
Code or pursuant to the Osteopathic Initiative Act or the Chiropractic Initiative Act. With respect to orders or deci-
sions of other state agencies, the standard in this subdivision shall apply only when the agency has adopted the pro-
posed decision of the administrative law judge in its entirety or has adopted the proposed decision but reduced the 
proposed penalty pursuant to subdivision (c) of Section 11517 of the Government Code; otherwise the standard in 
subdivision (g) shall apply. 
 
(3) If an appeal is taken from a denial of the writ, the order or decision of the hospital or agency shall not be stayed 
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except upon the order of the court to which the appeal is taken. However, in cases where a stay is in effect at the time 
of filing the notice of appeal, the stay shall be continued by operation of law for a period of 20 days from the filing of 
the notice. If an appeal is taken from the granting of the writ, the order or decision of the hospital or agency is stayed 
pending the determination of the appeal unless the court to which the appeal is taken shall otherwise order. Where any 
final administrative order or decision is the subject of proceedings under this section, if the petition shall have been 
filed while the penalty imposed is in full force and effect, the determination shall not be considered to have become 
moot in cases where the penalty imposed by the administrative agency has been completed or complied with during 
the pendency of the proceedings. 
 
(i) Any administrative record received for filing by the clerk of the court may be disposed of as provided in Sections 
1952, 1952.2, and 1952.3. 
 
(j) Effective January 1, 1996, this subdivision shall apply to state employees in State Bargaining Unit 5. For purposes 
of this section, the court is not authorized to review any disciplinary decisions reached pursuant to Section 19576.1 of 
the Government Code. 
 
CREDIT(S) 
 
(Added by Stats.1945, c. 868, p. 1636, § 1. Amended by Stats.1949, c. 358, p. 638, § 1; Stats.1974, c. 688, p. 1532, § 
1; Stats.1975, 2nd Ex.Sess., c. 1, p. 3973, § 26.5; Stats.1978, c. 1348, § 1; Stats.1979, c. 199, § 1; Stats.1982, c. 193, p. 
593, § 4, eff. May 5, 1982; Stats.1982, c. 812, p. 3102, § 3; Stats.1985, c. 324, § 1; Stats.1991, c. 1090 (A.B.1484), § 
5.5; Stats.1992, c. 72 (A.B.1525), § 1, eff. May 28, 1992; Stats.1995, c. 768 (S.B.544), § 1, eff. Oct. 12, 1995; 
Stats.1998, c. 88 (A.B.528), § 5, eff. June 30, 1998; Stats.1998, c. 1024 (A.B.1291), § 5, eff. Sept. 30, 1998; 
Stats.1999, c. 446 (A.B.1013), § 1, eff. Sept. 21, 1999; Stats.2000, c. 402 (A.B.649), § 1, eff. Sept. 11, 2000; 
Stats.2008, c. 150 (A.B.3042), § 1; Stats.2011, c. 296 (A.B.1023), § 41.) 
 
VALIDITY 
 
A prior version of this section was held unconstitutional in the case of State Personnel Bd. v. Department of Personnel 
Admin. (2005) 36 Cal.Rptr.3d 142, 37 Cal.4th 512, 123 P.3d 169. 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Code of Civil Procedure (Refs & Annos) 
 Part 4. Miscellaneous Provisions (Refs & Annos) 

 Title 3. Of the Production of Evidence (Refs & Annos) 
 Chapter 3. Manner of Production 

 Article 2. Affidavits 
 § 2012. Officers before whom taken 

 
An affidavit to be used before any court, judge, or officer of this state may be taken before any officer authorized to 
administer oaths. 
 
CREDIT(S) 
 
(Enacted in 1872. Amended by Stats.1907, c. 393, p. 734, § 1.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Code of Civil Procedure (Refs & Annos) 
 Part 4. Miscellaneous Provisions (Refs & Annos) 

 Title 3. Of the Production of Evidence (Refs & Annos) 
 Chapter 3. Manner of Production 

 Article 2. Affidavits 
 § 2015.5. Certification or declaration under penalty of perjury 

 
Whenever, under any law of this state or under any rule, regulation, order or requirement made pursuant to the law of this state, 
any matter is required or permitted to be supported, evidenced, established, or proved by the sworn statement, declaration, 
verification, certificate, oath, or affidavit, in writing of the person making the same (other than a deposition, or an oath of office, 
or an oath required to be taken before a specified official other than a notary public), such matter may with like force and effect 
be supported, evidenced, established or proved by the unsworn statement, declaration, verification, or certificate, in writing of 
such person which recites that it is certified or declared by him or her to be true under penalty of perjury, is subscribed by him 
or her, and (1), if executed within this state, states the date and place of execution, or (2), if executed at any place, within or 
without this state, states the date of execution and that it is so certified or declared under the laws of the State of California. The 
certification or declaration may be in substantially the following form: 
 
(a) If executed within this state: 
 
“I certify (or declare) under penalty of perjury that the foregoing is true and correct”: 
 

__________________________________   __________________________________ 
(Date and Place)   (Signature) 

(b) If executed at any place, within or without this state: 
 
“I certify (or declare) under penalty of perjury under the laws of the State of California that the foregoing is true and correct”: 
 

__________________________________   __________________________________ 
(Date)   (Signature) 

CREDIT(S) 
 
(Added by Stats.1957, c. 1612, p. 2959, § 1. Amended by Stats.1961, c. 495, p. 1589, § 1; Stats.1963, c. 2080, p. 4346, § 1; 
Stats.1975, c. 666, p. 1456, § 1, operative Jan. 1, 1977; Stats.1980, c. 889, p. 2789, § 1, operative July 1, 1981.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Education Code (Refs & Annos) 
 Title 2. Elementary and Secondary Education (Refs & Annos) 

 Division 3. Local Administration (Refs & Annos) 
 Part 24. School Finance (Refs & Annos) 

 Chapter 4. State School Fund--Computation of Allowance (Refs & Annos) 
 Article 1. General Provisions (Refs & Annos) 

 § 41601. Reports of average daily attendance 
 
For the purposes of this chapter, the governing board of each school district shall report to the Superintendent of Public 
Instruction during each fiscal year the average daily attendance of the district for all full school months during (1) the 
period between July 1 and December 31, inclusive, to be known as the “first period” report for the first principal 
apportionment, and (2) the period between July 1 and April 15, inclusive, to be known as the “second period” report 
for the second principal apportionment. Each county superintendent of schools shall report the average daily attend-
ance for the schools and classes maintained by him or her and the average daily attendance for the county school 
tuition fund. 
 
Each report shall be prepared in accordance with instructions on forms prescribed and furnished by the Superintendent 
of Public Instruction. Average daily attendance shall be computed in the following manner: 
 
(a) The average daily attendance in the regular elementary, middle, and high schools, including continuation schools 
and classes, opportunity schools and classes, and special day classes, maintained by the school districts shall be de-
termined by dividing the total number of days of attendance allowed in all full school months in each period by the 
number of days the schools are actually taught in all full school months in each period, exclusive of Saturdays or 
Sundays and exclusive of weekend makeup classes pursuant to Section 37223. 
 
(b) The attendance for schools and classes maintained by a county superintendent of schools and the county school 
tuition fund shall be reported in the same manner as reported by school districts. The average daily attendance in 
special education classes operated by county superintendents of schools shall be determined in the same manner as all 
other attendance under subdivision (a). The average daily attendance in all other schools and classes maintained by the 
county superintendents of schools shall be determined by dividing the total number of days of attendance in all full 
school months in the first period by a divisor of 70, in the second period by 135 and at annual time by 175. For at-
tendance in special classes and centers pursuant to Section 56364 or Section 56364.2, as applicable, the average daily 
attendance shall be reported by the county superintendents of schools, but credited for revenue limit purposes to the 
district in which the pupil resides. 
 
(c) The days of attendance in classes for adults and regional occupational centers programs shall be reported in the 
same manner as all other attendance under subdivision (a). The average daily attendance in those schools and classes 
shall be determined by dividing the total number of days of attendance in all full school months in the first period by a 
divisor of 85 in the second period by 135 and at annual time by 175. 
 

3449

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


West's Ann.Cal.Educ.Code § 41601 Page 2

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

CREDIT(S) 
 
(Stats.1976, c. 1010, § 2, operative April 30, 1977. Amended by Stats.1977, c. 36, § 161, eff. April 29, 1977, operative 
April 30, 1977; Stats.1977, c. 570, § 3; Stats.1980, c. 1353, p. 4803, § 9, eff. Sept. 30, 1980; Stats.1980, c. 1354, p. 
4862, § 37.5, eff. Sept. 30, 1980; Stats.1981, c. 1044, p. 3997, § 2; Stats.1983, c. 915, § 3; Stats.1989, c. 838, § 1; 
Stats.1992, c. 759 (A.B.1248), § 13, eff. Sept. 21, 1992; Stats.1995, c. 91 (S.B.975), § 28; Stats.1997, c. 825 
(A.B.287), § 11, eff. Oct. 9, 1997; Stats.1998, c. 89 (A.B.598), § 11, eff. June 30, 1998, operative July 1, 1998; 
Stats.1998, c. 691 (S.B.1686), § 8.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Evidence Code (Refs & Annos) 
 Division 5. Burden of Proof; Burden of Producing Evidence; Presumptions and Inferences (Refs & Annos) 

 Chapter 1. Burden of Proof 
 Article 1. General (Refs & Annos) 

 § 500. Party who has the burden of proof 
 
Except as otherwise provided by law, a party has the burden of proof as to each fact the existence or nonexistence of 
which is essential to the claim for relief or defense that he is asserting. 
 
CREDIT(S) 
 
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Evidence Code (Refs & Annos) 
 Division 6. Witnesses (Refs & Annos) 

 Chapter 3. Expert Witnesses 
 Article 1. Expert Witnesses Generally (Refs & Annos) 

 § 720. Qualification as an expert witness 
 
(a) A person is qualified to testify as an expert if he has special knowledge, skill, experience, training, or education 
sufficient to qualify him as an expert on the subject to which his testimony relates. Against the objection of a party, 
such special knowledge, skill, experience, training, or education must be shown before the witness may testify as an 
expert. 
 
(b) A witness' special knowledge, skill, experience, training, or education may be shown by any otherwise admissible 
evidence, including his own testimony. 
 
CREDIT(S) 
 
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Evidence Code (Refs & Annos) 
 Division 7. Opinion Testimony and Scientific Evidence (Refs & Annos) 

 Chapter 1. Expert and Other Opinion Testimony (Refs & Annos) 
 Article 1. Expert and Other Opinion Testimony Generally (Refs & Annos) 

 § 800. Lay witnesses; opinion testimony 
 
If a witness is not testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is 
permitted by law, including but not limited to an opinion that is: 
 
(a) Rationally based on the perception of the witness; and 
 
(b) Helpful to a clear understanding of his testimony. 
 
CREDIT(S) 
 
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Evidence Code (Refs & Annos) 
 Division 7. Opinion Testimony and Scientific Evidence (Refs & Annos) 

 Chapter 1. Expert and Other Opinion Testimony (Refs & Annos) 
 Article 1. Expert and Other Opinion Testimony Generally (Refs & Annos) 

 § 801. Expert witnesses; opinion testimony 
 
If a witness is testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is: 
 
(a) Related to a subject that is sufficiently beyond common experience that the opinion of an expert would assist the 
trier of fact; and 
 
(b) Based on matter (including his special knowledge, skill, experience, training, and education) perceived by or 
personally known to the witness or made known to him at or before the hearing, whether or not admissible, that is of a 
type that reasonably may be relied upon by an expert in forming an opinion upon the subject to which his testimony 
relates, unless an expert is precluded by law from using such matter as a basis for his opinion. 
 
CREDIT(S) 
 
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Evidence Code (Refs & Annos) 
 Division 7. Opinion Testimony and Scientific Evidence (Refs & Annos) 

 Chapter 1. Expert and Other Opinion Testimony (Refs & Annos) 
 Article 1. Expert and Other Opinion Testimony Generally (Refs & Annos) 

 § 805. Opinion on ultimate issue 
 
Testimony in the form of an opinion that is otherwise admissible is not objectionable because it embraces the ultimate 
issue to be decided by the trier of fact. 
 
CREDIT(S) 
 
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.) 
 
Current with urgency legislation through Ch. 876 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Government Code (Refs & Annos) 
 Title 2. Government of the State of California 

 Division 3. Executive Department (Refs & Annos) 
 Part 1. State Departments and Agencies (Refs & Annos) 

 Chapter 5. Administrative Adjudication: Formal Hearing (Refs & Annos) 
 § 11513. Evidence; examination of witnesses 

 
(a) Oral evidence shall be taken only on oath or affirmation. 
 
(b) Each party shall have these rights: to call and examine witnesses, [FN1] to introduce exhibits; to cross-examine 
opposing witnesses on any matter relevant to the issues even though that matter was not covered in the direct exam-
ination; to impeach any witness regardless of which party first called him or her to testify; and to rebut the evidence 
against him or her. If respondent does not testify in his or her own behalf he or she may be called and examined as if 
under cross-examination. 
 
(c) The hearing need not be conducted according to technical rules relating to evidence and witnesses, except as 
hereinafter provided. Any relevant evidence shall be admitted if it is the sort of evidence on which responsible persons 
are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory 
rule which might make improper the admission of the evidence over objection in civil actions. 
 
(d) Hearsay evidence may be used for the purpose of supplementing or explaining other evidence but over timely 
objection shall not be sufficient in itself to support a finding unless it would be admissible over objection in civil 
actions. An objection is timely if made before submission of the case or on reconsideration. 
 
(e) The rules of privilege shall be effective to the extent that they are otherwise required by statute to be recognized at 
the hearing. 
 
(f) The presiding officer has discretion to exclude evidence if its probative value is substantially outweighed by the 
probability that its admission will necessitate undue consumption of time. 
 
CREDIT(S) 
 
(Added by Stats.1992, c. 1302 (A.B.3107), § 9, eff. Sept. 30, 1992, operative July 1, 1995. Amended by Stats.1995, c. 
938 (S.B.523), § 40, operative July 1, 1997.) 
 

[FN1] Punctuation so in chaptered copy. 
 
LAW REVISION COMMISSION COMMENTS 
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1995 Amendment 
 
Subdivision (d) of Section 11513 is intended to avoid or eliminate routine objections to administrative hearsay. If a 
proposed finding is supported only by hearsay evidence, a single objection at the conclusion of testimony, or on pe-
tition for reconsideration by the agency, is sufficient and timely. 
 
The “irrelevant and unduly repetitious” standard formerly found in Section 11513 is replaced in subdivision (f) by the 
general standard of Evidence Code Section 352. The basic standard of admissibility of relevant evidence is stated in 
subdivision (c); nothing in subdivision (f) authorizes admission of irrelevant evidence. 
 
The unnumbered paragraph formerly located between subdivisions (c) and (d) is restated in Section 11440.40(a). 
 
Former subdivisions (d)-(n) are restated in Sections 11435.20-11435.65. 
 
Former subdivision (o) is restated in Section 11440.40(b). 
 
Former subdivision (p) is restated in Section 11440.40(c). 
 
Former subdivision (q) is deleted as obsolete. [25 Cal.L.Rev.Comm. Reports 711 (1995)] 
 
HISTORICAL AND STATUTORY NOTES 
 
2005 Main Volume 
 
Section 2 of Stats.1993, c. 701 (S.B.358), provides: 
 
“The Employment Development Department shall, not later than October 1, 1994, adopt regulations to clarify the 
factors by which the employment status of language interpreters will be determined.” 
 
The 1995 amendment rewrote the section, which read: 
 
“(a) Oral evidence shall be taken only on oath or affirmation. 
 
“(b) Each party shall have these rights: to call and examine witnesses, to introduce exhibits; to cross-examine op-
posing witnesses on any matter relevant to the issues even though that matter was not covered in the direct examina-
tion; to impeach any witness regardless of which party first called him or her to testify; and to rebut the evidence 
against him or her. If respondent does not testify in his or her own behalf he or she may be called and examined as if 
under cross-examination. 
 
“(c) The hearing need not be conducted according to technical rules relating to evidence and witnesses, except as 
hereinafter provided. Any relevant evidence shall be admitted if it is the sort of evidence on which responsible persons 
are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory 
rule which might make improper the admission of the evidence over objection in civil actions. Hearsay evidence may 
be used for the purpose of supplementing or explaining other evidence but shall not be sufficient in itself to support a 
finding unless it would be admissible over objection in civil actions. The rules of privilege shall be effective to the 
extent that they are otherwise required by statute to be recognized at the hearing, and irrelevant and unduly repetitious 
evidence shall be excluded. 
 
“In any proceeding under subdivision (i) or (j) of Section 12940, or Section 19572 or 19702, alleging conduct which 
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constitutes sexual harassment, sexual assault, or sexual battery, evidence of specific instances of a complainant's 
sexual conduct with individuals other than the alleged perpetrator is not admissible at hearing unless offered to attack 
the credibility of the complainant, as provided for under subdivision (o). Reputation or opinion evidence regarding the 
sexual behavior of the complainant is not admissible for any purpose. 
 
“(d) The hearing, or any medical examination conducted for the purpose of determining compensation or monetary 
award, shall be conducted in the English language, except that a party who does not proficiently speak or understand 
the English language and who requests language assistance shall be provided an interpreter. Except as provided in 
subdivision (k), interpreters utilized in hearings shall be certified pursuant to subdivision (e). Except as provided in 
subdivision (k), interpreters utilized in medical examinations shall be certified pursuant to subdivision (f). The cost of 
providing the interpreter shall be paid by the agency having jurisdiction over the matter if the administrative law judge 
or hearing officer so directs, otherwise the party for whom the interpreter is provided. 
 
“The administrative law judge's or hearing officer's decision to direct payment shall be based upon an equitable con-
sideration of all the circumstances in each case, such as the ability of the party in need of the interpreter to pay, except 
with respect to hearings before the Workers' Compensation Appeals Board or the Division of Workers' Compensation 
relating to workers' compensation claims. With respect to these hearings, the payment of the costs of providing an 
interpreter shall be governed by the rules and regulations promulgated by the Workers' Compensation Appeals Board 
or the Administrative Director of the Division of Workers' Compensation, as appropriate. 
 
“(e) The State Personnel Board shall establish, maintain, administer, and publish annually, an updated list of certified 
administrative hearing interpreters it has determined meet the minimum standards in interpreting skills and linguistic 
abilities in languages designated pursuant to subdivision (g). Any interpreter so listed may be examined by each 
employing agency to determine the interpreter's knowledge of the employing agency's technical program terminology 
and procedures. Court interpreters certified pursuant to Section 68562, and interpreters listed on the State Personnel 
Board's recommended lists of court and administrative hearing interpreters prior to July 1, 1993, shall be deemed 
certified for purposes of this subdivision. 
 
“(f) The State Personnel Board shall establish, maintain, administer, and publish annually, an updated list of certified 
medical examination interpreters it has determined meet the minimum standards in interpreting skills and linguistic 
abilities in languages designated pursuant to subdivision (g). Court interpreters certified pursuant to Section 68562 
and administrative hearing interpreters certified pursuant to subdivision (e) shall be deemed certified for purposes of 
this subdivision. 
 
“(g) The State Personnel Board shall designate the languages for which certification shall be established under sub-
divisions (e) and (f). The languages designated shall include, but not be limited to, Spanish, Tagalog, Arabic, Can-
tonese, Japanese, Korean, Portuguese, and Vietnamese until the State Personnel Board finds that there is an insuffi-
cient need for interpreting assistance in these languages. The language designations shall be based on the following: 
 
“(1) The language needs of non-English-speaking persons appearing before the administrative agencies, as determined 
by consultation with the agencies. 
 
“(2) The cost of developing a language examination. 
 
“(3) The availability of experts needed to develop a language examination. 
 
“(4) Other information the board deems relevant. 
 
“(h) Each certified administrative hearing interpreter and each certified medical examination interpreter shall pay a 
fee, due on July 1 of each year, for the renewal of his or her certification. Court interpreters certified under Section 
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68562 shall not pay any fees required by this section. 
 
“(i) The State Personnel Board shall establish and charge fees for applications to take interpreter examinations and for 
renewal of certifications. The purpose of these fees is to cover the annual projected costs of carrying out this section. 
The fees may be adjusted each fiscal year by a percent that is equal to or less than the percent change in the California 
Necessities Index prepared by the Commission on State Finance. If the amount of money collected in fees is not 
sufficient to cover the costs of carrying out this section, the board shall charge and be reimbursed a pro rata share of the 
additional costs by the state agencies that conduct administrative hearings. 
 
“(j) The State Personnel Board may remove the names of people from the list of certified interpreters if the following 
conditions occur: 
 
“(1) A person on the list is deceased. 
 
“(2) A person on the list notifies the board that he or she is unavailable for work. 
 
“(3) A person on the list does not submit a renewal fee as required by subdivision (h). 
 
“(k) In the event that interpreters certified pursuant to subdivision (e) cannot be present at the hearing, the hearing 
agency shall have discretionary authority to provisionally qualify and utilize other interpreters. In the event that in-
terpreters certified pursuant to subdivision (f) cannot be present at the medical examination, the physician provi-
sionally may utilize another interpreter if that fact is noted in the record of the medical evaluation. 
 
“(l) Every state agency affected by this section shall advise each party of their right to an interpreter at the same time 
that each party is advised of the hearing date or medical examination. Each party in need of an interpreter shall also be 
encouraged to give timely notice to the agency conducting the hearing or medical examination so that appropriate 
arrangements can be made. 
 
“(m) The rules of confidentiality of the agency, if any, that may apply in an adjudicatory hearing, shall apply to any 
interpreter in the hearing or medical examination, whether or not the rules so state. 
 
“(n) The interpreter shall not have had any involvement in the issues of the case prior to the hearing. 
 
“As used in subdivisions (d) and (e), the terms ‘administrative law judge’ and ‘hearing officer’ shall not be construed 
to require the use of an Office of Administrative Hearings’ administrative law judge or hearing officer. 
 
“(o) Evidence of specific instances of a complainant's sexual conduct with individuals other than the alleged perpe-
trator is presumed inadmissible absent an offer of proof establishing its relevance and reliability and that its probative 
value is not substantially outweighed by the probability that its admission will create substantial danger of undue 
prejudice or confuse the issue. 
 
“(p) For purposes of this section ‘complainant’ means any person claiming to have been subjected to conduct which 
constitutes sexual harassment, sexual assault, or sexual battery. 
 
“(q) This section shall become operative on July 1, 1995.” 
 
Former Notes 
 
Former § 11513, added by Stats.1992, c. 1302 (A.B.3107), § 8, amended by Stats.1993, c. 701 (S.B.358), § 1, relating 
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to the applicable rules of evidence, became inoperative July 1, 1995, and was repealed by its own terms, operative 
January 1, 1996. See this section. 
 
Former § 11513, added by Stats.1945, c. 867, p. 1632, § 1, amended by Stats.1965, c. 299, p. 1366, § 135, operative 
Jan. 1, 1967; Stats.1972, c. 1390, p. 2887, § 1; Stats.1977, c. 1057, p. 3197, § 4, operative July 1, 1978; Stats.1985, c. 
324, § 20; Stats.1985, c. 1328, § 6; Stats.1992, c. 1302, § 7, relating to evidence, examination of witnesses, inter-
preters, and inadmissibility of evidence of complainant's sexual conduct, by its own terms became inoperative July 1, 
1993, and was repealed Jan. 1, 1994. See this section. 
 
Derivation 
 
Former § 11513, added by Stats.1992, c. 1302, § 8, amended by Stats.1993, c. 701, § 1. 
 
Former § 11513, added by Stats.1945, c. 867, p. 1632, § 1; amended by Stats.1965, c. 299, p. 1366, § 135, operative 
Jan. 1, 1967; Stats.1972, c. 1390, p. 2887, § 1; Stats.1977, c. 1057, p. 3197, § 4, operative July 1, 1978; Stats.1985, c. 
324, § 20; Stats.1985, c. 1328, § 6. 
 
CROSS REFERENCES 
 

Control of illegally taken fish and wildlife, hearing, see Fish and Game Code § 2584. 
Cross-examination of witnesses, see Evidence Code §§ 761, 773. 
Disciplinary proceedings against state employees, conduct of hearing in accordance with this section, see 
Government Code § 19578. 
Evidence, in general, see Evidence Code §§ 1 et seq., 140. 
Examination of witnesses, see Evidence Code § 765 et seq. 
Hearsay, see Evidence Code § 1200 et seq. 
Medical examination requested by insurer or defendant in civil action, presence of certified interpreter when 
party not proficient in English language, see Evidence Code § 755.5. 
Oath of affirmation, administration, see Code of Civil Procedure § 2093 et seq. 
Party defined for purposes of this chapter, see Government Code § 11500. 
Privilege, see Evidence Code §§ 970 et seq., 980 et seq., 990 et seq., 1010 et seq., 1030 et seq., 1040 et seq., 
1070. 
Respondent defined for purposes of this chapter, see Government Code § 11500. 

 
CODE OF REGULATIONS REFERENCES 
 

Agency alternatives to formal hearings-alternative dispute resolution, procedures at arbitration, see 1 Cal. Code 
of Regs. § 1252. 

 
Appeal hearings, see 2 Cal. Code of Regs. § 1896.20. 

 
Division of workers' compensation, fees for interpreter services, see 8 Cal. Code of Regs. § 9795.3. 

 
Division of workers' compensation, fees for interpreter services, definitions, see 8 Cal. Code of Regs. § 9795.1. 

 
Division of workers' compensation, fees for interpreter services, notice of right to interpreter, see 8 Cal. Code of 
Regs. § 9795.2. 

 
Fair employment and housing commission, hearings, see 2 Cal. Code of Regs. § 7429. 
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Informal hearings, 

 
Conduct of hearings, see 3 Cal. Code of Regs. § 1310.3. 

 
Filing deadlines and procedures, see 3 Cal. Code of Regs. § 1310.1. 

 
Hearing schedule and notification, see 3 Cal. Code of Regs. § 1310.2. 

 
Interpreters, 

 
Occupational safety and health appeals board, see 8 Cal. Code of Regs. § 376.5. 

 
Workers' compensation appeals board hearings, see 8 Cal. Code of Regs. § 10564. 

 
Regulations for the Check Cashiers Permit Program, denial, revocation, and appeal process, evidence rules, see 
11 Cal. Code of Regs. § 993.6. 

 
Whistleblowers, 

 
Cases referred to informal hearing, see 2 Cal. Code of Regs. § 67.5. 

 
Consolidation with other hearings, see 2 Cal. Code of Regs. § 67.8. 

 
LAW REVIEW AND JOURNAL COMMENTARIES 
 
Admin per se for the practitioner. Charles A. Pacheco, 24 Pac. L.J. 461 (1993). 
 
Administrative due process for public safety officers. 15 U.West L.A.L.Rev. 181 (1983). 
 
Administrative process and due process, a synthesis updated. John B. Molinari, 10 Santa Clara L. Rev. 274 (1970). 
 
Court interpreters. 63 Cal. L. Rev. 801 (1975). 
 
Do the different approaches to business and official records found in the CEC and FRE tell the whole story?: Ex-
ploring the differences, exposing the expansive hearsay exception hidden in general applicability provisions, and 
questioning the efficacy of unified evidentiary rules in civil and criminal cases. Myrna S. Raeder, 36 Sw. U. L. Rev. 
677 (2008). 
 
Essential elements of administrative findings, particularly under the Federal Administrative Procedure Act. Kenneth 
Culp Davis, 38 Cal. L. Rev. 218 (1950). 
 
Evidence at equalization hearings. A. R. Early, 45 Los Angeles B.Bull. 331 (June 1970). 
 
Evidentiary concepts in labor arbitration. Edgar A. Jones, Jr., 13 UCLA L. Rev. 1241 (1966). 
 
Examination of witnesses in administrative proceeding. 44 Cal. L. Rev. 400 (1956). 
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Hearsay testimony, consideration by administrative tribunal. 13 Cal. L. Rev. 384, 394 (1925). 
 
Hearsay under the Administrative Procedure Act. 13 Hastings L.J. 369 (1964). 
 
Impact of the Dorado, Lopez and Griffin cases on administrative law. Maxwell S. Boas, 40 Los Angeles B.Bull. 473 
(1965). 
 
Interpreters: Legislative review. 4 Pac. L.J. 332 (1973). 
 
Language barriers and due process--is mailed notice in English constitutionally sufficient? Charles F. Adams, 61 Cal. 
L. Rev. 1395 (1973). 
 
Latitude of administrative tribunals in the admission of evidence. 16 Cal. L. Rev. 208, 215 (1928). 
 
The “legal residuum” rule should be retained in Pennsylvania because of its function to insure fundamental fairness 
and due process. John L. Gedid, 75 Pa. B.A. Q. 7 (2004). 
 
Reception of evidence on hearing by administrative tribunal. 20 Cal.St.B.J. 360 (1945). 
 
Wire tapping and admission of testimony of secret witnesses in certain administrative proceedings as undermining the 
principle of due process. William O. Douglas, 39 A.B.A.J. 871 (1953). 
 
Workers' compensation: An introductory commentary. Hon. Samuel C. Banis, 40 Orange County Law. 28 (Nov. 
1998). 
 
LIBRARY REFERENCES 
 
2005 Main Volume 
 

Administrative Law and Procedure  461, 476, 477. 
Westlaw Topic No. 15A. 
C.J.S. Public Administrative Law and Procedure §§ 124 to 125, 134, 136, 138 to 139. 

 
RESEARCH REFERENCES 
 
ALR Library 
 
23 ALR 5th 108, Admissibility, in Motor Vehicle License Suspension Proceedings, of Evidence Obtained by Un-
lawful Search and Seizure. 
 
36 ALR 3rd 12, Comment Note.--Hearsay Evidence in Proceedings Before State Administrative Agencies. 
 
113 ALR 1179, What Amounts to Conviction or Satisfies Requirement as to Showing of Conviction, Within Statute 
Making Conviction a Ground for Refusing to Grant or for Canceling License or Special Privilege. 
 
132 ALR 738, Assumption of Jurisdiction by Court Before Completion of Administrative Procedure as Ground of 
Prohibition. 
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141 ALR 1037, Presumption that Public Officers Have Properly Performed Their Duty, as Evidence. 
 
142 ALR 1388, Hearsay in Proceeding for Suspension or Revocation of License to Conduct Business or Profession. 
 
Encyclopedias 
 
38 Am. Jur. Proof of Facts 3d 63, Defense of a Teacher Charged With Unfitness to Teach. 
 
24 Am. Jur. Trials 421, Defending Civil Service Employee from Discharge. 
 
44 Am. Jur. Trials 171, Videotape Evidence. 
 
66 Am. Jur. Trials 1, Use of Surveillance Videotape to Prove Workers' Compensation Fraud. 
 
Am. Jur. 2d Automobiles and Highway Traffic § 151, Nature and Sufficiency of Notice. 
 
CA Jur. 3d Administrative Law § 528, Generally; Rules of Evidence. 
 
CA Jur. 3d Administrative Law § 529, Relevancy and Reliability Requirements. 
 
CA Jur. 3d Administrative Law § 544, Generally; Rights of Parties. 
 
CA Jur. 3d Administrative Law § 546, Right of Rebuttal. 
 
CA Jur. 3d Administrative Law § 552, Under the APA. 
 
CA Jur. 3d Administrative Law § 555, Requirement of Sworn Testimony. 
 
CA Jur. 3d Administrative Law § 558, Privilege, Generally. 
 
CA Jur. 3d Administrative Law § 560, Cross-Examination; Impeachment. 
 
CA Jur. 3d Automobiles § 182, Notice of Hearing. 
 
CA Jur. 3d Automobiles § 183, Hearing. 
 
CA Jur. 3d Brokers § 40, Evidence. 
 
CA Jur. 3d Business and Occupation Licenses § 52, Procedure. 
 
CA Jur. 3d Evidence § 8, Applicability to Courts and Proceedings. 
 
CA Jur. 3d Franchises from Private Parties § 93, New Motor Vehicle Board Hearings on Protests. 
 
CA Jur. 3d Healing Arts and Institutions § 334, Evidence. 
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CA Jur. 3d Healing Arts and Institutions § 336, Hearing. 
 
CA Jur. 3d Public Officers and Employees § 177, Investigation or Hearing. 
 
Cal. Civ. Prac. Environmental Litigation § 7:177, Hearing and Determination. 
 
Cal. Civ. Prac. Workers' Compensation § 6:20, Deposition and Subpoena of Records. 
 
Forms 
 
West's Cal. Code Forms, Bus. & Prof. § 475 COMMENT, Administrative Procedure Act. 
 
West's California Code Forms, Education § 44944 Form 4, Notice of Hearing. 
 
West's California Code Forms, Government § 11507.6 Form 1, Request for Discovery. 
 
Treatises and Practice Aids 
 
Rutter, Cal. Practice Guide: Civil Trials & Evidence Ch. 8D-C, C. General Parameters Re Admissibility of Hearsay 
Evidence. 
 
Employment Coordinator Workplace Safety § 4:232, Informal Rules of Evidence Applied. 
 
Employment Coordinator Workplace Safety § 4:233, Taking of Oral Evidence. 
 
Miller and Starr California Real Estate § 4:42, Disciplinary Process--Hearing Procedure. 
 
16 NO. 1 Miller & Starr, California Real Estate Newsalert 22, Regulation of the Real Estate Industry. 
 
20 NO. 4 Miller & Starr, California Real Estate Newsalert 41, Regulation of the Real Estate Industry. 
 
Taxing California Property 3d § 27:9, Conduct of Hearing--Rules of Evidence. 
 
1 Witkin Cal. Evid. 4th Introduction § 54, (S 54) Right to Present Evidence. 
 
1 Witkin Cal. Evid. 4th Introduction § 55, (S 55) Technical Rules of Admissibility Not Applicable. 
 
1 Witkin Cal. Evid. 4th Introduction § 58, Legally Admissible Evidence: Residuum Rule. 
 
1 Witkin Cal. Evid. 4th Introduction § 64, (S 64) Relevancy. 
 
1 Witkin Cal. Evid. 4th Introduction § 66, Incompetent Hearsay: Administrative Procedure Act. 
 
1 Witkin Cal. Evid. 4th Introduction § 69, Administrative Procedure Act. 
 
1 Witkin Cal. Evid. 4th Introduction § 74, Privileges. 
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1 Witkin Cal. Evid. 4th Introduction § 83, in General. 
 
1 Witkin Cal. Evid. 4th Introduction § 84, Cross-Examination. 
 
1 Witkin Cal. Evid. 4th Introduction § 85, Rebuttal. 
 
9 Witkin Cal. Proc. 5th Administrative Proceedings § 74, (S 74) General Prohibition. 
 
9 Witkin Cal. Proc. 5th Administrative Proceedings § 111, Evidence. 
 
NOTES OF DECISIONS 
 

Administrative proceedings 3.5 
Admissibility of evidence 10-18 

Admissibility of evidence - In general 10 
Admissibility of evidence - Affidavits 12 
Admissibility of evidence - Extrajudicial evidence 11 
Admissibility of evidence - Laboratory tests, generally 15 
Admissibility of evidence - Newspaper articles 17 
Admissibility of evidence - Police reports 14 
Admissibility of evidence - Polygraph tests 16 
Admissibility of evidence - Prior offenses 13 
Admissibility of evidence - Rebuttal 18 

Admissible, hearsay evidence 19.5 
Admissions, hearsay evidence 23 
Affidavits, admissibility of evidence 12 
Blood alcohol tests, hearsay evidence 27 
Burden of proof 6 
Business licensing, generally, sufficiency of evidence 30 
Construction with evidentiary law 1 
Continuance 38 
Driver licensing, sufficiency of evidence 34 
Evidence, admissibility of 10-18 
Evidence, hearsay 19-27, 29 
Evidence, sufficiency of 28-34 
Ex parte communications 8 
Explaining or supplementing, hearsay evidence 20 
Extrajudicial evidence, admissibility of evidence 11 
Failure to object 36 
Full and fair hearing, generally 3 
Hearsay evidence 19-27, 29 

Hearsay evidence - In general 19 
Hearsay evidence - Admissible 19.5 
Hearsay evidence - Admissions 23 
Hearsay evidence - Blood alcohol tests 27 
Hearsay evidence - Multiple hearsay evidence 22 
Hearsay evidence - Other purposes 21 
Hearsay evidence - Police reports 26 
Hearsay evidence - Stipulations 25 
Hearsay evidence - Sufficiency of evidence 29 
Hearsay evidence - Supplementing or explaining 20 
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Hearsay evidence - Transcripts 24 
Laboratory tests, blood alcohol tests, hearsay evidence 27 
Laboratory tests, generally, admissibility of evidence 15 
Limitation of actions 37 
Liquor licensing, sufficiency of evidence 32 
Mandamus 39 
Medical licensing, sufficiency of evidence 31 
Multiple hearsay evidence 22 
Nature of proceedings 2 
Newspaper articles, admissibility of evidence 17 
Objections, waiver 36 
Order of proof 7 
Other purposes, hearsay evidence 21 
Pleadings 5 
Police reports, admissibility of evidence 14 
Police reports, hearsay evidence 26 
Polygraph tests, admissibility of evidence 16 
Presumptions and burden of proof 6 
Prior offenses, admissibility of evidence 13 
Privilege 35 
Pro se appearance 4 
Proceedings, nature of 2 
Rebuttal, admissibility of evidence 18 
Review 40 
Statute of limitations 37 
Stipulations, hearsay evidence 25 
Sufficiency of evidence 28-34 

Sufficiency of evidence - In general 28 
Sufficiency of evidence - Business licensing, generally 30 
Sufficiency of evidence - Driver licensing 34 
Sufficiency of evidence - Hearsay evidence 29 
Sufficiency of evidence - Liquor licensing 32 
Sufficiency of evidence - Medical licensing 31 
Sufficiency of evidence - Teacher licensing 33 

Supplementing or explaining, hearsay evidence 20 
Taking evidence outside hearing, admissibility of evidence 11 
Teacher licensing, sufficiency of evidence 33 
Transcripts, hearsay evidence 24 
Witnesses, generally 9 

 
<See, also, Notes of Decisions under Government Code § 11513.5.> 
 

1. Construction with evidentiary law 
 
Common-law rules of evidence are not based on constitutional interdictions and administrative tribunals are not bound 
by such rules except those perpetuated in governing regulations. Schoeps v. Carmichael, C.A.9 (Cal.)1949, 177 F.2d 
391, certiorari denied 70 S.Ct. 566, 339 U.S. 914, 94 L.Ed. 1340. Administrative Law And Procedure 313 
 
Ordinary rules of evidence or procedure do not apply to those who exercise executive or administrative functions or 
functions akin to them, and usual incidences attending upon a judicial or quasi-judicial hearing need not be present 
when an administrative functionary has the duty to determine a fact, but it is enough that the functionary has before 
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him facts upon which to act. The Golden Sun, S.D.Cal.1939, 30 F.Supp. 354. Officers And Public Employees 
107 

 
Technical rules of evidence do not apply to administrative hearings. Big Boy Liquors, Limited v. Alcoholic Beverage 
Control Appeals Bd. (1969) 81 Cal.Rptr. 258, 71 Cal.2d 1226, 459 P.2d 674. Administrative Law And Procedure 

313 
 
Administrative bodies are not expected to observe meticulously all of rules of evidence applicable to court trial, but 
common sense and fair play dictate certain basic requirements for conduct of any hearing at which facts are to be 
determined, and among those are the following: evidence must be produced at hearing by witnesses personally pre-
sent, or by authenticated documents, maps or photographs; ordinarily, hearsay evidence standing alone can have no 
weight, including hearsay evidence concerning someone else's opinion; cross-examination within reasonable limits 
must be allowed; and telephone calls to officials sitting in case, statements made in letters and arguments made in 
petitions should not be considered as evidence. Desert Turf Club v. Board of Sup'rs of Riverside County (App. 1956) 
141 Cal.App.2d 446, 296 P.2d 882. Administrative Law And Procedure 458.1 
 
Where the legislature has created a professional board such as the board of dental examiners and has conferred on it 
power to administer the provisions of a general regulatory plan governing the members of the profession, such a board 
is not required to conduct its proceedings for the revocation of a license in accordance with theories developed in the 
field of criminal law on matters of evidence. Webster v. Board of Dental Examiners of Cal. (1941) 17 Cal.2d 534, 110 
P.2d 992. Health 218 
 
Rules of evidence followed in administrative proceedings are more liberal than those in formal judicial proceedings 
and all relevant evidence probative of the issues is admissible. 14 Op.Atty.Gen. 155 (1949). 
 

2. Nature of proceedings 
 
In quasi-judicial proceedings, witnesses should be sworn and examined, and a record made, upon which reviewing 
courts may be enabled to determine whether substantial evidence was or was not considered by quasi-judicial body, 
and proceedings should be conducted in a quasi-judicial manner. Nishkian v. City of Long Beach (App. 1951) 103 
Cal.App.2d 749, 230 P.2d 156. Administrative Law And Procedure 475; Administrative Law And Procedure 

476 
 
A hearing by the board of medical examiners for revocation of license of physician for unprofessional conduct need 
not be conducted according to the technical rules relating to evidence and witnesses, and any relevant evidence may be 
admitted, if it is the sort of evidence on which responsible persons rely in conduct of serious affairs. Stuck v. Board of 
Medical Examiners of State (App. 1 Dist. 1949) 94 Cal.App.2d 751, 211 P.2d 389. Health 218 
 

3. Full and fair hearing, generally 
 
Motorist was deprived of the opportunity to present a meaningful defense in Department of Motor Vehicles (DMV) 
proceeding to suspend his driving privileges such that his due process rights were violated, where motorist's counsel 
requested blood alcohol test results approximately one month before suspension hearing but initially received the 
results only minutes before the hearing, and DMV hearing officer denied counsel's request for a continuance. Petrus v. 
State Dept. of Motor Vehicles (App. 4 Dist. 2011) 123 Cal.Rptr.3d 686, 194 Cal.App.4th 1240. Automobiles 

144.2(1); Constitutional Law 4358 
 
Due process rights of correctional officers dismissed from their employment by the Department of Youth Authority 
were not violated by denial of opportunity to speak personally to Department's wards to request interviews prior to 
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State Personnel Board hearing, where officers had been provided with wards' prior statements and, at the hearing, 
officers could call and examine witnesses, introduce exhibits, cross-examine opposing witnesses on any relevant 
matter even if not covered on direct examination, impeach witnesses, and rebut evidence. Cimarusti v. Superior Court 
(App. 2 Dist. 2000) 94 Cal.Rptr.2d 336, 79 Cal.App.4th 799, as modified. Officers And Public Employees 72.65 
 
The fact that a fact finding tribunal does not see or hear witnesses does not in every instance constitute a denial of a fair 
and full hearing, but such hearing is given where fact finder fully reviews record and an opportunity is given parties to 
argue their contentions as to credibility of witnesses and other matters involved in the proceeding. Leeds v. Gray (App. 
1 Dist. 1952) 109 Cal.App.2d 874, 242 P.2d 48. Administrative Law And Procedure 473 
 

3.5. Administrative proceedings 
 
Unauthenticated videotapes purportedly showing school district employee working on a job on a day he took sick 
leave, on which the school district relied to terminate his employment, were improperly admitted; absent a proper 
authenticating foundation for the videotapes, they were irrelevant to the administrative proceeding. Ashford v. Culver 
City Unified School Dist. (App. 2 Dist. 2005) 29 Cal.Rptr.3d 728, 130 Cal.App.4th 344. Schools 121 
 
While administrative bodies are not expected to observe meticulously all of the rules of evidence applicable to a court 
trial, certain basic requirements for the conduct of any hearing at which facts are to be determined are necessary, 
including the evidence must be produced at the hearing by witnesses personally present, or by authenticated docu-
ments, maps or photographs, and ordinarily, hearsay evidence standing alone can have no weight. Ashford v. Culver 
City Unified School Dist. (App. 2 Dist. 2005) 29 Cal.Rptr.3d 728, 130 Cal.App.4th 344. Administrative Law And 
Procedure 462; Administrative Law And Procedure 476 
 

4. Pro se appearance 
 
Licensees electing to appear in propria persona, in administrative proceedings which culminated in suspension of their 
license, were not, by so appearing, entitled to any special privileges, and if objectionable evidence was offered they 
were required to object, just as if they were represented by counsel. Griswold v. Department of Alcoholic Beverage 
Control (App. 1956) 141 Cal.App.2d 807, 297 P.2d 762. Administrative Law And Procedure 474; Intoxicating 
Liquors 108.9 
 

5. Pleading 
 
In administrative proceedings, the courts are more interested with fair notice to the accused than they are to adherence 
to the technical rules of pleading. Nelson v. Department of Alcoholic Beverage Control (App. 1959) 166 Cal.App.2d 
783, 333 P.2d 771. Administrative Law And Procedure 312 
 

6. Burden of proof 
 
In proceeding for mandate to compel board of examiners to permit plaintiff to take an examination for a license as a 
physician and surgeon of osteopathy, plaintiff had the burden to show her right to take the examination. Lay v. State 
Board of Osteopathic Examiners of Cal. (App. 3 Dist. 1960) 3 Cal.Rptr. 727, 179 Cal.App.2d 356. Mandamus 

168(2) 
 
In disciplinary administrative proceedings the burden of proof is upon the party asserting the affirmative and guilt 
must be established to a reasonable certainty and cannot be based on surmise or conjecture, suspicion or theoretical 
conclusions, or uncorroborated hearsay, but such disciplinary proceedings are not criminal in nature and are not 
governed by the law applicable to criminal cases. Cornell v. Reilly (App. 1 Dist. 1954) 127 Cal.App.2d 178, 273 P.2d 
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572. Administrative Law And Procedure 460; Administrative Law And Procedure 462 
 

7. Order of proof 
 
Administrative law judge has discretion to control the order of evidence and testimony in an administrative hearing. 
Douglass v. Board of Medical Quality Assur. (App. 4 Dist. 1983) 190 Cal.Rptr. 506, 141 Cal.App.3d 645. Adminis-
trative Law And Procedure 476 
 
Licensee's admission that he had bought five cases of beer from an unlicensed vendor for resale by his business was 
admissible in proceeding to suspend his on-sale general license as an admission by a party, an exception to hearsay 
rule. Mumford v. Department of Alcoholic Beverage Control (App. 4 Dist. 1968) 65 Cal.Rptr. 495, 258 Cal.App.2d 
49. Evidence 222(2) 
 

8. Ex parte communications 
 
Ex parte communication between new motor vehicle dealer franchisor's attorney and administrative law judge (ALJ) 
could be characterized as “evidence”, within ambit of Government Code, only if information was considered by ALJ 
for its bearing on issues resolved by findings in his proposed decision; if information was not so considered, it was not 
“evidence” taken or admitted, nor could attorney be characterized as opposing witness. Mathew Zaheri Corp. v. New 
Motor Vehicle Bd. (App. 3 Dist. 1997) 64 Cal.Rptr.2d 705, 55 Cal.App.4th 1305, rehearing denied , review denied. 
Antitrust And Trade Regulation 366 
 
New motor vehicle dealer franchisee did not establish that franchisor's attorney's ex parte communication with ad-
ministrative law judge (ALJ) resulted in violation of Government Code section governing evidence and examination 
of witnesses; ALJ did not consider this information for illicit purpose. Mathew Zaheri Corp. v. New Motor Vehicle 
Bd. (App. 3 Dist. 1997) 64 Cal.Rptr.2d 705, 55 Cal.App.4th 1305, rehearing denied , review denied. Antitrust And 
Trade Regulation 341 
 

9. Witnesses, generally 
 
Any error by the Department of Consumer Affairs, Bureau of Security and Investigative Services in refusing to con-
sider the transcript of proceedings in which alarm company manager pled no contest to disturbing the peace was not 
prejudicial and did not require reversal of decision to revoke manager's license as an alarm company manager; a more 
favorable result was not likely if the ALJ considered defense counsel's representations at the plea hearing to the effect 
that the victim was a supporter of environmental terrorist causes and related matters, as, even if true, it did not justify 
manager chasing her down a residential street carrying a rifle and then holding her at gun point. Lone Star Sec. & 
Video, Inc. v. Bureau of Sec. and Investigative Services (App. 2 Dist. 2009) 98 Cal.Rptr.3d 559, 176 Cal.App.4th 
1249, review denied. Telecommunications 1403 
 
Day-care operators' right to confrontation of witness was not violated, in proceeding to revoke operators' day-care 
license, by exclusion of the operators from the hearing room during testimony of four-and one-half-year-old girl, who 
was allegedly sexually abused by one of the operators; girl's psychiatrist stated that requiring girl to testify in the 
physical presence of the operators would carry risk that girl would incur additional injury and would likely raise her 
level of fear, and operators were permitted to view girl's testimony on live, closed circuit television and to confer with 
their attorney prior to the commencement of his cross-examination of the girl. Seering v. Department of Social Ser-
vices of State of Cal. (App. 1 Dist. 1987) 239 Cal.Rptr. 422, 194 Cal.App.3d 298. Constitutional Law  4278; 
Infants  1385; Infants  1402 
 
Even if Evid.C. § 800 et seq. provisions governing expert testimony apply to violations of occupational safety 
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standards, employer waived any claim of error by failing to object to testimony of engineer from division of industrial 
safety that power line located near scaffolding carried more than 750 volts and, in any event, engineer's testimony 
concerning the “high voltage” warning marking was not hearsay. Gaehwiler v. Occupational Safety & Health Appeals 
Bd. (App. 1 Dist. 1983) 191 Cal.Rptr. 336, 141 Cal.App.3d 1041. Labor And Employment 2612 
 
Section 11500 and this section permitting each party, who has been allowed to appear in proceeding to call and ex-
amine witnesses and to cross-examine opposing witnesses do not apply to county boards of equalization or assessment 
appeals boards. Stevens v. Fox Realty Corp. of Cal. (App. 2 Dist. 1972) 100 Cal.Rptr. 63, 23 Cal.App.3d 199. Taxa-
tion 2625; Taxation 2667 
 
In a disciplinary action before a hearing officer conducted under the Administrative Procedure Act, to revoke or 
suspend a license issued by the insurance commissioner the respondent may not be called as a witness by the de-
partment under this section until he has had opportunity to testify in his own behalf and has failed to do so, and when 
so called he may be examined as if under cross-examination. 11 Op.Atty.Gen. 116 (1948). 
 

10. Admissibility of evidence--In general 
 
The more liberal the practice in admitting testimony in administrative proceedings, the more imperative the obligation 
to preserve the essential rules of evidence by which rights are asserted or defended. Bridges v. Wixon, U.S.Cal.1945, 
65 S.Ct. 1443, 326 U.S. 135, 89 L.Ed. 2103. Administrative Law And Procedure 313 
 
In administrative law judge (ALJ) hearing on a tenured teacher's termination, evidence of a prior administrative de-
cision finding that two junior teachers were properly retained in a prior force reduction and school district superin-
tendent's testimony regarding the junior teachers' qualifications were properly considered for the purpose of supple-
menting other evidence that had not been subject to any timely hearsay objection, even if the administrative decision 
and testimony would not have been sufficient by themselves to support a finding on the issue of the junior teachers' 
qualifications because they had been subject to timely hearsay objections. Bledsoe v. Biggs Unified School Dist. 
(App. 3 Dist. 2008) 88 Cal.Rptr.3d 13, 170 Cal.App.4th 127, modified on denial of rehearing, review denied. Schools 

147.40(1) 
 
A photocopy of letter written by husband of former patient was not admissible in physician's disciplinary proceeding 
in light of incompleteness of document, uncertainty of author as to when letter was written, and equivocal information 
as to how letter came into physician's possession. Pasha v. Board of Medical Quality Assur. (App. 2 Dist. 1985) 219 
Cal.Rptr. 778, 174 Cal.App.3d 439. Health 218 
 
Testimony given by witnesses under promise of immunity made in reliance on repealed statute could be considered 
against dentist seeking to vacate order suspending him from practicing dentistry. Parker v. Board of Dental Examiners 
of State of Cal. (1932) 216 Cal. 285, 14 P.2d 67. Evidence 154 
 

11. ---- Extrajudicial evidence, admissibility of evidence 
 
Administrative tribunals which are required to make a determination after a hearing cannot act upon their own in-
formation, and nothing can be considered as evidence that was not introduced at a hearing of which the parties had 
notice or at which they were present and the fact that there may be substantial and properly introduced evidence which 
supports the board's ruling is immaterial. English v. City of Long Beach (1950) 217 P.2d 22, 35 Cal.2d 155; La Prade 
v. Department of Water and Power of City of Los Angeles (1945) 162 P.2d 13, 27 Cal.2d 47. 
 
In an administrative law judge (ALJ) hearing under the Administrative Procedure Act (APA) on a school district's 
termination of a tenured teacher in an economic layoff, a prior administrative law decision finding that school district 
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properly “skipped” two community day school teachers in an earlier economic layoff in favor of terminating more 
senior teachers was “the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious 
affairs,” thus supporting its admission into evidence, even if it was hearsay; the decision was relevant to explain why 
the teachers were being skipped again in the new layoff, and thus why the plaintiff teacher was unable to bump them 
from their positions. Bledsoe v. Biggs Unified School Dist. (App. 3 Dist. 2008) 88 Cal.Rptr.3d 13, 170 Cal.App.4th 
127, modified on denial of rehearing , review denied. Schools 147.40(1) 
 
Hearing officer's observing of witnesses while testifying did not constitute taking of evidence outside hearing and was 
not an improper or secret method of taking evidence. Steele v. Los Angeles County Civil Service Commission (App. 
1958) 166 Cal.App.2d 129, 333 P.2d 171. Administrative Law And Procedure 473 
 

12. ---- Affidavits, admissibility of evidence 
 
In proceeding to revoke optometrist's license on ground of violation of Bus. & Prof.C. § 650, prohibiting payment of 
unearned rebates as inducement for referring patients, affidavits of persons who allegedly had received rebates for 
referring patients were admissible. Mast v. State Bd. of Optometry (App. 2 Dist. 1956) 139 Cal.App.2d 78, 293 P.2d 
148. Health 218 
 
Under §§ 11510, 11514, relating to evidence in contested administrative hearings, where an affidavit is offered in 
evidence by the licensee or applicant and prior to the submission of the case for decision, and the presenting deputy of 
the department so requests, the licensee or applicant need not produce the affiant for cross-examination, but the af-
fidavit remains subject to the limitations imposed by this section and would in itself be insufficient to support a 
finding, notwithstanding that affiant may be beyond the range of subpoena under § 11510(b). 6 Op.Atty.Gen. 219 
(1945). 
 
In hearings under §§ 11504, 11510 relating to evidence in contested administrative hearings, an affidavit under this 
section containing irrelevant matter need not be accepted in toto and relevant and otherwise admissible portions may 
be received and the inadmissible portion rejected. 6 Op.Atty.Gen. 219 (1945). 
 
Under this section an officer of the insurance department presenting an affidavit in evidence is not a party, but the 
commissioner of insurance is a party in legal contemplation to the proceeding, and the presenting officer of the de-
partment would be required to follow the procedure set forth in the section. 6 Op.Atty.Gen. 219 (1945). 
 

13. ---- Prior offenses, admissibility of evidence 
 
It was prejudicial error, at disciplinary hearing involving state hospital psychiatric technician charged with mastur-
bating a male mentally retarded patient to admit evidence of almost ten-year-old misdemeanor conviction under 
Pen.C. § 647 where prior offense involved only a vague suggestion of homosexual conduct, at time evidence was 
presented the employee had not put on a defense warranting rebuttal, evidence came among an array of irrelevant and 
incompetent suggestions of prior sexual misconduct and sole issue was credibility of witnesses. Coburn v. California 
State Personnel Bd. (App. 1 Dist. 1978) 148 Cal.Rptr. 134, 83 Cal.App.3d 801. Officers And Public Employees 

72.62 
 
Officer who conducted disciplinary hearing with respect to alleged fraudulent conduct of plumbing contractor 
properly admitted in evidence judgment showing conviction of the contractor for violation of building ordinance in 
connection with contractor's conduct in purportedly testing gas line it had installed whereas, in reality, it only tested 
two inch capped pipe. McNeil's Inc. v. Contractors' State License Bd. (App. 4 Dist. 1968) 68 Cal.Rptr. 640, 262 
Cal.App.2d 322. Licenses 38 
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A judgment of conviction in federal court is “sort of evidence on which responsible persons rely” within purview of 
government code subsection making evidence of that sort admissible in administrative hearings, and therefore federal 
court judgment convicting real estate licensee of conspiracy, with regard to false statement in home loan report pre-
sented to Veterans' Administration was admissible, in license suspension proceedings, as proof of conduct of licensee 
on which such judgment was based, but being a determination of guilt by third persons upon evidence not before 
administrative agency in which such judgment was offered, evidence of such judgment was hearsay. Manning v. 
Watson (App. 1 Dist. 1952) 108 Cal.App.2d 705, 239 P.2d 688. Brokers 3 
 
Under Educ.C.1959, § 12012 providing that any record of conviction of any applicant or holder of a teacher certifi-
cation document shall be admissible in evidence in any civil action or administrative proceedings pertaining to the 
issuance, suspension or revocation of such certification document, a finding of fact may be made that a convicted party 
has committed the act constituting the crime for which the conviction is suffered based upon the sole evidence of a 
record of conviction even though the record of conviction may remain hearsay evidence as to the conduct of the 
convicted party. 34 Op.Atty.Gen. 34 (1959). 
 

14. ---- Police reports, admissibility of evidence 
 
A police officer's report, even if unsworn, constitutes the sort of evidence on which responsible persons are accus-
tomed to rely in the conduct of serious affairs, within the meaning of the statute governing evidence in administrative 
proceedings. Hildebrand v. Department of Motor Vehicles (App. 4 Dist. 2007) 62 Cal.Rptr.3d 234, 152 Cal.App.4th 
1562. Administrative Law And Procedure 461 
 
Department of Motor Vehicles (DMV) could consider, in addition to the arresting officer's sworn statement, the ar-
resting officer's unsworn statement in license suspension hearing for driver driving with excessive blood-alcohol level, 
notwithstanding statute requiring officer to forward to DMV sworn statement of all relevant information; unsworn 
statement constituted type of evidence on which persons were accustomed to rely, and, provided that sworn statement 
was not devoid of relevant information, relaxed evidentiary standard furthered statutory purpose of providing efficient 
mechanism for suspending licenses of those driving with excessive blood-alcohol levels; disapproving Solovij v. 
Gourley, 87 Cal.App.4th 1229, 105 Cal.Rptr.2d 278, and Dibble v. Gourley, 103 Cal.App.4th 496, 126 Cal.Rptr.2d 
709. MacDonald v. Gutierrez (2004) 8 Cal.Rptr.3d 48, 32 Cal.4th 150, 81 P.3d 975. Automobiles 144.2(9.7) 
 
In contested hearing for review of suspension of driver's license for driving with blood-alcohol concentration of .08% 
or higher, non-arresting officer's report that licensee was driving at time of accident, which was based on statements of 
eyewitnesses and on licensee's own admission, constituted admissible evidence, even though report was not sworn. 
Lake v. Reed (1997) 65 Cal.Rptr.2d 860, 16 Cal.4th 448, 940 P.2d 311, rehearing denied. Automobiles 

144.2(9.7) 
 

15. ---- Laboratory tests, generally, admissibility of evidence 
 
A forensic lab report need not be sworn, because of the relaxation of evidentiary rules applicable in administrative 
driver's license suspension hearing; such a report, prepared by a properly licensed lab, is the sort of evidence on which 
responsible persons are accustomed to rely in the conduct of serious affairs and is thus admissible under the Admin-
istrative Procedure Act. Petricka v. Department of Motor Vehicles (App. 1 Dist. 2001) 107 Cal.Rptr.2d 909, 89 
Cal.App.4th 1341. Automobiles 144.2(9.7) 
 
Letter, signed by an assistant public health chemist of the department of public health's food and drug laboratory, 
giving analysis of alcoholic content of contents of bottles, though hearsay, would be admissible in evidence, to sup-
plement other evidence, in proceedings before state department of alcoholic beverage control upon accusation that 
liquor licensee had violated rule by permitting waitresses to accept alcoholic drinks purchased for them by customers. 
Mercurio v. Department of Alcoholic Beverage Control (App. 1956) 144 Cal.App.2d 626, 301 P.2d 474. Intoxicating 
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Liquors 108.5 
 
Under this section, admission in proceeding before board for revocation of physician's license for having procured a 
criminal abortion, of laboratory tests indicating pregnancy of victim, was not improper. Marlo v. State Board of 
Medical Examiners of Department of Professional Standards (App. 2 Dist. 1952) 112 Cal.App.2d 276, 246 P.2d 69. 
 

16. ---- Polygraph tests, admissibility of evidence 
 
In administrative disciplinary proceedings resulting in finding that doctor was grossly negligent in treating child, it 
was proper to exclude evidence concerning polygraph test administered by “friendly polygrapher” and arranged by the 
doctor's attorney. Aengst v. Board of Medical Quality Assur. (App. 2 Dist. 1980) 167 Cal.Rptr. 796, 110 Cal.App.3d 
275. Health 218 
 

17. ---- Newspaper articles, admissibility of evidence 
 
Hearing officer's excluding of article from trade journal containing excerpts from speech allegedly referring to unfair 
practices in sale of unspecified brands of alcoholic beverages was not erroneous, when liquor licensee was charged 
with violation of retail price maintenance provisions of Bus. & Prof.C. §§ 24749 to 24757. Wilke & Holzheiser, Inc. v. 
Department of Alcoholic Beverage Control (1966) 55 Cal.Rptr. 23, 65 Cal.2d 349, 420 P.2d 735. Intoxicating Liquors 

108.5 
 
Although hearsay, newspaper press clipping reporting indictment of specified persons on federal charge of illegally 
using telephones for organized nationwide horse racing betting system was admissible in proceeding before state 
horse racing board, for purpose of supplementing or explaining direct evidence. Epstein v. California Horse Racing 
Bd. (App. 2 Dist. 1963) 35 Cal.Rptr. 642, 222 Cal.App.2d 831. Evidence 318(1) 
 

18. ---- Rebuttal, admissibility of evidence 
 
Proof offered before hearing officer of state personnel board in disciplinary proceeding against employee of depart-
ment of human resources who had been convicted of possession of marijuana that no letters, calls or other indications 
of actual discredit to the department had been received concerning employee's conduct or conviction was admissible 
to rebut inference that could be drawn from the misbehavior that the agency or the employment was discredited and to 
show that employee's conduct would not cause further discredit. Vielehr v. State Personnel Bd. (App. 5 Dist. 1973) 
107 Cal.Rptr. 852, 32 Cal.App.3d 187. States 53 
 
The evidence, including doctor's stipulation as to the truth of the allegations of the accusation and doctor's additional 
evidence by way of mitigation and testimony of witness given by way of rebuttal, supported decision of board of 
osteopathic examiners that doctor's license should be revoked for employing and aiding and abetting such witness, an 
unlicensed person, in treating the sick and for signing death certificate representing that doctor had attended a dece-
dent whom doctor had never seen. Thayer v. Board of Osteopathic Examiners (App. 1958) 157 Cal.App.2d 4, 320 P.2d 
28. Health 212 
 

19. Hearsay evidence--In general 
 
Unauthenticated videotapes purportedly showing school district employee working on a job on a day he took sick 
leave, on which the school district relied to terminate his employment, were hearsay evidence because they constituted 
out-of-court statements by the person making the videotapes, about employee's activities, and were offered to prove 
the truth of the district's assertion that employee was actively working on three specific days when he had claimed to 
be ill. Ashford v. Culver City Unified School Dist. (App. 2 Dist. 2005) 29 Cal.Rptr.3d 728, 130 Cal.App.4th 344. 
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Evidence 318(1); Schools 121 
 
There must be substantial evidence to support an administrative decision, and hearsay, unless specially permitted by 
statute, is not competent evidence to that end. Furman v. Department of Motor Vehicles (App. 6 Dist. 2002) 122 
Cal.Rptr.2d 520, 100 Cal.App.4th 416, review denied. Administrative Law And Procedure 461; Administrative 
Law And Procedure 791 
 
Hearsay, which is admitted without objection in administration proceeding, will have probative value unless there is 
some evidence, admissible in administrative proceedings, to contrary, and, unless objected to, will serve to shift 
burden of producing evidence of existence or nonexistence of fact disclosed; overruling Swegle v. State Board of 
Equalization, 125 Cal.App.2d 432, 270 P.2d 518, Benedetti v. Department of Alcoholic Beverage Control, 187 
Cal.App.2d 213, 9 Cal.Rptr. 525, and Sunseri v. Board of Medical Examiners, 224 Cal.App.2d 309, 36 Cal.Rptr. 553. 
Kirby v. Alcoholic Beverage Control Appeals Bd. (App. 1 Dist. 1970) 87 Cal.Rptr. 908, 8 Cal.App.3d 1009. Ad-
ministrative Law And Procedure 462 
 
Hearsay evidence is admissible in administrative proceeding, but its use is limited and it alone cannot support a 
finding, though it may be used to supplement other evidence and aid in support of findings. Sunseri v. Board of 
Medical Examiners (App. 1 Dist. 1964) 36 Cal.Rptr. 553, 224 Cal.App.2d 309. Administrative Law And Procedure 

461; Administrative Law And Procedure 462 
 
Hearsay evidence is admissible in an administrative hearing if it is relevant and of such character or quality as that on 
which responsible persons are accustomed to rely in conduct of serious affairs. Mast v. State Bd. of Optometry (App. 
2 Dist. 1956) 139 Cal.App.2d 78, 293 P.2d 148. Administrative Law And Procedure 313 
 

19.5. ---- Admissible, hearsay evidence 
 
Fire captain's hearsay statements of his observations of finding driver's vehicle stuck on railroad tracks and escorting 
him to safety were admissible in administrative hearing to suspend driver's license to supplement or explain driver's 
admissions about event. Hildebrand v. Department of Motor Vehicles (App. 4 Dist. 2007) 62 Cal.Rptr.3d 234, 152 
Cal.App.4th 1562. Automobiles 144.2(9.7) 
 

20. ---- Supplementing or explaining, hearsay evidence 
 
Letter from real estate broker who had been convicted of violating Corporate Securities Act to his probation officer 
that he and real estate salesman who had sold stock in sand and gravel corporation had loaned $15,000 of their money 
to third parties and letter from persons who had purchased stock to same probation officer that broker and salesman 
had used money received in sale of stock to repay themselves $15,000 which had been loaned to third parties were 
hearsay but were admissible in disciplinary proceedings against broker and salesman to supplement testimony that 
money received for sale of stock was used to pay off old obligations and to pay broker and salesman salaries. Ring v. 
Smith (App. 2 Dist. 1970) 85 Cal.Rptr. 227, 5 Cal.App.3d 197. Brokers 3 
 
At hearing before state board of equalization, minor's testimony that he bought beer from bartender behind bar and 
whiskey from same bartender who worked there all night, another minor's testimony that minors ordered beer at bar 
and saw bartender serve it, and bartender's testimony that he was bartender that night, was not hearsay, and, under this 
section, testimony as to prior identification of bartender by the minors was then admissible to supplement such direct 
evidence. Moyer v. State Bd. of Equalization (App. 1956) 140 Cal.App.2d 651, 295 P.2d 583. Evidence 317(2); 
Intoxicating Liquors 108.5 
 
In proceeding before state real estate commissioner for revocation of license of broker on ground that she obtained 
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fees from registrants by false representations in newspaper advertisements concerning rental properties, testimony of 
registrants that at some of the places where registrants were directed to go by broker the owners told registrants that the 
places had been rented or that broker had been notified of such renting or that such places were not for rent or had not 
been listed with broker, was hearsay, but was properly admitted to explain direct evidence that registrants were unable 
to rent places. Dyer v. Watson (App. 1 Dist. 1953) 121 Cal.App.2d 84, 262 P.2d 873. Administrative Law And Pro-
cedure 327; Brokers 3; Evidence 116; Evidence 317(4) 
 

21. ---- Other purposes, hearsay evidence 
 
Where witness' testimony was introduced at hearing before fair employment practice commission as proof that absent 
witness and landlord spoke certain words, not to prove that those words represented the truth, but to show that landlord 
presented requirements to black prospective tenant that he did not present to the absent witness, a white man, when he 
represented himself to be a prospective tenant, testimony of witness concerning transaction between landlord and the 
absent witness was not inadmissible before the commission as hearsay. Stearns v. Fair Employment Practice Com-
mission (1971) 98 Cal.Rptr. 467, 6 Cal.3d 205, 490 P.2d 1155. Civil Rights 1710 
 
In proceeding to punish for violation of department of alcoholic beverage control rule prohibiting liquor licensees' 
female employees from soliciting alcoholic drinks, statements of these female employees in soliciting drinks, and 
questions posed by bartender to such an employee as to whether she wanted a drink were admissible to show what was 
said, and were not excluded by the hearsay rule. Greenblatt v. Munro (App. 1958) 161 Cal.App.2d 596, 326 P.2d 929. 
Evidence 317(2) 
 

22. ---- Multiple hearsay evidence 
 
Multiple hearsay testimony to the fact that witness interviewed prison inmate who told him what another inmate had 
said concerning activities of correctional officer was not sufficient in itself to support finding of violation of regula-
tions by correctional officer when measured against this section admitting hearsay evidence in administrative hearing 
for purpose of supplementing or explaining other evidence but declaring such testimony not sufficient in itself to 
support finding unless it would be admissible over objection in civil action. Martin v. State Personnel Bd. (App. 3 Dist. 
1972) 103 Cal.Rptr. 306, 26 Cal.App.3d 573. Administrative Law And Procedure 462; Officers And Public 
Employees 72.63 
 

23. ---- Admissions, hearsay evidence 
 
Since, as regarded hearing before state personnel board on charges that plaintiff correctional officer maintained a 
supply of marijuana at his residence, smoked marijuana in public, and on one occasion brought three marijuana cig-
arettes with him onto the prison premises, the testimony of an agent and officer of the department of corrections 
concerning admissions made by plaintiff would, over a hearsay objection, be admissible in a civil action as an ad-
mission by a party, such evidence could support a finding of fact by the hearing officer against plaintiff, if the evidence 
was not inadmissible on some other ground. Szmaciarz v. California State Personnel Bd. (App. 1 Dist. 1978) 145 
Cal.Rptr. 396, 79 Cal.App.3d 904. Officers And Public Employees 72.62 
 

24. ---- Transcripts, hearsay evidence 
 
In administrative law judge (ALJ) hearing on a tenured teacher's termination, teacher's failure to make hearsay ob-
jections to all of the evidence of the qualifications of junior teachers who were not laid off waived the argument that all 
such evidence was hearsay evidence not sufficient in itself to support a finding; teacher made hearsay objections to 
admission of a prior administrative decision finding that the junior teachers were properly retained in a prior force 
reduction and to district superintendent's testimony regarding the qualifications of one junior teacher, but never ob-
jected to admission and consideration of a seniority list or superintendent's testimony regarding the other junior 
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teacher. Bledsoe v. Biggs Unified School Dist. (App. 3 Dist. 2008) 88 Cal.Rptr.3d 13, 170 Cal.App.4th 127, modified 
on denial of rehearing , review denied. Schools 147.40(1) 
 
Where board of public health, in a proceeding to revoke a clinical laboratory technologist's license, admitted into 
evidence, a transcript of testimony taken in a prior proceeding against the licensee before the board of medical ex-
aminers, to revoke licensee's drugless practitioner's license when transcript was used solely for purpose of supple-
menting and explaining direct evidence, its admission was not prejudicial error. Cooper v. State Bd. of Public Health 
(App. 1951) 102 Cal.App.2d 926, 229 P.2d 27. Administrative Law And Procedure 764.1; Health 219 
 
A transcript of testimony taken in a proceeding before the board of medical examiners to revoke license of drugless 
practitioner who was also a licensed chemical laboratory technologist, constituted “hearsay evidence” in a subsequent 
proceeding before the state board of health to revoke his license as a clinical laboratory technologist. Cooper v. State 
Bd. of Public Health (App. 1951) 102 Cal.App.2d 926, 229 P.2d 27. Administrative Law And Procedure 461; 
Health 218 
 

25. ---- Stipulations, hearsay evidence 
 
Department's receipt into evidence of verified complaint and stipulation settling fraud action against holder of real 
estate salesman's license and affirming truth of allegations of complaint, even if hearsay, was admissible to supple-
ment or explain direct evidence in license revocation proceeding. Borror v. Department of Inv., Division of Real 
Estate (App. 1 Dist. 1971) 92 Cal.Rptr. 525, 15 Cal.App.3d 531. 
 
In disciplinary proceeding, testimony contained in stipulation was properly received in evidence, notwithstanding its 
hearsay character, where it was used only for purpose of “supplementing or explaining” other evidence concerning 
conduct of bail agents sought to be disciplined and parties with whom they were dealing. Nardoni v. McConnell 
(1957) 48 Cal.2d 500, 310 P.2d 644. Stipulations 14(7) 
 

26. ---- Police reports, hearsay evidence 
 
In contested hearing for review of suspension of driver's license for driving with blood-alcohol concentration of .08% 
or higher, statements of witnesses that licensee was driving, which were contained in or attached to officer's report, 
were admissible under exception to hearsay rule to supplement or explain licensee's own admission that he was 
driving. Lake v. Reed (1997) 65 Cal.Rptr.2d 860, 16 Cal.4th 448, 940 P.2d 311, rehearing denied. Automobiles 

144.2(9.7) 
 
Although hearsay, officer's observations of licensee's driving that were incorporated into report of second officer, who 
did not have personal knowledge of licensee's driving, were admissible under public employee records exception in 
license suspension proceeding, and thus could be considered as competent evidence establishing that licensee was 
driving vehicle. McNary v. Department of Motor Vehicles (App. 4 Dist. 1996) 53 Cal.Rptr.2d 55, 45 Cal.App.4th 688. 
Automobiles 144.2(9.7) 
 
Hearsay statement of police officer reporting blood test results was admissible as public employee record to the extent 
it recorded the officer's firsthand observations. Imachi v. Department of Motor Vehicles (App. 1 Dist. 1992) 3 
Cal.Rptr.2d 478, 2 Cal.App.4th 809, modified. Administrative Law And Procedure 459; Automobiles 

144.2(9.7) 
 
In hearing to determine whether one's driver's license should be suspended for failure to submit to blood, breath or 
urine chemical test after arrest for drunken driving, arresting officer's sworn statement and police arrest reports were 
admissible to supplement and explain driver's testimony but not to impeach it. Goss v. Department of Motor Vehicles 
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(App. 4 Dist. 1968) 70 Cal.Rptr. 447, 264 Cal.App.2d 268. Automobiles 144.2(9.7) 
 
Police officer's compilation of disposition of cases of 76 arrested persons, which was not an official record, was clearly 
hearsay as officer who made compilation had no personal knowledge of arrests or convictions and sentencing of 
persons arrested, but under circumstances would be used for purpose of supplementing and explaining direct evidence 
at hearing to revoke on-sale beer and wine license. Harris v. Alcoholic Beverage Control Appeals Bd. (App. 1 Dist. 
1963) 28 Cal.Rptr. 74, 212 Cal.App.2d 106. Intoxicating Liquors 108.5 
 
In hearing before city's board of police commissioners with respect to revocation of permit of owner of Turkish bath to 
operate Turkish bath and application for renewal of permit, testimony of police officers that, as to some of the patrons 
arrested at Turkish bath, there were convictions in court, was admissible, over objection that testimony was hearsay, 
where officers testified as to their own knowledge and the only arrest reports, to which objection was made, were those 
in which there was no disposition shown. Sultan Turkish Bath, Inc. v. Board of Police Com'rs of City of Los Angeles 
(App. 1959) 169 Cal.App.2d 188, 337 P.2d 203. Licenses 38 
 

27. ---- Blood alcohol tests, hearsay evidence 
 
Alcohol analysis report was not inadmissible hearsay, in hearing to suspend driver's license, even though the report 
was not typed until 6 days after driver's blood was analyzed; although the writing was not made at or near the time of 
the drunk driving incident, the report was substantially reliable in that the wording of the report reflected a post-
ponement, not in the recording of the analysis, but merely in the typing of a journal-type entry, the report supple-
mented other evidence introduced at the hearing, and the report was relevant to show that driver's blood alcohol 
content was above the legal limit. Komizu v. Gourley (App. 1 Dist. 2002) 127 Cal.Rptr.2d 229, 103 Cal.App.4th 1001. 
Automobiles 144.2(9.7) 
 
A forensic alcohol report becomes an official record of the Department of Motor Vehicles (DMV), and thus is ad-
missible at an administrative per se hearing, if it complies with the requirements governing the admission of evidence, 
including hearsay. Furman v. Department of Motor Vehicles (App. 6 Dist. 2002) 122 Cal.Rptr.2d 520, 100 
Cal.App.4th 416, review denied. Automobiles 144.2(9.7); Automobiles 411 
 
Emblem on scientific investigation report concerning motorist's blood alcohol level did not constitute a “seal” within 
meaning of evidence code, and thus report was not sufficiently authenticated to be admissible over motorist's hearsay 
objection in administrative hearing to suspend his driver's license, where the report was not signed by anyone. Ja-
cobson v. Gourley (App. 4 Dist. 2000) 100 Cal.Rptr.2d 349, 83 Cal.App.4th 1331. Automobiles 144.2(9.7); 
Automobiles 422.1 
 
Trial court, in proceeding challenging administrative suspension of drivers license for driving while intoxicated, 
properly considered driver's hearsay evidence which indicated that second of three blood-alcohol breath tests was 
invalid due to presence of mouth alcohol, since hearsay evidence supplemented Department of Motor Vehicle's 
(DMV) evidence indicating that second test was invalid but which gave no explanation; also, statute which placed 
limitation on how hearsay evidence could be used in administrative adjudication was to serve as check on sufficiency 
of evidence to warrant license suspension, but did not expressly limit manner in which driver's evidence may be 
considered. Robertson v. Zolin (App. 4 Dist. 1996) 51 Cal.Rptr.2d 420, 44 Cal.App.4th 147. Automobiles 

144.2(9.7); Automobiles 422.1 
 
Testing laboratory's report of blood test results was admissible in proceeding to suspend motorist's driving privileges 
under public records exception to hearsay rule, absent evidence report was not properly prepared. Santos v. Depart-
ment of Motor Vehicles (App. 1 Dist. 1992) 7 Cal.Rptr.2d 10, 5 Cal.App.4th 537, rehearing denied and modified , 
review denied. Evidence 333(1) 
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Vehicle Code provisions requiring Department of Motor Vehicles to determine whether person was driving motor 
vehicle with blood alcohol level of .08 percent or more on basis of police officer's report and to consider its “official 
records” did not establish hearsay exception for reports of chemical test results. Santos v. Department of Motor Ve-
hicles (App. 1 Dist. 1992) 7 Cal.Rptr.2d 10, 5 Cal.App.4th 537, rehearing denied and modified , review denied. Ev-
idence 333(1) 
 
Hearsay statement of public employee, such as statement of police officer or blood-alcohol tester's written report of 
test results, is admissible at Department of Motor Vehicles (DMV) hearing and is sufficient in and of itself to support 
finding that driver's blood-alcohol concentration exceeded permissible limits, if statements meet criteria of public 
employee business record exception to hearsay rule. Burge v. Department of Motor Vehicles (App. 1 Dist. 1992) 7 
Cal.Rptr.2d 5, 5 Cal.App.4th 384, rehearing denied and modified , review denied. Administrative Law And Procedure 

461; Automobiles 144.2(9.7); Automobiles 144.2(10.2); Automobiles 411 
 

28. Sufficiency of evidence--In general 
 
School district, which terminated employment of school bus driver when she lost her license after being convicted of 
drunk driving, produced convincing proof to a reasonable certainty of the alleged misconduct to support her termi-
nation. California School Employees Ass'n v. Board of Trustees of Templeton Unified School Dist. (App. 2 Dist. 
1983) 192 Cal.Rptr. 633, 144 Cal.App.3d 392. Schools 63(1) 
 
In proceeding before state personnel board to determine fitness of certain referee of unemployment insurance appeals 
board, the weight of the evidence was for the determination of the personnel board. Leeds v. Gray (App. 1 Dist. 1952) 
109 Cal.App.2d 874, 242 P.2d 48. Administrative Law And Procedure 793; Officers And Public Employees 

72.55(1) 
 
A determination of an administrative body must be supported by the evidence which would be admissible in a court of 
law. 14 Op.Atty.Gen. 155 (1949). 
 

29. ---- Hearsay evidence, sufficiency of evidence 
 
Officer's sworn “Officer's Statement” and his unsworn arrest report, each incorporating hearsay statement that fire 
captain, a non-peace officer, observed driver was driver of vehicle, were admissible in administrative hearing to 
suspend driver's license, as records by public employees, to prove driver was driving vehicle; in reporting his personal 
observations of seeing driver's vehicle stuck on railroad tracks to the reporting police officer, fire captain was acting 
pursuant to his duty to observe the facts and report them correctly. Hildebrand v. Department of Motor Vehicles (App. 
4 Dist. 2007) 62 Cal.Rptr.3d 234, 152 Cal.App.4th 1562. Automobiles 144.2(9.7) 
 
Substantial evidence supported rejection of application for real estate salesperson's license by the Department of Real 
Estate (DRE), based on applicant's previous disbarment as an attorney, where hearsay evidence in opinions of State 
Bar Court and Review Department and unpublished appellate court opinions affirming underlying fraud judgment 
against attorney by former client was used only to supplement or explain prior disbarment, and thus was permissible. 
Berg v. Davi (App. 3 Dist. 2005) 29 Cal.Rptr.3d 803, 130 Cal.App.4th 223, rehearing denied , review denied. Brokers 

3 
 
Although former teacher failed to appear at hearing before commission for teacher preparation and licensing which 
recommended revocation of teacher's credentials and failed to object to hearsay evidence, where only evidence pre-
sented by commission to support its findings was hearsay, evidence did not support revocation of credentials. Carl S. 
v. Commission for Teacher Preparation and Licensing (App. 2 Dist. 1981) 178 Cal.Rptr. 753, 126 Cal.App.3d 365. 
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Schools 132 
 
In an administrative proceeding, for revocation of license, hearsay evidence alone is insufficient to satisfy requirement 
of due process of law, and mere uncorroborated hearsay does not constitute substantial evidence. Dyer v. Watson 
(App. 1 Dist. 1953) 121 Cal.App.2d 84, 262 P.2d 873. Administrative Law And Procedure 327; Constitutional 
Law 4262; Licenses 38 
 
Generally, in absence of special statutes, an administrative agency cannot over objection, make findings of facts 
supported solely by hearsay evidence. Steen v. Board of Civil Service Com'rs (1945) 26 Cal.2d 716, 160 P.2d 816. 
Administrative Law And Procedure 462; Administrative Law And Procedure 484.1 
 

30. ---- Business licensing, generally, sufficiency of evidence 
 
Fact that reports of New York and Arizona insurance commissioners containing allegations with respect to applicant 
for insurance agent's license involving violations of law, various other misdealings, mismanagement and missing 
company property were hearsay, was no reason for rejecting reports which applicant himself offered in response to 
inquiry from commissioner concerning prior dealings in insurance business, and reports constituted substantial evi-
dence to support decision of commissioner that he was unable to find that applicant was of good business reputation. 
Goldberg v. Barger (App. 2 Dist. 1974) 112 Cal.Rptr. 827, 37 Cal.App.3d 987. Insurance 1615 
 
In proceeding culminating in revocation of boxing matchmaker's license, retired police officer's testimony that indi-
vidual with whom licensee had associated was considered a “racketeer, a hoodlum and a mobster” was hearsay and 
would not sustain finding that licensee had associated with a “notorious criminal and racketeer.” Rudolph v. Athletic 
Commission of Cal. (App. 2 Dist. 1960) 1 Cal.Rptr. 898, 177 Cal.App.2d 1. Evidence 317(2); Public Amusement 
And Entertainment 29 
 
A board commits an “abuse of discretion” when it revokes a license to conduct a legitimate business without sub-
stantial competent evidence establishing just cause for revocation, and hearsay evidence alone is insufficient to sup-
port revocation unless specially permitted by statute. Walker v. City of San Gabriel (1942) 20 Cal.2d 879, 129 P.2d 
349. Licenses 38 
 

31. ---- Medical licensing, sufficiency of evidence 
 
Evidence that pharmacist refilled prescriptions for dexedrine, seconal and dexamyl even though no refills were au-
thorized supported finding of board of pharmacy that pharmacist had refilled prescriptions for dangerous drugs 
without authorization of prescribing doctor in violation of Bus. & Prof.C. § 4229. O'Mara v. California State Bd. of 
Pharmacy (App. 2 Dist. 1966) 54 Cal.Rptr. 862, 246 Cal.App.2d 8. Controlled Substances 10 
 
Conviction of physician for violating Internal Revenue Code did not in and of itself establish existence of moral 
turpitude and he could offer evidence in disciplinary proceedings on question of whether he intentionally and for 
personal gain filed false income tax returns. Morris v. Board of Medical Examiners (App. 2 Dist. 1964) 41 Cal.Rptr. 
351, 230 Cal.App.2d 704. Health 207; Health 218 
 
In proceeding to revoke physician's license for performing an abortion, testimony of woman, that before alleged 
abortion another physician had advised her that she was pregnant, was inadmissible as hearsay, and board of medical 
examiners was unauthorized to base any conclusion thereon. Lanterman v. Board of Medical Examiners of Cal. (App. 
2 Dist. 1935) 4 Cal.App.2d 319, 40 P.2d 913. Evidence 314(2) 
 
Board of medical examiners had no jurisdiction to revoke license to practice medicine, where evidence heard by board 
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was hearsay. Rinaldo v. Board of Medical Examiners of Cal. (App. 2 Dist. 1928) 93 Cal.App. 72, 268 P. 1076. Health 
218 

 
32. ---- Liquor licensing, sufficiency of evidence 

 
Fact that persons of ill repute congregate in a certain bar is not cause for revocation or even indefinite suspension of 
liquor license, it being necessary that it be proved by competent evidence that solicitation of acts of prostitution ac-
tually took place on premises. Swegle v. State Bd. of Equalization (App. 1 Dist. 1954) 125 Cal.App.2d 432, 270 P.2d 
518. Intoxicating Liquors 106(4) 
 

33. ---- Teacher licensing, sufficiency of evidence 
 
Male teacher who engaged with fellow male teacher in limited noncriminal physical relationship of homosexual 
nature in first teacher's apartment on four separate occasions in a one-week period was not subject to disciplinary 
action under Educ.C.1959, § 13202, authorizing revocation of a teacher's life diplomas for immoral conduct, unpro-
fessional conduct, and acts involving moral turpitude, in absence of any evidence that first teacher's conduct indicated 
his unfitness to teach; disapproving Sarac v. State Bd. of Education, 249 Cal.App.2d 58, 57 Cal.Rptr. 69. Morrison v. 
State Bd. of Educ. (1969) 82 Cal.Rptr. 175, 1 Cal.3d 214, 461 P.2d 375. Schools 132 
 

34. ---- Driver licensing, sufficiency of evidence 
 
Evidence produced by department of motor vehicles, in proceeding relating to suspension of driver's license, if itself 
insufficient, may be supplemented by testimony of licensee on his own behalf. August v. Department of Motor Ve-
hicles (App. 4 Dist. 1968) 70 Cal.Rptr. 172, 264 Cal.App.2d 52. Automobiles 144.2(10.1) 
 
Hearsay evidence alone is insufficient to support revocation of license. Nardoni v. McConnell (1957) 48 Cal.2d 500, 
310 P.2d 644. Licenses 38 
 

35. Privilege 
 
Where proceedings brought against certificated employee by school district were neither criminal nor before a court of 
justice, and commission on professional competence had no authority, in proceeding to compel employee to submit to 
a deposition, to prosecute or punish employee for a public offense, no privilege was afforded to employee by subd. (b) 
of this section giving each party right to call and examine witnesses, and employee could be compelled to appear and 
testify at his deposition and could only refuse to disclose a matter which might tend to incriminate him. San Francisco 
Unified School Dist. v. Superior Court for City and County of San Francisco (App. 1 Dist. 1981) 172 Cal.Rptr. 42, 116 
Cal.App.3d 231. Schools 147.31 
 

36. Failure to object 
 
Objection to hearsay evidence is not necessary during administrative hearing to preserve issue of evidence's admis-
sibility. McNary v. Department of Motor Vehicles (App. 4 Dist. 1996) 53 Cal.Rptr.2d 55, 45 Cal.App.4th 688. Ad-
ministrative Law And Procedure 670 
 
Regardless of whether hearsay evidence would have been admissible over objection in civil actions, hearsay evidence 
that prisoner had seen correctional officer passing “hot dog” books to another prisoner, although probative of officer's 
disposition toward that prisoner, had no tendency to prove officer's connection with prisoner's unauthorized letter and 
the testimony at most raised suspicion that the prisoner had transmitted the letter to officer. Martin v. State Personnel 
Bd. (App. 3 Dist. 1972) 103 Cal.Rptr. 306, 26 Cal.App.3d 573. Officers And Public Employees 72.62 
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Even if testimony, in liquor license suspension proceeding arising from violations of minimum price schedule, that 
monthly trade paper, which contained minimum price schedule, was mailed to every distilled spirits licensee in trading 
area, was inadmissible hearsay, licensee could not properly first raise hearsay objection before Alcoholic Beverage 
Control Appeals Board. Kirby v. Alcoholic Beverage Control Appeals Bd. (App. 1 Dist. 1970) 87 Cal.Rptr. 908, 8 
Cal.App.3d 1009. Intoxicating Liquors 108.10(1) 
 
Even if exhibit constituted objectionable hearsay, it was of probative value in absence of objection to it when it was 
offered by board of medical examiners entertaining application of drugless practitioner to take written examination for 
license as physician and surgeon. Savelli v. Board of Medical Examiners (App. 1 Dist. 1964) 40 Cal.Rptr. 171, 229 
Cal.App.2d 124, certiorari denied 85 S.Ct. 940, 380 U.S. 934, 13 L.Ed.2d 821. Health 157 
 
Hearsay, even at common law, if unobjected to when offered, had probative value, and occupies a similar position in 
an administrative proceedings. Fox v. San Francisco Unified School District (App. 1952) 111 Cal.App.2d 885, 245 
P.2d 603. Administrative Law And Procedure 476; Trial 105(2) 
 

37. Statute of limitations 
 
Bar of statute of limitations is matter of defense in administrative proceeding and burden of proof is upon party as-
serting the bar. International Union of Operating Engineers, Local No. 12 v. Fair Employment Practice Commission 
(App. 2 Dist. 1969) 81 Cal.Rptr. 47, 276 Cal.App.2d 504, certiorari denied 90 S.Ct. 1356, 397 U.S. 1037, 25 L.Ed.2d 
648. Administrative Law And Procedure 309.1; Limitation Of Actions 195(3) 
 

38. Continuance 
 
Motorist was deprived of the opportunity to present a meaningful defense in Department of Motor Vehicles (DMV) 
proceeding to suspend his driving privileges such that his due process rights were violated, where motorist's counsel 
requested blood alcohol test results approximately one month before suspension hearing but initially received the 
results only minutes before the hearing, and DMV hearing officer denied counsel's request for a continuance. Petrus v. 
State Dept. of Motor Vehicles (App. 4 Dist. 2011) 123 Cal.Rptr.3d 686, 194 Cal.App.4th 1240. Automobiles 

144.2(1); Constitutional Law 4358 
 
Hearing officer was not required to offer automobile driver a continuance for purpose of curing defects in the evi-
dence, on driver's request for hearing on suspension of his license for driving with blood alcohol content greater than 
.08%; if driver felt continuance was necessary, it was incumbent upon him to request one. Imachi v. Department of 
Motor Vehicles (App. 1 Dist. 1992) 3 Cal.Rptr.2d 478, 2 Cal.App.4th 809, modified. Administrative Law And Pro-
cedure 468; Automobiles 144.2(1) 
 

39. Mandamus 
 
Notice which was sent to probationary school teacher on May 15, 1967 of governing board's decision not to rehire 
teacher for ensuing year but which was not sent after full compliance with statutorily prescribed procedural re-
quirements, including opportunity for teacher to cross-examine witnesses as to reasons for decision not to rehire, was 
ineffective and could not serve as valid notice for subsequent action of governing board in determining not to rehire 
teacher after proceeding initiated by ineffective notice had been set aside by writ of mandate. Ward v. Fremont Unified 
School Dist. (App. 1 Dist. 1969) 80 Cal.Rptr. 815, 276 Cal.App.2d 313. Schools 147.34(2) 
 
In mandamus proceedings by discharged stenographer of civil service board of city, who was dismissed by board, on 
ground that she was unable to perform duties of stenographer because of defective vision, superior court did not have 
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right to judge of intrinsic value of evidence or to weigh it, and its power was confined to determining whether there 
was substantial evidence before board to support its findings. Thompson v. City of Long Beach (1953) 41 Cal.2d 235, 
259 P.2d 649. Mandamus 172 
 
In mandamus proceedings by discharged stenographer of civil service board of city, who was dismissed by board, on 
ground that she was unable to perform duties of stenographer because of defective vision, superior court was bound to 
disregard medical evidence contrary to medical evidence received by board in support of its findings. Thompson v. 
City of Long Beach (1953) 41 Cal.2d 235, 259 P.2d 649. Mandamus 168(4) 
 

40. Review 
 
Administrative tribunal need not observe strict rules of evidence enforced in courts, and admission or rejected of 
evidence is not ground for reversal in absence of denial of justice. Kunimori Ohara v. Berkshire, 1935, 76 F.2d 204. 
Administrative Law And Procedure 313 
 
Police officer's hearsay statement reporting blood test results could not be sole basis for suspension of an automobile 
driver's license for driving with blood alcohol content greater than .08% and where test result was improperly con-
sidered, appellate court could not assume trial court did not rely primarily upon it, though there was other evidence. 
Imachi v. Department of Motor Vehicles (App. 1 Dist. 1992) 3 Cal.Rptr.2d 478, 2 Cal.App.4th 809, modified. Au-
tomobiles 144.2(10.2) 
 
Where psychologist did not appear at disciplinary hearing and was not called to testify by administrative agency, court 
hearing psychologist's appeal from denial of review of the revocation of his license would not consider challenge to 
validity of this section which permits an agency to call a respondent to testify. Cooper v. Board of Medical Examiners 
(App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health 223(2) 
 
Where only time that teacher sought to prove that charges against her had been discriminatorily instituted was before 
evidence was offered to hearing officer to sustain charges against her, trial court on review should not have found that 
she sought to raise issue of discrimination but should have found against truth of such allegations of her defense and of 
her petition in trial court. Feist v. Rowe (App. 4 Dist. 1970) 83 Cal.Rptr. 465, 3 Cal.App.3d 404. Schools 147.44 
 
West's Ann. Cal. Gov. Code § 11513, CA GOVT § 11513 
 
Current with urgency legislation through Ch. 437 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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Effective:[See Text Amendments]  
 
West's Annotated California Codes Currentness 

Government Code (Refs & Annos) 
 Title 2. Government of the State of California 

 Division 3. Executive Department (Refs & Annos) 
 Part 1. State Departments and Agencies (Refs & Annos) 

 Chapter 5. Administrative Adjudication: Formal Hearing (Refs & Annos) 
 § 11514. Affidavits 

 
(a) At any time 10 or more days prior to a hearing or a continued hearing, any party may mail or deliver to the opposing 
party a copy of any affidavit which he proposes to introduce in evidence, together with a notice as provided in sub-
division (b). Unless the opposing party, within seven days after such mailing or delivery, mails or delivers to the 
proponent a request to cross-examine an affiant, his right to cross-examine such affiant is waived and the affidavit, if 
introduced in evidence, shall be given the same effect as if the affiant had testified orally. If an opportunity to 
cross-examine an affiant is not afforded after request therefor is made as herein provided, the affidavit may be in-
troduced in evidence, but shall be given only the same effect as other hearsay evidence. 
 
(b) The notice referred to in subdivision (a) shall be substantially in the following form: 
 
The accompanying affidavit of (here insert name of affiant) will be introduced as evidence at the hearing in (here insert 
title of proceeding). (Here insert name of affiant) will not be called to testify orally and you will not be entitled to 
question him unless you notify (here insert name of proponent or his attorney) at (here insert address) that you wish to 
cross-examine him. To be effective your request must be mailed or delivered to (here insert name of proponent or his 
attorney) on or before (here insert a date seven days after the date of mailing or delivering the affidavit to the opposing 
party). 
 
CREDIT(S) 
 
(Added by Stats.1947, c. 491, p. 1471, § 6.) 
 
HISTORICAL AND STATUTORY NOTES 
 
2005 Main Volume 
 
Former Notes 
 
Former § 11514, added by Stats.1945, c. 867, p. 1632, § 1, relating to affidavits, was repealed by Stats.1947, c. 491, p. 
1471, § 5. See this section. 
 
Derivation 
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Former § 11514, added by Stats.1945, c. 867, p. 1632, § 1. 
 
CROSS REFERENCES 
 

Control of illegally taken fish and wildlife, hearing, see Fish and Game Code § 2584. 
Hearsay evidence, see Evidence Code § 1200 et seq. 
Home furnishings, disciplinary proceedings against nonresidents, continuance, see Business and Professions 
Code § 19215.6. 
Party defined for purposes of this chapter, see Government Code § 11500. 

 
CODE OF REGULATIONS REFERENCES 
 

Agency alternatives to formal hearings-alternative dispute resolution, procedures at arbitration, see 1 Cal. Code 
of Regs. § 1252. 

 
Appeal hearings, see 2 Cal. Code of Regs. § 1896.20. 

 
Evidence submitted to the commission, see 2 Cal. Code of Regs. § 1187.5. 

 
Fair employment and housing commission, default hearings, see 2 Cal. Code of Regs. § 7430. 

 
Office of Administrative Hearings, prehearing conferences, see 1 Cal. Code of Regs. § 1026. 

 
LAW REVIEW AND JOURNAL COMMENTARIES 
 
Practice and procedure under California Administrative Procedure Act. Charles H. Bobby, 15 Hastings L.J. 258 
(1964). 
 
LIBRARY REFERENCES 
 
2005 Main Volume 
 

Administrative Law and Procedure  458.1. 
Westlaw Topic No. 15A. 
C.J.S. Public Administrative Law and Procedure §§ 124 to 125. 

 
RESEARCH REFERENCES 
 
Encyclopedias 
 
CA Jur. 3d Administrative Law § 557, Use of Affidavits. 
 
CA Jur. 3d Insurance Adjusters and Investigations § 30, Continuance. 
 
Treatises and Practice Aids 
 
Employment Coordinator Workplace Safety § 4:237, Use of Affidavits. 
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Miller and Starr California Real Estate § 4:42, Disciplinary Process--Hearing Procedure. 
 
1 Witkin Cal. Evid. 4th Hearsay § 297, Affidavits. 
 
1 Witkin Cal. Evid. 4th Introduction § 66, Incompetent Hearsay: Administrative Procedure Act. 
 
1 Witkin Cal. Evid. 4th Introduction § 69, Administrative Procedure Act. 
 
9 Witkin Cal. Proc. 5th Administrative Proceedings § 111, Evidence. 
 
NOTES OF DECISIONS 
 

Admissibility as hearsay 2 
Admissibility, generally 1 
Copy and notice 4 
Evidence, weight of 3 
Failure to object to admission 7 
Failure to produce affiant for cross-examination 6 
Failure to provide copy 4 
Failure to request cross-examination 5 
Hearsay, admissibility 2 
Production of affiant for cross-examination 6 
Request for cross-examination 5 
Waiver 7 
Weight accorded affidavit 3 

 
1. Admissibility, generally 

 
Under this section and § 11510, if the insurance department offers an affidavit and the applicant or licensee requests 
the right to cross-examine the affiant, the department need not produce the affiant for cross-examination before the 
affidavit can be entered into evidence, notwithstanding the witness resides outside the county of the hearing and at a 
distance of more than 100 miles, as set forth in § 11510(b). 6 Op.Atty.Gen. 219 (1945). 
 

2. Admissibility as hearsay 
 
Provision of Government Code which sets out procedure for using affidavits in lieu of direct testimony in proceedings 
governed by Administrative Procedure Act (APA) creates special further exception to hearsay rule for administrative 
proceedings and was obviously not intended to restrict admission in administrative proceedings of evidence falling 
within other exceptions to hearsay rule. Poland v. Department of Motor Vehicles (App. 1 Dist. 1995) 40 Cal.Rptr.2d 
693, 34 Cal.App.4th 1128. Administrative Law And Procedure 461 
 
Provision of Government Code which sets out procedure for using affidavits in lieu of direct testimony in proceedings 
governed by Administrative Procedure Act (APA) was irrelevant to admission of report of breath test admitted in 
license suspension hearing for motorist arrested for driving under influence where report was independently admis-
sible under exception to hearsay rule for public records. Poland v. Department of Motor Vehicles (App. 1 Dist. 1995) 
40 Cal.Rptr.2d 693, 34 Cal.App.4th 1128. Automobiles 411 
 

3. Weight accorded affidavit 
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Statute pursuant to which affidavit may be introduced in evidence but may be given only same effect as other hearsay 
evidence if opportunity to cross-examine affiant is not afforded after proper request did not affect evidentiary weight 
to be accorded to laboratory report of blood test results in administrative license suspension proceeding, even though 
motor vehicle department failed to produce blood test analyst pursuant to motorist's purported request; weight to be 
accorded report depended on whether it would be admissible over objection in civil action. Monaghan v. Department 
of Motor Vehicles (App. 1 Dist. 1995) 42 Cal.Rptr.2d 167, 35 Cal.App.4th 1621. Automobiles 144.2(10.2) 
 
For agencies under the Administrative Procedure Act, affidavits may serve as direct evidence if no request to 
cross-examine is made. Windigo Mills v. California Unemployment Ins. Appeals Bd. (App. 5 Dist. 1979) 155 
Cal.Rptr. 63, 92 Cal.App.3d 586. Administrative Law And Procedure 462 
 
Under this section and Government Code § 11510, where an affidavit is offered in evidence by the licensee or ap-
plicant and prior to the submission of the case for decision, and the presenting deputy of the department so requests, 
the licensee or applicant need not produce the affiant for cross-examination, but the affidavit remains subject to the 
limitations imposed by § 11513(c) and would in itself be insufficient to support a finding, notwithstanding that affiant 
may be beyond the range of subpoena under § 11510(b). 6 Op.Atty.Gen. 219 (1945). 
 

4. Failure to provide copy 
 
Admission, in license suspension proceeding, of expert's declaration, which asserted that licensee's blood may have 
fermented, resulting in inaccurate blood alcohol content determination, was erroneous, given licensee's failure to 
provide Department of Motor Vehicles (DMV) with copy of declaration prior to hearing, so as to give DMV oppor-
tunity to cross-examine expert, as statutorily required. McNary v. Department of Motor Vehicles (App. 4 Dist. 1996) 
53 Cal.Rptr.2d 55, 45 Cal.App.4th 688. Automobiles 144.2(9.7); Automobiles 425 
 

5. Failure to request cross-examination 
 
Motorist subject to administrative per se order based on blood test allegedly revealing blood alcohol concentration of 
at least .08% did not adequately invoke procedures for subpoenaing blood alcohol analyst such that suspension had to 
be set aside due to failure by motor vehicle department to produce analyst; motorist's letter to department merely 
demanded affidavits that department intended to use, asserted motorist's general right of cross-examination, and ob-
jected to use of affidavits not timely provided; moreover, even if letter constituted request for issuance of subpoenas, 
motorist took no further steps to secure analyst's attendance and never asked hearing officer to either continue hearing 
or to issue subpoena. Monaghan v. Department of Motor Vehicles (App. 1 Dist. 1995) 42 Cal.Rptr.2d 167, 35 
Cal.App.4th 1621. Automobiles 144.2(9.5) 
 
Where automobile dealer did not exercise its right to demand the opportunity to cross-examine witnesses whose 
affidavits were admitted in evidence in proceeding challenging the revocation of the dealer's new car dealer's license, 
the dealer was not entitled to complain on appeal that it was deprived of any right by the admission of the affidavits 
into evidence. Park Motors, Inc. v. Director, Dept. of Motor Vehicles (App. 3 Dist. 1975) 122 Cal.Rptr. 337, 49 
Cal.App.3d 12. Mandamus 187.4 
 

6. Failure to produce affiant for cross-examination 
 
Statute, pursuant to which affidavit may be introduced in evidence but may be given only same effect as other hearsay 
evidence if opportunity to cross-examine affiant is not afforded after proper request, could not serve as basis for 
ordering motor vehicle department to produce blood test analyst at administrative hearing on suspension of motorist's 
license based on his blood alcohol concentration; statute did not impose burden or obligation of producing affiant as 
witness for cross-examination, but only set forth consequences of failing to satisfy request. Monaghan v. Department 
of Motor Vehicles (App. 1 Dist. 1995) 42 Cal.Rptr.2d 167, 35 Cal.App.4th 1621. Automobiles 144.2(9.7); Au-
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tomobiles 422.1 
 

7. Failure to object to admission 
 
Department of Motor Vehicles (DMV) did not waive its objections to admission in license suspension proceeding of 
expert's affidavit regarding determination of licensee's blood alcohol content when it failed to object at time affidavit 
was admitted. McNary v. Department of Motor Vehicles (App. 4 Dist. 1996) 53 Cal.Rptr.2d 55, 45 Cal.App.4th 688. 
Automobiles 144.2(2.1) 
 
West's Ann. Cal. Gov. Code § 11514, CA GOVT § 11514 
 
Current with urgency legislation through Ch. 437 of 2012 Reg.Sess. and all propositions on 2012 ballots. 
 
(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
 
END OF DOCUMENT 
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West's Annotated California Codes Currentness 
Education Code (Refs & Annos) 

 Title 2. Elementary and Secondary Education (Refs & Annos) 
 Division 4. Instruction and Services (Refs & Annos) 

 Part 30. Special Education Programs (Refs & Annos) 
 Chapter 7.2. Special Education Funding (Refs & Annos) 

 Article 1. Administration (Refs & Annos) 
§ 56836. Computation of apportionments 

 
Commencing with the 1998-99 fiscal year and for each fiscal year thereafter, apportionments to special education 
local plan areas for special education programs operated by, and services provided by, districts, county offices, and 
special education local plan areas shall be computed pursuant to this chapter. 

 
§ 56836.01. Responsibilities of administrators of special education local plan areas 

 
Commencing with the 1998-99 fiscal year and each fiscal year thereafter, the administrator of each special educa-
tion local plan area, in accordance with the local plan approved by the board, shall be responsible for the following: 

 
(a) The fiscal administration of the annual budget plan pursuant to paragraph (1) of subdivision (b) of Section 56205 
and annual allocation plan for multidistrict special education local plan areas pursuant to Section 56836.05 for 
special education programs of school districts and county superintendents of schools composing the special edu-
cation local plan area. 

 
(b) The allocation of state and federal funds allocated to the special education local plan area for the provision of 
special education and related services by those entities. 

 
(c) The reporting and accounting requirements prescribed by this part. 

 
§ 56836.02. Apportionments for districts and county offices; regionalized services and program specialists 

 
(a) The superintendent shall apportion funds from Section A of the State School Fund to districts and county offices 
of education in accordance with the allocation plan adopted pursuant to Section 56836.05, unless the allocation plan 
specifies that funds be apportioned to the administrative unit of the special education local plan area. If the alloca-
tion plan specifies that funds be apportioned to the administrative unit of the special education local plan area, the 
administrator of the special education local plan area shall, upon receipt, distribute the funds in accordance with the 
method adopted pursuant to subdivision (i) of Section 56195.7. The allocation plan shall, prior to submission to the 
superintendent, be approved according to the local policymaking process established by the special education local 
plan area. 

 
(b) The superintendent shall apportion funds for regionalized services and program specialists from Section A of the 
State School Fund to the administrative unit of each special education local plan area. Upon receipt, the adminis-
trator of a special education local plan area shall direct the administrative unit of the special education local plan 
area to distribute the funds in accordance with the budget plan adopted pursuant to paragraph (1) of subdivision (b) 
of Section 56205. 
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§ 56836.03. Revised local plans; transition guidelines; division of local plan areas 
 

(a) On or after January 1, 1998, each special education local plan area shall submit a revised local plan. Each special 
education local plan area shall submit its revised local plan not later than the time it is required to submit its local 
plan pursuant to subdivision (b) of Section 56100 and the revised local plan shall meet the requirements of Chapter 
3 (commencing with Section 56205). 

 
(b) Until the board has approved the revised local plan and the special education local plan area begins to operate 
under the revised local plan, each special education local plan area shall continue to operate under the program-
matic, reporting, and accounting requirements prescribed by the State Department of Education for the purposes of 
Chapter 7 (commencing with Section 56700) as that chapter existed on December 31, 1998. The department shall 
develop transition guidelines, and, as necessary, transition forms, to facilitate a transition from the reporting and 
accounting methods required for Chapter 7 (commencing with Section 56700) as that chapter existed on December 
31, 1998, and related provisions of this part, to the reporting and accounting methods required for this chapter. 
Under no circumstances shall the transition guidelines exceed the requirements of the provisions described in 
paragraphs (1) and (2). The transition guidelines shall, at a minimum, do the following: 

 
(1) Describe the method for accounting for the instructional service personnel units and caseloads, as required by 
Chapter 7 (commencing with Section 56700) as that chapter existed on December 31, 1998. 

 
(2) Describe the accounting that is required to be made, if any, for the purposes of Sections 56030, 56140, 56156.4, 
56361.5, 56362, 56363.3, 56366.2, 56366.3, 56441.5, and 56441.7. 

 
(c) Commencing with the 1997-98 fiscal year, through and including the fiscal year in which equalization among 
special education local plan areas has been achieved, the board shall not approve any proposal to divide a special 
education local plan area into two or more units, unless the division has no net impact on state costs for special 
education; provided, however, that the board may approve a proposal that was initially submitted to the department 
prior to January 1, 1997. 

 
§ 56836.04. Monitoring and review of special education programs; assurance of proper expenditures 

 
(a) The Superintendent continuously shall monitor and review all special education programs approved under this 
part to ensure that all funds appropriated to special education local plan areas under this part are expended for the 
purposes intended. 

 
(b) Funds apportioned to special education local plan areas pursuant to this chapter are to assist local educational 
agencies to provide special education and related services to individuals with exceptional needs and shall be ex-
pended exclusively for programs operated under this part. 

 
§ 56836.05. Time for apportionments; multidistrict areas; changes in administrative units 

 
(a) Apportionments made under this part shall be made by the superintendent as early as practicable in the fiscal 
year. Upon order of the superintendent, the Controller shall draw warrants upon the money appropriated, in favor of 
the eligible special education local plan areas. 

 
(b) If the special education local plan area is a multidistrict special education local plan area, and the approved al-
location plan does not specify that funds will be apportioned to the special education local plan area administrative 
unit, the special education local plan area shall submit to the superintendent an annual allocation plan to allocate 
funds received in accordance with this chapter among the local educational agencies within the special education 
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local plan area. The annual allocation plan may be revised during any fiscal year, and these revisions may be 
submitted to the superintendent as amendments. The amendments shall, prior to submission to the superintendent, 
be approved according to the policymaking process established by the special education local plan area. 

 
(c) If funds are apportioned to a special education local plan area administrative unit in the 1998-99 fiscal year and 
the special education local plan area administrative unit is changed in the 1998-99 fiscal year or thereafter, monthly 
payments shall be made according to the schedule in paragraph (2) of subdivision (a) of Section 14041 unless all 
local educational agencies are on the same schedule. If all local educational agencies are on the same schedule, the 
appropriate schedule in paragraph (2), (7), or (8) of subdivision (a) of Section 14041 shall apply. 

 
END OF DOCUMENT 
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West's Annotated California Codes Currentness 
Education Code (Refs & Annos) 

 Title 2. Elementary and Secondary Education (Refs & Annos) 
 Division 4. Instruction and Services (Refs & Annos) 

 Part 30. Special Education Programs (Refs & Annos) 
 Chapter 7.2. Special Education Funding (Refs & Annos) 

 Article 2. Computation of Apportionments (Refs & Annos) 
§ 56836.06. Definitions 

 
For the purposes of this article, the following terms or phrases shall have the following meanings, unless the context 
clearly requires otherwise: 

 
(a) “Average daily attendance reported for the special education local plan area” means the total of the following: 

 
(1) The total number of units of average daily attendance reported for the second principal apportionment pursuant 
to Section 41601 for all pupils enrolled in the district or districts that are a part of the special education local plan 
area. 

 
(2) The total number of units of average daily attendance reported pursuant to subdivisions (a) and (b) of Section 
41601 for all pupils enrolled in schools operated by the county office or offices that compose the special education 
local plan area, or for those county offices that are a part of more than one special education local plan area, that 
portion of the average daily attendance of pupils enrolled in the schools operated by the county office that are under 
the jurisdiction of the special education local plan area. 

 
(b) For the purposes of computing apportionments pursuant to this chapter for the special education local plan area 
identified as the Los Angeles County Juvenile Court and Community School/Division of Alternative Education 
Special Education Local Plan Area, the term “average daily attendance” shall mean the total number of units of 
average daily attendance reported for the second principal apportionment pursuant to subdivisions (a) and (b) of 
Section 41601 for all pupils enrolled in districts within Los Angeles County and all schools operated by the Los 
Angeles County Office of Education and the districts within Los Angeles County. 

 
(c) “Special education local plan area” includes the school district or districts and county office or offices of edu-
cation composing the special education local plan area. 

 
(d) “The fiscal year in which equalization among special education local plan areas has been achieved” means the 
first fiscal year in which each special education local plan area is funded at or above the statewide target amount per 
unit of average daily attendance, as computed pursuant to Section 56836.11. 

 
(e) For a charter school deemed a local educational agency for the purposes of special education, an amount equal to 
the amount computed pursuant to Section 56836.08 for the special education local plan area in which the charter 
school is included shall be apportioned by the State Department of Education pursuant to the local allocation plan 
developed pursuant to subdivision (i) of Section 56195.7 or 56836.05, or both. If the charter school is a participant 
in a local plan which only includes other charter schools pursuant to subdivision (f) of Section 56195.1, the amount 
computed pursuant to Section 56836.11, as adjusted for any amount for which the special education local plan area 
is eligible pursuant to the incidence multiplier set forth in Section 56836.155, shall be apportioned by the depart-
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ment pursuant for each unit of average daily attendance reported pursuant to subdivision (a). 
 

§ 56836.07. Allocation of funds for the special education local plan area under section 56331; proportionate 
share to the Los Angeles County Juvenile Court and Community School/Division of Alternative Education 
Special Education Local Plan Area 
 

For the 2004-05 fiscal year and each fiscal year thereafter for which there is an appropriation in the annual Budget 
Act for this purpose, the Superintendent shall allocate funds per unit of average daily attendance, as defined in 
Section 56836.06, reported for the special education local plan area to a special education local plan area for the 
purposes of Section 56331. For the 2004-05 fiscal year and each fiscal year thereafter for which there is an appro-
priation in the annual Budget Act for this purpose, the Superintendent shall determine a proportionate share, con-
sistent with existing law, to the Los Angeles County Juvenile Court and Community School/Division of Alternative 
Education Special Education Local Plan Area based on the ratio of the amount per unit of average daily attendance 
determined pursuant to Section 56836.10 to the amount of the statewide target per unit of average daily attendance 
determined pursuant to Section 56836.11. 

 
§ 56836.08. Computations to determine funding for each local plan area; general fund moneys 

 
(a) For the 1998-99 fiscal year, the superintendent shall make the following computations to determine the amount 
of funding for each special education local plan area: 

 
(1) Add the amount of funding per unit of average daily attendance computed for the special education local plan 
area pursuant to paragraph (1) of subdivision (a) of Section 56836.10 to the inflation adjustment computed pursuant 
to subdivision (d) for the 1998-99 fiscal year. 

 
(2) Multiply the amount computed in paragraph (1) by the units of average daily attendance reported for the special 
education local plan area for the 1997-98 fiscal year, exclusive of average daily attendance for absences excused 
pursuant to subdivision (b) of Section 46010, as that subdivision read on July 1, 1996. 

 
(3) Add the actual amount of the equalization adjustment, if any, computed for the 1998-99 fiscal year pursuant to 
Section 56836.14 to the amount computed in paragraph (2). 

 
(4) Add or subtract, as appropriate, the adjustment for growth computed pursuant to Section 56836.15 from the 
amount computed in paragraph (3). 

 
(b) For the 1999-2000 fiscal year and each fiscal year thereafter, the superintendent shall make the following 
computations to determine the amount of funding for each special education local plan area for the fiscal year in 
which the computation is made: 

 
(1) Add the amount of funding per unit of average daily attendance computed for the special education local plan 
area for the prior fiscal year pursuant to Section 56836.10 to the inflation adjustment computed pursuant to subdi-
vision (d) for the fiscal year in which the computation is made. 

 
(2) Multiply the amount computed in paragraph (1) by the units of average daily attendance reported for the special 
education local plan area for the prior fiscal year. 

 
(3) Add the actual amount of the equalization adjustment, if any, computed for the special education local plan area 
for the fiscal year in which the computation is made pursuant to Section 56836.14 to the amount computed in 
paragraph (2). 
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(4) Add or subtract, as appropriate, the adjustment for growth or decline in enrollment, if any, computed for the 
special education local plan area for the fiscal year in which the computation is made pursuant to Section 56836.15 
from the amount computed in paragraph (3). 

 
(c) For the 1998-99 fiscal year and each fiscal year thereafter, the superintendent shall make the following com-
putations to determine the amount of General Fund moneys that the special education local plan area may claim: 

 
(1) Add the total of the amount of property taxes for the special education local plan area pursuant to Section 2572 
for the fiscal year in which the computation is made to the amount of federal funds allocated for the purposes of 
paragraph (1) of subdivision (a) of Section 56836.09 for the fiscal year in which the computation is made. 

 
(2) Add the amount of funding computed for the special education local plan area pursuant to subdivision (a) for the 
1998-99 fiscal year, and commencing with the 1999-2000 fiscal year and each fiscal year thereafter, the amount 
computed for the fiscal year in which the computations were made pursuant to subdivision (b) to the amount of 
funding computed for the special education local plan area pursuant to Article 3 (commencing with Section 
56836.16). 

 
(3) Subtract the sum computed in paragraph (1) from the sum computed in paragraph (2). 

 
(d) For the 1998-99 fiscal year and each fiscal year thereafter, the superintendent shall make the following com-
putations to determine the inflation adjustment for the fiscal year in which the computation is made: 

 
(1) For the 1998-99 fiscal year, multiply the sum of the statewide target amount per unit of average daily attendance 
for special education local plan areas for the 1997-98 fiscal year computed pursuant to paragraph (3) of subdivision 
(a) of Section 56836.11 and the amount determined pursuant to paragraph (e) of Section 56836.155 for the 1997-98 
fiscal year that corresponds to the amount determined pursuant to paragraph (1) of subdivision (d) of Section 
56836.155 by the inflation adjustment computed pursuant toSection 42238.1 for the 1998-99 fiscal year. 

 
(2) For the 1999-2000 fiscal year and each fiscal year thereafter, multiply the sum of the statewide target amount per 
unit of average daily attendance for special education local plan areas for the prior fiscal year computed pursuant to 
Section 56836.11 and the amount determined pursuant to paragraph (1) of subdivision (d) of Section 56836.155 for 
the prior fiscal year by the inflation adjustment computed pursuant to Section 42238.1 for the fiscal year in which 
the computation is made. 

 
(3) For the purposes of computing the inflation adjustment for the special education local plan area identified as the 
Los Angeles County Juvenile Court and Community School/Division of Alternative Education Special Education 
Local Plan Area for the 1998-99 fiscal year and each fiscal year thereafter, the superintendent shall multiply the 
amount of funding per unit of average daily attendance computed for that special education local plan area for the 
prior fiscal year pursuant to Section 56836.10 by the inflation adjustment computed pursuant to Section 42238.1 for 
the fiscal year in which the computation is being made. 

 
(e) For the 1998-99 fiscal year and each fiscal year thereafter to and including the 2002-03 fiscal year, the super-
intendent shall perform the calculation set forth in Section 56836.155 to determine the adjusted entitlement for the 
incidence of disabilities for each special education local plan area, but this amount shall not be used in the next fiscal 
year to determine the base amount of funding for each special education local plan area for the current fiscal year, 
except as specified in this article. 

 
§ 56836.09. Computation of funding for 1997-98 fiscal year; base for computation of 1998-99 fiscal year 

amounts 
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For the purpose of computing the amount to apportion to each special education local plan area for the 1998-99 
fiscal year, the superintendent shall compute the total amount of funding received by the special education local plan 
area for the 1997-98 fiscal year as follows: 

 
(a) Add the following amounts that were received for the 1997-98 fiscal year: 

 
(1) The total amount of federal funds apportioned to the special education local plan area pursuant to subdivisions 
(b) and (h) of the Schedule in Item 6110-161-0890 of Section 2.00 of the Budget Act of 1997 for the purposes of 
special education for individuals with exceptional needs enrolled in kindergarten and grades 1 to 12, inclusive. 

 
(2) The total amount of property taxes allocated to the special education local plan area pursuant to Section 2572, 
excluding any property taxes used to fund a program for individuals with exceptional needs younger than three years 
of age in the special education local plan area for the 1997-98 fiscal year. 

 
(3) The total amount of General Fund moneys allocated to the special education local plan area pursuant to Chapter 
7 (commencing with Section 56700) plus the total amount received for equalization pursuant to Chapter 7.1 
(commencing with Section 56835), as those chapters existed on December 31, 1998. 

 
(4) The total amount of General Fund moneys allocated to another special education local plan area for any pupils 
with exceptional needs who are served by the other special education local plan area but who are residents of the 
special education local plan area for which this computation is being made. 

 
(b) Add the following amounts received in the 1997-98 fiscal year: 

 
(1) The total amount determined for the special education local plan area for the purpose of providing nonpublic, 
nonsectarian school services to licensed children's institutions, foster family homes, residential medical facilities, 
and other similar facilities for the 1997-98 fiscal year pursuant to Article 3 (commencing with Section 56836.16). 

 
(2) The total amount of General Fund moneys allocated for any pupils with exceptional needs who are served by the 
special education local plan area but who do not reside within the boundaries of the special education local plan 
area. 

 
(3) The total amount of General Fund moneys allocated to the special education local plan area to perform the re-
gionalized operations and services functions listed in Article 6 (commencing with Section 56836.23) and to provide 
the direct instructional support of program specialists in accordance with Section 56368. 

 
(4) The total amount of General Fund moneys allocated to the special education local plan area for individuals with 
exceptional needs younger than three years of age pursuant to Chapter 7 (commencing with Section 56700), as that 
chapter existed on December 31, 1998. 

 
(5) The total amount of General Fund moneys allocated to local educational agencies within the special education 
local plan area pursuant to Section 56771, as that section existed on December 31, 1998, for specialized books, 
materials, and equipment for pupils with low-incidence disabilities. 

 
(c) Subtract the sum computed in subdivision (b) from the sum computed in subdivision (a). 

 
§ 56836.095. 2001-2002 fiscal year computations 
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For the 2001-02 fiscal year, the superintendent shall make the following computations in the following order: 
 

(a) Calculate and carry out the equalization adjustments authorized pursuant to Sections 56836.12 and 56836.14. 
 

(b) Complete the calculations required to adjust the statewide total average daily attendance pursuant to Section 
56836.156, and adjust the statewide target per unit of average daily attendance for the 2001-02 fiscal year in ac-
cordance with this calculation. 

 
(c) Determine and provide the amount of funding required for the special disabilities adjustment pursuant to Section 
56836.155. 

 
(d) Compute and distribute the amount of funding appropriated for increasing the statewide target amount per unit of 
average daily attendance pursuant to Section 56836.158. 

 
(e) Compute and provide a permanent adjustment for each special education local plan area pursuant to Section 
56836.159. 

 
§ 56836.10. Amount of funding per unit of average daily attendance; computations 

 
(a) The superintendent shall make the following computations to determine the amount of funding per unit of av-
erage daily attendance for each special education local plan area for the 1998-99 fiscal year: 

 
(1) Divide the amount of funding for the special education local plan area computed for the 1997-98 fiscal year 
pursuant to Section 56836.09 by the number of units of average daily attendance, exclusive of average daily at-
tendance for absences excused pursuant to subdivision (b) of Section 46010 as that subdivision read on July 1, 1997, 
reported for the special education local plan area for the 1997-98 fiscal year. 

 
(2) Add the amount computed in paragraph (1) to the inflation adjustment computed pursuant to subdivision (d) of 
Section 56836.08 for the 1998-99 fiscal year. 

 
(b) Commencing with the 1999-2000 fiscal year and each fiscal year thereafter, the superintendent shall make the 
following computations to determine the amount of funding per unit of average daily attendance for each special 
education local plan area for the fiscal year in which the computation is made: 

 
(1) For the 1999-2000 fiscal year, divide the amount of funding for the special education local plan area computed 
for the 1998-99 fiscal year pursuant to subdivision (a) of Section 56836.08 by the number of units of average daily 
attendance upon which funding is based pursuant to subdivision (a) of Section 56836.15 for the special education 
local plan area for the 1998-99 fiscal year. 

 
(2) For the 2000-01 fiscal year, and each fiscal year thereafter, divide the amount of funding for the special educa-
tion local plan area computed for the prior fiscal year pursuant to subdivision (b) of Section 56836.08 by the number 
of units of average daily attendance upon which funding is based pursuant to subdivision (a) of Section 56836.15 for 
the special education local plan area for the prior fiscal year. 

 
§ 56836.11. Statewide target amount per unit of average daily attendance; computation of equalization and 

other adjustments for fiscal years 
 

(a) For the purpose of computing the equalization adjustment for special education local plan areas for the 1998-99 
fiscal year, the Superintendent shall make the following computations to determine the statewide target amount per 
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unit of average daily attendance for special education local plan areas: 
 

(1) Total the amount of funding computed for each special education local plan area exclusive of the amount of 
funding computed for the special education local plan area identified as the Los Angeles County Juvenile Court and 
Community School/Division of Alternative Education Special Education Local Plan Area, pursuant to Section 
56836.09 for the 1997-98 fiscal year. 

 
(2) Total the number of units of average daily attendance reported for each special education local plan area for the 
1997-98 fiscal year, exclusive of average daily attendance for absences excused pursuant to subdivision (b) of 
Section 46010 as that section read on July 1, 1996, and exclusive of the units of average daily attendance computed 
for the special education local plan area identified as the Los Angeles County Juvenile Court and Community 
School/Division of Alternative Education Special Education Local Plan Area. 

 
(3) Divide the sum computed in paragraph (1) by the sum computed in paragraph (2) to determine the statewide 
target amount for the 1997-98 fiscal year. 

 
(4) Add the amount computed in paragraph (3) to the inflation adjustment computed pursuant to subdivision (d) of 
Section 56836.08 for the 1998-99 fiscal year to determine the statewide target amount for the 1998-99 fiscal year. 

 
(b) Commencing with the 1999-2000 fiscal year to the 2004-05 fiscal year, inclusive, to determine the statewide 
target amount per unit of average daily attendance for special education local plan areas, the Superintendent shall 
multiply the statewide target amount per unit of average daily attendance computed for the prior fiscal year pursuant 
to this section by one plus the inflation factor computed pursuant to subdivision (b) of Section 42238.1 for the fiscal 
year in which the computation is made. 

 
(c) Commencing with the 2005-06 fiscal year and each fiscal year thereafter, to determine the statewide target 
amount per unit of average daily attendance for special education local plan areas for the purpose of computing the 
incidence multiplier pursuant to Section 56836.155, the Superintendent shall add the statewide target amount per 
unit of average daily attendance computed for the prior fiscal year for this purpose to the amount computed in 
paragraph (2) of subdivision (d) or paragraph (2) of subdivision (e), as appropriate. 

 
(d) For the 2005-06 fiscal year, the Superintendent shall make the following computation to determine the statewide 
target amount per unit of average daily attendance to determine the inflation adjustment pursuant to paragraph (2) of 
subdivision (d) of Section 56836.08 and growth pursuant to subdivision (c) of Section 56836.15, as follows: 

 
(1) The 2004-05 fiscal year statewide target amount per unit of average daily attendance less the sum of the 2004-05 
fiscal year total amount of federal funds apportioned pursuant to Schedule (1) in Item 6110-161-0890 of Section 
2.00 of the Budget Act of 2004 for the purposes of special education for individuals with exceptional needs enrolled 
in kindergarten and grades 1 to 12, inclusive, divided by the total average daily attendance computed for the 
2004-05 fiscal year. 

 
(2) Multiply the amount computed in paragraph (1) by the inflation factor computed pursuant to subdivision (b) of 
Section 42238.1 for the fiscal year in which the computation is made. 

 
(3) Add the amounts computed in paragraphs (1) and (2). 

 
(e) Commencing with the 2006-07 fiscal year and each fiscal year thereafter, the Superintendent shall make the 
following computation to determine the statewide target amount per unit of average daily attendance for special 
education local plan areas for the purpose of computing the inflation adjustment pursuant to paragraph (2) of sub-
division (d) of Section 56836.08 and growth pursuant to subdivision (c) of Section 56836.15: 
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(1) The statewide target amount per unit of average daily attendance computed for the prior fiscal year pursuant to 
this section. 

 
(2) Multiply the amount computed in paragraph (1) by the inflation factor computed pursuant to subdivision (b) of 
Section 42238.1 for the fiscal year in which the computation is made. 

 
(3) Add the amounts computed in paragraphs (1) and (2). 

 
§ 56836.12. Local plan areas with amount per unit of average daily attendance below the statewide target 

amount; computation of equalization adjustment 
 

(a) For the purpose of computing the equalization adjustment for special education local plan areas for the 1998-99 
fiscal year, the superintendent shall make the following computations to determine the amount that each special 
education local plan area that has an amount per unit of average daily attendance that is below the statewide target 
amount per unit of average daily attendance may request as an equalization adjustment: 

 
(1) Subtract the amount per unit of average daily attendance computed for the special education local plan area 
pursuant to subdivision (a) of Section 56836.10 from the statewide target amount per unit of average daily at-
tendance determined pursuant to subdivision (a) of Section 56836.11. 

 
(2) If the remainder computed in paragraph (1) is greater than zero, multiply that remainder by the number of units 
of average daily attendance reported for the special education local plan area for the 1997-98 fiscal year, exclusive 
of average daily attendance for absences excused pursuant to subdivision (b) of Section 46010, as that section read 
on July 1, 1996. 

 
(b) Commencing with the 1999-2000 fiscal year, through and including the fiscal year in which equalization among 
the special education local plan areas has been achieved, the superintendent shall make the following computations 
to determine the amount that each special education local plan area that has an amount per unit of average daily 
attendance that is below the statewide target amount per unit of average daily attendance may request as an equal-
ization adjustment: 

 
(1) Add to the amount per unit of average daily attendance computed for the special education local plan area 
pursuant to subdivision (b) of Section 56836.10 for the fiscal year in which the computation is made the inflation 
adjustment computed pursuant to subdivision (d) of Section 56836.08 for the fiscal year in which the computation is 
made. 

 
(2) Subtract the amount computed pursuant to paragraph (1) from the statewide target amount per unit of average 
daily attendance computed pursuant to subdivision (b) of Section 56836.11 for the fiscal year in which the com-
putation is made. 

 
(3) If the remainder computed in paragraph (2) is greater than zero, multiply that remainder by the number of units 
of average daily attendance reported for the special education local plan area for the prior fiscal year, exclusive of 
average daily attendance for absences excused pursuant to subdivision (b) of Section 46010, as that section read on 
July 1, 1996. 

 
(c) This section shall not apply to the special education local plan area identified as the Los Angeles County Juvenile 
Court and Community School/Division of Alternative Education Special Education Local Plan Area. 
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APPLICATION 
 

<By its own terms, this section does not apply to the Los Angeles County Juvenile Court and Community 
School/Division of Alternative Education Special Education Local Plan Area.> 

 
§ 56836.13. Computation of amounts available for making equalization adjustments 

 
Commencing with the 1998-99 fiscal year, through and including the fiscal year in which equalization among the 
special education local plan areas has been achieved, the superintendent shall make the following computations to 
determine the amount available for making equalization adjustments for the fiscal year in which the computation is 
made: 

 
(a) Subtract the prior fiscal year funds pursuant to paragraph (1) of subdivision (c) of Section 56836.08 from the 
current fiscal year funds pursuant to paragraph (1) of subdivision (c) of Section 56836.08. 

 
(b) The amount of any increase in federal funds computed pursuant to subdivision (a) shall result in a reduction in 
state general funds computed pursuant to paragraph (3) of subdivision (c) of Section 56836.08. This is the amount of 
state general funds that shall be designated in the annual Budget Act for the purpose of Section 56836.12, as aug-
mented by any deficiency appropriation, for the purposes of equalizing funding for special education local plan 
areas pursuant to this chapter.  

 
(c) Until the actual amount of any increase in federal funds pursuant to subdivision (a) can be determined for the 
current fiscal year, equalization apportionments pursuant to Section 56836.12 shall be certified based on the au-
thority available in Item 6110-161-0001 of the Budget Act of 1998, or its successor in the annual Budget Act. 

 
§ 56836.14. Local plan areas with amount per unit of average daily attendance below the statewide target 

amount; computation of actual amount of equalization adjustment 
 

Commencing with the 1998-99 fiscal year, through and including the fiscal year in which equalization among the 
special education local plan areas has been achieved, the superintendent shall make the following computations to 
determine the actual amount of the equalization adjustment for each special education local plan area that has an 
amount per unit of average daily attendance that is below the statewide target amount per unit of average daily at-
tendance: 

 
(a) Add the amount determined for each special education local plan area pursuant to Section 56836.12 for the fiscal 
year in which the computation is made to determine the total statewide aggregate amount necessary to fund each 
special education local plan area at the statewide target amount per unit of average daily attendance for special 
education local plan areas. 

 
(b) Divide the amount computed in subdivision (a) by the amount computed pursuant to Section 56836.13 to de-
termine the percentage of the total amount of funds necessary to fund each special education local plan area at the 
statewide target amount per unit of average daily attendance for special education local plan areas that are actually 
available for that purpose. 

 
(c) To determine the amount to allocate to the special education local plan area for a special education local plan 
area equalization adjustment, multiply the amount computed for the special education local plan area pursuant to 
Section 56836.12, if any, by the percentage determined in subdivision (b). 

 
§ 56836.15. Mitigation of effects of declining enrollment 
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(a) In order to mitigate the effects of any declining enrollment, commencing in the 1998-99 fiscal year, and each 
fiscal year thereafter, the superintendent shall calculate allocations to special education local plan areas based on the 
average daily attendance reported for the special education local plan area for the fiscal year in which the compu-
tation is made or the prior fiscal year, whichever is greater. However, the prior fiscal year average daily attendance 
reported for the special education local plan area shall be adjusted for any loss or gain of average daily attendance 
reported for the special education local plan area due to a reorganization or transfer of territory in the special edu-
cation local plan area. 

 
(b) For the 1998-99 fiscal year only, the prior year average daily attendance used in this section shall be the 1997-98 
average daily attendance reported for the special education local plan area, exclusive of average daily attendance for 
absences excused pursuant to subdivision (b) of Section 46010, as that section read on July 1, 1996. 

 
(c) If in the fiscal year for which the computation is made, the number of units of average daily attendance upon 
which allocations to the special education local plan area are based is greater than the number of units of average 
daily attendance upon which allocations to the special education local plan area were based in the prior fiscal year, 
the special education local plan area shall be allocated a growth adjustment equal to the product determined by 
multiplying the amounts determined under paragraphs (1) and (2). 

 
(1) The statewide target amount per unit of average daily attendance for special education local plan areas deter-
mined pursuant to Section 56836.11, added to the amount determined in paragraph (1) of subdivision (d) of Section 
56836.155. 

 
(2) The difference between the number of units of average daily attendance upon which allocations to the special 
education local plan area are based for the fiscal year in which the computation is made and the number of units of 
average daily attendance upon which allocations to the special education local plan area were based for the prior 
fiscal year. 

 
(d) If in the fiscal year for which the computation is made, the number of units of average daily attendance upon 
which allocations to the special education local plan area are based is less than the number of units of average daily 
attendance upon which allocations to the special education local plan area were based in the prior fiscal year, the 
special education local plan area shall receive a funding reduction equal to the product determined by multiplying 
the amounts determined under paragraphs (1) and (2): 

 
(1) The amount of funding per unit of average daily attendance computed for the special education local plan area 
for the prior fiscal year. 

 
(2) The difference between the number of units of average daily attendance upon which allocations to the special 
education local plan area are based for the fiscal year in which the computation is made and the number of units of 
average daily attendance upon which allocations to the special education local plan area were based for the prior 
fiscal year. 

 
(e) If, in the fiscal year for which the computation is made, the number of units of average daily attendance upon 
which the allocations to the special education local plan area identified as the Los Angeles County Juvenile Court 
and Community School/Division of Alternative Education Special Education Local Plan Area are based is greater 
than the number of units of average daily attendance upon which the allocations to that special education local plan 
area were based in the prior fiscal year, that special education local plan area shall be allocated a growth adjustment 
equal to the product determined by multiplying the amounts determined under paragraphs (1) and (2). 

 
(1) The amount of funding per unit of average daily attendance computed for the special education local plan area 
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for the prior fiscal year pursuant to Section 56836.10 multiplied by one plus the inflation adjustment computed 
pursuant to Section 42238.1 for the fiscal year in which the computation is being made. 

 
(2) The difference between the number of units of average daily attendance upon which allocations to the special 
education local plan area are based for the fiscal year in which the computation is made and the number of units of 
average daily attendance upon which allocations to the special education local plan area were based for the prior 
fiscal year. 

 
END OF DOCUMENT 
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HENRY BOSSERT and EFFIE BOSSERT, Appel-

lants, 
v. 

SOUTHERN PACIFIC COMPANY (a Corporation), 
et al., Respondents. 

 
Supreme Court of California. 

S. F. No. 6916. 
April 24, 1916. 

 
NEGLIGENCE—EVIDENCE—PRIMA FACIE 
CASE FOR PLAINTIFF—APPEAL FROM 
JUDGMENT FOR DEFENDANT. 

The fact that the plaintiff in an action to recover 
damages for bodily injuries caused by the defendant's 
alleged negligence made out a prima facie case does 
not of necessity require the reversal of a judgment for 
the defendant. The plaintiffs' proof may have been 
overcome by that of the defense, and in the absence of 
any showing or claim that it did not, it will be pre-
sumed on appeal that the jury decided for the de-
fendant in accordance with the weight of the evidence. 
 
ID.—MISCONDUCT OF JUDGE—DISPARAGING 
REMARKS TO WITNESS. 

Severely disparaging remarks addressed by the 
judge to a witness produced by the plaintiff as a 
medical expert, after he had given false testimony as 
to his medical qualifications, and the court had refused 
to allow him to testify as an expert, will not warrant a 
reversal, especially where the plaintiffs fail to point 
out wherein the verdict is unjust or unsupported by the 
evidence. 
 
ID.—INSTRUCTIONS—PRIOR INJURIES TO 
PLAINTIFF. 

Where there was evidence tending to show that 
the plaintiff had received certain injuries long prior to 
the accident complained of, and was still suffering 
therefrom, and had received no injury on the occasion 
mentioned in the complaint, an instruction to the jury 
“that if they believed that the plaintiff did not receive 
any injuries at the time of the accident mentioned in 
the complaint, then it was unimportant whether that 
accident was caused by the negligence of the de-
fendant or not, and that if they believed any injury 

proved to have been sustained by her was sustained 
prior to the time of the accident alleged in the com-
plaint, and that none of the defendants were respon-
sible for those injuries so sustained by her,” they must 
find for the defendants, does not require the jury to 
find for the defendant even if they believed that the 
plaintiff had received the injury complained of and 
that it was caused by the negligence of the defendant. 
 

APPEAL from a judgment of the Superior Court 
of Santa Cruz County. Lucas F. Smith, Judge. 
 

The facts are stated in the opinion of the court. 
 
*504 John H. Leonard, for Appellants. 
 
Charles M. Cassin, and James L. Atteridge, for Re-
spondents. 
 
*505 SHAW, J. 

The plaintiffs appeal from the judgment. The 
record was prepared in the mode provided in sections 
953a, 953b, and 953c of the Code of Civil Procedure, 
and is in typewriting. 
 

The first ground urged for reversal is “that plain-
tiffs made out a prima facie case.” The plaintiffs do 
not print in their brief any statement which enables us 
to ascertain the nature of the action. We learn from the 
defendants' brief that it was an action to recover 
damages for bodily injuries alleged to have been 
caused to Effie Bossert by the negligence of the de-
fendant. The fact that plaintiffs made out a prima facie 
case does not of necessity require a reversal. The proof 
of plaintiffs may have been overcome by that of the 
defense. In the absence of any showing or claim that it 
did not, we will presume that the jury decided for the 
defendants in accordance with the weight of the evi-
dence. 
 

The plaintiffs called a witness to testify as a phy-
sician regarding the nature of the injuries claimed to 
have been inflicted. On the examination as to his 
qualifications as an expert witness, he first testified 
that he was a graduate of the medical college of Miami 
University, in Ohio. On cross-examination he con-
fessed that this testimony was false, and that he was 
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not a graduate of any medical college, or a regular 
practicing physician of any recognized school of 
medicine. The court refused to allow him to testify as 
an expert, and struck out some testimony which he had 
given before his want of qualifications was disclosed. 
At the close of the examination regarding his qualifi-
cations, the judge asked him if he understood the 
nature of an oath, and further stated that it would be 
his duty to call the attention of the grand jury to his 
testimony, saying to him that he was old enough to 
know better than to testify in such a way and to at-
tempt to deceive the court and jury. This conduct, it is 
claimed, was prejudicial to the plaintiffs. It clearly 
appeared that the witness had given false testimony. 
The remarks of the court to the witness were not 
without cause. They were addressed to the witness, not 
to the jury. It would have been better if the court had 
not spoken to him during the trial or in the presence of 
the jury. But the testimony of the witness was properly 
excluded because it was incompetent. The episode had 
no real bearing on the case, and was no part of the 
evidence. The production of such a witness and his 
egregious*506 failure to qualify may have had some 
effect to prejudice the jury against the plaintiffs. This, 
however, was caused by their failure to ascertain the 
character of their witness and the nature of his testi-
mony, before putting him on the stand. The remarks of 
the court could have added little, if anything, to the 
prejudice produced by the plaintiffs themselves. The 
error, if any, is not sufficient to warrant a reversal, 
especially in view of the failure of plaintiffs to point 
out wherein the verdict is unjust or unsupported by the 
evidence. 
 

It was the province of the court to determine, from 
the examination as to the witness' qualifications, 
whether he was competent to testify as an expert. The 
plaintiffs did not have the right to submit that matter to 
the jury for their consideration. 
 

In the course of the trial it appeared that Effie 
Bossert, who was the person injured, had suffered an 
injury to her spine and other organs many years be-
fore. There was evidence tending to prove that she was 
still suffering from these injuries, and that she had 
received no injury on the occasion mentioned in the 
complaint. In this connection the court instructed the 
jury that if they believed that she did not receive any 
injuries at the time of the accident to her, in 1910, as 
claimed in the complaint, then it was unimportant 
whether that accident was caused by the negligence of 

the defendant or not, and that, “If you believe that any 
injury proved to have been sustained by Effie Bossert 
was sustained by her at a time prior to September 17, 
1910, and that none of the defendants were responsi-
ble for those injuries so sustained by her,” they must 
find for the defendants. The plaintiffs contend that this 
instruction required the jury to find for the defendant, 
even if they believed that she had received the injury 
complained of, and that it was caused by the negli-
gence of the defendant. We do not think the instruc-
tion is susceptible of this meaning. The phrase “if you 
believe any injury proved to have been sustained by 
Effie Bossert was sustained by her at a time prior to 
September 17, 1910,” in the connection in which it 
was used, required the jury to find that she had not 
received any injury except such prior injury, before 
rendering a verdict for the defendants. These are the 
only points presented in support of the appeal. We find 
none of them meritorious. 
 

The judgment is affirmed. 
 
Sloss, J., and Lawlor, J., concurred. 
 
Cal. 1916. 
Bossert v. Southern Pac. Co. 
172 Cal. 504, 157 P. 597 
 
END OF DOCUMENT 
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CHARLES D. CHESNEY, Respondent, 

v. 
H. L. BYRAM, County Tax Collector, etc., Appellant. 
 

L. A. No. 16484. 
 

Supreme Court of California 
April 29, 1940. 

 
HEADNOTES 

(1) Constitutional Law--Self-execution--Rule. 
A constitutional provision may be said to be 

self-executing if it supplies a sufficient rule by means 
of which the right given may be enjoyed and pro-
tected, or the duty imposed may be enforced. 
 
(2) Taxation--Military Ser-
vice--Exemptions--Constitutional Law. 

Section 1 1/4, article XIII, of the Constitution of 
California, providing certain tax exemptions for those 
who have served in the army, navy, marine corps or 
revenue marine service in time of war, is self- exe-
cuting, that is, it required no legislative enactment to 
put it into effect. 
 
(3) Taxation--Claim of Exemption--Regulations. 

Notwithstanding the fact that section 1 1/4, article 
XIII, of the state Constitution is self-executing, the 
legislature had power to enact legislation providing 
reasonable regulations for the exercise of the right to 
the exemptions granted therein. 
 
(4) Taxation--Claim of Exemption--Section 3612, 
Political Code--Statutory Construction. 

Section 3612 of the Political Code does not im-
pose an unreasonable restriction or limitation upon the 
exercise of the right to exemption granted by section 1 
1/4 of article XIII of the Constitution in requiring a 
claimant to make a claim of exemption provided for in 
said constitutional provision. 
See 24 Cal. Jur. 106. 
(5) Taxation--Constitutional Right--Waiver. 

Section 3612 of the Political Code establishes a 
uniform system throughout the state for those desiring 
to claim the exemption granted under section 1 1/4 of 
article XIII of the Constitution; and a right granted by 

the Constitution may be waived by the inaction of the 
person entitled to exercise such right. 
 

SUMMARY 
APPEAL from a judgment of the Superior Court 

of Los Angeles County. Emmet H. Wilson, Judge. 
Reversed. 
 

The facts are stated in the opinion of the court. 
 
COUNSEL 
 
Everett W. Mattoon, County Counsel, J. H. O'Connor, 
County Counsel, and Gordon Boller, Deputy County 
Counsel, for Appellant. *461  
 
Holbrook & Tarr and W. Sumner Holbrook, Jr., for 
Respondent. 
 
Bernard C. Brennan, as Amici Curiae, on Behalf of 
Respondent. 
 
CARTER, J. 

This is an appeal from a judgment of the Superior 
Court of Los Angeles County granting a writ of 
mandate against appellant, H. L. Byram, tax collector 
of the county of Los Angeles, compelling him to re-
ceive the sum of $21.84 as the full amount of taxes due 
on the real property of respondent for the fiscal year 
1936-37, in lieu of taxes in the sum of $67 levied upon 
and extended against said property on the assessment 
roll of said county for said year. 
 

Respondent's property was assessed by the Los 
Angeles County assessor for the fiscal year 1936-37 at 
the value of $1350. He claims an exemption in the 
amount of $1,000, by reason of his being a veteran 
within the meaning of section 1 1/4 of article XIII of 
the Constitution of California. He tendered payment to 
the appellant of taxes based upon the valuation of 
$350, which tender was refused. Respondent then 
secured a writ of mandate compelling appellant to 
accept the amount tendered and to issue a receipt in 
full for respondent's taxes. 
 

The provision of the Constitution above referred 
to reads as follows: 
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“The property to the amount of one thousand 

dollars of every resident of this state who has served in 
the army, navy, marine corps or revenue marine ser-
vice of the United States in time of war, and received 
an honorable discharge therefrom, ... shall be exempt 
from taxation; provided, this exemption shall not 
apply to any person named herein owning property of 
the value of five thousand dollars or more, or where 
the wife of such soldier or sailor owns property of the 
value of five thousand dollars or more. No exemption 
shall be made under the provisions of this act of the 
property of a person who is not a legal resident of the 
state.” 
 

Section 3612 of the Political Code provides that 
every person entitled to such exemption from taxation 
shall give to the assessor under oath all information 
required upon forms prescribed by the State Board of 
Equalization and failure *462 of any person entitled to 
such exemption so to do shall be deemed as a waiver 
of such exemption. 
 

The allegations of the petition for a writ of man-
date bring respondent within the constitutional provi-
sion for exemption, to wit: that he is and was during 
the fiscal year 1936-37, a resident of California, that 
he served in the marine corps of the United States 
during the world war and received an honorable dis-
charge therefrom, that he is married, that neither he 
nor his wife nor the two together owned property 
greater than $5,000 in value, and that in 1936 he fur-
nished a copy of his honorable discharge to the county 
assessor. Respondent further alleged that at no time 
did he file an application for exemption or any affi-
davit as required by section 3612 of the Political Code. 
 

The appellant, tax collector of the county of Los 
Angeles, contends that the failure of respondent herein 
to make the exemption claim required by Political 
Code section 3612 constituted a waiver of said ex-
emption. The respondent, however, maintains his right 
thereto, claiming that the provision in said section, that 
a veteran having failed to make proof of his constitu-
tional right to exemption prior to completion of the 
assessment roll “waives” such exemption, is uncon-
stitutional and void, as being an invalid statutory 
“limitation” on such constitutional right. 
 

The sole question then before this court is 
whether the waiver provision of section 3612 of the 

Political Code is an invalid infringement upon a con-
stitutional right, or is a valid legislative provision 
regulating the exercise or assertion thereof. 
 

Respondent contends that section 1 1/4 of article 
XIII of the Constitution is self-executing and that 
section 3612 of the Political Code is an attempt to 
limit the constitutional right to exemption from taxa-
tion granted to veterans under said provision of the 
Constitution. It has been held that: 
 

(1) “A constitutional provision may be said to be 
self-executing if it supplies a sufficient rule by means 
of which the right given may be enjoyed and pro-
tected, or the duty imposed may be enforced.” (Coo-
ley's Constitutional Limitations, 7th ed., p. 121; 
Winchester v. Howard, 136 Cal. 432, 439 [ 64 Pac. 
692, 69 Pac. 77, 89 Am. St. Rep. 153]; People v. Hoge, 
55 Cal. 612.) *463  
 

(2) We are disposed to hold that the constitutional 
provision above-mentioned is self-executing; that is, 
that it required no legislative enactment to put it into 
effect. If the legislature had failed to make any provi-
sion for a veteran to avail himself of the tax exemption 
provided for in said provision of the Constitution, we 
are of the opinion that the veteran would nevertheless 
be entitled to the exemption provided for. How such 
exemption could be obtained, would be a matter first 
for the determination of the assessors of the respective 
political subdivisions, and in case of their failure to 
recognize the right granted to the veteran, their action 
would be subject to review by the courts. (3) However, 
it does not follow from the determination that the 
above-mentioned constitutional provision is 
self-executing, that the legislature did not have the 
power to enact legislation providing reasonable regu-
lation for the exercise of the right to the exemption 
granted by the Constitution, and if section 3612 of the 
Political Code constitutes such reasonable regulation 
and not an invalid limitation of the right thereby 
granted, the power of the legislature to enact said 
section should be upheld. ( Chester v. Hall, 55 Cal. 
App. 611 [ 204 Pac. 237]; First M. E. Church v. Los 
Angeles County, 204 Cal. 201 [ 267 Pac. 703].) 
 

In the case of Chester v. Hall, supra, the court 
held that the requirement of section 1083a of the Po-
litical Code that the signer of a petition for a county 
charter election shall affix thereto the date of such 
signing is not void as making an additional require-
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ment to the self-executing character of section 7 1/2 of 
article XI of the Constitution, since it in no manner 
prevents any person from signing but merely facili-
tates the operation of the constitutional provision and 
places a safeguard around the exercise of the rights 
thereby secured. 
 

In that case the court said: 
 

“It is clear that the constitutional provision in 
question is self- executing, but it does not follow that 
legislation may not be enacted to facilitate its opera-
tion and place safeguards around the exercise of the 
rights thereby secured so long as the right itself is not 
curtailed or its exercise unreasonably burdened. 
'Legislation may be desirable, by way of providing 
convenient remedies for the protection of the right 
secured, or of regulating the claim of the right so that 
its *464 exact limits may be known and understood; 
but all such legislation must be subordinate to the 
constitutional provision, and in furtherance of its 
purpose, and must not in any particular attempt to 
narrow or embarrass it.' Cooley's Constitutional Lim-
itations, 7th ed., p. 122. See, also, Welch v. Williams, 
96 Cal. 365 [31 Pac. 222]; State v. Hooker, 22 Okl. 
712 [98 Pac. 964]; City of Pond Creek v. Haskell, 21 
Okl. 711 [97 Pac. 338]; Stevens v. Benson, 50 Or. 269 
[91 Pac. 577]; State v. Superior Court, 81 Wash. 623 
[Ann. Cas. 1916B, 838, 143 Pac. 461].) The require-
ment of section 1083a of the Political Code that the 
signer of a petition shall 'affix thereto the date of such 
signing' in no manner prevents any person from 
signing or places an undue burden on the exercise of 
the right. The Constitution prescribed the qualifica-
tions of electors and provides that all persons having 
such qualifications 'shall be entitled to vote at all 
elections'. The Constitution makes no provision for 
the registration of electors, yet registration laws have 
always been upheld as reasonable regulations by the 
legislature for the purpose of ascertaining who are 
qualified electors and preventing illegal voting.” 
 

In the case of First M. E. Church v. Los Angeles 
County, supra, this court while declining to pass upon 
the question of whether or not section 1 1/2 of article 
XIII of the Constitution of California is self-executing, 
made this comment with respect to legislation enacted 
for the purpose of facilitating the operation of a 
self-executing provision of the Constitution: 
 

“It may be assumed as argued by respondent, that 

even though a constitutional provision is 
self-executing, the legislature may, and in many in-
stances must, enact legislation to facilitate its opera-
tion, and to provide convenient remedies for the pro-
tection of the right established, and for the determi-
nation thereof and the regulation of claims thereto. 
Such legislation must be in furtherance of the purposes 
of the constitutional provisions, but if so, it is valid 
and enforceable. The last provision of section 3611 is, 
we think, such a law. It is regulatory, and places no 
unreasonable burden upon those entitled under section 
1 1/2 of article XIII of the Constitution to tax exemp-
tion. It creates no hardship to require of a property 
owner that he file an affidavit showing that the prop-
erty claimed to be exempt is used solely *465 for 
religious worship, that it is required for the convenient 
use and occupation of the building upon the premises, 
and that the same is not rented for such purposes and 
rent received by the owner therefor.” 
 

(4) We are not impressed with the argument ad-
vanced by respondent to the effect that the provisions 
of section 3612 of the Political Code imposes an un-
reasonable restriction or limitation upon the exercise 
of the right to the exemption granted by the constitu-
tional provision above mentioned. On the other hand, 
it appears to us reasonable and proper that some 
method should be provided by the legislature for the 
determination of those who may be entitled to the 
exemption provided for in the Constitution. It is ob-
vious that the burden should be upon the person 
claiming the exemption to establish his right thereto. 
The method provided for under section 3612 of the 
Political Code is a simple one and is available to all 
who desire to claim the exemption provided for under 
the above-mentioned provision of the Constitution; in 
fact, it would be much easier and simpler for a person 
claiming such exemption to comply with the provi-
sions of section 3612 of the Political Code than to 
resort to the procedure followed by respondent in this 
case, even if the tax collector had complied with re-
spondent's request to accept the sum of $21.84 in full 
payment of the taxes due from respondent, and the 
latter had not been required to institute this action. 
 

It has been uniformly held that the legislature has 
the power to enact statutes providing for reasonable 
regulation and control of rights granted under consti-
tutional provisions. ( Bergevin v. Curtz, 127 Cal. 86 
[59 Pac. 312]; Chester v. Hall, supra; Crescent Wharf 
etc. Co. v. Los Angeles, 207 Cal. 430 [ 278 Pac. 1028]; 
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Western Salt Co. v. City of San Diego, 181 Cal. 696 
[186 Pac. 345]; Bancroft v. City of San Diego, 120 
Cal. 432 [52 Pac. 712]; Sala v. City of Pasadena, 162 
Cal. 714 [124 Pac. 539]; Potter v. Ames, 43 Cal. 75.) 
In the case of Bergevin v. Curtz, supra, this court 
considered the effect of a statute requiring a citizen to 
register in order to exercise the voting franchise 
guaranteed by the Constitution. In discussing the 
power of the legislature to impose conditions on those 
entitled to exercise the voting franchise under the 
Constitution, this court said: *466  
 

“We do not think the legislature, even if it at-
tempted to do so, could add any essential to the con-
stitutional definition of an elector. It is settled by the 
great weight of authority that the legislature has the 
power to enact reasonable provisions for the purpose 
of requiring persons who are electors and who desire 
to vote to show that they have the necessary qualifi-
cations, as by requiring registration, or requiring an 
affidavit or oath as to qualifications, as a condition 
precedent to the right of such electors to exercise the 
privilege of voting. Such provisions do not add to the 
qualifications required of electors, nor abridge the 
right of voting, but are only reasonable regulations for 
the purpose of ascertaining who are qualified electors, 
and to prevent persons who are not such electors from 
voting. These regulations must be reasonable and must 
not conflict with the requirements of the constitution. 
The legislature has required that all electors, as a 
condition of the right to vote, shall have their names 
properly and in due season entered upon the great 
register of the county. (Pol. Code, sec. 1094.) The 
section provides that in the register shall be entered the 
names of the qualified electors of the county, and 'that 
any elector who has registered and thereafter moved 
his residence to another precinct in the same county 
thirty days before an election may have his registration 
transferred to such other precinct upon his 
application'. The legislature has made no attempt to 
change or add to the qualifications of an elector, but 
has simply provided a means whereby the elector who 
is entitled to vote may be known by having his name 
enrolled upon an authentic list.” 
 

In the case of Crescent Wharf etc. Co. v. Los 
Angeles, supra, this court had before it a case in-
volving the right of a person whose property had been 
appropriated for public use to compensation for such 
property in accordance with the provisions of section 
14 of article I of the Constitution of California. In that 

case it was contended by the plaintiff that its right to 
recover such compensation could not be abrogated by 
a charter provision of the city of Los Angeles requir-
ing the presentation of a claim as a condition prece-
dent to the commencement of an action to recover the 
value of the property appropriated by the city. In an-
swering this contention, this court speaking through 
the late Mr. Justice Seawell said: *467  
 

“All that the framers of the Constitution meant to 
do was to protect the citizen in his ownership of 
property against the state or its agencies appropriating 
private property to public uses against the will of the 
owner without making just compensation for all 
damages which the owner should sustain by the exer-
cise of governmental power. It was not intended to 
remove the subject matter beyond the operation of 
reasonable statutory enactments which affect property 
rights generally, such as the bar of the statute of lim-
itations.” 
 

Certainly, if the legislature has the power to pass 
statutes providing reasonable regulations and control 
over the constitutional right of a citizen to vote and the 
constitutional right of a citizen to recover compensa-
tion for his property which has been appropriated to a 
public use, it should likewise have the power to enact 
statutory provisions providing reasonable regulations 
and control over the exercise of rights granted by the 
Constitution for the exemption of property from taxa-
tion. 
 

In determining the reasonableness of the regula-
tion provided for in section 3612 of the Political Code 
as applied to the exercise of the right of a veteran to 
exemption from taxation under section 1 1/4 of article 
XIII of the Constitution, let us examine the constitu-
tional provision and ascertain to whom it applies and 
what property is exempted from taxation thereunder. It 
is obvious that the exemption therein provided for is 
available to veterans of a particular class, having spe-
cific qualifications as to experience, property owner-
ship and residence, to wit: (1) He must be a resident of 
this state; (2) he must have served in the army, navy, 
marine corps or revenue marine service of the United 
States army in time of war; (3) he must have received 
an honorable discharge; and, (4) neither he nor his 
wife is the owner of property of the value of $5,000 or 
more. If such veteran falls within the classification 
above-outlined, he is entitled to an exemption from 
taxation of any property owned by him up to the value 
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of $1,000. It is obvious that before an assessor can 
determine whether or not a property owner is entitled 
to an exemption under the above-mentioned provision 
of the Constitution, it is necessary to obtain sufficient 
information to enable him to ascertain whether or not 
such person comes within the classification specified 
therein. It *468 is likewise obvious that such deter-
mination and ascertainment is necessary in order to 
enable the assessor to make up his assessment roll and 
determine the value of property within the political 
subdivision subject to assessment and taxation. Such 
determination must be made not later than the first of 
July of each year as the assessment roll is thereupon 
submitted to the Board of Equalization of the respec-
tive political subdivisions and the valuation deter-
mined by such board is used as the basis for the tax 
rate required to raise revenue for the maintenance of 
the government. 
 

It would seem to be consonant with the estab-
lishment of a sound fiscal policy to have all matters of 
exemption of property from taxation determined not 
later than July 1st of each year, and it is obvious that 
this can only be done by the application of a uniform 
regulation to those who are entitled to exemptions. 
The legislature undoubtedly had the foregoing con-
siderations in mind in the adoption of section 3612 of 
the Political Code and similar enactments for the de-
termination of claims for exemption of property from 
taxation. Such regulations, if reasonable, as those 
provided for under section 3612 of the Political Code, 
do not constitute a limitation or restriction upon the 
constitutional right of the person entitled to the ex-
emption, but simply establishes a rule for the deter-
mination of whether or not the right is to be exercised 
or waived. 
 

(5) The provisions of section 3612 of the Political 
Code establish a uniform system throughout the state 
for those desiring to claim the exemption granted by 
the Constitution under the provisions of section 1 1/4 
of article XIII thereof. It amply safeguards the exer-
cise of the right of those entitled to the exemption, 
facilitates the operation of the system of assessment 
and taxation now authorized by law, and protects the 
public against the fraudulent claims of those not enti-
tled to the exemption who may nevertheless assert 
their claim thereto. Such legislation is clearly not in 
contravention of the constitutional right to which it 
relates. 
 

That a right to have property exempted from tax-
ation can be waived, there can be no doubt. Even 
counsel for respondent in the case at bar concedes that 
unless appropriate legal proceedings were instituted 
by the exemption claimant to resist the payment of the 
tax or the recovery of the tax after *469 the same is 
paid within the time provided for in the statute of 
limitation applicable thereto, the exemption claimant 
would lose his right; in other words, the exemption 
claimant would waive his right to the exemption by 
failing to assert his claim in time to have his exemp-
tion noted on the assessment roll or by failing to take 
appropriate action thereafter within the period of time 
allowed by the statute for the recovery of taxes paid 
under protest. 
 

It is well settled that a right granted by the Con-
stitution may be waived by the inaction of the person 
entitled to exercise such right. Probably the most 
common example of such waiver is disclosed by those 
cases where a property owner whose property has 
been taken or damaged for public use fails to avail 
himself of the remedies provided for by statute to 
either recover the property so taken or compensation 
and damages for its taking. It has been repeatedly held 
that mere inaction on the part of the owner of such 
property may constitute a waiver of the right to com-
pensation or damages guaranteed to him by section 14 
of article I of the Constitution of California. ( Bigelow 
v. Ballerino, 111 Cal. 559 [44 Pac. 307]; Gurnsey v. 
Northern Cal. Power Co., 160 Cal. 699 [117 Pac. 906, 
36 L. R. A. (N. S.) 185]; Sala v. City of Pasadena, 
supra; Yonker v. City of San Gabriel, 23 Cal. App. 
(2d) 556 [ 73 Pac. (2d) 623].) 
 

The trial court based its decision in favor of the 
respondent in this action upon the case of St. John's 
Church v. County of Los Angeles, 5 Cal. App. (2d) 235 
[ 42 Pac. (2d) 1093], wherein it was held that a similar 
provision of the Constitution (sec. 1 1/2 of art. XIII) 
exempting church properties from taxation was self- 
executing, and that no legislation was necessary to 
achieve its purpose, and that no legislation was per-
missible that would impair, limit or destroy the rights 
thereby granted. In the written opinion filed by the 
learned trial judge in overruling the demurrer in the 
case at bar, he said: 
 

“On the authority of that case (St. John's Church 
v. County of Los Angeles) it must be held that that part 
of section 3612 of the Political Code which declares 
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that failure to make the affidavit and to furnish the 
evidence therein required operates as a waiver of the 
constitutional exemption is void by reason of its being 
in excess of the power of the *470 legislature to impair 
or destroy the exemption granted by a self- executing 
provision of the Constitution.” 
 

While it may be argued that a different rule should 
be applied to the legislation relating to the exemption 
of church property under the above-mentioned provi-
sion of the Constitution, it is our conclusion that the 
same rule should be applied to such legislation as that 
involved in the case at bar, and we therefore disap-
prove the holding of the District Court of Appeal in 
the case of St. John's Church v. County of Los Angeles, 
supra, to the effect that the provision in subdivision 3 
of section 3611 of the Political Code that the failure on 
the part of the person claiming the exemption to make 
the affidavit mentioned therein should be deemed a 
waiver of such exemption is ineffective for the reason 
that it constitutes an attempt by the legislature to limit 
the exemption provided for in section 1 1/2 of article 
XIII of the Constitution. 
 

In view of what we have said with respect to the 
power of the legislature to enact statutes providing for 
reasonable regulation and control of a constitutional 
right, we deem it unnecessary to devote further time in 
this opinion to a discussion of the St. John's Church 
case. We can see no reason why the same rule as to 
waiver of the right to exemption should not apply to 
church property as to any other right granted by the 
Constitution, and we think it is immaterial whether 
such waiver is the result of the failure of the exemp-
tion claimant to comply with the provisions of the 
statute providing such reasonable regulation or is the 
result of inaction on the part of such claimant. 
 

The regulation provided for in section 3611 of the 
Political Code before its amendment in 1929 was held 
not to be unreasonable in the case of First M. E. 
Church v. Los Angeles County, supra, as appears from 
the portion of the opinion in said case hereinabove 
quoted. The 1929 amendment to section 3611 of the 
Political Code simply provides that the failure of the 
exemption claimant to make the affidavit required by 
said section constitutes a waiver of the exemption. 
From what we have heretofore said with reference to a 
similar provision contained in section 3612 of the 
Political Code, this amendment did not transform said 
section from a reasonable regulation into an invalid 

limitation upon the exercise *471 of the constitutional 
right granted by section 1 1/2 of article XIII of the 
Constitution. 
 

The basis of the decision of the District Court of 
Appeal in the St. John's Church case appears to be that 
property subject to exemption from taxation under the 
provisions of section 1 1/2 of article XIII of the Con-
stitution of California, is not subject to assessment and 
taxation and that any attempt to place the same on the 
assessment roll of a political subdivision for the pur-
pose of assessment and taxation is abortive. In the 
opinion in said case, the court said: 
 

“The basic question is whether or not the property 
is taxable and while reasonable regulations may be 
made for the making of preliminary proof and while a 
failure to comply therewith may subject an owner of 
such property to the burden of making his proof in a 
more inconvenient and expensive manner, through an 
action in court, it cannot confer an authority to tax 
which has been expressly withheld by the Constitu-
tion. The authority to levy such a tax thus withheld 
cannot be acquired by a statute providing, in effect, 
that if the owner does not claim the exemption before 
the assessment roll is completed the tax will be lev-
ied.” 
 

The inevitable result to be obtained by the line of 
reasoning which is the basis of the decision in the St. 
John's Church case must be, that if an owner of prop-
erty exempt from taxation under the provisions of 
section 1 1/2 of article XIII of the Constitution would 
fail to assert a claim of exemption for said property, 
and the same would be assessed and the taxes thereon 
become delinquent and the property sold in accord-
ance with the law authorizing the sale of property for 
delinquent taxes, a purchaser at such delinquent tax 
sale would not acquire a valid title to the property; in 
other words, all proceedings in connection with the 
assessment, levy of taxes and sale of said property 
would be void. It would therefore follow that the 
owner of such property could ignore all proceedings 
instituted by public officials to have said property 
subjected to assessment, levy and payment of taxes, 
and would suffer no loss as the result of such inaction 
or failure to assert a claim of exemption. It is obvious 
that such a situation would have a detrimental effect 
upon the administration of the laws providing for the 
assessment, levy and collection of taxes, and would 
create a condition of uncertainty with respect to what 
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property was *472 available for the purpose of taxa-
tion within the respective political subdivisions which 
have the power to levy and collect taxes for the 
maintenance of local government. 
 

The opinion of the District Court of Appeal in the 
St. John's Church case does not discuss the 
well-settled rules that a right granted under a provision 
of the Constitution may be waived and that the legis-
lature has the power to enact statutes providing for 
reasonable regulation and control of a right granted by 
the Constitution. The application of these rules to the 
factual situation in said case would have resulted 
inevitably in the reversal of the judgment rendered 
therein. 
 

The judgment is reversed with directions to the 
trial court to enter judgment in favor of appellant 
denying respondent the relief prayed for in his peti-
tion. 
 
Gibson, J., Edmonds, J., Curtis, J., Shenk, J., Waste, 
C. J., and Houser, J., concurred. 

Rehearing denied. 
 
Cal. 
Chesney v. Byram 
15 Cal.2d 460, 101 P.2d 1106 
 
END OF DOCUMENT 
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THE PEOPLE, Plaintiff and Respondent, 

v. 
RICHARD MARCELLUS DAVIS, Defendant and 

Appellant. 
 

Crim. No. 7590. 
 

Supreme Court of California 
May 26, 1965. 

 
HEADNOTES 

(1) Criminal Law § 
464--Evidence--Confessions--Admissibility. 

In a murder prosecution, defendant's confession 
and his diagram of the murder scene were inadmissi-
ble where, at the time his statement was recorded, he 
was under arrest, the investigation had focused on 
him, the purpose of the interrogation was to elicit a 
confession, and there was no showing that he was 
allowed to see counsel, that he effectively waived this 
right, or that he was informed of his right to remain 
silent. 
 
(2) Criminal Law § 1080(2)--Appeal--Reserving 
Questions--Evidence-- Admissions. 

Where a murder case was tried before the deci-
sion in Escobedo v. Illinois, 378 U.S. 478 [84 S.Ct. 
1758, 12 L.Ed.2d 977], defendant's failure to object to 
the admission of his confession and his diagram of the 
murder scene absent advice on his constitutional rights 
to counsel and to remain silent, does not preclude his 
raising the question on appeal. 
 
(3) Criminal Law § 1382(27)--Appeal--Reversible 
Error--Evidence-- Confessions. 

Though defendant in a murder prosecution testi-
fied to committing the same acts to which he con-
fessed in a statement obtained from him by the police 
without first advising him of his constitutional rights 
to counsel and to remain silent, the error in admitting 
his confession resulted in a miscarriage of justice 
where his testimony was not only impelled by the 
erroneous admission of his confession, but the con-
fession also rebutted his defense that he was guilty of 
no more than second degree murder, making it rea-
sonably probable that a result more favorable to de-

fendant would have been reached absent the error. 
 
(4) Homicide § 118--Evidence--Motion Picture. 

Where a motion picture of the victim of a grue-
some murder is offered in evidence, the court must 
determine its admissibility by weighing its probative 
value against the danger of prejudice. 
See Cal.Jur.2d, Evidence, §§ 226-230; Am.Jur., 
Homicide (1st ed § 451). 
(5) Homicide § 118--Evidence--Documentary Evi-
dence. 

In a murder case involving the defense that de-
fendant killed the victim in a heat of passion because 
he had read notebooks containing notes passed be-
tween his wife and the victim which convinced him 
that they had been practicing Lesbians, it was not an 
abuse of discretion to refuse to admit the entire note-
books on the ground that the great bulk of the material 
was irrelevant and immaterial where defendant was 
allowed to present the passages he considered rele-
vant, as circumstantial evidence of his state of mind. 
 
(6a, 6b, 6c) Criminal Law § 556--Evidence--Expert 
Witnesses-- Qualifications. 

In a murder case where the defense attempted to 
prove by two psychologists that defendant suffered 
from a temporary functional psychosis that made him 
legally insane, and psychiatric experts for the prose-
cution denied such a disability could exist, the trial 
court erred in ruling that only one with medical 
training could testify on the issue. 
See Cal.Jur.2d, Evidence, § 293; Am.Jur., Evidence 
(1st ed § 783). 
(7) Criminal Law § 556--Evidence--Expert Witness-
es--Qualifications. 

A witness is qualified to testify about a matter 
calling for an expert opinion if his peculiar skill, 
training, or experience enable him to form an opinion 
that will be useful to the jury. (Code Civ. Proc., § 
1870, subd. 9.)  
 
(8) Criminal Law § 558--Evidence--Expert Witness-
es--Qualifications. 

Though determination of the qualification of a 
proffered witness is ordinarily within the trial court's 
discretion, the standards used in the exercise of this 
discretion, like other questions of law, are subject to 
review. 
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(9) Words and Phrases--“Functional Disorder.” 

A functional disorder is, by definition, nonor-
ganic and without a biological cause. 
 
(10) Criminal Law § 556--Evidence--Expert Wit-
nesses--Qualifications. 

Not all psychologists are competent to give an 
expert opinion on sanity; whether a psychologist 
qualifies as an expert on sanity in a particular case 
depends on the facts of that case, the questions pro-
pounded to the witness, and his peculiar qualifica-
tions. 
 

SUMMARY 
APPEAL, automatically taken under Pen. Code, § 

1239, subd. (b), from a judgment of the Superior Court 
of San Diego County. William P. Mahedy, Judge. 
Reversed. 
 

Prosecution for murder. Judgment of conviction 
imposing the death penalty reversed solely on the 
constitutional ground announced in People v. Dorado, 
ante, p. 338 [42 Cal.Rptr. 169, 398 P.2d 361]. 
 
COUNSEL 
 
J. Perry Langford, under appointment by the Supreme 
Court, for Defendant and Appellant. 
 
Stanley Mosk and Thomas C. Lynch, Attorneys Gen-
eral, William E. James, Assistant Attorney General, 
and Norman H. Sokolow, Deputy Attorney General, 
for Plaintiff and Respondent. 
 
TRAYNOR, C. J. 

Defendant killed his victim, Marion Burnett, by 
pounding her on the head and arms six or more times 
with a 16 1/2-pound stone. A jury found him guilty of 
murder of the first degree and sane at the time of the 
crime, and fixed his penalty at death. This appeal is 
automatic. (Pen. Code, § 1239, subd. (b).) 
 

Defendant's wife of six months, Dorothy, left him 
and moved to her mother's house four days before the 
killing. Defendant had asked her several times to re-
turn. She always refused, in part apparently because of 
her belief that he was having sexual relations with her 
unmarried friend, Marion. Defendant had admitted to 
her that he had once engaged in *794 sexual inter-

course with Marion. Dorothy and Marion, however, 
remained close friends. 
 

On the night of the killing, defendant went to his 
mother-in-law's home to attempt again to persuade 
Dorothy to return to him. Dorothy and Marion were 
there together, but were leaving to go to Marion's 
home. When Dorothy remarked that he arrived just as 
Marion was leaving, defendant became angry and left. 
He walked across the street toward his home, ran after 
he turned a corner, and headed toward Marion's home. 
When he arrived at the street on which Marion lived, 
he crossed the street and picked up a large stone. He 
recrossed the street and hid behind a hedge near the 
sidewalk. Several minutes later, Marion appeared 
alone. Defendant advanced toward her, she turned to 
face him, and he beat her repeatedly with the stone. He 
then ran, threw the stone into a bush, and returned to 
his home to join a game of dominoes. An autopsy 
revealed that Marion was pregnant when she died. 
 

At the trial on the issue of guilt, the prosecution 
sought to prove that defendant was guilty of murder in 
the first degree on the grounds that the killing was 
premeditated and deliberate and was perpetrated by 
lying in wait. (Pen. Code, § 189.) The prosecution 
argued as follows: Defendant regarded Marion as the 
obstacle to his reconciliation with his wife. He may 
even have been carrying on an affair with Marion that 
he wished to terminate, particularly because of Mar-
ion's pregnancy. He decided early in the evening to 
kill Marion, or at least to injure her. When the op-
portunity arose, he ran ahead of her, secured a weapon, 
and then waited behind the hedge to attack her. 
 

The defendant testified that he had intercourse 
with Marion only once, while he was drunk, and had 
no emission. He denied knowing of her pregnancy 
before he killed her. He presented a witness who tes-
tified that Marion accused the witness of being the 
father of her expected child. Defendant also testified 
that he thought both women would pass the hedge on 
their way to Marion's home. His defense was based on 
three, interrelated theories: 
 

(1) Defendant claimed that the killing was not 
premeditated. When he hid behind the hedge, he ex-
pected both women to pass and he wanted only to 
scare or talk to them. When Marion passed alone, 
defendant emerged from his hiding place. She turned 
to him and he hid his face behind the stone. He stated, 
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“I didn't want to hit her at first but I didn't know she 
couldn't have seen me. I kept thinking ... if I don't *795 
she will tell Dorothy that I tried to or something and 
she might leave me.” He then hit Marion on the 
forehead, she raised her arms in defense and screamed, 
and he hit her several more times. 
 

(2) Defendant claimed that the killing was com-
mitted in a heat of passion. Several days before the 
killing, he read some notes, passed between Dorothy, 
Marion, and a third girl in high school the previous 
year, that convinced him that the girls had been prac-
ticing Lesbians. Because Marion and Dorothy were 
still friendly and were often together, defendant 
thought their relationship was another reason for 
Dorothy's leaving him. When Dorothy linked him 
with Marion on the night of the killing, he became 
incensed. When he later encountered Marion, he killed 
her in a heat of passion. 
 

(3) Defendant claimed that he did not have the 
mental capacity at the time of the killing to premedi-
tate and deliberate. A clinical psychologist, Dr. Robert 
G. Kaplan, testified that defendant was suffering from 
a temporary functional psychosis at the time of the 
killing and was incapable of wilful premeditation and 
deliberation. 
 

To prove premeditation and deliberation and also 
to show the circumstances under which the killing was 
committed, the prosecution introduced a full, cor-
rected, and signed statement made by defendant to the 
San Diego police. A diagram of the murder scene 
made by him was also introduced. (1) Defendant was 
arrested before noon two days after the killing. He was 
interrogated continuously by various police officers 
until, at 8 o'clock that evening he made the statement, 
recorded by a police stenographer, that was introduced 
against him. He made the diagram the next morning. 
Since the record does not show what the officers said 
to defendant and what he said to them before he made 
the recorded statement, it does not appear at what 
point the investigation began to focus on him. It is 
clear, however, that by the time the recorded statement 
was commenced, the investigation had focused on 
defendant and the purpose of the interrogation was to 
elicit a confession. Although defendant talked to his 
wife several times before making either the statement 
or the diagram, there was no showing that he was 
allowed to see counsel, that he had effectively waived 
his right to counsel, or that he was informed of his 

right to remain silent. Under these circumstances the 
statement and the diagram were inadmissible by virtue 
of the decision of the United States Supreme Court in 
*796Escobedo v. Illinois, 378 U.S. 478 [84 
S.Ct.   1758, 12 L.Ed.2d 977]. ( People v. Dorado, 
ante, p. 338 [42 Cal.Rptr. 169, 398 P.2d 361]; People 
v. Stewart, ante, pp. 571, 576-581 [ 43 Cal.Rptr. 201, 
400 P.2d 97]; People v. Lilliock, ante, pp. 618, 621 [ 
43 Cal.Rptr. 699, 401 P.2d 4]; see also Clifton v. 
United States, 341 F.2d 649; Galarza Cruz v. Delga-
do, 233 F.Supp. 944; State v. Dufour, 
______________________ R.I. 
______________________ [206 A.2d 82, 85]; State v. 
Neely, ______________________ Ore. 
______________________ [398 P.2d 482].) (2) 
Moreover, since this case was tried before the Es-
cobedo decision, defendant's failure to object to the 
admission of the statement and the diagram into evi-
dence does not preclude his raising the question on 
appeal. (People v. Hillery, ante, pp. 692, 711 [ 44 
Cal.Rptr. 30, 401 P.2d 382] and cases cited.) 
 

(3) It is contended, however, that since defendant 
took the stand and testified to committing the same 
acts he confessed to committing in his statement, we 
should make an exception to the rule that the errone-
ous admission of a confession into evidence is nec-
essarily prejudicial. (See People v. Dorado, ante, pp. 
338, 356-357 [42 Cal.Rptr. 169, 398 P.2d 361]; Peo-
ple v. Stewart, ante, pp. 571, 581 [ 43 Cal.Rptr. 201, 
400 P.2d 97].) When defendant testified, however, the 
only substantial evidence that had been introduced 
connecting him with the crime was his statement and 
diagram. His testimony was therefore impelled by the 
erroneous admission of that evidence and cannot be 
segregated therefrom to sustain the judgment. ( People 
v. Dixon, 46 Cal.2d 456, 458 [ 296 P.2d 557]; People 
v. Ibarra, 60 Cal.2d 460, 463 [ 34 Cal.Rptr. 863, 386 
P.2d 487]; see also People v. Mickelson, 59 Cal.2d 
448, 449 [ 30 Cal.Rptr. 18, 380 P.2d 658].) 
 

Moreover, defendant's testimony at the trial was 
substantially less incriminating than his confession to 
the officers. Defendant testified that he did not lie in 
wait to harm his victim or his wife but only intended to 
scare or talk to them and that he decided to hit Marion 
with the rock only after she appeared alone and rec-
ognized him. If believed, this testimony would have 
supported a finding of second rather than first degree 
murder, and to rebut it the prosecution relied on evi-
dence of premeditation contained in defendant's 
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statement. In questioning defendant the officers were 
careful to probe for such evidence, FN1 and in his ar-
gument to the jury *797 the prosecutor stressed its 
importance to show that the killing was premeditated. 
He pointed out that “Down at the police station before 
he talked to a lawyer, before he had time to learn about 
the differences in penalties between different degrees 
of murder, manslaughter, he was relatively frank with 
the police and he said a number of things, which I 
think should help us figure out-help us to confirm in 
our opinions the fact that he had planned this, the fact 
that he had been thinking about it for some time. ... So 
he admits to the police before he had acquired so-
phistication of learning that murder isn't just murder, it 
is of varying degrees and varying types and varying 
punishments, back then he admits that he began 
thinking of getting rid of Dorothy and Marion, way 
back at 7:00 o'clock. ...” 
 

FN1 “Q. To go back to the evening hours of 
the 4th, you made quite a point of asking your 
brother-in-law what time it was? A. I didn't 
ask him what time it was, I asked him was 
that clock right. Q. What was your reason? A. 
At the time I was on the verge of thinking of 
doing it and thinking of going there to play 
dominoes. Q. What do you mean when you 
say you were 'thinking of doing it'? A. I mean 
hitting Marion. I was thinking about the 
domino game too; they said they would be 
there around that time. Q. Were you thinking 
in terms of an alibi? A. Not then, no. Q. Why 
did you want to hurt Marion? A. Actually, I 
didn't want to hurt Marion alone. I would hurt 
Marion or Dorothy or anybody at the time 
that was with them. ...” Later, after a ram-
bling, nonresponsive answer to a question, 
the interview continued: “Q. The original 
question was______________________ A. I 
know. Q. You are building up to why and 
when you decided to do this. It has been kind 
of a long explanation and I wondered if we 
lost the point. We were up to Tuesday night. 
A. Around 7:00 I had just come from the 
park, playing basketball. I got to the record 
shop on Milbrae and Oceanview. Dorothy 
was standing out there. Again I asked if she 
was sure she was coming back. She said she 
didn't know, maybe. She mentioned Marion 
again. Q. That you and Marion were having 
an affair? A. Yes, she still thought I was. She 
wasn't too sure. I told her it was just one time. 

That's when I thought maybe if I could get rid 
of Dorothy or Marion, or hurt Dorothy or 
Marion, I could get it off my mind.” 

 
Even if we assume that in some cases a testimo-

nial confession can make harmless the erroneous ad-
mission of an extrajudicial confession, defendant's 
testimony in this case did not do so. His testimony was 
not only impelled by the erroneous admission of the 
extrajudicial confession, but would have supported a 
verdict of second degree murder. The erroneously 
admitted confession rebutted his defense that he was 
guilty of no more than second degree murder. Whether 
or not its admission into evidence was necessarily 
prejudicial, it is reasonably probable that had it been 
excluded, a result more favorable to defendant would 
have been reached. Accordingly, the error resulted in a 
miscarriage of justice. (Cal. Const., art. VI, § 4 1/2; 
People v. Watson, 46 Cal.2d 818, 836 [ 299 P.2d 
245].) 
 

Other questions remain that may arise on retrial. 
 

(4) A motion picture film of the victim at the 
scene of *798 the killing was admitted over defend-
ant's objection. It appears on the face of the record FN2 
that the court failed to “weigh the probative value of 
the photographs in resolving a material issue as 
against the danger of prejudice to the defendant 
through needless arousal of the passions of the jurors.” 
( People v. Ford, 60 Cal.2d 772, 801 [ 36 Cal.Rptr. 
620, 388 P.2d 892].) If the motion picture is offered in 
evidence on retrial, the court must determine its ad-
missibility by weighing its probative value against the 
danger of prejudice. 
 

FN2 In ruling on defendant's objection, the 
court stated: “Well, I viewed [the film] and I 
feel that while it is not pleasant to look at it is 
a legal exhibit and it is material for the pur-
poses offered.” 

 
(5) The notes that convinced defendant of the 

homosexuality of his wife and the victim were written 
in three high school notebooks. Defendant contends 
that the notebooks should have been admitted in their 
entirety. Defendant testified that he learned of the 
girls' homosexual relationship by reading the entire 
notebooks. Upon request of the prosecution, defendant 
marked the passages that indicated such a relationship 
to him. The defense was allowed to read these pas-
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sages to the jury; some 16 passages from various notes 
were read, and most were reread by defense counsel in 
his closing argument. The trial court refused, however, 
to allow the notebooks to be introduced because the 
great bulk of the material in them was irrelevant and 
immaterial. 
 

Although the passages read from the notebooks 
were not used as hearsay, but as circumstantial evi-
dence of defendant's state of mind (see People v. 
Marsh, 58 Cal.2d 732, 737-740 [ 26 Cal.Rptr. 300, 
376 P.2d 300]; 6 Wigmore, Evidence (3d ed.) § 1789; 
2 id., § 740), these passages were apparently only a 
small part of the three notebooks. Defendant was 
allowed to present whatever passages he considered 
relevant, and he has not shown that their probative 
value would be enhanced by reading the rest of the 
notes. There was therefore no abuse of discretion in 
refusing to admit the entire notebooks. 
 

At the trial on the issue of sanity, defendant 
sought to establish that he was suffering from a tran-
sitory or temporary functional psychosis at the time of 
the killing and was insane. Two psychiatrists testified 
for the prosecution that defendant was sane at the time 
of the killing and that temporary psychoses are never 
functional in nature. Dr. Robert G. Kaplan, a clinical 
psychologist who also testified at the trial on the issue 
of guilt, testified for the defense that because of a 
temporary functional psychosis at the time of the 
killing, *799 defendant could not distinguish between 
right and wrong and did not know the nature and 
quality of his act. 
 

(6a) Dr. Richard E. Worthington was also called 
by the defense. Dr. Worthington testified on voir dire 
that he obtained the degree of Doctor of Philosophy 
from the University of Chicago in 1940 under the 
Committee on Human Development, specializing in 
clinical psychology. Although he took the equivalent 
of about one year of medical school courses in physi-
ology, neurology, and genetics, he did not attend 
medical school. He testified that he was “the fastest 
man to go through the University of Chicago”; he 
passed from freshman to Ph.D. in four and one-half 
years by taking three times the normal number of 
courses. He taught psychology at the University of 
Chicago and Cornell University, and worked as a 
psychologist at the Menninger Foundation for two 
years. He has published articles dealing with a wide 
range of topics within the field of psychology. He was 

certified by the Psychology Examining Committee of 
the State Board of Medical Examiners in 1958 (see 
Bus. & Prof. Code, § 2940 et seq.), and at the time of 
trial was vice chairman of that committee, which 
consists of eight members appointed by the Governor. 
(Bus. & Prof. Code, § 2910.) He was engaged in pri-
vate practice in San Diego primarily in the treatment 
of emotional disturbances. 
 

Dr. Worthington was excused by the court be-
cause of his lack of medical training. The court ruled 
that only a medical doctor is qualified to testify as an 
expert on the issue of sanity. FN3 *800 Defendant 
contends that this ruling was erroneous. FN4 
 

FN3 The court's ruling was somewhat am-
biguous. After questioning the witness con-
cerning his medical training, the court simply 
stated: “The witness is not qualified as an 
expert on the subject of insanity under the 
rules, as I understand them, and that is it, 
period. The witness will be excused.” During 
argument on a motion for new trial, the court 
attempted to clarify its position. “I didn't 
find, I invite your attention to this, I did not 
find that a psychologist, as such, would not 
be qualified and on the case of the other man 
[Dr. Kaplan] I simply asked the question, in 
the presence of the jury-to the District At-
torney I may have gone so far as to say I had 
my doubts about his qualifications, and he 
said he had no objection to that man testify-
ing, so he testified. Now, I still don't think it 
is proper and you could argue all day and I 
wouldn't change my ruling. ... Here is a man 
that comes in, glib of tongue, hasn't had a 
day's medical training at all and he is going to 
qualify as an expert on sanity, when a part of 
the mental condition of legal insanity, as we 
know it in California, is a medical proposi-
tion and I would like to see the Supreme 
Court tell me I am wrong. There is no use to 
argue that point any further. I am adamant in 
my opinion on that.” Despite the court's 
statement that it did not hold that a psy-
chologist as such is not qualified, it appar-
ently based its exclusion of Dr. Worthington 
on the ground that he did not have sufficient 
medical training. 

 
FN4 The prosecution did not object to the use 
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of Dr. Kaplan because his views had already 
been presented to the jury at the trial on the 
issue of guilt. The court, however, made the 
following comment to the jury on Dr. 
Kaplan's testimony: “I will just simply in-
struct the jury that I don't know whether this 
witness is qualified either, because he holds 
no license to practice medicine, any kind of 
medicine in this state, he is not a psychiatrist 
and he is not licensed as such. ... I may say 
this to the jury, that a lay person, like we are, 
may testify as to ... our opinion as to the 
sanity of an individual if we are acquainted 
with him and with his habits of life. ...” This 
comment also raised the question whether 
only a medical doctor is qualified as an ex-
pert on legal sanity. 

 
(7) A witness is qualified to testify about a matter 

calling for an expert opinion if his peculiar skill, 
training, or experience enable him to form an opinion 
that will be useful to the jury. (Code Civ. Proc., § 
1870, subd. 9; Estate of Toomes, 54 Cal. 509, 514-515 
[35 Am.Rep. 82]; Oakes v. Chapman, 158 Cal.App.2d 
78, 83-84 [ 322 P.2d 241]; McCormick, Evidence, § 
13.) (8) Although the determination of the qualifica-
tion of a proffered witness is ordinarily within the 
discretion of the trial court ( People v. Busch, 56 
Cal.2d 868, 878 [ 16 Cal.Rptr. 898, 366 P.2d 314]; 2 
Wigmore, Evidence (3d ed.) § 561), the standards 
used in the exercise of this discretion, like other 
questions of law, are subject to review. Recent cases 
considering the point have held that a qualified psy-
chologist can testify concerning a defendant's mental 
condition. ( Jenkins v. United States, 307 F.2d 637, 
643-646; Hidden v. Mutual Life Ins. Co., 217 F.2d 
818, 821; People v. Hawthorne, 293 Mich. 15, 22-26 
[291 N.W. 205]; State v. Padilla, 66 N.M. 289, 
297-299 [347 P.2d 312]; Watson v. State, 161 Tex. 
Crim. 5, 8 [273 S.W.2d 879]; cf. Carter v. State (Okla. 
Crim. App.) 376 P.2d 351, 359- 360. But see Dobbs v. 
State, 191 Ark. 236, 239-242 [85 S.W.2d 694]; cf. 
State v. Gibson, 15 N.J. 384, 391 [105 A.2d 1]. See 
generally Lassen, The Psychologist as an Expert 
Witness, 50 A.B.A.J. 239; Louisell, The Psychologist 
in Today's Legal World, 39 Minn.L.Rev. 235; 
Scheflen, The Psychologist as a Witness, 32 
Pa.B.A.Q. 329.) Many cases have also noted the use of 
psychologists in criminal cases without objection or 
comment. (E.g., People v. Busch, supra, 56 Cal.2d, at 
p. 875; People v. McNichol, 100 Cal.App.2d 554, 558 
[ 224 P.2d 21]; United States v. Chandler, 72 F.Supp. 

230, 237; see also People v. Spigno, 156 Cal.App.2d 
279, 288-291 [ 319 P.2d 458].) 
 

(6b) The defense attempted to prove through two 
psychologists that defendant was suffering from a 
temporary *801 functional psychosis at the time of the 
crime that made him legally insane. The prosecution's 
psychiatric experts denied that such a disability could 
exist. Without the psychologists, therefore, defendant 
could not establish an insanity defense. The alleged 
disability did not involve a matter of mental illness 
completely within the realm of a physician. (9) A 
functional disorder is by definition nonorganic and 
without a biological cause. (6c) The trial court erred in 
ruling that only one with medical training could testify 
on the issue. 
 

(10) It does not follow that all psychologists are 
competent to give an expert opinion on sanity. Many 
practicing psychologists are not concerned with 
problems of abnormal psychology and are not familiar 
with the clinical branch of their field. A certain level 
of training and experience is also necessary; one with 
only an undergraduate interest in psychology who has 
since pursued other fields would certainly not be 
qualified to give an expert opinion. (Cf. People v. 
Chambers, 162 Cal.App.2d 215, 219-220 [ 328 P.2d 
236].) Moreover, not all questions relating to legal 
sanity can be answered by a psychologist. (See 2 
Wigmore, Evidence (3d ed.) § 555, p. 634.) The in-
terpretation of an electroencephalogram or the physi-
ological effect of drugs, for example, may be beyond 
the ken of a psychologist without medical training. 
Whether a psychologist qualifies as an expert on san-
ity in a particular case depends on the facts of that 
case, the questions propounded to the witness, and his 
peculiar qualifications. 
 

The judgment is reversed. 
 
Peters, J., Tobriner, J., Peek, J., Dooling, J., FN* con-
curred. 
 

FN* Retired Associate Justice of the Su-
preme Court sitting under assignment by the 
Chairman of the Judicial Council. 

 
SCHAUER, J. FN* 
 

FN* Retired Associate Justice of the Su-
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preme Court sitting under assignment by the 
Chairman of the Judicial Council. 

 
Dissenting. 

 
In my view the evidence which was properly 

presented to the jury amply supports the verdicts as to 
guilt, sanity, and penalty. It must be recognized, 
however, that under the present status of relevant law 
as developed in Escobedo v. Illinois (1964) 378 U.S. 
478 [84 S.Ct. 1758, 12 L.Ed.2d 977], and People v. 
Dorado (1965) ante, p. 338 [42 Cal.Rptr. 169, 398 
P.2d 361] (and made applicable ex post facto in favor 
of the accused and against the People), the prosecuting 
attorney, properly under the old law *802 but erro-
neously under the new, in his argument emphasized 
the difference between defendant's fact-statements as 
given before, and those given after, he had conferred 
with counsel and thereby “had acquired sophistication 
of learning that murder isn't just murder, it is of var-
ying degrees and varying types and varying punish-
ments, ...” 
 

The old rule looked with favor on ascertaining the 
truth; the new rule looks with more favor on giving the 
illiterate an equal opportunity with the literate to fal-
sify to his own advantage. Thus must police and ju-
dicial skills in sorting fact from fiction be developed 
the more; and thus will the practiced discernment of 
the trial judge-and of penal boards-probably have 
better opportunity to correctly recognize basic char-
acter and act accordingly. The difference between 
honesty and cupidity should not be overlooked. En-
lightened perjury-or the giving of further opportunity 
to present it-does not appeal to me as a basis for 
finding a miscarriage of justice. In the circumstances 
of this case I am not persuaded that the verdict and 
judgment work a miscarriage of justice. (See Cal. 
Const., art. VI, § 4 1/2; People v. Watson (1956) 46 
Cal.2d 818, 835-836 [ 299 P.2d 243] [12].) 
 

I must also specifically dissent from the majori-
ty's holding that the trial court erred as a matter of law 
in ruling that the witness, Richard E. Worthington, 
Ph.D. (he had taught psychology and treated emo-
tional disturbances) was not qualified to testify help-
fully as an expert witness on any material issue of fact 
then before the court. A trial judge's discretion in this 
area should be well-nigh absolute. He is in a position 
far superior to that of any appellate court to appraise 
the significance of evidence. An appellate judge can 

merely read what a transcriber typed from what a 
phonographic reporter's notes reflect of what the re-
porter believed he heard. Perhaps an electronic re-
cording device also recorded on disc or tape the 
sounds of the courtroom. But human reporter or elec-
tronic impression get only sounds; the attentive trial 
judge sees as well as hears. And as every experienced 
trial judge knows, that which he sees may well be 
more truth revealing than that which he hears. 
 

From my reading of the record I cannot conclude 
that the trial judge in his handling of this case was 
other than fair, competent, careful, patient and sound 
in all material rulings, including his denial of a motion 
for a new trial. 
 

For the reasons above stated I would affirm the 
judgment. 
 
McComb, J., concurred. *803  
 
Cal. 
People v. Davis 
62 Cal.2d 791, 402 P.2d 142, 44 Cal.Rptr. 454 
 
END OF DOCUMENT 
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TOPANGA ASSOCIATION FOR A SCENIC 

COMMUNITY, Plaintiff and Appellant, 
v. 

COUNTY OF LOS ANGELES et al., Defendants and 
Respondents; JAMES WARREN BASSLER et al., 

Real Parties in Interest and Respondents 
 

L.A. No. 30139. 
 

Supreme Court of California 
May 17, 1974. 

 
SUMMARY 

In administrative mandamus proceedings, the 
trial court refused to disturb a variance granted by a 
county agency permitting a mobile home park on 
about 28 acres of an area zoned for light agriculture 
and single family residences. (Superior Court of Los 
Angeles County, No. C-7268, Robert A. Wenke, 
Judge.) 
 

The Supreme Court reversed and remanded the 
cause to the trial court with directions to issue a writ of 
mandamus requiring the county board of supervisors 
to vacate the order awarding a variance. The trial court 
was also directed to grant any further, appropriate 
relief. It was expressly held that regardless of the 
terms of a local zoning ordinance, the governing ad-
ministrative agency, in adjudicating an application for 
a variance, must make findings such as will enable the 
parties to determine whether and on what basis they 
should seek review and, in the event of review, to 
apprise the court of the basis of the agency's action. 
Also, it was held that as a prerequisite to sustaining a 
variance, the court must determine that substantial 
evidence supports the agency's findings and that they 
support the agency's decision. It was pointed out that 
Gov. Code, § 65906, outlining the circumstances 
under which a variance may be properly granted, 
emphasizes disparities between properties, rather than 
the treatment of the subject property's characteristics 
in the abstract. The court noted that the agency's report 
focussed almost exclusively on the qualities of the 
subject property and failed to provide comparative 
information on the surrounding properties, with the 
result that the agency's summary of “factual data,” on 

which its decision apparently rested, did not include 
facts sufficient to satisfy the Government Code pro-
vision. 
 
In Bank. (Opinion by Tobriner, J., expressing the 
unanimous view of the court.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1) Zoning and Planning § 4--Variances--Findings. 
Regardless of whether the local zoning ordinance 

commands that the variance board set forth findings, 
that body must render findings sufficient both to ena-
ble the parties to determine whether and on what basis 
they should seek review and, in the event of review, to 
apprise a reviewing court of the basis of the board's 
action. 
 
(2) Zoning and Planning § 4--Variances--Judicial 
Review. 

Before sustaining a zoning variance, a reviewing 
court must scrutinize the record and determine 
whether substantial evidence supports the administra-
tive agency's findings and whether these findings 
support the agency's decision. And in making these 
determinations, the reviewing court must resolve 
reasonable doubts in favor of the administrative 
findings and decision. 
 
(3) Zoning and Planning § 
4--Variances--Administrative Mandamus. 

Code Civ. Proc., § 1094.5, governing judicial re-
view of administrative agencies' adjudicatory deci-
sions by mandamus, applies to the review of zoning 
variances awarded by bodies such as the Los Angeles 
County Regional Planning Commission. 
 
(4) Administrative Law § 139--Administrative Man-
damus--Court's Duties. 

Code Civ. Proc., § 1094.5, relating to adminis-
trative mandamus, contemplates that, at a minimum, 
the reviewing court must determine both whether 
substantial evidence supports the administrative 
agency's findings and whether the findings support the 
agency's decision. 
 
(5) Administrative Law § 143--Administrative Man-
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damus--Record of Administrative Proceeding. 
Implicit in Code Civ. Proc., § 1094.5, relating to 

administrative mandamus, is a requirement that the 
administrative agency which renders the challenged 
decision set forth findings to bridge the analytic gap 
between the raw evidence and the ultimate decision or 
order. 
[See Cal.Jur.2d, Zoning, § 209; Am.Jur., Zoning (1st 
ed § 225).] 
(6) Zoning and Planning § 4--Findings--Contents. 

Although a zoning variance board's findings need 
not be stated with the formality required in judicial 
proceedings, they must expose the board's mode of 
analysis to an extent sufficient to enable the parties to 
determine whether and on what basis they should seek 
review and, in the event of review, to apprise a re-
viewing court of the basis for the board's action. (Not 
approving the language in Kappadahl v. Alcan Pacific 
Co. (1963) 222 Cal.App.2d 626, 639 [ 35 Cal.Rptr. 
354]; Ames v. City of Pasadena (1959) 167 
Cal.App.2d 510, 516 [ 334 P.2d 653], which endorses 
the practice of setting forth findings solely in the 
language of the applicable legislation.) 
 
(7) Zoning and Planning § 4--Granting of Variance as 
Quasi-judicial Administrative Function. 

Although the adoption of zoning regulations is a 
legislative function, the granting of variances is a 
quasi-judicial, administrative function. 
 
(8) Zoning and Planning § 6(1)--Contractual Nature of 
Zoning Scheme. 

A zoning scheme is similar in some respects to a 
contract; each party foregoes rights to use its land as it 
wishes in return for the assurance that the use of 
neighboring property will be similarly restricted. The 
rationale is that such mutual restriction can enhance 
total community welfare. 
 
(9) Zoning and Planning § 4--Variances--Need for 
Compliance With All Legislative Requirements. 

Inasmuch as a zoning variance may be sustained 
only if all applicable legislative requirements have 
been satisfied, the question whether a particular var-
iance which had been granted by a county agency 
conformed to the criteria set forth in an applicable 
county ordinance became immaterial in the Supreme 
Court's administrative mandamus review of the vari-
ance once that court had concluded that the criteria set 
forth in Gov. Code, § 65906, for the granting of a 
variance had not been met. 

 
(10) Zoning and Planning § 4--Variances--Statutory 
Criteria. 

Gov. Code, § 65906, setting forth criteria for the 
granting of a zoning variance, emphasizes disparities 
between properties, not treatment of the subject 
property's characteristics in the abstract, and contem-
plates that, at best, only a small fraction of any one 
zone can qualify for a variance. 
 
(11) Zoning and Planning § 4--Variances--Applicant's 
Burdens. 

Speculation about land neighboring on land for 
which a zoning variance is sought will not support the 
award of a variance. The party seeking the variance 
must shoulder the burden of demonstrating to the 
applicable agency that the subject property satisfies 
the requirements for the variance sought. Neither the 
agency nor the reviewing court may assume without 
evidentiary basis that the character of neighboring 
property is different from that of the property for 
which the variance is sought. 
 
(12) Zoning and Planning § 4--Limitations on Grant-
ing of Variances. 

Radical alteration of the nature of an entire zone is 
a proper subject for legislation but not for piecemeal 
adjudication by an administrative agency through the 
granting of variances for large parcels. 
 
(13) Zoning and Planning § 4--Prohibition of Variance 
Granting “Special Privilege.” 

In the absence of an affirmative showing that a 
particular parcel in a certain zone differed substan-
tially and in relevant aspects from other parcels 
therein, a variance granted with respect to that parcel 
amounted to the kind of “special privilege” explicitly 
prohibited by Gov. Code, § 65906, establishing crite-
ria for granting variances. 
 
COUNSEL 
 
Amdur, Bryson, Caplan & Morton and David L. 
Caplan for Plaintiff and Appellant. 
 
John D. Maharg, County Counsel, Joe Ben Hudgens, 
John W. Whitsett and David H. Breier, Deputy County 
Counsel, for Defendants and Respondents. 
 
Arnold J. Provisor for Real Parties in Interest. 
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TOBRINER, J. 

We examine, in this case, aspects of the functions 
served by administrative agencies in the granting of 
zoning variances and of courts in reviewing these 
proceedings by means of administrative mandamus. 
We *510 conclude that variance boards like the ones 
involved in the present case must render findings to 
support their ultimate rulings. We also conclude that 
when called upon to scrutinize a grant of a variance, a 
reviewing court must determine whether substantial 
evidence supports the findings of the administrative 
board and whether the findings support the board's 
action. FN1 We determine in the present case that the 
last of these requisites has not been fulfilled. 
 

FN1 We recently held in Strumsky v. San 
Diego County Employees Retirement Asso-
ciation (1974) 11 Cal.3d 28 [ 112 Cal.Rptr. 
805, 520 P.2d 29], that if the order or deci-
sion of a local administrative agency sub-
stantially affects a “fundamental vested 
right,” a court to which a petition for a writ of 
mandamus has been addressed upon the 
ground that the evidence does not support the 
findings must exercise its independent 
judgment in reviewing the evidence and must 
find abuse of discretion if the weight of the 
evidence fails to support the findings. Peti-
tioner does not suggest, nor do we find, that 
the present case touches upon any funda-
mental vested right. (See generally Bixby v. 
Pierno (1971) 4 Cal.3d 130, 144-147 [ 93 
Cal.Rptr. 234, 481 P.2d 242]; Temescal 
Water Co. v. Dept. Public Works (1955) 44 
Cal.2d 90, 103 [ 280 P.2d 1].) 

 
The parties in this action dispute the future of 

approximately 28 acres in Topanga Canyon located in 
the Santa Barbara Mountains region of Los Angeles 
County. A county ordinance zones the property for 
light agriculture and single family residences; FN2 it 
also prescribes a one-acre minimum lot size. Upon 
recommendation of its zoning board and despite the 
opposition of appellant-petitioner - an incorporated 
nonprofit organization composed of taxpayers and 
owners of real property in the canyon - the Los An-
geles County Regional Planning Commission granted 
to the Topanga Canyon Investment Company a vari-
ance to establish a 93-space mobile home park on this 
acreage. FN3 Petitioner appealed without success to the 

county board of supervisors, thereby exhausting its 
administrative remedies. Petitioner then sought relief 
by means of administrative mandamus, again unsuc-
cessfully, in Los Angeles County Superior Court and 
the Court of Appeal for the Second District. 
 

FN2 Los Angeles County Zoning Ordinance 
No. 7276. 

 
FN3 Originally the real party in interest, the 
Topanga Canyon Investment Company has 
been replaced by a group of successoral real 
parties in interest. We focus our analysis on 
the building plans of the original real party in 
interest since it was upon the basis of these 
plans that the zoning authorities granted the 
variance challenged by petitioner. 

 
In reviewing the denial of mandamus below, we 

first consider the proper role of agency and reviewing 
court with respect to the grant of variances. We then 
apply the proper standard of review to the facts of the 
case in order to determine whether we should sustain 
the action of the Los Angeles County Regional Plan-
ning Commission. *511  
 
1. An administrative grant of a variance must be ac-
companied by administrative findings. A court re-

viewing that grant must determine whether substantial 
evidence supports the findings and whether the find-
ings support the conclusion that all applicable legis-

lative requirements for a variance have been satisfied. 
A comprehensive zoning plan could affect own-

ers of some parcels unfairly if no means were provided 
to permit flexibility. Accordingly, in an effort to 
achieve substantial parity and perhaps also in order to 
insulate zoning schemes from constitutional attack, 
FN4 our Legislature laid a foundation for the granting 
of variances. Enacted in 1965, section 65906 of the 
Government Code establishes criteria for these grants; 
it provides: “Variances from the terms of the zoning 
ordinance shall be granted only when, because of 
special circumstances applicable to the property, in-
cluding size, shape, topography, location or sur-
roundings, the strict application of the zoning ordi-
nance deprives such property of privileges enjoyed by 
other property in the vicinity and under identical 
zoning classification [¶] Any variance granted shall be 
subject to such conditions as will assure that the ad-
justment thereby authorized shall not constitute a 
grant of special privileges inconsistent with the limi-

3519

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


522 P.2d 12 Page 4
11 Cal.3d 506, 522 P.2d 12, 113 Cal.Rptr. 836 
(Cite as: 11 Cal.3d 506) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

tations upon other properties in the vicinity and zone 
in which such property is situated.” FN5 
 

FN4 1 Appendix to Journal of the Senate 
(1970 Reg. Sess.) Final Report of the Joint 
Committee on Open Space Land (1970) 
pages 94-95; Bowden, Article XVIII - 
Opening the Door to Open Space Control 
(1970) 1 Pacific L.J. 461, 506. See Metcalf v. 
County of Los Angeles (1944) 24 Cal.2d 267, 
270-271 [ 148 P.2d 645]; Gaylord, Zoning: 
Variances, Exceptions and Conditional Use 
Permits in California (1958) 5 U.C.L.A. 
L.Rev. 179; Comment, The General Welfare, 
Welfare Economics, and Zoning Variances 
(1965) 38 So.Cal.L.Rev. 548, 573. See gen-
erally Note, Administrative Discretion in 
Zoning (1969) 82 Harv.L.Rev. 668, 671. The 
primary constitutional concern is that as ap-
plied to a particular land parcel, a zoning 
regulation might constitute a compensable 
“taking” of property. 

 
FN5 A third paragraph added to section 
65906 declares: “A variance shall not be 
granted for a parcel of property which au-
thorizes a use or activity which is not other-
wise expressly authorized by the zone regu-
lation governing the parcel of property.” This 
paragraph serves to preclude “use” variances, 
but apparently does not prohibit so-called 
“bulk” variances, those which prescribe set-
backs, building heights, and the like. The 
paragraph became effective on November 
23, 1970, 19 days after the Los Angeles 
County Regional Planning Commission 
granted the variance here at issue. Petitioner 
does not contend that the paragraph is ap-
plicable to the present case. 

 
Applicable to all zoning jurisdictions except 

chartered cities (Gov. Code, § 65803), section 65906 
may be supplemented by harmonious local legislation. 
FN6 We note that Los Angeles County has enacted an 
ordinance which, *512 if harmonious with section 
65906, would govern the Topanga Canyon property 
here under consideration. Los Angeles County's 
Zoning Ordinance No. 1494, section 522, provides: 
FN7 “An exception [variance] may ... be granted where 
there are practical difficulties or unnecessary hard-
ships in the way of carrying out the strict letter of the 

ordinance, and in the granting of such exception the 
spirit of the ordinance will be observed, public safety 
secured, and substantial justice done.” 
 

FN6 Government Code section 65800 de-
clares that the code chapter of which section 
65906 is a part is intended to provide mini-
mum limitations within which counties and 
cities can exercise maximum control over 
local zoning matters. Article XI, section 11 
of the California Constitution declares that 
“[a]ny county, city, town, or township may 
make and enforce within its limits all such 
local, police, sanitary and other regulations 
as are not in conflict with general laws.” 

 
FN7 This section recently was repealed but 
was in force when the zoning agencies ren-
dered their decisions in the present case. For 
purposes of more succinct presentation, we 
refer in text to the section in the present tense. 

 
Both state and local laws thus were designed to 

establish requirements which had to be satisfied be-
fore the Topanga Canyon Investment Company 
should have been granted its variance. Although the 
cases have held that substantial evidence must support 
the award of a variance in order to insure that such 
legislative requirements have been satisfied FN8 (see, 
e.g., Siller v. Board of Supervisors (1962) 58 Cal.2d 
479, 482 [ 25 Cal.Rptr. 73, 375 P.2d 41]; Bradbeer v. 
England (1951) 104 Cal.App.2d 704, 707 [ 232 P.2d 
308]), they have failed to clarify whether the admin-
istrative agency must always set forth findings and 
have not illuminated the proper relationship between 
the evidence, findings, and ultimate agency action. FN9 
 

FN8 The rule stated finds its source in au-
thorities holding that all adjudicatory deter-
minations of local agencies are entitled to no 
more than substantial evidence review. As 
indicated above (fn. 1, ante) those authorities 
no longer state the law with respect to adju-
dicatory determinations of such agencies 
which affect fundamental vested rights. 
Since no such right is involved in this case, 
however, the substantial evidence standard 
remains applicable. We note by way of cau-
tion, however, that merely because a case is 
said to involve a “variance” does not neces-
sarily dictate a conclusion that no funda-
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mental vested right is involved. The term 
“variance” is sometimes used, for example, 
to refer to permits for nonconforming uses 
which predate a zoning scheme. (See 
Hagman, Larson, & Martin, Cal. Zoning 
Practice (Cont. Ed. Bar) pp. 383-384.) 

 
FN9 For descriptions of the history of judi-
cial action in this state with respect to zoning 
variance grants, see Bowden, Article XVIII - 
Opening the Door to Open Space Control 
(1970) 1 Pacific L.J. 461, 507-509; 1 Ap-
pendix to Journal of the Senate (1970 Reg. 
Sess.) Final Report of the Joint Committee on 
Open Space Land (1970) pages 95-98; 
Hagman, Larson,& Martin, Cal. Zoning 
Practice, supra, pages 287-291. 

 
One of the first decisions to emphasize the im-

portance of judicial scrutiny of the record in order to 
determine whether substantial evidence supported 
administrative findings that the property in question 
met the legislative variance requirements was that 
penned by Justice Molinari in *513 Cow Hollow Im-
provement Club v. Board of Permit Appeals (1966) 
245 Cal. App.2d 160 [53 Cal.Rptr. 610]. Less than one 
year later, we followed the approach of that case in 
Broadway, Laguna etc. Assn. v. Board of Permit Ap-
peals (1967) 66 Cal.2d 767 [ 59 Cal.Rptr. 146, 427 
P.2d 810], and ordered that a zoning board's grant of a 
variance be set aside because the party seeking the 
variance had failed to adduce sufficient evidence to 
support administrative findings that the evidence sat-
isfied the requisites for a variance set forth in the same 
San Francisco ordinance. 
 

Understandably, however, the impact of these 
opinions remained uncertain. The San Francisco or-
dinance applicable in Cow Hollow and Broadway 
explicitly required the zoning board to specify its 
subsidiary findings and ultimate conclusions; this 
circumstance raised the question whether a court 
should require findings and examine their sufficiency 
in a case in which the applicable local legislation did 
not explicitly command the administrative body to set 
forth findings. Indeed language in Broadway inti-
mated that such a case was distinguishable. ( Broad-
way, Laguna etc. Assn. v. Board of Permit Appeals, 
supra, at pp. 772-773. See also Stoddard v. Edelman 
(1970) 4 Cal.App.3d 544, 549 [ 84 Cal.Rptr. 443]. Cf. 
Friends of Mammoth v. Board of Supervisors (1972) 8 

Cal.3d 247, 270 [ 104 Cal.Rptr. 761, 502 P.2d 1049].) 
Further, neither Cow Hollow nor Broadway con-
fronted Government Code section 65906, since both 
cases concerned a chartered city. FN10 There thus also 
remained uncertainty with respect to cases involving 
zoning jurisdictions other than chartered cities. 
 

FN10 See page 511, ante. 
 

Nevertheless, in an opinion subsequent to 
Broadway; Hamilton v. Board of Supervisors (1969) 
269 Cal.App.2d 64 [ 75 Cal.Rptr. 106], a Court of 
Appeal set aside the grant of a variance by a planning 
commission under circumstances different from those 
in Broadway and Cow Hollow. The zoning jurisdiction 
involved in that controversy was a county, not a 
chartered city, and the court's opinion did not suggest 
that any applicable ordinance required administrative 
findings. Deeming Government Code section 65906 
“concededly controlling,” ( Hamilton v. Board of 
Supervisors, supra, at p. 67), the court undertook the 
task of squaring the findings announced by the com-
mission with the commission's grant of the variance 
and concluded that the findings were insufficient to 
sustain the variance. 
 

(1) Consistent with the reasoning underlying 
these cases, we hold that *514 regardless of whether 
the local ordinance commands that the variance board 
set forth findings, FN11 that body must render findings 
sufficient both to enable the parties to determine 
whether and on what basis they should seek review 
and, in the event of review, to apprise a reviewing 
court of the basis for the board's action. (2) We hold 
further that a reviewing court, before sustaining the 
grant of a variance, must scrutinize the record and 
determine whether substantial evidence supports the 
administrative agency's findings and whether these 
findings support the agency's decision. In making 
these determinations, the reviewing court must resolve 
reasonable doubts in favor of the administrative 
findings and decision. 
 

FN11 We note the apparent applicability of 
section 639 of the Los Angeles County 
Zoning Ordinance which was in effect at the 
time respondent granted the variance. That 
section provided: “After a hearing by a zon-
ing board the said zoning board shall report 
to the commission its findings and recom-
mend the action which it concludes the 
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commission should take.” As explained in 
text, however, we rest our ruling upon Code 
of Civil Procedure section 1094.5. 

 
Our analysis begins with consideration of Code of 

Civil Procedure section 1094.5, the state's adminis-
trative mandamus provision which structures the 
procedure for judicial review of adjudicatory deci-
sions rendered by administrative agencies. (3) With-
out doubt, this provision applies to the review of var-
iances awarded by bodies such as the Los Angeles 
County zoning agencies that participated in the pre-
sent case. FN12 (4) Section 1094.5 clearly contemplates 
that at minimum, the reviewing court must determine 
both whether substantial evidence supports the ad-
ministrative *515 agency's findings and whether the 
findings support the agency's decision. Subdivision 
(b) of section 1094.5 prescribes that when petitioned 
for a writ of mandamus, a court's inquiry should ex-
tend, among other issues, to whether “there was any 
prejudicial abuse of discretion.” Subdivision (b) then 
defines “abuse of discretion” to include instances in 
which the administrative order or decision “is not 
supported by the findings, or the findings are not 
supported by the evidence.” (Italics added.) Subdivi-
sion (c) declares that “in all ... cases” (italics added) 
other than those in which the reviewing court is au-
thorized by law to judge the evidence independently, 
FN13 “abuse of discretion is established if the court 
determines that the findings are not supported by 
substantial evidence in the light of the whole record.” 
(See Zakessian v. City of Sausalito (1972) 28 
Cal.App.3d 794, 798 [ 105 Cal.Rptr. 105].) 
 

FN12 Allen v. Humboldt County Board of 
Supervisors (1963) 220 Cal.App.2d 877, 882 
[ 34 Cal.Rptr. 232]. See also Siller v. Board 
of Supervisors (1962) 58 Cal.2d 479, 481 [ 25 
Cal.Rptr. 73, 375 P.2d 41]. The California 
Judicial Council's report reflects a clear de-
sire that section 1094.5 apply to all agencies, 
regardless of whether they are subject to the 
Administrative Procedure Act and regardless 
of their state or local character. (See Judicial 
Council of Cal., 10th Biennial Rep. (1944) 
pp. 26, 45. See also Temescal Water Co. v. 
Dept. Public Works (1955) 44 Cal.2d 90, 101 
[ 280 P.2d 1]; Deering, Cal. Administrative 
Mandamus (1966) p. 7.) “In the absence of 
compelling language in [a] statute to the 
contrary, it will be assumed that the Legis-

lature adopted the proposed legislation with 
the intent and meaning expressed by the 
council in its report.” ( Hohreiter v. Garrison 
(1947) 81 Cal.App.2d 384, 397 [ 184 P.2d 
323].) 

 
Section 1094.5 makes administrative man-
damus available for review of “any final 
administrative order or decision made as the 
result of a proceeding in which by law a 
hearing is required to be given, evidence is 
required to be taken and discretion in the 
determination of facts is vested in the inferior 
tribunal, corporation, board or officer.” 
(Italics added.) Government Code section 
65901 satisfies these requisites with respect 
to variances granted by jurisdictions other 
than chartered cities such as Los Angeles 
County's zoning agencies. Section 65901 
provides, in part: “The board of zoning ad-
justment or zoning administrator shall hear 
and decide applications for conditional uses 
or other permits when the zoning ordinance 
provides therefor and establishes criteria for 
determining such matters, and applications 
for variances from the terms of the zoning 
ordinance.” 

 
FN13 See footnote 1, supra. 

 
(5) We further conclude that implicit in section 

1094.5 is a requirement that the agency which renders 
the challenged decision must set forth findings to 
bridge the analytic gap between the raw evidence and 
ultimate decision or order. If the Legislature had de-
sired otherwise, it could have declared as a possible 
basis for issuing mandamus the absence of substantial 
evidence to support the administrative agency's action. 
By focusing, instead, upon the relationships between 
evidence and findings and between findings and ul-
timate action, the Legislature sought to direct the 
reviewing court's attention to the analytic route the 
administrative agency traveled from evidence to ac-
tion. In so doing, we believe that the Legislature must 
have contemplated that the agency would reveal this 
route. Reference, in section 1094.5, to the reviewing 
court's duty to compare the evidence and ultimate 
decision to “the findings” (italics added) we believe 
leaves no room for the conclusion that the Legislature 
would have been content to have a reviewing court 
speculate as to the administrative agency's basis for 
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decision. 
 

Our ruling in this regard finds support in persua-
sive policy considerations. (See generally 2 Davis, 
Administrative Law Treatise (1958) § 16.05, pp. 
444-449; Forkosch, A Treatise on Administrative Law 
(1956) § 253, pp. 458-464.) According to Professor 
Kenneth Culp Davis, the requirement that adminis-
trative agencies set forth findings to support their 
adjudicatory decisions stems primarily from 
judge-made law (see, e.g., Zieky v. Town Plan and 
Zon. Com'n of Town of Bloomfield (1963) 151 Conn. 
265 [196 A.2d 758]; Stoll v. Gulf Oil Corp. (1958) 79 
Ohio L.Abs. 145 [155 N.E.2d 83]), and is “remarkably 
uniform in both federal and state *516 courts.” As 
stated by the United States Supreme Court, the “ac-
cepted ideal ... is that 'the orderly functioning of the 
process of review requires that the grounds upon 
which the administrative agency acted be clearly dis-
closed and adequately sustained.' ( S.E.C. v. Chenery 
Corp. (1943) 318 U.S. 80, 94.)” (2 Davis, supra, § 
16.01, pp. 435-436. See also Saginaw Broadcasting 
Co. v. Federal C. Com'n (1938) 96 F.2d 554, 559 [68 
App.D.C. 282].) 
 

Among other functions, a findings requirement 
serves to conduce the administrative body to draw 
legally relevant sub-conclusions supportive of its 
ultimate decision; the intended effect is to facilitate 
orderly analysis and minimize the likelihood that the 
agency will randomly leap from evidence to conclu-
sions. (See 2 Cooper, State Administrative Law 
(1965) pp. 467-468; Feller, Prospectus for the Further 
Study of Federal Administrative Law (1938) 47 Yale 
L.J. 647, 666. Cf. Comment, Judicial Control Over 
Zoning Boards of Appeal: Suggestions for Reform 
(1965) 12 U.C.L.A. L.Rev. 937, 952.) FN14 In addition, 
findings enable the reviewing court to trace and ex-
amine the agency's mode of analysis. (See California 
Motor Transport Co. v. Public Utilities Com. (1963) 
59 Cal.2d 270, 274 [ 28 Cal.Rptr. 868, 379 P.2d 324]; 
Swars v. Council of City of Vallejo (1949) 33 Cal.2d 
867, 871 [ 206 P.2d 355].) 
 

FN14 Although at first blush, judicial en-
forcement of a findings requirement would 
appear to constrict the role of administrative 
agencies, in reality, the effect could be to the 
contrary. Because, notes Judge Bazelon, it 
provides a framework for principled deci-
sion-making, a findings requirement serves 

to “diminish the importance of judicial re-
view by enhancing the integrity of the ad-
ministrative process.” ( Environmental De-
fense Fund, Inc. v. Ruckelshaus (D.C.Cir. 
1971) 439 F.2d 584, 598.) By exposing the 
administrative agency's mode of analysis, 
findings help to constrict and define the 
scope of the judicial function. “We must 
know what [an administrative] decision 
means,” observed Mr. Justice Cardozo, “be-
fore the duty becomes ours to say whether it 
is right or wrong.” ( United States v. Chica-
go, Milwaukee, St. Paul & Pacific Railroad 
Co. (1935) 294 U.S. 499, 511 [79 L.Ed. 
1023, 1032, 55 S.Ct. 462].) 

 
Absent such roadsigns, a reviewing court would 

be forced into unguided and resource-consuming 
explorations; it would have to grope through the rec-
ord to determine whether some combination of credi-
ble evidentiary items which supported some line of 
factual and legal conclusions supported the ultimate 
order or decision of the agency. FN15 (6)(See fn. 16.) 
Moreover, *517 properly constituted findings FN16 
enable the parties to the agency proceeding to deter-
mine whether and on what basis they should seek 
review. (See In re Sturm (1974) ante, pp. 258, 267 [ 
113 Cal.Rptr. 361, 521 P.2d 97]; Swars v. Council of 
City of Vallejo, supra, at p. 871.) They also serve a 
public relations function by helping to persuade the 
parties that administrative decision-making is careful, 
reasoned, and equitable. 
 

FN15 “Given express findings, the court can 
determine whether the findings are supported 
by substantial evidence, and whether the 
findings warrant the decision of the board. If 
no findings are made, and if the court elects 
not to remand, its clumsy alternative is to 
read the record, speculate upon the portions 
which probably were believed by the board, 
guess at the conclusions drawn from credited 
portions, construct a basis for decision, and 
try to determine whether a decision thus ar-
rived at should be sustained. In the process, 
the court is required to do much that is as-
signed to the board. ...” (3 Anderson, Amer-
ican Law of Zoning (1968) § 16.41, p. 242.) 

 
FN16 Although a variance board's findings 
“need not be stated with the formality re-
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quired in judicial proceedings” ( Swars v. 
Council of City of Vallejo, supra, at p. 872), 
they nevertheless must expose the board's 
mode of analysis to an extent sufficient to 
serve the purposes stated herein. We do not 
approve of the language in Kappadahl v. 
Alcan Pacific Co. (1963) 222 Cal.App.2d 
626, 639 [ 35 Cal.Rptr. 354], and Ames v. 
City of Pasadena (1959) 167 Cal.App.2d 
510, 516 [ 334 P.2d 653], which endorses the 
practice of setting forth findings solely in the 
language of the applicable legislation. 

 
By setting forth a reasonable requirement for 

findings and clarifying the standard of judicial review, 
we believe we promote the achievement of the in-
tended scheme of land use control. Vigorous and 
meaningful judicial review facilitates, among other 
factors, the intended division of decision-making 
labor. (7) Whereas the adoption of zoning regulations 
is a legislative function (Gov. Code, § 65850), the 
granting of variances is a quasi-judicial, administra-
tive one. (See Johnston v. Board of Supervisors (1947) 
31 Cal.2d 66, 74 [ 187 P.2d 686]; Kappadahl v. Alcan 
Pacific Co. (1963) 222 Cal.App.2d 626, 634 [ 35 
Cal.Rptr. 354].) If the judiciary were to review grants 
of variances superficially, administrative boards could 
subvert this intended decision-making structure. (See 
1 Appendix to Sen. J. (1970 Reg. Sess.) Final Rep. of 
the Joint Committee on Open Space Land (1970) pp. 
102-103.) They could “[amend] ... the zoning code in 
the guise of a variance” ( Cow Hollow Improvement 
Club v. Board of Permit Appeals, supra, at p. 181), 
and render meaningless, applicable state and local 
legislation prescribing variance requirements. 
 

Moreover, courts must meaningfully review 
grants of variances in order to protect the interests of 
those who hold rights in property nearby the parcel for 
which a variance is sought. (8) A zoning scheme, after 
all, is similar in some respects to a contract; each party 
foregoes rights to use its land as it wishes in return for 
the assurance that the use of neighboring property will 
be similarly restricted, the rationale being that such 
mutual restriction can enhance total community wel-
fare. (See, e.g., 1 Appendix to Sen. J. (1970 Reg. 
Sess.) Final Rep. of the Joint Committee on Open 
Space Land (1970) p. 91; Bowden, Article XXVIII - 
Opening the Door to Open Space Control (1970) 1 
Pacific L.J. 461, 501.) If the interest of *518 these 
parties in preventing unjustified variance awards for 

neighboring land is not sufficiently protected, the 
consequence will be subversion of the critical reci-
procity upon which zoning regulation rests. 
 

Abdication by the judiciary of its responsibility to 
examine variance board decision-making when called 
upon to do so could very well lead to such subversion. 
FN17 Significantly, many zoning boards employ adju-
dicatory procedures that may be characterized as 
casual. (See Comment, Judicial Control over Zoning 
Boards of Appeal: Suggestions for Reform (1965) 12 
U.C.L.A. L.Rev. 937, 950. Cf. Bradbeer v. England 
(1951) 104 Cal.App.2d 704, 710 [ 232 P.2d 308].) The 
availability of careful judicial review may help con-
duce these boards to insure that all parties have an 
opportunity fully to present their evidence and argu-
ments. Further, although we emphasize that we have 
no reason to believe that such a circumstance exists in 
the case at bar, the membership of some zoning boards 
may be inadequately insulated from the interests 
whose advocates most frequently seek variances. (See 
e.g., 1 Appendix to Sen. J. (1970 Reg. Sess.) Final 
Rep. of the Joint Committee on Open Space Land 
(1970) p. 100.) Vigorous judicial review thus can 
serve to mitigate the effects of insufficiently inde-
pendent decision-making. 
 

FN17 See generally Comment, Zoning: 
Variance Administration in Alameda County 
(1962) 50 Cal.L.Rev. 101, 107 and footnote 
42. See also Note, Administrative Discretion 
in Zoning (1969) 82 Harv.L.Rev. 668, 672 
and sources cited therein. 

 
2. The planning commission's summary of “factual 
data” - its apparent “findings” - does not include 

facts sufficient to satisfy the variance requirements of 
Government Code section 65906. 

As we have mentioned, at least two sets of legis-
lative criteria appear applicable to the variance 
awarded: Government Code section 65906 and Los 
Angeles County Zoning Ordinance No. 1494, section 
522. (9) The variance can be sustained only if all 
applicable legislative requirements have been satis-
fied. Since we conclude that the requirements of sec-
tion 65906 have not been met, the question whether 
the variance conforms with the criteria set forth in Los 
Angeles County Zoning Ordinance No. 1494, section 
522 becomes immaterial. FN18 *519  
 

FN18 We focus on the statewide require-
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ments because they are of more general ap-
plication. If we were to decide that the crite-
ria of section 65906 had been satisfied, we 
would then be called upon to determine 
whether the requirements set forth in the 
county ordinance are consistent with those in 
section 65906 and, if so, whether these local 
criteria also had been satisfied. 

 
The local criteria need be squared with the 
state criteria since the section 65906 re-
quirements prevail over any inconsistent re-
quirements in the county ordinance. The 
stated purpose of title 7, chapter 4, of the 
Government Code, which includes section 
65906, is to provide limitations - albeit 
minimal ones - on the adoption and admin-
istration of zoning laws, ordinances, and 
regulations by counties and nonchartered 
cities. (See fn. 6, ante.) Section 65802 of the 
code declares that “[n]o provisions of [the 
Government Code], other than the provisions 
of [chapter 4], and no provisions of any other 
code or statute shall restrict or limit the pro-
cedures provided in [chapter 4] by which the 
legislative body of any county or city enacts, 
amends, administers, or provides for the 
administration of any zoning law, ordinance, 
rule or regulation.” The clear implication is 
that chapter 4 does restrict or limit these 
procedures. (See also Cal. Const., art. XI, § 
11.) 

 
If local ordinances were allowed to set a 
lesser standard for the grant of variances than 
those provided in section 65906, a county or 
city could escape the prohibition against 
granting use variances added to section 
65906 in 1970 (see fn. 5, ante) merely by 
enacting an ordinance which would permit 
the grant of use variances. Clearly the Leg-
islature did not intend that cities and counties 
to which the provisions of chapter 4 apply 
should have such unfettered discretion. 

 
We summarize the principal factual data con-

tained in the Los Angeles County Regional Planning 
Commission's report, which data the commission 
apparently relied on to award the variance. FN19 The 
acreage upon which the original real party in interest 
FN20 sought to establish a mobile home park consists of 

28 acres; it is a hilly and in places steep parcel of land. 
At the time the variance was granted, the property 
contained one single-family residence. Except for a 
contiguous area immediately to the southeast which 
included an old and flood-damaged subdivision and a 
few commercial structures, the surrounding properties 
were devoted exclusively to scattered single-family 
residences. 
 

FN19 We confine our analysis to the rela-
tionship between the commission's fact 
summary and its ultimate decision; we do not 
consider the testimonial evidence directly. 
To sustain the grant of the variance of course 
would require that we conclude that sub-
stantial evidence supports the findings and 
that the findings support the variance award. 
Since we decide below, however, that the 
commission's fact summary does not include 
sufficient data to satisfy the section 65906 
requirements, we need not take the further 
step of comparing the transcript to the fact 
summary. Our basis for so proceeding lies in 
Code of Civil Procedure section 1094.5, 
which defines “abuse of discretion,” one of 
several possible grounds for issuance of a 
writ of mandamus, to include instances in 
which “the order or decision [of the admin-
istrative agency] is not supported by the 
findings, or the findings are not supported by 
the evidence.” (Italics added.) 

 
FN20 See footnote 3, ante. 

 
The proposed mobile home park would leave 30 

percent of the acreage in its natural state. An addi-
tional 25 percent would be landscaped and terraced to 
blend in with the natural surroundings. Save in places 
where a wall would be incompatible with the terrain, 
the plan contemplated enclosure of the park with a 
wall; it further called for rechanneling a portion of 
Topanga Canyon Creek and anticipated that the de-
velopers would be required to dedicate an 
80-foot-wide strip of the property for a proposed rea-
lignment of Topanga Creek Boulevard. *520  
 

The development apparently would partially sat-
isfy a growing demand for new, low cost housing in 
the area. Additionally, the project might serve to at-
tract further investment to the region and could pro-
vide a much needed fire break. Several data indicate 
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that construction on the property of single-family 
residences in conformance with the zoning classifica-
tion would generate significantly smaller profits than 
would development of the mobile home park. Sin-
gle-family structures apparently would necessitate 
costly grading, and the proposed highway realignment 
would require a fill 78 feet high, thereby rendering the 
property unattractive for conventional residential 
development. Moreover, the acreage is said not to be 
considered attractive to parties interested in sin-
gle-family residences due, in the words of the report's 
summary of the testimony, to “the nature of the in-
habitants” in the vicinity and also because of local 
flood problems. 
 

These data, we conclude, do not constitute a suf-
ficient showing to satisfy the section 65906 variance 
requirements. That section permits variances “only 
when, because of special circumstances applicable to 
the property, ... the strict application of the zoning 
ordinance deprives such property of privileges en-
joyed by other property in the vicinity and under 
identical zoning classification.” (Italics added.) (10) 
This language emphasizes disparities between prop-
erties, not treatment of the subject property's charac-
teristics in the abstract. (See Minney v. City of Azusa 
(1958) 164 Cal.App.2d 12, 31 [ 330 P.2d 255]; cf. In 
re Michener's Appeal (1955) 382 Pa. 401 [115 A.2d 
367, 371]; Beirn v. Morris (1954) 14 N.J. 529 [103 
A.2d 361, 364]; Note, Administrative Discretion in 
Zoning (1969) 82 Harv. L.Rev. 668, 671-672.) It also 
contemplates that at best, only a small fraction of any 
one zone can qualify for a variance. (See generally 3 
Anderson, American Law of Zoning (1968) § 14.69, 
pp. 62-65.) 
 

The data contained in the planning commission's 
report focus almost exclusively on the qualities of the 
property for which the variance was sought. In the 
absence of comparative information about surround-
ing properties, these data lack legal significance. Thus 
knowledge that the property has rugged features tells 
us nothing about whether the original real party in 
interest faced difficulties different from those con-
fronted on neighboring land. FN21 Its assurances that it 
would landscape and terrace parts of the property and 
leave others in their natural state are all well and good, 
but they bear not at all on the critical issue whether a 
variance *521 was necessary to bring the original real 
party in interest into substantial parity with other par-
ties holding property interests in the zone. (See Ham-

ilton v. Board of Supervisors, supra, at p. 66.) 
 

FN21 Indeed, the General Plan for Topanga 
Canyon suggests that the subject property is 
not uniquely surfaced; it states that the entire 
area is characterized by “mountainous ter-
rain, steep slopes and deep canyons inter-
spersed with limited areas of relatively flat or 
rolling land.” 

 
The claim that the development would probably 

serve various community needs may be highly desir-
able, but it too does not bear on the issue at hand. 
Likewise, without more, the data suggesting that de-
velopment of the property in conformance with the 
general zoning classification could require substantial 
expenditures are not relevant to the issue whether the 
variance was properly granted. Even assuming for the 
sake of argument that if confined to the subject parcel 
and no more than a few others in the zone, such a 
burden could support a variance under section 65906, 
for all we know from the record, conforming devel-
opment of other property in the area would entail a 
similar burden. Were that the case, a frontal attack on 
the present ordinance or a legislative proceeding to 
determine whether the area should be rezoned might 
be proper, but a variance would not. (1 Appendix to 
Sen. J. (1970 Reg. Sess.) Final Rep. of the Joint 
Committee on Open Space Land (1970) p. 95; 
Bowden, Article XVIII - Opening the Door to Open 
Space Control (1970) 1 Pacific L.J. 461, 506.) 
 

Although they dispute that section 65906 requires 
a showing that the characteristics of the subject prop-
erty are exceptional, the current real parties in interest 
would nevertheless have us speculate that the property 
is unlike neighboring parcels. They point out that the 
plot has rugged terrain and three stream beds FN22 and 
that the Topanga Creek Boulevard realignment would 
bisect the property. (11) Speculation about neighbor-
ing land, however, will not support the award of a 
variance. The party seeking the variance must shoul-
der the burden of demonstrating before the zoning 
agency that the subject property satisfies the re-
quirements therefor. ( Tustin Heights Association v. 
Board of Supervisors (1959) 170 Cal.App.2d 619, 627 
[ 339 P.2d 914].) Thus neither an administrative 
agency nor a reviewing court may assume without 
evidentiary basis that the character of neighboring 
property is different from that of the land for which the 
variance is sought. FN23 *522  
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FN22 Interestingly, since the witnesses who 
testified in favor of the variance never men-
tioned the stream beds, the original real party 
in interest apparently did not regard the beds 
as disadvantageous. Rather, a witness who 
opposed the variance offhandedly mentioned 
the beds as illustrative of the scenic beauty of 
the area. The trial court seized upon this tes-
timony and used it in justifying the variance 
award. 

 
FN23 In fact, other parcels in the zone may 
well have the features that the successoral 
real parties in interest speculate are confined 
to the subject property. Rugged terrain ap-
parently is ubiquitous in the area (see fn. 21, 
ante), and because the stream beds and 
highway must enter and exit the subject 
property somewhere, they may all traverse 
one or more neighboring parcels. Further, for 
all we know from the commission's findings, 
stream beds may traverse most parcels in the 
canyon. 

 
(12) Moreover, the grant of a variance for non-

conforming development of a 28-acre parcel in the 
instant case is suspect. Although we do not categori-
cally preclude a tract of that size from eligibility for a 
variance, we note that in the absence of unusual cir-
cumstances, so large a parcel may not be sufficiently 
unrepresentative of the realty in a zone to merit special 
treatment. By granting variances for tracts of this size, 
a variance board begins radically to alter the nature of 
the entire zone. Such change is a proper subject for 
legislation, not piecemeal administrative adjudication. 
(See Sinclair Pipe Line Co. v. Village of Richton Park 
(1960) 19 Ill.2d 370 [167 N.E.2d 406]; Appeal of the 
Catholic Cemeteries Association (1954) 379 Pa. 516 
[109 A.2d 537]; Civil City of Indianapolis v. Ostrom 
R. & Construction Co. (1931) 95 Ind.App. 376 [176 
N.E. 246].) (13) Since there has been no affirmative 
showing that the subject property differs substantially 
and in relevant aspects from other parcels in the zone, 
we conclude that the variance granted amounts to the 
kind of “special privilege” explicitly prohibited by 
Government Code section 65906. 
 

We submit, in summary, that this case illumines 
two important legal principles. First, by requiring that 
administrative findings must support a variance, we 

emphasize the need for orderly legal process and the 
desirability of forcing administrative agencies to ex-
press their grounds for decision so that reviewing 
courts can intelligently examine the validity of ad-
ministrative action. Second, by abrogating an unsup-
ported exception to a zoning plan, we conduce orderly 
and planned utilization of the environment. 
 

We reverse the judgment and remand the cause to 
the superior court with directions to issue a writ of 
mandamus requiring the Los Angeles Board of Su-
pervisors to vacate its order awarding a variance. We 
also direct the superior court to grant any further relief 
that should prove appropriate. 
 
Wright, C. J., McComb, J., Mosk, J., Burke, J., Sul-
livan, J., and Clark, J., concurred. *523  
 
Cal. 
Topanga Assn. for a Scenic Community v. County of 
Los Angeles 
11 Cal.3d 506, 522 P.2d 12, 113 Cal.Rptr. 836 
 
END OF DOCUMENT 
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SUMMARY 

Homeless persons and taxpayers petitioned the 
superior court for a writ of mandate, seeking to bar 
enforcement of a city ordinance banning “camping” 
and storage of personal property, including camping 
equipment, in designated public areas. The superior 
court struck some language from the ordinance but 
otherwise denied the petition. (Superior Court of Or-
ange County, No. 696000, James L. Smith, Judge.) In 
a related action, persons who had been charged in 
municipal court with violating the ordinance demurred 
unsuccessfully to the complaints and thereafter sought 
a writ of mandate to compel the municipal court to 
sustain their demur rers. (Municipal Court for the 
Central Orange Judicial District of Orange County, 
Nos. 93CM02392, 93CM02393, 93CM02361, 
93CM02519, 93CM02525, 93CM02358, 
93CM02513, 93CM02354, 93CM02516, 
93CM02530, 93CM02386 and 93CM02520, Gregory 
Lewis, Judge.) The Court of Appeal, Fourth Dist., 
Div. Three, Nos. G014257 and G014536, consolidated 
the appeal with the writ petition, and, ruling that the 
ordinance was unconstitutional, reversed the judgment 
of the superior court and ordered that a writ of man-
date be issued directing the municipal court to sustain 
the demurrers to the counts pleading violations of the 
ordinance. 
 

The Supreme Court reversed the judgment of the 
Court of Appeal. The court held that both writ peti-

tions stated only facial and not as applied challenges to 
the ordinance. The court also held that the three per-
sons who sought to bar enforcement of the ordinance 
had a sufficient beneficial interest to bring the action, 
even though two had never been cited under the or-
dinance and the third was not a homeless person, 
since, as taxpayers, they had standing under Code Civ. 
Proc., § 526a, to restrain illegal expenditure or waste 
of city funds on future enforcement of an unconstitu-
tional ordinance or an impermissible means of en-
forcement of a facially valid ordinance. However, the 
court held that, absent a basis for believing that the 
ordinance would not have been adopted if the public 
areas of the city had been appropriated for living ac-
commodation by any group other than the homeless, 
or that it was the intent of the city council the ordi-
nance be enforced only against homeless persons, the 
ordinance was not subject to attack on the basis that 
the city council may have hoped its impact would be 
to discourage homeless persons from moving to the 
city. Nor could it be assumed that the purpose of the 
ordinance was simply to drive the homeless out of the 
city. Further, the Court of Appeal erred in holding that 
the ordinance impermissibly infringed on the right of 
the homeless to travel; in holding that the ordinance 
was invalid because it permitted punishment for the 
status of being indigent or homeless, and thus per-
mitted cruel and unusual punishment; and in holding 
that the ordinance was unconstitutionally vague and 
overbroad. (Opinion by Baxter, J., with Lucas, C. J., 
Kennard, Arabian and George, JJ., concurring. Sepa-
rate concurring opinions by Kennard and Werdegar, 
JJ. Separate dissenting opinion by Mosk, J.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1a, 1b) Constitutional Law § 19--Constitutionality of 
Legislation-- Raising Question of Constitutionali-
ty--Challenge as “Facial” or “As Applied”-- Ordi-
nance Banning “Camping” in Public Areas--Petition 
by Homeless Persons and Taxpayers for Writ of 
Mandate to Bar Enforcement of Ordinance. 

A petition for a writ of mandate brought by 
homeless persons and taxpayers, seeking to bar en-
forcement of a city ordinance banning “camping” and 
storage of personal property in designated public ar-
eas, stated only a facial and not an as applied challenge 
to the ordinance, and the trial court did not err in 
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failing to rule on an as applied challenge, since plain-
tiffs did not perfect a basis for such a ruling. Although 
the petition alleged in conclusory language that a 
pattern of constitutionally impermissible enforcement 
of the ordinance had existed, plaintiffs never identified 
the particular applications of the law to be enjoined. 
The only relief sought in the petition was a writ of 
mandate enjoining any enforcement of the ordinance 
by defendants, which is the kind of relief sought in a 
facial attack. Also, since no evidentiary hearing was 
held, plaintiffs did not create a factual record on which 
an injunction limited to improper applications of the 
ordinance could have been fashioned. Even assuming 
that plaintiffs attempted to challenge the ordinance on 
the basis that homeless persons whose violation 
thereof was involuntary could offer a 
due-process-based necessity defense, declarations 
submitted by plaintiffs did not demonstrate that the 
ordinance had been enforced in a constitutionally 
impermissible manner against such persons. 
[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § 56 et seq.] 
(2a, 2b, 2c, 2d) Constitutional Law § 
19--Constitutionality of Legislation--Raising Ques-
tion of Constitutionality--Challenge as “Facial” or “As 
Applied”--Ordinance Banning “Camping” in Public 
Areas--Petition for Writ of Mandate to Compel Dis-
missal of Charges for Violation of Ordinance. 

A petition for a writ of mandate by persons who 
had been charged with violation of a city ordinance 
banning “camping” and storage of personal property 
in designated public areas, to compel the trial court to 
sustain their demurrers to the complaints and to dis-
miss the charges, stated only a facial and not an as 
applied challenge to the ordinance. None of the com-
plaints included any allegations identifying the 
charged individuals as involuntarily homeless persons 
whose violation of the ordinance was involuntary 
and/or occurred at a time when shelter beds were 
unavailable. Although the petition for a writ of man-
date included allegations regarding the city's past 
efforts to rid the city of its homeless population, those 
allegations, even if true, were irrelevant to the legal 
sufficiency of the complaints. The demurrers and 
petition for a writ of mandate necessarily constituted 
only a facial attack on the ordinance since the de-
fendants could not, on a demurrer to the accusatory 
pleading, offer evidence that the ordinance was invalid 
as applied to their individual circumstances. Moreo-
ver, the People had no opportunity to present evidence 
regarding the circumstances in which charged indi-
viduals had been arrested, as the only issue before the 

trial court in ruling on the demurrer was the suffi-
ciency of the complaints. 
 
(3) Constitutional Law § 19--Constitutionality of 
Legislation--Raising Question of Constitutionali-
ty--“Facial” and “As Applied” Challenges Compared. 

A facial challenge to the constitutional validity of 
a statute or ordinance considers only the text of the 
measure itself, not its application to the particular 
circumstances of an individual. To support a deter-
mination of facial unconstitutionality, voiding the 
statute as a whole, the party challenging the provision 
cannot prevail by suggesting that, in some future hy-
pothetical situation, constitutional problems may 
possibly arise as to the particular application of the 
statute. Rather, the challenger must demonstrate that 
the act's provisions inevitably pose a present total and 
fatal conflict with applicable constitutional prohibi-
tions. An as applied challenge may seek (1) relief from 
a specific application of a facially valid statute or 
ordinance to an individual or class of individuals who 
are under allegedly impermissible present restraint or 
disability as a result of the manner or circumstances in 
which the statute or ordinance has been applied, or (2) 
an injunction against future application of the statute 
or ordinance in the allegedly impermissible manner it 
is shown to have been applied in the past. It contem-
plates analysis of the facts of a particular case or cases 
to determine the circumstances in which the statute or 
ordinance has been applied and to consider whether, in 
those particular circumstances, the application de-
prived the individual to whom it was applied of a 
protected right. 
 
(4a, 4b) Constitutional Law § 19--Constitutionality of 
Legislation-- Raising Question of Constitutionali-
ty--By Criminal Defendant. 

When a criminal defendant claims that a facially 
valid statute or ordinance has been applied in a con-
stitutionally impermissible manner to the defendant, 
the court evaluates the propriety of the application on 
a case-by-case basis to determine whether to relieve 
the defendant of the sanction. However, when a 
criminal defendant seeks relief from a present appli-
cation of a criminal statute or ordinance on constitu-
tional grounds, it is not the administrative agency's 
“application” of the statute that is determinative. 
Whether the particular application of a statute de-
claring conduct criminal is constitutionally permissi-
ble can be determined only after the circumstances of 
its application have been established by conviction or 
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otherwise. Only then is an “as applied” challenge ripe. 
To obtain mandate or other relief from penalties im-
posed under a past application of the law, the de-
fendant must presently be suffering some adverse 
impact of the law which the court has the power to 
redress. 
 
(5a, 5b) Constitutional Law § 23--Constitutionality of 
Legislation-- Raising Question of Constitutionali-
ty--Burden of Proof--“As Applied” Challenge. 

If a plaintiff seeks to enjoin future, allegedly 
impermissible, applications of a facially valid statute 
or ordinance, the plaintiff must demonstrate that such 
application is occurring or has occurred in the past. If 
instead it is contended that an otherwise valid statute 
has been applied in a constitutionally impermissible 
manner in the past and the plaintiff seeks an injunction 
against future application of the statute in that manner, 
the plaintiff must show a pattern of impermissible 
enforcement. 
 
(6) Constitutional Law § 21--Constitutionality of 
Legislation--Raising Question of Constitutionali-
ty--Standing Essential to Raise Question. 

In most cases, a plaintiff seeking relief from the 
constitutionally impermissible application of an oth-
erwise valid statute or ordinance, either by a petition 
for a writ of mandamus or a complaint for declaratory 
and injunctive relief, must have a sufficient beneficial 
interest to have standing to prosecute the action, and 
there must be a present impermissible application of 
the challenged statute or ordinance which the court 
can remedy. 
 
(7) Mandamus and Prohibition § 
3--Mandamus--Standing to Obtain Writ. 

Under Code Civ. Proc., § 1086, which expresses 
the controlling statutory requirements for standing to 
petition for a writ of mandate, the requirement that a 
petitioner be “beneficially interested” means that one 
may obtain the writ only if the person has some special 
interest to be served or some particular right to be 
preserved or protected over and above the interest held 
in common with the public at large. 
 
(8) Constitutional Law § 21--Constitutionality of 
Legislation--Raising Question of Constitutionali-
ty--Standing Essential to Raise Question--Homeless 
Persons Challenging Ordinance Banning “Camping” 
in Public Areas. 

Three plaintiffs had a sufficient beneficial interest 

to bring an action challenging the constitutionality of a 
city ordinance banning “camping” and storage of 
personal property in designated public areas, even 
though two had never been cited under the ordinance 
and the third was not a homeless person, since, as 
taxpayers, they had standing under Code Civ. Proc., § 
526a, to restrain the illegal expenditure or waste of 
city funds on future enforcement of an unconstitu-
tional ordinance or an impermissible means of en-
forcement of a facially valid ordinance. 
 
(9) Indictment and Information § 39--Defects and 
Objections--Demurrer--Use. 

A demurrer to a criminal complaint lies only to 
challenge the sufficiency of the pleading and raises 
only issues of law. 
 
(10) Appellate Review § 126--Scope of Review--As 
Dependent on Procedural Posture of Case. 

The procedural posture of a case is not simply a 
“technicality,” but is crucial to determining the proper 
scope of appellate review. The procedural posture of a 
case also determines the ability of the parties to exer-
cise their rights to present relevant evidence and to the 
creation of a full record adequate to enable the re-
viewing court to make a reasoned decision on the 
questions before it. When an appellate court fails to 
limit the scope of review to issues properly presented 
in the trial court, it denies litigants their right to have 
appellate questions decided on the basis of a full rec-
ord which exposes all of the relevant facts and cir-
cumstances.  
 
(11) Constitutional Law § 27--Constitutionality of 
Legislation--Rules of Interpretation--Motives of Leg-
islature--Ordinance Banning “Camping” in Public 
Areas. 

While the intent or purpose of the legislative body 
must be considered in construing an ambiguous statute 
or ordinance, the motive of the legislative body is 
generally irrelevant to the validity of the statute or 
ordinance. Thus, absent a basis for believing that a city 
ordinance banning “camping” and storage of personal 
property in designated public areas would not have 
been adopted if the public areas of the city had been 
appropriated for living accommodation by any group 
other than the homeless, or that it was the intent of the 
city council that the ordinance be enforced only 
against homeless persons, the ordinance was not sub-
ject to attack on the basis that the city council may 
have hoped that its impact would be to discourage 
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homeless persons from moving to the city. Nor could 
it be assumed that the purpose of the ordinance was 
simply to drive the homeless out of the city. The or-
dinance banned use of public property in the city for 
purposes for which it was not designed. At the time it 
was adopted, the city had agreed not to engage in 
discriminatory law enforcement, and the declared 
purpose of the ordinance did not suggest that it was to 
be enforced solely against the homeless. 
 
(12) Constitutional Law § 21--Constitutionality of 
Legislation--Raising Question of Constitutionali-
ty--Standing Essential to Raise Question-- Consider-
ation of Hypothetical Situations--Challenge on Basis 
of Prohibition of Constitutionally Protected Conduct. 

One will not be heard to attack a statute on 
grounds that are not shown to be applicable to himself 
or herself and a court will not consider every con-
ceivable situation which might arise under the lan-
guage of the statute and will not consider the question 
of constitutionality with reference to hypothetical 
situations. If the statute clearly applies to a criminal 
defendant's conduct, the defendant may not challenge 
it on grounds of vagueness. However, in some cases, a 
defendant may make a facial challenge to the statute if 
he or she argues that the statute improperly prohibits a 
substantial amount of constitutionally protected con-
duct, whether or not its application to his or her own 
conduct may be constitutional. 
 
(13) Constitutional Law § 52--First Amendment and 
Other Fundamental Rights of Citizens--Right to 
Travel. 

Although no provision of the federal Constitution 
expressly recognizes a right to travel among and be-
tween the states, that right is recognized as a funda-
mental aspect of the federal union of states. For all the 
great purposes for which the federal government was 
formed, we are one people, with one common country. 
We are all citizens of the United States, and, as 
members of the same community, we must have the 
right to pass and repass through every part of it 
without interruption, as freely as in our own states. 
The right to travel, or right of migration, is an aspect of 
personal liberty which, when united with the right to 
travel, requires that all citizens be free to travel 
throughout the length and breadth of our land unin-
hibited by statutes, rules, or regulations that unrea-
sonably burden or restrict this movement. 
[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, §§ 287, 288.] 

(14) Constitutional Law § 52--First Amendment and 
Other Fundamental Rights of Citizens--Right to 
Travel--Intrastate Travel--What Constitutes Violation 
of Right. 

The right of intrastate travel, which includes 
intramunicipal travel, is a basic human right protected 
by Cal. Const., art. I, §§ 7 and 24. Such a right is 
implicit in the concept of a democratic society and is 
one of the attributes of personal liberty under common 
law. However, a violation of the right of intrastate 
travel occurs only when there is a direct restriction of 
the right to travel. Indirect or incidental burdens on 
travel resulting from otherwise lawful governmental 
action are not impermissible infringements of the right 
to travel, and, when legislation creating a burden on 
the right to travel is subjected to an equal protection 
analysis, strict scrutiny is not required, nor must a 
compelling need be demonstrated in order to sustain 
the legislation. If there is any rational relationship 
between the purpose of the statute or ordinance and a 
legitimate government objective, the law must be 
upheld. 
 
(15a, 15b, 15c) Constitutional Law § 52--First 
Amendment and Other Fundamental Rights of Citi-
zens--Right of Homeless to Travel--As Violated by 
Ordinance Banning “Camping” in Public Areas:Parks, 
Squares, and Playgrounds § 6--Use. 

The Court of Appeal erred in holding that a city 
ordinance banning “camping” and storage of personal 
property in designated public areas impermissibly 
infringed on the right of the homeless to travel. The 
ordinance was nondiscriminatory; it forbade use of the 
public streets, parks, and property by residents and 
nonresidents alike for purposes other than those for 
which the property was designed. The provisions of 
the ordinance did not inevitably conflict with the right 
to travel, and it was capable of constitutional applica-
tion. The ordinance had no impact, incidental or oth-
erwise, on the right to travel except insofar as a per-
son, homeless or not, might have been discouraged 
from traveling to the city because camping on public 
property was banned. An ordinance that bans camping 
and storing personal possessions on public property 
does not directly impede the right to travel. Even 
assuming that the ordinance may have constituted an 
incidental impediment to some individuals' ability to 
travel to the city, it was capable of applications that 
did not offend the constitution, and thus it had to be 
upheld. Further, there is no constitutional mandate that 
sites on public property be made available for camping 
to facilitate a homeless person's right to travel, just as 
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there is no right to use public property for camping or 
storing personal belongings. 
 
(16) Constitutional Law § 25--Constitutionality of 
Legislation--Rules of Interpretation--Presumption of 
Constitutionality. 

All presumptions favor the validity of a statute. 
The court may not declare it invalid unless it is clearly 
so. 
 
(17) Constitutional Law § 52--First Amendment and 
Other Fundamental Rights of Citizens--Right to 
Travel--As Including Right to Live or Stay Where One 
Will. 

The right to travel does not endow citizens with a 
right to live or stay where they will. While an indi-
vidual may travel where he or she will and remain in a 
chosen location, that constitutional guaranty does not 
confer immunity against local trespass laws and does 
not create a right to remain without regard to the 
ownership of the property on which the person 
chooses to live or stay, be it public or privately owned 
property. 
 
(18) Constitutional Law § 1--Creation or Recognition 
of Constitutional Right as Imposing Obligation on 
Local Government to Provide Means to Enjoy Right. 

With few exceptions, such as the right to counsel 
guaranteed by U.S. Const., 6th Amend., the creation or 
recognition of a constitutional right does not impose 
on a state or governmental subdivision the obligation 
to provide its citizens with the means to enjoy that 
right. 
 
(19) Criminal Law § 519.2--Punishment--Cruel and 
Unusual--Ordinance Banning “Camping” in Public 
Areas--As Unconstitutional Punishment for Status as 
Indigent or Homeless:Parks, Squares, and Play-
grounds § 6--Use. 

The Court of Appeal erred in concluding that a 
city ordinance banning “camping” and storage of 
personal property in designated public areas was in-
valid because it permitted punishment for the status of 
being indigent or homeless, and thus permitted a 
punishment which violated the prohibition of cruel 
and unusual punishment under U.S. Const., 8th 
Amend., and the ban on cruel or unusual punishment 
of Cal. Const., art. I, § 17. The ordinance permitted 
punishment for proscribed conduct, not punishment 
for status. Neither the language of the ordinance nor 
the evidence submitted by the persons who had been 

cited under it supported a conclusion that a person 
could be convicted and punished under the ordinance 
solely on the basis that he or she had no fixed place of 
abode. The United States Supreme Court has not held 
that the Eighth Amendment prohibits punishment of 
acts derivative of a person's status. Further, home-
lessness is not readily classified as a “status.” Rather, 
there is a substantial definitional distinction between a 
“status” and a “condition.” Even assuming the accu-
racy of the declarations submitted by the persons who 
had been cited under the ordinance with respect to 
their descriptions of the circumstances in which they 
had been cited, it was not clear that none had alterna-
tives to either the condition of being homeless or the 
conduct that led to homelessness and to the citations. 
[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 
1989) § 1344.] 
(20a, 20b, 20c) Constitutional Law § 
115--Substantive Due Process-- Statutory Vague-
ness--Ordinance Banning “Camping” in Public Are-
as:Parks, Squares, and Playgrounds § 6--Use. 

The Court of Appeal erred in holding that a city 
ordinance banning “camping” and storage of personal 
property in designated public areas was unconstitu-
tionally vague. The stated purpose of the ordinance 
was to make public streets and other areas readily 
accessible to the public and to prevent use of public 
property “for camping purposes or storage of personal 
property” which “interferes with the rights of others to 
use the areas for which they were intended.” The 
terms which the Court of Appeal considered vague 
were not so when the purpose clause of the ordinance 
was considered and the terms were read in that context 
as they should have been. Thus, there was no possi-
bility that any law enforcement agent would have 
believed that picnicking in a public park constituted 
“camping” within the meaning of the ordinance or 
would have believed that leaving a towel on a beach or 
an umbrella in a library constituted storage of property 
in violation of the ordinance. Further, the ordinance 
gave adequate notice of the conduct it prohibited and 
did not invite arbitrary or capricious enforcement. 
[Vagueness as invalidating statutes or ordinances 
dealing with disorderly persons or conduct, note, 12 
A.L.R.3d 1448.] 
(21) Constitutional Law § 113--Substantive Due 
Process--Statutory Vagueness. 

A penal statute must define the offense with suf-
ficient precision that ordinary people can understand 
what conduct is prohibited and in a manner that does 
not encourage arbitrary and discriminatory enforce-
ment. The constitutional interest implicated in ques-
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tions of statutory vagueness is that no person be de-
prived of life, liberty, or property without due process 
of law, as assured by both the federal Constitution 
(U.S. Const., 5th and 14th Amends.) and the Califor-
nia Constitution (Cal. Const., art. I, § 7). To satisfy the 
constitutional command, a statute must be sufficiently 
definite to provide adequate notice of the conduct 
proscribed and provide sufficiently definite guidelines 
for the police in order to prevent arbitrary and dis-
criminatory enforcement. Only a reasonable degree of 
certainty is required, however. The analysis begins 
with the strong presumption that legislative enact-
ments must be upheld unless their unconstitutionality 
clearly, positively, and unmistakably appears. A stat-
ute should be sufficiently certain so that a person may 
know what is prohibited thereby and what may be 
done without violating its provisions, but it cannot be 
held void for uncertainty if any reasonable and prac-
tical construction can be given to its language. 
 
(22) Words, Phrases, and Maxims--Camp. 

“Camp” means to pitch or occupy a camp, to live 
temporarily in a camp or outdoors. 
 
(23a, 23b) Constitutional Law § 115--Substantive 
Due Process--Statutory Overbreadth--Ordinance 
Banning “Camping” in Public Areas:Parks, Squares, 
and Playgrounds § 6--Use. 

A city ordinance banning “camping” and storage 
of personal property in designated public areas was 
not unconstitutionally overbroad, was not facially 
invalid in that respect, and was capable of constitu-
tional application. The ordinance did not exceed the 
police power of the city, since there is no fundamental 
right to camp on public property, persons who do so 
are not a suspect classification, and the persons chal-
lenging the validity of the ordinance did not claim that 
it was invidiously discriminatory on its face. A city 
has the power to regulate conduct on a street, side-
walk, or other public place or on or in a place open to 
the public (Pen. Code, § 647c) and local ordinances 
governing the use of municipal parks are specifically 
authorized (Pub. Resources Code, § 5193). Further, a 
city may make and enforce within its limits all local, 
police, sanitary, and other ordinances and regulations 
not in conflict with general laws (Cal. Const., art. XI, § 
7). A city not only has the power to keep its streets and 
other public property open and available for the pur-
poses to which they are dedicated, it has a duty to do 
so. Also, none of the persons challenging the validity 
of the ordinance had identified a constitutionally 

protected right that was impermissibly restricted by 
application or threatened application of the ordinance. 
[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § 792 et seq.] 
(24) Constitutional Law § 113--Substantive Due 
Process--Effect of Challenge to Law on Grounds of 
Vagueness or Overbreadth. 

A facial challenge to a law on grounds that it is 
overbroad and vague is an assertion that the law is 
invalid in all respects and cannot have any valid ap-
plication, or a claim that the law sweeps in a substan-
tial amount of constitutionally protected conduct. The 
concepts of vagueness and overbreadth are related, in 
the sense that if a law threatens the exercise of a con-
stitutionally protected right a more stringent vague-
ness test applies. 
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BAXTER, J. 

The Court of Appeal invalidated, on constitu-
tional grounds, an ordinance of the City of Santa Ana 
(Santa Ana) which banned “camping” and storage of 
personal property, including camping equipment, in 
designated public areas. We granted the petitions for 
review of Santa Ana and the People to consider 
whether the ordinance is valid on its face and whether 
either of the actions involved in the consolidated ap-
peal stated an “as applied” challenge to the ordinance. 
 

We conclude only a facial challenge was per-
fected in the lower courts and that the Santa Ana or-
dinance is valid on its face. It does not impermissibly 
restrict the right to travel, does not permit punishment 
for status, and is not unconstitutionally vague or 
overbroad, the only constitutional claims pursued by 
plaintiffs. FN1 
 

FN1 The Tobe petition for writ of mandate 
stated a cause of action based on an alleged 
violation of equal protection. The petition 
alleged in support of the equal protection 
claim only that the respondents had not and 
would not arrest nonhomeless persons who 
engaged in the same conduct for which the 
plaintiffs had been arrested. They offered no 
evidence to support that equal protection 
theory and did not argue an equal protection 
claim in the Court of Appeal or in this court. 
We deem that claim to have been abandoned. 

The Zuckernick petition did not make an 
equal protection claim. 

 
We shall, therefore, reverse the judgment of the 

Court of Appeal. 
 

I. Background 
In October 1992, Santa Ana added article VIII, 

section 10-400 et seq. (the ordinance) to its municipal 
code. The declared purpose of the ordinance was 
*1081 to maintain public streets and other public areas 
in the city in a clean and accessible condition. 
Camping and storage of personal property in those 
areas, the ordinance recited, interfered with the rights 
of others to use those areas for the purposes for which 
they were intended. 
 

The ordinance provides: 
 

“Sec. 10-402. Unlawful Camping. 
 

“It shall be unlawful for any person to camp, 
occupy camp facilities or use camp paraphernalia in 
the following areas, except as otherwise provided: 
 

“(a) any street; 
 

“(b) any public parking lot or public area, im-
proved or unimproved. 
 

“Sec. 10-403. Storage of Personal Property in 
Public Places. 
 

“It shall be unlawful for any person to store per-
sonal property, including camp facilities and camp 
paraphernalia, in the following areas, except as oth-
erwise provided by resolution of the City Council: 
 

“(a) any park; 
 

“(b) any street; 
 

“(c) any public parking lot or public area, im-
proved or unimproved.” FN2 
 

FN2 Section 10-401 of the ordinance defines 
the terms: 

 
“(a) Camp means to pitch or occupy camp 
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facilities; to use camp paraphernalia. 
 

“(b) Camp facilities include, but are not lim-
ited to, tents, huts, or temporary shelters. 

 
“(c) Camp paraphernalia includes, but is not 
limited to, tarpaulins, cots, beds, sleeping 
bags, hammocks or non-city designated 
cooking facilities and similar equipment. 

 
“(d) Park means the same as defined in sec-
tion 31-1 of this Code. 

 
“(e) Store means to put aside or accumulate 
for use when needed, to put for safekeeping, 
to place or leave in a location. 

 
“(f) Street means the same as defined in sec-
tion 1-2 of this Code.” 

 
Plaintiffs in these consolidated actions FN3 are: (1) 

homeless persons and taxpayers who appealed from a 
superior court order which struck “to live *1082 
temporarily in a camp facility or outdoors” from the 
ordinance, FN4 but otherwise denied their petition for 
writ of mandate by which they sought to bar en-
forcement of the ordinance (Tobe), FN5 and (2) persons 
who, having been charged with violating the ordi-
nance, demurred unsuccessfully to the complaints and 
thereafter sought mandate to compel the respondent 
municipal court to sustain their demurrers 
(Zuckernick). 
 

FN3 The Court of Appeal opinion recites that 
the appeal and the mandate petition had been 
consolidated. We find no order in the record 
consolidating the appeal of the Tobe parties 
and the mandate petition of the Zuckernick 
parties in that court, however. We deem the 
recital in the Court of Appeal opinion to be 
such an order. 

 
FN4 The ordinance has been amended ac-
cordingly. That action is not disputed by the 
parties. 

 
FN5 Although the Tobe petition is denomi-
nated a petition for writ of “Man-
date/Prohibition,” prohibition lies only to 
restrain “the proceedings of any tribunal, 

corporation, board, or person exercising ju-
dicial functions, when such proceedings are 
without or in excess of the jurisdiction of 
such tribunal, corporation, board, or person.” 
(Code Civ. Proc., § 1102.) None of the 
named respondents exercises judicial func-
tions in the enforcement of the ordinance. We 
consider the petition one for mandamus alone 
therefore. ( Neal v. State of California (1960) 
55 Cal.2d 11, 16 [ 9 Cal.Rptr. 607, 357 P.2d 
839].) 

 
Plaintiffs offered evidence to demonstrate that the 

ordinance was the culmination of a four-year effort by 
Santa Ana to expel homeless persons. There was ev-
idence that in 1988 a policy was developed to show 
“vagrants” that they were not welcome in the city. To 
force them out, they were to be continually moved 
from locations they frequented by a task force from 
the city's police and recreation and parks departments; 
early park closing times were to be posted and strictly 
enforced; sleeping bags and accessories were to be 
disposed of; and abandoned shopping carts were to be 
confiscated. Providers of free food were to be moni-
tored; sprinklers in the Center Park were to be turned 
on often; and violations of the city code by businesses 
and social service agencies in that area were to be 
strictly enforced. This effort led to a lawsuit which the 
city settled in April 1990. 
 

Santa Ana then launched an August 15, 1990, 
sweep of the civic center area arresting and holding 
violators for offenses which included blocking pas-
sageways, drinking in public, urinating in public, 
jaywalking, destroying vegetation, riding bicycles on 
the sidewalk, glue sniffing, removing trash from a bin, 
and violating the fire code. Some conduct involved 
nothing more than dropping a match, leaf, or piece of 
paper, or jaywalking. The arrestees were handcuffed 
and taken to an athletic field where they were booked, 
chained to benches, marked with numbers, and held 
for up to six hours, after which they were released at a 
different location. Homeless persons among the ar-
restees claimed they were the victims of discrimina-
tory enforcement. The municipal court found that they 
had been singled out for arrest for offenses that rarely, 
if ever, were the basis for even a citation. 
 

In October 1990, Santa Ana settled a civil action 
for injunctive relief, agreeing to refrain from dis-
criminating on the basis of homelessness, from taking 
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action to drive the homeless out of the city, and from 
conducting *1083 future sweeps and mass arrests. 
That case, which was to be dismissed in 1995, was still 
pending when the camping ordinance was passed in 
1992. 
 

Evidence in the form of declarations regarding the 
number of homeless and facilities for them was also 
offered. In 1993 there were from 10,000 to 12,000 
homeless persons in Orange County and 975 perma-
nent beds available to them. When National Guard 
armories opened in cold weather, there were 125 ad-
ditional beds in Santa Ana and another 125 in Fuller-
ton. On any given night, however, the number of 
shelter beds available was more than 2,500 less than 
the need. 
 

The Court of Appeal majority, relying in part on 
this evidence, concluded that the purpose of the or-
dinance-to displace the homeless-was apparent. On 
that basis, it held that the ordinance infringed on the 
right to travel, authorized cruel and unusual punish-
ment by criminalizing status, and was vague and 
overbroad. The city contends that the ordinance is 
constitutional on its face. We agree. We also conclude 
that, if the Tobe petition sought to mount an as applied 
challenge to the ordinance, it failed to perfect that type 
of challenge. 
 

II. Preliminary Considerations 
A. Facial or As Applied Challenge. 

(1a),(2a) Plaintiffs argue that they have mounted 
an as applied challenge to the ordinance as well as a 
facial challenge. While they may have intended both, 
we conclude that no as applied challenge to the ordi-
nance was perfected. The procedural posture of the 
Zuckernick action precludes an as applied challenge, 
which may not be made on demurrer to a complaint 
which does not describe the allegedly unlawful con-
duct or the circumstances in which it occurred. The 
Tobe plaintiffs did not clearly allege such a challenge 
or seek relief from specific allegedly impermissible 
applications of the ordinance. Moreover, assuming 
that an as applied attack on the ordinance was stated, 
the plaintiffs did not establish that the ordinance has 
been applied in a constitutionally impermissible 
manner either to themselves or to others in the past. 
 

Because the Court of Appeal appears to have 
based its decision in part on reasoning that would be 
appropriate to a constitutional challenge based on a 

claim that, as applied to particular defendants, the 
Santa Ana ordinance was invalid, we must first con-
sider the nature of the challenge made by these peti-
tioners. *1084  
 

(3) A facial challenge to the constitutional valid-
ity of a statute or ordinance considers only the text of 
the measure itself, not its application to the particular 
circumstances of an individual. ( Dillon v. Municipal 
Court (1971) 4 Cal.3d 860, 865 [ 94 Cal.Rptr. 777, 
484 P.2d 945].) “ 'To support a determination of facial 
unconstitutionality, voiding the statute as a whole, 
petitioners cannot prevail by suggesting that in some 
future hypothetical situation constitutional problems 
may possibly arise as to the particular application of 
the statute .... Rather, petitioners must demonstrate 
that the act's provisions inevitably pose a present total 
and fatal conflict with applicable constitutional pro-
hibitions.' ” ( Arcadia Unified School Dist. v. State 
Dept. of Education (1992) 2 Cal.4th 251, 267 [ 5 
Cal.Rptr.2d 545, 825 P.2d 438], quoting Pacific Legal 
Foundation v. Brown (1981) 29 Cal.3d 168, 180-181 [ 
172 Cal.Rptr. 487, 624 P.2d 1215].) 
 

An as applied challenge may seek (1) relief from a 
specific application of a facially valid statute or ordi-
nance to an individual or class of individuals who are 
under allegedly impermissible present restraint or 
disability as a result of the manner or circumstances in 
which the statute or ordinance has been applied, or (2) 
an injunction against future application of the statute 
or ordinance in the allegedly impermissible manner it 
is shown to have been applied in the past. It contem-
plates analysis of the facts of a particular case or cases 
to determine the circumstances in which the statute or 
ordinance has been applied and to consider whether in 
those particular circumstances the application de-
prived the individual to whom it was applied of a 
protected right. (See, e.g., Broadrick v. Oklahoma 
(1973) 413 U.S. 601, 615-616 [37 L.Ed.2d 830, 
841-843, 93 S.Ct. 2908]; County of Nevada v. 
MacMillen (1974) 11 Cal.3d 662, 672 [ 114 Cal.Rptr. 
345, 522 P.2d 1345]; In re Marriage of Siller (1986) 
187 Cal.App.3d 36, 49 [ 231 Cal.Rptr. 757].) (4a) 
When a criminal defendant claims that a facially valid 
statute or ordinance has been applied in a constitu-
tionally impermissible manner to the defendant, the 
court evaluates the propriety of the application on a 
case-by-case basis to determine whether to relieve the 
defendant of the sanction. ( Hale v. Morgan (1978) 22 
Cal.3d 388, 404 [ 149 Cal.Rptr. 375, 584 P.2d 512].) 
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(5a) If a plaintiff seeks to enjoin future, allegedly 

impermissible, types of applications of a facially valid 
statute or ordinance, the plaintiff must demonstrate 
that such application is occurring or has occurred in 
the past. In Bowen v. Kendrick (1988) 487 U.S. 589 
[101 L.Ed.2d 520, 108 S.Ct. 2562], for instance, the 
court first distinguished the nature of facial and as 
applied challenges to a statute which authorized fed-
eral grants to organizations for services related to 
premarital adolescent sexual relations and pregnancy. 
The plaintiffs had standing as taxpayers to raise an 
establishment clause challenge to the statute and to its 
application. The Supreme Court held that the as *1085 
applied challenge could be resolved only by consid-
ering how the statute was being administered. Plain-
tiffs had to show that specific grants were impermis-
sible because the grants went to “ 'pervasively 
sectarian' religious institutions” or had been used to 
fund “ 'specifically religious activit[ies].' ” ( 487 U.S. 
at p. 621 [101 L.Ed.2d at pp. 548-549].) The matter 
was remanded because the district court had not iden-
tified the particular grantees or the particular aspects 
of their programs for which constitutionally improper 
expenditures had been made. Finally, the court held, a 
remedy should be fashioned to withdraw federal 
agency approval of such grants. 
 

(4b) When a criminal defendant seeks relief from 
a present application of a criminal statute or ordinance 
on constitutional grounds, it is not the administrative 
agency's “application” of the statute that is determi-
native, however. Whether the particular application of 
a statute declaring conduct criminal is constitutionally 
permissible can be determined only after the circum-
stances of its application have been established by 
conviction or otherwise. (See, e.g., Murgia v. Munic-
ipal Court (1975) 15 Cal.3d 286 [ 124 Cal.Rptr. 204, 
540 P.2d 44].) Only then is an as applied challenge 
ripe. To obtain mandate or other relief from penalties 
imposed under a past application of the law, the de-
fendant must presently be suffering some adverse 
impact of the law which the court has the power to 
redress. 
 

(5b) If instead it is contended that an otherwise 
valid statute has been applied in a constitutionally 
impermissible manner in the past and the plaintiff 
seeks an injunction against future application of the 
statute in that manner, the plaintiff must show a pat-
tern of impermissible enforcement. (See, e.g., Van 

Atta v. Scott (1980) 27 Cal.3d 424 [ 166 Cal.Rptr. 149, 
613 P.2d 210]; White v. Davis (1975) 13 Cal.3d 757 [ 
120 Cal.Rptr. 94, 533 P.2d 222]; Wirin v. Horrall 
(1948) 85 Cal.App.2d 497 [ 193 P.2d 470]; cf. Sun-
dance v. Municipal Court (1986) 42 Cal.3d 1101 [ 232 
Cal.Rptr. 814, 729 P.2d 80].) 
 

(6) In most cases a plaintiff seeking this relief, 
either by a petition for writ of mandamus or complaint 
for declaratory and injunctive relief, must have a suf-
ficient beneficial interest to have standing to prosecute 
the action, and there must be a present impermissible 
application of the challenged statute or ordinance 
which the court can remedy. (7) “[Code of Civil Pro-
cedure] [s]ection 1086 expresses the controlling stat-
utory requirements for standing for mandate: 'The writ 
must be issued in all cases where there is not a plain, 
speedy, and adequate remedy, in the ordinary course 
of law. It must be issued upon the verified petition of 
the party beneficially interested.' The requirement that 
a petitioner be 'beneficially interested' has been gen-
erally interpreted to mean that one may obtain the writ 
only if the person has *1086 some special interest to 
be served or some particular right to be preserved or 
protected over and above the interest held in common 
with the public at large.” ( Carsten v. Psychology 
Examining Com. (1980) 27 Cal.3d 793, 796 [ 166 
Cal.Rptr. 844, 614 P.2d 276].) 
 

(8) We need not decide if the Tobe plaintiffs have 
such a beneficial interest even though two have never 
been cited under the ordinance and one is not a 
homeless person, because as taxpayers they have 
standing under Code of Civil Procedure section 526a 
to restrain illegal expenditure or waste of city funds on 
future enforcement of an unconstitutional ordinance or 
an impermissible means of enforcement of a facially 
valid ordinance. ( White v. Davis, supra, 13 Cal.3d 
757, 764.) We must determine, therefore, whether the 
petitions at issue in this case stated and have perfected 
an as applied challenge to the Santa Ana ordinance. 
 

1. The Tobe petition. 
(1b) The first of these actions (Tobe) has been 

prosecuted as a petition for writ of mandate by two 
homeless residents of Santa Ana, each of whom in-
tends to remain in the city, and neither of whom can 
find affordable housing. The third plaintiff is a resi-
dent of Santa Ana. All are taxpayers. Respondents are 
Santa Ana, its mayor, its city manager, and its police 
chief. 
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Plaintiffs allege that they have been convicted in 

the past for violating the ordinance and expect to be 
arrested in the future for sleeping in public and con-
ducting other ordinary and necessary daily activities in 
public areas. The allegations of the petition do not 
describe the circumstances of the past arrests and the 
petition does not allege or describe either the arrests or 
convictions of other persons that are claimed to have 
been unconstitutional applications of the ordinance. 
 

The petition alleges that respondents' “pattern of 
arresting, detaining, harassing and incarcerating in-
voluntarily homeless persons such as petitioners, for 
sleeping and engaging in other ordinary and essential 
activities of daily life” violates the rights of homeless 
persons. The only allegations that describe the pattern 
of enforcement that is claimed to be constitutionally 
impermissible are ones which state that respondents 
have caused plaintiffs and other homeless persons to 
risk arrest and/or detention without probable cause 
and other “abuses, indignities and punishment” for 
their homeless status and presence in Santa Ana. 
Although the petition alleges in conclusory language 
that a pattern of constitutionally impermissible en-
forcement of the ordinance existed, plaintiffs never 
identified the particular applications of the law to be 
enjoined. The only relief sought in the petition is a writ 
of *1087 mandate enjoining any enforcement of the 
ordinance by respondents. That relief is the kind of 
relief sought in a facial attack. 
 

Moreover, no alternative writ was issued and no 
evidentiary hearing was held. Plaintiffs did not create 
a factual record on which an injunction limited to 
improper applications of the ordinance could have 
been fashioned. 
 

Thus, notwithstanding the contrary conclusion of 
the dissent, the allegations of the petition did not 
clearly state an as applied challenge to the ordinance 
and the petition did not seek relief from constitution-
ally impermissible applications or methods of en-
forcing the ordinance. The petition sought to enjoin 
any application of the ordinance to any person in any 
circumstance. And, contrary to the view of the dissent, 
which relies on “concessions” of the parties and the 
reporter's transcript, rather than the actual judgment of 
the court, the superior court did not rule on the petition 
as one encompassing an as applied challenge. The 
order of that court which directed issuance of a per-

emptory writ invalidating one sentence of the ordi-
nance as vague, did not identify or dispose of any such 
challenge. Instead, the court found only that “en-
forcement of Santa Ana Ordinance NS-2160 ... does 
not violate the rights of homeless persons to freedom 
of movement” and that “petitioners' challenges to the 
constitutionality of the remaining portions of Santa 
Ana Ordinance NS-2160 are without merit.” 
 

The petition sought to enjoin enforcement of the 
ordinance on the ground that it was invalid because it 
violated the rights of the homeless. The court ruled 
that enforcement did not violate those rights. The 
court made no findings related to a pattern of en-
forcement of the ordinance and the judgment makes 
no mention of the manner in which the ordinance has 
been applied. 
 

Moreover, even assuming that plaintiffs at-
tempted to allege and prosecute an as applied chal-
lenge, and that the superior court did entertain plain-
tiffs' argument that they had mounted an as applied 
challenge to the ordinance, the superior court did not 
err in failing to rule on an as applied challenge as 
plaintiffs did not perfect a basis for ruling on such a 
challenge. 
 

The only documents in the record that describe 
the manner in which the ordinance has been applied 
are declarations submitted six months after the peti-
tion was filed in conjunction with the superior court's 
hearing on plaintiffs' motion for issuance of a per-
emptory writ. Some of the declarations were by per-
sons other than plaintiffs who stated that they had been 
arrested or cited for violation of the ordinance. None 
of those declared that he or she had ever been con-
victed and had a sentence imposed for violation of the 
*1088 ordinance. None stated facts to support a con-
clusion that citations were given solely for the purpose 
of harassment and were not prosecuted thereafter, and 
none stated facts to support either the claim that the 
ordinance had been enforced discriminatorily against 
the homeless or the claim that a pattern of constitu-
tionally impermissible enforcement existed. The dec-
larations, which were the only evidence offered in the 
case, FN6 reflected only that persons who were home-
less engaged in conduct that violated the ordinance 
and were arrested or cited for so doing. FN7 The dec-
larations described the conduct which led to citations 
only from the perspective of the person cited. They 
left unclear whether it may have appeared to the of-
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ficer who issued the citation that the individual was 
using or storing camp paraphernalia, or living tem-
porarily, on public property. 
 

FN6 Santa Ana did not offer evidence to 
rebut the declarants' description of the cir-
cumstances in which they were cited for vi-
olating the ordinance, believing the declara-
tions to be irrelevant to the issues raised by 
the petition. 

 
FN7 We do not understand plaintiffs to be 
arguing that a person who chooses voluntar-
ily to camp on public property has a consti-
tutionally protected right to do so, or that it 
would be improper to cite and convict such 
persons for violating the ordinance. 

 
Moreover, assuming that persons whose violation 

of the ordinance is involuntary may offer a 
due-process-based necessity defense, the declarations 
did not demonstrate an impermissible pattern of en-
forcement against such persons. FN8 
 

FN8 Unlike the dissent, we cannot conclude 
that the city intends to enforce the ordinance 
against persons who have no alternative to 
“camping” or placing “camp paraphernalia” 
on public property. (Dis. opn., post, p. 1123, 
fn. 14.) A senior deputy district attorney ex-
pressed his opinion at oral argument before 
this court that a necessity defense might be 
available to “truly homeless” persons and 
said that prosecutorial discretion would be 
exercised. 

 
Two of the declarants were plaintiffs. One was 

not homeless. The other conceded, contrary to the 
allegations of the petition, that he had never been cited 
under the ordinance. 
 

Only one of the remaining seven declarants ex-
plained why he had not been able to find lawful shelter 
on the night he was cited for violation of the ordi-
nance. That declarant was unable to get on the bus to 
the armory shelter on the night he was cited. His 
declaration, like those of most of the other declarants, 
did not indicate that he had applied for public assis-
tance that might have made it possible to find housing. 
Among the reasons given by the other declarants for 
“camping” on public property at the time they were 

cited were that the civic center area was “safer,” that 
the declarant had been turned away from a shelter a 
few weeks earlier and had not returned, that the civic 
center was convenient to food and there was safety in 
numbers, that the declarant had missed the bus to the 
armory, that shelters were so noisy and overcrowded 
that the declarant could not sleep there, and that the 
declarant *1089 did not like the armory because there 
was too much noise and he liked to be by himself. 
 

While one of the declarants claimed to be schiz-
ophrenic, and stated that she had applied for and was 
awaiting Social Security assistance, she did not state 
whether she had sought public assistance from the 
county or that she had been turned away by a homeless 
shelter on the night she was cited. 
 

Assuming that plaintiffs attempted to mount an as 
applied challenge to the ordinance on this basis, 
therefore, they simply did not demonstrate that the 
ordinance had been enforced in a constitutionally 
impermissible manner against homeless persons who 
had no alternative but to “camp” on public property in 
Santa Ana. 
 

As discussed above, an as applied challenge as-
sumes that the statute or ordinance violated is valid 
and asserts that the manner of enforcement against a 
particular individual or individuals or the circum-
stances in which the statute or ordinance is applied is 
unconstitutional. All of the declarants who had been 
cited under the ordinance described conduct in which 
they had engaged and that conduct appears to have 
violated the ordinance. None describes an impermis-
sible means of enforcement of the ordinance or en-
forcement in circumstances that violated the constitu-
tional rights the petition claimed had been violated. 
None demonstrated that the circumstances in which he 
or she was cited affected the declarant's right to travel. 
None states facts to support a conclusion that any 
punishment, let alone cruel and unusual punishment 
proscribed by the Eighth Amendment, had been im-
posed. Since no constitutionally impermissible pat-
tern, or even single instance, of constitutionally im-
permissible enforcement was shown, no injunction 
against such enforcement could be issued and none 
was sought by plaintiffs. 
 

Because the Tobe plaintiffs sought only to enjoin 
any enforcement of the ordinance and did not 
demonstrate a pattern of unconstitutional enforce-
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ment, the petition must be considered as one which 
presented only a facial challenge to the ordinance. 
 

2. The Zuckernick petition. 
(2b) The second action (Zuckernick) has been 

prosecuted as a petition for writ of mandate to compel 
the municipal court in which petitioners are charged 
with violation of the ordinance to sustain their de-
murrers to the complaints and to dismiss the charges. 
The petition was filed in the Court of Appeal after the 
municipal court overruled the demurrers. *1090  
 

The Zuckernick petition arises out of an order 
overruling a demurrer to a criminal complaint. (9) A 
demurrer to a criminal complaint lies only to challenge 
the sufficiency of the pleading and raises only issues 
of law. ( People v. McConnell (1890) 82 Cal. 620 [ 23 
P. 40]; Ratner v. Municipal Court for the Los Angeles 
Judicial District (1967) 256 Cal.App.2d 925, 929 [ 64 
Cal.Rptr. 500]; see also, 4 Witkin, Cal. Criminal Law 
(2d ed. 1989) § 2127, p. 2498.) Penal Code section 
1004 expressly limits demurrers to defects appearing 
on the face of the accusatory pleading: 
 

“The defendant may demur to the accusatory 
pleading at any time prior to the entry of a plea, when 
it appears upon the face thereof either: 
 

“1. If an indictment, that the grand jury by which 
it was found had no legal authority to inquire into the 
offense charged, or, if an information or complaint 
that the court has no jurisdiction of the offense 
charged therein; 
 

“2. That it does not substantially conform to the 
provisions of Sections 950 and 952, and also Section 
951 in case of an indictment or information; 
 

“3. That more than one offense is charged, except 
as provided in Section 954; 
 

“4. That the facts stated do not constitute a public 
offense; 
 

“5. That it contains matter which, if true, would 
constitute a legal justification or excuse of the offense 
charged, or other legal bar to the prosecution.” (Italics 
added.) 
 

(2c) The Zuckernick petitioners demurred to the 

complaints on the ground that they did not conform to 
the provisions of Penal Code sections 950 and 952; FN9 
that the facts alleged did not constitute a public of-
fense; that the complaints contained matters consti-
tuting a legal justification or excuse *1091 or other 
legal bar to the prosecution; and that the offense 
charged was unconstitutionally vague and overbroad, 
and violated the right to travel. The demurrer recited 
in addition that it was “based upon the fact that the 
ordinances and penal statutes allegedly violated are 
unconstitutionally overbroad and vague in violation of 
the Fourteenth Amendment to the United States Con-
stitution and article I, section 7 of the California 
Constitution; unconstitutionally infringe on the de-
fendant's right to travel and freedom of travel [sic].” 
Elsewhere the demurrer also asserted that the ordi-
nance violates the Eighth Amendment prohibition 
against cruel and unusual punishment and the state 
constitutional prohibition against cruel or unusual 
punishment. (Cal. Const., art. I, § 17.) FN10 
 

FN9 Penal Code section 950: 
 

“The accusatory pleading must contain: 
 

“1. The title of the action, specifying the 
name of the court to which the same is pre-
sented, and the names of the parties; 

 
“2. A statement of the public offense or of-
fenses charged therein.” 

 
Penal Code section 952: “In charging an of-
fense, each count shall contain, and shall be 
sufficient if it contains in substance, a 
statement that the accused has committed 
some public offense therein specified. Such 
statement may be made in ordinary and con-
cise language without any technical aver-
ments or any allegations of matter not essen-
tial to be proved. It may be in the words of 
the enactment describing the offense or de-
claring the matter to be a public offense, or in 
any words sufficient to give the accused no-
tice of the offense of which he is accused. In 
charging theft it shall be sufficient to allege 
that the defendant unlawfully took the labor 
or property of another.” 

 
FN10 We assume, and respondents do not 
contend otherwise, that if a statute under 
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which a defendant is charged with a crime is 
invalid, the complaint is subject to demurrer 
under subdivisions 1, 4 and 5 of Penal Code 
section 1004 on the ground that the court 
lacks jurisdiction because the statute is inva-
lid, the facts stated do not constitute a public 
offense, and the complaint contains matter 
which constitutes a legal bar to the prosecu-
tion. (See Dillon v. Municipal Court, supra, 4 
Cal.3d 860, 865; In re Cregler (1961) 56 
Cal.2d 308, 310 [ 14 Cal.Rptr. 289, 363 P.2d 
305]; Mandel v. Municipal Court (1969) 276 
Cal.App.2d 649, 652 [ 81 Cal.Rptr. 173].) 

 
We do not agree with the Court of Appeal in 
People v. Jackson (1985) 171 Cal.App.3d 
609, 615 [ 217 Cal.Rptr. 540], that grounds 
other than those specified in Penal Code 
section 1004 may be urged in support of a 
“common law demurrer” raising “constitu-
tional and other attacks on the sufficiency of 
an accusatory pleading.” Penal Code section 
1002 specifies: “The only pleading on the 
part of the defendant is either a demurrer or a 
plea.” Penal Code section 1004 specifies the 
grounds on which a demurrer may be made, 
and we have recognized that if a constitu-
tional challenge is based on matters not ap-
pearing on the face of the accusatory plead-
ing a demurrer will not lie. ( In re Berry 
(1968) 68 Cal.2d 137, 146 [ 65 Cal.Rptr. 273, 
436 P.2d 273].) 

 
None of the complaints in the Zuckernick pro-

ceedings included any allegations identifying the 
defendant as an involuntarily homeless person whose 
violation of the ordinance was involuntary and/or 
occurred at a time when shelter beds were unavailable. 
FN11 Although the petition for writ of mandate included 
allegations regarding Santa Ana's past efforts to rid the 
city of its homeless population, those allegations, even 
if true, were irrelevant to the legal sufficiency of the 
complaints. ( Harman v. City and County of San 
Francisco (1972) 7 Cal.3d 150, 166 [ 101 Cal.Rptr. 
880, 496 P.2d 1248]; People v. Williams (1979) 97 
Cal.App.3d 382, 391 [ 158 Cal.Rptr. 778].) 
 

FN11 The allegations charging violation of 
the ordinance recited only that: “On or about 
[date] said defendant, in violation of Section 
10-402 of the Santa Ana Municipal Code, a 

Misdemeanor, did willfully and unlawfully, 
camp, use camp facilities, or camp para-
phernalia in a public street or a public park-
ing lot or other public area.” 

 
The Zuckernick demurrers and petition for writ of 

mandate necessarily constituted only a facial attack on 
the ordinance since the defendants could not, on a 
demurrer to the accusatory pleading, offer evidence 
that as applied *1092 to their individual circumstances 
the ordinance was invalid. (See Dillon v. Municipal 
Court, supra, 4 Cal.3d 860, 865.) Those allegations 
are also irrelevant in determining the facial validity of 
the ordinance insofar as petitioners alleged that it 
violated their right to travel and constituted cruel and 
unusual punishment for status, since they do not es-
tablish that there were no circumstances in which the 
ordinance could be constitutionally applied. 
 

Therefore, while we are not insensitive to the 
importance of the larger issues petitioners and amici 
curiae FN12 seek to raise in these actions, or to the 
disturbing nature of the evidence which persuaded the 
Court of Appeal to base its decision on what it be-
lieved to be the impact of the ordinance on homeless 
persons, the only question properly before the mu-
nicipal and superior courts and the Court of Appeal for 
decision was the facial validity of the ordinance. 
 

FN12 Many of those issues are the result of 
legislative policy decisions. The arguments 
of many amici curiae regarding the appar-
ently intractable problem of homelessness 
and the impact of the Santa Ana ordinance on 
various groups of homeless persons (e.g., 
teenagers, families with children, and the 
mentally ill) should be addressed to the 
Legislature and the Orange County Board of 
Supervisors, not the judiciary. Neither the 
criminal justice system nor the judiciary is 
equipped to resolve chronic social problems, 
but criminalizing conduct that is a product of 
those problems is not for that reason consti-
tutionally impermissible. (See Sundance v. 
Municipal Court, supra, 42 Cal.3d 1101, and 
conc. opn. of Grodin, J., id. at p. 1139.) 

 
(10) We emphasize that the procedural posture of 

a case is not simply a “technicality.” The procedural 
posture of a case is crucial to determining the proper 
scope of appellate review. (See, e.g., Sebago, Inc. v. 
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City of Alameda (1989) 211 Cal.App.3d 1372, 1379 [ 
259 Cal.Rptr. 918].) The procedural posture of a case 
also determines the ability of the parties to exercise 
their right to present relevant evidence and to the 
creation of a full record adequate to enable the re-
viewing court to make a reasoned decision on the 
questions before it. When an appellate court fails to 
limit the scope of review to issues properly presented 
in the trial court, it denies litigants their right to have 
appellate questions decided on the basis of a full rec-
ord which exposes all of the relevant facts and cir-
cumstances. 
 

(2d) The importance of these considerations is 
most clearly demonstrated in the Zuckernick matter. 
There the People had no opportunity to present evi-
dence regarding the circumstances in which the peti-
tioners had been arrested, as the only issue before the 
municipal court in ruling on the demurrer was the 
sufficiency of the complaints. That court properly 
ruled that the complaints were sufficient. How then 
can a reviewing court find error in that ruling on the 
basis of evidence unrelated to the sufficiency of the 
complaint which the People had no opportunity to 
rebut in the municipal court? *1093  
 

In the Tobe matter, notwithstanding the declara-
tions that were submitted by the plaintiffs, there was 
no evidence that the ordinance had been applied to any 
person in a constitutionally impermissible manner. 
 

This court's consideration will, therefore, be lim-
ited to the facial validity of the ordinance. 
 

B. Motive of Legislators. 
The Court of Appeal also considered the evidence 

of Santa Ana's past attempts to remove homeless 
persons from the city significant evidence of the 
purpose for which the ordinance was adopted. It then 
considered that purpose in assessing the validity of the 
ordinance. (11) While the intent or purpose of the 
legislative body must be considered in construing an 
ambiguous statute or ordinance (Code Civ. Proc., § 
1859; People v. Pieters (1991) 52 Cal.3d 894, 898-899 
[ 276 Cal.Rptr. 918, 802 P.2d 420]), the motive of the 
legislative body is generally irrelevant to the validity 
of the statute or ordinance. ( Birkenfeld v. City of 
Berkeley (1976) 17 Cal.3d 129, 145 [ 130 Cal.Rptr. 
465, 550 P.2d 1001]; City and County of San Fran-
cisco v. Cooper (1975) 13 Cal.3d 898, 913 [ 120 
Cal.Rptr. 707, 534 P.2d 403]; County of Los Angeles 

v. Superior Court (1975) 13 Cal.3d 721, 726-727 [ 119 
Cal.Rptr. 631, 532 P.2d 495]; Sunny Slope Water Co. 
v. City of Pasadena (1934) 1 Cal.2d 87, 99 [ 33 P.2d 
672]; In re Sumida (1918) 177 Cal. 388, 390 [ 170 P. 
823]; Hadacheck v. Alexander (1915) 169 Cal. 616, 
617 [ 147 P. 259]; Odd Fellows' Cem. Assn. v. City 
and County of San Francisco (1903) 140 Cal. 226, 
235-236 [ 73 P. 987]; Dobbins v. City of Los Angeles 
(1903) 139 Cal. 179, 184 [ 72 P. 970], revd. on other 
grounds (1904) 195 U.S. 223 [49 L.Ed. 169, 25 S.Ct. 
18]; People v. County of Glenn (1893) 100 Cal. 419, 
423 [ 35 P. 302].) FN13 
 

FN13 While the Court of Appeal considered 
Santa Ana's past actions and the documents 
suggesting that the city had mounted a con-
certed effort to remove homeless persons, it 
did not acknowledge that, as part of the set-
tlement of a lawsuit seeking to enjoin further 
unlawful attempts to remove homeless per-
sons, Santa Ana had agreed to take no further 
action to drive the homeless from the city. 
The Court of Appeal nonetheless assumed 
that the adoption of a facially neutral ordi-
nance prohibiting camping and storing per-
sonal possessions on public property was a 
renewed effort to do so and a violation of the 
settlement agreement. Had it been a violation 
of the settlement agreement, however, the 
Tobe plaintiffs' appropriate recourse would 
have been through an action to enforce the 
settlement. 

 
The Court of Appeal relied in part on Pottinger v. 

City of Miami (S.D. Fla. 1992) 810 F.Supp. 1551, 
1581, for its assumption that consideration of the 
motives of the Santa Ana City Council may be con-
sidered in assessing the validity of the ordinance. That 
is not the rule in this state, but even were it so, 
Pottinger was not a challenge to the facial validity of 
the Miami *1094 ordinance in question there. More-
over, the district court's conclusion that the ordinance 
was invalid as applied was not based on the motives of 
the legislators in enacting the ordinance. The court 
considered internal memoranda and evidence of arrest 
records as evidence of the purpose underlying en-
forcement of the ordinance against homeless persons. 
 

Absent a basis for believing that the ordinance 
would not have been adopted if the public areas of 
Santa Ana had been appropriated for living accom-
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modation by any group other than the homeless, or 
that it was the intent of that body that the ordinance be 
enforced only against homeless persons (see, e.g., 
Parr v. Municipal Court (1971) 3 Cal.3d 861 [ 92 
Cal.Rptr. 153, 479 P.2d 353]), the ordinance is not 
subject to attack on the basis that the city council may 
have hoped that its impact would be to discourage 
homeless persons from moving to Santa Ana. 
 

We cannot assume, as does the dissent, that the 
sole purpose of the Santa Ana ordinance was to force 
the homeless out of the city. The city had agreed to 
discontinue such attempts when it settled the prior 
litigation. The record confirms that the city faced a 
problem common to many urban areas, the occupation 
of public parks and other public facilities by homeless 
persons. Were we to adopt the approach suggested by 
the dissent, any facially valid ordinance enacted by a 
city that had once acted in a legally impermissible 
manner to achieve a permissible objective could be 
found invalid on the basis that its past conduct estab-
lished that the ordinance was not enacted for a per-
missible purpose. Absent evidence other than the 
enactment of a facially valid ordinance, we cannot 
make that assumption here. 
 

The dissent relies on Parr v. Municipal Court, 
supra, 3 Cal.3d 861, as supporting invalidation of a 
facially valid ordinance on the ground that it is moti-
vated by impermissible legislative intent. The Santa 
Ana ordinance and the circumstances of its adoption 
are distinguishable from the Carmel ordinance at issue 
in Parr, however. There, the city had not entered into a 
court-approved settlement in which it stipulated that it 
would not engage in discriminatory enforcement of 
the law against “undesirables,” and, unlike the Santa 
Ana ordinance, the Carmel ordinance banned a cus-
tomary use of the city park-sitting or lying on the 
lawn. A “Declaration of Urgency” which accompa-
nied the Carmel ordinance stated that its purpose was 
to regulate the use of public property, parks, and 
beaches by transient visitors. 
 

The Carmel ordinance was challenged as facially 
invalid on grounds that it discriminated against unde-
sirable and unsanitary persons, referring to them as 
“hippies” and “transients.” In Parr v. Municipal 
Court, supra, 3 Cal.3d 861, we rejected the People's 
argument that only the operative language of *1095 
the ordinance should be considered because the dec-
laration of purpose suggested that the operative sec-

tions were intended to be limited in their application to 
the group it described. On that basis we concluded that 
the Carmel ordinance had a discriminatory purpose. 
 

The ordinance, by contrast, bans use of public 
property in the city for purposes for which it was not 
designed. At the time it was adopted the city had 
agreed not to engage in discriminatory law enforce-
ment. And no declaration of purpose comparable to 
that which accompanied the Carmel ordinance was 
made. The declared purpose of the ordinance did not 
suggest that it was to be enforced solely against the 
homeless. We cannot, for those reasons, join the as-
sumption of the dissent that the purpose of the ordi-
nance is simply to drive the homeless out of Santa 
Ana. FN14 
 

FN14 We also decline to join the conclusion 
of the dissent that enactment of an ordinance 
like that adopted by Santa Ana, whose pur-
pose is to preserve public property for its 
intended use, is constitutionally impermissi-
ble because it may lead to the adoption of 
similar ordinances in other cities with the 
result that the homeless are everywhere ex-
cluded from living on public property. 

 
C. Facial Challenges on Vagueness Grounds. 
The Court of Appeal granted relief to the 

Zuckernick petitioners without regard to either the 
limitations on a demurrer to a criminal complaint or 
vagueness challenges by criminal defendants. 
 

(12) “The rule is well established ... that one will 
not be heard to attack a statute on grounds that are not 
shown to be applicable to himself and that a court will 
not consider every conceivable situation which might 
arise under the language of the statute and will not 
consider the question of constitutionality with refer-
ence to hypothetical situations.” ( In re Cregler, supra, 
56 Cal.2d 308, 313.) If the statute clearly applies to a 
criminal defendant's conduct, the defendant may not 
challenge it on grounds of vagueness. ( Parker v. Levy 
(1974) 417 U.S. 733, 756 [41 L.Ed.2d 439, 457-458, 
94 S.Ct. 2547]; People v. Green (1991) 227 
Cal.App.3d 692, 696 [ 278 Cal.Rptr. 140].) However, 
in some cases, a defendant may make a facial chal-
lenge to the statute, if he argues that the statute im-
properly prohibits a “ 'substantial amount of constitu-
tionally protected conduct,' ” whether or not its ap-
plication to his own conduct may be constitutional. ( 
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Kolender v. Lawson (1983) 461 U.S. 352, 358-359, fn. 
8 [ 75 L.Ed.2d 903, 909-910, 103 S.Ct. 1855].) FN15 
 

FN15 Because we conclude that the ordi-
nance is not overbroad, we need not decide 
whether the overbreadth doctrine is applica-
ble outside the area of freedoms protected by 
the First Amendment. The Supreme Court 
has stated that overbreadth challenges will be 
entertained only if a First Amendment viola-
tion is alleged. “[O]utside the limited First 
Amendment context, a criminal statute may 
not be attacked as overbroad.” ( Schall v. 
Martin (1984) 467 U.S. 253, 268, fn. 18 [ 81 
L.Ed.2d 207, 220, 104 S.Ct. 2403].) 

 
Other decisions of the United States Supreme 
Court suggest that this limitation is not in-
variably observed. (See Kolender v. Lawson, 
supra, 461 U.S. 352, 358-359, fn. 8 [ 75 
L.Ed.2d 903, 909-910.) We will assume ar-
guendo that the overbreadth doctrine may be 
applied outside the First Amendment con-
text. 

 
The Zuckernick petitioners argued in support of 

their demurrers that the ordinance failed to give fair 
and adequate notice of prohibited conduct, had *1096 
vague enforcement standards which encourage arbi-
trary and discriminatory arrests and convictions, and 
reached constitutionally protected conduct. The 
vagueness aspect of their challenge to the ordinance is 
governed by the rule stated in In re Cregler, supra, 56 
Cal.2d 308, 313. The last ground, an overbreadth, not 
a vagueness, argument, is governed by Kolender v. 
Lawson, supra, 461 U.S. 352, 358-359, fn. 8 [ 75 
L.Ed.2d 903, 909-910].) 
 

The Zuckernick petitioners' vagueness challenge 
was addressed to the terms “camp,” “camp facilities,” 
and “camp paraphernalia,” as defined in the ordi-
nance, and the term “temporary shelter,” which is not 
defined. The definitions in the ordinance include terms 
which those petitioners do not claim are vague and 
which may apply to petitioner's conduct. Thus the 
People may seek to establish violation of the ordi-
nance on the basis that one or more of the petitioners 
pitched or used a tent on a public street or parking lot. 
Because the Zuckernick challenge to the ordinance 
was brought by demurrer and the nature of their 
conduct has not been determined, those petitioners 

cannot show at this stage of the proceedings that the 
ordinance did not clearly apply to their conduct. To 
that extent, therefore, the vagueness challenge of the 
Zuckernick petitioners is premature. 
 

The Tobe plaintiffs are not persons presently 
charged with violating the ordinance, however. Their 
actions do not seek to avoid prosecution for criminal 
acts. They are suing as taxpayers to restrain expendi-
ture of public funds on the enforcement of an allegedly 
unconstitutional ordinance. (Code Civ. Proc., § 526a.) 
The restrictions applicable to vagueness challenges by 
criminal defendants do not apply to their action. 
 

With these considerations in mind, we now turn to 
the constitutional bases for the decision of the Court of 
Appeal. 
 

III. Facial Validity of the Santa Ana Ordinance 
A. Right to Travel. 

(13) Although no provision of the federal Con-
stitution expressly recognizes a right to travel among 
and between the states, that right is recognized *1097 
as a fundamental aspect of the federal union of states. 
“For all the great purposes for which the Federal 
government was formed, we are one people, with one 
common country. We are all citizens of the United 
States; and, as members of the same community, must 
have the right to pass and repass through every part of 
it without interruption, as freely as in our own States.” 
( Passenger Cases (1849) 48 U.S. (7 How.) 283, 492 
[12 L.Ed. 702, 791] (dis. opn. of Taney, C. J.).) 
 

In the Passenger Cases, supra, 48 U.S. 283, the 
court struck down taxes imposed by the States of New 
York and Massachusetts on aliens who entered the 
state from other states and countries by ship. The basis 
for the decision, as found in the opinions of the indi-
vidual justices, was that the tax invaded the power of 
Congress over foreign and interstate commerce. The 
opinion of Chief Justice Taney, in which he disagreed 
with the majority on the commerce clause issue, also 
addressed the tax as applied to citizens of the United 
States arriving from other states. That tax he believed 
to be impermissible. Some later decisions of the court 
trace recognition of the constitutional right of unbur-
dened interstate travel to that opinion. (See, e.g., 
Shapiro v. Thompson (1969) 394 U.S. 618, 630 [22 
L.Ed.2d 600, 612-613, 89 S.Ct. 1322].) And, relying 
on the dissenting opinion of the Chief Justice in the 
Passenger Cases, the court struck down a tax on 
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egress from the State of Nevada in Crandall v. Nevada 
(1867) 73 U.S. (6 Wall.) 35 [18 L.Ed. 745], holding 
that the right of interstate travel was a right of national 
citizenship which was essential if a citizen were to be 
able to pass freely through another state to reach the 
national or a regional seat of the federal government. 
 

Other cases find the source of the right in the 
privileges and immunities clause. In Paul v. Virginia 
(1868) 75 U.S. (8 Wall.) 168 [19 L.Ed. 357], the court 
rejected a challenge predicated on the privileges and 
immunities clause made by a corporation to a tax 
imposed by the State of Virginia on out-of-state in-
surance companies. In so doing, it recognized inter-
state travel as a right guaranteed to citizens. “It was 
undoubtedly the object of the clause in question to 
place the citizens of each State upon the same footing 
with citizens of other States, so far as the advantages 
resulting from citizenship in those States are con-
cerned. It relieves them from the disabilities of al-
ienage in other States; it inhibits discriminating leg-
islation against them by other States; it gives them the 
right of free ingress into other States, and egress from 
them; it insures to them in other States the same 
freedom possessed by the citizens of those States in 
the acquisition and enjoyment of property and in the 
pursuit of happiness; and it secures to them in other 
States the equal protection of their laws.” (Id. at p. 180 
[19 L.Ed at p. 360], italics added.) 
 

In the Slaughter-House Cases (1872) 83 U.S. (16 
Wall.) 36 [21 L.Ed. 394], the court equated the rights 
protected by the privileges and immunities *1098 
clause to those in the corresponding provision of the 
Articles of Confederation which provided that the 
inhabitants of each state were to have “ 'the privileges 
and immunities of free citizens in the several States; 
and the people of each State shall have free ingress 
and regress to and from any other State ....' ” ( 83 U.S. 
at p. 75 [21 L.Ed. at p. 408].) 
 

The privileges and immunities clause was also the 
source of the right of interstate travel as an incident of 
national citizenship recognized by the court in Twin-
ing v. New Jersey (1908) 211 U.S. 78, 97 [53 L.Ed. 97, 
105, 29 S.Ct. 14] and United States v. Wheeler (1920) 
254 U.S. 281, 293 [65 L.Ed. 270, 273, 41 S.Ct. 133]. 
In Williams v. Fears (1900) 179 U.S. 270, 274 [45 
L.Ed. 186, 188-189, 21 S.Ct. 128], the right was held 
to be one protected by the Fourteenth Amendment as 
well as other provisions of the Constitution. “Un-

doubtedly the right of locomotion, the right to remove 
from one place to another according to inclination, is 
an attribute of personal liberty, and the right, ordinar-
ily, of free transit from or through the territory of any 
State is a right secured by the Fourteenth Amendment 
and by other provisions of the Constitution.” (Ibid.) 
Again, in Kent v. Dulles (1958) 357 U.S. 116, 127 [2 
L.Ed.2d 1204, 1211, 78 S.Ct. 1113], freedom to travel 
was recognized as “an important aspect of the citizen's 
'liberty.' ” (See also Edwards v. California (1941) 314 
U.S. 160, 177, 183 [86 L.Ed. 119, 127, 62 S.Ct. 164] 
(conc. opns. of Douglas, J. and Jackson, J.).) 
 

The right to travel, or right of migration, now is 
seen as an aspect of personal liberty which, when 
united with the right to travel, requires “that all citi-
zens be free to travel throughout the length and 
breadth of our land uninhibited by statutes, rules, or 
regulations which unreasonably burden or restrict this 
movement.” (Shapiro v. Thompson, supra, 394 U.S. 
618, 629 [22 L.Ed.2d 600, 612]; see also United States 
v. Guest (1966) 383 U.S. 745, 757-758 [16 L.Ed.2d 
239, 248-250, 86 S.Ct. 1170].) 
 

In a line of cases originating with Shapiro v. 
Thompson, supra, 394 U.S. 618, the court has con-
sidered the right to travel in the context of equal pro-
tection challenges to state laws creating durational 
residency requirements as a condition to the exercise 
of a fundamental right or receipt of a state benefit. In 
those cases the court has held that a law which directly 
burdens the fundamental right of migration or inter-
state travel is constitutionally impermissible. There-
fore a state may not create classifications which, by 
imposing burdens or restrictions on newer residents 
which do not apply to all residents, deter or penalize 
migration of persons who exercise their right to travel 
to the state. 
 

In Shapiro, where public assistance was denied 
residents who had lived in the state for less than one 
year, the court held that durational residence as a 
*1099 condition of receiving public assistance con-
stituted invidious discrimination between residents, 
and that if a law had no other purpose than chilling the 
exercise of a constitutional right such as that of mi-
gration of needy persons into the state the law was 
impermissible. (Shapiro v. Thompson, supra, 394 U.S. 
618, 627, 631 [22 L.Ed.2d 600, 613].) Further, “any 
classification which serves to penalize the exercise of 
[the right of migration], unless shown to be necessary 
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to promote a compelling governmental interest, is 
unconstitutional.” (Id. at p. 634 [22 L.Ed.2d at p. 
615].) 
 

Next, durational residence requirements for vot-
ing were struck down by the court in Dunn v. Blum-
stein (1972) 405 U.S. 330 [31 L.Ed.2d 274, 92 S.Ct. 
995]. Again the question arose as an equal protection 
issue. The court held that the state must have a com-
pelling reason for the requirement because it denied 
residents the right to vote, a fundamental political 
right, and because the law “classif[ies] ... residents on 
the basis of recent travel, penalizing those persons ... 
who have gone from one jurisdiction to another during 
the qualifying period. Thus, the durational residence 
requirement directly impinges on the exercise of a 
second fundamental personal right, the right to trav-
el.”   (Id. at p. 338 [31 L.Ed.2d at pp. 281-282].) The 
court emphasized the imposition of a “direct” burden 
on travel: “Obviously, durational residence laws sin-
gle out the class of bona fide state and county residents 
who have recently exercised this constitutionally 
protected right, and penalize such travelers directly.” 
(Ibid.) It also took care to point out, as it had in 
Shapiro v. Thompson, supra, 394 U.S. 618, 638, fn. 21 
[ 22 L.Ed.2d 600, 617]), that a law which did not 
penalize residents on the basis of recent travel would 
not be vulnerable to a similar challenge. The court 
explained: “Where, for example, an interstate migrant 
loses his driver's license because the new State has a 
higher age requirement, a different constitutional 
question is presented. For in such a case, the new 
State's age requirement is not a penalty imposed solely 
because the newcomer is a new resident; instead, all 
residents, old and new, must be of a prescribed age to 
drive.” ( 405 U.S. at p. 342, fn. 12 [ 31 L.Ed.2d at p. 
284].) 
 

The court's focus on whether the law directly 
burdened, by penalizing, interstate travel continued in 
Memorial Hospital v. Maricopa County (1974) 415 
U.S. 250 [39 L.Ed.2d 306, 94 S.Ct. 1076], in which a 
durational residence requirement for indigent, 
nonemergency medical care at county expense was 
challenged. The court held that the restriction denied 
newcomers equal protection, impinged on the right to 
travel by denying basic necessities of life, and penal-
ized interstate migration. (Id. at pp. 261-262 [39 
L.Ed.2d at pp. 316-317]; see also Benson v. Arizona 
State Bd. of Dental Examiners (9th Cir. 1982) 673 
F.2d 272, 277 [licensing requirement that did not 

disadvantage newcomers vis-a-vis previous residents 
did not penalize exercise of right to travel].) *1100  
 

In each of these cases the court had before it a law 
which denied residents a fundamental constitutional 
right (voting) or a governmental benefit (public as-
sistance, medical care) on the basis of the duration of 
their residence. The law created two classes of resi-
dents. In Zobel v. Williams (1982) 457 U.S. 55 [72 
L.Ed.2d 672, 102 S.Ct. 2309], where the right to share 
in oil revenues was based on the duration of residence 
in Alaska, the court noted that the right to travel 
analysis in those cases, which did not create an actual 
barrier to travel, was simply a type of equal protection 
analysis. “In addition to protecting persons against the 
erection of actual barriers to interstate movement, the 
right to travel, when applied to residency require-
ments, protects new residents of a state from being 
disadvantaged because of their recent migration or 
from otherwise being treated differently from longer 
term residents. In reality, right to travel analysis refers 
to little more than a particular application of equal 
protection analysis. Right to travel cases have exam-
ined, in equal protection terms, state distinctions be-
tween newcomers and longer term residents.” (Id. at p. 
60, fn. 6 [72 L.Ed.2d at pp. 677-678].) 
 

(14) The right of intrastate travel has been rec-
ognized as a basic human right protected by article I, 
sections 7 and 24 of the California Constitution. ( In re 
White (1979) 97 Cal.App.3d 141 [ 158 Cal.Rptr. 
562].) There the court concluded that a condition of 
probation which barred a defendant convicted of 
prostitution from designated areas in the City of 
Fresno should be modified to avoid an overly restric-
tive impact on the defendant's right to travel. The court 
held that “the right to intrastate travel (which includes 
intramunicipal travel) is a basic human right protected 
by the United States and California Constitutions as a 
whole. Such a right is implicit in the concept of a 
democratic society and is one of the attributes of 
personal liberty under common law. (See 1 Black-
stone, Commentaries 134; U.S. Const., art. IV, § 2 and 
the 5th, 9th and 14th Amends.; Cal. Const., art. I, § 7, 
subd. (a) and art. I, § 24 ....)” (Id. at p. 148.) In White, 
as in the early United States Supreme Court cases, the 
court addressed a direct burden on travel. 
 

Neither the United States Supreme Court nor this 
court has ever held, however, that the incidental im-
pact on travel of a law having a purpose other than 
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restriction of the right to travel, and which does not 
discriminate among classes of persons by penalizing 
the exercise by some of the right to travel, is consti-
tutionally impermissible. 
 

By contrast, in a decision clearly relevant here, a 
zoning law which restricted occupancy to family units 
or nonfamily units of no more than two persons was 
upheld by the Supreme Court, notwithstanding any 
incidental impact on a person's preference to move to 
that area, because the law was *1101 not aimed at 
transients and involved no fundamental right. ( Village 
of Belle Terre v. Boraas (1974) 416 U.S. 1, 7 [39 
L.Ed.2d 797, 803, 94 S.Ct. 1536].) 
 

Courts of this state have taken a broader view of 
the right of intrastate travel, but have found violations 
only when a direct restriction of the right to travel 
occurred. ( Adams v. Superior Court (1974) 12 Cal.3d 
55, 61-62 [ 115 Cal.Rptr. 247, 524 P.2d 375].) In In re 
White, supra, the petitioner had been barred directly 
from traveling to specified areas. In In re Marriage of 
Fingert (1990) 221 Cal.App.3d 1575 [ 271 Cal.Rptr. 
389], a parent had been ordered to move to another 
county as a condition of continued custody of a child. 
Indirect or incidental burdens on travel resulting from 
otherwise lawful governmental action have not been 
recognized as impermissible infringements of the right 
to travel and, when subjected to an equal protection 
analysis, strict scrutiny is not required. If there is any 
rational relationship between the purpose of the statute 
or ordinance and a legitimate government objective, 
the law must be upheld. ( Adams v. Superior Court, 
supra, 12 Cal.3d 55, 61-62.) 
 

This court has also rejected an argument that any 
legislation that burdens the right to travel must be 
subjected to strict scrutiny and sustained only if a 
compelling need is demonstrated. In Associated Home 
Builders etc., Inc. v. City of Livermore (1976) 18 
Cal.3d 582 [ 135 Cal.Rptr. 41, 557 P.2d 473, 92 
A.L.R.3d 1038], an initiative ordinance which banned 
issuance of new building permits until support facili-
ties were available was challenged as an impermissi-
ble burden on the right to travel. We rejected the ar-
gument because the impact of the ordinance was only 
an indirect burden on the right to travel. The ordinance 
did not penalize travel and resettlement, although an 
incidental impact was to make it more difficult to 
establish residence in the place of one's choosing. (Id. 
at pp. 602-603; see also R.H. Macy & Co. v. Contra 

Costa County (1990) 226 Cal.App.3d 352, 367-369 [ 
276 Cal.Rptr. 530].) 
 

We do not question the conclusion of the Court of 
Appeal that a local ordinance which forbids sleeping 
on public streets or in public parks and other public 
places may have the effect of deterring travel by per-
sons who are unable to afford or obtain other ac-
commodations in the location to which they travel. 
(15a) Assuming that there may be some state actions 
short of imposing a direct barrier to migration or 
denying benefits to a newly arrived resident which 
violate the right to travel, the ordinance does not do so. 
It is a nondiscriminatory ordinance which forbids use 
of the public streets, parks, and property by residents 
and nonresidents alike for purposes other than those 
for which the property was designed. It is not consti-
tutionally invalid because it may have an incidental 
impact on the right of some persons to interstate or 
intrastate travel. *1102  
 

As we have pointed out above, to succeed in a 
facial challenge to the validity of a statute or ordinance 
the plaintiff must establish that “ 'the act's provisions 
inevitably pose a present total and fatal conflict with 
applicable constitutional provisions.' ” ( Arcadia Uni-
fied School Dist. v. State Dept. of Education, supra, 2 
Cal.4th 251, 267, quoting Pacific Legal Foundation v. 
Brown, supra, 29 Cal.3d 168, 180-181.) (16) All 
presumptions favor the validity of a statute. The court 
may not declare it invalid unless it is clearly so. ( 
Calfarm Ins. Co. v. Deukmejian (1989) 48 Cal.3d 805, 
814-815 [ 258 Cal.Rptr. 161, 771 P.2d 1247].) 
 

(15b) Since the Santa Ana ordinance does not on 
its face reflect a discriminatory purpose, and is one 
which the city has the power to enact, its validity must 
be sustained unless it cannot be applied without 
trenching upon constitutionally protected rights. The 
provisions of the Santa Ana ordinance do not inevita-
bly conflict with the right to travel. The ordinance is 
capable of constitutional application. The ordinance 
prohibits “any person” from camping and/or storing 
personal possessions on public streets and other public 
property. It has no impact, incidental or otherwise, on 
the right to travel except insofar as a person, homeless 
or not, might be discouraged from traveling to Santa 
Ana because camping on public property is banned. 
An ordinance that bans camping and storing personal 
possessions on public property does not directly im-
pede the right to travel. ( People v. Scott (1993) 20 
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Cal.App.4th Supp. 5, 13 [ 26 Cal.Rptr.2d 179].) Even 
assuming that the ordinance may constitute an inci-
dental impediment to some individuals' ability to 
travel to Santa Ana, since it is manifest that the ordi-
nance is capable of applications which do not offend 
the Constitution in the manner suggested by petition-
ers and the Court of Appeal, the ordinance must be 
upheld. 
 

Our conclusion that the Santa Ana ordinance does 
not impermissibly infringe on the right of the home-
less, or others, to travel, finds support in the decision 
of the United States District Court in Joyce v. City and 
County of San Francisco (N.D.Cal. 1994) 846 F.Supp. 
843. The plaintiffs, on behalf of a class of homeless 
individuals, sought a preliminary injunction to prevent 
implementation of a program of enforcement (the 
Matrix Program) of state and municipal laws which 
were commonly violated by the homeless residents of 
the city. Among the laws to be enforced were those 
banning “camping” or “lodging” in public parks and 
obstructing sidewalks. It was claimed, inter alia, that 
the Matrix Program infringed on the right to travel. 
The court rejected that argument and refused to re-
quire the city to show a compelling state interest to 
justify any impact the program might have on the right 
of the class members to travel. It noted that the pro-
gram was not facially discriminatory as it did not 
distinguish between persons who were *1103 resi-
dents of the city and those who were not. In so doing, 
the court suggested that the opinion of the Court of 
Appeal in this case was among those which consti-
tuted extensions of the right to travel that appeared to 
be “unwarranted under the governing Supreme Court 
precedent.” (Id. at p. 860.) We agree. 
 

(17) The right to travel does not, as the Court of 
Appeal reasoned in this case, endow citizens with a 
“right to live or stay where one will.” While an indi-
vidual may travel where he will and remain in a cho-
sen location, that constitutional guaranty does not 
confer immunity against local trespass laws and does 
not create a right to remain without regard to the 
ownership of the property on which he chooses to live 
or stay, be it public or privately owned property. 
 

(18) Moreover, lest we be understood to imply 
that an as applied challenge to the ordinance might 
succeed on the right to travel ground alone, we caution 
that, with few exceptions, FN16 the creation or recog-
nition of a constitutional right does not impose on a 

state or governmental subdivision the obligation to 
provide its citizens with the means to enjoy that right. 
(Harris v. McRae (1980) 448 U.S. 297, 317-318 [65 
L.Ed.2d 784, 804-806, 100 S.Ct. 2671]; Maher v. Roe 
(1977) 432 U.S. 464, 471-474 [53 L.Ed.2d 484, 
492-495, 97 S.Ct. 2376].) (15c) Santa Ana has no 
constitutional obligation to make accommodations on 
or in public property available to the transient home-
less to facilitate their exercise of the right to travel. ( 
Lindsey v. Normet (1972) 405 U.S. 56, 74 [31 L.Ed.2d 
36, 50-51, 92 S.Ct. 862].) Petitioners' reliance on 
Clark v. Community for Creative Non-Violence (1984) 
468 U.S. 288 [82 L.Ed.2d 221, 104 S.Ct. 3065], for the 
proposition that Santa Ana is obliged to provide areas 
in which camping is permitted on public property is 
misplaced. The issue in Clark was whether the refusal 
of the National Park Service to permit demonstrators 
who wished to call attention to the plight of the 
homeless to sleep in Lafayette Park and on the Mall in 
the nation's capital violated the First Amendment 
rights of the demonstrators. The court held that it did 
not, as other areas were available for the purpose. 
Clark dealt with an affirmative right-that of free 
speech -which could be restricted in public fora only 
by reasonable, content-neutral time, place and manner 
restrictions. (Id. at p. 293 [82 L.Ed.2d at p. 293-294].) 
The court expressly recognized the authority of the 
National Park Service “to promulgate rules and regu-
lations for the use of the parks in *1104 accordance 
with the purposes for which they were established.” 
FN17 ( 468 U.S. at p. 289 [82 L.Ed.2d at p. 224].) Peti-
tioners in this case make no claim that the right they 
seek, to camp on public property in Santa Ana, is 
expressive conduct protected by the First Amendment. 
There is no comparable constitutional mandate that 
sites on public property be made available for camping 
to facilitate a homeless person's right to travel, just as 
there is no right to use public property for camping or 
storing personal belongings. FN18 
 

FN16 E.g., the right to counsel guaranteed by 
the Sixth Amendment to the United States 
Constitution. 

 
FN17 The ordinance mirrors the National 
Park Service rules and regulations governing 
camping in several respects. Those rules 
prohibit camping by using park lands as liv-
ing accommodations and storing personal 
belongings on them. (36 C.F.R. §§ 2.22, 2.61 
(1994).) 
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FN18 Petitioners' argument that Santa Ana 
may not deny homeless persons the right to 
live on public property anywhere in the city 
unless it provides alternative accommoda-
tions also overlooks the Legislature's alloca-
tion of responsibility to assist destitute per-
sons to counties. (Welf. & Inst. Code, §§ 
17000-17001.5.) If the inability of petitioners 
and other homeless persons in Santa Ana to 
afford housing accounts for their need to 
“camp” on public property, their recourse 
lies not with the city, but with the county 
under those statutory provisions. 

 
The Court of Appeal erred in holding that the 

Santa Ana ordinance impermissibly infringes on the 
right of the homeless to travel. 
 

B. Punishment for Status. 
(19) The Court of Appeal invalidated the ordi-

nance for the additional reason that it imposed pun-
ishment for the “involuntary status of being home-
less.” FN19 On that basis the court held the ordinance 
was invalid because such punishment violates the 
Eighth Amendment prohibition of cruel and unusual 
punishment, and the ban on cruel or unusual punish-
ment of article I, section 17 of the California Consti-
tution. We disagree with that construction of the or-
dinance and of the activity for which punishment is 
authorized. The ordinance permits punishment for 
proscribed conduct, not punishment for status. 
 

FN19 In reaching that decision, the Court of 
Appeal did not distinguish between invol-
untarily being homeless, and involuntarily 
engaging in conduct that violated the ordi-
nance. The court assumed that an involun-
tarily homeless person who involuntarily 
camps on public property may be convicted 
or punished under the ordinance. That ques-
tion, which the Court of Appeal and the dis-
sent address, and which might be raised in an 
as applied challenge to the ordinance, is not 
before us because plaintiffs offered no evi-
dence that the ordinance was being applied in 
that manner. We express no opinion on the 
proper construction of the ordinance, in par-
ticular on whether the conduct it prohibits 
must be “willful,” or on whether or in what 
circumstances a necessity defense is availa-

ble. 
 

The holding of the Court of Appeal is not limited 
to the face of the ordinance, and goes beyond even the 
evidence submitted by petitioners. Neither the lan-
guage of the ordinance nor that evidence supports a 
conclusion that a person may be convicted and pun-
ished under the ordinance solely *1105 on the basis 
that he or she has no fixed place of abode. No author-
ity is cited for the proposition that an ordinance which 
prohibits camping on public property punishes the 
involuntary status of being homeless or, as the Court 
of Appeal also concluded, is punishment for poverty. 
Robinson v. California (1962) 370 U.S. 660 [8 
L.Ed.2d 758, 82 S.Ct. 1417], on which the court re-
lied, dealt with a statute which criminalized the status 
of being addicted to narcotics. The court made it clear, 
however, that punishing the conduct of using or pos-
sessing narcotics, even by an addict, is not impermis-
sible punishment for status. ( 370 U.S. at pp. 664, 666 
[8 L.Ed.2d at pp. 761-763].) 
 

A plurality of the high court reaffirmed the Rob-
inson holding in Powell v. Texas (1968) 392 U.S. 514 
[20 L.Ed.2d 1254, 88 S.Ct. 2145], where it rejected a 
claim that punishment of an alcoholic for being drunk 
in public was constitutionally impermissible. “The 
entire thrust of Robinson's interpretation of the Cruel 
and Unusual Punishment Clause is that criminal pen-
alties may be inflicted only if the accused has com-
mitted some act, has engaged in some behavior, which 
society has an interest in preventing, or perhaps in 
historical common law terms, has committed some 
actus reus. It thus does not deal with the question of 
whether certain conduct cannot constitutionally be 
punished because it is, in some sense, 'involuntary' or 
'occasioned by a compulsion.' ” (Id. at p. 533 [ 20 
L.Ed.2d at p. 1268].) 
 

As the district court observed in Joyce v. City and 
County of San Francisco, supra, 846 F.Supp. 843, 
857, the Supreme Court has not held that the Eighth 
Amendment prohibits punishment of acts derivative of 
a person's status. Indeed, the district court questioned 
whether “homelessness” is a status at all within the 
meaning of the high court's decisions. “As an analyt-
ical matter, more fundamentally, homelessness is not 
readily classified as a 'status.' Rather, as expressed for 
the plurality in Powell by Justice Marshall, there is a 
'substantial definitional distinction between a ”status “ 
... and a ” condition“ ....' 392 U.S. at 533, 88 S.Ct. at 
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2155. While the concept of status might elude perfect 
definition, certain factors assist in its determination, 
such as the involuntariness of the acquisition of that 
quality (including the presence or not of that charac-
teristic at birth), see Robinson, 370 U.S. at 665-69 & 
[fn.] 9, 82 S.Ct. at 1420-21 & [fn.] 9, and the degree to 
which an individual has control over that characteris-
tic.” ( 846 F.Supp. at p. 857.) 
 

The declarations submitted by petitioners in this 
action demonstrate the analytical difficulty to which 
the Joyce court referred. Assuming arguendo the ac-
curacy of the declarants' descriptions of the circum-
stances in which they were cited under the ordinance, 
it is far from clear that none had alternatives to either 
the condition of being homeless or the conduct that led 
to homelessness and to the citations. *1106  
 

The Court of Appeal erred, therefore, in con-
cluding that the ordinance is invalid because it permits 
punishment for the status of being indigent or home-
less. 
 

C. Vagueness and Overbreadth. 
The Court of Appeal concluded that the ordinance 

was vague and overbroad. It based its vagueness con-
clusion on the nonexclusive list of examples of 
camping “paraphernalia” and “facilities” in the defi-
nitions of those terms. Those definitions were so un-
specific, the court reasoned, that they invited arbitrary 
enforcement of the ordinance in the unfettered dis-
cretion of the police. The overbreadth conclusion was 
based on reasoning that the ordinance could be applied 
to constitutionally protected conduct. In that respect 
the court held that the verb “store” was overbroad as it 
could be applied to innocent conduct such as leaving 
beach towels unattended at public pools and wet um-
brellas in library foyers. 
 

1. Vagueness. 
(20a) The Tobe respondents and the People, real 

party in interest in the Zuckernick matter, argue that 
the Court of Appeal failed to apply the tests enunci-
ated by the United States Supreme Court and this court 
in applying the vagueness doctrine. It has isolated 
particular terms rather than considering them in con-
text. We agree. 
 

(21) A penal statute must define the offense with 
sufficient precision that “ordinary people can under-
stand what conduct is prohibited and in a manner that 

does not encourage arbitrary and discriminatory en-
forcement.” (Kolender v. Lawson, supra, 461 U.S. 
352, 357 [75 L.Ed.2d 903, 909]; see also Papachristou 
v. City of Jacksonville (1972) 405 U.S. 156, 162 [31 
L.Ed.2d 110, 115-116, 92 S.Ct. 839]; United States v. 
Harriss (1954) 347 U.S. 612, 617 [98 L.Ed. 989, 996, 
74 S.Ct. 808]; Thornhill v. Alabama (1940) 310 U.S. 
88, 97-98 [84 L.Ed. 1093, 1099-1100, 60 S.Ct. 736].) 
“The constitutional interest implicated in questions of 
statutory vagueness is that no person be deprived of 
'life, liberty, or property without due process of law,' 
as assured by both the federal Constitution (U.S. 
Const., Amends. V, XIV) and the California Consti-
tution (Cal. Const., art. I, § 7).” ( Williams v. Garcetti 
(1993) 5 Cal.4th 561, 567 [ 20 Cal.Rptr.2d 341, 853 
P.2d 507].) 
 

To satisfy the constitutional command, a statute 
must meet two basic requirements: (1) The statute 
must be sufficiently definite to provide adequate no-
tice of the conduct proscribed; and (2) the statute must 
provide sufficiently definite guidelines for the police 
in order to prevent arbitrary and *1107 discriminatory 
enforcement. ( Williams v. Garcetti, supra, 5 Cal.4th 
561, 567; Walker v. Superior Court (1988) 47 Cal.3d 
112, 141 [ 253 Cal.Rptr. 1, 763 P.2d 852]; People v. 
Superior Court (Caswell) (1988) 46 Cal.3d 381, 
389-390 [ 250 Cal.Rptr. 515, 758 P.2d 1046].) Only a 
reasonable degree of certainty is required, however. ( 
46 Cal.3d at p. 391.) The analysis begins with “the 
strong presumption that legislative enactments 'must 
be upheld unless their unconstitutionality clearly, 
positively, and unmistakably appears. [Citations.] A 
statute should be sufficiently certain so that a person 
may know what is prohibited thereby and what may be 
done without violating its provisions, but it cannot be 
held void for uncertainty if any reasonable and prac-
tical construction can be given to its language.' ” ( 
Walker v. Superior Court, supra, 47 Cal.3d at p. 143.) 
 

(20b) The Court of Appeal erred in holding that 
the ordinance is unconstitutionally vague. The terms 
which the Court of Appeal considered vague are not so 
when the purpose clause of the ordinance is consid-
ered and the terms are read in that context as they 
should be. ( Williams v. Garcetti, supra, 5 Cal.4th 561, 
569; see also Clark v. Community for Creative 
Non-Violence, supra, 468 U.S. 288, 290-291 [82 
L.Ed.2d 221, 224-226]; United States v. Musser (D.C. 
Cir. 1989) 873 F.2d 1513 [277 App.D.C. 256]; United 
States v. Thomas (D.C. Cir. 1988) 864 F.2d 188, 
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197-198 [274 App.D.C. 385]; ACORN v. City of Tul-
sa, Okl. (10th Cir. 1987) 835 F.2d 735, 744-745.) 
Contrary to the suggestion of the Court of Appeal, we 
see no possibility that any law enforcement agent 
would believe that a picnic in a public park constituted 
“camping” within the meaning of the ordinance or 
would believe that leaving a towel on a beach or an 
umbrella in a library constituted storage of property in 
violation of the ordinance. 
 

The stated purpose of the ordinance is to make 
public streets and other areas readily accessible to the 
public and to prevent use of public property “for 
camping purposes or storage of personal property” 
which “interferes with the rights of others to use the 
areas for which they were intended.” No reasonable 
person would believe that a picnic in an area desig-
nated for picnics would constitute camping in viola-
tion of the ordinance. The ordinance defines camping 
as occupation of camp facilities, living temporarily in 
a camp facility or outdoors, or using camp parapher-
nalia. The Court of Appeal's strained interpretation of 
“living,” reasoning that we all use public facilities for 
“living” since all of our activities are part of living, 
ignores the context of the ordinance which prohibits 
living not in the sense of existing, but dwelling or 
residing on public property. Picnicking is not living on 
public property. It does not involve occupation of 
“tents, huts, or temporary shelters” “pitched” on pub-
lic property or residing on public property. 
 

Nor is the term “store” vague. Accumulating or 
putting aside items, placing them for safekeeping, or 
leaving them in public parks, on public *1108 streets, 
or in a public parking lot or other public area is pro-
hibited by the ordinance. When read in light of the 
express purpose of the ordinance - to avoid interfering 
with use of those areas for the purposes for which they 
are intended - it is clear that leaving a towel on a 
beach, an umbrella in the public library, or a student 
backpack in a school, or using picnic supplies in a park 
in which picnics are permitted is not a violation of the 
ordinance. 
 

Unlike the Court of Appeal, we do not believe 
that People v. Mannon (1989) 217 Cal.App.3d Supp. 1 
[ 265 Cal.Rptr. 616], and People v. Davenport (1985) 
176 Cal.App.3d Supp. 10 [ 222 Cal.Rptr. 736], which 
upheld application of similar ordinances, were 
wrongly decided. 
 

(22) In Mannon the appellate department rejected 
a claim that the defendants were not “camping” within 
the definition of a Santa Barbara city ordinance. The 
court reasoned: “There is nothing ambiguous about 
the meaning of the word 'camp.' The definition is 'to 
pitch or occupy a camp ... to live temporarily in a 
camp or outdoors.' (Webster's Third New Intern. Dict. 
(1965) p. 322.) The illustrations of the word 'camp' 
utilized in the municipal code do not vary the tradi-
tional meaning of that word, they merely supplement 
it. The illustrations are consistent with the ordinary 
meaning of the word, i.e., living temporarily in the 
outdoors.... [A] reasonable person would understand 
'camp' to mean to temporarily live or occupy an area in 
the outdoors, and would not be deceived or mislead by 
the undertaking of further explanation in the munici-
pal code.” (217 Cal.App.3d at pp. Supp. 4-5.) 
 

(20c) The ordinance is not vague. It gives ade-
quate notice of the conduct it prohibits. It does not 
invite arbitrary or capricious enforcement. The supe-
rior court properly rejected that basis of the Tobe 
plaintiffs' challenge to the ordinance. The Court of 
Appeal erred in reversing that judgment on that 
ground. 
 

2. Overbreadth. 
(23a) The Court of Appeal reasoned that the or-

dinance was broader than necessary since it banned 
camping on all public property. There is no such lim-
itation on the exercise of the police power, however, 
unless an ordinance is vulnerable on equal protection 
grounds or directly impinges on a fundamental con-
stitutional right. 
 

If the overbreadth argument is a claim that the 
ordinance exceeds the police power of that city, it 
must also fail. There is no fundamental right to camp 
on public property; persons who do so are not a sus-
pect classification; *1109 and neither of the petitions 
claims that the ordinance is invidiously discriminatory 
on its face. The Legislature has expressly recognized 
the power of a city “to regulate conduct upon a street, 
sidewalk, or other public place or on or in a place open 
to the public” (Pen. Code, § 647c) and has specifically 
authorized local ordinances governing the use of mu-
nicipal parks. (Pub. Resources Code, § 5193.) Adop-
tion of the ordinance was clearly within the police 
power of the city, which may “make and enforce 
within its limits all local, police, sanitary, and other 
ordinances and regulations not in conflict with general 
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laws.” (Cal. Const., art. XI, § 7; Fisher v. City of 
Berkeley (1984) 37 Cal.3d 644, 676 [ 209 Cal.Rptr. 
682, 693 P.2d 261]; Birkenfeld v. City of Berkeley, 
supra, 17 Cal.3d 129, 159-160.) As the more than 90 
cities and the California State Association of Counties 
that have filed an amicus curiae brief in this court have 
observed, a city not only has the power to keep its 
streets and other public property open and available 
for the purpose to which they are dedicated, it has a 
duty to do so. ( San Francisco Street Artists Guild v. 
Scott (1974) 37 Cal.App.3d 667, 674 [ 112 Cal.Rptr. 
502].) 
 

(24) The Court of Appeal also failed to recognize 
that a facial challenge to a law on grounds that it is 
overbroad and vague is an assertion that the law is 
invalid in all respects and cannot have any valid ap-
plication ( Hoffman Estates v. Flipside, Hoffman Es-
tates (1982) 455 U.S. 489, 494, fn. 5 [ 71 L.Ed.2d 362, 
369, 102 S.Ct. 1186]), or a claim that the law sweeps 
in a substantial amount of constitutionally protected 
conduct. The concepts of vagueness and overbreadth 
are related, in the sense that if a law threatens the 
exercise of a constitutionally protected right a more 
stringent vagueness test applies. (Id. at p. 499 [71 
L.Ed.2d at p. 372]; Kolender v. Lawson, supra, 461 
U.S. 352, 358-359, fn. 8 [ 75 L.Ed.2d 903, 909-910].) 
 

(23b) Neither the Tobe plaintiffs nor the 
Zuckernick petitioners have identified a constitution-
ally protected right that is impermissibly restricted by 
application or threatened application of the ordinance. 
There is no impermissible restriction on the right to 
travel. There is no right to use of public property for 
living accommodations or for storage of personal 
possessions except insofar as the government permits 
such use by ordinance or regulation. Therefore, the 
ordinance is not overbroad, and is not facially invalid 
in that respect. It is capable of constitutional applica-
tion. 
 

Since the ordinance is not unconstitutionally 
overbroad, and the facial vagueness challenge must 
fail, the Court of Appeal erred in ordering dismissal of 
the complaints in the Zuckernick prosecution and 
enjoining enforcement of the ordinance. *1110  
 

IV. Disposition 
The judgment of the Court of Appeal is reversed. 

 
Lucas, C. J., Kennard, J., Arabian, J., and George, J., 

concurred. 
 
KENNARD, J., 

Concurring.-I join in the majority opinion. I write 
separately to clarify a point. 
 

The concurring opinion of Justice Werdegar 
states that the majority “evidently reject[s] on its 
merits, the claim that a homeless person may not 
constitutionally be punished for publicly engaging in 
harmless activities necessary to life, such as sleeping.” 
(Conc. opn. of Werdegar, J., post, at p. 1111.) Because 
that issue is not properly before us in this facial chal-
lenge to the ordinance, the majority does not address 
it, and it expressly says so: “[T]he Court of Appeal did 
not distinguish between involuntarily being homeless, 
and involuntarily engaging in conduct that violated the 
ordinance. The court assumed that an involuntarily 
homeless person who involuntarily camps on public 
property may be convicted or punished under the 
ordinance. That question, which the Court of Appeal 
and the dissent address, and which might be raised in 
an 'as applied' challenge to the ordinance, is not before 
us because plaintiffs offered no evidence that the 
ordinance was being applied in that manner. We ex-
press no opinion on the proper construction of the 
ordinance, in particular on whether the conduct it 
prohibits must be 'willful,' or on whether or in what 
circumstances a necessity defense is available.” (Maj. 
opn., ante, at p. 1104, fn. 19.) 
 

Thus, the majority does not decide whether a 
person who by reason of necessity falls asleep in a 
public park may constitutionally be successfully 
prosecuted. Moreover, the majority does not address, 
much less reject on its merits, a claim that there are no 
constitutional limits on punishing conduct regardless 
of the circumstances. Nor does it determine whether or 
not homelessness is a “status” as that term is described 
in Robinson v. California (1962) 370 U.S. 660 [8 
L.Ed.2d 758, 82 S.Ct. 1417], and in Powell v. Texas 
(1968) 392 U.S. 514 [20 L.Ed.2d 1254, 88 S.Ct. 
2145]. What the majority does decide is the issue 
before it: that the challenged camping ordinance does 
not on its face constitute prohibited punishment based 
on status. (Maj. opn., ante, at pp. 1104-1106.) 
 
WERDEGAR, J., 

Concurring.-I concur in the result and much of the 
reasoning of the majority. Specifically, I agree the 
procedural history of both *1111 cases (Tobe and 
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Zuckernick) dictates they be treated as purely facial 
challenges to the ordinance, and that the ordinance 
survives such a challenge. I write separately because 
in the process of rejecting plaintiffs' attack on the 
ordinance as cruel or unusual punishment, the major-
ity enters into the merits of an as applied attack, an 
issue not properly before us. I would leave the ques-
tion to another day, when we are presented with a case 
that requires its resolution. 
 

To succeed, a facial attack on the anticamping 
ordinance as cruel and unusual punishment (U.S. 
Const., 8th Amend.) or as cruel or unusual punishment 
(Cal. Const., art. I, § 17) would require showing pun-
ishment under the ordinance, in all its possible ap-
plications, is cruel, unusual or both. Plaintiffs have not 
seriously advanced that proposition, and it could be 
rejected in few words. Clearly, some acts of camping 
in public places-pitching a tent in the middle of a 
street, for example-may constitutionally be punished. 
 

The majority unnecessarily goes far beyond that 
reasoning, however, to consider, and evidently reject 
on its merits, the claim a homeless person may not 
constitutionally be punished for publicly engaging in 
harmless activities necessary to life, such as sleeping. 
Apparently the majority would reject this claim for 
two reasons: first, because, in its view, conduct may 
always be constitutionally punished no matter how 
inseparable it is, causally or logically, from a person's 
status or condition (maj. opn., ante, at pp. 1104-1105); 
and second, because it questions whether homeless-
ness is a “status” at all within the meaning of the 
United States Supreme Court's decision in Robinson v. 
California (1962) 370 U.S. 660 [8 L.Ed.2d 758, 82 
S.Ct. 1417] (maj. opn., ante, at p. 1105.) 
 

Not surprisingly, since it has disavowed the intent 
to consider the merits of an as applied challenge, the 
majority treats these issues cursorily. In so doing, it 
fails to consider the legal arguments actually made, or 
the authorities cited, by petitioners and their allied 
amici curiae. This portion of the majority opinion is 
pure dictum and should be read as such. 
 
MOSK, J. 

I dissent. 
 

By addressing only the facial challenges to the 
Santa Ana ordinance now before us and looking only 
to its neutral language, the majority sidestep the 

pressing and difficult issues raised in this case. In the 
process, they erect new procedural barriers that will 
make future as applied challenges to the ordinance 
costly and protracted, while shielding the ordinance 
from meaningful review. Unlike the majority, I de-
cline to ignore the purpose and effect of the ordinance, 
whether it is assessed on its face or as applied. *1112  
 

The City of Santa Ana (hereafter the City or Santa 
Ana) enacted the challenged ordinance as the latest 
offensive in its five-year campaign to banish the 
homeless. Under its broad provisions, a person who 
“camps” in any public area or “stores” any personal 
property in any public area is subject to citation and 
arrest for a criminal offense punishable by six months 
in jail. (Santa Ana Ord. No. NS-2160, adding art. VIII, 
§ 10-400 et seq. to Santa Ana Mun. Code (hereafter 
the ordinance), §§ 10-402, 10-403.) It has been en-
forced against homeless persons whose sole “crime” 
was to cover themselves with a blanket and rest in a 
public area. Homeless persons with no alternative but 
to temporarily leave their personal belongings in 
public places are also subject to repeated citation and 
arrest for violation of the ordinance's prohibition 
against “storing” property. 
 

The City has conceded that the purpose of the 
ordinance is to address the “problem” of the homeless 
living in its parks and other public areas. The ordi-
nance has, moreover, been enforced in a manner that 
specifically targets the homeless. 
 

For those reasons, I conclude that the ordinance is 
unconstitutional both on its face and as applied to the 
homeless residents of Santa Ana. Although a city may 
reasonably control the use of its parks and other public 
areas, it cannot constitutionally enact and enforce an 
ordinance so sweeping that it literally prevents indi-
gent homeless citizens from residing within its 
boundaries if they are unable to afford housing and 
unable to find a space in the limited shelters made 
available to them. The City cannot solve its “homeless 
problem” simply by exiling large numbers of its 
homeless citizens to neighboring localities. 
 

Although not unconstitutionally vague, the ordi-
nance fails under our decision in Parr v. Municipal 
Court (1971) 3 Cal.3d 861 [ 92 Cal.Rptr. 153, 479 
P.2d 353] (hereafter Parr), because it violates the 
guaranty of equal protection under both the United 
States Constitution (14th Amend.) and the California 
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Constitution (art. I, § 7, subd. (a)). It also impermis-
sibly impairs the fundamental right of the homeless, 
under both the United States and California Constitu-
tions, to travel freely within the state. FN1 
 

FN1 Because I believe the ordinance is in-
valid on these grounds, I find it unnecessary 
to reach the issue whether the ordinance also 
punishes the homeless on the basis of their 
status in violation of the Eighth Amendment 
or article I, section 17, of the California 
Constitution. (But see Robinson v. California 
(1962) 370 U.S. 660, 665-667 [8 L.Ed.2d 
758, 762-763, 82 S.Ct. 1417]; Powell v. 
Texas (1968) 392 U.S. 514, 551 [20 L.Ed.2d 
1254, 1278, 88 S.Ct. 2145] (conc. opn. of 
White, J.); id. at pp. 567, 570 [20 L.Ed.2d at 
pp. 1286-1287, 1288] (dis. opn. of Fortas, J.); 
Pottinger v. City of Miami (S.D.Fla. 1992) 
810 F.Supp. 1551, 1561-1565 [city's practice 
of arresting homeless persons for such activ-
ities as sleeping, standing, and congregating 
in public places violated the Eighth 
Amendment].) 

 
I. Facial and As Applied Claims 

The majority conclude that this action raises only 
facial claims. I disagree. *1113  
 

a. Pleadings and Proceedings Below 
The Tobe plaintiffs expressly pleaded both facial 

and as applied claims in their petition for writ of 
mandate. FN2 They also submitted factual evidence to 
support both the as applied and facial claims, includ-
ing expert declarations and declarations by individual 
plaintiffs and others. 
 

FN2 Thus the petition alleged that the City 
had a “custom, practice, and policy of har-
assing, arresting, and otherwise interfering 
with petitioners and other homeless individ-
uals for engaging in ordinary and essential 
activities of daily life in the public areas 
where petitioners are forced to live.” Plain-
tiffs specifically pleaded, inter alia, that re-
spondents “abused their discretion in enact-
ing and selectively enforcing Ordinance 
NS-2160 against homeless persons in viola-
tion of their right to equal protection in that 
the ordinance abridges the fundamental right 
of the homeless to travel and to freedom of 

movement.” (Italics added.) The petition 
expressly challenged particular applications 
of the ordinance, including the practice of 
arresting homeless persons for sleeping and 
possessing property in public areas. In their 
prayer for relief plaintiffs requested issuance 
of a peremptory writ of mandate compelling 
the City to refrain from enforcing the ordi-
nance, i.e., the equivalent of an injunction 
against future application of the ordinance. 

 
In opposing the writ, the City expressly 

acknowledged and addressed the Tobe plaintiffs' as 
applied claims. Thus, it conceded in its memorandum 
in opposition to the petition that “the present case 
involves a constitutional attack on a municipal ordi-
nance, both as applied and as written, which, inter 
alia, prohibits camping on public property.” (Italics 
added.) The City also conceded that “petitioners con-
tend that the ordinance, as applied to them, abridges 
their right to travel” and that “petitioners contend that 
the Ordinance, as applied to homeless persons, pun-
ishes the status and condition of homelessness.” 
(Italics added.) 
 

At the hearing on their petition in the trial court, 
plaintiffs again expressly argued that the ordinance 
violated the Eighth Amendment and abridged the right 
to travel both on its face and as applied. FN3 The trial 
court repeatedly acknowledged that the claims in-
cluded both facial and as applied challenges. Thus it 
stressed that the “thrust of this case” was the conten-
tion that the ordinance “is designed and enacted and 
implemented as an effort to address a perceived 
problem by the authorities of the City of Santa Ana 
that regards the people who have been classified ge-
nerically as, quote, 'homeless,' end quote.” (Italics 
added.) The court expressly observed that the claims 
based on the right to travel and on the Eighth 
Amendment involved the “application of the statute,” 
and it expressly considered how the ordinance “in 
*1114 application ... has a tendency to impact certain 
classes of people more than others.” (Italics added.) 
 

FN3 Thus counsel for plaintiffs argued: “If 
the court were to conclude that the Ordinance 
on its face does not abridge the right to travel 
then I would submit to the court by way of 
our declarations and exhibits ... that in fact as 
applied this ordinance abridges the right to 
travel of petitioners and homeless residents 
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of the City of Santa Ana.” (Italics added.) 
 

The trial court properly addressed the vagueness 
and overbreadth claims solely as facial challenges; 
they were brought as such. By contrast, however, in 
rejecting the right to travel and Eighth Amendment 
claims the court did not indicate that it was limiting 
itself to a facial analysis or that it was precluded from 
considering the factual evidence submitted by plain-
tiffs. Indeed, as the City has repeatedly conceded, the 
court expressly considered and rejected plaintiffs' as 
applied arguments, together with the portions of the 
evidence that plaintiffs brought to its attention in 
support of those arguments. FN4 
 

FN4 Again, during oral argument before this 
court the City was pressed on the question 
whether plaintiffs raised as applied claims; it 
candidly admitted that plaintiffs challenged 
the ordinance both facially and as applied 
and that the Court of Appeal properly ad-
dressed the as applied claims. In supple-
mental briefing, the City once more con-
ceded that plaintiffs raised both facial and as 
applied claims in the writ petition, that both 
parties addressed facial and as applied claims 
in their memoranda, and that they “argued 
both aspects of the right to travel/equal pro-
tection issue” at the hearing in the trial court. 
(Italics added.) As the City also conceded: “It 
is clear from a review of the reporter's tran-
script of the April 8, 1993 hearing that Judge 
Smith upheld the constitutionality of the or-
dinance, both as written and as applied. In 
rejecting appellants' 'as applied' attack, Judge 
Smith rejected appellants' supporting evi-
dence.” (Italics added.) These frank conces-
sions by the City, which it documented with 
specific citations to the record, squarely re-
fute the majority's conclusions that the alle-
gations of the petition did not clearly state an 
as applied challenge and that the trial court 
did not rule on the petition as one encom-
passing an as applied challenge. (See maj. 
opn., ante, p. 1087.) 

 
The City did not submit evidence or attempt to 

dispute or rebut the evidence submitted by plaintiffs, 
much of it derived from the City's own records. At oral 
argument before this court the City conceded that it 
was not precluded in the trial court from presenting 

evidence or disputing the declarations submitted by 
plaintiffs; it had the opportunity to present and rebut 
evidence but chose not to do so. As the record clearly 
shows, the City's strategy was to argue that the ordi-
nance, both facially and as applied, was a valid exer-
cise of its police power. It therefore regarded the ev-
idence submitted by plaintiffs as essentially irrelevant. 
I have no trouble concluding that the City's strategy in 
this regard resulted in a waiver. 
 

In its order directing issuance of a peremptory 
writ of mandate, the trial court ruled that “enforcement 
of Santa Ana Ordinance NS-2160 ... does not violate 
the rights of homeless persons to freedom of move-
ment.... The Court further finds that petitioners' chal-
lenges to the constitutionality of the remaining por-
tions of Santa Ana Ordinance NS-2160 are without 
merit. The Court finds that with the exception of the 
second clause of Santa Ana *1115 Municipal Code § 
10-401(a), Santa Ana Ordinance NS-2160 is consti-
tutionally valid.” (Italics added.) 
 

Nothing quoted in the order demonstrates that the 
trial court intended to, or did, address only the facial 
claims. FN5 On the contrary, the order appears on its 
face to reject both facial and as applied claims: the 
court expressly and specifically refers to “enforce-
ment” of the ordinance and to its constitutionality 
vis-a-vis the “rights of homeless persons.” 
 

FN5 The majority purport to rely only on the 
“actual judgment of the court” and not on the 
concessions of parties and the reporter's 
transcript of the hearing on the writ. (Maj. 
opn., ante, p. 1087.) The judgment, however, 
does not refer to the grounds of the ruling. It 
provides in its entirety: “It Is Hereby Or-
dered, Adjudged and Decreed that: [¶] 1. 
Judgment is entered for petitioners granting 
the Peremptory Writ of Mandate. [¶] 2. The 
Court reserves jurisdiction over the issues of 
attorney's fees and costs. Any motion for at-
torney's fees and costs shall be filed in this 
Department.” 

 
The majority nonetheless conclude-despite the 

order, the transcript of the hearing, and the conces-
sions of the parties-that no as applied challenge to the 
ordinance was “perfected.” But they point to no defi-
ciency in the pleadings. Instead, they merely note that 
“plaintiffs never identified the particular applications 
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of the law to be enjoined,” and the “only relief sought 
in the petition is a writ of mandate enjoining any en-
forcement of the ordinance by respondents.” (Maj. 
opn., ante, pp. 1086-1087.) FN6 The City made no 
objection on that ground, nor is there any indication in 
the record that the trial court declined to address the as 
applied claims on that basis. Certainly, had the trial 
court found merit in the as applied claims, it could 
readily have fashioned appropriate relief. FN7 *1116  
 

FN6 Although the majority observe that “the 
petition alleges in conclusory language that a 
pattern of unconstitutionally impermissible 
enforcement of the ordinance existed” (maj. 
opn., ante, p. 1086), there can be no doubt 
that under California's liberal pleading rules 
the petition was adequately pleaded: it gave 
notice of the claims and clearly alleged a 
pattern of constitutionally impermissible 
enforcement. The undisputed declarations in 
support of the petition show with specificity 
that the ordinance was repeatedly enforced 
against persons who were homeless. The 
prayer seeks relief as follows: “That a per-
emptory writ of mandate issue pursuant to 
Code of Civil Procedure Section 1085 com-
pelling respondents to refrain from en-
forcement of Santa Ana Municipal Code 
Section NS02160 ... [S]uch other and further 
relief as the Court may deem just and prop-
er.” The majority fail to identify any re-
quirement of the Code of Civil Procedure or 
local rules that plaintiffs further delineate the 
relief sought on their as applied claims. In-
deed, it is a rule of long standing that when an 
answer is filed a court may grant any relief 
consistent with the issues raised. (See, e.g., 
Wright v. Rogers (1959) 172 Cal.App.2d 
349, 367-368 [ 342 P.2d 447].) 

 
FN7 For example, the court could have re-
quired that the City enforce the provisions of 
the ordinance prohibiting sleeping or storing 
personal property only against those persons 
who are not homeless. An ordinance that 
prevented only those with homes from 
“camping” in public areas might be consti-
tutional; it would, of course, be of limited 
practical utility. 

 
b. Justiciability and Standing 

Plaintiffs include persons who have been cited 
under the ordinance and who, because they are 
homeless, are likely to be cited again. They thus have 
a direct personal stake in the outcome of this action. 
FN8 
 

FN8 The majority question whether plaintiffs 
are “truly”-or even sufficiently-homeless, 
concluding that the declarations they sub-
mitted did not establish that the conduct for 
which they were cited was “involuntary.” I 
am satisfied that the undisputed sworn 
statements of plaintiffs and others cited under 
the ordinance that they lack the present 
means to house themselves are sufficient to 
establish standing and to demonstrate a pat-
tern of enforcement of the ordinance against 
homeless persons. We need not inquire into 
the “voluntariness” of all the acts or deci-
sions that might have led to their current 
plight. As many of the briefs and expert 
submissions point out, the question whether 
the homeless, particularly the large propor-
tion of homeless who are mentally ill or ad-
dicted to drugs or alcohol, are “voluntarily” 
living in the streets is complex. Even when 
services or welfare benefits are available, it 
may be beyond the resources of many 
homeless persons to avail themselves of such 
assistance. 

 
In any event, in light of the shortage of ser-
vices and beds for the homeless, including 
the mentally ill and unaccompanied children, 
the question of “voluntariness” is almost 
academic. The undisputed fact is that Santa 
Ana has only 332 beds for a population of 
approximately 3,000 homeless. The vast 
majority of homeless in Santa Ana do not 
have the alternative of sleeping in a bed, off 
the streets. (See also Vernez et al., Review of 
California's Program for the Homeless 
Mentally Disabled (1988) pp. 1, 13, 15 
[RAND study prepared for California De-
partment of Mental Health, reporting, inter 
alia, that about 30 percent of Orange County 
homeless suffer from severe mental disor-
ders]; Stats. 1988, ch. 1517, § 1, p. 5382 
[legislative finding that the extreme shortage 
of mental health services in California has 
led to redirection of long-term psychiatric 
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patients “into a state of homelessness”]; 
Stats. 1985, ch. 1286, § 1.5, p. 4415 [legisla-
tive finding that “large numbers of mentally 
disordered adults are homeless”]; State of 
Cal., Department of Youth Authority, Policy 
Review and Update: Statewide Needs As-
sessment of Youth Shelters and Youth Cen-
ters (1993) pp. 1, II.2-3 [indicating that Or-
ange County has only 31 beds for unaccom-
panied children, although there are an esti-
mated 3,000 to 4,000 unaccompanied chil-
dren in the county]; United States Confer-
ence of Mayors, A Status Report on Hunger 
and Homelessness in America's Cities: 
1993-A 26 City Survey (Dec. 1993) p. 29 
[children, including unaccompanied children 
or “runaways,” account for an estimated 30 
percent of the homeless population].) 

 
In addition, plaintiffs address their as applied 

claims broadly to the unlawful implementation of the 
ordinance against all homeless persons. Plaintiffs thus 
have sufficient interest as citizens of Santa Ana, under 
our “public right/public duty” doctrine, to bring claims 
on behalf of other homeless persons who have, as a 
group, been targeted by the ordinance. (See Green v. 
Obledo (1981) 29 Cal.3d 126, 144-145 [ 172 Cal.Rptr. 
206, 624 P.2d 256]; Common Cause v. Board of Su-
pervisors (1989) 49 Cal.3d 432, 439 [ 261 Cal.Rptr. 
574, 777 P.2d 610].) The case “poses a question which 
is of broad public interest, is likely to recur, and 
should receive uniform resolution throughout the 
state.” ( Ramirez v. Brown (1973) 9 Cal.3d 199, 203 [ 
107 Cal.Rptr. 137, 507 P.2d 1345].) 
 

Our courts have repeatedly applied the “public 
right/public duty” exception to the general rule that 
ordinarily a writ of mandate will issue only to *1117 
persons who are “beneficially interested.” (Code Civ. 
Proc., § 1086.) Thus in Green v. Obledo, supra, 29 
Cal.3d 126, recipients of welfare benefits petitioned 
for writ of mandate challenging the compliance of a 
regulation with the Social Security Act. We held that “ 
' ”where the question is one of public right and the 
object of the mandamus is to procure the enforcement 
of a public duty, the relator need not show that he has 
any legal or special interest in the result, since it is 
sufficient that he is interested as a citizen in having the 
laws executed and the duty in question enforced .... “ ' 
” (Id. at p. 144; accord, Common Cause v. Board of 
Supervisors, supra, 49 Cal.3d at p. 439.) FN9 

 
FN9 (See also Parr, supra, 3 Cal.3d 359 
[plaintiff had standing to challenge an an-
ti-“hippie” ordinance although she was her-
self manifestly not a “hippie” but a resident 
and merchant in the city]; Timmons v. 
McMahon (1991) 235 Cal.App.3d 512, 518 [ 
286 Cal.Rptr. 620] [applying public interest 
exception in case involving eligibility rights 
for welfare benefits]; Driving Sch. Assn. of 
Cal. v. San Mateo Union High Sch. Dist. 
(1992) 11 Cal.App.4th 1513 [ 14 Cal.Rptr.2d 
908] [applying public interest exception in 
case seeking to prevent school district from 
charging high school students tuition for a 
drivers' training class].) 

 
Furthermore, plaintiffs show a sufficient benefi-

cial interest as citizens who seek to restrain the illegal 
expenditure or waste of city funds to implement an 
ordinance in an unconstitutional manner. (See Code 
Civ. Proc., § 526a; Blair v. Pitchess (1971) 5 Cal.3d 
258, 267-269 [ 96 Cal.Rptr. 42, 486 P.2d 1242, 45 
A.L.R.3d 1206] [an action to restrain county or city 
officials from continuing to enforce provisions of an 
unconstitutional law presents a true case or contro-
versy, regardless of whether the plaintiff and the de-
fendant each have a special, personal interest in the 
outcome of the action]; Van Atta v. Scott (1980) 27 
Cal.3d 424, 450, fn. 28 [ 166 Cal.Rptr. 149, 613 P.2d 
210] [an action that “meets the criteria of section 526a 
satisfies case or controversy requirements”]; Ames v. 
City of Hermosa Beach (1971) 16 Cal.App.3d 146, 
150 [ 93 Cal.Rptr. 786].) As we have emphasized, “it 
has never been the rule in this state that parties in 
[taxpayer suits] must have a personal interest in the 
litigation.... '[N]o showing of special damage to the 
particular taxpayer has been held necessary.' ” ( Blair 
v. Pitchess, supra, 5 Cal.3d at pp. 269-270.) 
 

Because the City has used, and continues to use, 
taxpayer funds to cite and prosecute persons who store 
belongings or sleep in public places in violation of an 
ordinance challenged as unconstitutional, these citi-
zen-plaintiffs have a sufficient interest to confer 
standing. Consequently, plaintiffs' as applied claims 
challenging the implementation of the ordinance 
against homeless persons present “a true case or con-
troversy.” ( Blair v. Pitchess, supra, 5 Cal.3d at p. 
269.) 
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The majority also conclude that an as applied 
claim challenging a criminal statute is justiciable only 
after “the circumstances of its application have *1118 
been established by conviction or otherwise.” (Maj. 
opn., ante, p. 1085.) But in analogous cases we have 
not required conviction as a prerequisite to standing. 
Thus in Murgia v. Municipal Court (1975) 15 Cal.3d 
286 [ 124 Cal.Rptr. 204, 540 P.2d 44], we concluded 
that the defendants, members of a particular union, 
could obtain discovery to determine whether various 
penal statutes were being discriminatorily enforced 
against them in violation of equal protection. The 
defendants had been charged with, but not yet con-
victed of, violations of the statutes. (Id. at p. 291, fn. 
2.) Indeed, we implicitly acknowledged that the de-
fense of discriminatory enforcement did not reach the 
question of guilt or innocence: “Because the particular 
defendant, unlike similarly situated individuals, suf-
fers prosecution simply as the subject of invidious 
discrimination, such defendant is very much the direct 
victim of the discriminatory enforcement practice. 
Under these circumstances, discriminatory prosecu-
tion becomes a compelling ground for dismissal of the 
criminal charge, since prosecution would not have 
been pursued except for the discriminatory design of 
the prosecuting authorities.” (Id. at p. 298, fn. omit-
ted.) FN10 
 

FN10 Similarly, under the Eighth Amend-
ment it is not essential to have a formal ad-
judication of guilt to challenge a provision 
that makes status a criminal offense. In Joyce 
v. City and County of San Francisco 
(N.D.Cal. 1994) 846 F.Supp. 843, 853, the 
district court expressly rejected the defend-
ants' contention that a claim under the Eighth 
Amendment could be made only by a party 
convicted of a criminal offense. As Joyce 
emphasized, that proposition was refuted by 
the United States Supreme Court in Ingra-
ham v. Wright (1977) 430 U.S. 651, 666-668 
[51 L.Ed.2d 711, 726-728, 97 S.Ct. 1401], 
which expressly provided that in addition to 
proscribing certain types of punishments to 
those convicted of crimes, the amendment 
“imposes substantive limits on what can be 
made criminal.” Like Joyce, this case alleges 
discrimination on the basis of the status of 
homelessness-i.e., it challenges the ordinance 
under the substantive provisions of the 
Eighth Amendment. Moreover, “fines ... 
traditionally have been associated with the 

criminal process” and subjected to the limi-
tations imposed by the Eighth Amendment. 
(Ingraham v. Wright, supra, 430 U.S. at p. 
664 [51 L.Ed.2d at pp. 725-726].) 

 
The majority also plainly imply that an as applied 

challenge must necessarily be restricted to a 
case-by-case showing by each individual who is con-
victed under the ordinance that he or she was “truly 
homeless” and that the ordinance was improperly 
applied in each case. Such a requirement-which is 
tantamount to requiring an individual trial of a “ne-
cessity” defense for each person cited under the or-
dinance-is unwarranted. (See, e.g., Ramirez v. Brown, 
supra, 9 Cal.3d 199 [holding that challenged provi-
sions were unconstitutional as applied to all 
ex-felons]; Van Atta v. Scott, supra, 27 Cal.3d at pp. 
433, 452-453 [holding that San Francisco's manner of 
applying statutes for pretrial release of criminal de-
fendants violated due process].) It would needlessly 
subject large numbers of homeless persons to the 
criminal justice system for wholly innocuous conduct 
and overwhelm *1119 our already strained judicial 
resources, while effectively insulating the ordinance 
from meaningful review. FN11  
 

FN11 We have recognized that mandamus 
review is appropriate where, as here, im-
portant issues would be effectively removed 
from judicial review if standing is not con-
ferred. (See Driving Sch. Assn. of Cal. v. San 
Mateo Union High Sch. Dist., supra, 11 
Cal.App.4th at p. 1519 [“High school stu-
dents who take this brief 24-hour class are 
unlikely to have the financial resources or the 
economic interest necessary to maintain the 
protracted litigation necessary to test the 
School District's authority to charge tuition 
for the class.”].) In this case, similarly, the 
targets of the ordinance are unlikely to have 
the financial resources to test the City's au-
thority on a case-by-case basis. Because the 
City may cite, arrest, and detain homeless 
residents repeatedly without “actually con-
victing” them in a full-blown judicial pro-
ceeding, even under the majority's construc-
tion it would be justiciable as an issue 
“evading review.” 

 
Significantly, federal courts recently addressing 

similar challenges to “anti-camping” measures have 
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consistently done so by examining ordinances as ap-
plied to the homeless in general, not on a case-by-case 
basis, and have not required conviction to establish 
standing. (See Pottinger v. City of Miami, supra, 810 
F.Supp. at p. 1554 [challenging manner in which city 
“applies these laws to homeless individuals”]; Joyce v. 
City and County of San Francisco, supra, 846 F.Supp. 
at p. 846 [challenging ordinance “only insofar as it 
specifically penalizes certain 'life sustaining activities' 
engaged in by the homeless”]; Johnson v. City of 
Dallas (N.D.Tex. 1994) 860 F.Supp. 344, 346 [ad-
dressing constitutionality of city ordinances “enacted, 
enforced, or both, allegedly to remove homeless per-
sons from public view”].) 
 

In sum, there is ample authority to conclude that 
these plaintiffs have standing and state justiciable 
claims, both facial and as applied. Most of the plain-
tiffs have been cited and fined for violations of the 
ordinance, and most are taxpayers. Moreover, because 
Santa Ana has effectively criminalized sleeping and 
storing personal property in any public places, plain-
tiffs and other homeless persons in Santa Ana-who 
have no legal alternative but to sleep and store per-
sonal property in public short of leaving the city al-
together-will necessarily be subject to future citation 
and/or arrest. The as applied claims are therefore 
properly before us. 
 

II. Equal Protection 
In my view the ordinance violates equal protec-

tion under the rule of our decision in Parr, supra, 3 
Cal.3d 861, because it intentionally discriminates 
against homeless persons who have no alternative but 
to sleep and store their property in public areas of the 
City. FN12 *1120  
 

FN12 The majority incorrectly assert that 
plaintiffs did not pursue an equal protection 
theory. The writ petition expressly pleaded 
equal protection claims, including violations 
of the right to travel. Parr, supra, 3 Cal.3d 
861, a case devoted to equal protection 
analysis, was extensively briefed by the par-
ties and amici curiae. Moreover, as discussed 
below, the right to travel is properly analyzed 
under an equal protection test. 

 
a. Scope of Analysis 

As amici curiae for the City concede, “Neither we 
nor the Court can or should avoid that [sic] this case 

involves questions about the homeless, although the 
text of the Ordinance is neutral and does not single out 
the homeless in any manner.” Although I believe we 
can construe the ordinance both facially and as ap-
plied, in either case we must look beyond the neutral 
face of the measure to its underlying purpose and its 
impact on particular groups. 
 

There is ample precedent for doing so. In Shapiro 
v. Thompson (1969) 394 U.S. 618, 628 [22 L.Ed.2d 
600, 611-612, 89 S.Ct. 1322], the Supreme Court 
examined the legislative history of the statutes there 
challenged and found “weighty evidence that exclu-
sion from the jurisdiction of the poor who need or may 
need relief was the specific object of these provi-
sions.” FN13 
 

FN13 (See also Arlington Heights v. Metro-
politan Housing Corp. (1977) 429 U.S. 252, 
265-266 [50 L.Ed.2d 450, 464-465, 97 S.Ct. 
555] [recognizing the relevance of discrimi-
natory purpose in assessing the validity of a 
rezoning decision]; Parr, supra, 3 Cal.3d 
861; Serrano v. Priest (1976) 18 Cal.3d 728, 
740-741, 747 [ 135 Cal.Rptr. 345, 557 P.2d 
929] [invalidating California's facially neu-
tral school financing scheme in its entirety on 
the basis of evidence showing it had a dis-
criminatory effect]; see generally, California 
Mfrs. Assn. v. Public Utilities Com. (1979) 
24 Cal.3d 836, 844 [ 157 Cal.Rptr. 676, 598 
P.2d 836] [“both the legislative history of the 
statute and the wider historical circumstances 
of its enactment are legitimate and valuable 
aids in divining the statutory purpose”].) 

 
In Parr, supra, 3 Cal.3d 861, we addressed a 

challenge to a facially neutral ordinance enacted by 
the City of Carmel-by-the-Sea that was similarly 
aimed at “an extraordinary influx of undesirable and 
unsanitary visitors to the City, sometimes known as 
'hippies.' ” (Id. at p. 863.) We determined that despite 
the neutral terms of the ordinance, we were required to 
look beyond its literal language to determine its pur-
pose. We stressed that “ '[a] state enactment cannot be 
construed for purposes of constitutional analysis 
without concern for its immediate objective [citations] 
and for its ultimate effect [citations].' ” (Id. at p. 864.) 
 

Among other precedents, we cited Justice Ste-
phen J. Field's perceptive opinion in Ho Ah Kow v. 
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Nunan (D.Cal. 1879) 12 F. Cas. 252 (No. 6,546), 
which invalidated a facially neutral San Francisco 
ordinance requiring every male entering the county 
jail to have his hair cut to a uniform length of one inch. 
Under the ordinance a Chinese man convicted of a 
misdemeanor violation was subjected to loss of his 
traditional queue. 
 

Justice Field based his ruling on a conclusion that 
the purpose and effect of the ordinance-although not 
expressed on the face of the provision-was *1121 to 
punish the then racially unpopular Chinese: “The class 
character of this legislation is none the less manifest 
because of the general terms in which it is expressed.” 
(Ho Ah Kow v. Nunan, supra, 12 F. Cas. at p. 255.) He 
referred to statements of supervisors in debate on the 
passage of the ordinance for the purpose of ascer-
taining the “general object of the legislation proposed, 
and the mischiefs sought to be remedied.” (Ibid.) He 
added, “When we take our seats on the bench we are 
not struck with blindness, and forbidden to know as 
judges what we see as men; and where an ordinance, 
though general in its terms, only operates upon a spe-
cial race, sect or class, it being universally understood 
that it is to be enforced only against that race, sect or 
class, we may justly conclude that it was the intention 
of the body adopting it that it should only have such 
operation, and treat it accordingly.” (Ibid.) 
 

Guided by Justice Field, we declined in Parr to 
“blind ourselves to official pronouncements of hostile 
and discriminatory purpose solely because the ordi-
nance employs facially neutral language.” ( 3 Cal.3d at 
p. 865.) We examined the purpose expressed by the 
Carmel City Council in enacting the measure and 
concluded that “[t]he irrefragable implication is that 
the Carmel City Council sought, through Municipal 
Code section 697.02, to rid the city of the blight it 
perceived to be created by the presence of the hip-
pies.” (Ibid.) 
 

In construing the Carmel ordinance we also ex-
amined its probable impact: “Those officials respon-
sible for the enforcement of the law are put on notice 
that the public property in the city is in imminent 
danger because of the influx of a particular class 
against which the ordinance is unmistakably directed. 
The inevitable effect must be discriminatory en-
forcement consistent with the discriminatory purpose 
expressed by the council ....” ( Parr, supra, 3 Cal.3d at 
p. 868.) On these grounds we held that the ordinance 

violated equal protection by stigmatizing a particular 
group. In the present case as well, we are obligated to 
look behind the neutral facade of the ordinance. 
 

b. Purpose and Effect of the Ordinance 
As in Parr, supra, 3 Cal.3d 861, although the or-

dinance is neutral on its face we need not go far afield 
to determine the purpose that the City sought to 
achieve. Over the past four years, Santa Ana has en-
gaged in what the Court of Appeal aptly called a 
“crusade against the homeless.” 
 

In a memorandum titled “Vagrants,” dated June 
16, 1988, the City's executive director of the recrea-
tion and community services agency informed the 
City Park Superintendent: “A task force has been 
formed in an *1122 effort to deal with the vagrants. 
The City Council has developed a policy that the 
vagrants are no longer welcome in the City of Santa 
Ana.... In essence, the mission of this program will be 
to move all vagrants and their paraphernalia out of 
Santa Ana by continually removing them from the 
places that they are frequenting in the City.” 
 

The City's vagrancy task force developed and 
implemented a plan that included discouraging food 
providers-such as the Orange County Rescue Mission 
and the Salvation Army-from feeding the homeless, 
turning on sprinklers in public parks, and confiscating 
and destroying the personal property of homeless 
residents. After a legal challenge to that plan the City 
agreed to a settlement in April 1990 that included 
posting maintenance hours, ceasing to conduct 
maintenance “sweeps” in public areas, and providing 
for storage and retrieval of confiscated property. 
 

Only a few months later, however, in August 
1990, the Santa Ana police mounted “Operation Civic 
Center,” described in an internal memorandum as 
follows: “Eddie West Field [an open-air football sta-
dium adjacent to the Civic Center] was used as the 
command post because it supplied a secured area 
where we could house multiple arrestees. In addition, 
it also allowed access to restroom facilities and water 
for the persons arrested. Four Police Service Officers 
were assigned to the command post to process all 
arrestees. This included photographing, fingerprint-
ing, documentation and running record and warrant 
checks. Two officers were also assigned to the com-
mand post for care and custody of the arrestees. Five 
2-man observer teams were assigned throughout the 
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plaza area looking for criminal activity. Each of the 
five 2-man teams was completely concealed and was 
able to observe the violations from a safe and secure 
location. Five 2-man arrest teams were called into the 
plaza area by the observers and the arrest teams took 
the violators into custody. The violators were then 
transported to the command post at Eddie West Field 
where they were processed.” 
 

There were 28 arrests for littering, 2 for drinking 
in public, 7 for urinating in public, 18 for jaywalking, 
2 for destroying vegetation, 2 for riding bicycles on a 
sidewalk, 1 for glue sniffing, 1 for removing trash 
from a bin, and 2 for an obscure violation of the City's 
fire code. Two persons who proved they had homes 
were released. The homeless arrestees were hand-
cuffed, transported to an athletic field for booking, 
chained to benches for up to six hours, and identified 
with numbers written on their arms with markers. At 
the conclusion of the detention, the police loaded the 
homeless into vans, drove them to the edge of the 
Central Command Area of the Santa Ana Police De-
partment, and dropped them off. 
 

The homeless brought a further civil action 
against the City for injunctive relief, asserting they 
were victims of discriminatory law enforcement. The 
*1123 trial court agreed, ruling that the homeless were 
a cognizable class who had been singled out for arrest 
for offenses that rarely, if ever, even drew citations in 
Santa Ana. The trial court concluded: “In short, this 
Court finds that the Santa Ana Police Department 
deliberately and intentionally implemented a program 
which targeted those persons living in the Civic Cen-
ter, the homeless.” 
 

In October 1990 the City apparently settled the 
action. It agreed that “it shall be [] the policy of [the 
City of Santa Ana] to refrain from discriminating 
against individuals on the basis of their homelessness” 
and it shall not “take individual or concerted action to 
drive homeless individuals from Santa Ana.” The 
stipulation was made an order of the court, but no 
judgment has been entered. The case is to be dis-
missed during this year. 
 

The ordinance before us reflects the same purpose 
as Santa Ana's previous official policies: to drive 
“vagrants” out of Santa Ana. There can be no doubt 
that it was enacted to resolve what the City refers to in 
its brief as “the homeless problem.” As that brief 

explains: “The City is directly impacted by the 
homeless problem because homeless persons attempt 
to live on property it owns or controls, thereby causing 
the myriad of public health and police related concerns 
which the City must combat in the face of constantly 
diminishing financial resources.” The City again ex-
pressly conceded at oral argument that the purpose of 
the ordinance was to address the problem of homeless 
persons “camping” in public areas, including the 
parking lot across from city hall. FN14 
 

FN14 The majority expressly venture no 
opinion on whether and in what circum-
stances a necessity defense might be availa-
ble. (Maj. opn., ante, p. 1104, fn. 19.) They 
nonetheless note that a deputy district attor-
ney “expressed his opinion at oral argument” 
that a necessity defense “might” be available 
to “truly homeless” persons. (Maj. opn., ante, 
p. 1088 fn. 8.) Because of that “opinion” the 
majority refuse to conclude that the City in-
tends to enforce the ordinance against per-
sons who have no alternative to “camping” or 
storing “camp paraphernalia” on public 
property. Nothing in the ordinance provides 
an exception for homeless persons, however, 
and the district attorney's “opinion” does not 
purport to bind the City or even to express the 
City's intent in implementing the ordinance. 
Moreover, even if a necessity defense were 
available, it would not prevent the City from 
repeatedly citing and arresting homeless 
persons and subjecting them to an endless 
round of costly and complex judicial pro-
ceedings. Thus the effect of the ordinance 
would continue to be to drive the homeless 
from Santa Ana, as it is clearly intended to 
do. 

 
Even if the City had not so candidly admitted its 

purpose, however, the inevitable effect of the ordi-
nance is to target the homeless. Because there are beds 
in local shelters for only about one in ten homeless 
persons in Santa Ana, an ordinance outlawing 
“camping” in all public areas effectively accomplishes 
the purpose of driving out the homeless, despite its 
neutral wording. Although the City and amici curiae 
observe that the ordinance *1124 would also apply to 
the mayor and the Girl Scouts, it is unlikely that any 
significant number of Santa Ana residents or visitors 
other than the homeless would choose to sleep, pro-
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tected only by a blanket, in a public parking lot or to 
store personal property in the open. FN15 
 

FN15 (See Waldron, Homelessness & the 
Issue of Freedom (1991) 39 UCLA L.Rev. 
295, 313 [Anticamping ordinances “have and 
are known and even intended to have a spe-
cific effect on the homeless which is different 
from the effect they have on the rest of us.... 
[E]veryone is perfectly well aware of the 
point of passing these ordinances, and any 
attempt to defend them on the basis of their 
generality is quite disingenuous.”].) 

 
We concluded in Parr, supra, 3 Cal.3d at page 

870, that “we cannot be oblivious to the transparent, 
indeed the avowed, purpose and the inevitable effect 
of the ordinance in question: to discriminate against an 
ill-defined social caste whose members are deemed 
pariahs by the city fathers. This court has been con-
sistently vigilant to protect racial groups from the 
effects of official prejudice, and we can be no less 
concerned because the human beings currently in 
disfavor are identifiable by dress and attitudes rather 
than by color.” That vigilance is even more important 
now. Today's pariahs are no longer the relatively 
carefree “hippies,” many of whom chose that lifestyle, 
but persons who are homeless largely by necessity and 
who face far greater restrictions under this ordinance 
than merely keeping off the grass. FN16 
 

FN16 The majority attempt to distinguish 
Parr on its facts, arguing that the Carmel 
ordinance “banned a customary use of the 
city park.” (Maj. opn., ante, p. 1094.) But 
their discussion of Parr is merely dictum, 
because they decline to acknowledge or ad-
dress the equal protection claims on the 
merits. It is also unpersuasive. The Carmel 
ordinance made it unlawful to “[c]limb any 
tree; or walk, stand or sit upon monuments, 
vases, fountains, railings, fences, planted 
areas, or upon any other property not de-
signed or customarily used for such purpos-
es, or to sit on any sidewalks or steps, or to lie 
or sit on any lawns.” ( Parr, supra, 3 Cal.3d 
at p. 862, italics added.) Thus, Parr did not 
turn on the issue of the “customary” use of 
the public areas in Carmel, but, as here, on 
whether a city could prohibit innocuous be-
havior for the constitutionally impermissible 

purpose of driving a disfavored group from 
its bounds. The majority also argue unper-
suasively that we must ignore the obvious 
purpose of the Santa Ana ordinance because, 
two years previously, Santa Ana had agreed 
to discontinue attempts to force the homeless 
to leave. Their approach permits the City to 
continue to discriminate against the homeless 
so long as it does not expressly articulate an 
impermissible purpose. We have explicitly 
rejected the notion that the mere appearance 
of neutrality can be used to shield discrimi-
natory legislation. ( Parr, supra, 3 Cal.3d at 
p. 870; see also Mulkey v. Reitman (1966) 64 
Cal.2d 529 [ 50 Cal.Rptr. 881, 413 P.2d 825], 
affd. sub nom. Reitman v. Mulkey (1967) 387 
U.S. 369 [18 L.Ed.2d 830, 87 S.Ct. 1627].) 

 
A century ago Anatole France exposed the cruel 

hypocrisy of such “neutral” laws against the indigent: 
“The law, in its majestic equality, forbids the rich as 
well as the poor to sleep under bridges, to beg in the 
streets, and to steal bread.” (France, Le Lys Rouge 
(1894) ch. 7.) Even under a facial analysis we cannot 
blind ourselves to the evident intent of the Santa Ana 
ordinance. Recognizing that intent, I would hold that 
the ordinance *1125 impermissibly discriminates 
against the homeless and thereby violates equal pro-
tection. FN17  
 

FN17 We need not hold, therefore, that 
homeless persons are members of a “suspect 
class” in order to invalidate the ordinance on 
equal protection grounds. As in Parr, supra, 
3 Cal.3d 861, the purpose of the ordinance-to 
banish a disfavored group-is plainly not a 
legitimate state interest. (See also U. S. Dept. 
of Agriculture v. Moreno (1973) 413 U.S. 
528, 534 [37 L.Ed.2d 782, 787-789, 93 S.Ct. 
2821] [invalidating a federal statute that dis-
criminated against “hippies” and “hippie” 
communes: “if the constitutional conception 
of 'equal protection of the laws' means any-
thing, it must at the very least mean that a 
bare congressional desire to harm a politi-
cally unpopular group cannot constitute a 
legitimate governmental interest.”]; 
Cleburne v. Cleburne Living Center, Inc. 
(1985) 473 U.S. 432, 448 [87 L.Ed.2d 313, 
325-326, 105 S.Ct. 3249] [holding city's de-
nial of building permit invalid because the 
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decision discriminated against the “mentally 
retarded”].) 

 
III. Right to Travel 

The ordinance also impermissibly penalizes the 
fundamental right of indigent homeless persons to 
travel to or remain in Santa Ana, by denying them the 
basic necessities of sleeping and storing personal 
belongings in any public areas. 
 

a. Constitutional Freedom to Travel and Abide 
Both the United States Supreme Court and the 

courts of California have expressly recognized a 
fundamental constitutional right to travel, “a basic 
human right protected by the United States and Cali-
fornia Constitutions as a whole.” ( In re White (1979) 
97 Cal.App.3d 141, 148 [ 158 Cal.Rptr. 562]; see, e.g., 
Shapiro v. Thompson, supra, 394 U.S. at p. 629 [22 
L.Ed.2d at p. 612].) FN18 A law implicates the right to 
travel when it either penalizes travel or is intended to 
impede travel. ( Attorney General of N.Y. v. So-
to-Lopez, supra, 476 U.S. at p. 903 [90 L.Ed.2d pp. 
905-906] [“A state law implicates the right to travel 
when it actually deters such travel [citations], when 
impeding travel is its primary objective [citations], or 
when it ' ”uses any classification which serves to pe-
nalize the exercise of that right.“ ' ”].) 
 

FN18 Although the Supreme Court has never 
reached a consensus concerning the specific 
constitutional source of the right to travel, it 
has often either relied upon or recognized the 
equal protection clause as a potential source 
of the right. (See, e.g., Shapiro v. Thompson, 
supra, 394 U.S. at pp. 630, 634 [22 L.Ed.2d 
at pp. 612-613, 614-615]; Zobel v. Williams 
(1982) 457 U.S. 55, 66-67 [72 L.Ed.2d 672, 
681-682, 102 S.Ct. 2309] (conc. opn. of 
Brennan, J.); Memorial Hospital v. Maricopa 
County (1974) 415 U.S. 250, 253-270 [39 
L.Ed.2d 306, 312-322, 94 S.Ct. 1076]).) “ 
'[T]he right to travel receives its most force-
ful expression in the context of equal protec-
tion analysis.' ” ( Attorney General of N.Y. v. 
Soto-Lopez (1986) 476 U.S. 898, 902, fn. 2 [ 
90 L.Ed.2d 899, 905, 106 S.Ct. 2317], (plur. 
opn. of Brennan, J.).) 

 
The United States Supreme Court has repeatedly 

rejected statutes designed to exclude the indigent. 
Thus in Edwards v. California (1941) 314 U.S. 160, 

174 [86 L.Ed. 119, 125-126, 62 S.Ct. 164], the court 
struck down *1126 a California statute that prohibited 
the transportation of indigent nonresidents into Cali-
fornia. The court explained that a community may not 
“gain a momentary respite from the pressure of events 
by the simple expedient of shutting its gates to the 
outside world.” (Id. at p. 173 [86 L.Ed. at p. 125].) 
Similarly, in Shapiro v. Thompson, supra, 394 U.S. at 
page 629 [22 L.Ed.2d at p. 612], the court held that the 
right to travel was triggered by any attempt to “fence 
out” indigents. (See also Memorial Hospital v. Mari-
copa County, supra, 415 U.S. 250 [indigents' right to 
travel and settle in Arizona was impermissibly pe-
nalized by durational residency requirements for 
nonemergency medical care for indigents at county 
expense].) 
 

The right to travel includes the right to stay as 
well as the right to go. (See, e.g., Kent v. Dulles (1958) 
357 U.S. 116, 126 [2 L.Ed.2d 1204, 1210, 78 S.Ct. 
1113] [“Freedom of movement is basic in our scheme 
of values.”];   Dunn v. Blumstein (1972) 405 U.S. 330, 
338 [31 L.Ed.2d 274, 281-282, 92 S.Ct. 995] [right to 
travel ensures “freedom to enter and abide”], italics 
added; Attorney General of N.Y. v. Soto-Lopez, supra, 
476 U.S. at p. 903 [90 L.Ed.2d at pp. 905-906] [right 
encompasses burdens on freedom to enter and abide in 
states]; Papachristou v. City of Jacksonville (1972) 
405 U.S. 156 [31 L.Ed.2d 110, 92 S.Ct. 839] [va-
grancy ordinance offends freedom of movement].) 
Our courts, too, have recognized that the right to travel 
includes the “concomitant right not to travel.” ( In re 
Marriage of McGinnis (1992) 7 Cal.App.4th 473, 480 
[ 9 Cal.Rptr.2d 182], italics added; see also In re 
White, supra, 97 Cal.App.3d at pp. 148-149 [banish-
ment violates constitutional right to freedom of trav-
el]; In re Barbak S. (1993) 18 Cal.App.4th 1077, 
1084-1086 [ 22 Cal.Rptr.2d 893] [same]; People v. 
Bauer (1989) 211 Cal.App.3d 937, 944 [ 260 Cal.Rptr. 
62] [same].) 
 

b. Intrastate Travel 
This case involves intrastate travel. In California 

we have expressly recognized that the constitutional 
right to freedom of movement necessarily embraces 
intrastate travel. “[T]he right to intrastate travel 
(which includes intramunicipal travel) is a basic hu-
man right protected by the United States and Califor-
nia Constitutions.” ( In re White, supra, 97 Cal.App.3d 
at p. 148; see also In re Marriage of Fingert (1990) 
221 Cal.App.3d 1575, 1581 [ 271 Cal.Rptr. 389] 
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[court order requiring parent to relocate or lose cus-
tody violates right to intrastate travel]; People v. 
Bauer, supra, 211 Cal.App.3d at p. 944 [requiring 
defendant to obtain official approval of choice of 
residence as a condition of probation impinges on 
right to intrastate travel].) 
 

The right to intrastate travel in this state is pro-
tected without regard to federal decisions on the issue, 
because the rights guaranteed by the California Con-
stitution “ 'are not dependent upon those guaranteed 
by the United *1127 States Constitution.' ” ( In re 
White, supra, 97 Cal.App.3d at p. 148.) Nonetheless, I 
would approve the holding in White, concluding that 
the United States Constitution ensures the right to 
intrastate, as well as interstate, travel. 
 

Although the United States Supreme Court has 
not expressly addressed the right to intrastate travel, it 
has strongly suggested that such a broad reading of the 
right to travel is appropriate. Thus in Kolender v. 
Lawson (1983) 461 U.S. 352, 358 [75 L.Ed.2d 903, 
909-910, 103 S.Ct. 1855], the court emphasized that a 
law prohibiting wandering the streets at night without 
identification implicated “consideration of the con-
stitutional right to freedom of movement.” (See also 
Papachristou v. City of Jacksonville, supra, 405 U.S. 
at p. 164 [31 L.Ed.2d at pp. 116-117] [“ 'wandering or 
strolling' ” are “historically part of the amenities of life 
as we have known them”].) 
 

The Circuit Courts of Appeal have repeatedly 
concluded that the right encompasses intrastate travel. 
(See, e.g., Spencer v. Casavilla (2d Cir. 1990) 903 
F.2d 171, 174; Lutz v. City of York, PA. (3d Cir. 1990) 
899 F.2d 255, 268 [“the right to move freely about 
one's neighborhood or town ... is indeed 'implicit in the 
concept of ordered liberty' and 'deeply rooted in the 
Nation's history' ”]; King v. New Rochelle Municipal 
Housing Authority (2d Cir. 1971) 442 F.2d 646, 
648-649 [right to travel includes intrastate travel].) As 
the Second Circuit recognized in King, “It would be 
meaningless to describe the right to travel between 
states as a fundamental precept of personal liberty and 
not acknowledge a correlative constitutional right to 
travel within a state.” ( 442 F.2d at p. 648, fn. omitted, 
italics added.) 
 

c. Impact of the Ordinance 
The majority conclude that the ordinance does not 

inevitably conflict with the right to travel because it 

“has no impact, incidental or otherwise, on the right to 
travel except insofar as a person, homeless or not, 
might be discouraged from traveling to Santa Ana 
because camping on public property is banned.” (Maj. 
opn., ante, p. 1102, italics added.) But homeless per-
sons are not simply “discouraged” from traveling to 
Santa Ana. They are effectively prevented from doing 
so, because the ordinance forbids them to sleep or 
store their personal belongings in any public area in 
the City. By criminalizing their unavoidable but in-
nocuous conduct of sleeping and storing their personal 
effects, the ordinance has an immediate impact on the 
right of the homeless to enter or remain in Santa Ana. 
FN19 
 

FN19 Even a provision that penalized travel 
“indirectly” would not be immune from strict 
constitutional scrutiny. As the Supreme 
Court stressed in Dunn v. Blumstein, supra, 
405 U.S. at page 341 [31 L.Ed.2d at pp. 
283-284]: “ ' ”Constitutional rights would be 
of little value if they could be ... indirectly 
denied.“ ' ” In Dunn, the court invalidated a 
one-year residential requirement for voting in 
Tennessee, although there was no evidence 
that it in fact deterred-or was intended to 
deter-travel. 

 
I therefore disagree with the majority's assertion 

that the effect of the ordinance on the homeless is 
merely “incidental.” Criminalizing the harmless act of 
sleeping in a public place-when the vast majority of 
homeless *1128 persons in Santa Ana have no legal 
alternative other than to “get out of town by sun-
down”-forbids a “necessity of life” and thereby ef-
fectively penalizes migration. (See Memorial Hospital 
v. Maricopa County, supra, 415 U.S. at pp. 258-259 
[39 L.Ed.2d at pp. 314-316] [laws penalize travel 
when they deny a person a “necessity of life” such as 
nonemergency medical care for indigents at the 
county's expense].) Arresting or citing the homeless 
for sleeping in public also burdens their freedom of 
movement, because they must either forgo sleep or 
leave the City altogether to avoid criminal penalty. 
Moreover, as discussed above, the primary purpose 
for enforcing the ordinance against the homeless was 
to drive them out of public areas. FN20 
 

FN20 The majority's reliance on cases in-
volving only incidental and nondiscrimina-
tory zoning and taxing provisions is therefore 
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misplaced. (See maj. opn., ante, p. 1101; 
R.H. Macy & Co. v. Contra Costa County 
(1990) 226 Cal.App.3d 352, 367-369 [ 276 
Cal.Rptr. 530] [unequal taxation under 
Proposition 13 had an “inconsequential” ef-
fect on interstate mobility and did not result 
in invidious discrimination, either directly or 
indirectly]; Associated Home Builders etc., 
Inc. v. City of Livermore (1976) 18 Cal.3d 
582, 602-603 [ 135 Cal.Rptr. 41, 557 P.2d 
473] [zoning ordinance barring residential 
construction only incidentally burdened right 
to travel]; but see id. at p. 623 (dis. opn. of 
Mosk, J.) [“total exclusion of people from a 
community is both immoral and illegal”].) 

 
The indirect effects of the ordinance may prove 

even more invidious. As one amicus curiae, a former 
mayor, points out, ordinances like Santa Ana's en-
courage an unhealthy and ultimately futile competi-
tion among cities to impose comparable restrictions in 
order to avoid becoming a refuge for homeless persons 
driven out by other cities. The case at bar provides a 
striking example of this domino effect: in response to 
the Santa Ana ordinance, surrounding communities 
quickly enacted similar measures to protect them-
selves from an influx of Santa Ana's homeless. FN21 To 
carry this effect to its logical conclusion, if all com-
munities followed suit the homeless could effectively 
be excluded from the entire State of California. 
 

FN21 Fullerton, Long Beach, and Orange, 
for example, have passed anticamping ordi-
nances. The City Attorney of Fullerton ex-
plained: “We're trying to protect ourselves so 
that when Santa Ana throws out their 1,300, 
they don't all come over here.” (Schaffer, 
Tent Cities: Laws Aim to Break Camp, Or-
ange County Register (June 7, 1992) pp. 1, 
8.) Another amicus curiae, a former mayor of 
Laguna Beach, similarly observed in a letter 
to this court: “To the extent that Santa Ana 
officials 'succeed' [in excluding the home-
less], the homeless poor migrate to other 
nearby cities in search of streets and other 
public places where they can sleep. Laguna 
Beach, already 'home' to many poor and 
homeless individuals, may have to take on 
yet more of a social support burden.” 

 
In striking down a California law that aimed to 

exclude the indigent of an earlier era, the Supreme 
Court observed: “in the words of Mr. Justice Cardozo: 
'The Constitution was framed under the dominion of a 
political philosophy less parochial in range. It was 
framed upon the theory that the *1129 peoples of the 
several states must sink or swim together, and that in 
the long run prosperity and salvation are in union and 
not division.' [Citation.] [¶] ... [¶] ... [I]n not incon-
siderable measure the relief of the needy has become 
the common responsibility and concern of the whole 
nation.”   (Edwards v. State of California, supra, 314 
U.S. at pp. 173-174 [86 L.Ed.2d 124].) The same 
principle requires us to invalidate the Santa Ana or-
dinance. 
 

d. Strict Scrutiny 
Because the ordinance impairs the right to travel 

of plaintiffs and other homeless persons, it is subject 
to strict scrutiny. (See Dunn v. Blumstein, supra, 405 
U.S. at pp. 339-342 [31 L.Ed.2d at pp. 282-284]; 
Shapiro v. Thompson, supra, 394 U.S. at p. 634 [22 
L.Ed.2d at p. 615]; Serrano v. Priest, supra, 18 Cal.3d 
at p. 761; Committee to Defend Reproductive Rights v. 
Myers (1981) 29 Cal.3d 252, 276, fn. 22 [ 172 
Cal.Rptr. 866, 625 P.2d 779, 20 A.L.R.4th 1118].) The 
applicable test, therefore, is whether the ordinance is 
narrowly tailored to meet a compelling governmental 
interest. (See Plyler v. Doe (1982) 457 U.S. 202, 
216-217 [72 L.Ed.2d 786, 798-799, 102 S.Ct. 2382].) 
 

The ordinance does not survive under that stand-
ard. As stated above, its true underlying purpose-to 
drive the homeless out of Santa Ana-is not a legitimate 
governmental interest. But even the more benign, if 
euphemistic, purpose expressed on the face of the 
ordinance fails under strict scrutiny. 
 

The ordinance provides: “The public streets and 
areas within the City [of Santa Ana] should be readily 
accessible and available to residents and the public at 
large. The use of these areas for camping purposes or 
storage of personal property interferes with the rights 
of others to use the areas for which they were intended 
[sic]. The purpose of this article is to maintain public 
streets and areas within the city [of Santa Ana] in a 
clean and accessible condition.” (Ord., § 10-400.) 
 

The interests advanced by the City are, in essence, 
improving the aesthetic appearance of its public areas 
and maintaining facilities for general public use. 
These concerns are legitimate and, indeed, “substan-
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tial.” (See Clark v. Community for Creative 
Non-Violence (1984) 468 U.S. 288, 296 [82 L.Ed.2d 
221, 228-229, 104 S.Ct. 3065] [governmental interest 
in maintaining park was “substantial”].) But they are 
certainly not compelling. 
 

Even if the City's asserted purposes were deemed 
compelling, moreover, the ordinance would nonethe-
less fail because it is not narrowly tailored to accom-
plish its objectives. Santa Ana could certainly main-
tain public areas in *1130 “a clean and accessible 
condition” through less restrictive means than citing 
and arresting homeless persons-under a provision that 
includes a penalty of six months in jail-for sleeping or 
storing their personal belongings in public. 
 

As a federal court explained in holding a similar 
ordinance unconstitutional: “Provision of alternative 
shelter and services would be the ideal means of ac-
complishing the same goals. However, in the absence 
of available shelter space or funds for services, the 
parks and streets could be cleaned and maintained 
without arresting the homeless. For example, the City 
could ask homeless individuals to relocate temporarily 
to another public area while maintenance crews work 
on a particular site. It could also establish regular 
times for each park to be cleaned so that homeless 
individuals would know not to be in a certain park on a 
particular day. Instead of arresting homeless individ-
uals for being in the park after hours, the City could 
allow them to stay in a designated area in exchange for 
maintaining that area. Similarly, promotion of tourism 
and business and the development of the downtown 
area could be accomplished without arresting the 
homeless for inoffensive conduct.”   (Pottinger v. City 
of Miami, supra, 810 F.Supp. at p. 1582; see also 
Clark v. Community for Creative Non-Violence, su-
pra, 468 U.S. 288 [ban on sleeping in Lafayette Park, 
across the street from the White House, was a rea-
sonable time, place, and manner restriction on ex-
pression]; Joyce v. City and County of San Francisco, 
supra, 846 F.Supp. 843 [prohibition against sleeping 
in certain public places at certain times].) 
 

The majority urge that the City has no affirmative 
constitutional obligation to provide accommodations 
for the “transient homeless” on or in public property. 
FN22 That does not mean, however, that if the City 
declines to provide shelters for the homeless it may 
effectively banish them from all public areas. As long 
as the homeless have no other place where they may 

legally sleep and store their personal property in Santa 
Ana, the City cannot constitutionally prevent them 
from doing so in public places. 
 

FN22 In referring generically to the “transi-
ent homeless,” the majority overlook the fact 
that plaintiffs include long-term residents of 
Santa Ana who have lost their residences and 
jobs. In any event, as discussed above, the 
right to travel applies both to homeless resi-
dents of the City who wish to remain and to 
“transient” homeless persons who wish to 
enter and abide in the City. 

 
The majority cite with approval a recent district 

court decision denying preliminary injunctive relief 
against implementation of the Matrix Program, a San 
Francisco ordinance addressing the “homeless prob-
lem.” (Joyce v. City and County of San Francisco, 
supra, 846 F.Supp. 843.) Their reliance on Joyce is 
misplaced because the ordinances are crucially dis-
similar. *1131  
 

Unlike Santa Ana's ordinance, the Matrix Pro-
gram did not involve a total ban on sleeping or storing 
property in public areas. Indeed, San Francisco police 
officers were instructed that “ '[t]he mere lying or 
sleeping on or in a bedroll in and of itself does not 
constitute a violation' ....” (Joyce v. City and County of 
San Francisco, supra, 846 F.Supp. at p. 861.) Nor did 
San Francisco attempt to drive the homeless from the 
city; instead, it provided counseling and referral to 
local social service programs and attempted to provide 
temporary housing for the homeless. (Id. at pp. 
847-848.) FN23 The history of Santa Ana's efforts in 
dealing with the homeless, in sharp contrast, included 
an official policy of actively discouraging existing 
charitable services for the homeless, including the 
Salvation Army food program, and a task force di-
rected to drive “vagrants” out of town. In enforcing 
the ordinance, Santa Ana police officers applied an 
official policy of citing individuals who were sleeping 
under blankets. FN24 
 

FN23 Thus under the Matrix Program social 
workers were dispersed throughout the city 
in order to contact homeless persons and a 
“Night Shelter Referral Program ... [was] 
designed to offer the option of shelter ac-
commodations to those homeless individuals 
in violation of code sections pertaining to 
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lodging, camping in public parks and sleep-
ing in public parks during prohibited hours.” 
(Joyce v. City and County of San Francisco, 
supra, 846 F.Supp. at p. 848.) San Francisco 
also estimated that in 1993-1994 it would 
spend $46.4 million for services to the 
homeless, of which over $8 million was 
specifically earmarked to provide housing. 
(Ibid.) 

 
FN24 The majority also approve People v. 
Scott (1993) 20 Cal.App.4th Supp. 5, 13 [ 26 
Cal.Rptr.2d 179], in which the Appellate 
Department of the Los Angeles Superior 
Court upheld a West Hollywood anticamping 
ordinance against a claim that it violated the 
right to travel of homeless residents. Scott 
offered no case authority to support its 
conclusory analysis. In any event it is factu-
ally distinguishable: there was no claim that 
the ordinance prohibited sleeping in any 
public area in West Hollywood and “no ev-
idence [was] presented in this case to support 
the inference that West Hollywood has used 
this ordinance to interfere with a person's 
right to travel or even that it is being enforced 
in such a way as to drive homeless people out 
of its community.” (Ibid.) Nonetheless, I 
would disapprove Scott to the extent that it 
could be construed to suggest that an ordi-
nance like Santa Ana's, which is intended to 
“drive homeless people out of its communi-
ty,” does not impair the right to travel. 

 
The City is not required, of course, to open all its 

public spaces at all hours to the homeless or to tolerate 
dangerous or unhealthful conduct. For example, it 
may enforce existing ordinances against such 
“camping” behavior as the erection of semipermanent 
structures, outdoor cooking, and public defecation and 
urination. It may also enforce existing laws against 
public drunkenness, drug use, vandalism, assault, 
theft, and similar misconduct. It may not, however, 
penalize individuals who have committed only the 
offense of being without shelter. Sleeping outdoors 
under a blanket is neither dangerous nor unhealthful to 
anyone other than the homeless persons who do so as a 
matter of necessity. Similarly, if the City does not 
choose to provide storage places for the personal 
property of the homeless, it may not criminalize their 
discreet “storage” of personal belongings in public 

areas. *1132  
 

As the Court of Appeal aptly concluded, “The 
camping ordinance is a butcher knife where a scalpel 
is required.... The city may preclude the erection of 
structures in public places and it might ban 'camping' 
in select locations with a properly drafted ordinance, 
but it may not preclude people who have no place to 
go from simply living in Santa Ana. And that is what 
this ordinance is all about.” 
 

For all these reasons I would affirm the judgment 
of the Court of Appeal. *1133  
 
Cal. 1995. 
Tobe v. City of Santa Ana 
9 Cal.4th 1069, 892 P.2d 1145, 40 Cal.Rptr.2d 402, 63 
USLW 2676 
 
END OF DOCUMENT 
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RENEE J., Petitioner, 

v. 
THE SUPERIOR COURT OF ORANGE COUNTY, 

Respondent; ORANGE COUNTY SOCIAL SER-
VICES AGENCY et al., Real Parties in Interest. 

 
No. S090730. 

 
Supreme Court of California 

Aug. 16, 2001. 
 

SUMMARY 
In child dependency proceedings, the trial court 

denied a mother reunification services, relying in part 
on Welf. & Inst. Code, § 361.5, subd. (b)(10), which 
states reunification services need not be provided 
where past efforts at reunification proved unsuccessful 
after removal of another child from the parent's cus-
tody. (Superior Court of Orange County, No. 
DP002263, Kim Garlin Dunning, Judge.) The Court of 
Appeal, Fourth Dist., Div. Three, No. G026981, 
granted the mother's petition for extraordinary relief. 
 

The Supreme Court reversed the judgment of the 
Court of Appeal. The court held that the Court of 
Appeal erred in its interpretation of Welf. & Inst. 
Code, § 361.5, subd. (b)(10), which states that reuni-
fication services need not be provided where past 
efforts at reunification proved unsuccessful after re-
moval of another child, and where parental rights to 
another child have been severed. A clause at the end of 
§ 361.5, subd. (b)(10) states that reunification services 
must nonetheless be afforded if the parent has made a 
“reasonable effort” to treat the problems that led to the 
other child's removal. Contrary to the Court of Ap-
peal's construction, that clause applies only to the 
situation where parental ties to another child were 
severed, and not to the mother's situation, where prior 
reunification efforts for another child were unsuc-
cessful. Although the statute was ambiguous and the 
canons of construction were of little assistance, recent 
legislative trends toward restricting the circumstances 
in which reunification services must be provided in-
dicate a legislative intent to deny reunification ser-
vices to a parent who previously has failed at reuni-
fication. This interpretation did not violate the moth-

er's procedural or substantive due process rights. 
(Opinion by Werdegar, J., with George, C. J., Baxter, 
Chin, and Brown, JJ., concurring. Dissenting opinion 
by Kennard, J. (see p. 751).)  
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1a, 1b) Delinquent, Dependent, and Neglected Chil-
dren § 56--Dependent Children--Denial of Reunifica-
tion Services--Past Failure to Reunify with Other 
Child--Application of Exception. 

The Court of Appeal erred in granting a mother 
extraordinary relief from the trial court's order deny-
ing her reunification services and in its interpretation 
of Welf. & Inst. Code, § 361.5, subd. (b)(10), which 
states that reunification services need not be provided 
where past efforts at reunification proved unsuccessful 
after removal of another child, and where parental 
rights to another child have been severed. A clause at 
the end of § 361.5, subd. (b)(10) states that reunifica-
tion services must nonetheless be afforded if the par-
ent has made a “reasonable effort” to treat the prob-
lems that led to the other child's removal. Contrary to 
the Court of Appeal's construction, that clause applies 
only to the situation where parental ties to another 
child were severed, and not to the mother's situation, 
where prior reunification efforts for another child 
were unsuccessful. Although the statute was ambig-
uous and the canons of construction were of little 
assistance, recent legislative trends toward restricting 
the circumstances in which reunification services must 
be provided indicate a legislative intent to deny reu-
nification services to a parent who previously has 
failed at reunification. This interpretation did not 
violate the mother's procedural or substantive due 
process rights. (Disapproving Shawn S. v. Superior 
Court (1998) 67 Cal.App.4th 1424 [80 Cal.Rptr.2d 
80] and In re Diamond H. (2000) 82 Cal.App.4th 1127 
[98 Cal.Rptr.2d 715] to the extent they are inconsistent 
with the court's decision.) 
[See 10 Witkin, Summary of Cal. Law (9th ed. 1989) 
Parent and Child, § 703A; West's Key Number Digest, 
Infants k. 155.] 
(2a, 2b) Statutes § 
29--Construction--Language--Legislative Intent. 

A fundamental rule of statutory construction is 
that a court should ascertain the intent of the Legis-
lature so as to effectuate the purpose of the law. In 
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construing a statute, the first task is to look to the 
language of the statute itself. When the language is 
clear and there is no uncertainty as to the legislative 
intent, courts look no further and simply enforce the 
statute according to its terms. Additionally, however, 
courts must consider the statutory language in the 
context of the entire statute and the statutory scheme 
of which it is a part. Courts are required to give effect 
to statutes according to the usual, ordinary import of 
the language employed in framing them. If possible, 
significance should be given to every word, phrase, 
sentence and part of an act in pursuance of the legis-
lative purpose. When used in a statute, words must be 
construed in context, keeping in mind the nature and 
obvious purpose of the statute in which they appear. 
Moreover, the various parts of a statutory enactment 
must be harmonized by considering the particular 
clause or section in the context of the statutory 
framework as a whole. Where a statute is theoretically 
capable of more than one construction a court must 
choose that which most comports with the intent of the 
Legislature. Principles of statutory construction are 
not rules of independent force, but merely tools to 
assist courts in discerning legislative intent. 
 
(3) Statutes § 31--Construction--Language--Words 
and Phrases--Last Antecedent Rule. 

A long-standing rule of statutory construction-the 
last antecedent rule-provides that qualifying words, 
phrases, and clauses are to be applied to the words or 
phrases immediately preceding them and are not to be 
construed as extending to or including others more 
remote. Exceptions to the rule, however, have been 
identified. One provides that when several words are 
followed by a clause that applies as much to the first 
and other words as to the last, the natural construction 
of the language demands that the clause be read as 
applicable to all. Another provides that when the sense 
of the entire act requires that a qualifying word or 
phrase apply to several preceding words, its applica-
tion will not be restricted to the last. 
 
(4) Statutes § 22--Construction--Reasonableness. 

Courts must give a statute a reasonable and 
commonsense interpretation consistent with the ap-
parent purpose and intention of the lawmakers, prac-
tical rather than technical in nature, which upon ap-
plication will result in wise policy rather than mischief 
or absurdity. Significance, if possible, should be at-
tributed to every word, phrase, sentence, and part of an 
act in pursuance of the legislative purpose, as the 

various parts of a statutory enactment must be har-
monized by considering the particular clause or sec-
tion in the context of the statutory framework as a 
whole. The court should take into account matters 
such as context, the object in view, the evils to be 
remedied, the history of the times and of legislation 
upon the same subject, public policy, and contempo-
raneous construction. 
 
(5) Delinquent, Dependent, and Neglected Children § 
56--Dependent Children--Denial of Reunification 
Services--Past Failure to Reunify with Other 
Child--Application of Exception. 

As a general rule, reunification services are of-
fered to parents whose children are removed from 
their custody in an effort to eliminate the conditions 
leading to loss of custody and facilitate reunification 
of parent and child. This furthers the goal of preser-
vation of family, whenever possible. Nevertheless, as 
evidenced by Welf. & Inst. Code, § 361.5, subd. (b), 
the Legislature recognizes that it may be fruitless to 
provide reunification services under certain circum-
stances. Once it is determined that one of the situa-
tions outlined in § 361.5, subd. (b) applies, the general 
rule favoring reunification is replaced by a legislative 
assumption that offering services would be an unwise 
use of governmental resources. 
 
(6) Delinquent, Dependent, and Neglected Children § 
56--Dependent Children--Reunification Ser-
vices--Restriction--Past Failure to Reunify with Other 
Child 

The Legislature intended to restrict provision of 
reunification services in the case of a parent who 
previously has failed to reunify (Welf. & Inst. Code, § 
361.5, subd. (b)(10)). Before this subdivision applies, 
the parent must have had at least one chance to reunify 
with a different child through the aid of governmental 
resources and must have failed to do so. Experience 
has shown that with certain parents the risk of recidi-
vism is a very real concern. Therefore, when another 
child of that same parent is adjudged a dependent 
child, it is not unreasonable to assume that reunifica-
tion efforts will be unsuccessful. Further, the court 
may still order reunification services if the court finds, 
by clear and convincing evidence, that reunification is 
in the best interests of the child (Welf. & Inst. Code, § 
361.5, subd. (c)). 
 
COUNSEL 
 

3569

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


28 P.3d 876 Page 3
26 Cal.4th 735, 28 P.3d 876, 110 Cal.Rptr.2d 828, 01 Cal. Daily Op. Serv. 7133, 2001 Daily Journal D.A.R. 8755 
(Cite as: 26 Cal.4th 735) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Carl C. Holmes, Public Defender, Marri Derby and 
Paul T. DeQuattro, Deputy Public Defenders, for 
Petitioner. 
 
Bradley A. Bristow for California Public Defenders 
Association as Amicus Curiae on behalf of Petitioner. 
 
No appearance for Respondent. 
 
Laurence M. Watson, County Counsel, and Ward 
Brady, Deputy County Counsel, for Real Party in 
Interest Orange County Social Services Agency. 
 
Law Offices of Harold LaFlamme, Harold LaFlamme 
and Craig E. Arthur for Real Party in Interest the 
Minor. *739  
 
WERDEGAR, J. 

This case calls upon us to construe Welfare and 
Institutions Code section 361.5, FN1 which governs 
orders for reunification services in child dependency 
proceedings. Pursuant to subdivision (a) of that stat-
ute, whenever a child is removed from a parent's or 
guardian's custody, with certain exceptions not ap-
plicable here, the juvenile court shall order the social 
worker to provide services to the child and the child's 
parent or guardian. Subdivision (b) of the statute, 
however, provides that reunification services need not 
be offered when the court finds, by clear and con-
vincing evidence, that any of a number of conditions 
exists. Subdivision (b)(10) of section 361.5 provides 
that services may be denied on a finding “[t]hat (A) 
the court ordered termination of reunification services 
for any siblings or half-siblings of the child because 
the parent or guardian failed to reunify with the sibling 
or half-sibling after the sibling or half-sibling had been 
removed from that parent or guardian pursuant to 
Section 361 and that parent or guardian is the same 
parent or guardian described in subdivision (a), or (B) 
the parental rights of a parent or guardian over any 
sibling or half-sibling of the child had been perma-
nently severed, and that, according to the findings of 
the court, this parent or guardian has not subse-
quently made a reasonable effort to treat the problems 
that led to removal of the sibling or half-sibling of that 
child from that parent or guardian.” (Italics added.) 
 

FN1 Unless otherwise specified, all further 
statutory references are to the Welfare and 
Institutions Code. 

 
(1a) Mother Renee J. was denied reunification 

services under subdivision (b)(10) of section 361.5. 
On the facts of this case, the correctness of that ruling 
hinges on whether the italicized language in the im-
mediately preceding paragraph applies to both sub-
parts (A) and (B), or only the latter. The Courts of 
Appeal are divided on the question, and the present 
Court of Appeal joined the court in Shawn S. v. Supe-
rior Court (1998) 67 Cal.App.4th 1424 [80 
Cal.Rptr.2d 80], holding that the language applies to 
both subparts. (Accord, In re Diamond H. (2000) 82 
Cal.App.4th 1127 [98 Cal.Rptr.2d 715]; but see 
Marshall M. v. Superior Court (1999) 75 Cal.App.4th 
48 [88 Cal.Rptr.2d 891] (Marshall M.) [holding 
“reasonable effort” language applies only to subpart 
(B)]; In re Jasmine C. (1999) 70 Cal.App.4th 71, 76 
[82 Cal.Rptr.2d 493] [same]; In re Baby Boy H. (1998) 
63 Cal.App.4th 470, 475 [73 Cal.Rptr.2d 793] [same]; 
see also Marlene M. v. Superior Court (2000) 80 
Cal.App.4th 1139 [96 Cal.Rptr.2d 104] [implicitly 
concluding same].) Thus, in the absence of the requi-
site finding, the court granted Renee J.'s petition for 
extraordinary relief, ordering the juvenile court to 
vacate its order denying services and directing a new 
dispositional hearing be held at which services would 
be offered. *740  
 

We find the statute ambiguous in the relevant 
respect and the canons of construction of little assis-
tance in resolving the question before us. From recent 
legislative trends toward restricting the circumstances 
in which reunification services must be provided, 
however, we discern a legislative intent to deny reu-
nification services to a parent who previously has 
failed at reunification. We conclude the Court of 
Appeal erred in its reading of the statute and therefore 
reverse. 
 

Facts and Procedure 
Sayrah R. was born to Renee J. in October 1998. 

Several of Renee's older children previously had been 
the subject of dependency proceedings: Anthony R., 
born in September 1996, Christopher R., born in 
September 1995, and Dylan J., born in December 
1990, had been declared dependents of the Orange 
County Juvenile Court under section 300, subdivi-
sions (b) and (j) in November 1996, after Anthony was 
born with a positive toxicology screen for metham-
phetamine. 
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Both Renee J. and Robert R., the father of An-
thony, Christopher and Sayrah, had long-standing 
substance abuse problems and an extensive history of 
domestic violence. In January 1998, after Renee and 
Robert had received reunification services in the ear-
lier dependency proceeding for 14 months without 
completing successfully any of the drug programs, 
testing regimens, parenting classes, housing pro-
curements, domestic violence programs, or visitation 
schedules that had been prescribed for them by the 
trial court, the Orange County Juvenile Court termi-
nated reunification services. Later, the court termi-
nated Renee's and Robert's parental rights to Anthony 
and Christopher, who were in the process of being 
adopted. Renee's parental rights to Dylan J. were also 
terminated, and Dylan was in the process of being 
adopted by Renee's father and stepmother. FN2 
 

FN2 Another sibling, Jesse K., born in July 
1993, was living with his father, Brian K. 

 
According to Renee, when she learned she was 

pregnant with Sayrah, she began to abstain from drugs 
and thereafter remained abstinent, although she com-
pleted no treatment programs. She acknowledged 
needing help, such as counseling or a program, in the 
area of substance abuse. Renee obtained prenatal care 
throughout the pregnancy, and Sayrah was healthy at 
birth. 
 

From the time Sayrah was two months to four 
months old, Renee J. lived with Robert R. At that 
point, however, she stopped living with Robert and 
ended the relationship because he became emotionally 
abusive toward her and she feared he would physically 
abuse her again, as he had in the past. Thereafter, 
Renee lived with a friend for a short while and then 
began living *741 with her friend Leticia Velez, a 
former schoolteacher. In lieu of rent, Renee provided 
child care services for Velez's children. Velez told the 
social worker she had not been very trusting of Renee 
at first because she had heard Renee had lost custody 
of her other children, but Velez began to trust her 
completely after seeing her consistency in disciplining 
the children. Velez also said she saw no sign of drug 
use in Renee during the time she lived with her. 
 

In April 1999, Renee was arrested for burglary 
and forgery. She was convicted of possessing decep-
tive government identification, possessing a driver's 
license to commit forgery, receiving stolen property, 

second degree burglary and two counts of felony 
possession of bad checks or money orders. Renee was 
sentenced to 60 days in jail and 36 months' probation. 
She did not, however, turn herself in to serve her 
sentence. FN3 
 

FN3 Previously, on February 26, 1998, 
Renee had been sentenced to 30 days in jail 
for forgery. 

 
At the jurisdictional hearing in this case, 
Renee acknowledged she had committed the 
crimes that led to her arrest, explaining she 
was trying to get money to get herself and 
Sayrah away from Robert R. She admitted 
she was aware of the requirement that she 
turn herself in to serve 60 days, and of the 
warrant subsequently issued for her arrest. 
She testified she had planned to turn herself 
in, but “was trying to get things together to 
have a secure, safe place for Sayrah to stay.” 

 
On January 6, 2000, police officers on patrol 

recognized Renee as a person with outstanding war-
rants and arrested her. The officers found Sayrah in an 
improperly secured car seat. In a diaper bag in the car, 
police found a wallet, personal checks and credit cards 
that had previously been reported stolen. Renee's 
picture with an unknown male subject was found 
inside the wallet, along with the owner's identification. 
Renee asserted she had found the wallet and notified 
the owner, but had not had time to return it to her. 
Police confirmed that the owner of the wallet had 
received a call from a “Renee,” who said she would 
bring the wallet to the owner's workplace but had 
never showed up. Renee was eventually sentenced to 
150 days in jail on old warrants and probation viola-
tions. No new charges were filed in connection with 
Renee's possession of the reportedly stolen wallet. No 
drugs or paraphernalia were found in Renee's car. 
 

When Sayrah was taken into protective custody, 
she was dirty and her diaper had not been changed for 
several hours, but she appeared healthy and devel-
opmentally normal. Because Renee could not provide 
the name of a relative to take custody of Sayrah, 
Sayrah was initially placed in a series of temporary 
homes. Later, Sayrah was moved to the home of her 
maternal grandfather and stepgrandmother, who, as 
noted, were in the process of adopting Sayrah's half 
brother, Dylan. The juvenile court established juris-
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diction over the case on February 23, 2000, after 
finding Sayrah was a *742 person described in section 
300, subdivisions (b) (failure to protect due to sub-
stance abuse), (g) (no provision for support), and (j) 
(sibling abuse). 
 

At the dispositional hearing on March 14, 2000, 
the juvenile court found, by clear and convincing 
evidence, that the reunification services offered to 
Renee in the cases of Sayrah's two siblings, Anthony 
and Christopher, and half sibling Dylan had been 
terminated because both Renee J. and Robert R. had 
failed to reunify. The juvenile court further found that 
Renee's parental rights to those children had been 
terminated and that neither Renee J. nor Robert R. had 
made a reasonable effort to treat the problems that had 
led to the removal of Renee's three other children. The 
court found that, under both subparts (A) and (B) of 
section 361.5, subdivision (b)(10), reunification ser-
vices were not appropriate in this case. Although the 
Orange County Social Services Agency (SSA) spe-
cifically eschewed reliance on subdivision (b)(12) of 
section 361.5, the court nevertheless concluded that 
subdivision applied, in that Renee had a history of 
substance abuse. The court further found, by clear and 
convincing evidence, that the provisions of subdivi-
sion (c)(1) and (5) of section 361 applied and that to 
vest custody of Sayrah with her parents would be 
detrimental to her. The court then set the matter for a 
permanency planning hearing pursuant to section 
366.26. 
 

Renee petitioned for extraordinary relief pursuant 
to California Rules of Court, rule 39.1B. The Court of 
Appeal agreed with her that the juvenile court had 
erred in resting its decision on subdivision (b)(12) of 
section 361.5 because SSA had waived reliance on 
that provision and Renee had relied on the waiver. 
With respect to section 361.5, subdivision (b)(10), the 
Court of Appeal likewise found merit in Renee's ar-
guments and, following Shawn S. v. Superior Court, 
supra, 67 Cal.App.4th 1424, read the “reasonable 
efforts” clause as applicable to both subparts (A) and 
(B). The Court of Appeal reasoned that abstinence 
from drugs, regardless of actual completion of a re-
habilitation program, would constitute “the most im-
portant evidence that a drug problem is being ad-
dressed” and concluded that, in the absence of any 
evidence Renee was still using drugs or had exposed 
Sayrah to domestic violence, the juvenile court could 
not simply assume those conditions continued to exist. 

Having thus rejected both of the juvenile court's stated 
bases for denying reunification services to Renee, the 
Court of Appeal granted relief, ordering the juvenile 
court to vacate its order denying reunification services 
and setting the matter for a permanency planning 
hearing, and directing that court instead to hold a new 
dispositional hearing at which reunification services 
would be offered. 
 

We granted SSA's petition for review in order to 
construe section 361.5, subdivision (b)(10). Renee's 
answer to the petition for review raised, as an *743 
additional issue for our review, the question whether 
interpreting section 361.5, subdivision (b)(10) to deny 
her reunification services would deprive her of due 
process. 
 

Analysis 
(2a) “ 'A fundamental rule of statutory construc-

tion is that a court should ascertain the intent of the 
Legislature so as to effectuate the purpose of the law. 
[Citations.] In construing a statute, our first task is to 
look to the language of the statute itself. [Citation.] 
When the language is clear and there is no uncertainty 
as to the legislative intent, we look no further and 
simply enforce the statute according to its terms. [Ci-
tations.] [¶] Additionally, however, we must consider 
the [statutory language] in the context of the entire 
statute [citation] and the statutory scheme of which it 
is a part. ”We are required to give effect to statutes 
'according to the usual, ordinary import of the lan-
guage employed in framing them.' [Citations.] “ [Ci-
tations.] ” 'If possible, significance should be given to 
every word, phrase, sentence and part of an act in 
pursuance of the legislative purpose.' [Citation.] ... 
'When used in a statute [words] must be construed in 
context, keeping in mind the nature and obvious 
purpose of the statute where they appear.' [Citations.] 
Moreover, the various parts of a statutory enactment 
must be harmonized by considering the particular 
clause or section in the context of the statutory 
framework as a whole. [Citations.]“ ' ” ( Phelps v. 
Stostad (1997) 16 Cal.4th 23, 32 [65 Cal.Rptr.2d 360, 
939 P.2d 760].) 
 

We are directed to no legislative history expressly 
answering the question before us and, as a matter of 
English usage, nothing in section 361.5, subdivision 
(b)(10) clearly compels one reading over the other. To 
resolve the ambiguity, the parties cite various princi-
ples of statutory interpretation. (3) “A longstanding 
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rule of statutory construction-the 'last antecedent 
rule'-provides that 'qualifying words, phrases and 
clauses are to be applied to the words or phrases im-
mediately preceding and are not to be construed as 
extending to or including others more remote.' ” ( 
White v. County of Sacramento (1982) 31 Cal.3d 676, 
680 [183 Cal.Rptr. 520, 646 P.2d 191].) Exceptions to 
the rule, however, have been identified. One provides 
that when several words are followed by a clause that 
applies as much to the first and other words as to the 
last, “ ' ”the natural construction of the language de-
mands that the clause be read as applicable to all.“ ' ” ( 
Wholesale T. Dealers v. National etc. Co. (1938) 11 
Cal.2d 634, 659 [82 P.2d 3, 118 A.L.R. 486].) Another 
provides that when the sense of the entire act requires 
that a qualifying word or phrase apply to several pre-
ceding words, its application will not be restricted to 
the last. (White v. County of Sacramento, *744 supra, 
at p. 681.) “This is, of course, but another way of 
stating the fundamental rule that a court is to construe 
a statute ' ”so as to effectuate the purpose of the law.“ ' 
(2b) [Citation.] 'Where a statute is theoretically capa-
ble of more than one construction [a court must] 
choose that which most comports with the intent of the 
Legislature.' [Citation.]” (Ibid., second bracketed 
insertion in original.) Principles of statutory con-
struction are not rules of independent force, but 
merely tools to assist courts in discerning legislative 
intent. 
 

(4) As the court in Marshall M., supra, 75 
Cal.App.4th at pages 55-56, observed: “We must ... 
give the provision a reasonable and commonsense 
interpretation consistent with the apparent purpose 
and intention of the lawmakers, practical rather than 
technical in nature, which upon application will result 
in wise policy rather than mischief or absurdity. [Ci-
tation.] Significance, if possible, should be attributed 
to every word, phrase, sentence and part of an act in 
pursuance of the legislative purpose, as 'the various 
parts of a statutory enactment must be harmonized by 
considering the particular clause or section in the 
context of the statutory framework as a whole.' [Cita-
tion.] ' ”The court should take into account matters 
such as context, the object in view, the evils to be 
remedied, the history of the times and of legislation 
upon the same subject, public policy, and contempo-
raneous construction.“ ' [Citation.]” 
 

(5) The purpose of section 361.5 was explained in 
In re Baby Boy H., supra, 63 Cal.App.4th at page 478. 

“As a general rule, reunification services are offered to 
parents whose children are removed from their cus-
tody in an effort to eliminate the conditions leading to 
loss of custody and facilitate reunification of parent 
and child. This furthers the goal of preservation of 
family, whenever possible. [Citation.] Nevertheless, 
as evidenced by section 361.5, subdivision (b), the 
Legislature recognizes that it may be fruitless to pro-
vide reunification services under certain circum-
stances. [Citation.] Once it is determined one of the 
situations outlined in subdivision (b) applies, the 
general rule favoring reunification is replaced by a 
legislative assumption that offering services would be 
an unwise use of governmental resources. [Citation.]” 
 

(6) As pertinent, the In re Baby Boy H. court went 
on to infer that the Legislature intended to restrict 
provision of reunification services in the case of a 
parent who previously had failed to reunify. “The 
exception at issue here, section 361.5, subdivision 
(b)(10), recognizes the problem of recidivism by the 
parent despite reunification efforts. Before this sub-
division applies, the parent must have had at least one 
chance to reunify with a different child through the aid 
of governmental resources and fail to do so. *745 
Experience has shown that with certain parents, as is 
the case here, the risk of recidivism is a very real 
concern. Therefore, when another child of that same 
parent is adjudged a dependent child, it is not unrea-
sonable to assume reunification efforts will be un-
successful. Further, the court may still order reunifi-
cation services be provided if the court finds, by clear 
and convincing evidence, that reunification is in the 
best interests of the child. (§ 361.5, subd. (c).)” ( In re 
Baby Boy H., supra, 63 Cal.App.4th at p. 478.) 
 

(1b) We agree with In re Baby Boy H.'s under-
standing of the legislative purpose in enacting section 
361.5, subdivision (b)(10) and with its interpretation 
of the statute. Renee cites factual differences between 
that case and this one, but any such differences are 
irrelevant to the pure question of statutory interpreta-
tion confronting us here. At the same time that it en-
acted subdivision (b)(10), moreover, the Legislature 
shortened from 12 months to six the period for provi-
sion of reunification services in the case of a child who 
was under age three at the time of removal from the 
physical custody of the parent. (§ 361.5, subd. (a)(2), 
added by Stats. 1996, ch. 1083, § 2.7.) One might thus 
characterize both of these amendments as aimed at 
expediting the dependency process in order to facili-
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tate the placement of minors in stable, permanent 
homes, particularly in the cases of the youngest chil-
dren and those least likely to benefit from reunifica-
tion services. Consistent with this aim, we find it 
probable that the Legislature did not intend, in the case 
of a minor whose parent in connection with a prior 
dependency proceeding has already demonstrated an 
inability to benefit from services, to impose for denial 
of services an additional and arguably redundant re-
quirement that the parent has made no reasonable 
effort to treat the underlying problem. 
 

As the Marshall M. Court of Appeal reasoned 
(supra, 75 Cal.App.4th at p. 55), our reading of the 
statute accords significance to all its parts. Had the 
Legislature intended to require the finding of no rea-
sonable effort in the case both of the parent whose 
service plan had been ordered terminated and of the 
parent whose rights over the child had been severed, 
there would have been no need to affix separate (A) 
and (B) labels to the two clauses. (Cf. Briggs v. Eden 
Council for Hope & Opportunity (1999) 19 Cal.4th 
1106, 1117 [81 Cal.Rptr.2d 471, 969 P.2d 564] [sep-
arately numbered paragraphing as emphasizing 
grammatical and analytical independence of clauses 
within Code Civ. Proc., § 425.16, subd. (e)].) Like-
wise, had the Legislature meant to require the 
no-reasonable-effort finding in both cases, it might 
have set forth that requirement as a preface to the two 
different scenarios. The Legislature, however, did 
neither. 
 

Moreover, when viewed in the context of the 
different ways in which a child is removed from his or 
her parents, the distinction between subparts *746 (A) 
and (B) of section 361.5, subdivision (b)(10) is a 
reasonable one. As the court in Marshall M., supra, 75 
Cal.App.4th at page 56, observed, “Subparts (A) and 
(B) ... are similar in that each involve[s] a court's prior 
removal of another child of the parent ....” But, as the 
court explained, “there is also a key distinction be-
tween the two subparts. This distinction relates to 
whether the parent has previously failed when given a 
chance at reunification services.” (Ibid.) Thus, under 
subpart (A), “the parent had an opportunity to reunify 
and failed. Therefore, the court selected a permanent 
plan for the sibling. In other words, in the case of 
subdivision (b)(10)(A), the parent did not make a 
reasonable effort to treat the problems that led to the 
sibling's removal because that parent necessarily 
failed to reunify. [¶] Section 361.5, subdivision 

(b)(10)(B) anticipates a discrete scenario. Subpart (B) 
requires a termination of rights but does not condition 
the termination upon a parent's failure to reunify. 
Indeed, the fact that the parent's rights over any sibling 
have been permanently severed ... does not inescapa-
bly establish that the parent failed to make a reasona-
ble effort to treat the problems that led to the sibling's 
removal.... [¶] ... [I]n a case described by ... subpart 
(A), the court knows as a matter of law that the parent 
did not make reasonable efforts to treat the problems 
that led to the sibling's removal. The same cannot be 
said solely because a parent's rights over another child 
have been permanently severed.” FN4 (Marshall M., 
supra, at pp. 56-57.) 
 

FN4 SSA offers specific examples illumi-
nating the difference between subparts (A) 
and (B) of Welfare and Institutions Code 
section 361.5, subdivision (b)(10). Whereas 
subpart (A) addresses dependent children 
whose parents have received reunification 
services, SSA posits, subpart (B) embraces 
children whose parents may not have re-
ceived services. SSA observes that parental 
rights may be terminated outside the de-
pendency system without provision of ser-
vices, pursuant to the Family Code, by one 
parent against another in order to free a child 
from the burden of an absent or ineffective 
parent's custody rights, or to free a child for 
adoption. Thus, under Family Code section 
7820, a parent or even a third party could 
bring an action to sever a parent's rights in the 
case of abandonment (Fam. Code, § 7822), 
neglect (id., § 7823), the respondent parent's 
disability due to substance abuse (id., § 
7824), the respondent parent's conviction of a 
felony (id., § 7825), the respondent parent's 
developmental disability or mental illness 
(id., § 7826), or the child's being in an 
out-of-home placement for a one-year period 
(id., § 7828). Parental rights also would be 
severed without provision of services in the 
case of a parent who voluntarily relinquishes 
his or her child to a public or private adoption 
agency pursuant to Family Code section 
8700. Thus, for example, a mother who, as a 
young girl, had relinquished a child for 
adoption due to her inability to support the 
child and, years later, becomes involved in 
the dependency system with a subsequent 
child, might, under Welfare and Institutions 
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Code section 361.5, subdivision (b)(10), 
subpart (B), argue that she had made a rea-
sonable effort to improve her financial cir-
cumstances (i.e., she had treated the problem 
that led to the removal of the first child) and 
would benefit from reunification services. 
We agree with SSA that the Legislature 
reasonably could conclude that under these 
scenarios reunification services should be 
provided, in contrast to the case of a parent 
who previously had failed to reunify despite 
the provision of services. 

 
As SSA observes, the legislative history of sec-

tion 361.5, subdivision (b)(10) reveals that subparts 
(A) and (B) were originally drafted as *747 separately 
numbered paragraphs and were only combined in the 
shaping of the final form of the amendment to section 
361.5. (See Legis. Counsel's Dig., Assem. Bill No. 
2679 (1995-1996 Reg. Sess.) as amended Feb. 22, 
1996; Assem. Com. on Judiciary, Analysis of Assem. 
Bill No. 2679 (1995-1996 Reg. Sess.) as amended 
Apr. 18, 1996; Sen. Rules Com., Office of Sen. Floor 
Analyses, 3d reading analysis of Assem. Bill No. 2679 
(1995-1996 Reg. Sess.) as amended Aug. 22, 1996.) 
Of the two, only the provision that is now subpart (B) 
ever included the requirement of the 
no-reasonable-effort finding. Although the signifi-
cance of this sequence of events is not free from doubt, 
we find it reasonable to infer that, in combining into 
one subdivision the two provisions that are now sub-
parts (A) and (B), respectively, the Legislature meant 
to group together two thematically related scenarios 
(i.e., two distinct kinds of court-ordered removal of a 
child from a parent), while still applying different 
requirements to each. 
 

The parties devote much of their remaining ar-
gument to an examination of technical aspects of the 
wording and punctuation of the statute, matters that 
we find less significant than its legislative history and 
evident purpose, as discussed above. 
 

First, Renee argues that because both subpart (A) 
and subpart (B) of section 361.5, subdivision (b)(10) 
refer to a “sibling or half-sibling,” and the “reasonable 
effort” clause also refers to a “sibling or half-sibling,” 
the principle in Wholesale T. Dealers v. National etc. 
Co., supra, 11 Cal.2d at page 659, dictates that the 
latter clause refers to both subparts. Undercutting this 
argument, however, is the fact that-as Renee 

acknowledges-both subpart (A) and the “reasonable 
effort” clause, but not subpart (B), refer to a “re-
moved” sibling. Obviously, the “reasonable effort” 
clause must apply, at a minimum, to subpart (B). The 
repetition (or absence) of certain words or phrases 
within the various parts of section 361.5, subdivision 
(b)(10), therefore, does not dictate the interpretation 
Renee urges. 
 

Citing Board of Trustees v. Judge (1975) 50 
Cal.App.3d 920, 927-928, footnote 4 [123 Cal.Rptr. 
830], Renee further argues that the Legislature's use of 
a comma to separate the “reasonable effort” phrase 
from the antecedent phrases signifies it intended the 
phrase to apply to all antecedents rather than only the 
last. She also observes that the Legislature, after the 
enactment of section 361.5, subdivision (b)(10) but 
before its effective date, amended the statute to add 
that comma (Stats. 1997, ch. 793, § 18), the initial 
version of the statute not having included it (Stats. 
1996, ch. 1083, § 2.7). We agree generally that the 
presence or absence of commas is a factor to be con-
sidered in interpreting a statute (see Board of Trustees 
v. Judge, supra, at p. 928, fn. *748 4), but find this 
principle not to be dispositive in the present case. 
Inasmuch as a comma properly joins the independent 
clauses of subpart (B) regardless of the existence of 
subpart (A), the inference that, by so amending the 
statute, the Legislature meant the “reasonable effort” 
clause to apply to both subparts arises only weakly, if 
at all, and the history of the provision, as discussed 
above, tends to refute it. FN5 
 

FN5 Of somewhat greater force, as a matter 
of grammatical interpretation, is the fact the 
“reasonable effort” clause refers to “this 
parent or guardian” (italics added); as SSA 
observes, the demonstrative pronoun “this” 
ordinarily is understood to refer to the nearer 
of two or more things or persons, hence in 
this context it arguably would relate to the 
parent or guardian described in subpart (B) of 
section 361.5, subdivision (b)(10). 

 
Pointing out that courts are to avoid interpreta-

tions that render some words surplusage ( Moyer v. 
Workmen's Comp. Appeals Bd. (1973) 10 Cal.3d 222, 
230 [110 Cal.Rptr. 144, 514 P.2d 1224]), Renee con-
tends SSA's interpretation of section 361.5, subdivi-
sion (b)(10) runs afoul of this principle. She reasons 
that SSA justifies its discrepant treatment of the parent 
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who previously has failed at reunification with other 
siblings (i.e., facts triggering the application of subpart 
(A)), vis-a-vis the parent whose rights over another 
sibling had been permanently severed (i.e., facts 
triggering the application of subpart (B)), by equating 
the parental failure to complete a prior service plan, 
leading to a court-ordered termination of services 
(subpart (A)), with the failure to make a reasonable 
effort to treat the problems that led to the removal of 
the sibling. But the statute, according to Renee, con-
templates that such effort be made “subsequently” to 
the court order, an impossibility under SSA's reading, 
inasmuch as the failure to complete the reunification 
plan necessarily precedes the court's order terminating 
services. Renee's argument, however, commits the 
fallacy of assuming its conclusion, i.e., only if one 
accepts the premise that the reasonable effort clause 
applies to subpart (A) does the referent for “subse-
quently” become an issue. But even were we to accept 
that premise, we disagree that the efforts must be 
made subsequent to the termination order. Rather, the 
statute by its terms refers to efforts subsequently made 
to treat the problem that led to removal of the child 
from the parents, which removal, in the case of subpart 
(A) cases, occurs before services are provided or ter-
minated. (See Marshall M., supra, 75 Cal.App.4th at 
p. 57.) 
 

In sum, we interpret the no-reasonable-effort 
clause as applicable only to subpart (B) of section 
361.5, subdivision (b)(10). FN6 If we have failed to 
*749 discern correctly the Legislature's intent in en-
acting the statute, that body may clarify the statute 
accordingly. FN7 
 

FN6 Shawn S. v. Superior Court, supra, 67 
Cal.App.4th 1424, and In re Diamond H., 
supra, 82 Cal.App.4th 1127, are disapproved 
to the extent they are inconsistent with our 
decision in this case. 

 
FN7 California Rules of Court, rule 
1456(f)(5), we note, is inconsistent with the 
interpretation of section 361.5, subdivision 
(b)(10) endorsed here. As relevant, the rule 
provides: “Reunification services need not be 
provided to a mother, statutorily presumed 
father, or guardian, if the court finds, by clear 
and convincing evidence, any of the follow-
ing: [¶] ... [¶] (J) The court: [¶] (i) has ter-
minated reunification services for a sibling or 

half-sibling of the child because the parent 
failed to reunify with the sibling or 
half-sibling, or finds that the parental rights 
of the parent over any sibling or half-sibling 
have been terminated; and [¶] (ii) finds that 
the parent or guardian has not made a rea-
sonable effort to treat the problems that led to 
the removal of the sibling or half-sibling 
from that parent or guardian.” The rule, as is 
evident, “does not track the language of sec-
tion 361.5, subdivision (b)(10).” ( Marshall 
M., supra, 75 Cal.App.4th at p. 59.) 

 
Renee contends the interpretation of section 

361.5, subdivision (b)(10) that we embrace in this case 
violates due process. Her argument is twofold: Pro-
cedural due process is denied by the statute's failure to 
place the burden on SSA to demonstrate the parent's 
unworthiness to receive reunification services, and 
substantive due process is violated by its exclusive 
reliance on the parent's problematic history and cor-
responding failure to require proof of the parent's 
current unfitness. We address each contention in turn. 
 

For her procedural due process claim, Renee re-
lies on Santosky v. Kramer (1982) 455 U.S. 745 [102 
S.Ct. 1388, 71 L.Ed.2d 599] (Santosky), in which the 
United States Supreme Court held unconstitutional a 
New York statute permitting termination of parental 
rights based on a finding of permanent neglect made 
by a mere preponderance of the evidence. Because of 
the fundamental nature of the rights at stake and the 
irreparable harm an erroneous decision to terminate 
them would cause, as compared with the lesser soci-
etal costs of an erroneous decision to postpone their 
termination, the high court determined that the federal 
Constitution imposes a heightened standard, that of 
clear and convincing evidence. ( Santosky, supra, at p. 
769 [102 S.Ct. at p. 1403].) 
 

Renee also distinguishes Cynthia D. v. Superior 
Court (1993) 5 Cal.4th 242 [19 Cal.Rptr.2d 698, 851 
P.2d 1307] (Cynthia D.), in which this court rejected a 
parent's argument that California's child dependency 
scheme violates due process by allowing termination 
of parental rights based on a finding by a mere pre-
ponderance of the evidence that return of the child to 
parental custody would create a substantial risk of 
detriment to the child. In Cynthia D., we held that, in 
the context of the entire process for terminating pa-
rental rights under the dependency statutes, the proof 
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requirements at the selection and implementation 
hearing held pursuant to section 366.26 comport with 
due process “because the precise and demanding 
substantive and procedural requirements the peti-
tioning agency must have satisfied before it *750 can 
propose termination are carefully calculated to con-
strain judicial discretion, diminish the risk of errone-
ous findings of parental inadequacy and detriment to 
the child, and otherwise protect the legitimate interests 
of the parents. At this late stage in the process the 
evidence of detriment is already so clear and con-
vincing that more cannot be required without preju-
dice to the interests of the adoptable child, with which 
the state must now align itself.” (Cynthia D., supra, at 
p. 256.) 
 

At issue in both Santosky and Cynthia D. was the 
quantum of proof required for termination of parental 
rights, which indisputably are fundamental in nature. ( 
Santosky, supra, 455 U.S. at pp. 758-759, 769 [102 
S.Ct. at pp. 1397-1398, 1403].) Here, in contrast, 
Renee's parental rights have not been terminated. 
Renee assumes, but fails to establish, the foundational 
premise that she possesses a constitutionally protected 
liberty interest in the state's providing her with reuni-
fication services. The Courts of Appeal that have 
addressed this question have held to the contrary. ( In 
re Baby Boy H., supra, 63 Cal.App.4th at p. 475; In re 
Christina A. (1989) 213 Cal.App.3d 1073, 1078-1079 
[261 Cal.Rptr. 903].) Although Renee may be under-
stood to argue that reunification services constitute her 
only opportunity to reunify with Sayrah, and thus that 
a denial of services is tantamount to a slow termina-
tion of her rights, in our view the present state of the 
record does not enable this court to draw such a con-
clusion. For example, a petition pursuant to section 
388 remains an available mechanism by which to 
modify the juvenile court's previous orders, given 
some sufficiently compelling new evidence or change 
of circumstances. 
 

In any event, as SSA points out, even in the face 
of a finding under section 361.5, subdivision (b)(10), 
the juvenile court may still order reunification services 
if it finds, by clear and convincing evidence, that re-
unification is in the best interest of the child. (§ 361.5, 
subd. (c).) Thus, contrary to Renee's and amicus curiae 
California Public Defenders Association's substantive 
due process argument, evidence of a parent's current 
fitness may, in appropriate circumstances, persuade 
the juvenile court to order reunification services de-

spite his or her problematic history. FN8 
 

FN8 Amicus curiae contends the existence of 
subdivision (c)'s “bailout” provision cannot 
save section 361.5 from a due process chal-
lenge because, unlike the parental rights 
termination at issue in Cynthia D., supra, 5 
Cal.4th 242, the determination to withhold 
reunification services comes near the incep-
tion of the dependency case, before the state 
has borne the burden of repeatedly demon-
strating parental unfitness at the various 
hearings required at specified stages of the 
proceedings. Our analysis of the Santosky 
factors, however, leads us to conclude sec-
tion 361.5, subdivision (b)(10) is constitu-
tionally valid as we have interpreted it. First, 
considering the private interest affected ( 
Santosky, supra, 455 U.S. at p. 759 [102 
S.Ct. at pp. 1397-1398]; Cynthia D., supra, at 
p. 254), we observe again that at the stage of 
the proceedings with which we are con-
cerned, the juvenile court has already found 
jurisdiction over the child (see § 300), but has 
not yet reached the point at which a decision 
to terminate parental rights is to be made. 
The parent's interest, therefore, while sig-
nificant, is of a somewhat lesser order than in 
the decisions on which Renee and amicus 
curiae rely. Second, the risk of erroneous 
factfinding ( Santosky, supra, at p. 762 [102 
S.Ct. at p. 1399]; Cynthia D., supra, at pp. 
254-255) is mitigated by the parent's right to 
counsel (§ 317, subd. (d)) and access to rel-
evant records maintained by state or local 
public agencies, hospitals, medical or non-
medical practitioners, and child care custo-
dians (§ 317, subd. (f)). Third, the govern-
mental interest supporting the statutory pro-
cedure ( Santosky, supra, at p. 766 [102 S.Ct. 
at pp. 1401-1402]; Cynthia D., supra, at pp. 
255-256)-“the state's parens patriae interest 
in preserving and promoting the welfare of 
the child, and the state's fiscal and adminis-
trative interest in reducing the cost and bur-
den of such proceedings” (Cynthia D., supra, 
at p. 255)-is substantial. 

 
We are satisfied that, given the weighty interests 

of the state in assuring the proper care and safety of 
children in the dependency system, and those of *751 
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the children themselves, this provision sufficiently 
diminishes the risk of erroneous deprivations of ser-
vices as to satisfy the requirements of due process. 
(See Cynthia D., supra, 5 Cal.4th at pp. 250-256.) 
 

Disposition 
The judgment of the Court of Appeal is reversed. 

 
George, C. J., Baxter, J., Chin, J., and Brown, J., 
concurred. 
 
KENNARD, J., Dissenting. 

When a child is removed from a parent's custody 
as part of a dependency proceeding (Welf. & Inst. 
Code, § 300), FN1 the juvenile court must normally 
order the social services agency to provide reunifica-
tion services to the child and the parent. Without such 
services, a parent whose child has been removed has 
little hope of ever regaining custody of the child. 
 

FN1 Unless otherwise stated, all statutory 
references are to the Welfare and Institutions 
Code. 

 
But reunification services need not be provided in 

certain instances specified by statute. Subdivision 
(b)(10) of section 361.5 (section 361.5(b)(10)) de-
scribes two such instances: When past efforts at reu-
nification proved unsuccessful after removal of an-
other child, and when parental rights to another child 
have been severed. A clause at the end of section 
361.5(b)(10) states that reunification services must 
nonetheless be afforded if the parent has made a 
“reasonable effort” to treat the problems that led to the 
other child's removal. At issue here is whether this 
clause (the reasonable effort clause) applies only when 
parental rights to the other child were severed, or 
whether it also applies when reunification services 
were unsuccessfully provided after removal of the 
other child. 
 

The majority concludes that the reasonable effort 
clause applies only when parental rights were severed. 
I disagree. *752  
 

I. Facts 
Petitioner Renee J. and her boyfriend Robert R. 

had a long history of drug use and domestic violence. 
As a result, the Orange County Social Services 
Agency (SSA) removed their children, Anthony and 

Christopher, and Renee's daughter Dylan. After reu-
nification services proved unsuccessful, the superior 
court terminated the parental rights of Renee and 
Robert as to those three children. 
 

Thereafter Renee and Robert had Sayrah R., the 
subject of this proceeding, who was born in October 
1998. According to Renee, she stopped using drugs 
when she was pregnant with Sayrah; when Sayrah was 
four months old, Renee broke up with Robert, taking 
Sayrah with her. Two months later she was charged 
and convicted of burglary and forgery. Sentenced to 
60 days in jail, she failed to turn herself in to serve her 
sentence, and a bench warrant was issued for her ar-
rest. When arrested on that warrant in January 2000, 
she was driving a car. Sayrah was in a child safety seat 
that lacked the required base and was not properly 
attached. Renee told police she was a transient, and 
she could not name a responsible adult who would 
care for Sayrah during incarceration. 
 

SSA filed a petition asking the superior court to 
declare Sayrah a dependent child. The petition alleged 
that Renee's negligence in the matter of the safety seat 
showed a lack of concern for Sayrah's safety; that 
Renee was unable to care for Sayrah because of her 
history of drug abuse, her criminal history, her incar-
ceration on the bench warrant, and her lack of a per-
manent residence; and that Renee had abused or ne-
glected Sayrah's siblings and there was a substantial 
risk she would abuse or neglect Sayrah. The superior 
court found the allegations of the petition true. 
 

At the time of the dispositional hearing, Renee 
was separated from Robert (who had apparently left 
the state), and there was no evidence that she had 
resumed using drugs. SSA argued that under section 
361.5(b)(10), it need not provide reunification ser-
vices to Renee because it had afforded them without 
success after removal of Renee's other children. The 
superior court construed section 361.5(b)(10) as enti-
tling Renee to reunification services if she had made a 
reasonable effort to treat the problems that led to the 
removal of her other children, but it ruled that she had 
not made such an effort. It therefore refused to order 
reunification services. 
 

Renee filed a petition for writ of mandate in the 
Court of Appeal to challenge the superior court's rul-
ing. The Court of Appeal agreed with the superior 
court that Renee was entitled to reunification services 
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if she had *753 made a reasonable effort to treat her 
problems, but it held that the superior court had 
abused its discretion when it ruled that Renee had not 
made such an effort. We granted review, limited to the 
question of whether a parent who made a reasonable 
effort to treat the problems that led to the previous 
removal of a child or children may obtain reunification 
services when another child is later removed in a de-
pendency proceeding. 
 

II. The Statutory Scheme 
Subdivision (a) of section 361.5 sets forth the 

general rule that a parent whose child has been re-
moved in a dependency proceeding must be afforded 
reunification services. Subdivision (b) of that section 
lists the relatively extreme or unusual circumstances 
in which reunification services are not required. These 
circumstances include death of a sibling from abuse or 
neglect, severe sexual abuse or physical harm, re-
peated physical or sexual abuse, parental conviction of 
a violent felony, and willful abduction of the child 
from placement by the parent. 
 

At issue here are the circumstances described in 
section 361.5(b)(10). That provision states that reuni-
fication services need not be afforded if the superior 
court finds: “That (A) the court ordered termination of 
reunification services for any siblings or half-siblings 
of the child because the parent or guardian failed to 
reunify with the sibling or half-sibling after the sibling 
or half-sibling had been removed from that parent or 
guardian pursuant to Section 361 and that parent or 
guardian is the same parent or guardian described in 
subdivision (a), or (B) the parental rights of a parent or 
guardian over any sibling or half-sibling of the child 
had been permanently severed, and that, according to 
the findings of the court, this parent or guardian has 
not subsequently made a reasonable effort to treat the 
problems that led to removal of the sibling or 
half-sibling of that child from that parent or guardi-
an.” (Italics added.) The superior court and the Court 
of Appeal here concluded that the reasonable effort 
clause, italicized above, applies to both subparts of 
section 361.5(b)(10). SSA argues that it applies only 
to subpart (B). 
 

Ordinarily, the removal of a child in the course of 
dependency proceedings would require reunification 
services. Thus, subpart (A) of section 361.5(b)(10) 
applies to most parents whose children were removed 
in dependency proceedings. Subpart (B), however, 

applies if reunification services for the sibling in a 
dependency proceeding were denied because of cir-
cumstances described in subdivision (b) of section 
361.5, which we described earlier. Subpart (B) also 
applies when parental rights are severed outside of the 
dependency system. This occurs when a child has 
been abandoned or *754 voluntarily relinquished for 
adoption, or when a third party brings an action to 
sever parental rights after the parent has been con-
victed of a felony or is seriously mentally ill. (Fam. 
Code, § 7800 et seq.) 
 

III. Discussion 
At issue here is how to construe section 

361.5(b)(10). In performing that task, we are guided 
by these principles: “The aim of statutory construction 
is to discern and give effect to the legislative intent. ( 
Phelps v. Stostad (1997) 16 Cal.4th 23, 32 [65 
Cal.Rptr.2d 360, 939 P.2d 760].) The first step is to 
examine the statute's words because they are generally 
the most reliable indicator of legislative intent.” ( 
Summers v. Newman (1999) 20 Cal.4th 1021, 1026 
[86 Cal.Rptr.2d 303, 978 P.2d 1225].) I therefore 
begin with the language of section 361.5(b)(10). 
 

The majority insists that, “as a matter of English 
usage,” nothing in the words of section 361.5(b)(10) 
indicates whether the Legislature intended the sec-
tion's reasonable effort clause to apply only to subpart 
(B) of that section, or to subparts (A) and (B). (Maj. 
opn., ante, at p. 743.) I disagree. As I shall explain, 
when the words of section 361.5(b)(10) are given their 
“usual and ordinary meaning” ( DaFonte v. Up-Right, 
Inc. (1992) 2 Cal.4th 593, 601 [7 Cal.Rptr.2d 238, 828 
P.2d 140]), the reasonable effort clause at issue here 
logically applies to both subparts of that section. 
 

Section 361.5(b)(10), as discussed earlier, does 
not require reunification services if the superior court 
finds: “That (A) the court ordered termination of reu-
nification services for any siblings or half-siblings of 
the child because the parent ... failed to reunify ... after 
the sibling or half-sibling had been removed ... or (B) 
the parental rights of a parent ... over any sibling or 
half-sibling of the child had been permanently sev-
ered, and that, according to the findings of the court, 
this parent ... has not subsequently made a reasonable 
effort to treat the problems that led to removal of the 
sibling or half-sibling of that child from that parent 
....” (Italics added.) As a matter of syntax, the second 
italicized “that” in that passage, which prefaces the 
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reasonable effort clause, logically pairs with the first 
italicized “that” at the beginning of the section. 
Therefore, the reasonable effort clause after the se-
cond “that” necessarily applies to the entire section, 
not merely to subpart (B). Had the Legislature in-
tended the reasonable effort clause to apply only to 
subpart (B), it could easily have omitted the second 
italicized “that.” 
 

Furthermore, in the reasonable effort clause the 
Legislature uses the phrase “the problems that led to 
removal ...” (italics added), which suggests that the 
clause applies to both subparts (A) and (B). As pre-
viously *755 explained (see pt. II, ante), some parents 
fall under the provisions of subpart (B) (termination of 
parental rights to a sibling of the child without reuni-
fication services) not because the sibling was re-
moved, but because the parents abandoned the sibling 
or voluntarily gave the sibling up for adoption. If 
anything, the word “removal” appears to refer to 
subpart (A), which uses the word “removed.” Had the 
Legislature intended the reasonable effort clause to 
refer only to subpart (B), it would most likely have 
said “the problems that led to termination of parental 
rights,” rather than “the problems that led to removal,” 
as currently stated in the statute. 
 

Aside from the statutory language, an examina-
tion of the policy concerns underlying the Legisla-
ture's decision to include the reasonable effort clause 
in section 361.5(b)(10) shows that it intended the 
clause to apply to both subparts of that provision. The 
purpose of the clause is to give a parent who has made 
a reasonable effort to deal with the problems that led 
to removal of one child a chance at reunification when 
a second child is removed. For example, if one child is 
removed because the parent is addicted to drugs, and 
the parent later gives up drugs but another child is 
thereafter removed because the parent has an abusive 
partner, the parent should, in the Legislature's view, be 
given a chance to reunify with the second removed 
child. 
 

This policy applies equally to parents in subpart 
(A) (parents for whom previous reunification services 
were unsuccessful) as it does to parents in subpart (B) 
(parents whose parental rights were severed). As I 
have explained (see pt. II, ante), included in subpart 
(B) are parents who never received reunification ser-
vices before losing custody of a child in an earlier 
proceeding because their treatment of that child was so 

bad that it fell within one of the statutorily described 
circumstances in which the court could deny reunifi-
cation services. (See § 361.5, subd. (b).) I can think of 
no reason why the Legislature would have chosen to 
give such parents a chance at reunification when a 
second child became a dependent of the juvenile court, 
while denying that opportunity to parents who were 
unsuccessful in reunifying with a previously removed 
child. Yet that is the effect of the majority's holding 
today. 
 

One more point. This court generally construes 
laws in a manner that avoids doubts about their con-
stitutionality. (See, e.g., People v. Superior Court 
(Romero) (1996) 13 Cal.4th 497, 509 [53 Cal.Rptr.2d 
789, 917 P.2d 628].) This rule also applies when one 
of two possible constructions of a statute raises doubts 
about the constitutionality of another part of the stat-
utory scheme. That is the case here. The majority's 
construction of the reasonable effort clause raises 
doubts about the constitutionality of another part of 
the Legislature's statutory scheme for the severance of 
parental rights to dependent children, as I explain 
below. *756  
 

Under California's statutory scheme, parental 
rights may be permanently severed when a superior 
court finds by a preponderance of the evidence that 
returning the child to the parent's custody would create 
a substantial risk of detriment to the child. (See §§ 
366.21, subd. (e), 366.22, subd. (a), 366.26, subd. 
(c)(1).) In Cynthia D. v. Superior Court (1993) 5 
Cal.4th 242 [19 Cal.Rptr.2d 698, 851 P.2d 1307], a 
majority of this court rejected a due process challenge 
to that standard. As part of the basis for its decision, 
the majority noted that before a final determination by 
the superior court whether to sever a parental rela-
tionship, “there have been a series of hearings in-
volving ongoing reunification efforts and, at each 
hearing, there was a statutory presumption that the 
child should be returned to the custody of the parent.” 
(Id. at p. 253, italics added.) I dissented in Cynthia D., 
reasoning that “the basic requirements of procedural 
due process do not allow the state to terminate parental 
rights in such a proceeding without clear and con-
vincing evidence of a substantial risk of detriment to 
the child.” (Id. at p. 257 (dis. opn. of Kennard, J.).) 
 

Under the majority's decision today, a parent 
who, after failing to reunify with one removed child, 
makes a reasonable effort to treat the problems that 
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caused that child's removal but then suffers the re-
moval of a second child, may not, as to the second 
child, receive the “series of hearings involving ongo-
ing reunification efforts” that the majority in Cynthia 
D. v. Superior Court, supra, 5 Cal.4th at page 253, 
relied on in upholding the constitutionality of the 
“preponderance of evidence” standard established by 
the statutory scheme. Thus, the majority's holding here 
weakens the underpinnings of Cynthia D., and it raises 
doubts about the constitutionality of the preponder-
ance of evidence standard that the Cynthia D. majority 
upheld. To avoid those constitutional issues, I would 
construe the reasonable effort clause broadly, apply-
ing it to all parents in section 361.5(b)(10). 
 

Here, the Court of Appeal agreed with the supe-
rior court that the reasonable effort clause applied to 
Renee, but it disagreed with the superior court's find-
ing that she was not entitled to reunification services 
with Sayrah because she had not made a reasonable 
effort to treat the problems that had led to the removal 
of her other children. Were the issue properly before 
this court, I might well find that the evidence supports 
the superior court's ruling that Renee did not make a 
reasonable effort to deal with her problems. But that 
issue is not before us. In its petition for review, SSA 
did not challenge the Court of Appeal's conclusion 
that Renee had made reasonable efforts to treat her 
problems; instead, it asserted that the reasonable effort 
clause was inapplicable. Therefore, I would affirm the 
judgment of the Court of Appeal, *757 which applied 
the reasonable effort clause in reversing the superior 
court's ruling that Renee was not entitled to reunifica-
tion services with reference to Sayrah. *758  
 
Cal. 2001. 
Renee J. v. Superior Court 
26 Cal.4th 735, 28 P.3d 876, 110 Cal.Rptr.2d 828, 01 
Cal. Daily Op. Serv. 7133, 2001 Daily Journal D.A.R. 
8755 
 
END OF DOCUMENT 
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EARL W. PORTER, Plaintiff and Respondent, 

v. 
CITY OF RIVERSIDE et al., Defendants and Appel-

lants. 
 

Civ. No. 8676. 
 
Court of Appeal, Fourth District, Division 2, Califor-

nia. 
May 6, 1968. 

 
HEADNOTES 

(1) Municipal Corporations § 
232(6)--Ordinances--Validity--Harmony With Char-
ter Provisions. 

An ordinance stands in the same relationship to a 
city charter as a statute does to the Constitution of the 
state; thus, charter provisions constitute the organic 
law or local constitution of the city and the same 
presumptions that favor the constitutionality of state 
legislative enactments apply also to ordinances. 
 
(2) Municipal Corporations § 
242--Ordinances--Validity--Presumptions. 

Every presumption is in favor of the constitu-
tionality of an ordinance and the invalidity of such 
legislative act must be clear before it can be declared 
unconstitutional. 
See Cal.Jur.2d, Municipal Corporations, § 416; 
Am.Jur., Municipal Corporations (1st ed §§ 178, 
179). 
(3) Municipal Corporations § 
234--Ordinances--Validity--Province of Courts. 

The legislative action of a city council will be 
upheld by the courts unless beyond its powers, or 
unless its judgment or discretion is being fraudulently 
or corruptly exercised. 
 
(4) Municipal Corporations § 
242--Ordinances--Validity--Presumptions. 

When the right to enact a law or ordinance de-
pends on the existence of a fact, the passage of the act 
implies, and the conclusive presumption is, that the 
legislative body performed its duty and ascertained the 
existence of the fact before enacting and approving the 
law, a decision which the courts have no right to 

question or review. 
 
(5) Municipal Corporations § 234, 
242--Ordinances--Validity--Province of 
CourtsPresumptions. 

Not only must a legislative act of a city be re-
viewed by a court in the light of every presumption 
favorable to its constitutionality, but the court must 
limit itself to a consideration of such matters as appear 
on the face of the enactment together with those facts 
which are matters of judicial cognizance. 
 
(6) Municipal Corporations § 
234--Ordinances--Validity--Province of Courts. 

Where a statute or ordinance is valid on its face, 
and there are no other considerations of which the 
court can take judicial notice tending to establish 
unconstitutionality, the court will not go behind the 
statute or ordinance and receive evidence aliunde to 
establish facts that would tend to impeach and over-
turn the law.  
 
(7a, 7b) Municipal Corporations § 
232(6)--Ordinances--Validity--Harmony With Char-
ter Provisions. 

In an action to restrain a city from paying a fixed 
monthly expense allowance to each city councilman 
without presentation of a claim therefor, the trial court 
erred in determining that the ordinance authorizing 
such payment was invalid on the ground that the al-
lowance was in excess of actual expenses and there-
fore included compensation for services, where the 
city charter provided that councilmen should be paid 
no salary but should receive, in addition to coun-
cil-authorized travel expenses and other expenses 
when on official duty, an amount to be fixed by or-
dinance as reimbursement for other out of pocket 
expenditures and costs imposed on them in serving as 
councilmen, where the charter was silent as to 
presentation of claims for such allowance, where, in 
passing the ordinance, the council found that the 
councilmen's out of pocket expenditures and costs 
were and would continue to be at least equal to the 
sum fixed, and where such legislative finding was 
entirely reasonable and possible. 
 
(8) Municipal Corporations § 
234--Ordinances--Validity--Province of Courts. 
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In an action to restrain a city from paying a fixed 
monthly expense allowance to city councilmen, the 
trial court exceeded its powers and also went beyond 
the issues generated by the complaint in admitting 
evidence aliunde for the purpose of contravening the 
express finding of the city council that each council-
man's monthly out of pocket expenditures and costs 
did and would continue to exceed the amount fixed, 
where the court, if it did not regard such finding as 
creating a conclusive presumption of the validity of 
the enactment, should have confined its review to a 
consideration of those facts which appeared on the 
face of the ordinance, together with those facts within 
its judicial knowledge. 
See Cal.Jur.2d, Municipal Corporations, § 406; 
Am.Jur., Municipal Corporations (1st ed § 183). 

SUMMARY 
APPEAL from a judgment of the Superior Court 

of Riverside County. Russell S. Waite, Judge. Re-
versed. 
 

Action by a taxpayer to restrain the City of Riv-
erside from paying an expense allowance to city 
councilmen. Judgment for plaintiff reversed. 
 
COUNSEL 
 
John Woodhead, City Attorney, O'Melveny & Myers, 
and Howard J. Deards for Defendants and Appellants. 
 
Henry W. Coil, Sr., as Amicus Curiae on behalf of 
Defendants and Appellants. *834  
 
Thompson & Colegate and Michael R. Raftery for 
Plaintiff and Respondent. 
 
KERRIGAN, Acting P. J. 

The Charter of the City of Riverside was prepared 
by a Board of Freeholders, adopted by the electors, 
approved by the Legislature, and became effective in 
April 1953. The charter provision relating to coun-
cilmen's expenses reads as follows: 
 

“Sec. 402. Compensation; reimbursement for 
expenses. The members of the city council shall re-
ceive no compensation for their services as such, but 
shall receive reimbursement on order of the city 
council for council-authorized traveling and other 
expenses when on official duty. In addition, each 
member shall receive such amount as may be fixed by 

ordinance, which amount shall be deemed to be re-
imbursement of other out-of- pocket expenditures and 
costs imposed upon him in serving as a city council-
man.” [Italics supplied.] 
 

In May 1953, the council held its inaugural 
meeting and adopted an ordinance fixing each coun-
cilman's expense allowance in the sum of $200 per 
month. Thereafter, in July 1955, the council adopted 
Ordinance No. 2226, which increased the council-
men's expense allowance to $250 monthly. Ten years 
later, in August 1965, the council passed Ordinance 
No. 3300, which recited that the councilmen's original 
expense allowance was $200; that it was thereafter 
increased to $250 monthly; that inflation and greater 
demands on councilmen had resulted in an increase in 
out-of-pocket expenses; that the sum of $350 per 
month represented reasonable costs expenditures in-
curred by councilmen; that the expense allowance be 
increased to $350 monthly; and that the $350 “be paid 
monthly without presentation of any claim.” 
 

In September 1965 the plaintiff filed this acton, 
and the allegations of the complaint may be briefly 
summarized in the following manner: that Ordinance 
No. 3300 requires the payment to each councilman of 
$350 monthly “as purported reimbursement of 
out-of-pocket expenses without presentation of any 
claim, voucher, proof of payment or proof of author-
ization of such expenses by the council”; that such 
payment “as reimbursement for out-of-pocket ex-
penses not shown to be expended, is, in fact, payment 
of compensation, as prohibited by the Riverside City 
Charter”; that such payment “will increase the burden 
of taxation in an unlawful manner, to wit, the payment 
of compensation to each City Councilman in direct 
violation of the Charter provisions of the City of 
Riverside.” *835 No allegations were contained in the 
complaint attacking the council's finding that the 
amount of out-of-pocket expenditures were at least 
$350 as being so unreasonable as to constitute arbi-
trary action or constructive fraud. Nor was there an 
allegation that the council acted in bad faith with im-
proper motives in that $350 per month was in excess 
of actual expenses. Thus, the attack on the ordinance 
was based on the premise that section 402 of the 
charter was violated in the event the $350 additional 
allowance authorized by Ordinance No. 3300 was paid 
without requiring the presentation of itemized claims 
and vouchers showing actual expenditures. The com-
plaint prayed that the city be restrained from paying 
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the $350 per month to the councilmen “as reim-
bursement of out-of-pocket expenses, without re-
quiring proof of the nature of said ... expenses, the 
amount thereof, and that they are actually incurred. ...” 
 

Defendants filed a general and special demurrer 
to the complaint. The demurrer was overruled and 
defendants answered. 
 

During trial, the court permitted the introduction 
of evidence at plaintiff's counsel's request as to the 
actual monthly expenses incurred by members of the 
city council. The seven councilmen's expenses ranged 
from $150 to $555. From the evidence thus presented, 
the trial court determined that the $350 allowance 
fixed in Ordinance No. 3300 was “in excess of the 
actual and allowable out-of-pocket expenses and costs 
...” incurred “and does ... include compensation for 
services rendered by the City Councilmen. ...” Judg-
ment was therefore rendered in favor of the plaintiff 
wherein its was decreed: (1) Riverside City Ordinance 
No. 3300 was invalid in its entirety as violative of 
section 402 of the Riverside City Charter; (2) Ordi-
nance No. 2226 [the prior ordinance authorizing $250 
per month allowance] was valid and binding; and (3) 
defendants be restrained from paying the members of 
the City Council $350 per month pursuant to Ordi-
nance No. 3300, “but that said injunction shall not, 
and does not, restrain or enjoin defendants from pay-
ing to the members of said City Council the sums 
provided by said Ordinance No. 2226 or any other 
sum provided to be paid by any subsequent amend-
ment of said Ordinance No. 2226 or any subsequent 
ordinance of the City of Riverside. ...” 
 

Defendants' assault on the judgment is stated in 
varying forms, which may be categorized in the fol-
lowing manner: (1) The complaint fails to state a cause 
of action; (2) the findings *836 went beyond the issues 
framed by the pleadings; (3) the trial court erred in 
permitting the introduction of evidence relating to the 
councilmen's actual expenses; (4) insufficiency of the 
evidence to support the findings; and (5) the action is 
barred by reason of plaintiff's laches, unclean hands, 
and political motives. 
 

Stated simply, the sole, crucial issue on appeal is 
whether Ordinance No. 3300 is valid under section 
402 of the charter. 
 

(1) An ordinance stands in the same relationship 

to a city charter as does a statute to the constitution of 
the state. Thus, charter provisions constitute the or-
ganic law or local constitution of the city. ( In re 
Pfahler, 150 Cal. 71, 82 [ 88 P. 270, 11 Ann.Cas. 911, 
11 L.R.A. N.S. 1092]; Dalton v. Lelande, 22 Cal.App. 
481, 487 [ 135 P. 54].) The same presumptions that 
favor the constitutionality of state legislative enact-
ments apply also to ordinances. (11 Cal.Jur.2d, Const. 
Law, § 74, pp. 407-408.) (2) Every presumption is in 
favor of constitutionality and the invalidity of a leg-
islative act must be clear before it can be declared 
unconstitutional. (35 Cal.Jur.2d, Municipal Corpora-
tions, § 416, p. 223.) (3) The action of the Legislature 
will be upheld by the courts unless beyond its powers, 
“or its judgment or discretion is being fraudulently or 
corruptly exercised.” ( Nickerson v. County of San 
Bernardino, 179 Cal. 518, 522-523 [ 177 P. 465]; 
Wine v. Boyar, 220 Cal.App.2d 375, 381-382 [ 33 
Cal.Rptr. 787].) 
 

(4) When the right to enact a law depends upon 
the existence of a fact, the passage of the act implies, 
and the conclusive presumption is, that the Legislature 
performed its duty and ascertained the existence of the 
fact before enacting and approving the law-a decision 
which the courts have no right to question or review. ( 
Robins v. County of Los Angeles, 248 Cal.App.2d 1, 6 
[ 56 Cal.Rptr. 853]; Taylor v. Cole, 201 Cal. 327, 
336-337 [ 257 P. 40]; Smith v. Mathews, 155 Cal. 752, 
756 [ 103 P. 199].) (5) Not only must the legislative 
act be reviewed in the light of every presumption 
favorable to its constitutionality, but the court must 
limit itself to a consideration of such matters as appear 
on the face of the enactment ( Alameda etc. Water 
Dist. v. Stanley, 121 Cal.App.2d 308, 315 [ 263 P.2d 
632]; People v. Sacramento Drainage Dist., 155 Cal. 
373, 386 [103 P. 207]), together with those facts 
which are matters of judicial cognizance. ( Los An-
geles County Flood Control Dist. v. Hamilton, 177 
Cal. 119, 125 [ 169 P. 1028]; City of Ojai v. Chaffee, 
60 Cal.App.2d 54, 61 [ 140 P.2d 116]; Whitcomb v. 
Emerson, 46 Cal.App.2d 263, 276 [ *837115   P.2d 
892].) (6) Stated in basic terms, where a statute is valid 
on its face, and there are no other considerations of 
which the court can take judicial notice tending to 
establish unconstitutionality, the courts will not go 
behind the statute or ordinance and receive evidence 
aliunde to establish facts that would tend to impeach 
and overturn the law. ( Taylor v. Cole, supra, p. 337; 
Stevenson v. Colgan, 91 Cal. 649, 652 [ 27 P. 1089, 25 
Am.St.Rep. 230, 14 L.R.A. 459].) 
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(7a) Whether we view the presumption in support 

of the validity of enactments as a conclusive pre-
sumption which the courts have no right to question or 
review ( Robins v. County of Los Angeles, supra, 248 
Cal.App.2d 1, 6; Smith v. Mathews, supra, 155 Cal. 
752, 756), or follow the more limited rules to the 
effect that the enactment is presumed to be constitu-
tional and must be deemed to have been enacted on the 
basis of any state of facts supporting it that “reasona-
bly can be conceived” ( Higgins v. City of Santa 
Monica, 62 Cal.2d 24, 30 [ 41 Cal.Rptr. 9, 396 P.2d 
41]), or “reasonably could be assumed” ( Redevel-
opment Agency v. Hayes, 122 Cal.App.2d 777, 806 [ 
266 P.2d 105]), or are “possible” ( Galeener v. Hon-
eycutt, 173 Cal. 100, 103-104 [ 159 P. 595]), it inevi-
tably follows that the trial court's determination 
holding the expense allowance invalid was erroneous. 
 

Section 1 of Ordinance No. 3300 provides that 
each councilman's out-of- pocket expenditures and 
costs are “and will continue to be at least $350 per 
month.” 
 

(8) The foregoing finding by the council may be 
regarded as giving rise to a conclusive presumption 
sustaining the validity of the enactment (see Robins v. 
County of Los Angeles, supra, 248 Cal.App.2d 1, 6). 
However in the event the trial court determined that it 
was acting within its prereogative in questioning the 
council's determination that $350 monthly was re-
quired as an expense allowance, its review should 
have been confined to a consideration of those facts 
which appeared on the face of the ordinance, together 
with those facts within its judicial knowledge. ( Ala-
meda etc. Water Dist. v. Stanley, supra, 121 
Cal.App.2d 308, 315; Los Angeles County Flood 
Control Dist. v. Hamilton, supra, 177 Cal. 119, 125.) 
Succinctly stated, it was certainly reasonable and 
possible that the councilmen's expenditures and costs 
amounted to $350 monthly, and inasmuch as the city's 
legislative body made such a determination, the court 
exceeded its powers in admitting evidence aliunde for 
the purposes of contravening such finding. *838  
 

Galeener v. Honeycutt, supra, 173 Cal. 100, is a 
case involving a change of compensation; plaintiff 
was elected to the officer of supervisor of Madera 
County at a time when the statute fixing the compen-
sation of supervisors provided that the compensation 
was $1,200 per year and 25c per mile for all distances 

traveled by the supervisors in the discharge of their 
duties as road commissioners, which mileage allow-
ance was not to exceed $600 annually; a subsequent 
1915 act changed the compensation to $1,800 per year 
for services as board members and as road commis-
sioners; the act “found” that the change did not work 
an increase in compensation and declared that it was 
intended that it apply to the present incumbents; the 
enactment was attacked on the ground that it was 
violative of section 9 of article XI [since repealed] of 
the California Constitution, which prohibited the in-
crease of compensation to incumbents during their 
term of office; the Supreme Court held that the 
Madera County statute was constitutional and explic-
itly stated: “There is absolutely nothing on the face of 
the law to show that each supervisor of Madera 
County is not actually required to travel two thousand 
four hundred miles per year in the discharge of his 
duties as road commissioner, and that such was the 
condition in both the years 1914 and 1915. If such a 
condition was possible, we must assume in favor of 
the legislative enactment that it existed, for, as was 
said ... in Smith v. Mathews, 155 Cal. 752, 756 [ 103 P. 
199, 201], the doctrine of Stevenson v. Colgan, 91 Cal. 
649 [27 P. 1089, 25 Am.St.Rep. 230, 14 L.R.A. 459] 
... is that 'when the right to enact a law depends upon 
the existence of a fact, the passage of the act implies, 
and the conclusive presumption is, that the Governor 
and the Legislature have performed their duty and 
ascertained the existence of the fact before enacting 
and approving the law. ...' ” 
 

The trial court's finding that the councilmen's 
“actual” out-of-pocket expenses were less than $350 
monthly went beyond the issues generated in the 
complaint, was based upon inadmissible evidence, and 
was therefore void. ( Simmons v. Simmons, 166 Cal. 
438, 441 [ 137 P. 20].) 
 

(7b) Finally, under any reasonable interpretation 
of section 402 of the charter, it manifestly appears that 
while a councilman is not entitled to receive com-
pensation “as such,” he is expressly entitled to receive 
reimbursement on “order of the City Council for 
council-authorized travel and other expenses when on 
official duty.” Furthermore, he is *839 entitled to an 
additional allowance unconnected with travel and 
other official-duty expenses by reason of the follow-
ing proviso: “In addition, each member shall receive 
such amount as may be fixed by ordinance, which 
amount shall be deemed to be reimbursement of other 
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out-of-pocket expenditures and costs imposed upon 
him in serving as a city councilman.” Consequently, 
by the express provisions of the charter, each coun-
cilman is entitled to receive a sum fixed by ordinance 
as an additional expense allowance. Moreover, coun-
cilmen are not required to submit itemized claims or 
vouchers showing actual expenditures under the 
last-quoted section of the charter. While the charter 
precludes a councilman from receiving a salary for his 
governmental services, and while it has been judicially 
determined that when a city charter is silent on the 
subject of compensation of members of the council, an 
ordinance authorizing the payment of a salary to 
councilmen is invalid as being violative of the charter 
( Woods v. Potter, 8 Cal.App. 41, 45 [ 95 P. 1125]), the 
Riverside Charter unequivocally sanctions the pay-
ment of the expense allowance involved in the case 
under review. 
 

The judgment is reversed. 
 
Tamura, J., concurred. 
 
Cal.App.4.Dist. 
Porter v. City of Riverside 
261 Cal.App.2d 832, 68 Cal.Rptr. 313 
 
END OF DOCUMENT 
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JEROME C. CORNELL, Appellant, 

v. 
GEORGE R. REILLY et al., as Members of STATE 

BOARD OF EQUALIZATION, Respondents. 
 

Civ. No. 16165. 
 

District Court of Appeal, First District, Division 1, 
California. 

Aug. 18, 1954. 
 

HEADNOTES 
(1a, 1b) Intoxicating Liquors § 
82--Offenses--Evidence. 

Finding that liquor licensee hired girls to solicit 
sales of alcoholic beverages, in violation of Pen. Code, 
§ 303, is sustained by evidence that, among other 
things, when customer entered barroom a female em-
ployee asked him to buy her a drink and that bartender 
kept record of her drinks. 
 
(2) Administrative Law § 6--Administrative Pro-
ceedings--Nature of Proceedings. 

Although in disciplinary administrative pro-
ceedings burden of proof is on party asserting affirm-
ative and guilt must be established to reasonable cer-
tainty and not based on surmise, conjecture, suspicion, 
theoretical conclusions or uncorroborated hearsay, the 
proceedings are not criminal in nature and not gov-
erned by law applicable to criminal cases. 
See Cal.Jur.2d, Administrative Law and Procedure, 
§§ 86, 87; Am.Jur., Public Administrative Law, § 
107. 
(3) Licenses § 
55--Revocation--Proceedings--Purpose. 

Administrative proceedings aimed at revoking 
license are not conducted for primary purpose of 
punishing an individual but to keep regulated business 
clean and wholesome and to protect public by deter-
mining whether licensee exercised his privilege in 
derogation of public interest. 
 
(4) Intoxicating Liquors § 9.9--Licenses--Revocation. 

Standards to be applied in proceeding for revo-
cation of liquor license are not those applicable to 
criminal trials, the proceeding being a disciplinary 

function of Board of Equalization. 
See Cal.Jur.2d, Alcoholic Beverages, § 33 et seq. 
(5) Intoxicating Liquors § 9.9--Licenses--Revocation. 

Board of Equalization need not define by law or 
rule all of things that will put liquor license in jeop-
ardy. (Const. art. XX, § 22.) 
 
(6) Intoxicating Liquors § 9.9--Licenses--Revocation. 

Board of Equalization can revoke liquor license 
irrespective of violation of specific Penal Code sec-
tion, if evidence shows situation contrary to public 
welfare or morals. 
 
(7) Criminal Law § 369--Evidence--Intent. 

Intent may be proved by circumstantial evidence. 
(Pen. Code, § 21.) 
 
(8) Intoxicating Liquors § 9.9--Licenses--Revocation. 

The asserted fact that liquor licensee had no spe-
cific intent to violate Pen. Code, § 303, would not 
prevent revocation of license because of acts of bar-
tender-manager in hiring female employees to solicit 
drinks, since licensee who elects to operate business 
through employee is responsible to licensing authority 
for employee's conduct in exercise of license. 
 
(9) Criminal Law § 1018--Judgment--Conclusiveness. 

Acquittal of liquor licensee's bartender-manager 
of criminal charge of violation of Pen. Code, § 303, is 
not res judicata in proceedings before Board of 
Equalization aimed at revoking license. 
 

SUMMARY 
APPEAL from a judgment of the Superior Court 

of the City and County of San Francisco. Herbert C. 
Kaufman, Judge. Affirmed. 
 

Proceeding in mandamus to review validity of 
order of State Board of Equalization revoking a liquor 
license. Judgment denying writ, affirmed. 
 
COUNSEL 
 
Donovan, Stuhr & Martin and Charles Stuhr for Ap-
pellant. 
 
Edmund G. Brown, Attorney General, and William M. 
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Bennett, Deputy Attorney General, for Respondents. 
 
PETERS, P. J. 

The State Board of Equalization, after hearings 
before a hearing officer and the board, found that 
Jerome Cornell, the owner of an on-sale general liquor 
license and the operator of a restaurant-bar in San 
Francisco, had employed two girls to encourage cus-
tomers to buy them drinks in violation of the law. 
Because of such violation, Cornell's liquor license was 
ordered revoked. Cornell, under the provisions of 
section 1094.5 of the Code of Civil Procedure, applied 
to the superior court for a writ of mandate to review 
the *180 validity of the revocation order. That court 
found that the findings of the board were supported 
“by substantial evidence and by the weight of the 
evidence,” that the findings constituted good cause for 
revocation, and denied the petition for a writ of man-
date. Cornell appeals from the judgment based on 
those findings. 
 

The accusation before the board contained two 
counts. The first charged Cornell with employing, on 
certain dates, two named girls for the purpose of 
procuring or encouraging the purchase or sale of al-
coholic beverages, and with paying these girls a 
commission for such services. The second count is not 
here involved. FN1 The first count charges, without 
mentioning, the commission of acts declared unlawful 
by section 303 of the Penal Code. That section makes 
it a misdemeanor for a liquor seller “to employ upon 
the premises where the alcoholic beverages are sold 
any person for the purpose of procuring or encourag-
ing the purchase or sale of such beverages, or to pay 
any person a percentage or commission on the sale of 
such beverages for procuring or encouraging such 
purchase or sale.” Section 24200 of the Business and 
Professions Code FN2 provides that it is grounds for the 
suspension or revocation of a license “(a) When the 
continuance of a license would be contrary to public 
welfare or morals ... (b) ... the violation or the causing 
or the permitting of a violation by a licensee of ... any 
rules of the board ... or any other penal provisions of 
law of this State prohibiting or regulating the sale ... of 
alcoholic beverages. ...” 
 

FN1 This second count charged Cornell with 
possession on the licensed premises on a 
certain date of 11 empty distilled spirits bot-
tles, which, under the law, should have been 
destroyed. Cornell was found to have vio-

lated the law in this respect, and his license 
was suspended for 15 days for such violation. 
The validity of that suspension is not chal-
lenged in these mandate proceedings. 

 
FN2 This section was added to the Business 
and Professions Code in 1953. Before that, 
its provisions, in substance, were to be found 
in 2 Deering's General Laws, Act No. 3796, 
section 40. 

 
A hearing on the accusation was had, as provided 

by law, before a hearing officer, whose proposed 
decision, findings and conclusions, recommending 
revocation, were adopted by the board. Thereafter, 
Cornell, under the provisions of section 11521 of the 
Government Code, petitioned for a reconsideration, 
which was granted, and a second hearing was then had 
before the board. The board reaffirmed its original 
decision. It found that Cornell, on the dates in ques-
tion, did employ the two girls named in the accusation 
“for the purpose of procuring *181 or encouraging the 
purchase or sale of alcoholic beverages,” in violation 
of section 303 of the Penal Code, but that it was not 
true that Cornell paid the girls a percentage or com-
mission for procuring or encouraging such purchases 
or sales in violation of that section. Revocation of 
Cornell's license was ordered. The superior court, in 
the mandate proceedings, found these findings were 
supported and refused to grant the writ. 
 

(1a) The basic facts as presented to the hearing 
officer and to the board, and as accepted by the board 
and the reviewing court, are not in serious dispute. 
Cornell, the owner of the bar and liquor license, was 
not present on the premises during the times the al-
leged offenses occurred, nor did he testify at the 
hearing before the hearing officer. During all times 
here relevant Cornell had delegated the operation of 
the bar to William Andrews, the bartender-manager. 
Just before midnight on March 24, 1953, several liq-
uor control officers entered the bar. One of them, by 
the name of Wright, testified that he sat at the bar; that 
a woman, who later identified herself as Dottie 
Shannon, one of the entertainers, sat down beside him; 
that after some conversation he ordered a drink for 
himself and she asked “Am I in?”; that he replied that 
she was, whereupon the bartender Andrews, without 
further orders, served her a “champagne cocktail” 
taken from a Champale FN3 bottle; that the bartender 
charged him eighty- five cents for the highball ordered 
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by him, and $1.50 for the cocktail served to the girl; 
that during the next hour he and Miss Shannon had 
three drinks each; that on each occasion he was 
charged $2.35 for the two drinks; that after the serving 
of the drinks the bartender made a notation on a pad 
lying beside the cash register. 
 

FN3 Champale is a malt beverage of low 
alcoholic content and much cheaper than 
champagne. It costs but 40 cents a bottle. The 
drinks here involved were 2 or 3 ounces each. 

 
Officer Wright returned to the bar at about 10:50 

p. m. on the night of March 27, 1953. He testified that 
on that occasion he observed Andrews serving drinks 
to Dottie Shannon and another identified liquor of-
ficer, and that each time a drink was served to the girl a 
notation was made by the bartender on the pad. Wright 
testified that he observed that the type of drink, price 
and procedure of notation were identical to his own 
prior experienced solicitation. Two other officers 
testified that on these occasions they had substantially 
similar *182 experiences with Miss Shannon or Miss 
Lee, another entertainer. They corroborated Wright in 
all substantial respects. 
 

The officers decided to and did make the arrest in 
the early morning hours of March 28, 1953. They 
confiscated the remainder of one of the girl's drinks, 
which, upon analysis, was discovered to have an al-
coholic content of 5.1 per cent. They also confiscated 
the pad upon which the notations had been made, and 
11 empty, but unbroken, distilled spirits bottles found 
under the bar. The pad contained the names of all of 
the entertainers and some other employees, and after 
each name were tally marks, and dollars and cents 
figures. 
 

Andrews was then arrested. Vickie Lee, one of 
the entertainers for whom the officers had purchased 
drinks, told the officers at the time of Andrews' arrest 
that she was paid fifty cents by her employer for each 
“champagne cocktail” purchased for her. At the 
hearing before the hearing officer Miss Lee denied 
making any such statement, denied that she received 
any commission for the solicitation of drinks, and 
testified that she paid for all drinks consumed by 
herself when she cashed her paycheck each week. 
Andrews admitted keeping the pad with the tally 
marks after each entertainer's name, but testified that 
this was done to keep a record of the number of drinks 

each girl consumed and for which they were charged 
at the end of each week. This, according to him, was 
the reason for the tally marks and the dollars and cents 
figures after each girl's name on the pad. It will be 
noted that the officers had testified that they had paid 
$1.50 each for the drinks consumed by the entertain-
ers, and that marks were made on the pad after the 
purchase of each drink for an entertainer. Thus, if 
Andrews' and Miss Lee's testimony had been believed, 
which it was not, the bar received double payment for 
the drinks consumed by the entertainers. Otherwise, 
there would have been no reason for keeping a record 
of drinks already paid for. 
 

It was stipulated that if Cornell were present he 
would testify that Andrews had told him that the bar 
was being conducted lawfully and according to the 
rules and regulations of the board, and that, although 
female entertainers were employed, they were never 
paid any sums except the contract wages for their 
dancing and singing; in other words, were not em-
ployed to solicit drinks. The written contracts of the 
entertainers providing a salary for singing and dancing 
only were introduced into evidence, as well as certain 
paychecks issued to the entertainers. It also appears in 
evidence that *183 Andrews had been charged with a 
violation of section 303 of the Penal Code and with 
keeping empty unbroken alcoholic beverage bottles on 
the premises, that he had been tried before a jury in the 
municipal court, and that he had been acquitted of 
both charges. 
 

The basic argument of appellant is that adminis-
trative proceedings looking toward the revocation of a 
liquor license are criminal in nature insofar as the 
quantum of proof is concerned, and that the evidence 
here does not meet that test. The principal California 
case relied upon to establish this premise is Messner v. 
Board of Dental Examiners, 87 Cal.App. 199, where, 
at page 205 [ 262 P. 58], it is stated in reference to a 
proceeding resulting in the suspension of a dental 
license: “The statute [the Dental Act] is highly penal, 
and a proceeding thereunder for the revocation of a 
license to practice dentistry is in the nature of a 
criminal trial in which all intendments are in favor of 
the accused.” Based on this argument, the appellant 
contends that all of the elements of the offense or 
offenses defined in section 303 of the Penal Code were 
not proved. Appellant admits that the evidence shows 
that he hired entertainers, but correctly points out that 
such is perfectly legal. He also admits that the evi-
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dence shows that these entertainers solicited drinks 
from patrons of the bar, but correctly points out that 
mere solicitation by employees of drinks, under the 
law as it then existed, constituted no offense against 
the liquor laws so far as the licensee was concerned. 
He argues that to constitute an offense under section 
303 of the Penal Code the employees must be hired 
“for the purpose” of soliciting drinks, FN4 and that this 
requires evidence of a specific intent or “mens rea” on 
his part to so hire the employees. Appellant urges that 
there is no evidence at all of his specific intent to hire 
personnel to solicit drinks. Appellant further argues 
that, since the record shows that he personally was out 
of the city when the challenged acts took place, he 
cannot be held responsible for the acts of Andrews in 
the absence of any evidence that he authorized those 
acts, because the statute requires proof of his specific 
intent. 
 

FN4 The section prohibits the hiring of per-
sons for the purpose of soliciting drinks or 
from paying any person a commission for 
soliciting drinks. So far as the “pay” provi-
sion of the statute is concerned, the board 
found the charge unfounded. The validity of 
the revocation, therefore, must be upheld, if 
at all, upon the charge of hiring employees 
for the purpose of soliciting drinks. 

 
(2) It may be conceded that in disciplinary ad-

ministrative *184 proceedings the burden of proof is 
upon the party asserting the affirmative ( Bley v. 
Board of Dental Examiners, 87 Cal.App. 193 [261 P. 
1036]), and that guilt must be established to a rea-
sonable certainty ( Furman v. State Bar, 12 Cal.2d 212 
[83 P.2d 12]; Coffman v. Board of Architectural Ex-
aminers, 130 Cal.App. 343 [19 P.2d 1002]) and can-
not be based on surmise or conjecture, suspicion or 
theoretical conclusions, or uncorroborated hearsay. 
(See cases collected 2 Cal.Jur.2d 248, § 145.) But it is 
now well settled that such proceedings are not crimi-
nal in nature, and are not governed by the law appli-
cable to criminal cases. (See many cases collected 2 
Cal.Jur.2d 169, § 87.) The contrary language found in 
the Messner case (87 Cal.App. 199, 205) above quoted 
has been classified as a mere “dictum,” and expressly 
disapproved. ( Webster v. Board of Dental Examiners, 
17 Cal.2d 534, 539 [ 110 P.2d 992].) (3) The object of 
an administrative proceeding aimed at revoking a 
license is to protect the public, that is, to determine 
whether a licensee has exercised his privilege in der-

ogation of the public interest, and to keep the regu-
lated business clean and wholesome. Such proceed-
ings are not conducted for the primary purpose of 
punishing an individual. (See cases collected 2 
Cal.Jur.2d 169, § 87, at p. 170.) Hence, such pro-
ceedings are not criminal in nature. 
 

These principles are now well settled in this state, 
although admittedly there was language in several 
early cases to the contrary. The problem was thor-
oughly discussed and settled in Webster v. Board of 
Dental Examiners, 17 Cal.2d 534 [110 P.2d 992]. In 
that case, at page 537, it is stated: 
 

“Appellant first challenges the order of suspen-
sion on the theory that administrative proceedings to 
revoke a professional license are quasi- criminal in 
nature. It is suggested that the rules governing burden 
of proof, and quantum of proof must be those which 
apply in criminal trials, and that in consequence the 
board used an improper standard in weighing the 
evidence. This analogy between a proceeding to re-
voke a license and a criminal trial is found in a number 
of the earlier cases. ... 
 

“Where, on the other hand, the legislature has 
created a professional board and has conferred upon it 
power to administer the provisions of a general regu-
latory plan governing the members of the profession, 
FN5 the overwhelming weight of authority has rejected 
any analogy which would require *185 such a board to 
conduct its proceedings for the revocation of a license 
in accordance with theories developed in the field of 
criminal law. [Citing many cases.] Many California 
cases have expressly rejected the contention that ad-
ministrative proceedings for the revocation of a pro-
fessional license are to be governed by criminal law 
theories on matters of evidence. [Citing many cases.] 
... 
 

FN5 In the instant case the State Board of 
Equalization was created by and receives its 
powers directly from the Constitution. (Art. 
XX, § 22.) 

 
“Some of the cases relied upon by appellant are 

clearly distinguishable. ... The statement in Messner v. 
Board of Dental Examiners, 87 Cal.App. 199, 205 [ 
262 P. 58] ... that the proceedings were quasi-criminal 
in nature is dictum which is contradicted so far as it 
relates to matters of evidence by the long line of cases 
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cited above. ... The few remaining decisions which 
contain language tending to support petitioner's view 
are contrary to the great weight of authority in Cali-
fornia and elsewhere, as pointed out above.” 
 

In Kendall v. Board of Osteopathic Examiners, 
105 Cal.App.2d 239, 248 [ 233 P.2d 107], this court 
quoted, with approval, the following statement from 
Murphy v. Board of Medical Examiners, 75 
Cal.App.2d 161, 166 [ 170 P.2d 510]: “ 'The pro-
ceeding here involved is an administrative, discipli-
nary proceeding, and is not criminal in its nature, nor 
is it to be judged by the legal standards applicable to 
criminal prosecutions.' ” 
 

(4) Thus, it follows that this proceeding for the 
revocation of a liquor license is a disciplinary function 
of the State Board of Equalization, and that the 
standards to be applied are not those applicable to 
criminal trials. Furthermore, in the instant case, it was 
not necessary for the board to find that there had been 
a criminal violation of section 303 of the Penal Code 
in order to revoke the license. (5) Article XX, section 
22, of the Constitution, confers on the board “the 
exclusive power to license ... sale of intoxicating liq-
uors in this State, ... and shall have the power, in its 
discretion, to deny or revoke any specific liquor li-
cense if it shall determine for good cause that the 
granting or continuance of such license would be 
contrary to public welfare or morals.” This means that 
since a liquor license is a permit to do what would, 
without such license, be unlawful, the board need not 
define by law or rule all of the things that will put that 
license in jeopardy. ( Moore v. State Board of Equal-
ization, 76 Cal.App.2d 758, 764 [ 174 P.2d 323]; see 
also Bus. & Prof. Code, § 24200; Covert v. State 
Board of Equalization, 29 Cal.2d 125, 131 [ 173 P.2d 
545].) *186 (6) Thus, although it is not indispensable 
to a holding in the instant case that the evidence sup-
ports the findings, because the evidence does show a 
violation of section 303 of the Penal Code, it is the law 
that appellant's license could have been revoked irre-
spective of a violation of a specific Penal Code sec-
tion, if the evidence shows a situation contrary to 
public welfare or morals. 
 

(1b) Tested by the standards applicable to ad-
ministrative proceedings, or even by the standards 
applicable to criminal trials, the evidence here is suf-
ficient to support the finding of a hiring for the pur-
pose of solicitation. The fact that the girls were em-

ployed by appellant is conceded. The fact that they, on 
numerous occasions, solicited drinks from patrons of 
the bar was established by substantial evidence, and is 
not denied. The fact that the bartender-manager An-
drews knew of such solicitation was established by the 
record kept by the bar of all drinks consumed by the 
entertainers, even though paid for by a patron. Under 
such a state of facts the inference that such solicitation 
was an integral part of the employment of the enter-
tainers is not only reasonable, but almost inevitable. 
Thus, even if it was necessary to establish that appel-
lant had a specific intent to hire the employees for 
solicitation purposes, such fact was established by 
clear evidence and the reasonable inferences there-
from. (7) Intent can, of course, be proved by circum-
stantial evidence. (Pen. Code, § 21; People v. Von 
Mullendorf, 110 Cal.App.2d 286 [ 242 P.2d 403].) 
 

(8) The contention of appellant that even if a 
hiring of girls for the purpose of soliciting drinks was 
proved, the evidence shows such hiring was by An-
drews, his manager and agent, and cannot be charged 
to him in the absence of evidence that he knew of or 
directed such acts, because the Penal Code section 
requires a specific intent on the part of the person 
charged, requires but brief consideration. The question 
is not whether appellant is criminally liable for the acts 
of Andrews, but whether the board can revoke a li-
cense because of the acts of the manager of the estab-
lishment in violating the provisions of section 303 of 
the Penal Code. Obviously, as was said in Mantzoros 
v. State Board of Equalization, 87 Cal.App.2d 140, 
144 [ 196 P.2d 657]: “The licensee, if he elects to 
operate his business through employees must be re-
sponsible to the licensing authority for their conduct in 
the exercise of his license, else we would have the 
absurd result that liquor could be sold by employees at 
forbidden *187 hours in licensed premises and the 
licensees would be immune to disciplinary action by 
the board. Such a result cannot have been contem-
plated by the Legislature. Even in the case of criminal 
statutes vicarious liability for the acts of employees is 
not unknown.” By virtue of the ownership of a liquor 
license such owner has a responsibility to see to it that 
the license is not used in violation of law. Obviously, 
the economic benefits of the solicitation of drinks by 
the entertainers with Andrews' knowledge and par-
ticipation redounded to the benefit of appellant. The 
responsibility for Andrews' acts in the operation of the 
license can and should be imputed to appellant. 
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(9) The somewhat related argument that Andrews' 
acquittal in the criminal action constitutes a conclu-
sive determination, binding in this proceeding, that 
such offenses had not been committed is equally 
without merit. Even if appellant had been charged 
criminally and acquitted, such acquittal would be no 
bar in a disciplinary action based on the same facts 
looking towards the revocation of a license. ( Traxler 
v. Board of Medical Examiners, 135 Cal.App. 37 [ 26 
P.2d 710]; Bold v. Board of Medical Examiners, 135 
Cal.App. 29 [ 26 P.2d 707]; Saxton v. State Board of 
Education, 137 Cal.App. 167 [29 P.2d 873].) Quite 
clearly, if the principle of res judicata is rejected where 
the defending party is identical in the two actions, it 
necessarily follows that it is not res judicata when the 
prior acquittal is of a different party. 
 

The judgment appealed from is affirmed. 
 
Bray, J., and Wood (Fred B.), J., concurred. *188  
 
Cal.App.1.Dist. 
Cornell v. Reilly 
127 Cal.App.2d 178, 273 P.2d 572 
 
END OF DOCUMENT 
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DESERT TURF CLUB (a Corporation), Appellant, 

v. 
THE BOARD OF SUPERVISORS OF RIVERSIDE 

COUNTY et al., Respondents. 
 

Civ. No. 5262. 
 
District Court of Appeal, Fourth District, California. 

May 11, 1956. 
 

HEADNOTES 
(1) Constitutional Law § 107--Police Pow-
er--Legislative Discretion. 

When the state sees fit to regulate a matter which 
is within its police power, its authority over the subject 
is plenary. 
 
See Cal.Jur.2d, Constitutional Law, §§ 178, 179; 
Am.Jur., Constitutional Law, § 305 et seq. 
(2) Theaters and Exhibitions § 3--Regulation--Racing. 

The state has taken over in its entirety the subject 
of horse racing. 
 
See Cal.Jur., Theaters, Shows, Exhibitions and Pub-
lic Resorts, § 4 et seq.; Am.Jur., Theaters, Shows, 
Exhibitions and Public Resorts, § 13 et seq. 
(3) Theaters and Exhibitions § 3--Regulation--Racing. 

A board of supervisors cannot overrule the act of 
the people of the state in adopting a constitutional 
amendment and the Legislature of the state in passing 
a full and comprehensive plan for licensing and con-
trol of horse racing by forbidding on moral grounds 
what the state expressly permits. 
 
(4) Theaters and Exhibitions § 3--Regulation--Racing. 

A board of supervisors, acting in good faith, may 
by properly adopting zoning restrictions exclude on 
soundly-based grounds the installation of a horse 
racing track or any other type of activity from those 
portions of the county as to which such exclusion is 
reasonable. 
 
(5) Counties § 55--Boards--Powers. 

A board of supervisors cannot, under the guise of 
doing one thing, accomplish a wholly disparate end. 
 

(6) Administrative Law § 8, 
9--Proceedings--Hearing--Evidence. 

In an administrative hearing the evidence must be 
produced by witnesses personally present or by au-
thenticated documents, maps or photographs; ordi-
narily hearsay evidence standing alone can have no 
weight, and this applies to hearsay evidence con-
cerning someone else's opinion; cross- examination 
within reasonable limits must be allowed and state-
ments in letters and arguments in petitions should not 
be considered. 
 
(7) Counties § 176--Mandamus. 

Where a board of supervisors, in denying a permit 
to use land subject to a zoning ordinance as a race-
track, based the denial on moral grounds of opposition 
to racing and betting under an erroneous conclusion as 
to the board's rights and duties, and, on the record 
legitimately before the board, abused its discretion, a 
writ of mandate will issue requiring the board to 
cancel the denial and, in the operation of its discretion 
in enforcement of the ordinance, to reconsider the 
application, giving no consideration to the alleged 
immorality of racing and betting. 
 
(8) Courts § 75--Sessions. 

The sessions of the superior court of a given 
county must be held in that county. (Gov. Code, §§ 
68099, 69741.) 
 
See Cal.Jur.2d, Courts, § 41; Am.Jur., Courts, §§ 25, 
26, 37 et seq. 

SUMMARY 
APPEAL from a judgment of the Superior Court 

of Riverside County. R. Bruce Findlay, Judge. FN* 
Reversed with directions. 
 

FN* Assigned by Chairman of Judicial 
Council. 

 
Proceeding in mandamus to compel a county 

board of supervisors to cancel its order denying a 
permit to conduct horse racing. Judgment denying writ 
reversed with directions. 
 
COUNSEL 
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Thompson & Colegate and John E. Glover for Ap-
pellant. 
 
Ray T. Sullivan, Jr., County Counsel, Leo A. Deegan, 
Deputy County Counsel, and James H. Angell, As-
sistant County Counsel, for Respondents. 
 
CONLEY, J. pro tem. FN* 
 

FN* Assigned by Chairman of Judicial 
Council. 

 
This case involves the proper definition and de-

limitation of authority as between the state and the 
county of Riverside in their respective control and 
administration of horse racing and zoning. 
 

The appellant, Desert Turf Club, a corporation, 
after securing a permit from the California Horse 
Racing Board to conduct quarter-horse racing at the 
site hereafter described, made written application to 
the Riverside County Planning Commission for a land 
use permit to establish, operate and maintain a race 
track on Zone M-3 land in the Northwest Quarter and 
the North Half of the Southwest Quarter of Section 6, 
Township 5 South, Range 6 East, S.B. B. & M., 
comprising 240 acres, situated on the east side of Del 
Sol Road, between Tamarisk Road and Avenue 40. 
The California Horse Racing Board by a decision and 
order of July 19, 1954, had determined: *448  
 

“1. That the applicant, Desert Turf Club, has 
shown and established that the conducting of quar-
ter-horse racing meetings of the proposed Palm 
Springs track would be in the public interest and 
would subserve the purposes of the California Horse 
Racing Act; 
 

“2. That the conducting of quarter-horse racing 
meetings at the proposed Palm Springs track will be in 
the public interest and will subserve the purpose of the 
California Horse Racing Act.” 
 

After a public hearing pursuant to proper notice, 
the Riverside Planning Commission made its order 
and decision on February 23, 1955, recommending to 
the board of supervisors that the application be granted 
upon certain specified terms and conditions, all of 
which were afterwards accepted and agreed to by the 
applicant. In accordance with the requirements of 

article III of Ordinance 348 of Riverside County, the 
planning commission filed with the board of super-
visors on March 2, 1955, in connection with its rec-
ommendation that the application be granted, a sum-
mary of the testimony presented at the public hearing 
and all reports and exhibits which had been introduced 
in evidence. Thereafter, the board of supervisors reg-
ularly noticed and held a public hearing on the ques-
tion on March 28, 1955; besides the entire files and 
records of the planning commission on its hearing, the 
board received evidence from several witnesses re-
spectively for and against the granting of the permit 
and also accepted as evidence various petitions and 
letters in opposition thereto. At the close of the hear-
ing, the board, by unanimous vote, denied the appli-
cation for the permit. 
 

No findings of fact of any kind were made by the 
supervisors, but the record of the proceedings makes it 
abundantly clear that the board members took into 
consideration “every type of evidence that anybody 
cared to bring to us” and that they assumed that it was 
“up to the Board to look at all angles, the moral as-
pects or any other point.” 
 

On April 22, 1955, Desert Turf Club filed its pe-
tition for a writ of mandate praying that the board of 
supervisors be required to cancel its order denying the 
permit, and to make an order granting it and further 
praying that Charles Bixel, as Chief Building Inspec-
tor of Riverside County be required to issue the per-
mit. The respondents below filed a general and special 
demurrer; at the hearing, which according to the re-
porter's transcript was held “Before Hon. R. Bruce 
Findlay, Superior Court Judge (of San Bernardino 
County), *449 presiding as Superior Court Judge of 
Riverside County but actually sitting in San Bernar-
dino County, California, May 24 and 25, 1955,” it was 
stipulated that the special demurrer be deemed with-
drawn, and that if the general demurrer should be 
overruled the cause would be submitted for decision 
substantially on the record of the hearing before the 
board of supervisors. The court overruled the general 
demurrer, denied the peremptory writ of mandate and 
discharged the alternative writ. 
 

The trial court determined in its conclusions of 
law that the order of the board of supervisors denying 
the application for a permit was sufficiently supported 
by competent substantial evidence, that the board did 
not act arbitrarily, capriciously or unlawfully, and that 
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petitioner was not denied a fair trial and 
 

“5. That, although the licensing throughout the 
State of California of horse racing tracks where 
pari-mutuel wagering is conducted is a matter of 
general and statewide concern, the same is, neverthe-
less, a municipal affair and is subject to local regula-
tion as embodied by the provisions of Ordinance 348 
of the County of Riverside, Section 3.1 of Article III 
thereof.” 
 

It is our opinion that the trial court erred in these 
views. 
 

By the provisions of section 65300 of the Gov-
ernment Code each county in the state is required to 
create a planning commission; each of said latter 
bodies is directed to adopt a comprehensive long-term 
master plan for the development of the county (Gov. 
Code, § 65460). Zoning regulations by boards of su-
pervisors are specifically authorized by law, it being 
provided that a county may by ordinance “regulate the 
use of buildings, structures, and land as between ag-
riculture, industry, business, residence and other 
purposes.” (Gov. Code, § 65800.) The Riverside 
County Zoning Ordinance Number 348, is a part of the 
master plan of land used in Riverside County, it hav-
ing been adopted as recited in article I thereof “in 
order to classify, restrict, regulate and encourage the 
orderly use of land in the County of Riverside and to 
conserve and promote public health, peace, safety, 
comfort, convenience, and general welfare.” Article 
III of the zoning ordinance provides that: 
 

“All the unincorporated territory of the County 
which is not included under the terms of this ordinance 
in any other zone is hereby designated and classified 
as M-3 Zone. *450  
 

“The restrictions pertaining to other zone classi-
fications shall not be deemed or construed to apply to 
land or property in Zone M-3. The restrictions appli-
cable to land use in M-3 Zone shall be only as here-
inafter in this Article specifically set forth.” 
 

Article III, section 3.1 forbids a person to use any 
premises or erect any building in Zone M-3 for any of 
some 39 uses without first securing a permit; among 
these enumerated uses is “23. Race track, except for 
contests between human beings only.” 

 
By the adoption of section 25a of article IV of the 

Constitution, the people of the State of California 
enacted the controlling principle that the Legislature 
could provide for the regulation of horse races and 
horse race meetings throughout the state and wagering 
on the results thereof. (1) As is said in Sandstrom v. 
California Horse Racing Board, 31 Cal.2d 401, 407 [ 
189 P.2d 17, 3 A.L.R.2d 90]: 
 

“When the state sees fit to regulate upon a matter 
which is within its police power, its authority over the 
subject is plenary. ...” 
 

Chapter 4 of division 8 (§§ 19400 to 19663) of the 
Business and Professions Code contains a full and 
comprehensive legislative treatment of legalized horse 
racing in this state which is a clear and complete plan 
for the state-wide control of the subject matter. Sec-
tion 19480.5 of the Business and Professions Code 
provides that the board shall not issue any new license 
unless it shall determine that conducting horse racing 
meetings at such place will be in the public interest 
and will subserve the purposes of the provisions of 
state law relative to horse racing. 
 

(2) There can be no legitimate doubt that the state 
has taken over in its entirety the whole subject of horse 
racing. There is also no room for doubt that many 
thousands of citizens (who were in a minority at the 
time the constitutional amendment was adopted) are 
uncompromisingly opposed to race tracks and any 
form of betting on horses, not only on abstract moral 
grounds, but because of their observations as to the 
practical effect on the community. They oppose, so 
they say, any improvement in the breed of horses that 
debases the breed of men. 
 

It is not our province to pass on the moral ques-
tion but only on the question of power. (3) The query 
to be answered is: can a board of supervisors overrule 
the act of the people of the state in adopting a consti-
tutional amendment *451 and the Legislature of the 
state in passing a full and comprehensive plan for the 
licensing and control of horse racing by forbidding on 
moral grounds what the state expressly permits? There 
is no escape, in our opinion, from a negative answer. 
 

In Shean v. Edmonds, 89 Cal.App.2d 315, 325 [ 
200 P.2d 879], it is said: 
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“Horse racing was recognized in this state in 1933 

(Stats. 1933, p. 2046.) Section 25a of article IV of the 
Constitution gave certain powers regulating horse 
racing to the Legislature. 'The continuance of the grant 
of power' as expressed in certain sections of the 
Business and Professions Code 'did not affect its status 
as previously ratified and confirmed.' (Sandstrom v. 
California Horse Racing Board, 31 Cal.2d 401, 413 [ 
189 P.2d 17, 3 A.L.R.2d 90].) 
 

The opinion in Cunningham v. Hart, 80 
Cal.App.2d 902, 906 [ 183 P.2d 75], thus enumerates 
various instances in which the adoption by the state of 
general laws covering the field deprives a local legis-
lative body of any right to act relative to the subject 
matter involved: 
 

“The following cases are examples of matters 
which have been determined to be of state-wide con-
cern and in which general laws have prevailed over 
conflicting laws in municipalities adopting the 'home 
rule' afforded by section 6, article XI of the Constitu-
tion: Ex parte Daniels, 183 Cal. 636 [ 192 P. 442, 21 
A.L.R. 1172], regulation of traffic on city streets. To 
the same effect, Atlas Mixed Mortar Co. v. City of 
Burbank, 202 Cal. 660 [ 262 P. 334]; Mann v. Scott, 
180 Cal. 550 [ 182 P. 281]; In re Murphy, 190 Cal. 286 
[ 212 P. 30]; Pipoly v. Benson, 20 Cal.2d 366 [ 125 
P.2d 482, 147 A.L.R. 515]. Regulation of the character 
and standards of taxicab service to be performed on 
city streets, In re Martinez, 56 Cal.App.2d 473 [ 132 
P.2d 901]. Appointment of a probation officer and the 
fixing of his salary payable out of the city and county 
treasury, pursuant to the Juvenile Court Law, Nicholl 
v. Koster, 157 Cal. 416 [ 108 P. 302]. Sustaining the 
Metropolitan Water District Act which permits indi-
vidual municipalities to initiate proceedings in the 
formation of a water district, City of Pasadena v. 
Chamberlain, 204 Cal. 653 [ 269 P. 630]. Sustaining 
the City Boundary Line Act, Gadd v. McGuire, 69 
Cal.App. 347 [ 231 P. 754]. Adoption of a pension 
system by a municipality does not take the place of the 
Workmen's Compensation Law in its application to 
city employees, Sacramento v. Industrial Acc. Com., 
74 Cal.App. 386 [ 240 P. 792]. General *452 laws 
prohibiting the licensing by a city of a house of pros-
titution, Farmer v. Behmer, 9 Cal.App. 773 [ 100 P. 
901]. General laws prohibiting the organization and 
control of a school district by a county, Scott v. County 
of San Mateo, 27 Cal.App. 708 [ 151 P. 33]. A statute 

claiming a city street to be a secondary state highway 
prevails over right of municipality to improve that 
street, Southern California Roads Co. v. McGuire, 2 
Cal.2d 115 [ 39 P.2d 412]. Exclusive control in the 
state of liquor licensing, Los Angeles Brewing Co. v. 
[City of] Los Angeles, 8 Cal.App.2d 391 [ 48 P.2d 71]. 
Issuance and revocation of motor bus licenses within a 
city, People v. Willert, 37 Cal.App.2d Supp. 729 [ 93 
P.2d 872]. Drunken driving provision in Motor Vehi-
cle Act prevails over city ordinance, Helmer v. Supe-
rior Court, 48 Cal.App. 140 [ 191 P. 1001]. Liability 
of a municipality for tortious acts or omissions of its 
servants, Douglass v. City of Los Angeles, 5 Cal.2d 
123 [ 53 P.2d 353]. Liability of a municipality for 
defective highways within its limits, Wilkes v. City etc. 
of San Francisco, 44 Cal.App.2d 393 [ 112 P.2d 
759].” 
 

This rule has also been applied by this court to a 
city ordinance requiring an electrical contractor, li-
censed by the state, to procure a local business license 
(Horwith v. City of Fresno, 74 Cal.App.2d 443 [ 168 
P.2d 767]). (See Agnew v. City of Los Angeles, 110 
Cal.App.2d 612 [ 243 P.2d 73].) And this court has 
pointed out that this principle gives the State of Cali-
fornia the sole right to regulate and license the liquor 
business. (City of San Diego v. State Board of Equal-
ization, 82 Cal.App.2d 453, 464 [ 186 P.2d 166].) 
 

What does this holding do to the zoning ordi-
nance? Nothing at all. The right to zone is by express 
provision of law a local matter. (4) A board of super-
visors, acting of course in good faith, may by properly 
adopting zoning restrictions exclude on soundly-based 
grounds the installation of a horse racing track or any 
other type of activity from those portions of the county 
as to which such exclusion is reasonable, just as 
manufacturing establishments or business houses may 
be legitimately prohibited in residential districts. (5) 
But the board cannot under guise of doing one thing, 
accomplish a wholly disparate end. The board here, on 
moral grounds, contrary to the legislative fiat of the 
people, has in effect excluded all horse racing from all 
parts of the county-or, to borrow an analogy from the 
field of liquor regulation, has exercised a local option 
with respect to horse racing. There *453 is no such 
thing as local option on this question under the present 
law. 
 

If the opinion evidence of those persons opposed 
to the granting of the permit on the ground that horse 
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racing and its attendant betting are immoral be elim-
inated, there is insufficient evidence in the present 
record to uphold the decision of the board of super-
visors, or the findings of the trial court. The testimony 
adduced on behalf of petitioner was: that the plans and 
specifications for the construction of the track and 
buildings in all respects conformed with state and 
county building codes and regulations; that access 
roads for ingress and egress were adequate to handle 
traffic; that the use and development of the land as 
proposed conformed with good and established plan-
ning and zoning regulations; that there would be no 
flood problem or water drainage problem; that the 
owners of all property within a distance of 500 feet 
from the exterior boundaries of the premises favored 
the granting of the application; that the nearest subdi-
vided area is approximately one-half mile from the 
site; that government land and vineyards adjoin the 
proposed track; that no objections of any kind have 
been interposed by the Riverside County Flood Con-
trol and Water Conservation District or the Riverside 
County Agricultural Commissioner. 
 

The opposing evidence of a number of citizens 
was that the nature of the general area as one of homes 
and farms would be violated by the building of a race 
track; that police problems, in the opinion of the wit-
ness based on hearsay, would be increased by the 
attraction to the course of undesirable types; that many 
petitioners opposed the coming of a race track be-
lieving that “gambling is a social evil.” The Coachella 
Valley Ministerial Association filed a protest con-
taining numerous names of citizens who opposed “the 
establishment of any race track where parimutuel 
betting is permitted”; attached to the signed document 
is a writing signed by Harvey W. Harper, Chairman, 
stating as further grounds of opposition “... it would 
not be within the public interest to bring such a ques-
tionable industry into this area” and asserting that it 
would be an economic burden, in that money would be 
taken away from the community by parimutuel bet-
ting, law enforcement problems would arise, county 
roads would be overtaxed and fire protection problems 
would arise; further it was said that “... It has been 
clearly demonstrated in other cases that credit ratings 
drop during racing seasons”; next the document states 
that a race track would *454 be a social and cultural 
detriment through the attraction of “undesirable ele-
ments” and finally that the moral tone of the commu-
nity would be lowered. 
 

Supervisor Varner made the following observa-
tion at the close of the hearing: 
 

“Out of 100 telephone calls received approxi-
mately ninety were in opposition to granting permis-
sion for the race track. I have received here and ad-
mitted in evidence some 20 letters, almost all-there 
were two in favor of it. There have been petitions 
submitted here today of between some four and five 
hundred names in opposition to granting this permit. 
In view of this fact it indicates to me that it is not in the 
public interest to grant this M-3 Permit to establish 
this quarter-horse race track. I move that the M-3 
Permit be denied.” 
 

The motion having been seconded, all supervisors 
voted “Aye” and the permit was denied. 
 

Some of the reasons advanced by the witnesses 
opposing the granting of the permit should weigh 
powerfully with the voters of California in determin-
ing whether race tracks and parimutuel betting should 
be allowed anywhere, but in view of the preemption 
by the state of the whole field of legislation and the 
passage of complete general laws on the subject such 
arguments are not available in the present situation. 
Counsel for respondents ably attempt a scholastic 
distinction between the abstract immorality of race 
tracks and parimutuel gambling which they concede is 
not available to respondents because the state has 
taken over that total legislative field, and the alleged 
objective social demoralization resulting from racing 
and gambling, which, they argue, may still be con-
sidered by the board of supervisors in judging whether 
a permit should be issued under the zoning ordinance. 
But, to use an old western expression, the hair goes 
with the hide. Those who believe strongly that gam-
bling is immoral base their opinion largely, if not 
wholly, on its observed effect on people and the 
community. Similarly, the opposition to alcoholic 
drinks does not arise from any abstract hatred for 
alcohol as such, but from a dislike for what it does to 
drinkers, as individuals and social groups. The onus of 
the people's authorization of race tracks and 
parimutuel machines must be borne by the grouped 
voters of the whole state; they have, for the time being 
at least, decided the question, and whatever ad-
vantages or disadvantages go with the decision cannot 
be barred by local legislative action from the entire 
territory of any county, as has been done in this case. 
*455  
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Appellants also complain concerning the nature 

of the evidence accepted by the board of supervisors at 
the hearing. (6) While administrative bodies are not 
expected to observe meticulously all of the rules of 
evidence applicable to a court trial, common sense and 
fair play dictate certain basic requirements for the 
conduct of any hearing at which facts are to be de-
termined. Among these are the following: the evi-
dence must be produced at the hearing by witnesses 
personally present, or by authenticated documents, 
maps or photographs; ordinarily, hearsay evidence 
standing alone can have no weight (Walker v. City of 
San Gabriel, 20 Cal.2d 879, 881 [ 129 P.2d 349, 142 
A.L.R. 1383]; Englebretson v. Industrial Acc. Com., 
170 Cal. 793, 797 [ 151 P. 421]; Employers A. Corp. v. 
Industrial Acc. Com., 170 Cal. 800, 801 [ 151 P. 423]; 
Dyment v. Board of Medical Examiners, 93 Cal.App. 
65 [ 268 P. 1073]; Thrasher v. Board of Medical 
Examiners, 44 Cal.App. 26 [ 185 P. 1006]), and this 
would apply to hearsay evidence concerning someone 
else's opinion; furthermore, cross-examination within 
reasonable limits must be allowed. Telephone calls to 
one of the officials sitting in the case, statements made 
in letters and arguments made in petitions should not 
be considered as evidence. 
 

(7) As it appears to us that the board of supervi-
sors based its action on an erroneous conclusion as to 
its legal rights and duties, and that upon the record 
legitimately before it the board acted in abuse of its 
discretion, a writ of mandate should issue. (Tilden v. 
Blood, 14 Cal.App.2d 407, 413-414 [ 58 P.2d 381]; 
Martin v. Board of Supervisors, 135 Cal.App. 96, 103 
[ 26 P.2d 843]; Walker v. City of San Gabriel, supra, 
20 Cal.2d 879; Bleuel v. City of Oakland, 87 Cal.App. 
594, 597-598 [ 262 P. 477].) 
 

But, as the board of supervisors has a proper field 
for the operation of its discretion in the enforcement of 
its zoning ordinance, after eliminating the moral 
ground of opposition to racing, this court cannot agree 
with the contentions of the appellant that the board of 
supervisors is wholly without jurisdiction to pass on 
the application, and that the permit of the State Racing 
Board is all that is required. (Dormax Oil Co. v. Bush, 
42 Cal.App.2d 243 [ 108 P.2d 710].) The same ob-
servation applies to the contention that the board 
should be by-passed and a writ directed to the re-
spondent building inspector, requiring him to issue a 
permit forthwith. The writ should be directed to the 

board of supervisors and its members requiring them 
to cancel and annul the order denying *456 appellant's 
application, and to reopen the hearing with leave to 
hold a supplemental hearing upon due notice if they be 
so advised, and to reconsider the petition of appellants 
as to land use, wholly excluding any consideration as 
to the alleged immorality of horse racing and betting 
as authorized by state law, and wholly excluding from 
such consideration all testimony not received in open 
hearing, and all statements of alleged fact and argu-
ments in petitions and letters on file, except the bare 
fact that the petitioners or letter writers approve or 
oppose the granting of the petition; also wholly ex-
cluding each and every instance of hearsay testimony 
unless supported by properly admissible testimony, it 
being further required that the attorneys representing 
any party in interest be granted a reasonable oppor-
tunity to examine or cross-examine every new witness 
produced. 
 

Attention has already been called to the statement 
in the reporter's transcript that the case was tried be-
fore a superior court judge of San Bernardino County, 
“presiding as Superior Court Judge of Riverside 
County but actually sitting in San Bernardino Coun-
ty.” The first page of the transcript begins: 
 

“San Bernardino, California, May 24, 1955, 
 

Afternoon Session 
 

“Mr. Deegan: Your Honor, for the purpose of this 
case you are sitting as Superior Court Judge of Riv-
erside County? 
 

“The Court: Yes, I appreciate you gentlemen 
coming over here, otherwise we would be in the posi-
tion of having to exchange judges, get started on a case 
here, never could seem to finish up at the same time.” 
 

We assume from the foregoing that the judge who 
tried the case had secured the essential assignment 
from the Chairman of the Judicial Council to sit and 
act in Riverside County, but that for convenience the 
case was actually tried in the San Bernardino County 
courthouse, with the tacit or express consent of the 
attorneys. Appellant does not raise any point as to 
jurisdiction or error in this respect. But this court 
cannot let pass unnoticed the impropriety involved in 
this irregular procedure. (8) The sessions of the supe-
rior court of a given county, under the law, must be 
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held in that county (Gov. Code, §§ 69741, 68099; 13 
Cal.Jur.2d, “Courts,” § 41). 
 

The judgment is reversed, with instructions upon 
the going down of the remittitur to amend the findings 
of fact and conclusions *457 of law in accordance 
with the views expressed in this opinion, and to enter a 
judgment granting a peremptory writ of mandate di-
rected to the board of supervisors of Riverside County 
and the members thereof requiring them forthwith to 
cancel and annul their order denying appellant's peti-
tion and to proceed without delay to carry on and 
complete a hearing in the manner indicated and set 
forth in this opinion. 
 
Barnard, P. J., and Griffin, J., concurred. 
 
Cal.App.4.Dist. 
Desert Turf Club v. Board of Sup'rs of Riverside 
County 
141 Cal.App.2d 446, 296 P.2d 882 
 
END OF DOCUMENT 
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BOARD OF TRUSTEES OF THE WOODLAND 
UNION HIGH SCHOOL DISTRICT OF YOLO 

COUNTY, Respondent, 
v. 

RUSSELL S. MUNRO, as Director of the Department 
of Alcoholic Beverage Control, et al., Defendants and 

Appellants; THOMAS P. RALEY, Intervener and 
Appellant. 

 
Civ. No. 9372. 

 
District Court of Appeal, Third District, California. 

Sept. 11, 1958. 
 

HEADNOTES 
(1a, 1b) Administrative Law § 22--Judicial Re-
view--Trial De Novo. 

In reviewing the decision of an administrative 
body, given quasi-judicial powers by the Constitution, 
the reviewing court is limited to a determination of 
whether or not the decision is supported by substantial 
evidence and the court may not substitute its view for 
that of the administrative body, nor reweigh conflict-
ing evidence. There can be nothing in the nature of a 
trial de novo in the reviewing court. 
 
(2) Administrative Law § 22--Judicial Re-
view--Hearing. 

The reviewing court, in its consideration of the 
evidence in support of the decision of an 
See Cal.Jur.2d, Administrative Law, § 219 et seq.; 
Am.Jur., Public Administrative Law, § 206 et seq. 
administrative body, must resolve conflicts, and in-
dulge legitimate and reasonable inferences, in favor of 
that decision. 
(3) Intoxicating Liquors § 
9.4--Licenses--Issuance--Evidence. 

A decision of the Department of Alcoholic Bev-
erage Control to issue a general off-sale liquor license 
to a supermarket located in close proximity to a high 
school, a church, a public swimming pool, a proposed 
children's playground and a location on which a 
Y.M.C.A. building was to be erected, and that such 
action was not contrary to public welfare and morals, 
was supported by substantial evidence, despite con-
flicting testimony by witnesses for the school, church 

and Y.M.C.A., since the ultimate question was pecu-
liarly a question for departmental resolution and there 
was no abuse of discretion in its determination. 
 
(4a, 4b) Intoxicating Liquors § 
9.4--Licenses--Issuance--Effect of Restrictive Cove-
nant. 

In granting an off-sale liquor license to a super-
market located on a tract subject to a restrictive cov-
enant against the sale of intoxicating liquors, the De-
partment of Alcoholic Beverage Control properly 
determined that the existence of the covenant did not 
justify the board in a holding that its violation would 
be a matter affecting public welfare and morals and 
left the parties to the covenant to resort to the courts if 
so advised, since the only legislative enactment re-
stricting the licensing power of the department forbids 
the issuance of a license to premises located in terri-
tory where the exercise of rights thereunder would be 
contrary to a valid zoning ordinance (Bus. & Prof. 
Code, § 23790). 
 
(5) Covenants § 1--Definitions. 

Restrictive covenants are private contracts as 
opposed to public zoning ordinances. 
 

SUMMARY 
APPEALS from a judgment of the Superior Court 

of Yolo County. Ben R. Ragain, Judge. FN* Reversed. 
 

FN* Assigned by Chairman of Judicial 
Council. 

 
Proceeding in mandamus to review a decision of 

the Department of Alcoholic Beverage Control issuing 
a liquor license. Judgment granting writ directing 
reversal of department's decision, reversed. 
 
COUNSEL 
 
Edmund G. Brown, Attorney General, E. G. Funke, 
Assistant Attorney General, William T. Chidlaw and 
Robert W. Baker, Deputy Attorneys General, for De-
fendants and Appellants. 
 
Downey, Brand, Seymour & Rohwer for Intervener 
and Appellant. 
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Anthony B. Avilla, District Attorney (Yolo), and 
Harry A. Ackley, Deputy District Attorney, for Re-
spondent. *442  
 
VAN DYKE, P. J. 

This is an appeal from a judgment of the Superior 
Court for Yolo County, decreeing that a writ of man-
date should issue against the appellant department and 
the appellant board, directing them to reverse their 
determination that a general off-sale liquor license 
should issue to Thomas P. Raley, the real party in 
interest. The basic question presented on this appeal is 
whether or not the Department of Alcoholic Beverage 
Control prejudicially abused its administrative dis-
cretion in granting the license. 
 

The department made the following findings of 
fact: The proposed premises consist of a supermarket 
located in a neighborhood shopping center at the 
southeast corner of College Street and Granada Drive 
in the South Land Park area near the southerly out-
skirts of Woodland. The premises in question consti-
tute one of a chain of eight Raley food markets, seven 
of which are located in Sacramento County, and all, or 
most of them, are licensed for off-sale general alco-
holic beverages. There are presently no alcoholic 
beverage licenses in force in the vicinity of the prem-
ises. The applicant's store building is situated in the 
southerly part of the shopping center, and there is an 
adjacent main parking area immediately to the north of 
the applicant's building which is shared with patrons 
of a drive-in restaurant located at the corner of College 
Street and Granada Drive and with patrons of other 
retail stores in the shopping center. Immediately to the 
south of, and adjacent to, the proposed premises is 
another parking area reserved for the exclusive use of 
the applicant's customers. The main entrance to the 
applicant's store faces College Street, while a sec-
ondary entrance faces the general parking area to the 
north of the building. The nearest school to the pro-
posed premises is the Woodland Union High School, 
located to the north of the premises and occupying 
land on both sides of College Street. The distance 
from the nearest point of the premises and the nearest 
point of the school property is approximately 365 feet. 
The evidence shows that the school board has under 
consideration the enlargement of the high school 
campus, which, although it occupies large areas of 
land on both sides of College Street lying to the north 
of the proposed premises, appears to be too small for 

present or proposed enlarged school activities. The 
distance from the proposed premises to the nearest 
point on school property could, by the additional 
school facilities proposed, be reduced to approxi-
mately 300 feet. Present enrollment of Woodland 
Union High School is approximately 1,000 students, 
which include age *443 groups ranging from 13 to 19. 
The 19-year-old group would constitute but a small 
fraction of the enrollment. A considerable number of 
students frequent the area near the proposed premises 
by reason of their patronage of the drive-in restaurant 
and their purchases of ice cream and candy bars at 
applicant's store. Complaints of the neighboring resi-
dents have been directed toward the practice of these 
students discarding papers such as candy wrappers 
and other debris around the shopping center during the 
noon lunch period, after school hours and during 
evening when sports events are held at the school. 
There is insufficient evidence to show that the package 
sale of alcoholic beverages by applicant would ag-
gravate this litter problem or that consumption in 
public of alcoholic beverages in the vicinity is, or 
would be of such proportions as to add appreciably to 
the litter. The evidence shows that by far the greatest 
number of sales of alcoholic beverages sold at other 
markets of similar type, operated by applicant, are 
made in conjunction with purchase of grocery items 
for consumption at the purchasers' homes. The appli-
cant does not propose to sell alcoholic beverages from 
open shelves or refrigerators accessible to patrons on a 
self-service basis as is usual in his other and in most 
food stores of this kind, but he has submitted a revised 
floor plan whereby refrigerated beer, wines and 
so-called hard liquors will be sold only at a separate 
department located at the front of the store in the 
southwest corner and outside the check stands. Per-
sons desiring to purchase alcoholic beverages will 
only be able to procure them at this portion of the 
store, which will be in charge of a clerk at all times 
that the liquor department is open for business. The 
proposed arrangement should effectively minimize 
the possibility of theft of alcoholic beverages by high 
school students or others, and will safeguard against 
inadvertent sale of alcoholic beverages to minors by 
clerks at the food-checking stands at times when they 
are busy with customers purchasing large lots of 
groceries. A children's public playground will, at some 
time in the future, occupy a park area proposed to be 
constructed across College Street and opposite the 
proposed premises. The evidence does not show what 
portion of this proposed public park will be used for 
playground purposes such as swings and other play 
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equipment. The width of College Street intervening 
between the proposed premises and the proposed park 
area is approximately 60 feet from curb to curb. A 
municipal swimming pool, which is patronized by 
increasing numbers of adults, *444 students and other 
children to the extent of a total of 43,548 persons in 
1955, is located to the northwest and across College 
Street from the premises in question, at a distance of 
about 400 feet airline measured from the nearest por-
tion of the applicant's store building to the nearest 
point of the swimming pool enclosure. This pool is 
surrounded by a high wall and, with the exception of 
the upper portions of bleacher seats located against the 
south wall of the pool enclosure, the view of the 
proposed premises from the pool area is effectively 
blocked. The American Lutheran Church, with a total 
membership of about 530 persons, and holding the 
usual services on Sundays and meetings on most week 
nights is located on the west side of College Street and 
across the street from the proposed premises at a dis-
tance of about 171 feet from the nearest point of the 
applicant's building to the nearest corner of the church 
property. An additional distance of about 25 feet to the 
nearest church entrance makes the distance about 196 
feet. It is proposed to construct a Y.M.C.A. building in 
about two to three years on the lot adjacent to and 
south of the church across the street from the proposed 
premises, at a distance of about 150 feet from the 
premises, measured by direct line between the re-
spective buildings. There is no substantial evidence to 
show that the granting of a license for the off-sale of 
packaged alcoholic beverages would, under the 
method of operation proposed, constitute an undue 
moral hazard to the students of the high school, the 
church activities of the persons attending the church, 
or juveniles using the facilities of the proposed play-
ground or the proposed Y.M.C.A. The premises in 
question are located on Lot 16 of Block 4 in the tract 
known as South Land Park. By a “Declaration of 
Restrictions” signed by Anton Paulsen, his wife, and 
others, the then owners of the South Land Park Tract 
executed August 31, 1946, and which was recorded on 
September 7, 1946, certain restrictions were imposed 
on this tract, providing that all lots, with the exception 
of Lot 16 of Block 4 on which the shopping center and 
the proposed premises are located shall be restricted to 
residential use. As to Lot 16 of Block 4 it is provided 
that said lot is “restricted to retail commercial pur-
poses provided that no liquor or beverages shall be 
sold on said premises containing more than one-half of 
one per cent alcohol by volume.” There is no evidence 
to show that issuance of the license in question would 

violate any valid zoning ordinance. It is stipulated, and 
it is found to be true, that the proposed premises are 
located in a shopping center, which, in turn, is located 
in a *445 general residential area. A search of the 
record discloses substantial support for the findings of 
fact. 
 

The conclusions of the department from the 
foregoing findings were as follows: Issuance of the 
license would not be contrary to public welfare and 
morals for the reason that although the proposed 
premises are located within the immediate vicinity of 
(1) a portion of the high school grounds, (2) a pro-
posed children's public playground, (3) a church and 
(4) a proposed Y.M.C.A., an off-sale license would 
not expose the persons or juveniles involved to any 
undue moral hazard. Issuance of the license would 
violate a deed restriction, which appears to be valid 
and enforceable as to all parties in privity therewith, 
but public welfare and morals would not, in view of 
the findings on all other issues herein, be adversely 
affected by the issuance of an off-sale general license 
to this applicant and premises. The proposed premises 
are located in a residential area, but issuance of the 
license would not be contrary to public welfare and 
morals. 
 

The scope of review of a decision of the De-
partment of Alcoholic Beverage Control, like that of 
the review of a decision of any administrative body 
given quasi-judicial powers by the Constitution, is 
well established. The Constitution declares that the 
department “shall have the exclusive power ... to li-
cense the manufacture, importation and sale of alco-
holic beverages in this State, .... The department shall 
have the power, in its discretion, to deny, suspend or 
revoke any specific alcoholic beverages license if it 
shall determine for good cause that the granting or 
continuance of such license would be contrary to 
public welfare or morals. ...” (1a) In reviewing the 
decision of such an administrative body, the reviewing 
court is limited to the determination of whether or not 
the decision is supported by substantial evidence and 
the court may not substitute its view for that of the 
administrative body, nor reweigh conflicting evi-
dence. ( Dethlefsen v. Board of Equalization, 145 
Cal.App.2d 561, 563 [ 303 P.2d 7]; Molina v. Munro, 
145 Cal.App.2d 601 [ 302 P.2d 818].) (2) The re-
viewing court, in its consideration of the evidence in 
support of the decision, must resolve conflicts, and 
indulge legitimate and reasonable inferences, in favor 
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of that decision. ( Thompson v. City of Long Beach, 41 
Cal.2d 235, 241 [ 259 P.2d 649]; Oxman v. Depart-
ment of Alcoholic Beverage Control, 153 Cal.App.2d 
740, 744 [ 315 P.2d 484]; Marcucci v. Board of 
Equalization, 138 Cal.App.2d 605 [ 292 P.2d 264].) 
(1b) There *446 can be nothing in the nature of a trial 
de novo in the reviewing court. 
 

(3) Tested by the foregoing rules, there is sub-
stantial evidence in the record which supports the 
decision of the department and, therefore, its decision 
must be upheld and the judgment appealed from must 
be reversed. 
 

Witnesses for the protestants testified that if liq-
uors were sold in Raley's market, minors would find a 
way of getting it, either by pilfering it from the store or 
inducing adults to purchase it, take it out of the store 
and give it to the minors; that this would happen 
generally when students were attending various ath-
letic games and contests during evenings such as 
football and basketball games; that the pilfering and 
illegal obtaining through intervention of adults would 
be increased by the propinquity of the market to the 
school grounds; that handy access to the liquor supply 
would increase use of intoxicants by adult attendants 
at the games; that minors would obtain liquor more 
readily at that market than they would at other markets 
through misrepresentation of their ages and having 
obtained it would permit its use by themselves and 
other students. Representatives of the nearby church 
testified that they opposed granting the license on the 
same grounds urged by the school authorities, but 
admitted that so far as the church congregation was 
concerned they did not expect any bad effects upon 
their membership. Representatives of the Y.M.C.A., 
which proposed to build in the future a building in the 
general vicinity of the market, testified that their 
membership would be more apt to indulge in the use 
of alcoholic beverages than if the same were not so 
handy to their headquarters. Many of these witnesses 
claiming to be well versed with juvenile problems, 
particularly those encouraged by the use of alcoholic 
beverages, gave it as their opinion that transfer of the 
license would adversely affect public welfare and 
morals, thus testifying directly to the very issue to be 
passed on by the board. 
 

Assuming the admissibility of such opinion evi-
dence, we think it apparent that the evidence given by 
protestants' witnesses did not, as a matter of law, prove 

that the granting of the transfer of the license by the 
board would be contrary to public welfare or morals. 
 

The ultimate question whether or not under all the 
circumstances the granting of the off-sale license 
would adversely affect public welfare and morals was 
on this record peculiarly an issue for departmental 
resolution. It is lawful to sell, *447 possess and use 
intoxicating liquor in this state. Surely the board, 
which passes on the issuance of thousands of licenses 
under all conceivable conditions, can better determine 
the effect upon public welfare and morals of the 
granting of a license than can those who are not con-
stantly so engaged. Undoubtedly, the protestants were 
completely and conscientiously serious in their ob-
jections and their witnesses were honestly apprehen-
sive, as they said they were, that public welfare and 
morals would be adversely affected if Raley's appli-
cation were granted, but the question was for resolu-
tion by the board and it cannot be said from this record 
that the board in anywise abused its discretion in 
granting the license. 
 

(4a) With respect to the contentions of respondent 
that the license could not be validly issued during the 
existence of a valid covenant against the sale of in-
toxicating liquors, the research of counsel and of the 
court has disclosed little authority, and apparently the 
question is novel in California. The Constitution, 
which vests in the department the exclusive power to 
license the sale of intoxicating liquor, makes the 
power subordinate to laws enacted by the Legislature. 
The Legislature, by section 23790 of the Alcoholic 
Beverage Control Act, has provided that retail licenses 
shall not be issued for any premises located in territory 
where the exercise of the rights conferred would be 
contrary to a valid zoning ordinance of any county or 
city unless the premises had been used in the exercise 
of such rights at a time prior to the effective date of the 
zoning ordinance. We find no other legislative en-
actment restricting the licensing power of the board. 
(5) Restrictive covenants are private contracts as op-
posed to public zoning ordinances. In Barnegat City 
Beach Assn. v. Busby, 44 N.J. Law 627, the court said: 
 

“... The question of jurisdiction is not affected by 
the existence of covenants and conditions against open 
bars for the sale of intoxicating drinks, contained in 
the deeds for lands in this locality. However binding 
this may be upon the parties to such instruments, they 
are in no wise obligatory upon the court in the exercise 
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of its statutory discretion to grant licenses for the 
public convenience, nor can such provisions render 
licenses granted invalid.” 
 

Apparently a contrary position has been taken by 
the courts in Pennsylvania. (See Appeal of Cheris, 127 
Pa. Super. 355 [193 A. 162].) 
 

(4b) In this case the board received in evidence a 
certified copy of a deed imposing the restriction. From 
the record it *448 appears that the board considered 
the covenant to be valid and, further considering the 
covenant as one of the facts before it, specifically 
determined that its existence did not justify the board 
in a holding that its violation would be a matter af-
fecting public welfare and morals. We think this con-
clusion of the board to have been warranted by the 
record before it. Apparently the board concluded that 
the covenant presented no insurmountable barrier to 
the granting of the license and left the parties to the 
covenant to resort to the courts if so advised. On this 
record this was a justifiable and proper disposition of 
the issue. 
 

For the reasons given, the judgment appealed 
from is reversed. 
 
Peek, J., and Schottky, J., concurred. 

Respondent's petition for a hearing by the Su-
preme Court was denied November 5, 1958. 
 
Cal.App.3.Dist. 
Board of Trustees of Woodland Union High School 
Dist. of Yolo County v. Munro 
163 Cal.App.2d 440, 329 P.2d 765 
 
END OF DOCUMENT 
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 FN*CALIFORNIA TEACHERS ASSOCIATION et 

al., Plaintiffs and Respondents, 
v. 

THOMAS W. HAYES, as Director of the Department 
of Finance, etc., Defendant and Respondent, BILL 

HONIG, as Superintendent of Public Instruction, etc., 
Defendant and Appellant; CALIFORNIA CHIL-

DREN'S LOBBY et al., Real Parties in Interest and 
Appellants. 

 
No. C009444. 

 
Court of Appeal, Third District, California. 

Apr 30, 1992. 
 

FN* Reporter's Note: This case was previ-
ously entitled “California Teachers Associa-
tion v. Huff.” 

 
SUMMARY 

A teacher's association and three of its officers 
filed a petition for a writ of mandate against the Su-
perintendent of Public Instruction and other state 
officials to prohibit the inclusion of funding for the 
Child Care and Development Services Act ( Ed. Code, 
§ 8200 et seq.) within the education funding guarantee 
of Prop. 98 (Classroom Instructional Improvement 
and Accountability Act). The trial court concluded 
that Prop. 98 was not intrinsically ambiguous, and that 
its plain meaning required that only appropriations 
allocated to, and administered by, school districts 
satisfied its minimum funding requirement. Accord-
ingly, the trial court issued a writ of mandate prohib-
iting defendants from including any funds allocated to 
or administered by any entity or agency, other than a 
school district as defined in Ed. Code, § 41302.5, 
within the Prop. 98 education funding guaranties. The 
trial court also declared that Ed. Code, §§ 8203.5, 
subd. (c), 41202, subd. (f), which include funding for 
the Child Care and Development Services Act within 
the Prop. 98 guaranties, were unconstitutional. (Su-
perior Court of Sacramento County, No. 363630, 
Michael T. Garcia, Judge.) 
 

The Court of Appeal reversed. The court held that 
education and operation of the public schools are 

matters of statewide rather than local or municipal 
concern. Likewise, the court held that school moneys 
belong to the state, and the apportionment of funds to a 
school district does not give that district a proprietary 
right therein. Although the inclusion of funding for the 
act deprived school districts of absolute control over 
the funds the state is required to devote to education 
under Prop. 98, the court held that the measure did not 
expressly restrict the Legislature's plenary authority 
for education in the state, nor did it grant to school 
districts exclusive control over education funds. Ac-
cordingly, it held that the Legislature's inclusion of 
funding for the Child Care and Development Services 
Act within the Prop. 98 education funding guaranty 
was not facially unconstitutional. (Opinion by Sparks, 
Acting P. J., with Marler and Nicholson, JJ., concur-
ring.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1) Universities and Colleges § 2--Organization and 
Affiliation--University of California. 

The University of California is a public trust that 
finds its roots in the Constitution of 1849. The Uni-
versity of California has full powers of organization 
and government, subject only to limited legislative 
control. As such, it is not part of the public school 
system, and is subject to entirely different legal 
standards. 
 
(2) Schools § 4--School Districts--Control and Oper-
ation--State Interest. 

Although it is the legislative policy to strengthen 
and encourage local responsibility for control of pub-
lic education through local school districts ( Ed. Code, 
§ 14000), education and operation of the public 
schools remain matters of statewide rather than local 
or municipal concern. Thus, local school districts are 
deemed agencies of the state for the administration of 
the school system, they are not a distinct and inde-
pendent body politic, and they are not free and inde-
pendent of legislative control. 
 
(3) Schools § 4--School Districts--Control and Oper-
ation--Legislature's Powers. 

The Legislature's power over the public school 
system has been variously described as exclusive, 
plenary, absolute, entire, and comprehensive, subject 
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only to constitutional constraints. Consequently, reg-
ulation of the education system by the Legislature is 
controlling over any inconsistent local attempts at 
regulation or administration of the schools. No one 
may obtain rights vested against state control by virtue 
of local provisions, ordinances or regulations. The 
Legislature has the power to create, abolish, divide, 
merge, or alter the boundaries of school districts. 
Indeed, the state is the beneficial owner of school 
property and local districts hold title as trustee for the 
state. School moneys belong to the state, and the ap-
portionment of funds to a school district does not give 
that district a proprietary right therein. Thus, the 
Legislature can transfer property and apportion debts 
between school districts as it sees fit. 
 
(4) Schools § 11--School Funds--Determination of 
Educational Purpose-- Legislative Discretion. 

In including the Child Care and Development 
Services Act ( Ed. Code, § 8200 et seq.) within the 
funding guarantee of Prop. 98 (Classroom Instruc-
tional Improvement and Accountability Act), the 
Legislature was not arbitrary and unreasonable in its 
determination that the act advanced the purposes of 
public education. Although the Legislature is given 
broad authority over education, it cannot divert edu-
cation funds for other purposes. However, education is 
a broad and comprehensive matter, and the state 
Constitution places a broad meaning upon education. 
Moreover, the Legislature is given broad discretion in 
determining the types of programs and services which 
further the purposes of education. 
 
(5) Constitutional Law § 23--Constitutionality of 
Legislation--Raising Question of Constitutionali-
ty--Burden of Proof--Facial Challenge to Statute. 

When a challenge is made to the facial validity of 
a statute, a reviewing court's task is to determine 
whether the statute can constitutionally be applied. To 
support a determination of facial unconstitutionality, 
voiding the statute as a whole, petitioners cannot 
prevail by suggesting that in some future hypothetical 
situation constitutional problems may possibly arise as 
to the particular application of the statute. Rather, 
petitioners must demonstrate that the act's provisions 
inevitably pose a present total and fatal conflict with 
applicable constitutional prohibitions. 
[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § 58.] 
(6) Constitutional Law § 27--Constitutionality of 
Legislation--Rules of Interpretation--Purpose, Wis-

dom, and Motives of Legislature. 
The authority to make policy is vested in the 

Legislature, and neither arguments as to the wisdom of 
an enactment, nor questions as to the motivation of the 
Legislature, can serve to invalidate particular legisla-
tion. Where a petitioner makes a facial challenge to an 
enactment, a reviewing court's role is limited to de-
termining whether the Legislature's choice is consti-
tutionally prohibited. 
 
(7a, 7b) Schools § 11--School Funds--Proposition 98 
Funding Guarantee-- Legislative Control. 

The Legislature's inclusion of funding for the 
Child Care and Development Services Act ( Ed. Code, 
§ 8200 et seq.) within the Prop. 98 (Classroom In-
structional Improvement and Accountability Act) 
education funding guarantee was not facially uncon-
stitutional. Although the inclusion of funding for the 
act deprived school districts of absolute control over 
the funds the state is required to devote to education 
under Prop. 98, the measure did not expressly restrict 
the Legislature's plenary authority for education in the 
state, nor did it grant to school districts exclusive 
control over education funds. The Constitution makes 
education and the operation of the public schools a 
matter of statewide rather than local or municipal 
concern. School districts do not have a proprietary 
interest in moneys which are apportioned to them. 
Accordingly, even though child care and development 
programs are not included within the definition of 
school districts, legislative programs which advance 
the educational mission of school districts and com-
munity college districts may constitutionally be in-
cluded within the funding guaranty of Prop. 98. 
 
(8) Constitutional Law § 39--Distribution of Gov-
ernmental Powers--Between Branches of Govern-
ment--Legislative Power. 

Unlike the federal Constitution, which is a grant 
of power to Congress, the California Constitution is a 
limitation or restriction on the powers of the Legisla-
ture. Accordingly, the entire lawmaking authority of 
the state, except the people's right of initiative and 
referendum, is vested in the Legislature, and that body 
may exercise any and all legislative powers which are 
not expressly or by necessary implication denied to it 
by the Constitution. In addition, all intendments favor 
the exercise of the Legislature's plenary authority. If 
there is any doubt as to the Legislature's power to act 
in any given case, the doubt should be resolved in 
favor of the Legislature's action. Such restrictions and 
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limitations imposed by the Constitution are to be 
construed strictly, and are not to be extended to in-
clude matters not covered by the language used. 
 
(9) Constitutional Law § 10--Construction of Consti-
tutions--Initiative Amendments--Conformation of 
Parts. 

In an action challenging the propriety of including 
the Child Care and Development Services Act ( Ed. 
Code, § 8200 et seq.) within the funding guarantee of 
Prop. 98 (Classroom Instructional Improvement and 
Accountability Act), construction of the constitutional 
provisions added by Prop. 98 had to be considered in 
light of all other relevant provisions of the Constitu-
tion. These provisions include those that contain, 
define, and limit the status of school districts and their 
relationship to the state. An initiative amendment to 
the Constitution must be interpreted in harmony with 
the other provisions of the organic law of this state of 
which it has become a part. To construe it otherwise 
would be to break down and destroy the barriers and 
limitations that the Constitution, read as a whole, has 
cast about legislation, both state and local. 
[See Cal.Jur.3d (Rev), Constitutional Law, § 28.]  
COUNSEL 
 
Joseph R. Symkowick, Roger D. Wolfertz and Allan 
H. Keown for Defendant and Appellant. 
 
James R. Wheaton, Gray, Cary, Ames & Frye and 
Paul J. Dostart as Amici Curiae on behalf of De-
fendant and Appellant. 
 
Robert C. Fellmeth, Carl K. Oshiro and Terry A. Co-
ble for Real Parties in Interest and Appellants. 
 
Barbara C. Carlson, Abby J. Cohen and Carol S. 
Stevensen as Amici Curiae on behalf of Real Parties in 
Interest and Appellants. 
 
Remcho, Johansen & Purcell, Joseph Remcho, Bar-
bara A. Brenner and Julie M. Randolph for Plaintiffs 
and Respondents. 
 
Kronick, Moskovitz, Tiedemann & Girard and Ro-
chelle B. Schermer as Amici Curiae on behalf of 
Plaintiffs and Respondents. 
 
Daniel E. Lungren, Attorney General, N. Eugene Hill, 
Assistant Attorney General, Cathy Christian and 

Marsha A. Bedwell, Deputy Attorneys General, for 
Defendant and Respondent. 
 
SPARKS, Acting P. J. 

At the November 1988 General Election, the 
electorate adopted Proposition 98, an initiative meas-
ure entitled “The Classroom Instructional Improve-
ment and Accountability Act” FN1 In general, Propo-
sition 98 seeks to improve public education in Cali-
fornia by establishing a minimum funding guarantee 
for public schools and by changing the way our state 
government treats its excess revenues. As the Legis-
lative Analyst noted in her analysis of the initiative, 
Proposition 98 establishes a minimum level of funding 
for public schools and community colleges; requires 
the state to spend any excess revenues, up to a speci-
fied maximum, for public schools and community 
colleges; requires the Legislature to establish a state 
reserve fund; and requires the school districts to pre-
pare and distribute “School *1518 Accountability 
Report Cards” each year. (Ballot Pamp. analysis of 
Prop. 98 by Legislative Analyst as presented to the 
voters, Gen. Elec. (Nov. 8, 1988), p. 78, some capi-
talization and all paragraphing omitted.) 
 

FN1 Proposition 98 (Stats. 1988, p. A-264 et 
seq.) added two sections to the California 
Constitution, amended two other constitu-
tional provisions and added six sections to 
the Education Code. It added section 5.5 to 
article XIII B of the California Constitution, 
amended section 2 of article XIII B, amended 
section 8 of article XVI, added section 8.5 to 
article XVI, and added sections 33126, 
35256, 41300.1, 14020.1, 14022 and 41302.5 
to the Education Code. 

 
The full text of Proposition 98 is set out in the 
appendix to this opinion. 

 
To these ends, Proposition 98 sets a minimum 

funding level for “the monies to be applied by the state 
for the support of school districts and community 
college districts. ...” ( Cal. Const., art. XVI, § 8, subd. 
(b).) It is around this phrase that the present contro-
versy swirls. At issue in this case is the validity of the 
Legislature's decision to include funding for the Child 
Care and Development Services Act ( Ed. Code, § 
8200 et seq.) within the educational funding guaran-
tees of Proposition 98. This decision was implemented 
by the enactment of Education Code section 41202, 
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subdivision (f), which declares that “ 'monies to be 
applied by the state for the support of school districts 
and community college districts,' as used in Section 8 
of Article XVI of the California Constitution, shall 
include funds appropriated for the Child Care and 
Development Services Act ....” 
 

The California Teachers Association and three of 
its officers filed a petition for writ of mandate against 
the Director of Finance, the state Treasurer and the 
state Superintendent of Public Instruction to prohibit 
the inclusion of funding for the Child Care and De-
velopment Services Act within the Proposition 98 
education funding guarantee. By stipulation, the Cal-
ifornia Children's Lobby, the Professional Association 
of Childhood Educators, the California Assocation for 
the Education of Young Children, and the Child De-
velopment Administrators Assocation, intervened in 
the action as real parties in interest. The trial court 
issued a writ of mandate prohibiting defendants from 
including any funds allocated to or administered by 
any entity or agency other than a school district as 
defined in Education Code section 41302.5, within the 
Proposition 98 educational funding guarantees, and 
declaring that Education Code sections 8203.5, sub-
division (c), and 41202, subdivision (f), which include 
funding for the Child Care and Development Services 
Act within the Proposition 98 guarantees, are uncon-
stitutional. Bill Honig, the State Superintendent of 
Public Instruction, and the real parties in interest ap-
peal. We shall reverse. 
 

I Procedural Background 
Proposition 98 provides for the improvement of 

public education in two basic ways. The first, which is 
not implicated in this appeal, involves the allocation of 
state revenues in excess of the state appropriations 
limitation to elementary, high school and community 
college districts on a per-enrollment *1519 basis for 
use solely for the purposes of instructional improve-
ment and accountability. ( Cal. Const., art. XIII B, § 2; 
art. XVI, § 8.5.) The second way, and the one involved 
here, establishes a minimum guaranteed state educa-
tion funding level for “the moneys to be applied by the 
State for the support of school districts and commu-
nity college districts ....” ( Cal. Const., art. XVI, § 8, 
subd. (b).) FN2 
 

FN2 Under Proposition 98 the minimum 
funding level is set as the greater of (1) the 
same percentage of general fund revenues as 

was set aside for school districts and com-
munity colleges in the 1986-1987 school 
year, or (2) the amount necessary to ensure 
that total state and local allocations be equal 
to the prior year's allocations, adjusted for 
cost of living and enrollment changes. ( Cal. 
Const., art. XVI, § 8, subd. (b).) A third test 
was added at the June 1990 Primary Election 
by the passage of Proposition III. That 
measure is not involved here. 

 
After its passage, the Legislature acted to im-

plement Proposition 98. ( Ed. Code, § 41200 et seq. 
[unless otherwise specified, all further statutory ref-
erences will be to the Education Code].) One aspect of 
the Legislature's implementation is at issue in this 
appeal. As we have noted, in section 41202, subdivi-
sion (f), the Legislature provided, among other things: 
“ 'State General Fund revenues appropriated for 
school districts and community college districts, 
respectively' and 'monies to be applied by the state for 
the support of school districts and community college 
districts,' as used in Section 8 of Article XVI of the 
California Constitution, shall include funds appropri-
ated for the Child Care and Development Services Act 
pursuant to Chapter 2 (commencing with Section 
8200) of Part 6 ....” 
 

In order to ensure that the Child Care and De-
velopment Services Act serves the purposes of public 
education, the Legislature enacted section 8203.5, 
which provides: “(a) The Superintendent of Public 
Instruction shall ensure that each contract entered into 
under this chapter to provide child care and devel-
opment services, or to facilitate the provision of those 
services, provides support to the public school system 
of this state through the delivery of appropriate edu-
cational services to the children served pursuant to the 
contract. [¶] (b) The Superintendent of Public In-
struction shall ensure that all contracts for child care 
and development programs include a requirement that 
each public or private provider maintain a develop-
mental profile to appropriately identify the emotional, 
social, physical, and cognitive growth of each child 
served in order to promote the child's success in the 
public schools. To the extent possible, the State De-
partment of Education shall provide a developmental 
profile to all public and private providers using ex-
isting profile instruments that are most cost efficient. 
The provider of any program operated pursuant to a 
contract under Section 8262 shall be responsible for 
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maintaining developmental profiles upon entry 
through exit from a child developmental program. [¶] 
Notwithstanding any other provision of law, 'moneys 
to be applied by the [s]tate,' as used in subdivision (b) 
of *1520 Section 8 of Article XVI of the California 
Constitution, includes funds appropriated for the 
Child Care and Development Services Act pursuant to 
Chapter 2 (commencing with Section 8200) of Part 6, 
whether or not those funds are allocated to school 
districts, as defined in Section 41302.5, or community 
college districts. [¶] (d) This section is not subject to 
Part 34 (commencing with Section 62000).” FN3 *1521  
 

FN3 In an uncodified provision the Legisla-
ture explained its purpose for including child 
care and development funds in the Proposi-
tion 98 funding guarantee: “The Legislature 
finds and declares as follows: [¶] (a) Since 
1932, early childhood education and child 
development programs have been operated as 
part of the school programs that are con-
ducted under the authority of the Superin-
tendent of Public Instruction. In the 1988-89 
fiscal year, 110,000 children in California 
were served in the state program of early 
childhood education and child development 
administered by the Superintendent of Public 
Instruction, as set forth in Chapter 2 (com-
mencing with section 8200) of Part 6 of the 
Education Code. [¶] (b) Participation and 
enrollment in an early childhood education or 
child development program provides an op-
portunity for many children to hear their first 
English words (one in three speaks another 
language), to be introduced to the idea of 
numbers, to develop basic language con-
cepts, to learn how to get along with other 
children and adults, and to begin to develop a 
positive self-image. [¶] (c) The Legislature 
has stated its intent that early childhood ed-
ucation and child development programs be a 
'concomitant part of the educational system' 
by providing young children an equal op-
portunity for later school success. Those 
programs are considered by the general pub-
lic to be an integral and essential part of the 
state's public education system. [¶] (d) Early 
childhood education programs for chldren of 
low-income families have been shown to in-
crease high school graduation rates and col-
lege entry rates, to reduce the need for special 
education and grade level retention, and to 

reduce high school dropout rates. [¶] (e) In 
the state's early childhood education and 
development programs, each child is to re-
ceive an education program which is appro-
priate to his or her developmental, cultural, 
and linguistic needs. Each child is to receive 
a developmental profile, updated at regular 
intervals, which will be passed on to his or 
her elementary school. [¶] (f) In view of the 
unique function of early childhood education 
and child development programs, in sup-
porting school districts by directly preparing 
children for participation in the public 
schools and by assisting those children in 
resolving special school-related problems, 
these programs constitute an essential and 
integral component of the overall system to 
carry out the mission of the public schools. 
Accordingly, in order to fully implement 
subdivision (b) of Section 8 of Article XVI of 
the California Constitution, which requires, 
in its introductory paragraph, a minimum 
level of funding 'for the support of' school 
districts, as defined, and community college 
districts, it is necessary to include, within the 
calculation of that funding, the funding pro-
vided by the Legislature for all early child-
hood education and development programs. 
Moreover, in accordance with the educa-
tional role of those programs, it is the re-
sponsibility of the Superintendent of Public 
Instruction to continue to ensure that all 
contracts for early childhood education and 
child develpment programs provide support 
to the public school system of this state 
through the delivery of appropriate educa-
tional services to the children served by the 
program. In addition, Section 8262.1 of the 
Education Code, as added by this act [in fact 
there is no section 8262.1], constitutes a 
necessary statutory implementation of that 
determination, which is consistent with the 
legislative history of the statutes that provide 
for the operation of early childhood educa-
tion and child development programs. [¶] (g) 
For the period from the 1986-87 fiscal year to 
the present, the state's early childhood edu-
cation and development programs have re-
ceived funding adjustments for cost-of-living 
and enrollment increases that have been 
lower, overall, than the comparable adjust-
ments for base revenue limits for school dis-
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tricts. [¶] However, it is the intent of the 
Legislature that the inclusion of early child-
hood education and child development pro-
grams within the calculation of the state's 
education funding obligation pursuant to 
Proposition 98 is not to result in requiring in 
that calculation the use of the lower level of 
funding received by these programs in the 
1986- 87 fiscal year.” (Stats. 1989, ch. 1394, 
§ 1.) 

 
The Child Care and Development Services Act is 

contained in sections 8200 through 8498. It is a com-
prehensive statewide master plan for child care and 
development services for children to age 14 and their 
parents. (§ 8201, subd. (a).) Among other things it 
includes such items as resource and referral programs 
(§§ 8210-8215), campus child care and development 
programs (§ 8225), migrant child care and develop-
ment programs (§§ 8230-8233), preschool programs 
(§ 8235), general child care and development pro-
grams (§§ 8240-8242), and programs for children with 
special needs (§§ 8250-8252). Services under this 
statutory scheme may be provided directly by school 
districts or local education agencies or by contracts 
through such agencies, or services may be provided by 
private parties contracting with the state Department 
of Education. (See rep., Child Development, Program 
Facts, prepared by the Dept. of Ed., Child Develop-
ment Div., Field Services Branch (1989) pp. 12-13.) 
Programs under the Child Care and Development 
Services Act are under the general supervision of the 
Superintendent of Public Instruction. (§ 8203.) In 
some instances federal funding is available and the 
Legislature has declared that federal reimbursement 
shall be claimed where available and that the De-
partment of Education is designated as “the single 
state agency” responsible for the programs under 
federal requirements. (§§ 8205-8207.) 
 

Plaintiffs filed this action to prohibit the inclusion 
of funding for the Child Care and Development Ser-
vices Act within the Proposition 98 education funding 
guarantee. FN4 They maintain that funds which are not 
allocated directly to and administered by school dis-
tricts cannot be included within the provisions of 
Proposition 98. FN5 The trial court agreed with plain-
tiffs. It concluded that Proposition 98 is not intrinsi-
cally ambiguous and that its *1522 plain meaning 
requires that only appropriations allocated to, and 
administered by, school districts satisfy its minimum 

funding requirement. As the trial court saw it, “[t]he 
phrase 'monies to be applied by the state for the sup-
port of school districts,' taken as a whole, clearly refers 
to financial allocations for the financial support of 
school districts, and not the financial support of pri-
vate child care and development programs which 
incidentallly benefit school districts.” Judgment was 
entered accordingly and this appeal followed. 
 

FN4 Plaintiffs also contested the inclusion of 
funding for certain other types of programs 
within the Proposition 98 guarantee. In his 
answer defendant Bill Honig, as Superin-
tendent of Public Instruction, conceded that 
plaintiffs are correct with respect to these 
other programs and no other party contests 
this concession. This appeal concerns only 
funding for the Child Care and Development 
Services Act. 

 
FN5 The Director of the Department of Fi-
nance, filed an answer in which he agreed 
with plaintiffs and he is a respondent in this 
appeal. The former state Treasurer success-
fully demurred on the ground that his func-
tion in this regard is purely ministerial and 
the Treasurer is not a party on appeal. De-
fendant Honig contested the petition with 
respect to child care and development pro-
grams and he is an appellant herein. As we 
have noted, the parties stipulated that the 
Children's Lobby et alia be permitted to in-
tervene as real parties in interest and they are 
also appellants in this appeal. Amici curiae 
briefs in support of appellants have been filed 
by the state Legislature, the California Con-
gress of Parents, Teachers and Students, Inc., 
and certain child advocacy and care provider 
organizations. 

 
II Historical Background 

There can be no doubt that education has histor-
ically been accorded an ascendant position in this 
state. Indeed, at the very start, article IX of our 1849 
Constitution created the office of Superintendent of 
Public Instruction; required the Legislature to en-
courage by all suitable means the promotion of intel-
lectual, scientific, moral and agricultural improve-
ment; required the Legislature to establish a system of 
common schools; and established a fund for the sup-
port of the common schools. (See Stats. 1849, p. 32.) 
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As this recitation will demonstrate, the preeminent 
position of education in California has been a constant 
in a world of governmental flux. Section 1 of article 
IX of the Constitution now provides, as it has since 
1879: “A general diffusion of knowledge and intelli-
gence being essential to the preservation of the rights 
and liberties of the people, the Legislature shall en-
courage by all suitable means the promotion of intel-
lectual, scientific, moral, and agricultural improve-
ment.” Section 5 of article IX presently mandates, as it 
has since 1879: “The Legislature shall provide for a 
system of common schools by which a free school 
shall be kept up and supported in each district at least 
six months in every year, after the first year in which a 
school has been established.” Since 1933, our Con-
stitution has provided that from state revenues there 
shall first be set apart the moneys to be applied by the 
state for the support of the public school system and 
institutions of higher education. ( Cal. Const., art. 
XVI, § 8, subd. (a); see former art. XIII, § 15, Stats. 
1935, p. IXIX.) 
 

Section 6 of article IX of our Constitution estab-
lishes a State School Fund. That section provides, in 
relevant part: “The Legislature shall add to the State 
School Fund such other means from the revenues of 
the State as shall provide in said fund for apportion-
ment in each fiscal year, an amount not less than one 
hundred eighty dollars ($180) per pupil in average 
daily attendance in the kindergarten schools, elemen-
tary schools, secondary schools, and technical schools 
in the Public School System during the next *1523 
preceding fiscal year. [¶] The entire State School Fund 
shall be apportioned in each fiscal year in such manner 
as the Legislature may provide, through the school 
districts and other agencies maintaining such schools, 
for the support of, and aid to, kindergarten schools, 
elementary schools, secondary schools, and technical 
schools except that there shall be apportioned to each 
school district in each fiscal year not less than one 
hundred twenty dollars ($120) per pupil in average 
daily attendance in the district during the next pre-
ceding fiscal year and except that the amount appor-
tioned to each school district in each fiscal year shall 
be not less than twenty-four hundred dollars 
($2,400).” 
 

Article IX, section 6, of the Constitution also 
provides in part: “The Public School System shall 
include all kindergarten schools, elementary schools, 
secondary schools, technical schools, and State col-

leges, established in accordance with law and, in ad-
dition, the school districts and other agencies author-
ized to maintain them. (1)(See fn. 6.) No school or 
college or any other part of the Public School System 
shall be, directly or indirectly, transferred from the 
Public School System or placed under the jurisdiction 
of any authority other than one included within the 
Public School System.” FN6 
 

FN6 The University of California is a public 
trust which finds its roots in the Constitution 
of 1849. (See Stats. 1849, p. 32; and see Cal. 
Const., art. IX, § 9.) The University of Cali-
fornia has “full powers of organization and 
government” subject only to limited legisla-
tive control. (Ibid.) As such, it is not part of 
the Public School System and is subject to 
entirely different legal standards. The Uni-
versity of California is beyond the scope of 
the issues presented in this appeal. 

 
For the administration of this public school sys-

tem, the Constitution creates the office of Superin-
tendent of Public Education and establishes a State 
Board of Education. ( Cal. Const., art. IX, §§ 2, 2.1.) It 
provides for county boards of education and superin-
tendents of schools. ( Cal. Const., art. IX, §§ 3-3.3.) It 
permits city charters to provide for the election or 
appointment of boards of education. ( Cal. Const., art. 
IX, § 16.) Section 14 of article IX provides: “The 
Legislature shall have power, by general law, to pro-
vide for the incorporation and organization of school 
districts, high school districts, and community college 
districts, of every kind and class, and may classify 
such districts. [¶] The Legislature may authorize the 
governing boards of all school districts to initiate and 
carry on any programs, activities, or to otherwise act 
in any manner which is not in conflict with the laws 
and purposes for which school districts are estab-
lished.” 
 

(2) It has been and continues to be the legislative 
policy of this state to strengthen and encourage local 
responsibility for control of public education *1524 
through local school districts. (§ 14000.) FN7 Never-
theless, education and the operation of the public 
schools remain matters of statewide rather than local 
or municipal concern. ( Hall v. City of Taft (1956) 47 
Cal.2d 177, 179 [ 302 P.2d 574]; Esberg v. Badaracco 
(1927) 202 Cal. 110, 115- 116 [ 259 P. 730]; Kennedy 
v. Miller (1893) 97 Cal. 429, 431 [ 32 P. 558]; 
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Whisman v. San Francisco Unified Sch. Dist. (1978) 
86 Cal.App.3d 782, 789 [ 150 Cal.Rptr. 548].) Hence, 
local school districts are deemed to be agencies of the 
state for the administration of the school system and 
have been described as quasi-municipal corporations. 
( Hall v. City of Taft, supra, 47 Cal.2d at p. 181; Pass 
School Dist. v. Hollywood Dist. (1909) 156 Cal. 416, 
418 [ 105 P. 122]; Hughes v. Ewing (1892) 93 Cal. 
414, 417; Town of Atherton v. Superior Court (1958) 
159 Cal.App.2d 417, 421 [ 324 P.2d 328].) Thus, a 
school district is not a distinct and independent body 
politic and is not free and independent of legislative 
control. ( Allen v. Board of Trustees (1910) 157 Cal. 
720, 725-726 [ 109 P. 486].) 
 

FN7 Although state funding for education is 
designed to enhance local responsibility for 
education, the Legislature has found it unde-
sirable to yield total monetary authority to 
school districts. In the Statutes of 1981, 
chapter 100, section 1, at page 653, it is said: 
“The Legislature finds and declares that as a 
matter of policy the setting aside of categor-
ical support for school districts is necessary 
to ensure the adequate funding for programs 
such as the provision of textbooks, pupil 
transportation, teacher retirement, special 
education for individuals with exceptional 
needs, and for educationally disadvantaged 
youths. The Legislature supports this policy 
of appropriating separately funds for special 
purposes because it provides funds for the 
intended purposes of the programs and be-
cause the substantial variation from district to 
district in terms of financial need for the 
programs cannot be accommodated ade-
quately in general school support formulas. 
Although this act does not appropriate funds 
for inflation for categorical programs, it is the 
intent of the Legislature that, because cate-
gorical programs provide essential educa-
tional services, these programs should re-
ceive general inflation funds as provided in 
the Budget Act for other state programs.” 
Our Supreme Court has determined that un-
der our Constitution education is uniquely 
important and cannot be left totally under 
local monetary control. ( Serrano v. Priest 
(1971) 5 Cal.3d 584, 614 [ 96 Cal.Rptr. 601, 
487 P.2d 1241].) 

 

(3) The Legislature's power over the public school 
system has been variously described as exclusive, 
plenary, absolute, entire, and comprehensive, subject 
only to constitutional constraints. ( Hall v. City of Taft, 
supra, 47 Cal.2d at p. 181; Pass School Dist. v. Hol-
lywood Dist., supra, 156 Cal. at p. 419; San Carlos 
Sch. Dist. v. State Bd. of Education (1968) 258 
Cal.App.2d 317, 324 [ 65 Cal.Rptr. 711]; Town of 
Atherton v. Superior Court, supra, 159 Cal.App.2d 
417, 421.) Indeed, it is said that the Legislature cannot 
delegate ultimate responsibility over education to 
other public or private entities. ( Hall v. City of Taft, 
supra, 47 Cal.2d at p. 181; Piper v. Big Pine School 
Dist. (1924) 193 Cal. 664, 669 [ 226 P. 926].) Con-
sequently, regulation of the education system by the 
Legislature will be held to be controlling over any 
inconsistent local attempts at regulation or admin-
istration of the schools. ( Hall v. City of Taft, supra, 47 
Cal.2d at p. 181; *1525Esberg v. Badaracco, su-
pra,    202 Cal. at pp. 115- 116; Whisman v. San 
Francisco Unified Sch. Dist., supra, 86 Cal.App.3d at 
p. 789.) And no one may obtain rights vested against 
state control by virtue of local provisions, ordinances 
or regulations. ( Whisman v. San Francisco Unified 
Sch. Dist., supra, 86 Cal.App.3d at p. 789.) 
 

The Legislature, in the exercise of its sweeping 
authority over education and the school system, has 
the power to create, abolish, divide, merge, or alter the 
boundaries of school districts. ( Allen v. Board of 
Trustees, supra, 157 Cal. at pp. 725-726; Pass School 
Dist. v. Hollywood Dist., supra, 156 Cal. at p. 418; 
Hughes v. Ewing, supra, 93 Cal. at p. 417.) Indeed, the 
state is the beneficial owner of school property and 
local districts hold title as trustee for the state. ( Hall v. 
City of Taft, supra, 47 Cal.2d at pp. 181-182; Chico 
Unified Sch. Dist. v. Board of Supervisors (1970) 3 
Cal.App.3d 852, 855 [ 84 Cal.Rptr. 198]; Town of 
Atherton v. Superior Court, supra, 159 Cal.App.2d at 
p. 421.) “School moneys belong to the state, and the 
apportionment of funds to a school district does not 
give that district a proprietary right therein.” ( Butler v. 
Compton Junior College Dist. (1947) 77 Cal.App.2d 
719, 729 [ 176 P.2d 417]; see also Gridley School 
District v. Stout (1901) 134 Cal. 592, 593 [ 66 P. 
785].) It follows that the Legislature can transfer 
property and apportion debts between school districts 
as it sees fit. ( Pass School Dist. v. Hollywood Dist., 
supra, 156 Cal. at pp. 418-419; Hughes v. Ewing, 
supra, 93 Cal. at p. 417; San Carlos Sch. Dist. v. State 
Bd. of Education, supra, 258 Cal.App.2d at p. 324.) 
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While few will deny the critical importance of 

education, the needs of the public education system 
often conflict with other desires of the electorate, 
especially that of minimizing the tax burden imposed 
upon the populace. Fewer still would deny that fi-
nancing the public educational system in this state is 
Byzantine in its intricacy and complexity. Public ed-
ucation financing involves two basic, broad, and in-
terrelated problems: public school resource produc-
tion (how the funds are raised), and public school 
resource deployment (how the funds are spent). (See 
Andrews, Serrano II: Equal Access to School Re-
sources and Fiscal Neutrality-A View From Wash-
ington State (1977) 4 Hast. Const.L.Q. 425, 429, fn. 
18 [hereafter Equal Access to School Resources].) 
Public school financing is complicated by such mat-
ters as whether revenue should be raised through state 
or local taxation or some combination of both (see 
Serrano v. Priest (1976) 18 Cal.3d 728, 747 [ 135 
Cal.Rptr. 345, 557 P.2d 929] [hereafter Serrano II]; 
and see Equal Access to School Resources, supra, 4 
Hast. Const.L.Q. at pp. 445-446); disparate tax base to 
units of average daily attendance (ADA) ratios among 
various districts (see Serrano v. Priest, supra, 5 Cal.3d 
at p. 592 [hereafter Serrano I]); the willingness (or 
ability) of local voters to authorize increased taxes or 
expenditures for education (see Serrano II, supra, 18 
Cal.3d at p. 769); the *1526 availability of federal 
funding for educational programs and the sometimes 
inflexible qualification criteria for such funding (see 
Stats. 1981, ch. 100, § 1.3, pp. 653-654); the differing 
needs of schools and their students (see Stats. 1981, 
ch. 100, § 1, p. 653); and the difficulty of determining 
what types of services or programs should or should 
not be included within the educational budget (see 
Equal Access to School Resources, supra, 4 Hast. 
Const.L.Q. at pp. 441-442.) Although these matters 
are by no means exhaustive, they do illustrate the 
inherent complexity involved in developing an ade-
quate formula for school support. 
 

In the past 20 years state funding for education 
has been significantly influenced by several legal and 
political events. The changes began in 1971, a time 
when the major source of school revenue was derived 
from local real property taxes. ( Serrano I, supra, 5 
Cal.3d at p. 592.) The state then contributed aid to 
school districts in two forms: “basic state aid,” which 
was a flat financial grant per pupil per year; and 
“equalization aid,” which was based upon the assessed 

valuation of property per pupil within the district. (Id. 
at p. 593.) This educational status quo was challenged 
in Serrano I, a class action in which the plaintiffs 
maintained that the public school financing system 
created disparate educational opportunities based 
upon wealth. It was asserted that due to a substantial 
dependence upon local property taxes children from 
wealthy districts received greater educational oppor-
tunities than children from poorer districts. FN8 In 
1971, the California Supreme Court held that wealth is 
a suspect classification and that education constitutes 
a fundamental interest and thus the state plan should 
be subjected to strict scrutiny under equal protection 
principles. (Id. at pp. 614-615.) The high court con-
cluded that an educational system which produces 
disparities of opportunity based upon district wealth 
would fail to meet constitutional requirements and the 
action was remanded for trial of the factual allegations 
of the complaint. (Id. at p. 619.) 
 

FN8 It has been pointed out that the wealth of 
a school district will not necessarily reflect 
the wealth of families it serves. For example, 
a district might have a high assessed valua-
tion to ADA ratio because it includes areas 
which are heavily developed for commercial 
or industrial purposes, yet serve families who 
live near such areas because they cannot af-
ford to move to more affluent areas. Con-
versely, a suburban or rural district may serve 
relatively affluent students yet lack a high 
assessed valuation to ADA ratio because it 
lacks any commercially developed areas 
within its boundaries. In Serrano I the Court 
disregarded this possibility because it was 
reviewing a demurrer to a complaint which 
alleged that there was a correlation between 
the wealth of a district and its residents and 
for the more basic reason that it did not be-
lieve that disparities in educational opportu-
nities could be permitted simply because they 
reflected the wealth of the district rather than 
the individual. (Id. at pp. 600-601.) 

 
After Serrano I, the Legislature modified the 

formula for state education aid in an effort to eliminate 
its objectionable features. The parties stipulated that 
the modified formula should be considered at trial. ( 
*1527Serrano II, supra, 18   Cal.3d at pp. 736-737.) 
Also during the pendency of the trial court proceed-
ings, the United States Supreme Court rendered its 
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opinion in San Antonio School District v. Rodriguez 
(1973) 411 U.S. 1 [36 L.Ed.2d 16, 93 S.Ct. 1278]. 
There, the Texas public school financing system, 
which was substantially similar to ours, was upheld by 
the federal high court. The court concluded that the 
Texas system did not result in a suspect classification 
based upon wealth and did not affect a fundamental 
interest and thus needed only to meet the “rational 
relationship” test under equal protection principles. 
(Id. at pp. 33-34, 48-55, 61-62 [36 L.Ed.2d at pp. 
42-43, 51-56, 59-60].) Thereafter the Serrano trial 
court held that California's public education financing 
scheme violated independent state equal protection 
guarantees. In Serrano II, the California Supreme 
Court affirmed the judgment of the trial court which 
gave the state six years for bringing the public school 
financing system into constitutional compliance. ( 18 
Cal.3d at pp. 749, 777.) 
 

Meanwhile, at the June 1978 Primary Election the 
voters enacted Proposition 13, which added article 
XIII A to the California Constitution. That measure 
changed California's real property tax system from a 
current value system to an acquisition value system 
and limited the tax rates which could be imposed upon 
real property. (See Amador Valley Joint Union High 
Sch. Dist. v. State Bd. of Equalization (1978) 22 
Cal.3d 208, 220, 238 [ 149 Cal.Rptr. 239, 583 P.2d 
1281].) In an effort to mitigate the effects of article 
XIII A upon local governments and schools, the Leg-
islature enacted a bailout bill to distribute surplus state 
funds to local agencies. (See Sonoma County Organ-
ization of Public Employees v. County of Sonoma 
(1979) 23 Cal.3d 296, 297 [ 152 Cal.Rptr. 903, 591 
P.2d 1].) Article XIII A also forced the state to assume 
a greater responsibility for financing the public school 
system. (§ 41060.) 
 

In the November 1979 Special Statewide Election 
the voters enacted Proposition 4 to add article XIII B 
to the California Constitution. Article XIII B imposes 
limitations upon the power of all California govern-
mental entities to appropriate funds for expenditures. ( 
Cal. Const., art. XIII B, §§ 1, 8, subds. (a), (b).) 
Revenues received by any governmental entity in 
excess of its appropriations limit must be returned by a 
revision of tax rates or fee schedules within the next 
two fiscal years. ( Cal. Const., art. XIII B, § 2.) The 
measure also provides that whenever the state man-
dates a new program or higher level of service upon 
local governments, it must provide a subvention of 

funds to reimburse local government for the added 
costs. ( Cal. Const., art. XIII B, § 6.) 
 

It can be seen that as a result of the events of the 
1970's the already difficult task of financing public 
education was made even more formidable. *1528 As 
a result of article XIII A, the state was forced to as-
sume a greater share of the responsibility for funding 
education. Any formula for funding education would 
be required to meet equal protection principles as set 
forth in the Serrano decisions. And as a result of arti-
cle XIII B, there was certain to be greater competition 
for the state revenues within the appropriations limit. 
It was against this background that the voters enacted 
Proposition 98 at the November 1988 General Elec-
tion. 
 

III Matters Not in Issue 
The question presented in this appeal can best be 

addressed when it is narrowed to its appropriate scope 
by elimination of what is not involved. We are not 
here concerned with whether the Child Care and De-
velopment Services Act in fact completely entails an 
educationally related program. (4) While the Legis-
lature is given broad authority over education, it 
cannot divert education funds for other purposes. ( 
Crosby v. Lyon (1869) 37 Cal. 242, 245.) But plaintiffs 
did not and cannot reasonably contend that the child 
care program under attack does not at least in part 
serve an educational purpose. Education is a broad and 
comprehensive matter. ( Board of Trustees v. County 
of Santa Clara (1978) 86 Cal.App.3d 79, 84 [ 150 
Cal.Rptr. 109].) It “[c]omprehends not merely the 
instruction received at school or college, but the whole 
course of training; moral, religious, vocational, intel-
lectual, and physical. Education may be particularly 
directed to either the mental, moral, or physical pow-
ers and faculties, but in its broadest and best sense it 
relates to them all. [It includes the] [a]cquisition of all 
knowledge tending to train and develop the individu-
al.” (Black's Law Dict. (5th ed. 1979) p. 461, col. 2.) 
Our Constitution places a similarly broad meaning 
upon education when it requires the Legislature to 
“encourage by all suitable means the promotion of 
intellectual, scientific, moral, and agricultural im-
provement.” ( Cal. Const., art. IX, § 1.) FN9 Moreover, 
under our Constitution the Legislature is given broad 
discretion in determining the types of programs and 
services which further the purposes of education. ( 
Veterans' Welfare Board v. Riley (1922) 189 Cal. 159, 
164-166 [ 208 P. 678, 22 A.L.R. 1531]; University of 
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So. California v. Robbins (1934) 1 Cal.App.2d 523, 
528 [ 37 P.2d 163].) It cannot be said that the Legis-
lature has been arbitrary and unreasonable in its de-
termination that the Child Care and Development 
Services Act furthers the purposes of public education. 
 

FN9 While “education” is sufficiently broad 
to include religious training, specific provi-
sions of the state and federal Constitutions 
exclude religious training from governmental 
education programs. (U.S. Const., Amend. I; 
Cal. Const., art. I, § 4, art. IX, § 8.) 

 
We are not here concerned with the question 

whether the Legislature's implementation of Proposi-
tion 98 is partially invalid or invalid as applied. *1529 
Plaintiffs claim that the inclusion of funding for the 
Child Care and Development Services Act within the 
Proposition 98 funding requirement is invalid in toto 
and on its face. They argue that Proposition 98 funds 
must be transferred to school districts which then have 
total discretion to determine how those funds should 
be spent. They did not present evidence or argument to 
establish that portions of the Child Care and Devel-
opment Act lack a sufficient nexus to education to be 
included in education funding or that the manner in 
which it is carried out by the Superintendent of Public 
Instruction does not support and further the purpose of 
education. (5) “Because this is a challenge to the facial 
validity of the [the statute], our task is to determine 
whether the statute can constitutionally be applied. 'To 
support a determination of facial unconstitutionality, 
voiding the statute as a whole, petitioners cannot 
prevail by suggesting that in some future hypothetical 
situation constitutional problems may possibly arise as 
to the particular application of the statute. ... Rather, 
petitioners must demonstrate that the act's provisions 
inevitably pose a present total and fatal conflict with 
applicable constitutional prohibitions.' ” ( Arcadia 
Unified School Dist. v. State Dept. of Education 
(1992) 2 Cal.4th 251, 267 [ 5 Cal.Rptr.2d 545, 825 
P.2d 438], italics in original.) 
 

We are not here concerned with the advisability 
or wisdom of the Legislature's decision. FN10 (6) Under 
our form of government, policymaking authority is 
vested in the Legislature and neither arguments as to 
the wisdom of an enactment nor questions as to the 
motivation of the Legislature can serve to invalidate 
particular legislation. ( City and County of San Fran-
cisco v. Cooper (1975) 13 Cal.3d 898, 913 [ 120 

Cal.Rptr. 707, 534 P.2d 403]; County of Los Angeles 
v. Superior Court (1975) 13 Cal.3d 721, 727 [ 119 
Cal.Rptr. 631, 532 P.2d 495]; Galvan v. Superior 
Court (1969) 70 Cal.2d 851, 869 [ 76 Cal.Rptr. 642, 
452 P.2d 930]; Wilke & Holzheiser, Inc. v. Dept. of 
Alcoholic Bev. Control (1966) 65 Cal.2d 349, 359 [ 55 
Cal.Rptr. 23, 420 P.2d 735].) As a court of review our 
role is limited to determining whether the Legislature's 
choice is constitutionally prohibited. (Ibid.) 
 

FN10 For this reason we deny the request of 
amici curiae that we take judicial notice of 
certain legislative materials. The submitted 
documents tend to establish the value of, and 
the need for, funding for child care and de-
velopment programs. Those are matters 
within the Legislature's prerogative and we 
may not superintend its determination. 

 
Furthermore, we are not concerned here with 

statutory inconsistency. Instead, the issue relates 
solely to the construction of constitutional provisions. 
Proposition 98 added certain statutory provisions to 
the Education Code, Section 13 of Proposition 98 
provides: “No provision of this Act may be changed 
except to further its purposes by a bill passed by a vote 
of two-thirds of the membership of both houses of the 
Legislature and signed *1530 by the Governor.” The 
legislation challenged by plaintiffs was enacted by the 
requisite two-thirds majorities and signed by the 
Governor. Accordingly, it is the constitutional provi-
sions of Proposition 98 which are at issue in this case. 
 

Finally, we are not here concerned with article 
XVI, section 8.5 of the Constitution, also added by 
Proposition 98. In that provision the voters determined 
that, within certain limits, state revenues in excess of 
the state appropriations limit should be used to im-
prove education in the elementary and secondary 
schools and community colleges rather than be re-
turned to the populace. The measure is self-executing; 
it requires no legislative action. Each year the Con-
troller must transfer and allocate such excess revenues 
to the state school fund restricted for school districts 
and community colleges, and then must allocate those 
funds to the districts and community colleges on a 
per-enrollment basis. ( Cal. Const., art. XVI, § 8.5, 
subds. (a), (c).) Those sums may be expended solely 
for purposes of instructional improvement and ac-
countability. ( Cal. Const., art. XVI, § 8.5, subd. (d).) 
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Article XVI, section 8.5 is an entirely different 
matter than article XVI, section 8. Section 8.5 deals 
with revenues which are constitutionally beyond the 
Legislature's spending prerogatives under article XIII 
B. Section 8.5 does not extend the Legislature's 
spending power to excess revenues; rather it imposes a 
self-executing, ministerial duty upon the Controller to 
transfer such excess revenues to a restricted portion of 
the school fund and thence to allocate such revenues to 
school districts and community college districts on a 
per-enrollment basis. Section 8.5 specifically restricts 
the purposes for which those funds may be expended. 
The specific provisions of section 8.5 would prohibit 
the Legislature from retaining and utilizing those 
funds for purposes of the Child Care and Development 
Services Act. 
 

IV Issue on Appeal 
In this case we are concerned with whether 

funding for the Child Care and Development Services 
Act is on its face beyond the educational funding 
requirements of article XVI, section 8, of the Consti-
tution as enacted by Proposition 98. 
 

Defendant Honig contends that the Legislature 
has plenary power to define how California's public 
school system operates as well as what entities con-
stitute that system. Given that absolute authority, 
which remains undiminished by the enactment of 
Proposition 98, the Legislature was empowered to 
include funds for early childhood education and child 
development within the minimum funding guarantee 
established by that initiative. *1531 He argues that the 
trial court, contrary to the settled and fundamental 
principles of constitutional adjudication, misconstrued 
the critical phrase “moneys to be applied by the State 
for the support of school districts” to be limited to 
funds directly allocated to school districts. In his view, 
“the definition of 'school districts' set forth in Propo-
sition 98 is far from precise. Its uncertainty in fact 
made it necessary for the Legislature to refine and 
clarify which entities in the public school system were 
to be counted as falling within its minimum funding 
guarantee. This the Legislature did, three times. [¶] 
More importantly, nothing in Proposition 98 or any 
other provision of law either expressly or implicitly 
restricted the Legislature from including [the Califor-
nia Department of Education's] direct provision of 
child development services through contracts with 
private agencies within that guarantee. Since 1972, the 
Legislature has determined that private agencies, as 

well as public agencies, have been integral to the 
statewide provision of such services under the Child 
Development Act, and thereby to California's public 
school system. Accordingly, the Legislature's imple-
mentation of Proposition 98 in Sections 41202(f) and 
8203.5(c) was not only possible and reasonable, it was 
consistent with its prior acts which made private 
agency child development services a recognized part 
of the public school system.” 
 

(7a) Plaintiffs counter that the plain language of 
Proposition 98 demonstrates that the funds must go 
directly to school districts and not to private entities 
contracting with the Department of Education. As they 
read the key phrase of the initiative, “monies to be 
applied by the State for the support of school districts” 
means funds “allocated to” or “appropriated for” 
school districts. Consequently, so their argument goes, 
the inclusion of non-school-district programs within 
the initiative's guarantee nullifies the central purpose 
of Proposition 98. 
 

Real parties in interest argue alternatively that 
child development programs funded directly by the 
Department of Education are included within the 
phrase “school districts” but even if they are not, the 
Legislature has the power to amend the statutory 
definition of “school districts” contained in Proposi-
tion 98. 
 

In analyzing these constitutional contentions we 
are bound by several fundamental principles of con-
stitutional adjudication. (8) “ 'Unlike the federal Con-
stitution, which is a grant of power to Congress, the 
California Constitution is a limitation or restriction on 
the powers of the Legislature. Two important conse-
quences flow from this fact. First, the entire lawmak-
ing authority of the state, except the people's right of 
initiative and referendum, is vested in the Legislature, 
and that body may exercise any and all legislative 
powers which are not expressly, or by necessary im-
plication *1532 denied to it by the Constitution. ... [¶] 
Secondly, all intendments favor the exercise of the 
Legislature's plenary authority: ”If there is any doubt 
as to the Legislature's power to act in any given case, 
the doubt should be resolved in favor of the Legisla-
ture's action. Such restrictions and limitations [im-
posed by the Constitution] are to be construed strictly, 
and are not to be extended to include matters not 
covered by the language used.“ ' (Italics added.)” ( 
Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 
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168, 180 [ 172 Cal.Rptr. 487, 624 P.2d 1215], citing 
Methodist Hosp. of Sacramento v. Saylor (1971) 5 
Cal.3d 685, 691 [ 97 Cal.Rptr. 1, 488 P.2d 161], cita-
tions omitted.) 
 

(9) Another principle of constitutional adjudica-
tion requires that the constitutional provisions added 
by Proposition 98 be considered in light of all other 
relevant provisions of the Constitution, including 
those that contain, define, and limit the status of 
school districts and their relationship to the state. “The 
initiative amendment to the [C]onstitution itself must 
be interpreted in harmony with the other provisions of 
the organic law of this state of which it has become a 
part. To construe it otherwise would be to break down 
and destroy the barriers and limitations which the 
[C]onstitution, read as a whole, has cast about legis-
lation, both state and local.” ( Galvin v. Board of Su-
pervisors (1925) 195 Cal. 686, 692 [ 235 P. 450]. See 
also Edler v. Hollopeter (1931) 214 Cal. 427, 430 [ 6 
P.2d 245].) In Galvin v. Board of Supervisors, supra, 
195 Cal. 686, the petitioners sought to compel a 
county board of supervisors to submit an initiative 
ordinance to the local voters. The Supreme Court held 
that the provisions of the Constitution which reserve 
the initiative power to local voters must be construed 
in light of other provisions which contain, define, and 
limit the scope of permissible local legislation. (Id. at 
p. 692.) This precluded local voters from accom-
plishing by initiative that which was beyond the 
powers of the local board of supervisors. (Id. at p. 693. 
See also Giddings v. Board of Trustees (1913) 165 
Cal. 695, 698 [ 133 P. 479].) That principle of con-
struction applies here. 
 

(7b) When we consider Proposition 98 in light of 
other provisions of our Constitution, specifically arti-
cle IX, which is devoted to education, and the long, 
unbroken line of authorities interpreting such provi-
sions, we must reject an underlying premise of plain-
tiffs' argument. According to plaintiffs, the challenged 
legislation is invalid because it divests school districts 
of complete and total control over the funds the state is 
required to devote to education under Proposition 98. 
As plaintiffs put it: “Of course, if a school district 
decides to use part of its funding for child care and 
development programs, it is entitled to do so. It is also 
entitled to ignore child care and development alto-
gether, and use its funding for other programs that it 
considers to be a higher priority.” Nothing in Propo-
sition 98 states or implies *1533 that school districts 

are to have the autonomy claimed by plaintiffs. Article 
IX, section 5, of our Constitution still provides for one 
system of common schools, which implies a “unity of 
purpose as well as an entirety of operation, and the 
direction to the [L]egislature to provide 'a' system of 
common schools means one system which shall be 
applicable to all the common schools within the state.” 
( Kennedy v. Miller (1893) 97 Cal. 429, 432 [ 32 P. 
558], italics original; see also Serrano I, supra, 5 
Cal.3d at p. 595.) 
 

Since Proposition 98 did not alter the state's role 
in education, the Constitution continues to make ed-
ucation and the operation of the public schools a 
matter of statewide rather than local or municipal 
concern. ( Hall v. City of Taft, supra, 47 Cal.2d at p. 
179; Esberg v. Badaracco, supra, 202 Cal. at pp. 
115-116; Kennedy v. Miller, supra, 97 Cal. at p. 431; 
Whisman v. San Francisco Unified School Dist., su-
pra, 86 Cal.App.3d at p. 789.) Local school districts 
remain agencies of the state rather than independent, 
autonomous political bodies. ( Allen v. Board of 
Trustees, supra, 157 Cal. at pp. 725-726.) The Legis-
lature's control over the public education system is 
still plenary. ( Hall v. City of Taft, supra, 47 Cal.2d at 
pp. 180-181; Pass School Dist. v. Hollywood Dist., 
supra, 156 Cal. at p. 419; San Carlos Sch. Dist. v. 
State Bd. of Education, supra, 258 Cal.App.2d at p. 
324; Town of Atherton v. Superior Court, supra, 159 
Cal.App.2d at p. 421.) The Legislature still has ulti-
mate and nondelegable responsibility for education in 
this state. ( Hall v. City of Taft, supra, 47 Cal.2d at p. 
181; Piper v. Big Pine School Dist., supra, 193 Cal. at 
p. 669.) All school properties are still held in trust with 
the state as the beneficial owner. ( Hall v. City of Taft, 
supra, 47 Cal.2d at p. 182; Chico Unified Sch. Dist. v. 
Board of Supervisors, supra, 3 Cal.App.3d at p. 855; 
Town of Atherton v. Superior Court, supra, 159 
Cal.App.2d at p. 421.) And school districts still do not 
have a proprietary interest in moneys which are ap-
portioned to them. ( Gridley School District v. Stout, 
supra, 134 Cal. at p. 593; Butler v. Compton Junior 
College Dist., supra, 77 Cal.App.2d at p. 729.) Of 
course, if the electorate chose to alter our constitu-
tional scheme for education it could do so. Education 
could be made a matter of local concern and school 
districts could be given greater autonomy. But we 
cannot conclude that such a major governmental re-
structuring was accomplished by implication in a 
measure dealing with public finance which spoke not 
at all on such matters. 
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In light of the Legislature's plenary authority over 

education and its legal relationship with school dis-
tricts, we do not find Proposition 98 to be clear and 
unambiguous as asserted by plaintiffs. The measure 
establishes a minimum sum for “the monies to be 
applied by the state for the support of school districts 
and community college districts ....” Rather than ex-
pressly divesting the state of its traditional authority 
over education funds, *1534 this provision would 
appear to retain state control since the moneys are to 
be “applied by the state.” The measure does not ex-
pressly restrict the Legislature's plenary authority nor 
does it grant to school districts exclusive control over 
education funds. Had such a result been intended there 
are any number of linguistic formulations which could 
have so specified with adequate clarity. As a court, we 
cannot impose limitations or restrictions upon the 
Legislature's prerogatives in the absence of language 
reasonably calculated to require such a result when 
subjected to strict construction. ( Pacific Legal 
Foundation v. Brown, supra, 29 Cal.3d at p. 180.) 
 

Given plaintiffs' facial attack, it is enough to hold, 
as we do, that legislative programs which advance, 
and hence support, the educational mission of school 
districts and community college districts may consti-
tutionally be included within the funding guarantee of 
Proposition 98. It cannot be said that the Child Care 
and Development Services Act totally and on its face 
fails to meet this test. FN11 This is as far as we need go 
in this case. The plaintiffs asserted, and the judgment 
holds, that only funds allocated to and administered by 
school districts satisfy the requirements of Proposition 
98. Such a conclusion improperly grants school dis-
tricts a proprietary interest in school funds and gives 
them a degree of political autonomy in contravention 
to the Legislature's long-standing and well-established 
plenary authority over education in this state. Since we 
do not find such a fundamental governmental re-
structuring in Proposition 98, we must reject the rea-
soning of the trial court and reverse its judgment. 
 

FN11 In reaching this conclusion we reject 
real parties' contention that the Legislature 
has impliedly defined programs under the 
Child Care and Development Services Act as 
being within the definition of “school dis-
tricts.” Section 41302.5 defines the agencies 
which are included within the phrase “school 
district” as used in Proposition 98. In im-

plementing Proposition 98 the Legislature 
referred to that section but did not see fit to 
amend it to include child care and develop-
ment programs. (§ 41202, subd. (f).) And in 
section 8203.5, subdivision (c), the Legisla-
ture included Child Care and Development 
Services Act funding within the Proposition 
98 guarantee “whether or not those funds are 
allocated to school districts ....” By so 
providing the Legislature clearly chose not to 
include child care and development programs 
within the definition of school districts. 

 
Summary and Conclusion 

In this state, education is a matter of statewide 
rather than local or municipal concern. Local school 
districts are agencies of the state subject to the Leg-
islature's plenary authority over education. Local 
school districts do not have political autonomy and 
have no proprietary interest in the properties or 
moneys they hold in trust for the state. Proposition 98 
set forth minimum sums to be applied by the state for 
the support of school districts and community col-
leges. This measure does not deprive the Legislature 
of *1535 its plenary authority over education and does 
not grant school districts political autonomy or a pro-
prietary interest in the minimum funding to be applied 
by the state for support of school districts and com-
munity colleges. Accordingly, we reject the assertion 
that all funds within the minimum funding require-
ments of Proposition 98 must be allocated to, and 
administered by, school districts. Our opinion goes no 
further. While the Legislature's authority over educa-
tion and education funding is broad, it is not unlimited. 
Our conclusion that Proposition 98 did not divest the 
Legislature of its traditional authority over education 
should not be construed to foreclose specific chal-
lenges to the Legislature's decisions based upon ap-
propriate factual and legal showings. We hold only 
that the decision to include funding for the Child Care 
and Development Services Act within the Proposition 
98 minimum funding guarantees is not in toto and on 
its face beyond the Legislature's constitutional au-
thority. 
 

Disposition 
The judgment is reversed. Appellant Honig shall 

recover his costs on appeal. 
 
Marler, J., and Nicholson, J., concurred. 

A petition for a rehearing was denied May 27, 

3618

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


  
 

Page 15

5 Cal.App.4th 1513, 7 Cal.Rptr.2d 699, 74 Ed. Law Rep. 165 
(Cite as: 5 Cal.App.4th 1513) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

1992, and the petition of plaintiffs and respondents for 
review by the Supreme Court was denied July 30, 
1992. Mosk, J., was of the opinion that the petition 
should be granted. *1536  
 

Appendix 
Proposition 98 provides in full: 

 
Section 1. This Act shall be known as “The 

Classroom Instructional and Accountability Act.” 
 

Section 2. Purpose and Intent. The People of the 
State of California find and declare that: 
 

(a) California schools are the fastest growing in 
the nation. Our schools must make room for an addi-
tional 130,000 students every year. 
 

(b) Classes in California's schools have become 
so seriously overcrowded that California now has the 
largest classes of any state in the nation. 
 

(c) This act will enable Californians to once again 
have one of the best public school systems in the na-
tion. 
 

(d) This act will not raise taxes. 
 

(e) It is the intent of the People of California to 
ensure that our schools spend money where it is most 
needed. Therefore, this Act will require every local 
school board to prepare a School Accountability Re-
port Card to guarantee accountability for the dollars 
spent. 
 

(f) This Act will require that excess state funds be 
used directly for classroom instructional improvement 
by providing for additional instructional materials and 
reducing class sizes. 
 

(g) This Act will establish a prudent state reserve 
to enable California to set aside funds when the 
economy is strong and prevent cutbacks or tax in-
creases in times of severe need or emergency. 
 

Section 3. Section 5.5 is hereby added to Article 
XIIIB as follows: 
 

Section 5.5 Prudent State Reserve. The Legisla-

ture shall establish a prudent state reserve fund in such 
amount as it shall deem reasonable and necessary. 
Contributions to, and withdrawals from, the fund shall 
be subject to the provisions of Section 5 of this Article. 
 

Section 4. Section 2 of Article XIIIB is hereby 
amended to read as follows: 
 

Section 2. Revenues in Excess of Limitation. 
*1537  
 

(a) All revenues received by the state in excess of 
that amount which is appropriated by the state in 
compliance with this Article, and which would oth-
erwise by required, pursuant to subdivision (b) of this 
Section, to be returned by a revision of tax rates or fee 
schedules within the next two subsequent fiscal years, 
shall be transferred and allocated pursuant to Section 
8.5 of Article XVI up to the maximum amount per-
mitted by that section. 
 

(b) Except as provided in subdivision (a) of this 
Section, revenues received by any entity of govern-
ment in excess of that amount which is appropriated 
by such entity in compliance with this Article during 
the fiscal year shall be returned by a revision of tax 
rates or fee schedules within the next two subsequent 
fiscal years. 
 

Section 5. Section 8 of Article XVI is hereby 
amended to read as follows: 
 

Section 8. School Funding Priority 
 

(a) From all state revenues there shall first be set 
apart the monies to be applied by the state for support 
of the public school system and public institutions of 
higher education. 
 

(b) Commencing with the 1988-89 fiscal year, the 
monies to be applied by the state for the support of 
school districts and community college districts shall 
not be less than the greater of: 
 

(1) The amount which, as a percentage of the 
State General Fund revenues which may be appropri-
ated pursuant to Article XIIIB, equals the percentage 
of such State General Fund revenues appropriated for 
school districts and community college districts, re-
spectively, in fiscal year 1986-87; or 
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(2) The amount required to ensure that the total 

allocations to school districts and community college 
districts from the State General Fund proceeds of taxes 
appropriated pursuant to Article XIIIB and allocated 
local proceeds of taxes shall not be less than the total 
amount from these sources in the prior year, adjusted 
for increases in enrollment, and adjusted for changes 
in the cost of living pursuant to the provisions of Ar-
ticle XIIIB. 
 

(c) The provisions of subdivision (b) of this Sec-
tion may be suspended for one year by the enactment 
of an urgency statute pursuant to Section 8 of Article 
IV, provided that no urgency statute enacted under this 
subdivision may be made part of or included within 
any bill enacted pursuant to Section 12 of Article IV. 
*1538  
 

Section 6. Section 8.5 of Article XVI is hereby 
added as follows: 
 

Section 8.5. Allocations to State School Fund 
 

(a) In addition to the amount required to be ap-
plied for the support of school districts and commu-
nity colleges pursuant to Section 8(b), the Controller 
shall during each fiscal year transfer and allocate all 
revenues available pursuant to subdivision (a) of Sec-
tion 2 of Article XIIIB, up to a maximum of four 
percent (4%) of the total amount required pursuant to 
Section 8(b) of this Article, to that portion of the State 
School Fund restricted for elementary and high school 
purposes, and to that portion of the State School Fund 
restricted for community college purposes, respec-
tively, in proportion to the enrollment in school dis-
tricts and community college districts respectively. 
 

(1) With respect to funds allocated to that portion 
of the State School Fund restricted for elementary and 
high school purposes, no transfer or allocation of 
funds pursuant to this section shall be required at any 
time that the Director of Finance and the Superinten-
dent of Public Instruction mutually determine that 
current annual expenditures per student equal or ex-
ceed the average annual expenditure per student of the 
ten states with the highest annual expenditures per 
student for elementary and high schools, and that 
average clas [sic] size equals or is less than the aver-
age class size of the ten states with the lowest clas [sic] 
size for elementary and high schools. 

 
(2) With respect to funds allocated to that portion 

of the State School Fund restricted for community 
college purposes, no transfer or allocation of funds 
pursuant to this section shall be required at any time 
that the Director of Finance and the Chancellor of 
Community Colleges mutually determine that current 
annual expenditures per student for community col-
leges in this state equal or exceed the average annual 
expenditure per student of the ten states with the 
highest annual expenditures per student for commu-
nity colleges. 
 

(b) Notwithstanding the provisions of Article 
XIIIB, funds allocated pursuant to this section shall 
not constitute appropriations subject to limitation, but 
appropriation limits established in Article XIIIB shall 
be annually increased for any such allocations made in 
the prior year. 
 

(c) From any funds transferred to the State School 
Fund pursuant to paragraph (a) of this Section, the 
Controller shall each year allocate to each school 
district and community college district an equal 
amount per enrollment in school districts from the 
amount in that portion of the State *1539 School Fund 
restricted for elementary and high school purposes and 
an equal amount per enrollment in community college 
districts from that portion of the State School Fund 
restricted for community college purposes. 
 

(d) All revenues allocated pursuant to subdivision 
(a) of this section, together with an amount equal to 
the total amount of revenues allocated pursuant to 
subdivision (a) of this section in all prior years, as 
adjusted if required by Section 8(b)(2) of Article XVI, 
shall be expended solely for the purposes of instruc-
tional improvement and accountability as required by 
law. 
 

(e) Any school district maintaining an elementary 
or secondary school shall develop and cause to be 
prepared an annual audit accounting for such funds 
and shall adopt a School Accountability Report Card 
for each school. 
 

Section 7. Section 33126 is hereby added to Ar-
ticle 2 of Chapter 2 of Part 20 of Division 2 of Title 2 
of the Education Code to read as follows: 
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33126. School Accountability Report Card 
 

In order to promote a model statewide standard of 
instructional accountability and conditions for teach-
ing and learning, the Superintendent of Public In-
struction shall by March 1, 1989, develop and present 
to the Board of Education for adoption a statewide 
model School Accountability Report Card. 
 

(a) The model School Accountability Report Card 
shall include, but is not limited to, assessment of the 
following school conditions: 
 

(1) Student achievement in and progress toward 
meeting reading, writing, arithmetic and other aca-
demic goals. 
 

(2) Progress toward reducing drop-out rates. 
 

(3) Estimated expenditures per student, and types 
of services funded. 
 

(4) Progress toward reducing class sizes and 
teaching loads. 
 

(5) Any assignment of teachers outside their 
subject areas of competence. 
 

(6) Quality and currency of textbooks and other 
instructional materials. 
 

(7) The availability of qualified personnel to 
provide counseling and other student support services. 
*1540  
 

(8) Availability of qualified substitute teachers. 
 

(9) Safety, cleanliness, and adequacy of school 
facilities. 
 

(10) Adequacy of teacher evaluations and op-
portunities for professional improvement. 
 

(11) Classroom discipline and climate for learn-
ing. 
 

(12) Teacher and staff training, and curriculum 
improvement programs. 
 

(13) Quality of school instruction and leadership. 
 

(b) in developing the statewide model School 
Accountability Report, the Superintendent of Public 
Instruction shall consult with a Task Force on In-
structional Improvement, to be appointed by the Su-
perintendent, composed of practicing classroom 
teachers, school administrators, parents, school board 
members, classified employees, and educational re-
search specialists, provided that the majority of the 
task force shall consist of practicing classroom 
teachers. 
 

Section 8. Section 35256 is hereby added to Ar-
ticle 8 of Chapter 2 of Part 20 of Division 3 of Title 2 
of the Education Code to read as follows: 
 

35256. School Accountability Report Card 
 

The governing board of each school district 
maintaining an elementary or secondary school shall 
by September 30, 1989, or the beginning of the school 
year develop and cause to be implemented for each 
school in the school district a School Accountability 
Report Card. 
 

(a) The School Accountability Report Card shall 
include, but is not limited to, the conditions listed in 
Education Code Section 33126. 
 

(b) Not less than triennially, the governing board 
of each school district shall compare the content of the 
school district's School Accountability Report Card to 
the model School Accountability Report Card adopted 
by the State Board of Education. Variances among 
school districts shall be permitted where necessary to 
account for local needs. 
 

(c) The Governing Board of each school district 
shall annually issue a School Accountability Report 
Card for each school in the school district, publicize 
such reports, and notify parents or guardians of stu-
dents that a copy will be provided upon request. *1541  
 

Section 9. Section 41300.1 is hereby added to 
Article 1 of Chapter 3 of Part 24 of Division 3 of Title 
2 of the Education Code to read as follows: 
 

41300.1 Instructional Improvement and Ac-
countability. 
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The amount transferred to Section A of the State 

School Fund pursuant to Section 8.5 of Article XVI of 
the State Constitution shall to the maximum extent 
feasible be expended or encumbered during the fiscal 
year received and solely for the purpose of instruc-
tional improvement and accountability. 
 

(a) For the purpose of this section, “instructional 
improvement and accountability” shall mean expend-
itures for instructional activities for school sites which 
directly benefit the instruction of students, and shall be 
limited to expenditures for the following: 
 

(1) Lower pupil-teacher ratios until a ratio is at-
tained of not more than 20 students per teacher 
providing direct instruction in any class, and until a 
goal is attained of total teacher loads of less than 100 
total students per teacher in all secondary school 
classes in academic subjects as defined by the Super-
intendent of Public Instruction. 
 

(2) Instructional supplies, instructional equip-
ment, instructional materials and support services 
necessary to improve school conditions. 
 

(3) Direct student services needed to ensure that 
each student makes academic progress necessary to be 
promoted to the next appropriate grade level. 
 

(4) Staff development which improves services to 
students or increases the quality and effectiveness of 
instructional staff, designed and implemented by 
classroom teachers and other participating school 
district personnel, including the school principal, with 
the aid of outside personnel as necessary. Classroom 
teachers shall comprise the majority of any group 
designated to design such staff development programs 
for instructional personnel. 
 

(5) Compensation of teachers. 
 

(b) Funds transferred to each school district, 
pursuant to this section shall be deposited in a separate 
account and shall be maintained and appropriated 
separately from funds from all other sources. Funds 
appropriated pursuant to this section shall supplement 
other resources of each school district and shall not 
supplant any other funds. *1542  
 

Section 10. Section 14020.1 is hereby added to 
Article 1 Chapter 1 of Part 9 of Division 1 of Title 1 of 
the Education Code to read as follows: 
 

14020.1. Instructional Improvement and Ac-
countability. 
 

The amount transferred to Section B of the State 
School Fund pursuant to Section 8.5 of Article XVI of 
the State Constitution shall to the maximum extent 
feasible be expended or encumbered during the year 
received solely for the purposes of instructional im-
provement and accountability. 
 

(a) For the purposes of this section, “instructional 
improvement and accountability” shall mean expend-
itures for instructional activities for college sites 
which directly benefit the instruction of students and 
shall be limited to expenditures for the following: 
 

(1) Programs which require individual assessment 
and counseling of students for the purpose of design-
ing a curriculum for each student and establishing a 
period of time within which to achieve the goals of 
that curriculum and the support services needed to 
achieve these goals, provided that any such program 
shall first have been approved by the Board of Gov-
ernors of Community Colleges. 
 

(2) Instructional supplies, instructional equip-
ment, and instructional materials and support services 
necessary to improve campus conditions. 
 

(3) Faculty development which improves in-
struction and increases the quality and effectiveness of 
instructional staff, as mutually determined by faculty 
and the community college district governing board. 
 

(4) Compensation of faculty. 
 

(b) Funds transferred to each community college 
district pursuant to this section shall be deposited in a 
separate account and shall be maintained and appro-
priated separately from funds from all other sources. 
Funds appropriated pursuant to this section shall sup-
plement other resources of each community college 
district and shall not supplant funds appropriated from 
any other source. 
 

Section 11. Section 14022 is added to the Educa-
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tion Code to read as follows: 
 

14022. (a) For the purposes of Section 8 and 
Section 8.5 of Article XVI of the California Constitu-
tion, “enrollment” shall mean: *1543  
 

(1) In community college districts, full-time 
equivalent students receiving services, and 
 

(2) In school districts, average daily attendance 
when students are counted as average daily attendance 
and average daily attendance equivalents for services 
not counted in average daily attendance. 
 

(b) Determination of enrollment shall be based 
upon actual data from prior years and for the next 
succeeding year such enrollments shall be estimated 
enrollments adjusted for actual data as actual data 
becomes available. 
 

Section 12. Section 41302.5 is added to the Ed-
ucation Code to read as follows: 
 

41302.5. For the purposes of Section 8 and Sec-
tion 8.5 of Article XVI of the California Constitution, 
“school districts” shall include county boards of edu-
cation, county superintendents of schools and direct 
elementary and secondary level instructional services 
provided by the State of California. 
 

Section 13. No provision of this Act may be 
changed except to further its purposes by a bill passed 
by a vote of two-thirds of the membership of both 
houses of the Legislature and signed by the Governor. 
 

Section 14. Severability 
 

If any provision of this Act, or the application of 
any provision of this Act to any person or circum-
stance, shall be held invalid, the remainder of this Act, 
to the extent that it can be given effect, shall not be 
affected thereby, and to this end the provisions of this 
Act are severable. 
 
Cal.App.3.Dist. 
California Teachers Assn. v. Hayes 
5 Cal.App.4th 1513, 7 Cal.Rptr.2d 699, 74 Ed. Law 
Rep. 165 
 
END OF DOCUMENT 
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Court of Appeal, Third District, California. 
KAUFMAN & BROAD COMMUNITIES, INC. et 

al., Cross–Complainants and Respondents, 
v. 

PERFORMANCE PLASTERING, INC., 
Cross–Defendant and Appellant. 

 
No. C049391. 
Oct. 3, 2005. 

 
Background: On appeal from decision of the Supe-
rior Court, No. 03AS03133, appellant moved for the 
Court of Appeal to take judicial notice of legislative 
history of amendment to ambiguous statute. 
 
Holdings: The Court of Appeal, Sims, J., held that: 
(1) Court would deny judicial notice of personal view 
of member of assembly; 
(2) Court would grant judicial notice of Assembly 
Judiciary Committee Report and Senate Judiciary 
Committee Report; and 
(3) Court would grant judicial notice of three enrolled 
bill reports. 

  
Motion granted in part, denied in part. 

 
 Opinion, 33 Cal. Rptr.3d 362, vacated. 

 
West Headnotes 

 
[1] Statutes 361 217.4 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k217.4 k. Legislative History in 
General. Most Cited Cases  
 

Resort to legislative history to aid in construction 
of a statute is appropriate only where statutory lan-
guage is ambiguous. 
 
[2] Statutes 361 217.4 

 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k217.4 k. Legislative History in 
General. Most Cited Cases  
 

Even where statutory language is ambiguous, and 
resort to legislative history is appropriate, as a general 
rule in order to be cognizable, legislative history must 
shed light on the collegial view of the Legislature as a 
whole. 
 
[3] Evidence 157 33 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k33 k. Legislative Proceedings and 
Journals. Most Cited Cases  
 
Evidence 157 51 
 
157 Evidence 
      157I Judicial Notice 
            157k51 k. Mode of Ascertaining Facts Re-
quired to Be Noticed; Motions and Notice of Reliance. 
Most Cited Cases  
 

In order to help the Court of Appeal determine 
what constitutes properly cognizable legislative his-
tory, and what does not, motions for judicial notice of 
legislative history materials should be in the following 
form: (1) the motion shall identify each separate 
document for which judicial notice is sought as a 
separate exhibit; and (2) the moving party shall submit 
a memorandum of points and authorities citing au-
thority why each such exhibit constitutes cognizable 
legislative history. Cal.Rules of Court, Rule 22(a). 
See Cal. Jur. 3d, Statutes, § 118. 
[4] Evidence 157 33 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k33 k. Legislative Proceedings and 
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Journals. Most Cited Cases  
 

Court of Appeal, in order to construe ambiguous 
statute, would not take judicial notice of document 
reflecting the personal views of a member of the as-
sembly, which was apparently not made available to 
the Legislature as a whole, despite fact that document 
was found in committee files. West's Ann.Cal.Rev. & 
T.Code § 19719. 
 
[5] Evidence 157 33 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k33 k. Legislative Proceedings and 
Journals. Most Cited Cases  
 

Court of Appeal, in order to construe ambiguous 
statute, would take judicial notice of Assembly Judi-
ciary Committee Report pertaining to assembly bill. 
West's Ann.Cal.Rev. & T.Code § 19719. 
 
[6] Evidence 157 33 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k33 k. Legislative Proceedings and 
Journals. Most Cited Cases  
 

Court of Appeal, in order to construe ambiguous 
statute, would take judicial notice of Senate Judiciary 
Committee Report pertaining to assembly bill. West's 
Ann.Cal.Rev. & T.Code § 19719. 
 
[7] Evidence 157 33 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k33 k. Legislative Proceedings and 
Journals. Most Cited Cases  
 

Court of Appeal, in order to construe ambiguous 
statute, would not take judicial notice of three enrolled 
bill reports on assembly bill, prepared by the Office of 
Insurance Advisor, the Department of Real Estate, and 
the Franchise Tax Board. West's Ann.Cal.Rev. & 
T.Code § 19719. 

See 1 Witkin, Cal. Evidence (4th ed. 2000) Judicial 
Notice, § 6. 
[8] Statutes 361 219(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k219 Executive Construction 
                          361k219(1) k. In General. Most Cited 
Cases  
 

Enrolled bill reports, prepared by a responsible 
agency contemporaneous with passage and before 
signing, are generally instructive on matters of legis-
lative intent. 
 
[9] Statutes 361 176 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k176 k. Judicial Authority and Duty. 
Most Cited Cases  
 

The determination of the meaning of statutes is a 
judicial function. 
 
**522 Dee Anne Ware, Cooper White & Cooper LLP, 
Walnut Creek, CA, for Cross–Complainant and Re-
spondent. 
 
George E. Murphy, Farmer Murphy Smith & Alliston, 
Melissa B. Aliotti, Read & Aliotti, Sacramento, CA, 
for Cross–Defendant and Appellant. 
 
OPINION ON REHEARING OF RULING ON MO-
TION FOR JUDICIAL NOTICE OF LEGISLATIVE 

HISTORY DOCUMENTS 
SIMS, J. 

 *29 Pursuant to rule 22(a) of the California Rules 
of Court, appellant Performance Plastering, Inc., has 
moved this court to take judicial notice of various 
documents that, in the view of appellant, constitute 
cognizable legislative history of a 1998 amendment to 
Revenue and Taxation Code section 19719 (Assembly 
Bill 1950 (AB 1950)). (Stats.1998, ch. 856, § 2.) 
 

I 
Legislative History Generally 
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Before turning to the specifics of appellant's re-
quest for judicial notice, we have some general 
comments about requests for judicial notice of legis-
lative history received by this court. 
 

Many attorneys apparently believe that every 
scrap of paper that is generated in the legislative pro-
cess constitutes the proper subject of judicial notice. 
They are aided in this view by some professional 
legislative intent services. Consequently, it is not 
uncommon for this court to receive motions for judi-
cial notice of documents that are tendered to the court 
in a form resembling a telephone book.FN1 The various 
documents are not segregated and no attempt is made 
in a memorandum of points and authorities to justify 
each request for judicial notice. This must stop. And 
the purpose of this opinion is to help attorneys to 
better understand the role of legislative history and to 
encourage them to request judicial notice only of 
documents that constitute cognizable legislative his-
tory. 
 

FN1. Appellant's motion was not one of 
these; rather, each document was separately 
tabbed. 

 
[1] Preliminarily, we note that resort to legislative 

history is appropriate only where statutory language is 
ambiguous. As the California Supreme Court has said, 
“Our role in construing a statute is to ascertain the 
Legislature's intent so as to effectuate the purpose of 
the law. [Citation.] In determining intent, we look first 
to the words of the statute, giving the language its 
usual, ordinary meaning. If there is no ambiguity in 
the language, we presume the Legislature meant what 
it said, and the plain meaning of the statute governs. 
[Citation.]” (Hunt v. Superior Court (1999) 21 Cal.4th 
984, 1000, 90 Cal.Rptr.2d 236, 987 P.2d 705, fol-
lowed in Curle v. Superior Court (2001) 24 Cal.4th 
1057, 1063, 103 Cal.Rptr.2d 751, 16 P.3d 166; accord: 
Hoechst Celanese Corp. v. Franchise Tax Bd. (2001) 
25 Cal.4th 508, 519, 106 Cal.Rptr.2d 548, 22 P.3d 
324.) Thus, “[o]nly when the language of a statute is 
susceptible to more than one reasonable construction 
*30 is it appropriate to turn to extrinsic aids, including 
the legislative history of the measure, to ascertain its 
meaning.” (Diamond Multimedia Systems, Inc. v. 
Superior Court (1999) 19 Cal.4th 1036, 1055, 80 
Cal.Rptr.2d 828, 968 P.2d 539; followed in People v. 
Farell (2002) 28 Cal.4th 381, 394, 121 Cal.Rptr.2d 
603, 48 P.3d 1155; accord: Esberg v. Union Oil Co. 

(2002) 28 Cal.4th 262, 269, 121 Cal.Rptr.2d 203, 47 
P.3d 1069; **523Briggs v. Eden Council for Hope & 
Opportunity (1999) 19 Cal.4th 1106, 1119–1120, 81 
Cal.Rptr.2d 471, 969 P.2d 564, and authorities cited 
therein; Professional Engineers in Cal. Government v. 
State Personnel Bd. (2001) 90 Cal.App.4th 678, 
688–689, 109 Cal.Rptr.2d 375, but see Kulshrestha v. 
First Union Commercial Corp. (2004) 33 Cal.4th 601, 
613, fn. 7, 15 Cal.Rptr.3d 793, 93 P.3d 386.) 
 

Nonetheless, we will not require a party moving 
for judicial notice of legislative history materials to 
demonstrate the ambiguity of the subject statute at this 
juncture. This is so for two reasons. First, the ambi-
guity vel non of a statute will often be the central issue 
in a case, and parties would incur needless expense 
briefing the issue twice—once in a motion for judicial 
notice and again in a party's brief on the merits. Se-
cond, motions for judicial notice of legislative history 
materials are decided by writ panels of three justices 
who may not be the justices later adjudicating the case 
on the merits. The panel adjudicating the case on the 
merits should not be stuck with an earlier determina-
tion, by a different panel, as to the ambiguity vel non 
of a statute. 
 

Even though we will grant motions for judicial 
notice of legislative history materials without a 
showing of statutory ambiguity, we do so with the 
understanding that the panel ultimately adjudicating 
the case may determine that the subject statute is 
unambiguous, so that resort to legislative history is 
inappropriate. 
 

[2] Even where statutory language is ambiguous, 
and resort to legislative history is appropriate, as a 
general rule in order to be cognizable, legislative 
history must shed light on the collegial view of the 
Legislature as a whole. (See California Teachers 
Assn. v. San Diego Community College Dist. (1981) 
28 Cal.3d 692, 701, 170 Cal.Rptr. 817, 621 P.2d 856.) 
Thus, to pick but one example, our Supreme Court has 
said, “We have frequently stated ... that the statements 
of an individual legislator, including the author of a 
bill, are generally not considered in construing a stat-
ute, as the court's task is to ascertain the intent of the 
Legislature as a whole in adopting a piece of legisla-
tion. [Citations.]” (Quintano v. Mercury Casualty Co. 
(1995) 11 Cal.4th 1049, 1062, 48 Cal.Rptr.2d 1, 906 
P.2d 1057.) 
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[3] *31 In order to help this court determine what 
constitutes properly cognizable legislative history, and 
what does not, in the future motions for judicial notice 
of legislative history materials in this court should be 
in the following form: FN2 
 

FN2. The correct way to request judicial no-
tice of a document is by motion. (Cal. Rules 
of Court, rule 22(a).) 

 
1. The motion shall identify each separate docu-

ment for which judicial notice is sought as a separate 
exhibit; 
 

2. The moving party shall submit a memorandum 
of points and authorities citing authority why each 
such exhibit constitutes cognizable legislative history. 
 

To aid counsel in this respect, we shall now set 
forth a list of legislative history documents that have 
been recognized by the California Supreme Court or 
this court as constituting cognizable legislative history 
together with a second list of documents that do not 
constitute cognizable legislative history in this court. 
 
DOCUMENTS CONSTITUTING COGNIZABLE 
LEGISLATIVE HISTORY IN THE COURT OF 
APPEAL FOR THE THIRD APPELLATE DIS-

TRICT 
A. Ballot Pamphlets: Summaries and Argu-

ments/Statement of Vote **524(Robert L. v. Superior 
Court (2003) 30 Cal.4th 894, 903, 135 Cal.Rptr.2d 30, 
69 P.3d 951; Jahr v. Casebeer (1999) 70 Cal.App.4th 
1250, 1255–1256, 1259, 83 Cal.Rptr.2d 172; 
Aguimatang v. California State Lottery (1991) 234 
Cal.App.3d 769, 790–791, 286 Cal.Rptr. 57.) 

B. Conference Committee Reports (Crowl v. 
Commission on Professional Competence (1990) 225 
Cal.App.3d 334, 347, 275 Cal.Rptr. 86.) 

C. Different Versions of the Bill (Quintano v. 
Mercury Casualty Co., supra, 11 Cal.4th at p. 1062, 
fn. 5, 48 Cal.Rptr.2d 1, 906 P.2d 1057; People v. 
Watie (2002) 100 Cal.App.4th 866, 884, 124 
Cal.Rptr.2d 258; San Rafael Elementary School Dist. 
v. State Bd. of Education (1999) 73 Cal.App.4th 1018, 
1025, fn. 8, 87 Cal.Rptr.2d 67; People v. Patterson 
(1999) 72 Cal.App.4th 438, 442–443, 84 Cal.Rptr.2d 
870.) 

D. Floor Statements (Dowhal v. SmithKline 
Beecham Consumer Healthcare (2004) 32 Cal.4th 
910, 926, fn. 6, 12 Cal.Rptr.3d 262, 88 P.3d 1; 

*32People v. Drennan (2000) 84 Cal.App.4th 1349, 
1357–1358, 101 Cal.Rptr.2d 584; In re Marriage of 
Siller (1986) 187 Cal.App.3d 36, 46, fn. 6, 231 
Cal.Rptr. 757.) 

E. House Journals and Final Histories (People 
v. Patterson, supra, 72 Cal.App.4th at pp. 442–443, 84 
Cal.Rptr.2d 870 [procedural history of bill from As-
sembly final history]; Joyce G. v. Superior Court 
(1995) 38 Cal.App.4th 1501, 1509, 45 Cal.Rptr.2d 
805; Natural Resources Defense Council v. Fish & 
Game Com. (1994) 28 Cal.App.4th 1104, 1117, 33 
Cal.Rptr.2d 904, fn. 11 [House Conference Report]; 
Rosenthal v. Hansen (1973) 34 Cal.App.3d 754, 760, 
110 Cal.Rptr. 257 [appendix to Journal of the As-
sembly]; Rollins v. State of California (1971) 14 
Cal.App.3d 160, 165, fn. 8, 92 Cal.Rptr. 251 [appen-
dix to Journal of the Senate].) 

F. Reports of the Legislative Analyst (Heavenly 
Valley v. El Dorado County Bd. of Equalization 
(2000) 84 Cal.App.4th 1323, 1339–1340, 101 
Cal.Rptr.2d 591; People v. Patterson, supra, 72 
Cal.App.4th at p. 443, 84 Cal.Rptr.2d 870; Board of 
Administration v. Wilson (1997) 52 Cal.App.4th 1109, 
1133, 61 Cal.Rptr.2d 207; Aguimatang v. California 
State Lottery, supra, 234 Cal.App.3d at p. 788, 286 
Cal.Rptr. 57; People v. Gulbrandsen (1989) 209 
Cal.App.3d 1547, 1562, 258 Cal.Rptr. 75.) 

G. Legislative Committee Reports and Analyses 
(Hutnick v. United States Fidelity & Guaranty Co. 
(1988) 47 Cal.3d 456, 465, fn. 7, 253 Cal.Rptr. 236, 
763 P.2d 1326.) 
 

Assembly Committee on Criminal Law and 
Public Safety (People v. Baniqued (2000) 85 
Cal.App.4th 13, 27, fn. 13, 101 Cal.Rptr.2d 835.) 
 

Assembly Committee on Finance, Insurance 
and Commerce (Martin v. Wells Fargo Bank (2001) 
91 Cal.App.4th 489, 496, 110 Cal.Rptr.2d 653.) 
 

Assembly Committee on Governmental Or-
ganization (Aguimatang v. California State Lottery, 
supra, 234 Cal.App.3d at p. 788, 286 Cal.Rptr. 57.) 
 

Assembly Committee on Health (Kaiser 
Foundation Health Plan, Inc. v. Zingale (2002) 99 
Cal.App.4th 1018, 1025, 121 Cal.Rptr.2d 741; 
Khajavi v. Feather River Anesthesia Medical Group 
(2000) 84 Cal.App.4th 32, 50, 100 Cal.Rptr.2d 627; 
Zabetian v. Medical Board (2000) 80 Cal.App.4th 
462, 468, 94 Cal.Rptr.2d 917; Clemente v. Amundson 

3627

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


  
 

Page 5

133 Cal.App.4th 26, 34 Cal.Rptr.3d 520, 05 Cal. Daily Op. Serv. 8754, 2005 Daily Journal D.A.R. 11,938 
(Cite as: 133 Cal.App.4th 26, 34 Cal.Rptr.3d 520) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

(1998) 60 Cal.App.4th 1094, 1106, 70 Cal.Rptr.2d 
645.) 
 

Assembly Committee on Human Services 
(Golden Day Schools, Inc. v. Department of Education 
(1999) 69 Cal.App.4th 681, 692, 81 Cal.Rptr.2d 758.) 
 

**525 *33 Assembly Committee on Insurance 
(Santangelo v. Allstate Ins. Co. (1998) 65 Cal.App.4th 
804, 814, fn. 8, 76 Cal.Rptr.2d 735.) 
 

Assembly Committee on Judiciary (Guillemin 
v. Stein (2002) 104 Cal.App.4th 156, 166, 128 
Cal.Rptr.2d 65; CalFarm Ins. Co. v. Wolf (2001) 86 
Cal.App.4th 811, 816, fn. 8, 820, 103 Cal.Rptr.2d 584, 
fns. 27–28; In re Marriage of Perry (1998) 61 
Cal.App.4th 295, 309, fn. 3, 71 Cal.Rptr.2d 499; Pel-
tier v. McCloud River R.R. Co. (1995) 34 Cal.App.4th 
1809, 1819, fn. 5, 41 Cal.Rptr.2d 182.) 
 

Assembly Committee on Labor, Employment 
and Consumer Affairs (Jensen v. BMW of North 
America, Inc. (1995) 35 Cal.App.4th 112, 138, 41 
Cal.Rptr.2d 295.) 
 

Assembly Committee on Public Employees 
and Retirement (Board of Administration v. Wilson, 
supra, 52 Cal.App.4th at p. 1133, 61 Cal.Rptr.2d 207.) 
 

Assembly Committee on Public Safety (People 
v. Blue Chevrolet Astro (2000) 83 Cal.App.4th 322, 
329, 99 Cal.Rptr.2d 609; People v. Johnson (2000) 77 
Cal.App.4th 410, 419, 91 Cal.Rptr.2d 596; People v. 
Sewell (2000) 80 Cal.App.4th 690, 695, 95 
Cal.Rptr.2d 600; People v. Patterson, supra, 72 
Cal.App.4th at pp. 442–443, 84 Cal.Rptr.2d 870; 
Sommerfield v. Helmick (1997) 57 Cal.App.4th 315, 
319, 67 Cal.Rptr.2d 51; Ream v. Superior Court 
(1996) 48 Cal.App.4th 1812, 1819, fn. 5, 1820–1821, 
56 Cal.Rptr.2d 550 [interim hearing report and anal-
ysis of assembly bill]; People v. Frye (1994) 21 
Cal.App.4th 1483, 1486, 27 Cal.Rptr.2d 52.) 
 

Assembly Committee on Retirement (Praiser v. 
Biggs Unified School Dist. (2001) 87 Cal.App.4th 
398, 407, fn. 16, 104 Cal.Rptr.2d 551.) 
 

Assembly Committee on Revenue and Tax 
(Sunrise Retirement Villa v. Dear (1997) 58 
Cal.App.4th 948, 959, 68 Cal.Rptr.2d 416.) 

 
Assembly Committee on Water, Parks and 

Wildlife (Natural Resources Defense Council v. Fish 
& Game Com., supra, 28 Cal.App.4th at p. 1118, 33 
Cal.Rptr.2d 904 [bill analysis work sheet].) 
 

Assembly Committee on Ways and Means 
(People v. Patterson, supra, 72 Cal.App.4th at pp. 
442–443, 84 Cal.Rptr.2d 870; Clemente v. Amundson, 
supra, 60 Cal.App.4th at p. 1106, 70 Cal.Rptr.2d 645.) 
 

Assembly Interim Committee on Municipal 
and County Government (Board of Trustees v. 
Leach (1968) 258 Cal.App.2d 281, 286, 65 Cal.Rptr. 
588.) 
 

 *34 Assembly Office of Research (Forty–Niner 
Truck Plaza, Inc. v. Union Oil Co. (1997) 58 
Cal.App.4th 1261, 1273, 68 Cal.Rptr.2d 532. 
 

Assembly Staff Analysis (Clemente v. 
Amundson, supra, 60 Cal.App.4th at p. 1107, 70 
Cal.Rptr.2d 645). 
 

Assembly Subcommittee on Health, Education 
and Welfare Services (A.H. Robins Co. v. Depart-
ment of Health (1976) 59 Cal.App.3d 903, 908–909, 
130 Cal.Rptr. 901.) 
 

Senate Committee on Appropriations Fiscal 
Summary of Bill (People v. Patterson, supra, 72 
Cal.App.4th at p. 443, 84 Cal.Rptr.2d 870.) 
 

Senate Committee on Business and Professions 
(Hassan v. Mercy American River Hospital (2003) 31 
Cal.4th 709, 722, 3 Cal.Rptr.3d 623, 74 P.3d 726 
[Senate committee staff analysis]; Khajavi v. Feather 
River Anesthesia Medical Group, supra, 84 
Cal.App.4th at p. 50, 100 Cal.Rptr.2d 627; For-
ty–Niner Truck Plaza, Inc. v. Union Oil Co., supra, 58 
Cal.App.4th at p. 1273, 68 Cal.Rptr.2d 532 [bill 
analysis work sheet].) 
 

**526 Senate Committee on Criminal Proce-
dure (People v. Blue Chevrolet Astro, supra, 83 
Cal.App.4th at p. 329, 99 Cal.Rptr.2d 609.) 
 

Senate Committee on Education (Praiser v. 
Biggs Unified School Dist., supra, 87 Cal.App.4th at 
p. 407, fn. 15, 104 Cal.Rptr.2d 551; Golden Day 
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Schools, Inc. v. Department of Education, supra, 69 
Cal.App.4th at p. 692, 81 Cal.Rptr.2d 758.) 
 

Senate Committee on Health and Human 
Services ( In re Raymond E. (2002) 97 Cal.App.4th 
613, 617, 118 Cal.Rptr.2d 376.) 
 

Senate Committee on Health and Welfare 
(Zabetian v. Medical Board, supra, 80 Cal.App.4th at 
p. 468, 94 Cal.Rptr.2d 917; Clemente v. Amundson, 
supra, 60 Cal.App.4th at p. 1105, 70 Cal.Rptr.2d 645 
[request for approval of Senate bill].) 
 

Senate Committee on Judiciary (Martin v. 
Szeto (2004) 32 Cal.4th 445, 450, 9 Cal.Rptr.3d 687, 
84 P.3d 374 [background information]; Boehm & 
Associates v. Workers' Comp. Appeals Bd. (2003) 108 
Cal.App.4th 137, 146, 133 Cal.Rptr.2d 396; Westly v. 
U.S. Bancorp (2003) 114 Cal.App.4th 577, 583, 7 
Cal.Rptr.3d 838; Wood v. County of San Joaquin 
(2003) 111 Cal.App.4th 960, 970, 4 Cal.Rptr.3d 340; 
People v. Robinson (2002) 104 Cal.App.4th 902, 905, 
128 Cal.Rptr.2d 619; Guillemin v. Stein, supra, 104 
Cal.App.4th at p. 167, 128 Cal.Rptr.2d 65; In re Mi-
chael D. (2002) 100 Cal.App.4th 115, 122–123, 121 
Cal.Rptr.2d 909; *35In re Raymond E., supra, 97 
Cal.App.4th at p. 617, 118 Cal.Rptr.2d 376; People v. 
Patterson, supra, 72 Cal.App.4th at p. 443, 84 
Cal.Rptr.2d 870; In re Marriage of Perry, supra, 61 
Cal.App.4th at p. 309, fn. 3, 71 Cal.Rptr.2d 499.) 
 

Senate Committee on Revenue and Taxation 
(Heavenly Valley v. El Dorado County Bd. of Equal-
ization, supra, 84 Cal.App.4th at p. 1340, 101 
Cal.Rptr.2d 591; Sacramento County Fire Protection 
Dist. v. Sacramento County Assessment Appeals Bd. 
(1999) 75 Cal.App.4th 327, 335, 89 Cal.Rptr.2d 215; 
Sunrise Retirement Villa v. Dear, supra, 58 
Cal.App.4th at p. 959, 68 Cal.Rptr.2d 416.) 
 

Senate Rules Committee (Guillemin v. Stein, 
supra, 104 Cal.App.4th at p. 166, 128 Cal.Rptr.2d 65.) 
 

Senate Conference Committee (Golden Day 
Schools, Inc. v. Department of Education, supra, 69 
Cal.App.4th at p. 692, 81 Cal.Rptr.2d 758.) 
 

Senate Interim Committee on Fish and Game 
(California Trout, Inc. v. State Water Resources 
Control Bd. (1989) 207 Cal.App.3d 585, 597, 255 

Cal.Rptr. 184.) 
 

Senate Subcommittee on Mental Health 
(Clemente v. Amundson, supra, 60 Cal.App.4th at p. 
1104, fn. 10, 70 Cal.Rptr.2d 645.) 

H. Legislative Counsel's Digest (Pacific Gas & 
Electric Co. v. Department of Water Resources (2003) 
112 Cal.App.4th 477, 482–483, 5 Cal.Rptr.3d 283; 
People v. Allen (2001) 88 Cal.App.4th 986, 995, 106 
Cal.Rptr.2d 253; Heavenly Valley v. El Dorado 
County Bd. of Equalization, supra, 84 Cal.App.4th at 
p. 1339, 101 Cal.Rptr.2d 591; People v. Harper 
(2000) 82 Cal.App.4th 1413, 1418, 98 Cal.Rptr.2d 
894; Alt v. Superior Court (1999) 74 Cal.App.4th 950, 
959, fn. 4, 88 Cal.Rptr.2d 530; Construction Industry 
Force Account Council v. Amador Water Agency 
(1999) 71 Cal.App.4th 810, 813, 84 Cal.Rptr.2d 139; 
People v. Prothero (1997) 57 Cal.App.4th 126, 133, 
fn. 7, 66 Cal.Rptr.2d 779; Peltier v. McCloud River 
R.R. Co., supra, 34 Cal.App.4th at p. 1819, fn. 5, 41 
Cal.Rptr.2d 182.) 

I. Legislative Counsel's Opin-
ions/Supplementary Reports **527(Trinkle v. Cali-
fornia State Lottery (2003) 105 Cal.App.4th 1401, 
1410, fn. 7, 129 Cal.Rptr.2d 904; Trinkle v. Stroh 
(1997) 60 Cal.App.4th 771, 778, fn. 4, 70 Cal.Rptr.2d 
661; People v. $31,500 United States Currency (1995) 
32 Cal.App.4th 1442, 1460–1461, 38 Cal.Rptr.2d 
836.) 

J. Legislative Party Floor Commentaries 
 

Senate Republican Floor Commentaries 
(Pacific Gas & Electric Co. v. Department of Water 
Resources, supra, 112 Cal.App.4th at p. 498, 5 
Cal.Rptr.3d 283.) 

 *36 K. Official Commission Reports and 
Comments 
 

California Constitution Revision Commission 
(Katzberg v. Regents of University of California 
(2002) 29 Cal.4th 300, 319, fn. 18, 127 Cal.Rptr.2d 
482, 58 P.3d 339 [proposed revision].) 
 

California State Government Organization 
and Economy Commission (Department of Person-
nel Administration v. Superior Court (1992) 5 
Cal.App.4th 155, 183, 6 Cal.Rptr.2d 714.) 
 

California Law Revision Commission (Estate 
of Dye (2001) 92 Cal.App.4th 966, 985, 112 
Cal.Rptr.2d 362; Estate of Della Sala (1999) 73 
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Cal.App.4th 463, 469, 86 Cal.Rptr.2d 569; Estate of 
Reeves (1991) 233 Cal.App.3d 651, 656, 284 
Cal.Rptr. 650; In re Marriage of Schenck (1991) 228 
Cal.App.3d 1474, 1480, fn. 2, 279 Cal.Rptr. 651. 

L. Predecessor Bills (City of Richmond v. Com-
mission on State Mandates (1998) 64 Cal.App.4th 
1190, 1199, 75 Cal.Rptr.2d 754.) 

M. Statements by Sponsors, Proponents and 
Opponents Communicated to the Legislature as a 
Whole 
 

Assembly Bill Digest by Assembly Speaker 
(People v. Drennan, supra, 84 Cal.App.4th at p. 1357, 
101 Cal.Rptr.2d 584.) 
 

Floor Statement by Sponsoring Legislator ( In 
re Marriage of Siller, supra, 187 Cal.App.3d at p. 46, 
fn. 6, 231 Cal.Rptr. 757.) 

N. Transcripts of Committee Hearings Lantzy v. 
Centex Homes (2003) 31 Cal.4th 363, 376, 2 
Cal.Rptr.3d 655, 73 P.3d 517; Hoechst Celanese 
Corp. v. Franchise Tax Bd. (2001) 25 Cal.4th 508, 
519, fn. 5, 106 Cal.Rptr.2d 548, 22 P.3d 324.) 

O. Analyses by Legislative Party Caucuses (e.g. 
Senate Democratic and Republican) (People v. Allen, 
supra, 88 Cal.App.4th at p. 995, fn. 16, 106 
Cal.Rptr.2d 253; Golden Day Schools, Inc. v. De-
partment of Education, supra, 69 Cal.App.4th at p. 
691–692, 81 Cal.Rptr.2d 758; Forty–Niner Truck 
Plaza, Inc. v. Union Oil Co., supra, 58 Cal.App.4th at 
p. 1273, 68 Cal.Rptr.2d 532.) 
 

Assembly Office of Research Report (Crowl v. 
Commission on Professional Competence, supra, 225 
Cal.App.3d at pp. 346–347, 275 Cal.Rptr. 86 [staff 
report].) 
 

Assembly Committee on Judiciary (Wood v. 
County of San Joaquin, supra, 111 Cal.App.4th at p. 
969, 4 Cal.Rptr.3d 340; Rieger v. Arnold (2002) 104 
Cal.App.4th 451, 463, 128 Cal.Rptr.2d 295; Guillemin 
v. Stein, supra, 104 Cal.App.4th at p. 167, 128 
Cal.Rptr.2d 65.) 
 

 *37 Office of Assembly Floor Analyses (People 
v. Patterson, supra, 72 Cal.App.4th at p. 443, 84 
Cal.Rptr.2d 870.) 
 

Office of Senate Floor Analyses (Pacific Gas & 
Electric Co. v. Department of Water Resources, supra, 
112 Cal.App.4th at p. 497, 5 Cal.Rptr.3d 283; People 

v. Robinson, supra, 104 Cal.App.4th at p. 905, 128 
Cal.Rptr.2d 619; In re Raymond E., supra, 97 
Cal.App.4th at pp. 616–617, 118 Cal.Rptr.2d 376; 
Khajavi v. Feather River Anesthesia Medical Group, 
supra, 84 Cal.App.4th at p. 50, 100 Cal.Rptr.2d 627; 
People v. Chavez (1996) 44 Cal.App.4th 1144, 
1155–1156, 52 Cal.Rptr.2d 347.) 

**528 P. Enrolled Bill Reports (Elsner v. Uveges 
(2004) 34 Cal.4th 915, 934, fn. 19, 22 Cal.Rptr.3d 
530, 102 P.3d 915.) 
 

DOCUMENTS NOT CONSTITUTING LEGIS-
LATIVE HISTORY IN THE COURT OF AP-
PEAL FOR THE THIRD APPELLATE DIS-

TRICT 
A. Authoring Legislator's Files, Letters, Press 

Releases and Statements Not Communicated to the 
Legislature as a Whole 
 

Files (People v. Patterson, supra, 72 Cal.App.4th 
at p. 444, 84 Cal.Rptr.2d 870.) 
 

General (People v. Garcia (2002) 28 Cal.4th 
1166, 1176, fn. 5, 124 Cal.Rptr.2d 464, 52 P.3d 648.) 
 

Letters from Bill's Author to Governor 
Without An Indication the Author's Views Were 
Made Known to the Legislature as a Whole 
(Heavenly Valley v. El Dorado County Bd. of Equal-
ization, supra, 84 Cal.App.4th at p. 1340–1341, 101 
Cal.Rptr.2d 591; People v. Patterson, supra, 72 
Cal.App.4th at pp. 443–444, 84 Cal.Rptr.2d 870.) 
 

Statements By Bill's Author About Bill's In-
tended Purpose (People v. Patterson, supra, 72 
Cal.App.4th at p. 443, 84 Cal.Rptr.2d 870.) 

B. Documents with Unknown Author and Pur-
pose (State Compensation Ins. Fund v. Workers' 
Comp. Appeals Bd. (1985) 40 Cal.3d 5, 10, fn. 3, 219 
Cal.Rptr. 13, 706 P.2d 1146.) 

C. Handwritten Document Copies, Without 
Author, Contained in Assemblymember's Files 
(Amwest Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 
1243, 1263, fn. 13, 48 Cal.Rptr.2d 12, 906 P.2d 1112.) 

D. Letter from Consultant to the State Bar Tax-
ation Section to Governor (Heavenly Valley v. El 
Dorado County Bd. of Equalization, supra, 84 
Cal.App.4th at pp. 1340–1341, 101 Cal.Rptr.2d 591.) 

 *38 E. Letter from the Family Law Section of 
the State Bar of California to Assemblymember or 
Senator ( In re Marriage of Pendleton & Fireman 
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(2000) 24 Cal.4th 39, 47, 99 Cal.Rptr.2d 278, 5 P.3d 
839.) 

F. Letters to Governor Urging Signing of Bill 
(California Teachers Assn. v. San Diego Community 
College Dist., supra, 28 Cal.3d at p. 701, 170 
Cal.Rptr. 817, 621 P.2d 856; Heavenly Valley v. El 
Dorado County Bd. of Equalization, supra, 84 
Cal.App.4th at p. 1327, fn. 2, 101 Cal.Rptr.2d 591.) 

G. Letters to Particular Legislators, Including 
Bill's Author (Quintano v. Mercury Casualty Co., 
supra, 11 Cal.4th at p. 1062, fn. 5, 48 Cal.Rptr.2d 1, 
906 P.2d 1057; Heavenly Valley v. El Dorado County 
Bd. of Equalization, supra, 84 Cal.App.4th at p. 1327, 
fn. 2, 101 Cal.Rptr.2d 591.) 

H. Magazine Articles (Cortez v. Purolator Air 
Filtration Products Co. (2000) 23 Cal.4th 163, 168, 
96 Cal.Rptr.2d 518, 999 P.2d 706.) 

I. Memorandum from a Deputy District Attor-
ney to Proponents of Assembly Bill (People v. Gar-
cia, supra, 28 Cal.4th at p. 1176, fn. 5, 124 
Cal.Rptr.2d 464, 52 P.3d 648.) 

J. Proposed Assembly Bill Which Was With-
drawn by Author (Heavenly Valley v. El Dorado 
County Bd. of Equalization, supra, 84 Cal.App.4th at 
p. 1342, 101 Cal.Rptr.2d 591.) 

K. State Bar's View of the Meaning of Proposed 
Legislation (Peltier v. McCloud River R.R. Co., supra, 
34 Cal.App.4th at p. 1820, 41 Cal.Rptr.2d 182.) 

L. Subjective Intent Reflected by Statements of 
Interested Parties and Individual Legislators, In-
cluding Bill's Author, Not Communicated to Legis-
lature as a Whole **529(Quintano v. Mercury Casu-
alty Co., supra, 11 Cal.4th at p. 1062, 48 Cal.Rptr.2d 
1, 906 P.2d 1057; Collins v. Department of Trans-
portation (2003) 114 Cal.App.4th 859, 870, fn. 11, 8 
Cal.Rptr.3d 132.) 

M. Views of Individual Legislators, Staffers, 
and Other Interested Persons 
 

Document Related to Bill from File of Assem-
bly Committee on Ways and Means 
 

Material on Bill from File of Assembly Com-
mittee on Public Safety 
 

Material on Bill from File of Assembly Re-
publican Caucus 
 

Material on Bill from File of Author 
 

 *39 Material on Bill from File of Office of 

Senate Floor Analyses 
 

Material on Bill from File of Senate Commit-
tee on Appropriations 
 

Material on Bill from File of Senate Commit-
tee on the Judiciary 
 

Postenrollment Documents Regarding Bill 
(People v. Patterson, supra, 72 Cal.App.4th at pp. 
442–443, 84 Cal.Rptr.2d 870.) 
 

II 
Appellant's Specific Requests 

We now turn to the documents for which judicial 
notice is sought. 
 

[4] A. The first document is entitled “AB 1950 
(Torlakson) Construction Defect Litigation Reform 
[¶] Fact Sheet.” Nothing in appellant's motion sug-
gests this document was made available to the Legis-
lature as a whole. Rather, it appears to reflect the 
personal view of Assemblymember Tom Torlakson. 
Appellant argues that judicial notice is appropriate 
because the document was located in the file of a 
legislative committee. We acknowledge that in James 
v. St. Elizabeth Community Hospital (1994) 30 
Cal.App.4th 73 at page 81, 35 Cal.Rptr.2d 372, this 
court considered the contents of a document simply 
because it was found in the files of a committee. But, 
upon reflection, we now conclude that this practice 
should not be further condoned. Many pieces of paper 
that are never seen by members of the committee, let 
alone by the Legislature as a whole, find their way into 
committee files. Unlike committee reports, which are 
routinely available to the Legislature as a whole, these 
random documents are not reliable indicia of legisla-
tive intent. Because there is no showing that 
Assemblymember Torlakson's “Fact Sheet” was 
communicated to the Legislature as a whole, it does 
not constitute cognizable legislative history, and the 
request for judicial notice of this document is denied. 
(See Quintano v. Mercury Casualty Co., supra, 11 
Cal.4th at p. 1062, 48 Cal.Rptr.2d 1, 906 P.2d 1057; 
People v. Patterson, supra, 72 Cal.App.4th at p. 444, 
84 Cal.Rptr.2d 870.) 
 

[5] B. Next is the Assembly Judiciary Committee 
Report dated April 21, 1998, pertaining to AB 1950. 
The request for judicial notice is granted with respect 
to this document. (Guillemin v. Stein, supra, 104 
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Cal.App.4th at p. 166, 128 Cal.Rptr.2d 65, and au-
thorities cited at p. 525, ante.) 
 

[6] C. Next is the Senate Judiciary Committee 
Report pertaining to AB 1950. The request for judicial 
notice is granted with respect to this document. 
(Martin v. Szeto, supra, 32 Cal.4th at p. 450, 9 
Cal.Rptr.3d 687, 84 P.3d 374, and authorities cited at 
p. 526, ante.) 
 

[7] *40 D. Next, and finally, are three enrolled bill 
reports on AB 1950, prepared respectively by the 
Office of Insurance Advisor, the Department of Real 
Estate, and the Franchise Tax Board. 
 

**530 Generally, “enrolled bill” refers to a bill 
that has passed both houses of the Legislature and that 
has been signed by the presiding officers of the two 
houses. (1 Sutherland, Statutes and Statutory Con-
struction (6th ed.2002) § 15:1, p. 814.) In some states, 
enrollment also includes signature by the Governor 
(ibid.), but not in California. 
 

California law provides that bills ordered enrolled 
by the Senate or Assembly are delivered to the clerk of 
the house ordering the enrollment. (Gov.Code, § 
9502.) FN3 The clerk delivers the bills to the State 
Printer. (§ 9503.) The State Printer shall “engross [FN4] 
or enroll (print) them” and return them to the clerk. (§§ 
9504–9505.) “If the enrolled copy of a bill or other 
document is found to be correct, [it shall be presented] 
to the proper officers for their signatures. When the 
officers sign their names thereon, as required by law, it 
is enrolled.” (§ 9507, italics added.) Enrolled bills are 
then transmitted to the Governor for his approval. (§ 
9508.) If the Governor approves it and deposits it with 
the Secretary of State, it becomes the official record 
and is given a chapter number. (§ 9510.) 
 

FN3. Further statutory references are to the 
Government Code. 

 
FN4. Traditionally, engrossing meant the 
process of final authentication in a single 
house. (Sutherland, supra, § 15:1, p. 814.) 

 
Thus, an enrolled bill is one that has been passed 

by the Senate and Assembly but has not yet been 
signed by the Governor. 
 

An “enrolled bill report” is prepared by a de-
partment or agency in the executive branch that would 
be affected by the legislation. Enrolled bill reports are 
typically forwarded to the Governor's office before the 
Governor decides whether to sign the enrolled bill. 
 

In McDowell v. Watson (1997) 59 Cal.App.4th 
1155 at pages 1161 through 1162, footnote 3 [69 
Cal.Rptr.2d 692] (McDowell ), the Fourth Appellate 
District opined that enrolled bill reports should not be 
considered for legislative intent: “[I]t is not reasonable 
to infer that enrolled bill reports prepared by the ex-
ecutive branch for the Governor were ever read by the 
Legislature. 
 

“We recognize that courts have sometimes cited 
the latter materials as indicia of legislative intent. 
[Numerous citations.] However, none of those opin-
ions address[es] the propriety of doing so. Accord-
ingly, we decline to follow their example. ‘Such a 
departure from past rules of statutory construction, we 
*41 believe, should be effected only after full discus-
sion and exposure of the issue.’ (California Teachers 
Assn. v. San Diego Community College Dist. [ (1981) ] 
28 Cal.3d [692] 701 [170 Cal.Rptr. 817, 621 P.2d 
856].) 
 

“We also note that Commodore Home Systems, 
Inc. v. Superior Court (1982) 32 Cal.3d 211 at pages 
218 through 219 [185 Cal.Rptr. 270, 649 P.2d 912], 
has been relied upon as authority for considering en-
rolled bill reports to determine legislative intent. [Ci-
tations.] However, that reliance is misplaced, because 
the Supreme Court in Commodore specifically noted 
that it had been requested to take notice of those re-
ports and that the opposing party had not objected. 
[Citation.] Moreover, while Commodore cites author-
ity for taking judicial notice of such executive acts, it 
does not address the relevance of that evidence to 
determining legislative intent.” (McDowell, supra, 59 
Cal.App.4th at p. 1162, fn. 3, 69 Cal.Rptr.2d 692; see 
also **531Whaley v. Sony Computer Entertainment 
America, Inc. (2004) 121 Cal.App.4th 479, 487, fn. 4, 
17 Cal.Rptr.3d 88 [following McDowell ].) 
 

This court has twice followed McDowell, supra, 
59 Cal.App.4th 1155, 69 Cal.Rptr.2d 692, in declining 
judicial notice of enrolled bill reports. (See Lewis v. 
County of Sacramento (2001) 93 Cal.App.4th 107, 
121, fn. 4, 113 Cal.Rptr.2d 90; People v. Patterson, 
supra, 72 Cal.App.4th at p. 444, 84 Cal.Rptr.2d 870.) 
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On the other hand, in People v. Allen (2001) 88 

Cal.App.4th 986, 106 Cal.Rptr.2d 253, this court said, 
“While enrolled bill reports prepared by the executive 
branch for the Governor do not necessarily demon-
strate the Legislature's intent [citation], they can cor-
roborate the Legislature's intent, as reflected in leg-
islative reports, by reflecting a contemporaneous 
common understanding shared by participants in the 
legislative process from both the executive and legis-
lative branches.” (Id. at p. 995, fn. 19, 106 Cal.Rptr.2d 
253.) 
 

And in People v. Carmony (2005) 127 
Cal.App.4th 1066, 26 Cal.Rptr.3d 365, this court 
recently took judicial notice of an enrolled bill report 
without discussion. (Id. at p. 1078, 26 Cal.Rptr.3d 
365.) 
 

[8] For practical purposes, these inconsistencies 
have been resolved by a 2004 decision of our Supreme 
Court in Elsner v. Uveges, supra, 34 Cal.4th 915, 22 
Cal.Rptr.3d 530, 102 P.3d 915. There, the court took 
judicial notice of an enrolled bill report prepared by 
the Department of Industrial Relations. (Id. at p. 934, 
22 Cal.Rptr.3d 530, 102 P.3d 915.) The court said, 
“Uveges challenges Elsner's reliance on the enrolled 
bill report, arguing that it is irrelevant because it was 
prepared after passage. However, we have routinely 
found enrolled bill reports, prepared by a responsible 
agency contemporaneous with passage and before 
signing, instructive on matters of legislative intent. 
[Citations.]” (Id. at p. 934, fn. 19, 22 Cal.Rptr.3d 530, 
102 P.3d 915.) 
 

We are obligated to follow Elsner. (Auto Equity 
Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 
455, 20 Cal.Rptr. 321, 369 P.2d 937.) We *42 hereby 
grant appellant's motion for judicial notice of the en-
rolled bill reports, and we leave it to the panel deciding 
this case to determine the extent to which these reports 
may be “instructive.” 
 

[9] Nonetheless, we respectfully add that we 
continue to find the logic of McDowell, supra, 59 
Cal.App.4th 1155, 69 Cal.Rptr.2d 692, unassailable. 
In fact, enrolled bill reports cannot reflect the intent of 
the Legislature because they are prepared by the ex-
ecutive branch, and then not until after the bill has 
passed the Legislature and has become “enrolled.” 
Moreover, to permit consideration of enrolled bill 

reports as cognizable legislative history gives the 
executive branch an unwarranted opportunity to de-
termine the meaning of statutes. That is the proper and 
exclusive duty of the judicial branch of government. “ 
‘[T]he determination of the meaning of statutes is a 
judicial function....’ [Citation.]” (People v. Franklin 
(1999) 20 Cal.4th 249, 256, 84 Cal.Rptr.2d 241, 975 
P.2d 30.) 
 

But we do not write on a clean slate. 
 
We concur: SCOTLAND, P.J., and DAVIS, J. 
 
Cal.App. 3 Dist.,2005. 
Kaufman & Broad Communities, Inc. v. Performance 
Plastering, Inc. 
133 Cal.App.4th 26, 34 Cal.Rptr.3d 520, 05 Cal. Daily 
Op. Serv. 8754, 2005 Daily Journal D.A.R. 11,938 
 
END OF DOCUMENT 
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Court of Appeal, Second District, Division 4, Cali-
fornia. 

WRI OPPORTUNITY LOANS II LLC, Plaintiff and 
Respondent, 

v. 
Ronald COOPER et al., Defendants and Appellants. 

 
No. B191590. 
Aug. 23, 2007. 

 
Background: Secured lender on condominium de-
velopment project brought breach-of-contract action 
against the loan's guarantors, seeking payment of the 
principal and interest owed under the loan. The Supe-
rior Court, Los Angeles County, No. 
BC330218,Andria K. Richey, J., granted summary 
judgment in favor of lender. Guarantors appealed. 
 
Holdings: The Court of Appeal, Manella, J., held that: 
(1) the loan did not entitle lender to “contingent de-
ferred interest” and, thus, was not a “shared apprecia-
tion loan” exempt from usury law, and 
(2) as a matter of first impression, guarantors' written 
waiver of defenses was ineffective regarding their 
usury defense. 

  
Reversed. 

 
West Headnotes 

 
[1] Appeal and Error 30 893(1) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(F) Trial De Novo 
                30k892 Trial De Novo 
                      30k893 Cases Triable in Appellate 
Court 
                          30k893(1) k. In general. Most Cited 
Cases  
 

On appeal after a motion for summary judgment 
has been granted, the Court of Appeal reviews the 
record de novo, considering all the evidence set forth 

in the moving and opposition papers except that to 
which objections have been made and sustained. 
 
[2] Appeal and Error 30 863 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(A) Scope, Standards, and Extent, in 
General 
                30k862 Extent of Review Dependent on 
Nature of Decision Appealed from 
                      30k863 k. In general. Most Cited Cases  
 

On appeal after a motion for summary judgment 
has been granted, the Court of Appeal applies the 
same three-step process required of the trial court, 
which consists of (1) identifying the issues framed by 
the complaint, (2) determining whether the moving 
party has made an adequate showing that negates the 
opponent's claim, and (3) determining whether the 
opposing party has raised a triable issue of fact. 
 
[3] Judgment 228 185(2) 
 
228 Judgment 
      228V On Motion or Summary Proceeding 
            228k182 Motion or Other Application 
                228k185 Evidence in General 
                      228k185(2) k. Presumptions and burden 
of proof. Most Cited Cases  
 

A plaintiff moving for summary judgment does 
not need to disprove any defense asserted by the de-
fendant as well as prove each element of his own 
cause of action; all that the plaintiff need do is to prove 
each element of the cause of action. 
 
[4] Appeal and Error 30 893(1) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(F) Trial De Novo 
                30k892 Trial De Novo 
                      30k893 Cases Triable in Appellate 
Court 
                          30k893(1) k. In general. Most Cited 
Cases  
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Interpretation of loan's provisions and its status as 

a shared appreciation loan exempt from usury law 
were questions of law that the Court of Appeal would 
resolve de novo, on appeal from summary judgment 
granted to secured lender in its breach-of-contract 
action against the loan's guarantors seeking payment 
of the loan, where neither party submitted extrinsic 
evidence bearing on the meaning of the loan docu-
ments, and the pertinent historical facts regarding the 
loan were undisputed. West's Ann.Cal. Const. Art. 15, 
§ 1; West's Ann.Cal.Civ. Code § 1917 et seq. 
 
[5] Judgment 228 185.3(2) 
 
228 Judgment 
      228V On Motion or Summary Proceeding 
            228k182 Motion or Other Application 
                228k185.3 Evidence and Affidavits in Par-
ticular Cases 
                      228k185.3(2) k. Particular defenses. 
Most Cited Cases  
 

Whether loan on condominium project was a 
shared appreciation loan exempt from the usury law 
was a legal question that was not subject to expert 
opinion, in lender's breach-of-contract action against 
the loan's guarantors to recover payment of the loan, 
and thus experts' summary judgment declarations that 
offered opinions on the undisputed facts as to whether 
the loan was a shared appreciation loan did not raise 
triable issues as to the proper characterization of the 
loan. West's Ann.Cal. Const. Art. 15, § 1; West's 
Ann.Cal.Evid.Code § 805. 
 
[6] Evidence 157 506 
 
157 Evidence 
      157XII Opinion Evidence 
            157XII(B) Subjects of Expert Testimony 
                157k506 k. Matters directly in issue. Most 
Cited Cases  
 

While the Evidence Code permits expert testi-
mony on the ultimate issue to be decided by the 
factfinder, this rule does not authorize an expert to 
testify to legal conclusions in the guise of expert 
opinion. West's Ann.Cal.Evid.Code § 805. 
 
[7] Evidence 157 506 

 
157 Evidence 
      157XII Opinion Evidence 
            157XII(B) Subjects of Expert Testimony 
                157k506 k. Matters directly in issue. Most 
Cited Cases  
 

The manner in which the law should apply to 
particular facts is a legal question and is not subject to 
expert opinion. West's Ann.Cal.Evid.Code § 805. 
 
[8] Usury 398 77 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k74 Effect of Usury 
                      398k77 k. Contract or debt originally 
valid. Most Cited Cases  
 

To be usurious, a contract must in its inception 
require a payment of usury; subsequent events do not 
render a legal contract usurious. 
 
[9] Usury 398 11 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k10 Elements of Usury 
                      398k11 k. In general. Most Cited Cases  
 

The essential elements of a claim of usury are: (1) 
the transaction must be a loan or forbearance, (2) the 
interest to be paid must exceed the statutory maxi-
mum, (3) the loan and interest must be absolutely 
repayable by the borrower, and (4) the lender must 
have a willful intent to enter into a usurious transac-
tion. West's Ann.Cal. Const. Art. 15, § 1. 
 
[10] Usury 398 12 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k10 Elements of Usury 
                      398k12 k. Intent, knowledge, and mu-
tual assent of parties. Most Cited Cases  
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The intent sufficient to support a judgment of 
usury does not require a conscious attempt, with 
knowledge of the law, to evade it. 
 
[11] Usury 398 12 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k10 Elements of Usury 
                      398k12 k. Intent, knowledge, and mu-
tual assent of parties. Most Cited Cases  
 

The conscious and voluntary taking of more than 
the legal rate of interest constitutes usury, and the only 
intent necessary on the part of the lender is to take the 
amount of interest which he receives; if that amount is 
more than the law allows, the offense is complete. 
West's Ann.Cal. Const. Art. 15, § 1. 
 
[12] Usury 398 12 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k10 Elements of Usury 
                      398k12 k. Intent, knowledge, and mu-
tual assent of parties. Most Cited Cases  
 
Usury 398 16 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k16 k. Nature and subject-matter of 
transaction in general. Most Cited Cases  
 

Intent is relevant, for purposes of usury claim, in 
determining the true purpose of the transaction in 
question because the trier of fact must look to the 
substance of the transaction rather than to its form. 
 
[13] Usury 398 119 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(B) Rights and Remedies of Parties 
                398k119 k. Questions for jury. Most Cited 
Cases  

 
When evaluating a claim of usury, it is for the 

trier of the fact to determine whether the intent of the 
contracting parties was that disclosed by the form 
adopted, or whether such form was a mere sham and 
subterfuge to cover up a usurious transaction. 
 
[14] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

Interest is usurious only when it is absolutely 
repayable by the borrower. West's Ann.Cal. Const. 
Art. 15, § 1. 
 
[15] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

Under the “interest contingency rule,” a loan that 
will give the creditor a greater profit than the highest 
permissible rate of interest upon the occurrence of a 
condition is not usurious if the repayment promised on 
failure of the condition to occur is materially less than 
the amount of the loan with the highest permissible 
interest, unless a transaction is given this form as a 
colorable device to obtain a greater profit than is 
permissible. West's Ann.Cal. Const. Art. 15, § 1. 
 
[16] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
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Under the “interest contingency rule,” interest 

that exceeds the legal maximum is not usurious when 
its payment is subject to a contingency so that the 
lender's profit is wholly or partially put in hazard, 
provided the parties are contracting in good faith and 
without the intent to avoid the statute against usury; 
the hazard in question must be something over and 
above the risk which exists with all loans that the 
borrower will be unable to pay. West's Ann.Cal. 
Const. Art. 15, § 1. 
 
[17] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

Under the interest contingency rule, under which 
interest that exceeds the legal maximum is not usuri-
ous when its payment is subject to a contingency so 
that the lender's profit is wholly or partially put in 
hazard, courts look to the substance rather than to the 
form of the transaction to determine whether the 
lender's profits are exposed to the requisite risk. 
 
[18] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

Loan on condominium development project did 
not entitle the secured lender to “contingent deferred 
interest” and, thus, was not a “shared appreciation 
loan” exempt from usury law, though loan's interest 
schedule awarded additional interest based on the 
actual gross sales price of condominium units, where 
loan's interest schedule guaranteed lender additional 
interest regardless of whether the underlying property 
appreciated in value, or whether the project generated 
rents or profits. West's Ann.Cal. Const. Art. 15, § 1; 

West's Ann.Cal.Civ. Code §§ 1917, 1917.005. 
 
[19] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

The statutory definition of a “shared appreciation 
loan,” which is exempt from usury law, must be un-
derstood to permit a lender to obtain guaranteed in-
terest payments up to the maximum rate permitted 
under the usury law, and additionally, payments of 
contingent deferred interest that are subject to risk. 
West's Ann.Cal. Const. Art. 15, § 1; West's 
Ann.Cal.Civ. Code §§ 1917, 1917.005. 
 
[20] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

Under the “interest contingency rule,” a lender 
may obtain payments on a loan that exceed the 
maximum interest rate set by the usury law, provided 
that these payments are subject to risk. West's 
Ann.Cal. Const. Art. 15, § 1. 
 
[21] Usury 398 41 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k36 Contracts and Transactions In-
volving Hazard or Contingency 
                      398k41 k. Interest subject to condition. 
Most Cited Cases  
 

Legislature's intent in enacting the “shared ap-
preciation loan” exemption from the usury law was to 
establish that if (1) a loan permits the lender to obtain 
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payments over and above the maximum permitted by 
the usury law, and (2) the loan documents disclose on 
their face that these payments constitute a share of 
appreciation, rents, or profits in a secured property, the 
statutory exemption will apply. West's Ann.Cal. 
Const. Art. 15, § 1; West's Ann.Cal.Civ. Code §§ 
1917, 1917.005. 
 
[22] Statutes 361 228 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k228 k. Provisos, exceptions, and saving 
clauses. Most Cited Cases  
 

Generally, exceptions to a statute are construed 
narrowly to cover only situations that are within the 
words and reason of the exception. 
 
[23] Contracts 95 129(1) 
 
95 Contracts 
      95I Requisites and Validity 
            95I(F) Legality of Object and of Consideration 
                95k129 Obstructing or Perverting Admin-
istration of Justice 
                      95k129(1) k. Agreements relating to 
actions and other proceedings in general. Most Cited 
Cases  
 

Under written guaranty executed by guarantors of 
loan secured by real property, the guarantors' waiver 
of their defenses arising under statutes concerning 
guarantors' obligations or “by operation of law” was 
ineffective regarding their usury defense; if the loan 
was usurious, then it was void on the grounds of ille-
gality or unlawfulness, and, under the rule against the 
enforcement of unlawful transactions, any usurious 
provisions of the loan could not be enforced against 
the guarantors. West's Ann.Cal. Const. Art. 15, § 1; 
West's Ann.Cal.Civ. Code §§ 2809, 2810, 2856(a)(1). 
See 1 Witkin, Summary of Cal. Law (10th ed. 2005) 
Contracts, § 468; Greenwald & Asimov, Cal. Practice 
Guide: Real Property Transactions (The Rutter Group 
2006) ¶ 6:282 et seq. (CAPROP Ch. 6-F); Cal. Jur. 
3d, Consumer and Borrower Protection Laws, § 667 
et seq. 
[24] Appeal and Error 30 852 
 

30 Appeal and Error 
      30XVI Review 
            30XVI(A) Scope, Standards, and Extent, in 
General 
                30k851 Theory and Grounds of Decision of 
Lower Court 
                      30k852 k. Scope and theory of case. 
Most Cited Cases  
 

Court of Appeal may affirm a grant of summary 
judgment if it is correct on any theory of law applica-
ble to the case, including but not limited to the theory 
adopted by the trial court. 
 
[25] Usury 398 76 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(A) Nature and Validity 
                398k74 Effect of Usury 
                      398k76 k. Validity of contract or in-
debtedness. Most Cited Cases  
 

The usurious provisions of a loan are void on the 
grounds of illegality or unlawfulness because they 
violate express provisions of law. West's 
Ann.Cal.Civ.Code § 1667. 
 
[26] Contracts 95 134 
 
95 Contracts 
      95I Requisites and Validity 
            95I(F) Legality of Object and of Consideration 
                95k134 k. Ratification. Most Cited Cases  
 
Contracts 95 138(4) 
 
95 Contracts 
      95I Requisites and Validity 
            95I(F) Legality of Object and of Consideration 
                95k135 Effect of Illegality 
                      95k138 Relief of Parties 
                          95k138(4) k. Estoppel to urge ille-
gality. Most Cited Cases  
 

As a general rule, because an illegal contract is 
void, it cannot be ratified by any subsequent act, and 
no person can be estopped to deny its validity. 
 
[27] Contracts 95 138(4) 
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95 Contracts 
      95I Requisites and Validity 
            95I(F) Legality of Object and of Consideration 
                95k135 Effect of Illegality 
                      95k138 Relief of Parties 
                          95k138(4) k. Estoppel to urge ille-
gality. Most Cited Cases  
 

The defense of illegality of a contract cannot be 
waived by stipulation in the contract. 
 
[28] Contracts 95 129(1) 
 
95 Contracts 
      95I Requisites and Validity 
            95I(F) Legality of Object and of Consideration 
                95k129 Obstructing or Perverting Admin-
istration of Justice 
                      95k129(1) k. Agreements relating to 
actions and other proceedings in general. Most Cited 
Cases  
 
Guaranty 195 72 
 
195 Guaranty 
      195III Discharge of Guarantor 
            195k72 k. Waiver or estoppel of guarantor. 
Most Cited Cases  
 
Usury 398 104 
 
398 Usury 
      398I Usurious Contracts and Transactions 
            398I(B) Rights and Remedies of Parties 
                398k104 k. Waiver or release of usury in 
general. Most Cited Cases  
 

Provision of statute governing waiver of 
suretyship rights and defenses, stating that any guar-
antor may waive “any other rights and defenses that 
are or may become available” to the guarantor by 
reasons of statutory sections concerning suretyship, 
does not authorize guarantors to waive a usury defense 
to a loan; the statute is not intended to abrogate or 
modify the rule against the enforcement of unlawful 
transactions. West's Ann.Cal.Civ. Code § 2856(a)(1). 
 
**209 Robert A. Lisnow, Los Angeles, and Randi R. 
Geffner for Defendants and Appellants. 

 
Blue & Schoor and Charles D. Schoor, Los Angeles, 
for Plaintiff and Respondent. 
 
MANELLA, J. 

 *530 Appellants Ronald I. Cooper and Ellen M. 
Cooper challenge summary judgment in favor of re-
spondent WRI Opportunity Loans II, LLC. (WRIO) in 
its action for payment of a loan guaranteed by appel-
lants. We reverse. 
 

FACTUAL AND PROCEDURAL BACK-
GROUND 

There are no material disputes about the follow-
ing facts: In 1999, the Coopers were the sole princi-
pals in Cooper Commons, LLC. (CC), which planned 
to build residential townhouses and condominiums on 
a property in West Hollywood. FN1 According to the 
budget for the project, the property was purchased for 
$5,979,066, and CC expected that the units, when 
completed, would sell for a total of $25,762,005. The 
senior and junior secured lenders on the project were, 
respectively, Comerica Bank—California (Comerica) 
and WRIO. 
 

FN1. CC initially intended to build 63 units, 
but later decided to build 62 units. 

 
In November 1999, WRIO loaned $2,490,000 to 

CC. Under the loan documents, the loan matured in 
March 2002, and interest on the principal balance 
accrued at a rate equal to 2.0 percent above a reference 
rate set by the Bank of America (reference rate). The 
loan documents also contained provisions that ac-
corded WRIO “additional interest.” These provisions 
entitled WRIO to 4.0 percent of the gross sales price of 
each unit when it was sold to third parties not affiliated 
with CC; in addition, they awarded WRIO sums cal-
culated according to a fixed schedule if other contin-
gencies were to occur. By a written agreement, the 
Coopers personally guaranteed the performance of 
CC's obligations under the loan documents. 
 

In June and December 2001, WRIO and CC 
amended the loan documents. The amendments in-
creased the principal loan amount to $3,178,000, 
raised the interest rate to the greater of (i) 2.0 percent 
above the reference rate or (ii) 10.0 percent, and set 
the maturity date of the loan as June 12, 2002. In 
addition, the amendments increased the additional 
interest owed to WRIO upon sale of the units to no-
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naffiliated parties: WRIO's share of the gross sales 
price of the first 15 units to be sold was raised to 5.0 
percent, and its share of the gross sales price of the 
remaining units was raised to 4.5 percent. The Coop-
ers expressly approved these amendments, **210 and 
agreed to guarantee CC's obligations, as amended. 
 

On February 22, 2002, CC filed for bankruptcy 
under Chapter 11, and subsequently stated in that 
proceeding that WRIO held a secured claim for *531 
$3,178,000. No payment on WRIO's loan was made 
after the maturity date of June 12, 2002. In September 
2002, the bankruptcy court authorized CC to obtain 
additional funding from Comerica to complete the 
construction of the project. The units in the project 
were completed and sold for a total of approximately 
$31.8 million. On March 2, 2005, WRIO demanded 
that the Coopers, as CC's guarantors, pay the amounts 
owed under the loan, but they did not respond. 
 

On March 14, 2005, WRIO filed a complaint for 
breach of a written guaranty against the Coopers, and 
subsequently sought summary judgment, asserting 
that the Coopers were obliged to pay the principal and 
interest—including the so-called additional inter-
est—that CC owed under the loan. When the Coopers 
opposed summary judgment on the ground that the 
loan was usurious, WRIO contended in its reply that 
the Coopers had waived a usury defense, and that the 
loan otherwise fell within an exemption to California 
usury law for shared appreciation loans (Civ.Code, § 
1917 et seq.).FN2 After the parties submitted additional 
briefing on the issues raised in WRIO's reply, the trial 
court granted summary judgment. On March 29, 2006, 
a judgment was entered awarding WRIO 
$6,634,300.82 plus additional accrued interest and 
costs. 
 

FN2. All further statutory citations are to the 
Civil Code, unless otherwise indicated. 

 
DISCUSSION 

The Coopers contend the trial court erred in 
granting summary judgment. We agree. 
 
A. Standard of Review 

[1][2] “On appeal after a motion for summary 
judgment has been granted, we review the record de 
novo, considering all the evidence set forth in the 
moving and opposition papers except that to which 
objections have been made and sustained. [Citation.]” 

(Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 
334, 100 Cal.Rptr.2d 352, 8 P.3d 1089.) We thus 
apply “ ‘the same three-step process required of the 
trial court. [Citation.]’ ” (Bostrom v. County of San 
Bernardino (1995) 35 Cal.App.4th 1654, 1662, 42 
Cal.Rptr.2d 669.) The three steps are (1) identifying 
the issues framed by the complaint, (2) determining 
whether the moving party has made an adequate 
showing that negates the opponent's claim, and (3) 
determining whether the opposing party has raised a 
triable issue of fact. (Ibid.) 
 

[3] “[S]ummary judgment law in this state no 
longer requires a plaintiff moving for summary 
judgment to disprove any defense asserted by the *532 
defendant as well as prove each element of his own 
cause of action.... All that the plaintiff need do is to 
‘prove[ ] each element of the cause of action.’ [Cita-
tion.]” (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 853, 107 Cal.Rptr.2d 841, 24 P.3d 493.) 
Once the plaintiff makes an adequate initial showing, 
the burden shifts to the defendant to show a triable 
issue of fact “as to that cause of action or a defense 
thereto.” (Code.Civ.Proc., § 437c, subd. (p)(1).) 
 

Aside from challenging one item of interest val-
ued at $19,014.45, the Coopers do not contend on 
appeal that WRIO failed to carry its initial burden on 
summary judgment. Their central contention is that 
there are triable issues as to their usury defense. Be-
fore the trial court, they pointed to WRIO's investment 
analysis for **211 the loan, as originally made, which 
projected that the loan would earn $1,441,418 over its 
23–month term—including $1,032,080 in so-called 
“additional interest”—resulting in an interest rate of 
38 percent, which exceeds the rate permitted by Cal-
ifornia usury law. In this connection, they submitted 
evidence that the maximum interest rate allowable 
under the usury law during the applicable period was 
11.5 percent. WRIO did not dispute the Coopers' 
factual showing regarding the loan's interest rate, but 
asserted that the provisions for additional interest in 
the loan rendered it a shared appreciation loan exempt 
from the usury law. The trial court agreed with WRIO. 
 

[4][5][6][7] In view of the Coopers' factual 
showing regarding usury, we conclude they raised 
triable issues regarding the existence of a usury de-
fense unless—as the trial court determined—the de-
fense fails as a matter of law. Because neither party 
submitted extrinsic evidence bearing on the meaning 
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of the loan documents and the pertinent historical facts 
regarding the loan are undisputed, the interpretation of 
the loan's provisions and its status as a shared appre-
ciation loan are questions of law that we resolve de 
novo. (Parsons v. Bristol Development Co. (1965) 62 
Cal.2d 861, 865–866, 44 Cal.Rptr. 767, 402 P.2d 839 
[contract interpretation]; Ghirardo v. Antonioli (1994) 
8 Cal.4th 791, 800–801, 35 Cal.Rptr.2d 418, 883 P.2d 
960 [application of usury law to undisputed facts].) FN3 
We therefore begin our inquiry by examining the 
applicable legal principles. 
 

FN3. In response to the trial court's request 
for supplemental briefing, the Coopers and 
WRIO submitted declarations from experts 
who offered conflicting opinions on the un-
disputed facts as to whether the loan is a 
shared appreciation loan. These declarations 
do not raise triable issues as to the proper 
characterization of the loan. Generally, Evi-
dence Code section 805 permits expert tes-
timony on the ultimate issue to be decided by 
the factfinder. However, this rule “does not ... 
authorize ... an ‘expert’ to testify to legal 
conclusions in the guise of expert opinion. 
Such legal conclusions do not constitute 
substantial evidence. [Citation.]” (Downer v. 
Bramet (1984) 152 Cal.App.3d 837, 841, 199 
Cal.Rptr. 830; see also Elder v. Pacific Tel. & 
Tel. Co. (1977) 66 Cal.App.3d 650, 664, 136 
Cal.Rptr. 203.) Thus, even lawyers may not 
testify as to legal conclusions, or “ ‘state in-
terpretations of the law, whether it be of a 
statute, ordinance or safety regulation prom-
ulgated pursuant to a statute [citations].’ ” 
(See California Shoppers, Inc. v. Royal 
Globe Ins. Co. (1985) 175 Cal.App.3d 1, 67, 
221 Cal.Rptr. 171; Downer v. Bramet, supra, 
152 Cal.App.3d at p. 842, 199 Cal.Rptr. 830.) 
As the court explained in Downer v. Bramet, 
at pages 841–842, 199 Cal.Rptr. 830: “ ‘The 
manner in which the law should apply to 
particular facts is a legal question and is not 
subject to expert opinion. [Citations.]’ ” 

 
 *533 B. Usury 
 
1. Elements 
 

[8][9] Generally, “[t]he California Constitution 
sets a maximum annual interest rate of seven percent 

on loans and forbearances, but allows parties by 
written contract to set the interest rate at up to 10 
percent, or at the level of the Federal Reserve's dis-
count rate plus 5 percent, on loans or forebearances 
involving real property. (Cal. Const., art. XV, § 1, 
subds. (1)-(2).)” FN4 (Jones v. Wells Fargo Bank 
(2003) 112 Cal.App.4th 1527, 1534–1535, 5 
Cal.Rptr.3d 835 (Jones ).) To be usurious, a contract 
“must in its inception require a payment of usury”; 
subsequent events do not render a legal contract usu-
rious. (Sharp v. Mortgage Security Corp. (1932) 215 
Cal. 287, 290, 9 P.2d 819; **212Strike v. Trans–West 
Discount Corp. (1979) 92 Cal.App.3d 735, 745, 155 
Cal.Rptr. 132.) The essential elements of a claim of 
usury are: “(1) The transaction must be a loan or for-
bearance; (2) the interest to be paid must exceed the 
statutory maximum; (3) the loan and interest must be 
absolutely repayable by the borrower; and (4) the 
lender must have a willful intent to enter into a usu-
rious transaction. [Citations.]” (Ghirardo v. Antonioli, 
supra, 8 Cal.4th at p. 798, 35 Cal.Rptr.2d 418, 883 
P.2d 960.) 
 

FN4. California's prohibition on usury is also 
set forth in an uncodified statute added by an 
initiative. (Stats. 1919, p. lxxxiii, reprinted at 
Deering's Ann. Uncod. Initiative Measures 
1919–1 (1973 ed.) p. 35.) 

 
[10][11][12][13] As our Supreme Court has ex-

plained, “[t]he element of intent is narrow. ‘[T]he 
intent sufficient to support the judgment [of usury] 
does not require a conscious attempt, with knowledge 
of the law, to evade it. The conscious and voluntary 
taking of more than the legal rate of interest consti-
tutes usury and the only intent necessary on the part of 
the lender is to take the amount of interest which he 
receives; if that amount is more than the law allows, 
the offense is complete.’ [Citation.] Intent is relevant, 
however, in determining the true purpose of the 
transaction in question because ‘... the trier of fact 
must look to the substance of the transaction rather 
than to its form.... “[I]t is for the trier of the fact to 
determine whether the intent of the contracting parties 
was that disclosed by the form adopted, or whether 
such form was a mere sham and subterfuge to cover up 
a usurious transaction.” ’ [Citations.]” (Ghirardo v. 
Antonioli, supra, 8 Cal.4th at p. 798, 35 Cal.Rptr.2d 
418, 883 P.2d 960.) 
 
2. Interest Contingency Rule 
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[14] The usury law is subject to numerous ex-
ceptions and statutory exemptions. *534(Southwest 
Concrete Products v. Gosh Construction Corp. (1990) 
51 Cal.3d 701, 705–706, 274 Cal.Rptr. 404, 798 P.2d 
1247; Jones, supra, 112 Cal.App.4th at pp. 
1534–1535, 5 Cal.Rptr.3d 835.) Because interest is 
usurious only when it is “absolutely repayable by the 
borrower” (Ghirardo v. Antonioli, supra, 8 Cal.4th at 
p. 798, 35 Cal.Rptr.2d 418, 883 P.2d 960), California 
courts have long accepted a common law doctrine 
known as the “interest contingency rule.” (D–Beam 
Limited Partnership v. Roller Derby Skates, Inc. (9th 
Cir.2004) 366 F.3d 972, 975; Thomassen v. Carr 
(1967) 250 Cal.App.2d 341, 346–349, 58 Cal.Rptr. 
297 (Thomassen ).) 
 

[15][16] According to this rule, a loan that will 
“give the creditor a greater profit than the highest 
permissible rate of interest upon the occurrence of a 
condition [ ]is not usurious if the repayment promised 
on failure of the condition to occur is materially less 
than the amount of the loan ... with the highest per-
missible interest, unless a transaction is given this 
form as a colorable device to obtain a greater profit 
than is permissible.” (Thomassen, supra, 250 
Cal.App.2d at p. 346, 58 Cal.Rptr. 297, quoting the 
Restatement of Contracts, section 527.) Thus, interest 
that exceeds the legal maximum is not usurious when 
its payment is “subject to a contingency so that the 
lender's profit is wholly or partially put in hazard,” 
provided “the parties are contracting in good faith and 
without the intent to avoid the statute against usury.” 
(Lamb v. Herndon (1929) 97 Cal.App. 193, 201, 275 
P. 503.) Under the rule, the hazard in question must be 
“something over and above the risk which exists with 
all loans ... that the borrower will be unable to pay.” 
(Thomassen, supra, 250 Cal.App.2d at p. 347, 58 
Cal.Rptr. 297.) 
 

Instructive applications of the rule are found in 
Schiff v. Pruitt (1956) 144 Cal.App.2d 493, 301 P.2d 
446 (Schiff ) and Thomassen, supra, 250 Cal.App.2d 
341, 58 Cal.Rptr. 297. In Schiff, a lender loaned 
$20,000 to a developer to enable the developer to 
build homes on lots in a tract. (Id. at p. 496, 301 P.2d 
446.) The loan agreement obliged the developer to 
repay the **213 principal with only nominal interest, 
but gave the lender the option to share the appreciation 
arising from the homes built and sold in the tract. (Id. 
at p. 498, 301 P.2d 446.) Under the agreement, the 
lender was entitled to purchase the sales contracts for 

the homes from the developer—up to a maximum 
based on the face value of the contracts—by paying a 
sum equal to the costs that the developer had incurred 
in buying the underlying property and building the 
homes. (Id. at p. 496, 301 P.2d 446.) Because nothing 
ensured that the sales prices of the homes would ex-
ceed the price for the sales contracts fixed in the loan 
agreement, the court in Schiff concluded that the loan 
agreement was not usurious, reasoning that the lend-
er's profit from the loan was contingent and “wholly at 
hazard.” (Id. at pp. 498–499, 301 P.2d 446.) 
 

In Thomassen, the lender agreed to loan $18,500 
for an 18–month period to a developer to enable him 
to build an office building. (Thomassen, supra, 250 
Cal.App.2d at pp. 343–344, 58 Cal.Rptr. 297.) In lieu 
of a fixed rate of interest on the principal, the devel-
oper agreed to pay the lender 30 percent of the net 
profit from the *535 sale of the building and 30 per-
cent of the building's gross income from rentals prior 
to its sale. (Id. at p. 344, 58 Cal.Rptr. 297.) The Court 
of Appeal concluded that the loan was not usurious, 
pointing to the risks undertaken by the lender in con-
nection with its profits under the loan. (Id. at pp. 
346–349, 58 Cal.Rptr. 297.) 
 

[17] Under the interest contingency rule, courts 
“look to the substance rather than to the form” of the 
transaction to determine whether the lender's profits 
are exposed to the requisite risk. (Thomassen, supra, 
250 Cal.App.2d at p. 347, 58 Cal.Rptr. 297.) In some 
cases, the absence of risk may be apparent on the face 
of the agreement. Thus, in Maze v. Sycamore Homes, 
Inc. (1964) 230 Cal.App.2d 746, 747–748, 41 
Cal.Rptr. 338, the lenders loaned a developer $24,000 
for a one-year period. Under the agreement, the de-
veloper was to repay the principal plus the sum of 
$4,800; these obligations were ostensibly secured by 
an assignment that granted the lenders the sum of 
$2,400 for each of 12 houses to be built by the de-
veloper, payable when the houses were sold. (Ibid.) 
Because the developer was unconditionally obliged to 
pay the sum of $28,800 notwithstanding the assign-
ment, the lenders were guaranteed their profit “re-
gardless of any profit or loss resulting from the [de-
veloper's] business or from the sale of the particular 
houses involved.” (Id. at pp. 752–754, 41 Cal.Rptr. 
338.) Accordingly, the court in Maze concluded the 
interest contingency rule was inapplicable, and the 
loan was usurious. (Id. at pp. 753–754, 41 Cal.Rptr. 
338.) 
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Moreover, courts have looked beyond the face of 

the agreement to assess whether the lender's profits are 
subject to risk. In Teichner v. Klassman (1966) 240 
Cal.App.2d 514, 516–518, 49 Cal.Rptr. 742, the 
lender entered into three agreements with a nightclub 
owner. Under the first agreement, the lender loaned 
$6,500, and was to receive the principal plus an option 
to buy an ownership share in the club; under the re-
maining agreements, the lender loaned $6,500, and 
was to receive monthly payments of $130 as long as 
the club was in existence. (Ibid.) Although there was a 
possibility that the club would be permanently closed 
due to changes in the law, the trial court declined to 
apply the interest contingency rule. (Id. at pp. 
518–519, 522–523, 49 Cal.Rptr. 742.) The Court of 
Appeal affirmed, reasoning that the lender's risk was 
not great enough to support the application of the rule. 
(Id. at pp. 522–523, 49 Cal.Rptr. 742.) 
 
**214 3. Shared Appreciation Loans 

Closely related to the interest contingency rule is 
the statutory exemption to the usury law for shared 
appreciation loans. (See Jones, supra, 112 
Cal.App.4th at p. 1539, 5 Cal.Rptr.3d 835.) Absent 
qualifications not relevant here, a shared appreciation 
loan within the scope of this exemption is “any loan 
made upon the security of an interest in real property 
which additionally obligates the borrower to pay con-
tingent deferred interest pursuant to the loan docu-
mentation,” where “[c]ontingent deferred interest” is 
“the sum a *536 borrower is obligated to pay ... as a 
share of (1) the appreciation in the value of the secu-
rity property, (2) rents and profits attributable to the 
subject property, or (3) both.” (§ 1917.) In addition, 
the exemption requires any deed of trust that acts as 
security for the loan to “indicate on the document that 
[it] secures a shared appreciation loan.” (§ 1917.004.) 
Section 1917.005 states: “Lenders shall be exempt 
from the usury provisions of Article XV of the Cali-
fornia Constitution with respect to shared appreciation 
loan transactions. This section is declaratory of ex-
isting law.” 
 

In Jones, this court discussed the relationship 
between the exemption for shared appreciation loans 
and the interest contingency rule. There, a partnership 
obtained a loan for $1.7 million to purchase real 
property. (Jones, supra, 112 Cal.App.4th at p. 1532, 5 
Cal.Rptr.3d 835.) Under the terms of the loan, the 
partnership was obliged to repay the principal, to-

gether with 10 percent annual interest and “Excess 
Value Contingent Interest,” that is, 50 percent of the 
appreciation in the value of the property upon resale or 
refinancing, within defined limits. (Ibid.) When a 
limited partner in the partnership brought an action 
against the bank, asserting the loan was usurious, the 
trial court sustained a demurrer to the partner's com-
plaint without leave to amend. (Id. at pp. 1532–1533, 5 
Cal.Rptr.3d 835.) We affirmed on the ground that the 
loan fell within an exemption to the usury law for 
specified bank loans (Fin.Code, § 1504). 
 

In so concluding, we rejected the partner's con-
tention that the transaction constituted a “ ‘sham’ ” 
shared appreciation loan because the property's rapid 
appreciation ensured that “the lender's profits were 
never at risk.” (Jones, supra, 112 Cal.App.4th at p. 
1538, 5 Cal.Rptr.3d 835.) Noting that the transaction 
“involve[d] a classic shared appreciation loan ar-
rangement,” we concluded that the lender's contingent 
interest was at risk because the lender could not force 
a sale or “lock in” its profits. (Id. at pp. 1534, 
1538–1539, 5 Cal.Rptr.3d 835.) Moreover, in dis-
cussing case authority on the interest contingency rule, 
we explained that when a loan meets the requirements 
for a statutory exemption to the usury law, courts will 
not look beyond those requirements to determine 
whether the underlying transaction exposes the lend-
er's profits to significant risk or betrays an intent to 
evade the usury law. We stated: “The question of 
whether loaned money or interest [was] at risk figured 
into the determination of intent to evade the usury law, 
and the good faith shared appreciation loan was an 
early common law exception to the usury law. [Cita-
tion.] These cases do not apply to loans ... covered by 
modern statutory exemptions that remove the need for 
evasion.” (Id. at p. 1539, 5 Cal.Rptr.3d 835.) 
 
C. Additional Interest Provisions 

[18] In view of Jones, the focus of our inquiry is 
whether WRIO's loan meets the statutory require-
ments for a shared appreciation loan. We therefore 
*537 examine its terms to determine the circum-
stances under which they accorded additional inter-
est**215 to WRIO. Because there is no extrinsic ev-
idence bearing on these terms, we look at the plain 
language of the agreement, viewed as a whole. 
(Eltinge & Graziadio Dev. Co. v. Childs (1975) 49 
Cal.App.3d 294, 297, 122 Cal.Rptr. 369.) 
 

The loan agreement obliged CC to pay additional 
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interest in connection with each proposed unit, paya-
ble upon the sale of the unit, “or in any event upon the 
Maturity Date.” FN5 The additional interest for each 
unit was calculated according to a schedule that con-
tained provisions covering various contingencies. The 
schedule (as amended by the parties) assigned each 
unit a “Budgeted Gross Sales Price” falling in a range 
from $420,000 to $555,895, and addressed three key 
contingencies: (1) the unit, whether completed or 
under construction, was sold to a third party not af-
filiated with CC; (2) the unit, whether completed or 
under construction, was sold to an affiliate of CC or 
released due to payment of the loan; and (3) no con-
struction of the unit had been undertaken when the 
loan matured or the underlying property was sold. FN6 
 

FN5. Paragraph 1.6.4 of the loan agreement 
provides: “In addition to interest at the ap-
plicable rate, Borrower shall pay Lender ad-
ditional interest (the ‘Additional Interest’) in 
connection with the release of Lender's se-
curity interest in each Unit comprising the 
Project. Borrower shall not take any action or 
make any omission that will result in a re-
duction of the number of Units to be con-
structed. The Additional Interest payable 
with respect to each Unit shall become due 
upon and shall be paid from the escrow es-
tablished for the closing of the sale of such 
Unit, or in any event upon the Maturity Date, 
a full prepayment of the Loan, or a partial 
prepayment with respect to which a release 
of such Unit from the Deed of Trust is re-
quested. Such Additional Interest shall be 
calculated in accordance with the Unit 
Schedule....” 

 
FN6. The schedule also contains a provision 
concerning additional interest in connection 
with the sale of parking stalls and garage 
units. 

 
In the case of the first contingency, WRIO was 

entitled to 5.0 percent of the gross sales price if the 
unit was among the first fifteen sold, and 4.5 percent 
of the gross sales price otherwise. In the case of the 
second contingency, WRIO was entitled to the greater 
of (i) 4.5 percent of the actual gross sales price or (ii) 
4.5 percent of the unit's budgeted gross sales price.FN7 
Finally, in *538 the case of the third contingency, 
WRIO was entitled to the difference between 

$1,376,290 and the sum of the additional interest 
WRIO received under the provisions for the other 
contingencies.FN8 In effect, the provision regarding 
**216 the third contingency is a “saving clause” that 
guaranteed WRIO additional interest even if no con-
struction was undertaken on some or all of the units. 
 

FN7. Regarding the first two contingencies, 
the schedule provides: “A.1 Units Completed 
or Under Construction. In the case of indi-
vidual Units with respect to which construc-
tion has been commenced (whether or not the 
improvements are complete), Borrower shall 
pay Additional Interest in the following 
amounts: [¶] (a) For the first 15 Units being 
released in connection with the closing of a 
sale of such Units to bona fide third parties 
who are not an Affiliate of Borrower, 5.0 % 
of the gross sales price of each Unit, includ-
ing any and all lot premiums and buy-
er-choice options and upgrades; and [¶] (b) 
For the remaining Units, after 15 Units have 
closed, being released in connection with the 
closing of a sale of such Unit to a bona fide 
third party who is not an Affiliate of Bor-
rower, 4.5 % of the gross sales price of the 
Unit, including any and all lot premiums and 
buyer-choice options and upgrades; and [¶] 
(c) For any Unit being released in connection 
with a Loan prepayment, payment of the 
Loan at maturity or upon acceleration, or sale 
to an Affiliate of Borrower with Lender's 
consent, the greater of (i) 4.5 % of the gross 
sales price of the Unit if such Unit is subject 
to a ‘Qualifying Sales Contract’ ... on the 
date of such prepayment, maturity, or accel-
eration, or (ii) 4.5 % of the ‘Budgeted Gross 
Sales Price’ for such Unit based upon the 
plan type of the Unit as identified in the 
Plans, as follows:....” 

 
FN8. Regarding the third contingency, the 
schedule provides: “Property other than 
Condominium or Townhouse Units or Park-
ing Units. Additional interest shall be due 
with respect to any portion of the Land that is 
not constructed as a condominium or town-
house Unit upon the sale of such Land or 
upon the Maturity Date in an amount equal to 
the difference between $1,376,290 and the 
sum of (i) the cumulative amount of Addi-
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tional Interest that Lender has received prior 
to such time under [the other provisions for 
Additional Interest], plus (ii) the further 
amount of the Additional Interest that Lender 
expects to receive from closings of com-
pleted condominium or townhouse Units 
based on the budgeted sales prices shown in 
Section A.1 above.” 

 
The schedule thus ensured WRIO a significant 

amount of additional interest in a wide range of cir-
cumstances, regardless of the success of the project. If 
CC undertook no construction on the project, the 
provision for the third contingency entitled WRIO to 
$1,376,290 in additional interest upon the loan's ma-
turity date; if CC began construction but failed to 
complete the project, the provisions for the first and 
second contingencies entitled WRIO to at least 4.5 
percent of the actual or budgeted gross sales price, 
depending upon whether the buyers of the partially 
completed units were affiliated with CC; finally, if CC 
completed the project as planned, the provision for the 
first contingency entitled WRIO to at least 4.5 percent 
of the total gross income from the sales of the units. It 
appears that the schedule denied additional interest to 
WRIO in only one circumstance of any consequence, 
namely, that CC began construction on the units and 
thereafter failed to sell them to anyone. 
 

The remaining question is whether the schedule 
accords WRIO “contingent deferred interest” within 
the meaning of the statutory scheme governing shared 
appreciation loans. In resolving this issue of statutory 
interpretation, our objective “is to ascertain and ef-
fectuate legislative intent. To accomplish that objec-
tive, courts must look first to the words of the statute, 
giving effect to their plain meaning. If those words are 
clear, we may not alter them to accomplish a purpose 
that does not appear on the face of the statute or from 
its legislative history. [Citation.]” ( In re Jerry R. 
(1994) 29 Cal.App.4th 1432, 1437, 35 Cal.Rptr.2d 
155.) 
 

In our view, the schedule cannot be construed as 
entitling WRIO to “Contingent Deferred Interest,” 
that is, “a share of (1) the appreciation in the *539 
value of the security property, (2) rents and profits 
attributable to the subject property, or (3) both.” (§ 
1917.) The provisions in the schedule, on their face, 
guaranteed WRIO additional interest regardless of 
whether the underlying property appreciated in value, 

or whether the project generated rents or profits. If the 
property did not appreciate in value from its original 
purchase price of approximately $6,000,000—for 
example, because the project collapsed during a 
downturn in the real estate market, or resulted in de-
fective or otherwise unmarketable units that required 
demolition—the schedule accorded WRIO additional 
interest ranging from 4.5 percent of the gross sales 
price of the property to $1,376,290. For the same 
reasons, if the property's appreciation was modest, the 
additional interest to which WRIO was entitled under 
the schedule could exceed the appreciation. Moreover, 
the schedule awarded WRIO $1,376,290 in additional 
interest even if no construction was undertaken on the 
project. 
 

WRIO contends that additional interest pursuant 
to the schedule constitutes contingent deferred interest 
under the statutory scheme, even though the schedule 
**217 ensures payments of additional interest in the 
absence of appreciation. WRIO argues that “a loan 
provision that requires a payment not based on ap-
preciation or that requires payment even if there is no 
appreciation, does not preclude [the loan] from satis-
fying the statutory definition of a[s]hared 
[a]ppreciation [l]oan, as long as the borrower is obli-
gated to pay the lender a share of the appreciation, if 
there is any appreciation, as it is in the present case.” 
WRIO thus contends that the loan in question is a 
shared appreciation loan because the provisions 
awarding additional interest based on the actual gross 
sales price of the units effectively provided for the 
sharing of appreciation. For the reasons explained 
below, WRIO is mistaken. 
 

As interpreted by WRIO, the statutory definition 
of a shared appreciation loan encompasses any loan 
secured by real property—including a loan that 
guarantees the lender an otherwise usurious rate of 
interest—as long as the loan also contains a provision 
entitling the lender to a share of appreciation arising 
from the property. WRIO's interpretation would ef-
fectively abrogate the usury law with respect to loans 
secured by real property by sanctioning usurious rates 
of interest that were guaranteed, even in the absence of 
appreciation or risk. 
 

[19][20] WRIO's construction cannot be recon-
ciled with the language of the statutory scheme and the 
Legislature's evident purpose in enacting it. The pro-
vision exempting shared appreciation loans from the 
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usury law states that the exemption “is declaratory of 
existing law.” (§ 1917.005.) In view of this statement, 
the Legislature's apparent intent in creating the ex-
emption was to clarify the application of the interest 
contingency rule in a defined set of *540 circum-
stances, rather than to abrogate the rule.FN9 Under the 
rule, a lender may obtain payments on a loan that 
exceed the maximum interest rate set by the usury law, 
provided that these payments are subject to risk. 
(Thomassen, supra, 250 Cal.App.2d at pp. 346–349, 
58 Cal.Rptr. 297.) Accordingly, the statutory defini-
tion of a shared appreciation loan must be understood 
to permit a lender to obtain guaranteed interest pay-
ments up to the maximum rate permitted under the 
usury law, and additionally, payments of contingent 
deferred interest that are subject to risk. 
 

FN9. The provision containing this statement 
(§ 1917.005) is derived, in part, from an ear-
lier statutory exemption for a narrowly de-
fined class of shared appreciation loans (see 
former section 1917.167, added by Stats. 
1982, ch. 466, § 12, pp. 1998–2006, repealed 
by Stats. 1987, ch. 652, § 1, pp. 2061–2062). 
The prior statutory scheme concerned loans 
to supply funds for the construction of 
“owner-occupied dwelling units,” and per-
mitted lenders to obtain up to 50 percent of 
the “Net appreciate[ion] value” of the units 
(that is, their “fair market value less the sum 
of the borrower's cost of the property and the 
value of capital improvements”). (Former §§ 
1917.120, subds. (c), (f), (j), 1917.130, added 
by Stats. 1982, ch. 466, § 12, pp. 1998–2006, 
repealed by Stats. 1987, ch. 652, § 1, pp. 
2061–2062). In view of the broad reach of 
the current exemption, we conclude the 
Legislature's statement that it “is declaratory 
of existing law” manifests an intent to refer 
beyond the prior statutory exemption to the 
common law interest contingency rule. 

 
[21] As indicated above (see pt. B.2, ante ), the 

interest contingency rule permits courts to look be-
yond the face of a transaction to determine whether the 
underlying transaction exposed the lender's ostensibly 
contingent profits to genuine risk; as we explained in 
Jones, the function of statutory exemptions generally 
is to curtail this kind of inquiry into the underlying 
transaction (Jones, supra, 112 Cal.App.4th at p. 1539, 
5 Cal.Rptr.3d 835). We therefore conclude that the 

Legislature's intent in enacting the exemption was to 
establish that if (1) a loan permits the **218 lender to 
obtain payments over and above the maximum per-
mitted by the usury law, and (2) the loan documents 
disclose on their face that these payments constitute a 
share of appreciation, rents, or profits in a secured 
property, the statutory exemption will apply.FN10 Ac-
cordingly, we reject WRIO's contrary construction of 
the statutory scheme. 
 

FN10. We recognize that to the extent the 
statutory exemption obviates the need to look 
beyond the face of the transaction, it may be 
in tension with the Legislature's statement 
that the exemption “is declaratory of existing 
law” (§ 1917.005). However, such state-
ments by the Legislature are properly as-
sessed in light of other evidence bearing on 
the statute's meaning. (Western Security 
Bank v. Superior Court (1997) 15 Cal.4th 
232, 244–245, 62 Cal.Rptr.2d 243, 933 P.2d 
507.) Viewed in context, the statement man-
ifests the Legislature's intent to preserve the 
central principles of the interest contingency 
rule. 

 
We also reject WRIO's contention that the loan 

terms awarding additional interest based up the actual 
gross sales price of the units are provisions for the 
sharing of appreciation under the statutory scheme. 
WRIO argues that the project, realistically viewed, 
was likely to cause substantial appreciation in the 
property's value, and the appreciation was likely to 
exceed the payments *541 to WRIO under the terms in 
question. WRIO thus contends that the terms effec-
tively allocated WRIO a share of the appreciation. 
 

[22] We find this argument to be at odds with the 
legislative intent underlying the exemption. As we 
have explained, the statutory scheme authorizes an 
exception to the usury law founded on the interest 
contingency rule. Generally, exceptions to a statute 
are construed narrowly to cover only situations that 
are “within the words and reason of the exception.” 
(Hayter Trucking, Inc. v. Shell Western E & P, Inc. 
(1993) 18 Cal.App.4th 1, 20, 22 Cal.Rptr.2d 229.) 
Under WRIO's proposal, loan terms that facially enti-
tle the lender to a payment of interest above the legal 
rate not based on appreciation, rents, or profits, and 
which otherwise manifest an intent to avoid risks to 
such payment, constitute provisions for sharing ap-
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preciation under the statutory definition of contingent 
deferred interest. Because this proposal conflicts with 
the language of the statutory definition and the prin-
ciples governing the interest contingency rule, we 
decline to adopt it. In sum, WRIO's loan does not meet 
the statutory requirements for a shared appreciation 
loan, and thus the trial court erred in concluding the 
loan was exempt from the usury law on this basis.FN11 
 

FN11. In view of this conclusion, it is un-
necessary to address the Coopers' contention 
that the trust deed provided insufficient no-
tice that it secured a shared appreciation loan. 

 
D. Waiver 

[23][24] WRIO contends that summary judgment 
in its favor is properly affirmed on an alternative 
ground, namely, that the Coopers expressly waived 
their entitlement to assert a usury defense.FN12 Perti-
nent to this contention are sections 2809 and 2810, 
which fall within Title XIII of the Civil Code (§§ 
2787–2856), which abolishes the distinction between 
sureties and guarantors (§ 2787), and otherwise de-
fines **219 their obligations and liabilities. Section 
2809 states that a guarantor's obligation “must be 
neither larger in amount nor in other respects more 
burdensome than that of the principal.” FN13 Section 
2810 further provides that a guarantor “is not liable if 
... there is no liability *542 upon the part of the prin-
cipal at the time of the execution of the contract ... 
unless the [guarantor] has assumed liability with 
knowledge of the existence of the defense.” FN14 
 

FN12. Although WRIO raised this conten-
tion in its reply to the Coopers' opposition to 
summary judgment and the parties addressed 
it in their supplementary briefing, the trial 
court did not rule on it in granting summary 
judgment. Nonetheless, absent a triable issue 
of material fact, we may affirm the grant of 
summary judgment “if it is correct on any 
theory of law applicable to the case, includ-
ing but not limited to the theory adopted by 
the trial court. [Citations.]” (Western Mutual 
Ins. Co. v. Yamamoto (1994) 29 Cal.App.4th 
1474, 1481, 35 Cal.Rptr.2d 698.) 

 
FN13. Section 2809 provides in full: “The 
obligation of a surety must be neither larger 
in amount nor in other respects more bur-
densome than that of the principal; and if in 

its terms it exceeds it, it is reducible in pro-
portion to the principal obligation.” 

 
FN14. Section 2810 provides in full: “A 
surety is liable, notwithstanding any mere 
personal disability of the principal, though 
the disability be such as to make the contract 
void against the principal; but he is not liable 
if for any other reason there is no liability 
upon the part of the principal at the time of 
the execution of the contract, or the liability 
of the principal thereafter ceases, unless the 
surety has assumed liability with knowledge 
of the existence of the defense. Where the 
principal is not liable because of mere per-
sonal disability, recovery back by the credi-
tor of any res which formed all or part of the 
consideration for the contract shall have the 
effect upon the liability of the surety which is 
attributed to the recovery back of such a res 
under the law of sales generally.” 

 
Here, the written guaranty executed by the 

Coopers states: “Guarantor ... waives any rights, 
claims, defense, abatements, or rights of setoff or 
recoupment based on or arising based on or arising out 
of: (1) any legal disability, discharge, or limitation of 
the liability of Borrower to Lender, whether consen-
sual or arising by operation of law or any proceed-
ing....” Moreover, it states: “Guarantor affirms its 
intention to waive all benefits that might otherwise be 
available to Guarantor or Borrower under ... Civil 
Code Sections 2809, 2810, ..., among others.” The 
Coopers do not dispute that the guaranty contains 
these provisions. 
 

The issue thus presented is whether the Coopers' 
waiver encompassed their usury defense. In Rochester 
Capital Leasing Corp. v. K & L Litho Corp. (1970) 13 
Cal.App.3d 697, 700–705, 91 Cal.Rptr. 827, the court 
concluded that an obligation to pay usurious interest 
undertaken by a corporation was unenforceable 
against the loan's guarantors, who were the corpora-
tion's principals. (See also Martin v. Ajax Construc-
tion Co. (1954) 124 Cal.App.2d 425, 431, 269 P.2d 
132.) However, no published case has addressed 
whether the guarantors of a loan may expressly waive 
a usury defense. We therefore examine the legal au-
thority applicable to this question. 
 

[25][26][27] The usurious provisions of a loan are 
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void on the grounds of illegality or unlawfulness be-
cause they violate express provisions of law. (Martin 
v. Ajax Construction Co., supra, 124 Cal.App.2d at p. 
431, 269 P.2d 132; see Civ.Code, § 1667; 1 Witkin, 
Summary of Cal. Law (10th ed. 2005) Contracts, § 
455, pp. 497–498.) As Witkin explains, as a general 
rule, “[b]ecause an illegal contract is void, it cannot be 
ratified by any subsequent act, and no person can be 
estopped to deny its validity. [Citations.] [¶] Similarly, 
the defense of illegality cannot be waived by stipula-
tion in the contract. [Citations.]” (1 Witkin, supra, 
Contracts, § 432, at pp. 473–474, italics omitted.) 
 

 *543 Thus, in Hollywood State Bk. v. Wilde 
(1945) 70 Cal.App.2d 103, 111–114, 160 P.2d 846, 
the court rejected the defendants' contention that a 
provision in their contracts to sell investments barred 
the plaintiff from introducing evidence that the con-
tracts constituted illegal securities transactions. In so 
concluding, it relied on the rule that “[w]hen ... the 
relations of **220 the parties to a transaction are il-
legal and against public policy the court will deny 
relief based upon their contract,” and remarked that 
under this rule, “a party may not ‘by stipulation at the 
time of the execution thereof or afterward, waive his 
right to urge the illegality in any action thereon insti-
tuted by the other party thereto.’ ” (Id. at p. 112, 160 
P.2d 846, quoting American National Bank v. A.G. 
Sommerville (1923) 191 Cal. 364, 371, 216 P. 376.) 
The court further stated: “The contracts being void by 
virtue of having been executed and assigned contrary 
to public policy and statute, all attempts to validate 
and vitalize them by inserting a waiver of such defense 
are likewise voidable for the same reason.” (Id. at p. 
114, 160 P.2d 846.) 
 

In Wells v. Comstock (1956) 46 Cal.2d 528, 297 
P.2d 961, our Supreme Court applied the rule barring 
the enforcement of illegal contracts to a transaction 
involving a guarantor. There, the plaintiffs had entered 
into an unlawful contract to sell corporate stock; the 
defendants were the buyer of the stock and a party 
who had agreed to guarantee the buyer's performance. 
(Id. at pp. 529–530, 297 P.2d 961.) In concluding that 
the defendant buyer was not estopped to assert that the 
contract was illegal due to his knowing participation in 
the illegal transaction, the court stated: “ ‘[T]he rule of 
public policy that forbids an action for damages for 
breach of [an unlawful] agreement is not based on the 
impropriety of compelling the defendant to pay the 
damages. That in itself would generally be a desirable 

thing. When relief is denied it is because the plaintiff 
is a wrongdoer, and to such a person the law denies 
relief.’ ” (Quoting the Restatement of Contracts, sec-
tion 598, com. a, p. 1110.) 
 

The court in Wells further held that “[s]ince the 
principal obligation of the contract is unenforceable 
because of illegality, the guaranty too is unenforcea-
ble.” (Wells v. Comstock, supra, 46 Cal.2d at p. 533, 
297 P.2d 961.) As support for this conclusion, the 
court relied on section 2810 and section 117 of the 
Restatement of Security, which addresses the availa-
bility of the defense of illegality to a surety. The 
comment to section 117 states: “Where the principal's 
promise is itself illegal in its inception, and the per-
formance of the surety's contract is subject to the laws 
of the same jurisdiction as that of the principal, it is 
against public policy to give legal effect to the surety's 
obligation.” (Rest., Security, § 117, com. d, p. 313.) 
 

[28] *544 In view of Wells and the other authority 
regarding rule against the enforcement of unlawful 
transactions, we conclude that the Coopers' waiver of 
their defenses arising under sections 2809 and 2810 or 
“by operation of law” was ineffective regarding their 
usury defense. WRIO nonetheless contends that the 
Legislature has authorized guarantors to waive a usury 
defense by enacting subdivision (a)(1) of section 2856 
(subdivision (a)(1)), which provides: “(a) Any guar-
antor or other surety, including a guarantor of a note or 
other obligation secured by real property or an estate 
for years, may waive any or all of the following: [¶] 
(1) The guarantor or other surety's rights of subroga-
tion, reimbursement, indemnification, and contribu-
tion and any other rights and defenses that are or may 
become available to the guarantor or other surety by 
reason of Sections 2787 to 2855, inclusive.” FN15 
(Italics added.) 
 

FN15. Subdivision (a) of section 2856 pro-
vides in full: “(a) Any guarantor or other 
surety, including a guarantor of a note or 
other obligation secured by real property or 
an estate for years, may waive any or all of 
the following: [¶] (1) The guarantor or other 
surety's rights of subrogation, reimburse-
ment, indemnification, and contribution and 
any other rights and defenses that are or may 
become available to the guarantor or other 
surety by reason of Sections 2787 to 2855, 
inclusive. [¶] (2) Any rights or defenses the 
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guarantor or other surety may have in respect 
of his or her obligations as a guarantor or 
other surety by reason of any election of 
remedies by the creditor. [¶] (3) Any rights or 
defenses the guarantor or other surety may 
have because the principal's note or other 
obligation is secured by real property or an 
estate for years. These rights or defenses in-
clude, but are not limited to, any rights or 
defenses that are based upon, directly or in-
directly, the application of Section 580a, 
580b, 580d, or 726 of the Code of Civil 
Procedure to the principal's note or other ob-
ligation.” 

 
**221 Pointing to the italicized portion of subdi-

vision (a)(1), WRIO argues that the Coopers' usury 
defense is “available to [them] by reason of” sections 
2809 and 2810, and thus their waiver was effective 
regarding this defense. We disagree. As we have ex-
plained, the usury defense rests on the rule against the 
enforcement of illegal transactions, which is founded 
on considerations of public policy that are independ-
ent of sections 2809 and 2810. Furthermore, an ex-
amination of the history of section 2856 discloses that 
the Legislature did not intend subdivision (a)(1) to 
displace or modify this rule, insofar as it applies to the 
waiver of defenses by guarantors. 
 

As originally enacted in 1995, Civil Code section 
2856 was the Legislature's response to Cathay Bank v. 
Lee (1993) 14 Cal.App.4th 1533, 18 Cal.Rptr.2d 420 
(Cathay Bank ), which imposed stringent require-
ments on a guarantor's waiver of a defense arising 
from the principal's rights under the antideficiency 
statutes (Code Civ. Proc., §§ 580a, 580b, 580d, 726). 
(River Bank America v. Diller (1995) 38 Cal.App.4th 
1400, 1417–1419, 45 Cal.Rptr.2d 790.) Generally, 
such defenses are not predicated on a contention that 
the principal's contract is unlawful. (See ibid.; Cathay, 
supra, 14 Cal.App.4th at pp. 1535–1542, 18 
Cal.Rptr.2d 420.) 
 

 *545 Subdivision (a) of the 1995 statute provided 
in pertinent part: “Any guarantor, including a guar-
antor of an obligation secured by real property or any 
interest therein, may waive the guarantor's rights of 
subrogation and reimbursement and any other rights 
and defenses available to the guarantor by reason of 
Sections 2787 to 2855, inclusive,....” (Former 
Civ.Code, § 2856, added by Stats. 1994, ch. 1204, § 1, 

p. 1422, repealed by Stats. 1996, ch. 1013, § 2, pp. 
5985–5987, italics added.) The remainder of the 1995 
statute addressed the requirements for waivers, in-
cluding waivers of rights and defenses arising from the 
antideficiency statutes. (Ibid.) In enacting the 1995 
statute, the Legislature stated that subdivision (a) was 
“merely declarative of [ ] existing law.” (Ibid.) In 
1996, the Legislature enacted the current version of 
section 2856, which amended the 1995 statute, but 
preserved the italicized language upon which WRIO 
relies. (Stats. 1996, ch. 1013, § 2, pp. 5985–5987.) 
 

As the court explained in River Bank America v. 
Diller, supra, 38 Cal.App.4th at page 1419, 45 
Cal.Rptr.2d 790, the Legislature's declaration regard-
ing subdivision (a) of the 1995 statute, viewed in 
context, manifested its intent to restore the law re-
garding waivers to its state prior to Cathay Bank. 
Because the portion of subdivision (a)(1) upon which 
WRIO relies is found in subdivision (a) of the 1995 
statute, we conclude that it is not intended to abrogate 
or modify the rule against the enforcement of unlawful 
transactions, which antedates Cathay Bank and is not 
addressed in that case.FN16 WRIO failed to **222 
establish a valid waiver of the Coopers' usury defense, 
and thus summary judgment cannot be affirmed on 
this ground. 
 

FN16. We recognize that in enacting the 
current version of section 2856, the Legisla-
ture stated: “It is the intent of the Legislature 
that the types of waivers described in Section 
2856 ... do not violate the public policy of 
this state.” (Stats. 1996, ch. 1013, § 3, p. 
5987.) Because section 2856 does not de-
scribe the waiver of defenses based on the 
rule against the enforcement of unlawful 
transactions, and the history of the section 
manifests the Legislature's intent to preserve 
pre- Cathay Bank law, this statement cannot 
reasonably be viewed as evidence that the 
Legislature intended to abolish or limit the 
rule. 

 
E. Conclusion 

Because WRIO's challenges to the Coopers' usury 
defense fail as a matter of law on the facts that were 
undisputed for the purpose of WRIO's motion for 
summary judgment, we cannot say there are no triable 
issues regarding that defense. Accordingly, summary 
judgment was improper.FN17 
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FN17. In so concluding, we do not address 
the Coopers' contention that there are triable 
issues of fact regarding the item of interest 
valued at $19,014.45. 

 
*546 DISPOSITION 

The judgment is reversed. Appellants are awarded 
their costs. 
 
We concur: EPSTEIN, P.J., and WILLHITE, J. 
 
Cal.App. 2 Dist.,2007. 
WRI Opportunity Loans II LLC v. Cooper 
154 Cal.App.4th 525, 65 Cal.Rptr.3d 205, 07 Cal. 
Daily Op. Serv. 10,009, 2007 Daily Journal D.A.R. 
12,930 
 
END OF DOCUMENT 
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Court of Appeal, Fourth District, Division 1, Califor-

nia. 
CALIFORNIA SCHOOL BOARDS ASSOCIATION 

et al., Plaintiffs and Appellants, 
v. 

STATE of California et al., Defendants and Appel-
lants. 

 
No. D055659. 
Feb. 9, 2011. 

Rehearing Denied Mar. 8, 2011. 
Review Denied May 18, 2011. 

 
Background: School districts brought action against 
state for declaratory, injunctive, and writ relief chal-
lenging mandates imposed on districts by California 
Legislature with only nominal funding, and requested 
reimbursement. The Superior Court, San Diego 
County, No. 
37-2007-00082249-CU-WM-CTL,Charles R. Hayes, 
J., granted the requested relief, except that it refused to 
order reimbursement or to permit further discovery on 
that issue. Districts and state appealed. 
 
Holdings: The Court of Appeal, Haller, J., held that: 
(1) state's practice of only nominally funding man-
dates imposed on school districts did not satisfy state 
constitution; but 
(2) adequate remedy at law precluded mandamus 
relief for state's failure to satisfy constitution; 
(3) Legislature's funding of mandates imposed upon 
local agencies is discretionary; 
(4) writ of mandate directing Legislature to fund 
mandates violated separation of powers doctrine; and 
(5) denying districts' request to compel state to reim-
burse funds was proper. 

  
Affirmed in part and reversed in part. 

 
West Headnotes 

 
[1] Schools 345 19(1) 
 
345 Schools 
      345II Public Schools 

            345II(A) Establishment, School Lands and 
Funds, and Regulation in General 
                345k16 School Funds 
                      345k19 Apportionment and Disposition 
                          345k19(1) k. In general. Most Cited 
Cases  
 

State's practice of appropriating only a nominal 
amount to fund mandates imposed on school districts 
and deferring the remaining payment did not satisfy 
the constitutional provision requiring the state to fund 
state mandates imposed upon local agencies, even 
though the state made payments on the outstanding 
debt, where the state did not fix a date for full pay-
ment. West's Ann.Cal. Const. Art. 13B, § 6(a). 
 
[2] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Purpose of constitutional provision requiring the 
state to fund state mandates imposed upon local 
agencies is to preclude the state from shifting financial 
responsibility for carrying out governmental functions 
to local agencies, which are ill equipped to assume 
increased financial responsibilities because of the 
taxing and spending limitations that the state consti-
tution imposes. West's Ann.Cal. Const. Art. 13B, § 6. 
 
[3] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Under the constitutional provision requiring the 
state to fund state mandates imposed upon local 
agencies, if the State wants to require local school 
districts to provide new programs or services, it is free 
to do so, but not by requiring local entities to use their 
own revenues to pay for the programs. West's 
Ann.Cal. Const. Art. 13B, § 6. 
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[4] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Purpose of constitutional provision requiring the 
state to fund mandates imposed upon local agencies is 
to require each branch of government to live within its 
means, and to prohibit the state from circumventing 
this restriction by forcing local agencies such as 
school districts to bear the state's costs, even for a 
limited time period. West's Ann.Cal. Const. Art. 13B, 
§ 6. 
 
[5] Statutes 361 220 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k220 k. Legislative construction. 
Most Cited Cases  
 

A court should not accept later expressed legisla-
tive intent if the intent is inconsistent with the plain 
meaning of the prior act or its legislative history. 
 
[6] Constitutional Law 92 2451 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)1 In General 
                      92k2451 k. Interpretation of constitution 
in general. Most Cited Cases  
 
Constitutional Law 92 2457 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)1 In General 
                      92k2457 k. Interpretation of statutes. 
Most Cited Cases  
 

The interpretation of a statute or a constitutional 
provision is an exercise of the judicial power the 
Constitution assigns to the courts. 

 
[7] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

The statute requiring that “all” costs of state 
mandates imposed upon local agencies must be re-
imbursed by the state requires full payment once a 
mandate is determined by the Commission on State 
Mandates and any appeals process has been com-
pleted. West's Ann.Cal. Const. Art. 13B, § 6; West's 
Ann.Cal.Gov.Code § 17561(a). 
 
[8] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Statute allowing State Controller to adjust pay-
ments to fund state mandates imposed upon local 
agencies to correct for any prior underpayments does 
not authorize the state to make only nominal payments 
for a mandate. West's Ann.Cal. Const. Art. 13B, § 6; 
West's Ann.Cal.Gov.Code § 17561(d)(2)(C). 
 
[9] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

The statute providing that an initial reimburse-
ment claim for state mandates imposed upon local 
agencies “shall include accrued interest if the payment 
is being made more than 365 days after adoption of the 
statewide cost estimate for an initial claim” does not 
provide the Legislature with the authority to imple-
ment a policy under which it pays only a nominal 
amount of a mandated claim. West's Ann.Cal. Const. 
Art. 13B, § 6; West's Ann.Cal.Gov.Code § 17561.5. 
 
[10] Statutes 361 176 
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361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k176 k. Judicial authority and duty. 
Most Cited Cases  
 

The proper interpretation of a statute is a partic-
ularly appropriate subject for judicial resolution. 
 
[11] Declaratory Judgment 118A 201 
 
118A Declaratory Judgment 
      118AII Subjects of Declaratory Relief 
            118AII(K) Public Officers and Agencies 
                118Ak201 k. Officers and official acts in 
general. Most Cited Cases  
 

Judicial economy strongly supports the use of 
declaratory relief to avoid duplicative actions to 
challenge an agency's statutory interpretation or al-
leged policies. 
 
[12] Declaratory Judgment 118A 41 
 
118A Declaratory Judgment 
      118AI Nature and Grounds in General 
            118AI(C) Other Remedies 
                118Ak41 k. Existence and effect in general. 
Most Cited Cases  
 

The remedy of declarative relief is cumulative 
and does not restrict any other remedy. 
 
[13] Declaratory Judgment 118A 41 
 
118A Declaratory Judgment 
      118AI Nature and Grounds in General 
            118AI(C) Other Remedies 
                118Ak41 k. Existence and effect in general. 
Most Cited Cases  
 

The fact that another remedy is available is an 
insufficient ground for refusing declaratory relief. 
 
[14] Declaratory Judgment 118A 65 
 
118A Declaratory Judgment 
      118AI Nature and Grounds in General 
            118AI(D) Actual or Justiciable Controversy 

                118Ak65 k. Moot, abstract or hypothetical 
questions. Most Cited Cases  
 
Declaratory Judgment 118A 83 
 
118A Declaratory Judgment 
      118AII Subjects of Declaratory Relief 
            118AII(A) Rights in General 
                118Ak83 k. Nonliability. Most Cited Cases  
 

Declaratory relief is generally available to settle 
the parties' rights with respect to future actions, and 
not to correct conduct that occurred in the past. 
 
[15] Declaratory Judgment 118A 210 
 
118A Declaratory Judgment 
      118AII Subjects of Declaratory Relief 
            118AII(K) Public Officers and Agencies 
                118Ak210 k. Schools and school districts. 
Most Cited Cases  
 

Declaratory relief was a proper remedy for school 
districts' dispute with state over whether state's prac-
tice of paying only a nominal amount for mandated 
programs while deferring the balance of the cost con-
stituted a failure to provide a subvention of funds for 
the mandates as required by the state constitution, as 
there was an actual controversy between the parties 
regarding the interpretation of the state constitution 
and a statute, pertaining to the use of deferred mandate 
payments. West's Ann.Cal. Const. Art. 13B, § 6; 
West's Ann.Cal.Gov.Code § 17561. 
 
[16] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

If the Legislature identifies a statutory program in 
the Budget Act as a mandate for which no funding is 
provided in that fiscal year and specifically relieves 
school districts of the requirement that they implement 
the program, the remedy is self-executing in the sense 
that it does not require any affirmative action by the 
school district, i.e., if the Legislature makes this spe-
cific “nonfunding” designation, each school district is 
permitted to make its own determination not to im-
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plement the mandate. West's Ann.Cal.Gov.Code § 
17581.5 (2009). 
 
[17] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

If the Legislature does not fund a determined 
mandate imposed on a local agency and does not 
specifically designate the mandate as one for which no 
funding will be provided, the local agency or school 
district must perform the mandate, unless it affirma-
tively obtains relief under the statute authorizing a 
local agency to file a declaratory relief action to de-
clare an unfunded mandate unenforceable and enjoin 
its enforcement for that fiscal year. West's 
Ann.Cal.Gov.Code §§ 17581, 17612(c); § 17581.5 
(2009). 
 
[18] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

The remedy under the statute authorizing a local 
agency to file a declaratory relief action to declare an 
unfunded mandate unenforceable and enjoin its en-
forcement for that fiscal year is not self-executing, and 
requires the local entity to affirmatively seek judicial 
relief to be excused from the mandate. West's 
Ann.Cal.Gov.Code § 17612(c). 
 
[19] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

The remedy under the statute authorizing a local 
agency to file a declaratory relief action to declare an 
unfunded mandate unenforceable and enjoin its en-
forcement for that fiscal year affords relief prospec-
tively, and not as to funds previously paid out by a 
local agency to satisfy a state mandate. West's 

Ann.Cal.Gov.Code § 17612(c). 
 
[20] Mandamus 250 3(1) 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k3 Existence and Adequacy of Other 
Remedy in General 
                250k3(1) k. In general. Most Cited Cases  
 

Statute authorizing a local agency such as a 
school district to file a declaratory relief action to 
declare an unfunded mandate unenforceable and en-
join its enforcement for that fiscal year provided an 
adequate remedy at law for state's failure to satisfy 
state constitution in paying only a nominal amount to 
school districts for mandated programs while defer-
ring the balance of the cost, and thus mandamus relief 
was not appropriate. West's Ann.Cal. Const. Art. 13B, 
§ 6; West's Ann.Cal.Gov.Code § 17612(c). 
See Cal. Jur. 3d, Municipalities, § 557; Cal. Jur. 3d, 
Schools, § 8; Cal. Jur. 3d, State of California, § 106; 7 
Witkin, Summary of Cal. Law (10th ed. 2005) Con-
stitutional Law, § 148; 9 Witkin, Summary of Cal. Law 
(10th ed. 2005) Taxation, § 119 et seq. 
[21] Constitutional Law 92 990 
 
92 Constitutional Law 
      92VI Enforcement of Constitutional Provisions 
            92VI(C) Determination of Constitutional 
Questions 
                92VI(C)3 Presumptions and Construction as 
to Constitutionality 
                      92k990 k. In general. Most Cited Cases  
 

A court must presume the Legislature acts con-
sistent with the Constitution when enacting legisla-
tion, and must adopt an interpretation that upholds the 
statute's constitutionality, if the interpretation is con-
sistent with the statutory language and purpose. 
 
[22] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Under the statute authorizing a local agency to 
file a declaratory relief action to declare an unfunded 
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mandate unenforceable and enjoin its enforcement for 
that fiscal year, a party is permitted to seek relief for 
nominal funding as well as a complete lack of funding 
for a determined state mandate. West's Ann.Cal. 
Const. Art. 13B, § 6; West's Ann.Cal.Gov.Code § 
17612(c). 
 
[23] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

In the statute authorizing a local agency to file a 
declaratory relief action to declare an unfunded 
mandate unenforceable and enjoin its enforcement for 
that fiscal year, the word “deletes” does not refer to the 
physical act of entirely deleting an item from a budget 
bill, but refers more generally to the deletion of all or 
part of the administratively-determined cost from the 
amount required to be appropriated to the local entity. 
West's Ann.Cal.Gov.Code § 17612(c). 
 
[24] Appeal and Error 30 768 
 
30 Appeal and Error 
      30XII Briefs 
            30k768 k. Scope and effect. Most Cited Cases  
 

A footnote of school districts' appellate brief 
mentioning the issue in passing was insufficient to 
present the argument on appeal that the requirement 
that local entities bring an action every year to seek 
relief from unfunded mandates was an unreasonable 
restriction on districts' rights under the constitutional 
provision prohibiting the Legislature from imposing 
unfunded mandates on local government, where dis-
tricts did not cross-appeal from the portion of the trial 
court's order rejecting this argument. West's Ann.Cal. 
Const. Art. 13B, § 6; West's Ann.Cal.Gov.Code § 
17612(c). 
 
[25] Appeal and Error 30 881.1 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(C) Parties Entitled to Allege Error 
                30k881 Estoppel to Allege Error 
                      30k881.1 k. In general. Most Cited 

Cases  
 

State's prior agreement to make future payment in 
full for nominally funded mandates imposed on school 
district, and its prior position that districts were re-
quired to comply with these mandates, would preclude 
state from arguing that school districts waived claims 
for reimbursement for prior unpaid mandates by pre-
viously failing to seek relief under the statute author-
izing a local agency to file a declaratory relief action 
to declare an unfunded mandate unenforceable and 
enjoin its enforcement for that fiscal year. West's 
Ann.Cal. Const. Art. 13B, § 6; West's 
Ann.Cal.Gov.Code § 17612(c). 
 
[26] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Under the constitutional provision stating that the 
state must fund mandates imposed upon local agen-
cies, the Legislature had discretion not to fund such 
mandates and to require local agencies to seek relief 
from the mandates, and thus a writ of mandate re-
quiring the Legislature either to fund or suspend such 
mandates was improperly issued because it compelled 
a discretionary, not a ministerial, act. West's Ann.Cal. 
Const. Art. 13B, § 6(a); West's Ann.Cal.Gov.Code § 
17612(c); § 17581.5 (2009). 
 
[27] Mandamus 250 12 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k12 k. Nature of acts to be commanded. 
Most Cited Cases  
 

To obtain writ relief, the petitioner must show the 
respondent has a clear, present, and ministerial duty to 
act in a particular way. 
 
[28] Mandamus 250 12 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k12 k. Nature of acts to be commanded. 
Most Cited Cases  
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A ministerial duty, as required for writ of man-

date, is one that is required to be performed in a pre-
scribed manner under the mandate of legal authority 
without the exercise of discretion or judgment. 
 
[29] Mandamus 250 12 
 
250 Mandamus 
      250I Nature and Grounds in General 
            250k12 k. Nature of acts to be commanded. 
Most Cited Cases  
 

A writ of mandate should not compel action by 
the Legislature unless the duty to do the thing asked 
for is plain and unmixed with discretionary power or 
the exercise of judgment. 
 
[30] States 360 121 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k121 k. Administration of finances in 
general. Most Cited Cases  
 

Under the statute requiring the Legislature to 
place the cost of determined mandates imposed on 
local agencies in the annual Budget Bill, doing so was 
discretionary rather than ministerial, and thus a writ of 
mandate requiring the Legislature to do so was im-
properly issued, since placing items in the Budget Bill 
was a legislative power. West's Ann.Cal.Gov.Code § 
17561(b). 
 
[31] States 360 121 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k121 k. Administration of finances in 
general. Most Cited Cases  
 

The formulation of a budget bill, including the 
items to be placed in the bill, is inherently a discre-
tionary and a legislative power. 
 
[32] States 360 121 
 

360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k121 k. Administration of finances in 
general. Most Cited Cases  
 

The budget determination is limited by the Leg-
islature's own discretion, and beyond the interference 
of courts. 
 
[33] Constitutional Law 92 2525 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2499 Particular Issues and Applica-
tions 
                          92k2525 k. Taxation and public fi-
nance. Most Cited Cases  
 
Mandamus 250 100 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-
ficers and Boards and Municipalities 
                250k100 k. Appropriation or other disposi-
tion of public money. Most Cited Cases  
 
States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 
States 360 121 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k121 k. Administration of finances in 
general. Most Cited Cases  
 

Writ of mandate directing the Legislature either to 
fund or suspend state mandates imposed upon local 
agencies, and to place the cost of determined mandates 
imposed on local agencies in the annual Budget Bill, 
violated California's separation of powers doctrine. 
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West's Ann.Cal. Const. Art. 13B, § 6(a); West's 
Ann.Cal.Gov.Code § 17561(b). 
 
[34] Constitutional Law 92 2525 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2499 Particular Issues and Applica-
tions 
                          92k2525 k. Taxation and public fi-
nance. Most Cited Cases  
 
Constitutional Law 92 2560 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)3 Encroachment on Executive 
                      92k2542 Particular Issues and Applica-
tions 
                          92k2560 k. Taxation and public fi-
nance. Most Cited Cases  
 
States 360 121 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k121 k. Administration of finances in 
general. Most Cited Cases  
 

The enactment of a budget bill is fundamentally a 
legislative act, entrusted to the Legislature and the 
Governor and not the judiciary. 
 
[35] Constitutional Law 92 2470 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2470 k. In general. Most Cited Cases  
 

The California Constitution's separation of pow-
ers doctrine forbids the judiciary from issuing writs 
that direct the Legislature to take specific action, in-
cluding to appropriate funds and pass legislation. 

 
[36] Constitutional Law 92 2525 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2499 Particular Issues and Applica-
tions 
                          92k2525 k. Taxation and public fi-
nance. Most Cited Cases  
 

Under separation of powers principles, a court is 
prohibited from using its writ power to require an 
appropriation even if the Legislature is statutorily 
required to appropriate certain funds. 
 
[37] Constitutional Law 92 2470 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2470 k. In general. Most Cited Cases  
 

The judicial department has no power to revise 
even the most arbitrary and unfair action of the legis-
lative department, or of either house thereof, taken in 
pursuance of the power committed exclusively to that 
department by the constitution. 
 
[38] Constitutional Law 92 2525 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2499 Particular Issues and Applica-
tions 
                          92k2525 k. Taxation and public fi-
nance. Most Cited Cases  
 

Under the California Constitution, the separation 
of powers doctrine prohibits a court from compelling 
the Legislature to appropriate funds or to pay funds 
not yet appropriated. 
 
[39] Constitutional Law 92 2525 
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92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2499 Particular Issues and Applica-
tions 
                          92k2525 k. Taxation and public fi-
nance. Most Cited Cases  
 
States 360 130 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k129 Appropriations 
                360k130 k. Necessity. Most Cited Cases  
 

The rule that the separation of powers doctrine 
prohibits a court from compelling the Legislature to 
appropriate funds or to pay funds not yet appropriated 
is subject to a narrow exception when a court orders 
appropriate expenditures from already existing funds 
and the funds are reasonably available for the ex-
penditures in question, which means that the purposes 
for which those funds were appropriated are generally 
related to the nature of costs incurred, but this excep-
tion must be strictly construed and is inapplicable if 
the existing funds have been appropriated for other 
purposes. 
 
[40] Mandamus 250 100 
 
250 Mandamus 
      250II Subjects and Purposes of Relief 
            250II(B) Acts and Proceedings of Public Of-
ficers and Boards and Municipalities 
                250k100 k. Appropriation or other disposi-
tion of public money. Most Cited Cases  
 

A trial court has broad discretion to determine 
whether a mandamus remedy requiring a particular 
payment from an existing fund is warranted under the 
totality of the circumstances. 
 
[41] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  

 
Trial court acted within its discretion in denying 

school districts' request to compel state to reimburse 
funds spent on mandates imposed by state and only 
nominally funded, where districts sought more than 
$900 million in funds from state, the state was expe-
riencing an extreme budget crisis, districts cited only 
the Proposition 98 reversion fund as an account that 
could possibly contain funds reasonably related to the 
nature of costs incurred, appropriations for the budget 
year at issue were placed in a chartered bill following 
the Governor's signature on the Budget Act, and dis-
tricts did not come forward with any predicate facts 
showing a reasonable basis to believe sufficient funds 
existed and that the funds would meet the criteria of 
the exception. West's Ann.Cal. Const. Art. 13B, § 6. 
 
[42] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Trial court did not abuse its discretion in declin-
ing to permit school districts to engage in a 
wide-ranging discovery investigation in an attempt to 
identify state funds to pay over $900 million for prior 
mandates subject to a funding requirement under state 
constitution, before denying districts' request for an 
order compelling the state to reimburse such funds, 
where the state was experiencing an extreme budget 
crisis with a budget deficit estimated to be more than 
$20 billion; any money a court would direct to the 
school districts would reduce funds available for other 
obligations and implicate funding priorities and policy 
making decisions. West's Ann.Cal. Const. Art. 13B, § 
6. 
 
[43] Evidence 157 29 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k29 k. Public statutes. Most Cited Cases  
 

Court of Appeal would not take judicial notice of 
documents containing recently enacted statutes which 
apparently reflected additional deferred mandates, in 
school districts' cross-appeal challenging trial court's 
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denial of their request to compel state to reimburse 
funds spent on mandates imposed by state and only 
nominally funded, where the documents were not 
presented to the trial court. West's Ann.Cal. Const. 
Art. 13B, § 6. 
 
[44] Evidence 157 33 
 
157 Evidence 
      157I Judicial Notice 
            157k27 Laws of the State 
                157k33 k. Legislative proceedings and 
journals. Most Cited Cases  
 

Court of Appeal would not take judicial notice of 
reports by the Legislature Analyst's Office prepared 
after the judgment was entered in the trial court, in 
school districts' cross-appeal challenging trial court's 
denial of their request to compel state to reimburse 
funds spent on mandates imposed by state and only 
nominally funded. West's Ann.Cal. Const. Art. 13B, § 
6. 
 
[45] Appeal and Error 30 837(9) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(A) Scope, Standards, and Extent, in 
General 
                30k837 Matters or Evidence Considered in 
Determining Question 
                      30k837(9) k. Matters occurring after 
judgment. Most Cited Cases  
 

Generally, when reviewing the correctness of a 
trial court's judgment, an appellate court will consider 
only matters which were part of the record at the time 
the judgment was entered. 
 
**701 Edmund G. Brown, Jr., and Kamala D. Harris, 
Attorneys General, Jonathan K. Renner, Assistant 
Attorney General, Zackery P. Morazzini and Ross C. 
Moody, Deputy Attorneys General, for Defendants 
and Appellants State of California, Department of 
Finance and State Controller's Office. 
 
Olson, Hagel & Fishburn, Deborah B. Caplan, N. 
Eugene Hill and Matthew R. Cody for Plaintiffs and 
Appellants. 
 

HALLER, J. 
*778 When the Legislature enacts a law requiring 

a local school district to implement a new program or 
a higher level of service, the California Constitution 
requires the State of California (State) to pay the cost 
of the mandate and prohibits the State from transfer-
ring the cost to the school district. During the past 
decade, the Legislature has enacted numerous statutes 
requiring school districts to implement many **702 
new programs and services. *779 However, because 
of budget difficulties, the State has not paid the full 
cost of these programs and services. Instead, it has 
sought to satisfy the constitutional requirement by 
paying a nominal amount for each mandate and de-
ferring the remaining costs to an indefinite time. 
 

In 2007, the California School Boards Associa-
tion and several school districts (collectively School 
Districts) brought a lawsuit against the State and two 
of its officers, challenging this practice of deferring, 
rather than paying in full, the cost of the state-imposed 
mandates.FN1 The School Districts sought several 
forms of relief, including: (1) declaratory relief that 
this practice was unconstitutional; (2) injunctive relief 
prohibiting the State from engaging in this practice in 
the future; and (3) an order requiring the State to re-
imburse the School Districts for more than $900 mil-
lion in unpaid costs incurred in complying with prior 
mandates. The State countered that its practice was 
authorized under the California Constitution and im-
plementing statutes, and the court was barred by the 
separation of powers doctrine and equitable principles 
from ordering the requested relief. 
 

FN1. The plaintiffs are: California School 
Boards Association, Education Legal Alli-
ance, San Diego County Office of Education, 
San Diego Unified School District, Clovis 
Unified School District, Riverside Unified 
School District, and San Jose Unified School 
District. The individual defendants are: Mi-
chael Genest, in his capacity as director of 
the California Department of Finance, and 
John Chiang in his capacity as State Con-
troller. We refer to defendants collectively as 
State. 

 
After reviewing the parties' documentary evi-

dence and conducting a hearing, the trial court found 
the State's deferral practice violated the California 
Constitution and several applicable statutes. (See Cal. 
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Const., art. XIII B, § 6; Gov.Code, §§ 17500 et seq.) 
FN2 The court further found the School Districts were 
entitled to declaratory and injunctive relief and issued 
a writ commanding the State in the future to fully fund 
School District mandated programs (as found by the 
Commission on State Mandates) or to affirmatively 
excuse the School Districts from these mandates under 
section 17581.5. However, the court declined to order 
the State to reimburse the School Districts for costs 
previously incurred to comply with prior mandates, 
concluding this order would violate separation of 
powers principles. Both sets of parties appeal. 
 

FN2. Undesignated statutory references are 
to the Government Code. All article refer-
ences are to the California Constitution. 

 
On the State's appeal, we conclude the court 

properly granted declaratory relief interpreting the 
applicable constitutional and statutory provisions to 
mean that the State's payment of a nominal amount for 
a mandate imposed on a local school district, with an 
intention to pay the remaining cost at an unspecified 
time, does not comply with article XIII B, section 6 
and the implementing statutes. However, we deter-
mine the court erred in ordering *780 injunctive relief 
because: (1) the ordered relief was inconsistent with 
the statutory scheme; (2) the writ required the per-
formance of a discretionary, rather than a ministerial, 
duty; and (3) equitable relief was unwarranted because 
the School Districts have an adequate legal remedy for 
future violations under section 17612, subdivision (c). 
 

With respect to the School Districts' cross-appeal, 
we determine the court did not abuse its discretion in 
refusing to order the State to pay the almost $1 billion 
in previously deferred costs or to permit the School 
Districts to conduct further discovery on the reim-
bursement issue. 
 

**703 SUMMARY OF LAW GOVERNING 
SCHOOL DISTRICT STATE MANDATES 
Before 1978, local governments received a sub-

stantial portion of their financing through property 
taxes. In 1978, the voters adopted Proposition 13, 
adding article XIII A to the California Constitution, 
which imposed strict limits on the government's power 
to impose property taxes. The next year, the voters 
adopted Proposition 4, adding article XIII B, which 
imposed corresponding limits on governmental power 
to spend for public purposes. (See County of San Di-

ego v. State of California (1997) 15 Cal.4th 68, 80–81, 
61 Cal.Rptr.2d 134, 931 P.2d 312; County of Los 
Angeles v. Commission on State Mandates (2007) 150 
Cal.App.4th 898, 905, 58 Cal.Rptr.3d 762.) 
 

One key component of article XIII B's spending 
limitations is contained in section 6, which states: 
“Whenever the Legislature or any state agency man-
dates a new program or higher level of service on any 
local government, the state shall provide a subvention 
of funds to reimburse such local government for the 
costs of such program or increased level of service....” 
(Art. XIII B, § 6, subd. (a).) The intent underlying this 
section was to “preclude the state from shifting fi-
nancial responsibility for carrying out governmental 
functions to local agencies, which are ‘ill equipped’ to 
assume increased financial responsibilities because of 
the taxing and spending limitations that articles XIII A 
and XIII B impose. [Citations.]” (County of San Diego 
v. State of California, supra, 15 Cal.4th at p. 81, 61 
Cal.Rptr.2d 134, 931 P.2d 312.) 
 

In 1984, the Legislature enacted a comprehensive 
statutory and administrative scheme for implementing 
article XIII B, section 6. (§ 17500 et seq.; Kinlaw v. 
State of California (1991) 54 Cal.3d 326, 331–333, 
285 Cal.Rptr. 66, 814 P.2d 1308; County of San Diego 
v. State of California (2008) 164 Cal.App.4th 580, 
588, 79 Cal.Rptr.3d 489 (County of San Diego ).) In so 
doing, the Legislature created the Commission on 
State Mandates (Commission) to resolve questions as 
to whether a statute imposes “state-mandated costs on 
a local agency within the meaning of section 6.” *781 
(County of San Diego v. State of California, supra, 15 
Cal.4th at p. 81, 61 Cal.Rptr.2d 134, 931 P.2d 312; §§ 
17525, 17533 et seq.) Under this regulatory scheme, 
when the Legislature enacts a statute imposing obli-
gations on a local agency or a school district without 
providing additional funding, the local entity may file 
a test claim with the Commission, which, after a pub-
lic hearing, must determine whether the statute re-
quires a new program or increased level of service. 
(County of San Diego v. State of California, supra, 15 
Cal.4th at p. 81, 61 Cal.Rptr.2d 134, 931 P.2d 312; §§ 
17551, 17555.) If the Commission determines the 
statute meets this criteria, the Commission must de-
termine the cost of the mandated program or service 
and then notify specified legislative entities and ex-
ecutive officers of this decision. (§§ 17557, 17555.) A 
local agency or school district may challenge the 
Commission's findings by administrative mandate 
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proceedings. (§ 17559; Code Civ. Proc., § 1094.5.) 
 

Once this administrative/judicial process is ex-
hausted and a statute is determined to impose 
state-mandated costs, the Legislature is required to 
appropriate funds to reimburse the local entity for 
these costs. (§§ 17561, subd. (a), 17612, subd. (a).) “If 
the Legislature refuses to appropriate money for [the] 
reimbursable mandate, the local agency [or school 
district] may file ‘an action in declaratory relief to 
declare the mandate unenforceable and enjoin its en-
forcement’ ” under **704section 17612, subdivision 
(c). (County of San Diego v. State of California, supra, 
15 Cal.4th at p. 82, 61 Cal.Rptr.2d 134, 931 P.2d 312.) 
 

Section 17612, subdivision (c) (formerly subdi-
vision (b)) initially provided the exclusive method for 
a local entity to seek relief from an unfunded mandate. 
However, in 1990, the Legislature added section 
17581, which provides an alternative to the judicial 
proceeding under section 17612. It provides that a 
local agency is relieved of the obligation to implement 
an unfunded mandate if the Legislature specifically 
identifies the mandate and declines to fund it in the 
annual Budget Act. (§ 17581, subd. (a); see 
Tri–County Special Educ. Local Plan Area v. County 
of Tuolumne (2004) 123 Cal.App.4th 563, 571–572, 
19 Cal.Rptr.3d 884 (Tri–County ).) The Legislature 
later added section 17581.5, which creates similar (but 
more limited) relief for certain unfunded mandates 
imposed on school districts. 
 

Section 17552 declares that these statutory pro-
visions “provide the sole and exclusive procedure by 
which a local agency or school district may claim 
reimbursement for costs mandated by the state as 
required by Section 6 of Article XIII B....” 
 
FACTUAL AND PROCEDURAL BACKGROUND 

In November 2007, the School Districts filed a 
lawsuit in San Diego County Superior Court alleging 
the State has refused to comply with its *782 obliga-
tion to provide reimbursement under article XIII B, 
section 6 for costs “mandated by the State” after the 
Commission has determined the existence and costs of 
the mandates. The State filed an answer denying these 
claims. The court set a briefing schedule and a hearing 
date in May 2008. 
 

In their moving papers, the School Districts pre-
sented evidence showing that since 2002, the Legis-

lature has engaged in a routine practice of appropri-
ating $1,000 for each mandate imposed on the School 
Districts, rather than appropriating the full amount of 
the program costs. Specifically, for the 2007–2008 
fiscal year, the Commission found 38 separate pro-
grams or services require reimbursement as unfunded 
mandates under article XIII B, section 6. In each case, 
the State did not appeal or the appeal was decided 
adversely to the State. The State then appropriated 
$1,000 for each of the 38 programs. These mandates 
included items such as: annual parent notification, 
pupil health screening, criminal background checks, 
AIDS prevention instruction, immunization records, 
teacher incentive program, and pupil promotion and 
retention. The School Districts presented evidence 
that as compared with this $38,000 appropriated 
funding, the total statewide cost estimates for the 
programs in the 2007–2008 fiscal year exceeded $160 
million. Further, the $1,000 appropriation per program 
equates to about $1 for each California school district 
for the entire fiscal year. 
 

The School Districts also presented evidence 
showing the State refers to this funding method as “ 
‘deferred’ ” mandate payments or an “Education 
Credit Card,” which the Legislative Analyst's Office 
states “means that [full] funding will be provided at 
some unspecified future time.” Although the State 
acknowledges it does not provide full funding for 
state-mandated programs on an annual basis, the State 
maintains the deferral practice complied with Article 
XIII B, section 6, and thus the School Districts are 
“required to perform the mandated activities.” A 
Legislative Analyst Office report states that the “credit 
card [method] represents a way the state has main-
tained [mandated] program[s] while cutting expendi-
tures during slow economic times,” and “represents 
**705 amounts the state owes to K–14 education for 
costs that were not fully funded during the fiscal year 
in which services were provided.” 
 

The evidence showed the total amount of unpaid 
school mandate funding is estimated to reach $435 
million (without interest) by the end of the 2007–2008 
fiscal year. For example, the accumulated deficiency 
for the “Standardized Testing and Reporting” mandate 
was more than $200 million. The approximate amount 
of costs for incurred unreimbursed programs and ser-
vices include: $30 million for the San Diego Unified 
School District; $14 million for the Clovis Unified 
School District, and $12 million for the San Jose 
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Unified School District. The Governor's proposed 
budget for the *783 2008–2009 fiscal year continued 
the deferral practice, allocating only $1,000 for each 
of 38 mandates instead of the estimated $180 million 
required to fund these mandates. 
 

The School Districts argued the deferred funding 
method violates article XIII B, section 6, and the im-
plementing statutory scheme. They requested the 
court to issue a writ: (1) ordering the State to comply 
with its statutory obligations to identify each mandate 
in the annual budget bill “and to either appropriate 
funds to cover the costs of [the] mandate or to suspend 
the obligation to provide the mandated service or 
program”; (2) ordering the State to reimburse the 
School Districts for all costs previously incurred in 
providing state-mandated programs and services from 
existing state accounts; and (3) declaring certain 
mandate statutes unconstitutional to the extent they do 
not require the State to pay the full cost of the State's 
mandated programs and services or impose an undue 
restriction on the enforcement of the constitutional 
right to reimbursement. 
 

In opposition, the State acknowledged the exist-
ence of its deferral practice, but argued the $1,000 
funding was proper because neither the California 
Constitution nor the applicable statutes require the 
mandates be paid “immediately,” particularly because 
the State has agreed to pay interest on any delayed 
payments. According to the State, “[school] districts 
that have performed under the mandates are guaran-
teed to receive payment for properly submitted 
claims.” The State additionally argued that writ relief 
was not appropriate because the allegations do not 
show the State has failed to perform a ministerial duty 
and the School Districts have a statutory remedy in 
section 17612, subdivision (c). The State also argued 
the separation of powers doctrine prohibited the court 
from entering a judgment against the State for man-
date amounts owed from previous years. 
 

After briefing and the submission of evidence was 
completed, this court filed its decision in County of 
San Diego, supra, 164 Cal.App.4th 580, 79 
Cal.Rptr.3d 489, in which we reversed a superior court 
judgment requiring the State to appropriate funds over 
a 15–year period to pay San Diego and Orange 
Counties for amounts owed for their previously in-
curred mandate costs. (Id. at pp. 592, 593–597, 79 
Cal.Rptr.3d 489.) We held the court's order compel-

ling the appropriation violated the separation of pow-
ers doctrine, and the order was unnecessary because 
the Legislature had enacted a specific statute pertain-
ing to outstanding mandate debt owed to counties. (Id. 
at pp. 594, 595–596, 79 Cal.Rptr.3d 489.) We addi-
tionally held the court did not abuse its discretion in 
refusing to order the State to pay this debt from ex-
isting fund accounts. (Id. at pp. 597–603, 79 
Cal.Rptr.3d 489.) 
 

The trial court then permitted the parties to file 
supplemental briefs on the impact**706 of County of 
San Diego on the issues before the court. After the 
*784 additional briefing and a hearing, the trial court 
issued a written decision, finding the State's practice 
of deferring payment to the School Districts violated 
the language and intent of Article XIII B, section 6, 
and the statutory scheme enacted to implement the 
constitutional provision. The trial court found the 
evidence showed “virtually all” school districts had 
suffered “adverse effects” from the State's failure to 
timely provide mandate funding, and quoted from a 
2006–2007 Governor's Budget Analysis showing the 
State estimated it owes the school districts “ ‘ap-
proximately $1.2 billion for unpaid mandate costs 
through 2005–2006.’ ” 
 

The trial court additionally concluded the legal 
remedy contained in section 17612, subdivision (c) 
was not available to the School Districts to challenge 
the nominal funding practice because this statutory 
remedy applies only if the Legislature completely 
“deletes” the mandate funding from the Budget Act. 
The court found that by providing a nominal amount 
for each mandate, “the Legislature has effectively 
circumvented [School Districts] from exercising their 
statutory remedy” under section 17612, subdivision 
(c), and thus the School Districts “have no adequate 
available legal remedy but for this writ of mandate.” 
 

However, relying on County of San Diego, supra, 
164 Cal.App.4th 580, 79 Cal.Rptr.3d 489, the trial 
court refused to order the State to pay amounts owed 
to the School Districts for prior mandates. As detailed 
below, the court found it was barred by the separation 
of powers doctrine from issuing this order, and that the 
exception for ordering payment from existing funds 
was inapplicable. The court also denied the School 
Districts' request to conduct further discovery on this 
issue. 
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The court then issued a lengthy judgment and a 
writ of mandate. With respect to the ordered declara-
tory relief, Paragraph 7 of the judgment reads: “The 
Court finds that an actual controversy exists between 
petitioners and respondents as to the nature of the 
requirement imposed upon the State by article XIII B, 
section 6 of the California Constitution and the statu-
tory scheme set forth at Gov.Code §§ 17500 et seq. 
that makes declaratory relief under Code of Civil 
Procedure § 1060 appropriate. The Court hereby finds 
and declares that the State's failure to include the full 
costs of all mandates as determined by the [Commis-
sion] in the Budget Act, and its practice of appropri-
ating $1,000 and deferring the balance of the costs of 
those mandates, constitutes a failure to provide a 
subvention of funds for the mandates as required by 
article XIII B, section 6 and violates the constitutional 
rights conferred by that provision and the specific 
procedures set forth at Gov.Code §§ 17500 et seq.” 
 

The writ of mandate states in relevant part: “[T]he 
[State and its officers] are commanded to: [¶] 1. En-
sure that the costs of each mandate determined to *785 
be reimbursable by the Commission on State Man-
dates, including interest, shall be included in the 
Governor's proposed budget as required by Govern-
ment Code sections 17500 et seq. and in particular 
sections 17561 and 17612 unless specifically identi-
fied and suspended pursuant to Government Code 
[section] 17581.5. [¶] 2. [The State and its officers] are 
enjoined from appropriating an amount for any man-
date to [the School Districts] less than the amount 
determined to be reimbursable by the Commission on 
State Mandates. Said [parties] shall not defer any 
balance of any mandated program and shall include 
the full amount determined to be reimbursable in the 
Governor's proposed budget unless **707 suspended 
pursuant to Government Code section 17581.5.” 
(Italics added.) The court ordered the State to file a 
return in the superior court certifying its compliance 
with the writ. 
 

Both sets of parties appeal. 
 

DISCUSSION 
I. Deferred Mandate Payment Is Not Equivalent to a 

Funded Mandate 
[1] Before addressing the parties' specific con-

tentions raised on appeal and cross-appeal, it is nec-
essary to resolve the fundamental legal dispute un-
derlying each of the parties' contentions: whether the 

State complies with its constitutional and statutory 
obligations to fund a mandate imposed on the School 
Districts by appropriating a nominal ($1,000) amount 
for the mandated program, with the intention to pay 
the remainder with interest at an unspecified time. As 
explained below, we agree with the trial court's de-
termination that a deferred appropriation is not a 
funded mandate within the meaning of article XIII B, 
section 6, and the implementing statutory provisions. 
 

Article XIII B, section 6 provides: “Whenever the 
Legislature or any state agency mandates a new pro-
gram or higher level of service on any local govern-
ment [defined to include school districts], the State 
shall provide a subvention of funds to reimburse that 
local government for the costs of the program or in-
creased level of service [with exceptions not applica-
ble here]....” (Art. XIII B, § 6, subd. (a).) Subvention 
means “ ‘a grant of financial aid or assistance, or a 
subsidy.’ ” (County of San Diego, supra, 164 
Cal.App.4th at p. 588, fn. 4, 79 Cal.Rptr.3d 489.) 
 

[2] This reimbursement obligation was “en-
shrined in the Constitution ... to provide local entities 
with the assurance that state mandates would not place 
additional burdens on their increasingly limited rev-
enue resources.” *786(Lucia Mar Unified School Dist. 
v. Honig (1988) 44 Cal.3d 830, 836, fn. 6, 244 
Cal.Rptr. 677, 750 P.2d 318; County of Sonoma v. 
Commission on State Mandates (2000) 84 
Cal.App.4th 1264, 1282, 101 Cal.Rptr.2d 784.) 
“Section 6 recognizes that articles XIII A and XIII B 
severely restrict the taxing and spending powers of 
local governments. [Citation.] Its purpose is to pre-
clude the state from shifting financial responsibility 
for carrying out governmental functions to local 
agencies, which are ‘ill equipped’ to assume increased 
financial responsibilities because of the taxing and 
spending limitations that articles XIII A and XIII B 
impose. [Citations.] With certain exceptions, section 6 
‘[e]ssentially’ requires the state ‘to pay for any new 
government programs, or for higher levels of service 
under existing programs, that it imposes upon local 
governmental agencies. [Citation.]’ ” (County of San 
Diego v. State of California, supra, 15 Cal.4th at p. 81, 
61 Cal.Rptr.2d 134, 931 P.2d 312; accord County of 
Los Angeles v. Commission on State Mandates (2003) 
110 Cal.App.4th 1176, 1188–1189, 2 Cal.Rptr.3d 419; 
County of Sonoma v. Commission on State Mandates, 
supra, 84 Cal.App.4th at p. 1282, 101 Cal.Rptr.2d 
784; Redevelopment Agency v. Commission on State 
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Mandates (1997) 55 Cal.App.4th 976, 985, 64 
Cal.Rptr.2d 270.) 
 

The implementing statutes are consistent with this 
intent. Section 17561 is the primary code section that 
sets forth the State's duties once a mandate is deter-
mined by the Commission. Section 17561, subdivision 
(a) states: “The state shall reimburse each local agency 
and school district for all ‘costs mandated by the 
**708 state,’ as defined in Section 17514 [[[[FN3] and 
for legislatively determined mandates in accordance 
with Section 17573 [FN4].” (Italics added.) Section 
17561, subdivision (b)(1)(A) states: “For the initial 
fiscal year during which costs are incurred ... [¶] ... 
[a]ny statute mandating these costs shall provide an 
appropriation therefor.” (Italics added.) Section 
17561, subdivision (b)(2) states: “In subsequent fiscal 
years appropriations for these costs shall be included 
in the annual Governor's Budget and in the accom-
panying Budget bill....” (Italics added.) Section 17561, 
subdivision (c) provides: “The amount appropriated to 
reimburse local agencies and school districts for costs 
mandated by the state shall be appropriated to the 
Controller for disbursement.” (Italics added.) 
 

FN3. Section 17514 defines “ ‘costs man-
dated by the state’ ” to “mean [ ] any in-
creased costs which a local agency or school 
district is required to incur after July 1, 1980, 
as a result of any statute enacted on or after 
January 1, 1975, or any [specified] executive 
order ..., which mandates a new program or 
higher level of service of an existing program 
within the meaning of Section 6 of Article 
XIII B of the California Constitution.” 

 
FN4. Section 17573 provides for a legislative 
settlement process as an alternative to the 
more lengthy Commission process for man-
date determinations. 

 
In this case, the Commission found 38 separate 

school district programs or services require reim-
bursement as unfunded mandates under article XIII B, 
section 6, and in each case, the State did not appeal or 
the appeal was decided adversely to the State. Many of 
these programs were found to cost more than *787 $1 
million. However, instead of appropriating the full 
amount determined by the Commission to be the total 
cost of each program, the State appropriated $1,000 
for each program, approximately $1 per school district 

for each mandated program. 
 

[3] This practice violates the language and intent 
of the constitutional and statutory provisions. By at-
tempting to pay for the new programs with a “credit 
card” with no fixed date for full payment, the State is 
shifting the actual costs of these mandates to the local 
school districts. The fact that the State takes the posi-
tion (without any specific legislation to this effect) that 
it intends to pay the full cost with interest does not 
eliminate the cost burden. Unless it is excused from 
implementing the program, each school district will 
have a current cost for the program or increased level 
of service. Under article XIII B, section 6, if the State 
wants to require the local school districts to provide 
new programs or services, it is free to do so, but not by 
requiring the local entities to use their own revenues to 
pay for the programs. 
 

[4] The State concedes the intent underlying the 
constitutional and statutory provisions was to prevent 
cost-shifting to the local governments, but argues that 
payment at some later, undefined time, is consistent 
with this intent, as long as interest is eventually paid to 
the School Districts. However, this argument is in-
consistent with the fundamental purpose of article 
XIII B, section 6, which was to require each branch of 
government to live within its means, and to prohibit 
the entity having superior authority (the State) from 
circumventing this restriction by forcing local agen-
cies such as School Districts to bear the State's costs, 
even for a limited time period. By imposing on local 
school districts the financial obligation to provide 
state-mandated programs on an indeterminate and 
open-ended basis, the State is requiring school dis-
tricts to use their own revenues to fund programs or 
services imposed by the state. Under this deferral 
**709 practice, the State has exercised its authority to 
order many new programs and services, but has de-
clined to pay for them until some indefinite time in the 
future. This essentially is a compelled loan and di-
rectly contradicts the language and the intent of article 
XIII B, section 6, and the implementing statutes. 
 

We reject the State's arguments in support of a 
contrary conclusion. 
 

First, the State notes that article XIII B, section 6, 
as originally enacted, did not contain an express 
temporal requirement for mandate payments, but in 
2004 voters (through Proposition 1A) adopted 
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amendments requiring appropriations in “the full 
payable amount.” FN5 These amendments expressly 
applied *788 only to “a city, county, city and county, 
or special district,” and not to school districts. (Art. 
XIII B, § 6, subd. (b), par. (4).) The State claims that 
Proposition 1A was placed on the ballot as a result of a 
political compromise between local governments and 
the State arising from local government budget diffi-
culties caused by the State's practice of deferring 
mandate payments to these entities. The State thus 
contends the “very fact that cities and counties had to 
go to the ballot and obtain specific limits on the timing 
of payments for mandates confirms that section 6 had 
no temporal requirement at all prior to Proposition 
1A.” The State further asserts that if the School Dis-
tricts want the same benefits, they will need to nego-
tiate a similar political compromise with the State. 
 

FN5. Under the amendments, beginning in 
the 2005–2006 fiscal year, the Legislature 
must generally appropriate the “full” amount 
of the mandate or suspend the operation of 
the mandate for the fiscal year. (Art. XIII B, § 
6, subd. (b), par. (1).) The amendment further 
provided that for a mandate incurred prior to 
the 2004–2005 fiscal year, the amounts “may 
be paid over a term of years, as prescribed by 
law.” (Art. XIII B, § 6, subd. (b), par. (2).) 
This “prescribed by law” term for repayment 
of amounts owed by the cities and counties is 
now a 15–year period, as set forth in section 
17617. 

 
These arguments are unpersuasive. There is 

nothing in the language of Proposition 1A, or in the 
ballot materials presented to the voters, showing the 
State did not already have the obligation to fully fund 
the mandates when they were imposed. The Proposi-
tion 1A compromise added several new features to the 
local-state mandate relationship, including a specific 
constitutional provision making clear that the deferral 
practice (with respect to cities and counties) would no 
longer be tolerated and adding a requirement that the 
Legislature provide a specific time period for the State 
to reimburse these local entities for the prior mandate 
debt. (Art. XIII B, § 6, subd. (b), pars. (1), (2).) This 
compromise does not mean the deferral practice was 
authorized under the prior law, and did not involve 
any type of concession that the practice was previ-
ously legally authorized. 
 

[5][6] Moreover, even assuming there was an in-
dication that the parties to the compromise, or the 
voters in adopting Proposition 1A, believed the prior 
law allowed the State to defer payments, this belief is 
not binding on a court. (See Carter v. California Dept. 
of Veterans Affairs (2006) 38 Cal.4th 914, 922–923, 
44 Cal.Rptr.3d 223, 135 P.3d 637.) A court should not 
accept later expressed legislative intent if the intent is 
inconsistent with the plain meaning of the prior act or 
its legislative history. (Id. at p. 922, 44 Cal.Rptr.3d 
223, 135 P.3d 637.) The interpretation of a statute or a 
constitutional provision “ ‘is an exercise of the judicial 
power the Constitution assigns to the courts.’ [Cita-
tion.]” (Ibid.; see Murray v. Oceanside Unified School 
Dist. (2000) 79 Cal.App.4th 1338, 1348, 95 
Cal.Rptr.2d 28.) 
 

**710 [7] The State also contends the court erred 
in determining the deferral method was improper 
because the constitutional and statutory provisions do 
not specifically “say that the reimbursement must be 
made in full in a single payment, or within one year.” 
However, the fact that a “payment in full” *789 phrase 
was not used does not mean the Legislature intended 
to permit a deferral of funds. As discussed, article XIII 
B, section 6's language and underlying intent impose 
the timeliness requirement for the reimbursement 
obligation without the need to use these precise words. 
Likewise, section 17561, subdivision (a)'s statement 
that “all” costs must be reimbursed by the State is a 
clear statutory directive requiring full payment once a 
mandate is determined by the Commission (and any 
appeals process has been completed). An interpreta-
tion of section 17561 that would allow partial pay-
ments would render the word “all” superfluous. 
 

[8] The State next contends that section 17561, 
subdivision (d)(2)(C), which allows the State Con-
troller to adjust the mandate payments to correct for 
any prior underpayments, “expressly contemplates 
that the initial payment may not be payment in full.” 
FN6 However, section 17561, subdivision (d)(2)(C) 
pertains to the Controller's audit function, allowing the 
Controller to correct inaccurate fund disbursements 
after auditing the local entity's supporting records. 
This administrative power to adjust payments is not 
equivalent to stating that the Legislature has the au-
thority to provide a nominal payment for a mandate. 
 

FN6. Section 17561, subdivision (d)(2)(C) 
states: “The Controller shall adjust the pay-
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ment to correct for any underpayments or 
overpayments that occurred in previous fiscal 
years.” 

 
The State also relies on the Controller's statutory 

authority to issue “ ‘prorated’ ” payments. Section 
17567 states that the Controller must “prorate claims” 
if “the amount appropriated for reimbursement pur-
poses pursuant to Section 17561 is not sufficient to 
pay all of the claims approved by the Controller.” This 
code section does not provide the Legislature with the 
legal authority to provide insufficient funding for 
mandates. To the contrary, section 17567 specifically 
states that “[i]n the event that the Controller finds it 
necessary to prorate claims as provided by this sec-
tion, the Controller shall immediately report this action 
to [specified executive and legislative entities and 
officers] in order to assure appropriations of these 
funds in the Budget Act.” (§ 17567, italics added.) 
 

[9] We similarly reject the State's reliance on 
section 17561.5, which provides that an initial reim-
bursement claim “shall include accrued interest ... if 
the payment is being made more than 365 days after 
adoption of the statewide cost estimate for an initial 
claim....” This required interest payment does not 
provide the Legislature with the authority to imple-
ment a policy under which it pays only a nominal 
amount of a mandated claim. Rather it provides for 
interest payments where the actual costs are less than 
those estimated as costs during the Commission pro-
cess. 
 

We also find unconvincing the State's discussion 
of the fact that in the 2006–2007 fiscal year it made 
payments on the outstanding mandate debt and *790 
that these “payments demonstrate that the Constitu-
tional right to reimbursement is being honored 
through the practice of deferred payments.” As the 
Legislative Analyst Office noted, the State repaid 
some outstanding claims while at the same time de-
ferring more claims in the subsequent year. A single 
reimbursement payment does not show the mandates 
are being timely funded. 
 

**711 We thus conclude the Legislature's prac-
tice of nominal funding of state mandates with the 
intention to pay the mandate in full with interest at an 
unspecified time does not constitute a funded mandate 
under the applicable constitutional and statutory pro-
visions. 

 
II. Parties' Appellate Challenges to Judgment and 

Writ 
Having determined the deferral practice is im-

proper, we now consider the parties' specific appellate 
challenges to the trial court's determinations regarding 
the relief requested by the School Districts. 
 

A. Court's Grant of Declaratory Relief 
[10][11][12][13][14] “Declaratory relief is an 

equitable remedy, which is available to an interested 
person in a case ‘of actual controversy relating to the 
legal rights and duties of the respective parties....' 
(Code Civ. Proc., § 1060....)” ( In re Claudia E. (2008) 
163 Cal.App.4th 627, 633, 77 Cal.Rptr.3d 722.) “ ‘The 
purpose of a declaratory judgment is to “serve some 
practical end in quieting or stabilizing an uncertain or 
disputed jural relation.” ’ [Citation.] ‘Another purpose 
is to liquidate doubts with respect to uncertainties or 
controversies which might otherwise result in subse-
quent litigation [citation].’ [Citation.] The proper 
interpretation of a statute is a particularly appropriate 
subject for judicial resolution. [Citations.] Addition-
ally, judicial economy strongly supports the use of 
declaratory relief to avoid duplicative actions to 
challenge an agency's statutory interpretation or al-
leged policies. [Citation.] [¶] The remedy of declara-
tive relief is cumulative and does not restrict any other 
remedy....” (Ibid.) Thus, the fact that “another remedy 
is available is an insufficient ground for refusing de-
claratory relief.” (Filarsky v. Superior Court (2002) 
28 Cal.4th 419, 433, 121 Cal.Rptr.2d 844, 49 P.3d 
194.) Moreover, declaratory relief is generally avail-
able to settle the parties' rights with respect to future 
actions, and not to correct conduct that occurred in the 
past. 
 

[15] In Paragraph 7 of the judgment, the court 
declared that the State's practice of paying only a 
nominal amount for a mandated program while de-
ferring the balance of the cost “constitutes a failure to 
provide a subvention of funds for the mandates as 
required by article XIII B, section 6 and violates the 
constitutional rights conferred by that provision and 
the specific procedures *791 set forth at [sections] 
17500 et seq.” This form of declaratory relief was 
proper, as there was an actual controversy between the 
parties regarding the interpretation of article XIII B, 
section 6 and section 17561, pertaining to the use of 
deferred mandate payments. The declaration will 
prevent further issues arising from the conflicting 
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interpretations, and was an effective remedy to settle 
the parties' rights in the future regarding the meaning 
of the provisions. The State has not challenged these 
conclusions. 
 

Although on appeal the State focuses primarily (if 
not exclusively) on challenging the injunctive relief 
ordered by the court, it indirectly challenges the por-
tion of the judgment granting declaratory relief based 
on the State's assertions that a deferred mandate is a 
funded mandate that must be implemented by the 
School Districts. For the reasons explained above, we 
have rejected this argument. The State does not proffer 
any other basis for finding the court's granting de-
claratory relief (as set forth in Paragraph 7) was im-
proper. We thus affirm the portion of the judgment 
providing this declaratory relief. 
 

B. Court's Grant of Injunctive Relief 
1. Overview 

In the writ of mandate, the court “commanded” 
the State and its officers to engage**712 in several 
affirmative tasks relating to the budget process and 
prohibited these defendants from deferring any man-
dates unless it “identified and suspended” the mandate 
under section 17581.5. Specifically, the court ordered 
the State to “[e]nsure that the costs of each mandate 
determined to be reimbursable by the Commission ... 
shall be included in the Governor's proposed budget as 
required by ... sections 17561 and 17612 unless spe-
cifically identified and suspended pursuant to 
[section] 17581.5.” (Italics added.) The court addi-
tionally “enjoined” the State “from appropriating an 
amount for any mandate to [the School Districts] less 
than the amount determined to be reimbursable by the 
Commission” and stated the State “shall not defer any 
balance of any mandated program and shall include 
the full amount determined to be reimbursable in the 
Governor's proposed budget unless suspended pur-
suant to [section] 17581.5.” (Italics added.) 
 

The State contends the court had no authority to 
order these forms of mandamus relief because: (1) the 
School Districts have an adequate remedy at law; (2) 
the court's order concerned discretionary, rather than 
ministerial, duties; and (3) the court's actions violate 
separation of powers principles. We agree with these 
arguments. Given the specific statutory procedures for 
addressing an unfunded mandate, the court erred in 
issuing the writ because the School Districts have an 
adequate remedy at law; the writ improperly *792 

restricts the State's discretionary authority; and the 
writ improperly interferes with budgetary powers 
committed exclusively to the legislative and executive 
branches. 
 

To explain these conclusions, we first detail the 
existing statutory remedies applicable when the Leg-
islature has failed or refused to fund an administra-
tively-determined state mandate. We then describe the 
basis for our legal determinations that the writ was an 
unauthorized use of the court's mandamus powers. 
 
2. Statutory Remedies for Failure to Fund Determined 

Mandates 
Under the statutory scheme, the Commission 

must promptly notify specified legislative and execu-
tive bodies of its determination on a test claim (§ 
17555), and must submit a biannual report to the 
Legislature identifying the mandates found and the 
cost of the mandates (§ 17600). “Upon receipt of the 
report submitted by the [C]ommission ..., funding 
shall be provided in the subsequent Budget Act for 
costs incurred in prior years.” (§ 17612, subd. (a), 
italics added.) If the Legislature does not comply with 
this duty, the statutes provide two potential remedial 
procedures. (§§ 17612, subd. (a), 17581, 17581.5.) 
These remedies are directed at excusing a local school 
district from performing the mandate, rather than 
affirmatively compelling the Legislature to appropri-
ate funds for the mandate. 
 

[16] First, under section 17581.5, the Legislature 
can avoid paying the mandate costs if it identifies the 
statutory program in the Budget Act as a mandate for 
which no funding is provided in that fiscal year and 
specifically relieves the school district of the re-
quirement that it implement the program. FN7 (See also 
§ 17581 [similar remedy applicable to local agen-
cies].) With respect to school districts, this action is 
**713 permitted only pertaining to certain categories 
of mandates. (§ 17581.5, subd. (c).) If this procedure 
is properly invoked with respect to a statutory man-
date, the remedy is self-executing in the sense that it 
does not require any affirmative action by the school 
district, i.e., if the Legislature makes this specific 
“nonfunding” designation, each school district *793 is 
“permitted to make its own determination not to im-
plement the mandate.” (Tri–County, supra, 123 
Cal.App.4th at p. 572, 19 Cal.Rptr.3d 884 [interpret-
ing § 17581].) 
 

3667

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


  
 

Page 18

192 Cal.App.4th 770, 121 Cal.Rptr.3d 696, 265 Ed. Law Rep. 347, 11 Cal. Daily Op. Serv. 1923, 2011 Daily Journal 
D.A.R. 2308 
(Cite as: 192 Cal.App.4th 770, 121 Cal.Rptr.3d 696) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

FN7. Section 17581.5, subdivision (a) pro-
vides: “A school district shall not be required 
to implement or give effect to the statutes, or 
a portion of the statutes ... during any fiscal 
year and for the period immediately follow-
ing that fiscal year for which the Budget Act 
has not been enacted ... if all of the following 
apply: [¶] (1) The statute ... has been deter-
mined by the Legislature, the commission, or 
any court to mandate a new program or 
higher level of service requiring reimburse-
ment of school districts pursuant to Section 6 
of Article XIII B.... [¶] (2) The statute ... 
specifically has been identified by the Leg-
islature in the Budget Act for the fiscal year 
as being one for which reimbursement is not 
provided for that fiscal year....” 

 
[17] Second, if the Legislature does not fund a 

determined mandate and does not specifically desig-
nate the mandate as one for which no funding will be 
provided under sections 17581 or 17851.5, the local 
agency or school district must perform the mandate, 
unless it affirmatively obtains relief under section 
17612, subdivision (c). (See Tri–County, supra, 123 
Cal.App.4th at pp. 573–574, 19 Cal.Rptr.3d 884.) 
Section 17612, subdivision (c) states: “If the Legis-
lature deletes from the annual Budget Act funding for 
a mandate, the local agency or school district may file 
in the Superior Court of the County of Sacramento an 
action in declaratory relief to declare the mandate 
unenforceable and enjoin its enforcement for that 
fiscal year.” 
 

[18][19] Unlike the remedy in sections 17581 and 
17581.5, the remedy under section 17612, subdivision 
(c) is not self-executing and requires the local entity to 
affirmatively seek judicial relief to be excused from 
the mandate. (Tri–County, supra, 123 Cal.App.4th at 
p. 573, 19 Cal.Rptr.3d 884; see Kinlaw v. State of 
California, supra, 54 Cal.3d at p. 333, 285 Cal.Rptr. 
66, 814 P.2d 1308; Berkeley Unified School Dist. v. 
State of California (1995) 33 Cal.App.4th 350, 
358–359, 39 Cal.Rptr.2d 326.) This remedy affords 
relief prospectively, and not as to funds previously 
paid out by a local agency to satisfy a state mandate. 
(See Lucia Mar Unified School Dist. v. Honig, supra, 
44 Cal.3d at p. 833, fn. 3, 244 Cal.Rptr. 677, 750 P.2d 
318.) 
 

Thus, “[a] Commission determination that a cost 

results from an unfunded state mandate does not 
necessarily mean the Legislature will pay for it. If the 
Legislature does not pay [or excuse the school district 
under section 17581.5], with a favorable Commission 
determination in hand, an entity may seek a court 
order [under section 17612, subdivision (c) ] that it no 
longer has to obey the mandate....” (Grossmont Union 
High School Dist. v. State Dept. of Education (2008) 
169 Cal.App.4th 869, 877, 86 Cal.Rptr.3d 890 
(Grossmont Union ).) “The intent of the Legislature ... 
could not be more clear: until and unless a court or the 
Legislature itself has relieved a local government of a 
statutory mandate, the local government must perform 
the duties imposed by the mandate [even if the man-
date is not funded].” (Tri–County, supra, 123 
Cal.App.4th at p. 573, 19 Cal.Rptr.3d 884.) In estab-
lishing this procedure by which local governments 
may seek relief from an unfunded program, “the 
Legislature has ensured an orderly procedure for re-
solving these issues, eschewing the local government 
anarchy that would result from recognizing a county's 
ability sua sponte to declare itself relieved of the 
statutory mandate.” (Ibid.) 
 
*794 3. Writ Was Improper Because School Districts 

Have an Adequate Remedy at Law 
[20] To warrant relief in the form of a writ of 

mandate requiring a party to take **714 (or not to 
take) certain actions in the future, the petitioner must 
demonstrate there is no adequate legal remedy. (See 
Transdyn/Cresci JV v. City and County of San Fran-
cisco (1999) 72 Cal.App.4th 746, 752, 85 Cal.Rptr.2d 
512.) We determine the School Districts had an ade-
quate remedy at law under section 17612, subdivision 
(c) for any future attempts by the State to defer man-
date payments. 
 

The trial court found the School Districts did not 
have an adequate legal remedy with respect to future 
nominally funded mandates because section 17612, 
subdivision (c) applies only when the Legislature 
completely removes a particular mandate from a 
budget bill, and this judicial procedure cannot be used 
if the Legislature provides some (although nominal) 
funding. Based on this interpretation, the trial court 
found the State had essentially created a “Catch–22” 
situation for the School Districts—they could not 
refuse to comply with the mandate and they could not 
seek to be relieved of the obligation to implement the 
mandate under the established statutory procedures. 
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On appeal, the State argues the court's statutory 
interpretation was erroneous. The State asserts that if 
the Legislature provides only nominal funding for a 
reimbursable mandate, the School Districts are “free 
to seek a declaration of that fact under section 17612, 
subdivision (c) and receive a judicial declaration that it 
need not comply with that mandate for a year.” In 
support, the State cites to our recent County of San 
Diego decision in which we stated in footnote 28 that 
although “the Counties are denied the judicial remedy 
they seek in this case, it is important to note that the 
statutory scheme implementing article XIII B, section 
6, does not leave local agencies remediless for the 
Legislature's failure to fund state mandates.... When 
the Legislature provides only nominal funding for a 
mandate, as was the case with many of the mandates at 
issue here, the local agency's remedy is to file an ac-
tion under section 17612, subdivision (c), to declare 
the mandate unenforceable and to enjoin its enforce-
ment for that fiscal year.” (County of San Diego, su-
pra, 164 Cal.App.4th at p. 613, fn. 28, 79 Cal.Rptr.3d 
489.) 
 

In response, the School Districts argue that these 
statements were “dicta ” and urge this court to reach a 
different conclusion in this case. However, they do not 
present any evidence that a school district (or any 
other entity) has ever been precluded from obtaining 
section 17612, subdivision (c) relief from *795 a 
deferred and nominally funded mandate. They also 
acknowledge there are no reported decisions holding 
that such relief is unavailable. FN8 
 

FN8. They cite only to language in Berkeley 
Unified School Dist. v. State of California, 
supra, 33 Cal.App.4th at page 360, 39 
Cal.Rptr.2d 326, in which the court observed 
that the Legislature's deletion of funding 
from a claims bill triggers the statutory pe-
riod for filing an action under section 17612, 
subdivision (c). Because the Berkeley Uni-
fied court was not addressing the issue pre-
sented here, we find the court's observations 
to be unhelpful to our analysis. 

 
[21] After reexamining the statutory language, we 

adhere to our prior interpretation of this statute. Sec-
tion 17612, subdivision (c) states: “If the Legislature 
deletes from the annual Budget Act funding for a 
mandate, the local agency or school district may file in 
the Superior Court of the County of Sacramento an 

action in declaratory relief to declare the mandate 
unenforceable and enjoin its enforcement for that 
fiscal year.” (Italics added.) In interpreting this code 
section, “our primary task is to determine the intent of 
the Legislature so as to effectuate the purpose **715 
of the law. [Citation.] In determining legislative intent, 
we look first to the statutory language itself. [Cita-
tion].” (Los Angeles Unified School District v. County 
of Los Angeles (2010) 181 Cal.App.4th 414, 423, 104 
Cal.Rptr.3d 590.) “ ‘ “The words of the statute must be 
construed in context, keeping in mind the statutory 
purpose, and statutes or statutory sections relating to 
the same subject must be harmonized, both internally 
and with each other, to the extent possible.” [Cita-
tion.]’ ” (Ibid.; see Lungren v. Deukmejian (1988) 45 
Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299; 
Woodland Park Management, LLC v. City of East 
Palo Alto Rent Stabilization Bd. (2010) 181 
Cal.App.4th 915, 923, 104 Cal.Rptr.3d 673.) Moreo-
ver, a court must presume the Legislature acts con-
sistent with the Constitution when enacting legisla-
tion, and we must adopt an interpretation that upholds 
the statute's constitutionality, if the interpretation is 
consistent with the statutory language and purpose. 
(See In re Kay (1970) 1 Cal.3d 930, 942, 83 Cal.Rptr. 
686, 464 P.2d 142; Wilson v. State Bd. of Education 
(1999) 75 Cal.App.4th 1125, 1145, 89 Cal.Rptr.2d 
745.) 
 

[22][23] Under these principles, the proper in-
terpretation of section 17612, subdivision (c) is that a 
party is permitted to seek relief for nominal funding as 
well as a complete lack of funding for a determined 
state mandate. Although section 17612, subdivision 
(c) contains the word “deletes,” when viewed in con-
text, this term does not refer to the physical act of 
entirely deleting an item from a budget bill, but refers 
more generally to the deletion of all or part of the 
administratively-determined cost from the amount 
required to be appropriated to the local entity. After 
the adoption of article XIII B, the Legislature enacted 
comprehensive procedures for resolution of claims 
arising out of section 6. “The Legislature did so be-
cause the absence of a uniform procedure had resulted 
in inconsistent *796 rulings on the existence of state 
mandates, unnecessary litigation, reimbursement de-
lays, and, apparently, resultant uncertainties in ac-
commodating reimbursement requirements in the 
budgetary process.” (Kinlaw v. State of California, 
supra, 54 Cal.3d at p. 331, 285 Cal.Rptr. 66, 814 P.2d 
1308.) As part of this legislative scheme, the Legis-
lature created an administrative process for resolving 
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issues regarding the existence and costs of mandates, 
and a judicial process for obtaining relief from un-
funded mandates. This judicial process involved a 
method for local entities to challenge unfunded man-
dates (after a determination by the Commission) by 
filing an action seeking a declaration in Sacramento 
County Superior Court that the entity was excused 
from implementing the mandate. The essence of this 
new procedure was to consolidate all such actions in 
one venue and place the burden on local entities to 
seek judicial relief if the State failed to abide by its 
obligations to fund a particular mandate. 
 

It would be inconsistent with this judicial remedy 
and the state Constitution to interpret section 17612, 
subdivision (c) as providing a right to seek relief only 
if there is “no” funding for a mandate, as opposed to 
nominal funding. As noted, the $1,000 funding re-
quired the School Districts to use their own funds to 
provide programs mandated by the State. This is vir-
tually the same harm as providing no funding for a 
particular program, and is directly contrary to the 
constitutional mandate contained in article XIII B, 
section 6. If we were to interpret the remedial provi-
sion in section 17612, subdivision (c) as limited to 
legislative decisions to provide zero funding, we 
would be concluding that the statutory scheme does 
not provide a remedy for a school district to avoid an 
**716 unfunded mandate. This result could not have 
been contemplated by the drafters of the statutory 
scheme, who were seeking to effectuate (and not de-
feat) the voters' intent underlying the constitutional 
provision. 
 

[24] We thus reaffirm our conclusion in County of 
San Diego that where an appropriation is the func-
tional equivalent of deleting funding, a local entity 
(including a school district) has a right to seek a dec-
laration of that fact under section 17612, subdivision 
(c) and receive a judicial declaration that it need not 
comply with the mandate for one year.FN9 Because the 
School Districts have this legal remedy, it was im-
proper for the court to issue an injunction controlling 
the State's future actions in these matters. 
 

FN9. In the proceedings below, School Dis-
tricts argued the requirement that an entity 
bring an action every year to seek relief under 
section 17612, subdivision (c) for an un-
funded mandate was an unreasonable re-
striction on its constitutional rights under ar-

ticle XIII B, section 6. The court rejected this 
facial challenge, but stated its ruling was 
without prejudice to the petitioners bringing 
an “ ‘as-applied’ ” challenge to the annual 
requirement. School Districts did not 
cross-appeal from this portion of the order. 
Thus, the issue is not before us on this appeal. 
Although they mention the issue in passing in 
a footnote of their appellate brief, this foot-
note was insufficient to present the issue on 
appeal. 

 
[25] *797 In reaching this conclusion, we recog-

nize that the State's prior position that it was permitted 
to require the School Districts to implement the 
State-mandated programs despite the nominal funding 
appears inconsistent with the State's current interpre-
tation of section 17612, subdivision (c) that the School 
Districts have a right to seek a court order declaring 
the mandate to be unenforceable. However, this in-
consistency has now been resolved. We have affirmed 
the trial court's grant of declaratory relief that the State 
violates article XIII B, section 6 and the implementing 
statutes by requiring a school district to implement a 
program under a deferred payment practice. And we 
have held (consistent with the State's current position) 
that if the State violates these provisions in the future, 
the School Districts will have a right to obtain relief 
from a required implementation of the program under 
section 17612, subdivision (c).FN10 
 

FN10. We note the State would be precluded 
from arguing that the School Districts waived 
claims for prior unpaid mandates by previ-
ously failing to seek relief under section 
17612, subdivision (c). The State's prior 
agreement to pay for these costs, and its prior 
position that these mandates were required, is 
inconsistent with a claim that the School 
Districts previously waived their right to 
reimbursement for those costs by not invok-
ing the statutory remedy. However, in the 
future, if the School Districts wish to be re-
lieved of an obligation when there is only 
nominal funding, they will be required to 
seek relief under section 17612, subdivision 
(c) in the Sacramento County Superior Court. 

 
4. Writ Interferes with Discretionary Functions and 

Separation of Powers Doctrine 
[26] We additionally conclude the writ was im-
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properly issued because it compels a discretionary, not 
a ministerial, act. 
 

[27][28][29] To obtain writ relief, the petitioner 
must show the respondent has “a clear, present, and 
ministerial duty to act in a particular way.” (County of 
San Diego, supra, 164 Cal.App.4th at p. 593, 79 
Cal.Rptr.3d 489.) “A ministerial duty is one that is 
required to be performed in a prescribed manner under 
the mandate of legal authority without the exercise of 
discretion or judgment.” (Ibid.) Thus, a writ of man-
date should not compel action by the Legislature un-
less “ ‘the duty to do the thing asked for is plain and 
unmixed with discretionary power or the exercise of 
**717 judgment.’ ” (Id. at p. 596, 79 Cal.Rptr.3d 489.) 
On its face, the issued writ interferes directly with the 
Legislature's discretionary functions by requiring the 
Legislature to appropriate funds for certain local 
school district programs and services. The determina-
tion as to how and whether to spend public funds is 
within the Legislature's broad discretion. 
 

The School Districts argue that the writ implicates 
only ministerial powers because it does not “tell[ ] the 
Legislature which programs it must retain or forego, 
nor does it order the Legislature to fund any program” 
and instead *798 merely compels the state to comply 
with existing law and to make the choice given to it by 
the existing statutory scheme. 
 

However, the writ expressly orders the Legisla-
ture to include School District mandate items in the 
annual Budget Bill, and then to fully fund each man-
date or to “suspend” the mandate pursuant to section 
17581.5. This choice is not mandated by the statutes or 
the Constitution. Under the statutory scheme, the 
Legislature has the discretion to choose not to fund a 
mandate. If this occurs, the Legislature may specifi-
cally identify the program in a Budget Act and sus-
pend the requirement for one year. (§ 17581.5; see fn. 
7, ante.) But the Legislature is not required to provide 
this relief. If the Legislature does not do so, it is then a 
school district's obligation to seek affirmative relief in 
the Sacramento County Superior Court to excuse 
compliance with the mandate for one year. (§ 17612, 
subd. (c); see Tri–County, supra, 123 Cal.App.4th at 
p. 572, 19 Cal.Rptr.3d 884.) This process is consistent 
with article XIII B, section 6, which prohibits the State 
from requiring local entities to perform unfunded state 
mandates, but does not compel the State to provide 
funding if it does not wish to require a particular pro-

gram. 
 

In issuing the writ, the court disregarded this 
fundamental structure of the judicial mandate relief 
procedures, and specifically ordered the Legislature to 
perform one of two acts: fully fund a mandate or af-
firmatively excuse compliance under section 17581.5. 
Because the Legislature has the statutory discretion to 
make other choices (not fund and require the local 
entity to seek affirmative relief from the mandate), the 
court's order pertained to a discretionary duty and thus 
was beyond the court's mandamus authority. 
 

[30] The School Districts alternatively argue that 
we should, at a minimum, uphold the portion of the 
writ requiring the Legislature to place the cost of a 
determined mandate in the annual Budget Bill because 
this is expressly required by the statutes. (See § 17561, 
subd. (b).) The School Districts claim the identifica-
tion of the mandates and their costs is essentially a 
ministerial task designed to provide public notice and 
information about mandate determinations made by 
the Commission. 
 

[31][32] This argument is unavailing. There is 
nothing ministerial about placing items in a budget 
bill. The formulation of a budget bill, including the 
items to be placed in the bill, is inherently a discre-
tionary and a legislative power. (See In re Madera 
Irrigation District (1891) 92 Cal. 296, 310, 28 P. 272.) 
The budget determination “is limited by [the Legis-
lature's] own discretion, and beyond the interference 
of courts.” (Ibid.; see City of Sacramento v. California 
State Legislature (1986) 187 Cal.App.3d 393, 398, 
231 Cal.Rptr. 686.) 
 

[33][34][35] *799 For similar reasons, we con-
clude the writ also violates California's separation of 
powers doctrine. A court has no authority to issue a 
writ of mandate that interferes with powers exclu-
sively committed to the other branches of govern-
ment.**718 (County of San Diego, supra, 164 
Cal.App.4th at pp. 593–594, 79 Cal.Rptr.3d 489.) The 
enactment of a budget bill is fundamentally a legisla-
tive act, entrusted to the Legislature and the Governor 
and not the judiciary. (See Grossmont Union, supra, 
169 Cal.App.4th at p. 886, 86 Cal.Rptr.3d 890; 
Schabarum v. California Legislature (1998) 60 
Cal.App.4th 1205, 1214, 70 Cal.Rptr.2d 745.) The 
California Constitution's separation of powers doc-
trine forbids the judiciary from issuing writs that direct 
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the Legislature to take specific action, including to 
appropriate funds and pass legislation. (County of San 
Diego, supra, 164 Cal.App.4th at pp. 593–594, 79 
Cal.Rptr.3d 489; see City of Sacramento v. California 
State Legislature, supra, 187 Cal.App.3d at pp. 
396–398, 231 Cal.Rptr. 686.) 
 

[36][37] Under these principles, a court is pro-
hibited from using its writ power to require an ap-
propriation even if the Legislature is statutorily re-
quired to appropriate certain funds. (See City of Sac-
ramento v. California State Legislature, supra, 187 
Cal.App.3d at pp. 397–398, 231 Cal.Rptr. 686.) The 
“matter is ... one in which political power to accom-
plish that end is vested in the Legislature. ‘Under our 
form of government the judicial department has no 
power to revise even the most arbitrary and unfair 
action of the legislative department, or of either house 
thereof, taken in pursuance of the power committed 
exclusively to that department by the constitution.’ ” 
(Id. at p. 398, 231 Cal.Rptr. 686.) Limitations on the 
use of judicial writ authority to control legislative 
action is a core purpose of the separation of powers 
doctrine. 
 
C. Cross-appeal: Court's Refusal to Order Relief for 

Past Unpaid Mandate Debt 
In addition to seeking an order directing the State 

to prospectively take certain actions, the School Dis-
tricts also sought an order requiring the State to pay 
more than $900 million in unpaid mandate debt (in-
cluding interest) for programs and services previously 
provided and unreimbursed by the State. The court 
declined to order this relief, noting the “magnitude of 
the funds” and the “separation of powers” principles 
embodied in the California Constitution. The court 
relied on our recent decision in County of San Diego, 
supra, 164 Cal.App.4th 580, 79 Cal.Rptr.3d 489, in 
which we upheld the trial court's discretion to deny 
monetary relief for prior mandate debt on similar 
grounds. 
 

On appeal, the School Districts contend the trial 
court erred in reaching its conclusions without per-
mitting them to conduct discovery on the availability 
of funding sources for the unpaid debt. We conclude 
the court acted within its discretion. 
 

*800 1. Factual and Procedural Background 
In their complaint, the School Districts requested 

that the court enter an order compelling the State to 

reimburse them for $900 million in “outstanding un-
reimbursed costs from generally related State accounts 
which have been appropriated and are otherwise 
available for payment of the State's obligation....” This 
request was based on a line of cases in which the 
courts have recognized a narrow exception to the rule 
that a court has no power to compel the Legislature to 
appropriate funds. (See Butt v. State of California 
(1992) 4 Cal.4th 668, 697–703, 15 Cal.Rptr.2d 480, 
842 P.2d 1240 (Butt ); Mandel v. Myers (1981) 29 
Cal.3d 531, 539–545, 174 Cal.Rptr. 841, 629 P.2d 
935; Long Beach Unified School Dist. v. State of Cal-
ifornia (1990) 225 Cal.App.3d 155, 181, 275 Cal.Rptr. 
449.) As explained in more detail below, this excep-
tion applies when funds have already been appropri-
ated and **719 the existing funds are related to the 
subject matter of the unpaid debt. 
 

However, in their moving papers, the School 
Districts identified only one potential funding source 
for the payment of the outstanding $900 million debt: 
the “Proposition 98 reversion fund.” (See Ed.Code, § 
41207.5.) The School Districts argued that because the 
Legislature had previously used this account to re-
imburse districts for deferred mandates, it would be 
available to pay for some or all of the outstanding 
mandate debt. The State responded that the Proposi-
tion 98 reversion account does not contain funds 
available for this purpose, and would conflict with 
specific state law funding requirements. 
 

This court then filed County of San Diego, in 
which we upheld the trial court's discretion to deny the 
counties' claims for reimbursement of mandate costs 
owed from prior budget years. (County of San Diego, 
supra, 164 Cal.App.4th at pp. 597–603, 79 
Cal.Rptr.3d 489.) In supplemental briefing, the School 
Districts requested the court to bifurcate the matter 
and provide them an opportunity to conduct discovery 
and present evidence on the issue of the availability of 
existing State funds to pay the outstanding mandate 
debt. The State opposed this request, noting the re-
quest was untimely and that the nature and magnitude 
of the relief sought were inconsistent with the judici-
ary's role in the budgetary process and can only lead to 
“chaos” in the state budget. 
 

After a hearing, the court declined to order af-
firmative relief on the prior debt claim, stating: “[T]he 
magnitude of the funds previously deferred and owed 
to [School Districts], coupled with the separation of 
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powers clause set forth in article III, section 3 ... and 
the appropriation powers afforded to the Legislature 
under article IV, section 10 and 12, and article XVI, 
section 7 ... preclude the Court from ordering the 
Legislature to reimburse petitioners from undesig-
nated existing appropriations....” The court also *801 
denied School Districts' request to conduct discovery 
“[i]n light of the Court's conclusion that [the re-
quested] relief is precluded as a matter of law....” 
 

The School Districts appeal from this ruling. 
 

2. Analysis 
[38][39] Under the California Constitution, the 

separation of powers doctrine prohibits a court from 
compelling the Legislature “to appropriate funds or to 
pay funds not yet appropriated.” (County of San Di-
ego, supra, 164 Cal.App.4th at p. 598, 79 Cal.Rptr.3d 
489.) A narrow exception to this rule exists “when a 
court orders appropriate expenditures from already 
existing funds” and the funds “ ‘are “reasonably 
available for the expenditures in question,” ’ ” which 
means that “ ‘the purposes for which those funds were 
appropriated are “generally related to the nature of 
costs incurred....” [Citation.]’ ” (Ibid.; see Butt, supra, 
4 Cal.4th at pp. 698–703, 15 Cal.Rptr.2d 480, 842 
P.2d 1240.) 
 

[40] This exception must be strictly construed and 
is inapplicable if the existing funds have been appro-
priated for other purposes. (Butt, supra, 4 Cal.4th at 
pp. 698–703, 15 Cal.Rptr.2d 480, 842 P.2d 1240; see 
County of San Diego, supra, 164 Cal.App.4th at pp. 
598–599, 79 Cal.Rptr.3d 489.) Moreover, a trial court 
has broad discretion to determine whether a manda-
mus remedy requiring a particular payment from an 
existing fund is warranted under the totality of the 
circumstances. “ ‘ “ ‘[C]ases may ... arise where the 
applicant for relief has an undoubted legal right, for 
which mandamus is the appropriate remedy, but where 
the court may, in **720 the exercise of a wise discre-
tion, still refuse the relief.’ ” ' ” (County of San Diego, 
supra, at p. 599, 79 Cal.Rptr.3d 489.) 
 

In County of San Diego, the parties stipulated that 
the State owed San Diego County $41 million and 
Orange County $72 million for prior unfunded man-
dates, and the counties asked the court to order this 
debt to be repaid from budgets of more than 20 state 
agencies. (County of San Diego, supra, 164 
Cal.App.4th at pp. 599–600, 606, 79 Cal.Rptr.3d 489.) 

During a bench trial, the parties called numerous 
witnesses from the various state agencies on the issue 
of the existence of funds to pay for the costs of the 
State's prior mandate debt. (Id. at p. 591, 79 
Cal.Rptr.3d 489.) After trial, the court found the 
counties had not met their burden to show the availa-
bility of the funds sought or the required relationship 
between many of the mandates and the funds sought. 
(Ibid.) 
 

We concluded the evidence supported the trial 
court's factual findings. (See County of San Diego, 
supra, 164 Cal.App.4th at pp. 597–603, 79 
Cal.Rptr.3d 489.) We additionally held the court's 
conclusion was proper even if there was a relationship 
with respect to some available funds and the unpaid 
mandates. (Ibid.) We *802 explained that under “the 
unique circumstances surrounding the Counties' peti-
tion for writ of mandate in this case, ... the court acted 
well within the bounds of judicial discretion in deny-
ing the relief the Counties sought.” (Id. at p. 599, 79 
Cal.Rptr.3d 489.) We reasoned that “the existence of a 
clear, present, ministerial duty to fully pay the Coun-
ties' subject reimbursement claims from the state 
budget of the single fiscal year in question was ne-
gated by the enormity of the relief the Counties 
sought. Given the magnitude of the Counties' reim-
bursement claims, the large number of mandates at 
issue, the large number of agencies from which the 
Counties sought reimbursement, and, most important, 
the insufficiency of the Counties' evidence to show 
that the purposes of the subject mandates were gen-
erally related to the various appropriations from which 
the Counties sought reimbursement, or that the tar-
geted funds were reasonably available, the court acted 
well within its discretion in denying the Counties' 
request for a writ of mandate compelling prompt 
payment of their reimbursement claims from the 
state's 2005–2006 fiscal year budget.” (Id. at p. 603, 
79 Cal.Rptr.3d 489.) 
 

[41] We reach a similar conclusion in this case. 
The School Districts were seeking almost $1 billion in 
funds from the State, but cited only a single account 
(“the Proposition 98 reversion fund”) that could pos-
sibly contain funds to meet the reasonably related test. 
However, the School Districts did not present any 
specific evidence regarding the availability of funds in 
this account to satisfy the State's debt. Although the 
School Districts sought to conduct additional discov-
ery to support their claim, they did not come forward 
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with any predicate facts showing a reasonable basis to 
believe sufficient funds exist and that the funds would 
meet the criteria of the exception (a relationship be-
tween available funds and the subject matter of the 
debt). (See Butt, supra, 4 Cal.4th at pp. 698–702, 15 
Cal.Rptr.2d 480, 842 P.2d 1240.) Because appropria-
tions for the budget year at issue were placed in a 
chartered bill following the Governor's signature on 
the Budget Act, this evidence was available without a 
discovery order. In seeking to make this showing, the 
School Districts asserted only that the Legislature had 
used funds in the Proposition 98 reversion fund in the 
past. This claimed fact is insufficient to show that 
funds currently exist to pay the mandate debt. 
 

**721 Moreover, we decline the School Districts' 
invitation to construe our prior County of San Diego 
holding as limited only to its unique facts or to re-
consider our holding. In County of San Diego, we 
affirmed a trial court's broad discretion to refuse to 
compel repayment of millions of dollars from a state 
budget where the magnitude of the reimbursement 
sought, as well as the large number of specific out-
standing mandates and the potential funds from which 
such mandates would be paid, would place the court in 
a situation where it was essentially acting in a budg-
etary and legislative, rather than a *803 judicial, role. 
(See County of San Diego, supra, 164 Cal.App.4th at 
pp. 602–603, 79 Cal.Rptr.3d 489.) This same principle 
supports the court's refusal to apply the exception in 
this case. 
 

[42] Further, the court did not abuse its discretion 
in declining to permit petitioners to engage in a 
wide-ranging discovery investigation in an attempt to 
identify funds to pay prior mandate costs. Currently 
our state is experiencing an extreme budget crisis with 
a budget deficit estimated to be more than $20 billion. 
Any money a court would direct to the School Dis-
tricts would reduce funds available for other obliga-
tions and implicate funding priorities and policy 
making decisions. These decisions are for the Legis-
lature. Under the particular circumstances of the case, 
an order requiring the State to pay its claimed $900 
million mandate debt from existing funds would im-
properly “elevate the judiciary above its coequal 
brethren, upset the delicate system of checks and 
balances, and stand the separation of powers clause on 
its head.” (Butt, supra, 4 Cal.4th at p. 703, 15 
Cal.Rptr.2d 480, 842 P.2d 1240.) 
 

III. Request for Judicial Notice 
[43][44] School Districts request that we take ju-

dicial notice of five sets of documents, identified as 
Exhibits A through E. Exhibits A, B, and C contain 
recently enacted statutes, which apparently reflect 
additional deferred mandates. Exhibits D and E are 
reports by the Legislature Analyst's Office prepared in 
February 2010 and April 2010, after the judgment was 
entered in this case. None of these exhibits were pre-
sented to the trial court. 
 

[45] We deny this request. Generally, “ ‘when 
reviewing the correctness of a trial court's judgment, 
an appellate court will consider only matters which 
were part of the record at the time the judgment was 
entered.’ [Citation.]” (Vons Companies, Inc. v. 
Seabest Foods, Inc. (1996) 14 Cal.4th 434, 444, fn. 3, 
58 Cal.Rptr.2d 899, 926 P.2d 1085; accord, In re 
Marriage of Forrest & Eaddy (2006) 144 Cal.App.4th 
1202, 1209, 51 Cal.Rptr.3d 172.) It is a fundamental 
principle of appellate law that our review of the trial 
court's decision must be based on the evidence before 
the court at the time it rendered its decision. (See Vons 
Companies, Inc. v. Seabest Foods, Inc., supra, 14 
Cal.4th at p. 444, fn. 3, 58 Cal.Rptr.2d 899, 926 P.2d 
1085; Kumar v. National Medical Enterprises, Inc. 
(1990) 218 Cal.App.3d 1050, 1057, fn. 1, 267 
Cal.Rptr. 452.) School Districts have not cited any 
exceptional circumstances that would justify a devia-
tion from this rule in this appeal. 
 

Moreover, the proffered materials would not af-
fect our analysis in this case. The fact the State has 
continued the practice of mandate deferral is already 
part of the record on appeal. Further, the opinions 
expressed by the Legislative Analyst Office after the 
judgment was entered are not relevant to our legal 
determinations. 
 

*804 DISPOSITION 
We reverse the judgment insofar as it grants in-

junctive relief in favor of School **722 Districts, and 
affirm the judgment in all other respects. We remand 
for the court to vacate the writ of mandate and to issue 
a new judgment consistent with the determinations in 
this opinion. Each party to bear its own costs. 
 
WE CONCUR: BENKE, Acting P.J., and AARON, J. 
 
Cal.App. 4 Dist.,2011. 
California School Boards Assn. v. State 
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State-Local Working Group 
Proposal to Improve the  
Mandate Process

L E G I S L A T I V E   A N A L Y S T ’ S   O F F I C E 

June 21, 2007
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�L e g i s L a t i v e  a n a L y s t ’ s  O f f i c e

June 21, 2007

Process takes a long time, posing difficulties for state and local 
governments.

Currently takes over five years from local government “test 
claim” filing to final action by Commission on State Man-
dates. 

During this time, local governments do not receive reimburse-
ments and state liabilities mount. 

Length of process also complicates state policy review be-
cause the Legislature receives a mandate’s cost information 
years after the debate regarding its imposition has conclud-
ed.

Claiming reimbursement is exceedingly complicated.

Most mandates are not complete programs, but impose in-
creased  
requirements on ongoing local programs. Measuring the cost 
to carry out these marginal changes is complex.

Instead of relying on unit costs or other approximations of lo-
cal costs, reimbursement methodologies (or “parameters and 
guidelines”) typically require local governments to document 
their actual costs to carry out each element of the mandate.  

The documentation required makes it difficult for local gov-
ernments to file claims and leads to disputes with the State 
Controller’s Office.

Because the commission bases its estimate of a mandate’s 
costs on initial claims submitted by local governments, the 
commission’s estimates typically are inaccurate. Over time, 
local governments increase their ability to comply with the re-
imbursement methodology and claims increase substantially.


















Concerns With Mandate Process
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�L e g i s L a t i v e  a n a L y s t ’ s  O f f i c e

June 21, 2007

Goals and focus:

Simplify and expedite the mandate determination process.

Procedural reform, focusing on period between imposition of 
a mandate and the report of the mandate to the Legislature. 

Avoid “tilting the scales” to favor state or local interests, or 
giving greater authority to the administration, Legislature, or 
local governments. 

Includes three alternatives—use of any alternative would require 
the consent of the local government claimant and Department of 
Finance.

Proposal is in the form of amendments to AB 1222 (Laird).












Working Group Proposal Overview
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�L e g i s L a t i v e  a n a L y s t ’ s  O f f i c e

June 21, 2007

Expand the use of unit-based and other simple claiming method-
ologies by clarifying the type of easy-to-administer methodolo-
gies that the Legislature envisioned when it enacted this statute. 

Greater reliance on simple claiming methodologies would  
reduce:

Local costs to file claims.

State costs to process and audit claims.  

Disputes regarding mandate claims and appeals to the com-
mission regarding State Controller claim reductions. Reduc-
ing commission work to hear appeals would give it more time 
to focus on mandate determinations.











First Change: Amend the Reasonable  
Reimbursement Methodology Statute
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�L e g i s L a t i v e  a n a L y s t ’ s  O f f i c e

June 21, 2007

Create a process whereby local governments and the depart-
ment jointly develop a mandate’s reimbursement methodology 
and estimate its costs.

Department of Finance and claimant responsibilities:

Propose a negotiations work plan. Plan must ensure that 
costs from a representative sample of local claimants are 
considered.

Jointly review local cost data.

Develop a reasonable reimbursement methodology. Assess lo-
cal support. Modify methodology to secure local support. Specify 
a date when the department and test claimant will reconsider 
methodology to ensure that it remains useful over time.

Use the methodology to provide the Legislature an estimate 
of its statewide costs.

Commission on State Mandates responsibilities.

Review methodology to ensure that parties considered costs 
from a representative sample of local governments and that 
the methodology is supported by a wide range of local gov-
ernments.

Review the methodology for general consistency with the 
underlying Statement of Decision.

Adopt the methodology and report statewide costs.

 Advantages of negotiated process.

Realizes all of the benefits of the reasonable reimbursement 
methodology approach previously described.

Trims at least a year from the current five-year mandate  
process.
























Second Change: Allow Reimbursement  
Methodologies to Be Developed Through 
Negotiations
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�L e g i s L a t i v e  a n a L y s t ’ s  O f f i c e

June 21, 2007

Create a process whereby local governments and the depart-
ment may jointly propose that a state requirement be declared 
a “legislatively determined mandate” and propose a reimburse-
ment methodology. The commission would not play a role in this 
alternative.

 Joint Department of Finance and claimant responsibilities:

Identify state requirements to propose for legislatively  
determined mandate.

Propose a reimbursement methodology and estimate of 
statewide costs.

Provide Legislature evidence of local support for reimburse-
ment methodology.

Legislature’s alternatives:

May adopt proposal, or amend and adopt proposal. Enact a 
statute declaring the state requirement to be a legislatively 
determined mandate and specifying the reimbursement 
methodology. Appropriate required funding.

May reject proposal.

May repeal, suspend, or modify the mandate.

















Third Change: Authorize Fast  Track  
Legislative Mandate Determinations
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�L e g i s L a t i v e  a n a L y s t ’ s  O f f i c e

June 21, 2007

Local government options:

May accept funding provided for mandate. Such an action 
signifies that the local government accepts the methodology 
as reimbursement for the funding period (say, five years). 
During this time, the local government may not file a test 
claim or accept other reimbursement for this mandate, unless 
the state does not provide the funding specified in statute. At 
the end of the funding period, works with the department to 
update the reimbursement methodology.

May reject funding and file a test claim with the commission.

Advantages of process.

Realizes all of the benefits of the reasonable reimbursement 
methodology approach previously described.

Resolves mandate claims in about a year, four years less 
than current process.

Reduces the commission’s caseload, freeing up time for it to 
focus on other claims. 













Third Change: Authorize Fast  Track  
Legislative Mandate Determinations 
                                                           (Continued)
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XII. Opinion Testimony 
A. In General 

 
Topic Summary Correlation Table References  
 
§ 613. Opinion rule 
 
West's Key Number Digest 
 
West's Key Number Digest, Witnesses k250 
 

As a general rule, witnesses must testify to facts and not to their opinions. Inferences or deductions from particular 
facts may be drawn only by the jury or by the court acting without a jury and not by witnesses. When the inquiry 
relates to a subject the nature of which is not such as to require any peculiar knowledge in order to qualify one to 
understand it or when the facts on which an opinion is founded can be ascertained and made intelligible to court or 
jury, then under what is sometimes termed the "opinion rule," the opinion of a witness may not be received in evi-
dence.[1] In other words, if the relation between the facts and their probable results can be determined on the basis of 
common experience, without any special skill or training, and may be understood by the jury, the facts themselves 
must be given in evidence, and the conclusions or inferences must be drawn by the jury and not by the witness.[2] The 
opinion rule requires that witnesses express themselves at the lowest possible level of abstraction and, whenever 
feasible, "concluding" should be left to the jury.[3] For example, the ultimate fact of negligence is an inference to be 
drawn by the jury and is not to be established by the opinions of witnesses.[4] Likewise, a witness may not express an 
opinion as to the probative effect of a fact.[5] Neither may the witness, except in an action for libel or slander,[6] state 
his or her understanding of what another person meant in making an obscure statement[7] or in employing a com-
monly used expression.[8] 
 

The rule excluding opinion evidence is applicable to testimony given by affidavit as well as to oral testimony. In 
addition, an affiant's general expression of an opinion or belief, without the facts on which it is founded, is in no sense 
legal evidence.[9] 
 

While opinion evidence is thus, as a general rule, inadmissible, the testimony of a witness is not always to be 
excluded merely because it is a statement of such opinion or conclusion. The Evidence Code permits the admission of 
opinion evidence if given by experts within certain limits relating to subject matter and basis of the opinion.[10] In 
addition, the Code permits a lay witness to give testimony in the form of an opinion but limits this form of testimony to 
such an opinion as is permitted by law, including but not limited to an opinion that is both rationally based on the 
perception of the witness and helpful to a clear understanding of his or her testimony.[11] Thus, for example, a de-
fendant may introduce opinion evidence of his or her character to show a nondisposition to commit an offense.[12] 
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The Code provisions thus give expression to the judicially established exceptions to the general rule excluding opinion 
evidence.[13] 
 

A trial judge has wide discretion to admit or reject opinion evidence pursuant to these exceptions, and an appellate 
court has no power to interfere with the ruling unless there is an obvious and pronounced abuse of discretion.[14] 
 
Observation: 
 
An appellate court may not disturb the trial court's ruling on the admissibility of opinion evidence absent an abuse of 
discretion.[15] 
 
                                                                                            
 

[FN1] Murphy v. Davids, 181 Cal. 706, 186 P. 143 (1919); Northern California Power Co. v. Waller, 174 
Cal. 377, 163 P. 214 (1917); Parkin v. Grayson-Owen Co., 157 Cal. 41, 106 P. 210 (1909); Hogan v. Miller, 
153 Cal. App. 2d 107, 314 P.2d 230 (2d Dist. 1957). 

 
[FN2] Redfield v. Oakland Consol. St. Ry. Co., 112 Cal. 220, 43 P. 1117 (1896); Sappenfield v. Main St. & 
A.P.R. Co., 91 Cal. 48, 27 P. 590 (1891). 

 
[FN3] Bartlett v. State of California, 199 Cal. App. 3d 392, 245 Cal. Rptr. 32 (2d Dist. 1988), opinion 
modified, (Mar. 8, 1988); Angelus Chevrolet v. State of California, 115 Cal. App. 3d 995, 171 Cal. Rptr. 801 
(2d Dist. 1981); People v. Hurlic, 14 Cal. App. 3d 122, 92 Cal. Rptr. 55 (2d Dist. 1971). 

 
[FN4] Sampson v. Hughes, 147 Cal. 62, 81 P. 292 (1905); Largan v. Central R. Co., 40 Cal. 272, 1870 WL 
904 (1870); Albrecht v. Broughton, 6 Cal. App. 3d 173, 85 Cal. Rptr. 659 (1st Dist. 1970). 

 
[FN5] Burlingame v. Rowland, 77 Cal. 315, 19 P. 526 (1888). 

 
[FN6] Russell v. Kelly, 44 Cal. 641, 1872 WL 1341 (1872). 

 
[FN7] Robinson v. Robinson, 159 Cal. 203, 113 P. 155 (1911); People v. Moan, 65 Cal. 532, 4 P. 545 (1884). 

 
[FN8] Patton v. Royal Industries, Inc., 263 Cal. App. 2d 760, 70 Cal. Rptr. 44 (2d Dist. 1968) (the meaning to 
the average reader of a statement in a letter that former employees "had been terminated" was not a question 
for the opinion of an expert in the English language). 

 
[FN9] In re Hancock's Estate, 156 Cal. 804, 106 P. 58 (1909). 

 
[FN10] §§ 619 to 653. 

 
[FN11] §§ 616 to 618. 

 
[FN12] People v. Guerra, 37 Cal. 4th 1067, 40 Cal. Rptr. 3d 118, 129 P.3d 321 (2006). 

 
[FN13] Dyas v. Southern Pac. Co., 140 Cal. 296, 73 P. 972 (1903); Silveira v. Iversen, 128 Cal. 187, 60 P. 
687 (1900) (disapproved of on other grounds by, Lane v. Pacific Greyhound Lines, 26 Cal. 2d 575, 160 P.2d 
21 (1945)); Holland v. Zollner, 102 Cal. 633, 36 P. 930 (1894), aff'd, 102 Cal. 633, 37 P. 231 (1894). 

3779

http://www.pdfcomplete.com/cms/hppl/tabid/108/Default.aspx?r=q8b3uige22


CAJUR EVIDENCE § 613 Page 3
31A Cal. Jur. 3d Evidence § 613 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
[FN14] People v. Clark, 6 Cal. App. 3d 658, 86 Cal. Rptr. 106 (5th Dist. 1970). 

 
For discussion of the scope of review as to matters within the trial court's discretion, see Cal. Jur. 3d, Ap-
pellate Review § 302. 

 
[FN15] Caloroso v. Hathaway, 122 Cal. App. 4th 922, 19 Cal. Rptr. 3d 254 (2d Dist. 2004). 

 
Westlaw. © 2012 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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