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153 Cal.App.3d 777
200 Cal.Rptr. 642
(Cite as: 153 Cal.App.3d 777)

P

CITY OF MERCED, Plaintiff and Appellant,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents.

Civ. No. 7590.

Court of Appeal, Fifth District, California.

Mar 27, 1984.
SUMMARY

The trial court entered judgment denying a city's
petition for a writ of mandamus to compel payment
of its claim against the State of California for costs of
business goodwill it incurred in an eminent domain
proceeding as a result of the enactment of Stats.
1975, ch. 1275, which revised and recodified the
state's eminent domain laws. The revisions included a
new requirement that, upon proof of satisfaction of
certain stated conditions, the owner of a business
conducted on the condemned property is entitled to
compensation for loss of goodwill (Code Civ. Proc.
§ 1263.510). In entering judgment denying the writ,
the court concluded that the state was liable to the
city for payment of business goodwill, but that the
court could not order subvention from state funds.
(Superior Court of Merced County, No. 69797,
George G. Murry, Judge.)

The Court of Appeal affirmed. The court held that
the city's payment for business goodwill in a
condemnation proceeding it elected to pursue did not
constitute the payment of a state-mandated cost
pursuant to Rev. & Tax. Code, § 2231, subd. (a), and
Rev. & Tax. Code, § 2207. In so ruling, the court
held that the Legislature made clear the discretionary
nature of the acquisition of property by eminent
domain by the passage of Code Civ. Proc., §
1230.030 (also included within Stats. 1975, ch.
1275). Thus, the court held that the Legislature
intended for payment of business goodwill to be
discretionary as well, and that such an increased cost
so incurred as a result of the enactment of the revised
eminent domain laws was not a cost which the city
was required or mandated to incur. (Opinion by
Hamlin, J., with Franson, Acting P. J., and Zenovich,
J., concurring.) *778
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HEADNOTES

Classified to California Digest of Official Reports

(1) Appellate Review § 55--Presenting and
Preserving Questions in Trial Court--Adherence to
Theory of Case--Assertion of New Legal Theory on
Appeal.

On appeal from the denial of a city's petition for a
writ to compel the state to pay the city for the costs of
business goodwill incurred in an eminent domain
proceeding, it was permissible for defendants to
assert a new legal theory. Although defendants
argued for the first time on appeal that in
governmental-entity-initiated eminent  domain
proceedings, payment for business goodwill pursuant
to the requirements of Stats. 1975, ch. 1275 (which
revised and recodified the state's eminent domain
laws), is not a state-mandated cost subject to
reimbursement by the state, which argument was a
change in defendants' position from its answer to the
petition and its stipulation at the hearing on the
petition, such issue was purely a question of law.
Thus, since the appellate court is not limited by the
interpretation of statutes by the trial court, on appeal
defendants could correct a position mistakenly taken
in the trial court that allegedly was inconsistent with
the clear manifestation of the intent of the
Legislature.

(2a, 2b, 2c) Eminent Domain 8 22--Compensable
Property and Rights-- Business Goodwill--Payment
by City--Reimbursement From State--State-mandated
Cost.

A city's payment for business goodwill in a
condemnation proceeding it elected to pursue did not
constitute the payment of a state-mandated cost under
Rev. & Tax. Code, § 2231, subd. (a), and Rev. &
Tax. Code, § 2207. Although Stats. 1975, ch. 1275,
which revised and recodified the state's eminent
domain laws, included the requirement that upon
proof of satisfaction of certain stated conditions the
owner of a business conducted on the condemned
property is entitled to compensation for a loss of
goodwill (Code Civ. Proc., § 1263.510), the
Legislature made clear the discretionary nature of
acquisition of property by eminent domain by the
passage of Code Civ. Proc., § 1230.030 (also
included within Stats. 1975, ch. 1275). Thus, the
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Legislature intended for payment of goodwill to be
discretionary, and such an increased cost so incurred
as a result of the enactment of the revised eminent
domain laws was not a cost which the county was
required or mandated to incur.

(3) Statutes § 28--Construction--Language--
Harmony With Whole System of Law.

The meaning of a statute must, in the first instance,
be sought in the language in which it is framed, and if
that is plain the sole judicial function is to enforce it
according to its terms. Where the *779 language is
clear there is no room for interpretation. Moreover,
courts will not determine the wisdom, desirability, or
propriety of statutes enacted by the Legislature.
Additionally, every statute should be construed with
reference to the whole system of law of which it is a
part so that all may be harmonized and have effect.
Furthermore, administrative interpretations of statutes
should be accorded great respect and followed if not
clearly erroneous.

[See Cal.Jur.3d, Statutes, 8§ 82 et seq.; Am.Jur.2d,
Statutes, § 142 et seq.]

(4) Appellate Review 8§ 135--Review--
Presumptions--Finding by State Agency.

A finding by a state agency is accorded great weight
unless it is shown to be clearly erroneous.

COUNSEL

Steven F. Nord, City Attorney, for Plaintiff and
Appellant.

John K. Van de Kamp, Attorney General, N. Eugene
Hill, Assistant Attorney General, and Geoffrey L.
Graybill, Deputy Attorney General, for Defendants
and Respondents.

HAMLIN, J.
The Case

By its petition for writ of mandamus and its
complaint for declaratory judgment plaintiff sought
to compel payment of its claim against the State of
California (the State) for costs of business goodwill it
incurred in an eminent domain proceeding as a result
of the enactment of chapter 1275, Statutes of 1975.
Specifically, plaintiff asked the court to order the
State Controller to pay plaintiff $71,350, plus
interest, from a 'State budget line item he deems
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appropriate’ or, alternatively, to direct the State
Controller to pay the amount from a line item the
court deems appropriate. The trial court concluded
that the State was liable to plaintiff for payment of
business goodwill, but that the court could not order
subvention from state funds. It therefore entered
judgment denying the peremptory writ of mandamus.
Plaintiff filed a timely notice of appeal. *780

On appeal, defendants argue for the first time, as we
believe they may, that plaintiff's payment for
business goodwill in a condemnation proceeding it
elected to pursue does not constitute a state-mandated
cost. We agree and find it unnecessary to discuss the
other contentions of the parties.

The Facts

We include only a brief statement of the undisputed
facts which are essential to resolution of the pivotal
legal issue involved, i.e., whether plaintiff's payment
for business goodwill in the proceeding it initiated to
condemn property for its use is a state-mandated cost.

On April 8, 1980, the Merced County Superior Court
entered a final order of condemnation in the case
entitled City of Merced v. Rodney Barbour and
Thomas L. Barbour. This order required plaintiff to
pay, along with other sums, $71,350 allocated to loss
of goodwill pursuant to the provisions of Code of
Civil Procedure section 1263.510. Plaintiff applied to
the State for reimbursement of that amount under the
provisions of Revenue and Taxation Code section
2201 et seq. Plaintiff's application for reimbursement
was directed to the State Board of Control. That
board approved plaintiff's claim. It was included,
along with other similar claims, as a line item in
chapter 1090, Statutes of 1981. The Legislature
deleted from chapter 1090 all claims seeking
reimbursement for business goodwill under chapter
1275, Statutes of 1975 (1275 claims). Additionally,
the Legislature included in chapter 1090, as amended,
a direction that the Board of Control not accept, or
submit to the Legislature, any more 1275 claims.

After plaintiff received notice of the above-
mentioned action of the Legislature, it initiated this
case.

Discussion
I. The State may assert a new legal theory on appeal.

(1)Defendants admitted in their answer to the
petition for writ of mandamus that chapter 1275,
Statutes of 1975, mandated a new program or

Copr. © Bancroft-Whitney and West Group 1998
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increased level of service under provisions of the
Revenue and Taxation Code. At the hearing on the
petition, defendants stipulated to the same effect and
added that plaintiff had not requested that mandate.
For the first time on appeal, defendants argue that in
governmental-entity-initiated eminent  domain
proceedings payment for business goodwill pursuant
to the requirements of chapter 1275, Statutes of 1975,
is not a state-mandated cost subject to reimbursement
by the State. Defendants admit this represents a
change *781 in their position but that they
mistakenly took a position in the trial court
inconsistent with the clear manifestation of the intent
of the Legislature.

To support their position that defendants may argue
on appeal at variance with their answer and
admission in the trial court, defendants rely on
Barton v. Owen (1977) 71 Cal.App.3d 484 [139
Cal.Rptr. 494]. There the plaintiff sought medical
treatment from defendant for acute sinusitis. After a
series of unsuccessful treatments, plaintiff developed
a brain abscess which resulted in a prefrontal
lobotomy. The plaintiff tried the case on the theory
that the physician was negligent in not taking a
culture and sensitivity test as part of his diagnosis. He
did not prevail. On appeal, plaintiff argued the trial
court erred in instructing the jury on contributory
negligence. Additionally, plaintiff stated a new
theory that failure to take the culture and sensitivity
test was negligence as a matter of law. The court
allowed the new legal theory on appeal.

Plaintiff points to 3 Witkin, California Procedure (2d

ed. 1971) Pleadings, sections 342-344, pages 2009-
2011, for the general rule that an admission of fact
may not be argued differently on appeal. We agree,
but that is not what defendants seek to do. Here, the
question of whether a cost is state-mandated is purely
a question of law. This court is not limited by the
interpretation of statutes by the trial court. (See In re
Davis (1978) 87 Cal.App.3d 919, 921 [151 Cal.Rptr.
29]; Barton v. Owen, supra., 71 Cal.App.3d at p.
491.) Thus defendants may argue their new legal
theory on appeal.

I1. Payment of goodwill is not a state-mandated cost.

(2a)By this appeal, plaintiff seeks to compel
reimbursement of its payment for business goodwill
in a proceeding to acquire property under its power of
eminent domain. Plaintiff can succeed only if the
payment for which it seeks reimbursement was a
state-mandated cost. Our decision on this issue turns
upon the meaning of various statutory provisions.

Page 3

(3)In examining the relevant statutes we apply the
basic rules of statutory construction stated by the
court in Marin Hospital Dist. v. Rothman (1983) 139
Cal.App.3d 495, 498-499 [188 Cal.Rptr. 828]. 'The
meaning of a statute must, in the first instance, be
sought in the language in which it is framed, and if
that is plain the sole judicial function is to enforce it
according to its terms [citation]; where the language
is clear there is no room for interpretation [citation].
And courts will not determine the wisdom,
desirability, or propriety of statutes enacted by the
Legislature. [Citation.]

"Moreover, 'every statute should be construed with
reference to the whole system of law of which it is a
part so that all may be harmonized and *782 have
effect." ( Select Base Materials v. Board of Equal.
(1959) 51 Cal.2d 640, 645 ....) We inquire further
into ‘the whole system of law of which [Government
Code section 26912] is a part." (Italics in original.)

Also applicable in this case is the rule that
administrative interpretations of statutes should be
accorded great respect and followed if not clearly
erroneous. ( Noroian v. Department  of
Administration (1970) 11 Cal.App.3d 651, 655 [89
Cal.Rptr. 889].) We also rely on extrinsic aids such
as the history of relevant statutes, committee reports,
and the legislative debates. (Ibid.)

(2b)Revenue and Taxation Code section 2231,
subdivision (a), includes a direction that: 'The state
shall reimburse each local agency for all 'costs
mandated by the state’, as defined in Section 2207...."
Section 2207, in turn, provides in pertinent part:
"Costs mandated by the state' means any increased
costs which a local agency is required to incur as a
result of the following: [1] (a) Any law enacted after
January 1, 1973, which mandates a new program or
an increased level of service of an existing program;

Chapter 1275, Statutes of 1975 (Code Civ. Proc., §
1230.010 et seq.) revised and recodified the eminent
domain laws of this state. The revisions included a
new requirement that, upon proof of satisfaction of
four stated conditions, the owner of a business
conducted on the condemned property is entitled to
compensation for loss of goodwill (Code Civ. Proc.

§ 1263.510). [FN1]

FN1 Code of Civil Procedure section
1263.510 provides: '(a) The owner of a
business conducted on the property taken, or

Copr. © Bancroft-Whitney and West Group 1998
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on the remainder if such property is part of a
larger parcel, shall be compensated for loss
of goodwill if the owner proves all of the
following:

'(1) The loss is caused by the taking of the
property or the injury to the remainder.

'(2) The loss cannot reasonably be prevented
by a relocation of the business or by taking
steps and adopting procedures that a
reasonably prudent person would take and
adopt in preserving the goodwill.

'(3) Compensation for the loss will not be
included in payments under Section 7262 of
the Government Code.

'(4) Compensation for the loss will not be
duplicated in the compensation otherwise
awarded to the owner.

'(b) Within the meaning of this article,
‘goodwill' consists of the benefits that accrue
to a business as a result of its location,
reputation for dependability, skill or quality,
and any other circumstances resulting in
probable retention of old or acquisition of
new patronage.'

The costs for which plaintiff seeks reimbursement in
this proceeding were incurred by reason of this newly
imposed obligation to compensate for loss of
business goodwill. [FN2] This squarely presents the
issue which we conclude *783 is dispositive of
plaintiff's appeal, i.e., is the increased cost so
incurred as a result of enactment of chapter 1275,
Statutes of 1975, a cost which plaintiff was required
or mandatedto incur?

FN2 Until enactment of chapter 1275,
Statutes of 1975, goodwill was not
compensable in eminent domain
proceedings. (See 5 Witkin, Summary of
Cal. Law (8th ed. 1974) Constitutional Law,
§ 586, p. 3882.)

In support of the statutory construction it urges,
plaintiff points to the Board of Control's decision in
March 1981 that 1275 claims were for reimbursement
of state-mandated costs. (4)Plaintiff correctly notes
that such a finding by a state agency is accorded great
weight unless shown to be clearly erroneous. (
Noroian v. Department of Administration, supra., 11
Cal.App.3d at p. 655.)

(2c)Defendants counter that the Legislature declared
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its intent that 1275 claims not be considered state-
mandated by rejecting the line item of the budget
providing funds for payment of 1275 claims and by
directing that the Board of Control not approve or
submit to the Legislature any more 1275 claims.
(Stats. 1981, ch. 1090.) Defendants rely on Tyler v.
State of California (1982) 134 Cal.App.3d 973, 977
[162 Cal.Rptr. 82], to support their position that,
where a statute is unclear, a later expression of the
Legislature bearing upon the intent of the prior
statute may be properly considered in determining the
effect and meaning of the prior statute.

More significantly, defendants argue that the
Legislature made clear the discretionary nature of
acquisition of property by eminent domain by
passage of Code of Civil Procedure section 1230.030.
Section 1230.030 was included within chapter 1275,
Statutes of 1975, the same legislation that changed
the law of eminent domain to require compensation
for business goodwill. Section 1230.030 provides:
'‘Nothing in this title requires that the power of
eminent domain be exercised to acquire property
necessary for public use. Whether property necessary
for public use is to be acquired by purchase or other
means or by eminent domain is a decision left to the
discretion of the person authorized to acquire the

property.'

We agree that the Legislature intended for payment
of goodwill to be discretionary. The above authorities
reveal that whether a city or county decides to
exercise eminent domain is, essentially, an option of
the city or county, rather than a mandate of the state.
The fundamental concept is that the city or county is
not required to exercise eminent domain. If, however,
the power of eminent domain is exercised, then the
city will be required to pay for loss of goodwill.
Thus, payment for loss of goodwill is not a state-
mandated cost.

This construction is confirmed by subsequent
legislative actions, including the enactment of Senate
Bill No. 90 (Russell), 1979-1980 Regular Session.
*784 Among other things, that bill (Sen. Bill No. 90)
added Revenue and Taxation Code section 2207,
subdivision (h):

"Costs mandated by the state' means any increased
costs which a local agency is required to incur as the
result of the following:
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‘(h) Any statute enacted after January 1, 1973, or
executive order issued after January 1, 1973, which
adds new requirements to an existing optional
program or service and thereby increases the cost of
such program or service if the local agencies have no
reasonable alternatives other than to continue the
optional program.'

Senate Bill No. 90 became effective on July 1, 1981,
after plaintiff incurred the cost of business goodwill
for which it seeks reimbursement. Subdivision (h)
appears to have been included in the bill to provide
for reimbursement of increased costs in an optional
program such as eminent domain when the local
agency has no reasonable alternative to eminent
domain. The legislative history of Senate Bill No. 90
supports the conclusion that subdivision (h) was
added to Revenue and Taxation Code section 2207 to
extend state liability rather than to clarify existing
law. The Report of the Assembly Revenue and
Taxation Committee (June 9, 1980) includes a
statement: 'SB 90 further defines 'mandated costs' in
Sections 4 and 5 to include the following:

'e. Where a statute or executive order adds new
requirements to an existing optional program, which
increases costs if the local agency has no reasonable
alternative than to continue that optional program.’
(Rep., p. 1, italics in original.)

Additionally, the Ways and Means Committee's
Staff Analysis (Aug. 4, 1980) notes that Senate Bill
No. 90: 'Expands the definition of local reimbursable
costs mandated and paid by the state to include:

e. Statutes or executive orders adding new
requirements to an existing optional program, which
increases costs if the local agency has no reasonable
alternative than to continue that optional program.'
(P. 2, italics in original.) *785

Both reports quoted above characterize Senate Bill
No. 90 as expanding the definition of local
reimbursable costs. The Legislative Analyst's Report
of July 30, 1980, on Senate Bill No. 90 similarly
includes a statement that the bill expands the
definition  of  state-mandated  costs.  Such
characterizations of the purpose of Senate Bill No. 90
are consistent only with the conclusion that, until that
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bill was enacted, increased costs incurred in an
optional program such as eminent domain were not
state-mandated. Thus the cost of business goodwill
for which plaintiff was required by chapter 1275,
Statutes of 1975, to pay in April 1980, was not a
state-mandated cost. It follows that the trial court
properly denied the petition for a writ of mandamus
to compel payment of that cost. Our conclusion on
this pivotal issue makes it unnecessary to consider
plaintiff's contentions that article XIII B of the
California Constitution requires the State to provide a
subvention of funds to reimburse state-mandated
costs, that there are appropriated funds available to
pay plaintiff's claim, and that a peremptory writ of
mandate is the appropriate remedy in this case.

The judgment is affirmed.

Franson, Acting P. J., and Zenovich, J., concurred.

Appellant's petition for a hearing by the Supreme
Court was denied May 24, 1984. *786

Cal.App.5.Dist.,1984.
City of Merced v. State of California

END OF DOCUMENT
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COUNTY OF CONTRA COSTA et al., Plaintiffs
and Respondents,
V.
THE STATE OF CALIFORNIA, Defendant and
Appellant.

Civ. No. 24357.

Court of Appeal, Third District, California.

Jan 31, 1986.
SUMMARY

Thirty-eight counties and the County Supervisors
Association of California filed a complaint for
declaratory relief against the state seeking a judicial
declaration that 20 bills enacted in the 1980-1981
legislative session and three bills enacted after
January 1, 1975, but before the effective date of Cal.
Const., art. XIIl B, were invalid, unconstitutional, or
unenforceable because such bills established
"reimbursable mandates” requiring the state,
whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, to provide a subvention of
funds to reimburse such local government for the cost
of such program or increased level of service-with
certain exceptions, and the state failed to provide a
subvention for reimbursement of the cost imposed for
any of the bills in question. The trial court ruled that
the bills were void or had become unenforceable
because the state had, indeed, failed to provide a
subvention for reimbursement of costs imposed on
local governments as is required by Cal. Const., art.
XIII B. (Superior Court of Sacramento County, No.
300784, James Timothy Ford, Judge.)

The Court of Appeal reversed, holding that, as to the
bills enacted in the 1980-1981 legislative session,
plaintiffs failed to exhaust their administrative
remedy to obtain reimbursement for the cost of
implementing state-mandated programs, and, absent
an exception to the rule requiring the exhaustion of
administrative remedies, which did not exist with
regard to these bills, this requirement was a
jurisdictional prerequisite to their resort to the courts.
Stating that an administrative enforcement procedure
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is part of the legislative process and that the
legislative process remains incomplete until the
administrative remedy is exhausted, the court held
that a judicial action before the legislative process
has been completed is premature and a court is
without jurisdiction until administrative remedies
have been exhausted, absent an exception to the rule,
which did not exist here. The court further held that
plaintiffs did not establish the futility exception to the
exhaustion *63 of remedies requirement by showing
that only 8 of 24 claims previously submitted to the
administrative process had been funded; the fact that
some, if only a few, of the claims had been funded
precluded plaintiffs from establishing the exception.
As to the three remaining bills, the court held that
two fell within an exception to Cal. Const., art. XIII
B, § 6, which excepts legislation defining a new
crime or legislation changing an existing definition of
a crime from the reimbursement requirement, and
that the third, requiring a condemnor to pay for
business goodwill when condemning property, was
not a bill requiring reimbursement. A county is not
required to condemn property, and must pay for
goodwill only when it elects to condemn. Therefore,
payment for loss of goodwill is not a state-mandated
cost under Rev. & Tax. Code, § § 2231, 2270.
(Opinion by Sparks, J., with Puglia, P. J., and Sims,
J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Administrative Law § 86--Judicial Review and
Relief--Limitations on Awvailability--Exhaustion of
Administrative Remedies--Statement of Doctrine.
Where an administrative remedy is provided by
statute, relief must be sought from the administrative
body and this remedy exhausted before the courts
will act. When no exception applies, the exhaustion
of an administrative remedy is a jurisdictional
prerequisite to resort to the courts. This doctrine is
not a matter of judicial discretion but is a
fundamental rule of procedure.

[See Cal.Jur.3d, Administrative Law, § 262;
Am.Jur.2d, Administrative Law, § 595.]

(2) Administrative Law § 89--Judicial Review and
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Relief--Limitations on Awvailability--Exhaustion of
Administrative Remedies--Exceptions.

The doctrine of exhaustion of administrative
remedies is not an inflexible dogma. It contains its
own exceptions, as when the subject matter of the
controversy lies outside the administrative agency's
jurisdiction, when pursuit of an administrative
remedy would result in irreparable harm, when the
administrative agency cannot grant an adequate
remedy, and when the aggrieved party can positively
state what the administrative agency's decision in his
particular case would be. Thus, the doctrine precludes
original judicial actions only in the absence of those
exceptions. *64

(3) Administrative Law § 88--Judicial Review and
Relief--Limitations on Awvailability--Exhaustion of
Administrative Remedies--Constitutional Issues.

The doctrine of exhaustion of administrative
remedies applies to actions which raise constitutional
issues. There is an exception when the
constitutionality of the agency itself is challenged. A
litigant is not required to exhaust his administrative
remedies where the challenge is to the
constitutionality of the administrative agency.

(4) Constitutional Law § 7--Operation and Effect--
Mandatory, Directory, and Self-executing Provisions.
The fact that a constitutional provision is self-
executing does not relieve a party from complying
with reasonable procedure for assertion of the
constitutional right. While the Legislature may not
unreasonably curtail or impair a right granted by a
self-executing constitutional provision, it may adopt
reasonable procedural requirements for assertion of
the right.

(5a, 5b) Constitutional Law § 39--Distribution of
Governmental Powers-- Between Branches of
Government--Legislative Power and Its Limits.

While our branches of government are coequal they
are not completely independent. Although the
Legislature cannot exercise judicial functions or
deprive the courts of judicial powers, it may regulate
procedures and place reasonable restrictions upon
judicial functions. While the Legislature cannot act as
a "supercourt," rejecting judicial decisions with
which it disagrees, it may make a law to
prospectively abrogate the effect of a judicial
decision. Thus, where the Legislature provided for a
procedure before an administrative agency by which
local governmental entities could present claims for
reimbursement of the cost of state mandates imposed
on such entities, have those claims determined, and
have the result of those proceedings reviewed in a
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judicial proceeding, several counties were required to
exhaust that administrative remedy before seeking to
have the legislative bills containing the state
mandates judicially declared void. The determination
of reimbursement claims was within the jurisdiction
of the administrative agency by legislative decree,
pursuit of the remedy would not result in irreparable
harm, the agency could grant an adequate remedy,
and the agency's decision was not preordained.
Failure to exhaust those remedies was therefore
jurisdictional.

(6) Administrative Law § 86--Judicial Relief and
Review--Limitations on Awvailability--Exhaustion of
Administrative Remedies--Statement of Doctrine.

An administrative procedure is part of the legislative
process and the legislative process remains
incomplete until the administrative remedy is
exhausted. A judicial action before the legislative
process has been completed is premature and a court
is without *65 jurisdiction until administrative
remedies have been exhausted, unless there exists an
exception to the rule requiring the exhaustion of
administrative remedies.

(7a, 7b) Administrative Law § 89--Judicial Review
and Relief-- Limitations on Availability--Exhaustion
of Administrative Remedies--Exceptions.

The futility exception to the requirement of
exhaustion of administrative remedies is a very
narrow one. Insofar as a futility exception exists, as
when it can be demonstrated that an agency's
decision is certain to be adverse, its application is
very limited. Thus, exhaustion of administrative
remedy is required unless the appellant can positively
state that the administrative agency has declared what
its ruling will be in a particular case.

(8) Administrative Law § 89--Judicial Review and
Relief--Limitations on Awvailability--Exhaustion of
Administrative Remedies--Exceptions.

In an action in which several counties sought to have
several legislative bills judicially declared invalid, on
the ground that the bills allegedly imposed state-
mandated costs but were not funded by the
Legislature, plaintiffs did not establish the futility
exception to the exhaustion of remedies requirement
by showing that only 8 of 24 claims previously
submitted to the administrative process had been
funded. The fact that some, if only a few, of the
claims had been funded precluded plaintiffs from
establishing the exception.

(9) Eminent Domain 8 22--Compensable Property
and Rights--Business Goodwill--Payment by City--
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Reimbursement From State--State-mandated Cost.
Whether a county decides to exercise eminent
domain is essentially an option of the county rather
than a mandate of the state. The county is not
required to exercise eminent domain, but if it does,
then it must pay for loss of goodwill. Thus, payment
for loss of goodwill is not a state-mandated cost
under Rev. & Tax. Code, 8§ 2231, subd. (a), and Rev.
& Tax. Code, § 2207.

(10) Public Funds § 5--Expenditures.

Pen. Code, 8§ 597w, making it a misdemeanor to use
high-altitude decompression chambers to destroy
dogs and cats, constitutes legislation defining a new
crime or changing the definition of an existing crime,
and as such is expressly excluded from the operation
of Cal. Const., art XIII B. Consequently, the state
need not provide a subvention of funds to reimburse a
local government for the cost of substituting a new
program. *66

COUNSEL

John K. Van de Kamp, Attorney General, N. Eugene
Hill, Assistant Attorney General, Carol Hunter and
Jeffrey J. Fuller, Deputy Attorneys General, for
Defendant and Appellant.

Thomas M. Cecil, Richard A. Elbrecht, John C.
Lamb, Mary-Alice Coleman, Altshuler & Berzon,
Fred H. Altshuler, Marsha S. Berzon, Beeson, Tayer
& Silbert, Franklin Silver, Kenneth Absolam,
Laurence Gold, Remy & Thomas and Roger
Dickinson as Amici Curiae on behalf of Defendant
and Appellant.

Douglas J. Maloney, County Counsel, for Plaintiffs
and Respondents.

James P. Jackson, City Attorney, and William P.
Carnazzo, Deputy City Attorney, as Amici Curiae on
behalf of Plaintiffs and Respondents.

SPARKS, J.

In this declaratory relief action the Superior Court of
Sacramento County entered a judgment declaring that
14 bills enacted during the 1980-1981 legislative
session were void, and that the challenged bills
enacted in 1975 and in 1978 have become
unenforceable. The court reasoned that the state had
failed to provide a subvention for reimbursement of
the costs imposed on local governments as is required
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by California Constitution, article XIIl B, section 6.
The defendant State of California appeals contending
that the plaintiffs failed to exhaust their
administrative remedies, and that the contested
statutes do not constitute reimbursable mandates
under the constitution. We conclude that the state's
position on exhaustion is the correct one and
therefore reverse the judgment.

Factual and Procedural Background

As we noted in City of Sacramento v. State of
California (1984) 156 Cal.App.3d 182 [203 Cal.Rptr.
258], "[t]he question of reimbursement had its
genesis in the 'Property Tax Relief Act of 1972.
(Stats. 1972, ch. 1406, 8§ 1, p. 2931.) That act,
generally known as 'SB 90,' provided for a system of
limitations on local governments' power to levy
property taxes, with the concomitant requirement of
reimbursement to such local governments for costs
mandated upon them by the state in the form of
increased levels of services or programs .... [{ ] On
November 6, 1979, California voters determined to
make a limitation-reimbursement system similar to
'SB 90" a part of the Constitution. By initiative
measure at the special statewide election *67 on that
date, the voters enacted Proposition 4, thereby adding
article XIIl B to the California Constitution .... The
so-called 'Spirit of 13" initiative provided for
limitations on the ability of all California
governmental entities to appropriate funds for
expenditures. (Cal. Const., art. XIIl B, § 8 1, 8,
subds. (a), (b).)" (1d., at p. 188.)

Fiscal relief to local governments was provided in
the provision we are concerned with in this case,
section 6 of article XIIlI B. Section 6 provides:
"Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [1 ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975." Article
XIII B became effective on July 1, 1980. (Art. XIlII

B.§ 10.) [FN1]
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FN1 After the adoption of article XIIlI B
section 6, the Legislature in 1980 amended
Revenue and Taxation Code sections 2207
and 2231, and expanded the definition of
"costs mandated by the State" by including
certain specified statutes enacted after
January 1, 1973. (Stats. 1980, ch. 1256, § 5,
p. 4248.) In County of Los Angeles v. State
of California (1984) 153 Cal.App.3d 568,
573 [200 Cal.Rptr. 394], the court concluded
that "this reaffirmance constituted the
exercise of the Legislative discretion
authorized by article XIIlI B, section 6,
subdivision ~ (c), of the California
Constitution [to provide subvention of funds
for mandates enacted prior to January 1,
1975]."

This action was commenced on January 11, 1982,
when 38 counties and the County Supervisors
Association of California (Counties) filed a
complaint for declaratory relief against the State of
California. The Counties set forth a list of 20 bills
enacted in the 1980-1981 legislative session which
they contend establish reimbursable mandates but for
which no subvention of funds has been provided.
They also set forth three bills enacted after January 1,
1975, but before the effective date of article XIII B,
which they allege establish reimbursable mandates
but for which no subvention of funds has been
provided. The Counties sought a declaration that the
challenged statutory enactments are invalid,
unconstitutional, and/or unenforceable. The state,
represented by the Attorney General, answered the
complaint by denying that the challenged bills were
invalid or unconstitutional, and asserting as an
affirmative defense that the Counties had failed to
exhaust their administrative remedies.

Before trial the Counties withdrew their challenge to

four of the bills enacted in the 1980-1981 legislative
session. A court trial was held with *68 regard to 16
bills enacted in that session, and 3 bills enacted in
1975, 1976, and 1978. The trial court issued a
tentative decision holding that the Counties had failed
to exhaust their administrative remedies by failing to
submit their claims to the Board of Control as
provided for in Revenue and Taxation Code sections
2231 and 2250 and following. The court also
indicated an intent to hold that article XI11 B does not
apply to bills enacted before its effective date.

The Counties moved for a new trial. In support of
their motion they submitted a written statement of the
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Board of Control concerning a claim of the Pajaro
Valley Unified School District for reimbursement for
costs mandated by a state regulation (Cal. Admin.
Code, tit. 5, 8 § 90-101, relating to voluntary
desegregation). The board determined that the
regulation did not impose reimbursable state-
mandated costs. In doing so the board stated that its
authority to review claims for reimbursement was
limited to statutory provisions for reimbursement
under provisions in the Revenue and Taxation Code
and did not extend to claims under the Constitution.
[FN2] This decision was submitted in support of
Counties' argument that they had no administrative
remedy for claims arising under the Constitution. A
new trial was granted.

FN2 That piece of evidence added nothing
to the dispute. First of all, the decision of the
Board of Control was not rendered until
May 26, 1983, more than a year and five
months after this lawsuit was filed. It hardly
justifies the failure of the Counties to seek
their administrative remedy before they filed
this suit. Secondly, the board only
"determined that its authority to review
alleged mandates was limited to the
authority delineated in the Revenue and
Taxation Code, Section 2201 et seq.” The
Counties have failed to show how that
determination precluded the board from
granting relief in this case.

Upon a new trial the court held that the Board of
Control does not have the authority or jurisdiction to
determine whether a statute contains a reimbursable
mandate under the Constitution. The court further
found that even if the board had such authority it
would have been futile for the Counties to have
exhausted their administrative remedies. The court
held that 14 bills enacted during the 1980-1981
legislative session contained reimbursable mandates
and since the Legislature has not provided a
subvention of funds the court found those acts to be
void. With respect to acts enacted in 1975 and in
1978, the court held that the acts were valid when
enacted but that since the Legislature had failed to
provide a subvention of funds after the effective date
of article XII1 B, the acts had become unenforceable.

Judgment was entered holding the following
legislative enactments to be void: (1) Statutes of
1981, chapter 1141, relating to taxation; (2) Statutes
of 1981, chapter 617, relating to fire inspection
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records; (3) Statutes of 1981, chapter 618, relating to
juvenile courts; (4) Statutes of 1981, chapter *69
1111, relating to parole; (5) Statutes of 1981, chapter
846, relating to real property; (6) Statutes of 1981,
chapter 1088, relating to the California Debt
Advisory Commission; (7) Statutes of 1981, chapter
962, relating to environmental quality; (8) Statutes of
1981, chapter 332, relating to juvenile court law; (9)
Statutes of 1981, chapter 990, relating to
developmental disabilities; (10) Statutes of 1981,
chapter 612, relating to local agency employer-
employee relations; (11) Statutes of 1981, chapter
958, relating to small claims court; (12) Statutes of
1981, chapter 875, relating to minors; (13) Statutes of
1981, chapter 866, relating to public contracts; and
(14) Statutes of 1981, chapter 876, relating to
building standards. The judgment also declared the
following legislative enactments to be unenforceable:
(1) Statutes of 1975, chapter 1275, relating to
acquisition of property for public use; and (2)
Statutes of 1978, chapter 1146, relating to animals.

Discussion
I
As we noted in City of Sacramento, the concept of
reimbursement of local governmental entities for
state mandated costs did not begin with the
enactment of article XIII B to the Constitution. In the
Property Tax Relief Act of 1972 the Legislature had
earlier provided for limitations on local governments'
power to levy property taxes, with a requirement of
reimbursement to such local governments for costs
mandated by the state in the form of increased levels
of services or programs. This statutory limitation-
reimbursement scheme is contained in Revenue and
Taxation Code section 2201 et seq. (Stats. 1973, ch.
358, § 3, p. 779.) [FN3] Section 2207 provides:
"Costs mandated by the state' means any increased
costs which a local agency is required to incur as a
result of the following: [T ] (a) Any law enacted after
January 1, 1973, which mandates a new program or
an increased level of service of an existing program;
[1 1 (b) Any executive order issued after January 1,
1973, which mandates a new program. [ ] (c) Any
executive order issued after January 1, 1973, which
(i) implements or interprets a state statute and (ii), by
such implementation or interpretation, increases
program levels above the levels required prior to
January 1, 1973. [ ] (d) Any statute enacted after
January 1, 1973, or executive order issued after
January 1, 1973, which implements or interprets a
federal statute or regulation and, by such
implementation or interpretation, increases program
or service levels above the levels required by such
federal statute or regulation. [{ ] (e) Any statute
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enacted after January 1, 1973, or executive order
issued after January 1, 1973, which implements or
interprets a statute or amendment *70 adopted or
enacted pursuant to the approval of a statewide ballot
measure by the voters and, by such implementation
or interpretation, increases program or service levels
above the levels required by such ballot measure. [1 ]
(Any statute enacted after January 1, 1973, or
executive order issued after January 1, 1973, which
(i) removes an option previously available to local
agencies and thereby increases program or service
levels or (ii) prohibits a specific activity which results
in the local agencies using a more costly alternative
to provide a mandated program or service. [T ] (9)
Any statute enacted after January 1, 1973, or
executive order issued after January 1, 1973, which
requires that an existing program or service be
provided in a shorter time period and thereby
increases the costs of the program or service. [{ ] (h)
Any statute enacted after January 1, 1973, or
executive order issued after January 1, 1973, which
adds new requirements to an existing optional
program or service and thereby increases the cost of
such program or service if the local agencies have no
reasonable alternatives other than to continue the
optional program."

FN3 All further section references are to the
Revenue and Taxation Code unless
otherwise indicated.

Section 2231, subdivision (a) provides that the state
shall reimburse local agencies for all costs mandated
by the state as defined in section 2207. [FN4]
Subdivision (b) of section 2231 provides that the
reimbursement for the initial fiscal year shall be
provided by an appropriation in the statute mandating
the costs or, in the case of an executive order, by a
bill appropriating the funds which must accompany
the order or alternatively by a provision in the Budget
Bill for the following fiscal year. In the following
fiscal years the costs are to be included in the State
Budget and in the Budget Bill. The State Budget and
the Budget Bill shall also include appropriations for
reimbursement of claims which have been awarded
pursuant to section 2253, subdivisions (b), (c), and
(d). The procedure for the submission and payment of
claims by local governments is also set forth in
section 2231.

FN4 Section 2231 also provides for
reimbursement to school districts for costs
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mandated by the state as defined in section
2207.5. We are not here concerned with the
claims of any school district so we shall
restrict our discussion to the provisions
applicable to reimbursement of local
governments.

Section 2240 and the sections following it set forth
the procedure for determining and appropriating
funds for the reimbursement of local governments.
Essentially, the Legislative Counsel is to make the
initial determination whether a bill will require
reimbursement. (8§ 2241.) If it will then the
Department of Finance is to estimate the amount of
reimbursement which will be required. (§ § 2242-
2243.)) In every subsequent fiscal year the State
Budget and the Budget Bill shall contain
appropriations for reimbursement of such costs. (8
2245) The Department of Finance and the
Legislative Analyst are to make yearly reports to the
Legislature with respect to *71 unfunded statutes to
aid in determining whether reimbursement is in fact
required and whether the mandate should be
repealed. (8 § 2246, 2246.1.)

Section 2250 and those following it provide a
hearing procedure for the determination of claims by
local governments. The State Board of Control is
required to hear and determine such claims. (8
2250.) For purposes of such hearings the board
consists of the members of the Board of Control
provided for in part 4 (commencing with § 13900) of
division 3 of title 2 of the Government Code, together
with two local government officials appointed by the
Governor. (§ 2251.) The board was required to adopt
procedures for receiving and hearing such claims. (8
2252.) The first claim filed with respect to a statute or
regulation is considered a "test claim" or a "claim of
first impression.” (§ 2218, subd. (a).) The procedure
requires an evidentiary hearing where the claimant,
the Department of Finance, and any affected
department or agency can present evidence. (8
2252.) If the board determines that costs are
mandated, then it must adopt parameters and
guidelines for the reimbursement of such claims. (8§
2253.2.) The claimant or the state is entitled to
commence an action in administrative mandate
pursuant to Code of Civil Procedure section 1094.5 to
set aside a decision of the board on the grounds that
the board's decision is not supported by substantial
evidence. (8 2253.5.)

At least twice each calendar year the board is
required to report to the Legislature on the number of
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mandates it has found and the estimated statewide
costs of these mandates. (§ 2255, subd. (a).) In
addition to the estimate of the statewide costs for
each mandate, the report must also contain the
reasons for recommending reimbursement. (8 2255,
subd. (a).) Immediately upon receipt of the report a
local government claims bill shall be introduced in
the Legislature which, when introduced, must contain
an appropriation sufficient to pay for the estimated
costs of the mandates. (§ 2255, subd. (a).) In the
event the Legislature deletes funding for a mandate
from the local government claims bill, then it may
take one of the following courses of action: (1)
include a finding that the legislation or regulation
does not contain a mandate; (2) include a finding that
the mandate is not reimbursable; (3) find that a
regulation contains a mandate and direct that the
Office of Administrative Law repeal the regulation;
(4) include a finding that the legislation or regulation
contains a reimbursable mandate and direct that the
legislation or regulation not be enforced against local
entities until funds become available; (5) include a
finding that the Legislature cannot determine whether
there is a mandate and direct that the legislation or
regulation shall remain in effect and be enforceable
unless a court determines that the legislation or
regulation contains a reimbursable mandate in which
case the effectiveness of the legislation or regulation
shall be suspended and it shall not be enforced
against a local entity until funding becomes available;
or *72 (6) include a finding that the Legislature
cannot determine whether there is a reimbursable
mandate and that the legislation or regulation shall be
suspended and shall not be enforced against a local
entity until a court determines whether there is a
reimbursable mandate. (§ 2255, subd. (b).) If the
Legislature deletes funding for a mandate from a
local government claims bill but does not follow one
of the above courses of action or if a local entity
believes that the action is not consistent with article
X1l B of the Constitution, then the local entity may
commence a declaratory relief action in the Superior
Court of the County of Sacramento to declare the
mandate void and enjoin its enforcement. (§ 2255,
subd. (c).) [FN5]

FN5 At the time this litigation commenced
section 2255 did not contain any alternative
for the Legislature to appropriate funds to
pay for mandates found by the board, and
did not provide for a suit to declare the
mandate void and enjoin its enforcement.
(Subds. (b) and (c).) These provisions were
added in 1982. (Stats. 1982, ch. 327, § 147,
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pp. 1480-1481; Stats. 1982, ch. 1638, § 7,
pp. 6662-6663.)

Effective January 1, 1985, the Legislature has
established a new commission to consider and
determine claims based upon state mandates. This is
known as the Commission on State Mandates and it
consists of the Controller, the Treasurer, the Director
of Finance, the Director of the Office of Planning and
Research, and a public member with experience in
public finance, appointed by the Governor and
approved by the Senate. (Gov. Code, § 17525.)
"Costs mandated by the state" are defined as "any
increased costs which a local agency or school
district is required to incur after July 1, 1980, as a
result of any statute enacted on or after January 1,
1975, or any executive order implementing any
statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of
an existing program within the meaning of Section 6
of Article XIIl B of the California Constitution."
(Gov. Code, 8 17514.) The procedures before the
commission are similar to those which were followed
before the Board of Control. (Gov. Code, § 17500 et
seg.) Any claims which had not been included in a
local government claims bill prior to January 1, 1985,
were to be transferred to and considered by the
commission. (Gov. Code, § 17630; 8 2239.) [FN6]
*73

FN6 In 1984, the Legislature established a
State Mandates Claims Fund. (Gov. Code, §
17614.) Claims for which the statewide cost
does not exceed $500,000 are to be paid
from the fund by the Controller upon
certification of parameters and guidelines by
the commission. (Gov. Code, § 17610.) For
purposes of these claims the fund is to be
continuously appropriated without regard to
fiscal years. (Gov. Code, § 17614.) The
Counties suggest that the Legislature
attempted, by this legislation, to limit
reimbursement for state mandates to those
claims which are less than $500,000
statewide, a limitation which is not found in
the Constitution. They are mistaken. Claims
for which the statewide costs exceeds
$500,000 are not precluded; rather, the
appropriation for such claims must be
contained in a local government claims bill
rather than a continuous appropriation
without regard to fiscal years. (Gov. Code, §
17612, subd. (a), 17614.)
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The Attorney General contends that exhaustion of
these administrative remedies constituted a condition
precedent for resort to this judicial action for
declaratory relief. We agree. (1)The doctrine of
exhaustion of administrative remedies, it has been
held, is not a matter of judicial discretion but is a
fundamental rule of procedure. ( Abelleira v. District
Court of Appeal (1941) 17 Cal.2d 280, 293 [109 P.2d
942, 132 A.L.R. 715].) "In brief, the rule is that
where an administrative remedy is provided by
statute, relief must be sought from the administrative
body and this remedy exhausted before the courts
will act." (1d., at p. 292.) When no exception applies,
the exhaustion of an administrative remedy is a
jurisdictional prerequisite to resort to the courts. (Id.,
at p. 293.) The cases which so hold are legion. (See 3
Witkin, Cal. Procedure (3d ed. 1985) Actions, § 234,
pp. 264-265; 2 Witkin, op. cit., supra., Jurisdiction, §
69, p. 437) As Witkin explains it, "[t]he
administrative tribunal is created by law to adjudicate
the issue sought to be presented to the court. The
claim or 'cause of action' is within the special
jurisdiction of the administrative tribunal, and the
courts may act only to review the final administrative
determination. If a court allowed a suit to be
maintained prior to such final determination, it would
be interfering with the subject matter jurisdiction of
another tribunal. Accordingly, the exhaustion of an
administrative remedy has been held jurisdictional in
California." (3 Witkin, op. cit., supra., Actions, §
234, p. 265; italics in original.) But before the
doctrine can be said to be jurisdictional it must first
apply to the case at issue. (2)As the Court of Appeal
explained in Ogo Associates v. City of Torrance
(1974) 37 Cal.App.3d 830 [112 Cal.Rptr. 761], "the
doctrine of exhaustion of administrative remedies has
not hardened into inflexible dogma. It contains its
own exceptions, as when the subject matter of the
controversy lies outside the administrative agency's
jurisdiction, when pursuit of an administrative
remedy would result in irreparable harm, when the
administrative agency cannot grant an adequate
remedy, and when the aggrieved party can positively
state what the administrative agency's decision in his
particular case would be." ( 1d., at p. 834, citations
omitted; see also 4 Davis, Administrative Law
Treatise (2d ed. 1983) The Exhaustion Problem, §
26:1, pp. 414-415.) Thus the jurisdictional sweep of
the doctrine presupposes that none of these
recognized exceptions applies. Consequently, the
doctrine precludes original judicial actions only in the
absence of those exceptions. The question in this case
then is whether any of the exceptions apply here. As
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we shall explain, none does.

By the Property Tax Relief Act of 1972, the
Legislature assumed a statutory obligation of
reimbursing local governments for state mandated
costs, including any costs incurred by the local
government as the result of any law enacted after
January 1, 1973, "which mandates a new program or
an increased level of service of an existing program.”
(8 2207, subd. (a), 2231.) At the same time, the
Legislature provided an administrative procedure *74
with the right to judicial review by which claims that
a law requires reimbursement may be made and
determined. (8 2250 et seq.; Gov. Code, § 17500 et
seg.) As a statutory requirement for reimbursement
the 1972 provisions were subject to amendment or
repeal by the Legislature. ( County of Los Angeles v.
State of California, supra., 153 Cal.App.3d at p.
573.) Perhaps in recognition of its repealable and thus
impermanent character, the People, by enacting
article  XIIl B, have imposed a constitutional
requirement of reimbursement. Yet nothing in article
X111 B renders the statutory administrative procedure
for hearing and determining claims void. That
procedure remains a viable administrative remedy by
which  the local governments may claim
reimbursement for state mandated costs.

The Counties contend that they are not required to
exhaust the administrative remedy because they are
asserting that the challenged acts are unconstitutional.
[FN7] (3)However, the doctrine of exhaustion of
administrative remedy applies to actions raising
constitutional issues. ( Security-First Nat. Bk. v.
County of L.A. (1950) 35 Cal.2d 319, 321 [217 P.2d
946]; United States v. Superior Court (1941) 19
Cal.2d 189, 195 [120 P.2d 26]; People v. Coit Ranch,
Inc. (1962) 204 Cal.App.2d 52, 57-58 [21 Cal.Rptr.
875]; Tushner v. Griesinger (1959) 171 Cal.App.2d
599, 604-608 [341 P.2d 416]; see also 3 Witkin, op.
cit., supra., Actions, 8 236, p. 267; Reed, Exhaustion
of Administrative Remedies in California (1968) 56
Cal.L.Rev. 1061, 1073-1074.) It is true that there is
an exception when the constitutionality of the *75
agency itself is challenged. A litigant is not required
to exhaust his administrative remedies where the
challenge is to the constitutionality of the
administrative agency. ( State of California v.
Superior Court (Veta) (1974) 12 Cal.3d 237, 251
[115 Cal.Rptr. 497, 524 P.2d 1281].) But here the
Counties are not challenging the constitutionality of
the State Board of Control, the Commission on State
Mandates, or even the statutory scheme for hearing
and determining claims; instead, they are asserting
that they need not submit to that procedure because
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the claims they assert have roots in the Constitution.
Their claim is that a provision for subventions is a
constitutional condition precedent to the enactment of
statutes which impose local mandates. If the
subvention is not included in the statute, or at least
prior to the effective date of the statute, they argue,
the enactment violates section 6 of article XIII B.
Thus the claim asserted in this case is that the cost
mandating statutes are unconstitutional and that claim
does not fall within the exception to the rule that
administrative remedies must be exhausted prior to
resort to the courts. ( 1d., at pp. 249-250.) [FN8]

FN7 In contending that a failure to provide a
subvention of funds renders a bill void, the
Counties rely upon four cases from three
other states with constitutional provisions
mandating ~ reimbursement  to  local
governments. However, the provisions
involved in those states contained markedly
different language from our constitutional
provision. In Missouri the provision states
that "[a] new activity or service or an
increase in the level ... shall not be required
by [the state] unless a state appropriation is
made and disbursed ." (See State v. County
Court of Greene County (Mo. banc 1984)
667 S.W.2d 409, 411; Boone County Court
v. State (Mo. banc 1982) 631 S.W.2d 321,
323.) In Michigan the provision states "The
state is prohibited from requiring any new or
expanded activities ... without full financing
...."" (See Delta County v. Mich. Dept. of Nat.
Resources (1982) 118 Mich.App. 458 [325
N.W.2d 455, 456].) In Massachusetts the
provision states that a statutory mandate
"shall be effective ... only if ..." financing is
provided by the state. (See Town of
Lexington v. Commissioner of Educ. (1985)
393 Mass. 693 [473 N.E.2d 673, 675].) In
those states there is no provision for any
administrative remedy because the unfunded
legislation is simply not effective. In
contrast, the California constitutional
provision requires that when the state
mandates a new program or higher level of
service "the state shall provide a subvention
of funds to reimburse" the local government.
(Art. XIIl B, 8 6.) The Legislature has
provided an administrative remedy when the
state fails to reimburse the local entity. It is
only after the Legislature has deleted the
reimbursement contained in the
administrative agency's report and in the
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222 Cal.Rptr. 750
(Cite as: 177 Cal.App.3d 62)

local government claims bill that the local
agency "may file in the Superior Court of
the County of Sacramento an action in
declaratory relief to declare the mandate
unenforceable and enjoin its enforcement."
(Gov. Code, § 17612, subd. (b); see also §
2255, subd. (c), providing the mandate may
be declared void and its enforcement
enjoined if the Legislature deletes
reimbursement from a local government
claims bill funding for a mandate but does
not follow one of the alternative courses of
action provided for in subd. (b).)

FN8 The Counties alleged that the Board of
Control (now the Commission on State
Mandates) does not have the jurisdiction to
consider claims under the Constitution. The
trial court agreed. In fact, an administrative
agency does not have the power to declare a
statute unconstitutional or unenforceable.
(Cal. Const., art. 111, § 3.5.) But the Board
of Control (now the commission) has the
power to determine whether a statute or
regulation mandates a new program, or
higher level of service of an existing
program and whether there are any "costs"
mandated by the legislation. A proceeding
before the board will promote judicial
efficiency by unearthing the relevant
evidence and providing a record which the
court may review. (See Edgren v. Regents of
the University of California (1984) 158
Cal.App.3d 515, 521 [205 Cal.Rptr. 6].) It is
still the rule that a party must exhaust
administrative remedies even though, if
unsuccessful, he intends to raise
constitutional issues in a judicial proceeding.
(See Mountain View Chamber of Commerce
v. City of Mountain View (1978) 77
Cal.App.3d 82, 96 [143 Cal.Rptr. 441].) We
note parenthetically that the interplay
between the constitutional and the statutory
provisions for reimbursement of counties in
the context of a board proceeding is pending
before the Supreme Court. (County of Los
Angeles v. State of California, L.A. 32106,
rev. granted Sept. 19, 1985.)

Counties emphasize that they consider article X111 B
to be self executing and consequently they may
disregard the statutory scheme for claiming
reimbursement for state mandated costs. (4)But the
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fact that a constitutional provision is self executing
does not relieve a party from complying with
reasonable procedures for assertion of the right.
While the Legislature may not unreasonably curtail
or impair a right granted by a self executing
constitutional provision, it may adopt reasonable
procedural requirements for assertion of the right. (
Vinnicombe v. State of California (1959) 172
Cal.App.2d 54, 56 [341 P.2d 705].) For example,
former article I, section 14 of the Constitution
prohibited the taking or damaging of private property
for public use "without just compensation having first
been made to, or paid into court for, the owner." This
section was self executing and under its provisions a
property owner could maintain an action against a
governmental entity that took or damaged his
property. ( *76Powers Farms v. Consolidated Irr.
Dist. (1941) 19 Cal.2d 123, 126 [119 P.2d 717].) In
the Powers Farms case the plaintiff brought an action
against an irrigation district for damage to its
property without first filing a verified claim with the
district as required by the Irrigation District Liability
Law (Stats. 1935, ch. 833, p. 2250). The plaintiff
claimed that it did not have to comply with the claims
statute because its action was based upon the self
executing constitutional provision. The Supreme
Court said: "But the fact that the cause of action is
one of that kind does not exclude it from the
operation of a claim statute, the terms of which are
broad enough to embrace it. Although the
Constitution grants the right to compensation, it does
not specify the procedure by which the right may be
enforced. Such procedure may be set up by statutory
or charter provisions, and when so established, a
failure to comply with it is deemed to be a waiver of
the right to compel the payment of damages.” (Ibid.,
citations omitted.) Thus, as the high court later held
in City of San Jose v. Superior Court (1974) 12
Cal.3d 447 [115 Cal.Rptr. 797, 525 P.2d 701, 76
A.L.R.3d 1223], the "fact that inverse condemnation
is founded directly on the California Constitution
(art. 1, 8 14) neither excuses plaintiffs from
compliance with the claims statutes, nor renders the
claims statutes unconstitutional." ( Id., pp. 454-455,
citations omitted.) Similarly, former Government
Code section 16047, which required an undertaking
as a condition of bringing an action against the state,
was held applicable to actions brought under former
article I, section 14. ( Vinnicombe v. State of
California, supra., 172 Cal.App.2d at p. 56.)

(52)The jurisdictional aspect of the exhaustion of
remedies doctrine is based in part upon the separation
of powers of the three branches of government. "The
powers of state government are legislative, executive
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(Cite as: 177 Cal.App.3d 62)

and judicial." (Cal. Const., art. 1Il, 8 3.) Under that
tripartite system, the "legislative power of this State
is vested in the California Legislature” (Cal. Const.
art. 1V, 8 1); the "supreme executive power of this
State is vested in the Governor" (Cal. Const., art. V, 8
1); and the "judicial power of this State is vested in
the Supreme Court, courts of appeal, superior courts,
municipal courts, and justice courts." (Cal. Const.
art. VI, 8§ 1.) One branch of government may not
exercise the powers of another branch. "Persons
charged with the exercise of one power may not
exercise either of the others except as permitted by
this Constitution." (Cal. Const., art. 111, § 3.)

The judicial function is to declare the law and to
determine the rights of parties to controversies. (
Marin Water etc. Co. v. Railroad Com. (1916) 171
Cal. 706, 711-712 [154 P. 864].) Under the
separation of powers clause, the Legislature can
neither exercise nor place limitations upon judicial
powers. ( In re McKinney (1968) 70 Cal.2d 8, 10 [73
Cal.Rptr. 580, 447 P.2d 972].) The legislative
function is to enact laws and to appropriate funds.
(See Schaezlein v. Cabaniss (1902) 135 Cal. 466, 467
[67 P. 755]; *77 see also Mandel v. Myers (1981) 29
Cal.3d 531, 550 [174 Cal.Rptr. 841, 629 P.2d 935].)
Courts, by the same constitutional restriction, cannot
interfere with the legislative process. ( Santa Clara
County v. Superior Court (1949) 33 Cal.2d 552, 559
[203 P.2d 1]; Johnston v. Board of Supervisors
(1947) 31 Cal.2d 66, 70 [187 P.2d 686].) And courts
cannot compel legislative action. ( City Council v.
Superior Court (1960) 179 Cal.App.2d 389, 395 [3
Cal.Rptr. 796].) [FN9] (6)An administrative
procedure is part of the legislative process and it has
been recognized that "the legislative process remains
incomplete' until the administrative remedy is
exhausted." ( Abelleira v. District Court of Appeal,
supra., 17 Cal.2d at p. 295, citing Porter v. Investors
Syndicate (1931) 286 U.S. 461, 468 [76 L.Ed. 1226,
1230, 52 S.Ct. 617].) A judicial action before the
legislative process has been completed is premature
and a court is without jurisdiction until administrative
remedies have been exhausted. ( Abelleira v. District
Court of Appeal, supra..) To hold otherwise would be
to permit the courts to engage in an unwarranted
interference with the legislative process. (See Santa
Clara County v. Superior Court, supra., 33 Cal.2d at
p. 556.) As we have recounted at length, the
Legislature has provided for a procedure by which
local governmental entities may present claims for
reimbursement of the costs of state mandates, those
claims may be determined, a subvention of funds
may be provided, and the result of those proceedings
may be reviewed in a judicial proceeding. Unless the
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Counties can establish an exception to the rule
requiring the exhaustion of administrative remedies, a
judicial action without exhausting those remedies
must be considered premature.

FN9 While our branches of government are
coequal they are not completely
independent. While the Legislature cannot
exercise judicial functions or deprive the
courts of judicial powers, it may regulate
procedures and place reasonable restrictions
upon judicial functions. ( Briggs v. Superior
Court (1931) 211 Cal. 619, 627 [297 P. 3],
procedure  for  punishing  contempt;
Brydonjack v. State Bar (1929) 208 Cal.
439, 443 [281 P. 1018], restrictions on the
admission to the practice of law.) And while
the Legislature cannot act as a “supercourt,”
rejecting judicial decisions with which it
disagrees ( Mandel v. Myers, supra., 29
Cal.3d at p. 552), it may make a law to
prospectively abrogate the effect of a
judicial decision. ( Matter of Coburn (1913)
165 Cal. 202, 210 [131 P. 352].)

(7a)The Counties assert, and the trial court agreed,
that it would have been futile for them to have
submitted their claims to the administrative process.
In support of this contention the Counties presented
evidence that out of 24 mandates found by the board
and reported to the Legislature, only 8 had been
funded in a claims bill. This evidence does not
support the contention that it would be futile to
submit the claims to the administrative procedure.
(8)The futility exception to the requirement of
exhaustion of administrative remedies is a very
narrow one. "Insofar as a 'futility’ exception exists, as
when it can be demonstrated that an agency's
decision is certain to be adverse (see Ogo Associates
v. Torrance (1974) 37 Cal.App.3d 830 [112 Cal.Rptr.
761]), its application is very limited. Thus,
exhaustion *78 of administrative remedy is required
unless the appellant '‘can positively state that the
[administrative agency ] has declared what its ruling
will be in a particular case.' ( Gantner & Mattern Co.
v. California E. Com. (1941) 17 Cal.2d 314, 318 [109
P.2d 932], italics added.)" ( George Arakelian Farms,
Inc. v. Agricultural Labor Relations Bd. (1985) 40
Cal.3d 654, 662 [221 Cal.Rptr. 488, 710 P.2d 288].
See also Doyle v. City of Chino (1981) 177
Cal.App.3d 673, 683 [172 Cal.Rptr. 844]; Mountain
View Chamber of Commerce v. City of Mountain
View, supra., 77 Cal.App.3d at p. 92.) (7b)The fact
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177 Cal.App.3d 62
222 Cal.Rptr. 750
(Cite as: 177 Cal.App.3d 62)

that the Legislature has provided for funding of some
of the mandates found by the board, albeit only a
portion, precludes the Counties from establishing the
futility exception.

The Counties next assert that their remedy before the
board (now commission) is inadequate. We disagree.
The applicable procedures provide for an evidentiary
hearing and decision by the board with the right to
judicial review. (8 § 2252, 2253.2, 2253.5; Gov.
Code, 8 8§ 17551, 17559.) In the event it is
determined that a reimbursable mandate exists then a
local government claims bill must be introduced to
fund such a mandate. (§ 2255, subd. (a); Gov. Code
8 17612, subd. (a).) In the event the Legislature fails
to provide an appropriation to fund the mandate then
the local government agency may proceed to have a
judicial  declaration that the mandate is
unenforceable. (§ 2255, subd. (c); Gov. Code, §
17612, subd. (b).) In that event the court will have the
advantage and benefit of the evidence and record
compiled in the administrative proceeding. Pursuant
to this procedure the Legislature cannot escape the
constitutional requirement that the state reimburse
local governments for reimbursable mandates.

(5b)For these reasons we conclude that the trial court
erred in concluding that the Counties are not required
to exhaust their administrative remedies before
resorting to a judicial action with respect to
reimbursable state mandates. The determination of a
reimbursement claim was within the jurisdiction of
the administrative agency, pursuit of the remedy
would not result in irreparable harm, the agency
could grant an adequate remedy, and the agency's
decision was not preordained. The failure to exhaust
those remedies was therefore jurisdictional. The
judgment with respect to the bills enacted during the
1980-1981 legislative session must be reversed
because no claims were filed with respect to those
bills. For this reason we need not and do not consider
whether those bills contain reimbursable state
mandates or whether they pass constitutional muster.

With respect to the three bills enacted before 1980
the Counties assert, and the state concedes, that
administrative remedies were exhausted by the *79
filing and determination of claims. The bills
challenged for which the administrative process was
completed included Statutes of 1975, chapter 1275,
relating to eminent domain; Statutes of 1976, chapter
1139, relating to determinate sentencing; and Statutes
of 1978, chapter 1146, relating to animals. The trial
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court found that the Statutes of 1976, chapter 1139,
fall within an exception to article XIIl B, section 6,
which excepts legislation defining a new crime or
legislation changing an existing definition of a crime
from the reimbursement requirement. The court
further determined, however, that Statutes of 1975,
chapter 1275, and Statutes of 1978, chapter 1146, did
contain reimbursable mandates and that they have
become unenforceable due to the Legislature's failure
to provide a subvention of funds. The state challenges
these findings.

Statutes of 1975, chapter 1275, relating to eminent
domain, requires a condemnor to pay for business
goodwill when condemning property. (Code Civ.
Proc., § 1263.510.) The Counties contend that the
payment for business goodwill constitutes a state
mandated cost for which reimbursement is required.
Pursuant to a claim submitted to the Board of
Control, the board agreed with Counties' contention
and submitted claims for reimbursement for such
expenses in a local government claims bill. The
Legislature deleted the claims from the claims bill,
and directed that the board shall not accept or submit
to the Legislature any more claims pursuant to
Statutes of 1975, chapter 1275. (Stats. 1981, ch.
1091, § 3, p. 4193.) The issue is thus now ripe for
decision. (§ 2255, subd. (c).)

In resolving this question we agree with and adopt
the reasoning of the Court of Appeal in City of
Merced v. State of California (1984) 153 Cal.App.3d
777, at page 783 [200 Cal.Rptr. 642]. There, with
respect to the same statutory provisions, the court
said: "We agree that the Legislature intended for
payment of goodwill to be discretionary. (9)The
above authorities reveal that whether a city or county
decides to exercise eminent domain is, essentially, an
option of the city or county, rather than a mandate of
the state. The fundamental concept is that the city or
county is not required to exercise eminent domain. If,
however, the power of eminent domain is exercised,
then the city will be required to pay for loss of
goodwill. Thus, payment for loss of goodwill is not a
state-mandated cost.” For this reason the trial court
erred in finding that Statutes of 1975, chapter 1275
constitutes a reimbursable mandate. [FN10] *80

FN10 We note that we employed analogous
reasoning in City of Sacramento v. State of
California (1984) 156 Cal.App.3d 182, at
pages 196-197 [203 Cal.Rptr. 258]. There
the city contended that a state law requiring
public employees to be covered by the state
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177 Cal.App.3d 62
222 Cal.Rptr. 750
(Cite as: 177 Cal.App.3d 62)

unemployment insurance law constituted a
state mandate. The state countered that it
was only complying with a federal
requirement, did not itself mandate the
coverage, and was thus not required to
reimburse the city. We noted that federal
law provided financial incentives and that it
would have been politically unpalatable for
the state to refuse to extend coverage to
public employees, but nonetheless the
decision was optional with the state. This
precluded the state from asserting that it was
only complying with a federal requirement
rather than mandating a new program on
local government. The same reasoning
applies here: the decision to proceed in
eminent domain is optional with the local
government. Since the state does not
mandate that the local agency incur the costs
it claims, the agency is not entitled to
reimbursement from the state.

(10)Statutes of 1978, chapter 1146, relates to the
destruction of dogs and cats. The aspect of this
legislation which the Counties claim constitutes a
state mandate imposing costs is the amendment of
Penal Code section 597w, which prohibits the use of
a high-altitude decompression chamber for the
destruction of dogs and cats. The Counties contend
that this removes a less expensive option in
destroying dogs and cats and thus constitutes a state
mandated cost. The Board of Control agreed and
submitted a claim for such costs to the Legislature.
The Legislature, however, deleted the claim from the
local government claims bill and directed the board
not accept or submit further claims based upon this
provision. (Stats. 1981, ch. 1091, § 3, p. 4193.)

We hold that the trial court erred in finding that
Statutes of 1978, chapter 1146, constitutes a
reimbursable mandate under article XIII B, section 6.
The state, through its penal law, has long prohibited
acts which might be described as cruelty to animals.
(Pen. Code, 8 596 et seq.) The state has determined
that the use of high-altitude decompression chambers
to destroy dogs and cats constitutes cruelty to
animals, and has made it a misdemeanor to do so.
(Pen. Code, 8§ 8 597w, 597y.) This is clearly
legislation defining a new crime or changing the
definition of an existing crime, and as such is
expressly excluded from the operation of article XIlII
B, section 6, by subdivision (b) thereof.

The judgment is reversed.
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Puglia, P. J., and Sims, J., concurred.

Respondents' petition for review by the Supreme
Court was denied April 23, 1986. Mosk, J., was of
the opinion that the petition should be granted.
Cal.App.3.Dist.,1986.

Contra Costa County v. State

END OF DOCUMENT
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P
COUNTY OF LOS ANGELES et al., Plaintiffs and
Appellants,
v

THE STATE OF CALIFORNIA et al., Defendants
and Respondents.
CITY OF SONOMA et al., Plaintiffs and Appellants,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents

L.A. No. 32106.

Supreme Court of California

Jan 2, 1987.
SUMMARY

The trial court denied a petition for writ of mandate
to compel the State Board of Control to approve
reimbursement claims of local government entities,
for costs incurred in providing an increased level of
service mandated by the state for workers'
compensation benefits. The trial court found that Cal.
Const., art. XIIl B, 8 6, requiring reimbursement
when the state mandates a new program or a higher
level of service, is subject to an implied exception for
the rate of inflation. In another action, the trial court,
on similar claims, granted partial relief and ordered
the board to set aside its ruling denying the claims.
The trial court, in this second action, found that
reimbursement was not required if the increases in
benefits were only cost of living increases not
imposing a higher or increased level of service on an
existing program. Thus, the second matter was
remanded due to insubstantial evidence and legally
inadequate findings. (Superior Court of Los Angeles
County, Nos. C 424301 and C 464829, Leon Savitch
and John L. Cole, Judges.) The Court of Appeal,
Second Dist., Div. Five, Nos. B001713 and B003561
affirmed the first action; the second action was
reversed and remanded to the State Board of Control
for further and adequate findings.

The Supreme Court reversed the judgment of the
Court of Appeal, holding that the petitions lacked
merit and should have been denied by the trial court
without the necessity of further proceedings before
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the board. The court held that when the voters
adopted art. XIll B, § 6, their intent was not to
require the state to provide subvention whenever a
newly enacted statute results incidentally in some
cost to local agencies, but only to require subvention
for the expense or increased cost of programs
administered locally, and for expenses occasioned by
laws that impose unique requirements on local
governments and do not apply generally to all state
residents or entities. Thus, the court held,
reimbursement was not required by art. XI1l B, § 6.
Finally, the court held that no pro tanto repeal of Cal.
Const., art. X1V, 8 4 (workers' compensation), was
intended or made necessary by *47 the adoption of
art. X111 B, § 6. (Opinion by Grodin, J., with Bird, C.
J., Broussard, Reynoso, Lucas and Panelli, JJ.,
concurring. Separate concurring opinion by Mosk, J.)

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California § 12--Fiscal Matters--
Appropriations--Reimbursement to Local
Governments--Costs to Be Reimbursed.

When the voters adopted Cal. Const., art. XIlI B, §
6 (reimbursement to local agencies for new programs
and services), their intent was not to require the state
to provide subvention whenever a newly enacted
statute resulted incidentally in some cost to local
agencies. Rather, the drafters and the electorate had
in mind subvention for the expense or increased cost
of programs administered locally, and for expenses
occasioned by laws that impose unique requirements
on local governments and do not apply generally to
all state residents or entities.

(2) Statutes § 18--Repeal--Effect--"Increased Level
of Service."

The statutory definition of the phrase "increased
level of service," within the meaning of Rev. & Tax.
Code, 8 2207, subd. (a) (programs resulting in
increased costs which local agency is required to
incur), did not continue after it was specifically
repealed, even though the Legislature, in enacting the
statute, explained that the definition was declaratory
of existing law. It is ordinarily presumed that the
Legislature, by deleting an express provision of a
statute, intended a substantial change in the law.
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[See Am.Jur.2d, Statutes, § 384.]

(3) Constitutional Law 8§  13--Construction of
Constitutions--Language of Enactment.

In construing the meaning of an initiative
constitutional provision, a reviewing court's inquiry is
focused on what the voters meant when they adopted
the provision. To determine this intent, courts must
look to the language of the provision itself.

(4) Constitutional Law §  13--Construction of
Constitutions--Language of Enactment--"Program."
The word "program,” as used in Cal. Const., art. X1II
B, 8 6 (reimbursement to local agencies for new
programs and services), refers to programs that carry
out the governmental function of providing services
to the public, or laws which, to implement a state
policy, impose unique requirements on *48 local
governments and do not apply generally to all
residents and entities in the state.

(5) State of California § 12--Fiscal Matters--
Appropriations--Reimbursement to Local
Governments--Increases in Workers' Compensation
Benefits.

The provisions of Cal. Const., art. XIIl B, 8 6
(reimbursement to local agencies for new programs
and services), have no application to, and the state
need not provide subvention for, the costs incurred by
local agencies in providing to their employees the
same increase in workers' compensation benefits that
employees of private individuals or organizations
receive. Although the state requires that employers
provide workers' compensation for nonexempt
categories of employees, increases in the cost of
providing this employee benefit are not subject to
reimbursement as state- mandated programs or higher
levels of service within the meaning of art. XIII B, §
6. Accordingly, the State Board of Control properly
denied reimbursement to local governmental entities
for costs incurred in providing state-mandated
increases in workers' compensation benefits.
(Disapproving City of Sacramento v. State of
California (1984) 156 Cal.App.3d 182 [203 Cal.Rptr.
258], to the extent it reached a different conclusion
with respect to expenses incurred by local entities as
the result of a newly enacted law requiring that all
public employees be covered by unemployment
insurance.)

[See Cal.Jur.3d, State of California, § 78.]

(6) Constitutional Law 8§  14--Construction of
Constitutions--Reconcilable  and Irreconcilable
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Conflicts.

Controlling principles of construction require that in
the absence of irreconcilable conflict among their
various parts, constitutional provisions must be
harmonized and construed to give effect to all parts.

(7) Constitutional Law 8§  14--Construction of
Constitutions--Reconcilable  and  Irreconcilable
Conflicts--Pro  Tanto Repeal of Constitutional
Provision.

The goals of Cal. Const.,, art. XIlIl B, 8 6
(reimbursement to local agencies for new programs
and services), were to protect residents from
excessive taxation and government spending, and to
preclude a shift of financial responsibility for
governmental functions from the state to local
agencies. Since these goals can be achieved in the
absence of state subvention for the expense of
increases in workers' compensation benefit levels for
local agency employees, the adoption of art. X111 B, §
6, did not effect a pro tanto repeal of Cal. Const., art.
X1V, § 4, which gives the Legislature plenary power
over workers' compensation. *49

COUNSEL

De Witt W. Clinton, County Counsel, Paula A.
Snyder, Senior Deputy County Counsel, Edward G.
Pozorski, Deputy County Counsel, John W. Witt,
City Attorney, Kenneth K. Y. So, Deputy City
Attorney, William D. Ross, Diana P. Scott, Ross &
Scott and Rogers & Wells for Plaintiffs and
Appellants.

James K. Hahn, City Attorney (Los Angeles),
Thomas C. Bonaventura and Richard Dawson,
Assistant City Attorneys, and Patricia V. Tubert,
Deputy City Attorney, as Amici Curiae on behalf of
Plaintiffs and Appellants.

John K. Van de Kamp, Attorney General, N. Eugene
Hill, Assistant Attorney General, Henry G. Ullerich
and Martin H. Milas, Deputy Attorneys General, for
Defendants and Respondents.

Laurence Gold, Fred H. Altshuler, Marsha S.
Berzon, Gay C. Danforth, Altshuler & Berzon,
Charles P. Scully 11, Donald C. Carroll, Peter Weiner,
Heller, Ehrman, White & McAuliffe, Donald C.
Green, Terrence S. Terauchi, Manatt, Phelps,
Rothenberg & Tunney and Clare Bronowski as Amici
Curiae on behalf of Defendants and Respondents.

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D182&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D182&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D182&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1984125652
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1984125652
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=0122579&FindType=Y&SerialNum=0284170688
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=0122579&FindType=Y&SerialNum=0284170688
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART14S4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART14S4&FindType=L

43 Cal.3d 46
729 P.2d 202, 233 Cal.Rptr. 38
(Cite as: 43 Cal.3d 46)

GRODIN, J.

We are asked in this proceeding to determine
whether legislation enacted in 1980 and 1982
increasing certain workers' compensation benefit
payments is subject to the command of article XIII B
of the California Constitution that local government
costs mandated by the state must be funded by the
state. The County of Los Angeles and the City of
Sonoma sought review by this court of a decision of
the Court of Appeal which held that state-mandated
increases in workers' compensation benefits that do
not exceed the rise in the cost of living are not costs
which must be borne by the state under article XIII B,
an initiative constitutional provision, and legislative
implementing statutes.

Although we agree that the State Board of Control
properly denied plaintiffs' claims, our conclusion
rests on grounds other than those relied upon by the
Court of Appeal, and requires that its judgment be
reversed. (1) We conclude that when the voters
adopted article XI1l B, section 6, their intent was not
to require the state to provide subvention whenever a
newly enacted statute resulted incidentally in some
cost to local agencies. Rather, the drafters and the
electorate had in mind subvention for the expense or
*50 increased cost of programs administered locally
and for expenses occasioned by laws that impose
unique requirements on local governments and do not
apply generally to all state residents or entities. In
using the word “"programs” they had in mind the
commonly understood meaning of the term, programs
which carry out the governmental function of
providing services to the public. Reimbursement for
the cost or increased cost of providing workers'
compensation benefits to employees of local agencies
is not, therefore, required by section 6.

We recognize also the potential conflict between
article XIlI B and the grant of plenary power over
workers'  compensation  bestowed upon the
Legislature by section 4 of article X1V, but in accord
with  established rules of construction our
construction of article XIIl B, section 6, harmonizes
these constitutional provisions.

On November 6, 1979, the voters approved an
initiative measure which added article XIII B to the
California  Constitution. That article imposed
spending limits on the state and local governments
and provided in section 6 (hereafter section 6):
"Whenever the Legislature or any state agency
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mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [1 ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975." No
definition of the phrase "higher level of service" was
included in article X111 B, and the ballot materials did
not explain its meaning. [FN1]

FN1 The analysis by the Legislative Analyst
advised that the state would be required to
"reimburse local governments for the cost of
complying with ‘state mandates.' 'State
mandates' are requirements imposed on local
governments by legislation or executive
orders." Elsewhere the analysis repeats:
"[T]he initiative would establish a
requirement that the state provide funds to
reimburse local agencies for the cost of
complying with state mandates. ...

The one ballot argument which made
reference to section 6, referred only to the
"new  program"  provision,  stating,
"Additionally, this measure [T ] (1) will not
allow the state government to force
programs on local governments without the
state paying for them."

The genesis of this action was the enactment in 1980
and 1982, after article X1l B had been adopted, of
laws increasing the amounts which *51 employers,
including local governments, must pay in workers'
compensation benefits to injured employees and
families of deceased employees.

The first of these statutes, Assembly, Bill No. 2750
(Stats. 1980, ch. 1042, p. 3328), amended several
sections of the Labor Code related to workers'
compensation. The amendments of Labor Code
sections 4453, 4453.1 and 4460 increased the
maximum weekly wage upon which temporary and
permanent disability indemnity is computed from
$231 per week to $262.50 per week. The amendment
of section 4702 of the Labor Code increased certain
death benefits from $55,000 to $75,000. No
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appropriation for increased state-mandated costs was
made in this legislation. [FN2]

FN2 The bill was approved by the Governor
and filed with the Secretary of State on
September 22, 1980. Prior to this, the
Assembly gave unanimous consent to a
request by the bill's author that his letter to
the Speaker stating the intent of the
Legislation be printed in the Assembly
Journal. The letter stated: (1) that the
Assembly Ways and Means Committee had
recommended approval without
appropriation on grounds that the increases
were a result of changes in the cost of living
that were not reimbursable under either
Revenue and Taxation Code section 2231,
or article XIIl B; (2) the Senate Finance
Committee had rejected a motion to add an
appropriation and had approved a motion to
concur in amendments of the Conference
Committee deleting any appropriation.

Legislative history confirms only that the
final version of Assembly Bill No. 2750, as
amended in the Assembly on April 16, 1986,
contained no appropriation. As introduced
on March 4, 1980, with a higher minimum
salary of $510 on which to base benefits, an
unspecified appropriation was included.

Test claims seeking reimbursement for the increased
expenditure mandated by these changes were filed
with the State Board of Control in 1981 by the
County of San Bernardino and the City of Los
Angeles. The board rejected the claims, after hearing,
stating that the increased maximum workers'
compensation benefit levels did not change the terms
or conditions under which benefits were to be
awarded, and therefore did not, by increasing the
dollar amount of the benefits, create an increased
level of service. The first of these consolidated
actions was then filed by the County of Los Angeles,
the County of San Bernardino, and the City of San
Diego, seeking a writ of mandate to compel the board
to approve the reimbursement claims for costs
incurred in providing an increased level of service
mandated by the state pursuant to Revenue and
Taxation Code section 2207. [FN3] They also sought
a declaration that because the State of California and
the board were obliged by article X111 B to reimburse
them, they were not obligated to pay the increased
benefits until the state provided reimbursement.
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FN3 The superior court consolidated another
action by the County of Butte, Novato Fire
Protection District, and the Galt Unified
School District with that action. Neither
those plaintiffs nor the County of San
Bernardino are parties to the appeal.

The superior court denied relief in that action. The
court recognized that although increased benefits
reflecting cost of living raises were not expressly *52
excepted from the requirement of state
reimbursement in section 6 the intent of article XIIl1 B
to limit governmental expenditures to the prior year's
level allowed local governments to make adjustment
for changes in the cost of living, by increasing their
own appropriations. Because the Assembly Bill No.
2750 changes did not exceed cost of living changes,
they did not, in the view of the trial court, create an
"increased level of service " in the existing workers'
compensation program.

The second piece of legislation (Assem. Bill No.
684), enacted in 1982 (Stats. 1982, ch. 922. p. 3363),
again changed the benefit levels for workers'
compensation by increasing the maximum weekly
wage upon which benefits were to be computed, and
made other changes among which were: The bill
increased minimum weekly earnings for temporary
and permanent total disability from $73.50 to $168,
and the maximum from $262.50 to $336. For
permanent partial disability the weekly wage was
raised from a minimum of $45 to $105, and from a
maximum of $105 to $210, in each case for injuries
occurring on or after January 1, 1984. (Lab. Code, §
4453.) A $10,000 limit on additional compensation
for injuries resulting from serious and willful
employer misconduct was removed (Lab. Code, §
4553), and the maximum death benefit was raised
from $75,000 to $85,000 for deaths in 1983, and to
$95,000 for deaths on or after January 1, 1984. (Lab.

Code, 8§ 4702.)

Again the statute included no appropriation and this
time the statute expressly acknowledged that the
omission was made "[n]otwithstanding section 6 of
Article XIIIB of the California Constitution and
section 2231 ... of the Revenue and Taxation Code."
(Stats. 1982, ch. 922, § 17, p. 3372.) [FN4]

FN4 The same section "recognized,”
however, that a local agency "may pursue
any remedies to obtain reimbursement
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available to it" under the statutes governing
reimbursement for state-mandated costs in
chapter 3 of the Revenue and Taxation
Code, commencing with section 2201.

Once again test claims were presented to the State
Board of Control, this time by the City of Sonoma,
the County of Los Angeles, and the City of San
Diego. Again the claims were denied on grounds that
the statute made no change in the terms and
conditions under which workers' compensation
benefits were to be awarded, and the increased costs
incurred as a result of higher benefit levels did not
create an increased level of service as defined in
Revenue and Taxation Code section 2207,
subdivision (a).

The three claimants then filed the second action
asking that the board be compelled by writ of
mandate to approve the claims and the state to pay
them, and that chapter 922 be declared
unconstitutional because it was not adopted in
conformity with requirements of the Revenue and
Taxation Code or *53 section 6. The trial court
granted partial relief and ordered the board to set
aside its ruling. The court held that the board's
decision was not supported by substantial evidence
and legally adequate findings on the presence of a
state-mandated cost. The basis for this ruling was the
failure of the board to make adequate findings on the
possible impact of changes in the burden of proof in
some workers' compensation proceedings (Lab.
Code, § 3202.5); a limitation on an injured worker's
right to sue his employer under the "dual capacity"
exception to the exclusive remedy doctrine (Lab.
Code, 8 § 3601- 3602); and changes in death and
disability benefits and in liability in serious and
wilful misconduct cases. (Lab. Code, 8 4551.)

The court also held: "[T]he changes made by chapter
922, Statutes of 1982 may be excluded from state-
mandated costs if that change effects a cost of living
increase which does not impose a higher or increased
level of service on an existing program." The City of
Sonoma, the County of Los Angeles, and the City of
San Diego appeal from this latter portion of the
judgment only.

The Court of Appeal consolidated the appeals. The
court identified the dispositive issue as whether
legislatively mandated increases in  workers'
compensation benefits constitute a "higher level of
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service" within the meaning of section 6, or are an
"increased level of service" [FN5] described in
subdivision (a) of Revenue and Taxation Code
section 2207. The parties did not question the
proposition that higher benefit payments might
constitute a higher level of "service." The dispute
centered on whether higher benefit payments which
do not exceed increases in the cost of living
constitute a higher level of service. Appellants
maintained that the reimbursement requirement of
section 6 is absolute and permits no implied or
judicially created exception for increased costs that
do not exceed the inflation rate. The Court of Appeal
addressed the problem as one of defining "increased
level of service."

FN5 The court concluded that there was no
legal or semantic difference in the meaning
of the terms and considered the intent or
purpose of the two provisions to be
identical.

The court rejected appellants' argument that a
definition of "increased level of service" that once
had been included in section 2231, subdivision (e) of
the Revenue and Taxation Code should be applied.
That definition brought any law that imposed
"additional costs" within the scope of "increased level
of service." The court concluded that the repeal of
section 2231 in 1975 (Stats. 1975, ch. 486, § 7, pp.
999-1000) and the failure of the Legislature by
statute or the electorate in article XIIl B to readopt
the *54 definition must be treated as reflecting an
intent to change the law. (Eu v. Chacon (1976) 16
Cal.3d 465, 470 [128 Cal.Rptr. 1, 546 P.2d 289].)
[FN6] On that basis the court concluded that
increased costs were no longer tantamount to an
increased level of service.

FN6 The Court of Appeal also considered
the expression of legislative intent reflected
in the letter by the author of Assembly Bill
No. 2750 (see fn. 2, ante). While
consideration of that expression of intent
may have been proper in construing
Assembly Bill No. 2750, we question its
relevance to the proper construction of either
section 6, adopted by the electorate in the
prior year, or of Revenue and Taxation Code
section 2207, subdivision (a) enacted in
1975. (Cf.  California  Employment
Stabilization Co. v. Payne (1947) 31 Cal.2d
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210, 213-214 [187 P.2d 702].) There is no
assurance that the Assembly understood that
its approval of printing a statement of intent
as to the later bill was also to be read as a
statement of intent regarding the earlier
statute, and it was not relevant to the intent
of the electorate in adopting section 6.

The Court of Appeal also recognized that
the history of Assembly Bill No. 2750 and
Statutes 1982, chapter 922, which
demonstrated the clear intent of the
Legislature to omit any appropriation for
reimbursement  of local government
expenditures to pay the higher benefits
precluded reliance on reimbursement
provisions included in benefit-increase bills
passed in earlier years. (See e.g., Stats.
1973, chs. 1021 and 1023.)

The court nonetheless assumed that an increase in
costs mandated by the Legislature did constitute an
increased level of service if the increase exceeds that
in the cost of living. The judgment in the second, or
"Sonoma " case was affirmed. The judgment in the
first, or "Los Angeles" case, however, was reversed
and the matter "remanded" to the board for more
adequate findings, with directions. [FN7]

FN7 We infer that the intent of the Court of
Appeal was to reverse the order denying the
petition for writ of mandate and to order the
superior court to grant the petition and
remand the matter to the board with
directions to set aside its order and
reconsider the claim after making the
additional findings. (See Code Civ. Proc. §
1094.5, subd. (f).)

The Court of Appeal did not articulate the basis for
its conclusion that costs in excess of the increased
cost of living do constitute a reimbursable increased
level of service within the meaning of section 6. Our
task in ascertaining the meaning of the phrase is
aided somewhat by one explanatory reference to this
part of section 6 in the ballot materials.

A statutory requirement of state reimbursement was
in effect when section 6 was adopted. That provision
used the same “increased level of service "
phraseology but it also failed to include a definition
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of "increased level of service," providing only:
"Costs mandated by the state' means any increased
costs which a local agency is required to incur as a
result of the following: [T ] (a) Any law ... which
mandates a new program or an increased level of
service of an existing program.” (Rev. & Tax. Code §
2207.) As noted, however, the definition of that term
which had been *55 included in Revenue and
Taxation Code section 2164.3 as part of the Property
Tax Relief Act of 1972 (Stats. 1972, ch. 1406, §
14.7, p. 2961), had been repealed in 1975 when
Revenue and Taxation Code section 2231, which had
replaced section 2164.3 in 1973, was repealed and a
new section 2231 enacted. (Stats. 1975. ch. 486, § §
6 & 7, p. 999.) [FN8] Prior to repeal, Revenue and
Taxation Code section 2164.3, and later section 2231,
after providing in subdivision (a) for state
reimbursement, explained in subdivision (e) that "
"Increased level of service' means any requirement
mandated by state law or executive regulation ...
which makes necessary expanded or additional costs
to a county, city and county, city, or special district.”
(Stats. 1972, ch. 1406, § 14.7, p. 2963.)

FN8 Pursuant to the 1972 and successor
1973 property tax relief statutes the
Legislature had included appropriations in
measures which, in the opinion of the
Legislature, mandated new programs or
increased levels of service in existing
programs (see, e.g., Stats. 1973, ch. 1021, §
4, p. 2026; ch. 1022, § 2, p. 2027; Stats.
1976, ch. 1017, § 9, p. 4597) and
reimbursement claims filed with the State
Board of Control pursuant to Revenue and
Taxation Code sections 2218-2218.54 had
been honored. When the Legislature fails to
include such appropriations there is no
judicially enforceable remedy for the
statutory violation notwithstanding the
command of Revenue and Taxation Code
section 2231, subdivision (a) that "[t]he state
shall reimburse each local agency for all
'costs mandated by the state,’ as defined in
Section 2207" and the additional command
of subdivision (b) that any statute imposing
such costs "provide an appropriation
therefor." (County of Orange v. Flournoy
(1974) 42 Cal.App.3d 908, 913 [117

Cal.Rptr. 224].)

(2) Appellants contend that despite its repeal, the
definition is still valid, relying on the fact that the
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Legislature, in enacting section 2207, explained that
the provision was "declaratory of existing law."
(Stats. 1975, ch. 486, § 18.6, p. 1006.) We concur
with the Court of Appeal in rejecting this argument.
"[17t is ordinarily to be presumed that the Legislature
by deleting an express provision of a statute intended
a substantial change in the law." (Lake Forest
Community Assn. v. County of Orange (1978) 86
Cal.App.3d 394, 402 [150 Cal.Rptr. 286]; see also Eu
v. Chacon, supra, 16 Cal.3d 465, 470.) Here, the
revision was not minor: a whole subdivision was
deleted. As the Court of Appeal noted, "A change
must have been intended; otherwise deletion of the
preexisting definition makes no sense."

Acceptance of appellants' argument leads to an
unreasonable interpretation of section 2207. If the
Legislature had intended to continue to equate
"increased level of service" with "additional costs,"
then the provision would be circular: "costs mandated
by the state" are defined as "increased costs" due to
an "increased level of service," which, in turn, would
be defined as "additional costs." We decline to accept
such an interpretation. Under the repealed provision,
"additional costs" may have been deemed tantamount
to an "increased level of service," but not under the
post-1975 statutory scheme. Since that definition has
been repealed, an act of which the drafters of section
6 and the electorate are presumed to have been *56
aware, we may not conclude that an intent existed to
incorporate the repealed definition into section 6.

(3) In construing the meaning of the constitutional
provision, our inquiry is not focussed on what the
Legislature intended in adopting the former statutory
reimbursement scheme, but rather on what the voters
meant when they adopted article XIlI B in 1979. To
determine this intent, we must look to the language of
the provision itself. (ITT World Communications, Inc.
v. City and County of San Francisco (1985) 37
Cal.3d 859, 866 [210 Cal.Rptr. 226, 693 P.2d 811].)
In section 6, the electorate commands that the state
reimburse local agencies for the cost of any "new
program or higher level of service." Because workers'
compensation is not a new program, the parties have
focussed on whether providing higher benefit
payments constitutes provision of a higher level of
service. As we have observed, however, the former
statutory definition of that term has been incorporated
into neither section 6 nor the current statutory
reimbursement scheme.

(4) Looking at the language of section 6 then, it
seems clear that by itself the term "higher level of
service" is meaningless. It must be read in
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conjunction with the predecessor phrase '"new
program" to give it meaning. Thus read, it is apparent
that the subvention requirement for increased or
higher level of service is directed to state mandated
increases in the services provided by local agencies
in existing "programs.” But the term "program" itself
is not defined in article XIIl B. What programs then
did the electorate have in mind when section 6 was
adopted? We conclude that the drafters and the
electorate had in mind the commonly understood
meanings of the term - programs that carry out the
governmental function of providing services to the
public, or laws which, to implement a state policy,
impose unique requirements on local governments
and do not apply generally to all residents and entities
in the state.

The concern which prompted the inclusion of section
6 in article X111 B was the perceived attempt by the
state to enact legislation or adopt administrative
orders creating programs to be administered by local
agencies, thereby transferring to those agencies the
fiscal responsibility for providing services which the
state believed should be extended to the public. In
their ballot arguments, the proponents of article XIliI
B explained section 6 to the voters: "Additionally,
this measure: (1) Will not allow the state government
to force programs on local governments without the
state paying for them." (Ballot Pamp., Proposed
Amend. to Cal. Const. with arguments to voters,
Spec. Statewide Elec. (Nov. 6, 1979) p. 18. Italics
added.) In this context the phrase "to force programs
on local governments" confirms that the intent
underlying section 6 was to require reimbursement to
local agencies for the costs involved in carrying out
functions peculiar to government, not *57 for
expenses incurred by local agencies as an incidental
impact of laws that apply generally to all state
residents and entities. Laws of general application are
not passed by the Legislature to "force" programs on
localities.

The language of section 6 is far too vague to support
an inference that it was intended that each time the
Legislature passes a law of general application it
must discern the likely effect on local governments
and provide an appropriation to pay for any
incidental increase in local costs. We believe that if
the electorate had intended such a far-reaching
construction of section 6, the language would have
explicitly indicated that the word "program"” was
being used in such a unique fashion. (Cf. Fuentes v.
Workers' Comp. Appeals Bd. (1976) 16 Cal.3d 1, 7
[128 Cal.Rptr. 673, 547 P.2d 449]; Big Sur
Properties v. Mott (1976) 63 Cal.App.3d 99, 105

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=86CAAPP3D394&FindType=Y&ReferencePositionType=S&ReferencePosition=402
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=86CAAPP3D394&FindType=Y&ReferencePositionType=S&ReferencePosition=402
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=86CAAPP3D394&FindType=Y&ReferencePositionType=S&ReferencePosition=402
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=86CAAPP3D394&FindType=Y&ReferencePositionType=S&ReferencePosition=402
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1978118283
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D465&FindType=Y&ReferencePositionType=S&ReferencePosition=470
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D465&FindType=Y&ReferencePositionType=S&ReferencePosition=470
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D465&FindType=Y&ReferencePositionType=S&ReferencePosition=470
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D465&FindType=Y&ReferencePositionType=S&ReferencePosition=470
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D465&FindType=Y&ReferencePositionType=S&ReferencePosition=470
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=37CALIF3D859&FindType=Y&ReferencePositionType=S&ReferencePosition=866
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=37CALIF3D859&FindType=Y&ReferencePositionType=S&ReferencePosition=866
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=37CALIF3D859&FindType=Y&ReferencePositionType=S&ReferencePosition=866
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=37CALIF3D859&FindType=Y&ReferencePositionType=S&ReferencePosition=866
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105813
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=7
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=7
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=16CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=7
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1976113345
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=63CAAPP3D99&FindType=Y&ReferencePositionType=S&ReferencePosition=105
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=63CAAPP3D99&FindType=Y&ReferencePositionType=S&ReferencePosition=105
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=63CAAPP3D99&FindType=Y&ReferencePositionType=S&ReferencePosition=105

43 Cal.3d 46
729 P.2d 202, 233 Cal.Rptr. 38
(Cite as: 43 Cal.3d 46)

[132 Cal.Rptr. 835].) Nothing in the history of article
X1l B that we have discovered, or that has been
called to our attention by the parties, suggests that the
electorate had in mind either this construction or the
additional indirect, but substantial impact it would
have on the legislative process.

Were section 6 construed to require state subvention
for the incidental cost to local governments of
general laws, the result would be far-reaching indeed.
Although such laws may be passed by simple
majority vote of each house of the Legislature (art.
IV, § 8, subd. (b)), the revenue measures necessary
to make them effective may not. A bill which will
impose costs subject to subvention of local agencies
must be accompanied by a revenue measure
providing the subvention required by article XIII B.
(Rev. & Tax. Code, § § 2255, subd. (c).) Revenue
bills must be passed by two-thirds vote of each house
of the Legislature. (Art. 1V, § 12, subd. (d).) Thus,
were we to construe section 6 as applicable to general
legislation whenever it might have an incidental
effect on local agency costs, such legislation could
become effective only if passed by a supermajority
vote. [FN9] Certainly no such intent is reflected in
the language or history of article XI1I B or section 6.

FN9 Whether a constitutional provision
which requires a supermajority vote to enact
substantive legislation, as opposed to
funding the program, may be validly enacted
as a Constitutional amendment rather than
through revision of the Constitution is an
open question. (See Amador Valley Joint
Union High Sch. Dist. v. State Bd. of
Equalization (1978) 22 Cal.3d 208, 228 [149
Cal.Rptr. 239, 583 P.2d 1281].)

(5) We conclude therefore that section 6 has no
application to, and the state need not provide
subvention for, the costs incurred by local agencies in
providing to their employees the same increase in
workers' compensation *58 benefits that employees
of private individuals or organizations receive.
[FN10] Workers' compensation is not a program
administered by local agencies to provide service to
the public. Although local agencies must provide
benefits to their employees either through insurance
or direct payment, they are indistinguishable in this
respect from private employers. In no sense can
employers, public or private, be considered to be
administrators of a program of workers'
compensation or to be providing services incidental
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to administration of the program. Workers'
compensation is administered by the state through the
Division of Industrial Accidents and the Workers'
Compensation Appeals Board. (See Lab. Code, §
3201 et seq.) Therefore, although the state requires
that employers provide workers' compensation for
nonexempt categories of employees, increases in the
cost of providing this employee benefit are not
subject to reimbursement as state-mandated programs
or higher levels of service within the meaning of
section 6.

FN10 The Court of Appeal reached a
different conclusion in City of Sacramento v.
State of California (1984) 156 Cal.App.3d
182 [203 Cal.Rptr. 258], with respect to a
newly enacted law requiring that all public
employees be covered by unemployment
insurance. Approaching the question as to
whether the expense was a "state mandated
cost," rather than as whether the provision of
an employee benefit was a "program or
service" within the meaning of the
Constitution, the court concluded that
reimbursement was required. To the extent
that this decision is inconsistent with our
conclusion here, it is disapproved.

v

(6) Our construction of section 6 is further supported
by the fact that it comports with controlling
principles of construction which "require that in the
absence of irreconcilable conflict among their various
parts, [constitutional provisions] must be harmonized
and construed to give effect to all parts. (Clean Air
Constituency v. California State Air Resources Bd.
(1974) 1 Cal.3d 801, 813-814 [114 Cal.Rptr. 577,
523 P.2d 617]; Serrano v. Priest (1971) 5 Cal.3d 584,
596 [96 Cal.Rptr. 601, 487 P.2d 1241, 41 A.L.R.3d
1187]; Select Base Materials v. Board of Equal.
(1959) 51 Cal.2d 640, 645 [335 P.2d 672].)"
(Legislature v. Deukmejian (1983) 34 Cal.3d 658,
676 [194 Cal.Rptr. 781, 669 P.2d 17].)

Our concern over potential conflict arises because
article X1V, section 4, [FN11] gives the Legislature
"plenary power, unlimited by any provision of *59
this Constitution" over workers' compensation.
Although  seemingly unrelated to  workers'
compensation, section 6, as we have shown, would
have an indirect, but substantial impact on the ability
of the Legislature to make future changes in the
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43 Cal.3d 46
729 P.2d 202, 233 Cal.Rptr. 38
(Cite as: 43 Cal.3d 46)

existing workers' compensation scheme. Any changes
in the system which would increase benefit levels,
provide new services, or extend current service might
also increase local agencies' costs. Therefore, even
though workers' compensation is a program which is
intended to provide benefits to all injured or deceased
employees and their families, because the change
might have some incidental impact on local
government costs, the change could be made only if
it commanded a supermajority vote of two-thirds of
the members of each house of the Legislature. The
potential conflict between section 6 and the plenary
power over workers' compensation granted to the
Legislature by article XIV, section 4 is apparent.

FN11 Section 4: "The Legislature is hereby
expressly vested with plenary power,
unlimited by any provision of this
Constitution, to create, and enforce a
complete system of workers' compensation,
by appropriate legislation, and in that behalf
to create and enforce a liability on the part
of any or all persons to compensate any or
all of their workers for injury or disability,
and their dependents for death incurred or
sustained by the said workers in the course
of their employment, irrespective of the fault
of any party. A complete system of workers'
compensation includes adequate provisions
for the comfort, health and safety and
general welfare of any and all workers and
those dependent upon them for support to
the extent of relieving from the
consequences of any injury or death incurred
or sustained by workers in the course of
their employment, irrespective of the fault of
any party; also full provision for securing
safety in places of employment; full
provision for such medical, surgical,
hospital and other remedial treatment as is
requisite to cure and relieve from the effects
of such injury; full provision for adequate
insurance coverage against liability to pay or
furnish compensation; full provision for
regulating such insurance coverage in all its
aspects, including the establishment and
management of a State compensation
insurance fund; full provision for otherwise
securing the payment of compensation and
full provision for vesting power, authority
and jurisdiction in an administrative body
with all the requisite governmental functions
to determine any dispute or matter arising
under such legislation, to the end that the
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administration of such legislation shall
accomplish substantial justice in all cases
expeditiously, inexpensively, and without
encumbrance of any character; all of which
matters are expressly declared to be the
social public policy of this State, binding
upon all departments of the State
government.

"The Legislature is vested with plenary
powers, to provide for the settlement of any
disputes arising under such legislation by
arbitration, or by an industrial accident
commission, by the courts, or by either, any,
or all of these agencies, either separately or
in combination, and may fix and control the
method and manner of trial of any such
dispute, the rules of evidence and the
manner of review of decisions rendered by
the tribunal or tribunals designated by it;
provided, that all decisions of any such
tribunal shall be subject to review by the
appellate courts of this State. The
Legislature may combine in one statute all
the provisions for a complete system of
workers' compensation, as herein defined.
"The Legislature shall have power to
provide for the payment of an award to the
state in the case of the death, arising out of
and in the course of the employment, of an
employee without dependents, and such
awards may be used for the payment of extra
compensation for  subsequent injuries
beyond the liability of a single employer for
awards to employees of the employer.
"Nothing contained herein shall be taken or
construed to impair or render ineffectual in
any measure the creation and existence of
the industrial accident commission of this
State or the State compensation insurance
fund, the creation and existence of which,
with all the functions vested in them, are
hereby ratified and confirmed." (ltalics
added.)

The County of Los Angeles, while recognizing the
impact of section 6 on the Legislature's power over
workers' compensation, argues that the "plenary
power" granted by article XIV, section 4, is power
over the substance of workers' compensation
legislation, and that this power would be unaffected
by article Xl B if the latter is construed to compel
reimbursement. The subvention requirement, it is
argued, is analogous to other procedural *60
limitations on the Legislature, such as the "single
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(Cite as: 43 Cal.3d 46)

subject rule” (art. 1V, 8 9), as to which article XIV
section 4, has no application. We do not agree. A
constitutional requirement that legislation either
exclude employees of local governmental agencies or
be adopted by a supermajority vote would do more
than simply establish a format or procedure by which
legislation is to be enacted. It would place workers'
compensation legislation in a special classification of
substantive legislation and thereby curtail the power
of a majority to enact substantive changes by any
procedural means. If section 6 were applicable,
therefore, article X111 B would restrict the power of
the Legislature over workers' compensation.

The City of Sonoma concedes that so construed
article X111 B would restrict the plenary power of the
Legislature, and reasons that the provision therefore
either effected a pro tanto repeal of article XIV
section 4, or must be accepted as a limitation on the
power of the Legislature. We need not accept that
conclusion, however, because our construction of
section 6 permits the constitutional provisions to be
reconciled.

Construing a recently enacted constitutional
provision such as section 6 to avoid conflict with, and
thus pro tanto repeal of, an earlier provision is also
consistent with and reflects the principle applied by
this court in Hustedt v. Workers' Comp. Appeals Bd.
(1981) 30 Cal.3d 329 [178 Cal.Rptr. 801, 636 P.2d
1139]. There, by coincidence, article X1V, section 4,
was the later provision. A statute, enacted pursuant to
the plenary power of the Legislature over workers'
compensation, gave the Workers' Compensation
Appeals Board authority to discipline attorneys who
appeared before it. If construed to include a transfer
of the authority to discipline attorneys from the
Supreme Court to the Legislature, or to delegate that
power to the board, article X1V, section 4, would
have conflicted with the constitutional power of this
court over attorney discipline and might have
violated the separation of powers doctrine. (Art. 111, §
3.) The court was thus called upon to determine
whether the adoption of article XIV, section 4,
granting the Legislature plenary power over workers'
compensation effected a pro tanto repeal of the
preexisting, exclusive jurisdiction of the Supreme
Court over attorneys.

We concluded that there had been no pro tanto
repeal because article XIV, section 4, did not give the
Legislature the authority to enact the statute. Article
X1V, section 4, did not expressly give the Legislature
power over attorney discipline, and that power was
not integral to or necessary to the establishment of a
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complete system of workers' compensation. In those
circumstances the presumption against implied repeal
controlled. "It is well established that the adoption of
article XIV, section 4 'effected a repeal pro tanto' of
any state constitutional provisions which conflicted
with that *61 amendment. (Subsequent Etc. Fund. v.
Ind. Acc. Com. (1952) 39 Cal.2d 83, 88 [244 P.2d
889]; Western Indemnity Co. v. Pillsbury (1915) 170
Cal. 686, 695, [151 P. 398].) A pro tanto repeal of
conflicting state constitutional provisions removes
'insofar as necessary' any restrictions which would
prohibit the realization of the objectives of the new
article. (Methodist Hosp. of Sacramento v. Saylor
(1971) 5 Cal.3d 685, 691-692 [97 Cal.Rptr. 1, 488
P.2d 161]; cf. City and County of San Francisco v.
Workers' Comp. Appeals Bd. (1978) 22 Cal.3d 103,
115-117 [148 Cal.Rptr. 626, 583 P.2d 151].) Thus the
question becomes whether the board must have the
power to discipline attorneys if the objectives of
article X1V, section 4 are to be effectuated. In other
words, does the achievement of those objectives
compel the modification of a power - the disciplining
of attorneys - that otherwise rests exclusively with
this court?" ( Hustedt v. Workers' Comp. Appeals Bd.,
supra, 30 Cal.3d 329, 343.) We concluded that the
ability to discipline attorneys appearing before it was
not necessary to the expeditious resolution of
workers' claims or the efficient administration of the
agency. Thus, the absence of disciplinary power over
attorneys would not preclude the board from
achieving the objectives of article XIV, section 4, and
no pro tanto repeal need be found.

(7) A similar analysis leads to the conclusion here
that no pro tanto repeal of article X1V, section 4, was
intended or made necessary here by the adoption of
section 6. The goals of article XlIlI B, of which
section 6 is a part, were to protect residents from
excessive taxation and government spending.
(Huntington Park Redevelopment Agency v. Martin
(1985) 38 Cal.3d 100, 109-110 [211 Cal.Rptr. 133,
695 P.2d 220].) Section 6 had the additional purpose
of precluding a shift of financial responsibility for
carrying out governmental functions from the state to
local agencies which had had their taxing powers
restricted by the enactment of article XIIl A in the
preceding year and were ill equipped to take
responsibility for any new programs. Neither of these
goals is frustrated by requiring local agencies to
provide the same protections to their employees as do
private employers. Bearing the costs of salaries,
unemployment insurance, and workers' compensation
coverage - costs which all employers must bear -
neither threatens excessive taxation or governmental
spending, nor shifts from the state to a local agency
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the expense of providing governmental services.

Therefore, since the objectives of article XIIl B and
section 6 can be achieved in the absence of state
subvention for the expense of increases in workers'
compensation benefit levels for local agency
employees, section 6 did not effect a pro tanto repeal
of the Legislature's otherwise plenary power over
workers' compensation, a power that does not
contemplate that the Legislature rather than the
employer must fund the cost or increases in *62
benefits paid to employees of local agencies, or that a
statute affecting those benefits must garner a
supermajority vote.

Because we conclude that section 6 has no
application to legislation that is applicable to
employees generally, whether public or private, and
affects local agencies only incidentally as employers,
we need not reach the question that was the focus of
the decision of the Court of Appeal - whether the
state must reimburse localities for state-mandated
cost increases which merely reflect adjustments for
cost-of-living in existing programs.

\%

It follows from our conclusions above, that in each
of these cases the plaintiffs' reimbursement claims
were properly denied by the State Board of Control.
Their petitions for writs of mandate seeking to
compel the board to approve the claims lacked merit
and should have been denied by the superior court
without the necessity of further proceedings before
the board.

In B001713, the Los Angeles case, the Court of
Appeal reversed the judgment of the superior court
denying the petition. In the B003561, the Sonoma
case, the superior court granted partial relief, ordering
further proceedings before the board, and the Court
of Appeal affirmed that judgment.

The judgment of the Court of Appeal is reversed.

Each side shall bear its own costs.

Bird, C. J., Broussard, J., Reynoso, J., Lucas, J., and
Panelli, J., concurred.

MOSK, J.
I concur in the result reached by the majority, but |

prefer the rationale of the Court of Appeal, i.e., that
neither article XIII B, section 6, of the Constitution
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nor Revenue and Taxation Code sections 2207 and
2231 require state subvention for increased workers'
compensation benefits provided by chapter 1042,
Statutes of 1980, and chapter 922, Statutes of 1982,
but only if the increases do not exceed applicable
cost-of-living adjustments because such payments do
not result in an increased level of service.

Under the majority theory, the state can order
unlimited financial burdens on local units of
government without providing the funds to meet
those burdens. This may have serious implications in
the future, and does violence to the requirement of
section 2231, subdivision (a), that the state reimburse
local government for "all costs mandated by the
state."

In this instance it is clear from legislative history that
the Legislature did not intend to mandate additional
burdens, but merely to provide a cost-of- living *63
adjustment. | agree with the Court of Appeal that this
was permissible.

Appellants' petition for a rehearing was denied
February 26, 1987. *64

Cal.,1987.
Los Angeles County v. State

END OF DOCUMENT
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CARMEL VALLEY FIRE PROTECTION
DISTRICT et al., Plaintiffs and Respondents,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Appellants.
RINCON DEL DIABLO MUNICIPAL WATER
DISTRICT et al., Plaintiffs and Respondents,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Appellants.
COUNTY OF LOS ANGELES, Plaintiff and
Respondent,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Appellants.

No. B006078., No. B011941., No. B011942.

Court of Appeal, Second District, Division 5,
California.

Feb 19, 1987.
SUMMARY

The trial court, in separate proceedings brought by
three counties against the state for reimbursement of
funds expended by the counties in complying with a
state order to provide protective clothing and
equipment for county fire fighters, issued writs of
mandate compelling the state to reimburse the
counties. Previously, the counties had filed test
claims with the State Board of Control for
reimbursement of similar expenses. The board
determined that there was a state mandate and the
counties should be reimbursed. The state did not seek
judicial review of the board's decision. Thereafter, a
local government claims bill, Sen. Bill No. 1261
(Stats. 1981, ch. 1090, p. 4191) was introduced to
provide appropriations to pay some of the counties'
claims for the state-mandated costs. After various
amendments, the legislation was enacted into law
without the appropriations. The counties then sought
reimbursement by filing petitions for writs of
mandate and complaints for declaratory relief.
(Superior Court of Los Angeles County, No.
C437471, Norman L. Epstein, Judge; No. C514623
and No. C515319, Jack T. Ryburn, Judge.) *522
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In a consolidated appeal, the Court of Appeal
affirmed with certain modifications. It held that, by
failing to seek judicial review of the board's decision,
the state had waived its right to contest the board's
finding that the counties' expenditures were state
mandated. Similarly, it held that the state was
collaterally estopped from attacking the board's
findings. It also held that the executive orders
requiring the expenditures constituted the type of
"program™ that is subject to the constitutional
imperative of subvention under Cal. Const., art. XIII
B, 8 6. The court also held that the trial courts had
not ordered an appropriation in violation of the
separation of powers doctrine, and that the trial courts
correctly  determined that certain legislative
disclaimers, findings, and budget control language
did not exonerate the state from its constitutionally
and statutorily imposed obligation to reimburse the
counties' state-mandated costs. Further, the court held
that the trial courts properly authorized the counties
to satisfy their claims by offsetting fines and
forfeitures due to the state, and that the counties were
entitled to interest. (Opinion by Eagleson, J., with
Ashby, Acting P. J., and Hastings, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(la, 1b) Estoppel and Waiver § 23--Waiver--Trial
and Appeal--Failure to Seek Judicial Review of
Administrative Decision--Waiver of Right to Contest
Findings.

In a proceeding by a county for a writ of mandate to
compel reimbursement by the state for funds
expended in complying with a state order to provide
protective clothing and equipment to county fire
fighters, the state waived its right to contest findings
made by the State Board of Control in a previous
proceeding. The board found that the costs were
state-mandated and that the county was entitled to
reimbursement. The state failed to seek judicial
review of the board's decision, and the statute of
limitations applicable to such review had passed.
Moreover, the state, through its agents, had
acquiesced in the board's findings by seeking an
appropriation to satisfy the validated claims, which,
however, was rebuffed by the Legislature.
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(2) Estoppel and Waiver § 19--Waiver--Requisites.
Waiver occurs where there is an existing right; actual
or constructive knowledge of its existence; and either
an actual intention to relinquish it, or conduct so
inconsistent with an intent to enforce the right as to
induce a reasonable *523 belief that it has been
waived. A right that is waived is lost forever. The
doctrine of waiver applies to rights and privileges
afforded by statute.

[See Cal.Jur.3d, Estoppel and Waiver § 21;
Am.Jur.2d, Estoppel and Waiver § 154.]

(3a, 3b, 3c, 3d) Judgments § 81--Res Judicata--
Collateral Estoppel--County's Action for
Reimbursement of State-mandated Costs--Findings
of State Board of Control.

In a proceeding brought by a county for a writ of
mandate to compel reimbursement by the state for
funds expended in complying with a state order to
provide protective clothing and equipment to county
fire fighters, the state was collaterally estopped from
attacking the findings made, in a previous
proceeding, by the State Board of Control that the
costs were state-mandated and that the county was
entitled to reimbursement. The issues were fully
litigated before the board. Similarly, although the
state was not a party to the board hearings, it was in
privity with those state agencies which did
participate. ~ Moreover, a  determination  of
conclusiveness would not work an injustice.

(4) Judgments §  81--Res Judicata--Collateral
Estoppel--Elements.

In order for the doctrine of collateral estoppel to
apply, the issues in the two proceedings must be the
same, the prior proceeding must have resulted in a
final judgment on the merits, and the parties or their
privies must be involved.

(5) Judgments §  84--Res Judicata--Collateral
Estoppel--Identity of Parties--Privity--Governmental
Agents.

The agents of the same government are in privity
with each other for purposes of collateral estoppel,
since they represent not their own rights but the right
of the government.

(6) Judgments §  96--Res Judicata--Collateral
Estoppel--Matters Concluded-- Questions of Law.

A prior judgment on a question of law decided by a
court is conclusive in a subsequent action between
the same parties where both causes involved arose
out of the same subject matter or transaction, and
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where holding the judgment to be conclusive will not
result in an injustice.

(7) State of California § 11--Fiscal Matters--
Reimbursement to County for State-mandated Costs--
New Programs.

A "new program,” for purposes of determining
whether the program is subject to the constitutional
imperative of subvention under Cal. Const., art. XIlI
B, 8 6, is one which carries out the governmental
function of providing services *524 to the public, or
laws which, to implement a state policy, impose
unique requirements on local governments and do not
apply generally to all residents and entities in the
state.

(8) State of California § 7--Actions--Reimbursement
of County Funds for State-mandated Costs--New
Programs.

In an action brought by a county for a writ of
mandate to compel reimbursement by the state for
funds expended in complying with state executive
orders to provide protective clothing and equipment
to county fire fighters, the trial court properly
determined that the executive orders constituted the
type of "new program" that was subject to the
constitutional imperative of subvention under Cal.
Const., art. X111 B, § 6. Fire protection is a peculiarly
governmental function. Also, the executive orders
manifest a state policy to provide updated equipment
to all fire fighters, impose unique requirements on
local governments, and do not apply generally to all
residents and entities in the state, but only to those
involved in fire fighting.

(9) Constitutional Law § 37--Doctrine of Separation
of Powers--Violations of Doctrine--Judicial Order of
Appropriation.

In a proceeding brought by a county for a writ of
mandate to compel reimbursement by the state for
funds expended in complying with a state order to
provide protective clothing and equipment to county
fire fighters, the trial court's judgment granting the
writ was not in violation of the separation of powers
doctrine. The court order did not directly compel the
Legislature to appropriate funds or to pay funds not
yet appropriated, but merely affected an existing
appropriation.

(10) Constitutional Law 8§  40--Distribution of
Governmental ~ Powers--Between  Branches  of
Government--Judicial Power and Its Limits--Order
Directing Treasurer to Pay on Already Appropriated
Funds.

Once funds have been appropriated by legislative
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action, a court transgresses no constitutional principle
when it orders the State Controller or other similar
official to make appropriate expenditures from such
funds. Thus, a judgment which ordered the State
Controller to draw warrants and directed the State
Treasurer to pay on already-appropriated funds
permissibly compelled performance of a ministerial
duty.

(11) state of California § 12--Fiscal Matters--
Appropriations-- Reimbursement to County for State-
mandated Costs.

Appropriations affected by a court order need not
specifically refer to the particular expenditure in
question in order to be available. Thus, in a
proceeding brought by a county for a writ of mandate
to compel reimbursement *525 by the state for funds
expended in complying with a state order to provide
protective clothing and equipment to county fire
fighters, the funds appropriated for the Department of
Industrial Relations for the prevention of industrial
injuries and deaths of state workers were available
for reimbursement, despite the fact that the funds
were not specifically appropriated for reimbursement.
The funds were generally related to the nature of
costs incurred by the county.

(12a, 12b) Fires and Fire Districts § 2--Statutes and
Ordinances--County ~ Compliance ~ With  State
Executive Order to Provide Protective Equipment--
Federal Mandate.

A county's purchase of protective clothing and
equipment for its fire fighters was not the result of a
federally mandated program so as to relieve the state
of its obligation (Cal. Const., art. XIll B, 8 6) to
reimburse the county for the cost of the purchases.
The county had made the purchase in compliance
with a state executive order. The federal government
does not have jurisdiction over local fire departments
and there are no applicable federal standards for local
government structural fire fighting clothing and
equipment. Hence, the county's obedience to the state
executive orders was not federally mandated.

(13) Statutes § 20--Construction--Judicial Function-
-Legislative Declarations.

The interpretation of statutory language is purely a
judicial function. Legislative declarations are not
binding on the courts and are particularly suspect
when they are the product of an attempt to avoid
financial responsibility.

(144, 14b) Statutes § 10--Title and Subject Matter--
Single Subject Rule.
In a proceeding brought by a county for a writ of
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mandate to compel reimbursement by the state for
funds expended in complying with a state order to
provide protective clothing and equipment to county
fire fighters (Cal. Admin. Code, tit. 8, § § 3401-
3409), the trial court properly invalidated, as
violating the single subject rule, the budget control
language of Stats. 1981, ch. 1090, 8§ 3. The express
purpose of ch. 1090 was to increase funds available
for reimbursing certain claims. The budget control
language, on the other hand, purported to make the
reimbursement provisions of Rev. & Tax. Code, §
2207, and former Rev. & Tax. Code, § 2231,
unavailable to the county. Because the budget control
language did not reasonably relate to the bill's stated
purpose, it was invalid.

(15) Statutes 8 10--Title and Subject Matter--Single
Subject Rule.

The single subject rule essentially requires that a
statute have only one subject matter and that the
subject be clearly expressed in a statute's *526 title.
The rule's primary purpose is to prevent "logrolling”
in the enactment of laws, which occurs where a
provision unrelated to a bill's main subject matter and
title is included in it with the hope that the provision
will remain unnoticed and unchallenged. By
invalidating these unrelated clauses, the single
subject rule prevents the passage of laws which might
otherwise not have passed had the legislative mind
been directed to them. However, in order to minimize
judicial interference in the Legislature's activities, the
single subject rule is to be construed liberally. A
provision violates the rule only if it does not promote
the main purpose of the act or does not have a
necessary and natural connection with that purpose.

(16) Statutes 8§ 5--Operation and Effect--
Retroactivity--Reimbursement to County for State-
mandated Costs.

The budget control language of Stats. 1981, ch.
1090, 8§ 3, which purported to make the
reimbursement provisions of Rev. & Tax. Code, §
2207 and former Rev. & Tax. Code, § 2231,
unavailable to a county seeking reimbursement (Cal.
Const., art. XIIl B, § 6) for expenditures made in
purchasing state- required protective clothing and
equipment for county fire fighters (Cal. Admin.
Code, tit. 8, 8 § 3401-3409), was invalid as a
retroactive disclaimer of the county's right to
reimbursement for debts incurred in prior years.

(17) State of California § 13--Fiscal Matters--
Limitations on Disposal-- Reimbursement to
Counties for State-mandated Costs.

The budget control language of § 28.40 of the 1981
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Budget Act and § 26.00 of the 1983 and 1984
Budget Acts did not exonerate the state from its
constitutional and statutory obligations to reimburse a
county for the expenses incurred in complying with a
state mandate to purchase protective clothing and
equipment for county fire fighters. The language was
invalid in that it violated the single subject rule,
attempted to amend existing statutory law, and was
unrelated to the Budget Acts' main purpose of
appropriating funds to support the annual budget.

(18) Constitutional Law 8 4--Legislative Power to
Create Workers' Compensation System--Effect on
County's Right to Reimbursement.

Cal. Const., art. XIV, 8 4, which vests the
Legislature with unlimited plenary power to create
and enforce a complete workers' compensation
system, does not affect a county's right to state
reimbursement for costs incurred in complying with
state-mandated safety orders.

(19) Constitutional Law § 7--Mandatory, Directory,
and Self-executing Provisions--Subvention
Provisions--County ~ Reimbursement for  State-
mandated Costs.

The subvention provisions of Cal. Const., art. XIII
B, § 6, operate so as to require the state to reimburse
counties for *527 state-mandated costs incurred
between January 1, 1975, and June 30, 1980. The
amendment, which became effective on July 1, 1980,
provided that the Legislature "may, but need not,"
provide reimbursement for mandates enacted before
January 1, 1975. Nevertheless, the Legislature must
reimburse mandates passed after that date, even
though the state did not have to begin reimbursement
until the effective date of the amendment.

(20) Mandamus and Prohibition 8§ 5--Mandamus--
Conditions  Affecting Issuance--Exhaustion  of
Administrative Remedies--County Reimbursement
for State-mandated Costs.

A county's right of action in traditional mandamus to
compel reimbursement for state-mandated costs did
not accrue until the county had exhausted its
administrative remedies. The exhaustion of remedies
occurred when it became unmistakably clear that the
legislative process was complete and that the state
had breached its duty to reimburse the county.

(21) Mandamus and Prohibition § 13--Mandamus--
Conditions  Affecting Issuance--Existence and
Adequacy of Other Remedy.

A party seeking relief by mandamus is not required
to exhaust a remedy that was not in existence at the
time the action was filed.
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(22a, 22b) State of California §  7--Actions--
Reimbursement to County for State-mandated Costs--
County's Right to Offset Fines and Forfeitures Due to
State.

In a proceeding by a county for a writ of mandate to
compel reimbursement by the state for funds
expended in complying with a state order to provide
protective clothing and equipment for county fire
fighters, the trial court did not err in authorizing the
county to satisfy its claims by offsetting fines and
forfeitures due to the state. The order did not impinge
upon the Legislature's exclusive power to appropriate
funds or control budget matters.

(23) Equity § 5--Scope and Types of Relief--Offset.
The right to offset is a long-established principle of
equity. Either party to a transaction involving mutual
debits and credits can strike or balance, holding
himself owing or entitled only to the net difference.
Although this doctrine exists independent of statute,
its governing principle has been partially codified in
Code Civ. Proc., 8§ 431.70 (limited to cross-demands
for money).

(24) State of California 8§ 7--Actions--
Reimbursement to County for State- mandated Costs-
-State's Use of Statutory Offset Authority.

In a proceeding brought by a county for a writ of
mandate to compel reimbursement by the state for
funds expended in complying with a state *528 order
to provide protective clothing and equipment to
county fire fighters, the trial court did not err in
enjoining the exercise of the state's statutory offset
authority (Gov. Code, 8 12419.5) until the county
was fully reimbursed. In view of the state's manifest
reluctance to reimburse, and its otherwise
unencumbered statutory right of offset, the trial court
was well within its authority to prevent this method
of frustrating the county's collection efforts from
occurring.

(25) State of California § 7--Actions--
Reimbursement to County for State- mandated Costs-
-State's Right to Revert or Dissipate Undistributed
Appropriations.

In a proceeding brought by a county for a writ of
mandate to compel reimbursement by the state for
funds expended in complying with a state order to
provide protective clothing and equipment to county
fire fighters, the trial court properly enjoined, and
was not precluded by Gov. Code, § 16304.1, from
enjoining, the state from directly or indirectly
reverting the reimbursement award sum from the
general fund line item accounts, and from otherwise
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dissipating that sum in a manner that would make it
unavailable to satisfy the court's judgment in favor of
the county.

(26) Parties § 2--Indispensable Parties--County
Auditor  Controller--County Action to Collect
Reimbursement From State.

In an action brought by a county for a writ of
mandate to compel reimbursement by the state for
funds expended in complying with a state order to
provide protective clothing and equipment to county
fire fighters, the county auditor- controller was not an
indispensable party whose absence would result in a
loss of the trial court's jurisdiction. The auditor-
controller was an officer of the county and was
subject to the direction and control of the county
board of supervisors. He was indirectly represented
in the proceedings because his principal, the county,
was the party litigant. Additionally, he claimed no
personal interest in the action and his pro forma
absence in no way impeded complete relief

(27) Parties § 2--Indispensable Parties--Fines and
Forfeitures--County Action to Collect
Reimbursement From State.

In an action brought by a county for a writ of
mandate to compel reimbursement by the state for
costs expended in complying with a state order to
provide protective clothing and equipment to county
fire fighters, the funds created by the collected fines
and forfeitures which the county was allowed to
offset to satisfy its claims against the state were not
"indispensable parties” to the litigation. The action
was not an in rem proceeding, and the ownership of a
particular stake was not in dispute. Complete relief
could be afforded without including the specified
funds as a party.

(28) Interest § 4--Interest on Judgments--County
Action for Reimbursement of State-mandated Costs--
State Reliance on Invalid Statute.

An *529 invalid statute voluntarily enacted and
promulgated by the state is not a defense to its
obligation to pay interest on damages under Civ.
Code, § 3287, subd. (a). Thus, in an action brought
by a county for writ of mandate to compel
reimbursement by the state for funds expended in
complying with a state order to provide protective
clothing and equipment to county fire fighters, the
state could not avoid its obligation to pay interest on
the funds by relying on invalid budget control
language which purported to restrict payment on
reimbursement claims.

(29) Appellate Review § 127--Review--Scope and
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Extent--Interpretation of Statutes.
An appellate court is not limited by the interpretation
of statutes given by the trial court.

(30) Appellate Review & 162--Determination of
Disposition of Cause-- Modification--Action Against
State--Appropriation.

In an action against the state, an appellate court is
empowered to add a directive that the trial court order
be modified to include charging orders against funds
appropriated by subsequent budget acts.

COUNSEL

John K. Van de Kamp, Attorney General, N. Eugene
Hill, Assistant Attorney General, Marilyn K. Mayer
and Carol Hunter, Deputy Attorneys General, for
Defendants and Appellants.

De Witt Clinton, County Counsel, Amanda F.
Susskind, Deputy County Counsel, Ross & Scott,
William D. Ross and Diana P. Scott, for Plaintiffs
and Respondents.

EAGLESON, J.

These consolidated appeals arise from three separate
trial court proceedings concerning the heretofore
unsuccessful efforts of various local agencies to
secure reimbursement of state-mandated costs.

Case No. 2d Civ. B006078 (Carmel Valley et al.
case) was the first matter decided by the trial court.
The memorandum of decision in that case was
judicially noticed by the trial court which heard the
consolidated matters in 2d Civ. B011941 (Rincon et
al. case) and 2d Civ. B011942 (County of Los
Angeles case). Issues common to all three cases will
be discussed together *530 under the County of Los
Angeles appeal, while issues unique to the other two
appeals will be considered separately.

We identify the parties to the various proceedings in
footnote 1. [FN1] For literary convenience, however,
we will refer to all appellants as the State and all
respondents as the County unless otherwise indicated.

FN1 2d Civ. B006078: The petitioners
below and respondents on appeal are Carmel
Valley Fire Protection District, City of
Anaheim, Aptos Fire Protection District,
Citrus Heights Fire Protection District, Fair
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Haven Fire Protection District, City of
Glendale, City of San Luis Obispo, County
of Santa Barbara and Ventura County Fire
Protection District.

The respondents below and appellants here
are State of California, Kenneth Cory and
Jesse Marvin Unruh.

2d Civ. B011941: The petitioners below and
respondents on appeal are Rincon Del
Diablo Municipal Water District, Twenty-
Nine Palms Water District, Alpine Fire
Protection District, Bonita-Sunnyside Fire
Protection District, Encinitas Fire Protection
District, Fallbrook Fire Protection District,
City of San Luis Obispo, Montgomery Fire
Protection District, San Marcos Fire
Protection District, Spring Valley Fire
Protection District, Vista Fire Protection
District and City of Coronado.

Respondents below and appellants here are
State of California, State Department of
Finance, State Department of Industrial
Relations, State Board of Control, Kenneth
Cory, State Controller, Jesse Marvin Unruh,
State Treasurer, and Mark H. Bloodgood,
Auditor-Controller, County of Los Angeles.
2d Civ. B011942: The County of Los
Angeles is the petitioner below and
respondent on appeal. Respondents below
and appellants here are State of California,
State Department of Finance, State
Department of Industrial Relations, Kenneth
Cory, and Jesse Marvin Unruh.

All respondents on appeal are conceded to
be "local agencies," as defined in Revenue
and Taxation Code section 2211.

Appeal In Case No. 2 Civil B011942
(County of Los Angeles Case)
Facts and Procedural History

County employs fire fighters for whom it purchased
protective clothing and equipment, as required by
title 8, California Administrative Code, sections
3401-3409, enacted in 1978 (executive orders).
County argues that it is entitled to State
reimbursement for these expenditures because they
constitute a state-mandated "new program" or "higher
level of service." County relies on Revenue and
Taxation Code section 2207 [FN2] and former *531
section 2231, [FN3] and California Constitution,
article X111 B, section 6 [FN4] to support its claim.
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FN2 The pertinent parts of Revenue and
Taxation Code section 2207 provide: "
'‘Costs mandated by the state' means any
incureased costs which a local agency is
required to incur as a result of the
following” [T ] (8) Any law enacted after
January 1, 1973, which mandates a new
program or a n incureased level of service of
an existing program: [ ] (b) Any executive
order issued after January 1, 1973, which
mandates a new program; [ ] (c) Any
executive order isued after January 1, 1973,
which (i) implements or interprets a state
statute and (ii), by such implementation or
interpretation, increases program levels
above the levels required prior to January 1,
1973 .."

FN3 The pertinent parts of former Revenue
and Taxation Code section 2231,
subdivision (a) provide: "The state shall
reimburse each local agency for all 'costs
mandated by the state', as defined in Section
2207." This section was repealed (Stats.
1986, ch. 879, § 23), and replaced by
Government Code section 17561. We will
refer to the earlier code section.

FN4 The pertinent parts of section 6, article
Xl B of the California Constitution,
enacted by initiative measure, provide:
"Whenever the Legislature or any state
agency mandates a new program or higher
level of service on any local government, the
state shall provide a subvention of funds to
reimburse such local government for the
costs of such program or increased level of
service, except that the Legislature may, but
need not, provide such subvention of funds
for the following mandates: [T] ... [T 1] (c)
Legislative mandates enacted prior to
January 1, 1975, or executive orders or
regulations initially implementing
legislation enacted prior to January 1, 1975."
This constitutional amendment became
effective July 1, 1980.

County filed a test claim with the State Board of
Control (Board) for these costs incurred during fiscal
years 1978-1979 and 1979-1980. [FN5] After
hearings were held on the matter, the Board
determined on November 20, 1979, that there was a
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state mandate and that County should be reimbursed.
State did not seek judicial review of this quasi-
judicial decision of the Board.

FN5 County filed its test claim pursuant to
former Revenue and Taxation Code section
2218, which was repealed by Statutes 1986,
chapter 879, section 19.

Additionally, the Board is no longer in
existence. The Commission on State
Mandates has succeeded to these functions.
(Gov. Code, § § 17525, 17630.)

Thereafter, a local government claims bill, Senate
Bill Number 1261 (Stats. 1981, ch. 1090, p. 4191)
(S.B. 1261) was introduced to provide appropriations
to pay some of County's claims for these state-
mandated costs. This bill was amended by the
Legislature to delete all appropriations for the
payment of these claims. Other claims of County not
provided for in S.B. 1261 were contained in another
local government claims bill, Assembly Bill Number
171 (Stats. 1982, ch. 28, p. 51) (A.B. 171). The
appropriations in this bill were deleted by the
Governor. Both pieces of legislation, sans
appropriations, were enacted into law. [FN6]

FN6 The final legislation did include
appropriations for other local agencies on
other types of approved claims.

On September 21, 1984, following these legislative
rebuffs, County sought reimbursement by filing a
petition for writ of mandate (Code Civ. Proc., §
1085) and complaint for declaratory relief. After
appropriate responses were filed and a hearing was
held, the court executed a judgment on February 6,
1985, granting a peremptory writ of mandate. A writ
of mandate was issued and other findings and orders
made. It is from this judgment of *532 February 6,
1985, that State appeals. The relevant portions of the
judgment are set forth verbatim below. [FN7] *533

FN7 "1. The Court adjudges and declares
that funds appropriated by the Legislature
for the State Department of Industrial
Relations for the Prevention of Industrial
Injuries and Deaths of California Workers
within the Department's General Fund may
properly be and should be spent for the
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reimbursement of state-mandated costs
incurred by Petitioner as established in this
action.

"2. A peremptory writ of mandamus shall
issue under the seal of this Court,
commanding  Respondent  State  of
California, through its Department of
Finance, to give notification in writing as
specified in Section 26.00 of the Budget Act
of 1984 (Chapter 258, Statutes of 1984) of
the necessity to encumber funds in
conformity [with ]this order and, unless the
Legislature approves a bill that would enact
a general law, within 30 days of said
notification that would obviate the necessity
of such payment, Respondent Kenn[e]th
Cory, the State Controller of the State of
California, or his successors in office, if any,
shall draw warrants on funds appropriated
for the State Department of Industrial
Relations for the 1984-85 Budget Year in
account numbers 8350-001-001, 8350-001-
452, 8350-001-453, and 8350-001-890 as
implemented in Chapter 258 Statutes of
1984, sufficient to satisfy the claims of
Petitioner, plus interest, as set forth in the
motion and accompanying writ  of
mandamus. Said writ shall also issue against
Jessie [sic] Marvin Unruh, the State
Treasurer of the State of California, and his
successors in office, if any, commanding
him to make payment on the warrants drawn
by Respondent Kenneth Cory.

"3. Pending the final disposition of this
proceeding, or the payment of the applicable
reimbursement claims and interest as set
forth herein, Respondents, and each of of
[sic] them, their successors in office, agents,
servants and employees and all persons
acting in concert [or] participation with
them, are hereby enjoined and restrained
from directly or indirectly expending from
the 1984-85 General Fund Budget of the
State Department of Industrial Relations as
is more particularly described in paragraph
number 2 hereinabove, any sums greater
than that which would leave in said budget
at the conclusion of the 1984-85 fiscal year
an amount less than the reimbursement
amounts on the aggregate amount of
$307,685 in this case, together with interest
at the legal rate through payment of said
reimbursement amounts. Said amounts are
hereinafter referred to collectively as the
‘reimbursement award sum'.
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"4. Pending the final disposition of this
proceeding or the payment of the
reimbursement award sum at issue herein,
Respondents, and each of them, their
successors in office, agents, servants and
employees, and all persons acting in concert
or participation with them, are hereby
enjoined and restrained from directly or
indirectly reverting the reimbursement
award sum from the General Fund line-item
accounts of the Department of Industrial
Relations to the General Funds of the State
of California and from otherwise dissipating
the reimbursement award sum in a manner
that would make it unavailable to satisfy this
Court's judgment.

"5. In addition to the foregoing relief,
Petitioner is entitled to offset amounts
sufficient to satisfy the claims of Petitioner,
plus interest, against funds held by
Petitioner as fines and forfeitures which are
collected by the local Courts, transferred to
the Petitioner and remitted to Respondents
on a monthly basis. Those fines and
forfeitures are levied, and their distribution
provided, as set forth in Penal Code Sections
1463.02, 1463.03, 14[6]3.5[a], and 1464;
Government Code Sections 13967, 26822.3
and 72056, Fish and Game Code Section
13100; Health and Safety Code Section
11502 and Vehicle Code Sections 1660.7,
42004, and 41103.5.

"6. The Court adjudges and declares that the
State has a continuing obligation to
reimburse Petitioner for costs incurred in
fiscal years subsequent to its claim for
expenditures in the 1978-79 and 1979-80
fiscal years as set forth in the petition and
the accompanying motion for the issuance of
a writ of mandate.

"7. The Court adjudges and declares that
deletion of funding and prohibition against
accepting claims for expenditures incurred
as a result of the state-mandated program of
Title 8, California Administrative Code
Sections 3401 through 3409 as contained in
Section 3 of Chapter 109[0], Statutes of
1981 were invalid and unconstitutional.

"8. The Court adjudges and declares that the
expenditures incurred by Petitioner as a
result of the state-mandated program of Title
8, California_ Administrative Code Sections
3401 through 3409 were not the result of
any federally mandated program.

"9. A peremptory writ of mandamus shall
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issue under the seal of this Court
commanding Respondent State Board of
Control, or its successor-in-interest, to hear
and approve the claims of Petitioner for
costs incurred in complying with the state-
mandated program of Title 8, California
Administrative Code Sections 3401 through
3409 subsequent to fiscal year 1979-80.

"11. The Court adju[d]ges and declares that the
State Respondents are prohibited from offsetting, or
attempting to implement an offset against moneys
due and owing Petitioner until Petitioner is
completely reimbursed for all of its costs in
complying with the state mandate of Title 8
California Administrative Code Sections 3401
through 3409."

Contentions

State advances two basic contentions. It first asserts
that the costs incurred by County are not state
mandated because they are not the result of a "new
program,” and do not provide a "higher level of
service." Either or both of these requirements are the
sine qua non of reimbursement. Second, assuming a
"new program” or "higher level of service" exists,
portions of the trial court order aimed at assisting the
reimbursement process were made in excess of the
court's jurisdiction.

These contentions are without merit. We modify and
affirm all three judgments.

Discussion
I
Issue of State Mandate

The threshold question is whether County's
expenditures are state mandated. The right to
reimbursement is triggered when the local agency
incurs "costs mandated by the state" in either
complying with a "new program™ or providing "an
increased level of service of an existing program."
[FN8] State advances many theories as to why the
Board erred in concluding that these expenditures are
state-mandated costs. One of these arguments is
whether the executive orders are a "new program" as
that phrase has been recently defined by our Supreme
Court in County of Los Angeles v. State of California
(1987) 43 Cal.3d 46 [233 Cal.Rptr. 38, 729 P.2d
202]. *534
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FN8 This language is taken from Revenue
and Taxation Code section 2207 and former
section 2231. Article XIII B, section 6 refers
to "higher" level of service rather than
"increased" level of service. We perceive the
intent of the two provisions to be identical.
The parties also use these words
interchangeably.

As we shall explain, State has waived its right to
challenge the Board's findings and is also collaterally
estopped from doing so. Additionally, although State
is not similarly precluded from raising issues
presented by the State of California case, we
conclude that the executive orders are a "new
program™ within the meaning of article Xill B
section 6.

A. Waiver

(1a)We initially conclude that State has waived its
right to contest the Board's findings. (2)Waiver
occurs where there is an existing right; actual or
constructive knowledge of its existence; and either an
actual intention to relinquish it, or conduct so
inconsistent with an intent to enforce the right as to
induce a reasonable belief that it has has been
waived. ( Medico- Dental etc. Co. v. Horton &
Converse (1942) 21 Cal.2d 411, 432 [132 P.2d 4577];
Loughan v. Harger-Haldeman (1960) 184
Cal.App.2d 495, 502-503 [7 Cal.Rptr. 581].) A right
that is waived is lost forever. ( L.A. City Sch. Dist. v.
Landier Inv. Co. (1960) 177 Cal.App.2d 744, 752 [2
Cal.Rptr. 662].) The doctrine of waiver applies to
rights and privileges afforded by statute. ( People v.
Murphy (1962) 207 Cal.App.2d 885, 888 [24

Cal.Rptr. 803].)

(1b)State now contends to be an aggrieved party and
seeks to dispute the Board's findings. However it
failed to seek judicial review of that November 20,
1979 decision (Code Civ. Proc., § 1094.5) as
authorized by former Revenue and Taxation Code
section 2253.5. The three-year statute of limitations
applicable to such review has long since passed. (
Green v. Obledo (1981) 29 Cal.3d 126, 141, fn. 10
[172 Cal.Rptr. 206, 624 P.2d 256]; Code Civ. Proc., §
338, subd. 1.)

In addition, State, through its agents, acquiesced in
the Board's findings by seeking an appropriation to
satisfy the validated claims. (Former Rev. & Tax.
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Code, § 2255, subd. (a).) On September 30, 1981,
S.B. 1261 became law. On February 12, 1982, A.B.
171 was enacted. Appropriations had been stripped
from each bill. State did not then seek review of the
Board determinations even though time remained
before the three-year statutory period expired. This
inaction is clearly inconsistent with any intent to
contest the validity of the Board's decision and results
in a waiver.

B. Administrative Collateral Estoppel

(3a)We next conclude that State is collaterally
estopped from attacking the Board's findings.
(4)Traditionally, collateral estoppel has been applied
to bar relitigation of an issue decided in a prior court
proceeding. In order for the doctrine to apply, the
issues in the two proceedings must *535 be the
same, the prior proceeding must have resulted in a
final judgment on the merits, and the same parties or
their privies must be involved. ( People v. Sims
(1982) 32 Cal.3d 468, 484 [186 Cal.Rptr. 77, 651

P.2d 321].)

The doctrine was extended in Sims to apply to a final
adjudication of an administrative agency of statutory
creation so as to preclude relitigation of the same
issues in a subsequent criminal case. Our Supreme
Court held that collateral estoppel applies to such
prior adjudications where three requirements are met:
(1) the administrative agency acted in a judicial
capacity; (2) it resolved disputed issues properly
before it; and (3) all parties were provided with the
opportunity to fully and fairly litigate their claims. (
Id. at p. 479.) All of the elements of administrative
collateral estoppel are present here.

(3b)The Board was created by the state Legislature
to exercise quasi- judicial powers in adjudging the
validity of claims against the State. ( County of
Sacramento v. Loeb (1984) 160 Cal.App.3d 446, 452
[206 Cal.Rptr. 626].) At the time of the hearings, the
Board proceedings were the sole administrative
remedy available to local agencies seeking
reimbursement for state-mandated costs. (Former
Rev. & Tax. Code, § 2250.) Board examiners had
the power to administer oaths, examine witnesses,
issue subpoenas, and receive evidence. (Gov. Code, §
13911.) The hearings were adversarial in nature and
allowed for the presentation of evidence by the
claimant, the Department of Finance, and any other
affected agency. (Former Rev. & Tax. Code, §
2252.)

The record indicates that the state mandate issues in
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this case were fully litigated before the Board. A
representative of the state Division of Occupational
Safety and Health and the Department of Industrial
Relations testified as to why County's costs were not
state mandated. Representatives of the various
claimant fire districts in turn offered testimony
contradicting that view. The proceedings culminated
in a verbatim transcript and a written statement of the
basis for the Board's decision.

State complains, however, that some of the
traditional elements of the collateral estoppel doctrine
are missing. In particular, State argues that it was not
a party to the Board hearings and was not in privity
with those state agencies which did participate.

(5)"[T]he courts have held that the agents of the
same government are in privity with each other, since
they represent not their own rights but the right of the
government. [Fn. omitted.]" ( Lerner v. Los Angeles
City Board of Education (1963) 59 Cal.2d 382, 398
[29 Cal.Rptr. 657, 380 P.2d 97].) As we stated in our
introduction of the parties in this case, the party *536
known as "State" is merely a shorthand reference to
the various state agencies and officials named as
defendants below. Each of these defendants is an
agent of the State of California and had a mutual
interest in the Board proceedings. They are thus in
privity with those state agencies which did participate
below (e.g., Occupational Safety and Health
Division).

It is also clear that even though the question of
whether a cost is state mandated is one of law ( City
of Merced v. State of California (1984) 153
Cal.App.3d 777, 781 [200 Cal.Rptr. 642]),
subsequent litigation on that issue is foreclosed here.
(6)A prior judgment on a question of law decided by
a court is conclusive in a subsequent action between
the same parties where both causes involved arose
out of the same subject matter or transaction, and
where holding the judgment to be conclusive will not
result in an injustice. ( City of Los Angeles v. City of
San Fernando (1975) 14 Cal.3d 199, 230 [123
Cal.Rptr. 1, 537 P.2d 1250]; Beverly Hills Nat. Bank
v. Glynn (1971) 16 Cal.App.3d 274, 286-287 [93
Cal.Rptr. 907]; Rest.2d Judgments, § 28, p. 273.)
[FN9]

FN9 As it happened, the entire Board
determination involved a question of law
since the dollar amount of the claimed
reimbursement was not disputed.
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(3d)Here, the basic issues of state mandate and the
amount of reimbursement arose out of County's
required compliance with the executive orders. In
either forum-Board or court-the claims and the
evidentiary and legal determination of their validity
would be considered in similar fashion.

Furthermore, a determination of conclusiveness
would not work an injustice. As we have noted, the
Board was statutorily created to consider the validity
of the various claims now being litigated. Processing
of reimbursement claims in this manner was the only
administrative remedy available to County. If we
were to grant State's request and review the Board's
determination de novo, we would, in any event,
adhere to the well-settled principle of affording "great
weight" to "the contemporaneous administrative
construction of the enactment by those charged with
its enforcement ...." ( Coca-Cola Co. v. State Bd. of
Equalization (1945) 25 Cal.2d 918, 921 [156 P.2d

11.)

There is no policy reason to limit the application of
the collateral estoppel doctrine to successive court
proceedings. In City and County of San Francisco v.
Ang (1979) 97 Cal.App.3d 673, 679 [159 Cal.Rptr.
56], the doctrine was applied to bar relitigation in a
subsequent civil proceeding of a zoning issue
previously decided by a city board of permit appeals.
We similarly hold that the questions of law decided
by the Board are binding in all of the subsequent civil
proceedings presented here. State therefore is
collaterally *537 estopped to raise the issues of state
mandate and amount of reimbursement in this appeal.

C. Executive Orders-A "New Program" Under Article
X1l B, Section 6

(7)The recent decision by our Supreme Court in
County of Los Angeles v. State of California, supra.,
43 Cal.3d at p. 49 presents a new issue not previously
considered by the Board or the trial court. That
question is whether the executive orders constitute
the type of “program" that is subject to the
constitutional imperative of subvention under article
X1 B, section 6. [FN10] We conclude that they are.

FN10 State is not precluded from raising
this new issue on appeal. Questions of law
decided by an administrative agency invoke
the collateral estoppel doctrine only when a
determination of conclusiveness will not
work an injustice. Likewise, the doctrine of
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waiver is inapplicable if a litigant has no
actual or constructive knowledge of his
rights. Since the State of California rule had
not been announced at the time of the Board
or trial court proceedings herein, the
doctrines of waiver and collateral estoppel
are inapplicable to State on this particular
issue. Both parties have been afforded
additional time to brief the matter.

In State of California, the Court concluded that the
term "“program" has two alternative meanings:
"programs that carry out the governmental function
of providing services to the public, or laws which, to
implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state.” (
Id. at p. 56, italics added.) Although only one of these
findings is necessary to trigger reimbursement, both
are present here.

(8)First, fire protection is a peculiarly governmental
function. ( County of Sacramento v. Superior Court
(1972) 8 Cal.3d 479, 481 [105 Cal.Rptr. 374, 503
P.2d 1382].) "Police and fire protection are two of the
most essential and basic functions of local
government." ( Verreos v. City and County of San
Francisco (1976) 63 Cal.App.3d 86, 107 [133
Cal.Rptr. 649].) This classification is not weakened
by State's assertion that there are private sector fire
fighters who are also subject to the executive orders.
Our record on this point is incomplete because the
issue was not presented below. Nonetheless, we have
no difficulty in concluding as a matter of judicial
notice that the overwhelming number of fire fighters
discharge a classical governmental function. [FN11]
*538

FN11 County suggests that to the extent
private fire brigades exist, they are
customarily part-time individuals who
perform the function on a part- time basis.
As such, they are excluded by the balance of
the definitional term in title 8, California
Administrative Code section 3402, which
provides, in pertinent part: "... The term [fire
fighter] does not apply to emergency pick-
up labor or other persons who may perform
first-aid fire extinguishment as collateral to
their regular duties."

The second, and alternative, prong of the State of
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California definition is also satisfied. The executive
orders manifest a state policy to provide updated
equipment to all fire fighters. Indeed, compliance
with the executive orders is compulsory. The
requirements imposed on local governments are also
unique because fire fighting is overwhelmingly
engaged in by local agencies. Finally, the orders do
not apply generally to all residents and entities in the
State but only to those involved in fire fighting.

These facts are distinguishable from those presented
in State of California. There, the court held that a
state-mandated increase in workers' compensation
benefits did not require state subvention because the
costs incurred by local agencies were only an
incidental impact of laws that applied generally to all
state residents and entities (i.e., to all workers and all
governmental and nongovernmental employers).
Governmental employers in that setting were
indistinguishable from private employers who were
obligated through insurance or direct payment to pay
the statutory increases.

State of California only defined the scope of the
word "program™ as used in California Constitution,
article XIIl B, section 6. We apply the same
interpretation to former Revenue and Taxation Code
section 2231 even though the statute was enacted
much earlier. The pertinent language in the statute is
identical to that found in the constitutional provision
and no reason has been advanced to suggest that it
should be construed differently. In any event, a
different interpretation must fall before a
constitutional provision of similar import. ( County of
Los Angeles v. Payne (1937) 8 Cal.2d 563, 574 [66

P.2d 658].)

I
Issue of Whether Court Orders Exceeded Its
Jurisdiction
A. The Court Has Not Ordered an Appropriation in
Violation of the Separation of
Powers Doctrine

(9)State begins its general attack on the judgment by
citing the longstanding principle that a court order
which directly compels the Legislature to appropriate
funds or to pay funds not yet appropriated violates
the separation of powers doctrine. (Cal. Const., art.
11, 8 3;art. XVI, § 7; Mandel v. Myers (1981) 29
Cal.3d 531, 540 [174 Cal.Rptr. 841, 629 P.2d 935].)
[FN12] State *539 observes (and correctly so) that
the relevant constitutional (art. X1l B, 8 6) and
statutory (Rev. & Tax. Code, § 2207 & former §
2231) provisions are not appropriations measures.
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(See City of Sacramento v. California State
Legislature (1986) 187 Cal.App.3d 393, 398 [231
Cal.Rptr. 686].) Since State otherwise discerns no
manifest legislative intent to appropriate funds to pay
County's claims ( City & County of S. F. v. Kuchel
(1948) 32 Cal.2d 364, 366 [196 P.2d 545]), it
concludes that the judgment unconstitutionally
compels performance of a legislative act.

FN12 Article 111, section 3 of the California
Constitution provides: "The powers of state
government are legislative, executive, and
judicial. Persons charged with the exercise
of one power may not exercise either of the
others except as permitted by this
Constitution."

Article XVI, section 7 of the California
Constitution provides: "Money may be
drawn from the Treasury only through an
appropriation made by law and upon a
Controller's duly drawn warrant."

State further argues that the judiciary's ability to
reach an existing agency- support appropriation
(State Department of Industrial Relations) (fn. 7, 1 1,
ante) has been approved in only two contexts. First,
the court can order payment from an existing
appropriation, the expenditure of which has been
legislatively prohibited by an unconstitutional or
unlawful restriction. ( Committee to Defend
Reproductive Rights v. Cory (1982) 132 Cal.App.3d
852, 856 [183 Cal.Rptr. 475].) Second, once an
adjudication has finally determined the rights of the
parties, the court may compel satisfaction of the
judgment from a current unexpended, unencumbered
appropriation  which  administrative  agencies
routinely have used for the purpose in question. (
Mandel v. Myers, supra., 29 Cal.3d at p. 544.) State
insists that these facts are not present here.

County rejoins that a writ of traditional mandate
(Code Civ. Proc., § 1085) is the correct method of
compelling State to perform a clear and present
ministerial legal obligation. ( County of Sacramento
v. Loeb, supra., 160 Cal.App.3d at pp. 451-452.) The
ministerial obligation here is contained in California
Constitution, article X1l B, section 6 and in Revenue
and Taxation Code section 2207 and former section
2231. These provisions require State to reimburse
local agencies for state-mandated costs.

We reject State's general characterization of the
judgment by noting that it only affects an existing
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appropriation. It declares (fn. 7, { 1, ante) that only
funds already "appropriated by the Legislature for
the State Department of Industrial Relations for the
Prevention of Industrial Injuries and Deaths of
California Workers within the Department's General
Fund" shall be spent for reimbursement of County's
state-mandated costs. (Italics added.) There s
absolutely no language purporting to require the
Legislature to enact appropriations or perform any
other act that might violate separation of powers
principles. (10)By simply ordering the State
Controller to draw warrants and directing the State
Treasurer to pay on already appropriated funds (fn. 7,
1 2, ante), the judgment permissibly compels
performance of a ministerial duty: "[O]nce funds
have already been appropriated by legislative action,
a court transgresses no constitutional principle when
it orders the State Controller or other similar official
to make appropriate expenditures *540 from such
funds. [Citations.]* ( Mandel v. Myers, supra., 29

Cal.3d at p. 540.)

As we will discuss in further detail below, the
subject funds (fn. 7, § 1, ante) were saddled with an
unconstitutional restriction (fn. 7, § 7, ante).
However, Mandel establishes that such a restriction
does not necessarily infect the entire appropriation.
There, the Legislature had improperly prohibited the
use of budget funds to pay a court-ordered and
administratively approved attorney's fees award. The
court reasoned that as long as appropriated funds
were "reasonably available for the expenditures in
question, the separation of powers doctrine poses no
barrier to a judicial order directing the payment of
such funds." ( Id. at p. 542.) The court went on to
find that money in a general "operating expenses and
equipment” fund was, by both the Budget Act's terms
and prior administrative practice, reasonably
available to pay the attorney's fees award.

Contrary to State's argument, Mandel does not
require that past administrative practice support a
judgment for reimbursement from an otherwise
available appropriation. Although there was evidence
of a prior administrative practice of paying counsel
fees from funds in the "operating expenses and
equipment” budget, this fact was not the main
predicate of the court's holding. Rather, the decisive
factor was that the budget item in question functioned
as a "catchall" appropriation in which funds were still
reasonably available to satisfy the State's adjudicated

debt. ( Id. at pp. 543-544.)

Another illustration of this principle is found in
Serrano v. Priest (1982) 131 Cal.App.3d 188 [182
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Cal.Rptr. 387]. Plaintiffs in that case secured a
judgment against the State of California for $800,000
in attorney's fees. The judgment was not paid, and
subsequent proceedings were brought against State to
satisfy the judgment. The trial court directed the State
Controller to pay the $800,000 award, plus interest,
from funds appropriated by the Legislature for
"operating expenses and equipment” of the
Department of Education, Superintendent of Public
Instruction and State Board of Education. (_Id. at p.
192.) This court affirmed that order even though
there was no evidence that the agencies involved had
ever paid court-ordered attorney's fees from that
portion of the budget. Relying on Mandel, we
concluded that funds were reasonably available from
appropriations enacted in the Budget Act in effect at
the time of the court's order, as well as from similar
appropriations in subsequent budget acts.

(11)State also incorrectly asserts that the
appropriations affected by the court's order must
specifically refer to the particular expenditure in
question in order to be available. This notion was
summarily dismissed in Mandel v. Myers, supra., 29
Cal.3d at pp. 543-544. Likewise, in *541Committee
to Defend Reproductive Rights v. Cory, supra., 132
Cal.App.3d at pp. 857- 858, the court decreed that
payments for Medi-Cal abortions could properly be
ordered from monies appropriated for other Medi-Cal
services, even though this use had been specifically
prohibited by the Legislature.

Applying these various principles here, we note that
the judgment (fn. 7, § 2, ante) identified funds in
account numbers 8350-001-001, 8350-001-452,
8350-001-453 and 8350-001-890 as being available
for reimbursement. Within these 1984-1985 account
appropriations for the Department of Industrial
Relations were monies for Program 40, the
Prevention of Industrial Injuries and Deaths of
California Workers. The evidence clearly showed
that the remaining balances on hand would cover the
cost of reimbursement. Since it is conceded that the
fire fighting protective clothing and equipment in this
case was purchased to prevent deaths and injuries to
fire fighters, these funds, although not specifically
appropriated for the reimbursement in question, were
generally related to the nature of costs incurred by
County and are therefore reasonably available for
reimbursement.

B. Legislative Disclaimers, Findings and Budget
Control Language Are No Defense
to Reimbursement
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As a general defense against the order to reimburse,
State insists that the Legislature has itself concluded
that the claimed costs are not reimbursable. This
determination took the combined form of disclaimers,
findings and budget control language. State interprets
this self-serving legislation, as well as the legislative
and gubernatorial deletions, as forever sweeping
away State's obligation to reimburse the state-
mandated costs at issue. Consequently, any order that
ignores these restrictions on payment would amount
to a court- ordered appropriation. As we shall
conclude, these efforts are merely transparent
attempts to do indirectly that which cannot lawfully
be done directly.

The seminal legislation that gave rise to the 1978
executive orders was enacted by Statutes 1973,
chapter 993, and is labeled the California
Occupational Safety and Health Act (Cal/OSHA). It
is modeled after federal law and is designed to assure
safe working conditions for all California workers. A
legislative disclaimer appearing in section 106 of that
bill reads: "No appropriation is made by this act ... for
the reimbursement of any local agency for any costs
that may be incurred by it in carrying on any program
or performing any service required to be carried on
.." The stated reason for this decision not to
appropriate was that the cost of implementing the act
was "minimal on a statewide basis in relation to the
effect on local tax rates." (Stats. 1973, ch. 993, §
106, p. 1954.) *542

Again, in 1974, the Legislature stated:
"Notwithstanding Section 2231 of the Revenue and
Taxation Code, there shall be no reimbursement
pursuant to this section, nor shall there be an
appropriation made by this act, because the
Legislature finds that this act and any executive
regulations or safety orders issued pursuant thereto
merely implement federal law and regulations.”
(Stats. 1974, ch. 1284, § 106, p. 2787.) This statute
amended section 106 of Statutes 1973, chapter 993,
and was a post facto change in the stated legislative
rationale for not providing reimbursement.

Presumably because of the large number of
reimbursement claims being filed, the Legislature
subsequently used budget control language to
confirm that compliance with the executive orders
should not trigger reimbursement. Some of this
legislation was effective September 30, 1981, as part
of a local agency and school district reimbursement
bill. The control language provided that "[t]he Board
of Control shall not accept, or submit to the
Legislature, any more claims pursuant to ... Sections
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3401 to 3409, inclusive, of Title 8 of the California
Administrative Code." (Stats. 1981, ch. 1090, § 3, p.
4193.) [FN13]

FN13 When Governor Brown deleted the
appropriations from A.B. 171, he stated that
he was relying on the pronouncements in
Statutes 1974, chapter 1284 and Statutes
1981, chapter 1090.

Further control language was inserted in the 1981,
1983 and 1984 Budget Acts. (Stats. 1981, ch. 99, §
28.40, p. 606; Stats. 1983, ch. 324, § 26.00, p. 1504;
Stats. 1984, ch. 258, § 26.00.) This language
prohibits encumbering appropriations to reimburse
costs incurred under the executive orders, except
under certain limited circumstances.

(12a)State first challenges the trial court's finding
that expenditures mandated by the executive orders
were not the result of a federally mandated program
(fn. 7, 1 8, ante), despite the legislative finding in
Statutes 1974, chapter 1284, section 106. We agree
with the court's decision that there was no federal
mandate.

The significance of this no-federal-mandate finding
is revealed by examining past changes in the
statutory definition of state-mandated costs. As
thoroughly discussed in City of Sacramento v. State
of California (1984) 156 Cal.App.3d 182, 196-197
[203 Cal.Rptr. 258] disapproved on other grounds in
County of Los Angeles v. State of California, supra.,
43 Cal.3d at p. 58, fn. 10, the concept of federally
mandated costs has provided local agencies with a
financial escape valve ever since passage of the
"Property Tax Relief Act of 1972." (Stats. 1972, ch.
1406, § 1, p. 2931) That act limited local
governments' power to levy property taxes, while
requiring that they be reimbursed by the State for
providing compulsory increased levels of service or
*543 new programs. However, under Revenue and
Taxation Code section 2271, "costs mandated by the
federal government" were not subject to
reimbursement and local governments were permitted
to levy taxes in addition to the maximum property tax
rate to pay such costs.

On November 6, 1979, the limitation on local
government's ability to raise property taxes, and the
duty of the State to reimburse for state-mandated
costs, became a part of the California Constitution
through the initiative process. Article XIlI B, section
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6, enacted at that time, directs state subvention
similar in nature to that required by the preexisting
provisions of Revenue and Taxation Code section
2207 and former section 2231. As a defense against
this duty to reimburse local agencies, the Legislature
began to insert disclaimers in bills which mandated
costs on local agencies. It also amended Revenue and
Taxation Code section 2206 to expand the definition
of nonreimbursable "costs mandated by the federal
government” to include the following: "costs
resulting from enactment of a state law or regulation
where failure to enact such law or regulation to meet
specific federal program or service requirements
would result in substantial monetary penalties or loss
of funds to public or private persons in the state."

In applying this definition here, State offers nothing
more than the bare legislative finding contained in
Statutes 1974, chapter 1284, section 106. State
contends that a federally mandated cost cannot, by
definition, be a state-mandated cost. Therefore, if the
cost is federally mandated, local agency
reimbursement is not required. (13)(See fn. 14.)
Although State's argument is correct in the abstract,
neither the facts nor federal law supports the
underlying assumption that there is a federal
mandate. [FN14]

FN14 We address this subject only because
the trial court found that the costs were not
federally mandated. Actually, State cannot
raise this issue on appeal because of the
waiver and administrative collateral estoppel
doctrines. We note, however, where there is
a quasi-judicial finding that a cost is state
mandated, there is an implied finding that
the cost is not federally mandated; the two
concepts are mutually exclusive.

Moreover, our task is aided by the fact that
interpretation of statutory language is purely
a judicial function. Legislative declarations
are not binding on the courts and are
particularly suspect when they are the
product of an attempt to avoid financial
responsibility. ( City of Sacramento v. State
of California, supra., 156 Cal.App.3d at pp.
196-197.)

(12b)Both the Board and the court had in evidence a
letter from a responsible official of the federal
Occupational Safety and Health Administration
(OSHA). The letter emphasizes the independence of
state and federal OSHA standards: "OSHA does not
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have jurisdiction over the fire departments of any
political subdivision of a state whether the state has
elected to have its own state plan under the OSHA
act or not .... [1 ] More specifically, in 1978, the State
of California promulgated standards applicable to fire
departments in California. Therefore, California
standards, rather than *544 federal OSHA standards,
are applicable to fire departments in that state ..."
This theme is also reflected in a section of OSHA
which expressly disclaims jurisdiction over local
agencies such as County. (29 U.S.C. 8 652(5).)
Accordingly, as a matter of law, there are no federal
standards for local government structural fire fighting
clothing and equipment.

In short, while the Legislature's enactment of
Cal/OSHA to comply with federal OSHA standards
is commendable, it certainly was not compelled.
Consequently, County's obedience to the 1978
executive orders is not federally mandated.

(14a)The trial court also properly invalidated the
budget control language in Statutes 1981, chapter
1090, section 3 (fn. 7, § 7, ante) because it violated
the single subject rule. [FN15] This legislative
restriction purported to make the reimbursement
provisions of Revenue and Taxation Code section
2207 and former section 2231 unavailable to County.

FN15 Article 1V, section 9 of the California
Constitution reads: "A statute shall embrace
but one subject, which shall be expressed in
its title. If a statute embraces a subject not
expressed in its title, only the part not
expressed is void. A statute may not be
amended by reference to its title. A section
of a statute may not be amended unless the
section is re-enacted as amended."

(15)The single subject rule essentially requires that a
statute have only one subject matter and that the
subject be clearly expressed in the statute's title. The
rule's primary purpose is to prevent "log-rolling" in
the enactment of laws. This disfavored practice
occurs where a provision unrelated to a bill's main
subject matter and title is included in it with the hope
that the provision will remain unnoticed and
unchallenged. By invalidating these unrelated
clauses, the single subject rule prevents the passage
of laws which otherwise might not have passed had
the legislative mind been directed to them. ( Planned
Parenthood Affiliates v. Swoap (1985) 173
Cal.App.3d 1187, 1196 [219 Cal.Rptr. 664].)
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However, in order to minimize judicial interference
in the Legislature's activities, the single subject rule is
to be construed liberally. A provision violates the rule
only if it does not promote the main purpose of the
act or does not have a necessary and natural
connection with that purpose. ( Metropolitan Water
Dist. v. Marquardt (1963) 59 Cal.2d 159, 172-173
[28 Cal.Rptr. 724, 379 P.2d 28].)

(14b)The stated purpose of chapter 1090 is to
increase funds available for reimbursing certain
claims. It describes itself as an "act making an
appropriation to pay claims of local agencies and
school districts for additional reimbursement for
specified state-mandated local costs, awarded by the
State Board of Control, and declaring the urgency
thereof, to take effect immediately.” (Stats. 1981, ch.
1090, p. 4191.) There is nothing in this introduction
*545 alerting the reader to the fact that the bill
prohibits the Board from entertaining claims pursuant
to the Cal/OSHA executive orders. The control
language does not modify or repeal these orders, nor
does it abrogate the necessity for County's continuing
compliance therewith. It simply places County's
claims reimbursement process in limbo.

This special appropriations bill is similar in kind to
appropriations in an annual budget act. Observations
that have been made in connection with the
enactment of a budget bill are appropriate here.
"[T]he annual budget bill is particularly susceptible to
abuse of [the single subject] rule. 'History tells us that
the general appropriation bill presents a special
temptation for the attachment of riders. It is a
necessary and often popular bill which is certain of
passage. If a rider can be attached to it, the rider can
be adopted on the merits of the general appropriation
bill without having to depend on its own merits for
adoption." [Citation.]" ( Planned Parenthood
Affiliates v. Swoap, supra., 173 Cal.App.3d at p.
1198.) Therefore, the annual budget bill must only
concern the subject of appropriations to support the
annual budget and may not constitutionally be used
to substantively amend or change existing statutory
law. ( Association for Retarded Citizens v.
Department of Developmental Services (1985) 38
Cal.3d 384, 394 [211 Cal.Rptr. 758, 696 P.2d 150].)
We see no reason to apply a less stringent standard to
a special appropriations bill. Because the language in
chapter 1090 prohibiting the Board from processing
claims does not reasonably relate to the bill's stated
purpose, it is invalid.

(16)The budget control language in chapter 1090 is
also invalid as a retroactive disclaimer of County's
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right to reimbursement for debts incurred in prior
years. This legislative technique was condemned in
County of Sacramento v. Loeb, supra., 160
Cal.App.3d at p. 446. There, the Legislature had
enacted a Government Code section which prohibited
using appropriations for any purpose which had been
denied by any formal action of the Legislature. The
State attempted to use this code section to uphold a
special appropriations bill which had deleted
County's Board-approved claims for costs which
were incurred prior to the enactment of the code
section. The court held that the code section did not
apply retroactively to defeat County's claims: "A
retroactive statute is one which relates back to a
previous transaction and gives that transaction a legal
effect different from that which it had under the law
when it occurred ... 'Absent some clear policy
requiring the contrary, statutes modifying liability in
civil cases are not to be construed retroactively."™ ( 1d.
at p. 459, quoting Robinson v. Pediatric Affiliates
Medical Group, Inc. (1979) 98 Cal.App.3d 907, 912
[159 Cal.Rptr. 791].) Similarly, the control language
in chapter 1090 does not apply retroactively to
County's prior, Board-approved claims. *546

(17)Finally, the control language in section 28.40 of
the 1981 Budget Act and section 26.00 [FN16] of the
1983 and 1984 Budget Acts does not work to defeat
County's claims. (Stats. 1981, ch. 99, 8§ 28.40, p.
606; Stats. 1983, ch. 324, § 26.00, p. 1504; Stats.
1984, ch. 258, § 26.00.) This section is comprised of
both substantive and procedural provisions. We are
concerned primarily with those portions that purport
to exonerate State from its constitutionally and
statutorily imposed obligation to reimburse County's
state-mandated costs.

FN16 Each of these sections contains the
following language: "No funds appropriated
by this act shall be encumbered for the
purpose of funding any increased state costs
or local governmental costs, or both such
costs, arising from the issuance of an
executive order as defined in section 2209 of
the Revenue and Taxation Code or subject
to the provisions of section 2231 of the
Revenue and Taxation Code, unless (a) such
funds to be encumbered are appropriated for
such purpose, or (b) notification in writing
of the necessity of the encumbrance of funds
available to the state agency, department,
board, bureau, office, or commission is
given by the Department of Finance, at least
30 days before such encumbrance is made,
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to the chairperson of the committee in each
house which considers appropriations and
the Chairperson of the Joint Legislative
Budget Committee, or such lesser time as
the chairperson of the committee, or his or
her designee, determines."”

The writ of mandate directed compliance with the
procedural provisions of these sections and is not a
point of dispute on appeal. Subsection (a) affords the
Legislature one last opportunity to appropriate funds
which are to be encumbered for the purpose of
paying state-mandated costs, an invitation repeatedly
rejected. Subsection (b) directs that the Department
of Finance notify the chairpersons of the appropriate
committees in each house and chairperson of the
Joint Legislative Budget Committee of the need to
encumber funds. Presumably, the objective of this
procedure is to give the Legislature another
opportunity to amend or repeal substantive legislation
requiring local agencies to incur state-mandated
costs. Again, the Legislature declined to act.
Legislative action pursuant to subsection (b) could
arguably ameliorate the plight of local agencies
prospectively, but would be of no practical assistance
to a local agency creditor seeking reimbursement for
costs already incurred.

The first portion of each section, however, imposes a
budgetary restriction on encumbering appropriated
funds to reimburse for state-mandated costs arising
out of compliance with the executive orders, absent a
specific appropriation pursuant to subparagraph (b).
For the reasons stated above, this substantive
language is invalid under the single subject rule. It
attempts to amend existing statutory law and is
unrelated to the Budget Acts' main purpose of
appropriating funds to support the annual budget. (
Association for Retarded Citizens v. Department of
Developmental Services, supra., 38 Cal.3d at p. 394.)
Now unfettered by invalid restrictions, the
appropriations involved in this case are reasonably
available for reimbursement. *547

C. The Legislature's Plenary Power to Regulate
Worker Safety Does Not Affect
the Right to Reimbursement

(18)State contends that article X1V, section 4 of the
California Constitution vests the Legislature with
unlimited plenary power to create and enforce a
complete workers' compensation system. It postulates
that the Legislature may determine that the interest in
worker safety and health is furthered by requiring
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local agencies to bear the costs of safety devices.
This non sequitur is advanced without citation of
authority.

Article X1V, section 4 concerns the power to enact
workers' compensation statutes and regulations. It
does not focus on the issue of reimbursement for
state-mandated costs, which is covered by Revenue
and Taxation Code section 2207 and former section
2231, and article XIIl B, section 6. Since these latter
provisions do not effect a pro tanto repeal of the
Legislature's  plenary  power over workers'
compensation law (see County of Los Angeles v. State
of California, supra., 43 Cal.3d 46), they do not
conflict with article X1V, section 4.

Moreover, even though the reimbursement issue has
come before the Legislature repeatedly since 1972,
no law has been enacted to exempt compliance with
workers' compensation executive orders from the
mandatory reimbursement provisions of Revenue and
Taxation Code section 2207 and former section 2231.
Likewise, article XIIl B, section 6 does not provide
an exception to the obligation to reimburse local
agencies for compliance with these safety orders.

D. Pre-1980 Claims Are Reimbursable Under Article
X1l B, Section 6,
Effective July 1, 1980

(19)State further argues that to the extent County's
claims for fiscal years 1978-1979 and 1979-1980 are
predicated on the subvention provisions of article
Xl B, section 6, they fall within a "window period"
of nonreimbursement. This assertion emanates from
section 6, subdivision (c), which states that the
Legislature "[m]ay, but need not" provide
reimbursement for mandates enacted before January
1, 1975. State reasons that because the constitutional
amendment did not become effective until July 1,
1980, claims for costs incurred between January 1,
1975 and June 30, 1980, need not be reimbursed.

This notion was rejected in City of Sacramento v.
State of California, supra., 156 Cal.App.3d at p. 182
on behalf of local agencies seeking reimbursement of
unemployment insurance costs mandated by a 1978
statute. Basing its decision on well-settled principles
of constitutional interpretation *548 and upon a prior
published opinion of the Attorney General, the court
interpreted section 6, subdivision (c) as follows:
"[T]he Legislature may reimburse mandates enacted
prior to January 1, 1975, and must reimburse
mandates passed after that date, but does not have to
begin such reimbursement until the effective date of
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article X111 B (July 1, 1980)." ( Id. at p. 191, italics in
original.) In other words, the amendment operates on
"window period” mandates even though the
reimbursement process may not actually commence
until later.

We agree with this reasoning and find costs incurred
by County under the 1978 executive orders subject to
reimbursement under the Constitution.

E. Claims Under Revenue and Taxation Code Section
2207 and Former Section
2231 Are Not Time-barred

(20)State collaterally asserts that to the extent
County bases its claims on Revenue and Taxation
Code section 2207 and former section 2231, they are
barred by Code of Civil Procedure sections 335 and
338, subdivision 1. This omnibus challenge to the
order directing payment has no merit.

Code of Civil Procedure section 335 is a general
introductory section to the statute of limitations for
all matters except recovery of real property. Code of
Civil Procedure section 338, subdivision 1 requires
"[a]n action upon a liability created by statute” to be
commenced within three years.

A claimant does not exhaust its administrative
remedies and cannot come under the court's
jurisdiction until the legislative process is complete. (
County of Contra Costa v. State of California (1986)
177 Cal.App.3d 62, 77 [222 Cal.Rptr. 750].) Here,
County pursued its remedy before the Board and
prevailed. Thereafter, as required by law, appropriate
legislation was introduced. Both the Board hearings
and the subsequent efforts to secure legislative
appropriations were part of the legislative process.
(Former Rev. & Tax. Code, § 2255, subd. (a).) It was
not until the legislation was enacted sans
appropriations on September 30, 1981 (S.B. 1261)
and February 12, 1982 (A.B. 171) that it became
unmistakably clear that this process had ended and
State had breached its duty to reimburse. At these
respective moments of breach, County's right of
action in traditional mandamus accrued. County's
petition was filed on September 21, 1984, within the
three-year statutory period. [FN17] ( Lerner v. Los
Angeles City Board of Education, supra., 59 Cal.2d

at p. 398.) *549

FN17 Technically, Statute has waived the
statute of limitations defense because it was
not raised in its answer. ( Ventura County
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Employees' Retirement Association v. Pope
(1978) 87 Cal.App.3d 938, 956 [151
Cal.Rptr. 695].)

F. Government Code Section 17612's Remedy for
Unfunded Mandates Does Not
Supplant the Court's Order

State continues its general attack on the order
directing payment by arguing that the Legislature has
"defined" the remedy available to a local agency if a
mandate is unfunded. That remedy is found in
Government Code section 17612, subdivision (b) and
reads: "If the Legislature deletes from a local
government claims bill funding for a mandate, the
local agency ... may file in the Superior Court of the
County of Sacramento an action in declaratory relief
to declare the mandate unenforceable and enjoin its
enforcement.” (Italics added.) (See also former Rev.
& Tax. Code, § 2255, subd. (c), eff. Oct. 1, 1982.)

State hints that this procedure is the only remedy
available to a local agency if funding is not provided.
At oral argument, State admitted that this declaration
of enforceability and injunction against enforcement
would be prospective only. This remedy would
provide no relief to local agencies which have
complied with the executive orders.

We conclude that Government Code section 17612,
subdivision (b) is inapplicable here because it did not
become operative until January 1, 1985. It was not in
place when the Board rendered its decision on
November 20, 1979; when funding was deleted from
S.B. 1261 (Sept. 30, 1981) and A.B. 171 (Feb. 12,
1982); or when this litigation commenced on
September 21, 1984. (21)A party is not required to
exhaust a remedy that was not in existence at the time
the action was filed. ( Ross v. Superior Court (1977)
19 Cal.3d 899, 912, fn. 9 [141 Cal.Rptr. 133, 569
P.2d 727].) To abide by this post facto legislation
now would condone legislative interference in a
specific controversy already assigned to the judicial
branch for resolution. ( Serrano v. Priest, supra., 131
Cal.App.3d at p. 201.)

Also, this remedy is purely a discretionary course of
action. By using the permissive word "may," the
Legislature did not intend to override article Xl B
section 6 and Revenue and Taxation Code section
2207 and former section 2231. These constitutional
and statutory imprimaturs each impose upon the State
an obligation to reimburse for state-mandated costs.
Once that determination is finally made, the State is
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under a clear and present ministerial duty to
reimburse. In the absence of compliance, traditional
mandamus lies. (Code Civ. Proc., § 1085.) [FN18]
*550

FN18 We leave undecided the question of
whether this type of legislation could ever
be held to override California Constitution,
article X111 B, section 6. The Constitution of
the State is supreme. Any statute in conflict
therewith is invalid. ( County of Los Angeles
v. Payne, supra., 8 Cal.2d at p. 574.)
Similarly, former Revenue and Taxation
Code section 2255, subdivision (c) cannot
abrogate the constitutional directive to
reimburse.

G. The Court's Order Properly Allows County the
Right of Offset

(22a)As the first in a series of objections to portions
of the judgment which assist in the reimbursement
process, State argues that the court has improperly
authorized County to satisfy its claims by offsetting
fines and forfeitures due to State. (Fn. 7, § 5, ante.)
The fines and forfeitures are those found in Penal
Code sections 1463.02, 1463.03, 1463.5a and 1464;
Government Code sections 13967, 26822.3 and
72056; Fish and Game Code section 13100; Health
and Safety Code section 11502; and Vehicle Code
sections 1660.7, 42004 and 41103.5. [FN19]

FN19 At oral argument, County conceded
that the order authorizing offset of Fish and
Game Code section 13100 fines and
forfeitures is inappropriate. These collected
funds must be spent exclusively for
protection, conservation, propagation or
preservation of fish, game, mollusks, or
crustaceans, and for administration and
enforcement of laws relating thereto, or for
any such purpose. (Cal. Const., art. XVI, §
9; 20 Ops. Cal. Atty. Gen. 110 (1952).)

Broadly speaking, these statutes require County to
periodically transfer all or part of the fines and
forfeitures collected by it for specified law violations
to the State Treasury. They are to be held there "to
the credit” of various state agencies, or for payment
into specific funds. State contends that since these
statutes require mandatory, regular transfers and do
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not expressly permit diversion for other purposes, the
court had no power to allow County to offset. State
cites no authority for this contention.

(23)The right to offset is a long-established principle
of equity. Either party to a transaction involving
mutual debits and credits can strike a balance,
holding himself owing or entitled only to the net
difference. ( Kruger v. Wells Fargo Bank (1974) 11
Cal.3d 352, 362 [113 Cal.Rptr. 449, 521 P.2d 441, 65
A.L.R.3d 1266].) Although this doctrine exists
independent of statute, its governing principle has
been partially codified (Code Civ. Proc., § 431.70)
(limited to cross-demands for money).

The doctrine has been applied in favor of a local
agency against the State. In County of Sacramento v.
Lackner (1979) 97 Cal.App.3d 576[159 Cal.Rptr.1],
for example, the court of appeal upheld a trial court's
decision to grant a writ of mandate that ordered funds
awarded the County under a favorable judgment to be
offset against its current liabilities to the State under
the Medi-Cal program. The court stated that such an
order does not interfere with the "Legislature's
control over the ‘submission, approval and
enforcement of budgets...." ( Id. at p. 592, quoting
Cal. Const., art. IV, § 12, subd. (e).)

(22b)The order herein likewise does not impinge
upon the Legislature's exclusive power to appropriate
funds or control budget matters. The identified *551
fines and forfeitures are collected by the County for
statutory law violations. Some of these funds remain
with the County, while others are transferred to the
State. State's portions are uncertain as to amount and
date of transfer. State does not come into actual
possession of these funds until they are transferred.
State's holding of these funds "to the credit" of a
particular agency, or for payment to a specific fund,
does not commence until their receipt. Until that
time, they are unencumbered, unrestricted and
subject to offset.

H. State's Use of its Statutory Offset Authority Was
Properly Enjoined

(24)State further contends that the trial court
exceeded its jurisdiction by enjoining the exercise of
State's statutory offset authority until County is fully
reimbursed. (Fn. 7, 1 11, ante.) [FN20] This order
complemented that portion of the order discussed,
infra., which allowed County to temporarily offset
fines and forfeitures as an aid in the reimbursement
process.

Page 19

FN20 Government Code section 12419.5
provides: "The Controller may, in his
discretion, offset any amount due a state
agency from a person or entity, against any
amount owing such person or entity by any
state agency. The Controller may deduct
from the claim, and draw his warrants for
the amounts offset in favor of the respective
state agencies to which due, and, for any
balance, in favor of the claimant.... The
amount due any person or entity from the
state or any agency thereof is the net amount
otherwise owing such person or entity after
any offset as in this section provided." (See
also Tyler v. State of California (1982) 134
Cal.App.3d 973, 975- 976 [185 Cal.Rptr.

49].)

State correctly observes that it has not unlawfully
used its offset authority during the course of this
dispute. However, State has not needed to do so
because it has adopted other means of avoiding
payment on County's claims. In view of State's
manifest reluctance to reimburse, and its otherwise
unencumbered statutory right of offset, the trial court
was well within its authority to prevent this method
of frustrating County's collection efforts from
occurring. (See County of Los Angeles v. State of
California (1984) 153 Cal.App.3d 568 [200 Cal.Rptr.

394].)

I. The Injunction Against Reversion or Dissipation of
Undisbursed Appropriations Is Proper

(25)State continues that the order (fn. 7, § 4, ante)
enjoining it from directly or indirectly reverting the
reimbursement award sum from the general fund line
item accounts, and from otherwise dissipating that
sum in a manner that would make it unavailable to
satisfy this court's judgment, violates Government
Code section 16304.1. [FN21] This section reverts
undisbursed *552 balances in any appropriation to
the fund from which the appropriation was made. No
authority is cited for State's proposition. To the
contrary, County of Sacramento v. Loeb, supra., 160
Cal.App.3d at pp. 456- 457 expressly confirms this
type of ancillary remedy as a legitimate exercise of
the court's authority to assist in collecting on an
adjudicated debt, the payment of which has been
delayed all too long.

FN21 Government Code section 16304.1
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provides: "Disbursements in liquidation of
encumbrances may be made before or
during the two years following the last day
an  appropriation is available  for
encumbrance.... Whenever, during [such
two-year period], the Director of Finance
determines that the project for which the
appropriation was made is completed and
that a portion of the appropriation is not
necessary for disbursements, such portion
shall, upon order of the Director of Finance,
revert to and become a part of the fund from
which the appropriation was made. Upon the
expiration of two years...following the last
day of the period of its availability, the
undisbursed balance in any appropriation
shall revert to and become a part of the fund
from which the appropriation was made...."

That portion of the order restraining reversion is
particularly innocuous because it only affects
undisbursed balances in an appropriation. At the time
of reversion, it is crystal clear that these remaining
funds are unneeded for the primary purpose for
which appropriated; otherwise, they would not exist.
Moreover, that portion of the order restraining
dissipation of the reimbursement award sum in a
manner that would make it unavailable to satisfy a
court's judgment is similarly a proper exercise of the
court's authority. By not reimbursing County for the
state-mandated costs, State would be contravening its
constitutional and statutory obligations to subvent. To
the extent it is not reimbursed, County would be
compelled, contrary to law, to bear the cost of
complying with a state-imposed obligation.

J. The Auditor Controller and the Specified Funds
Are Not Indispensable Parties

(26, 27)State next contends that the Auditor
Controller of Los Angeles County and the "specified"
fines and forfeitures County was allowed to offset are
indispensable parties. Failure to join them in the
action or to serve them with process purportedly
renders the trial court's order void as in excess of its
jurisdiction. [FN22] State cites only the general
statutory definition of an indispensable party (Code
Civ. Proc., § 389) to support this assertion.

FN22 Code of Civil Procedure section 389,
subdivision (a) provides: "A person who is
subject to service of process and whose
joinder will not deprive the court of
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jurisdiction over the subject matter of the
action shall be joined as a party in the action
if (1) in his absence complete relief cannot
be accorded among those already parties or
(2) he claims an interest relating to the
subject of the action and is so situated that
the disposition of the action in his absence
may (i) as a practical matter impair or
impede his ability to protect that interest or
(ii) leave any of the persons already parties
subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent
obligations by reason of his claimed interest.
If he has not been so joined, the court shall
order that he be made a party."

The Auditor Controller is an officer of the County
and is subject to the *553 direction and control of the
County board of supervisors. (Gov. Code, § 24000,
subds. (d), (e), 26880; L.A. County Code, §
2.10.010.) He is indirectly represented in these
proceedings because his principal, the County, is the
party litigant. Additionally, he claims no personal
interest in the fines and forfeitures and his pro forma
absence in no way impedes complete relief.

The funds created by the collected fines and
forfeitures also are not indispensable parties. This is
not an in rem proceeding, and the ownership of a
particular stake is not in dispute. Rather, this is an
action to compel a ministerial obligation imposed by
law. Complete relief may be afforded without
including the specified funds as a party.

K. County is Entitled to Interest

(28)State insists that an award of interest to County
unfairly penalizes State for not paying claims which
it was prohibited by law from paying under Statutes
1981, chapter 1090, section 3. This argument is
unavailing.

Civil Code section 3287, subdivision (a) allows
interest to any person “entitled to recover damages
certain, or capable of being made certain by
calculation...." Interest begins on the day that the
right to recover vests in the claimant. By its own
terms, this section applies to any judgment debtor,
"including the state...or any political subdivision of
the state.”

The judgment orders interest at the legal rate from
September 30, 1981, for reimbursement funds
originally contained in S.B. 1261, and from February
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12, 1982, for the funds originally contained in A.B.
171. These are the respective dates that the bills were
enacted without appropriations. As we concluded
earlier, County's cause of action did not arise and its
right to recover did not vest until this legislative
process was complete. County offers no authority to
suggest that any other vesting date is appropriate.

Furthermore, State cannot avoid its obligation to pay
interest by relying on the invalid budget control
language in Statutes 1981, chapter 1090, section 3.
"An invalid statute voluntarily enacted and
promulgated by the state is not a defense to its
obligation to pay interest under Civil Code section
3287, subdivision (a)." ( Olson v. Cory (1983) 35
Cal.3d 390, 404 [197 Cal.Rptr. 843, 673 P.2d 720].)

Appeal in Case No. 2 Civil B011941
(Rincon et al. Case)

The procedural history and legal issues raised in the
Rincon et al. appeal are essentially similar to those
discussed in the County of Los Angeles matter. *554

County, although not a party to this underlying trial
court proceeding, filed a test claim with the Board.
All parties agree that County represented the interests
of the named respondents here.

The Board action resulted in a finding of state-
mandated costs. It further found that Rincon et al.
were entitled to reimbursement in the amount of
$39,432. After the Legislature and the Governor,
respectively, deleted the funding from the two
appropriations bills, S.B. 1261 and A.B. 171, Rincon
et al. filed a petition for writ of mandate and
declaratory relief. This action was consolidated for
hearing in the trial court with the action in B011942
(County of Los Angeles matter). The within
judgment was also signed, filed and entered on
February 6, 1985. The reimbursement order was
directed against  the 1984-1985 budget
appropriations. State appeals from that judgment.

The court here included a judicial determination that
the Board, or its successors, hear and approve the
claims of certain other respondents for costs incurred
in connection with the state-mandated program. (Fn.
7, 1 9, ante.) This special directive was necessary
because the claims of these respondents (petitioners
below) have not yet been determined. [FN23] Since
we have ruled that State is barred by the doctrines of
waiver and administrative collateral estoppel from
raising the state mandate issue, the validity of these
claims becomes a question of law susceptible to but
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one conclusion, and mandamus properly lies. (
County of Sacramento v. Loeb, supra., 160
Cal.App.3d at p. 453.) This portion of the order also
underscores, for the Board's edification, the
determination that the statutory restriction on the
Board authority to proceed is invalid. [FN24]

FN23 Responding to the budget control
language directing it to refuse to process
these claims, the Board declined to hear
these matters.

FN24 Because certain claims have not yet
been processed, we assume that the issue of
the amount of reimbursement may still be at
large. Our record is not clear on this point.

Once again, our determinations and conclusions in
the County of Los Angeles matter are equally
applicable here.

Appeal in Case No. 2 Civil B006078
(Carmel Valley et al.)

Again, the procedural history and legal issues raised
in this appeal are essentially similar to those
discussed in the County of Los Angeles matter.

County filed a test claim with the Board. All parties
agree that the County represented the interests of the
named respondents here. *555

On December 17, 1980, the Board found that a state
mandate existed and that specific amounts of
reimbursement were due several respondents totalling
$159,663.80. Following the refusal of the Legislature
to appropriate funds for reimbursement, Carmel
Valley et al. filed a petition for writ of mandate and
declaratory relief on January 3, 1983. Judgment was
entered on May 23, 1984. The reimbursement order
was  directed  against  1983-1984  budget
appropriations.

The judgment differs from the other two because it
does not decree a specific reimbursement amount.
The trial court determined that even though the Board
had approved the claims, the State was not precluded
from contesting that determination. The court's
reasons were that the State, in its answer, had denied
that the money claimed was actually spent, and that
Board approval had not been implemented by
subsequent legislation. The court concluded that the
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reimbursement process, of which the Board action
was an intrinsic part, was "aborted."

We disagree with this portion of the court's analysis.
The moment S.B. 1261 and A.B. 171 were enacted
into law without appropriations, Carmel Valley et al.
had exhausted their administrative remedies and were
entitled to seek a writ of mandate. At the time of trial,
State was barred by the doctrines of waiver and
administrative collateral estoppel from contesting the
state mandate issue or the amount of reimbursement.
The trial court therefore should have rendered a
judgment for the amount of reimbursement. Having
failed to do so, this fact- finding responsibility falls
upon this court. Although we ordinarily are not
equipped to handle this function, the writ of mandate
in this case identifies the amount of the approved
claims as $159,663.80. We accordingly will amend
the judgment to reflect that amount.

The trial court also predicated its judgment for
Carmel Valley et al. solely on the basis of Revenue
and Taxation Code section 2207 and former section
2231. In doing so, the court did not have the benefit
of the decision in City of Sacramento v. State of
California, supra., 156 Cal.App.3d at p. 182. [FN25]
That case held that mandates passed after January 1,
1975, must be reimbursed pursuant to article X111 B
section 6 of the California Constitution, but that
reimbursement need not commence until July 1,
1980. In light of this rule, we conclude that the trial
court's decision ordering reimbursement is also
supported by article XIII B, section 6. *556

FN25 The decision in City of Sacramento,
supra., was filed just one day before the trial
court signed the written order in this case.
The Revenue and Taxation Code sections on
which the court relied were operational
before the costs claimed in this case were
incurred.

State raises another point specific to this particular
appeal. In its answer to the writ petition, State
admitted that the local agency expenditures were
state mandated. Consequently, the issue was not
contested at the trial court level. However, State
vigorously contends here that it is not bound by its
trial court admissions because the state mandate issue
is purely a question of law.

(29)State is correct in contending that an appellate
court is not limited by the interpretation of statutes
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given by the trial court. ( City of Merced v. State of
California, supra., 153 Cal.App.3d at p. 781)
However, State's victory on this point is Pyrrhic.
Regardless of how the issue is characterized, State is
precluded from contesting the Board findings on
appeal because of the independent application of the
doctrines of waiver and administrative collateral
estoppel. These doctrines would also have applied at
the trial court level if State's answer had raised the
issue of state mandate in the first instance.

We also reject State's argument, advanced for the
first time on appeal, that the executive orders of 1978
initially implement legislation enacted prior to
January 1, 1975, and that state reimbursement is
therefore discretionary. (Cal. Const., art. X111 B, § 6,
subd. (c).) Again, State is barred by the doctrines of
waiver and administrative collateral estoppel from
arguing that costs incurred under the executive orders
are not subject to reimbursement.

State continues that the Carmel Valley judgment
against the Department of Industrial Relations is
erroneous. Since the department was never made a
party in the suit, nor served with process, the
resulting judgment reflects a denial of due process
and is in excess of the court's jurisdiction. (See Code
Civ. Proc., § 389; fn. 22, ante.)

This assertion is but a variant of the same argument
advanced in the County of Los Angeles case, supra.,
which we rejected as meritless. The department is
part of the State of California. (Lab. Code, § 50.)
State extensively argued the department's position
and even offered into evidence a declaration from the
chief of fiscal accounting of the department. As
stated earlier, agents of the same government are in
privity with each other. ( People v. Sims, supra., 32

Cal.3d at p. 487.)

Ross v. Superior Court, supra., 19 Cal.3d at p. 899
demonstrates how, through the notion of privity, a
government agent can be held in contempt for
knowingly violating a court order issued against
another agent of the same government. There, a court
in an earlier proceeding had decided that defendant
Department of Health and Welfare must pay
unlawfully withheld welfare benefits to qualified
recipients. The County Board of Supervisors, *557
who were not parties to this action, knew about the
court's order but refused to comply. The Supreme
Court affirmed a trial court decision holding the
Board in contempt for violating the order directing
payment. The court reasoned that, as an agent of the
Department of Health and Welfare, the Board did not
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collectively or individually need to be named as a
party in order to be bound by a court order of which
they had actual knowledge.

The determinations and conclusions in the County of
Los Angeles case are likewise applicable here.

Modification of Judgments in All Three Appeals

The trial court judgments ordering reimbursement
from specific account appropriations were entered
many months ago. We will affirm these judgments
and thereby validate the trial courts' determination
that funds already appropriated for the State
Department of Industrial Relations were reasonably
available for payment at the time of the courts'
orders.

Due to the passage of time, we requested State at
oral argument to confirm whether the appropriations
designated in the respective judgments are still
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available for encumbrance. State's counsel responded
by rearguing that the weight of the evidence did not
support the trial courts' findings that specific funds
were reasonably available for reimbursement.
Counsel further hinted that the funds may not
actually be available.

We hope that counsel for the State is mistaken. But
in order to emphasize our strong and unequivocal
determination that the local agency petitioners be
promptly reimbursed, we will take judicial notice of
the enactment of the 1985- 1986 Budget Act (Stats.
1985, ch. 111) and the 1986-1987 Budget Act (Stats.
1986, ch. 186). ( Serrano v. Priest, supra., 131
Cal.App.3d at p. 197.) Both acts appropriate money
for the State Department of Industrial Relations and
fund the identical account numbers referred to in the
trial courts' judgments. They are:

Account Numbers
8350-001-001
8350-001-452
8350-001-453
8350-001-890

1985-1986 Budget Act
$94,673,000
2,295,000

2,859,000

16,753,000

1986-1987 Budget Act
$106,153,000
2,514,000

2,935,000

17,864,000

(30)An appellate court is empowered to add a
directive that the trial court order be modified to
include charging orders against funds appropriated by
subsequent budget acts. ( Serrano v. Priest, supra.,
131 Cal.App.3d at pp. 198, 201.) We do so here with
respect to all three judgments. *558

Disposition
2d Civ. B011942 (County of Los Angeles Case)

The judgment is modified as follows:

(1) The following sentence is added to paragraph 2:
"If the hereinabove described funds are not available
for reimbursement, the warrants shall be drawn
against funds in the same account numbers enacted in
the 1985-86 and 1986-87 Budget Acts."

(2) The words "Fish and Game Code Section 13100"
are deleted from paragraph 5.

(3) The peremptory writ of mandate is modified to
command the Controller to draw warrants, if
necessary, against the same account numbers

identified in the judgment as appropriated by the
1985-1986 and 1986-1987 Budget Acts.

As modified, the judgment is affirmed. Respondents
to recover costs on appeal.

2d Civ. B011941 (Rincon et al. Case)
The judgment is modified as follows:

(1) The following sentence is added to paragraph 2:
"If the hereinabove described funds are not available
for reimbursement, the warrants shall be drawn
against funds in the same account numbers enacted in
the 1985-86 and 1986-87 Budget Acts."

(2) The peremptory writ of mandate is modified to
command the Controller to draw warrants, if
necessary, against the same account numbers
identified in the judgment as appropriated by the
1985-1986 and 1986-1987 Budget Acts.

As modified, the judgment is affirmed. Respondents
to recover costs on appeal.
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2d Civ. B006078 (Carmel Valley et al. Case)
The judgment is modified as follows: *559

(1) The following sentences are added to paragraph
2: "The reimbursement amounts total $159,663.80. If
the hereinabove described funds are not available for
reimbursement, the warrants shall be drawn against
funds in the same account numbers enacted in the
1985-86 and 1986-87 Budget Acts."

(2) The peremptory writ of mandate is modified to
command the Controller to draw warrants, if
necessary, against the same account numbers
identified in the judgment as appropriated by the
1985-1986 and 1986-1987 Budget Acts.

As modified, the judgment is affirmed. Respondents
to recover costs on appeal.

Ashby, Acting P. J., and Hastings, J., concurred.

A petition for a rehearing was denied March 17,
1987, and appellant's petition for review by the
Supreme Court was denied May 14, 1987. Eagleson,
J., did not participate therein. *560
Cal.App.2.Dist.,1987.

Carmel Valley Fire Protection Dist. v. State
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DIVISION OF OCCUPATIONAL SAFETY AND
HEALTH, Plaintiff and Respondent,
V.
STATE BOARD OF CONTROL, Defendant and
Respondent; ARCADE FIRE DISTRICT, Real
Party in Interest and Appellant.

No. C000006.

Court of Appeal, Third District, California.

Feb 19, 1987.
SUMMARY

The trial court granted the petition of the State
Division of Occupational Safety and Health
challenging a decision of the State Board of Control
approving the claim of a local fire control district for
reimbursement, under Rev. & Tax. Code, § 2207
(state reimbursement of state-mandated local costs),
for expenses incurred in maintaining additional
firefighters on duty at fires requiring the use of
artificial breathing devices pursuant to a regulation
delineating standby and rescue procedures. The
district construed the regulation as requiring, in
addition to the "buddy system" pairs of firefighters
with respirators it employed as a standard firelighting
practice, a third standby firefighter prepared to
undertake rescue of the others, if necessary. The
division took the position that the regulation merely
passed on nonreimbursable standards mandated by
the federal government. (Superior Court of
Sacramento County, No. 299306, Roger K. Warren,
Judge.)

The Court of Appeal affirmed, holding that Rev. &
Tax. Code, 8§ 2207, subd. (f), which did not become
effective until after the fiscal years for which
reimbursement was sought, was not intended to be
retroactive and could not support the claim. Turning
to Rev. & Tax. Code, § 2207, subd. (c), which was
in effect during those fiscal years, the court deferred
to the division's interpretation of the regulation,
concluding that, so construed, it did not require the
district to increase its respirator-equipped manpower;
rather, it contemplated that one firefighter so
equipped be maintained on standby, whether two
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"buddies” or a single firefighter entered the
hazardous atmospheres to which the regulation
applied. Thus, the court held that the district sought
reimbursement for its own interpretation that the
"buddy system" was a minimum standard to which
the standby requirement had been added, not an
express state mandate that three firefighters be
deployed at every hazardous-atmosphere fire.
(Opinion by Puglia, P. J., with Regan and Sparks, JJ.,
concurring.) *795

HEADNOTES

Classified to California Digest of Official Reports

(1) Mandamus and Prohibition § 74--Mandamus--
Review--Administrative Regulation.

The interpretation of an administrative regulation,
like the interpretation of a statute, is a question of law
ultimately to be resolved by the courts. Where the
substantial evidence test applies, the superior court
exercises an essentially appellate function in
determining whether the administrative findings are
supported by substantial evidence and the
proceedings are free from legal error. The scope of
the Court of Appeal's review is coextensive with that
of the superior court.

(2) Fires and Fire Districts § 2--Statutes and
Ordinances--Occupational ~ Safety and Health--
Reimbursement of State-mandated Local Costs.

The 1974 legislative finding of federal mandate
underlying the state Occupational Safety and Health
Act (Lab. Code, § 6300 et seq.) has been superseded
by former Rev. & Tax. Code, § 2253, subds. (b) and
(c), as amended, and does not in and of itself
preclude an administrative finding that there is no
federal mandate preventing reimbursement to a local
fire district for state- mandated costs.

(3a, 3b) Fires and Fire Districts 8§ 2--Statutes and
Ordinances--Health and Safety Regulations--State-
mandated Local Costs--Federally Mandated Costs.

Because the state was not required to promulgate a
health and safety regulation requiring certain
manpower and equipment minimums for firefighting
in hazardous atmospheres in order to comply with
federal law, the exception for federally mandated
costs, to the requirement that the state reimburse local

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CALBS6300&FindType=L

189 Cal.App.3d 794

234 Cal.Rptr. 661, 1986-1987 O.S.H.D. (CCH) P 27,921

(Cite as: 189 Cal.App.3d 794)

agencies for costs incurred by compliance with state-
mandated standards, did not apply to a local fire
district's claim for reimbursement for the costs of
compliance with the state regulation.

(4) Labor 8 6--Regulation of Working Conditions--
Occupational Safety and Health Regulations--Federal
Preemption.

Under § 667 of the federal Occupational Safety and
Health Act (OSHA) (29 U.S.C. § 651 et seq.),
California is preempted from regulating matters
covered by the federal OSHA standards unless the
state has adopted a federally approved plan. The
federal law does not, however, confer federal power
upon a state that has adopted such a plan. It merely
removes federal preemption so that the state may
exercise its own sovereign powers over occupational
safety and health. There is no indication in the
language of the act that a state with an approved plan
may not establish more stringent standards than those
developed by the federal OSHA, or grant *796 to its
own occupational safety and health agency more
extensive jurisdiction than that enjoyed by the federal
OSHA.

[See Cal.Jur.3d, Labor, 8§ 46 et seq.; Am.Jur.2d,
Plant and Job Safety, § 131 et seq.]

(5) State of California § 11--Fiscal Matters--
Reimbursement of Local Governments--
Reimbursement for Increased Program Levels.

State regulations that do not increase program levels
above those required prior to January 1, 1973, do not
result in "costs mandated by the state" within the
meaning of Rev. & Tax. Code, 8 2207, subd. (c),
which requires that the state reimburse local
governments for costs incurred in meeting state
mandates.

(6) State of California § 11--Fiscal Matters--
Reimbursement of Local Governments for State-
mandated Costs--Statute--Construction--Retroactivity
of Amendments.

The 1980 amendment to Rev. & Tax. Code, § 2207
(reimbursement of local agency for "costs mandated
by the state"), was substantive in nature, rather than
procedural or remedial, since it significantly
expanded the situations in which a claimant could
seek reimbursement for such costs. Nothing in the
legislative history of the 1980 amendment expressed
a legislative intent that the amendment's provisions
be applied retroactively. A statute affecting
substantive rights is presumed not to have
retrospective application unless the courts can clearly
discern from the express language of the statute or
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extrinsic interpretive aids that the Legislature
intended otherwise.

(7) State of California § 11--Fiscal Matters--
Reimbursement of Local Governments--State-
mandated Costs--Retroactivity.

Rev. & Tax. Code, § 2207, subd. (f), which provides
for state reimbursement of local governmental
agencies for costs incurred as a result of enactments
after January 1, 1973, that remove options previously
available to such agencies, thereby increasing
program or service levels, or that prohibit specific
activities with the result that such agencies use more
costly alternatives, applies prospectively only to costs
incurred by local agencies after its effective date, by
Jan. 1, 1981. The statute cannot support a claim for
reimbursement arising before its effective date.

(8) Statutes § 31--Construction--Language--Words
and Phrases--Singular and Plural.

As a general rule of construction, words used in the
singular include the plural and vice versa.

(9) Statutes 8§ 44--Construction--Aids--
Contemporaneous  Administrative  Construction--
Ambiguous Statutes.

In view of inherent ambiguities *797 in a regulation
of the state Division of Occupational Safety and
Health (Division) delineating firefighting manpower
and equipment safety and health standards, the
interpretation given the regulation by the Division,
which is charged with its enforcement, was entitled to
great weight. Thus, it was proper to defer to that
agency's interpretation that the regulation requires the
presence of only two persons using respiratory
equipment in work places involving hazardous
atmospheres, not withstanding that the State Board of
Control, in ruling on a claim of reimbursement, had
adopted a different interpretation.

(10) Fires and Fire Districts § 2--Statutes and
Ordinances--Hazardous Atmospheres Regulations--
Standby Regulation--State-mandated Costs.

Increased local program levels, such as would be
reimbursable by the state under Rev. & Tax. Code, §
2207, subd. (c), were not mandated by the adoption
of hazardous atmospheres firefighting regulations by
the Division of Occupational Safety and Health.
Although division inspectors previously gave
firefighting agencies the impression that three-person
teams equipped with respirators would be required,
rather than the standard-practice two-person teams,
the practice of continuing to use the two-person
teams while adding a third to stand by was a choice
made by local fire districts. The regulation did not
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expressly require three-person teams, and no agency
had been cited for failure to use them. Verbal
exchanges between regulators and the agencies do
not rise to the level of a legislative mandate or
official policy.
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PUGLIA, J.

In this appeal we consider whether a safety
regulation promulgated by the Division of
Occupational Safety and Health (Division) of the
Department of Industrial Relations mandates
increased costs to local *798 government such that
they are reimbursable under the provisions of
Revenue and Taxation Code section 2201 et seq.
[FN1] With respect to the period of time in issue, we
conclude that the regulation does not create
reimbursable state-mandated costs.

FN1 All references to sections or former
sections of an unspecified code are to the
Revenue and Taxation Code.

On October 8, 1980, Arcade Fire District (Arcade)
filed a test claim with the State Board of Control
(Board) asserting that title 8, section 5144,
subdivision (g), of the California Administrative
Code (hereafter referred to as Regulation) imposed
additional manpower requirements upon it and other
local fire protection districts beyond service levels
required prior to January 1, 1973. [FN2] A local
governmental agency (8§ 2211), Arcade sought state
reimbursement under former section 2231. (Repealed
Stats. 1986, ch. 879, § 23; see now Gov. Code, 8§
17561.) Arcade claimed it incurred additional
manpower costs during fiscal years 1978-1979 and
1979-1980 as a result of Regulation 5144,
subdivision (g), and that these costs were mandated
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by the state within the meaning of section 2207.

FN2 In 1985, administrative jurisdiction to
hear and decide claims for reimbursement of
state-mandated costs was transferred from
the State Board of Control to the newly
created Commission on State Mandates.
(Gov. Code, § 17500 et seq.)

Section 2207 defines reimbursable "'Costs mandated
by the state." They include "any increased costs
which a local agency is required to incur as a result of
... (¢) Any executive order issued after January 1,
1973, which (i) implements or interprets a state
statute and (ii), by such implementation or
interpretation, increases program levels above the
levels required prior to January 1, 1973." An
"executive order™ includes a regulation issued by a
state agency such as the Division (§ 2209, subd. (c)).
Specifically excluded from the definition of ™[c]osts
mandated by the State™ are "'[c]osts mandated by the
federal government™ as defined in section 2206 and
former section 2253.2, subdivision (b)(3) (repealed
Stats. 1986, ch. 879, § 41; see now Gov. Code, §
17556, subd. (c)).

Regulation 5144, subdivision (g), was first adopted
by the Division effective August 11, 1974. As
amended effective October 14, 1978, the regulation
provides: "In atmospheres immediately hazardous to
life or health, at least two persons equipped with
approved respiratory equipment shall be on the job.
Communications shall be maintained between both or
all individuals present. Standby persons, at least one
of which shall be in a location which *799 will not be
affected by any likely incidents, shall be present with
suitable rescue equipment including self-contained
breathing apparatus." [FN3]

FN3 The 1978 amendment deleted from the
last sentence the concluding clause "in
accordance with Section 5182, Confined
Spaces," which had been included in the
original version in 1974.

At the administrative hearing, Arcade established
that it has always adhered to a practice, known as the
"buddy system,” whereby two firefighters enter a
burning structure together. Arcade also presented
evidence that the buddy system is considered
essential to the safety of both firefighters and the
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public and is practiced by firefighting agencies
nationwide. Prior to the 1974 effective date of
Regulation 5144, subdivision (g), Arcade was
unaware of any standby requirement and used only
two-person teams in its engine companies. After its
effective date, Arcade interpreted the regulation to
mandate a minimum firefighting team of at least
three persons equipped with respiratory equipment,
one of whom was required to stand by outside a
burning structure while the other two operated
together under the "buddy system." In support of this
interpretation, Arcade presented evidence that
Division inspectors had previously informed local
fire protection districts that Regulation 5144,
subdivision (g), requires a minimum of three fire
fighters at the scene.

In opposition to Arcade's claim, the Division
maintained that any costs incurred as a result of
Regulation 5144, subdivision (g), were federally
mandated because the state regulation merely
implemented a federal regulation under the 1979
Federal Occupational Safety and Health Act. (29
U.S.C. 8 651 et seq.) Even if a state mandate were
involved, the Division contended, Arcade's
interpretation of the regulation was erroneous. In the
Division's view, Regulation 5144, subdivision (g),
requires only two persons to be on the job when
atmospheres immediately hazardous to life or health
are encountered- one person to stand by in a location
unaffected by likely incidents and the other to
encounter the dangerous atmosphere itself. While the
Division would certainly encourage the use of three-
person teams at the option of local fire districts, it
takes the position that additional manpower is neither
mandated by the express language of the regulation
nor, as a matter of official policy, a firefighting
standard which the Division seeks to enforce.

The Board found the regulation created a
reimbursable state-mandated cost and approved
Arcade’s claim. The Board apparently concluded the
regulation did not "explicitly require three-person
companies” but considered its effect nonetheless
"was to remove the previously existing option of
public fire departments to deploy two-person
companies,” and that this requirement "exceeded
federal and prior state safety regulations.” *800

The Division sought mandamus to review the
Board's ruling. (See former § 2253.5 repealed Stats.
1986, ch. 879, § 44; see now Gov. Code, § 17559;
Code Civ. Proc., 8§ 1094.5.) The superior court found
the Board had abused discretion in allowing Arcade's
claim and issued a peremptory writ of mandate
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directing the Board to set aside its decision.

Arcade appeals from the order granting the Division
mandamus relief. In challenging the court's
conclusion that Regulation 5144, subdivision (g), did
not create state-mandated costs, Arcade contends the
court (1) applied the wrong standard of review, (2)
improperly considered new evidence and legal issues
which were not presented at the administrative
hearing, and (3) erred in ruling that section 2207,
subdivision (f), did not apply.

Preliminarily, we set forth the applicable standard of
review. In an administrative mandamus proceeding,
we are bound by the Board's findings on all issues of
fact within its jurisdiction which are supported by
substantial evidence on the record. (See former §
2253.5; Gov. Code, 8 17559.) (1)The interpretation
of an administrative regulation, however, like the
interpretation of a statute, is a question of law
ultimately to be resolved by the courts. ( Carmona v.
Division of Industrial Safety (1975) 13 Cal.3d 303,
310 [118 Cal.Rptr. 473, 530 P.2d 161]; Skyline
Homes, Inc. v. Occupational Safety & Health
Appeals Bd. (1981) 120 Cal.App.3d 663, 669 [174
Cal.Rptr. 665]; see also People ex rel. Fund
American Companies v. California Ins. Co. (1974) 43
Cal.App.3d 423, 431 [117 Cal.Rptr. 623].)

Where the substantial evidence test applies, the
superior court exercises an essentially appellate
function in determining whether the administrative
findings are supported by substantial evidence and
the proceedings free from legal error; the scope of
our appellate review is coextensive with that of the
superior court. ( Bank of America v. State Water
Resources Control Bd. (1974) 42 Cal.App.3d 198,
207 [116 Cal.Rptr. 770]; City of Sacramento v. State
of California (1984) 156 Cal.App.3d 182, 190 [203
Cal.Rptr. 258], disapproved on other grounds in
County of Los Angeles v. State of California (1987)
43 Cal.3d 46, 58, fn. 10 [233 Cal.Rptr. 38].; see also
Swaby v. Unemployment Ins. Appeals Bd. (1978) 85
Cal.App.3d 264, 269 [149 Cal.Rptr. 336].) We
therefore focus our review on the administrative
proceedings, declining to consider specific claims of
error committed by the superior court.

We shall also consider, as a preliminary matter,
whether a federal mandate or an equally or more
restrictive pre-1973 state regulation exists which
would *801 bar Arcade's claim for reimbursement.
(See 8 & 2206; 2207, subds. (c), (f); former §
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2253.2, subd. (b)(3).) Although these legal theories
may not have been thoroughly developed by the
Division in the administrative proceedings, we are
not foreclosed from addressing them on appeal. (See
City of Merced v. State of California (1984) 153
Cal.App.3d 777, 781 [200 Cal.Rptr. 642]; Frink v.
Prod (1982) 31 Cal.3d 166, 170-171 [181 Cal.Rptr.
893, 643 P.2d 476].) Such consideration will not
involve receipt of evidence not before the Board. The
Board found Regulation 5144, subdivision (g),
exceeded the requirements of both federal and pre-
1973 state safety regulations. Our review necessarily
requires that we take judicial notice of any statutes
and published administrative regulations which
impact upon the contentions of the parties. (See Evid.
Code, 8 451, subds. (a), (b); Gov. Code, 8§ 11343.6;
44 U.S.C. 8§ 1507.) In any event, Arcade is not
prejudiced by our consideration of these issues on
appeal because, as will appear, we reject the
Division's arguments that a federal mandate or a pre-
1973 state regulation bars Arcade's claim.

(2)The California Occupational Safety and Health
Act (state OSHA; Lab. Code, 8§ 6300 et seq.), from
which the Division derives its regulatory authority,
was enacted in 1973 (Stats. 1973, ch. 993, § § 39-
107) as a state plan under the Federal Occupational
Safety and Health Act of 1970 (federal OSHA; see 29
U.S.C. § 667). In 1974, an uncodified amendment to
statet. OSHA was enacted which provided:
"Notwithstanding Section 2231 of the Revenue and
Taxation Code [providing for reimbursement to local
governments for state- mandated costs], there shall be
no reimbursement pursuant to this section ... because
the Legislature finds that this act and any executive
regulations or safety orders issued pursuant thereto
merely implement federal law and regulations."
(Stats. 1974, ch. 1284, § 36, adding § 106 to ch. 993
of the Stats. of 1973.) [FN4] However, this legislative
disclaimer of any reimbursable mandate with respect
to state OSHA and regulations thereunder is not
controlling here. Former section 2253, subdivisions
(b) and (c) as amended (Stats. 1978, ch. 794, § 6;
repealed Stats. 1986, ch. 879, § 40), permitted
reimbursement claims for costs incurred after January
1, 1978, under an executive order or a bill chaptered
after January 1, 1973, even though the bill or
executive order contained a provision making
inoperative former section 2231. Thus the legislative
finding of federal mandate underlying *802 state
OSHA (Stats. 1974, ch. 1284, § 36) has been
superseded and does not in and of itself preclude a
finding such as the Board made here that there is no
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federal mandate preventing reimbursement of
Arcade.

FN4 Chapter 993 of Statutes 1973 already
had a section 106 as part of the original
enactment. The original section 106
disclaimed any obligation to reimburse local
costs incurred in complying with state
OSHA "because the cost of implementing
this act is minimal on a statewide basis in
relation to the effect on local tax rates." (P.
1954.)

(3a)Having disposed of the express legislative
declaration on the subject, we next consider whether
state OSHA, under authority of which Regulation
5144, subdivision (g), was promulgated, in fact did
no more than impose costs mandated by federal law.

As defined by section 2206, "'[c]osts mandated by
the federal government™ include "any increased costs
mandated ... upon a local agency ... after January 1,
1973, in order to comply with the requirements of
federal statute or regulation." Although an executive
order implementing a federal law may result in
federally mandated costs in this general definitional
sense, former section 2253.2, subdivision (b)(3), as
amended in 1978 (see now Gov. Code, § 17556,
subd. (c)), provided that state reimbursement is
available to a claimant if the executive order
mandates costs which "exceed the mandate" of
federal law or regulation. (Stats. 1978, ch. 794, § 10,
eff. Sept. 18, 1978.) [FN5]

FNS5 Effective January 1, 1981, section 2206
was amended to limit the definition of "costs
mandated by the federal government" to
increased costs mandated specifically by the
federal government upon a local agency and
to exclude from that definition those costs
which result from programs or services
"implemented at the option of the state, ..."
(Stats. 1980, <ch. 1256, § 3)
Correspondingly, subdivision (d) was added
to section 2207 to include within the
definition of "costs mandated by the state"
any increased costs a local agency is
required to incur as a result of a post- 1973
executive order which implements or
interprets a federal or state regulation and by
such  implementation or interpretation
"increases program or service levels above
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the levels required by such federal statute or
regulation.” (Stats. 1980, ch. 1256, § 4; see
also Gov. Code, 8 17513, which excludes
from ™ [closts mandated by the federal
government™ "programs or services which
may be implemented at the option of the
state, ...") While these amendments are
supportive of the conclusion we reach, we
assume for present purposes they have no
retrospective operation with respect to costs
incurred by Arcade during fiscal years 1978-
1979 and 1979-1980.

We accept for purposes of discussion the Division's
assertion that Regulation 5144, subdivision (g),
simply mandates a safety standard patterned after and
commensurate with a regulation promulgated under
federal OSHA. Also governing the use of respirators,
29 Code of Federal Requlations, section
1910.134(e)(3) (1986) reads in pertinent part: "... (i)
In areas where the wearer, with failure of the
respirator, could be overcome by a toxic or oxygen-
deficient atmosphere, at least one additional man
shall be present. Communications ... shall be
maintained between both or all individuals present.
Planning shall be such that one individual will be
unaffected by any likely incident and have the proper
rescue equipment to be able to assist the other(s) in
case of emergency. [T ] (ii) When self-contained
apparatus or hose *803 masks with blowers are used
in atmospheres immediately dangerous to life or
health, standby men must be present with suitable
rescue equipment.”

The federal regulation, unlike the state regulation in
issue, has no applicability to local fire departments
such as Arcade. By definition, regulated employers
under federal OSHA do not include the political
subdivisions of a state. (29 U.S.C. § 652(5); 29
C.F.R. § 1910.2(c).) [FN6] On the other hand, the
statet OSHA broadly defines the "places of
employment" over which the Division exercises
safety jurisdiction to include public agency
employers within the state. (Lab. Code, § 6303,
subd. (a); see also United Air Lines, Inc. v.
Occupational Safety & Health Appeals Bd. (1982) 32
Cal.3d 762, 767 [187 Cal.Rptr. 387, 654 P.2d 157].)

FN6 Indeed, to our knowledge the federal
government did not assert safety jurisdiction
over "private fire brigades until federal
regulations on the subject were first
published in September 1980. (See 29
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C.F.R. 8 1910.156(a)(2) and (f)(1)(i); 45
Fed. Reg. 60706, amended May 1, 1981, 46
Fed. Reg. 24557.

Where a state chooses to adopt its own occupational
safety and health plan, the federal OSHA requires as
a condition for approval of the plan that the state
establish and maintain a comprehensive program
which extends, to the extent permitted by state law,
"to all employees of public agencies of the State and
its political subdivisions." (29 U.S.C. § 667(c)(6); 29
C.F.R. 8 1902.3(j).) A state plan, if approved, must
also provide for the development and enforcement of
safety standards "at least as effective" as the
standards promulgated under federal OSHA. (29
U.S.C. 8 667(c)(2).) However, these conditions for
approval do not render costs incurred by a local
agency as a result of a state safety regulation
federally mandated costs within the meaning of
former section 2253.2, subdivision (b)(3). Clearly,
the initial decision to establish locally a federally
approved plan is an option which the state exercises
freely. In no sense is the state compelled to enter a
compact with the federal government to extend
jurisdicion over occupational safety to local
government employers in exchange for the removal
of federal preemption. (29 U.S.C. § 667(b).)
(Accord, City of Sacramento v. State of California,
supra., 156 Cal.App.3d at pp. 194-199.)

(4)In United Air Lines, Inc. v. Occupational Safety &
Health Appeals Bd., supra., 32 Cal.3d 762, the court
expressed this principle as follows: " Under the [29
United States Code] section 667 scheme, California
is preempted from regulating matters covered by
Fed/OSHA [Federal Occupational Safety and Health
Administration] standards unless the state has
adopted a federally approved plan. The section does
not, however, confer federal power on a state-like
California- that has adopted such a plan; it merely
removes federal preemption so that the state may
exercise its own sovereign powers *804  over
occupational safety and health. (See, e.g., American
Federation of Labor, etc. v. Marshall (D.C.Cir. 1978)
570 F.2d 1030, 1033; Green Mt. Power v. Com'r of
Labor and Industry (1978) 136 Vt. 15 [383 A.2d
1046, 1051]. See also 29 U.S.C. 8 651(b)(11).) There
is no indication in the language of the act that a state
with an approved plan may not establish more
stringent standards than those developed by
Fed/OSHA (see Skyline Homes, Inc. v. Occupational
Safety & Health Appeals Bd. (1981) 120 Cal.App.3d
663, 671 ...) or grant to its own occupational safety
and health agency more extensive jurisdiction than

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17513&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1910.134&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1910.134&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS652&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1910.2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1910.2&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CALBS6303&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y&ReferencePositionType=S&ReferencePosition=767
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y&ReferencePositionType=S&ReferencePosition=767
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y&ReferencePositionType=S&ReferencePosition=767
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y&ReferencePositionType=S&ReferencePosition=767
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1982151761
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1910.156&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1910.156&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1037&FindType=Y&SerialNum=0102626324
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1037&FindType=Y&SerialNum=0102626324
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS667&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1902.3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000547&DocName=29CFRS1902.3&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS667&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS667&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS667&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D194&FindType=Y&ReferencePositionType=S&ReferencePosition=194
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D194&FindType=Y&ReferencePositionType=S&ReferencePosition=194
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D194&FindType=Y&ReferencePositionType=S&ReferencePosition=194
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=156CAAPP3D194&FindType=Y&ReferencePositionType=S&ReferencePosition=194
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=32CALIF3D762&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS667&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1978102663&ReferencePosition=1033
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1978102663&ReferencePosition=1033
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1978102663&ReferencePosition=1033
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1978102663&ReferencePosition=1033
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1978102663&ReferencePosition=1033
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1978102663&ReferencePosition=1033
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978100617&ReferencePosition=1051
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978100617&ReferencePosition=1051
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978100617&ReferencePosition=1051
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978100617&ReferencePosition=1051
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000546&DocName=29USCAS651&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=120CAAPP3D663&FindType=Y&ReferencePositionType=S&ReferencePosition=671
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=120CAAPP3D663&FindType=Y&ReferencePositionType=S&ReferencePosition=671
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=120CAAPP3D663&FindType=Y&ReferencePositionType=S&ReferencePosition=671
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=120CAAPP3D663&FindType=Y&ReferencePositionType=S&ReferencePosition=671

189 Cal.App.3d 794

234 Cal.Rptr. 661, 1986-1987 O.S.H.D. (CCH) P 27,921

(Cite as: 189 Cal.App.3d 794)

that enjoyed by Fed/OSHA." ( United Air Lines, Inc.,
supra, 32 Cal.3d at pp. 772-773.) (3b)Thus since
Division was not required to promulgate Reguation
5144, subdivision (g), to comply with federal law, the
exemption for federally mandated costs does not

apply.

(5)State regulations which do not increase program
levels above the levels required prior to January 1,
1973, do not result in "costs mandated by the state"
within the meaning of section 2207, subdivision (c).
The Division submits that former Regulation 5182,
which existed prior to 1973, provided standby
personnel requirements which were equal to, if not
more stringent than, those set forth in Regulation
5144, subdivision (g). A comparison of the two
regulations, however, convinces us that former
Regulation 5182 was limited to employees working
within tanks, vessels, and similar "confined spaces”
and was never intended more broadly to encompass
fire fighters working in burning structures.

Subdivision (c) of former Regulation 5182 expressly
required at least two persons on the job in addition to
the standby employee when conditions necessitated
the wearing of respiratory equipment in a confined
space. [FN7] It was not replaced until 1978, when
new article 108 (Regulations 5156-5159, Cal. Admin.
Code, tit. 8), entitled "Confined Spaces,” was added.
(Cal. Admin. Notice Register, tit. 8, Register 78, No.
37.) We do not agree with the Division that
Regulation 5182 covered fire fighters (see Carmona
*805 Division of Industrial Safety, supra., 13 Cal.3d
at p. 310). Moreover, we note that the Division's
reading of the regulation would undermine, if not
invalidate, its alternative position that it has always
required only a minimum two-person, firefighting
team. Thus if Regulation 5144, subdivision (g),
properly interpreted, requires a minimum of three
persons as contended by Arcade, it does increase
program levels above those required prior to January
1, 1973. Before we address that issue directly, we
consider the rationale of the Board's decision.

FN7 As pertinent here, former Regulation
5182 provided: "... (b) An approved safety
belt with a life line attached or other
approved device shall be used by employees
wearing respiratory equipment within tanks,
vessels, or confined spaces ... At least one
employee shall stand by on the outside while
employees are inside, ready to give
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assistance in case of emergency. If entry is
through a top opening, at least one
additional employee, who may have other
duties, shall be within sight and call of the
stand-by employee. [ ] (c) When conditions
require the wearing of respiratory equipment
in a confined space, at least two men
equipped  with  approved respiratory
equipment, exclusive of the employees that
may be necessary to operate blowers and
perform stand-by duties, shall be on the job.
One or more of the employees so equipped
may be within the confined space at the
same time, provided, however, that this shall
not apply to tanks of less than 12 feet in
diameter, when entrance is through a side
manhole.” (Cal. Admin. Notice Register, tit.
8, Register 72, No. 6, dated Feb. 5, 1972.)

v

The Board's approval of Arcade's claim was based
on the conclusion that, although Regulation 5144,
subdivision (g), did not expressly require three-
person engine companies, its effect was to remove a
previous option of local fire districts to use only two
person companies. In so concluding, the Board
apparently relied on the definition of ™[c]osts
mandated by the state™ as expressed in subdivision
(f) rather than subdivision (c) of section 2207. Under
subdivision (f), costs are mandated and reimbursable
when they result from "Any ... executive order issued
after January 1, 1973, which ... removes an option
previously available to local agencies and thereby
increases program or service levels ..." (Italics
added.)

Because subdivision (f) did not become effective
until January 1, 1981 (Stats. 1980, ch. 1256, § 4), the
Division contends the Board could not retroactively
apply the removal-of-an-option criterion to Arcade's
October 1980 reimbursement claim for costs incurred
during fiscal years 1978-1979 and 1979-1980. We
agree.

(6)We observe first that the amendment which added
subdivisions (d) through (h) to section 2207
significantly expanded the situations in which a
claimant could seek reimbursement for ™[c]osts
mandated by the state.” (See County of Los Angeles
v. State of California (1984) 153 Cal.App.3d 568,
572 [200 Cal.Rptr. 394].) Before 1981, the entire
spectrum of state-mandated costs was confined to
those defined in subdivisions (a) through (c) of
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section 2207. [FN8] As the 1980 amendment
necessarily increased the state's liability for *806
locally incurred costs, it must be construed as
substantive rather than procedural or remedial in
nature. (See Alta Loma School Dist. v. San
Bernardino  County Com. on School Dist.
Reorganization (1981) 124 Cal.App.3d 542, 553 [177
Cal.Rptr. 506].) A statute affecting substantive rights
is presumed not to have retrospective application
unless the courts can clearly discern from the express
language of the statute or extrinsic interpretive aids
that the Legislature intended otherwise. ( In re
Marriage of Bouquet (1976) 16 Cal.3d 583, 587 [128
Cal.Rptr. 427, 546 P.2d 1371]; Thompson v. Modesto
City High School Dist. (1977) 19 Cal.3d 620, 625, fn.
3 [139 Cal.Rptr. 603, 566 P.2d 237]; Alta Loma

School Dist., supra., at p. 553.)

FN8 As amended, section 2207 now reads in
full: ™Costs mandated by the state' means
any increased costs which a local agency is
required to incur as a result of the following:
"(a) Any law enacted after January 1, 1973,
which mandates a new program or an
increased level of service of an existing
program;

"(b) Any executive order issued after
January 1, 1973, which mandates a new
program;

"(c) Any executive order issued after
January 1, 1973, which (i) implements or
interprets a state statute and (ii), by such
implementation or interpretation, increases
program levels above the levels required
prior to January 1, 1973.

"(d) Any statute enacted after January 1,
1973, or executive order issued after January
1, 1973, which implements or interprets a
federal statute or regulation and, by such
implementation or interpretation, increases
program or service levels required by such
federal statute or regulation.

"(e) Any statute enacted after January 1,
1973, or executive order issued after January
1, 1973, which implements or interprets a
statute or amendment adopted or enacted
pursuant to the approval of a statewide
ballot measure by the voters and, by such
implementation or interpretation, increases
program or service levels above the levels
required by such ballot measure.

"(f) Any statute enacted after January 1,
1973, or executive order issued after January
1, 1973, which (i) removes an option
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previously available to local agencies and
thereby increases program or service levels
or (ii) prohibits a specific activity which
results in the local agencies using a more
costly alternative to provide a mandated
program or service.

"(g) Any statute enacted after January 1,
1973, or executive order issued after January
1, 1973, which requires that an existing
program or service be provided in a shorter
time period and thereby increases the costs
of such program or service.

"(h) Any statute enacted after January 1,
1973, or executive order issued after January
1, 1973, which adds new requirements to an
existing optional program or service and
thereby increases the cost of such program
or service if the local agencies have no
reasonable alternatives other than to
continue the optional program.”

Although all of the new subdivisions added by the
1980 amendment to section 2207 expressly deal with
executive orders issued after January 1, 1973, nothing
has been brought to our attention which would
indicate the Legislature intended retroactive
operation of the expanded definition to resulting costs
incurred before the 1981 effective date of the
amendment. When section 2207 was originally
enacted in 1975, the Legislature provided that
subdivisions (a) through (c) were "declaratory of
existing law." (Stats. 1975, ch. 486, § 18.6.)
However, the 1980 amendment adding subdivisions
(d) through (h) conspicuously omits any such
statement or other indication of retrospective
application. (7)Moreover, other related statutory
provisions make it clear that the Legislature intended
strictly to limit the time period within which a
reimbursement claim may be brought for costs
incurred during a prior fiscal year. (Former § 2218.5,
see now Gov. Code, § 17560; former § 2231, subd.
(d)(2), see now Gov. Code, § 17561, subd. *807
(d)(2); former § 2253; former § 2253.8, repealed
Stats. 1986, ch. 879, § 45, see now Gov. Code, §
17557.) Hence, we presume that subdivision (f) of
section 2207 applies prospectively only to costs
incurred by local agencies after its effective date,
January 1, 1981, and not before. (Accord, City of
Sacramento v. State of California, supra., 156
Cal.App.3d at p. 194, disapproved on other grounds
in County of Los Angeles v. State of California,
supra., 43 Cal.3d at p. 58, fn. 10.) Subdivision (f)
therefore is not available to support Arcade's claim.
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The remaining issue is whether Arcade incurred
state-mandated costs within the meaning of
subdivision (c) of section 2207. It will be recalled
that under subdivision (c) of section 2207,
reimbursable costs mandated by the state include
"any increased costs which a local agency is required
to incur as a result of ... () Any executive order
issued after January 1, 1973, which (i) implements or
interprets a state statute and (ii), by such
implementation or interpretation, increases program
levels above the levels required prior to January 1,
1973."

As recognized by the Board, the problem resides in
the ambiguity of Regulation 5144, subdivision (g).
No one contests the regulation's applicability to the
occupation of fire fighting. (8) (see fn. 9) But
depending on the significance ascribed to certain of
its language, e.g., "In atmospheres,” "on the job,"
"Communications ... between both or all" (italics
added) and "standby persons,” the regulation is
reasonably susceptible to alternative interpretations:
(1) at least two persons must enter a dangerous
atmosphere, (i.e., to be "on the job™ one must be "in"
the atmosphere) while a third remains outside, (2) at
least two persons must stand by (i.e., "standby
persons”) while others(s) perform a job in a
dangerous atmosphere, [FN9] or (3) a total of two
persons-one active and one standing by-is all that is
required when working in a dangerous atmosphere.

FN9 Notwithstanding the use of the plural
("standby persons"), a general rule of
construction is that words used in the
singular include the plural and vice versa.
(See Lab. Code, 8§ 13; Civ. Code, § 14)
Arcade does not contend the regulation
requires more than one standby person.

(9)In view of these inherent ambiguities, the
interpretation given the regulation by the Division as
the administrative agency charged with its
enforcement is entitled to great weight. ( People v.
French (1978) 77 Cal.App.3d 511, 521 [143
Cal.Rptr. 782]; see also Pacific Legal Foundation v.
Unemployment Ins. Appeals Bd. (1981) 29 Cal.3d
101 111 [ 172 Cal.Rptr.194, 624 P.2d 244]; Carmona
v. Division of Industrial Safety, supra., 13 Cal.3d at
p. 310.) We shall defer to the Division's interpretation
that the *808 intended meaning of the regulation,
when considered generally and in the abstract, is to
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require the presence of only two persons using
respiratory equipment in workplaces involving
hazardous atmospheres. Such deference does not
undercut the authority vested in the Board to
determine the existence of state-mandated costs
under section 2201 et seq. In the exercise of that
authority the Board also owes a duty of deference to
the administrative agency's interpretation of its
regulation. The Board is not licensed to impress its
own interpretation upon an administrative regulation
in derogation of the reasonable construction of the
responsible agency.

(10)In this regard, Arcade contends that substantial
evidence supports the conclusion that the practical
consequence of Regulation 5144, subdivision (g), is
to mandate an increase in firefighting manpower
from two to three persons. Viewing as we must the
evidence at the hearing in a light most favorable to
Arcade, we accept as true the proposition that fire
fighting agencies universally consider the two-person
"buddy" system essential to the safety of the workers.
We also accept as true that Division inspectors
previously gave firefighting agencies the impression
that three-person teams are a necessary safeguard.

It does not follow, however, that the regulation in
question mandates an increase in "program levels
above the levels required prior to January 1, 1973" as
defined by section 2207, subdivision (c). (ltalics
added.) Although founded on safety reasons, the
continued practice of using two fire fighters to enter a
burning structure while adding a third to meet the
requirement of a standby was a choice which rested
with the local fire districts. As the Board recognized,
the regulation does not expressly require three-person
teams nor has the Division issued a citation for
failure to use the additional manpower. Verbal
exchanges between Division personnel and the fire
districts do not rise to the level of a legislative
mandate or official policy. Failing proof that it is
impossible to fight fires without the use of "buddies,"
Arcade cannot inject its own safety standards into a
state regulation and say it is a "requirement” of the
state.

We conclude that Regulation 5144, subdivision (g),
did not mandate an increase in Arcade's fire
protection costs for the 1978-1979 and 1979-1980
fiscal years. Accordingly, there was no error in the
superior court's order directing the Board to vacate its
decision allowing Arcade's claim.

The order granting the Division's petition for a writ
of mandate is affirmed.
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Regan, J., and Sparks, J., concurred.

A petition for a rehearing was denied March 17,
1987. *809

Cal.App.3.Dist.,1987.

Division of Occupational Safety and Health v. State
Bd. of Control (Arcade Fire Dist.)
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[Opinion certified for partial publication. [FN*]]

FN* Pursuant to California Rules of Court,
rules 976(b) and 976.1, this opinion is
certified for publication with the exception
of parts I, IlI, 1V, and V of the Discussion
section.

SUMMARY

The trial court denied a city's petition for writ of
administrative mandamus and declaratory relief to
direct the State Board of Control to honor its test
claim for reimbursement, pursuant to Cal. Const., art.
Xl B, § 6 (subvention for state-mandated local
expenses), for costs incurred as a result of reserve
transfers in the Public Employees’ Retirement System
(PERS). The transfers reduced credits the city
received for interest earned on deposits, resulting in a
higher employer contribution rate. (Superior Court of
Orange County, No. C 519823, Warren H. Deering,
Judge.)

The Court of Appeal affirmed, holding that the
change in PERS accounts did not impose a higher or
new level of service on local government employers,
that the city was not compelled to do anything by the
changes, and that any increase in the employer
contribution rate was incidental to the compliance of
PERS, a state agency, with an act of the Legislature.

Page 1

(Opinion by Devich, J., with Spencer, P. J., and
Hanson, (Thaxton), J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Municipalities §
Retirement System.
Once contributed to the Public Employees'
Retirement System (PERS), municipal employee
pension funds constitute a trust fund held for the
*1479 benefit of PERS members and beneficiaries,
and a municipality thereafter has no right to directly
control the manner in which these funds are spent,
provided they are used for a purpose beneficial to
PERS members.

67--Public Employees'

(2) State of California 8 11--Fiscal Matters--State
Reimbursement of Local Governments for State-
mandated Expenses--Public Employees' Retirement
System-- Employer Contribution Rates--Incidental
Increases.

In an administrative mandamus proceeding brought
by a city to compel the State Board of Control to
grant the city's claim to reimbursement for increased
employer contribution rates to the Public Employees'
Retirement System (PERS), attributable to transfers
of reserve funds to a special temporary benefits fund
pursuant to an act of the Legislature, the trial court
properly denied the writ on the ground that such an
increase was not reimbursable under Cal. Const., art.
Xl B, § 6, as a state-mandated local expense.
Bearing the costs of employment is not a "service"
that the city is required by state law to provide in its
governmental function, and where such costs as
pension  contributions,  workers' compensation
insurance, and other expenses of public employment
increase incidentally to legislatively imposed changes
in the operation of a state agency like PERS,
reimbursement of local government employers is not
compelled by the legislative purposes of § 6 (control
of excessive taxation and spending, prevention of
shift of financial burdens of programs from state to
local governments).

[See Cal.Jur.3d, State of California, § 78;
Am.Jur.2d, Municipal Corporations, 8§ 579 et seq.]
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DEVICH, J.

The City of Anaheim (hereafter City) sought
reimbursement for costs it allegedly incurred as a
result of the enactment of Assembly Bill *1480 No.
2674 (Stats. 1980), chapter 1244, page 4220
(hereafter 1244/80). The State Board of Control
(hereafter Board) denied City's claim. City thereafter
filed a petition in the superior court seeking a writ of
mandate and declaratory relief. City now appeals
from the judgment denying its petition. We affirm.

Procedural History

On October 19, 1981, City filed a "test claim"”
(former Rev. & Tax. Code, § 2218, subd. (a))
seeking reimbursement of the $153,614.61 it alleged
it incurred during the 1981 fiscal year to comply with
1244/80. This test claim was amended on May 6,
1982. As amended, the test claim alleged the
following bases for reimbursement: (1) the transfer of
funds out of the Public Employees' Retirement
System's (hereafter PERS) reserve for deficiencies
account caused a reduction in the interest credited to
City's account thereby requiring a higher employer
contribution rate; (2) 1244/80 removed City's former
option of negotiating with its employees to increase
the cost of living allowance; and (3) 1244/80
increased the cost of an existing program or service.

On August 12, 1982, Board conducted a hearing
regarding City's test claim. On September 30, 1982,
Board adopted a written statement in support of its
decision to deny City's test claim.

On April 20, 1983, the superior court issued a writ of
mandate commanding Board to hold a further hearing
and issue a proper statement of findings.

Board conducted another hearing on February 16,
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1984, but deadlocked two to two on whether to find a
state-mandated cost.

City resubmitted its test claim pursuant to former
Revenue and Taxation Code section 2252 on
February 21, 1984. After conducting a hearing, Board
denied City's test claim on March 28, 1984. Board
adopted a written statement in support of its decision
on May 31, 1984.

On October 24, 1984, City filed a petition in the
superior court seeking a writ of mandate and
declaratory relief. Judgment denying the requested
relief was filed on October 8, 1985.

1244/80

1244/80 added former section 21231 to the
Government Code. This section required the Board of
Administration of PERS to transfer all funds *1481
in the Public Employees' Retirement Fund's reserve
for deficiencies account that exceeded 2 percent of
the total assets in the retirement fund to a special
account to be used for a temporary increase in
benefits received by retired public employees.

Local Governments' Right to Reimbursement

Article XIIl B, section 6, of the California
Constitution (hereafter section 6) provides:
"Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [] ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975."

At the time the test claim in the case at bench was
filed, former Revenue and Taxation Code section
2231, subdivision (a), required the state to reimburse
local agencies for all "costs mandated by the state."
Among the definitions of this term contained in
Revenue and Taxation Code section 2207 are the
following: "[A]ny increased costs which a local
agency is required to incur as a result of the
following: [1 ] (@) Any law enacted after January 1,
1973, which mandates a new program or an increased
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level of service of an existing program: [] [1] (f) Any
statute enacted after January 1, 1973, ... which (i)
removes an option previously available to local
agencies and thereby increases program or service
levels or (ii) prohibits a specific activity which results
in the local agencies using a more costly alternative
to provide a mandated program or service. [] [T ] (h)
Any statute enacted after January 1, 1973, ... which
adds new requirements to an existing optional
program or service and thereby increases the cost of
such program or service if the local agencies have no
reasonable alternatives other than to continue the
optional program."

Statutes 1986, chapter 879, sections 6 and 23
repealed Revenue and Taxation Code section 2231,
subdivision (a), and added the similar provision of
Government Code section 17561, subdivision (a).
"Costs mandated by the state” is now defined as "any
increased costs which a local agency or school
district is required to incur after July 1, 1980, as a
result of any statute enacted on or after January 1,
1975, ... which mandates a new program or higher
level of service of an existing program within the
meaning of Section 6 of Article XIIl B of the
California Constitution." (Gov. Code, 8 17514.)
*1482

City's Contentions

On appeal, City contends: (1) that the trial court
neglected to apply Government Code section 17500
et seq. to the case at bench; (2) that the trial court
erroneously analyzed section 6; (3) that Board abused
its discretion in that its findings are not supported by
substantial evidence and that it did not proceed in the
manner prescribed by law; (4) that Board's decision
was not supported by adequate findings; and (5) that
it is entitled to attorneys' fees.

Discussion

FN* See footnote, ante, page 1478.

11. Does section 6 require reimbursement to City?
No.

City contends that since 1244/80 does not fall within
any of the exceptions to reimbursement listed in
section 6, the trial court abused its discretion in
failing to order reimbursement. While focusing on
the exceptions to reimbursement, City conveniently
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presumes that 1244/80 mandated a higher level of
service on local government, a prerequisite to
reimbursement when an existing program is
modified.

City's claim for reimbursement must fail for the
following reasons: (1) 1244/80 did not compel City
to do anything, (2) any increase in cost to City was
only incidental to PERS' compliance with 1244/80,
and (3) pension payments to retired employees do not
constitute a "program™ or "service" as that term is
used in section 6.

1244/80 required PERS, a state agency, to increase
pension payments to retired public employees. Local
governments were not responsible for making these
payments since the money came out of an existing
reserve fund already under PERS' control. (1)Once
contributed, PERS funds constitute a trust fund held
for the benefit of PERS members and beneficiaries. (
Valdes v. Cory (1983) 139 Cal.App.3d 773, 788 [189
Cal.Rptr. 212].) Therefore, City had no right to
directly control the manner in which these funds were
spent provided the funds were used for a purpose
beneficial to PERS members. (Ibid.)

City maintains that PERS' compliance with 1244/80
caused a reduction in the interest credited to its
account by PERS which resulted in a higher
contribution rate to the fund. While it may be true
that the removal of money from the reserve for
deficiencies account caused City to incur a higher
contribution *1483 rate as an employer, PERS was
under no legal obligation to credit City's account with
excess interest earned on PERS funds. Therefore, any
increase in City's contribution rates due to the
absence of excess interest credit enjoyed in previous
years would have been merely incidental to PERS'
compliance with 1244/80.

(2)Finally,we conclude that 1244/80's temporary
increase in pension benefits to retired public
employees does not constitute a "program" or
"service" as these terms are used in section 6.

In County of Los Angeles v. State of California
(1987) 43 Cal.3d 46 [233 Cal.Rptr. 38], our Supreme
Court addressed the issue of whether section 6
required reimbursement to local governments for
state statutes that increased certain workers'
compensation benefit payments. The court concluded
that "when the voters adopted article XIII B, section
6, their intent was not to require the state to provide
subvention whenever a newly enacted statute resulted
incidentally in some cost to local agencies. Rather,
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the drafters and the electorate had in mind subvention
for the expense or increased cost of programs
administered locally and for expenses occasioned by
laws that impose unique requirements on local
governments and do not apply generally to all state
residents or entities. In using the word ‘programs'
they had in mind the commonly understood meaning
of the term, programs which carry out the
governmental function of providing services to the

public." (1d., at pp. 49-50.)

The court further stated that “section 6 has no
application to, and the state need not provide
subvention for, the costs incurred by local agencies in
providing to their employees the same increase in
workers' compensation benefits that employees of
private individuals or organizations receive. Workers'
compensation is not a program administered by local
agencies to provide service to the public. Although
local agencies must provide benefits to their
employees either through insurance or direct
payment, they are indistinguishable in this respect
from private employers [.] In no sense can
employers, public or private, be considered to be
administrators of a program of  workers'
compensation or to be providing services incidental
to administration of the program. Workers'
compensation is administered by the state

Therefore, although the state requires that employers
provide workers' compensation for nonexempt
categories of employees, increases in the cost of
providing this employee benefit are not subject to
reimbursement as state-mandated programs or higher
levels of service within the meaning of section 6." (

Id., at pp. 57-58, fn. omitted.)

City argues that since 1244/80 specifically dealt with
pensions for public employees, it imposed unique
requirements on local governments that did *1484
not apply to all state residents or entities. [FN1] Such
an argument, while appealing on the surface, must
fail. As noted above, 1244/80 mandated increased
costs to a state agency, not a local government. Also,
PERS is not a program administered by local
agencies.

FN1 City's argument was formerly
supported by City of Sacramento v. State of
California (1984) 156 Cal.App.3d 182 [203
Cal.Rptr. 258] wherein the court concluded
that costs incurred by local governments in
complying with a statute that required public
employees to be covered by the state
unemployment insurance law amounted to

Page 4

"costs mandated by the state" and therefore
reimbursable under section 6. However, we
note that the Supreme Court, in County of
Los Angeles v. State of California, supra.,
43 Cal.3d at page 58, footnote 10,
disapproved of the City of Sacramento
holding to the extent that it conflicted with
that court's holding.

Moreover, the goals of article XIlI B of the
California Constitution "were to protect residents
from excessive taxation and government spending...
[and] preclud[e] a shift of financial responsibility for
carrying out governmental functions from the state to
local agencies.... Bearing the costs of salaries,
unemployment insurance, and workers' compensation
coverage-costs which all employers must bear-neither
threatens excessive taxation or governmental
spending, nor shifts from the state to a local agency
the expense of providing governmental services." (
County of Los Angeles v. State of California, supra.,
43 Cal.3d at p. 61.) Similarly, City is faced with a
higher cost of compensation to its employees. This is
not the same as a higher cost of providing services to
the public. [FN2]

FN2 In interpreting a reimbursement
provision similar to section 6, the
Washington Attorney General opined that
increased contributions by a local taxing
district to the public employee retirement
system would not be reimbursable since "the
increased costs represented only increased
remuneration of existing employees and not
any new or increased service to the general
public." ( City of Seattle v. State (1983) 100
Wn.2d 16 [666 P.2d 359, 363], citing
Ops.Wash.Atty.Gen. 24 (1980).)

We therefor conclude that 1244/80 does not fall

within the scope of section 6.

FN* See footnote, ante, page 1478.

Disposition
The judgment is affirmed.
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Spencer, P. J., and Hanson (Thaxton), J., concurred.
*1485

Cal.App.2.Dist.,1987.

City of Anaheim v. State (Board of Admin. of Public
Employees' Retirement System)
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LUCIA MAR UNIFIED SCHOOL DISTRICT et al.,
Plaintiffs and Appellants,
V.
BILL HONIG, as Superintendent, etc., et al.,
Defendants and Respondents

No. S000064.

Supreme Court of California

Mar 14, 1988.
SUMMARY

School districts filed a test claim with the
Commission on State Mandates to determine whether
Ed. Code, 8§ 59300 (requiring school districts to
contribute part of the cost of educating pupils from
the district at state schools for the severely
handicapped), imposed on them a state-mandated
"new program or higher level of service" for which
the state must provide reimbursement under Cal.
Const., art. XIlIB, 8 6. The commission found that §
59300 did not impose a new program or higher level
of service. The districts filed a petition for writ of
mandate, declaratory relief, and restitution against the
commission, the State Superintendent of Public
Instruction, and the Department of Education. The
trial court affirmed the commission's decision.
(Superior Court of San Luis Obispo County, No.
60152, Walter W. Charamza, Judge. [FN*]) The
Court of Appeal, Sixth Dist., No. B019083, affirmed
the trial court's judgment.

The Supreme Court reversed the judgment of the
Court of Appeal. It held that § 59300 does impose a
new program or higher level of service but that
remand to the commission was necessary to
determine whether the provision was state- mandated.
However, the court held, the superintendent and the
department did not act in excess of their authority in
deducting the amounts owed by the districts from
funds appropriated by the state for their support after
the districts refused to pay invoices submitted to
them pursuant to § 59300.

FN* Retired judge of the superior court
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sitting under assignment by the Chairperson
of the Judicial Council.(Opinion by Mosk,
J., with Lucas, C. J., Broussard, Panelli,
Arguelles, Eagleson and Kaufman, JJ.,
concurring.) *831

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b) Schools § 4--School Districts; Financing;
Funds--State Reimbursement for New Programs and
Higher Levels of Service--Cost of Educating
Severely Handicapped at State Schools.

Ed. Code, 8 59300 (requiring school districts to
contribute part of the cost of educating pupils from
the district at state schools for the severely
handicapped), imposes on school districts a "new
program™ within the meaning of Cal. Const., art.
XIIB, § 6 (providing reimbursement to local
agencies for state-mandated new programs or higher
levels of service). Thus, in a test claim filed by
school districts, the Commission on State Mandates
erred in finding to the contrary; however, remand to
the commission was necessary to determine whether
§ 59300 was a state mandate.

(2) State of California 8§ 11--Fiscal Matters--
Reimbursement of Local Agencies for State-
mandated New Programs or Higher Levels of
Service.

The intent of Cal. Const., art. XIlIB, § 6, was to
preclude the state from shifting to local agencies the
financial responsibility for providing public services,
in view of restrictions imposed on the taxing and
spending power of local entities by Cal. Const., art.
XIHIA.

[See Cal.Jur.3d, Municipalities, § 361; Am.Jur.2d
Municipal Corporations, Counties, and Other
Political Subdivisions, 8 582.]

(3) State of California § 11--Fiscal Matters--
Deduction From School Appropriations of Amounts
Owed State.

Where, following enactment of Ed. Code, § 59300
(requiring school districts to contribute part of cost of
educating pupils from district at state schools for
severely handicapped), school district refuse to pay

Copr. © Bancroft-Whitney and West Group 1998
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invoices sent them by the state pursuant to § 59300,
the State Superintendent of Public Instruction and the
Department of Education did not act in excess of
their authority in deducting the amounts owed by the
districts from funds appropriated by the state for their
support. Under the circumstances the method of
collection was left to the reasonable discretion of the
department, and, in view of the fact that no test claim
had been filed when the school districts failed to pay
the invoices, the method of collection the department
chose was not unreasonable. *832

COUNSEL

Frank J. Fekete, Peter C. Carton, Joanne A. Velman,
Stephen L. Hartsell, Dwaine L. Chambers and Roger
R. Grass for Plaintiffs and Appellants.

Joseph R. Symkowick, Roger D. Wolfertz, Joanne
Lowe, John K. Van de Kamp, Attorney General, N.
Eugene Hill, Assistant Attorney General, and Henry
G. Ullerich, Deputy Attorney General, for
Defendants and Respondents.

MOSK, J.

Section 59300 of the Education Code requires a
school district to contribute part of the cost of
educating pupils from the district at state schools for
the severely handicapped. We must determine if that
section imposes on a district a state-mandated "new
program or higher level of service" for which the
state must provide reimbursement under section 6 of
article X111B of the California Constitution. [FN1]
The constitutional provision, adopted by initiative in
1979, declares, with exceptions not relevant here, that
"[w]henever the Legislature ... mandates a new
program or higher level of service on any local
government, the state shall provide a subvention of
funds to reimburse such local government for the
costs of such program or increased level of service.

FN1 Hereafter all statutory references are to
the Education Code unless otherwise noted,
and all references to articles are to the
California Constitution.

The resolution of the question before us turns on
whether the contributions made by a district pursuant
to section 59300 are used to fund "a new program or
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higher level of service" and, if so, whether the statute
"mandates” that a district make the contribution set
forth therein. We conclude that the contribution
required by section 59300 is utilized to fund a "new
program" as defined in the constitutional provision,
but that it is not clear from the record whether
districts are "mandated" to pay these costs. The
matter will therefore be remanded to the Commission
on State Mandates to make that determination.

The State Department of Education (department)
operates schools for severely handicapped students,
including schools for the deaf (§ 59000 et seq.), the
blind (8 59100 et seq.), and the neurologically
handicapped (8§ 59200 et seq.). Although prior to
1979, school districts were required by statute to
contribute to the education of pupils from the districts
at the state *833 schools (former § § 59021, 59121,
59221), these provisions were repealed in that year
and on July 12, 1979, the state assumed the
responsibility for full funding. (Stats. 1979, ch. 237, §
3, p. 493.) This responsibility existed when article
X111B became effective on July 1, 1980 (art. XIlIB, §
10), and continued until section 59300 became
effective on June 28, 1981. (Stats. 1981, ch. 102, §
17, p. 703.)

Section 59300 represents an attempt by the state to
compel school districts to share in these costs. The
section provides, "Notwithstanding any provision of
this part to the contrary, the district of residence of
the parent or guardian of any pupil attending a state-
operated school pursuant to this part, excluding day
pupils, shall pay the school of attendance for each
pupil an amount equal to 10 percent of the excess
annual cost of education of pupils attending a state-
operated school pursuant to this part." [FN2]

FN2 "Excess annual cost” means the total
cost of educating a pupil in a state-operated
school less a school district's annual base
revenue limit, multiplied by the estimated
average daily attendance of the state-
operated school.

Starting in 1981, the department attempted to collect
the contributions called for in the section by sending
invoices to the school district superintendents. When
the invoices were not paid, their amount was
deducted from the appropriations made by the state to
the districts for the support of the schools.

The Government Code sets forth a procedure to
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determine whether a statute imposes state-mandated
costs on a school district or other local agency under
article XIIIB. (Gov. Code, § 17500 et seq.). The
district must file a test claim with the Commission on
State Mandates (commission) which, after a hearing,
decides whether the statute mandates a "new program
or increased level of service.” (Id., § § 17521, 17551,
17556.) If a claim is found to be reimbursable, the
commission must determine the amount to be
reimbursed. (Id., § 17557.) The code specifies the
procedure to be followed by a local agency to obtain
reimbursement if the commission has determined that
reimbursement is due. (Id., 8 17558 et seq.) If the
Legislature refuses to appropriate money to satisfy a
mandate found to be reimbursable by the
commission, a claimant may bring an action for
declaratory relief to enjoin enforcement of the
mandate. (Id., 8 17612, subd.(b).) [FN3] In the event
the commission finds against the local agency, it may
bring a proceeding in administrative mandate under
section 1094.5 of the Code of Civil Procedure to
challenge the commission's determination. (*834Gov.
Code, 8§ 17559.) The procedure provided in the
code is the exclusive means by which a local agency
may claim reimbursement for mandated costs. (Id., §
17552.)

FN3 In Carmel Valley Fire Protection Dist.
v. State of California (1987) 190 Cal.App.3d
521, 549 [234 Cal.Rptr. 795], the court
observed that this remedy would afford
relief only prospectively, and not as to funds
previously paid out by a local agency to
satisfy a state mandate.

In 1984 plaintiff Lucia Mar Unified School District
and other school districts (plaintiffs) filed a test claim
before the commission, [FN4] asserting that section
59300 requires them to make payments for a "new
program or increased level of service,” and that they
are entitled to reimbursement pursuant to section 6 of
article XIIIB. The commission denied the claim,
finding no reimbursable mandate because, although
section 59300 increased plaintiffs' costs for educating
students at state-operated schools, it did not impose
on the districts a new program or higher level of
service.

FN4 The claim was originally filed with the
State Board of Control, which preceded the
commission; when the commission was
created in 1984, the claim was transferred to
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it for determination.

Plaintiffs then filed a petition for writ of mandate,
declaratory relief, and restitution against the
commission, the State Superintendent of Public
Instruction (superintendent), and the department.
They sought a declaration that section 59300 violates
section 6 of article XIIIB, and prayed for orders to
compel the commission to reverse its determination,
and the superintendent and the department to
reimburse them for the amounts withheld under the
authority of section 59300. The trial court affirmed
the commission's decision. It, too, held that section
59300 does not mandate a new program or higher
level of service, finding that the section only calls for
an "adjustment of costs.” [FN5]

FN5 The court found that this "adjustment"
was "precipitated” by the Special Education
Program, enacted in 1980 (Stats. 1980, ch.
797, 8 9, p. 2411 et seq.), discussed in a
later part of this opinion, which afforded
local governments certain options to educate
the handicapped.

The court held, further, that it had no jurisdiction to
issue orders to the superintendent to refund the sums
withheld from plaintiffs because the commission's
decisions may only be challenged by a proceeding in
administrative mandate under section 1094.5 of the
Code of Civil Procedure. (Gov. Code, § 8 17552,
17559.) Plaintiffs appealed. The Court of Appeal
affirmed the judgment, reasoning that a shift in the
funding of an existing program is not a new program
or a higher level of service. It declined to rule
whether restitution from the superintendent was an
appropriate remedy.

(1a) The commission argues before this court, as it
did below, that section 59300 does not mandate a
new program or a higher level of service. The
superintendent and the department express no
opinion as to the merits of plaintiffs' assertions, but
argue that if we should find a reimbursable mandate,
plaintiffs' remedy is to seek an appropriation from the
Legislature rather than reimbursement from the
department. *835

We recognize that, as is made indisputably clear
from the language of the constitutional provision,
local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS10&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17500&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17559&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17559&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=549
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=549
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=549
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=549
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=549
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=549
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1987022687
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS1094.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17552&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17559&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAEDS59300&FindType=L

44 Cal.3d 830
750 P.2d 318, 244 Cal.Rptr. 677, 45 Ed. Law Rep. 321
(Cite as: 44 Cal.3d 830)

costs resulting from a new program or an increased
level of service imposed upon them by the state. In
keeping with this principle, we recently held in
County of Los Angeles v. State of California (1987)
43 Cal.3d 46 [233 Cal.Rptr. 38, 729 P.2d 202] that
legislation requiring local governments and other
employers to increase certain workers' compensation
benefits did not invoke the subvention requirement
because the state mandate did not provide for a
"program.”" We reasoned that the additional expense
to the local agency mandated by the legislation arose
as an incidental impact of a law which applied
generally to all state residents and entities, and this
type of expense was not what the voters had in mind
when they adopted section 6 of article XIIIB. (See
also City of Anaheim v. State of California (1987)
189 Cal.App.3d 1478, 1484 [235 Cal.Rptr. 101].)

We defined a "program™ as used in article XIIIB as
one that carries out the "governmental function of
providing services to the public, or laws which, to
implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state." (
County of Los Angeles, supra, 43 Cal.3d at p. 56.)
Unquestionably the contributions called for in section
59300 are used to fund a "program" within this
definition, for the education of handicapped children
is clearly a governmental function providing a service
to the public, and the section imposes requirements
on school districts not imposed on all the state's
residents. Nor can there be any doubt that although
the schools for the handicapped have been operated
by the state for many years, the program was new
insofar as plaintiffs are concerned, since at the time
section 59300 became effective they were not
required to contribute to the education of students
from their districts at such schools.

The fact that the impact of the section is to require
plaintiffs to contribute funds to operate the state
schools for the handicapped rather than to themselves
administer the program does not detract from our
conclusion that it calls for the establishment of a new
program within the meaning of the constitutional
provision. To hold, under the circumstances of this
case, that a shift in funding of an existing program
from the state to a local entity is not a new program
as to the local agency would, we think, violate the
intent underlying section 6 of article XIIIB. That
article imposed spending limits on state and local
governments, and it followed by one year the
adoption by initiative of article XIIIA, which
severely limited the taxing power of local
governments. (2) Section 6 was intended to preclude
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the state from shifting to local agencies the financial
responsibility for providing public services *836 in
view of these restrictions on the taxing and spending
power of the local entities. (See County of Los
Angeles, supra, 43 Cal.3d at p. 61.) [FN6]

FN6 The Revenue and Taxation Code also
contains provisions requiring reimbursement
of local agencies for state-mandated costs.
(Rev. & Tax Code, § 2201 et seq.) These
provisions were enacted before the adoption
of article X111B (Stats. 1973, ch. 358, § 3, p.
780), but the principle of reimbursement
was enshrined in the Constitution in 1979
with the adoption of section 6 of article
XIIIB to provide local entities with the
assurance that state mandates would not
place  additional burdens on their
increasingly limited revenue resources.

(1b) The intent of the section would plainly be
violated if the state could, while retaining
administrative control of programs it has supported
with state tax money, simply shift the cost of the
programs to local government on the theory that the
shift does not violate section 6 of article XIIIB
because the programs are not "new." Whether the
shifting of costs is accomplished by compelling local
governments to pay the cost of entirely new programs
created by the state, or by compelling them to accept
financial responsibility in whole or in part for a
program which was funded entirely by the state
before the advent of article XIIIB, the result seems
equally violative of the fundamental purpose
underlying section 6 of that article. [FN7] We
conclude, therefore, that because section 59300 shifts
partial financial responsibility for the support of
students in the state-operated schools from the state
to school districts - an obligation the school districts
did not have at the time article XI11B was adopted - it
calls for plaintiffs to support a "new program" within
the meaning of section 6. [FN8]

FN7 There is a statement in County of Los
Angeles, supra, that a concern prompting the
adoption of section 6 in article XIlIB "was
the perceived attempt by the state to enact
legislation or adopt administrative orders
creating programs to be administered by
local agencies, thereby transferring to those
agencies the fiscal responsibility for
providing services which the state believed
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should be extended to the public." (43
Cal.3d at p. 56.) We do not read the phrase
"administered by local agencies" to mean
that the electorate intended that only locally
administered  programs  require  state
reimbursement. The underlying premise of
the sentence is that reimbursement is
required if the state transfers fiscal
responsibility to a local agency for a
program the state deems desirable.

FN8 An opinion of the Attorney General,
relied on by the commission, is inapposite. It
suggests that a law increasing the number of
judges in a municipal court district does not
constitute a higher level of service under
section 6 of article X111B because the district
has a constitutional obligation to provide for
an adequate number of judges. (63
Ops.Cal.Atty.Gen. 700, 702. (1980)) In the
present case, the issue is whether section
59300 involves a new program rather than a
higher level of service, and it is clear that at
the time the section was enacted, plaintiffs
did not have an obligation to contribute to
the support of the students from their
districts at the state schools for the severely
handicapped.

The question remains whether school districts are
"mandated” by section 59300 to make the
contributions called for therein. The commission
claims that plaintiffs are not compelled to contribute
to the education of handicapped children at the state
schools because they possess other options to educate
such students. In 1980, the Legislature passed a law
codified in the Education Code, which requires local
education agencies to assess the needs *837 of
handicapped pupils residing in their districts, and to
formulate an appropriate plan to educate them. (8
56000 et seq.)

The commission asserts that a local agency has the
option under section 56361 to provide a local
program for handicapped children, to send them to
private schools, or to refer them to the state-operated
schools. At the hearing before the commission, the
Department of Finance recommended that the
commission find that section 59300 does not impose
a state mandate because plaintiffs were not required
to send students from their districts to the state
schools but had the additional options described in
section 56361. The commission staff recommended
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against adoption of this position on the ground that
the plaintiffs "had no other reasonable alternative
than to utilize the services of the state-operated
schools, as they are the least expensive alternative in
educating handicapped children." [FN9]

FN9 According to the Department of
Finance, in 1979-1980, the average cost to
educate a student in a local program was
$5,527, for private school the cost was
$9,527, and for the least expensive state
school $15,556. The local agency is required
to pay 30 percent of the cost for students
placed in private schools.

The commission did not and was not required to
decide whether section 59300 constitutes a state
mandate since it concluded that plaintiffs were not
entitled to reimbursement in any event because the
section does not provide for a new program or
increased level of service. The issue is for the
commission to determine, as it is charged by section
17551 of the Government Code with the duty to
decide in the first instance whether a local agency is
entitled to reimbursement under section 6 of article
XIIB.

In view of our conclusion that the question whether

section 59300 amounts to a state mandate must be
remanded to the commission, we do not decide
whether, as the superintendent and the department
argue, plaintiffs' sole remedy, in the event a
reimbursable mandate is ultimately found, is to seek
relief under the procedure set forth in section 17500
et seq. of the Government Code.

(3) The final question is whether the superintendent
and the department acted in excess of their authority
in deducting the amount of the contributions required
of plaintiffs by section 59300 from the funds
appropriated by the state to them for the support of
the districts' schools. Plaintiffs cite no authority for
the proposition that such conduct was improper.
Section 59300 does not specify the method by which
the contributions of the school districts to the state
schools shall be paid. We agree with the Court of
Appeal that in these circumstances the method of
collection is left to the reasonable discretion of the
department, and in view of the fact no test claim had
been filed when the school districts failed to pay the
invoices, the *838  method of collection the
Department chose was not unreasonable. (See, e.g.,
Carmel Valley Fire Protection Dist. v. State of

Copr. © Bancroft-Whitney and West Group 1998
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California, supra, 190 Cal.App.3d 521, 550.)

The judgment of the Court of Appeal is reversed,
and the court is directed to remand the matter to the
commission for further proceedings consistent with
this opinion.

Lucas, C. J., Broussard, J., Panelli, J., Arguelles, J.,
Eagleson, J., and Kaufman, J., concurred.

The petition of respondent Commission on State
Mandates for a rehearing was denied April 27, 1988.
*839

Cal.,1988.

Lucia Mar Unified School Dist. v. Honig

END OF DOCUMENT
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(Cite as: 199 Cal.App.3d 686)

LOS ANGELES UNIFIED SCHOOL DISTRICT,
Plaintiff and Appellant,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents

No. B009241.

Court of Appeal, Second District, Division 5,
California.

Mar 15, 1988.
SUMMARY

A school district petitioned the superior court for a
writ of mandamus, seeking judicial review of an
interpretation of law by the State Board of Control to
the effect that the district was not entitled to
reimbursement for compliance costs allegedly
mandated by the California Occupational Safety and
Health Administration (Cal OSHA) law. The superior
court denied the writ on the ground that the district
had no right to judicial review of the board's denial of
its claim. The board had based its decision on its
having previously denied a similar claim by another
school district, which had not sought review.
(Superior Court of Los Angeles County, No.
C332013, Vernon G. Foster, Judge.)

The Court of Appeal reversed and remanded,
holding that whether the Cal OSHA law mandates
reimbursable compliance costs for school districts is
a question of law for the courts to decide, and that the
superior court erred in denying the writ, since former
Rev. & Tax. Code, § 2253.5, gave the district
standing to seek judicial review of the board's
decision. The court also held that the hearings and
records in the prior decision could properly be made
part of the relevant administrative record in the
instant proceeding, but further held that the district
was not collaterally estopped to challenge the board's
earlier interpretation of law. (Opinion by Ashby,
Acting P. J., with Feinerman, J., [FN*] and Hastings,
J., [FNt] concurring.) *687

FN* Retired Presiding Justice of the Court
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of Appeal sitting under assignment by the
Chairperson of the Judicial Council.

FNt Retired Associate Justice of the Court
of Appeal sitting under assignment by the
Chairperson of the Judicial Council.

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b, 1c, 1d) Administrative Law &  100--
Administrative Mandamus--Availability of Remedy--
Standing.

In an administrative mandamus proceeding, a school
district had standing, under former Rev. & Tax.
Code, § 2253.5, and Code Civ. Proc. § 1094.5, to
seek judicial review of the State Board of Control's
denial of the district's claim for reimbursement of
compliance costs allegedly mandated by the
California  Occupational ~ Safety and Health
Administration. This was so even though the board
had previously determined, on a similar claim by
another school district, that no such mandate existed,
and no review had been sought. Nothing in former
Rev. & Tax. Code, § 2253.2, subd. (a) (public
hearing on the first such claim based on each
chaptered bill to determine whether it mandates a
cost), indicated legislative intent to foreclose
claimants from access to the judiciary to review a
question of law and statutory interpretation.
Therefore, the superior court erred in finding the
district could not seek judicial review of the board's
denial of its claim on the basis of the board's former
decision.

[See Cal.Jur.3d, Administrative Law, § 317 et seq.;
Am.Jur.2d, Administrative Law, § 556 et seq.]

(2) State of California 8 7--Actions--Board of
Control--Reimbursable Costs.

Whether the California Occupational Safety and
Health Administration law mandates reimbursable
compliance costs is a question of law for the courts to
decide.

(3) Administrative Law 8§  103--Administrative
Mandamus--Administrative Record--Incorporation of
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Prior Decisional Record.

In a school district's administrative mandamus
proceeding against the State Board of Control under
former Rev. & Tax. Code, 8§ 2253.5, the hearings and
records in a prior, similar proceeding involving
another school district could properly be made part of
the relevant administrative record under Code Civ.
Proc., 8 1094.5, and the board was not required to
hold another public hearing.

(4) Administrative Law § 79--Judicial Review and
Relief--Limitations on Auvailability of Review or
Relief--Collateral Estoppel.

A school district was not collaterally estopped to
challenge an interpretation of law by the State Board
of Control, where the district did not acquiesce in the
board's findings but promptly sought judicial review,
and where the district could not reasonably be
considered in privity with another *688 school
district that had not sought judicial review of a prior,
similar interpretation of the same law.

COUNSEL

De Witt Clinton, County Counsel, Richard K.
Mason, Deputy County Counsel, Ron Apperson and
Ada R. Treiger for Plaintiff and Appellant.

John K. Van de Kamp, Attorney General, N. Eugene
Hill, Assistant Attorney General, and Henry G.
Ullerich, Deputy Attorney General, for Defendants
and Respondents.

ASHBY, Acting P. J.

The Los Angeles Unifed School District (District)
filed a claim with the Board of Control of the State of
California (Board) seeking to be reimbursed for
financial costs of complying with Statutes 1973,
chapter 993, which created the California
Occupational Safety and Health Administration (Cal
OSHA). District claimed that its costs of complying
with the Cal OSHA law were costs mandated by the
state for which District was entitled to reimbursement
pursuant to Revenue and Taxation Code section
2207.5 [FN1] and former section 2231. Board denied
the claim on the ground that Board had previously
determined, upon a similar claim by the San Jose
School District, that "no mandate exists in Chapter
993, Statutes of 1973," because this chapter did not
involve a new program or increased level of service
beyond preexisting law applicable to school districts.
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FN1 All statutory references are to the
Revenue and Taxation Code unless
otherwise specified.

Pursuant to former section 2253.5 and Code of Civil
Procedure sections 1094.5 and 1085, District
petitioned for a writ of mandamus from the superior
court, seeking judicial review of Board's
determination that no mandate exists under this
statute. The superior court denied the writ, not on its
merits, but on the ground that District had no right to
judicial review of Board's decision denying its claim.
(1a) According to Board's and the superior court's
interpretation of the pertinent claims procedures
(former § 2250 et seq.), District, as well as any other
local agency or school district, is bound by Board's
prior determination on the San Jose claim, and cannot
seek judicial review of Board's interpretation of the
Cal OSHA law; according to this theory, only the San
Jose School District could have sought such *689
judicial review, and since it did not, the question is
foreclosed from judicial inquiry.

We hold this interpretation is erroneous. Board's
opposition to judicial review in this case is based on
an erroneous premise that multiple public hearings
pursuant to former section 2253.2, subdivision (a),
would be required. Although it was proper for Board
to rely on its prior San Jose decision and to refuse to
hold a new public hearing pursuant to former section
2253.2, District has the right to seek judicial review
of Board's denial of District's claim. Board has
incorporated its decision and proceedings in the San
Jose case as its reason for denying District's claim in
this case. (2) Whether the Cal OSHA law mandates
reimbursable costs is a question of law for the court
to decide. (See Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 533,
536 [234 Cal.Rptr. 795].) To the extent Board's
decision on the question of law involved is based on
the evidence produced in the San Jose proceedings,
those proceedings could be incorporated by reference
as the appropriate administrative record in this case.
We shall reverse so that the parties may present the
superior court with an appropriate record for the
court to determine whether the Cal OSHA law
mandates reimbursable costs.

Discussion

(1b) District has the right to judicial review of
Board's denial of District's claim, which was based
on Board's interpretation of the Cal OSHA statute.
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[FN2]

FN2 District's claim was denied on January
29, 1980. Accordingly, in footnotes 3 to 7,
post, we quote pertinent former provisions
of the Revenue and Taxation Code then
applicable, as enacted by Statutes 1978,
chapter 794. These provisions have since
been repealed and the subject matter is now
treated by Government Code section 17500
et seq. (See Stats. 1986, ch. 879, § § 23, 37,
40, 41, 44, pp. 3045 & 3047.)

Under former section 2231, the state "shall"
reimburse each school district for costs mandated by
the state as defined in section 2207.5. [FN3] Under
former section 2250 the State Board of Control "shall
hear and decide upon a claim" by a school district
that the district has not been reimbursed for all costs
mandated by the state as required by section 2231.
[FN4] In this case Board *690 has heard and decided
District's claim, denying the claim on the ground that
no reimbursable costs have been mandated. Under
former section 2253.5 "a claimant or the state may
commence a proceeding in accordance with the
provisions of Section 1094.5 of the Code of Civil
Procedure to set aside a decision of the Board of
Control on the grounds that the board's decision is not
supported by substantial evidence." [FN5] In this
case, District is "a claimant" and it seeks pursuant to
Code of Civil Procedure section 1094.5 to set aside
"a decision of the Board of Control" on District's
claim. [FN6] District's right to judicial review of the
decision denying its claim is apparent from former
section 2253.5. Board denied this claim on the basis
of its hearing and decision on the San Jose claim. (3)
The hearings and records in the San Jose case could
properly be made part of the relevant administrative
record in District's proceeding under Code of Civil
Procedure section 1094.5.

FN3 "2231. (a) The state shall reimburse
each local agency for all 'costs mandated by
the state', as defined in Section 2207. The
state shall reimburse each school district
only for those 'costs mandated by the state'
as defined in Section 2207.5." (Stats. 1978,
ch. 794, 8 1.1, p. 2546.)

FN4 "2250. The State Board of Control,
pursuant to the provisions of this article,
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shall hear and decide upon a claim by a local
agency or school district that such local
agency or school district has not been
reimbursed for all costs mandated by the
state as required by Section 2231 or 2234. [{
] Notwithstanding any other provision of
law, this article shall provide the sole and
exclusive procedure by which the Board of
Control shall hear and decide upon a claim
that a local agency or school district has not
been reimbursed for all costs mandated by
the state as required by Section 2231 or
2234." (Stats. 1978, ch. 794, § 5, p. 2549.)

FN5 "2253.5. A claimant or the state may
commence a proceeding in accordance with
the provisions of Section 1094.5 of the Code
of Civil Procedure to set aside a decision of
the Board of Control on the grounds that the
board's decision is not supported by
substantial evidence. The court may order
the board to hold another hearing regarding
such claim and may direct the board on what
basis the claim is to receive a hearing."
(Stats. 1978, ch. 794, § 8, p. 2551.)

FN6 The parties discuss the provisions of
former section 2218, which defined different
types of "claims." However, former section
2218 was not enacted until Statutes 1980,
chapter 1256, section 7, page 4249. In this
case, District's claim was denied on January
29, 1980, and in our opinion District was
clearly a claimant within the meaning of
former section 2253.5 then applicable.

At the time of District's claim in this case
(see fn. 2, ante), a claim was defined by
section 2253 as follows: "2253. Claims
submitted pursuant to this article for
reimbursement, as required by Section 2231,
of a cost mandated by the state shall be
limited to the following: [1 ] (a) A claim
alleging that the Controller has incorrectly
reduced payments to a local agency pursuant
to the provisions of paragraph (2) of
subdivision (d) of Section 2231; [T ] (b) A
claim alleging that a chaptered bill or an
executive order has resulted in costs
mandated by the state and that such bill or
executive order contains a provision making
inoperative Section 2231 or 2234 or [ ] (c)
A claim alleging that a chaptered bill has
resulted in costs mandated by the state and
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that such bill contains neither a provision
making inoperative Section 2231 or 2234
nor an appropriation to reimburse the
claimaint for such costs; or [1] (d) A claim
alleging that an executive order has resulted
in costs mandated by the state, that no funds
have been appropriated pursuant to Section
2231 to reimburse the claimant for such
costs, and that such executive order does not
contain a provision making inoperative
Section 2231 or 2234. [1 ] Subdivisions (b)
and (c) of this section shall apply only to
claims submitted under a bill chaptered after
January 1, 1973, for all costs incurred after
January 1, 1978." (Stats. 1978, ch. 794, § 6,
p. 2549.)

(1c) Board relies upon the provisions in former
section 2253.2, subdivision (a), for a public hearing
on "the first claim" based upon each chaptered bill.
[FN7] Board asks rhetorically, "Why have special
provisions relating to the *691 First Claim unless the
First decision was going to have special
significance?" and Board contends that the issue in
this case is "Did the Legislature intend that each
school district, each city, each county, each special
district in California could demand a hearing, with
evidence and argument for and against, with the State
interests represented by the Department of Finance
and appropriate State Department on each statute
enacted or regulation adopted?" This argument
misconstrues District's contentions and does not
properly state the issue.

FN7 "2253.2. (a) The Board of Control
shall, within ten days after receipt of the first
claim based upon each chaptered bill or
executive order as described in subdivisions
(b) and (d) of Section 2253, set a date for a
public hearing on such claim within a
reasonable time. Such claims shall be
submitted in a form prescribed by the board.
After a hearing in which the claimant and
any other interested organization or
individual may participate, the board, if it
determines a cost was mandated, shall adopt
parameters and guidelines for
reimbursement of any claims relating to
such bill or executive order. A local agency,
school district, and the state may file a claim
or request with the board to amend, modify,
or supplement such parameters or
guidelines. The board may, after due public
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notice and hearing, amend modify, or
supplement such parameters and guidelines.

"(d) The Legislature declares that the
purpose of this section is to encourage local
agencies and school districts to file claims
for reimbursement with much more advance
knowledge of the extent of possible
reimbursement and to provide for a more
expeditious and efficient claims process."
(Stats. 1978, ch. 794, § 10 [the section
number should be 7], pp. 2549-2550, 2551.)

District does not contend that Board was required to
hold another public hearing for all interested persons
pursuant to former section 2253.2, subdivision (a),
before denying District's claim. A new hearing would
be required only if District is successful in this
litigation on the question of interpretation of the Cal
OSHA law, because then Board would be required to
"adopt parameters and guidelines for reimbursement
of any claims relating to such bill or executive order."

As argued by District, former section 2253.2,
subdivision  (a), serves the administrative
convenience of Board by eliminating any suggestion
of a requirement for elaborate repetitive hearings
involving the same chapter or executive order or
regulation. By its context, that subdivision was
adopted primarily for cases in which Board
"determines a cost was mandated.” (Italics added.)
Adopting parameters and guidelines facilitates
routine processing of claims of other districts and
local agencies under the same bill or executive order
pursuant to former sections 2231 and 2255.
Conversely, where Board's decision on the first claim
is that no reimbursable costs are mandated, Board
may properly rely on that decision to deny the claims
of other school districts or local agencies relating to
such chapter, and need not hold a repetitive public
hearing. But nothing in that procedure indicates an
intent to foreclose claimants from access to the
judiciary to review a question of law and statutory
interpretation, namely, whether the Cal OSHA law
mandated a new program or increased level of
service as defined *692 in section 2207.5. According
to Board's theory, if Board erred as a matter of law in
interpreting the statute on the first claim by the San
Jose School District, but the San Jose School District
did not seek judicial review, that error of law must be
perpetuated and hundreds of school districts and local
agencies must be denied legitimate reimbursement
because no one else has standing to seek judicial
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review when Board denies their claim on that basis.
We find nothing in the statutory scheme which
compels such a startling result.

Board's contention that District's interpretation
would flood the courts with multiple litigation is
unfounded. A judicial interpretation whether the
statute mandates reimbursable costs could become a
matter of binding precedent which would forestall
multiple litigation. Furthermore, since the San Jose
School District did not seek judicial review, and
District is the first to do so, there has been no
multiple litigation.

(4) Finally, Board contends that District should be
collaterally  estopped to challenge Board's
interpretation, in the manner "the state” was held
estopped in Carmel Valley Fire Protection Dist. v.
State of California, supra, 190 Cal.App.3d at pages
534-536. There is no merit to this analogy. In Carmel
Valley, after a hearing in which state agencies
participated, the Board of Control held that certain
costs were reimbursable. The state did not seek
judicial review of that determination within a three-
year statute of limitations. Here, on the other hand,
District promptly sought judicial review after the
denial of its claim. In Carmel Valley the state further
acquiesced in the Board's findings by seeking an
appropriation in the Legislature to satisfy the
validated claims. There was no such acquiescence
here. Finally, all the various school districts and local
agencies who file claims for reimbursement of state
mandated costs cannot reasonably be considered in
the same kind of "privity" as state agencies who were
held to constitute "the state™ in Carmel Valley.

(1d) We conclude the trial court erred in holding that
District has no right to seek judicial review of the
denial of its claim. [FN8] *693

FN8 As we understand District's position, it
contends the trial court erred in refusing to
consider the question of law whether
Statutes 1973, chapter 993, itself comes
within the meaning of section 2207.5. We
assume District does not contest that portion
of the trial court's judgment which holds that
District has not adequately pleaded specific
executive orders and regulations pertaining
to Cal OSHA which might contain state
mandated costs.

The judgment is reversed and the cause remanded
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for further proceedings consistent with the views
expressed in this opinion. Costs on appeal are
awarded to District.

Feinerman, J., [FN*] and Hastings, J., [FNt]
concurred. *694

FN* Retired Presiding Justice of the Court
of Appeal sitting under assignment by the
Chairperson of the Judicial Council.

FNt Retired Associate Justice of the Court
of Appeal sitting under assignment by the
Chairperson of the Judicial Council.
Cal.App.2.Dist.,1988.
Los Angeles Unified School Dist. v. State

END OF DOCUMENT
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COUNTY OF LOS ANGELES, Plaintiff and
Appellant,
V.
DEPARTMENT OF INDUSTRIAL RELATIONS et
al., Defendants and Respondents

No. C005023.

Court of Appeal, Third District, California.

Oct 27, 19809.
SUMMARY

After the State Board of Control denied a county's
claim for reimbursement of costs incurred in
complying with certain elevator safety regulations
promulgated by the California Occupational Safety
and Health Administration, the county sought
mandamus, declaratory, and injunctive relief in the
superior court. The court granted the state's motion
for summary judgment. (Superior Court of
Sacramento County, No. 315287, Darrel W. Lewis,
Judge.)

The Court of Appeal affirmed. It held principles of
administrative collateral estoppel did not preclude the
state from challenging a prior decision of the Board
of Control finding such costs were a reimbursable
state-mandated program under Cal. Const., art. XIII
B, and Rev. & Tax. Code, § 8 2207 and 2231. The
court also held that providing elevators equipped with
fire and earthquake safety features is not "a
governmental function of providing services to the
public" such as to make a county's costs of
complying with state safety regulations requiring
those features in all elevators reimbursable as a state-
mandated program. (Opinion by Carr, J., with Puglia,
P. J., and DeCristoforo, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b) State of California § 12--Fiscal Matters--
Appropriations-- Mandated Costs--Reimbursable
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Programs.

Costs incurred by local governments in carrying out
state-mandated programs are reimbursable under Cal.
Const., art. XIIlI B, only if they are programs that
carry out the governmental function of providing
services to the public, or *1539 laws that, to
implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state.

[See Cal.Jur.3d, State of California, § 78.]

(2a, 2b) Administrative Law § 73--Adjudication--
Operation and Effect of Decisions and Orders--
Collateral Estoppel--Effects of Supreme Court
Decision.

Principles of administrative collateral estoppel did
not preclude the state from challenging a prior
decision of the State Board of Control, finding that
certain state elevator safety regulations were a
reimbursable state-mandated program (Cal. Const.,
art. X1l B; Rev. & Tax. Code, § § 2207, 2231).
Even if all the elements for collateral estoppel were
present, the earlier finding predated by eight years the
Supreme Court's enunciation of the definitions for
such programs, and nothing in the record of the
earlier decision suggested the board considered the
program criteria later stated by the Supreme Court.

(3) Judgments &  81--Res Judicata--Collateral
Estoppel--Criteria for Application.

Traditionally, collateral estoppel has been applied to
bar relitigation of an issue decided in a prior court
proceeding. For the doctrine to apply, the issues in
the two proceedings must be the same, the prior
proceeding must have resulted in a final judgment on
the merits, and the same parties or their privies must
be involved.

[See Am.Jur.2d, Judgments, § 415 et seq.]

(4) Administrative Law 8§  73--Adjudication--
Operation and Effect of Decisions and Orders--
Collateral Estoppel--Requisites.

Collateral estoppel applies to prior administrative
adjudications where three requirements are met: (1)
the administrative agency acted in a judicial capacity;
(2) it resolved disputed issues properly before it; and
(3) all parties were provided with the opportunity to
fully and fairly litigate their claims.
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(5a, 5b) Elevators and Escalators § 2--Safety
Regulations--County Program as State Mandate.
Providing elevators equipped with fire and
earthquake safety features is not "a governmental
function of providing services to the public" nor a
"unique requirement” imposed on local governments,
such as to make a county's costs of complying with
safety regulations requiring those features in all
elevators in California reimbursable as a state-
mandated program under Cal. Const., art. XI1I B, and
Rev. & Tax. Code, 8 8§ 2207 and 2231. *1540

COUNSEL

De Witt W. Clinton, County Counsel, and Paul T.
Hanson, Deputy County Counsel, for Plaintiff and
Appellant.

John K. Van de Kamp, Attorney General, Richard
M. Frank and Linda A. Cabatic, Deputy Attorneys
General, for Defendants and Respondents.

CARR, J.

In this appeal from summary judgment in favor of
defendant State Department of Industrial Relations
(State), plaintiff County of Los Angeles (County)
asserts rights to reimbursement for programs alleged
to be state mandated. County filed a complaint and
petition for mandate claiming reimbursement from
State for costs incurred in complying with new
elevator earthquake and fire safety regulations
promulgated by the California Occupational Safety
and Health Administration (OSHA). The trial court
concluded these regulations did not constitute a state-
mandated program requiring reimbursement and
entered summary judgment for State.

County urges three alternative bases of recovery on
appeal: (1) principles of administrative collateral
estoppel preclude State from relitigating whether the
safety regulations amount to a state-mandated
program; (2) even if State is not bound by an earlier
administrative decision, the definition of "program"
articulated in County of Los Angeles v. State of
California (1987) 43 Cal.3d 46 [233 Cal.Rptr. 38,
729 P.2d 202] (Los Angeles) and relied upon by the
trial court is inapplicable to this case; and (3) even if
Los Angeles applies, the OSHA regulations fit its
definition. [FN1] We disagree with each claim and
shall affirm the judgment.

Page 2

FN1 The first portion of County's brief is
devoted to arguing a nonissue, i.e., why a
separation of powers issue is not pertinent to
this appeal. As the trial court granted
summary judgment in favor of State, it did
not decide how to order reimbursement or
provide other relief without impinging on
the Legislature's authority. County is right -
the separation of powers question is
irrelevant and we do not consider it.

Factual and Procedural Background

In 1975, OSHA added or amended numerous
elevator fire and earth-quake safety measures in title
8 of the California Code of Regulations (i.e., 8 §
3014, subds. (c), (d), 3015, subd. (c), 3030, subds. (f),
(k), 3032, subds. *1541 (a), (c), 3034, subd. (a),
3041, subds. (c), (d), 3053, subd. (c), and 3111, subd.
(c).) [FN2] These regulations applied to all elevators,
whether publicly or privately owned.

FN2 The regulations in question outline
various safety measures such as (1) the
securing of machinery and equipment, (2)
elevator car enclosures, (3) emergency
operations, and (4) the installation of guide
rails, supports and fastenings.

At the time relevant herein, reimbursement
provisions for expenses incurred in complying with
state-mandated local programs were embodied in
Revenue and Taxation Code sections 2201 et seq.
Revenue and Taxation Code section 2231,
subdivision (a) provided in part: "The state shall
reimburse each local agency for all 'costs mandated
by the state’, as defined in Section 2207." (Stats.
1978, ch. 794, § 1.1, p. 2546.) That section stated:
"Costs mandated by the state’ means any increased
costs which a local agency is required to incur as a
result of the following: [1] (a) Any law enacted after
January 1, 1973, which mandates a new program or
an increased level of service of an existing program;
[1 1 (b) Any executive order issued after January 1,
1973, which mandates a new program; [ ] (c) Any
executive order issued after January 1, 1973, which
(i) implements or interprets a state statute and (ii), by
such implementation or interpretation, increases
program levels above the levels required prior to
January 1, 1973." (Stats. 1977, ch. 1135, § 4, p.
3646.) [FN3]
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FN3 Revenue and Taxation Code section
2231 was repealed in 1986 (Stats. 1986, ch.
879, 8§ 23, p. 3045) and reenacted as
Government Code section 17561 (Stats.
1986, ch. 879, § 6, pp. 3041-3042). The
definition of "costs mandated by the state™ is
now embodied in Government Code section
17514 and provides: "Costs mandated by
the state' means any increased costs which a
local agency or school district is required to
incur after July 1, 1980, as a result of any
statute enacted on or after January 1, 1975,
or any executive order implementing any
statute enacted on or after January 1, 1975,
which mandates a new program or higher
level of service of an existing program
within the meaning of Section 6 of Article
XIII B of the California Constitution.”

In 1979, voters enacted Proposition 4, adding article
X1l B to the California Constitution. Section 6 of
that article provides: "Whenever the Legislature or
any state agency mandates a new program or higher
level of service on any local government, the state
shall provide a subvention of funds to reimburse such
local government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [1 ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [{ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975." This
provision became effective July 1, 1980. (See Cal.
Const., art. X111 B, 8 10.) *1542

These statutory and constitutional provisions granted
relief to local governments whose powers to raise
property taxes had been curtailed but who were still
subject to increased expenses through the imposition
of statemandated local programs. (Lucia Mar Unified
School Dist. v. Honig (1988) 44 Cal.3d 830, 835-836
[244 Cal.Rptr. 677, 750 P.2d 318].) The state was
now required to reimburse local governments for
costs associated with these programs.

In 1979, the City and County of San Francisco
sought reimbursement for the costs of complying
with the elevator fire and earthquake safety
regulations. The State Board of Control (Board)
approved the claim, adopted "parameters and
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guidelines,” and also adopted "statewide cost
estimates” for these regulations. State did not seek
review of the Board's decision although authorized to
do so by former Revenue and Taxation Code section
2253.5 (Stats. 1978, ch. 794, § 8, p. 2551).

Despite the Board's decision, the Legislature did not
appropriate funds for reimbursement, finding the
elevator earthquake safety regulations did not impose
reimbursable state-mandated costs. (Stats. 1982, ch.
1586, 8 10, p. 6268.) The Legislature further stated it
could not determine whether the elevator fire safety
regulation imposed a reimbursable state-mandated
cost and declared the operation of the regulation
suspended "until a court determines whether this
provision contains a mandate reimbursable under
Section 2231 of the Revenue and Taxation Code."
(Stats. 1982, ch. 1586, § 11, p. 6268.)

County subsequently filed a claim with the Board for
reimbursement of costs already incurred in
complying with the fire safety regulation and those
anticipated in complying with the earthquake safety
provisions. The Board informed County of the
Legislature's decision not to provide subvention of
funds for costs incurred in association with these
OSHA regulations and denied the claim.

In October 1983, County filed its petition for writ of
mandate and a complaint for declaratory and
injunctive relief, and trial was eventually set for July
1988. In April 1988, State moved for summary
judgment, asserting the elevator safety regulations
did not meet the definition of "program™ recently
articulated in Los Angeles, supra, 43 Cal.3d 46. In
that case, the Supreme Court considered whether
local governments were entitled to reimbursement for
costs incurred in complying with legislation
increasing workers' compensation benefit payments.
(1a) The court held programs were reimbursable
under article XIII B only if they were "programs that
carry out the governmental function of providing
services to the public, or *1543 laws which, to
implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state." (
Id. at p. 56.) The court concluded article XIlI B "has
no application to, and the State need not provide
subvention for, the costs incurred by local agencies in
providing to their employees the same increase in
workers' compensation benefits that employees of
private individuals or organizations receive.” ( Id. at
pp. 57-58, fn. omitted.)

Relying on Los Angeles, State asserted the
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regulations did not constitute a "program" requiring
reimbursement for costs incurred because they (1)
applied to all elevators, both publicly and privately
owned, and (2) did not require County to carry out a
governmental function of providing services to the
public. County disagreed, urging the Los Angeles
definition was met and, further, that State was
estopped to challenge the Board's earlier finding that
the regulations imposed a reimbursable state-
mandated cost. The trial court granted State's motion
for summary judgment; this appeal followed. We
shall affirm.

Discussion
I

(2a) County asserts principles of administrative
collateral estoppel preclude State from challenging
the Board's earlier decision finding the elevator safety
regulations to be a reimbursable state-mandated
program. County errs.

In Carmel Valley Fire Protection Dist. v. State of
California (1987) 190 Cal.App.3d 521 [234 Cal.Rptr.
795] (Carmel Valley), the court considered whether
costs incurred in purchasing protective clothing and
equipment for firefighters as required by new
administrative regulations were state-mandated costs
entitling the county to reimbursement. The court
found the State was precluded from relitigating the
issues of state mandate and amount of reimbursement
because the Board had previously decided these
issues in ruling on the county's claim and the State by
failing to seek judicial review of the Board's decision
waived its right to contest the Board's findings. (_1d.
at p. 534.) In reaching this conclusion, the court
relied, inter alia, on principles of administrative
collateral estoppel, which the court described as
follows:

(3) "Traditionally, collateral estoppel has been
applied to bar relitigation of an issue decided in a
prior court proceeding. In order for the doctrine to
apply, the issues in the two proceedings must be the
same, the prior *1544 proceeding must have resulted
in a final judgment on the merits, and the same
parties or their privies must be involved. (People v.
Sims (1982) 32 Cal.3d 468, 484 [1.) [T ] The doctrine
was extended in Sims to apply to a final adjudication
of an administrative agency of statutory creation so
as to preclude relitigation of the same issues in a
subsequent criminal case. (4) Our Supreme Court
held that collateral estoppel applies to such prior
adjudications where three requirements are met: (1)
the administrative agency acted in a judicial capacity;
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(2) resolved disputed issues properly before it; and
(3) all parties were provided with the opportunity to
fully and fairly litigate their claims. (Id. at p. 479.)"
(Carmel Valley, supra, 190 Cal.App.3d at pp. 534-
535.)

Although  administrative  collateral  estoppel
precluded the relitigation of certain issues, the
Carmel Valley court noted the Los Angeles decision
presented a new issue not previously considered by
the Board, whether the regulations constitute the type
of "program" requiring subvention of funds under
article XIIl B, section 6. ( 1d. at p. 537.) The court
held, "State is not precluded from raising this new
issue on appeal. Questions of law decided by an
administrative agency invoke the collateral estoppel
doctrine only when a determination of conclusiveness
will not work an injustice. Likewise the doctrine of
waiver is inapplicable if a litigant has no actual or
constructive knowledge of his rights. Since the [Los
Angeles] rule had not been announced at the time of
the Board or trial court proceedings herein, the
doctrines of waiver and collateral estoppel are
inapplicable to State on this particular issue." ( 1d. at

p. 537, fn. 10.)

(2b) The same principle is applicable in the instant
case. Assuming arguendo that all of the elements of
administrative collateral estoppel are met, the fact
remains that the test claim involving the elevator
safety regulations was filed with the Board in 1979,
eight years before the Los Angeles rule was
enunciated by our Supreme Court. Nothing in the
record supports any assertion that the Board in 1979
considered if this was a program within the meaning
of Los Angeles. Indeed the Board would have been
preternaturally prescient if it had done so. State was
free to raise the "program" question in its motion for
summary judgment and we turn now to that issue.

(5a) County asserts the Los Angeles decision does
not apply to this case or, if it does, that the elevator
safety regulations are a "program" as defined by Los
Angeles. Both contentions are without merit. *1545

County attempts to distinguish Los Angeles from the
case at bar by relying on two differences: (1) in Los
Angeles, the Board ruled against the local
governments but here the Board ruled in County's
favor; and (2) in Los Angeles, the court's ruling was
compelled to avoid finding an implied repeal of the
state constitution's provisions relating to worker's
compensation; and here no constitutional problems
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are presented. County provides no further analysis of
these distinctions and we find them meaningless. (1b)
Los Angeles clearly established a definition of
"program™ to be used in determining whether
reimbursement must be provided under article XlliI
B, and we are bound to follow that ruling. (Auto
Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d
450, 455 [20 Cal.Rptr. 321, 369 P.2d 937].)

As noted, the Los Angeles court established two
alternative meanings for the term “programs."”
Programs are reimbursable under article XIIl B if
they are "programs that carry out the governmental
function of providing services to the public, or laws
which, to implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state.” (
Los Angeles, supra, 43 Cal.3d at p. 56.)

(5b) County acknowledges the elevator safety
regulations apply to all elevators, not just those which
are publicly owned. [FN4] As these regulations do
not impose a "unique requirement” on local
governments, they do not meet the second definition
of "program" established by Los Angeles.

FN4 An affidavit submitted by State in
support of its motion for summary judgment
established that 92.1 percent of the elevators
subject to these regulations are privately
owned, while only 7.9 percent are publicly
owned or operated.

Nor is the first definition of "program™ met. County
submitted a declaration by deputy county counsel
providing: "It is my opinion that all of the buildings
owned or leased by County are used for 'peculiarly
governmental functions' or are used by County for
purposes mandated by state law .... [T ] It is my
opinion, ... that in all buildings owned or leased by
County which have elevators, those elevators are
strictly necessary for the purposes [just] described. In
other words, without those elevators no peculiarly
governmental functions and no purposes mandated
on County by State law could be performed in those
County buildings. ... It is my opinion that federal and
state laws and court decisions about access for
handicapped persons require elevators in all public
buildings of more than one story." These thoughts
had occurred to counsel only shortly before County's
opposition to the summary judgment motion was due
to be filed.
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County asserts this declaration "proves that all
passenger elevators in all county buildings are
necessary for the performance of peculiarly
governmental *1546 functions by County including
duties mandated on County by State." (lItalics in
original.) Even if we were to treat the submitted
declaration as something more than mere opinion,
County has missed the point. The regulations at issue
do not mandate elevator service; they simply
establish safety measures. In determining whether
these regulations are a program, the critical question
is whether the mandated program carries out the
governmental function of providing services to the
public, not whether the elevators can be used to
obtain these services. Providing elevators equipped
with fire and earthquake safety features simply is not
"a governmental function of providing services to the
public." [FN5]

FN5 This case is therefore unlike Lucia
Mar, supra, 44 Cal.3d 830, in which the
court found the education of handicapped
children to be a governmental function (44
Cal.3d at p. 835) and Carmel Valley, supra,
where the court reached a similar conclusion
regarding fire protection services. (190
Cal.App.3d at p. 537.)

As the regulations in question do not meet the
definition of "program” established by Los Angeles,
County was not entitled to reimbursement for costs
incurred in complying with these provisions and the
court properly granted State's motion for summary
judgment.

Disposition
The judgment is affirmed. State to recover costs.
Puglia, P. J., and DeCristoforo, J., concurred.

Appellant's petition for review by the Supreme Court
was denied January 17, 1990. *1547

Cal.App.3.Dist.,1989.

County of Los Angeles v. Department of Indus.
Relations

END OF DOCUMENT
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CITY OF SACRAMENTO et al., Plaintiffs and
Appellants,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents

No. S006188.

Supreme Court of California

Jan 29, 1990.
SUMMARY

A city and a county filed claims with the State Board
of Control seeking subvention of the costs imposed
on them by Stats. 1978, ch. 2, which extended
mandatory coverage under the state's unemployment
insurance law to include state and local governments
and nonprofit corporations. The board denied the
claims, ruling that Stats. 1978, ch. 2, did not enact a
state-mandated program for which reimbursement
was required under Cal. Const., art. XIlII B. On
mandamus the trial court overruled the board and
found the cost reimbursable, and the Court of Appeal
affirmed. On remand, the board determined the
amounts due on the claims originally submitted;
however, the Legislature failed to appropriate the
necessary funds for disbursement. The city then
commenced a class action against the state on behalf
of all local governments in the state. The complaint
sought injunctive and declaratory relief barring
enforcement of Stats. 1978, ch. 2, in the absence of
state subvention; a writ of mandate directing that
past, current, and/or future subvention funds be
appropriated and disbursed, and/or that the
Employment Development Department pay local
agencies' past, current, and future unemployment
insurance contributions from its own budget; and
damages for past failures to reimburse. The trial court
granted summary judgment for the state. (Superior
Court of Sacramento County, No. 331607, Darrel W.
Lewis, Judge.) The Court of Appeal, Third Dist., No.
C002265, reversed.

The Supreme Court reversed the judgment of the
Court of Appeal. The court held that the trial court
did not err in granting summary judgment for the
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state on the ground that the local costs of providing
unemployment insurance coverage were not subject
to subvention under Cal. Const., art. XIIlI B, or
parallel statutes (Rev. & Tax. Code, former § §
2207, 2231, subd. (a); Gov. Code, § 8 17514, 17561,
subd. (a)). The state had not compelled provision of
new or increased "service to the public" at the local
level, nor had it imposed a state policy "uniquely" on
local governments. However, the court held, Stats.
1978, ch. 2, implemented a federal "mandate” within
the meaning of Cal. Const., art. XIII B, and prior
statutes restraining local *52 taxation; thus, subject
to superseding constitutional ceilings on taxation by
state and local governments, an agency governed by
Stats. 1978, ch. 2, may tax and spend as necessary to
meet the expenses required to comply with that
legislation. (Opinion by Eagleson, J., with Lucas, C.
J., Mosk, Broussard, Panelli and Kennard, JJ.,
concurring. Separate concurring and dissenting
opinion by Kaufman, J., concurring in the judgment.)

HEADNOTES

Classified to California Digest of Official Reports

(1) Property Taxes 8 7.5--Constitutional Provisions;
Statutes and Ordinances--Real Property Tax
Limitation--Exemptions for Federally Mandated
Costs.

To the extent that a "federally mandated" cost is
exempt from prior statutory limits on local taxation,
Cal. Const., art. XIII A, restricting the assessment
and taxing powers of state and local governments,
eliminates the exemption insofar as it would allow
levies in excess of the constitutional ceiling.

(2) State of California § 7--Actions--Reimbursement
to Local Governments for Unemployment Insurance
Costs--Exhaustion of Remedies.

A class action by a city on behalf of all local
governments in the state, against the state, in which it
was alleged that Stats. 1978, ch. 2 (extending
mandatory coverage under the state's unemployment
insurance law to include state and local governments
and nonprofit corporations), mandated a new
program or higher level of service on local agencies
for which reimbursement by the state of local
compliance costs was required under Cal. Const., art.
XIII B, was not barred by any failure of plaintiffs to
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exhaust their remedies. The city and a county had
filed timely claims for reimbursement of expenses
incurred, to comply with Stats. 1978, ch. 2. When the
State Board of Control initially denied the claims, the
city and the county pursued judicial remedies,
culminating in a Court of Appeal opinion concluding
that reimbursement was required. The board then
upheld the claims. Insofar as the Legislature
thereafter declined to appropriate the necessary funds
for disbursement, the city and the county were
authorized to bring an enforcement action.

(3a, 3b) State of California §  7--Actions--
Reimbursement to Local Governments for
Unemployment Insurance Costs--Remedies
Available.

Cal. Const., art. XIIl, 8 32, precluding any suit to
enjoin or impede collection of a tax, did not bar a
class action brought by a city *53 on behalf of all
local governments in the state, against the state, in
which it was alleged that Stats. 1978, ch. 2
(extending mandatory coverage under the state's
unemployment insurance law to include state and
local governments and nonprofit corporations),
mandated a new program or higher level of service
on local agencies for which reimbursement by the
state of local compliance costs was required under
Cal. Const., art. X1l B. The state contended that the
only remedy open to the city was to pay its
unemployment "taxes" and then seek a "refund"
under the "exclusive" procedures set forth in the
Unemployment Insurance Code. However, the city
was not challenging, directly or indirectly, the
validity or application of the unemployment
insurance law as such, or the propriety of any "tax"
assessed thereunder; rather, it claimed that all its
costs of affording unemployment compensation to its
employees were subject to a statutory and
constitutional subvention that the state refused to
make. For the same reasons, the city's claim for
reimbursement for past expenses was not barred.

(4) Constitutional Law §  40--Distribution of
Governmental ~ Powers--Between  Branches  of
Government--Judicial Power.

Under the separation of powers doctrine, the
Legislature cannot be compelled to appropriate or
authorize the disbursement of specific funds.

[See Am.Jur.2d, Constitutional Law, § 316.]

(5a, 5b, 5¢) Judgments § 81--Res Judicata--
Collateral Estoppel-- Public-interest Exception--
Reimbursement to Local Governments for
Unemployment Insurance Costs.
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In a class action by a city on behalf of all local
governments in the state, against the state, in which it
was alleged that Stats. 1978, ch. 2 (extending
mandatory coverage under the state's unemployment
insurance law to include state and local governments
and nonprofit corporations), mandated a new
program or higher level of service on local agencies
for which reimbursement by the state of local
compliance costs was required under Cal. Const., art.
XIII B, the state was not collaterally estopped from
litigating the reimbursement issue. The city and a
county had previously brought an action against the
state, culminating in a Court of Appeal opinion
concluding that reimbursement was required. The
Legislature then declined to appropriate the necessary
funds for disbursement. Even if the formal
prerequisites for collateral estoppel were present, the
public-interest exception to that doctrine governed,
since strict application of the doctrine would
foreclose any reexamination of the earlier holding,
and the consequences of any error transcended those
that would apply to mere private parties. *54

(6) Judgments §  81--Res Judicata--Collateral
Estoppel--Questions of Law.

Generally, collateral estoppel bars a party to a prior
action, or one in privity with him, from relitigating
issues finally decided against him in the earlier
action. However, when the issue is a question of law
rather than of fact, the prior determination is not
conclusive either if injustice would result or if the
public interest requires that relitigation not be
foreclosed.

(7) State of California § 7--Actions--Reimbursement
to Local Governments for Unemployment Insurance
Costs--Summary Judgment--Effect of Failure of
Moving Party to Challenge Prior Summary
Adjudication of Issues.

In a class action by a city, on behalf of all local
governments in the state, against the state, in which it
was alleged that Stats. 1978, ch. 2 (extending
mandatory coverage under the state's unemployment
insurance law to include state and local governments
and nonprofit corporations), mandated a new
program or higher level of service on local agencies
for which reimbursement by the state of local
compliance costs was required under Cal. Const., art.
X1 B, the trial court did not lack the power to grant
summary judgment for the state on the authority of a
newly decided California Supreme Court case. The
trial court had previously granted the city's motion
for summary adjudication of issues, and the state had
failed to seek timely mandamus review of that prior,
contrary order. However, failure to challenge a
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summary adjudication order by the discretionary
avenue of writ review cannot foreclose a party from
asserting subsequent changes in law that render such
a pretrial order incorrect.

(8) Judgments § 68--Res Judicata--ldentity of
Parties--Class Action--Where Prior Action Involved
Individual Claims.

In a class action by a city on behalf of all local
governments in the state, against the state, in which it
was alleged that Stats. 1978, ch. 2 (extending
mandatory coverage under the state's unemployment
insurance law to include state and local governments
and nonprofit corporations), mandated a new
program or higher level of service on local agencies
for which reimbursement by the state of local
compliance costs was required under Cal. Const., art.
X1 B, res judicata did not preclude examination of
an earlier Court of Appeal opinion, in an action by
the city and a county, concluding that reimbursement
was required. The issues presented in the current
action were not limited to the validity of any finally
adjudicated individual claims; rather, they
encompassed the question of the state's subvention
obligations in general under Stats. 1978, ch. 2.

(9a, 9b) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--State-
mandated Programs--Unemployment Insurance *55
Costs.

In a class action by a city on behalf of all local
governments in the state, against the state, in which it
was alleged that Stats. 1978, ch. 2 (extending
mandatory coverage under the state's unemployment
insurance law to include state and local governments
and nonprofit corporations), mandated a new
program or higher level of service on local agencies
for which reimbursement by the state was required
under Cal. Const., art. XIIl B, the trial court did not
err in granting summary judgment for the state on the
ground that the local costs of providing such
coverage were not subject to subvention under Cal.
Const., art. X111 B, or parallel statutes (Rev. & Tax.
Code, former § § 2207, 2231, subd. (a); Gov. Code
8§ § 17514, 17561, subd. (a)). The state had not
compelled provision of new or increased "service to
the public" at the local level, nor had it imposed a
state policy "uniquely” on local governments. The
phrase, "To force programs on local governments," in
the voters' pamphlet relating to Cal. Const., art. XllII
B, 8 6, confirmed that the intent underlying that
section was to require reimbursement to local
agencies for the costs involved in carrying out
functions peculiar to government, not for expenses
incurred by local agencies as an incidental impact of
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laws that apply generally to all state residents and
entities.

[See Cal.Jur.3d, State of California, § 78.]

(10) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--State-
mandated Programs.

The concepts of reimbursable state-mandated costs
in Cal. Const., art. XIIlI B, requiring that the state
reimburse local governments for the costs of state-
mandated new programs or higher levels of service,
and Rev. & Tax. Code, former § § 2207, 2231, are
identical.

(11a, 11b, 11c) State of California 8§ 11--Fiscal
Matters-- Reimbursement to Local Governments--
Federally = Mandated  Programs--Unemployment
Insurance Costs.

Stats. 1978, ch. 2, extending mandatory coverage
under the state's unemployment insurance law to
include state and local governments and nonprofit
corporations, implemented a federal "mandate"
within the meaning of Cal. Const., art. XIIlI B, and
prior statutes restricting local taxation; thus, subject
to superseding constitutional ceilings on taxation by
state and local governments, an agency governed by
Stats. 1978, ch. 2, may tax and spend as necessary to
meet the expenses required to comply with that
legislation. In enacting Stats. 1978, ch. 2, the state
simply did what was necessary to avoid certain and
severe federal penalties upon its resident businesses;
the alternatives were so far beyond the realm of
practical reality that they left the state "without
discretion" to depart from federal *56 standards.
(Disapproving, insofar as it is inconsistent with this
analysis, the decision in City of Sacramento v. State
of California (1984) 156 Cal.App.3d 182 [203

Cal.Rptr. 258].

(12) Constitutional Law § 11--Construction of
Constitutions--Liberality and Flexibility.
Constitutional enactments must receive a liberal,
practical commonsense construction that will meet
changed conditions and the growing needs of the
people. While a constitutional amendment should be
construed in accordance with the natural and ordinary
meaning of its words, the literal language of
enactments may be disregarded to avoid absurd
results and to fulfill the apparent intent of the
framers.

(13) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--Federally
Mandated Programs.
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In determining whether a program is federally
mandated, to exempt its cost from a local
government's statutory taxation limit (Rev. & Tax.
Code, 8 2271), and to exclude any appropriation
required to comply with the mandate from the
constitutional spending limit of the affected entity
(Cal. Const., art. XIlI B, § 9, subd. (b)), the result
will depend on the nature and purpose of the federal
program; whether its design suggests an intent to
coerce; when state and/or local participation began;
the penalties, if any, assessed for withdrawal or
refusal to participate or comply; and any other legal
and practical consequences of nonparticipation,
noncompliance, or withdrawal. The courts and the
Commission on State Mandates must respect the
governing principle of Cal. Const., art. X111 B, § 9,
subd. (b): neither state nor local agencies may escape
their spending limits when their participation in
federal programs is truly voluntary.
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EAGLESON, J.

In response to changes in federal law, chapter 2 of
the Statutes of 1978  (hereafter chapter 2/78)
extended mandatory coverage under the state's
unemployment insurance law to include state and
local governments and nonprofit corporations. Here
we consider whether, in chapter 2/78, the state
"mandate[d] a new program or higher level of
service" on the local agencies, and must therefore
reimburse local compliance costs under article XI1I B
of the California Constitution and related statutes.

We conclude that the state is not required to
reimburse the chapter 2/78 expenses of local
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governments. The obligations imposed by chapter
2/78 fail to meet the "program" and "service"
standards for mandatory subvention we recently set
forth in County of Los Angeles v. State of California
(1987) 43 Cal.3d 46 [233 Cal.Rptr. 38, 729 P.2d 202]
(hereafter County of Los Angeles). Chapter 2/78
imposes no  "unique" obligation on local
governments, nor does it require them to provide new
or increased governmental services to the public. The
Court of Appeal decision, finding the expenses
reimbursable, must therefore be reversed.

However, our holding does not leave local agencies
powerless to counter the fiscal pressures created by
chapter 2/78. Though provisions of the Revenue and
Taxation Code limit local property tax levies, and
article X111 B itself places spending limits on both
state and local governments, “costs mandated by the
federal government" are expressly excluded from
these ceilings. Chapter 2/78 imposes such "federally
mandated™ costs, because it was adopted by the state
under federal coercion tantamount to compulsion.
Hence, subject to overriding limitations on taxation
rates (see, e.g., Cal. Const., art. XIlI A), both state
and local governments may levy and spend for their
chapter 2/78 coverage obligations without reduction
of the fiscal limits applicable to other needs and
services.

l. Facts.

In 1972, and again in 1973, the Legislature enacted
comprehensive schemes for local property tax relief.
Though frequently amended thereafter, these statutes
retained three principal features. First, they placed a
limit on the local property tax rate. Second, they
required the state to reimburse local governments for
their costs resulting from state laws "which mandate
... new program[s] or ... increased level[s] of service"
at the local level. Finally, they allowed local
governments to exceed their property taxation limits
to fund certain other nondiscretionary expenses,
including "costs mandated by the federal
government.” (Stats. 1972, ch. 1406, § 14.7, pp. *58
2961-2967; Stats. 1973, ch. 358, § 3, pp. 783-790;
Rev. & Tax. Code, 8§ 8 2206, 2260 et seq., 2271;
former 8 § 2164.3, 2165, 2167, 2169, 2207, 2231,
Gov. Code, § 17500 et seq.)

Since adoption of the Social Security Act in 1935,
federal law has provided powerful incentives to
enactment of unemployment insurance protection by
the individual states. In current form, the Federal
Unemployment Tax Act (hereafter FUTA) (26 U.S.C.
§ 3301 et seq.) assesses an annual tax upon the gross
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wages paid by covered private employers nationwide.
The tax rate, which has varied over the years, stands
at 6.2 percent for calendar year 1990. (26 U.S.C. § §
3301(1), 3306.) However, employers in a state with a
federally  “certified" unemployment insurance
program may credit their contributions to the state
system against up to 90 percent of the federal tax
(currently computed at 6 percent for this purpose).
(1d., 8 8 3302-3304.) A "certified" state program also
qualifies for federal administrative funds. (42 U.S.C.
§§ 501-503.)

California enacted its unemployment insurance
system "on the eve of the adoption of the Social
Security Act" in 1935 (Steward Machine Co. v. Davis
(1937) 301 U.S. 548, 587-588 [81 L.Ed. 1279, 1291-
1292, 57 S.Ct. 883, 109 A.L.R. 1293]; see Stats.
1935, ch. 352, § 1 et seq., p. 1226 et seq.) and has
sought to maintain federal compliance ever since.
Every other state has also adopted an unemployment
insurance plan in response to the federal stimulus.

In 1976, Congress enacted Public Law number 94-
566 (hereafter Public Law 94-566). Insofar as
pertinent here, Public Law 94-566 amended FUTA to
require for the first time that a "certified" state plan
include coverage of the employees of public
agencies. (Pub.L. No. 94-566 (Oct. 20, 1976) §
115(a), 90 Stat. 2670; 26 U.S.C. § 8§ 3304(a)(6)(A),
3309(a); see 26 U.S.C. § 3306(c)(7).) States which
did not alter their unemployment compensation laws
accordingly faced loss of the federal tax credit and
administrative subsidy.

The Legislature thereafter adopted chapter 2/78 to
conform California's system to Public Law 94-566.
Among other things, chapter 2/78 effectively requires
the state and all local governments, beginning
January 1, 1978, to participate in the state
unemployment insurance system on behalf of their
employees. (Stats. 1978, ch. 2, § 8 12, 24, 31, 36.5,
58-61, pp. 12-14, 16, 18, 24-27; Unemp. Ins. Code, 8§
§ 135, subd. (a), 605, 634.5, 802-804.)

In November 1979, the voters adopted Proposition 4,
adding article XIIl B to the state Constitution. (1)
(See fn. 1.) Article XIIlI B - the so- called "Gann
limit" - restricts the amounts state and local
governments may *59 appropriate and spend each
year from the "proceeds of taxes." (§ § 1, 3, 8, subds.
(8)-(c).) [FN1] In language similar to that of earlier
statutes, article XIII B also requires state
reimbursement of resulting local costs whenever,
after January 1, 1975, "the Legislature or any state
agency mandates a new program or higher level of
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service on any local government, ...." (§ 6.) Such
mandatory state subventions are excluded from the
local agency's spending limit, but included within the
state's. (8 8, subds. (a), (b).) Finally, article XIII B
excludes from either the state or local spending limit
any “[a]ppropriations required for purposes of
complying with mandates of the courts or the federal
government which, without discretion, require an
expenditure for additional services or which
unavoidably make the providing of existing services
more costly." (8 9, subd. (b) [hereafter section 9(b)],
italics added.)

FN1 Article XIII B is to be distinguished
from article XIII A, which was adopted as
Proposition 13 at the June 1978 election.
Article  XIlII' A imposes a direct
constitutional limit on state and local power
to adopt and levy taxes. Articles XIII A and
X1l B work in tandem, together restricting
California governments' power both to levy
and to spend for public purposes. Moreover,
to the extent "federally mandated" costs are
exempt from prior statutory limits on local
taxation (see ante, at pp. 57-58), article XIlII
A eliminates the exemption insofar as it
would allow levies in excess of the
constitutional ceiling.

All further section references are to article
X111 B of the California Constitution, unless
otherwise indicated.

The City of Sacramento (City) and the County of
Los Angeles (County) filed claims with the State
Board of Control (Board) (see Rev. & Tax. Code,
former § 2250 et seq.; see now Gov. Code, 8§ 17550
et seq.) seeking state subvention of the costs imposed
on them by chapter 2/78 during 1978 and portions of
1979. The Board denied the claims, ruling that
chapter 2/78 was an enactment required by federal
law and thus was not a reimbursable state mandate.
On mandamus (Code Civ. Proc., § 1094.5; Rev. &
Tax. Code, former § 2253.5; see now Gov. Code, §
17559), the Sacramento Superior Court overruled the
Board and found the costs reimbursable. The court
ordered the Board to determine the amounts of the
City's and the County's individual claims, and also to
adopt "parameters and guidelines" to be applied in
determining “these ... and other claims" arising under
chapter 2/78. (Rev. & Tax. Code, former § 2253.2;
see now Gov. Code, § § 17555, 17557.) [FN2]
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FN2 The claims for reimbursement were
originally premised entirely on Revenue and
Taxation Code section 2201 et seq. While
the City's and the County's mandamus
petitions were pending in superior court,
article X111 B was adopted. The City and the
County amended their petitions to include
article XIIl B as an additional basis for
relief, and the case proceeded accordingly.

In City of Sacramento v. State of California (1984)
156 Cal.App.3d 182 [203 Cal.Rptr. 258] (hereafter
Sacramento 1), the Court of Appeal affirmed. Among
other things, the court concluded (pp. 194-199) that
chapter 2/78 *60 imposed state-mandated costs
reimbursable under section 6 of article XIII B, since
the potential loss of federal funds and tax credits did
not render Public Law 94-566 so coercive as to
constitute a "[mandate] ... of the federal government"
under section 9(b). (ltalics added.) We denied
hearing.

On remand, the Board determined the amounts due
on the claims originally submitted by the City and the
County. As required by the judgment, the Board also
adopted  "parameters and  guidelines"  for
reimbursement of chapter 2/78 costs to all affected
local agencies. However, during the 1984 session of
the Legislature, no bills were introduced for
reimbursement of pre-1984 costs, and bills to fund
costs in and after 1984 failed passage.

From and after the decision in Sacramento I, the City

paid "under protest" its quarterly billings from the
Employment Development Department (EDD) for
unemployment  compensation. Each  payment
included a claim for refund of unemployment taxes
pursuant to Unemployment Insurance Code section
1176 et seq. EDD responded to the refund claims by
referring the City to its statutory subvention
remedies.

Accordingly, in July 1985, the City began returning
its quarterly billings unpaid. It thereupon commenced
the instant class action in Sacramento Superior Court
on behalf of all local governments in the state.
Named as defendants were the State of California, the
Governor, EDD, the state Controller and Treasurer,
and the Legislature. The complaint sought (1)
injunctive and declaratory relief barring enforcement
of chapter 2/78 in the absence of state subvention; (2)
a writ of mandate directing that past, current, and
future subvention funds be appropriated and
disbursed, and/or that EDD pay local agencies' past,
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current, and  future  unemployment-insurance
contributions from its own budget; and (3) damages
for past failures to reimburse.

Shortly after this suit was filed, the Legislature
appropriated some chapter 2/78 funds for fiscal year
1984-1985 (Stats. 1985, ch. 1217, § § 12, 17, subd.
(b), pp. 4148, 4150), and it subsequently authorized
limited funds in the 1986 Budget Act (Stats. 1986,
ch. 186, § 2.00, p. 1006). On defendants' demurrer,
the trial court later dismissed plaintiffs' claims for
reimbursement for these post-1984 periods. [FN3]
Thereafter, the trial court certified the suit as a class
action and granted plaintiffs' motion for summary
adjudication of issues based on Sacramento I. *61

FN3 The trial court also sustained the
Legislature’s demurrer without leave to
amend and dismissed the Legislature as a
party defendant. The Court of Appeal
affirmed the dismissal in a separate
proceeding. (See City of Sacramento v.
California State Legislature (1986) 187
Cal.App.3d 393 [231 Cal.Rptr. 686].)

While the case remained pending at the trial level,
we decided County of Los Angeles. There we held
that article XI1IlI B, and earlier subvention statutes,
requires state reimbursement only when the state
compels local governments to provide new or
upgraded “programs that carry out the governmental
function of providing services to the public, or ..., to
implement a state policy, [the state] impose[s] unique
requirements on local governments [that] do not
apply generally to all residents and entities in the
state." (43 Cal.3d at p. 56, italics added.)

Defendants in this case thereupon moved for
summary judgment, urging that extension of
unemployment insurance coverage to public
employees satisfied neither reimbursement standard
set forth in County of Los Angeles. The trial court
agreed and awarded summary judgment.

The Court of Appeal reversed on two independent
grounds. First, the court ruled that defendants were
collaterally estopped by Sacramento | to relitigate the
reimbursability of chapter 2/78 costs. Second, the
court found that chapter 2/78 imposed "unique
requirements” on local governments, within the
meaning of County of Los Angeles, since the
legislation was aimed solely at local agencies and
subjected them to obligations from which they were
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previously exempt.
I1. Jurisdiction; Plaintiffs' Exhaustion of Remedies.

(2) After we granted review, we asked the parties
and amici curiae [FN4] to brief whether the current
suit is jurisdictionally barred by any failure of
plaintiffs to exhaust their remedies (see Abelleira v.
District Court of Appeal (1941) 17 Cal.2d 280, 291-
295109 P.2d 942, 132 A.L.R. 715]), or for any other
reason. If so, the summary judgment for defendants
against all plaintiffs was proper notwithstanding the
merits of the subvention claim. In that event, the
judgment of the Court of Appeal must be reversed
without consideration of the substantive issues raised
by the appeal.

FN4 Amicus curiae briefs were filed on
behalf of plaintiffs by (1) the League of
California Cities, the Association of
California Water Agencies, and the Fire
District Association of California, and (2)
the County of Los Angeles and the County
Supervisors Association of California.

However, we find no failure to exhaust which would
bar us from reaching the merits. Defendants concede
plaintiffs exhausted all administrative remedies
provided by the statutes governing subvention of
state-mandated costs. The concession appears correct,
at least as to the City and the County. These two
agencies filed timely claims for reimbursement of
expenses incurred to comply with chapter 2/78.
When the Board initially denied the claims, the City
and the County pursued judicial remedies
culminating in *62 Sacramento I. By direction of the
judgment in Sacramento |, the Board ultimately
upheld the City's and County's 1979 claims,
determined their amount, and adopted "parameters
and guidelines” for statewide reimbursement that
were later included in the Board's government-claims
report to the Legislature. (Rev. & Tax. Code, former
§ § 2253.2, 2255, subd. (a).)

These procedures exhausted the City's and the
County's administrative and judicial avenues, short of
this suit, to obtain redress on the claims adjudicated
in Sacramento I. Insofar as the Legislature thereafter
declined to appropriate the necessary funds for
disbursement by the Controller, the City and the
County were authorized to bring an enforcement
action. (Rev. & Tax. Code, former § 2255, subd. (c);
Gov. Code, § 17612, subd. (b); County of Contra
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Costa v. State of California (1986) 177 Cal.App.3d
62, 72 [222 Cal.Rptr. 750]; see Carmel Valley Fire
Protection Dist. v. State of California (1987) 190
Cal.App.3d 521, 548-549 [234 Cal.Rptr. 795].) [FN5]

FN5 In 1986, the Legislature repealed
sections 2250-2255 of the Revenue and
Taxation Code. (Stats. 1986, ch. 879, § §
37-48, p. 3047.) The Board's functions have
been transferred to the Commission on State
Mandates (Commission), but the procedures
for administrative and judicial determination
of subvention disputes remain functionally
similar. (Gov. Code, § § 17500 et seq.,
17600 et seq.)

(3a) Defendants urge, however, that plaintiffs
essentially are seeking resolution of a "tax" question -
the validity vel non of their unemployment tax
contributions - but have failed to satisfy the special
procedures applicable to such cases. Defendants
insist that because article XIII, section 32, of the
California Constitution broadly precludes any suit to
enjoin or impede collection of a tax (e.g., Calfarm
Ins. Co. v. Deukmejian (1989) 48 Cal.3d 805, 838-
841 [258 Cal.Rptr. 161, 771 P.2d 1247]; Western Qil
& Gas Assn. v. State Bd. of Equalization (1987) 44
Cal.3d 208, 213 [242 Cal.Rptr. 334, 745 P.2d 1360];
Pacific Gas & Electric Co. v. State Bd. of
Equalization (1980) 27 Cal.3d 277, 279-284 [165
Cal.Rptr. 122, 611 P.2d 463]), plaintiffs' claims for
declaratory and injunctive relief are barred.

The only remedy constitutionally open to plaintiffs,
defendants assert, is to pay their unemployment
"taxes" and then seek a "refund" under the
"exclusive"  procedures set forth in the
Unemployment Insurance Code. (Unemp. Ins. Code,
§ § 1176 et seq., 1241, subd. (a).) Insofar as
plaintiffs' complaint does seek reimbursement for
past contributions, defendants suggest, plaintiffs have
not correctly pursued the Unemployment Insurance
Code procedures.

We question, but do not decide, whether a public
entity's contributions to the state unemployment
insurance system can ever constitute a "tax" subject
*63 to article XIII, section 32. Even if so, defendants'
claim lacks merit under the circumstances presented
here.

"The policy behind [article XIII,] section 32 is to
allow revenue collection to continue during [tax]
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litigation so that essential public services dependent
on the funds are not unnecessarily disrupted.
[Citation.] ...." ( Pacific Gas & Electric Co., supra,
27 Cal.3d at p. 283.) The administrative "refund”
procedures established by the unemployment
insurance law are designed to ensure initial
examination of unemployment tax disputes by the
agency with specific expertise in that area.

However, plaintiffs attempt no challenge, direct or
indirect, to the wvalidity or application of the
unemployment insurance law as such, or to the
propriety of any "tax" assessed thereunder. Nor have
plaintiffs bypassed the agency or procedures
established to decide such disputes.

Rather, plaintiffs claim that all their costs of
affording unemployment compensation to their
employees are subject to a statutory and
constitutional subvention which the state refuses to
make. It is incidental that these costs happen to
include what might be characterized as a "tax." As
the subvention statutes require, plaintiffs City and
County have pursued all available remedies before
the agency (formerly the Board, now the
Commission) created to decide subvention issues;
that agency has upheld their submitted claims in full,
but the necessary appropriations have been withheld.

Under these circumstances, the Legislature has
concluded that a local entity should be forced to
continue incurring the unfunded costs subject to
"refund." Rather, the entity is expressly authorized to
bring suit to declare such an unfunded mandate
unenforceable. (Rev. & Tax. Code, former § 2255,
subd. (c); Gov. Code, § 17612, subd. (b).) [FN6]

FN6 Indeed, when the City filed protective
claims for "refund" with EDD in the wake of

Sacramento 1, that agency consistently
disclaimed authority to decide the
subvention issue presented and

"suggest[ed]" that the City pursue its
remedies before the Commission.

The importance of such a remedy stems from the
fundamental legislative prerogative to control
appropriations. (4) Under the separation of powers
doctrine, the Legislature cannot be compelled to
appropriate or authorize the disbursement of specific
funds. (Mandel v. Myers (1981) 29 Cal.3d 531, 540
[174 Cal.Rptr. 841, 629 P.2d 935].) Since the
Legislature will have demonstrated its refusal to fund
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a particular mandate by the time a mandamus action
is filed, the literal "tax refund" process urged by
defendants may often be meaningless.

(3b) Insofar as plaintiffs also seek reimbursement for
past expenses, similar considerations dictate that the
governing statutes are those created *64 to resolve
subvention problems rather than garden-variety
disputes over the unemployment insurance tax. [FN7]
We find nothing in the language, history, or purpose
of article XIIlI, section 32, or of the unemployment
insurance law, which bars the instant complaint. We
therefore have jurisdiction to decide whether chapter
2/78 constitutes a reimbursable mandate.

FN7 As we note above, courts are powerless
to compel appropriations per se. However,
that fact does not render a prayer for
reimbursement of past costs wholly
meaningless.  California  courts  have
previously recognized judicial power to
fashion other appropriate reimbursement
remedies. (See, e.g., Carmel Valley Fire
Protection Dist., supra, 190 Cal.App.3d at
pp. 550-552; also cf. Mandel, supra, 29
Cal.3d at pp. 535-537, 539-552.) Such
power is especially important where
subvention is constitutionally compelled.

I11. Collateral Estoppel; Res Judicata.

(5a) However, plaintiffs claim that because
Sacramento | "finally" decided whether chapter 2/78
constitutes a reimbursable state mandate, the state
and its agents are collaterally estopped from
relitigating the issue here. The Court of Appeal
agreed that the doctrine of collateral estoppel applies.
Under the circumstances, we are not persuaded.

(6) Generally, collateral estoppel bars the party to a
prior action, or one in privity with him, from
relitigating issues finally decided against him in the
earlier action. (Clemmer v. Hartford Insurance Co.
(1978) 22 Cal.3d 865, 874 [151 Cal.Rptr. 285, 587
P.2d 1098].) ... But when the issue is a question of
law rather than of fact, the prior determination is not
conclusive either if injustice would result or if the
public interest requires that relitigation not be
foreclosed. [Citations.] " (Consumers _Lobby
Against Monopolies v. Public Utilities Com. (1979)
25 Cal.3d 891, 902 [160 Cal.Rptr. 124, 603 P.2d

41])
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(5b) Even if the formal prerequisites for collateral
estoppel are present here, the public-interest
exception governs. Whether chapter 2/78 costs are
reimbursable under article X111 B and parallel statutes
constitutes a pure question of law. The state was the
losing party in Sacramento |, and also the only entity
legally affected by that decision. Thus, strict
application of collateral estoppel would foreclose any
reexamination of the holding of that case. The state
would remain bound, and no other person would have
occasion to challenge the precedent.

Yet the consequences of any error transcend those
which would apply to mere private parties. If the
result of Sacramento | is wrong but unimpeachable,
taxpayers statewide will suffer unjustly the
consequences of the state's continuing obligation to
fund the chapter 2/78 costs of local agencies. On the
other hand, if the state fails to appropriate the funds
to meet this *65 obligation, and chapter 2/78
therefore cannot be enforced (Rev. & Tax. Code,
former § 2255, subd. (c); Gov. Code, § 17612, subd.
(b)), the resulting failure to comply with federal law
could cost California employers millions. [FN8] (7)
(See fn. 9.), (5¢) Under these circumstances, neither
stare decisis nor collateral estoppel can permanently
foreclose our ability to examine the reimbursability
of chapter 2/78 costs. [FN9]

FN8 For these reasons, this case is
distinguishable from Slater v. Blackwood
(1975) 15 Cal.3d 791 [126 Cal.Rptr. 225,
543 P.2d 593], cited by the Court of Appeal.
Slater, a suit between private parties, held
only that the "injustice" exception to the rule
of collateral estoppel cannot be based solely
on an intervening change in the law. (P.
796.) Here, as we note, overriding public-
interest issues are involved.

FN9 By the same token, the state has not
ignored available remedies or otherwise
"waived" its right to argue the issues
presented by this appeal. The state
immediately raised the applicability of
County of Los Angeles to this suit once our
decision therein became final.

Plaintiffs claim the instant trial court had no
power to grant summary judgment for
defendants on authority of County of Los
Angeles. Plaintiffs assert that because
defendants failed to seek timely mandamus
review of the prior, contrary order granting
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summary adjudication of issues in plaintiffs'
favor, the issues decided by the earlier order
must be "deemed established." (See Code
Civ. Proc., 8 437c, subd. (f).) We disagree.
Failure to challenge a summary adjudication
order by the discretionary avenue of writ
review cannot foreclose a party from
asserting subsequent changes in law which
render such a pretrial order incorrect.

(8) As below, plaintiffs also argue that
reconsideration of Sacramento | is precluded by res
judicata. They suggest that the prior litigation
resolved not only the legal issues presented by this
appeal, but all claims among the current parties as
well.

Of course, res judicata and the rule of final
judgments bar us from disturbing individual claims or
causes of action, on behalf of specific agencies,
which have been finally adjudicated and are no
longer subject to review. (Code Civ. Proc., § 1908 et
seq.; Slater, supra, 15 Cal.3d at p. 796; Bernhard v.
Bank of America (1942) 19 Cal.2d 807, 810 [122
P.2d 892].) However, the issues presented in the
current action are not limited to the validity of any
such finally adjudicated individual claims. Rather,
they encompass the question of defendants'
subvention obligations in general under chapter 2/78.
We therefore conclude that defendants may contend
in this lawsuit that chapter 2/78 is not a reimbursable
state mandate. [FN10] We turn to the merits of that
issue. *66

FN10 Plaintiffs imply that because the
original claims by the City and the County
were filed decided as statutory "test claims"
(Rev. & Tax. Code, former § § 2218,
2253.2; see now Gov. Code, § § 17555,
17557), the "cause of action" adjudicated
therein encompasses all claims by all local
agencies for all years. However, the obvious
purpose of the statutory "test claim"
procedure is to resolve the legal issue
whether particular state legislation creates
a reimbursable mandate, not to adjudicate
every individual claim for reimbursement
which may thereafter accrue. The "test
claim" result has precedential effect for all
subsequent claims, but res judicata effect
only for the individual claims which were
actually adjudicated.
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IV. "New Program" or "Increased Service"?

(9a) As before, defendants urge that by extending
unemployment insurance coverage to local
government employees, the Legislature did not
mandate a "new program" or an "increased" or
"higher level of service" on local governments. Thus,
they assert, the local costs of providing such coverage
are not subject to subvention under article Xl B
section 6, or parallel statutes. (Rev. & Tax. Code,
former § 8 2207, 2231, subd. (a); Gov. Code, § §
17514, 17561, subd. (a).) The trial court granted
summary judgment for defendants on this basis.
Contrary to the conclusions reached by the Court of
Appeal, the trial court's ruling was correct.

Our analysis is controlled by our decision in County
of Los Angeles. There we determined that a general
increase in workers' compensation benefits did not,
when applied to local governments, constitute a
reimbursable state mandate under article X111 B.

In so holding, we focused on the particular language

of article XIll B, section 6, which requires state
subvention of a local government's costs of any "new
program™ or "increased level of service" imposed
upon it by the state. We dismissed the notion that, by
employing the quoted phrases, the voters intended all
local costs resulting from compliance with state law
to be subject to mandatory reimbursement. Rather,
we explained, "[tlhe concern which prompted the
inclusion of section 6 in article XIlII B was the
perceived attempt by the state to enact legislation or
adopt administrative orders creating programs to be
administered by local agencies, thereby transferring
to those agencies the fiscal responsibility for
providing services which the state believed should be
extended to the public. ..." (43 Cal.3d at p. 56.)

Under these circumstances, we reasoned, the
electorate must have intended the undefined terms
"new program" and "increased level of service" to
carry their "commonly understood meanings ... -
programs that carry out the governmental function of
providing services to the public, or laws which, to
implement a state policy, impose unique
requirements on local governments and do not apply
generally to all residents and entities in the state.”" (43

Cal.3d at p. 56, italics added.)

Local governments' costs of complying with a
general statewide increase in the level of workers'
compensation benefits do not qualify under these
standards, we concluded. As we noted, "... [w]orkers'
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compensation is not a program administered by local
agencies to provide service to the public. (10) (See
fn. 11.) Although local agencies must provide
benefits to *67  their employees ..., they are
indistinguishable in this respect from private
employers. ..." (43 Cal.3d at p. 58.) [FN11]

FN11 While our discussion centered on the
meaning of section 6 of article XIII B, it
relied heavily on the legislative history of
parallel provisions of the 1972 and 1973
property tax relief statutes. When article
X111 B was adopted in November 1979, the
Revenue and Taxation Code already
required state subvention of local "[c]osts
mandated by the state,” defined as "any
increased costs which a local agency is
required to incur as a result of ... [1 ] [a]lny
law enacted after January 1, 1973, which
mandates a new program or an increased
level of service of an existing program.”
(Rev. & Tax. Code, former § § 2207 [italics
added], 2231, subd. (a).) However, a further
statutory definition of "increased level of
service" to include any state mandate "which
makes necessary expanded or additional
costs to a county, city and county, city, or
special district” had been repealed in 1975. (
County of Los Angeles, 43 Cal.3d at p. 55;
see Rev. & Tax. Code, former § 2231, subd.
(e), repealed by Stats. 1975, ch. 486, § 6, p.
999.) We found the repealer significant to
the limited meaning of the statutory term
"increased level of service" as later
incorporated in article XIIl B. (43 Cal.3d at
pp. 55-56.) Our implicit conclusion, which
we now make explicit, was that the statutory
and constitutional concepts of reimbursable
state-mandated costs are identical.

(9b) Similar considerations apply here. By requiring
local governments to provide unemployment
compensation protection to their own employees, the
state has not compelled provision of new or increased
"service to the public" at the local level. Nor has it
imposed a state policy "unique[ly]* on local
governments. Most private employers in the state
already were required to provide unemployment
protection to their employees. Extension of this
requirement to local governments, together with the
state government and nonprofit corporations, merely
makes the local agencies “indistinguishable in this
respect from private employers."”
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Plaintiffs nonetheless suggest there are several bases
for reaching a different result here than in County of
Los Angeles. None of the asserted distinctions has
merit.

Plaintiffs first note the proponents' declaration in the

voters' pamphlet that the purpose of article XlIIl B
section 6, was to prevent the state from "forcing"
unfunded programs on local agencies. Plaintiffs
invoke this pamphlet language for the proposition
that any new cost "forced" on local governments by
state law is subject to subvention.

The claim is directly contrary to our holding in
County of Los Angeles. As we explained, "[i]n ...
context, the [pamphlet] phrase 'to force programs on
local governments' confirms that the intent
underlying section 6 [of article X111 B] was to require
reimbursement to local agencies for the costs
involved in carrying out functions peculiar to
government, not for expenses incurred by local
agencies as an incidental impact of laws that apply
generally to all state residents and entities. ... [{ ] The
language of section 6 is far too vague to support an
inference that ... each time the Legislature *68
passes a law of general application it must discern the
likely effect on local governments and provide an
appropriation to pay for any incidental increase in
local costs. ..." (43 Cal.3d at pp. 56-57, italics added.)
[FN12]

FN12 Indeed, our reasoning here was
expressly foreshadowed in County of Los
Angeles. There we observed: "The Court of
Appeal reached a different conclusion in
[Sacramento ], with respect to a newly
enacted law requiring that all public
employees be covered by unemployment
insurance. Approaching the question as ...
whether the expense was a 'state mandated
cost,' rather than as whether the provision of
an employee benefit was a ' program or
service' within the meaning of the
Constitution, the court concluded that
reimbursement was required. To the extent
that this decision is inconsistent with our
conclusion here, it is disapproved." (43
Cal.3d at p. 58, fn. 10.)

Plaintiffs next urge the Court of Appeal's premise -
that chapter 2/78 did impose a "unique" requirement
on local agencies within the meaning of County of
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Los Angeles, since it applied only to them, and
compelled costs to which they were not previously
subject. Plaintiffs cite our recent decision in Lucia
Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830 [244 Cal.Rptr. 677, 750 P.2d 318]. There we
held, inter alia, that by requiring each local school
district to contribute part of the expense of educating
its handicapped students in state-run schools - a cost
previously absorbed entirely by the state - the
Legislature created a "new program" subject to
subvention under article XIIl B, section 6. As we
observed, "although the schools for the handicapped
have been operated by the state for many years, the
program was new insofar as [the local districts] are
concerned ...." (P. 835, italics added.)

Lucia Mar is inapposite here. The education of
handicapped students was clearly a traditional
governmental "service to the public,” and it qualified
as a "program” on that basis. This function had long
been performed by the state, and the only issue was
whether the belated shifting of the program'’s costs to
local governments made it "new" for subvention
purposes. A negative answer to that question would
have undermined a central purpose of article Xl B
section 6 - to prevent the state's transfer of the cost of
government from itself to the local level.

Here, the issue is whether costs unrelated to the
provision of public services are nonetheless
reimbursable costs of government, because they are
imposed on local governments "unique[ly]," and not
merely as an incident of compliance with general
laws. State and local governments, and non-profit
corporations, had previously enjoyed a special
exemption from requirements imposed on most other
employers in the state and nation. Chapter 2/78
merely eliminated the exemption and made these
previously exempted entities subject to the general
rule. By doing so, it may have imposed a requirement
"new" to local agencies, but that requirement was not
"unique." *69

The distinction proposed by plaintiffs would have an
anomalous result. The state could avoid subvention
under County of Los Angeles standards by imposing
new obligations on the public and private sectors at
the same time. However, if it chose to proceed by
stages, extending such obligations first to private
entities, and only later to local governments, it would
have to pay. This was not the intent of our recent
decision.

Next, plaintiffs complain that the new costs imposed
on local governments by chapter 2/78 are too great to
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be deemed "incidental” within the meaning of County
of Los Angeles. However, our decision did not use the
word "incidental" to mean merely "insignificant in
amount." Rather, we declared that the state need not
reimburse  local governments for  expenses
incidentally imposed upon them by laws of general
application. In County of Los Angeles, we assumed
that the expenses imposed in common on the private
and public sectors by such a general law - as by the
across-the-board increase in workers' compensation
benefits there at issue - might be substantial.
Notwithstanding this possibility, we found the voters
did not intend to require a state subsidy of the public
sector in such cases. (43 Cal.3d at pp. 56-58.)

Finally, plaintiffs and their amici curiae urge us to
overrule County of Los Angeles. They insist that our
"program™ and "unique requirement” limitations
conflict with the language and purpose of article XIlI
B. First, they note that nonreimbursable state-
mandated costs are expressly listed in subdivisions
(@) through (c) of article XIII B, section 6. [FN13]
Under the maxim inclusio unius est exclusio alterius,
they reason, further exceptions may not be implied.
Second, they assert, our limiting construction allows
the state to "force" many costly but unfunded
requirements on local governments, which the latter
must absorb without relief from their own article XlliI
B spending limits. This, they aver, cannot have been
the voters' intent.

FN13 Article XII1 B, section 6, provides that
the state shall provide a subvention of funds
to reimburse a local agency for costs
incurred by the agency "[w]henever the
[state] mandates [on the agency] a new
program or higher level of service ..., except
that the Legislature may, but need not,
provide such subvention of funds for the
following mandates: [ ] (a) Legislative
mandates requested by the local agency
affected; [1 ] (b) Legislation defining a new
crime or changing an existing definition of a
crime; or [T ] (c) Legislative mandates
enacted prior to January 1, 1975, or
executive orders or regulations initially
implementing legislation enacted prior to
January 1, 1975."

These arguments misapprehend both the language of
article XIIl B, section 6, and our County of Los
Angeles holding. Our reasoning in that case is not
inconsistent with subdivisions (a) through (c) of
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section 6. Those paragraphs simply exclude certain
state-imposed costs even if they would otherwise be
reimbursable under the "new program" or "increased
service" *70 standards. Subdivisions (a) through (c)
do not purport to define what constitutes a "new
program" or “increased level of service.”

Moreover, the “"program” and "service" standards
developed in County of Los Angeles create no undue
risk that the state will impose expensive unfunded
obligations against local agencies' article Xl B
spending limits. On the contrary, our standards
require reimbursement whenever the state freely
chooses to impose on local agencies any peculiarly
"governmental” cost which they were not previously
required to absorb.

On the other hand, as we explained in County of Los
Angeles, extension of the subvention requirements to
costs "incidentally" imposed on local governments
would require the Legislature to assess the fiscal
effect on local agencies of each law of general
application. Moreover, it would subject much general
legislation to the supermajority vote required to pass
a companion local-government revenue bill. Each
such necessary appropriation would, in turn, cut into
the state's article XII1 B spending limit. (8 8, subd.
(@).) We concluded that nothing in the language,
history, or apparent purpose of article XlIl B
suggested such far-reaching limitations on legitimate
state power. (43 Cal.3d at pp. 56-58.)

We remain persuaded by this reasoning. [FN14] We
decline to overrule County of Los Angeles. Under the
teaching of that case, we hold that chapter 2/78
imposes no local costs which must be reimbursed
pursuant to article XIIl B, section 6, and parallel
statutes.

FN14 Nor do we agree that subvention
depends on whether the "benefit" of a state-
imposed local requirement falls principally
at the state or local level. Attempts to apply
such a "benefit" test to the myriad of
individual cases could easily produce
debates bordering on the metaphysical.
Nothing in the language or history of article
X111 B, or prior subvention statutes, suggests
an intent to force such debates upon the
Legislature each time it considers legislation
affecting local governments.

V. "Federal" Mandate?
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(11a) This case proceeded through the Court of
Appeal solely on the issue whether chapter 2/78
constitutes a reimbursable "state mandate,"” as defined
in County of Los Angeles. After we granted review,
and in the public interest, we also decided to
reexamine a related holding contained in Sacramento
| - that chapter 2/78 does not qualify as a "federal”
mandate.

Proper application of the "federal mandate" concept
has important implications beyond subvention. A
""cost mandated by the federal government" is exempt
from a local government's statutory taxation limit.
(Rev. & Tax. Code, § 2271.) Moreover, an
appropriation required to comply with a *71 federal
mandate is excluded from the constitutional spending
limit of any affected entity, state or local (Cal. Const.
art. XIlI B, § 9 (b)). Accordingly, we requested
supplemental briefs on this question. [FN15]

FN15 For the reasons expressed in part Ill,
ante, our consideration of this issue is not
foreclosed by principles of collateral
estoppel.

After due consideration, we reject Sacramento I's
premise. We conclude that chapter 2/78 does impose
"costs mandated by the federal government," as
described in article XIIl B and parallel statutes.
[FN16]

FN16 In Sacramento I, both the parties and
the Court of Appeal assumed that if a cost
was "federally mandated,” it was therefore
not a “state mandated" cost subject to
subvention. In other words, it was assumed,
an expense could not be both "state
mandated" and "federally mandated,” even if
imposed by the state wunder federal
compulsion. It was in this context that
Sacramento | addressed the "federal
mandate" issue. (See also Carmel Valley
Fire Protection Dist., supra, 190 Cal.App.3d
at p. 543.) We here express no view on the
question whether "federal" and “state"
mandates are mutually exclusive for
purposes of state subvention, but leave that
issue for another day. We decide only that,
insofar as an expense is “federally
mandated,” as described in the state
Constitution and statutes, it is exempt from
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the pertinent taxation and spending limits.

Article XIIl B, section 9(b), defines federally
mandated appropriations as those "required for
purposes of complying with mandates of ... the
federal government which, without discretion, require
an expenditure for additional services or which
unavoidably make the providing of existing services
more costly.” (Italics added.)

As in Sacramento I, plaintiffs argue that the words
"without discretion" and "unavoidably" require clear
legal compulsion not present in Public Law 94-566.
Defendants respond, as before, that the consequences
of California's failure to comply with the federal
"carrot and stick" scheme were so substantial that the
state had no realistic "discretion™ to refuse. [FN17] In
Sacramento I, the Court of Appeal adopted plaintiffs'
narrow view. On reflection, we disagree.

FN17 lronically, the local agencies here
argue against a "federal mandate," with the
state in opposition to that view. An anti-
"federal mandate" position seems directly
contrary to the local agencies' interests,
since its acceptance would mean the
agencies are not eligible for exemptions
from their pertinent taxing and spending
limits. However, all parties appear still
bound by the premise of Sacramento I that if
a cost is "federally mandated," it is ineligible
for state subvention. As noted above (see fn.
16, ante), we do not decide that issue here.

Though section 9(b) seems plain on its face, we find
a latent ambiguity in context. At the time article XIlII
B was adopted, United States Supreme Court
decisions construing the Tenth Amendment severely
limited federal power to dictate policy or programs to
the sovereign states or their subdivisions. [FN18]
Indeed, by its early ruling that federal unemployment
insurance *72 laws did not violate state sovereignty
insofar as they merely employed a "carrot and stick"
to induce state compliance ( Steward Machine Co. v.
Davis, supra, 301 U.S. 548, 585-593 [81 L.Ed. 1279,
1290-1294]), the high court helped set the stage for
two generations of pervasive federal regulation by
this indirect means. [FN19]

FN18 The Tenth Amendment to the United
States Constitution provides: "The powers
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not delegated to the United States by the
Constitution, nor prohibited by it to the
States, are reserved to the States
respectively, or to the people."”

FN19 The traditional categorical-aid
provisions of the Social Security Act (e.g.,
42 USC. § § 301 et seq. [old-age
assistance], 601 et seq. [aid to needy
families with dependent children], 1201 et
seq. [aid to the blind], 1351 et seq. [aid to
the permanently and totally disabled]), and
statutes concerned with occupational safety
and health (e.g., 29 U.S.C. 8§ 651 et seq.),
highways and mass transit (e.g., 23 U.S.C. §
101 et seq.), education (e.g., 20 U.S.C. §
241a et seq.), and air and water pollution
(e.9., 33 U.S.C. 8§ 1251 et seq., 1311 et
seq.; 42 U.S.C. § 7401 et seq.) are but a few
examples of federal laws imposing greater
or lesser degrees of inducement to state and
local compliance with federal policies and
programs.

Just three years before article XIII B was adopted,
the court struck down, on Tenth Amendment
grounds, Congress's effort to extend the minimum-
wage and maximum-hour requirements of the Fair
Labor Standards Act directly to local government
employees. (National League of Cities v. Usery
(1976) 426 U.S. 833 [49 L.Ed.2d 245, 96 S.Ct.
2465].) Overruling earlier authority (see Maryland v.
Wirtz (1968) 392 U.S. 183 [20 L.Ed.2d 1020, 88
S.Ct. 2017]), the court held in Usery, supra, that
constitutional principles of federalism prohibit
Congress from wusing its otherwise "plenary"
commerce power against the "States as States," so as
to interfere with the essential “attributes of [state
government] sovereignty." (426 U.S. at pp. 840-855
[49 L.Ed.2d at pp. 250-260].) Accordingly, said the
court, Congress could not "force directly upon the
States its choices as to how essential decisions
regarding the conduct of integral governmental
functions are to be made. ..." ( Id., at p. 855 [49
L.Ed.2d at p. 259].)

Usery dealt with federal efforts to regulate sovereign
units of government as employers. However, the
court's rationale obviously applied with equal or
greater force to direct federal regulation of state and
local governments as governments. Under Usery's
reasoning, it seems manifest that Congress's direct
power to require or prohibit substantive
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governmental policies or programs by state or local
agencies was greatly curtailed. Such power would
interfere impermissibly with "integral governmental
functions" and essential  "attributes of [state]
sovereignty. [FN20] *73

FN20 Hodel v. Virginia Surface Mining &
Recl. Assn. (1981) 452 U.S. 264 [69 L.Ed.2d
1, 101 S.Ct. 2352] later implicitly confirmed
this premise. There, Virginia mine operators
challenged a federal surface-mining
regulatory scheme on grounds it displaced
state authority and sovereignty. The federal
law imposed minimum federal standards, to
be enforced by federal or state officials at
the state's choice, and allowed states to take
over regulation by imposing equal or higher
standards of their own. (30 U.S.C. § § 1201
et seq., 1251-1254.) The court upheld the
program, noting it regulated private persons,
not the "States as States. " Moreover, said
the court, since states were not ordered to
adopt their own surface-mining standards,
"there can be no suggestion that the Act
commandeers the legislative processes of
the States by directly compelling them to
enact and enforce a federal regulatory

program. [Citations.] .... " (452 U.S. at pp.
286-288 [69 L.Ed.2d at pp. 22-24].)

After article XIlI B's adoption, both the result and the
reasoning of Usery were overruled in Garcia v. San
Antonio Metro. Transit Auth. (1985) 469 U.S. 528
[83 L.Ed.2d 1016, 105 S.Ct. 1005]. In Garcia, a five-
justice majority concluded that the political structure
of the federal system, rather than rigid categories of
inviolable state "sovereignty," constitutes state and
local governments' primary protection against
Congress's overreaching efforts to regulate them. (
Pp. 547-555 [83 L.Ed.2d at pp. 1031-1037].)

However, this later development does not alter two
crucial facts extant when article XIIl B was enacted.
First, the power of the federal government to impose
its direct regulatory will on state and local agencies
was then sharply in doubt. Second, in conformity
with this principle, the vast bulk of cost- producing
federal influence on government at the state and local
levels was by inducement or incentive rather than
direct compulsion. [FN21] That remains so to this
day.
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(Cite as: 50 Cal.3d 51)

FN21 The United States Constitution
includes specific limitations on the subject-
matter jurisdiction of state and local
governments (art. I, § 10), imposes certain
direct obligations and restrictions on the
"States as States” (e.g., art. I, 8 2, cls. 1, 4;
art. 1,8 3,cls. 1, 2;art 11,8 1, cl. 2; art. IV,
88 1, 2, cls. 1, 2; Amends. XIV, XV), and
grants Congress power to prevent denial of
certain constitutional rights by the states
(Amends. XIII, XIV, XV). Obviously,
however, these provisions account for only a
minute portion of the costs incurred by state
and local governments as a result of federal
programs and regulations.

Thus, if article XIIl B's reference to "federal
mandates” were limited to strict legal compulsion by
the federal government, it would have been largely
superfluous. [FN22] (12) It is well settled that
"constitutional ... enactments must receive a liberal,
practical common-sense construction which will meet
changed conditions and the growing needs of the
people. [Citations.] ...." (Amador Valley Joint Union
High Sch. Dist. v. State Bd. of Equalization (1978) 22
Cal.3d 208, 245 [149 Cal.Rptr. 239, 583 P.2d 1281].)
While "[a] constitutional amendment should be
construed in accordance with the natural and ordinary
meaning of its words[,] [citation] [, t]he literal
language of enactments may be disregarded to avoid
absurd results and to fulfill the apparent intent of the
framers. [Citations.]" (Ibid.)

FN22 For this reason, federal cases cited by
plaintiffs and their amici curiae for the
proposition that Public Law 94-566 is not
"coercive " (e.g., County of Los Angeles,
Cal. v. Marshall (D.C. Cir. 1980) 631 F.2d
767 [203 App.D.C. 185]; State, etc. v.
Marshall (1st. Cir. 1980) 616 F.2d 240) are
inapposite. Those decisions applied Tenth
Amendment principles to determine whether
Public Law 94-566 was constitutionally
valid. Had Public Law 94-566 been struck
down on this ground, it would not have
resulted in local costs to which the "federal
mandate" provisions of article X1l B might
extend. Thus, applying the Tenth
Amendment cases to determine whether a
cost is "federally mandated " for purposes of
article XIII B presents a problem in circular
reasoning.
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(11b) As the drafters and adopters of article X1l B
must have understood, certain regulatory standards
imposed by the federal government *74  under
"cooperative federalism" schemes are coercive on the
states and localities in every practical sense. The
instant facts amply illustrate the point. Joint federal-
state operation of a system of unemployment
compensation has been a fundamental aspect of our
political fabric since the Great Depression. California
had afforded federally “certified" unemployment
insurance protection to its workers for over 40 years
by the time Public Law 94-566, chapter 2/78, and
article XIlI B were adopted. Every other state also
operated such a system. If California failed to
conform its plan to new federal requirements as they
arose, its businesses faced a new and serious penalty
- full, double unemployment taxation by both state
and federal governments. Besides constituting an
intolerable expense against the state's economy on its
face, this double taxation would place California
employers at a serious competitive disadvantage
against their counterparts in states which remained in
federal compliance.

Plaintiffs and their amici curiae suggest California
could have chosen to terminate its own
unemployment insurance system, thus leaving the
state's employers faced only with the federal tax.
However, we cannot imagine the drafters and
adopters of article XIIl B intended to force the state
to such draconian ends.

Here, the state simply did what was necessary to
avoid certain and severe federal penalties upon its
resident businesses. The alternatives were so far
beyond the realm of practical reality that they left the
state "without discretion” to depart from federal
standards. We therefore conclude that the state acted
in response to a federal "mandate” for purposes of
article X111 B. [FN23] *75

FN23 The dissent cites two older cases for
the premise that in antidebt and antispending
measures, the exception recognized for
"mandatory” costs and expenditures has
traditionally been limited to obligations
imposed by law. Neither cited decision is
dispositive or persuasive here. County of Los
Angeles v. Byram (1951) 36 Cal.2d 694 [227
P.2d 4], and the cases therein cited, concern
the constitutional provision (Cal. Const.,
former art. XI, § 18, see now art. XVI, § 18
(hereafter section 18)) which prohibits local
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governments, absent voter approval, from
incurring debts or liabilities which exceed in
any year the income or revenue provided for
such year. Section 18 is absolute on its face
and, unlike article XIII B, it contains no
express exception for mandatory expenses.
Though sometimes founded on contorted
linguistic analyses (see, e.g., City of Long
Beach v. Lisenby (1919) 180 Cal. 52, 56
[179 P. 198]), the implied exceptions to
section 18, as recognized in Byram and other
cases, arise from a rule of necessity and
despite the absolute constitutional language.
Such implied exceptions must, of course, be
narrowly confined.

On the other hand, County of Los Angeles v.
Payne (1937) 8 Cal.2d 563 [66 P.2d 658],
also cited by the dissent, construed former
Political Code section 3714, which limited a
local government's annual expenditures to
its previously adopted budget. Section 3714
did contain an express exception for
"mandatory expenses required by law."
(Italics added.) Payne's adherence to the
explicit terms of the statutory exception is
hardly remarkable.

In contrast with the measure considered in
Byram, article XIII B and the Revenue and
Taxation Code do expressly exempt
"federally mandated " expenses from the
pertinent taxation and appropriations limits.
Unlike the measure construed in Payne,
neither article XIIlI B nor the Revenue and
Taxation Code expressly limit their
exemptions to obligations " required by
law." Article XIIl B uses the broader terms
"unavoidably " and "without discretion,"
suggesting recognition by the drafters and
voters that forces beyond strict legal
compulsion may produce expenses that are
realistically involuntary. The Revenue and
Taxation Code explicitly includes coercive
federal “carrot and stick" requirements
within the federally "mandated" costs
exempt from statutory property tax limits.
(Rev. & Tax. Code, § 2206.)

Unlike the Sacramento | court, we deem significant
the Legislature's persistent agreement with our
construction. In 1980, after the adoption of article
XIII B, it amended the statutory definition of "costs
mandated by the federal government™ to provide that
these include "costs resulting from enactment of a
state law or regulation where failure to enact such
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law or regulation to meet specific federal program or
service requirements would result in substantial
monetary penalties or loss of funds to public or
private persons in the state. ..." (Rev. & Tax. Code, §
2206, italics added; Stats. 1980, ch. 1256, § 3, p.
4247.)

In Sacramento |, the Court of Appeal declined to
apply this statutory amendment "retroactively” to
article X111 B. (156 Cal.App.3d at pp. 197- 198.) The
Legislature immediately responded. In 1984 statutes
enacted for the express purpose of "implement[ing]"
article XIIl B (see Gov. Code, § 17500), the
Legislature reiterated its 1980 definition. (Id., §
17513; Stats. 1984, ch. 1459, § 1, p. 5114.) [FN24]

FN24 Plaintiffs suggest that by reenacting
this language in the wake of Sacramento I,
the Legislature "acquiesced" in the Court of
Appeal's narrow definition of "costs
mandated by the federal government." We
are not persuaded. Sacramento | did not
construe the statutory language; it simply
found a postdated statute irrelevant to the
proper interpretation of article XlIll B. By
later readopting its expanded definition in
statutes designed to "implement" article XI1I
B, the Legislature  expressed its
disagreement with Sacramento I, not its
acquiescence. Contrary to the implications
of Sacramento |, legislative efforts to
resolve  ambiguities in  constitutional
language are entitled to serious judicial
consideration. (See authorities cited ante.)

Plaintiffs contend that  these statutory
pronouncements deserve little interpretive weight
since, among other things, they are “internally
inconsistent.” Plaintiffs stress the proviso in Revenue
and Taxation Code, section 2206, and in Government
Code, section 17513, that the phrase ™ [c]osts
mandated by the federal government' does not
include costs which are specifically reimbursed or
funded by the federal or state government or
programs or services which may be implemented at
the option of the state, local agency, or school
district.” (Italics added.)

We see no fatal inconsistencies. The first clause of
the proviso merely confirms, as article XIII B itself
specifies, that program funds voluntarily provided by
another unit of government may not be excluded
from the *76 spending limits of recipient local
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agencies. (Compare art. X1l B, 8§ 8 8, subd. (b),
9(b).) The second clause isolates a concern which we
share - that state or local governments might
otherwise claim "federally mandated costs " even
where participation in a federal program, or
compliance with federal " standards,” is a matter of
true choice. (Cf., e.g., Carmel Valley Fire Protection
Dist., supra, 190 Cal.App.3d at pp. 542-544.) [FN25]

FN25 In the Carmel Valley case, the state
claimed, among other things, that local costs
of purchasing protective clothing and
equipment for firefighters, as required by
regulations under the California
Occupational Safety and Health Act,
constituted a nonreimbursable "federal
mandate " because the California standards
merely  "implemented"  federal law.
However, the evidence was contrary; a letter
from the federal Occupational Safety and
Health Administration disclaimed federal
jurisdiction over California's political
subdivisions and stated that state and federal
standards  were independent. (190
Cal.App.3d at pp. 543-544.) Examination of
the pertinent statutory scheme reinforces the
view that compliance with federal standards
in this area is "optional" with the state.
Other than loss of limited federal
administrative funds (29 U.S.C. 8§ 672(q)),
the only sanction for California's decision
not to maintain a federally approved
occupational safety and health system is that
federal standards, administered by federal
personnel, will then prevail within the state.
(Id., 8 667(b)-(h).)

Given the variety of cooperative federal-state-local
programs, we here attempt no final test for
"mandatory” versus "optional” compliance with
federal law. (13) A determination in each case must
depend on such factors as the nature and purpose of
the federal program; whether its design suggests an
intent to coerce; when state and/or local participation
began; the penalties, if any, assessed for withdrawal
or refusal to participate or comply; and any other
legal and practical consequences of nonparticipation,
noncompliance, or withdrawal. Always, the courts
and the Commission must respect the governing
principle of article X1l B, section 9(b): neither state
nor local agencies may escape their spending limits
when their participation in federal programs is truly
voluntary.
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(11c) For reasons expressed above, we are satisfied
under these standards that chapter 2/78 did
implement a federal "mandate” within the meaning of
article XIll B and prior statutes restricting local
taxation. Hence, subject to superseding constitutional
ceilings on taxation by state and local governments,
an agency governed by chapter 2/78 may tax and
spend as necessary to meet the expenses required to
comply with that legislation. To the extent
Sacramento | is inconsistent with our analysis, that
decision is disapproved.

V1. Conclusion.

We have concluded that chapter 2/78 is a "federal
mandate” which exempts affected state and local
agencies from pertinent limits on their power to tax,
appropriate, and spend. However, local governments'
expenses *77 of complying with chapter 2/78 are not
subject to compulsory state subvention, because
chapter 2/78 imposed no new or increased "program
or service," and no "unique" requirement, on local
agencies. The contrary judgment of the Court of
Appeal is reversed.

Lucas, C. J., Mosk, J., Broussard, J., Panelli, J., and
Kennard, J., concurred.

KAUFMAN, J.,
Concurring and Dissenting.

I concur in the judgment. Given this court's decision
in County of Los Angeles v. State of California
(1987) 43 Cal.3d 46 [233 Cal.Rptr. 38, 729 P.2d
202], 1 am compelled to agree that the obligation
imposed on local governments by the 1978 state
unemployment insurance legislation is not a "new
program or higher level of service" within the
meaning of article X1l B, section 6, of the California
Constitution, and that for this reason the state is not
constitutionally obligated to provide a subvention of
funds to reimburse the unemployment insurance costs
of local governments. | respectfully dissent, however,
from the additional conclusion, stated in part V of the
majority opinion, that these unemployment insurance
costs are "mandates of ... the federal government"
and therefore exempt from the state and local
government appropriation limits of article X1I1 B and
from property taxation limits imposed by statute. In
reaching this additional conclusion the majority
decides an issue not raised by the parties and
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completely outside the scope of this action. As so
often happens when a court reaches beyond the
confines of the case before it to render a gratuitous
advisory opinion, the majority decides the issue
incorrectly.

All too frequently in recent years (see, e.g., S. G.
Borello & Sons, Inc. v. Department of Industrial
Relations (1989) 48 Cal.3d 341, 345, fn. 1 [256
Cal.Rptr. 543, 769 P.2d 399]) this court, in its
misguided zeal to provide enlightenment, has reached
out to decide an issue not tendered by the parties. The
majority's failure to exercise proper judicial restraint
in the instant case is another example of this trend
and one | find particularly disturbing since it violates
a fundamental and venerable tenet of judicial practice
- i.e., "A court will not decide a constitutional
question unless such construction is absolutely
necessary.”" (Estate of Johnson (1903) 139 Cal. 532,
534 [73 P. 424]; accord, People v. Williams (1976)
16 Cal.3d 663, 667 [128 Cal.Rptr. 888, 547 P.2d
1000]; Palermo v. Stockton Theatres, Inc. (1948) 32
Cal.2d 53, 65 [195 P.2d 1].) The federal mandate
issue which the majority here decides, because it
turns on the proper construction of article XlIIl B
section 9, of our state Constitution, is a constitutional
issue. Using this case to resolve that issue is, to my
mind, indefensible.

To see just how far the majority has wandered from
the issues essential to the proper resolution of this
case, one need only point out that this action *78
was not brought to settle a dispute about taxation or
appropriation limits, nor has this court been informed
that any such dispute exists. Rather, this action was
brought to enforce the holding in City of Sacramento
v. State of California (1984) 156 Cal.App.3d 182
[203 Cal.Rptr. 258] (Sacramento 1), that the state is
constitutionally  obligated to  reimburse the
unemployment insurance costs of local governments.
The governmental entities litigating this proceeding
have not sought a judicial determination of the 1978
unemployment insurance legislation's effect on their
statutory or constitutional taxing or spending limits,
nor have they raised any issue regarding whether
unemployment insurance costs are federally
mandated for any purpose. The federal mandate issue
was first injected into the case by this court when we
requested additional briefing on the questions
whether the unemployment insurance costs of local
governments are federally mandated under article
XIII B, section 9, of the state Constitution and, if so,
whether this conclusion necessarily exempts the state
from any obligation it might otherwise have to
reimburse local governments for these costs.
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The majority's federal mandate discussion does not
even provide an alternative ground for the holding
denying reimbursement of local governments'
unemployment insurance costs, for the majority
purports to decide whether unemployment insurance
costs are federally mandated without deciding
whether resolution of this issue has any bearing on
entitlement to reimbursement (see maj. opn., ante, p.
71, fn. 16). The majority's only justification for
deciding whether unemployment insurance costs are
federally mandated is that the issue has " important
implications" inasmuch as federally mandated costs
are "exempt from a local government's statutory
taxation limit (Rev. & Tax. Code, § 2271) " and
"from the constitutional spending limit of any
affected entity, state or local (Cal. Const., art. X111 B,
8§ 9(b))." (Maj. opn., ante, pp. 70-71.) But the present
case is an inappropriate vehicle for deciding these
weighty issues since neither the state nor the local
entities have any reason to contest the other's
exemptions from spending or taxation limits. In other
words, the parties now before us are not adverse on
these issues and so have not defined and argued
opposing points of view with the vigor and
thoroughness essential to proper judicial resolution of
complex legal questions, particularly those of
constitutional magnitude. Those who might have
argued in favor of including unemployment insurance
costs in the taxing and spending limits - for example,
the proponents of the initiative measure by which
article XIlI B was enacted - are not represented in
this proceeding.

Were the issue properly presented in this case, I
would conclude that the unemployment insurance
costs are not federally mandated. The text of a
constitution "should be construed in accordance with
the natural and ordinary meaning of its words."
(*79Amador Valley Joint Union High Sch. Dist. v.
State Bd. of Equalization (1978) 22 Cal.3d 208, 245
[149 Cal.Rptr. 239, 583 P.2d 1281].) The language at
issue here excludes from the definition of "
appropriations  subject to limitation"  those
appropriations " required for purposes of complying
with mandates of the courts or the federal
government which, without discretion, require an
expenditure for additional services or which
unavoidably make the providing of existing services
more costly. " (Cal. Const., art. XIII B, § 9, subd.
(b), italics added.)

The meaning of this language is clear; to look
beyond the text for some other meaning is both
unnecessary and improper under accepted rules of
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constitutional interpretation. (See State Board of
Education v. Levit (1959) 52 Cal.2d 441, 462 [343
P.2d 8]; People v. Knowles (1950) 35 Cal.2d 175,
182-183 [217 P.2d 1].) A "mandate" is "an order,
command [or] charge." (Xth Olympiad Com. v.
American Olym. Assn. (1935) 2 Cal.2d 600, 604 [42
P.2d 1023]; see also, Morris v. County of Marin
(1977) 18 Cal.3d 901, 908 [136 Cal.Rptr. 251, 559
P.2d 606] ["mandatory duty" is "an obligatory duty
which a governmental entity is required to perform"];
Bridgman v. American Book Co. (1958) 12 Misc.2d
63, 66 [173 N.Y.S.2d 502, 506] ['mandate” is "a
command, order or direction ... which a person is
bound to obey"].) The mandates to which the
constitutional provision at issue refers are those "of
the courts or the federal government." The coercive
force of court mandates is, of course, the force of
law. That "mandates of ... the federal government"
are similarly limited to those obligations imposed by
force of federal law is shown not only by the term
"mandate” itself but also by the terms "without
discretion " and unavoidably,” which plainly
exclude any form of inducement using political or
economic pressure rather than legal compulsion.

Laws limiting governmental appropriations and
indebtedness have traditionally exempted two
categories of expenditures: those required to meet
emergencies and those required to satisfy duties or
mandates imposed by law. (See, e.g., County of Los
Angeles v. Byram (1951) 36 Cal.2d 694, 698-700
[227 P.2d 4]; County of Los Angeles v. Payne (1937)
8 Cal.2d 563, 569-575 [66 P.2d 658]; State v. City
Council of City of Helena (1939) 108 Mont. 347 [90
P.2d 514, 516]; Raynor v. King County (1940) 2
Whn.2d 199 [97 P.2d 696, 707].) The latter category
has been interpreted as including only those
obligations compelled by force of law, as opposed to
economic or political necessity or expedience. (See
County of Los Angeles v. Byram, supra, at pp. 698-
700; County of Los Angeles v. Payne, supra, at pp.
573-574.) Article XIII B of the California
Constitution follows the pattern of other similar laws;
it provides exemptions for emergency appropriations
in section 3, subdivision (c), and for legal duties or
"mandates” in section 9, subdivision (b). | see no
basis for concluding that the term "mandate,” which
in the context of government debt and appropriation
limitations has traditionally *80 meant a duty
imposed by force of law, has suddenly acquired a
novel and more expansive meaning in section 9. On
the contrary, the drafters of section 9 appear to have
taken pains to avoid any such interpretation.

As stated in Sacramento |, "The concept of federal
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mandates ... is defined in section 9 of article XIII B.
Subdivision (b) of that section excludes from a
governmental entity's appropriation limit
'[a]ppropriations required for purposes of complying
with mandates of ... the federal government which,
without discretion, require an expenditure' by the
governmental entity. (Italics added.) As contemplated
by article X111 B, section 9, a federal mandate is one
pursuant to which the federal government imposes a
cost upon a governmental entity, and the entity has
no discretion to refuse the cost. Chapter 2 [the 1978
unemployment insurance legislation] was not a
federal mandate within this constitutional definition,
as the State had the discretion to participate or not in
the federal unemployment insurance system. "
(Sacramento 1, supra, 156 Cal.App.3d 182, 197,
italics in original.) Giving the constitutional language
its usual and ordinary meaning, | agree with the
Court of Appeal that federal law "mandates” an
expenditure only if the expenditure is legally
compelled, and not if the federal law merely provides
economic or political inducements, no matter how
powerful or coercive. Since it is undisputed that the
state was under no legal compulsion to enact the
1978 unemployment insurance legislation, the
burdens of that legislation are not " mandates of ...
the federal government."

In support of its contrary conclusion, the majority
reasons as follows: (1) when article XIII B of the
California Constitution was drafted and enacted, the
Tenth Amendment to the United States Constitution
had been construed to prohibit Congress from
imposing costs on state and local governments; (2) as
a result, virtually all federal laws imposing costs on
state and local governments did so through "carrot
and stick" incentive programs rather than by direct
legal compulsion; and (3) the exemption for
"mandates of ... the federal government" must be
construed to encompass at least some of these
incentive programs because otherwise it would be
almost entirely superfluous. | find each of these
points highly questionable, if not demonstratively
unsound.

First, the Tenth Amendment has never been
interpreted as entirely prohibiting the federal
government from imposing costs on state and local
government. Rather, National League of Cities v.
Usery (1976) 426 U.S. 833 [49 L.Ed.2d 245, 96 S.Ct.
2465] defined an exception to the broad sweep of
Congress's commerce clause authority. Under this
exception, "traditional governmental functions" of
state and local governments were protected from
direct and intrusive federal regulation. (426 U.S. at p.
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852 [49 L.Ed.2d at pp. 257- 258].) As explained in
*81Garcia v. San Antonio Metro. Transit  Auth.
(1985) 469 U.S. 528, 538-547 [83 L.Ed.2d 1016,
1025-1032, 105 S.Ct. 1005], the result was an
inconsistent patchwork of decisions upholding or
striking laws depending on whether the regulated
activities were perceived by the court as being
traditionally  associated with state or local
government or constituting " attributes of state
sovereignty.” Thus, a significant number of laws
imposing costs on state and local governments
survived Tenth Amendment scrutiny even before the
decision in Garcia v. San Antonio Metro. Transit
Auth., supra. (See, e.g., EEOC v. Wyoming (1983)
460 U.S. 226 [75 L.Ed.2d 18, 103 S.Ct. 1054]
[holding state and local government employee
retirement  policies subject to federal age
discrimination regulations]; see generally, Skover,
"Phoenix Rising" and Federalism Analysis (1986) 13
Hastings Const.L.Q. 271, 286-288.) More
importantly, however, | see no reason to assume that
the drafters of article XII1 B intended that the federal
mandate exemption would have broad application,
encompassing a large number of federal programs.
Rather, construing the exemption narrowly seems
entirely consistent with the probable intent of those
who drafted the provision.

The test proposed by the majority for identifying
those incentive programs which qualify as "mandates
of ... the federal government” will require an
extensive factual inquiry into the practical
consequences of noncompliance with the federal law.
It will be burdensome to apply and its outcome will
be difficult to predict. Besides being wholly
unnecessary to resolution of this case, and violating
the probable intent of the voters who enacted article
X1l B of the California Constitution, [FN1] the
majority's discussion of the federal mandate issue is
certain to generate more difficulties than it resolves.
*82

FN1 Those voters no doubt will be upset to
learn that their tax dollars will be dissipated
in litigation to determine such metaphysical
questions as whether a decision to
participate in a federal program was "truly
voluntary."

Cal.,1990.
City of Sacramento v. State
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'

LONG BEACH UNIFIED SCHOOL DISTRICT,
Plaintiff and Appellant,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Appellants; MARK H. BLOODGOOD,
as Auditor-Controller, etc., et al., Defendants and
Respondents.

No. B033742.

Court of Appeal, Second District, Division 5,
California.

Nov. 15, 1990.
SUMMARY

A school district filed a claim with the state Board of
Control asserting that its expenditures related to its
efforts to alleviate racial and ethnic segregation in its
schools had been mandated by the state through an
executive order (in the form of regulations issued by
the state Department of Education) and were
reimbursable pursuant to former Rev. & Tax. Code, §
2234, and Cal. Const., art. XIll B, 8 6. The board
approved the claim, but the Legislature deleted the
requested funding from an appropriations bill and
enacted a "finding" that the executive order did not
impose a state-mandated local program. The district
then filed a petition to compel reimbursement
pursuant to Code Civ. Proc., 8§ 1085, and a complaint
for declaratory relief. The trial court ruled that the
doctrines of administrative collateral estoppel and
waiver prevented the state from challenging the
board's decisions. The court's judgment in favor of
the district identified certain funds previously
appropriated by the Legislature as ‘'reasonably
available" for reimbursement of the claimed
expenditures. (Superior Court of Los Angeles
County, No. C606020, Robert I. Weil, Judge.)

The Court of Appeal modified the trial court's
decision by striking as sources of reimbursement the
Special Fund for Economic Uncertainties "or
similarly designated accounts,” and by including
charging orders against certain funds appropriated
through subsequent budget acts. The court affirmed
the judgment as so modified and remanded to the trial
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court to determine whether at the time of its order,
there were, in the funds from which reimbursement
could properly be paid, unexpended, unencumbered
funds sufficient to satisfy the judgment. The court
held that since the doctrines of collateral estoppel and
waiver were inapplicable to the facts of the case, the
trial court should have allowed the state to challenge
the board's decisions. However, the court also held
that the executive order required *156 local school
boards to provide a higher level of service than is
required constitutionally or by case law and that the
order was a reimbursable state mandate pursuant to
Cal. Const., art. XIll B, § 6. The court further held
that former Rev. & Tax. Code, § 2234, did not
provide reimbursement of the subject claim. (Opinion
by Lucas, P. J., with Ashby and Boren, JJ.,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b, 1c, 1d) Judgments §  88--Collateral
Estoppel--Finality  of  Judgment--Administrative
Order--Where Appeal Still Possible.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial
and ethnic segregation, the doctrine of administrative
collateral estoppel was inapplicable and did not
prevent the state from litigating whether the state
Board of Control properly considered the subject
claim and whether the claim was reimbursable. The
board had approved the claim but the Legislature had
deleted the requested funding from an appropriations
bill. The board's decisions were administratively
final, for collateral estoppel purposes, since no party
requested reconsideration within the applicable 10-
day period, and no statute or regulation provided for
further consideration of the matter by the board.
However, a decision will not be given collateral
estoppel effect if an appeal has been taken or if the
time for such appeal has not lapsed. The applicable
statute of limitations for review of the board's
decisions was three years, and the school district's
action was filed before this period lapsed.

(2) Judgments § 88--Collateral Estoppel--Finality of
Judgment.
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Collateral estoppel precludes a party from
relitigating in a subsequent action matters previously
litigated and determined. The traditional elements of
collateral estoppel include the requirement that the
prior judgment be "final."

(3a, 3b) Administrative Law § 81--Judicial Review
and Relief--Finality of Administrative Action--For
Collateral Estoppel Purposes.

Finality for the purposes of administrative collateral
estoppel may be understood as a two-step process:
the decision must be final with respect to action by
the administrative agency, and the decision must
have *157 conclusive effect. A decision attains the
requisite administrative finality when the agency has
exhausted its jurisdiction and possesses no further
power to reconsider or rehear the claim. To have
conclusive effect, the decision must be free from
direct attack.

(4) Limitation of Actions § 30--Commencement of
Period.

A statute of limitations commences to run at the
point where a cause of action accrues and a suit may
be maintained thereon.

(5a, 5b, 5¢) Estoppel and Waiver § 23--Waiver--
State's Right to Contest Board of Control's Findings
as to State-mandated Costs.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial
and ethnic segregation, the doctrine of waiver did not
preclude the state from contesting the state Board of
Control's previous findings that the subject claim was
reimbursable (the Legislature subsequently deleted
the requested funding from an appropriations bill).
The statute of limitations applicable to an appeal by
the state from the board's decisions had not run at the
time the state raised its affirmative defenses in the
district's action, and this assertion of defenses was
inconsistent with an intent on the state's part to waive
its right to contest the board's decisions.

(6) Estoppel and Waiver § 19--Waiver--Requisites.

A waiver occurs when there is an existing right,
actual or constructive knowledge of its existence, and
either an actual intention to relinquish it, or conduct
so inconsistent with an intent to enforce the right as
to induce a reasonable belief that it has been waived.
Ordinarily the issue of waiver is a question of fact
that is binding on the appellate court if the
determination is supported by substantial evidence.
However, the question is one of law when the
evidence is not in conflict and is susceptible of only
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one reasonable inference.

(7) Estoppel and Waiver § 6--Equitable Estoppel--
Challenge to State Board of Control's Findings as to
State-mandated Costs--Absence of Confidential
Relationship.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial
and ethnic segregation, the state was not equitably
estopped from challenging the state Board of
Control's decisions finding that the subject claim was
reimbursable as a state-mandated cost (the
Legislature subsequently deleted the requested
funding from an appropriations bill). In the absence
of a confidential relationship, the doctrine of
equitable estoppel is *158 inapplicable where there is
a mistake of law. There was no confidential
relationship, and since the statute of limitations did
not bar the state from litigating the mandate and
reimbursability issues, the doctrine was inapplicable.

(8) Appellate Review § 145--Function of Appellate
Court--Questions of Law.

On appeal by the state in an action by a school
district to compel the state to reimburse the district
for expenditures related to its efforts to alleviate
racial and ethnic segregation, the appellate court's
conclusion that the trial court erred in failing to
consider the merits of the state's challenge to the state
Board of Control's decisions that the subject claims
were reimbursable as state-mandated costs did not
require that the matter be remanded to the trial court
for a full hearing, since the question of whether a cost
is state- mandated is one of law.

(9a, 9b, 9c) Schools &  4--School Districts;
Financing; Funds-- Reimbursement of State-
mandated Costs--Desegregation Expenditures.

A school district was entitled to reimbursement
pursuant to Cal. Const, art. XIlI B, § 6
(reimbursement of local governments for state-
mandated costs or increased levels of service), for
expenditures related to its efforts to alleviate racial
and ethnic segregation in its schools, since an
executive order (in the form of regulations issued by
the state Department of Education) required a higher
level of service and constituted a state mandate. The
requirements of the order went beyond constitutional
and case law requirements in that they required
specific actions to alleviate segregation. Although
under Cal. Const., art. XIlI B, § 6, subd. (c), the state
has discretion whether to reimburse pre-1975
mandates that are either statutes or executive orders
implementing statutes, it cannot be inferred from this
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exception that reimbursability is otherwise dependent
on the form of the mandate. Further, the district's
claim was not defeated by Gov. Code, § § 17561 and
17514, limiting reimbursement to certain costs
incurred after July 1, 1980, the effective date of Cal.
Const., art. X1l B, since the limitations contained in
those sections are confined to the exception contained
in Cal. Const., art. XI1l B, § 6, subd. (c).

(10) state of California § 11--Fiscal Matters--
Reimbursement to Local Governments for State-
mandated Costs.

The subvention requirement of Cal. Const., art. XlII
B, 8 6 (reimbursement of local governments for
state-mandated costs or increased levels of service),
is directed to state-mandated increases in the services
provided by local agencies in existing "programs."
The drafters and electorate had in mind *159 the
commonly understood meaning of the term-programs
that carry out the governmental function of providing
services to the public, or laws that, to implement a
state policy, impose unique requirements on local
governments and do not apply generally to all
residents and entities in the state.

[See Cal.Jur.3d, State of California, § 78; 9
Witkin, Summary of Cal. Law (9th ed. 1989)
Taxation, § 123.]

(11) Constitutional Law § 13--Construction of
Constitutions--Language of Enactments.

In construing a constitutional provision enacted by
the voters, a court must determine the intent of the
voters by first looking to the language itself, which
should be construed in accordance with the natural
and ordinary meaning of its words.

(12) State of California 8 11--Fiscal Matters--
Reimbursement to Local Governments for State-
mandate Costs--Executive Order as Mandate.

In Cal. Const., art. XIlI B, § 6 (reimbursement of
local governments for state-mandated costs or
increased levels of service), "mandates” means
"orders" or "commands," concepts broad enough to
include executive orders as well as statutes. The
concern that prompted the inclusion of § 6 in art.
X111 B was the perceived attempt by the state to enact
legislation or adopt administrative orders creating
programs to be administered by local agencies,
thereby transferring to those agencies the fiscal
responsibility for providing services that the state
believed should be extended to the public. It is clear
that the primary concern of the voters was the
increased financial burdens being shifted to local
government, not the form in which those burdens
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appeared.

(13) Administrative Law 8 88--Judicial Review and
Relief--Exhaustion of Administrative Remedies--
Claim by School District for Reimbursement of
State- mandated Costs.

A school district did not fail to exhaust its
administrative remedies in seeking reimbursement for
expenditures related to its efforts to alleviate racial
and ethnic segregation, based on its claim that the
expenditures were mandated by a state executive
order, where the state Board of Control approved the
district's reimbursement claim, even though the state
Commission on State Mandates subsequently
succeeded to the functions of the board and the
district never made a claim to the commission. The
board's decisions in favor of the district became
administratively final before the commission was in
place, and there was no evidence that the commission
did not consider these decisions by the board to be
final. *160 Although the commission was given
jurisdiction over all claims that had not been included
in a local government claims bill enacted before
January 1, 1985, the subject claim was included in
such a bill (which was signed into law only after the
recommended appropriation was deleted). Under the
statutory scheme, the district pursued the only relief
that a disappointed claimant at such a juncture could
pursue-an action in declaratory relief to declare an
executive order void or unenforceable and to enjoin
its enforcement. There was no requirement to seek
further administrative review.

(14) Courts § 20--Subject Matter Jurisdiction--
When Issue May Be Raised.

Lack of subject matter jurisdiction may be raised at
any time.

(15a, 15b) Schools § 4--School Districts; Financing;
Funds-- Reimbursement of State-mandated Costs--
Desegregation  Expenditures--  Applicability  of
Statute Requiring Reimbursement of Subsequently
Mandated Costs.

A school district was not entitled to reimbursement
on the basis of former Rev. & Tax. Code, § 2234
(reimbursement of school district for costs it is
incurring that are subsequently mandated by a state),
for expenditures related to its efforts to alleviate
racial and ethnic segregation in its schools, since the
executive order (in the form of regulations issued by
the state Department of Education) that required the
district to take specific actions to alleviate
segregation fell outside the purview of § 2234. The
"subsequently mandated” provision of § 2234
originally was contained in sections that set forth
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specific date limitations, and the Legislature likewise
intended to limit claims made pursuant to § 2234.
The use of the language "subsequently mandated"
merely describes an additional circumstance in which
the state will reimburse costs. Since the executive
order fell outside the January 1, 1978, limits set by
Rev. & Tax. Code, § 2207.5, Rev. & Tax. Code, §
2234, did not provide reimbursement to the district.

(16) Statutes § 39--Construction--Giving Effect to
Statute--Conformation of Parts.

A statute should be construed with reference to the
whole system of law of which it is a part in order to
ascertain the intent of the Legislature. The legislative
history of the statute may be considered in
ascertaining legislative design.

(17a, 17b, 17c) Constitutional Law § 40--
Distribution of Governmental Powers--Judicial
Power--Appropriation of Funds--Reimbursement of
State-mandated Costs.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures *161 related to its efforts to alleviate
racial and ethnic segregation, the trial court's award
of reimbursement to the district, on the ground that
the district's expenditures were mandated by an
executive order, from appropriated funds and
specified budgets and accounts did not constitute an
invasion of the province of the Legislature or a
judicial usurpation of the republican form of
government guaranteed by U.S. Const., art. IV, § 4,
except insofar as it designated the Special Fund for
Economic  Uncertainties as a source for
reimbursement. The specified line item accounts for
the Department of Education, the Commission on
State Mandates, and the Reserve for Contingencies
and Emergencies provided funds for a broad range of
activities similar to those specified in the executive
order and thus were reasonably available for
reimbursement. However, remand to the trial court
was necessary to determine whether these sources
contained sufficient unexhausted funds to cover the
award.

(18) Constitutional Law §  40--Distribution of
Governmental Powers--Judicial Power--
Appropriation of Funds.

A court cannot compel the Legislature either to
appropriate  funds or to pay funds not vyet
appropriated. However, no violation of the separation
of powers doctrine occurs when a court orders
appropriate expenditures from already existing funds.
The test is whether such funds are reasonably
available for the expenditures in question. Funds are
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"reasonably available" for reimbursement of local
government expenditures when the purposes for
which those funds were appropriated are generally
related to the nature of costs incurred. There is no
requirement that the appropriation specifically refer
to the particular expenditure, nor must past
administrative practice sanction coverage from a
particular fund.

(19) Appellate Review § 162--Modification--To
Add Charge Order.

An appellate court is empowered to add a directive
that a trial court order be modified to include
charging orders against funds appropriated by
subsequent budgets acts.

(20) Schools & 4--School Districts; Financing;
Funds--Reimbursement of State-mandated Costs--
Desegregation Expenditures--Effect of Legislative
Finding That Costs Not State-mandated.

A school district was entitled to reimbursement
pursuant to Cal. Const., art. XIlIl B, 8 6
(reimbursement of local governments for state-
mandated costs or increased levels of service), for
expenditures related to its efforts to alleviate racial
and ethnic segregation in its schools, notwithstanding
that after the state Board of Control approved the
district's *162 reimbursement claim, the Legislature
enacted a "finding" that the executive order requiring
the district to undertake desegregation activities did
not impose a state- mandated local program.
Unsupported legislative disclaimers are insufficient
to defeat reimbursement. The district had a
constitutional right to reimbursement, and the
Legislature could not limit that right.

(21) Schools &8 4--School Districts; Financing;
Funds--Reimbursement of State-mandated Costs--
Desegregation Expenditures--Department of
Education Budget as Source.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial
and ethnic segregation, the trial court, after finding
that the executive order requiring the district to
undertake desegregation activities was a reimbursable
state mandate, did not err in ordering reimbursement
to take place in part from the state Department of
Education budget. Logic dictated that department
funding be the initial and primary source for
reimbursement: given the fact that the executive
order was issued by the department, the evidence
overwhelmingly supported the trial court's finding of
a general relationship between the department budget
items and the reimbursable expenditures.
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(22) Interest § 8--Rate--Reimbursement of School
District's State-mandated Costs.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial
and ethnic segregation, the trial court, after finding
that the executive order requiring the district to
undertake desegregation activities was a reimbursable
state mandate, did not err in awarding the district
interest at the legal rate (Cal. Const., art. XV, § 1,
par. (2)), rather than at the rate of 6 percent per
annum pursuant to Gov. Code, § 926.10. Gov. Code,
8 926.10, is part of the California Tort Claims Act
(Gov. Code, 8 900 et seq.), which provides a
statutory scheme for the filing of claims against
public entities for alleged injuries. It makes no
provision for claims for reimbursement for state-
mandated expenditures.

(23) Schools § 4--School Districts; Financing;
Funds--Reimbursement of State-mandated Costs--
Desegregation  Expenditures--County  Fines and
Forfeitures Funds as Source.

In an action by a school district against the state to
compel the state to reimburse the district for
expenditures related to its efforts to alleviate racial
and ethnic segregation, the trial court, after finding
that the executive order requiring the district to
undertake desegregation activities was a reimbursable
state *163 mandate, did not err in determining that
moneys in the Fines and Forfeiture Funds in the
custody and possession of the county auditor-
controller for transfer to the state treasury were not
reasonably available for reimbursement purposes.
There was no evidence in the record showing the use
of those funds once they were transmitted to the state,
nor was there any evidence indicating that those
funds were then reasonably available to satisfy the
district's claim. It could not be concluded as a matter
of law that a general relationship existed between the
funds and the nature of the costs incurred pursuant to
the executive order. Further, there was no ground on
which the funds could be made available to the
district while in the possession of the auditor-
controller.
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LUCAS, P. J.
Introduction

Long Beach Unified School District (LBUSD) filed
a claim with the Board of Control of the State of
California (Board), asserting that certain expenditures
related to its efforts to alleviate racial and ethnic
segregation in its schools had been mandated by the
state through regulations (Executive Order) issued by
the Department of Education (DOE) and were *164
reimbursable pursuant to former Revenue and
Taxation Code section 2234 and article XlIlI B
section 6 of the California Constitution. The Board
eventually approved the claim and reported to the
Legislature its recommendation that funds be
appropriated to cover the statewide estimated costs of
compliance with the Executive Order. When the
Legislature deleted the requested funding from an
appropriations bill, LBUSD filed a petition to compel
reimbursement (Code Civ. Proc., § 1085) and
complaint for declaratory relief. The trial court held
that the doctrines of administrative collateral estoppel
and waiver prevented the state from challenging the
decisions of the Board, and it gave judgment to
LBUSD. It also ruled that certain funds previously
appropriated by the Legislature were "reasonably
available" for reimbursement of the claimed
expenditures, subject to audit by the state Controller.

We conclude that the doctrines of collateral estoppel
and waiver are inapplicable to the facts of this case.
However, we determine as a question of law that the
Executive Order requires local school boards to
provide a higher level of service than is required
either constitutionally or by case law and that the
Executive Order is a reimbursable state mandate
pursuant to article XIlI B, section 6 of the California
Constitution. We also decide that former Revenue
and Taxation Code section 2234 does not provide for
reimbursement of the claim.

Based on uncontradicted evidence, we modify the
decision of the trial court regarding which budget line
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item account numbers provide "reasonably available"
funds to reimburse LBUSD for appropriate
expenditures under the claim. We further modify the
decision to include charging orders against funds
appropriated by subsequent budget acts. Finally, we
remand the matter to the trial court to determine
whether at the time of its order unexpended,
unencumbered funds sufficient to satisfy the
judgment remained in the approved budget line item
account numbers. The trial court must resolve this
same issue with respect to the charging order.

Background and Procedural History

The California Property Tax Relief Act of 1972
(Stats. 1972, ch. 1406, § 1, p. 2931) limited the
power of local governmental entities to levy property
taxes. It also mandated that when the state requires
such entities to provide a new program or higher
level of service, the state must reimburse those costs.
Over time, amendments to the California Constitution
and numerous legislative changes impacted both the
right and procedure for obtaining reimbursement.
*165

Sometime prior to September 8, 1977, LBUSD, at its
option, voluntarily began to incur substantial costs to
alleviate the racial and ethnic segregation of students
within its jurisdiction.

On or about the above date, DOE adopted certain
regulations which added sections 90 through 101 to
titte 5 of the California Administrative Code,
effective September 16, 1977. We refer to these
regulations as the Executive Order.

The Executive Order and related guidelines for
implementation required in part that school districts
which identified one or more schools as either having
or being in danger of having segregation of its
minority students "shall, no later than January 1,
1979, and each four years thereafter, develop and
adopt a reasonably feasible plan for the alleviation
and prevention of racial and ethnic segregation of
minority students in the district."

On or about June 4, 1982, LBUSD submitted a "test
claim" (Claim) [FN1] to the Board for reimbursement
of $9,050,714-the total costs which LBUSD claimed
it had incurred during fiscal years 1977-1978 through
1981-1982 for activities required by the Executive
Order and guidelines. LBUSD cited former Revenue
and Taxation Code section 2234 as authority for the
requested reimbursement, asserting that the costs had
been "subsequently mandated” by the state. [FN2]
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FN1 Former Revenue and Taxation Code
section 2218 defines "test claim™ as "the first
claim filed with the State Board of Control
alleging that a particular statute or executive
order imposes a mandated cost on such local
agency or school district." (Stats. 1980, ch.
1256, § 7, p. 4249.)

FN2 All statutory references are to the
Revenue and Taxation Code unless
otherwise stated.

Former section 2234 provided: "If a local
agency or a school district, at its option, has
been incurring costs which are subsequently
mandated by the state, the state shall
reimburse the local agency or school district
for such costs incurred after the operative
date of such mandate.” (Stats. 1980, ch.
1256, § 11, pp. 4251-4252.)

The Board denied the Claim on the grounds that it
had no jurisdiction to accept a claim filed under
section 2234. LBUSD petitioned superior court for
review of the Board decision. (Code Civ. Proc., §
1094.5.) That court concluded the Board had
jurisdiction to accept a section 2234 claim and
ordered it to hear the matter on its merits. The Board
did not appeal this decision.

On February 16, 1984, the Board conducted a
hearing to consider the Claim. LBUSD presented
written and oral argument that the Claim was
reimbursable pursuant to section 2234 and, in
addition, under article XIIl B, section 6 of the
California _ Constitution. DOE and the State
Department *166 of Finance (Finance) participated in
the hearing. [FN3] The Board concluded that the
Executive Order constituted a state mandate. On
April 26, 1984, the Board adopted parameters and
guidelines proposed by LBUSD for reimbursement of
the expenditures. No state entity either sought
reconsideration of the Board decisions, available
pursuant to former section 633.6 of the California
Administrative Code, [FN4] or petitioned for judicial
review. [FN5]

FN3 The DOE recommended that the Claim
be denied on the grounds that the
requirements of the Executive Order were
constitutionally mandated and court ordered
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and because the Executive Order was
effective prior to January 1, 1978 (issues
discussed post). However, counsel for the
DOE expressed dismay that school districts
which had voluntarily instituted
desegregation programs had been having
problems receiving funding from the
Legislature, while schools which had been
forced to do so had been receiving
"substantial amounts of money."

A spokesman from Finance recalled there
had been some doubt whether the Board had
jurisdiction to hear a 2234 claim. He stated
that, assuming the Board did have
jurisdiction, the Executive Order contained
at least one state mandate, which possibly
consisted of administrative kinds of tasks
related to the identification of "problem
areas and the like."

FN4 Former section 633.6 of the California
Administrative  Code  (now  renamed
California Code of Regulations) provided in
relevant  part:  "“(b) Request  for
Reconsideration. [1 ] (1) A request for
reconsideration of a Board determination on
a specific test claim ... shall be filed, in
writing, with the Board of Control, no later
than ten (10) days after any determination
regarding the claim by the Board ...." (Title
2, Cal. Admin. Code)

FN5 Former section 2253.5 provided: "A
claimant or the state may commence a
proceeding in accordance with the
provisions of Section 1094.5 of the Code of
Civil Procedure to set aside a decision of the
Board of Control on the grounds that the
board's decision is not supported by
substantial evidence. The court may order
the board to hold another hearing regarding
such claim and may direct the board on what
basis the claim is to receive a rehearing."
(Stats. 1978, ch. 794, § 8, p. 2551.)

In December 1984, pursuant to former section 2255,
the Board reported to the Legislature the number of
mandates it had found and the estimated statewide
costs of each mandate. With respect to the Executive
Order mandate, the Board adopted an estimate by
Finance that reimbursement of school districts,
including LBUSD, for costs expended in compliance
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with the Executive Order would total $95 million for
fiscal years 1977-1978 through 1984-1985. The
Board recommended that the Legislature appropriate
that amount.

Effective January 1, 1985, the Commission on State
Mandates (Commission) succeeded to the functions
of the Board. (Gov. Code, 8§ § 17525, 17630.)

On March 4, 1985, Assembly Bill No. 1301 was
introduced. It included an appropriation of $95
million to the state controller "for payment of claims
of school districts seeking reimbursable state-
mandated costs incurred pursuant to [the Executive
Order] ...." On June 27, the Assembly amended the
bill by deleting this $95 million appropriation and
adding a *167 "finding" that the Executive Order did
not impose a state-mandated local program. [FN6]
On September 28, 1985, the Governor approved the
bill as amended.

FN6 Former Section 2255 provided in part:
"(b) If the Legislature deletes from a local
government claims bill funding for a
mandate imposed either by legislation or by
a regulation ..., it may take one of the
following courses of action: (1) Include a
finding that the legislation or regulation does
not contain a mandate ...." (Stats. 1982, ch.
1638, § 7, p. 6662.)

On June 26, 1986, LBUSD npetitioned for writ of
mandate (Code Civ. Proc., § 1085) and filed a
complaint for declaratory relief against defendants
State of California; Commission; Finance; DOE;
holders of the offices of State Controller and State
Treasurer and holder of the office of Auditor-
Controller of the County of Los Angeles, and their
successors in interest. LBUSD requested issuance of
a writ of mandate commanding the respondents to
comply with section 2234 (fn. 2, ante) [FN7] and, in
an amended petition, its successor, Government Code
section 17565, and with California Constitution,
article XIII B, section 6. [FN8] It further requested
respondents to reimburse LBUSD $24,164,593 for
fiscal years 1977-1978 through 1982-1983,
$3,850,276 for fiscal years 1983-1984 and 1984-
1985, and accrued interest, for activities mandated by
the Executive Order.

FN7 The language of Government Code
section 17565 is nearly identical to that of
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section 2234 (fn. 2, ante), and provides: "If a
local agency or a school district, at its
option, has been incurring costs which are
subsequently mandated by the state, the state
shall reimburse the local agency or school
district for those costs incurred after the
operative date of the mandate." (Stats. 1986,
ch. 879, § 10, p. 3043.)

FN8 Article XIIlI B, section 6 provides in
pertinent part: "Whenever the Legislature or
any state agency mandates a new program or
higher level of service on any local
government, the state shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service ...."

The trial court let stand the conclusion of the Board
that the Executive Order constituted a reimbursable
state mandate and ruled in favor of LBUSD. No party
requested a statement of decision.

The judgment stated that the Executive Order
constituted a reimbursable state mandate which state
entities could not challenge because of the doctrines
of administrative collateral estoppel and waiver. It
provided that certain previously appropriated funds
were " 'reasonably available' " to reimburse LBUSD
for its claimed expenditures, applicable interest, and
court costs. The judgment also stated that funds
denominated the “Fines and Forfeitures Funds,”
under the custody of the Auditor-Controller of the
County of Los Angeles, were not reasonably
available. The judgment further decreed that the State
Controller retained the right to audit the claims and
records of LBUSD to verify the amount of the
reimbursement award sum. *168

State respondents (State) and DOE separately filed
timely notices of appeal, and LBUSD cross-appealed.
[FN9]

FN9 Although an "Amended Notice to
Prepare Clerk's Transcript" filed by DOE on
April 11, 1988, requests the clerk of the
superior court to incorporate in the record its
notice of appeal filed April 1, 1988, this
latter document does not appear in the
record before us, and the original apparently
is lost within the court system. Respondent
LBUSD received a copy of the notice on
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April 4,1988.

Discussion

State asserts that neither the doctrine of collateral
estoppel nor the doctrine of waiver is applicable to
this case, the costs incurred by LBUSD are not
reimbursable, and the remedy authorized by the trial
court is inconsistent with California law and invades
the province of the Legislature, a violation of article
1V, section 4 of the United States Constitution.

The thrust of the DOE appeal is that its budget is not
an appropriate source of funding for the
reimbursement.

LBUSD has argued in its cross-appeal that an
additional source of funding, the "Fines and
Forfeiture Funds," should be made available for
reimbursement of its costs and, in supplementary
briefing, requests this court to order a modification of
the judgment to include as "reasonably available
funding" specific line item accounts from the 1988-
1989 and 1989-1990 state budgets.

I. State Not Barred From Challenging Decisions of
the Board
A. Administrative Collateral Estoppel

(l1a) State first contends that the doctrine of
administrative collateral estoppel is not applicable to
the facts of this case and does not prevent State from
litigating whether the Board properly considered the
subject claim and whether the claim is reimbursable.

(2) Collateral estoppel precludes a party from
relitigating in a subsequent action matters previously
litigated and determined. (Teitelbaum Furs, Inc. v.
Dominion Ins. Co., Ltd. (1962) 58 Cal.2d 601, 604
[25 Cal.Rptr. 559, 375 P.2d 439].) The traditional
elements of collateral estoppel include the
requirement that the prior judgment be "final." (Ibid.)

(3a) Finality for the purposes of administrative
collateral estoppel may be understood as a two-step
process: (1) the decision must be final with *169
respect to action by the administrative agency (see
Code Civ. Proc., § 1094.5, subd. (a)); and (2) the
decision must have conclusive effect (Sandoval v.
Superior Court (1983) 140 Cal.App.3d 932, 936-937
[190 Cal.Rptr. 29]).

A decision attains the requisite administrative
finality when the agency has exhausted its
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jurisdiction and possesses "no further power to
reconsider or rehear the claim. [Fn. omitted.]" (Chas.
L. Harney, Inc. v. State of California (1963) 217
Cal.App.2d 77, 98 [31 Cal.Rptr. 524].) (1b) In the
case at bar, former section 633.6 of the
Administrative Code provided a 10-day period during
which any party could request reconsideration of any
Board determination (fn. 4, ante). The Board decided
on February 16, 1984, that the Executive Order
constituted a state mandate, and on April 26, 1984, it
adopted parameters and guidelines for the
reimbursement of the claimed expenditures. No party
requested reconsideration, no statute or regulation
provided for further consideration of the matter by
the Board (see, e.g., Olive Proration etc. Com. v.
Agri. etc. Com. (1941) 17 Cal.2d 204, 209 [109 P.2d
918]), and the decisions became administratively
final on February 27, 1984, and May 7, 1984,
respectively [FN10] (Ziganto v. Taylor (1961) 198
Cal.App.2d 603, 607 [18 Cal.Rptr. 229]).

FN10 We take judicial notice pursuant to
Evidence Code section 452, subdivision (h),
that February 26, 1984, and May 6, 1984,
fall on Sundays.

(3b) Next, the decision must have conclusive effect.
(Sandoval v. Superior Court, supra, 140 Cal.App.3d
932, 936-937.) In other words, the decision must be
free from direct attack. (People v. Sims (1982) 32
Cal.3d 468, 486 [186 Cal.Rptr. 77, 651 P.2d 321].) A
direct attack on an administrative decision may be
made by appeal to the superior court for review by
petition for administrative mandamus. (Code Civ.
Proc., 8§ 1094.5.) (1c) A decision will not be given
collateral estoppel effect if such appeal has been
taken or if the time for such appeal has not lapsed.
(Sandoval v. Superior Court, supra, 140 Cal.App.3d
at pp. 936-937; Producers Dairy Delivery Co. V.
Sentry Ins. Co. (1986) 41 Cal.3d 903, 911 [226
Cal.Rptr. 558, 718 P.2d 920].) The applicable statute
of limitations for such review in the case at bar is
three years. (Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 534
[234 Cal.Rptr. 795]; Green v. Obledo (1981) 29
Cal.3d 126, 141, fn. 10 [172 Cal.Rptr. 206, 624 P.2d
256].) (4) A statute of limitations commences to run
at the point where a cause of action accrues and a suit
may be maintained thereon. (Dillon v. Board of
Pension Comm'rs. (1941) 18 Cal.2d 427, 430 [116
P.2d 37, 136 A.L.R. 800].)

(1d) In the instant case, State's causes of action
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accrued when the Board made the two decisions
adverse to State on February 16 and April 26, 1984,
*170 as discussed. State did not request
reconsideration, and the decisions became
administratively final on February 27 and May 7,
1984. [FN11] For purposes of discussion, we will
assume the applicable three-year statute of limitations
period for the two Board decisions commenced on
February 28 and May 8, 1984, and ended on February
28 and May 8, 1987. [FN12] LBUSD filed its petition
for ordinary mandamus (Code Civ. Proc., § 1085)
and complaint for declaratory relief on June 26, 1986.
At that point, the limitations periods had not run
against State and the Board decisions lacked the
necessary finality to satisfy that requirement of the
doctrine of administrative collateral estoppel. [FN13]

FN11 We do not address the contention of
LBUSD that State failed to exhaust its
administrative  remedies  (Abelleira v.
District Court of Appeal (1941) 17 Cal.2d
280, 292 [109 P.2d 942, 132 A.L.R. 715];
Morton v. Superior Court (1970) 9
Cal.App.3d 977, 982 [88 Cal.Rptr. 533]) and
therefore State cannot assert its affirmative
defenses in response to the petition and
complaint of the school district.
Traditionally, the doctrine has been raised as
a bar only with respect to the party seeking
judicial relief, not against the responding
party (ibid.); we have found no case holding
otherwise.

FN12 If State had sought reconsideration
and its request been denied, or if its request
had been granted but the matter again
decided in favor of LBUSD, the Board
decision would have been final 10 days after
the Board action, and at that point the statute
would have commenced to run against State.

FN13 State argues that its statute of
limitations did not commence until the
legislation was enacted without the
appropriation  (Sept. 28, 1985), citing
Carmel Valley Fire Protection Dist. v. State
of California, supra, 190 Cal.App.3d at page
548. However, Carmel Valley held that the
claimant does not exhaust its administrative
remedies and cannot come under the court's
jurisdiction until the legislative process is
complete, which occurred in that case when
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the legislation was enacted without the
subject appropriations. At that point, Carmel
Valley reasoned, the state had breached its
duty to reimburse, and the claimant's right of
action in traditional mandamus accrued.
(Ibid.) However, Carmel Valley decided, as
do we in the case at bar, that the state's
statute of limitations commenced on the date
the Board made decisions adverse to its
interests. (Id. at p. 534.)

In addition, we see no reason to permit State
to rely on the fortuitous actions of the
Legislature, an independent branch of
government, to bail it out of obligations
established in the distant past by state
agents- especially given the lengthy three-
year statute of limitations. (Compare, e.g.,
Gov. Code, 8§ 11523 [mandatory time limit
within which to petition for administrative
mandamus can be 30 days after last day on
which administrative reconsideration can be
ordered]; Lab. Code, § 1160.8, and Jackson
& Perkins Co. v. Agricultural Labor
Relations Board (1978) 77 Cal.App.3d 830,
834 [144 Cal.Rptr. 166] [30 days from
issuance of board order even if party has
filed a motion to reconsider].)

B. Waiver
(5a) State also asserts that the doctrine of waiver is
not applicable.

(6) A waiver occurs when there is "an existing right;
actual or constructive knowledge of its existence; and
either an actual intention to relinquish it, or conduct
so inconsistent with an intent to enforce the right as
to induce *171 a reasonable belief that it has been
waived. [Citations.]" (Carmel Valley Fire Protection
Dist. v. State of California, supra, 190 Cal.App.3d at
p. 534.) Ordinarily, the issue of waiver is a question
of fact which is binding on the appellate court if the
determination is supported by substantial evidence.
(Napa Association of Public Employees v. County of
Napa (1979) 98 Cal.App.3d 263, 268 [159 Cal.Rptr.
522].) However, the question is one of law when the
evidence is not in conflict and is susceptible of only
one reasonable inference. (Glendale Fed. Sav. &
Loan Assn. v. Marina View Heights Dev. Co. (1977)
66 Cal.App.3d 101, 151-152 [135 Cal.Rptr. 802].)

(5b) In the instant case, the right to contest the
findings of the Board is at issue, and there is no
dispute that the state was aware of the existence of
this right. As discussed, the statute of limitations had

Page 10

not run when State raised its affirmative defenses,
and during this time State could have filed a separate
petition for administrative mandamus. (7)(5¢) State's
assertion of its affirmative defenses during this period
is inconsistent with an intent to waive its right to
contest the Board decisions, and therefore the
doctrine of waiver is not applicable. [FN14]

FN14 LBUSD contends that State should be
equitably estopped from challenging the
Board decisions. In the absence of a
confidential relationship, the doctrine of
equitable estoppel is inapplicable where
there is a mistake of law. (Gilbert v. City of
Martinez (1957) 152 Cal.App.2d 374, 378
[313 P.2d 139]; People v. Stuyvesant Ins.
Co. (1968) 261 Cal.App.2d 773, 784 [68
Cal.Rptr. 389].) There is no confidential
relationship herein, and since we conclude
as a matter of law and contrary to the trial
court that the statute of limitations does not
bar State from litigating the mandate and
reimbursability issues, the doctrine is
inapplicable.

I1. Issue of State Mandate

(8) Ordinarily, our conclusion that the trial court
erred in failing to consider the merits of the State's
challenge to the decisions of the Board would require
that the matter be remanded to the trial court for a full
hearing. However, because the question of whether a
cost is state mandated is one of law in the instant case
(cf. Carmel Valley Fire Protection Dist. v. State of
California, supra, 190 Cal.App.3d at p. 536), we now
decide that the expenditures are reimbursable
pursuant to article XIlI B, section 6 of the California
Constitution and that no relief is available under
section 2234. [FN15] *172

FN15 We invited State, DOE, and LBUSD
to submit additional briefing on the
following issues: "1. Can it be determined as
a question of law whether sections 90
through 101 of Title 5 of the California
Administrative Code [Executive Order]
constitute a state mandate within the
meaning of article XIlI B, section 6 of the
California Constitution? 2. Do the above
sections constitute such mandate?" State and
LBUSD submitted additional argument;
DOE declined the invitation.
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225 Cal.App.3d 155
275 Cal.Rptr. 449, 64 Ed. Law Rep. 182
(Cite as: 225 Cal.App.3d 155)

A. Recovery Under Article XII1 B, Section 6

(92) On November 6, 1979, California voters passed
initiative measure Proposition 4, which added article
XIIl B to the state Constitution. This measure, a
corollary to the previously passed Proposition 13 (art.
XUl A, which restricts governmental taxing
authority), placed limits on the growth of state and
local government appropriations. It also provided
reimbursement to local governments for the costs of
complying with certain requirements mandated by
the state. LBUSD argues that section 6 of this
provision is an additional ground for reimbursement.

1. The Executive Order Requires a Higher Level of
Service

In relevant part article XIII B, section 6 (Section 6)
provides: "Whenever the Legislature or any state
agency mandates a new program or higher level of
service on any local government, the state shall
provide a subvention of funds to reimburse such local
government for the costs of such program or
increased level of service ..." (10) The subvention
requirement of Section 6 "is directed to state
mandated increases in the services provided by local
agencies in existing 'programs.’ " (County of Los
Angeles v. State of California (1987) 43 Cal.3d 46,
56 [233 Cal.Rptr. 38, 729 P.2d 202].) "[T]he drafters
and the electorate had in mind the commonly
understood meanings of the term-programs that carry
out the governmental function of providing services
to the public, or laws which, to implement a state
policy, impose unique requirements on local
governments and do not apply generally to all
residents and entities in the state.” (Ibid.)

(9b) In the instant case, although numerous private
schools exist, education in our society is considered
to be a peculiarly governmental function. (Cf. Carmel
Valley Fire Protection Dist. v. State of California,
supra, 190 Cal.App.3d at p. 537.) Further, public
education is administered by local agencies to
provide service to the public. Thus public education
constitutes a "program" within the meaning of
Section 6.

State argues that the Executive Order does not
mandate a higher level of service-or a new program-
because school districts in California have a
constitutional duty to make an effort to eliminate
racial segregation in the public schools. In support of
its argument, State cites Brown v. Board of Education
(1952) 347 U.S. 483, 495 [98 L.Ed. 873, 881, 74
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S.Ct. 686, 38 A.L.R.2d 1180]; Jackson v. Pasadena
City School District (1963) 59 Cal.2d 876, 881 [31
Cal.Rptr. 606, 382 P.2d 878]; Crawford v. Board of
Education (1976) 17 Cal.3d 280 [130 Cal.Rptr. 724,
551 P.2d 28] and cases cited therein; and
*173National Assn. for Advancement of Colored
People v. San Bernardino City Unified Sch. Dist.
(1976) 17 Cal.3d 311 [130 Cal.Rptr. 744, 551 P.2d
48]. These cases show that school districts do indeed
have a constitutional obligation to alleviate racial
segregation, and on this ground the Executive Order
does not constitute a "new program.” However,
although school districts are required to " 'take steps,
insofar as reasonably feasible, to alleviate racial
imbalance in schools regardless of its cause [ ] "
(Crawford, supra, at p. 305, italics omitted, citing
Jackson), the courts have been wary of requiring
specific steps in advance of a demonstrated need for
intervention (Crawford, at pp. 305-306; Jackson,
supra, at pp. 881-882; Swann v. Board of Education
(1971) 402 U.S. 1, 18-21 [28 L.Ed.2d 554, 567-570,
91 S.Ct. 1267]). On the other hand, courts have
required specific factors be considered in determining
whether a school is segregated (Keyes v. School
District No. 1, Denver, Colo. (1973) 413 U.S. 189,
202-203 [37 L.Ed.2d 548, 559-560, 93 S.Ct. 2686];
Jackson, supra, at p. 882).

The phrase "higher level of service" is not defined in
article XIII B or in the ballot materials. (County of
Los Angeles v. State of California, supra, 43 Cal.3d
46, 50.) A mere increase in the cost of providing a
service which is the result of a requirement mandated
by the state is not tantamount to a higher level of
service. (Id., at pp. 54-56.) However, a review of the
Executive Order and guidelines shows that a higher
level of service is mandated because their
requirements go beyond constitutional and case law
requirements. Where courts have suggested that
certain steps and approaches may be helpful, the
Executive Order and guidelines require specific
actions. For example, school districts are to conduct
mandatory biennial racial and ethnic surveys, develop
a "reasonably feasible" plan every four years to
alleviate and prevent segregation, include certain
specific elements in each plan, and take mandatory
steps to involve the community, including public
hearings which have been advertised in a specific
manner. While all these steps fit within the
"reasonably feasible" description of Jackson and
Crawford, the point is that these steps are no longer
merely being suggested as options which the local
school district may wish to consider but are required
acts. These requirements constitute a higher level of
service. We are supported in our conclusion by the
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225 Cal.App.3d 155
275 Cal.Rptr. 449, 64 Ed. Law Rep. 182
(Cite as: 225 Cal.App.3d 155)

report of the Board to the Legislature regarding its
decision that the Claim is reimbursable: "[O]nly those
costs that are above and beyond the regular level of
service for like pupils in the district are
reimbursable."”

2. The Executive Order Constitutes a State Mandate

For the sake of clarity we quote Section 6 in full:
"Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to *174 reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [1 ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975." (Italics
added.) This amendment became effective July 1,
1980. (Art. XIII B, 8§ 10.) Again, the Executive
Order became effective September 16, 1977.

State argues there is no constitutional ground for
reimbursement because (a) with reference to the
language of exception (c) of Section 6, the Executive
Order is neither a statute nor an executive order or
regulation implementing a statute; (b) recent
legislation limits reimbursement to certain costs
incurred after July 1, 1980, the effective date of the
constitutional amendment; and (c) LBUSD failed to
exhaust administrative procedures for reimbursement
of Section 6 claims (Gov. Code, § 17500 et seq.).
We conclude that recovery is available under Section
6.

(a) Form of Mandate

State argues the Executive Order is not a state
mandate because, with reference to exception (c) of
Section 6, it is neither a statute nor an executive order
implementing a statute.

(12) In construing the meaning of Section 6, we must
determine the intent of the voters by first looking to
the language itself (County of Los Angeles v. State of
California, supra, 43 Cal.3d 46, 56), which " 'should
be construed in accordance with the natural and
ordinary meaning of its words." [Citation.]" (ITT
World Communications, Inc. v. City and County of
San Francisco (1985) 37 Cal.3d 859, 865 [210
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Cal.Rptr. 226, 693 P.2d 811].) The main provision of
Section 6 states that whenever the Legislature or any
state agency "mandates” a new program or higher
level of service, the state must provide
reimbursement. (12) We understand the use of
"mandates” in the ordinary sense of "orders" or
"commands,” concepts broad enough to include
executive orders as well as statutes. As has been
noted, "[t]he concern which prompted the inclusion
of section 6 in article XIII B was the perceived
attempt by the state to enact legislation or adopt
administrative orders creating programs to be
administered by local agencies, thereby transferring
to those agencies the fiscal responsibility for
providing services which the state believed should be
extended to the public." (County of Los Angeles v.
State of California, supra, 43 Cal.3d at p. 56.) It is
clear that the primary concern of the voters was the
increased financial *175 burdens being shifted to
local government, not the form in which those
burdens appeared.

We derive support for our interpretation by reference
to the ballot summary presented to the electorate. (Cf.
Amador Valley Joint Union High Sch. Dist. v. State
Bd. of Equalization (1978) 22 Cal.3d 208, 245-246
[149 Cal.Rptr. 239, 583 P.2d 1281].) The legislative
analyst determined that the amendment would limit
the rate of growth of governmental appropriations,
require the return of taxes which exceeded amounts
appropriated, and "[r]equire the state to reimburse
local governments for the costs of complying with
'state mandates." " The term "state mandates” was
defined as ‘“requirements imposed on local
governments by legislation or executive orders."
(ltalics added; Ballot Pamp., Proposed Amend. to
Cal. Const. with arguments to voters, Special
Statewide Elec. (Nov. 6, 1979) p. 16.)

(9¢) Although exception (c) of Section 6 gives the
state discretion whether to reimburse pre-1975
mandates which are either statutes or executive
orders implementing statutes, we do not infer from
this exception that reimbursability is otherwise
dependent on the form of the mandate. We conclude
that since the voters provided for mandatory
reimbursement except for the three narrowly drawn
exceptions found in (a), (b), and (c), there was no
intent to exclude recovery for state mandates in the
form of executive orders. Further, as State sets forth
in its brief, the adoption of the Executive Order was
"arguably prompted" by the decision in Crawford v.
Board of Education, supra, 17 Cal.3d 280, a case
decided after the 1975 cutoff date of exception (c).
Since case law and statutory law are of equal force,
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there appears to be no basis on which to exclude
executive orders which implement case law or
constitutional law while permitting reimbursement
for executive orders implementing statutes. We see
no relationship between the proposed distinction and
the described purposes of the amendment (County
Los Angeles v. State of California, supra, 43 Cal.3d
at p. 56; County of Los Angeles v. Department of
Industrial Relations (1989) 214 Cal.App.3d 1538,
1545 [263 Cal.Rptr. 351]).

(b) Recent Legislative Limits

State contends that LBUSD cannot claim
reimbursement under Section 6 because Government
Code sections 17561 (Stats. 1986, ch. 879, § 6, p.
3041) and 17514 (Stats. 1984, ch. 1459, § 1, p. 5114)
limit such recovery to mandates created by statutes or
executive orders implementing statutes, and only for
costs incurred after July 1, 1980.

As discussed above, the voters did not intend to limit
reimbursement of costs only to those incurred
pursuant to statutes or executive orders implementing
*176 statutes except as set forth in exception (c) of
Section 6. We presume that when the Legislature
passed Government Code sections 17561 and 17514
it was aware of Section 6 as a related law and
intended to maintain a consistent body of rules.
(Fuentes v. Workers' Comp. Appeals Bd. (1976) 16
Cal.3d 1, 7 [128 Cal.Rptr. 673, 547 P.2d 449].) As
discussed above, the limitations suggested by State
are confined to exception (c).

Further, the state must reimburse costs incurred
pursuant to mandates enacted after January 1, 1975,
although actual payments for reimbursement were
not required to be made prior to July 1, 1980, the
effective date of Section 6. (Carmel Valley Fire
Protection Dist. v. State of California, supra, 190
Cal.App.3d at pp. 547-548; City of Sacramento v.
State of California (1984) 156 Cal.App.3d 182, 191-
194 [203 Cal.Rptr. 258], disapproved on other
grounds in County of Los Angeles v. State of
California, supra, 43 Cal.3d at p. 58, fn. 10.)

(c) Administrative Procedures

The Legislature passed Government Code section
17500 et seq. (Stats. 1984, ch. 1459, § 1, p. 5113),
effective January 1, 1985 (Stats. 1984, ch. 1459, § 1,
p. 5123), to aid the implementation of Section 6 and
to consolidate the procedures for reimbursement
under statutes found in the Revenue and Taxation
Code. This legislation created the Commission,
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which replaced the Board, and instituted a number of
procedural changes. (Gov. Code, § § 17525, 17527,
subd. (g), 17550 et seq.) The Legislature intended the
new system to provide "the sole and exclusive
procedure by which a local agency or school district"”
could claim reimbursement. (Gov. Code, 8§ 17552.)
(13) State argues that since LBUSD never made its
claim before the Commission, it failed to exhaust its
administrative remedies and cannot now receive
reimbursement under section 6.

As discussed, the Board decisions favorable to
LBUSD became administratively final in 1984. The
Commission was not in place until January 1, 1985.
There is no evidence in the record that the
Commission did not consider these decisions to be
final.

State argues the Commission was given jurisdiction
over all claims which had not been included in a local
government claims bill enacted before January 1,
1985. (Gov. Code, 8§ 17630.) State is correct.
However, the subject claim was included in such a
bill, but the bill was signed into law after the
recommended appropriation had been deleted. Under
the statutory scheme, the only relief offered a
disappointed claimant at such juncture is an action in
declaratory relief to declare a subject executive order
void *177 (former Rev. & Tax Code, § 2255, subd.
(c); Stats. 1982, ch. 1638, § 7, pp. 6662-6663) or
unenforceable (Gov. Code, § 17612, subd. (b); Stats.
1984, ch. 1459, § 1, p. 5121) and to enjoin its
enforcement. LBUSD pursued this remedy and in
addition petitioned for writ of mandate (Code Civ.
Proc., 8 1085) to compel reimbursement. There is no
requirement to seek further administrative review.
Indeed, to do so after the Legislature has spoken
would appear to be an exercise in futility.

We conclude that Section 6 provides reimbursement
to LBUSD because the Executive Order required a
higher level of service and because the Executive
Order constitutes a state mandate.

B. Section 2234

As set forth in the procedural history of this case, the
Board originally declined to consider the Claim as a
claim made under section 2234 on the ground that it
lacked jurisdiction to do so. LBUSD petitioned for
judicial relief, and the trial court held that the Board
had jurisdiction and must consider the claim on its
merits. The Board did not appeal that decision. State
raised the jurisdiction issue as an affirmative defense
to the second petition for writ of mandate filed by
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LBUSD and presents it again for our consideration.
(14) Of course, lack of subject matter jurisdiction
may be raised at any time. (Stuck v. Board of Medical
Examiners (1949) 94 Cal.App.2d 751, 755 [211 P.2d

389].)

Former section 2250 provided: "The State Board of
Control, pursuant to the provisions of this article,
shall hear and decide upon a claim by a local agency
or school district that such local agency or school
district has not been reimbursed for all costs
mandated by the state as required by Section 2231 or
2234. [T ] Notwithstanding any other provision of
law, this article shall provide the sole and exclusive
procedure by which the Board of Control shall hear
and decide upon a claim that a local agency or school
district has not been reimbursed for all costs
mandated by the state as required by Section 2231 or
2234." (Italics added; Stats. 1978, ch. 794, 8 5, p.
2549.) Given the clear, unambiguous language of the
statute, there is no need for construction. (West
Covina Hospital v. Superior Court (1986) 41 Cal.3d
846, 850 [226 Cal.Rptr. 132, 718 P.2d 119, 60
A.L.R.4th 1257].) (15a) We conclude that the Board
had jurisdiction to consider a claim filed under
former section 2234. However, as discussed below,
the 1977 Executive Order falls outside the purview of
section 2234.

Former section 2231 provided: "(a) ... The state shall
reimburse each school district only for those 'costs
mandated by the state', as defined in *178 Section
2207.5." (Stats. 1982, ch. 1586, § 3, p. 6264.) In
part, former section 2207.5 defines "costs mandated
by the state"” as increased costs which a school district
is required to incur as a result of certain new
programs or certain increased program levels or
services mandated by an executive order issued after
January 1, 1978. (Stats. 1980, ch. 1256, § 5, pp.
4248-4249.) As previously stated, the Executive
Order in the case at bar was issued September 8,
1977.

Former section 2234, pursuant to which LBUSD
initially filed its claim, does not itself contain
language indicating a time limitation: "If a local
agency or a school district, at its option, has been
incurring costs which are subsequently mandated by
the state, the state shall reimburse the local agency or
school district for such costs incurred after the
operative date of such mandate." (Stats. 1980, ch.
1256, § 11, p. 4251.)

State asserts that the January 1, 1978, limitation of
sections 2231 and 2207.5 applies to section 2234,
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preventing reimbursement for costs expended
pursuant to the September 8, 1977, Executive Order;
LBUSD argues section 2234 is self-contained and
without time limitation.

(16) It is a fundamental rule of statutory construction
that a statute should be construed with reference to
the whole system of law of which it is a part in order
to ascertain the intent of the Legislature. (Moore v.
Panish (1982) 32 Cal.3d 535, 541 [186 Cal.Rptr. 475,
652 P.2d 32]; Pitman v. City of Oakland (1988) 197
Cal.App.3d 1037, 1042 [243 Cal.Rptr. 306].) The
legislative history of a statute may be considered in
ascertaining legislative design. (Walters v. Weed
(1988) 45 Cal.3d 1, 10 [246 Cal.Rptr. 5, 752 P.2d

443].)

The earliest version of section 2234 is found in
former section 2164.3, subdivision (f), which
provided reimbursement to a city, county, or special
district for "a service or program [provided] at its
option which is subsequently mandated by the state
...."" Reimbursement was limited to costs mandated by
statutes or executive orders enacted or issued after
January 1, 1973. (Stats. 1972, ch. 1406, § 3, pp.
2962-2963.)

In 1973, section 2164.3 was amended to provide
reimbursement to school districts for costs mandated
by statutes enacted after January 1, 1973 (subd. (2)),
but it expressly excluded school districts from
reimbursement for costs mandated by executive
orders (subd. (d)). (Stats. 1973, ch. 208, § 51, p.
565.) Later that same year, the Legislature repealed
section 2164.3 (Stats. 1973, ch. 358, § 2, p. 779) and
added section 2231, which took over the pertinent
*179 reimbursement provisions of section 2164.3
virtually unchanged. (Stats. 1973, ch. 358, § 3, pp.
779, 783-784.)

In 1975, the Legislature removed the time limitation
language from section 2231 and incorporated it into a
new section, 2207. (Stats. 1975, ch. 486, § 1.8, pp.
997-998.) After this change, section 2231 then
provided in pertinent part: "(@) The state shall
reimburse each local agency for all 'costs mandated
by the state', as defined in Section 2207. The state
shall reimburse each school district only for those
'costs mandated by the state' specified in subdivision
(a) of Section 2207 ...." (Italics added; Stats. 1975,
ch. 486, § 7, pp. 999-1000.) Subdivision (a) of
section 2207 limited reimbursement solely to costs
mandated by statutes enacted after January 1, 1973.

At this same juncture, the Legislature further
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amended section 2231 by deleting the provision for
"subsequently mandated" services or programs and
incorporating that provision into a new section, 2234
(Stats. 1975, ch. 486, § 9, p. 1000), the section under
which LBUSD would eventually make its claim. The
substance of section 2234 (see fn. 2, ante) remained
unchanged until its repeal in 1986. (Stats. 1977, ch.
1135, § 8.6, p. 3648; Stats. 1980, ch. 1256, § 11, pp.
4251-4252; Stats. 1986, ch. 879, § 25, p. 3045.)

Next, section 2231 was amended to show that with
regard to school districts, "costs mandated by the
state" were now defined by a new section, 2207.5.
(Stats. 1977, ch. 1135, § 7, pp. 3647-3648.) Section
2207.5 limited reimbursement to costs mandated by
statutes enacted after January 1, 1973, and executive
orders issued after January 1, 1978. (Stats. 1977, ch.
1135, § 5, pp. 3646-3647.) (No further pertinent
amendments to section 2231 occurred; see Stats.
1978, ch. 794, § 1.1, p. 2546; Stats. 1980, ch. 1256,
8§ 8, pp. 4249-4250; Stats. 1982, ch. 734, § 3, p.
2912.) The distinction between statutes and executive
orders was preserved when section 2207.5 was
amended in 1980 (Stats. 1980, ch. 1256, § 5, pp.
4248-4249) and was in effect at the time of the Board
hearing.

(15b) This survey teaches us that with respect to the
reimbursement process, the Legislature has treated
school districts differently than it has treated other
local government entities. The Legislature initially
did not give school districts the right to recover costs
mandated by executive orders; and when this option
was made available, the effective date differed from
that applicable to other entities. The Legislature
consistently limited reimbursement of costs by
reference to the effective dates of statutes and
executive orders and nothing indicates the state
intended recovery of costs to be open-ended. *180

Because the "subsequently mandated” provision of
section 2234 originally was contained in sections
which set forth specific date limitations (former
sections 2164.3 and 2231), we conclude the
Legislature likewise intended to limit claims made
pursuant to section 2234. The use of the language
"subsequently mandated” merely describes an
additional circumstance in which the state will
reimburse costs, provided the claimant meets other
requirements. Since the September 1977 Executive
Order falls outside the January 1, 1978, limit set by
section 2207.5, section 2234 does not provide for
reimbursement to LBUSD.

I11. The Award
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The full text of the award as provided by the
judgment is set forth in an appendix to this opinion.
In part, the judgment states that there are
appropriated funds in budgets for the DOE, the
Commission, the Reserve for Contingencies or
Emergencies, and the Special Fund for Economic
Uncertainties, "or similarly designated accounts™
which are " 'reasonably available’ " to reimburse
LBUSD for the state mandated costs it has incurred.
(Appendix, pars. 3, 2.) The State Controller is
commanded to pay the claims plus interest "at the
legal rate" from the described appropriations for
fiscal years 1984-1985 through 1987-1988 and
"subsequently  enacted State Budget Acts."
(Appendix, par. 7.) The judgment declares that the
deletion of funding for reimbursement of costs
incurred in compliance with the Executive Order was
invalid and unconstitutional. (Appendix, par. 12.)
Finally, the Fines and Forfeiture Funds in the custody
of the Auditor-Controller of Los Angeles County are
held to be not reasonably available for
reimbursement. (Appendix, par. 5.)

A. State Position

(17a) State contends the trial court's award is
contrary to California law, asserting that it constitutes
an invasion of the province of the Legislature and
therefore a judicial usurpation of the republican form
of government guaranteed by the United States
Constitution, Article IV, section 4.

(18) A court cannot compel the Legislature either to
appropriate funds or to pay funds not vyet
appropriated. (Cal. Const., art. 111, 8§ 3;art. XVI, 8 7;
Mandel v. Myers (1981) 29 Cal.3d 531, 540 [174
Cal.Rptr. 841, 629 P.2d 935]; Carmel Valley Fire
Protection Dist. v. State of California, supra, 190
Cal.App.3d at p. 538.) However, no violation of the
separation of powers doctrine occurs when a court
orders appropriate expenditures from already existing
funds. (Mandel, at p. 540; Carmel Valley, at pp. 539-
540.) The test is whether such funds are "reasonably
available for the *181 expenditures in question ...."
(Mandel, at p. 542; Carmel Valley, at pp. 540-541.)
Funds are "reasonably available" for reimbursement
when the purposes for which those funds were
appropriated are "generally related to the nature of
costs incurred ...." (Carmel Valley, at p. 541.) There
is no requirement that the appropriation specifically
refer to the particular expenditure (Mandel at pp.
543-544, Carmel Valley at pp. 540; Committee to
Defend Reproductive Rights v. Cory (1982) 132
Cal.App.3d 852, 857-858 [183 Cal.Rptr. 475]), nor
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must past administrative practice sanction coverage
from a particular fund (Carmel Valley, at p. 540).

(17b) As previously stated, the trial court found the
subject funds were "reasonably available." No party
requested a statement of decision, and therefore it is
implied that the trial court found all facts necessary to
support its judgment. (Michael U. v. Jamie B. (1985)
39 Cal.3d 787, 792-793 [218 Cal.Rptr. 39, 705 P.2d
362]; Homestead Supplies, Inc. v. Executive Life Ins.
Co. (1978) 81 Cal.App.3d 978, 984 [147 Cal.Rptr.
22].) We now examine the record to ascertain
whether substantial evidence supports the decision of
the trial court.

The Board having approved reimbursement under
the Executive Order, reported to the Legislature that
"[t]he categories of reimbursable costs include, but
are not limited to: (1) voluntary pupil assignment or
reassignment programs, (2) magnet schools or
centers, (3) transportation of pupils to alternative
schools or programs, (5) [sic, no item (4)] racially
isolated minority schools, (6) costs of planning,
recruiting, administration and/or evaluation, and (7)
overhead costs." The guidelines set out
comprehensive steps to be taken by school districts in
order to be in compliance with the Executive Order.

The peremptory writ of mandate, issued the same
date as the judgment, designated funds in specific
account numbers and, in addition, a special fund as
available for reimbursement. We take judicial notice
of the relevant budget enactments and Government
Code sections 16418 and 16419 (Evid. Code, § §
459, subd. (a), 452) and address these designations
seriatim.

The line item account numbers for the DOE for
fiscal years 1984-1985 through 1987-1988 set forth
in the writ are as follows: 6100-001-001, 6100-001-
178, 6100-015-001, 6100-101-001, 6100-114-001,
6100-115-001, 6100-121-001, 6100-156- 001, 6100-
171-178, 6100-206-001, 6100-226-001.

An examination of the relevant budget acts Statutes
1985, chapter 111; Statutes 1986, chapter 186;
Statutes 1987, chapter 135; and final budgetary
changes as published by the Department of Finance
for each year, shows *182 that appropriations in the
11 DOE line item account numbers have supported a
very broad range of activities including
reimbursement of costs for both mandated and
voluntary  integration  programs,  assessment
programs, child nutrition, meals for needy pupils,
participation in educational commissions,

Page 16

administration costs of various programs, proposal
review, teacher recruitment, analysis of cost data,
school bus driver instructor training, shipping costs
for instructional materials, local assistance for school
district transportation aid, summer school programs,
local assistance to districts with high concentrations
of limited- and non-English-speaking children, adult
education, driver training, Urban Impact Aid, and
cost of living increases for specific programs. Further
evidence regarding the uses of these funds is found in
the deposition testimony of William C. Pieper,
Deputy Superintendent for Administration with the
State Department of Education, who stated that local
school districts were being reimbursed for the costs
of desegregation programs from line item account
numbers 6100-114-001 and 6100-115-001 in the
1986 State Budget Act.

Comparing the requirements of the Executive Order
and guidelines with the broad range of activities
supported by the DOE budget, we conclude that the
subject funds, although not specifically appropriated
for the reimbursement in question, were generally
related to the nature of the costs incurred.

With regard to the Commission, the writ sets out
three line item account numbers: 8885-001-001;
8885-101-001; and 8885-101-214. A review of the
relevant budget acts shows that the first line item
provides funding for support of the Commission, and
line item number 8885-101-001 provides funding
specifically for local assistance "in accordance with
the provisions of Section 6 of Article XIlI B of the
California_Constitution ...." (Stats. 1986, ch. 186.)
Line item number 8885-101-214 also provides funds
for "local assistance." Since the Commission was
created specifically to effect reimbursements for
qualifying claims, we conclude there is a general
relationship  between the purpose of the
appropriations and the requirements of the Executive
Order.

Line item 9840-001-001 of the Reserve for
Contingencies or Emergencies defines
"contingencies” as "proposed expenditures arising
from unexpected conditions or losses for which no
appropriation, or insufficient appropriation, has been
made by law and which, in the judgment of the
Director of Finance, constitute cases of actual
necessity." (All relevant budget acts.) In the instant
case, previous to the issuance of the Executive Order,
LBUSD could not have anticipated the expenditures
necessary to bring it into compliance. Further, the
Legislature refused to appropriate the necessary
funds *183 to directly reimburse the district for these
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expenditures. The necessity exists by virtue of the
writ and judgment issued by the trial court.
Therefore, this line item, and three others which also
support the reserve (9840-001-494, 9840-001- 988,
9840-011-001) are generally related to the costs.
[FN16]

FN16 The costs do not come within past or
current definitions of "emergency,"” which
are, respectively, as follows. "[P]roposed
expenditures arising from unexpected
conditions or losses for which no
appropriation, or insufficient appropriation,
has been made by law and which in the
judgment of the Director of Finance require
immediate action to avert undesirable
consequences or to preserve the public
peace, health or safety." (Fiscal years 1984-
1985, 1985-1986.) "[E]xpenditure incurred
in response to conditions of disaster or
extreme peril which threaten the health or
safety of persons or property within the
state." (Fiscal years 1986-1987 forward.)

Finally the writ lists as sources of reimbursement the

Special Fund for Economic Uncertainties "or
similarly designated accounts ...." An examination of
Government Code sections 16418 and 16419 relating
to the special fund shows only one use of this
reserve: establishment of the Disaster Relief Fund
"for purposes of funding disbursements made for
response to and recovery from the earthquake,
aftershocks, and any other related casualty." No
evidence in the record indicates a general relationship
between this purpose and the costs incurred by
LBUSD. We conclude, therefore, that this source of
funding cannot be used for reimbursement. This
source is stricken from the judgment.

The description of further sources of funding as
"similarly designated accounts" fails to sufficiently
identify these sources and we therefore strike this
part of the judgment.

In a supplemental brief, LBUSD requests this court
to take judicial notice of the Budget Acts of 1988-
1989 (Stats. 1988, ch. 313) and 1989-1990 (Stats.
1989, ch. 93) pursuant to the Evidence Code (Evid.
Code, 8§ § 451, subd. (a), 452, subd. (a), 452, subd.
(c), 459) and to order that the amounts set forth in the
judgment and writ be satisfied from specific line item
accounts in these later budgets and from the Special
Fund for Economic Uncertainties. [FN17]
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FN17 LBUSD identifies the line items
accounts as follows: DOE-6110-001- 001,
6110-001-178, 6110-015-001, 6110-101-
001, 6110-114-001, 6110-115-001, 6110-
121-001, 6110-156-001, 6110-171-178,
6110-226-001, 6110-230-001; Commission-
8885-001-001, 8885-101-001, 8885-101-
214; Reserve for Contingencies or
Emergencies-9840-001-001, 9840-001-494,
9840-001-988, 9840-011-001.

(19) "An appellate court is empowered to add a
directive that the trial court order be modified to
include charging orders against funds appropriated by
subsequent budget acts. [Citation.]" (Carmel Valley,
supra, 190 Cal.App.3d at p. 557.) (17¢c) We have
reviewed the designated budget acts and conclude
that the specified line item accounts for DOE, the
Commission, *184 and the Reserve for Contingencies
and Emergencies provide funds for a broad range of
activities similar to those set out above and therefore
are generally related to the nature of the costs
incurred. However, for the reasons previously
discussed, we decline to designate the Special Fund
for Economic Uncertainties as a source for
reimbursement.

While we have concluded that certain line item
accounts are generally related to the nature of the
costs incurred, there must also be evidence that at the
time of the order the enumerated budget items
contained sufficient funds to cover the award. (Gov.
Code, 8§ 12440; Mandel v. Myers, supra, 29 Cal.3d at
p. 543; Carmel Valley, supra, 190 Cal.App.3d at p.
541; cf. Baggett v. Dunn (1886) 69 Cal. 75, 78 [10 P.
125]; Marshall v. Dunn (1886) 69 Cal. 223, 225 [10
P. 399].) The record before us contains evidence
regarding balances at various points in time for some
of the line item accounts, but that evidence is
primarily in the form of uninterpreted statistical data.
We have not found a clear statement which would
satisfy this requirement. Furthermore, not every line
item was in existence every fiscal year. In addition,
those which entered the budgetary process did not
always survive it unscathed. Therefore, we remand
the matter to the trial court to determine with regard
to the line item account numbers approved above
whether funds sufficient to satisfy the award were
available at the time of the order. (Cf. County of
Sacramento v. Loeb (1984) 160 Cal.App.3d 446, 454-
455 [206 Cal.Rptr. 626].) If the trial court determines
that the unexhausted funds remaining in the specified
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appropriations are insufficient, the trial court order
can be further amended to reach subsequent
appropriated funds. (County of Sacramento at p. 457;
Serrano v. Priest (1982) 131 Cal.App.3d 188, 198
[182 Cal.Rptr. 387].)

(20) Having concluded that certain appropriations
are generally available to reimburse LBUSD, we turn
to an additional issue raised by State: that the
"finding" by the Legislature that the Executive Order
does not impose a "state- mandated local program"
prevents reimbursement.

Unsupported legislative disclaimers are insufficient
to defeat reimbursement. (Carmel Valley, supra, 190
Cal.App.3d at pp. 541-544.) As discussed, LBUSD,
pursuant to Section 6, has a constitutional right to
reimbursement of its costs in providing an increased
service mandated by the state. The Legislature cannot
limit a constitutional right. (Hale v. Bohannon (1952)
38 Cal.2d 458, 471 [241 P.2d 4].)

B. DOE Contentions

DOE is sympathetic to LBUSD's position. On
appeal, it takes no stand on the issue whether the
Executive Order constitutes a state mandate within
*185 the meaning of Section 6. (21) The thrust of its
appeal is that, if there is a mandate, the DOE budget
is an inappropriate source of funding in comparison
with other budget line item accounts included in the
order.

We conclude to the contrary because logic dictates
that DOE funding be the initial and primary source
for reimbursement. As discussed, the test set forth in
Mandel and Carmel Valley is whether there is a
general relationship between budget items and
reimbursable expenditures. Since the Executive
Order was issued by DOE, it is not surprising that the
evidence overwhelmingly supports the finding of the
trial court that this general relationship exists with
regard to the DOE budget.

While we also have concluded that certain line item
accounts for entities other than DOE are also
appropriate sources of funding, the record does not
provide the statistical data necessary to determine
how far the order will reach with regard to these
additional sources of support.

DOE also contends that reimbursement for
expenditures in fiscal years 1977- 1978, 1978-1979,
and 1979-1980 cannot be awarded under Section 6
because the amendment was not effective until July
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1, 1980. As discussed, this argument has been
previously rejected. (Carmel Valley Fire Protection
Dist. v. State of California, supra, 190 Cal.App.3d at
pp. 547-548; City of Sacramento v. State of
California, supra, 156 Cal.App.3d 182, 191-194,
disapproved on other grounds in County of Los
Angeles v. State of California, supra, 43 Cal.3d 46,
58, fn. 10.)

(22) Finally, DOE contends that interest should have
been awarded at the rate of 6 percent per annum
pursuant to Government Code section 926.10 rather
than at the legal rate provided under article XV
section 1, paragraph (2) of the California

Government Code section 926.10 is part of the
California Tort Claims Act (Gov. Code, 8§ 900 et
seq.) which provides a statutory scheme for the filing
of claims against public entities for alleged injuries; it
makes no provision for claims for reimbursement for
state mandated expenditures. In Carmel Valley a
judgment awarding interest at the legal rate was
affirmed. (Carmel Valley Fire Protection Dist. v.
State of California, supra, 190 Cal.App.3d at p. 553.)
We decline the invitation of DOE to apply another
rule.

C. Cross Appeal of LBUSD

(23) LBUSD seeks reversal of that part of the
judgment holding that monies in the Fines and
Forfeitures Funds in the custody and possession of
*186 cross-respondent Auditor-Controller of the
County of Los Angeles (County Controller) for
transfer to the state treasury are not reasonably
available for reimbursement of its state mandated
expenditures. [FN18]

FN18 In its first amended petition, LBUSD
listed the following code sections as
appropriate  sources of reimbursement:
"Penal Code Sections 1463.02, 1463.03,
1403.5A and 1464; Government Code
Sections 13967, 26822.3 and 72056; Health
and Safety Code Section 11502; and Vehicle
Code Sections 1660.7, 42003, and 41103.5."

As previously stated, funds are “reasonably
available” when the purposes for which those funds
were appropriated are generally related to the nature
of the costs incurred. (Carmel Valley, supra, 190
Cal.App.3d at pp. 540-541.) LBUSD does not cite,
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nor have we found, any evidence in the record
showing the use of those funds once they are
transmitted to the state and that those funds are then
"reasonably available" to satisfy the Claim. We
cannot conclude as a matter of law that a general
relationship exists between those funds and the nature
of the costs incurred pursuant to the Executive Order.
LBUSD has failed to carry its burden of proof and
the trial court correctly decided these funds were not
"reasonably available" for reimbursement.

Nor have we concluded that there is any ground on
which the funds could be made available to LBUSD
while in the possession of the county Auditor-
Controller. The instant case differs from Carmel
Valley wherein we affirmed an order which
authorized a county to satisfy its claims against the
state by offsetting fines and forfeitures it held which
were due the state. The Carmel Valley, supra, 190
Cal.App.3d 521, holding was based on the right of
offset as "a long-established principle of equity." (ld.
at p. 550.) That is a different standard than the
standard of "generally related to the nature of costs
incurred." In the case at bar there is no set-off
relationship between county and LBUSD.

Disposition

We conclude that because the doctrines of collateral
estoppel and waiver are inapplicable to the facts of
this case, the trial court should have allowed State to
challenge the decisions of the Board. However, we
also determine, as a question of law, that the
Executive Order requires local school boards to
provide a higher level of service than is required
constitutionally or by case law and that the Executive
Order is a reimbursable state mandate pursuant to
article XIIl B, section 6 of the California
Constitution. Former Revenue and Tax Code section
2234 does not provide reimbursement of the subject
claim. *187

Based on uncontradicted evidence, we modify the
decision of the trial court by striking as sources of
reimbursement the Special Fund for Economic
Uncertainties "or similarly designated accounts.”" We
also modify the judgment to include charging orders
against  certain  funds appropriated through
subsequent budget acts.

We affirm the decision of the trial court that the
Fines and Forfeitures Funds are not "reasonably
available" to satisfy the Claim.

Finally, we remand the matter to the trial court to
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determine whether at the time of its order,
unexpended, unencumbered funds sufficient to
satisfy the judgment remained in the approved budget
line item account numbers. The trial court is also
directed to determine this same issue with respect to
the charging order.

The judgment is affirmed as modified. Each party is
to bear its own costs on appeal.

Ashby, J., and Boren, J., concurred.

Appellants' petitions for review by the Supreme
Court were denied February 28, 1991. Lucas, C. J.,
did not participate therein. *188

Appendix

The superior court judgment provides in pertinent
part: "It Is Ordered, Adjudged and Decreed That: "1.
The requirements contained in Title 5, California
Administrative Code, Sections 90-101 constitute a
reimbursable  State-mandate which cannot be
challenged by State Respondents or Respondent DOE
because of the doctrines of administrative collateral
estoppel and waiver.

"2. There are appropriated funds from specified line
items in the 1984, 1985, 1986 and 1987 budgets
which are ‘'reasonably available' to reimburse
Petitioner for State-mandated costs it has occurred
[sic] as a result of its compliance with the
requirements of Title 5, California Administrative
Code, Sections 90-101.

"3. The funds appropriated by the Legislature for:

"(a) the support of the Department of Education,
including, but not limited, to the Department's
General Fund;

"(b) the Commission on State Mandates, including,
but not limited to the State Mandates Claim Fund;
and

"(c) the 'Reserve for Contingencies or Emergencies',
‘Special Fund for Economic Uncertainties' or
similarly designated accounts, are ‘'reasonably
available’ and may properly be and should be
encumbered and expended for the reimbursement of
State-mandated  costs in  the amount of
$28,014,869.00, plus applicable interest, as incurred
by Petitioner and as computed by Petitioner in
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compliance with Parameters and Guidelines adopted
by the State Board of Control.

"4. The law in effect at the time that Petitioner's
claim was processed provided for the computation of
a specific claim amount for specific fiscal years
based on Parameters and Guidelines, or claiming
instructions, adopted in April 1984 and a Statewide
Cost Estimate adopted on August 23, 1984, both of
which are administrative actions of the State Board of
Control which have not been challenged by State
Respondents. The computations made pursuant to the
Parameters and Guidelines and Statewide Cost
Estimate are specific and ascertainable and subject to
audit by the State Controller under Government Code
section 17558.

"5. The Court decrees that State funds entitled the
'Fines and Forfeitures Funds' under the custody and
control of Respondent Bloodgood, are not reasonably
available for satisfaction of Petitioner's claim for
reimbursement of State-mandated costs.

"6. A peremptory writ of mandamus shall issue
under the seal of this Court, commanding State
Respondents and Respondent Doe to comply with
Article  XIIIB, Section 6 of the California
Constitution and Government Code Section 17565
and reimburse petitioner for:

"(a) State-mandated costs in the amount of
$24,164,593.00, incurred as a result of its compliance
with the requirements of Title 5, California
Administrative Code, Sections 90-101 during fiscal
years 1977-78 through 1982-1983, plus interest at the
legal rate from September 28, 1985; and

"(b) State-mandated costs in the amount of
$3,850,276.00, incurred as a result of Petitioner's
compliance with the requirements of Title 5
California_ Administrative _Code, Sections 90-101
during fiscal years 1983-84 and 1984- 85, plus
interest at the legal rate from September 28, 1985.

"'7. Said peremptory writ shall command Respondent
Gray Davis, State Controller, or his successor-in-
interest, to pay the claims of Petitioner, plus interest
at the legal rate from *189 September 28, 1985 from
the appropriations in the State Budget Acts for the
1984-85, 1985-86, 1986-87 and 1987-88 fiscal years,
and the subsequently enacted State Budget Acts,
which include, or will include appropriations for:

"(a) the support of the Department of Education,
including, but not limited to the Department's
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General Fund;

"(b) the Commission on State Mandates, including,
but not limited to the State Mandates Claim Fund,;
and

"(c) the 'Reserve for Contingencies or Emergencies’,
Special Fund for Economic Uncertainties' or
similarly designated accounts, which are 'reasonably
available' to be encumbered and expended for the
reimbursement of State- mandated costs incurred by
Petitioner and further shall compel Elizabeth
Whitney, Acting State Treasurer, or her successor-in-
interest, to make payments on the warrants drawn by
Respondent Gray Davis, State Controller upon their
presentation for payment by Petitioner without offset
or attempt to offset against other monies due and
owing Petitioner until Petitioner is reimbursed for all
such costs.

"8. Said Peremptory Writ of Mandate also shall
command Respondent Jesse R. Huff, Director of the
State Department of Finance, to perform such actions
as may be necessary to effect reimbursement required
by other portions of this Judgment, including but not
limited to, those actions specified in Chapter 135,
Statutes of 1987, Section 2.00, pp. 549-553, or with
respect to the Special Fund for Economic
Uncertainties.

"9. Pending the final disposition of this proceeding,
State Respondents and Respondent DOE, and each of
them, their successors in office, agents, servants and
employees and all persons acting in concert or
participation with them, are hereby enjoined or
restrained from directly or indirectly expending from
the appropriations described in Paragraph No. 7
hereinabove any sums greater than that which would
leave in said appropriations at the conclusion of the
respective fiscal years an amount less than the
reimbursement amounts claimed by Petitioner
together with interest at the legal rate through
payment of said reimbursement amount. Said
amounts are hereinafter referred to collectively as the
‘reimbursement award sum'.

"10. Pending the final disposition of this proceeding
State Respondents and Respondent DOE, and each of
them, their successors in office, agents, servants and
employees, and all persons acting in concert or
participation with them, are hereby enjoined and
restrained from directly or indirectly causing to revert
the  reimbursement award sum from the
appropriations described in Paragraph No. 7
hereinabove to the general funds of the State of

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17558&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17558&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17565&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000937&DocName=5CAADCS90&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000937&DocName=5CAADCS90&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000937&DocName=5CAADCS101&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000937&DocName=5CAADCS90&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000937&DocName=5CAADCS90&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000937&DocName=5CAADCS101&FindType=L

225 Cal.App.3d 155
275 Cal.Rptr. 449, 64 Ed. Law Rep. 182
(Cite as: 225 Cal.App.3d 155)

California and from otherwise dissipating the
reimbursement award sum in a manner that would
make it unavailable to satisfy this Court's judgment.

"11. The State Respondents and Respondent Doe
have a continuing obligation to reimburse Petitioner
for costs incurred in compliance with the
requirements contained in Title 5, California
Administrative Code, Section 90-101 in the fiscal
years subsequent to it's [sic] claims for expenditures
in fiscal years 1977-78 through 1984-85 as set forth
in the First Amended Petition, as amended, and the
accompanying Motion For the Issuance Of A Writ Of
Mandate.

"12. The deletion of funding for reimbursement of
State-mandated costs incurred in compliance with
Title 5, California Administrative Code, Sections 90-
101 from Chapter 1175, Statutes of 1985 was invalid
and unconstitutional.

"13. Respondent Gray Davis, State Controller, shall
retain the right to audit the claims and records of the
Petitioner pursuant to Government Code Section
17561(d) to verify the actual dollar amount of the
reimbursement award sum.

"14. The Court reserves and retains jurisdiction to
effect any appropriate remedy at law or equity which
may be necessary to enforce its judgment or order.
*190

"15. Petitioner shall recover from State Respondents
and Respondent DOE costs in this proceeding in the
amount of 1,863.54.

"Dated: 3-2, 1988 "/s/ Weil

"Robert I. Weil

"Judge of The Superior Court" *191
Cal.App.2.Dist.,1990.

Long Beach Unified School Dist. v. State

END OF DOCUMENT
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C

COUNTY OF FRESNO, Plaintiff and Appellant,
V.
STEPHEN R. LEHMAN, as Assistant Executive
Director, etc., et al., Defendants
and Respondents.

No. F013637.

Court of Appeal, Fifth District, California.

Apr 17, 1991.
SUMMARY

A county was ordered to pay attorney fees to an
opposing party, pursuant to Code Civ. Proc., §
1021.5 (private attorney general doctrine. In the
county's subsequent action against the state for
reimbursement under Cal. Const., art. XIII B, § 6
(state reimbursement of counties for costs of state-
mandated programs), the trial court found in favor of
the state. (Superior Court of Fresno County, No.
388123-2, Gene M. Gomes, Judge.)

The Court of Appeal affirmed. The court initially
held that the action was not barred by the three-year
statute of limitations of Code Civ. Proc., § 338
(action on statutory liability), even though, in a prior
test case filed by a different local entity, the
Commission on State Mandates had found that a
county could not obtain reimbursement for fees paid
under Code Civ. Proc., § 1021.5. The court held that
the statute of limitations could not begin to run
against the county until it had paid the attorney fees,
and although the limitations period had run on the
earlier decision, the county was not bound by it, since
it was not a party to the earlier case, and was not in
privity with the entity that had filed it. The court also
held, however, that the county was not entitled to
reimbursement, since Code Civ. Proc., 8 1021.5, was
not a state-mandated program, which is defined as a
program that carries out the governmental function of
providing services to the public, or a law which, to
implement a state policy, imposes unique
requirements on a local government. (Opinion by
Buckley, J., with Best, P.J., and Stone (W. A)), J,
concurring.)

Page 1

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b) Limitation of Actions § 27--Period of
Limitation--Statutory Liabilities--State-mandated
Costs.

The three-year statute of *341 limitations for an
action on a statutory liability (Code Civ. Proc., 8
338) did not bar a county's test case against the state,
brought under Cal. Const., art. XIll B, § 6
(reimbursement of local agency for increased costs
from state-mandated programs), where the county
sought reimbursement for attorney fees it had paid
under Code Civ. Proc., 8 1021.5 (award of attorney
fees for enforcement of public right), even though, in
a prior test case filed by a different local entity, the
state Board of Control had found that a county was
not entitled to reimbursement for fees paid under
Code Civ. Proc., 8§ 1021.5, and the limitations period
for challenging that decision had run. The statute of
limitations could not begin to run against the county
until it had paid the attorney fees, and the earlier
decision could not cause the limitations period to
commence against the county, since the county was
not a party to the earlier case, and was not in privity
with the local entity that had filed it.

(2) Limitation of Actions § 31--Commencement of
Period--Accrual of Cause of Action.

A statute of limitations cannot begin to run until a
cause of action accrues. A cause of action accrues
when the person who owns it is entitled to bring and
prosecute an action on it.

(3) Judgments §  84--Res Judicata--Collateral
Estoppel--ldentity of Parties.

A person who is neither a party nor in privity with a
party is not bound by a judgment, even if that person
is vitally interested in and directly affected by the
outcome of the action, since due process requires that
the person have his or her own day in court.

(4a, 4b) State of California § 7--Actions--County's
Entitlement to Reimbursement for State-mandated
Program--Reimbursement for Attorney Fees Paid
Under Private Attorney General Statute.

A county was not entitled to reimbursement from the
state, under Cal. Const., art. XIlI B, § 6
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(reimbursement for increased costs from state-
mandated programs), for attorney fees it paid under
Code Civ. Proc., § 1021.5 (private enforcement of
right affecting public interest), since Code Civ. Proc.
8§ 1021.5, is not a state- mandated program, which is
defined as a program that carries out the
governmental function of providing services to the
public, or a law which, to implement a state policy,
imposes unique requirements on local governments.
Rather, Code Civ. Proc., § 1021.5, may be applied
against any individual or entity, whether public or
private. The fact that Code Civ. Proc., § 1021.5,
prohibits an award of attorney fees in favor of a
public agency does not render it a state-mandated
program, since a public *342 agency, by definition,
works for the public good, and the purpose of the
statute is to encourage private enforcement of public
policies.

[See Cal.Jur.3d, State of California, § 78; 7
Witkin, Cal. Procedure (3d ed. 1985) Judgment, § §
173- 176.]

(5) State of California §  7--Actions--County's
Entitlement to Reimbursement for State-mandated
Costs--Question of Law.

The question of whether a cost is state-mandated, so
as to entitle a local entity to reimbursement from the
state under Cal. Const., art. XIII B, 8 6, is one of
law.

(6) Costs § 17--Attorney Fees--Private Attorney
General Doctrine--Purpose.

The purpose of Code Civ. Proc., § 1021.5,
authorizing an award of attorney fees for private
enforcement of an important right affecting the public
interest, is to encourage private litigation to enforce
common interests of significant societal importance,
where enforcement of such rights does not involve an
individual's financial interests.

COUNSEL
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Chief Deputy County Counsel, and Pamela A. Stone,
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BUCKLEY, J.
Procedural History

Appellant County of Fresno (County) appeals a trial
court's ruling sustaining a demurrer without leave to
amend and granting judgment dismissing the
County's petition for writ of mandate and complaint
for declaratory relief. *343

County was ordered to pay attorney's fees in the
amount of $88,120 pursuant to Code of Civil
Procedure section 1021.5 [FN1] in Fresno Superior
Court action No. 269458-7, Sequoia Community
Health Foundation, etc. v. Board of Supervisors of
Fresno County, et al.

FN1 Code of Civil Procedure section 1021.5
states: "Upon motion, a court may award
attorney's fees to a successful party against
one or more opposing parties in any action
which has resulted in the enforcement of an
important right affecting the public interest
if: (@) a significant benefit, whether
pecuniary or nonpecuniary, has been
conferred on the general public or a large
class of persons, (b) the necessity and
financial burden of private enforcement are
such as to make the award appropriate, and
(c) such fees should not in the interest of
justice be paid out of the recovery, if any.
With respect to actions involving public
entities, this section applies to allowances
against, but not in favor of, public entities,
and no claim shall be required to be filed
therefor."”

County contends it is entitled to reimbursement of
that amount from respondent State of California
(State) by alleging that the expenditure arose out of a
state-mandated new program or higher level of
service pursuant to California Constitution article
XII B, section 6. It interprets Code of Civil
Procedure section 1021.5, as enacted, as being such a
state-mandated program or higher level of service.

County filed a test claim with respondent
Commission on State Mandates (Commission) on
November 25, 1987, for those costs (fees) paid by the
County during the fiscal year 1986-1987. The test
claim was administratively withdrawn, without a
hearing, by the Commission. As a basis for the
withdrawal, the Commission cited a prior test claim
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filed by a different entity, decided by the State Board
of Control on April 16, 1980. The Board of Control,
in the prior claim, determined that Code of Civil
Procedure section 1021.5, enacted by Statutes of
1977, chapter 1197, did not mandate a new program
or increase the level of service of an existing program
within the definition of Revenue and Taxation Code
former section 2207. (See discussion, post.)

County filed a petition for writ of mandate and a
complaint for declaratory relief requesting in its first
cause of action that the court issue a writ of mandate
to compel the Commission to conduct a full hearing
on the County's claim, deliver to the County a
complete copy of documents submitted on the "first"
claim, and issue a decision that chapter 1197 of
Statutes of 1977 is a state-mandated program and that
County is entitled to reimbursement of costs. As to
the second cause of action, County requested a
declaration that the Commission does not have
jurisdiction to administratively refuse to hear any
claims for reimbursement and to that extent, the
Commission is unconstitutional and invalid.

State demurred to both the petition and complaint on
the grounds that the court lacked subject matter
jurisdiction because the statute of *344 limitations
had run; the petition and complaint failed to state
facts sufficient to constitute a cause of action; and the
petition and complaint were uncertain. State also
requested that the court take judicial notice of a
decision of the Board of Control on July 25, 1979, on
a claim regarding chapter 993 of the Statutes of 1973.
That claim involved the creation of the Division of
Occupational, Safety and Health Standards Board
(OSHA).

The trial court granted State's request for judicial
notice and sustained the demurrer without leave to
amend based on two grounds. The statute of
limitations had run because the cause of action
accrued to County on April 16, 1980, by the Board of
Control's determination, at that time, that the statute
did not mandate a new program or increase the level
of service, The court ruled no cause of action was
stated by County in that Code of Civil Procedure
section 1021.5 does not constitute a new program or
higher level of service under California Constitution
article X111 B, section 6.

The trial court also ruled that the statute enacting the
private attorney general doctrine (Code Civ. Proc., §
1021.5) is not a program carrying out the
governmental function of providing services to the
poor. Rather, it is one of public policy, applying
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generally to violators of the law. [FN2]

FN2 The record of the precedent case
generating the test claim, Sequoia
Community Health Foundation, etc. v.
Board of Supervisors of Fresno County, et
al., is not before us. However, it is apparent
from the briefs and other materials herein
that County was prohibited from carrying on
certain practices involving, among other
things, the disqualification of illegal aliens
from treatment at Valley Medical Center,
over which the board of supervisors had
authority.

County appeals from the judgment of dismissal
following the sustaining of the demurrer, citing
numerous errors by the trial court.

Discussion
Denial of a test claim filed by one local entity does
not constitute the
accrual of a cause of action for purposes of the
statute of limitations
limiting judicial review for the test claim of a
separate entity.

Although there is some uncertainty as to whether the
prior test claim filed with the Board of Control
involved a claim under Statutes of 1973, chapter 993
or Statutes of 1977, chapter 1197, our analysis is not
dependent upon a specific determination here of the
basis for the prior test claim. [FN3] *345 Therefore,
we are not compelled to address the issue involving
judicial notice raised by County.

FN3 County filed its petition for writ of
mandate alleging error by the Commission
in withdrawing from consideration the test
claim of County on the basis of the denial of
a prior test claim filed by a different local
agency under Statutes of 1977, chapter
1197. Attached to the declaration of Pamela
A. Stone in support of the petition for writ of
mandate, etc. was a copy of a letter from
Stephen R. Lehman to the County which
indicated that the denial of the prior test
claim under Statutes of 1977, chapter 1197,
on April 16, 1980, compelled withdrawal
since County's test claim was not the first
test claim on the statute.

At the same time State filed its demurrer, it
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filed a request for judicial notice at the
hearing on demurrer. State requested that
judicial notice be taken of the decision of the
Board of Control with regard to Statutes of
1973, chapter 993 dated July 25, 1979. That
statute relates to the creation of OSHA. The
law and motion judge took judicial notice of
the exhibits proffered by State and made a
finding that they  were relevant.
Notwithstanding this, the court, in its order
on demurrer, used the date set forth in the
exhibit to the petition filed by County as the
accrual of the cause of action.

It will be helpful for a complete understanding of the
issues in this case and for their proper resolution, to
set forth the procedure relating to claims for
reimbursement of costs mandated by the state under
the authorizing statutes at the time the "first" claim
was decided on April 16, 1980, and at the time the
claim was filed by County here. [FN4]

FN4 The record before us does not indicate
what agency filed the 1980 claim. However,
the parties here do not question that it was a
different entity than Fresno County.

At the time the test claim was filed in 1980, the
implementing statutes were Revenue and Taxation
Code section 2201 et seq. (Stats. 1973, ch. 358, § 3,
p. 779.) [FN5] (County of Contra Costa v. State of
California (1986) 177 Cal.App.3d 62, 69 [222

Cal.Rptr. 7501.)

FN5 Much of Statutes of 1973, chapter 358,
has been repealed. All statutory references
are to the Revenue and Taxation Code
unless otherwise indicated.

Section 2231, subdivision (a) provided that the state
shall reimburse local agencies for all costs mandated
by the state (defined in former § 2207). [FN6]
Section 2250 et seq. provided a hearing procedure for
the determination of claims by local governments.
Former section 2218 stated that the first claim filed
with respect to a statute is considered a "test claim."”
(See County of Contra Costa v. State of California,
supra, 177 Cal.App.3d 62, for a comprehensive
discussion of the statutory scheme for reimbursement
under § 2201 et seq.)

Page 4

FN6 In pertinent part, former section 2207
refers to "any increased costs which a local
agency is required to incur as a result of ....
[11 (@) Any law ... which mandates a new
program or an increased level of service of
an existing program; ..."

Effective January 1, 1985, the Legislature
established the Commission to consider and
determine claims based on state mandates. (Gov.
Code, § 8 17500, 17525.) The claim filed by County
was filed pursuant to Government Code section
17500 et seq., which procedures are similar to those
which were followed before the Board. (County of
Contra Costa v. State of California, supra, 177
Cal.App.3d at p. 72.)

(1a) County correctly contends the statute of
limitations could not begin to run until County had a
right of action. (2) A cause of action *346 accrues
when the person who owns it is entitled to bring and
prosecute an action on it. (Collins v. County of Los
Angeles (1966) 241 Cal.App.2d 451, 454 [50
Cal.Rptr. 586].) It was not until County was ordered
to pay and paid those fees that County could apply
for reimbursement under Government Code section
17500 et seq.

(1b) sState argues that since no public entity
challenged the Board of Control's determination on
April 16, 1980, that no mandate was imposed by
Statutes of 1977, chapter 1197, the statute of
limitations expired three years later. [FN7] In support
of its argument, State cites the cases of Carmel
Valley Fire Protection Dist. v. State of California
(1987) 190 Cal.App.3d 521 [234 Cal.Rptr. 795] and
Los Angeles Unified School Dist. v. State of
California (1988) 199 Cal.App.3d 686 [245 Cal.Rptr.
140]. Carmel Valley Fire Protection Dist. is
distinguishable and State misreads Los Angeles
Unified School Dist.

FN7 Code of Civil Procedure section 338
provides a three-year statute of limitations
period for an action upon a liability created
by statute.

In Carmel Valley Fire Protection Dist. v. State of
California, supra, 190 Cal.App.3d 521, the county
filed a test claim for state-mandated costs related to
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fire-protective clothing. The Board of Control
determined in 1979 that a state mandate existed. No
judicial review of that decision was sought.
Thereafter, legislation was introduced to appropriate
money to pay the costs. The Legislature failed to
enact the appropriations bill. A petition for writ of
mandate was then filed by the county in 1984. The
court granted a peremptory writ. On appeal, the state
sought to dispute the Board of Control's findings in
1979. The appellate court held that the state was
collaterally estopped from attacking that prior
determination. (Id. at p. 534.) Notwithstanding the
state's contention that it was not in privity with the
state agencies which participated in 1979, the court
concluded that " 'agents of the same government are
in privity with each other, ..." [Citation.]" (Id. at p.
535.)

The court found the requisite elements of
administrative collateral estoppel, as set forth in
People v. Sims (1982) 32 Cal.3d 468 [186 Cal.Rptr.
77, 651 P.2d 321], present: (1) the administrative
agency acted in a judicial capacity; (2) it resolved
disputed issues properly before it; and (3) all parties
were provided with the opportunity to fully and fairly
litigate their claims. (Carmel Valley Fire Protection
Dist., supra, 190 Cal.App.3d at p. 535.)

It is undisputed that no privity exists between the
County here and the local entity filing the test claim
in 1980; therefore, collateral estoppel could not
apply. (*347Summerford v. Board of Retirement
(1977) 72 Cal.App.3d 128, 132 [139 Cal.Rptr. 814];
County of L. A. v. Continental Corp. (1952) 113
Cal.App.2d 207, 222-223 [248 P.2d 157].) (3) A
person neither a party nor in privity is not bound by a
judgment. It is immaterial that he may have been
vitally interested in and directly affected by the
outcome of the action; due process requires that he
have his own day in court. (7 Witkin, Cal. Procedure
(3d ed. 1985) Jugdment, § 298, p. 737.)

Contrary to the assertions of State, Los Angeles
Unified School Dist. v. State of California, supra, 199
Cal.App.3d 686, does not preclude judicial action
here. Rather, it held that the Los Angeles School
District had the right to judicial review of the denial
by the Board of Control of district's claim. (Id. at p.
689.) Furthermore, the statute of limitations was not
in issue in Los Angeles Unified School Dist. The
court stated that although it was proper for the board
to rely on its prior decision and to refuse to hold a
new public hearing pursuant to former section
2253.2, the district had the right to judicial review of
that denial. (Ibid.)
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From the foregoing discussion, we conclude the
court erred in ruling that the statute of limitations
precluded the filing of the action by County.

Code of Civil Procedure section 1021.5 does not
constitute a state- mandated
program.

(4a) Inasmuch as the trial court also sustained the
demurrer for failure to state a cause of action, we
must decide whether Code of Civil Procedure section
1021.5 constitutes a state-mandated program. (5)
The question of whether a cost is state-mandated is
one of law. (Carmel Valley Fire Protection Dist. v.
State of California, supra, 190 Cal.App.3d 521, 536.)
(6) Code of Civil Procedure section 1021.5
authorizes an award of attorney fees under a "private
attorney general™ theory to a successful litigant " 'in
any action which has resulted in the enforcement of
an important right affecting the public interest ...." "
(Woodland Hills Residents Assn., Inc. v. City Council
(1979) 23 Cal.3d 917, 924- 925 [154 Cal.Rptr. 503,
593 P.2d 200].) The purpose of awarding attorney's
fees under the private attorney general theory is to
encourage private litigation to enforce the common
interests of significant societal importance when
enforcement of such rights does not involve any
individual's financial interests. (Beach Colony Il v.
California Coastal Com. (1985) 166 Cal.App.3d 106,
114 [212 Cal.Rptr. 485].)

Code of Civil Procedure section 1021.5 is thought to
be our Legislature's response to Alyeska Pipeline Co.
v. Wilderness Society (1975) 421 U.S. 240 [44
L.Ed.2d 141, 95 S.Ct. 1612]. (Common Cause V.
Stirling (1981) 119 Cal.App.3d 658, 662-663 [174
Cal.Rptr. 200].) In Alyeska, the United States
Supreme Court held federal courts could not award
attorney's fees in *348 private attorney general
actions without specific statutory authorization.
(Common Cause, supra, 119 Cal.App.3d at p. 662.)
Almost contemporaneously with the enactment of
section 1021.5, our Supreme Court rendered its
decision in Serrano v. Priest (1977) 20 Cal.3d 25
[141 Cal.Rptr. 315, 569 P.2d 1303]. Serrano held that
California courts have inherent power to award
attorney's fees in actions brought to vindicate policies
based on the state Constitution. (Common Cause
supra, 119 Cal.App.3d at p. 663.) Later, our Supreme
Court noted that "[w]hen other statutory criteria are
satisfied, [Code of Civil Procedure section 1021.5]
explicitly authorizes such award ... regardless of its
source-constitutional, statutory or other." (Woodland
Hills Residents Assn., Inc. v. City Council, supra, 23
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229 Cal.App.3d 340
280 Cal.Rptr. 310
(Cite as: 229 Cal.App.3d 340)

Cal.3d at p. 925.) The award of attorney's fees is
proper under Code of Civil Procedure section 1021.5
if (1) plaintiff's action has resulted in the enforcement
of an important right affecting the public interest; (2)
a significant benefit, whether pecuniary or
nonpecuniary, has been conferred on the general
public or a large class of persons; and (3) the
necessity and financial burden of private enforcement
are such as to make the award appropriate. (Press v.
Lucky Stores, Inc. (1983) 34 Cal.3d 311, 317- 318
[193 Cal.Rptr. 900, 667 P.2d 704].)

(4b) The County contends that the private attorney
general theory under that section is a "new program"
or provides "an increased level of service of an
existing program" pursuant to California Constitution
article XIIl B, section 6, and County is, therefore,
entitled to reimbursement for costs incurred in
compliance with that section.

On November 6, 1979, California voters by an
initiative measure enacted Proposition 4 and added
article XII1 B to the California Constitution (hereafter
article X1l B) which became effective on July 1,
1980. This article imposed spending limits on the
state and local governments and provided in section
6:

" 'Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [] ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [{ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975." "
(County of Los Angeles v. State of California (1987)
43 Cal.3d 46, 50 [233 Cal.Rptr. 38, 729 P.2d 202].)

In construing the meaning of the language in article
X1l B, section 6, that the state reimburse local
agencies for the costs of any "new program or *349
higher level of service," the Supreme Court defined
"higher level of service" as state-mandated increases
in the services provided by local agencies in existing
"programs.” The term "program" is defined as
"programs that carry out the governmental function
of providing services to the public, or laws which, to
implement a state policy, impose unique

Page 6

requirements on local governments and do not apply
generally to all residents and entities in the state."
(County of Los Angeles v. State of California, supra,
43 Cal.3d 46, 56 italics added.) The intent underlying
article  XIIl B, section 6 was to require
reimbursement to local agencies for the costs
involved in carrying out functions peculiar to
government, not for expenses incurred by local
agencies as an incidental impact of laws that apply
generally to all state residents and entities. Laws of
general application are not passed by the Legislature
to "force" programs on localities. (43 Cal.3d at pp.
56-57.)

As our Supreme Court also noted, “the drafters and
the electorate had in mind subvention for the expense
or increased cost of programs administered locally
...."" (Italics added, 43 Cal.3d at pp. 49-50.) It would
be tortuous to interpret Code of Civil Procedure
section 1021.5 as a program administered locally. A
more logical interpretation is to view the expenses
incurred therewith as an "incidental impact" of a
general law.

The application of Code of Civil Procedure section
1021.5 is not limited to local agencies and has been
applied generally to all residents and entities in the
state. The following are cases where private
individuals or entities were ordered to pay attorney's
fees pursuant to Code of Civil Procedure section
1021.5: Press v. Lucky Stores, Inc., supra, 34 Cal.3d
311-private owner of store; Braude v. Automobile
Club of Southern Cal. (1986) 178 Cal.App.3d 994
[223 Cal.Rptr. 914]-private nonprofit corporation;
Franzblau v. Monardo (1980) 108 Cal.App.3d 522
[166 Cal.Rptr. 610]-officers of nonprofit hospital.

In Braude v. Automobile Club of Southern Cal.,
supra, 178 Cal.App.3d 994, at page 1011, it was
noted that "[p]ractically all of the [Code of Civil
Procedure] section 1021.5 cases involve a public
entity as a defendant; however, such fees may be
awarded if, as in the instant case, a private party is
the only defendant." County argues that since "almost
all" of the Code of Civil Procedure section 1021.5
cases involve public entities, Code of Civil Procedure
section 1021.5 is a new program directed at local
government. We do not feel that whether a
statistically greater number of actions is filed against
public entities than against private parties is relevant.
What is significant is that Code of Civil Procedure
section 1021.5 was intended to be used as a tool
against any individual or entity, public or private.

County next contends that because Code of Civil
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229 Cal.App.3d 340
280 Cal.Rptr. 310
(Cite as: 229 Cal.App.3d 340)

Procedure section 1021.5 expressly prohibits the
recovery of an award of attorney's fees to *350 public
agencies, that limitation establishes Code of Civil
Procedure section 1021.5 as a new program. County's
attempt at syllogism fails. By definition, public
agencies are already supposed to be working for the
"public good." It would be contrary to the purpose of
the private attorney general theory to allow a public
agency to recover such fees. It does not necessarily
follow that a bar to filing suit under Code of Civil
Procedure section 1021.5 demonstrates that Code of
Civil Procedure section 1021.5 is a state- mandated
new program. If a new program was created at all,
and we hold it was not, it results from the public
agencies being ordered to pay under the private
attorney general theory, not from the preclusion of
bringing such an action.

As discussed previously, private individuals and
entities, as well as public agencies, have been ordered
to pay fees pursuant to Code of Civil Procedure
section 1021.5. That fact is significant in determining
whether the fees ordered paid by County were really
for "functions peculiar to government." We conclude
that Code of Civil Procedure section 1021.5 is not a
state-mandated program as interpreted by article XIlII
B, section 6. Furthermore, Code of Civil Procedure
section 1021.5 was enacted to encourage private
actions to enforce important public policies. (Press v.
Lucky Stores, Inc., supra, 34 Cal.3d at pp. 318-319.)
In context here, fees were awarded against County in
the underlying action which enjoined certain
improper practices at Valley Medical Center; in other
words, as stated in Woodland Hills Residents Assn.,
Inc. v. City Council, supra, 23 Cal.3d 917 at page
933, to effectuate "fundamental public policies
embodied in constitutional or statutory provisions, ..."
It would be inimical to the purpose of Code of Civil
Procedure section 1021.5 and the intent of article
XIII B, section 6 to find a state mandate under those
circumstances.

Disposition
The judgment is affirmed. Respondents are awarded
costs on appeal.
Best, P. J., and Stone (W. A.), J., concurred. *351
Cal.App.5.Dist.,1991.

County of Fresno v. Lehman

END OF DOCUMENT
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LOS ANGELES UNIFIED SCHOOL DISTRICT,
Plaintiff and Respondent,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Appellants.

No. B046357.

Court of Appeal, Second District, Division 5,
California.

Apr. 19, 1991.
SUMMARY

The trial court granted a school district's petition for
writ of mandate seeking to set aside a decision of the
Board of Control of the State of California denying
the district's claim for reimbursement for the financial
cost of complying with legislation that created the
California  Occupational ~ Safety and Health
Administration  (Cal/OSHA). To comply with
Cal/lOSHA, the district had expended funds
undertaking  several  safety-related  measures.
(Superior Court of Los Angeles County, No.
C332013, Kurt J. Lewin, Judge.)

The Court of Appeal reversed with directions to
deny the petition. It held that as a matter of law no
constitutional or statutory provision mandates the
reimbursement to local governments of costs incurred
complying with Cal/OSHA; thus the district had not
established a right to reimbursement. (Opinion by
Boren, J.,, with Turner, P.J., and Ashby, J,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(la, 1b, 1c) State of California § 11--
Reimbursement of State- mandated Cost--School
District's Expenditures Complying With Cal/OSHA.
As a matter of law, no provision mandates the
reimbursement of costs incurred under California
Occupational Safety and Health Administration

(Cal/lOSHA); thus a school district seeking
reimbursement for its expenditures complying with
Cal/OSHA had no right to reimbursement.
Cal/OSHA was enacted in 1973. By its terms, Cal.
Const., art. X111 B, § 6 (reimbursement to local *553
governments for new programs and services), enacted
in 1975, allows but does not require reimbursements
for funds expended complying with prior legislation.
Also, the Legislature enacted reimbursement
provisions in 1980 (Gov. Code, 8 17500 et seq.), and
later repealed Rev. & Tax. Code, § § 2207.5, 2231,
also dealing with reimbursement. These legislative
acts effectively preclude reimbursement for
compliance with legislation enacted before 1975.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989)
Taxation, § 123.]

(2) Appellate Review 8 32--Raising Issue for First
Time on Appeal--Legal Question.

The appellate court has discretion to entertain an
issue not raised previously where the issue presents a
purely legal question involving no disputed facts.

(3) Abatement, Survival, and Revival § 1--
Abatement--Repeal of Statute.

Where an action is dependent upon a statute that is
later repealed, the action cannot be maintained.

[See Cal.Jur.3d, Actions, 8 78 et seq.]

COUNSEL

John K. Van de Kamp and Daniel E. Lungren,
Attorneys General, N. Eugene Hill, Assistant
Attorney General, and Henry G. Ullerich, Deputy
Attorney General, for Defendants and Appellants.

Ron Apperson and Howard Friedman for Plaintiff
and Respondent.

BOREN, J.

The Los Angeles Unified School District (District)
filed with the Board of Control of the State of
California (Board) a claim in 1980 seeking
reimbursement for the financial costs of complying
with legislation (Stats. 1973, ch. 993) which created
the California Occupational Safety and Health
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Administration (Cal/OSHA). The District claimed
approximately $45,000 in reimbursements as a result
of Cal/OSHA's regulations, standards and orders,
which required the District to modify several school
*554 buildings and other facilities by installing or
repairing a myriad of safety-related items. Following
the Board's denial of the District's claim for
reimbursement and the Los Angeles Superior Court's
initial denial of the District's petition for a writ of
mandate, this Division of the Court of Appeal
reversed and remanded the cause on a procedural
matter and not on the merits. (Los Angeles Unified
School Dist. v. State of California (1988) 199
Cal.App.3d 686 [245 Cal.Rptr. 140].) Upon remand,
the superior court granted the District's petition for a
writ of mandamus and commanded the Board to set
aside the denial of the District's claim for
reimbursement. The Board appeals, and we reverse.

Discussion

(1a) The Board contends that the duty to provide a
safe workplace was an obligation of the school
districts because of preexisting safety orders and the
continuous jurisdiction of the Department of
Industrial Relations over school districts. As the
Board views the matter, to the extent that the 1973
legislation creating Cal/OSHA required additional
costs and duties of all employers, the legislation did
not either require a new service to the public or
impose unique requirements on local government that
do not apply generally to all residents and entities in
the state. According to the Board, the Cal/OSHA
legislation did not create any new programs or an
increased level of services within the meaning of
relevant reimbursement provisions and case law
addressing reimbursement of state-mandated costs
and therefore did not lead to reimbursable expenses.

The reimbursement provisions at issue are article
XIII B, section 6 of the California Constitution [FN1]
and former sections 2231 and 2207.5 of the Revenue
and Taxation Code. [FN2] We hold that as a matter
of law (see *555L0s Angeles Unified School Dist. v.
State of California, supra, 199 Cal.App.3d at p. 689;
Carmel Valley Fire Protection Dist. v. State of
California (1987) 190 Cal.App.3d 521, 536 [234
Cal.Rptr. 795 no provision mandates the
reimbursement of costs incurred under the Cal/OSHA
law, and the District thus has not established a right
to reimbursement.

FN1 Article XIIlI B, section 6 of the
California __ Constitution  provides, in

pertinent part, as follows: "Whenever the
Legislature or any state agency mandates a
new program or higher level of service on
any local government, the state shall provide
a subvention of funds to reimburse such
local government for the costs of such
program or increased level of service, except
that the Legislature may, but need not,
provide such subvention of funds ... [in
several specified situations, including] [ ]
(c) Legislative mandates enacted prior to
January 1, 1975, or executive orders or
regulations initially implementing
legislation enacted prior to January 1, 1975."
(Adopted Nov. 6, 1979, effective July 1,
1980.)

FN2 The pertinent former provisions of the
Revenue and Taxation Code applicable
when the District's claim was denied have
since been repealed, and the subject matter
is now addressed in Government Code
section 17500 et seq. (See Los Angeles
Unified School Dist. v. State of California,
supra, 199 Cal.App.3d at p. 689, fn. 2.)
Former Revenue and Taxation Code section
2231, subdivision (a) provided: "The state
shall reimburse each local agency for all
‘costs mandated by the state, as defined in
Section 2207. The state shall reimburse each
school district only for those 'costs
mandated by the state' as defined in Section
2207.5." (Stats. 1978, ch. 794, § 1.1, p.
2546, repealed by Stats. 1986, ch. 879, §
23, p. 3045.)

Former Revenue and Taxation Code section
2207.5 provided, in pertinent part, that
"[c]osts mandated by the state" which "a
school district is required to incur" include
costs increased by reason of a law enacted
"after January 1, 1973," which "mandates a
new program or increased level of service of
an existing program.” (Stats. 1977, ch. 1135,
§ 5, p. 3646, amended by Stats. 1980, ch.
1256, § 5, p. 4248, repealed by Stats. 1989,
ch. 589, § 8.)

The District's petition for writ of mandamus claimed
a right to reimbursement, not under article XIlI B
section 6 of the California Constitution, but under the
Revenue and Taxation Code provisions. On appeal,
the District does not address the Revenue and
Taxation Code provisions, but only article XIIl B

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D686&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D686&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D686&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D686&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988037839
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=536
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=536
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=190CAAPP3D521&FindType=Y&ReferencePositionType=S&ReferencePosition=536
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1987022687
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1987022687
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17500&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAGTS17500&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=199CAAPP3D689&FindType=Y&ReferencePositionType=S&ReferencePosition=689
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CARTS2207.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L

229 Cal.App.3d 552

Page 3

280 Cal.Rptr. 237, 66 Ed. Law Rep. 1175, 1991 O.S.H.D. (CCH) P 29,408

(Cite as: 229 Cal.App.3d 552)

section 6.

(2) The District may urge for the first time on appeal
that its claim is dependent upon the California
Constitution article XIIl B, section 6. The District's
claim regarding this constitutional provision can be
belatedly raised because it raises a purely legal
question involving no disputed facts. (See Ward v.
Taggart (1959) 51 Cal.2d 736, 742 [336 P.2d 534];
Bayside Timber Co. v. Board of Supervisors (1971)
20 Cal.App.3d 1, 4 [97 Cal.Rptr. 431].)

(1b) Nonetheless, this constitutional provision does
not require reimbursement for expenditures pursuant
to a statute enacted as early as 1973, the year
Cal/OSHA legislation was enacted. The District
ignores the language in the provision itself that “the
Legislature may, but need not, provide such
subvention of funds for the following mandates: ...
(c) Legislative mandates enacted prior to January 1,
1975, or executive orders or regulations
implementing legislation enacted prior to January 1,
1975." (Cal. Const., art. XIII B, § 6, italics added.)
Since the Cal/OSHA legislation at issue was enacted
in 1973 (Stats. 1973, ch. 993), the Legislature was
not required to provide subvention of funds.

The District's abandonment on appeal of its claim to
subvention of funds based on the Revenue and
Taxation Code provisions is understandable. Revenue
and Taxation Code section 2231, the statutory basis
for the District's petition alleging a right to
reimbursement, was repealed in 1986. *556 (Stats.
1986., ch. 879, § 23, p. 3045.) In 1989, Revenue and
Taxation Code section 2207.5 was also repealed.
(Stats. 1989, ch. 589, § 8.) (3) It is well settled that,
as here, when an action is dependent upon a statute
which is later repealed, the action cannot be
maintained. (Younger v. Superior Court (1978) 21
Cal.3d 102, 109 [145 Cal.Rptr. 674, 577 P.2d 1014];
see Governing Board v. Mann (1977) 18 Cal.3d 819,
829 [135 Cal.Rptr. 526, 558 P.2d 1].)

(1c) Although the Legislature repealed its
authorization for subvention of funds for costs
mandated by the state by reason of a law enacted
after January 1, 1973 (see former Rev. & Tax. Code,
8 § 2231 & 2207.5), the repealing legislation also
added (Stats. 1986, ch. 879) and amended (Stats.
1989, ch. 589) provisions in the Government Code (§
17500 et seq.) which address the same subject.
Government Code section 17561, subdivision (a)
provides: "The state shall reimburse each local
agency and school district for all 'costs mandated by
the state' as defined in Section 17514." (Stats. 1986,

ch. 879, § 6, p. 3041, amended most recently by
Stats. 1989, ch. 589, § 1.5 (No. 4 Deering's Adv.
Legis. Service, pp. 1828-1829).) Government Code
section 17514, enacted in 1984, provides: " 'Costs
mandated by the state' means any increased costs
which a local agency or school district is required to
incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975, or any executive
order implementing any statute enacted on or after
January 1, 1975, which mandates a new program or
higher level of service of an existing program within
the meaning of Section 6 of Article XIII B of the
California Constitution.” (Stats. 1984, ch. 1459, § 1,
p. 5114.) [FN3]

FN3 We also note that all the costs for
which the District seeks reimbursement
were incurred in 1978 and 1979 and thus
prior to the July 1, 1980, statutory cutoff
date. The District's petition has thus also
failed to allege sufficient facts to bring its
claim not only within the cutoff date of the
statute involved, but within the cutoff date
for the costs incurred.

As indicated above (ante, p. 555), the Legislature in
1986 and 1989 repealed provisions which permitted
the subvention of funds for costs mandated by the
state as to laws enacted after January 1, 1973, and it
enacted provisions which permitted reimbursement
for costs mandated by the state incurred after July 1,
1980, as a result of a statute enacted on or after
January 1, 1975. This legislative chronology reveals
that there is no present legislative intent to provide
subvention as to pre-1975 statutes. (See California
Mfrs. Assn. v. Public Utilities Com. (1979) 24 Cal.3d
836, 844 [157 Cal.Rptr. 676, 598 P.2d 836].) [FN4]
The Legislature’'s abolition of the right to *557
subvention as to pre- 1975 statutes, obviating
reimbursement for mandated costs relating to the
1973 Cal/OSHA legislation, constituted the lawful
abolition of a right prior to final judgment in the
present case. As in the present case, "... when a right
of action does not exist at common law, but depends
solely upon a statute, the repeal of the statute
destroys the right unless the right has been reduced to
final judgment or unless the repealing statute contains
a saving clause protecting the right in a pending
litigation." (Krause v. Rarity (1930) 210 Cal. 644,
652 [293 P. 62, 77 A.L.R. 1327]; see Southern
Service Co., Ltd. v. Los Angeles (1940) 15 Cal.2d 1,
11-12 [97 P.2d 963].)
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FN4 The Board raised for the first time in its
reply brief in this appeal that the statutory
changes established a legislative intent not
to provide subvention as to pre-1975
statutes. At oral argument, the District
argued that the Board had waived the issue
as to the statutory changes and was barred
from belatedly raising it. Generally, an issue
must be raised in the trial court to be
preserved for appeal. (Parker v. City of
Fountain Valley (1981) 127 Cal.App.3d 99,
117 [179 Cal.Rptr. 351].) However, as we
previously discussed when permitting the
District to belatedly raise its constitutional
claim (ante, p. 555), an appellate court has
the discretionary power to hear a new issue
where no controverted facts are involved
and the issue is a question of law.
(California Pools, Inc. v. Pazargad (1982)
131 Cal.App.3d 601, 604 [182 Cal.Rptr.
568].) Although the question of law
regarding the statutory changes was raised
by the Board in its reply brief rather than in
its opening brief (see Nelson v. Gaunt
(1981) 125 Cal.App.3d 623, 641 [178
Cal.Rptr. 167 the District had an
opportunity to respond and did so during
oral argument.

The propriety of the Legislature's repeal of the
Revenue and Taxation Code provisions which
supported a right to reimbursement was recognized,
with apparent foresight, in County of Los Angeles v.
State of California (1984) 153 Cal.App.3d 568 [200
Cal.Rptr. 394]. "[T]he mandatory provisions of
Revenue and Taxation Code section 2231 do not
restrict legislative power. The Legislature remains
free to amend or repeal section 2231 as it applies to
pre-1975 legislative mandates. [Citations.]" (Id. at p.
573.) When the Legislature repealed sections 2231
and 22075 and left legislation limiting
reimbursement for costs mandated by the state to
costs incurred "as a result of any statute enacted on or
after January 1, 1975" (Gov. Code, § 17561, subd.
(@)), it effectively precluded reimbursement for costs
incurred as a result of the 1973 Cal/OSHA
legislation.

As this court recently observed in an unrelated state
mandate context, "The legislature [has] consistently
limited reimbursement of costs by reference to the
effective dates of statutes and executive orders and
nothing indicates the state intended recovery of costs

to be open-ended." (Long Beach Unified Sch. Dist. v.
State of California (1990) 225 Cal.App.3d 155, 179
[275 Cal.Rptr. 449].) In view of our conclusion that
the  Legislature has effectively  precluded
reimbursement for the District's claimed costs, we
need not determine whether the 1973 Cal/OSHA
legislation created a new obligation on the part of the
District or mandated a new program or increased
level of service within the meaning of County of Los
Angeles v. State of California (1987) 43 Cal.3d 46,
56 [233 Cal.Rptr. 38, 729 P.2d 202]. *558

Finally, as the Board views the matter, new costs to
school districts were proximately caused by specific
new safety orders and not by the 1973 Cal/OSHA
statute, which merely established state agencies to
adopt standards, hear appeals and investigate and
penalize for violations. The Board cites other
contexts in which it has determined that specific
regulations constitute reimbursable mandates. (See,
e.g.,, County of Los Angeles v. Department of
Industrial Relations (1989) 214 Cal.App.3d 1538,
1542 [263 Cal.Rptr. 351] [elevator earthquake safety
regulations]; Carmel Valley Fire Protection Dist. v.
State of California, supra, 190 Cal.App.3d at p. 535
[firefighter protective clothing and equipment
required by administrative code sections].) The Board
thus urges that upon the filing of a specific claim
arising from a specific regulation by Cal/OSHA, the
Board may receive evidence on the old duties and the
new duties and determine the quantum of increased
costs, although a hearing involving all safety orders
at one time is a practical impossibility.

It appears that the Board, whose functions were
transferred to a new Commission on State Mandates
(Gov. Code, § 8 17525, 17630; Stats. 1984, ch. 1459,
§ 1, pp. 5115-5117; amended by Stats. 1985, ch.
179, 8§ 4, pp. 1111- 1112, eff. July 8, 1985, operative
Jan. 1, 1985), seeks judicial permission to entertain
claims of whether specific orders and regulations
pertaining to Cal/OSHA contain state mandated
costs. [FN5] We decline the invitation to rule on such
a theoretical issue involving claims not involved in
the present case. To the extent that the Board is
concerned with the safety orders and regulations
mandating the costs incurred in the present case, such
orders and regulations cannot arise in a vacuum.
Safety orders and regulations must have some
specific legislation as a statutory predicate. Even
assuming that the District had adequately pleaded
specific Cal/OSHA orders and regulations, neither
the Board nor the District alleges that any costs
claimed were incurred as a result of any post-1975
legislation. There is no indication in the record that
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the costs incurred by the District, even if relating to
post-1975 safety orders and regulations, were
incurred "as a result of" (Gov. Code, § 17561, subd.
(@) anything other than the pre-1975 Cal/OSHA
legislation. The District's costs are thus
unreimbursable. *559

FN5 When this case was previously before
this court and was remanded on a procedural
matter, we noted as follows: "As we
understand District's position, it contends
the trial court erred in refusing to consider
the question of law whether [the Cal/OSHA
legislation reflected in] Statutes 1973,
chapter 993 itself comes within the meaning
of section 2207.5. We assume District does
not contest that portion of the trial court's
judgment which holds that District has not
adequately pleaded specific executive orders
and regulations pertaining to Cal OSHA
which might contain state mandated costs."
(Los Angeles Unified School Dist. v. State of
California, supra, 199 Cal.App.3d at p. 692,
fn. 8, italics in original.)

Disposition
The judgment is reversed, and the superior court is
directed to deny the petition for a writ of mandate.
Each party to bear its own costs on appeal.
Turner, P. J., and Ashby, J., concurred. *560
Cal.App.2.Dist.,1991.

Los Angeles Unified School Dist. v. State

END OF DOCUMENT
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'

COUNTY OF FRESNO, Plaintiff and Appellant,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents.

No. S015637.

Supreme Court of California

Apr 22, 1991.
SUMMARY

A county filed a test claim with the Commission on
State Mandates seeking, under Cal. Const., art. XIlI
B, 8§ 6 (state must provide subvention of funds to
reimburse local governments for costs of state-
mandated programs or increased levels of service),
reimbursement from the state for costs incurred in
implementing the Hazardous Materials Release
Response Plans and Inventory Act (Health & Saf.
Code, 8§ 25500 et seq.). The commission found the
county had the authority to charge fees to pay for the
program, and the program was thus not a
reimbursable state-mandated program under Gov.
Code, 8§ 17556, subd. (d), which provides that costs
are not state-mandated if the agency has authority to
levy a charge or fee sufficient to pay for the program.
The county filed a petition for writ of mandate and a
complaint for declaratory relief against the state. The
trial court denied relief. (Superior Court of Fresno
County, No. 379518-4, Gary S. Austin, Judge.) The
Court of Appeal, Fifth Dist., No. F011925, affirmed.

The Supreme Court affirmed the decision of the
Court of Appeal. The court held, as to the single issue
on review, that Gov. Code, 8 17556, subd. (d), was
facially constitutional under Cal. Const., art. XIIl B,
8§ 6. It held art. XIIl B was not intended to reach
beyond taxation, and § 6 was included in art. X111 B
in recognition that Cal. Const., art. XIIl A, severely
restricted the taxing powers of local governments. It
held that art. X111 B, 8§ 6 was designed to protect the
tax revenues of local governments from state
mandates that would require an expenditure of such
revenues and, when read in textual and historical
context, requires subvention only when the costs in
question can be recovered solely from tax revenues.

Page 1

Accordingly, the court held that Gov. Code, § 17556,
subd. (d), effectively construed the term "cost" in the
constitutional provision as excluding expenses that
are recoverable from sources other than taxes, and
that such a construction is altogether sound. (Opinion
by Mosk, J., with Lucas, C. J., Broussard, *483
Panelli, Kennard, JJ., and Best (Hollis G.), J., [FN*]
concurring. Separate concurring opinion by Arabian,

J)

FN* Presiding Justice, Court of Appeal,
Fifth Appellate District, assigned by the
Chairperson of the Judicial Council.

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California § 11--Reimbursement to
Local Governments for State- mandated Costs--Costs
for Which Fees May Be Levied--Validity of
Exclusion.

In a proceeding by a county seeking reversal of a
decision by the Commission on State Mandates that
the state was not required by Cal. Const., art. X1 B,
§ 6, to reimburse the county for costs incurred in
implementing the Hazardous Materials Release
Response Plans and Inventory Act (Health & Saf.
Code, § 25500 et seq.), the trial court properly found
that Gov. Code, 8§ 17556, subd. (d) (costs are not
state-mandated if agency has authority to levy charge
or fee sufficient to pay for program), was facially
constitutional. Cal. Const., art. XIIl B, was intended
to apply to taxation and was not intended to reach
beyond taxation, as is apparent from its language and
confirmed by its history. It was designed to protect
the tax revenues of local governments from state
mandates that would require expenditure of such
revenues; read in its textual and historical contexts,
requires subvention only when the costs in question
can be recovered solely from tax revenues. Gov.
Code, 8 17556, subd. (d), effectively construes the
term “costs" in the constitutional provision as
excluding expenses that are recoverable from sources
other than taxes, and that construction is altogether
sound. Accordingly, Gov. Code, 8 17556, subd. (d),
is facially constitutional under Cal. Const., art. XIlII
B.§ 6.
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[See Cal.Jur.3d (Rev), Municipalities, § 361; 9
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MOSK, J.

We granted review in this proceeding to decide
whether section 17556, subdivision (d), of the
Government Code (section 17556(d)) is facially valid
under article XIII B, section 6, of the California
Constitution (article XI1I B, section 6).

Article XIII B, section 6, provides: "Whenever the
Legislature or any state agency mandates a new
program or higher level of service on any local
government, the state shall provide a subvention of
funds to reimburse such local government for the
costs of such program or increased level of service,
except that the Legislature may, but need not, provide
such subvention of funds for the following mandates:
[11 (@ Legislative mandates requested by the local
agency affected; [ ] (b) Legislation defining a new
crime or changing an existing definition of a crime;
or [ 1 (c) Legislative mandates enacted prior to
January 1, 1975, or executive orders or regulations
initially implementing legislation enacted prior to
January 1, 1975."

The Legislature enacted Government Code sections
17500 through 17630 to implement article XIlI B
section 6. (Gov. Code, § 17500.) It created a "quasi-
judicial body" (ibid.) called the Commission on State
Mandates (commission) (id., § 17525) to "hear and
decide upon [any] claim” by a local government that
the local government "is entitled to be reimbursed by
the state for costs" as required by article XIII B
section 6. (Gov. Code, 8§ 17551, subd. (a).) It defined
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"costs" as "costs mandated by the state"- "any
increased costs" that the local government "is
required to incur ... as a result of any statute ..., or any
executive order implementing any statute ..., which
mandates a new program or higher level of service of
any existing program™ within the meaning of article
XIII B, section 6. (Gov. Code, 8 17514.) Finally, in
section 17556(d) it declared that "The commission
shall not find costs mandated by the state ... if, after a
hearing, the commission finds that" the local
government "has the authority to levy service
charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service."

For the reasons discussed below, we conclude that
section 17556(d) is facially constitutional under
article X111 B, section 6. *485

I. Facts and Procedural History

The present proceeding arose after the Legislature
enacted the Hazardous Materials Release Response
Plans and Inventory Act (Act). (Health & Saf. Code,
8 25500 et seq.) The Act establishes minimum
statewide standards for business and area plans
relating to the handling and release or threatened
release of hazardous materials. (Id., 8 25500.) It
requires local governments to implement its
provisions. (Id., § 25502.) To cover the costs they
may incur, it authorizes them to collect fees from
those who handle hazardous materials. (Id., §
25513.)

The County of Fresno (County) implemented the Act
but chose not to impose the authorized fees. Instead,
it filed a so-called "test" or initial claim with the
commission (Gov. Code, 8§ 17521) seeking
reimbursement from the State of California (State)
under article XIII B, section 6. After a hearing, the
commission rejected the claim. In its statement of
decision, the commission made the following
findings, among others: the Act constituted a "new
program”; the County did indeed incur increased
costs; but because it had authority under the Act to
levy fees sufficient to cover such costs, section
17556(d) prohibited a finding of reimbursable costs.

The County then filed a petition for writ of mandate
and complaint for declaratory relief against the State,
the commission, and others, seeking vacation of the
commission's decision and a declaration that section
17556(d) is unconstitutional under article XIIl B
section 6. While the matter was pending, the
commission amended its statement of decision to
include another basis for denial of the test claim: the
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Act did not constitute a "program™ under the rationale
of County of Los Angeles v. State of California
(1987) 43 Cal.3d 46 [233 Cal.Rptr. 38, 729 P.2d 202]
(County of Los Angeles), because it did not impose
unique requirements on local governments.

After a hearing, the trial court denied the petition and
effectively dismissed the complaint. It determined,
inter alia, that mandate under Code of Civil
Procedure section 1094.5 was the County's sole
remedy, and that the commission was the sole
properly named respondent. It also determined that
section 17556(d) is constitutional under article XlliI
B, section 6. It did not address the question whether
the Act constituted a "program" under County of Los
Angeles. Judgment was entered accordingly.

The Court of Appeal affirmed. It held the Act did
indeed constitute a "program™ under County of Los
Angeles, supra, 43 Cal.3d 46. It also held section
17556(d) is constitutional under article XIlI B
section 6. *486

(1) We granted review to decide a single issue, i.e.,
whether section 17556(d) is facially constitutional
under article X111 B, section 6.

I1. Discussion

We begin our analysis with the California
Constitution. At the June 6, 1978, Primary Election,
article XIll A was added to the Constitution through
the adoption of Proposition 13, an initiative measure
aimed at controlling ad valorem property taxes and
the imposition of new "special taxes." (Amador
Valley Joint Union High Sch. Dist. v. State Bd. of
Equalization (1978) 22 Cal.3d 208, 231-232 [149
Cal.Rptr. 239, 583 P.2d 1281].) The constitutional
provision imposes a limit on the power of state and
local governments to adopt and levy taxes. (City of
Sacramento v. State of California (1990) 50 Cal.3d
51, 59, fn. 1 [266 Cal.Rptr. 139, 785 P.2d 522] (City
of Sacramento).)

At the November 6, 1979, Special Statewide
Election, article X111 B was added to the Constitution
through the adoption of Proposition 4, another
initiative measure. That measure places limitations on
the ability of both state and local governments to
appropriate funds for expenditures.

"Articles XIIl A and XIII B work in tandem,
together restricting California governments' power
both to levy and to spend [taxes] for public
purposes.” (City of Sacramento, supra, 50 Cal.3d at
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p.59,fn.1.)

Article XIII B of the Constitution was intended to
apply to taxation- specifically, to provide "permanent
protection for taxpayers from excessive taxation" and
"a reasonable way to provide discipline in tax
spending at state and local levels." (See County of
Placer v. Corin (1980) 113 Cal.App.3d 443, 446 [170
Cal.Rptr. 232], quoting and following Ballot Pamp.,
Proposed Stats. and Amends. to Cal. Const. with
arguments to voters, Special Statewide Elec. (Nov. 6,
1979), argument in favor of Prop. 4, p. 18.) To this
end, it establishes an "appropriations limit" for both
state and local governments (Cal. Const., art. XIII B,
§ 8, subd. (h)) and allows no "appropriations subject
to limitation" in excess thereof (id., § 2). (See
County of Placer v. Corin, supra, 113 Cal.App.3d at
p. 446.) It defines the relevant "appropriations subject
to limitation™ as "any authorization to expend during
a fiscal year the proceeds of taxes ...." (Cal. Const.
art. X1l B, § 8, subd. (b).) It defines "proceeds of
taxes" as including "all tax revenues and the proceeds
to ... government from,” inter alia, "regulatory
licenses, user charges, and user fees to the extent that
such proceeds exceed the costs reasonably borne by
[government] in providing the regulation, product, or
service ...." (Cal. Const., art. X1l B, § 8, subd. (c),
italics added.) Such "excess" proceeds from
"licenses,” "charges," and "fees" "are but *487 taxes"
for purposes here. (County of Placer v. Corin, supra,
113 Cal.App.3d at p. 451, italics in original.)

Article XIII B of the Constitution, however, was not
intended to reach beyond taxation. That fact is
apparent from the language of the measure. It is
confirmed by its history. In his analysis, the
Legislative Analyst declared that Proposition 4
"would not restrict the growth in appropriations
financed from other [i.e., nontax] sources of revenue,
including federal funds, bond funds, traffic fines, user
fees based on reasonable costs, and income from
gifts.” (Ballot Pamp., Proposed Stats. and Amends. to
Cal. Const. with arguments to voters, Special
Statewide Elec. (Nov. 6, 1979), analysis by
Legislative Analyst, p. 16.)

Section 6 was included in article XIII B in
recognition that article XIII A of the Constitution
severely restricted the taxing powers of local
governments. (See County of Los Angeles, supra, 43
Cal.3d at p. 61.) The provision was intended to
preclude the state from shifting financial
responsibility for carrying out governmental
functions onto local entities that were ill equipped to
handle the task. (Ibid.; see Lucia Mar Unified School
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Dist. v. Honig (1988) 44 Cal.3d 830, 836, fn. 6 [244
Cal.Rptr. 677, 750 P.2d 318].) Specifically, it was
designed to protect the tax revenues of local
governments from state mandates that would require
expenditure of such revenues. Thus, although its
language broadly declares that the "state shall provide
a subvention of funds to reimburse ... local
government for the costs [of a state-mandated new]
program or higher level of service,” read in its textual
and historical context section 6 of article XIIlI B
requires subvention only when the costs in question
can be recovered solely from tax revenues.

In view of the foregoing analysis, the question of the

facial constitutionality of section 17556(d) under
article XIII B, section 6, can be readily resolved. As
noted, the statute provides that "The commission
shall not find costs mandated by the state ... if, after a
hearing, the commission finds that" the local
government "has the authority to levy service
charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.”
Considered within its context, the section effectively
construes the term “costs" in the constitutional
provision as excluding expenses that are recoverable
from sources other than taxes. Such a construction is
altogether sound. As the discussion makes clear, the
Constitution requires reimbursement only for those
expenses that are recoverable solely from taxes. It
follows that section 17556(d) is facially
constitutional under article X111 B, section 6.

The County argues to the contrary. It maintains that
section 17556(d) in essence creates a new exception
to the reimbursement requirement of *488article
X1l B, section 6, for self-financing programs and
that the Legislature cannot create exceptions to the
reimbursement requirement beyond those enumerated
in the Constitution.

We do not agree that in enacting section 17556(d)
the Legislature created a new exception to the
reimbursement requirement of article X111 B, section
6. As explained, the Legislature effectively-and
properly-construed the term "costs" as excluding
expenses that are recoverable from sources other than
taxes. In a word, such expenses are outside of the
scope of the requirement. Therefore, they need not be
explicitly excepted from its reach.

The County nevertheless argues that no matter how
characterized, section 17556(d) is indeed inconsistent
with article XIII B, section 6. Its contention is in
substance as follows: the source of section 17556(d)
is former Revenue and Taxation Code section
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2253.2; at the time of Proposition 4, subdivision
(b)(4) of that former section stated that the State
Board of Control shall not allow a claim for
reimbursement of costs mandated by the state if the
legislation contains a self-financing authority; the
drafters of Proposition 4 incorporated some of the
provisions of former Revenue and Taxation Code
section 2253.2 into article XIIl B, section 6, but did
not incorporate former subdivision (b)(4); their
failure to do so reveals an intent to treat as immaterial
the presence or absence of a "self-financing"
provision; and such an intent is confirmed by the
"legislative history" set out at page 55 in Spirit of 13,
Inc., Summary of Proposed Implementing Legislation
and Drafters' Intent: “the state may not arbitrarily
declare that it is not going to comply with Section 6
... if the state provides new compensating revenues."

In our view, the County's argument is unpersuasive.
Even if we assume arguendo that the intent of those
who drafted Proposition 4 is as claimed, what is
crucial here is the intent of those who voted for the
measure. (See County of Los Angeles, supra, 43
Cal.3d 46, 56.) There is no substantial evidence that
the voters sought what the County assumes the
drafters desired. Moreover, the "legislative history"
cited above cannot be considered relevant; it was
written and circulated after the passage of Proposition
4. As such, it could not have affected the voters in
any way.

To avoid this result, the County advances one final
argument: "Based on the authority of [section
17556(d)], the Commission on State Mandates
refuses to hear mandates on the merits once it finds
that the authority to charge fees is given by the
Legislature. This position is taken whether or not fees
can actually or legally be charged to recover the
entire costs of the program."” *489

The County appears to be making one or both of the
following arguments: (1) the commission applies
section 17556(d) in an unconstitutional manner; or
(2) the Act's self-financing authority is somehow
lacking. Such contentions, however, miss the
designated mark. They raise questions bearing on the
constitutionality of section 17556(d) as applied and
the legal efficacy of the authority conferred by the
Act. The sole issue on review, however, is the facial

constitutionality of section 17556(d).

I11. Conclusion

For the reasons set forth above, we conclude that
section 17556(d) is facially constitutional under
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article XI11 B, section 6.

The judgment of the Court of Appeal is affirmed.

Lucas, C. J., Broussard, J., Panelli, J., Kennard, J.,
and Best (Hollis G.), J., [FN*] concurred.

FN* Presiding Justice, Court of Appeal,
Fifth Appellate District, assigned by the
Chairperson of the Judicial Council.

ARABIAN, J.,
Concurring.

I concur in the determination that Government Code

section 17556, subdivision (d) [FN1] (section
17556(d)), does not offend article XIII B, section 6,
of the California Constitution (article XIIl B, section
6). In my estimation, however, the constitutional
measure of the issue before us warrants fuller
examination than the majority allow. A literalistic
analysis begs the question of whether the Legislature
had the authority to act statutorily upon a subject
matter the electorate has spoken to constitutionally
through the initiative process.

FN1 Unless otherwise indicated, all further
statutory references are to the Government
Code.

Article XIII B, section 6, unequivocally commands
that "the state shall provide a subvention of funds to
reimburse ... local government for the costs of [a
new] program or increased level of service" except as
specified therein. Article X111 B does not define this
reference to "costs." (See Cal. Const., art. XIlI B, §
8.) Rather, the Legislature assumed the task of
explicating the related concept of "costs mandated by
the state" when it created the Commission on State
Mandates and enacted procedures intended to
implement article X111 B, section 6, more effectively.
(See 8§ 17500 et seq.) As part of this statutory
scheme, it exempted the state from its
constitutionally imposed subvention obligation under
certain enumerated circumstances. Some of these
exemptions the electorate expressly contemplated in
approving article XIIl B, section 6 (8§ 17556, subds.
(@), (c), & (g); see § 17514), while others are strictly
of legislative formulation and derive from *490
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former Revenue and Taxation Code section 2253.2.
(8 17556, subds. (b), (d), (e), & (f).)

The majority find section 17556  valid
notwithstanding the mandatory language of article
XIIl B, section 6, based on the circular and
conclusory rationale that "the Legislature effectively-
and properly-construed the term ' costs' as excluding
expenses that are recoverable from sources other than
taxes. In a word, such expenses are outside of the
scope of the [subvention] requirement. Therefore,
they need not be explicitly excepted from its reach."
(Maj. opn., ante, at p. 488.) In my view, excluding or
otherwise removing something from the purview of a
law is tantamount to creating an exception thereto.
When an exclusionary implication is clear from the
import or effect of the statutory language, use of the
word "except” should not be necessary to construe
the result for what it clearly is. In this circumstance,
"l would invoke the folk wisdom that if an object
looks like a duck, walks like a duck and quacks like a
duck, it is likely to be a duck.” (In_re Deborah C.
(1981) 30 Cal.3d 125, 141 [177 Cal.Rptr. 852, 635

P.2d 446] (conc. opn. by Mosk, J.).)

Of at least equal importance, section 17500 et seq.
constitutes a legislative implementation of article
XIII B, section 6. As such, the overall statutory
scheme must comport with the express constitutional
language it was designed to effectuate as well as the
implicit electoral intent. Eschewing semantics, |
would squarely and forthrightly address the
fundamental and substantial question of whether the
Legislature could lawfully enlarge upon the scope of
article XIII B, section 6, to include exceptions not
originally designated in the initiative.

I do not hereby seek to undermine the majority
holding but rather to set it on a firmer constitutional
footing. "[S]tatutes must be given a reasonable
interpretation, one which will carry out the intent of
the legislators and render them valid and operative
rather than defeat them. In so doing, sections of the
Constitution, as well as the codes, will be harmonized
where reasonably possible, in order that all may
stand." (Rose v. State of California (1942) 19 Cal.2d
713, 723 [123 P.2d 505]; see also County of Los
Angeles v. State of California (1987) 43 Cal.3d 46,
58 [233 Cal.Rptr. 38, 729 P.2d 202].) To this end, it
is a fundamental premise of our form of government
that "the Constitution of this State is not to be
considered as a grant of power, but rather as a
restriction upon the powers of the Legislature; and ...
it is competent for the Legislature to exercise all
powers not forbidden ...." (People v. Coleman (1854)
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4 Cal. 46, 49.) "Two important consequences flow
from this fact. First, the entire law-making authority
of the state, except the people's right of initiative and
referendum, is vested in the *491 Legislature, and
that body may exercise any and all legislative powers
which are not expressly or by necessary implication
denied to it by the Constitution. [Citations.] In other
words, 'we do not look to the Constitution to
determine whether the legislature is authorized to do
an act, but only to see if it is prohibited.’ [Citation.]
[T ] Secondly, all intendments favor the exercise of
the Legislature's plenary authority: 'If there is any
doubt as to the Legislature's power to act in any given
case, the doubt should be resolved in favor of the
Legislature's action. Such restrictions and limitations
[imposed by the Constitution] are to be construed
strictly, and are not to be extended to include matters
not covered by the language used.' [Citations.]"
(Methodist Hosp. of Sacramento v. Saylor (1971) 5
Cal.3d 685, 691 [97 Cal.Rptr. 1, 488 P.2d 161],
italics added.) "Specifically, the express enumeration
of legislative powers is not an exclusion of others not
named unless accompanied by negative terms.
[Citations.]" (Dean v. Kuchel (1951) 37 Cal.2d 97,

100 [230 P.2d 811].)

As the majority opinion impliedly recognizes,
neither the language nor the intent of article XIII B
conflicts with the exercise of legislative prerogative
we review today. Of paramount significance, neither
section 6 nor any other provision of article XIIl B
prohibits  statutory delineation of additional
circumstances obviating reimbursement for state
mandated programs. (See Dean v. Kuchel, supra, 37
Cal.2d at p. 101; Roth Drugs, Inc. v. Johnson (1936)
13 Cal.App.2d 720, 729 [57 P.2d 1022]; see also
Kehrlein v. City of Oakland (1981) 116 Cal.App.3d
332, 338 [172 Cal.Rptr. 111].)

Furthermore, the initiative was "[b]illed as a flexible
way to provide discipline in government spending"
by creating appropriations limits to restrict the
amount of such expenditures. (County of Placer v.
Corin_(1980) 113 Cal.App.3d 443, 447 [170
Cal.Rptr. 232]; see Cal. Const., art. X111 B, § 1.) By
their nature, user fees do not affect the equation of
local government spending: While they facilitate
implementation of newly mandated state programs or
increased levels of service, they are excluded from
the "appropriations subject to limitations" calculation
and its attendant budgetary constraints. (See Cal.
Const., art. X1l B, § 8; see also City Council v.
South (1983) 146 Cal.App.3d 320, 334 [194 Cal.Rptr.
110]; County of Placer v. Corin, supra, 113
Cal.App.3d at pp. 448-449; Cal. Const., art. XIlI B, §
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3, subd. (b); cf. Russ Bldg. Partnership v. City and
County of San Francisco (1987) 199 Cal.App.3d
1496, 1505 [246 Cal.Rptr. 21] [" 'fees not exceeding
the reasonable cost of providing the service or
regulatory activity for which the fee is charged and
which are not levied for general revenue purposes,
have been considered outside the realm of "special
taxes" [limited by California Constitution, article XIII
A]'"]; *492Terminal Plaza Corp. v. City and County
of San Francisco (1986) 177 Cal.App.3d 892, 906
[223 Cal.Rptr. 379] [same].)

This conclusion fully accommodates the intent of the

voters in adopting article X1l B, as reflected in the
ballot materials accompanying the proposition. (See
Amador Valley Joint Union High Sch. Dist. v. State
Bd. of Equalization (1978) 22 Cal.3d 208, 245-246
[149 Cal.Rptr. 239, 583 P.2d 1281].) In general, these
materials convey that "[t]he goals of article X1l B, of
which section 6 is a part, were to protect residents
from excessive taxation and government spending.”
(County of Los Angeles v. State of California, supra,
43 Cal.3d at p. 61; Huntington Park Redevelopment
Agency v. Martin (1985) 38 Cal.3d 100, 109- 110
[211 Cal.Rptr. 133, 695 P.2d 220].) To the extent
user fees are not borne by the general public or
applied to the general revenues, they do not bear
upon this purpose. Moreover, by imputation, voter
approval contemplated the continued imposition of
reasonable user fees outside the scope of article XIlI
B. (Ballot Pamp., Proposed Amends. to Cal. Const.
with arguments to voters, Limitation of Government
Appropriations, Special Statewide Elec. (Nov. 6,
1979), arguments in favor of and against Prop. 4, p.
18 Tinitiative "Will curb excessive user fees imposed
by local government" but "will Not eliminate user
fees ..."]; see County of Placer v. Corin, supra, 113
Cal.App.3d at p. 452.)

"The concern which prompted the inclusion of
section 6 in article XIlI B was the perceived attempt
by the state to enact legislation or adopt
administrative orders creating programs to be
administered by local agencies, thereby transferring
to those agencies the fiscal responsibility for
providing services which the state believed should be
extended to the public." (County of Los Angeles v.
State of California, supra, 43 Cal.3d at p. 56; see City
of Sacramento v. State of California (1990) 50 Cal.3d
51, 66 [266 Cal.Rptr. 139, 785 P.2d 522].) "Section 6
had the additional purpose of precluding a shift of
financial responsibility for carrying out governmental
functions from the state to local agencies which had
had their taxing powers restricted by the enactment of
article XIII' A in the preceding year and were ill
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equipped to take responsibility for any new
programs.” (County of Los Angeles v. State of
California, supra, 43 Cal.3d at p. 61.) An exemption
from reimbursement for state mandated programs for
which local governments are authorized to charge
offsetting user fees does not frustrate or compromise
these goals or otherwise disturb the balance of local
government financing and expenditure. [FN2] (See
*493County of Placer v. Corin, supra, 113
Cal.App.3d at p. 452, fn. 7.) Article XIII B, section 8,
subdivision (c), specifically includes regulatory
licenses, user charges, and user fees in the
appropriations limitation equation only "to the extent
that those proceeds exceed the costs reasonably borne
by [the governmental] entity in providing the
regulation, product, or service ...."

FN2 This conclusion also accords with the
traditional and historical role of user fees in
promoting the multifarious functions of
local government by imposing on those
receiving a service the cost of providing it.
(Cf. County of Placer v. Corin, supra, 113
Cal.App.3d at p. 454 ["Special assessments,
being levied only for improvements that
benefit particular parcels of land, and not to
raise general revenues, are simply not the
type of exaction that can be used as a
mechanism for circumventing these tax
relief provisions. [Citation.]"].)

The self-executing nature of article X1l B does not
alter this analysis. "It has been uniformly held that
the legislature has the power to enact statutes
providing for reasonable regulation and control of
rights granted under constitutional provisions.
[Citations.]" (Chesney v. Byram (1940) 15 Cal.2d
460, 465 [101 P.2d 1106].) " ' "Legislation may be
desirable, by way of providing convenient remedies
for the protection of the right secured, or of
regulating the claim of the right so that its exact
limits may be known and understood; but all such
legislation must be subordinate to the constitutional
provision, and in furtherance of its purpose, and must
not in any particular attempt to narrow or embarrass
it." [Citations.]' " (Id., at pp. 463-464; see also
County of Contra Costa v. State of California (1986)
177 Cal.App.3d 62, 75 [222 Cal.Rptr. 750].) Section
17556(d) is not "merely [a] transparent attempt[] to
do indirectly that which cannot lawfully be done
directly." (Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 541
[234 Cal.Rptr. 795].) On the contrary, it creates no

Page 7

conflict with the constitutional directive it subserves.
Hence, rather than pursue an interpretive expedient,
this court should expressly declare that it operates as
a valid legislative implementation thereof.

"[Initiative] provisions of the Constitution and of
charters and statutes should, as a general rule, be
liberally construed in favor of the reserved power.
[Citations.] As opposed to that principle, however, 'in
examining and ascertaining the intention of the
people with respect to the scope and nature of those
... powers, it is proper and important to consider what
the consequences of applying it to a particular act of
legislation would be, and if upon such consideration
it be found that by so applying it the inevitable effect
would be greatly to impair or wholly destroy the
efficacy of some other governmental power, the
practical application of which is essential and,
perhaps, ... indispensable, to the convenience,
comfort, and well-being of the inhabitants of certain
legally established districts or subdivisions of the
state or of the whole state, then in such case the
courts may and should assume that the people
intended no such result to flow from the application
of those powers and that they do not so apply.’
[Citation.]" (Hunt v. Mayor & Council of Riverside
(1948) 31 Cal.2d 619, 628-629 [191 P.2d 426].) *494

This court is not infrequently called upon to resolve
the tension of apparent or actual conflicts in the
express will of the people. [FN3] Whether that
expression emanates directly from the ballot or
indirectly through legislative implementation, each
deserves our fullest estimation and effectuation.
Given the historical and abiding role of government
by initiative, | decline to circumvent that
responsibility and accept uncritically the Legislature's
self- validating statutory scheme as the basis for
approving the exercise of its prerogative. It is not
enough to say a broader constitutional analysis yields
the same result and therefore is unnecessary. We
provide a higher quality of justice harmonizing rather
than ignoring the divers voices of the people, for such
is the nature of our office. *495

FN3 See, e.g., Zumwalt v. Superior Court
(1989) 49 Cal.3d 167 [260 Cal.Rptr. 545,
776 P.2d 247]; Los Angeles County
Transportation Com. v. Richmond (1982) 31
Cal.3d 197 [182 Cal.Rptr. 324, 643 P.2d
941]; California Housing Finance Agency v.
Patitucci (1978) 22 Cal.3d 171 [148
Cal.Rptr. 875, 583 P.2d 729]; California
Housing Finance Agency v. Elliott (1976) 17
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Cal.3d 575 [131 Cal.Rptr. 361, 551 P.2d
1193]; Blotter v. Farrell (1954) 42 Cal.2d
804 [270 P.2d 481]; Dean v. Kuchel, supra,
37 Cal.2d 97; Hunt v. Mayor & Council of
Riverside, supra, 31 Cal.2d 619.

Cal. 1991.
County of Fresno v. State
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FRANCES KINLAW et al., Plaintiffs and
Appellants,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents.

No. S014349.

Supreme Court of California

Aug 30, 1991.
SUMMARY

Medically indigent adults and taxpayers brought an
action pursuant to Code Civ. Proc., § 526a, against
the state, alleging that it had violated Cal. Const., art.
X1l B, § 6 (reimbursement of local governments for
state-mandated new programs), by shifting its
financial responsibility for the funding of health care
for the poor onto the county without providing the
necessary funding, and that as a result the state had
evaded its constitutionally mandated spending limits.
The trial court granted summary judgment for the
State after concluding plaintiffs lacked standing to
prosecute the action. (Superior Court of Alameda
County, No. 632120-4, Henry Ramsey, Jr., and
Demetrios P. Agretelis, Judges.) The Court of
Appeal, First Dist.,, Div. Two, Nos. A041426 and
A043500, reversed.

The Supreme Court reversed the judgment of the
Court of Appeal, holding the administrative
procedures established by the Legislature (Gov.
Code, § 17500 et seq.), which are available only to
local agencies and school districts directly affected
by a state mandate, were the exclusive means by
which the state's obligations under Cal. Const., art.
X1l B, § 6, were to be determined and enforced.
Accordingly, the court held plaintiffs lacked standing
to prosecute the action. (Opinion by Baxter, J., with
Lucas, C. J., Panelli, Kennard, and Arabian, JJ.,
concurring.  Separate  dissenting  opinion by
Broussard, J., with Mosk, J., concurring.)

HEADNOTES

Page 1

Classified to California Digest of Official Reports

(1) State of California 8 7--Actions--State-mandated

Costs--Reimbursement-- Exclusive Statutory
Remedy.
Gov. Code, 8§ 17500 et seq., creates an

administrative forum for resolution of state mandate
claims arising under Cal. Const., art. X111 B, § 6, and
establishes *327 procedures which exist for the
express purpose of avoiding multiple proceedings,
judicial and administrative, addressing the same
claim that a reimbursable state mandate has been
created. The statutory scheme also designates the
Sacramento County Superior Court as the venue for
judicial actions to declare unfunded mandates invalid.
It also designates the Sacramento County Superior
Court as the venue for judicial actions to declare
unfunded mandates invalid (Gov. Code, § 17612). In
view of the comprehensive nature of the legislative
scheme, and from the expressed intent, the
Legislature has created what is clearly intended to be
a comprehensive and exclusive procedure by which
to implement and enforce Cal. Const., art. XIIl B, §
6.

(2) State of California 8 7--Actions--State-mandated
Costs--Reimbursement-- Private Action to Enforce--
Standing.

In an action by medically indigent adults and
taxpayers seeking to enforce Cal. Const., art. X111 B,
8§ 6, for declaratory and injunctive relief requiring
the state to reimburse the county for the cost of
providing health care services to medically indigent
adults who, prior to 1983, had been included in the
state Medi-Cal program, the Court of Appeal erred in
holding that the existence of an administrative
remedy (Gov. Code, 8§ 17500 et seq.) by which
affected local agencies could enforce their
constitutional right under art. XIll B, § 6 to
reimbursement for the cost of state mandates di not
bar the action. Because the right involved was given
by the Constitution to local agencies and school
districts, not individuals either as taxpayers or
recipients of government benefits and services, the
administrative remedy was adequate fully to
implement the constitutional provision. The
Legislature has the authority to establish procedures
for the implementation of local agency rights under
art. XIll B, § 6; unless the exercise of a
constitutional right is unduly restricted, a court must
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limit enforcement to the procedures established by
the Legislature. Plaintiffs' interest, although pressing,
was indirect and did not differ from the interest of the
public at large in the financial plight of local
government. Relief by way of reinstatement to Medi-
Cal pending further action by the state was not a
remedy available under the statute, and thus was not
one which a court may award.

[See Cal.Jur.3d, State of California, § 78; 7
Witkin, Summary of Cal. Law (9th ed. 1988)
Constitutional Law, § 112.]
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BAXTER, J.

Plaintiffs, medically indigent adults and taxpayers,
seek to enforce section 6 of article XIlI B (hereafter,
section 6) of the California Constitution through an
action for declaratory and injunctive relief. They
invoked the jurisdiction of the superior court as
taxpayers pursuant to Code of Civil Procedure
section 526a and as persons affected by the alleged
failure of the state to comply with section 6. The
superior court granted summary judgment for
defendants State of California and Director of the
Department of Health Services, after concluding that
plaintiffs lacked standing to prosecute the action. On
appeal, the Court of Appeal held that plaintiffs have
standing and that the action is not barred by the
availability of administrative remedies.

Page 2

We reverse. The administrative procedures
established by the Legislature, which are available
only to local agencies and school districts directly
affected by a state mandate, are the exclusive means
by which the state's obligations under section 6 are to
be determined and enforced. Plaintiffs therefore lack
standing.

| State Mandates

Section 6, adopted on November 6, 1979, as part of
an initiative measure imposing spending limits on
state and local government, also imposes on the state
an obligation to reimburse local agencies for the cost
of most programs and services which they must
provide pursuant to a state mandate if the local
agencies were not under a preexisting duty to fund
the activity. It provides: *329

"Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates:

"(a) Legislative mandates requested by the local
agency affected;

"(b) Legislation defining a new crime or changing an
existing definition of a crime; or

"(c) Legislative mandates enacted prior to January 1,
1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1,
1975."

A complementary provision, section 3 of article XllII
B, provides for a shift from the state to the local
agency of a portion of the spending or
"appropriation” limit of the state when responsibility
for funding an activity is shifted to a local agency:

"The appropriations limit for any fiscal year ... shall
be adjusted as follows: [1 ] (a) In the event that the
financial responsibility of providing services is
transferred, in whole or in part, ... from one entity of
government to another, then for the year in which
such transfer becomes effective the appropriations
limit of the transferee entity shall be increased by
such reasonable amount as the said entities shall
mutually agree and the appropriations limit of the
transferor entity shall be decreased by the same
amount."”
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11 Plaintiffs' Action

The underlying issue in this action is whether the
state is obligated to reimburse the County of
Alameda, and shift to Alameda County a concomitant
portion of the state's spending limit, for the cost of
providing health care services to medically indigent
adults who prior to 1983 had been included in the
state Medi-Cal program. Assembly Bill No. 799
(1981-1982 Reg. Sess.) (AB 799) (Stats. 1982, ch.
328, p. 1568) removed medically indigent adults
from Medi-Cal effective January 1, 1983. At the time
section 6 was adopted, the state was funding Medi-
Cal coverage for these persons without requiring any
county financial contribution.

Plaintiffs initiated this action in the Alameda County
Superior Court. They sought relief on their own
behalf and on behalf of a class of similarly *330
situated medically indigent adult residents of
Alameda County. The only named defendants were
the State of California, the Director of the
Department of Health Services, and the County of
Alameda.

In the complaint for declaratory and injunctive relief,

plaintiffs sought an injunction compelling the state to
restore Medi-Cal eligibility to medically indigent
adults or to reimburse the County of Alameda for the
cost of providing health care to those persons. They
also prayed for a declaration that the transfer of
responsibility from the state-financed Medi- Cal
program to the counties without adequate
reimbursement violated the California Constitution.
[FN1]

FN1 The complaint also sought a declaration
that the county was obliged to provide
health care services to indigents that were
equivalent to  those available to
nonindigents. This issue is not before us.
The County of Alameda aligned itself with
plaintiffs in the superior court and did not
oppose plaintiffs' effort to enforce section 6.

At the time plaintiffs initiated their action neither
Alameda County, nor any other county or local
agency, had filed a reimbursement claim with the
Commission on State Mandates (Commission).
[FN2]

Page 3

FN2 On November 23, 1987, the County of
Los Angeles filed a test claim with the
Commission. San Bernardino County joined
as a test claimant. The Commission ruled
against the counties, concluding that no state
mandate had been created. The Los Angeles
County Superior Court subsequently granted
the counties' petition for writ of mandate
(Code Civ. Proc., § 1094.5), reversing the
Commission, on April 27, 1989. (No. C-
731033.) An appeal from that judgment is
presently pending in the Court of Appeal.
(County of Los Angeles v. State of
California, No. B049625.)

Whether viewed as an action seeking restoration of
Medi-Cal  benefits, one to compel state
reimbursement of county costs, or one for declaratory
relief, therefore, the action required a determination
that the enactment of AB 799 created a state mandate
within the contemplation of section 6. Only upon
resolution of that issue favorably to plaintiffs would
the state have an obligation to reimburse the county
for its increased expense and shift a portion of its
appropriation limit, or to reinstate Medi-Cal benefits
for plaintiffs and the class they seek to represent.

The gravamen of the action is, therefore,
enforcement of section 6. [FN3] *331

FN3 Plaintiffs argue that they seek only a
declaration that AB 799 created a state
mandate and an injunction against the shift
of costs until the state decides what action to
take. This is inconsistent with the prayer of
their complaint which sought an injunction
requiring defendants to restore Medi-Cal
eligibility to all medically indigent adults
until the state paid the cost of full health
services for them. It is also unavailing.

An injunction against enforcement of a state
mandate is available only after the
Legislature fails to include funding in a local
government claims bill following a
determination by the Commission that a
state mandate exists. (Gov. Code, § 17612.)
Whether plaintiffs seek declaratory relief
and/or an injunction, therefore, they are
seeking to enforce section 6.

All further statutory references are to the
Government  Code unless  otherwise
indicated.
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111 Enforcement of Article XIII B, Section 6

In 1984, almost five years after the adoption of
article X111 B, the Legislature enacted comprehensive
administrative procedures for resolution of claims
arising out of section 6. (§ 17500.) The Legislature
did so because the absence of a uniform procedure
had resulted in inconsistent rulings on the existence
of state mandates, unnecessary litigation,
reimbursement delays, and, apparently, resultant
uncertainties in accommodating reimbursement
requirements in the budgetary process. The necessity
for the legislation was explained in section 17500:

"The Legislature finds and declares that the existing
system for reimbursing local agencies and school
districts for the costs of state- mandated local
programs has not provided for the effective
determination of the state's responsibilities under
Section 6 of Article Xl B of the California
Constitution. The Legislature finds and declares that
the failure of the existing process to adequately and
consistently resolve the complex legal questions
involved in the determination of state-mandated costs
has led to an increasing reliance by local agencies
and school districts on the judiciary and, therefore, in
order to relieve unnecessary congestion of the
judicial system, it is necessary to create a mechanism
which is capable of rendering sound quasi-judicial
decisions and providing an effective means of
resolving disputes over the existence of state-
mandated local programs.” (Italics added.)

In part 7 of division 4 of title 2 of the Government
Code, "State-Mandated Costs," which commences
with section 17500, the Legislature created the
Commission (§ 17525), to adjudicate disputes over
the existence of a state- mandated program (8 §
17551, 17557) and to adopt procedures for
submission and adjudication of reimbursement claims
(8 17553). The five-member Commission includes
the Controller, the Treasurer, the Director of Finance,
the Director of the Office of Planning and Research,
and a public member experienced in public finance.
(8 17525.)

The legislation establishes a test-claim procedure to
expeditiously resolve disputes affecting multiple
agencies (8§ 17554), [FN4] establishes the method of
*332 payment of claims (8 8 17558, 17561), and
creates reporting procedures which enable the
Legislature to budget adequate funds to meet the
expense of state mandates (8 § 17562, 17600, 17612,
subd. (a).)

Page 4

FN4 The test claim by the County of Los
Angeles was filed prior to that proposed by
Alameda County. The Alameda County
claim was rejected for that reason. (See §
17521.) Los Angeles County permitted San
Bernardino County to join in its claim which
the Commission accepted as a test claim
intended to resolve the issues the majority
elects to address instead in this proceeding.
Los Angeles County declined a request from
Alameda County that it be included in the
test claim because the two counties' systems
of documentation were so similar that
joining Alameda County would not be of
any benefit. Alameda County and these
plaintiffs were, of course, free to participate
in the Commission hearing on the test claim.
(8 17555.)

Pursuant to procedures which the Commission was
authorized to establish (8 17553), local agencies
[FN5] and school districts [FN6] are to file claims for
reimbursement of state-mandated costs with the
Commission (8 § 17551, 17560), and reimbursement
is to be provided only through this statutory
procedure. (§ § 17550, 17552.)

FN5 " 'Local agency’ means any city,
county, special district, authority, or other
political subdivision of the state." (8
17518.)

FN6 " 'School district' means any school
district, community college district, or
county superintendant of schools.” (8
17519.)

The first reimbursement claim filed which alleges
that a state mandate has been created under a statute
or executive order is treated as a "test claim." (8§
17521.) A public hearing must be held promptly on
any test claim. At the hearing on a test claim or on
any other reimbursement claim, evidence may be
presented not only by the claimant, but also by the
Department of Finance and any other department or
agency potentially affected by the claim. (8§ 17553.)
Any interested organization or individual may
participate in the hearing. (8§ 17555.)
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A local agency filing a test claim need not first
expend sums to comply with the alleged state
mandate, but may base its claim on estimated costs.
(8 17555.) The Commission must determine both
whether a state mandate exists and, if so, the amount
to be reimbursed to local agencies and school
districts, adopting "parameters and guidelines" for
reimbursement of any claims relating to that statute
or executive order. (§ 17557.) Procedures for
determining whether local agencies have achieved
statutorily authorized cost savings and for offsetting
these savings against reimbursements are also
provided. (8 17620 et seq.) Finally, judicial review
of the Commission decision is available through
petition for writ of mandate filed pursuant to Code of
Civil Procedure section 1094.5. (§ 17559.)

The legislative scheme is not limited to establishing
the claims procedure, however. It also contemplates
reporting to the Legislature and to departments and
agencies of the state which have responsibilities
related to funding state mandates, budget planning,
and payment. The parameters and guidelines adopted
by the Commission must be submitted to the
Controller, who is to pay subsequent claims arising
out of the mandate. (§ 17558.) Executive orders
mandating costs are to be accompanied by an
appropriations *333 bill to cover the costs if the
costs are not included in the budget bill, and in
subsequent years the costs must be included in the
budget bill. (§ 17561, subds. (a) & (b).) Regular
review of the costs is to be made by the Legislative
Analyst, who must report to the Legislature and
recommend whether the mandate should be
continued. (8 17562.) The Commission is also
required to make semiannual reports to the
Legislature of the number of mandates found and the
estimated reimbursement cost to the state. (§ 17600.)
The Legislature must then adopt a "local government
claims bill." If that bill does not include funding for a
state mandate, an affected local agency or school
district may seek a declaration from the superior
court for the County of Sacramento that the mandate
is unenforceable, and an injunction against
enforcement. (8 17612.)

Additional procedures, enacted in 1985, create a
system of state-mandate apportionments to fund
reimbursement. (8 17615 et seq.)

(2) It is apparent from the comprehensive nature of
this legislative scheme, and from the Legislature's
expressed intent, that the exclusive remedy for a
claimed violation of gsection 6 lies in these
procedures. The statutes create an administrative
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forum for resolution of state mandate claims, and
establishes procedures which exist for the express
purpose of avoiding multiple proceedings, judicial
and administrative, addressing the same claim that a
reimbursable state mandate has been created. The
statutory scheme also designates the Sacramento
County Superior Court as the venue for judicial
actions to declare unfunded mandates invalid (8

17612).

The legislative intent is clearly stated in section
17500: "It is the intent of the Legislature in enacting
this part to provide for the implementation of Section
6 of Article X111 B of the California Constitution and
to consolidate the procedures for reimbursement of
statutes specified in the Revenue and Taxation Code
with those identified in the Constitution. ..." And
section 17550 states: "Reimbursement of local
agencies and school districts for costs mandated by
the state shall be provided pursuant to this chapter.”

Finally, section 17552 provides: "This chapter shall
provide the sole and exclusive procedure by which a
local agency or school district may claim
reimbursement for costs mandated by the state as
required by Section 6 of Article XIIl B of the
California Constitution.” (Italics added.)

In short, the Legislature has created what is clearly
intended to be a comprehensive and exclusive
procedure by which to implement and enforce section
6. *334

IV Exclusivity

(2) Plaintiffs argued, and the Court of Appeal
agreed, that the existence of an administrative
remedy by which affected local agencies could
enforce their right under section 6 to reimbursement
for the cost of state mandates did not bar this action
because the administrative remedy is available only
to local agencies and school districts.

The Court of Appeal recognized that the decision of
the County of Alameda, which had not filed a claim
for reimbursement at the time the complaint was
filed, was a discretionary decision which plaintiffs
could not challenge. (Dunn v. Long Beach L. & W.
Co. (1896) 114 Cal. 605, 609, 610-611 [46 P. 607];
Silver v. Watson (1972) 26 Cal.App.3d 905, 909 [103
Cal.Rptr. 576]; Whitson v. City of Long Beach (1962)
200 Cal.App.2d 486, 506 [19 Cal.Rptr. 668]; Elliott
v. Superior Court (1960) 180 Cal.App.2d 894, 897 [5
Cal.Rptr. 116].) The court concluded, however, that
public policy and practical necessity required that
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plaintiffs have a remedy for enforcement of section 6
independent of the statutory procedure.

The right involved, however, is a right given by the
Constitution to local agencies, not individuals either
as taxpayers or recipients of government benefits and
services. Section 6 provides that the “state shall
provide a subvention of funds to reimburse ... local
governments ...." (ltalics added.) The administrative
remedy created by the Legislature is adequate to fully
implement section 6. That Alameda County did not
file a reimbursement claim does not establish that the
enforcement remedy is inadequate. Any of the 58
counties was free to file a claim, and other counties
did so. The test claim is now before the Court of
Appeal. The administrative procedure has operated as
intended.

The Legislature has the authority to establish
procedures for the implementation of local agency
rights under section 6. Unless the exercise of a
constitutional right is unduly restricted, the court
must limit enforcement to the procedures established
by the Legislature. (People v. Western Air Lines, Inc.
(1954) 42 Cal.2d 621, 637 [268 P.2d 723]; Chesney
v. Byram (1940) 15 Cal.2d 460, 463 [101 P.2d 1106];
County of Contra Costa v. State of California (1986)
177 Cal.App.3d 62, 75 [222 Cal.Rptr. 750].)

Plaintiffs' argument that they must be permitted to
enforce section 6 as individuals because their right to
adequate health care services has been compromised
by the failure of the state to reimburse the county for
the cost *335 of services to medically indigent adults
is unpersuasive. Plaintiffs' interest, although pressing,
is indirect and does not differ from the interest of the
public at large in the financial plight of local
government. Although the basis for the claim that the
state must reimburse the county for its costs of
providing the care that was formerly available to
plaintiffs under Medi-Cal is that AB 799 created a
state mandate, plaintiffs have no right to have any
reimbursement expended for health care services of
any kind. Nothing in article X111 B or other provision
of law controls the county's expenditure of the funds
plaintiffs claim must be paid to the county. To the
contrary, section 17563 gives the local agency
complete discretion in the expenditure of funds
received pursuant to section 6, providing: "Any funds
received by a local agency or school district pursuant
to the provisions of this chapter may be used for any
public purpose.”

The relief plaintiffs seek in their prayer for state
reimbursement of county expenses is, in the end, a
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reallocation of general revenues between the state
and the county. Neither public policy nor practical
necessity compels creation of a judicial remedy by
which individuals may enforce the right of the county
to such revenues. The Legislature has established a
procedure by which the county may claim any
revenues to which it believes it is entitled under
section 6. That test-claim statute expressly provides
that not only the claimant, but also "any other
interested organization or individual may participate"
in the hearing before the Commission (§ 17555) at
which the right to reimbursement of the costs of such
mandate is to be determined. Procedures for
receiving any claims must "provide for presentation
of evidence by the claimant, the Department of
Finance and any other affected department or agency,
and any other interested person." (§ 17553. Italics
added.) Neither the county nor an interested
individual is without an opportunity to be heard on
these questions. These procedures are both adequate
and exclusive. [FN7]

FN7  Plaintiffs' argument that the
Legislature's failure to make provision for
individual enforcement of section 6 before
the Commission demonstrates an intent to
permit legal actions, is not persuasive. The
legislative statement of intent to relegate all
mandate disputes to the Commission is
clear. A more likely explanation of the
failure to provide for test cases to be
initiated by individuals lies in recognition
that (1) because section 6 creates rights only
in governmental entities, individuals lack
sufficient beneficial interest in either the
receipt or expenditure of reimbursement
funds to accord them standing; and (2) the
number of local agencies having a direct
interest in obtaining reimbursement is large
enough to ensure that citizen interests will
be adequately represented.

The alternative relief plaintiffs seek-reinstatement to
Medi-Cal pending further action by the state-is not a
remedy available under the statute, and thus is not
one which this court may award. The remedy for the
failure to fund a program is a declaration that the
mandate is unenforceable. That relief is available
only after the Commission has determined that a
mandate exists *336 and the Legislature has failed to
include the cost in a local government claims bill,
and only on petition by the county. (§ 17612.) [FN8]
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FN8 Plaintiffs are not without a remedy if
the county fails to provide adequate health
care, however. They may enforce the
obligation imposed on the county by
Welfare and Institutions Code sections
17000 and 17001, and by judicial action.
(See, e.g., Mooney v. Pickett (1971) 4 Cal.3d
669 [94 Cal.Rptr. 279, 483 P.2d 1231].)

Moreover, the judicial remedy approved by the
Court of Appeal permits resolution of the issues
raised in a state mandate claim without the
participation of those officers and individuals the
Legislature deems necessary to a full and fair
exposition and resolution of the issues. Neither the
Controller nor the Director of Finance was named a
defendant in this action. The Treasurer and the
Director of the Office of Planning and Research did
not participate. All of these officers would have been
involved in determining the question as members of
the Commission, as would the public member of the
Commission. The judicial procedures were not
equivalent to the public hearing required on test
claims before the Commission by section 17555.
Therefore, other affected departments, organizations,
and individuals had no opportunity to be heard.
[FN9]

FN9 For this reason, it would be
inappropriate to address the merits of
plaintiff's claim in this proceeding. (Cf. Dix
v. Superior Court (1991) 53 Cal.3d 442 [279
Cal.Rptr. 834, 807 P.2d 1063].) Unlike the
dissent, we do not assume that in
representing the state in this proceeding, the
Attorney General necessarily represented the
interests and views of these officials.

Finally, since a determination that a state mandate
has been created in a judicial proceeding rather than
one before the Commission does not trigger the
procedures for creating parameters and guidelines for
payment of claims, or for inclusion of estimated costs
in the state budget, there is no source of funds
available for compliance with the judicial decision
other than the appropriations for the Department of
Health Services. Payment from those funds can only
be at the expense of another program which the
department is obligated to fund. No public policy
supports, let alone requires, this result.
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The superior court acted properly in dismissing this
action.

The judgment of the Court of Appeal is reversed.

Lucas, C. J., Panelli, J., Kennard, J., and Arabian, J.,
concurred.

BROUSSARD, J.

I dissent. For nine years the Legislature has defied
the mandate of article XIlII B of the California
Constitution (hereafter article XIII B). Having
transferred responsibility for the care of medically
indigent adults (MIA's) to county governments, the
Legislature has failed to provide the counties with
sufficient money to meet this responsibility, yet the
*337 Legislature computes its own appropriations
limit as if it fully funded the program. The majority,
however, declines to remedy this violation because, it
says, the persons most directly harmed by the
violation-the medically indigent who are denied
adequate health care-have no standing to raise the
matter. | disagree, and will demonstrate that (1)
plaintiffs have standing as citizens to seek a
declaratory judgment to determine whether the state
is complying with its constitutional duty under article
XIII B; (2) the creation of an administrative remedy
whereby counties and local districts can enforce
article XIIlI B does not deprive the citizenry of its
own independent right to enforce that provision; and
(3) even if plaintiffs lacked standing, our recent
decision in Dix v. Superior Court (1991) 53 Cal.3d
442 [279 Cal.Rptr. 834, 807 P.2d 1063] permits us to
reach and resolve any significant issue decided by the
Court of Appeal and fully briefed and argued here. |
conclude that we should reach the merits of the
appeal.

On the merits, | conclude that the state has not
complied with its constitutional obligation under
article XII1 B. To prevent the state from avoiding the
spending limits imposed by article X1l B, section 6
of that article prohibits the state from transferring
previously  state-financed programs to local
governments without providing sufficient funds to
meet those burdens. In 1982, however, the state
excluded the medically indigent from its Medi-Cal
program, thus shifting the responsibility for such care
to the counties. Subvention funds provided by the
state were inadequate to reimburse the counties for
this responsibility, and became less adequate every
year. At the same time, the state continued to
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compute its spending limit as if it fully financed the
entire program. The result is exactly what article XIII
B was intended to prevent: the state enjoys a falsely
inflated spending limit; the county is compelled to
assume a burden it cannot afford; and the medically
indigent receive inadequate health care.

I. Facts and Procedural History

Plaintiffs-citizens, taxpayers, and persons in need of
medical care-allege that the state has shifted its
financial responsibility for the funding of health care
for MIA's to the counties without providing the
necessary funding and without any agreement
transferring appropriation limits, and that as a result
the state is violating article X111 B. Plaintiffs further
allege they and the class they claim to represent
cannot, consequently, obtain adequate health care
from the County of Alameda, which lacks the state
funding to provide it. The county, although nominally
a defendant, aligned *338 itself with plaintiffs. It
admits the inadequacy of its program to provide
medical care for MIA's but blames the absence of
state subvention funds. [FN1]

FN1 The majority states that "Plaintiffs are
not without a remedy if the county fails to
provide adequate health care .... They may
enforce the obligation imposed on the
county by Welfare and Institutions Code
sections 17000 and 17001, and by judicial
action." (Maj. opn., ante, p. 336, fn. 8)

The majority fails to note that plaintiffs have
already tried this remedy, and met with the
response that, owing to the state's inadequate
subvention funds, the county cannot afford
to provide adequate health care.

At hearings  below, plaintiffs  presented
uncontradicted evidence regarding the enormous
impact of these statutory changes upon the finances
and population of Alameda County. That county now
spends about $40 million annually on health care for
MIA's, of which the state reimburses about half.
Thus, since article XIII B became effective,
Alameda County's obligation for the health care of
MIA's has risen from zero to more than $20 million
per year. The county has inadequate funds to
discharge its new obligation for the health care of
MIA's; as a result, according to the Court of Appeal,
uncontested evidence from medical experts presented
below shows that, "The delivery of health care to the
indigent in Alameda County is in a state of shambles;
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the crisis cannot be overstated ..." "Because of
inadequate state funding, some Alameda County
residents are dying, and many others are suffering
serious diseases and disabilities, because they cannot
obtain adequate access to the medical care they need
...."" "The system is clogged to the breaking point. ...
All community clinics ... are turning away patients."
"The funding received by the county from the state
for MIAs does not approach the actual cost of
providing health care to the MIAs. As a consequence,
inadequate resources available to county health
services jeopardize the lives and health of thousands
of people ...."

The trial court acknowledged that plaintiffs had
shown irreparable injury, but denied their request for
a preliminary injunction on the ground that they
could not prevail in the action. It then granted the
state’s motion for summary judgment. Plaintiffs
appealed from both decisions of the trial court.

The Court of Appeal consolidated the two appeals
and reversed the rulings below. It concluded that
plaintiffs had standing to bring this action to enforce
the constitutional spending limit of article XI1I B, and
that the action is not barred by the existence of
administrative remedies available to counties. It then
held that the shift of a portion of the cost of medical
indigent care by the state to Alameda County
constituted a state-mandated new program under the
provisions of article XIII B, which triggered that
article's provisions requiring a subvention of funds by
the state to reimburse Alameda *339 County for the
costs of such program it was required to assume. The
judgments denying a preliminary injunction and
granting summary judgment for defendants were
reversed. We granted review.

Il. Standing
A. Plaintiffs have standing to bring an action for
declaratory relief to
determine whether the state is complying with article
Xl B.

Plaintiffs first claim standing as taxpayers under
Code of Civil Procedure section 526a, which
provides that: "An action to obtain a judgment,
restraining and preventing any illegal expenditure of,
waste of, or injury to, the estate, funds, or other
property of a county ..., may be maintained against
any officer thereof, or any agent, or other person,
acting in its behalf, either by a citizen resident
therein, or by a corporation, who is assessed for and
is liable to pay, or, within one year before the
commencement of the action, has paid, a tax therein.
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.. As in Common Cause v. Board of Supervisors
(1989) 49 Cal.3d 432, 439 [261 Cal.Rptr. 574, 777
P.2d 610], however, it is "unnecessary to reach the
question whether plaintiffs have standing to seek an
injunction under Code of Civil Procedure section
526a, because there is an independent basis for
permitting them to proceed.” Plaintiffs here seek a
declaratory  judgment that the transfer of
responsibility for MIA's from the state to the counties
without adequate reimbursement violates article X111
B. A declaratory judgment that the state has breached
its duty is essentially equivalent to an action in
mandate to compel the state to perform its duty. (See
California Assn. of Psychology Providers v. Rank
(1990) 51 Cal.3d 1, 9 [270 Cal.Rptr. 796, 793 P.2d
2], which said that a declaratory judgment
establishing that the state has a duty to act provides
relief equivalent to mandamus, and makes issuance
of the writ unnecessary.) Plaintiffs further seek a
mandatory injunction requiring that the state pay the
health costs of MIA's under the Medi-Cal program
until the state meets its obligations under article XIlII
B. The majority similarly characterize plaintiffs'
action as one comparable to mandamus brought to
enforce section 6 of article X111 B.

We should therefore look for guidance to cases that
discuss the standing of a party seeking a writ of
mandate to compel a public official to perform his or
her duty. [FN2] Such an action may be brought by
any person "beneficially interested" in the issuance of
the writ. (Code Civ. Proc., § 1086.) In *340Carsten
v. Psychology Examining Com. (1980) 27 Cal.3d 793,
796 [166 Cal.Rptr. 844, 614 P.2d 276], we explained
that the "requirement that a petitioner be 'beneficially
interested' has been generally interpreted to mean that
one may obtain the writ only if the person has some
special interest to be served or some particular right
to be preserved or protected over and above the
interest held in common with the public at large.” We
quoted from Professor Davis, who said, "One who is
in fact adversely affected by governmental action
should have standing to challenge that action if it is
judicially reviewable." (Pp. 796-797, quoting 3
Davis, Administrative Law Treatise (1958) p. 291.)
Cases applying this standard include Stocks v. City of
Irvine (1981) 114 Cal.App.3d 520 [170 Cal.Rptr.
724], which held that low- income residents of Los
Angeles had standing to challenge exclusionary
zoning laws of suburban communities which
prevented the plaintiffs from moving there; Taschner
v. City Council, supra, 31 Cal.App.3d 48, which held
that a property owner has standing to challenge an
ordinance which may limit development of the
owner's property; and Felt v. Waughop (1924) 193
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Cal. 498 [225 P. 862], which held that a city voter
has standing to compel the city clerk to certify a
correct list of candidates for municipal office. Other
cases illustrate the limitation on standing: Carsten v.
Psychology Examining Com., supra, 27 Cal.3d 793,
held that a member of the committee who was neither
seeking a license nor in danger of losing one had no
standing to challenge a change in the method of
computing the passing score on the licensing
examination; Parker v. Bowron (1953) 40 Cal.2d 344
[254 P.2d 6] held that a union official who was
neither a city employee nor a city resident had no
standing to compel a city to follow a prevailing wage
ordinance; and Dunbar v. Governing Board (1969)
275 Cal.App.2d 14 [79 Cal.Rptr. 662] held that a
member of a student organization had standing to
challenge a college district's rule barring a speaker
from campus, but persons who merely planned to
hear him speak did not.

FN2 It is of no importance that plaintiffs did
not request issuance of a writ of mandate. In
Taschner v. City Council (1973) 31
Cal.App.3d 48, 56 [107 Cal.Rptr. 214]
(overruled on other grounds in Associated
Home Builders etc., Inc. v. City of
Livermore (1976) 18 Cal.3d 582, 596 [135
Cal.Rptr. 41, 557 P.2d 473, 92 A.L.R.3d
1038]), the court said that "[a]s against a
general demurrer, a complaint for
declaratory relief may be treated as a
petition for mandate [citations], and where a
complaint for declaratory relief alleges facts
sufficient to entitle plaintiff to mandate, it is
error to sustain a general demurrer without
leave to amend." In the present case, the trial
court ruled on a motion for summary
judgment, but based that ruling not on the
evidentiary record (which  supported
plaintiffs' showing of irreparable injury) but
on the issues as framed by the pleadings.
This is essentially equivalent to a ruling on
demurrer, and a judgment denying standing
could not be sustained on the narrow ground
that plaintiffs asked for the wrong form of
relief without giving them an opportunity to
correct the defect. (See Residents of Beverly
Glen, Inc. v. City of Los Angeles (1973) 34
Cal.App.3d 117, 127- 128 [109 Cal.Rptr.

7241.)

No one questions that plaintiffs are affected by the
lack of funds to provide care for MIA's. Plaintiffs,
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except for plaintiff Rabinowitz, are not merely
citizens and taxpayers; they are medically indigent
persons living in Alameda County who have been
and will be deprived of proper medical care if
funding of MIA programs is inadequate. Like the
other plaintiffs here, *341 plaintiff Kinlaw, a 60-
year-old woman with diabetes and hypertension, has
no health insurance. Plaintiff Spier has a chronic back
condition; inadequate funding has prevented him
from obtaining necessary diagnostic procedures and
physiotherapy. Plaintiff Tsosie requires medication
for allergies and arthritis, and claims that because of
inadequate funding she cannot obtain proper
treatment. Plaintiff King, an epileptic, says she was
unable to obtain medication from county clinics,
suffered seizures, and had to go to a hospital. Plaintiff
"Doe" asserts that when he tried to obtain treatment
for AIDS-related symptoms, he had to wait four to
five hours for an appointment and each time was seen
by a different doctor. All of these are people
personally dependent upon the quality of care of
Alameda County's MIA program; most have
experienced inadequate care because the program
was underfunded, and all can anticipate future
deficiencies in care if the state continues its refusal to
fund the program fully.

The majority, however, argues that the county has no
duty to use additional subvention funds for the care
of MIA's because under Government Code section
17563 "[a]ny funds received by a local agency ...
pursuant to the provisions of this chapter may be used
for any public purpose.” Since the county may use
the funds for other purposes, it concludes that MIA's
have no special interest in the subvention. [FN3]

FN3 The majority's argument assumes that
the state will comply with a judgment for
plaintiffs by providing increased subvention
funds. If the state were instead to comply by
restoring Medi-Cal coverage for MIA's, or
some other method of taking responsibility
for their health needs, plaintiffs would
benefit directly.

This argument would be sound if the county were
already meeting its obligations to MIA's under
Welfare and Institutions Code section 17000. If that
were the case, the county could use the subvention
funds as it chose, and plaintiffs would have no more
interest in the matter than any other county resident
or taxpayer. But such is not the case at bar. Plaintiffs
here allege that the county is not complying with its
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duty, mandated by Welfare and Institutions Code
section 17000, to provide health care for the
medically indigent; the county admits its failure but
pleads lack of funds. Once the county receives
adequate funds, it must perform its statutory duty
under section 17000 of the Welfare and Institutions
Code. If it refused, an action in mandamus would lie
to compel performance. (See Mooney V. Pickett
(1971) 4 Cal.3d 669 [94 Cal.Rptr. 279, 483 P.2d
1231].) In fact, the county has made clear throughout
this litigation that it would use the subvention funds
to provide care for MIA's. The majority's conclusion
that plaintiffs lack a special, beneficial interest in the
state’s compliance with article XIIlI B ignores the
practical realities of health care funding.

Moreover, we have recognized an exception to the
rule that a plaintiff must be beneficially interested.
"Where the question is one of public right *342 and
the object of the mandamus is to procure the
enforcement of a public duty, the relator need not
show that he has any legal or special interest in the
result, since it is sufficient that he is interested as a
citizen in having the laws executed and the duty in
question enforced." (Bd. of Soc. Welfare v. County of
L. A. (1945) 27 Cal.2d 98, 100-101 [162 P.2d 627].)
We explained in Green v. Obledo (1981) 29 Cal.3d
126, 144 [172 Cal.Rptr. 206, 624 P.2d 256], that this
"exception promotes the policy of guaranteeing
citizens the opportunity to ensure that no
governmental body impairs or defeats the purpose of
legislation establishing a public right. ... It has often
been invoked by California courts. [Citations.]"

Green v. Obledo presents a close analogy to the
present case. Plaintiffs there filed suit to challenge
whether a state welfare regulation limiting
deductibility of work-related expenses in determining
eligibility for aid to families with dependent children
(AFDC)  assistance  complied  with  federal
requirements. Defendants claimed that plaintiffs were
personally affected only by a portion of the
regulation, and had no standing to challenge the
balance of the regulation. We replied that "[t]here can
be no question that the proper calculation of AFDC
benefits is a matter of public right [citation], and
plaintiffs herein are certainly citizens seeking to
procure the enforcement of a public duty. [Citation.]
It follows that plaintiffs have standing to seek a writ
of mandate commanding defendants to cease
enforcing [the regulation] in its entirety." (29 Cal.3d

atp. 145)

We again invoked the exception to the requirement
for a beneficial interest in Common Cause v. Board
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of Supervisors, supra, 49 Cal.3d 432. Plaintiffs in
that case sought to compel the county to deputize
employees to register voters. We quoted Green v.
Obledo, supra, 29 Cal.3d 126, 144, and concluded
that "[t]he question in this case involves a public right
to voter outreach programs, and plaintiffs have
standing as citizens to seek its vindication." (49
Cal.3d at p. 439.) We should reach the same
conclusion here.

B. Government Code sections 17500-17630 do not
create an exclusive remedy
which bars citizen-plaintiffs from enforcing article
X B.

Four years after the enactment of article XIlI B, the
Legislature enacted Government Code sections
17500 through 17630 to implement article XIlI B
section 6. These statutes create a quasi-judicial body
called the Commission on State Mandates, consisting
of the state Controller, state Treasurer, state Director
of Finance, state Director of the Office of Planning
and Research, and one public member. The
commission has authority to "hear and decide upon
[any] claim" by a local government that it "is entitled
to be reimbursed by the state™ for costs under article
X1l B. (Gov. Code, § 17551, *343 subd. (a).) Its
decisions are subject to review by an action for
administrative mandamus in the superior court. (See
Gov. Code, § 17559.)

The majority maintains that a proceeding before the
Commission on State Mandates is the exclusive
means for enforcement of article XIll B, and since
that remedy is expressly limited to claims by local
agencies or school districts (Gov. Code, § 17552),
plaintiffs lack standing to enforce the constitutional
provision. [FN4] | disagree, for two reasons.

FN4 The majority emphasizes the statement
of purpose of Government Code section
17500: "The Legislature finds and declares
that the existing system for reimbursing
local agencies and school districts for the
costs of state- mandated local programs has
not provided for the effective determination
of the state's responsibilities under section 6
of article XIlI B of the California
Constitution. The Legislature finds and
declares that the failure of the existing
process to adequately and consistently
resolve the complex legal questions
involved in the determination of state-
mandated costs has led to an increasing
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reliance by local agencies and school
districts on the judiciary, and, therefore, in
order to relieve unnecessary congestion of
the judicial system, it is necessary to create a
mechanism which is capable of rendering
sound quasi-judicial decisions and providing
an effective means of resolving disputes
over the existence of state- mandated local
programs.” The "existing system™ to which
Government Code section 17500 referred
was the Property Tax Relief Act of 1972
(Rev. & Tax. Code, 8§ 8 2201- 2327), which
authorized local agencies and school boards
to request reimbursement from the state
Controller. Apparently dissatisfied with this
remedy, the agencies and boards were
bypassing the Controller and bringing
actions directly in the courts. (See, e.g.,
County of Contra Costa v. State of
California (1986) 177 Cal.App.3d 62 [222
Cal.Rptr. 750].) The legislative declaration
refers to this phenomena. It does not discuss
suits by individuals.

First, Government Code section 17552 expressly
addressed the question of exclusivity of remedy, and
provided that "[t]his chapter shall provide the sole
and exclusive procedure by which a local agency or
school district may claim reimbursement for costs
mandated by the state as required by Section 6 of
Avrticle X111 B of the California Constitution." (Italics
added.) The Legislature was aware that local
agencies and school districts were not the only parties
concerned with state mandates, for in Government
Code section 17555 it provided that "any other
interested organization or individual may participate"
in the commission hearing. Under these
circumstances the Legislature's choice of words-"the
sole and exclusive procedure by which a local agency
or school district may claim reimbursement”-limits
the procedural rights of those claimants only, and
does not affect rights of other persons. Expressio
unius est exclusio alterius-"the expression of certain
things in a statute necessarily involves exclusion of
other things not expressed.” (Henderson v. Mann
Theatres Corp. (1976) 65 Cal.App.3d 397, 403 [135

Cal.Rptr. 266].

The case is similar in this respect to Common Cause
v. Board of Supervisors, supra, 49 Cal.3d 432. Here
defendants contend that the counties' right of action
under Government Code sections 17551-17552
impliedly excludes *344 any citizen's remedy; in
Common Cause defendants claimed the Attorney
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General's right of action under Elections Code section
304 impliedly excluded any citizen's remedy. We
replied that "the plain language of section 304
contains no limitation on the right of private citizens
to sue to enforce the section. To infer such a
limitation would contradict our long-standing
approval of citizen actions to require governmental
officials to follow the law, expressed in our
expansive interpretation of taxpayer standing
[citations], and our recognition of a 'public interest'
exception to the requirement that a petitioner for writ
of mandate have a personal beneficial interest in the
proceedings [citations]." (49 Cal.3d at p. 440, fn.
omitted.) Likewise in this case the plain language of
Government Code sections 17551-17552 contain no
limitation on the right of private citizens, and to infer
such a right would contradict our long-standing
approval of citizen actions to enforce public duties.

The United States Supreme Court reached a similar
conclusion in Rosado v. Wyman (1970) 397 U.S. 397
[25 L.Ed.2d 442, 90 S.Ct. 1207]. In that case New
York welfare recipients sought a ruling that New
York had violated federal law by failing to make
cost-of-living adjustments to welfare grants. The state
replied that the statute giving the Department of
Health, Education and Welfare authority to cut off
federal funds to noncomplying states constituted an
exclusive remedy. The court rejected the contention,
saying that "[w]e are most reluctant to assume
Congress has closed the avenue of effective judicial
review to those individuals most directly affected by
the administration of its program.” (P. 420 [25
L.Ed.2d at p. 460].) The principle is clear: the
persons actually harmed by illegal state action, not
only some administrator who has no personal stake in
the matter, should have standing to challenge that
action.

Second, article XIII B was enacted to protect
taxpayers, not governments. Sections 1 and 2 of
article X111 B establish strict limits on state and local
expenditures, and require the refund of all taxes
collected in excess of those limits. Section 6 of article
XIII B prevents the state from evading those limits
and burdening county taxpayers by transferring
financial responsibility for a program to a county, yet
counting the cost of that program toward the limit on
state expenditures.

These provisions demonstrate a profound distrust of
government and a disdain for excessive government
spending. An exclusive remedy under which only
governments can enforce article XIII B, and the
taxpayer-citizen can appear only if a government has
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first instituted proceedings, is inconsistent with the
ethos that led to article X111 B. The drafters of article
X1l B and the voters who enacted it would not
accept that the state Legislature-the principal body
regulated by the article-could establish a procedure
*345 under which the only way the article can be
enforced is for local governmental bodies to initiate
proceedings before a commission composed largely
of state financial officials.

One obvious reason is that in the never-ending
attempts of state and local government to obtain a
larger proportionate share of available tax revenues,
the state has the power to coerce local governments
into foregoing their rights to enforce article XlIil B.
An example is the Brown-Presley Trial Court
Funding Act (Gov. Code, § 77000 et seq.), which
provides that the county's acceptance of funds for
court financing may, in the discretion of the
Governor, be deemed a waiver of the counties' rights
to proceed before the commission on all claims for
reimbursement for state- mandated local programs
which existed and were not filed prior to passage of
the trial funding legislation. [FN5] The ability of state
government by financial threat or inducement to
persuade counties to waive their right of action
before the commission renders the counties' right of
action inadequate to protect the public interest in the
enforcement of article X111 B.

FN5 "(a) The initial decision by a county to
opt into the system pursuant to Section
77300 shall constitute a waiver of all claims
for reimbursement for state-mandated local
programs not theretofore approved by the
State Board of Control, the Commission on
State Mandates, or the courts to the extent
the Governor, in his discretion, determines
that waiver to be appropriate; provided, that
a decision by a county to opt into the system
pursuant to Section 77300 beginning with
the second half of the 1988-89 fiscal year
shall not constitute a waiver of a claim for
reimbursement based on a statute chaptered
on or before the date the act which added
this chapter is chaptered, which is filed in
acceptable form on or before the date the act
which added this chapter is chaptered. A
county may petition the Governor to exempt
any such claim from this waiver
requirement; and the Governor, in his
discretion, may grant the exemption in
whole or in part. The waiver shall not apply
to or otherwise affect any claims accruing
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after  initial  notification. Renewal,
renegotiation, or subsequent notification to
continue in the program shall not constitute
a waiver. [T ] (b) The initial decision by a
county to opt into the system pursuant to
Section 77300 shall constitute a waiver of
any claim, cause of action, or action
whenever filed, with respect to the Trial
Court Funding Act of 1985, Chapter 1607 of
the Statutes of 1985, or Chapter 1211 of the
Statutes of 1987." (Gov. Code, § 77203.5,
italics added.)

"As used in this chapter, 'state-mandated
local program' means any and all
reimbursements owed or owing by operation
of either Section 6 of Article XIII B of the
California Constitution, or Section 17561 of
the Government Code, or both." (Gov.
Code, § 77005, italics added.)

The facts of the present litigation also demonstrate
the inadequacy of the commission remedy. The state
began transferring financial responsibility for MIA's
to the counties in 1982. Six years later no county had
brought a proceeding before the commission. After
the present suit was filed, two counties filed claims
for 70 percent reimbursement. Now, nine years after
the 1982 legislation, the counties' claims are pending
before the Court of Appeal. After that court acts, and
we decide whether to review its decision, the matter
may still have to go back to the commission for
hearings to *346 determine the amount of the
mandate-which is itself an appealable order. When an
issue involves the life and health of thousands, a
procedure which permits this kind of delay is not an
adequate remedy.

In sum, effective, efficient enforcement of article
XIII B requires that standing to enforce that measure
be given to those harmed by its violation-in this case,
the medically indigent-and not be vested exclusively
in local officials who have no personal interest at
stake and are subject to financial and political
pressure to overlook violations.

C. Even if plaintiffs lack standing this court should
nevertheless address and
resolve the merits of the appeal.

Although ordinarily a court will not decide the
merits of a controversy if the plaintiffs lack standing
(see McKinny v. Board of Trustees (1982) 31 Cal.3d
79, 90 [181 Cal.Rptr. 549, 642 P.2d 460]), we
recognized an exception to this rule in our recent
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decision in Dix v. Superior Court, supra, 53 Cal.3d
442 (hereafter Dix). In Dix, the victim of a crime
sought to challenge the trial court's decision to recall
a sentence under Penal Code section 1170. We held
that only the prosecutor, not the victim of the crime,
had standing to raise that issue. We nevertheless went
on to consider and decide questions raised by the
victim concerning the trial court's authority to recall a
sentence under Penal Code section 1170, subdivision
(d). We explained that the sentencing issues "are
significant. The case is fully briefed and all parties
apparently seek a decision on the merits. Under such
circumstances, we deem it appropriate to address [the
victim's] sentencing arguments for the guidance of
the lower courts. Our discretion to do so under
analogous circumstances is well settled. [Citing cases
explaining when an appellate court can decide an
issue despite mootness.]” (53 Cal.3d at p. 454.) In
footnote we added that "Under article VI, section 12,
subdivision (b) of the California Constitution ..., we
have jurisdiction to 'review the decision of a Court of
Appeal in any cause.' (Italics added.) Here the Court
of Appeal's decision addressed two issues-standing
and merits. Nothing in article VI, section 12(b)
suggests that, having rejected the Court of Appeal's
conclusion on the preliminary issue of standing, we
are foreclosed from 'review [ing]' the second subject
addressed and resolved in its decision." (Pp. 454-455,
fn.8.)

I see no grounds on which to distinguish Dix. The
present case is also one in which the Court of Appeal
decision addressed both standing and merits. It is
fully briefed. Plaintiffs and the county seek a decision
on the merits. While the state does not seek a
decision on the merits in this proceeding, its appeal
of the superior court decision in the mandamus
proceeding brought by the County of Los Angeles
(see maj. opn., ante, p. 330, fn. 2) shows that it is not
opposed to an appellate decision on the merits. *347

The majority, however, notes that various state
officials-the Controller, the Director of Finance, the
Treasurer, and the Director of the Office of Planning
and Research-did not participate in this litigation.
Then in a footnote, the majority suggests that this is
the reason they do not follow the Dix decision. (Maj.
opn., ante, p. 336, fn. 9.) In my view, this explanation
is insufficient. The present action is one for
declaratory relief against the state. It is not necessary
that plaintiffs also sue particular state officials. (The
state has never claimed that such officials were
necessary parties.) | do not believe we should refuse
to reach the merits of this appeal because of the
nonparticipation of persons who, if they sought to
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participate, would be here merely as amici curiae.
[FN6]

FN6 It is true that these officials would
participate in a proceeding before the
Commission on State Mandates, but they
would do so as members of an
administrative tribunal. On appellate review
of a commission decision, its members, like
the members of the Public Utilities
Commission or the Workers' Compensation
Appeals Board, are not respondents and do
not appear to present their individual
views and positions. For example, in Lucia
Mar Unified School Dist. v. Honig (1988) 44
Cal.3d 830 [244 Cal.Rptr. 677, 750 P.2d
318], in which we reviewed a commission
ruling relating to subvention payments for
education of handicapped children, the
named respondents were the state
Superintendent of Public Instruction, the
Department of Education, and the
Commission on State Mandates. The
individual members of the commission were
not respondents and did not participate.

The case before us raises no issues of departmental
policy. It presents solely an issue of law which this
court is competent to decide on the briefs and
arguments presented. That issue is one of great
significance, far more significant than any raised in
Dix. Judges rarely recall sentencing under Penal
Code section 1170, subdivision (d); when they do, it
generally affects only the individual defendant. In
contrast, the legal issue here involves immense sums
of money and affect budgetary planning for both the
state and counties. State and county governments
need to know, as soon as possible, what their rights
and obligations are; legislators considering proposals
to deal with the current state and county budget crisis
need to know how to frame legislation so it does not
violate article XIIlI B. The practical impact of a
decision on the people of this state is also of great
importance. The failure of the state to provide full
subvention funds and the difficulty of the county in
filling the gap translate into inadequate staffing and
facilities for treatment of thousands of persons. Until
the constitutional issues are resolved the legal
uncertainties may inhibit both levels of government
from taking the steps needed to address this problem.
A delay of several years until the Los Angeles case is
resolved could result in pain, hardship, or even death
for many people. | conclude that, whether or not
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plaintiffs have standing, this court should address and
resolve the merits of the appeal.

D. Conclusion as to standing.

As | have just explained, it is not necessary for
plaintiffs to have standing for us to be able to decide
the merits of the appeal. Nevertheless, | conclude
*348 that plaintiffs have standing both as persons
"beneficially interested” under Code of Civil
Procedure section 1086 and under the doctrine of
Green v. Obledo, supra, 29 Cal.3d 126, to bring an
action to determine whether the state has violated its
duties under article XI1I B. The remedy given local
agencies and school districts by Government Code
sections 17500- 17630 is, as Government Code
section 17552 states, the exclusive remedy by which
those bodies can challenge the state's refusal to
provide subvention funds, but the statute does not
limit the remedies available to individual citizens.

I11. Merits of the Appeal
A. State funding of care for MIA's.

Welfare and Institutions Code section 17000 requires
every county to "relieve and support" all indigent or
incapacitated residents, except to the extent that such
persons are supported or relieved by other sources.
[FN7] From 1971 until 1982, and thus at the time
article X111 B became effective, counties were not
required to pay for the provision of health services to
MIA's, whose health needs were met through the
state-funded Medi-Cal program. Since the medical
needs of MIA's were fully met through other sources,
the counties had no duty under Welfare and
Institutions Code section 17000 to meet those needs.
While the counties did make general contributions to
the Medi-Cal program (which covered persons other
than MIA's) from 1971 until 1978, at the time article
XIII B became effective in 1980 the counties were
not required to make any financial contributions to
Medi-Cal. It is therefore undisputed that the counties
were not required to provide financially for the health
needs of MIA's when article X111 B became effective.
The state funded all such needs of MIA's.

FN7 Welfare and Institutions Code section
17000 provides that "[e]very county ... shall
relieve and support all incompetent, poor,
indigent persons, and those incapacitated by
age, disease, or accident, lawfully resident
therein, when such persons are not
supported and relieved by their relatives or
friends, by their own means, or by state
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hospitals or other state or private
institutions."

In 1982, the Legislature passed Assembly Bill No.
799 (1981-1982 Reg. Sess.; Stats. 1982, ch. 328, pp.
1568-1609) (hereafter AB No. 799), which removed
MIA's from the state-funded Medi-Cal program as of
January 1, 1983, and thereby transferred to the
counties, through the County Medical Services Plan
which  AB No. 799 created, the financial
responsibility to provide health services to
approximately 270,000 MIA's. AB No. 799 required
that the counties provide health care for MIA's, yet
appropriated only 70 percent of what the state would
have spent on MIA's had those persons remained a
state responsibility under the Medi-Cal program.

Since 1983, the state has only partially defrayed the
costs to the counties of providing health care to
MIA's. Such state funding to counties was *349
initially relatively constant, generally more than $400
million per year. By 1990, however, state funding
had decreased to less than $250 million. The state,
however, has always included the full amount of its
former obligation to provide for MIA's under the
Medi-Cal program in the year preceding July 1, 1980,
as part of its article X111 B "appropriations limit," i.e.,
as part of the base amount of appropriations on which
subsequent annual adjustments for cost-of-living and
population changes would be calculated. About $1
billion has been added to the state's adjusted spending
limit for population growth and inflation solely
because of the state's inclusion of all MIA
expenditures in the appropriation limit established for
its base year, 1979-1980. The state has not made
proportional increases in the sums provided to
counties to pay for the MIA services funded by the
counties since January 1, 1983.

B. The function of article XIII B.

Our recent decision in County of Fresno v. State of
California (1991) 53 Cal.3d 482, 486-487 [280
Cal.Rptr. 92, 808 P.2d 235] (hereafter County of
Fresno), explained the function of article XIIlI B and
its relationship to article XIIl A, enacted one year
earlier:

"At the June 6, 1978, Primary Election, article XIII
A was added to the Constitution through the adoption
of Proposition 13, an initiative measure aimed at
controlling ad valorem property taxes and the
imposition of new ' special taxes." (Amador Valley
Joint _Union High Sch. Dist. v. State Bd. of

Page 15

Equalization (1978) 22 Cal.3d 208, 231-232 [149
Cal.Rptr. 239, 583 P.2d 1281].) The constitutional
provision imposes a limit on the power of state and
local governments to adopt and levy taxes. (City of
Sacramento v. State of California (1990) 50 Cal.3d
51, 59, fn. 1 [266 Cal.Rptr. 139, 785 P.2d 522] (City
of Sacramento).)

"At the November 6, 1979, Special Statewide
Election, article X111 B was added to the Constitution
through the adoption of Proposition 4, another
initiative measure. That measure places limitations on
the ability of both state and local governments to
appropriate funds for expenditures.

" 'Articles XIII A and XIII B work in tandem,
together restricting California governments' power
both to levy and to spend [taxes] for public purposes.'
(City of Sacramento, supra, 50 Cal.3d at p. 59, fn. 1.)

"Article XI1I B of the Constitution was intended ... to
provide 'permanent protection for taxpayers from
excessive taxation' and 'a reasonable way to provide
discipline in tax spending at state and local levels.'
(See County of Placer v. Corin (1980) 113
Cal.App.3d 443, 446 [170 Cal.Rptr. 232], quoting
and following Ballot Pamp., Proposed Stats. and
Amends. to Cal. Const. with arguments to voters,
Special Statewide Elec. (Nov. 6, 1979), argument
*350 in favor of Prop. 4, p. 18.) To this end, it
establishes an ' appropriations limit' for both state and
local governments (Cal. Const., art. XIIl B, § 8§,
subd. (h)) and allows no 'appropriations subject to
limitation' in excess thereof (id., 8 2). [FN[8]] (See
County of Placer v. Corin, supra, 113 Cal.App.3d at
p. 446.) It defines the relevant ' appropriations subject
to limitation' as 'any authorization to expend during a
fiscal year the proceeds of taxes ...." (Cal. Const., art.
X111 B, § 8, subd. (b).)" (County of Fresno, supra, 53

Cal.3d at p. 486.)

FN8] Article XIIl B, section 1 provides:
"The total annual appropriations subject to
limitation of the state and of each local
government  shall not exceed the
appropriations limit of such entity of
government for the prior year adjusted for
changes in the cost of living and population
except as otherwise provided in this
Article."

Under section 3 of article XIIl B the state may
transfer financial responsibility for a program to a
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county if the state and county mutually agree that the
appropriation limit of the state will be decreased and
that of the county increased by the same amount.
[FN9] Absent such an agreement, however, section 6
of article XIII B generally precludes the state from
avoiding the spending limits it must observe by
shifting to local governments programs and their
attendant financial burdens which were a state
responsibility prior to the effective date of article
XIII B. It does so by requiring that "Whenever the
Legislature or any state agency mandates a new
program or higher level of service on any local
government, the state shall provide a subvention of
funds to reimburse such local government for the cost
of such program or increased level of service ...."
[FN10]

FN9 Section 3 of article XIIlI B reads in
relevant part: "The appropriations limit for
any fiscal year ... shall be adjusted as
follows:

"(@) In the event that the financial
responsibility of providing services is
transferred, in whole or in part ... from one
entity of government to another, then for the
year in which such transfer becomes
effective the appropriation limit of the
transferee entity shall be increased by such
reasonable amount as the said entities shall
mutually agree and the appropriations
limit of the transferor entity shall be
decreased by the same amount. ..."

FN10 Section 6 of article XIlI B further
provides that the "Legislature may, but need
not, provide such subvention of funds for the
following  mandates: (a) Legislative
mandates requested by the local agency
affected; (b) Legislation defining a new
crime or changing an existing definition of a
crime; or (c) Legislative mandates enacted
prior to January 1, 1975, or executive orders
or regulations initially  implementing
legislation enacted prior to January 1, 1975."
None of these exceptions apply in the
present case.

"Section 6 was included in article XIII B in
recognition that article XIIl A of the Constitution
severely restricted the taxing powers of local
governments. (See County of Los Angeles [v. State of
California (1987)] 43 Cal.3d 46, 61 [233 Cal.Rptr.
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38, 729 P.2d 202].) The provision was intended to
preclude the state from shifting financial
responsibility for carrying out governmental
functions onto local entities that were ill equipped to
handle the task. (Ibid.; see Lucia Mar Unified School
Dist. v. Honig, supra, 44 Cal.3d 830, 836, fn. 6.)
Specifically, it was designed to protect the tax *351
revenues of local governments from state mandates
that would require expenditure of such revenues."
(County of Fresno, supra, 53 Cal.3d at p. 487.)

C. Applicability of article XIII B to health care for
MIA's.

The state argues that care of the indigent, including
medical care, has long been a county responsibility. It
claims that although the state undertook to fund this
responsibility from 1979 through 1982, it was merely
temporarily (as it turned out) helping the counties
meet their responsibilities, and that the subsequent
reduction in state funding did not impose any "new
program" or "higher level of service” on the counties
within the meaning of section 6 of article XIII B.
Plaintiffs respond that the critical question is not the
traditional roles of the county and state, but who had
the fiscal responsibility on November 6, 1979, when
article X111l B took effect. The purpose of article XIII
B supports the plaintiffs' position.

As we have noted, article XIII A of the Constitution
(Proposition 13) and article  XIll B are
complementary measures. The former radically
reduced county revenues, which led the state to
assume responsibility for programs previously
financed by the counties. Article XIlI B, enacted one
year later, froze both state and county appropriations
at the level of the 1978-1979 budgets-a year when the
budgets included state financing for the prior county
programs, but not county financing for these
programs. Article XIII B further limited the state's
authority to transfer obligations to the counties.
Reading the two together, it seems clear that article
Xl B was intended to limit the power of the
Legislature to retransfer to the counties those
obligations which the state had assumed in the wake
of Proposition 13.

Under article XIIl B, both state and county
appropriations limits are set on the basis of a
calculation that begins with the budgets in effect
when article X111 B was enacted. If the state could
transfer to the county a program for which the state at
that time had full financial responsibility, the county
could be forced to assume additional financial
obligations without the right to appropriate additional
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moneys. The state, at the same time, would get credit
toward its appropriations limit for expenditures it did
not pay. County taxpayers would be forced to accept
new taxes or see the county forced to cut existing
programs further; state taxpayers would discover that
the state, by counting expenditures it did not pay, had
acquired an actual revenue surplus while avoiding its
obligation to refund revenues in excess of the
appropriations  limit.  Such consequences are
inconsistent with the purpose of article X111 B.

Our decisions interpreting article X111 B demonstrate
that the state's subvention requirement under section
6 is not vitiated simply because the *352 "program"
existed before the effective date of article XlIl B. The
alternate phrase of section 6 of article XIIlI B, "
‘higher level of service[,]' ... must be read in
conjunction with the predecessor phrase 'new
program' to give it meaning. Thus read, it is apparent
that the subvention requirement for increased or
higher level of service is directed to state mandated
increases in the services provided by local agencies
in existing ' programs.' " (County of Los Angeles v.
State of California (1987) 43 Cal.3d 46, 56 [233
Cal.Rptr. 38, 729 P.2d 202], italics added.)

Lucia Mar Unified School Dist. v. Honig, supra, 44
Cal.3d 830, presents a close analogy to the present
case. The state Department of Education operated
schools for severely handicapped students, but prior
to 1979 school districts were required by statute to
contribute to education of those students from the
district at the state schools. In 1979, in response to
the restrictions on school district revenues imposed
by Proposition 13, the statutes requiring such district
contributions were repealed and the state assumed
full responsibility for funding. The state funding
responsibility continued until June 28, 1981, when
Education Code section 59300 (hereafter section
59300), requiring school districts to share in these
costs, became effective.

The plaintiff districts filed a test claim before the
commission, contending they were entitled to state
reimbursement under section 6 of article XIlI B. The
commission found the plaintiffs were not entitled to
state reimbursement, on the rationale that the increase
in costs to the districts compelled by section 59300
imposed no new program or higher level of services.
The trial and intermediate appellate courts affirmed
on the ground that section 59300 called for only an "
‘adjustment of costs' " of educating the severely
handicapped, and that "a shift in the funding of an
existing program is not a new program or a higher
level of service" within the meaning of article XIII B.
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(Lucia Mar Unified School Dist. v. Honig, supra, 44
Cal.3d at p. 834, italics added.)

We reversed, rejecting the state's theories that the
funding shift to the county of the subject program's
costs does not constitute a new program. "[There can
be no] doubt that although the schools for the
handicapped have been operated by the state for
many years, the program was new insofar as
plaintiffs are concerned, since at the time section
59300 hecame effective they were not required to
contribute to the education of students from their
districts at such schools. [ ] ... To hold, under the
circumstances of this case, that a shift in funding of
an existing program from the state to a local entity is
not a new program as to the local agency would, we
think, violate the intent underlying section 6 of article
XIIIB. That article imposed spending limits on state
and local governments, and it followed by one year
the adoption by initiative of article XIIIA, which
severely limited the taxing *353 power of local
governments. ... [1] The intent of the section would
plainly be violated if the state could, while retaining
administrative control [FN[11]] of programs it has
supported with state tax money, simply shift the cost
of the programs to local government on the theory
that the shift does not violate section 6 of article
XIIIB because the programs are not 'new." Whether
the shifting of costs is accomplished by compelling
local governments to pay the cost of entirely new
programs created by the state, or by compelling them
to accept financial responsibility in whole or in part
for a program which was funded entirely by the state
before the advent of article XIIIB, the result seems
equally violative of the fundamental purpose
underlying section 6 of that article." (Lucia Mar
Unified School Dist. v. Honig, supra, 44 Cal.3d at pp.
835- 836, fn. omitted, italics added.)

FN11] The state notes that, in contrast to the
program at issue in Lucia Mar, it has not
retained administrative control over aid to
MIA's. But the quoted language from Lucia
Mar, while appropriate to the facts of that
case, was not intended to establish a rule
limiting article XIII B, section 6, to
instances in  which the state retains
administrative control over the program that
it requires the counties to fund. The
constitutional language admits of no such
limitation, and its recognition would permit
the Legislature to evade the constitutional
requirement.
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The state seeks to distinguish Lucia Mar on the
ground that the education of handicapped children in
state schools had never been the responsibility of the
local school district, but overlooks that the local
district had previously been required to contribute to
the cost. Indeed the similarities between Lucia Mar
and the present case are striking. In Lucia Mar, prior
to 1979 the state and county shared the cost of
educating handicapped children in state schools; in
the present case from 1971-1979 the state and county
shared the cost of caring for MIA's under the Medi-
Cal program. In 1979, following enactment of
Proposition 13, the state took full responsibility for
both programs. Then in 1981 (for handicapped
children) and 1982 (for MIA's), the state sought to
shift some of the burden back to the counties. To
distinguish these cases on the ground that care for
MIA's is a county program but education of
handicapped children a state program is to rely on
arbitrary labels in place of financial realities.

The state presents a similar argument when it points
to the following emphasized language from Lucia
Mar Unified School Dist. v. Honig, supra, 44 Cal.3d
830: "[B]ecause section 59300 shifts partial financial
responsibility for the support of students in the state-
operated schools from the state to school districts-an
obligation the school districts did not have at the time
article X1l B was adopted-it calls for plaintiffs to
support a 'new program' within the meaning of
section 6." (P. 836, fn. omitted, italics added.) It
urges Lucia Mar reached its result only because the
"program" requiring school district funding in that
case was not required by statute at the effective date
of *354 article XIIl B. The state then argues that the
case at bench is distinguishable because it contends
Alameda County had a continuing obligation
required by statute antedating that effective date,
which had only been "temporarily” [FN12]
suspended when article XIlI B became effective. |
fail to see the distinction between a case-Lucia Mar-
in which no existing statute as of 1979 imposed an
obligation on the local government and one-this case-
in which the statute existing in 1979 imposed no
obligation on local government.

FN12 The state's repeated emphasis on the
"temporary" nature of its funding is a form
of post hoc reasoning. At the time article
X111 B was enacted, the voters did not know
which programs would be temporary and
which permanent.
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The state's argument misses the salient point. As |
have explained, the application of section 6 of article
X111 B does not depend upon when the program was
created, but upon who had the burden of funding it
when article X111 B went into effect. Our conclusion
in Lucia Mar that the educational program there in
issue was a "new" program as to the school districts
was not based on the presence or absence of any
antecedent statutory obligation therefor. Lucia Mar
determined that whether the program was new as to
the districts depended on when they were compelled
to assume the obligation to partially fund an existing
program which they had not funded at the time article
X111 B became effective.

The state further relies on two decisions, Madera
Community Hospital v. County of Madera (1984) 155
Cal.App.3d 136 [201 Cal.Rptr. 768] and Cooke V.
Superior Court (1989) 213 Cal.App.3d 401 [261
Cal.Rptr. 706], which hold that the county has a
statutory obligation to provide medical care for
indigents, but that it need not provide precisely the
same level of services as the state provided under
Medi-Cal. [FN13] Both are correct, but irrelevant to
this case. [FN14] The county's obligation to MIA's is
defined by Welfare and Institutions Code section
17000, not by the former Medi-Cal program. [FN15]
If the *355 state, in transferring an obligation to the
counties, permits them to provide less services than
the state provided, the state need only pay for the
lower level of services. But it cannot escape its
responsibility entirely, leaving the counties with a
state-mandated obligation and no money to pay for it.

FN13 It must, however, provide a
comparable level of services. (See Board of
Supervisors v. Superior Court (1989) 207
Cal.App.3d 552, 564 [254 Cal.Rptr. 905].)

FN14 Certain language in Madera
Community Hospital v. County of Madera,
supra, 155 Cal.App.3d 136, however, is
questionable. That opinion states  that the
"Legislature intended that County bear an
obligation to its poor and indigent residents,
to be satisfied from county funds,
notwithstanding federal or state programs
which exist concurrently with County's
obligation and alleviate, to a greater or lesser
extent, County's burden." (P. 151.) Welfare
and Institutions Code section 17000 by its
terms, however, requires the county to
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provide support to residents only "when
such persons are not supported and relieved
by their relatives or friends, by their own
means, or by state hospitals or other state or
private institutions." Consequently, to the
extent that the state or federal governments
provide care for MIA's, the county's
obligation to do so is reduced pro tanto.

FN15 The county's right to subvention funds
under article XIIl B arises because its duty
to care for MIA's is a state- mandated
responsibility; if the county had no duty, it
would have no right to funds. No claim is
made here that the funding of medical
services for the indigent shifted to Alameda
County is not a program " 'mandated' " by
the state; i.e., that Alameda County has any
option other than to pay these costs. (Lucia
Mar Unified School Dist. v. Honig, supra,
44 Cal.3d at pp. 836-837.)

The state's arguments are also undercut by the fact
that it continues to use the approximately $1 hillion
in spending authority, generated by its previous total
funding of the health care program in question, as a
portion of its initial base spending limit calculated
pursuant to sections 1 and 3 of article XIII B. In
short, the state may maintain here that care for MIA's
is a county obligation, but when it computes its
appropriation limit it treats the entire cost of such
care as a state program.

V. Conclusion

This is a time when both state and county
governments face great financial difficulties. The
counties, however, labor under a disability not
imposed on the state, for article XIII A of the
Constitution severely restricts their ability to raise
additional revenue. It is, therefore, particularly
important to enforce the provisions of article XIlI B
which prevent the state from imposing additional
obligations upon the counties without providing the
means to comply with these obligations.

The present majority opinion disserves the public
interest. It denies standing to enforce article XIIl B
both to those persons whom it was designed to
protect-the citizens and taxpayers-and to those
harmed by its violation-the medically indigent adults.
And by its reliance on technical grounds to avoid
coming to grips with the merits of plaintiffs' appeal, it
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permits the state to continue to violate article X1I1 B
and postpones the day when the medically indigent
will receive adequate health care.

Mosk, J., concurred. *356

Cal. 1991.

Kinlaw v. State
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'

THOMAS WILLIAM HAYES, as Director, etc.,
Plaintiff and Respondent,
V.

COMMISSION ON STATE MANDATES,
Defendant, Cross-defendant, and Respondent; DALE
S. HOLMES, as Superintendent, etc., Real Party in
Interest, Cross- complainant
and Appellant; WILLIAM CIRONE, as
Superintendent, etc., Real Party in Interest
and Respondent; STATE OF CALIFORNIA et al.,
Cross- defendants and Respondents.

No. C009519.

Court of Appeal, Third District, California.

Dec 30, 1992.
SUMMARY

Two school districts filed claims with the State
Board of Control for state reimbursement of alleged
state-mandated costs incurred in connection with
special education programs. The board determined
that the costs were state mandated and subject to
reimbursement by the state. In a mandamus
proceeding, the trial court entered a judgment by
which it issued a writ of administrative mandate
directing the Commission on State Mandates (the
successor to the board) to set aside the board's
administrative decision and to reconsider the matter
in light of an intervening decision by the California
Supreme Court, and by which it denied the petition of
one of the school districts for a writ of mandate that
would have directed the State Controller to issue a
warrant in payment of the district's claim. (Superior
Court of Sacramento County, No. 352795, Eugene T.
Gualco, Judge.)

The Court of Appeal affirmed. It held that the 1975
amendments to the federal Education of the
Handicapped Act (20 U.S.C. § 1401 et seq.)
constituted a federal mandate with respect to the
state. However, even though the state had no real
choice in deciding whether to comply with the act,
the act did not necessarily require the state to impose
all of the costs of implementation upon local school
districts. The court held that to the extent the state
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implemented the act by freely choosing to impose
new programs or higher levels of service upon local
school districts, the costs of such programs or higher
levels of service are state-mandated and subject to
subvention under Cal. Const., art. XI1I B, § 6. Thus,
on remand to the commission, the court held, the
commission was required to focus on the costs
incurred by local school districts and on whether
those costs were imposed by federal *1565 mandate
or by the state's voluntary choice in its
implementation of the federal program. (Opinion by
Sparks, Acting P. J., with Davis and Scotland, JJ.,
concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--State-
mandated Costs:Words, Phrases, and Maxims--
Subvention.

"Subvention” generally means a grant of financial
aid or assistance, or a subsidy. The constitutional rule
of state subvention provides that the state is required
to pay for any new governmental programs, or for
higher levels of service under existing programs, that
it imposes upon local governmental agencies. This
does not mean that the state is required to reimburse
local agencies for any incidental cost that may result
from the enactment of a state law; rather, the
subvention requirement is restricted to governmental
services that the local agency is required by state law
to provide to its residents. The subvention
requirement is intended to prevent the state from
transferring the costs of government from itself to
local agencies. Reimbursement is required when the
state freely chooses to impose on local agencies any
peculiarly governmental cost which they were not
previously required to absorb.

[See Cal.Jur.3d, State of California, § 78; 9
Witkin, Summary of Cal. Law (9th ed. 1989)
Taxation, § § 123, 124.]

(2) Schools § 4--School Districts--Relationship to
State.

A school district's relationship to the state is different
from that of local governmental entities such as
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cities, counties, and special districts. Education and
the operation of the public school system are matters
of statewide rather than local or municipal concern.
Local school districts are agencies of the state and
have been described as quasi-municipal corporations.
They are not distinct and independent bodies politic.
The Legislature's power over the public school
system is exclusive, plenary, absolute, entire, and
comprehensive, subject only to constitutional
constraints. The Legislature has the power to create,
abolish, divide, merge, or alter the boundaries of
school districts. The state is the beneficial owner of
all school properties, and local districts hold title as
trustee for the state. School moneys belong to the
state, and the apportionment of funds to a school
district does not give the district a *1566 proprietary
interest in the funds. While the Legislature has
chosen to encourage local responsibility for control
of public education through local school districts, that
is a matter of legislative choice rather than
constitutional compulsion, and the authority that the
Legislature has given to local districts remains
subject to the ultimate and nondelegable
responsibility of the Legislature.

(3) Property Taxes § 7.8--Real Property Tax
Limitation--Exemptions and  Special = Taxes--
Federally Mandated Costs.

Pursuant to Rev. & Tax. Code, 8 2271 (local agency
may levy rate in addition to maximum property tax
rate to pay costs mandated by federal government
that are not funded by federal or state government),
costs mandated by the federal government are exempt
from an agency's taxing and spending limits.

(4) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--State-
mandated Costs--Costs Incurred Before Effective
Date of Constitutional Provision.

Since Cal. Const., art. XIlI B, requiring subvention
for state mandates enacted after Jan. 1, 1975, had an
effective date of July 1, 1980, a local agency may
seek subvention for costs imposed by legislation after
Jan. 1, 1975, but reimbursement is limited to costs
incurred after July 1, 1980. Reimbursement for costs
incurred before July 1, 1980, must be obtained, if at
all, under controlling statutory law.

(5) Schools § 53--Parents and Students--Right or
Duty to Attend-- Handicapped Children--Federal
Rehabilitation Act--Obligations Imposed on Districts.
Section 504 of the federal Rehabilitation Act of 1973
(29 U.S.C. 8 794) does not only obligate local school
districts to prevent handicapped children from being
excluded from school. States typically purport to
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guarantee all of their children the opportunity for a
basic education. In California, basic education is
regarded as a fundamental right. All basic
educational programs are essentially affirmative
action activities in the sense that educational agencies
are required to evaluate and accommodate the
educational needs of the children in their districts.
Section 504 does not permit local agencies to
accommodate the educational needs of some children
while ignoring the needs of others due to their
handicapped condition. The statute imposes an
obligation upon local school districts to take
affirmative steps to accommodate the needs of
handicapped children.

(6) Schools § 53--Parents and Students--Right or
Duty to Attend-- Handicapped Children--Education
of the Handicapped Act.

The *1567 federal Education of the Handicapped
Act (20 U.S.C. 8 1401 et seq.), which since its 1975
amendment has required recipient states to
demonstrate a policy that assures all handicapped
children the right to a free appropriate education, is
not merely a funding statute; rather, it establishes an
enforceable substantive right to a free appropriate
public education in recipient states. Congress
intended the act to establish a basic floor of
opportunity that would bring into compliance all
school districts with the constitutional right to equal
protection with respect to handicapped children. It is
also apparent that Congress intended to achieve
nationwide application.

(7) Civil Rights § 6--Education--Handicapped--
Scope of Federal Statute.

Congress intended the Education of the Handicapped
Act (20 U.S.C. 8§ 1401 et seq.) to serve as a means by
which state and local educational agencies could
fulfill their obligations under the equal protection and
due process provisions of the Constitution and under
section 504 of the Rehabilitation Act of 1973 (29
U.S.C. 8§ 794). Accordingly, where it is applicable,
the act supersedes claims under the Civil Rights Act
(42 US.C. 8§ 1983) and section 504, and the
administrative remedies provided by the act
constitute the exclusive remedy of handicapped
children and their parents or other representatives. As
a result of the exclusive nature of the Education of
the Handicapped Act, dissatisfied parties in recipient
states must exhaust their administrative remedies
under the act before resorting to judicial intervention.

(8a, 8b) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--State-
mandated Costs--Special Education:Schools § 4--
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School  Districts;  Financing;  Funds--Special
Education Costs--Reimbursement by State.

The 1975 amendments to the federal Education of
the Handicapped Act (20 U.S.C. 8 1401 et seq.)
constituted a federal mandate with respect to the
state. However, even though the state had no real
choice in deciding whether to comply with the act,
the act did not necessarily require the state to impose
all of the costs of implementation upon local school
districts. To the extent the state implemented the act
by freely choosing to impose new programs or higher
levels of service upon local school districts, the costs
of such programs or higher levels of service are state
mandated and subject to subvention under Cal.
Const., art. XIlI B, § 6. Thus, on remand of a
proceeding by school districts to the Commission on
State Mandates for consideration of whether special
education programs constituted new programs or
higher levels of service mandated by the state
entitling the districts to reimbursement, the
commission was required to focus on the costs
incurred by local school districts and whether those
*1568 costs were imposed by federal mandate or by
the state's voluntary choice in its implementation of
the federal program.

(9) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--Federally
Mandated Costs.

The constitutional subvention provision (Cal. Const.
art. XIlI B, § 6) and the statutory provisions which
preceded it do not expressly say that the state is not
required to provide a subvention for costs imposed by
a federal mandate. Rather, that conclusion follows
from the plain language of the subvention provisions
themselves. The constitutional provision requires
state subvention when "the Legislature or any State
agency mandates a new program or higher level of
service" on local agencies. Likewise, the earlier
statutory provisions required subvention for new
programs or higher levels of service mandated by
legislative act or executive regulation. When the
federal government imposes costs on local agencies,
those costs are not mandated by the state and thus
would not require a state subvention. Instead, such
costs are exempt from local agencies' taxing and
spending limitations. This should be true even though
the state has adopted an implementing statute or
regulation pursuant to the federal mandate, so long as
the state had no "true choice" in the manner of
implementation of the federal mandate.

(10) Statutes § 28--Construction--Language--
Consistency of Meaning Throughout Statute.
As a general rule and unless the context clearly
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requires otherwise, it must be assumed that the
meaning of a term or phrase is consistent throughout
the entire act or constitutional article of which it is a
part.

(11) State of California § 11--Fiscal Matters--
Reimbursement to Local Governments--Federally
Mandated Costs--Subvention.

Subvention principles are part of a more
comprehensive political scheme. The basic purpose
of the scheme as a whole was to limit the taxing and
spending powers of government. The taxing and
spending powers of local agencies were to be
"frozen" at existing levels with adjustments only for
inflation and population growth. Since local agencies
are subject to having costs imposed upon them by
other governmental entities, the scheme provides
relief in that event. If the costs are imposed by the
federal government or the courts, then the costs are
not included in the local government's taxing and
spending limitations. If the costs are imposed by the
state, then the state must provide a subvention to
reimburse the local agency. Nothing in the scheme
suggests that the concept of a federal mandate should
have different meanings depending upon whether one
is considering subvention or *1569 taxing and
spending limitations. Thus, the criteria set forth in a
California Supreme Court case concerning whether
costs mandated by the federal government are exempt
from an agency's taxing and spending limits are
applicable when subvention is the issue.

(12) state of California § 11--Fiscal Matters--
Reimbursement to Local Governments--State-
mandated  Costs--Special ~ Education--Applicable
Criteria in Determining Whether Subvention
Required.

In a proceeding for a writ of mandate to direct the
Commission on State Mandates to set aside an
administrative decision by the State Board of Control
(the commission's predecessor), in which the board
found that all local special education costs were state
mandated and thus subject to state reimbursement,
the trial court did not err in determining that the
board failed to consider the issues under the
appropriate criteria as set forth in a California
Supreme Court case concerning whether costs
mandated by the federal government are exempt from
an agency's taxing and spending limits. The board
relied upon the "cooperative federalism" nature of the
Education of the Handicapped Act (20 U.S.C. §
1401 et seq.) without any consideration of whether
the act left the state any actual choice in the matter. It
also relied on litigation involving another state.
However, under the criteria set forth in the Supreme
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Court's case, the litigation in the other state did not
support the board's decision but in fact strongly
supported a contrary result.

(13) Courts § 34--Decisions and Orders--
Prospective and Retroactive Decisions--Opinion
Elucidating Existing Law.

In a California Supreme Court case concerning
whether costs mandated by the federal government
are exempt from an agency's taxing and spending
limits, the court elucidated and enforced existing law.
Under such circumstances, the rule of retrospective
operation controls. Thus, in a proceeding for a writ of
mandate to direct the Commission on State Mandates
to set aside an administrative decision by the State
Board of Control (the commission's predecessor), in
which the board found that all local special education
costs were state mandated and thus subject to state
reimbursement, the trial court correctly applied the
Supreme Court decision to the litigation pending
before it.

COUNSEL

Biddle & Hamilton, W. Craig Biddle, Christian M.
Keiner and F. Richard Ruderman for Real Party in
Interest, Cross-complainant and Appellant. *1570

Breon, O'Donnell, Miller, Brown & Dannis and Emi
R. Uyehara as Amici Curiae on behalf of Real Party
in Interest, Cross-complainant and Appellant.

No appearance for Real Party in Interest and
Respondent.

Daniel E. Lungren, Attorney General, N. Eugene
Hill, Assistant Attorney General, Cathy Christian and
Marsha A. Bedwell, Deputy Attorneys General, and
Daniel G. Stone for Plaintiff and Respondent.

Gary D. Hori for Defendant, Cross-defendant and
Respondent.

Richard J. Chivaro and Patricia A. Cruz for Cross-
defendants and Respondents.

SPARKS, Acting P. J.

This appeal involves a decade-long battle over
claims for subvention by two county superintendents
of schools for reimbursement for mandated special
education programs. Section 6 of article XIlI B of the
California_Constitution directs, with exceptions not
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relevant here, that "[w]henever the Legislature or any
State agency mandates a new program or higher level
of service on any local government, the State shall
provide a subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, ..." The issue on appeal is
whether the special education programs in question
constituted new programs or higher levels of service
mandated by the state entitling the school districts to
reimbursement under section 6 of article XIIlI B of
the California Constitution and related statutes for the
cost of implementing them or whether these
programs were instead mandated by the federal
government for which no reimbursement is due.

The Santa Barbara County Superintendent of
Schools and the Riverside County Superintendent of
Schools each filed claims with the Board of Control
for state reimbursement for alleged state-mandated
costs incurred in connection with special education
programs. After a lengthy administrative process, the
Board of Control rendered a decision finding that all
local special education costs were state mandated and
subject to state reimbursement. That decision was
then successfully challenged in the Sacramento
County Superior Court. The superior court entered a
judgment by which it: (1) issued a writ of
administrative mandate (Code Civ. Proc., 8§ 1094.5),
directing the Commission on State Mandates (the
successor to the Board of *1571 Control) to set aside
the administrative decision and to reconsider the
matter in light of the California Supreme Court's
intervening decision in City of Sacramento v. State of
California (1990) 50 Cal.3d 51 [266 Cal.Rptr. 139,
785 P.2d 522]; and (2) denied the Riverside County
Superintendent of School's petition for a writ of
mandate (Code Civ. Proc., 8§ 1085), which would
have directed the State Controller to issue a warrant
in payment of the claim. The Riverside County
Superintendent of Public Schools appeals. We shall
clarify the criteria to be applied by the Commission
on State Mandates on remand and affirm the
judgment.

I. The Parties

This action was commenced in July 1987 by Jesse R.
Huff, then the Director of the California Department
of Finance. Huff petitioned for a writ of
administrative mandate to set aside the administrative
decision which found all the special education costs
to be state mandated. On appeal Huff appears as a
respondent urging that we affirm the judgment.

The Commission on State Mandates (the
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Commission) is the administrative agency which now
has jurisdiction over local agency claims for
reimbursement for state-mandated costs. (Gov. Code
8 17525.) In this respect the Commission is the
successor to the Board of Control. The Board of
Control rendered the administrative decision which is
at issue here. Since an appropriation for payment of
these claims was not included in a local government
claims bill before January 1, 1985, administrative
jurisdiction over the claims has been transferred from
the Board of Control to the Commission. (Gov. Code
8 17630.) The Commission is the named defendant
in the petition for a writ of administrative mandate. In
the trial court and on appeal the Commission has
appeared as the agency having administrative
jurisdiction over the claims, but has not expressed a
position on the merits of the litigation.

The Santa Barbara County Superintendent of
Schools (hereafter Santa Barbara) is a claimant for
state reimbursement of special education costs
incurred in the 1979-1980 fiscal year. Santa Barbara
is a real party in interest in the proceeding for
administrative mandate. Santa Barbara has not
appealed from the judgment of the superior court and,
although a nominal respondent on appeal, has not
filed a brief in this court.

The Riverside County Superintendent of Schools
(hereafter Riverside) represents a consortium of
school districts which joined together to provide
special education programs to handicapped students.
Riverside seeks reimbursement for special education
costs incurred in the 1980-1981 fiscal year. *1572
Riverside is a real party in interest in the proceeding
for writ of administrative mandate. It filed a cross-
petition for a writ of mandate directing the Controller
to pay its claim. Riverside is the appellant in this
appeal.

The State of California and the State Treasurer are
named cross- defendants in Riverside's cross-petition
for a writ of mandate. They joined with Huff in this
litigation. The State Controller is the officer charged
with drawing warrants for the payment of moneys
from the State Treasury upon a lawful appropriation.
(Cal. Const., art. XVI, § 7.) The State Controller is a
named defendant in Riverside's petition for a writ of
mandate. In the trial court and on appeal the State
Controller expresses no opinion on the merits of
Riverside's reimbursement claim, but asserts that the
courts lack authority to compel him to issue a warrant
for payment of the claim in the absence of an
appropriation for payment of the claim.
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In addition to the briefing by the parties on appeal,
we have permitted a joint amici curiae brief to be
filed in support of Riverside by the Monterey County
Office of Education, the Monterey County Office of
Education Special Education Local Planning Area,
and 21 local school districts.

Il. Factual and Procedural Background

The Legislature has provided an administrative
remedy for the resolution of local agency claims for
reimbursement for state mandates. In County of
Contra Costa v. State of California (1986) 177
Cal.App.3d 62 [222 Cal.Rptr. 750], at pages 71 and
72, we described these procedures as follows (with
footnotes deleted): "Section 2250 [Revenue &
Taxation Code] and those following it provide a
hearing procedure for the determination of claims by
local governments. The State Board of Control is
required to hear and determine such claims. (8
2250.) For purposes of such hearings the board
consists of the members of the Board of Control
provided for in part 4 (commencing with § 13900) of
division 3 of title 2 of the Government Code, together
with two local government officials appointed by the
Governor. (§ 2251.) The board was required to adopt
procedures for receiving and hearing such claims. (8
2252.) The first claim filed with respect to a statute or
regulation is considered a ' test claim' or a 'claim of
first impression.' (§ 2218, subd. (a).) The procedure
requires an evidentiary hearing where the claimant,
the Department of Finance, and any affected
department or agency can present evidence. (8
2252.) If the board determines that costs are
mandated, then it must adopt parameters and
guidelines for the reimbursement of such claims. (8§
2253.2.) The claimant or the state is entitled to
commence an action in administrative mandate
pursuant to Code of Civil Procedure section 1094.5 to
set aside a decision of the board on the grounds that
the board's decision is not supported by substantial
evidence. (8 2253.5.) *1573

"At least twice each calendar year the board is
required to report to the Legislature on the number of
mandates it has found and the estimated statewide
costs of these mandates. (§ 2255, subd. (a).) In
addition to the estimate of the statewide costs for
each mandate, the report must also contain the
reasons for recommending reimbursement. (8 2255,
subd. (a).) Immediately upon receipt of the report a
local government claims bill shall be introduced in
the Legislature which, when introduced, must contain
an appropriation sufficient to pay for the estimated
costs of the mandates. (§ 2255, subd. (a).) In the
event the Legislature deletes funding for a mandate
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from the local government claims bill, then it may
take one of the following courses of action: (1)
include a finding that the legislation or regulation
does not contain a mandate; (2) include a finding that
the mandate is not reimbursable; (3) find that a
regulation contains a mandate and direct that the
Office of Administrative Law repeal the regulation;
(4) include a finding that the legislation or regulation
contains a reimbursable mandate and direct that the
legislation or regulation not be enforced against local
entities until funds become available; (5) include a
finding that the Legislature cannot determine whether
there is a mandate and direct that the legislation or
regulation shall remain in effect and be enforceable
unless a court determines that the legislation or
regulation contains a reimbursable mandate in which
case the effectiveness of the legislation or regulation
shall be suspended and it shall not be enforced
against a local entity until funding becomes available;
or (6) include a finding that the Legislature cannot
determine whether there is a reimbursable mandate
and that the legislation or regulation shall be
suspended and shall not be enforced against a local
entity until a court determines whether there is a
reimbursable mandate. (§ 2255, subd. (b).) If the
Legislature deletes funding for a mandate from a
local government claims bill but does not follow one
of the above courses of action or if a local entity
believes that the action is not consistent with article
X1l B of the Constitution, then the local entity may
commence a declaratory relief action in the Superior
Court of the County of Sacramento to declare the
mandate void and enjoin its enforcement. (§ 2255,
subd. (c).)

"Effective January 1, 1985, the Legislature has
established a new commission to consider and
determine claims based upon state mandates. This is
known as the Commission on State Mandates and it
consists of the Controller, the Treasurer, the Director
of Finance, the Director of the Office of Planning and
Research, and a public member with experience in
public finance, appointed by the Governor and
approved by the Senate. (Gov. Code, 8§ 17525.)
'‘Costs mandated by the state' are defined as ‘any
increased costs which a local agency or school
district is required to incur after July 1, 1980, as a
result of any statute enacted after January 1, 1975, or
any executive order implementing any statute enacted
on or after January 1, 1975, which *1574 mandates a
new program or higher level of service of an existing
program within the meaning of Section 6 of Article
XIII B of the California Constitution." (Gov. Code, 8§
17514.) The procedures before the Commission are
similar to those which were followed before the
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Board of Control. (Gov. Code, § 17500 et seq.) Any
claims which had not been included in a local
government claims bill prior to January 1, 1985, were
to be transferred to and considered by the
commission. (Gov. Code, § 17630; [Rev. & Tax.

Code,] § 2239.)"

On October 31, 1980, Santa Barbara filed a test
claim with the Board of Control seeking
reimbursement for costs incurred in the 1979-1980
fiscal year in connection with the provision of special
education services as required by Statutes 1977,
chapter 1247, and Statutes 1980, chapter 797. Santa
Barbara asserted that these acts should be considered
an ongoing requirement of increased levels of
service.

Santa Barbara’s initial claim was based upon the
"mandate contained in the two bills specified above
[which require] school districts and county offices to
provide full and formal due process procedures and
hearings to pupils and parents regarding the special
education assessment, placement and the appropriate
education of the child." Santa Barbara asserted that
state requirements exceeded those of federal law as
reflected in section 504 of the Rehabilitation Act of
1973 (29 U.S.C. 8 794). [FN1] Santa Barbara's initial
claim was for $10,500 in state-mandated costs for the
1979-1980 fiscal year.

FN1 Section 794 of title 29 of the United
States Code will of necessity play an
important part in our discussion of the issues
presented in this case. That provision was
enacted as section 504 of the Rehabilitation
Act of 1973. (Pub.L. No. 93-112, tit. V, §
504 (Sept. 26, 1973) 87 Stat. 394.) It has
been amended several times. (Pub.L. No.
95-602, tit. 1, 8 § 119, 122(d)(2) (Nov. 6,
1978) 92 Stat. 2982, 2987 [Rehabilitation,
Comprehensive Services, and
Developmental Disabilities Act of 1978];
Pub.L. No. 99- 506, tit. I, § 103(d)(2)(B),
tit. X, § 1002(e)(4) (Oct. 21, 1986) 100 Stat.
1810, 1844; Pub.L. No. 100-259, § 4 (Mar.
22, 1988) 102 Stat. 29; Pub.L. No. 100-630,
tit. 11, § 206(d) (Nov. 7, 1988) 102 Stat.
3312.) The decisional authorities universally
refer to the statute as "section 504." We will
adhere to this nomenclature and subsequent
references to section 504 will refer to title
29, United States Code, section 794.
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During the administrative proceedings Santa Barbara

amended its claim to reflect the following state-
mandated activities alleged to be in excess of federal
requirements: (1) the extension of eligibility to
children younger and older than required by federal
law; (2) the establishment of procedures to search for
and identify children with special needs; (3)
assessment and evaluation; (4) the preparation of
"Individual Education Plans" (IEP's); (5) due process
hearings in placement determinations; (6) substitute
teachers; and (7) staff development programs. Santa
Barbara was claiming reimbursement in excess of
$520,000 for the cost of these services during the
1979- 1980 fiscal year. *1575

Also, during the administrative proceedings the
focus of federally mandated requirements shifted
from section 504 of the Rehabilitation Act to federal
Public Law No. 94-142, which amended the
Education of the Handicapped Act. (20 U.S.C. §
1401 et seq.) [FN2]

FN2 The Education of the Handicapped Act
was enacted in 1970. (Pub.L. No. 91-230,
tit. VI (Apr. 13, 1970) 84 Stat. 175.) It has
been amended many times. The amendment
of primary interest here was enacted as the
Education for All Handicapped Children Act
of 1975. (Pub.L. No. 94-142 (Nov. 29,
1975) 89 Stat. 774.) The 1975 legislation
significantly amended the Education of the
Handicapped Act, but did not change its
short title. The Education of the
Handicapped Act has now been renamed the
Individuals with Disabilities Education Act.
(Pub.L. No. 101-476, tit. IX, 8§ 901(b)(21)
(Oct. 30, 1990) 104 Stat. 1143; Pub.L. No.
101-476, tit. IX, § 901b; Pub.L. No. 102-
119, § 25(b) (Oct. 7, 1991) 105 Stat. 607.)
Since at all times relevant here the federal
act was known as the Education of the
Handicapped Act, we will adhere to that
nomenclature.

The Board of Control adopted a decision denying
Santa Barbara's claim. The board concluded that the
Education of the Handicapped Act resulted in costs
mandated by the federal government, that state
special education requirements exceed those of
federal law, but that "the resulting mandate is not
reimbursable because the Legislature already
provides funding for all Special Education Services
through an appropriation in the annual Budget Act.”
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Santa Barbara sought judicial review by petition for
a writ of administrative mandate. The superior court
found the administrative record and the Board of
Control's findings to be inadequate. Judgment was
rendered requiring the Board of Control to set aside
its decision and to rehear the matter to establish a
proper record, including findings. That judgment was
not appealed.

On October 30, 1981, Riverside filed a test claim for
reimbursement of $474,477 in special education
costs incurred in the 1980-1981 fiscal year. Riverside
alleged that the costs were state mandated by chapter
797 of Statutes 1980. The basis of Riverside's claim
was Education Code section 56760, a part of the state
special education funding formula which, according
to Riverside, "mandates a 10% cap on ratio of
students served by special education and within that
10% mandates the ratio of students to be served by
certain services." Riverside explained that chapter
797 of Statutes 1980 was enacted as urgency
legislation effective July 28, 1980, and that at that
time it was already "locked into" providing special
education services to more than 13 percent of its
students in accordance with prior state law and
funding formulae. [FN3]

FN3 The 1980 legislation required that a
local agency adopt an annual budget plan for
special education services. (Ed. Code, §
56200.) Education Code section 56760
provided that in the local budget plan the
ratio of students to be served should not
exceed 10 percent of total enrollment.
However, those proportions could be waived
for undue hardship by the Superintendent of
Public Instruction. (Ed. Code, § § 56760,
56761.) In addition, the 1980 legislation
included provisions for a gradual transition
to the new requirements. (Ed. Code, §
56195 et seq.) The transitional provisions
included a guarantee of state funding for
1980- 1981 at prior student levels with an
inflationary adjustment of 9 percent. (Ed.
Code, 8 56195.8.) The record indicates that
Riverside applied for a waiver of the
requirements of Education Code section
56760, but that the waiver request was
denied due to a shortage of state funding. It
also appears that Riverside did not receive
all of the 109 percent funding guarantee
under Education Code section 56195.8. In
light of the current posture of this appeal we
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need not and do not consider whether the
failure of the state to appropriate sufficient
funds to satisfy its obligations under the
1980 legislation can be addressed in a
proceeding for the reimbursement of state-
mandated costs or must be addressed in
some other manner.

The Riverside claim, like Santa Barbara's, evolved
over time with increases in the amount of
reimbursement sought. Eventually the Board of
*1576 Control denied Riverside's claim for the same
reasons the Santa Barbara claim was denied.
Riverside sought review by petition for a writ of
administrative mandate. In its decision the superior
court accepted the board's conclusions that the
Education of the Handicapped Act constitutes a
federal mandate and that state requirements exceed
those of the federal mandate. However, the court
disagreed with the board that any appropriation in the
state act necessarily satisfies the state's subvention
obligation. The court concluded that the Board of
Control had failed to consider whether the state had
fully reimbursed local districts for the state-mandated
costs which were in excess of the federal mandate,
and the matter was remanded for consideration of
that question. That judgment was not appealed.

On return to the Board of Control, the Santa Barbara
claim and the Riverside claim were consolidated. The
Board of Control adopted a decision holding that all
special education costs under Statutes 1977, chapter
1247, and Statutes 1980, chapter 797, are state-
mandated costs subject to subvention. The board
reasoned that the federal Education of the
Handicapped Act is a discretionary program and that
section 504 of the Rehabilitation Act does not require
school districts to implement any programs in
response to federal law, and therefore special
education programs are optional in the absence of a
state mandate.

The claimants were directed to draft, and the Board
of Control adopted, parameters and guidelines for
reimbursement of special education costs. The board
submitted a report to the Legislature estimating that
the total statewide cost of reimbursement for the
1980-1981 through 1985-1986 fiscal years would be
in excess of $2 billion. Riverside's claim for
reimbursement for the 1980-1981 fiscal year was
now in excess of $7 million. Proposed legislation
which  would have appropriated funds for
reimbursement of special education costs during the
1980-1981 through 1985- 1986 fiscal years failed to
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pass in the Legislature. (Sen. Bill No. 1082 (1985-
1986 Reg. Sess.).) A separate bill which would have
appropriated funds to reimburse Riverside *1577 for
its 1980-1981 claim also failed to pass. (Sen. Bill No.
238 (1987-1988 Reg. Sess.).)

At this point Huff, as Director of the Department of
Finance, brought an action in administrative mandate
seeking to set aside the decision of the Board of
Control. Riverside cross-petitioned for a writ of
mandate directing the state, the Controller and the
Treasurer to issue a warrant in payment of its claim
for the 1980-1981 fiscal year.

The superior court concluded that the Board of
Control did not apply the appropriate standard in
determining whether any portion of local special
education costs are incurred pursuant to a federal
mandate. The court found that the definition of a
federal mandate set forth by the Supreme Court in
City of Sacramento v. State of California, supra, 50
Cal.3d 51, "marked a departure from the narrower 'no
discretion' test" of this court's earlier decision in City
of Sacramento v. State of California (1984) 156
Cal.App.3d 182 [203 Cal.Rptr. 258]. It further found
that the standard set forth in the high court's decision
in City of Sacramento "is to be applied retroactively."
Accordingly, the superior court issued a peremptory
writ of mandate directing the Commission on State
Mandates to set aside the decision of the Board of
Control, to reconsider the claims in light of the
decision in City of Sacramento v. State of California,
supra, 50 Cal.3d 51, and "to ascertain whether certain
costs arising from Chapter 797/80 and Chapter
1247/77 are federally mandated, and if so, the extent,
if any, to which the state- mandated costs exceed the
federal mandate." Riverside's cross-petition for a writ
of mandate was denied. This appeal followed.

I11. Principles of Subvention

(1) "Subvention" generally means a grant of
financial aid or assistance, or a subsidy. (See
Webster's Third New Internat. Dict. (1971) p. 2281.)
As used in connection with state-mandated costs, the
basic legal requirements of subvention can be easily
stated; it is in the application of the rule that
difficulties arise.

Essentially, the constitutional rule of state
subvention provides that the state is required to pay
for any new governmental programs, or for higher
levels of service under existing programs, that it
imposes upon local governmental agencies. (County
of Los Angeles v. State of California (1987) 43 Cal.3d
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46, 56 [233 Cal.Rptr. 38, 729 P.2d 202].) This does
not mean that the state is required to reimburse local
agencies for any incidental cost that may result from
the enactment of a state law; rather, the subvention
requirement is restricted to governmental services
which the local agency is required by *1578 state law
to provide to its residents. (City of Sacramento v.
State of California, supra, 50 Cal.3d at p. 70.) The
subvention requirement is intended to prevent the
state from transferring the costs of government from
itself to local agencies. (Id. at p. 68.) Reimbursement
is required when the state "freely chooses to impose
on local agencies any peculiarly 'governmental’ cost
which they were not previously required to absorb."
(Id. at p. 70, italics in original.)

The requirement of subvention for state-mandated
costs had its genesis in the "Property Tax Relief Act
of 1972" which is also known as "SB 90" (Senate Bill
No. 90). (City of Sacramento v. State of California,
supra, 156 Cal.App.3d at p. 188.) That act
established limitations upon the power of local
governments to levy taxes and concomitantly
prevented the state from imposing the cost of new
programs or higher levels of service upon local
governments. (Ibid.) The Legislature declared: "It is
the intent in establishing the tax rate limits in this
chapter to establish limits that will be flexible enough
to allow local governments to continue to provide
existing programs, that will be firm enough to insure
that the property tax relief provided by the
Legislature will be long lasting and that will afford
the voters in each local government jurisdiction a
more active role in the fiscal affairs of such
jurisdictions.”" (Rev. & Tax. Code, former § 2162,
Stats. 1972, ch. 1406, § 14.7, p. 2961.) [FN4] The
act provided that the state would pay each county,
city and county, city, and special district the sums
which were sufficient to cover the total cost of new
state-mandated costs. (See Rev. & Tax. Code, former
§ 2164.3, Stats. 1972, ch. 1406, § 14.7, pp. 2962-
2963.) New state-mandated costs would arise from
legislative action or executive regulation after
January 1, 1973, which mandated a new program or
higher level of service under an existing mandated
program. (Ibid.)

FN4 In addition to requiring subventions for
new state programs and higher levels of
service, Senate Bill No. 90 required the state
to reimburse local governments for revenues
lost by the repeal or reduction of property
taxes on certain classes of property. In this
connection the Legislature said: "It is the
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purpose of this part to provide property tax
relief to the citizens of this state, as undue
reliance on the property tax to finance
various functions of government has
resulted in serious detriment to one segment
of the taxpaying public. The subventions
from the State General Fund required under
this part will serve to partially equalize tax
burdens among all citizens, and the state as a
whole will benefit." (Gov. Code, § 16101,
Stats. 1972, ch. 1406, § 5, p. 2953.)

(2)(See fn. 5.) Senate Bill No. 90 did not specifically
include school districts in the group of agencies
entitled to reimbursement for state-mandated costs.
[FN5] (Rev. & Tax. Code, former § 2164.3, Stats.
1972, ch. 1406. § 14.7, pp. 2962-2963.) In fact, at
that time methods of financing education in this state
were *1579 undergoing fundamental reformation as
the result of the litigation in Serrano v. Priest (1971)
5 Cal.3d 584 [96 Cal.Rptr. 601, 487 P.2d 1241, 41
A.L.R.3d 1187]. At the time of the Serrano decision
local property taxes were the primary source of
school revenue. (Id. at p. 592.) In Serrano, the
California Supreme Court held that education is a
fundamental interest, that wealth is a suspect
classification, and that an educational system which
produces disparities of opportunity based upon
district wealth would violate principles of equal
protection. (Id. at pp. 614-615, 619.) A major portion
of Senate Bill No. 90 constituted new formulae for
state and local contributions to education in a
legislative response to the decision in Serrano. (Stats.
1972, ch. 1406, § § 1.5-2.74, pp. 2931-2953. See
Serrano v. Priest (1976) 18 Cal.3d 728, 736- 737
[135 Cal.Rptr. 345, 557 P.2d 929].) [FN6]

FN5 A school district's relationship to the
state is different from that of local
governmental entities such as cities,
counties, and special districts. Education and
the operation of the public school system are
matters of statewide rather than local or
municipal concern. (California Teachers
Assn. v. Huff (1992) 5 Cal.App.4th 1513,
1524 [7_Cal.Rptr.2d 699].) Local school
districts are agencies of the state and have
been  described as  quasi-municipal
corporations. (lbid.) They are not distinct
and independent bodies politic. (Ibid.) The
Legislature's power over the public school
system has been described as exclusive,
plenary, absolute, entire, and
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comprehensive, subject only to
constitutional  constraints.  (lbid.) The
Legislature has the power to create, abolish,
divide, merge, or alter the boundaries of
school districts. (Id. at p. 1525.) The state is
the beneficial owner of all school properties
and local districts hold title as trustee for the
state. (Ibid.) School moneys belong to the
state and the apportionment of funds to a
school district does not give the district a
proprietary interest in the funds. (lbid.)
While the Legislature has chosen to
encourage local responsibility for control of
public education through local school
districts, that is a matter of legislative choice
rather than constitutional compulsion and
the authority that the Legislature has given
to local districts remains subject to the
ultimate and nondelegable responsibility of
the Legislature. (1d. at pp. 1523-1524.)

FN6 After the first Serrano decision, the
United States Supreme Court held that equal
protection does not require dollar-for-dollar
equality between school districts. (San
Antonio School District v. Rodriguez (1973)
411 U.S. 1, 33-34 48-56, 61-62 [36 L.Ed.2d
16, 42-43, 51-56, 59- 60, 93 S.Ct. 1278].) In
the second Serrano decision, the California
Supreme Court adhered to the first Serrano
decision on independent state grounds.
(Serrano v. Priest, supra, 18 Cal.3d at pp.
761-766.) The court concluded that Senate
Bill No. 90 and Assembly Bill No. 1267,
enacted the following year (Stats. 1973, ch.
208, p. 529 et seq.), did not satisfy equal
protection principles. (Serrano v. Priest,
supra, 18 Cal.3d at pp. 776-777.) Additional
complications in educational financing arose
as the result of the enactment of article XIII
A of the California Constitution at the June
1978 Primary Election (Proposition 13),
which limited the taxes which can be
imposed on real property and forced the
state to assume greater responsibility for
financing education (see Ed. Code, 8§
41060), and the enactment of Propositions
98 and 111 in 1988 and 1990, respectively,
which provide formulae for minimum state
funding for education. (See generally
California Teachers Assn. v. Huff, supra, 5

Cal.App.4th 1513.)
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The provisions of Senate Bill No. 90 were amended
and refined in legislation enacted the following year.
(Stats. 1973, ch. 358.) Revenue and Taxation Code
section 2231, subdivision (a), was enacted to require
the state to reimburse local agencies, including
school districts, for the full costs of new programs or
increased levels of service mandated by the
Legislature after January 1, 1973. Local agencies
except school districts were also entitled to
reimbursement for costs mandated by executive
regulation after January 1, 1973. (Rev. & Tax. Code,
§ 2231, subd. (d), added by Stats. 1973, ch. 358, § 3,
p. 783 *1580 and repealed by Stats. 1986, ch. 879, §
23, p. 3045.) In subsequent years legislation was
enacted to entitle school districts to subvention for
state-mandated costs imposed by legislative acts after
January 1, 1973, or by executive regulation after
January 1, 1978. (Rev. & Tax. Code, former §
2207.5, added by Stats. 1977, ch. 1135, § 5, p. 3646
and amended by Stats. 1980, ch. 1256, § 5, pp. 4248-
4249.)

In the 1973 legislation, Revenue and Taxation Code
section 2271 was enacted to provide, among other
things: "A local agency may levy, or have levied on
its behalf, a rate in addition to the maximum property
tax rate established pursuant to this chapter
(commencing with Section 2201) to pay costs
mandated by the federal government or costs
mandated by the courts or costs mandated by
initiative enactment, which are not funded by federal
or state government.” (3) In this respect costs
mandated by the federal government are exempt from
an agency's taxing and spending limits. (City of
Sacramento v. State of California, supra, 50 Cal.3d at
p. 71, fn.17.)

At the November 6, 1979, General Election, the
voters added article XIIl B to the state Constitution
by enacting Proposition 4. That article imposes
spending limits on the state and all local
governments. For purposes of article XIII B the term
"local government" includes school districts. (Cal.
Const., art. X1l B, § 8, subd. (d).) The measure
accomplishes its purpose by limiting a governmental
entity's annual appropriations to the prior year's
appropriations limit adjusted for changes in the cost
of living and population growth, except as otherwise
provided in the article. (Cal. Const., art. X111 B, § 1.)
[FN7] The appropriations subject to limitation do not
include, among other things: "Appropriations
required to comply with mandates of the courts or the
federal government which, without discretion, require
an expenditure for additional services or which
unavoidably make the provision of existing services
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more costly." (Cal. Const., art. XIlI B, § 9, subd.
(b).)

FN7 As it was originally enacted, article
Xl B required that all governmental
entities return revenues in excess of their
appropriations limits to the taxpayers
through tax rate or fee schedule revisions. In
Proposition 98, adopted at the November
1988 General Election, article XIII B was
amended to provide that half of state excess
revenues would be transferred to the state
school fund for the support of school
districts and community college districts.
(See Cal. Const., art. XVI, § 8.5; California
Teachers Assn. v. Huff, supra, 5 Cal.App.4th
1513)

Like its statutory predecessor, the constitutional
initiative measure includes a provision designed "to
preclude the state from shifting to local agencies the
financial responsibility for providing public services
in view of these restrictions on the taxing and
spending power of the local entities." (Lucia Mar
Unified School Dist. v. Honig (1988) 44 Cal.3d 830,
835-836 [244 Cal.Rptr. 677, 750 P.2d 318].) Section
6 of article XI1I1 B of the state Constitution provides:
"Whenever the Legislature or any State agency
mandates a new program or higher level of service on
any local government, the *1581 State shall provide a
subvention of funds to reimburse such local
government for the costs of such program or
increased level of service, except that the Legislature
may, but need not, provide such subvention of funds
for the following mandates: [] ] (a) Legislative
mandates requested by the local agency affected; [ ]
(b) Legislation defining a new crime or changing an
existing definition of a crime; or [ ] (c) Legislative
mandates enacted prior to January 1, 1975, or
executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975."

Although article XIII B of the state Constitution
requires subvention for state mandates enacted after
January 1, 1975, the article had an effective date of
July 1, 1980. (Cal. Const., art. XIII B, § 10.) (4)
Accordingly, under the constitutional provision, a
local agency may seek subvention for costs imposed
by legislation after January 1, 1975, but
reimbursement is limited to costs incurred after July
1, 1980. (City of Sacramento v. State of California,
supra, 156 Cal.App.3d at pp. 190-193)
Reimbursement for costs incurred before July 1,
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1980, must be obtained, if at all, under controlling
statutory law. (See 68 Ops.Cal Atty.Gen. 244
(1985).)

The constitutional subvention provision, like the
statutory scheme before it, requires state
reimbursement whenever "the Legislature or any
State agency" mandates a new program or higher
level of service. (Cal. Const., art. XIIl B, § 6.)
Accordingly, it has been held that state subvention is
not required when the federal government imposes
new costs on local governments. (City of Sacramento
v. State of California, supra, 156 Cal.App.3d at p.
188; see also Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 543
[234 Cal.Rptr. 795].) In our City of Sacramento
decision this court held that a federal program in
which the state participates is not a federal mandate,
regardless of the incentives for participation, unless
the program leaves state or local government with no
discretion as to alternatives. (156 Cal.App.3d at p.
198.)

In its City of Sacramento opinion, [FN8] the
California Supreme Court rejected this court's earlier
formulation. In doing so the high court noted that the
vast bulk of cost-producing federal influence on state
and local government is by inducement or incentive
rather than direct compulsion. (50 Cal.3d at p. 73.)
However, "certain regulatory standards imposed by
the federal government *1582 under 'cooperative
federalism' schemes are coercive on the states and
localities in every practical sense." (Id. at pp. 73-74.)
The test for determining whether there is a federal
mandate is whether compliance with federal
standards "is a matter of true choice," that is, whether
participation in the federal program "is truly
voluntary." (Id. at p. 76.) The court went on to say:
"Given the variety of cooperative federal-state-local
programs, we here attempt no final test for
'mandatory' versus ‘optional’ compliance with federal
law. A determination in each case must depend on
such factors as the nature and purpose of the federal
program; whether its design suggests an intent to
coerce; when state and/or local participation began;
the penalties, if any, assessed for withdrawal or
refusal to participate or comply; and any other legal
and practical consequences of nonparticipation,
noncompliance, or withdrawal." (Ibid.)

FN8 The Supreme Court's decision in City
of Sacramento was not a result of direct
review of this court's decision. The Supreme
Court denied a petition for review of this
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court's City of Sacramento decision. After
the Board of Control had adopted
parameters and guidelines for
reimbursement under this court's decision,
the Legislature failed to appropriate the
funds necessary for such reimbursement.
The litigation which resulted in the Supreme
Court's City of Sacramento decision was
commenced as an action to enforce the
result on remand from this court's City of
Sacramento decision. (See 50 Cal.3d at p.
60.)

IV. Special Education

The issues in this case cannot be resolved by
consideration of a particular federal act in isolation.
Rather, reference must be made to the historical and
legal setting of which the particular act is a part. Our
consideration begins in the early 1970's.

In considering the 1975 amendments to the
Education of the Handicapped Act, Congress referred
to a series of "landmark court cases" emanating from
36 jurisdictions which had established the right to an
equal educational opportunity for handicapped
children. (See Smith v. Robinson (1984) 468 U.S.
992, 1010 [82 L.Ed.2d 746, 763, 104 S.Ct. 3457].)
Two federal district court cases, Pennsylvania Ass'n,
Ret'd Child. v. Commonwealth of Pa. (E.D.Pa. 1972)
343 F.Supp. 279 (see also Pennsylvania Ass'n,
Retard. Child. v. Commonwealth of Pa. (E.D.Pa.
1971) 334 F.Supp. 1257), and Mills v. Board of
Education of District of Columbia (D.D.C. 1972) 348
F.Supp. 866, were the most prominent of these
judicial decisions. (See Hendrick Hudson Dist. Bd. of
Ed. v. Rowley (1982) 458 U.S. 176, 180, fn. 2 [73
L.Ed.2d 690, 695, 102 S.Ct. 3034].)

In the Pennsylvania case, an association and the
parents of certain retarded children brought a class
action against the commonwealth and local school
districts in the commonwealth, challenging the
exclusion of retarded children from programs of
education and training in the public schools.
(Pennsylvania Ass'n, Ret'd. Child. v. Commonwealth
of Pa., supra, 343 F.Supp. at p. 282.) The matter was
assigned to a three- judge panel which heard
evidence on the plaintiffs' due process and equal
protection claims. (Id. at p. 285.) The parties then
agreed to resolve the litigation by means of a consent
*1583 judgment. (lbid.) The consent agreement
required the defendants to locate and evaluate all
children in need of special education services, to
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reevaluate placement decisions periodically, and to
accord due process hearings to parents who are
dissatisfied with placement decisions. (Id. at pp. 303-
306.) It required the defendants to provide "a free
public program of education and training appropriate
to the child's capacity.” (1d. at p. 285, italics deleted.)

In view of the consent agreement the district court
was not required to resolve the plaintiffs' equal
protection and due process contentions. Rather, it was
sufficient for the court to find that the suit was not
collusive and that the plaintiffs' claims were
colorable. The court found: "Far from an indication
of collusion, however, the Commonwealth's
willingness to settle this dispute reflects an intelligent
response to overwhelming evidence against [its]
position.” (Pennsylvania Ass'n, Ret'd. Child. v.
Commonwealth of Pa., supra, 343 F.Supp. at p. 291.)
The court said that it was convinced the due process
and equal protection claims were colorable. (Id. at pp.

295-296.)

In the Mills case, an action was brought on behalf of

a number of school- age children with exceptional
needs who were excluded from the Washington,
D.C., public school system. (Mills v. Board of
Education of District of Columbia, supra, 348
F.Supp. at p. 868.) The district court concluded that
equal protection entitled the children to a public-
supported education appropriate to their needs and
that due process required a hearing with respect to
classification decisions. (Id. at pp. 874-875.) The
court said: "If sufficient funds are not available to
finance all of the services and programs that are
needed and desirable in the system then the available
funds must be expended equitably in such manner
that no child is entirely excluded from a publicly
supported education consistent with his needs and
ability to benefit therefrom. The inadequacies of the
District of Columbia Public School System whether
occasioned by insufficient funding or administrative
inefficiency, certainly cannot be permitted to bear
more heavily on the ‘exceptional’ or handicapped
child than on the normal child.” (Id. at p. 876.)

In the usual course of events, the development of
principles of equal protection and due process as
applied to special education, which had just
commenced in the early 1970's with the authorities
represented by the Pennsylvania and Mills cases,
would have been fully expounded through appellate
processes. However, the necessity of judicial
development was truncated by congressional action.
In the Rehabilitation Act of 1973, section 504,
Congress provided: "No otherwise qualified
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handicapped individual in the United States, as
defined in section 706(7) [now 706(8)] of this title,
*1584 shall, solely by reason of his handicap, be
excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under
any program or activity receiving Federal financial
assistance ...." (29 U.S.C. § 794, Pub.L. No. 93- 112,
tit. V, 8§ 504 (Sept. 26, 1973) 87 Stat. 394.) [FN9]
Since federal assistance to education is pervasive
(see, e.g., Ed. Code, § § 12000-12405, 49540 et seq.,
92140 et seq.), section 504 was applicable to virtually
all public educational programs in this and other
states.

FN9 In section 119 of the Rehabilitation,
Comprehensive Services, and
Developmental Disabilities Act of 1978, the
application of section 504 was extended to
federal executive agencies and the United
States Postal Service. (Pub.L. No. 95-602,
tit. 1, § 119 (Nov. 6, 1978) 92 Stat. 2982.)
The section is now subdivided and includes
subdivision (b), which provides that the
section applies to all of the operations of a
state  or local governmental agency,
including local educational agencies, if the
agency is extended federal funding for any
part of its operations. (29 U.S.C. § 794.)
This latter amendment was in response to
judicial decisions which had limited the
application of section 504 to the particular
activity for which federal funding is
received. (See Consolidated Rail
Corporation v. Darrone (1984) 465 U.S.
624,635-636 [79 L.Ed.2d 568, 577- 578, 104

S.Ct. 1248].)

The Department of Health, Education and Welfare
(HEW)  promulgated regulations to ensure
compliance with section 504 by educational agencies.
[FN10] The regulations required local educational
agencies to locate and evaluate handicapped children
in order to provide appropriate educational
opportunities and to provide administrative hearing
procedures in order to resolve disputes. The federal
courts concluded that section 504 was essentially a
codification of the equal protection rights of citizens
with disabilities. (See Halderman v. Pennhurst State
School & Hospital (E.D.Pa. 1978) 446 F.Supp. 1295,
1323.) Courts also held that section 504 embraced a
private cause of action to enforce its requirements.
(Sherry v. New York State Ed. Dept. (W.D.N.Y.
1979) 479 F.Supp. 1328, 1334; Doe v. Marshall
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(S.D.Tex. 1978) 459 F.Supp. 1190, 1192.) It was
further held that section 504 imposed upon school
districts and other public educational agencies "the
duty of analyzing individually the needs of each
handicapped student and devising a program which
will enable each individual handicapped student to
receive an appropriate, free public education. The
failure to perform this analysis and structure a
program suited to the needs of each handicapped
child, constitutes discrimination against that child and
a failure to provide an appropriate, free *1585 public
education for the handicapped child." (Doe v.
Marshall, supra, 459 F.Supp. at p. 1191. See also
David H. v. Spring Branch Independent School Dist.
(S.D.Tex. 1983) 569 F.Supp. 1324, 1334; Halderman
v. Pennhurst State School & Hospital, supra, 446
F.Supp. at p. 1323.)

FN10 HEW was later dissolved and its
responsibilities are now shared by the
federal Department of Education and the
Department of Health and Human Services.
The promulgation of regulations to enforce
section 504 had a somewhat checkered
history. Initially HEW determined that
Congress did not intend to require it to
promulgate regulations. The Senate Public
Welfare Committee then declared that
regulations were intended. By executive
order and by judicial decree in Cherry v.
Mathews (D.D.C. 1976) 419 F.Supp. 922,
HEW was required to promulgate
regulations. The ensuing regulations were
embodied in title 45 Code of Federal
Regulations part 84, and are now located in
title 34 Code of Federal Regulations part
104. (See Southeastern Community College
v. Davis (1979) 442 U.S. 397, 404, fn. 4 [60
L.Ed.2d 980, 987, 99 S.Ct. 2361]; N. M.
Ass'n for Retarded Citizens v. State of N. M.
(10th Cir. 1982) 678 F.2d 847, 852.)

(5) Throughout these proceedings Riverside, relying
upon the decision in  Southeastern Community
College v. Davis, supra, 442 U.S. 397 [60 L.Ed.2d
980], has contended that section 504 cannot be
considered a federal mandate because it does not
obligate local school districts to take any action to
accommodate the needs of handicapped children so
long as they are not excluded from school. That
assertion is not correct.

In the Southeastern Community College case a
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prospective student with a serious hearing disability
sought to be admitted to a postsecondary educational
program to be trained as a registered nurse. As a
result of her disability the student could not have
completed the academic requirements of the program
and could not have attended patients without full-
time personal supervision. She sought to require the
school to waive the academic requirements, including
an essential clinical program, which she could not
complete and to otherwise provide full-time personal
supervision. That demand, the Supreme Court held,
was beyond the scope of section 504, which did not
require the school to modify its program
affirmatively and substantially. (442 U.S. at pp. 409-
410 [60 L.Ed.2d at pp. 990- 991].)

The Southeastern Community College decision is
inapposite. States typically do not guarantee their
citizens that they will be admitted to, and allowed to
complete, specialized postsecondary educational
programs. State educational institutions often impose
stringent admittance and completion requirements for
such programs in higher education. In the
Southeastern Community College case the Supreme
Court simply held that an institution of higher
education need not lower or effect substantial
modifications of its standards in order to
accommodate a handicapped person. (442 U.S. at p.
413 [60 L.Ed.2d at pp. 992-993].) The court did not
hold that a primary or secondary educational agency
need do nothing to accommodate the needs of
handicapped children. (See Alexander v. Choate
(1985) 469 U.S. 287, 301 [83 L.Ed.2d 661, 672, 105

S.Ct. 712].)

States typically do purport to guarantee all of their
children the opportunity for a basic education. In fact,
in this state basic education is regarded as a
fundamental right. (Serrano v. Priest, supra, 18
Cal.3d at pp. 765-766.) All basic educational
programs are essentially affirmative action activities
in the sense that educational agencies are required to
evaluate and accommodate *1586 the educational
needs of the children in their districts. Section 504
would not appear to permit local agencies to
accommodate the educational needs of some children
while ignoring the needs of others due to their
handicapped condition. (Compare Lau v. Nichols
(1974) 414 U.S. 563 [39 L.Ed.2d 1, 94 S.Ct. 786],
which required the San Francisco Unified School
District to take affirmative steps to accommodate the
needs of non-English speaking students under section
601 of the Civil Rights Act of 1964.)

Riverside's view of section 504 is inconsistent with
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congressional intent in enacting it. The congressional
record makes it clear that section 504 was perceived
to be necessary not to combat affirmative animus but
to cure society's benign neglect of the handicapped.
The record is replete with references to
discrimination in the form of the denial of special
educational assistance to handicapped children. In
Alexander v. Choate, supra, 469 U.S. at pages 295 to
297 [83 L.Ed.2d at pages 668- 669], the Supreme
Court took note of these comments in concluding that
a violation of section 504 need not be proven by
evidence of purposeful or intentional discrimination.
With respect to the Southeastern Community College
v. Davis, supra, 442 U.S. 397 case, the high court
said: "The balance struck in Davis requires that an
otherwise qualified handicapped individual must be
provided with meaningful access to the benefit that
the grantee offers. The benefit itself, of course,
cannot be defined in a way that effectively denies
otherwise qualified handicapped individuals the
meaningful access to which they are entitled; to

assure meaningful access, reasonable
accommodations in the grantee's program or benefit
may have to be made. ..." (Alexander v. Choate,

supra, 469 U.S. at p. 301 [83 L.Ed.2d at p. 672], fn.
omitted.)

Federal appellate courts have rejected the argument
that the Southeastern Community College case means
that pursuant to section 504 local educational
agencies need do nothing affirmative to
accommodate the needs of handicapped children. (N.
M. Ass'n for Retarded Citizens v. State of N. M.,
supra, 678 F.2d at pp. 852-853; Tatro v. State of
Texas (5th Cir. 1980) 625 F.2d 557, 564 [63 A.L.R.
Fed. 844].) [FN11] We are satisfied that section 504
does impose an obligation upon local school districts
to accommodate the needs of handicapped children.
However, as was the case with constitutional
principles, full judicial development of section 504 as
it relates to special education in elementary and
secondary school districts was truncated by
congressional action. *1587

FN11 Following a remand and another
decision by the Court of Appeals, the Tatro
litigation, supra, eventually wound up in the
Supreme Court. (Irving Independent School
Dist. v. Tatro (1984) 468 U.S. 883 [82
L.Ed.2d 664, 104 S.Ct. 3371].) However, by
that time the Education of the Handicapped
Act had replaced section 504 as the means
for vindicating the education rights of
handicapped children and the litigation was
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resolved, favorably for the child, under that
act.

In 1974 Congress became dissatisfied with the
progress under earlier efforts to stimulate the states to
accommodate the educational needs of handicapped
children. (Hendrick Hudson Dist. Bd. of Ed. v.
Rowley, supra, 458 U.S. at p. 180 [73 L.Ed.2d at p.
695].) These earlier efforts had included a 1966
amendment to the Elementary and Secondary
Education Act of 1965, and the 1970 version of the
Education of the Handicapped Act. (Ibid.) The prior
acts had been grant programs that did not contain
specific guidelines for a state's use of grant funds.
(Ibid.) In 1974 Congress greatly increased federal
funding for education of the handicapped and
simultaneously required recipient states to adopt a
goal of providing full educational opportunities to all
handicapped children. (Ibid. [73 L.Ed.2d at pp. 695-
696].) The following year Congress amended the
Education of the Handicapped Act by enacting the
Education for All Handicapped Children Act of 1975.
(Ibid. [73 L.Ed.2d at p. 696].)

Since the 1975 amendment, the Education of the
Handicapped Act has required recipient states to
demonstrate a policy that assures all handicapped
children the right to a free appropriate education. (20
U.S.C. 8§ 1412(1).) (6) The act is not merely a
funding statute; rather, it establishes an enforceable
substantive right to a free appropriate public
education in recipient states. (Smith v. Robinson,
supra, 468 U.S. at p. 1010 [82 L.Ed.2d at p. 764].) To
accomplish this purpose the act incorporates the
major substantive and procedural requirements of the
"right to education" cases which were so prominent
in the congressional consideration of the measure.
(Hendrick Hudson Dist. Bd. of Ed. v. Rowley, supra,
458 U.S. at p. 194 [73 L.Ed.2d at p. 704].) The
substantive requirements of the act have been
interpreted in a manner which is "strikingly similar"
to the requirements of section 504 of the
Rehabilitation Act of 1973. (Smith v. Robinson,
supra, 468 U.S. at pp. 1016-1017 [82 L.Ed.2d at p.
768].) The Supreme Court has noted that Congress
intended the act to establish " 'a basic floor of
opportunity that would bring into compliance all
school districts with the constitutional right to equal
protection with respect to handicapped children.' "
(Hendrick Hudson Dist. Bd. of Ed. v. Rowley, supra,
458 U.S. at p. 200 [73 L.Ed.2d at p. 708] citing the
House of Representatives Report.) [FN12]
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FN12 Consistent with its "basic floor of
opportunity” purpose, the act does not
require local agencies to maximize the
potential of each handicapped child
commensurate  with  the  opportunity
provided nonhandicapped children. Rather,
the act requires that handicapped children be
accorded meaningful access to a free public
education, which means access that is
sufficient to confer some educational
benefit. (Ibid.)

It is demonstrably manifest that in the view of
Congress the substantive requirements of the 1975
amendment to the Education of the Handicapped Act
were commensurate  with the  constitutional
obligations of state and local *1588 educational
agencies. Congress found that "State and local
educational agencies have a responsibility to provide
education for all handicapped children, but present
financial resources are inadequate to meet the special
educational needs of handicapped children;" and "it is
in the national interest that the Federal Government
assist State and local efforts to provide programs to
meet the educational needs of handicapped children
in order to assure equal protection of the law." (20
U.S.C. former § 1400(b)(8) & (9).) [FN13]

FN13 That Congress intended to enforce the
Fourteenth Amendment to the United States
Constitution in enacting the Education of the
Handicapped Act has since been made clear.
In Dellmuth v. Muth (1989) 491 U.S. 223 at
pages 231 and 232 [105 L.Ed.2d 181, 189-
191, 109 S.Ct. 2397], the court noted that
Congress has the power under section 5 of
the Fourteenth Amendment to abrogate a
state's Eleventh Amendment immunity from
suit in federal court, but concluded that the
Education of the Handicapped Act did not
clearly evince such a congressional intent. In
1990 Congress responded by expressly
abrogating state sovereign immunity under
the act. (20 U.S.C. § 1403.)

It is also apparent that Congress intended the act to
achieve nationwide application: "It is the purpose of
this chapter to assure that all handicapped children
have available to them, within the time periods
specified in section 1412(2)(B) of this title, a free
appropriate public education which emphasizes
special education and related services designed to
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meet their unique needs, to assure that the rights of
handicapped children and their parents or guardians
are protected, to assist States and localities to provide
for the education of all handicapped children, and to
assess and assure the effectiveness of efforts to
educate handicapped children.” (20 U.S.C. former §
1400(c).)

In order to gain state and local acceptance of its
substantive provisions, the Education of the
Handicapped Act employs a "cooperative federalism"
scheme, which has also been referred to as the "carrot
and stick" approach. (See City of Sacramento v. State
of California, supra, 50 Cal.3d at pp. 73-74; City of
Sacramento v. State of California, supra, 156
Cal.App.3d at p. 195.) As an incentive Congress
made substantial federal financial assistance available
to states and local educational agencies that would
agree to adhere to the substantive and procedural
terms of the act. (20 U.S.C. 8§ § 1411, 1412)) For
example, the administrative record indicates that for
fiscal year 1979-1980, the base year for Santa
Barbara's claim, California received $71.2 million in
federal assistance, and during fiscal year 1980-1981,
the base year for Riverside's claim, California
received $79.7 million. We cannot say that such
assistance on an ongoing basis is trivial or
insubstantial.

Contrary to Riverside's argument, federal financial
assistance was not the only incentive for a state to
comply with the Education of the Handicapped Act.
(7) Congress intended the act to serve as a means by
which state and *1589 local educational agencies
could fulfill their obligations under the equal
protection and due process provisions of the
Constitution and under section 504 of the
Rehabilitation Act of 1973. Accordingly, where it is
applicable the act supersedes claims under the Civil
Rights Act (42 U.S.C. 8§ 1983) and section 504 of the
Rehabilitation Act of 1973, and the administrative
remedies provided by the act constitute the exclusive
remedy of handicapped children and their parents or
other representatives. (Smith v. Robinson, supra, 468
U.S. at pp. 1009, 1013, 1019 [82 L.Ed.2d at pp. 763,

766, 769].) [FN14]

FN14 In Smith v. Robinson, supra, the court
concluded that since the Education of the
Handicapped Act did not include a provision
for attorney fees, a successful complainant
was not entitled to an award of such fees
even though such fees would have been
available in litigation under section 504 of
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the Rehabilitation Act of 1973 or section
1983 of the Civil Rights Act. Congress
reacted by adding a provision for attorney
fees to the Education of the Handicapped
Act. (20 U.S.C. 8 1415(e)(4)(B).)

As a result of the exclusive nature of the Education
of the Handicapped Act, dissatisfied parties in
recipient states must exhaust their administrative
remedies under the act before resorting to judicial
intervention. (Smith v. Robinson, supra, 468 U.S. at
p. 1011 [82 L.Ed.2d at p. 764].) This gives local
agencies the first opportunity and the primary
authority to determine appropriate placement and to
resolve disputes. (Ibid.) If a party is dissatisfied with
the final result of the administrative process then he
or she is entitled to seek judicial review in a state or
federal court. (20 U.S.C. § 1415(e)(2).) In such a
proceeding the court independently reviews the
evidence but its role is restricted to that of review of
the local decision and the court is not free to
substitute its view of sound educational policy for
that of the local authority. (Hendrick Hudson Dist.
Bd. of Ed. v. Rowley, supra, 458 U.S. at pp. 206-207
[73 L.Ed.2d at p. 712].) And since the act provides
the exclusive remedy for addressing a handicapped
child's right to an appropriate education, where the
act applies a party cannot pursue a cause of action for
constitutional violations, either directly or under the
Civil Rights Act (42 U.S.C. § 1983), nor can a party
proceed under section 504 of the Rehabilitation Act
of 1973. (Smith v. Robinson, supra, 468 U.S. at pp.
1013, 1020 [82 L.Ed.2d at pp. 766, 770].)

Congress's intention to give the Education of the
Handicapped Act nationwide application was
successful. By the time of the decision in Hendrick
Hudson Dist. Bd. of Ed. v. Rowley, supra, all states
except New Mexico had become recipients under the
act. (458 U.S. at pp. 183-184 [73 L.Ed.2d at p. 698].)
It is important at this point in our discussion to
consider the experience of New Mexico, both
because the Board of Control relied upon that state's
failure to adopt the Education of the Handicapped
Act as proof that the act is not federally mandated,
and because it illustrates the consequences of a
failure to adopt the act. *1590

In N. M. Ass'n for Retarded Citizens v. State of N. M.
(D.N.M. 1980) 495 F.Supp. 391, a class action was
brought against New Mexico and its local school
districts based upon the alleged failure to provide a
free appropriate public education to handicapped
children. The plaintiffs' causes of action asserting
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constitutional violations were severed and stayed
pending resolution of the federal statutory causes of
action. (Id. at p. 393.) The district court concluded
that the plaintiffs could not proceed with claims
under the Education of the Handicapped Act because
the state had not adopted that act and, without more,
that was a governmental decision within the state's
power. (Id. at p. 394.) [FN15] The court then
considered the cause of action under section 504 and
found that both the state and its local school districts
were in violation of that section by failing to provide
a free appropriate education to handicapped children
within their territories. (495 F.Supp. at pp. 398-399.)

FN15 The plaintiffs alleged that the failure
of the state to apply for federal funds under
the Education of the Handicapped Act was
itself an act of discrimination. The district
court did not express a view on that
question, leaving it for resolution in
connection with the constitutional causes of
action. (Ibid.)

After the district court entered an injunctive order
designed to compel compliance with section 504, the
matter was appealed. (N. M. Ass'n for Retarded
Citizens v. State of N. M., supra, 678 F.2d 847.) The
court of appeals rejected the defendants' arguments
that the plaintiffs were required to exhaust state
administrative remedies before bringing their action
and that the district court should have applied the
doctrine of primary jurisdiction to defer ruling until
the Office of Civil Rights could complete its
investigation into the charges. (Id. at pp. 850-851.)
The court also rejected the defendants' arguments that
section 504 does not require them to take action to
accommodate the needs of handicapped children and
that proof of disparate treatment is essential to a
violation of section 504. (678 F.2d at p. 854.) The
court found sufficient evidence in the record to
establish discrimination against handicapped children
within the meaning of section 504. (678 F.2d at p.
854.) However, the reviewing court concluded that
the district court had applied an erroneous standard in
reaching its decision, and the matter was remanded

for further proceedings. (Id. at p. 855.)

On July 19, 1984, during the proceedings before the
Board of Control, a representative of the Department
of Education testified that New Mexico has since
implemented a program of special education under
the Education of the Handicapped Act. We have no
doubt that after the litigation we have just recounted
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New Mexico saw the handwriting on the wall and
realized that it could either establish a program of
special education with federal financial assistance
under the Education of the Handicapped Act, or be
compelled through litigation to accommodate the
educational needs of handicapped *1591 children
without federal assistance and at the risk of losing
other forms of federal financial aid. In any event,
with the capitulation of New Mexico the Education
of the Handicapped Act achieved the nationwide
application intended by Congress. (20 U.S.C. §

1400(c).)

California's experience with special education in the
time period leading up to the adoption of the
Education of the Handicapped Act is examined as a
case study in Kirp et al., Legal Reform of Special
Education: Empirical Studies and Procedural
Proposals (1974) 62 Cal.L.Rev. 40, at pages 96
through 115. As this study reflects, during this period
the state and local school districts were struggling to
create a program to accommodate adequately the
educational needs of the handicapped. (Id. at pp. 97-
110.) Individuals and organized groups, such as the
California Association for the Retarded and the
California  Association for Neurologically
Handicapped Children, were exerting pressure
through political and other means at every level of
the educational system. (lbid.) Litigation was
becoming so prevalent that the authors noted: "Fear
of litigation over classification practices, prompted
by the increasing number of lawsuits, is pervasive in
California.” (Id. at p. 106, fn. 295.) [FN16]

FN16 Lawsuits primarily fell into three
types: (1) Challenges to the adequacy or
even lack of available programs and services
to accommodate handicapped children. (ld.
at p. 97, fns. 255, 257.) (2) Challenges to
classification practices in general, such as an
overtendency to classify minority or
disadvantaged children as “retarded.” (Id. at
p. 98, fns. 259, 260.) (3) Challenges to
individual classification decisions. (Id. at p.
106.) In the absence of administrative
procedures for resolving classification
disputes, dissatisfied parents were relegated
to self-help remedies, such as pestering
school authorities, or litigation. (Ibid.)

In the early 1970's the state Department of Education
began working with local school officials and
university experts to design a "California Master Plan
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for Special Education.”" (Kirp et al., Legal Reform of
Special Education: Empirical Studies and Procedural
Proposals, supra, 62 Cal.L.Rev. at p. 111.) In 1974
the Legislature enacted legislation to give the
Superintendent of Public Instruction the authority to
implement and administer a pilot program pursuant to
a master plan adopted by State Board of Education in
order to determine whether services under such a
plan would better meet the needs of children with
exceptional needs. (Stats. 1974, ch. 1532, § 1, p.
3441, enacting Ed. Code, § 7001) In 1977 the
Legislature acted to further implement the master
plan. (Stats. 1977, ch. 1247, especially § 10, pp.
4236-4237, enacting Ed. Code, 8 56301.) In 1980 the
Legislature enacted urgency legislation revising our
special education laws with the express intent of
complying with the 1975 amendments to the
Education of the Handicapped Act. (Stats. 1980, ch.
797, especially § 9, pp. 2411-2412, enacting Ed.
Code, § 56000.)

As this history demonstrates, in determining whether
to adopt the requirements of the Education of the
Handicapped Act as amended in 1975, our *1592
Legislature was faced with the following
circumstances: (1) In the Serrano litigation, our
Supreme Court had declared basic education to be a
fundamental right and, without even considering
special education in the equation, had found our
educational system to be violative of equal protection
principles. (2) Judicial decisions from other
jurisdictions had established that handicapped
children have an equal protection right to a free
public education appropriate to their needs and due
process rights with regard to placement decisions. (3)
Congress had enacted section 504 of the
Rehabilitation Act of 1973 to codify the equal
protection rights of handicapped children in any
school system that receives federal financial
assistance and to threaten the state and local districts
with the loss of all federal funds for failure to
accommodate the needs of such children. (4) Parents
and organized groups representing handicapped
children were becoming increasingly litigious in their
efforts to secure an appropriate education for
handicapped children. (5) In enacting the 1975
amendments to the Education of the Handicapped
Act, Congress did not intend to require state and local
educational agencies to do anything more than the
Constitution already required of them. The act was
intended to provide a means by which educational
agencies could  fulfill  their  constitutional
responsibilities and to provide substantial federal
financial assistance for states that would agree to do
S0.

Page 18

(8a) Under these circumstances we have no doubt
that enactment of the 1975 amendments to the
Education of the Handicapped Act constituted a
federal mandate under the criteria set forth in City of
Sacramento v. State of California, supra, 50 Cal.3d at
page 76. The remaining question is whether the
state's participation in the federal program was a
matter of "true choice" or was "truly voluntary." The
alternatives were to participate in the federal program
and obtain federal financial assistance and the
procedural protections accorded by the act, or to
decline to participate and face a barrage of litigation
with no real defense and ultimately be compelled to
accommodate the educational needs of handicapped
children in any event. We conclude that so far as the
state is concerned the Education of the Handicapped
Act constitutes a federal mandate.

V. Subvention for Special Education

Our conclusion that the Education of the
Handicapped Act is a federal mandate with respect to
the state marks the starting point rather than the end
of the consideration which will be required to resolve
the Santa Barbara and Riverside test claims. In City
of Sacramento v. State of California, supra, 50
Cal.3d at pages 66 through 70, the California
Supreme Court concluded that the costs at issue in
that case (unemployment insurance premiums) were
not subject to state subvention because they were
incidental to a law of general *1593 application
rather than a new governmental program or increased
level of service under an existing program. The court
addressed the federal mandate issue solely with
respect to the question whether the costs were exempt
from the local government's taxing and spending
limitations. (Id. at pp. 70-71.) It observed that prior
authorities had assumed that if a cost was federally
mandated it could not be a state mandated cost
subject to subvention, and said: "We here express no
view on the question whether ‘federal’ and 'state'
mandates are mutually exclusive for purposes of state
subvention, but leave that issue for another day. ..."
(Id. at p. 71, fn. 16.) The test claims of Santa Barbara
and Riverside present that question which we address
here for the guidance of the Commission on remand.

(9) The constitutional subvention provision and the
statutory provisions which preceded it do not
expressly say that the state is not required to provide
a subvention for costs imposed by a federal mandate.
Rather, that conclusion follows from the plain
language of the subvention provisions themselves.
The constitutional provision requires state subvention
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when "the Legislature or any State agency mandates
a new program or higher level of service" on local
agencies. (Cal. Const., art. X1l B, § 6.) Likewise,
the earlier statutory provisions required subvention
for new programs or higher levels of service
mandated by legislative act or executive regulation.
(See Rev. & Tax. Code, former 8 § 2164.3 [Stats.
1972, ch. 1406, § 14.7, pp. 2962- 2963], 2231 [Stats.
1973, ch. 358, § 3, pp. 783-784], 2207 [Stat. 1975,
ch. 486, § 1.8, pp. 997-998], 2207.5 [Stats. 1977, ch.
1135, § 5, pp. 3646-3647].) When the federal
government imposes costs on local agencies those
costs are not mandated by the state and thus would
not require a state subvention. Instead, such costs are
exempt from local agencies' taxing and spending
limitations. This should be true even though the state
has adopted an implementing statute or regulation
pursuant to the federal mandate so long as the state
had no "true choice" in the manner of implementation
of the federal mandate. (See City of Sacramento v.
State of California, supra, 50 Cal.3d at p. 76.)

This reasoning would not hold true where the
manner of implementation of the federal program
was left to the true discretion of the state. A central
purpose of the principle of state subvention is to
prevent the state from shifting the cost of government
from itself to local agencies. (City of Sacramento v.
State of California, supra, 50 Cal.3d at p. 68.)
Nothing in the statutory or constitutional subvention
provisions would suggest that the state is free to shift
state costs to local agencies without subvention
merely because those costs were imposed upon the
state by the federal government. In our view the
determination whether certain costs were imposed
upon a local agency by a federal mandate must focus
upon the local agency which *1594 is ultimately
forced to bear the costs and how those costs came to
be imposed upon that agency. If the state freely chose
to impose the costs upon the local agency as a means
of implementing a federal program then the costs are
the result of a reimbursable state mandate regardless
whether the costs were imposed upon the state by the
federal government.

The Education of the Handicapped Act is a
comprehensive measure designed to provide all
handicapped children with basic educational
opportunities. While the act includes certain
substantive and procedural requirements which must
be included in a state's plan for implementation of the
act, it leaves primary responsibility  for
implementation to the state. (20 U.S.C. 8§ § 1412,
1413.) (8b) In short, even though the state had no real
choice in deciding whether to comply with the
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federal act, the act did not necessarily require the
state to impose all of the costs of implementation
upon local school districts. To the extent the state
implemented the act by freely choosing to impose
new programs or higher levels of service upon local
school districts, the costs of such programs or higher
levels of service are state mandated and subject to
subvention.

We can illustrate this point with a hypothetical
situation. Subvention principles are intended to
prevent the state from shifting the cost of state
governmental services to local agencies and thus
subvention is required where the state imposes the
cost of such services upon local agencies even if the
state continues to perform the services. (Lucia Mar
Unified School Dist. v. Honig, supra, 44 Cal.3d at pp.
835-836.) The Education of the Handicapped Act
requires the state to provide an impartial, state-level
review of the administrative decisions of local or
intermediate educational agencies. (20 U.S.C. §
1415(c), (d).) Obviously, the state could not shift the
actual performance of these new administrative
reviews to local districts, but it could attempt to shift
the costs to local districts by requiring local districts
to pay the expenses of reviews in which they are
involved. An attempt to do so would trigger
subvention requirements. In such a hypothetical case,
the state could not avoid its subvention responsibility
by pleading "federal mandate" because the federal
statute does not require the state to impose the costs
of such hearings upon local agencies. Thus, as far as
the local agency is concerned, the burden is imposed
by a state rather than a federal mandate.

In the administrative proceedings the Board of
Control did not address the "federal mandate"
question under the appropriate standard and with
proper focus on local school districts. In its initial
determination the board concluded that the Education
of the Handicapped Act constituted a federal mandate
and that the state-imposed costs on local school
districts in excess of the federally imposed costs.
However, the board did not consider the *1595 extent
of the state-mandated costs because it concluded that
any appropriation by the state satisfied its obligation.
On Riverside's petition for a writ of administrative
mandate the superior court remanded to the Board of
Control to consider whether the state appropriation
was sufficient to reimburse local school districts fully
for the state-mandated costs. On remand the board
clearly applied the now-discredited criteria set forth
in this court's decision in City of Sacramento v. State
of California, supra, 156 Cal.App.3d 182, and
concluded that the Education of the Handicapped Act
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is not a federal mandate at any level of government.
Under these circumstances we agree with the trial
court that the matter must be remanded to the
Commission for consideration in light of the criteria
set forth in the Supreme Court's City of Sacramento
decision. We add that on remand the Commission
must focus upon the costs incurred by local school
districts and whether those costs were imposed on
local districts by federal mandate or by the state's
voluntary choice in its implementation of the federal
program.

VI. Riverside's Objections

In light of this discussion we may now consider
Riverside's objections to the trial court's decision to
remand the matter to the Commission for
reconsideration.

Riverside asserts that the California Supreme Court
opinion in City of Sacramento is not on point because
the court did not address the federal mandate
question with respect to state subvention principles.
Riverside implies that the definition of a federal
mandate may be different with respect to state
subvention than with respect to taxing and spending
limitations. (10) As a general rule and unless the
context clearly requires otherwise, we must assume
that the meaning of a term or phrase is consistent
throughout the entire act or constitutional article of
which it is a part. (Lungren v. Davis (1991) 234
Cal.App.3d 806, 823 [285 Cal.Rptr. 777].) (11)
Subvention principles are part of a more
comprehensive political scheme. The basic purpose
of the scheme as a whole was to limit the taxing and
spending powers of government. The taxing and
spending powers of local agencies were to be
"frozen" at existing levels with adjustments only for
inflation and population growth. Since local agencies
are subject to having costs imposed upon them by
other governmental entities, the scheme provides
relief in that event. If the costs are imposed by the
federal government or the courts, then the costs are
not included in the local government's taxing and
spending limitations. If the costs are imposed by the
state then the state must provide a subvention to
reimburse the local agency. Nothing in this scheme
suggests that the concept of a federal mandate should
have different meanings depending upon whether one
is considering subvention or taxing and spending
limitations. Accordingly, we reject the claim that the
criteria set forth in *1596 the Supreme Court's City
of Sacramento decision do not apply when
subvention is the issue.
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(12) Riverside asserts that the trial court erred in
concluding that the Board of Control did not consider
the issues under the appropriate criteria and that the
board did in fact consider the factors set forth in the
Supreme Court's City of Sacramento decision. From
our discussion above it is clear that we must reject
these assertions. In its decision the board relied upon
the "cooperative federalism™ nature of the Education
of the Handicapped Act without any consideration
whether the act left the state any actual choice in the
matter. In support of its conclusion the board relied
upon the New Mexico litigation which we have also
discussed. However, as we have pointed out, under
the criteria set forth in the Supreme Court's City of
Sacramento decision, the New Mexico litigation does
not support the board's decision but in fact strongly
supports a contrary result. We are satisfied that the
trial court correctly concluded that the board did not
apply the appropriate criteria in reaching its decision.

Riverside asserts that the Supreme Court's City of
Sacramento decision elucidated and enforced prior
law and thus no question of retroactivity arises. (See
Donaldson v. Superior Court (1983) 35 Cal.3d 24, 37
[196 Cal.Rptr. 704, 672 P.2d 110].) (13) We agree
that in City of Sacramento the Supreme Court
elucidated and enforced existing law. Under such
circumstances the rule of retrospective operation
controls. (Ibid. See also Wellenkamp v. Bank of
America (1978) 21 Cal.3d 943, 953- 954 [148
Cal.Rptr. 379, 582 P.2d 970]; County of Los Angeles
v. Faus (1957) 48 Cal.2d 672, 680-681 [312 P.2d
680].) Pursuant to that rule the trial court correctly
applied the City of Sacramento decision to the
litigation pending before it. As we have seen, that
decision supports the trial court's determination to
remand the matter to the Commission for
reconsideration.

Riverside asserts that if further consideration under
the criteria of the Supreme Court's City of
Sacramento decision is necessary then the trial court
should have, and this court must, engage in such
consideration to reach a final conclusion on the
question. To a limited extent we agree. In our
previous discussion we have concluded that under the
criteria set forth in City of Sacramento, the Education
of the Handicapped Act constitutes a federal mandate
as far as the state is concerned. We are satisfied that
is the only conclusion which may be drawn and we
so hold as a matter of law. However, that conclusion
does not resolve the question whether new special
education costs were imposed upon local school
districts by federal mandate or by state choice in the
implementation of the federal program. The issues
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were not addressed by the parties or the Board of
Control in this light. The *1597 Commission on State
Mandates is the entity with the responsibility for
considering the issues in the first instance and which
has the expertise to do so. We agree with the trial
court that it is appropriate to remand the matter to the
Commission for reconsideration in light of the
appropriate criteria which we have set forth in this
appeal.

In view of the result we have reached we need not
and do not consider whether it would be appropriate
otherwise to fashion some judicial remedy to avoid
the rule, based upon the separation of powers
doctrine, that a court cannot compel the State
Controller to make a disbursement in the absence of
an appropriation. (See Carmel Valley Fire Protection
Dist. v. State of California, supra, 190 Cal.App.3d at

pp. 538- 541.)

Disposition
The judgment is affirmed.
Davis, J., and Scotland, J., concurred.
The petition of plaintiff and respondent for review
by the Supreme Court was denied April 1, 1993.
Lucas, C.J., Kennard, J., and Arabian, J., were of the
opinion that the petition should be granted. *1598
Cal.App.3.Dist.,1992.

Hayes v. Commission on State Mandates

END OF DOCUMENT
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F"COUNTY OF LOS ANGELES, Plaintiff and Ap-
pellant,
V.
COMMISSION ON STATE MANDATES, Defen-
dant and Respondent; GRAY DAVIS, as Controller,
etc., et al., Real Parties in Interest and Respondents.
No. B080938.

Court of Appeal, Second District, California.
Feb 24, 1995.

SUMMARY

A county sought a writ of mandate to compel the
Commission on State Mandates to vacate its determi-
nation that Pen. Code, 8§ 987.9 (funding by court for
preparation of defense for indigent defendants in
capital cases or cases under Pen. Code, § 190.05,
subd. (a)), did not constitute a state mandate, for
which the state was obligated to reimburse the county
pursuant to Cal. Const., art. XIIl B, § 6. The trial
court denied the writ. (Superior Court of Los Angeles
County, No. BS020682, Diane Wayne, Judge.)

The Court of Appeal affirmed. The court held that the
requirements of Pen. Code, § 987.9, are not state
mandated, since, even in the absence of the statute,
counties would be responsible for providing ancillary
services to indigent defendants under the federal con-
stitutional guaranties of right to counsel and due
process (U.S. Const., 6th and 14th Amends.). And,
even assuming that the provisions of the statute con-
stitute a new program, it does not necessarily mean
that the program is a state mandate under Cal. Const.
art. X111 B, § 6. If a local entity has alternatives under
the statute other than the mandated contribution, that
contribution does not constitute a state mandate. In
fact, the requirements under Pen. Code, § 987.9, are
not mandated by the state, but rather by principles of
constitutional law and a superior court's finding of
reasonableness and necessity under the statute.
Moreover, the court held that the Legislature's initial
appropriation to reimburse the counties for the costs
of Pen. Code, § 987.9, was not a final and unchal-
lengeable determination that the statute constitutes a
state mandate, nor did the commission err in finding
that the statute is not a state mandate, despite the
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Legislature's finding to the contrary in a later appro-
priations bill. The commission was not bound by the
Legislature's determination, and it had discretion to
determine whether a state mandate existed. Similarly,
the Legislature's initial determination to enact an ap-
propriation did not obligate it to enact an appropria-
tion every year in perpetuity to reimburse the coun-
ties, nor did this determination prevent future legisla-
tures from refusing to appropriate moneys for Pen.
Code, 8§ 987.9, costs. The court also held that the ap-
propriate standard of review was the substantial evi-
dence test and not the independent judgment test,
since the proper scope of review in the trial court was
whether the administrative decision was supported by
substantial evidence on the whole record. (Opinion
by Woods (Fred), J., with Lillie, P. J., and Johnson,
J., concurring.)

HEADNOTES
Classified to California Digest of Official Reports

(1a, 1b) Administrative Law § 138--Judicial Review
and Relief--Decision of Courts on Review--Appellate
Courts--Standard of Review.

On appeal from the trial court's denial of a county's
petition for a writ of mandate to compel the Commis-
sion on State Mandates to vacate its determination
that Pen. Code, § 987.9 (funding by court for prepa-
ration of defense for indigent defendants in capital
cases), did not constitute a state mandate, the appro-
priate standard of review was the substantial evidence
test and not the independent judgment test. The inde-
pendent judgment test applies when the order or deci-
sion substantially affects a fundamental vested right,
and the county had no such right. Further, pursuant to
Gov. Code, 8 17559, which governs the state man-
dates process, a claimant or the state may commence
a mandamus proceeding under Code Civ. Proc., 8§
1094.5, to set aside a decision of the commission on
the ground that the decision is not supported by sub-
stantial evidence. Where the proper scope of review
in the trial court was whether the administrative deci-
sion was supported by substantial evidence on the
whole record, the function of the reviewing court on
appeal from the judgment is the same as that of the
trial court, that is, to review the administrative deci-
sion to determine whether it is supported by substan-
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tial evidence on the whole record.

(2) Administrative Law § 131--Judicial Review and
Relief--Scope and Extent of Review--Evidence--
Substantial Evidence Test.

The substantial evidence test is that standard of judi-
cial review in which the trial court reviews the evi-
dence adduced at the administrative hearing to de-
termine whether there is substantial evidence in sup-
port of the agency's finding in light of the whole re-
cord. “Substantial evidence” is evidence of ponder-
able legal significance, which is reasonable in nature,
credible, and of solid value.

(33, 3b, 3c) State of California § 11--Fiscal Matters--
State Mandated Programs--What  Constitutes--
Funding by Court for Preparation of Defense for In-
digent Defendants in Capital Cases.

The trial court properly denied a writ of mandate
sought by a county to compel the Commission on
State Mandates to vacate its determination that Pen.
Code, 8§ 987.9 (funding by court for preparation of
defense for indigent defendants in capital cases), did
not constitute a state mandate, for which the state was
obligated to reimburse the county pursuant to Cal.
Const., art. X1l B, § 6. The requirements of Pen.
Code, § 987.9, are not state mandated. Pursuant to the
federal Constitution's guaranty of the right to counsel
and its due process clause (U.S. Const., 6th and 14th
Amends.), the right to counsel of an indigent defen-
dant includes the right to the use of experts to assist
counsel in preparing a defense. Thus, even in the ab-
sence of Pen. Code, § 987.9, counties would be re-
sponsible for providing ancillary services under those
federal constitutional guaranties. And, even assuming
that the provisions of the statute constitute a new
program, it does not necessarily mean that the pro-
gram is a state mandate under Cal. Const., art. XI1I B,
8 6. If a local entity has alternatives under the statute
other than the mandated contribution, that contribu-
tion does not constitute a state mandate. In fact, the
requirements under Pen. Code, § 987.9, are not man-
dated by the state, but rather by principles of consti-
tutional law and a superior court's finding of reason-
ableness and necessity under the statute.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989)
Taxation, § 123.]

(4) Criminal Law § 88--Rights of Accused--Aid of
Counsel--Indigent Defendants--Scope of Assistance--
Right to Use of Experts to Assist Counsel in Prepara-
tion of Defense.
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A state is required by the United States Constitution
to provide counsel for indigent defendants, and that
right includes the right to the use of any experts that
will assist counsel in preparing a defense. If expert or
investigative help is necessary to the defense pending
the preliminary hearing, due process requires the
state to provide the service to an indigent defendant.
Further, the right to competent counsel derives not
exclusively from the due process clause of U.S.
Const., 14th Amend., but also from the constitutional
right to the assistance of counsel. Thus, the appoint-
ment of experts on behalf of an indigent defendant is
constitutionally compelled in a proper case as a fun-
damental part of the right of an accused under U.S.
Const., 6th Amend., to be represented by counsel.

(5) State of California § 11--Fiscal Matters--State
Mandated Programs--What Constitutes--“New Pro-
gram”--Provisions of State Statute Required by Fed-
eral Law.

A “new program” within the meaning of Cal. Const.
art. X111 B, 8 6 (reimbursement of local governments
for new programs mandated by state), is a program
that carries out the governmental function of provid-
ing services to the public, or a law that, to implement
state policy, imposes unique requirements on local
governments and does not apply generally to all resi-
dents and entities in the state. But no state mandate
exists if the requirements or provisions of a state stat-
ute are, nevertheless, required by federal law. When
the federal government imposes costs on local agen-
cies, those costs are not mandated by the state and
thus do not require a state subvention. Instead, such
costs are exempt from local agencies' taxing and
spending limitations. This is true even though the
state has adopted an implementing statute or regula-
tion pursuant to the federal mandate, so long as the
state had no true choice in the manner of implementa-
tion of the federal mandate.

(6) State of California § 11--Fiscal Matters--State
Mandated Programs--What Constitutes--Funding by
Court for Preparation of Defense for Indigent Defen-
dants in Capital Cases--As Unlawful Shifting of
Costs of State-administered Program.

The decision of the Commission on State Mandates
not to reimburse counties for their programs under
Pen. Code, § 987.9 (funding by court for preparation
of defense for indigent defendants in capital cases),
did not constitute an unlawful shifting of the financial
responsibility of this program from the state to the
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counties. The program had never been operated or
administered by the State of California, and the coun-
ties had always borne legal and financial responsibil-
ity for implementing the procedures under the statute.
The state merely reimbursed counties for specific
expenses incurred by the counties in their operation
of a program for which they had a primary legal and
financial responsibility.

(7) State of California § 11--Fiscal Matters--State
Mandated Programs--What Constitutes--Funding by
Court for Preparation of Defense for Indigent Defen-
dants in Capital Cases--Legislature's Initial Finding
of State Mandate as Binding on Trial Court.

The Legislature's initial appropriation to reimburse
counties for the costs of Pen. Code, § 987.9 (funding
by court for preparation of defense for indigent de-
fendants in capital cases), was not a final and unchal-
lengeable determination that the statute constitutes a
state mandate, nor did the Commission on State
Mandates err in finding that the statute is not a state
mandate, despite the Legislature's finding to the con-
trary in a later appropriations bill. The commission
was not bound by the Legislature’'s determination,
and it had discretion to determine whether a state
mandate existed. The comprehensive administrative
procedures for resolution of claims arising out of Cal.
Const., art. X111 B, 8 6 (Gov. Code, § 17500 et seq.),
are the exclusive procedures by which to implement
and enforce the constitutional provision. Thus, the
commission, as a quasi-judicial body, has the sole
and exclusive authority to adjudicate whether a state
mandate exists. Any legislative findings are irrelevant
to the issue of whether a state mandate exists, and the
commission properly determined that no such man-
date existed. In any event, the Legislature itself
ceased to regard the provisions of Pen. Code, § 987.9,
as a state mandate in 1983.

(8) State of California § 12--Fiscal Matters--
Appropriations--As Legislative Power--
Appropriation by One Legislature as Binding Future
Legislatures--Costs of Funding by Court for Prepara-
tion of Defense for Indigent Defendants in Capital
Cases:Legislature § 5--Powers.

The Legislature's initial determination to enact an
appropriation to reimburse counties for their costs
under Pen. Code, § 987.9 (funding by court for
preparation of defense for indigent defendants in
capital cases), did not obligate it to enact an appro-
priation every year in perpetuity to reimburse the
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counties, nor did this determination prevent future
legislatures from refusing to appropriate monies for
Pen. Code, 8 987.9, costs. A contrary conclusion
would be directly contrary to law and would neces-
sarily unlawfully infringe on the Legislature's consti-
tutional authority to enact appropriations (Cal.
Const., art. 1V, § 1). This authority resides with the
Legislature under the doctrine of separation of gov-
ernmental powers. Thus, the Legislature has the au-
thority and the discretion to determine appropriations.
If the Legislature, in its wisdom and discretion, has
decided not to appropriate monies to reimburse coun-
ties for their costs under Pen. Code, § 987.9, it is well
within the exercise of its constitutional authority.

COUNSEL

De Witt W. Clinton, County Counsel, and Stephen R.
Morris, Principal Deputy County Counsel, for Plain-
tiff and Appellant.

Gary D. Hori for Defendant and Respondent.

Daniel E. Lungren, Attorney General, Floyd D. Shi-
momura, Assistant Attorney General, Linda A. Ca-
batic and Shelleyanne W. L. Chang, Deputy Attor-
neys General, for Real Parties in Interest and Re-
spondents. *810

WOODS (Fred), J.

Factual and Procedural Summary
A. Procedural.

On December 22, 1992, appellant filed its first
amended verified petition for writ of mandate. In its
petition, appellant sought a peremptory writ of man-
date compelling respondent Commission on State
Mandates (the Commission) to vacate its determina-
tion that Penal Code section ™ 987.9 did not consti-
tute a state mandate, for which the state was obli-
gated to reimburse appellant pursuant to article XlII
B, section 6, of the California Constitution. The peti-
tion also named as real parties in interest, State Con-
troller Gray Davis, the Department of Finance, and
Director of Finance Thomas W. Hayes.
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FN1 Unless otherwise noted, all statutory
references are to the Penal Code.

Appellant also sought an order from the lower court,
determining that section 987.9 constituted a state
mandate and compelling respondents to process ap-
pellant's claims.

On or about May 18, 1993, the State of California,
Gray Davis, the Department of Finance, and Thomas
W. Hayes filed an answer to the first amended veri-
fied petition for writ of mandate.

On or about May 19, 1993, the Commission filed its
answer to the first amended verified petition for writ
of mandate.

On June 30, 1993, appellant filed a motion for per-
emptory writ of mandate pursuant to Code of Civil
Procedure section 1094.5.

On or about August 6, 1993, the Commission filed its
opposition. *811

On or about August 13, 1993, the State of California,
Gray Davis, the Department of Finance, and Thomas
W. Hayes filed their opposition.

On October 8, 1993, after hearing oral arguments, the
lower court denied the petition for review, finding
that the Sixth Amendment of the United States Con-
stitution guaranteed an indigent criminal defendant
the right to publicly funded counsel and the right to
ancillary services and that the Commission, as a
quasi-judicial body, properly determined within its
jurisdiction, that section 987.9 was not a state man-
date.

Judgment denying the petition for writ of mandate
was entered on November 4, 1993.

A notice of entry of judgment was filed on December
7,1993.

On December 7, 1993, appellant filed its notice of
appeal.

B. Facts.

Page 4

Appellant asserts section 987.9 is a state mandate,
constituting a new program or higher level of service,
thereby requiring reimbursement by respondents pur-
suant to article XIII B, section 6, of the California
Constitution. ™2

FN2 Article XIIl B, section 6, of the Cali-
fornia Constitution provides, in pertinent
part: “Whenever the Legislature or any state
agency mandates a new program or higher
level of service on any local government, the
state shall provide a subvention of funds to
reimburse such local government for the
costs of such program or increased level of
service ....”

Section 987.9 was added to the Penal Code on Sep-
tember 24, 1977, by chapter 1048, section 1, pages
3178-3179, of the Statutes of 1977. ™ Included *812
in the law was an appropriation in the amount of $1
million for “disbursement to local agencies pursuant
to Section 2231 of the Revenue and Taxation Code to
reimburse such agencies for costs incurred by them
pursuant to this act.” ™

FN3 Section 987.9 provides, in pertinent
part, as follows: “In the trial of a capital case
or a case under subdivision (a) of Section
190.05 the indigent defendant, through the
defendant's counsel, may request the court
for funds for the specific payment of inves-
tigators, experts, and others for the prepara-
tion or presentation of the defense. The ap-
plication for funds shall be by affidavit and
shall specify that the funds are reasonably
necessary for the preparation or presentation
of the defense. The fact that an application
has been made shall be confidential and the
contents of the application shall be confiden-
tial. Upon receipt of an application, a judge
of the court, other than the trial judge presid-
ing over the case in question, shall rule on
the reasonableness of the request and shall
disburse an appropriate amount of money to
the defendant's attorney. The ruling on the
reasonableness of the request shall be made
at an in camera hearing. In making the rul-
ing, the court shall be guided by the need to
provide a complete and full defense for the
defendant.”
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FN4 Former Revenue and Taxation Code
section 2231, subdivision (a), required the
state to reimburse local agencies for all costs
mandated by the state, as defined in
Revenue and Taxation Code section 2207.

Former Revenue and Taxation Code section
2207 provided, in pertinent part: “ 'Costs
mandated by the state' means any increased
costs which a local agency is required to in-
cur as a result of the following:

“(a) Any law enacted after January 1, 1973,
which mandates a new program or an in-
creased level of service of an existing pro-
gram....”

From 1977 to 1982, the first five years after the en-
actment of section 987.9, the Legislature enacted an
appropriation to reimburse counties for their costs
under that section in each annual budget act along
with the following language, “for reimbursement, in
accordance with subdivision (a) of section 2231 of
the Revenue and Taxation Code.”

In the 1983 Budget Act (Stats. 1983, ch. 323), while
an appropriation was made, the appropriation no
longer contained a reference to the Revenue and
Taxation Code, but instead, specified that the funds
were appropriated for “contributions to counties.”

In subsequent years, the Budget Act language was
simply, “For local assistance, Assistance to Counties
for Defense of Indigents.”

In the 1989-1990 Budget Act, the California Legisla-
ture enacted a $13 million appropriation to reimburse
counties for their costs under section 987.9. The
1989-1990 Budget Act, with the $13 million appro-
priation, was signed into law by the Governor. In the
1990-1991 Budget Act, however, no appropriation
was made to reimburse counties for their section
987.9 costs. Because of the lack of appropriation in
the Budget Act, the Legislature introduced and
passed Assembly Bill No. 2813, which would have
appropriated the sum of $13 million to reimburse
counties for their section 987.9 costs. Assembly Bill
No. 2813, however, was vetoed by the Governor, and
consequently no appropriation was made to counties
to reimburse them for their costs in the 1990-1991
Budget Act.

Page 5

Upon notification by the State Controller's Office that
it would not issue claiming instructions and honor
requests for payment of section 987.9 costs for fiscal
year 1990-1991, appellant filed its test claim with the
Commission *813 on December 26, 1991, seeking
reimbursement for its costs associated with section
987.9 as a state-mandated cost. \°

FN5 A “test claim” is defined as “the first
claim filed with the commission alleging
costs mandated by the state as defined in
Sections 17514 and 17551 of the Govern-
ment Code in a particular statute or execu-
tive order.” (Cal. Code Regs., tit. 2, § 1183.)

After hearing appellant's test claim, the Commission
determined that section 987.9 did not constitute a
reimbursable state mandate. The Commission found
that an indigent defendant's rights, as guaranteed by
the provisions of the Sixth Amendment, were obliga-
tory and that the appellant's obligation to provide
services to indigent defendants was not mandated by
the state, but rather by the United States Constitution
and various court rulings. The Commission con-
cluded that section 987.9 did not impose a new pro-
gram or higher level of service in an existing program
within the meaning of Government Code section
17514 and article XIII B, section 6, of the California
Constitution.

Appellant thereafter filed its petition for writ of man-
date.

1.
Discussion

A. The Appropriate Standard of Review of the Lower
Court's Decision Is Substantial Evidence.

(1a) Appellant argues the independent judgment
standard of review governs this court's review of the
lower court's decision. Appellant is mistaken. The
independent judgment test applies when the order or
decision substantially affects a fundamental vested
right. ( Tex-Cal Land Management, Inc. v. Agricul-
tural Labor Relations Bd. (1979) 24 Cal.3d 335 [ 156
Cal.Rptr. 1, 595 P.2d 579].) Appellant has no funda-
mental vested right here and the appropriate standard

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS2207&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS2231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS2231&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS17514&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS17551&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS17551&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000937&DocName=2CAADCS1183&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES987.9&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS17514&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS17514&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART13BS6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=24CALIF3D335&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=24CALIF3D335&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=24CALIF3D335&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1979124222
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1979124222

32 Cal.App.4th 805, 38 Cal.Rptr.2d 304
(Cite as: 32 Cal.App.4th 805)

of review is the substantial evidence test.

Government Code section 17559 governs the state
mandates process, and provides: “A claimant or the
state may commence a proceeding in accordance with
the provisions of section 1094.5 of the Code of Civil
Procedure to set aside a decision of the commission
on the ground that the commission's decision is not
supported by substantial evidence. The court may
order the commission to hold another hearing regard-
ing the claim and may direct the commission on what
basis the claim is to receive a rehearing.” (Italics
added.)

(2) The substantial evidence test is that standard of
judicial review in which the trial court reviews the
evidence adduced at the administrative *814 hearing
to determine whether there is substantial evidence in
support of the agency's finding in light of the whole
record. “Substantial evidence” is evidence of ponder-
able legal significance, which is “ 'reasonable in na-
ture, credible and of solid value.' ” ( Pennel v. Pond
Union School Dist. (1973) 29 Cal.App.3d 832, 837,
fn. 2 [ 105 Cal.Rptr. 817]; see also Bowers v. Ber-
nards (1984) 150 Cal.App.3d 870, 873 [ 197

Cal.Rptr. 925].)

(1b) Where the proper scope of review in the trial
court was whether the administrative decision was
supported by substantial evidence on the whole re-
cord, the function of the reviewing court on appeal
from the judgment is the same as that of the trial
court, that is, to review the administrative decision to
determine whether it is supported by substantial evi-
dence on the whole record. ( Steve P. Rados, Inc. v.
California Occupational Saf. & Health Appeals Bd.
(1979) 89 Cal.App.3d 590, 595 [ 152 Cal.Rptr. 510].)

B. An Indigent Defendant's Right to Ancillary Ser-
vices Is Guaranteed by the Sixth Amendment of the
United States Constitution.

(3a) Appellant asserts section 987.9 is a state-
mandated program for which it is entitled to be reim-
bursed. To the contrary, the requirements of section
987.9 are not state mandated.

(4),(3b) A state is required by the United States Con-
stitution to provide counsel for indigent defendants. (
Gideon v. Wainwright (1963) 372 U.S. 335 [9
L.Ed.2d 799, 83 S.Ct. 792, 93 A.L.R.2d 733].) The
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right to counsel includes the right to the use of any
experts that will assist counsel in preparing a defense.
( In_re Ketchel (1968) 68 Cal.2d 397, 398 [ 66
Cal.Rptr. 881, 438 P.2d 625]; Torres v. Municipal
Court (1975) 50 Cal.App.3d 778 [ 123 Cal.Rptr.
553]; Mason v. State of Arizona (9th Cir. 1974) 504

F.2d 1345, 1351.)

“It follows, therefore, that if expert or investigative
help is necessary to the defense pending the prelimi-
nary hearing, due process requires the state to provide
the service to indigents.” ( Anderson v. Justice Court
(1979) 99 Cal.App.3d 398, 401-402 [ 160 Cal.Rptr.

274].)

The California Supreme Court, in People v. Frierson
(1979) 25 Cal.3d 142, 162 [ 158 Cal.Rptr. 281, 599
P.2d 587], held that the right to competent counsel
derives not exclusively from the due process clause
of the Fourteenth Amendment to the United States
Constitution, but also from the constitutional right to
the assistance of counsel. The court concluded that
the failure of counsel to take reasonable investigative
measures to prepare the apparently sole meritorious
defense used at trial, resulted in the presentation *815
to the jury of an incomplete defense, and thus, de-
prived the defendant of his right to effective trial

counsel. (Id., at p. 164.)

Finally, in People v. Worthy (1980) 109 Cal.App.3d
514 [ 167 Cal.Rptr. 402], the court found that, al-
though there was no specific authority in California
for a trial court to appoint experts at county expense
for an indigent defendant represented by private
counsel, the appointment of experts was constitution-
ally compelled in a proper case as a fundamental part
of the constitutional right of an accused to be repre-
sented by counsel.

Thus, even in the absence of section 987.9, appellant
and other counties would be responsible for provid-
ing ancillary services under the constitutional guaran-
tees of due process under the Fourteenth Amendment
and the Sixth Amendment right to counsel.

In Corenevsky v. Superior Court (1984) 36 Cal.3d
307 [ 204 Cal.Rptr. 165, 682 P.2d 360], an indigent
defendant challenged a superior court order denying
him ancillary defense services. The court traced the
judicially imposed requirement that the right to coun-
sel includes the right to reasonably necessary ancil-
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lary services: Keenan v. Superior Court (1982) 31
Cal.3d 424, 428 [ 180 Cal.Rptr. 489, 640 P.2d 108]
[“The right to effective counsel also includes the
right to ancillary services necessary in the preparation
of a defense.”]; In re Ketchel, supra, 68 Cal.2d 397,
399-400 [*“ 'A fundamental part of the constitutional
right of an accused to be represented by counsel is
that his attorney ... is obviously entitled to the aid of
such expert assistance as he may need ... in preparing
the defense.' ”]; Puett v. Superior Court (1979) 96
Cal.App.3d 936, 938-939 [ 158 Cal.Rptr. 266]
[“[TThe right to counsel encompasses the right to
effective counsel which in turn encompasses the right
of an indigent and his appointed counsel to have the
services of an investigator.”] People v. Faxel (1979)
91 Cal.App.3d 327, 330 [ 154 Cal.Rptr. 132] [“The
due process right of effective counsel includes the
right to ancillary services necessary in the preparation
of a defense.”]; Mason v. State of Arizona, supra, 504
F.2d 1345, 1351 [“[T]he effective assistance of coun-
sel guarantee of the Due Process Clause requires,
when necessary, the allowance of investigative ex-
penses or appointment of investigative assistance for
indigent defendants ....”]

The court in Corenevsky thus recognized that section
987.9 merely codified these constitutional guarantees.
FN6 *816

FN6 While appellant correctly points out
that the court in Corenevsky referred to
“matters within the compass of section
987.9” as “state funded” ( Corenevsky V.
Superior Court, supra, 36 Cal.3d at p. 314,
original italics), this was not a ruling that
such funding was required, but merely a
recognition of the fact that, in 1984, when
the court's opinion was issued, such funding
had been through the Legislature's annual
appropriation.

C. Section 987.9 Merely Implements the Guarantees
Provided by the Sixth Amendment of the United
States Constitution.

California Constitution, article XIII B, section 6, pro-
vides: “Whenever the Legislature or any state agency
mandates a new program or higher level of service on
any local government, the state shall provide a sub-
vention of funds to reimburse such local government
for the costs of such program or increased level of
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service, except that the Legislature may, but need not,
provide such subvention of funds for the following
mandates:

“(a) Legislative mandates requested by the local
agency affected;

“(b) Legislation defining a new crime or changing an
existing definition of a crime; or

“(c) Legislative mandates enacted prior to January 1,
1975, or executive orders or regulations initially im-
plementing legislation enacted prior to January 1,
1975.”

(5) The California Supreme Court has defined what is
a “new program” or “increased cost,” stating that the
drafters and electorate had “in mind the commonly
understood meanings of the term-programs that carry
out the governmental function of providing services
to the public, or laws which, to implement state pol-
icy, impose unique requirements on local govern-
ments and do not apply generally to all residents and
entities in the state.” ( County of Los Angeles v. State
of California (1987) 43 Cal.3d 46, 56 [ 233 Cal.Rptr.
38, 729 P.2d 202].)

The courts have concluded that no state mandate ex-
ists if the requirements or provisions of a state statute
are, nevertheless, required by federal law.

“When the federal government imposes costs on local
agencies those costs are not mandated by the state
and thus would not require a state subvention. In-
stead, such costs are exempt from local agencies'
taxing and spending limitations. This should be true
even though the state has adopted an implementing
statute or regulation pursuant to the federal mandate
so long as the state had no 'true choice' in the manner
of implementation of the federal mandate.” ( Hayes v.
Commission _on State Mandates (1992) 11
Cal.App.4th 1564, 1593 [ 15 Cal.Rptr.2d 547]; see
also City of Sacramento v. State of California (1990)
50 Cal.3d 51, 76 [ *817266 Cal.Rptr. 139, 785 P.2d
522]; County of Fresno v. Lehman (1991) 229
Cal.App.3d 340, 349 [ 280 Cal.Rptr. 310].) ™V’

FN7 The argument that section 987.9 is a
“new program” because it requires in cam-
era hearings, confidentiality and a second
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trial judge is disingenuous. The additions of
those procedural requirements add nothing
to the cost of the statute but are, in fact, de-
signed to curtail costs and to protect defen-
dants and confidentiality rights. They do not
involve additional expenses. The financial
impact, if any, of these requirements is
merely incidental.

D. The State Has Not Shifted the Costs of a State-
administered Program to the Counties.

1. Lucia Mar Unified School Dist. v. Honig (1988) 44
Cal.3d 830 [244 Cal.Rptr. 677, 750 P.2d 3188] is
inapposite.

(6) Appellant argues that the Commission's decision
not to reimburse the counties for their programs un-
der section 987.9 constitutes an unlawful shifting of
the financial responsibility of this program from the
state to the counties, in violation of the California
Supreme Court's holding in Lucia Mar.

To the contrary, Lucia Mar is factually distinguish-
able from the case presented by appellant. In Lucia
Mar, the handicapped school program in issue had
been operated and administered by the State of Cali-
fornia for many years. The court found primary re-
sponsibility rested with the state and that the transfer
of financial responsibility from the state through state
tax revenues to school districts through school district
tax and assessment revenues in the school district
treasuries imposed a new program on school districts.
(44 Cal.3d at p. 835.)

Upon the enactment of a statute requiring local
school districts to contribute to the cost of educating
their handicapped students at the state schools, the
court determined it was a “new program” within the
meaning of article X1l B, section 6, of the California
Constitution. ( Lucia Mar Unified School Dist. v.
Honig, supra, 44 Cal.3d at p. 836 [“The intent of
[section 6 of article XI1I B] would plainly be violated
if the state could, while retaining administrative con-
trol of programs it has supported with state tax
money, simply shift the cost of the programs to local
government ....” (Italics added.)].)

In contrast, the program here has never been operated
or administered by the State of California. The coun-
ties have always borne legal and financial responsi-
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bility for implementing the procedures under section
987.9. The state merely reimbursed counties for spe-
cific expenses incurred by the counties in their opera-
tion of a program for which they had a primary legal
and financial responsibility. There has been no shift
of costs from the state to the counties and Lucia Mar
is, thus, inapposite. *818

Lucia Mar is further distinguishable because the
court in Lucia Mar never addressed the issue pre-
sented here. That is, whether the statute in question
constituted a state mandate within the meaning of
article X111 B, section 6, of the California Constitu-
tion. While the court in Lucia Mar found that the
statute created a new program, it did not reach a de-
termination of whether the school district was man-
dated by the state to pay these costs within the mean-
ing of article X1l B, section 6, of the California Con-
stitution, and remanded the matter to the lower court
to resolve this issue. ( Lucia Mar Unified School Dist.
v. Honig, supra, 44 Cal.3d at p. 837.)

2. Assuming, arguendo, section 987.9 constitutes a
“new program” or “increased costs,” it is not a state
mandate.

(3c) Assuming, arguendo, the provisions of section
987.9 were determined to be a new program, it does
not necessarily lead to the conclusion that the pro-
gram is a state mandate under California Constitu-
tion, article XI1I B, section 6.

If a local entity or school district has alternatives un-
der the statute other than the mandated contribution,
it does not constitute a state mandate. ( Lucia Mar
Unified School Dist. v. Honig, supra, 44 Cal.3d at pp.
836-837.) In fact, the requirements under section
987.9 are not mandated by the state, but rather by
principles of constitutional law and a superior court's
finding of reasonableness and necessity under section
987.9.

E. The Legislature's Initial Finding of a State Man-
date Was Not Binding on the Lower Court.

1. The Commission has exclusive authority to deter-
mine whether a state mandate exists.

(7) Appellant argues that the Legislature's initial ap-
propriation of $1 million to reimburse the counties,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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containing the language “pursuant to Section 2231 of
the Revenue and Taxation Code,” is a final and un-
challengeable determination that section 987.9 con-
stitutes a state mandate and that, in light of the Legis-
lature's initial finding in Assembly Bill No. 2813, the
Commission erred in finding otherwise. Appellant
argues that the Commission was bound by the Legis-
lature's determination and that it had no discretion to
determine whether a state mandate existed.

Appellant, however, is mistaken. The findings of the
Legislature as to whether section 987.9 constitutes a
state mandate are irrelevant. The Legislature enacted
comprehensive administrative procedures for resolu-
tion of claims arising out of article XIIl B, section 6.
(Gov. Code, & 17500 et seq.) *819 The Legislature
did so because the absence of a uniform procedure
had resulted in inconsistent rulings on the existence
of state mandates, unnecessary litigation, reimburse-
ment delays, and apparently, resultant uncertainties in
accommodating reimbursement requirements in the
budgetary process. ( Kinlaw v. State of California
(1991) 54 Cal.3d 326, 331 [ 285 Cal.Rptr. 66, 814

P.2d 1308].)

“It is apparent from the comprehensive nature of this
legislative scheme, and from the Legislature's ex-
pressed intent, that the exclusive remedy for a
claimed violation of section 6 lies in these proce-
dures. The statutes create an administrative forum for
resolution of state mandate claims, and establishes
procedures which exist for the express purpose of
avoiding multiple proceedings, judicial and adminis-
trative, addressing the same claim that a reimbursable
state mandate has been created.... [{] ... In short, the
Legislature has created what is clearly intended to be
a comprehensive and exclusive procedure by which
to implement and enforce section 6.” ( Kinlaw v.
State of California, supra, 54 Cal.3d at p. 333, italics
added.)

Thus, the statutory scheme contemplates that the
Commission, as a quasi-judicial body, has the sole
and exclusive authority to adjudicate whether a state
mandate exists. Thus, any legislative findings are
irrelevant to the issue of whether a state mandate ex-
ists, and the Commission properly determined that no
state mandate existed.

2. Beginning in 1983, the Legislature no longer con-
sidered section 987.9 a state mandate.

Page 9

Assuming, arguendo, the Legislature's findings are
entitled to some weight, the Legislature, itself, ceased
to regard the provisions of section 987.9 as a state
mandate in 1983. For the first five years after section
987.9 was enacted, the appropriation in the annual
budget acts would be made in accordance with for-
mer Revenue and Taxation Code section 2231. The
budget acts would contain the following language:
“For reimbursement, in accordance with subdivision
(a) of section 2231 of the Revenue and Taxation
Code.”

In the 1983 Budget Act, however, the funds were
appropriated for “contributions to counties.” There is
no mention of the Revenue and Taxation provisions.
In every succeeding year, the Budget Act language
was simply “For local assistance, Assistance to
Counties for Defense of Indigents.”

The absence of any reference to the Revenue and
Taxation Code sections indicates that the Legislature
ceased to regard section 987.9 as a state mandate.
Although the Legislature ceased to regard section
987.9 as a state mandate, it nevertheless, continued to
appropriate moneys for reimbursement to counties as
a means of voluntarily providing local assistance.
*820

Thus, the Legislature ceased making appropriations
because it recognized that it no longer had a legal
obligation to do so under the Revenue and Taxation
Code or article XIIl B, section 6, of the California
Constitution.

F. Appellant's Request for Reimbursement Unlawfully
Infringes on the Legislature's Authority of Appropria-
tion.

(8) Appellant argues that the Legislature's initial de-
termination to enact an appropriation to reimburse
counties for their costs under section 987.9 obligated
it to enact an appropriation every year in perpetuity to
reimburse the counties and that this determination
binds future legislatures from refusing to appropriate
moneys for section 987.9 costs.

Appellant's theory is directly contrary to law and
would necessarily unlawfully infringe upon the Leg-
islature's constitutional authority to enact appropria-
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tions. The appropriation of tax revenues is a legisla-
tive power granted by article 1V, section 1, of the
California Constitution, and the authority to appro-
priate moneys resides with the Legislature under the
doctrine of separation of governmental powers. (
California State Employees’ Assn. v. Flournoy (1973)
32 Cal.App.3d 219, 234 [ 108 Cal.Rptr. 251].) Thus,
the Legislature has the authority and the discretion to
determine appropriations. ( Mandel v. Myers (1981)
29 Cal.3d 531, 539 [ 174 Cal.Rptr. 841, 629 P.2d

935].)

If the Legislature, in its wisdom and discretion, has
decided not to appropriate monies to reimburse coun-
ties for their costs under Penal Code section 987.9, it
is well within the exercise of its constitutional author-
ity. It is not obligated to enact the same appropria-
tions year after year, as appellant claims.

1.
Disposition

The judgment is affirmed. Respondents are awarded
costs of appeal.

Lillie, P. J., and Johnson, J., concurred.
Appellant's petition for review by the Supreme Court
was denied May 11, 1995. *821

Cal.App.2.Dist.

County of Los Angeles v. Commission on State
Mandates

32 Cal.App.4th 805, 38 Cal.Rptr.2d 304
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BERKELEY UNIFIED SCHOOL DISTRICT et al.,
Plaintiffs and Appellants,
V.
THE STATE OF CALIFORNIA et al., Defendants
and Respondents.

No. C017483.

Court of Appeal, Third District, California.

Mar 23, 1995.
SUMMARY

Numerous school districts petitioned for a writ of
mandamus and  declaratory  relief,  seeking
reimbursement pursuant to Cal. Const., art. X1I1 B, §
6, for the costs of a state-mandated desegregation
program. The trial court entered a judgment denying
the petition on the ground that it was barred by the
statute of limitations. (Superior Court of Sacramento
County, No. CV373038, James L. Long, Judge.)

The Court of Appeal affirmed. The court held that
the districts waived their nonstatutory remedy for
reimbursement of their costs incurred after the
Legislature deleted funds in a claims bill to pay for
the costs, since their statutory cause of action under
Gov. Code, 8§ 17612, accrued on that date and they
could have avoided the imposition of state-mandated
costs at any time after that cause of action accrued by
timely use of the statutory remedy. Further, accrual
of the cause of action was not postponed until the
statute of limitations had run on the state's right to
judicial review of an administrative determination in
a test claim that there was a state mandate or until
final judgment in any litigation brought by the test
claimant or the state. Although the administrative
decision in the test claim was not yet free of direct
attack, under the doctrine of exhaustion of
administrative remedies, judicial interference is
withheld only until the administrative process has run
its course, and that had occurred when, in the test
claim case, the administrative agency had approved
the claim that the desegregation regulations imposed
a state mandate and issued guidelines for
reimbursement for the claimed expenditures from the
Legislature. Gov. Code, § 17612, implies that

Page 1

judicial interference must be withheld until the
narrowly prescribed legislative process has also run
its course. It does not imply that the judicial forum is
unavailable thereafter. The court also held that the
state was not estopped to rely on the statute of
limitations as a defense to the action and that the
doctrine of equitable tolling did not apply so as to
extend the statute of limitations. (Opinion by Blease,
Acting P. J., with Nicholson and Raye, JJ.,
concurring.) *351

HEADNOTES

Classified to California Digest of Official Reports

(1) State of California 8§ 11--Fiscal Matters--
Reimbursement of Local Entities for State-mandated
Expenditures--Claims for Reimbursement--Statute of
Limitations--Nonstatutory Cause of Action--Accrual.
Since the statutory scheme (Gov. Code, 8 17500 et
seq.) for resolution of state mandate claims arising
under Cal. Const., art. XIIl B, § 6, contemplates that
the Legislature will appropriate funds in a claims bill
to reimburse an affected entity for state-mandated
expenditures made prior to its enactment, the date the
Legislature deletes such funds is also the point at
which a nonstatutory cause of action logically
accrues for the reimbursement of expenditures that
are not recoverable under the statutory procedure.

[See 9 Witkin, Summary of Cal. Law (9th ed. 1989)
Taxation, § 123.]

(2a, 2b) State of California § 11--Fiscal Matters--
Reimbursement of Local Entities for State-mandated
Expenditures--Claims for Reimbursement-- Waiver
of Nonstatutory Remedy--Failure to Seek Relief
Provided by Statute.

School districts, which sought reimbursement
pursuant to Cal. Const., art. XI1I B, § 6, for the costs
of a state mandated desegregation program, waived
their nonstatutory remedy for such costs incurred
after the Legislature deleted funds in a claims bill to
pay for the costs, since their statutory cause of action
under Gov. Code, § 17612, accrued on that date and
they could have avoided the imposition of state-
mandated costs at any time after that cause of action
accrued by timely use of the statutory remedy. Gov.
Code, § 17612, provides, as to future state-mandated
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expenditures, an efficacious procedure for the
implementation of local agency rights under Cal.
Const, art. XIII B, § 6. Thus, as to such
expenditures, the exercise of the constitutional right
to avoid involuntary expenditures is not unduly
restricted. There is no statutory remedy of
reimbursement of state-mandated expenditures that
could have been prevented after funding has been
deleted from the local government claims bill. The
courts accordingly must limit the remedy for future
expenditures to the procedures established by the
Legislature in Gov. Code, § 17612. It follows that
any claim to reimbursement of subsequent costs is
waived by the failure to seek the relief provided by
that statute.

(3) Estoppel and Waiver 8§ 18--Waiver--Definition.
Generally, "waiver" denotes the voluntary
relinquishment of a known right. But it *352 can also
mean the loss of an opportunity or a right as a result
of a party's failure to perform an act it is required to
perform, regardless of the party's intent to abandon or
relinquish the right.

(4) State of California § 11--Fiscal Matters--
Reimbursement of Local Entities for State-mandated
Expenditures--Claims for Reimbursement--Statute of
Limitations--Action for Which No Limitation Period
Previously Provided.

The judicially created remedy to enforce the right of
local entities arising under Cal. Const., art. XIII B, §
6, to reimbursement for the costs of state-mandated
programs is subject to the four-year limitations period
provided in Code Civ. Proc., § 343 (action for relief
for which no period of limitations previously
provided).

(5) State of California § 11--Fiscal Matters--
Reimbursement of Local Entities for State-mandated
Expenditures--Claims for Reimbursement--Statute of
Limitations--Statutory Cause of Action--Accrual--As
Affected by Pendency of Test Claim.

A cause of action by school districts for
reimbursement pursuant to Cal. Const., art. XII1 B, §
6, for the costs of a state-mandated desegregation
program accrued, pursuant to Gov. Code, 8 17612,
on the date the Legislature deleted funds in a claims
bill to pay for the costs, and accrual was not
postponed until the statute of limitations had run on
the state's right to judicial review of an administrative
determination in a test claim that there was a state
mandate or until final judgment in any litigation
brought by the test claimant or the state. Although the
administrative decision in the test claim was not yet
free of direct attack, under the doctrine of exhaustion
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of administrative remedies judicial interference is
withheld only until the administrative process has run
its course, and that had occurred when, in the test
claim case, the administrative agency had approved
the claim that the desegregation regulations imposed
a state mandate and issued guidelines for
reimbursement for the claimed expenditures from the
Legislature. Gov. Code, § 17612, implies that
judicial interference must be withheld until the
narrowly prescribed legislative process has also run
its course. It does not imply that the judicial forum is
unavailable thereafter.

(6) Limitation of Actions 8 65--Estoppel--Action for
Reimbursement of Local Entities for State-mandated
Expenditures--Justification of Plaintiff's Reliance on
Defendant's Conduct.

The state was not estopped to rely on the statute of
limitations as a defense to an action by school
districts for reimbursement pursuant to Cal. Const.
art. X1l B, 8§ 6, for the costs of a state-mandated
desegregation program. *353 Although, pursuant to
Gov. Code, 8 17612, the cause of action accrued on
the date the Legislature deleted funds in a claims bill
to pay for the costs, the districts claimed that the
accrual date was postponed due to the then pending
judicial review of an administrative determination in
a test claim that there was a state mandate, and that
the state was disingenuous because it argued against
administrative collateral estoppel in that case and
asserted in this case that the test claim process had
been completed at the time of the deletion of funds in
the claims bill. However, there is no inconsistency
between an absence of administrative collateral
estoppel and completion of the administrative test
claim process. Also, there was no implied
representation by the state that it would be governed
by the determination of the mandate issue in the other
case in the statutory scheme concerning
reimbursement of statemandated costs, nor in
compliance with that scheme by state officials.
Finally, there was no evidence that the districts had
relied on the conduct of the state in delaying the
filing of the action.

[See 3 Witkin, Cal. Procedure (3d ed. 1985)
Actions, 8§ 523.]

(7) Limitation of Actions § 57--Tolling or
Suspension of Statute--Equitable Tolling--Action for
Reimbursement of Local Entities for State-mandated
Expenditures--Failure of Plaintiff to Pursue Different
Legal Remedy.

The doctrine of equitable tolling, which provides
that, if the defendant is not prejudiced thereby, the
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running of the limitations period is tolled when an
injured person has several legal remedies and,
reasonably and in good faith, pursues one, did not
apply so as to extend the statute of limitations in an
action by school districts for reimbursement pursuant
to Cal. Const., art. X1l B, § 6, for the costs of a
state-mandated desegregation program. Although, at
the time the cause of action accrued pursuant to Gov.
Code, § 17612, there was a pending judicial review
of an administrative determination in a test claim that
there was a state mandate, the districts did not
participate in that case. Thus, the districts were not
disadvantaged by the passage of time attributable to
their good faith error in having earlier pursued a
different legal remedy, since they never pursued an
earlier legal remedy. Moreover, even though the
other case might have been suitable for maintenance
as a class action, it could not be treated as if it had
been such.

[See 3 Witkin, Cal. Procedure (3d ed. 1985)
Actions, 8 502 et seq.] *354
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BLEASE, Acting P. J.

This is an appeal by numerous school districts (the
Districts) from a judgment denying them
reimbursement, pursuant to California Constitution,
article XIIl B, section 6, [FN1] for the costs of a
program, formerly required by regulations of the
Department of Education, to alleviate and prevent
racial and ethnic segregation of students (the
antisegregation regulations). The trial court entered a
judgment denying the Districts’ petition for
mandamus and declaratory relief on the ground it is
barred by the statute of limitations. The Districts
appeal.

FN1 References to an article are to articles
of the California Constitution. Article XIII
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B, section 6, with exceptions, provides that
the state shall provide a subvention of funds
to reimburse local governments for costs
incurred as a consequence of Legislative
mandates enacted after January 1, 1975, and
executive orders or regulations initially
implementing legislation enacted after such
date.

Government Code section 17612 [FN2] establishes
the exclusive remedy for violation of article XIII B
section 6, after the Legislature has deleted funds from
a local government claims bill to pay for the
mandated costs-an action to stay enforcement of the
further expenditure of mandated costs. The date the
Legislature deletes the funds also is the date upon
which a cause of action accrues for reimbursement of
state-mandated costs expended prior to that date.

FN2 References to a section are to sections
of the Government Code unless otherwise
indicated.

We will conclude that because the Districts did not
use the remedy of section 17612 they waived any
right to reimbursement for costs incurred thereafter
and that the statute of limitations has run as to costs
expended prior to that date.

We will affirm the judgment. *355

Facts and Procedural Background
The background of this controversy is related in
Long Beach Unified School Dist. v. State of

California (1990) 225 Cal.App.3d 155 [275 Cal.Rptr.
449] (Long Beach).

In 1977 the Department of Education adopted the
antisegregation regulations which required that
school districts adopt a plan to alleviate and prevent
racial and ethnic segregation of students in any
district that was segregated or in danger of
segregation. (Long Beach, supra, 225 Cal.App.3d at

p. 165.)

In 1982 Long Beach Unified School District filed a
claim with the Board of Control seeking
reimbursement under article XIIlI B, section 6, for
statemandated costs  occasioned by  the
antisegregation regulations. (Long Beach, supra, 225
Cal.App.3d at p. 165.)
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