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Item 2 
Proposed Minutes 

COMMISSION ON STATE MANDATES 
Location of Meeting:  via Zoom 

December 2, 2022 
Present: Member Gayle Miller, Chairperson 
    Representative of the Director of the Department of Finance 

Member Spencer Walker, Vice Chairperson 
    Representative of the State Treasurer 
  Member Lee Adams 
    County Supervisor 
  Member Scott Morgan 
    Representative of the Director of the Office of Planning and Research 
  Member Renee Nash 
    School District Board Member 
  Member Sarah Olsen 
    Public Member 

Member Shawn Silva 
    Representative of the State Controller 
 
NOTE:  The transcript for this hearing is attached.  These minutes are designed to be read in 
conjunction with the transcript.  

CALL TO ORDER AND ROLL CALL 
Chairperson Miller called the meeting to order at 10:06 a.m.  Executive Director Halsey called 
the roll.  Members Adams, Miller, Morgan, Nash, Olsen, Silva, and Walker all indicated that 
they were present.   

APPROVAL OF MINUTES 
Chairperson Miller asked if there were any objections or corrections to the September 23, 2022 
minutes and asked if there was any public comment on this item.  There was no response.  
Member Olsen made a motion to adopt the minutes.  Member Walker seconded the motion.  The 
Commission voted to adopt the September 23, 2022 hearing minutes by a vote of 6-0 with 
Member Morgan abstaining.   

PUBLIC COMMENT FOR MATTERS NOT ON THE AGENDA 
Chairperson Miller asked if there was any public comment.  There was no response.   
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HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, ARTICLE 7 (GOV. CODE, § 17551, 17557, 17559, and 17570) 
(action) 
Executive Director Halsey swore in the parties and witnesses participating in the Article 7 
portion of the hearing. 

APPEAL OF EXECUTIVE DIRECTOR DECISIONS PURSUANT TO CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, SECTION 1181.1(c) (info/action) 

Item 2 Appeal of Executive Director Decisions 

Executive Director Halsey presented this item, stating that Item 2 is reserved for appeals of 
Executive Director decisions and that there were no appeals to consider for this hearing.  

TEST CLAIMS 
Item 3 Juveniles:  Custodial Interrogation, 21-TC-01 

Welfare and Institutions Code Section 625.6 as Amended by Statutes 2020, 
Chapter 335, Section 2 (SB 203) 
County of Los Angeles, Claimant 

Commission Counsel Mariko Kotani presented this item and recommended that the Commission 
adopt the Proposed Decision to approve this Test Claim. 
Fernando Lemus, Lucia Gonzalez, Crisostomo Mercurio, and Craig Osaki appeared on behalf of 
the County of Los Angeles.  Mr. Osaki provided testimony raising a new legal issue for the first 
time.  
Following discussion between witnesses on behalf of the claimant, Members, and Staff, 
Chairperson Miller asked if there was any public comment or additional questions from 
Members.  There was no response.  Member Olsen made a motion to send the Proposed Decision 
back to Staff for further consideration.  With a second by Member Adams, the Commission 
voted to send the Proposed Decision back to Staff for further consideration by a vote of 7-0. 

INCORRECT REDUCTION CLAIMS 
Item 4 Interagency Child Abuse and Neglect Investigation Reports (ICAN),  

20-0022-I-02 
Penal Code Sections 11165.9, 11166, 11166.2, 11166.9,1 11168 (formerly 
11161.7), 11169, 11170, and 11174.34 (formerly 11166.9) as added or 
amended by Statutes 1977, Chapter 958; Statutes 1980, Chapter 1071; 
Statutes 1981, Chapter 435; Statutes 1982, Chapters 162 and 905; Statutes 
1984, Chapters 1423 and 1613; Statutes 1985, Chapter 1598; Statutes 1986, 
Chapters 1289 and 1496; Statutes 1987, Chapters 82, 531, and 1459; 
Statutes 1988, Chapters 269, 1497, and 1580; Statutes 1989, Chapter 153; 
Statutes 1990, Chapters 650, 1330, 1363, 1603; Statutes 1992, Chapters 
163, 459, and 1338; Statutes 1993, Chapters 219 and 510; Statutes 1996, 
Chapters 1080 and 1081; Statutes 1997, Chapters 842, 843, and 844; 

                                                 
1 Renumbered as Penal Code section 11174.34 (Stats. 2004, ch. 842 (SB 1313)). 
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Statutes 1999, Chapters 475 and 1012; and Statutes 2000, Chapter 916; 
California Code of Regulations, Title 11, Section 903 (Register 98, Number 
29);2 “Child Abuse Investigation Report” Form SS 8583 (Rev. 3/91) 
Fiscal Years:  1999-2000, 2000-2001, 2001-2002, 2002-2003, 2003-2004, 
2004-2005, 2005-2006, 2006-2007, 2007-2008, 2008-2009, 2009-2010, 
2010-2011, and 2011-2012 
City of South Lake Tahoe, Claimant 

Senior Commission Counsel Elizabeth McGinnis presented this item and recommended that the 
Commission adopt the Proposed Decision to deny this Incorrect Reduction Claim.  
Annette Chinn, Lieutenant Jeffrey Roberson, and Olga Tikhomirova appeared on behalf of the 
claimant.  Lisa Kearney appeared on behalf of the State Controller’s Office and stated that the 
Controller agreed with the Proposed Decision.   
Chairperson Miller asked if there was any public comment or questions from the Members.  
There was no public comment.  Following discussion between Ms. Chinn, Members, and Staff, 
Member Olsen made a motion to adopt the staff recommendation.  With a second by Member 
Walker, the Commission voted to adopt the staff recommendation by a vote of 7-0. 

HEARINGS ON COUNTY APPLICATIONS FOR FINDINGS OF SIGNIFICANT 
FINANCIAL DISTRESS PURSUANT TO WELFARE AND INSTITUTIONS CODE 
SECTION 17000.6 AND CALIFORNIA CODE OF REGULATIONS, TITLE 2,  
ARTICLE 2 (info/action) 

Item 5 Assignment of County Application to Commission, a Hearing Panel of 
One or More Members of the Commission, or to a Hearing Officer  

Executive Director Halsey stated that Item 5 is reserved for county applications for a finding of 
significant financial distress, or SB 1033 applications, and that no SB 1033 applications have 
been filed. 

REPORTS 
Item 6 Chief Legal Counsel:  New Filings, Recent Decisions, Litigation 

Calendar (info) 
Chief Legal Counsel Camille Shelton presented this item.   

Item 7 Executive Director:  Workload Update and Tentative Agenda Items for 
the January 2023 and March 2023 Meetings (info) 

Executive Director Halsey presented this item and described changes to the Commission’s 
staffing level and the Commission’s pending caseload. 

  

                                                 
2 The substantive requirements of section 903 are now found at section 902, pursuant to 
amendments effected by Register 2010, Number 2. 
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CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS 
11126 AND 11126.2 (info/action)   
The Commission adjourned into closed executive session at 11:28 a.m., pursuant to Government 
Code section 11126(e).  The Commission met in closed session to confer with and receive advice 
from legal counsel for consideration and action, as necessary and appropriate, upon the pending 
litigation listed on the published notice and agenda; to confer with and receive advice from legal 
counsel regarding potential litigation; and to confer on personnel matters pursuant to 
Government Code section 11126(a)(1). 
A. PENDING LITIGATION 
To confer with and receive advice from legal counsel, for consideration and action, as necessary 
and appropriate, upon the following matters pursuant to Government Code section 11126(e): 
Trial Courts: 

City of San Diego v. Commission on State Mandates, State Water Resources Control 
Board, Department of Finance  
Sacramento County Superior Court, Case No. 2019-80003169 
Third District Court of Appeal, Case No. C092800  
(Lead Sampling in Schools:  Public Water System No. 3710020 (17-TC-03)) 

Courts of Appeal: 

1. On Remand from the Third District Court of Appeal, Case No. C070357 
State of California Department of Finance, State Water Resources Control Board, and 
California Regional Water Quality Board, San Diego Region v. Commission on State 
Mandates and County of San Diego, et al. (petition and cross-petition)  
Third District Court of Appeal, Case No. C092139 
Sacramento County Superior Court Case No. 34-2010-80000604  
[Discharge of Stormwater Runoff, Order No. R9-207-000 (07-TC-09), California 
Regional Water Control Board, San Diego Region Order No. R9-2007-001, NPDES No. 
CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5, E.2.f, E.2.g, F.1, F.2, 
F.3, I.1, I.2, I.5, J.3.a.(3)(c) iv-vii & x-xv, and L] 

2. County of San Diego v. Commission on State Mandates, Department of Finance, State 
Controller 
Fourth District Court of Appeal, Case No. D079742 
San Diego County Superior Court, Case No. 37-2020-00009631-CU-WM-CTL 
(Youth Offender Parole Hearings (17-TC-29)) 

3. On Remand from the California Supreme Court, Case No. S262663 
Coast Community College District, et al. v. Commission on State Mandates,  
Third District Court of Appeal, Case No. C080349  
Sacramento County Superior Court, Case No. 34-2014-80001842  
[Minimum Conditions for State Aid, 02-TC-25/02-TC-31  
(Education Code Sections 66721, 66721.5, 66722, 66722.5, 66731, 66732, 66736, 66737, 
66738, 66740, 66741, 66742, 66743, 70901, 70901.5, 70902, 71027, 78015, 78016, 
78211.5, 78212, 78213, 78214, 78215, 78216, 87482.6, and 87482.7; Statutes 1975, 
Chapter 802; Statutes 1976, Chapters 275, 783, 1010, and 1176; Statutes 1977, Chapters 
36 and 967; Statutes 1979, Chapters 797 and 977; Statutes 1980, Chapter 910; Statutes 
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1981, Chapters 470 and 891; Statutes 1982, Chapters 1117 and 1329; Statutes 1983, 
Chapters 143 and 537; Statutes 1984, Chapter 1371; Statutes 1986, Chapter 1467; 
Statutes 1988, Chapters 973 and 1514; Statutes 1990, Chapters 1372 and 1667; Statutes 
1991, Chapters 1038, 1188, and 1198; Statutes 1995, Chapters 493 and 758; Statutes 
1998, Chapter 365, 914, and 1023; Statutes 1999, Chapter 587; Statutes 2000, Chapter 
187; and Statutes 2002, Chapter 1169; California Code of Regulations, Title 5, Sections 
51000, 51002, 51004, 51006, 51008, 51012, 51014, 51016, 51018, 51020, 51021, 51022, 
51023, 51023.5, 51023.7, 51024, 51025, 51027, 51100, 51102, 53200, 53202, 53203, 
53204, 53207, 53300, 53301, 53302, 53308, 53309, 53310, 53311, 53312, 53314, 54626, 
54805, 55000, 55000.5, 55001, 55002, 55002.5, 55004, 55005, 55006, 55100, 55130, 
55150, 55160, 55170, 55182, 55200, 55201, 55202, 55205, 55207, 55209, 55211, 55213, 
55215, 55217, 55219, 55300, 55316, 55316.5, 55320, 55321, 55322, 55340, 55350, 
55401, 55402, 55403, 55404, 55500, 55502, 55510, 55512, 55514, 55516, 55518, 55520, 
55521, 55522, 55523, 55524, 55525, 55526, 55530, 55532, 55534, 55600, 55601, 55602, 
55602.5, 55603, 55605, 55607, 55620, 55630, 55750, 55751, 55752, 55753, 55753.5, 
55753.7, 55754, 55755, 55756, 55756.5, 55757, 55758, 55758.5, 55759, 55760, 55761, 
55762, 55763, 55764, 55765, 55800, 55800.5, 55801, 55805, 55805.5, 55806, 55807, 
55808, 55809, 55825, 55827, 55828, 55829, 55830, 55831, 58102, 58104, 58106, 58107, 
58108, 59404, and 59410; Handbook of Accreditation and Policy Manual, Accrediting 
Commission for Community and Junior Colleges (Summer 2002); and “Program and 
Course Approval Handbook” Chancellor’s Office California Community Colleges 
(September 2001).] 

B. POTENTIAL LITIGATION 
To confer with and receive advice from legal counsel, for consideration and action, as necessary 
and appropriate, upon the following matter pursuant to Government Code section 11126(e): 
Based on existing facts and circumstances, there is a specific matter which presents a significant 
exposure to litigation against the Commission on State Mandates, its members or staff. 
C. PERSONNEL 
To confer on personnel matters pursuant to Government Code section 11126(a)(1). 

RECONVENE IN PUBLIC SESSION 
At 11:59 a.m., the Commission reconvened in open session.   

REPORT FROM CLOSED EXECUTIVE SESSION 
Chairperson Miller reported that the Commission met in closed executive session pursuant to 
Government Code section 11126(e).  The Commission conferred with and received advice from 
legal counsel for consideration and action, as necessary and appropriate, upon the pending 
litigation listed on the public notice and agenda, and conferred with and received advice from 
legal counsel regarding potential litigation, and, pursuant to Government Code section 
11126(a)(1) to confer on personnel matters.   
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ADJOURNMENT 
Hearing no further business, Chairperson Miller stated that she would entertain a motion to 
adjourn the meeting.  Chairperson Miller made a motion to adjourn the meeting.  Member Olsen 
seconded the motion.  The Commission adopted the motion to adjourn the December 2, 2022 
meeting by a vote of 7-0 at 12:01 p.m.  
 
 
 
Heather Halsey 
Executive Director 
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  1 FRIDAY, DECEMBER 2, 2022, 10:06 A.M.

  2 --o0o--

  3 CHAIRPERSON MILLER:  Thank you so much.  The 

  4 meeting of the Commission on State Mandates will  come 

  5 to order.  Welcome to the webinar.  Statutes of 2022, 

  6 Chapter 48, amended the Bagley-Keene Open Meetin g Act 

  7 to extend until January 1, 2023, the authority t o hold 

  8 public meetings through teleconferencing and to make 

  9 meetings accessible electronically to all member s of 

 10 the public seeking to observe and to address the  State 

 11 body in order to protect the health and safety o f civil 

 12 servants and the public.  

 13 The commission continues its commitment to ensur e 

 14 that its public meetings are accessible to the p ublic 

 15 and the public has the opportunity to observe th e 

 16 meeting and participate by providing written and  verbal 

 17 comment on commission matters.  

 18 Please note that the materials for today's meeti ng 

 19 including the notice, agenda, and witness list a re all 

 20 available on the commission's website, www.csm.c a.gov, 

 21 under the hearings tab.  

 22 Also please note that in the event we experience  

 23 technical difficulties or the meeting is bumped 

 24 offline, we will restart and allow time for peop le to 

 25 rejoin before recommencing the meeting.

KATHRYN S. SWANK, CSR, RPR            (916) 390-7731 7



  1 And with that, Ms. Halsey, will you please call the 

  2 roll to establish a quorum?  

  3 MS. HALSEY:  Sure.  Mr. Adams.

  4 MEMBER ADAMS:  Here.

  5 MS. HALSEY:  Ms. Miller.

  6 CHAIRPERSON MILLER:  Here.

  7 MS. HALSEY:  Mr. Morgan.

  8 MEMBER MORGAN:  Present.

  9 MS. HALSEY:  Ms. Nash.

 10 MEMBER NASH:  Here.

 11 MS. HALSEY:  Ms. Olsen.  

 12 MEMBER OLSEN:  Here.

 13 MS. HALSEY:  Mr. Silva.

 14 MEMBER SILVA:  Here.

 15 MS. HALSEY:  Mr. Walker.

 16 MEMBER WALKER:  Here.

 17 CHAIRPERSON MILLER:  Great.  We have a quorum.  

 18 Next we will go to item one.  Are there any obje ctions 

 19 or corrections of the minutes from September 23,  2022?

 20 MEMBER OLSEN:  Move adoption.

 21 MS. HALSEY:  Thank you, Ms. Olsen.  

 22 Second?  

 23 Thank you, Mr. Walker.  

 24 Any public comment?  

 25 It's been moved and seconded.  

KATHRYN S. SWANK, CSR, RPR            (916) 390-7731 8



  1 Ms. Halsey, will you call the roll, please?  

  2 MS. HALSEY:  Mr. Adams.

  3 MEMBER ADAMS:  Aye.

  4 MS. HALSEY:  Ms. Miller.

  5 MEMBER MILLER:  Aye.

  6 MS. HALSEY:  Mr. Morgan.

  7 MEMBER MORGAN:  I abstain since I wasn't there.

  8 MS. HALSEY:  Ms. Nash.  

  9 MEMBER NASH:  Aye.

 10 MS. HALSEY:  Ms. Olsen.  

 11 MEMBER OLSEN:  Aye.

 12 MS. HALSEY:  Mr. Silva.  

 13 MEMBER SILVA:  Aye.

 14 MS. HALSEY:  Mr. Walker. 

 15 MEMBER WALKER:  Aye.

 16 CHAIRPERSON MILLER:  The minutes are adopted.  

 17 Ms. Halsey, public comment?  

 18 MS. HALSEY:  Now we will take up public comment for 

 19 matters not on the agenda.  Please note that the  

 20 commission may not take action on items not on t he 

 21 agenda.  However, it may schedule issues raised by the 

 22 public for consideration at future meetings.  We  invite 

 23 the public to comment on matters that are on the  agenda 

 24 as they're taken up.

 25 CHAIRPERSON MILLER:  Is there any public comment ?  
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  1 Ms. Palchik, just making sure you don't see anyo ne 

  2 using the raise hands feature.

  3 MS. PALCHIK:  I see none, Madam Chair.

  4 CHAIRPERSON MILLER:  Thank you.  Seeing no publi c 

  5 comment, we will move to the next item, please.

  6 MS. HALSEY:  Let's move to swearing in.  Will th e 

  7 parties and witnesses for items three and four p lease 

  8 turn on your video, unmute your microphones, and  please 

  9 rise and state your names for the record.  One a t a 

 10 time, please, because we need to get that for th e 

 11 record, first stating your names.  

 12 Annette, if you want to begin.

 13 MS. CHINN:  Annette Chinn, cost recovery systems  

 14 consultant for the City of South Lake Tahoe.

 15 MS. HALSEY:  Mr. Mercurio?

 16 MR. MERCURIO:  Yes, good morning.  My name is Ch ris 

 17 Mercurio.  I'm with the public defender's office .

 18 MS. HALSEY:  Thank you.  

 19 Mr. Lemus?

 20 MR. LEMUS:  My name is Fernando Lemus.  I am the  

 21 claimant representative for the County of Los An geles.

 22 MS. HALSEY:  Thank you.  

 23 Lieutenant Roberson?  

 24 MR. ROBERSON:  I'm Jeff Roberson.  I'm an 

 25 investigative lieutenant, South Lake Tahoe Polic e 
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  1 Department.

  2 MS. HALSEY:  Thank you.  

  3 Ms. Kearney?

  4 MS. KEARNEY:  Lisa Kearney, complaints, audit 

  5 bureau for the State Controller's Office, and I' m the 

  6 audit manager.

  7 MS. HALSEY:  Thank you.

  8 Ms. Gonzalez?

  9 MS. GONZALEZ:  Hello.  Lucia Gonzalez with the 

 10 Office of County Counsel on behalf of claimant, Los 

 11 Angeles County.

 12 MS. HALSEY:  Thank you.  Did I miss any witnesse s 

 13 for items three or four who did not introduce 

 14 themselves?  Nope.  Okay.  

 15 Will all the witness please raise their hand and  -- 

 16 for the swearing in.  

 17 CHAIRPERSON MILLER:  Ms. Halsey, I'd like to sto p 

 18 you a moment.  I see that Mr. Osaki is here in t he 

 19 public link.  So I can -- 

 20 MS. HALSEY:  He can be made a panelist.

 21 (Pause in the proceedings.)

 22 CHAIRPERSON MILLER:  Mr. Osaki, if you can hear us, 

 23 I've switched you to a panelist, and now you are  on.  

 24 So if you would please turn on your microphone a nd turn 

 25 on your camera and state your name for the recor d, and 
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  1 Ms. Halsey will swear everybody in.  

  2 MR. OSAKI:  Okay.  Can you hear me?  My name is 

  3 Craig Osaki.

  4 CHAIRPERSON MILLER:  Yes, sir.  We can hear you.   

  5 Do you have a camera for video?

  6 MR. OSAKI:  I'm trying to turn that on right now .

  7 MS. HALSEY:  There you go.

  8 MR. OSAKI:  Okay.

  9 MS. HALSEY:  Thank you.  Mr. Osaki, you're 

 10 testifying on behalf of?

 11 MR. OSAKI:  The LA County Public Defender's Offi ce.

 12 MS. HALSEY:  Great.  Thank you.  

 13 For all witnesses now, please raise your hand.  Do 

 14 you solemnly swear or -- 

 15 CHAIRPERSON MILLER:  Ms. Halsey, I'm sorry.  I n eed 

 16 to stop you again.  I see that Ms. Olga Tikhomir ova is 

 17 also in the public section.  Ms. Olga Tikhomirov a -- 

 18 Ms. Chinn, is Ms. Olga Tikhomirova going to be a  

 19 witness on today's meeting?  We have her on the witness 

 20 list.

 21 MS. CHINN:  Yes, correct.  

 22 CHAIRPERSON MILLER:  Okay.  Ms. Tikhomirova, I a m 

 23 going to switch you over to panelist, and you wi ll 

 24 appear on the screen.  Now we would ask you to t urn on 

 25 your microphone and camera for the swearing.
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  1 MS. TIKHOMIROVA:  Morning.

  2 CHAIRPERSON MILLER:  And if you would please sta te 

  3 your name for the record.

  4 MS. TIKHOMIROVA:  Olga Tikhomirova, seat of Sout h 

  5 Lake Tahoe, Director of Finance.

  6 CHAIRPERSON MILLER:  Okay.

  7 MS. HALSEY:  Third time is a charm.  

  8 Please raise your hands for the swearing in.  

  9 Do you solemnly swear or affirm that the testimo ny 

 10 which you're about to give is true and correct b ased on 

 11 your personal knowledge, information, or belief?   

 12 THE WITNESSES:  (In unison) Yes.

 13 MS. HALSEY:  Thank you.  Please be seated.  And 

 14 parties and witnesses for item four, please turn  off 

 15 your video and mute your microphones.  Item two is 

 16 reserved for appeals of executive director decis ions, 

 17 and there are no appeals to consider for this he aring.  

 18 Next is item three, Commission Counsel Mariko 

 19 Kotani will please turn on her video and unmute her 

 20 microphone and present her proposed decision on test 

 21 claim on juveniles custodial interrogation.  

 22 Department of Finance -- sorry -- contacted the 

 23 commission and let us know that they will not ha ve the 

 24 opportunity to attend this hearing today.

 25 MS. KOTANI:  Good morning.  
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  1 CHAIRPERSON MILLER:  Good morning, Ms. Kotani.  

  2 Thanks for being here.

  3 MS. KOTANI:  Thank you very much.  Good morning.   

  4 This test claim was filed by the County of Los 

  5 Angeles on Welfare and Institutions Code Section  625.6 

  6 as amended by the test claim statute.  

  7 Prior to that statute, existing law required law  

  8 enforcement to provide a minor with legal counse l upon 

  9 the minor's affirmative request.  Existing law a lso 

 10 required counties and cities to ensure that yout h ages 

 11 15 and younger consult with legal counsel prior to 

 12 custodial interrogation and before the waiver of  any 

 13 rights.  

 14 The test claim statute extended that requirement  to 

 15 youth ages 16 5and 17.  Staff finds that the tes t claim 

 16 statute imposes a reimbursable state negative pr ogram 

 17 on counties and cities to ensure that youth ages  16 and 

 18 17 who did not affirmative request an attorney c onsult 

 19 with legal counsel prior to custodial interrogat ion and 

 20 before the waiver of any Miranda Rights -- 

 21 (Reporter interruption necessary.)

 22 (Record read.)

 23 MS. KOTANI:  Got that.  Thank you very much.

 24 And before the waiver of any Miranda Rights.  In  

 25 instances where the youth does not have a privat e 
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  1 attorney, this includes providing legal counsel to 

  2 consult with the youth in person, by telephone, or by 

  3 videoconference.  

  4 Accordingly, staff recommends that the commissio n 

  5 adopt the proposed decision to approve this test  claim 

  6 and authorize staff to make any technical 

  7 nonsubstantive changes following the hearing.  

  8 Thank you.  And apologies to the court reporter.

  9 CHAIRPERSON MILLER:  Thank you very much, 

 10 Ms. Kotani.

 11 Mr. -- is it Briscoe?  Are you the court reporte r?  

 12 Are you okay to proceed?

 13 (Whereupon a discussion was held off the record 

 14 between the reporter and hearing participants re garding 

 15 rate of speech.)

 16 CHAIRPERSON MILLER:  Now, if the parties and 

 17 witnesses could please state their names for the  

 18 record.  So we have Mr. Lemus, Ms. Gonzalez, 

 19 Ms. Mercurio [sic] and Mr. Osaki -- I'm so sorry  -- is 

 20 it Osaki?  Please correct me -- for the County o f Los 

 21 Angeles, would you like to begin?  We want to go  in 

 22 that order.

 23 MR. LEMUS:  Okay.  Yeah, this is -- my name is 

 24 Fernando Lemus.  I am with the County of Los Ang eles 

 25 Department of the Auditor-Controller.  I am the 
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  1 claimant rep for the county.  And I'm here to st ate 

  2 that we -- the county agrees with the proposed 

  3 decision.  I believe we have one minor point of just 

  4 clarification, but I'll turn that over to the fo lks 

  5 that accompany me.  

  6 So I'll turn it over right now to Ms. Gonzalez s o 

  7 she can introduce herself.  

  8 Lucia?

  9 MS. GONZALEZ:  Yes, Lucia Gonzalez again with th e 

 10 Office of County Counsel and advice counsel to t he 

 11 auditor-controller.  I will not have any stateme nts 

 12 today.  I'm available for any questions that the  

 13 commission may have, but at this time, I will tu rn it 

 14 over to our colleagues at the public defender's office.

 15 CHAIRPERSON MILLER:  Thank you.  Is that 

 16 Mr. Mercurio and Mr. Osaki?

 17 MR. MERCURIO:  Yes, good morning.  My name is Ch ris 

 18 Mercurio.  I'm a head deputy with the LA County Public 

 19 Defender's Office, and I've supervised the juven ile 

 20 Miranda program where we provide consultations t o 

 21 youth.

 22 CHAIRPERSON MILLER:  All right.  Thank you.  Any  

 23 comments you'd like to -- 

 24 MR. MERCURIO:  Well, I -- we agree with the 

 25 decision.  There is a minor point of clarificati on, 
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  1 which Mr. Osaki, my colleague, will address.

  2 CHAIRPERSON MILLER:  Great.  Thank you, 

  3 Mr. Mercurio.

  4 Mr. Osaki, please.

  5 MR. OSAKI:  Yes.  My name is Craig Osaki.  I'm a lso 

  6 with the LA County Public Defender's Office.  An d we 

  7 also -- also we agree with the proposed decision  in 

  8 that the test claim statute creates a new state 

  9 mandated program.  

 10 But we do wish to clarify one point.  The public  

 11 defender's office is appointed on the case at th e 

 12 arraignment when the minor is officially charged  with 

 13 the crime, and that is when our obligation to de fend 

 14 begins.  During the period of time when a minor is 

 15 being interrogated, that is all being done prior  to the 

 16 arraignment.  

 17 So this test claim statute requires law enforcem ent 

 18 agencies to contact PD's office, our office, if they 

 19 decide to conduct an interrogation.  So the coun ty is 

 20 now required to act prior to the appointment at the 

 21 arraignment, and this far exceeds what is requir ed by 

 22 the constitution and the law.  

 23 So the previous law just simply required just th e 

 24 notification by the case officer of their right to 

 25 counsel.  And now the law requires consultation prior 
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  1 to the interrogation.  So we are obligated to pr ovide 

  2 this consultation whether or not the minor 

  3 affirmatively asks for an attorney or not.  

  4 So that's the only little clarification that we 

  5 wish to make, because in the commission-proposed  

  6 decision, the test claim statute, there's a -- v arious 

  7 passages where the decision states that the stat utes 

  8 are only new with respect to 16- and 17-year-old s who 

  9 do not affirmatively request counsel.  

 10 And it's just important to note that this law is  

 11 not contingent on whether or not they affirmativ ely 

 12 request counsel.  Once the police officer decide s that 

 13 they want to conduct an interrogation, that deci sion 

 14 triggers a new obligation to contact us, and we now 

 15 have to respond at that point in time.  

 16 Whether or not the minor affirmatively requests 

 17 counsel or not, once the police wants to interro gate 

 18 the minor, that is when they are required to con tact 

 19 us.  So that's the minor point that we wish to m ake.  

 20 And thank you for your time.  If you have any 

 21 questions, please do not hesitate to ask.

 22 CHAIRPERSON MILLER:  Thank you very much, 

 23 Mr. Osaki.

 24 Ms. Kotani, would you like to respond to 

 25 Mr. Osaki's point?
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  1 MS. KOTANI:  Yes, thank you very much.  So I 

  2 completely agree that SB 203 doesn't condition i ts 

  3 requirement on the minor's affirmative request o r lack 

  4 thereof.  That language is there just because la w 

  5 enforcement is already required, as you know, un der the 

  6 Fifth Amendment and Miranda to -- if someone, a 

  7 defendant -- not a defendant, but if a minor or any 

  8 other person undergoing police interrogation inv okes 

  9 their right to an attorney, my understanding is that 

 10 the government has to provide that attorney for them.  

 11 So that's what the carve out is for, for existin g 

 12 law, not for any language in the statute itself.

 13 MR. OSAKI:  And actually I wish to clarify that 

 14 point as well.  So basically what it is is that if 

 15 the -- the Miranda requirements requires the pea ce 

 16 officer to notify -- right? -- to advise the ind ividual 

 17 of their rights.  If that individual invokes the ir 

 18 right to counsel, then obviously, one will be pr ovided, 

 19 but one will be provided at the arraignment.  

 20 And so what happens is that the interrogation 

 21 ceases.  It is not the obligation of the peace o fficer 

 22 to go seeking counsel for the individual at that  point 

 23 in time, because the law enforcement agency does  not 

 24 have the power to appoint counsel.  The appointm ent of 

 25 counsel occurs at the arraignment later on if th ere are 
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  1 charges brought forth.  I wished to clarify that  point.

  2 MS. KOTANI:  No, that makes sense.  I think the 

  3 only thing I would say in response to that is fo r SB 

  4 203, it also doesn't specify -- I mean, for SB 2 03, I 

  5 suppose that a law enforcement officer could com ply 

  6 with it by simply, as you said, ceasing the 

  7 interrogation until -- it just prohibits them fr om 

  8 having that custodial interrogation or proceedin g 

  9 onwards without that minor also receiving legal 

 10 consultation.  

 11 So I'm not seeing, I guess, how that would be no t 

 12 overlapping with that existing Fifth Amendment r ight to 

 13 provided counsel.

 14 CHAIRPERSON MILLER:  You want to respond to that , 

 15 Mr. Osaki?

 16 MR. OSAKI:  Well, you know, sorry.  I -- basical ly 

 17 what it is is that the law enforcement agency, y ou 

 18 know, under the prior law was not required to lo cate 

 19 counsel or find counsel for a minor who requests  one.  

 20 Basically, what had happened was is that -- beca use, 

 21 you know, if the peace officer wanted to interro gate, 

 22 they just simply had to notify minor of their ri ghts.

 23 If a minor invoked, then the interrogation stops , 

 24 law enforcement ceases the interrogation, and th en, you 

 25 know, all attempts at interrogation ceases at th at 
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  1 point in time.  So that's just generally what ha ppens.  

  2 So there is no prior requirement of law enforcem ent to 

  3 do anything.  

  4 And what this law does is now require law 

  5 enforcement to actively contact our office for 

  6 consultation purposes prior to that interrogatio n.  So 

  7 that's what this law did.  So there was no overl ap 

  8 before, because there was no obligation of law 

  9 enforcement to have to do anything more.

 10 CHAIRPERSON MILLER:  Ms. Shelton, do you want to  -- 

 11 MS. SHELTON:  Just to clarify the positions as I  

 12 hear Mr. Osaki explain how the program works.  S o the 

 13 way the proposed decision is written, it's that there 

 14 is no new activity when the juvenile offender 

 15 affirmatively requests their right to counsel at  that 

 16 point.  

 17 And the way Mr. Osaki is saying is that under th e 

 18 statute, the test claim statute, there is still,  

 19 regardless of whether the juvenile requests an 

 20 attorney, there is still a new duty to contact t he 

 21 public defender's office or to contact an attorn ey, I 

 22 guess, right?

 23 MR. OSAKI:  That's correct.

 24 MS. SHELTON:  To provide that consultation.  If the 

 25 commission wants to go and interprets the statut e 
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  1 similarly to Mr. Osaki, we would need to take it  back 

  2 and clarify that issue.  I don't want to do that  on the 

  3 fly right here.  But he's suggesting that that c arve 

  4 out be eliminated.

  5 MR. OSAKI:  That's correct.  Thank you very much .

  6 CHAIRPERSON MILLER:  So maybe to summarize, I 

  7 think, let's go to questions from the board, but  it 

  8 sounds like this is something that after this me eting, 

  9 Ms. Shelton and Ms. Kotani, you can talk to Mr. Osaki, 

 10 because it sounds like a minor technical fix tha t you 

 11 can do between you.  

 12 Am I understanding that correctly?  I don't want  to 

 13 oversimplify it, but it sounds like -- if there' s a 

 14 motion to adopt the staff recommendation, that a ctually 

 15 works, and then after this meeting, you'll conti nue to 

 16 talk to Mr. Osaki about this point?  No?

 17 MS. SHELTON:  No, it would be something that nee ds 

 18 to be decided at the test claim phase, because h ere, 

 19 we're defining what is new and what's the --

 20 (Simultaneous speaking.)

 21 CHAIRPERSON MILLER:  So it's not something to be  

 22 decided now.

 23 MS. SHELTON:  It's not something that we can 

 24 correct later.  It has to be done before the dec ision 

 25 is adopted.
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  1 MS. HALSEY:  It would require further legal 

  2 analysis and us taking it back, actually, to ana lyze.  

  3 This is the first time this argument has been 

  4 specifically raised in this matter, so we have n ot done 

  5 that analysis.  

  6 MS. SHELTON:  I should also clarify as Heather i s 

  7 indicating that there were no comments filed on the 

  8 draft decision at all, so there were no changes between 

  9 the draft and what you have here today.

 10 CHAIRPERSON MILLER:  Got it.  Okay.

 11 MS. HALSEY:  So normally, that would be raised i n 

 12 the draft, and then we would have the opportunit y to 

 13 address it before it came to the commission.

 14 CHAIRPERSON MILLER:  So there's been no opportun ity 

 15 to address this.  We won't make any assumptions about 

 16 whether or not it can be addressed, because it r equires 

 17 further legal analysis, correct?  Got it.  Thank  you.  

 18 Mr. Adams?  

 19 MEMBER ADAMS:  Thank you, Madam Chair.

 20 First, I was going to ask the claimant if they h ad 

 21 any language they wanted added to the decision b efore 

 22 we adopted it, but I appreciate that Camille has  said 

 23 that they do not want to do this on the fly.  If  I'm 

 24 understanding this right, previous law, the publ ic 

 25 defender's office clicked in when the court assi gned 
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  1 them, that now law enforcement can get them in p rior to 

  2 that.  

  3 So it seems to me that if the city is wanting --  or 

  4 the county is wanting language changed, I'm cert ainly 

  5 supportive of postponing this and bringing it ba ck.  

  6 Thank you.

  7 CHAIRPERSON MILLER:  Well, I think there's -- oh , 

  8 yes, please, Ms. Olsen.

  9 MEMBER OLSEN:  I would like the county to let us  

 10 know why they didn't have comments about this pr ior to 

 11 this hearing.  My sense is that they're given ti me to 

 12 do that.  I don't -- I'm not saying that we shou ld 

 13 necessarily move forward with adopting the decis ion, 

 14 but I'm just concerned about the process here.

 15 CHAIRPERSON MILLER:  I actually appreciate that 

 16 question.  As am I.  Does the county want to res pond to 

 17 that?  Why wasn't this -- I mean, this has been 

 18 obviously ongoing.  If you could respond to Ms. Olsen's 

 19 question, please, Mr. Osaki.

 20 MR. OSAKI:  From -- from my perspective, I just 

 21 thought that we -- we had addressed it already i n test 

 22 claim, you know, this particular point.  So I --  I did 

 23 not know we had to address it again, so -- but a gain, 

 24 I'm coming at this from the criminal defense poi nt of 

 25 view.  
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  1 I'm not -- so I -- you know, from my point of vi ew, 

  2 I thought we -- it was -- it had already been ad dressed 

  3 at the -- when we initiated the test claim.

  4 CHAIRPERSON MILLER:  But I mean -- oh, sorry, 

  5 Ms. Olsen.  Please.

  6 MEMBER OLSEN:  So then if that's the case, then I 

  7 have a question for staff.

  8 MS. HALSEY:  I would like to clarify something.  

  9 Mr. Osaki is not the claimant.  He is a witness for the 

 10 claimant.  So he would not be the person that fi les the 

 11 comments.  So it would be the person, right?  I mean, 

 12 maybe he would be working with the person that f iles 

 13 the comments, because he's obviously the program  

 14 expert.  

 15 But it's the claimant that would normally file t he 

 16 comments, and the person that filed the claim wo uld be 

 17 in charge of organizing those comments.  And the  

 18 process goes that we receive a claim, we analyze  it, we 

 19 issue it for comment.  This is all set in statut e.  And 

 20 there's a period for all the parties to comment and 

 21 raise any issues that they thought were not addr essed 

 22 correctly or completely or any new issues.  

 23 And at that time, then we take it back and revie w 

 24 those comments and analyze them and prepare a pr oposed 

 25 decision for the commission hearing.  But in thi s case, 
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  1 nobody, not from finance and not from the claima nt, 

  2 filed comments on this matter.  And so this is t he 

  3 first time we're getting comments.

  4 MS. SHELTON:  And I will clarify that the test 

  5 claim was seeking reimbursement for all -- for 

  6 juveniles even under the age of 15.  It was not 

  7 entirely -- you know, even though -- they never pleaded 

  8 and they never filed a test claim on the 2017 st atute.  

  9 The statute that they pled was only the 2020 sta tute.  

 10 So there was -- you can't just accept the test 

 11 claim as stated, because they're trying to get 

 12 reimbursed for everything, and our job is to det ermine 

 13 what prior law requires versus what the test cla im 

 14 statute now requires.  

 15 So yes, if that point needed clarification, it w as 

 16 certainly a time to provide that clarification a fter 

 17 the draft was issued, which it was issued in Sep tember, 

 18 September 13.  So we've had over a month and a h alf of 

 19 time.  

 20 They have three weeks to file comments on a draf t 

 21 and have opportunities to ask for extensions of time if 

 22 necessary and stated for good cause.

 23 CHAIRPERSON MILLER:  Okay.  So Ms. Olsen, do you  

 24 want to follow up with that?  

 25 MEMBER OLSEN:  I do.  I do.
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  1 CHAIRPERSON MILLER:  Thank you.

  2 MEMBER OLSEN:  Ms. Shelton, so does that mean th at 

  3 if we were to take a decision -- make a decision  to 

  4 adopt the recommendation today -- I'm not saying  that 

  5 that's what I want to do.  I'm just trying to ge t some 

  6 clarification here -- that that would in essence  have 

  7 standing because the claimants did not file comm ents on 

  8 it, or is it the case that we really shouldn't d o that 

  9 because this issue is raised anew and needs to b e 

 10 evaluated?  

 11 MS. SHELTON:  If this case -- your decision is a  

 12 question -- this decision is a question of law.  If 

 13 there were litigation filed on this decision, a court 

 14 would be reviewing that under the de novo standa rd.  So 

 15 you'd need to get -- we obviously want to get th e issue 

 16 correct as a matter of law.  It really shouldn't , you 

 17 know, depend on when comments are filed.  What w e're 

 18 saying is we were not made aware of this.

 19 MS. HALSEY:  Right.  When comments are not made 

 20 until now, it requires us to take it back and re analyze 

 21 it and bring it back to a future hearing, becaus e we 

 22 have not had the opportunity to do that yet.

 23 MEMBER OLSEN:  So do we need a motion for that 

 24 or --

 25 (Simultaneous speaking.)

KATHRYN S. SWANK, CSR, RPR            (916) 390-7731 27



  1 MEMBER OLSEN:  Have the staff take it back and l ook 

  2 at it again, given the complications.

  3 CHAIRPERSON MILLER:  All right.  So we have a 

  4 motion.  I'm going -- Mr. Adams has another -- w e have 

  5 a second.  Any other public comment before I com ment?  

  6 I don't -- so I -- no?  No other public comment?   

  7 So I'm a little bit -- you know, I understand th at 

  8 the County of Los Angeles, I don't think has bee n 

  9 specific as to why this wasn't -- wasn't brought  

 10 sooner.  I do think that the way that this board  works, 

 11 it is really important that we follow this proce ss.  

 12 And I understand, Mr. Osaki, you're not the 

 13 claimant, but I'd like to just ask then the clai mant, 

 14 you know, to the extent that this was an issue 

 15 previously, I'd like to understand why it wasn't  

 16 brought sooner in terms of the comment that we c ould 

 17 have addressed before today.  

 18 So I don't know if Mr. Lemus or Mr. Gonzalez or 

 19 someone else wants to address that.  I'm a littl e bit 

 20 confused about how are we -- just about the proc ess on 

 21 this and why it's so important to have a really strong 

 22 process.

 23 MS. GONZALEZ:  Yes.  Thank you, Ms. Miller.  Yes .  

 24 At the onset of this roll call, both Mr. Lemus a nd I 

 25 indicated that we were in agreement with the 
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  1 commission's statement.  We accepted the commiss ion's 

  2 decision.  Prior to this meeting, I did receive a 

  3 communication from Mr. Osaki where he wanted to 

  4 highlight what he thought was an -- he wanted to  make a 

  5 clarification with regards to a statement that w as on 

  6 page 15 of the proposed decision and was going t o 

  7 indicate on the record the clarification that he  

  8 believed needed to be made.  

  9 And so that was my understanding prior to having  

 10 this hearing today.  In the course of his testim ony, it 

 11 has become apparent that there are some issues t hat 

 12 were raised that, you are correct, were not prev iously 

 13 raised during the comment period.  And we comple tely 

 14 understand the importance of procedure.  There's  a 

 15 reason why the regulations exist and why filing periods 

 16 exist, and we as a claimant completely understan d that.  

 17 But it does appear that based on Mr. Osaki's 

 18 statements that there are some issues that were raised 

 19 today that were not raised previously.

 20 MS. SHELTON:  Can I get clarification on somethi ng?  

 21 When you say page 15, do you mean .pdf page 15 o r hard 

 22 page 15?  The concern?

 23 MR. OSAKI:  No, it's -- the point I made, it kin d 

 24 of was raised a couple times, but I just saw it really 

 25 quick here on page 15 of the decision itself.
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  1 MS. SHELTON:  So the clarification I have, the 

  2 question, just to be -- so that I'm really 

  3 understanding your point, is that if I go to har d page 

  4 15, the first bullet of the mandated activity sa ys to 

  5 ensure that youth ages 16 and 17 who do not 

  6 affirmatively request an attorney consult with l egal 

  7 counsel prior to custodial interrogation and bef ore the 

  8 waiver of any Miranda rights.  

  9 And your position is to take -- to remove the 

 10 language that says you do not affirmatively requ est an 

 11 attorney?  

 12 MR. OSAKI:  That's correct.  That's correct. 

 13 MS. SHELTON:  Thank you.  

 14 CHAIRPERSON MILLER:  Okay.  Well, we have a moti on 

 15 and second.  I will say I'm little bit torn on t his 

 16 one, because the county supports.  I think, obvi ously, 

 17 you know, there is another opportunity, so I'm d ebating 

 18 whether or not to have a substitute motion just where 

 19 we would support staff recommendation and then c ontinue 

 20 the discussion as it moves along.  

 21 Mr. Adams, I just -- I'm concerned about the 

 22 process here just because it will complicate if we set 

 23 a precedent like this.  But I'd love your though ts on 

 24 that, Mr. Adams.

 25 MEMBER ADAMS:  I understand that.  And I guess a t 
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  1 this point in time, I'm going to ask if the staf f has a 

  2 recommendation of what they would like to do.

  3 CHAIRPERSON MILLER:  Yes.  Thank you.  I appreci ate 

  4 that.  

  5 Ms. Shelton?  Ms. Halsey?

  6 MS. HALSEY:  Well, I think this really comes dow n 

  7 to what the commission thinks is right to do.  P art of 

  8 the process is the hearing and the testimony at the 

  9 hearing.  And so you -- there could have been ne w 

 10 things that came up at the hearing, even if comm ents 

 11 were filed, possibly, that you would want addres sed.  I 

 12 can argue it both ways, honestly.  

 13 But it is something that we really do need.  It is 

 14 important that people review the drafts and subm it 

 15 comments timely.  But it's also important that w e have 

 16 a thorough hearing of the issues, so --

 17 CHAIRPERSON MILLER:  Ms. Shelton, do you have 

 18 anything you want to add to Mr. Adams' and my qu estion 

 19 about -- 

 20 MS. SHELTON:  Only that the issue that is being 

 21 raised is a legal issue.  So, you know, I can't -- it's 

 22 not something that if -- you know, without us ta king it 

 23 back and looking at it, I can't say one way or t he 

 24 other right now whether the county's position is  

 25 legally correct or not.  And then if you adopt 
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  1 something today, I can't go -- I can't change it .  So 

  2 if you adopt it -- 

  3 CHAIRPERSON MILLER:  Okay.  That's really helpfu l.  

  4 So I think I'm then willing to support the motio n that 

  5 the direction is to staff to take it back and re view 

  6 the points with Mr. Osaki.  But I'd like to do i t with 

  7 sort of an admonition to folks that the reason t his 

  8 process works is because of how complicated thes e 

  9 issues are and having -- really adhering to the comment 

 10 process, I think is really important, just becau se we 

 11 never want to do legal analysis on the fly.  

 12 And I think it is really important, and obviousl y, 

 13 the county knows that, and I do appreciate, 

 14 Ms. Gonzalez, your comments here as well.  Those  were 

 15 really helpful and clarifying.

 16 So anyone else?  Any other further public commen t?  

 17 It was moved by Ms. Olsen, seconded by Mr. Adams  that 

 18 we send this back to staff for review to conside r at a 

 19 later date.  Did I -- anything else?  

 20 With that, just making sure, Ms. Palchik, 

 21 nothing -- you don't see anyone, correct?  

 22 MS. PALCHIK:  I see nothing, Madam Chair.

 23 CHAIRPERSON MILLER:  Great.  And with that, 

 24 Ms. Halsey, will you call the roll, please, on t he 

 25 motion to send back to staff.
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  1 MS. HALSEY:  Mr. Adams.

  2 MEMBER ADAMS:  Aye.

  3 MS. HALSEY:  Ms. Miller.

  4 CHAIRPERSON MILLER:  Aye.

  5 MS. HALSEY:  Mr. Morgan.

  6 MEMBER MORGAN:  Aye.

  7 MS. HALSEY:  Ms. Nash.

  8 MEMBER NASH:  Aye.

  9 MS. HALSEY:  Ms. Olsen.

 10 MEMBER OLSEN:  Aye.

 11 MS. HALSEY:  Mr. Silva.  

 12 MEMBER SILVA:  Aye.

 13 MS. HALSEY:  Mr. Walker.

 14 MEMBER WALKER:  Aye.

 15 CHAIRPERSON MILLER:  Great.  So the motion is 

 16 carried to send this issue back to staff for 

 17 consideration.  

 18 We will now move on to item four, please, 

 19 Ms. Halsey.

 20 MS. HALSEY:  Sure.  Will the presenters for item  

 21 three please turn off their videos and mute thei r 

 22 microphones?  Up next is item four, senior commi ssion 

 23 counsel Elizabeth McGinnis will please turn on h er 

 24 video and unmute her microphone and present a pr oposed 

 25 decision on an incorrect reduction claim on inte ragency 
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  1 child abuse and neglect investigation reports fo r ICAN.  

  2 At this time, we invite the parties and witnesse s 

  3 for item four to please turn on their video and unmute 

  4 their microphones.

  5 MS. MCGINNIS:  Hi.  Good morning.  This incorrec t 

  6 reduction claim challenges the controller's redu ction 

  7 of cost -- 

  8 CHAIRPERSON MILLER:  So Ms. McGinnis, I'm just 

  9 going to ask that you just slow down just a litt le bit 

 10 just for our court reporter.  Thank you, Ms. McG innis, 

 11 and welcome.

 12 MS. MCGINNIS:  Sure.  This incorrect reduction 

 13 claim challenges the controller's reduction of c osts 

 14 claimed by the City of South Lake Tahoe for the 

 15 interagency child abuse and neglect investigatio n 

 16 reports program for fiscal years 1999 through 20 00 

 17 through 2011 to 2012.  

 18 This IRC and decision are limited to findings tw o 

 19 and three in the controller's audit report.  At issue 

 20 are the controller's reduction to the number of 

 21 suspected child abuse reports investigated by th e 

 22 claimant for purposes of reporting cases that ar e not 

 23 unfounded to the state department of justice and  

 24 reductions made to indirect labor costs.  

 25 Specifically, the claimant challenges the 
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  1 following:  The controller's exclusion of child abuse 

  2 reports generated by mandated reporters within t he 

  3 claimant's police department, the reduction of c hild 

  4 abuse reports generated by other agencies where the 

  5 police department performed a full initial 

  6 investigation, and third, the exclusion of the p ublic 

  7 safety dispatcher and evidence technician positi ons 

  8 from the indirect cost pool.  

  9 Staff finds that the controller's reductions are  

 10 correct as a matter of law and are not arbitrary , 

 11 capricious, or entirely lacking in evidentiary s upport 

 12 and therefore recommends that the commission den y this 

 13 IRC.  

 14 Thank you.

 15 CHAIRPERSON MILLER:  Thank you very much, 

 16 Ms. McGinnis.

 17 Parties and witnesses for this item, if you'll 

 18 please state your names for the record.  

 19 Ms. Chinn, Lieutenant Roberson, and Ms. Tikhomir ova 

 20 -- I really hope I pronounce that right.  Please  

 21 forgive me -- for the City of South Lake Tahoe.  Who 

 22 would you like to begin?

 23 MS. CHINN:  Good morning.  Annette Chinn from co st 

 24 recovery systems, consultant for the City of Sou th Lake 

 25 Tahoe.  I'd like to thank you all for your time in 
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  1 considering our incorrect reduction claim.  

  2 We realize that the commission has reviewed othe r 

  3 incorrect reduction claims on the same program i n the 

  4 recent past, so I will limit my comments and req uest 

  5 for consideration to the two topics that are uni que to 

  6 this filing and have not yet been touched upon i n prior 

  7 reviews.  

  8 These two areas are the reduction of our indirec t 

  9 cost rates, which by the 100 percent exclusion o f 

 10 dispatch and evidence staff lowered our allowabl e cost 

 11 by approximately 20 percent.  And secondly, the request 

 12 for reimbursement of costs we believe were reaso nably 

 13 necessary to comply with the mandate's primary 

 14 requirement, which was to conduct child abuse 

 15 investigations.  

 16 First, on the topic of indirect costs, the botto m 

 17 line here is that the state auditor mistakenly f ound 

 18 that none, zero percent, of the police departmen t's 

 19 dispatchers and evidence technicians were eligib le for 

 20 inclusion in the overhead or indirect cost rate.   There 

 21 was nothing wrong with our computational methodo logy.  

 22 Our rates were departmental.  

 23 I provided copies of the ICRPs from all the othe r 

 24 claims we filed so that you can see that the rat es were 

 25 the same for all the state mandate programs we c laimed 
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  1 for and were all computed exactly the same way.  There 

  2 was no different methodology from one claim to t he 

  3 next.  The rates were all departmental and all 

  4 applicable to all police department claims.  

  5 The dispatchers and evidence technicians are a 

  6 necessary and allowable police department suppor t cost, 

  7 whether the cost objective was the department as  a 

  8 whole or for the specific child abuse claim.  Un der 

  9 either scenario, the positions were necessary fo r the 

 10 police department to function, for officers to p erform 

 11 their law enforcement duties.  

 12 Without them, police officers cannot fulfill the  

 13 mandate nor do their jobs.  These positions met all the 

 14 definitions of an indirect cost.  The claiming m anual 

 15 instructions address the indirect costs in Secti on 8(b) 

 16 and states, I quote, "The indirect cost pool may  only 

 17 include costs that can be shown to provide benef it to 

 18 the program.  A proposal must follow the provisi ons of 

 19 OMB circular 2, CFR, Chapter 1 and 2, part 200, 

 20 formerly circular A87.  It requires that indirec t cost 

 21 pools include only those costs which are incurre d for a 

 22 common or joint purpose that benefit more than o ne cost 

 23 objective.  The indirect cost pool may include o nly 

 24 costs that can be shown to provide a benefit to the 

 25 program.  
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  1 "In addition, total eligible indirect costs may 

  2 include only costs that cannot be directly charg ed to 

  3 an identifiable cost center, i.e., program."

  4 We check the boxes on all of those points.  Yes,  

  5 yes, yes, yes, yes.  We provided a vast amount o f 

  6 evidence showing that dispatchers and evidence s taff 

  7 did indeed meet the definition of all allowable 

  8 indirect costs.  Our documents included organiza tional 

  9 charts that list records, dispatch, and evidence  under 

 10 the support services division of the department.   

 11 We have provided job descriptions, police comman d 

 12 staff declarations that explain that dispatch an d 

 13 evidence staff provide necessary support to all sworn 

 14 staff.  We provided job descriptions from other 

 15 agencies so it can be compared that all these po sitions 

 16 are performing similar tasks from agency to agen cy.

 17 We have shown excerpts from federal CFR guidelin es 

 18 that advise that pooled clerical administrative and 

 19 support staff be considered eligible overhead co sts.  I 

 20 highly doubt that anyone would believe that disp atchers 

 21 and evidence staff are not necessary police depa rtment 

 22 support and overhead costs.  

 23 I would ask the State Controller's Office to 

 24 explain how the definition of a cost objective o r 

 25 methodology would have changed the eligibility o f 
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  1 dispatchers and the overhead rate.  In fact, the ir 

  2 argument that the rate is departmental further 

  3 justifies inclusion of these two positions in th e ICRP, 

  4 because no police officer could function without  the 

  5 support of these two job classifications.

  6 The last paragraph, the last sentence of the sta te 

  7 controller audit report is clearly the issue her e.  I 

  8 quote, from the state controller-auditor, "We be lieve 

  9 that the classification of public safety dispatc her and 

 10 evidence technician performed duties that are di rect in 

 11 nature and specifically identified with a partic ular 

 12 unit or function.  Therefore, we believe that we  

 13 properly classified these positions as direct in  our 

 14 computations of the ICRPs for the audit period."

 15 This is the problem, not the cost objectives or the 

 16 methodology.  The bottom line is the auditor mad e a 

 17 mistake.  They got confused by the definitions a nd 

 18 didn't look at the function or purpose of the 

 19 positions.  They just saw that they were identif ied 

 20 with the specific unit or function, thus they th ought 

 21 that they were not an indirect or support cost.  

 22 But this is not how you determine what an indire ct 

 23 cost is.  Being specifically identified with a 

 24 particular unit or function doesn't relegate it to 

 25 being a direct cost, as the auditor mistakenly 
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  1 believes.  

  2 It is the purpose or the function of that positi on.  

  3 In fact, claiming instructions note in Section 5 (e) 

  4 under indirect cost rates part 2, page 16 of the  

  5 claiming instructions, the allocation of allowab le 

  6 indirect costs can be accomplished by, one, sepa rating 

  7 a department into groups such as divisions or se ctions 

  8 and then classifying the division or section's t otal 

  9 cost for the base period as either direct or ind irect, 

 10 end of quote.  

 11 CFR guidelines provides additional detail and 

 12 examples on how you can take an entire division,  such 

 13 as administration or facility maintenance, and p ut 

 14 those entire divisions into the overhead rate 

 15 computations.  

 16 I have been a consultant in the area of state 

 17 mandate reimbursement claims for over 25 years.  I have 

 18 personally been involved in almost a dozen law 

 19 enforcement audits, including audits on this exa ct same 

 20 child abuse program.  And in all these other aud its, 

 21 the majority of costs for dispatcher and evidenc e staff 

 22 were allowed in their overhead rates.  

 23 The purpose of having uniform standards, 

 24 guidelines, and instructions is so that the clai mants 

 25 are treated consistently and fairly in the recov ery of 
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  1 costs and in the conduct of audits.  Federal CFR  

  2 guidelines begin by stating in Section 225.2, po licy, 

  3 quote, "This part establishes principles and sta ndards 

  4 to provide a uniform approach for determining co sts," 

  5 end of quote.  

  6 This did not occur in the City of Lake Tahoe's 

  7 case.  Under any computational methodology or me tric, 

  8 dispatch and evidence personnel costs should hav e been 

  9 considered an eligible support cost to the polic e 

 10 department, as was claimed by the city.  

 11 All law enforcement agencies operate similarly.  

 12 All have dispatch personnel that serve as the 

 13 department's central communications unit.  All h ave 

 14 evidence staff that maintains evidence for all 

 15 department cases.  

 16 Commission staff argue that the state controller 's 

 17 decision to deny the city's cost of dispatchers and 

 18 evidence staff was not arbitrary and not caprici ous.  

 19 But isn't it arbitrary to not treat similar cost s 

 20 consistently from agency to agency?  Isn't it ar bitrary 

 21 if the same standards and guidelines are not app lied 

 22 uniformly?  

 23 We believe we have shown that there was 

 24 inconsistent treatment of like costs in this 

 25 circumstance, which did not comply with the writ ten 
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  1 state and federal guidelines.  

  2 South Lake Tahoe by having 100 percent of these 

  3 positions omitted was treated differently and un fairly.  

  4 This resulted in an approximately 20 percent 

  5 disallowance of eligible costs.  The city should  not be 

  6 penalized for an erroneous decision on the part of the 

  7 auditor.  

  8 The purpose of having uniform standards, 

  9 guidelines, and instructions is that so like cos ts are 

 10 treated consistently, agency to agency, and that  

 11 arbitrary decisions are not made regarding appli cation 

 12 for funding.  The claimant should be treated fai rly and  

 13 consistently in the recovery of costs and in the  

 14 conduct of audits.  

 15 We request that the commission remand this speci fic 

 16 issue back to the State Controller's Office for 

 17 correction so the city may be reimbursed for the ir full 

 18 allowable indirect costs, as guaranteed by state  

 19 mandate law.  

 20 Should I continue on with our second issue, or 

 21 would you like to stop at this point and discuss  this 

 22 topic?

 23 CHAIRPERSON MILLER:  Why don't we do both issues , 

 24 and then we'll discuss both topics.

 25 MS. CHINN:  Okay.  So the second issue we'd like  to 
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  1 present to the commission for review is the 

  2 disallowance of investigative costs incurred by the 

  3 city that took place prior to the actual in-pers on 

  4 interviews with parties required in the child ab use 

  5 investigation.  

  6 Roughly 90 percent of the city's child abuse cas es 

  7 did not require staff to conduct in-person inter views.  

  8 For those 90 percent of the city's cases, only t ime for 

  9 the detective to review the suspected child abus e 

 10 report, the SCAR, was allowed to have the sergea nt 

 11 approve and close the case, and three, provide r ecords 

 12 staff time to document and close the case.  

 13 However, none of the actual investigative 

 14 activities to arrive to their conclusion that th e case 

 15 should be closed without further interviews were  

 16 allowed for reimbursement.  These activities we 

 17 requested were time to -- let's see.  

 18 A detective would ask records staff to check to see 

 19 if a report was already written so that they wou ld 

 20 avoid a duplication of effort.  Then the second issue 

 21 was the detective would check prior history and 

 22 determine if the case was actually in the agency 's 

 23 jurisdiction and confirm that the investigation had not 

 24 already been investigated by the department.  

 25 This would often require phone calls to other 
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  1 agencies, and they would also work with records and 

  2 dispatch to determine the history of the case.  And 

  3 then finally, then the detective or the sergeant  would 

  4 contact the Department of Social Services, the 

  5 reporting agency, or involved individuals, at le ast one 

  6 adult who has information regarding the allegati ons to 

  7 obtain more details of the case to determine if 

  8 in-person interviews were necessary.  

  9 So the detective and the lieutenant must decide how 

 10 to proceed on each case.  So these steps were no t 

 11 allowed in our claim for reimbursement.  The pro cess 

 12 took approximately an hour of time per case.  An d we 

 13 disagree with this determination and believe tha t it 

 14 should have been allowed, as it was reasonably 

 15 necessary to perform the mandate.  

 16 The city contends that these preliminary 

 17 investigative activities listed above were reaso nably 

 18 necessary for investigators to make the determin ation 

 19 whether to close the case or to continue the 

 20 investigation by proceeding with in-person inter views.  

 21 We believe this request is also supported by the  

 22 commission's own statement of decision where the y 

 23 conclude on page 37 -- and I quote -- "Therefore , 

 24 because in-person interviews providing a report of 

 25 findings are the last step taken by law enforcem ent 
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  1 before determining whether to proceed with a cri minal 

  2 investigation or, quote, the investigation and t he last 

  3 step that county welfare departments take before  

  4 determining whether to forward the report to the  DOJ 

  5 and possibly refer the matter to law enforcement , that 

  6 degree of investigative effort must be the last step 

  7 that is necessary to comply with the mandate."

  8 This is exactly what we requested for 

  9 reimbursement.  The California Department of Soc ial 

 10 Services explained their procedure and note in t he 

 11 statement of decision -- and again, I quote -- " Prior 

 12 to actual interviews, the social worker must mak e a 

 13 multitude of considerations to first decide whet her an 

 14 in-person investigation is necessary."

 15 Social services also explained that they must, 

 16 quote, contact at least one adult who has inform ation 

 17 regarding the allegations.  If after that stage the 

 18 social worker does not find the referral to be 

 19 unfounded, the social worker must conduct an in- person 

 20 investigation, end of quote.  

 21 This is the same process with the city describes .  

 22 These are all part of the investigative process that 

 23 must take place in order to close the case.  The se 

 24 steps all occurred before the determination to c lose 

 25 the case occurred, and therefore, those steps sh ould be 
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  1 allowable for reimbursement at the approximate o ne hour 

  2 of time requested.  

  3 We believe that a request to be reimbursed for 

  4 these activities were reasonably necessary and r equest 

  5 the commission allow them in our costs.

  6 CHAIRPERSON MILLER:  Thank you.  Great.  Thank y ou 

  7 very much for all of that, Ms. Chinn.  We apprec iate 

  8 it.  

  9 Next, before we go to comments, Ms. Kearney for the 

 10 State Controller's Office, if you could respond to some 

 11 of the claims, please.

 12 MS. KEARNEY:  Sure.  Lisa Kearney from the State  

 13 Controller's Office.  I first want to state that  we do 

 14 agree with the commission's proposed decision fo r this 

 15 IRC.  Regarding the indirect costs, I want to st ate 

 16 that for the dispatcher and the evidence technic ians, 

 17 we determined based off of extensive interviews and 

 18 based off of the duty statements that the 

 19 classifications performed duties that are direct  in 

 20 nature and can be specifically identified with t he 

 21 particular unit or function within the police 

 22 department.  

 23 And also, the classifications do not perform 

 24 general business functions that benefit the enti re 

 25 police department.  So we found that the claiman t is 
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  1 interchangeably identifying the cost objective a s the 

  2 child abuse program and the child abuse investig ations.  

  3 And they're arguing that the dispatch and eviden ce 

  4 technician classifications benefit more than one  cost 

  5 objective, despite the fact that the claimant's claimed 

  6 rates and the SCO's audited rates were based on the 

  7 police department's expenditures as a whole, mea ning 

  8 the cost objective is the entire police departme nt, not 

  9 the ICAN program.  

 10 And under this rubric, direct labor includes the  

 11 overall functions of the police department, assi gnable 

 12 to the specific units and functions, and indirec t cost 

 13 rates are department-wide rates.  And additional ly, no 

 14 additional documentation has been provided.  The refore, 

 15 we think that indirect costs should remain uncha nged, 

 16 that they should be at zero percent for both of these 

 17 classifications.  

 18 In regards to the additional preliminary activit ies 

 19 that they are seeking reimbursement for, we dete rmine 

 20 that those preliminary investigative activities are not 

 21 identified as reimbursable activities in the tes t 

 22 claim.  And therefore, they're out of scope of t he 

 23 mandate, so they are not reimbursable.

 24 CHAIRPERSON MILLER:  Great.  Thank you very much , 

 25 Ms. Kearney.  Anything else?
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  1 MS. KEARNEY:  Not at this time.

  2 CHAIRPERSON MILLER:  Thank you.  Thank you for 

  3 being here today.  

  4 Mr. Nichols, as an interested person, did you ha ve 

  5 anything you'd like to add at this time or any 

  6 comments?

  7 MS. PALCHIK:  Madam Chair, I do not see Mr. Nich ols 

  8 on as a panelist or do I see him as an attendee,  and I 

  9 don't see any hands raised anywhere to speak.

 10 CHAIRPERSON MILLER:  Thank you, Ms. Palchik.  I 

 11 appreciate it.  You've got to my next question a round 

 12 if there was anything.  

 13 So I think are there any questions from the boar d, 

 14 any clarifying points from Ms. Chinn, Ms. Kearne y, or 

 15 Ms. McGinnis?  

 16 Please, Ms. McGinnis.

 17 MS. MCGINNIS:  Hi.  Just because there's a lot 

 18 going on in this claim, I just want to refresh t he 

 19 board's recollection as to what the proper stand ard is 

 20 that's being employed here and also just to poin t out 

 21 that none of the comments raised today by either  of the 

 22 parties are new.  

 23 All of these -- and we appreciate how much work was 

 24 put into these, because I know there's a lot goi ng on.  

 25 All of these comments and the evidence that's 
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  1 referenced was provided in both the IRC and then  in 

  2 late comments that were filed by the claimant.  So 

  3 staff has reviewed all of these legal arguments and all 

  4 of the supporting evidence.  

  5 And I haven't heard anything today that would 

  6 change the analysis and recommendation that staf f has 

  7 made in this matter.  And in regards to the stan dard 

  8 that applies for both of these issues, both the two 

  9 positions that are being challenged as whether o r not 

 10 they are indirect and should be factored into th e 

 11 indirect cost rate proposal and for the alleged 

 12 additional activities investigative activities t hat 

 13 should be reimbursed, the standard that applies here is 

 14 both a legal standard and a factual determinatio n.  

 15 So it is the commission's duty to look at whethe r 

 16 or not the controller correctly applied the law,  

 17 whether they correctly interpreted the parameter s and 

 18 guidelines, and whether in reaching -- making th ese 

 19 determinations whether the controller acted arbi trary, 

 20 capriciously, or did not have sufficient evident iary 

 21 support.  

 22 Again, I have not heard anything today that woul d 

 23 change my recommendation, but if you have questi ons or 

 24 would like additional clarification, I'm happy t o do 

 25 so.
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  1 CHAIRPERSON MILLER:  Great.  Thank you.  Any 

  2 questions from the board?  Seeing none.  

  3 Ms. Chinn, do you want to respond to anything?

  4 MS. CHINN:  I guess I'm confused by the 

  5 inconsistencies of the State Controller's Office .  I'm 

  6 confused by how in all of the other audits that I've 

  7 been a part of and in all the other audits I've 

  8 reviewed online from other agencies how those ci ties 

  9 can be allowed costs for these positions for 

 10 dispatchers and for evidence technicians and how  any 

 11 reasonable person who is -- is familiar in any s mall 

 12 way about the operations of a police department,  how 

 13 anyone could reasonably believe that a police 

 14 department can function, that the officers can d o their 

 15 jobs without the efforts of dispatch and evidenc e.  

 16 Every time an officer goes out for a call for 

 17 service, they are tracked by -- they are in cons tant 

 18 communication with those dispatch staff.  The 

 19 dispatchers are logging in every communication f rom 

 20 that incident, and they're documenting everythin g that 

 21 happens.  They're keeping track of those officer s.  

 22 They're the critical link between an officer bei ng out 

 23 in the field and the department.  

 24 If there's a need for backup, that position is 

 25 there to assist them in those things.  An office r could 

KATHRYN S. SWANK, CSR, RPR            (916) 390-7731 50



  1 not do their job without those positions.  In th eory, 

  2 you could go through your records and find out e xactly 

  3 how much time every dispatcher is touching each and 

  4 every case, and you can compute that and come up  with 

  5 some kind of method to request reimbursement for  those 

  6 costs.  

  7 However, to do that would take an exorbitant amo unt 

  8 of labor.  You would have to probably hire a per son to 

  9 do that in order to compute the cost for reimbur sement.  

 10 So in order for local agencies to not have to do  some 

 11 onerous calculation of costs, the state and the federal 

 12 government created something called the indirect  cost 

 13 rate proposal, where you could distribute those costs 

 14 that are used by and benefiting all the departme nt's 

 15 officers for those costs.  

 16 It's the same for paper and utilities and facili ty 

 17 use and equipment.  All of those things are nece ssary 

 18 for a police department to operate.  And the off icers 

 19 could not do their jobs without those positions.   So it 

 20 just seems completely illogical, unfair, and 

 21 inconsistent.  

 22 And if the commission can't see that, then I don 't 

 23 think there's anything as the commission -- 

 24 Ms. McGinnis stated, that if there's -- if you d on't 

 25 see that there is overhead in these positions an d you 
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  1 don't see in the job descriptions -- in the 

  2 departmental unit, it shows that records, dispat ch, 

  3 evidence are a support unit of the police depart ment.  

  4 And if now those costs are considered ineligible  in 

  5 one case but eligible in 99 percent of all the o ther 

  6 cases, then that is an inconsistency.  And that is what 

  7 we seek the commission to consider and to remedy .  

  8 We're not asking you to disallow all these other  parts 

  9 of our claim, but we're asking for a reasonable review 

 10 of this and a reasonable decision.  

 11 And again, if commission staff can't see the bas ic 

 12 reason, then there's -- 

 13 CHAIRPERSON MILLER:  Yeah, I think oftentimes --  

 14 you know, I think that's somewhat inappropriate,  

 15 Ms. Chinn, just because this isn't about what we  see.  

 16 This is a matter of law.

 17 But why don't, Ms. McGinnis, if you want to go 

 18 ahead and comment on that, please, and then -- 

 19 MS. MCGINNIS:  Yeah.  So I would just say -- and  

 20 Ms. Kearney with the controller can correct me i f I'm 

 21 getting this wrong.  But I would just say that m y 

 22 understanding here is that the fundamental disag reement 

 23 between the parties, which originated with the o riginal 

 24 audit report, is a disagreement as to whether th ese two 

 25 positions provide necessary support to sworn sta ff in 
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  1 the commission in law enforcement duties such th at that 

  2 constitutes an indirect or a direct cost.  

  3 So there's a fundamental disagreement with how t he 

  4 direct cost definition and the indirect cost def inition 

  5 in the parameters and guidelines, which originat es in 

  6 the federal regs that Ms. Chinn referenced, whet her or 

  7 not those definitions are being correctly applie d to 

  8 the facts here.  

  9 And my understanding of the controller's positio n, 

 10 which staff has tried to clarify repeatedly in t his 

 11 decision of ours, is that these positions provid ed 

 12 direct support to sworn officers of the police 

 13 department in carrying out hauls or requests for  

 14 service.  

 15 So that is not the same as a general receptionis t, 

 16 as somebody who is answering phones for any call  that 

 17 comes into the police department.  And I'm speci fically 

 18 here referring to the public safety dispatcher, because 

 19 that is the only position that the -- that the c laimant 

 20 provided further evidence on to try to show why this 

 21 was an indirect rather than a direct cost.  

 22 So again, I think the fundamental disagreement h ere 

 23 is whether or not carrying out a support role to  a 

 24 position that performs direct duties that respon d to 

 25 calls for service for domestic violence, for an 
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  1 assault, for suspected child abuse and so on, wh ether 

  2 or not that satisfies the standard of direct and  

  3 providing services that benefit a particular fun ction 

  4 or particular programs within the department or whether 

  5 it provides a indirect or general support role.

  6 MS. CHINN:  I think you've just answered the 

  7 question.  Yes, those positions definitely provi de 

  8 support for the whole department.  It's not for one 

  9 specific unit or function that the dispatcher is  

 10 functioning.  The dispatcher is there for the en tire 

 11 law enforcement staff.  

 12 All law enforcement officers require those 

 13 positions to provide them support, and those are  the 

 14 same positions that have been found allowable in  99 

 15 percent of all the other audits that -- if you l ook at 

 16 the state website with all the other audits, and  maybe 

 17 Ms. Kearney can tell us -- give us an example of  

 18 another jurisdiction that had their dispatch and  

 19 evidence staff removed from their claims, becaus e in 

 20 all of the audits that I examined, it did not oc cur.  

 21 It only occurred for the City of South Lake Taho e, 

 22 and I just believe that it was a mistake, that t here 

 23 was maybe an auditor who didn't understand what it was 

 24 they were reading, that they read the section on  direct 

 25 costs and they just misapplied a definition.  An d it 
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  1 was a simple error.  

  2 And, you know, if it's impossible for a local 

  3 agency to come to this body to have like a fair 

  4 resolution of disputes between the State Control ler's 

  5 Office and local agencies, then it's really a gr ave 

  6 disservice, because this is the only body availa ble for 

  7 local agencies to come with these types of dispu tes.  

  8 So -- 

  9 MS. MCGINNIS:  Well, I would just -- Ms. Chinn, I 

 10 would respond to that that it is not within the purview 

 11 of this commission to disturb a factual determin ation 

 12 made by the controller unless additional evidenc e is 

 13 presented to the commission that would cause the  

 14 commission to find that, in reaching that 

 15 determination, the controller acted arbitrary, 

 16 capriciously, or entirely lacking in evidentiary  

 17 support.  

 18 So in other words, this commission does not have  

 19 the authority to step in to the shoes of the con troller 

 20 and second guess a decision that they've made.  We 

 21 are -- this commission is not permitted under ou r 

 22 authority to do that.  So our review is more lim ited.  

 23 We have to have specific evidence that would sho w 

 24 that there is arbitrary, capricious, or entirely  

 25 lacking evidentiary support.  And staff -- sorry .  If I 
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  1 may finish.  Staff has not found in this instanc e that 

  2 there was sufficient evidence presented to make that 

  3 determination.

  4 MS. SHELTON:  Just to clarify really quickly.

  5 CHAIRPERSON MILLER:  Yes, please, Ms. Shelton.

  6 MS. SHELTON:  Under the arbitrary and capricious  

  7 standard, we are not looking at this brand new l ike a 

  8 legal question or a question of law.  We are for ced to 

  9 defer to the controller's audit findings.  What that 

 10 means is all that we have to look at in these au dit 

 11 decisions is if they considered everything that you're 

 12 just raising and discussing in all of your 

 13 documentation, and they didn't miss anything, an d they 

 14 established a reasonable connection between thei r 

 15 conclusion and what they're finding.  And that's  it.  

 16 We can't -- even if the commission were to disag ree 

 17 with their conclusion, we don't have the authori ty to 

 18 overturn an audit decision.  So your standard is  very 

 19 limited on these audit findings.

 20 MS. CHINN:  So Camille, you said whether there's  a 

 21 a reasonable connection between their decision.  What 

 22 if --

 23 MS. SHELTON:  A rational connection between the 

 24 factors that they -- between all the evidence an d their 

 25 decision.  And they have a reason -- let me say -- they 
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  1 have a reason for what they did, and we don't ha ve any 

  2 evidence to show why that is wrong.  

  3 We can't -- we can't disagree with them.  They h ave 

  4 a reason.  As long as they have a reason that is  

  5 reasonable, then that's the limit of the commiss ion's 

  6 authority.

  7 MS. CHINN:  So what if that is not reasonable an d 

  8 what if that reason was not consistent?  What if  we 

  9 showed through all these other audits that it wa s not a 

 10 consistent decision, that these are police depar tments, 

 11 same police departments, different departments, all the 

 12 same function, yet they're treated inconsistentl y?  

 13 Is that not unreasonable and is that not an 

 14 inconsistent decision?  

 15 MS. SHELTON:  So you're certainly allowed to rai se 

 16 that issue.  However, we don't have those audit reports 

 17 in this record.  We don't -- never had to look a t them.  

 18 I have no reason to understand why the controlle r may 

 19 or may not have done something different in a di fferent 

 20 audit, so -- 

 21 MS. MCGINNIS:  Yeah, and this point -- again, ju st 

 22 for commission members.  This point was raised i n the 

 23 comments that were filed by the claimant, and st aff did 

 24 address this in the proposed decision.  So we ha ve 

 25 looked at several hundred pages of additional 
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  1 documentation.  

  2 The controller's decision as to a different loca l 

  3 agency in claiming costs for this program is not  

  4 something that the commission can consider in re aching 

  5 its decision today.  Those cases involve their o wn 

  6 legal and factual issues that are not before the  

  7 commission.  

  8 So that is not an appropriate point of reference  or 

  9 relevant evidence for the commission in reaching  its 

 10 decision today.

 11 CHAIRPERSON MILLER:  Okay.  Thank you very much for 

 12 that robust discussion.  Any other questions fro m the 

 13 board?  

 14 Mr. Nichols, did you -- were you able to make it  

 15 on?  

 16 Are you still not seeing him, Ms. Palchik?

 17 MS. PALCHIK:  Madam Chair, I do not see Mr. Nich ols 

 18 anywhere.  I do see just a call-in number.  

 19 Mr. Nichols, if you are indicating yourself as a  

 20 call-in number, if you would raise your hand.  I f not, 

 21 we do not know that you're here in the meeting a s an 

 22 attendee, but I do see -- 

 23 CHAIRPERSON MILLER:  And you should be able to d o 

 24 star nine, Mr. Nichols, on the phone, in order t o 

 25 indicate a raised hand on the interface.
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  1 Ms. Olsen, please.

  2 MEMBER OLSEN:  So I am sympathetic to what has b een 

  3 expressed by South Lake Tahoe and Ms. Chinn, and  I -- 

  4 but I do think that the commission is kind of st uck in 

  5 terms of what we can and can't do.  And so I 

  6 regrettably am going to move the staff recommend ation.

  7 CHAIRPERSON MILLER:  Thank you for that.  

  8 Do we have a second?  

  9 Thank you, Mr. Walker.

 10 Any public comment?

 11 The staff recommendation has been moved by 

 12 Ms. Olsen, seconded by Mr. Walker.  

 13 Ms. Halsey, would you call the roll, please.

 14 MS. HALSEY:  Mr. Adams.

 15 MEMBER ADAMS:  Aye.

 16 MS. HALSEY:  Ms. Miller.

 17 CHAIRPERSON MILLER:  Aye.

 18 MS. HALSEY:  Mr. Morgan.

 19 MEMBER MORGAN:  Aye.

 20 MS. HALSEY:  Ms. Nash.

 21 MEMBER NASH:  Aye.

 22 MS. HALSEY:  Ms. Olsen.

 23 MEMBER OLSEN:  Aye.

 24 MS. HALSEY:  Mr. Silva.

 25 MEMBER SILVA:  Aye.
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  1 MS. HALSEY:  Mr. Walker.

  2 MEMBER WALKER:  Aye.

  3 CHAIRPERSON MILLER:  Great.  That motion is carr ied 

  4 to adopt the staff recommendation.  

  5 We'll now move to item five, please.

  6 MS. HALSEY:  We now ask presenters for item four  to 

  7 please turn off their video and mute their micro phones.  

  8 Item five is reserved for county applications fo r a 

  9 finding of financial distress or SB 1033 applica tions.

 10 No SB 1033 applications have been filed.  

 11 Next, chief legal counsel, Camille Shelton, will  

 12 please turn on her video and microphone and pres ent 

 13 item six, the chief legal counsel report.

 14 CHAIRPERSON MILLER:  Great.  Thank you.  

 15 Ms. Shelton, good morning.

 16 MS. SHELTON:  There have not been any new filing s 

 17 since the last commission meeting.  We do have a  new 

 18 decision that was issued by the Third District C ourt of 

 19 Appeal in the Department of Finance versus Commi ssion 

 20 on State Mandates case dealing with discharge of  

 21 stormwater runoff.  

 22 There the court affirmed the commission's decisi on 

 23 except for the activity of street sweeping, whic h is 

 24 reversed, consistent with the court's earlier de cision 

 25 in Paradise Irrigation District on the ground th at the 
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  1 claimants have sufficient fee authority pursuant  to 

  2 17556(d).  

  3 On November 21, following a request by intereste d 

  4 parties, the court did certify this decision for  

  5 publication.  

  6 At this time, we don't have any cases pending on  

  7 our hearing calendar, and that's all I have toda y.

  8 CHAIRPERSON MILLER:  Great.  Thank you very much .  

  9 Any questions for Ms. Shelton?  No?  

 10 Seeing none, any public comment?

 11 MS. PALCHIK:  I see none, Madam Chair.

 12 CHAIRPERSON MILLER:  Thank you.  Next we'll move  to 

 13 the executive director report, please.

 14 MS. HALSEY:  Hello.  Today was the first commiss ion 

 15 meeting for our new information technology speci alist 

 16 one, Chris Steinworth, who did a great job of ru nning 

 17 the meeting today in Jason's absence.  Welcome a nd 

 18 thank you, Chris.  

 19 Also today is Mariko Kotani's last day with the 

 20 commission.  She's taking a promotional position  with 

 21 legislative counsel.  Additionally, since we las t met, 

 22 our long-serving office technician, Lorenzo Dura n, took 

 23 a promotional position with the business service s 

 24 office of the Office of the State Public Defende r.  And 

 25 our accounting analyst, Hernande Sansina [ph], a lso 
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  1 took a new position with the Caltrans contractin g unit.  

  2 The commission is now in various stages of the 

  3 recruitment process for five positions, two prog ram 

  4 analysts -- that's our procurement and accountin g 

  5 analysts -- an associate budget analyst, an atto rney, 

  6 and office technician.  And that's about a third  of our 

  7 staffing.  Also after this hearing, we have no m ore 

  8 IRCs pending.

  9 CHAIRPERSON MILLER:  Great.  That is a huge 

 10 accomplishment.  We're so impressed.

 11 MS. HALSEY:  Yeah.  So that ICAN was our last 

 12 pending IRC.  For those commission members who h ave 

 13 been around for a long time, it used to be that we had 

 14 hundreds of IRCs pending.  So this is the first time 

 15 since I've worked with the commission that we've  had 

 16 none, so it's kind of a big deal.  

 17 Also, there are 39 pending test claims, and 38 o f 

 18 those are regarding stormwater NPDES permits.  T here's 

 19 also one amendment to parameters and guidelines and one 

 20 statewide cost estimate active and pending.  And  then 

 21 there is one additional parameters and guideline s 

 22 regarding stormwater NPDES, which is on inactive  status 

 23 pending the outcome of litigation that is curren tly 

 24 pending.  

 25 Commission staff currently expects to complete a ll 
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  1 pending test claims by approximately the Decembe r 2025 

  2 commission meeting, depending on staffing and ot her 

  3 workload.  However, some of the test claims may be 

  4 heard and decided earlier than currently indicat ed if 

  5 they're consolidated for hearing, which will be 

  6 determined at a later time.  

  7 For tentative agenda items, please check the 

  8 executive director's report and see if an item y ou're 

  9 interested in is coming up in the next couple of  

 10 hearings.  Please also note that the amendment t o 

 11 parameters and guidelines for racial and identit y 

 12 profiling is tentatively set for the January hea ring 

 13 but was inadvertently left off the executive dir ector 

 14 report.  

 15 You can access the pending case load documents f or 

 16 the -- for all matters on the commission's websi te, and 

 17 those are updated at least bimonthly, and you ca n see 

 18 when all matters that are pending are tentativel y set 

 19 for hearing.  Please expect to receive draft pro posed 

 20 decisions on all test claim and IRC matters for your 

 21 review and comment at least eight weeks prior to  the 

 22 hearing date and a proposed decision approximate ly two 

 23 weeks before the hearing.  And that is all I hav e.

 24 CHAIRPERSON MILLER:  Great.  Thank you.  

 25 Any questions for Ms. Halsey?
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  1 Seeing none, we are now going to adjourn into 

  2 closed session pursuant to Government Code Secti on 

  3 11126(e), to confer with and receive advice from  legal 

  4 counsel for consideration and action as necessar y and 

  5 appropriate upon the pending litigation listed o n the 

  6 published notice and agenda and to confer with a nd 

  7 receive advice from legal counsel regarding pote ntial 

  8 litigation.  

  9 We'll also confer on personnel matters pursuant to 

 10 Government Code Section 11126(a)(1), and we will  

 11 reconvene in open session in approximately 15 mi nutes.  

 12 And we will be back to report out from closed se ssion.  

 13 I don't see on my calendar invite the closed ses sion 

 14 link.  Oh, I do actually.  It's at noon, and it was 

 15 sent by Ms. Palchik.  Just so everyone knows tha t you 

 16 do have the closed session link within your cale ndar.  

 17 So for board members, if you can leave this Zoom  

 18 link and join the one -- 

 19 MS. HALSEY:  And just let me clarify.  If you do n't 

 20 have it on your calendar, you should have it in your 

 21 email to accept, and it came this morning.

 22 CHAIRPERSON MILLER:  Great.  Thank you very much .  

 23 We'll see you in a moment in closed session.  Th ank 

 24 you, everybody.  

 25 (Closed session was held from 11:28 a.m. to 
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  1 11:59 a.m.)

  2 CHAIRPERSON MILLER:  Thank you everyone and welc ome 

  3 back.  The commission met in closed executive se ssion 

  4 pursuant to Government Code Section 1126(e) to c onfer 

  5 with and receive advice from legal counsel for 

  6 consideration and action as necessary and approp riate 

  7 upon the pending litigation listed on the publis hed 

  8 notice and agenda and to confer with and receive  advice 

  9 from legal counsel regarding potential litigatio n.  

 10 The commission also conferred on personnel matte rs 

 11 pursuant to Government Code Section 11126(a)(1).   

 12 With no further business to discuss, I will 

 13 entertain a motion to adjourn, please.  I'll mov e to 

 14 adjourn.  Is there a second?  

 15 MEMBER OLSEN:  Second.

 16 CHAIRPERSON MILLER:  Thank you, Ms. Olsen.  

 17 It has been moved and seconded that we adjourn t he 

 18 meeting.  And Heather, do you want to call a qui ck roll 

 19 call, please?  

 20 MS. HALSEY:  Sure.  

 21 Mr. Adams.

 22 MEMBER ADAMS:  Aye.

 23 MS. HALSEY:  Ms. Miller.

 24 CHAIRPERSON MILLER:  Aye.

 25 MS. HALSEY:  Mr. Morgan.
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  1 MEMBER MORGAN:  Aye.

  2 MS. HALSEY:  Ms. Nash.

  3 MEMBER NASH:  Aye.

  4 MS. HALSEY:  Ms. Olsen.

  5 MEMBER OLSEN:  Aye.

  6 MS. HALSEY:  Mr. Silva.

  7 MEMBER SILVA:  Aye.

  8 MS. HALSEY:  Mr. Walker.

  9 MEMBER WALKER:  Aye.

 10 MS. HALSEY:  Thank you.

 11 CHAIRPERSON MILLER:  Great.  We are adjourned.  

 12 Really appreciate everyone today.  Congratulatio ns to 

 13 Mariko.  We really appreciate your service to th e 

 14 commission.  You will be missed.  Thank you, tha nk you, 

 15 thank you.  And take care, everyone.

 16 MS. HALSEY:  Happy holidays, everyone.

 17 CHAIRPERSON MILLER:  Oh, yes.  Happy holidays.  See 

 18 you next year.

 19 (Proceedings concluded at 12:01 p.m.)

 20

 21

 22

 23

 24

 25
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