STATE of CALIFORNIA
COMMISSION ON STATE
MANDATES

September 8, 2023

Mr. David Burhenn Mr. Kris Cook

Burhenn & Gest, LLP Department of Finance
624 South Grand Avenue, Suite 2200 915 L Street, 10th Floor
Los Angeles, CA 90017 Sacramento, CA 95814

And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re: Proposed Decision
California Regional Water Quality Control Board, San Diego Region,
Order No. R9-2010-0016, 11-TC-03
California Regional Water Quality Control Board, San Diego Region, Order No.
R9-2010-0016, Sections B.2.; C., F.4.d., F.4.e., and Attachment E., Section II.C.;
SectionD.; F.1.d1.,2.,4.,7.,F1.h,; FAf; F.2.d.3.,F.2.e6.e.;; F1.., F.3.a.10;
F.3.b.4.a.ii.; F.3.d.1.-5.; G.1.-5.; K.3.a.-c.; Attachment E., Section Il.E.2.-5.; and
Sections F., F.1., F.1.d., F.2,, F.3.a.-d., and F.6., Adopted November 10, 2010
County of Riverside, Riverside County Flood Control and Water Conservation
District, and Cities of Murrieta, Temecula, and Wildomar, Claimants

Dear Mr. Burhenn and Mr. Cook:
The Proposed Decision for the above-captioned matter is enclosed for your review.
Hearing

This matter is set for hearing on Friday, September 22, 2023, in person at 10:00 a.m.,
at Park Tower, 980 9th Street, Second Floor Conference Room, Sacramento,
California, 95814.

Testimony at the Commission Hearing. If you plan to address the Commission on an
agenda item, please notify the Commission Office not later than noon on the
Wednesday prior to the hearing. Please also include the names of the people who will
be speaking for inclusion on the witness list. When calling or emailing, identify the item
you want to testify on and the entity you represent. The Commission Chairperson
reserves the right to impose time limits on presentations as may be necessary to
complete the agenda.

If you plan to file any written document for Commission member review, please note
that Commission staff will include written comments filed at least 15 days in advance of
the hearing in the Commissioners' hearing binders. Additionally, staff will transmit
written comments filed between 15 and five days prior to a meeting to the Commission
members, if possible. However, comments filed less than five days prior to a meeting or
submitted at the meeting will not be included in the Commissioners' hearing binders and
the commenter shall provide 12 paper copies of the comments to Commission staff at
the meeting for such late filings. Commission staff shall provide copies of late
comments submitted at the hearing to the Commission members and shall place a copy
on a table for public review at the hearing (Cal. Code Regs., tit. 2, § 1181.10(b)(1)).
Please also file the PDF document via the Commission’s dropbox at
https://csm.ca.gov/dropbox.shtml prior to the hearing.
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Mr. Burhenn and Mr. Cook
September 8, 2023
Page 2

If you would like to request postponement of the hearing, please refer to section
1187.9(b) of the Commission’s regulations.
Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive
listening device, materials in an alternative format, or any other accommodations,
please contact the Commission Office at least five to seven working days prior to the
meeting.

Sincerely,
> L ()

Heather Halsey
Executive Director




Hearing Date: September 22, 2023
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ITEM 3
TEST CLAIM

PROPOSED DECISION

California Regional Water Quality Control Board, San Diego Region, Order No. R9-
2010-0016, Sections B.2.; C., F.4.d., F.4.e., and Attachment E., Section Il.C.; Section
D;F1d.1,2.,4.,7.,F1.h;F.1f;F.2d.3., F.2.e6.e.;F.1.., F.3.a.10.; F.3.b.4.a.ii.;
F.3.d.1.-5.; G.1.-5.; K.3.a.-c.; Attachment E., Section Il.E.2.-5.; and Sections F., F.1.,
F.1.d. F.2.,F.3.a.-d.,and F.6."

Adopted November 10, 2010

California Regional Water Quality Control Board, San Diego Region,
Order No. R9-2010-0016

11-TC-03

County of Riverside, Riverside County Flood Control and Water Conservation District,
and Cities of Murrieta, Temecula, and Wildomar, Claimants

EXECUTIVE SUMMARY
Overview

This Test Claim alleges reimbursable costs mandated by the state for the County of
Riverside, the Riverside County Flood Control and Water Conservation District, and the
cities of Murrieta, Temecula, and Wildomar (claimants), to comply with conditions of
National Pollutant Discharge Elimination System Program (NPDES) permit, Order No.
R9-2010-0016 (test claim permit) issued by the California Regional Water Quality
Control Board, San Diego Region (Regional Board). This Test Claim pleads the
following sections of the test claim permit:

A. The requirement to address three categories of urban irrigation runoff that
formerly were considered exempt non-stormwater discharges, contained in
Section B.2.;2

' The caption is listed to reflect the order in which the sections of the test claim permit
were pled in Exhibit A, Test Claim, filed November 10, 2011.

2 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 35-36 (Test Claim
narrative).
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. The requirement to monitor for, report and address exceedances of non-
stormwater action levels, contained in Sections C. and F.4.d., F.4.e., and
Attachment E., Section II.C.;3

. The requirement to develop, monitor for, and address exceedances of
stormwater action levels, contained in Section D.;*

. Requirements relating to the Priority Development Projects, low impact
development (LID) and hydromodification, contained in Section F.1.d.1., 2., 4., 7.,
and F.1.h.;®

. Requirements to track the construction and operation of post-construction best
management practices (‘BMPs”), contained in Section F.1.f.;6

. Requirements relating to the control of pollutants from construction sites,
contained in Section F.2.d.3. and F.2.e.6.e.;’

. Requirements relating to the development and implementation of BMPs for
unpaved roads, contained in Sections F.1.i. and F.3.a.10.;8

. Requirements relating the inspection of monitoring of commercial/industrial
sources, contained in Section F.3.b.4.a.ii.;°

Requirements relating to the retrofitting of existing development, contained in
Section F.3.d.1.-5.;10

3 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 39-42 (Test Claim

narrative).
4 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 44-45 (Test Claim
narrative).
5 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 46-52 (Test Claim
narrative).
6 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 57-58 (Test Claim
narrative).
7 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 59-60 (Test Claim
narrative).
8 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 61-62 (Test Claim
narrative).
9 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 63-64 (Test Claim
narrative).
10 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 65-66 (Test Claim
narrative).
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J. Requirements relating to the development and implementation of the Watershed
Water Quality Workplan, contained in Section G.1.-5.;

K. Requirements relating to the JRMP Annual Report, contained in Section
K.3.a.-c.;!2

L. Requirements to perform special studies, contained in the Monitoring and
Reporting Program, Attachment E., Section 1I.E.2.-5.;"% and

M. Requirements to ensure that stormwater runoff not cause or contribute to a
violation of water quality standards and “prevent” illicit discharges into the MS4,
Sections F., F.1., F.1.d., F.2., F.3.a.-d., and F.6 addressing development,
construction, municipal facilities, industrial/commercial facilities, residential areas,
retrofitting and education.

Staff recommends that the Commission deny the Test Claim with respect to the
Riverside County Flood Control and Water Conservation District, and partially approve
the Test Claim for the County and cities as specified below.

Procedural History

On November 10, 2011, the claimants filed the Test Claim."® The claimants revised the
Test Claim on December 2, 2011. Between January 13, 2012 and January 17, 2013,
the State Water Resources Control Board (State Board) and the San Diego Regional
Water Quality Control Board (Regional Board) (collectively the Water Boards) requested
five extensions of time to file comments on the Test Claim.

The claimants requested the Test Claim be put on inactive status on March 20, 2013.
On August 29, 2016, the California Supreme Court issued its decision in Department of
Finance v. Commission on State Mandates addressing the state mandate issue for a
stormwater permit issued by the Los Angeles Regional Water Quality Control Board
(Case No. S214855)." On March 8, 2017, Commission staff issued the Notice of
Incomplete Joint Test Claim Filing. After one extension of time to file, the claimants filed
their response to the Notice of Incomplete Joint Test Claim Filing on April 28, 2017.

1 Exhibit A, Test Claim, filed November 10, 2011, 2017, pages 22, 68-70 (Test Claim
narrative).

12 Exhibit A, Test Claim, filed November 10, 2011, 2017, pages 22, 72-73 (Test Claim
narrative).

13 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 75-77 (Test Claim
narrative).

4 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 81-83 (Test Claim
narrative).

15 Exhibit A, Test Claim, filed November 10, 2011. Note that the Test Claim was revised
on December 2, 2011, and April 28, 2017, and was corrected on August 5, 2021.

16 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749.
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On May 8, 2017, Commission staff issued Notice of Complete Joint Test Claim Filing,
Removal From Inactive Status, Schedule for Comments, Renaming of Matter, Request
for Administrative Record, and Notice of Tentative Hearing Date. Between

May 22, 2017 and August 16, 2017, the Water Boards requested three extensions of
time to file comments on the Test Claim. The Department of Finance (Finance) filed
comments on the Test Claim on September 20, 2017."” The Water Boards filed
comments on the Test Claim and the Administrative Record on September 22, 2017.18
The claimants requested extensions of time to file rebuttal comments on

October 3, 2017 and November 20, 2017. The claimants filed rebuttal comments on
December 14, 2017."® The claimants filed corrected original supporting documentation
on August 5, 2021.

On March 13, 2023, Commission staff issued the Draft Proposed Decision.? On March
28, 2023, the Water Boards requested an extension of time to file comments on the
Draft Proposed Decision, which was approved for good cause. On March 29, 2023, the
claimants also requested an extension of time to file comments on the Draft Proposed
Decision, which was approved for good cause. On May 19, 2023, the Water Boards?"
and the claimants?? filed comments on the Draft Proposed Decision. On May 22, 2023,
Finance filed its Late Comments on the Draft Proposed Decision.?®> On August 23,
2023, the claimants filed Late Comments on the Draft Proposed Decision.?*

Commission Responsibilities

Under article XllI B, section 6 of the California Constitution, local agencies and school
districts are entitled to reimbursement for the costs of state-mandated new programs or
higher levels of service. In order for local government to be eligible for reimbursement,
one or more similarly situated local agencies or school districts must file a test claim
with the Commission. “Test claim” means the first claim filed with the Commission
alleging that a particular statue or executive order imposes costs mandated by the state.
Test claims function similarly to class actions and all members of the class have the

7 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017.

18 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017.
19 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017.

20 Exhibit E, Draft Proposed Decision, issued March 13, 2023.

21 Exhibit F, Water Boards’ Comments on the Draft Proposed Decision, filed
May 19, 2023.

22 Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023.

23 Exhibit H, Finance’s Late Comments on the Draft Proposed Decision, filed
May 22, 2023.

24 Exhibit I, Claimants’ Late Comments on the Draft Proposed Decision, filed
August 23, 2023.
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opportunity to participate in the test claim process and all are bound by the final
decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate
disputes over the existence of state-mandated programs within the meaning of article
XIII B, section 6 of the California Constitution and not apply it as an “equitable remedy
to cure the perceived unfairness resulting from political decisions on funding

priorities.”?®

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s

recommendation.

llssue

Description

Staff Recommendation

Is the Test Claim
Timely Filed?

t the time the Test Claim was
iled, Government Code section
17551 provided that local
government test claims shall be
iled “not later than 12 months
ollowing the effective date of a
statute or executive order or
within 12 months of incurring
lincreased costs as a result of a
statute or executive order,
whichever is later.”26

The effective date of the test
|claim permit is November 10,

on November 10, 2011, which is
exactly 12 months following the
effective date. Government
Code section 17557(e) requires
a test claim to be “submitted on
or before June 30 following a
iscal year in order to establish
eligibility for reimbursement for
that fiscal year.”

Timely Filed — This Test Claim
was filed on November 10,
2011, which is 12 months
ollowing the effective date of
the test claim permit.

Therefore, it was timely filed.

Because the Test Claim was
iled on November 10, 2011,
the potential period of
reimbursement under
Government Code section
17557 begins on July 1, 2010.
However, since the test claim

2010.%27 The Test Claim was filed|permit has a later effective

date, the period of
reimbursement for this Test
Claim begins on the permit’s
effective date, November 10,
2010.

Does Section B.2.
impose a

Section B.2. of the test claim
permit removes landscape

Deny — Section B.2. of the test
|claim permit does not mandate

25 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264,
1281, citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.

26 Government Code section 17551(c) (Stats. 2007, ch. 329).
27 Exhibit A, Test Claim, filed November 10, 2011, page 269 (test claim permit).
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|Issue Description Staff Recommendation

reimbursable state [Jirrigation, irrigation water, and a new program or higher level
mandated program? Jlawn watering from the exempt, |of service.

non-prohibited discharge list
requiring the claimants to
effectively prohibit them from
entering the MS4 by
implementing a program to
detect and remove these illicit
discharges.

This provision is required by
ederal law when the discharge
is identified as a source of
pollution?® and was required
under the prior permit.2® Thus,
the provision is not new. Both
the claimants and the Regional
Board identified landscape
irrigation, irrigation water, and
lawn watering as a source of
non-stormwater pollution3°
leaving the Regional Board
with no discretion, but to
remove the exemption and
require the claimants to
effectively prohibit these non-
stormwater discharges from
entering the MS4 in
compliance with federal law.
Moreover, this provision does
not change or increase the
level or quality of service to the
public; it simply makes the
claimants comply with existing
ederal law to prohibit non-
stormwater discharges.3'

28 Code of Federal Regulations, title 40, section 122.26(d)(2)(IV)(B)(1).

29 Exhibit A, Test Claim, filed November 10, 2011, page 572 (Order R9-2004-0001,
Section B.2.); see also, Exhibit | (33), NPDES Permit Application Regulations for Storm
Water Discharges; Final Rule, 55 Federal Register 47990 (November 16, 1990), page
48, which states: “However, the Director may include permit conditions that either
require municipalities to prohibit or otherwise control any of these types of discharges
where appropriate.”

30 Exhibit A, Test Claim, filed November 10, 2011, pages 473-476 (Fact Sheet/Technical
Report).

31 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 877.
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Issue

Description

Staff Recommendation

IDo Sections C. and
F.4.d.and e., and
Section II.C. of
Attachment E. of the
test claim permit
impose a
reimbursable state
mandated program?

Sections C. and F.4.d. and e.,
and Section 1I.C. of Attachment
E. of the test claim permit
establish dry weather non-
stormwater action levels (NALs)
or 18 pollutants that, if shown to
be in excess of the NAL during
monitoring, the claimant is
required to investigate, identify,
and remove the source of the
|illicit, non-stormwater discharge.

Deny — Sections C. and F.4.d.
and e., and Section II.C. of
Attachment E. of the test claim
permit do not mandate a new
program or higher level of
service.

These sections simply identify
action levels for each pollutant
consistent with existing water
quality standards that, if
detected in dry weather
monitoring and field screening
to be in excess of the action
level, triggers the investigation,
identification of the discharge,
removal, and reporting
activities required by existing
ederal law.3? The claimants
do not violate the permit by
exceeding the action level, as
implied by the claimants; rather
a violation occurs only if a
|:)ermittee fails to timely

implement the required actions
ollowing an exceedance of an
action level.33 In this sense,
the action levels established in
the test claim permit function
the same as the prior permit,
hich required the claimants to
identify criteria to determine if
significant sources of pollutants
ere present in dry weather
non-stormwater discharges
consistent with water quality
objectives.®* Under both

32 Code of Federal Regulations, title 40, sections 122.26(d)(2)(iv)(B), 122.41, 122.48,
and Part 27 (reporting).

33 Exhibit A, Test Claim, filed November 10, 2011, page 203 (Directive C.3.).
34 Exhibit A, Test Claim, filed November 10, 2011, page 594 (Order R9-2004-0001,

Section J.4.).
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llssue

[Description

Staff Recommendation

permits, the action levels or
criteria are intended to
determine the presence of an
illicit discharge, which then
triggers the federal
requirements to investigate,
identify, and remove the illicit
discharge, and report the
indings to the Regional Board.

Does Section D.
impose a
reimbursable state
mandated program?

Section D. of the test claim
lpermit establishes Stormwater
Action Levels (SALs) for seven
pollutants that, if shown to be in
excess of the SAL during
monitoring, means the claimants
are not meeting water quality
standards and have to implement
stormwater controls and reduce
the discharge to the maximum
extent practicable (MEP).

Section D. requires the
|copermittees to develop and
“implement the Wet Weather
MS4 Discharge Monitoring as
described in Attachment E. of
this Order,” to comply with the
SALs and to monitor MS4
outfalls, analyze the monitoring
samples to determine if they
meet water quality standards,
determine the source of a
pollutant, and evaluate and
modify BMPs to the MEP and

ork plans if an exceedance of a
SAL exists.

Partial Approve — Section D. of
the test claim permit mandates
a new program or higher level

|of service for the following

activities:

Collaborate with all
permittees to develop a
year-round, watershed
based, wet weather MS4
discharge monitoring
program to sample a
representative percentage
of the major outfalls, as
defined in 40 CFR
122.26(b)(5) and (b)(6)
and Attachment E. of the
test claim permit, within
each hydrologic
subarea.3®

The principal copermittee
shall submit to the
Regional Board for review
and approval, a detailed
draft of the wet weather
MS4 discharge monitoring
program to be

implemented. 36

35 Exhibit A, Test Claim, filed November 10, 2011, page 206 (test claim permit, Section

D.2.).

36 Exhibit A, Test Claim, filed November 10, 2011, pages 206 and 309 (test claim
permit, Section D.2., which incorporates by reference Attachment E., Section 11.B.3.).
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llssue

[Description

Staff Recommendation

However, the remaining
requirements to implement the
monitoring, analyze the
monitoring samples to
determine if they meet water
quality standards, determine
the source of a pollutant, and
evaluate and modify BMPs and
work plans if an exceedance of
a SAL exists, are not new and,
do not mandate a new program
or higher level of service. The
SALs imposed by the test
claim permit are simply
numbers that reflect the
existing water quality
standards applicable to the

aterbodies in the Basin Plan,
the California Toxics Rule
(CTR), and the US EPA Water
Quality Criteria for the
pollutants at issue, and if there
is an exceedance of a SAL
detected with monitoring, then
the claimants have to address
those exceedances by
implementing or modifying
BMPs to the MEP as required
by existing federal law. Thus,
the Regional Board has
imposed an iterative, BMP-
based compliance regime,
using the SALs as a target, or
trigger, but leaving substantial
lexibility to the permittees to
determine how to comply with
long-standing federal
requirements to monitor,
implement BMPs, and report
exceedances to the Regional
Board.?’

37 United States Code, title 33, section 1342(p)(3)(B)(iii) (Public Law 100-4); Code of
Federal Regulations, title 40, section 122.26(d)(2)(iv); Code of Federal Regulations, title
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Issue

Description

Staff Recommendation

Do Sections F.1.d.1.,
2.,4.,7.,and F.1.h.
and F.3.d.1.-5., of
the test claim permit
impose a
reimbursable state-
mandated program?

Sections F.1.d.1.,2.,4., 7., and
F.1.h. and F.3.d.1.-5., of the test
claim permit requires, in the
continuing effort to reduce the
discharges of stormwater
pollution from the MS4 to the
MEP and to prevent those
discharges from causing or
contributing to a violation of

ater quality standards, an
updated Standard Stormwater
Mitigation Plan (SSMP) for
review of priority development
projects proposed by residential,
commercial, industrial, mixed-
use, and public project
proponents and the
implementation of LID site design
BMPs at new development and
redevelopment projects; the
development of a
hydromodification plan to
manage increases in runoff
discharge rates and durations
rom priority development
projects; and the development
and implementation of a
retrofitting program to reduce the
impacts from hydromodification
and promote LID BMPs.

Deny — Some activities
|required by Sections F.1.d.1.,
2.,4.,7.,and F.1.h. and
|F.3.d.1.-5. do not constitute a
state-mandated new program
or higher level of service, and
those that do, do not result in
costs mandated by the state.

All LID, hydromodification, and
[retrofitting costs required by
Sections F.1.d.1.,2.,4., 7., and
F.1.h. and F.3.d.1.-5. of the
test claim permit and incurred
and triggered by a project
proponent of a municipal
priority development project
are not mandated by the state
and do not impose a new
program or higher level of
service because such costs
are incurred at the discretion of
the local agency, are not
unique to government, and do
not provide a governmental
service to the public.3®

The remaining new activities
required by Sections F.1.d.,
F.1.h., and F.3.d. that relate to
the claimants’ regulatory
activities for the LID,
hydromodification, and retrofit
provisions of other
development are mandated by
the state and impose a new

40, section 122.44(i)(1); Exhibit A, Test Claim, filed November 10, 2011, page 573

(Order R9-2004-0001

, Section C.2.).

38 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.
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llssue

[Description

Staff Recommendation

[orogram or higher level of
service. However, there are no
|costs mandated by the state.
The claimants have regulatory
ee authority sufficient as a
matter of law to pay for the
new state-mandated
activities.*®

Does Section F.1.1.
impose a
reimbursable state-
mandated program?

Section F.1.f. of the test claim
permit requires each
copermittee, as part of their
Jurisdictional Runoff
Management Program (JRMP),
to develop and maintain a
watershed-based database.*°
The database shall track and
inventory all approved structural
post-construction BMPs and
BMP maintenance for existing

municipal, industrial, commercial,
and residential projects within its

jurisdiction since July 2005;
conduct inspections of the
projects as specified; and verify
that approved post-construction
BMPs are operating effectively
and have been adequately

Deny — Section F.1.f. does not
impose costs mandated by the
state.

Except as applicable to a
claimant’s own municipal
development (which is not
mandated by the state)*?,
Section F.1.f., of the test claim
permit imposes some new
requirements that mandate a
new program or higher levels
of service.

However, there are no costs
mandated by the state. The
claimants have regulatory fee
authority sufficient as a matter
of law to pay for the new state-
mandated activities.*3

39 Department of Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546,
Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,

590.

40 Exhibit A, Test Claim, filed November 10, 2011, page 21, 57-58 (Test Claim

narrative).

42 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.

43 Department of Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546,
Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
590.
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lIssue |Description Staff Recommendation

maintained as specified in the
permit.4!

[Do Sections F.2.d.3. [Sections F.2.d.3. and F.2.e.6.e. |Deny — Sections F.2.d.3. and
and F.2.e.6.e. of the [of the test claim permit require |F.2.e.6.e. either do not

test claim permit the claimants to require the mandate a new program or
impose a implementation of Active/Passive |higher level of service, or do
reimbursable state- |[Sediment Treatment (AST)** at [not impose costs mandated by
mandated program? Jconstruction sites that are the state.

determined by the copermittee to
be an exceptional threat to water
quality, and to review site
monitoring data, if the site
monitors its runoff, as part of
construction site inspections.*®

Section F.2.e.6.e., which
requires that inspections of
construction sites must include
a review of facility monitoring
data results if the site monitors
its runoff, is not new, and does
not impose a new program or
higher level of service.

Section F.2.d.3. imposes a
state-mandated new program
or higher level of service only

hen the claimant is acting in
its regulatory capacity to
require implementation of AST
or construction sites other
than its own that are
determined to be an
exceptional threat to water
quality.

However, there are no costs
mandated by the state for the
requirement imposed by

41 Exhibit A, Test Claim, filed November 10, 2011, pages 221-222 (test claim permit,
Section F.1.f.).

44 Active/Passive Sediment Treatment is defined as “[u]sing mechanical, electrical or
chemical means to flocculate or coagulate suspended sediment for removal from runoff
from construction sites prior to discharge. Exhibit A, Test Claim filed

November 10, 2011, page 283 (test claim permit, Attachment C).

45 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 59-60. The claimants
have not alleged any other activities in section F.2.d., and, thus, only Sections F.2.d.3.
and F.2.e.6.e. of the test claim permit are analyzed in this Decision.
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section F.2.d.3. The claimants
[have regulatory fee authority
sufficient as a matter of law to
pay for the new state-
mandated activities.*®

Deny — Sections F.1.i. and
F.3.a.10. of the test claim
permit do not mandate a new
program or higher level of
service.

|Do Sections F.1.i. Sections F.1.i. and F.3.a.10. of
and F.3.a.10. imposelthe test claim permit require

a reimbursable state |erosion and sediment control
[mandated program? |[BMPs after construction of new
unpaved roads and during
maintenance activities on

Federal law requires
unpaved roads.

permittees to reduce the
discharge of pollutants to the
MEP#” and to submit a
proposed management
program including operating
and maintaining public streets,
roads, and highways to reduce
the impact on receiving
aters.*® The prior permit
required the prevention or
reduction of pollutants in runoff
to the MEP during all phases of]
construction*® and from all
existing development including
roads.’® Thus, these
requirements are not new and,
if anything, they simply clarify
the existing legal requirement
to assess a site’s compliance

46 Department of Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546,
Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
590.

47 United States Code, title 33, section 1342(p)(3)(B)(iii) (Public Law 100-4).
48 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(A)(3).

49 Exhibit A, Test Claim, filed November 10, 2011, page 585 (Order R9-2004-0001,
Section G.5.a.8.).

50 Exhibit A, Test Claim, filed November 10, 2011, page 587 (Order R9-2004-0001,
Section H.1.b.).
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with local ordinances and
water quality standards.®'

[Does Section Section F.3.b.4.a.ii. of the test  |Deny — Section F.3.b.4.a.ii.
F.3.b.4.a.ii. impose ajclaim permit requires that the does not mandate a new
reimbursable state [|inspection of industrial and program or higher level of
mandated program? Jcommercial sites include a service.

review of site monitoring data if

the site MoNitors its runoff. Federal regulations require that

large and medium MS4
dischargers demonstrate
adequate legal authority,
through ordinance, permit, or
other means, to prohibit illicit
discharges;%? control pollutants
to the MS4 from stormwater
discharges associated with
industrial activity; carry out
inspections, surveillance, and
monitoring to ensure
compliance with the permit
conditions;®3 reduce pollutants
rom runoff from commercial
areas; and perform inspections
to implement and enforce
ordinances.® The prior permit
required the permittees to have
adequate legal authority to
control pollutant discharges
into and from the MS4 through
ordinance, statute, permit,
contract, or other similar
means;°° and inspections of all
industrial and commercial
acilities that could contribute a
significant pollutant load to the

51 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.

52 Code of Federal Regulations, title 40, section 122.26(d)(2)(i)(B).

53 Code of Federal Regulations, title 40, section 122.26(d)(2)(i)(A), (F).

54 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(A), (B).

55 Exhibit A, Test Claim, filed November 10, 2011, pages 575-576 (Order R9-2004-
0001, Section D.1.).
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Staff Recommendation

MS4.% Although the prior
permit did not expressly state
that reviewing facility
monitoring data results, if the
site monitors its runoff, was
required as part of the
inspection, it did expressly
require that the inspections of
industrial and commercial
acilities include “but not be
limited to” an assessment of
the site’s compliance with local
ordinances and permits related
to stormwater runoff, including
the implementation and
maintenance of designated
minimum BMPs, and visual
observations for non-
stormwater discharges,
potential illicit connections, and
potential discharge of
pollutants in stormwater
runoff.5” The prior permit also
required the permittee to carry
out all inspections and
monitoring, and to enforce
local stormwater ordinances on
industrial and commercial
acilities “as necessary to
maintain compliance with this
Order,” including the permit’s
receiving water limitations and
prohibitions banning any
discharge of pollutant and non-
stormwater discharges into the
MS4 that would cause or
contribute to the violation of

% Exhibit A, Test Claim, filed November 10, 2011, pages 589-590 (Order R9-2004-

0001, Section H.2.a., b.).

57 Exhibit A, Test Claim, filed November 10, 2011, pages 589-591 (Order R9-2004-

0001, Section H.2.a., b., d.).
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water quality standards.%8
Thus, these requirements are

|not new.
Does Section G.1.-5.]Section G.1.-5. of the test claim |Partially approve — Sections
impose a permit requires the copermittees |G.1.d., G.3., G.4., and G.5. of

reimbursable state- Jin a watershed management
mandated program? Jarea to develop a workplan to
assess and prioritize the water
|quality problems within the
watershed’s receiving waters,
identify sources of the highest
priority water quality problems,
develop a watershed-wide BMP
implementation strategy to abate
the highest priority water quality
problems, and a monitoring
strategy to evaluate BMP
|effectiveness and changing
water quality prioritization in the
watershed management area.®®

the test claim permit impose
new requirements that
mandate a new program or
higher level of service. These
requirements impose costs
mandated by the state for the
County and cities only, from
November 10, 2010 through
December 31, 2017.
Beginning January 1, 2018,
however, there are no costs
mandated by the state
because the County and cities
have fee authority sufficient as
a matter of law within the
meaning of Government Code
section 17556(d).°

There are no costs mandated
by the state for the Riverside
County Flood and Water
Conservation District because
there is no evidence in the
record that the District was
orced to spend its “proceeds
of taxes,” but instead used
assessment revenue and

58 Exhibit A, Test Claim, filed November 10, 2011, pages 574-575, 592 (Order R9-2004-
0001, Prohibitions and Receiving Water Limitations; Industrial/Commercial Inspections,
Section H.2.e.).

59 Exhibit A, Test Claim, filed November 10, 2011, pages 255-257 (test claim permit,
Sections G.1.-G.5.).

60 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
579-581 (review denied March 1, 2023); Government Code sections 57350 and 57351
(SB 231, eff. January 1, 2018, which overturned Howard Jarvis Taxpayers Association
v. City of Salinas (2002) 98 Cal.App.4th 1351); Paradise Irrigation District v.
Commission on State Mandates (2019) 33 Cal.App.5th 174, 195.
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Staff Recommendation

|contract funds from the County
and cities.®’

Section K.3.a.-c. of the test claim
permit requires that each
claimant prepare an individual
JRMP annual report that covers
implementation of its
jurisdictional activities during the
past annual reporting period, and
specifies the contents of the
annual report, which claimants
contend includes a new reporting
requirements that constitute a
reimbursable state-mandated
program.52

Do Sections K.3.a.-c.
impose a
reimbursable state-
mandated program?

Partially approve — Sections
IK.3.a. and b. do not impose
any new activities.

Sections K.3.c.1.-4. impose
new requirements to include
new information in the annual
report, an annual reporting
checklist, and new information
identified in Table 5, and
except for reporting on the
claimant’s own municipal
projects (which is not
mandated by the state)®3, the
new requirements are
mandated by the state and
impose a new program or
higher level of service.

61 Exhibit A, Test Claim, filed November 10, 2011, pages 102-103 (Declaration of Stuart
McKibbin, Chief of the Watershed Protection Division of the Riverside County Flood

Control and Water Conservation District, dated April 27,

2017) and pages 104-105,

paragraph 5 (Declaration of David Garcia, Project Manager within the Watershed
Protection Division of the Riverside County Flood Control and Water Conservation
District dated April 27, 2017); Exhibit J (37), Santa Margarita River Region, Report of

Waste Discharge (ROWD), January 15, 2009, pages 1,

16; Exhibit J (36), Riverside

County Flood Control and Water Conservation District’s Jurisdictional Runoff
Management Program (JRMP), June 30, 2012, page 13; Exhibit J (24), Excerpt from
Riverside County Flood Control and Water Conservation District's Annual Budget,
Fiscal Year 2011-2012, pages 5, 6; Exhibit J (25), Excerpt from Riverside County Flood
Control and Water Conservation District's Comprehensive Annual Financial Report for

Year Ending June 30, 2015, pages 7, 9, 18.

62 Exhibit A, Test Claim, filed November 10, 2011, pages 262-267 (test claim permit,

section K.3.).

63 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754, citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)

(2022) 13 Cal.5th 800, 815-817.
17
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There are costs mandated by
the state for the new state-
mandated reporting
requirements in Sections
K.3.c.1.- 4. for the County and
cities only, from

November 10, 2010 through
December 31, 2017.
Beginning January 1, 2018,
however, there are no costs
mandated by the state
because the County and cities
have fee authority sufficient as
a matter of law within the
meaning of Government Code
section 17556(d).54

There are no costs mandated
by the state for the Riverside
County Flood and Water
Conservation District because
there is no evidence in the
record that the District was
orced to spend its “proceeds
of taxes,” but instead used
assessment revenue and
contract funds from the County
and cities.°

64 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
579-581 (review denied March 1, 2023); Government Code sections 57350 and 57351
(SB 231, eff. January 1, 2018, which overturned Howard Jarvis Taxpayers Association
v. City of Salinas (2002) 98 Cal.App.4th 1351); Paradise Irrigation District v.
Commission on State Mandates (2019) 33 Cal.App.5th 174, 195.

65 Exhibit A, Test Claim, filed November 10, 2011, pages 102-103 (Declaration of Stuart
McKibbin, Chief of the Watershed Protection Division of the Riverside County Flood
Control and Water Conservation District, dated April 27, 2017) and pages 104-105,
paragraph 5 (Declaration of David Garcia, Project Manager within the Watershed
Protection Division of the Riverside County Flood Control and Water Conservation
District dated April 27, 2017); Exhibit J (37), Santa Margarita River Region, Report of
Waste Discharge (ROWD), January 15, 2009, pages 1, 16; Exhibit J (36), Riverside
County Flood Control and Water Conservation District’s Jurisdictional Runoff
Management Program (JRMP), June 30, 2012, page 13; Exhibit J (24), Excerpt from
Riverside County Flood Control and Water Conservation District's Annual Budget,
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Does Section II.E.2.- [Section II.E.2.-5. of Attachment |Partially approve - Conducting
5. of Attachment E. [E., which is part of the Monitoringjthe four special studies in

impose a and Reporting Program (MRP), |accordance with Attachment

reimbursable state- |requires the claimants to perform |E., Sections I.E.2.-5.

mandated program? [the following special studies: mandates a new program or
Sediment Toxicity Study; Trash |higher level of service within
and Litter Investigation; the meaning of article XllII B,

Agricultural, Federal and Tribal [section 6 of the California
Input Study; and MS4 Receiving |Constitution.

i 66
\Water and Maintenance Study. There are costs mandated by

the state for the new state-
mandated activities for the
County and cities only, from
November 10, 2010 through
December 31, 2017.
Beginning January 1, 2018,
however, there are no costs
mandated by the state
because the County and cities
have fee is authority sufficient
as a matter of law within the
meaning of Government Code
section 17556(d).”

There are no costs mandated
by the state for the Riverside
County Flood and Water
Conservation District because
there is no evidence in the

Fiscal Year 2011-2012, pages 5, 6; Exhibit J (25), Excerpt from Riverside County Flood
Control and Water Conservation District's Comprehensive Annual Financial Report for
Year Ending June 30, 2015, pages 7, 9, 18.

66 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 75-81, 297-324 (Test
Claim narrative; Attachment E.) The claimants did not plead the other special studies
addressed in Attachment E., sections Il.E.7. and 8. and, thus, this Decision does not
address those studies.

87 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
579-581 (review denied March 1, 2023); Government Code sections 57350 and 57351
(SB 231, eff. January 1, 2018, which overturned Howard Jarvis Taxpayers Association
v. City of Salinas (2002) 98 Cal.App.4th 1351); Paradise Irrigation District v.
Commission on State Mandates (2019) 33 Cal.App.5th 174, 195.
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[Description

Staff Recommendation

orced to spend its “proceeds
of taxes,” but instead used
assessment revenue and
contract funds from the County
|and cities.®®

Fecord that the District was

IDo Sections F., F.1.,

and F.6. of the test
Iclaim permit impose

[mandated program?

F.1.d., F.2., F.3.a.-d,

a reimbursable state-

Sections F., F.1., F.1.d., F.2,,
F.3.a.-d., and F.6. address
development, construction,
municipal facilities,
industrial/commercial facilities,
residential areas, retrofitting and
education, and contain language
that provides that each updated
JRMP and the components of
the program “must . . . effectively
prohibit non-storm water
discharges, and prevent runoff
discharges from the MS4 from
causing or contributing to a
violation of water quality
standards.”®® The claimants
contend that the language

Deny — The language in
Sections F., F.1., F.1.d., F.2.,
F.3.a.-d., and F.6. is not new
and does not mandate a new
|[program or higher level of
service.

Federal law has long required
the claimants “to implement
and enforce an ordinance,
orders or similar means to
prevent illicit discharges to the
municipal separate storm
sewer system”’? and to
“effectively prohibit non-
stormwater discharges into the
storm sewers.””® Both of these

68 Exhibit A, Test Claim, filed November 10, 2011, pages 102-103 (Declaration of Stuart
McKibbin, Chief of the Watershed Protection Division of the Riverside County Flood
Control and Water Conservation District, dated April 27, 2017) and pages 104-105,
paragraph 5 (Declaration of David Garcia, Project Manager within the Watershed
Protection Division of the Riverside County Flood Control and Water Conservation
District dated April 27, 2017); Exhibit J (37), Santa Margarita River Region, Report of
Waste Discharge (ROWD), January 15, 2009, pages 1, 16; Exhibit J (36), Riverside
County Flood Control and Water Conservation District’s Jurisdictional Runoff
Management Program (JRMP), June 30, 2012, page 13; Exhibit J (24), Excerpt from
Riverside County Flood Control and Water Conservation District's Annual Budget,

Fiscal Year 2011-2012, pages 5, 6; Exhibit J (25), Excerpt from Riverside County Flood
Control and Water Conservation District’'s Comprehensive Annual Financial Report for
Year Ending June 30, 2015, pages 7, 9, 18.

69 Exhibit A, Test Claim, filed November 10, 2011, page 208 (test claim permit, Section
F.).

2 United States Code, title 33, section 1342(p)(3)(B)(ii), emphasis added.
73 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(B)(1) (71 FR 33639,
June 12, 2006), emphasis added.
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imposes new requirements to
develop and implement the
components in Section F. “in a
manner that guarantees that
those programs will prevent the
discharge of pollutants at a level
that could cause or contribute to
a violation of any water quality
standard as well as to prevent
illicit discharges to the MS4,” and
that such requirements go
beyond the MEP standard of
ederal law and constitute a new
or higher level of service.”® The
claimants further allege that the
requirements now subject them
to sanctions, including civil
penalties and injunctive relief, for
the failure to achieve water
quality standards.”"

limitations address discharges
coming into the MS4. The
claimants assert that the verb
“prevent” is more stringent that
“prohibit.” However, this is not
the case. Black’s Law
Dictionary defines prohibit as:
“To prevent, preclude, or
severely hinder.”’”* Merriam-
\Webster Dictionary defines
prohibit as, “to prevent from
doing something.””® Thus,
prevention is part of, and not
more stringent than,
prohibition. Moreover, the
requirement to prohibit non-
storm water discharges
through and from their MS4
systems, implement a program
[to prevent illicit discharges,
and monitor to identify illicit
discharges and exempted
discharges that are a source of
pollution, has been in the
claimants’ permits for the last
20 years.”® Federal law
requires that NPDES permits
include conditions to achieve
ater quality standards and

70 Exhibit A, Test Claim, filed November 10, 2011, page 83 (Test Claim narrative).
"1 Exhibit A, Test Claim, filed November 10, 2011, page 81 (Test Claim narrative).
4 Exhibit J (1), Black’s Law Dictionary (11th ed. 2019), prohibit.

S Exhibit J (32), Merriam-Webster Dictionary, prohibit, https://www.merriam-
webster.com/dictionary/prohibit?utm campaign=sd&utm medium=serp&utm source=js

onld (accessed on April 4, 2022).
76 Exhibit A, Test Claim, filed November 10, 2011, page 413 (Fact Sheet/Technical

Report).

21

California Regional Water Quality Control Board, San Diego Region, Order No. R9-2010-0016, 11-TC-03

Proposed Decision


https://www.merriam-webster.com/dictionary/prohibit?utm_campaign=sd&utm_medium=serp&utm_source=jsonld
https://www.merriam-webster.com/dictionary/prohibit?utm_campaign=sd&utm_medium=serp&utm_source=jsonld
https://www.merriam-webster.com/dictionary/prohibit?utm_campaign=sd&utm_medium=serp&utm_source=jsonld

lIssue [Description Staff Recommendation

lobjectives.”” And receiving
water limitations and discharge
prohibitions prohibiting
discharges into and from MS4s
in @ manner causing a
condition of pollution, causing
exceedances of water quality
objectives, or causing a
violation of water quality
standards, have been in all
permits since 1999 when the
State Water Resources Control
Board issued precedential
order 99-05.78

Staff Analysis

A. The Test Claim Was Timely Filed With a Period of Reimbursement
Beginning November 10, 2010.

The Test Claim was filed on November 10, 2011. The effective date of the test claim
permit is November 10, 2010.7® At the time of filing, the Government Code provided
that “test claims shall be filed not later than 12 months following the effective date of a
statute or executive order....”8 As the Test Claim was filed within 12 months following
the effective date of the test claim permit, the Test Claim was timely filed.

Government Code section 17557(e) requires a test claim to be “submitted on or before
June 30 following a fiscal year in order to establish eligibility for reimbursement for that
fiscal year.” Because the Test Claim was filed on November 10, 2011, the potential
period of reimbursement under Government Code section 17557 begins on

July 1, 2010. However, since the test claim permit has a later effective date, the period
of reimbursement for this Test Claim begins on the permit’s effective date, November
10, 2010.

7 United States Code, title 33, section 1311(b)(1)(C); United States Code, title 33,
section 1342(0)(3) (Public Law 100-4); Code of Federal Regulations, title 40, sections
122.41(d), 122.44(d)(1).

8 Exhibit A, Test Claim, filed November 10, 2011, pages 572-573, (Order R9-2004-
0001, Section A.1.-3.); Exhibit C, Water Boards’ Comments on the Test Claim, filed
September 22, 2017, State Water Board Order WQ 2015-0075, pages 221-222.

79 Exhibit A, Test Claim, filed November 10, 2011, page 269 (test claim permit).
80 Government Code section 17551(c) (Stats. 2007, ch. 329).
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B. Some of the Sections Pled by the Claimants Impose a State-Mandated New
Program or Higher Level of Service.

Section B.2., of the test claim permit removes landscape irrigation, irrigation water, and
lawn watering from the exempt, non-prohibited list of non-stormwater discharges
requiring the claimants to effectively prohibit them from entering the MS4 by
implementing a program to detect and remove these illicit discharges. This provision is
required by federal law when the discharge is identified as a source of pollution®' and
was required under the prior permit.82 Thus, the provision is not new. Both the
claimants and the Regional Board identified landscape irrigation, irrigation water, and
lawn watering as a source of non-stormwater pollution®® leaving the Regional Board
with no discretion, but to remove the exemption and require the claimants to effectively
prohibit these non-stormwater discharges from entering the MS4 in compliance with
federal law. Reimbursement under article XllI B, section 6 of the California Constitution
is not required if the statute or executive order imposes a requirement that is expressly
mandated by federal law.8* Moreover, this provision it is not new but simply makes the
claimants comply with longstanding federal law which prohibits non-stormwater
discharges.®®

Sections C., and F.4.d., and e., and Section II.C. of Attachment E., of the test claim
permit require dry weather monitoring and field screening for 18 pollutants specified in
the permit, and if a pollutant is shown to exceed the non-stormwater action level (NAL),
which is based on existing water quality standards, then the claimants are required to
investigate, identify and remove the source of the illicit, non-stormwater discharge. Staff
finds that these sections of the permit do not mandate a new program or higher level of
service. Instead, the test claim permit simply identifies action levels for each pollutant

81 Code of Federal Regulations, title 40, section 122.26(d)(2)(IV)(B)(1).

82 Exhibit A, Test Claim, filed November 10, 2011, page 572 (Order R9-2004-0001,
Section B.2.); see also, Exhibit J (33), NPDES Permit Application Regulations for Storm
Water Discharges; Final Rule, 55 Federal Register 47990 (November 16, 1990), page
48, which states: “However, the Director may include permit conditions that either
require municipalities to prohibit or otherwise control any of these types of discharges
where appropriate.”

83 Exhibit A, Test Claim, filed November 10, 2011, pages 473-476 (Fact Sheet/Technical
Report).

84 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 71; Hayes v.
Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1592; County of Los
Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 816; San Diego
Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 879-880;
Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 763;
Government Code section 17556(c).

85 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 877.
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consistent with existing water quality standards that, if detected in dry weather
monitoring and field screening to be in excess of the action level, triggers the
investigation, identification of the discharge, removal, and reporting activities required
by existing federal law.8¢ The claimants do not violate the permit by exceeding the
action level, as implied by the claimants; rather a violation occurs only if a permittee fails
to timely implement the required actions following an exceedance of an action level.®”

In this sense, the action levels established in the test claim permit function the same as
the prior permit, which required the claimants to identify criteria to determine if
significant sources of pollutants were present in dry weather non-stormwater discharges
consistent with water quality objectives.® Under both permits, the action levels or
criteria are intended to determine the presence of an illicit discharge, which then triggers
the federal requirements to investigate, identify, and remove the illicit discharge, and
report the findings to the Regional Board.

Section D. of the test claim permit establishes Stormwater Action Levels (SALs) for
seven pollutants that, if shown to be in excess of the SAL during monitoring, the
claimant is required to implement or modify stormwater controls and workplans to
reduce the discharge to the maximum extent practicable (MEP) to meet water quality
standards. Staff finds that the following new activities required by Section D.2. (and
Attachment E., section II.B., which is incorporated by reference into Section D. of the
test claim permit) mandates a new program or higher level of service:

e Collaborate with all permittees to develop a year-round, watershed based, wet
weather MS4 discharge monitoring program to sample a representative
percentage of the major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6)
and Attachment E. of the test claim permit, within each hydrologic subarea.?®

e The principal copermittee shall submit to the Regional Board for review and
approval, a detailed draft of the wet weather MS4 discharge monitoring program
to be implemented.®°

However, the remaining requirements to implement the monitoring, analyze the
monitoring samples to determine if they meet water quality standards, determine the
source of a pollutant, and evaluate and modify BMPs and work plans if an exceedance
of a SAL exists, are not new and, do not mandate a new program or higher level of
service. The SALs themselves do not impose any new mandated activities, but are

86 Code of Federal Regulations, title 40, sections 122.26(d)(2)(iv)(B), 122.41, 122.48,
and Part 27 (reporting).

87 Exhibit A, Test Claim, filed November 10, 2011, page 203 (Directive C.3.).

88 Exhibit A, Test Claim, filed November 10, 2011, page 594 (Order R9-2004-0001,
Section J.4.).

89 Exhibit A, Test Claim, filed November 10, 2011, page 206 (test claim permit, Section
D.2.).

9 Exhibit A, Test Claim, filed November 10, 2011, pages 206 and 309 (test claim
permit, Section D.2., which incorporates by reference Attachment E., Section 11.B.3.).
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simply numbers that reflect the existing water quality standards applicable to the
waterbodies in the Basin Plan, the California Toxics Rule (CTR), and the US EPA Water
Quality Criteria for the pollutants at issue. If there is an exceedance of a SAL detected
with monitoring, then the claimants have to address those exceedances by
implementing or modifying BMPs to the MEP. Thus, the Regional Board has imposed
an iterative, BMP-based compliance regime, using the SALs as a target, or trigger, but
leaving substantial flexibility to the permittees to determine how to comply with long-
standing federal requirements to monitor, implement BMPs, and report exceedances to
the Regional Board.®’

Sections F.1.d.1., 2., 4., 7., and F.1.h. and F.3.d.1.-5., of the test claim permit requires,
in the continuing effort to reduce the discharges of stormwater pollution from the MS4 to
the MEP and to prevent those discharges from causing or contributing to a violation of
water quality standards, an updated Standard Stormwater Mitigation Plan (SSMP) for
review of priority development projects proposed by residential, commercial, industrial,
mixed-use, and public project proponents and the implementation of LID site design
BMPs at new development and redevelopment projects; the development of a
hydromodification plan to manage increases in runoff discharge rates and durations
from priority development projects; and the development and implementation of a
retrofitting program to reduce the impacts from hydromodification and promote LID
BMPs. Staff finds that:

e All LID, hydromodification, and retrofitting costs required by Sections F.1.d.1., 2.,
4.,7.,and F.1.h. and F.3.d.1.-5. of the test claim permit and incurred and
triggered by a project proponent of a municipal priority development project are
not mandated by the state and do not impose a new program or higher level of
service because such costs are incurred at the discretion of the local agency, are
not unique to government, and do not provide a governmental service to the
public.9?

e The remaining new LID, hydromodification, and retrofitting administrative,
planning, and regulatory activities required by Sections F.1.d.1., 2., 4., 7., and
F.1.h., and F.3.d.1.-5. are mandated by the state and impose a new program or
higher level of service.

Section F.1.f. of the test claim permit requires each copermittee, as part of their
Jurisdictional Runoff Management Program (JRMP), to develop and maintain a

91 United States Code, title 33, section 1342(p)(3)(B)(iii) (Public Law 100-4); Code of
Federal Regulations, title 40, section 122.26(d)(2)(iv); Code of Federal Regulations, title
40, section 122.44(i)(1); Exhibit A, Test Claim, filed November 10, 2011, page 573
(Order R9-2004-0001, Section C.2.).

92 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.
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watershed-based database.®® The database shall track and inventory all approved
structural post-construction BMPs and BMP maintenance for existing municipal,
industrial, commercial, and residential projects within its jurisdiction since July 2005;
conduct inspections of the projects as specified; and verify that approved post-
construction BMPs are operating effectively and have been adequately maintained as
specified in the permit.%* Staff finds that, except as applicable to a claimant’s own
municipal development (which is not mandated by the state),® the following activities
are newly required by Section F.1.f., of the test claim permit and constitute state-
mandated new programs or higher levels of service:

¢ Develop and maintain a watershed-based database to track and inventory all
projects, within its jurisdiction, that have a final approved SSMP with structural
post-construction BMPs implemented since July 2005. The database must
include information on BMP type; location; watershed; date of construction; the
party responsible for maintenance, maintenance verifications, and corrective
actions; and whether the site was referred to the local vector control agency.%

o Verify that the required structural post-construction BMPs on inventoried
residential projects have been implemented, are maintained, and are operating
effectively every five years. Verification can be made through inspections, self-
certifications, surveys, or other equally effective approaches.®’

¢ Annually inspect the required structural post-construction BMPs at high priority
residential projects.%

e For all inventoried projects, verifications performed through a means other than
direct copermittee inspection, adequate documentation must be submitted to the

93 Exhibit A, Test Claim, filed November 10, 2011, page 21, 57-58 (Test Claim
narrative).

94 Exhibit A, Test Claim, filed November 10, 2011, pages 221-222 (test claim permit,
Section F.1.f.).

9 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.

9 Exhibit A, Test Claim, filed November 10, 2011, page 221 (test claim permit, Section
F.1.£1.).

97 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.f£2.b.i.).

98 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.f£.2.b.ii.).
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copermittee to provide assurance that the required maintenance has been
completed.®?

¢ Inspections of the required structural post-construction BMPs at all inventoried
projects must note observations of vector conditions and, where conditions are
contributing to mosquito production, the copermittee is required to notify the local
vector control agency.'®

All other activities required by Section F.1.f. are not new and, thus, do not impose a new
program or higher level of service.

Sections F.2.d.3. and F.2.e.6.e. of the test claim permit require the claimants to require
the implementation of Active/Passive Sediment Treatment (AST)'%" at construction sites
that are determined by the copermittee to be an exceptional threat to water quality, and
to review site monitoring data, if the site monitors its runoff, as part of construction site
inspections.’%? Staff finds that Section F.2.d.3. imposes a state-mandated new program
or higher level of service only when the claimant is acting in its regulatory capacity and
is performing the following activity for construction sites other than its own:

¢ Require implementation of AST for sediment at construction sites other than its
own (or portions thereof) that are determined to be an exceptional threat to water
quality.103

However, with respect to a local agency’s own municipal construction sites, the
requirement to implement AST is not mandated by the state, but is triggered by a local
discretionary decision to construct new municipal projects.'® Moreover, implementing
AST at a local agency’s own municipal construction site does not impose a new

99 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.£2.b.v.).

100 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.f.2.b.vii.).

101 Active/Passive Sediment Treatment is defined as “[u]sing mechanical, electrical or
chemical means to flocculate or coagulate suspended sediment for removal from runoff
from construction sites prior to discharge. Exhibit A, Test Claim filed November 10,
2011, page 283 (test claim permit, Attachment C).

102 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 59-60. The claimants
have not alleged any other activities in section F.2.d., and, thus, only Sections F.2.d.3.
and F.2.e.6.e. of the test claim permit are analyzed in this Decision.

103 Exhibit A, Test Claim, filed November 10, 2011, page 231 (test claim permit, Section
F.2.d.3.).

104 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.
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program or higher level of service because such costs are not unique to government
and do not provide a governmental service to the public. Staff also finds that Section
F.2.e.6.e. of the test claim permit, which requires that inspections of construction sites
must include a review of facility monitoring data results if the site monitors its runoff, is
not new, and does not impose a new program or higher level of service.

Sections F.1.i., and F.3.a.10. of the test claim permit require erosion and sediment
control BMPs after construction of new unpaved roads and during maintenance
activities on unpaved roads. Federal law requires permittees to reduce the discharge of
pollutants to the MEP'% and to submit a proposed management program including
operating and maintaining public streets, roads, and highways to reduce the impact on
receiving waters.'% The prior permit required the prevention or reduction of pollutants
in runoff to the MEP during all phases of construction’?” and from all existing
development including roads.'® Thus, these requirements are not new and, if anything,
they simply clarify the existing legal requirement to assess a site’s compliance with local
ordinances and water quality standards.'®® Accordingly, staff finds that Sections F.1.i.,
and F.3.a.10. are not new requirements imposed or shifted by the state, and do not
constitute a new program or higher level of service.

Section F.3.b.4.a.ii. of the test claim permit requires that the inspection of industrial and
commercial sites include a review of site monitoring data if the site monitors its runoff.
Staff finds that the requirement imposed by Section F.3.b.4.a.ii. clarifies the existing
legal requirement to assess a site’s compliance with local ordinances and water quality
standards, but is not a new requirement and does not impose a new program or higher
level of service. Federal regulations require that large and medium MS4 dischargers
demonstrate adequate legal authority, through ordinance, permit, or other means, to
prohibit illicit discharges;'° control pollutants to the MS4 from stormwater discharges
associated with industrial activity; carry out inspections, surveillance, and monitoring to
ensure compliance with the permit conditions; " reduce pollutants from runoff from
commercial areas; and perform inspections to implement and enforce ordinances."?
The prior permit required the permittees to have adequate legal authority to control
pollutant discharges into and from the MS4 through ordinance, statute, permit, contract,

105 United States Code, title 33, section 1342(p)(3)(B)(iii) (Public Law 100-4).
106 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(A)(3).

107 Exhibit A, Test Claim, filed November 10, 2011, page 585 (Order R9-2004-0001,
Section G.5.a.(8)).

108 Exhibit A, Test Claim, filed November 10, 2011, page 587 (Order R9-2004-0001,
Section H.1.b.).

109 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
110 Code of Federal Regulations, title 40, section 122.26(d)(2)(i)(B).

111 Code of Federal Regulations, title 40, section 122.26(d)(2)(i)(A), (F).
112 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(A), (B).
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or other similar means;''3 and inspections of all industrial and commercial facilities that
could contribute a significant pollutant load to the MS4."'* Although the prior permit did
not expressly state that reviewing facility monitoring data results, if the site monitors its
runoff, was required as part of the inspection, it did expressly require that the
inspections of industrial and commercial facilities include “but not be limited to” an
assessment of the site’s compliance with local ordinances and permits related to
stormwater runoff, including the implementation and maintenance of designated
minimum BMPs, and visual observations for non-stormwater discharges, potential illicit
connections, and potential discharge of pollutants in stormwater runoff.'> The prior
permit also required the permittee to carry out all inspections and monitoring, and to
enforce local stormwater ordinances on industrial and commercial facilities “as
necessary to maintain compliance with this Order,” including the permit’s receiving
water limitations and prohibitions banning any discharge of pollutant and non-
stormwater discharges into the MS4 that would cause or contribute to the violation of
water quality standards.''® Thus, these requirements are not new and, if anything, the
requirement to review monitoring data results, if the site monitors its runoff, simply
clarifies the existing legal requirement to assess a site’s compliance with local
ordinances and water quality standards. Moreover, there has been no shift of costs
from the State to the claimants. The claimants enforce their local permits, plans, and
ordinances, and the Water Boards enforce the General Industrial Permit.''” In addition,
the test claim permit states that if the Regional Board has conducted an inspection of an
industrial site during a particular year, the requirement for the responsible claimant to
inspect this facility during the same year is deemed satisfied.'8

Section G.1.-5. of the test claim permit requires the copermittees in a watershed
management area to develop a workplan to assess and prioritize the water quality
problems within the watershed’s receiving waters, identify sources of the highest priority
water quality problems, develop a watershed-wide BMP implementation strategy to
abate the highest priority water quality problems, and a monitoring strategy to evaluate

113 Exhibit A, Test Claim, filed November 10, 2011, pages 575-576 (Order R9-2004-
0001, Section D.1.).

114 Exhibit A, Test Claim, filed November 10, 2011, pages 589-590 (Order R9-2004-
0001, Section H.2.a., b.).

115 Exhibit A, Test Claim, filed November 10, 2011, pages 589-591 (Order R9-2004-
0001, Section H.2.a., b., d.).

116 Exhibit A, Test Claim, filed November 10, 2011, pages 574-575, 592 (Order R9-
2004-0001, Prohibitions and Receiving Water Limitations; Industrial/Commercial
Inspections, Section H.2.e.).

17 Exhibit A, Test Claim, filed November 10, 2011, page 441 (Fact Sheet/Technical
Report, Finding D.3.a.).

118 Exhibit A, Test Claim, filed November 10, 2011, page 244 (test claim permit, Section
F.3.b.4.(e)).
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BMP effectiveness and changing water quality prioritization in the watershed
management area.'’® A watershed workplan is not new. Under the prior permit, the
claimants were required to collaborate with other watershed permittees to develop and
implement a watershed stormwater management plan (watershed SWMP).120
However, staff finds that Sections G.1.d., G.3., G.4., and G.5. of the test claim permit
mandate a new program or higher level of service for the following new activities:

e The watershed BMP implementation strategy shall include a map of any
implemented and proposed BMPs. 2

e The copermittees shall pursue efforts to obtain any interagency agreements, or
other coordination efforts, with non-copermittee owners of the MS4 (such as
Caltrans, Native American tribes, and school districts) to control the contribution
of pollutants from one portion of the shared MS4 to another portion of the shared
MS4.122

e The watershed workplan must include the identification of the persons or entities
anticipated to be involved during the development and implementation of the
Watershed Workplan.123

e The annual watershed review meetings shall be open to the public and
adequately noticed.'?*

e Each permittee shall review and modify jurisdictional programs and JRMP annual
reports, as necessary, so they are consistent with the updated watershed
workplan. 12

Section K.3.a.-c. of the test claim permit requires that each claimant prepare an
individual JRMP annual report that covers implementation of its jurisdictional activities
during the past annual reporting period, and specifies the contents of the annual report,
which claimants contend includes new reporting requirements that constitute a

119 Exhibit A, Test Claim, filed November 10, 2011, pages 255-257 (test claim permit,
Sections G.1.-G.5.).

120 Exhibit A, Test Claim, filed November 10, 2011, page 595 (Order R9-2004-0001,
Sections K.1., 2.).

121 Exhibit A, Test Claim, filed November 10, 2011, page 255 (test claim permit, Section
G.1.d.).

122 Exhibit A, Test Claim, filed November 10, 2011, page 256 (test claim permit, Section
G.3.).

123 Exhibit A, Test Claim, filed November 10, 2011, page 256 (test claim permit, Section
G.4.).

124 Exhibit A, Test Claim, filed November 10, 2011, page 257 (test claim permit, Section
G.5.).

125 Exhibit A, Test Claim, filed November 10, 2011, page 257 (test claim permit, Section
G.5.).
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reimbursable state-mandated program.'?® Staff finds that Sections K.3.a. and K.3.b. do
not impose any new activities. Sections K.3.c.1.-4. impose new requirements to include
new information in the annual report, specifically, an annual reporting checklist and new
information identified in Table 5. Except for reporting on the claimant’'s own municipal
projects (which is not mandated by the state),’?’ staff finds the new requirements are
mandated by the state and impose a new program or higher level of service.

Section II.E.2.-5. of Attachment E., which is part of the Monitoring and Reporting
Program (MRP), requires the claimants to perform the following special studies:
Sediment Toxicity Study; Trash and Litter Investigation; Agricultural, Federal and Tribal
Input Study; and MS4 Receiving Water and Maintenance Study.'?® Staff finds that that
Attachment E., Sections I.E.2.-5. mandate a new program or higher level of service
within the meaning of article XIlI B, section 6 of the California Constitution.

Finally, the claimants plead language in Sections F., F.1., F.1.d., F.2.,, F.3.a.-d., and F.6.
of the test claim permit, which addresses development, construction, municipal facilities,
industrial/commercial facilities, residential areas, retrofitting and education, that provides
that each updated JRMP and the components of the program “must . . . effectively
prohibit non-storm water discharges, and prevent runoff discharges from the MS4 from
causing or contributing to a violation of water quality standards.”'?® The claimants
contend that the language imposes new requirements to develop and implement the
components in Section F. “in a manner that guarantees that those programs will prevent
the discharge of pollutants at a level that could cause or contribute to a violation of any
water quality standard as well as to prevent illicit discharges to the MS4,” and that such
requirements go beyond the MEP standard of federal law and constitute a new and/or
higher level of service.'® The claimants further allege that the requirements now
subject them to sanctions, including civil penalties and injunctive relief, for the failure to
achieve water quality standards.'®' Staff finds that the language at issue in Sections F.,

126 Exhibit A, Test Claim, filed November 10, 2011, pages 262-267 (test claim permit,
Section K.3.).

127 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.

128 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 75-81, 297-324 (Test
Claim narrative; Attachment E.) The claimants did not plead the other special studies
addressed in Attachment E., Sections Il.E.6. and 7. and, thus, this Decision does not
address those studies.

129 Exhibit A, Test Claim, filed November 10, 2011, page 208 (test claim permit, Section
F.).

130 Exhibit A, Test Claim, filed November 10, 2011, page 83 (Test Claim narrative).
131 Exhibit A, Test Claim, filed November 10, 2011, page 81 (Test Claim narrative).
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F.1.,F.1.d., F.2., F.3.a.-d., and F.6. of the test claim permit does not impose any new
requirements and, therefore, does not mandate a new program or higher level of
service. Federal law has long required the claimants “to implement and enforce an
ordinance, orders or similar means to prevent illicit discharges to the municipal separate
storm sewer system”'3? and to “effectively prohibit non-stormwater discharges into the
storm sewers.”'33 Both of these limitations address discharges coming into the MS4.
The claimants assert that the verb “prevent” is more stringent that “prohibit.” However,
this is not the case. Black’s Law Dictionary defines prohibit as: “To prevent, preclude,
or severely hinder.”'3* Merriam-Webster Dictionary defines prohibit as, “to prevent from
doing something.”’3% Thus, prevention is part of, and not more stringent than,
prohibition. Moreover, the requirement to prohibit non-storm water discharges through
and from their MS4 systems, implement a program to prevent illicit discharges, and
monitor to identify illicit discharges and exempted discharges that are a source of
pollution, has been in the claimants’ permits for the last 20 years.'3® Federal law
requires that NPDES permits include conditions to achieve water quality standards and
objectives.'¥” And receiving water limitations and discharge prohibitions into and from
MS4s in a manner causing a condition of pollution, causing exceedances of water
quality objectives, or causing a violation of water quality standards, have been in all
permits since 1999 when the State Board issued precedential order 99-05."38 Thus, the
requirement to prevent runoff discharges from the MS4 from causing or contributing to a
violation of water quality standards is not new.

132 United States Code, title 33, section 1342(p)(3)(B)(ii), emphasis added.

133 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(B)(1) (71 FR 33639,
June 12, 2006), emphasis added.

134 Exhibit J (1), Black’s Law Dictionary (11th ed. 2019), prohibit.

135 Exhibit J (32), Merriam-Webster Dictionary, prohibit, https://www.merriam-
webster.com/dictionary/prohibit?utm campaign=sd&utm medium=serp&utm source=js
onld (accessed on April 4, 2022).

136 Exhibit A, Test Claim, filed November 10, 2011, page 413 (Fact Sheet/Technical
Report).

137 United States Code, title 33, section 1311(b)(1)(C); United States Code, title 33,
section 1342(0)(3) (Public Law 100-4); Code of Federal Regulations, title 40, sections
122.41(d), 122.44(d)(1).

138 Exhibit A, Test Claim, filed November 10, 2011, pages 572-573, (Order R9-2004-
0001, Section A.1.-3.); Exhibit C, Water Boards’ Comments on the Test Claim filed
September 22, 2017, State Board Order WQ 2015-0075, pages 221-222.
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C. Pursuant to Government Code Section 17556(d), There Are No Costs
Mandated by the State When the Claimants Have Requlatory Authority to
Impose Fees (e.g., for LID, Hydromodification, Retrofitting, BMP
Maintenance Tracking, and Active/Passive Sediment Treatment). Although
the Remaining New State-Mandated Activities Result in Costs Mandated by
the State for the County and Cities From November 10, 2010, to
December 31, 2017, There Are No Costs Mandated by the State for
Riverside County Flood and Water Conservation District Because There Is
No Evidence in the Record that the District Was Forced to Spend Their
Local “Proceeds of Taxes.”

In order to be reimbursable, the mandated activities in these sections must result in
increased costs mandated by the state, forcing local government to incur “increased
actual expenditures of limited tax proceeds that are counted against the local
government’s spending limit.”'3° In addition, a finding of costs mandated by the state
means that none of the exceptions in Government Code section 17556 apply to deny
the claim. Government Code section 17556(d) states that the Commission shall not find
costs mandated by the state when:

The local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated program
or increased level of service. This subdivision applies regardless of
whether the authority to levy charges, fees, or assessments was enacted
or adopted prior to or after the date on which the statute or executive order
was enacted or issued.

Staff finds that:

a. The new state-mandated activities do not result in costs mandated by the state
for the Riverside County Flood and Water Conservation District because there is
no evidence in the record that the District was forced to spend its “proceeds of
taxes,” but instead used assessment revenue and contract funds from the
County and cities. 40

139 California Constitution, article XIIl B, section 6; Government Code sections 17514,
17561(a); County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th
1264, 1283; County of Los Angeles v. Commission on State Mandates (2003) 110
Cal.App.4th 1176, 1185, emphasis added.

140 Exhibit A, Test Claim, filed November 10, 2011, pages 102-103 (Declaration of
Stuart McKibbin, Chief of the Watershed Protection Division of the Riverside County
Flood Control and Water Conservation District, dated April 27, 2017) and pages 104-
105, paragraph 5 (Declaration of David Garcia, Project Manager within the Watershed
Protection Division of the Riverside County Flood Control and Water Conservation
District dated April 27, 2017); Exhibit J (37), Santa Margarita River Region, Report of
Waste Discharge (ROWD), January 15, 2009, pages 1, 16; Exhibit J (36), Riverside
County Flood Control and Water Conservation District’s Jurisdictional Runoff
Management Program (JRMP), June 30, 2012, page 13; Exhibit J (24), Excerpt from
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b. The County and cities have regulatory fee authority sufficient as a matter of law
to fund the new state-mandated activities required related to LID (Section
F.1.d.1., 2., 4., 7.), Hydromodification (Section F.1.h.), Retrofitting (Section
F.3.d.1-5.), BMP Maintenance Tracking (Section F.1.f.), and Active/Passive
Sediment Treatment (Section F.2.d.3.) pursuant to Government Code section
17556(d) and, thus, there are no costs mandated by the state for these activities.

c. The County and cities have constitutional and statutory authority to charge
property-related fees for the new state-mandated requirements related to the
SALs Wet Weather MS4 Discharge Monitoring Program (Section D.2. and
Attachment E., Section I1.B.3); Watershed Workplan (Sections G.1.-5.); the
Annual JRMP Reporting requirements (Sections K.3.c.1.- 4.); and Special
Studies (Section II.E.2.-5. of Attachment E.). Based on Howard Jarvis Taxpayers
Association v. City of Salinas (2002) 98 Cal.App.4th 1351, and Department of
Finance v. Commission on State Mandates,'*! these fees are subject to the voter
approval requirement in article Xlll D, section 6(c) from November 10, 2010, the
beginning date of the potential period of reimbursement, to December 31, 2017,
and, thus, the fee authority is not sufficient as a matter of law during this time
period to fund the costs of the mandated activities. Under these limited
circumstances, Government Code section 17556(d) does not apply, and there
are costs mandated by the state. Any fee revenues received must be identified
as offsetting revenue. In addition, reimbursement for this mandate from any
source, including but not limited to, service fees collected, federal funds, other
state funds, and other funds that are not the claimant’s proceeds of taxes shall
be identified and deducted from this claim.

Based on Paradise Irrigation District case and the Legislature’s enactment of
Government Code sections 57350 and 57351 (which overturned Howard Jarvis
Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351), there are
no costs mandated by the state on or after January 1, 2018, to comply with these
activities, because claimants have constitutional and statutory authority to charge
property-related fees for these costs subject only to the voter protest provisions
of article XIlII D, which is sufficient as a matter of law to cover the costs of the
mandated activities within the meaning of Government Code section 17556(d).

Conclusion

Accordingly, staff recommends that the Commission deny this Test Claim with respect
to the Riverside County Flood and Water Conservation District.

Riverside County Flood Control and Water Conservation District’'s Annual Budget,
Fiscal Year 2011-2012, pages 5, 6; Exhibit J (25), Excerpt from Riverside County Flood
Control and Water Conservation District's Comprehensive Annual Financial Report for
Year Ending June 30, 2015, pages 7, 9, 18.

141 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th
535, 579-581 (review denied March 1, 2023).
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Staff further recommends that the Commission partially approve this Test Claim for the
county and city copermittees, and find that the following activities impose a
reimbursable state-mandated program from November 10, 2010, the beginning date of
the potential period of reimbursement, to December 31, 2017:

A. SALs — Development and Submittal of Wet Weather MS4 Discharge Monitoring
Program
1. Collaborate with all permittees to develop a year-round, watershed based, wet
weather MS4 discharge monitoring program to sample a representative

percentage of the major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6)
and Attachment E. of the test claim permit, within each hydrologic subarea.4?

2. The principal copermittee shall submit to the Regional Board for review and
approval, a detailed draft of the wet weather MS4 discharge monitoring program
to be implemented. 43

B. Watershed Workplan

1. The watershed BMP implementation strategy shall include a map of any
implemented and proposed BMPs. 44

2. The copermittees shall pursue efforts to obtain any interagency agreements, or
other coordination efforts, with non-copermittee owners of the MS4 (such as
Caltrans, Native American tribes, and school districts) to control the contribution
of pollutants from one portion of the shared MS4 to another portion of the shared
MS4. 145

3. The watershed workplan must include the identification of the persons or entities
anticipated to be involved during the development and implementation of the
Watershed Workplan.146

4. The annual watershed review meetings shall be open to the public and
adequately noticed.#”

142 Exhibit A, Test Claim, filed November 10, 2011, page 206 (test claim permit, Section
D.2.).

143 Exhibit A, Test Claim, filed November 10, 2011, pages 206 and 309 (test claim
permit, Section D.2.).

144 Exhibit A, Test Claim, filed November 10, 2011, page 255 (test claim permit, Section
G.1.d.).

145 Exhibit A, Test Claim, filed November 10, 2011, page 256 (test claim permit, Section
G.3.).

146 Exhibit A, Test Claim, filed November 10, 2011, page 256 (test claim permit, Section
G.4.).

147 Exhibit A, Test Claim, filed November 10, 2011, page 257 (test claim permit, Section
G.5.).
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5. Each permittee shall review and modify jurisdictional programs and JRMP annual
reports, as necessary, so they are consistent with the updated watershed
workplan. 48

C. Annual JRMP Report

1. Include in the annual fiscal analysis a narrative description of circumstances
resulting in a 25 percent or greater annual change for any budget line items.4°

2. Provide in the annual report an updated timeframe for attainment of a desired
outcome level in the annual report when an assessment indicates that the
desired outcome level has not been achieved at the end of the projected
timeframe, but the review of the existing activities and BMPs are adequate, or
that the projected timeframe should be extended.'>°

3. Except for reporting on the claimants’ own municipal projects (which is not
eligible for reimbursement), provide the following information in the Checklist
pursuant to Section K.3.c.3.:

a. Construction:
1) Number of Active Sites
2) Number of Inactive Sites
3) Number of Sites Inspected
4) Number of Violations
b. New Development:
1) Number of Development Plan Reviews

2) Number of Projects Exempted from Interim/Final Hydromodification
Requirements

c. Post Construction Development:
1) Number of Priority Development Projects
2) Number of SUSMP Required Post-Construction BMP Inspections
3) Number of SUSMP Required Post-Construction BMP Violations

4) Number of SUSMP Required Post-Construction BMP Enforcement
Actions Taken

148 Exhibit A, Test Claim, filed November 10, 2011, page 257 (test claim permit, Section
G.5.).

149 Exhibit A, Test Claim, filed November 10, 2011, page 262 (test claim permit, Section
K.3.c.1.).

150 Exhibit A, Test Claim, filed November 10, 2011, page 262 (test claim permit, Section
K.3.c.2.).
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d. lllicit Discharges and Connections:
1) Number of IC/ID Eliminations
2) Number of IC/ID Violations

e. MS4 Maintenance:

1)

Total Miles of MS4 Inspected

f. Municipal/Commercial/Industrial:

1)
2)

Number of Facilities
Number of Violations %1

4. Except for reporting on the claimants’ own municipal projects (which is not
eligible for reimbursement), report the following information contained in Table 5
pursuant to Section K.3.c.4.:

a. New Development:

1)

2)

4)

All revisions to the SSMP, including where applicable: (b) updated
procedures for identifying pollutants of concern for each priority
development project; (c) updated treatment BMP ranking matrix; (d)
updated site design and treatment control BMP design standards.%?

Brief description of BMPs required at approved priority development
projects. Verification that site design, source control, and treatment BMPs
were required on all applicable priority development projects. %3

Name and location of all priority development projects that were granted a
waiver from implementing LID BMPs pursuant to Section F.1.d.4. during
the reporting period. %

Updated watershed-based BMP maintenance tracking database of
approved treatment control BMPs and treatment control BMP
maintenance within its jurisdiction, including updates to the list of high-

151 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 296 (test claim permit,
Section K.3.c.3., Attachment D.).

152 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 263 (test claim permit,
Section K.3.c.4., Table 5. New Development 2.).

153 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 263 (test claim permit,
Section K.3.c.4., Table 5. New Development 3.).

154 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 263 (test claim permit,
Section K.3.c.4., Table 5. New Development 4.).
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5)

1)

2)

3)

priority priority development projects; and verification that the
requirements of this Order were met during the reporting period.'%°

Name and brief description of all approved priority development projects
required to implement hydrologic control measures in compliance with
Section F.1.h. including a brief description of the management measures
planned to protect downstream beneficial uses and prevent adverse
physical changes to downstream stream channels. %

. Construction:

A description of planned ordinance updates within the next annual
reporting period, if applicable.%”

A description of any changes to procedures used for identifying priorities
for inspecting sites and enforcing control measures that consider the
nature of the construction activity, topography, and the characteristics of
soils and receiving water quality. '%®

Any changes to the designated minimum and enhanced BMPs.1%°

Include the following information in the summary of the inspection
program: (a) date of inspections conducted at each facility; (b) date of
enforcement actions by facility; (c) brief description of the effectiveness of
each high-level enforcement action at construction sites. 60

Supporting files must include a record of inspection dates, the results of
each inspection, photographs (if any), and a summary of any enforcement
actions taken. 6

155 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 263 (test claim permit,
Section K.3.c.4., Table 5. New Development 5.).

156 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. New Development 6.).

157 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Construction 1.).

158 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Construction 2.).

159 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Construction 3.).

160 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Construction 4.).

1617 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Construction 4.).
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c. Municipal (other than a claimant’s own development):

1)
2)
3)

4)

5)

7)

8)

Updated source inventory. 162
All changes to the designated municipal BMPs. 163

Descriptions of any changes to procedures to assure that flood
management projects assess the impacts on the water quality of receiving
water bodies. 64

Summary and assessment of BMP retrofits implemented at flood control
structures, including: (a) List of projects retrofitted; (b) List and description
of structures evaluated for retrofitting; (c) List of structures still needing to
be evaluated and the schedule for evaluation. 63

Include in the summary of the MS4 and MS4 facilities operations and
maintenance activities, the (a) Number and types of facilities
maintained. %6

Include (a) types of facilities and (b) summary of the inspection findings in
the summary of the municipal structural treatment control operations and
maintenance activities. %"

Include a list of facilities planned for bi-annual inspections and the
justification in the summary of the MS4 and MS4 facilities operations and
maintenance activities.%®

Include in the summary of the municipal areas/programs inspection
activities: (a) date of inspections conducted at each facility; (b) The BMP

162 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Municipal 1.).

163 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Municipal 2.).

164 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Municipal 3.).

165 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 264 (test claim permit,
Section K.3.c.4., Table 5. Municipal 4.).

166 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Municipal 5.a.).

167 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Municipal 5.).

168 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Municipal 6.c.).
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violations identified during the inspection by facility; (c) date of
enforcement actions by facility. 169

9) Description of activities implemented to address sewage infiltration into
the MS4.170

10)Description of BMPs and their implementation for unpaved roads
construction and maintenance. '’

. Commercial/Industrial:

1) Updated inventory of commercial/industrial sources of discharges.'?

2) Include the following information in the summary of the inspection
program: (a) date of inspections conducted at each facility or mobile
business; (b) The BMP violations identified during the inspection by
facility; (c) date of enforcement actions by facility or mobile business; (d)
brief description of the effectiveness each high-level enforcement actions
at commercial/industrial sites including the follow-up activities for each
facility. 73

3) All changes to designated minimum and enhanced BMPs.'74

. Residential:

1) All updated minimum BMPs required for residential areas and activities.'”®

2) Description of efforts to manage runoff and storm water pollution in
common interest areas and mobile home parks. 176

169 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Municipal 7.a.-c.).

170 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Municipal 8.).

71 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Municipal 9.).

172 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Commercial/Industrial 1.).

173 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Commercial/Industrial 2.).

174 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 265 (test claim permit,
Section K.3.c.4., Table 5. Commercial/Industrial 3.).

175 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Residential 1.).

176 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Residential 3.).
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f. Retrofitting Existing Development:

1) Updated inventory and prioritization of existing development identified as
candidates for retrofitting.'””

2) Description of efforts to retrofit existing developments during the reporting
year.178

3) Description of efforts taken to encourage private landowners to retrofit
existing development.'”®

4) A list of all retrofit projects that have been implemented, including site
location, a description of the retrofit project, pollutants expected to be
treated, and the tributary acreage of runoff that will be treated. 80

5) Any proposed retrofit or regional mitigation projects and time lines for
future implementation. 18’

g. Workplans:

1) Updated workplans including priorities, strategy, implementation schedule,
and effectiveness evaluation.8?

D. Special Studies

1. Sediment Toxicity Study

a. Develop and submit to the Regional Board by April 1, 2012, a workplan to
investigate the toxicity of sediment in streams and its potential impact on
benthic macroinvertebrate IBl scores. The study must be implemented in
conjunction with the stream assessment monitoring in Attachment E. The
study must include the following elements:

1) At least four stream assessment locations must be sampled, including one
reference site and one mass loading site. The selection of sites must be

77 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Retrofitting Existing Development 1.).

178 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Retrofitting Existing Development 2.).

179 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Retrofitting Existing Development 3.).

180 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Retrofitting Existing Development 4.).

181 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Retrofitting Existing Development 5.).

182 Exhibit A, Test Claim, filed November 10, 2011, pages 262, 266 (test claim permit,
Section K.3.c.4., Table 5. Workplans).
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done with consideration of subjectivity of receiving waters to discharges
from residential and agricultural land uses.

2) At a minimum, sampling must occur once per year at each site for at least
two years.

3) At a minimum, sediment toxicity analysis must include the measurement
of metals, pyrethroids, and organochlorine pesticides. The analysis must
include estimates of bioavailability based upon sediment grain size,
organic carbon, and receiving water temperature at the sampling site.
Acute and chronic toxicity testing must be done using Hyalella azteca.

b. Include the results and a discussion in the monitoring annual report including
an assessment of the relationship between observed IBl scores and all
variables measured. 83

2. Trash and Litter Investigation

a. Develop and submit to the Regional Board by September 1, 2012, a workplan
to assess trash (including litter) as a pollutant within receiving waters on a
watershed based scale. The copermittees must select a lead copermittee.
The study must include the following elements:

1) The lead copermittee must identify suitable sampling locations within the
Santa Margarita HU.

2) Trash at each location must be monitored a minimum of twice during the
wet season following a qualified monitoring storm event'8* and twice
during the dry season.

3) The lead copermittee must use the “Final Monitoring Workplan for the
Assessment of Trash in San Diego County Watersheds” and “A Rapid
Trash Assessment Method Applied to Waters of the San Francisco Bay
Region” to develop a monitoring protocol.

b. Include the results and a discussion in the monitoring annual report and must,
at a minimum, include source identification, an evaluation of BMPs for trash
reduction and prevention, and a description of any BMPs implemented in
response to study results. 8%

183 Exhibit A, Test Claim, filed November 10, 2011, page 314 (test claim permit,
Attachment E, Section II.LE.2.).

184 A qualified monitoring storm event is defined as a minimum of 0.1 inches of
precipitation preceded by 72 hours of dry weather.

185 Exhibit A, Test Claim, filed November 10, 2011, page 315 (test claim permit,
Attachment E, Section II.E.3.).
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3. Agricultural, Federal and Tribal Input Study

a. Develop and submit to the Regional Board by September 1, 2012, a workplan
to investigate the water quality of agricultural, federal, and tribal runoff that is
discharged into their MS4. The study must include the following elements:

1) The copermittees must identify a representative number of sampling
stations within their MS4 that receive discharges of agricultural, federal,
and tribal runoff that has not co-mingled with any other source. At least
one station from each category must be identified.

2) One storm event must be monitored at each sampling location each year
for at least two years.

3) At a minimum, analysis must include those constituents listed in Table 1 of
the MRP. Grab samples may be utilized, though composite samples are
preferred. The copermittees must also measure or estimate flow rates
and volumes of discharges into the MS4.

b. Include the results and a discussion from the study in the monitoring annual
report. 86

4. MS4 and Receiving Water Maintenance Study

a. Develop and submit to the Regional Board by April 1, 2012, a workplan to
investigate receiving waters that are considered part of the MS4 and that are
subject to continual vegetative clearance activities, for example, mowing. The
copermittees must assess the effects of the vegetation removal activities and
water quality, including, but not limited to, modification of biogeochemical
functions, in-stream temperatures, receiving water bed and bank erosion
potential, and sediment transport. The study must include the following
elements:

1) The copermittees must identify suitable sampling locations, including at
least one reference that is not subject to maintenance activities.

2) At a minimum, the copermittees must monitor pre- and post-maintenance
activities for indicator bacteria, turbidity, temperature, dissolved oxygen
and nutrients (nitrite, nitrate, total Kjeldahl nitrogen, ammonia and total
phosphorous). The copermittees must also measure or estimate flow
rates and volumes.

b. Include the results and a discussion from the study in the annual monitoring
report including the relevance of findings to CWA section 303(d) listed
impaired waters. 87

186 Exhibit A, Test Claim, filed November 10, 2011, pages 315-316 (test claim permit,
Attachment E, Section II.E.4.).

187 Exhibit A, Test Claim, filed November 10, 2011, page 316 (test claim permit,
Attachment E, Section II.LE.5.).
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All other activities and sections of the test claim permit pled by the claimants and costs
claimed are recommended for denial.

The Proposed Decision further provides that any fee revenues received must be
identified as offsetting revenue. In addition, reimbursement for this mandate from any
source, including but not limited to, service fees collected, federal funds, other state
funds, and other funds that are not the claimant’s proceeds of taxes shall be identified
and deducted from this claim.

Staff Recommendation

Staff recommends that the Commission adopt the Proposed Decision to partially
approve the Test Claim and authorize staff to make any technical, non-substantive
changes to the Proposed Decision following the hearing.

44

California Regional Water Quality Control Board, San Diego Region, Order No. R9-2010-0016, 11-TC-03
Proposed Decision



BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIM Case No.: 11-TC-03

California Regional Water Quality Control | California Regional Water Quality Control
Board, San Diego Region, Order No. R9- | Board, San Diego Region, Order No. R9-
2010-0016, Sections, B.2.; C., F.4.d., 2010-0016

F.4.e., and Attachment E., Section II.C.; DECISION PURSUANT TO

geff‘?'; [2)d21|g; 26-’ 4_-’F7-1’ F Lg /0., | GOVERNMENT CODE SECTION 17500
- whay - - . L¥] . -e- -e-, . -I-, . -a- L¥] ET SEQ.; CALIFORN'A CODE OF

F.3.b.4.a.ii.; F.3.d.1.-5.; G.1.-5.; K.3.a.-c.;
’ Lo i ' | REGULATIONS, TITLE 2, DIVISION 2,
Attachment E., Section Il.E.2.-5.; and CHAPTER 2.5, ARTICLE 7.

Sections F., F.1.,F.1.d., F.2., F.3.a.-d.,
and F.6., Adopted November 10, 2010 (Adopted September 22, 2023)

Filed on November 10, 2011188

County of Riverside, Riverside County
Flood Control and Water Conservation
District, Cities of Murrieta, Temecula, and
Wildomar, Claimants

DECISION

The Commission on State Mandates (Commission) heard and decided this Test Claim
during a regularly scheduled hearing on September 22, 2023. [Witness list will be
included in the adopted Decision.]

The law applicable to the Commission’s determination of a reimbursable state-
mandated program is article XIlII B, section 6 of the California Constitution, Government
Code sections 17500 et seq., and related case law.

The Commission [adopted/modified] the Proposed Decision to [approve/partially
approve/deny] the Test Claim by a vote of [vote will be included in the adopted
Decision], as follows:

Member Vote

[Lee Adams, County Supervisor

Jennifer Holman, Representative of the Director of the Office of Planning and
[Research

Gayle Miller, Representative of the Director of the Department of Finance,
Chairperson

188 Note that the Test Claim was revised on December 2, 2011, and April 28, 2017, and
was corrected on August 5, 2021.
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|Member Vote

[Renee Nash, School District Board Member

Sarah Olsen, Public Member

[Lynn Paquin, Representative of the State Controller, Vice Chairperson

Spencer Walker, Representative of the State Treasurer

Summary of the Findings

This Test Claim, which was timely filed, alleges reimbursable costs mandated by the
state for the County of Riverside, Riverside County Flood Control and Water
Conservation District (District), Cities of Murrieta, Temecula, and Wildomar (claimants),
to comply with conditions of the National Pollutant Discharge Elimination System
Program (NPDES) permit, Order No. R9-2010-0016 (test claim permit) issued by the
California Regional Water Quality Control Board, San Diego Region (Regional Board).
The claimants have properly pled the following sections of the test claim permit
pursuant to Government Code section 17553, alleging these sections impose a
reimbursable state-mandated program within the meaning of article XllI B, section 6 of
the California Constitution: Sections B.2.; C., F.4.d., F.4.e., and Attachment E., Section
II.C.; SectionD.; F.1.d.1.,2.,4.,7.,F1.h,; F.1.f; F.2.d.3.,F.2.e.6.e.; F.1.i., F.3.a.10;
F.3.b.4.a.ii.; F.3.d.1.-5.; G.1.-5.; K.3.a.-c.; Attachment E., Section I.E.2.-5.; and
Sections F., F.1., F.1.d., F.2., F.3.a.-d., and F.6.

The Commission finds that some of the sections of the test claim permit pled by the
claimants impose a state-mandated new program or higher level of service, and others
do not.

Section B.2., of the test claim permit removes landscape irrigation, irrigation water, and
lawn watering from the exempt, non-prohibited list of non-stormwater discharges
requiring the claimants to effectively prohibit them from entering the MS4 by
implementing a program to detect and remove these illicit discharges. This provision is
required by federal law when the discharge is identified as a source of pollution® and
was required under the prior permit.’® Thus, the Commission finds the provision is not
new. Both the claimants and the Regional Board identified landscape irrigation,
irrigation water, and lawn watering as a source of non-stormwater pollution®! leaving

189 Code of Federal Regulations, title 40, section 122.26(d)(2)(IV)(B)(1).

190 Exhibit A, Test Claim, filed November 10, 2011, page 572 (Order R9-2004-0001,
Section B.2.); see also, Exhibit J (33), NPDES Permit Application Regulations for Storm
Water Discharges; Final Rule, 55 Federal Register 47990 (November 16, 1990), page
48, which states: “However, the Director may include permit conditions that either
require municipalities to prohibit or otherwise control any of these types of discharges
where appropriate.”

191 Exhibit A, Test Claim, filed November 10, 2011, pages 473-476 (Fact
Sheet/Technical Report).
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the Regional Board with no discretion, but to remove the exemption and require the
claimants to effectively prohibit these non-stormwater discharges from entering the MS4
in compliance with federal law. Reimbursement under article Xlll B, section 6 of the
California Constitution is not required if the statute or executive order imposes a
requirement that is expressly mandated by federal law.'®2 Moreover, this provision it is
not new but simply makes the claimants comply with longstanding federal law which
prohibits non-stormwater discharges.'%

Sections C., and F.4.d., and F.4.e., and Section II.C. of Attachment E., of the test claim
permit require dry weather monitoring and field screening for 18 pollutants specified in
the permit, and if a pollutant is shown to exceed the non-stormwater action level (NAL),
which is based on existing water quality standards, then the claimants are required to
investigate, identify and remove the source of the illicit, non-stormwater discharge. The
Commission finds that these sections of the permit do not mandate a new program or
higher level of service. Instead, the test claim permit simply identifies action levels for
each pollutant consistent with existing water quality standards that, if detected in dry
weather monitoring and field screening to be in excess of the action level, triggers the
investigation, identification of the discharge, removal, and reporting activities required
by existing federal law.'%* The claimants do not violate the permit by exceeding the
action level, as implied by the claimants; rather a violation occurs only if a permittee fails
to timely implement the required actions following an exceedance of an action level.%
In this sense, the action levels established in the test claim permit function the same as
the prior permit, which required the claimants to identify criteria to determine if
significant sources of pollutants were present in dry weather non-stormwater discharges
consistent with water quality objectives.'® Under both permits, the action levels or
criteria are intended to determine the presence of an illicit discharge, which then triggers
the federal requirements to investigate, identify, and remove the illicit discharge, and
report the findings to the Regional Board.

192 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 71; Hayes v.
Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1592; County of Los
Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 816; San Diego
Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 879-880;
Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 763;
Government Code section 17556(c).

193 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 877.

194 Code of Federal Regulations, title 40, sections 122.26(d)(2)(iv)(B), 122.41, 122.48,
and Part 27 (reporting).

195 Exhibit A, Test Claim, filed November 10, 2011, page 203 (Directive C.3.).
196 Exhibit A, Test Claim, filed November 10, 2011, page 594 (Order R9-2004-0001,
Section J.4.).
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Section D. of the test claim permit establishes Stormwater Action Levels (SALs) for
seven pollutants that, if shown to be in excess of the SAL during monitoring, the
claimant is required to implement stormwater controls and reduce the discharge to the
maximum extent practicable (MEP) to meet water quality standards. The Commission
finds that the following new activities required by Section D.2. (and Attachment E.,
Section 11.B., which is incorporated by reference into Section D. of the test claim permit)
mandates a new program or higher level of service:

e Collaborate with all permittees to develop a year-round, watershed based, wet
weather MS4 discharge monitoring program to sample a representative
percentage of the major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6)
and Attachment E. of the test claim permit, within each hydrologic subarea.'®’

e The principal copermittee shall submit to the Regional Board for review and
approval, a detailed draft of the wet weather MS4 discharge monitoring program
to be implemented. %

However, the remaining requirements to implement the monitoring, analyze the
monitoring samples to determine if they meet water quality standards, determine the
source of a pollutant, and evaluate and modify BMPs and work plans if an exceedance
of a SAL exists, are not new and, do not mandate a new program or higher level of
service. The SALs themselves do not impose any new mandated activities. The SALs
imposed by the test claim permit are simply numbers that reflect the existing water
quality standards applicable to the waterbodies in the Basin Plan, the California Toxics
Rule (CTR), and the US EPA Water Quality Criteria for the pollutants at issue, and if
there is an exceedance of a SAL detected with monitoring, then the claimants have to
address those exceedances by implementing or modifying BMPs to the MEP. Thus, the
Regional Board has imposed an iterative, BMP-based compliance regime, using the
SALs as a target, or trigger, but leaving substantial flexibility to the permittees to
determine how to comply with long-standing federal requirements to monitor, implement
BMPs, and report exceedances to the Regional Board.'®°

Sections F.1.d.1., 2., 4., 7., and F.1.h. and F.3.d.1.-5., of the test claim permit requires,
in the continuing effort to reduce the discharges of stormwater pollution from the MS4 to
the MEP and to prevent those discharges from causing or contributing to a violation of
water quality standards, an updated Standard Stormwater Mitigation Plan (SSMP) for
review of priority development projects proposed by residential, commercial, industrial,

197 Exhibit A, Test Claim, filed November 10, 2011, page 206 (test claim permit, Section
D.2.).

198 Exhibit A, Test Claim, filed November 10, 2011, pages 206 and 309 (test claim
permit, Section D.2., which incorporates by reference Attachment E., Section 11.B.3.).

199 United States Code, title 33, section 1342(p)(3)(B)(iii) (Public Law 100-4); Code of
Federal Regulations, title 40, section 122.26(d)(2)(iv); Code of Federal Regulations, title
40, section 122.44(i)(1); Exhibit A, Test Claim, filed November 10, 2011, page 573
(Order R9-2004-0001, Section C.2.).
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mixed-use, and public project proponents and the implementation of LID site design
BMPs at new development and redevelopment projects; the development of a
hydromodification plan to manage increases in runoff discharge rates and durations
from priority development projects; and the development and implementation of a
retrofitting program to reduce the impacts from hydromodification and promote LID
BMPs. The Commission finds that:

e All LID, hydromodification, and retrofitting costs required by Sections F.1.d.1., 2.,
4.,7.,and F.1.h. and F.3.d.1.-5. of the test claim permit and incurred and
triggered by a project proponent of a municipal priority development project are
not mandated by the state and do not impose a new program or higher level of
service because such costs are incurred at the discretion of the local agency, are
not unique to government, and do not provide a governmental service to the
public.2%0

e The remaining new LID, hydromodification, and retrofitting administrative,
planning, and regulatory activities required by Sections F.1.d.1., 2., 4., 7., and
F.1.h., and F.3.d.1.5. are mandated by the state and impose a new program or
higher level of service.

Section F.1.f. of the test claim permit requires each copermittee, as part of their
Jurisdictional Runoff Management Program (JRMP), to develop and maintain a
watershed-based database.?°’ The database shall track and inventory all approved
structural post-construction BMPs and BMP maintenance for existing municipal,
industrial, commercial, and residential projects within its jurisdiction since July 2005;
conduct inspections of the projects as specified; and verify that approved post-
construction BMPs are operating effectively and have been adequately maintained as
specified in the permit.2°2 The Commission finds that, except as applicable to a
claimant’s own municipal development (which is not mandated by the state)?%3, the

200 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.

201 Exhibit A, Test Claim, filed November 10, 2011, page 21, 57-58 (Test Claim
narrative).

202 Exhibit A, Test Claim, filed November 10, 2011, pages 221-222 (test claim permit,
Section F.1.f.).

203 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.
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following activities are newly required by Section F.1.f., of the test claim permit and
constitute state-mandated new programs or higher levels of service:

e Develop and maintain a watershed-based database to track and inventory all
projects, within its jurisdiction, that have a final approved SSMP with structural
post-construction BMPs implemented since July 2005. The database must
include information on BMP type; location; watershed; date of construction; the
party responsible for maintenance, maintenance verifications, and corrective
actions; and whether the site was referred to the local vector control agency.?%

o Verify that the required structural post-construction BMPs on inventoried
residential projects have been implemented, are maintained, and are operating
effectively every five years. Verification can be made through inspections, self-
certifications, surveys, or other equally effective approaches.?%°

e Annually inspect the required structural post-construction BMPs at high priority
residential projects.2%

e For all inventoried projects, verifications performed through a means other than
direct copermittee inspection, adequate documentation must be submitted to the
copermittee to provide assurance that the required maintenance has been
completed.2%”

¢ Inspections of the required structural post-construction BMPs at all inventoried
projects must note observations of vector conditions and, where conditions are
contributing to mosquito production, the copermittee is required to notify the local
vector control agency.?%®

All other activities required by Section F.1.f. are not new and, thus, do not impose a new
program or higher level of service.

Sections F.2.d.3. and F.2.e.6.e. of the test claim permit require the claimants to require
the implementation of Active/Passive Sediment Treatment (AST)?%° at construction sites

204 Exhibit A, Test Claim, filed November 10, 2011, page 221 (test claim permit, Section
FAf£1).

205 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.f£2.b.i.).

206 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.£.2.b.ii.).

207 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.£2.b.v.).

208 Exhibit A, Test Claim, filed November 10, 2011, page 222 (test claim permit, Section
F.1.£.2.b.vii.).

209 Active/Passive Sediment Treatment is defined as “[u]sing mechanical, electrical or
chemical means to flocculate or coagulate suspended sediment for removal from runoff
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that are determined by the copermittee to be an exceptional threat to water quality, and
to review site monitoring data, if the site monitors its runoff, as part of construction site
inspections.?'® The Commission finds that Section F.2.d.3. imposes a state-mandated
new program or higher level of service only when the claimant is acting in its regulatory
capacity and is performing the following activity for construction sites other than its own:

¢ Require implementation of AST for sediment at construction sites other than its
own (or portions thereof) that are determined to be an exceptional threat to water
quality.?"!

However, with respect to a local agency’s own municipal construction sites, the
requirement to implement AST is not mandated by the state, but is triggered by a local
discretionary decision to construct new municipal projects.?'?2 Moreover, implementing
AST at a local agency’s own municipal construction site does not impose a new
program or higher level of service because such costs are not unique to government
and do not provide a governmental service to the public. The Commission also finds
that Section F.2.e.6.e. of the test claim permit, which requires that inspections of
construction sites must include a review of facility monitoring data results if the site
monitors its runoff, is not new, and does not impose a new program or higher level of
service.

Sections F.1.i., and F.3.a.10. of the test claim permit require erosion and sediment
control BMPs after construction of new unpaved roads and during maintenance
activities on unpaved roads. Federal law requires permittees to reduce the discharge of
pollutants to the MEP?'3 and to submit a proposed management program including
operating and maintaining public streets, roads, and highways to reduce the impact on
receiving waters.?'* The prior permit required the prevention or reduction of pollutants

from construction sites prior to discharge. Exhibit A, Test Claim, filed November 10,
2011, page 283 (test claim permit, Attachment C).

210 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 59-60. The claimants
have not alleged any other activities in Section F.2.d., and, thus, only Sections F.2.d.3.
and F.2.e.6.e. of the test claim permit are analyzed in this Decision.

211 Exhibit A, Test Claim, filed November 10, 2011, page 231 (test claim permit, Section
F.2.d.3.).

212 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.

213 United States Code, title 33, section 1342(p)(3)(B)(iii) (Public Law 100-4).
214 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(A)(3).
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in runoff to the MEP during all phases of construction?'> and from all existing
development including roads.2'® Thus, these requirements are not new and, if anything,
they simply clarify the existing legal requirement to assess a site’s compliance with local
ordinances and water quality standards.2'” Accordingly, the Commission finds that
Sections F.1.i., and F.3.a.10. are not new requirements imposed or shifted by the state,
and do not constitute a new program or higher level of service.

Section F.3.b.4.a.ii. of the test claim permit requires that the inspection of industrial and
commercial sites include a review of site monitoring data if the site monitors its runoff.
The Commission finds that the requirement imposed by Section F.3.b.4.a.ii. clarifies the
existing legal requirement to assess a site’s compliance with local ordinances and water
quality standards, but is not a new requirement and does not impose a new program or
higher level of service. Federal regulations require that large and medium MS4
dischargers demonstrate adequate legal authority, through ordinance, permit, or other
means, to prohibit illicit discharges;2'® control pollutants to the MS4 from stormwater
discharges associated with industrial activity; carry out inspections, surveillance, and
monitoring to ensure compliance with the permit conditions;2'® reduce pollutants from
runoff from commercial areas; and perform inspections to implement and enforce
ordinances.??® The prior permit required the permittees to have adequate legal
authority to control pollutant discharges into and from the MS4 through ordinance,
statute, permit, contract, or other similar means;??! and inspections of all industrial and
commercial facilities that could contribute a significant pollutant load to the MS4.222
Although the prior permit did not expressly state that reviewing facility monitoring data
results, if the site monitors its runoff, was required as part of the inspection, it did
expressly require that the inspections of industrial and commercial facilities include “but
not be limited to” an assessment of the site’s compliance with local ordinances and
permits related to stormwater runoff, including the implementation and maintenance of
designated minimum BMPs, and visual observations for non-stormwater discharges,

215 Exhibit A, Test Claim, filed November 10, 2011, page 585 (Order R9-2004-0001,
Section G.5.a.(8)).

216 Exhibit A, Test Claim, filed November 10, 2011, page 587 (Order R9-2004-0001,
Section H.1.b.).

217 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
218 Code of Federal Regulations, title 40, section 122.26(d)(2)(i)(B).

219 Code of Federal Regulations, title 40, section 122.26(d)(2)(i)(A), (F).
220 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(A), (B).

221 Exhibit A, Test Claim, filed November 10, 2011, pages 575-576 (Order R9-2004-
0001, Section D.1.).

222 Exhibit A, Test Claim, filed November 10, 2011, pages 589-590 (Order R9-2004-
0001, Section H.2.a.b.).
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potential illicit connections, and potential discharge of pollutants in stormwater runoff.?23
The prior permit also required the permittee to carry out all inspections and monitoring,
and to enforce local stormwater ordinances on industrial and commercial facilities “as
necessary to maintain compliance with this Order,” including the permit’s receiving
water limitations and prohibitions banning any discharge of pollutant and non-
stormwater discharges into the MS4 that would cause or contribute to the violation of
water quality standards.?** Thus, these requirements are not new and, if anything, the
requirement to review monitoring data results, if the site monitors its runoff, simply
clarifies the existing legal requirement to assess a site’s compliance with local
ordinances and water quality standards. Moreover, there has been no shift of costs
from the State to the claimants. The claimants enforce their local permits, plans, and
ordinances, and the Water Boards enforce the General Industrial Permit.??® In addition,
the test claim permit states that if the Regional Board has conducted an inspection of an
industrial site during a particular year, the requirement for the responsible claimant to
inspect this facility during the same year is deemed satisfied.?2¢

Sections G.1.-5. of the test claim permit require the copermittees in a watershed
management area to develop a workplan to assess and prioritize the water quality
problems within the watershed’s receiving waters, identify sources of the highest priority
water quality problems, develop a watershed-wide BMP implementation strategy to
abate the highest priority water quality problems, and a monitoring strategy to evaluate
BMP effectiveness and changing water quality prioritization in the watershed
management area.??” The requirement for a watershed workplan is not new. Under the
prior permit, the claimants were required to collaborate with other watershed permittees
to develop and implement a watershed stormwater management plan (watershed
SWMP).222 However, Sections G.1.d, G.3., G.4., and G.5. of the test claim permit
mandate a new program or higher level of service for the following new activities:

223 Exhibit A, Test Claim, filed November 10, 2011, pages 589-591 (Order R9-2004-
0001, Section H.2.a., b., d.).

224 Exhibit A, Test Claim, filed November 10, 2011, pages 574-575, 592 (Order R9-
2004-0001, Prohibitions and Receiving Water Limitations; Industrial/Commercial
Inspections, Section H.2.e.).

225 Exhibit A, Test Claim, filed November 10, 2011, page 441 (Fact Sheet/Technical
Report, Finding D.3.a.).

226 Exhibit A, Test Claim, filed November 10, 2011, page 244 (test claim permit, Section
F.3.b.4.(e)).

227 Exhibit A, Test Claim, filed November 10, 2011, pages 255-257 (test claim permit,
Sections G.1.-G.5.).

228 Exhibit A, Test Claim, filed November 10, 2011, page 595 (Order R9-2004-0001,
Sections K.1., 2.).
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The watershed BMP implementation strategy shall include a map of any
implemented and proposed BMPs.?2°

The copermittees shall pursue efforts to obtain any interagency agreements, or
other coordination efforts, with non-copermittee owners of the MS4 (such as
Caltrans, Native American tribes, and school districts) to control the contribution
of pollutants from one portion of the shared MS4 to another portion of the shared
MS4 230

The watershed workplan must include the identification of the persons or entities
anticipated to be involved during the development and implementation of the
Watershed Workplan.23

The annual watershed review meetings shall be open to the public and
adequately noticed.?3?

Each permittee shall review and modify jurisdictional programs and JRMP annual
reports, as necessary, so they are consistent with the updated watershed
workplan.233

Section K.3.a.-c. of the test claim permit requires that each claimant prepare an
individual JRMP annual report that covers implementation of its jurisdictional activities
during the past annual reporting period, and specifies the contents of the annual report,
which claimants contend includes a new reporting requirements that constitute a
reimbursable state-mandated program.?** The Commission finds that Sections K.3.a.
and K.3.b. do not impose any new activities. The Commission also finds that Sections
K.3.c.1.-4. impose some new requirements to include new information in the annual
report, an annual reporting checklist, and new information identified in Table 5, and
except for reporting on the claimant’s own municipal projects (which is not mandated by

229 Exhibit A, Test Claim, filed November 10, 2011, page 255 (test claim permit, Section
G.1.d.).

230 Exhibit A, Test Claim, filed November 10, 2011, page 256 (test claim permit, Section

231 Exhibit A, Test Claim, filed November 10, 2011, page 256 (test claim permit, Section

232 Exhibit A, Test Claim, filed November 10, 2011, page 257 (test claim permit, Section

233 Exhibit A, Test Claim, filed November 10, 2011, page 257 (test claim permit, Section

234 Exhibit A, Test Claim, filed November 10, 2011, pages 262-267 (test claim permit,
Section K.3.).
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the state)?®®, the new requirements are mandated by the state and impose a new
program or higher level of service.

Section II.E.2.-5. of Attachment E., which is part of the Monitoring and Reporting
Program (MRP), requires the claimants to perform the following special studies:
Sediment Toxicity Study; Trash and Litter Investigation; Agricultural, Federal and Tribal
Input Study; and MS4 Receiving Water and Maintenance Study.?*® The Commission
finds that that Attachment E., Sections II.E.2.-5. mandate a new program or higher level
of service within the meaning of article XllI B, section 6 of the California Constitution.

Finally, the claimants plead particular language that appears in Sections F., F.1., F.1.d.,
F.2., F.3.a.-d., and F.6. of the test claim permit, which address development,
construction, municipal facilities, industrial/commercial facilities, residential areas,
retrofitting and education, and contain language that provides that each updated JRMP
and the components of the program “must . . . effectively prohibit non-storm water
discharges, and prevent runoff discharges from the MS4 from causing or contributing to
a violation of water quality standards.”?®” The claimants contend that the language
imposes new requirements to develop and implement the components in Section F. “in
a manner that guarantees that those programs will prevent the discharge of pollutants at
a level that could cause or contribute to a violation of any water quality standard as well
as to prevent illicit discharges to the MS4,” and that such requirements go beyond the
MEP standard of federal law and constitute a new or higher level of service.?®® The
claimants further allege that the requirements now subject them to sanctions, including
civil penalties and injunctive relief, for the failure to achieve water quality standards.?*®
The Commission finds that the language at issue in Sections F., F.1., F.1.d., F.2,,
F.3.a.-d., and F.6. of the test claim permit does not impose any new requirements and,
therefore, does not mandate a new program or higher level of service. Federal law has
long required the claimants “to implement and enforce an ordinance, orders or similar
means to prevent illicit discharges to the municipal separate storm sewer system”?40

235 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th
727, 754 [citing City of Sacramento v. State (1990) 50 Cal.3d 51, 74]; Department of
Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 1368
(POBRA); Coast Community College Dist. v. Commission on State Mandates (2022)
(2022) 13 Cal.5th 800, 815-817.

236 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 75-81, 297-324 (Test
Claim narrative; Attachment E.) The claimants did not plead the other special studies
addressed in Attachment E., Sections Il.E.6. and 7. and, thus, this Decision does not
address those studies.

237 Exhibit A, Test Claim, filed November 10, 2011, page 208 (test claim permit, Section
F.).

238 Exhibit A, Test Claim, filed November 10, 2011, page 83 (Test Claim narrative).
239 Exhibit A, Test Claim, filed November 10, 2011, page 81 (Test Claim narrative).
240 United States Code, title 33, section 1342(p)(3)(B)(ii), emphasis added.

95

California Regional Water Quality Control Board, San Diego Region, Order No. R9-2010-0016, 11-TC-03
Proposed Decision



and to “effectively prohibit non-stormwater discharges into the storm sewers.”?*" Both
of these limitations address discharges coming into the MS4. The claimants assert that
the verb “prevent” is more stringent that “prohibit.” However, this is not the case.
Black’s Law Dictionary defines prohibit as: “To prevent, preclude, or severely
hinder.”?*2 Merriam-Webster Dictionary defines prohibit as, “to prevent from doing
something.”?*3 Thus, prevention is part of, and not more stringent than, prohibition.
Moreover, the requirement to prohibit non-storm water discharges through and from
their MS4 systems, implement a program to prevent illicit discharges, and monitor to
identify illicit discharges and exempted discharges that are a source of pollution, has
been in the claimants’ permits for the last 20 years.?** Federal law requires that
NPDES permits include conditions to achieve water quality standards and objectives.?4°
And receiving water limitations and prohibition of discharges into and from MS4s in a
manner causing a condition of pollution, causing exceedances of water quality
objectives, or causing a violation of water quality standards, have been in all permits
since 1999 when the State Water Resources Control Board (State Board) issued
precedential order 99-05.246 Thus, the requirement to prevent runoff discharges from
the MS4 from causing or contributing to a violation of water quality standards is not new.

In order to be reimbursable, the new mandated activities must result in increased costs
mandated by the state, forcing local government to incur “increased actual expenditures
of limited tax proceeds that are counted against the local government’s spending
limit.”?47 In addition, a finding of costs mandated by the state means that none of the
exceptions in Government Code section 17556 apply to deny the claim. Government
Code section 17556(d) states that the Commission shall not find costs mandated by the

241 Code of Federal Regulations, title 40, section 122.26(d)(2)(iv)(B)(1) (71 FR 33639,
June 12, 2006), emphasis added.

242 Exhibit J (1), Black’s Law Dictionary (11th ed. 2019), prohibit.

243 Exhibit J (32), Merriam-Webster Dictionary, prohibit, https://www.merriam-
webster.com/dictionary/prohibit?utm campaign=sd&utm medium=serp&utm source=js
onld (accessed on April 4, 2022).

244 Exhibit A, Test Claim, filed November 10, 2011, page 413 (Fact Sheet/Technical
Report).

245 United States Code, title 33, section 1311(b)(1)(C); United States Code, title 33,
section 1342(0)(3) (Public Law 100-4); Code of Federal Regulations, title 40, sections
122.41(d), 122.44(d)(1).

246 Exhibit A, Test Claim, filed November 10, 2011, pages 572-573, (Order R9-2004-
0001, Section A.1.-3.); Exhibit C, Water Boards’ Comments on the Test Claim, filed
September 22, 2017, State Water Board Order WQ 2015-0075, pages 221-222.

247 California Constitution, article XlII B, section 6; Government Code sections 17514,
17561(a); County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th
1264, 1283; County of Los Angeles v. Commission on State Mandates (2003) 110
Cal.App.4th 1176, 1185, emphasis added.
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state when “[t]he local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated program or increased
level of service.”

The Commission finds that:

a. The new state-mandated activities do not result in costs mandated by the state
for Riverside County Flood and Water Conservation District because there is no
evidence in the record that the District was forced to spend its “proceeds of
taxes,” but instead used assessment revenue and contract funds from the
County and cities.?48

b. The County and cities have regulatory fee authority sufficient as a matter of law
to fund the new state-mandated activities required related to LID (Section
F.1.d.1., 2., 4., 7.), Hydromodification (Section F.1.h.), Retrofitting (Section
F.3.d.1-5.), BMP Maintenance Tracking (Section F.1.f.), and Active/Passive
Sediment Treatment (Section F.2.d.3.) pursuant to Government Code section
17556(d) and, thus, there are no costs mandated by the state for these activities.

c. The County and cities have constitutional and statutory authority to charge
property-related fees for the new state-mandated requirements related to the
SALs Wet Weather MS4 Discharge Monitoring Program (Section D.2.);
Watershed Workplan (Sections G.1.-5.); the Annual JRMP Reporting
requirements (Sections K.3.c.1.-4. and Table 5.); and Special Studies (Section
II.E.2.-5. of Attachment E.). Based on Howard Jarvis Taxpayers Association v.
City of Salinas (2002) 98 Cal.App.4th 1351, and Department of Finance v.
Commission on State Mandates,?*° these fees are subject to the voter approval
requirement in article XllI D, section 6(c) from November 10, 2010, the beginning
date of the potential period of reimbursement, to December 31, 2017, and, thus,
the fee authority is not sufficient as a matter of law during this time period to fund
the costs of the mandated activities. Under these limited circumstances,

248 Exhibit A, Test Claim, filed November 10, 2011, pages 102-103 (Declaration of
Stuart McKibbin, Chief of the Watershed Protection Division of the Riverside County
Flood Control and Water Conservation District, dated April 27, 2017) and pages 104-
105, paragraph 5 (Declaration of David Garcia, Project Manager within the Watershed
Protection Division of the Riverside County Flood Control and Water Conservation
District dated April 27, 2017); Exhibit J (37), Santa Margarita River Region, Report of
Waste Discharge (ROWD), January 15, 2009, pages 1, 16; Exhibit J (36), Riverside
County Flood Control and Water Conservation District’s Jurisdictional Runoff
Management Program (JRMP), June 30, 2012, page 13; Exhibit J (24), Excerpt from
Riverside County Flood Control and Water Conservation District’'s Annual Budget,
Fiscal Year 2011-2012, pages 5, 6; Exhibit J (25), Excerpt from Riverside County Flood
Control and Water Conservation District's Comprehensive Annual Financial Report for
Year Ending June 30, 2015, pages 7, 9, 18.

249 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th
535, 579-581 (review denied March 1, 2023).
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Government Code section 17556(d) does not apply, and there are costs
mandated by the state. Any fee revenues received must be identified as
offsetting revenue. In addition, reimbursement for this mandate from any source,
including but not limited to, service fees collected, federal funds, other state
funds, and other funds that are not the claimant’s proceeds of taxes shall be
identified and deducted from this claim.

Based on Paradise Irrigation District case and the Legislature’s enactment of
Government Code sections 57350 and 57351 (which overturned Howard Jarvis
Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351), there are
no costs mandated by the state on or after January 1, 2018, to comply with these
activities, because claimants have constitutional and statutory authority to charge
property-related fees for these costs subject only to the voter protest provisions
of article XIlII D, which is sufficient as a matter of law to cover the costs of the
mandated activities within the meaning of Government Code section 17556(d).

Accordingly, the Commission denies this Test Claim with respect to the Riverside
County Flood and Water Conservation District.

The Commission partially approves this Test Claim for the County of Riverside and the
city copermittees only, and finds that the activities listed in the Conclusion impose a
reimbursable state-mandated program from November 10, 2010, the beginning date of
the potential period of reimbursement, to December 31, 2017.

All other activities and sections of the test claim permit pled by the claimants and costs
claimed are denied.
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Source of Pollutants, Do Not Mandate a New Program or Higher Level of Service
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Requirements Are Not New, But Simply Implement Federal Law. ....................... 107

3.  Section D. of the Test Claim Permit, Which Addresses Stormwater Action
Levels (SALs), Mandates a New Program or Higher Level of Service to Develop
and Submit a Wet Weather MS4 Discharge Monitoring Plan to Sample a
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Incurred for Municipal Unpaved Roads Are at the Discretion of the Local Agency.
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I.  Chronology
11/10/2010

11/10/2011
12/02/2011
01/13/2012-
01/17/2013
03/20/2013

03/08/2017

03/16/2017

04/28/2017

05/08/2017

05/22/2017-
08/16/2017

09/20/2017
09/22/2017
10/03/2017-

11/20/2017
12/14/2017

COMMISSION FINDINGS

The California Regional Water Quality Control Board, San Diego
Region (Regional Board) issued the test claim permit, Order No. R9-
2010-0016.

The claimants filed the joint Test Claim.2%°

The claimants revised the Test Claim by adding supplemental
declarations.

The Water Boards requested five extensions of time to file
comments, which were granted for good cause.

The claimants requested the Test Claim be put on inactive status
due to pending litigation, which was approved on March 22, 2013.

Commission staff issued Notice of Incomplete Joint Test Claim
Filing.
The claimants requested an extension to respond to the Notice of

Incomplete Joint Test Claim Filing, which was approved for good
cause.

The claimants filed their response to the Notice of Incomplete Joint
Test Claim Filing.

Commission staff issued Notice of Complete Joint Test Claim Filing,
Removal From Inactive Status, Schedule for Comments, Renaming
of Matter, Request for Administrative Record, and Notice of
Tentative Hearing Date.

The Water Boards requested three extensions of time to file
comments on the Test Claim, which were approved for good cause.

The Department of Finance (Finance) filed comments on the Test
Claim.2®

The Water Boards filed comments on the Test Claim and filed the
Administrative Record on Order R9-2010-0016.252

The claimants requested two extensions of time to file rebuttal
comments, which were approved for good cause.

The claimants filed rebuttal comments.23

250 Exhibit A, Test Claim, filed November 10, 2011.

251 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017.

252 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017.
253 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017.
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08/05/2021 The claimants filed corrected original supporting documentation.

03/13/2023 Commission staff issued the Draft Proposed Decision.2%

03/28/2023 The Water Boards requested an extension of time to file comments
on the Draft Proposed Decision, which was approved for good
cause.

03/29/2023 The claimants requested an extension of time to file comments on
the Draft Proposed Decision, which was approved for good cause.

05/19/2023 The Water Boards filed comments on the Draft Proposed
Decision.?%

05/19/2023 The claimants filed comments on the Draft Proposed Decision.2%6

05/22/2023 Finance filed late comments on the Draft Proposed Decision.2%7

08/23/2023 The claimants file late comments on the Draft Proposed Decision.2%8

Il. Background

A. History of the Federal Requlation of Municipal Stormwater

The law commonly known today as the Clean Water Act (CWA) is the result of major
amendments to the Federal Water Pollution Control Act enacted in 1977. The history
that follows details the evolution of the federal law and implementing regulations which
are applicable to the case at hand. The bottom line is that CWA'’s stated goal is to
eliminate the discharge of pollutants into the nation’s waters by 1985.25° “This goal is to
be achieved through the enforcement of the strict timetables and technology-based
effluent limitations established by the Act.”*° The CWA utilizes a permit program that
was established in 1972, the National Pollutant Discharge Elimination System (NPDES),
as the primary means of enforcing the Act’s effluent limitations. As will be made
apparent by the following history, the goal of eliminating the discharge of pollutants into
the nation’s waters was still far from being achieved as of 2010, when the test claim

254 Exhibit E, Draft Proposed Decision, issued March 13, 2023.

255 Exhibit F, Water Boards’ Comments on the Draft Proposed Decision, filed
May 19, 2023.

256 Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023.

257 Exhibit H, Finance’s Late Comments on the Draft Proposed Decision, filed
May 19, 2023.

258 Exhibit I, Claimants’ Late Comments on the Draft Proposed Decision, filed
August 23, 2023.

259 United States Code, title 33, section 1251(a)(1).
260 Natural Res. Def. Council v. Costle (D.C.Cir. 1977) 568 F.2d 1369, 1371, emphasis
added.
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permit was issued, and the enforcement, rather than being strict, has taken an iterative
approach, at least with respect to municipal stormwater dischargers.

Regulation of water pollution in the United States finds its beginnings in the Rivers and
Harbors Appropriation Act of 1899, which made it unlawful to throw or discharge “any
refuse matter of any kind or description...into any navigable water of the United States,
or into any tributary of any navigable water.”?®' This prohibition survives in the current
United States Code today, qualified by more recent provisions of law that authorize the
issuance of discharge permits with specified restrictions to ensure that such discharges
will not degrade water quality or cause or contribute to the violation of any water quality
standards set for the water body by the United States Environmental Protection Agency
(US EPA) or by states on behalf of US EPA.262

In 1948, the federal Water Pollution Control Act “adopted principles of State-Federal
cooperative program development, limited federal enforcement authority, and limited
federal financial assistance.”?®?® Pursuant to further amendments to the Act made in
1965, “States were directed to develop water quality standards establishing water
quality goals for interstate waters.” However, the purely water quality-based approach
“‘lacked enforceable Federal mandates and standards, and a strong impetus to
implement plans for water quality improvement. The result was an incomplete program
that in Congress’ view needed strengthening.”?%4

Up until 1972, many states had “water quality standards” that attempted to limit pollutant
concentrations in their lakes, rivers, streams, wetlands, and coastal waters. Yet the lack
of efficient and effective monitoring and assessment tools and the sheer difficulty in
identifying pollutant sources resulted in a cumbersome, slow, ineffective system that
was unable to reverse growing pollution levels in the nation’s waters. In 1972, after
earlier state and federal laws failed to sufficiently improve water quality, and rivers that
were literally on fire provoked public outcry, the Congress passed the Federal Water
Pollution Control Act Amendments, restructuring the authority for water pollution control
to regulate individual point source dischargers and generally prohibit the discharge of
any pollutant to navigable waters from a point source unless the discharge was
authorized by a NPDES permit. The 1972 amendments also consolidated authority in
the Administrator of US EPA.

261 United States Code, title 33, section 401 (Mar. 3, 1899, c. 425, § 13, 30 Stat. 1152).

262 See United States Code, title 33, sections 1311-1342 (CWA 301(a) and 402); Code
of Federal Regulations, title 40, section 131.12.

263 Exhibit J (10), EPA, Advanced Notice of Proposed Rule Making, (Federal Register /
Vol. 63, No. 129 / July 7, 1998 / Proposed Rules), https://www.gpo.gov/fdsys/pkg/FR-
1998-07-07/pdf/98-17513.pdf (accessed on September 12, 2022), page 4.

264 Exhibit J (10), EPA, Advanced Notice of Proposed Rule Making, (Federal Register /
Vol. 63, No. 129 / July 7, 1998 / Proposed Rules), https://www.gpo.gov/fdsys/pka/FR-
1998-07-07/pdf/98-17513.pdf (accessed on September 12, 2022), page 4.
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In 1973, US EPA adopted regulations to implement the Act which provided exclusions
for several types of discharges including “uncontrolled discharges composed entirely of
storm runoff when these discharges are uncontaminated by any industrial or
commercial activity” and have not been identified “as a significant contributor of
pollution.”?® This particular exclusion applied only to municipal separate storm sewer
systems (MS4s). As a result, as point source pollutant loads were addressed effectively
by hundreds of new treatment plants, the problem with polluted runoff (i.e., both
nonpoint source pollution and stormwater discharges) became more evident.

However, in 1977 the Court in Natural Resources Defense Council v. Costle held that
the US EPA had no authority to exempt point source discharges, including stormwater
discharges from MS4s, from the requirements of the Act and that to do so contravened
the Legislature’s intent.?%6 The Act prohibits “the discharge of any pollutant by any
person” without an NPDES permit.2%” The term “discharge of a pollutant” means “any
addition of any pollutant to navigable waters from any point source.”?® A “point source”
is any discernible, confined and discrete conveyance, including but not limited to any
pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged.?®® Thus, when an MS4 discharges stormwater
contaminated with pollutants from a pipe, ditch, channel, gutter or other conveyance, it
is a point source discharger subject to the requirements of the CWA to obtain and
comply with an NPDES permit or else be found in violation of the CWA.

Stormwater runoff “...is generated from rain and snowmelt events that flow over land or
impervious surfaces, such as paved streets, parking lots, and building rooftops, and
does not soak into the ground.”?’° Polluted stormwater runoff is commonly transported

265 Code of Federal Regulations, title 40, sections 124.5 and 124.11 (30 FR 18003, July
5, 1973).

266 Natural Res. Def. Council v. Costle (D.C.Cir. 1977) 568 F.2d 1369, 1379 (holding
unlawful EPA’s exemption of stormwater discharges from NPDES permitting
requirements).

267 United States Code, title 33, section 1311(a).
268 United States Code, title 33, section 1362(12)(A), emphasis added.
269 United States Code, title 33, section 1362(14).

270 See United States Code, title 33, section 122.26(b)(13) and Exhibit J (15), EPA,
National Pollutant Discharge Elimination System (NPDES) Stormwater Program,
Problems with Stormwater Pollution, https://www.epa.gov/npdes/npdes-stormwater-
program (accessed on September 13, 2022).
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through MS4s, and then often discharged, untreated, into local water bodies.?’! As the
Ninth Circuit Court of Appeal has stated:

Storm water runoff is one of the most significant sources of water pollution
in the nation, at times “comparable to, if not greater than, contamination
from industrial and sewage sources.” [Citation omitted.] Storm sewer
waters carry suspended metals, sediments, algae-promoting nutrients
(nitrogen and phosphorus), floatable trash, used motor oil, raw sewage,
pesticides, and other toxic contaminants into streams, rivers, lakes, and
estuaries across the United States. [Citation omitted.] In 1985, three-
quarters of the States cited urban storm water runoff as a major cause of
waterbody impairment, and forty percent reported construction site runoff
as a major cause of impairment. Urban runoff has been named as the
foremost cause of impairment of surveyed ocean waters. Among the
sources of storm water contamination are urban development, industrial
facilities, construction sites, and illicit discharges and connections to storm
sewer systems.?72

Major amendments to the Federal Water Pollution Control Act were enacted in the
federal Clean Water Act of 1977, and the federal act is now commonly referred to as the
Clean Water Act (CWA). CWA'’s stated goal is to eliminate the discharge of pollutants
into the nation’s waters by 1985.273 “This goal is to be achieved through the
enforcement of the strict timetables and technology-based effluent limitations
established by the Act.”?74

MS4s are thus established point sources subject to the CWA’s NPDES permitting
requirements.27°

In 1987, to better regulate pollution conveyed by stormwater runoff, Congress enacted
CWA section 402(p), codified at United States Code, title 33, section 1342(p),
“Municipal and Industrial Stormwater Discharges.” Sections 1342(p)(2) and (3) require

271 Exhibit J (19), EPA, NPDES Stormwater Program, Stormwater Discharges from
Municipal Sources, https://www.epa.gov/npdes/stormwater-discharges-municipal-
sources (accessed on September 13, 2022).

272 Environmental Defense Center, Inc. v. EPA (9th Cir. 2003) 344 F.3d 832, 840-841
(citing Natural Res. Def. Council v. U.S. EPA (9th Cir. 1992) 966 F.2d 1292, 1295, and
Regulation for Revision of the Water Pollution Control Program Addressing Storm Water
(64 Fed.Reg. 68722, 68724, 68727 (December 8, 1999) codified at Code of Federal
Regulations, title 40, parts 9, 122, 123, 124)).

273 United States Code, title 33, section 1251(a)(1).
274 Natural Res. Def. Council v. Costle (D.C.Cir. 1977) 568 F.2d 1369, 1371.

275 Natural Res. Def. Council v. Costle (D.C.Cir. 1977) 568 F.2d 1369, 1379 (holding
unlawful EPA’s exemption of stormwater discharges from NPDES permitting
requirements); Natural Res. Def. Council v. U.S. EPA (9th Cir. 1992) 966 F.2d 1292,
1295-1298.
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NPDES permits for stormwater discharges “associated with industrial activity,”
discharges from large and medium-sized municipal storm sewer systems, and certain
other discharges. Section 402(p)(4) sets out a timetable for promulgation of the first of
a two-phase overall program of stormwater regulation with the first permits to issue by
not later than 1991 or 1993, depending on the size of the population served by the
MS4.276

Generally, NPDES permits issued under the CWA must “contain limits on what you can
discharge, monitoring and reporting requirements, and other provisions to ensure that
the discharge does not hurt water quality or people’s health.”?”” A NPDES permit
specifies “an acceptable level of a pollutant or pollutant parameter in a discharge.” 278

With regard to MS4s specifically, the 1987 amendments require control technologies
that reduce pollutant discharges to the maximum extent practicable (MEP), including
best management practices (BMPs), control techniques and system design and
engineering methods, and such other provisions as the Administrator?’® deems
appropriate for the control of such pollutants.?®® A statutory anti-backsliding
requirement was also added to preserve present pollution control levels achieved by
dischargers by prohibiting the adoption of less stringent effluent limitations?8' than those
already contained in their discharge permits, except in certain narrowly defined
circumstances.?®?

The United States Supreme Court has observed the cooperative nature of water quality
regulation under the CWA as follows:

The Clean Water Act anticipates a partnership between the States and the
Federal Government, animated by a shared objective: “to restore and

276 United States Code, title 33, section 1342(p)(2)-(4); Natural Res. Def. Council v.
U.S. EPA (9th Cir. 1992) 966 F.2d 1292, 1296.

277 Exhibit J (18), EPA, NPDES Permit Basics, https://www.epa.gov/npdes/npdes-
permit-basics (accessed on September 13, 2022).

278 Exhibit J (18), EPA, NPDES Permit Basics, https://www.epa.gov/npdes/npdes-
permit-basics (accessed on September 13, 2022).

279 Defined in United States Code, title 33, section 1251(d) (section 101(d) of the CWA)
as the Administrator of the U. S. Environmental Protection Agency.

280 United States Code, title 33, section 1342(p)(3). This is in contrast to the “best
available technology” standard that applies to the treatment of industrial discharges (see
United States Code, title 33, section 1311(b)(2)(A)).

281 The Senate and Conference Reports from the 99th Congress state that these
additions were intended to “clarify the Clean Water Act’s prohibition of backsliding on
effluent limitations.” See H.R. Conf. Rep. No. 99-1004 (1986), emphasis added; see
also S. Rep. No. 99-50, 45 (1985).

282 United States Code, title 33, section 1342(0); see Joint Explanatory Statement of the
Committee of Conference, H.R. Conf. Rep. No. 99-1004, 153 (1986).
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maintain the chemical, physical, and biological integrity of the Nation's
waters.” (33 U.S.C. § 1251(a).) Toward this end, the Act provides for two
sets of water quality measures. “Effluent limitations” are promulgated by
the EPA and restrict the quantities, rates, and concentrations of specified
substances which are discharged from point sources. (See §§ 1311,
1314.) “[W]ater quality standards” are, in general, promulgated by the
States and establish the desired condition of a waterway. (See § 1313.)
These standards supplement effluent limitations “so that numerous point
sources, despite individual compliance with effluent limitations, may be
further regulated to prevent water quality from falling below acceptable
levels.” (EPA v. California ex rel. State Water Resources Control Bd., 426
U.S. 200, 205, n. 12, 96 S.Ct. 2022, 2025, n. 12, 48 L.Ed.2d 578
(1976).)83

The CWA thus employs two primary mechanisms for controlling water pollution:
identification and standard-setting for bodies of water (i.e. 303(d) listings of impaired
water bodies and the setting of water quality standards), and identification and
regulation of dischargers (i.e. the inclusion of effluent limitations consistent with water
quality standards in NPDES permits).

In 1990, pursuant to CWA section 1342, US EPA issued the “Phase | Rule” regulating
large and medium MS4s. The Phase | Rule and later amendments thereto, in addition
to generally applicable provisions of the CWA and its implementing regulations and
other state and federal environmental laws, apply to the permit at issue in this Test
Claim.

B. Key Definitions
1. Water Quality Standards

A “water quality standard” defines the water quality goals of a water body, or portion
thereof, by designating the use or uses to be made of the water and by setting criteria
that protect the designated uses.?®* The term “water quality standard applicable to such
waters” and “applicable water quality standards” refer to those water quality standards
established under section 303 of the CWA, including numeric criteria, narrative criteria,
waterbody uses, and antidegradation requirements which may be adopted by the
federal or state government and may be found in a variety of places including but not
limited to Code of Federal Regulations, title 40, sections 131.36, 131.38, and California
state adopted water quality control plans and basin plans.?®5 A TMDL is a regulatory
term in the CWA, describing a plan for restoring impaired waters that identifies the
maximum amount of a pollutant that a body of water can receive while still meeting
water quality standards. Federal law requires the states to adopt an anti-degradation
policy which at minimum protects existing uses and requires that existing high quality

283 Arkansas v. Oklahoma (1992) 503 U.S. 91, 101-102.
284 Code of Federal Regulations, title 40, part 131.2.
285 Code of Federal Regulations, title 40, part 130.7(b)(3).

68

California Regional Water Quality Control Board, San Diego Region, Order No. R9-2010-0016, 11-TC-03
Proposed Decision



waters be maintained to the maximum extent possible unless certain findings are
made.286

The water quality criteria can be expressed in narrative form, which are broad
statements of desirable water quality goals, or in a numeric form, which identifies
specific pollutant concentrations.?8” When water quality criteria are met, water quality
will generally protect the designated use.?® Federal regulations state the purpose of a
water quality standard as follows:

A water quality standard defines the water quality goals of a water body,
or portion thereof, by designating the use or uses to be made of the water
and by setting criteria that protect the designated uses. States adopt water
quality standards to protect public health or welfare, enhance the quality of
water and serve the purposes of the Clean Water Act (the Act). “Serve the
purposes of the Act” (as defined in sections 101(a)(2) and 303(c) of the
Act) means that water quality standards should, wherever attainable,
provide water quality for the protection and propagation of fish, shellfish
and wildlife and for recreation in and on the water and take into
consideration their use and value of public water supplies, propagation of
fish, shellfish, and wildlife, recreation in and on the water, and agricultural,
industrial, and other purposes including navigation.28°

With respect to standard-setting for bodies of water, section 1313(a) of the United
States Code provides that existing water quality standards may remain in effect unless
the standards are not consistent with the CWA, and that the Administrator “shall
promptly prepare and publish” water quality standards for any waters for which a state
fails to submit water quality standards, or for which the standards are not consistent with
the CWA.2% |n addition, states are required to hold public hearings from time to time
but “at least once each three year period” for the purpose of reviewing applicable water
quality standards and, as appropriate, modifying and adopting standards:

Whenever the State revises or adopts a new standard, such revised or
new standard shall be submitted to the [US EPA] Administrator. Such
revised or new water quality standard shall consist of the designated uses
of the navigable waters involved and the water quality criteria for such
waters based upon such uses. Such standards shall protect the public
health or welfare, enhance the quality of water and serve the purposes of
this chapter. Such standards shall be established taking into consideration

286 Code of Federal Regulations, title 40, part 131.12.

287 City of Arcadia v. State Water Resources Control Board (2006) 135 Cal.App.4th
1392, 1403.

288 Code of Federal Regulations, title 40, section 131.3(b).

289 Code of Federal Regulations, title 40, section 131.2.

2% United States Code, title 33, section 1313(a). Note that section 1313 was last
amended by 114 Stat. 870, effective Oct. 10, 2000.
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their use and value for public water supplies, propagation of fish and
wildlife, recreational purposes, and agricultural, industrial, and other
purposes, and also taking into consideration their use and value for

navigation.?®’

In general, if a body of water is identified as impaired under section 303(d) of the CWA,
it is necessarily exceeding one or more of the relevant water quality standards.?°2

2. Total Maximum Daily Loads (TMDLs).

Section 303(d) of the CWA, codified at United States Code, title 33, section 1313(d),
requires that each state “identify those waters within its boundaries for which the
effluent limitations...are not stringent enough to implement any water quality standard
applicable to such waters.” The identification of waters not meeting water quality
standards is called an “impairment” finding, and the priority ranking is known as the
“303(d) list.”??3 The state is required by the Act to “establish a priority ranking for such
waters, taking into account the severity of the pollution and the uses to be made of such
waters.”2%

After the waters are ranked, federal law requires that “TMDLs shall be established at
levels necessary to attain and maintain the applicable narrative and numerical WQS
[water quality standards] with seasonal variations and a margin of safety which takes
into account any lack of knowledge concerning the relationship between effluent
limitations and water quality. Determinations of TMDLs shall take into account critical
conditions for stream flow, loading, and water quality parameters.”?% A TMDL is
defined as the sum of the amount of a pollutant allocated to all point sources (i.e., the
sum of all waste load allocations, or WLAs), plus the amount of a pollutant allocated for
nonpoint sources and natural background. A TMDL is essentially a plan setting forth
the amount of a pollutant allowable that will attain the water quality standard necessary
for beneficial uses.2%

303(d) lists and TMDLs are required to be submitted to the Administrator “not later than
one hundred and eighty days after the date of publication of the first identification of

291 United States Code, title 33, section 1313(c)(2)(A), effective October 10, 2000.

292 See United States Code, title 33, section 1313(d)(1)(A) (codifying CWA § 303(d) and
stating: “Each State shall identify [as impaired] those waters within its boundaries for
which the effluent limitations ... are not stringent enough to implement any water quality
standard applicable to such waters. The State shall establish a priority ranking for such
waters, taking into account the severity of the pollution and the uses to be made of such
waters.”).

293 Code of Federal Regulations, title 40, part 130.7(d)(1); see also San Francisco
Baykeeper, Inc. v. Browner (N.D. Cal 2001) 147 F.Supp.2d 991, 995.

294 United States Code, title 33, section 1313(d)(1)(A).
2% Code of Federal Regulations, title 40, part 130.7(c)(1).
2% Code of Federal Regulations, title 40, part 130.2.
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pollutants under section 1314(a)(2)(D) [of the CWA]” and thereafter “from time to time,”
and the Administrator “shall either approve or disapprove such identification and load
not later than thirty days after the date of submission.”?®” A complete failure by a state
to submit a TMDL for a pollutant received by waters designated as “water quality limited
segments” pursuant to the CWA, will be construed as a constructive submission of no
TMDL, triggering a nondiscretionary duty of the federal EPA to establish a TMDL for the
state.?% |f the Administrator disapproves the 303(d) list or a TMDL, the Administrator
“shall not later than thirty days after the date of such disapproval identify such waters in
such State and establish such loads for such waters as he determines necessary to
implement [water quality standards].”?®® Finally, the identification of waters and setting
of standards and TMDLs is required as a part of a state’s “continuing planning process
approved [by the Administrator] which is consistent with this chapter.”3%0

If a TMDL has been established for a body of water identified as impaired under section
303(d), an NPDES permit must contain limitations that “must control all pollutants or
pollutant parameters (either conventional, nonconventional, or toxic pollutants) which
the Director determines are or may be discharged at a level that will cause, have the
reasonable potential to cause, or contribute to an excursion above any [s]tate water
quality standard, including [s]tate narrative criteria for water quality.”3*! And, for new
sources or discharges, the limitations must ensure that the source or discharge will not
cause or contribute to the violation of water quality standards and will not violate the
TMDL.302

3. Municipal Separate Storm Sewer System (MS4)

A “Municipal Separate Storm Sewer System” (or MS4) refers to a collection of
structures designed to gather stormwater and discharge it into local streams and rivers.
A storm sewer contains untreated water, so the water that enters a storm drain and then
into a storm sewer enters rivers, creeks, or the ocean at the other end is the same water
that entered the system.

297 United States Code, title 33, section 1313(d)(2); see also San Francisco Baykeeper,
Inc. v. Browner (N.D. Cal. 2001) 147 F.Supp.2d 991, 995.

2% United States Code, title 33, section 1313(d)(1)(A), (C), (d)(2); see also San
Francisco Baykeeper, Inc. v. Browner (9th Circuit, 2002) 297 F.3d 877.

299 United States Code, title 33, section 1313(d)(2).
300 United States Code, title 33, section 1313(d-e).
301 Code of Federal Regulations, title 40, section 122.44(d)(1)(i), emphasis added.

302 Code of Federal Regulations, title 40, section 122.4(i). See also Code of Federal
Regulations, title 40, section 130.2(i); Friends of Pinto Creek v. EPA (9th Cir. 2007) 504
F.3d 1007, 1011 (“A TMDL specifies the maximum amount of a particular pollutant that
can be discharged or loaded into the waters from all combined sources, so as to comply
with the water quality standards.”).
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4. Best Management Practices (BMPs)

The acronym “BMP” is short for Best Management Practice. In the context of water
quality, BMPs are methods, or practices designed and selected to reduce or eliminate
the discharge of pollutants to surface waters from point and non-point source
discharges including stormwater. BMPs include but are not limited to structural and
nonstructural controls and operation and maintenance procedures. BMPs can be
applied before, during, and after pollution-producing activities.

C. Specific Federal Legal Provisions Relating to Stormwater Pollution
Prevention

1. Federal Anti-degradation Policy

When a TMDL has not been established, however, a permit may be issued provided
that the new source does not degrade water quality in violation of the applicable anti-
degradation policy. Any increase in loading of a pollutant to a waterbody that is
impaired because of that pollutant would degrade water quality in violation of the
applicable anti-degradation policy. Federal law, Code of Federal Regulations, title 40,
section 131.12(a)(1), requires the state to adopt and implement an anti-degradation
policy that will “maintain the level of water quality necessary to protect existing (in
stream water) uses.”

NPDES permits must include conditions to achieve water quality standards and
objectives and generally may not allow dischargers to backslide.3%

2. Requirement to Effectively Prohibit Non-Stormwater Discharges

CWA section 402(p)(3)(B)(ii) requires that permits for MS4s “shall include a requirement
to effectively prohibit non-storm water discharges into the storm sewers.”

3. Standard Setting for Dischargers of Pollutants: NPDES Permits

Section 1342 of the CWA provides for the NPDES program, the final piece of the
regulatory framework under which discharges of pollutants are regulated and permitted,
and applies whether or not a TMDL has been established. Section 1342 states that “the
Administrator may, after opportunity for public hearing, issue a permit for the discharge
of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this

303 United States Code, title 33, section 1311(b)(1)(C), which states, “in order to carry
out the objective of this chapter there shall be achieved . . . any more stringent
limitation, including those necessary to meet water quality standards”; section
1342(0)(3), which states, “In no event may such a permit to discharge into waters be
renewed, reissued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
under section 1313 of this title applicable to such waters”; and Code of Federal
Regulations, title 40, section 122.44(d)(1), which states that NPDES permits must
include “any requirements in addition to or more stringent than promulgated effluent
limitations guidelines . . . necessary to . . . [a]Jchieve water quality standards established
under section 303 of the CWA.”

72

California Regional Water Quality Control Board, San Diego Region, Order No. R9-2010-0016, 11-TC-03
Proposed Decision



title.”304 Section 1342 further provides that states may submit a plan to administer the
NPDES permit program, and that upon review of the state’s submitted program “[t]he
Administrator shall authorize a State, which he determines has the capability of
administering a permit program which will carry out the objective of this chapter to issue
permits for discharges into the navigable waters within the jurisdiction of such State.”305

Whether issued by the Administrator or by a state permitting program, all NPDES
permits must ensure compliance with the requirements of sections 1311, 1312, 1316,
1317, and 1343 of the Act; must be for fixed terms not exceeding five years; can be
terminated or modified for cause, including violation of any condition of the permit; and
must control the disposal of pollutants into wells.3% In addition, NPDES permits are
generally prohibited, with some exceptions, from containing effluent limitations that are
“less stringent than the comparable effluent limitations in the previous permit.”30” An
NPDES permit for a point source discharging into an impaired water body must be
consistent with the WLAs made in a TMDL, if a TMDL is approved and is applicable to
the water body.308

4. The Federal Toxics Rules (40 CFR 131.36 and 131.38)

In 1987, Congress amended CWA section 303(c)(2) by adding subparagraph (B) which
requires that a state, whenever reviewing, revising, or adopting new water quality
standards, must adopt numeric criteria for all toxic pollutants listed pursuant to section
307(a)(1) for which criteria have been published under section 304(a). Section
303(c)(4) of the CWA authorizes the U.S. EPA Administrator to promulgate standards
where necessary to meet the requirements of the Act. The federal criteria below are
legally applicable in the State of California for inland surface waters, enclosed bays, and
estuaries for all purposes and programs under the CWA.

5. National Toxics Rule (NTR)

For the 14 states that did not timely adopt numeric criteria as required, U.S. EPA
promulgated the National Toxics Rule (NTR) on December 22, 1992 (57 FR 60848).
About 40 criteria in the NTR apply in California.

6. The California Toxics Rule (CTR)

The “California Toxics Rule” is also a federal regulation, notwithstanding its somewnhat
confusing name. On May 18, 2000, U.S. EPA adopted the CTR. The CTR promulgated
new toxics criteria for California to supplement the previously adopted NTR criteria that
applied in the State. U.S. EPA amended the CTR on February 13, 2001. U.S. EPA
promulgated this rule to fill a gap in California water quality standards that was created

304 United States Code, title 33, section 1342(a)(1).

305 United States Code, title 33, section 1342(a)(5); (b).

306 United States Code, title 33, section 1342(b)(1).

307 United States Code, title 33, section 1342(0).

308 Code of Federal Regulations, title 40, section 122.44(d).
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in 1994 when a state court overturned the state’s water quality control plans which
contained water quality criteria for priority toxic pollutants, leaving the state without
numeric water quality criteria for many priority toxic pollutants as required by the CWA.

California had not adopted numeric water quality criteria for toxic pollutants as required
by CWA section 303(c)(2)(B), which was added to the CWA by Congress in 1987 and
was the only state in the nation for which CWA section 303(c)(2)(B) had remained
substantially unimplemented after the US EPA’s promulgation of the NTR in December
of 1992.30% The Administrator determined that this rule was a necessary and important
component for the implementation of CWA section 303(c)(2)(B) in California.

In adopting the CTR, U.S. EPA states:

EPA is promulgating this rule based on the Administrator’'s determination
that numeric criteria are necessary in the State of California to protect
human health and the environment. The Clean Water Act requires States
to adopt numeric water quality criteria for priority toxic pollutants for which
EPA has issued criteria guidance, the presence or discharge of which
could reasonably be expected to interfere with maintaining designated
uses.

And:

Numeric criteria for toxic pollutants allow the State and EPA to evaluate
the adequacy of existing and potential control measures to protect aquatic
ecosystems and human health. Numeric criteria also provide a more
precise basis for deriving water quality-based effluent limitations
(WQBELSs) in National Pollutant Discharge Elimination System (NPDES)
permits and wasteload allocations for total maximum daily loads (TMDLs)
to control toxic pollutant discharges. Congress recognized these issues
when it enacted section 303(c)(2)(B) to the CWA.

D. The California Water Pollution Control Program

1. Porter-Cologne

California’s water pollution control laws were substantially overhauled in 1969 with the
Porter-Cologne Water Quality Control Act (Porter-Cologne).3'9 Beginning with section
13000, Porter-Cologne provides:

The Legislature finds and declares that the people of the state have a

primary interest in the conservation, control, and utilization of the water
resources of the state, and that the quality of all the waters of the state
shall be protected for use and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which
may affect the quality of the waters of the state shall be regulated to attain

309 Federal Register, Volume 64, Number 97, page 7.
310 Water Code section 13020 (Stats. 1969, ch. 482).
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the highest water quality which is reasonable, considering all demands
being made and to be made on those waters and the total values involved,
beneficial and detrimental, economic and social, tangible and intangible.

The Legislature further finds and declares that the health, safety, and
welfare of the people of the state requires that there be a statewide
program for the control of the quality of all the waters of the state...and
that the statewide program for water quality control can be most effectively
administered regionally, within a framework of statewide coordination and
policy.3™

The state water pollution control program was again modified, beginning in 1972, so
that the code would substantially comply with the federal CWA, and “on May 14, 1973,
California became the first state to be approved by the EPA to administer the NPDES
permit program.”312

Section 13160 provides that the State Water Resources Control Board (State Board) “is
designated as the state water pollution control agency for all purposes stated in the
Federal Water Pollution Control Act...[and is] authorized to exercise any powers
delegated to the state by the Federal Water Pollution Control Act (33 U.S.C. § 1251 et
seq.) and acts amendatory thereto.”'3 Section 13001 describes the state and regional
boards as being “the principal state agencies with primary responsibility for the
coordination and control of water quality.”

To achieve the objectives of conserving and protecting the water resources of the state,
and in exercise of the powers delegated, Porter-Cologne, like the CWA, employs a
combination of water quality standards and point source pollution controls.3'4

Under Porter Cologne, the nine regional boards’ primary regulatory tools are the water
quality control plans, also known as basin plans.?'® These plans fulfill the planning
function for the water boards, are regulations adopted under the Administrative
Procedure Act with a specialized process,3'® and provide the underlying basis for most
of the regional board’s actions (e.g., NPDES permit conditions, cleanup levels). Basin
plans consist of three elements:

e Determination of beneficial uses;

311 Water Code section 13000 (Stats. 1969, ch. 482).

312 County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (2005) 127
Cal.App.4th 1544, 1565-1566; see also Water Code section 13370 ef seq.

313 Water Code section 13160 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats. 1976,
ch. 596).

314 Water Code section 13142 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats. 1979,
ch. 947; Stats. 1995, ch. 28).

315 Water Code sections 13240-13247.
316 \WWater Code sections 11352-11354.
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e Water quality objectives to reasonably protect beneficial uses; and
e An implementation program to achieve water quality objectives.3'”

Porter Cologne sections 13240-13247 address the development and implementation of
regional water quality control plans (i.e., basin plans), including “water quality
objectives,” defined in section 13050 as “the limits or levels of water quality constituents
or characteristics which are established for the reasonable protection of beneficial uses
of water or the prevention of nuisance within a specific area.”®'® Section 13241

provides that each regional board “shall establish such water quality objectives in water
quality control plans as in its judgment will ensure the reasonable protection of
beneficial uses and the prevention of nuisance.” The section directs the regional boards
to consider, when developing water quality objectives:

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under
consideration, including the quality of water available thereto.

(c) Water quality conditions that could reasonably by achieved through the
coordinated control of all factors which affect water quality in the area.

(d) Economic considerations.
(e) The need for developing housing within the region.
(f) The need to develop and use recycled water.3'9

Beneficial uses, in turn, are defined in section 13050 as including, but not limited to,
“‘domestic, municipal, agricultural and industrial supply; power generation; recreation;
aesthetic enjoyment; navigation; and preservation and enhancement of fish, wildlife,
and other aquatic resources or preserves.”®20 In addition, section 13243 permits a
regional board to define “certain conditions or areas where the discharge of waste, or
certain types of waste, will not be permitted.”3?’

317 Water Code section 13050(j); see also section 13241,

318 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970,
ch. 202; Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats.
1992, ch. 211 (AB 3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 847 (SB 206);
Stats. 1996, ch. 1023 (SB 1497)).

319 Water Code section 13241 (Stats. 1969, ch. 482; Stats. 1979, ch. 947; Stats. 1991,
ch. 187 (AB 673)).

320 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970,
ch. 202; Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats.
1992, ch. 211 (AB 3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 847 (SB 206);
Stats. 1996, ch. 1023 (SB 1497)).

321 Water Code section 13243 (Stats. 1969, ch. 482).
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Sections 13260-13274 address the development of “waste discharge requirements,”
which section 13374 states “is the equivalent of the term ‘permits’ as used in the
Federal Water Pollution Control Act, as amended.”3?2 Section 13263 permits the
regional boards, after a public hearing, to prescribe waste discharge requirements “as to
the nature of any proposed discharge, existing discharge, or material change in an
existing discharge, except discharges into a community sewer system.” Section 13263
also provides that the regional boards “need not authorize the utilization of the full waste
assimilation capacities of the receiving waters,” and that the board may prescribe
requirements although no discharge report has been filed, and may review and revise
requirements on its own motion. The section further provides that “[a]ll discharges of
waste into waters of the state are privileges, not rights.”3?3 Section 13377 permits a
regional board to issue waste discharge requirements “which apply and ensure
compliance with all applicable provisions of the [Federal Water Pollution Control
Act].”324 In effect, sections 13263 and 13377 permit the issuance of waste discharge
requirements concurrently with an NPDES permit if a discharge is to waters of both
California and the United States.

The California Supreme Court explained the interplay between state and federal law in
Department of Finance v. Commission on State Mandates as follows:

California was the first state authorized to issue its own pollutant
discharge permits. (Citations omitted.) Shortly after the CWA'’s enactment,
the Legislature amended the Porter—Cologne Act, adding chapter 5.5
(Wat. Code, § 13370 et seq.) to authorize state issuance of permits (Wat.
Code, § 13370, subd. (c)). The Legislature explained the amendment was
“in the interest of the people of the state, in order to avoid direct regulation
by the federal government of persons already subject to regulation under
state law pursuant to [the Porter—Cologne Act].” (Ibid.) The Legislature
provided that Chapter 5.5 be “construed to ensure consistency” with the
CWA. (Wat. Code, § 13372, subd. (a).) It directed that state and regional
boards issue waste discharge requirements “ensur[ing] compliance with all
applicable provisions of the [CWA] ... together with any more stringent
effluent standards or limitations necessary to implement water quality
control plans, or for the protection of beneficial uses, or to prevent
nuisance.” (Wat. Code, § 13377, italics added.) To align the state and
federal permitting systems, the legislation provided that the term “ ‘waste
discharge requirements’ ” under the Act was equivalent to the term “
‘permits’ ” under the CWA. (Wat. Code, § 13374.) Accordingly, California’s
permitting system now regulates discharges under both state and federal
law. (Citations omitted.)

322 Water code section 13374 (Stats. 1972, ch. 1256).

323 Water Code section 13263(a), (b), (g) (Stats. 1969, ch. 482; Stats. 1992, ch. 211 (AB
3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 421 (SB 572)).

324 Water Code section 13377 (Stats. 1972, ch. 1256; Stats. 1978, ch. 746).
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In 1987, Congress amended the CWA to clarify that a permit is required
for any discharge from a municipal storm sewer system serving a
population of 100,000 or more. (33 U.S.C. § 1342(p)(2)(C), (D).) Under
those amendments, a permit may be issued either on a system- or
jurisdiction-wide basis, must effectively prohibit nonstorm water
discharges into the storm sewers, and must “require controls to reduce the
discharge of pollutants to the maximum extent practicable.” (33 U.S.C. §
1342(p)(3)(B), italics added.) The phrase “maximum extent practicable” is
not further defined. How that phrase is applied, and by whom, are
important aspects of this case.

EPA regulations specify the information to be included in a permit
application. (See 40 C.F.R. § 122.26(d)(1)(i)-(vi), (d)(2)(i)-(viii).) Among
other things, an applicant must set out a proposed management program
that includes management practices; control techniques; and system,
design, and engineering methods to reduce the discharge of pollutants to
the maximum extent practicable. (40 C.F.R. § 122.26(d)(2)(iv).) The
permit-issuing agency has discretion to determine which practices,
whether or not proposed by the applicant, will be imposed as conditions.
(Ibid.)325

2. California’s Anti-degradation Policy (State Water Resources Control
Board Resolution No. 68-16 adopted October 24, 1968)

In 1968, the State Board adopted Resolution 68-16, formally entitled “Statement of
Policy With Respect to Maintaining High Quality of Waters In California,” to prevent the
degradation of surface waters where background water quality is higher than the
established level necessary to protect beneficial uses. That executive order states the
following:

WHEREAS the California Legislature has declared that it is the policy of
the State that the granting of permits and licenses for unappropriated
water and the disposal of wastes into the waters of the State shall be so
regulated as to achieve highest water quality consistent with maximum
benefit to the people of the State and shall be controlled so as to promote
the peace, health, safety and welfare of the people of the State; and

WHEREAS water quality control policies have been and are being
adopted for waters of the State; and

WHEREAS the quality of some waters of the State is higher than that
established by the adopted policies and it is the intent and purpose of this
Board that such higher quality shall be maintained to the maximum extent
possible consistent with the declaration of the Legislature;

NOW, THEREFORE, BE IT RESOLVED:

325 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 757.
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Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become
effective, such existing high quality will be maintained until it has been
demonstrated to the State that any change will be consistent with
maximum benefit to the people of the State, will not unreasonably affect
present and anticipated beneficial use of such water and will not result in
water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume
or concentration of waste and which discharges or proposes to discharge
to existing high quality waters will be required to meet waste discharge
requirements which will result in the best practicable treatment or control
of the discharge necessary to assure that (a) a pollution or nuisance will
not occur and (b) the highest water quality consistent with maximum
benefit to the people of the State will be maintained.

In implementing this policy, the Secretary of the Interior will be kept
advised and will be provided with such information as he will need to
discharge his responsibilities under the Federal Water Pollution Control
Act.

State Board Resolution 68-16, Statement of Policy With Respect to Maintaining High
Quality of Waters in California, is the policy that the State asserts incorporates the
federal antidegradation policy. The Water Quality Control Plans in turn (i.e., Basin
Plans) require conformity with State Board Resolution 68-16. Therefore, any provisions
in a permit that are inconsistent with the State’s anti-degradation policy are also
inconsistent with the Basin Plan.

3. Administrative Procedures Update, Antidegradation Policy
Implementation for NPDES Permitting, 90-004

The May 1990 Administrative Procedures Update, entitled Antidegradation Policy
Implementation for NPDES Permitting, APU 90-004, provides guidance for the State’s
regional boards in implementing the State Board’s Resolution No. 68-16, Statement of
Policy With Respect to Maintaining High Quality of Waters in California, and the Federal
Antidegradation Policy, as set forth in Code of Federal Regulations, title 40, part 131.12.
It states that “If baseline water quality is equal to or less than the quality as defined by
the water quality objective, water quality shall be maintained or improved to a level that
achieves the objectives.”326

4. Statewide Plans: The Ocean Plan, the California Inland Surface Waters
Plan (ISWP), and, the Enclosed Bays and Estuaries Plan (EBEP)

California has adopted an Ocean Plan, applicable to interstate waters, and two other
state-wide plans which establish water quality criteria or objectives for all fresh waters,
bays and estuaries in the State.

326 Exhibit J (40), State Water Resources Control Board, Administrative Procedures
Update, 90-004, page 4.
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a. California Ocean Plan

Section 303(c)(3)(A) of the CWA provides that “[a]ny State which prior to October 18,
1972, has not adopted pursuant to its own laws water quality standards applicable to
intrastate waters shall, not later than one hundred and eighty days after October 18,
1972, adopt and submit such standards to the [U.S. EPA] Administrator.” Section
303(c)(3)(C) further provides that “[i]f the [U.S. EPA] Administrator determines that any
such standards are not consistent with the applicable requirements of this Act as in
effect immediately prior to October 18, 1972, he shall, not later than the ninetieth day
after the date of submission of such standards, notify the State and specify the changes
to meet such requirements. If such changes are not adopted by the State within ninety
days after the date of notification, the Administrator shall promulgate such standards
pursuant to subsection (b) of this section.” Thus, beginning October 18, 1972, states
were required to adopt water quality laws applicable to intrastate waters or else allow
the U.S. EPA to adopt such standards for them.

California’s first adopted its Ocean Plan in July 6, 1972, and as applicable to this test
claim, has amended it in 1978, 1983, 1988, 1990, 1997, 2001, 2005, and 2009.%%” The
Ocean Plan was also amended five times after the adoption of the test claim permit.

b. The California Inland Surface Waters Plan (ISWP) and the Enclosed Bays
and Estuaries Plan (EBEP)

On April 11, 1991, the State Board adopted two statewide water quality control plans,
the California Inland Surface Waters Plan (ISWP) and the Enclosed Bays and Estuaries
Plan (EBEP). These statewide plans contained narrative and numeric water quality
criteria for toxic pollutants, in part to satisfy CWA section 303(c)(2)(B). The water
quality criteria contained in these statewide plans, together with the designated uses in
each of the Basin Plans, created a set of water quality standards for waters within the
State of California.

327 California first adopted its Ocean Plan on July 6, 1972, and has amended it in 1978
(Order 78-002, adopted 1/19/1978), 1983 (Order 83-087, adopted 11/17/1983), 1988
(Order 88-111, adopted 9/22/1988), 1990 (Order 90-027, amendment regarding new
water quality objectives in Table B, adopted 3/22/1990), 1997 (Order 97-026,
amendment regarding revisions to the list of critical life stage protocols used in testing
the toxicity of waste discharges, adopted 3/20/1997), 2001 (Order 2000-108,
amendment regarding Table A, chemical water quality objectives, provisions of
compliance, special protection for water quality and designated uses, and administrative
changes, adopted 11/16/2000), 2005 (Order 2005-0013, amendment regarding Water
Contact Bacterial Standards, adopted 1/20/2005; Order 2005-0035, amendments
regarding (1) Reasonable Potential, Determining When California Ocean Plan Water
Quality-Based Effluent Limitations are Required, and (2) Minor Changes to the Areas of
Special Biological Significance, and Exception Provisions, 4/21/2005) and 2009 (Order
2009-0072, amendments regarding total recoverable metals, compliance schedules,
toxicity definitions, and the list of exceptions, adopted 9/15/2009).
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Specifically, the two plans established water quality criteria or objectives for all fresh
waters, bays and estuaries in the State.

Section 303(c)(2)(B) of the federal CWA requires that states adopt numeric criteria for
priority pollutants for which EPA has issued criteria guidance, as part of the states’
water quality standards. As discussed above, U.S. EPA promulgated these criteria in
the CTR in 2000 because the State court overturned two of California’s water quality
control plans (the ISWP and the EBEP) in 1994 and the State failed to promulgate new
plans, so the State was left without enforceable standards. The federal toxics criteria
apply to the State of California for inland surface waters, enclosed bays, and estuaries
for “all purposes and programs under the CWA” and are commonly known as “the
California Toxics Rule” (CTR).32 There are 126 chemicals on the federal CTR3%° and
the State Implementation Policy (SIP) for Implementation of the Toxics Standards for
Inland Surface Waters, Enclosed Bays, and Estuaries adds another 6 isomers of
chlorinated dioxins and 10 isomers of chlorinated furans for optional use in California
(however, these are required to be used in the California Ocean Plan).

The EBEP was later adopted with respect to sediment quality objectives for toxic
pollutants by the State Board on September 16, 2008 (Resolution No. 2008-0070),
effective on January 5, 2009, and has been amended twice after the adoption of the test
claim permit on April 6, 2011 (Resolution No. 2011-0017), effective on June 8, 2011 and
June 5, 2018 (Resolution No. 2018-0028), effective March 11, 2019.

Likewise, the following adopted amendments, all of which were adopted after the test
claim permit at issue in this case, were incorporated into the ISWP:

e Part 1: Trash Provisions, adopted on April 7, 2015 (Resolution No. 2015-0019),
effective on December 2, 2015

e Part 2: Tribal Subsistence Beneficial Uses and Mercury Provisions, adopted on
May 2, 2017 (Resolution No. 2017-0027), effective on June 28, 2017

e Part 3: Bacteria Provisions and Variance Policy, adopted on August 7, 2018
(Resolution No. 2018-0038), effective on February 4, 2019

e State Wetland Definition and Procedures for Discharges of Dredged or Fill
Material to Waters of the State (for waters of the United States only), adopted
April 2, 2019 (Resolution No. 2019-0015), effective May 28, 2020.

5. Basin Plans (also known as Water Quality Control Plans)

The Basin Plan is a regional board's master water quality control planning document for
a particular water basin. It designates beneficial uses and water quality objectives for
waters of the State, including surface waters and groundwater. It also must include any
TMDL programs of implementation to achieve water quality objectives.33° Basin Plans

328 Code of Federal Regulations, title 40, Part 131, May 18, 2000.
329 See Code of Federal Regulations, title 40, Part 131, May 18, 2000.
330 Water Code section 13241.
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must be adopted by the regional board and approved by the State Board, the California
Office of Administrative Law (OAL), and U.S. EPA, in the case of action on surface
waters standards.3?

E. The History of the Test Claim Permit

The claimants are the owners of an interconnected MS4 which lies within the Santa
Margarita Hydrologic Unit, one of the eleven hydrologic units of the San Diego
Region.33? The Upper Santa Margarita Watershed is approximately 548 square miles
and includes the County of Riverside, the Cities of Murrieta, Temecula, and Wildomar,
as well as portions of the Cleveland and San Bernardino National Forests, and the
Cahuilla, Ramona, Pauma, and Pechanga Indian Reservations.33® The claimants’ MS4
discharges its runoff into lakes, drinking water reservoirs, rivers, streams, creeks, bays,
estuaries, coastal lagoons, and, ultimately, the Pacific Ocean.3** “Over 40 percent of
the water used in the watershed is locally produced. In addition, surface and ground
water from the Upper Santa Margarita Watershed flow to Fallbrook in San Diego County
and the U.S. Marine Corps Base Camp Pendleton where it is used as part of the
municipal and domestic water supply.”335

The test claim permit, Order No. R9-2010-0016,3% is the fourth iteration of the NPDES
permit for the claimants’ MS4 (fourth term permit). In 1990, the Riverside County Flood
Control and Water Conservation District, the County of Riverside, and the City of
Temecula (copermittees)33” obtained a first-term permit. Following its incorporation in
1992, the City of Murrieta was added as a copermittee to that permit. In 1998, the
Regional Board adopted the second-term permit. The U.S. EPA objected to the 1998
permit due to the receiving water limitations language, which the U.S. EPA determined
did not comply with the federal CWA and its implementing regulations. U.S. EPA

331 Water Code section 13245; United States Code, title 33, section 1313(c)(1).

332 Exhibit A, Test Claim, filed November 10, 2011, pages 184-185 (test claim permit,
Finding C.7.).

333 Exhibit J (34), Order R9-2004-0001, Fact Sheet/Technical Report, Section V.C.,
page 8.

334 Exhibit A, Test Claim, filed November 10, 2011, pages 184-185 (test claim permit,
Finding C.7.).

335 Exhibit A, Test Claim, filed November 10, 2011, page 395 (Fact Sheet/Technical
Report, Discussion of Finding C.5.), footnote omitted.

336 R9-2010-0016 is both an “order” of the Regional Board and an NPDES “permit.”
This analysis will refer to it as the “test claim permit.”

337 The claimants are interchangeably referred to as permittees, as used in the prior
permit and copermittees, as used in the test claim permit.
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reissued the second-term permit and the Regional Board issued an addendum to
incorporate U.S. EPA’s permit.338

In 2004, the Regional Board adopted the third-term permit, Order No. R9-2004-0001
(prior permit).33° At the time that the prior permit was adopted, the Upper Santa
Margarita Watershed had significant pollutant issues: Murrieta Creek and a portion of
the Santa Margarita River were CWA section 303(d) listed for phosphorus and the
Santa Margarita Lagoon was listed for eutrophication. Pollutants of concern included
sedimentation, iron, manganese, and total dissolved solids. Other existing or potential
sources of the following pollutants that may cause, or contribute to an excursion above
a State water quality standard were identified: nitrogen, diazinon and other pesticides,
herbicides, heavy metals and other toxics, oil and grease, total suspended solids,
nutrients, pathogens, and trash.340

The prior permit represented a shift in the Regional Board’s approach to permitting,
using for the first time detailed, specific requirements to achieve the minimum level of
implementation. The prior permit, however, did not address all of the water quality
challenges faced by the copermittees.®*' Discharges from the MS4 continued to be the
leading cause of water quality impairment with increases in toxicity and the number of
CWA section 303(d) listed water bodies continued to increase.34?

In July 2010, the cities of Murrieta and Wildomar, which fall within the jurisdiction of both
the Santa Ana Regional Board and the San Diego Regional Board, made a request,
under California Water Code section 13228, that the San Diego Regional Board act as
the regulating authority for their MS4 permits including the portions of the cities that fall
within the Santa Ana Regional Board’s jurisdiction. On September 28, 2010, the
executive officers of the two Regional Boards signed agreements making the requested
designation.343

On November 10, 2010, the Regional Board adopted the test claim permit.®* The City
of Wildomar was added as a copermittee for the first time because it was just

338 Exhibit J (34), Order R9-2004-0001, Fact Sheet/Technical Report, Section V.A.,
page 8.

339 R9-2004-0001 is both an “order” of the Regional Board and an NPDES “permit.”
This analysis will refer to it as the “prior permit.”

340 Exhibit J (34), Order R9-2004-0001, Fact Sheet/Technical Report, Section VI.B.,
Table 1, pages 16-18.

341 Exhibit A, Test Claim, filed November 10, 2011, page 374 (Fact Sheet/Technical
Report).

342 Exhibit A, Test Claim, filed November 10, 2011, page 374 (Fact Sheet/Technical
Report).

343 Exhibit J (46), Excerpt from Santa Ana Regional Water Quality Control Board Order
R8-2013-0024, page 2.

344 Exhibit A, Test Claim, filed November 10, 2011, page 182 (test claim permit).
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incorporated in 2008 and was covered under the unincorporated part of the county in
the prior permits.3*5 The test claim permit increases the emphasis on watershed-
focused discharge management. As explained by the Fact Sheet: “There are several
reasons for this shift in emphasis. An emphasis on watersheds is necessary to shift the
focus of the Copermittees from program development and implementation to water
quality results. After over 20 years of Copermittee program implementation, it is critical
that the Copermittees link their efforts with positive impacts on water quality.”346

This Test Claim pleads the following provisions of the test claim permit:

A. The requirement to address three categories of urban irrigation runoff that
formerly were considered exempt non-stormwater discharges, contained in
Section B.2.;347

B. The requirement to monitor for, report and address exceedances of non-
stormwater action levels, contained in Sections C. and F.4.d., F.4.e., and
Attachment E., Section II.C.;348

C. The requirement to monitor for, report and address exceedances of stormwater
action levels, contained in Section D.;34°

D. Requirements relating to the Priority Development Projects, low impact
development and hydromodification, contained in Section F.1.d.1., 2., 4., 7., and
F.1.h.;3%0

E. Requirements to track the construction and operation of post-construction best
management practices (‘BMPs”), contained in Section F.1.f.;3%

345 Exhibit A, Test Claim, filed November 10, 2011, page 388 (Fact Sheet/Technical
Report, Finding B.1.).

346 Exhibit A, Test Claim, filed November 10, 2011, page 375 (Fact Sheet/Technical
Report, Section V.).

347 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 35-36 (Test Claim
narrative).

348 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 39-42 (Test Claim
narrative).

349 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 44-45 (Test Claim
narrative).

350 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 46-52 (Test Claim
narrative).

351 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 57-58 (Test Claim
narrative).
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. Requirements relating to the control of pollutants from construction sites,
contained in Section F.2.d.3. and F.2.e.6.e.;3%2

. Requirements relating to the development and implementation of BMPs for
unpaved roads, contained in Sections F.1.i. and F.3.a.10.;353

. Requirements relating the inspection of monitoring of commercial/industrial
sources, contained in Section F.3.b.4.a.ii.;3%

Requirements relating to the retrofitting of existing development, contained in
Section F.3.d.1.-5.3%5;

. Requirements relating to the development and implementation of the Watershed
Water Quality Workplan, contained in Section G.1.-5.;3%

. Requirements relating to the JRMP Annual Report, contained in Section K.3.a.-
C.;357

. Requirements to perform special studies, contained in the Monitoring and
Reporting Program, Attachment E. Section II.E.2.-5.;3%¢ and

. Requirements that programs relating to development, construction, municipal
facilities, industrial/commercial facilities, residential areas, retrofitting and
education ensure that stormwater runoff not cause or contribute to a violation of a
water quality standard and “prevent” illicit discharges into the MS4, contained in
Sections F., F.1.,F.1.d.,, F.2,, F.3.a.-d., and F.6.3%°

352 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 59-60 (Test Claim
narrative).

353 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 61-62 (Test Claim
narrative.

354 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 63-64 (Test Claim
narrative).

355 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 65-66 (Test Claim
narrative).

356 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 68-70 (Test Claim
narrative).

357 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 72-73 (Test Claim
narrative).

358 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 75-77 (Test Claim
narrative).

359 Exhibit A, Test Claim, filed November 10, 2011, pages 22, 81-83 (Test Claim
narrative).
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11l. Positions of the Parties and Interested Parties

A. County of Riverside, Riverside County Flood Control and Water
Conservation District, and the Cities of Murrieta, Temecula, and Wildomar,
Claimants

As will be covered within the analysis of the specific sections pled below, the claimants
contend that the test claim permit includes numerous new requirements that exceed
what is required under federal law.3¢° The claimants note that the Commission has
twice found the imposition of reimbursable state-mandated programs in MS4 permits
issued by the Los Angeles and the San Diego regional boards.3%’

The claimants assert that the CWA leaves substantial discretion to the states in
adopting permits noting that “[tjhe California Supreme Court recognized the dual nature
of NPDES permitting in City of Burbank v. State Water Resources Control Board (2005)
35 Cal.4th 613.352 The Court, in Department of Finance v. Commission on State
Mandates (2016) 1 Cal.5th 749, expressly rejected the argument that just because a
provision was in a stormwater NPDES permit, it was “ipso facto, required by federal
law.””363 The claimants contend that under definitive guidance provided by the court in
Department of Finance regarding how to determine what constitutes a federal versus
state mandate, the test claim permit’s requirements are state, not federal, mandates.36*
The claimants also contend that the decision in Department of Finance has three
relevant holdings. First, the claimants assert that the decision sets forth the test to
determine if a permit requirement is a federal or state mandate, that is, if the state has
discretion to impose the requirement and does so by virtue of a true choice, then the
requirement is state-mandated.3%® Second, the claimants assert that the decision
addresses whether the Commission must defer to the Water Boards as to what
constitutes a federal mandate. The claimants further assert that the court concludes

360 Exhibit A, Test Claim, filed November 10, 2011, page 21 (Test Claim narrative).

361 Exhibit A, Test Claim, filed November 10, 2011, page 23 (Test Claim narrative) citing
In re Test Claim on: Los Angeles Regional Quality Control Board Order No. 01-192,
Test Claim Nos.: 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21; In re Test Claim on: San
Diego Regional Water Quality Control Board Order No. R9-2007-0001, Test Claim No.
07-TC-09.

362 Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
pages 3-4.

363 Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
page 4 quoting Department of Finance v. Commission on State Mandates (2016) 1
Cal.5th 749, 768.

364 Exhibit A, Test Claim, filed November 10, 2011, pages 30-35 (Test Claim narrative),
citing Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749,
765.

365 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, page 35, citing
Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 765.
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that the Commission must make that determination by applying California’s
constitutional, statutory, and common law to the issue of reimbursement. The claimants
concede that the Commission must defer to the Water Boards’ expertise if the regional
board found that the permit conditions were the only means to implement the MEP
standard, however, the regulatory language must be examined to establish the scope
and detail required by the federal law.3%¢ Third, the claimants assert that the court
concludes that the state bears the burden to establish an exception under Government
Code section 17556.367 The claimants contend that the test claim permit does not
contain the necessary findings to establish that the requirements are only federal
mandates and the Water Boards cite general regulatory authority to support their
specific requirements.368

The claimants further contend that the test claim permit is not based on the federal MEP
standard, but rather on the water quality standards established in the state’s Basin Plan
requiring compliance under state, not federal, authority.369

The claimants further assert that the requirements in the test claim permit are new
programs and higher levels of service.®’° The claimants contend that the test claim
permit imposed requirements uniquely on local government, and are not based on the
claimants’ voluntary acts.3""

366 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 11-12,
citing Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749,
768-769, 771.

367 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 11-12,
citing Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749,
769.

368 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 11-12.
369 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 12-14.

370 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 14-16;
Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
pages 5-13, Sections C., D., F.4.d., F.4.e. and Attachment E., Section II.C. (NALs and
SALs); pages 16-17, Section F.1.f. (BMP maintenance tracking); pages 17-18, Section
F.2.d.3. (AST); pages 18-22, Sections F.1.i. and F.3.a.10. (unpaved roads); pages 22-
24, Section F.3.b.4.a.ii. (industrial and commercial inspections); pages 24-27, Sections
G.1.-5. (Watershed Workplan); page 27, Section K.3.a.-.c. (annual reporting); pages 30-
31, Sections F., F. 1., F.l.d., F.2., F.2.a.-d. and F.6.

371 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 22-23;
Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
pages 31-32; see also pages 13-15, Sections F.1.d. and F.1.h., (LID, hydromodification,
and priority development projects); pages 15-16, Section F.3.d. (retrofitting existing
development); pages 16-17, Section F.1.f. (BMP maintenance tracking); pages 18-22,
Sections F.1.i. and F.3.a.10. (unpaved roads); pages 24-27, Sections G.1.-5.
(Watershed Workplan); pages 28-29, Section K.3.a.-.c. (annual reporting).
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The claimants then assert that Water Boards have not demonstrated that the
requirements are the only method to meet the MEP standard or are required by federal
law, contending that the Water Boards’ findings regarding federal law are not entitled to
deference and the Water Boards have too narrow of a reading of the application of
Department of Finance to the test claim permit.372 Specifically, the claimants argue that
the test claim permit, itself, states it is based on both federal and state law.3”® The
claimants state that Finding E.6., which addresses whether the test claim permit is a
state mandate, is not entitled to deference under Department of Finance as the
Commission has exclusive jurisdiction to make that determination.3’* The claimants
state that the court in Department of Finance considered the Water Boards’ argument,
that the test claim permit requirements are derived from federal law and that the US
EPA would have included the same requirements, and rejected it.3">

The claimants argue that the test claim permit imposes costs mandated by the state and
the claimants lack fee authority to cover the costs of complying with the test claim
permit, so Government Code section 17556(d) does not apply. The claimants allege
that the costs are not recoverable through fees due to the application of Proposition 26,
which amended article XllII C of the California Constitution to define most fees as taxes
unless the fee falls within certain exceptions.3”® The claimants argue that they can only
charge fees in the amount necessary to recover program costs and the payor can only
be charged for the portion of costs attributable to the burdens on or direct benefits to
that payor. If the charge does not fall within that definition of a fee, the charge is a tax
and must be approved by the voters. The claimants conclude that charges for a specific
purpose, such as the costs to comply with the test claim permit, would be a special tax
and require the approval of two-thirds of the voters.377

Regarding the funding sources for the Riverside County Flood Control and Water
Conservation District, the claimants state, “Without agreeing to the correctness of the
DPD’s conclusions regarding the use of benefit assessment funds and ‘proceeds of
taxes,’” to the extent that the District identifies further evidence relevant to this section of
the DPD, it will consider presenting such evidence at the hearing on the Test Claim.”378

372 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 17-22.
373 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 17-18.
374 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 19-20.
375 Exhibit D, Claimants’ Rebuttal Comments, filed December 14, 2017, pages 21-22.

376 Exhibit A, Test Claim, filed November 10, 2011, pages 27-28 (Test Claim narrative);
Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
pages 32-33.

377 Exhibit A, Test Claim, filed November 10, 2011, pages 27-28 (Test Claim narrative).
378 Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
page 31.
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Finally, the claimants argue that SB 231, which amended Government Code sections
53750 and 53751 regarding the definition of “sewers,” should not be relied upon by the
Commission to deny subvention for costs incurred after January 1, 2018, because “SB
231 is an unconstitutional attempt by the Legislature to rewrite history.”37°

B. Department of Finance

Finance defers to the Water Boards on the issues of whether the test claim permit
imposes a new program or higher level of service and the impact of the decision in
Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749.38
Regarding the issue of fee authority, Finance states that the claimants have fee
authority “undiminished by Propositions 2018 or 26.”38" Finance contends that
Proposition 26 specifically excludes assessments and property-related fees imposed
under Proposition 218.382 Finance further contends that the claimants can impose
property-related fees under their police powers. Finance relies on the holding in Clovis
Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794, that to the extent that a local
government has authority to charge for program costs, those charges cannot be
recovered as a state-mandated cost. Finance argues that holding applies to this Test
Claim: “Local governments can choose to not submit a fee to the voters and voters can
indeed reject a proposed fee, but not with the effect of turning permit costs into state
reimbursable mandates.”®3 Finance adds that its position “is supported by Paradise
Irrigation District v. Commission on State Mandates (2019) 33 Cal.App.5th 174, 244
which found that the majority protest procedure does not negate a claimant’s fee
authority.”* Finance concludes that the claimants have sufficient authority to charge
fees regardless of political feasibility. Finance also contends that Government Code
section 17556(d) applies in that there can be no finding of a reimbursable state-
mandated program when the claimants have the authority to impose fees sufficient to
pay for the permit activities.®®> However, if the Commission should find a reimbursable

379 Exhibit G, Claimants’ Comments on the Draft Proposed Decision, filed May 19, 2023,
pages 35-42.

380 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017, page
1.

381 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017, page
1.

382 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017, page
1, citing California Constitution, article XIIIC, section 1(e)(7).

383 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017, page
1.

384 Exhibit H, Finance’s Late Comments on the Draft Proposed Decision, filed
May 22, 2023, page 1.

385 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017, pages
1-2.
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state-mandated program, Finance points to the offsetting revenue identified by the
claimants and notes the Commission should identify those revenues as well.3

C. The Water Boards

As will be covered in more detail in the analysis below, the Water Boards contend that,
when adopting the test claim permit, “the San Diego Water Board found that provisions
and requirements were necessary to meet the maximum extent practicable standard
(MEP) and are based exclusively on federal law.”3” The Water Boards contend that
the claimants are not entitled to subvention for complying with the test claim permit
because they have not shown that the requirements are new programs or higher level of
services, are unique to local agencies, or that exceptions to the subvention requirement
do not apply.388

The Water Boards further contend that the decision in Department of Finance v.
Commission on State Mandates (2016) 1 Cal.5th 749 (Department of Finance), when
applied to the test claim permit, will yield a finding that there is no state mandate due to
the following differences between the facts of the case and the facts of this Test Claim.
Specifically, the Water Boards assert, this test claim raises the following issues which
were not addressed in Department of Finance:

1. Here, the Regional Board specifically found the permit requirements at issue in this
test claim are federal mandates, unlike the regional board in the Department of Finance
case;

2. The parties in Department of Finance did not dispute that the requirements were new
and were not included in the prior permit, which is not true here since the Water Boards
contend that the requirements of test claim permit were contained in prior permits and
are not new;

3. There was no evaluation in Department of Finance of whether the requirements were
required under a TMDL or other federal law, such as the requirement to effectively
prohibit non-stormwater discharges into their MS4s;

4. None of the requirements evaluated by the court in Department of Finance were
included in any US EPA issued permits, which is not the case here;

5. The issue of whether the local government had the authority to levy fees or
assessments pursuant to Government Code section 17556(d) was not determined by
the court in Department of Finance;

386 Exhibit B, Finance’s Comments on the Test Claim, filed September 20, 2017, page
2.

387 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
page 2.

388 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
page 2.
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6. The Supreme Court in Department of Finance did not consider that the requirements
are generally applicable and not unique to government;

7. The Supreme Court in Department of Finance did not evaluate the permittees’
voluntary participation in the NPDES program.38°

With regard to the test claim permit, the Water Boards contend that the requirements
were in prior permits and are not new. Any changes to those requirements are not a
higher level of service because the changes are mere refinements of existing
requirements and are consistent with the US EPA’s guidance that the iterative process
making each permit more refined and detailed than the last. Also, mere direction from
the San Diego Water Board to reallocate resources is not sufficient to show a shifting of
costs from the state to the local government.39°

The Water Boards contend that the Regional Board'’s findings regarding federal law are
entitled to deference. In contrast to the Regional Board in Department of Finance, the
Regional Board here, when issuing the test claim permit, specifically found “[I]t is
entirely the federal authority that forms the legal basis to establish the permit
provisions.”3%" And “this Order implements the federally mandated requirements under
the CWA” including “federal requirements to effectively prohibit non-stormwater
discharges, to reduce the discharge of pollutants in storm water to the MEP."3%2 The
Water Boards reason that if they were not authorized to issue permits, the US EPA
would have issued a similar permit. “Therefore, in issuing the permit provisions
necessary to comply with federal law, the San Diego Water Board exercised its duty
under federal law.”3%® Relying on Rancho Cucamonga v. Regional Water Quality
Control Bd., Santa Ana Region (2006) 135 Cal.App.4th 1377, the Water Boards argue
that in exercising its duty, the San Diego Water Board required compliance with federal
mandates and, in exercising its discretion as required by federal law, the Regional
Board imposed requirements necessary to implement federal law. This supports a
conclusion that the requirements in the test claim permit are federal mandates. The
holding in Department of Finance does not conflict with this conclusion as the permit at
issue in that case had its roots in both state and federal law, whereas the test claim
permit is rooted only in federal law. The Water Boards conclude that the Regional

389 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
pages 3-4.

3% Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
pages 10-12, 15-16.

391 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
page 13, citing 2010 Permit Fact Sheet, page F-34.

392 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
pages 13-14.

393 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
page 12.
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Board’s findings that the requirements were necessary to implement the MEP standard
are entitled to deference under Department of Finance.3%

The Water Boards also contend that the requirements in the test claim permit are not
unique to government as the US EPA requires control of municipal and non-municipal
stormwater discharges. Numerous provisions of the permit are laws of general
applicability. While the requirements in the test claim permit apply only to the public
entity copermittees, the substantive actions required are not unique to that class of
permittee and other permits impose similar requirements on non-local agencies.3%

Finally, the Water Boards contend that the claimants have voluntarily undertaken to
participate in the MS4 program as there is no requirement for them to do so and the
claimants have not demonstrated that they cannot cover any costs by imposing fees as
has been done by the cities of Alameda, San Clemente, San Jose, and Santa Cruz.3%

The Water Boards comments on to the Draft Proposed Decision, assert that the
sections on the Watershed Workplan, Section G.1.-5., and the Annual JRMP Report,
Section K.3.c.1.-4., should be denied because the requirements are not new or, if found
to be mandated, the costs of implementation should be found to be de minimis.3%7

Finally, the Water Boards assert that the reimbursement period for the Test Claim
should end on January 6, 2016, when the test claim permit was superseded by Order
No. R9-2015-0100 which became effective on January 7, 2016.3%® The Water Boards
contend that the claimants have had fee authority during the effective period of the test
claim permit. The Water Boards characterize Proposition 218 as a power sharing
measure between local property owners and local government which does not deprive
the local government of its fee authority. Thus, the Water Boards conclude that the
claimants have had fee authority for the entire reimbursement period and Government
Code section 17556(d) bars all reimbursement.3%°

394 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
pages 13-15.

395 Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
pages 16-17.

3% Exhibit C, Water Boards’ Comments on the Test Claim, filed September 22, 2017,
pages 18-19.

397 Exhibit F, Water Boards’ Comments on the Draft proposed Decision, filed
May 19, 2023, pages 2-4.

398 Exhibit F, Water Boards’ Comments on the Draft proposed Decision, filed
May 19, 2023, pages 4-5.

399 Exhibit F, Water Boards’ Comments on the Draft proposed Decision, filed
May 19, 2023, pages 5-6.
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V. Discussion

Article XlIl B, section 6 of the California Constitution provides in relevant part the
following:

Whenever the Legislature or any state agency mandates a new program
or higher level of service on any local government, the state shall provide
a subvention of funds to reimburse such local government for the costs of
such programs or increased level of service...

The purpose of article Xlll B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill
equipped’ to assume increased financial responsibilities because of the taxing and
spending limitations that articles XlII A and XllI B impose.”#% Thus, the subvention
requirement of section 6 is “directed to state-mandated increases in the services
provided by [local government] ..."401

Reimbursement under article Xlll B, section 6 is required when the following elements
are met:

1. A state statute or executive order requires or “mandates” local agencies or
school districts to perform an activity.4%?

2. The mandated activity constitutes a “program” that either:

a. Carries out the governmental function of providing a service to the
public; or

b. Imposes unique requirements on local agencies or school districts and
does not apply generally to all residents and entities in the state.4%3

3. The mandated activity is new when compared with the legal requirements
in effect immediately before the enactment of the test claim statute or
executive order and it increases the level of service provided to the
public.404

4. The mandated activity results in the local agency or school district
incurring increased costs, within the meaning of section 17514. Increased

400 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
401 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.

492 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 874.

403 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th
859, 874-875 (reaffirming the test set out in County of Los Angeles (1987) 43 Cal.3d 46,
56).

404 San Diego Unified School Dist. (2004) 33 Cal.4th 859, 874-875, 878; Lucia Mar
Unified School District v. Honig (1988) 44 Cal.3d 830, 835.
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costs, however, are not reimbursable if an exception identified in
Government Code section 17556 applies to the activity.4°

The Commission is vested with the exclusive authority to adjudicate disputes over the
existence of state-mandated programs within the meaning of article XllI B, section 6 of
the California Constitution.4%® The determination whether a statute or executive order
imposes a reimbursable state-mandated program is a question of law.*%” In making its
decisions, the Commission must strictly construe article Xlll B, section 6 of the
California Constitution, and not apply it as an “equitable remedy to cure the perceived
unfairness resulting from political decisions on funding priorities.”4%8

A. The Test Claim Was Timely Filed Pursuant to Government Code Section
17551(c) Because the Test Claim Was Filed Within Twelve Months of the
Effective Date of the Test Claim Permit, with a Period of Reimbursement
Beginning November 10, 2010.

The Test Claim was filed on November 10, 2011. The effective date of the test claim
permit is November 10, 2010.4%° At the time of filing, the Government Code section
17551 provided that “test claims shall be filed not later than 12 months following the
effective date of a statute or executive order....”4'"% As the Test Claim was filed within
12 months following the effective date of the test claim permit, the Test Claim was
timely filed.

Government Code section 17557(e) requires a test claim to be “submitted on or before
June 30 following a fiscal year in order to establish eligibility for reimbursement for that
fiscal year.” Because the Test Claim was filed on November 10, 2011, the potential
period of reimbursement under Government Code section 17557 begins on July 1,
2010. However, since the test claim permit has a later effective date, the potential
period of reimbursement for this Test Claim begins on the permit’s effective date,
November 10, 2010.

405 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of
Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284;
Government Code sections 17514 and 17556.

406 Kinlaw v. State of California (1991) 54 Cal.3d 326, 335.
407 County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.

408 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1265,
1280, citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.

409 Exhibit A, Test Claim, filed November 10, 2011, page 269 (test claim permit).
410 Government Code section 17551(c) (Stats. 2007, ch. 329).
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B. Some of the Sections Pled by the Claimants Impose a State-Mandated New
Program or Higher Level of Service.

1. The Requirements of Section B.2. of the Test Claim Permit, Addressing
Formerly Exempted Non-Stormwater Discharges That Have Been
Identified as a Source of Pollutants, Do Not Mandate a New Program or
Higher Level of Service Because Existing Federal Law Requires the
Claimants to Prohibit Non-Stormwater Discharges.

The claimants have pled Section B.2. of the test claim permit,*!" which removes
landscape irrigation, irrigation water, and lawn watering from the exempt, non-prohibited
discharge list.#'2 Thus, the claimants are now required to effectively prohibit landscape
irrigation, irrigation water, and lawn watering from entering the MS4 by implementing a
program to detect and remove these illicit discharges, just like other prohibited non-
stormwater discharges.

The Commission finds that Section B.2. does not mandate a new program or higher
level of service.

a. Background

i Federal law requires that if an exempt discharge is identified as a
pollutant, the permittee is required to effectively prohibit the illicit
discharge from entering the municipal separate storm sewer system.

Federal law distinguishes between stormwater discharges and non-stormwater
discharges. Stormwater is defined as “storm water runoff, snow melt runoff, and
surface runoff and drainage; events related to precipitation.”'3 A discharge to a MS4
that “is not composed entirely of stormwater” is considered an illicit non-stormwater, or
dry weather discharge.*4

411 Exhibit A, Test Claim, filed November 10, 2011, pages 21, 35-36 (Test Claim
narrative).

412 Section B.2. of the test claim permit exempts the following non-stormwater
discharges: diverted stream flows, rising ground water, uncontaminated ground water
infiltration (as defined at Code of Federal Regulations, title 40, section 35.2005(20)) to
MS4s, uncontaminated pumped ground water, foundation drains, springs, water from
crawl space pumps, footing drains, air conditioning condensation, flows from riparian
habitats and wetlands, water line flushing, discharges from potable water sources not
subject to NPDES Permit No. CAG679001 other than water main breaks, individual
residential car washing, and dechlorinated swimming pool discharges. Exhibit A, Test
Claim, filed November 10, 2011, pages 200-201 (test claim permit, Section B.2.).

413 Code of Federal Regulations, title 40, section 122.26(b)(13).

414 Code of Federal Regulations, title 40, section 122.26(b)(2) defines “lllicit discharge”

as “any discharge to a municipal separate storm sewer that is not composed entirely of

storm water except discharges pursuant to a NPDES permit (other than the NPDES
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https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=0a39092775701017252f720dd0760af0&term_occur=36&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:B:122.26
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=4dfea49f4d72f355442214d84156512d&term_occur=14&term_src=Title:40:Chapter:I:Subchapter:D:Part:122:Subpart:B:122.26

Federal law requires that, in order to achieve water quality standards and objectives,
permits for discharges from MS4s “shall include a requirement to effectively prohibit
non-stormwater discharges into the storm sewers,” unless those discharges are
conditionally exempted from this prohibition.4'®> Those discharge categories that are not
prohibited from entering into the MS4 continue to be exempt unless the discharge is
identified by a municipality as a source of pollutants to waters of the United States. If a
discharge is identified as a pollutant, the municipality is required by federal law to
effectively prohibit the illicit discharge from entering the MS4 by implementing a
program to detect and remove the discharge.*'®

ii. The prior permit conditionally exempted landscape irrigation, irrigation
water, and lawn watering from the list of non-stormwater discharges
that permittees were prohibited from discharging.

Section B.2. of the prior permit provided a list of exempt non-stormwater discharges that
included landscape irrigation, irrigation water, and lawn watering, which were not
prohibited from being discharged into the MS4.47 Section B.2. further stated that the
listed categories of non-stormwater discharges are not prohibited “unless a Permittee or
the SDRWQCB identifies the discharge category as a source of pollutants to waters of
the U.S.”#'® The prior permit also required each permittee to “examine its lllicit
Discharge Monitoring results collected in accordance with Requirement J.3 of this Order
and Section I1.B of the MRP [Monitoring and Reporting Program] to identify water quality
problems which may be the result of any non-prohibited discharge category(ies) listed
above in Requirement B.2. Follow-up investigations shall be conducted as necessary to
identify and control any non-prohibited discharge category(ies) listed above.”#'? In
addition, permittees were required to “investigate and inspect any portion of the MS4
that, based on visual observations, monitoring results or other appropriate information,
indicates a reasonable potential for illicit discharges, illicit connections, or other sources
of non-storm water (including non-prohibited discharge(s) identified in Section B. of this

permit for discharges from the municipal separate storm sewer) and discharges
resulting from firefighting activities.” Emphasis added.

415 United States Code, title 33, section 1342(p)(3)(B)(ii) (Public Law 100-4); Code of
Federal Regulations, title 40, section 122.26(d)(2)(iv)(B)(1).

416 United States Code, title 33, section 1342(p)(3)(B)(ii) (Public Law 100-4); Code of
Federal Regulations, title 40, section 122.26(d)(2)(1V)(B)(1).

417 Exhibit A, Test Claim, filed November 10, 2011, pages 572-573 (Order R9-2004-
0001, Section B.2.).

418 Exhibit A, Test Claim, filed November 10, 2011, page 572 (Order R9-2004-0001,
Section B.2.).

419 Exhibit A, Test Claim, filed November 10, 2011, page 573 (Order R9-2004-0001,
Section B.4.).
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Order).”#?° If a non-prohibited discharge category was identified by a permittee as a
source of pollutant to the waters of the United States during the term of the permit, the
permittee was required by the prior permit to prohibit the discharge or to implement Best
Management Practices (BMPs) to reduce the discharge of the pollutant to the MEP and
submit a report to the Regional Board.*?!

b. Section B.2. of the test claim permit removes landscape irrigation,
irrigation water, and lawn watering from the exemption, but does not
mandate a new program or higher level of service.

Section B.2. of the test claim permit removes landscape irrigation, irrigation water, and
lawn watering from the exempt, non-prohibited discharge list.#?? Thus, the claimants
are now required to effectively prohibit landscape irrigation, irrigation water, and lawn
watering from entering the MS4 by implementing a program to detect and remove these
illicit discharges, just like other prohibited non-stormwater discharges.

The Fact Sheet for the test claim permit explains that removal of landscape irrigation,
irrigation water, and lawn watering discharges from the exemption was based on the
claimants’ and the Regional Board'’s identification of these discharges as sources of

pollutants to the waters of the United States:

Discharges from landscape irrigation have been identified by the San
Diego Water Board and the Copermittees as a source of pollutants and
conveyance of pollutants to waters of the United States in the following:

¢ In educational materials developed by The Cities and County of
Riverside “Only Rain in the Storm Drain” Pollution Prevention Program,
the Landscape and Garden brochure states: “Soil, yard wastes, over-
watering [] and garden chemicals become part of the urban runoff mix
that winds it [sic] way through streets, gutters and storm drains before
entering lakes, rivers, streams, etc.”

¢ In an educational survey developed by The Cities and County of
Riverside “Only Rain in the Storm Drain” Pollution Prevention Program

420 Exhibit A, Test Claim, filed November 10, 2011, page 594 (Order R9-2004-0001,
Section J.4.).

421 Exhibit A, Test Claim, filed November 10, 2011, page 572 (Order R9-2004-0001,
Section B.2.).

422 Section B.2. of the test claim permit exempts the following non-stormwater
discharges: diverted stream flows, rising ground water, uncontaminated ground water
infiltration (as defined at Code of Federal Regulations, title 40, section 35.2005(20)) to
MS4s, uncontaminated pumped ground water, foundation drains, springs, water from
crawl space pumps, footing drains, air conditioning condensation, flows from riparian
habitats and wetlands, water line flushing, discharges from potable water sources not
subject to NPDES Permit No. CAG679001 other than water main breaks, individual
residential car washing, and dechlorinated swimming pool discharges. Exhibit A, Test
Claim, filed November 10, 2011, pages 200-201 (test claim permit, Section B.2.).
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distributed at Public Outreach events, the answer to the question about
where lawn irrigation water goes states: “Water that leaves your lawn
from irrigation ... can pick up motor oil and grease from vehicles,
excess fertilizer from your lawn, bacteria from pet waste, and excess
pesticides from your yard. These pollutants can be carried down
streets and storm drains directly to our streams, lakes and rivers
without treatment!”

e In 2006, the State Water Board allocated Grant funding to the
Smarttimer/Edgescape Evaluation Program (SEEP). The project
targets irrigation runoff by retrofitting existing development and
documenting the conservation and runoff improvements. The Grant
Application states that “Irrigation runoff contributes flow & pollutant
loads to creeks and beaches that are 303(d) listed for bacteria
indicators”. Furthermore, the grant application states that “Regional
program managers agree that the reduction and/or elimination of
irrigation-related urban flows and associated pollutant loads may be
key to successful attainment of water quality and beneficial use goals
as outlined in the Basin Plan and Bacteria TMDL over the long term”.
This is reinforced in the project descriptions and objectives: “Elevated
dry-weather storm drain flows, composed primarily ... of landscape
irrigation water wasted as runoff, carry pollutants that impair
recreational use and aquatic habitats all along Southern California's
urbanized coastline. Storm drain systems carry the wasted water,
along with landscape derived pollutants such as bacteria, nutrients and
pesticides, to local creeks and the ocean. Given the local
Mediterranean clim