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ITEM 8
DENIED TEST CLAIM
PROPOSED STATEMENT OF DECISION

Labor Code Section 3212.11
Statutes 2001, Chapter 846 (AB 663)
Lifeguard Skin Cancer Presumption (K-14) (02-TC-16)
Santa Monica Community College Didtrict, Claimant

EXECUTIVE SUMMARY

The sole issue before the Commission is whether the Proposed Statement of Decision accurately
reflects any decision made by the Commission at the December 9, 2004 hearing on the above-
named test dlaim.*

Staff Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning on
page two, which accuratdy reflects the staff recommendation on the test clam. Minor changes
to reflect the hearing testimony and the vote count will be included when issuing the find
Statement of Decision.

However, if the Commission’svote on Item 7 modifies the saff andyss, staff recommends that
the motion on adopting the Proposed Statement of Decision reflect those changes, which will be
made before issuing the find Statement of Decison. In the dternative, if the changes are
sgnificant, it is recommended that adoption of a Proposed Statement of Decision be continued to
the January 2005 Commission hearing.

! Cdlifornia Code of Regulations, title 2, section 1188.1, subdivision (g).
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. 02-TC-16

Labor Code Section 3212.11; Statutes 2001, Lifeguard Skin Cancer Presumption (K-14)

Chapter 846, PROPOSED STATEMENT OF DECISION

Filed on February 27, 2003, PURSUANT TO GOVERNMENT CODE

. . . SECTION 17500 ET SEQ.; CALIFORNIA

By Santa Monica Community College Didtrict, ’

G{jm ' unity College Distri CODE OF REGULATIONS, TITLE 2,
DIVISION 2, CHAPTER 2.5, ARTICLE 7
(Proposed for adoption on December 9, 2004)

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this consolidated test
clam during aregularly scheduled hearing on December 9, 2004. [Witnesslist will beincluded
in the find Statement of Decison.]

Thelaw gpplicable to the Commission’ s determination of a reimbursable state-mandated
program isarticle X111 B, section 6 of the Cdifornia Congtitution, Government Code section
17500 et seq., and related case law.

The Commission [adopted/modified] the staff analyss a the hearing by a vote of [vote count
will beincluded in the find Statement of Decison).

BACKGROUND

On July 1, 2002, the Commission received atest clam filing on behdf of dlamant, City of
Newport Beach, entitled Skin Cancer Presumption for Lifeguards (01-TC-27). On
February 27, 2003, the Commission recelved atest clam filing, Lifeguard Skin Cancer
Presumption (K-14) (02-TC-16), on behdf of clamant Santa Monica Community College
Didrict. Although the same dtatutory provision isinvolved, these two test claims were not
consolidated. Both test claims address an evidentiary presumption given to state and local
lifeguardsin workers compensation cases. Normaly, before an employer isliable for payment
of workers compensation benefits, the employee must show that the injury arose out of and in
the course of employment, and that the injury was proximately caused by the employment. The
burden ofzproorf is usudly on the employee to show proximate cause by a preponderance of the
evidence.

2 LLabor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the grester probability of truth. When weighing the evidence, the test is not the

relative number of witnesses, but the relative convincing force of the evidence.”
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The Legidature eased the burden of proving industrid causation for certain g)ublic employess,
primarily fire and safety personnd, by establishing a series of presumptions.” The courts have
described the rebuttable presumption asfollows. “Where facts are proven giving riseto a
presumption ..., the burden of proof shifts to the party, against whom it operates|i.e., the
employer], to prove the nonexistence of the presumed fact, to wit, an industrid relationship.”
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.)

In 2001, the Legidature passed Assembly Bill 663, adding section 3212.11 to the Labor Code.
For thefirg time, publicly-employed lifeguards were granted a rebuttable presumption that skin
cancer developing or manifesting during or for adefined period immediatey following
employment “shall be presumed to arise out of and in the course of employment.” Under the
datute, the employer may offer evidence disputing the presumption.

Claimant’s Position

The clamant contends that the test claim legidation condiitutes a reimbursable state-mandated
program for K-14 school districts within the meaning of article X111 B, section 6 of the
Cdifornia Congtitution and Government Code section 17514. The claimant assertsthe
following:
[Thetest claim legidation] mandated costs reimbursable by the sate for school
digtricts and community college districts to pay increased worker’s compensation
clamsor premiumsfor lifeguards as aresult of the new presumption that skin
cancer developing or manifesting itsalf during employment arose out of or in the
course of employment and the prohibition from claiming the injury may be
atributed to a pre-existing disesse or condition.*

The dlamant further argues that the test claim legidation newly requires the following activities
or cogts.

develop and update policies and procedures for handling lifeguard workers
compensation clams dleging skin cancer arising from his or her employment;

al of the costs associated with payment of the clams caused by the shifting of
the burden of proof and by the prohibition of the use of a pre-exising
condition defense, or payment of the additiona costs of insurance premiums
to cover such clams.

physica examinations to screen lifeguard applicants for pre-existing skin
cance;

training lifeguards to take precautionary measures to prevent skin cancer on
the job.

Claimant’ s comments on the draft aff analys's, dated October 7, 2004, contend that: 1) school
digricts “are practicaly compelled’ to engage in the ctivities listed above, 2) “thetest clam
legidation is for the benefit of lifeguards and, therefore, is evidently intended to produce a higher

3 Seg, Labor Code sections 3212, 3212.1 — 3212.7, and 3213.
4 Test Claim, page 2.
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leve of sarviceto the public;” and 3) failing to follow earlier Commission decisions granting
mandate reimbursement for cancer presumption statutes is “ arbitrary and unreasonable.”

State Agency’s Position

The Department of Finance filed comments dated May 12, 2003, concluding that the test claim
legidation may cregte a reimbursable state-mandated program for increased workers
compensation claims for skin cancer in lifeguards. However, the Department of Finance
disputes any additiond dutiesidentified by the clamant on the grounds that the test clam Statute
does not expressy require them.

No comments on the draft staff andysis were received.

Discussion

The courts have found that article X111 B, section 6 of the California Congtitutior? recognizes the
state congtitutional restrictions on the powers of local government to tax and spend.® “Its
purpose isto preclude the sate from shifting financid respongihility for carrying out
governmenta functionsto loca agencies, which are ‘ill equipped’ to assume increased financid
responsibilities because of the taxing and spending limitations thet articles X111 A and X111 B
impose.”’ A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands aloca agency or school didtrict to engagein an activity or
task.® In addition, the required activity or task must be new, constituting a“new program,” o it
must create a“higher level of service” over the previously required level of service®

The courts have defined a* program” subject to article X111 B, section 6, of the Cdifornia
Condtitution, as one that carries out the governmenta function of providing public services, or a
law that imposes unique requirements on local agencies or school didricts to implement a Sate

> Article X111 B, section 6, subdivision (&), (as amended by Proposition 1A in November 2004)
provides. “(a) Whenever the Legidature or any state agency mandates a new program or higher
level of service on any loca government, the State shdl provide a subvention of fundsto
reimburse that local government for the costs of the program or increased level of service, except
that the Legidature may, but need not, provide a subvention of funds for the following mandates:
(1) Legidative mandates requested by the loca agency affected. (2) Legidation defining anew
crime or changing an existing definition of acrime. (3) Legidative mandates enacted prior to
January 1, 1975, or executive orders or regulaions initialy implementing legidation enacted

prior to January 1, 1975.”

® Department of Finance v. Commission on Sate Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

" County of San Diego v. Sate of California (1997) 15 Cal.4th 68, 81.
8 Long Beach Unified School Dist. v. Sate of California (1990) 225 Cal.App.3d 155, 174.

® San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal .4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).
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policy, but does not apply generaly to al residents and entitiesin the state’® To determine if the
program is new or imposes a higher level of service, the test clam legidation must be compared
with the Iegd requirements in effect immediately before the enactment of the test claim
legidation.™* A “higher level of service’ occurs when the new “requirements were intended to
provide an enhanced service to the public.”*?

Findly, ﬂ}f newly required activity or increased level of service must impose costs mandated by
the state.

The Commisson is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.1 In making its
decisons, the Commission must grictly construe article X111 B, section 6 and not gpply it asan
“ equitd)Ielréamedy to cure the perceived unfairness resulting from palitica decisons on funding
priorities.”

Issue 1: Isthetest claim legidation subject to article X111 B, section 6 of the
California Congtitution?

The Commission finds that the test claim legidation is not subject to article X111 B, section 6 of
the California Congtitution because it does not mandate a new program or higher level of service
on schoal didricts within the meaning of article X111 B, section 6.

Labor Code section 3212.11, as added by Statutes 2001, chapter 846, provides:

This section gpplies to both of the following: (a) active lifeguards employed by a
city, county, city and county, district, or other public or municipa corporation or
political subdivison, and (b) active sate lifeguards employed by the Department
of Parks and Recregtion. The term “injury,” asused in thisdivison, includes skin
cancer that develops or manifests itsdf during the period of the lifeguard's
employment. The compensation awarded for that injury shdl include full hospitd,
surgica, and medical treatment, disability indemnity, and death benefits, as
provided by the provisons of this divison.

19 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. Sate of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra,
44 Cal.3d 830, 835.)

11 san Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

12 san Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

13 County of Fresno v. Sate of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

14 Kinlaw v. Sate of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

15 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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Skin cancer o developing or manifesting itself shall be presumed to arise out of
and in the course of the employment. This presumption is digputable and may be
controverted by other evidence, but unless so controverted, the appedals board
shdl find in accordance with it. This presumption shall be extended to a lifeguard
following termination of service for aperiod of three calendar months for each
full year of the requisite service, but not to exceed 60 monthsin any circumstance,
commencing with the last date actualy worked in the specified capacity.

Skin cancer so developing or manifesting itsdlf in these cases shdl not be
attributed to any disease existing prior to that development or manifestation.

This section shdl only gpply to lifeguards employed for more than three
consecutive months in acaendar year.

The clamant contends that the test claim legidation condtitutes a new program or higher leve of
sarvice
Prior to 1975, there was no statute, code section or regulation that created a
presumption that skin cancer developing or manifesting itself on lifeguards arose
out of or in the course of their employment with the district. Nor was there any
dtatute, code section, or regulation which prohibited such skin cancer from being
atributed to a pre-existing disease or condition.

Although it istrue that the legd presumption in favor of the lifeguard employeeis new law, the
clamant reads requirementsinto Labor Code section 3212.11, which, by the plain meaning of
the statute, are not there. Nothing in the statute mandates public employers of lifeguards to
develop policies and procedures to handle lifeguard workers compensation clams. Nathing in
the language of Labor Code section 3212.11 requires a pre-employment physical exam for
lifeguards, nor requires the employer to offer training on skin cancer prevention. While dl of
these “new activities” may be prudent, they are soldy undertaken at the discretion of the
employing agency, and are not mandated by the State.

Labor Code section 3208, as last amended in 1971, specifies that for the purposes of workers
compensation, “‘Injury’ includes any injury or disease arisng out of the employment.”
[Emphasisadded.] Assembly Bill 663's sponsor, the Caifornia Independent Public Employees
Legidative Counsdl, stated that since 1985, one-third of the 30 City of San Diego lifeguards who
received industrial disability did so dueto skin cancer.}” Thus, public lifeguards’ ability to make
a successful workers compensation claim for an on-the-job injury from skin cancer predates the
2001 enactment of Labor Code section 3212.11.

The express language of Labor Code section 3212.11 does not impose any state- mandated
requirements on school digtricts. Rather, the decison to dispute this type of workers
compensation clam and prove that the injury is nortindugtria remains entirely with the school

16 Test Claim, page 3.

17 Senate Rules Committee, Office of Senate Floor Analyses, third reading analysis of Assembly
Bill No. 663 (2001-2002 Reg. Sess.), page 4, September 7, 2001.
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digrict. The plainlanguage of Labor Code section 3212.11 states that the “ presumption is
disputable and may be controverted by other evidence ...” [Emphasis added.]

Under the rules of statutory congtruction, when the statutory language is plain, asthe datute is
here, the court is required to enforce the statute according to itsterms. The Cdifornia Supreme
Court determined that:

In statutory construction cases, our fundamentd task is to ascertain the intent of
the lawmakers s0 as to effectuate the purpose of the statute. We begin by
examining the datutory language, giving the words their usud and ordinary
meaning. If the terms of the Statute are unambiguous, we presume the lavmakers
meant what they said, and the plain meaning of the language governs. [Citations
omitted]*8

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a Satute, by implication, express requirements that the
Legidature itself has not seen fit to place in the statute ! Consistent with this principle, the
courts have strictly construed the meaning and effects of statutes anadyzed under article XI11 B,
section 6, and have not applied section 6 as an equitable remedy:

A dtrict congtruction of section 6 isin keeping with the rules of condtitutiona

interpretation, which require that congtitutional limitations and redtrictions on

legidative power “are to be construed strictly, and are not to be extended to

include matters not covered by the language used.” [Citations omitted.][* Under

our form of government, policymaking authority is vested in the Legidature and

neither arguments as to the wisdom of an enactment nor questions as to the

moativation of the Legidature can serveto invalidate particular legidation.”]

Under these principles, there is no basis for gpplying section 6 as an equitable

remedly to cure the percaeived unfairness resulting from political decisons on

funding policies®°
Thisis further supported by the California Supreme Court’ s decision in Kern High School Dist.??
In Kern High School Dist., the court considered the meaning of the term “state mandate” as it
gppearsin article X111 B, section 6 of the Cdifornia Congtitution. The court reviewed the balot
materidsfor article X111 B, which provided that “a state mandate comprises something that a
local government entity is required or forced to do.”%? The ballot summary by the Legidative

18 Estate of Griswald (2001) 25 Cal.4th 904, 910-911.

19 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757.
20 City of San Jose v. Sate of California (1996) 45 Cal.App.4th 1802, 1816-1817.
21 Kern High School Dist., supra, 30 Cal.4th 727.

22 1d. at page 737.
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Analyst further defined “ state mandates’ as " requirements imposed on local governments by
legidation or executive orders.” 2

The court dso reviewed and affirmed the holding of City of Merced v. State of California (1984)
153 Cal.App.3d 777.2* The court stated the following:

In City of Merced, the city was under no lega compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not areimbursable state
mandate, because the city was not required to employ eminent domainin the first
place. Hereaswell, if aschool didtrict eects to participate in or continue
participation in any underlying voluntary education-related funded program, the
digtrict’ s obligation to comply with the notice and agenda requirements related to
that program does not condtitute a reimbursable state mandate. (Emphasisin
origind)?®

Thus, the Supreme Court held as follows:

[W]ergect damants assertion that they have been legdly compelled to incur

notice and agenda costs, and hence are entitled to reimbursement from the State,

based merely upon the circumstance that notice and agenda provisons are

mandatory elements of educationrelated programs in which clamants have
participated, without regard to whether claimant’s participation in the underlying
programis voluntary or compelled. [Emphasis added]?

The Supreme Court left undecided whether arembursable state mandate “ might be found in
circumstances short of legd compulson—for example, if the state were to impose a subgtantial
pendty (independent of the program funds a issue) upon any loca entity that declined to
participate in a given program.”*’

The claimant, in comments on the draft staff anayss dated October 7, 2004, argues that the
Commission should look to the 2004 decision of the Cdifornia Supreme Court, San Diego
Unified School Dist., supra, in which the Court discusses the potentid pitfalls of extending “the
holding of City of Merced so asto preclude reimbursement ... whenever an entity makes an
initid discretionary decision that in turn triggers mandated costs”?®  In particular, the Court
examines the factual scenario from Carmel Valley Fire Protection District v. Sate of California
(1987) 190 Cal.App.3d 521, in which:

an executive order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable state mandate

23 Ibid.

24 1d. at page 743.

25 |bid.

26 1d. at page 731.

2" Ipid.

28 San Diego Unified School Dist., supra, 33 Cal.4th at page 887.
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for the added cogts of such clothing and equipment. (1d., at pp. 537-538, 234
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that
reimbursement would be foreclosed in that setting merely because aloca agency
possessed discretion concerning how many firefighters it would employ--and
hence, in that sense, could control or perhaps even avoid the extra costs to which

it would be subjected. Y et, under a drict gpplication of the rule gleaned from City
of Merced, supra, 153 Cal.App.3d 777, 200 Ca.Rptr. 642, such costs would not
be reimbursable for the smple reason that the local agency's decision to employ
firefightersinvolves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the voters
who enacted article XI11 B, section 6, or the Legidature that adopted Government
Code section 17514, intended that result, and hence we are reluctant to endorse,
in this case, an gpplication of therule of City of Merced that might lead to such a
result. [Emphasis added.]

The Court did not rely on this andysis to reach its conclusions, thus the statements are
consdered dicta; however, the Commission recognizes that the Court was giving clear notice
that the City of Merced “discretionary” rationdeis not without limitation. What the Court did
not do was disgpprove ether the City of Merced, or its own rationde and holding in Kern High
School Dist.

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains
good law, rdevant, and its reasoning continues to gpply in this case. The Supreme Court
explained, “the proper focus under alega compulsion inquiry is upon the nature of the
daimants participation in the underlying programs themselves”?® Asindicated above, school
digricts are not legaly compelled by state law to dispute a presumption in aworkers
compensation case. The decison and the manner in which to litigate such casesis made a the
local level and iswithin the discretion of the school didrict. Thus, the employer’s burden to
prove that the skin cancer is not arising out of and in the course of employment is aso not State-
mandated. The evidentiary burden is smply an aspect of having to defend against aworkers
compensation lawsuit, if the employer chooses to do so.

The clamant wants to andogize the “mandate’ being clamed here to the Carmel Valley case
and the Court’ s recent discussion in San Diego Unified School Dist.: “Here, inthistest dam,
the test dam legidation isfor the benefit of lifeguards and, therefore, is evidently intended to
produce a higher level of serviceto the public.”*° But Labor Code section 3212.11 does not
mandate training as proposed by the claimant, or the purchase of materids asin the Carmel
Valley casg; it satesthat if skin cancer is diagnosed during and briefly after the employment of
the lifeguard, for purposes of workers' compensation lawsuits, the skin cancer is presumed to
arise out of the employment. Not every statute that is of benefit to public employees and results
in cogts to the employer imposes a reimbursable state mandated program.

29 Kern High School Dist., supra, 30 Cal.4th at page 743.
30 Claimant comments dated October 7, 2004, page 4.
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Thereisno evidence in the law or in the record that school digtricts are practically compelled by
the state through the imposition of a substantial pendty to dispute such cases. While it may be
true that school districts will incur increased costs from workers: compensation claims as aresult
of thetest dam legidation, as aleged by the clamant here, increased costs done are not
determinative of the issue whether the legidation imposes a rembursable state- mandated
program. The Cdlifornia Supreme Court has repegtedly ruled that evidence of additional costs
aone, even when those codts are deemed necessary by the local agency, do not result ina
reimbursable state-mandated program under article X111 B, section 6:

We recognize that, as is made indisputably clear from the language of the
condtitutiona provison, loca entities are not entitled to reimbursement for dl
increased costs mandated by state law, but only those costs resulting from a new
program or an increased level of service imposed upon them by the state.3*

Returning to the recently decided San Diego Unified School Dist., supra, 33 Cal.4th at pages
876-877, the Court hed:

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City
of Sacramento, supra, 50 Cal.3d 51, and City of Richmond, supra, 64
Cal.App.4th 1190) illudgtrate the circumstance that Smply because astate law or
order may increase the costs borne by loca government in providing services,
this does not necessarily establish that the law or order congtitutes an increased

or higher level of the resulting “ service to the public” under article X111 B,

section 6, and Government Code section 17514. [Emphasisin original ]

Therefore, the potentid for increased costs resulting from the statute, without more, does not
impose a reimbursable state-mandated program.

Prior Test Claim Decisons on Cancer Presumptions

In 1982, the Board of Control approved atest claim on Labor Code section 3212.1, as origindly
added by Statutes 1982, chapter 1568 (Firefighter’s Cancer Presumption). The parameters and
guiddlines authorize insured loca agencies and fire digtricts to receive reimbursement for

increases in workers: compensation premium costs attributable to Labor Code section 3212.1.
The parameters and guiddines dso authorize sdf-insured local agenciesto receive

reimbursement for staff costs, including legal counsdl codts, in defending the section 3212.1

claims, and benefit cogtsincluding medica codts, travel expenses, permanent disability benefits,

life pendon benefits, death benefits, and temporary disability benefits paid to the employee or

the employee s survivors.

In 1992, the Commission adopted a statement of decision approving atest claim on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace
Officers, CSM 4416.) The parameters and guiddines authorize reimbursement to loca law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2
for the same costs gpproved in the Board of Control decison in the Firefighter’ s Cancer
Presumption test clam.

31 County of Los Angeles, supra, 43 Cal.3d at page 54; see o, Kern High School Dist., supra,
30 Cdl.4th at page 735.
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However, prior Board of Control and Commission decisons are not controlling in this case.

Since 1953, the Cdlifornia the Cdifornia Supreme Court has held that the failure of a quas-
judicia agency to consder prior decisions on the same subject is not a violation of due process
and does not congtitute an arbitrary action by the agency.3* In Weiss v. Sate Board of
Equalization, the plaintiffs brought mandamus proceedings to review the refusa of the State
Board of Equdization to issue an off-sde beer and wine license a their premises. Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
amilar licensesto other busnessesin the past. The Cdifornia Supreme Court disagreed with the
plaintiffs contention and found that the board did not act arbitrarily. The Court stated, in
pertinent part, the following:

[P]laintiffs argument comes down to the contention that because the board may
have erroneoudy granted licenses to be used near the schoal in the past it must
continue its error and grant plaintiffs gpplication. That problem has been

discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisons
or practices and may initiate new policy or law through adjudication. (Emphass
added.) ¥

In 1989, the Attorney Generd’s Office issued an opinion, citing the Weiss case, agreeing that
clams previoudy gpproved by the Commission have no precedentia vaue. Rather, “[an

agency may disregard its earlier decision, provided that its action is neither arbitrary nor
unreasonable [citing Weiss, supra, 40 Cal.2d. at 777].”** While opinions of the Attorney Generdl
are not binding, they are entitled to great weight. >

Moreover, the merits of aclaim brought under article X111 B, section 6 of the Cdifornia
Congtitution, must be andyzed individualy. Commisson decisons under aticle X111 B,

section 6 are not arbitrary or unreasonable as long as the decision gtrictly construes the
Condtitution and the statutory language of the test claim statute, and does not gpply section 6 as
an equitable remedy.*® The analysisin this case complies with these principles, particularly
when recognizing the recent Cdifornia Supreme Court statements on the issue of voluntary
versus compulsory programs -- direction that the Commisson must now follow. In addition, the

32 Weiss v. Sate Board of Equalization (1953) 40 Cal.2d 772, 776-777.

33 1d. at page 776.

34 72 Opinions of the Cdifornia Attorney General 173, 178, fn.2 (1989).

35 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227.

36 City of San Jose, supra, 45 Cal.App.4th at 1816-1817; County of Sonoma, supra, 84
Cal.App.4th 1264, 1280-1281.
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Commission followed this same andlysisin its most recent decisions regarding the issue of
reimbursement for cancer presumption statutes.’

Accordingly, the Commission finds thet the test claim legidation is not subject to article X111 B,
section 6 of the Cdlifornia Condtitution because the legidation does not mandate a new program
or higher leve of service on school didtricts

CONCLUSION

The Commission concludes that Labor Code section 3212.11, as added by Statutes 2001, chapter
846, is not subject to article X111 B, section 6 of the Cdifornia Congtitution because it does not
mandate a new program or higher level of service on schoal digtricts.

37 Test daim Cancer Presumption for Law Enforcement and Firefighters (01- TC-19) was denied
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-15) was
denied at the July 29, 2004 Commission hearing.
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