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STATEMENT OF DECISION 
The Commission on State Maildates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on Jailuary 27, 2005. Mr. Keith Petersell appeared on behalf of the 
claiinailt, Sail Jose Unified School District. Mr. Matt Aguilera appeared on behalf of the 
Depai-tilleilt of Finailce (DOF). 

The law applicable to the Commission's detei~niilatioil of a reimbursable state-mandated 
prograin is ai-ticle XIII B, sectioil 6 of the Califoi-nia Constitution, Govei-~~il~ent Code section 
17500 et seq., and related case law. 

The Commissio~~ adopted the staff ailalysis to pai-tially approve this test clai111 by a vote or4-1. 

BACKGROUND 
Test claim statutes: The thrust of the test claiin legislatioil was ellacted as the Davis-Grisl~am 
Missing C11ildre11 Act of 1986 (Stats. 1986, ch. 249, hereafter "Davis-Grisl~am ~ c t " ) .  ' Section 2 
of the bill states: "It is the iilteilt of the Legislature that the State of Califoillia coinply wit11 L11e 
Congressioi~al Missing Cllildren's Act of 1984, and that in cooperatioil with interested parties 
facilitate locatii~g lnissiilg children." 

Ailother provisioil in the Davis-Grisham Act, sectioil40048~ (later imoved to 38139)~ states that 
scl~ools "sl~all post . . . iilfonnatioil regarding illissiilg children provided by the Depai-tment of 

' Jil 1987, the Co~ninissioil decided claiin CSM-4255, Missing Persons Reporls 11, regardil~g 
Statutes 1986, chapter 249, ainoilg others. That decisioil iilvolved different parties and issues 
than those in the Educatioil Code sectioils pled by claimant, so it does not coilcell1 this test c1ai111. 

All statutory references are to the Educatioil Code unless otl~eiwise indicated. 

1 



.Justice." This pl-ovision refers to Penal Code sectioil 14208, also originally part of the Davis- 
Grisham Act, which recluires the DOJ to ,operate a illissiilg children hotline and relay inroi-mation 
obtained to local law enforcement. The Davis-Grishain Act also includes a provision for newly 
enrolled or ti-ansfer pupils that "the principal of the school that the child enters or to which he or 
she transfers is urged to check to see if the child reseinbles a child listed as missing by the 
bulletills provided by the [DO]]. . . ." ~ d d i t i o i ~ a l l ~ ,  ail ~iilcodified provision of the Davis- 
Grisham Act pled by claiinailt states: 

The Legislature urges school districts to iinpleineilt prograins to notify parents 
when their child is absent from elemeiltary or j uilior high school. The Legislatui-e 
also urges school districts to cooperate with local law enforcement authorities, the 
Department of Justice, or appropriate nonprofit organizations approved by the 
Deparrlmei1t of Justice which develop optioilal prograins to provide interested 
parents with a Gngei-print card or photo identification card of their c l ~ i l d . ~  

The Legislature revisited the problein ofillissiilg children in 1999. Accordiilg to the Cali fomia 
Missing Children Clearinghouse, in 1998 there were 11 8,000 missing children reported in 
California, the majority of which (100,000) were runaways; the remaining fall illto many 
categories that include abduction by parents (2,700), or by strangers (59).' The Legislature's 
response was Statutes 1999, chapter 832, requiring law enhrcement agencies respoilsible for the 
investigation of 111issii1g childre11 to i i ~ f o i ' ~ ~ ~  .the child's school district tllat the child is missing. It 
also states, "Every scl~ool ilotified p~irsua~lt  to this sectioil shall place a notice that the child has 
beell reported illissiilg on the front of each illissiilg child's scl~ool reco~-d."7 The bill f~~rt l ler  
states, "If a school receives a record inquiry or request fi-om ally person or entity for a missing 
child about who111 the school has beell notified pursuant to this section, the school shall 
iininediately notify the law eilforceilleilt authorities who iilfonned the school of the missing 
child's status."' Accordiilg to the author, the bill is "an atteillpt to address the situation where a 
person (111ost often the noncustodial parent) is talting a child wit11 the intent of stai-ting a new life. 
This new life includes registering a child in a new scl~ool."" 

Sectioil 40048 was illoved and renumbered to section 38139 by Slat~lles 1996, chapter 277,  a 
reorganization bill that coi~solidated various scl~ool facilities statutes in the Education Code. It 
was amended again by Statutes 1999, chapter 832, to coi-rect a Penal Code reference. 
4 Educatioil Code section 49068.5. This provisioil was ameilded ilonsubstailtively by Statutes 
1994, chapter 922 (Assem. Bill No. 2587) to revise Penal Code references among other things. 

"tatutes 1986, chapter 246, sectioil 14. 
6 Asseillbly Committee on Appropriations, Analysis of Asseinbly Bill No. 646 ( 1  999-2000 Reg. 
Sess.) as introduced, page 2. 

Educatioil Code section 49068.6, subdivisioil (b). 

"ducation Code section 49068.6, subdivision (d). 
0 Assembly Committee 011 Education, Ailalysis of Asseinbly Bill No. 646 (1 999-2000 Rcg. 
Sess.) as introduced. page 2. 
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Statutes 1999, chapter 101 3, aillong other things, enacted section 49370, which declares 
legislative illtent "to require that specified persons, including school teachers [and other school 
employees] . . . repoi? inissing cllildren to a law eilforceineilt agency in a tiinely manner, in order 
to provide those childrei~ a iiecessaiy level of protection whei~ they are at serious risk." The 
author stated the purpose of this sectioil as follows: ". . . we want to inalce it clear to school 
persolme1 that the best way to locate a nlissillg child is to notify law enforcement in a tiinely 
lllaimer that the child is missing."'0 

Federal Law: The stated puiyose of the Davis-Grisl~an Act is "to coinply with the 
Coi~gressiollal Missing Children's [Assistaiice] Act of 1984," ' I  and that in cooperatioil with 
interested parties facilitate locating inissiilg cl~ildreil ."~~ The federal act: 

Directs the Admii~istrator of the Office of Juvenile Justice and Deliilqueilcy 
Preveiltion [ill the federal Depai-tment of Justice] to: (1) ai-range coordiilatioil 
ainong all federally f~lilded inissing childreil progains; (2) prepare an anl i~~al  
colnpreheilsive plan to facilitate such coordination; (3) establish and operate a 
national toll-free telephone line for illissing children; (4) establish and operate a 
national resource center and clearingl~ouse [The National Center for Missing and 
Exploited Children, see l~ttp://www.i~~issinglcids.org/] ; and (5) coinpile and 
dissemillate an ailnual suininary of recent research and delllollstratioil projects. 
[The Act] [elstablishes a1 Advisory Board on Missing Children to advise the 
Adlniilistrator and the Attorney General and to approve the anilual coinpi-el~ensive 
coordination plan, and authorizes the Adiniilistrator to malce grants and contracts 
for research, deinoilstratioil projects, and seivice prograins.I3 

This federal act does not require states or local law eilforceineilt to perfoinl ally activities. 

The federal inissiilg children's statute (42 U.S.C. 5773 (c)) was amended in 1 99914 to require 
the federal Adiniilistrator of the Office of Juveilile Justice to "provide to State and local 
govei~lments, public and private iloilprofit agencies, and iildividuals ii~foilnatioil to facilitate the 
l a w f ~ ~ l  use of school 10ecords and bii-th certificates to identify and locate inissing children." This 
is tlie sole reference to schools in these statutes. 

Claimant's Position 

Claimant contends that the test claiin legislatioil coiistitutes a reimbursable state-mandated 
prograill pursuant to article XI11 B, sectioil 6 of the Califonlia Coilstitutioll and Govei-~lment 
Code sectioil 175 14. The claiinailt is requesting reiinburseineilt of the school district's costs for: 

'O Senate Coinillittee on Public Safety, Analysis of Senate Bill No. 570 (1999-2000 Reg. Sess.) 
as introduced, page 6. 

' I  Public Law 98-473. 

l 2  Statutes 1986, chapter 249, sectioil2. 

l 3  <l~ttp://www.fii~dtl~elcids.oi-g/pdf/cl~ildrenassistaice.pd as of Noveinber 22, 2004. 

l 4  Public Law 106-7 1. 
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Reporting illissiilg children to a law enforcement agency in a timely manner, 
Notifying parents when their child is absent or missing fiom elenlentary or junior high 
sc11001, 
Cooperating with law enforceineilt authorities to provide parents with a fingelprint card 
or photo identificatioil card of their child, 
Postiilg DOJ-provided inforination regarding missing children, 
Requiring priilcipals to cl~eclc missing children bulletins, 
Placing a report of a inissing child in front of the missing child's scl~ool record, 
Notifying law enforceinent ~ lpon inquiiy of a missing child. 

Clainlant also conteilds that reimbursement is required to review the law, prepare and update 
policies and procedures, and train personnel. 

Claimant did not coinnlent on the draft staff analysis. 

State Agency Positioli 

The Depai-tment of Finailce (DOF) "aclmowledges" that posting infoilllation regarding missing 
childreil and placing specified reports in missing cl~ildren's scl~ool records constitute 
reinlbursable state mandates. However, DOF contends the balance of the test claiin should be 
denied. 

DOF argues that "urging" schools, in uncodified language, to perfoinl an activity is not a 
mandate within the meailing of article X D  B, sectioil6. DOF argues that Statutes 1986, chapter 
249 nlerely "urges" scl~ools to notify parents when their child is absent or inissing from school, 
but does not require it. Similarly, cooperating with law enforceineilt authorities to provide 
parents with a fingeiyriilt card or photo identification of their child is simply "urged." And DOF 
notes that Statutes 1994, chapter 922 only "urges" scl~ool principals to check on whether newly 
enrolling or transfen-ing pupils resemble those listed as lnissiilg in DOJ bulletins. 

According to DOF, to the extent that schools choose to collduct activities not statutorily required, 
the appropriate reinlburseillent mechanisin is revenue limit funding, which provides ail average 
of about $140,000 aiulually for each 20-student classroom. 

F~ui-ther, DOF opposes reiillburseineilt for costs associated with repoi-ting illissing children to law 
eilibrcenlellt in a tinlely maiuler because the statute specifically states no reimburseineilt is 
required by the act. Finally, DOF argues that a plain reading of the language in the test claiin 
legislation provides for 110 mandate associated with reviewing the law, preparing related policies 
and proced~u-es, or providing related training. DOF believes that determination of exactly which 
billable activities are deemed necessaly for impleinentatioll of statutory requirements is nlost 
appropriately made during the parameters and guidelines phase of the test claiin. 

DOF did not colllinent on the draft staff analysis, and no other state agencies coinillented on the 
test claim. 



COMMISSION FINDINGS 
The courts have fouild that article XIII B; sectioil 6 of the Califoillia ~ o i ~ s t i t u t i o i ~ l ~  recognizes 
the state coilstitutioilal restrictioils on the powers of local govenmleilt to tax and s p e i ~ d . ' ~  "Its 
pui-pose is to preclude the state from shifting financial respoilsibility for carryiilg out 
goveimllental functioils to local agencies, which are 'ill equipped' to assume increased finailcia1 
responsibilities because of the taxing and spending liinitations that ai-ticles XI11 A and XIII B 
i i ~ ~ ~ o s e . " ' ~  A test clainl statute or executive order may impose a reimbursable state-mandated 
prograin if it orders or co i~mands  a local agency or school district to engage in ail activity or 
tas1c.l8 In addition, the required activity or taslc must be new, constituting a "new prograill," or it 
must create a "higher level of seivice" over the previously required level of service.I9 

The coui-ts have defined a "prograin" subject to article XIII B, sectioil 6, of the Califoimia 
Constitution, as one that carries out the govermnental functioil of providing public services, or a 
law that imposes unique requireineilts on local agencies or school districts to iinpleineilt a state 
policy, but does not apply generally to all residents and entities in the state.1° To d e t e i ~ ~ ~ i n e  if the 
progranl is new or imposes a higher level of service, the test claiix legislatioil nlust be coillpared 
with the legal requireilleilts in effect inlillediately before the ei~actinent of the test claiin 

l 5  Article XIII B, section 6, subdivision (a), (amended by Propositioil 1A in November 2004) 
provides: 

(a) Whenever the Legislature or any state agency mandates a new prograin or higher 
level of service on any local govermnent, the state shall provide a s~~bvention of f ~ ~ i ~ d s  to 
reinlburse that local govemnent for the costs of the program or increased level of 
seivice, except that the Legislature may, but need not, provide a subveiltioil of f~lilds for 
the followiilg maildates: (1) Legislative inaildates requested by the local agency affected. 
(2) Legislatioil defiiliilg a new criine or changing an existing definition of a criine, 
(3) Legislative mandates enacted prior to Jailuaiy 1, 1975, or executive orders or 
regulatioils initially iillpleillenting legislatioil enacted prior to Januaiy 1, 1975. 

'' De~~artn~.ent of Finance v. Comnzission OM State Mandates (I<el*n High Sc11.ool Dist.) (2003) 
30 Cal.4th 727, 735. 

l 7  County of Snli Diego v. State of Calijbrnia (1997) 15 Cal.4th 68, 81. 

Is Long Beach U~ziJied School Dist. v. State of Califol-nia (1990) 225 Cal.App.3d 155, 174. 

" S S ~  Diego UfziJiecl School Dist. v. Co~nrnissio~z on State Mandates (2004) 33 Cal.4th 859, 878, 
(SCLIZ Diego Unified School Dist.); Lucia Mar Unij?ed School Dist, v. Honig (1 988) 44 Cal.3d 
830, 835 (Lucia Mar). 

20  an Diego UliiJied School Dist., szqm, 33 Cal.4th 859, 874-875 (I-eaffiiming the test set out in 
Cour7ty of Los Alzgeles v. State of Califovrzin (1 987) 43 Cal.3d 46, 56; see also Lz~cia Mar, S L I P I - ~ L ,  

44 Cal.3d 830, 835.) 
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legislation.21 A "higher level of service" occurs when the new "requirements were intended to 
provide an eid~anced service to the public."22 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.23 

The Coillmission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, sec'tion 6.24 In maltiilg its 
decisions, the Colllinissioil must strictly construe ai-ticle XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived uilfairness resulting froill political decisioils on funding 
p r i ~ r i t i e s . " ~ ~  

This test claiill presents the following issues: 

Is the test clainl legislation subject to article XIII By section 6 of the California 
Constit~~tion? 

Does the test claim legislation impose a new prograin or higher level of service on school 
districts within the meaning of article XI11 B, section 6? 

Does the test claiill legislatioil impose "costs inandated by the state" within the m e a ~ ~ i n g  
of Govei-~ul~eilt Code sections 175 14 and 17556? 

Issue 1: Is the test claim legislation subject to article XI11 B, section 6 of the 
California Constitution? 

A. Does the test claim legislation impose a state-mandated activity on school districts? 

In order to be subject to article XI11 B, sectioil 6 of the Califoimia Constit~~tion, the test claim 
legislatioil nlust iillpose a state-inandated activity on a local agency or scl~ool d i s t r i~ t . '~  

Post missing children bulletins ( 5  38139): This section, enacted as part of the Davis-Grishain 
Act (Stats. 1986, ch. 249), requires public primary and secondary scl~ools to post DOJ-provided 
inissiilg children iilfoimlatioil in appropriate areas. It reads: 

" Saiz Diego UniJied School Dist., supra; 33 Cal.4th 859, 878; Lucia Ah/-,  supra, 44 Cal.3d 830, 
83 5. 

'' Saiz Diego UrziJied School Dist., suplea, 33 Cal.4th 859, 878. 

23 County of Fr>esno v. State of California (1991) 53 Cal.3d 482, 487; County of Soi~onza v. 
Coini7zission oiz State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sononza); 
Goveilul~eilt Code sections 175 14 and 17556. 

24 Kiizlaw v. State of Califoi-izia (1991) 54 Cal.3d 326, 331-334; Goveimnlent Code sectioils 
17551 and 17552. 

l 5  Couizty of Soizoma, supm,  84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
Cc~liforizia (1 996) 45 Cal.App.4.th 1802, 18 17. 

26 Icerrz High School Dist., suppa, 30 Cal.4th, 727, 741. 
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(a) Public prinlary scl~ools slzallpost at an appropriate area restricted to adults 
info~mlation regarding inissing cl~ildren provided by [DOJ] pursuailt to Section 
14208 of the Penal Code. 

(b) Public secondaiy scl~ools slzall post at an appropriate area infoimation 
regarding illissing children provided by [DOJ] pursuant to Sectioil 14208 of the 
Penal Code. [Emphasis added.] 

To deteillline whether section 38 139 inaildates an activity, the Coilmission, like a court 
inteiyretiilg a statute, seelts to ascertain the legislative intent to give effect to the statute's 
purpose, "being ca re f~~ l  to give the statute's words their plain, commonsense meaning."27 
Moreover, "if the language of a statute is not ainbiguous, the plain illeailing controls and resort to 
extrinsic sources to deteillline the Legislature's intent is u n i ~ e c e s s a i ~ . " ~ ~  Under Educatio~l Code 
sectioil 75, the word "shall" is mandatoiy and "may" is pelmissive. Therefore, the Conlmission 
finds that because section 38139 states the scl~ools "shall post" the specified infoi~l~ation, the test 
clainl statute inlposes a state-mandated activity on public primary and secondary scl~ools. 

Notice ou school record and to law enforcement (§ 49068.6): This statute (added by Stats. 
1999, ch. 832) reads as follows: 

(a) Any law enforcelllent agency responsible for the investigation of a inissing 
child shall infoiln the school district, other local educational agency, or private 
school, in which the child is emolled, that the child is missing. The notice shall 
be in writing, shall include a photograph of the child if a photograph is available, 
and shall be given within 10 days of the child's disappearance. 

(b) Eve?)) sclzool lzotiJied pursuant to this sectioil slzallplace a notice that the 
child has been repoi-ted inissing on the front of each inissiilg child's school record. 
For public scl~ools this shall be in addition to the posting requirements set fort11 in 
Sectio~l 38139. 

(c) Local law enforcement agencies may establish a process for infoilning 
local scl~ools about abducted children pursuant to this section. 

(d) If a scl~ool receives a record inquiry or request froin ally person or entity 
for a ~nissing child about who111 the scl~ool has been notified pursuant to this 
section, the school shall i17znzediately 11otzJL the law enfoscelizelzt authorities who 
infollned the scl~ool of the illissing child's status. [Emphasis added.] 

Subdivision (b) of this section requires that every school notified of a missing child place a 
notice that the child has been repoi-ted missing on the front of the ~nissing child's school record. 
Subdivision (d) requires the school to notify law enforcement if a school receives a record 
inquiiy for a illissing child about whom the school has been notified. As with the statutes 
discussed above, this provision uses the mandatory word " ~ l ~ a 1 1 . " ~ ~  Therefore, the Cominission 
finds that subdivisioils (b) and (d) of section 49068.6 impose state-mandated activities on 
sc11001s. 

27 Bou7nell v. Meclical Board of California (2003) 3 1 Cal.4th 1255, 1261. 

28 Ibid. 

29 Education Code sectioll 75. 
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Notify parents and cooperate with law enforcement (Stats. 1986, ch. 249, § 14): This 
section, an uncodified portion of the Davis-Grishain Act, reads: 

SEC. 14. The Legislat~u-e urges school districts to iinpleineilt prograins to 
notify parents when their child is absent fi-om elenlentary or juilior high 
The Legislature also urges school districts to cooperate with local law 
enforceineilt authorities, the Departineilt of Justice, or appropriate iloilprofit 
orgailizations approved by the Departineilt of Justice which develop optional 
prograills to provide interested parents with a fiilgeiyrint card or photo 
identification card of their child. [Emphasis added.] 

The Conlmission inteiyrets statutes to give them their plain i n e a i ~ i n ~ . ~ '  "Urge" means: 

1. To force or drive foiward or onward; impel. 
2. To entreat eaimestly and often repeatedly; exhort. 
3. To advocate eaimestly the doing, consideration, or approval of; press for: urge 

passage of the bill; a speech urging 

These definitions lllalte clear that "urge" is not the same as "require," whicll the Legislature 
could l~ave expressed by using the inandatory word "sl~all."~' In sum, the plain meaning of 
"urge" indicates that it is inerely advisoiy and leaves discretion with school officials. If a school 
district's decision to engage in an activity is discretionaiy, there is no state-mandated 
Therefore, the Conlmission finds that based on its plain ineai~ing, section 14 of Statutes 1986, 
chapter 249 does not impose a state-nlandated activity. 

Check transfer pupils (§ 49068.5): This section, part of the Davis-Grisham Act, reads: 

49068.5. Upoil the initial eiu-ollinent of a pupil in a public or private 
eleinentary school; or wheilever an eleinentary school pupil (a) transfers from one 
school district to another, (b) transfers to an elementasy school witl~in the saine 
district, (c) transfers from one private eleinentaiy school to another, (d) transfers 
from a private elementary school to a public eleineiltaiy school, or (e) transfers 
from a public elenlentary school to a private elementary school, the piri~cipal of 
the school that the child enters or to which he or she transfers is urpgecl to check to 
see if the child reselnbles a child listed as illissillg by the bulletins provided by the 
Department of Justice pursuant to Section 14201 of the Penal Code. [Emphasis 
added .] 

30 Schools ai-e also required to notify a parent if a pupil is classified as a truant. (Ed. Code, 
5 48260.5). 

3 '  Boizlzell V .  Medical Board of Califon~ia, supm, 31 Ca1.4th 1255, 1261 

32 America11 Heritage Dictionary of the English Language (4th ed. 2000). See 
<l~t~://dictioi~aryYreference.com/searcl?q=~rge. as of November 19, 2004. 

33 Education Code sectioil 75. 
34 Ker~i High School District, supra,. 30 Cal.4th 727, 742. 



Again, the Coinnlission deteillliiles legislative intent by iiltelyretiilg statutes as to their plain 
i ~ ~ e a n i n ~ . ~ ~  As stated above, the plain nleaning of "urge' is not the saine as "to require," which 
the Legislature could have expressed by using "sl~all."~' So the plain meaning of the statute 
indicates that checlting the transfer pupils against the DOJ bulletins is a discretionaiy activity. If 
a school district activity is discretionay, there is no state mandate. 37 

The legislative history of this provision also demonstrates that section 49068.5 is not mandatory. 

The July 1. 1985 version of the Davis-Grisllam Act (Assem. Bill No. 606) amended section 
49068.5 to expressly require scl~ool officials to clleclt DOJ bulletins upoil the transfer or 
enrollment of a new student. Tlle Marc11 10, 1986 version, however, ailleilded this section to 
"urge" the priilcipal to check DOJ bulletins. The July 1, 1985 version reads: 

SEC. 4. Section 49068.5 is added to Education Code, to read: 49068.5. 
Whenever a pupil transfers from one scl~ool district to anotller, or to a scl~ool 
witllin the saine district, or transfers fi-om a private school to a school district 
witl~in the state, an appropriate scl~ool official slzall checlc to see if that child 
resembles a child listed as inissiilg by bulletins provided by the Del3artment of 
Justice pursuant to Section 11 114.1 of the Penal Code. [Einpl~asis added.] 

The March 10, 1986 version of the bill ainended this section to its c ~ u l - e ~ ~ t  foi-111: 

49068.5. Up011 tlle initial ei~~ollinent of a pupil in a public or private 
elenlelltary school . . . the principal of the scl~ool which the child enters or to 
wllich lle or she transfers is tlrged to clzeclc to see if the child resenlbles a child 
listed as missing by the bulletins provided by tlle Department of Justice pursuant 
to subdivision (f) of Section 11 114 of the Penal Code. [Empl~asis added.] 

Revisioils to a bill inay properly be considered in coilstruing the statutory language.38 Moreover, 
rejection of a specific provision contained in ail act as originally introduced is most persuasive 
that the act sl~ould not be inteiyreted to include what was left out.39 since tlle July 1, 1985 
version of the bill required school officials to check DOJ bulletins, but was alnended in March 
1986 to "urge" principals to check the bulletins, essentially malting the activity discretionary, 
clleclting DOJ bulletiils should not be inteiyreted as a required activity. Therefore, the 
Co~nillissio~l finds that sectioil49068.5 does not impose a state-mandated activity on scllools. 

Report missing children (5  49370): This section, enacted by Statutes 1999, chapter 101 3, reads: 

493 70. The Legislature hereby declares its intent in e~actiizg this article to 
reqtlire that specified persons, iilcluding school teachers, scl~ool adn1inistrators, 
school aides, school playgrouild worlters, and scl~ool bus drivers, report nlissing 

3' Bolil7ell V .  Meclicnl Boc~ifid of California, supra, 3 1 Cal.4th 1255, 1261. 

'" Education Code section 75. 

37 Ke1.17 High Scl~ool District, szqra, 30 Cal.4tl.1 727, 742. 

38 T/T/oodbulfij, V .  B r o ~ ) ~ ~ - D e n ~ p s e j ~  (2003) 108 Cal.App.4th 421, 436, in which the court considered 
the Legislature's replacemeilt of the word "sllall" in a statute with "may" in the enacted version. 

39 Bollil~ger v. Sa11 Diego Civil Selvice COMIMZ. (1999) 71 Cal.App.4th 568, 575. 
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cl~ildren to a law eilforceineilt agency in a tiillely maimer, in order to provide 
those children a necessasy level of protectioil when they are at serious risk. 
[Emphasis added.] 

Again, the Coillillissioil ascertains the legislative intent to give effect to the statute's puiyose, 
"being carefill to give the statute's words their plain, cominollsense Moreover, "if 
the language of a statute is not ambiguous, the plain ineailillg col1trols and resort to extrinsic 
sources to detei-~lliile the Legislature's iilteilt is u i~ l~eces sa r~ . "~ '  A first glance at the statutory 
lailguage sl~ows that "sl~all" was not used, tellding to indicate that the provision is not 
i ~ ~ a i ~ d a t o r ~ . ~ '  

However, section 49370 is ambiguous, since einphasizing the Legislature's "intent to require" 
would lnalte it a illere stateilleilt of legislative intent, whereas emphasizing the word "require" 
alone could indicate a mandatory meaning. Therefore, to iilteiyret a statute that is susceptible o r  
more t l~an one reasonable inteiyretation, it is necessary to coilsult extrinsic sources, includiilg the 
legislative 

The legislative l~istory indicates that as introduced, Seilate Bill No. 570 added sectioil 14250 to 
the Penal Code. Staff of the Senate Public Safety Committee, in ailalyzing the April 20, 1999 
version of the bill, raised the followiilg issues: 

[Tlhis bill would enact legislative iilteilt in the Penal Code to require certain 
school-related persollilel to report inissiilg children to law ellforcelllent in a tiinely 
manner. The bill contaiils no other language, and no penalty for the failure to do 
so. In the absence of additional lailguage, it is unclear what the effect of this 
provision would be. For example, would this language enact mandated repoi-ting 
obligations? If not, what would be its function in the Penal Code? Since the 
language is proposed to be insei-ted illto the Penal Code, is it the author's iilteilt 
that criilliilal penalties would be enacted at some point to enforce this 

The bill was amended on April 27, 1999 (the next versioil after the Public Safety Committee 
analysis) to remove this provision from the Penal Code and put it in Education Code section 
49370. That same version also reinoved tlle proposed Penal Code title: "Title 12.5. Mandatory 
Reporting of Missing Children, Dependent Adults, and Persons At Risk" and insei-ted the 
following Educatioil Code title: "Article 6. Repoi-ting of Missing Cl~ildren." Although a l~eading 
is not part of the statute,45 chapter and sectioil headings may be coilsidered to deteilniile 
legislative intent and are entitled to considerable weight." Therefore, relnoval from the Penal 

40 Bolznell v. Medical Boarcl of Cali$orl.lia, supra, 3 1 Cal.4tl.1 1255, 1261. 

Ib id. 

42 Educatioil Code sectioil 75 states that "shall" is mandatory. 

43 G~mlzbel*l*ji v. Islay Inliestmelzt (1995) 9 Cal.4th 738, 744. 

44 Seilate Coinillittee on Public Safety, Analysis of Senate Bill No. 570 (1999-2000 Reg. Sess.) 
as introduced, page 6. 
45 Educatioil Code section 5. 

4 6 ~ e o p l e  1). Hull (1991) 1 Cal. 4th 266, 272. 
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Code, lack of penalties for noncompliance, and removiilg the word "inaildatory" from the 
headiilg title all indicate the legislative intent that the provision not be 

The Legislative Couilsel's Digest also indicates that the provision is not i n a i ~ d a t o r ~ , ~ ~  stating: 
"This bill wouId declare the intent of the Legislature regarding the reporting by, school 
persoimel, to a law ellforcement agency of illissing children as specified." The Digest 
coilsisteiltly calls this provisioil a declaration of legislative intent on all versions of the bill, 
through tl.11-ee sets of amendments. 

Finally, the author stated the purpose of sectioil49370, as quoted in a bill analysis: 

[W]e want to inalce it clear to school persolme1 that the best way to locate a 
inissi~lg child is to notify law enforcement in a timely inaimer that the child is 
missing. . . There have'been incidences in the district where a child who was 
language impaired got on the wrong school bus. It was several hours after the 
school realized that the child was. inissiilg and could not be located before law 
eilforceineilt was called. Within a very short time, law eilforcemeilt located and 
retunled the 

Wanting to malce clear to school personnel the best way to locate a missing child, as the autllor 
indicates, does not require then1 to do so. Therefore, based on the language and legislative 
history of sectioil49370, the Coimnissioil finds that it does not iinpose a state-mandated activity 
on sc11ools. 

B. Is the test claim legislation a program under article XI11 B, section 6? 

The poi-tions of the test claiin statute that are mandates, and that will be f~lrther analyzed are: 
(1) sectioil 381 39, wl~ich requires posting infoilnatioil from DOJ regarding inissing children, and 
(2) sectioil49068.6, which requires schools to place a notice that the child has been reported 
inissing 011 the front of each missing child's scl~ool record, and requires scl~ools to iininediately 
notify law enforce~nent if they receive a record inquiry for a missing child about whom the 
school has been notified. 

In order for the test claim legislation to b.e subject to article XI11 B, sectioil G of the California 
Constitution, the legislatioil inust constitute a "program," defined as a program that cai-sies out 
the goveilxnental fi~ilction of providing a service to the public, or laws wl~ic l~ ,  to impleineilt a 
state policy, iinpose unique requirements on local govenunents and do not apply generally to all 

47 Bollilzgelp v. Salz Diego Civil Service Conzm., sup~~a ,  7 1 Cal.App.4th 568, 575. 

48 Woodbu~y V .  Bro~uz-Denzpsey, supra, 108 Cal.App.4th 421, 436, which also considered the 
Legislative Counsel's Digest in iilterpretiilg a statute. However, the Legislative Counsel's Digest 
is not deteilniilative as to whether there is a reimbursable state-mandated program. Goveiilment 
Code section 17575; City of San Jose v. State of Califorlzia, supra, 45 Cal.App.4th 1802, 1817. 
49 Senate Coininittee 011 Public Safety, Analysis of Senate Bill No. 570 (1999-2000 Reg. Sess.) 
as introduced, page 6. As a statement in a bill analysis, this is part of the legislative history. 



resideilts and entities in the state. 50 Only one of these findings is i~ecessai-y to trigger article 
XIII B, sectioil G . ~ '  

The relevant parts of sections 38139 and 49068.6 require posting lnissing children infoi-n~ation at 
schools, placing a notice of the inissing child on the child's scl~ool record, and notifyillg law 
ei1forceillent if the school receives a record inquiiy for a inissing child. The puiyose of these 
activities is to help locate lnissing children, which is a sei-vice to the public. Moreover, sections 
38139 and 49068.6 coiltain unique requirelneilts illlposed on scllool districts that do not apply 
generally to all residents and entities of the state. Therefore, the Coinn~issioll finds tlle test clailn 
statute coi1stitutes a "program" within tlle lneailing of article XI11 B, section 6. 

Issue 2: Does the test claim legislation impose a new program or higher level of 
service on school districts within the meaning of article XI11 B, section 6 of 
the California Constitution? 

To determine if the "program" is new or~imposes a higher level of service, a coinparison must be 
made between the test claiin legislation and tlle legal requii-elneilts in effect illlinediately before 
ellacting the test claiin 

Post missing children bulletins (5 38139, subds. (a) & (b)): Subdivisioi1 (a) states that "public 
prinlary scl~ools shall post at ail appropriate area restricted to adults infoilnation regarding 
inissillg children" provided by the DOJ. Subdivisioll (b) imposes a sin1ilar posting requirement 
011 "public secondary scl~ools." Prior law imposed no such requirement." Therefore, the 
Colnlnission finds that it is a new prograin or higller level of service for school districts to post 
missing children bulletins in public priinaiy and secondary scl~ools. 

Notice on scl~ool record and to law enforcement (5 49068.6, subds. (b) & (d)): Subdivision 
(b) of this section requires the posting of a notice on a illissiilg child's student record. Prior law 
had no such posting requirement. Subdivision (d) of this section requires the school to notify 
law enforcement if the scllool receives an inquiry about a inissing child. Similarly, piior law did 
not require such notification. Therefore, the Colnlnission finds that i t  is a new program or higher 
level of service for scl~ools to post ilotices on lnissillg children's records and notify law 
ellforcelllent as specified. 

Issue 3: Does the test claim legislation impose "costs mandated by the state" on school 
districts within the meaning of Government Code sections 17514 and 17556? 

I11 order for the activities listed above to iillpose a reiinbursable state-mandated progsam under 
al-ticle XI11 B, section 6 of the Califoillia Constitution, two criteria nlust be met. First, the 

50 Coulzty ofLos Alzgeles, supra, 43 Cal.3d 46, 56. 

" Cannel Vc~lley Fire Protectiolz District v. State of Califou~zia, et al. (1987) 190 Cal.App.3d 
521, 537. 

52 Sa11 Diego Uriifiecl School Dist., s zqm,  33 Cal.4tl1 859, 878; Lucicl Adc~r, stplra, 44 Cal.3d 830, 
835. 

53 Statutes 1986, chapter 249 also requires state-leased buildings (Gov. Code, 5 14685, subd. (b)) 
and roadside rests (Sts. & Hy. Code, 5 221) be made available for posting inissillg children 
notices. 
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activities inust inlpose costs mandated by the state.54 Second, no statutory exceptioils as listed in 
Goveillnleilt Code sectioil 17556 call apply. Goveilulle~lt Code sectioil 175 14 defines "cost 
mandated by the state" as follows: 

[Alny iilcreased costs which a local agency or school district is required to illcur 
after July 1, 1980, as a result of any statute enacted on or after Jailuary 1, 1975, or 
any executive order iillpleilleilting any statute enacted on or after January 1, 1975, 
w l ~ i c l ~  illaildates a new program or higher level of service of an existing program 
within the meaning of Sectioil 6 of Article XI11 B of the Califoillia Constitution. 

Goveillnlent Code sectioil 17556, as amended January 1, 2005 (Stats. 2004, ch. 895), provides: 

The commission shall not find costs inaildated by the state, as defined in 
Section 175 14, in any clainl submitted by a local agency or school district, if, 
after a hearing, the coillinissioil finds that: 

(a) The claiin is submitted by a local agency or school district that requested 
legislative autllority for that local agency or school district to impleineilt the 
prograin specified in the statute, and that statute inlposes costs upoil that local 
agency or school district requestiilg the legislative authority. A resolutioil from 
the goveiniilg body or a letter froin a delegated represeiltative of the goveining 
body of a local agency or school distiict that requests authorization for that local 
agency or school district to iinplenleilt a given prograin shall constitute a request 
within the meailing of this paragraph. 

(b) The statute or executive order affiilned for the state a mandate that had 
been declared existing law or regulatioil by action of the coui-ts. 

(c) The statute or executive order imposes a requirement that is mandated by a 
federal law or regulatio~l and results in costs mandated by the federal govemn~ent, 
unless the statute or executive order mandates costs that exceed the mandate in 
that federal law or regulation. This subdivisioil applies regardless of whether the 
federal. law or regulatioil was enacted or adopted prior to or after the date on 
which the state statute or executive order was enacted or issued. 

(d) The local agency or scl~ool district has the authority to levy service 
cllarges, fees, or assessillents sufficie~lt to pay for the illandated progain or 
illcreased level of service. 

(e) The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings to local agencies or school districts that result 
in no net costs to the local agencies or school districts, or iilcludes additional 
revellue that was specifically inteilded to fund the costs of the state illandate in an 
a~llount sufficient to fund the cost of the state mandate. 

(f) The statute or executive order imposed duties that were expressly included 
in a ballot nleasure approved by the voters in a statewide or local election. 

(g) The statute created a new crime or infraction, elimiilated a criine or 
infraction, or changed the penalty for a crime or infraction, but only for that 
poi-tion of the statute relating directly to the enforceme~lt of the criine or 
infraction. 

s4 L L I C ~ ~  Mur, sl ip-a,  44 Cal.3d 830, 835; Govenmeilt Code sectioil 17514. 
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The Com~nissioil finds that iloile of these exceptions in Goveiment Code section 17556 apply to 
this test claiin. 

In its test claim, claimant states that it would illcur costs of over $200 per year, which was the 
standard under Govenuneilt Code section 17564, subdivisioil (a) when the claiin was filed.55 
Therefore, the Commission finds that Education Code sections 38139 and 49068.6, subdivisioils 
(b) and (d), impose "costs mandated by the state" within the nleailiilg of Govenxneilt Code 
sectioil 17514 and 17556. 

CONCLUSION 
The Coillillissioil finds that the test claim legislation imposes a reinlbursable state-mandated 
propam on scl~ool districts within the meaning of article XI11 B, section 6 of the Califoixia 
Constitutioil and Govenxnent Code section 175 14 to perfonn the followiilg activities: 

For public primary and secondary schools to post infoilnation regarding inissing children 
in appropriate areas (5 38139, subds. (a) & (b)). 

For scl~ools notified of a inissing child to post a notice that the child has been repoi-ted 
missing on the ffont of the missing cl~ild's school record. (5 49068.6, sulbd. (b)). 

For scl~ools to notify law enforcemeilt if the school receives a record iilquiry about a 
inissing cl~ild. (5 49068.6, subd. (d)). 

The Commission finds that all other statutes and executive orders in the test claim5' are not 
reimbursable state-mandated programs within the meaning of article XI11 B, section 6 of the 
California Constitution and Government Code section 17514. 

55 Currently, the claiin must exceed $1,000 in costs (Gov. Code, 5 175 64, subd. (a)). 

56 Claimant pled other activities, such as, reviewing the law, preparing and updating policies and 
procedures to coillply with new law, and training persomlel. Because these activities are not in 
the test claiin statutes, they would be more appropriately considered during the parameters and 
guidelines phase to detei~~line, "the most reasonable methods of coinplyiilg wit11 the mandate." 
Califonlia Code of Regulations, title 2, section 11 83.1, subdivision (a)(4). 
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SixTen and Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92 1 17 
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