BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Government Code sections 54952, 54954.2,
54957.1, and 54957.7 as amended by Statutes
of 1993, Chapters 1136, 1137, 1138 and
Statutes of 1994, Chapter 32;

Filed on December 29, 1994 and amended on
August 7, 2000;

By the City of Newport Beach, Claimant.

No. CSM 4469
Brown Act Reform

STATEMENT OF DECISON PURSUANT
TO GOVERNMENT CODE SECTION
17500 ET SEQ. ; TITLE 2, CALIFORNIA
CODE OF REGULATIONS, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on June 28, 2001)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in

the above-entitled matter.

This Decision shal become effective on June 29, 2001.

o Ml

Paula Higashi, Executive Director




BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. CSM 4469

Government Code sections 54952, 549542, | Brown Act Reform
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By the City of Newport Beach, Claimant. (Adopted on June 28, 2001)

STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test clam on May
24, 2001 during a regularly scheduled hearing. Mr. Glen Everroad ahd Ms. Pamela Stone
appeared on behalf of the City of Newport Beach. Mr. Allan Burdick appeared on behaf of
the Cdlifornia State Association of Counties. Mr. Cedrik Zemitis and Mr. Jm Lombard
appeared for the Department of Finance.

The law applicable to the Commission’s determination of a reimbursable state mandated
program is Government Code section 17500 et seq., article X1l B, section 6 of the Cdifornia
Congtitution and related case law.

The Commission, by a vote of 4 to 2, approved this test claim.

BACKGROUND AND FINDINGS

The test clam legidation, Government Code sections 54952, 54954.2, 54957.1 and 54957.7,
requires the “legidative bodies’ of local agencies to comply with certain changes to the
Raph M. Brown Act (Gov. Code § 54950 et seq., hereafter referred to as the Brown Act or
the Act).? Section 54952 clarifies and changes the definition of “legidative body”;

section 54954.2 requires closed session items to be listed on the meeting agenda; section
54957.1 requires the reporting of closed session items after the closed session and the
provison of closed session documents; and, section 54957.7 requires the disclosure of certain
closed session items both prior to and after the closed session.

" As used in the Ralph M. Brown Act, “local agency” means a county, city, whether general law or chartered,
city and county, town, school district, municipal corporation, digtrict, political subdivision, or any board,
commission, or agency thereof, or other loca public agency. (Gov. Code, § 54951.)

2 All further statutory references are to the California Government Code unless otherwise indicated.



The Cdifornia Legidature enacted the Brown Act in 1953 based on an Assembly Judiciary
Committee Report regarding the “secret decisonmaking” of loca governments. The Act
declared the law’s intent that deliberations as well as action of local agencies occur openly and
publicly. It also represented the Legidature's determination of how the balance should be
struck between public access to meetings of multi-member public bodies on the one hand and
the need for confidential candor, debate, and information gathering on the other * The
underlying theme of the Brown Act recognizes that:

The people [of this State], in delegating authority, do not give their public
servants the right to decide what is good for the people to know and what is not
good for them to know. The people insist on remaining informed so that they
may retain control over the instruments they have created.*

Since the Brown Act was enacted, it has been amended regularly to expand the requirements
of the Act and to clarify the “legidative bodies’ to which the requirements of the Act apply.
Numerous court cases and Attorney Genera Opinions have re-affirmed the Legidature's
original intent to ensure that deliberations and decisonmaking of local agencies be conducted
in an open forum with full participation from the public.

Prior Tes Claims

The Comrnisson on State Mandates has previoudy determined two test clams on the Brown
Act.

Open Meetings Act (CSM-4257)

On March 23, 1988, the Commission adopted the Open Meetings Act test claim that added
Government Code sections 54954.2 and 54954.3 to the Brown Act. Section 54954.2 required
the “legidative bodies’ of local agencies for the first time to prepare and post agendas for
public meetings at least 72 hours prior to the scheduled meeting. In addition, the agenda was
to contain a brief description of each item to be discussed. Local agencies were also
prohibited from taking action on any item that was not on the agenda. Section 54954.3
required that each agenda provide the public with the opportunity to address the legidative
body during the meeting.

Under CSM-4257, local agencies were eligible for reimbursement for the Brown Act
requirements for the following types of legidative bodies: 1) the governing board,

commission, directors or body of a local agency or any board or commission thereof, as well
as any board, commission, committee, or other body on which officers of a local agency serve
in their officia capacity; 2) any board, commission, committee, or body which exercises
authority delegated to it by the legidative body; and, 3) planning commissions, library boards,
recreation commissions, and other permanent boards or commissions of a local agency
composed of at least a quorum of the members of the legidative body. The Comrnission’s
Parameters and Guidelines for CSM-4257 specifically provided reimbursement for the
increased costs to prepare and post a single agenda 72 hours before a meeting of the legidlative

3 California Attorney Generd's Office, The Brown Act, Open Meetings for Local Legidative Bodies (1994).
4 Government Code section 54950.



body of a local agency containing a brief general description of each item of business to be
transacted or discussed.

School Site Councils and Brown Act Reform (CSM-4501).

The Brown Act came before the Cornmission again in test clam CSM-4501, School Site
Councils and Brown Act Reform, filed by the Kern High School District, San Diego Unified
School Didtrict, and the County of Santa Clara. This test claim was filed on Government
Code section 54952 and Education Code section 35147 and addressed the application of the
open meeting provisions of the Brown Act to specified schoolsite councils and advisory
committees of school districts. On April 27, 2000, the Commission approved this test claim
finding that Statutes of 1993, chapter 1138 among other things, added Government Code
section 54952, subdivision (a), which provided, in relevant part, that the term “legidative
body” for purposes of the open meeting requirements of the Brown Act aso included any local
body created by state or federal statute.

The Commission also found that Statutes of 1994, chapter 239 removed certain school site
councils and advisory committees from the full requirements of the Brown Act, but added
Education Code section 35147, which imposed an abbreviated set of open meeting
requirements on school site councils and advisory committees established as part of the
following programs. School Improvement Program; Native American Indian Early Childhood
Education Act; Chacon-Moscone Bilingua-Bicultural Education Act; School-Based
Coordination Program; Compensatory Education Program; Migrant Education Program;
Motivation and Maintenance Program; and the federal Indian Education Program.

The Commission’s Parameters and Guidelines for CSM-4501 provided reimbursement for
notice and agenda activities for school district’s schoolsite councils and certain advisory
committees.

Claimant’s Contentions

In their test claim, claimant contends that the test claim legislation imposes an increased level
of service on loca agencies. The clamant asserts the following:

. Government Code section 54952, subdivisions (a), (b) and (c), as amended, impose a
higher level of service on local agencies by expanding the definition of “legidative
body” which is subject to the notice requirements of the Brown Act. The agenda
preparation and posting requirements of section 54954.2 now apply to an increased
number of entities such as standing committees, advisory bodies and other local bodies
created by state or federal statute;

. Government Code section 54954.2, subdivison (a), as amended, imposes a higher level
of service on local agencies by expanding the notice requirements to include a
description of each item to be discussed or transacted in closed session;



. Government Code sections 54957.1, subdivisions (), (b) and (c) and 54957.7,
subdivisions (a), (b) and (c), as amended, impose a higher level of service on local
agencies by expanding the nature and extent of the required public reporting of action
taken in closed sessions; and,

. These amendments require an increased level of service by local agencies, necessitating
training for local agencies.

Department of Finance Contentions

The Department of Finance (DOF) submitted comments on this test claim on June 1, 1995.
Their contention is that while chapters 1136 and 1137 (agenda and notice requirements and
closed session requirements) may have resulted in reimbursable state-mandated costs
pertaining to certain notification requirements, they may aso have resulted in offsetting
savings to loca governrnents by specifying that agenda descriptions be restricted to 20 or less
words. In addition, the DOF contends that the intent of chapter 1138 (definition of legidative
body) was to. provide cost savings to loca governments by simplifying and clarifying the
Brown Act requirements. Findly, regarding chapter 32, the DOF states that this is essentially
clean-up legidation for the other three named chapters and does not affect the scope of the
changes made by those chapters. Consequently, it is the DOF’s belief that there are no
reimbursable state-mandated costs in that legidation?

At the hearing, the DOF argued that local agencies requested the enactment of the test claim
legidation, and therefore, there are no costs mandated by the state.

Interested Party Contentions

The County Counsel of Marin County submitted comments in support of the test claim on
May 30, 1995. Ther contention is that the 1993 and 1994 amendments to the Brown Act
require local agencies to perform an increased level of service resulting in increased state
mandated costs for reporting requirements, record keeping, and other County staff
responsibilities.  In addition, the County claims that these provisions have resulted in an
increased level of service to advisory bodies, which are now subject to the Brown Act
amendments.

Interested Persons Contentions

Former Senator Quentin Kopp, author of the mgority of the Brown Act legidation, submitted
comments in opposition to the test claim. His contention is that the amendments to the Brown
Act were proposed to reduce the costs to local agencies for posting agendas, making oral
statements regarding closed session items, and providing a description of the items on the
agenda.

3 Regarding chapter 32, the test claim submitted by claimant stated: “The provisons of Chapter 32, Statutes of
1994, did not effect the scope of the state mandated activities and costs described in this test claim,”



The Cdifornia Newspaper ‘Publishers Association submitted comments in opposition to the test
clam. Their contention is that the changes to the Brown Act do not create a state mandated
local program because the amendments were intended by the legidature to be instructive, not
to expand the open meeting requirements. In particular, the clarifying language “A brief
general description of an item generaly need not exceed 20 words’ was added to radicaly
reduce the costs of creating and posting agendas. The First Amendment Coalition submitted
comments in opposition to the test clam adopting the arguments and conclusion of the
Cadlifornia Newspaper Publishers Association.

Paul C. Minney of Spector, Middleton, Young & Minney, LLP submitted comments on the
Draft Staff Analysis. His contention is that both permanent and temporary decisionmaking
committees or boards created by forma action are “new legidative bodies’ under the test
clam statute because these bodies can exercise authority broader than that granted to the
legidlative body.

COMMISSION FINDINGS

In order for a statute, which is the subject of a test claim, to impose a reimbursable state
mandated program under aticle XIIl B, section 6 of the Cdlifornia Congtitution and
Government Code section 17514, the statutory language must direct or obligate an activity or
task upon local governmental entities. If the statutory language does not mandate or require
loca agencies to perform a task, then compliance with the test clam statute is within the
discretion of the local agency and a reimbursable state mandated program does not exist.

Further, the required activity or task must be new or it must create an increased or higher
level of service over the former required level of service. The Cdifornia Supreme Court has
defined the word “program, » subject to article XIIl B, section 6 of the Cdifornia Constitution,
as an activity that carries out the governmenta function of providing a service to the public, or
laws which, to implement a state policy, impose unique requirements on loca governments
and do not apply generaly to al residents and entities in the state. To determine if the
“program” is new or imposes a higher level of service, a comparison must be undertaken
between the test clam legidation and the lega requirements in effect irnmediately before the
enactment of the test claim legidation. Finally, the newly required activity or increased level
of service must impose “costs mandated by the state?

The test claim legidation requires the performance of certain activities related to public
meetings by specified “legislative bodies’ of local agencies. These local governmental bodies
are carrying out a basic governmental function of making decisons regarding the operations of
local agencies that provide services to the public. The mandatory compliance with the Brown
Act is unique to local agencies; it is a peculiarly governmental function that does not apply to
al residents and entities in the state. Therefore, the Commission finds that compliance by

§ County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 537; City of Sacramento v. State of California (1990) 50 Cal.3d
51, 66; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835; Government Code section 17514.



local agencies with the open meeting requirements of the test claim legislation constitutes a
“program” within the meaning of article Xl B, section 6 of the Cdifornia Congtitution.

The Commission continued its inquiry to determine if the test claim legidation constitutes a
new program or higher level of service and imposes “costs mandated by the state” upon local
agencies. Claimant contends that the test claim legidation imposes a higher level of service
upon loca agencies because the agenda preparation and posting requirements apply to an
increased number of entities now defined as “legidative bodies’ such as standing committees,
advisory bodies and other local bodies created by state or federa statute. Claimant also
contends that the test claim legidation requires new activities regarding the inclusion of closed
session items on agendas and the reporting of closed session items both prior to and after the
closed session. The anadysis of these issues for the statutes at issue is discussed below.

Issue 1. Does the test claim legidation impose a new program or higher level of
service upon Jocal governmental bodies within the meaning of article XIII B,
section 6 of the California Congtitution?

Issue 1 is presented in two parts. Part One discusses the entities subject to the open session
notice and agenda requirements and Part Two discusses the closed session requirements for all

legidative bodies.

Part One: Entities Subject to Open Session Notice and Agenda Reguirements

The notice and agenda provisons of the Brown Act are found in Government Code

section  54954.2. Under the test claim legidlation, this section requires the “legislative bodies’
of local agencies to post a notice and agenda containing a brief general description of each
item to be discussed at the meeting. Section 54954.2 dtates in relevant part the following:

At least 72 hours before a regular meeting, the legidative body of a loca
agency, or its designee, shall post an agenda containing a brief generd
description of each item of business to be transacted or discussed at the meeting,
including items to be discussed in closed session. A brief general description of
an item generally need not exceed 20 words.

New Entities Subject to the Notice & Agenda Requirements

Government Code section 54952 describes the “legidlative bodies’ required to comply with the
Brown Act. The test clam legidation substantially amended section 54952 to clarify and
describe the “legislative bodies’ in greater detail. Section 54952 now defines “legidative
body” in relevant part as follows:

(@ The governing body of a loca agency or any other local body created by
state or federal statute.

(b) A commission, committee, board, or other body of a loca agency, whether
permanent or temporary, decisonmaking or advisory, created by charter,
ordinance, resolution, or formal action of a legidative body. However,



advisory committees, composed solely of the members of the legislative body
which are less than a quorum of the legidative body are not legidative bodies,
except that standing committees of a legidative body, irrespective of their
composition, which have a continuing subject matter jurisdiction, or a meeting
schedule fixed by charter, ordinance, resolution, or forma action of a
legidative body are legidlative bodies for purposes of this chapter.

Thus, the “legidative bodies’ required to comply with the Brown Act now include the
following:

o The governing body of a loca agency;

. A loca body created by state or federal Statute;

o A permanent decisonmaking body created by forma action;

. A temporary decisonmaking body created by forma action;

. A permanent advisory body created by forma action (except an advisory body with
less than a quorum of the members);

. A temporary advisory body created by formal action (except an advisory body with less
than a quorum of the members); and,

. Standing connnittees, irrespective of their composition with a continuing subject matter
jurisdiction, or a meeting schedule fixed by forma action.

Under prior law, the “legidlative body” of a local agency required to comply with the Brown
Act was defined in several statutory provisions. Section 54952 defined the governing body of
a loca agency or any board or commission thereof, and any body on which officers of a loca
agency serve in ther official capacity as members; section 54952.2 defined any multimember
body with delegated authority of the legidative body; section 54952.3 defined any advisory
body created by forma action and included both reduced notice requirements and an
exemption from al Brown Act requirements for a committee composed solely of members of
the governing body of a local agency which are less than a quorum of such governing bodly;
and, section 54952.5 defined planning commissions, library boards, recreation cornmissions,
and other permanent boards or commissions of a local agency as “legidative bodies. *

While amending section 54952, the test claim legidation aso repeded sections 54952.2,
54952.3 and 54952.5. Based on the following anayss, the Commisson finds that the test
clam legidation created the following two new “legidative bodies’ required to comply with
the provisions of the Brown Act including the notice and agenda requirements of section
54954.2.

. Any local body created by state or federal statute
This body was not identified as a “legidative body” in prior law. Thus, the Commission finds
that under the test claim legislation, it is a new body required to comply with the open session
notice and agenda requirements imposed by Governrnent Code section 54954.2; and,




. Standing committees with less than a quorum of the governing body which have a
continuing subject matter jurisdiction, or a meeting schedule fixed by forma action
The test claim legidation defines legidative body to include “standing committees of a
legidative body, irrespective of their composition, which have a continuing subject matter
jurisdiction, or a meeting schedule fixed by forma action.” Historicaly, standing committees
were permanent committees that met regularly and considered subjects of a particular class.’
Their composition, however, varied depending on the body that created them.

Prior to the enactment of the test clam legidation, the various statutory provisions regarding
the application of the Brown Act crested much confusion as to whether committees, regardless
of their composition, fell under the requirements of the Act. However, numerous judicial
decisions and opinions of the Attorney General found that the Brown Act essentialy governed
all meetings of a quorum of the legidative body of a local agency when the public’s business
was discussed. *

In 1993, just prior to the passage of the test clam legidation, this issue was finaly resolved in
the Freedom Newspaper case. ° In Freedom, a newspaper publisher sought a writ of mandate
to compel a county employees retirement system board of directors to alow the public to
attend meetings of the board's operations committee. The committee Was advisory in nature
and was composed of four members of the nineemember board. The Supreme Court held that
since the operations committee Was an advisory committee composed solely of board members
numbering less than a quorum of the board, the committee was not a “legidative body”
pursuant to the provisions of Government Code section 54952.3, and was therefore excluded
from the open meeting requirements of the Brown Act. The Freedom Court agreed with a
long-standing 1968 Attorney General Opinion that stated: “ [w]e have consistently concluded
that committees composed of less than a quorum of the legidative body creating them and not
established on a permanent basis for a continuing function are not subject to the open meeting
requirements of that Act. » (Emphasis supplied). *

Thus, the Commission finds that while standing committees with less than a quorum of the
members of the legidative body were exempt from the requirements of the Brown Act under
prior law, the test clam legidation now defines “standing committees, irrespective of their
composition” as new bodies required to comply with the open sesson notice and agenda
requirements imposed by section 54954.2.

Regarding the other five bodies identified in the test clam legidation, the Commission finds
they are not new “legidative bodies’ because they were identified in prior law as follows:

7 79 Ops.Cal Atty.Gen. 69, 72 (1996).

¥ 1d., at page 69, fn 3.

? Freedom Newspapers, Inc., v. Orange County Employees Retirement System Board of Directors (1993) 6
Cd 4™ 821, 832-833.

%1d., at pages 828-829.



- Governing body of a loca agency
This body is identified as a “legidative body” in prior law in section 54952 and thus it is not a

new body.

. Permanent decisonmaking committee or board created by forma action
Interested Person, Paul C. Minney, contends that permanent decisionrnaking committees
created by formal action were not subject to the Brown Act before the enactment of the test
clam legidation. In his comments, he states:

Staff’s conclusion [in the draft staff analysis] is predicated upon the assumption
that the legidative body of a local agency can only create a “permanent decision
making board” which may exercise the authority of the body that created it.
This assumption is incorrect. For example, when a school district approves a
charter school (by formal action) it creates a permanent body with decision
making body [sic] that exercises authority broader than that granted to the
school district.. .

The Commission disagrees. Under prior law, section 549522 stated:

As used in this chapter, “legidative body” aso means any board, commission,
committee, or similar multimember body which exercises any authority of a
legidative body of a local agency delegated to it by that legidative body.
(Emphasis added. )

Also, under prior law, section 549525 specificaly included permanent boards and
commissions of local agencies within the coverage of the Brown Act. That section stated:

As used in this chapter, ‘legidative body’ also includes, but is not limited to,
planning commissions, library boards, recreation cornmissions, and other
permanent boards or commissions of alocal agency. (Emphasis added.)

When determining the intent of a statute, the first step is to look at the statute’'s words and give
them their plain and ordinary meaning. Where the words of the statute are not ambiguous,
they must be applied as written and may not be altered in any way.” The plain language of
former sections 54952.2 and 54952.5 include permanent boards and commissions as legidlative
bodies and any board or cornmission that exercises any authority delegated to it; i.e.
decisonmaking  authority.

Moreover, in their 1989 booklet, Open Meeting Laws, the Attorney Genera’s Office
determined that decisonmaking bodies were required to comply with the Brown Act before the
enactment of the test claim legidation. In the booklet, the Attorney Generd’s Office states:

Under current law, decision-making bodies would primarily be covered under
section 54952 or 54952.2 and advisory committees under section 54952.3.
However, section 54952.5 was invoked by this office to apply to a hearing

" City of Merced v. State of California (1984) 153 Cal. App.3d 777; Carrisales v. Department of Corrections
(1999) 21 Cal.4th 1132



board of an ar pollution control district. (71 Ops.Cal.Atty.Gen. 9 (1988) .)
Although there is not a published opinion or indexed letter precisely on point,
we think that permanent committees (e.g., budget or finance committees)
comprised solely of less than a quorum of the members of a board or
commission were not intended to be covered by section 54952.5. (See
discussion of less than a quorum exception in section C(6) a page 20 in this
pamphlet .) However, if such committees “exercise ” enough “authority ”
“delegated” to them by a legislative body, they might be covered by section
54952.2 as a decision-making body rather than an advisory body.

While the Attorney Generad’s views do not bind the Commission, they are entitled to

considerable weight. This is especialy true here since the Attorney Genera regularly advises
many local agencies about the meaning of the Brown Act and publishes a manua designed to
assist loca governmental agencies in complying with the Act's open meeting requirements. 2

Accordingly, the Cornmission finds that permanent decisonmaking bodies created by formal
action were subject to the Brown Act before the enactment of the test claim legidation and,
thus, are not new.

. Temporarv decisonmaking committee or board crested by formal action

This body is aso identified as a “legidative body” in prior law under section 54952.2 as
discussed above. Section 549522 Sated:

As used in this chapter, “legidative body” aso means any board, commission,
committee, or similar multimember body which exercises any authority of a
legidative body of a loca agency delegated to it by that legidative body.
(Emphasis added .)

For the same reasons discussed under the section analyzing permanent decisonmaking bodies,
the Commission finds that temporary decisionmaking bodies created by forma action were
subject to the Brown Act before the enactment of the test claim legidation and, thus, are not
new.

. Permanent advisory committee or board created by formal action (except less than a
quorum of the members)

This body is identified under prior law in sections 54952.3 and 54952.5. Section 54952.3
defined “legidative body” as any advisory committee created by formal action. In addition,
section 54952.3 provides an exception for any advisory committee composed solely of less
than a quorum of the members of the legidative body. Section 549525 aso defined
“legidative body” to include permanent boards or cornmissions of a local agency. Thus, the
Comrnission finds that permanent advisory committees or boards created by formal action
(except less than a quorum of the members) were “legidative bodies’ under prior law.

2 Freedom Newspapers, Inc. v. Orange County Employees Retirement System Board of Directors, supra, 6 Cal.4%
at P. 829.
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. Temporary advisory committee or board created by formal action (except less than a
quorum _of the members)
This body is identified under prior law in section 54952.3 as discussed above, and thus, the
Commission finds that this body was a “legidative body” under prior law.

. Standing committees comprised of a quorum of the members of the legidative body
These bodies are also defined as a “legidative body” under prior law. Standing committees,
by definition, are permanent committees that regularly consider a particular subject matter.
When comprised of a quorum of the members of the legidative body, these committees fall
under the definition of a committee with delegated authority since they are empowered to make
decisions on behaf of the legidative body. ** In addition, standing committees comprised of a
quorum of the members fall under the definition of “legidative body” in former Government
Code sections 54952.3 and 54952.5 (i.e. permanent advisory committees Of a local agency).
Thus, the Cornmission finds that standing committees composed of &t least a quorum of the
members of the legidative body are not new bodies under the test clam legidation.

The chart below provides a summary of the Cornmission’s findings:

Test Claim Legislation Prior Law
Section 54952 Sections 54952, 54952.3, 54952.3, 54952.5
Governing  body § 54952 Governing body

Locd body crested by dtate or federa dtatute NEW

Permanent  decisonmaking committee or board | § 54952.2 Any board, committee, body that
crested by formal action exercises any authority of alegidative body
delegated to it by the legidative body

§ 54952.5 Planning commissions, library boards,
recreation commissions, and other permanent boards
or commissions of aloca agency

Temporary decisonmaking committee or board | § 54952.2
created by forma action

Permanent advisory committee or board § 549523 Any advisory committee created by
created by forma action (except less than a forma action (except less than a quorum of the
quorum of the members) members)

§ 54952.5 Planning commissions, library boards,
recreation commission, and other permanent boards
or commissions of aloca agency

Temporary advisory committee or  board § 54952.3
created by forma action (except less than a
quorum of the members)

13 Former Government Code section 54952.2 dtated in relevant part as follows:
“...legislative body also means any board, commission, committee, or similar multimember body which
exercises any authority of a legidative body of a local agency delegated to it by that legidative body.”

11




Standing committees, irrespective of their NEW--Standing committees with less than a
composition (i.e. even those with less than a quorum of the members

quorum of the members of the legidlative body) | However, standing committees with a quorum of
with a continuing subject matter jurisdiction, or | members of the legislative body are covered in prior
ameeting schedule fixed by formal action law through §§ 54952.2, 54952.3 and 54952.5.

Based on the foregoing, the Commission finds that Government Code sections 54952 and
54954.2, subdivision (a), of the test clam legidation constitute a new program or higher level
of service pursuant to article XIlI B, section 6 of the California Congtitution for two new
bodies (local bodies created by state or federa statute and standing committees with less than a
quorum of the members of the legidative body with a continuing subject matter jurisdiction, or
a meeting schedule fixed by forma action) to prepare and post an agenda of their meetings 72
hours prior to the meeting which contains a brief general description of each item to be
transacted or discussed at the meeting.

Advisory Bodies Subject to the Notice & Agenda Requirements

In the Open Meetings Act (CSM-4257) test claim, the Commission determined that
Government Code section 54954.2 imposed a reimbursable state mandated program upon “all
legidative bodies, ” as defined, to post a notice and agenda 72 hours prior to the meeting of a
legidative body. That section aso required that the notice and agenda contain a brief genera
description of al items to be discussed at the meeting. Section 54954.2 was enacted in 1986
and applied to dl legidative bodies, which by definition included advisory bodies before the
enactment of the test claim legidation.

However, prior law (former Governrnent Code section 54952.3, which was enacted in 1968)
also exempted advisory bodies from the regular notice and agenda provisons of the Act and
held them to significantly reduced notice requirements:

Meetings of such advisory cornmissions, committees Or bodies.. .shall be open
and public, and notice thereof must be delivered personaly or by mall a least
24 hours before the time of such meeting to each person who has requested, in
writing, notice of such meeting.

If the advisory commission, committee or body elects to provide for the holding
of regular meetings, it shal provide by bylaws, or by whatever other rule is
utilized by that advisory body for the conduct of its business, for the time and
place for holding such regular meetings. No other notice of regular meetings is
required. (Emphasis added.)

Thus, prior law, as specified in sections 54954.2 and 54952.3 , imposed conflicting duties on
advisory bodies. If an advisory body complied with section 54952.3 by not preparing and
posting an agenda, did it violate section 54954.2? In other words, which statute constitutes
prior law with respect to the duties imposed on advisory bodies?

Sutherland Statutory Construction, a treatise on statutory construction, explains that whenever
the legidlature enacts a provision, it has in mind previous statutes relating to the same subject
matter. In the absence of any express reped or amendment, the new provision is presumed to
be in accord with the legislative policy embodied in those prior statutes. When a conflict
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exists, the more specific statute controls over the more general one. " However, where the
conflict is irreconcilable, the statute that is the more recent of the two conflicting statutes
prevails.

In this case, the Cornmission finds the express language of section 54952.3 is more specific
than the provisions of section 54954.2 and thus, prevails as prior law. Section 54952.3
specifically identified advisory cornmissions and committees as legidative bodies that were not
required to prepare and post an agenda. They were only required to deliver notice of ther
meetings 24-hours prior to the meeting and to provide in their bylaws for the time and place of
holding regular meetings. In contrast, section 54954.2 generally referred to “the legidative
body of the loca agency, or its designee, ” when describing the bodies to which the notice
requirements applied. Thus, by the repeal of section 54952.3 by the test clam legidation,
advisory bodies are now subject, for the first time, to the full notice and agenda requirements
specified in section 54954.2, subdivison (a), of the Brown Act.

Therefore, the Commission finds that Government Code section 54954.2, subdivision (@),
congtitutes a new program or higher level of service pursuant to article X1l B, section 6 of the
Cdlifornia Congtitution for al permanent and temporary advisory bodies created by formal
action (except less than a quorum of the members of the legidative body) to comply with the
full notice and agenda requirements of the Brown Act by preparing and posting an agenda of
their meetings 72 hours prior to the meeting which contains a brief general description of each
item to be transacted or discussed at the meeting.

Part Two: Closed Sesson Reguirements

Under prior law, the legidative body was required to state the reasons for a closed session
either before or after the closed session and to publicly report the action and vote taken in
closed session regarding the appointment, employment or dismissa of a public employee. The
test clam legidation added four new closed session requirements that apply to all “legidlative
bodies” including those newly defined under the test clam legidation.

Notice and Agenda Requirements

The test clam legidation amended the notice and agenda provisions to include closed session
items on the agenda. Section 54954.2 states, in relevant part, the following:

At least 72 hours before a regular meeting, the legidative body of a loca
agency, or its designee, shall post an agenda containing a brief genera
description of each item of business to be transacted or discussed at the meeting,
including items to be discussed in closed session. A brief general description of
an item generally need not exceed 20 words. (Underlined portion indicates
amendments to this section by the test claim legidation).

' People v. Tanner (1979) 24 Cal.3d 5 14, 521, where the Cadifornia Supreme Court states that “[a] specific
provision relating to a particular subject will govern a genera provision, even though the genera provision
standing aone would be broad enough to include the subject to which the specific provision relates.”

's 2B, Sutherland, Statutory Construction (5" Ed. 1994) § 51.02.
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Under prior law, the legidative body was only required to state the general reason or reasons
for the closed session either prior to or after holding the closed session and if desired, cite the
Statutory authority under which the sesson was being held? The test claim legislation now
requires a brief general description of closed session items to be included on the agenda for the
meeting.

Thus, the Commission finds that Government Code section 54954.2, subdivision (a), of the
test claim legidation constitutes a new program or higher level of service pursuant to article
X1l B, section 6 of the Cdifornia Congtitution for al “legidative bodies’ defined in
Government Code section 54952 to provide a brief genera description of dl items to be
discussed in closed session on the agenda of the meeting.

Prior Disclosure Requirements

Under prior law, section 54957.7 only required a legidative body, prior to or after the closed
session, to state the general reason for the closed session and to include the appropriate
statutory authority, if desired. The test claim legidation amended this section to provide, in
relevant part, as follows:

(@) Prior to holding any closed session, the legidative body of the local agency
shall disclose, in an open meeting, the item or items to be discussed in the
closed session. The disclosure may take the form of a reference to the item or
items as they are listed by number or letter on the agenda

The test claim legislation now requires all legidative bodies to disclose each item to be
discussed in closed session prior to the start of the closed session.

Accordingly, the Commission finds that Governrnent Code section 54957.7, subdivision (@), of
the test clam legidation constitutes a new program or higher level of service pursuant to

aticle Xl B, section 6 of the California Constitution for al “legidative bodies’ as
defined in Government Code section 54952 to disclose, prior to holding a closed session, each
item to be discussed in closed session.

Subsequent Reporting Requirements

Subdivision (b) was added to section 54957.7 by the test claim legidation and provides as
follows .

(b) After any closed session, the legidative body shall reconvene into open
session prior to adjournment and shall make any disclosures required by Section
54957.1 of action taken in the closed session.

6 Former Government Code section 54957.7.
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Section 54957.1, subdivision (a) of the test claim legidation added an extensive list of items
requiring the legidative body to publicly report, either oraly or in writing,” the actions and
votes taken in closed session for the following items:

(1) Approva of an agreement concluding rea estate negotiations pursuant to
Section 54956.8 shall be reported after the agreement is final, as specified
below:

(A) If its own approval renders the agreement final, the body shall report
that approval and the substance of the agreement in open session at the
public meeting during which the closed sesson is held.

(B) If final approval rests with the other party to the negotiations, the
local agency shall disclose the fact of that approva and the substance of
the agreement upon inquiry by any person, as soon as the other party or
its agent has informed the loca agency of its approval.

(2) Approval given to its legal counsd to defend, or seek or refrain from
seeking appellate review or relief, or to enter as an amicus curiae ‘in any form of
litigation as the result of a consultation under Section 54956.9 shal be reported
in open session a the public meeting during which the closed session is held.
The report shal identify, if known, the adverse party or parties and the
substance of the litigation. In the case of approva given to initiate or intervene
in an action, the announcement need not identify the action, the defendants, or
other particulars, but shall specify that the direction to initiate or intervene in an
action has been given and that the action, the defendants, and the other
particulars shall, once formaly commenced, be disclosed to any person upon
inquiry, unless to do so would jeopardize the agency’s ahility to effectuate
service of process on one or more unserved parties, or that to do so would
jeopardize its ability to conclude existing settlement negotiations to its
advantage.

(3) Approval given to its lega counsel of a settlement of pending litigation, as
defined in Section 54956.9, at any stage prior to or during a judicid or quasi-
judicial proceeding shall be reported after the settlement is final, as specified
below:

(A) If the legidative body accepts a settlement offer signed by the
opposing party, the body shall report its acceptance and identify the
substance of the agreement in open session a the public meeting during
which the closed session is held.

(B) If final approval rests with some other party to the litigation or with
the court, then as soon as the settlement becomes final, and upon inquiry
by any person, the local agency shall disclose the fact of that approval,
and identify the substance of the agreement.

7 Government Code section 54957.1(b) provides in relevant part the following:
“Reports that are required to be made pursuant to this section may be made oraly or in writing.”

15



(4) Disposition reached as to claims discussed in closed session pursuant to
Section 54956.95 shall be reported as soon as reached in a manner that
identifies the name of the claimant, the name of the local agency claimed
againgt, the substance of the claim, and any monetary amount approved for
payment and agreed upon by the claimant.

(5) Action taken to appoint, employ, dismiss, accept the resignation of, or
otherwise affect the employment status of a public employee in closed session
pursuant to Section 54957 shal be reported at the public meeting during which
the closed session is held. Any report required by this paragraph shal identify
the title of the position. The general requirement of this paragraph
notwithstanding, the report of a dismissa or of the nonrenewa of an
employment contract shall be deferred until the first public meeting following
the exhaustion of administrative remedies, if any.

(6) Approva of an agreement concluding labor negotiations with represented
employees pursuant to Section 54957.6 shal be reported after the agreement is
find and has been accepted or ratified by the other party. The report shall
identify the item approved and the other party or parties to the negotiation.

Under prior law, the sole reporting requirement for closed sessions under section 54957.1 was
to report at the current or a subsequent meeting, any action taken and any roll cal vote zo
appoint, employ, or dismiss a public employee. ®* Other issues that could be discussed in
closed session such as licensing matters, rea estate negotiations or pending litigation did not
require any reporting in a public sesson.’” The test clam legidation now requires the
legidative body to reconvene into public, open session and report the actions and votes taken
on the five new items listed above which were discussed in closed session.

Therefore, the Cornmission finds that Government Code sections 54957 .7, subdivision (b), and
54957.1, subdivison (a), of the test claim legidation constitute a new program or higher level
of service pursuant to article X1l B, section 6 of the Caifornia Constitution for al bodies
defined as “legidative bodies’ in Government Code section 54952 to reconvene in public
session prior to adjournment and report the five items identified in section 54957.1,
subdivison (@) (I-4, 6) which were discussed in closed session.

Documentation Requirements

Subdivisions (b) and (c) of section 54957.1 of the test claim legidation concern the provision
of documentation from closed sessions to members of the public. This section provides, in
relevant part, as follows:

18 Former section 54957.1 stated the following;
“The legidative body of any local agency shal publicly report a the public meeting during which the
closed session is held or a its next public meeting any action taken, and any roll cal vote thereon, to
appoint, employ, or dismiss a public employee arising out of any closed session of the legidative body. ”
¥ Government Code sections 54956.7, 54956.8, 54956.9, 54957.

16



(b). . .The legidative body shall provide to any person who has submitted a
written request to the legidative body within 24 hours of the posting of the
agenda, or to any person who has made a standing request for all documentation
as part of a request for notice of meetings pursuant to Section 54954.1 or
54956, if the requester is present at the time the closed session ends, copies of
any contracts, settlement agreements, or other documents that were finally
approved or adopted in the closed session. If the action taken results in one or
more substantive amendments to the related documents requiring retyping, the
documents need not be released until the retyping is completed during normal
business hours, provided that the presiding officer of the legidative body or his
or her designee ordly sumrnarizes the substance of the amendment for the
benefit of the document requester or any other person present and requesting the
information.

(c) The documentation referred to in paragraph (b) shall be available to any
person on the next business day following the meeting in which the actions
referred to is taken or, in the case of substantial amendments, when any
necessary retyping is complete.

Prior to the test clam legidation, section 54957.1 did not address writings. The subject of
‘writings was addressed in section 54957.5 which provided for the inspection and distribution
of certain writings that were public records under the California Public Records Act.

However, subdivison (e) of section 54957.5 provided that, “(T)his section shall not be
construed to be applicable to any writings solely because they are properly discussed in a
closed session of a legidative body of a local agency.. . ”. Thus, while prior law provided for
the inspection and provision of certain writings distributed to the legidative body, it did not
require the distribution of documentation from closed sessions to members of the public.

Accordingly, the Commission finds that Government Code section 54957.1, subdivisions (b)
and (c), of the test claim legidation constitutes a new program or higher level of service
pursuant to article XIIl B, section 6 of the California Congtitution for al bodies defined as
“legidative bodies’ in Government Code section 54952 to provide copies of documentation
from the closed session within the specified timelines.

Issue 2: Does the test claim legidation impose costs mandated by the state pursuant to
article X111 B, section 6 of the California Congtitution and Government Code

section 17514?

The remaining issue is whether there are increased costs mandated by the state. Government
Code section 175 14 provides in relevant part the following:

Costs mandated by the state” means any increased costs which a local agency or
school didtrict is required to incur after July 1, 1980, as a result of any Statute
enacted on or after January 1, 1975.. .which mandates a new program or higher
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level of service within the meaning of Section 6 of Article XlIlII B of the
Cadlifornia Congtitution. (Emphasis added.)

In addition, section 17556 provides in relevant part the following:

The commission shal not find costs mandated by the state, as defined in Section
175 14, in any claim submitted by a loca agency or school district, if, after a
hearing, the cornmission finds that:

(@ The clam is submitted by a loca agency or school district which requested
legidative authority for that locad agency or school district to implement the
program specified in the statute, and that statute imposes costs upon that
local agency or school district requesting the legidative authority. A
resolution from the governing body or a letter from a delegated
representative of the governing body of a loca agency or school district
which requests authorization for that local agency or school district to
implement a given program shall congtitute a request within the meaning of

this paragraph.

At the May 24, 2001 hearing, the Department of Finance contended that local agencies
requested the enactment of the test clam legidation and, thus, there are no costs mandated by
the state. Mr. Cedrik Zemitis testified on behaf of the Department of Finance as follows:

MR. ZEMITIS: Second, local request, we would note that at the time the test
clam statute was considered by the legidlature, it was clear that these bills were
introduced at the behest of loca governments. The author of most of the hills
stated for the record at the time that existing law was amended specificaly at
the request of local agencies, Indeed, numerous legidative committee anayses
support the author.

In addition, the California School Boards Association at the time stated that
clarification of the existing Brown Act will not create additiona costs to local
government. In addition, the California State Association of Counties and
numerous other local entities al officidly supported the legidation because it
would smplify and clarify the Brown Act with no additional costs.

While we do not have resolutions from al of the affected local entities, which
would be in the thousands literaly, representatives of those entities clearly
sponsored the legidation as well as reported savings and no new costs.
Therefore we believe any mandate would not be reimbursable.”

In response, the claimant testified that the City of Newport Beach did not request legislative
authority to implement the program nor did they sponsor the test clam legislation.? In

% Hearing Transcript, May 24, 2001 Commission on State Mandates Hearing, page 14, line 25; page 15, lines 1-

25; page 16, lines 1-7.
2 Hearing Transcript, May 24, 2001 Commission on State Mandates Hearing, page 29, lines 15-21.

18



addition, there is no evidence in the record of a resolution from any governing body of a local
agency requesting authorization to implement the test claim legidation. Therefore, the
Commission finds that Governrnent Code section 17556, subdivison (a) does not apply in this
test claim.

Further, section 17556, subdivison (e) provides that the commission shal not find costs
mandated by the state, as defined in Section 175 14, in any claim submitted by a local agency
or school digtrict, if, after a hearing, the commission finds that:

(e) The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school districts, or
includes additional revenue that was specificaly intended to fund the costs of the state
mandate in an amount sufficient to fund the cost of the state mandate.

The Department of Finance contends that while chapters 1136 and 1137 may have resulted in
reimbursable state-mandated activities pertaining to certain notification requirements, these
chapters may also result in offsetting savings to local governments by specifying that agenda
descriptions be restricted to 20 or less words. The Department also contends that the test
clam legidation results in cost savings to loca governments by simplifying and clarifying the
Brown Act. The Department did not comment on the new closed session requirements of the
test clam legidation.

The origind claimant, the County of Santa Clara, submitted a declaration to support their
contention that the test claim legidation resulted in an increase in costs incurred by severd
County departments. Steve Conrad, SB 90 Coordinator for the County of Santa Clara
declared on December 28, 1994 that an additional $560 will be incurred per year by Santa
Clara county to include closed session items on the agenda, and that an additional $2,200 will
be incurred per year by Santa Clara county to record closed session discussions in order to
report in open session the items discussed in closed session, and that an additional $6,300 will
be incurred per year by Santa Clara county to prepare and post an agenda for the new bodies
defined as “legidative bodies’ in the test claim legidation.

In reviewing the language of the test clam legidation, there is no language that provides for
offsetting savings resulting in no net costs to the claimants, nor does the test claim legislation
include any additional revenue specificaly intended to fund the mandate. While the
Department of Finance contends that the test claim statutes may result in offsetting savings to
the clamants by limiting the agenda descriptions to “20 words or less’, the Corn-mission finds
that the language of the test clam legidation does not support this conclusion. Nor has the
Department provided any documentary evidence to support their contention. Former Senator
Kopp contends that the legidative intent of these amendments was to smplify and clarify the
Brown Act. However, no documentary evidence has been provided to support this contention.
Thus, the Comrnission finds that Government Code section 17556, subdivision (€) does not
apply in this test claim.
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Therefore, the Commission finds that the test claim legidation, which requires the legidative

bodies of local agencies to perform a number of additional activities in relation to the open
meeting requirements of the Brown Act, imposes costs mandated by the state within the

meaning of aticle XIII B, section 6 of the Caifornia Congtitution and Government Code
section 17514.
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CONCLUSION

Based on the foregoing, the Commission concludes that the test claim legidation (Government
Code sections 54952, 54954.2, 54957.1, and 54957.7) imposes a reimbursable state-mandated
program upon local governments within the meaning of article XIIl B, section 6 of the
Cdifornia Congtitution and Government Code section 17514 for the following activities:

Open Sesson Requirements

Activity Applies To
To prepare and post an agenda at least 72 hours Loca Bodies created by state or federa statute.

before a regular meeting containing a brief generd
description of each item of business to be transacted  Standing Committees with less than a quorum of

or discussed at the mesting. A brief genera members of the legidative body that has a
description of an item generaly need not exceed 20 continuing subject matter jurisdiction or a
words. meeting schedule fixed by formd action.

[Gov. Code § 54954.2, subd. (a)]
Permanent & Temporary Advisory Bodies

(except bodies of less than a quorum of the
members of the legidative body).

Closed Session Requirements

Activity Applies To
To include a brief genera description on the agenda of al All “legidative bodies’

itemsto be discussed in closed session. A brief genera
description of an item generally need not exceed 20 words.
[Gov. Code § 54954.2, subd. (a)]

To disclosein an open meeting, prior to holding any closed All “legidetive bodies’
session, each item to be discussed in the closed session.
[Gov. Code § 54957.7, subd. (a)]

To reconvene in open session prior to adjournment and All “legidaive bodies’
report the actions and votes taken in closed sesson for the

five items identified in Government Code section 54957.1,

subdivison (&)( 1-4, 6).

[Gov. Code § 54957.7, subd. (b)]

To provide copies of closed sesson documents as required. All “legiddive bodies’
[Gov. Code § 54957.1, Subd. (b) and ()]

The Comrnission further concludes that al other statutes and code sections included in this test
cdam do not conditute a reimbursable state-mandated program.
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