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ITEM7 

TEST CLAIM 
PROPOSED STATEMENT OF DECISION. 

Government Code Sections 3543, 3546, and 3546.3 

Statutes 1980, Chapter 816 
Statutes 2000, Chapter 893 
Statutes 2001, Chapter 805 

California Code of Regulations, Title 8, Sections 34030 and 34055 

Agency Fee Arrangements (OO-TC-17, Ol-TC-14) 

Clovis Unified School District, Claimant 

EXECUTIVE SUMMARY 

The sole issue before. the Commission on State Mandates ("Commission") is whether. the 
·Proposed Statement of Decision accurately reflects the Commission's decision cin the 
Agency Fee 'Arrangements test claim.1 - - -

Recommendation 

Staff recommends that the-Commission adopt the Proposed Statement of Decision, 
beginning on page three, which accurately reflects the staff analysis and recommendation 
on this test claim. Minor changes, including those that reflect the hearing testimony and 
vote count, will be included when issuing the final Statement of Decision. 

If the Commission's vote on item 6 modifies the staff ati_alysis, staff recommends that the 
motion to adopt the Proposed Statement of Decision reflect those changes, which will be 
made before issuing th"' final Statement of Decision. Alternatively, if the changes are 
significant, staff recommends that adoption of a Proposed Statement of Decision be 
continued to the January 2006 Commission hearing. 

1 California Code of Regulations, title 2, section 1188.1, subdivision (a). 
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:BEFORE THE 

C01\1I\1ISSION ON ST.ATE MANDATES 

STA TE OF CALIFORNIA 
... '\ 

IN RE TEST CLAIM: 

Govenime11tCode Sections 3543, 3546, and 
3546.3; 

Statuti;:s 1980, Chapter 816; Statutes 2000, 
Chapter 893;Statutes 2001, Chapter 805;. 

!n<·f' ' -

Case No.: OO-TC-17/01-TC-14. . ' . - . ' . 

Agency Fee Arrangements 

California C()cie .of Regulations, Title 8, Se9tions. 

PROPOSED STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULA TIO NS, TITLE 2, 
DMSiON 2, CHAPTER i.'5; ARTICLE 7 

34030 and 34055 · 

Filed on June 27, 2001, and Ariiended on 
May 15, 2002, byCilovis Unified School 
District, Claimaii.t · ·, · 

(Proposed for Adoption on December 9, :2005) 
.~-~. . . . .. 

PROPOSED STATEMENT OF DECISION 

The Commission on State Mandates ("Commissioµ") heard and decided this test claim 
during a regularly schedwoo hearirig on December 9, 2005; [Witriess list will be meluded 
in'the firial statement ofDeci.Sion.J' .,, · · ' · · · 

: ' , • : ; • _I ~ • •:, , • • ; J"' 1 :· ,'. .:' :·• ' • 

The law applicab.le to, the Commission's deten;ninatioI) of a reimbursable sta~e~man~ted 
program i~ artjple XIII~. section·§ of..the Calif9pliii Consti.tption, Goveqµnent Code . -~ . 
section 17500 et seq., and related case faw. 

· The Commission [adopted/modified] the staff analysis to approve this test claim at the 
hearing by a .vote of [vote count will be included in the final Statement of Decision]. 

. . . ·. ' ' ' . - -~ . . . ~ '. . 

The Commi~~ion finds that, (}ov~ent i;o,d.e seqtipn 354p!. ~ubdivi~io~ (a) .and (t), aµd 
California.Code of Regulations, title 8, sections 34030, subdivision (a), and, 34055, , 
subdivision.(a),_impose:a 11e"';''.program ~rJif~er: level of service for K~i4 school 1;Ji~tric~s 
within thti,n:ieanip.g_of ~icle)CIII B, sectioI). 6 of the C&µfornia Constitution, and, impo~e. 
co~ mandated by the .s'Ulte pursuant to Government Code section 17514, for the 
following new actlvititis: :· · · · ." ' , · · 

• Upon receiving notice from the exclusive representative of a clai;sified puplic . 
school employee who is in a unit,f9r which an exclusive repr~sentative ha8 been 
selected, the employer shall deduet the ainount of the fair share service fee 
authorized by this section from the wages and salary of the employee and pay that 
amount to the employee organization. (Gov. Code, § 3546, subd. (a).) . . 
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• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code,§ 3546, subd. (f).) - '-- -

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file with 
the regional office of PERB an alphabetical list containing the names and job . 
titles or classifications of the persons employed in the unit described in the
petition as of the last date of the payroll period immediately preceding the date the 
petition was filed. (Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, 
subd. (a)~) · - -

BACKGROUND 
The Ag~ndy Fee 4rrangements test claim, filed by Clovis Unified Scho~l District, -
addresses· issues Within the collective bargaining process and emplOyer-emplOyee -
relations in California's K-14 public school systems. Specifically, the test Cialln:-- -

-legj~_latiqn focµ~e~ on the pa:Yrnent pf fees by non-union ll_l!':mber (or "fajr_ share~') 
employees to exclusive representative organizations. In 1975, the Legislature enacted_the 

· Educational Employment Relations Act (EERA).2 In doing so, the Legislature sought to 
"promote the ~provement ofpersonnelmanagement and employer-employee relatiorui 
withiri the public school systems in the State ofCalifornia."3 This policy aimed at 
furthering the public interest in ·~maintaining the. continuity and· quality of educational 
services. "4 - . · · 

' \ ... 

rp.e ~!$RA impos~s on school diStricts the dutY,,to "moo.t and negqtjate'' with an, 
e1n;ployee organi2'.8ti~n selected as the exclusi~e represen~tive, of an e_mployee. b,~~~g 
urut on matters within the· scope of representation. Tb,e scope of representation is lllD.lted 
to "matters relating to 'wages, hours of emj>loyment, and· 'Other teri:nS aiid '&inditioils of 
employment. "6 · The BERA e}{plicitly illchideir "organizatioiliil' s'ecurity" withiri the· scope 
of representation. 7 '·· · · · · 

' -

. ' 
2 Statutes 1975, chapter 961. Pms~t t~ Government Code. section 3541.3, ·.-
subdivision- (g), the Public Empio)rmeht Relations Bofil'4 (PERJ3) is ves_ted wit4-the 
. authority to "adopt. .. rule_s and regulations tO ciifry out the provisfoP.S and .effectuate the 
purposes arid policies" of the BERA. (GovetjllheD.t _Code S.ections.3540 et'seq.). -
Accordingly, in Coci.e ofRegtifatiob.s, title 8, sectidri 32001,'subdi.visiqn (c), PERB haS . 
declared that"' [ s ]chool district' as used ill tlle BERA meanii a school district bf-any kind 
or class, including any public community college district, within tlie'state"). · · - · 
3 Goverillnent Code section 3540. - .I 

. 4 San Diego '[eadh_e~s Assn. v. Superior, Court ('1979) 24 pa!.3d l, 11. . 

s Government Code.section 3543.3. 
. - . 

6 Government Code section 3543.2. · 
7 Former Government Code section 3546 provided that "organizational security ... shall 
be within the ~cope ofrepresentation." (Stats. 1975, ch. 961, § 2). In 2000, former 
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·e 

Government Code section 3540.1, subdivision (i); provides two-definitions for 
"organizational security." The first describes organizational security as: 

[a ]n W:rangerilent pursUa.nt to which a publi? school employee may decide 
whether or not to joiii a'n 'employee oi:glicization, but which requires him 
or her, as a condition of contiriued employment, if he or she does join, to 
maintain his or· her membership in good standing for the duration of the 
written agreement... . ' 

Thus, siich an arrangdinent would provide.that once an employee organization has been 
selected by afremployee bargairiing unit as exchisiv'e representative, 'each employee has 
the option'of either joining or not joining the ·employee organization. . ·' ' . . . 

Alternatively, the second definition describes organizational security f¥l! 

[a ]n arrangeIJl.ent that require.s an e:inploye_e, as a ~ondition of continued 
employment; eith~r t-0 join the recog¢zed or certified employee . 
organi:Zation, or to pay the organization a service.fee in an amount not to 
exceed the Staridaid iri.itiation fee, periodic dues;·il.nd general a8sessments 
of the organization for the duration of the agreenierit .. 

This type of organizatio~al se~~ty ~angem~nt ~ictat~s that an employee in a ... 
bargaining unit for which an employee organization has been selected as exclusive 
representative mu.st either (a) join the employee orglinizatiori; or '(b} pay such . ·; 
organization a service fee or agency fee.irirangetrietit The EERA explicitly declares that 
the "empfoyee otgariiiation recognized or;certified•ail the exclusive representative for the 
.purpose. of me~ting and negotiatili.g' shali'f&.rly represent e,ach and.: every employee in the 
appropnate umt. ,,g- · · · ' · · · · 

Under prior law; orga.llizational security ilftil.ngenients were subject to the collective 
bargaining proce8s. Statutes 2000, chapter 893 created a statutory organizational security 
arrangement -- removiri.g the basic issue from the bai'gil.iD.ing process. . · · 

··: i " , r 

Claimant's Position 
.:·. ~ ,. ' 

Claimant, Clovis Unif1~<f School Distr.i;?~•, filed ~ .~~~, qla,in;t; on !up.e 27, 2001,, allegip.g 
Government Code ~ect~ons 3~.1.3. and 3546, as !¥.11.enq~_by Statute~ 79QQ,,chaptei: ~93, 
impose reimbursa,~le stat~~mitiidated ~ctivities ,e>µ, K-11 scpool disiri.ctsJor activities 
including establisbirig and· implementing pa)'roll pr:ocedtfr¢.s for ci:>ll~c'tmg fair share 
service fees, m,.<:Lreniitting J;he f¥~s fo :fue certifi_ed ei:nployee. o_rga.ni.z8:tii:nf .··. Clall:Q,~t 
alleges a new activity to: "Draft, 'approve and· distrib!fte an appi:opnat~ and neutrfil notice 
to existing non~member employees and new employees, which explams the additional 
payroll deduction for 'fair share services fees' for non-nier'n.ber employees of a certified 
employee organization." · 

Government Code section 3546 was repealed (Stats. 2000, ch. 893), but similar languag~ 
was added via the same bill to Government Code section 3540:1, subdivision (i), which 
now pr~vides that "'Organi¥tiona1 security' is within the scopi:;: ofrepresentation .... " 
8 Government Code section 3544.9 .. 
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Additionally,- claimant alleges that Government Code section 3546.3 as added by 
Statutes 1980, chapter 816, requires school districts to "Establish and implement 
procedwes to determine whic_h employees_.claim a c.onscientiqus objection to th~ 
withholding of 'fair s}J,!!,i~,sefvices fees,'" and establish and 4llplement payroll procedures 
to prevent automatic deducti,ons from the wages of such conscientious objegtors. 

Claimant also alleges the California Code of Regulations, title 8, sections 3403 0 and 
34055, requires K-14 school districts, within 20 days of a filed petition to rescind or 
reinstate the coUective bargaining agr~em()nt, file with the regional.offiee of the Public 
Employment Relations Board (PEJffi) an alphabeticf;li list contiµning th~ iµllnes and job 
titles or classifications of the persons emp~C>yed in tlie unit as of the last d11te oft.he 
payroll period immediately preceding the date the petition, and establish new payroll 
procedures, as needed. - · 

On May 15, 2002, claimant filea·a test claitri·iu:ilendmenfallegiilg the'followirig 
· reimbursable state-m:ai:idate4 actiVities from.iullendmerits by Statutes2001, chapfor.805: 

. ··· _,•·r,. ·· . ..~ ~ .1 , ·-·.~ ~·;~ • ·. ·~ 

• Establish procedures and theyeafter implemenf such Pf pcedµr()!l to verify, 
at least annually, that payments to nonreligious, nap.labor chantable -
organizations have been made by employees who have claimed 
conscientious objections pur8uant tO- GoverrimenfCode section 3546.3. 

',· ... . . .. ',•"·· ·;· .-). ..... . ... i 

• Adjust payroll withhol\,lings for rebates or-wi,thholding reductions for that· 
pqrtion of fair share servic~ fees that are not. ge~e to the employee . 
organirn!ion function as the exi;:lusiv~ bargain.ing,i,:~presentativ:e when so 
detemtjned pursuant t() regulat;i~ns adopt~d by RJ;:fil1; Pursuant to -. . A 
Government Code section 3546, subdiVision (a).· W' 

• Take any and all.necessary actions, when.ne~ssary,_t() reco;-.r()rreasonable 
legal fees,' li;:gaJ·costs and settlement or.judgment)iabilities from._tlie . - · 
recognized employee organization, arising from any.court or · . , . 
administrative action relating.to the school district's compliance with the 
section pursuant to Government Code section 3546, subdiVision (e); · · 

• . J:>rovid~ the eJ{ch1sive repre~entati've of~ public school empl~yee a list of 
holm: fiaaress'e~·f?~ eac~.employe~'o{a_barg~in_irig ifuit, ri:g&dless c;>f .. 
when the employees coiilirienced einployi:rient, and'perit>dicruly update 
RD;d_ C()hebt:tti~-F¥t.~retiec{c~~ges ~fadcli-esii; additio~ for n.~~- .. 
empl~yees arid 'deletions of fonl:i.e:r erilpl~yees, pursuant to Gove;n,ment 
Code section ~546, subdivision (f). _ . . . • 

Claimant's complete, detailed allegations are found in the Amendment to the Test Claim 
Filing, pages five thtough rune, received May 15, 2002. 

Claimant filed comments on the draft the Commission analysis on October 31, 2005. The 
substantive comments will be summarized in the analysis below._ 

' ' . J • . -

Department ofFinan~e's Position. 

Department ofFillance filed comments on August 3; 2001; and July 30, 2002;'addressing 
the allegations stated in the test claim and subsequent amendment. Regarding claimant's 
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allegations that the test claim legislationimandates a;vii:riety of activities involving the 
establishinent, ¥id maiI~.tenan9e qfpayroll pro.cedures to w.:;count for .deducting fair shar~ 
secyice fees ai:J.d transmittiµg those fee~ t,o· the employee organm.i,ti()Jl, Dep11rtment of, .. 
Finan,ce.~ont~nds thatpublic. ~phppl employers who did _not .~7,gotjate an!;l implement . 
org!'Pizationaj sequrity arraI\gements prior to the enactn)..ent of Statiltes 2QOO, ch11.pter 893 · .· 
ai:eJ.ustifjed i,n ClaiJ1$g mandated costs. However, ¢.q§e:employers1vvh9 did negotiate. 
and implement organiz!!tiol).aj seci,ujty .. arrangemen~s prior t9 .th.e emwµnent of Statutes 
2000, chapter 89~ are not justified in making sitnilar cll;l.imsJor,reimbursement. . 
Dep~ent of Finance argues ~t thos.e efi!.ployers who did negotiatf(._and implement 
such ahangements'prior to the 200{famendmentS "woulii presumablfhave already 
established'';such pli)iroll ph>cedtires aiiif those em:ployers should not ''be reimbtitsed for. ·. 
costs they voluniiiriiy mcurred;'.;''. .·· . . . .. ' . . ' 

Department of Finance has similar arguinents regarding claimant's allegations on costs 
incurred in complying with PERB's regulations·in·the event a petition to rescind or 
reinState an org~tional sec;urity arrangell1ep,t is :fil~4. . . · 
Regarding Cltilii'iaiit' s allegation that it must draft-Jiotiees explili:i:iilig the fee dedtjctions to. 
employees paying fair shate service fees: Department of Finance arglles that no such 
mandate eXists:<:Deparfuiertt: of'Finance relies ori"Califoriiia Code ofRegula:tioris; title 8;· 
sectiori'32992 which provid~s that each employ¢e' '~required to pay an agency fee 'shall · •· · 
receive Writtelfnotice from the ·exclusive'representative" regardirig the fee· deduction. 

l,ike~~~.,r.~~Bi}Ii<l~g t? · ·c~~lip,t•'s ,~iegatj~n· ili,flt it rpu~ ·inciJ -~8~· in .~g '~e •. 
necessary actmns m recovenng legal fees from an exclusive representat1ve·under 
Qqvemment Code section 3 546, subdivii;ion ( e ), Department of F.inanc.e.asserts that the. 
subdivision, by its plairi language; does not impose any duties on the public school 
erriplbyer::.:.:•·'J(i'~·;·:····,.· i''i ''· .. ::: ,· ,.,,..._ ····;··•·:,··.( .. I .. :::;: 

DepE!ftm~µ.t. of.l'.~~ce.': other cqrmD.ents ao,ci ar~ents win \>~;~dtltessec;l,iP ih,e analysis 
below, where pertinent. . . .· . . , . ,;. : ... . , . .. ,: . 

; f .' 

9 Claimantargues'plat the Departrrient qf'Finance's.'oomments are "fucompeient" and 
.should be slrickeii'frorii.the recorffsili6e they dchfofcomJ>WWith section 1183.02; ' 
subdivision (d)/ofthe:Coinrills'sioii;s regulatfoµS_. Th!!t reguiation foqUires written' . 
respbiises fo'be' 'signed at tlie en<;f()f the. document, under penalty of '(i'ei-jury by an. . ·. 
aiith6nzedrepresentative ofihe:'state agency; Witb'the deCiaration that' if is true an~' 
complet~'fo the;be~f of the represeiitiinve's per~oii'Af'lmowledge, irlf6'ri:hatjon, or belief. 
The Cla.iti:i:ant contends that the be'partriient of Fll:µuice' s response "is signed without 
certification" and the declaration attached to the response "sfulply stipill~te[s] to the · 
accm;ac:y ofthe citations oflawin.'the test claim." .(Claimant's comments to diaft the 
Commission analysis, page 1-2.) · · · 

Determining whether a statute or executive order constitutes· a reimbursable. state
mandated program withiii the meaning of article XIII B, section 6 of the California. 
Constituti9p. i,s. a pure questii;m of_ltl,w. (City of Jqse, supra, 45 C,a.J,App'.4th at p. 181 ?; 
County of San Diego, supra, 15 Cal.4th at p. 109): Thus, any faefual allegations raised by 
a party, including the Department of Finance, regarding how a program is implemented is 
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California Community Colleges Chancem>r's Office Position 

The Callf9rni!l,Coinmunity Golleges _Chancellor's Office ("Chancellor's Office") filed A 
comment~ regarding this test cl~ on July 30, 2QOL The Chancellor's Office begfns by '9 
noting tbat community colleges are subject to PERB's jurisdic~on: Seconclly, lookhlgfo 
the statute~ regarding orgatiiz.ational security, ·the Chancellor's Office believes that "the 
provisions. of Government Code [sections] 3540.,1 a,Dd'.35,46 and thetelat~ implem~Iitlng 
regulatiorui in tp.e C9ci.e of Regulations impose a mandate.of specific.tasks for conimunit:}r 
college di~ct the Commission." . , . · 

The Chancellor's Office concludes by stating that no funds have been appropriated for 
costs incurred in performing these activities, and that none of the provisions of . 
Government Code section 17556 apply to community colleges "complying with the . 
mandate." · 

.. · ' 'FINDINGS 

The courts have found that article XIII B, section 6; of the California Coiistitution10 

. recognizes the state c:Oiistitutional restrictions on the powers ollocal government to tax 
and sperid.11 "Its purpose is to preclude the state from shifting financial responsibility for 
carrying OUt'governniental functions to local agencies; Which are 'ill equipped' to assume 

·increased :financial responsibilities because of the taxing and spending limitations that .··· 
articles XIII A and XIn B impose."12 A test claim statute or executive order may impose · 
a reimbursable sun,e~mru;i,gated program if it orderp or commands a local agency or s,cbool · 
district to engage in an ~tivity or task. 13 In addition, the required activity or"ta!lk m~ be 

. . . 

notrelied upon by the Commission at the test claim phase when recommending whether 
an entity is entitled to rejmbursement under article XIII B, section 6. The Department's 
response contains comments· on whether the Commission shoilld approve this test clahn 
and is, therefore, not stricken from the administrative record. · · 
10 Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or 
any s_tate agency man~tes a n_ew program or hi'gher level of service on any local· 
government, the state shall provide a subvention of funds to reimburse that:local 
government for the,costs of the program or incre!lSed leveLof ser.vice, except that the 
Legislature may, but need not, provide a subvention of funds for the following mandates: 
(1) Legislative mandates requested by the local agency affected, (2) Legislation defining 
a new crime or changing an existing deffui.tion of a crime.· (3) Legislative mandates 
enacted prior to J antiary 1, 197 5, or. executive orders or regulations initially implementing 
legislation enacted prior to January 1, 197 5. 
11 Department of Finance v. Commiss.ion on State Mandates (Kern High SchoolDist.) 
(2003) 30 Cal.4th 727, 735. . ,,._ . 

12 County of San Diego v. State ofCaliforniil{1997) 15 Cat.4th 68, _81 (Countj of San 
Diego). . '' . c · · . . · · · · · 
13 Lo.ng Beach Unified School Dist. v. State of California (1990) 225 C8.i.App.3d 15 5, 
174. 
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new, constituting·a,,!·'new program," or it must create a ~'higher level of service" over the 
previously required level of service.14 

· · . .. .. ' · 

The courts have defln~ a '.'pt~gram.'' sµbject. to ~cle XI;II B, section 6, of the California 
Constitution, as OJ1e 'that c!i.rries out the gOveri:uneiltal fµnction of providing pu[ilic · 
services, or a law'lhitt ipip~~e~ unique req~U.-ements ori lo~al agendefor's.cJ:iqol districts 
to implement a s.tate policy, 'but does notapply generally to all residents and entities in 
the state. 15 To deterniine if th~ pro~am is new or imposes ~ lllgher leviel of service, the 
test claim legislation must be:cOIµpared wifu th.e legal ~quirementS m effect.immediately 
before the enactment of the test clainl fogislation. 16 A "higher level of service;' occurs 
when the n~w "requirements· were' ih.t~~ded to p~ovide an enhanced seryi~e to th~ . 
public." 17 

Finally; the newly required activity or increase.cl l~ve.l of service mi.J.st impose ~osts 
mandated by the '8tate. 18 

. . • ·• · . . . . · . . . '· 

The Commission is vested with exclusive authority to adjudicate disputes over the · · 
existence.of.state-m~datedprograms within the.meaning of article XIII B, section ~. 19 

In makin.g its decisions, the Corµmiss~on D,i.ust strictly cqnstrue attic!~ XIII B, section 6, 
and not apply it as an "equitable remedy to cure the perceived unfairriess resulting from 
political decisions· on fundin:g:priorities."20 

· 

: ·! "· : , ~ ' ' '.; ~ ~; '· . . ' ·.~ ; "· ' ' _: • 

Issue 1: Is the. ~e;_s,t .claim legislatio~ subject to article XIII B, section 6, of the 
· Califomfa ConstitUtion? 

,· .· . 

Government Code Section 3543: . 

Government Code s~ction 3543 \Vas rewritten by Statutes: 2000, chapter 893. Statiltes 
or2001, chapter 805 ani.~~qed one sentell.ce,':SS'indicated by underline b~low: · 

.. :•.· ·, 

14 ~an Diego f.!'!.ifie,cf Schoo.I Dist. v. Commission on &ate, Mandates (2004) '.33 Cal.4th 
859, 878, (San Pi~go Unifiet/School Dist.); Lucia Mar Unified Schoo/Dist. v. Honig 
(1988) 44 Cal.3d 830, 835 (Lucia Mar). 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test 
set out in County of Los Angeles v. State a/California (1987) 43 Cal;3d46, 56; see Riso 
Lucia Mar;'Supra, 44 Cal;3d 830; 835.) · ,, -
16 Sanpiego Unified SchbolDist., supra, 33 ~al.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. . - . 
17 Sa.n Diego Unified Schoo/Dist.; supra, 33 Cal.4th 859, 878. 
18 County of Fre;no v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code 
sections 17514 and 17556, 
19 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331•334; Government Code 
sections 17551 and 17552. 
2° County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of Sari Jose v. State 
a/California (1996) 45 Cal.App.4th 1802, 1817 (City ofSanJose). 
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(a) Public school employees shall have the right to form, join, and 
participate in the activities of employee organizations of their own 
choosing for the purpose of representation on all matters of employer
employee relations. If the exclusive representative of a unit provides 
notification, as specified by subdivision (a) of Section 3 546, public school 
employees who are in a unit for which an exclusive representative has 
been selected, shall be required, as a condition of continued employnient, 
to join the recognized employee organization or to pay the organization a 
fair share services fee, as required by Section 3546. If a majority ofthe 
members of a bargaining unit rescind that arrangement, either of the 
following options shall be applicable: 

(1) The recognized employee orgaruzation may petition for the 
reinstatement of the arrangement described in subdivision (a) of Section 
3546 pursuant to the procedures in paragraph (2) of subdivision (cl) of 
Section 3546. 

{2) The employees may negotiate either of the two forms of organizational 
security described in subdivision (i) of Section 3540. l. 

(b) Any employee may at any time present grievances to his or her 
employer, and have such grievances adjusted, without the intervention of 
the exclusive representative, as long as the adjustment is reached prior to 
arbitration pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8 and 
the adjustment is not inconsistent with the terms of a written agreement 
then in effect; provided that the public school employer shall not agree to 
a resolution of the grievance until the exclusive representative has 
received a copy of the grievance. and the proposed resolution and has been 
given the opportunity to file a response. 

Before the amendment in 2000, prior law provided: ''Public school employees shall have 
the right to form, join, and participate in the activities of employee organizations of their 
own choosing for the purpose of representation on all matters of employer-employee 
relations. Public school employees shall also have the right to refuse to join or participate 
in the activities of employee organizations and shall have the right to represent 
themselves individually in their employment relations with the public schoo.l employer, 
except that once the employees in an appropriate unit have selected an ~xclusive 
representative and it has been recognized pursuant to Section 3544.1 or certified pursuant 
to Section 3544.7, no employee in that unit may meet and negotiate with the public 
school employer." Current subdivision (b) is identical to.prior law. 

In order to be subject to article XIII B, section 6, of the California Constitution, the test 
claim le:ftislation must impose a state-mandated activity on a local agency or school 
district. Courts have adopted a "strict construction" interpretation of article XUI B, 
section 6.22 Consistent with this narrow interpretation, the term "mandate" has been 

21 Kern High School Dist., supra, 30 Cal.4th 727, 740. 
22 City of San Jose, supra, 45Cal.App.4th1802, 1816-17. 
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construed according to its commonly understqpd meanj.tjg as an ."order" or "co~and. "23 

Thus, the test claim legislatio~ must require a focal government entity to perform an 
activity in order to fall within the scope of article XIII B, section 6. 

According to the well•settled rules of statutory construction, an examination of a statute 
claimed to constitute a rei.i:ribtµ'sable state mandate begins with the plain language of the 
statute, and ''where the language iS cl~ar there is no room fo.r interpretation. "24 Where the 
Legislature has not found it appropriate to include express requirements in a statute; it is 
inappropriate for a:. court to Write stich requirements into the .stil.tute.25 The courts have 
noted that "[w]e cannot~ .. read a mandateiritO lliriguage which is plainly discretionary."26 

. . . 

Beguihlrig with the plaiD language of section 3543, subdivision (a); there is no activity 
imposed ori the public school employer. While public school employees "shall be 
required" to either jofo. th'e .employee orgam:i.aticin selected by the Unit as exclusive 
representative 6r fo pay such' orgariiiation a service foe, there is nothing in the language 
of sei;:tjon 3543; sul:lcl.ivision (a), inipcising upon the-public school employer the obligation 
to perfotm any activities:,· .·• ; .. · . . . . .· . . . . ,· 

Govemm~ntCod~ ~ection 3543;.S~qdivision (~)~by its plttln language, fails to ~p~se 
any activities, on sc:\J()ol distri,c~. Section ~.~43; sU;bdivis.ion {b), co.ntains the sain~. 
·language found in former section 354.3 and therefore is not new, nor does the plam . 
language of subdivision (b) impose any duties upon school districts. Accordingly, ~e 
Commission fuidS that Government Code section 3 543 is not subject to artide XIII; B, 
section: o, of the California Constitution. · · · 

Government C~de Section 3546.'3: 

Governri:ient Code section: 3546.3 Was adde,d by Statutes '1980; chapter 816, as follows: 

No~~t~~ing ,sµbtli'•{isi:pn (i) ofsectiori 3540.1 ,'Section 3546, or'any' 
other provision of this chapter, any employee who is a member ofa 
religious body whose traditional tenets or teachings include objections to 
joining or financially supporting ·employee organizations shall not be · 
required to join, maintain: membership in, or financially·support any 
employee organization a8 a condition of employment;. except· that such 
employee may be required, in lieu of a service fee,to pay sums equal to 
such service fee either to a nonreligious, noµlabor otgiinization, charitable 
fund exern.pt from taxation under Section 50l(c) (3) of Title 26 of the 
Iriternal R.-,eviinue Code, cposen by such empl()yee from a list of at least 
three such funds, designated in,the organizational security arrangement, or . 
if the arrangement fails to designate such funds, then to any such fund 

23 Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174. 
24 City of Mercedv. State of California (1984) 153 Cal.App.3d 777. 
25 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal.App.2d 
753, 757. 
u . . 

City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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chosen by the employee. Either the employee organization or the public· 
school employer may require. ¢.at proof of such pay'm.ents be made on an 
annual basis to the public school employer as a condition of continued : 
exemption.from:the requirement of financial suppor:t to.the recognized 
empfoyee organization. If such employee who bolds conscientious 
objections pursuant to this section requeSts the employee organizatlo'.!l to · 
use the grievance procedure or arbitration procedlJ!"e on the employee's 

· behalf, the employee organizatio:p. is autl!orized to charge the eroployee for 
the reasonable cost of using such prqced,ure.. .., · 

Claimant asserts that sectio113546.3 requires school districts to establish and maintain 
procedures for determining.which !'Jmployees may claim a conscientlouS objectic~n, ... 
establish procedures to ensure that fair share service fee d~dustiow; ~e not made from the 
wages of those employees claiming s1,1~h 9bjections,,~d to esta~lisb procedµres to 
ensure, at least annually,, that those employees are majciµg paymeJJ;~. tq, cbaritab~e ,... : 
organizations in l\eu of service fee deductions. Claimant asserts that: if,section 3546.3 , 
was determined to not impose any state-mandated activities on school districts, then it 
must also be hiterpret1:d that ''there is no requirement fofreli~otis objectors fo pay any 
sum of money to eithet their employee 6rganization ·or .the· specified ·alternative· approved 
orga.irizatioris. ;.'27 · ' ' ., :· : · · · · · · · ,.. · · 

. ' • '.. .. . '. . . ,. , • . .~ ... ' . . '' ' t. . 

DepartmentofFinance, in its August 3, 2Qplcomm.ents, <µ"gues that scho.ol districts that 
negotiated and implemented organizational security a.rrangements prior to the enactment 
of the 20.00 liUllendments are not justified in clallitlng mandated costs, gut that school 
districts that did not negotiate such arrangements are justified in 'claiin.fu.g mandated· : 

. costs. Department of Finance's position is grounded ill the discretionary nature. of the 
collective b!!fgajping proces;s, a.nd that emP,loyers.who µegotiated organif,atjonal security 
arrangements prior to ·the enactment of the 2000 ameni:b:rients should '.nof "be reimbursed 

· for costs they voluniarlly 1nburred."28 · " • · :' · · · · · " · · 

For the reasons below, the Commission finds that Government Code section.3546.3 is not 
subject to article XIII B; section 6, of the Ca.l\fornia Constitution because section 3546.3 
does not impose any state-mandated activities on scho9l districts. 

In order to be subject to artide XIII B, section 6, of the California Constitution, the test 
c~a~ lefslation lliust impose a stafo:mand.afod a~tivi~ on aJoc~ agency .or school· 
distrtct.2 Courts have adopted a "strict construction" mterpretation of article XIII B, 
section 6.3° Consistent with this narrow interpretation, the term "mandate" hail"been · . 
construed according to its commonly understood meaning as an "order" or "coriunand."31 

1· • . '. •·•• . 

27 Claimant's comments to draft the Co~ssion analysis, page 3. 
28 Department of Finance, August 3, 2001 Comments, page 3. · 
29 Kern High School Pist., supra, 30 Cal.4th 727, 740 .. 
3° City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. 
31 Long Beach Unified School Dist., supra; 225 Cal.App.3d 155, 174. 
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Thus, the test claim legislationniu.Strequire a.local government entity to perform an 
activity in order to fall within the scope of article XIiI B, section 6. ··. · · 

According to·the well-settled rules•of statutory conStruction, an examination of a statute 
claimedto:constitlite a reiml;rilrsable·sfu.te mandate begins withthe plainlangi.iage of the 
statute, and 1\where the language is clear there is no room forinterpretatio:p,.''32 Where the 
Legislature has•notfound it appropriate to include express requireinents·in :a statute,it is 
inappropriate for a court to writefsuch reqilirements into the statute.33

-. The. courts have ·· 
noted that "[w]e cannot ... read a mandate into language which is:plainly:discretioriary ."~4 

·, .... · ... ·,·,.-':. ·.·~· ....... -~>· . .,_. .. '· ., .~1"-"i•'·' .• _ .... ,· __ ,:·:~::<·· , ..... ;.,·~; .. ,··', .. , . 

Just as discussed above regardillg'Govemm~nt Qbde section ~·~4.~~ tlJ.e plairi l~~ge of 
Goverrim~hfcoci~ ~ectfob:35.46.'3 is aiSb''disEfuti\J ' . Section '3546:3, state~· diil that an 

.•. · ... ' ,,. ·, ..•.•. · ..... ·"' . ' ~ '•'<".,, ' .• ,.- .•. •.: '·"· ...... } ... 

employee holiling a coiiscientiousObjectlori. to joiiiliig or fi.hluiciruly supporlin:g an 
emp1di~.e'Sfganii.atloii~ ":.tili.Y b1e· requii~C:F·' to: mak~' il~Y#i-bnts tb ari6iitdngi'6ilil, riorilabor, 
charitabl~.9.r~~nJ7atlon iii ii~ri df P,li.yfugJ faiisbiire:.~ei\;ice: fee t~ 'ajch' cn'gankailbti; ': . 
(Em hasishllded). · ·· · · ·· · · ·· · ... ·. · . p . ..., "", .,,,,_,. . " •, . ,.. .. ' . " ,. . ' ,,.. . . . ," ... . ' ·" .. ' "" . . . . . 
Section},~~p.3 _do~~-~m,,imPB.s~ anY ~blJ~.a~o,_:i ?I!. s9ho9l ci!.s~c~., S~ctj?IJ, .3~4§} ·. 
provi~,~s.:~t '~(~Jifij~(fP~ e~pl~y~e' of~W,iizati.<?il or t\i~! l'~)?l_ic ,s:C~.oor e~j:i~9yer "'~ 
req'(i~:tp:~t·J:l~9~of:suc.~.P~~~~ ,b~ 1P¥~}>p. an, .~Wn~iaJ: basis/'. Q~;J:#Pp~i.s ~~df:d). 
section.3'546.3 • o' 'its lain: rileriliin · doids not re·· um; oi ccim.illa.nd sch'.061 districts to "''";'"' ._. ·"•· .'/, ........ P, .... _,,._'.•,'", • .. ·;n-,&1,, .·. " .. ., .. :,:.•Fl ... , .. .,,,.<,.VO:';- ·: .'' ;·; .... ,", ;,· '. ., ·•·, ., . 

perform aii a.~,tj)'1t}:: "'~~6,!lli*g_ly;·:m~J!omifil~:st<?.n. .~~ tha,t '\):oye,~ep\9,9cJ~1 .s.~~tion 
3 546.3 i~ ~~t.,~Bje¢dq ~y.cJfXI~ B; section 9, 'of ~~-califO.friia, Cons~i=ut~9n. -,·: . . 

Remaining Test Claim Legislation: 

In order for· the I'.em._::1.inii,;gtest·claiI~:ttl,!"8i1:ilatjpn.to b.e~subj!'lctt() article XIII B, se_9tj()n 6 
of,tl).e ,Clll.ifornia, ~on$P,tµtjon, tbeJegislllt;iQn. ¢ust constitµ~ a ~.'pr:ogram21: Qoyernm~nt 
Code sectio::n 3 546 · provides;·-in part; tl:µlt ~'the_,emplQyer shall deduct.thi; aniount of the .·, ·. 
fair share service fee authorized by this section from the wages and.salary.of the 
emplo,y~~.a.i?;c;l, :pl;\Y; ~t atn,:C!~! :~°., ~~ ... ~m,plpY,e~,pr~~zatjon,,," an,d that '.'[t]~e employer of 
a ublic'school eni lb "e~"sfi'illl ' 'iOVid~~ the' e:ilclusiVe re . resentii.til.Te 'dti('' ublic em lo' ee . '' 
wlth'tlie Ifofiib;~dWbs~J{~~'Jli·ih~fub~i:'tifa bfri. iilirui'· Tutit. .. ' .;;r·chlifok& Code ~f y 
Reguiktit;'-' 'iitie S' ~Jktioful;34'Q3(fand 34bs{·~ hlre~that'a scht)oi aisffihf em lo er file 
an alpl4b~diffffil"'6o'flt'iiinfnlffi€li~es'kifjb~~~~~:itt~~~d~e*tj?i,n~':9lµie ~er~ons' . 
employed in the unit within 20 days after a petition is filed' to resdn:d or reinstate an 
organizationlil security·arrangement. · , .. ,, .··. · , · · 

In C6unty of tiis Angeles v: state ()jccili/orhia,'the calliohtla Supreni~ CJ~'deflneci the 
· word "program" within the meaning of article XIII B, section 6 as one that carries out the. 
governmental function of providing a serv'ice to the public, or laws which, to implement a 
state policy, impose unique requirements o~ loc~· gpvergments and do not apply 

ll ' ' ' - ' Czty of Merced, supra, 153·Cal.App.3d 777. 
33 ' • ' . . . . c ··,· .,.. ' . • ," ' 

Whitcomb Hotel, Inc., supra, 24 <;:!al.App.2d 753, 757. 
34 City of San Jose, supra, 45 Cal:App.4th 1802, I 816. 
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generally to alhesidents and entities in the state.35 The col,ll't has held that only one of 
these findings is necessary.36 . · . 

Department of Finance asserts that Government Code section 3546, subdivision (a), as it 
relates to rebates and reductions to the fairishare ser:vice fee do not constitute a program 
because it neither provides a se!Vice to the public nor. qualifies as a function unique to 
governmental entities. Department of Fi.D.ance, claims that the Unite~ States Supreme 
Court's holding in Communication Workers v. Beck (1988)'487 U.S, 735, which 
addresses fair sh8.re service fees, applies to both private and public employees. The Court 
in Beck interpreted ~d applied th.e p:r,oyisions o,f the. National La,bor Relations Act. . 
(NLRA). Howe:yer, th~ NLflA. .l:Jy i~,oWn_ t~rms expressly exclu'tl,e~ public employc;:~s 
from its coverage. Section 2, subdivisi.ci,n,(2), of the NLRA (29 U:~,C. § 152(2)) · 
provides, in peftineµt~aj't; that '.'.[t]he'ierm 'employer' .,. . shall n<?.t irid~de.,. apy State or 
political subdivi~ion th~reof ... " . F;~~rm()re, sirction 2, subdivision (3 ), of th~ NLRA 

. (29 U.S.C. § 152(3)) provides that "(t]he term 'employee' .' .. shaUnot include any ..... 
individual employed ... by any ... person who is not an employer as herein 'iie:fuled."37 · 

, . ; ' . '' :, '. , ,-.. • , , , ' ' · , ~ !. : . ; ,. :·:, . ',,,_;I ,' .: . •. ·, . '1> . 

The Commission.finds that Gove:rnlnent Code section 3546 and California Code of 
Re~atj1;ms, titl~'s .• ~~ctio~s :3'4.03? .#,i~ ~40~{ ~~~se a p~9~ap., ~~the meanhl~ of 
article f(II1)3,,sec:tion_§ ()fthe.C~onµa Constitution undertl:i.e .~ec:ond t~~. to the extent 
the te~ cl~ legi~~a~~n :r,equire~school di.~cts to engag~·iri admiriistratjve activities 
solely applfo!lble. to public sch~o~ adajnistfii.ti9n. The:test claiin l~gislatiop. imposes· 
unique requirements upon school districts that do npt apply generhlly to alfresidents and · 
entities of the state. · · - · 

Accorililigly, the Corrurussio:il fihds that the remaining test claim legislation constitutes a· · 
"program" anci; thu8, may-be subject to subvention pirrsuant to artiCle XIII B, section 6 of 
the Calli'citiila Coftstitiltion iftbe'iegislatioifillso imposes a riew program or higher level 
of service, and costs mandated by the state. · 

Issue 2: · ... . D.oes the remaining te8t cla,im legislation impose a n~w .. program or: .. 
high.er-level of servic~' on school distjicts wi~~ln t~e mea,~ing of ~rtlcle, 
XIII. ]J, f!!e~~on 6 o' th~ .Californi!l ConstittJ.tion, and. impose ~'.!:o~ts 
m~,nfia:ted hr. th,e s.~ate" within the ~"!lnillg of Government ~ode 
sections. 17~14 ·and 1755~? 

Test claim legislation unposes a new program or higher level of service within an 
existing program when it compels a local agency or school cti,strict to p~rform activities 

. ; . ., . 

35 County of Los Angeles, supra, 43 Cal.3d at page 56. 
36 Carmel Valley Fire Protection Dist. v. State ofCalifornfa (1987) 190 Cal.App.3d 521, 
537. 
37 See Carmen v. San Francisco Unified School Distri.ct (1997) 982 F.Supp.)396, 1409 
(concluding that '.'school districts are considered 'political subdivisions' ofthe State of 
California within the meaning of29 U.S.C. § 152(2), and therefore are exempt from 
coverage under the NLRA"). 
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not previously,required.38 The courts have.defined a·'~bigher level of service" in 
conjunction with the phrase "new program" to give the subvention requirement of 
article XIII ~ ... 8-~ption 6 meaning. Accordingly, "it is apparent that the subvention 
requirement for increased or ~gher level of service is directed to state-mandated . 
increases in th~·ser.Yise~ provided by focal agenCies in existing prpgram~:·39 A statute or 
executive order imposes a reimbiirsable "higher level of service" when the statute or 
executive order~ as Compared to the legal requirements in effect immediately before the 
enactment of the test claim legislation, increa5es' the actual level of goveriunental service 
provided in the existing program.40 · ·.· · · ··· ... · .. 

Government Code Section.J546: 

Government Code section 3546, as'enacted by Statutes 2000, chapter 893, and amended 
by Statutes 2001, chapter 805,41 follows: .· 

(a) Notwithstanding any other provision oflaw, upon receiving notice 
from the· ex<,:lusive representative ofa public school· employee who is in a 
unit fot which an exclusive representative has been selected pursuant to ' 
this chapter,.the employer shall deduct the amount of the fair share•service 
fee authorized by this.sectionfrom the wages and salary ojthe employee 
and pay that amount to the employee organization. Thereafter, the 
employee shall,·as a condition ofcoritinued employment, be required 
eithertojoiri the•recogriized employee organization or pay the fair-share 
service fee. The amount of the fee shall not exceed the dues that are 
payabJe by lllember~ of the empl()ye~ org!J.Pi~tjon, ,and,.sh!lll cover the 
cos~ of 11egotia~p~~ ?5,ntract,adrii!"i.str~tio~;:'ang pther ~9µ,vi~es of~e. 
employee organization that, are genn,iµie to.*· f\lpctions !lS the c;:xclusive ' 
bargaining representative: 'Agency t'ee payers sha.11 have the.right, . 

1
. 

pursiulliMo regulations adopted by the Public Employment Relations 
Board, to receive'a rebate or fee redtictionupCin request,·oftb.at portion of 
their fee thatis riot devoted to the cost :of riegotiatioi:is; contract . ' ' 
administration, and other activities of the employee organizatiort that are 
germane~e>ritsfunction as the exclusive 1?¥gajning representativ~. 

(b) The costs covered by the fee ilil.der this section may inCltide; ,but shall 
riot necessarily be liniited to;the costiof lobbYfug actiVities designed to 
fosfer collective bargaining negotiations and contract administration, or to 
secure for thereprese'n.fod'.employees advantages in wages, hours, and· 

'· ~) . ; , 

3
·
8 Lucia Mar Unified School Dist .. , ;upra, 44 Cal.3d 830, 836, -

39 County of Los Angeles, supra, 43 Cru.3d 46, 56; San Dieg~ Unified School District, 
supra, 33 Cal.4th 859, 874. 
40 

San Diego Unified School Disr .. supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. · · · ·'. . · . 

' ' 

41 
Reworded subdivision (a), and added subdivisions (e) and (f). 
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other conditions_ of employment in addition to those secured through · 
· meeting ~d negotiating with the employer. 

(c) The arrahgem:ent described in subdivision (a) shall ieniafu'in effect 
unless it 'is rescfuded purswint to subiii.-lrision ( d).' The employer shali' 

' remain neutral, and. shall notparticjp~te in' any election conducted under -
this section uiiless req'uired .tci do so by the boar9,. -, . ' -! ' 

,. ' ; j -. ' L; .:1' 

(d)(l) The arrangement described in subdivision (a) may be rescinde.d by a 
majority vote of all the employees in the negotiating uajtsubjectto that 
arrangement, if a request for a vote is supported by a petition con4tining 
30 percent of the employees in the negotiating unit, the signatures are 
obtained in one·academic year;· There shall not be more than one vote 
taken during the term of any collective bargaining agreement in effect on 
or after ~o/1~at?'- l'. 2p,01. _ . ., .. _ .. _ 
(2) If the arrangement described in subdivision (a) is rescinded pursuant to 
paragraph (1 ), a majority of all employees in the negotiating unit may · 
request that the arrangement be reinstated; -That request shall:be submitted 
to the board along_ with a petition containing the signatures of at-least. 30 
percent ofthe:employees in the negotiating-unit The.vote shall be ... 
C(lnducted at the worksite by secret ballot, and shall be conducted no 
soonei: than one year after the rescission of the arrangement under this--
subdivision;, , 

(3) If th~ b.oarc:l !fet~rmines trult the appropri~te nuniber of signatutes haye -_-_ 
been ccillected, 'it sfutll conduct the votetcn·esCirid or reinstate iri' a niliiiner' 

. • . . . . • "·' . • . I"> ' - ,, - .• , •.- ~; . , . '. . . . ·- ·"' , . : • , ' 

that it shall prescribe in .ac'cordallce with this siibdivisiop. . 
. l." ·,·1 .:~ \ .. ' ·::•:-' '."· • ·,.1 . ' ---~ l . :·.~:_~!'!:'>. . . 

(4) The C<)st.ofconc)ucting@.1ele_ctionwidertl:tls subdivision to reinstate 
the orgam~tiqnal sectµity.arrangement shall be borne by the petitioning 
party and the cqst-of conducting an election to rescind the arrangement 
shall be borne \:iy tlie J:>oard. ' "' -

(e) The recogni:ied employee organization shall inBeriniify and hold the 
public:sqhool employer han;nle~s agaillSt any reasonable legal fees, legal 
costs, and ~e);tl,eme11t. pr judgn:\ent liaQi~ity ari!!ip.g fro~: any col.111 or 
administratiye action relatiiig to .. the school.district's compliance with.this 
section. The reqog:µi,?;Cd employee organization i;ihall have the exclusive 
right to determine whether any such action or proceeding shall or shall not 
be' compromised, resisted, defended; tried, or appealed. This -
indemnification and hold harmless duty shall not apply to actions related 
to compliance with this section brought by the exclusive representative of 
district employees against the public sqhool employer, , 

(f) The employer of a public school employee shall provide the exclusive 
representat,ive of a public employee with the h<;>me,~ddres.s o~ each · 
member of a bargaining unit, regardless of when that employee 
commences employment, so that the exclusive representative can comply 
with the notification requirements· set forth by the United States· Supreme 
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Court in' Chic(lgO Teachers Union v. Hudson (1986) 89 L.Ed. 2d 232 ... -, .. __ 
(Emphasis added.) . : 

The test clalm. alfogations regarding Government Code section 3546 will be analyzed in 
order of subdivisfon belOw. --

'·· .. ,..··' 
Government Code Section 3546. Subdivision (a): 

ClaiiD:ant alleges that subdivision (a) of Government Code section 3S46 coristitUtes a 
reimbursable state mandate in two resp·ects by requirin:g school districts to (1) establish, 
implement, maiiitamand update payroll procedures to determine those employees-from 

·whose paychec~ servic~ fees must be deducted, and.to make such deductio_ns and 
traru;mit those fees to the employee qrgrurization; (2) ·~adjust payroll withholdings for · 
rebates or withholdiµg reductions" pursuant to the rebate or fee reduction provision of 

· subdivision (a); and (3) provide notice to employees explaining the panoll deduction for 
the f~ share se;ryice, f~es. 

Departmerit'ofFimiilce agrees that subdiVisicin (a) requires school diStricts to deduct 
service fees ;from the wages of its employees, and then transmit tho.se fees to the · 
employee· orgaruzation. However, Department of Finance also argues that those school 
districts that did"establish organizational security arrangements prior to the enactment of 
the test claim legislation are notjµstified in claiming any mandated costs because those 
districts voluntarily chose to incur such costs, and so nothing new is mandated upon them 
by the test claim legislation. The Commission disagrees. Government Code section 
17 565 clearly provides that: "If a' foe.al' agency or a school district, at its option, hBs been 
incilrring costs which are subsequ,eiitly niandated by the state, the state shall reimburse -
the local agency or school district for those costs in'curred after the operative date of the 
-mandate." · " · ' · -· - '' · · - · _ 

Department ofFiruuic~.also ar~es that thereg;te and fee .reduction provision imposes no 
activities on school districts. Department of FinBnce asserts that PERB.; s regulations 
squarely place the burderi of issi.iing' fee rebates to employees on the·efuployee 

• I } • • _.· - ' ' 

organization. . - · _ 

Under prior law, a sch.col district could voluntarily enter in~Q organizatio'.!lal security 
arrangements with an employee orgaajzation. · Organizational security hfl:~ beet} within 

-the scope ofrepresentation since ,the EER:A;s enactment.~2 .This results. in a duty upon the 
school %strict to meet and n~gotiat~ in-good faith, with the exclusive representative upon 
request. - Prior to the 2000 amendments, the EERA, while imposing a duty to bargain, 
did not compel th~ parties tci reach agreement on organizatio~ security. Thus, any · 
agreement ultimately reached thfough the bargaining process was entered into voluntarily 
by both sides. 

G - - - --
Former Government Code section 3546 (added by Stats. 1975, ch. 961, and repealed by 

Stats. 2000, ch. 893); Gov. Code, § 3540: 1, subd; (i) (as amended by Stats. 2000~''Ch. 
893). . 
43 Government Code section 3543.3. 
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Government Code section 3546, subdivision (a), requires what was once. voluntary. 
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead 
compels the district to institute an organizational security 8.rrangement ''upon receiving 
notice from the exclusive representative." This new requirement that school districts 
shall implement organizational. security arrangements requires school districts to make 
service fee deductions from the wages of employees, and consequently transinit those 
fees to the employee organization. Such fee deductions and payments to the employee 
organization were never required immediately preceding the enactment of the test claim 
legislation, and thus impose a new program or higher level o_f service on school districts. 

In addition, under prior law, certificated and classified employees could pay the service 
fees directly to the certificated or recognized employee organization in lieu of having the 
school district deduct the service fees from the employee's salary or wage order.44 

Claimant argues that Government Code section 3546, subdivision (a), expressly states 
that its terms apply "notwithstanding any other provision of law." Thus, claimant argues 
that the employee's right to pay the service fee directly to the employee organization is 
"nullified." Claimant contends the school districts are now required to make the service 
fee deductions from the wages of all employees that work in a wlit for which an exclusive 
representative has been selected and transmit those fees to the employee organization:45 

The Commission agrees with claimant. Government Code section 3546, subdivision (a), 
states the following: 

Notwithstanding any other provision of law, upon receiving notice from 
the exclusive representative of a public school employee who is in a unit 
for which an exclusive representative has been selected pursuant to this 
chapter, the employer sha,If deduct the amount of the fair share service fee 
authorized by this section from the wages and salary of the employee and 
pay that amount to the employee organization. (Emphasis added.) 

The phrase "notwithstanding any other provision of law'' has expressly been interpreted 
by the courts as ''an express legislative intent to have the specific statute control despite 
the existence of other law which might otherwise govern." 46 Thus, any other provision 
of law that is contrary or inconsistent with the statute "is subordinated to the latter 
provision" containing the "notwithstanding" lariguage.47 In this case, the sections in the 
Education Code allowing the employee to directly pay the service fee to the employee 
organization is inconsistent with the test claim statute that requires, without exception, 
the employer to deduct the service fee from the wages of the employee that works in a 
unit for which an exclusive representative has been selected. Accordingly, the 
Commission finds that Government Code section 3456, subdivision (a), imposes a new 
program or higher level of service by requiring school districts to make service fee 

44 Education Code sections 45061, 45168, 87834, and 88167. 
45 Claimant's response to draft the Commission analysis, page 4. 
46 People v. Tillman (1999) 73 Cal.App.4th 771, 784-785. 
47 Id. at page 786. 
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deductions from the wages ofall;c:ertific:ated and classified employees that work in a unit 
for.which an exclusive representative has been.selected, and transmit those fees.to the 
employee orgailiz.ation. 

However, in order to be subject to the 'subvention requirement of article XIII B, section 6, 
of the California Con8titutiori, the test claim legislation must also impose upon a local 
ageriC'y or schooldistrict "costs rrumqated by the state." Government Code section 17514 
defines_ "costs ni.andated by the state" to mean "any increased costs which a local' agency 
or school district is required to incur.~." 

Government Code section 17556 listS several exceptions which preclude the Cominission 
from finding- costs mandated by the state. Specifically;. ~~The commission shall not find _ 
costs mandated by the ~ate, as defined in, Section 17514, in any claim submitted by a -
local agency or school district, if, after a hearing, the commission finds that: . ; . ( d) The. 
loc:al agen~y or school district has the authority to levy sernce charges; fees, or 
a8sessments -iniffi.cient to pay for" the mandated program or increased level of service." 

• • ' ' I -1 t ~ ' • 1 
.- t i I • • '·. ~ • i< • ' • • • - ' ; • • '· ' O • • 

Pursuant to Education Code sections 45061and87834, K-14·,school districts retain the 
authority to levy the ~barge$ necessary to cover any costs incurred in m~g service fee 
deductions from the wages_ of certificated e~p,lpyees ~hoosing not to join the employee _ 
organizatic,m. Ec\ucation Code section 45061 applies to elementary and secondary 
district8;\¥hile Ed\icationCode seetion 87834 'is for community colleges. Education 
Code section 4506ffollows: .· - · -

The governing bo¥d. of f:.~cb, school' district when dra~g an o~\lf'.r for the 
salary or wage payme11tdue to a certificated employee of the districi. shall, 
with orwithou~.charge, reduce ~¢.order for the payment_ of servic~ fees to the_ 
certified or recogmzed organization as requited by an organizational"security 
arrangement betWeeri the ·exCI~ive representative and a public schoof - -
employer a5 provided under Chapter 10.7 (commencing With Section 3540) of 
Division 4 of Title 1 of the Government Code. However, the organizational 
security arrangement shall provide that any employee may pay service.fees 
directly to the certified or recognj.zed emplqyee. organization in lieu of having 
such setvice·fees deducted from the salary or wage order. 

If the employees ofa distiict.do not authorize the board to "imike·a deduction 
to pay theii pro-t'afa share of the costs of making deductions for the 'pa)'ment 
of service fees to the certified or recognized ·organization, the board shali -
deduct from the amount transmitted to the' organization on whbse account the 
payments were deducted the actual costs, if any, of making the deduction~ No 
charge shall exceed the actual cost to the district of the deduction. These 
actual costs shall be determined by the board and shall incl~de startup and 

_ ongoing costs. ..,,. 

Education Code section 87834 is nearly identical, the only difference being that 
section 87834 substitutes the words "community college district" for the words "school 
district" in the first sentence of section 45061. As is evident from the plain language of 
sections 45061 and 87834, school districts may deduct service fees from the wages of 
certificated employees "with or without charge." (Emphasis added). · 
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The lan~e"Of'Govemment Code' section '17556; subdivision ( dh is clear and -• 
unambiguous. ·Jn Connelrv. Superior Court (1997) 59·Cill.AJ>p:4th 382,401, the c6urt 

·found that ''the plain language of the statute precludes reimbursement where the local -
agency):~~-the ~qtl;iotjjy, i.e.,~~~,gght or tl;ie powcir. tq.Jew f«::.<;:1'1. sufficient_ tp,cqverJhe 
·costs C>ttli~ sta,te~m~~ted pro~r" W.-I1l~g,~cp._acl~~tion,,.~e eowt _; .. : __ 
explicitly.iej!'~l~,~-~ wgtµn~~t.Ai.at t!i~ ten,;i;>._ ·~-~µ$9n1Y:~.sJiqµl!l b~ _con,strue4.~ Il1ealli,ng_ 
"a pr~ctjca} abilify _i,Q light of su,rroun~g ecoqgrpic circ~~91il~'.·~~ ,_,A.c99rcW;igly, ~e -
focus is not whether a local agency or school district c}iqoses t<;>,-.e?'-~I'Qjse :8P !fµtJ:.\oJ:ify, to 
levy service cha{ge~ or fees,but ratherwhether· such autl;io1:i!Y. exist_s at all, Section 
1 7.55'6;: 'siiBdi:vis'ibn '(ii); ·expiiciilf dec{~es' ihat if the 16&), ag¢µcf of school disttj¢t "h88 -
the autbo#iy" to ass'ess. f!'es,'then the~_99_mllljs'sion s$ill ~d precluded'frOrii firl.Clliig "costs 
mancl~ted by' the St.ate-~". Here,'. sbhoM distn~ts ·ao pdsses~ such aiitlforify. : ' '· '~ ·- · ·· · _ · --

-.. : ~.·: .~ . . '"fi'f:1·; :u. -,·f' ... '..'.::'~}t'' ;");"!'•'. ~! ·'.' ·. :~ ... ,. ;· ,: : . ,:t.·' 

According to, the ~1;1£~:.tj_gn· Cqde _s_ectioll,l!; ''J:-19_ q~gl?; ~MU ~~9,~.e.4 1;]:!.(f}iC~-.~stJp l;h~ 
district of th_e 4~du.9tj,oq[ l:!:ut.Ate ~o.~. f~~.W;J;iiplh tJ;iy,gqJ:ei;µ.jng_,g~ljl'qjs.~~t®9~d;to ,,. 
assess charges "shali b~ dc:itermine9 byQie )?oar4. ~cl shall include ~p and ongoing 
costs.'; Tliilli', tiie'~ciihol dism6t rrlay ·~~~~~-chaigcb's fofCO'stS'iHnusfllicfu:in. ·· . ,-_,: ' 
establisbili.g;-;IrifiliiWµmg, anci.·adJus'.f.irig HS efel.Vici:: ~fee<i~dticti6iiipfocedures;·iri additiori ,_ 
to transriiittlP-g'ihds¢'-fees to_ tlie'emJ>lciye'e orgapizaHOri: · - -- '· · - ·- · · --:· -

. -1'\ ,··.·,~:):!'',:<~: ,'::: . ·· .. .'''"·. ~ '•,':,·· ... ;1. ''i····~ 1;:.!:· .· -'· ") '• '; .... <··:. ... .::'• 
_ Educatiotj.,:G~cle sectjq~. 4S9,6J and. ~7834 .p~pvjd,~ scho_o,l. clj~c~ .witl!-· ''tb.e f!-1.l~otjty 1<> . 
levy service charges,' fees, cir _assessments sufficient to pay for th(l µl,iµi4ated progr~" 
within the meruling of Government Code section, ,i 75 5 6, subdivisi9n ( d). Accordingly, 
the Commissiqn_ ffuas ttjat' t1overnme_nt:CO:de' s~9:tlCiD. 3·s46~)s#b'cliviSiori (a); do.es noi 
constitute a re'iliibursal:>fo S£ate triandate'b~ca11Se'~~'re~ cla-Wri legisfa#oD;'d<:>es riot'impose 
"costs mandated by -th~. Stat~;· as''fo acti.yitl~'S:'fegafdirig :ce#ificatpii '&fiipibyees.' : ~' .. " 

1~.i·· ·; :.~-.~·,,:, · :·:~~: ,_·: ;·~··~ .... ·: ;-.. ;: ... ,.. · ··1 -::. :;HJ n;..:· ··• .1.... '. ._. ·"·:.1.'-'It:·i~·::'•_:r( 1• u<rs· r ~.· ~f .. _.:.~ : .. · ·; ,,. ~·.i~:) i . ···.~::::·,· 

• This same fee autp,qtjfy dqf:s);iot !l-Pl'~Y,f91i:~l-~s~ed en:tpJoy~~~,·: $:µJ~~v,is1si,!J:·.(b) 9f..qQth 
Education.C,Qd.!:l·S~()ps 4~ 168lµld~~8167,(fqr1(-1?,_\Pstri.ct_s and cg~µniD',CQlllilge 
districts, re:qii;qtjy<:iiy),_ provide: _ _ , 

The goverilirig' board of each [] district, when di'a-wuikiili. orderfot:the · 
salary or wag~ ·Payment-due to a claasified'-emplbyee· of the .districtlfuay,.: ;: -
without charge, reducethi:fotder ~. :.fofthe payment of.service~rees to' the 
certi.:fi:yc;l,,~J-:,r~9op4torn~B.oµ,~,.~9-'*-@~AP. ~pr&~99~," r : 
sec~tr·~g<:imri;it bi;.:tw~_en. tq~ ~(!:cl~ive. ;r,ep!~!lt'.µ,~tjy~'.im,g~e, J .]_ !i,i,ITT-tlct 
employer~ provid~d JW,.~~r qij'~p~erJ0.7JcqlilQl.ep.9iil,g ~~ Snqq~w . , 
354Q):9~l)ivisi()n 4 ofl:_~tllil 1 of the G_qvernment Cqqe. [Exµppa.sis 
ad9.!'ld.] . ,, . ,. 

Thus, the Comiriissionfifids that Gciven:iillent <!:ode section:•3546;subdivisioii<(a):llb.poses 
-a new program ibf'higlieflevel'of service tipt':iii'scb'.ool'distnct:S Wi'thm file meaning of"
article XIIl B, section 6 of the California Constitution, and imposes costs mandated by 
the state purs~t tq, G9vernment Cod~ set;:HC>l,1-17514, for. th.fl following .ne~,activity: , , · 

.. -

48 Ibid. 
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• . Upon receiving:notice from the exclusi:ve representative of a classified public . 
school employee who is in a· unit for which an exclusive representative has been 
selected, the employer shall deduct·the amount of the fair share service fee 
authorized by ·this section from the wages and salary of the employee ariq pay that 
amount to the employee organization.' . . 

c• •\• • 

This activity d.oes not apply for certificated employees; fee authorify is_ available purs~t 
to Education Code sections 45061and87834. 

. ··'" 

Claimant further alleges that Government Code section 3546, subdivision (a), requires 
school districts to make payroll adjustments for service fee deductions to acoount for fee 
reduction8 or rebates to which the fee-paying employees may become entitled. Claimant · 
alleges that this activity is mandated since' school districts are required to report accurate 
payroll information to their employees and the state and federa:J. governments.49 

Government Cod~ section 354<;i, s~b~_vi~ion (a), recogiili~s.the right of employees , 
paying fair sliare.seryice fees/'fo receiye a re~~t!'l or fee r!1puction,uponreques(qf.that 
portion of their fee" determined.to be beyond the permissible scope of the employee 
organization's role as exclusive bargaining representative. To implement these 
provisions, PER.!3 n;gajations require the exclusive rep:r;esentative to provide annual 
notice to nonmembers that are requir~d to pay _the fajr ~P..ar.e servi~~- f~~ of the a1I1mmt of 
the service fee deduction and the calculation used to arrive at the amount of the fee. so If 
the employee disagrees with the am~unt ~fthe service fee·d~duction, the employee may 
file an agency' fee objection and the exclusive representative is required to administer an 
agency fee appeal pr?cedui~. SI Tiie Commission fuids th8.t the ~quirement imposed by 
GovernmeiifCode secdqr\. 3546, subdivision (a),'cin school districtS to deduct the correct 
amount 'tfoili.'the wages of the employee' after receiving notice from the exclil.sive 
represehtative'6ftlie'am6\int, applies when the agency fee objection is resolved and it is 
determined 'thit tne efuplbyee is entitled to a reduction of futtire agency fee deduction8. · 

,•'• 

But there is no mandate in the statutes or regulations plead ~y th~ claimant requiring the 
school district to make"payroll adjtistments for rebates. Rather, any rebates are paid by 
the exclusive representative·: Under PERB regulations, once an agency fee objection is · 
filed, the. exclusive repre~eiltative i_s reqliired to hold any disputed agency fees in an 
escrow account for the duration ofthe dispute.52

. Escrowe4 agency fees that are being 
challenged shall riot he released until after there is a· mutUal agreement between the 
agency fee objector and the exclusive representative, or an imparti~ decisiorunaker has 

49 Claimant's response to draft the Commission analysis, page 5. 

so California C~de ofRe~latioiis, title 8, section 32992, subdivision (a). 
51 California Code of Regulations, title 8, section 32994. 
52 California Code of Regulations, title 8, section 32995, subdivision (a). 
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. made a decision. 5·3 . Interest at the Erevailing rate shall be paid by the exclusive 
representative on all rebated fees. 4 . · 

. ' . 
Fiwtlly, c!aiillant requests reimb\ll'Semen~ to "draft, approve, ang distribute 1U1 appropriate 
and neutral notice to existing nonmember employees and new employees which explains 
the additionai payroll deduction for 'fair share service fees' for nonmember employees of 

· an emplOyee organization." Claimant argues''that these 'activities ate "implicit in the 
legislation" and are necessary since the employer is responsible for changes to employee -
payroll amounts. Glaimant asserts this activity is required since there is no stij.tutory. 
requirement'for the exclusive representative to provide such notices to employees about 

· these payroll adjustments. 55 Neither Government Code_ se_ction 3546, nor the PERB 
regulations, require school districts to provide notice to its employees regarding the 
service fee deduction. If this testclaimis approved, however, the Commission can 
consider claimant's request at the parameters and guidelines stage and determine whether 
the requested_ activiti_es are a reasonabJe fuethoci. of corripi~g 'With the mailaate to deduct 
the fair share' sect.rice fee in an ari:iount authorlZed oy Goveilun'ent Code seotlon 3 546. 56 

. . .. ; ' . :_ , . : ·: ;Jr.;·:· = .. , . , • • . . ~ r (" . , ; . , -.. .. . 

Government Code Section 3546. Subdivisions (b) through Ce): -: _ -

Govemrile'nt Code section 3546,-subdivisi<>i'! (b),.describes the pernussible costs towards 
which an'einpioyee orgaruzatioii miiy apply the fair share service f~es. Nothing in the 
language of subdivision (b);·imposes any acitiVities upon school districts. 

. . ' ' -.·, 

Su~division ( c )pri;ivides that thl'l ·~ell1ployer shall remain neutral, and shall _not pai:ticipate 
· in any elt::ction conducted und~ this sc:iction .unless reqajred to ci9 so. lly the b<?arA?:' 

Cli$laµ.t alleges tJ?.at subdivision (c) requires the public,sch9ol:eipployer tR supply.- .. 
"administrative s_µpport" as r~uired byPERB.57 However; PERB h~ not enact~d any 
rules or regulations requiPng a school distri".,t's participation. in, an org~tioilaj s~curity 
election.58 Therefore, subdivision (c) does-not impose any reguired astiv~Jies on.school 
districts. 

~ ' : - •, ;. ' 

Government Code section 354~, .subdivision (d), contains four subparts.· 
Subdivisions (d)(l) and (g)(~) 4escribe the process by which employees in a bargaining 
unit may either rescind ori:c:i.ins~te, respflqtively, anorgan.iz8,tj9nal security arrang~;ment. 
Such a process includes the_ submission of a petition to PERB anq a consequ!?11t electi.on 
among the employees if.the petition meets PERB' s requireme:nts as promulgated b~ its 

:t1: 

53 California Code of Regulations, title 8, section 32995, subdivision (b). 
54 California Code of Regulations, title 8, section 32995, subdi_vision (c). 
55 Claimant's response to draft the Commission analysis, pages 5 and 6. 
56 California Code_ of Regulations, title 2, section 1183.1, subdivision (a)( 4). 
57 First Amendment to the Test Claim, page 6; claimant's response to draft the 
Commission analysis, page 6. 
58 See California Code of Regulations, title 8, division 3, chapter 2, subchapter 2 for 
PERB' s regulations governing organizational security arrangements under the EERA. 
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regulations. Claimant alleges that subdivisions (d)(l)·and-(d)(2) require schooldistricts 
to adjust payroll procedures when the organizational security arrangement is rescinded or 
reinstated to comply·with the requirement to deduct fair share service fees in the 
appropriate amount from the employee salaries. Government Code section 3546, 
subdivisions (d)(l) and (d)(2), however, do not impose any state-mandated activities on 
school districts and, therefore,. reimbursement is not required to comply with these 
subdivisions.59 

. Subdivision (d)(3) provides that PERB shall conduct a vote to either rescind or reinstate 
an organizational security arrangement if the required number of employee signatures on 
a petition have been collected. Claimant alleges that subdivision (d)(3) requires school 
districts to "supply. any required administrative support as may be required by PERB."60 

Claimant asserts that "it can be reasonably anticipated that if, for example, the Board 
determines that the appropriate number of signatures have not been collected, there may 
be some,ip.qufyy ,as .• ~ the P?ntent 9ftht: list, of t:1IlP,loy.l?es ~e school district is required to 
provj.cie tci PERB:Pll!$uant to Title 8,,CCR, Section.s 340~0 a,nd 340,55."61

_ Go;vernment 
Code section 3546, s\.ibdivi~ion (d)(3);'hcrw<o:yer, does not req'uire.a#)ithirig of school 
districts, thl.is ruif mandated activities related to this subdiVision would only arise frpm an 

·executive order. ·No such executive order is included in this test claim, therefore no 
findings can be made that school districts have reimbursable state-mandated costs to 
supply administrati;ve support to ~E~. 

Subdivision (d)(4) states·that theicosts of conducting an election to rescind an 
organizational security arrangement "shall be borne by the board," while the costs in an 
election to rescind "shall be borne by the petitioning party." The Commission firids tliat 
nothing,µi the pl¥n language of section 354<?, subdivision (d)(4), require~ schooldistricts · 
to perfori:n, ,l,lltY acpvities~ . . . . . . 

Finally, Govemment:Code section 3546, subdivision (e), requires that the "recognized 
employee organization shall indemnify and hold the public school empl_oyer harmless 
against any reasonable legal fees, legal costs, and settlement or judgment liability arising 
from any court or administrative action relating to the school district's compliance with 
this section." . ., r·' · · 

59 
The requirement for' school distriCts to deduct the fair share service fees from employee 

wages in the appropriate amount is mandated by Governri:J.entCode section 3546, 
subdivision (a), and not subdivisfon (d). Thus; the requested activity to adjust payroll 
procedures to the reflect the amount reqtiir~d to be deducted from ari ~mployee's salary 
because of a rescission or reitistatemeii.t'ofthe organizational security arrangement may 
be considered by the Commission as a reasonable method of complying with Goverilment 
Code section 3546, subdivision (a), at the parameters and guidelines stage. (Cal. Code · 
Regs., tit. 2., § 1183.1, subd. (a)(4).) 
6° First Amendment to the Test Claim, page 6. 
61 

Claimant's response to draft the Commission analysis, page 6. 
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Claimant argues that su:bdivision (e) requires school districts to take any and all necessary 
actions ... to recover reasonable legal fees ... from the recognized employee . A 
organization. "62 Claimant also contends that ''the right to indemnification stems from W 
this subdivision and the catise of civil action which may result in the indemnification of 
the school district arises from this code section, thus making it s a source of costs · 
mandated by the state. "63 Department of Finance rebuts this argument by asserting that 
the plain language of subdivision ( e) does not impose any activities on school districts. 

The Commission finds that the plain language of subdivision ( e) does not impose any 
duties on school districts. Rather, subdivision· (e) imposes a requirement on the employee 
organization to indemnify and hold harmless a school district for any legal expenses 
incurred in complying with implementing an organiz.ational security arrangement. If a 
school district asserts its legal right to ind~mnification, that action is a decision of the 
school district and not Ii mandate by the state. 

Accordingly, the Commission finds that Government Code section 3546, subdivisions 
(b), (c), (d), and (e) do not mandate a program, or impose a new program or higher level 
of service upon school districts within the meaning of article XIII B, section 6, of the 
California Constitution. 

Government Code Section 3546, Subdivision (f): 

Statutes 2001, chapter 805 added. subdivision (f) to Go:verninent Code section 3 546 "so 
that the exclusive representative can comply with the notification requirements set forth 
by the United States Supreme Court in Chicago Teachers Union v. Hudson (1986) 89 
L.Ed. 2d 232." 

Claimant asserts that Govemnient Code section 3 546, subdivision (f) imposes a state
mandated activity on school districts for providing a list of empJoyee home addresses to 
the exclusive representative. Department of Finance, on the other hand, claims that the 
activity "consists of producing a report which should readily be available throµgh the 
school district's payroll system,"64 and that any costs incurred by the claimant in 
providing such a list are de minimis, and should therefore not be reimbursable because 
claimant's costs would be unlikely to reach the threshold for a claim. 

Government Code section 3546, subdivision (f) requires school districts to .file a list of 
employee h.ome addresses with an employee organization selected by an employee 
bargaining unit to act as exclusive representative. Prior to the enactment of 
Statutes 2001, chapter 805, no statutory or regulatory requirement obligated a school 
district to provide a list of home addresses to the exclusive representative. The 
requirements imposed upon school districts by Government Code section 3546, . 
subdivision {f), impose a new program or higher level of service within the meaning of 
article XIII B, section 6, of the Califonlia Constitution for the following new activity: 

62 First Amendment to the Test Claim, page 8. 
63 Claimant's response to draft the Commission analysis, page 7. 
64 Department of Finance, July 30, 2002 Comments, page 3. 
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• · · Schoohlistrict employers Qfapublic,: school employee shall provide·the exclusive· 
representative of a public employee with the home address of each member .of a 

. l:>!ll'gainiH~ unit.;, · · . , ·" ;··• 
Govemnieht'€ode section 3546; subdivision (f), also imposes "costs mandated by the 
state" upon schooldistricts as defined in Government Code section 17514. Government.·· 
Code section-17556; states, ·in pertinent part . ·., 

The commission sh.tll not find costs mandated by the state, as defined m 
Section 17514; in any claim submitted,by a lociil agency or school distriet/ 
if, after a hearing, the commis1:1ion finds that: . . . '.' 

' ·_ . ,f.. . . -. ,. - .. .' ·. '"J : : ,_. ' :·" ,... . ., ... · . :· ~·. .,. :'\ :'·:-1 •j ~ .• 

(b) The 'statute or executive' order .~~d for the state a mBilQ.af~ ,that l;iad 
·· "f { "". • : ,' ~· , _,. · ·'• \' • .. , .. , ' . I '.'. , ; '., I '.' _ • , ·• __ , , •. , • ) I , · l . , 

beeli declared eXistirig'law .ot reg\ilatiori by action .9f the coi.¢1:s. . . . 
~; '( ~- . . ·: . .... . - . . . ·.• : · ·. .. -· . . -- . ' : . . . ' : . .· . : . 

· (c ). [t]µe st1ltut~ or. exesutj.ve:order·in;iposes a reqµirt?ment tha:tis,mandated. 
· , ·by a.federa1Ja\\f,or regulation.and results in. cos~;mandMed·by thefederal · 

. government,:. un}ess the-sta,tute or exey11tive order mandates costs that 
exceed the mandate in that federal law or regulation .. 

However, the Commissjon)JIJ,cis tha.t:(3oye[!lID.ent Code s~cti~µ 175?6, subciivisions (b) 
and (c) do not apply in this case.:· . . . .. - . 

~': ' _. I ,. ' ' ·,. t• ') ; • j I . ,. ! i;. ! ·' ~:' 

In Qhicago Teacher_~.J.Jnion v: Hu41'q11; supra, 4,?~ :U;S. 292;· 305jCil7, the United State::i.. :. 
Supreme Court·held, that employee; orgaiiit.ations; mi,(st: ( 1) establish procedures. prior to 
making agency fee deductions which will ensure that the funds from such fees.are not 
used to finance id,~oJog~~aj ~ctjxi~~~ .. JJe:r,p11.~,q,t~ ~~RI1e qf_p9µr,9t~y~,:b*g~,i,ntn~i , 
(2) provide agep;!1Y: .f~~- p~~~~s, .Yfit!1-,tP~'.H!~~~iWµ.~~4.t'9( ~ajcm~tj.ii~ t~~; ,~.QWl,~"q~ the 
agency fee;, anq'.(3) ~$,~N8h~!W,·.~P..P.1.~0fs 'ji~pC,~¥~)9' ~I(~Jpat ~~~~4~'.f.¢~1p~J~P,ti~hs are 
addressed m a'.tiiii.er aria 'fitir mahli&r li an iffi' 'artial decision maker .. ' ' . . : 

'<"'"> · .,.Y, ':;)o'<J:V,C·'<;:·:,'.\'';,·:rr. ' " ];! 'f'f•··"< ·.,··c:·· ' ' ' · ' .' '",';' 

In. order t9:fadlitate the,exclus~ve ~presen~tive!s,,.:responsibility ·to ·provide notice to 
nonmember employees regatdillg,¢,e service: fe.e deductions and the methods .u8ed to 

. calculate the ~o~t,o.f~?,P,~ fe~.~~··M\JYe~7.m, (fp~~se~tjRR}?.46, suqqiv\p,i;on (9,. 
imposes upon school .W:sm~.~ th~ .9~1i8,~tiQij J!tp,rtjyid.~ .. ~ Hst (if em,l)>J.PY,~t;)~.P,~~; ~,q~resses 
to .the exclusive representative.· Although subdivisfon (f) ainis at imposing certB.in. 
notification requirements· upon the•el::nployee otganization fa, order-to. ·comply<with federal 
case law, the requirement 1hat·school 'districts .provide theiemployee organifatiorh.vith a 
list of employee home addresses goes beyond mere compliance with federal'case law. 

In County ofLos Angeles v. Co;,,missiOn onSiate.Mandates (1995)32 Cal.App.4th 805,· 
817, the court found thatPenal Code section:987 ;9, which requires ctnirtties fo provide 
ancillaryinvestig'ative se'rVii:ies wheri providing; defense s'et'Vices to mdigerit crimi.Iial 
defendants, constituted a federal; mandate:' Tbe·court:determiri.ed:tbatthe·right fo; counsel 
und~r, tpe .S~: ~en~e~t ~~.,th,: ~iue Pt:9,,f,~,s,;~. 8JP.:wie .of9le }<' ourt~~1lt4 AfJ?~p,9nJ,((nt of . 
the. Upite4 States. G~ns~tutioll: m9lude ''tl],r;t!g;h.V8·r~f!So11~Jy necessary. ~<;;illary . ,. ... 
se~ices."65 ;\ccor,clingly, Penal Cpde secrj?n 9~,Z .. ? "mer,el~ codified th1<se constj.futipnal · 

65 County of Los Angeles, supra, 32 Cal.App.4th 805, 815. 
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guarantees,)' and·.thus section 987.9 simply required local compliance with the;federal 
mandate:66 · · 

In San Diego Unified School District, supra, 33 Cal.4th 859, 889, the California Supreme 
Court adopted the reasoning that procedural protections that are merely·incidental to the · 
codification of a federal right, and which add only a de minim is financial impact,• · . 
constitute an implementation of federal law not reimbursable undet article XIIl B, 
section 6, of the California Constj.tution. 

;i 

Here, however, while the notification requirements imposed on the emplciyee 
organization are mandated by the United States Supreme Court's holding in Hudson, 
nothing in the Hudson, decision iµipO'ses any r~uired~9tivipe~ on. sch,o.o.l ~istricts. Thus, 
because Government Code sectioi;\3546, subdivision (f) imposes a new ~quired activity 
on school districts'beyond compliance with federal case law, Government Code 

. section 17556, subdivisiOhs (b) and (c) do riot apply.' Ncir are any other provisicins of 
Government Code section· i·1556 applicable here; therefore, the Con:imissicin: finds that 
Government Code section 3S46; suodivisi<lti (f) iinpose~ 'costs illaridated by the state 
pursuant to Government Code section: "17514: · · · ' " 

CaUtornia Code ofReguiations. Title B. Sections 34030 and 34055: . 

PERB has enaeted regulations implementing the procedures for fiihig petitlons to either 
rescind or reinstate .ari organii.ational· security arrangement.· Title'8; section 34030, was 
ad4ed to the California Code of Regulations iri.1980, and subsection' (b) was added, 
operative January 1, 2001: · · · · '" . 

(a) Wi~ ,fo. !iaYs. follo~ing. the fWng of tile Pt:itipon t() .~e~~~4 a,ti ... ~ .. 
organiµtio~ Sec~ty, a.rrancge~eRt, tile. employer:shajl fi!~ .Wl~ th~ . 
regioruil office ap ajphl:ll:>tlticii.I list ~99.11~~ th~. iajl;ie~ ~9job .titles oi: 
classifications of the persons employed in the unit described in the petition 
as of the la.st date of the payroll period immediately precediri.:g the date the 
petition was filed, unless otherWi.se directed by the.Board: ' · 

. . . 

(b} If lifter fniti,al determinatiqn th~.?roof ,of support is insµffi,~ierit, the 
Board may allow up to 10 days.to perfect the.pro.of of support. .• 

"/ . . ; ' . . " . 
(c) Upon completion of the review of the pioofof support, theBoard shall . 
inform the parties in writuig of the determination as to sufficiency or lack 
thereof regarding the proof of support. 

Title 8, section 34055, wa8 added to the California Code of Regulations, operative 
January 1, 2001, and is nearly identical in language to section 34030; except that it 
provides that: the employer shali file the .required list "Within 20 days following the fi.,ling 
of the petition to reinstate an organizational security provision . ; . " 

Claimant al1eges fuat section ~4030, subdivi~io,ri(a), an.~ 'sectiori 3405?.; ~updi.~~ion (a), 
impose stat~-iJiandaied activities. on school. di~¢ts to fil~ a l~st of elllpioyee Ii.ruries and 
job titles with P~RB. Department of Finance, on the other hand, contends that only those 

66 Ibid. 
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districts that did not negotiate and implement organizational security arrangements prior 
to the 2000 amendments are justified in claiming mandated costs. Department of Finance 
alleges that districts that did negotiate organizational security arrangements prior to the 
2000 amendments should not be reimbursed for voluntarily assumed costs. · 

California Code of Regulations, title 8, section 34030, subdivision (a), was enacted by 
PERB in 1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational 
security arrangement entered into between a school district and employee organization 
was the product ofa voluntary agreement resulting from the collective bargaining 
process. Statutes 2000, chapter 893, however, required the parties to implement an 
organizational security arrangement. 

Under prior law, a school district retained discretion on entering into an organizational 
security arrangement with an employee organization. Thus, the provisions of·· 
section 34030, subdivision (a), requiring school districts to file a list of names and job 
titles to PERB upon the submission of an employee petition to rescind an organiZa.tional 
security arrangement would not have been state-mandated or required. This conclusion 
flows from the fact that the decision to participate in the underlying program was within 
the school district's discretion, and thus any downstream requirements imposed within 
such a program were also voluntary.67 Accordingly, if the district did enter into an 
organizational security arrangement, compliance with PERB' s filing requirements in 
section 34030, subdivision (a), did not constitute a mandate by the state until · 
January 1, 2001, the operative date of Statutes 2000, chapter 893. 

Government Code section 3546, subdivision (d)(l), as added by Statutes 2000; 
chapter 893, recognizes the right of public school employees in a unit for which an 
employee organization has been selected as exclusive representative to rescind an 
organizational security arrangement. Subdivision (d)(l), states that the organizational · 
security arrangement required by subdivision (a) of section 3546 "may be rescinded by a 
majority vote of all the employees in the negotiating unit subject to that arrangement, if a 
request for a vote is supported by a petition containing 30 percent of the employees in the 
negotiating unit." If the organizational security arrangement is rescinded pursuant to 
such a vote, subdivision ( d)(2) allows that "a majority of all employees in the negotiating 
unit may request that the arrangement be reinstated. "68 

. 

Sections 34030 and 34055 implement the provisions of Government Code section 3546, 
subdivision (d). California Code of Regulations, title 8, sections 34030 and 34055 
require that within 20 days of the submission of a petition to either rescind or reinstate an 
organizational security arrangement, the public school "employer shall file with the 

67 Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court 
addressed the issue whether legislation imposing certain notice and agenda requirements 
on school site councils administering various scfl.ool-related educational programs 
constituted a reimbursable state mandate. The Court concluded that mandatory 
"downstream" requirements flowing from a local goverrunent entity's voluntary decision 
to participate in an underlying program do not constitute reimbursable state mandates. 
68 Goverrunent Code section 3546, subdivision (d)(2). 
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· regional [PERB] office an alphabetical list containing the names and job titles or 
. classifications of the persons employed in the unit described in the petition." The 
Commission finds that California Code of Regulations, title 8, sections 34030, 
subdivision (a), and 34055, subdivision (a), impose a new program or higher level of 
service on school districts within the meaning of article XIII B, s.ection 6 of the California · 
Constitution for the following ney,r activity: · 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file With 
the regional· office of PERB an alphabetical Ii.st containing the names and job 
titles or classifications of the persons employed in the unit described in the. 
petition as of the last date of the payroll period inimediately preceding the date the 

. petition was filed. 

None of the provisions of Government Code section 17556 are applicable; therefore, the 
Commission finds that California Code of Regulations, title.8, sections 34030, 
subdivision (a), and 34055, subdivision (a) impose costs mandated by the state pursuant 
to Government Code section 17514. 
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CONCLUSION. 
The Commission concludes that Government Code section 3546, subdivisions (a) and (f), 
and California Code of Regulations, title 8, sections 34030, subdivision (a), and 34055, 
subdivision (a), impose new programs or higher levels of service for K-14 school districts 
within the meaning of article XIII B, section 6 of the California Constitution, and impose 
easts mandated by the state pursuant to Government Code section 17514, for the 
following specific new activities: 

• Upon receiving notice from the exclusive representative of a classified public 
school employee who is in a unit for which an exclusive representative has been 
selected, the employer shall deduct the amount of the fair share service fee . 
authorized by this section from the wages and salary of the employee and pay that 
amount to the employee organization. (Gov. Code,§ 3546, subd, (a);)69 

• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code, § 3546, subd. (f).)70 

· 

• Within 20 days following the filing of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file with 
the regional office of PERB an alphabetical list containing the names and job 
.titles or classifications of the persons employed in the unit described in the 
petition as of the last date of the payroll period immediately preceding the date the 
petition was filed. (Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, 
subd. (a):)71 . · · . 

The Commission concludes that Government Code sections 3543, 3546, subdivisions (b) 
through (e), and 3546.3, as added or amended by Statutes 1980, chapter 816, 
Statutes 2000, chapter 893, and Statutes 2001, chapter 805 are not reimbursable state

. mandated programs within the meaning of article XIII B, section 6, and Government 
Code section 17514. 

69 As added by Statutes 2000, chapter 893, operative January 1, 2002. 
70 As. amended by Statutes 2001, chapter 805, operative January 1, 2002. 
71 As amended and operative on January 1, 2001. 
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