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ITEM7

TEST CLAIM
- PROPOSED STATEMENT OF DECISION

Government Code Sections 3543, 3546, and 3546.3

Statutes 1980, Chapter 816
Statutes 2000, Chapter 893
Statutes 2001, Chapter 805

California Code of Regulations, Title 8, Sections 34030 and 34055
' Agency Fee Arrangements (00-TC-17, 01-TC-14)
 Clovis Unified School District, Claimant

EXECUTIVE SUMMARY

The sole issue before the Commission on State Mandates (“Commission™) is whether the
- Proposed Statement of Decision accuraxely reflects the Commission’s decision on the
Agency Fee Arrangements test claim.

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision,
beginning on page three, which accurately reflects the staff analysis and recommendation
on this test claim. Minor changes, mcludmg those that reflect the hearing testimony and
vote count, will be included when issuing the final Statement of Decision. '

If the Commission’s vote on item 6 modifies the staff analysis, staff recommends that the
motion to adopt the Proposed Statement of Decision reflect those changes, which will be
made before issuing the final Statement of Decision. Alternatively, if the changes are
significant, staff recommends that adoption of 2 Proposed Statement of Declslon be
‘continued to the J anuary 2006 Commission hearmg '

: California Code of Regulations, title 2, section 1188.1, subdivision (a).
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‘BEFORE THE

* COMMISSION ON STATE MANDATES
- STATE OF CALIFORNIA

IN RE TEST CLAIM:

Government Code Sections 3543, 3546, and
3546.3; '

Statutes 1980, Chapter 816; Statutes 2000,
Chapter 893'Stzitutes 2001, Chapter 805;.

California Code of Regulatlons Title 8, Sections.
34030 and 34055 - .

Filed on June 27, 2001 a.nd Amended on
May 15, 2002, by Clov1s Umﬁed School
D1s1nct Clmmant

Case No.:, 00-TC-17/01-TC-14
Agency Fee Arrangements

PROPOSED STATEMENT OF DECISION
PURSUANT TO GOVERNMENT CODE
SECTION 17500 ET SEQ.; CALIFORNIA

*'CODE OF REGULATIONS, TITLE 2,

DIVISION 2, CHAPTER 2.5, ARTICLE 7

‘ (Prgpbsed for Adoption on Deééfgber 9,2005)

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (“Commission™) heard and decided this test claim
durmg a regularly scheduled hearmg on December 9, 2005 [Wltness 11st will be mcluded'

in the ﬁnal Statement of Dec1smn I

TR

The law apphcable to the Commxssmn ] determmauon ofa relmbursable state—mandated
program is article XTI B, section. 6 of the California Constltutlon, Govemment Code .-

" section 17500 et seq., and related case law.

- The Commission [adopted/modified] the staff analysis to approve this test claim at the
hearing by a vote of [vote count will be included in the final Statement of Decision].

The Comnussmn finds that Govemment Code section 3546, subd1v151ons {a) and (£, and
California. Code of Regu]atlons t1tle 8, sectlons 34030, subdnnsmn (a), and 34055,
subdivision (a), i impose & new program o, hlghe: level of service for K-14 school d1smcts
within the.meaning of. article, XIII B, sectlon 6 of the California Constitution, and i 1mpose :
costs mandated by the state pursuant to Government Code sectlon 17514, for the

following new activities: ...

e Upon recelvmg notice from the excluswe representative of a class1ﬁed public
school employee who is in a unit for which an exclusive representauve has been
selected, the employer shall deduct the amount of the fair shate setvice fee
authorized by this section from the wages and salary of the employee and pay that
amount to the employee organization. (Gov. Code, § 3546, subd. (a).)
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» School district employers of a public school employee shall provide the exclusive -
representative of a public employee with the home address of eaeh member of a
bargaining unit. (Gov. Code, § 3546, subd. (f).)

e Within 20 days following the ﬁlmg of the petltlon to rescind or reinstate an

- organizational security arrangement, the school district employer shall file with
the regional office of PERB an alphabetical list containing the names and job .
titles or classifications of the persons employed in the unit described in the"
petition as of the last date of the payroll period immediately preceding the date the

petition was filed. (Cal. Code Regs,, tit. 8, §§ 34030, subd. (a), and 34055,
subd. (a)) ‘ ‘

" BACKGROUND

The Agency Fee Arrangements test claim, filed by Clov1s Unified Sohool Dlstnet,
addresses issues within the collective bargmmng process and employer—employee
relations in California’s K-14 public school systems. Specifically, the test claim -
- legislation focuses on the payment of fees by non-union member (or “fair share’”)
employees to exclusive representatwe orgamzatlons In 1975, the Leglslature enacted the
' Educational Employment Relations Act (EERA).2 In doing so, the Legislature sought to
“promote the improvement of. personnel management and employer-employee relations -
within the public school systems in the State of California.” This policy aimed at

ﬁthhermg4the public mterest in “mamtammg the: continuity and quality of educatlonal
services.

The BERA unposes on school d1$tncts the duty to “meet and nego’oate“ wnh an . i

employee organization selected as the exclusive re Presentatlve of an employee bargammg

umt on matters within the scope of representation.” The scope of representatlon is limited
“matters relatmg to ‘wages, hours of émployment, and other terms and ‘coniditions of

employment 8 The EERA explicitly includes “orgamzatlonal seounty” Wlthm the scope
of representation. 7

te

2 Statutes 1975, chapter 961. Pursuant to Government Code section 3541 3,

subdivision (g), the Public Employment Relat:ons Board (PERB) is vested with’ the
authority to “adopt rules and regulatlonsto carry out the provlswns and effectuate the
purposes and pol1e1es” of the EERA. (Government Code sectlons 3540 et'seq.).
Accordingly, in Codé of Regulatxons title 8, section 32001 subd1v1smn (c), PERB has _
declared that ““[s]chool district’ as used in the EERA micans a s¢hool district of any lcmd
or class, including any public community eollege dlSlIlCl., within thé'state”).

3 Govemment Code sectlon 3540, - ¢

. San Diego Teachers Assn. v, Superior Court (1979) 24 Cal 3d 1, 11,
5 Government Codé. section 3543. 3.

6 Government Codeé section 3543.2.

7 Former Government Code section 3546 provided that “organizational security... shall
be within the scope of representation.” (Stats. 1975, ch. 961, § 2). In 2000, former
: ' 4
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Government Code section 3540.1, subdivision (i); provides two definitions for
“organizational security,” The first describes organizational security as:

[a]n arrangement pursuant to which a public school employee may decide
wheéther or not to join an employee orga.mzatlcn, but which ) reqmres him

ot het, as a condition of continued employment, if he or she does join, to
maintain his or-her membership in good standing for the duration of the
written agreement wet : e

Thus, such an arrangement would prov1de that once an-employee organization has been
selected by aft’ employee bargauung unit as exchisive representative, éach employee has
the option‘of exther joining or fiot j Jormng the employee orgamzatlon

Alternatlvely, the second definition describes orgamzatronal secunty as:

[a]n arrangement that requues an employee, as a condition of continued
employment; either to join the recognized or certified employee '

~ organization, or to pay the organization a service fee in an amount not to
exceed the staridard initiation fee, periodic dues; and general assessments
of the organization for the duratron of the agreement

This type of organizational securlty a.rra.ngement drctates that an employee ina
bargaining unit for which an employee organization has been selected as excluswe
representative must either (a) join thé employee organization, or'(b) pay such .
organization a service fee or agency fee arrangement: The EERA: explicitly declares that
the “employee organization recogmzed or'certified:as the exclusive representative for the

.purpose of meetlnsg and negotlatiﬁg"shall falrly represent each and’every employee in the
appropriate unit.”

Under prior law; orgamzatlonal sécurity arfangements weié subject to the collectwe
bargaining process.  Statutes 2000, chapter 893 created a statutory’ orgamzanonal security
arrangement -- removmg the basrc issue from the bargammg process.

Clalmant’s Posrtmn “

Claimant, Clovis Umﬁed School Dlstnct ﬁled a test clalm on June 27, 2001, allegmg
impose rermbursable state-mani:lated actrvrtles on K—14 school dlstncts for activities
mcludmg establrshmg and 1mplement1ng payroll proceclures for collectmg fair share
service fees, and remitting the fees to the certified employee orgamzatron Clarmant
alleges a new act1v1ty to: “Draft, approve and dlstnbute an appropnate and neutral notice
to existing non-member employees and new employees which explains the additional

payroll deduction for ‘fair share servrces fees” for non-member employees of a certrﬁed
employee organization,” ; '

Govemment Code section 3546 was repealed (Stats, 2000, ch. 893), but similar language
was added via the same bill to Government Code section 3540:1, subdivision (i), whlch
now provides that ‘“Orgamzatlonal security’ is within the scope of representation...

Govemment Code section 3544.9.
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Additionally, claimant alleges that Government Code section 3546.3 as added by
Statutes 1980, chapter 816, requires school districts to “Establish and implement
procedures to determine which employees claim a conscientious objection to the
withholding of ‘fair share services fees,” and establish and nnplement payroll procedures
to prevent automatic deduetlons from the wages of such conscientious objectors,

Claimant also alleges the California Code of Regulations, title 8, sections 34030 and
34055, requires K-14 school districts, within 20 days of a filed petition to rescind or
reinstate the collective bargaining agreement, file with the regional office. of the Public
Employment Relations Board (PERB) an alphabetical list containing the names and job
titles or classifications of the persons employed in the uhit as of the last date of the
payroll period immediately preoedmg the date the petmon, and establish new payroII
procedures, as needed. .

,,,,

- re1mbursable state-mandated activitiés ﬁom amendments by Statutes 2001, chapter 805:

. Estabhsh procedures and thereafter 1mplement sueh procedures to venfy
at least annually, that payments to nonreligious, nonlabor charitable
organizations have been made by employees who have claimed
consclentlous objections pursuant to Govemment Code sectlon 3546. 3

. AdJust payroll vnth.holdmgs for rebates or- wrthholdmg redueuons for that
' portion of fair share service fees that are not _germane to the employee ,
organization function as the exclusive bargaining representative when so
determined pursuant to regulations adopted by RERB,; pursuant to .
Government Code section 3546, subdivision (a).

~» Take any and all necessary actions, when necessary, to recover reasonable
legal fees, legal-costs and settlement or Judgment liabilities ﬁ'om the .
recognized employee organization, arising from any court or-
administtative detion relating to the school district’s oomphance with the
sectlon pursuant to Government Code seetlon 3546, subdlwsron (e); '

L Provrde the exclusrve representatlve of a publlc sehool employee a list of
home addresses for each employee ofa bargammg umt, regardless of
when the employees eommenced employment and’ penodleally update
and correct the list to reflect ehanges of address, additions for new .
employees and deletlons of forther ernployees, pursuant to Government
Code section 3546 subdivision (®. :

Clmmant’s complete, detailed allegations are found in the Amendment to the Test Cla.rm
Filing, pages five through nine, received May 15, 2002.

Claimant filed comments on the draft the Commission analysis on October 31, 2005 The
substantive comments will be summanz.ed in the analysis below _

Department of Fmanee 8 Positlon

Department of Finance filed comments on August 3, 2001, and July 30, 2002, addressing
the allegations | stated in the test claim and subsequent amendment. Reparding claimant’s
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allegations that the test claim legislationimandates awvariety of activities involving the
establ_ishment_ and maintenance of payroll procedures to account for deducting fair share
service fees and transmitting those fees to.the employee organization, Department of .
Finance contends that public school employers who did not negotiate and implement
orgamzatlonal security arrangements.prior to the enactment. of Statites 2000, chapter 893
are justified in claiming mandated costs, :However, those: employers who did negotiate..
and implement organizational security arrangements prior to the enagtment of Statutes

- 2000, chapter 893 are not justified in making similar claims, for reimbursement.
Department of Finance argues that those employets who did negotrate and implement
such arrangements prior to the 2000 amendments “would presumably have already
estabhshed”' such payroll procedures and those employers should not “be’ rem:bursed for -
costs théy voluntarily incurred.”™" - .

Department of Finance has 51m11ar arguments regarding claimant s allegations on costs
mcurred in complymg with PERB 8 regulatlons m the event a petition to rescind or

------

Regardmg clalment’s a.llegatlon that it must draﬁ notices explammg the fee deduetlons to.
ehployees paying fair- share service feés; Departinent of Finance #rgies that no sich
manidate exists:: Depa.rtment of Finance religs on-California Code: of-Regulations, title 8
sectioni32992 which provides thiat each employee “required to pay an agéricy fee shall -
receive written‘notice from the exclusive' representanve regardmg the fee deductron

deewnse respondmg to clarmant’s allegatlon that it must incur costs in takmg the
necessary actions in recovering legal fees from an exclusive representative under
Gavernment Code section 3546, subdivision (e), Department of Finance asserts that the

subdivision, by 1ts plam language, does not unpose any dutles on the pubhc school
employer - _"_' o

Department of Fma.nce s other comments and arguments wﬂl be, addressed m the analysis
below, where pettinent.” : :

? Claimant a argues ‘that the Department of Finatice’s ¢omments are “mcompetent” and
should be strickén from the tecord’s smce they do-tiot comply with sectmn 1183.02;
subdmsron (d) of the Commrssmn s regulatlons That regulanon requrres wntten N
authonzed representatrve of the’ state agency, w1th the Jdeclaration that it is true a.nd
compléte’to the best of the répresentative’s personal knowledge, inforthation, or belief.
The claimatit contends that theé Departiient of Finance’s response “is sigiied without -
certification” and the declaration attached to the response “simply stipulate[s] to the
accuracy of the citations of law-in:the test claim.” (Claimant’s comments to draft the
Commission analysis, page 1-2.)

Determining whether a statute or executive order constitutes'a reimbursable state- -
mandated program within the meaning of article XIII B, section 6 of the California_
Constitution js a pure question of law. (City of Jose, supra, 45 Cal. App.4dthat p. 1817,
County of San Diego, supra, 15 Cal.4th at p. 109). Thus, any factial allegatrons raiséd by
a party, including the Department of Finance, regarding how a program is implemented is
. 7 . : : : :
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California Community Colleges Chiancellot’s Office Position

The California Commumty Colleges | Chancellor’s Office (“Chancellor s Office™ ﬁled
comments regarding this fest cla1m on July 30, 2001, The Chancellor’s Office begms by
noting that community colleéges are subject to PERB s jurisdiction. Secondly, looking to
the statutes regarding organizational secufity, the Chancellor s Office believes that “the
provisions of Government Code [sections] 3540.1 and 3546 and the related mplemennng

regulations in the Code of Regulatlons impose a mandate of spécific tasks for commumty
college digtrict the Comm15310n

The Chancellor’s Office concludes by statmg that no funds have been appropnated for
costs incurred in performing these activities, and that none of the provisions of

Government Code sectxon 17556 apply to commumty colleges “complymg with the
mandate.”

. “FINDINGS

The courts have found that article XIII B, section 6 of the California Constltutlon
_recognizes the state constitutional restrictions on the powers of local government to tax:

and spend M “Yts purposé is to preclude the state from shifting financial responsibility for

carrying out' governmental functions to local agencies; which are ‘ill equipped’ to assume
“increased financial responsibilities because of the taxing and spending limitations that

articles XTIT A and XHI B impose.”'? A test claim statute or executive order may impose.

a reimbursable state-mandated program if it orders or commands a local agency or school

district to engage in an act1v1ty or task. B addmon, the reqmred act1v1ty or task must be

not relied upon by the Commission at the test claim phase when recommending whether
an entity is entitled to reimbursement under article XIII B, section 6. The Department’s
response contains comments on ‘whether the Commission shoiild approve this test claim
and is, therefore, not stricken from the administrative record.

10 Article XTI B section 6, subdivision (a), provides: (a) Wheénever the Legislature or
any state agency mandates a new program or higher level of service on any local.
government, the state shall provide a subvention of funds to reimburse that-local
government for the.costs of the program or increased level.of service, except that the
Legislature may, but need not, provide a subvention of funds. for the following mandates: .
(D Legislative mandates requested by the local agency affected. (2) Legislation defining
a new crime or-changing an existing definition of a crime.- (3) Legislative mandates-
enacted prior to-J anuary 1, 1975, or executive orders or regulatlons initially 1mplement1ng
legislation enacted prior to J anuary 1, 1975, -

Y Department of Finance v. C'omm:.s'szon on State Mandates (Kem Hzgh School Dzsr )
(2003) 30 Cal.4th 727, 735.

12 County of San Diego v. State of California (1997) 15 Cal. 4th 68 81 (C'ounty of San
Diego).

13 Long Beach Unzﬁed School Dist. v. State of Caszorma (1990).225 Cal App 3d 155,
174. ,
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new, constituting-a-“new program " or it must create a “thher level of service” over the
previously required level of serv1ce u :

The courts have defmed a “program” subject to artlcle XIII B, sectlon 6, of the California
Constitution, as one that carries out the governmental function of prowdmg public’
services, or a law'that i imposes unique requirements on local agenciés or'school districts
to implement a state policy, but does not apply generally to all residents and entities in
the state,'® To determine if the program is new or imposes a higher level of service, the
test claim legislation must be’ compared w1th the legal requirements in éffect un.medxately
before the ehactment of the test claim leglslatlon A “higher level of service” occurs
when theTDew requu'ements were mtended to prowde an enhanced service to the
public.”

Finally; the newly. requlred activity or moreased level of servme must impose costs
mandated by the state.!

The Commission is vested with exclusive authonty to adjudicate dlsputes over the
existence of state-mandated programs within the . meaning of article XIII B, section 6. 19
In making its decmlons the Commission must strictly construe atticle XIII B, section 6,

and not apply it as an equltable remedy to cure the percewed unfmrness resultmg from
political decisions on fundlng pnontles

Issue 1: Is the test clalm leglslahon suhject to article XIII B, section 6, of the
Cahforma Constitution? . :

Government Code. Secnon 3543

Government Code sectlon 3543 was rewntten by Statutes 2000, chapter 893. Statutes
0f 2001, chapter 805 amended one sentence, as mdlcated by underline below:"

14 San Dtego Umﬁed School Dist, v. Commission on State Mandates (2004) 33 Cal.4th
859, 878, (San Dzego Unified School Dist,); Lucia Mar Umf ted School Dzst V. Homg
(1988) 44 Cal.3d 830, 835 (Lucza Mar).

13 San Dzego Unified School Dist., supra, 33 Cal. 4th 859 874-875 (reafﬁrrmng the test

set out in County of Los Angeles v. State of Cahforma (1987) 43 Cal 3d 46, 56 see also
Lucia Mar; supra, 44 Cal.3d 830; 835. ) '

" 16 San Dtego Ungﬁed School Dzst supra, 33 Cal 4th 859, 878; Lucia Mar, Supra, 44
Cal.3d 830, 835. :

'7 San Diego Unified School Dzst supra, 33 Cal.4th 859 878.

'® County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma

v. Commission on State Mandgtes. (2000) 84 Cal. App 4th 1265, 1284 Government Code
sections 17514 and 17556. -

'8 Kinlaw v. State of California (1991) 54 Cal._3d 326, 331~334; Government Code
sections 17551 and 17552.-

2 County of Sonoma, supra, 84 Cal. App.4th 1265, 1280, citing City of Sari Jose v. State
of California (1996) 45 Cal.App.4th 1802, 1817 (City of San.Jose)..
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(2) Public school employees shall have the right to form, join, and
participate in the activities of employee organizations of their own
choosing for the purpose of representation on all matters of employer-

. employee relations. If the exclusive repregentative of a unit provides
notification, as specified by subdivision (a) of Section 3546, public school
employees who are in a unit for which an exclusive representative has
been selected, shall be required, as a condition of continued employment,
to join the recognized employee organization or to pay the organization a
fair share services fee, as required by Section 3546. If 2 majority of the
members of a bargaining unit rescind that arrangement, either of the
following options shall be applicable:

(1) The recognized employee organization may petition for the
reinstaternent of the arrangement described in subdivision (a) of Section
3546 pursuant to the procedures in paragraph (2) of subdivision (d) of
Section 3546.

(2) The employees may negotiate either of the two forms of orgamzatlonal
~ security described in subdivision (i) of Section 3540.1.

(b) Any employee may at any time present grievances to his or her
employer, and have such grievances adjusted, without the intervention of
the exclusive representative, as long as the adjustment is reached prior to
arbitration pursuant to Sections 3548.5, 3548.6, 3548.7, and 3548.8 and
the adjustment is not inconsistent with the terms of a written agreement
then in effect; provided that the public school employer shall not agree to
a resolution of the grievance until the exclusive representative has
received a copy of the grievance and the proposed resolution and has been
given the opportunity to file a response.

Before the amendment in 2000, prior law provided: “Public school employees shall have
the right to form, join, and participate in the activities of employee organizations of their
own choosing for the purpose of representation on all matters of employer—employee
relations. Public school employees shall also have the right to refuse to join or participate
in the activities of employee organizations and shall have the right to represent
themselves individually in their employment relations with the public school employer,
except that once the employees in an appropriate unit have selected an exclusive
representative and it has been recognized pursuant to Section 3544.1 or certified pursuant
to Section 3544.7, no employee in that unit may meet and negotlate with the public
school employer.” Current subdivision (b) is identical to prior law,

In order to be subject to article XIII B, section 6, of the California Constltutlon the test
claim le 2%1slat1011 must impose a state-mandated activity on a local agency or school

- district.’ Courts have adopted a “strict construction” interpretation of article XIII B,
section 6.*2 Consistent with this narrow interpretation, the term “mandate™ has been

2! Kern High School Dist., supra, 30 Cal.4th 727, 740.

2 City of San Jose, supra, 45 Cal.App.4th 1802, 1816-17. ' | . ,
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construed accordmg to its commonly understood meaning as an.“order” or “command. w3
Thus, the test claim legislation must require a local government entity to perform an
activity in order to fall within the scope of arttcle XIII B, section 6.

According to the well-settled rules of statutory construction, an examination of a statute
claimed to constitute a reimbursable state mandate begins with the plain language of the
statute, and “where the language is clear thete is no room for mterpretatlon * Where the
Legislature has not found it appropriate to include express requirements in a statute it is
inappropriate for a court to write siich requirements into the statute. 2 The courts have
noted that “[w]e cannot... read a mandate into language which is plainly discretionary.”28

Begmmng with the plam language of section 3543 subdivision (a}; there is no activity
imposed on the publlc school employer. While public school employees “shall be
required” to either join the empldyee orgamzanon seletted by the unit as exclusive
representative of to pay such orgamzatlon a serviceé fee, thére is nothing in the language

of section 3543, subdwxslon (a), i unposmg upon the pubhc school employer the obhgat:on
to perform any act1v1t1es -

Govemment Code sectlon 3543 subdwxslon (a), by its plaln language, fails to mlpose
any activities, on school dlstncts Section 3543, subdivision (b), contains the same
language found in former section 3543 and therefore is not new, nor does the plam
language of subdivision (b) impose any duties upon school districts. Accordingly, the ‘
. Commission finds that Governient Code seetlon 3543 is not sub)ect to article XIII: B
‘section 6, of the Cahforma Constttunon g

Gavernment Code Sectwn 3546 3

Government Code section 3546.3 was added by Statutes:1980; chapter 816 as follows:

Not\mthstandmg subdmsmn () of Sectlon 3540 1, Section 3546, or any’
other provision of this chapter, any employee who is a member of a
rehgtous body whose traditional tenets or teachings include objections to
joining or ﬁnanelally supporting employee organizations shall not be. -
required to join, maintaiti membership in, or financially support any
employee organization as a condition of employment -except that such
employee may bie required, in lieu of a service fee; to pay sums equal to
such service fee eitherto a nonrehglous, nonlabor orgamz.atlon charitable
fund exempt from taxation under Section 501(c) (3) of Title 26 of the
Internal Revenue Code, chosen by such employee from a list of at least
three such funds, designated i in the organizational security a.rrangement or
if the arrangement fails to des1gnate such funds, then to any such fund

B Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174.
- ™ City of Merced v. State of California (1984) 153 Cal. App.3d 777.

5 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal.App.2d
753, 757.

% City of San Jose, supra, 45 Cal. App.4th 1802, 1816,
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" chosen by the employee. Either the employee organization or the public’
school employer may require that proof of such paymerits be made on an
annual basis to the public school employer as a condition of continued
exemption from:the requirement of finrancial support to-the recognized
employee organization. If such- employee who holds conscientious
objections pursuant to this section requests the employee organization to -
use the grievance procedure or arbitration procedure on the employee's

- behalf, the employee orgam'zation is authorized to charge the e;nploy,ee for .
the reasonable cost of using such- procedure

Claimant asserts. that section 3546.3 requires school districts to establish and maintain
procedures for determining which employees may claim a conscientious objectlon, .
establish procedures to ensure that fair share service fee deductions are not made from the
wages of those employees claiming such objections, and to estabhsh proeedures to

ensure, at least annually; that those employees are making payments to charitable...
organizations in lieu of service fee deductions. Claimant asserts that 1f section 3546 3
was determined to not impose any state-mandated activities on school districts, then it
must also be mterpreted that “there is no requl.rement for rehglous objectors to pay any

sum of money to either theu' employee orgamzatmn or the speclﬁed altemauve approved
orgamzatlons

Department of Fmance, in 1ts August 3 2001 comments -argues that school chstncts that
negotiated and implemented orgamzauonal security arrangements prior to the enactment
of the 2000 amendments are not justified in claiming mandated costs, but that school |
districts that did not negotiate such arrangements are Justxﬁed in clairing mandstéd
.costs, Department of Finance’s position is grounded in the discretionary nature of the
collective bargammg process, and that employers who negotiated orgamzatlona.l security

~ arrangements prior to the enactment of the 2000 a.mendments should not “be relmbursed
for costs they voluntanly incurred.”

A

For the reasons below, the Commission finds that Govemment Code sectlon 3546.3 is not
subject to article XIII B; section 6, of the California Constitution because section 3546.3
does not impose any state-mandated activities on school districts.

In order to be subJect to article X111 B, section 6, of the California Constlmhon, the test
claim le%lslatlon must impose a state-méandated act1v1ty on a local agency or school’
district.” Courts have adopted a “strict construction’ mterpretauon of article X111 B,
section 6.3 Consistent with this narrow mterpretahon the term “mandate” has-been
construed according to its commonly understood meaning as an “order” or “command.”!

2 Claimant’s comments to draft the Commission analysis, page 3.

28 Department of Finance, August 3, 2001 Comments, page 3.-

2% Kern High School Dist., supra, 30 Cal.4th 727, 740.

30 City of San Jose, supra, 45 Cal. App.4th 1802, 1816-17. . |

31 1.ong Beach Unified School Dist., supra; 225 Cal.App.3d 155, 174. ' ‘
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Thus, the test claim 1eg1s1at10n must i requu'e a.local government entlty to perform an
- activity in order to fall within the scope of article XIII B, section 6.- :

According to'the well-settléd rules.of statutory construction, an examination of a statute -
claimed to:constitute a reimbursable state mandate begins with the plain language of the
statute, and “twhere the language is clear there is no room for. mterpretatlon 2 Where the
. Legislature has-not found it appropriate to include express requlrements in'a statute, it is .
inappropriate for a court to write'such reqiirements ifito the statute.”> The courts have -

 noted that “[w]e cannot. .. read a mandate into language which is'plainly.discretionary. »3

~ Justas mscussed above regardmg Government Codé sechon 3543 ‘the plam language of
Govéinment Code section 3546.3 is also dlsc?e‘tl'onary Section 3546 3 states only that an
employee holdmg a cohscientious obj J:eon to Jo'fung or ﬁnanclall‘” suppo_
employee orgamzatlon ‘May | be requu‘ed’_’
charitable orgamzauon in- lleu of paymg a fmr share serv1ce fee to such orgamzahon
(Emphas1s added)

Sectmn 3546 3 does 119; 1mpose any obhg_atlon on school dlstncts Seetlon 3546 3

perform an actlrﬂ . Y, the’ g
' 3546 3i is not subject to artlcle XIII B, seetlon 6 ‘of the Callforma Constltutldn

Remammg Test Claim Lemslanon

— -
(LN

: of the Cahforma Constltlmon, the leglslatton must constltute a “program o Govemment
Code section 3546-provides;-in part, that *‘the;employer shall deduct the. amount-ofthe: - -
fair share service fee authorized by this section from the wages and. salary of the

with the ho er' of a ba .ammg umt

Regulanon.? | s“’eétmns 34030 a.nd 34055 reqi )

an alphabetichl 11t contammg th Kames and _]ob tltles qr| classnﬁcatl of the persons.

employed in the uhit within 20 days after a petltmn is ﬁled to rescmd or remstate an.
organizational security arrangement e

In County of Los Angéles v. State of Calzforma, the California Supreme Court deﬁned the
- word “program” within the meaning of article XIII B, section 6 as one that carries out the.
- governmental function of providing a service to the public, or laws which;, to implement a
state policy, impose unique requirements on local' governments and do not apply

2 City of Merced, supra, 153 Ca! App.3d 777.

 Whitcomb Hotel, Inc., supra, 24 Cal.App.2d 753, 757.

4 City of San Jose, supra, 45 CaI.App.4th 1802, 1816.
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generally to all remdents and entities in the state 25 The court has held that only one of
these findings is necessary.*

Department of Finance asserts that Government Code section 3546, subdivision (a), as it
relates to rebates and reductrons to the fairshare service fee do not constitute a program -
because it neither provides a service to the public nor. qualifies as a function uniqgue to
governmental entities. Department of Finance claims that the United States Supreme
Court’s holding in Communication Workers v. Beck (1988)487 U.S. 735, which-
addresses fair share service fees, apphes to both private and public employees. The Court
in Beck interpreted and applied the proyisions of the National Labor Relations Act -
(NLRA). However, the NLRA by its own terms expressly excludes public employees
from its coverage. Sectlon 2, subchvrszon (2), of the NLRA (29 U S.C.§152(2))

provides, in pertinent part that “[t]he term ‘employer’ ... shall not mclude . any State or

political subdivision thereof.,,” Furthermore, section 2 subdmslon (3), of the NLRA
(29 U.S.C. §152(3) provrdes that “[t]he term employee shall not include any
individual employed by any... person who i is not an employer as herein defined. w37

-The Comrmssmn ﬁ.nds that Government Code sectlon 3546 and Cahforma Code of
Regulations, trtle 8, sections 34030 and 34055, 1mpose a program w1thm the meamng of
article XIII B, secuon 6 of the Callforma Constitution under t.he second test, to the extent
the test clmm legmlanon requues ‘school chs(:ncts to engage in adnumstranve activities
solely apphcable to public school admlmstratlon The test claim legrslatlon imposes’
unique requirements upon school districts that do not apply generally to all res1den1:s and -
entities of the state. S

. Accordlngly, the Commission finds that the remaining test claim leégislation constitutes &
. “prograni’ * and; thus, may-be subject to subvention: pursuant to article XTII B, section 6 of

the California Constitution if the'legislatiofi‘also i Jmposes a new Progmm ot hlgher level -
of serv1ce, and costs mandated by the state.

Issue 2 _ 'Does the remammg test clalm leglslatlon impose a ne*_w program or )
X[[I B sectmn 6 of the Cahi'ornla Consntutlon, and 1mpose “costs
mandated by the state” within the meanmg of Government Code
sectlons 17514 and 175567

Test claim leglslauon imposes a new program ot hlgher leyel of service w1thm an -
existing program when it compels a local agency or school district to perform activities

-3 County of Los Angeles, suprd, 43 Cal.3d at page 56.

36 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal. App 3d 521,
537.

31 See Carmen v. San Franczsca Uny‘ied School District (1997) 982 F.Supp. 1396, 1409
(concluding that “school districts are considered * political subdivisions’ of the State of
California within the meaning of 29 U.S.C. § 152(2), and therefore are exempt from
coverage under the NLRA”)
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not previously required.®® The courts have defined a“higher level of service” in
conjunction with the phrase “new program” to give the subvention requirement of

article XIII B, section 6 meaning. Accordingly, “it is apparent that the subvention
reqmrement for mcreased or higher level of service is directed to state-mandated
mcreases in the se:v;c_e;s prov1ded by loeal ageneles in emstmg programs "3 A statute or
executive order, as compared to the legal requn‘ements in effect u:nmedmtely before the
enactment of thé'test claim legislation, increases the actual level of govemmental servme
provided in the existing program. a0 S

Government Code Secnon 3546

Government Code section 3546 as enacted by Statutes 2000, chapter 893, and amended
by Statutes 2001, chapter 805,* follows:

(a) Nohmthstandmg any other provision of law, upon receiving notice

from the exclusive representative of a public school employee who is in a
unit for which an-exclusive representative has been sélected pursuant to'.
this chapter, the employer shall deduct the amount of the fair share service
Jee authorized by this.section from the wages and salary of the employee
and pay that amount to the employee organization. Thereafter, the
employee shall, as a condition of continued empioyment, be required
eitherto join the-recognized emplioyee organization or pay the fair-share
service fee. The amount of the fee shall not exceed the dues that are
payable by members of the employee organization, and shall cover the

cost of negotlatlon, contract admjmst:'atmn and other actmtles of the,
employee organization that are germane to 1ts functlons as the excluswe -
bargaining representative. Agency fee payers shall have the right, ‘
pursiant' to- regulatnons adopted by the Public: Employmerit Rélations
Board, to réceive a rebaté or fee reduction ipon request; of that- pomon of
their fee that is fiot devoted to the cost 6f riegotiations, contract -
administration, and other activities of the employee otganization that are
germane to,its function as the exclusive bargaining representative,

(b) The costs covered by the feg iinder this section may include; but shall
not necessarily be limited to; the cost'of lobbyiiig dctivities demgned to
foster-collective bargaining negotiations and contract administration; ot to
secure for the- represented employees advantagés in wages hours, a.nd

s .
H H

® Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836 -

% County of Los Angeles, supra, 43 Cal.3d 46, 56; San Dzega Unified School District,
supra, 33 Cal.4th 859, 874.

% San Diego Unified School Dzst supra, 33 Cal. 4th 859, 878; Lucia Mar, supra, 44
Cal.3d 830, 835.

! Reworded SUblelSlOD (a) and added subdivisions (e) and (f)
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_ other conditions of employment in addition to those secured through
meeting and negotlatmg with the employer

(c) The an'angement described in subdmsnon (a) shall remain’ in effect
unless it is rescinded pursusnt to subdmsmn (d). The employer shall
' refnain neutral, and shall not partlclpate in any elecnon conducted under
this section unless required to do so by the board. "

(d)(l) The arrangement descnbed in. subdlvmon (a) may be rescmded bya
majority vote of all the employees in the negotiating unit:subject-to that
arrangement, if a request for a vote is supported by a petmon containing
30 percent of the employees in the negotiating unit, the signatures are
obtained in one-academic year. There shall not be more than one vote

‘taken during the term of any collective bargaining agreement in effect on
or after January 1, 2001 .

(2) If the arrangement described in subdmsmn (a) is rescmded pursuant to
paragraph (1), a majority of all employees in the negotiating unit may -
request that the arrangement: be reinstated. -That request shall‘be submitted
to the board along with a petition containing the signatures of at-least 30
percent of the employees in the negotiating-unit. The.vote shall be
conducted at the worksite by secret ballot, and shall be conducted no

sooner than one year after the rescission of the arrangement under tlns
subdivision.. : : : :

(3) If the board detem:unes that the appropnate number of sxgnatures have
been collected, it shall conduct thé voté to' rescind of remstnte na manner
that it shall presenbe m accorda.nee w1th th13 subdwnsmn '

(4) The cost of conduetmg an eleotlon under thm subd1v131on to. remstate
the organizational security.arrangement.shall be borne by the petitioning
party and the cost.of conducting an election to rescind the arrangement
shall be borne bytheboard : e e et -

" (e) The recognized employee orgamzatlon shall mdemmfy and hold the
public:school employer harmless against any reasonable legal fees, legal
costs, and seftlement or judgment liability arising from any court or
administrative action relating to.the school district's compliance with this
section. The recognized employee organization shall have the exclusive
right to determine whether any such action or proceeding shall or shall not
be compromised, resisted, defended, tried, or appealed. This
indemnification and hold harmless duty shall not apply to actions related
to compliance with this 'section brought by the exclusive representative of
district employees against the public school employer.

(f) The employer of a public school employee shall provide the exclusive

representative of a public employee with the home address of each

member of a bargaining unit, regardless of when that employee

commences employment, so that the exclusive representative can comply

with the nottﬁcatton requirements set forth by the Umted States Supreme : .
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Court in Chtcaga T eacher.s' Union v. Hudson (1986) 89 L Ed. 2d 232,
(Emphasis added.)

The test claim allegatmns regardmg Govemment Code section 3546 will be analyzed i in
order of subdnnsmn below

Government Code Section 3546, Subdmsmn {a!

Claimant alléges that subdlwsmn (a) of Government Codé section 3546 constitutes a
reimbursable state mandate in two respects by requiring school districts to (1) establish,
implement, maintain’ and updste payroll procedures to determine those employees from
-whose paychecks service fees must be deducted, and to make such deductions and
. transmit those fees to the employee organization; (2). “adjust payroll vnthholdmgs for
rebates or withholding reductions” pursuant to the rebate or fee reduction provision of
 subdivision (a); and (3) provide notice to employees explaining the payroll deduction for
the fair share service fees.

Department ‘of Findnce agrees that subdivision (a) requires school dtsmcts to deduct
service fees from the wages of its employees, and then transmit those fees tothe
employee organization. However, Department of Fi; inance also a.rgues ‘that those school
districts that did ‘establish organizational security arfdéhgements prior to the énactment of
the test claim legislation are not justified in claiming any mandated costs because those
districts voluntarily chose to incur such costs, and so nothing new is mandated {upon them
by the test claim legislation. The Commission disagrees. Government Code section
17565 clearly prov1des that: “If a local-agency or a school district, at its option, his been _
inciirring costs which are subsequently mandated by the state, the state shall reimburse

the local agency or school d1stnct for those costs incirred after the operative date of the
mandate,”

Department of Finance-also argues that the rebate and fee reductlon provlsmn 1mposes no
activities on school districts. Department of Finance asserts that PERB’s regulations.

squarely place the burden of issuing fee rebates to employees on the’ employee
orgarnzatlon

Under prior law, a school district could volunta.nly enter into orgamzat:onal secunty
arrangements with an employee organization. Orgamzatxonal security has been within

" the scope of representation since the EERA’s enactment 2 This results in a duty upon the
school district to meet and negotlate in-good faith with the exclusive representative upon
request.” Prior to the 2000 amendments the EERA, while imposing a duty to bargam
did not compel the parties to reach agreement on organizational security. Thus, any

agreement ultimately reached through the bargammg process was entered into voluntarily
by both sides. . . :

@ Former Government Code section 3546 (added by Stats. 1975, ch. 961, and repealed by

Stats. 2000, ch. 893); Gov. Code, §35401 subd. (i) (as amended by Stats, 2000 ch.
893).

3 Government Code section 3543.3.
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Government Code section 3546, subdivision (a), requires what was once. voluntary.
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead
compels the district to institute an organizational security arrangement “upon receiving
notice from the exclusive representative.” This new requirement that school districts

" shall implement organizational security arrangements requires school districts to make.
service fee deductions from the wages of employees, and consequently transiit those
fees to the employee organization. Such fee deductions and payments to the employee
organization were never required immediately preceding the enactment of the test claim
legislation, and thus impose a new program or higher level of service on school districts.

In addition, under prior law, certificated and classified employees could pay the service
fees directly to the certificated or recognized employee organization in lieu of having the
school district deduct the service fees from the employee’s salary or wage order.**
Claimant argues that Government Code section 3546, subdivision (a), expressly states
that its terms apply “notwithstanding any other provision of law.” Thus, claimant argues
that the employee’s right to pay the service fee directly to the employee organization is
“nullified.” Claimant contends the school districts are now reguired to make the service

fee deductions from the wages of all employees that work in a unit for which an exclusive -

representative has been selected and transmit those fees to the employee organization.*’

The Commission agrees with claimant. Government Code section 3546, subdivision (a),
states the following: '

Norwithstanding any other provision of law, upon receiving notice from

the exclusive representative of a public school employee who is in a unit
for which an exclusive representative has been selected pursuant to this
chapter, the employer shall deduct the amount of the fair share service fee
authorized by this section from the wages and salary of the employee and
pay that amount to the employee organization. (Emphasis added.)

The phrase “notwithstanding any other provision of law™ has expressly been interpreted
by the courts as “an express legislative intent to have the specific statute control despite
the existence of other law which might otherwise govern.” ** Thus, any other provision
of law that is contrary or inconsistent with the statute “is subordinated to the latter
provision” containing the “notwithstanding™ 1a:iguage.47 In this case, the sections in the
Education Code allowing the employee to directly pay the service fee to the employee
organization is inconsistent with the test claim statute that requires, without exception,
the employer to deduct the service fee from the wages of the employee that worksin a
unit for which an exclusive representative has been selected. Accordingly, the
Commission finds that Government Code section 3456, subdivision (a), imposes a new
program or higher level of service by requiring school districts to make service fee

# Education Code sections 45061, 45168, 87834, and 88167,
# Claimant’s response to draft the Commission analysis, page 4.
4 people v. Tillman (1999) 73 Cal.App.4th 771, 784-785.
4 1d. at page 786. A
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deductions from the wages of all. certificated and classified employees that work in a unit
for.which an exclusive representatwe has been selected, and 1ransm1t those fees to the
employee organization, - :

However, in order to be subject fo the subventlon requirément of article XIII B, section 6
of the Cahforma Constitution, the test claim legislation must also imposé upon a Jocal
agency or school district “costs mandated by the state.” Governmernt Code section 17514
defines “costs mandated by the state” to mean “any increased costs which a local agericy
or school dlstnet is reqmred to incur.:

Government Code section 17556 llsts several exceptions which preclude the Commssmn
from finding costs mandated by the state. Specifically, “The commission shall not find-
costs mandated by the state, as defined in Section 17514, in any claim submitted by a

. local agency or school district, if, afier a hearing, the commission finds that: ... (d) The
local agency or school district has the authority to levy sérvice charges; fees, or

. assessments sufﬁelent to pay for'the mandated program or mcreased level of semce

Pursuant to Educatlon Code sections 45061 and 87834 K—14 school dlstncts retam the
authority to levy the cha:ges necessary to cover any costs incurred in makmg service fee
deductions from the wages of certificated employees choosing not to join the employee
organization. Education Code section 45061 apphes to elementary and secondary
districts; while Educatlon Code sectlon 87834 is for community colleges. Education
Code sectlon 45061 follows: .- -

The govermng board of, each sehool district when drang an order for the
- . salary or wage payment duetoa certificated employee of the district shall,

with or without charge, reduce the order for the payment of service fees to the
certified or recogmzed orgamzatlon as requlred by an orgamzatlonal security
arrangement between the exclusive representative and a public school

- employer a$ provided under Chapter 10.7 (commencing with Section 3540) of
Division 4 of Title 1 of the Government Code. However, the orfganizational
security arrangement shall provide that any employee may pay service fees
directly to the certified or recognized employee. organization in lieu of havmg
such service fees deducted from the salary or wage order.

If the employees of & district do not authorize the board to ‘make a deduction -
to pay their pro-rata sharé of the costs of making dedtictions for the' payment
of service fees to the certified or recognized:- organization, the board: shall
deduct from the amount transmitted to the’ organization on whose account the
payments were deducted the actual costs, if any, of making the deduction. No
charge shall exceed the actual cost to the district of the deduction. These

actual costs shall be determined by the board and shall include startup and
_ongoing costs.

Education Code section 87834 is nearly identical, the only difference bemg that
section 87834 substitutes the words “community college district” for the words “school
district” in the first sentence of section 45061. As is evident from the plain language of
. sections 45061 and 87834, school districts may deduct service fees from the wages of

' certiﬁeated employees “with or without charge ” (Emphasis added). -
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The langua‘ge"ofJGovernment Code section'17556; subdmsmn (d);isclearand - -

‘ unambigiious, In Connell v. Supérior Court (1997) 59 Gal.Apji-4th 382, 401, the court
found that “the plain language of the statute precludes reimbursemerit where the local -«
agency. has the autbonty, i.e.,.the right or the power, to leyy fees sufficient to.cover. the

‘costs of the state-mandated program,” In making ; such a determmatlon, thecourt . .
exphmtly re_]ected the argument that the term “authogty .should be consn'ued as meamng

“a practlcal ability in light of surroundmg economic cuoumstances Accordmgly, the
focus is not whether a local agency or school district chooses to, exerclse .an anthority. to
levy service cha.rges or fees, but rather whether'such authonty exlsts at all, Section
17556; subdmsmn (d), exphcitly declares that 1f the 16cal'’ agency ‘or'§chdol district “hias -
the atithotity” to asséss fees; then the' commxssxon shall be ptecluded from ﬁndmg “costs
mandated by'the state 2 Here, school dlstnets do possess such authonty

According to the. Educatlon Code sectlons “No charge shall exceed the actual eost to t.he
district of the deductton,” but.the eosts for w]:ueh .the governing board is; authonzed to
a55ess charges “shall be determmed by the boerd and shall include startup and ongomg
costs.” THiis, the’ school disfrict 1 may assess charges for costd it must inclr: in’
establishing,. mamtammg, and- adjustmg its getvice feé-deduction procedures i addltxon

- to 1ra.nsm1ttlng those fees to the employee orgamzatlon

_ Edueatlon Code sectlons 45061 and, 87834 prowde sehool drstnets wtth “the authonty to
levy service cha.rges fees, or assessments sufficient to pay for the mandated program,”
within the mea;nmg of Government Code section 17336, subchvlslon (d). Accordingly,
the Commission finds that Govetnment Code settién 35467 §iibdivision (a), do&s not
constitute a relmbursable state mandate because“the test ciatm 1eg131atlon doésnoti unpose
“costs mandated by the state” as to aenwtles regardmg cemﬁcated einployees '

MU A Ed B
_This same fee authonty does not apply,for classxﬁed employees - Subdwtsmn (b) of.both
Education Code sections 45168 and.88167. (for K-12, districts and oommumty eollege
districts, respecuvely) prov1de . = e

The governing board of éach [ ] dlS‘lIlC-t when drawmg ) order for-the’

* salary or wage paymentdieto a ela331ﬁed employee of the dtstnct ‘tnay,
without charge, reduce the ordét ., for the payiient of service foés to the
certified or,recognized; organization as required.in an.organizational .
secunty arrangement between the exclusive, representattve and.a[]¢ chsl:nct
employer:as provided under Chapter 10. 7 (commencing w1th Sectton
3540).0f Dmsmn 4 of Tltle 1 of the Government Code. [Empha31s
added. 1. : : y

Thus, the Commission-fifids that Government Code section:3546; subd1v151onc(a) nnposes
-a new prograiti ‘of higher levél of service upon’schiool ‘districts Within the meaning of
article XIII B, section 6 of the California Constitution, and imposes costs mandated by
the state pursuant to Government Code section 17514, for the following new.activity: .

3 Ibid. : - - |
_ - | 20 | * _ .
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e . Upon receiving.notice from the exclusive representative of a classified public .
school employee who is in a unit for which an exclusive rc'zpresentatwe has been
selected, the employer shall deduct the amount of the fair share service fee _

* authorized by this section from the wages ; and salary of the employee and pay that
amount to the employee orgamzatlon '

This activity does not apply for certificated employees, fee authonty is avmlable pursuant
to Education Code sections 45061 and 87834, o .

" Claimant further alleges that Government Codé section 3546, subd1v151on (a), requires
school districts to make payroll adjustments for service fee deductions to account for fee
reductions or rebates to which the- fee-paymg employees may become entitled. Claimant
alleges that this activity is mandatéd since school districts are required to report accurate
payroll information to their employees and the state and federal govemments %

Govemment Code section 3546 subd1v1sxon (a), recogmzes the nght of employees
paying fair share service fees “to receive a rebate or fee reduotlon upon request, of that B
portion of their fee” determined 1o be beyond the permlssxble scope of the employce

' orgamzatlon s role as exclusive bargaining represéntativé. To impléement these . -
provisions, PERB regulations require the exclusive representatlve to provide annual
notice to nonmembers that are ‘required to pay the fair share service fee of the amount of
the service fee deduction and the calculation used to arrive at the amount of the fee.”® If
the employee dlsagrees with the amount of the service fee’ deduction, the employee may
file an agency fee objection and the exclusive representatlve is required to administer an
agency fee appeal procedure Thé Commiission finds that the requirément imposed by
Government Code section 3546, subdivision (a),'on'school districts to deduct the correct
amount from ‘the wages of thie employee after receiving notice from the exclusive
répresentative of the' amdunt, applies when the agency fee pbjection is resolved and it is
* determined’ that the employeé is entitled to a reduiction of future agency fe¢ deductions. -

But there is no mandate in the statutes or regulatlons plead by the claimant requiring the
school district to make payroll adjustments for rebates, Rather, any rebates are paid by
the exclusive representative, Under PERB regulatlons once an agency fee objection is -
ﬁled, the exclusive representative is reqiired to hold any dlsputed agency fees in an
escrow account for the duration of the dtspute " Escrowed agency fees that are being
challenged shall not be released until after theré is a mutiial agréément between the
agency fee objector and the exclusive representative, or an impartial decisionmaker has

¥ Claimant’s response to draft the Commission analysis, page 5.

** California Code of Regulations, title 8, séction 32992, subdivision ().
5! California Code of Regulations, title 8, section 32994,

2 California Code of Regulations, title 8, section 32995, subdivision (a).
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' made a decision.®® Interest at the Prevailing _rate shall be paid by the exclusive
representative on all rebated fees.

~ Finally, claimant requests reimbursement to “draft, approve, and dwtnbute an appropriate
~ and neutral notice to existing nonmember employees and new employees which explains
the additional payroll deduction for ‘fair share service fees’ for nonmember employees of
* an employee organization.” Claimant argiesthat these activities are “implicit in the
legislation” and are necessary since the employer is respons1ble for changes to employee
payroll amounts. Claimant asserts this activity is required since there is no statutory
requirement for the exclusive representative to provide such notices to employees about
“these payroll ad_lustrnents 35 Neither Government Code; section 3546, nor the PERB
regulations, require schoo] districts to provide notice to its employees regarding the
service fee deduction. If this test claim is approved, however, the Commission can
consider claimant’s request at the parameters and guidelines stage and determine whether
the requested actwmes are a reasonable method of complymg with the mandate to deduct
the fair share’ semce fee in an amount authonzed by Govemment Code seotlon 3546 %

Government. Code Sectlon 3546, Subd1v151ons (b) througt_l ( )

Governmeént Code section 3546, subidivision (b),.describes the pemussrble costs towards - :
which an‘émployee orgamzatlon may apply the fair share sérvice fees. Nothing in the
language of subd1v1$1on (b); imposes any act1v1tles upon school dlstncts '

Subdivision (c)- provndes that the “employer shall remain neutral and shall not parucrpate
" in any election conducted under this section unless required to. do so by the board.”
Claimant alleges that subdivision (c) requires the pubhc school: ernployer to supply
“administrative support” as required by. PERB.” However, PERB has not enacted any
rules or regu]ahons requiring a school district’s participation in an orgamzatlonal security.
election.”® Therefore, subdivision (c) does: not impose any reqmred activities.on. school
districts.

: Govemment Code seetron 3546 subdstmn (d), contains four subparts :
Subdivisions (d)(1) and (d)(2) descnbe the process by which employees in a bargaining
unit may either rescind or reinstate, respectively, an Jorganizational security arrangement.
Such a process includes the submission of a petition to PERB and a consequent ClBCthD
among the employees if the petmon méets PERB’s requirements as promulgated hy its

53 California Code of Regulations, title 8, section 32995, subdivision (b).
% California Code of Regulations, title 8, section 32995, subdivision (c).
35 Claimant’s response to draft the Commission analysis, pages 5 and 6.
% California Code of Regulations, title 2, section 1183.1, subdivision (2)(4).

57 First Amendment to the Test Claim, page 6; claimant’s response to draft the
Commission analysis, page 6.

3% See California Code of Regulatmns, t1tle 8, division 3, chapter 2, subchapter 2 for
PERB’s regulations governing organizational security arrangements under the EERA
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Proposed Statement of Decigion
Agency Fee Arrangements (00-TC-17/01-TC-14)




regulations. -Claimant alleges that subdivisions (d)(1)-and-(d)(2) require school districts
to adjust payroll procedures when the organizational security arrangement is rescinded or
reinstated to comply -with the requirement to deduct fair share service fees in the
appropriate amount from the employee salaries. Government Code section 3546,
subdivisions (d)(1) and (d)(2), however, do not impose any state-mandated activities on
school districts and, therefore, relmbursement is not requn'ed to comply with these
subdivisions.” :

Subdivision (d)(3) prov1des that PERB shall conduct a vote to either rescind or remstate
. an organizational security arrangement if the required number of employee mgnatures on
a petition have been collected. Claimant alléges that subdivision (d)(3) requires school
districts to “supply. any required administrative support as may be required by PERB."%
Claimant asserts that “it can be reasonably ariticipated that if, for example, the Board
determines that the appropriate number of signatures have not been collected, there may
be some inquiry as to the content of the list of employees the school district is required to
provide to PERE ' pursuant to Title §, CCR, ‘Sections 34030 and 34055 61 _ Governmient
Code section 3546 stibdivision (d)(3), however, does not require mlythmg of school
districts, thus any 'mandated activities related to this subdivision would only arise from an
‘executive order. ‘No such executive order is included in this test claim, therefore no
findings can be made that school districts have. relmbursable state-mandated costs to
supply administrative support to PERB.

Subdivision (d)(4) statesthat the'costs of conductmg an electlon to rescind an
' organizational security arrangement “shall bé borne by the board,” while the costs in an
~ election to rescind *“shall be borne by the petitioning party.” The Commission finds that

nothing in the plain language of section 3546, subdivision (d)(4), requu‘es school districts - _'
to perform any activities, .

Fmally, Government: Code section 3546, subdmsmn (e}, requires that the “reeogmzed
employee organization shall indemnify and hold the public school employer harmless
against any reasonable legal fees, legal costs, and settlement or judgment liability arising

from any court or administrative actlon relatmg to the school district’s compliance wnh
this section.” : : Lo

* The requirement for'school districts to deduct the fair share service fees from employee
wages 'in the appropriate aifiount is mandated by Government Code section 3546,
subdivision (a), and not subdivision (d). Thus; the réquested activity to adjust payroll
procedures to the reflect the amount requu'ed to be deducted from an émployee’s salary
because of a rescission or remstaternent of the organizational security arrangement may
be considered by the Commission 2s a reasonable method of complying with Government
Code section 3546, subdivision (a), at the parameters and guidelines stage. (Cal. Code
Regs., tit. 2, § 1183.1, subd. (a)(4).) : :

% First Amendment to the Test Claim-, page 6.
6! Claimant's response to draft the Commission analysis, page 6.
23

: Proposed Statement of Decision
Agency Fee Arrangements (00-TC-17/01-TC-14)




Claimant argues that subdivision (e) requires school districts to take any and all necessary
actions... to recover reasonable lépgal fees... from the recognized employee
organization.”®* Claimant also contends that “the right to indemnification stems from -
this subdivision and the cause of civil action which may result in the indemnification of
the school district arises from this code section, thus making it s a source of costs
mandated by the state.”® Department of Finance rebuts this argument by asserting that
the plain language of subdivision () does not impose any activities on school districts.

The Commission finds that the plain language of subdivision (e) does not impose any
duties on school districts. Rather, subdivision (¢) imposes a requirement on the employee
organization to indemnify and hold harmless a school district for any legal expenses
incurred in complying with implementing an organizational security arrangement. If a
school district asserts its legal right to indemnification, that action is a decision of the
school district and not & mandate by the state. '

Accordingly, the Commission finds that Governmént Code section 3546, subdivisions
(b}, (c), (d), and (e) do not mandate a program, or impose a new program or higher level
of service upon school districts within the meaning of article XIII B, section 6, of the
California Constitution. . '

Government Code Section 3546, Subdivision (f):

Statutes 2001, bhapter 805 added subdivision (f) to Government Code section 3546 “so
that the exclusive representative can comply with the notification requirements set forth

by the United States Supreme Court in Chicago Teachers Union v. Hudson (1986) 89
L.Ed. 2d 232.” : : :

. Claimant asserts that Government Code section 3546, subdivision (f) imposes a staté~
mandated activity on school districts for providing a list of employee home addresses to
the exclusive representative. Department of Finance, on the other hand, claims that the
activity “consists of producing a report which should readily be available through the
school district’s payroll system,”** and that any costs incurred by the claimant in

. providing such a list are de minimis, and should therefore not be reimbursable because
claimant’s costs would be unlikely to reach the threshold for a claim.

Government Code section 3546, subdivision (f) requires school districts to file a list of
employee home addresses with an employee organization selected by an employee
bargaining unit to act as exclusive representative. Prior to the enactment of
Statutes 2001, chapter 805, no statutory or regulatory requirement obligated a school
district to provide a list of home addresses to the exclusive representative. The
requirements imposed upon school districts by Government Code section 3546,
subdivision (f), impose a new program or higher level of service within the meaning of
article XIII B, section 6, of the California Constitution for the following new activity:

62 First Amendment to the. Test Claim, page 8.

53 Claimant’s response to draft the Commission analysis, page 7.

6 Department of Finarice, July 30, 2002 Comments, page 3.
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+-Schoot dtstnct employers of:a-public school employee shall provide the exclusive
' representanve of a public employee with the home address of each member of a
. ' bargaining unit. : -

Govermnment Code sect:on 3546 subdms:on (), also unposes “costs mandated by the
state” upon school districts as- defined in Government Code section 175 14. Govemment o
Code section‘17556; states, in pertinent part: : ‘

The commission shall not find costs mandated by the state, as defmed in
Section-17514; in any claim submitted:by a local agency or school dxstnct,
if, after a heanng, the eomrmssmn finds that:

: (b) The statute or executlve order afﬁrmed for the state a mandate that had
been decla.red emstmg law or regulatton by aetton of the courts

(<) [t]he statute or. executtve order imposes a requuement that 1sfmandated

by a federal law or regulatlon and results in costs mandated by the federal -

- government; unless the-statute or éxecutive ordér mandates costs that
exceed the mandate in that federal law or regulatton :

However, the Commission, ﬁnds that Government Code section 17556, subdmslons (b)
and (c) do not apply in this case,

In Ghicago Teachers Umon V. Hudson, supra, 475 U S. 292 305-07 t.he Umted States.. -
Supreme Court-held that employee, orgahizations. must: (1) establish procedures prior to

. making agency fee deductions which will ensure that the funds from such fees-are not
used to finance 1deolog1oal act1v1t1es beyond the > $0pe 0 of collectlve bargmmng,

® T o

(2) provide agency fee paye (S
agency fee, and (3) &
addressed i 1n a tlmely

In order to: faclhtate thelexeluswe representaﬁve 'S; respon31b1hty to provxde notlce to
nonmember employees rega:dmg the service: fee deductions and the methods used to
- calculate the amount of such fees, Government Code seetlon 3546 subdlwsmn (f)

imposes upon school districts the obhgatlon t
to the exclusive representative. 2
notification requiréments upon the-eémploye¢ 6iganization in orderto comply with federal
case law, the requirement that school distficts provide theémployee organization with a
list of employee home addresses goes beyond mere compliance with federal case law.

In County of Los Angeles v. Commission.on State. Mandates (1995).32 Cal. App.4th 805
817, the court found that'Penal Code sectiofi:987:9, which requires colrities t0 provide
ancillary investigative setvices wheéti préviding:defense services to indigént crithinal

* defendants, constituted & federal mandate.: The ‘court:determiried:that the ' right to' counsel
under the Sixth. Amendment and the due process clause of the Fourteenth Amendment of
the, Umted States CDnStll'l.lthIl mclude “the. nght to reasonably necessary. ancxlla.ty _
services. n8s Accord.mgly, Penal Code sectlon 987 9 “merely codified these constltutlonal '

. % County of Los Angeles, supra, 32 Cal. App.4th 805, 815.
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guarantees,” and thus section 987.9 simply required local compliance with the federal
mandate, % :

In San Diego Unified School District, supra, 33 Cal.4th 859, 889, the California Supreme
Court adopted the reasoning that procedural protections that aremer'elydncidental to the ~
codification of a federal right, and which add only a de minimis financial impact, -
constitute an implementation of federal law not reimbursable under article XIII B,

section 6, of the California Constitution. :

Here, however, while the notification requirements 1mposed on the employee —
organization are mandated by the United States Supreme Court’s holding in Hudson, -
nothing in the Hudson decision impases any. required activities on school districts. Thus,
because Government Cade section 3546, subdivision (f) imposes a new reqmred activity
“on school districts beyond compliance with federal case law, Government Code
section 17556, subdivisioiis (b) and (c) do not apply.” Nor are any othér provisions of
Government Code section- 17556 applicable here; theréfore, the Commission finds that
Government Code section 3546; subdivision: (£) i 1mposes costs mandated by the state
pursuant to Government Code section’17514.

California Code of Regulations, Title 8, Sectmm‘ 34030 and 34055:

PERB has enacted regulanons 1mplementmg the procedures for ﬁlmg petltlons o either
rescind or reinstate an organizational security arrarigement. " Title'8; section 34030, was
added to the California Code of Regulatlons in 1980 and subsectlon (b) was added,
operative J anuary 1, 2001:

RS

organmatlonal securlty arrangement, the employer shall ﬁle w1th the ,
regional office an alphabetical list contalmng the names and job titles or
classifications of the persons employed in the unit described in the petition
as of the last date of the payroll périod immediately precedmg the date the
petmon was filed, unless otherwise directed by the. Board. * -

b If aﬁer 1mt1a1 determmatlon the proof ot‘ support is msufﬁment the
Board may ‘allow. up.to 10 days to ‘perfect ‘theé proof of support

(c) Upon completlon of the review of the proof.of support, the Board shall .
inform the parties in wntmg of the determmatlon asto aufﬁcxency or lack L
thereof regarding the proof of support. -

Title 8, section 34055, was added to the California Code of Regulations, operative
January i, 2001, and.is nearly identical in language to section 34030, except that it
provides that the employer shall file the required list “Within 20 days followmg the filing
of the petition fo reinstate an orgamzatlonal security prov1310n

Cla.unant alleges that section 34030 SllblelSlOﬂ (), and sectlon 34055 subdnnsmn (a),
impose staté-mandated actwmes on school d1stnots to filé a list of employee names and
job titles with PERB. Départment of Fmance on the other hand, contends that only those

66 Ibi
id.
26
Proposed Statement of Decision
Agency Fee Arrangements (00-TC-17/01-TC-1 4)




districts that did not negotiate and implement organizational security arrangements prior |
to the 2000 amendments are justified in claiming mandated costs. Departmeut of Finance
alleges that districts that did negotiate organizational security arrangements prior to the
2000 amendments should not be reimbursed for voluntarily assumed costs.

California Code of Regulatlons, title 8, section 34030, subdivision (a), was enacted by
PERB in 1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational
. security arrangement entered into between a school district and employee organization
was the product of a voluntary agreement resulting from the collective bargaining
process. Statutes 2000, chapter 893, however, required the partles 10 mplement an
organizational security arrangement. :

" Under prior law, a school district retained discretion on entering into an orgamzatlonal
security arrangement with an employee organization. Thus, the provisions of-

section 34030, subdivision (a), requiring school districts to file a list of names and job
titles to PERB upon the submission of an employee petition to rescind an organizational
security arrangement would not have been state-mandated or required. This conclusion
flows from the fact that the decision to participate in the underlying program was within
the school district’s discretion, and thus any downstream requirements imposed within
such a program were also voluntary.®” Accordingly, if the district did enter into'an
organizational security arrangement, compliance with PERB’s filing requirements in
section 34030, subdivision (a), did not constitute a mandate by the state until

January 1, 2001, the operative date of Statutes 2000, chapter 893.

Govemment Code section 3546, subdivision (d)(1), as added by Statutes 2000, -

chapter 893, recognizes the right of public school employees in a unit for which an
employee organization has been selected as exclusive representative to rescind an
organizational security arrangement. Subdivision (d)(1), states that the organizational -
security arrangement required by subdivision (a) of section 3546 “may be rescinded by a
majority vote of all the employees in the negotiating unit subject to that arrangement, if a
request for a vote is supported by a petition containing 30 percent of the employees in the
negotiating unit.” If the organizational security arrangement is rescinded pursuant to
such a vote, subdivision (d)(2) allows that “a majority of all employees in the negotiating
unit may request that the arrangement be reinstated.”s?

Sections 34030 and 34055 implement the provmmns of Government Code section 3546,
subdivision (d). California Code of Regulations, title 8, sections 34030 and 34055
require that within 20 days of the submission of a petition to either rescind or reinstate an
organizational security arrangement, the public school “employer shall file with the

57 Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court
addressed the issue whether legislation imposing certain notice and agenda requirements
on school site councils administering various school-related educational programs
constituted a reimbursable state mandate. The Court concluded that mandatory
“downstream” requirements flowing from a local government entity’s voluntary decision
to participate in an underlying program do not constitute reimbursable state mandates.

% Government Code section 3546, subdivision (d(2).
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regional [PERB] office an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the petition.” The
Commission finds that California Code of Regulations, title 8, sections 34030,

subdivision (a), and 34055, subdivision (a), impose a new program or higher level of
service on school districts within the meaning of article XIII B, section 6 of the California -
Constitution for the following new activity: ‘

e Within 20 days following the filing of the petition to rescind or reinstate an
orgahizational security arrangement, the school district employer shall file with
the regional office of PERB an alphabetical list containing the names and job
titles or classifications of the persons employed in the unit described in the.
petition as of the last date of the payroll period immediately preceding the date the

: petmon was filed. .

None of the provisions of Government Code sectlon 17556 are applicable; therefore, the
Commission finds that California Code of Regulations, title 8, sections 34030,
subdivision (a), and 34055, subdivision (a) impose costs mandated by the state pursuant
to Government Code sectlon 17514. :
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CONCLUSION

. The Commission concludes that Government Code section 3546, subdivisions (a) and (f),
' and California Code of Regulations, title 8, sections 34030, subdivision (a), and 34055,
subdivision (a), impose new programs or higher levels of service for K-14 school districts
- within the meaning of article XIII B, section 6 of the California Constitution, and impose
costs mandated by the state pursuant to Government Code section 17514, for the
following specific new activities:

o Upon receiving notice from the ekclusive representative of a classified public
school employee who is in a unit for which an exclusive representatlve has been
selected, the employer shall deduct the amount of the fair share service fee .
authorized by this section from the wages and salary of the employee and pay that
- o amount to the employee organization. (Gov. Code, § 3546, subd. (a); )

» School district employers of a public school employee shall provide the exclusive
representative of a public employee with the home address of each member of a
bargaining unit. (Gov. Code, § 3546, subd. (£).)”

¢ Within 20 days following the filing of the petition to rescind or reinstate an
- organizational security arrangement, the school district employer shall file with
the regional office of PERB an alphabetical list containing the names and job
titles or classifications of the persons employed in the unit described in the
petition as of the last date of the payroll period immediately preceding the date the
petition was filed. (Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055

subd. (a).)"! .
.. ' The Commission concludes that Government Code sections 3543, 3546, subdivisions (b)
through (&), and 3546.3, as added or amended by Statutes 1980, chapter 816,
Statutes 2000, chapter 893, and Statutes 2001, chapter 805 are not reimbursable state-

. mandated programs within the meaning of article XIII B, section 6, and Government
Code section 17514.

% Asadded by Statutes 2000, chapter 893, operative January 1, 2002.
7 As amended by Statutes 2001, chapter 805, operative January 1, 2002,
_ ' -7'_As amended and operative on January 1, 2001. -
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