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Penal Code Sectl~ns 1405 and 1417.9 
Statutes 2000; Chapter 821; Statures 2001, Chapter 943 

Post-Conviction: DNA Court Proceedings (OO"TC-21, Ol-TC-08) 

County of Lqs Angeles, .Claimant .··· 

E'<ECUTIVE SUMMARY .;· 

The test claim was filed iii Juile 200 i 'by the Colinty 'of Us Angles on statutes thatprovicie a 
post-conviction remedy for convicted felons to obtain deoxynbonucleic acid (DNA) ·testing of 
biofogical evidence: TJ;le,st.~tutr;;s, also ~tllblish procedures and timelipes for the retention: of . 
biologic1:1) evidenc:e. Clainiarit filed a tes.t cl~m amendmr;;nt4i;iNoyember 2001 based on Statutes 
2001, chapter 943 that revfaed the test daim statutes, primarily regarding t4e court procedure to 
obtain the DNA test. · · ·· 

Comments were filed by the Department of Finance on the test claim, with rebuttal co~ents 
submitted by the claimant. Although ·ela:imantdisagtees with·firidiilgs of nomeimbursilble 
activities in the draft staff analysis, no substantive changes were made to the diiift staff analysis .. 

For re!lsons stated in the analysis, staff flp.ds that the test claim legislation imp9ses a 
reimbursable state-mandated program on local agencies within the meaning of article XIII B, 
section 6 of the California Constitution.and Government Code-section 17514 to perform the 
following activities: 

• Representation and investigation: For indigent defense counsel investigation of the DNA
testing and representation of the convicted person (except for drafting and filing the DNA
testing motion) effective January l, 2001 (Pen. Code,§ 1405, subd. (c) as added by Stats. 
2000, ch. 821). 

• Prepare and file motion for DNA testing & representation: If the person is indigent and 
has met the statutory requirements, and if counsel was not previously appointed by the court, 
for counsel to prepare and file a motion for DNA testing, if appropriate, effective 
January 1, 2002 (Pen. Code,§ 1405, subds. (a) & {b)(3)(A)). Also, providing notice of the 
motion to "the Attorney General, the district attorney in the county of conviction, and, if 
known, the governmental agency or laboratory holding the evidence sought to be tested" is 
mandated as of January 1, 2002 (Pen. Code,§ 1405, subd. (c)(2)). 

• Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a 
response to the motion for testing, if any, by the district attorney "within 60 days of the date 
on which the Attorney General and the district attorney are served with the motion, unless a 
continuance is granted for good cause" (Pen. Code,§ 1405, subd. (c}(2}). 
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• Provide prior test lab reports and data: When the evidence was subjected to DNA or other 
forensic testing previously by either the prosecution or defense; the prosecution or defense, 
whichever previously ordered the testing, provides all parties and the court with access to the 
laboratory reports, underlying data, an_d laboratory notes prepared in connection with the 
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code,§ 1405, subd. 
(d)). 

• Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district 
attorney to agree on a DNA-testing.laboratory {Pen. Code, § 1405, subd. (g)(2)). 

• Writ review: Effective January I, 2001, prepare and file petition, qr response to petition, for 
writ review by indigent defense counsel and the district attorney of the trial-court's decision 
on the DNA-testing motion (Pen. Code,§ 1405, subd. (j)). · 

• Retain biological material: Effective January 1, 200i,retairi all biological material that is 
secured ~n, connectic;m with. a felo11y case for. the period of time .that any person remains 
incarce.rated.in connection with that cas.e (Pen. Coqe, § 1417.9, subd. (a)). 

Staff finds that all otlier statutes."in the test clilim, including holding a' hearing on tli.e.DNA
testing motio~, are iio~.a re~b~saqle state-mandated ~rngram withlt{ihe mean!ng' of article 
XIII B, section 6 and Government Code section 17514:] · · · 

Recommendation 
. ' . 

Staffrecomme,nds that the Commis.sion adopt this analysis and partially approve the test claim 
for the activities listed above, , . 
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-STAFF ANALYSIS 

Claimant 

County of Los Angeles 

Chron-ology 

06129101 

08/0~/01 

09/05/01 

10/17/01 

11/09/01 

12/19/01 

02/15/02 

08/21/03 

09/24/03 

10/30/03 

02/13/64 

03/15"104 

05126106 

06/16/06 -· u~ 1·· 

07/7/06 

Background 

., .. 

Test Claim filed by County of Los Angeles, Claimant 

Department ofFmimc~,~-ti~nrits comments on the te_i;t claim 

Department of Corrections submits a letter on the test claim 

. Clhlmarit submits reQtlttal c_omme~-~.9nfu~ state agency comments 
- . • : ! ~. . ;-. ' .• 

Claimant submits amendment to test claim 

Department ofFman'ce submits corillrteiltS;oil the test claim amendment 
. . . ': : ; ' ;.~ ~ . ' .. 

Claimant files rebuttal comments to the Dept. of Fmance comments · 
,. ·- ' .. . . . . . -. . : 

Conwtls!lion staff.requests ad,ditional information from-<;laimaI).t 

Claimant provides additional iriformation·on the claim 
. - -

Claimant submits additional docuinents 

Commission -staff requests state agency comments o~ daunant' s submissfons 

N:o comments received, record is.closed _-

Commission staff issues 'draft staff analysis on the test claim 

Claimruit-~ubmits conunerits on the diaft ~taff arial~sis 
. :~· - . '. . ; . . ... . : . . ' . -: :• f .. , ' .. " -.· . . 

Commission staff issues final staff analysis and proposed Statement of Decision 

Test Claim Statutes 

In 2000, the Legislature enacted the te~t:clai~ s~)Ut~s as a pqst-conviction remedy for convicted 
· fekms to,ob.t!l_iP,..d~9?'yribonµcleic_ llCid (DNA) ~~Pn,g, ()fbiolo~ic~ eviq~nc~. Tbe,PN_A-testing 
motion is a separate civil action1 and not part of th~ originril ctjffim~l af?tion.2 .The statutes also 
establish procedures and timelmes for the retention of biologicai evidence. · - -

The post-conviction remedy applies to cases where biological evidence is available and is 
previously untested or tested by a less reliable test, and where identity of the perpetrator was an 

1 As defined by Code of Civil Procedure section 30, a civil action is "prosecuted by one party 
against another for the declaratiol):, enforcement, or protection of a right, pr the redress_ or 
prevention of a wrong." 
2 As defined by Penal Code section 683, a ~riminal a~tion is "the proceedmg by which a party 
charged with a public offense is accused and brought to trial and punishment. .. " · 
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issue. The test claim statutes specify how a defendant files a motion to obtain DNA testing and 
what conditions must be met before the court grants the testing motion. 

In 2001, the original test claim statute was amended (Stats. 2001, ch. 943) to clarify that the 
defendant's right to file a motion for post-conviction DNA testing cannot be waived, nor can the 
right be waived to receive notice of a governmental entity's intention to dispose of biological 
material before expiration of the period ofimprisonment.3 

. 

Appointment of coun'sel for indigent defendants: The original statute required the court to 
appoint counsel for the convicted person who brings a motion under this section if that person is 
indigent.4 In 2001, the Legislature added a new subdivision (b) to section 14055 to clarify this 
right to counsel. The amendment specifies how an indigent convicted person requests 
appointment of counsel and establishes appointment criteria for the court. The amendment also 
specifies that counsel investigates and, if appropriate, files a motion for DNA testing, and 
clarifies that representation is solely for the purpose of obtaining DNA testing and not for any 
post-conviction collateral proceeding. 6 

. 

Motion for DNA testing: The original statute established a procedure for the defendant to obtain 
DNA testing of biological evidence. As a result of the 2001 amendment, an indigent defendant 
can request counsel to investigate and prepare this motion. Section 1405, former subdivision (b), 
now subdivision (c), establishes the following requirements for the motion: 

I. A written motion shall be verified by the convicted person under penalty of perjury and 
shall do all of the following: 

A. Explain why the identity of the perpetrator was, or should have been, a significant 
issue in the case. · · 

B. Explain, in light of all the evidence, how the requested DNA testing would raise a 
reasonable probability that the convicted person's verdict or sentence would be more 
favorable if the results of DNA testing had been available at the time of conviction. 

C. Make every reasonable attempt to identify both the evidence that should be tested and 
.the specific type of DNA testing sought. 

D. If prosecution or defense previously conducted any DNA or other biological testing, 
the results of that testing shall be revealed in the motion, ifknown.7 

· 

E. State whether any motion for testing under this section previously has been filed and 
the results of that motion, if known. 

3 Penal Code section 1405 was techriically amended by Statutes 2004, chapter 405. Staff makes 
no finding on this amendment. 
4 Penal Code section 1405, subdivision (b), formerly subdivision (c). 
5 All references herein are to the Penal Code unless otherwise indicated. 
6 Penal Code section 1405, subdivision (b)(4), as added by Statutes 2001, chapter 943. · 

7 Former Penal Code section 1405, subdivision (a)(3). 
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2. Notice of the motio"n shall be served on the Attorney General, the district attorney in the 
county of conviction, and, if known, the governmental agency or laboratory holding the 
evidence sought to be tested. 8 

· . · , 

Responses to DNA-testing motion: Once a motion is filed, the statute provides that responses, 
if any, shall be filed within 60 days of the date on which the Attorney General and the district 
attorney are served with .the motion, unless a continuance is granted for good cause. 9 

· 

Access to lab reports alid data: If the court finds that the evidence was subjected to DNA or 
other forensic testing previously by either the prosecution or defense, it shall order the party at 
whose request the testing was conducted to provide all parties and the court with access to the 
laboratory reports, underlying data, -and laboratory notes prepared in connection with the DNA or 
other biological eyidence testing. 10 

. . 
.. 

Hearing:.Th,~ c,~1:'!1'..'.~!n i!~ 4is~retion," may order ;i.,he~? on the motion. The s~~te 
originallY. s_tii.tea, .'.'the j'udg~ who· conducted the trial shall. hear the motion, unless the presiding 
judge det~rrninci~' that juqg~'is iiri~vaii.ati1~: 'upori request of either party, the court mafotder, in 
the interest of ju$tlce~tb.afili.e' cori.victed persoftb~'presen'.t at the hearfu.g of'i:he motioii." The 

' ~_:··:·\·.:-······~.; ... -~~('"-;'("_ ........ '. ·~ .-.·_ .. '.·_,··~· _;· - - _ .. ,. ,;· .. , .. . 
2001 statute amendS'the 'fir8t sentence regardilig;'heanrig the motion as follows: "The motion 

· shaii he ~biifd. by ~djudg~·\¥h1

6 c6hdfrc~e4'ffi'~ trial, or accept~d the convicted pers0n11.f plea of 
guilty or iloz~· co~ten'dre, liliie§~ ' .... "11 . ' . . . ' ., ' ' ' .. 

s Criteria for gr1mtigg Q~A-testing motion: Subdivision (f) of section 1405, (formerly subd. 
( d)) state-s that "[t]he cofut shfill gfant"ilie ·ni~tjon fod).NA testing if it determines all' o'filie · 

.. 
' 

following have b~en established.:' ' ' ' ' 

. '(i) 

(~) 
.;, .. 

. ,;.-,;..~ 

P> 
(4) 

The dvidehce to be' t~sred is availablri and ill a· coridition that woul'dpei:mit the DNA 
testirig't~qu~~fglfm th:~' motion .. ·... .. ' '' · ... ·!' ' 

'. :; . ~ ':! ," i .. ' . : ~- .i , ' • . . . , ; i· ~ I: . " .• . . • · •• ~ , °': , 

The evidence to be tested has been subject to a chain of custody sufficient to establish 
it haS;not' beeri' substiti.ited;: tampered vvith, replaced or altered in any ma:teriitl aspect. 

TI:lC. idehtjty ofth6 perp~trator ofthfcrifu~ was, or should have been~ significant 
issu'e in ti:ie casci; ' . '. ' . . ' ' 

The co~~cted p~rson has made ~ prim~ facie s}J.owing that the evidenc~. ~o~ght t~ be 
tested is material to the issue of the convicted person's identity as the perpetrator of, 
or accomplice'to, the crime; special circumstance, Cit erihancement allegation that 
resulted in the conviction or sentence. . - - , ,- ·~ _, - : - , 

(S) The requested DNA: testing result~rwould raise a reasonable probability that, in light 
of all the evidence, the convicted person's. verdict or sentence would have been more 
favorable if the results of DNA:. testing had been available at the time of conviction. 

8 Penal Code section 1405, subdivision (c)(2), formerly subdivision (a)(:i). 
9 Penal Code section 1405, subdivision (c)(2), formerly ~ubdivision (a)(2). 
10 Penal Code section 1405 subdivision (d), formerly subdivision (a)(3). 
11 Penal Code section 1405, subdivision (e), formerly subdivision (b). 
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The court in its discretion may consider any evidence whether or not it was 
introduced at trial. 

(6) The evidence sought to be tested meets either of the following conditions: 

A. It wa.s not tested previously. :·" 

B. It was tested previously, but the requested DNA test would provide results that are . 
reasonably more discriminating and probative of the identity of the perpetrator or 
ae<;omplice or have a reasonable probability of contradictip.g priqr test results. 12 

. (7) The testing requested employs a method generally accepted within.the relevant 
scientific community. · · · 

(8) The motion is not made solely for the purpose ofdelay: · 

DNA testing & results: Subdivision (g) of section 1405 (formerly subd. (e)) states: 
. ,_·::,··:. . . · .. " . ···: .- ; . . ,·, i . ' 

0) Jf the cqµrt grants t]le moti<;m for DNA testipg, the court order sl;ajl,ideiltj,fy the 
specific ev{ct~~e t9 be tested_ anci th.e p;NA ~echiiolfi~r ~g,b.e. 11s7,?~ .. c2YTJ+eJe#~g sha1.I .. 

. be co~du'1ted}?Y a l~\:>9F!ltol}'.1!1Utl1all~.agr:e~ upo~ !>t th~ d1~rri~~,l!-Ji<>~J~~ 1?· a nopc,;i.pital 
. c1w91 or the ~~l]WY Gen,~ral.1P .~ cap~~hcWi~~ ;'Wg the B~r~~n fi11:11~ th~, piq~pn .. If the 
p~ie~ pannor.a~re, the co)lft'~ order s~ll desi~~~e.t);i.e labo~atqfY,tC> 9pngu~~.,the testing 
and shiill consider designating'a laboratory accredited br'tl:ieA~µieriC:AA ~oeiefy 9f Crime 
Laboratory Directors Laboratory Accreditation Board (ASCLDILAB); '"· · •·· · · 

!'•1 1•··. o •• (" 1,.~it"~(-· '·-T .'/:<;",,..t.··~· •" J ~ ... 

Subdivi~ion. (k) of secti9n 1405 (formerly,subd. (i)) provide's tpJ!.t'the testiiig be done as soon as 
practicable; 'but authorizes the court to expedite testing 'in the 'iriteres~ ofj~stice.' 

Sub<¥'1sipn, Q1).,o,fseqqo~ 14q5,(f?ITI.'.~~}Y ~bd. (f))rt'.quµ:~s ~estry;s~I,ts tq "p~ ,WY>: disclosed to 
the person filmg the mot10n, the d1stnct attorney, and the Attornf:Y G~~~ral.. If,~~que_sted by any · 
party, the court sha11 order production of the underlying laboratory ~ta and ri9tei" 

:~i· ·: .• ('. ·:,~ .... -~·;{'·. ··~·'"'. .i ' ''·!!·;; . . ;:·.-. .-·: -~ :!--: .- . . '.f~;·, 

Cost~orDNA tes.t: .Sµbdivision (i) of section 1405 (fo:rrneyly supd.;.(g)) requires,th\'l cost of the 
DNAt~sting to be borne J;>y; ~f:: state. or th~ ~PPH?a_iit, "as the qom;t.D;l,l!-Y orde.r .in. thejilterests of 
justice, if it is shown that the applicant is not indigent and possesses the· ability to pay. However, 
the cost of any additional testing to be conducted by the district attorriey'or Attorney General 
shail. riot be borne by the cbnvfoted person.;, . ' : " ,· " ' ' 

. ," ·~ .. · ·~ •\ . , . • . -. :...• - I' ; ; . . ~ , 

Judicial ~eyiew: Sub\iivision (j) of seption·.1405 (formerly-subd. (h)) provid~s ~ foliows: 

An order granting or denying a motion for' DNA testing under this section shall 
not be appealable, and shall be subject to review only througll petition for writ of 
maridate or prohibition filed by the person seeking DNAtesting, the district· " 

· attorney, or the Attorney General. Any such petition shall be filed within 20 days 
after the court's order granting or denying a motion for DNA testing. In a non-

. capital case, the petition for writ of mandate or prohibition petition shall be filed 
in the coUrt of appeals. In a capital case, the petition shall be filed in the Supreme · 
Court. 

12 Statutes 2001, chapter 943 substitUted "It" with "The evidence" and renumbered the· 
subdivision. 
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Exempt from public disclosure:_ Subdivision (1) of section 1405 (formerly subd. G)) provides: 
"DNA profile information from biological samples taken from a convicted person pur8uant to a 
motion for post-conviction DNA testing is exempt from any law requiring disclosure of 
information to the public," 

Severabillty: According to subdivision (n) (formerly subd. (k}), section 1405 is severable, and if 
-any provision of it or its application is held invalid, "that invalidity shall not affect other -
provisions or applications that can be given effect without the invalid provision or. application." 

Retain biological evidence: Penal Code section 1417 .9 states that the "appropriate" 
governmentatentity shall retain any biological evidence secured in connection with a criminal 
case for the period of time that any person remains incarcerated in connection with that case. 
The Attorney General's Office has stated that this retention is limited to felony cases. 13 

Subdivision (a) of secti(l!l .1417 .9, ,further states that ''[ t ]he gqyemmental entj.ty shal,IJ1ave the 
discreti,oll ~ det~mUn.e hqw the evidenc_e is retaine4:::, provided that the.evidence' is retained in 
a conditioii.suititbhdbiDNA testing." · - -

Subdiyisi6n {l;>) ~uthofud~ the g6~e~enta1_ entity.to ~spos~ ofbioiogi~al material b-efo~ the 
expiration _o.'f the period of time if the fq)!O~in~ ndtificati~n coll.diti_<m{ate met. _ - -

_ (1) The governmental entity has notified all ofthe following persons of the provisions 
- of this section and of their intention to dispose of the material: any person who as 

:·~ ;•-.:i.- a result of a felony.conviction.in the case is currently serving.a temi·of 

.·. ~ 

-· imprisonment and who-remains incarcerated·in connection with the case, any 
counsel of record; the public-defender in the county of conviction, the district 
attorney in the county of conviction, and the Attorney General. 

(2) The notifying entity does not receive, within 90 days of sending the notificatiqn, 
any of the following: 

,. ,. -·. 
(A)A mp#on'fi}e~ pqrauaµ,i, ti;> section 1405, how~y~t, upon filiilg of that_ __- _ 

applicagqn, tile govenih1¢ntiil entity sbaJl retairi the material only'u,r#j.l t}le 
l!:h 

tilne that the court's denial of the motion is final. ., 

(B) A request under perialfy of perjury' that the material not be di;:stroyed or _ 
disposed of because the declarant will file within 180 days a motion fofDNA 
te$~g_pursuan~ to section 1405 ¢.at is followed within 180 day$ py a .II).otion, 
for DNA testing pursuaµt .to sectio!l 1405, unless a rl)quest for an extension is 
requ,ested by the convict(,ld ·P.~rson an~ agreed to. by the governµiental entity in 
possession.of the evidence. - - · 

( C) A declaration of innocence under penalty of perjury that has been filed with 
. the court within 180 days of the judgment of conviction or July 1, 2001, 
whichever-is later. However, the court-shall permit-the destruction of the 

· -evidence upon a showing that the declaration is false or there is no issue of 
identity that would be affected by additional testing. The convicted person 
may be cross-examined on the declaration at any hearing conducted under this 

13
- 88 Opinions of the California Attorney General 77 (2005). 
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section or on an application by or on behalf of the convicted person filed 
pursuant to Section 1405. 

(3) No other provision of law requires that biological evidence be preserved or 
retained. · -' - . ' 

The 2001 amendment added subdivision (c) to section 14i 7.9 to state, ''the right to receive notice 
pursuant to this section is absolute and shall not be waived. This prohibition applies to, but is not 
limited to, a waiver that is given as part of an agreement resulting in a plea of guilty or no lo 
contendre." · · -

A sunset clause in the original version-of section 1417.9 would have repealed it on January 1, 
2003, but the sunset clause was removed by Statutes 2002, chapter 1105. 

Preexisting Law 

Preexis,tlliK.~~1te: lll'f p~qvi9es ,pmced~es whe~f:~Y ll defendant may apP~al. IJ,- c?~viction. 14 
_ 

Preexisting state law also specifies the conditfofui under which a nevv ajal i_s ~ted~ as foll_ow~_: 

"ijhen a yerdi~~ ha~ been rendered_ ()r a finding m~!fe agaipst a ciefe11cia,n.t, ~e. po'1rt may, 
upon his at,-pl~~atic;>ri,_~aD.t a_Iie_w tiiaJ., \~ ~4~ cfiSe ,9Jwhe11 ne,_W e~idenc~ i_s discovered, 
material to the defendant and which he could not, With reasonable diligence, have 
discovered and produced ·at the trial. When a motion for- a new trial is made upon the 
-ground of:newly discovered evidence, the defendant must produce· at the hearing, in 
support thereof; the· affidavits of the-witnesses by•whom such evidence is· expected to be 
given, and if time is 1required bythe defendant to procure such affidavits; the court may 
postpone the hearing of the motion for such length-of, time as, under all circumstances of 
the case, may seem reasonable. 15·- - · - ---· - ··- · _ _ _ - _, 

Claimant PoS'itloli · 

Claimant alleges tha,t tl:ietest clain,1 statµte~ impose a reimbursa,l:>J.e ro~d!,lt,e_un~~:r section 6 of 
article XIlI ll .?.f tile, _Califoinill, Constitiiti9n. ~er describing,~~ test eiai#i _sta,fut~~· claimant 
enumerates riew duties for various county departinents as a r~$ult of the test claim statute. 

· For the District Atto_mey ~d Public__Defender (for indige11t defendants), claimant alleges 
activities related to the following: 16 

_ _ . . _ ~ __ 

• Initial Coil tact.:..:: Writing or respondlng to initial correspondence frorri inmates, attorneys 
or otherifseekiiig inforinatioti regarding :Penal' Code sectioii'l 405 and 1417 .9. 

• Investigafuig Claims - R:eading letters from inmates or others writing on behalf of -
inmates, retrieving and reviewing court files, trial attorney files, appellate counsel files, 
researching' legal, technical and scientific issues, interviewing witnesses, subpoenaing 
records and preparing to write a motion pursuant to Penal Code section 1405. Meeting 
with inmates in person or on the telephone as well as written consultation . 

. --

1-4 Penal Code section 1236 'erseq .. 
15 Penal Code section 1181, subdivision (8), as amended by Statutes 1973, chapter 167. 

16 The test claim includes detail for each of the bulleted activities. See Exhibit A, pages 113-118. 
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• Preparing Motions - fucludes preparing motions pursuant to Penal Code section 1405 
and responding to notices sent pursuant to Penal Code section 1417 .9. 

• Meet and Confer - Consultation and meetings with the trial attorney, appellate counsel, 
representatives of the P,ublic .Defender's Innocence Unit, the Post-Conviction Center, the 
District Attorney's Office, the Attorney General, and individuals from other Innocence 
Projects. . " . 

• DNA Source Identificatfon and Tr~cking- Meeting with judges, clerlcs, law 
enforcement perspi;mel regardijig preSe!Vation of evidence and locating evidence, toutjng 
law enforcement iabs and.storage facill.ties. · · 

• Deve~Qpment and Procedua:~ - }'reparing protocols, .~dministrative forms, meeting with 
SB 90 adviser and one-time activities asso.ciated with s~tting up the Post-Conviqtion 
DNA unit within the District Attorney's Office [for Public Defender services; the activity 
claimed is "one-time activities associated with settiilg up the unit."] 

• Court - Time spent in coi.p:t iµ,cll.ld~g b~t.notliritlt¢ to app9ingnent, pf counsel, filing of 
motions and litigation associated with inoti~ruf pmsuarit to Penal Code section 1405 and 
1417.9. . . . ' " . " ... 

•. Travel - Travel-related expenses associated with meeting with iniliate in "connection with 
preparation of 1405 motion. · · · · · · 

• DNA testing rimdalltY selection - Travel, iodging tfud relat~a expenses assbdated with 
:u;. ""ifesearch and becoming conversant in newly developed technological advances in the 

·~·field of DNA analysis. · '0:(, 

F~r thi(Sheriffs Department Crime Laboratory, claimant alleges activities telated to the 
followiiig: ·, 

• Pe:vel.oppoli~ies a;id pro~e~iue~ (one rune !icmyit)'). · . 
• Meet aiid'confer with attorneys regardmg the c.oordination of efforts in 

·implementing the subject law (one time activity). · · 
• .ibistrlbute the State'Attorriey General'.s'Office recomnietidatioiis for compliance 

:.'Witli'the)aw17 induding" the evidence retention condi~iins (one time activity). -
'• Tr'aip i.tiv~sngative personnel arid ilie'sta.ff of other law enforcement thatttse the 

criitie'fah.' : · · · · ·- ·· · · · · 

• initial contacts for permissiori.'to'dispose of biological evidence. · 
• Identify and track evidence for proper retention and storage. 
• Respond to request.for biological evidence held. 
• Respond:ro requests for the analysis of evidence' held. · 
• Meet arid corifof with parties to detennine the suitability of DNA testing on 

retamed:eviderice. 
• Prepare and track biological evidence sent to lab for DNA testing. . 
• Court testllhmi.y on chain of custody and disposition of biological evidence{ . 
• DNA testing required of the Sheriffs Department not reiit1bursed by the Court. 

17 This document is attached as Exhibit J. 
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For the Sheriff's Department Central Property and Evidence Unit, claimant.alleges 
activities related to the following: ,. 

• Develop policies and procedures (one time activity). 
• Meet aricf confer with attorneys regardiiig the coordination of efforts in 

implementirig the subject law (one tilne activity). 
• Distribute tjie State Attorney General's Office r~commendations for compliance 

with the law18 including the evidence retention condi.fi.ons (one time;activity). 
• Train evidence and propert); custodians on storage and notification methods and 

procedures (one-time activity). 
• Desigtl, develop, and.test computer sofuvate and equipment netessliry to l.denfi.fy' 

and retheve biological _materials (orie~time acti~ity). 
• Initlill contacts to specified part_it;s to seek pemiis~ion to dispose of biological 

evidence. · 
• I~eiltify .arid tnick ey1dence for p~ope(reteritiori and storage. 
• Respond to request for bioloiicai' evid:en~e held. · · · . 
~- ¥aintain b~ol9gi".al evidence ip._refrigeratedJacilities, and add and maintaiJ?. 

refrigerated facilities. · · . 
• Court tes~ony on c1111µi of custociy and disposition qfqiolc)gi,qa} ~ideµce: 

,. . . ' ' ·-.··.. . . ' 

The claimant stated that it is incurring costs well in excess .of $200 annually, the standard 
at the time the test claim was filed. 19 The claimant estimated that costS for the public 
defender would be $521,234for fiscal year 20QJ-2002. 

. .. ' 

In its October 2001 response to Department of Finance comments, claimant states that the 
program is a new program or higher level of ~~rvi.9~· and npt ~er~ly extensiOJ:¥! of "tqe 9_~ginal 
duties of trial counsel or extensions of the origmru case. Claimant' supports tliis conter:itioh as 
specified in the anal);s1s ·below: .. · ·· · · · · · · · ·.- · 

·•· 1;· 

In November 2001, claimant ai;nended the. test claim to.a,~d Statµ~s 2001, chapter-943. This 
statute amended.Sec;tio111405 to est~plish a procedµre for appoin,ting counsel to inyestigate and 
prepare the DN.f\-testing motion S() that counsel is appoint~4 before.a motion_is ¥.Ied(1pl}ike the 
prior version of 1405, in which, according to claimant, colJI}sel was appointed aft~r fHing_the 
motion). Claimant also alleges activities. from ameQcied section 1417.9, subdivi~ions (c) and (m) 
as follows: ,. . . . . · .. · · · · 

!•'·' ;.· 

Section 1417 .9 is also included in this amendment as Chapter 943, Statutes of 
2001, further expands the duties oflocal government to include.those persons 
who may have waived certa~n :rights. . .. Therefo.re, as amended herein, the 
County is now required to provide more service - to provide notice to those with 
waivers as well as. those without such waivers. In addition, as amended herein, 
the Countymust provide seryices m inv,estigating and filing motions for post-

18 This documentis attached as Exhibit J. 

19 The current minimum amount'is $1000 (Gov. Code,§ 17564). 
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conviction DNA testing to more indigents - now including those waiviri.g rights as 
set forth in new Section 1405(m) .... "20 

· . ·. 

In response to a request fot further information from Commission staff, claimant stated in 
September 2003 that the Public Defender's Office received a one-time grant from the Office of 
Criminal Justice Plannin'g for $160,000 to represent former clients who request counsel pursuant 
to Penal Code section 1405. · ·· 

In comments. submitted June 16, 2006 on th.e draft staff analysis, claimant agrees with the .. 
activities that staff finds reimbursable. Claimant disagrees, however, with staff's conclusions · 
regardirig activities found not reimbursable: holding a hearing and appointing counsel when · 
counsel has previously been appoirited. . 

State Agency Position 

In comwents subm~tted ,iµAugust 2001 011 the original test claim, the Department ofFina.µce 
(Fin~ce) s~~~s, .19-,a~. while the test claWtJD!lY have res1,11ted in. a state mand!lt<?, "the .~~~yitif:S 
described in the.,test claill'! go not.constitute a new program or activity or a reimbursal?Ie. cost." 

Finance stites that the test clailn activities ate "a proc_edure extension of the original trial" and 
goes on to state: "The petition involved is only raising examination of original evidence using . 

.. technology not available at the time of the original case, thereby raising in question a material 
ii and substantive issue to the original crimirial charge and verdict." Finance concludes, therefore, · 
.";\ that the activities are existing responsibilities oflocal government. 

'' The Department of Corrections also submitted a ietter in August 2001, stating, "CDC takes no 
"·~ position on the merits of the County's test claim." 

:;" In December 2001, Finance commented on !}le. test claim amendment, stating-that it concurs that 
Statutes 2001, chapter 943 create a reimbursable state-mandated local program for the f~llowing 
activities pied by'claimant: 

• Appcilritirtg potiflsel to' ihyestigate and fi'ie a: motion, if ~ppropriate,foi: pdst-conviction 
· DNA i~'StP1~/9r in~igent corivitt~d persons. ·· .. · · ' · 

• Providing notices to. indigent convicted persons, who may have waived their rights. as part 
of a plea agreement or plea of no lo, contendre, that their right to file a motion for post
conviction DNA testing cannot be waived. 

No other state agencies submitted comments on the claim, nor did any comment on the draft staff 
analysis. 

·
2° County of Los Angeles, test claim amendril'eht (Ol-TC-08) submitted November9,2001, 
page 5. · · 
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Discussion 

The courts have found that article XIII B, section 6 of the California Constitution21 recoFizes 
the state constitutional restrictions on the powers oflocal government to tax and spend. "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B. 
impose."23 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 

k ~ . tas . · . 

In addition, the required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously required level of service. 25 

· 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.26 To determine ifthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 

21 Article XIII B, section 6, subdivision (a), (as amended in November 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention offunds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January I, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January I, 1975. 

22 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
23 County of San Diego v. State of California (County of San Diego)(l997) 15 Cal.4th 68, 81. 
24 Long Beach Unified School Dist: v. State of California (1990) 225 Cal.App.3d 155, 174. 

25 San Diego Unified School Di~t. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
26 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffinning the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
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legislation.27 A "higher level of service" occurs when the new ''requirements•were intended to 
provide an enhanced service to the public."28 

. · • 

· Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.29 · · · 

The Commission is vested with exclusive authority to adjudicate disputes over' the existence of 
state-mandated progx:ams.within the meaning of articleXIII B .. section 6,30 In making its 
decisions, the C.o~ssfon mµst strictly constrµe article XIII B, ·section 6 and not apply it as an 
"equitable reniedy to CUre. the perceived ullfairness resulting from political decisions Oll funding 
prioritie.s.';31 · · · · · · · · · 

Issue 1: Is the test claim legislation subject to article XIUB, section 6 of the . 
. California Ctinstitution.? · 

A: Activities in section 140S mandated by .the state 

. AS enacted by Statutes 2000, chapter 821, section 1405 read, in part,~ follo~s: 
(a) A, pei;son .who was convict~d '~:fa f~lony and, 1~ ,currently s,ezyfug a: tern;i o.f 

. itµP,ri~onmel1t inay make a writti;in m9tiQ.n before· iii~ i:rial court ,tq~i:eritere.~ t:h¢ 
. judgi:peilt of co11viction in his or her case, for perfo~iip:ce of forensic ... (PNA) 
tes~g. [~ ... [i[j · 
( c) rh~· ~~.shall appqmt counsel for the convicted p~rson who brings a· motion 
uqd~r this. seqtion if tha~ :person is. indigent, · . . ... . .. . 

SubdivisiOns (a)(l) arid (a)(3) ofsection 1405 (currently subd. (c)(l)) specifies tb.e content of the 
motioh, stating it 'must: . · · 

A. Ex:P'ik'wh\hhe identify of the perpfitratot was, or should have b~eli, a.significant 
issue in the case. · 

· ,:· Bi· Explairi; in light of all the evidence; how the requested DNA testing wquid raise a 
'' reasonable probabilify that the conVicted person's verdict or sentence· would be more 

favorable if the results of DNA testing had been available at the time of·conviction. · 
. C .. fylake ey~ry r~.~son~l?l,~.~.ttertlpt to identify both the evi,dence thatsholild be tested and 
.. . . the ~p~cific,.type ()f:P_NA testing $QU~t. · · . . 

. ..· ' . ,,, - ' '· .. 

27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 CaJ..3d '830, 
835. . . . 

28 San Diego Unifiefl Schpql Dist., supra,, 33.Cal.4th 859,.878. . ' 
29 · .:>'" · .... ... • ·· · r· · ., 

County of Fr~nq v .. State ofCaliforn.ia (1991) 53 Cal.Jd 482,:487; C()unty ofS,onoma. v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections.175.14 and 17556. · 
3° Kinlaw~. State ~f Calif~fnia .. (.199~) 54 Cal.3d 326, 331-334; Gcivemnient Code sectio~s 
17551~17552... . 
31 County of Sonoma, supra, 84. C~l.App.4th 1265, 1280, ci~g City of San Jose v. Sta;e of 
California (1996) 45 Cal.App.4th 1802, 1817. " . 
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D. If prosecution or defense previously conducted any DNA or other biological testing, 
the results of that testing shall be revealed in the motion, if known. 

E. State whether any motion for testing under this section previously has been filed and 
the results of that motion, if known. 

The court grants the motion if it makes eight findings, as specified above (pp. 5-6). 

Claimant seeks reimbursement for the activities of writing or responding to initial 
correspondence from inmates, attorneys, or others seeking information; investigating claims, 
preparing motions and meeting and conferring with counsel. As indicated by claimant, the 
indigent defense counsel appointed to investigate or file the DNA-testing motion is a public 
defender or otherwise provided by the local government. 

- This issue is whether subdivisions (a) and (c) of section 1405, as originally enacted in 2000, 
mandate an activity on the local entity. Staff finds that subdivision (c) does, based on the plain 
language in subdivision (c) that "the court shall appoint counsel."32 

As to preparing, filing, and giving notice of the motion, subdivision (a) originally stated that it is 
the person convicted of the felony who does this rather than the indigent defense counsel. 
Therefore, drafting the DNA-testing motion is not a requirement on local entity in the original 
version of section 1405 (this was changed by the 2001 amendment, as discussed below). 

Additionally, although this original statute did not expressly articulate the requirement for 
counsel to 'investigate' the claim (prior to the Stats. 2001, ch. 943 amendment), the eight 
findings the court must make to grant the motion were stated in subdivision (d), (now in§ 1405, 
subd. (f) -- see pp. 5-6 above). In order to represent the convicted person and advocate these_ 
findings to the court, counsel would need to investigate the case, since he or she has a duty to 
"present his case vigorously in a manner as favorable to the client as the rules oflaw and 
professional ethics will permit."33 

Staff finds, therefore, that indigent counsel representation and investigation of the DNA-testing 
__ (except for drafting and filing the DNA-testing motion) is a mandated activity in the original test 

claim statute: Statutes 2000, chapter 821,-effective January 1, 2001. 

As amended by Statutes 2001, chapter 943, subdivision (a) of section 1405 states, "A person who 
- was convicted of a felony and is currently serving a term of imprisonment may make a written. 

motion ... for performance of forensic ... (DNA) testing." Subdivision (b )(3)(A) of se_ction 1405 
was added as follows: 

Upon a finding that the person is indigent, he or she has included the information 
required in paragraph ( l ), and counsel has not previously been appointed pursuant 
to this subdivision, the court shall appoint counsel to investigate and, if 
appropriate, to rue a motion for DNA testing under this section and to represent 

32 Cf. San Diego Unified School Dist., supra, 33 Cal.4th at page 880 states: "Accordingly, in its 
_ mandatory aspect, [the test claim statute] ... appears to constitute a state mandate, in that it 

establishes conditions under which the state, rather than local officials, has made the decision 
requiring a school district to incur the costs of an expulsion hearing." 

33 Norton v. Hines (1975) 49 Cal.App.3d 917, 922. 
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the person '~olely for the purpose of obtaining DNA testing under this section. · 
[Empha8is added.] 

According to ~e 2001 a~e:ndment in subdivision (m) ofsectiori f4o5, the "rlgh_t to file a moti~n 
for post-conviction ONA testing is )lbsoIU~e and shali.not be waived ... [including] a waiver that 
is given as partqf an agreementresulting_in a plea of guilty orriolo contendre." Morec>Ver, the 
Second District tourt of Appe:a.l has held that a trial court does not have discretion to deny a 
motion for the 11pp9intment of counsel .tinder section 1405 where the petitioner's request ~eets 
the statutory critena.34 

_ _ _ . _. _ · _ _ _ _ 

Even though the indigentcdefense counsel files the DNA-testing motion "if appropriate," staff 
finds that preparing and filing-the motion ismahdatory. As stated above, an attorney's duty is 

. "to present his case vigorously in a manner as favorable to the client as the rules of faw and 
professional ethics will permit.''35 Becaus_e whether or not to file the DNA testing motio_n is a 
matter of professio~aljudgip.~~t, the ~n,ciigent_defe:nc;,!1 counsel) duty, to file ,it, if, appropria,t¢, is 
not truly discrrtionary .. Rathrr, it i~ .. ~n ac:Vvify man.dated, by the. _state. . . _ · 

Therefore, if the person is. indigent ~d has met the oth~r statutory requirewents, stflf_f finds that 
preparing f;ll,lci ming the motion for DNA te;sting and representipg the pers.9.P. solely for:, the . 
purpose, 9f obtahimg I>NA testiµg are _mandJited aqtivitie:s that ari;: subject to 14:ticle JQTI ;B, . 
section:ifeffective January 1, 2002. · · · · · · . _ · · · · 

·'Sebtioni1405, subdivision (c)(2)requires the person making the motion for DNA testing to 
pfovidtf>notice ofthemotion to "the-Attorney General, the district attorney in the county of 
conviction, and, if known; the governmental agency or laboratory holding the evidence sought to 
be tested.", Although this· activity is a requirement of the person filing the motion, if the person is 
indigent; it will fall on the indigentdefeilse counsel. Therefore, stafffmds that effective 
January-I, 2002, notice of the motion as specified is also a mandated activ_ity t~at is subject to .. 
article XIII B, section 6. · · · · · " 

. ' 

Subdivision (c)(2) of section 1405 (former subd. (a)(2)) also states that a response to the motion· 
"if any;:shall be filed within 60 days of the date on which the Attorney General and the district 
attorney a~e sei:ved vvitji the;_motion, unless a continuance is ~ted for good cause." Clai1:11ant 
allegrq ,tg,e Jollow;P.g activity: "investigate whether_ ~uch a [D~A-testjng] motion is meriforious, 
and,.ilni~essary litiga.te the J,Tiotion_,, .. "36 

· ' · · . _ 

Here, by using the words i'if any," the statute appears to merely authorize fili.ng a· response·to the 
DNA-testing motion. Thus, the issue is whether filing a response to this motion is a state 
mandate on the district attorney. For the reasons below, staff finds that it is. 

. . 

The district attorney's duties are specified in Gcivernmerit Code seetiori :26500, et seq .. Section 
26500 states: ''The district attorney is the public prosecutor, except as otherwise provided by law. 

34 In re. Kinnamon(2005) 133 Cal. App. 4th 316, 323. 
35 Norton v. Hines, supra, 49 Cal.App.3d 917, 922. 
36 See attached to th.e ori,ginal test claim the Declaration of Lisa Kahn, June 18, 2001, page 1. 
Claimant also alleges the public defender and district attorney activity of responding to notices 
sent pursuant to Penal Code section 1417.9. 
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The public prosecutor shall attend the courts, and wi.thin his or her discretion shall initiate and 
conduct on behalf of the people all prosecutions for public offenses." The California Supreme 
Court has held that the prosecuting district attorney has the exclusive authority to prosecute 
individuals on behalf of the public. 37 The decision whether or not to prosecute, however, is left 
to the discretion of the prosecuting district attorney. 38 As to this discretion, in People v. 
Eubanks, the court stated that "the district attorney is expected to exercise his or her . 
discretionary functions in the interests of the People at large ... " and this includes "the vast 
majority of citizens who know nothing about a particular case, but who give over to the 
prosecutor the authority to seek a just result in their name."39 Furthermore, the Fourth District 
Court of Appeal has state~ that if a district attorney elected not to appear at a serious felony trial, 
he or she "would be in gross dereliction of his [or her] duty to the people of the state under 
Government Code section 26500 .... "40 

· 

In addition to the role of public prosecutor, the district attorney's civil law duties are stated in 
Government Code sections 26520-26528,41 including the duty to "defend all suits brought 
against the state in his or her county or· against his or her county wherever brought ... "42 

The· issue of discretionary local activities in the context of state mandates was discussed in the 
recent California Supreme Court case of San Diego Unified School J)istrict v. Commission on 
State Mandates, 43 which involved legislation requiring a due process hearing prior to student 
expulsion. There, the court stated its reluctance to preclude reimbursement "whenever an entity 
makes an initial discretionary decision that in tum triggers mandated costs'.« because, under 
such a strict application of the rule, "public entities would be denied reimbursement for state
mandated costs in apparent contravention of the intent underlying article XID B, section 6 of the 
state Constitution and Government Code section 17514 and contrary to past decisions in which it 

37 People v. Eubanks (1996) 14 Cal.4th 580, 588-590 (Eubanks). 
38 Ibid. 
39 Ibid. 
40 People ex rel. Kottmeier v. Municipal Court (1990) 220 Cal.App.3d 602, 609 (Kottmeier). 
Staff notes that the court's statements in Eubanks and Kottmeier are in the context of criminal 
prosecutions. However, the DNA testing procedure authorizes the prosecuting district attorney 
to comment on the appropriateness of DNA testing for convicted criminals, which is similar to 
criminal prosecutions in that the prosecuting district attorney is carrying out his or her role of 
protecting the public from those convicted of crimes. Therefore, the use of case law surrounding 
criminal prosecutions is analogous and appropriate. 
41 These duties include legal services for the county, prosecution of actions for recovery of debts, 
fines, penalties and forfeitures, actions to recover illegal payments, and abatement of public 
nuisances. 
42 Government Code section 26521. 
43 San Diego Unified School Dist v. Commission on State Mandates., supra, 33 Cal.4th 859, 887-
888. 
44 Ibid. 
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has been established that reimbur8ement was in factproper.'..is Citing Carmel Valley Fire 
Protection District v. State of California,46 Where an executive order tequiririg that local 
firefighter8 be provided with protective clothirig and safety equipment was found to create il 
reimbursable state mandate, the court pointed out tha~ ~imbursement was not foreqlosed "merely 
because a local agency possessed discretion concerning how many firefighters it would employ -
and hence, in that sense, could co"ntrOl o·r p·erhaps even avoid the extra costs to which it Would be 
subjected.'"'7 ·The coilit· expressed doubt that the voters Who eriacted article XIII B, section 6, or 
the Legislature that adopted Government Code section 17514, intended such a result.48 

ln the claim at issue, the prosecuting district atto~ey's deci.siolJ,tO respqp.<f to a pet_ltipn for a 
DNA-testing motion must be driven by the serious public interest in public protection, as well as 
by saving the taxpayers the expense oftiriilecessary DNA testing (as the prosecutor may dispute 
any of the findirigs requited for a successful DNA-testing'motiori). Any response to a DNA 
motion is very closely related to the distriet attorney's public prosecutor role, and hlso analogous 
to the ducy to !'defemlall sµiIB,,brougp.t aga.inst ;;. his.or h~r c;oulJ,ty ....• "49 In short, the·districf 
attorney has no choice to respond to the motion when the facts of the case.so dictate, · 

· For these reasons, staff finds thaNhe district attorney's preparation and filiri.g of a response to.the 
· DNA-testing motion is a state mandate within ·the meanirig of article XIII B, section 6, effective 
January l;-2001. · ·-.·· ,, 

ril'· 

:·: Section 1405, subdivisio~ (df{fornier suhd. (a)(3)) states as follows: 
l'r\-\ •••• .' ' .·'" •• ' ,· • ·1- :-

,i::...-

If the court finds evidence was subjected to DNA or other forensic testing 
previously by either the prosecution o~ defense, it shall order the party at ~hose 
. tetj'1est the_ tesfulg Vias' conduded to pro~de all parties 8.nd''the court with access . . . 

,' ' • • r~·· . ·,.. _" •.' T .1.: ,. • ·-. '. ' · · " .· ,>- . ...,., •• ;:) ; • . • • • _I"· ·.;,.:, . · ~ "•. "\ • 

to the laboratory reports, underlY111g da~ and laboratory notes prepa)"ed'iti · '. · 
coriiiectiofrWitfrth~ DNA or:othJr biofogicaleVicienceiestjng~ [Emphasis add'ed:]. · 

... ~·- ~-r..--· - . • -- . .-: ···:~. ·. 1<'.. . ., .. ·. , .,, :!-'i;'f""•!" 

Claimant requests rei.mbursemeµt for responding to requests for the analysis of evidence. held. 

Based on its mandatory language that the coilrt 'shall' brdefaccess to the specified'irifotmation, 
subdivision (d) leaves the ;

0
ourt w~th no d.iscretj9I} 41 or4etjngJbe parties ace.es~ to previous 

DNA-testing iµformation. , .. i~.indic;~teq i,n the analysit?,bel()W, when.the,i;ourt is left without 
discretion,Jbe provision _is a state.mapdate rather than.~ IJ1,andate qythe. cow:t. Therefore, staff 
fii:tds that ¢..e{oUowirig activity is. sul;lj_e:y~ to articl~ XIII B, section 6, effective January:), 2601 :. 
when the_ evidence was subj~cted to,,DNA or other forensic .testiri.g.previously by either the 

45 Ibid. 
46 Carmel Valley Fire Protectidn D4trict v. State of California (1987) 190 C8.i.App'.3'd 521. 
47 Cf. San Diego Unified School Dist v. Commission ~n State Mandates, supra, 33 Cat.4th 859, 
888. . 

- 48 Jb"d . I . 

. 49 Government Code section 26521. 

so Cf. San Diego Unified School Dist., supra, 33 Cal.4th at page 880. The Supreme Court did not 
· resolve the discretionary mandate issue, however, as it decided the case on other grounds. 
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prosecution or defense, the prosecution o.r defense, whichever previously ordered the testing, 
provides all parties and the court with access to the laboratory reports, underlying data, and 
laboratory notes prepared in connection with the DNA or other biological evidence testing. 

Section 1405, subdivision (g)(2) (fonner subd. (e)) states: 

The testing shall be conducted by a laboratory mutually agreed upon by the 
district attorney in a noncapital case, or the Attorney General in a capital case, and 
the person filing the motion. if the parties cannot agree, the court shall designate 
the laboratory accredited by the American Society of Crime Laboratory Directors 
Laboratory Accreditation Board (ASCLD/LAB). 

Claimant requests reimbursement for meeting and conferring with the trial attorney, appellate 
counsel, representatives of the Public Defender's Innocence Unit, etc., but it is unclear whether 
claimant's alleged purpose for these meetings is to agree on a DNA-testing laboratory. 

The issue, nonetheless, is whether agreeing on a laboratory is a mandatory activity for the 
indigent defense counsel and the district attorney. 

As stated above, the duty of indigent defense counsel is "to present his case vigorously in a 
manner as favorable to the client [or convicted person] as the rules of law and professional ethics 
will permit."51 Deciding on a DNA~testing lab falls within this professional duty because of the 
perception that the choice of lab might affect the test's outcome. Therefore, staff finds that 
agreeing to a DNA-testing laboratory is a state mandate on a public defender subject to article 
XIII B, section 6. 

As applied to the district attorney, deciding on a DNA-testing laboratory after the person has 
been convicted is in furtherance of enforcing criminal laws, or is closely related to it. For the 
same reasons stated above regarding responding to the DNA-testing motion, agreeing on a DNA-

. testing laboratory is within the district attorney's professional duties. Therefore, staff finds that 
· agreeing to a DNA-testing laboratory is also a state mandate on the district attorney within the 
meaning of article XIII B, section 6 effective January I, 2001. 

Section 1405, subdivision U) (former subd. (h)) states: "An order granting or denying a motion 
· for DNA testing under this section shall not be appealable, and shall be subject to review only 

through petition for writ of mandate or prohibition filed by the person seeking DNA testing, the 
district attorney, or the Attorney General." Claimant alleged the activity of "if necessary litigate 
the [DNA-testing] motion including seeking appellate relief through a writ petition if the motion 
is denied."52 

Although subdivision (j) appears to merely authorize the indigent defense counsel or the district 
attorney to request writ review of the superior court ruling on the DNA-testing motion, the issue 
is whether filing or responding to wri~ review is a state mandate. Staff finds that it is. 

51 Norton v. Hines, supra, 49 Cal.App.3d 917, 922. 
52 See attached to the original test claim the Declaration of Lisa Kahn, June 18, 2001, page 1, and 
the Declaration of Jennifer Friedman, June 6, 2001, page 1. 
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As stated above, the state mandates the program that allows convicted persons to seek DNA 
testiii.g, anci mandate8 the appointment cif indigent defense counsel under specified conditions. 
The indigent defense counsel's,du,ty is "to present his case vigorou,sly in a manner as favorable to 
the client [or defendant] as the rules oflaw and professional ethics will permit."5~ Filing or 
responding to wnt review for denial of a DNA-testing motion falls 'within this professional duty 
because, .based oti the public defender's pfofessional judgri1'ent, the superior 'courljudge may 
have wrongfully denied the petition. Therefore, staff finds that indigent defense counsel's filing 
or responding to writ review is a state mandate that is subject to artiC!e XIII B, section 6 effective 
January 1, 2001.' · · ,;;· 

Filing writreview i.s also a state mandate on the district attorney. As with the discussion above 
regarding responqing io the motion, the prosecu\ing district attorney's decision to flle a writ 
review of the trial court's decisio~. to grant the DN:A-testi,ng motio~ is driven by a serious interest 
in public pi:o.~ection. Filing ~r responding _tq writ review in s1.1ch a case. is closely related to the 
district attorney'~. public prosecutor role, anci alim analogous .to the duty ~ .. '~defend ill!. suits 
brought against the state.in. his or her county or agai~t his or her county?···· "54 The:refore, 
staff finds that filing or responding to writ review of the trial court's decision.is a statec 
man~~~~ activity subject to article XIII B, s.~.ction 6 for the district attorney effective 
J~ti~:r¥,~· 2001. . . .. , . . . 

· B.'il\:cti:vities in section 1405 mandated· by the court 
. ~I:· .·;? .. .:' -. .. . .. ' . . .. . -. .. -. - - . - : 
Subdivl.sibri (b)(3)(B} of section 1405, as amended by Statutes 2001; chapter 943, states that if 
the court finds' that the' person is indigent and that counsel has pr'€viousiy been appointed under 
this seetion, "the courfmay,'in its discretion, appoint coun'sel to investigate and if appropriate, to 
file a motion for DNA testing ... " 

Thii'~;;the ~SSUe is Whefuet, Wh(frl COUnseJ Was ptevio~Jy appoi.ilted, it is a S~te mandate t0 
appoiht '.2oilli.sel to investig~te' imd, ifappropri~te, fiie .the o:NAAesting ni,otion. 

• • • r : < <»•' ' • • ' • I 

Article XIII B, section 9, subdivision (b ); .of the Califor;gfa Constitution excludes. from either the 
state or local spending limit any "[a]ppropriations requii:ed for purposes of complying with 
mandates of the courts or. th~ federal government whic;:h, without. discretion, [55J require an 
expenditure for additional se!'.'.ices or whi~h unavoidably make the pro_yiding of existing services 

53 Norton v. Hines, supra, 49 Cal.App.3d 917, 922. 
54 Government Code section 26521. -

'"{ .. 

55 
In City of Sacramento v. State of California (1990) 50 Cal. 3d 51, which interpreted section . 

XIII B, section 9, the court held that "without discretion" as used in section 9 (b) is not,the same 
as legal compulsion. Rather it me~s th,at tlie alternatives !ll'e so far beyond .tl:J.e re.aJm of pra,ctical 
reality that they leave the state without discretion to depart 'from the federal' standards. · Thus: the 
court held that the state enacted the test claim statute in tesporise to a federal mandate' for 
purposes of a'rtiC!e XIIi B, SO. the state stattite was not reimbursable. (Id. at p; 74). Althcitigh the . 
context in City of Sacramento was federal maridates analyzed under article XIII B, section 9; 
subdivision (b), the analysis is instructive in this case. 
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more costly." [Emphasis added.]- Article XIII B places spending limits on both the state and 
·local governments. "Costs mandated by.the courts_" are expressly excluded from these ceilings. 56 

The California Supreme Court has explained article XIII B as follows: 
• • • I.'.• - ; ·, 

Article XIII B" the so-called ''Gann limit" - restricts the iµIlciuD.ts state and loc~l -
governmer1Js may appropriate and spend each year from_ the: "proce:eds of µxe:s." 
(§§ I, 3, 8, subds. (a)-(c)~) ... In language simil~ to that of earlif?r statutes, article 
XIII B 11:lso requires state reimbursement ofresulting local costs whenever, after 

·January I, 1975, "the Legislature or any state agency mandates a new program or 
higher level of service on any local government, .... "(§ 6.) Such mandatory state 
subventions are excluded frci'rn the local agency's spending limit; but inchided' 
within the state's.{§ 8, subdS. (a), (b).) Finajly, article XIII B excludes-from either 
the state or local spending li.ril.ifany 'Ta]ppropriations requiredfor purposes of 
complying with mandates of th1{courts or the federal goverhment which, without 
discretion; require ari expenditure for additiOnal ser\rices or which unaVoidablf -

-ma1c~ilie_providiri§ of existing serviees rii.ote costly." (§ 9, subd, (b) .... ) 
[Emphasis added.) 7 

- • . 
' - . ,· ,ii·:·- . . · .. -- . _· ',,; : .. ·: 

In other words, for activities undertaken to comply\.vith a court mandate, article XIiI B seciici.n 9, 
subdivis~on fi') excludes their cos~ from the constitutional spending _cap of the a~ect6d stat~ or 
local entity.5 By contrast, expenditures for-state-mandated programs under section· 6 of article 
XIII B life exempt from,aJocal agency's spending Um.it, bµt are.not exempt from-th~ state's 
constitutional spending cap. 59 Since court mandafes· are excludect from the constittitlonal - .· . . . . .. . - ··: ... -::-11 . . . . . 

spend~g limit, reimj:>ursement under arti_cle XIII B, · secti,o.n fis: qot invoked. . .. . .. ' . ' 

As stated above, the issue is whether the appointment of counsel to investigate and if -
appropri~te! ¥~~-the p~A,-te~tin~ µ:i9ti91)., wl;le:n 9?~el was, pre-yiq~Jy al?.P.9.in.ted under sec~o.n 
1405, subdivis10n (b )(3)(~), ~s a mandate o_f tJte coµrt or ~e state .. _In petei;rmmng wheth~r this 
provision is a court mandate, we consider whether the court has discretion in granting the 
request. If the court has no discretion, then the reqUirement is more in the nature of a state 
mandate rather than a court-ordered maridiite~ Conversely, the ·more discretion the court has ili 
requiring the activity, the more likely the activity will be a court mandate.60 

· .-

Based on the statutory language ("the court may~ "i~ its discretion~ appoint counsel. .. "), 
appointment of counsel when counsel has previously been appointed is an activity wholly within 
the discretion of the court. Thus, staff finds this activity is a mandate of the court and not of the 

56 Id. at page 57 '. 
57 Id. at pages 58-59. 
58 Id. at page 7L : 
59 Califo~ia Con_stitiition, ~icle XIII B, sectiori 8_, subdivision (a),. 
6° Cf. San [;)iego. Unified S~hqol Pist .. supra, 33 Cal.4fu_at page 880 states: "[I]n its rnan<4tory 
aspect, [the test claim statute] ... appears to constitut~.a state mandate; in.that it establishes 
conditions under which the state, rather than local officials, bas made the decision requiring a 
school district to inc~ the costs of an expulsion bearing." -
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stat~. As a court ma.ridate; it is therefort; ~clµded from. the c,an,stitutional definition of, 
'appropriatjons s~pject to limitation' ill ~cle)CIII B, si;ction 9 (b) of the California 
Constitution, makiiig it not subject to article XIII B, section 6. 

Similarly, !!_ect.ion 149S, ~ubdivision (e) states, "The court, in its.9,i~c,retion, may ordt;r a hearillg 
on the nfotio,n· (for DNA'ti;~~g].". Claimantleq~~sts rc:iwhursemenf fol'. the fo.Upwillg hearillg
related activities of the district at.to.mey a.rid ind,igent de~~Il.Se coun:~el:. timi;i spent ill coun for 
appoilltment of counsel, filing of motions and 11.tigation associated with motions, as well as· 
travel-related expenses associated with meeting with'immites in connection with preparing the 
motion.61 Claimant also alleges the Sheriff~iactivities of court testimony on the chaill of 
custody and disposition of biological evidence. 

The plaill langul;lge or's~Ction 14~S, su~.~l-v1sion (e) indfoates that ~s activity is disct¥tionary 
with the cciur;i, Le:., i~.t;rlg~et¥d·hy ii, d,i~pretioi;i.ary court or<ler'. ¥pr,eover, reading sectiqn 1405 ill 
its entiret)'.,Wdic~~es t)J.at th.~ c;ourt c.ould. grap.t or deny the ·rnotj.on for DNA testing without a 
hearillg on the m.otion, . . . . .. . . . . · 

Claimant disagrees~ In comments on the draft staff analysis, claimant argues "activities, such as 
_the limited judicial discretion ill appoilltment of counsel, 'triggers' State mandated activities ill 
carrying_~mt tl;i~ ppst_convicpRi:i.ri.~ts o,f.tl;ie, i_ndigent to DNA courtpro.cee4i.llgs," Claii,µant 

,:!quote,~~~' oJ tl;ic: anal)"~is. abpv,e ~gl!l'qillg the San P.fego .. ljnified School Dist. cas~ an4 its .. 
;:_discu8~iP~ pf,disc;retjonary decisions th11Jtrigger mancill.ted costs.(see pp. 16-17 above). . 
.7Clai~~(~i,a~s ·*~f the .';°aPP;QUitmeI!t of c~nµ1sel, while 'trigge~e.d.'. by.a Qiscretionaiy event, is 
de~mt'.~JP b~:~ s~'~ ni~~ted e~e~t" C}a4m~~t,~oe~ on,.~ ·cite.t:J;le decl~tion:ofJenajfer . . 
Fne~wi • .on,~a,FY s~.p~1ttc:~w:1th thc:.t~~.Cla1Jffi,:~~ thr,n, cqn,c;lud~s W}fl!: "relmb~~.me11t 1s ·:· 
req~ir~:f~r,~~W~· ~ppoffi,trnent ~f cq,iin~~l '.1nd .o~rl ,a.ctiyiti,e_~ rc;:aso.nabl_Y. ,ne,9essary)p., .. 
implem,f:µ*'~ th~Jest.~la~J~gi~.h1tion, a,s. cJ&wc:d :by th,~. Gouptfill its Coipmi_ssip11 filillgs.'' . 

Claimant attempts to use the analysis above regardillg discretionary activities of prosecutors and 
< illdigept,de,fense co~~i;l and a}'.lplyit tq,d~~cretio_~ a,ctiyities of the c.ourt. Claimant does so .. 

without a9qres~ip~,the c;o~µmtion~l basis jn _ar;ticle)~1IIB, section 9 (b)forfindillg.@~ actjyity · 
is not subject to Articl.e XIII. B,, se,gtion 6,. Thus, ~laima.tlt)gnores the c.onstitutional fittie,re~c,~ •. as 
explained above, .betWeen activities triggered by the discretion of local goveminent actprs; and . 
those triggered by the court's discretion. Additionally, claimant asserts that judicial discretion in 
appoilltrii:enf of counsel wheh counsel ~lias already been' appointed, and in holditig' a hearillg, is .· 
"limited.·;~ Thi& asserti.oii;however, is hot slipported by"evidenceior analysiS''ofthe statutes. 
Fillally,' the Friedfuan declaration quoted by 'claimant addiesses post corivictiori DNNtesting 
generally and characterizes section 1405, subdivision (c) as requiring "that a court appoillt 
counsel for all convicte~ persons ser:villg a tc::rm of imprisonment who f1le:a motjcm ~I1deJC the. 
section." Although this was true of subdivi~ion .( c) wheQ..section 1405 was otjgi,nally enactc;i4, 
Statutes 200~, chapter 943 amended this provision to create a difference between the required 
appointment' of counsel ill section 1403·, subdiviSion (b)(3)(A); .atid the discr~tihri.aty app61ntmerit 
of counsel in subdivision (b )(3)(B). Thus; the provisions' are treated separately ill this'aiiaiysi.S. 

. . . . . .. ' 

61 Staffniakes no finding on whether transporting.in~ates to or from state prison would be 
reimbursable under Penal Code section 4750 et seq. · · 
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As discussed above, an activity that is wholly within the discretion of the court is not a state
mandated activity, but is a court mandate withiri the meaning of article XIII B, section 9 (b ). As . 
to subdivision ( e ), the plain language indicates that whether or not a hearing is held is wholly 
within the discretion of the court. · 

Tµerefore, staff finds that a hearing on the DNA motion, as well as appointment of counsel when 
counsel was previously appointed,· are court mandates on the district attorney and indigent 
defense counsel, and are therefore not subject to article XIII B, section 6.62 

. . 

C. Activities in section 1417.9 mandated by the state 

Subdivision (a) of section 1417.9 of the Penal Code states: 

(a) Notwithstanding any other provision oflaw and subject to subdivision (b), the 
appropriate governmental entity shall retain all biologicai material that is secured 

. in connection with a criminal case for the period of time that any person remains 
incarcerated in connection with that case. The governmental entity shall have the 
discretion to determine how the evidence is retained pursuant to this section, 
provided that the evidence is retained in a condition suitable for deoxyribonucleic 
acid (DNA) testing. 

Subdivision (b), as discussed below, specifies the conditions upon which the local entity may 
dispose of the biological evidence. Neither subdivision (a) nor (b) was substantively amended 
by Statutes 2001, chapter 943. Claimant requests reimbursement for identifying and tracking· 
evidence to.maintain proper retention and storage, preparing and tracking biological evidence 
sent to the lab·for DNA testing, and maintaining biological evidence in refrigerated facilities and 
adding and maintaining such facilities. Claimant also alleges related activities, such as policies 
and procedures, training, distribution of a State Attorney General's Office publication on the test 
claim i;tatute, and designing and developing computer software and equipment n~essary to 
identify and retrieve the biologiqal material. 63 

' . . ' 

Because the plain language of section 1417.9, subdivision (a), requires the local entity to retain 
biological material secured in connecti_on with a felony case,64 staff finds that this activity is 
rnandated·by the state,. and is therefore subject to article XIII B, section 6 effective 
January 1, 2001. 

Subdivision: (b) ofsecti1:m 1417.9 of the Penal Code states that "A governmental entity may 
dispose ofbiokigical materialbefore the expiration of the period of time described in subdivision 
(a) if all of the conditions set for below' are met .... " The Statute then lists the.no~ce provisions 

62 ThisTmding includes denial of the activity claimant alleged for the sheriff to transport 
convicted persons and· provide oral testimony at hearings. · 

63 Tiiese reiated activitles are; not expressly required by the statute. Should the Commission 
approve this analysis, these relate_d.'activities may be considered during the parameters and· 
guidelines phase to determine the " ... most reasonable methods of complying with the mandate 

.... "(Cal. Code Regs, tit. 2, § 1183.12, subd. (b)(2)). 

64 The State Attorney General has opined that this retention is required only in felony cases. 
88 Opinions of the California Attorney General 77 (2005). 

22 

OO-TC-21, Post-Conviction: DNA Court Proceedings 
Final Staff Analysis 



19 

which, if accompanied by a lack of a timely response as specified, would authorize the local 
entity to dhipose of the biological material collected. 

Claimant requests reiinbili-sement for makmg initial ctintacts fo·r permission to disp9se of the 
biological evidence. 

Thus, the issue is whether n~tifying persorii;' convicted offelonfos Of the dis'posalofbiological 
material in Connection With their cnminal case before their release froni prisords 'a state~ 
mandated activity: Stafffirids that it is not. · · · · · · ·· · · · 

In the Kern lf.igh Sc.h~~l Dist, sase, 65 the California Suprem.~ .Cowt consider~d. whether school 
districts have a rig4t,tcHeimburs.(f1llent for costs in C01llplying with statutory notice and agenda 
requiremen~ for-.vatjous education-related programs that are funded by the state and federal 
government: the court held that in eight of the nine programs at issue, the claimants were not . 
entitled to reimburs·emeiit for notice and agenda costs· because'districtpartiCipation in the · 
underlying 'program was voltintary. AB the court stated, "if a school district elects to participate 
in or continue participation in any UI1derlying voluntary education~r:elated funded program, the 
district's obligation to comply with the notice and agenda requirement related to that program 
does not constitute a reimbursable mandate."66 

:· .. : '' ~ ,. ; ,., . . : ·, ."'· . . ... : ' . . 

Here, as in Kern, the initial decision to dispose of the biological material is vol~tary or .. 
.. :_ discretionary .. This decision, in tum, triggers a.mandatory du_ty. to notify those incarc~rated. 
::_._. Thus, because this statute authorizes but does not require the local entity to dispose of the 
~':· biological material before the convicted person's release from prison, staff finds that doing so is 

~ , . not subject to article XIII B, section 6. . , 

D. _Do the, test clah11 ~~atutes consntute a "program" withi.n. the meaning of, ~r,~~le, ~ B, 
section· 6? · .. 

. . ~ . ' . ~. . . ' 

·· In orde~ fo~ theJ~~tsla~pi ~~~slatiq~ to ,?e su]Jject to ru:ticle XIII B, secti.~u~ 6 o! the C~pf9mia 
Cons~iti,ltj6i;t, tlie !~gislatii)_~·inust con~ti*µi·a "p~&rilJn," ge.fWed as a program that cam~s out 

t:: the goveriinierital function of providing a"service toJhe public, or laws\'\lhich, to implement a 
state policy, impose unique requirementS on loqal governments and do not apply' 'g6nerally to all 
residents and entiraes 'in the state. 67 Only one of these findings is necessaryto trigger article 
Xill B; section 6. , 

Of the activities discussed above, 69 only the following activities and statiites that are subject to 
article X1II B, section§ aJ,"e now under COJ1Sic}.era~~ori. Thus, future reference to the test claim 
statutes or.legislation is limited to the following: · · · · 

65 Kern High School Dist., supra, 30 CaL4th 727. 
66 Id. at page '74'.f Emphasis in original. 

__ . 
67 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
68 Carmel Valley Fire Protection District v. State of California, surpa, 190 Cal.App.3d 521, 537. 
69 Claimant also i::equests. ~eimbursement for preparing and tracking biological evidence sent to 
the lab for DNA testing, and for DNA testing required of the sheriffs department that is n.ot · 
reimbursed by the court. Since the'se activities are not expressly in statute as local goveniment 
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• Representation and investigation: For indigent defense counsel investigation of the 
DNA-testing and representation of the convicted person (except for drafting and filing the 
DNA-testing motion) effective January I, 2001 (Pen. Code,§ 1405, subd. (c) as added by 
Stats. 2000, ch. 821). 

o Prepare and file motion for DNA testing & representation: ifthe person is indigent 
and has met the statutory requirements, and if counsel was not previously appointed by 
the court, for counsel to prepare and file a motion for DNA testing, if appropriate, 
effective January 1, 2002 (Pen. Code,§ 1405, subds. (a) & (b)(3)(A)). Also, providing 
notice of the motion to "the Attorney General, the district attorney in the county of 
conviction, and, if known, the governmental agency or laboratory holding the evidence 
sought to be tested" is mandated as ofJanuary 1, 2002 (Pen. Code,§ 1405, subd. (c)(2)). 

• Prepare and file response to the motion: Effective January 1, 200 I, to prepare and file 
a response to the motion for testing, if any, by the district attorney "within 60 days of the 
date on which the Attorney General and the district attorney are served with the motion, 
unless a continuance is granted for good cause" (Pen. Code,§ 1405, subd. (c)(2)). 

• Provide prior lab reports and data: When the evidence was subjected to DNA or other 
forensic testing previously by either the prosecution or defense, the prosecution or· 
defense, whichever previously ordered the testing, provides all parties and the court with 
access to the laboratory reports, underlying data, and laboratory notes prepared in 
·connection with the DNA or other biological evidence testing effective January I, 2001 
(Pen. Code,§ 1405, subd. (d)). 

• Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district 
attorney to agree on a DNA-testing laboratory (Pen. Code,§ 1405, subd. (g)(2)). 

• Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, 
for writ review by indigent defense counsel and the district attorney of the trial-court's 
decision on the DNA-testing motion (Pen. Code,§ 1405, subd. G)). 

• Retain biological material: Effective January 1, 2001, retain all biological material that 
is secured in qonnection with a felony case for the period of time that any person remains 
incarcerated in connection with that case (Pen. Code,§ 1417.9, subd. (a)). 

Staff finds that these test claim statutes constitute a program within the meaning of article 
XIII B, section 6. DNA testing and retention of biological material carry out a governmental 
function of providing a service to the public by allowing incarcerated persons to contest their 
criminal convictions, thereby fostering justice for those wrongly convicted. Moreover, the 
activities impose unique requirements on local government that do not apply generally to all 
residents and entities in the state. Therefore, the test claim statutes constitute a program within 
the meaning of article XIII B, section 6. 

requirements, the Commission may, if it approves this test claim, consider them during the 
parameters and guidelines phase to determine whether they are "the most reasonable methods of 

· complying with the mandate" (Cal.Code Regs, tit. 2, § 1183.12, subd. (b)(2)). 
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Issue 2: Does·the test claim legislation impose a new program or higher level of service on · 
local entities within' the meaning of article Xlll B, section 6? · 

To deterinine whether the "progtam" is new or imposes a higher level of service, the test clairri 
le~slatio~ is ~omfoared to the legal ~equir~me~ts in effe~t immediately before enacting the test 
claim legislation. ? And the test claim legislation must mcrease:the level of governmental 
service provided to the public.71 Each activity is di.~cussed separately. .. 

Prepare and file motion for DNA testing & representation: As discussed above, this activity 
requires court-appointed counsel, if not previously-appointed by the court, to investigate and 
represent the person forthe purpose of obtaining DNA testing, and as amended by Statutes 2001, 
chapter 943, to file a motion, if appropriate; for DNA testing and'to repre·sent the person solely 
for the purpose of obtaining DNA testing (Pen. Code, § 1405, subds. (a) & (b)(3)), and to 

provide notice oftheJ11otion as specified(§ 1405, subd. (c)(2)).72 

Finance, in itS August 2001 coinments, states the following: 

[T]he activities described in the te~t claim do not constitute a new program or 
activity or a reimburiiable cost. We believe t}l.at the activities ... is a procedure 

. exte'iisioh of the original trial., The petition involved is only raising examinati~n 
· ·.· ofcirigffiafevidence.using'tecliitology not available atthe tiine Of the original · 

,,:• . ;,• case, thereby raising in question a material and substantive issue to the oiiginal 
.:;; .c:· criminal charge and verdict. ... the defense and prosecutorial activity and refated 
., ·;--, investigations of this test claim are existing responsibilities oflocal government. 

In its October 2001 response to Department bfFiriance comments, claimant argues that the 
. prograni'is nof mete! y extensibns· cif ilie origirial duties of trial counsel of exten!iioris of the 
original case: ciaimartt cites a legislative· analysis ofSB 1342 thafconvicted irldividuals had no 
right to post-conviction DNA testing before the test claim statute. 73 Claimant alSo states that ·'. 

·:preexisting law (Pen, Code; § 1182) that authorizes a motion for a new trial is to be.made prior to 
· ,.the imposition of judgment, unlike the test claim statute that authorizes the motion after the 

judgment. · Claimaiit points out that the coiinsel appointed to represent the convict is_ often new to _ 
the case and must conduct an investigation in order to determine whether the motion is 
warranted, and if so, to prepare and file it. Claimant also argues that there was no prior 
mechanism for obtaining a DNA test to use as the basis for habeas corpus r.elief, and that there is 
no absolute right to counsel for habeas corpus relief (citing Pennsylvania v. Finley ( 1987) 481 

70 San Diego Unified School D_ist., supra! 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. . 
71 San Diego Unified Schoq/ Dist., supra, 33 Cal.4th 859, 878. 
72 The discussion as to whether this activity is a new program or higher level of sei:yice includes 
the original test claim statute (Stats. 2000, ch. 821) as well as tb,e amendments of Statutes 2001, 
chapter 943. 
73 Assembly Committee on Public Safety, Analysis of Sen. Bill No. 1342 (1999-2000 Reg. Sess.) 
as amended June 13, 2000, pages 4-5. 
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U.S. 551). Claimant concludes that the test claim statute is new and not an extension of a . -. . . -

preexisting duty of trial or habeas counsel. 

In its December 2001 comments, Finance states that appointing counsel to investigate and file a 
motion, .if appropriate, for post-conviction DNA testing for indigent convicted persons is a 
reimbursable state-mandated program. 

Staff finds that the activities of investigating arid, if appropriate, filing a motion for DNA testing 
and representing the person solely for the purpose of obtaining DNA testing under Penal Code;. 
section 1405, constitute a new program or higher level of service. The DNA-testing motion is a 
separate civil actio.n,74 not part of the original criminal action, since the action is not to bring 
someone "to trial and punishment."75 As such, the motion for DNA testing is not an extension of 
the origin al criminal trial. 

Under preexisting law, a convicted person can file a ~etition for writ of habeas corpus or by 
coram no bis 76 based· on newly discover~ci evidence. 7 

. However, a public defender is not required 
to do so. · 

Another preexisting statiite, Government Code section 68962, requires tht: court to offer to 
appoint co~sel to repre~.~nt state prisoners subject to a capital sentence for purpo~~s c;>fstate 
post-conviction pr9ceedings, meaniI1g state proceedings i1,1which the prisoner,.se.~~,i;:ollateral 
relief from a c;ap~ta.l senten~~. i.e., relief other ~ban by autow!1tic.11-ppeal."78 The Ha.beas Corpus· 
Resource qi;:I1.ter, an agency,in the Judicial Branch of ~tat¢ government, provides for this n . . . . . . . . 
counsel. . . . . . . . . 

These provisiqns, l1Rvvev1w, 1;1re distipct from th~ req~irem~]lts of the test cl.aim statute. Thus, 
investig!;l,ting, fl).itig ,tpe motio.n.fcll:;.pNA tes~iµg, and repres.1:1?-ting tP.~ persqn for fu.e purposes of 
obtajnipg DNA,.testing are not preexisting d.uties of local entities, but are a new program and 
higherJevel qf service. · · · · ·· 

Inasmuch as the·test claim statute imposes new requirements, staff finds that the activities of 
investigating and; if appropriate, filing a motion for DNA testing and representing fae person 
solely for the purpose of obtaining DNA testing under Penal Code section 1405, constitute a new 
program or higher level of service . 

. ' .. ' 

74 As defined by Code of Civil Procedure section 30, a civil a'ction is "prosecuted by one party 
against another for the declaration, enforcement or protection of a right, or the redress or 
prevention of a wrong." 
75 As 'defined by P~rial Code section 683, a criminal actiori is "the prbceeding by which a party 
charged with a public offense is accused and brought to trial and punishment ... " 
76 A writ of coram no bis permits the court that rendered judgment to reconsider it and 'give relief 
from errors of fact. · 
77 In r~ Clark (i993) 5 Cal. 4th 750, 766. · 
78 In re Barnett (2003)31 Cal.4th 466, 476, fn. 6. 
79 See <http://www.hcrc.ca.gov> as of April 28, 2006. 
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The test claim statutes, as discussed above, also require local entities to do the following: 

• Prepare and file response to the motion: Effective January 1, 2001, to file a response to the 
motion for testing, if any, by the district attorney "within 60 days of the date on which the 
Attorney General and the district attorney are served with the motion, linless a continuance is 
granted for good cause" {Pen. Code, § 1405, subd. (c)(2)). 

• Provide prior lab reports and data: When the evidence was subjected to DNA or other 
forensic testing previously by either the prosecution or defense, the prosecution or defense, 
whichever previously ordered the testing, provides all parties and the.court with access to the 
laboratory reports, underlying data, and laboratory notes prepared in connection with the 
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code,§ 1405, 
subd. (d)). · 

• Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district 
attorney to agree on a DNA-testing laboratory (Pen. Code,§ 1405, subd. (g)(2)). 

• Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for 
writ review by indigent defense counsel and the district attorney of the trial-court's decision 
on the DNA-testing motion (Pen. Code, §.1405, subd. (j)). 

--~~.cau~i:: preexisting law did not require local entities to perform the four activities listed above, 
staff firlds that they constitute a new program or higher level of service within the meaning of 
article XIII B, section 6. · 

Retain biological material: The test claim statute requires 'the appropriate government entity' 
to retain all biological material that is secured in connection with a criminal case for the period 
of time that any person remains incarcerated in connection with that case (Pen. Code, § 1417 .9, 
subd. (a)). The California Attorney General has opined _that this does not require retention of 
biolo~ical material in connection with a misdemeanor conviction, but only applies to felony 

.. cases. 0 . . · 
.. 

Although preexisting law includes a law enforcement duty to preserve evidence that might be 
expected to play a significant role in the suspect's defense,81 that duty is limited. The California 
Supreme Court outlined the limitation as follows: · 

The state's responsibility [to preserve evidence] is further limited when the 
defendant's challenge is to "the failure of the State to preserve evidentiary · 
material of which no more can be said than that it could have been subjected to 
tests, the results ofw1"'ch might have exonerated the defendant." [Citations 
omitted.) In such case, "unless a criminal defendant can show bad faith on the 
part of the po·Jice, failure to preserve potentially useful evidence does not 
constitute a denial of due process oflaw." [Citations omitted.) 82 

80 88 Opinions of the California Attorney General 77 (2005). 
81 People v. Farnam (2002) 28 Cal. 4th 107, 166. 

., 

82 Ibid. 
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Thus, the preexisting duty to retain biological evidence is limited when the material, like DNA 
and other biological material, 'could have been subject to tests, the results of which might have A 

be~o1nerated the defendant." Moreover, before the test claim statute~ there was no duty to retain • 
10 ogical evidence past the date of conviction or when the time for appeal had expired. 

Therefore, staff finds that effective January 1, 2001, it is a new program or higher level of 
. service to retain DNA or other biological evidence secured in connection with a felony case for 
the period of time that any person remains incarcerated in connection with that case. 

Issue 3: Does the test claim legislation impose "costs mandated by the state" within the 
meaning of Government Code sections 17514 and 17556? 

In order for the test claim statute to impose a reimbursable state-mandated program under the 
California Constitution, the test claim legislation must impose costs mandated by the state. 83 In 
addition, no statutory exceptions listed in Government Code section 17556 can apply. 
Government Code section 17514 defines "cost mandated by the state" as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result.of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article Xlll B of the California Constitution. 

With the.test claim, claimant files a declaration that it "is incurring costs, well in excess of $200 
per annum, the minimum cost that must be incurred to file a claim in accordance with 
Government Code section l 7564(a)."84 

Government Code section 17556, subdivision (e), precludes reimbursement for a local agency if: 

[t]he statute or executive order provides for offsetting savings to local agencies or school 
districts which result in no net costs to the local agencies or school districts, or includes 
additional revenue that was specifically intended to fund the costs-of the state mandate 
in an amount sufficient to fund the cost of the state mandate. [Emphasis added.] 

The issue, therefore, is whether there is sufficient additional revenue to fund the program. Staff 
finds that there is not. 

Penal Code section 1405, subdivision (i) states: 

(1) The cost of DNA testing ordered.under this section shall be borne by the state 
or the applicant, as the court may order in the interests of justice, if it is shown 
that the applicant is not indigent and posses the ability to pay. However, the cost 
of any additional testing to be conducted by the district attorney or Attorney 
General shall not be borne by the convicted person. 

_ (2) In order to pay the state's share of any testing costs, the laboratory designated 
in subdivision (e) shall present it bill for services to the superior court for 

83 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 

84 The current requirement is $1000 in costs (Gov. Code, § 17564, as amended by Stats. 2004, 

ch. 890). 
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approval aµd payment. It is the.intent of the Legislature to appropriate funds for 
this purpose in the 2000-01 Budget Act. 

As to the DNA testing, there is no local entity expenditure for this testing because the statute 
calls for the state or applicant to pay for it. However, there is no similar promise of funding for 
the other activities mandated by the test claim statute. Therefore, staff finds that subdivision (i) 
of section 1405 does not preclude reimbursement for the test claim. -

In additfon, the claimant indicated receipt of a $160,000 grant from the Office of Criminal 
Justice Planning (State of California) for providing representation to former public defender 
clients who request counsel for DNA-testing motions.85 

- -

There is no evidence in the record that this grant constitutes_ "additional revenue . . . specifically 
intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the 
state mandate." The grant was only for indigent counsel or public defender expenses, and was 
not intended to fund evidence retention or other activities required by the test claim statutes. 
Th_erefore, while this grant would be considered an offset of expenses incurred under the 
statute,86 it does not preclude reimbursement for the state-mandated program. _ 

Therefore, staff finds that the test claim statutes impose costs mandated by the state within the 
meaning of Government Code section 17514, and that the preclusions in Government Code 
section 17556 do not apply. -

CONCLUSION 
: ··~ 

Staff finds that the test claim legislation imposes a reimbursable state-mandated program on 
local agencies within the meaning of article XIII B, section 6 of the California Constitution and 
Governnient Code section 17514 to perform the following activities: 

• Rep~esentation and investigation: For indigent defense counsel investigation of the DNA
testiI~g and representation of the convicted person (except for drafting and filing the DNA
testiijg motion) effective January 1, 2001 (Pen. Code,§ 1405, subd. (c) as added by Stats. 
2000; ch. 821). 

• Prepare and file motion for DNA testing & representation: If the person is indigent and 
has met the statutory requirements, and if counsel was not previously appointed by the court, 
for counsel to prepare and file a motion for DNA testing, if appropriate, effective 
January 1, 2002 (Pen. Code,§ 1405, subds. (a) & (b)(3)(A)). Also, providing notice of the 
motion to "the Attorney General, the district attorney in the county of conviction, and, if 
known, the governmental agency or laboratory holding the evidence sought to be tested" is 
mandated as of January l, 2002 (Pen. Code,§ 1405, subd. (c)(2)). 

• Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a 
response to the motion for testing, if any, by the district attorney "within 60 days of the date 

85 Letter from J. Tyler McCauley, County of Los Angeles, September 19, 2003, page 5. 
86 Califo~iaCode of Regulations, title 2, section 1183.1, subdivision (a)(7). 
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on which the Attorney General and the district attorney are served with the motion, unless a 
continuance is granted for good cause" (Pen. Code,§ 1405, subd. (c)(2)). 

• Provide prior test lab reports and data: When the evidence was subjected to DNA or other 
forensic testing previously by either the prosecution or defense, the prosecution or defense, 
whichever previously ordered the testing, provides all parties and the court with access to the 
laboratory reports, underlying data, and laboratory notes prepared in connection with the 
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code, § 1405, subd. 
(d)). 

• Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district 
attorney to agree on a DNA-testing laboratory (Pen. Code,§ 1405, subd. (g)(2)). 

• Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for 
writ review by indigent defense counsel and the district attorney of the trial-court's decision 
on the DNA-testing motion (Pen. Code,§ 1405, subd. U)). 

• Retain biological material: Effective January 1, 2001, retain all biological material that is 
secured in connection with a felony case for the period of time that any person remains 
incarcerated in connection with that case (Pen. Code,§ 1417.9, subd. (a)). 

Staff finds that all other statutes in the test claim, including holding a hearing on the DNA
testing motion, are not a reimbursable state-mand_ated program within the meaning of article 
XIII B, section 6 and Government Code section 17514. 

Recommendation 

Staff recommends that the Commission adopt this analysis and partially approve the test claim 
for the activities listed above. 
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I 9, 
J, 1'YLER McCAULEY 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNBTH HAHN HAI:..L OF A:DMINlsrRA TION 
500 WEST.n:MP~E;STRE!rr, RQpfyf 52.~. . I 

LOS ANGELES, CALIFORNIA 90012-2766' '. 
PHONE: (213) 974.8301 FAX: (21l) 626;5427 c 

EXHIBIT A 

· AUDITOR·CONTROLLER 

: )~··' RECEIVE 
June 27, 2001 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 

(_ ' 980 Ninth Street, Suite 300 
Sacramento, California 95814 

e. 

) 

9·1 

Dear Ms. Higashi: 

County of Los Angeles· Test Claim 
Sections 1405, 1417.9- of the Penal Code 

As added by Chapter 821, Sta'tiites·of 2000 
Post Conviction: DNA Court Proceedings 

; . 

The County of Los Angeles submits and encloses herewith a test claim to 
obtain timely and complete reimbursement for the . State-mandated local 
program, in the captioned law. 

Leonard Kaye of my staff is available at (213)974-8564 to answer questions 
you may have concerning this submission, 

JTM:JN:LK-HY 
Enclosures 

Very truly yours, 

y;,,1j;~~~ 
Auditor-Controller 
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·County of Los Angeles Test Claim 
Section.s i40S, 14J7.9 of the Penal Code 

As added by Chapter 821, Statutes of 2000 
Post Conviction: DNA Court Proceedings 

Table of Contents 

I.Title Page a 

.. 
II. Corriniission on Staie Mandates Test Claim Form (CSMl-12/89) b 

III. Notice of Filing c 

IV. Test Claim Brief 

A. Brief .page 

B. Evidence Req4irementS page 

. '' . c. Section 1405 Moti9n page 
.. •·,, 

D. Hearing on the Motion page 

E. DNA Testing page 

F. Review of Court Orders page 

G. Indigent Defense Services page 

. 
H. Sheriff Services page 

I. Reimbursable .Activities page 

J. Redirected Effort is Prohibited page 

K. Costs Mandated by the State page 
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County of Los Angeles Test Claim 
Sections 1405, 1417.9 of the Penal Code 

As added by Chapter 821, Statute·s of 2000 
Post Conviction: DNA. Court ·Proceedjngs · 

Table of Exhibi~ · 

A. Lisa Kahn Declaration Exhibit A 

B. Jennifer Friedman Declaration Exhibit B 

c. Patricia Van Bogaert Declaration Exhibit C 

D. Jordan Yerian Declaration Exfiibit D 

E. Peter Zavala Declaration Exhibit E 

F. Dean Gialamas Declaration Exhibit F 

G. Leonard Kaye Declaration Exhibit G 

H. Chapter 821, Statutes of 2000 Exhibit H 

I. Redirected Effort Letter Exhibit I 
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County of Los· Angeles Test Claim 
Sections 1405, 1417.9 o,f the Penal Code 

As added by Chapter 821, Statiites of2000 
Post Conviction: DNA Court Proceedin&s 

'··' 
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A State of Callfornla 

W 1

; COMMISSION ON STATE MANDATES 

980 Ninth Street, Suite 300 

Sacramento, CA 95814 . 

(916)323-3562 

RECEI D 

. JUN 2 9 2001" I 
COMMISSION QM J 

STATE MPINDP. TE -; CSM 1 (12/89) 

TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

Los Angeles County 
Contact Person 

.Leonard Kaya 
Address 

500 West Temple Street, Room 603 
Los Angeles, CA 90012 
Representative Organization to be Notified 

! 0<1'5 ~ 
Claim No. 

Telephone No. 

(213) 97 4•8564 
·., 

ei California State Association of Counties 

el 

Ttils test claim alleges the existence of• casts mandated by the state' within the meaning of section 17514 of the Government Code 

and section 6, article, XlllB of the Callfamla Constltu~on. This test claim Is flied pursuant to section 17551(a) al the Government Cade. 

Identify speclflc sectlon(s) of the chaptered bill or executive order alleged ta ca.ntaln a mandate, Including the particular statutory code 

sectlan(s) within the chaptered bill, If applicable. 

·see page a 
IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON 

THE REVERSE SIDE. 

Name and Tltle of Authorized Representative Telephone No. 

J. Tyler McCauley 

Auditor-Controller (213) 974-8301 
Signature of Authorized Representative Date 

'1:1:~,IJ;J..f.~~ r..(;.tfo I 
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County of Los Angeles Test Claim 
Sections 1405, I°417.9 of the Penal Code 

As added by_ Chapter 821, Statutes of 2000 
Post Conviction·: DNA Court Proceedings 

Notice of Filing 

The County of Los Angeles filed the reference test claim on June 28, 2001 with the 
Commission on State Mandates of the State of California at the Commission's Office, 
980Ninth Street, Suite 300, Sacramento, California 95814. · 

. Los Angeles County.- does herein claim full and prompt payment from the State in 
implementing the State-mandated local program found in the subject law. 
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County of Los Angeles Test Claim 
Sections 1405 and 1417.9.of the Penal Code 
As added· by Chapter 821, Statutes of 2000 
Post Conviction: DNA Court Proceedings 

Sections 1405 and 1417.9 of the Penal ·Code, as added by Chapter 821, Statutes of 
2000, the test claim legislation, sets forth new requirements for post conviction DNA 
testing and court proceedings, · 

Section 1405 addresses the~ rights of State prison inmates to appointed counsel 
for purposes of litigating a, request.for .post-conviction DNA testing where "identity· 
of the perpetrator was, or should have been, a significant issue in the case". 

S~ction 1417.9 covers . new biological evidence retention and notification 
requirements to ensure that biologic evidence is ·no~ destroyed; im.less it is not needed- -· 
in litigation pursuant to Section· 1405. 

Under prior law, there was no requirement that the governmental entity in possession 
of biological evidence suitable for DNA testing retain such evidence or notify the 
District Attorney, inmate, defense counsel,. and specified others, in order to be able to 
destroy biologicalevidence'in their possession. :. 

Evidence Requirements 

Section 1417.9 mandates new· evidence duties upon the: "appropriate governmental 
entity", or in the County's ca5e, upon the County's Sheriff Department, requiring that: 

" [the] enti:tyshall reta,in any biological material. secured· in connection 
with a criminal. ca8e for the period of time that any person remains 
incarcerated in' con,nection with ,that ·case. The governmenUil entity 
shall have the .discretion to 'dete~e how the evidence is retained 
pursuant to. this section; provided· that the ·evidence is· retained in a 
condition suitable for DNA testing. 

'' ."J"" 

(b) A governmental -entity· may dispose of biological material before 
the expiration ofthe period of time described in subdivision (a) if all 
of the conditions set forth below are met: 
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( 1) The governrhental entity, ·notifies all of the following 
persons of the provisions of this section and of the 
intention of the governmental entity to dispose of the 
material: any person, who as a result of a felony 
conviction in the case is currently serving a term of 
imprisonment and who remains mcarcerated in 
connection with the case, any counsel · of· record, the 
public· defender in the county of conviction; the district · 
attorney in the county of conviction, and the Attorney 
General. 

(2) The notifying entity does not receive; within 90 days of 
sending the notification, any of the foliowing: 

(A) A motion filed pursuant to Section 1405, however, upon 
filing of that application, the governmental entity shall 
retain the material only until the time that the court's 
denial of the motion is final. 

(B}'A request under penalty .of perjury that the material not 
be.-destroyed or disposed of because the declarant will file 
within 180 days a motion for DNA . testing pursuant' to. 
Section 1405 that is followed within 180 days by a motion 
for DNA testing pursuant to Section 1405, unless a request. 
for an extension is requested by the convicted person and 
agreed to by the governmental entity in possession of the 
evidence.· · · 

(C) A declaration of innocence·under penalty· of perjury that 
has been filed with .the court within 180. days of the 
judgment of conviction or July 10 2001, whichever is later. 
However, ·the court shall permit the destruction ·of :the 
evidence upon a' showing that the declaration is false or 
there is no" issue of identity that woulCl be· affected by 
additional te.stlng. The convicted person may be cross
examined on the declaration,at any hearing conducted under 
this section or on an application by .or on behalf of the 
convicted person filed pursuant to Section· 1405. 
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(3) No other prov1s10n of law . requires that biological 
evidence be preserved or retained." 

Section 1405 Motion . 

Penal Code Section 1405(a) states that "a person who was convicted of a 
felony and. is currently serving a tenn,_ of imprisonment may make a written 
motion before the trial court that entered the judgement of conviction in his or 
her case, for performance of deoxyribonucleic acid [DNA) testing''. 

When the prisoner makes his or her motion, req4irements for the motion must 
be complied with in:accordance Section 1405(a):· 

11 (1) ·The motion shall be verified by the ~mnvicted person 
under penalty of perjury and shall do all· of the following: 

(A) Explain why the identity of the perpetrator was, or 
should have been, a significant iss.ue in the case. 

(B) Explain in light of all the evidence, how the requested 
DNA testing would raise a reasonable probability that the 
convicted person's verdict or sentence would '.:,be more 
favorable if the results of DNA testing had been available at · 
the time of conviction. 

(C) Make every. reasonable attempt to identify both the 
evidence that should;be tested and the specific type of DNA 
testing sought. 

(2) Notice o.f the motion. shallbe served on the Attorney 
General, the district attorney in :the county of c9nviction; 
and, if known, the governmental agency or laboratory 
holding .. the evidence saughtto betestedi'·Responses, if any, 
shall ··be filed within· 60. days of the date on which the 
Attorney General : and the district attorney· are seI"Ved with 
the motion, unless a. continuance is. grante& 

(3) If any DNA .or other biological evidence testing was 
conducted previously by either the prosecution or defense, 
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the results of that testing shall be revealed in the motion for 
testing, if known." · 

Hearing on the Motion 

If the court orders a hearing on the motion, requirements for the 'hearing are set 
forth, in pertinent part, in subdivisions (b) and (c) of Section 1405: 

"(b) ..... ·The motion shall be heard by the judge who 
conducted the trial unless the presiding judge determines that 
judge is unavailable. Upon request- of:either party, the court 
may order, in the interest of justice, that the convicted person be 
present at the hearing of the motion:. 

( c) The court shall appoint counsel for th~ convicted person 
who brings a motion under this section if that person ts 
indigent. · 

(d) The court shall grant the motion for DNA testing if it 
deternilnes all of the following have been established: 

(!)'The· evidence to be -tested· is available and in a condition 
that would petniit ·the DNA-testing that is! requested in· the 
motion. 

(2) The evidence to be tested .. has been· subject to a chain of 
custody ·sufficient ·to establish it has not been substituted, 
tampered with, replaced or altered in ariy material aspect. 

(3} The idef!tity of the perpetrator of the crime was, or should 
have.been, a significant issue· in the·case. 

( 4) The convicted person ·has made a· prima facie showing that 
the evidence sought to be tested is material to the issue of the 
convicted person's identity as the perpetrator of,: .or accomplice 
to, the crime, special circumstance, :or-· enhancement allegation 
that resulteq in the conviction or sentence. 

110 

----



9· 

(5)' The requested DNA testfo.g results would raise a reasonable 
probability that; · in light of all the evidence, the C?Onvicted 
p~rson's verdict or"sentence would have· been more favorable if 
the results of DNA. testing had been available at the time of 
conviction. The court in its discretion may consider any 
evidence whether or not it was introduced at trial. · 

r •'. 

( 6) The evidence: so tight to be tested : meets either of the 
following conditions: 

(A).Jt was not tested previously. 

(B) It was tested previously, but the requested DNA test would 
provide results that are reasonably more discriminating and 
probative oftheidentity of the.perpetrator· or accomplice or 
have ~ reasonable probability 0:£' contradicting prior test 
results . 

. (7) The testing requested employs a method generally accepted 
within the relevant scientific community. 

(8) The motion is not made solely for the <f>urpose of delay." 

... ' .. 
DNATesting · 

If the court grants the motion for DNA testing, requirements for the testing are 
set forth, in pertinent part, in: subdivisions (e), (f); (g),·{i) and G) of Section 
1405: . 

"(e) ... the court order shall identify the specific evidenceta be 
tested and the DNA technology to be us·ed. The testmg shall be 
conducted by a laboratory inutually,agreed.upon by the district 
attorney in a noncapital case, or the .Attorney General in a 
capital case, and the person filing the motion. If the p~es 
cannot agree, the court's order shall designate the laboratory to 
conduct the testing and shall consider designating a laboratory 
accredited by the American Society of Crime Laboratory 
Directors Laboratory Accreditation Board (ASCLD/LAB). 
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(f) The result of any testing ordered m:1der this section shall be. 
fully disclosed to the. person filing ·the motion, the district 
attorney, and the· Attorney General. If requested by any party, 

· the court shall order production of the underlying laboratory 
data and not.es. · · 

(g)(l) The cost of DNA testing ordered under this section shall 
be borne by the state or the applicant,. as the court may order in 
the interests of justice, if it is shown that the applicant .is not 
indigent and possesses the ability to pay. However, the cost of 
any additional testing to be conducted by the district attorney or 
Attorney General shall not be borne by the convi-cted person. 

(2) In· order to pay the state's share of any testing costs, the 
laboratory designated·in subdivision (e) shall present its bill for 
services to the superior court for approval and payment. It is 
the intent of the Legislature to appropriate funds for this 
purpose in the 2000-01 Budget Act. 

(i) DNA testing ordered by the court pursuant tc this section 
shall be done as soon as practicable. However, if the court 
finds that a miscarriage of justice will otherwise occur and that 
it is necessary in the interests of justice to give priority to the 
DNA testing, fil DNA laboratory shall be required to give 

. priority to the DNA testing ordered pursuant to this section over · 
the. laboratory's other pending casework." 

G) DNA pr9file information from . biological samples . taken 
from. a .· · convicted person pursuant to a motion . · for 
postcoaviction DNA testing is exempt from any law requiring 
disclosti.re of information to the public." ·· · 
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-- Review of Court Orders 

Secti_on 1405(h) governs the review of court orders on DNA testing as 
follows: 

"(h) An order granting or denying a motion ·for DNA testing 
under this section shall not be appealable, and shall be subjeCt 
to review orily through petition for writ of mandate or 
prohibition filed by the person seekhig DNA testing, th~ district 
attorney, or the Attorney General. Any such petition shail. be 
filed within 20 days after the court's order granting or denying 
the motion for DNA testing. Iri a noncapital case; the petition 
for writ of mandate or prohibition shall be filed in the court of 
appeals. In a capital case, the petition shall be filed in the 
Californ,ia Supreme Court. The court of appeals or California 
Supreme Court shall expedite its review of a p~tition for writ of 

_ District Attorney Services 

The Los Ailgeles County District Attorney's; Office is now required to 
perform new duties pursuant to Sections 1405 and 1417.9 of the Penal Code, 
as added· by Chapter 821, Statutes of 2000; the test claim legislation. These 
duties are explained- in the declaration='of Lisa Kahn, Deputy-in-Charge, 
Forensic Sciences Section, in Exhibit A, in pertinent part, as follows: 

~ . . 
Initial Contact- Writing -cir responding to initial correspondence - from _inmates, -
attorneys or others seeking information regarding Penal Code Section 1405 and 1417.9. 

Investigating Claims-. Reading letters from inuiates or those writing_ oq. behalf of 
inmates, retrieving .and .reviewing court files, tt'iai, attorney files, appellate .colinse! files, 
researching !c:gal, technjcal and scientific issueSc, in~rvie~Jig_ Witnesses, S)Jbp9enaing 
records a,nd p~eparing t(I w_\it~ a motion purs~t.to R~~ai CQd~_~9i;:tion 14()5. Meeting 
with _inmates in persl!~ or .. on th~ telephone as well ~-vffitten consultation. -

Preparing Motions- Includes preparing motions pursiiant to Penal Code Section 1405 
and resp~nqing tq notices sent pursu~t to Penal Code ~ection 1417.9. 

- .1' 

Meetlind C~nfer- Consultation· and meetings with the tiialattotiiey, appellate counsel, 
representatives of the Public Defender's Office, the Alternate Public Defender's 
Innocence Unit, the Post Conviction Center, the District Attorney's Office, the Attorney 
General, and individtials'from other liimicehce·_projects. 

DNA Source Identification and -Tracking- . Meeting with judges, . c;lerks, law 
enforcement personnel regarding preservation of evidence and locating evidence, 
touring law enforcement labs and storage facilities.'' 
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,, 
Development and Procedure- Preparing protocols, administrative forms, meeting with 
SB90 advisor and one-time activities assoc~iated with setting up the Post-Conviction 
DNA unit within the District Attorney's Office. 

Court- T_i!TJ~ spen) in coun including but not limited to. ~ppointment of counsel, filing 
of motion~ anflitlgation_associated with motions pursuant to Penal Code ·section 1405 
and 1'417;9. · · · ' 

- ' 

Travel- Travel related expenses associated with meeting with inmate in connection 
with preparation of 1405 motion. Travel to and from local courthouses for purpose of 
litigating 1405 motions. ' 

DNA Testing Modality Selection- Travel, lodging and related expenses associated 
with research and becoming conversant in newly developed technological advances in 
the field of DNA analysis. 11 

Indigent Deferise Services 

The Los Angeles County Public Defender, Alternate Public Defender, and 
court-appointed indigent defense counsel are now required to perform new 
.duties pursuant to Sections 1405 and 1417.9 of the Penal Code, as added by 
Chapter.821, Statutes of 2000, the test claim legislation. These duties are 
exemplified it1 the declaration of Jennifer Friedman, Coordinator of the Los 
Angeles CountY Public Defender Innocence Unit, in Exhibit B, in pe~inent 
part, as follows: · 

1
'A: Initial Contact- Writing or responding to Initial correspondence from inmates, 

·attorneys or others seeking Information regardlng .. Pena1· Coda Section 1406 
and 1417.9. · 

B: Investigating Claims· Reading letters from Inmates or those writing· on behalf 
of irimai:~s. rei:rlevln!1 court files, public defender files, appellate counsel files, 
reviewing files,. reseifrchlrig leg ill, technical arid scientific lssbes, interviewing 
witnesses, sul>pa·~_riaing records and prepering to write a motion pursuant to 
Penal Code se·ctio'n 1405. Meeting with ciients (inmates) In person or on the 
telephone as well. as written co.naultatlon. 

C: Preparing Motions· Includes preparing m·otlons pu~suant to Penal Cocie 
Section. 1405 and responding to not!ces sent purspant to Penal Code Section 

'1417.9. 

0: Meet and Confer· Consultation and meetings with the trial attorneys,· 
appellate counsel, members of APD's Innocence Unit, the Post Conviction 

. Center, the DA's·Otflce, the Attorney General, and Individuals from other 
· · Innocence Projects. 
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E: 

F: 

G: 

DNA Source Identification and Tracking· meeting with judges, clerks, law 
enforcement personnel regarding preservation of evidence and locating 
evidence, touring law enforcement labs and storage faclllti~s . 

Development and Procedure· p~eparlng:protocols, administrative forms, 
meeting ,with 8990 advlso.r and one tlnia a,ctlvltles ·associated with setting up 
this unit.•· 

Court· Time spent In c~urt including but not limi~~d tci appointment of 
counsel; filing of motions and.lltlgatlon associated with motions pursuant to 
Penal Code Section 1405 and 1417.9. 

H; . . Travel- Travel· related expenses.assocleted·wlttrmeetlng with inmate In· 
connection with preparation of 1405 motlon:-Travel to and from local court 
houses for purpo$e of litigating 1405 motions. 

I: 

-~ . - :-

·oNA:Te!ltlng Mochillfy Sele~tlon· Travel; lodglng·-and related expenses 
associated ·with' rese'arch and becorilihg· conversant in newly ~eveloped 
technolcgtcial advaricaii in the field of 13NA ·analysis. " 

Sheriff Services · 

. .. 

The Los Angeles·County Sheriff's Department is now required to perform new 
duties purs1gmt to Sections 1405 and 1417.9 of the Penal Code, as added· by 
Chapter 821, Statutes. of 2000, the ·test )~laµh;'f~gliHa,Hon: lrl:· ~iiii1cular, the 
Sheriffs Department must now implement ·section 1414.9, mandating 
biologkal eviaence retention and notification requirementSi· to· ·ensure that 
biologic evidence is not destroyed, unless it iSnot rte@ded ifrliti'gation pursuant 
to Section 1405.. . . ,· 

Some of the Sheriffs new duties under the test claim legislation are explained 
in the declaration of Dean Gial1U11!18. Crim~ Laqoratory Ass.i~~~ Director, 
Scientific Services BureaU;. iri Exhibit F, in pertinent part, as follows: · 

~ . 
", One·llme Actlylt!es 
' ' - - . . -.. ; ,. . - . ~ 

Develcipnieiit of Departmental poltctes and ~recedures necessary:t0 compiy with 
the post conviction forensic testing requlr~m.~n~ oft~e sul:>Ject)~,-whlch IT!aY 
Include the necessary computer programming-and hardware of the Crime Lab's 
electronic chain of custody module. · ' · 

Meet' and confer with trtal attorneys and other counsel regarding the coordination 
of efforts In Implementing the subject law. · 

Distribute State Attorney General's Office recommendations for compliance with 
the subject law, and In particular the evidence retention conditions to ensure 
suitability for future DNA testing. " · 
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Contlnulng Acliylties 

Train Investigative personnel with the· Leis Angeles County Sheriff's Oepartment 
and the staff of the 46 Independent law enforcement agencies (e.g., city police 
departments) to whom we provide crime lab services In the methods and 
procedures necessary to comply with the subject law. 

. .·.:' . 

Initial contacts to specified parties to seek permission to dispose of blolOglcal 
evidence. · 

Identification and tracking of evidence that meets the requirements of the subject 
law to ensure Its proper retention and storage. 

Responding to requests for biological evidence held at the Scientific Services 
Bureau of the Los Angeles County Sheriff's. Depi:irtmentwhich has not been 
previously examined. ·This il"lvolves a· computer and record 11earcli for the.location 
or disposition of the evidence sought, manual retrieval. of the evidence, and 
forwarding It to the appropriate party. 

Responding to requests for the analysis of evidence held at the Scientific S.ervices 
Bureau of the Los Angeles County Sheriff's Department In order to determine If 
biological evidence Is present and suitable for ONA testing. This Involves 
laboratory testing and analysis and the lssµance of a final report. 

M.eet and confer with paryJes (attorneys, Investigators, etc.) to determine the 
· suitability of DNA testing oii 'tlie· retained evidence In a partlCt.llar case. . · 

Preparation aninrackil'.'lg of biological evidence that ii! sent to agreed upon private 
vendor DNA.labRratorles f.or.tes~ng. 

Court testimony on chain of custody and disposition of biological evidence. This 
may include the basis and reasons for the disposition of evidence collected prior 
to this s1.1bJect law. 

· DNA testing required of the Los Angeles County Sheriff's Department subject to 
the pursuant law which Is not reimbursed by the Superior Court due to Insufficient 
funding.I' · 

.. --· 

Some of the Sheriffs new duties under the test claim legislation are ·explained 
in the declaratien.· of L. Peter Zavala, Administrati:ve Serv:ic~s Manager III, 
Central Property- and ·Evidence Unit, in Exhibit· E, in pertinent part, as 
follows: ·._ · _.,. · · .. · · · · · . · ·· ·· · '. · 
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\1 One-time Activities 

Development of 'Departmental policies and procedures necessary to provide 
notification, .retention and storage services In order to· retain and preserve 
evidence with biologlcai material in felony convictions pursuant to the subject law~ 

Meet and confer with trial attorneys and other counsel regarding the coordination 
of efforts in Implementing the subject law; · 

Distribute State Attorney General's Office re!Xlmmendations for complla.nce.with 
· the subject law, and In particular the evidence retentlcm conditions to ensure 

suitability for future DNA testing. · 

Train evidence and property custodians on storage and notification methods and 
procedures necessary to comply with the su~jeot law. 

Design, dev~.l9pment, and tes11.ng of, cpmput~r so~are and ~1.,1lpment necessary 
to .identify arid retrieve all biologleal materials associated· with a partlcular case. 

Continuing Activities 

Initial contacts to specified partle~ to seek"permlssion· to dispose of· blologieal 
evidence. · 

Identification and tracking of evldegQ.e that m.~tsl:he requirements of the subjeCt .. 
law to ensure its proper retention an~ storage. · · 

' ' - .· 

Responding to requests for· biological evidence held at the Central Property and 
Evidence· Unit of the' Los Angelerrn~aur\ty Sh'eriff's bepa·rtinent. Thts involves a 
computer and record search for the looatlpn or disposition of th' evldence.squght; . 
manual retrieval of.the evidence, and forwarding it to the appi'opria.tif party; 

• ' ·' ' • • , 
0 

• "'.•":, , • ,' t f • •' • '~• • ' , • 0 r.H o' • -·~~:: •• J, . O 

Maintaining blologlcal evidence in r9fflgerated facllltias:to preserve itS'suitabilify 
for ONA testing pursuant to the subject law. This activity includes adding 
refrfger~ted . facilities to meet Increasing storage requirements as well as 
maintaining such facilities [e.g. utlllt!esJ. · 

Court testimony on chain of custody and disposition of bioiogioal evid.~n~. Thi.~ 
may lnclud~ tlie basis and reasons for the disposition of evidence bcllle'C:ted prior 
.to this subject law. 'f ' · · 
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1.00 

1.00 
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Reimbursable Costs 

The County Sheriff, District Attorney, and indigent defense counsel are 
performing new duties in ·implementing the test claim legislation, as 
described in the a~ached seven declarations. As a result, the County is 
incurring costs, well in excess of $200 per annum, the minimum cost that 
must be incurred''to file a claim in accordance with Govetrunent Code Section 
17564(a). 

. . 
The magnitude and nature of reimbursable costs that will be incurred by the 
County's Public Defender Department in implementing the test claim 
legislation has been estimated for 2001~02, in the declaration of Patricia Van 
Bogaert, Admirustra:tive -Depufy, Administrative Services Bureau. It is 
reproduced here, in pertinent part, as follows: 

PUBLIC DEEENPER 

est1MATEP pRo9RAM cosTS FOR Post coN'irlcT10N PNA TESTING FORri200112002 

FY200112002 Emp Ben C.H. Total Other S&S · Total 

Tltle_, .Salerv,·: 37.13%.,_., .. 23.91% Annual. S&S Seminars Prnaram I -
Df!1puty PIJblle Defender. IV 

" - .~~~~76.00 .~1.108.11 58,669.40 395,153.51 ! 5,000.00 5,000.001 405,153.51 ! 
lnv!lsllg~tor Ill ~o.~~0.02 7,433.77 4,787.00 32,241.69~ I 32,241.69 ! .. 

•(!' . .. : .. 
14,sli9.14 ·e,368.97 63,102.43i i 63,102.43 I Le~al Offiee'Support Asst.I! - - 39,,184.32 I 

~~nlor Paralegal 
'L 7'.. I 12,87~.27 4,780.96 3,078.72 20,735.95i 20,735.95: . " I ' I 

" 
'. .. --· :-

$511,233.57'. I $5,000.001 
i : 

~3~7,fl~·B1 .. ~ 1!il!71.97. $75,904.09 $5,000.00 $521,233.57 ! 

Notes:. Annual Salary uses welghioo average. fri:ini Fr20'ci1102 spread ·~heats-. 
Employee Beneflt·anc1:over.he~~ Ret11_s h'om approv!ld FY?000/01' 'IGP '" - . ·-
SeNlees and Supplll!tl'for Travel and Mileage associated with vlslts to Inmates and court appearanee9 
SeNlce~ and SuP.jlll!!S for Ele.1'.!'l!\Bl'S SSSQClalet\ ~lth)echnotQglcal advances In the field of DNA analysis 

. - - . . . . . ·.. · . .' ' -~: :'; ...... ~ .. ;-: ;~: ' . . ,. . .- . 

''·•.': 

Similar Reimbursable Duties 

The Cofufulssiori h~ ·round duties. anq costs, similar to the e>nes c\~irned 
herein, -fo'be rei~burs~bl~. A similar example is the .Mentally Disordered 
Offenders' Extended Commitment Proceedings [lvIDO] program. 
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The· JvlDO program, eStablished by Penal Code Sections 2970, 2972, and 
2972.1, as Added and. Amended by Statutes ·of 1985, Chapter 1418; 
Statutes of 1986, Chapter 858; Statutes of 1987; Chapter 687; 
Statutes of 1988, Chapter 6S7; Statutes of 1988, Chapter 658; 
Statutes of 1989, Chapter 228; Statutes of 1991, Chapter 435; and 
Statutes of2000, Chapter 324, addresses the MentaUy Disordered Offender 
legislation, and establishes civil commitment procedures for the continued 
involuntary treatment of persons with severe mental disorders for one year 
following their p~ole termination date. These procedures, according to · 
Conimi~sion's Statement of Decision, generally require the followi.Iig: 

"A civil hearing on the petition for continued involuntary 
treatment; [t]he right to ajury trial, with a unanimou.s verdict by 
the jury before· th~. offend~r can be committed; [t]he 
appointinent of defens~ courfoel' for indigent offenders; and 
[ s ]ubsequent petitiOns and hearings · regarding the 
recommitment of the offender for another year of involuntary 
treatment..'' . · 

The Commission found that Penal Coq.e sections 2970, 2972, and 2972.1 
impo~e. El. reimblltsable, state mandated .program on lqcal _agencie~ within the 

. . m~_a.ning of article xttI B, sectiqn 6 of· the CaiifonU"a Constitution and 
Government Code section 17514 for the following activi~ies: 

" Review the state's written ·evaluatfon and supporting affidavits 
indicating that the offender;s severe mental disorder is not in 
remission or cannot be kept in remission without· continued 
treatment (Pen. Code, § 2970); 

, .. · 

Prepare and file petitions with the superior court for the continued 
involun:tary treatment of the offender (Pen. Code~.§ 2970);·· 

. Represent the state and the indigent offender in civii hearings on 
the petition and . any subsequent ·petitions or hearings regarding 
recommitment (Pen. Code,§§ 2972, 2972.1); - · 
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Retain necessary experts, investigators, and professionals to 
prepare for the civil trial and any subsequent petitions for 

· recoinmitment; 

Travel to and from state hospitals where detailed medical records 
and case files are maintained; and 

Provide transportation and custody of each potential men~liy 
disordered offender before~ dt.ui.ng, and after the civil proceedings 
by the County's Sheriff Department." 

~t should also be noted that transportation and custody of the subject [DNA Court 
Proceedings test claim J inmates,· can' be reqilired iri specific cases, and, if so required, 
would als? be reimbursable as it is for poteD.tiai I\.1I)Q iiifuates. · 

Redirected Effort is Prohibited 

. . 

When Sections 1405 and 1.417.9 of the Penal Code were add~d by Chapter 821, 
Statutes of 200.0, the test claim legfslation, and set fcirth new requirements for post 
conviction DNA· testing ancl. court proceedings, the Count)i's and local governments' 
funds were redirected to.pay for the State's program. 

The State has not been allowed ti;> circumvent restrictions on shifting its burden to 
localities by directing them to shift their efforts to comp1¥ . with State mandates 
however no.ble .they· may be. 

This prohibition of substituting the work agenda of. the state for that of local 
government, without compensation, has been found by many in .the California 
Constitution. On December 13, 1988, Elizabeth G. Hill; Legislative Analyst, Joint 
Legislative (California) Budget Coinmittee wrote to· Jesse Huff, Commission on 
State Mandates (Exhibii I) ·and indicated on page 6 that the State may not redirect. 
local govemmen~' effoq to avoid reimbursement of local costs mandated by the 
State: 

"Article XIII B, Section 6 of the State Constitution :i'equfres the state:to 
reimburse local entities for new .Programs and higher levels of service. 
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. . 
It does not require counties to reduce services. in one area to pay for a 
-higher level of service in another.,, . 

'.\:, 

Therefore, reimbursement for the subject program is required as claim~d herein. 
State Funding Disclaimers Are Not Awlicable 

There are seven disclaimers specified in GC Section 17556 which could serve to bar 
recovery of "co~s mandated by the State'', as defined in GC Section 17514. 
These seven disclaimers do not apply to the instant claim, as ,shown, in seriatim, for 
pertinent sections of GC Section 17556. 

(a) "Tue· claim is submitted by a local agency or school district which 
requested legislative· authority for·; that local agency or school 
district to implement the Program specified in the statute, and that 
statute imposes -co.sts upon that 1ocal agency or school district 
requesting the legislative authority~ A resolution .from the 
governing body or a letter from a delegated representative of the 
governing body of a local agency or school district which requests· 

- authorization for that local agency to implement a given program 
shall constitute a request within the me~g of this paragraph.'' 

(a) is not ·applicable as .the subject law was not requested by the County 
claimant or any local agency or· school district. 

(b) "The statute or executive order affirmed for the State that which had 
been declared existing law or regulation by action of the courts." 

(b) is not applicable because;the subject iaw did not affirm what had been 
declared exi&ting law or .regulation by action of the courts . 

-" . ' . 

( c) "The statute or executive order implemented a federal law or regulation 
and. resulted in costs ·mandated.by.the federal government, unless the 
statute or executive order mandates costs-whfoh exceed the mandate in 
that federal law or regulation." 

( c) is not applicable as no -federal· law ·or regulation is implemented in the 
subject law. 
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( d) "The local agency or school district has the authority 'to levy service 
charges, fees or .assessments sufficient to pay for the mandated program 
or increased level of service." 

(d) is not applicable because the· subject law did not provide or include any 
authority to levy any service charges, fees, or assessments. 

( e) "The statute or executive order provides for offsetting savings to local 
agencies .or. school districts which ·result in no net costs to the local 
agencies or school districts, or includes additional revenue that was 
specifically intended to fund the costs of the State mandate in an amount 

· sufficient to fund the cost 0fthe-State mandate." 

. (e) is not applicable as no offsetting savings·are provided in the subject law 
and no revenue to fund.the subject law was provided by the legislature. 

(f) "The statute. or executive order imposed duties which were expressly 

e .. · 

included in a ballot measure approved by the voters in a Statewide A 
election." ~ 

(t) is not applicable as the duties imposed in. the subject bw \\''?;'':' nnt 

included in a ballot measure. 

(g) "The statute created a new cr,ime, or infraction, eliminated a 
crime or infraction, or changed the penalty for a criine or 

. infraction; but only for that portion of the statute relating directly 
to the enforciment ofthe:crime or infraction." 

(g) is not applicable as the subject law did not create or eliminate a 
crime or infraction and did not change .that portion.of the statute 
not relating directly to ·the· penalty enforcement of the crime or 
infraction. 

Therefore, the above seven disclaimers will not bar local governments' 
reimbursement of its costs. in implementing the requirements set forth in the 
captioned test claim legislation _as these. disclaimers are all not applicable ·to the .A, 
subject claim. ., 
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Costs Mandated by the State · 

· .The County has incUI'I'ed cost1:1·in complying with Sections 140$: and 1417.9 of the 
Penal ·Code, as added by Chapter 821, Statutes of 2000, the test. claim legislation.
The County's costs in performing new duties under the test claim legislation, as 
illustrated· in the ~ttached seven declarations, a.Fe reimburs~ble "cost,s .mandated. by 
the State" under Section· 6 of Artide XIII B of the California Cons_tj.tution and 
Section 17500 et seq of the Government Code. 

The County was required to provide a new State-mandated program and thus incur 
· reimbursable "costs mandated by the State", as defined in Government Code section 

17514: 

" ' Costs mandated· by the State' means any increased costs which a local 
· agency or school district is required to incur after July 1, 1980, as a result of. · 
·any statute enacted on or after January 1, 1975, or any. executive order 
implementing any statute enacted on or after January 1, 1975, Which mandates 
a new program or higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of the California Constitution." 

Accordingly, for the County's costs to be reimbursable "costs mandated by the State", 
three requirements must be met: 

1. There are "increased costs which a local agency is required to incur 
after July 1, 1980"; and 

2. The costs are iricurred "as a result of any statute enacted on or after 
January 1, 1975"; and 

3. The costs are the result of "a new program or higher level of service 
of an existing program within the meaning of Section 6 of 
Article XIII B of the California Constitution". 

All three of above requirements for finding cost mandated by the State are niet herein. . . 

·First, local government is incurring costs in implementing the test claim legislation 
added by Chapter 821, Statutes of2000, well after July 1. 1980. · 

Second, the test claim statute, Chapter 821, Statutes of 2000, was enacted well after 
Janua.zy l. 1975. 
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Third, the post-·conviction: DNA court proceedings required under the',test claim 
legislation, as detailed above, are new, not required under prior law. Therefore, "a 
new program or 'higher level. of service ... " ha:s been enacted. in the test claim 
legislaticiil. · 

Th.erefore, reimbursement cifthe County's "costs mandated by the State", incurred in . 
implementing the test claim legislation, as claimed herein, is required. · 

·' 

'· 
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LOS ANGELES COUNTY DISTRICT ATTORNEY'S OFFICE 
BUREAU OF FRAUD AND CORRUPTION PROSECUTIONS• 
FORENSIC SCIENCES SECTION 

STEVE COOLEY • District Attorney 
LAWRENCE E. MASON • Chief Deputy District Attorney 
PETER BOZANICH • Assistant District Attorney 

County of Los Angeles Test Claim 
Settlons 1405, 1417.9 ofthe Penal Code 

As added by Chapter 821, Statutes of 2000 
Post Conviction: DNA Court Proceedings 

. . 

Del:laratlon ·of LIS a Kahn 

Lisa Kahn makes the following declaration and statement under oath: 

DAVID H. GUTHMAN • Director 

I, Lisa Klilin, Deputy-in-Charge, Foreµ~jc Sciences s~9ilon _i;if the District Atto~ey'~ Offic~ of the 
County of Los Angeles, arri responsible for impl,ementing the subject law. . . . . 

• :-J • --· 

I declare that the District Attorney's Office has incurred new duties as a result. of the Post-Conviction 
DNA Testing statute (Pen, Code § 1405), and the Disposal ofEvidence NotificationJ!lw (~en. Code§ 9.; 1417 .9). These· new .duties have :resulted in increa8ed C()Sts for the.Office. . · .. · · 

I declare that before the enactment .of Penal Code Section. 1405, convicted persons had no right to. 
appointed counsel for purposes of litigating a requestJor post-conviction DNA testing.· 

. -. ' ' -

l declare that before the enactment of Pen!ll Code Section .1417.9, there was no re_quirement that the 
governmental entity in possession ofbiofogical evidence notify the District Attorney Rt1d the inmate in 
order to be able to destroy biological evidence in their possession. 

I declare that as a result of the Post-Conviction DNA testj11g statute, whel). a convicted person either 
files a motion or requests appointment of counsel for purposes of in'{estigating. a claim ptirl!µ~t to 
Penal· Code Section 1405, the District Attorney or the Attorney General's Office is required to 
investigate whether such a motion is meritorious, and, if necessary· litigate the. motion including 
seeking appellate relief through a writ petition if the motion is denied. . . ' 

I declare that new duties created by the Disposal of Evidence Notification law arise because the law 
. requires that the District Attorney's Office be notified whenever a governmental entify in pos.s¢ssion of 

biological material intends to destroy the material. (Penal Co~e Section 1417.9, subdivision (1))(1).) 

I declare that duties performed by the District Attorney's Office pursuant. to the subjecf law are 
reasonably necessary in complying with the subject law, and cost the County of Los Angeles in excess 
of $200 per annum, the minimum cost that must be incurred to file a claim in accordance with 
Government Code Sectiori 17564(a). 
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· Declaration of Kahn· 
June 18, 2001 
Page 2 

I declare that new duties imposed on the District Attorney's Office due to Section 1417.9 include 
reviewing the convicted prisoner's or Public Defender's or other counsel's representations regarding 
the convicted prisoner's case in which the biological material was retained in order to' determine bow 
to respond to the government's notification of disposal. · · 

I declare that possible responses could inc.Jude reviewing the convicted prisoner's or Public Defender's 
or other counsel's representatioi:is arid drafting and litigating a motion pursuant to Penal Code Section 
1405. . 

I .declare that duties of deputy. district attorneys, support personnel, investigators, experts, and 
associated services and supplies,. mandated under the subject law, as detailed on the attached list of 
reimbursable activities are reasonably necessary in complying with. the.subject law. 

'Specifically, I declare that I am infonned and believe that the County's State mandated dutie~ and . 
resulting costs in implementing the subject' Jaw' require the. c;ofuity to provide new State-mandated 
services and thus incur costs which ate, in m:y opinion, reimbursable "costs mandated by the State", as-· 
defined in Government Code section 17514: 

"'Costs mandated by.the State' means any increased costs which a.local agency or school 
district is required to incur after July I, I 9SO, ·as a result of any statute enacted. on or after 
January' I, 1975, or any executive order implementing any s~tute enacted on or after 
January 1, 1975, which mandates a new program or nigher level of service of an existing 
program within the meaning' of Section 6 of Article XIII B ofthe California Constitution." 

I am personally conversant with the foregoing facts and if required, I could and would testify to the 
statements made herein. · · · · 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct of my own knowledge, except as to matters which are stated as information and belief, and as to 
those matters I believe them to be true. · · 

(../J<J/01 
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MICHAEL P. JUDGE 
PUB~IC DEFENDER 

LAW OFFICES 
LOSANGELESCOUNTYPUBLICDEFENDER 

210 West Temple 
Los Angeles, CA. 90012 

213-974-2811 . 

Mey 21, 2001 

·. 

County of Los Angeles Test Claim 
Section 1405, 1417 .9 of the Penal Code 

As added by Chapter 821; Statutes of 2000 . 
Post-Conviction: DNA Court Proceedings 

Declaration of jenn.ifer Friedman .. 

I, Jennifer Friedman, makes the following declar~tion and. sta.tement unde~ oath: 
. . . 

I, J~nnfrer Friedman, coor.dinator of the Los Angeles County ·Public Defender 
Office's Innocence Unit, am responsible for implementing tli.e subject law. 

I - ' ' 

I declare thatthe Public Defender' s.Qffice has incurred new duties as a result ofl'ost-
Conviction DNA Testing Statute (Penal Code Section 1405), and the Disposal of 
Evidence Notification law (Penal Code Section 1417 .9). These new duties have 

· resulted in increased costs for the Office ... 

· I declare that before the enactment of Penal Code Section . .1405, convicted persons 
had no right to appointed counsel for purposes of litigating .. a reque~t for post
conviction DNA testing. 

I declare that before the enactment of Penal Code S~q~ion 1417.9, there was ·no 
requirement that the gov·~rrunehtliotify. the public defend;r and the inmate in order 
to be able fo desti'oy'biolo'gical evidence in t~df possessfon. 

" 
I declare;thatas aresultof the Po~t-Conviction DNAt~sting st~tute·; when a convicted 
person: eith~r· 'files a inotidli '-Or reqµests appointment· of ;c0unse~ for purposes of 
investigating a claim pursuant to Penal Code Section 1405 'Dy coiitaetlligthe Public 
Defender, the court, the District Attorney or Attorney General, the Office is required 
to investigate whether such a motion is potentially meritorious, and if so, must draft, 
file and litigate the motion; including seeking appellate review through a writ petition 
if the motion is denied. · · 
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I declare that new duties created by the Disposal of Evidence Notification Law 
arise because the law requires that the Public Defender's Office be notified 
whenever a governmental agency in possession of biological evidence intends to. 
destroy the material: (Penal Code Section 1417.9ubd.(b)(l) ). 

I declare that new duties imposed on the Public Defender due to Section 1417.9 
include determining whether the Public Defender represented the person who was 
charged with the crime in which the·biological material was retained; contacting 
the person's la\ll)'er if the Public Defender did not repiesent·him or her, and 
reviewing the individual's case to determine·hoW to respond to the government's 
notification. · 

I declare that possible responses· c64Jcf include drafting'md litigating a motion 
pursuant to Penal Code Section 1405, drafting a declaration stating that a motion 
will be filed within 180 days or drafting a declaration of innocence as provided by 
Penal Code Section 1417.9 (b)(2)(C). 

I declare that duties of attorneys; support personnel, investigators; and associated 
services md supplies, mandated under the subject law, as detailed on the attached 
list of reimbursable activities areteasonably necessary in complying with the 
~ectl~. · · 

Specifically, I declare that I am informed and believe.that the County's State 
mandated duties and !esultin.g costs in implementing the subject law require the 
County to provide new State•mandated seI"Vices and thus incur costs which are, im . 
my opinion are reimbtirsable "costs mandated by the State," as defined in 
Government Code Section 17514: 

"'Costs mandated by the State' means any increased costs 
which a locaLagency·or s. ch.· ool district .. is requir~d tq incur 
after July 1, t98Q, as.a .. result of any .sW.tute e~act~d on o~. . 
after January 1, 1975, or any executive order implementmg 
anY.statute enacted on or after January 1, 1975, w~c9- mandates 
a n:ew program ot higher level of service of any ex1stmg in:o$!~ 
withln the meaning of Section 6 of Article XIII B o,f the ~aJ,i;f9nua 
Gqns.titution." . · . . . · · 

• # •• 
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I am personally conversant with the foregoing facts and if required, I could and 
would testify to the statements made herein. 

I declare under penalty of.perjury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to matters which are 
stated as information and belief, and as to those matters I.believe them to be true. 

'='ILJol !..'.:ls A~ctc1 1 c.A. 
Daie and Place· 

·~· 
Je~riedman 

:;: .. - ,, 
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Description of Reimbursable Activities 

A: Initial Contact- Writing or responding to initial correspondence from inmates, 
attorneys or others seeking information regarding Penal Code Section 1405 · 
and 1417.9; 

B: Investigating Claims- Reading letters from inmates or those writing on. behalf 
of inmates, retrieving court files, public defender files, appellate counsel files, 
reviewing files, researching legal, technical and scientific issues, interviewing 
witnesses, subpoenaing records arid preparing to write a motion pursuant to 
Penal Code Section 1405. Meeting with clients (inmates) in person or on the 
telephone as well as written consultation. 

C: 

D: 

E: 

Preparing Motions- lnc,ludes preparing motions pursuant to Penal Code 
Section 1405 and responding to notices sent pursuant to Penal Code Section 
1417.9. 

·Meet and Confer- Consultation and meetings with the trial attorneys, 
appellate counsel, members of APD's Innocence Unit, the Post Conviction 
Center, the DA's Office, the Attorney General, and individuals from other 
Innocence Projects. 

DNA Source Identification and Tracking- meeting with judges, clerks, law 
enforcement personnel regarding preservation of evidence and locating 
evidence, touring law enforcement labs and storage facilities. 

·F: Development and Procedure- preparing protocols, administrative forms, 
meeting with SB90 advisor and one time activities associated with setting up 
this unit. 

G: Court- Time spent in .court including but not limited to appointment of 
counsel, filing of motions and litigation associated with motions pursuant to 
Penal Code Sectioh 1405 and 1417.9. 

H: Travel- Travel related expenses associated with meeting with inmate in 
connection with preparation of 1405 motion. Travel to and from local court 
houses for purpose of litigating 1405 motions. 

1: · DNA Testing Modality Selection- Travel, lodging and related expenses 
associated with research and becoming conversant in newly developed 
technological advances in the field of DNA analysis, 
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MICHAEL P. JUDGE 
PUBLIC DEFENDER 

LAW OFFICES 
LOS ANGELES COUNTY PUBLIC DEFENDER 

19·513 CRIMINAL COURTS BUILDING 
210 WEST TEMPLE STREET 

LOS ANGELES, CALIFORNIA 90012 
(213) 974-2811 

June 6, 2001 

· County of Los Angeles Test Claim 
Section 1405, 1417.9 of the Penal Code 

As added by Chapter 82t, Stat~tes of 2000 
Post-Conviction: DNA Court Proceedings 

. . 
. Declaration of Patricia Van Bogaert 

I, Patricia Van Bogaert, makes the following declaration and statement under oath: . 
....... ; 

I, Patricia Van Bogaert, Administrative Deputy, Administrative Services Bureau of 
the Los'"'Angeles County Public Defender Office, am responsible for fiscal 
.management arid administration, including recovering Cou.nty· costs incurred in. 
performing State-mandated programs, and for determining State-mandated County 
costs unay()i~~bly resultirig from 'the subject la:w. . . . 

I believe that the Public Defender's Office has incurred new duties-as a result of Post~ 
Coti.victfon J)NA Testing Statute (Penal Code Section 1405), and the Disposal of 
Evidence Notification law (Penal Code. Section 1417.9). These new duties have 
resulted iri increased costs for the Office. · . . . · · 

I believe that before the enactment of Penal Code Section 1405, convicted persons 
had no right to appointed counsel for purposes of litigating a request for po_st-
conviction DNA t~sting: . -

I believe that before th~ enactment of Penal Code Section 1417.9, there was no 
requirement that the ·government notify the public defender and the irunate in order 
to be able· 'fo destroy hiologfoal evidence in their possession. · 

· .. · ' ,- . - - ·. ,-

I believe that as a result of the Post-Conviction DNA testiilg statute, when a convicted 
person either files a motion or requests appointment of counsel- 't'or purposes of 
investigating· a claim pursuant to Penal Code Section 1405 by contacting the Public 
Defender; the court; the District Attorney or.Attorney General, the Office is required 
to investigate whether such a motion is potentially meritorious, and if so, must draft, -
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file and litigate th~ motion, including seeking appellate review through a writ p~titio~- . 
if the motion is denied. 

I beli.eve that new duties created by the Disposal of Evidence Notification Law arise 
because the law requires that the Public Defender's Office be notified whenever il· 
governmental agency in possession of biological evidence intends .to destroy the 
material. (Penal Code Sectipn 1417.9ubd.(b)(l) ). -

'· < ·. . \ (' :-
I believe that new duties imposed. on.th~. Public. Defender due to Section 1417.9 
include determining whethei: ~he Public. Defender ·represented the _person who was 
charged with the crime in which the biological material was retained; contacting the 
person's lawyer if the Public Defen_der did_ not. repre~e~t ~-i,m or her, and reviewing 
the individual's case'to determine how to respond to the government's notification. 

I believe that possible respons~s· could include drafting and litigating a motion 
pursuant to Pen_!il Code Section ;1405, drafting a declaratio!l stating that a motion will 
be filed within 180. ~ys or drafting a declaration of innocence as provided by Penal - --
Code Se.ction 1417.9 (b)(Z)(C). - - - ' 

I believe that duties of attorney~, ··supp~rt personnel1 :illve~tjg~tqrs, and_-~sociated - e 
services and supplies, mandated under the subject law, as detaiied on the.attached list 
of reimbursable CQ!)ts are reasonably necessary in complying wi1;11 the subject law. -. . . . ·. - . '· . .· . 

Specit}cally, I qeclare that I am informed and believe that tb,.e Co'111tY's- s~~e 
mandated duties ~d resulting costs in imp.lementmg the subj~c~ law· reqµfre- tlJ.e 
County to provide new State-mandated services and thus incur' costs which are, im 
my opinion are reimbursable "costs. mandated by _th~ State," a~ defined m 
Gove:i;nment Code Section 17514: - - · · · -· 

·.; 

"'Costs ma.Ildat~d by the State' means any increased costs 
which a local_i;t.ge~c:Y or sch()gl distri~t_ i~ req1:1":ed to incur 
after JUlyl, 1980, as a result of any .stafute ~cted'On·o~ _ 
after January l-,"1975, ot.·an}'exeCU:tive,or-der unple~entmg·. - . - - -- ___ -; 
any statute enacted;on or aE\e1:..J an:ua.ry 1,, 19,7.~; w~.1c~}nan.c1at~.~ . 

_ a new program or higher level of service of any ex1stuig pro~am. 
- w:ithin tbe_ meattlng of S~_ction 6 of Article XIII B of the Calif orma 

coristitution." , · - ·· · -- - - · 

;- ~··· 

I am perso~ally conversant with the foreg~ing facts ~d if required, I could and-would e, 
_testify-to the statements made he;rein.-
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I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to'matters which are 
stated as information and belief, and as to those matters I believe them to be true . 
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PUBLIC DEFENDER 

ESTIMATED PROGRAM COSTS FOR POST CONVICTION DNA TESTING FOR FY2000/2001 

FY2000/2001 EmpBen O.H. Total Other S&S 

Position Title Salarv 37.13% 23.91% Annual S&,S Seminars 

0.25 Dep~ty f'.l!~I~ Def!!nder I'!__ ____ .?~/!~§.:3~ 10,947:~.! 7,049.95 47,483.21 500.00 
~---·-·---1------- -- ---· 

-
-- -· - - ------ --~----·-- '--·-

__ ,__ 
-· 

···--·- "---"-··-·- ·-· - --· -----

-··- -------- --·-- -··· -- .. -·-··-- -- ·--·--- -- - - ···------·-1------ - '---- ·--··-
···--- -- ·--··· 

-·· ·----· - ----- ·-· L---- ----
~ ----- .\.---. --- ·- ·-· ----

_. 
(JJ . -- -- . ---·- ------- ~- --f-------
~-J..-.-··-···--·-·· - -1·. --------- --·· --·-~ 

. 0.25 $29,485.35 $10,947.91 __ _:_F .0~9,95 $47,483.21 $500.00 $0.00 
--- -·------. -- L...--------- ·-· . -L-~---·-'---· --· •. ____ L-- -- .. - .... ·------· 

Notes: 
Annual Salary uses weighted average from FY2000/01 spread sheets 

Employee Benefit and Overhead Rates from approved FY2000/01 ICP 
Services and Supplies tor Travel and Mileage associated with visits to inmates and court appearances 

.\SB90DNA.123 

Total 

· ProQram 

47,983.21 ··--
0.00 

·-

0.00 

0.00 

·-

$47,983.~1_ 

05/23/2001 



PUBLIC DEFENDER 

ESTIMATED PROGRAM COSTS FOR POST CONVIC::TION DNA TESTING FOR FY2001/2002 
. -- . ' - •. 

' FY2001/2002 Total 

Position . Title Salarv 

Emp Ben 

37.13% 

'O.H. 

23.91% Annual 

i--2-·_00--i-D_e.._puty~'=-··_,Fl~ub_l_i·c_D_e_fe-"ci_de_·r_IV_: -4--'2_45_,,_37_6_._o_o-4-__ 9-'1.'--'-1-'--08_._11___.• __ 58,66a.4Q --~95,!~~~1 
. ; . ~ ,, '. -

i---0._2_5-i-'l_nv_es_,:~tig"--a~lo_r_ll_I _~--'-; -4--2-'o,'-02_0_._92-+-__ 7...:..;4_3_3_.7_7',_ 4,787 .00 ___ . 32!~~ 1.:6~ 

!-'---1-~00-+-:L-'-'eg"'"'. a:...:..l ...:.O....:.ffi...:.~~;s-'-'upwpo::...::..::,:tl...:.As..::: . ..:..st:....:1:...:..1 -+---=-39=..:;...:..184~.3=2:+-_....:.1...:.'4,~54...:.9::..:·...:.14.::.J- ·--=9!36_8.~I_ ___ 6_3!..~ 0_2.~~ 
0 

1.UO Senior Paralegal 12;876.27 · 4;780.96 
·-1-· 

: .--" 

Other S&S 

S &:S, Seminars 

5,000.00 5,000.00 -- -·-····· . ---

I 

I 
.=-VJ:-"-+-~---,---:-----+----·---<~-~--+--·---··--·-·· ..... -- . ; U1 

: ·'425 $317A57.51 $117,871.97 $75,904.09 $511,233.5_! .,~!'!~~:~~- -.-- . ~~!~~~:DD I 
~Note.s:, Annual~Salary uses weighted average from FY2001/02 spread sheets 
· · · '. . Employ~ l:lenefit ~nd Overhet'ld Rates from, approved FY2000/01 ICP 

·· Se!Niees:and Supplies forTra~el and Mileage a~ociated with visits to inmates and court appearances 
Se.\iic$ and SupP,lies for Seminars associated with techn~logical advanees in the field of DNA analysis 

.\SB90DNA.123 

Total 

Program ·, 

405.153.51· . ~ 
. ····----·:-·· 

3_~?~!~.~-
63,102.43 
·····--·-. 

··. 
29l_35:!J~ 

05/23/2001 



Post-Conviction : DNA Court Proceedings 
Penal Code Section 14Q5 And 1417.9 

MONTH 

:LIENT NAME: ~-""'.'~------------
Last Name First Name 

PUBLIC DEFENDER CASE#:---------

.TTORNEY: -------------GRADE __ _ CDC#:-------------------------~ 

~VESTIGATORI 
ARALEGAU 
ECRETARY: --..,----------------INSTITUTION: 

DATE 

I 

'1 

FISCAL USE ONLY 

Hourly Rate: 

Total Activity A: 

Total Activity F: 

Reimbursable Activities : 

A) lnltlal Contact 
:a) Investigating Claims 
:ci P reparlng Motions 
ID) Meet and Confer 

REIMB.-

DESCRIPTION ACTIVITY 

. 

Total Activity B : 

Total Activity G : 

... 
•. 

' 

: 

,. 

' 

' 

Total Hours : 

Tot~.l.Actlvlty C : Tol!ll Act iv lty 0 : 

Tota_I Activity H : T cit~I Activity I : 

(E) ONA Source Identification and Tracking 
(F) Development & Procedure 

(G) Co~rt 
(Hl Travel 136 
( I ) DNA Testing Modality Selection 

. 

'. 

PART 

HOURS HOURS• 

- -

- -
, . 

. . 

' .. 

Total Activity E : 

• Part Hours : 

114 hour= .25 
1/2 hour= .50 
314 hour= .75 

e. 



Bnue A. HOffman 
Alternate Public Defender 

Law Offices of the Los Angeles County 

Alternate Public :D'ejender 
35 Hall of Records, 320 W. Temple Stnet, Los Ang•lts, CA 90012 

Telephone No. (213) 974-662§ 
F~ No. (213) 626-3171 . 

County of Los Angeles Test Claim 
Sections 1405, 1411.9 of the Penal.Code 

As added by Chapter 821, Statutes of 2000 
Post Conviction: DNA Court Proceedings 

- Declaration of Jordan Yerian 

Jordan-Yerfan makes the following declaration and statement wider ~ath: -

/ 1011" Y. FrM.1 
chief Depu~ · 

A I, Jordan Yeriari, Head Deputy Alterq~~e Public Defender, Special Innocence Projects, 
W1for the· Alterµate Public Defender of' the County of_ Los Angele~. ani responsible for 

implementing the-subject law. .. " 

I declare that the Alternate Public Defender's Office has incurred new duties as· a result 
. of the iost-Col).viction DNA T~sting_ statute (Pen. Code § 1405), and the Disposal· of 
Evidence Notification Ia.w (Pen. Code § 1417.9)~ These new duties have resulted in 

' increased costs for the Office. . '' . ' -

I declare that before the enactment o:f'Penal Code S~ctlon 1405·, convicted persons had 
no right to. appointed counsel for purposes of litiga,ting a reqm:st. for post-conviction 
DNA testing. . . . - . . 

I declare that before the. enactm.ent of Penal Code. Sectic;:>ri. · 1417.9, there wa.S no 
. requirement that the gov,el-nment ~otlfy '9ounsel of record. arid the illrtiate in or4er' to· be 
able to destroy biological evidence 4i: their possessio-q.. - . _ -

I declare that as a result of the Post-Convictio.p. ONA testmg statute, when a convicted 
person either files a motion or requests _appoful:ni~t: o~ cohn,s~l f()r purposes of 

. .A investigating a claim pursuant to Penal Code Section 1405 by contacting the. Alternate 
WI'' Public Defender, the court, the District Attorney or the Attorney General, the Office is 

required to investigate whether such a motion is potentially meritorious, and, if so, must 
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dfaft, file and litigate tli~ motion, ·ili~foding see~g .appellate relief through a· ~t. 
petition if the motion is denied. · · · · "··_;;:.~ , . 

. . . ' ' <:: .. :1:·:·1fo_'; __ (_ 
I declare that new duties created by the Disposal of Evidence Notification law arise"'· . · 
beca~se the law requires that counsel of record be notified whenever a governm~tal 
entj,ty irt possession of biological material intends to destroy the material. (Penal Code 
Section 1417.9, subdivision (b)(l).) 

I declare that new duties imposed on the Alternate Public Defender due to Section 
1417.9 include determining whether the Alternate Public Defender represented the 
person who was charged with the crime in which the biological material was retained; 
contacting the person's lawyer if the Alternate Public Defender did not represent him or 
her; . and reviewing the person's case to deterriliile how to respond to the government's 
notification. · · · · 

., 
I declare that possible responses co~ld include drafting and litigating a motion pursuant 
to Penal Code Section 1405, ch;afting a declaration statirig that a motion will be filed 
within 180 days ·or drafting a declaration of inn<;>cence as provided by Penal Section-· 
1417.9, subdivision (b)(:i)(C). 

I declar¢ that duties Qf attorneys, support personnel, investigators, experts, and ~ 
associated services ·and· supplies, mandated under the subject law, as detailed· on the 'W 
attached list of reimbursable activities are reasonably necessary in complying with the · · 
subjectl~'Y· 

Specifically, I declare that i am info~ed and believe that the County's State mandated 
duties and resulting cos'ts' in implementing the subject law require the County to provide 
new State-mandated services and thus incur costs which are, in my opinion, reimbwsable 
"costs mau..dated by ~e ~tate".• as defined in Government Code. section 17514: 

" ' Costs inandated h)l the State' means any increased costs which a local 
agency or school district is required to incur after July 1, 1980, as a result of 
any statute . enacted, on 9r . after January l, 197 5, or any executive order 
impleil),~ting 1µ1y .s.tatufe enacted on or aftei J ariuilry 1, 197 5 I which mandates 
a new prograrri . ot higher level. gf. SetVice·: of an cixi:stiilg pf a gram· withiri -the 
meaning of Section 6 of Article XIII B of the Calif oniia Constitution." 

I am pers~nally conversant with the fote~oing facts arid if required, I could and would 
testify to the statemepts _made herein. · 
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I declare under penalty of perjury under the laws of the State of California that· the foregoing e true ~d correc~ of my own knowledge, ex~ept as to matters which are stated as 
_ii.formation and behef, and as to those matters I believe them to be true. - . 

. • J' ·~'; . • • • • • • • • • • .: •. ~ ~:... • ·~:.: .'_ 

June 14. 2001. at Los Angeles. California 
Date and Place ., 

·. 

·•·' 

. . -~ 

· ... · _·, 

. i • 

··: . 
. .,,.. : 

' '. •' ·~ ~ ,. ." . 

e. 
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LEROY D. BACA, SHERIFF 

<l!nuntg of Eoe· 1\ngeles 
~hedff 's iaepartment ~enl:rqunrters 

·~700 'lRnmcrm1 t8 oulelmdt 

..ffionll!re!;! Jnrlt, <J!itlifornin 9i734- '.?169 

Cqunty of Los Angeles Test Claim 
Sectl.ons 1405, 1417.9 of the Penal Code 

As added by Chapter 821, Statutes of 2000 
Post Conviction: DNA Court Proceedings 

Declaratf on of L. Peter Zavala 

L. Peter Zavala makes the following declaration and statement undi:ir oath: 

--

I, L. Peter Zavala, Administrative Services Manager Ill, Central Property and Evidence Unit, 
Sheriff's Department of the County of Los Angeles, am responsible for implementing the subject 
law. 

I declare that the Los Angeles County Sheriff's Department has new duties as a result of the 
Post-Conviction DNA Testing statute (Penal Code § 1405) and the Disposal of Evidence 
Notification law (Penal Code § 1417.9) and that these new duties have resulted In lncreaser9. 
costs for the Los Angeles County Sheriffs Department · -

I declare that before the enactment of Penal Code § 1417.9, there were no legislative 
requirements that the Los Angeles County Sheriffs Department notify the Imprisoned felon, any 
counsel of record and/or their respective agencies, and the State Attorney General in order to 

. dispose of biological evidence in possession of the Los Angeles County Sheriffs Department. 

I declare that these new duties imposed on the Los Angeles County Sheriff's Department due 
to Section 1417.9 which reads: · · 

" ... retaining any biological material secured in connection with a criminal 
case for the period . of time that any person remains Incarcerated In 
connection with the case and disposing of biological material before the 
expiration of the period of time described in subdivision (a) if all of the 
conditions set forth below are met 

(1) The government entity notlfles all of the following persons of the 
provisions of this section and of the intention of the governmental entity to 
dispose of the material: any person, who as a result of a felony conviction 

. in the case is currently serving a te~ of Imprisonment and who remains 
Incarcerated In connection with the case, any counsel of record, the public 
defender In the county of conviction, the district attorney In the county of A 
conviction, and the Attomey General. 9· 

(2) The notifying entity does not receive, within 90 days of sending the 
notiflcation, any of the following: 

71 '7radffio140f Deruice 
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(A) A motion pursuant to Section 1405, however; upon filing of that 
appllQatlon,. the governmental entity &hall retain the material· only until the· 
time that the court's denial of the·motlon Is final. · · 

. . ' 

· (B) A-request under penalty of perjury that the material not to be destroyed 
or disposed of because the declarant will file within 180 days.a motion for · 
DNA testing purauant to Section 1405 that Is followed within 180 days by 
motion for DNA testing· pursuant to Section 1405 ._unless a request for an -· 
extension Is requested by the convicted person and agreed to by the 
governmental entity In possession of the evidence . 

.. 
(C) A declaration ·of Innocence under penalty of perjury that has been .flted ~ 
with the court within 180 days of the judgement of conviction or July 1, : 
2001, whichever Is later. However, the court shall permit the destruction 

. of the evidence upon a showing that the declaration Is false or there is no 
Issue of the identity that would be affe¢ecl by. ad_diiion~l_.testlng. The 
convicted person may be cross-examined on'.the declaration atany· hearing · 
conducted under this seCtion cir on an application by· or on behalf of tha . 
convicted person filed purauant to Sect10111405." 

I declare that pursuant to Section 1406, the ·Central Property and Evidence Unit of the Los 
Angeles County Sheriffs Department , is mandated to provide notification, retention and storage 
services In order to retain and preserve evidence with biological material In felony convictions. 

I declare that pursuant to Section 1405, when the requeet for biological evidence held h'i 
connection with a post-conviction DNA case Is niade, Central Property and Evidence Unit of the 
Los Angeles County Sheriff's Department is required to search for and retrieve the evidence 
held and/or the documentation related to the case. 

I declare that, In my opinion, proper storage of biological evidence pursuant to Section 1405 . &a!l.I 
requires refrigerated facilities. · 

I declare that the_ above duties performed by the Central Property and Evidence Unit of the Los 
Angeles County She.riff's Department pursuant to the subject law are reasonably necessary In 
complying with the subject law, and cost the County of Los Angeles In excess of $200 per 
annum, t~e minimum cost that must be incurred to file a clafm in accordance with Govemment 
Code Section 17564(a). 

I declare that I have prepared the attached description of reimbursable activities reasonably 
necessary to comply with the subject law. 

· Speclflcally, I declare that I am informed and belleve that the County's State mandated duties 
and resulting costs In implementing the subject law require the County to provide new State
mandated services and thus incur costs which are, In my opinion, reimbursable "costs mandated 
by the State", as defined in Government Code section 17514: · . 
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·" "Costs mandated by the State' means any Increased costs which a local agency or 
school district Is required to Incur after July 1, 1980, aa a result o·f any stati.Jte enacted 
tin or after January 1, .1975, or~any executive order' lmplementrng any statute enacted 
on or after January 1, 1975, which mandates a new program or higher level of service 
of an existing program within the meaning of Section 6 of Article XIII B of the 
California .Constitution." · 

I am personally coriversant with the foregoing facts and if required, I could and would testify to 
the statements made herein. 

I declare under penalty of perjury under the laws of the State of Callfomia that the foregoing Is 
true and eorrect of my own knowledge, ~xcept ae·to matters which are stated as information and 
belief, and as to those matters I believe them to be true. 

::·· 

. .. ·. ~-·~ 

~.01 .. : tf®t >-~1erj.:i~ ~,t:;·n:~~. ~f--'.'"" 
Date and Place .. -· C4 ~ . ~ 'f. . . Signature · 

··'· ..... 

. ·:·; 

142 



e! 

Jl.JN-14-2001 11•42 

.-: i· • "' ·.. -.• ~ 

, · . Descrlptiorrof Relmbursat:ila' Activities 
.··· ·oeclaration·of' L; Peief'Z~vala 

One-time Activities _ . 
' ~"''.:'·· ·:··".. . . '• ~ "! 

0 P.05/05 

Development of Departmental pollcles and procedures necessary to provide 
noti~catlon, re,t~..p\i,on_ ~n~. ~~9t~9~ s~rvi~ I~. o~er tp. re~in and preserve 
evidence With "biologlcal material in felony convictions pursuant to the subject law. 

. ' ·,,, . ' 
, , ~' ' > ' :•;'• ' I~ ~ •l'"~f"' • , 1' •, I ~ 

Meet,and confer with~trlal attorneys and .other counsel regarding the coordination 
o~ efforts in in:iptem.e~~nQ the subje¢ _1_~~·· .... 
' ' .· ' :,, • 'I -•: ~ ~ : . 1~ I 'I' . '• ' , '• ;, ;•". ·, '•!. · .. ' : :·: • ,:· ·: , . ' • ' 

· Dl~~rlbu~'~ Stat~ Attor.ney.Genel'.Sl'S Office recommendations for compliance with 
the subject law, and ln,.partlcurar''the':·evidence retention· conditions 10 ensure 
suitability for future DNA testing .. • · . ~ · 
'~ ... ;v:· ~ .•. ·.:·.·1·:~; ; '.;;.·,·: _,-,·- ... ~';· .. '::; , -

. !~~~~~~~.Y~~~nci.~::a.~p jjftip_~ify -~ust?CJiijns·i)~1~t~rage and notlfl~tlcm methods and 
prop~!.Jfe$, .. ne.PE_!Sl;!!;lry t.o-comply .with the sub1ect law; · · · . · 

Design, development, and testing o_f computer~ttware and, equipment necessary 
to'identll'tand: retrieve all biolOgfcai matenaJsi~s!JOcfated witli a particular case . 

. Qontlnulng Actlyltles · :. 
··.·' ........ ,. . . ......... , 

· tnf~!Eir~~hta~ · t9 -sp~71~fi~~ p'attf~$ ·~ ·9~~~)~tfriiL?$ii:ln tQ· dispose of biological 
evlaenc~4• ·· · . . . .• :"'·· .. . 

·.Identification. and tracking· of evidence that·meets the ·requirements of the subject 
law to ensure· lts·prlilper retention and stOrage, · · ··· · 

r • . I ' . .'~'" •• .,,. o • ·. .' • . • .. • • ' • ,~, ; • .i ••· • , 

• • -·~- ')'•'•_•.'\(.f. :I•_. .-.•.·,~ ,' "•,: •:' ........ t••""h·: ,.,,;''•"·~;''•- o 

R·~~pQnd1!1~ t9 f'q~l[ls~JQ[J:)iOIQgl~l .eyla1;1nce.J1e!d .at the Central Property and 
. E.vl~ence Unit--of.the·L:os Angeles.county Sheriff's Department. This involves a 
computer and record search for·the'IGCi!ltlon or disposition of the evidence sought, 
ma~.~.~l _retriev_~I qt ~h_f!_,~v~d~n~1 ll.':'!P forw.ard_lr.ig)t. to .th~ appropriate party. 

Maintaining biologlca!'evldence in ~~g~rated facuitle~ t~·~reserve its suitability 
for DNA:testlng pursuant to the>subject law. · Tliis· activity includes· adding 
refrigerated' facilities _',!o, '~~~t in~~~'-1-~l ~toia1i~.'~,·~qG~rements as well as 
maintaining such facilities re:g; utllltlesJ .. ' . . . . '. . . 

. :·J • 'i~J;· . .-· .. ..;'I",~~·_:':·; ... ··..io~1r ..... :-'·. i: .\·~:-:.-··. ·. . 

Court tf3stlmony,on chain of custody aiild<dispo!iltlon:of bl_C)toglcal evidence. This 
·. may Include the,basls aridteasons'for the alspQsitloifof evidence collected prior. 
' _to:t~:is subj~ot'Jaw.. ·:· ·': · .. , .. ,_ .... . ii·. ·_ J . . .. '. 

·.· ... 

mTAI P.ffi 
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County of Los Angeles Test Clalm 
Sections 1405, 1417.9 of the Penal Code 

As ~clQE!cl.by Ch!Jpter 821i·Statutes of 2000 
_P,os~ <;:01wl~tlon; .DNA Co~rt Proceedings 

Declaratlon of Dean M. Glalamas 

Dean M. Gia1a"1as ·make1i.tti~ fo1i6\...1ng d'~claratio~ ~nd stateme~ru~der'oath: . - '., ' . .. . . :\ ... . , :'" .- . ,····· . . ... . . 

I, Deen M. Glalemas, Crime Laboratory Assistant Director, Sclentlflc Services Bureau, Sheriff's 
Departi:nent.qf the Co1,1nty of l9s_Angele~.'.am·~ponslble for lmplemehllng'the subject law. 

• · ·-J.1: : _; . k~i .3t :·· :· · ';r · · ·· •. •' ." , ; · 'i 

I declare that the Los Angeles CountY Sheriff's Department has new duties as a result of tha 
Post-Conviction DNA Testing statute (Penal Code § 1405) end the Disposal of Evidence 
Notlfleatlori"law (Penal Code'§ '1417 .S)'arid thaf thes'&'new dufi~~: hav·a ·resulted iii increased 
co~tl!·for-tt\e. los Angeles County Sheriff's Departrrierit. : · c · '' · · · :· 

.. ,··- . >~;~: .. <· 
I declare that before the enactment of Penal Code § 1417.9, there were no legislative 
requlr:,efT1el'1~ t~at ~e Lo,~ ~~ge!e.~,SRP,~t,Y,S,h~.rlff'.s)~.~-~a..~ntpg~l;Y.!tle ~Pr!~ppe~ felc;m, eny 
counsel of record and/or their respective agencies, and tfie Si:iita AttC?r.n.ey._Gt11E!rl[!l In order to 
dispose of blologlcal.evlderice'ln ·pc;sseeiilori iifthe -Los Angeles County' She'rfff's Department. 

. ·-· .. - . • ' ' ' -;- . . . •. l .·:: . i' i~ -:"" :- . ' - . . ';)'. . . . 

I ~§~Iara l~,at ~.,e~-~.'~i!~ ~"'~~!!. J(hpcised ori the Los Angeles C:_?u_nty $herlff's P,epartment due 
to Section 141' .9·wnlch reads: . · ·· · 

,_.•', - . 
:,,!··. 

• ... retaining any biological meterll!ll secured·lri corii'lectlori!With' a ciimlriel 
case for the period of tlma that any person remains Incarcerated In 

· ~~,~~~lll~JJ,1£Md~ofiii~~1:ss~ge~· ~9!~~~1s%~~~i~~ii~~ ~: 
conditions set forth below are met · · ·· · 

.(1}•The. gov:emment .. entity notifies· all of. the following pe'r&Cirie'' of· the 
provisions of thl~.s.~~Pr:i,a.i;id of ttie lnten_tlon ,of ttie govemmental·entlty to 
dispose of the material: eny person, who as a result of a felony conviction 
In the c_aae ls currently 11erylng a. ter:m pf lmp,rl~qrim~.nt Bl)~ \'v'.h" .~,rn~l.ris 
lricarce'iii£ed'.1!n' i:Clnhildtlon wifli\the 'case.'anybounslil of record; the. public 

· defender In the co(intY .of•corrvlct1i;in/the:d1stiict attbmef In the cburify of 
_ convl~o_ri, _!\rid .111e.At;tgmey1G.erie~t.., Y' · · ·,-, · 

·:.-, ("·~· .. · .,,-,:, :·~, ........... )~''.''j'.' ··.j'-•:; .. :."·~ :i ... ,·~.-·!·=~ - .·.•,tl'• ,; .·, . • ~··.·,· 
·(2)'Tha i'iotlfylrig eritftY i:loes riot receive, within 90 days of sending. the 
notification, any of the following: 

• ''• J • • ' - ' "I :..• O" ~ • ,, '~ ' ~ • • ; ~- ... \ ' • • : •• ' 

.. (,A.le;A''.~~u~~ pursu~~i-~.:sect1on· 1·~05;<however, -upon,filitig of thet 
appl_lc.e~pn,'.the gove~rnen~l:Bfl~ly.a~a01r.etaln the materlal_,only:untll ·the 
time tliat the c0urrs· den I,~! ,.?M~.fil: r:nqt1_o.n,.!~ ~!')ah .. , ... 

(B) A request under penalty of perjury that the material not to bf!I ~.estroyed 
or,dlspgaEld.of<because)thB d.eclarenlwlll ftle.wlthlri'180-aays a motion for 

. , . , :'·[)~A,te.~~1')9.PHr8.U£1nt~;SE!9llpn,:;149~Jh~.tl!! fl.:!Jlowed within 180 days by 
motion for DNA testing pursuant to Section 1405,, U!'l~ss .a, l!!QU_e~Hq~-Eln 
extension Is requested by the convicted person and agreed to by the 
governmental entity In possession of the evidence. 

(C) A declaration of Innocence under penalty of perjury that has been flied 
with the court within 180 days of the judgement of conviction or July 1, 
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2001, whichever Is later. However, the court shall permit the destruction 

· of.the evidence upon a showing that the daclarellon Is false or there Is no 
Issue of'tha ldentlty· 0that would be affected by addlUonal testing. The 
convicted parson may be cross-examined on the daclaratlon at any hearing 
conducted under this section or on an application by or on behalf of the 
convicted person filed pursuant to Section 1406,• 

I declare that pursuant to Section• 1405, .the Scientific Services Bureau of the Los Angeles 
County Sheriff's Depertrrient Is required to maintain pl'oper'iitorsge procedures In order to retain 
and preserve evidence with biological material In felony convictions. 

I declare that pursuant to Section 1405, the notification, retention and storage of extracted DNA 
materiel from felony cases examined ·by the Scientific Services Bureau of the Los Angeles 
County Sheriff's Department Is required.. · 

I also declare that-pursuant to·Sectlon 1405,-when the request for biological evidence held In · 
connection with a post•convlctlon DNA·case Is made, ttie Scientific Services Bureau of the Los 
Angeles County Sheriff's Department lnequlred to search for and retrieve the evidence held 
and/or the documentation related to the case. · 

I declare that In my scientific opinion, some cases will require performing tests on the evidence - ·
sample to confirm tha presence of blologlcal materlal·sultable for DNA testing and provide the 
results to requesting party. . 

!·declare thatthe above duties performed bY' th ii Scientific Services Bureau of the Los Angeles 
County Sherlff's:Oepartment puniuant to tlie subjaet law are reasonably necessary In i:omplying 
with the subjecflaw, and cost the County.of Lcis'Angeleii'lnexcess of $200 per annum, Iha 
minimum cosHhat must be Incurred to file a claim lh accot(!ance with Government Code Section 
17564(e). 

... .'.; 

I declare !hat under Penal Code Section 1402(g) that If.the Sclantlflc Services Bureau of the Los -
· Angeles County Sheriff's Department Is ordered to conduct the post-conviction DNA testing 
underthfs Sectlon;,Einy and all testlng·coste'for DNA·lleMceli will be billed to the Superior Court 
end that recelptii for providing such services Will be deducted from reimbursement claims under 
17500 et. seq. of the Govem~e.nt ~ode. 

Speclflcally, I 'declare that.I am lnforined 'and· believe-that tlie County's State mandated duties 
and resulting ·costs In lmpla·mentlng thersubject law require the County to provide new State
mandated services and thus incurcdllts·whiClnireiln my opinion, reimbursable •costs mandated 
by the State•, as defined In Govaniinent'Code sectlon'17614: 

~ 'Costs:ma.ndated by.tha·state'·ineans any Increased c0sts which a local agency or 
. school dlBtriet is' required to incur after July 1'; 1980, as a result of any statute enacted 
on or after January 1, 1975; or any exaciJt!ve orderliniplan'ientlng any statute enacted 
on er after January-1; 1975,• whit:h'fTllillidiites a hew program or higher level of service 
of an existing program within the meaning of Section 6 of Article XIII B of the 
callfomla constitution~· ' · · · · ·· 

... ,, . .")•, 

I am penionally conversant with ttie foregoing facts end If required, I could and would testify to 
the statements made he rein; • ' . . ' " . • 

•' ., 

I declare under penalty of.perjury under the laws of the State of Cellfomla that the foregoing Is 
trl.ie and Ccirrabt of my oiNn knowledge; except ail tifmattei'B Which are stated BB Information and 
belief, and 'as· io· those matte Iii 'I bellavethem to be true; 

25 June 2001 . · 
·LOS Aciqejes:· Ci!Hfcimlil 
Date and Place 
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. Description of Reimbursable Activities 
Declaration of Dean M. Glalamas 

One-time Activities e 
· Development of Departmental pollcles and procedures necessary to comply with 

the .. post conviction forensic testlng requirements of the subject law, which may 
Include the necessary computer programming and hardware of the Crime Lab's 
electronic chain of custody module. 

Meet and confer with trlal attorneys and other counsel regarding the coordination 
of efforts In Implementing the subject law. 

Distribute State Attorney General's Office recommendations for compliance with 
the subject law. and In .partlcular the evidence retentlon conditions to ensure 
sultablllty for future DNA testing. 

Continuing Ac!lvl!l~s 

· Train Investigative personnel with the Los Angeles County Sheriff's Department 
and the staff·otthe 46 Independent law ·enforeement agencies (e.g., city police 
departments) to whom we provide crime lab services In -the methods and 

. procedures-necessary to comply with the subject law. 

Initial contacts to specified parties to seek permission to dl.spose of blologlcal 
evidence,-· 

Identification and tracking of evldence·that meets the requirements of the subject 
law to ensure-Its proper retention and storage. 

Responding t~ requ~stli for biological evidence held at the Scientific Services 
Bureau. of- the Los· Angeles. County Sheriffs Department which has not been 
previously a){Smlned. This Involves a computer and record search for the location 

. or disposition of the evidence ·sought, manual retrieval of the evidence, and 
forwarding It to tha•approprlata party. 

Responding to requests fortha.analysls of evidence held at the Scientific Services 
Bureau of the Los Angeles Counfy Sheriff's Department In order to determine If 
blological evidence Is present and· suitable for DNA testing. This Involves 
1.aboratory tasting and analysis and the Issuance of a final report. 

. . . 
Meet and confer with parties (attorneys, Investigators, ate.) to determine the 
suitability of DNA testing on the retained evidence In a particular case . 

. . 
Preparation and tracking of biological evidence that Is sent to agreed upon private 
vendor DNA laboratories for testing. 

'!' 

·" Court testimony on chain of custody and disposition of biological evidence. Th\s 
mey Include the basis .and reasons.for the disposition of evidence collected prior 
to this subject law. 

DNA testing required of the Los Angeles County Shartff's Department subject to 
the pursuant law which Is not reimbursed· by the Supertor Court due to Insufficient 
funding. · 
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County of Los Angeles Test Clabn . 
Sections 1405, 1417.9 of the Penal Code 

As added by Chapter 821, Statutesof2000 
Post Conviction: DNA Court Proceedings 

Declaration of Leonard Kaye 

Leonard Kaye makes the following declaration and statement under oath: 

I Leonard Kaye, SB 90 Coordinator, in and for the Coll.lty of Los _Angeles, am 
responsible for filing test claims; reviews of State agency comments, Commission .. staff 
analysis, and for proposing parameters and a9idelihes (P's&. G'sf"an:d. a.Jiif:rieljtjent!t 
thereto, all for . the complete. and titnely recovery of costs mandated . .l~y :·th.e Sta,te. 
Specifically, I have prepared the subject test claim. 

..... - :_'I,· ·.:· 

Specifically, I declare that I have ~xatjiiped the Co~tY's S~t~. mandat'ed .duties an~ . 
resulting costs, in implementing the' subject law, and find thatsuch·costs as· set for.th,in ··· ··· 
the subject test claim, are, in my opinit:m;·rei!Ubur_sab}e ."co~ts 'Iiiandafoci bY t~i;: S'fate'.'.,· · 
as defined in Government Code seqtion l75 f4: . . . · ,., , . · . :. ·. . .· -· ~ · · ;. ·. 

. . ~ ,., . . .· ~ 

,\"• 

. . . 

·.• 
. ·. ·-

"'Costs mandated by the. Sl!lte' ~~~$,- aµy increa,se~_,boru,_:W.hi~~ .. a'foc~ i;iget)cy5>r :.··· 
school district is required to incur at\erJu\y l, 1980, as .. a"resuJt,ofany.statute enacted<., . . 
on or after January 1, 1975, or any executive·order implementing· any stan1ie enac~ed, .. 
on or aft~r ~anuary 1, 1975: ~hi9,h_rµanda~~~ a 11.~'!' P.~?~!µ11 o,r hi~yf. level: l?(~erv1c~"" 
of an existing program wtthiri· the m~amng of Section 6 of Article XIII B ·Of the ·- .. · . · · 
California Constitution." ···· · · • ·· ·· ., · · · .···, 

-'·'• .... :·.. ' ..... 
I am personally conversant with the foregoing facts and i:f so required, I could and 
would testify to the statements made herein. . . . . " , 

I declare under penalty of perjury under the laws-of the·.State of·California.thatthe 
foregoing is true and correct of my own knowledge; except as to the ·matters which are. 
therein stated as infonnation or belief, and as· to thos·e matters I believe'them ·to oe tiue."' 

-&#-i.!lr-f:,1.A,_;f#_C1 . • . . .; ·. ~~2cY- . 
Date and Pface Signature 

•.· .,• - . ,; : ·:· . ,... .... .... : . : 

'.. -~··:'lo.1:i..':. -:"l". 

..,~~~.1· .. ·~ 

.. -•·, :~· . .-. . ·-~~ .. ~.. . ·: ·- .. 
''·"l~' 



2000 REG. SESSION 4283 

CHAPTER 821 

(Senate BW No. 1342) 

CHAPTER 821 
SEC.1 

An act to add Section 1405 to, and to add and repeal Section 1417 of, the Penal Code, 
relating to forensic testing. 

(Approved by Governor September 28, 2000. Filed with Secretary of State September 28, 2000.) 
. ,_ 

LEGISLATIVE COUNSEL'~ DIGEST 

SB 1342, Burton. Forensic testing: post 'i:onvictiori. . 
Existing law authorizes'the defendant in a criminal case to file a motion for a new trial 

upon specified grounds including, .but not limited to, th.e discovery of new evidence that 
is material to the- defendant, and :;Yhicb could- no!, with reasonable diligence, have been 
discovered and ·produced at the trilil; 

This bill would grant to a defendant who was convicted of a felony and currenily 
serving a tenn of imprisonment, the. right to make a written motion under specified 
conditions for the perfonnance of forensic DNA testing. The bill woulq_ ~ui,re that the 
motion include an eX:planation of why the applicant's identity was or should have been a 
significant issue in the case; how <the requested DNA testing would raise a reasonable 
probability that the .verdict or sentence would have been more favorab.le if the DNA testing 
had been available -at the trial resulting in the judgment of conviction, and a reasonable 
&Uempt to identify the evidence to be tested and the type of DNA testirii('sought. The 
motion would also have to include the results of any previous DNA tests and the court . 
''YOuld be required to o~~r the _party in po~~ion of those _results to pr()Vjde,~ess to th.e 
~ns. data and noteS prep&ied iri conneetiori wlth the DNA tests to lill parties. The bill 

would also provide that the cost of DNA testing ordered urider this aet would 'be bOme by 
either the state or by tile applicant if., i!l the inte_rests of justice the applicant is not indigent 
llDd possesses the ability to pay._ . . . -

The bill would ii.I.So reguire, eX:cepi a:s• otherwise specified, the appropriate governmental 
entity to preserve any biological riiaierial secured in conneetlon with a criminal case for 
the period of time that any person remains inc:arcerated in connection with that case. These 
Pl"OVisions would remain in effect until January l, 2003. By increasing the duties of local 
_ofliciaJs this bill would impose a state-mandated local program. - . 

~ people of the Stale of California do e~cr cu follows: 

SBCnoN I. Section 1405 is added to the Penal Code, to read: 
. 11405, (a) A person who was convicted of a felony and is currently serving a tenn of 
llllpriaooment may malce a written motion before _the trial coun that entered the judgment 
of COllviction in bis or her case, for performance of forensic deoxyribonucleic acid (DNA) 
'-ing. . 
:,: Cl) The motion shall be verified by the convicted person under penalty of perjury and 
~ do all of the following: · , · - . 

.. :~ ~ Bxplain why the identity of the peipetrator was, or should have been, a significant 

-. 
-" 

.i .... .,_ 
~ - in the case. - -I&. '"""' """""'"""'"' ~ ......... • -·-•-in-di-·ca1e~-'1_4_8~1ons~~·~~~~~~~-------•••••••••• 



CHAPTER 821 4284 2000 REG. S 
SEC. l 

(8) Explain in light of all the evidence, how the requested ON A testing would railii: 
reasonable probability that the convicted person's verdict or sentence would be IDOIJ.' · 
favorable if the results of DNA testing had been available at the time of conviction. · 

(C) Ma.Ice every reasonable attempt to identify both the evidence that should be tested 
and the specific type of DNA testing sought. 

(2) Notice of the motion shall be served on the Attorney General, the district attorney · 
in the county of conviction, and, if known, the governmental agency or laboratory holding 
the evidence sought to be tested. Responses, if any, shall be filed within 60 days of the dale 
on which the Attorney General and the district attorney are served with the motion, unlClla 
a continuance is granted. ,.. 

(3) If any ON A or other biological evic!ence testing was conducted previously by either 
the prosecution or defense, the re~ults of that testing shall be revealed in the motion for 
testing, if known. lf evidence was subjected to DNA or other forensic testing previously 
by either the prosecution or defense, the coun shall or~er the prosecution or defense to 
provide all panics and the coun with access to the laboratory reports, underlying data, and 
laboratory notes prepared in connection with the DNA testing. 

(b) The coun, in its discretion, may order a hearing on the motion. The motion shall be 
heard by the judge who conducted the trial unless the presiding judge determines lhar: 
judge is unavailable. Upon request of either party, the coun may order, in the interest of 
justice, that the convicted person be present at the hearing of the motion. 

(c) The coun shall appoint counsel for the convicted person who brings a motion under 
this section if that person is indigent. · 

(d) The coun shall grant the motion for DNA testing if it determines all of the following 
have been established: · · ·- - · 

(I) The evidence to be tested is available and in a condition that would permit the DNA 
testing that is requested in the motion. 

(2) The evidence to be tested has been subject to a chain of custody sufficient to 
establish it has not been substituted, tampered with, replaced or altered in any material 
aspecL 

(3) The identity of the perpetrator of the crime was, or should have been, a significant 
issue in the case .. 

(4) The convicted person has made a prima facie showing that the evidence sought to 
. be tested is material to the issue of the convicted person's i!le9tity as the perpetrator of, 
or accomplice to, the crime, special circumstance, or enhancement allegation that resulted 
in the conviction or sentence. · · · · ·· · 

(5) The requested DNA testing results would raise a reasonable pi:obability that, in light 
of all the· evidence, the convicted person's verdict or sentence would have been more 
favorable if the results of DNA testing had been available at the time of conviction. The 
court in its discretion may consider any evidence whether or not it was introduced at trial. 

(6) The evidence sought to be tested meets either of the following conditions: 
(A) It was not tested previously. 
(B) It was tested previously,. but the requested DNA test would provide results that are 

reasonably more discriminating and probative of the identity of the perpetrator or 
accomplice or have a reasonable probability of contradicting prior test results. 

(7) The testing requested employs a method generally accepted within the relevant 
scientific community. 

(8) The motion is not made solely for the purpose of delay. 
(e) If the court grants the motion for DNA testing, the coun order shall identify the 

specific evidence to be tested and the ON A technology to be used. The testing shall be 
conducted by a laboratory mutually agreed upon by the district attorney ·in a noncapital 
case, or the Attorney General in a capital case, and the person filing the· motion. If the 

ltallr..~ indicate chanlieR nr additions. • • * indicate omissions. 
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parties cannot agree, the court's order shall designate the laboratory to c0nduc'i tlie iCsting 
and-shall consi~er designating a labOriitciry accredited by the Anienean Society of Crime 
Laboratory' Directors LibOi'atOry Accrei:l!iation Board (ASCLDILAB). · "• 

(f) The resuli' Of ariy te&iing di'i:iered unde.r this section shall be fully disclci~ to the 
person filing the motion, th~ districi anqmey, and the Attorney Generli.I. Ifreijilested by 
any pan}', the coun shli.ll order production of the underlying laboratory data and ·notes. 

(g)( n The cost of DNA tes,ting orde~ under this section shall be borne by ihe SWe cir 
the apj:iliczjlt, a,5, the ~oun inaf ord~r'in the interest& of justice, if it is shown lhat the 
applicailt is not ,iiidjgent aii~ 1i9s~~ iiie ability to pay. However, the c:OSt of any·· 
additfona:J testing tp \ie. conducted by 'f!ie district attorney or Attorney Geileriil shill not be 
~me by lhe convicted person. - · · · · · 
'(2) In order 10 pay the siai~'s shaie of any testing cosis, the labOratory designated in 

subdivision (e) shall present its bill for services to the superior eoui't for approvli.I and 
payrnenl It is· the intent of the Legislature to appropriate funds for this purpose. fo the 
2000--01 Budget AcL · 

(b) An order granting· or denying a· motion for· DNA testing under this section shall not 
be appeal able, and shall be subject to review only thrciugh· petition for wrifof mandate or 
prohibition filed by the ~rt seeking DNA testing, the district attorney, or the Atiomey 
General. Any such petioon sblill be filed within 20 days after the court's·order granting or 
denying the motion for DNA testing. In a noncapital case, the petition for writ of mandate· 
or prohibition shall be filed in the court of appeals. ln a capital case, the petition shlill be 
filed in the California Supreme Court. The court of appeals or California Supreme Court 
shall expedite its review of a petition for writ of mandate or prohibition Iii~ under this 
subdivision. · ··· · 

(i) DNA testing ordered by the court pursuant to this section shall be done as soon as 
practicable. However, if the coun finds that a miscarriage of justice will otherwise occur· 
and that it is .necessary in the interests of justice to give priority to the DNA tes.tjqg, a 'DNA 
laboratory shall-be required to give priority to the DNA testing ordered pursuant to this 

':tion over the .laboratory's other pending casework. . 
G) DNA profile ·information from biological samples taken from a convicted person 

pun;uanr to a motion_. for postconviction DNA testing is exempt from any law requiring 
disclosure of information to the public. 

(k) The 'provisions of this section are seyerabl~. If any provisi.on of this secti~n or its 
&pplicatiOl\ is held invalid, that inya\idity Si1all not affect other provisions Or applications 
that can be given effect without th.e_ illvjl]id provision or appli.cation. 

SEC. 2. Section 1417.9 is added.to the Penal Code,' !O read: 
11417.9. (a) Notwithstanding any 9th!'r provision of law and subject to subdivision 

(b), the appropriate govemplental enticy shall .retilin any biological maierial secilred in 
tonncction with 'a criminal ease for tlie perioo of tiine that any persciil remiilriS incarcerated 
in connection with . that ~~·. The govemnienial -~ntity shall' have the diricretion to . 
deterllline' how the. evidence !s".r'e~[led p~iuil to this section, provided that the evidence 
i£ retained in a condition suit.able for.DNA'icstir1g, ·. . ·_ . - __ . . . 

(b) A governmental entity rtiay dispose of biological material before the expiration of 
the period of time described in subdivision (a) if all of the conditions set forth below are 
met -

P>.~~- ~~ .. ~~~~nt,a! .iJl!~o/ ~~~~ .~-~ ~! tl,i~. f°ill_ow!~ll. ~:~~ ?.f th; S:-?;!~i.~~ ~[ ~s .. 
~Wi.!~,~.11\!:!.il'.r,o.J~ .. !¥ ~n~J\,,.fRmP.,.1;i,.,, .• !;t.~9,~~i:iim~n. -.~··1nWX.i".~.~"'" ,.p<?c~,;tl.C!. . ~J11 

..•• ~!~9.",·, .. :l!f\Y .. r·· :.;-.. -·):'.,: .. · .. · ,_. ·· .. :::-· · ·· <it.&;···· · Ult _,o a e on)'..liconv1cuon.-1n :.u•C =.case.:;1s .. cu~ y·;,~1ng ··a_.:~~-O :..- :.-~·-,;/~_,i·- .:· .-:··,;: 

i~;: .. ~~!~f!f:~~~!l~~~!{-'r;~:'; ·• ··.: ·. ······. 

•• ·1" 

')~ 
.= •• , \,::·::;'" .,.-, . 
.. :.:e~x:ri · 

".-.·.·:·, 
.·. ~ .. ~.;_~t~ \~~:· 

,_.';:: 
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(2) The notifying entity docs not receive. within 90 days of sending the notification,~ · · 
~~fol~~= • 

(Al A motion filed p~uant to Section 1405, however, upon filing of that appli~ 
the governmental entity shall reiain the material only undl Lhe time that the court's denial 
of the motion is final. 

(B) A re.quest under penalty of perjury that the material not be destroyed or disposed of 
because the declarant will tile within 180 days a motion for DNA testing pursuant to 
Section 1405 that is followed within l 80 days by a motion for DNA testing pursllaht to 
Section 1405, unless a re.quest for an extension is requested by the convicted person and 
agreed to by the governmental entity in possession of the evidence. · 

(C) A declaration of innocence under penalty of perjury that has been filed with th= 
court within l 80 days of the judgment of conviction or July 1, 200 I, whichever is later. 
However, the court shall permit the destruction of the evidence upon a showing that th= 
declaration is false or there is no issue of identiiy that would be affected by additional 
testing. The convicted person may be cross-examined on the declaration at any hearing 
conducted under this section or on an application by or on behalf of the convicted person 
filed pursuant to Section 1405 . 

. (3) No other provision of law re.quires that biological evidence be preserved or retained. 
(c) This section shall remain in effect only until January \, 2003, and on that date is 

repealed unless a later enacted starute that is enacted before January \, 2003, deletes or 
extends that date. 

. ' . 

Italic~ indicate chan11es or additions. • • • indicate omissions: 
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December 13, 1988 

Mr. Jesse Huff, Chairman 
Commission on State Mandates 
1130 K Street, Suite LL59 
Sacramento, CA 95814· 

Dear~ 
·This letter responds to your request for a recommendation on Claim 

No. CSM-4313, related to the reporting of cases involving the abuse of 
_elderly persons. In this claim, Fresno County requests reimbursement for 
the increased costs tt has allegedly incurred in providing protective 
services in r_eported cases of elder abuse. The county claims that Chapter 
769, Statutes· of 1987, requires the county Department of Social Services to 
investigate a reported Incident of elder abuse, assess the needs of the 
victim, provide various social or medical services, and follow-up to ensure 
a satisfactory outcome. · · 

Our examination of the current law reveals, however, that most of the 
ext st Ing requi re1111nts wt th regard to county response .to reported elder abuse 
preceded t.he enactment of Chapter 769. The statute which lntthlly allowed 
reporting aidepandent adult abusa was enacted 1n 1982. This reporting . 

. requt.remant was extended by leglslattan enacted tn 1983 and 1985. . Our 
analysts indicates, however, that Chapter 769 Q.w impose increased workload
on counties in th1 fallowing manner: 

• C~h&'~'ti~ ,·799:: repaaht~f "t!t"ii ·199Cf suns it date on the exist 1 ng 1 aw 
regarding reparttng of dependant adult abuse. This imposes a 
mandate tn 1990 and subsequent years by .1ncreas1ng county costs 
a i~-~!~L~:I th. re rttn ~E~.h:~" ,~.!,P-'~i~~t~~~~i~:~;n~~~~ t adu \ t 

,!,!t.~.~.. ·'"iii: ;.,,,,,,,.~.···~"''"''.'"''~'''"·'"·' f b se · • .. ,,. • " .. '1[.:,1 ' ' · ~'i 0 i U , I • 

l:~gatlon and 
···;~· 

·,, 

.~; ' ;")£':, 
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Mr.- Jessa Huff ·2· December 13, 1988 

1 Cha~t~r 76~ requiris ~ou~t~ ~duJ~ ~rotettiye _Servft~s:{APS) or 
law enforcement agencies rete1v1ng a ~epott of ab~se dcturring 
within. a lon9·_te1"11'1 caraJac:i) tty to. report the Incident to the 

_ approprilt~ fai:il 1 ty lfi:ens1ng agency. _ ·.· : ... · ·: 

· · _ o~~ -~nal~-~:i"s F~rther indii:'lte's t~~~- t~e-fncreu·e~· c~Sts. associated 
with Chapter 769 ·appea~. to be stat~·re'iinbur~abh to the extent that· :i:oun~ t es 
have augmented their County Serv I c:_~s. B,l_.,oc~ Grant tCSBG-) with cmun.ty fund 1 ng 
to pay for these cost'$. A_ detaile~ ana1y~1s of the claim follows .. below. 

Background 
'I ·• 

.Adult ,Protective. Servic:u •. Wel_fare and In_s~itutions (WU) Code 
Chapter .s .1 gen er~ 1 ly requ.f re·s cou.nty_· gcivernmenq-~to pro.v'1 de an APS 
program: The purpciie of th1 s progra111 is to ;ensiir'IJ th'e !Safety and well ·being 

. of adult~, unabl a To _ca;e "o,r tti'_ern$.e'1 ves:.: J~~ pro<lr.&m ~ttempts to acc:ompli sh 
these,.obJectives bY pr.ovicjlng socjal services _and/or referrals to adults In _ 

_ need •. .,._,. · - - .- ---· 1 ·· · · · 
:r::.. - . - ·,· ..• 

' - ·'· . : ' ---·· .... - ; . " ' . ~-- ' ' ' - ' 

The· state. prov Ides furid1 nf for APS thrciugl(th.e County Servi c:es Bl oc:k 
Grant (CSBG), which counties also use to fund a 'viriet-y•cif other social" 
service progr;am~.r;: !nclu,~.~n~:;·~~~1-~J~s~rat.19n .. ~f, ln~~-~ma s,upporttve Services. 
Unde.r c;ur;r1:mk.-la~ •.. ~ac_~,.~9unty g~ri~ra11y h•~~ljscretion as to the types of. 
ad.ul;t' :prpte~t~:Ye:-s!lf~·:1,.~g,s-:,._;~o,A:i_r):ii;J~~-' .~h· ri~_l!'~~f'~f ~~41 ts who race Ive such 
sel'.'.V~ ces. · an_4.. ,t_~~-1.: ~m~u11t J>-f· C,S~~- f~it·9.,1ng __ ~11 oc;~~e~ _ ~~-··th_~•• serv 1 ces. 
Howe11er, ,the. sta,,-~~ .. d_oe.s :!".·e._q1,1,1.r,e the; ~,9,1m,tY -~,~~: pr?9.r,~pi'_ to· record and 
investigate repor.1t-s of.- sµs_p.~tted elCl.er. o.r depen~ent·· adult· abuse. . . . . - . . - . : -- . . ·: .. ~ . ' : .. ~.; ,- : . . 

Reoor.tln~~' ,W ... ~JJar~-.a"d tnstit_,4tJ~!l.s ~o.~~ ~h~.p~et 11.(Section 1S600 
et ,seq.). r;eq1,1tr.,es. ,c1_,P.eo~en.~ c:,a,re ,l;.IJ,S~l:!4,.1 a.n.s, ·heal t:h' care P".OV1ders, and 
spec1 f11'd p1,1:~U:~~·~-~~J~.Y.,•A.(J~: ~.~por.#,-;;K~o•n···or s'~;.~~•:~~-·-~;_: ph~_-slca;l abuse of an 
e 1 d.e".lY .or:~,de,penCient: .. ~~ijl_~~-. -.. A!r.;e 14~.l:'Jy_ .. ~dli~_t:.ts· .d.ef1ne~t n'-'ar(\'one ··aged SS 

~:a;:,~; t~~et; u~ag1·:·~~·~!r-~ct~~~ }1~~~~/13-:·~51f~~~~~~8~Ce~~:'.:t·~'·!.;1~:-, 1:r and 
ment.al -1Jm1,,tat1ons.,.or,~,wha .. J:s &QIJ!1t~e~n.·a" 1np.at.1ent.to. a spec1f1ed -
24 ·hour_ ~-••1t.~_ .. f,,,~.t11~1~ . ~c-~r' ··_'plfg~;f~~~fJr,ij_;~•·rmr~~eq~'.ti~t. ··not· requ 1 red to 
make such r~orts tf the s·uspecte~,.-~e~1~.,;.h:}~;., ~~.r~:15:~r1n nature. 

· - . •·f:;,,_ Up_q1_1.;J'!•c.1ttlvJ119.,1,i:9,po.-t,. c:e.!l."~.19~" fr" :~e_qt1Jr~.d '_t~ .. file appropriate 

··~:~~d:.;.:,!'.~:~a~ii#~;~:~4~~:,~j :-:;~~;~,f ~~j .. ,·il,~l~t 1.~i~-:~·15~,~·=-~ ~ on1~t:~1 ~~~~I the 
county is required to report morithlY ·to:;t~!: .. •~,;.!:P~P.•ttment of Social 
Services (DSS) regarding th1 number of abus,~reports''lt has received. 
,•.""·A"·!'1~-~~ • ~· ~ _.~.;:-:, ·,,'/,., c,,'

1
• 1 , , . 

Ana 1)':S1 S · . : . ·· · , -:_ " · -. . . ,.. - - _. '-·· ,. . 
.. ~ 1· . .,,, :.:.,i"'··~' ·~·' .:'~1·: ~ . .-,. ; ' .... • .. · .~ .. ~ ... ,· .. : _.1·'·: -

·· · :.:.· :.: Fresrlo_,~p~~fy" c fa'f&i .'..~ijl t ;.C~aptlr' i&f ri'qli'i}ii.''tlit. co·unty Department_ 
of Soc I at;.-.Se.rv_ I ~e_s,,,.~o \n;,;~'.S.{t,9.~ .. ~~·-:~ .. r.~pq,r~-~a ... t.!ic.H!.,.tj,t(-~!.·:_·1_l~!r.__abu.~e, usess 
·the· ne1!1~ 11q f~_.,thl:1 y,i r;t I~·'·, P..ef"1¥~1~' ,~lf~,q\!~., s,ow~1 •J .~.9.? -~~t-~~ 1 __ 'JJ.rv_f ~ .. ~, and 

;'follow-up..-.,to· en.s~.li~ "~:r.Mtf!,_f,1,c~orv_ Qlt!t.~Q~.~.:· -~~- our .~l'!''' 't{\1 _ c-,en_~r:al _ 
quest 1 on before .,th': connhs ion 153wha~ Ch1pt1_r 1•• '1cti.aall1-··raqut res a 
county to do upon: r1c1tvlng 1 report of 11dlr ibiili~ ''W•"exilil1ni:• · C\\ 

. ·." '· ~, ..... ;~• . , .. ~. ",,·. . \ \ 
. ' 
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Mr, Jesse Huff .3. December 13, 1988 

require!Dlnts,wit!t r~gard to three arus of county response: reporting, 
• invest1gat1on, and case resolution. · 

'ReDOrt1~ci.· 'our. rev.!~w of the.APS pro~,ram's statutory history reveals 
that most of the current reporting requirements were tn existence prior to 
the· enactmen.~ .Qf Chap.ter 769 ., Chapter 1184, Statut,s of 1982, es tab\ i shed 
W&I Code ~hapter 11, whjch allowed ~ny pers~~.witn~ising·!~ suspecting that 
a dependent. adult.was supJe~t ~o .. abuse to report t~e. suspected case to the 
county .. adult ·pr.otectiv' services- agency. At t~at time, "dependent adu1 t • 
included individuals over age SS yeafs. Chapter 11 in1tiallj·was s~hedu\ed 
to sunset on January 1, 1986. Subsequent legislation expanded the r~porting 
requirements. Specifically: ' · · 

, ·~· ·· cti, ·li.73/~3 enacte(f. WU .t.o,d_e'Chaphr _4.51 which estibl ~shed a 
·· ,:s·eparat~e. ,repor..t i ng sys~ern Jar sJ.f$pected .atiuse •of_ Ind iv i dua Is aged 
.·.65 o.r-o,1,i;e,r. Th1s·st.atu.~e .required.elder car' custodians, 

medtc-ar ,arid 11,onniedlcal pr'actitioner's and employees at' elder - -· 
protect 1 ve agenc I es· to r1fport suspected or ltriown : cases of . -
phys 1ca l abuse to the 1oca1 APS agency. 1 t . a 1so required county 
APS ragent:;i~~ to repor.t th.a number of reports rec1ti ved to th1 
state OSS. , · · · · ·· · 

. . .. . ' , . . ~· .. ·,.· . . . ' 
~ !f, ..J:. '•·; ' : • • • a • : • •, ' '. ..,.....,. •" ~ •• '" '" • 

• , Cl'I 1164/SS. a~~,,~~d ·w&r ~Qd" :~~~P.~@rjl' to req~.~t~·~ S'111i!l ar 
m~ngi~ory r,,p,qrtl ng Q_f e~Yd~a 1 .. ~~~-~~, Qf,- a. 4epl!~~.ent . aau·1 t. This . 

· s ta.~1,1:~!t 4.1 ~9 .. ,r1tq1.1 i r~~:-·1 aw en t'or~J!l!l~nr.· .. ~~~.~c,t e~ · anct ·Ap~ ... a~ enc 1 es 
t9: r·!!P9,r,~. to:-och 9,:~~!!r. any kpp.wn or.1~$P.4J,c:,t,ad i.nc: 1_ dent "o t' 
~ep~~.de!"t, a~,~J,t . .abu,~J•, In a:tl~1-tJo,l'I.,. C~JP_~er. 1164 extenda·d the 
program's sunset dau to January ·1, 1990. · · . 



Mr. Jesse Huff .4. Oecember 13, 1988 . 

.· 

e. 

..__,._,._,._,.~~~~~~~~~~~'-'~·~--~-=- H ~-4 .r. "l.. 



-· ~ 
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Mr. Jesse Huff ·December 13, 1988 

1 The county can use· its own funds to augment CSBG funding In order 
to provide an increased level of service w1th1n the existing 
program,_while ma1ntain1ng existing program priorities. 

Article XIII B, Section 6 ·of the State Constitution requires the 
state to reimburse local entities for new programs and higher levels of 
service. It does net require counties to reduce service 1n one area io pai 
for a higher level of service 1n another. Moreover, 1n enacting Chapter 11, 
the Legislature did not require that counties realign their social service 
priorities in order to acco1T111odata the Increased workload. Therefore; we 
conclude that the costs asso~iated with Chapter 7H, W state-reimbursable 
to the extent that a county uses its own funding to pay for these costs. 
If, however, a county _exercises its dfscretion to redirect CSBG funds to pay 
for the costs of elder and dependent adult abuse reporting, investigation, 
and resolution, these costs art not state-re1mbursablt. · 

-

157 

Slnceraly, 

f~,J.;W 
Elizabeth G. Htll 
Lag1s11ttv1 Analyst 
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August 8, 2001 

Ms. Paula Higashi 
Executive b!rector 

RECEI D . ·· ... 

· .. 

. l. 

~\ .~· 

Commission on State Mandates. 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

AUG 0 8 2001 
COMMISSION ON 

STATE MANDATES 

Dear Ms. Higashi: 

As requested In your letter of July 9, 2001, the Department of Fl.nance has reviewed the test 
claim ~ubmltte~ by the Los Angeles Col.lnty (claimant) asking th.e· ~omm]ssion to detenniae . : · · 
whether specified costs Incurred under Chapter No. 821, statutes of 2000, (SB 1342, J, Burton), 
are reimbursable state mandated costs (Claim No. CSM-OO-TC-21 11Post Conviction: DNA Court 
Proceedings"). Comm~nclng with Page 1 of the test .clalm, claimant has identified the following 
new duties, which It asserts are reimbursable state mandates: 

• Biological material retention,- treatment, and disposal' and.notification related to those 
·actlyltles · . 

• Motion· reqt.1irements and related act(vltles based on Penal Code section 1405(a) 
providing for review of DNA testing . 

• l:learlng costs associated With providing an inmate a .court review of his or her DNA . 
tes~lng motion · · . 

• DNA testing basei;I on court order, related notification of res1.;11ts 
• Workload to review and prepare petitions of court orders regarding DNA testing, and 

. • · District attorney,, public defender, and local sheriff workload associated with : 
processing DNA testing motions .and related activities. · 

AJ; the result of our review, we have concluded that while this test claim may have resulted In a 
state mandate, the activities described In the test claim do not constitute a new program or 
activity or a'relmbursable cost. We believe that the activities initiated by an lnmate1s desifeio 
have a hearing on ONA testing for his or her case is a procedure extension of the original trial. 
The petition Involved is only raising examination of original evidence using technology not 
available at the time of the original ca!*!, thereby raising In queS'l:lon a material and substantive 
Issue to ~he original criminal. !'harge 'and verdict. That ~elng the case, the defense and . 
prasecutorial a'etlvlty and related investigations of .this test claim' are existing responsibilities of 
local govem1T1ent. 

As requireG! by the Commission's regulations, we are Including a "Proof of Service' Indicating. 
th.at'!he parties Included on the malling llst which accompanied your July 9, 2001 letter haile ·-- · 
been provided ~th· copies of this letter via either United States Mall or, in the case of other state . 
agencies, 1'(1tei"agency Mall Servloe . 

. ' 
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AUG-oa·-oi"WED 03:41 PM DEPT OF- FINANCE F.AX NO,· 9183270225 

S. Calvin Smith 
Progr:am Buqget Manager 
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Attac;hment A. 

DEC~RATION OF TODD JERUE 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-OQ.. TC-21 

.. 

'• 

1. · . ( am ourrentJy employed by the state of California, ,Department of Finance (Flnanoe);-am. 
f~mlUar·wlth the dUtles of Finance, and am authorized to make this decla~tlon. on b~half 
of Finance. · . · · . · · · · ,: 

2. We concur tliat the·Chapter No. a21·; statutes of,2000, (SB 1342; J. Burfon)'seotlons· 
relevant to this clalh'I afe'aocurately quoted ·hi the test claim:-submlited by claimants and, 

. therefore,:we do·notrestatetliem In this declaration.. · ·' · · ·• 
..... . . ·: ~· .... - '," . 

l oertifyuriderpenalty of perjury that the-facts set forth In the.foregoing a~ true ahd corteot·of 
my own knowleclge except as to the maters therein stated as infonnatlon qr bellef and, ~s to ·· · 
those matters, I believe_.them to be true. . · · 

---- -·----···- -·····---·.,···- ··~·-· .. ·-------------------------. . 

. ··· .. 
I , • 

····.·; 

''. 

.. '.· 

at Saoramen~o, CA 

FIU~08-2001 17:05 
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AUG-08-0l WED 03:41 PM .DEPT.OF FINANCE !'AX NU.· 1nt:1~i::: flf~lb . I', Ut! 

PROOF OF SERVICE 

Test Claim Name: "Post Conviction: DNA Court Proceedings" 
Test Claim Number: CSM-00-TC-21 

I, the undersigned, declare as follows: 

I am employed ir.i· the ·countrofSacramento, state of California, I a·m 18 years of age or older 
a11d not a party to·the within entitled cause; my busln.ess. address Is 91 SL Street\ 8th Floor, 
Sacramento; CA 95814. · · · 

On Au.gust B, 2001, I served ihe attacli~d recommendation of the Department of Finance In said 
oause;.by facslmlle to the Commission oh·.State Mandates and by placing a .tr\Je copy thereof: 
(1) to c:Jaima~ts and nonstate agenciesericloi:?ed ln a sealed enve.lope with postage.thereon fully 
prepaid In the United States Mall at Sacramento, California; and (2) to state agencies in the 
normal· pickup looatlon-at 91S,L Street, Btti Floor, for lnteragency Mall Se,rvioe, addressed as 
follows: · · · · 

A-16 
Ms. Pau'la Higashi, Executive Director 
Commission ·on state Mandates· 
980 Nl11th Street; Suite 300 
Sacramento, GA 95814 
Facsimile No. 445-0278 

8-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Wellhouse and Associates 
Attenth;in: David Wellhouse 
917.S Kiefer Boulevard; Suite 121 
Sacramento, CA 95826 

Harmeet Barksohat 
Mandate Resource Ser.vices 
8254 Heath Peak Place 
Aritelope, CA 95843 

Mr. Ken Hughes 
Department of Corrections 
P.O. Box 942883 · 
Sacramento, CA 94283-0001 

8-8 
State Controller's Office 
Division of Aooountlng & Reporting 
Attention: William Ashby 
3301 C Street, Room· 500 
Sacramento, CA 95816 

B-8 
Mr. Jim Spano . 
State Controller's Offlbe 
Division of Audits 
300 Capitol Mall, Suite 91 B 
P.O. Box 942860 
Sacramento, CA 95814 
Mr. Leroy Baca 
Los Angeles .County Sheriffs" Department 
4700 Ramona Boulevard 
Monterey Park, CA 91754 . 

Executive Director 
California State Sheriffs' Associatian 
P.O. Box 890790 
West Sacramento, CA 95898 · 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 

. Auditor-Controller's Office 
. 500 W. Temple StreeJ, Room 603 
Los Angeles, CA 90012 ... -· 

... 

; 

'·. 

.. •' 

' 
~i.J~~e-2001 17:07 
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9, 

:.e. 

Mr. steve Kell . 
Callfomla state Association Of Counties 
1100 K Street, .Suite 101 
Sacramento; CA 95814-3941 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7. Park Center Drive 
Sacramento, CA 95825 

Ms. San9y Reynolds, President 
Reynolds Consulting Gro1:1p, Inc. 
P.O. Box987 

· Sun City, cA 9258.6 

·o..a 
Mr. Manuel Medeiros, Asst,. Attorney General 
Department of Justice 
Government L.aw Section 
1300 l Street, 17111 Flpor 
Sacramento, CA 95814 

Mr. Keith B. Petersen, President 
Slxten & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mr. Steve Smith,· CcO 
Mandated Cost Systems, Inc. 
2275 Watt Avenue, Suite C 
Sacramento, ·cA 958~5 

Ms. Pam Stone 
Legal Counsel 
DMG-MAX.IMUS 
4320 Aubum Blvd., Suite 20QO 
Sacramento, CA 95841 

' 
I declare under penalty of perjury under the law's of the State of Callfomla that the foregoing Is. 
true and correct, and that this declaration was executed on August 8, 2001 atSacramento, 
California. . · 

AUG-08-2001 .. 17:07 
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S;;T~ATE~OF==CALl~F:;::ORN::::;:::::IA-:::;:::::YO::=U'Tli:::::=AN==D==AD==U==LT=C;:O=:=RR:::::E=CTI=O=NAL=AG=EN=C=Y============= EXHIBIT c 
. DEPARTMENT OF CORRECTIONS 

P.O. Box 942883 . 
• mento, CA 94283-0001 

August 31, 2001 

Ms. Shirley Opie. .. 
Assistant Execll.P,ve Director 
Commissioq on ~te Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

' - • I 

Re: Post Conviction: DNA Court Proceedings - OO-TC-21 

RECEIVED ... 

. SFPOO·~· 20Df . 
... , ·COMMISSION·ON 

STATE'MAN·IJATES 

· County of Los Al}gel~s1 C!airnapt ,. 
Penal Cod.y;Sections 1405 and 1417.9 as·added by S:t;afutes of2QOO, 
Chapter .8~ 1 . 
Our Legl!l Log# 01-0SSl 

Dear Ms. Opie: 
' . . ' . .. 

The Commi.Ssiori on Su,$ ~date!! (the· Gpnunission) has. sent the .Dep~~ of 
Corrections (CDC or the Department) a aipy of Jhe test c1a.im filed by the CciUl1ty of 
Los Angel~s (the County) requestini 'reimbursement for the CoUn.ty'~,. costs of 
implementing S.B. 1342, a new state law. The Commission identified CDC.rui 'a state 
agency which migllt have:.EIA interest .iA the Co~ssion'..~ detepninatiqn:.of whether the. 
new law imposes a reimbursable state~~ated progr~ on lqc8.l agenc.i~s... . 

S.B. 1342 

S.B. 1342, ena.~te4 lli;St. year, ad~ed .s~tion J4,P.? to ap.d repealed and reefiB-cted 
section. 1417.9.0f fi!.e P~~ Code~ .. ~~on 1405' gtjmts 19. a .d.efen#llt wh9 ~ .. bQen 
convicted of a feloµy .and is curren:t.Ji .sel"(ing a priso)i .lerm. the tjght, ui:J,P,er, speci,fied · 
conditions, to file a ~~n, motioli. reqii~~g the perfqrnuµic,i~ of fo~~ic DNA tes'ii.ng. 
·The cost ofthi.ii. DNA testihg ia to be bQp:i.~ by the state 9r by the appliclUlt. !!B. ordere~.p~ .. 

' the comt. If the casts are to be borrie by the state, the laboratory is to submit its bi,ll, '1o 
the superior court for approval and· payment" IUld the. LegislatUre was ''to appropriate 
funds. for this purpqs,e ~ th~.200Q-Ol ~.\l~gl;lt Act" $~ction 14.17.~ M. re~e4 ~Uires, 
"the appropriate governmentW entity" to retain any biological material obtained in 
connection with a criminal case during the period any person is incarcerated in 

' connection with.tha~ case. These provisiC!ns are t6 remain in effect until January 1, 2003. 
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:;" -·,;Ms, Sl:iirley Opie .,. 
"Page2 

. County Test Claim 

m~· G~1!11tY: 99.P.~~_ci:ftha.t S.B. 1342 imposes a new state-m~dated local. program for 
which 1t must be compensated. The County argues that section 1417 .9 I.ID.poses new 
evidei;i,9,e r~entioBo obligations on its Sheriff Department and additional lega{ costs to 
petition a_cotlrt for authority to dispose of biological material otherwise required to be 
retiijned;' A.PMtcling"_:to thii County, the procedure for post-conviction DNA-related·coutt 
prb'Ce~gs i.ihposcli ·additional work on the Sheriff, District Attorney, and in.di.gent· · 
defense counsel. The County has submitted declarations prepared by' personnef i,ri 'these 
departments to support itS contentions. · · · ·' 

Commission on State Mandates Proceeding 

The Commission conducts proceedings to. determine whethci-. Iqcal agencies may recover 
from the state the costs of implementiiig new state-imposed mandates. By filing the test" 
claim with the ·Commission, the County initiated the process of determining 'whether· 
S.B. 1342,· in fact, imp_osed a reimbursable state-mandated program on l6cal agencies. 
You have identified the key issiJes to be resolved as: 

1. Within the meaning of !lPPlicable California ConsµttJ,ti.pn and Government 
·; Qod~ pro'visions, does. S.B. 1342 iinpos6 (a) ·a riew""progi-am ·or a higher 
· Ie-\;ell'" of seiViee Witbm: an exi@ig program po local agencies !ind (b) costs · 
n'.:ia'n~ted by the state? . · ' · · : ' · · · · 

,, 

2. Is the Commission' legally pte~~ded frqni fui.dingtpa.t ariy'ofth~'pr'ovisions 
cited in the test claim impose siate-m.a.ril:l.a.ted coSts? · 

CDC Position 

Under the Comnftssion' s reg;:ilatioD:s; state agencies and intereSted p8rties that ma.Y have 
an interest ih the. Coiim:rlssioii' s ·-aeterm.illillioils may file cofnm.eilts on the test Ciainl.. The 
Comniissi~n hiiS providect 1fcopy of the teSt C:la:i.m: and iti(strpporting documents to. CDC. 
and has a8ked that we linalyie the test chii.i:n and file wrltfen comments':iCin the key issiles· · 
identified Ei.bove, as appropriate. We ma:y aIS6 Sl.ibmit a. Written statement ofnonresponse 
to the Comi:nis~ibb. · · · . - · " · . · · · 

., I ', ... 

Please be iidVised' that, at this time, CDC tak~s no p6sit1:6tl on th~ mbnts ot the CoUitty' s 
test claim. · · · · · ' · ' · · · · 
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e. 
Ms. Shirley Opie 
Page3 

.. 'IJ 

We appreciate this. opportlinity to participate .in the Commission's proceedings on this 
matter. Please contact me at 323-3434 if you have any questions about this letter. 

Sincerely, 

Sharon K. Joyce 
Staff Attorney · · 
Legal Affairs Division 

·,. 

-·· ,. 
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PROOF OF SERVICE 
(Code of Civ. Proc. Section 1013) 

CASE NAME: · :POST CONvlCTION: DNA COURT PROCEEDINGS 

CASE NUMBER: OO-TC-21 

I, JACQUELINE M. SUMNER, declare: 

I am employed in the County of Sacramento, Califor:ilia ·I am over the age of 1.8 
years and not a party to the within. My business add.fess is 1515 s. Street, Room 125-S, 
Sacramento, California 95814. I am readily familiar with my employer's business 
practice for collection and processing of correspondence for UPS, U.S. Mail, Fax 
transmission and/or Pers<:Jrial S-eriice. · · · . · · . · · ·· · 

On September 4, 2001, I caused the following documents to be served on the parties 
listed as follows: · · · 

By placing a true copy thereof enclosed in a sealed envelope with 
postage thereon fully prepaid, in the United States mail. 
Via personal service. 
Via faxing a true copy followed by regular mail. 
Via overnigb,t mail by UPS. 
Via certified mail No. ----

Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office· 
Kenneth Hahn Hall of Administration 
500 West Temple Street;·Room 525 
Los Angeles, CA 90012-2766 

Ms. Shirley Opie 
Assistant Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 

·Sacramento, CA 95814 

Please see at1;ached list for additional parties served. 

, I declare under penalty of perjury under the law of the State o.fCalifornia that the 
above is true and correct. Executed September 4, 2001 at Sacr nto, Califo · 
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J, TYLBR. MaCAULEY 
AUDflOR-Cm!TROLLBR 

Cd·UNT1 ,.oF:tbS'.:A:N·G<ELE·S ·. 
nE:PARTMENT oF·Au'DIToR::.co:NTR.eLL'ER . 

KENmTH.~ff44q~@~TION 
s~o .WEST~~Er,RQOM 525 . 

LOS ANOEt:.BSi C'.Ai.IFO~ 90012-2766 
PHONE: (213) 974-8301 FAx: (213) 626-5427 . 

odiober 12;•2001 . ' 

EXHiBITD 

Ms. Paula Higashi . 
Exet5utive·Drrectot 

· · C9.m):h1.~~lon ou 'state Manaa.tes' 
98t)':Nffitli.Street, Suite 300 
Sacramento~ California 95814 

. .... RECE~VE·D'· . ' 

Dear Ms. ffigaslrl: _,._. 

' . . • ... , .. , '-

OCT ·1 7'1120Df 
COMMISSION ON. 

· ST.Cffc MANDATES 
I ·•· •' •;:iO'\; • l 

Review of State Department of Finance Comments 
County of Los Aiigeles T~st Clam( -

Post.,.Conyiotion: DNA;C0urt Proceedings . . - - ·• . -
•. 4·. 

The County of Los Angeles su~mits and eJ;lclos~s. herewith· the subjeqt: 
review. . . . \ ·. ' . . . 

Leonard-Kaye· of my staff-is av~lable·at'(213) 974-8564 to answer que.stions 
you may have concerning this stibnilssion~ · 

ITM:JN:LK 
Enclosures 

C. Robert Kaluniart;·Assii:it.ant Public Defender, Los Angeles County 
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C.OUNT.¥· OF :JJO~ A·~GE~E.S, 
l);E:P ~TME~ 01! AIJJ>qo~~co.l'fl'.RQLJ:,,El~: 

KaNNEpI ~.JµLL Pf..AD~ISpl.A'.flON 
SOQ.WB~ ~I.B.S~BT, RQ0¥.·5i~ · 

L0S'ANQELES, CALtf'Q~ 90012·27!56 
P-HONE: (2Ii) 974-8301 FAx: (213) 626-542'7 

. ' . 

" 

J. TYLERMoCAULBY 
AUDITOR-CONTROLLBR 

., 

DECLARATION OF SERVICE 

. STA TB OF CALIFORNIA, County of Los Angeles: 

I . 

Hastnik YaWobyah' states: I 801 f!lld at all times herein mentioned have been a·ci~n of the Unlted:Stati:is'and !I ~~ident of the 
County of Los Arigeles, over the age of eighteen years and not a party to nor_ inte~ Ip. tile :.\llthfu a~ll!li ·Tu~t m.Y business . 
address is 603 K~eth Hahn Hall of Adminlstratlon, City of Los Angeles, c'ount)I of'Loil Angei~, State ofC~iif6#uii;. '. 

. ;. ' . . . . . . ' '~,. .· 
... '·· ·' 

-· That on the.12th day of October 200 I, I served the attached:· · 

Documents: Review Of Stiite Department of Finance Comments, County of Los Angeles Test Claim, Po~·Conviction, including a 
I page letter of J. Tyler McCauley dated 10112101, a jive page narrative, arid a 2 page narrative; all pilfsuant tci oO-Tc-21, now 
pending before the Commission on State Mandates. 

upon ail Interested Parties listed on th~ ~ciiment h~ ~d by . . . 

[XJ 

[ 1 

by transmitting via faesi:i:Diie·'tbe docillnent(v)'ll~ ~bov~ io th~ flix nwnber(s) ilet'rorth below on this date. 
Commiasion on State Mandates -FAX as well.as mail oforiginals. -. ' . ·. . . . ' ·. ;· ; ' . ' . 

by pi~clng [ J true copies [ ] original thereof encl~s~d in a sealed envelope addreSsed as stated on the attacl).ed 
mailing list. 

, [X] by p!aciµg th.e .docuriieilt(s) ll$d above in.a Sflal!!d reirvelop~rW.i~·postage thereo.I! fully prep11id, in the U11-lte1l 
States mail at Los Angeles, California, addressed ass~~ f~ pelow •. · . , 

[ ] by personally delivering the document(s) listed above to th.e person(s) as set forth below at the· indicated address. 

PLEASE SEE·A,'J."iliA,~ MAllJNG LIST 

That I am readily familiar with the business pl'!lCtice'l)f,~~ Leis Ang;el~~pounty for collection and processing of correspondence for 
malling with the United States Postal Service; and tliat the coi"l'.esp6ritlence would be deposited within· the United States Postal 
Service 'that same day in the ordinary course of business. Said s·ervice waii iniii:lii at a.place where there is delivery s!)I'Vice by the. 
United States mail and that there is a regular co~unic.atjon,by-mail.between the place of mailing and the place so addressed.' 

I declare under penalty of perjury that the foregoing i~.true and correct. 

Executed this llfu day of October. 2001, at Los Angeles, California. .• 

.... 
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I 9: 

Re~iew of Stati;: J?;ep~ent of Finance Comments [ 1.] 
.. I ' County of Lo.ji .Angeles rest Cla~ 

-:t Ppst-.Conviction: DNA C~urt Proceedings 

. . ' . . .. j, . : . . . . . . . 

. ·The Depiµiilent of Fm~oe on August 8~ 2001, submitted a letter to tlle 
CoIDlµission· ori. _.Stfl.tt::. M~dates -concerning ~os Ange~ei;. County's 'fest 

· Glaim .ITequesting reimbu,rsement for in.cr,eased· costs. ~ue · to SB · ls4i, 
· CBUi19n)· dealing .With: '~Post-C•;mvictiom DNA:Court Proce~dings;"\-· The: 
. Qqui.1.ty ofLOs-A.rigeles hereby responds to this.letter. - .. ·, · .. 

The Department of Finance in its letter apparently concedes that SB 1342 
. has .,esultl:'.d,)n il\cre~ed c9.sts; but ·argue~ that they are nQt re~butf!able 
. be~B,use0 they '1do·not· c0ns,titute·a-new prograni:o:r ~cti¥ityJ'~ ·The Department 
of Finance ar.gues that e~enses.incurred by:Lps Angeles Gounty 'as a i:esult 
of SB.1342 -are not -reinibtJ.rsable· state · ni~dated _ costs -beca:use the· coi:;ts · 

, 8.8.SO~iated: with the· rieW 1duties imposed are m exteBSion of·the ,origin0.1 
d~pes of triat~_oµnsel.. The,De,ipartment· of Fin~ce··argues that ·the· "activities 
initiated· by ~ imnate~ s, desire te .have a hearing on DNA testing .for his .or 
her. ca~e is (sic) i;t procedural exteilsion of the origiri.al case." - 1 

·I. •• 
. . . ... , .. 

The Department of Finance is incorrect.· The increased.costs resulting from 
SB 1342 are.:.~u-~ to ."a new progr~.or hiiib.er, level of service" within the 
m\i)anirig. of"Govemment.: Code . section l75.ll4. , The legislature· itself 

·--· ac_kn9wledged in. ~nacting_SB 1342·that c9µyicted i.ndividu.als serving a state. 
p~son sentence h~p.no:riglit to post conviction DNA·te~ting .. (~ee{attach_ed] 
Assembly Conup.ittee on. PubJ..i,c. S.afefy .NJ,ajysis of. SB 1342,;6 ... 21;..2000, 
p.5 .["California has no statute or ca8e law that authorizes such testing."f -

While existing law authorized an individu8.1 convicted of a crime to file a 
motion for a new trial based on the discovery of new evidence under certain 
specified circumstances, such_ a -motion was to he made prior to the· 
imposition of judgment. (Pen. Code § 1182). The evidence submitted as the 
basis for the motion was evidence that was discovered duriiig the pendency 
of the case prior to judgment. On the other hand, SB 1344_(current Pen. 
·Code § 1405) grants. an individual serving a term of imprisonment the right 
to post conviction DNA testing when certain specified conditions are met. 

- . -

-'!. This review was prepared by Jennifer Friedman,_ Coordinator of the Los Angeles County· Public 
Defender Office's Innocence Unit, in consultation with. Alex Riciardulil, an appellate attorney with the Los 
Angeles County Public Defender Office and a frequent legal columnist. · .. . 
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Penal Code sectionl405; stibdivisic:in (c); .requires that a'· court appoint·· 
counsel for a.II convicted persons' servmg a teril;l of ifuprisonment who file a· 
motion under.the section. fu m.any .cases· the la"Wyer appointed to represent 
the qonvicted person is not the lawyer who represented the individual at trial. . 
This is azf entirely new: appointment made by the. ·tto~. AS .a result Of• the 
aptiofutrilent,: co~el.' is-. required. to· 'conducf an mvestlgatfon in . order; ,to. 
deteriiiine :whether- er, not a.·nfotion for post.' cenvictj:oh DNA.·testin~ !s 
'warrante~t and if such a. motio~ is· ·warranted,. then counsel must prep·ate to . 
litigate the motion. (8ee· ·origin.a.I te8t claim for e:Kplanation· of· dl.ities 
impo~ed.) · · 

• .. 'l • .. : ~ • . ' • • •• 
~ 

In 'aCiditiof4_whi:fe cuitenf law provides' foi;. hal;>ea.s. c0rpus rellef ~der. cerlafu 
speci:fiech:iircu.in.Staiices, there is<ho mechanism by·which-s1foh' an mdividu~ 
incarcerated in' state pris61i may. obtBiiil a:·posf con!Victioti bNA .test _to U.Se as 
the' basis for the. petition fot' 'habe'as' corjltis' relief}'. This. statute provides a 
riew~:m.echanism for this purpose> Moreover, individuSls ·do not have;, an: 
ab'~ohite right·to cotinSeFappoilited for··the.13uxptise of lifiga.lfnn:g a halti~fis· 
corpils motion. {See· [afutcheclrPefuisyl.Yama·v. ·Fifiley{l987}481 U:S. 551, 
107 S.Ct. 1990, 19:93 ['!Qmf 'oases establish 'that the ··right. to' appointed 
counsel extends to the first appeal of right, an~ no further''].). 

I . • . ·. ': - rf( '. ' 

In stiin .. ~the dtlties imposed .. tifidef Benfil Gode' section 14.05. are :nbt an 
extension of any existmg.<:lilties of·tria.Lc;:oun8el or. habea.s c©tpi:is• coUilSet (if 
one' has~been appamted)~ Tb'e· .ri~t to· post coli~iction DNA. tesfuig.- ditl:-ftot 
ex.ist'prim', to ·ihe'·enatifrtfont of this .statute: '':The Legisiatufe recog'q.i.Zed th:e 
iieed.to'·have·.·counsel appointed in o~derto assure that this·neW right be fully 
realized.. · ' ·· · ' · 

.. 

- . ' .. 'l '• 
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,SB 1342. Senate Bill - Bill Analysis 

Date of Bearing: June 20,. 2000 
Gregory Pagan Counsel: 

ASSEMBLY COMMITTEE ON PUBLIC SAFET:< 
earl Washington, Chair · 

SB 1342 _.(Burton) - A$ Amended: June 13, 2000 

·Page l~of 8 

BB.1342 
Page 1 

SUMMARY · Requires the court to order DNA testing on· evid_ence 
relevant to conviction of a c~iminal defendant upoµ sp~p~f ied 
conditions, anq requires the 'appropriate gqvernme;ital El!lt.ity.to 
preserve any biological material secured in a criminal case as 
specified. Specifically, . ·this·. bill 

1) Provi,d,es that a de.fend.ant :l,n a crimina;L. · 1;iase may m11,l\:e a motion 
in the trial_ court for performance of DNA testing on evide.npe 
relevant to the charges that resulted in the conviction or 
sentence which was not tested.because either the.evidence or 
the tecbno~ogy f 0r forehpio; testing was not llvailable.at the 
time of trial.. · 

2)~equi~e.s t~t.the motion for DNA testing be verified by the 
def!;10dant i.uide.r pe~lty of per.jury, tha-1!. th_e information 
con~~ined in 1:he motion be t:i:ii.e and· correqt ~o the ~eat of his 
or her knowledge .. 

3) Requires. that; a. ~qt;~ce, ·of t,he. hearing be. se;ve¢1 .oµ the 
Attcirney G~eral an4 the dii;i1;:rict attorney in th.a-. county of . 
cp;nvictiori 3 o ·days priol:'. to· the .·hearing, and that .. bhe hearing 
be heard by the judge who conducted the trial unless the 
presiding judge determines that judge .is.unavailable .. 

' 
4)The court shall grant the hearing on the motion if the· 

'defendant presents a prima facie case that identity was a 
significant issue in the case, and the court finds all of the 
following: 

a)The result of the testing has the scientific potential to 
· produce new, non-cumulative evidence that is material and 

relevant to the def~dant's assertion of innocence. 

b)The testing reqile!sted employs a method generally accepted 
w.ithin the scientific· community. 

SB 1342 
-~~~~~~~~~~~~~~~~~~~~~~~'--~~~~~~~'-'"""·Page 2 

c)The evidence to be teated i,s_avaiiable and in a.condition 
that would permit DNA_testing requested in the motion . 

. http://..vwv.;.leginfo.ca.gov/pub/99-00/bill/ .. ./sb 134! ?}a 20000621 113029 asm comm,htm l0/12/01 . - ·- - - - - -· .. 
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SB 1342 Senate Bill - Bill Analysis 

d)The evidence to be tested has been subject to a chain of 
custody sufficient to establish it has not been 
substituted, tampered with, replaced, or altered in any 
material aspect. · 

S)Requires, if known, that the motion identify the evidence 
subject to the testing and the specific type of testing being 
requested by the defendant. 

6)States that if the prosecuting. attorney.objects to the 
specific items sought to be tested, to the specific type of 
test requested, or if t~e~e is an !~sue as to the condition of 
a questionable sainple, the court· shall conduct a hearing to 
resolve the issues , · · 

7) Provides that if a motiori·· f6:i:" DNA testing has been granted, 
the testing shall be conducted by a laboratory mutually agreed 
upon by the defendant. and the district attorney in a 
non-capital case· or the· Attorney General in a capital case;· 
If the parties cannot·agree, the court shall designate the 
laboratory i:.o- conduC't the test.. : · · 

.•.. . . ~ . 

B)Requires that the results·· of any testing ordered be fully 
disclosed to e.ach of the parties; If requested by either 
party, the cpurt sh!'l-11 order production of the Underlying data 

. and notes; · 

9)Provides that .the·ooat of DNA testing shall be borne.by.the 
state or by the applicant if' the c.otirt finds that the 
applicant is not indigent and has the ability to pay • 

. Requires that the ~esignated laboratory present any bill for 
the"State•s share of ci:iste to the court for approval; and upon 
approval·; the laboratory shall aul:imi t the bill to.: the· state 
treasurer for payment. If',' after 30 days the supe,rior court 
has taken no action on the bill, it shall be deemed app_roved~ 

·1o)Provides ·t~t 'the court may at' any time· appoint c_ounsel 'and 
upon request!' of· the defendant-,- lii the interests of· justice, 
the court may order the defendaiit present at the hearing ori 
the motidi:J:, · 

SB 1342 
Page . 3 

Page 2 of8. 

11)Requires the appropriate governmental-' entity to preserve any 
biological material secured in connection with a criminal case 
for the period of time that any person remains incarcerated in 
connection with the case, but a governmental entity may . 
destroy biological materials before the expirati'on date of the 
following conditions are met: 

a)Tl:ie goveri:!.mental entity notifies the person who remains 
incarcerated in connection with the case, any counsel of 
record, the public defender and the district attorney in 

.the ·county of conviction and· the Attorney General. 

b)No person makes an application for an order requiring DNA 
testing on the evidence csought to be destroyed· within 18 o 
days of receiving the above· notice. 

. . ,· . . ' 17 4 '. ' 01 
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. c)No other provision of iaw requires.that the biological 
· · evidence."be pre.served. ' 

EXISTING LAW 

GENER.l!L PROV~SIONS 

1) Establis.hea the DNA an4 Fo:?iansic Identific!'ltion. Data Base and 
Data Bank )\Ct of 19·99. · (Peiial _Codi'! Seicti_qn 295 (a) • l 

2)states that it iS the.Leg"is!ature•s intent to u~~ t.Pl3 DJ:PI. !ind 
Forensfo Identification Data Bank to detect: and 'prosecute 
ind,ividu!!:lS. r!!.!IJ?O?J.siJ?l~. fo,p sex. offens.!'ls and othe;- .vi.o;>~E!n~ .... 
crimes, exclude. suspeiots who' are be;lng". inve1;1t;ig"atec;L .. for such 
Crimes. I and t.~: -~~entify missing and Unid;eintifj_ed' perSOriS • 
(Penal Cpde .~ectiori 295 (b) (3) . ) 

J)Requi:i:e~ the Department of Jusdce•.9 (Doj) DNA labotatory, the 
California Department of Corrections (CDC), and the California 
Youth Authority (CY'A) to adopt policies and enact reg-ulations 
as necessary to 9"ive effect to the Act. (Penal Code Section 
295 (el (1) '·) 

4)Authorizes DOJ laboratories approved by ASCLD/LAB, or any· 
approved certifying body, and any crime laboratory designated 
by DOJ.and accredited by ASCLD/LAB to analyze crime scene 
sa~les. (Penal Code Section 297 (a).) 

s)states that the DOJ shall perform DNl!. ap.alysis and other 

' SB 1342 
----------,-,.,,.."'-.,,,---------~-~-------,--,..-,-·P13ge. 4 

. ' . '' ···~1 .. , '. ·. - - .. ' . '. 

forensic id~_tifipat::!.on. ati11lys_ili'.\ ·on1y· ~oF. idemt~~ic.~~.;1,oµ. _ . 
J;'UI'POf?el?.·. ,:P.rov:l,deljl i;:M:!:: ~:\-~. ~.~;ro~i_le~.-:retained l::!:( the, DOJ 
are oo~f:!.(!ential. !3JC<;l,ept !!-~- p;rovided by stl;\tute. (J?etj.al Code 
Section 295 .i (~)I. 299. s·(a) ·. l,., 

.¢b1'fY:i:liTEiJ:i;, PEi~oN~ · RECuIREJ?, TO. s'QB?"1:i:T .SAMPL:Eii 

6) Requires any person convicted of: 'a±:i.y of thl3 followirig crimes 
tO.PEOVic;l,e, 1'\'l:C!.,SP13C.imems 9; bJ,.oo!:l, a s~liva, ,flample, .. right. 
thuml;;>print1f ~d a fuJ,J,_ p~lrij pr.;rit o~ _eaCli 1)€'.fl~: ,. ~:(i . 
r_!;!gi~t,.e.rablfl -~-~ off¢nse,, l)ti.l;rq~r .. o~ ~t.t.e>rrtP.J:ed: ~u,r?!'l.~!. . 
VQ;l.~j:;~ry ~la1,1ghtE!J:'r felqp.y _i;ipouaaJ, aJ:n,ise, agg-raya,j:,ed. 
sexual assaul:t 0£ a child, felonious assault or bat:'t'eify, 
ki<!tlaPP.in.9 t mayh!E!lll r and. toi;-ture. (~anal Code Sectio.n .· ... 

1 296 (.a) (1) (1'. - J:) • ) · · · . ·. · '. · : >.-; 

7 l P~o'i/i4.~~- ti;;~}. aI}y Jiler110~ who i~, requi;rred,, .t.6 . t~9tst~r. a'~ 
79., a~ 

off'e.,nde:t'. '\"P,o· _fa, or;>tiljtlt~ed to ~Y c;r.11,_ :l,p11ti):utAon .. ,yfnex;e, the., 
persop. .w;;i,s:, c;iQn,fiI1e·d, 9'tClllt!;!4 p;rob~t.:1,gp:,. qj; :t'El;l.fie;j;!ed .. {:p:i,!J\ if 

· st~~-e. ho~is·1~~i a!ll a 111ent~l.;l.y. disptd,~:i;'Wc1 s.~i offim\i.er. sh.9.1+. ;be 
req1.1i:i;-e.g to. gi:VE! .the speo:l,~ied biological' sa)llP.ie$. (Penal .. 
Code S,ecti6J:l.. :Z'96 (a) (2) . ) .. • _/ · · · '. .. 

. ~:·:- . 

SAMP~S'Fll!.OM SUSPECTS 

B)Provides that samples obtained frRm a suspect shall.only be 

http://wwwJeginfo.ca.gov/pJ,lb/99-00/bill/ .. ./sb 13417§..:"a :2-0000621. i 13029 asm comm.htm l0/12/01. _ . . ::... . ' . . - - -:--- - . - . - . c- .· ... . . . . . . 
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compared to samples taken from the criminal investigation for 
which he or she is a suspect and for which the sample.was 
originally taken either by court order o·r voluntarily. (Penal 

. Code Section 297 (b) . ) · · · 
. . 

9)Provides. that a· person whose DNA profile has been included in 
the data bank shall have his or her information and materials 
expunged if the cionvicit'ion was ri;iversed and the case· 
dismissed, the person was·'· found ·t·o be factually innocent,· or 

· thei J?Elrson has b_een acquitted of the underlying offense. 
(P$ial .code.section 299'(a) .) · · . . ' 

l9)Re9B:irel.~e DOJ to. review. its ~ta bank to: d~termine .whether. 
it con,t~ins DNA profiles from persons who.ar$ n9 longer . 
suspects in a c:dmirial case. · Evidence accuitiulated,. from any 
crime scene with respect to a particular person shail be· 

.stricken.when it is determined tha:t the.person is .. no longer a 

suspect. (Penal Code Section 299 (d) • ) 

FISCAL EFFECT 

COMMENTS 

Unknown 

SB 1342 
Page S 

i Author's Statement . According to the author, 11 This bill would 
allow a conv cted defendant to make a motion before the trial 
co,lµ't, .f.or DNA testing that was not· available at trial because 
the.".e"iridence or. the testing technology was not available to 
the· dE!fendant. California has no statute or case ·J;aw · that 
authori,:i;!'I"" such 1:esting. . -11:tis bill, ):)alances . tl:J.e i;i,eed fqr 
~scgilf!,li'.:!.IiS! ·:1:her trut~ witl:Lp:;od~diµ;~l. t!!-A,rn~.sa: and : .. · . 
p~aoti(;!~l.i,tY. It dqes not Allow DN~, te~j:;ing in .ev:ei:r.Y case - . 
oniy where the identity of the acd~~d;w~s a !3i!P11£iciw,t iss\le 
at trial, and the court finds, among ... other' thfngs, that the . 
result of the testing will produce new evidence that is · 
material ;!lD_q ,i;elevai;lt: ;o the def~C!,ant.' s aE1s.e:rtip,1;1., of 
innocence; · The bill also provides safeguards to ens·ure that 
the ~vi_denc.e. is available and reliabl_e. 

II Innocent pe¢plEi !iip!Ju_ld ~6t eerv'e time or be axe.outed for' c:ri~es 
they did; tj¢!~ ci6inirii t. · Aii! long· ia.s aji i¢.:1.pcent person is . 
incarce.t/3,~_el;1 ;or a. crime he· or she. did. not comm:l.t,. the guilty 
party :!:"i:irilain.8.' at:•larg~, a dariger CO society and unpunished. II . . ' . . .. 

2)Background .. At the 'Innocence Project run l:iy attoril~ys Peter 
Neufeld and Barry Scheck at the Cardoza Law School in' 

.. Mi.i;;hi,gan.~ seqoIJ,d- . cui.d · .. t:hird-yea:i;:- . law ett1dent,e eva],:i,ia,t.~ .cases 
fl:'.ci\.1\ a;Ll., oV,fi'j:'. t.A~ , co,?*tZY . to de!:etn4ne' ~hi oh cases, ~h,!fii will 
seelC, P'.~~t:-gqzj:V'.:!;¢tfon' DWI., te@t,ing' ..... As· _o~ January. 2 qp,o I. the . 
IIJP'.pp_~P,c~,,!?~9,:)'e:ct J:;~a,· "P:l.#Yeci .a '.rqie· in 3_9 e:i:to~e;~i;:~O,P.a. 11 

(B~i!it! . PC!lte:r;_:.'if. .. "A:t;li;lal!3. of ·Jus~io~: DNA on Trf!.il ii, .. New . 
Yorker . January··l7, 2000; Page 42,) In order to qualify for 

~~~~~--.h~e~l~p'=ib~y~· the Innocence Project, the case had to have available 
biological material and "the defense had to have been that the 
accused.had been wrongly.identi:t;:ied by the victim." (Id. At 
45.) '. 

Iri califo:tliia, there is no rlght to post-conviction discovery in 

. http://wwW.leguuo.ca;gov/pub/99-00/bill/ .. Jsb_l34]!c~_~0000621_113029_)srti.:_~omin:hfu:i 10/i"i/O'l 
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criminal cases nor is there·a set.procedure for letting the 
·courts evaluate'whether a defendant should have access to 
post-conviction testing of DN,Jl. As a. result,. in California in 
cases where DNA.has been tested and an inmate b.Eis been 
released, the inmate has had.to convince t~e proseout9r in the 

'/ 

'ss 1342 

~~~~~-'-~~~~~~~---~~~~~~~~~~~,.,...-~~-'"'-~~-···-·~-··Page 6 · .. 
origiruil case .. to allow DNA teeti"ng. · o:i: ·. tl!.~ 7.0 c'!:f!!eS in. the 
United states.th$.t have been vacated oft the basis of DNA 
testing;· foui were in Ca.13,forn:i.a... · · .· ·. : ;, · · . 

·When· dis.~s~g'thi;3" c_ase· C!f. H~~ ·~ti_d.ns, oi;igi~~ly prosecuted 
.in ~ive:tf;!i4e' 9Jj)~ty and req~tly re!e!lse.d- frr:>m p~J;fl.on, Netifeld 
of th!'! .... ;rµri~q~D,c .. ~·· Pr~d act. st~t. a~ .. . i ' II Cali.fortµ.~ aµ,r .. i::ent~y l!lcks a 
statut-e:·g;lving il.n1J1B.tes the. #.9'ht: to post-aRn:vii;itic:>~ Dlif~; .. 
testi.w .. ·. /; . ~ a,.res.i,il.i;/an ~tt:is 'is .at_·l;liei me:r;ciY' of 
the-. gOo.d•.w.il:J,. 9.·.f the pr. ·o.· .. i:i.e.: .. ¢t~tc;ir. ;, ( Lo13 Angeles. T_imes , . 
Fel::l:r:ua:ry 9, .i_QDO, Seotiop. .At" Page 10. l. Aog9r(iing. t\'.) 1;lie . 
article, a tri6tion by the Innocen'ce Project ·stated,· "T.h~·. 
original prosecutor in t;ti.e·case resisted testing for s'eiveral 
years. 11 (Id .. l,., , Upon, A,~kins '. relei;i,~e, he .~d :g~ep. .i,n P.:i;-1-s.on 
fi;n::: 12 yeaT13, !Uld it l).a,!1- t!!Jte;l ~tldns "thre~. ye!lra. tq get: ,a 
juage t9 agrE\e to D~· teit3ting of . ~!! biologic~+~ E!iride:ili;!~ 
reoove're~ from t!'le vi0!:il)t, whq :q~a· i;:;mjer'E!d ;.tk-4?-s as l!.~r 
atta9k;13r," .· (. USA Today ·'· ;li'~l:J,:r;:tmry .':.?.9, ,2D(>Q-, )_ , ', ,. 

At th:i.a tim13 ,,.. on:j.y New. York;. 8,h~ · :ti;:i.:i:icit.~'. ~ve eta t~,t;.~(3 p:z:'ov:id.ing 
for_pPE!l:~co/1vic~to:ii ,tes1:in!;J in: cr~:rtai,~;!'l~!ll.~.~t. cµrr~t;lyr; .in 
a644.!;:Acw to this legislaMon; ,l::h!'!:C:~, i1!! :f;ede;-a:l ~~!3'Jsl,at;.±o~ 
proposed·, as,·well as legii!i:J.._ation _prop1;11;ieq· !µ: .othe;- ,states. 

J)Feder~i Leg;ielatioil. --~B 2ci73 (~eahy) p~a,viQ.~a.:in part, for 
DNA. te1;1t:i:p.g . of· bio;Logicia:). mate~ia,l,~ , reg.at.eiCI.·· t:c>:' t;:ge . . · · . . 
inveoji~lgabion o}:',_prosi1!~tf~gn,. tl1-at. ·:i;-e<J'ill_.t.e¢l ;l.tL,thei ju~~E!nt. for 
which thi;i persqn ii;! in dU$t;c)dy.. If :Pa,!iisefid, · 13B 2Q73 WC?li;!.,CI., 
require that: ~ta~es_ma)te.sitiiilar nwi-·:t~~tAD.!3' E\-Va~labl~ ~6 · 
convicted person~, . . · . · · · .. 

' . . . ... . . 
{ . ·. . .. - .~· . . '. ';. . . : . . ... 

SB 2.07;3. ~~aj.d re~ire t;~t; .t;.ha .. ·aQ'i,t;:t;. r;>rd§l:C: I:!Wi-... testing upi;:iil a: 
dete~t;ion t~t;: the t;eeting may prodlio~·non-ci.!inUlative; 
exculpatory evidence relevant to the claim of wrongftil. 
conviction or sentence.. In other words; the defendant would 
be required to- 13how that the testing.might produce evidence 
favorable to the defendant. This bill only requires that 
defendant show that the testing has the scientif io potential 
to produce new non-cumulative evidence, which would be the 
case any time. previously untested materials are examined. SB 
2073 requires that the person requesting the order for testing 
be in custody and that the material to be teated relate to the 
ju.dg'ment for which the person is in custody. This bill does 
not.require that the defendant be· in custody, and testing can 
be requested on any charge that resulted in a conviction ar 

.. 

http://www,J~ginfo.cagov/pµb/99700/bi~l/ ... /sj)~13.4l7?.fu~20000621. UJ02.9 .asm comm.htin. 10/1~/01 . . . . . . - . . -~ . ~ . - - ~ . - ~· 



SB 1342. Sertate Bill - Bill Analysis 

.... SB 1342 
l?,age 7 

sentence, ·Therefor~, a defendant may requ~st testing.~n·a 
prior conviction which served as a basis for an increased 
sentence. ·rn addition, this bill would apply in· all criminal 
cases, is not limited to felony cases, and would include 
misdemeanors as well. This bill requires that identity be a 
.significant issue resulting in the conviction and, in that 
respect, is narrower than SB 2073. 

Accori;JJng to the Associated Preas, Senator Orrin Hatch, Chairman 
of···µ:g.e .. Senate Judiciary, intends to introduce legislation that 
would provide for DNA testing in order to establish innocence. 

The ~tch.legialation would only· be operative for two years 
aftet .the date of enactment •. It requires tha·t ·the defendant 
assert- actual inri.ocence U?td.erpena:L1:¥ of·perjury, and identity 
had to have been an issue at- t)le trial. onder:••the Hatch 
prC?J;>9sa_:i. 1 !ffi, iz?,-cru,stody ~el,:en~t; ~ould be ;reqµi:i;:~d- t.:9. sho_w · 
t:q.~.t t;eE!~¥jg of_ f!he si;iP.c;ii.f:l,Eid evi,.d,~oe .wow.~, · ~~e~f,#g 
el!:(fulpato;y. X'.esul~s, eat;aJ?lish ._~l)..e. <;1.otµ~l iiinoceI,1.o~. of. the 

. appl~cefiJ;._ .Thd,a .bil.l prily:_:i;:egii~fes that the. spl!iciffiEit!l, ... _ 
evii;i~C!~ !:!e relevan,t )'P-. t;p.e charge,. " Is· tMs bill- ov!!\rly broad 
in t11;~t,.it: Cll;i~s not reqili:i:e that._ th$ .defendant show. some 
degr,~e . pf l_ill;~lihbod that thEi _ test:l,P,g -o.f the speaified ' 
matez'.;i,a;L wotil<i prodi;0e favorable ev'idei;ice or ei;itablish-a:ctual 
inD,ooenoe?· - · ·... - c. -- · ... 

4)Attb:biev g!~era1'1_s Office . The Attorney G9;i,er.~_l 1 a Office has 
no pos~t:!;.cm 9.n. c~Fl'\bill _a-t,. this time~_ J?ut, believes t:hat ~e 
propo!'1113.~· a):e,x;id4td._·for orde;:4ig !)NA- tepting. is. tt)O. low. 'fb.e 
Attorney Genera,;L.'s Offic;e stat;~µ. 11 we:.s1:J.a.re your goal 
providing a means 'py which inriooent p~rsons who have been 
wrop.,9'1Y convicted may u~~ new scientific technique,s_ to prove 
t~~i:t' ~~.ci6*ce ._ . J=I~weiveF, .~$ you ~_:re aware~ we. haye .. 
sign.i;~i9~~ 9"1J:lce;rns:. ~Q1l~, t):ie _bi~.~ as t:llJ.rrently drafted,__ our 
prilm!.ry cc;mce;rn ili';·1"Pe:s.t,anda,rd:- el!IPloyed. SB 1342'.maniia!;.es .. 
DN'A testing if ideritit'Y was' a sigriificant issue at''-the' trial, 
. and t9e . court . :\=incl.I:! . that . res~l!;s of the. te1;1~ii;i.g •has tl!,e. , 
scientific i;>o):enl::,it1:l.to Ji>rgduce,nelf ncitl-cumulative evi~en~e 
tl!at ii;i mat;erie,l .~l).d_ relev~t t;o tj113 def.~dant' s a1;1se:i:::t;on of 
innotje;\c:i,"'. ' · ~e .. l;ielii;!V:E!, 1:estin~ ,l?.li?i,lld: kie_ gr~nted if -the 
evideAce.to J::i~.1:ea.1:ecl. would be disposi1:ive, not merely 
relevant; on the qtieistioii of innocence. Acl.ditionally, we 
believe it is essential to include language on a_number'bf 
point;a. e>f procedure so a~ tg e.;isur.E!. t):Lis prov.i,a.ion ii;i not U@ed 
to·d~~~Y the ex~c:iut~g~.of s~~~en9e 9#-the aq.minist:ration of 
justice and will ·not'-UnjlJ,stfy divert· scarce and cost.ly 

. ~ - . 
r ' 

'•, 
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resources." 

S)Technical Amendments . This bill allows a defendant who was 
convicted in a criminal case to make application for an order 
requiring that DNA testing be conducted on evidence relevant 
to the conviction or sentence. This bill should be amended to 
clarify that these provisions only apply t9 defendants · 
convicted after a court or jury trial in order to prevent 
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defendants who have pled_guilty from bringing a motfon. 
· Addi d.onally, this bill. sl:iOurd "be amended to· clarify that<. 
identity had to have been a significant issue that resulted in 
the conviction or sentence. .This bill should also be amended 
in order that results of any testing be disclosed to both the 
person filing the motion and the district attorney or Attorney 
General. · 

6)Arguments in· Support 

a)Aooording to the American Civil Liberties Union; "DNA 
testing has exonerated more than 60 inmates in the United 
States and Canada. (See DNA Bill of Rights, American Bar 
Association Journal, ·March 2000) . The advent of DNA 
testirig raises serious concerns about the prevalence.of 
wrongful convictions, especially wrongful convictions 
arisirig out of mistaken eyewitness identification 
testimony. According to· a 1996 Department of Justice study 
entitled 'Convicted by Juries, Exonerated by Science: Case 
Studies of Post-Conviction DNA Exonerations•, in 
approximately 20-30% of the cases referred for DNA testing, 
the r.esul ts excluded the primary suspect. Without DNA 
testing, many of these individuals might have wrongfully 

·continued to serve sentences for· crimes they did not 
commit. · 

"As long as an innocent person is incarcerated for a'orime he 
· or she did not commit, the guilty party remains at-large, a 

danger to society and unpunished. The safety of society 
requires that the guilty party be apprehended and brought 
to justice." 

b)The California Attorneys for Criminal Justice states, "The 
. importance of this "bill is clear. As much as we strive for 

a perfect justice system, we know that sometimes. it does 
not work properly and innocent people get convicted of and 
are sentenced for crimes they did not commit. SB ~342 

SB 1342 
Page 9 

would implement a safeguard agairist wrongful convictions 
and provide a mechanism for Wrongly convicted people to 
prove their innocence and secure their release from prison. 
It contains appropriate guidelines to ensure all people 

and entities involved have an ample opportunity to test the 
evidence and r~view the findings." 

REGISTERED SUPPORT / OPPOSITION 

Support 

American Civil Liberties Union 
California Attorneys for Criminal Justice 
Committee on Moral Concerns 

Crime Victims united of California 

Opposition 

None ori File 

-· 
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911990 107 SUPREME COURT .REPORTER 481 u.s; 55(·' 

481; u:s. 551, 95 LBd.2d 539 
''. J . -· : -

..Jl61PENNSYLV ANIA, Petitioner '' 

'.\· v (£ • 

D.orothy FINLEY. 
. \' 
. :'. No. 85-2099. 

\ 

Arfued March 2, 1987. ,,. 
DeCided May 18, 1987: 

' ., 

. :·'.";=... . ••• 

co.nvictiQ.lll!i. r,igp~ ~. ·a.J!jlQirited couliiiel ex· 
tends Ip. first app~al "cit rlght and no fur: 
ther. Ji .. $:a:A..~29ti!Jt'.~enda. 5, ·14, · 

2. · Crlrrilniil 'b.w,,,~98(20) · · · 
Defendant 'bail no federal oonatitu ti on • 

al; right to 'oounsel when p~uing !ilscy&,

tioniifj ''ap~eal•on dkeet review of convi~; 
·tion and, tnerefore, does not-J.1ave this tjg)lt . · 
wheii ' attacking ' conviction tbeit has kitJg 
s.ilice l;ie¢i:mie final .upon ~ of ap-

Indigeht prisoner petit.ioned for post. .. peuate proeess. ,.,u.s.c,A; Const.:Ameru:fs. 5-, 
conviction relief. The Pennsylvania: dom:l; ·.}t, "'' •''· . ;, . ..:,,,_::·"'·'' . . . ·· .,.,.. ···· 
of ?cmm~~:Pleaa, .Ed~ J. Birike, l; · s. Co~~ltutl 1 talJi~~7o.5 . . •. • 
demed petition. Pnsoner appealed. The ·.:····,.,,9~,,.,,. • ,1 · . · . 

Pennsylvania. Supreme Coilrt, 497 pb., iisz; : ;-. ~l)!l,i!J'ent,.~!;IBRnl!r .~~d. no due ~ · · . 
"0 A 2d 1188 rev· ersed, holdin • .:.A_···t·.·· ·· '" .~'·· ·l'.lgi]_~ t:q.a,ppqjnte~ coUiili_. el m.post.conVJcti.011-
,.,. ' I g lolW PrJB- • ' . "clin '' ·oot , '3 ,Us •. 
oner was ~ntitled, under state law,· ti;'[P:' · P~e ... , .. g .• . _.e~~, .~im of. app~llate , 
pointed counsel in post.conviction proceed' · P~~e, .U:~,C.A.; d&llllt.Amenda. 5, 14. · 
ings. On remand, the Court of b<irtiliio~ 4~' Constltutlonal Law. ~2?o'.~(2) · 

. ~!e:u:~~~te!:::;~ !e;11~i:;~:. ·li~n ~~~e= -~=~~:i:::e~:al ~=:. 
ti~n for post.conviction re.lief. P~i:>~~;~t': vfe'ti~Ii 'proceeding 'aft;er. ~;!J.aus~o~ ci~ .B,P: e) pealed. The Pennsylvama Sup~~l!r.~i#t. pellat.e ·process; pris91).efs ;a,ccess to trial 
880 Pa.Super 818, 479 A.2~ 568,,9P°lJ'.~l~ged reci>rd ii.ii~ appellat.1! 1,brief!! and opinions 
that co~duct of counsel in postiX.ltiV'igti,gh · provided ·sufficient toQ!s,to.r meaniJ}gtul ac· 
procee~gs violated prisoner'.il .ff!i)lj;Jfu.. >eese t.o ·oourtai :;U'.· ;S .• q~ Const.~!l!l~· 14. 
tional nghta. Certiorari was gt"ante[1· ·Tlie ·" ·· ~ ·· '" ~." .: ..... ; ... , .. , .. . · '·· · 
Supreme Court, Chief Ju8tice Rll!ili 'iiist ·, 5• Gtj.~f!l ~,.w ~-~9,B,~20) · ,. : : · 
held that: (i) prisoner hii.d no eqUJ!J'p~~ ~.tllr~~"Wg .. ~~tYf~:oouns~ .• ~~J>ost
tion or due process right to appqm~d oo\in: " ~,1;1y:i~~Jln .re").~.!f, 1 pd no~, req~ appUca· 
sel in postconvlction proceeditig, ~4 ··(2) · .· t!.0n. ,o.f\ ~~~WB .~J~~~~S.. tor ~tlliir&Vt'al 
_prisoner, who had no constitutiQpa) right tO" .<>i,:appq~~.d.:r~~, Vf.~!!n tJ_iat ·a~rney • , 
appoint.ed counsel, had no coi~~~~~- ,f'.9~9,1~-~--J,.g~ri,.~~pio~ ~n ·'~~~-'aP' · 
right to insist on Anders proe~i1f~1 ~{6~ peal,<i':l(f'Rl!~~·~oH~••,•i•p~t . ti>. ~pPjimt.ed· 
withdrawal of appointed couns~l when t'liit co~e\;~ pr~~R~!~. fo appl~C&tion .of 
attorney found case frivolou8 ·on dir'tll:t: ap-·• ':A~ · P.r,i?~~JfrE/8-t. ~t!.S.C.A: · Con.st. 

1 · ., ... · ...... Amends 5 14 · · "'"'' ... · · pea. · · ~ ·· ' '-! : ·i .:t··: . . , 

Reversed and remanded. ··' 6. Con~tltutlonal· I:.aw ·e?.268.1(3)t 270.5 ; , . . 
Justice Blackmun filed opinion co~~ , S~teli- have··no ·obligation ~ •Pr9.v;i4l " 

ring in the judgment. · · posiconvictioii r11Uet .for. coll&~ .af#t~,K,,,,., 
Justice Brennan filed dissenting ·opin· 

ion joined by Justice Marshall.· ' 
Justice Stevens filed disse1-·ltiif,g ophi· 

ion. 

A 1. Criminal Law ¢:::r998(20), 1077.3 
W:) Prisoners have no constitutional right 

to counsel in mounting 'collateral attacks on 

.. upon judgnient,'·an:d when they d,P,,.•fwicl8',., :. 
men1:.:&Vfalliiess· nfaridated ·by due; prn~~'s .. , .. 
does n'ot'reqUire thetn to.-Eiupply a J,.W:'yer; . , . 
u;s.C.A. Con'st;..Amenda, 5, 14. - · '" , .... 
. :~ . _.;i·.i~;·.:ii.· .: .. 1~ij ... ,_ .. ,, .. ~. . .. -
7, .Cdmlnal Law e=e9B(20) , .. , 

. .. - ' .. . o'."i~ •• - ~ ·~ - .. t;1•' '.. . . • •. ' 

Indigei:i:t prisoner, who had 'no conlititu· . • · 
tio!l~ · ~ght' t:o i,ppoillted counsel iJi at.ate 
post&>Iiviction · prooeedili'gs, had no ·co11st.i· J • 

tutional right to insist · on application ·of 

······· 
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Andsrs procedures ,;.~or''.withdrawal of ap,-. case f()r- further proceedings. The Superior 
pointed co.unael wheµ tliat attorney found Court relied on Anders 11. 'California, 886· . 
case wholly frivolq~ on direct appeal; U.S. 788, !!7 S.Ct. 1896, 18 L.Ed.2d 498, 
thus, appointed co~~) in postconvicticin which held that (1) when an attorney e.p
proceeding could With!iraw after he re- pointed to represent ah ini:ligent defendant 
view'ed trial recordi''~i*ulted with prison·. on direct appeal fin~. the case t.o be who!·. 
er, and wrote t.o ~i .court· to lnfonn court ly frivoloua- he .. must request the court' a 
that there was no Ji.rgi#,ble basis for collat- permission to withdraw and. submit a brief 
eral relief and t.o~'i!'~g'iiest permission to refelring to anything iii the reeord argu
withdraw. U.S. · · ' t.Amends. 6, 14. ably supporting the e.ppeai, (2) a copy of 
B. Crim.mat Law, ~- . (20) the brief must be ~hed u.ie indigent 
. COristitutiori -';'m;'.,'' require PennsyJ.;:ii.. &ild time must be allowed fo'r: him ti>· raise 
nie: to make diffi ice between provid· any points that be cliooses;' tnd (8) the 
tng no counsel .·. ever. or following court. ltl!e)#. mus~.~e~ ~ecide whether W.f 
strict proceilural " ·. ellnes enunclated in . , cas~ ~ wholly frtfolous.- . .· 
Anderil· for With~~ of e.ppointed coun,. '. H"Jd; Th~::.99,uit belbw lmpro~rly ~ 
Bel when that attp£j!$,'.~found · caae on direct • ll~d. '()n th11 · Fed~l ~~~tu~~n to, exten,d 
appeal wholly fri~;Q.!!1'18• where Pennsylva- the A,ndera procedures to !'liese Cl)l}steraJ. 
nia· made valid ·· "'·~ t.o give prisoners post.conviction proceediilga. · De~J. !lf. · 
assist.a.nee 'of co '~thout requiri;ig full coWi.sel t.O indigents on first appeal ,~ cof . 
pan~ply of- p rotectione req~ed · . right amounts to diserimination aga~.t .1\he. 
by Constltiit:lon . ndants who were at poor in violation of the·Fo~enth :A,p\e'ij~-
tr!al. and ~n firs_,,, as of right. U.S. ment, and Andera estab~~.6\l. a P:t"?.Phr~ 
C.A. ConSt..Ame~ '.5; 14. tic fr&mework that ·iB rel~~t when, and 

·· . only when; a ·lltigant,lu1.s a preViQliSly ~e,s~ 
. us • · ' tablished constitutional , ' ht to cotiri861. · '·". . . . ..... rig .... ,,., . 

Respondent11:Wj,~;:;convict.ed of seeilrid: · The right to appointed co1¥1Bel exte~~-·:w 
degree murder li.1f!J':~ntenc~d t.o life impri.s- only. th11 f4'st appeal of right, and lim<;Ei: a , 
orunent in· •a Pej;\#~f.~ania trial cour; FJ,nd defen~t hii.8 no' federal · constitutj~~I 
the Pei,meylva . , preme Court affirtned. right to coutiSel" when· pursuing a dlf,icrG-
on direet'appe ij respondent's, B'Q.PBfil"·, tionanr appeiil on direct review of.~''04.~~ 
qlient poet.con ·" roceedinge,. ths,trial v1cti~11. ~os~' v. Mo}fitt, 417 U.S. fioo, 94 

. court, as req ·· stat.a law, app()i!l~d S.qt,, ~~~. 41,J;.;Ed;2d 841, a fov:tipri, he. 
counsel to· . ~uneel ~iiwE!tl h~.11i:> such rilfFt when attacking, utp()~~ 
tli~.tna1·record; lted with reepondE!11t; convi_c~w;(~ro,~eam,ts •. a convi5\;fo~.· ~~~ 
conchlded thst. ·were no arguable bas- has. becotne final"upon exhaustiOn of. ~he 
es for colla w; advieed the trial appellate'pr0ces11. ·The Andera proce.~#es · 
cilui't· hi ·wri .conclusion;. a:nd re- do not apply t.o a etat.&deated right to 
quested ·P •.. withdraw ... Aft.er re- counsel on P,.OBtconvicti!>n review just be-
Viewing the ;§the court agreed th&t . cawie they a.re applied to the right to coun-
there ~ere n..<",." ,_,"''bly m~tori~~s issues ''eel on first appli\11-l .. ,~ .of right. Reepon· 
and dismiss · roceediilgs~_' · R8apon· d~nt's access to. a l~:wYer was th~eresult 
dent acq · ppointed ctiunsel and of the State's decisjon, ~ot the command of 
appealed• t.o \; enneylvania · Superior the Federa.1 Constitution. The procedures 
Coufl; whlc~_, ..... d::,.~ded that counsel's con· f~ll~wed by her .trial counsel In the po)iltp()'!I· 
duet In the ttj~}i1r,~~Wt violated respondent's vtc~on. pr~edings fully comported With 
canetltutional " ts, and remanded the the :fundarriental fairness mandated by the 

.:';'I •"J'' " . ' · .'·: .. ~ I'~· • . 

*TM 'syllabw\; '.' tes no part o~ the opinion reader. Sec United SIJJles v, Datrolt Lumber Co., 
· of I.he Court_., .... ,,., ... been prepared by thcfRcth· . ~ •. U.S. 321, 33'.7, 26 ~'.Ct. 282, 287, SO LBd. · 
· porter of DCic:l,~,~1'1.f for the convenience o c .. ,.,, 

. .·:it!E~~:~·: . 
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Due Process Clause. States hil.ve no obli· conviction. · 477 Pa. 211, 888 A.2d 898 
gation to provide postconviction relief, and (1978). Having. failed on direct appeal, ~e
when they do, the fundamental fairness spondent, proceeding·pro se, sought relief 
mandated :hy the Due Process Claiise does ·from the trial court under th!! Pennsylvania 
not reqUir~ that the State supply a lawyer Post Conviction Hearing Ac~ .. See. 42 Pa. 
as well. ·Nor was the equal protection Cons.Stat. § 9641 et seq. (1~8~). She raised 
gue.re.ntee'of meaningful access violated iri · the same issues that the Supreme Co~ of 
this case. , Moreover, there is no merit to Pennsylvania had rajec1;ed on the rne~ta. -
respondent's contention that once the St.ate The trial court denied relief, but tlie State 
has granted a prisoner access to counsel on Supreme Court. reversed, holding the:f re
postconviction review, the Due Process spondent was entit;led, uµ4er 11te.te l~~1:t.0: 
Cle.use of the Fourteenth Amendment re- appointed counsE1) in h~ p<istconviction pro;· 
quires that counsel'~ actions comport with · ceed(ngs. ~ P&. 882, 440 A:2d· P,83 
the Anders procedures .. Evitt.a o: Lucey, (1981). On. remand, the tri!ll court _l!fpolnt-
469 U.S. 887, 105 S.Ct. 880, 88 L.Ed.2d 821, ed cou.nBel. Counsel _reviewed the ·1ri3! 
distinguished. Pennsylvania .made a ~al!d . recorq and consulted wi.tl! reaponden'l . He 
choice to ¢ve prisoners the assistance- of ~ ·concluded that there were mi e.rguah1E!· \:iii.a· 
counsel in postconviction proceedings with· es for cqllateral relief. A~ly, he 

. out requiring the full panoply of procedural ad,vised the. trial court in writing 61r bi& 
protecj;ions that the Constitution reqµiree ooncltision. and ·requested-' ·permis~foh t.O 
be given to defendants who are in a funds.~ withdraw. ·The trial court conducted an 
mentally different position-at trial and. ~n . ibdepen~en't. 'review of the reeb~tf . and 

A first appeal as of right. . Pp. 1992-1996_- a.greed· that 'therli"\vere no issues even• ar:· · 
W• I 880 Pa.Super. 813, 479 A.2d 568 (1984), guabiy :meiit.Ofious;· The criurt __ thua· dis~· 

reversed and remanded. . _ ~issed · the petition for postconYj,Ction re-·_ 
REHNQUIST, C.J., delivered the opin- lief. · · · . · 

ion of the Court, in which WHITE, POW· Respop.dent ac'qtiired n~w ·, appoffi~d. 
ELL, · O'CONNOR, and SCALI.A., . JJ., couruiel 8.nd pilreued e.n appeal to th~·~\IPe: ..... 
joinea:· BLACKMUN, J., filed .an -opinion rior Court:_ Over a'dia:sent, that cour,l,C()!I"., 
concurring in the. judgment, post, p .. 1995. eluded that the conduct of the c0uns11l)n. 
BRENNAN, J., filed a diSseni;iJtg.,~pinion, the trial court's poet.conviction p?Q!leedinJfB 

. in which MARSIµLL, J., joined, pas~ p. violB.ted respondent's constit.!£ol!.a,16M · 
1995 .. STEVENS, J., filed a dias1uiting opin· righta; 880' Pa.Super. 818, 479 A.2q 6611, 
ion, post, p. 2001. · · (lii84). The· court held that "Pennsyl,yl!-iµ&, .. 

\!lw eoticierning· procedures to be followeii... . .. 

Gaele M. Barthold, Philadelphia, Pli.i; · for 
petitioner. 

Catherine M:. Harper, Phi~~iphia, Pa;, 
for respondent. . 

..ll&eChief Justice REHNQUIST delivered 
the opinion of the Court. · · 

In 1975 respondent wzi.s co~victed of sec· 
ond-degree murder by the Court of ·coin; -
mon Pleas ·of Philadelphia Q:>upcy. She 
we:s sentenced to life imprieonment. Her a appointed trial attorney e.ppeal~d the' clin· 

W,i 1 · victlon to the Supreme Court of\Penruiylva· 
nia. That court unanimously affirmed the 

when a c0til't-appointed'· attorney .s.e(!S n.~ , . 
·baliis •for an appeal is'. derived frgm .9i.~. 
seininli.l cil.se of'' Anders v. California, 8,8~ 
u.s;· 788, 8'1 S.Ct; 1896, 18· L.Ed,,2i;t, 493, " . , . 
(1967). 880 Pa.Sup~;-;1 ·at 818, .479 A.2d, ~t 
570. fo A 'h.ders, ·this Court held that whe!l . 
an attOriiey appoiilted to represent an indi- . 
gent defendant on direct appE!I!-~ finds. a .. 
cii.Be wholly frivolous: <. _._,.. . . ' 

"[H]e should 80 advise the ·~urt. llfld . ·. ' 
request permission to withdraw •.. Tlia.t · · 

. request nnl.st, however, be acoompanl~ •' 
,. bf: Ii. brief referring to anything in . ti;ie 

reeord that .might arguably supp9rt. th~ · ' 
appeal. A copy of counsel's brief shoUld 

l83 
_•,;·•·· .. 

.·• 1'(-1. 

be furnished 
Jqwed him to 
chOO!\BSj the 

. •proceeds, afte 
~be proceedin1 
case i!! wholl~ · 

_ 744, 87 s.ct.,. 

:. The Superior Cc 
poet<Jm1victi9n cr 

. ,thest? pro.<;¢~e1 
· ea tile ~~e to ti 
. • f,or-.;fui:thef.. proc 
: tiore.ri, .479 U.! 
;·'LEd.2d:'20 (19! 

.:\ W:e.ti\ink that · 
. relied on the Ur 
·:~nd the And 
'".V,icti~n prqceedi 
"ders :was based 
. \;!9~al rig ht · to 
, . iislied · in fJoug l 

58, 88 S.Ct. E 
&lrlOg o~. "the. Fo . eritii Am · 
,s,~~tai1, th 
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Iii.hove when a c , 
. '!16 U.S., at 7, '. 
come, Anders . 
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~ • '"""' • . ~ .' 1:: . 
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be furnished the indigent e.nd time al- right to appointed counsel extends to the 
lowed him .to raise any points that he first appeal of right, and no further. Thus, 
chooses; the court---not counsel-then we have rejected suggestions that we es
proceeds, after a full examination of all tl!blish s. right to counsel on discretionary 
the proeeedings,. to decide whether the ·appeals. Wahiwrigh.t 11. Torna, 466 U.S. 
case is wholly frivolous." 886 U.S., s.t 686, 102 S.Ct. 1800, 71 L.Ed.2d 475 (1982); 
744; 87 S.Ct., ·at 1400. Ross 11. Moffitt, 417 U.S. 600, 94 S.Ct. 2437, 

The Superior Court held that respondent's 41 L.Ed..2d Ml (1974).. We think that since 
postconviction counsel had failed to follow a defendant has no federal constitutional 
these procedures, and it therefore remand- right to counsel when pursuing a discre
ed the Ce.se to the Cburt of Common Pleas. tionary appeal on direct review J/f his con
for further proce~dings. We granted cer- viction, a fortiori, he has no such right 
tiorari, 479 U.S. 812, 107 S.Ct. · 61, 98 when attacking s. conviction ths.t has long 
L.Ed.2d 20 (1986), &nd we now reverse. since become fins.I upon exhs.uetion of the 

We think that.the court below improperly appellate process. See Boyd v. Dutton, 
relied on the United Sta.tea Constitution to 405 U.S. 1, 7, n. 2, 92 S.Ct. '769, 762, n. 2, 80 
extend the Anders procedures to postcon- L.Ed.Zd 756 (19'72) (POWELL, J., dlssent
viction proceedings. The holding in An- ."iti.g). 
ders was based on the underlying eonstitii
tio.ns.l right to appointed counsel estab
lished in Douglas v. California., 372 U.S. 
363, '88 S.Ct. 814, 9 L.Ed.2d 811 (1968). 
Relying on ;'that equality demanded by the 
Fourteenth Amendment," id., at 858, SS 
S.Ct., at 817, the Douglas C.ourt held ths.t 
denial of counsel to indigent.Ii on first aP:, 
peal as of right amounted to unconstitu· 
tional discrlmiilation agamst the poor. In 
Anders, the C.ourt held· that in orde:r to 
protect the "C9n~titutional requirement of· 
substantial equalicy and fair process" set 
out in Douglas, appointed appellate counsel 
must follow the'. procedures deacn'bed 
above when a c88e appears to be friv9lous. · 
886 U.S., at· 744, 8.7 S.Ct., at 1400. Of 
course, Anders di~ot set down an inde
pendent constitutional command . tha.t all 
lawyers, · in all proceedings, must follow 
these paJ!i;icuJ&r procedures. Rather, An
dl!ra ests.b)ish'ed.,a pro_phylactic frli.mework 
that Is releyant when, . and l)ajy when,. a 
litigant has a previously est.ablished consti
~tione.1. rig ht ti) counsel. . · 

[1--4] We. have never 'held· that prison
ers have a. 'constitutional· right to counsel 
when moUDting col\atera~. attacks . upon 
their· convictions,· see Johnson v. A11ery, 
898 U.S. 488,. 488; .... 89 S.Ct. 7471 750, 21 
L.Ed.2d 718 (W69.);. and we .lieeline' to .. so 
ho\d :today: iQrut .eases· est.8.blieh-·th&t the 

. ·····.' t.-. .. -·. ·- ..... 
•• •• ~i ' ~ .:·~. •• 

In Ross v. Moffit~ supra, we. analyzed 
the defendant's claim to appointed counsel 
on discretionary review under two theories. 

·We concluded that the fundamental fair
ness exacted by the Due Process Cle.use did 
not require appointment of counsel: 

"[I]t is ordinarily the defendant, rather 
than the State, who initiates the appel· 
late process, seeking not to' fend off the 
efforts of the State's prosecutor but 
rather to overturn a finding of guilt 
made by s. judge or jury befow. The 
defendant needs an attorney on appeal 
not as a shield to protect him against 
being 'haled into court' by the State and 
stripped of his preaumption of innocence, 
but rather a.a a sword to upset the prior· 
determination of guilt. This difference is 
significant for, while no one would agree 
that· the State may simply dispense with 
the trial et.age of proceedings without s. 
cril!!£al656 defendant's consent, It \s clear 
that the State need not provide any ap
peal at all. McKane 'V, Durst.on, 168 

. U.S. 684 (14 S.Ct.. 918, 88 L.F;d. :86'7) 
(1894). The fa.ct that an appeal has been 
provided· does not automatically rriean 
that a State then acts unfairly by re
fusing to provide counsel to indigent de
_fende.nts at. every -stage of the· ·way." 

. · .417.. U.S., at 610-611,. 94 S.Ct., at 2444. 

::."· .. '184 :::;:,..;, ~.-. ·t 
;; ,. ....,..wwaagf 
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we also concluded that the equal protection relief through direc~ reView of his conVie· 
guarantee of the Fourteenth Amendment don. St.ateB°have no obligatloii'to pfoVide 
does not require the appointment of an this avenue of relief, ct. United States v. . · 
attorney for an indigent appellant just be. MacCollom; ·426 U.S.. a17;)~,. 96 S.CL 
cause an affluent defendant may retain 2086, 2090+2091, 48 L,;Ed;ZQ 666 (1976) (plu• 
one. ''The duty of the State under our . riillty .opinion); and. :wl!~ th!-IY po,· the fun• 
cases is not to duplicate the legal arsenal. damentah,fairneas rrianda~ by the ·Due 
that may .be privately retained by a crimi- Process ·Clause does not require that 'the 
nal defendant in a continuing 'etfort ·tci re-:._ .·State .. supply. a lawyer a.s,welL. 
verse his conviction, but only to asstille tile . ""'- · . . . 
indigent defendant an adequate oppor.ttin~ ·. t7.J,;frNo~:1WB,1! t.Jw"eq!l&l p~W,ction guar-
ty to present his· c\alms fairly in the conteXt: · · · antee. of . "me.e.ningfµJ.'. ~",.• ~' .& 
of the State's appellate process." Id.;· at this ·ease; ·;·By_,the, ··~ p~· 
616, 94 8.Ct., at 2447. . · ed bel'slll'¢ieaticm!of~reii\d';," 

[6] These considerations apply with she.had ~een .rtl~~.l!<ftri!!-1 a'!ld' in ~e· 
even more force to postconviction' reV!ew. SupreJDe !JQ!ll"t. Of. ~!:lm\!1,YlT11,'!)la· . In ·RoBll, . 
First, we reject respondent's argument that~·. we eo?cl\)det;l. l;\lat th§ qiif~~~t'~ a~cess to 
the Andera procedures should be appli~ to the f.rial record .. and tl;i,~,J!1PP.eije,1i6 bnefs and 
a state-created right to counsel on pci~tcOn· opinio~ prqri~ed ; s;~~!l.n~ . tools for .. the 
viction reView just because they ~ ~ a}>p~ed pro ~e litigaJ,1t to gauH!l~ access to 
to the right to counsel on first appeal _tha~ co~; that: PoS~B:ia difi~.~.<ii:i~ po~er 
this Court established In Douglaa:· ·Re-'· of reVJew •. 4.17 .. 1!.•&itu!l~ ,vl4c61q, 94 S.Ct., 

A spondent app.arently believes th. at. ~ '.'.,ri_~~-t .. a~ 2446 .. We ~~_ •#1!1-t. ,~l! .. B&,I!le ... conclu
W' I to counsel" can have only one m~liliig, no e1on. ne~!!M!Y q~tain,s. :iyit.b, respect to 

. matter what the source of that righti But· postconvi11ti.1;n;1 ·~vi!I~· S~~. respoi;i.d1mt 
the fact that the defendant baa !5een; ii!- :·has ·no.,11P,i:!erlying~:AA!lll~~9_na1 rig~-~)0 
forded assistance of counae\ In some form · appointed counsl!J, .).p .. • ~t;ii.~ .. ~t.conYJ~lion .. 
does not,end the inquiry for federal consti- proeeedlngs,_J!P~.Pa.s .n~ oo~titationa,1,ri~l!~ 
tutional purposes. Rather, it is the source tO insist on the Andli'r8 prooedures W.Qlch .· 
of thatrlght to a lawyer's aasistanee, 'coin· we~ desiR'l?<e(\ ~)'Jr ~- pfoteet that un~?r~ 
bined _with the nature of th11 ·proeeedi,ngs, lying constitutional rigf,~. . . 
that .controls the constitutional questio~. Res[>!>pde,n.treljE!ll QJ!~tPI .v. LucetJ, 469. 
In ~ case, respondent'~ ac;cess !-9. a)!\-W· u.~ .. P,~7,,4Q;,. l~9 .. S.:~A.~9, ... !!8~39, 83 
yer IB the result of the S~te a d~1on, not. .L,;ljlp,;~,t~~J· (i,9,~~~ ~q~~e ~fyposltion that· 
:~command of the Uruted States Consti· . ev.~-~$.9,~gp 9'E1.:i s~~;~R~·d: ,11ot grant. a 

on. . · ·. . · · p~_9nel'.·Miiie~s. to COWi\!!L~n postconvi~. 
[6] We think that the analysis that we · tlo~ re'Vci,e,w;;;.i!n!le it. h,AA; do~~ 90, the D!!~ " 

followed in Ro88 forecloses respondent's ~!!S.'C,laµil.e.of"th.!1 Fo~,e,n~ Amend
constitutional claim. The procedures fol- ment, ~,qµk!!B. ~at co~~l'L~tions com~ 
lowed by respondent's habeaa·counsel fully po~. V{}j;h tJ:i11,A>J;9~~ms1 ,~11.~erated in 
comporte~ .. with • fundamental -fairness, A114imb -.Jq ~tµ, ~(9.9~, hel~Jtha.t •::· 
PostconVJction relief is even further re- Sta~.cannot ~~.;11'.i~~,defen~~-" 
moved from the criminal trial· than ie dis- by dism~ing, . .nm:.firs:t M~l as of- ng~t., 
cretionary direct.J.i6'rreview. It ie not part when his appointed counsel has· failed ·t!> · 
of the criminal procee~g i~elf, and-.it is:tin · follow, ni.an~Wl'Y~ ~J;IP.,~P,~i:tl rules. · l1r ~" 
fact considered to be civil m nature. See J;'11.ling;.tJ:ie.Q!>µrt ~~~-~~;$.a.state's argu .· "~ 
F'a.y v. Noio, 872 U.S. 391, 4~~' ~· _ me11~,.}~t 11~~ it: jieed 

1
'not proVlde an.· ,; 

. 
S.Ct. 822, 841, 9 L.Ed.2d 887 (1968); .. ~t ~''1- ~.~,.~ 11!.e ~~ pl~e;:liee'.Jili8MaKa~6-~: 

. . 1) collateral attack that normally OCCIU'!I· oqly. , ~,..~.'!', · ~5?.. U.S. 684, 14 S.Ct. 918, 
after the defendant has failed to secure L.Ed. 867. (1894), It oould'•.ciit off-a defep-

•• ~ •- • I ' ... · .": ; • ' '•· ' - . 
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· Dorothy Finley's counsel to revje'\V the vql,yµig 'ibe lippii'Ciitlon of the AndBra pro
record carefully, to amend her ~tlqij fol'. ced,~s. is· not ripe "for reView. Fliially, I .. 

· relief, and to file a brief on her behalf •. On be~.~ve' that CQurls~J;s deficient perform· 
remand, however, her counsel adVi&ed the a~ce vioi~~d Finley ii 'federal rlghtii''ti:l·,ilue . 

..!§.aotri&I court (Court of Common Pleas) PfQ~B ~:d ·~quV:I; priite'htilin. I therefo'ril 
summa?ily to diamise her petition. ~y · di!!Seiil ' · · · 

. the Court reverses the eubsequel\t .. ~ete?m.i,. · ;<' 

nation of the appellate court. (~up~~ -,~l 
Court) that the performance of D<mi~Y Th ''funn ft.the"triiiJ.'cimrt to' ensilre 
Finley's trial counsel was deficient for fail-. ~ee wAfi'ilie, stkte Supreme cofn.t•s 
ure to comply with three differe11~ ~i. .. of. insguctlo~ on'. ra'\ii&I\a,(~; ~ Independent 
requirements: those established by A~ state ~und for

4
th,i"a, .. Poollit.e court' ii dect: 

11. California, 886 U.S. 788 87 S.cit. .. is96. · -· , i.J..;;,,;.· ·. ~ 11'·'dui;iit ""'"'ls ·f . , .. . .. .. . . , . s1op. , ·Ifi~·'- a~a o 
18 L.Ed.2d 498 (1967}, by CommQ?'~l;'lth. he~ <;tji.ft~t~'l>W ' :· 'hj&y mea··a pro ' 
11. McClimdon, 495 Pa.. 467, 484' A:?.9. ~l~g ae .. aPJlll~tlqn_ f~~~~gti~h.":. :~~~f ~~t . 
(1981), and ·by the remand order. Issued to the Pennsylvah'hi l})ost e<inVJctlon· 'B!!at-

. originally by the Pennsylvania ·'supl\i~e·.~ 'ltlfA.~h 42 P!'-'-'Qdnii.Sta~/§ 9541 ·11tseq.'. · 
Court. . , . · (1982)' WPHA)J:~'l'be-'trial eourt-liuil\ffiii!'llY' 

In Pennsy!Vania, courts may coll)plf. .wi.~. ,deiJ.!~ 5.Jie petition. The Pennsyl#ii!a Su•· 
either the Anders or the McClendon pr&.i;. preiiui court reverlied ·ud •held· that Finley 
duree when'i:appointed couiieel Wishea. to waS, entltlell'fu ippoint.ed'oouniiel if inai
withdraw from representation of a ~tii.i~~~ gen(' iilnce'tliifl'OHA'~d the·app6mt-

A er'e collateral attack upon a jud&.lJi\El~k S.~O- ti,iept ~-.~. ~~ .. ·~ t;>, ~e.,ilit her in~ !!l~fug~· 
WJ'I Pa.Super. 818, 820-821, 479 A.2d ~. 51}~. fu]'~~riner:· 4_97:.P.a/882/"884, '440 A:Zd ,, .. -

. · (1984). The. Andllrs proced~•-. ~~W · .l~~.8; :.11~" (1981);·1
• The 0·St.ate Supreme 

counsel to perform a conscientjoµ,s.Y~~~~ &,~C!id''ni:it''~ oti•ot refer 't.ii'· federal.·,.·,.,. ,, 
tlon of the record, to write a briet ~f~g atitli~ry''O'r' cOi1Stitut.iiSfial law. 1: It stated - "" 
~ "argu~ble'.~ support In the re~~;.· !'#,d,,¥ ~t th~ ~g~t':t.o .~lililie1•'gullianteed<by the . 
give notice to the client. The td.P.-l- \:('iffet PCIU! ~oUld, b~ dehle1F1'1mlr,i where. a p~ · 
may ~nt counsel's request to .wi~.~~ VioU8' Jidil_A _'pe~iii!m':mvo1Vlng ·tlle.• same·· 
after s full ~xam!-11stion of the ~.%»l'll:· . ,4?.f las~~· h~ _beiiif detertnlried · adversely to. 
dllrs 11. California, supra, 886 u.s~ •. ~~fµ, the"'_pe~tl9iiei""hi! e;: ·ip'riicesding·· on· th,s " 
87 S.Ct., at 1400. The McCl67tdAAjitj>~~. . P'gHA 'j;'iit#i.on·; . ; !'· Ibid.; (em~hasls sdd-· ,, ' 
dures require "an exhaustive exarnhlttloii' ' di). '""'Fffil~y liiu:l not' pl'6vfoii81)' filed a : ; . " 
of the record" by counsel and an "indepen- PCRA petition and therefore had· a right' to 
dent determination" by the court that the counsel. The State Supreme ·. ciinii't· .ifu, · . · 
petition is wholly frivolous. ?\!?. A~rs structed that appointed counsel was no~,to. , .. 
brief or notice to client is req\rlr~' 830· umit'hiS' or .. her ~ott1do'the cliilinB ra~e4c' .. 
Pa.Super., at 820-821, 479 A.2d.;" ·~~. 571. · · by' ·' Flliley; ·' :tliit ilholild · ''explore legal 

In addition to finding that trial.,®unsel ~~ti.de 'f!)'r 00ii:iplaintj4nveetlgate•,UJ.1d,er,IY:. . 
complied with neither of these -tWo se~ of iiig facts" anil : "artic\U&te · claims foi: ~- · 
requirement.a, the state appeija~ .. court · li~~:·~,.Tli~ tri&i 'oouit was' fuith~1~~c;~:.' . 
found that the lower court failE!d:·tQ,,~.l?mPlY ~,q _ _'w ,~~~w cbiliel t.i1 amend··the pea~p.p~·'' . , 
with the specific requirement.s,.Qf th~._re- .. 49~.r,a:;at ~-'885, '40'.A:.Zd., at-:1184-M~i · - , : ... 
mand order of the State Supre~e Court: C>n 'reinaiid, 'Finle)"s ·counliel'fa:iliid to 
In that circumstance, the apj>,~µ.i~ "Cbui't· meet these' requiremen~.'. Appointed. ll!l~ . 
decision rested on this indep~nde1;1~ ~.t,&~ s~~ ~.d.,on)y the ''Not.es of 'l'estimoiif.'.of .. · 

.A ground, and the petition for certlm-ari th~ . 9~J!t \;M!µ a.Ji~.· failed to lildicate. to 
W ;,I should be dismissed · as improvidently the trial e0Urt how ·he had coii.ductBd an 

gtanted. Moreover, the controveray In· exhaustive research of the record. 880 Pa. 

187: c 
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Super., at 822-823, 4.79 A.2d, at 572-578. 
Instead of filing a brief and amending the 
complaint, as the remand order required, 
he simply submitted a "no-merit" l~r688 
describing his limi~d review, listing. the: 
identical issues that were previously 
presented tO the· Pennsylvania Supreme 
Court on both dire<:t.:appeal and on collatr 
era! attack, and stating why he regarded 
those claim8 as meritless .1 Finley did not 
receive advance notiee from either the 
court or lier counsel that the -latter was 
filing a letter -me.iI1taining that &11 her 
claims were Without merit. Tr. of Oral 
Arg. 17. Indeed, tlJ.ete is no evidence that 
Finley ever receiv'~d a copy of the letter . 

. The attorney e.leo "fS:iled to inform Finley of 
her right to seek n_ew counsel or to proceeg 
pro se before the trial court. 880 Pa.Su
per., at 820-821, 828, 4-79 A.2d, at 571, 578. 
After receiving the no-merit letter, the trial 
court dismissed Firiley's petition without a 

· hearing. New i:olllisel was appointed t.o 
i-epresent Finley m'· the appeal of the dis
missal. 

The Superior Court reversed, noting that 
the trial court h&d failed to follow the -
required instructihns of the State Supreme 
Court's remand,- which were based on its 
interpretation· of the_ P9HA. ·''The [Penn· 
sylve.nia] Supreme Court remanded, not.be-

- cause it saw any particular· merit to the 
[eontentions raja~g at that time], which 
were identicli.l-:tO- those disposed of earlier 
in appellant's dire_ct appeal. ~. . The Su
preme Court wished t.o afford appellant the 
opportunity t.o ama8il other issues with ar
guable merit; .. ,'! - 880 Pa.Super., at 821, 
479 A.2d, at 57_1-572: -

The Superior 'eourt cited to Rule 1504- of 
the Pennsylvania Rules of Criminal Proce
dure as a biuiiS<"for the earlier remand 
order. · That Rule requires counsel to "act 
e.s an advocate in -fulfilling his role." · 880 
Pa.Super., at 8Zi, 479 A.2d, at 572. The 

Superior Court stated that Finley's ,appel
lant counsel was able to list several issues 
."which may have arguable merit" simply 
by reviewing the II 'be.re record available in 
the..JJ.asSuperior Court.' " Id., at S2S, 479 
A:2d, at 572-678 (citing· Brief for _Appel· 
Jan t). 1 Th us, the trial court's failure. to 
require a submitted brief and an amended 
complaint did not satisfy the mandate of 
the State Supreme Court that:- e~e 

_ counsel be provided for Finley's f.irst. 
PCHA petition.. Sitlee trial cOfl!!IS'E'!I h!r-dl 

. failed ta amend the petition or submit a 
.brief, :"the proceedllig was in fact uncoun
selled" under Pennsylvania law. Id., at 
821, 4-79 _ A.2d, a~ 57Z (citation omitted). 

. This reliance on' stat.0 groundS indepen~ 
aently and adequat.ely jue~ed the Superi
or Court's remand. There is no need for a 
plain statement indicating the independence 
of the stat,e. grounds since there was no 
federal-law interwoven with this determina- . 
tion. See Michigan v. Long, 468 U.S. 1082, 
1041, 108_S.Ct. 8469, 8476-8477, 77 L.Ed.2d 
1201 (1988). Indeed, the Superior Court 
referred t.o state ~w with th!! very purpose 
of basing the, reversal of the trial coprt's 
decision on grounds independent of both 
Anders and McClendon. 830 Pa.Super., at 
821-322, 479 A.2d; at 671.,-672! As a result, 
the Court has no_ need t.o address the issue 

· of what general. requirements govern rep
resentation in collateral proceedings in 
Pennsylvania, much Jess whether Anders is 
applicable. 

II 
The Anders issue is not ripe for review 

for yet another reason. The Superior 
Court's decision leaves .the tr_ial eourt. dis
cretion- on remand t.o impose the require· 

_ ment.s of either Anders or McClendon, so 
Jong as it also complies with the require
i:nents imposed by the original remand or· 
der by· the Pennsylvania Supreme Court. 

2. Finley's appellate counsel rals,,(I a number of t. The Supetjor Court noted thal caunsel gave an· 
Incorrect cxpleriallcin_ of one of these two ls&Ues 
In hi• evaluiitlori of why these issues were merll· 
less. 330 Pa.Supei: .. at 323, n. 4, 479 Ud, at 
573, n. 4. -

l&Sues of arguable merit that establl•h Sixth· 
Amendment violations of Ineffective assistance 
of -counsel. · Sec Brief for Respondent lS, n. 7. 
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See 330 Pa.Super.,. at 322U;,iw479 A.2d, at 
. 571.8 Because the trial court had satisfied 

neither the requirements of Anders nor 
McClsndon, 4 the Superior Court remanded 
the case and did no~ specify which set of 
proeedures the trial court was to fo\low.6 

It is more than conjecture that the An· 
ders requirements may never be imposed·in 
this case, given the alternative availability 
of McClendon as a. source of duties in 
Pennsylvania. After the present ease was 
decided, the Superior .Court held that the 
McClendon procedures-not the Anders 
requirements-are required on eo\lateral 
review. Commonwealth 11, McGsth, 847 
Pa.Super. 833, 844-345, 600 A.2d·860, 866 
(1986). The Pennsylvania Supreme .Court· 
baa never held that Andera procedures are 
required on collateral review. In Com· 
monweaiih 11. Lowenberg, 493 Pa. 282, 236, 
426 A.2d: 1100, 1101-1102 (1981), the State 
Supreme· Court was equally divided on this 
issue and therefore affirmed th'e lower 
court ruling that the Anders procedures 

3. The Superior Court acknowledged that Pe1U1· 
- sylvanla appellate courts do not always require 

that trial courts follow the Anikrs procedure, 
but may allow the appointed counsel to with· 
draw if the lower court compiles with the alter· 
·native requirements enunciated by the. Pennsyl
vania Supreme Court In Commonwealth v. 
McC/endon, 495 Pa. 467, 434 A.2d 1185 (1981). 
330 Pa.Super.,_ at 320, 479 A.2d, at 571 (''[C)om· 
pliance was unnecessary" if counsel conducted 
an exhaustive examination of the record and the 
lower court concludes thal the petitioner's 
claims are completely frivolous). 

4. The Superior Court found that the McC/sndon 
requirements were not satisfied. "Here, there Is 
no mention' of an exhaustive search nor the 
required finding that the case Is wholly friv· 
olous. Counsel must certify to an exhaustive 
reading and endeavor to uncover all possible 
issues for review so that the frivolity of the 
appeal may be determined by the lower court., 
or . , . at the appellate level." 330 Pa.Super., at 
322, 479 A.2d, at 572 (footnotes omitted). 

S. The Superior Court's lnstruclions to the trial 
court were as follows: 

"Since the procedures utlllzed herein were 
defective, they acted to deprive appellant of her 
right to adequate representation. We remand 
for an evldentlary hearing on the claims raised 
In appellant's brief and an)• other issues di .. 

are requireil.ii.66 only on direct appeal from 
a criminal conviction, and not on collateral 
review. Because Pennsylvania does not re
quire that Anders be followed on collateral 

. review, there is no occasion for to_day's 
decision. · 

It is also unnecessary ta decide in this 
case the adequacy of the McClendon pror.e· 
dures.. The ~wea\th ~ m>t 011-
pose tilt'! ~ cf the Mi:.CW11aa.n re
quirement&. Imfee~, the· Commonwealth 
approves of the McCltm.don requirements 
as a "flexible and enlightened approach." 
Brief for Petitioner 18, n. 11. Since it is 
not clear that the parties in this ease have _ 
adverse.rial legal interests,. there is no case 
or controversy regarding the adequacy of 
McClenaon. See Steffel 11: Thompson, 415 
U.S. 462, 460, 94 S.Ct. 1209, 1216, S9 
L.Ed.2d 606 (19'74).6 

In order to avoid issuing an advisory 
opinion, we should await a final judgment 
by a Pennsylvania court tha.t requires the 
imposition of· the Anders procedures.1 

cerned by counsel after an Cliliaustlve search of 
the record In accordance with this opinion.' 
Id., al 323-324, 479 A.2d, at 573. 

6. There are several additional reasons why the 
Court -should not decide the validity of ·the 
McC/endcm -- reqwremi:nts. -First, any holding 
that determines the appllcablllty of the McC/1!11· 
don requirements to collateral review proceed· 
lngs Is Inappropriate because of the lack of a 
final judgment. Since the trial. court has not yel 
chosen which procedure to follow, there Is no 
final judgnient or decree that we can review. 
Cf. &pubUc Gas Co. v. Oklahoma, 334 U.S. 62, 
69-71, 68 S.Ct. 972, 9n-97B, 92 L.Ed. 1212 
(1948). Second, the validity of the McCIBtldOll 
requirements Is not at Issue In this case, and ls 
not briefed by the litigants. Third, the McC/1!11· 
don Issue Is not ripe for review. The trial court 
may decide not to Impose the McC/cndon re· 
quircmcnts, and thus any opinion on lhls Issue 
Is an Impermissible advisory opinion. 

7. Such an approach Is consistent with the past· 
practices of the Court: 

"11 has long been this Court's 'considered prsc· 
!Ice not to decide abstract, hypothetical or con· 
tlngcnt questions, , . . or to decide any constltu· 
tlonal question In advance of the necessity for 
Its decision, , • , or to formulate a rule of constl:. 
tutlonal law broader than is required by the 
precise facts to whlclt .It Is to be applied, ... or 

481 U.S. 557 
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Since review of tii~· trlal court' ii evel'ltu:el court that ell relevant considerations will 
decision may be sotight later in . both the be brought to its ·attention. , .• " Com· 
state appellste cq,~ and this Court, we mon,we~lth v. Mitchel~ 427 Pa. S96, 897, 
eho'lll<!.liae.eyoid pfyi:p~turely reversing the 286 A.2d 148, 149 (1967). 
decision of an ~e'!ior.state court.' Thus, I ..JA11The Pennsylvania Legislature recog
would dismiss theJ>.etition as improvidently 

granfed. . ,,:·))(;:: ~~zel!~o~tilit:'e~~~~fw~:~:1W::i:;. 
... · .. 'ti.I . fe~ve assistance of courieeL 830 Pa.Su· 

I alB~ disa~,!;ro~ the Court's holding per., at 321, 479 A.2d, at 572. An appolnt
thet trial counsel's :;abandonment of . his ed coilnsel's dete'rmination that a petition· 
client without /~,~~\:e. ~·' and bis advocliCy er'(~lairris have no m.erit may· ~ompletely 

· Finl y' · · ._, · 'o pr~clude cQnside:atiOn of meritoriO-OS 
agamst . ~ s, ~.~i!i, n did not violate her cJB.i_inS. Peimsy .. l.vattfa. ~ dtows. . . . .ntrrimarv 
federal rights !;9'''.due process and equal -~ 
protection .. Th:,. ··~ denigrates· Finley's dismis~~l, witho~ ~inti:n.~ {)f ~l. 
rigJ:it to effectiy' ·- }stance of couri'sel by of pet.iti?ns. which raise clauns that "'.ere 
noting that thisjj~flnvolves only pi>iltcon· the sub3ec~ of .previous PCHA ·petitions. 
viction review by,:f~;~al court.. It argues .· P'!'.~ule Crun.Proc. 1604.' 
that such re.view'?~.'•~irnilar to discretionary · The Court justifies it.a holding on the 
appellat.e r:eyiew1 ,,~9~·~hich appointment of ground that· a State may refuse indigent 
couns~l is not re!i~~ by the Federal Con- prisoners any assistance of coun5el and 
s~tutiqn ~der,:~~~~ fl. Moffitt, 417 U.S. !'11eref,ore has. the lesser power tci deliver 
600, 621, !;)4 S.8:R.Ji~S7, 2449, 4LL.Ed.2d madequate leg~ serr,jces. But It has long 
841 (197 4). See·; '*ts, at 1998. This case, been settled that even· if a right to counsel 
however, ~ " distinguished from is not required by the Federal Comtitution, 
Ross. ul\~~ I Finley has a man- when a St.ate affords this right. it .must 
datory rigilt to... e assietanee of coun- e~ure that it is not withdni.wn in. a manner 
eel, and .. the '.' ,., is re1J11.ired to re-· ineonsistent with eqiiel protection and due 
view the issue'!· ·:: guable merit. process. See Evitts v. Lucey, 469 U.S. 387; 

In con~~~f:;m~·,}cHA legislation, the 400, 105 s.ct. 8~o; 838, · 83 L.Ed.2d 821 
Peµ,nerlvania. ·~~Jft~we Court concluded: (1986); Ross. v. Moffj..t; ~pro.,· Jo~!lflon. v. 

"We pause 't;O·:;note that the mandatory Avery, 398 U.S. 488, 488, 89 S.Ct. 747, 760, 
eppomtment'..:~til!rement is a. salutary 21 L.Ed.2d 718 (~969); $mith v. Be1111stt, 
Ol\~ and besf.~@Ji'qrte with efficient judl· ~~6 . U.S. 708, 71S; 81 s,Ct, 896, 898, 6 
cial adminis "'" .... ,..land serious consldera- L.Ed.2d 89 (1961). 
tion .of a '.' 8 claims.' Counsel's U•Due process' emp!ieaizes fairness be-
abfiity, to f e issues in a legally tween .the State and th.e indiVidual dealing 
meaningful ' .n Insures the trial with the State." Ross 11. Moffitt, supra, 

.. ::.,.(·.~1·'.(~, -
to deciidc ~y. constltutlonal question except 
with reference; articular facts to which It 
ls to be app · ,,,, Public Work= 11. Mitch· 
ell, 3~ U.S. 7 .... ,;.:22, 67 S.CL 556, 564, n. 22, 
91 L.BcL 75•Hl,?.~7)f~6ee also Coz Broadcasting 
Corp. v. Calini°;i~,2,9\f:!(S. 469, 510, 95 S.CL 1029, 

~~~~~~ .. di#~~ 328 (1975) (REHN· 

8. In the ~fil'~Ythe CommonwCalth sbught 
discretionary'"'"'' "wi'of the Superior Cl?urt's de-
cision In the' lvanla Supreme Court. ·Re-

.. 'i\.d the matt.er "Will briefed 
"'' · however, ordered that 

"as having been lmprov-

idcntiy' granted." 510 Pa. 304, 507 ·A.id 822 
(1986). Unller Pennsylvanta law, .the" State Su· 
preme Court's refusal LD J'flVlew Is not a decision 
011 the merits: see . COmmonwealth v. Britton, 
509 Pa. 620, so6 A.:.:i.il.- 895 (1986l!' Da,iii~n v. 
Dayton, 509 Pa.. 63~, 506 A.2d 901 (1986). 

9. Thi& right tO ·counsel on ·collateral review Is of 
special significance Lo Finley because the Supe· 
rlor Court found several arguably meritorious 
Issues which Indicate that effective a.salstance of 
counsel was not-rendered both In the trial that 
resulted In her conviction and 1n· the bandllng 
of the postconvlctlai:I petlt!oli. ·330 Pa.Super., at 
322-323, 479. A.2.d, Bl 572-573. . 
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417 U.S., at 609, 94 S.Ct., at 2448. "[F]un- for that"client either to proceed pro BB or to 
damental fairness entitles indigent defen· seek the advice of another attorney. "It is 
dants to 'a.n adequate opportunity to one thing for a prisoner to be told that 
present their ·claims fe.irly within the adver- appointed counsel sees no way to help him, 
sary system.' 11 Ake 11. Oklahoma, 470 and quite another for him. to. feel sand· 
U.S. 68, 77, 105 S.Ct. 1087, 1098, 84 L.Ed.2d bagged when counsel _appojnted by one e.nn 
58 (1985) ·(citation omitted). In· my view, of the. government seems to be. helping 
the Federal Constitution requires thst the another to seal his doom.'' . Suggs 11. Unit
Anders procedures must be followed when ed States, 129 U.S.App.D.C. 188, 186, 891 
s State provides assistance of counsel in F.2d 971, 974 (1968). Indeed, even the 
collatere.l proceedings. AB the Court previ- Commonwealth concedes that "due process 
ously explained: requires that the attorney cou®ct a. consei· · 

"This requirement would not force ap- entious lllDd meaningful reriew of the case 
pointed counsel to brief his case against and the record.'' Tr. of Oral Arg. 14. The 
his client but WOUld merely afford the Surr .C.Ourt'r. cri.Wi&-in of the. trial C~Up• 
latter that advocacy ~hich a nonindigent eel a. reVJew of the_ ~. _u msuffic1ent 
defendantaBBis able to obtain. It would ... was m U]oee terms, s1~ce Finley's ~ppellare 
I I d th urt to 11• th · counsel was able to list several 1Bsues of 

a so n uce e co pursue a e bl · •t b d th "bare 
· 1 ·•• · b ..J.iau8rgua e men ase on e more vigorous y 1..., own review ecause d ·'-bl · the a......a.:~ . Co·· ... " '· recor ava1m e m "'"F'"'r w ... 

of ~e ready referenees not only ·to. the 880 Pa.Su er; at 828, 479 A.Zd, at 1)72. 
record, but also to the legal authonties p ' , 
as furnished it hy eounsel. The no-merit . The performance of Finley's .counsel ale: 
letter ori the other hand, affords neither violated the J!lqual Protection Claus : 
the eiient. nor the court any· aid. The Equal protection demands that States elimt· 

te unf · dis 'ti b tw I sea of former muat shift entirely for himself na all' pan es e een c as 
' di 'duals Th ' ti I b is for while the eourt has only the cold record m Vl • • . e~ ~ no ra o~a as . , . 

which it'must review without the help of assummg ~at petitio~ eub~utted hy mdi
an advoeate. Moreover, such handling ~en~ for collateral _review will be Iese mer· 
would tend to prot.eet counsel from the !tonoua than th?se of other de~endents. .It 

· " • • · · IB hard to believe that retained counsel 
?onstan~iy mcreesmg charge that he was ould file a 1 tter that advocates dismissal 
meffective and had not handled the case w , e . . the 

'th th t d'li to hi h · di t of a client a case Without. notiee to 
Wld f dat .1 genticetl d"wAcdan m Cgeln' client and Without conducting a consci-

e en an lB en e . n era v. a i· ti · · · t f th · · rd s·mce an . en oua assessmen o e reco . 
fornia, 886 U.S., at 745, 87 S.Ct., at 1400. impoverished prisoner must t.ake whatever 
Even if the Anders requirements were ·a St.ate affords, it is imperative that the 

not mandated by due process, the perform· efforts of court-appointed counsel be scru· 
anee of Finley's counsel clearly violated tinized so that the indigent receives ade
minimal standards of fundamental fairness. quate representation. Equal proW,ction 
At a minimum, due process_ requires that therefore requires the imposition of the 
counsel perform as an advocate. The Anders requirements. Otherwise, "[t)he 
"very premise of our adversarial system indigent, where the record is unclear or the 
.. -. is that partisan advocacy on both sides errors !lore hidden, has only the right to a 
of a case will best promote the ultimate meaningless ritual," while e person who. 
objective that the guilty be convicted and can afford it obtains meaningful review. 
the innocent. go free." Herring 11. l:l6w Douglas 11. California, 872 U.S. 858, 358, 
York, 422 U.S. 858, 862, 95 S.Ct. 2560, BS. S.Ot. 814, 817, 9 L.Ed.2d 811 (1968). 
2555, 45 L.Ed.2d 598 (1975). It is funda
mentally unfair for appointed counsel to 
argue against his or her client's claims 
without providing notice or an opportunity 

IV 
. The Court transforms Finley's right to 

effective counsel into a right to a meaning· 
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481 U.S. 671 PENNSYLVANIA v. FINLEY 2001 
Cltea.a 10'7 S.Ct. 1990 (1987) 

less ritual.10 In the face of the identifica- dent and· adequate state grounds. More
tion by the Superior Court of three possible over, it seems rather clear to me for the 
means of ensuring adequate represents· reasons stated in Part I of Justi~ BREN
tion, the Court was without jurisdiction to NAN's dissent, that the decision below did 
render its decision. "Respect for the inde- not rest alone on that portion of the discus
pendence of sta~ courts, as well as a.void- . sion whlch could conceivably be considered · 
a.nee of rendering advisory opinions; have to be based on Anders. See ante, at 1996-
been the cornerstones of this Court's refus~ 1998, In either event, there is no basis .fOr 
al ~ decid.e. cases where there is an ad~ concluding that. the Pennq'Mulia S:uperior 
quate and _mdependent· state ground." Mi· Qourt's decision to remim-d this case 
chigan v. Long, 468 :U.S,, at...1.a.~01040, 103 stemmed from Its belief that the Federal 
S.Ct., at .8476. I would therefore dismiss Constitution reqrured it to do so. 
the petition _as improvidently grante4,. But· even if I believed that the. court 

I respectfully dissent. relied on some federal precedents, arid that 
the sacrosanct "plain statement" were 

Jus'ti.ce STEVENS, dissenting. · missing, I. would still conclude that. this 
Without bothering to identify the basis · Couey lacks jurisdiction over the case. It is · 

for federal jurisdiction in this case, the unrealistic--,-and quite unfair-to expect 
Court blithely assUines that the decieion the judges in the Philii.delphis. offi~e of the 
below does not rest on an independent and Superior Court of Pennsylvania to acquire 
adequate state ground. ·I ·cannot agree. and retain familiarity with this Court's ju-

. State proc6dura.1 rUles 8.re often patterned risprudence concerning the intricacies of 
after· :federal precedents, but j;hey are, our own. jµrisdiction. The occasions on 
nonetheless, rules of state law. In this which the decisions o!,w1the judges in that 
case, the Pennsylvania ~uperior Court ex- . office will be eubject to direct review by 
plicitly stated that

1
it \Vas applyin~ "Penn- the Supreme Court of the United States are 

sylvania law concernm·g procedures to be . far too rare to make it appropriate for 
foJlowed _when a eo~appointed attorney them to become familiar with the Michigan 
sees no basis for an appeal." 880 Pa.Su- . v. Long presumption. It is denigrating 
per. 818, 818, 479 .A.:2d 668," 6'70 (1984) enough to require the justices of the 50 
(emphasis added). ·AB .for federal prece- State Supreme CourtB to include such a 

. dente, the court simply _noted that state law statement. m their decisions, without de
in the area was "derived from" this Court's · manding the same of the 716 state appel-
1967 decision in Andeni v. California, 886 · late judges or all 20,000 stat;e..c(Jurt judges· 
U.S. 788, 87 S.Ct. 13~6, 18 L.Ed.2d 498. who decide cases that could conceivably be 
Thus, I J;ielieve that the "plain statement" reviewed by this Court.• · 
test of. Michigan ii: Long, 468 U.S. 1082, Before the Commonwealth of Pennsylva-
1087-1044, 108 S.Ct. 84.69, 8474..:.84.78, 77 . nia petitioned this Court for a writ' of cer
L.Ed.2d 1201 (1988); is satisfied; and that tiorari, it sought review of the Superior 
the decision on review rested on indepen- Court's judgment in the Supreme Court of 

10. 1 disagree with the Court's Interpretation that 
the Commonwealth's obligations, as a matter of. 
state law, we:re conclusively determined by the 
trial courL In mY view, therefore, today's hold
ing does not preelude a determination of this 
case 1.1nder the cOIDII1ortweallh's own laws and 
Constltullon. See South Dakoia. v. Opperman, 
428 U.S. 364, 396, 96 S.Ct. 3092, 3110, 49 
L.Bd.2d 1000 (1976) (MARSHALL. I., dissent-

·•· -.Ing).. . 
. . ·~ t .. ' · .. 

• These figures are based o~ 1984 statistics as 
reported In two reccnl publications. See (Con
ference of Stale Cou11 Administrators and the 
Court Statistics and Information Projccl of the 
National Center for State Courts, R.. Roper, M. 
Elsner, & V. Flango, 1984 Stale Appellate Court · 
Jurisdiction Gulde for Statistical .Reporting S-9 
(1985) (figure for appellate Judges); · National 
Center for Stale Courts, Stale Court· Caseload 
Statistics:. Annual Report 1984, pp. 195-248 
(June 1986) (figure for aU judges) . 
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Pennsylvanill.. Had it not done so, this union in violation· of National Labor Rela· 
Court could not have aecepted jur!sdlction tions Act, for its disciplining members who 
of the petition because cases originating In worked. as supervisors for employers that 

. a state court may not be reviewed here did not have collectiye bargaining agree
unless the judgment was "rendered by the ment with union. The Court of Appee.l.B, 
highest court of a State in which a decision 780 F.2d 1489, denied enforcement, and ap
could be he.d." 28 U.S.C. § 1267. When peal was taken. The Supreme Court, Jus-
the Pennsylvania Supreme Court dismiBBed tice Brennan, held ·that: (1) disciplme al 
the Commonwealth's appeal as improvi· members who were· not enga~ in collec
dently granted, it did no~ .f!-Ccompany its tive be.rgaining or grieve.nee adjustment 
order with any statement of reasons. We tasks was not unfe.ir labor practice, and (2) 
thus have no way of knowing whether its e.bsence of collective bargaining relation· 
action was based on a correct· interpnt.a- ship between employers and union made 
tion of Pennsylvania law or an incorrect possibffity that discipline would coerce em· 
int.erpretation of federal law. · ployers too att.enua.ted to :form basis of 

In my opinion, due respect for the courts unfair labor. praciice charge. 
of the States, BB well as our separate iqt.er-~ ". Affirmed 
eat in the "avoidance of rendering advisory ' 
opinions," Michigan v. Long, rupra, 468 Justice Scalia filed opinion concurring 
U.S. at 1040, 108 S.Ct., at 8476, strongly In judgment. 
favors the former presumption. I would Justice White filed dissenting opinion, 
not take yet another etep down the juriedic- · In wliieh Chief Justice Rehnquist and Jue'. 

A tion-expanding path marked· by Michigan tice O'Connor joined. · 
W I ti. Long, see Delaware "· Van Andall, 

..Wz-476 U.S. 678, 689, 106 S.Ct. 1481, 1440, 
89 L.Ed.2d. 674 (1986) (STEVENS, J., dis· 
senting). Inetead, I would dismiss the writ 
for we.nt of jurisdiction.-

I respectfully' dissent. 

481 U.S. 573, 95 L.Ed.2d 557 

..!waNATIONAL LABOR RELATIONS 
BOARD, Petitioner 

v. 
INTERNATIONAL BROTHERHOOD 

OF ELECTRICAL WORKERS, 
LOCAL 840. 

· No. 80-1924. 

Argued Feb. 26, 1987. 

Decided May 18, 1987. 

National Labor Relations Board peti
tioned for enforc~ment of its order holding 

1. Labor Relatloni ~396.l 
Union discipline of member, who works 

as supervisor for employer, is proh.ibited, 
under the NLRA provision preelud\ng un· 
ion from restraining or coercing employer 
in selection of }\is representatives, only 
when member is engaged in collective bar· 

- gaining, grievance adjuetment, or some · 
other closely related activity; disavowing 
American Broad.casting Cos. v. Writen' 
Guild, 487 U.S. 411, 98 S.Ct. 2428, 67 
L.Ed.2d 318. National Labor Relations 
Act, §§ 2(11), B(b)(l)(B), ae amended, 29 
U.S.C.A. §§ 162(11); 168(b)(l)(B). 

2. Labor Relatlone ~396.1 
Union discipline of member, who works 

as supervisor for employer, violates NLRA 
provision prohibiting union's restraining or 
coercing employer in selection of his repre
sentatives only when it may adversely af· 
feet supervisor's future conduct in_ per
forming collective bargaining, grievance 
adjustment, or some other closely ·related 

N.L.R 
481 U.S. 673 
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Mr. Stave Shields, 
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Mt. Steve Smith, CBO 
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lntereated Person -

Tel: (916) 45+'7310 
FAXJ (916) 454°7312 

Tel: (916) 487-4435 
FAXJ (916) 487·96'52 

: . .,··~ 
. :• .-

,· • ; • ~~·' ~-_, •J _;;; 

lnterested Person . 
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Claim Number 

e•I 
lssu11 

! Mr; jlm Sp11110, 
Stale Con1t0Ucr'1 Office 
D l v Isl on a r Audits {B-& I 
lDO Capital Milli, Suite Sl8 
Sa=ntnenlO CA 95114 

Ms. Pum Siont, Legal Counsel 
DMG-MAXIMUS 

4320 Aubwn Blvd. Suite 2000 
Sacnmentc CA.9'84 l 

Mr. David .Wcllhouse, 
D1vld Wcllhau.sa & A.rscclatH, Inc. 

9175 Kiefer Blvd Suill: 121 
SacrnmclllD CA 95826 

. t..Ul'D'I UN .::;, 11'1 IC l'IMl"fLJ!-11 c~ 

,Clalm,nt- c~Uniyof_~s Angeles·-···---"'.~~;." -
. ;: ·. :,'< - ,. ~-

.. ,::.;. -. 
' - . ~- ~ 

. , .. 

Penal Code Secdons l40S and 14 lf9 as added by St 

Post Conviction: DN.6. Co~J!r~9~d!?f~ : . ··y_ t,. 

Tri: (916) 323-5849 
FAX: (9115) 327-0832 

., ' ·, 

State Agenoy 

rri: (916) 4ss-1102 
FAX: (916) 485.0111 

Interestedr,. _ 911 

·Tel: (916) 36'"9244 
FAX: (916) 368-5723 

'-. 

Inmested_r~.~--

1.9·7. 

821 
·.· 

.. 

4 

TOTAL P.05 



ocr-12-2001 1s1sa COMM ON STATE MRNDATES 916 32:3. 8208 P: 02/05 

r': l • ·~ ·: • , : : , , - : : 

. . . . . ' . . . . Commission Olf State Mandates. 
' ' - ' ., ' . : ' . 

List Date: 0 7106120 0 I Malling Information Request for Extension 
. ',·. · .. 

MailU.g List 
Claim Numbar OO-TC-21 Claimant County of Los Angeles 

Subject 

. Issue 

Penal Code Sections 1405 .and 1417.9 BS_added by Statues of2000, Chapter 821 

Post Conviction: DNA Court Proocediilgs 

Mr. Leroy Boca, Sherill' 
Los Angeles County SllcrllT! Ilcpanment 

4700 Ramcma Boulevard 
Moniercy Plll'lc C4 91754-2169 

Ms. Hamlett Barl:sch111, 
Manlhll~.llc:source Ser.1lcci. 

8.254 Healh Pcik Pl~" 
AJ\ielope CA 95&43 

Mr. RobeJt Bn:>0ks, Sratr AnalY1l U 
Audl111r-Contzolh:r's omce. 
RJvenidc Co11111}' 
4080 ~on Sireel P 0 Bm: Sil 
Rlvcnldc CA 92502 

Ms. Sus111 Ocanacou, St,nlor Sblft' Anomey 
Oepanmcnt ofFl111111cc 

915 t. Strec1,11111 Floor 
· Saenunemo CA 95814 

Mr. Ohmn Hw, Burca11 Chief (S·8) · 
saira Conuollers Office 
DiY11lcin of Aooounrlfte k llcponlng 
3301 C Slim Sui~ SOD 
Sacnunento CA 95816 

Ttl: (323) 526-5541 
FAX: (l~3) 000.0000 

Jniorested Person 

T1/: (916) 72 7-1350 
FAX! (916)727-1734 

. :•( ' ... ,.:: . 
Interested Person · : 

Tel: (909) 9!5·2709. 
FAX: (909) 955-2421 

Interested Person 

Tel:· (916} 445-3274 
. £,()(: 

Staie Agency 

Tel: (916) 445-1757 
FAX: (916) 323-4807 

. State Agency 
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EXHIBITE 

· A State of California 
W i 1 COMMISSION ON STATE MANDATES 

. 980 Ninth Street, Suite 300. 

Sacramento, CA 9?814 •. · 
;1 • 

(916)'323~.6~2 
. ·i' 

CSM 1 (12/88) ... , • . . ' 

TEST CLAIM FORM 

Local Agency or School District Submitting Clalm . . 

Los Angeles County 
Contact Person 

Leonard Kaye 
.Address 

500 West T.empl1;1 Street, Room 603 
Los Angales,-cA eoo12 
Representative Organization to be Notified 

e ) Califomia State Association of Counties 

For Offlclal Use Onl 

" I ' 1 'r'' ~ • ," ., ~ 

'. · ... - . · .NOV10.9;.20iJt" ( . 

• · -· ;! " <COMMISSION ON 
RTATE MAf\.4"'-l.TF:q 

Claim No. 

Telephone No. 

(213) 97 4-8564 

This test claim alleges the exlslencs of• costs mandated by Iha stats• within the meaning of section 17614 of the Government Coda 
' . end seollon B, ertlcle, XUIB of the Callfomla ConsUtution. This test o!alm Is flied pursuant to section 17661 (a) of the Government Code. 

ldenUfy spectflc seollon(s) of the chaptered blll or executive order alleged to contain a mandate, Including the particular statutory code . . 

.... 

.• !]' 

sectlon(s) within the Chaptered bfll, 1f applicable. 

See page a 
IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON 

THE REVERSE SIDE. 

Name and 11Ua of Authorized Representative Telephone No. 

J. Tyler McCauley 

Audlfor-Ccihti:oHEit." (213)'.974-8301 
-=s:-:-19""".~':".. a~·tu-:!1.:re~"~: o:::f"'=A"'."'u"ti]:;;.'.o~.'.f,Jz~:"·~~~~'r"'R"'ep"" re""."~~·~en:--tati'"t"'7iV'."'~,... . .._-..,.....--..,...,,...-.i,...·.,.:.P-~t...,~""· ,":"', ______ ......,,...,.._ _ _.;..-,....._ .. -

·--~t1i:·;. ;:r;1·····.:/·· f" ··. ::;.,· .. -· · · ·· ·· 

~~~M,~"',.· ' , . 
::,~· .. :1.·· ..... ~i -~-.:~ ... ·.:.'.. ' . - . 
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"";•. 

C9tin.fy of Los Angeles Test Claim Amendme~t'[l] _- · _ 
Sectio'nsl405 and l417.9 of the Penal Code, as Added by" _ . , 

Chapter 82l?St~tutes of 2000 and Amended by Chapter 943, Statutes of ZOOl 
-;p-0~(Conyiction: DNA Court Proceedings · 

if • 

• . ''· ·~·1' I • 

. . , . 

. . ,; . ~. ' 

.• . . .......... , _, 

- }U \. 

[1] The County of Los Angeles requests that its_ "Post Conviction: DNA Court Proceedings".~st· 
claim, filed on Jt.me .. 28, 2001 with ~~- .C:.!>iiiliiission on. State· M~~te;~1 .:.g~~:,ij:ti:i_~@s1;t,c,l ,iµ~lu4!ln, __ 
recent changes to sections 1405 and 1417.9 of the Penal Code;·the test''cfahn fCgISiatii:ih. Cbapier 
9.43, Statutes of2001, enacted on October 14, 2001, amends sections 1405 and 1417.9 of the Penal 
Code (as added by Chapter 821, ·statutes of 2000 - the ?rigilial_ test c!B.im le'gtslatioJ:l:l and imposes _ 
duti,~s on loc:al ~oYeI'Illnent which.weie no~ incluQ.ed in the. priginal test claim le~slatiom, = - • 
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Mr. James Lombard, Principal Analyst 

• 

ent of Finance 
c-:treet, Room 8020 

s~ 'hto, California 95814 

Ms. Hanneet Barkschat, 
Mandate Resource Services 
8254 Heath Peak Place 
Antelope, California 95843 

Mr. Olen.Fine 
Peace Officers Standards and Training 
Administ111tive Ser".ices J)iv!sion 
1601 Alhambra Blvd. 
SacramentO, c;ilifoifila 95816 

~ teve Keil, _ 
Cautbmia Stata Association of Counties 
UDO K Street, Suite 101 
Sacramento, California 95814 

Ms. ·Pam Stone, Legal Counsel _ 

• 

MAXIMUS 
_·1burn Blvd., Suite 2000 

S ' hto, California 95841 

Mr. Steve Smith, CEO_ 
Mandated Cost Systems 
2275 Watt Avenue, Suite C 
Sacramento, California 95825 

I 

Mr. David Wellhouse, 
Wellhouse & Associates 
9175 Kiefer Blvd., Suite 121 
Sacramento, California 95826 

Mr. Steve Shields, " 
Shields Consulting Group, Inc. 
1536 36"' Street 
SaCl'lllTlento, CA 95816 

I -

. 11,, --,. ,,_o;~g; • 0~ -t' ..,.. V"'U-_ ; ' ,_; 
Ms'. Paula Higashi · (}11 tJ' · Mr. Leroy Baca, Sheriff .. 
Ex~tivc Director. 
Commission on State Mandates 
980 Ninth Street, Suite 300 . , 
Sacramento, Cailfornia 95814 

-Mr. Jim Spano, 
State Controller's Office 
Division of Audits ( B-8) 
300 Capitol Mall, ~U.ite 51_8 
Sacramento, California 95814 

Ms. Sharon Joyce, Staff Counsel 
Department of Corre·ctions 
P. 0. Boie 942883 
Sacramento, CA 94283-0001 · · . 

Mr. Manuel Medei.to(Asst Attorney General 
Office of the Attorney General 
1300 I street, P. 0. Box 944255 
Sacramento, CA 95814 

Mr. Robert Brooks, Staff Analyst ·u 
Riverside County Sheriff's Acct. & Fin • 
4095 Letnon'Street, P. 0. Box 512 .. ,;:; 
Riverside CA 92502 · · . 

Mr. Frank McGuire · 
Yolo County District Attorney's Office 
P. O; B6x 1446 · ·· ., 
Woodlllnd , CA 95776 

Mli: i ~aii L. Phillipe, Executive Director 
Callfo~a State Speriff's Associatio.n 
P. o. ~ox 890790 -
West Sacramento, CA 95898 

Ms. Tom Lutzenberger, Principal Analyst 
Department of Finance 
915 L _ Sjreet, 61h Floor 
Sacramento; CA 95814 

20l 

Los Angeles Couqty Sheriffs Department 
4700 Ramona Blvd. .;,.,. - , - .; ... _ ., 
Monterey Park, California 91754 ._,,.-._,;-.:;:,: '' 

Executive Director 
California State Sherifi's Association · 
P. 0. Box 890790 
West Sacramento, California 95898 

Mr. Olenn Hails} Bureau ·Chief 
state Controller's Office· -
Division of Acco.unti1'g,& Rl)porting 

. ~3q~ Cl~tree_t, Sl)ite SOD' . . _ 
Sacriu)l~nto, C~f9rnl~ 95816 

Mr. Keith.B. Petersen, President 
Sixten & Associates 
525213alboa Ave., Suite 807 
San Diego, California 92117 

Mr. Paui Minney, 
· Spector, Middleton. Young & Minney, LLP 

7 Park Center Drive · · 
Sacramento, California 95825 

Ms. Sandy Reynolds, President 
Reynolds Consulting, Inc. · 
P.O.Box987,. , 
Sun City. ·califomia 92586 .. 

Mr. Mark Sigman, SB90 Coordiantor 
Auditor-Controller's Office 
Riverside County Sheriff's Department 
4080 Lemon Street, 3r.t Floor, P. O, Box 51:2 
Riverside/CA 92502. ' · 

Ms. Susan Geanacou, Senior Staff Attorney 
Department ofFinanoe 
915 LStreet, Suite 1190 
'Sacramento, CA 9s!i 14 



COUNTY OF LOS ANGELES ....... ' ' '' .. , __ ;;;.·.~' '···--· ... ·.-·· ··-- ',,, ,,, ····----· '·-----·- ··- .. ''' '' '''' 

. DEP ART1rl..l!iNT:· OF A.UDITOR-CQNTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM S2S . . 

LOS ANGELES, CALIFORNIA 9<io12•2?66 
PHONE: (213) 974-8301 PAx: (2i3) 626-5427 

J. TYLER McCAULEY 
AUDrrOR-CQN'IROIJ.ER , I 

DECLARATION OF SERVICE 

STATE OF CALIFOIDUA, Count}' of Los Angeles: 

Hasmik Yaghobyiin' Btii'tes': I airi and at all times herein mentioned have been a citizen of the United States and a resident oftha" 
County of Los Aii~eleY,. over thi!i" age pf eighteen years and not a party to nor interested In the within action; that my' bllsiness 
address is 603 Kennetli 'ihim Hiill of Adli:llnistration, City of Los Angeles, County_ of Los Angeles, State of California;' . 

That an the I st day of November 2001, I served the attac!)ed; 
0 

- • • • I i;c 

Documents: Cotinty of Los Angellis; :jlost Conviction: DNA Court Proceedings, incluciliig a 1 page letter of J. 1)1ler McCquley 
dated 10/31101, a 4 page nari-aiive, ·a 1 page Leonard KQ)J'e Declaration, and a 11 page.attachment, all piirsuant to OO-TC-21, 
now pending before the.Commission on State Mandates. 

upon all Interested Parties Usted on the attachment hereto and by 

[X] 

[ ] 

[X] 

[ l 

by transinitting via facsimile the document(s) i1stod above to. the fax·number(s) set forth below on this· date. · 
Colli.Iilission <in Stii.te M~dates - FAX as well as mail of originals. 

by placing [ ] trae copies [ ] original the~of enclosed in a sealed envelope addressed as stated on the attached · 
malling list, . 

11( 

by placing,th.e_ doculnent(~) li~te~ above in a sealed env~lope with postage thmon fully prepaid, in the United 
States m:a:fi afLos Angelell, California, addressed as set forth below. . . · · · 

by personally delivering the document(s) listed above to the person(s) as set forth below at tbe indicated address. 
• • •• ·_. ••• •• • t :·.,·:' 

·PLEASE SEE ATIACHEJYM:AniNG LIST 

That I am readily famllilir.wi'!ll·the business practice of the Los Angeles County for collection and processing ofc'orrespondence for 
mailjng with the United ·states Postal, Service; and that tbe correspondence would be deposited witliin the United States Postal 
Service that same day in the ordinary course of business. Said service was made at a p!a:ce where there is delivery serviee by tha 
United States·mail and.that.there is_ a regular communication by mail between the place of mailing end the place so addi'essedi 

I ~eclafo und'er pena\ty of perjury that the foregoing is O:Ue and c&rect. 

Executed this !st day of Noytimber 2001, at Los Angeles, California. 
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. COUNTY OF LOS ANGELES 
.nEP ARTMENT oF Atmrto:a.:.c«YNi'R.oLLER ·· 

KENNETii HAHN HAu OF ADMINISTRATION . 
500 WEST TEMPLE STREET, ROOM 525 

.. , i. • '1.0S.ANOBLES,CA!.IFORNJA.f>@l2-2766 '" ·· · 
,. ~, .P.~Q!'{E:p13)~74-~!i:91 fA!(:(~~~6~~~~4:~l .. '.'. i 

J. TYLBRMoP4ULBY' · · · '· · · . '· '·' 
AUDITOR.CONTROL!.!lR 

1:,·t_ J"1 .: 

. ) 

Ottob~r 31, 2001' ,:,. 
r .. 

·,: ~ov rfs: ... _:(.. 
... .t ::. . . . ·. ZOD1 ...... ·:.-. '°'· 

Ms. Paula Higashi 

· . · ~~~:,tf :~f tfo~ct;~k-MaridEltes .. · 
·, ·9so Nihlli Sfr~-~(stiiie ·300- · · 

sieiamento, ca1it6hifa 9ss 14 . 
. . 

De_ar Ms: Higashi: · 
" 

~:~ • ~·.@ .. ,,· 

.89rOMMISS!Gl"' ~N--·· 
' A TE MAN .~x /.:J .. . . ... . . . o,rss .. 

... ,· • J 

' ·~ ,•' 

• I • '• 

. ~ t 

.... ~ - .... 

_Le01.u~~?.J<.aye ~f tp;y. ~taffis av:¥~.abl~ at (211~) ~,.l4-8564 t9;~swe~. questi_ons . ,. 
· . . · you may have c6ncefrili1g thi!fstibrllission,. : · · · u . _; . . .. · • ' .. • 

• •·:·.·' ~ J..~.::.~:···~,_1'' -',' '",•f.l"; .';'•:i;• '• ·~· ,• •, :•' ,I 'r :,," 

.. ,.. (' 

ITM:JN:LK 
Enclosures 

··i ... r •. 

' ··" ... . ; 

•.1ir .• . .(' 

! • . i~. . ~ 

C. Robert Kalunian, Assistant Public.Defender, Los Angeles Cqunty 
•. " • • ' , . • •f • ~ • .'-'.·. • • ~ ' I • • ' 
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' I~ 

.• .. -' ···' 

• ·j. 

Amendment Provision 

. ,·, ' ··~ ',. i·. . . ..... ! ,;·~; .. ' . ·, . •· ••... ·, .. : ... : • ...•. 

Penal Code'. section 1405, as a:niend(kt. by,:·.::~hap:ter 943~ . ~ti.it~$': c;>f· ·20·0,r; .·now . 
11 establishes a procedure for counsel to fj~· appoiri.ted tc) mvestigate·and prepare the 
motion [for post-conviction DNA testing] to ensure that valid claims are -not 
·dismissed"2

• These new duties fQ.r cql;l,1J.S.f;L!3ubstantially relate to the services of 
counsel called for in. Penal C,ocle 

1

sectl6h' · i 465 ( c )3, under the original test claim 
·legislation [Chapter 821,,.§jatui!~-qf 2000f 9:fter a motion is filed. Now, services of: 
counsel can be provided before. a !IJ..bti.9~.;~ f.iled~: 

·: . !,. /« ':· .. ~ 

1. From page 1 of the October 5, 2000 letter of Paula Higashi, Commission's Executive Director to 
Leonard Kaye, County of Los Angeles, regarding "Claimant's Amendment to. Test Claim ... ", 
attached. 

~ . ·• 

1 As noted in the July 11, 2001 Assembly ·Conim.ittee on Appropriations Hearing R.wort, ol!. Senate 
Bill 83 [Chapter 943, Statutes of 2001], attached. · · · 

3 Penal Code sectlob 146s (c )~· ~· ad&d by .Cb~ptet 82 t, Statute~· of iodoo, thire_quit6~ ·th~tf. 'tha:'tt]he c~urt . a, 
shall appoint counsel for the convicted persqn whci brings a motion un er s section I :t person W 
is indigent". 
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............... - ... _. __ 
A Section 1417 .9 is ~o .. incl~~e_ ,Q ~-™_ , . · &_ Bl!lendment B.f! .Ghap_t_ er 9~3, s_ta: __ .. __ tute_ s of ~_oo 1, 
w, 1 • further expan~ th~. 4il;tfos -.of loqaj gqv~ent t~ mcl:ude 1:40.s~. per~,~~ ·whp may 

have waived certain rights. Specific~lly, a: new section 1417.9 (c:) was a:dded by 
Chapter 943, Statutes of.2001: - ' · · · -

"N9_twi1AS~cl~g;· ~Y· qth_gr provisiop,,pf 1~~' :fu~··right~t9, re_~,~iy~ · -
notiq~ p\U'.~uEQlt to @~. sectionJ!! ~l:)~qlµ~ an.d shaJl J,lQt Be _.vv_ajY:ed. · 
This prohibition applies to, but is not limited to, a waiver' that,i~: give11 
as ·part of .an agreement resulting in a plea of guilty 'or nofo 
contendre." . _ 

Theref~re; a8, ~~1.1d~~f:p~J~, th~.y-~µn~ is:11p~{~~~~4,tq prqvj~~·~?l~.service -
to provide notice tc> tho_s~ ~th-~~V~f~-.~-.well ,~ --~~~-Wtt;hPUtsu,qli ?r!l!Y~~· . 

. . ::di:~n,m~ti:.Oll:i ;~hi~~c~Z~~N"r'ie~~d~ ':Y!"'in~f.i:u_g~~ . 
including. ~o,~:e. ~aj.yPi~. #sh.f:s. ~ set' forth in a n~w S!=lc.tiqn l 40S (m), ~ S;ddrd by 
by Chapter 94~, Statutes of 2ooi~. . . . · ·; · . 

< ! •' I I o 4' ',• : • 

· Ther~fore,. M am~1;1.ded._-~e~~~' ... !he t~~t:.cl.a.4n 1~¢i;sl~tiQ1l re~µir~s~~~e., Gou.nty to 
proVIde mo~~ iS~ces than. onginally cl~~d und~.r bot;h sectiQP:s 1417,9 and 1405 
of the Penal Code. -

' '~ . 
;'. 

Section .1405 
• - ..... --·. _:t ... .. : ; 

S~~fi.c;m_ i4o$.~ ~-the otj~,test. claJm 1~~8,h~~&~ pr9yi_<;i~s new'' rights· to. _Sµite_· 
pnson mmates for DNA testing _where 11identl~_of t4e.', Po/E~tr,atRr )Y!J,~;·._.1or. sh~'Uld 
have been, a significant issue in the case". Cnapter· 943, Statutes of 2001 exj>ands · 
thoserigb.ts tQ.inqlude; pi:oW.,~ions s~t fo.rtlp,mder .a. ~~vis~.d. seption 1.405. (b):, · · . - . . . ' 

-. ,''(b) (1). An inaJ:g~nt -~,9.py-j~~~~,',~,~iso~ 1*~Y r~4~r.$( ~pp-~futmeilt .. ~f. : 
counsel ~ p:i;~are .. a. ;r:nqµo:i;i,, u.nd_e:r. thi~. ~e9.t,iog. by. ~encli.ng ,a_ wri~ 
request to the -court. The request. shall include. the person's statement ' 
that he or she was not the perpetrator _of the crime and that DNA 
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.. ··---···-·····- ···-------------.....,.....---·--

testilig is ~e.fov~t to his .cit her _assertion of.inno~ehce;··Tiie request als9 
. s~ilt inohiae ·'the person's ~afemen~ .fuB to Wliefuei he or she. 'pr6'\!iously 
. has 'had counsel appointed.under this section.· ·' 

(2) If any of th~ information required in paragraph (1) is missin.g froµi· 
the tegu~~1 ~-~ · .eoUrt slliili _re1:tito; ·th~~ ;reques~ tti ·the. convicte~ persoli'.' .. 
and ·adVise hiri:i. .or her tliat ·the matter cannot be considered Without the .. ·. 
missifi~· ihfonnatkm. · · · · · · 

'• ... 

· (3) (A) Upon a finding that the person is indigent, he or shb h~ · 
inc!u4.~~.th~. ~11formatjo11;_r~q1;lii:~din,_paraw;~:ph (p, and counsel h~ n?~ · 
previ~:M}}i~li-~ell,,~pp~int~~'jfo/sii~(.~ ~-~ slJ.b<f:iv_i.~i.on,_ the co~ s.ha:Il 
appoifit1coiliisd1 to iiiveStig!te·ani!l~1·1fapptopriate, to file a: motion for 
DNA testing under this section and to represent the person solely for 
the'~\'.frP6se ofobtitlnin1l DNA t6Stifj,g \,ifid~r thl_s setti:cih. ' . : . . 

. . - • • I: , , .·. ~·· . . ~ . 

(B) Upon a findfng that :the 'person :is i:nd!gerit,. i:m.d.p~illlsef · pr~vlpu~ly 
has been appointed pursuant to this subdivision, ·the couft riiay; m itS' 
discreti~~ llJ>pptjit c~~e~. ~9 h?-v~stj.~_~t~ ai;id,, __ lf ,lippropriate, ~o file a 
motio# 'fur1 DN:A testing·_ t#}deff.his s'&J.i~h mi~ to'. 1tept¢sent the perso:if 
sol el);~ ~o~-the ptirpose ·df~~!f!~~in~;~$' ~~$ 

1

undet oog se~oJ#' ! ; =·:.;: · 

( 4) Nothin'g :J.n this sebtloti :~half 1'.fo dbnSftudd to provide .for a right-to · 
the appointment of counsel in a post conviction cloifateta.1 ptoceedffig,· . 
or to set a precedent for any such ri,ght, in any con~ext either than the 
· rdpfe~~n~#~tii'_' behi~-. pr~yided: aii 4idt~~tit co~vi¢~~d · pers~jf'tor f¥.e 
limited purpose· of 'filmg· ·arid litigating a motion for DNA testiiig 
pursuant to this section." 

Now, under Penal Code section 1405 (b) as amended by Chapter 943, Statutes of' 
2001, .counsel is available early in the process 11 

.... to investigate and, if app_ropriate, 
to fiie ·a indtlori for DNA iesfulg uP,tlet this se,ctfon a.p.d to 1'eptesent tlie persdil soiely 
for.the-ptuip0s1f:Qf cibfai'tllng'bN:A kstffig;:.11 •• • · • ·.· " •· • 

·. . ... ~ :·"' .-,·-=i.n~~ ... ~:··~ ·· .. -:· ·.· .. .-~ .. · -:t .. ~ . .-:::, :~·-·· .. 

.·e· 

Under the pribr .test claim leg1sfatimr;' courtsel was avhllable· much later in fue 
process,. 0?1y _aft~L~J11otior1w~ fi..)~_d .. Forlllerly, Pen~ C~,4~ section.1405 (c), as 
added by ·C® 'tet"82ltStatiites o:f 2000, :Qtovided' metely that'"[t]he court shall 
appoint coU!ls~) for the'·t:onvicted per~ori w~ll b~gs 'a''tilcitiori"wider this s:ection if 
that person Ts. indige,n~~i_. · ·. · . · . . · · · ' . .: · . 91 
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····-·· OO • WO" .~~- ..:;.,....._.__._.__,_____~·- ...... :.,..J...w..:. M-O ---.:~·-· 
. ~ i . '' I ' ( •,. .. I • <: '. I . 

Now, indigents must be provided services-in investigating and filing ~otiofis·aS *~ti..'.l 
as services after a motion is filed .. : · . · "" · .. · .;.:;J\ \\;., ... 

, ~c.~}i' . ~.\'.'. .:· . 

Additional Services are Reimbursable 
. . . ~> 1 :· •• 

The Legislative Counsel reports· in their 11Digest11 to Chapter 943, Statutes of 2001 
that: · - · " '" ·· · .-. · · ..... ·, · ·' 

.;: : I ' '· • ~ l 

..... . (.-~,.t t··' . i•-·!Jtt .... . ·- .. t;.·: 
In addition, the Legislature . invites the Commission's consideration of 
reimbursements due local government in: Seetion 3· ef.Chap'fet 943, Statutes of'2Q01 
as follows: . 

. -~ ...• , ,\ ... . . I •' '• ', ''1:,; I ~-

· i'NO'tWithst~diri"'" se ·t'on · 1 7610 ·of"the oi:iv "." · -~rifCoci' .. -" if ili.e· ... ' ' .. ""'''" g.,_. C) .,,..,, ., .··' ,''. " en;im' .. ·:Flil';w: .. ~· <- ' 

Cqi;mnissio:o, qri. State Mw;idates detenajµes,. th1;1.t, ~s, ~~t .cq:Q.~" __ 
costs mandated by the state; reimburseme~t;toulocahagenoi-ea :and , 
school distri.cts for those costs shall be mad,e pursuant to Part 7 

· (commencing. witli Sectiorf: 17500)· bfDivi~Wri.4,.jb:f Title 2.-0f$~·:· · · 
. Gov~r.b.Ineiit' 'Code.'"-·· -:rf;!the SiateWide .·'Cb'§t:i,~r''tlib·'·'clB1rif_~''foF · 
·!giift1Juniein~iit"~-"·' <loes" ·not '.,. e~hb~"<i .'.6\t~.: :··@i1.1f6E'~·~·-~::1~1i~~ .. 

• \. •: .-f.h ; Ii# ;,·,l~I ',;l~;!~f";sr.ff,. J.1.'• 

($1,000,000),reimbursement shall be made from. the State Mandates 
Claims.-Fund/!, ......... .- .. :·•:.·;·:" 

•:I 1. • • • • • '.'' ·. I ~r;. . " . . . ~. ~ ~· ... l( .. • -..:.?'. 

•• ·~r. 

We agree ·witlFthe1[ab6've] '.findings qf·~-~~ke$isliltive qotifi~el and the LegHUatµre. 
The test. clairifle .· 'slatlon···ii'S- ''"·en4e.<f'b' Cha 'for"9:43· sia'tUfo~·af' 2ooi"" cl~arl 
imposes a reiiiib~~ble ~&i~~m::!da:tedprl~«m:Hr94)9q~ ~g.~,~~r····· ·· ·;;,, · y 

We also agree 'With· the fjn:ding :of the;,, Ass~mbly" €onimittee on Appropriations 
Hearing Report on Senate Bill 83 [Chapter 943, Statutes bf 2001], ·attached, that.the· 
"Post Convictiqn: DNA Coµrt Proceeqings" P.rogram is a. reimbursaple state
mancia,!~~ .prq~; .. '. ·~ .: ;'. ,,::"·... , . '. ... :' :'. .;.' ~· ;· : ., -~ .:.~ .. : ,,_. _ .. ,,_ ._·:,~ ...... ~:~rt .. :i·. _ .... 

· .~~ 1 
;," ::·· • .'. • I •. ,";. #:/t/rh .. ,: ,'••:: ·~ •..:.: 00"·:=•1<: ,I•,· ~.:.I, 0,,1, .. ~j. ·~;«•··.· '•-,,:!r1 '~: ~ ·; •'' 

Therefore, the [Chapter 943, Statutes of 2001] revisions of Penal Code sections 1405 
and 1417.9 sub~tEi.nti~y .relate_ to duties set forth in County's original test claim on 
Chapter 821; ~~ty.te_s 'bf.2~00. Accordingly, pursuant to"OO\reffiI:9enf Code sectio~ 
17557, subdivision (c), amendment, as claimed herein, is authoriZed, · ' 
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LOS ANGELES, CALIFORNIA 900IZ-2766 
. PHONE: (213) 974-8301 FAX: (213) 626-5427 
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.. ., 

County of Los Angeles Test Claim Amendment 
Sections 1405 and 1417.9 of tlie PenaI Code, as Added by 

Chapter. 821, S~tuttis, of?~9Bc!l.D~ ~e~4e,~);iy ~~P.t~ ~-4~,.~~~~es Qf ~QO_l. , .· 
Post ConV1ctlon: ;Q.NA Court :froceedings . . · . 

. ' ' '1.'' ·, ~-f 

. .1'.~ . .1··:;j 1 ~·,«.-~ I'·:.,.·;-.·_ ... ,"· .:.::~.~:·,·' · ·;·· .- . 

Declarati°.n of I;-eonard Kaye 
'i <.-~ .. :.: . . ;;( } 

Leoruitd ~ye ~s the.folljowirig declaration anQ. statement 1.Jftden oa;(:h: 
. ·'· 

•· . 

I, Leonard Kaye, SB ~O Coordinator, in and for the County of Los Angeles, am responsible 
.for filing-~~: cl!ilJwi Effi-9", 1 .~~~dµl~!S tb,~eto. ~e~ of S~t~ Jl~~CiY:-.~o.~ents, 
Commissidn sla£f aiJhlysis'~· ~a tor" proposing par8:ilj.erera· , Slid gtrldelliiSs (P's& d's). and 
amendments itlltiretCi; all for tne_' bom~tete· illid 'timely i~&i~ecy 6f c68ts mandated by tlle S~te. 
·speci:fiCalJ.y;l have prep&red1he stlbjeet-testoclaim: ainendmerit. . · · ~ · 

Speci:ficaUr1·:,~:l~~~~ ;,~ 'f'.~~e,~;;ipe~ ~~-{~oµnty'.~ ~~~.in~daW4., dµtj~~ a;l;ld ~S'1lting 
costs, in ~gl~~~~ :J:Jl~ ~bJf.1?~ i~~· an~ ~~ tha~ sucli. costs as._,_~tti f~rt~1)n th~:. Fbje~t 
amended ~.RJ!lllD, ~r.. ~ 1!1-Y C?J>~O~ rei¢.bursable "bas~ ,mandated PX the. ~~t~" •. as 
defined hi' oav~en.t'Cdde 'Secti6h 17514: · . · · ., . ' · · . 

-~tfi{.>;·:J;.~l .. ·~·~ .. '.·~-~.:··.· .-... ...... ·,·· .. :_( ' 

· " ' Costs mandated by the State' means any increased costs which a 1o'cai-a:gency-.oi: 
school .district is required to incur after July 1, 1980, as a result of any statute 
~q .09;-;e;irr·:13ft~ i~WUY J ~· ;\9.7.?, 9]~apx. ex7~YR. ord~i; il;LP~ep:t~~g any .: ·. 

· ~~~r f::~t:~ :Af~ePft~J'rxiWn·J,.f:?5!, ~i%t~:~~,n~7~~ ~~ 
~cle xrifBf·6f't@'c'iiHforilla'.-cfB~~ .. · · .. ':'' · · · ~- ·· ~ ... ·:;r.· · • · 

I ani·'persol:ially converslilJ,t With the :fotegoi:fig facis mid .ifis6 ·requited, I eould ·i!nd would 
testify to tllmcITTa.~ents ID.ild~ herein,,,· · ; . ; . . ., · · ... ;, 

' I ' ' ' - ' • • • ,' ' ·I ' ''. ·, , '.'' • •.( . ' •' • ':.· ~'' •" ' ' 

I deciare ~der penalty of perjury Wider the iiiws of the State of California tbiii ~p for11g.~pig 
is.true and correct of my own knowledge, except as to the matters which.are therein stated as 
information or btjief, ~d as to. those matters I bel,ieye them to be true. 

1_0_1• ~ ___ 1101;_·~_-_o_i __ A_~~.··.,2.·lg·'·_,~:·_, • •..• " · .~,J~U ~-. 
.j...._. ;t ~ · ... ',_,r··:1• ,;"~~~,t=="--

Date and Pface Signature . 
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SB 83 Senate Bill - CHAPTERED BILL NUMBER: SBc83 -CHAPTERED .. 
BILL TEXT 

CHAPTER 943 , , ., . 
FILED WITH SECRETARY OF STA~: QC)OBER 141 2001 
APPROVED BY GOVERNOR OCTOBER 14, 2001 
PASSED TIIE SENATE SEPIBMBER 14, 2001 
PASSED TIIE ASSEMBL y saPTfil.mER-1 ~. 200l · 
AMENDED IN ASSEMBLY SEPTEMBER 12, 20Ql · .. · 
AMENDED IN ASSEMBLY SEPTEMBER 5, 2001 
AMENDED IN ASSEMBL y ·. ,,uLY. 3j ·iool 
AMENDED IN ASSEMBLY JlmE.2t;·2.0Q1 

·AMENDED IN SENATE MAY 14*20Pl . 
AMENDED IN SENATE MAY l; 2QQL · 

INTRODUCED BY Senator Burton 
. l. 1:~·~:·.· ._.~ ... ~ . 

JANUARY 11, 2001 
.:·· 

An act to amend Sections 1405and1417.9 p:fthePeual Code,·. 
· relating to forensic testing. 

LEGISLATIVE COUNSEL'S DIQEST ·, 

;• , . , ' }L·°! , 

" 
.·· .. 

.. ·:·:·· __ :,..-;· '/·':. · .. . ,~ ... ·"~·".:· 

SB 83, Burton. Forensic testing:=· .. pp,~ convjmj~n• 
. . . -~ ~ 

EXi.sting law grants a person who was convicted ofa felony and is 
currently serving a term of imprisonment the right to make a written 
motion under specified conditions f0:rjh; pe:r:(c;>rm.ance offpi:epsj,e DNA 
testing. Under existing law, if a hearing is heJ\l~PP. the ·pi6f;i_on;,' , · . 

i··'·. 

the judge who presided over the persop.'s trial ·g!'lll~y·he~ ,the. , . · ·. 
motion. Existing law provides that if an indigent person files a 
motion for DNA testing, the court shall appoint counsel to represent 
·the person. 

., ' ·'· • 1 ' •. 

This bill would provide that an indigent person may request 
appointment of counsel to file a motion for the performance of DNA 
testing by sending a written request to.·'1:be •c.ol.ll,1i as. ~pecified. 
This bill would also specify that if !l he:ating-is.held ona motion 
for DNA testing and the person w~ con:victed bY;_ c;ptry of a pll*l of · 
guilty or nolo contendre, then the judge-who acce.pted.the.ple.a...,will 
generally decide the motion. This bill would.a!so.~."t;iq\li,re tQ.1;i-co~ 
to appoint coUilBel to investigate and, if appropriate, file the 
person's motion for J)NA testing and to represent the person solely 

2Q9c. 

) 



for the purpose of obtSining DNA.testing ifthe peracin is iridigent 
and has not previously been appointed counsel The court may, in its 
discretion, appoint counsel to an indigent person who has previously 
been appointed counsel. By requiririg that counsel be appointed to 
perform additional duties, this bill would impose a stateLmandated 
local program. · .. · 

. Existing law requires that DNA evidence seemed W:· conileCtl~n· With 
a criminal case be retained by an appropriate governmental entity, 

- as specified. That entity may dispose of the evidence if certaiii ., . 
criteria are met, including notification of certain persotii3 of the 
intent to dispose of the biological material. · 

This bill would specify that all DNA evidence be retained so long 
as any person remains incarcerated in connection with the case. This' 
bill would also provide that the right to receive notice that a 
governmental entity intends to dispose ofbiblogi.cal material canilot 
be waived. · 

The California Constitution requires the state to reimbucie local 
agencies and school districts for certain costs mandated by the 
state. StatutOry provisions e~blish procedures for making that 
reimbursement, including the creation of a State Mandates Claims Fund 
to pay the costs of mandates that do not exceed $1,000iG00' sta:teWide · -
and other procedures for claims whose statewide costs exceed 
$1,000,000, •I• 

This bill would provide that, if the· Co'i:ifl.ilis'sioii ·on State· Mandates 
detennines that the bill contains costs maiiilii.tea. by·the•state; --· 
reimbursement for those costs shall be made ~no these · · 
statutory provisions. : ' · . -

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION L Section 1405 of the Penal Code is··amerided::to read:· 
1405. (a) A person who was convicted Ofa felmi:'y 'and is ctifrently 

· serving a term of imp~sonment may make a writtei:i. motion before: the 
trial court that entered the judgment ofconvictibli iirhiii or her ," . : : " 
case, for performance of forensic deoxyribonucleic acid (DNA) 
testing. 
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. •• .. ~ ..... 0 . ..... .. .. .... o•' ·:-:····-· ... _ ••• ..... •• •·-~-····••N' "'' .. ' ...... .. 

(b) (1) An indigent convicted person til!lrr,equest appointment.of. 
counsel to prepare a motion under this; ~~$#.~B-· qy ~~d.i.M .a -written 
request to the court. The request shall include the person's 
statement that he or she was not the prr,I)flV.~i.orpfthe ¥rl.me~d · 
that DNA testing is relevant to his ot h~.,~~!;tio:q o~ ipno.~~~· _, . 
The request also shall include the person's statement as to whether 
he c;ir she previously has had counsel appointed under. this section. 

., .,, ' ; . 

(2) If any of the information required ~,paragr!!.p4 (1) ~~'lnissing . 
from the request. the court shall return the request to the 
convicted person and advise him or 4er ~the :I.Jl!l-tier C!filD.Ot be 
considered without the missing infonnati,on ... ; .. · 

. ' ,·•·.··~.f.',. ·:•· _- J ,;;::,.c 

(3) (A) Upon a finding that the persol:l ~~ i,n<µg~t,;;li,e o~ .$~.~. 
included the inf'.ormation required in p~~P.lf.),.;@4f:R~~p1as 
not previo~ly been app~inted_Pursuant.t?:~i-~ ~J:>~vi.sipP:1_.~~.cotµi 

· shall appomt counsel to mvestigate and, if appropnate, to file a 
motion for DNA testing under this sectio1,1,~ to ~~ll~Hh~·P.!31'.SOn 
solely for the purpose of obtaining Ii>:NA; ~~g undf!!.~.~f'.~tio~ 

''I •, ? :r • • • • • 0•."•_' I: I ·~ • ,. ".._ • 

(B) Upon a finding that the person is in9j.g~:t, aµ.$1 co~el ::· ··' . · 
previously has been appointed pur~t,tq $iii 8u~p;l;y~.Rll,;,~e.c;oW,t· . 
may, in its discretion, appoiqt counsel to inveStigate·1m~·,;if,!;; .. ; ... ·' . · 
appropriate, to file a motion for DNA testing under this section and 
to represent the person solely for the purpo!J~. o.f ol::!wiX!!i:!&:I?NA, .. 
testing under this section. . ·~ , .. .. , ·"" 

·i~ . . .· ::·.,;-

( 4) Nothing in this section shall be co~g ·ttl p{Ovi4~. f,9r, il ~ : · 
right to the appointment of counsel ih a pQ~ponvi,(\tic;>n;,~1,la~ ,! • . 

proceeding, or to set a precedent for miy, ~cP. .tight, i,n i;ny £.OA~ , .. 
other than the representation being provided an mdigent convicted 
person for the limited purpose of filing and litigating a motion for 
DNA testing pursuant to this section. ··. :·";,: _ , · 'r." ·.· .. 

·:.; ':'Uo'''.'.f " .• :· l ·,. ·~ f} _ ' 

(c) (l)The motion shall be verified by the convicted person under 
. penalty of perjury and shall do all of"f:he:fqllowil].g;. . · ... 

(A) Explain why the identity of the perpetrator was, or should, 
have been, a significant issue in the case. 

•a,-· ' • '"1" •,' 

(B) Explain, in light of all the eviden~e, hovi th~ ~que~ DNA.;. 
testing would raise a reasonable probability that the convicted 
person's verdict or sentence would b~.mOJ'(:·f!'-vorable ii:tli.e.r¢~ts. • 
of DNA testing had beep. available at the time of conviction: 

2tL 
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···- ........ 0 • Oo ••''''"'"···---:·---·--·-M•> .. •••••···-·--·-· -~ .. ·····---.. ·--- .. 

(C) Make every reasonable attempt to identify both tile eVidence. 
that should be tested and .the specific type of DNA testiilg· spugnt. · 

.... · .. ··' 

(D) Reveal the results of any DNA or other biologic~ festirig that 
was conducted prevfously by either the pfosectinOri or d'efensei if 
known. .. ::. ... 

. •,' . -~ 

(E) State whether any motion for testing under this section 
previously has been filed and the results of that motloD.; iiltil.bWn ... 

(2) Notice of the motion shali be served on'the Attoriiey ~heral, 
the district attorney in the county of conviction, and, ifmowii, the 
governmental agency or laboratory holding the evi4enc~ s9ught to be 
tested. Responses, if any, Shall be fileq:;Witmn.60.day~ofthe date .. 
on ~bich the Attorney General and theffilSffi.Ct 8.rtto)!n.ey m-e;served · 
with the motion, unless a continuanceis"~ted'fdr.'good c~e .. · 

I . ' . 
(d) If the cowt finds evidence w&i subJecrteaW'.DNA cifo'ther 

forensic testing previously by either' tile 'ptosecufl.on 'or defense~ ;it 
Shall order the party at whose requeSt the testing w1111 conducted to 

· provide all parties and the cowt with accesefto tlii;J labotatc:ify · · · 
reports, underlying data, and laJ?ofaffify'rl6te~ Pi.i$ar'ed iii•cohn~cl:ion 
with the DNA or other biological evidence t~ .. · · · ;' · · · 

,-~ 1 ! ' '•I' ,.It~" .::i1:,:-~·-:·: .'· ',' .- ;' ' ,·t ... 

( e) The court, in its discretion, may· ordef a'heanng on the · · 
motion. The motion shall be heard by the judge who conducted the 
trial, or accepted the convicted person's plea of guilty or nolo 
conteD.dre, unless the presiding judge d€1t&ilrlJies that judge'iS _. 
unavailable. Upon request ofeither.parcyfth1fc0'url·may i;ifder, in . 
the interest of justice, that the convicte1f person be,. presenfaf:the 
hearing of the motion. 'J{i' "'''f.'>'· · .: . ..}, · 

.. : •. ·:r·:·· ;,.. 

(f) The cowt sliall grant the motion for DNA testing if it 
determines all of the following have been established: 

.... '·'?'·-';· ' •. '•· . . 

(1) The evidence to be tested is available and in a conditfonthat 
. would permit the DNA testing requested in the motion. 

• ~I· . . I' i • 

(2) The evidence to be tested has been subject to a chain of · 
custody sufficient to establish it has not been substituted, tampered 
with, replaced or altered in any material aspect( · . . . 

. 1;• •. 

(3) Th~ identity ofthe perpetrator of the crime was; 6r·shoUld 
have bee~, a significant issue in the case. · · ·~" · · · · 
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ei, 

( 4) The convicted person has made a prim.a facie showmg that the 
evidence sought to be tested is material to.the~~ pfth.e __ 
convict_ed person's identity as the perpetrator o:f; O):' a:cc9mp~ice to, 
the crime, special circumstance, or enhancement e,ll~gatiol).~that · 
r~sulted in the conviction or sentence. · 

. . I:·.'~ ' 

(5) The requested DNA testing results woulcl rf!.ise ~ r~~onable 
probability that, in light of all the evidence, the convicted person' 
s verdict or sentence would have been more fav.oraple if1:he r~l11Jlts 

- of DNA testing had been available at the time of convictic;m. The 
-court in its discretion may consider any ev1den~ whe1;her,pr:not it 
was iiltroduced at trial. - __ : -

(6) The evidence sought to be tested meets.either of the following 
conditions: , ,, 

·• f, 

(A) The evidence was not tested .PF~yiously. __ , 

(B) The evidence was tested previollf!lY ,_but tp~ _req~ed bN:A ~~: 
would provide results that are reasonably more clf~-~afu/.g.aP.d 
probative of the identity 'of the perpetra~gr or. accomplic~,qr.~Ye a, 
reasonable probability of contradicting prior test I'tlsult:l. 

~·.:. \') . . •·' .. 

(7) The testing requested employs \!:method generaj.ly aci::ePted 
within the relevant scientific community. · -

. (8) The. motion is not made solely for the purpose of delay. 
. . ·. . . ·: ~ .. :.•. . 

{g) If the court grants the motion for DNA ~sf.i,IJ.g, qie,YQl:lrt. 
order shall identify the specific evidence.io.be tlil~flQ '11c;l1j:1ie.PN/\. --
technology to be used. The testing shall be cond1:19~·bY a , 
laboratory mutually agreed upon by the di.strict a1;tori;ley in a,. ';; .. 
noncapital case, or the Attorney General ~-a c_api~ .CAAe,, ~Ii the 

-person filing the motion, If the parties cannot agree, the court 
shall designate the laboratory to conduct the testing and shall 
consider designating a laboratory accrediieq, ~Y the ~erit?.!IP,.:Society 
of Crime Laboratory Directors Laboratery Accreditatio:q ~oirrd 
(ASCLD/LAB). . . _ ;:; , 

. (h) The result of any testing ordered under this section shall be 
fully disclosed to the person filing the 'motion, the dis:trict, , . 
attorney, and the Attorney Geiieral. If ):'eq\ic~st~.d.by. aP.Y'.P-;µ.zy ,:t)le1.,'. · 
court shall order production of the unperly_ing Japqratocy ~ta and:· 
notes. ' 

2t3· 
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' ............................ - ... ·-------'.. ... - ......... -. ___ ........... _ ......... ,,., __ 
I.'' 

· (i)° (1) The cost of DNA testhig ordered un,der thiii' section shall· 
be borne by the state or the applicant, as the court niiy order in the 
interests of justice, if it is shown that the applicant is not 
indigent and possesses the ability to pay. However, the cost of any 
additional testing to be conducted by the district attorney or 
Attorney General shall not be borne by the cohvicted persciti.. 

(2) In order to pay the state's shiire 6:(any teSting costs, the 
laboratory designated in subdivision (e) shall present.its bill for 
services to the superior court for app~oval ·an.d payment -Ifls the 
intent of the Legislature to appropriate funds for this purpose in 
the 2000-01 Budget Act. . .. 

(j) An order granting or denying a motion for DNA testing under 
this section shall not be appealable, and· shall be subject to review 
only through petition for writ of mandate or prohibition filed by the 
person seeking DNA testing, the district 11.ttomey, or the Attoiney 
General. The petition shall be filed WitBirl 20 days a:trer the court' 
s order granting or denying the motion for DNA'.:' t~Stllig. Ili a:· 
noncapital case, the petition for writ' oftri'aridate of prohibition' 
shall be filed in the court of appeal. In a capital c!lSe, the ' · '., · . 
petition shall be filed in the California Supreme Court. The court 
of appeal or California Supreme Court shall expedite its reVi.ew of a· · 
petition for writ of mandate or prohibition filed Ulider this · · 

·. subdivision. 

(k) DNA testing ordered by the court pursuant to this section 
shall be done as soon as practicable. However;iftllei coUrt finds 
that a miscarriage of justice will otherwise· occur iiniH'iiat it is· · 
necessary in the interests of justice to give priori:tfro'the DNA 
testing, a DNA laboratory shall be required to give{ priority to' the 
DNA testing ordered pursuant to this· section· over thelaboratciry's 
other pending casework. <r''.J' ';' i 

.• 11 

(1) DNA profile information from bfoiogiga] samples taken from ~ . 
convicted person pursuant to a motion fof posfoonvfotion DNA testing 
is exempt from any law requiring disclosure of infonnation to the 
public. 

(m) Notwithstanding any other provision of law, the right to file 
a motion for postconvictio:il DNA teSiliig p'f6Vided b}'. thi~ section is 
absolute and shall not be waived. This'profiibitiob. applies to, but is 
not limited to, a waiver that is given as part of an agreement 
resulting in a plea of guilty or nolo contendre. 

214 

e. 



........ --· ... _._ .. _, _______ ,,,,,, ___ _ -·----· .. ·----
· (n) The provisions of this section are severa~l~,.J.f any· • . . . · 

.provision of this section or its applicl3,tjqn i~ p.~~d.~y.~a tbA~ . 
invalidity shall not affect other provisio:p,s 6r ,applivatj.o~ ti?f.t.t ~an 
be given ·effect without the invalid provisiQD; O:f. 11ppli,c.~tj'on:. · . . .. -

. . 
• ., . . • .. . .. -11:'. . •.•• • . • 

SEC. 2. Section 1417.9 of the P~ruilCode is.aniend~d. to rea~: . . ~ 

.·· .. 

1417 .9. (a) Notwithstanding any other provision oflaw and 
subject to subdivision (b), the approp~µi gpvenm;i,.~W entj-W.$ill 

· retain all biological material that is secured in connection with a 
criminal.case for the period of time that any. person remains 
incarcerated in connection with that case. 'J]l~_gqiv~~~r~ti.tr 
shall have the discretion to determine h9i\\'.Ul~. ·~d~fW~ .. ~sl~P~P ··. .. 
pursuant to this section. P.rovided ~ -µ,.!' eviq~~c!(;~1,i.;~;';!!Jp!\l4 m, ~· . , 

· condition suitable for deoxyribonucleic ~i~ CDltA>:~~~~ ... · ,·. 
(b) A governmental entity may dispose of biological material 

before the expiration of the period of time de~ypb,~4 in,~\lQlli,yision . 
(a) if all of the conditions set forth below:.w:e~~t; · . · 

. ·-' , 
, ,(f [" l;·~, ..... I ·, ', .•'; ,~.l- .! . 

(1) The governmental entity notifies all of the following persons 

. ~·- ,, .. ~ 

of the provisions ofthis section ancJ,.o:f'!:Ji~mt~tic;>~ gf.~it ...• · 
governmental entity to dispose of tb,~vn.~1¢.!!J: .. !JHY P~?ff>i~~W !'\ll a , · .· 
result of a felony conviction in the cas~i~~,~~J:y,s~g,a " . . . . . 
term of imprisonment and who remains ln9W,C.~~·.W..cp.l.?P-!i.C:1ion,~th ,. 
the case, any co~el of record, the pu,~,ljp. i:lef~Jl~~ m~ih,ir.,¢C!µn,,ty of 
conviction. the district attorney in the county ofcon\llc:ti9g.1 ~ .. _ 
the Attorney General. , ,, . ... · " . : ,· •; · 

• .1 •. ~· - :···.1 ·'.:H.t;: .: .. 
(2) The notifying entity does not receive, within 90 days of 

sending the notification, any of the following: 

(A) A motion filed pursuant to Section 1405. However, upon filing 
of that motion, the governmental entity shall retain the material 
only until the time that the court's·denial of the motion is final. 

(B) A request under penalty of perjury that the material not be 
destroyed or disposed of because. the declarant will file within 180 

. days a motion for DNA testing pursuant to Section 1405 that is 
followed within 180 days by a motion for DNA testing pursuant to 
Section 1405, unless a request for an extension is requested by the 
convicted person and agreed to by the governmental entity in 
possession of the evidence. 

( C) A declaration of innocence under penalty of perjury that has 
been filed with the court within 180 days of the judgment of 
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·- -··-·-···-···· ·····------·---·- ---------·-----

conviction or July 1, 2001, whichever is later." iioWev"i:\r/tb:e·court 
shall permit the destruction of the eviden,ce upon a ah'bwmg tliat llie ,.· 
declaration is false or there is no issue of' ftlenthy that W6uld be · · · ·· ·· 
affected by additional testing. The convfoted petson ma:S-r be . 

. cross-examined on the declaration at any hea.riilg. conducted under this 
section or on ail application by or on beruut' Of the coi:\.victed person · · 
filed pursuant to Section 1405. . 

f ,, ·_;;·_: ~- --~-~ll·; '·'(j,, .,!'J..1 :·· :"' ... 

(3) No other provision oflaw requires thafbioiogioEi.l iM.cience'·b~ .. -· · : · 

·' ·, 

preserved or retained. · ' .. : · · ·.. · '· 1' • ! r~' • ~ I 

·•. 

( d} This section shall remain in effect onJ.§·u:ntll Januiicy 1; ·. ·' · 
2003, and on that date "is repealed unless a later enacted Sfafute . 
that is enacted before January 1, 2003, deletes or extends that.date .. 

• •' •'!· '.' I;'.,. •: -1 0 ·:: . -. , I ~ 

. ._ .. , ' 

l ' 

i .,;~. 1' •• 

... t• 

.. ,, . 

SEC; 3. Notwithstanding Secition i 7610 oftH~ iJOvemment Code, if· ··~ ·. . · 
the Commission on State Mandates deternillies:~filatthis··a:dfcontain11 ·"' · ·: ,-· .i ., ., · ... ,, · 

costs mandated by the state, reimbursemeD.ffu 1d&,J..agen~ii:!s~·iuid·.;':-; ,• · · . , .... "· · 
school districts for those costs shfillhenliaoe-ptirSwmfto1ifillt' 7·" -· i.: ·: · · · ; '; 1r• L ,.. . -
(commencing with Section 17500) ofD1Visioli.4tifTHle.\~·0:f1:h~·:· . ,., , .• 
Government Code .. If the statewide coStof•tii\S·ciaim for · ·-" .... ,,,, · . · J , . · 

reimbursement does not exceed one million dollars ($1,000,000), 
reimbursement shall be made from the State Mandates Claims Fund. 

. ·. ~ ... > .. '.·i "! •\:'· 

• il_ .,·. : • 

1·.. •• i 

' ~ . : i .· .. :. 

. . ! ~· 
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Date.of Hearing: July 11, 2001 

ASSEMBLY COMMITTEE ON APPROPRIATIONS 
Carole Migden, Chairwoman 

SB 83 (Burton) .- As Amended: July 3, 2 0 01 . 

Policy Committee: 
Urgency: Yes 
Reill)bureable: Yee 

SUMMARY 

Pubic Safety Vote:6-1 
state Mandated Local Program: Yes 

This bill establishes and clarifies procedures for the appointment 
of counsel for indigent persons.to investigate and file motions. 

·for post-conviction DNA testing, and c~arifies other provisions of· 
law related to post-conviction DNA testing. Specifically, this bill.: 

1) All~ws indi~ent convicted 'p~rsoris ·;to :rE!~est ~ppoititmeht of · 
counsel in writing, aa apeo:l,.fied, arid requires the ·court to 
appoint counsel· to .. invei:dg<a:te- aiilti 'filef·;niot:i.t?ti:e ·for nmV.tes·l:irig 
and to represent;: conv:l:i:ited, $1ersoi:iei .at .future:\DNA proceedd.ilgel. ·. 

2) Clarifies tbat a hearing on a ·motion, for post .. qonv.~.r-t;~c;ii;; · J?NA . 
testing Shal;J, be heii'rd. by the judge WliO ·i;i.op'e,Pteq_ thti. plea Cif 
g'iiilty 'o:i;- "no' cont6's't • 1f' tll~ pi3rson waei corivictecl by 'eiitry of a 
plea. of guil i:y: or no'' coi:itest l• ·~; ; ·.... . -

FISCAL EFFECT 

Moderate reimbursable local court oosta - potentially in the 
range of $200, ooo - to the extent additional counael is·;apj;ibmtted 
for._indig~t appii!;Ll~~~,.fe~~ting.iJ:i :~.~~t_ip+i~;l,_ J:?.,~aring~. _ 

To da'.tei ,there is onJ;y ~ecdotal infor'.tria.ticin regarding the' i:i~er 
of -post-..cionvictiori l::Jm· req\lests. The. ~ab1.ing legislati'cin has only·" 
beien in:,p1ac:ie ·fQr se~;i;i mcin1;.P,Ji-.:. , .• _· .. , · .,,. -

~~ • ·: ,' .'" . ' ' ,., •;r. 

l)Rationale . SB ·1.a~iJ'(:Surt:on. Statute!i' of· 2000)'; ·requiJ:·~a 
a:i;:>PC>~I?:!=-lJl!l~J:; 07_ .C::9J,P'lf'Cil) , fo:i;: ... ~p.c;ii~!7R,t.. l?e,:r~ons. wP,9, p~ing,}it,-11\~.tion 
for pdat'"Oonviqt.~cip. "P.ID.1- testing; '"1'There is I . ~iileveir, some' . 
·ambigility aiF.tOwl:ietliiiir· tli.6' court' 8aJ:l,.!iii\.ppo!fi:t::: ooUilsel pri6'.r ·to 
the filing 0£ the emotion>; This. b:trll· es.tablishes' a:·:-prodedute for 
OOUilE!el tp)::ie app_g_;Wj:ecJ,. tp inv.estig!'.t~ an9, p,rE1pare the m9tion to 
ensure· that va:1:l!ii- 'claims a:rel .. 1n6t '·distni--ds'i;i(i, ' ' .. :: . - ·_ 

. ; 
·.l •..... · . 

2) current la)'{.: p:r;ov:i~e~· .. tb,~t;. a ;•pe.:r;E!,oA .. q~yict.e.c;l, of· .a feloD,Y .. ~Y 
make a written motion before the court for DNA te-sting. The 

. ' 
motion for DNA teS!ting must explain ·why identity was ah· ·isei'iie·· ·ir{ · •;1• ' ' 

t,h~ ,,oM~· , ~:t·~n h:~~. 11?~; .t,eli!~{,3;1~. ,!jP11.*~ ... F-af,s,§l~.~· re~~-op.~~J, .. 
possibility of a more- favorable ·-verllict,. and make re·aaona.tile 
abteiiiptEi to;- id'e:i:ittfy' ti::l'e evideinbe.,t:-:oat. ·i!h.'6Ul.d• l:it;"tie6'ti3d and 'tlie 

· tyPe: of- DNA•testing .. sough1L• ·' ··:· .. ,,. · 

Analysis Prepared by 
".•'' . . . .. 

Geoff Long / APPR. / .. (.916) Jl.9-2081 

21Z. 



STATE 9F CALIFORNIA 

COMMISS.ION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 96814 
PHONE: (91 B) 323·3562 
FAX: (91 B) 445.0278 
:-mall: csmlnfo@cam.ca.gov 

October 5, 2000 

Mr. Leonard Kaye · 
County of Los Angeles 
Auditor-Co11trollc:r's Office . · 

.i: 

500 West Temple Street, Room 603 
Los Angeles, CA 90012 . 

. . 
And Affected State Agenci~9'1fl lnJ~resteq Pgrt~ (See En.closed Mailing List) · 

RE: Claimant's;,A:1,ieridme~·t to Test Clainlro~aft Staff.Analysis .. . .. 
Mentally Dl~ordered Offenders' Extended CommitmentProceedings 
CSM 98-TC-09 

OAA't" DAVIS, Govarnor 

P~ Cbde ~,rcti91il! 2970, 2~72·, en9 2~17.l, .. . · , · . . · . . . 
Added end ~eri~ed by S'tatiites O'f l985, Cbl,lp~~i: 1418; Statutes of 1986, Cb~pter 858; 
Statutes of 1988, Chapters 657 and 658; Statutes of-1989,. Cbaptei: 228; Statutes of 1991, 
Chapter 435; and Statutes of2000, Chapter 324 · 
County of Los Angeles, Claimant 

Test Claim .Amendment 

On September i 9, 2000 th~· claimant filed ari. ainendnl.ent to tliis te'.st clrum with the Commission . 
. The amendmcm~ adqec;i.Penal, Go4e &.et:tions.2Q'.72.end 2972.L(as 1ll,Cider;I or amended· by Statutes 

of 1986,. Ghapter 858;' Statutes of: 1987, Chapter 687; Statutes_~of·f989, Chap~!'r.228; end Statute's 
of2000, Chapter 324) to the test claim. These code set:tiohs establish the procedures for the · 
court hearing on the petition to extend the commitment of mentally disordered offeq4.!l~ Qeyond 
their parole termination date, and establish the rights of the offender, including the ri.ghtto a trial 
by jury and the appointment of a public· defende:r for. indigent offenders. 

Pursuant to Govetajii~rit c6q¢:'.s¢PtAor(i?~.5:7,,:~~bdiv\siof1-(o~; .~~,cl~ql:i~Y. ~end·the test 
claim at any titµ~ prior to a· ~mmissis:i:riJ).~~g OIJ.,thr:i 9laii:n. withoµtaffecting the origµial filing 
date as long as. the amep.dment substruitlaily relates to the originai test ·claim. 

Staff finds that the· amen~e~t. whic~.~dd.s. ~epal C~d.e'~ecti.9ris. 2972 ~d 29n. i, su,\l.$J:ltially 
relates to the original test cl~ filing. Accordingly, staff has analyzed these code seCtlons in the 
draft staff analysis, a ctipy of which is encl9,sed· for yaur review and cermnent· 

• • . . . ·~· ":..!:! ~ :~.~-· :·. ·: -.·.· ~ , .• •. :~.· • •. • h -~ • •• • • 

Written Comme~ts.: . ,.. "' · ... · 
• ··1• • . • - . I . • -. • J • I'",,(: ·,1' •· ~·- - - • 

Any party or interi;:~~e~,.per~bb Iljl.~Y fll~ .. wr:ittp~ C,omin~Pttii 6.il)q'e ~e·s~ clajni amendment end the 
draft staff analysis by No:vembe1\6, :2000.. You are advised .tbat.~e Commission's regulations 
require comments filed with the Co~ission to be simultaneously served on other interested A 
parties (on the mailing list), end to be ac~ompanied by a proof of service on those parties: . '9 

21B 
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.a .. l_l_ 
·-......... _ __:... ______________________ '---,--_ 

Mr. Leonard Kaye 
October 5, 2000 
Page2 · 

If you would like to request an extension of time to file comments, please refer to section 
1183.01, subdivision (c), of the Commission's regulations. 

Hearing 

This t~ claim is set for hearing on November 30, 2000 at 9:30 a.m. in Room 126 of the State 
Capitol, Sacramento, California. Please let us know in advance if you or a representative of your 
agency will testify at the hearing, and if other witnesses will also appear. If you would like to 
request postponement of the hearing, please refer to section 1183 .01 (c) of the Commission's 
regulations. 

Please contact Camille Shelton, Staff Counsel, with questions regarding the above. 

·Sincerely, 

Paula Higashi 
Executive Director 

.\ 

c. Test Claim Amendment, and Draft Staff Arutlysis and S~pporting Documents 
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,...~ C3R.A'I' 0AVl5!, C3CVS:Fl,NO'R 
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0 
' F~EP'"M'TMENT OF" 
i '1,.,,,..1'~ I N AN C E-----9"""'1_B_L.-:-ST_R_11.BT"'"'"'.:"•-::S~ ... c'."'."RA.~M".':t::'.':"'1"1~0:-::A-:•;-:9:;5;;,:;a:-:"1 4-::.':::117;;:0;-;;:a-:•;-:www=:_ =:.e>~Qf":-".CIJI.:::_. _-:.1>1::.,v::' 

December 18, 2001 

. ·~:~ .... 

Ms. Patlla,l"ilgashl · -.· "' 
Executive· Director 

. Commission on State Mandates 
eao··t41r\tH.street;· $,1,!!\e.·aQ9 .. '. ... 
Sacram~nt·c), CA 99a:1A, .... · : '/ · · 

. · .. 
, .. : _. . . . .' ... ~.:. ~ ... 

Dear Ms. Higashi: · · ·, · ·,; , ,.,"' · • · ,_,.i>; w. 
~~·~:·fr(~t\'.°'t,~~r.· t'• '.',"·•';(C• : '.~, 1 ... ..,\J:'' . ..:,,.·, • • . • 

:~~~~iw~;dt~~~~·r~~.·· · ·-· ·-~l. ~~t~W-1i~~;::r~:;~~:~~~~, · ~:.a1'¥1tn\~: 
wh hers· ·It! • ..i·'i·st6a-i:r 'e~ e"'0.0t1'i..1-e•·No':9431oi....t11•es.cf200~ r. ·'Bufi'l'n' a . et I?-~ -~199 .. • ~/.i.\olt.t,.,.,,ni .. J .... ~1"' .1 ... ,~·.·- .• ~ ... ~ .. _ ..... , ........ ,,-1_•.M.,1.,.r_·"'·.'"'''·Y.1.?·· re 
reimbursable state mandated. coliits Claim 'NC:S;'GS~1 .. re..pe il?.Qstt;cinl(i~.1.9,n:J?~'.<?fi~n . 
~~::::o£~T;~~~WPts\~~1.~~t~lilmant .~a~ lde~ffied the followl~g. ~:~dutles_, Which 

• ,.,--:,;;.:~ ...... !' .. ·~·· .~_'·1·~··-.: - .. 
• · Appointing counsel to Investigate and flle a motion, If ~pprqprlate; fo(p¢$t:¢nv1¢lon· · 

9,) DNA testing .for Indigent convicted persons. , · · · · · 

• Providing notices to Indigent convicted pe.rsons, who may have waived their rights as 
part of a plea.agreement or plea of nolo oontendre, that their right to file a motion for 

, ' 

. . I . 

post-conviction DNA testing cannot be waived. · 
' . 

The i;>epartment of Finance concurs that the requirements of Chapter 943, Statutes of 20.P1 1 

create a reimbursable state-ma!'dated local program. 
' . . 

As ~quired by the pommlss!on's regulations, we are including a "Proof of Seivlce" Indicating . 
tl:lat the P.artles included on th,e malllng list which accompanied your December 10, 2001 letter 
have been provided with copies ¢this letter via either United States Mail or, in the case of oth'er · 
state agencies, l~eragenoy Mall Service, 

.(f you have any questions regarding this letter, please contact Todd Jerue, Principal Program 
Budget· Analyst, at (9.16) 445-8913 or Tom Lutzenberger, state mandates claims ooor.dlr.iator for 
the Department ef Finance, at (916) 445-8913. · 

·Sincerely, 
Colu~~VL 
S. Calvin Sinlth 
Program Budget Manager 

.• ·':!'· .... ·.··? 

Attachments · ,. 

DEC-18-2001 19:14 

. ' . :~ ·- .' .. ·~:- .. ·., .,. 
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DEC-18-01_ TUE Ob:49 !'/'l !Jt:.l'l UI' r lf'lf!NUt:. 
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Attachment A 

· DECLARATION OF TODD JERUE · 
DEPARTMENT OF FINANCE 
CLAIM NO.,PS!vtrO:kJg-08 .. · : .. " . 

' ·~. ~:!'3 . .'u~ '. \f' ~ ,.~~ ·:·, -.• •' I 

·. ·~. ... 

.. .'_\ 

1. I am C'l.fff!O/.l1~Y{E11flp!oyed by the state of California, Department of Ananoe {Finance), a~ 
faml\iaril;ith the duties Q.f flnance, and am authorized to make this declaration on PE!:half· 

·of 8nancet~1r:c:·:~~-(1\1 ;,,:·,.· i> ..... . 
·.·' ;s~<::.:;:;">.r;-:i~;,'._-.,~-, .. + :z-:.; . . . . .. , .... '.:- .,,. ·;~· ··_... -·· "· .. 

· 2. we· concur that the Chapter No. 943, Statutes of 2001, (SB 83, Bt:liio~r_¢~ctlons 'relevant 
to this claim ara accurately quoted in the test claim submitted by claimants and, . _ 
therefore, we do not restate them in this declaration. . 

3. A$.~~fu'~blJ~::i~~-~J!~:IX>Ry··of·Fh1artoe's a'1~1y~~:9f~~-~~- aoorto ~. ena~:~~ ~s , • 
Cha .. ~r 1§&19~' : Stat; i+''"'...,Of '2.do1 · (SB a3 ·. a .,."" ~; Fl"7a r~~ note · tHat'a1tr\ou..;ih:.the - . · ·, · Pt ... - "'" ,, i. ,) ... ~·•"'c~ . 1 . . r 'J i;l.1:~. ,I. , .. n.,n~~ ., ">I.'· .. , ., .... ,, ,.. _1;1 ife 
m~yb~.~Qlfl~ ~~1 e~~s ate.,¥.1resQlt·~f P.hajJt~r.-~4P.t~lUt~: .f .4QR1;Jtts µ\1.lefi~· · · 
how man~·irj~lp&frt. oon~6t£id·~~.r.P.le'W.9u1d_ requ~.tP~~~PQ~~!:i~~-p~i?6~~~y·.~. · .. 

I ~rtffy ~~der penalty of perjury that the facts set forth irJJh~ f~~~lh~ :~~-,~~~~~~ eo~ot_Of .. 
my. own kn9wledge except as to the matters therein stated as Information ofbellefar'ld, ·as to - · 
those rr\a'ttefs, ! oelieve them to" bE!, true.·. . 

... 

.. · 

~/9-Z.Oo/ 
at Sacramento, CA 

DEC-18-2001 19:14 

.... 
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"·. \ ....... . 

"""' I VJ• J "'HUIVW ..... ··-· -·- ... -·--- . . ,. 

PROOF OF SERVICE . ,. . . 
' .. . . ·;l 

Test Claim Name: "Post Qony1¢.lon ·p-NA' ~~rt Proceedings Test Claim ·Amend,rriertt:~ ~ . 
Test Claim Mumber: CSM-01-TQ-0.~~ ;;·.,..,: .' 

...... , ... 

I, the underslgne~, ~~~~~'.~¢Jo1_1~c-. r ·'-' ,,.,. ·, . .- -. . _ _ . ~ .. _ .. . · 
I am employed in tne County oH~l3Q.1!!menr9~.~~~ of Ca!lfomla~ I am 1B:y~r~:of ag~ qr1.plder_ 
and not a party to the within ~ntlt!ed ~l!SlfoITJY l;>µslness address Is 915 L S~t; 8th Floor;. 
Sacramento, CA 95814. ·.:, ..... , :1 . · .... ": ;;.-.:-.~_, .. ·- · .· . · ·: ··: ','.i .. ·· .• .-.,.. · 

.. ~. .: .. .:J~~··-:.,· ..... r:·:~·;.•~:. -

On Decembet-18, ·2oet;.1 s~t?i~S! th~;a~~M.,;r.e.90mmendat1on of ~a De~rtrnent of Finance In 
said cause, by facslm!le to th,~ .9.omM1~!9ri~9lt~~te Mandates anclby pf~cin~ a ~u~. copy _ .. 
thereof: (1} to claim!l!lt,s ~nd n6r:iS:~t~ ·· ... &$:~closed In a sealed envelope 'lf'!ith. PQ~@ge. ·' " .. 

. . thereon· fully preP,afd ~rNry~:Unl~e9,1 , ·'~ lt!'!!.§acramento, Callfomla; .and (2) t~ sta't~' · ·::; ·· -
agencies In the normal pickup location a · t"Street, 8th Floor, for lnteragency·Mall::S:eryJ~e. · 
addressed as follows: · 

i ifL'.1~~c;'i~ .. ~'°''.~:1:~···. '/i ~.F;_: .. , .~ 

A·16 . ·' ~,·,._,,>, - .-','.:~, .• ,,~~:)!;~;:::.'~.;: ... )\~:: . !=\-8 
Ms. Paula Higashi, E>1;ecutly!'t·~1xeqtq(~ ~';':.~·:.,:state Controller's Office · - . 
90mmlsslon on Stat~J··1an¢at~~ ... .,;:t:.,.,,.:.,;.: ;.'. ·.oMsion of Accounting & Reporting 
980 Ninth Street, Suite 300 · . . . - - · · ·· Attention: Glenn Haas" . 

· Sacramento, CA 95814 · ···· ·' . ... · ._, ,<3301 c Street. Room 500 
Facsfmne No. 445-0278 · . '·' • .- __ . ., ... Sacramento, CA 95816 

.. ·I· .,,.. , '· . 
. -:· -z . ''t". . .. • .: . 

. . '" ,',;.:·:·: -·~:: D-8 
Department of Corrections · .: " .. '" ,.·:. -.· .:; ."Office of the Attorney General 
Attention: Sharon Joyce .. · ' .. , .. Attention: Manuel Medeiros 
P.O. Box 942883 13001 Street . . 

... . . . ;'•';.'. 

· .. '. 

. ,_ ~ ... 

. ' ' . ·:.~·· '·, 

. .'(·,-. ' ... : .... 
.:~: ... - . :. 

. . 

sacramento, CA 94283 · Sacramento, CA 958~4:· ,;, ·: ~ .~. . . 
. • .' .•' ~ • '1 ,.~ ... -, • - :· :J: . . .. ' . 

CountY of Los Ani;ieles Los Angeles CountY $h~tiffs,Depar:b:n~nt · ._, 
Depa,rtment of Auditor-Controller Attention: Leroy Baca'· · · · · · · 
Att~i'.1fl~n~···1r-~,:.'na~ .. ~~~if · .. ·: .. · . .-. '"·-''. -. .... _ 4?09.Ram9na Bouleva~ 
BOerwest1'emple:Sife@t;-Su1t1:1aoa .. , ... " .... _ Monte".~'Pai"k O'A··e11s4 . 
Los Angeles·, CA 90012 ·' · 1 • · ·c · ...... ,.,~\ 11.rf?.¥,,. ·" , .. ' " · 

Riverside C9untY,.:sh~rlffs Accounting 
· .arid-i;Jnanqe,J:~.4r¢j~Y: ~. . .... ··,. _, · 
Attention: Robert Brool<S ·"' ... · 

'4095 Lemon Street · ,.,. :•, ~: .-,._,-

Riverside, CA 92502 

Department of Justice 
Attention: Gary Cooper 
4949 Broadway,_Room G114 
Sacramento .• CA 95820 

Mandate Resource Services 
Attention: Harmeet Barkschat 
8254 Heath Peak Place 
Antelope, GA 95843 

- MAXIMUS . 
Attention: A11an Burdick 
4320 Aubum Blvd., Suite 2000 · 
Sacramento, CA 95841 · 
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Department,Qf fin~n<?e . . 
Attention: Torn Li.ltzSnberger 
915 L ~eet, slh Floor 
Sacramento, CA 95814 

Callfomla state Association of Counties 
Attention: Steve. KeU 
1100;1< stfee~ $ulte 101 

· Sacramento, CA: 958-14· · 

Spector; Mlddl~tOli, Youn·g; & Minney, LLP Yolo.Counj:y District Attorney's Offi~ ·. ··. ·. 
Attention:· PaulMinney :' · · . . 'Att~rttloii! · Fr~nk·:MoGulre ·' ·: · · . · · · · .. 
1 Park. center Drive P~cf'8oii'144e .,,;.;? ., · · 
sacrament~ QA 95825 Woodland, CA 95776 

·· :;r~-tftqJ· ~ . · .... ~. ;~r.r. . ;r. .. :- .. 
Reynotds1:oonsultiiig'cC3roup, ·Inc. ; · ,"' ... '.~ · ·'' . c~fifcifnt~·-~1~ ~ti~Hff's ASsociatlon 
AttentforifSatidy Reynolds .. · · A',u~· ':tio ":':J~n Phllll ' 

0 B. 98 · · · ,... . . ..e·.a-Doiu[,s· '0··7--""·;··-ps . ·. • P. . OX V0 '' · · · . ·c·: · .. · i;>U" ~ Su 
Sun S!iY;'.'GAi92586" - '. . .. ., .... ·' w~~~G~~Mf c~ ~5~9~;·· 
State Controller's Office . SB 90 Coordinator 
Dlvlslon of Audits . Auditor-Controller's Office 
Attention: Jim Spano . ·· · · . , . · . -Riverside 09\.lntY $heriff's Department 

. aoo capttol Mall, suite' s1 s . . ·· ... Attention: :Ma'rl? ~l~iilii~'· • "; :" . · 
Sacramento; CA 95814 '· ·· · ··., .. 4080 Lemon street, 3n1 Floor· · · 

..... ,.,)':' ,,,, ,, .. Riverside, CA92502. 

Shields Consulting Group, Inc. 
Attention: Mark Shields 
1636'36111 street - , · · · 
Sacramento, CA 95816, 

. ·· 

Wellhouse and Associates= .. ·: · 
Attention: David Wellhouse 
9175 l<iefer'Baulevai'd, Sul~ 121 
Sacramento, CA 95826 

Mandated Cost System$, Inc: · 
. Attention: Steve Smith 

2276 Watt Avenue· 
. ···.;:,~Sacramento, CA 95825 ··. ···: ;: :· · · 

~- .. _-,, 
' 'ii .'•!" .. ~ ... ;ft~- . 

. ~-~ . 

j • ••• 

·· ... 

' ·~· .. ~ . 

. ··r:.' .... · .. 
: -; .. ··,· , , _ , I .·•. .f I : • . 

I decl.are under penalty Of pe!jury 1,1ndett~~-·\~ws of the state of O!i!lf9rtila''that.~e foregoing 1s · 
true and oorrect, and that this declaration was· executed on t:iecemller 18, 200i at Sactamentof, 
CSllfomla: · 

·.·. ' . :. 
-~; ~· . -· .. ·· 

! ~-. 

·. ~ .. 

·~ ·.: .... 1,-'.~ \ : 

... _ ., 
·:-···· .. 

,~ -~' 

.•· '<f\, . .... " ... _.' 

. . 

". 
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Arr'Ac'1m{£N ~; ~- . ·. ce:PARTMENT OF FINA~.9! .a1i..i..·P-"'4A~vs1s 
_.:'~M . • • "f 

0
1 ... ·.·=::);f"!'·.:·.· .. :; .. · ~~~·~r!;:;~ .. I •• ••• ··;- ' .: ... : '. ' 

AMENOMl;NT DATE: July 3, 2001 · . :·'BILL·NUMBER:·se 83. ';i:, ... 

. POSITIONi ·· Oppose . . . AUTHOR: J. Burton 

·~;LL .siif.ih\l!ltY: F.,.n:k::T.ri!>si'~ C.,.,,;i~I>!' . • .. ' · . . • · . ' , . . . 
. ··._.:i • ·.,· ..... ,:··_.;; .. ~ '.; ._ . .. : .. ~· -~··.··· ·_,.· .. -.. ·• i~·· .. ~r(·:~· ::• .. , t: ........... • .. · 

This bill would ·allov.f an lt'u:iigent·. oi>nvlCt~~ Be~~#.·i~. ~~µ,~~t:~::#?~-ap?ol~ ·coun~l .fq'. a post'l -.: -· 
r conviction DNA Invest lg ation and, If approP,Q~~!i!1 ~o fllr '~ rn~~oiHor t>NA testing, . · · · · , 

_ _ - ., .•. :··., ·. · · ·· .. :·.Ji.~· :r;/··. .:. .. ·~·-
1 

- .,~.·. h• 

. FISCAL SUMMARY: .... ··.·" .. ! . • ·.· .• ' ,, .• · ••• • ... . ' • . 
J " -·;·,· .. ·-; · • . I ... .,'- •. " ' ·,.f r ',1.,·1· ,:- ',j~ .· .• ~-. ". -•," .,·,, ·" 

Judicial Council staf,f lndlcateHh.~ arw a;~ts; to th~ cQQl:i+.,!e'su.Tµ,~Q:·trotfi lhiS>hlll:would be minor and c?!Jl~ ... 
be met within existing· resources,· - · " - ' · . ~ ~ - •. "-j<J -. l 

By requiring that counsel be appointed to investigate and, If appropriate. file a mo~ion for DNA testing, this.· . 
bill would result In a relmburs~bl~ state-m~ndi\ed local pro9ram. Since it Is unknown ho.w many Indigent, 
convicted people would request peSi~corwlC:llon .Q.~t{t~.n·g, we ere unable to estimate ~e oo~ of this · 
mandate. . • · .. · · -· · · 

poMMENT~ . . -· .. , _,•;. 
I • ' ~.•• ' " • '•' •, t,, • • • : ••,'' • ~ ~· • ' : .. ' • ' M • ' • 

The Departrri.~rt of Finance Is opposJ•1d t'~.thl•'tne.a$i.if.tH1lnce·it wo4ld create.@.reirribursable state- . 
mandated' local pi'ti~l'iilm. -. ·::: .":". .. . . . 

. ln·adc;litlon, we note tbat the 2001-02 Budget Bill, as amended by the Budget conference Co.mmlttee, 
· · includes $809,oeo for ttie Innocence Protection Program, which would establish a two-year pilot program to 

assist .convi¢ad pen;ons in preparir;ig the motion to request post-conviction DNA. testing. As such, It Is ·; 
; A 1•pclear.wheth~r there ls a need to provide court appointed counsel tp in\'lestlgate an~ file a motion for' DNA· 
.., ·estlng at this tlme. . . . 

Existing law: 

• , Allows a person convicted of'a felony, Who is currently imprisoned, to flla a mcitlon requesting DNA 
testing. · . . · . " . 

i'• 

.. 

' -

. . I • . Provides that the court may order a hearing on the motion and requires the trial court to appoint counsel·~-.,.:__ 
for an indigent person bringing such a motion. · · · · -

•' 

• Requires· the court to grant the motion for DNAtesting If specified conditions are met. 
.· 

. . . 
This blll would clarify existing law regarding the precess fo~ requesting and appoint[ng eou~el for an . 
·indigent ~nvlcted person who requests DNA testing by requiring such an lndlvidual to make a written . 
request for. DNA testing to the court: This reqtiest mu'st contain specific information regarding the relevance 
of DNA testing and whether or not he or she has prelllously had court-appointed counsel for this purpose. · 

. . 
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l)l::G~ l!l-U 1 '!UI:: Ub: bU t'M IJet"l' Ur " J ~f\Ntil:. ~HJ\ NU, 
. . ·(2). .. ,,/it .. :;.;/'''~ _ .. , .. 

.. BIJ.;L ANALYSIS/ENR.OLLED.BILL REPORT:-{CONT!NUED) .. 
AUTHOR . . . ' .. :~~ .... ~'t}7,,!'J~~ENTtlATE 

r. Ub' 

-Form DE..43 
BILL NUMBER · 

J. Burton . · July 3, 2001 SBB3 · 

lf th~ court determines that ih"e indlv!dual Is indigent, and co1,1.~JJ1~& n.ot prevl,ously been app.oint6i:! for this 
. purpose, the court would be required to. appoint oounsel to h:ivesttgate, ·if appropriate' ·file· a motion for P~ · .: · 
testing, a.nd rep~serit the bon\11i::ted person for;.p.J.1Jp1;:1ses.qf ~btaining DNA testing. lf'the court determines·. · 

• it.at th~ tndividual'is lndigent •. and counsel h~sil>een.~p~qjrd~:f~ft~1{P,~ry>o~·~ iri 'tha,·_past, ilie court could, . 
at Its discretion, appoint counsel for the purpose cf obtaining ONA testing.· · ·.. . · . . . . . 

l . . . . . • • . 

. This bill w~uld also specify that if the court. finds that evidence was subjected to DNA or other foreij$ic' ~ · • . -· .. 
testing prevlot:isly ·by el~her the proseo.utl!::i~ or def1<;f)~~1~r~ ~Hrt w.qi.il~ b~ .~~ul~d t~ DTde'r the party ai · 

· whose request the testing was conducted to proVlde alf parl!es· With access 1o the labbratory ·reports, 
underlying data, and laborator}i notes prepared In connection with the testing that was previously · 
conducted, ·· 

.-·· ,I • 1\1:"1 .•. 

• , 
1 ~ -1rfz1J'i\ .. ';' · ' ., , .. ·:· 

.SO 
LA 

. ... , . : .1~:11,·1:.~. -:· .. · '·····"~-:' ~i 

· .. ·1i:1~caHffi~actey Fts-eal'lfearL:.: '-: '" -:, · 
(Donars In Thousands) Code/Department 

Agency qr Revenue 
• Type 

0250/Judlclery · 
0450!Trla\ Court 
'0820/Justlce 

CO PROP 
RV 98 FC 2001-2002 FC 2002-2003 FC 2003-2004 

.. 

SO . No 
tfi:"" No' • . 
LA No 

;•. ,. __ 

" .c ~ ' 

.,.._ .. 
-~· . 

·-·~·. 

.. ,._· 
.. · . ~ ·- · ... ·.~ .... _ , · ... •'•\ 

DEC-16-2001 1s:16 

----No/Minor FlsC:al lmpaot----
·r ~ ·: · :No/Mlnl)r Fi!!~l l.r'rrp~\'.)t-. ----

See F.lscal Summary 

j" 

. ' _, 
..... "1 '! .. 

... . 
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Mailing List ror County-of Los Ange·l~s test Oaj_m . . EXIITBIT G 
Commission on .. Sta.te M:aO:tilf~fClaitn"Numb~i1cSt\ic-o'l-TC·08 

Mr. Hamieet Barlcscllat, 
Mandate Resource Services 
8254 Heath Peak Plaee 
Antelope, Cat!fomla 9S843 

Mr. Steve Kc:ll, . 
Caltromia Staie Association of Counties 
1100 K Screet1 ~1dto JOI . 
Sacramento, C;i,l,(fomf11- 95814 

Mr. A 11an Burdick 
MAXIM US 
1 1Aub,uf.l'! .. E!I'!.~·• S4[1.e 2000 

· Sac:ramenti?. .• C~J!~cnda 95841 · ·· 

Mr. Steve Smith, CEO 
Mandated CoS1 Systems 
2275 Watt Avenue, Sulto C 
Sacramento, Cailfomia 95825 

9·1 
· Mr. F1'11nk.Mc:Oulrc 

1:· .• 

Yolo County Dim;i A.ttomey's Office 
p; O. Box 1446 . . 
Woodland, CA 95776· '" " 

I Dary Cooper. B~;~~t Chier 
Department of Justice 
4949 Broadway, Roam 0114 
Sacramento, CA 95814 

.... , "·.·· :·.· 

Mr. Sieve Shieids;- ,. . · 
Shields Consultlng'aroup; ili.b, 
l_SJ6 js"' ·s1ree1 
Sacramen10, CA 9S8 I 6 

FEB-15-2002 12:05 

Post Convictioni DNA Court P.roceedings 
' ·'. ·:.7·~~~;-.. ·' : ' :_::.' . 

' -. . 

Ms. Paula Higashi _n ~JI, . . . . ·' 

.. - ··.~; 

..... ,i., . 
·., ............ 

·~; . . . . . 
. . ~.~ .-. 

;:_: \ 'i' .. 
~.:·--~~\~.·~; :~;·: )-' 

Executive DI rector o~ .llf!"' 
Commission on Stato Mandates 
9BO Ninth ~-ire~ lil!o!ill!. ~00 . . 
Sacramento, Catliliini8 95814-

Mr. Jim Sp11110, 
State Controller's Of!ioe 
Division. of Audits ( B-~) 
JOO'Ciljiltol Mall, Siilti:i 518 ',., '''.'' 

· ·. Sacnunohto; California 95814 
'• ": . i '' ,... . . 'j::·.:.: 

Ms. Sharon JoxQe,_.,$~Co11nsal,; 
Department of Co!TClltlons 
P. 0. Box 942883 • 
Sacram'i!rtlo,' c~ ~42i3~oo 1 · · ·· · · ' 
' ' .,. . . .... ., ·: '. ..,. t: ·:·· 

Mr. David W!!ilhause 
David Wcllhouse,&: Asaaciatc:!i, rife. 
917S Kld'er Blvd., SuitclOl 

···-,· 

. SilcrBiiienfo, 'CA '95826. ·:J ••. , . : · > · ·. :!·. 

Mi S~dy Reyniildil; President· 1 ' ·"'·' · • 

Reynolds Consulting, Inc. 
P.O. Box 987 

. sllj\, qryf c~J.~111:n.ss~,, ••. 
:s. ~ ·i~· ., . 

M&. sci'Bii u. Phiillpt",:e.xaautlv~ oire'oior· ,,, , .. 
California State Sheriff's Associallon 
P. 0. Boll 890190 ·':' · ..... , ;-t ' ' ... · ... , .. 
West Sacramento, CA 95898 

. ··" ~ . Ji:·.~·· • 

.. t1jP~~i~~f;ri;~'f.r!~~.!r~ A~si . '. 
915 L. Stroet, 511> Floor · 
Saaraml!htoi CA'.95814 ; · · . ·'.! 

. ! . ' ' ~ . ' '.'• ~ .. 
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Mr. Leroy Baca, Sheriff '1 
1• · 

Los Angeles County Sherirrs Depwrie~f · · 
4700 Ramona Blvd. 
Monterey Parle; Califomla 91754 

. ~~~~e~;,-~~~Z:"' Prr,side11t 

. 5252 Balboa Ave., Suite 807 
'san Diego, Caltfuinhi 92 I l 7 
·,·. 

Mr. Olenn Hw, Bureau Chief 
Stit!i Cbnll'Oller's ©ft'ice 
·Division of Acoounl!ng & R.eponlng 
3301_,c;:,$1t9!1J;:S!!Jtc 500 . 

.. ~ac.~ento, Rf!lll'Qmla 95816 

Mr, ~ob~n·.~ro~~! ~laff.AnaJyst ll . 
Rl\ietsid~ Count)' Sheriffs Aai:t & Fin. 
4095 Lemon Street, P.O. Box 512 

', R.lve!Sfdo CA·92S02 
·: .::r:v ··.!t' ~ •!' 

• •i .•' .... ' ':·:l '~. : ~··I 
Mr; Paul Minney, · 
Sp.ector, Middleton, Youns: & M!Mey, LL.P 
7 Parle Cen~r Drive 
· Sadritiient61 'Callfomla 95 825 

.. - • . ... 

Mr. Matll."Bigm'ah', SB90 Coordinator 
Audl1or-Controller 

· ·' Riverside Counl)' 
4080 Lemon Street, 3ri1 Floor 

. ~tr;~ralc!~. C.4,,~SPJ, . 

''· ····:.•f\ .. ':-i'• -,.JT •!1 ' I • ' '· 

. ~1; ~u.~pp;~li~ou, Senia.r Staff Ano.mey 
·oepa.rtmenl of' Finance · 
9 \S L Street, Suite 1190 

· · Sacramento; C·A-95814 

·-~ I. •. "] 
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j, TYi.SR. MaCAULEY 
AUD lTOlt·COl'l'l'llOL!.Slt 

~ -•:r : .- .. i.I, • . 
-..... ·'. 

...... -

, ' •; ,.f ' ... ! 
0 

~·: ,• •r ' ' '~' ': "' l 

PEClARATfQ!"·qF''S'AAVIt'g ·· ... ~. :: 
' 

STA TE 01<cAl.'1FbiWl~!.$~~n~:9_fLos Ang~les: .,... .. . , . ·· 
' . . . . . ' . : " ; ' t j ' • . • • • • :. ' ~,:,; :\: ~ i: : - i 

Hasn11k Y·li~'fiob~~~·:.~st!l{t)s:",'.f ~ '!Wd;at all times herein mentl1;ined h.111~: be~l{a.c;l~~~en of !he United States and a reslde!i,t· ~f'the· 
County of Los Angeles, over the age of eighteen years and nol •:pimr. .. tQ nl:ir. ln~W~¢ in the within action·: that mf f>iislness 
address is.603. Kenned! Hahn Hall of Administration, City of Los A.ngoles, County of·Los Angeles, State o(Califomla: 

., ·~ i~t'"~ .. ;;,_tl·;.-.,~~·t·~i·{"~···~-~:~~. -': ~. _. •; .,; ' - ... . 

.. 

, rl\4~!P.ll.·th~J!lh.~,iir Feb01.ary 2002, hai:YeCI the'ldtaaliiid~.·,. ·· ·' · ; .. : 
.. \•11.;i~~-.. , ......... ·.~. ;_:- .. ·. . ~ .. : ... ·'."\;/~':.<~_-·f~ ... ~·-.:~r.;e:.:··. . . . .. ·. 

Doc:u~ents: ·Review ~f;/:~~~7·'~1~0),, Comr:nents: L0s Angel~s, ~gU,'!IY·~iNt~:c!,1#,~'. ~~~.,Conviction: DNA .c~~rc'_',~~.¥/iiiig( ·'. ~) 
[CSM 0 l • TC-08]; lnallldlilg o\1'pbge'letter of J. Tyler McCauley daieJ 21111102, and a 4 page attachment, all plin11an11d CSM1J I. 
TC-OB. now pending berore the Commission on State Mandaies. · 

u on au 1nce ··lt:d'"Pju.f'(; '"Ifs;:e~1···n;t11"·~nac:hmeni hereto n~.1 b '.· ": ··: .. ·,I:"_~-· · · .. · . 
p ·. ~ - .·:~.:";.-,~~'- -.~··i::.·."1?·;'· . ... ~. ~~.~·~. ·.''i ... ! .. ··:·:~~ i.' :-·1.1 .. . 

[XJ . by.trznsininlri$';~(#1~;J19ii!~·~~~doaument(a) ll~~ve·~~#~'.$ ifJ~~e&~}.~t(onh below on this d!!J~. · 
Comml5slon on Seate M11;11da1c.f· FAX as well ~ma.II of orlg'iniils •. · · 

( J by ~~acln.g [ l.~~;~~es C, !~.rl~U\al thercofi:nciloae1t11!1~!1.~,!!J~~J1Y,llig~~ .. ~c!ire.~.e4 as stated ~n the ~hed . 
mailing llsl ·: · .. . · ,. •r'-'' ·,,,· .. ,:.,:-' .. ,, · ... , ,;,. _ · 

•• ·• : .. ~ 0 
•• : •• ·,, ,:;~-~->:'.·.·:.:.-~~·,) ,' ~ •• ,_ ,, ·. "•i '• ~~ • 0 

M ~.~ .. ~.' • "1. ;• , 

[X ) by .placl,i~·the·dQtj4itjJ,p.~;~. lj~~ above in a sealed mveld~O'wi'di poiimge:thereon fully prepaid, in the United..
S1ates mall at Los Angeles, California, addressed as set Corrlt below. 

. . 

:• ..... , .. 

( ] b)'. p~rs9n,f.1Jl)',_~Q.llv;r,t11~ ~!l.;li~ent(s) lis~~~~~.~~~<l~FJ?:.~!t~V!i s~.t (~~.j)etow at the iodlca.ted address,. _ ·i'. '! . 
·.1i··: . ~ ..... i:·(Hl..:rr:.J:~·, .. :!~·~11i···.::.:.:~1·:~· .. ·!f.~3, i·,:·::··:t·.····. •. . . }_ 

t;r. ~~. • . ·· PLEASE SEE ATTACHED MAJIJING lilST ~ · .. ...,.~. 
. .· ... ;.,i;·'. ,c.;:'' .. : ... ·: .: : >tit~' . ' •! ~·~~.,,.~,,~:<, .. :.. . . ,, , " : .. 

That I am readily ramttflit'Wlth,fhe biiime5s practice ot'the Los Angeles County for collection and processing of correspondence for 
mailing widi the Unlced Saites Postal Seivlce; and that the correspondence would be deposited within the Un.lted Staies Postal 
Service t!i.~t sam~ d_ay IP.,,µ,,~ ,?~~-~9~rse ofbus~~~b~a,11~~~Jc:uw~,~~:~j 1ac_ ~ .. Pl~~~ .where there Is delivery &ervlc.~ br tile 
'Unheci States mall ~~~tfi~!~eij (~, t ~gular communicll11on1Dy mall l:i~\!!~~~ r,1~~ •. ~f ~~U!ng and the plac_e.s~ )l.ddre~~d. -

;,:t""'.·? _l~1 ( •• : • J ..... -··1:' .... \~:,~l·.~··; .. '.··, 1
,'t . - A;.~' . 

I dei!lilre un~er pena,lty of perjury that the foregoing Is tn,ie~ ~.oO:e~!o .;.., .... · ,, ,,, ,_ · · . •. 

Executed this llm, day of FebNary 2002, at Los Angeles, Califbmla. 

: --·: .. '.,..',. . :, ;:':r .... "'. ~ 
\": •• ' ' ,., •. I . -~ .. ~':/ ·;;·· ·. ·- .. 

. (.-::;l _':_ -.~ ' . " = ·~·· _; ' 

.. -: 
~-..t.r.; . 

··::··· .. . - ',; .. ..·~···""·-··-·-· ,· ,.• 

' ·-~·;... 

FEB-15-2002 12:0B 
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I· 

· J. TYLl!R McCAULEY 
AlltllTORiCOllTRO!-t.Ell. 

COUNTY OF LO'S ANGELES 
DEPARTMENT OF AUDITO~-CONTROLLEJ.l : ,. 

KENNETH HAHWJlALL·OP'·A·iiMiNlSTRATION. ~- ·-
500 WEsT~EMJitE miEET. ROOM 525 

LOS ANOELES, CALIFORNIA 90012·2766 
PHONE: (213) 974-IJOI FAX: (213) 626-5427 

~ebruary 14, 2002 

. :-~· ; 

·~ .. ··' ::- ··: .. '. ·~~:-;., ""; · .. -~,· :··,.-

Dear Ms. Higashi: 

~~·~:.-'!~!;,_ ... -_ ·. 

. -..: ·" ',-~~~i'M:i-1 
.. "? ..... 

.. ; • •.• '-1:•" ~ ; 

.. •; 

,,;. -. ~ .. 
. · ... 

"' •••'-} : • i_..-: It. 

- Leonard Kaye of my staff is available at"'(~'fj )'sf7~8564 'fK 8.ri§\V~~ 'q(ie~tlons :· 
yott003}.'. Ju;_ve 'Qonc~P'l;irik·thi~:.su.bmis~ion~ ··'·''' ,.:,,.. · ·r" . ,, · .-~-- · .. · .: .. · 

. . . ..: '···. •,' '' ' '' :~'" ':+ ::::'.' ' ' .. ,..~~.~· '. :_: . ·: "::~':' ·~::;~~ ~'·.··;;"'.',·" .. ~~' ' ~· ,, ,.'." ": .... ,. 

. .~ -

JTM:JN:LK 
Enclosures 

.. ·-' 
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December 18, '2001 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 · 

,, 

• ''J. l .... ~ 

. . 
Dear Ms. Higashi: .,..,, .. · · :.;J:>'· .,:;;'; 

' ~ -:1. • 

' ' ;;-;._;.:'·. ·~ r l <'.'":' 'j i1~ ;,) ~- :· -~· :;,.X _:.: 

· As requested in your letter: of November 13, 2001 •. the Dep;i_~~~t,Q.~·fln~npe,n11~ ,,.,v!~Wr..cf !ti•·: 
test claim submitted by the Los Angeles County (claimant) asJ(ifi\;n~e, Cohimlesicm to deterffilne· 
whether specified costs Incurred under Chapter No. 943, Statutes of~ 2001 ;1($B.ia3fsuit~ii},'·are · 
reimbursable state mandated co~ts (Claim No. CSM-01-TC-OB "Post.cqryyfctlon ONA·Coun:.· .· · 
Proceedings Test Clalm Amendment"). Claimant has Identified the following new duties, which 
It BS!ler1s are reimbursable state mandates: 

• Appointing counsel to Investigate and file a motion; If appropriate, ror post-conviction 
DNA.te4tl.r;ig .fot lndlg!limb:onvlc;:Jed,persons. .. ,:./, .' ·::.:: ·;/; <·::,, : · . 

•' - I 

• ProvldlH~fi-o\;~ei1b~i~a\j,t;(,.~a~~i£l~e~°6fi~;·~a\r,'ay'·tt~d~-~~·1v~af~~if)rlghts as 
part cf a plea agreement or plea of n~IQ ~.ntendre, that Jh~lr right tc me ~ motion ror 
post~e:inviQtlbr.FONA.:'tes"ng·~j1not'·be walved?''' ·! ·~'t,<r>.~:~··. .:P :. 'i"r.!'!':: , ..... . 

- • • .. \ .. • .. ·.;.= :.~, ": .:,.. '. ''•"·~.:·: .... ;·· ..• •'\~:!~'\'~': ·:· ., ':J 

The Department of Finance concurs that the requirem"·nts of Chapter 943, Statutes of 2001, 
create a r~'rr.~u.r!i~br_s, .11~~;~~~"J~'1da~~~.10,~u~~ograrn. '; ,, ,; p . .' t '· ' . . . ":': 

As required by the Cc~mls~lon'a re;~latlona, wl-."tiJi'i_~llJCllng a "P~o(:()f'Sei'Vlce~·i~·drca'tlng 
that the parties Included on the malling liat whloh aooompanled your December 10, 2001 letter 
have been provided with copies of this letter via either United States Mall or, In the case of other 
state agencies, lnteragency Mail Seivtca. , 

.. ·.:·?:"l:~/' ··i:~:·:1· . ~· 

If you have any questions regarding thl1J.le~i. pleatJG ;cii;?nta,Qt Todd Jerue, Prlnelpal Program 
Budget Analyst, at (916) 445-8913 or Tom lutzenbel'ger, state mandates claims coordinator for · 
tha Department of Finance, at (916) 445~~~3,~1 . . . , 

· .. 
Sincerely, 

Colv~~+t._ 
_ S. Calvin Smith 

Program Budget Manager 
Attachments 

FEB-15-;2002 12:06 
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,,, .. 

,-.;p.\.:~., ... 
.·• . 

.... '1' • \' •• , ~ . (.::,, ··. ·. ,, :•'; .. :-
· Attachment A 

DECLARATION OF"TOOO JERUS 
DEPARTMENT OF FINANCE 
CLAIM NO: OSM•O~'l:TC.:08.:ti·:,~•··· · 1,:·· ·<• , .. ,. 

····.'. ~~\~~: .... _. .. ,. .:~ . .... 
. " 

I •':'"::""'.-I 

.,..,_ . 
I "', :"" "• .... 

' .. 

~ "' .·. '1,' i' ""J:' ' ·:·· ,.·~ ) -' .• t .. -
,. 

··. ;··::::}\"' ·'·: ~-- •· ~ ~ :.~~ 'l''l~j;~1r /~~:· ·: ·: ..... :' ·i '":~ . < .. 

t. I am currently employed by the State of Callfomla, Department o~ Finance (Flnan~k~"-1.Jlf:.: :. ,~ ... '·'" -· 
familiar with the duties of Finance, and am authortzed to make !hes deo!araUon on behalf · · .· - " 

2. 

of:PtnaRc89'·.~-: ... ~ r:.~~'1)·;;:·~;. ·:ti·~~~ ·:"'~·'!':··;{ -··~t\ ... ~-~Y.1x· ·.:..-·:~·!:.'.~,.~->~- ,5:.--·· . ,. ·: · -.- · ~ :-·.: ·· .. ·.,,~"~\ \~;-~:('.'~·''·.- j 1 ·i.. - .• : ·• .. -··i .; .. 

· . · · · ~r£ti·~ . ·<'\-~'!-A·.~~~):'!!"~-~~~-:·!:\ ·/ · ,· ·, 

We con~ur-that the Chapter No. 9431 Statutes cf 2001, (SB 83, Burton) sections relevant 
. to"'lthii9'alalm .. l!ri1tcci:n:ate~1C:ftiote,cHn:Jli•;t~st i0lalnt~1.1bmittQd :l,>Y: c!:;ilm.'n'·~n~.,::" ; : : .. . .. , . "·' _ 

'. . · lhertf6r't'~· dornot ·~statnhe'm ln<tbltl1'd.!!.Phm~~Qii;>,' i. ·«"\ .-.;c, r,.J ir. i"' '\:·, ,,, '~''' ··~ ~" r: : · 
. : -~·.·~·· ·"'3.11 <.>·'~ ,r,\ '"'°1 ;~·1fi.f:· .\·, ri.\q .,~ 1.J •'r·\·· ·1 ~ . 11;,_c 1t~ry.1i:.·<i'~;~·y1 ~~~ ,··;,.,: ... ":.. ~.r,-.. :" , ~·.~··{~- · ··_:, ... :a ·r.:; ~:·., 1 .~ •. : . ·-=~··. 

3. Attachment B is a true copy of Finance' a analysis of SB 83 prior to lts·enactment as 
Chapter No. 943, Statutes of2001, (SB 83, Burton) •. Finance notes that alt~ough there 
may be some local costs are a result of Chapter 943, Statutes of 2001, It Is unknown 
hC!w. "llii{!Y.Jn~i~.~n~.ponv,lc:tet:I peop~.e would request post-eonVlctlon DNA. testing. 

" ·~ ?1.-: :.: • :;. ":. 

,)l:i.?. ...•. 1.w. t .... . ~-n.'!I~ .:r ~la: 1.1"" ~'-1 ·1 .,,..._ :' (t l~ ,. if!~:YJ."' ·~ ?~J.:"·~-t';-1 :~ .. ~.;_,, .. ;: :v··~~ ...... ~::,~~:.i~\·~:!!. ·1~;~ '~r:x>·~·;..:, ,·!-ii. .. . • • . .. ··: .. . . 

I certify under penalty ofpe~ury that tha facts set forth In the foregoing ara true and eorr~c.t:Of" ··:·: ···.1 .. 

~~tr?4~3~~f~n;~~~~~~~l::~1~~~~!~!~"~a~~~ a~;.1~~~~~~~ o;r. 1~!~~' a~~:. a~ 10 ..... ·' ., •. 

" '' "<;.:~~·· -._:..:.>:\ ·.~-~,.:,;'.}.~:~··.:,~.~·, .. ~:;~;,".~:··'·~~,'\;~;~:~.::'' ;'. ... ~~:,~·<· .. :':,:~ .. :~.;~·;:;1,:~.:·, '. ... '< ... , • , ·~> 
.. ~"'\,'""'2~··~.l:·•.\:: !'>•.,.. ·~~'"<-:" ~·~,·~·; •:·:::·.'.j"~~i·",f•~,-.,'.. ~ "f.'."•)J.'·'·~.. ~I ·•'". "" ~ 

. :. ·:~j · .. 

~· ... . ,. • ... ~ i·, .. > :: ; ' . ·" .. t· .... < . ·,, . : .. ... ·{ 

. . "" . ..:1·· ' .. .• , ..... ~-"< ·· .. '.:. ... ·; :i . . . ' .. ' ... ~ ;, .• 

': t" ...... ~ 

·< ... 

.... ~ ... .,, .. . . ,., .. 
~<"-' ;_: .. ,~; •... i::.~t i":· · . .-. ·:-·" :: ..... "!1'~:· .. ~'-:-.-·~"· .··· ~) :'~ f;°i,1'.- ·1.1 ~: .. _. ... -i 

. . . • ..• _-.. -~-... ~1 . . ... , .. ··,.-'" 
·~· 

• ·f ••. •' , I ., ·~'..Ji:· ~:.•· ., • , ;'0 

"! '~·;"" :l::::.·1: .:.r.~:"r:~·,··'···. ·- .. ~-·: .. }", .. ;i.· ·."'· -~:' ·.-.·---:.·:•j:'i~·:·.::~,._ 1·:·· ·.j ·;-.~ .. u~~ .. ,.-..-
,·.1· . 

' - : ·":.. . . ~" .... ··· . -
-~. : ~ ·. . ... ~: •, 

}.' ' 

: -.-., 
" .•· 

' ..... __ ,. ··- .~_·.·-· .. 
.. :4-.• f ...... :,·,,··._; '. . ' ... '. -~"· .. ,. 

,· ·.~-- : :· ... ,·:. ·~- -
• ·~~:;.: ··, .. 1_ ·' 

. ' • t\ ,• 
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AMENDMENT o·ATE: July 3, 2001 
POSITION: . Oppose 

BILL NUMBjiR: SB 83 
AUTHOR: J, Burton 

!.\ • :· t-1' .'· 

BILL' SUMMARY: Foren11fc Testing: Post Convlctl"n ... :\.,.. ·~ :) ~ :::r ·'. ,,. ' ·.1· · ' · ·' · '· 
. • ;;':;.IJ~,;lf=\ :1(, ···.,. :~·" .•.:, 

This bill would allow an Indigent, convicted person to request a court-appointed coU'risel for 1'.post~. 
conviction ONA hwestlgatlon and, if appropriate, lo file a motion for DNA testing. · . 

'' . 
FISCAL SUMMA.RY." .. --·~::·· .. _;.~ .. '"~ .. :\·::.·e" .. '",:·-.;· · · :· . · ·:•"·•.·~.,-... ;'-' · ,. '•\ · .• .,. "·:·" 

~c ~~/··"_y:·:~·';· "';:,:-::-~-a--rl:i~,r(:_:-1·•:"!.~~ ~· :~,i..~·. ! ·r:·~(r ·;; i.:·>·.:~f. ,,..JP. ·~·~i;;:1·r.--,..- "!' ·- ;4~,;:~ ··~ ~ .... ~.~,, -,!".·- -~'·:· ·-

J udlclal Council staff Indicate that any costs to the courts resulting from thls bnt would be minor and ·could 
be met within existing resources. . 

~· ~·r ·. , ... , .• ,, "f "J..t'"• · ·'• •' .,! -1'1 • ;• '.~,, • ~·· • • Q' • 

·• -. ~-!"il ~.~.··~"»;';''". ·:.~'.\ .. ~-\ ,l·. ""1\,,~,.;''··'•i..l··~··.·."-,r .;:,A"'•' ~'b.!.l''r~t1 ... ~.!'J:'\ff··~~1··.·:·1:,;·1(·J'·' 
By requiring that coul'l8eHS1''a·ppoiiit~Cl'ta lnVl!istrgate' a.MJ,tM·appr,epr.1~t•i f!Jtil mottcnitorEJD.NA·teJtlng, this 
bill would result In a reimbursable state-mandate·d >li:ic'al~~rliiTii ·-Stric•,\ltAlli.1:1l'1knowrt1,J:iQW.rnany Indigent. 
convicted people would request poat-con11lctloi:i ONAteallng, we are unable to estimate the costs of this 

. ;::
0

::~TS·:'.£C:J·1·; ;;;'~E:.' : ~~~:: ~:;7;;:;::,7;c:::: :::'.:~:r~';,:: :it"::F:::; ,. 
The Oepar1ment of 'Fin~·n;·'1~· .. ~~~~sed·t~· ~hi~ ~:~1~;'~1n~'·it-:w~~1a·~~~~t~ a' r'~i~-6~r~atlit atai~ . 
mandated local·program .... :··:- ·,"·"~··r:y· ·· · · .,,,:, ....... ·"'W"·a',..'.•,•'<•: ., ...... ,. .... , ... ··r·i;"'' .!!'';., .. , ... ,, •.. ,, ••. , .... . 

- • • ; - '" - ·. •' ., .._ -·~ f; . ' '"""' 'j, 1' • I ! .,,...- .• 

· :~c~dJ~~o~~~oi0~~i~~~J~~:o~~~:~~~::~:ir~~:~~~.~:~~~!1~i~\\~!!~~:~ti~~~~~~.t~· 
assist eonvi~ed persons in preparll'lg tl'le motion to reci\Jest post-conviction ONA testing. As. such, It Is 
unclear wl'.\ether there Is a need to provide court appointed counsel to investigate and file a motion for DNA 
testing at this time. 

Existing law: 

• Allows a person convicted of a felony, who ii currently Imprisoned, to file a motion requesting DNA 
testing. 

.. 

=9 

e· 

• Provides that the court may order·a hearing on the motion and requires the trial court to appoint counsel ..... --!._. 
for an Indigent person bringing such e motion. 

• ~equlres tne·courHo grant lhe motion fC?r ONA tasting If specified conditions are.meL 

This bill would clarify exist_lng I.aw r~garding the process for requesti.ng and appointing counsel for an 
Indigent convicted person who requests ONA tesllng by requiring such an Individual to make a written 
request for ONA testing to the co~rt. This request must contain specific Information regarding ~he relevance· 

. of D~A testing and whether or not he or she has previously had court-appointed counsel for this purpose. 

Analys Principal A')'I. .. ./ Date 
(02.11) T. Jerus {..} . __..;,,.-; 

Governor's Office: 

Bil! ANALYSIS 
:SBB3·1B3B docCG 7110/011:26 PM 

FEB-15-213132 12:137 

Data1 /11 Jr; I . 
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Position Noted,_...,...._ 
Position A~proved ,-/ 

Position Disapproved 
Form OF-43 (Bey 0319!5 But(\ 
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FEB-15-2002 11l2S . . 
BILL. ANALVSISIENROLLEO BILL REPCRT=fCCNT1NUEIJI ·. 

BILL NUMBER. 

J, Burton July 3, 2001 ..,.. ·. · • SB 83 

9 1-ie oourt determl~es that tl'J8 ind\vidual Is indigent, and counsel h~s not previously ~~n 1pp0Jn~e~·for·this 
r-i..,f'Pase, the·court would be required to appoint counsel to investigate; tr ippropri.ate file a motion ror ONA .. 
testing, and represent ·the convicted person tor purposee of obtaining ONA testtn·g. If the court determines . 

• · that the lndlvldual Is indigent, and counsel has been appointed for this purposa In the pHt, the court could, 
' at Its dlscreti~. appoint ocunsel for the purpos.~ of obtaining ONA testlrig. · · . . . . 
I . . ' . , 

This bill would also specify that If the court finds that evidence was subjected to ONA or other forensic 
testing prll!viously by either the proseol.ltlon or derense, the court would be required to order the party at 
whose reciuest the testfng was conducted to provide all parties with 1ocess to the laboratory repons, 
underlying data, and labcrata~ notes prepared In ccnneotlon with the testing that was previously · 
conducted. 

so 
. Code/Oepartment LA 
Ag ency or Revenue co PROP 
T~];!e AV 98 
150/Judlclary so No 

· ~ So!Trral Court I.A . Nci 
0820/Justrce LA Na 

el 

9, 

· FEB-15-2002 12=07. 

FC 

{FlscaHmE!act b~ Fiscal Vear) 
(Cellars in Thousands) 

2001-2002 FC 2002·2003 FC 

. ' 

233 
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No/Minor Fiscal Impact 
Na/Minor Fiscal Impact 
See E!scal Summa~ 

99% 

Fune! 
2003-2004 Code 

0001 
0001 
0001 

TOTAL P.07 
P.07 
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... , EXHIBITH 
STATE OF CALIFORNIA 

• COMMlSSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

·;~ . ,'I.·.' . 

,. I ~ 

· SACRAMENTO, CA 96814 
.•. Ne! (B1B) 323-3662 

(B16) 440-0278 . 
• ·11: asmlnfo@csm.ca.gcv 

9, 

'{'I• .. ' ,f· 'i' "t , , •d} , ,. 
• j •.~·,I" 

. ~ , .. ,. •: ·:· 
. . ' ~ (' r 

' ·.'. ~ , .... ii .;-r ... 
Augusi 21, 2003 "'·,'T; 

LeOrtard &:aye;'Esq~:···if · · ;.,. -,.· · · · · 
Cotliicy,of llis klgeies · : ·: .. . · · ": 

... ~ . ;- \" .. 

Audimt-ComtC>netis"bffice · : · ·' "., ... 
.. , . ·n: ~t • ·.~Ii.! 

( . ~· . . i::·_ ''ti' .. ~: 
Kenneth·~li$.rtii)fi;4..'dmijj]M~tio~ ;. cr ~. 
500:West·'l'enipl~'Sfteet?~Bm s1SW-:t'' ,, :if :H 

LOs A:gheles "Ca 900iZ.2'7~661· · '('· · ·~ ~." :.· · ~.: ·· 

I - .. ·., ·,-,; . ..; .. ·., ) 

' J/·.:.·1·~-r . . · .. :_ .. 

And Affected State Agencies and Interested Pa:rfte~ (S~e Enclos,~d Ata.~linifA!t) · 
- ---·:· .:·· .... .,..:d~·:J -! J ... :~ '· t1~4 '· •.••. 

Re: Post Conviction: DNA Court Proceedings- OO-TC-21 and Cll-TC-08 
Amendment. County of•LOi Ahg&e~·. cfafmhri't. ·. ,.,_ .·>:~· ...• , . . I' • :•· •.. 

Penal Code Sections 1405 and 1417. 9 as added by Statutes 2000, Chapter 821 
and.amended by S~tutes 2001;·Chapter 943 ,. :· .i-'·. 

Dear Mr. Kaye: 
. ; . .. ~,:'!' \. . \ ·' '\ \t' . . . 

For its analysil.i of this test claim, staffrequestsadditional information~l~~~.t)l~ 
following issues: · . . · · :.:· · :; :i 

l .. Sheriff's Services 

· • Crime Lab's Electronic ~n gf ~to.$! ¥,go/ile.·_ ~;p~city,.~PWVi~ 
documentation of what is hefug Ciamied:1 ·nm~b~ the'mol:l:&ie fuid how 
it is used. · · 

• Distribute State Attorney General's Office Recommendations for 
Compliance with the subject law and in particular the evidence retention 
conditions to ensure suitability for future DNA testing. Specify and . 
provide documentation of. what activities are required and are being 
claimed; 

• Required to maintain proper storage procedures in order to retain and, 
preserve evidence with biological material in feloµy convictions. Specify 

. and provide documentation of what activities are required and are being 
claimed. · 

~95·,. 



r' 

•; ... Mr. Leonard Kaye 
August 21, 2003 
Page2 

2. Fimding 

• Have funds been appropriated for this program (e·.g., budget act) or are 
there any other sotirces of :fmiding available (e.g., gr11-Dts, demonstration 

· projects, reimbursements)?. If so, identify sources. and descnQe. level of 
t ,( . ' I• ~ 

support. . ' ' ' ' ' ·' 

If youplan to amend this test claim, please provide the requested inf~ticm,c;>.n.t,h~~· 
activities in the amendment, If you do not plan to amend this test cl~iW'-'pl•: Provide 
the requested information within 30 days of the date ohhis letter1:;1 ,Pl~~,~t"YQWi\. 

. . ' . . 
response to me and'provide a copy of your response 1Q.~!',.~/J1J;l,Qjljpjf~~1 ;{GJ\ll:•i·•·!· 
Code Regs., tit.2, § 1181.2, subd. (b).) The Dep~.o,f~ij!Ji"'?~.1~::~~ ~ta1;e1,::, 
agencies .will be given an opportrinity to comment on .yotir respo~: pefure ·an &ruu.w.§.is .. : . 
is prepared. (Cal. Code Regs. Tit.2, § 11~3.02, subd .. (b).) 

·This mattei·wili'b{"~;,~:i~ ~-an-rlli~g~·~ve·~~·~ived.' ""''-· · .... ·.·"';: 
,I:~•• .-·3.~.,. • ,.~ ,.,:fl1,1 :-.: "' . I• ··1' • • .. j ·s~~~~~"4f·,, ·.'"< ....... :·. .. .' :· "'i'•( '" 

If you have qlieStions,- please co~~),AA ~t"(9y;) ~p-Sf,10., ,, , .,,,.. ··" 
........ 

',_'.: . \ . ·. 

' ' ·" 
'. \, , .... ,. :·-~~· .. , ~ .... ,, .... _,.. . :: ;i~ 

·~· . I 

. '. -;i. ,: . ,-.,. 

' \~ .... 

• ~' • : :;". • • ; I 

l"' •. /'• 1 ... ~. }~ ... l • ;.{ .. ~ 

... ~ .i, • 

""·. ... ., 

j ' ... l 

. ·· .. . , . :~ . : ·, . . . ~. 

" .l .,, .. ·; ' ~ . ~ "" f; 

... ~· ·~· .. . d ";,_ -• 
' ., ·:: .. ·.· ... i 
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Malling Information: Other 

Malling List. 

Post CqmActloli: DNA Court Proceedings 

:'". ... ."'l• 

-··-. ·.~ - ~~ '.· 

TO ALL PART.JES AND INTERESTED PARTIES: 
-···~.. . -·· ... ... ....... . ..... ,,. ~· ............. _... . .. , . ,- • -~ .. - -,. ....... ' . ' . .- .• ,:1t'!'. 

Each commission malllng llst,1~~.o~t1~u.oµ,~1y upd~~ as. requests are _recel\ed to Include Df:.,l'l)o~ .. ~y ~1p,r ~~l'I 
on the malling llst. A current i'i\Slllng·.Hsf Is prcl\(detl·wlth commission correspondence, and a copy of the n~ntJn~Jji;ig 
list Is available upon rsqu~t at SQY tim.e, . ~capt.~ pl'0\4ded othei'wlse by commission rule, when a partt ?!; \nt111~t~ 
party files any wrttten materiel Wlttilttle·commlsslan concerning a claim, It shall simultaneously s~~ ~~~9.P~(df t!iB,,WjUen 
material on the parties and Interested parties to the clalm Identified on the malling list pl'0\4ded by the t:ommlsillrin. (Csl. · 

eod~_!~:.·_11~:.2·.~ 1~~~ .. ~'.) _ .. -·- . ... .. .. -~- . ... _,;.:;:.r.:;:,::r···,;·,·i:: -.;- . 
Mr. teroy Baca 
Los Angeles County Sheriffs oepiirtr'nerit' ·' .. ' r 
4700 Ramona Boulevard . . ; .. , , 
Monterey Park, CA 91754-2169 · · 

Ms. Pam Stone 
MAXIMUS 

· rh ,. 

4320 Auburn Bl\d., Suite 200Q .. 
. Sacramento, CA 95841 

9, 'M ·f'Hattn atBiiik filif· 

el 

Si' 9 .. SC·· 

Mandate Resource Ser.ices 
5325 Elkhorn 81\d. #307 
Sacramento, CA 95842 

Mr •. Jlm·Spano~ ··"· 
State Controller's Office (B-08) 

DMslon of Audits 
· 300 Capitol Mall, Suite 518 

Sacramento, CA 95614 

Ms,·Anniiitie·Ghfrin·· · ·· · · 
Cost Recovery Systems 
705-2 East Bidwell Street, #294 · 
Folsom, CA 95630 

Mr. steva smltfi 
Mandated·Cost Systems, inc. -
11130 Sun Center Dr1va, Suite 100 
Rancho Cordova, CA 95670 ·. ·• · 
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(323) 526-5541 

(323) 0()().()000 • 

. (916) 48~102 
.· ;• ·-

(916) 485-0111 

. (916P2i~1350 

(916) 727-1734 

.. , .............. 

(916) 323-5849 

(916) 327-0832 

(916) 939-7901 

(916) 939-7801 

... 
(916) 669-0886 

(916) 669-0889 
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Ms.~~.J.Pa.n· IJ~P~fil!Jl~:~i~~~'-; ' ... vi;··~:~.·~·- ":~:~t~. :~l~ --: .. · ., · .·.'.'.;s_·~_:::r:t~·-~· ... ~;·,: .. ,:.,:.,: 
cai1fdifi1a stat:~she~ifSi Aii .. s8c1at10~'- -.. ,;( .. -~':':-'·. :·· · 
P 0 Box 890790 
West Sacramento, CA 95898 

: . . . ~ ''· 

Ms. Susan Geanacou 
Department of Finance (A-15) 

915 L Street, Suite 1190 
Sacramento, CA 95814 

Mr.J<itKG...n:t@lri_der_ __ -
Departrrientof Finance (A-15) 
915 L Streat, 8th Floor 

· Sacramento, CA 95814 
• ... :.-· 

Mr. Lea.oal'd K8Ye, .Esq. . .... "- .. 
County of Los Angeles 
Audltor-Centroller's Office P- -.: 
500 W. Temple Street, Room· 603 

·Los Angeles, CA 90012 · :r: ·" :·· · 

. . ......... . ... ~ ........ ~ 
Mr:·-p~~f'MT~~;y- ... - - -- . .. 
Spector, Middleton, Young & Mlnney;·LL.Pc'. 

7 Park Center Orlva 
Sacramento, CA 95825 

M~. tJEitfsi9;~n·-·· · -
Riverside County Sheriffs Office· 

4095 Lemon Street 
PO Box 512 
Riverside, CA 92502 

&1~~-rJra;-;~1 Fi;;;y-- · · 
State Controller's Office (B-08) · ,_: 

DI-Asian of Accounting &.Reporting 

. ..:. 

3301 c Street, Suite 500 ::; .. ·:'' ·' 
Sacramento, CA 95816 · 

Ms. sandy Reynolds : . . , 
Reynolds Consultlng Group, Inc •. 

P.O. Box 987 :-' 
Sun City, CA 92586 
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Fax: (916) 000-0000 " 

· ·.;· Tel:'' (916)44&3274 

Fax: (916)324-4688 

. ;.'''''· ,·.·.··.· .. ; ,·;;?."·",,,,:,•,.;·.:{;··,, .',•'" "' ·,J, 

.... -Tel: 
.f,..., -· .<' ~-- ..• -l ' ; ... ' - ~; . .-: . ·\i::-·. '. 

~~: .. ::::(~1-6) QOO-OCipo, ,,;, .... :~,, 
. '·· 
.... 1: . 

. ... .. ~.. . ... ............. ,.., .•.. ...... _:ta ...... -·~ -~-......... . ·-.-·-· 

Tel: (916)c+,1~91~ .•''.· 

Fax: (916) 327-0~~ .. 
~1.a. ;'.o.· 

claimant 
Tel: (213) 974-8564 

. ;) /' .. , 
Fax: (213) 617-8106 

:' 

~,'."'.o:····.-~·-'.:·· ,,,. . ;··:•.:·::_:: .- .::.-.(9.1 

... ~, .. ~~··~ ·; ......... -.,,._..,.~ :~;='•;' t,i: 

Tel: (916) 646-1400 -' ' . .... . . . :~ 

Fax: (916) 646-1300 

Tel: (909) 955-2700 

Fax: (909) 955-2720 

Tel: (916) 445-8757 . 

Fax: (916) 323-4807 

Tel: 

Fax: 

(909) 672-9964 

(909) 672-9963 

... :· ·;; "· : 

i\)''• .. ~ .... 
,.•.1': 

·• ·.:.r..~·.' 

' ..... ,.: 
; _ •.. :.Jr 
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" Mr. Keith B. Petersen 
SlxTen & Associates Tel: (858) 514-8605 
5252 Balboa Avenue, Suite 807 

- San Diego, CA 92117 Fax: (658) 514-8845· 

Mr. Frank McGuire 
County of Yolo 
District Attorney's Office 

Tel: (530) 666"8400 

P.O. Box 1446 Fax: (916) 000-0000 
Woodland, CA 95776 

Mr. ba\Jd Weiihouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blw, Suite 121 

Tel: (916) 368-9244 

Sacramento, CA 95826 Fax: (916) 368-5723 

Mr. Ste\9 Kell 
Callfomla State Association of Counties 
1100 K Street, Suite 101 

Tel: (916) 327-7523 

Sacramento, CA 95814-3941 Fax: (916) 441-5507 

Mr. Bruce Noms 
County of Ventura · 
Sherffl's Department 

Tel: (605) 654-2303 

800 South Victoria A1oenue Fax: (805) 6n-6747 
Ventura, CA 93009-1540 

e ~s. cindY MonfOl't 
County of San Bernardino Tel: (909) 367-6631 
Office of the District Attorney 
316 No. Mountain View A\9nue Fax: 
San Bernardino, CA 92415-{)004 

Mr. Ash Kozuma 
Sacramento Police Department Tel: (916) 264-6116 
555 Sequoia Paclflc Boulevard 
Sacramento, CA 95814 Fax: (916) 284-7366 

Sgt. G. Bowman 
Alameda County Sheriff's Office Tel: (510) 667-3609 
1 soo1 Foothlll Blw. 
San Leandro, CA 94578-0192 Fax: (510) 667-3654 

Mr. J. Bradley 6urgess . 
Publlc·Resource Management Group Tel: . (916) 6'77-4233 
1380 Lead Hiii Boulevard, Suite #106 
Rose\.ille, CA 95661 Fax: (916) 6n-2283 

.·~ 
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EXHIBIT I 

J. TYLER McCAULEY 
AUD!TOR-CONTROLLl!R 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETI-1 HAHN HALL OF AD~STRATION 
500 WEST TEMPLE STREET~ ROOM 525 

LOS ANGELES, <;:ALIFORNIA 90012.,2766 
PHONE: (2i3) 974-8301 FAx: (213) 626-5427 

' > \ ., :.1 , . 

1 ·· · • ' September i9,'2003 
'. 

.-. 

Ms. Paula Higashi 
Executive Director 
.Coriilnission• orf State Mandates· 
9.80 Ninth Street, Suite 300 
Sacramento, California 95 814 

Dear Ms. Higashi: 

SE? Z 4 2003 
~ { • I 

COMMISSION GN 
STATE MANDATES. 

" Response to the ComfuiSsion·on State Mandates' 
· : Requesffor Xdd-itfonal Information· 
· Sections- 1405, 1417.9 of the Penal Gode · 
AS Added :by Cliaipter s21, Statute8·of2000 · 
Post Conviction: DNA Court Proceedings 

·' 

The ·county of Los Angeles·· submits aiid encloses herewith· additional 
infonm1tlon concerning· the subject claim. ; 

.. •" ·.· 

Leonard Kaye of my staff is available at (213) 97 4-85 64 to answer questions 
you may have concerning· this submission. 

1TM:1N:LK:HY 
· Enclosures 

-~ve~fytruiy yourOs~ ~· 
. . . ... . . .. '. . . .. 

. Tyl McO~iiley " - · 
· Audltot-Conti'oller 

,-• r;• I. 
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Response to th~: commission ~n Statfil.Ma.~dates' 
Request for· Additional Information 

Sectfons 1405, 1417.9 of the Penal Code 
As Added by Chapter 821, Statutes of2000 
- Post Convictiou: DNA Court·Proceedings 

. •' . ::--. ~ . .,,,.·~ .. -· "'.·~~<~ 

sh~ff'·s Picitiemr ,.s-~~ices: 

.'l· 

· • " Criwe .. Lab,) Jtlectronic Chain o/Cuatpdy Mor)ule.. Specify and prov~de --
do.~~Jm1~1.;~~~ti.6if of'w~at is being claimed. Describe the module· ahd :bow it is 
usea. · · 

County's Response 

Under prior law;' the'. Evide~ce $d Pi:c;>peliy Inventory G9i:i1;rQl '-.system (EPIC), 
including the Electronic'".m.1ain of .Qustc;>dY, Module! was· fu,e primary database used 
to track evidence .and-prop~· items 'as.Jtlis e}cpla.in'ed in.the declaration of L. Peter 
Zavala, Administn!tlve :-Man~geii; &~ces·· PJi -Sheriffiis~·'Department, attached as 9i 
Exhibit 1, in pertinent.p~fl:i$®119?lsi .'.l·:- ·.!_; • · ~·;: _;1;.'.:>· ,,, ~ 

~'. ~. und~r .~riot· law; ; EPIC: was· · adequate.· to notify the .. r. case 
investigators of obtaining directi,o~/autliorizatioti - ' -for -· emd!i'llce 
retention needs and that evidence items were also classified as 

-hon¥cjde, generali an.a fotifld·prQ"perty. :· · 
' .. ;, : : ; (' . ~ ;. . ;' .· i . ; ·~ ... . i' 

... the test claim legislation has required Sheriffs Department to 
modify the EPIC database system to _comply with requirements of 
Penal Code Section 1417.9, inclU.ding the following categories: 

a) Category store ~~den~e ite~~ by_ grade of crime".' 
felony or mif!gem_eano1i·~if -

b) Type_ of eviden~e.; biologiqi;il 
c) Distribution of disposal notification as required by 

Penal Code Section 1417 .9". 

1 As stated in the letter of Paula Higashi, Executive D.ireCtor of the Commission on State M~ndates, dated 
August 21-, 2003. 
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Sheriff's Compliance Services: 

. • . ,':'.f~strpwt!~ . ~tt;zt~ . 1 ~tt~~6·; ~(j~~~~~l"8:.:1 '·dJ/i:c~.<· ~Re¢;97fl'!'Ft:idatiqp~ .. J~r 
. , . Co&zf?Jicqipe ·with th~' ~ub1ect. )aw.: a,ndn ur part.icµ}ar ·the, ,.evidence .. x«eWJ,i~lQii · 
.. ~~?P~~9i.11f tO ,.-~?s~~~~tllat .. sui*bifitY :\~I.)utlu-e~D.:t-;fA i~~g; .. 1 ~!>eqff#

1

~,~ 
. pr~v1dd · d

2 
ocum.en,~at1on _c;~t_ .w~~~ :· ,E1r~r"'.1ties . ~~ . requµ;~~ ~d .. ~e .. b~µi,g 

claimed." · · ' · . . · · 
J'. . . 

Counfy;.~ R.~~};'!p~se . ·' . ' · ~i'' .. ,,;. .. ····: . . . .. ·' 

The test claim't~gi~latio.n teqUltes the Los AHgeicis~C.ourify'ShJriff.s1t)epatltment to 
· penom?- n~~,d:ut.ie.~ .. ·Mi particular, tQ~Qtify and discu~~ the0n~w re1J.1*~ments set 

forth' "<:iedtlon~1417'J) ofthe·:Pe ·at c·od'e!~ ··'it iS'e ... f'"'"ed · :the'decl"' tion of 
Dean 1ff 7'cii~ri1· ~tr ctlffie' ta'.bo~t~·.~ . A~s~ttilil 1 o~d:P':f ~ff.'s D~~ent . . ., .. ,, ... afP., . ' .. ,. . . ... ,.- .rJ . :Ji" ..... c.. ,. . r, ., ....... ,. . ;p. ' 
attached· as :EXhlS'fi 2, iri pertin:bnt'part, as:rciiiciWs: · . " . . .. . . ··• ., .. ·· 

" ... from May 2002 through August 2002, I had petSbifu:ei~ilfthe .•rk 

9~e ,l.E\p vh~it,~ w .. person, all.,t15 mWµcipf!:l, p9l!9e depart11}.~ts ip. oµr . 
" j~sm~~ ~9~~~b:(lss nte .n~.w.9J;i8ng~~'·µi:'the ,&titi,i~e· of nmitfi#o~. fo.i't:·; ·, 

. . ··ffi11 ,r:eiericl.01J.:of J?i9fogicafevidencJ. · , · ,. , . ·:.: ·" :- · · . . , . ·•\ ·.. :· ... ·.· '· . 
. J. i · '-' .. <j"'"(' ···~'I· .\'_<.·.". ', .,._,. ': 'J•1'; ·•· '"'" ·! ,., •'. ..1 
· .:r-· .. ,rw,., .· :.:.i . ...... · .... , .. t) '"": .. ·. ~ • ···_ · ·-.· ;. · -· ;.· • · . 

. : ;. ¢.i .sheriff D" · aitmenf"'" · · a a letter thafwas distributed to') all · · 
·4f·:6li~e ag~d~~1 'Bil<l·;·lfifffh~~tigati~·e ufilts -~tijbF~#ie· sii~ritfs- ., .. 
Department, informing them of the new eVidence· ·. retentfon 
req.~~~~tS:. : ' ·;·.F " . . ,.; ' . : I , >_-:,, . . . . ·;·; . v : 

.. ."thg::Sherlff s tie·'a('tihenfhas· iridtirrJa· co~ts iot thJ · .. ~8"6ririel tiliie " .,.,,. •. " . P.,,, . ., ·•I··, ............ ,-........ .,, . P .... ,,.. . 
,t~:·_Visffre~li 'mtifHdP..ij:: 'olic¥· ~gen¢.y'. ¢d'.f6f the.:·p~pill-atio~ ·and·· 
distrlbtitloii·'o:fthe ietfoh3"t~-'eaeli .. rag~n6y;;,:. r . · tc. ·· ' . ·• 

. •/. ; ' " ... 

Sheriff's Storage Services: 

• .. :"R..~A~6~f ,#> . ~f¥N··~~PR.~t stor~~ ·-Pr~d~di)r~s· in" of9¢r · t9 · t~~ and 
pre~~rVg t , I~·· ~iplpgicfil ~4~~~~., i1,1 f'.el'Oriy· cohyi<#fo_b:~~:.' Sp~qify' ajl}tpfovide 
docutnen~iori' 6f' what actl\rities. ai~1requifed ail~f are 1S6ing chiiin,ef,d;'12 .• . . 

A~-~~e!l, ip,~the }.e~er·of Paul.a· Higashi; E/'ecµtive.Pirect0r of the c;:qmw.is!\\onpn Stat,e Ma\l.dates, dated 
AugtiSt21, 2003. . · · " " . . ' · ·.. . · · . · ; 

. . ' 
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County's Response 

Program Funding: 
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County's Response 

There ·has been no appropriation for this program. The County received a one time 
grant, as explained in the declaration of Robert E. Kalunian, Chief Deputy Public 
Defender, attached as Exhibit 4, in·pertinent part, as follows: 

" ... the Public Defender's Office of the ·County of Los Angeles has 
received a one time grant, Office of Criminal Justice and Planning 
Grant for $160,000 from January 2002 through March 2003 (detailed 
in the attached supporting documents) for providing representations to 
former Public Defend~ ~liepts~~pj'~fliP.~i ~lPisel for the purpose of 
filling and· litigating a motidlpbfsua,nf fb. Pen\l~Code Section 1405 . 

... currently there are no sources of funding. available for this 
program." 
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e.'. 

_g!riuntf!. itf ID.,1\' .Angele!\' . 
-~ . 

jsheriff '.s mt.parlmtttl jjeahqultrtt!Ol' 
. f ' ~ I . ' '. .':• •. ' ~· ~ . • •. ·. ' 

. 4700 JRamomt lnultbarh.. . . •, ; -· - ' . 
J!Rnrtltrt!I! Judt, O.hilifotnb1 91754- 2169 

LEROY D. BACA, SHERIFF .. ' 

Counfy of Los Angeles Test Claim 
. $ection.s 1.4Q~, 1417.9 of the. Pe11alJ~ode, , . 
. . A$add~.~ by.ch~Pt.er a21,· stat.Lite~.of.2Qoo· 

· Post Conviction: .ONA Court Proceedings 

Declaration of L. ~ter Zavala 

L. Peter Zavala makes the following de¢f.aratloh and statement under oath: 
• • i .•• 

. J •. 

I, L. Peter Zavala, Administrative Services Manager Ill, Central Property and Evidence Unit, 
Sheriffs Department of the County of Los Angeles, am responsible for Implementing the subject 
law. 

I declare that It Is my information or belief that before the enactment of Penal Code § ~ 417 .9, the 
Evidence and Property Inventory Control system (EPIC) was the primary database used to track 
evidence and property items In the Sheriff's Department. 

I declare that It is my Information or belief that under prior law, EPIC was adequate to notify the 
case Investigators of obtaining directions/authorization for evidence retention needs'and·that · 

. evidence items were also classified as homicide, general, and found property. 

I declare that It is my Information or belief that the test claim legislation has required the Sheriffs 
Department to modify the EPIC database system to comply with the requirements of Penal Code 
Section 1417.9, lncluding·the following categories: 

a) Category store evidence Items by grade of crime - felony or misdemeanor· 
b) Type of evidence - biological 
c) Distribution of disposal notification as. required by Penal Code Section 1417.9 

I declare that, It is my Information or belief that proper storage of blological evidence pursuant to 
Section 1405 requires refrigerated faclllties in order to maintain existing and incoming biological 
evidence in a suitable condition for testing. 

I declare that It is my information or bellef that the Sheriffs Department has incurred, cos~s in . 
complylng with the t_est claim leglslatlon detailed in the attached supporting documents and that 
such costs are In compllance with the test claim legislation. 

:71 :JraM!ion of c5ervice 
247. 
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I declare that ft is my information or,bel!e,fthat.Los f',ngel~s Qp1;1nty has not received federal, 

stat~J\~~~;~~t~ external fundl~g:~~ ·1~~1e~~-~,t '~~e. tes~. ~-l~f;~:~e~l~~;~Jlon. i>M {i~';·.~P' e ·1 

I d'~.B~''-"-'· ··~flt is my information or;b.~Jl!!lfJ.l:l!il.t ttje a~~Y~- ~!Jtles are reasonably n~~~~~h', in 
com~i ..... Ith the test claim legislation lrfexcess of $1,000 per annum, the mlnfmumtb@:slth'at 
must be Incurred to file a tesf~clalrri lifaccordance·;wltli·GovemmehfCode Section 17S64(a). 

I am personally conversant with the foregoing facts and If required, I could and would testify to. 
the statements made her,e[m'(<.: .::;;; ... '"':, i<:.' . · .. · :, . ·· ·; ' .. · "r· 'i'. · 

.;.~:··~·<;··;j:>: ··;:~t.· 1· ~ •• ;1(<· .. -~·?::· ·. \ -·."D:. :"ff~l~·F· I .. '~~-;:: . .-:'~ :>.~.;; . 
I declare under pen111l!X::.Qfp~rJ~~fX;~~-~~Hh~. l.~VJSJ~f !,~~-~~\~ J:>!, q~!ifpt~!~;~hat the foregoing is 
tru~ and correct of my 9~r1~g?,"r'..l.~~g~. ~Xq~p~ ~~1~q;.Qi~~?ffil rth.!9.l:i are ~~ad as Information and 
belief, and as to those.: matters ·r ·o§lleve them to be frue: · · ·, ,,. · · --

ga.0'; . Al~ Or. 
Date and Place ,,. ·. 

. • ·~ • 1: ·." 
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-·····-··. 
323 415 8061 LA CO. ISD 

iaioo1 

LA COUNTY AGPS 
INTERNAL SBR.VICBS DEPARTMENT 
PURCHASE ORDER .. 

.. ... 

BILL TO: 

SHEIUPF 
SHE!UFP DE.PT 
CENTRAL PROP & EVIDENCE 
14201 TELEGRAPH RD . 
WHITTIE.R, CA 90604 

Yll/OOOR "4f.IE. ifrAGeT, ~Y,_$TATE.ZIP CODE: 

.'· 

SAN DIEGO 11.BST AURANT SUPPLY 
.1202 MARKET STREET , 
SAN DIEGO, CA 92.101-7386 

.. .\YARD '$0UC 8UYE- COMl'L 
CODD CODS CODS .aJD&. 

R· 037 F 

. GO DAYS'· 

ru!O 
HIJMDl!I\ 

1100114.2 

00104103 31021>'1~1 

ALL Tell.Ml •HD HDmOllS IM Tl!B IUt.IC1'A'nON All! PAR1' Of THIS 
ORP&~ AS IF FULLY REPRODIJCl!l> Hl!MIN. 

l'llRCllAl\NG A061'1C"t' N0.1 JS!iooO 

/\UDAlll\'l Al.I. INQUIRlllS AllD COllllBSPOND2Hce !Or 
GLORIA RU&. 
J2J) 26"7·ZSOJ-OOOO 

51!11 fllB D.EmMATION TD• (tlll\AIUPliCIFllJ.O HL1EWHERl11 

SHERIFF 
SHERIFF DEPT. 
CENTRAL PROP & EVIDENC"F. 
l42Ul TELEGRAPH RO. 
WRITT CA 90604 
IXIHfACT POlt Dl!UVERV INnRUCTIOllt \NAM8. TSU!PllONI!) 

PETER ZAVllUI. MAHAOBR 
1.5621946-7218-0000 

·" 

,(ii'illi:Y ; . .- SDUCrr 
R&Q NU!"bU NUMll;ll · 

9S7Bl0 ZllTOS 

l\EQ AOINCYr . 51-10768 
.fttC'lll'1 

l"D'l AL AMOUNT OP DRO&ll 

. NONE 
DEUVSHSD /IND JNSTl\W.l!D 

s 106,•58 .... 

00001 

00002 

·ooooi 

COMMOOl'TYISEJi.viai"DIJSciliPTiOii 

~DK>IODITY COOSr 740•13•000000 
S~~ES TAX AMOUNT• 

BRJWD NA11E1 l<OOiiSTl\R 

MALIC-111 fl\BEZl!R 
1J' x J7'0• xg•o• HIIJH 
P&R SPBClFICATIONS 
INCLUDES 1 • 

4 YEAll MENDED WAARANTY 
HB'TRO SHBLVING 

BRAND Nl\ME: KOOi.STAR 

XllSTALUA.t!ON, MISC. 

TRANSPORT~ T%011 OF GO.Oll9 (PREIOllT) 

SEE ATT~CRED SPE~tFZCATIONS 

Dllllfr 017 1.08 ANIJlll.BS 

QUANYITT 

Z.000 

. l.000 

l.DOO 

249'. 

UNIT 

EA 

LO 

UNIT 
riui::B 

s J0.336.00 
' . 

s 10,648.00 

s o.oo 

s 
s 

,, 

S.· 

s 

78,672.0Q 
6.•lli>.•• 

Z1,29f.OO. 

00 

'.'.t..'.;: 

) 

··-·· .. 
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LA COUNTY AGPS 
INTERNAL SERVICES DEPARTMENT 
PURCHASE ORDER 

DILL TOI 

SHERIFF . . . 
LOS ANGELES COUNTY SHERIFF DEPT. 
SPECIAL l"UND ACCTG. 
4700.RAMONA BLVD. -RM 310 
MONTEREY PARK, CA 91154 

VENDOR NAME. STllEET. arv. STATE. ZIP COO!!! 

ARROW RESTAURANT EQUIPMENT 
5061 ARROW HWY 
MONTCLAIR, CA. 91763-1304 . 

V6NDOR l'D. AWAl!I> SOUC: Bl/Yl!A COMPL 
COD& COP! CODE CODE 

0,6710 -01 R OH F 

R~ 
l'IUM8ER 

1100J4JO 

l'MIMPT PA YM&MT TEltM I DELIVERY TERMSiro& POL'IT 
·6-S DAYS ARO 

NONE 

Ll~G 
t-:O, 

00001 

DESTlNATIOl'I 

COMMODITYISU.YICE OESCRIPTION 

COl!MODITY CODE• 465·40-oooooo 
SALES T1'X AJllDUWTt 

FURNISH AND INSTALL .OUTDOOR FREEZER 
INCLUDING MCltS 

R&Qtt65 ?6o D 
·l'Ullo isiso 

N~Oi70 

ACCT 6031 

PRICE INCLUDES FREEZER INSTALLATION. 
lllSULATEID CEMENT p.>..o, ·ALARM. &" WALLS. 
40" DOOP. ""10 9 FT HEIGHT FOR CEILINGS. 

:~a111., I flt'DMS 'HI . 

/ ·APR 1 7 2002 

. '' ...... ·- ,.: 

011.0ER f<UM8 Ell. 

04/16/02 31012670 

ALL TUM$ A~11 CONPITION.l IN THE SOLICIT A TIO!< AIU! PMlT OF TKIS . 
ORllER AS IF FULLY, 11.EPROIXICED NliR&IN. 

l'\IRCllASll'G AGEf<CY NO.: IS5'000 

ADDJU!SS ALL l:<QVlRIES AMD CORRESl'Ol<l>ENCli TD: 

OLORJ" RUE 
(32l) l67-2l0l.OOOO 

SHIP l'O& DESTJ);A TIOM TO: (UNl.ESS SJ'EClFl&D EUEWHERlll 

SHERIFF 
LOS ANGELES SHER.lFF"S DEPT 
14201 TELEGRAPH ROAD 
WHmIER, CA 90604 

CO:.."T ACI' fOR DELIVERY INSTRllCTlOl'S (NAM6. TELEPHONE! 

PETER ZA VA I.>. 
(S6Z) 946-7Q9l.OOOO 

JOLICIT 
l'lllM8ER 

CONTll.\CT 
NlM8BR .· 

RRQ AOENC~1 • SH0770 

207167 

V!NOOR REF6«ENC:E NUMBER 

Ql!1,l'TITY UNIT 
PRICll 

na.11rr 

TOT.\L AMOU:<T OF DP.DER 

s 1$.161.!14 

B>::TBNDEP. 
AMDlll-"T 

1.000 s 78,67!.00 s 
s 

78,678.00 
6.•!I0.94 

'. t' ' .,,. .... SI ·1 
.,,t I 1: V .;.8 

. .. ' 
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' .. 
LA COUNTY AGPS 
INTERNAL; SERVICES DEPARTMENT 
PURCHASE ORDER . . 

alLl. TO: 

SHERIFF 
. SHER.IFF DEPT 
CENTRAL PROP & EVIDENCE 
14201 TELEGRAPH Pl>
WHliTIER, CA 90604 · -

Vlli'IDOI\ N~l"S. STllEl!'T. CIT'i, ST/.. T~ ~~.~Ii:' 

ROGUE INDUSTRiAL.SY~MS 
560 N.·MOORPARX RD. #1:21 
THOUS!iD OAKS, _o .. 91360 

! :· 
~, ... 

'•, 

" ' 

' ... ,. 
!)6119/D.1 llOJ054& 

ALL ~ellMS AND COl'llllTJDNll I~ TH& soucrrATION AR&·PMIT OP nus 
ORDlil AS 1F FUU. Y ~tnriDlldiiD HEREIN, ·-· .... -· .... . . . . ,. 

PllRCIWilNG MlEllCY llO.: 159000 

ADDRESS AU. INQlllRIBS·AND CORll,!!$POND6NC8 TO• 
GLORIA RUE 

. : (llll 267.ZJO:J.0000 

SKii- FOB Desrl1U.TION TO: tVN!.W Sl'SCIPIED ·&ww11Eiu!i -· . .. . ... . . .. 
SHERIFF 
SHERIFP DEPT. 
CENTRAL PROP &. EVIDENCE 
14201 Ta.EOllAPH .ltD. 
\ilHmIER,-.CA 90604 
COl'ITAt't l'Olt DllLIVUY llGTl!.ucnor<S !NAME. TeUl'HO!<m 

l'ETEk ZAVALA, M(i.!11'!0&11. 
(S6l> 946-nll-ODllO .r• 

V£r<D0R HO. AWAltD ·SOLIC DUY HR 
CODH COO& COO!! 

COMl'1.'· NU~~ COD& 
• AGEllCY . 
REQNUMBU 

soucrr ·. 
l'l\IMDHR l\EQ AC&:NCY: SHOOBa .... ,, 

10011, 

HoNE 

00001 

00001 

OOOlll 

.01 R OST p· 11008746 ;;1u1 
l'RDMPT PA l"ElfT TEii.MS llEUVEllY T~ POINT 

dO DAYS 
DEUVEllED 

COM!"ODfl'T/$1!RV1C& D1iSCRlPTlON 

COMMODITY CODEt 740•13•000000 
SAI&S T)IX AMOtlN'Tr 

· . llRANp llAMB t C~IUI 

FREB•STAND?NC: llILDEClt MEZW:i:m; 
o• x 45' x·13·a·· KIGll 
INSTRUCTIONS TO \rmlt>ORi 
FINAL DRAll?!lGS TO BB SUBMI'IT.!D TO 
JOHii CARILLO FOR REVlEll BP!FORP! 
WO!ll( B£GiltS, At.SO l"INAL JOBWALIC 
llITll "OHN CAll.ILLO BEFOJIE NORIC 
BBGINS. , 

COMMODITY CODP!1 962·46·014235 

IllSTALI..\TIOll, Hise. 

TRANSPORTATION OP GOOD~ (FRBIG~l 

ISEB ATTACKED SPECIFICATIONS) 

RBQUISITION #957831 Mr.A 07'8 

{ J&..:si .... \~ w, Go 1tf :HI.,, 
COU!lTY DP I.OS ANGELES (:..,, 

' . 

~. llllJOll'd I ltl 

.JUN 2 3 2003 251 

Zll710 

1.000 

1.000 

1.000 

TOTALA!"OUl<T OF DRDU 

Ul'llT 

~· 

UtllT ' 
l'IUCll 

23.$15.00 

4.500.00 

i .S - •,000,00 i 

S U."'-.99 

s 
s 

s 

ZJ.Sl5.00 
1,9J9.!19 

,,S00,00 

s . 4.000.00 
.:-

·.' 
,· 

i 
/_ 



09/03/2003 16:45 5629444491 CPE PAGE 05 

... 

. ;~ . 

Y!NDOR f 0 A " 

N f 0 RH AT I 0 11-------------------
•••••t~ ............ 8111 to Mdl"tll ......... .-............. .. 

uni!: Pinlinclal '••rraot/O•n•r•l Pr•Pl"tV· •"" 
·-ra•U l<IDI a. Td•orapn Rd. . . ,, 

CltVI Nlllttior et•••: CA Up CCNlll GOOO•·DIDO '•r . .;. 

TU 
acv Unit Ul\it. PrU1 l.inl Taut VIN 

• II, I 2-00,00 ' 910.00 y 

" Ill> ' ao.oo I no.oa T 
2• "' • , .... I 4U 00 T 

8 £A • S,&O I 28 DD y , 
· ·~ • 186.00 . , . lQ~ oo y. 
)~ 

,,,_ A -ao_.oil ,_ • .. . ~ 1.&aa D' Y . 

11118 .l'URCHi.81! DAW ICJ~B~R 
.. ·.• -~~:;:- ·;:,,. · .. ::···p.;11i1ii1-

·" 
' .. 

;;.:,. . .. ;.- ..J 
I 

.; 

_) 
'. 

IUD• Tot~i: I · 8, ~q. O~ 
lb1~1ng lnotrvoUoftl 1"201 TllU!GllAPlt AD.ou, ll!iJTTUR, CA Tneu I na,oo 

· : · . l "~·" CblPP,\np Clla~p•~I. I.~ ... , . : . ,a,, 
siaiusz Approv•d tif·f,uilal KantoOf.', · . .. -·-..,......··-· 

• 
1

• •• .; Of'dtr 1'ot•1:. i. · 11.114.ur; . ~ 
. The llnii comnnaar· ~l!'IUMI. tUll rt1Don&lt1.l1lt)' fDr the 11;•1 u1e Df ,. ..... 1Dri.&i1 Grdfr.8d, 

AOprov11 w11 11ltc.ac.nv11y pl"Oo111odl . · .. · ~. .·' ·. 
Pl.1111 a;hnowt•o~• e11111101. ' Ok ) · 

•.f. 

}1Jo JD~ 

-) 
252 



Oraar 110. 
', Cl2150RT• ~ A R I O U I vrt1DDA APP ROYAL ¥ 0 R K 

•••••••••• , •••••••••••••••••••••• • • • • • • • •• ·F u· H D I If D I N F 0 R KA T I D N-------------------
'Ur:i&J. Y'••r: 3 

FUftdt AO I. Den•r•l flund 
Unh: 1&720 M•lril•tr•t:i.v• t(a:aaqlitlrtore 

Aoi:iaunt: :1741 .Suppllo1f lorviciee • Pertl 
Pr"aarui 84e conl,rU rroper'ty 11.nd Evi,e1111cii 

. • ..................... 1111 tu Mdrt11 ..................... . 
Unit: F:lnainc.1n1 Pl"aor11.111/Centr-nl Pl"OPtrtv amt 

Mdrt1a:' \4:ZDI !. Teltarapn su~. 
Cl t)': MF\lttl1r 

-lt•tl: ~ Zip ~.: QOID'·DDDl:I 

AtQUll l'taG By Pnona P'l:IC AoSll"'OVOG IV 
TO. THUl\1WI S&ll • .. 8•1289 L, PIT!R 1.AVN.A 
------------··········' RO CUR! Kl• T " F 0 R 
.................... •• $hip to Aadl"llflll ................... ••••••••••• AQre11G1cni Into -·•••••••••• 

OtP'tl L.A. Caun-t:r 6HEAIFF 1 1 PEPT "CIMI\ Ho.: "111417. 
........... •••\llnnaor lft"l'anna'tia,., .. •.•• •· .. • ..... 

CODp1ny1 808CO "ETALI 
Uniu FiR11Mi11 ,.rogre11a/Clt1trt.l Pt"OQDrt)" &no V1nt101" Doa.~ 3T282 

Addre•I? H201 f. Telcrgr&ph Rd. AOMllt tJ.U.•1 M06031 ~T&.·CTI!EI. GHle1"•&S 
c=.nvi .,,_1't'tier 

AOdr•aa: 2000 s. ALMtl!OA STREer 
Oi'ty\ LOS MGil!L.EB 

8ta.t11 CA lip Cod•: UOBD4··000 
Atlll! "l'att THUIUWI 

Pl'IDn1t: SG~ .. M9•729JJ 
···D E T A I ~ 

lll•'t•~ CA Z1' CoO•I IOQ59••DOD 
Conto•tl OVSTOKEA SERVICE 

Pnonoi 213·748·5111 
Pax: 2\J .. f41D•TBil9 

ltciQ ••• D1ac-ript.l..Dn Qty UnJ.t uni• Pric• LLM Tout. ... ..,.,1.,1aa.xa 8/18 x ,. x •• &T PLATE 

"" Hllc:t!GXB,a CG x a.1, r.2001 r U'"R c • 
NA CRl'll.316X2.&U 1/8' X 2·'12' X 12' CUl,DRWH ... · fl"""1.sxa.•·• 2·•11• x 2-112· • 111· x 20• .... tmPP1 .2s-•o , .114• 1.880' OD 8Clt •o BL 
HA HIUUl.750 '14" X ID' K 

SUB '""CW.S! ORDER NUMIER 

..1'11?111•88 

Sflipplni:I lnnruc11on• 14201 TBLEllRAPfi ROAD, llHITTIEJI, CA 

Bt•l'uss AP#lrOvoa by fi•c:•I. l'Qnt.atr 

7 EA .. u. ,. !A • EA 
IO EA 

,EA 

PMtiH fErff!l'J tD 
Count: •II 

Th• Vni1i Ce1111aandaP'" Dl•IRMI• full f"ODDDn&i11.S.11t)' fDP'" 'tA• l•aol u•• Of 
COCIOlaia 1ra1t1•i=t1.an or rf'•J to al{J.l Mit:hOUl COUJ.1:.ing 

•Aaploaa\. 

253 

I 

• • I 
I 
I 

7t.OO I 
•a.oa I 
24.0CI I 
20.oa •· 18,00 I 
a.aa ' 

OUD•TOtlll: II 
, ..... 1 ,. 

Shipp:Lng cnar,1111 I 

$04, 00 
RH,00 
l.'IG.00 
112 ••• 
uo, aa 
4t.sa · 

1,4"1.60 
111.41:t 

••• 
·~·-·-··· Ot'Gtt Tatal: I · 

'tftt lii1.1:11ri•l• DrO•r•CI• 
1,111.aa 

r .. 
Y/N 

• y 

• • • • 



.·..:!~ 

Order Ha. 
ICZ5119ZI 

Re.lea.at 
I V,t.RJOU$ A 0 R E E K E H I VENDOR ,t. PPR 0 YA L' F 0 R 11 

Onlor Dale 
18-JUll-03 

·········-·····-······'···················-r u ND I B m 
f J.se:al Y•1r: .;I 

.fUlld: A01 
Unlt: 15720 

Aecouot : '22D 
PragrH: 148 

OeMra1 fund 
Ad•l"J.atratl•• H9adquarters 
Ranl•l • Equl .. o!nt, UlaJ, veh.lclas, 
~inlral Praperly I.lid Evidence 

Ill f 0 R II .. I I 0 NI---------------
. •••••••••••••• 8.ill to Addru.o -···'····-········ 

llnlt: FJnandal Progrua/Centre.l Property 1111d 
: Add,....: 14201 E. Telegraph Hd. . 

olher CJty: Nhlnilr 
sute: CA ZJp Code: 90604-•0H 

Requutod By • Phan• . f:u .Appro•ed lly 
TOl4 TIAIRIWI •. _ 562·946-7tta_'- · L. P£JER 'ZAVAUo 
-----_,;.-----·······; •• p R.,0 C URE II E II T I'll F 0 I 

Pbone 
5!12-946· 1218 ____ .....:.. 

....... ······"···· $111p to'A<ldrH•· ··-····-~---·· ··•·••·•••· Agnie .. ilt lnfo ••••···•···· 
O.pc: L.A. coanty SllERlff'O DEPT Aar•t 110.:· 41120 • 

·~··· ... ·---Y1ndar JnfoM1atlon- .. ~ ............. _ 
CoaplAly: BCIB KlU !IYoiWil.'tc' " 

·Unit: flnandal ProgrHo/Centnl Proparty and Vanclor CGdo: 19093 
,tllldrus: 14101 E. UJ.ellraph Rd. Agnit Ullt:. limtAI!. OF -.C1JllS1Jlllt:Tl0H Ell 

t;.Uy: 1111.uOer 
Stat•: CA lip Code: R0694··000 

AddrOM: 1390 E l!UMErT. 51 ._, SUHE B 
Cily: $IGllAL Hill ' • >-. -

state: CA lip CDcle: .90all6. -:ISS 
Contact: llOllERT POTTS 

_ Pbone: !li2·4Z6-1445 
F"1.1.: Attn: TOI\ 1HUlllWI 

PhDIM: 582·114&-7299. -----------...,.----:------···DE 1A1 L.--------------------~--Tu 
T/N Unlt IJnlt Pr1C<1 ;Une fot&l 

Slack Na. 
Desc:rJptlan Qty 

CRME SERVICES ·FOR fRWER COtiSTIIUCTIDll $ BOO.GO S .QOQ.DO N 

!IA 

SUB PU11QIASE ORDER HUMUER 

,_PU111145G 

SUb· 1ola1: I, 
·1aaas:I 

Shlpplng Charges: I 

.'.uo.oo 
.oo 
.ao 

-=~11.-.c= 

Statusi Appravt4"_by· fiscal Hanagtr . ontor lot•!: S 
fh~ Unit C~•aod~r assu•.:• full n-s.ponsJbillly iOI" the l•Pl use af the aat..-.tals ordere.d. 

preH tf~TERI. to c:upl•tt tre.aoa.:ticiil. or lf4J to ult Mllhou\ caulHng . 
count: ., .: ~ . cbplaciP 

000.GD 

• ··~ 

--·--

I 

• 

-/· 

I~ 
'"' iA ,.,,. 
. ..,. 
i~ ..... 



VJI ..,...,, ...,,.. ...... __ ...:;;.;;..:.._ .. ---.. 

( 

.e .. 
.j 

~•lt••• 
1 YAAICIUft , 0. ~ 

Drdar ~'I• 
tl•JUN•OI 

••••••••••••••••••···-···'"•••••·•:.~ .... ~ .... f U N'll l'N if I N F 0 R 'tt A T 1· D· • • .. ,. .. 
•••••••••••••• 8lU •• .iddrtOI ·······•••••.••• ••• Fl1oa1. 't'aarl' ·a· .. 

Fund1 A01· 
unu1 15720 

ACGQLlft\:I 21CI! 
Pt'o01"'911! a•l!I 

. o.nor11. fund. .. . ~t!, .v. , • , • 

11Gill1ni••r•tl .. "'~•~u.a"'!!r• 
IL!PP1iel 4 hr"l~_Cll~·-~ P~r.tl 
CtU\'t:rl.1 Prap•n..- and l-'id•"~-

Ulltt• Financu.1 Prqro .. fa.Mrol ProP•ttr -.nd 
AH/"IHl 1~2•1 I. Ttl•Qropn RO. . .. 

Dhyt Mnn•io• . .. 
atata: CA 11, COd•: DGID'4·DODO .• ' '"· 

R•cru.••t•• ay Pho"'• fuc .approved I)' P-Mno ··~ 
TCl1 t"""PWf .,, .. lftl•D<Ml•T2119 l• Pnl!R ZAYN.>. M2•9<ff·1211 

....... :-.,~., •••••• p ADC UR e .f! e NT'' I NF 0 R . • ·e· · -----
··········••••••••·08riip ta Addr111 ................. .:.- ............. AQraeant Info ............. • .. ~ ... ":":-:··.~y;·n~r:l'r lntarMtioft··········- · 

D9PU l.A. oounw. BHeRIFP,.'_a.~T . . AG,.. ••••• '1111 . . . ... , •• ,, CADIOI. FENCB 'llli'PlT . ·' 
UnLt1 Financial Pr•Dr••l!i\i!'l'"-~• proporty ind •••••• ceo0i ·10134: ,.. _,... .. , 12.111 D.L.Ollll"WI AYEIM! 

Addro11: ·10!Dt , ••• Tel•orapn ~..... . '• . AG••< Tltlll CHAlN LINI( Fe~1···- PA Chr: aMT .... f,fSPRINO:.,. . .. 
OUyl Wfth,lor SUttl ~. Z~p Cofll .8D9?D0•0DD 

lt•t•s CA Up.COd.-~ llOIS~.~-.~.o0~~;,t 1;. Gan1ict1 ,_ICIC".kUU/, -~~· ·: .~· 
Ann: TOH 'lt(IJllMN .. , , . Phonu1 Bllt·IS&•li'rf 

Prtan•; &62·1'G·TZtB iN-u. ~-~~ fax! 582•6Di':~~SZ~ 
! ••D B T A f L---------------'--"-'-"-"--.-..-'"'

.Tii"' .. 

oiliCi-iP!ior; Q"t~· Ul'li't ¥ .Unlt Pr-in ···~ ... Lln• Ta!a:l '''" ·' . 
.. , a1if'sro PIPE is ~ 21 •1 .H eA 

• 8TD PIPB A. _,,. • 140 EA 
;1 BIG STC plPB <tv BA 
1 ·11& llTll ~1•e •• "' 
2 2/8 STD PJPE , ' ' ·118· fA 

-12' 2/1 PABl\IC . • .----'-'-''-.._ _____ ,.... __ ~··'!A 
12' 1/18 x·110 TENalO eA 
p llA. muON WIRE I.Bl SUI PUACllAIJE' ORDetl llUltBER "" 
1 S/I RAIWll& Pl !A 
•• REG .BRACE PND8 J187181•1f .. .~ .. i-.~J ·EA 
4• PS CAP! EA 
I 8/& K a• SWVEI ., · ·IA 
4 • R60 TBNHCIN ll.tJoOI EA 
5/10 X 1 1/4 CAARIAGS E .. 
1 7 /8 CIATB El.U '-----l.-_; ___ _;_ __ _..1 EA. 
t t/B REG 11!1$1Dfl &NIDB lO EA 
t rtl X 4 • 1W.1. RIAICl.ATCH . ·I EA· 
4 ' X t 718 tHDUG HINBUll 4 EA 
•• X t 518 OA8T lROll EYETOPS 115 EA 
8 CIA H~ RIN!ll SD U. 
3/B X 4' CAARIMll llCICT & IM'I tDD eA 

; . ~, .... ...... 

\. 

25!5 

I .. ·":,. ,t_•.l't i 
S · a... I 

.,:;.:l<'\f"~.-: .. ,.~.,' . . 1. 
I ;,;. •B.7 ·, .. :s., 
l.u.·: ..... v1_.a~.;T.'"1,.I, 
I. &_, :ZG,1-~ ·-f1 :·\ -· 
1 ~ .z,a~·:·!· 11·.·i 
'. ,87 • 
I .GO I 
I ."8 I 
I 1.u I 
I .•S S 
I .:rr S 
I ,DI S 
I 3,DD I 
• .12 ' a.. s.n a 
I •.99 I 
1 a.ui s 
I ,77 I 
I , t6 I 

H1.Tf Y 
z,n1.ao ' 

.. '~::!: • 
\. •... ., 

... ~'l_U,ID · Y 

.. "tn.aa • 
114,DO Y 
Sf, DD Y 
l?.80 T 
Ul,40 . 'f 
I0,8D Y 
o.vo • 

•'·•D V 1S.ao v 
2",0U Y 
,e,4a T 

10.ee • 
18.H Y 

21&.ea v 
..... y 
~l.CllG Y 

.·· 

J ...... 



__ 0_'3_/_l'l_3_/_2_0_0_3_1_6_:_4_5_--=56~~4<14~9~ CPE f'A!:it:. ll':l 

) 

'J 

............ 
102 .. 871. 

.. ,"; ., 
.,, .. 

'•1•••• , VA A ID U 1····'.o\·ll A ·e E ft l·N•T VEND 0 A 
. ~ ·r .. , . 

P 0 R II 

•• ; ••••••••••••••••••• ; ••••••••••• ~.~·•···"''UNG l·N G · - ··I H , DR NAT I O . 
Flecal V••rz ·a · '' 1 v · ...................... Btll 1ip ~•r111 .·;;,~·····.,,•• • •• •••• .. '""°' AOf 0. .. ,..1 ,.,.. •. -- - Ull.lfl FlOlMl1l"l'rojr"iiioi/0tiici-Q , .. ,. ... , aNI . 

, .... 
Units 1mo ..-.oain1ai.rat:J...e N•adquart91'"1 Mdr.au t41.01 1. •. T•h~ Ad.~··:·~ _:..·«···1 

-oum: 17U llllPPli-1, s. .... .1.a •• A Par-Tl Cit\11 Nll.ltt1"r -- . - . . ' 
,roara.1 ... """'Nl ~ ....... ,.., ..... 1v1a.... """' CA I.Ip -· INIBIM·OOOD 

8tDDI( Ho. '" .. 
~-, _.. : ~· 1pt11or1~1oft • Qty Unlt: 

-" '!la lllli:U• .Dox.Xvt IU.TID'lltP.TH1d1 &8/l& I P. 
., . axu a• •2111T11 llP 848 ' · · 20 P. 

llD VINYi. ~\"E,11 8llOO!R8'50L88/0TN APP 81PO/LI 1 OTN 
.. , 80 DUGHT l!Oll"!ll .. ~~ILI IOW/CTN'•""P \OPD/LI .\ -CTN 
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County of Los Angeles Test Claim 
Sections 1405, 1417.9 of the Penal Code 

As added by Chapter 821, Statutes of 2000 
Post Conviction: DNA Court Proceedings 

Declaration of Dean M. Gialamas 

Dean M. Gialamas makes the following declaration and statement under oath: 

I, Dean Gialainas, Crime Laooratofy As!!~~J J>i.1'.~t9:r, .SSientific Services Bureau, Sheriffs 
Department of the County of Los Angeles, am parnally'respi:msible for implementing the subject law. 

I declare that it is my information or belief that from May 20.02 through August 2002, I had personnel 
from the crime lab visit, in person, all 45 municipal police departments iD our jurisdiction to discuss 
the new changes in the statute of lirrutations for the retention of biological evidence. 

I declare that it is my information or belief that the Sheriffs Department prepared a letter that was 
distributed to all 45 police agencies and all investigative units within the Sheriffs Department, 
informing them of the new evidence retention requirements. 

I declare that it is my information or belief that the Sheriff's Department has incurred costs for the e) 
personnel time to visit each municipal police agency and for the preparation and distribution of the 
letters to each agency. · 

I declare that it is my information or belief that Los Angeles County has not received federal, 
state, or other external funding to implement the test claim legislation. · 

I declare that it is my information or belief that the· above duties are reasonably necessary in 
complying with the test claim legislation in excess of $1,000 per annum, the minimum cost that 
must be incurred to file a test ciaim in accordance with Government Code Section t7564(a). 

I am personally conversant with the foregoing facts and if required, I could and vyould testify to the 
. statements made herein. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct of my own knowledge, except as to matters that are stated as i).lformation and belief, and as to those 
matters I believe them to be true. 

Signed this l 51
h day of September 2003 

in Los Angeles, California Dean M. Gialamas 
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LEROY D. BACA, SHERIFF 

Clfnunt~ nf 1Un.« .Angele.« 
,jlttriff'g mepartment Jbjeabqunrtent 

4700 Lmnna iilnulebarb 

lBllnnuL'P!! Jttclt, <!htlifurnitt 91754- 2159 

County of Los Angeles Test Claim 
Sections 1405, 1417.9 of the Penal C9de 

As added ~Y Chapter.~21, Statutes of2000 
Post Con~~~o~:~D,~,A (f§tjf:! ;?(oceedings 

Declaration of Conrad Meredith 

Conrad Meredith makes the following declaration and statement under oath: 

I, Conrad Meredith, Administrative Services Manager ill, Sheriffs Department of the 
County of Los Angeles, am responsible for recovering County costs under the subject 
law. 

I declare. that it is my information or belief that Sheriffs Department has incurred· new 
duties as a result of the Post-Conviction DNA Testing statute (Pen. Code§ 1405), and 
the Disposal of Evidence Notification law (Pen. Code§ 1417.9). These new duties have 
resulted in increased costs for the Department. 

'I declare that it is my information or belief that new duties imposed on the Sheriffs 
·Department due to Section 1417 .9 include compliance with the: · 

"retaining any biological material secured in c'onnectlon with a criminal case for 
the period of time that any person remains incarcerated in connection with the 
case and disposing of biological :material before the expiration of the period of 
time described in subdivision (a) if all of the conditions set forth below are met: 

. el 

(1) The government entity notifies all of the following persons of the 
provisions of this section and of the intention of the governmental entity to 
dispose of the material: any person, who as a result of a felony conviction 
in the case is ciun-ently serving a term of imprisonment and who remains 
incarcerated in connection with the case,· any counsel of record, the public 
def ender in the county of conviction, the district attorney in the county of 9.) 



9, 
·· .... ·-·· 

conviction, the district attorney in the county of conviction, and the 
Attorney General. . . 

'> 'I ' .l.·:.1;; 

(2) The notifying entify does not receive, within ·90 days :of·sending 'the 
notification, any of the following: 

(A) A motion phrsuant to Section· 1405, however~ upon filing' ~rthaf. 
appiication, th~ governmeritBl entity shall retain the material only until the 
time that the.court's denial of the motion is final. 

(B) A request uµde:r penalty of perjury th.8.t the material not to be desttoy~d 
or dispo.sed of becailse the declarant will file within 180 days-·a tj:l.otion for 
DNA testing pursuant to Section 1405 that is followed withiiil80 days by 
motion for DNA testing pursuant to Section 1405, unless a request for an 
extension is requested by the convicted person and agreed to by the 
governmental entity in possession of the evidence. 

( C) A declaration of innocence under penalty of perjury that has been filed 
with the court within 180 da:ys of the judgement of conviction or July 1, 
2001, whichever is later. However, the court shall perm.it the destruction of 
the. evidence upon a showing that the declaration is false or there is no issue 
of the identity that would be affected by additional testing. The convicted 
person may be cross-examined on the declaration at any hearing conducted 
under .this section or on an application by or .on behalf of the convicted . 
person filed pursuant to Se~tion 1405. 11 

• 

I declare that it is my information or belief that the Sheriff's Department is responsible 
for transporting defendants. from the State Prison to County facilities (if required) and 
for care and custody associated with confinement during some or all of their Post. 
Conviction: DNA Court Proceedings detailed in the .attached supporting documents. 

I declare that it . is my i.Iiformation or belief that the above duties are reasonably 
necessary in complying with the test claim legislation in excess of $1,000, the mini.mum 
cost that must be incurred to file a test claim in accordance with Government Code 
Section 17564(a): · 

11 Costs mandated by the State' means any increased costs which a local agency 
or school district is required to incur after July 1, 1980, as a result of any 
statute enacted on or . after January 1, 1975, or any executive order 

. implementing any statute enacted on or after January 1, 1975, which mandates 
a new program or higher level of service of an existing program within the 
meanfug of Section 6 of Article XIII B of the California Constitution." 



-. ~ . : 
I "am personally conversant with the foregoing facts and if required, I could and would -e··I 
te,~tify fo th5l.st,~e~en.ts maq~ h~rein. · 

I declare under penalty of perjury under the laws of the ·state of California that the foregoing 
is ·true . and. correct of .my.. own knowledge, e~cept as to lillitters which are stated as 
infonnatioq'~d:peli,e(and as to tho&e 'matters I.believe them to-be true. . . 
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-CLARA SHORTRIDGE FOLTZ 
CRIMINAL JUSTICE CENTER 

210 WEST TEMPLE STREET, 19"' FLOOR 
. LOS ANGELES, CALIFORNIA 90012 

(213) 974-2811 
. TDD:# (800) Sol-5551 

~·· ... 
'J 

:.·i' .. ·.r.· <;.'\· ~ · .... ·1 .. ·{· .:1 ·•.; 
., ' ' 

• ',? 

.,, - County oILos A.iigelesrTest Clai~ .-
"',. . -Sections 1405~' 1417'~9 ofthe Penal Code " ... •·: 

: AS ad'ded by Chapter 821, :Statutes. of 2000 
· \ .. ·:: · i.>oSt Coiivictioiif ID NA' <OotfrtP.roceedings' .-• -' 

Declaration of Robert E. Kalunian 
. -

" 
.~ ... 

Rohe±t E. Kal1lniaii:' 'inakes the folloWing ·declaration 'ahd staterlient u:b.der· ,7., · ·. 
oath:·· . - ; _·--. :. - -- i')''_• ·';·~-"- - -n·_, ._J·"". - ··i' ·~> 

.• ~ C"~-. .. ,· .; :-.~•· . '. ·-: • i . ,, . • t: ·•·· . 

. ·. -~ :·~ .. 

I, Robert Kalunian, Chief Deputy Public Defender, of the County of Los Angeles, 
arD.responsible:formplementllig·thesubjectiaw. · ;--i,: .·''· 1 ' ;i _,, ,, '~ ;;::.~' ··"' -

;1~~'('~fT;:· ~j_-~;·~!rr~ •':~~ .... ·.·it'-;(.,··.~·;··~ .··-··~ ,i._·: .-:.-· '·'.. j.~::... ·:_-..-,· . ..Jjh ·1·. J.\:··r l-, 

I declare. that r{t i~-my itifdrmanolJ:ior"belief tbaf the Public Defeii'der'S 10fficiFhaS::,' . 
ineiliredifiew ihitl~~P~s ·a· te~uW of t&e Post'-'Con'VictionrbNA Testing:."stafute (Pen:'· 
Cooe" § 1405)/ aiid; 'the:· Disp'oskl 1afi · EVidence· ·Notification · law '(Pen. coa~ · § 
1417.9). These new duties have resulted in incr~a.se·d costs fot the'Offi'ce'. · ,.~ ... , :: · 

I declare' that'it is~my iiifcirmation er; belief that befor~ tlicl"eiiactnfon:t of Penal :C6de 
Section '14os;: 'coiiVicted'~1,.ersoh~ had'no rightotd'lappointed:tcounsel fof ptirposes .. bf 
litigatirfgra1:teqti.eSt<'fet post-conticiticiifDNA te'~tii:J.g;o · : · : ·c. "' :·1 l _ - • :·: :· · ·• r.-;-:1· 

:>· 1 ,·~:' : f.. ~· /"' . f. .: - .r\, ;.i2 . • ; .. r~.· .:,-.} ;r: 

I declare that it is my information or belief that before the enactment of Penal CHcf6' · 
Section 1417.9, there was no requirement that the government notify the public 
defender and:the ii'ifuate in·ordef.cfc{he' 1abfo tO d.e~troy biological evidence m'·lliel:r 
po·ssessi'on: ·· .. 11 "· · 1 ~ • "; }· " ,. · ·• · _. '-·· •• 

,·.. -~'Jt . ' 



~~. -· .. 
. .. ... · ;·' ~ r;~· ,..., ·.·~ ··: J . ' . 

\ ..... 
. •' . ··"} i .. ' , ~ 

t::. ·:. ' . . . '·, . 

I declare that it is my iriformation or belief that as a result of the Post-ConViction 
DNA testing statute, when a convicted person either files a motion or requests 
appointment of counsel for purpo~es of investigatfug a: claim pursuant to Penal 
Code Section 1405 by contacting the Public Defender, the court, the District 

· Attorney or the Attomey;Qeneral,, ,oµr Qffice.:;i~ r.~1.li+o4 to investigate whether 
such a motion is potenti:31.ly mmtotio~; and,- i~ so;;must cir.aft;. file and litigate the 
motion. If the motion.:d~ gi.:an.t~.dvwe must: c.ontjpue to :r~r~.SeP.t the defendant in 

· the resulting proceedip._g~i-IUJ.d if·the·nmtion is;d~~d,, ,,·s@~k;_.appeilate relief through 
a writ petition when appropnate. 

•. 

llf·'!f.:L ·,: ~. -~· ~-; "···~lt"-'•n ~ ' 1f:·t~ :-. ;·1 -~ .. ~<":--·ht1 ·• 

i declare that it is my information or belief that new duties created by the Disposal 
of EvidQDCJ.''..: l';{Q.t:i.fiyatjon -'l~w ~i;e .]l,1;~ca11~e,. th~ law reqµires :tl'iat., the .Publj~'. · 
Defender's Office be notified whenever a governmental entity in possession of 
biological material intends to destroy the material. (Penal Code Section 1417.9, 
subdivision (b)(l).) . 

·~~,~:;gL'.·~-~1.1 .. ~ ···: · ::-n ·. _ _;-:;.·· 1 :~;;-· • ..- .·:,_,·_J :1·~·--,.· .. (~·-" )_.·,ti:;!1!1~.:· ... ·f· •. ··_.:.··. 

I declare that it is my information or ·~~lief tll~t n.ew dutjeo\l .imP.QSe,d 0.J:lfth.e. P,uplic.. a) 
Defender due to Section 1417.9 include determining whether the Public Defender W 
rep~es¥.~Wd ·the 'Pet§Pir; who'., ;was :!ilha.r-ged \VJ.thi, the. :;ctitJ;l~ ::il;i: w.bic;:Q. ~e, biolQgi.c.a.l 
~~fil .. ,W~trfet{lin.~4-; pontactiJ?.g:) the: pe!>SQn:' ~Hlaw.yer: .if.· th,_~ ·~Ub_ijp;.pef~der. ·Qj.C;l-
IlOt r~r.esen,~Jij.mpr:;iher;·J~tld:r~:v.iew.ID.g .. a foI'Iij.~r cl~~l;l.t~S:· case1to detewrin<il howto · 
respond to thc;i gQy~et;J.t',s J;l,9tific~til;lJ1. . . · iq,. : .. '- · 'L! "i .··') · : •;· · 

I cl~,cl~~2.th.at i~ i~,,:mY mf9rJlllltjop, or bf)lief1~t!,po.~sible--respon~.e~, coµld 4ich1cJe . 
~g. m.4r::lit:iga;tjng ~· ·n:J,QtiOI\ :P,lll'~µa,nt to l;l.eJJWJ Code Sect.i.o~r J:4Q5; _ "W"afti.n..g a -
declaration stating that a motio~ .. will· be 'fi;le.4.i-.\With.41 180 ¢.lys · or .Qr:a~g· a• 
declaration of innocence as pro.vided by pewµ Section 1417.9; subci:lvision 
(b )('7)(C), ,-, :; • - ·~-~.. • ; • '_i 

'".":;, ., • . _, • ·. ... ..~ "" ··: ·::·\;.; l -~·i . 

I c;\~cl~e . Ai.at .. it is :;D.lY r,lllformatio;t1., or helj~f, $.a~·:: duties of. at1;o:meys,. suppQrt. 
personnel, investigators, experts, and associated services and supplies, mandated 
under the subject law, as detailed on the attached list of reimbursable activities are 
reasonably necessary in complying with the subject law. 
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Specifically, I· deelare· that·l ru:D.·iiifonh~d ·af!~fib'elieve thaf'~~ .. CoUiJ.~\.~~te:. 
mandated duties and resulting costs in mtvle.tIJ:~tiilg the subjeyct, la¥i'.require tqe. 
County to proVide · z.iew State:.niaridated semces".and thus incur cost.~ ~mph .~e,. ill 
my opinion, reimbursable "costs mandated by tlie State", as defined iri·Go>v:emment 
Code section 17514: · ·, · 

: • i~ _. 

. :~ -~ ' •• i'"''••: ,_,, 

· c~~ts ·~dated by· ili~ ·State ,,~~an~ an:Y µic;r~~.~e~· "~~.~.i~. -~~.ch,",~ 
. local agency'.or school Qisttjc;t is .required to in9µr .. after July .1, l9.80,, 

. as a result·Of any,sfatllte enacted Oll or ~er January 1, 1975, Or any 
executive order iinp1eineiltmg any .statute ena~ted on or after J~~.¥",Y .. ·. . 
1, 1975, which man~t~$ .. a 11ew,.i>rogram or higher level of semce of · · ·· 
an ~j§tip.g nrogram withitl the meaning of..Sectio11 6 .~fAft1.Cle XIII.·.· 
B 'of the California Constifilti'otl. II . '_, . . . . . . . . 

1'1 .• .. ••• .,. of':'•:.' .• :• . ':-..: :Ji 

I declar~ that it is my in(orrnation. CJ.li··be~•ef that the Public Defender's Qfflce,·o:f't'he 
County of Lo~ A'.;ngeles Iia.S'recei~ed a one time gr1¥1:t, Offi_g~ .. <>.f~~ JWjti¢e 
ajl,¢''~PJil1m.n:rg~··orant, .. £or: ::$,nm~oocr rr.0in JBiiliary 2002 .. through· March .~OQ3 .. 
(detrulewin ~e ·~~c;h~d, ~~~~~ 49,~e.n;t~ff,~f p~9.~941~.i~t#.s~D.~tfoij.S ... tQ., ., 
fotm~. N~Ji~:;l?.'¢f.~~yi'. .. 9li#ii&,,1WAP reqqe~t .qQ~el for -the pur-pose· of filing; an~ 
litiga~g a rn..q,tion pursuant to Penal .. Code«Section: 1405 ; ·• · ·· · · .\;,,,; .: · · ·· 'r -· 

·~ -·.·~. _, ... · ,·: ·l: ., ..... ~··:;!"·::;'.·.d, , ... , .. • -:·· -~'; d ~.:i · ... ~- •!" ' .';:;:'.,. . '~ .. 

1:~;~~~~ · .tlilit it is ·mi· iriforttiatiofi· or ~~~~f,~t .~wrentfy·. th~~· ;~~;_µ'q. -~~wees :.,~i'. 
fundingavaila'bleforthis~i;>gra.D;J,;··. · ':_,~,.~~ · · ----· ·· .. ~ · ""· ~-, :·· .r' 

' ' ··~ I ; . · · ' • -' • t - · . · ·J,. : - ; •• • • • • • • -

l am .. J>ers~ltt12'::,.gpnversan~f'fih the ~~regoing facts and if reqUired, I could ahd 
wo~d ;testif)?lt:g:1m:~i§~~~t~ H*,¢,·~er~in. . 

...... - ~ • •. . . . . . 1::·, .-. . ' l"' : !;~:;-~'.-

! declare under· penalty qf perjury und~ the lfl-WS of the State . of California that the 
foregoing is trUe ·an.a 'correct of my oviln knowledge, except as to matters. which are 
stated as infon'liation'and belief, and as to.those matters· I believe them to be true.· · 

.'' 

·qp_:>Jo,_3~4--~r:~; 
Date and Place · ··· Signature 

,:. 
. .. : r. 

, .. i .. ·'·. .·•· 
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·• 
. ... 

GOVERNOR'S OFFICE OF CRIMINAL JUSTICE PLANNING (QC.JP A301) 
GRANT AWARD FACE SHEET. . 

The Offic~ _olC~Fusti_ce Planl)jng, her~ i;les~ OCJP, ~reby makes a grant award of fungs to the . 

following ~dm1pis~~tiv~ Ag~~Y,' (~) _ :·. '"·Lo• 49.~~'" County _ . _ · - . -, · · · . . 

·hereafter desi~teQ ~tee~ 4i the "1110unt;!l;ll9 forJhe P.UfP.OS~ .. an?:-~~tipn set forth in this gx:ant award. 
- 1- - • - -' - • - - - - - ' 

(2) Impleme·~~1tjg_ Ag~ncr -Nam~ · Los Angeles County Public Defender _. • . 
Contact i~~""~.:R~h~fn.. . ; . . ,. I·> . . . ··' • • 

Address 210 W. Temple Street, 19" Fl. J.,os Angeles, CA 90012 974-3036 

(3) Project Title (60 characteri'lna:i:lmUlll) . 

cAWoRNL4'.':~o:2ENc~-~lio!#Fri~~ ~1;toqR.A,M . 
(4) Project J)irector (Name; Title, Address; Teleph<iiie) 

( foqr lines maximum) · .- . · . ' 
(7) Grant eriod . _ _ -
· :.:•• . ., · :::· 'Janiiaiy 1; -2002 tluOusli o-mbi=r 31, zoo2 

Robcn B."K.alunian, Chlof_P._epµiy_"ubllc Defender -
Loo Angeles County Public Ocfcridcr 
210 Weat Temple Str=t.'il.'ooiirt9Jsi3'o'. · 1 -

Los Ans•ln, CA 900q DI}) 27+.rQ~O. ~,,. ,., 
(5) Financial Officer·(Name, Title, Address, Telephone) 

(four lines maximum) 

-, (f!) F!".4eral• : .. ilJ_ip.t _, c· _ 

- "_< · n (9)' State Anioiint · 
.~:-!!~--~ · t .JJ:-,,, n.::iT~ ;.-

1q~ePll4h IVJa.~ch ; .. r, . 

' . 
Patriola Van Bogaort, Admlnlatmtfyc Deputy 11) In-Kind Matcll 

t'~~~~.;:r:r~t'lu~~STh~~'j'. · , : ·· ; 12 1'6tal'i~:Oj~t·c;o~ ·· ' ., '· ' 
Lo.sAngclcs .. !1.·:·~~~'~ c~.W??'.'7~8~? ': ::<. ,·,,. -· - - <'1.:: '~"·' 1 ·;' ' ·;· --- : /0() OQt:)··' 

This grant a:iy1n:d co.~ qf tlii! ,tJtlt;jiag\\, thej1roposalf'or the;grliD.t Wfilth ;iJ:'ii.ttached.ancf made;a part he'rhlit', anil 'the 
Assurance ~f C0:',1W)il!J1:f,«i;,.{o.f:P.!(~h~~ 11;~. p~i,l:!g SW!~I~~ .-!; i~\:i:-::~).' certt.fl·t_ha;~' .Jl) I ~ ·YJ;ste~ with authQri ~ to,. anti 
have the approval of ~e.Citji/Coun~ ~nm,iclalJ)~~~r, f.::i~.~~-'~~!"· o.r,.J.~!,>V\:f!\i.l!-~ ;J:loar~,c;l~f.IJ(•' en~r·~!lto th~~r;1111t 
award a~ent;canil\(2)'..alJ.fifndinceived pu~liflo tlits ·.~rt;em~t wlll'h,€:spen.t~.c.i~1~e1y:o~ .t~e,P~~~~~. ' 
,peclfied. The grant recipient signifies acceptance.of this granl:a'Wlli'd and'agrees to admlnisterfthe grant project m' · 
.iccordance with the statute(s), the Program Guidelines, the OCJP Grantee Handbook, and the QC.JP audit re-quirements, 
as stated In this Request for Proposal (R¥1') ~nil ~~ll~,for_ }..~p~l,c;!i,t1Q~- ~},.), 'l'.h\:~;rant_m:ipien~ fµ,r._ther agr~:~o :an· 
le al conditions.anditerinsJlico·'"or'iifeil Ii referen~eln thulUl'P/RF'A. -- · .- . · · _ _ '. · .. 

FOR QC.JP USE ONLY-

Item:E:.\ C::Cr 101 ··OCC1J ._ .. 
Chapter: iCt.OI :J.(.C;I- . -.· 

PCANo.: (rC:53\ 
· Compoiients'Nb.:Q(/. -3Q. G33. c:c..c 

Project N~.:62-t.-.:F l,~.il _ - - - :' 

Amount:. \LcC; [:CC· 

Split Fund: -f-- ·- ''., -:~ 
Split Encumber:·&. \1. '.;: .· . ,.,._. ,,__. -..- ·· --, 
Year:.,·-~·1/C::"i--
Fed. Cat #: ·€:--
Match Requirement:-e-

F'und: Cie1 TYr.\... \ . 

>rogram: Cn.L\-f ..Ln~'CTai?!t: P>tit/::d1m 

. ·-~~r--·-i~-,y ·i:·· . . 1:~ .. :~ -~:~.:·;·, · :1! ~·1-

(13) Officiat AutiioriZed to Sign for 

_;_/ti·"· Appli~/mtG~~~r~~p,ie11t~ •;_J • :' _ 

- ,. 

.Address;.. . 2!0<W""' 'rCl!IPI= s~ R.oom.:19-'5!3 
; · -· - · · " Liis Ai\~~lea, CA 90012 

Telephone: ( 213 ) 974-2801 

Date:_ /- t>-· 02-
-. I hereby certify··µ~:~n n)y:p~ per~~:p.al_~ci~l~clge' · ._, 
that budgeted funds' are aVailable for the pl)ricid ·-· 
and pwposes of this expenditure stated above'. 

' ~'£ ,,-;~ /l.3~; -/ ~ " " ...-v //~,, ....... 
. ..nf,£.£.· ,J. t:.,.~ ~ "c:.. 

Fiscal Officer, OCJP Date 

el 

ampUona h~ve been compUed wllh, and 
lhls conlrac: Is exsmpl from Department 
of General Services approval. 

APPRr·rED 
29(}' 

Office of imina\ Justice Planning 
1130 "K" Street 1 Su lie 300 
Sacramento, California 95814 



9, 
' ' 

.. · .. 

. ~ · Certifi .-: ·"Jn of Assurance of Complianee 
OCJP 656 (Rev. 8/01) 

CERTIFICATION OF ASSURANCE QF ¢OMPLiANCE 
.. l ;~. 

- Note: Th,er~ are different requirements for state andfederaliunds. 'mose affecting only 
federally fanded projects are identified.) 

·7 .• ., 

' ' 

.1'.:· .... 

I, lv!JCHAELP. JUpGE --; her~by certify that: 
(official authorized to sign grant award; same person as line_ 13 on Grant Award F11ee Sheet) 

\ .. ' 

GRAN.fEE1- Los Angeles.County·Ptiblic Defender 

IlV!PLEMENTING AGENCY:. Los Angeles County Public Defender 
. Ji: .. . . ·{" ' . -~·. . :: .·. 

- ' ' 

PROJECT TITLE: California Innocence Protection Program- -

will adhere to_ all.9ft4e_Grant Award Agreement'requlremelits (sf~te !l:llg/oi fedei111)' ~directed 
by the Office. ofCrimin~l Justice Planning-including,-but not'lliriited t6, th~ foµowing· il.reas: 

, • I ·~ 

I. Equal Employment' Opportunity 
II. Drug-Free Workplace,Aet ofl 990 

III. Ca.l)fornia Environmental Quality Act (CEQA) 
IV._ 1 ' _ ·.-· , L.ogbyig.g _ ., · 

1
:'{,:. ·: ... , . D~bapnenti Suspensioli;'and•0therRespon:sibility Matters 

VI. · _ J;l.roof, of A-utbotity from CDity CounciV@overitlii'g Ifoaid · · · 

I. ,,EQ.UA};i·J.i!~LOYMENT·OPPORTUNITY {EEO) r -

A General EEO Rules and Regtilations (state and federal)" · ,. · -

-The appUcant selected for-funding ·acknowledges awareness 6f, and the 
. respqnsibility to comply with, the':folloWingEquiil El:nploymexifOpportunity 

requirements by signing. the Grao:r<Award',Face Sb.eet'(OCJP -A3 6 I), including this 
Certification of Assiirance of Compliance,_ and submitting _the application to the 
Office o_fCriminal Justice'Planni.ng (OCJP). 1

·" • '.'-

- 1.- ' 

- 2, 

· California Fair Etilploynie.ii.t and' Housing Act (PEHA) and implementing 
Regulations, California Administrative' Code, Title 2, Division 4, Fair . 
Employment and Housing Commission.' 

' .. ,, :· 

_·California G6vemm'ent Code AftiCle'9.5, Sections 'i I 13 5-11139.5 and 
. Implementing Regtilations, California Adriii.nistrative Code, Title 22, 

Sections 98000-98413. 
·_. -~ ..1~{· ... 

3. Title VI of the Civil Rights Act cif 1964. 
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4. 

c~ 1ation of Assurance of Compliance 
OCJP 656 (Rev. 8/01) 

Title V, Section 504 of the. Rehabilitation Act of 1973 (29 USCS Section 
974) and Federal Department Regulations on its implementation; 
Government Code Section 4450, et seq. 

5. Subtitle A, Title II of the Americans wHh Disabilities Act (ADA), 42 USC 
Sections 121'31-12134 and U.S. Department of Justice implementing 
regulations, 28 CPR, Part 35. 

6. U.$. Department of Justice Regulations, 28 CPR, Part 42, Equal 
Employment Opportunity, Policies and Procedures '-- applies to federally 
funded grants only. · · 

. . 

Federal and state agencies have the legal right fo seek enforcement of the above 
items o.f this assurance of compliance: 

All appropriate documentatioq must be maintamed on file by the project and 
available for OCJP or.public scrutiny upon.request. Violation of these provisions 
may result m withholding of grant funds by OCJP. 

B. The following apply to federilly funded pts only: 

Note: Effective Fiscal Year 1992/93, the Federal criteria and requirements 
apply to the "implementj.ng agency" responsible for the day-to-day operation 
of the project (e.g., Pro_bation Department, District Attorney, Sheriff). 9

1 

l. Criteria for Federal EEO Program Requirements for Grants in the Amount 
of $25,000-$499,999. (Does not apply to community-based 
organizations). 

Federal regulations require qualified· recipient agencies of federal financial 
assistance to prepare an Equal Bmplo:Yment Opportunity Program (BEOP) 

. upon meeting· all of the following criteria: 

a. · Grantee has 50 or more employees. 

b. Grantee has. received a total of $25,000 or more irl grants or 
Sl,1bgrimts sin_ce 1968. ' 

c. Grantee has a service population of3% minority representation (If 
less than 3%·minority population, the EBOP must be prepared to 
focus on women). 

The EEOP must be developed for the implementing agency responsible for the 
day-to-day operations ofthf} program. · 
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e. 

.e·. 

2. 

· Certifr -· "1ll of As8UI'llI\ce of Co11lpliance 
OCJP 656 (Rev, 8/01) 

As_su~ce ofEEOP for Federal G!ants of$25,00Q-$4_99,999'.. r 

Tbi.8 uripliken~g agency has fonmllated, or will fo~ulate, impleme~t, 
and i;nai.o,titlp an E~OP wit}µn 60 q~endar. days of t4e date the Grant 

· A:v"'tifd F!ice Sheef. (Q9!P t,uei i) ~ ~ign~d ~'y the EJ!:~cutive Dire~tor of 
. QCJP .. I ~o certify that tl:l~ ~QP is/will be on fik:m the followmg 

A.ffi.riliative Aption (A.A.) .Office:·. · 

A.A Q~cer: Ron White · · 

Title: P~rso6nel 6fficer 
·;-;-·•,•(··-•' 

Address: 210 West Temple Street, Room 19-513. Los Angeles.·CA 90012 
' . ., . ' 

Phone: '{213)_974·~28M 

· The'EBOP is availaQ11il fi;>rrev~ewor auQ.i.t.~y of!icials ofOGJP or the Federal 
Goven;Jp:l,ent, B.!l_ requfred·· by .rel~ant lilw~· and .regulations. · 

l . ' 

AdditiJila.Iiy, I awee to subnii.t a cop; of.~aid EEOP to OCJP (Attention: EEQ 
Compliance Otfic;er) within 60 calendar d~ys of the Executive Director's signature 
an· the· OCJP A3 01. . · .. 

3. , · Federal:Gra:nts. of$56o,ooo'and Above 

.o'.\11 appU9an~s ,f<;>r .{e,deral. gr:a,nt.fi,mds of $.5.00, 000 or more will submit a 
c6py of th~µ: $.::Bo:P (develop.e,d for tb,e. implementing agency), or-federal 
letter of complian~e, to OCJP. with the second stage wplication forms. 

4. EE9P Updates (or Continuing ~~deral <;:rrants · . 
; . . . . 

Projects that have previou.sly received a total of $25,000 or more in federal 
grants, or a s,ingle award in~'the amqunt of-$500,000 or more, and· have an 
appro:ved EE.OP on file with,QCJP, are required to.submit an annual 
up4at~ of their EE.O?.if funds,are continued. The timefriUne for EEOP 
updates are the same as identifi~d .iri Section B, .2 anci 3 ~hove. · 

C. The follow4>.gapply t9 all OCJP grantees: 

I .. · Iil_ ¢ditioQ.. to this. Qertific.ation, all OCJP grantees must have a current 
~E() ,Poiicy Statemeµt, e~~ablish.ed by their agency, posted in a prominent 
place ~,ccessib~e to, emplqy~es and applicil.i:J.ts; and · · 

2. The p~sier entitled "Harassment or Discrimination in Employment is 
Prohibited by Law" also must be posted in a conspicuous location 
acces~ble to employees and applicants. This poster may be obtained from 
the local office of the Department of Fair Employment and Housing. 
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II. 

... · 0 ~ation of Assurance of Compliance 
OCJP 656 (Rev. 8/01) 

. . I ' •' - . • ( 

CALiFORNIA DRUG-FREE WORKPLACE ACT.OF 1990 AND FEJ'JER.AL 
DRUG-FREE WORKPLACE ACT OF.198_8 MQ~MENTS 

The abov~nam~d o;ganization(s) Will. co1¥ply willi·.th~ ;~ifo~i1{a'~rug~Free Workplace 
Act· of 1990 ofCaliforilia Governmt;:n; Co.de Se,c~(Ji:). .. ~~~5, ~t seif.;-,and the Federal Drug
Fr~e Workplace Actofl988, and impl~~ted as 2s·~. Par,t 6,7r~ubpart F, for 
grantees, as defined in 28 CPR, Part 67, Sections 67;615 and 67.620 by: · · 

A. 

B. 

c. 

,. 
" 

. . 
. ·, '• .' . 

P.ublishing a statement notifying ~mployees lliat uillawful manufacture,, 
distribution, dispensation;.possession; or use ofa,9pn.ti;pH~ii.s~qstance is 
prohibited and speeifying actions to be taken agamst .employees for violations, as 
required in Governm.ent Code Sec.tion 83?5(a)~ ...... . 

. : : '· . ~·:-' :·~. .- .. : . .' ·~' 
! • • . • •. ~- .:.. • . 

Establishing a Drug-Free Awareness Program as ~quir~d by Goyenµnent Code 
Section 8355(b), to inform employees about all i)f the· following: · · 

L · · The dangers of drug abii.se in the wcirl(place'; . ·' ' . 
2. The organization's p'olicy of niiiliitainin'g a di'ug.:free worlcpface; 
3. Any available counseling, rehabilitation and elllployee ~sistance 

p~ognuns; . 
4. ·Pena:lties·that may be·ii'npcised upon empl6yees for diUg iibuse violations. 

ProViding as required by Government Code Section 8~55(c) that every employee 
• ·1 '· . . . 

who _works ori the proposed gnint: ·· · · ,. · . · · 

1. . 
2. 

Will recefve ·a copy ofth€' cOmpanyfch,-µ&-.rre~ ;po Uc)! stf\tement; · 
. Will ~gree fo;abi'de·b:Y the terms'ofthe '6ortipaiiy8 staf;iment as a condition 
ofemploymeifron the contniot or grant: : · 

· .. D. Notifying the employee in the statemenf r~quired that,'as a condition of 
employment under the grant, the employee will: · 

• i ~. • ~ : ~ . ' . . . ! • • 

·I, . A:bide by the. tetm.s of-the statement; . 
2. Nqtify the.employer'in wnting'ofhis or her conViction :fcir a violation of a 

criminal driig st_11:tute occ::urrmg m:the'W-orkplace i!.o tatet than five (5) 
calendar days: after such .convictidrt. · ' · 

E. Notifying_ the agency, in writing,. within ten (10) :calendar day8 after receiving 
notice as required ab9ve from an employee or otherwi!le receiving actual notice of ' 

. sucp conv!ction. Employers ofconvicted·employees mus~ p:i:ovide notice, 
in.eluding position, and title to: Dei'.>art.ment of Justice, Office ofJustice Programs, 
ATTN: Control Des~. 633 Indiana Avenii~, N.W.~ w·ashirigtcin, DC 20531. 
Notice shall include the identification number(s) of each affected grant. 

.. ·.1 
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OCJP 656 (Rev. 8/01) 

Taking one of the following actfons, withiii 30 calendar days of receiving notice, 
with respect tO any employee who is so convic~~p; ·,. - \ 

.. , , . -. . ~~·~·71 . > ..... ~.:·.- . . . ·lr'. • . . 

1. , · J.~g appropriate petsomiel action·agaiiist'11ircih\uf cihp1oy~;~; up to and 
including termination, consistent with the requ~~~enW of ~e • .· 

· Rehabilitation Act.ofl973; wfamtmdbd; · .. ; · 1 

: , •.. 

2. . . Requirihg 'suohCettiplOyee tcf p~cip~~e satl~f~.t8ply ~-~. ~g ci;bUSe 
·assistance orrehabilitatiori progranl-approved'fot such purposes by a 
fedetal, state, or local health, law enfor1<emen4 or. C?tPer appt"opriate 

. . .. . ,; ... . · . agency. '·· c, ; ., . 
. ?,;\ ::!: . . · ,: . . ; ... _~·-., ~·-· , ... ~ . . .... •. . ':: . ; 

D. ". . N,l:a,lcing a;good faith effort to ci:iritjffiie to riiamtairf a drilg-free ~o.rlcplace through 
implementatioIJ. of the above requirements. · · 

111. Cf\L.~F9~ ENVIRONMENTAL QU~rp_~_Atj.{¢~1QA.) , . 
. _ ,; __ :..:;, :'r 'l .-· . ~- ·.::·~·· •-: _i ·~-~·-~-·. '\.:r .::;·;.,tt ~ .. ~ .... :='.···_ ·'_·._ .... ~·-. -·~:L, -_ -··:·-t\11, i;;7_i_,::1·::··· 

' ... Tue. !!ho.vern".'med1 organization(s)fmdiVidWil{s) Wi)f cbiJlpJy V4.~.qtcr ',(Mfqrnia 
···. , · .Et:~viffinm'cmtal QqautyAct (CEQAJreqwrehients'~ )1.filteH i;#,~e l!ub_({9,~~spurces Code, 

. P\vis_ion .13, Section 210oo·et secpitild·lillltlther'B.pp~qabl~.'tu~.es\m.9 i;~gu1atj1:1ns. 
• • •'' ' . ,, ·• 7;J. '.' - . 

N. 

~I appro~rl~te'd~clmle~~ti~n ~i;l be miiliit~~d .on fileof~e projddt'~d ~~ailable for 
.OCJP or public review upon request. . , 

• ''i .. 

. .. ~·· . . · ! ' 

. '•' ~' ··' 
LQBB~P·.' 

: . ;~ 
} . '•t • 

" . .... 

As required by Section 1352, Title 31 of the U~S. Code, ~d llµp!~en,t~ as 2~ CFR, Part 
.· 6:~• ,forP.rJ:SO~ entering·into a gt®.t-of cbopetiifFve>igr?~eiit ·~y~~:~l_OO,QQ,91 as defined 
. at 28 C:f,R~,:.Part 69; the applicanttcertlfil'ls tliat:· :. · ' 

.... A, 

c. 

·,~i;>; .f~r;lera1,ly apprOpriated'. futids hlive. beeri -~~~ o(~iJ1p,9 .P~d.. bY:.?:i:~~ll q~half,of 
the undersigned, to ·any person fotrinfliiencffigor' atlemptihg to influence an · 
officer or employee of any a~ency, a M,~qe,i: ?{Con,gif~~~. !!µ,-0ffice.r1 or empl~yee 

.of, §9pgres~, ·or::Elrt employee·'ot S:'Membet o"f Con1gre8s iii connection with. the 
making of any federal grant, the entering into of ~r 9p9pe~.y,e a~rII1ent; and 
the e:i<;tf:llSi()n, CQF!tinUation;'rettewfil, aiii~a.Irii;iit; OT Jriodjfl,cation of apy ,federal 

1 
grl!Pthr coppe:\!'tive . .agreefuent. ·. · " :!.: " ·· · • "· ;. .. ·. .. · 

•• ,•: ' ,: ' ' ·.:·: ,' :,. ' '. . " .... ( .1-.·· '\- . I" -.\.~ ~ ,.. _: l ' ' . • . . • i.. .... - '. : 

·if imY. f\ID~ other:than-r~~~ra1"·aR1'r~prlM~" ¥~l~~r6J~~en B!iiil.::~.~ ;,,.,Ju b.e paid 
t.Or!ffiY:P~On for-~1nflu~ncmg .. ~!.a~e~p~~ .. ~~,N¥1~.~!l~~:~·fM?fR.9~ .Q.r employee of 

. _l,\l!Y agep9y, a Member of 0ongress, an. offic:er or ~p~qxee 9f;CpIJgre~i;, or an 
employep·of;a:Memberof'dbngre~s·:¥:d~Bz!:e5~9ff~H~:.ijtl~~fe,4~,-~i or.·: 
coop!'rn.tive agreemept;;tiilntiidersigil~4 sbi4 c8i:riple~e i41.d S\ill;>m.~t.S~dar~ Form 
- LIJ... "Dipclostire;of f:Xlbb}'ing AcriV'itles/1~'1ff ru;:c6},4~8e. wif!dts,,W,SWµctions, 

! ....,._. • ';"'~ ' . . .. •• •·. • .., ."~I { ; . '• • . ,• • 

The ood~ci{gr~ed shall require that the languEi~e df this c~rtifi~atio~ be i~~luded in 
the award documents for all subawards at all tie~ [incl\l;!iin.g subgran~;·contracts · 
under. gra,µt~ and cooperat.ive-agreem~ntt~d.' sil~d6,it~t(s)J and that all · 
~ubrecip!~ntl!.!ihall certify lirid-disclds~ accdrdiri.gly,~ c . ' • . 

• • ., •'• •''r '· •• ; '.· ·, ,' : 
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V. DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS 

. VI. 

(appli.~ t~Jede,r,aUrfunded_graµ.ts only) ·"-·, · 
•. :'.·~ .• _-ci· ·· .. ·rc·.::i" .. · ·· .~.: '.'.",.·:; ;.. . '•. · ·· · .... -:~; '.'.·u~_-· ·· · · 

As.required by Executive Orc!er ~25,49; :peq~ent and Susp~ion, and implemented at 
28 CFR, r~ 67, {Qf P~9~ectiye p!iffiqipan.ts:iIJ.primary covered transactions, as defined 

· at28 CFR, Pan 67 ,· S_ectiqn_ 6.7 .. 5 IO, t,he.iippljc:ap.t certifies :that it and its principals: . . ,· ·-·:'.. -

A.• ~., .. Afl'not !itesently·d~b~ed, ~P~~ed, proposed fo~ debannent, declared
ineligible, sentenced to a denial of federal benefits by a state or federal court, or 
volun~_ly i;ixcluded from cq_ver~:transactiorts by any federal department or · 
agenby. . . . .. . . '' ' ' 

B. Have not,. wi1;hl,n. !l three-ye~ period precedi:tig this application; 1:>iieri coriVicted of 
or liad a civil judgment rendered against them for commission of fraud or. a 

c. 

·n; 
. ·~ '" . 

. ~~ oif~·~r ip cpi;mei;:p9n ~!th· obt~g; attempting t~ oo·~~·.or 'per[-0rn_iing 
a·pp.B_li,c (fr4~i:_a.1 •. state,,or)o\la,I) tr.l!:nS!!-Ction·}>i': contract under a pubh6' transaction; 

· ·"vit>fa:tio'!''o(fed~~ or ste,tf!AAtit:iUSt 8tatutes;or comriiissio·n of embezzlement,. 
• - r ···•' • r1_·1 · '\ · '.' .: ,.- },I l , .:• . . ·I~· •. ,1,. • ' • 

theft~Totgefy, bribery, falsification or destruction of records, making false · 
statemt30~· o,r recei:vine: stril¥D pi;operty; , . · '· 

. . . . 

Are not presently indicted for, or otherwise criminally or civilly chargeq by a 
"governmental entity (federal, state, or local) with, commission of Siiy of\the; 
offenses enumerated above. 

·'.' - ' ..... 
·'" .•• ·1~.,.~~~i·' ...... ',_ ........ < ... ." ~ ,: ·" ... . . . . . . 

. Hav~ nqt":~fi?i~. ~' thj~~~};'~~.peri94tprecedi.P.g·this application;. hid:"oile . .or more 
pul>lic frahsaetiOris (fbdeiiil, state, qr lpq~}tc:rminated for cause or default 

. ' 

Where the applicant is UI\l!l?le to certify to 8llY of the statements in this ceftifid~tion, he or 
· .. she shall attaqlian ~pilµ#,#op to tiµs_ ipplication.j :· ·: " . · ·. ·· . , ; . 

• . ', . ~ ~ . •. ~ . j ' 

PR~oFoFXUrildrofv F'rloM crrr ~o~,e~&oVERNIN~·Bo~ . ". r:~..,..:~;<\ :_• :·.~~ -~~,;,-.· . ;'..: ··~·-, . . . . . r 

• .. • ·• ,~~.: ..... ·.·~·1.:_ .. , .. · ', 1 " ,. ... ~· -, .• --.·>;-.=··>" ·~·· 1 ~;_. ~r. < · ~_. .. , · '"..::"... ~~-~ ... .' ... _.·i 

The abbve ri~e(prganization.a,c9~ts ~sponsibility for. ilt!.d wiH comply witp the 
requiicinent' to obtain written authorization from~ the· city cotificiVgovernili:g board in 
support of this progi'am, The Applicant agrees to provide all matching funds requir~d 
for said project (including any~en~ent'.f4ereof) under the Prbgriirii and ·the ' 

. '.. . . . .. : ,_. ... ... [ .. · ... ! .. J .. J J.... . - ., ' . - ' . 
funding tefuis'.''ajtd c6nq.i~!9P~. qf oqp;i, -~d .t,he,t 1,1.IIy·cash match wiU be appropriated 
as reqilired:: It.is agiee~ th'.a.t'B..iiyJi~l:),ilizy ari~ip.g out:ofthe perl'ormaifoe of this Grant 
Award 'Agreeme~t, .ftltI!i4i,ng .t;:lVil co\µt .actio~. fo.r damages; ·shall· be the · . ·. 
respoi;isibilify 6tth6~~f'reciple~t a,nd -the- autlwrizing agency.: The State of 

; , , .• , • "_'"" : ;. "I• ',_,-I'~ \ · -- · , , \). ••.• •"rf. .I " ' 

Califotnia aiidiQCJP disc1~4t,l,r~sponsibilih'. ofanysuch liability. Be it· further 
resci!Ved thaf graiif :tlirids' received hereunder shall not be tised t~ supplant 
experiditures controlled bY this. body .. 

. ·::- "·! . .. .. .. ...: . . ~-

. ' .... 1 . : . •. 

The Applicant is· requiied to obt~m ;v.irtft~n au~m;ization fr.om µte city cciuncil/governirig board 
that the official execilfihgthis agi'eem(!)l~·1\s,_in.fa~t,,111~thoijzed to do so. TheApplicant is also 
required to maintain said written authorization on fik and readily available upon demand. 

296. 

·e) 

e.) 
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All appropriate documentation must be maintained o'n· file by' the project and available for 
OCJl' oi; public scrutiny upon request. Failure to comply with f,h.!:f+e reql.\irew~.119. ~ay 
result in susi:i.ension of.payments under-the gf.ant or· termination ofthe·granl or bo'tff and 
the grantee may beJn~ligib.l~for.~~a.rd of1J!.l1Y',fl!t~r~.gl'..an!s)f:~e Office ofrCriminal · " 
Justice Planiiliif (OCJP) d~forn{i~es tli,~t)j~f;iof ~fle_ (9l!?~i;qg1 ~~- oc\;~f~.~~.'. ~~~-~)~ l~~'..;,, · 
grantee has made.false.cer.tification; or (2)'v1olates the cert1ficat1on by fallmg to carry out 
the requirements as noted above. . :: - .. 

. , ... ,• ...... : .. .. ""···. 

CERTIFICATION,, i .. : 

I, the official named below, am the same indi'Vrdual aiithorbd fi:{~igh tke· tffut A~~d ~~e~ent 
[line 13 on Grant Award Face Sheet], and h~eby swe!lf that I am duly authori.zed lega,lly to bind th~ 
_contractor or grant recipient to tlie·above described certification. lA~JµUy.a,war~;~t tills 
certification, executed on the date anc!,in the C:Q.l,lll!Y !:ii:ilo:w, is madr;i q.q.~er.pi:ip.alty of perjury under 
the laws of the State of California. ' .- · _ _.:· '·" · · · (" ·· · . · -. . -_ 

• • •.•• ; '·· < 

Authorized Officio!~ Signa~ cJ6,~t !:;!~ .. 
Authorized Official's Typed Name: MICHAEL P. JUDGE. -· -' 

.... j·. 

Authorized Official's Title: LOS ANGELES.COUNTY PUBLiC DEFENDER' 

Date Executed: .:l \§\ () ?!' 
- ! 1 ~ 

.I'' .. ,.:··.· 

•• •"j_w., •· .. ~ ~ 
FederalIDNunioer: 9511000§21 · .. , 

Executed in the City/County of: LOS ANGELES COUNTY .j;:· 

aX City/County Financial Officer ' 
a - City Manager 
a Goveming~~C~air ,,-,•- /.::•r· ... ·-;.-" - .. / _, _,· 

Signature:. ;rrz;u,.~~LJ .:-7~:;:{ ... 

v .. 
Typed Name: Patricia Van Bogaert -~ w• "r_'·. '1 . 

Title: Administrative Deputy.Los Art1teles County Public Defeni:fer -

• ""!. •••• .,'·. 

29T 
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.. ;: \ ., .... :r.. . . 

. .. . !· ,!:, ,f.~O~.CTqO~ACTJNFORMATION:·· .. . ., ·' 

Applicant:,L.dt{i~(}~~#.~.·c?ffihY .,._,··.· _=··_\: . . "'' .... :, .'','. . ··:: .. ·:. , ,,, .. ,. ·'" .. 

Implementing Ageney:{if applical:ile): I::Os· ANGELES COUNTY PUBLiC DE'FENbER 
· · : .• •\ · ;.,,/,H'· l.7·'t'\.."l .-~•;, .. li.i·· :''· ·,. ·~df-;1 .. ;r_:;1Ll' •;{i'· , '.t.(·'.· ·:.n.}). , .. '~','' 

Project Title: CALIFORNIA INNOCENCE PROTECTION PROGRAM .. . ~: ... 
• !~·:•-< '• ·~ ;/r[:I •. 1' ~:· ~· 

Grant Number (to_ be added· by OCJP): -------------------

ProVide.t!ie ~ .. tjtl,~.,11.dqres.s,JelCP.~~~J!un.!ber,, s¢ ~-mail'. address -for the project contact persons·ruuned below. 
If a sectfon 'diiesnilf"iijiply to your project, enter-. "N/A. 11 _, 

. , .' ~ 

. Nariie: Searl McDoiiB.id ..... 
Title: DepirtY Public Derendei tV . ' : · '' · · · .. . . • .. 
Address: 210 WestlTempfo' Street; 191h Flodr, Los Ahg6ies; CA 90012 
Telephone Number: (213) 974-2911 Fax Number: (213) 625-5031 

2. 

E_-Mail Ad_dres~;, Slllif"~g.l,l&l@~·h;~; ~"'""f :~' ,., ''" · "'·. ·c· . 

. i'·':>~t~.ti'.f{~.-·;:.• .jJ}:~i··:~':j~~~-tf;~·-:·~~:~~~ .... ~~-·~: ,;::~2 .. -y•f.,~ :~~1:·:~~~1 .. ,; .. ~ Jt;~~ ......... ('/}'. 
The person to whom~1fili pers.01\:'~_dJ,n:#.li.faccountable. · 

Pt "''\~.; 

Name: Carole Telfer'.') ·.1 

Tit).e: Head Deputy Public Defender 
Address: 207 S. Brq~~)'.!; ~~~40R1.,_J.,.o~-Ang~~S.•,C§,999.J7C · ..... _-:;) ·' 
Telephone Number:··(213) 893-2570 . Fax Number: (213.) 62J-~~~L: 

' -~ . ~or',!;, ·~~-·~ 

E-Mail Address: 'ctelfer@co.la.ca.us '1.~ Ci t/rf"' .. ' ·' 
f'. 

3. The executive director of a nonprofit orgwrization or the chief execttjve officer (e,g,1 chief of police, 
superintendent of schools) of the implementing agency: · · 

Name: Michael P. Judge . ·-" 
· Title: Public Defender, Los Angeles Co~ty . . -~· _ . . . .. . · , .... 

. :' ,. · ·Address: ·'210-WesfTempfo street,"'f91h''.F1bm: ~~~@i.~1¢s, _c~ 9oot2 ·. · · 
Telephone Number: (213) 974-2801 Fax Number: (213) 625-50,31 
E-Mail Address: . 

4. The chili ofthe governing body of the implementing agency: (Provide address and ti:lCJ>hone nthnber.other 
than that of the implementing agency.) 

5. 

Name: iev Y arosla~sky 
Title: Chairman., Los Angeles C()'!;J:;!Y ~ggd p[S:uper:visors . . . . .. . ... 
Addi'ess:':jS".fiGllietli'iiau of:Administration, Los Angeles, CA90012 
Telephone Number: (213) 974-333}, ~·J: . <;·Fax N~bm.J J413 ) 625.~ 7360 ·: 

: '. ! •. , ~t 

. E"Mail Addiess:·· · · · ··· · ·· ·· · ... -
~-:. - .. ::: ....... . 

' . ·---···· ...... 
--::~.::.···::. ·:~ .. :·· . . -. ,.,. ..•. . . 

The person responsible for the project from th~ applicant agency, if different than# 1: . 

Name: Robert E. Kahmian 
Title: Chief Deputy Public Defender, Los Angeles County · 
Address: 210 West Temple Street, 191h Floor, Los Angeles, CA 90012 
Telephone Number: ( 213) 974-7060 Fax Number: ( 213) 974-7060 
E-Mail Address: rkalunia@co.la.ca.us 

. :t9s. 

.. ' ....... ~:~ 

·!. 
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.... . .. 
PROJECT SUMMARY 

1. PROJECT YEAR. 2. PROJECT TITLE 3. GRANT PERIOD 
XNew California Innocence Protection Program "Januarv 1,2002 'To Year2 - Year l · - Other·. December l l, 2 002 

4. APPLICANT 5. FUNDS REQUESTED .. 

Name: Los Angeles County Public Defender Phone: (213) 974-2801 

Address: 210 West Temple St, l 9lii Floor Fax#: (213) 625-S03 l s 2091034 
Los Angeles, CA 90012 

6. IMPLEMENTING .i\GENCY 
Name: Los Angeles County Public Defender Phone:. (213) 974-2801 Fax#: (213) 625-5031 

Address: 210 West T~le Street, 19rb Floor .. 
Los Angeles, CA 90012 

7. PROG;RAM J)ESCRIPTION 

The Los Angeles County Public Defender proposes to ere.ate a California Innocence Protection Program (CIPP) Unit 
within its Office in the Centtal Court. The Project will provide representation to all former Public Defender clients, 
currently in state prison (on a case in-which the Office represented the inmate)·who request counsel for the purpose of · 
filing and litigating a motion pl!.l'Sliantto Peµal Code section 1405. The Project will also respond to notification pursuant 
to Penal Code section 1417 .9 regarding the disposal of biological materia~ which would clearly impact a Penal Code 
section 1405 motion. The Project will consist of an experienced Deputy Public Defender and Instigator and will utilize a 
team approach to achieve aU grant program objectives. 

s; PROBLEM STATEMENT .. 

The primary problem affecting the implementation of Penal Code section 1405 is that many of the requests received 
by the Public Defender to date have been handled by individual attorneys with regular felony case assignments. Based on 
the increasing number of these requests, a single project unit of an attomey(s) and an investigator(s) could more effectively 
and effici~ly process these cases. Tlie complexity of the issues involved in these cases and the need for extensive 
investigation to locate evidence demands a team of attorney(s) and investigator(s) ·working together to review and handle 
these cases. 

. . 

9. OBJECTIVES 
Objecttve #1- 50 Eligible requests for motions under }>.C. 1405 will!-::; accepted. .. 
Objective #2- 50 Cases will involve a preliminary investigation. · . _ 
Objective #3- ~ Cases will involve a full investigation ilnd a motion under.P.C. 1405 for a state habeas corpus petition 

Objective #4-
based solely ·on a claim of actual innocence that is supported by other evide,nce. . . · 

!. Cases will involve the appellant/client being represented in the trial court in an attempt to vacate the 
conviction. . . · 

Objective #5- r Cases where the appellant/client's judginent will be vacated or. the conviction overturned as a direct 
Result of the project's intervention. · . 

OCJP-221 (Rev. 7197) ' 
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IO. ACTIVITIES 

· .. Attorney will perform review of case, contact California Western IJU1ocence Project to 
.!detennine if that Project bu also received a request from client, seek appointment on 
the case from the Court, contact client and discuss motion procedure, open project data 
base, conduct preliminary and full i!Jvestigations, review case documents, prepare 
motions, litigate motions, arrange for testing of evidence, prepare motion for writ of 
habeas corpus or. riew trial, input all activities in Project data base. , 

13. EVALUATION 

Qualitative evaluation will be conducted to detennine whether Project Unit attorney has 
responded to all of the requests made by eligible clien'ts in an effici~nt and effective 
manner. 

Quantitative evaluation will be conducted to determine whether the number of cases 
projected for ea~b of the five objectives have been met. 

15. PROJECTED BUDGET 

Personnel · Operating 
Services Expenses 

Funds Requested 
$203,764 ·sS,270 

Other Grant Funds 

l 
-0- ..().. 

Other Sources (list in-kind, fee8; 
etc.) " ..().. ..().. 

., 

16. NAME OF RllSPONSIBL~OFFICIAL ~ 

Date: Sign•tll~£J. ~lo ~ 
Title: Tvoed Name: Michael P. Jude:e · 

OCJP-227 ev. 7/97 (R ) 
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11.CATEGORY 

-
-
-
-

12. PROGRAM AREA 

-
-
-
-

14. NUMBER OF CLIENTS 
TOBE SERVED 

so 

Equipment TOTAL 

..().. $209,034 . 

..().. ..().. 

..().. ..().. 

/'- c-o;)... 

Public Defender Los Am1eles Countv 

~ • 



.· .. 

BUDGET CATEGORY AND LINE ITEM DETAil., 

A. Personal Services - Salaries/Employee Benefits 

1.0 ·Deputy Public Defender IV 

12months@$ 9, 717.27/m.an1h@l00% 

COST 

$151,048 

-~ :' "':l~··· --~~1 ··»·" ·•'"''~ ... _ ........... ~,,.:·.····?;'i~f:f-i. •. '"~1':<...,''······ h."·.-;1· 
''.."j. ...... 

.,, . ~ -.• 1';>. 

Subtota!N~ S~ : 

Plus Employee Benefits. (@29.53596%) 

Total S&EB 

·$116~607 

$ 34,441 

$151',048 

'Ihe Depufy Public Defender N will be the e.ttomey who worli:s the Project by revi!™n& imnate rCquests, . 
accepting eligible requests, pn:pm::ing and conducting all preliniiDmy investigations and.full iriveStigatioria; llil.d 
represr::nting clients in the trial courts. This attomc:y will also keep 'end maintain all program and statistic source 
docume:nts. ; 

1.0 Iiivestigator II -.P.D. (p'art-fuil~) 
12 months @$6,640.82/month@6.847% 

Subtotal Net Salary 

Plus Employee Benefits (ai 32.03%) 
· · ;, TotalNRS&EB. 

, {LeSs Salary Savings@ 7.09%) 
TotalS&EB 
6.847% 

1··.· 
11. '• 

$ 79,689 .. 
$25 525 ,. 

. '· 
$105,214 
( $7,459) 
$ 97, 755 

$6,693 

The Investigator II will woLk. part-time an tb.e gmnt and assist the Deputy Public Defender rv in conducting 
preliminary and full investigations. . . . . 

"Employee Benefitll include: vacs:tion, holidays, sir;k leave, bereavement leave, military leave, jlll}' duty, witness 
leave, iajucy leave and civil se:rvicie exam leave. For othei' benefits, Los Angeles County offers various cafeteria 
pl.ans. The following include tb.e most common benefits: retil'!:mi:nt, medical, dcnlal, life icsunmce, short and long · 
.fl:an disability and Wmker's Compenslltion · , . . . 

TOTAL 

OCJP-A303a (Rev. 7/97) 

3QJ·· 

... 

$ 6, 693 

$157,741 

l 



.. 

..... 

· .... a' · ,,·,•::..·.· ~.,~~1~··~--·~!'-····:·.1·•~,··,~- ·· ,._,_ .. · 

_ _.___ --··-- .... -~_...._ 

~ .... 

·, 

'( ": .. 

.. ... 

BUDGET CATEGORY AND LINE ITEM DETAIL . 

. B. Operating Expens~ .· 

••· c'! •\r ., ..... . 

Audit Costs - ( $1500 .inaximum.or }%ofgranttotalifover.$150,ooo) 
•: .· 

OCJP Training/Conferences -To send two Project staff to a minimum of one OCJP 
sponsored training;/ conferences during the grant year. The Project will use Com,ity travel. 

• , , . I , • 

rates. 

A#fiue (for 2@ $~94/rOUDlitrip) ·$7~~ 
Lodging (for 2 '@i$150 per niglit- 2@ $150Xl) $300 
Tnmsportatian/Sl:iu@: (for 2 at $30) · · ·$60 
Sub~ @$52. 75 daily (2 for 2 seµiiruq: ~fS) " ru.l 

Total $1,359 

COST 

"' '$• 900 
1''· d:· 

. " . .. $ . 1,359 

,, .... '· '-:~ · •;~;q~:~ --,, 1L·· 

., 

-\ 



... 

; ··. ·: .. '· 
,. •.. , 

.· >: ·~, .. : 

,.,,. 
··-' 

'·. , 

. ' ··,. 
!•" :r" 

' 
. , - , .. 

: ·-:,~ l 

: 7~' .. : 

' ~. ; i 

,..... ·; 

... 

'..I'··. 

PROJECf,TOTAL' ··· 
,_,. 

. '·Fl!D!!RAI:. :. 

'• .. -0~ )1 ' . 

2. Percentage of Funds -0-

91 OCJP-A303c (Rev. 7/97F'" 

30_3-

•'.' 

.•. - ~ 

""l 

.· ~· 

. ... :•. 

.. , 

COST 

1-(··., 

.• ': ' ' ~- • 1 . :; • 

•·"'•. 

• • ., ·,~ •• 1 -' • • -~ ... 

CASH 
MATCH 

t· 

.. :.;.· 

.. 

- ·'·· 

-0-

IN-KIND MATCH 

-0-



. .... 

.. -. _,,,,, · -- cAL1FoRRtA~ .. ,NN.ciciiNo'e"PRoTEcTl·c;N, PROGRAM e·I 
:BUDGET NARRATIVE 

The Los Angeles County Public Defender's Office intends to use funds under the . . . . . . 

California Innocence Protection Program to assist indigent inmates convicted of a crime(s) . 

in California State· Courts establish their actual innocence through the use of post-' 

conviction DNA testing. The grant will fully fund an experienced Deputy Public Defender 
' . 

and partially fund a Deputy Investigator to investigate, prepare and litigate m6tions for 

DNA t~sting pursuant to Penal.Code§ 1405. 

A significant portion of the of $209,034 proposed budget is allocated to Personal· 

Services (Salaries a.nd Employee Benefits) and the funding of a Deputy Public Defender 

.. Grade IV attorney and a Deputy Investigator II (half-tfrne) tq staff the Project at a cost of 

$203,764. ©s)eratlng Expenses totaling $5,270 .consist of Audit Costs, 

Training/Conference expenses for Office of Criminal Justice Planning (OCJP) spon~ored 

training and Administrative Expenses (malling, photocopying and interstate travel). 

Personal Services 

A considerable portion of the grant award is .being allocated to J1upport direct 
. . ' ' . . 

services qf the attorney and investigator. ·The attorney will provide full, competent 

representation t~ eligible inmates who. request assistance With motions pu("SiJ~nr to Penal . . . . ' . . .. · 
Code § 1405. The ·grant-will fund 100 % bf the attorney's salary ($-128 ,268) .i:md employee · 

. "- • "•r"'• ' ' ' ' • ,,,. • J) ,., "l"' ~ .... • • .,..~ ' ., ... ~ .•,.,,,. 
'. : .1 • - ' • . - •••. ~ • ·.· ,.,.... ·>· ....... , ..... · ..• -~ .; • ,\,to' - . • 

., benefits~($56;548) less' salary sayings at 3.7% ($4,746) for a total of $ 160;070. 

The Attorney Is responsible for reviewing all inmate requests, acCeiptlng' eli-gible 
. . . ' -· .. -· . . . 

requests, prepari~g ~nd_condl!Cting all prefiminaryandf~ll investigations arid representing e;i 
clients in the trail court on the motion pursuant.to Per:ial Code §1405. The attorney will also 
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.... 

keep and maintain a.II program and statistic source docume11ts'. . . . . , .·: . 
;·_,!·. :·' • • ,...;,_',~: ~'• . .'°-. • •. '', ·: ~!;.' '. , J.:f • ::·; ·~. ;·_·.' ..... · . \t(~'.I jfl(' 

The Attorney assigned to the f'roje~.~11 be. an att~rne¥_fjcensedJq pr~.ct,i.9!;1 l~~jn . 
'._:;··~· ··.: .•• -, 1 •..• ;· 1 ;"! 1,_1 • • ·- ~ • (·'· ·J~.::'i'· ··. ···'· ~·:'.!. ,· ,J'"-.t'· .. ; . ·-.. : ;·1-·'."."· · ... ·.Y• . · 1 • .. • 

the State of California and a DepUty Public Defender (G!}lde. IX). with ~l~llY ~rjeil 
,

1
)·· .. -~.,,. • ·• •• ::.:c: ... -:~· , ·;;;;·.·.·-~ .j~. •·• ;\• ...... ;.·1.· ~.·.='.·: .. .r.l.1· ..• ·:.1

;······. ·~·J 

experience. 
: '. . ~ . l .' .· -, ,, 

The remainder of the Personal Services budget will fµnd a [)"'p~!)')nve~tiga~or IL 
.. . ~ . ' .. ·:: 

who will work half-time on the grant. The grant .will fund a sal~ry of $~~.84~, ~n.:iployee 
':' -~- :.· . •.· ,...:_·,~··:.· ~· .;. i· .. fl: :··:·~~'--;.-·~"' . ·'.:' ... ic:~·. . : ~:.' ... i..... .... . . • 

benefits of $5.423, less salary savings at 3.7% ($1,475) f9r a .. totaJ of, $.4~.~9.~, ,, . 
..;:.:·.1;.: ·.:·:·· ·. :-:'= ·_. --c- '. ·:·D ·~·]}'' .. ·~· .· .. : .t:-;::. .. :: ·:1·.~· .. 1·· ~~·.""-=~.:' :·. ·~ .. '""··~-~--~·i.i\ i:'t• ... :! .. ;J.;fu.J, 

The Deputy Investigator II will assistthe Deputy Public petenqer IV iry -~n9uctlng 
._ .. ~r->r~~·.j .' ~ ~ .; ~: 'J1 ~ :· :, ... f1 ·.:.-'·<:i";•):t;_· ; .-.-s-, ,.:; i~-~· .. :··rh :d. r:~i::-: ... , .. : .. :.· .... · 

all preliminary and full investiga~ions as well .as assisting in .court .w..hen r,eqµ,ir~cf ... .. :. . . ··.: . 
. • ::i.:-~·~_.r;tU:i.(:i .~".':"1::: ---:':~ ~ ... 1- - ~ir:. . .. =. '( -'=q ·, ... _ _.:~.'.. , . . ··.- . : .... ~ . -~J .!1 . . . . 

Operating expenses 
'(ti". ~.-:; . ~i·~?: .-:·~, 

.. 
, '! -·I 

.. ,.,,-. 
.·r 

.. , . -~ :f ,. ' 

.•. ,;. o,P.~f.~~~;n~;:: ~n~~~~ }n.cl.~~~, b.~~)t ,C?,,9f~'· 99,JP {;TrE:lJP~OJ!f.Cp~fnrer~-n:~n~. ". 

Administrative Expens~. The first line item in,this,b.1.1gg~t~~~o.!'Y)§.$,!;!_QQ ~r thft ~~.of-, .. 
·:')t:::r,:-.i".~·.\,~.! '.'.;'.".(,~~;·,.:,!, "';i. 4:·''fl,' .·~J.h1 ',r!,lf' ;~~ _;:; .. ~!. ·.~··.;1l, 1 ~\1>-.t':1~t1\,,I•_,,~· ·•• I' ... • 

' ' 

the .??.JP re9~i~ed ln~.~pend~.~t a4~it. pu~u:~';1,.~:t90 09.~F.li~:~~;t>.!?0~;§1§1,51. ~ tp~xt11;1urn. , 
,._ .... . . . - ' - . - -

of $~,~~o_ or up .to-~:~ o!Jh~. t~tal .~J~~.~~-!l:oc;at:i.~n may.?~{~~.9g~~~<tt9~,Jh!=!_ ~up it, fpr Qf.~!)t~ · 
over $150,000. Our experience with the size of our P.rCIPCl~d progr~m.sygg~sts J.l'.le $eqo .. · , >.

4
1. ·:·;, ·· -~: .. ·'.1,'"·!~:~$· ";1";"1" ;"· , ·f!;'/-o':,') .•t.."J-' ,:'·,~: ,· ' . 1-:;.1 ': -~~ 11·' ' · 

are ac:counted !~r.: C~:nf~rences, s~TinC,1.rs, ~nd, ~~~~ngps ~~n~~J1Jh~ p[oj~8 i~}hat they., 
·'' . ~ .., . 

· e?uca!.e. staff regardi~~-~:cu~re~,t te~h~Jq9:~,~ ~nd r~sgurces.tg ~~90o:1Rli,;>.~ pr.9J7GtJ~;~iYi.ti~s 
~: -- .. - . -

an(J achieve project o~je.c~iv~s. 
,;:/·~ .J,·'. ~··}··~·:.·,:.1r~.: ·• .• ... ~· :=l • I "('._t:.j;." _)~·:· ··- O '.I 

. . 
The second line item is for OCJP Training/Conference costs.,Project$.~f.~ . .requir.ed,.·. . . . . . . - ·.· ' . . . .. 

. - . . 

to budget for OC.:JP training and conferences during thegr,~l"lt Y.ear. P.er the RFP, the .Los 
···;: . ·.· ·. :-". ·- ..... ' _; .. ~-·-- . •j. ~· :.:d'.- :·· . _i ; ..... .·:-: 

Angeles.County Public Defender's CIPP Project has budgeted for two Project staff person!:! .. 
- . . "• . 
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..... 

. ~-·· , .. ;""·~/. •, 

· costs 0($60 ($30 round trip from and to airport for two), and subsistence at $211 ($52.75 
~i··, ·,,·:··, ·:. {;i,~t,.:!._:.;(,- ·~_. ~!~ .. :·· ;\:"i _,:,i.: "'i '._;"•~:. 

daily ft:iftwo·seminardays foriwo). 
:•; 

,'J •.•. ,,, .• .-· :: ., ' _. . -.. ~-. . 

; ·,~._;,~·-.it.'.~'···~ G"-f· .. / --~ •. = • . ,;.:1.;l~:,::,~ jo~ ' ~:/. ·_: •·(~''·~.:- ::.···. ·-~~ ;::~::· ··, •. ;':···.:! !}~/. ·,:, ' : ''! _l\ ·:,.\: 

Tile third line 'item is for. Administrative EX:penses including mailing, photocopying 
' _· .J~{J.~~; ... ~ .-rl ·r·, (;" .. ;~t .. 1 ~-:.i'' , .. ,, '·. : .. ,.·- ·-.~ .. c.:_; ~ .• :>: ·,:.: •' :.'.'~_:;-,:,_;~; ·:;p· ,' ~:.:··:.;-·!. ·.'=; :·~:. '~!-, r 

and· interstate travel. Mall mg expenses include sending important documents. to either the 
, .. ··~;\-·· , ·~·,·~}-'t -1, -- .. ~ • :·::rt:-·f'f?..1.1:'-1. -, ..... ,iF\, :C! -1" r.~.i.~-i: •:·: :: ··. ·.~·-:.~~~ > ,_:.· · :r~:~·· .:·:.\·\·i;'i1! 'il~_,.~- ..... _,: ~- · ;-

client·' at a ··state. prisdli facilify, fo law enforcement agencies or to laboratories. It is 
· ... , :i·~:~J~·r::~~ ;H::.!r:.-t·~· 1 ·:~.:.....-:···.' ·• c~·- : .. :'.·:~~- .. :~~: :.:P. :_{,:~~··A ::-~ ·· ·:.:; : :_;;:·,.\ .... .-• C·'..l~~ ~.;,;;·.,·.::.;;Ci<:)-:··~ 
e~tlmated that two .courier service 1:fackages will be sent per case .. The Project estimates 

it will accept fifty (50) eligible cases. The .average cost of the courier service used by the 
. . ' .·:.fj.~~~·ff?_·:::.~i_, :::: ... 1.~Q: .. ,:_ff}~q-~-. ~· 

County ("Fed Ex) is $20 per package. The total estimated mailing .ci:>sts is. $2,000. . 

Phofo&pylhg'ij~i,.~~~r~~'for' cbpyhi~:~·~bum~rits t;ci~-the c~~rt:'''t1'I~ a~'"~~u"~'s :1aw 9.i 
._'. >-.·,.-·'.·· ·-J;1"i·~. ·i .\(\~> .P' ·. ~ ~··t .. :-~.-.~;·'1 t;,~·,:··~1~<~ t·:.1c~!· ... i i'":t·;.·'; -"~-·:··,~ .,··.: Er-t"":"'" .;~:.:.-.·;.·;_r-:-t,r<~l ·::· .. ·~:; .. ~.>.-~·in-:-:.\,~·. 

enforcemeiitage·ncies"orthe c0roiiers 'office. The estimated number of pages to be copied 

is ~5b''pli~;~ per ca~e:f~f'fi~/~s~~·far ~1 ·;t~~fgt-;c2,5bci':pag~~~~Th~~~;t'~~~ ·p;ge.is ... 
" ~<!.; : •. .-._· • .. t: i·' ·:1 ·'-.······-~.·~·.\.:. ~.-:}. i:·.·r ;.:.. ,:,:: .. · ... ~· .,.,~~:~i~} ·.·1.:1: .. :· .'Lt .. -;·"._,~ .. ~~~·· :_. :\. 

$.03, therefore,·thetotal photocopyi'rlg co'st is $375. Interstate travel to th~ prisons to meet 
i'~ .·•·t'"·~ !-,i--r· ··:· ···-~:·•\'~···, · "··: -1-•'i'·'-·: · .-.,-:·~ -,M••• ··· .. _;~_~·-c "-:: .. ::·-·.-·· '.t;'1'";'./·.-·.·.·-: '.,.{;i).~.:.·.~· ?- '. 

with' thef client i!fi9§firriated fo(tfle eight eases where a he.ai"lng is scheduled. It is 
.r! .. ···:·d ·1 .... ~-1 • · -·~·? :··.:· _'···r:· :!'I"~'-'.-~~;~ ·;;~ ·" .. ·~·Ha~ .. ,,:·: ... ~f.: ,·. <·~·~.- ... -~_1 :~·: .. : 1 ':1 1 

• ·::~.' :'.~- :..'~"':"' • > 
. antiClpated ttiat ftiur trips will oe in .Southern California where the attorney can drive; the 

1·: .. .'; 'j'·, f; ·i -~--··('" 1 1 .'i_·~ :·)rb."·"''l;! .:,-)(+.'-;·;"·(~/'i ~ ".: .. ~ ·;· ~·;'1~~ .·· ·.'·;(;-~:-_·:_ .'.•.·,.:.·:~".~ ·:.· .. ·'_ 
other fourtrips Will'· be In Northern 'California where the attorney must travel by air. Four. 

trips"fia'l/Ei h~~tf~~tfrri~t~' at 1 db mile~~·~t'$;!_"$'1 per fulle f~'r a tcii~l ~f,$124~ F ou'r trip~ have 
.• -~}' . ,,.-:< ~:·~· 1~·; '·~f ; .. ..;~:-. 

been estimate at $150 per round trip airfare travel for a total of $600. The total interstate 
' ' 

travel'lsbudgi~~d af$724.; ;: · 
• -.,.,.,., . r ,: . -:-~ ,_ ·.•· •·. • ".t: .,__...,-..·,:~."· :·(<" ':~ ··.· •. · .. ~· • ,' ::. . 

Su6borifract&; unusual expenditures and equipment are not applicable to the CIPP . 

Projeet :91-ariL' ''; · · · 
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LOS ANGELES COUNTY PUBLIC DEFENDER 
CALIFORNIA INNOCENCE PROTECTION PROGRAM (CIPP) 

,;·"' 

~· • 1.;1· · •. •I' r··' ··: . ·~~. e PROBLf3~ ~~ATEMENT 
NARRATIVE,,.,' ; 

.~· 

; )' ... '~"' . 

• • ' I ' • 
. ..! 

' -

. C)n January ,t12p9J, P~n~I: Code §.1405 established ·a new procedure f<;>r' itldig~rli' cilhvicled 
'• ·•'" - . I : . • • . 

p~~.9.n~', tP n:iquest~ppointm.ent of.counselin order.to 'investigate ahd 'file a~:fuotioh for' prlst- '' .. 

convic~I,~.~: PN.~ t~\i.ng., ~y April of 2001; the Los Ang'eles' Coti'rify ·pulJllb Defefi&ei-'s officia ha~'''. 

develo;iedJtprotq~lJo( 'handling PenaLOode·i§ :1,405 requests arid by May; 'n.ad re~ivea if 
' handful 9f_in.m~Je ,requesjs.·.Twenty seven<(.27)· requests:have been receivea·1~rciugh be~fuber," 

2001. . - " 
: i.:: 

. ·' --, "· 

. . ···~·J·· ~.ic~ 

The primary problem affecting the Implementation of Penal Code §1405 is that many ofthe · · 

requ~ts re~,ty~d tq:.g~tt? ~~v~. t;>e~n h<tndled by'lndlviduar atto"meys'Wlth 'fegui~fi(tiilony -
~ : : 

caselo~~~1 ,_§,~,<;I a,nJh,e inc~a~ing.number:of1hese 0requestsr-a single pr6jedt'~nff'ofi~h' -·,. ':' 
:· I 

· .ttorn.ey(s);~np -~ n Jn,y~~~g~tqr( s )<CQUld.more'effectively: Bfld?efficientJ~ 'pro~~8,"fh~s~:.::.~~rs:: .. ~~:: 
, c,.omp 1e,1~l.ty,BftfJ~ i~~u~s .\iQvqtv~ddn .these, cases··aAdi:tl:ie"'li'eeilf .fot ·eXtensive''investlg~tlan·'to· locate . ' 

evidence Sl~fllapds,~Je~m Of·~D aJtom~y.(s}i~hd amlnvesfigatbr'(s) WofKiflg·"fogetf{er;fb· rl:iVi~~ a'ild'· '.( . . 

h~n~I e the~e CE.1ses. Thi~. te~,rn would, i;tlso. be:,charg~d,:wlth trairifrig"'others 'as 'rriore" Bt the~e ~,~.s<', :- ·· 
.. 

come.~oJf'J~,:.~~en~.oriw1h" qpu__r.!:s, especially,dff:amoffice:aslarge•aei'tnls·ons. s" ' ,, __ , ''1'' ., • .. 

Jh~, i~~.u~ .. [n. tj:i~se CC!ses require an '.attorney who ·possess the"exJ:>erfl~e ifll"Undei~hlndl'~lr' : "'· , 

available DNA technoiogies and who is well versed hi theftypeS'at:DNAfostif\g thaf'~re''8iit~ntly;k· · " · 

availabJe ,a~;~elt a_s.ttie.limitations of some .. of previous,typ·es oHests;'lh'the"'shO~"'fime'this''o#i~· 
' ' 

has .beem h~11~li,ng. th~s~,gases; It has become clear thaUtjea'tiligi·"the':evidence'~:pll~u'~'ii\t t6 the \ 

statute is,pften. ~Xlram~ly difficult. The· use :oh1n ··investigator to ;he1p··10&lte' th~ 'e~iiienc~ would :b~ 
extremely b~~·~fiC).!'!J ,ymen 'jt.has been .determined that the· law enforcement age~by·no 16ka~~,, . 

' ,:· -. • • ' . . • i ~ - ~ . ' ~' l" •• • 

- .. :.. 
3.07-'.~ 

\ ,.. ·~ 
' - -



··~ ·.) 

: The Los Angeles County Public Defender"proposes to create a Califo~~~ l~~o~.nce, . '·"" ... e, 
Protection Program (CIPP) Unit.within Its office In the. Central Court. Th~ Proj~cfnbw~ver;.Wirr'~( · · 

proviq~ r~~{es~~µition to,.all .to..rmer Public .Defender. cliehts,'.'cutrently hi· state' prison '(on ~ ca~e in 
.. 

which the Of,fi96 r~~r,e~~n~edJl;ie. lnr;ri(at~). :who,request counsel for the purpose bHiling' arid lltigatft1'9·' 
. . 

a motlo~ ,Pl!.l:S4~nt tP,;~enC!I G9d.e § 1405. ·The ·Project will 'also" respond .fo 'nbtifi\5a'tlon 'Pd;iu~'m to·· 

Penal Cod,r §J~~! .. ~ r~gartj!ng the;;di.spo~al of·biologieal material Which woiJld clearlylm~d"; "' 

Penal <&:q~. ~ :J4D~?[IJ,..ott~m .. The ,Project Will consist of an experienced Deputy Publicf Defender 

. Grade IV arid a Deputy Investigate~ II and utilize a team approach to a.chleve all grant program 

objecti.v.~s. . , . . . . . . ·: ··-·· ~' ... .! : . . .... , ··. 

When a f~H\.'~~tfqrJ;>NA.te51ting l,S1:referred to,th~ Los Angeles,Co~nty PUblic Defender by · ! ·· 

the Court, the.-Qi51trict f\~9m~y •. ~fM~.ttprn.ey•.General;· 1or some6ther'agency· cirffi~-ciien'fC'i:mtacts· ,. ,·. 
. ' . ' . . 

t~e Pu~~ir P.~!~,pp~[,.9ir~P!!Y.Jt;le ~tf;qrn~Y··assianed to~handle the ·~se seeks Eippoiiitrilenf ftdm.'ih'e" ,; 9 1 
. ~ourt._ ~ r~q.ye~~~,fr.9m.,.in~t~~'~ro.1;1gho"1t··the:State: are'often forWardedio'eith~'fthe l'iilidBeiti:ie r.,._ • · . 

Project a~ 8~ljf9rnia W!!'?s~~.Oi·S.cli!op! of.L~w:(for,:cases orig.lrnatin"'.in'Southe'rrf'Califotnia'f'arltl· 

Sahta }~l~I~ Un.i~~n;lty .Sc,hq9Lo.f L.~Yi:. (for~those,cas~~Foriginatin·g ih 'Norttferh · Galiforniaf,-th'il{ \ 

attorney will also contact t~~ C~IJfomiE! Western lnnocence.·Project·af California Wesfern.S'ci1i}or of 
U~w tor~i:*~fWIP~ iftp~~ Pyoje,et,h.as re99il.fed ~ request'fromthe·inmate ahd"'Whefl1er arifwdrkh~s 

'. 

been do~~ .~D ~hf'.,~~~' l?O:f'!~JIOt to: d\.!pli99t9;pro!;Jram· setvices:· .; '- . . . .•· ' ' ·: . 

To. ~~t~ '· .~~i~ Offl~. rya~ ,_receiye~ 2? n~q~13s~. for,a~sistance pursuant to the Penaf :code § .. 

1405. ln 26 gf th,el?e CEis~. aJuU,JnvestigE!~Jon was conducted. 0Motions we·re prep'ared:,r #t~sented 
. ·~ . '. ~ ~· , I : . . :" • ·. . , . .. . . . , , . . . 

to the trial .G9.':lft !ilr:tcf gr~J~~,d in, ihrl¥3,.~ses. ln.9ne_,cas_e ~he; conviction was oi/ettutneff and the' 
'' ' • •' •• •: ' • • > "• ~· • I 

9lient exoner0~~7Q; th~ P.lh~r,tv.iP,R~S5"S ar~ qurremtly"pending. ·if'the current,rate remains-'bon'staiif·'' ·· 

le Public Defender will receive approximately 50 program eligible requestS during·the·g'rant
1
year.:'. ei 
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-· ... 
PLAN ' ... :,·.,;. 

. . 

· The Los Angeles County Public DefEJ.nder's QffiCE:!.:P.ropi;ises to pro.vide.representatior:i tci all 
• • • •· •" - • ~ . · .• ' • ., "l Ii• ' >• ' , • ,J • 

9torme.r publi~ defender ~l_ients, :?u~rtly in stat~ pri~o,n whe1requestcounsel;;f,9r the, purpose of' 
. '. . ,- ' ·:·;· .. ·-" . I . . . 

investigating, filing a motion and litigating a motl~n pLffSL!~Pt to Penal Cod.~ Se~ion 1405;:: The . . .,. . ' 
' .~:-: .~·;' : •• 7 • ·; ' : ,) '... ... 

Project will also respond to notification. pursuant to Penal qoq_e § 1417. 9 for the q1$.posal of. 
- • ' '• L ·1 :< ' ' ·~; • • ' ' • • :·'. ~ ':· ·• ·, i 1', ;. ~··' ... • 

biological material. ''·' ..... 
. · .. 

Ob!ectlves . ;'·' 
' (" . '_I ~ 

·'.· : i 

. • Objective #1 50 Program eli_gible requ~ts wlll pe rece.ived. 
! ,....,,. .;!:V:·· .. !.~·'.:_.!:·: ·T'i'f"-.:· ··-Jt-~'· . -"' .. 

The attorney wlll perform a cursory revleV' of tti~.~s~ tw. ctiecking Publ.ip,.D.efender,and Court ·' 
• \. ' ,- •• . . ···:· .... -: '• . .· ;! ,. ' . • 

·records to determine if the Los Angeles .County· P~~J.lp Defenq~r: represented the client ~nd If any· 
. . . ' - ··~. _,. '., ~ '·.' .... _ ~. . . . ' 

conflict ~xists in representin~ t~~ ~1.i~nt. T~~ a.t_tQm~ywiJ:t-a.l~p CC>IJt~ct the Qallfornia Western·: 
• • .-~-M, • :f' -. l • '•', :··~· ~·-..! ,,",.;: ;~,l._,. y ; • • : !,• ,;,· : O 

h1noce~ceProjt;ictto d.etermt~~U~hat''Proje~j~.a:~· al~o.{~~ived a_rf:!quest from the client, so as 
. ' ~ •• ; ' ' ~ I:; ' '• ' '' . •, ·'' 1 .. loo ~ • 

. not to duplicate program services. If the individual wrote to us dffectly and Yias represented by a 

. ..'ivate attorney; the·:letter·'Wlll'be 'fcirvJarded th.~e. Pd~t Cohvlcli·~;,' ksis~~~'·b~~ter in L~" · 

: Angeles Co.unty;.Jf·~epresented:by the Alternate· PIJbl'i6 Dkifender,.the. letter- ~iii forward~d' to that . 
' . . . 

_._, !., ...... ,.; 

. office ... If ~he client was represented by the Pu6ucnJeferider,':ei l~tter: reg.arding t.he motion process 
. •·: 

• -· . • .. " ... _- .·...-7 -_ . ./'· :. ·.":J· ...... .--~"··~ .... )::.· . ' -i :_:.· .· ; 
and appointment of counsel a·s well· es· a .Client Case ASsessment form will be sent to the client. 

• . - . ·: , •··•· ·-_. ,... ., • : ,", · . .,.1.1 ,-,~·..:: ,. ._;:; , .• ·:.·" ·.;·,, ·.:. ": -1.0 ' " .:. -:1': 
The Project will maintain a copy ofthe lette'r/fecfuestfromlhe·c1ient as well as any other 

.,, .... ,-

correspon.dence~with thB"'intnate. . .' 

• Objective #2· 50 C~ses Will° iri\lolve~: preliml~ary investigation. 

The attorney will obtain the Public Defender file and prep~re an order requesting the court appoint 

. the Public Defender. The attorney wiil operi'"~:;Cjl~Mt ~I~ in th~ Project Date aase and in°~ut ~II o; 
:•f".1 . .. ~. ·. ··;.;!\V .~· . :' J.- f·, . , . 

the information obtained; this documt?~tetlon. is, CQf.1.~inu'9d tQi;oughout the ·ca~e. The attorney- arid 
• ... .:·:: "." ~· •! ··: •• ·' '•'.i!'. ::·: . : .. •!" .. · '' . /..•·· .. '. . ' . 

• ,investig,~~,or wi'.'. :.evi:ew the Publi.y i:)~fen9er fil~ .. ma.~inQ ~~ies .otall of tMe property reports, lab 

reports, preliminary heari~g tn:inscript an~_a.ny qthe~ ~ocuments deelllE!d relevant.. The attorni;!y · 
. . . ' . . . . 'f :.;:., ~ ... ' . ,···· ' ; ... , ... ' 
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..... 
- . 

and the investigator wlfl also review the Client Case Assessment fonn. The attorney will contact .. . . . . 
~ . . . .. . ·:~-~t.·'· ''. ': .. :·· - . . ' ·: .. , ·. ···. ·--.. . 

. the trial·attorney·ofrecordfo determine If they have any'-~d.diti~nal relev~~tlnfo:~~~on~ ~~e : .,. 9
1 

attorney with the assistance oftiie'in\i$Stlgafor wtir contaci' in writing the-~gency (law enforcement, 

coroner;. court clerk) :Who should'·have pos:~essJo'n of the ~hy~lc~I ~vid:e~~ ~nd reque~t the . 

:-:i 

. . .... • . ..,. :; ' - ·, . . . -~ . ' ; i": :· .; ~ . • ,; . . . 

location of the evidence': If the evidence is not available, the attorney will prepare an Investigation 

request for a preliminary investigation regarding the existence and/or destruction of the evidence 

or additional evidence retained by an outside agency. The attorney will continue to input all project 
" ~· -i ._ ... 

activities and infonnation obtained Info the ~PfoJi9tt Date/ease.· Other documentation to be 
. ~ -. ., ·.. . . .. -·~-~-·· .,./ . . ::.. "'.·~·- .. f) ···(,:---.·~ •, ~·.::-

maintalned·include·the origmal casefffe;•ffi~! Couifbrder pursuant to Penal Code §1405, the 

Client Case Assessment form;-·nofes, eas·e''C'flP~ric>l~gy and. investigation request. 
- ~.-..... -·· ..•• . .<t.'u .• , ....... ·r~ ;:·· ... - ··.· ·, 7;·: , •. ·._.,:·., .... ':· . . . ~ .. ~ 

• Objective #3 .. §. . ·Cases wh8're a full investigation. will be conducted and a motion 
under Section 1405 or fqr a.state. habeas corp1:1s petition based· -
. • ._ , •• ·, ~ ·"' ,>,':. .~, ': •.:.;. : __ 1·; i I ·• : ' , · : · · ·' ' -

· ' · ·· · . ' ·. !f solely oh Efclail'n of iletual innooence that Is supported by other 

·i('' 

.. _, .··-. ..· ey~,~,E:l,~~· . ,,'.rnt· ,;~" - ··· ·'·"· ..... :·+~ ·,: .. ·~;.' · " ,,_·:,~i·'-•J -

rhe attorney and_ ln~;~~i~a~~r Yli" re_~rey,i~-~J.he c:li,e. .. nt'~,regpest ar:ifJ· file,ancJ sonduet,further · ·· 

investigation and obtain the trial tran$CriRt. lfJhe cljel')t,has (,l,COIOr?IQle·clalm; a de.claratlori and 
'',i;' • ~·";.,:··I'• ... ~.-. :.•J.,1 ··~'i''I .f •· .. ,,!~ ~•'''1 • '." • 0 0 

motion will be prepared. The attorn~y .\¥ill v_lsit tti~ cll,~nt .. ,E!t.t .. h~ state prison,, facility where he/sne is -
.. . - .'~~ . . ·:;:·:· .. ~ t>• . .) _ ... ; ·::· .. . . ~ 

housed and discuss the motion procedures and have. the client sign the declaration. The:attotney · ': 
,,._ .· : - : _:: ~--~·: ·-~;:":· _: . ,·..,, ~ .;·1 . . ' -... ~'. ~ ... -. ·~·.··:t:.·; '' ~... ·' "l ~·-~ . . -·~' . ! ., • 

will then file the motion on the appro_p,~iate PE!rti~.~· Th~1.a~or.n~y. where approp_riate, will· pfepare·a 
~ • '" ~. ·., \;1 - r . . · · . 

response to any prosecution opposition to the motion. The attorney will cqntinue 0to maintain· all 

documents, including the motion, opposition ~nd r~sgo,nse(s) in the client's.file and td'Upda_tethe· 
l-• .,, ., • ., • • ·.;. ,r' ,,\ . ' ·'·' '. 

Project _Data Base. 
·~ 1.~ . ~- :~ -

• Objective #4 
·. •.: : 

C~s~~' wt'!;,~? ,~,~ .. app~,IJ~nt(~) wiH .b~- r~presented'ih trial 
court rn an attempt to vacate a canv1ct1on. 

' ' ;·•_ -· • ~ ' • ' . • ••• :-,. • :, , ,, • • f \! ~ 

If the motion Is opposed ··by the -prbsecutlc>n the cburt viii aet the matter for a hearing in the same 
~ . ' ~ . 

1urt where.the trial was heard.or plea taken; lffllad~dge is stifr'~lttlng in a ~rimin~I assignment, 
! - • ' . . • ·-·f~ • .. ~- •. i . .. ,: .... \. 

otherwise the ~atter .. Will be assigned to a eouffby t~e -~upe~ising judge. The ~tto~ey will appear 
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' -
.i~ court and litigate the-motion. If the motion _is granted, the attorney will arrange fo~ t~st\r:ig.e>fthe 

' . . ' _ .. , ...... /\ .~ .. ~·.-·~.:.'.· . 

DNA by selecting a laboratory and arranging for evidence samples to be transported to the testing 
• 

0 
'•,,_i, •' • ;<',;':,', .. :·•"'', o, :·i,: > '. •'' ,' .;, O • O ::ii O • '.:.;. :':; O' •• • .:·;.;:I: ,• 

9 facility a~ ~1i ~s .h~ving priso~ ·officl~.1~ :~btain a .blood and Saliva s~m~le ~?~the client a.nd'"'· 
• '•.'" ,; ,,,. '.·-·. :-~ i_. • • ·~_::·-~-~ ._..,,.; l"'I-' ·~··,•,w,~·'.' ~·,'.•" ··,~~ •;:':' •• •:::,· ' -' • •·' ."' '.-~:· 

having It shipped overnight to the laboratory. The attorney will be responsible for obtaining the. 
. . . .. ' ,. ::· ;." . (i .. ·' ,· .•. : ~:.· - • . . 

. ~-~II'}:·-~· , · ~ ' 

test results .. If the motion is not granted, the attorney will determine the appropriateness of taking . 
' ~ ' .. : . . . .· ~ . . ,- - ' .-· . 

. ~- ~ .... '· : ~-'.···. ··.·~ ' J(..' ·)·'·~·-·.'' ,! 

a writ. If a writ i~ appropriate, .the attorney will work with the Public Defender's Appellate Division 
I '. : ..... , ~-, - . , '}!; • • . . I' • ~-, : 

to prepare the writ. All documents will be maintained in the file including testing results, court__ 
-'" ~~, •• • • 

0
;• ',·!"_1 :· :::; :1 :~ . 'i: .~;,J'.i_":f·: ·~· '• ' ,( .;·:•: . 

; I • ' . 

orders and writs and all Information entered Into the Project Data Base .. 
l~.) • ·: . . f ...... ·. ;.··· 

;'J.'. 

• Objective #5 In two cases·the appellant's judgment will be vacated or the 
··!' '•" 

, ":i · ;, .. I. \•.'.'\.·, ~ ~:·.', • ,, ... o.• ., ·~;~ '; ." j ).'::~: . :".' 

appellant's conviction will be overturned. as a direct result of the 

Project's Intervention. · 
.... ~ : . 1.:-:~-. 

~. . ' ." ·.•i' 
. . ii· • .. • ~:.-- ~ ' ·~···· _,·· . 1~ •... , 

If t.he testing results are favorable, the attorney will ·prepare a petition for habeas corpus or motion 
"' , . · .... , 

. .. .... .. : . . ·:: :1j '·.··· ·".! . ,:~, ·~·. ,; ·-~~;· :-~ _~ .. :. :_;· 

· for new trial, whichever is appropriate. The attorney will log all information into the Project Data 

·-ease and copies of all petitio~e and motions will become part of the ~se.~I~. . . . . .. . :. 
':. ".;,; > ~ . -:~· ') . . !""•l ,";.'; •." • r·. ·: .• ; . 

:·; .. is) . .-··. 't. ·i,-.·· •'t. 

-·By.implementing.the objectives; activities and documentation procedu_res·described above, 
::: ' . ' 'i; . • : ' :..;: '• . .'· i I . '•. . ' I 't . . ' -,j; r ' :.~ ' : ; ·_:: I .. 

it is anticip~te~ th~~ ~~,e pro!~ct team ~m~~~-dl~ ,~l~ost twice·~~- ~an,~ el:i~i~l-~ re1~~~s,ts ii~~ 
motions as handled by individual attorneys In the year 2001. ByonJy handling these types df 

.••· .... :f·_ :•'::'' .• · • . ~. ; \:" .,_. :· '' •. -~-~ ... 

cases, the attorney anq investigator will enhance their own particular expertise in handling these 
• ,;·, p• ;• • • "• \ ' ' .~ ' .:- I • • •._I • • ; ;: ,: '• •, ~ • ,-> • ,, t', • ' • • 

cases and will be able to handle a greater number of these cases, thus making the· handling of 
: I • :, :~ ·. • .: ' ' ;.J .. :. • ! ,'" '·,".'• •. • • '.' ''. .' ,:-] 

. these cases more effective and efficl1::111t. Additionally, the Project team will begin training others· to 
?:> ~ .... ''. . ..'~- ;, . . . •4t ·- -' • . . •. 1 ·~--:. -~:: -~~- ·_.: : ~--.. ···. -: . 

handle these cases to significantly develop the requisite expertise in handling these matt~rs as 
? '. \ -~~!. ~ ~ } ··. .. i.: ' . . . ., 4 •. : ••• 

more cases come to the attention of the Courts. 



.... 
' 

IMPLEMENTATION 
,-·1 Pf '.~!:<·•~···,, . • ··:··~~ ·~.;,' • .. -:i-· ··'. _· tO:'., •• •':t~• . ,J 

Organizational .Description - The Office of the Publ!c Defender provides constltutionally 
• ::,1•j' ··,!,~·!:,'' '.;:: · .. ·.:~.! ,•'"''N, ... ~, .~,:~\·;·, .. ~ i~'.'t~,· 

mandated legal represeriiation to Indigent criminal defe~di~mts in the Superior, Municipal and 
,,.~... ..~:. .!•'~_::;. ' .. ]~ !'!.'.\. ~,, .'1': ..... ';".:· '," ',I ,•.•• · ' ~·:-~'.\ -'~•/ • ~· • ·•• • 

Juvenile ci:>urts of Los Angeles County. Established in 1913, the Los Angeles County Public 
~.' . ·. ~ ;: : ~ . - . • . l ._ . :. ;. ·: ·.:· '.. ':· ·: ·-~-

Defender ls the olde_st and largestgovernrnental defender office in the United States and is 

. •• t .:·_, ";j_\ _:.··.·· ' ...... -~ ):."·\ -~, .. P·- ·!'·::·····~· ·~::-... ,, ··~ " .. 

The workload is approximately six hundred tho1.1sand cases annually. The current office 
• I •,,· 

)1': : 1•1 • , , , •f I>;: • I ~,. 1 ;'I r;•• :- •' •_i.,.-•.'. • '\''' 

staff of approximately 900 members is composed of some 600 trial attorneys, supported by 
.>· ,r:~ -~~ ·~:-~ .. ./ ~:~d . · .... :::.:' :.~r ~..: .-} . ~- .... ·~~--('.·t.· J.ri; :~~-.. :~t-·: .. (·.~ .···d ~ _ .. :W .~ .. "l ··:\"':~·'f:~· 

paralegals, ·investigators, social workers, law clerks and ~lerical staff. The Department has offices 
--::~· : .. ·! :-•: .. t._,f:.". :..;. ' 

in 40 separate locations throughout the County. 
, .. 

. •' 
•' 

The main mission of the Department is to provide fully eompetent representation to · 
~· ,;:{ .. "• • "~:r ... •:.;,.-·~. ~ '/\I .:, '.· \· ·_;_· . .,::., '; • ..;.: "','3"_.' 

ihdigentS· accused of criminal behavior. The Office ~trives to maintain quality representation in a 

'

'' ''· .'. . ,l ::- ..... -~·;:·=· :.-r'·-:- -~·-, ..... ··~·· ·. ~~ .. :~ - ··-'···\c· . ' , 
~ost effective manner. · 

: _. 1 • ~··r:~ : .. ·.};· ' · .. '·~ -

The structure of the Office is depicted in its Organization Chart (See Attached). The Public 

Defender is the Department Head. The Assistant Public Defend~r. Special Circumstance 
• . .· . . . _. .. .. :' . .t~.~.. .... ~. - }'.';~.;! "':";_.... -~ .. ' ·. . ...... ~····' ~ .. >..... . ·~-.;ij.. .: -: . -<·,:{: . '. . .. .• ! 

Coordinator and the four Bureau Chiefs (Administrative Services, Branch and Area, Special 
• • ,., ·-t...• '': . ·.-."°.:,·,;,.:,, .. ·,·'.·I" . ·.·,,~\i ' .,·I! ., -~it;i:'",.';~.'.-· --~:1\ . ..:.r ' ' ·, 1"1 • _; ' 
..• ~ .... ···i . . .. -

Operations and· Central Operations) report directly to the Chief Deputy Public DE!fender who 
·t· ::.:~-,.. ·.;~t . , .. ·····,.r:.;- .: -... ·;. "(,;. 

~ ~°:'··· .,v; •' ','' '.~·" 

reports to the Public Defender. With the exception of Administrative Services, each Bureau has at 
~·. -'i --.,t:t- · ..... ·:,· . ii·.1~; ~';:;. ·.;-··, · · · ·<:~c·:~.·· ~. ;,. . ..- · ·· ')::·:~•'~·;:~\!:!. · ·· · :·;_-~ .. :: :·

11 

least one Division Chief whci reports to the Bureau Chief. The Public Defender's Offiee has forty 
•1 ·.,. "H'.'1' ;'·'. . ~!:·· ("_t•'."~ -·;- ::~·. 

(40) separate ~ffiee i'ocation~ throughout Los Angeles County. Head D1aputies and Deputies-in- · 
• • ~·~ • . ! ' .. , : .-:-. • .. 

~- -· , ·j ·: ,: • 
• ·. ; 1" _: • • : ... • .' ·3 ~·.; . ; ·~ ·,. .::..;t'_ . • . . .. ·· ' 

Charge oversee the operations of the Branch &rtd smaller Area office locations. · . 
• ~. •· T"'· .· ·.... -·· • .• "•.' •• · • --- - •• : 

~· .. · . . . :;i : . . :-~. ... . ,_,. '~. . . ~. ' . 

The Office is governed by.California Penal Code Sections 987 et seq., California 
.. ,. 

Government Code Sections 27700 et seq., the Los Angeles County Ordinance, Los Angeles. 

iounty Charter and Public Defender Policy ~nd Procedures. The Board of Supervisors is the 

governing .body for all County departments. 
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The Public Defender has ci.8veloped oon_slderable·expertise in handling t~ese types of 

cases during the very short time ~e statute t:ias been on the books. The Public Defender has 

e developed a protocol for handling ttiese·types of cases, h.as been appointed by the oourt in 27 

ca~es,. and has been suceessful in eaqh of the three motions made by Public De~nder attorneys 

in the trial court. This proposal would implement a eroject team that would facllitate a more 

effective and efficient handling of these cases, especially as the numbe~ of eases in:crease and 

would allow for a training gn:>und to· train other attorneys and inve·stigators to handle .these cases. 

The grant will fund a projeCt te:am ~f an ex'pei"lenced DepUty Public Defender: and Oeputy. 
·• ' ' . ! 

Investigator to investigat~, p~epare ·and lltigate motions for:ONA testing pursuant to Penal Code § . . . . ' 

1405. The De~uty Public Defenderwlll be~ Grade IV attorney ~th e)cperience in hai]dJlng 

homicides and sexual assaults as well as e>Cperlence dealing with forensics and physieal 

evide~ce. The Investigator will be a Grade II investigator With experience ·1n cril'l1e scene. 

· investigatia~· and locating and identifying materl~I evidehce. Cas~s assigned to the Project will be 

· elak~n. o~ of; the usual~c~ain of command and placed unqer th~ direction of tti~ Chief .Deputy 
- -~: • • ~~: •• ·-.~ • • • • • ••• -~#" --~'. • ' • - ·:.- •' ~ • ~· 

· Public Defe_nder who wlll oversee the Project. The ChlefDepl.ity .Public Defender with the 

·- - -assistance of the CJPP ProjectMan~ger wlll. review all statistical reports to~asst.ire progress toward. 

obj~ctlves and complia.nce with Grant Gu.ideilnes .and w!ll s~~mlt,the required Office of Criminal 

Justice Pl.anning (OCJP} progress and expenditure reports . 
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ST-llTE OF CALIFORNI>, 

STANDARD AGREEMENT_. APPROVEO BYTHE 
ljTO. 2 {REV. 5-91) A.1TORNEY GENERAL 

. THIS AGREEMENT, made and enteredinto thlaU!!iday of "DeC.e.!1'1.be.r, /J.dfJ l 
in the State of California, by and beiween the State of California, through its duly elected or appointed, qualified and a~ting 

TITLE OF OFFICER ACTING FOR STATE 

· .. Executive Director 
GENCY . 

Office of Criminal Justice Plannln IJ.ercin.Cter culled the Siur:., ond 
CONTRACTOR'S NAME . .·· ... 

. · · · Los Angeles County . •; 
' •, 

hercinoftcr culled the Conlnlctor . 

') 

· WITNESSETH:.That the Contractor for and hi.·~~nsideration ofd\e covenants, conditions, agreements, and stipulations ofthe State 
hereinafter expressed, does hereby agree to £wnish to the State semccs and materials ·as follows: (Sit forth 11m'6 to b1 muhrrd ~ 
Con/radar, amou_n~ to bt paid Contrartor, limtfar ptiformam:• or tompl11tim, and afta<h plant and .rp1aJi<tJtion1, if D'!J./ ' 

Grant Award Agreement No. CK 01010190 is hereby amended to change the end date 
' . ' 

from Deeember 31. '2002 · to March 31. 2003 

All" other provisions of this. agreement shall ·remain as p;reviomly agreed upon,· 

Flll!d.s: State General 

Match: None 

i 

c.======Th==e=p=ro=~=.w=.o=n=s=o=n= .. ili==e.=rev==en==e=u=d=e'=h=er=e=of=co==n=stt=.tu=te==.=p=art==·o=f=thi=.=s=agr==~em==~=·=·t="=·=·========.====================~. ~i 
.N WITNEsS WHEREOF, thia agreement has bi:ei:i.exeruted by the parti~ hereto, upon th~ date fust above written. 

STATE OF CALIFORNIA 

TITLE , 
Executive Director 
AMOUl'l'T ENCUMBERED BY THIS 
DOCUMENT 
$ No additional funds 

emcumbered. 
PRIOR AMOUNT ENCUMBERED FOR 
THIS CONTRACT 

$ 
TOTAL AMOUNT ENCUM!lii 
DATE f)_~~ 

~D~. 

e.r DEC 10 zooz· 
PROGRAM I CATEGORY (CO.OE ANO TITLI;) 

·'5..e~ 
E) 

Contractor State Agency Dept. of Gen. Ser. 

T.B.A. NO, 

Controller 
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CONTRACTOR 

T 

County Public Defender 
(CUy) (Stale) (Zip Codol 

St., .19th.Fl., Los An eles, CA 900 
DEPARTMENT OF GENERAL' 

SERVICES USE ONLY 

FISC L EAR 

B.R. NO. 

I hereby certify that an conditions for ex
emptions have been compiled wtth and 
this contract la exempt from Department 
at General Servlcee approval. 
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J, TYLER McCAULBY 
• AUDITOR.CONTROLLER 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM S2S 

LOS ANGELES, CALIFORNIA 90012-2766 
PHONE: (213) 974-8301 FAX: (213) 626-5427 

Response to the Commission on State Mandates' 
Request for Additional Information · 

Sections 1405, 1417.9 of the Penal Code 
As Added by Chapter 821, Statutes of 2000 
· Post Conviction: DNA Court Proceedings 

Declaration ofHasmik Yaghobyan 

Hasmik Yaghobyan makes the following declaration and statement under oath: · 

I, Hasmik Yaghobyan, Assistant SB 90 Coordinator. in and for the County of Los Angeles, I . 
am responsible for assistiri.g in filing for test claims, reviews of State agency comments, 
Commission staff analysis, and for proposing parameters and guidelines (P's& G's) and 
amendments thereto, all. for the complete and· timely recovery of costs mandated by the State. 
Specifically, I have prepared the subject test claim. 

Specifically, I declare that I have examined the Cotinty's State mandated duties a:nd resulting 
·costs, in implementing the subject law, and find that such costs as set forth in the subject test 
claim, are, in my opinion, reimbursable "costs mandated by the State"; as defmed in 
Government Cod~ section 17514: 

" ' Costs mandated by the State' means any increased costs which a local agency 
or school district is required to incur after July 1, 1980, as a result of any statute 

- enacted on or after January 1,. 1975, or any executive order implementing any 
statute enacted on or after _January 1, 1975, which mandates a new program or 
higher level of service of an existing program within the meaning of Section 6 of 
Artjcle XIII B of the California Constitution." 

I am personally conversant with the foregoing facts and if so required, I could and would 
testify to the statements made herein. 

I declare under penalty of perjury under. the laws of the State of California that the foregoing is 
true and correct of my own knowledge, except as to the matters which are therein stated as 
information or belief, and as to those matters I believe them to be true. 

A 9,/.l!f/-D.1,-~~~..( · tA 
- Date and. Place 
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Malling List 
Claim Number: OO-TC-21 

Post Conviction: DNA Court Proceedings 

Mr. Leroy Baca, Sheriff 
Los Angeles County Sheriff's Department 
4700 Ramona Blvd. 
Monterey Park, California 91754 

--
Ms. Harineet Barkschat, 
Mandate Resource Services 
8254 Heath Peak Place 
Antelope, California 95843 

Ms. Annette Chinn 
Cost Recovery Systems 
405-2 East Bidwell Street, #294 
Folsom, CA 95630 

;Pam Stone 
lviAXIMUS 
4320 Auburn Bl".d., Suite 2000 
Sacramento, California 95841 

Mr. Michael Havey 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 300 
Sacramento, CA 95816 

Ms. Susan Geanacou, Senior Staff Attorney 
Department of Finance 
915 L Street, 11111 Floor 
Sacramento, CA 95814 

Mr. Bruce Nam's 
County of Ventura 

tiff's Department 
hvv South Victoria Ave. 
Ventura, CA 93009-1540 

. Ms. Sharon Joyce, Staff Counsel 
Department of Corrections 
P. 0. Box 942883 
Sacramento, CA 94283-0001 

Ms. Paula Higashi 6(1&?--'4 
Executive Director 0 -

· Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Mr. Steve Keil, 
California State Association of Counties 
l lOOK Street. Suite 101 
Sacramento, California 95814 

Mr. Keith Gmeinder 
Departni.ent of Finance 
915 L Street. 8th Floor 
Sacramento, CA 95814 

Mr. Frank McGuire .. 
Yolo County District Attorney's Office 
P. 0. Box 1446 · · 
Woodland, CA 95776 

Mr. Paul Minney, 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive 
Sacramento, California 95825 

Mr. Keith B. Petersen, President 
Sixten & Associ.ates 
5252 Balboa Ave., Suite 807 
San Diego, California 92117 · 
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. Malling List 
Claim Number: OO-TC-21 

Post Conviction:· DNA Court Proceedings 

e. Joan L. Phillipe, Exe~utive Director . Ms. Sandy Reynolds, President 
California State Sheriff's Association Reynolds Consulting, Inc. 
P. 0. Box 890790 · P. 0. Box 987 
West Sacramento, CA 95898 Sun City, California 92586 

Ms. Cindy Monfort · 
County of San Bernardino 
Office of the District Attorney 
316 N Mountain View Ave. 
San Bernardino, CA 92415~0004 

Mr. Mark Sigman, SB90 Coordinator 
-Riverside County Sheriff's Office 
4095 Lemon Street 
P.O B0x 512 
Riverside, CA 92502 

~E>avid Wellhouse, · 
~ouse & Associates 
. .5 Kiefer Blvd.,. Suite 121 
Sacramento, California 95826 

Sgt. G. Bowman 
Alameda County Sheriff's Department 
15001 Foo~ll Blvd. 

·san Leandro, CA 94578-0192 
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Mr. Steve Smith, CEO 
Mandated Cost Systems 
11130 Sun Center Dr., Suite 100 
Rancho Cordova, CA 95670 

Mr. Jim Spano, 
State Controller's Office 
Division of Audits ( B-~) 
300 Capitol Mall, Suite 518, P .0. Box 942850 
Sacramento, California 95814 

Mr. Ash Kozuma 
Sacramento Police Department 

· 555 Sequola Pacific Blvd. 
Sacramento, CA 95814 

Mr. Bradley Burgess · 
Public Resource Management Group 
1380 Lead hill Blvd., Suite 106 
Roseville, CA 95661 
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COUNTY OF LOS ANGELES 
DEPARTMENT OFAUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
SOOWESTTEMPLE STREET, ROOM 525 

LOS ANGELES, CALIFORNIA 90012·2766 
PHONE: (213) 974-8301 FAX: (213) 626-5427 

J, TYLER McCAULEY 
AUDITOR-CONTROLLBR 

DECLARATION OF SERVICE 

STATE OF CALIFORNIA, County of Los Angeles: 

Hasmik Yaghobyan states: I am and at all times herein mentioned have been a citizen of the United !)tates and a resident of the 
County of Los Angeles, over the age of eighteen years and not a party to nor interested in the within action; that my busin.ess 
address is 603 Kenneth Hahn Hall of Administration, City of Los Angeles, County of Los Angeles, State of California; 

That on theJ.2!h.day of September 2003, I served the attached: 

_Documents: Resp.onse to the Commission on State Mandates', Request for Additional Information, Section 1405, i4t7.9 ~fthe . 
Penal Code, As Added by Chapter 821, Statutes of2000, Post Conviction: DNA Court Proceedings, including a I page letter of J. 
Tyler McCauley dated 9/19103, a 4 page narrative, an 18 page declaration of L. Peter Zavala (Exhibit/), a I page declaration . 
of Dean M Gia/amas (Exhibit 2), an 18 page declaration of Conrad Meredith (14hibit 3), a 35 declaration of Robert E. Kalunian 
(Exhibit 4), and a I page declaration of Hasmik Yaghobyan (Exhibit 5), now pending before the Commission on State Mandates. 

upon all Interested Parties listed on the attachment hereto and by 

[X] 

[ ] 

[X] 

' [ ] 

by transmitting via facsimile the document(s) listed above to the fax number(s) set forth bel.ow on this dat.e. 
Commission on State Mandates FAX BS well BS mail of originals. 

by placing [ ] true copies [ ] original thereof enclosed in a sealed envelope addressed as stated on the attached 
mailing list. 

by placing the document(s) listed above in a sealed envelope with postage thereon fully prepaid, in the United 
States mail at Los Angeles, California, addressed a8 set forth below. 

by personally delivering the document(s) listed above to the person(s) l!B set forth below at the indicated address. 

PLEASE SEE ATTACHED MAILING LIST 

That I am readily familiar with the busines·s practice of the Los Angeles County for collection and processing of correspondence for 
mailing with. the United States Postal Service; and that the· correspondence would be deposited within the United States Postal 
Service that same·day in the ordinary course of business. Said service was made at a place where there is delivery service by the 
United States mail and. that there is a regular communication by mall between the place of mailing and the place so addressed. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this l2fu day of . September , 2003, at Los Angeles, California. · 

•· 

H~ 
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9, 

OCT-30-20~ 12:19 EXFIIBit J 

. •., 

COUNTY OF LOS ANG-EL ES -
DEPASTMENT OF AUDITOR·CONTROLLER 

-KENNETH HAHN HALL OF ADMINISTRATION 
SDO WEST TEMPLE STREET, ROOM 525 -

. LOS ANGELES, CALIFORNIA eoo12-2786 
·.~·· ·- '; ·-, ;.J.'.- ·;-:,· _ .. 

J. TYLER MCCAULEY 
AUDITOR.CONTROLLER 

PHONE: (213) 974-8301 FAX: (213) 626-5427 

:'. 

Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Dear Ms. Higashi: 

October 30, 2003 

RECEIVED 
OCT 3 g_,2903 .. 

-COMMISSION 10N -
STATF MANnATES 

_·. .., ·, .. !·:::: ~ 

Attorney Generars "Postconviction DNA Testing Recommendations 
For Retention, Storage and Disposal of Biological Evidence" 
Pursuant to Implementing Penal Code Sections 1405 and 1417.9, 
Statutes of 2000,·,1Cbapter· .. s2~. · Statute!f of 2001, ''Chapter '943;· 

Los Angeles Couµty Test Claim [CS;M:: Ol·TC-08/00-TC·~l). 
- :PosfCc#iv1ctio& DNA'cofut'~Ptbc6ecihiits _ · - -"'., .. 

• ··:--~''1 '· ······-~ .·:- :·~<1·•p.~<.--- ,- - .. ·- .' . 

We submit the subject recommendations for implementing the [above] test claim 
legislation. 

Leonard ·Kaye of my staff is available at (213) 974~8564 to answer questions you 
may have concerning this submission. 

c Very truly yours, 

~~~ 
Auditor-Controller 

JTM:JN:LK 
Enclosures 

"To Enrioh Lives Through Effective and Caring Service" 
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OCT-30-2003 12:19 

BILL LOCKYER 
Attorney Generai 

Mr. Leonard '}ciyJ' ' · · 
Audlio~/Ggn.~U~!!~,Qfflce 
City ot:'~~ M.g~lesf ; -· · · 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

Dear Leonard:, · .... 

.. '~ '."! . 

July 9, 2002 

. . d. ·, . 
..... 

•' . 

" 

4SS OOJ..DBN GATB AVBNUB, surrn 11000 
SAN FRANCISCO, CA !>4102-7004 . " - ~· . .. . . . . ~ 

I , 

·-:· .. , '.'. : 

Public: ~4 lS) 703-5500 
Telephone: 415)·703-5892 
Facsimile: 415) 703-1234 

B-Mo.11: michael.chamborlllin@doj.cn.gov 

.'.f; : 'i'".'•'• 

•• t·' . _ .. 

. ,._ .':: 

.. ; 

Enclosed is. a ec>,pr, hC?f t;he Attomcy ·Oe~~,i:al's: Task Force ~P.Qrt;we di$c~. · · . : . · 

r ·-~" ~ ··• ~-, • .' • . ··. _: •• ?.~i ·'.· ","·:.:.~; '.·' .:- :\····· .··~'. · ,:: _; 

Once again, thailk you very giµc_h.f,o~.11.ll-pfyo~.h~lp;pn tb!~ Pr,OJ.~~·~~l~.~ us know ifthere is 
anything we can do to help out ili't:he ongomg test claim pfoeeii. '... .. . . ' 

Very truly yours1 

111~ r1-LL. 
MICHAEL CHAMBERLAIN 
Deputy Attorney General 

For BILL LOCKYER 
Attorney General 

\ 
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!:1.;:@irNJ~~~~~"'tt~rih~;~~~~~t·,::·:,. ....... _ _.,, .. , '""''''"· ..... -... . .~ 
i''. · faw enforcement, district attoroeys offices. 
rile Judiciary and forensic laboratories to form ii 

Posteonvic:cion Test1ng/Evldenc:e Retentlon . 
Task Force to address the new PostConviciion 
DNATesting Law (SB 1342) that went into 
eff~ct i~vu .. ai:yJ.,2POLThe 1aw was amended" 
by SB 83, effective January 1. 2002. " ' 

Under Callfomlas postconviction evidence 
retentlon and teSting la:W, Penal Code sections 
1405 and 1417 .9, It Is the responSibWtY Of 
governmental entities, lncludlrig·the cduri5." in 
felony c:onvlction cases to retain evidence after 
conviction ln a manner sultable.f9r.QNAtestlng. · 

.. , .. 

The Task Forces charge was to provide:lruor
mation on compliance with the laws mandate 
regarding biological evidence. (The Task Force 
did not address the legal ~u~ r~d ~y 
motions for postconvlction testing under the. 
new law.) · 

Task force reco~datlons are noq~41W8g;. ·. 
they are intended to Increase a·wareness among 
Callfomia law enfon:ement agencies regarding 
the postc:onvlctioh law and to offer guldance'fu'r 
complying with its mandares. 

. . . . . ~· .: . . .. .. " " ... 

RETENTION OF BIOLOGICAL EVID~.!119.E , .. 
:· .. ~\ :.: ·:.; . \• . 

Agencies siiould retain all items that have a 
"reasonable likelihood" of containing .b.iologh, · 
r.al evidence. The determination or whether 

.evidence Is reasonably Ukely t.o contain blologi-

:~T9~c:i,~"c~~fi~~~DLING OF BIOLOGICAL. - 1 
EVIDENCE AT TRIAL 

Courts should attempr to obt;iin a stipulation 
from the par~~ .. that biological material need 
not be brought into court and that secondary 
evidence {photographs, computer images, 
video tape, ercJmay. be used. Couru are urger! 
t:o dlsc;ourage the opening of any package 
'contalning biological material.· 

If a couit-canrlot retain evidence on ii long
term basis, court personr1el should contact the 
appropriate agency (prosecutor. law enforce
ment agency or laboratory) for assistance with 
Jong-term stora~.Jn such clrcumst<1nces. the 
~b'tin t'htit!'J do~u~~nt the location of any 
evidence 'tti~'t'is' not retained by the court. The 
court should attempt to obtain a stipulation from 
the parties t.hat. dlisignaced Items containing 
biological.evidence. wlll be retained for storage by 
lhj!!,approprlate agency following trial. 

In order co maintain the possiblllcy of success
ful ON~ testing with techniques currently in 
use, evidence "ontainlng biologlc:al macerlal: 

.• ·· i=.~.; <;,I :•:''··.",,r. · •.. 

-. . Should be stored in a dr.ied condll Jon. 

• . Stl'olilifbe stored frozen, 1.1nder c:old/dry 
conditions, or lr1 a controlled room tem
perature envlronn1ent with little fluctuat'ion 
in either temperature or humldlty. 

• Should not.be subjected to repeated 
chawlng or Cree2:1ng .. 

·i. : ·1 : . . .. '::~;. -~ : . . ' ~: ' 

..~ ··~, ~· ... ·:·· •.: .. 
DISPOS,clL oF BIOLOGICAL EVIDENCE 

·· ·• ·· A"·,•1 

In-all telOiiy-cases,"evidence containing biologl
. cal material must be retained until: 

c:al material should be made by or In consuka- . . Notice of'dispci~i''i.s given to all appropri-
tlon with an official who has che ellperien-Ce' "'' "'·' ,.-

1 
· - d 

ace parties and no response s receive a no backg' round sulflclenc to make such a . 
. wi.tQ.J.!1,90.days or the notice being sr.nc. 

determination. If ther~ ~s a.nv rea~~r1~~1~ .. . . . . 
question,,the item should be retained. The OFl 
case investigator or prosecutor should be 2. After the liima'te Is no longer lncarc:eraced 
contac:red if possible. in connecr.lon with the case. 

Even if omfOJ fhe condiilorts above is met, tt is 

recommended that the retaining agency contact 
the investigating officers to see lf they have any 
objections to disposing of evidence. 
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Summa11y of Postconyiction Eu~dence Retention and Testing Law 11 
enat!! Bill 1342 was passed by the 

. Leglsl~.~re and signed by Governor 
.. .9ray P,_avis on September 28, 2000. As 

·cljapt!!recl, t.he bill added to the Pepill Codo 
sections HOS and 1417.9 and deleted section 
1411\ S,~a~~.Blll 83 amended the Jaw effective 
Jan.!Jary 1.Jbo2. 

WHO.JS ELIGIBLE TO MAKE A MOTIO~ 

The statute grants to a defendant who was 

· Thifrh'orion also must include the results of any 
previous DNkor other biologlc:al testing 
conduci'~d by· ih~ prosecution or defense. The 
court sh111l ordef ihe parry in possession of 
1ho.se,resul1.s to provide access to the reporrs, 
data and notes prepared in connection with the 
prev16U~'DNA or.other forensic tests. The courc 
iri lis ciis~r~lion: ~y order a hearing on the 

. ·motion:· 

· CRITERIA FOR GRAl\ITING THE MOTION 
co11y1,c~d. or a felony aiid currentl~~~D1n~ 1!. . · FOR POSTCONViCTION DNA TESTING 
term .o.r i111prisonment the right t<i'iriake·a 'c\~:vc ,. ' ' · :1 ' · u·w• 

, written motion before the court which entered The law tllrects the .coyn to grant the morion 
th~ convlctlon for the performance of foronsiC'" 'far DNA tcstlrig.1.f.~U of 1he following has been 
DN,t.,.1,~tlrig. , ·•"i·~'' ·.· · · ., :····establistied: 

An indigent con~l°ded person may requ~c,. .. 
appointment of counsel by sending a written 

. requi;!SI to the court;· ·. : · 

THE MOTION . . . 
.......... ,,i ', '' , .. 

The moµoQ~for DNA testing must be verified by 
the convicted person under penalty or. p~ijury. , 

' .• ....... · 
and must: 

•.·:· 

• Explain why the applicant's id~11tlty was or 
should have been a significant issue !n,UJe .. 
case; . :'::·. 

• Explain. in light of all the evidence, how' 
the reques~d DNA testing would raise a 
reasonable probabillty chat the vercl!c~ qi: .. · 

... ;I .•.. ·., 

sentence wo1.1Jd have been more favorable if 
the results of DNA t.estlng had be~~ a~aii'- ' 
able at the time or conviction: 

• Make reasonable attempts to identify. th~· 
evidence to be tested and the type of DNA 
testing sought: · 

• State whether any previous poS!!=~fJ:Yl.ctipn "' . 
DNA cesting motion has been filed under 
the section and the results of that motion; 
and, '" · . · 

• Be served on the Attorney General, ·the 
district attom(!):' and the agency hoii:l!ng the 
evidence sought to be tested, if known~· 

333 

1. The evldence1to be:fested is available and 
· in a condition that· would perrn!t the DNA 

testinB ,rei;iuested in rhe motion; 
•)'· .... -· 

~;, The evidence.10 biitested has been subject 
. to. a·chain oLcustody·sufficient to e5tablish 
it has. not· been substituted, tampered with . 
rP.placl.'.d, or altered In any material aspect; 
: '·'·'E<: , .; ~ . 

~ •... Ttiii_~dentity,of the defendant was or should 
hav~,.!:ieen.a significant issue Jn the case; 

4. 'J;he 'convicted pli~on has made a prim a fa
cle shi>wlng ihac'{~e P.vidence sought 1.0 be 
tested ill materfaf to' the issue of the convicted 
p'ersoii'stdcntily ~~:the perpetrator or accom-

... Qlice ·.co .the· crime:· or enhancement which 
· r~s~ii~.d., In the·convfction or sentence; . 

5. The ·roqi.Je.Sce'd'DNA testing results would 
~.raise.a reasop~bl.e p,robability thaL, in light of 
.ali the.evidence, the defendant's verdicr or 
. sente~c~ 'V,:o~ld:have beP.n rnore favorable if 
th~ . .'r.~~I~ o(PNA testing had been avail -

. ab\e.ai the.,\ime of conviction. The court in 
its dis.~reµori.,may consider any evidence 
whether or not Jt was Introduced at the trial; 
. . :1 1·."',~.: :~. "· ... i.. .. 

6. The !!".!9.i;i,n~,~ squgh1 to be tested either was 
no(tesi~d previ911sly. or was tesr.ed prnvi
ou§.lyJ:iuf the req\Jesced DNA test would 
pmviq~ rcsul.ts that are reasonably more 

· discrlmln~ting and probative of the identity 
of the perpetra1or or accQmpllce or have a 
reasonable probability of comradicting 
prior test results; 

.... 
OCT-30-2003 13:07 0· 98% P.10. 
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7. The testing requested employs a:method 
g~mirally accepted within the !i:ciez:itific 

- commutllty; and, ' 

s. .The motion Is not made soleiy tor the 
purpose of delay. 

c .. A. deciarauon or innocence under 
p~nafty of perjury filed wich the court 
wW1in 1.80 days of thejudgment'of 
caiwicdon Of. before July I , 2001, 
whichever is larer. How.,Ver, the court 
shl!U phnilt che destruction of rhe 
evidenclupori a showing rhac the Any order gra~·~~g ~r denying a motion for 

DN~. 001!.~~ng ~rni.u riot be appealable, and shall 
be revlewable only through petir.ici~Jor wrlto( ... ,.\'''· 
mandate or prohibition as specified. 

declaration is false or there is no issu~ 
ofident.iiY which would be aR'ected by 
future t~ttng. 

.';·,~tH~~q~~~=::~ WHICH EVf.~~.kcf: .. 
~e·~.~~~~· requ~~ the appropr!~,~·&1:>Vemm11n, -· · 
ta.I entity to re~\r.~J:iic),ogical material that Is 
secured in connection with a criminal felony case 
for,,che1dl:ll'lltlcin of the inmates tncateeration 'iil 
connection with the case. 

A 'gol.i~rfi:i!n~~fii entity may only destrOy 
. blological:materials'while an inmate is lncarcer
,ated in .. connection with the case ifthe follow-

. ing conditions areimet: .. _ · 
. .,. ,• '' . c: ··c·.·~.:_:.;'.l .. 'r•· _:: - .' 
1. The gcvernmen~! entity nofilies the 

· person Who 'remains Incarcerated in .. 
' fonnectlcn'wii:h'the case, any coi.iilser of -
. r~o~, t~~.pµbl!c defender aild the dlStrict -
· ;iJtiimeY. i,n ,t~e cci4nty of convlctlon, and 
_ ,tlte ~tt()Tfl!'!)' General of it& Intention to · 

•· ~!l;pcs~:of ,t~.e._material; and, " ., . 

2. The enticy doei not receive a re~po~e .. 
. , - within 90 days of the notice in 'on'e' cit the 

, !gllo..yj_ng fqr.ms: . 

This provision' sunsets on January I, 2003 and 
ts repealed as of thafdiite unless a later cnacced 
sratuce extends or aeieces this provision. 

• • ••••• ::., • I._- • 

MANNER IN WH1CH EVIDENCE: MUST BE 
RETA,lj\IED · 

The starute pr6Vldes thit rhe governmental 
encl~ has tha.discre[joiflo decermine how 
evidence containing biological material is 
retained, as \o!Jg'a~rit ls retained ln a condition 
suitable for DNA testing . . (Sae Handling and 
'Stotaifi'iii £vidence.~t'Tria1, page 6.) 

........... 

• ·. · · ··, ii;: ·A mtjfion requ~ting that DNA te~ting ·;: 
,,. beperforriled. Upon filing cf.such a - · · •• ·'· 

IT!.Otion, i:h~'go\!emmental agency must 
ret3in ilie'ihaterials sought co be, tested' 

-on1y'i.ifful sucti1time as the C:OJri iSsiJes 
a finaforde'r: · ',,. ' · 

'' .,-. ' .'·1· 

b. A reques~ under penalty of perjury that 
tlie mit'~tl!\l\10t qe destroyl!d beC!iUSE! a 
·mt:iiioH ril~ DNA testing will beJi.led 
wil:hli1"1s6~~~~~ and a motion lS 1~·:. 
fact flied within that. time period; or. 

·. , ... -~ 
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· Retention of Biological Evillence 
. I , . e ··.,;wr:"' '·'""'>\''''"•'·"•,'•· ., ..... " •. ""''•'"'"'' ........... '"" 

Penal Q9q,~ s~c:tlon Hl 7.9 r:nandates the.< 
. "appropriate governmental eiiticy shall '' 

'·.· 

'·' 

......... 

.. ·. 1!-ta.lp,~11 pi~*lglpll materiai.thatis , . . 
s~qm~d-},~.,C:O,l'lfl,ec:rJo.\'!. ~ith a cri~lnal .case for 
the Refri(lc! of time that any person wma~ 
incarcerated in connection With that case.· This 
section addresses the ·legal parameters of the 
retention requirement arid the tyj:>es'bf'~vi• 
dence'thaHnay tie considered 'biological 
material secured iii coni'l'edtbn with a criminal.! 
case." 

The statute should'be read asi'part of,the .( 
framework formulated by SS 134 2, reiatecl to 
postconviction''DNNtestinjf, arid ribt~'rewrit- · 
Ing law enforceme.!'lt's duty to keep eyi~en~ I~ .. 
would not have retained as a mattei'or compe~ 
tent ani:l reastina'ilie Jaw enforcement pr~i~tlcc. 
Accotcilngl:,: agincfos should not be re'qulred ti> 

. retain maieiia!Witilout apparent evidentfary 
value .. or material that Is clearly collateral to 
any,que~l~on.oHdentity1 • · 

r,.: ~ 'l~!l;~'i'o-;.--;_,·· :..:... 
Noi" sliduld the statute be read to require an 
unreaS'onabie level of coajecture and specula
tion atfout:~hat.:evidence may or may not''~· ')c:· 

consiirute blologlcal material. A literal reading 
or siiction ]'~ l i:rJ would requite the appropriat~ 
governmentill entity to retain any item of 
evidence llla~ is or was the product of a living 
organism, iiisue .. or toxin, regardless of!~ ... 

' appi.iciition"to a ease. Such an interpretation .. 
wo~ld cothpcl coroners to refuse burial of . 
bodie$;' ~rid'*otild remove all govemm~rit"' 
discretion to test a.sample in a manner that 
could consume It - clearly at odds with prevail
in'g law. ·Iii accordance with established rules 
for statutory Interpretation, the starute'.should' · 
be read to avoid such absurd and.uriintended' 
consequ~~ces.2 ' 

335 
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LIMITATIONS OF.DUTY TO RETAIN EVIDENCE 

1. The statute does not expand Jaw 
·enforcement's obligatitms regarding rhe 
collection of evidence nor does it impose 

· any affirmative duty on forensic laborato
rie~.,to decennine. prior 10 trial what items 

. actually concaJi:i.biologicaJ evidence.~ 

· 2; · The statute do~ n(,t alter existing laws 
reqtllrlng'bunai ari~ disposal of bodies, or 
affirmatively require coroners to retain 

.. m·1:91~/1!.ipa~~ ln,contraventlon of present 
practices, 

COMMENTS 
.). ···. 

. PenaJGode sectJon 1417 .9 enst.ires that law 

. . enrq.rc11m~nt ~e~pJ()!' a longer tlme all known 
biologl~C11, ma~ertal.wlth apparent. potential 
significance to an issue of Identity. Our 
rrii:Q'fijrilendaiion to' retain a broader category of 
evideiicii'(se~page'S) Is bilSed upon the avail· 
_abili,l.'y of. ~In~~ personnel to evaluate evi-

. :~ ~···J- : ·.l"':.~ ·! .. _ ·.·~-1"· '•-, 

dence and possible questions regarding Statu-
<·tory lntetpretation. rt the burden of retaining 
the evideqi:,~.;P.!',!?~es unworkable, we will 
Inform the Legis!awre of this fact when the 
Leglsbitu're co'hslders extension of the evidence 
Tl!tention provision in·ZOOZ.' 

''.· 

.1·" 
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·- R.ECOMMENDATIONS ' . .- : ·- ; ' ;· .·. ' ·. · ·. ·, -. . .. 

Parameters or Evidence Retention Requirement 

Although rhe sratute mandates only that Jaw enfon:emertt keep all known biological matenal, we recom
mend that agencies retain all items that have a reasonable likelihood of containing biological evidence. 
Courts have treated reasonable likelihood to mean more than a "possibility" or •speculation. "5 

Any official malting the decision to discard evidence should have the experience ;ind background 
sufficient to make the decision regarding the likelihood that the item conrairts biolog!cal evidence, 
or should consult with a pe~on having such qualificaLions. If there is any reasonable question, 
the Item should be retained. The case 'investigat0r or prosecutor should be contacted Jr possible.· 

Types ·or Evidence that Should_ be Retained 

AN ITEM SHOULD BE RETAINED IF ANY OF THE FOLLOWING APPLV; 

1. The Item was clearly documented as having 
been collected for biological testing6, and it is 
one that forensic science has demonstrated 
can be rested for DNA. 

Examples of evidentiary substrates where 
biological material has been found Include: 

0 Clothing and footwear 

CJ Sexual assault evidence kits 

0 Bedding 

Cl Carpeting and furniture· 

0 Walls, floors, and celllngs 

D Cigarette butts, envelope flaps, 
stamps, and chewing gum. 

Cl Beverage and drinking containers 

Cl . Weapons (knife, axe, bat, etc.) 

0 Bullets 

D Personal effects of victim or suspect 
(hats, eyeglasses, toothbrushes, ate.) · 

D Any evidence known to have been 
handled _by the suspect or victim 

2. The evidence is pare of a kit specifically 
collected for the purpose of securing 
biological material, e.g. sexual assault klcs. 

OCT-30-2003 13:08 

3. There ls affirmative evidence lhe item 
contains biological material that can be 
used to trace ldentll:y. A!rirmatlve evidence 
of biological material means: 

a. The item Is one cradltionally considered 
to be biological evidence. DNA has been 
successfully Isolated and analyzed from: 
0 lillood 
0 Seman 
0 Tissues 
O Bones, teeth and body organs 
0 Hair 
0 Saliva 
0 Sweat 
0 Urine and feces 
[J Fingernail scrapings 
0 Vaglnal secretion 

Thus, items such as the victim's 
stained underwear or T-shirt should 
not be discarded.' 

b. The Item already has been subject to a 
presumptive test showing biological 
mar.erial exists. 

4. For other reasons, the item has a reason
able likelihood of containing biological 
evidence as determined by an omcial with 
the experience and background sufficient 
to make the decision, or in consuli:atlon 
with a pe..Son having such quall!lcations, 

336 

If there is any reasonable question. the item 
should be retained. The case investigator or 
prosecutor should be c.ontactad, if possible. 
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T ~n~~~r~~~t;NltJ:~~~~0 ~6f i;r~1 ovidence recovered from a crime scene, . 
victim or suspect depends on: 

• The qu~n~tr a~~·:9u.~!i~ or the sample. 
• The time and environmental conditions 
· · betWe~n d~poslt and tcii1ecliiJri ar the · · 

evidetJc'lf 1 · · "' • ·-

How~e~1 -~gar~nfll!~ of the method chosen w 
store biologicalevidence, there will be some 
degree of sample degradation over time. 

In add Ilion, the .111aimer in which evidence was 
stored ·1n the past may affect its $Uitability for 
DNA testing. Evidence predating the statutory 
mandate and possibly containing bi9logical 
material suitable for DNA testing may have 

• rl1e'tJl)es dts?ecrmhliS Ctiu~ded 
• How evidence is stor~~i" . " .. · 

T~~ firs; ~h~~ -~ctors de~e~d la~~ly on the 
· cii'Cl.iin$i.anceii of the specific crime and the 

co!Jeq!Jc;m tech_rilque~ used. They;are not 

been stored under conditions with little control 
over storage environment or the prevention of' 
contamination. In such cases, the biological 
~.terial al,ready may have·deteriorated, decom· ' 
posed .or been contaminated to the extent that 

... addr;ll_S!!~ in .this report. !"fo:wever; one.should 
bo av.:,are that,t~ese factors will Influence the 
s~itabj).ir,y:of..blologlcal evidence for testing .. 

· ·· The-'tbilbwin · · r~d6·niffie~iiatl~ns ~Cidi~ss the 1,~h•·rt< ;:i-··~ ~I· _)~ '_'-'"''··',;~ ···-~:·.,~ . ... ,:· ., ~·· -:· .. ··· 

. finaJ,·,.J~,~~· ~\0!'311~. ~r,.~VirJ~!"C~. J;vi~~fi,C!! .. , 1 i , 

· suJt3ble'for DNA tesuri thiit is not: · · rl _ 
-. "i "I· -· ·1· .. -.--_ • ···-·o·g .· ., .. ,. "" ~·"~fl?~- Y -
stored.' may til5U~jci::t to aec.ompoS.lifon, · 

··_ -. d'~c&i'Of.itioh. -~ii\i/ciFcoritinili:i~h6~~ 'f:irope~ __ 
storage can minimize decomposition, deteriora
tion and the risk of contamination .. 

-·· .. ·, ~.,, ·\•' 

.. ·,. • ·~ :,:; ;.1'./::f'• 

it 1s no ldngei'sultable; tor DNA testing. 
_. ',1 ...... ·; ~ ~: . ':·~ 

The following recommendations were dev~l
oped for the use of all agencies that store 
evidence to improve the llkelihood that evi· 
dence containing biologlcai material will be 
suitable for future DNA testing. The recom
mendations are diVided into twq sections: rhe 
first addresses shon-tenn storage and handling 
at trial, and the second addresses long-term· 
storage after the defendant is convicted. 

,, .·. • .. ., -, j~ •• , ' · • 

. I . . . . . ·- . _.,_._.~ s ;~ 
· RECOMMENDATIONS 1 • • • ",, ·, • • '.· ·' '_", -:; ,,. 

• I ' ' , , • \ • ' ~ ,.. ~ ,. '~ • -
.~. t • 

'··~.r ... 1. ·•~ 1~·.,·1"!"1. ·~·. 1 !,i~·-::_;•.~ · .. ·,:·:!~!; .• ; i,:; ... , : '. ··. 

Handling and Storage of Evidence ~~ Trial 
·.·,.,. .· ::~:::\ i.i~JC.l.t:;·;· ·.f· ·~\•";""·: ·· ~··· ..• :· . . :··, .. · ·': €: ,.. .• 

Op~I storage of evidence contJ!h:li_l18.l:!i9Jogical.inaI~rial may .11oc he realistic or possible during 
triliCTfiefotiowins rec0mmendat1ons are designed to reduce the potential for decomposition and 

· co_ntam,?.i:iati.on,of blologicaLmaterlal during trial;.:"' -· · • 

" -i:r-:- .. :\ . ·' ·• i·~ .~ •• 

Courts should . 
limit' use·~, 
biological 
material at trial. 

C91:1~ shpuld atcempt to· obtain a stipulation from the parties that biologi
cal material need not b0 brought into court and that secondary evidence 
-(photographs, corripuier images. video tape, etc.) may be used. Couns are 
urg~\'.I to discourage du~ opening of any package conraining biologicill 

- m~~rlal. 
., ... 

, r"11'1f.~~··. : . '. 1:1, •·· :._.::-·· , ., _; · • . 

Courts.unable to If a ~o~ ~nnot properly retain evidence on a long-tenn basis, court 
retain evidence in _ pe~9~r,~J,~f P.~~ com_~ct the appropriate a~ency (prosecutor, law enforce· 
the:proper manner ment agency or laboratory) for assistance with Jong-term storage. Jn such 
should contact the clrcumstiihces. t.He co'un should document 'the location of any evid~nce 
appropriate a.gency - ha b · Th h Id for long-term : · ·· "t . tls_nouetained y the coun. e courts ou attemptto obtain a 
slDrage. stipulation from the parties that all biological evidence w11/ be retained for 

storage by rha approprlat'E'- age~.cy follow.Ing uial. · 
--·-
' .. , . • 337 
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~ .. 

···', .. ;f:~Jt.~Itf1;ru~~¥1!·:1/t;frRt~11\:@~Jkt~.'·'.'.~··1d;{:: j .••• ,. 

;·; .h 

Storage! 
conditions· 

.;· 

. Drying of ~tor 
moist.evidence 

'. ! ' ·~"!'"' : . i .. 

. J :·, ~ • 

~--. 

, .. ·· 

In order to maintain the poss.ibWty of successful DNA· typing with techniques 
currently in u.si eViden& •c0nrilning blologi.ca! material: 

• Sn6uid b~ ~~~{~~ ~<i~e~ conditi.1:1p. (qr remain dry) 
• Sheu.Id be stored frozen. under cold/dry condttlons, or in a controlled 

room temP,~_tu.r~ !ffiV~ipnment wl~ li~e fluctuation in either tern- · 
perature or humid1tjf" · · · · . · · · _ . · 

.. '• .. 
• Should not be subjected co repeated thaVllng_~nd refree1.ing 

:·.·i:':· .. :. 'H\:•;,_,1·;··. r::::.:' ~~·-

I"•. 

Wet or moist eVideiice contaiili.iig'biolotlcal inaterial should be removed 
from direct sui1.llght.-alr :C:trled;"arid ·~ti:ii'ed fr'Ozeri;'under cold/dry condl· 
tlons, ·or In a controlled room· teinpefature'·envlronmem as soon as practi· 
cable after collection. Elevated .terrlperatt:ires' (e,g.-, hair dryer) should not 
be us~d .. to ~l;i~~ite tf:i7 .~Q1fl8 .9,f 'fet, ~r ~l?,~L.~vtdence. Room tempera· 
ture coi'iditl~~,~ ~~:~~ef~fy for'&i~~;~i!~rnFe. Spreading the evl· 
de nee Items- oi.it and. ~osing them to room.air. can quicken the drying 
procesh'.ifr~i~~.~ ?/b~l~i't~~'. .G~fa ~~\4',bi:~xeitised to prevent . 
transfer orl(,isS:iif ~ipl~~~:~t~ or. ~ra~~. 11Yi~~nce during the drying 
process. · .. _. .. .. , . , .. ~. 

i . l . "':·; ~ .. ' . ~ . ,! 

Area for drying The area used to alr dry wee or moist evidence items containing blologlcal 
evidence ma cerlals Id .. Pe_ .~le~n;so;~·Jo:"-'i::'JOi:-.i. •.':-.. ·. ::!.:w~,1i~i;-i~~M,m'i.ri"f.%:• 

:·";. 

Packaging 
evidence 

Liquid samples 

~:~·· e~.ld~.rc~. ~f fJ;lSE,~~cr~:ea.r11t~~l~$;ffl~~.r<;e of victim 
• Mlnlmize opportunities for contamination from external sources 

.. -,1.: .• : :;t!.:i!'i ,::·· .·~::::~ .~.·:.:; \cr;1f·,·,--,:: 

•' :i ~ . . '.' .· ~ . 
Paper (e.g.; clean butcher paper cir paper b'ags) should be used to package 
evidence ilems containing biological rruiter!!!LPlasticls not recommended for 
packligtng or stoifug moist or wet evidence items due to the acceleration 
of the decamposition'of biological matl!riaFbN'the'e'-'idence items. . 

':: :'. ···:: ·, .. ·,':·, • ''I-·' 

,.;~ .. 

''f' .. f ·-~. • '-; ;f" .·,~f··-;:_}(;··' 
Liquid· samples;·partlctiiaHy liquid blood reference samples from victims 
or suspects, collecteCI iltglass containers (e.g .. blood collection tubes) 
should not be frozen. Freezing may cause the glass container to break. 
Liquid blood can be refrigerated for ll s,t:io.rt P!W>d of time. For long-term 
stoi'ilge ·of liquid s:affiples. the sample$: · :~": ·· ':._, 

• .. ·-• ,i :;!.-... ' :'\,i'-:~-n:•:,.-:·'I •,{,'.~ .If;,.,., 

• Can be transferred onto. clean cloth or niter paper 
•.; .- :~· .. . ·'.:.';l :~~~>~ : . :· 

• Drtedat·room temperature 

• Should be s~~d fr~zen\ unde;·coj'd}d~~~di'cl'6ns. or in a <:om.rolled 
room tempetatlfte enliitenmenl with little ri~~a:iation in either tem
perature or hUmldity :· . 
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Extracted DNA 
samples 

. Other issues 
regarding storage 

Chain of custody 
record 

Limit, control and 
dor::ument access 
to evidence 

Identify and label 
evidence known to 
contain biologic11I 
material 

Retain evidence 
In original 
packaging 

Store evidence 
under seal 

Wear protective 
gear 

OCT-30-2003 13:10 

Extracted DNA sample.~ should be stored under frozen conditions. Consid
eration should be given to saving amplified product, or slides prepared dur
ing differential extraction, if none of the orig.Ina! source or extracr.ed DNA 
remains. 

The use of chemical preseivatives, vacuum pack.aging, or the use of unusual 
containers or pack<t.ging mal.erlals.to preserve evidence containing biological 
material for Storage should be disa.issed With crime J11boratory personnel. 

A complete chain of cuslody record should exist and be maintained for all 
evi~ence that is or will be retained for possible future testing. 

Evidence sh9uld be s!Ored In a Jocked storage area when left unattended. 
Access to the locked storage area should be llmlted and controlled. To 
minimize the hanctllllg of evidence with biolog.lcal material. rhe designated 
custodian should control access co evidence. If such evidence ls handled, 
the custodian should ensure lhat proper protective measures are followed 
to ensure handler safety and the integrity of the evidence. Other cha.ii in 
open court, direct access to evidence such as viewing, handling, and 
transfer of custody, should be documented. 

Evidence known to contain biological material should be identified as 
such with a prominent label affixed by the person who identifies it as 
containing biological material. 

As a general principle, evidence should be retained in its original packag
ing. Evidence pac:kaged in paper upon receipt may be removed tempo
rarily from paper and placed in plastic for viewing ar trial orfor other 
purposes, but it shmlld be ·returned to paper for long-term storage to 
prevent degradation of the biological material. Items packaged together 
upon receipt should be kept together; items packaged separately upon 
receipt should not be commingled. 

To the extent reasonably possible. evidence should be stored under seal 
(seal with tape, marked with the identity of person affixing the seal). If a 
package is opened for inspection, Jt should be resealed before recuming 
for storage. 

Persons handling evidence comaitling biological material should cake 
appropriate precautions to prevent cross-contamination and to protect 
themselves and others" from blohazards. They should wear clean gloves 
and other appropriate personal protective gear, as needed. 
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... ' 

·.BASIS FOR CON_CLUSIONS . . . . '.. ' · ·:,_-

EXPERIENCE WITH STORAGE HAS SHOWN: . . ··· .. ~ . ,,, ;' ... , - . . .. 

• · Evidertce i:oricalliliig b10Jdg1~1 inater1~l · ·. 
· · '.-suitable for DNA 'iesiihgls best stored ln a· 

dried condition. 

• DNA typing techniques currencly in use are 
e>ctremely sensitive and will work on 
partially degraded samples. 

• Storage of evidence containing biological 
· l.TI!!~~H!!l. in a wet or moist condition may 

. re.Sult in the degradation or.loss of DNA 
eVidepce. 

• . ~older temperatures retard degradation 
better than warmer ~mperatures. · 
:~ .';· . . ' . : . 

• When,evidence .co11.tai.ning-biologlcal 
material ls In a dried condition and stored at 
room temperati.ii'e, the bioiogicai materlal . 
shoajd~~tjU.be typeable atone·yearand may· 
be ~eable much longer than one year: 

-:.• :.··· 

.'.i• 

; .. 
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GLossARV or TERMS I , , , :'. 

Cold/dry storage 
conditions 

Controlled 
environment· 

Decompose 

Degradation . 

Deteriorate 

Dried condition 

Frozen 

Room temperature 
and hµmidity 

Terminology 

' . . ~ 

OCT-30-2003 13:10 

Coldldry storage conditions refer to storage of evidence at a tempera
ture at or below 7°C (45°F) and humidity no1 exce11ding 25% relative 
humidity. 

Controlled environment refers to a storage environment that employs 
environmental controls (heating and air conditioning) that limit 
fluctuations in temperature and humidizy. 

Decompose ts defined as decay, break-up or separation into· compo
nent pans. 

Degradation ls defined as the tr~nsltlon from a higher to a lower level 
of quality. 

Deteriorate Is defined as to make or become worse: lower in quality or 
value. 

Dried condition refers to having no moisture: not wet, not damp or 
moist. 

Frozen refers to scoring by f reez:ing. Laboratory freezer storage t.em· 
perarures are at or below - l0°C (l 4 °F), 

Room temperature typically refers to a range of temperatures between 
J5.5°C (60°F) ard 2~°C (75°F):. Hurril~cy iri t!ie storage areas should 
not exceed 60%'reJat{ye,humidity. ,, 

. The verbs "shall,• "must" and "Willri'-indicaie requirements; "should" is 
used to denote recommended practices; "may" ls used ln the pennls
siVe sense. 
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FOOTNOTES· 
·:. 

'. 
' Sec Penal Code 1417.9 (b)(2)(C) & 1405 (d);~B l342Son.;ceBUIAnalys1',August30, 2000.p. 5. ILems (3)·(4) [noting 

Sherltf's·Offices and PoUcii Depamnon.; clllter 1n· how long they sccro evldcnc•, but most do not scor• evidflnco after 
appe;\Js have been exhauscecl). '<'·- ·--· 

.... ., .• ,, ... 
I s-Yi_~ __ c;¥if:i L~;i(Tr;a~portatlon Autltorfty v. Guanllilcii(l995) 11 Cal.4th 220, 235tfri rB.iitriai<iii- (1997) 55 Cal.App.4th 

I 004, I 009: er. People v, Tookes (l\1.Y.19_96)_.Q~9 N .Y,S.Zd 913. 915 (assesslr1g practlcal llTlpllcr or New Yorlc II pos1conv1ct1on 
DNA testing statute, and rejectli\g biC;id lriierpretatlon). 

·- ' CC. Arizona v. Ytifmgbioiid (1988) 488 U.S. 51. 59 [police do nor have a constltuUonal duty r.o pecf'orm any paru<ular 
tesl:.!): Poople "· DanJeJs (1991) 5~ Cal.lei 815, 865. ,, ' •: .-· ·:·, 

' S"!l P:enal Ccde.14 l 7;9(c)-["Thli:sectlon shall remain in ell'ecit only untU January I. 2003, and en that tlara II rupenled 
unless a later en~etod stall.It• that 1' onactad before January -l. 2003, deletes or exlends that date.") 

' Doyde v. California (1990) 494_ U.S. 370. 380; People v. Pro<lor (1992) 4 CnlA!ll 499._523;_ Strickler v, Groene (1999) 527 
U.S. 263. 299-300, Souter, J., dissenting: Cf., Ca/1forn1~ v. Trombecrn (1984) 467 U.S. 479, 488 [corutltutioruil dmy or 
States 10 presorve ovldence la llml!ed 10 evidence that might.be exp•_ctt!l tc ploy a r<>lo in lhc suspacLk dufonse/. 

• er. Al'Lzuna V, Youngblood (1988) 488 U.S. 5 J, 58 [!lrnltlng duty to prt1Serve evldenco In part ro "th0$e Cll:I•• in Which !he 
police themsolva. by their conduct tndlcam !hat tho evidence could fonn 2 basl• for wconeratlng th• defendant"]. 

' See, 11enerally. Natl en al Comm!islon, f1151CcnvlcUon DNA Tesrlng: Recommendauons far Handling Requests (N!] Sept. I 999) 
at pp. xv, 21-22. 
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· -:, : . · . ·:Disposal of Biological Evide~ce · .:~ 
- I " 

.; 

- ·-· 

.· ., . . .- '·' 

ln_at_I felony cases, evidence containing biological material must be retaln11d until: 

1. Notice bi given to all appr~priatepa~e~.!ln~ nq reaponse is received within 90 days 
· of the notice being 5ent; Ssa -Appendix IV N,ot/Rosrion of Disposa/.($~mpls Form) page 13. . 

OR 
2. Afmtha inmate is no longer incarcerated)n conn~tion :wittl the case. 

E:Y,~:lf~n~ oUhe condltions above Is met, we sugg~st that the retaining agency contact the 
inV9Sflgellncrpttlcers lo see if they have,any objections to disposing of evidence . 

. !" 

.'• ·,! ;'.· 

- RECOMMENDATIONS I . '. · ..... '...-.:; 
' .. ~ : , •. , I, i ;: ··.• •. ~. : 

. ~ .... : ... 
' ... ~ :.:..'.-·1\.n: ··· : -~ · . 

&efol'1!·il" l'1m!:lte is Released 
'· 7."• 

NOTIFICATION ' . _ 

Th~ i'~~irii~& ~~~Ofy may dispose: of biological -
miiterlalbetore the prisoner is released from . : 

'• · custody If-the entity sends proper notice to ·an 
Pil'.ties and ·does not reoeive a response 

,-within 9" days •(Penal Code sectlon).417.S(b). 
.. See Appendbt A: NorJ!icaclon of Disposal (Sample 
~orm) pgge J 3, . . · 
.. _. . : 

.. Parties .that.rnust be notified: 

1. The inmate; 

2. The counsel of record for the inmate {this 
includes counsel who represented the 
inmate ·in superior oourt and any counsel 
who represented the inmate on appeai); 

3. The public defender in the county of 
conviction; 

- 4. The district attorney in the county of 
conviction; and, 

5. The California Attorney General. 

Investigating officers are not Included as parties 
to be notified. However, retaining agencies also 
may want to contact the investigating officers 
to determine if they have objections to dispos
ing of evidence. 

·343 

. ! ~ 

; ·. 

"• 

Respoi:ise to notification: The retaining agency 
may disJ;>~e of evld1:11ce in the case 90 days afier 
s~nding JJQ~cation to proper entities unless the 
retaining age~cy receives any of the following: 

• A motion fdr postconvictlon DNA testing, 
Iiled pur:suant tc:i Penal Code section 1405; 
h_owever, upon filing of that application, the 
g0vemmentai ent:lty shall retain the material 
only until the time that the coun's deriial of 
the motion ·is nnai . 

• A request under penalty of perjury chat the 
material not be destroyed or disposed of 
because the declarant will me wich!n 180 days 
a motion for DNA testing that is followed 
within 180 days by a motion for DNA testing. 
The convicted person may request an exten
sion of the 180-day period in whlch co Ille a 
motion for DNA testing, and the agency 
retain.Ing the biological material has the 
discretion to grant or deny the request. 

• A declaration of Innocence under penalty of 
perjury that has been flied with lhe court 
within 180 days ofthejudgment ofconvic
tJon or July l, 2001. whichever is later. How
ever, the court shall permit the destruction of 
the evlclence upon a showing that ch'e declara
tion ls fa!Se or there is 110 is.,ue of identity ch.at 
would be alfei:ted by additional testing. 

" 
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. ', ~ .. 

After an Inmate is Released 

Agencies that retain eyldence·can in ·many 
cases dispose of biological material once che 
1nmate·J.S·oo10nger i~earcerateci. However, 
rriahy'agendes do' ncit r~C:eiVe reg;Ji.adiotlfica
tlon of inmate release. This may present 
challenges for retaining agencies that may be 
unawlfre thac'tfie· irimate'has beeil"i'eieaseCi' arid 
that the evidence can be disearded. 

: ... ;·· .,:. - • < ·- :: •• '• 

· There are two potential mew by which ·a . 
retaining agency can determine whether an 
inmate has been released: 

· 2. ·Notification Of release of certain felons · 

Specified agencies are notlfied of impending 
.- release or certain inmates. Penal Code 

section 3058.6 requires the Depanment of 
Corredl6ns or Board of Prison Terms to 
notlfy•the chief of police, sheriff, or both, 
and the distrl_~t attorney of the county . 

"Where a pnsoner was convicted oh violent 
, .. ''felOnY.';45'Ciay~ before the prisoner is released. 

Section 3058.61 provides similar notification· 
prior to the release of convicted stalkers. 

1, Contact the California Department of Agencl~s ... at rec fenal Code section 
, , ' , ~··.:,;•.-a: "' :'.'-'t,•.1:1>'~" J .~' i':!i'.•-~«;1o;q-~c~r'~··\~\·\r"•' . .: . '.-;•t)-~--!.'3'0"5'g'Tl~ ~.:! .. ::-.":.!.[ h Id Ji rd .; .. ;_,.,, .. +., •• Corr.,...,ons;;.,:' .,,.. · ,.'.\•,1>:•·,J:1m .. .,l,i•";1 .. 'J .... }'-· · . · ~ · ets ot ces s ou orwa 

.. , .. ,-.): · .. · ·. ",.-·..., '·;·~lri"Jl':'fr~· : ... ·""- " · ·-' · '~~·,· 11:·1'" ':<""'•·'· · -· .. tt;~;;;· io the appropri;;'i:~ personnel (prop-
To find Information on whether a particular erty room managers, etc.) Including investi-
inmate has been released from Pr!,S?,!han .... · galii'ig offic"efif!The retaining agency should 
agency may call the Deparunent-ofCorrec- place a roffow:.Up call to the ID/Warrants 
tions ID/Warrants Unit at (916) 445-6713 Unit;to .. ensure:thl!'felon was actually released 
arid.provide ilie lri'mates name and date of before dispQ~ing ~f any blological material 
tH.rth~· or C·DC-:iiumber. if ava_llable.· The·,· .,:·~· .·~ · . . _:~t.affied·ili·co!riiiir:tlbn with t.he case. 
relciin.lrig ageney"can call the investigatl~ ... : .,. ·· •.'· ... - ·• 
agency h{l:letermif\e· the Inmate's name and·. For all otherfolons. the retaining agencies can 
date. of.birth. receive rel.eaSe-notltlcation under Penal Code 

sectlor'ii3058;5;:whldl'~provides that the 
Note: The ID/Warrants Unit does _npt Department ofCorreccfons release information 
provide chiS lnfotmation it\ writing. to police agencies, withln 10 days upon 

request, of all parolees who are or may be 
released iri ilieitcitjFofi:ounty. 
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Appendb1 A: Notification of Disposal (S~llnple Furn1) · ..:~~ 
! I , • . -

·: 1 • .. 

;. ·~ 

... · 

.OCT-30-2003 13:11 

... 

l~~dre~ee: e.g., Inmate, Counsel) ,.:1 ,;_~_;·: . 
. ~~---·--'-------··-

.:'.\;. 

·.i'; 

[Address:)------,--,-~....,,.,..----·-.,.--..------,----

[CitY:·s1a1e, Zip Coda:J -----·-'"-"'""""'"""'----------~-
·" .· 

Peiial Ci:id·a Seetion 1417.9 Notification . •, .. ' .. ; : " _. ~. ' .. ·, . -- .. 

•:1. 

[O~~:J -· _.,..__,_ ____ -"--'----..__........;·-...· ··- . _ __.......__ ____ ·---

[Case Name:]---------,.,.,,-.,,..-.,....,,,,,.......,.-----,---------- r.~·. ,. 

1sti~~6r C::ourt Number.J -'-.......:..."""""·""" '...::""'-" -""--'-''-"''...:;· --"-'---· ''-""""'., ~-'--' ..... _._ .. __ _ ..... . 

[Court 01 Appeal Number.] ____ .... __ -------- ---·-
INi#J~irii} A~ncy and Add(llss;] '"'--__... __ ..... ____ ....._ ________ _ 

.,, 
·.··· 

.· · · ·. . "PLEASE TAKE NOTICE that' in accotdarice with Pefiai Code section 
i4l7.9, subdMsions (a) and (b), an)i,~'iCilpgtc;~'(~!~tja') ~~uriid In 'i:on.riectlon 
with the ab'ove~titled case -wiifb~·~i'spti~~ 0(~1¢in 91) da)'S of Erisert date 

notifl~~tioii ~iirit: ... J.~,~e ~"'~ .tl)is ·~.oillica~on was sent. uniess this 
notifyirig agency recelv~.MJY o,f the,foll.Qw~ng: ,,. . , · .:>- · · 

·1 ,: . -.- ., ., . . 

I. 

' . ~ . 

- •' .,,. ; '• '::J •• ,:.\ • .'. _••' I -•" 

A qip~)?.~ 'filed pursuam.1.9 Penal .Code section 1405. However, upon filing 
of .. ilii!~-i_spplicatlon;·[insert notifying.agency'& name: · ··· · · J will retain 
t'1~ material only until the time that the coWt~ derii8.l of the inocJori Is final. 

. . . '." 
• ! ~ .. ' 

.A reque&t under penalty ofperJUiy that .the maf.ili:'~l ng(be de~troyed or 
.. • ' , ~- , ' • - t" • ·"· -, ' ' •c • • - • ) • . ,\ • . -• ~ ." • . 

dispi:ised of becalise i.he 0dedaiant'will file w.ithiil 180 days a .motion for . 
·. DNA.~~tlng pu~~~~~,:~1r~:ri~I'~~~¢ #:~~§~ ·1,.iQ'sI~a't'is r~uo.~~ :-v1thln 
. ·I.BO days by a mo?o~ !~:!' 9!;1~ t~,~ng,~apt_to P~nal Sode sectio.n 1405. 
, unl~s .. a request f9r ~n.,~~~s1011j~ requ~te~,by t!Je convicted person and 
·. 'agreedjci by [inGBi1 name of ag•nc:y in posses.,ion of evidence: J. 

III. · A d~clll,'l!tion of innocen~e under.penalty of perjury that has·been filed with 
the court within 180 days of the judgment of convktlon or July J, 200 I, 
whichever is later. However. the court Shall perinlf~e d~iNcti6n of che 
evidence Upon a showJng thafthe deCJaratiOn ls fiils'~I Of ttJ~(~ is nO issue Of 
identity that would be afJei:tefi byadditic:inill tes~~g.· Th~ c~iiyicted person 

·may· be cross-eiramined on the d~ciatatlon a(an}; h~aring ~on.dµc~ed under 
Penal Code section I 417.9 o.r on an applii:,ation by or on behalf of the 
conv1ctec1 person .fiie]:f pu~\iant to Penai'Cpde section 1405. . ~ · 
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CALIFORNIA PENAL CODE SECTION 1405 

1405. (a) A person who wa,s.!;9.nvlcted ofa felony (B) Explain, in light of all che evidence, how 
and-·.is currently serving a cerm of lmprlsonmem the req!J~!.f!d· DNA testing would raise a reason-

. may· make a written ·motion before the trial couit able pro~a.blHty thac the convicred person·.~ verdicr 
that eme.red the, judg111en! of conviction in hts or'''. -or seritehc:1fwould be more favorable If the results 
her-case, for performance of forensic deoxyrlbo · of DNA resting had been available ai the tline of 
nucleic acid (DNA) testing, c:onVicUon. 

(b) (l) An indigent convicted person may re· (C) Make every reasonable aitempt to Identify 
qtJest appoln~en! of .. c9uQ~~·~?.P.rePlli;t! a motion boch the evidence that should be tested and the 
under ·m·1s se'ctiori' by seitdiiig a' written r9q uesc to specific type of DNA testing sought. 
Che court. The request shall include the person's (D) Revi;~ the results of any DNA or other bio· 
starernent_ chat he or she VJBS not the perpetrator of logJcal testing that was conducted previously by 
the crime·and that DNA testing Is relevant to his or either the prosiicuclon or defense, If known. 
her assertioffof Innocence. Ttie 'fequest also shall · .... (;) ~ra.t;! .. ~tiecher any morion for cesting under 
in~.!~cie. che person'$ siatement as to whether-he or· lhiil'section 'j:i'rev!ously hEIS been flied and the re-
she previousJ,y has liad counsel appointed under . 5ul1.i:.r;if thar motion, if known. 
Lhis section. · (2) Nocfcr, of the motion 5haU be served on the 

(2) If any .of the.information required In pilfa; Acfutrt~y Gb1ii~f~I. the district attorney In lhe county 
graph (l) Is missing from the request. the courc of conviction, and, if known. the governmental 
shaU return the request to theconvlcced person and agency or laboratory liolding the evidence sought 

.. · ... · , ~d.~~ ,mpl o~ 1~;r, ~L\~~.!P'lfter can.ry:>t be con-· .. · · to: lie\reste~. ~esponses. if any. shal I be filed wi1hln 
sldere~ ,,Vl~~~~.U_l:ie,n;1AA1f!g . .1flfc;irrni!tl?.tl.· "·•. . .. 60 days ohhe dace on which the At!orney General 

· · .. (3) (A) UpcinJ:flh~(@~ t}i~.p,eri;9r:i Is i~I~ ~n.d t.he dlsLr~c;t·.accomey are served with rhe mo- · •, 
-- · "glint, he.'or she' illis .1r:ip1ud~)~e),rr~friiati6n re- . tJ.!:lB• l.\J'\l~sl!~c;:,cm(.!nuance Is granted for good cause. -

· q~lred in paragrap?·{l); ~n~.·~~J;li!.e,r~.p?.~ N'>· ... ,,.{~~,ff.~~~ i;<;iu_r;t finds ev~dence "'.'as subjected co 
v1ously been appointed pursuanr co t.tiiS subd.M· DNA or other forensic testing previously by either 
slon, the court shalt appoint counsel .to Investigate .\h.e P.rosec.urlon or defense, It shall order the pM[y 
and, .. Jr appropi'late,'.t0 me·a moi'.!cih fot DNA tellt! . ·Mw1)bse ~quest the testJng was conducted to pro
tng under thlS:Sectlon and.to ·repri!senfth·etp'ersifri . vicfo afl~ahies and the COUl't With access [0 the iabO-

,. sofoiy.fo.~ cJ:ie ·11urpose of·obtainlng DNA 'testing· ratofy rap~rcs, underlying data. and laboratory 
· under this section, notes prepared .in connection with r.he DNA or other 
.. • .. (B} .. E~fl.~, fy!~;h'/g.r!Jat the P.'¥'591;1 ls l.r)cijgenC; biological evidence testing. . 
·_ ai;i~ co~~!'.1 ~ri!v,1.9"1~l~,h,\l,~b~~i:iai:i~om~1R1:1~ua(lt ... · · (e) Tl}e court. In Its dlscrecJon, may r:irder a hear
.. ~ ~t\;f~ sub~~~l\ch~,R.\.1.\} ~,Yo .111. \.'1 p~~.~~p. . trig C!!1 tl'le motion, The motion shaU he heard by 
·appoint coW11"eho iilVe:sHgate l!llcl •. 1f appropria,te,:!9... . tl'!eJudg1n•vho conducted the crlal. or RCtepted the 

. ' ·111e'ainotlon for DNAt.esHrigJrid~ tfli{~c{i9~ an~ . ~O(lVlCtJlc:! P.~rson's plea or guilty or nolo r.nntendre, 
to teptesent·the' peisQffsoleiffor th a purpose cf citi- urtless.-ttle presiding judge determines thatjudge Is 
ta.inirig !DNA cestih'i! '1:.irider thlssecl:ioh;'' ····'1'''. . una'v~ila'!l1e.'tJpon request of either party. che court 

(4) Nothing in this section shall be construed may order. In che.lmerest of justic~. thar the c:ori-
ro,provi~e f(lr·.a.rlght to the·.appolntmem.ofeou·ri-· vltt'lid persoh be present at the hearing of thl'I mo-
sel .\r:i. a postconvlcUon·collateral ·proceeding, or io tion; · . 
se(l! .P~ed.~r,it. ~9r !llJY ,s~ch right; in any•context (f) Thlil court shall granr. clle motion for DNA 
. 6lhe~1~n.·~.7,J~preS!lflta~~.01'1. being ·provj.ded an testing iHfdetarmlnes all of the following h;ive be~n 
indigef:ic' cor;ivl<;teg person Fo~, !he ,~mi~ p1.trpose. established::: · 

. of Filing and LftigaUng a .l'l'lo~911 for DNA testing (1) The evidence .to be tested is available and In. 
pursU'ant'to'ihiS s~c'tion. . · - · a cont;lltlon,rliat wcmld permit the DNA tesrlng re· 

(c) '(I)The·motlcn sllaj(be verified i:iy the co.i:i· quested 111 ch_13 motion. . 
victod p~hon 1.tnder ·µ~aify of perjJr)i and shall (2) The evidence to be tested has 0cer1 subJen 
do all or the following: to a chain of custody sufficil!nt ro establish it has 

(A) Explain why the Identity of che perpetra- not been s1.tbstltuted, tampered with, replaced or 
tor was, or should ha\le been .. a significant Issue &.llered in any material aspect. 
In rhe case . 
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(3) The Identity of the perpetrator of tl1e crime tice, If it ls shown that the applicant Is not indigent 
w~. or shol.Jld have been, a significant issue fnthe and possesses the ablflty ro µay. However, the cost 
case. . . . . . . .. . of any additional testing to be conducted by the 

( 4) 'fh!! c0nvicted person has made a prima f'a· district attorney or Attorney General sh~IJ not be 
cle showing that the evidence sought 10 be tesrC?d borne by the convicted person. 
ls material to Jhe issue of the r:onvlc.ted person's -· · , · (2)- In order to pay the smes share of any tesc-
ldentity as,.tJ}e pe.wenator of .. or accomplice to; the ing•costs. the laboratory designated ln subdtvision 
cr1me; sped~!. ~ifi:umstanc;e, or .enhancement alle-· (el shall.present it.~ bill for servic~.s lo the superior 
gatiqn \hat resuiced, in the convJcUon or sentence. court for approval and payment. It is che intent of 

(5) Tu~ l"ll,CJuested DNA tesling results would the' LegJslature to •appropriate funds, for this p ur-
ralse ;i ~a~c;ir(iible proba~l}ity that.)n llght of all · pose In th.e 2000-0 I Budget Ac:t. 
the. e:-:-t~~i;~'. th~ c:onvic:tl!d person's verdJ~c.o.r sen• 0) An•order granting or denying a mo lion for 
t~rice Wiili!Cl hay~ been rnore f~"'.Ofii!ble If rhe re' DNA 1esting.undei' this section shall nor be appeal-
sui~ 9[.D,!':!Pi te,s~ng had been avallable at the time abla~ and shall be subject to review only through 
of c.~tiY!clioii. The court in its d.\sc_~tion may.con-_ .. -petition ror wc'it of mandate or prohibition filed by 
sld~r~t'& tivldence whether or not It wail Jntroduced ·. !he person seeking DNA testing, the district anor· 
at t~~t ... ,·r, . . · , -- - ., · ney.-or the.Atcorriey General. The perltJon shall be 
•. (6)Jl:i~'.evigence sought . .ro. be_ cesu:d meets el· flied Within Z01days'ilfrer the court'~ order granting 

ther of \~_fi_·f~!JowJng condm~ms: or· denytng·•tne· motion for DNA testing. In a 
(A,) The evidence was no( tested previously noncapft~I case. the petition for Writ of mandate or 

" (B)~'[l).~·!!vi9iance was cested P"'lVlousJy, but .the prohiblUon shall·be n!ed in the court of ~ppeal. In 
requested DNA test would P.rovide resul.ts t)lat.are a capital case" the petirJon shall be filed in rhe Cali-

-reasom6i9· inore discriml~i!~g and. probative of fort1ia ~upreme Court. The court or appeal or Cali-
the fdei\~tyo(~e pe,i'petrator'or-accomp!lc!!.or have fomia :Supreme Court shall expedite its review of a 
a·reasoiiable pi:Obabillry ofcpntra~lcting prior test. petition fo~·Writ of mandate or prohibition filed 
resu Its. . . . , . : .. ,. " • • . . under. Jhls subdivisii:ln. 

(7) The restingr'equested employs a method gen- (k) DNA testing ordered by the court pursuant 
I"-•\••'".' 

erally accepted within the relevant sclentlfic com· co r.hls_seclion shall be done as soon as practicable. 
mu'riir:y. - '". . . _ " . rf~ever, If the court Ands .thac a miscarriage of 
· (8) The mo ti oh is not made solely for the. pur· justJce will otherwise occur and chat It is necessary 

pose oJ q~Ja)I. ' - . in \he lnterasts ofJustlce to give priority to the DNA 
· · (g) H tha court gfants the moti'on for DNA test· testing. a DNA laboratory shall be required 10 give 

ing. the court order shall Identify the spec1nc evi· priority 10 the DNA testing ordered pursuanr to thJs 
dence 10 be rested and th11 DNA technology to be section over the laboratory's other pending case. 
used. The testing !'hall be conducted by a labora- work. 
tory mutually agreed upon by the district anomey (I) 'DNA profile inf~rmation from btologJcal 
in a noncapitaf case, or the Attorney General in a samples taken from a convicted person pursuant 
capital case, and the person filing the motion. If . to a motion for postconviction DNA testing is ex-
che parties cannot agree, the cowt shall d~lgnate P.mpt from any law requirlng disclosure of Jnfor- · 
the laboratory to conduct·the testing and shall con· mation to the public. 
sider designating a laboratory accredited by the (m) Notwithstanding any other provision or Jaw, 
American Society of Crime Laboratory Directors lhe right to file a motion fer postconvictlon DNA 
Laboratory Accreditation Board (ASCLDILAB). testing provided by this section is absolute and shall 

(n) The result of any testing ordered under this not be waived. This prohJbit.lon applies co. but is 
secTionshall be fully disclosed to the person filing not limiled to, a waiver that 1s slven as part of an 
the motion. the district attorney, and the Attorney agreement resulting in a plea of gull!,Y or nolo 
General. If requested by any party. the court shaJJ conte11dra. 
order production or the underlying laboratory data (n) The provisions of this section are severable. 
and notes. . If any provision or this section or Its application is 

(1) (I) The cost of DNA testing ordered under held invalid, that invalidity shall riot a/Teet other 
this section shall be borne by the state or the appli- proVis!ons or applications that can be given effect 
cant, as the court may order Jn the Interests of jus· Without the Invalid provisJon or applicatJon. 
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CALIFORNIA PENAL CODE SECTION 1417.9 

1417 .9. (a) Notwithstanding any other provision 
of law and subject to subdivision (b). the appropii
ace ,governmental entity shall retain all biological 
.material that· is secured in cormecelon with a crimi· 
nal f:ase !or the period of rime that any person re· 
mains incan:eraced In connection with that r:ase. 
The governmental entit:Y shall have ttie distretiori 
co determine how.the evidence is· recalried pursu~ 
a.nr to this section. provided that the cvli:leni:e is . 
retained in a, condition Sl.litable for detiiC)iribo-

. nucleic acid (DNA) cesting. ·· 
(b) A governmental eniity may dispose of bio· 

. logical material.before the explratlDri of the period 
dtime descrll:uicl lnsubdMsiOn {a)'ifiltl of the i:on-
ditions sec forthclit:ilow are mei! · 

(I )·The governmental entity notifies all r:if the 
. following persons of the prevlsiciMof thls sei:tlori 
and of:tlieotntentlcn of the govemmencal entity to 
dispose r:if,the matenir.l: any pe!'Son,who aS a res\Jic 

· of a felony conviction in the case Is currently serv· 
Ing a term of Imprisonment and who·rerriairiS in
carcerated in connection With the'r:ase, any coun
sel of record, the' public defender lri the couniY. 9£ 
convlction:·'the 'di.Strict attorney in the count:}i cif 
conviction; arid the Attorriey General .. ,.· · · ··· 
• (2) The notiyYing entity doeil" not recerv~; within 

90 days 'of sending the notification. any or.~he rel· 
lowing: . . 

· (A) A irioili:ih''rlled pursuant co Section' 1405. 
However, upon filing· cf that motion, the gove(n
mental ent1iy 'shall retain the material only untu 
the tlme·· that r.he court's dental or the motion i~ 
final · 

(B) A requE?St under penalty of perjury that tile 
mac~rial not be destroyed or disposed of because 
the declarant will file w!tllln 180 days a morion for 
DNA testlng plirsuam ro Section 1405 that Is fol· 
lowed wlchin 180 days by a motion for DNA test· 

. lng pursuant rd Section 1405, unless a request for 
an eXienslon 1.s r:equesced by the convicted person 
and iii!eed t:o: by .the governmental entity in pos· 
session 'or the' e\lidence. . 

(C} A declaration or innocence under ponalty 
of perjury !:hat has. been filed with the court within 
1aq;&aysRE, t~ J1J?gment of conviction or July I. 
2001. whichever is later. However, the court shall 
periTI'it the' d~fi;~6cion of the evidence upon a show· 
in!{ihai'lhe ciedaration is false or there is no issue 
ofid~_ricicy tfiiii\y()uld be affected by additional test· 
Ing. The ccr\vict~d person may be cross-examined 
on the declarii~on at any hearing conducted under 
this se~~,~~ orp11.an application by or on behalf of 
r.he convicted person filed pursuant to Sceclon 1405. 

(~i. Nq .b~her provision of Jaw requires that bio-
1ag;C:11 evjd~!J~. ~!,!,preserved or retained. 
. (C) ~o~ltlis,~~~~i~ any other prevision of law, 

th. e fiS .. h., .. r tp,re,c,e.i.~!! ,r:iotlce pur~uant to this sectloria 
l~ ~l:/~oluJe 11nd sf¥!U net be walved. This prohlbl:W 
lion' appiies to; !;iu,U,s not llmlced to, a waiver· that 
Js .~)(\¥'.!)IS pa\t. of an agreement resulrlng in a plea 
o( gy,llty, o,r,no~.~ontendre. · 

(d) Th!S sei;tiO.i;i.shall remain In effect only until 
Jani.lacy 1. 20ci3;:and en that elate Is repealed un· 
less a later !!Oacted s.tatur.e that ts enacted before 

..January.I. 2003·: c!eletes or extends that date. 
. : ' . . 
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CALIFORNIA ATTORNEY GENERAL'S OFFICE ~-

s"peAMENIO'Off!CE ,. '•,":;:;·: ... 

Jan O'ashln·skl,· Chief,· Bureau· ot"i=orenslc Services 

Ward Ciiinpbel~ Supervi&lng.Oeputy Attomey General 

David Druliner, Special Counsel to lhe Criminal Division 

Janet Gaard, Director, Legisla!lvs AHalrs 

ghJis Janz11n, Dir~olor, Mmlnlsl!!!Uve Services Div~lon 

Les Kleinberg, Sp_e_olal Assistant·AG LaglslaUve Unit . · .. ~· . : .. 
. ;;Pr'!~l~c;irgan, J:?eP,,4ly ~ttorn~y ~~neral 

Ann Patterson, Speolal Asst 1a·the Altomey Genill'ill 
." - ·•.· - : . . • - ~·«I 

SAN ·~Mti·c.,.aco a~FJce --:; · · ·· ··f: ·>· •. 

Enid Camps, Supenilslng Deputy AG, DNA Legel Llr;iilf . 
Jaen Killeen, Deputy Anomey General 

:.· 

BEAKEI EV QNA I ABQBATOBX -,' 
- ·';'>; .•·· .... :.· .•·· .•.•• ., 

Lance:~~li~~ Assistant. Chl11f (_J:INAJ, BFS 

G11ry S!~l!!,PNA Laboratory Dlre;ui.r. BFS 

LOS ANf'.IEI es QEBC:E 

•.: 

Mary Sanchez, Supervising Deputy AUomey General 
~· ,· . 

CALIFORNIA POLICE ClllEFS ASSOCIATION'' ... ' ),' ,; 

John L.civ~n . ·· ... . 
Law Offices of John Lovell 

Chief Burnt:iam (Bumy) Matthews 
Alameda Police Department 

Sergeani Mike Noonan 
. Alameda PoBce Departmenr 

~l'.l'Y Valiska . ..-, 
1o'rechniclan, Ale.med~ Po[i~!I- Depar)n'lent . . ... . . ,• : 

:·., 

.·.' -· 

CAUFORNIA STATE SflEFllFFS' llSSOCIATION, :'· .,;":;,; 
. ~:;. 

·iic1n;:Jerry Shadiger 
··, Sheriff-Coroner. Colusa Counry 

.ft.. ! -

. Ni.ck ·warner 
.. Nllik Warner & Associates 

.·.r~• ' 
.. p.'. 

.... ~·. 

.. :-:,r.i) .,.~.'-· ........ '1 ..... ~_· • 

CALIFORIJIA PE/ICE OFFJcrns ASSOCIATIOtJ . -0 
• ;; 

Lieutenent Gus ~rroyo 
· Fremont Police Department 

· Ca;;tain Mlchaal Lanam 
·Fremont P ollca Department 

.,·· 

.. ,.· 

CAUFOfitJIA JUDICIAi COUNCIL .. . . .. .': ·-, ,''}l; . ,. 
MN 01Eoo oi:\iiiiE ... ·i · JLina crark 
Frederick Nliii~t Sup~l\ii&1riii Oepuiy Attomey General · :·Administrative Office oflhe Cou"s 

1•. 

;:~,.,;(·!. ~,;~ .1~·,~ ... u·:~ ·· ··:.! ~, . ~;· .. :.·, · ~~· -~';,...: ·~;. Kentner··.·.·.. _,_;·! . - .-, •. 
S· ·.:r resaa ·. ,,, ,. •.; .. -· ... ; ; .. -_. . -·r·... . . . · ... 

CllUFORroJI/\ ASSN. OF PROPfflTYIANll (VIOEMCE 

Maryann Duncan 
Property and Evidence Officer, Concord Police Depanment 

Ash Kozuma 
Property Manager; Saorimienlo Police Department 

Barba·ra Peiers:-r ·· " 
Police Services Assistant, Simi .Valley Police Department 

CALIFORNIA ASSN OF ~RIME I.AB ~!RECTORS i 

BobJarzen 
Dlreotor, Sacramento County laboratory or Forensic Services 

William Lewellen . 
San Mateo Coun!Y SherUl's Office, Forensic Laboratory 

~ .• ! ~/~.:.~.~·.r _.,._.., ... }:·;:.·:= -··.-·.::· .. 

CAUFORNlll OISTR\C f l\TTORNEYS ~SSOClAllON 
~~'i!rn:lwn·.? · ·· , · , "·'.('. ' 7 

ExecutlYe OlreC!or, Canfomla Dtstric! Attorneys Asen. 

Woody Clarke 
Q~u!)'. Qistrict ~ttomey, San Dleg.o CountY 

Rockne HDl'f!:ll).11. .· . 
DepL!"fp)~i<;tAnq[f!.ey, ~1.ame~~ Co~rny 

,.t .· ..1-. '..I ·- • . - • · , 

GALIFOAIJIA STATE f.ORONEH'S /ISSOCll\TIUU ! 
Captain lim Buckhout 
Alameda county Sheriffs Department 
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coUrt ExecuUve Offic8(. "superior boliri ot San Bemardiilo cci. 
Hon. J. Richard Couzens 
Placer Coun1y Superior Court · 

Charlene Walker . . . . 
Division Manager, Sacramenro County Superior Coult 

. . · ... ,,. -· ::; ,; · .. ~. .. :··' ·: t .. . " •" .. 
Joehua Weiristeiif ·· · ·· 
AdminlstratiVe Offioe of Iha Courts · 

.~;~>. i 
·." ~·.-

Dean Gielarnes 
Assislanl Dtrector, Los Angeles Sheriff's Oepenment, 
SclenUllc Se~ BUreau .<.. - .;·'0' "·-

Camille Hill : .·: ··.,,._.., .,,.., .,.! .. ';··, 
Orange Co. Dis!riC! Attorney's Office; Sexual Assaiiit Unit 

Frank McGuire 
Deputy Oislrict Attorney, Yolo County 

Tom Nasser 
Assistant OireClor. Orange County Sherlff·Coroner 
Department or Forensi~ Science Services · -

Commanding Officer David Patera~n 
Los Angeles Police Department, Pr0pei1)i Olvl51o·n 

Commander Mario Sanchez 
Calexico F'oDce Cepartmenl 

John Santy 
Orange coumv DlslTlcl Anomey's Oftloe 
Sexual Assaull Uni!, TrecKAS Projec1 
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Mr/LeroY:,Baca; Sheriff.'<:.,. .) ,. , 
Los Angeles County Sheriff's Department 
4700 Ramona Blvd. 
Monterey Pa.tk,·Califofuia 91754 
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.· , <:,;N{f:'.,§~ifJh:·JJ~~~;i.~~b~unsel 
Department ofCotrectiClns 
P. O;·Box 942883- '''•'·'· 

·'Sacramento, CA 94283~0001 

Ms. Harmeet Barksohat, 
Mandate Resource Seririces 
8254Heatb:ileak.Pla.ce · : 

~s: Iiaula'!-ngasli1 · · . ~°&'._)., ,.:, .µ.._ ~ 
Executive ·nirecfoi . 

;:r:r:mj-· ~:~:J-;- .,:..·1·;-~~~r ... =,· .. ~:::,.· • .u.;~'-u· .. r~·.:,v,: 1:.; -;-.:;.. 

Antelope, Califorilia 95843 '''"' . 
" 

CoJ:niil.issiClri on State Mandates 
· .. 980 Ninth Street, swici'3oo· 

Sacramento, California 95814 
. .. '•. 

,:;i:- ,.. i-f' ~: 

~i~rf~~ .. ~·~P.9!~¥l .. ~.:.-.'!'•i!°·~r: •,I· .. ::: ,,.·>"~ .. ·:,".' .. ', '.: co5ti·Recovecy;'Systems:'y :r: · .. · , .. ·· · =-+--+---+=-+"'if ..... 
Mr. Steve Keil, 
California' Staie .Associatfon of Counties 
i100 K: Stteet; Suite'IOI 405-2 East Bidwell Street, #294 · 

Folsom, CA 95630 ~ 

MAXIMUS . 
4320 Auburn Blvd., .. SUite 2000 

.,,. ... '.'. 
Sacramento, California 95841 

·, :·· ·,' : -r.,;.• "\_~:=.; :~: .•. ,, .·· . - .-:;-_. '. .... 

Mt. Michael Havey 
State .<;:ont;!f?H~' s .. Qffi.ce -. ' . 
Division of Aoco"unting & Rep.Qrtjng 
3301 C Street, Suite}99 
Sacramento, CA 95~J6.. .... _ 

:;~;;,:~\i\l~f~~t~:~t~t1~:t~~~;~fN~~~.:;. :¥:'•<".~· ··. , ;-~~-:;,,j~~~;(
1
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COUNTY'OF'L'OS ANGELES -
DEPARTMENT bFAUDITOR~CONTROLLER 

·.;-·~··,;1, ... _.(~~. -;:•.:.;,1 ·:-:~J(''"'' ·.; .. ,-._-J:''.:4' ,._,~-· ······.···' 

- KENNBm HAHN HALL OF ADMINISTRATION 
5oo,l'@1f;;rnMl'LE ST'R.EET, ROOM 52$ , 
LOS ANGBLBS, CALJPORNIA 90012·2766 

PHONE:ji1~) ~4-8301 FAX: (213) 626-5427 . , . . ~ 

J. TYLBR. MoCAUUY 
A llt>ITOR.CONTltOl.l.llR · 

PECLARA'fJON OF SERVICE 

STATE OF CALIFORNIA,-County of Los Angeles: --
\ .. 

Hasmik Y11ghobyan states: lam and
0

ll1 all times ~~oin inr:ntionod have been a citizen of the United Stat~ iind a-~sicknt of the 
County of Los Angeles, over the as~ of oig~en y~s and no_I a pBrty to nor interested in th~ Wlthiit-~tiori; tli~t'iriy b~si~oss 
address is 603 Kenneth Hahn Hall of Administration, City of Los Angeles, County of Los Angeles, State of California; 

That on the.lrub_day of 0¢t0ber 2003;: !served the attached: . ~ .·. 
,., ... , 
•/·''.' <· •. ,.,, · . 

. :·· .' ,i ••.. -,. 
. ,.,- ,: . ~ : 

Documents: Response to the Co~mls&lon on State.Mandates', Requ$st for Additional Information, Section 140S~''i417Jfof the· 
PenaLc:;9de;, ,6.ttomey General's,;-',',,Po~; -convi~tiQ.11 Dl':l'A Testing Recommendations For Retention, Storage and Diliposiil of 
Biological Evidenoe" Pursuant_,~ Impleme~tillg P;~ Co~e Sections l 40S and 1417 .9, Statutes of 2000, Chapt.er '821 ;'·Statutes of· 
2001, Chapter 943: Los Angeles County Test Claim [CSM: 01-TC-08/00-TC.21), Post Conviction: DNA Court Proceedings, 
including a J page feller of J. T}tler McCauley dated 10130103, a I page Jetter of Michael Chamber/Qin, Deputy .Attorney General, 
and a 2 J page artachme1d, now pending before the Commission on State Mandates. .. __ . . - , , __ 

•" ·1_·, ,.•. ··' 
. ··. ~ .. - ; . 

upon all Interested Parties )i~_i;d.0111the at,tachmenthereto.and by ;: - - --

[X) 

[ ) 

[X) 

[ ] 

~ •;~~ • · ·'' ::~;.~'l·•< . ,. I ,:•~,.-.; :• •-1~··•.• 
by transmitting via facsi~il~ the ~oc:u~ent(~) l_i~;e.bove to the fiix number(9) set forth befow on tbls'da:ie; · ' 
CommissiOll on Stato Mandates FAX as well as mail oforlglnals. 

by placing [ ] true copies [ ] original thereof enclosed In a 9ealed envelope addressed u stated on !he attached 
malllng list. - ,,,.: - ! 

.. ~ . . . . _: .. (: 
:·· .,. ·' -·~.-;.._:: :·: .·.; .. i.;"''·;· :· . ~ .. ,:_:·~: .. -'··_: .. ~· 1,, ·~ ~:.: 

by placing the d9c;i,int.e!J~S) U~te~ 11~o_ve i'1.a ~~lee! envelope with postage thereon flilly prepli.id, in tlie Un!~~ 
States mail at Los Angeles, Califomia;·e.ddressed as set forth below. --

r· •· • ·- • : · . • · . ' 'I ~; (.:; ';. 

by personally delivering the document(s) listed above to the person(s) as set forth below at the indicated address. 

PLEASE SEE ATTACHED MAILING LIST 

.e 

That I am readily familiar with the business practice of the Los Angeles CoWJty for collection and processing ofcorrespondenee for 
mailing with the United States Posial Service; and that the correspondence would be deposited within the United Scntes Postal 
Service that same day in the ordinary course of business. Said service was made at a place where there is delivery service by th11 
United States mail and that there is a regular communication by me.ii between _tha place of malling and the place so addressed. 

1 declare under penalty of perjury that the foregoing Is true and correct. 

Executed this lQ1h day of Ogoher , 2003, at Los Angeles, California. 

' 

H~:y~:if?_ 
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EXHIBITK 

STATE OF CALIFORNIA ARNOLD SCHWARZE~~GGER, Governor 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

AcRAMENTO, CA 9se14 
.ONE: (918) 323-3662 

. AX: (916) 446-0278 
E-mail: csmlnto@csm.ca.gov 

May 26, 2006 

.Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Ccintroller' s Office 
Kenneth Hahn Hall of Administration 
500 West Temple Street, Room 603 
Los Angeles, CA 90012~2766 · 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date · 
Post Conviction: DNA Court Proceedings - OO-TC-21, 01-TC-08 
County of Los Angeles, Claimant . 
Peni! Code Sections 1405 and 1417.9 as added by Statues 2000, Chapter 821, and 
amended by Statutes 2001, Chapter 94.3 

Dear Mr. Kaye: 

The draft staff analysis of this test claim is enclosed for your review and comment. 

Written Comments 

Any party or interested person may file written comments on the draft staffanalysis by Friday, 
June 16, 2006. You are advised that comments filed with the Commission are required to be 
simultaneously served on the other interested parties on the mailing list, and to be accompanied 
by a proof of service. {Cal Code Regs., tit. ·2, § 1181.2.) If you would like to request an 
extension of time to file comments, pfoase refer to section 1183.01, subdivision (c)(l), of the 
Commission's regulations. · 

Hearing 

This test claim is set for hearing on Friday, July 28, 2006 at 10:00 a.m. We will notify you of 
the location of the hearing when a hearing room has been corrfirined. The final staff analysis will 
be issued on or about July14, 2006. Please let us know in advance if you or a representative of 
your agency will testify at the hearing, and if other witnesses will appear. If you.would like to 
request postponement of the bearing, please refer to section 1183.01; subdivision ( c )(2), of the 
Commission's regulations. 

Please contact Eric Feller at (916) 323-8221 with any questions regarding this matter. 

/~,.....__....,.. 
· PAULA HIGASH 

Executive Directo 

Enc. Draft staff analysis and attachments 
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Hearing Date: July 27, 2006 
J:\MANDATES\2000\tc\OO-tc-21\dsa.doc 

ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Penal Code Sections 1405and1417.9 
Statutes 2000, Chapter 821; Statutes 2001, Chapter 943 

Post-ConvictiOn: DNA Court Proceedings (OO-TC-21, Ol-TC-08) 

County of Los Angeles, Claimant 

EXECUTIVE SUMMARY 

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS. 

OO-TC-21, Post-Convicti011: DNA CouH Proceedings 
· Draft Staff Analysis 
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STAFF ANALYSIS 
Claimant 

County of Los Angeles 

Chronology 

06129101 

08/08/01 

09/05/01 

10/17/01 

lli05/01 

12/19/01 

02/15/02 

08/21/03 

09/24/03 

10/30/03 

07/13/04 

03/15/04 ' 

05126106 

Background 

- r . . ., - .- . 

Test Claim filed by County of Los Angeles, Cfairhant 

Department of Finance submits comments on the test claim 
I . .,.,. ·• , 

Department of Corrections submits a letter on the test claim 

Claimant submits rebuttai corrimerits on the state agency comments 

Claimant submits ainendmeli.fto test claim · 

Department of Finanblsul:iilliul 6ortnnbn~·on tne test claim amendment 

Claimant files rebuttal comments to the Dept. of Finance comments 

ComIDis~ion staff reqtiests addition~l i.~.fonnation from claimant 

Claimant provides additional information on the claim 

Claimant submits additional documents 

Commission staff requests state agency comments on claimant's submissions 

No corriments received, record is closed 

Commission staff issue~ draft staff analysis on the test claim 

Test Claim Statutes 

. In 2000, the Legislature enacted the test claim statutes as a post-conviction remedy for convicted 
felons to obtain deoxyribonucleic acid (DNA) testing of biological evidence. The DNA-testing 
motion is a separate civil action1 and not part ofthe original crimmal action.2 The statutes also · 
establish procedures and ti.melines for the retention of biological evidence. 

The post-conviction remedy applies to cases where biological evidence is available and is 
previously untested or tested by a less reliable test, and where identity of the perpetrator was an 
issue. The test claim statutes specify how a defendant files a motion to obtain DNA testing and 
what conditions must be met before the court grants the testing motion. 

In 200 l, the original test claim statute was amended (Stats. 2001, ch. 943) to clarify that the 
def.endant' s right to file a motion for post-conviction DNA testing cannot be waived, nor can the 

. . . 

1 AI3 defined by Code of Civil Procedure section 30,.a civil action is "prosecuted by one party 
against another for the declaration, enforcement or protection of a right, or the redress or 
prevention of a wrong." . 
2 As defined by Penal Code section 683, a criminal action is "the proceeding by which a party 
charged with a public offense is accused and brought to trial and punishment ... " e 

OO-TC-21, Post-Conviction: DNA Court Proceedings 
Draft Staff Analysis . 
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right be waived to receive notice of. a governmental entity's intention to dispose of biological 
material before expiration of the period of iril.prisorunent.3 . . . ' 

Appointment of counsei for indigent defe~dants: The original statute required the court to 
. appoint counsel for the convicted person who brings a motion under thiS:section if that person is 
indigent. 4 ln-2001; the· Legislature added a new subdivision (b) to section 14055 to clarify this· 
right to counsel. The amendmentspecifies how an indigent convicted person requests 
appointment of counsel.and establishes appointment criteria for the court •. The amendment also. 
specifies that counsel investigates and, if appropriate, files a motion for DNA testing, and · 
clarifies thatn:presentation .~ solely for the pwpose of obtaining DNA, testing Bitd not for aJ:lY 
post~9onvict.im1 col~ateral proceeding.6 

·. . · . · 

Motion for DNA tes~g: The· original statute established it procedlire for the defendruit to obtain 
. DNA testing of·biological ·evidence. ·As a result of the 2001 amendment, an fudigetit defendili:J.t 

can requestc0unsel to investigate -and prepare this motion; Section 1405, former subdiVision (b ), 
now subdivisioir (c ), establishes the following requirements .for the motion: 

,,, 
.;;.:.. 

.· 

1. A written motion shall be verified by the convicted person uiider penaitY of perjury ruid 
· shall do all of the following: 

·- . ' .. . 1·- _, <. - ~ •• - -'. ' '. ,. . • - . ' - ,. • , • .. ( ' • • -· • • .~' - ··: 

A. Explaiti'why the identity Of the perpetrator Was; of should have been; a sigiiifidiiit 
issue in the case. · 

R Explain, in·lightof all the evidence, how the requested DNA testing would raise a 
reasonable probability thatthe convfoted person's verdict or sentence would be more 
favorable if the. results of DNA testing had been available at the time of conviction. 

C. Make every reasonable attempt to ideiitify both the evidence that shoilld be tested and 
the specific type-of DNA testing sought. . . 

D. If prosecution or defense previously conducted any DNA or other biological testing, 
the resillts of that testing shall be revealed, in the motion! ifknown.7 . ·.. . 

E .. State whether any motion fottesting Un.def this section previoii.sly has been filed and 
the.results ofthatmotion, ifklio'Wn. · 

2. Notice of the motion shall be served on the Attorney General, the district ait6mey in the 
county. of conviction, and, if known; the gover'nmental agency or laborilfofy liolding the 
evidence s6ughtto be tested.8 ' . · . · . . . ,., · · ·. . . 

3 Penal Code section 1405 was technically amended by Statutes 2004, chapter 405. Staff makes 
· no finding on this amendment. 

4 Penal Code section 1405, subdivision (b), formerly subdivision (c). 
5 All references herein are to the Penal Code unless otherwise indicated. 
6 Penal Code section 1405rsubdivision (b)(4), as added by Statutes 2001, chapter 943. 
7 Former Penal Code section 1405, subdivision (a)(3). 
8 Penal Code section 1405, subdivision (c)(2), formerly subdivision (a)(2). 
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Response~ to DNA-testing motion: Once a motion is filed, the statute provides that responses, A 
if any, shall be filed within 60 days of the date on whiCh the Attorney General and the· district W' 

·attorney are served with the motion, unless a continuRA,c;\} _is gr!!ll~ed for good cause.9 
. 

I • '\ ~ : l • 1. •' • • '• ' ' '. • 

Access to lab reports and data: If the court finds tl:).at the evidence was subjected tb DNA or 
other forensic testing previously by either the prosecution or defense, it shall order the party at· 
whose request the testing was conducted to provide all parties.and· the court with access to the 
laboratory reports, underlying data, and laboratory notes prepared .in connection with the DNA or 

h b. 1 . al 'd . . 10 ot er 10 ogic .. ev1 ence testing. · · . · . · · ·· .. >. ·. .·· ""' · · . 

·Hearing: The court, "Ur its disbretion;•; may orcier a hearing on the motion. The statutii: .. 
originally stated, "the judge who conducted the trial shall heai the motion, iinless the presiding 
judge determines that judge is unavailable. Upon request of either party, the c.ourt may order; in · 
the interest. ofjustice, that the qonvicted person be present at the hearing oft\le motion,'' The 
2001 statute amends the first.sentence regarding hearing the motion as follows: "The motion·· 
shall be heard by the judge who .conducted the trial, or accepted the oonyicted person's plea of 

'ltv l d unl nll . guz ~ or no o con ten re. ess .. .. . . . . . 
• r; ••-, ·:. •"'".' •' • ' :.• 0 

Criteria for granting DNA-testing motion: Subdivision (f) ofsection.1405; (formerly subd .. 
(i:J,)) stat.es tl:µit "[t]h,e. courj: ~j:J.all, gr!ID.t the motion for DNAtesting ifit detel'Pline.~ all of the 
following ruive been" established: . . . . . . 

(1) The evidence.to be.tested is available and in a: condition that would permit the DNA 
testing requested in the motion. 

(2) The evidence to be tested has been= subject to a chain of custody sufffeientto establish 
it has, not been s11bstitut~d, tampered with, replaced or:.altered in any material aspect. 

(3) The identity of the perpetrator of the crime waii, or shoilld have been a significant 
issue in··the case. · . · , ·. , , 

(4) The convict~d.person has made a prima facie showing thatthe evidence sought to be · 
tested is material to the.issue of the convictec:l·person's id~tity as the perpetrator of, 
or accomplice to, the crime, special circumstance, or enhancement a:Ilegation that 
re~\\ltfld.in the c:~myictionor sentence, . . .. 

(5) · _The requested DNA testing results would raise a reasonable probability that, in light 
of ali the evidence, the convicted person's verdict or sentence woµldhave.been more 
favorable if the restilts of DNA testing had been available at the time of conviction. 
The court in its discretion may consider any evidence whether or not it was 

· introduced at trial. · 

· 9 Penal Code section 1405, subdivision (c)(2), formerly s11bdivision (a)(2). 

10 Penal Code section 1405 subdivision (d), formerly subdivision (a)(3). 

11 Penal Code section 1405, subdivision (e), formerly subdivision (b). 
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' 

(6) The evidence sought to be tested meets either of the following conditions: 

A. It was not tested previously. 
B. It was tested previously; but the requested DNA test would P!ovide results that are 

·reasonably more discriminating and probative of the identity of the perpetrator or 
accomplice or have a reasonable probability of contradicting prior test results. 12 

(7) The testing requested employs a method generally accepted within the relevant 
scientific community. · · 

(8) The motion is not made solely for the purpose of delay. 

DNA testing & results: Subdivision (g) of section 1405 (formerly subd. (e)) states: 

(1) If the court grants the motion for DNA testing, the court order shall identify the 
specific evidence to be tested and the DNA technology to be used. (2) The testmg shall 
be conducted by a laboratory mutually agreed upon by the district attorney in a noncapital · 

. case, or the Attorney General in a capital case, and the person filing the motion.· If the 
parties cannot agree, the court's order shall designate the laboratory to conduct the testing 
and shall consider designating a laboratory accredited by the American Society of Crime 

· Laboratory. Directors Laboratory Accreditation Board (ASCLD/LAB). · 

Subdivision (k) of section 1405 (formerly subd. (i)) provides that the testing be done as soon as 
practicable, but authorizes·the court to expedite testing 'in the inteiests of justice.' 

'Subdivision (h)° of section 1405 (formerly subd. (f)) reqUh-es test results to ''be fully disclOsed to 
· the person filing the motion, the district attorney, and the Attorney General. If requested by any 
"party, the court shall order production of the underlying laboratory data and notes." . 

Cost of DNA test: Subdivision (i) of section 1405 (formerly subd. (g)) requires the cost of the 
DNA testing to be borne by the state or the applicant, "as the court may order in the interests of 
justice, if it is showri that the applicant is not indigent a:nd possesses the ability to pay. However, · 
the cost. of any additional testing to be conducted by the district attorney or Atfutney General 
shall not be borne by' the convicted person.'"" 

·.c , ,;· : ,, . 

Judicial Review: Subdivi~ion U) of section 1405 (formerly subd. (h)) provides as follows: 
' . . . 

An order granting or denying a motion for DNA testing underthis section shall 
not be appealable, and shall be subject to review only through petition.for writ of 
mandate or prohibition filed by the person seeking DNA testing, the district · 
attorney, or the Attorney General. Any·such petition shall be filed within 20 days 
after the court's order granting or denyinga motion for DNA testing. In.a non
capit!!l case, the petition for writ of mandate or prohibition petition shall be filed 
in the court of appeals. In a capital case, the petition shall be filed in the Supreme 
Court. 

Exempt from public disclosure: Subdivision (J) of section 1405 (formerly subd. U)) provides: 
"DNA profile information from biological samples ~en froni a convicted person pursuant to a 

12 • .. . . 
Statutes 2001, chapter 943 substituted "It" with "The evidence" and renumbered the 

subdivision. · 
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motion for post-conViction DNA testing is exempt from any law requiring disclosure of 
infonnation to the public." 

Severability: According to subdivision (n) (formerly subd. Oc)), section 1405 is severable, and if 
any provision of it or its application is held invalid, "that invalidity shall not affect other 
provisions or applications that can be given effect without the invalid·provision or application." 

Retain biOlogkai evidence: Pehal Code section 1417.9 states that the "appropriate" 
governmental entity shall retain any biological evidence secured in connection witli a criminal 
case for the period of time that any person remains incarcerated in connection with that case. 
The Attorney Gflneral 's Offi.ce has stE1ted that this rete.ntion is limited. to felony cases. 13 

. . . . . . . ·.• 

Subdivisioµ (a) pf seqtj()n 1.417 .9 further st.ates that "[t]he gov.~rnmi:mt1:1Lentity shall have the 
discreti'ont? det~pµine hqw' tp.e evidenc(ii.retained .. : prqvided that th~ eviqence is.retained in 
a coi)..ditioh suitable. for DN/\.t~sting.:' · · ~. . . · · · 

' . • • ' • ' ~.' •It • l I ,I •, : .. 

Subdivision· (b) authori~es the gov,ernmental entity to dispose of biological material before the 
expiration' of the period of time if the following .iJ.otification conditions .ate met.. . 

(1) The govetii.mental e~tifih~' 1).oiified all of' the foilowiiig. persB~s Cif''the·provisions 
of this section ::in'd of their fut~ntion· to dfspose of the matenai: ariy person who as 
a result ofa fel0ny conviction in the. case is currently serving a term of 
imprisoninent ·arid who remains· incarcerated in connection• with the case, any 
COl,ll!~el of~ec()rd,.the. p1J.~li~-~e.fe.~qer.,in the co,tmty of c,1011viction, th.e,cl,is1rict 

' attoi'#ey ill the co.™1& of c.oi1Vic#on, llild. the. Attorney G~neta( .; . -' ' .. . 
(2) the notlf)ruig .. eP,,~tYA~es ~o(i:eceive, wfrb.~'9g;µays q(s~~Hngthe noti~patjon, 

any of the following: . . . . . ·. ' 

(A) A: m.~~9i{fiJ:~~ ·P~~~\to s'e,Citjbrt 1.19,~. ppw~yer, ug9,~ J~IJ#g ~i that '·; .. · :\ 
.. .. : apB~~catjpp! We g9y~:¢tjUU ~ntj~ shalJretain tJte. wa~¢pal .0.~Y lJR:ril.,tjle 

tiriie that~the cfouri' s deriialofilie iriotiori is finaL. . . ' . ' . . 
'. ' ,.. . , .. "' ' . ; : • ., • { ."• • - ' • • ;·, ~,;: ;'i j ' .... -- ' .. I .. ,. . • '. ~ ·. _; ' ' ' ' • ':-' ': :: :·.: 

(B) A request under penalty of perjury that the materj.,al npt;t>e d~sqpyed qr . 
disposed o.fbecause the declarant will fi:le within 180 ~r,s a mo~on for J;>NA. 
testing pursuant to 'section 1405 that is followed within I ISO'dayifby a motion 
fq;r P.NAJe;sting puri;uan{tq.sectipnJ4,05, µpless a, ,request· for ;m e?ttensiq~ is . 

. . requested-l;iy,t).w ,convicted persqn ang agre.!;\4Jo by the. governrriel.ltai~c;:!..ltity ~ · 
possessimi, of: the evidence::· '.. · · "., · · , . · 

(C} A declaration oflnilocen:ce ui:ider penalty of perjury thathas'ibeen filed with' 
the court wi~hin 180 days of the judgni.entofcon'viction of July 1, 2001;: 
whichever:is late:t However; the courhhall penriitthe destructi'on of the 
, evidence· Upon a showing that the deelaration is'falsernr there i~,n·o issue of 
identity that would be affected.by additional testing. The convicted person" 

. may be. i;;r9ss-exaw,ined, pn tl:).e .de9larati~1:1: at ~y,p.earing ~.91;1.41,wte.4 Wf~~~ .. this 
se.cticin. 9~ pn ~ appiication by or on behalf of the ,c;onvicted person filed 
pursuantfo'Section 1405. · 

13 88 Opinions of the California Attorney General 77 (200.5). 
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(3) No other provision of law requires that biological evidence be preserved or 
retained. 

The 2001 amendment added subdivision (c) to section 1417.9 to state, "the right to receive notice 
pursuant to this section is absolute and shall not be waived. This prohibition applies to, but is not 
limited to, a waiver that is given as part of an agreement resulting in a plea of guilty or no lo 
contendre." _ 

A sunset clause in the original version of section 1417 .9 :would have repealed it on January 1, 
2003, but the sunset clause was removed by Statutes 2002, chapter 1105. 

Preexisting Law 

Preexisting state law provides proced~res whereby a defendarit may appeal a conviction. 14
. 

Preexisting state law al~o specifies the conditious under which a new trialis granted, as follows: 

When a verdict has been rendered or a finding made against a defendant, the court may, 
upon his application, grant a new trial, in the case of when new evidence is discovered, 
material to the defendant and which he could not, with reasonable diligence, have 
discovered and produced at the trial. When a motion for a new trial is made upon the 
ground of newly dlscovered evidence, the defendant must produce at the hearing, in 
support thereof, the affidavits of the witnesses by ·whom such evidence is expected to be 

: given, and if time is required by the defendant to procure such affidavits, the court may 
_ postpone the hearing of the motion for such length of time as, under all circumstances of 
the case, may seem reasonable..15 _ 

Claimant Position 

Claimant alleges that the test claim statutes unpose a reimbursable mandate under section 6 of 
article XIII B of the California Constitution. After describing the test claifil statutes, claimant 
enumerates new duties for various coi.inty departments as a result of the test claim statt,ite. 

____ For th~ District Attorney and Public Defender (for indigent defendants), claimant alleges 
activities related to the following: 16 . - . .-

• Initial Contact - Writing or responding to initial correspondence from inmates, attorneys 
or others seeking information regarding Peria! Code section 1405 and 1417.9. 

• Investigating Claims - Reading letters from inmates or others writing on behalf of 
inmates, retrieving and reviewing court files; trial attorney files, appellate coUn.sel files, 
researching fogal, technical and scientifidssues, inten'iewing witnesses, subpoenaing 
records and preparing to write a motion pursuantto Penal Code section 1405. Meeting 
with inmates in person or on the. telephone as well-as written consultation. 

• Preparing Motions• Includes preparing motions pursuant to Penal Code section 1405 
and responding to. notices sent pursuant to Penal Code section 1417 .9; 

14 Penal Code section 1236 et seq .. 
15 Penal Code section 1181, subdivision (8), as amended by Statutes 1973, chapter 167. 
16 The test claim includes detail for each of the bulleted acti~ities. See Exhibit A, pages 113-118. 
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• Meet and Confer - Consultation and·meetings·with the trial attorney, appellate counsel, 
representatives of the Public Defender's Innocence Unit, the Post-Conviction Center, the 
District Attorney's Office, the Attorney General, and individuals from other Innocence 
Projects. · · · 

• DNA Source Identification and Tracking~ Meeting with judges, clerks, law 
enforcement personnel regarding preservation of evidence and locating evidence, touring 
law enforcement labs and storage facilities. 

• Development and Procedure - Preparing protocols, adniinistratiye forms, meeti.qg with 
SB 90 adviser and one-time activities a!isociated with setting up the Post-Conviction 
DNA unit within the District Attorney's Office [for Public Defender services, the activity 
claimed is "one-time activities associated with setting up the unit."] 

• Court - Time spent in court including bu.t not lir;rited to appointment of counsel, ~ing of 
motions and litigation associated with motions pursuant to Penal Code section 1405 and 
1417.9. 

• Travel -Travel-related expenses associated with meeting with inmate in connection with 
preparation of 1405 motion. · · 

• DNA testing modality selection - Travel, iodging and related expenses a8sociated with 
research and becoming conversant in newly developed technological advances in the 
field of DNA analysis. 

For the Sheriff's Department Crime Laboratory, claimant alleges activities related to the 
following: 

• Develop policies and procedures (one time activity). 
• Meet and confer with attorneys regarding the coordination of efforts in 

implementing the subject law (one time activity).·. 
• Distribute the State Attorney Generiil' s Office recommendations for compliance 

.with the law17 including the eyidence·retentfon conditions (one time activity). 
• Train investigative personnel and the staff of other law enforcement that use the 

·Crime lab. 
• Initial contacts for permission to dispose cifbiological evidence. 
• Identify and track evidence for proper retention and storage., 
• Respond to request for biological evidence held. 
• Respond to requests for the analysis of evidence. held. 
• Meet and co:p.fer with parties to determine the suitability of DNA testing on 

retained evidence~ · 
• Prepare and track biological evidence sent to lab for DNA testing. 
• Court testimony on chain of custody and disposition of biological evidence. 
• DNA testing required .. of the Sheriff's Department not reimbursed by the Court. 

For the Sheriff's Department Central Property and Evidence Unit, claimant alleges 
activities related to the following: · 

• Develop policies and procedures (om: time activity). 
. . ' .. ' . 

17 This document is attached as Exhibit J. 
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• Meet and confer with attorneys regarding the coordination of efforts in 
. implementing the subject law (one time activity). 

• Distribute the State Attorney General's Office recommendations for compliance 
with the law18 including the evidence retention conditions (one time activity). 

• Train evidence and property custodians on storage and notification methods and 
procedures (one-time activity). 

• Design, deyefop, and test computer softWare arid equipment necessary tq identify· 
atidretii'e~e biologicafrnateriats·(one-time activity): · · · · 

• Initial' cdntacts .to speCifled parties to seek permission to dispose ofbiolcigica! 
evidence. 

• Identify and track evidence for proper retention and storage, 
• Respond tb request for biologica:J evidence held. 
• M~intairi biological evidence in refrigerated· facilities and add arid maintain 

refrigerated facilities. 
• Ci~urt testimqny on chain of P!\?t<>dy and dtspositioll;of biological evidence. . . . . ' . . 

The claimant stated that it is incurring costs well in excess of$200 annually, the standard 
at the tim.!'},the test qlf!im ;vas fil~q.,~ 9 .The cl~ant r;;stimat~d,~l!at costs-for the public -
defendenJ,:'ould be $521,234 for fisc;al year 2001-2002i . ' - . 

In its October 2001 response to Department of Finance comments, claimant states that the'· 
progfam i~ a .new program_or hig4\)r leve.I of ~ervice, apd nqt,merely extensions of the original 
duties of trial coun8el or extensions of the original caae. Claimant supports this contention as 
specified in the_ analysis below. · · 

. fu Nqyr;;xµber ~Q.01, claiman~ am.e~de4 ~¥.test ~la~ t9: a44 ~tatut¢s 2001, chapter 943. This 
statll.te amended Section 1405 to establish a procedure fcir_appq4,J.ting cournietfo'ip.vestigate and 

···prepare the DNA-testing motion so tb.iit counsel is appointed before a motion is filed (unlike the 
prior version of 1405, in which, according to claimant, cciui:isel was' appointed" lifter filing the 

--..: ;:;;.motion). Claimant also alleges activities from amended section 1417.9, subdivisions (c) and (m) 
· as follows: 

' . '~ ··-~. . . 

Seqtion 1_417.9 is 11lso i.nplµqed _intb,is amendment. as Chapter ~43, Statutes of 
2001, further expands the duties of local government to include those peraons 
who ma:y have.w11tved certain_ rights, ... Therefore, as amended herein, th~. . 
Count}' is now tequiied to pi6vide. Dioie service - to pf6v1de notice' to those With · 
waivers.as_well as thqse without suc_h waivers .. Inaddition;-as amended herein, 
the County must provide services in; investigating and filing motions for post
conviction DNA testing tci more indigents - now including those waiving rights as 
set forth in new Section 1405(m) .. r. ,,~o · · · . 

18 This docuriieritiS attached as Exhibit:J. 

-
19 The current. minimum ~oUnt is $1000 (Gov. Cod~,-§ 17564). 
w ' . 

County of Los Angeles; test claim amendment {O 1-TC-08) submitted November 9, 200 I, 
page 5. 
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In response to a request for .further information from Coirunission staff, claimant stated in 
September 2003 that the Public Defender's Office received a one-time grant from the Office of e 
Criminal Justice Planning for $160,000 to represent former clients who request counsel.pursuant 
to Penal Code section 1405. : 

State Agency Position 

In comments ~ubmitted in August 2001 on ~e original test_ claim, the :O.epartment of Finance 
(Finance) states that while the test claim may have r~ulted in a state.111aiida~e, "th.~ ~ctlvities 
described in the. test claim cj.Q n,ot constitu~e a new program q~ ~ctiyity or-a: r~~bursable,cost," 

. ' .. . .. ' .. . :· . 

Finance states that the test claim activities.are "a procedure extension of the original trial" and 
goes on to state: "The petition involved is only raising examination of original evidence using 
technology not available at_the time of the .original case,_ thereby.raising in question, a material 
and substantive issue to the original crimi,nal i;:harge and verdict~-~_,Finan_qe-concludes; therefore, 

- that the activities are existing responsibilities oflocal government. : : -

The Department of Corrections also· submitted a: 'letter iii ·August 20011 statirigi-''CDC takes no 
position on the merits of the C<;mntY_'s test claim:" . , 

In December 2001; Finance ccnnm~nted on the test claim amendriient, statiligthafit colictirs that 
Statutes 2001,_ chapter 943 create_~ reimbursable sta:te~mandated focal progta'hi for the folfowmg 
activities pled by cla,imant: -.. , 

• Appointing counsel to investigate and file a motion; if a:pptopriate, for post~convictiori · 
DNA testing for ilidigent 'convicted persons. · · · · ' · 

• Pi:ovidiJlg notices .t() indigent c:opvicted persons, who may have waived the_q rights as part 
of a plea agi:eetneiit' or pfol( of D.Cih:i'. cbri~ndl'e, that-ulerrdghtto :file'a motio'n, for post-· 
coiivictio!i bNA testing' cfann6t be waiv~d~ · · ,. · · - -· · · ·' ., '" 

i .. ; .. . ;-·~~ . 

No other ~~te agencies subtajtu,:dpomments m:\ ¢.e claim. · · 

Discussion 

The courts ha~e f?und that ~~le XIII B_, se~ti~n. 6 oftlle Calif01nia Constitution
21 rec~r-~es 

the state constitut10n:al restrictions on the powers of loc!il government to tax and, spend. · · Its 
"1 '.• 

21 Article XIq B, secti9~ 6, subdivisio)l (a), (as ameI1-~e:ci ti} N.oy~~ber 2064).~~~Y,ides: . 

(a) Whenever:the Legislature or any state agency mandates a new prqgram or 
higher level ofser\rice Qn any local government; the State shall provide a · 
subvention offunds to reimburse that locai;g0vernment for'the costs dfthe · 
program or increased level of service, except that theJLegislature may, but need 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime,. '(3) Legislatiye manci,ates 
enacted prior to January 1, 1975, or executive orcl,ers _or regulations initially · 
implementing legislation enactecfprior to 1anuary 1, 1975:'; · . ·. ·' - · · 

22 Department-of Finance v. Commission on State Mandates (K~m High School Dist.) (2003) 
30 Cal.4th 727, 735. 
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purpose-is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIlI A and XIII B 
impose. "23 

· A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
~M . . . . 

In addition, the required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously_requii-ed level of service.25 

The cpurts have def!ned-a "program" subject to article XIlI· B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on Jociil agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state. 26 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 

· with the le~al requirements in effect immediately before the enactment of the test claim 
legislation. 7 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."28 

· · 

Finally, the newly required activity or illcreased level of service must impose costs mandated by 
the state.29 . · · · 

The Ccirhmission is vested with exclusive authority to adjudicate disputes over the existence of 
·· state~mandated programs within the meaning of article XIII B, section 6.30 In making its 
.. decisions, the Commission must strictly construe article XIlI B, section 6 and not apply it as an 

j 
23 

County of Sa_n Diego v. State of California (County of San Diego)(l997) 15 Cal.4th 68, 81. 
24 

Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
25 San Diego Unified School Dist. v. Commiss.ion on State Mandat~~ (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830; 8357836 (Lucia Mar). 
26 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming th~ test set out in 
·County of Los Angeles v. State of Califor_nia (1987} 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 
27 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 

· 
28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
29 

County of Fresno v. State of California (1991) S3 Cal.3d 482, 487; County of SOnoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Spnoma); 
Government Code sections 17514 and 17556. 
3° Kinlaw v, State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 

. 17551, 17552. 

.. ' .. ·· 
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· "equitable remedy to cl.ire the perceived unfairness resulting from political decisions on funding 
priorities."31 . -- · · · · - · ' - - -

Issue 1:, Is the test chtl~ l~~}~tion subject to ~rticle Xrrt B, section 6 of the 
California Constitution? · 

A. Activities in section 1405 mandated by the staie 

As enacted by Statutes 2000, chapter'B.21, section 1405 read, in part, as follows·:· 

(a) A person who w~ convicted of a felony and is currently semng a terin of 
imprisonment niay make a writteri· motion before the trial court that entered the 
judgment ofconviction in his cit her case, for perlormance offorensi6 .. •:'(DNA) 
testing. [,r.:: ['If] 

· ( c) Th~ cpqrt s,11afI :app9int qmns.~l for the convicted person who l:irings a motion 
. unde~ :this .sectipn if tl¥,I~ p!;lrson is indigent . , . . . 

Subdivisions (a)(l)'and (a)(3) of section 1405 (cilrielitly subd: (c)(l)) Specifies the content of the 
motion, stating it must: · 

A. - Explain why th.e identity of the perpetrator was,· or should have been, a significant 
issue in the case. : 

B .. Explajn, in ligb~qf 1).11 tJ:ie e,y;~d,~µce, how tJie.requ.~sted DNA tesW;igw()uldraise a 
r~flSAD:;:tble probability that tQ.e convic;~ed.p~rson 's verdict or s~µt~ppe woulc;l J:>e.more 
r~Y,9,rai:ile if the re~i,tlfs of DNA t~~ting,~aq,~eeri availab~e at ~.e tp:p.~ of co:ii~c;tjon. 

C. Make every reasonable attempt tci identify both the evidence that should be tested and 
the specific type of DNA testing sought. 

D. Ifproseeution or defense previously conducted any DNA or other biological testing, 
the results of that testing shall be revealed in the motion, if known. 

E. _ $~te whether any ~otion fo.r..testing under this section previously has been fil~d and 
_ . the results of that motion, if knoWn. 

' . ' - . 

The court grants tile motfon if it mak~s. ei~ht finding.s~ as .specified above (pp. 4~5). 

Claimant seeks reimbursement for the activities of writing or r~sponding to initi9.l 
-correspondence from inmates, attorneys,. or others seeking information; investiga,tipg claims; 
preparing motions and meeting and co11ferring with counsel.· As indicated by claimant, the 

- uidigen't defeils6•86unsel. app'oiiifo4 to jnvestig~t~ or. file tl:ie DNA-testing mcition'is a public 
defender or otlierwise provided bf the local govedlrrienf - - -

' . . . 
Thi~ issue is .wh.ether subdi.visions (a) al).d (c) of section 1405, a8 originally enacted in 2000, 
mandate an' activify on the local entit)r: Staff finds that subdivision ( c) does, based on the plain 
language in subdivislon (c) that "the court shall appoint counsel."32 

31 County of Sonoma; supra, 84 Cal.App:4th 1265, 1280; citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. · 
32 Cf. San Diego Unified S~hool Dist,, supra, 33 Cal.4th at page 880 states: "Accordit:)gly, in its 
mandatory aspect, [the test claim statute] ... appears to constitute a state mandate, in that it 

OO-TC-21, Post-Conviction: DNA Cou,·t Pmceedings 
Draft Staff Analysi.s 

366 



As to preparing, filing,· and giving notice of the motion, subdivision (a) originally stated· that it is 
the person convicted of the felony who does this rather than the indigent defense counsel. 
Therefore, drafting the DNA-testing motion is not a requirement on local entity in the original 
version of se.ction i405 (this was changed by the 2001 amendment, as discussed below). 

Additionally, although this original statute did not expressly articulate the requirement for 
counsel t~ 'investigate' the claim (prior to the Stats. 2001, ch. 943 amendment), the eight 
findings the court must make to grant the motion were stated in subdivision (d), (now in§ 1405, 
subd. (f) ~-see pp. 4-5 :above). hi order to represent the convicted person and advocate these 
findings to the court,.counsel would need to investigate the case, since he or she h!U! a duty to 
"present his case vigorously in a manner as favorable to the client as th~ rules of Jaw. and · 
professional ethics will perinit. "33 

Staff finds, therefore, that indigent counsel representation and investigation of the DNA-testing 
(except for drafting and filing the DNA-testing motion) is a mandated activity in the original test 
claim. statute: Statutes 2000, chapter 821 (later made express by the amendment in S\ats. 2001, 
ch. 943), effective January 1, 2001. 

As amended by Statutes 2001, chapter 943, subdivision (a) of section 1405 states, "A person who 
was convicted of a felony and is currently serving a term of imprisonment: may make a written 
·motion ... for performance of forensic ... (DNA) testing." Subdivision (b)(3)(A) of section 1405 

:.; ... was added as follows: 

Upon a finding that the person is indigent, he or she has included the information 
required in paragraph (1), and counsel has not previously been appointed pursuant 

. to this subdivision, the court shall appoint counsel to investigate and, if 
appropriate, to flie a motion for D~A testing under this section and to represent 
the person $Olely for the purpose of obtainmg DNA testing under this· section. · 
[Eµiphasis added.] · 

According to the 2001 amendment in subdivision (m) of section 1405, the "right to file a motion 
foi post-conviction DNA testing is absolute and shiili not be waived ... [including] a waiver.that 
is given as part of an agreement resulting in a plea of guilty or nolo contendre." Moreover, the 
Second District Court of Appeal has held that a trial court· does not have discretion to deny a 

'motion for the appointment of counsel under section 1405 where the petitioner's request meets 
the statutory criteria. 34 

. · . 

Even thougb. the indigen~ defense counsel files the DNA-testing motion "if appropriate," staff. 
finds that preparing and filing the motion is mandatory. As stated above, an attorney's duty is 
"to present his case vigorously in a manner as favorable to the client as the rules of law and 
professional ethics will perrnit."35 Because whether or not to file the DNA testing motion is a 

establishes conditions under which the state, rather than local officials, has made the decision 
requiring a school district to incur the costs of an expulsion hearing." · 
33 Norton v. Hines (1975) 49 Cal.App.3d 917, 922. 
34 In re. Kinnamon (2005) 133 Cal. App. 4th 316, 323. 
35 Norton v. Hines, supra, 49 Cal.App.3d 917, 922. 
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matter of professional judgment, the· indigent defense counsel's duty.to file it; if appropriate, is 
no.t truly discretionary. Rather, it is an activity mandated by the state. · 

. . . ' 

Therefore, if the person is indigent and has met the other statutory requirements, staff finds that 
preparing and filing the motion for DNA testing and representing the person solely for the 
purpose of obtaining DNA testi,ng are n1andated activities that are subject to article XIlI B, 

· section 6 effective January 1, 2002. 
- . . . 

Section 1405, subdivisfon (c)(2) requires the person making the motion for DNA testing to 
provide notice cifthe motion to "the Attorney General, the district attorney in the county of 
conviction, and, if known, the governmental agency or laboratory holding the evidence sought to 
be tested." Although this activf ty is .a requirement of the person filing the motion, if the person is 
indigent, it will fall on the indigent defense counsel. Therefore, staff finds that effective · 
January 1, 2002, notice of the motion as specified is also a mandated activity that is subject to 
article XIII B, section 6. 

Subdivision (c)(2) of section 1405 (formei: subd. (a)(2)) also states that a response to the motion 
"if any, shall be filed within 60 days of the date on which the Attorney General and the district 

· attorney are served with the motion, unless a continuarice is granted for good cause." Claimant . 
alleged the following activity: "investigate whether such a [DNA-testing] motion is meritorious, 
and, if necessary litigate the motion .... "36 

Here, by using the words "if any," the statute appears to merely authorize filing a response to the_ 
DNA-testing motion. Thus, the issue is whether filing a response to this motion is a state 
mandate on the district-attorney. For the reasons below, staff finds that it is. 

The district attorney's duties· are specified in Goveniine:i:ii Cade sect1on 26500, et seq .. Section 
26500 states: "The disj:rict attomeYis ihe pu'briC pcrosecutor, except as otherwi~e provided by law. 
The public prosecutor 'shall attend the courts, and within his or her discretion shall initiate and 
conduct on behalf of the people all prosecutions for public offenses." The California Supreme 
Court has held that the prosecuting district attorney has the exclusive authority to prosecute 
individuals on behalf of the public.37 The decision whether or not to prosecute, however, is left 
to the discretion of the prosecuting district attorney. 38 As to this discretion, in People v. : 
Eubanks, the court stated that "the district attorney is expected to exercise his or her 
discretionary functions in the interests of the People at large ... " and this includes "the vast 
majority of citizens who know nothing about a particular case, but who give over to the 
pros~c;utor the authority to seek a just result in their name."39 Furthermore, the Fourth District 
Court of Appeal has stated that. if a district attorney elected not to appear at a serious felony trial, 

36 See attached to the original test claim the Declaration of Lisa Kahn, June 18, 2001, page 1. 
Claimant also alleges the public defender and district attorney activity of responding to notices 
sent pursuant to Penal Code section 1417.9. 

Ji People v. Eubanks (1996) 14 Cal.4th 580, 588-590 (Eubanks). 

JB Jbid. 

' 39 Ibid. 
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e. he or she ~·would be in gross dereliction of his [or her] duty to the people of the state under 
Government Code section 26500 .. ~ :"'0 

· . 

In addition to the role of public prosecutor, the district attorney's civil law duties are stated in 
Government Code sections 26520-26528,41 including the duty to "defend all suits brought 
against the state in his or her county or against his or her county wherever brought ... "42 

Th.e issue: df discretionary local activities in the context of state mandates was discussed in the 
recent California Supreme Court case of San Diego Unified School District v. Commission on 
State Mandates, 43 which involved legislation requiring a due process hearing prior to student 
expulsion. There, the court stated its reluctance to preclude reimbursement "whenever'ari entity 
makes. an initial discretionary decision that in furn triggers mandated costs"44 because, under . 
such a strict application of the rule, "public entities would be denied reimbursement for state
mandated costs in apparent contravention of the intent underlying article XIlI B, section 6 of the 

· state Constitution and Government Code section 17514 and contrary to past decisions in which it 
has been established that reimbursement was in fact proper.'"'5 Citing Carmel Valley Fire 
Protection District v. State of California, 46 where an executive order requiring that local 
firefighters be provided with protective clothing and safety equipment was found to create a 
reimbursable state mandate, the. coUrt pointed out that reimbursement was not foredosed "merely 
because a local agency possessed discretion concerning how many firefighters it would employ
and hence; in that·sense, could control or perhaps even avoid the extra costs to which it would be 

40 People ex rel. Kottmeier v. Municipal Court (199.0) 220 Cal.App.3d 602, 609 (Kottmeier). 
Staff notes that ):l:le qourt's statements in Eubanks and Kottmeier are in the context of criminal 
prosecutions. However,, the DNA testing procedure authorizes the prosecuting distrjct attorney 
to' co111111yll.ion ihe appropriateness of DNA testing for convicted criminals, which is simi.lar to 
criminal prosecutions 41 thatthe prosecuting district attorney is carrying out his or her role of. 
protecting the public from those convicted of crimes. Therefore, the use of case law surrounding 

·criminal prosecutions is analogous and appropriate . 

. 
41 These duties include legal services for the county, prosecution of actions for recovery.of debts, 
fines, penalties· and forfeitures, actions to recover illegal payments, and abatement of public. 
nuisances~ 
42 Government Code section 26521. 
43 San Diego Unified School Dist v. Commission on State Mandates., supra, 33 Cal.4th 859, 887-
888. 
44 Ibid. 
45 Ibid. 
46 Carmel Valley Fire Prot~ction District v. State of Califomia (1987) 190 Cal.App.3d S21. 
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subjected."47 The court expressed doubtthat the voters who enacted article XIII B, section 6, or 
the Legislature that adopted Government Code section 17514, intended such a result. 48 e 
In the Ciaim at issue, the prosecuting district attorney's decision to respond to a petition for a 
DNA-testing motion must be driven by the serious public interest in public protection, as well as · 
by saving the taxpayers the expense of unnecessary DNA testing (as the prosecutor may dispute 
any of the findings required for a successful DNA-testing motion). Any response to a DNA .. 
motion is very closely related to the district attorney's public prosecutor role, a,nd. aiso analogous 
to the duty to "defend all suits brought against ... his or her county .... "49 Ii:t short, the district 
attorney I:ias no choice to respond to the motion when th~ facts of the case so dictate. 

For these reasons, staff finds that the district attorney's preparation and filing of a respon.Se to the 
DNA~testing motion is a state mandate within the meaning of article XIII B, section: 6, effective · 
January l, 2001. · 

Section 1405, subdivision (d) (former subd. (a}(3)) states as follows: · 

If the court finds evidence was subjected to DNA or other forensic testing 
previousl¥ by either t)le prosecution or defense, it shall order the party at whose 
request the testing was conducted to provide all parties and the court with access 
to the laboratory reports, underlying data, and laboratory notes prepared in 
com1ection with the DNA or other biological evidence testing. [Emphasis added.] 

Claimant requests reimbursement for responding to requests for the analysis of evidence held. 

Based on its mandatory language that the court 'shall' order access to the specified ir.tformation, 
subdivision (d) leaves the court with no discretion in ordering the parties access to previous 
DNA-testing information.50 As indicated in the analysis below, when the court is left without 
discretion.'; the provision is a state mandate rather than a mandate by the court. Therefore; staff 
finds thafthe following activify is subject to article XIII B, section 6, effective January l, 2001: 
when the evidence was subjected to DNA or otlier forensic testing previously by either the· 
prosecution or defense, the prosecution or defense, whichever preVi:ciusly ordered the testing, ' 

. provides all parties and the court with access to the laboratory reports, underlyiilg data:; and. 
laboratory notes prepared in connection with the DNA or other biological evidence testing. 

Section 1405, subdivision (g)(2) (former subd. (e)) states: 
. . 

the te~tirig shall be conducted by a laboratory mutually l!,greed upon by the 
district attorney in a noncapital case, or the Attorney General in a capital case, and 
the person filing the motion. If the parties cannot agre.e, the court shall designate 

47 Cf. San Diego Unified School Dist v. Commission on State Mandates; supra, 33 CaL41
b 859, · . 

888. 
48 Ibid. 
49 Government Code section 26521. 
5° Cf. San Diego Unified School Dist., supra, 33 Cal.4th at page 880. The Supreme Court did not 
resolve the discretionary mandate issue, however, as it decided the case on other grounds. 
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the laboratory accredited by the American Society of Crime Laboratory Directors 
Laboratory Accreditation Board (ASCLD/LAB). 

Claimant requests reimbursement for meeting and conferring with the trial attorney, appellate 
counsel, representatives of the Public Defender's Innocence Unit, etc., but it is unclear whether 
claimant's alleged purpose for these meetings is to agree on a DNA-testing laboratory. 

The issue, nonetheless, is whether agreeing on a laboratory is a mandatory activity for the 
indigent defense counsel and the district attorney. 

As stated above, the duty of indigent defense counsel is "to present hi~ case tjgorously in a 
manner as favorableto'the client [or convicted person] as.the rules oflav,r and professional ethics 
will perrnit."51 · Deciding on a DNA-testing lab falls within this professional duty because of the 
perception that the choice of lab might affect the test's outcome. Therefore, staff finds that 
agreeing to a DNA-testing laboratory is a state mandate on a public defender subject to article 
XIII B, section 6 ... 

As: applied to the district attorney, deciding !'>n a DNA"testing laboratory after the person has 
been convicted is in furtherance of enforcing criminal laws, :ods closely related to it. For the 
same reasons stated above regarding responding to.the DNA-testing·motion, agreeing on a DNA
testing laboratory is within the district attorney's professional duties. Therefore, staff finds that 
agi;eeing to' a DNA-testing laboratory is also a state mandate on the district attorney within the 
meaning of article XIII B, section 6 effective January I, 2001. 

s~~tio~ 1405, subdivision,(j) (former subd. (h)) states: "An order grantllig or. denying a motion 
for DNA testirig unde;r: tl,ll.s s.ection shall not be appealable, and shall be subject to review only : 
~pugh pe#tion for Writ of mandate or prohibitioJ?. filed by the person seeking.DNA testing, the 
district attorney, or the Attorney General." Claimant alleged the activity of "ifnecessary litigate 
th,~.[DNA-testing] motion including seeking appellate relief through a writ petition if the motion 
is denied. "52 

· 

A.ltho..ugh subdivision U) appears to merely authorize the indigent defense counsel o:r the district 
attorney to request writ review of the superior court ruling on the DNA!testing motion, the issue 
is whether filing or responding to writ review is a state mandate. Staff finds .that it is. 

As stated above, the. state mandates the program that ailows convicted persons. to seek DNA 
testing, and mandates the appointment of indigent defense counsel under specified conditions. 
The indigent defense counsel's duty is "to present his case vigorously in a manner as favorable to 
the client [or defendant] as the rules of law and professional ethics will permit."53 Filing or 

. responding to writ review for denial of a DNA-testing motion falls within this professional duty 
· because, based on the public defender's professional judgment, the superior court judge may 

have wrongfully denied the petition. Therefore, staff finds that indigent defense counsel 1 s filing 

51 Norton .. v. Hines, supra, 49 Cal.App.3d 917, 922. 
52 See attached to the original test claim the Declaration of Lisa.Kahn; -June 18, 2001, page 1; and 

· .the Declaration of Jennifer Friedman, June 6, 2001, page 1. 
53 Norton v. Hines, supra, 49 Cal.App.3d 917, 922. 
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or respondirig to writ review is a state mandate that is subject to article XIII B, section 6 effective 
January 1, 2001. · 

Filirig wiit·review is also a state mandate on the district attomey. As with the discussion above 
regarding responding to the motion, the prosecuting district attorney's decision to file a writ 
review of the trial court's decisi01i to grant the DNA-testing motion is driven by a serious iriterest 
iri public protection. Filing or responding to writ review in such a case is closely related to the 
district attorney's public prosecutorrole, and also analogous to the duty to "defend all suits . 
brought against the state in his or her county or against his or her county .... "54 Therefor~. 
staff finds that filing or responding to writ review of the trial court's decision is a state
mandafod activ:ity subject to article XIII B, section 6 for the district attorney effective 
January r, 2001. . . 

B. Activitle8 in section 1405 niandated by the court 

Subdivision (b)(3)(B) of section 1405, as amended by Statutes 2001, chapter 943, stateS:that if 
the court finds that the person is indigent and that counsel has previously been appointed under 
this sec(19n, "the court may, in its discretjon, appoint counsel to investigate and if appropriate, to 
file a motion for DNA testirig ..•. n ... · · 

Thus, the issue is whether, when counilel was previously appointed, itis' a -state mandate'to• 
investigate and, if appropriate, file the DNA-testing motion. · 

. . ' 
Article Xill B, section 9, subdivision (b ), of the California Constitution excludes from either the 
state or local spending limit any "[a]ppropriations requited for purposes"of complying with ·· 
mandates of the courts or the federal government which, without discrefioti,CSSJ require ah 
expenditure for additional services ot which 'unavoidably ntake the providing of existing services 
more costly." [Emphasis added.] Article XDIBplaces speildirig Iiiriits on both the state arid · 
local governments. ·"Costs mandated by the coUrts" aie expressly excluded from these ceilings. 56 

The California Supreme Com1 has explairied article XTII Bas follows: 

Article XIIi B - th6o so-cailed "Gann liril.it" - restricts the amounts state and local 
. governments may appropriate and spend each year from the, "proceeds of taxes." 
(§§ l, 3, 8, subds. (a)-(c).) ... In language similar to that of earlier statutes; article 
xm B'also requires state reimbursement ofresultirig local costs-whenever, after 

54 Government Code section 26521. · 

. 55 In City. of Sacramento v. State of California ( 1990) 50 CaJ.: 3 d 51, which interpreted section 
XIII B, section 9, the court held that "without discretion" as used in section 9 (b) is not the same 
as legal compulsion. Rather it means that the alternatives are so far beyond the realm of practical 
reality that they leave the state without discretion to depart from the federal standards. Thus, the 
cout1 held that the state enacted the test claim statute in response to a federal mandate for 
purposes of article Xill B, so the state statute was· not reimbursable. ·(Id. aq~:: 74). Although the 
context iri·Citjl' of Sacramento was federal mandates analyzed under article XIII B, section 9, 
subdivision (b), the analysis is instructive in this case. · 
56 Id. at page 57. 
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January 1, 1975, "the Legislature or any state agency mandates a new program or 
higher level of service on any local government, .... "(§ 6.) Such mandatory state 
subventions are excluded from the local agency's spending limit, but included 
within the state's. (§ 8, subds. (a), (b ).) Finally, article XIII B excludes from either 
the state or local spending limit any "[a]ppropriations required for purposes of 
complying with mandates of the courts or the federal government which, without 
discretion, require an expenditure for .additional services or which unavoidably 
make the providin~ of existing services more costly."(§ 9, subd. (b) .... ) 
[Emphasis added.] 7 

In other words, for activities undertaken to comply with a court mandate, article XIII B section 9, 
subdivision fJ>) excludes their costs from the constitutional spending cap of the affected state or · 
local entity.5 By contrast, expenditures for state-mandated programs under section 6 of article 
XIII B are exempt from a local agency's spending limit, but are not exempt from the state's 
constitutional spending cap.59 Since court mandates are excluded from the constitutional 
spending limit, reimbursement under article XIII B, section 6 is not invoked. 

As stated above, the issue is whether the appointment of counsel to investigate and if 
appropriate, file the DNA-testing motion, when counsel was previously appointed under section 
1405, subdivision (b)(3)(B), is a mandate of the court or the state. In determining whether this 
provision is a court mandate, we consider whether the court has discretion in granting the 
request. If the court has no discretion, then the requirement is more in the nature of a state 
mandate rather than a court-ordered mandate. Conversely, the more discretion the court has in 
.requiring the activity, the more likely the activity will be a court lllandate. 60 

· 

Based on the statutory language ("the court may, in its discretion, appoint counsel. .. "), 
appointment of counsel when counsel has previously been appointed is an activity wholly within 

· the discretion of the court. Thus, staff finds this activity is a mandate of the court and not of the 
state. As a court mandate, it is therefore excluded from the constitutional definition of 
'appropriations subject to.limitation' in article XIII B, section 9 (b) ofthe California 
Constitution, making it not subject to article XIII B, section 6. · 

Similarly, section 1405, subdivision (e) states, "The court, in its discretion, may order a heai.ing. 
on the motion [for DNA testing]." Claimant requests reimbursement for the following hearing
related activities of the district attorney and indigent defense counsel: time spent in court for 
appointment of counsel, filing of motions and litigation associated with motions, as well as 
travel-related expenses associated with meeting with inmates in connection with preparing the 

57 Id. at pages 58-59. 
58 Id. at page 71. 
59 California Constitution, article XIII B, section 8, subdivision (a). 
6° Cf. San Diego Unified School Dist,, supra, 33 Cal.4th at page 880 states: "[I]n its mandatory 
aspect, [the test claim statute] ... appears to constitute a state mandate, in that it establishes 
conditions under which the state, rather than local officials, has made the decision requiring a 
school district to incur the costs of an expulsion hearing." e, 
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motion .. 61 Claimant also alleges the Sheriff's activities of court testimony on the chain of 
custody and disposition of biological evidence. · 

The plain language of section 1405, subdivision (e) indicates that this activitY is discretionary 
with the court, i.e., is triggered by a discretionary court order. Moreover, reading section 1405 in 

· its entirety indiCates that the court could grant or deny the motion for DNA testing without a 
hearing on the motion. 

As discussed above, an activity that.is wholly within the discretion of the coµrtis _not a s~ate
mandated activity, but is a coUrt ma:tidate within: the meaning ofartiCle XIII B, section 9 (b). AS 
to subdivision (e), the plain language indicates that whether 6r not a heiirihg is held is Wholly' ' 
within the discretion.of the court. Therefore; staff finds that a hearing .on the DNA motion-is a 
court mandate on the district attorney and indigent defense counsel, and is therefore not subject 
to art~c_l(XIµ B, se~gon ~.62 · · · 

.v:.· , ... :·. . , . 
C. Activities in section 1417.9 mandated by the state , · · 

Subdivision (a) of section 1417.9 of the Penal Code states': . 

(a) NotWithstandllig. iiny ofuet.pto.vlsion .of laW an_d subje~t to. si,lbciivfoion (D); .th.e 
appt\JPi:i~t~· ~ovemiti~ri~ai entitf sh~~j'retain a1lbi9Jog{~a! ili#ie#~i ~.a Us 'seqµfo4 
in co'nnectiofi' with. a crihimal cJi.lie foj: the period Oftirij.e tlµit an.y petsog' remains . 

. ··r lllCarcerat~1 m. ~Omi~c.tjo~.~i,qi\h~~pa,,s,e. The p~:-'~IT!ni~ful en#ty:~ll~ll. h~Y,~. tlie 
·' discr~tip~_t<~i detennine how ~h~ evid~*ce is ~etailled pursmµit to tjlls ):ectiol), .. . . 

p_ro\iide~·µi.~t_ th¢·,_eVidence_i_§.fe.ti#ped iii_ a conditjq]l suitabl_e for doo?cYri\Joii¥9leic 
- add (DNA) testin··. · · · ., · ·. ·· ,_.,' - .... , ' . . . !;. •., .... "' . . '., 

Subdivisl.on (b), as discussed below, specifies the conditions upon which the-local,entity ni.ay 
dispose ofth~_~i1olq~cal ey~cie;n~~· Neither ~~ilciivil!i()n (i,i.) n01:.(17) "'.~~ ~Hil,stan~v~JY. ~~nded . 
by-Statute~_2001., c:haptet 9_43; Cliiiin~t requests reimb~s_em9~t}o{1qeiitjfyµig ¥id ttackin'g 

· evidence fo mairitain"proper retention ap:d stb~age, preparing arid tracki:rig biolqgfoal eyici,ence 
senrto the)~h f<?f b:NA testing,. arid·~~i,t?.tai:riing bfolo~p:~1. ~vidence lli t~~g~ratec). :fa:Cilitl~s .llfd · .. 
adding·and maintaining such facilitid. Claimant also allegesr~la'.~f:ld activitit::s, such as polides 
and procedures, training, distribution of a State Attorney Genehil ;s Office publication on the test 
claim ·iitiifute,· and designing and.developing computer software: and equipment necessary to· 
identify and retrieve the biological material. 63 . ' • ·. · · · 

. . 

. . 
· 

61 Staff makes no finding on whether transporting inmates to or from state prison would be . 
_reimbilrsable under Penal Code section 4750 et seq. 
62 This finding includes denial of the activity claimant alleged for the sheriff to transport 
convicted persons and provide oral testimony at hearings. 

. . . . . . . . . 

63 These related activities are not expressly required by ~he statute. Should the Co~ssion 
approve this analysis, these related activities may be ·co1~sidered during the parameters and . 
guidelines phase to deterinine the "';'most reasonable methods of complying with the mandate. 

· .... "(Cal. Code Regs, tit. 2, § 1183.12, subd. (b)(2)). 
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Because the plain language of section 1417.9, subdivisioD'(a); requires the local entity to retain 
biological material secured in connection with a felony case, 64 staff finds that this activity· is e 
mandated by the sta~e, and is therefore subject t<:> article XIII B, section 6 effective 
Janu,ary 1, 2001. · · 

Subdivision (b) of section 1417.9.of the Penal Code states that "A governmental entity may 
dispose of biological material before the expiration of the period of time described in subdivision 
(a) if all of the contj.itions set for below are.met .... " The statute then lists the notice provisions 
which, 1f accompanied by a lack of a timely response as specified, woulci authorize the local 
entity to dispose of the bfological material collected. · 

Claimant requests reimbursement for making initial contacts for permission to dlspose of the 
biological evidence. · 

. . . 
Thus, the issue is whether notifying persons convicted of felonies of the disposal of biological 
material in connection with their criminal case before their•release from prison is a state-
mandated activity. Staff finds that it is not. · · 

In the Kern High School Dist. case,65 the Caljfomia Supreme Court considered whet;4er school 
districts have a right to reimbursement. for costs in complying with statutory notice and agenda 

· requirement& for viiripus educat.ion~rela.ted.ptograms that are furi.ded by the state and federal 
governrnerit. The court held that in. eight of the nine programs a~ issue, the cla~ml!,D.ts were not 
entitled to reimbursement for notiqe and agenda costs becalise clistrict participation in' the 
underlying prograrii was ,voluntary. As the court stated, "if a school district elects fo participate 
in or continue piirticipatfon in any underlying voluntary education-relate~ funaed program, the 
district's obligation to comply with the µotice and agenda requirementieiated to that program 
does not constitute a reimbursable mandate."66 · · · . · 

Here, as in Kern, the initial decisiqn to dispose of the biolqgii;al material is \loluntary or 
discretionary. This decision, ~ tum, t:riggei.-,s a m1UJ.datofy d.uty to notify ~p~e incaic~fated. 
Thus, because this· statute authorizes but does not require the local entity to diSpose o.f the 
biological materiai before the convicted person's ·release from prison, staff finds that doing so is 
not subject to artiCle XIn B, section 6. . . 

D. Do the test claim statutes constitute a "program" within the meaning of article XIlI B, 
section 6? 

111 order for the test claim legislation to be subject to article XIII B, section 6 of the Califomia 
Constitution, the legislation must constitute a "program," defined as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to all 

64 Tue State Attorney General has opined that this ~etention is required only in felony cases. 
88 Opinions of the California Attorney General 77 {2005). · · · · ·· 

65 Kern High S~h;;ibist., supra, 30 Cal.4th 727. 
66 Jd. at page 743. Emphasis in original. 
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residents and entitle~ in the state. 67 Only one of these :findings is necessary to trigger article 
XIII B, section 6.68 · · · · 

Of the activities discussed above,69 only the following activities and statutes that are si.lbject to 
article XIII B, ·section 6 are now under consideration. Thus, future ref~rence to the test claim 
statutes or legislation is limited to the following: · 

• Representation and investigation: For indigent defense counsel investigation of the 
DNAotesting and representation of the convicted persori (except for drafting and filing the 

. DNA-testing motion) effective January 1, 2001 (Pen. Code,§ 1405, subd. (c) as added by 
Stats. 2000, ch. 821). 

• Prepare and file motion for DNA testing & representation: ifthe person is indigent 
and has met the statutory requirements, and if counsel was not previously appointed by 
the cotirt; for counsel to prepare and file a motion for DNA testing, if appropriate, · 
effective January 1, 2002 (Pen. Code, § 1405, subds. (a} & (b)(3)(A)). Also, providing 
notice of the motion to "the Attorney General,.the district attorney in the county of 
conviction, and, if lmown, the governmental agency or laboratory holding the evidence 
sought to be tested" .is mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)). 

• Prepare and file response to the motion: Effective January 1, 2001, to prepare· and file 
a response to the motion for testing, if any, by the district attorney "within 60 days of the 
date on which the Attorney General and the district attorney ate served with the motion, 
unless a continuance is granted f9r.good cause" (Pen. Code,§ 1405, subd. (c)(2)). 

· • Provid.e prior lab reports and data: When the evidence was subjected to DNA or other 
forensic testing previously by either the prosecution or defense, the prosecution or 
defense, whichever previously ordered the testing, provides all parties and the court with 
access to the laborafory reports, underlying data, and laboratory notes prepared in 
connection with the DNA or other biological evidence testing effective January 1, 2001 
(Pen. Code, § 1405, subd. (d)). • 

• Ag1·ee on a DNA-lab: Effective January I, 2001, for the public defender and•the district · 
attorney to agree on a DNA-testing laboratOry (Pen. Code; § 1405, subd. (g)(2)). 

67 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
68 Carmel Valley Fire Protection District v. State of California, surpa, 190 Cal.App.3d 521, 537. 

' ,. . . . 
69 Claimant also requests reimbursement for preparin.g and tracking biological evidence sent to 

·the lab for DNA testing, and for DNA testing require.d of the sheriffs department that is not 
reimbursed by the cotirt. Since these activities are not expressly in statute as local government 
requirements, the Commission may, if it approves. this test claim, consider them during the 
parameters and guidelines phase to determine whether they are "the most reasonable methods of 
complying with the mandate" (Cal.Code Regs, tit. 2, § 1183.12, subd. (b)(2)). 
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• Writ review: .Effective January l, 2001, prepare and file petition, or response to petition, 
for writ review by indigent defense counsel and the district attorney of the trial-court's 
d~cision on the DNA-testing motion (Pen. Code, § 1405, ~bd. (j)). 

• Retain biological material: Effective January l, 2001, retain all biological material that 
is secured in connection with a felony case for the period of time that any person remains 
incarcerate_d in connection with that case (Pen. Code,§ 1417 .9, subd. (a)). 

Staff finds that these test claim statutes constitute a program within the meaning of article 
XIIl B, section 6. DNA testing and retention of biological material carry out a governmental 
function of providing a service to the public by allowing incarcerated persons to contest their 
criminaLt;'.onvictions, thereby fostering justice for those wrongly convicted. Moreover, the 
activities impose unique requirements on local government that do not apply generally to all 
residents and entities in the state. Therefore, the test claim statutes constitute a program within 
the meaning of article XIII B, section 6. . . 

Issue 2: Does the test claim legisllition impose a new program or higher level of service on 
local entities within the meaning of-article XIII B, section 6? 

To determine whether the "program" is neW or imposes a higher level of service, the test claim 
le~slatio~ is ~omfoared to the legal ~equir~me~ts in effe~t immediately before enacting the test 
claun legislation. 0 And the test claim legislation must mcrease the level of governmental 
service provided to the public.71 Each activity is discussed separately. 

Prepare and file motiOn :for DNA testing & represfa1tation: As discussed above, this activity 
requires court-appointed counsel, if.not previously appointt";dby:the court, to investigate and. · 
represent the person for the purpose of obtaining DNA testing, and as amended by Statutes 2001, 
chapter 943, to file a motion, if appropriate, for DNA. testing and to representthe person solely 
for the purpose of.obtaining DNA testing (Pen. Code, § 1405, subds. (!l) & (b)(3)), and to 
provide notice of the mo,tion as specified(§ 1405, subd. (c)(2)).72 

·. 

Finance, in its August 2001 comments, states the following: 

[T]he activities described in the test' claim do not constitute a new program or 
activity or a reimbursable cost. We believe that the activities ... is a procedure 

. extension of the original trial. The petition involved is only raising examination 
of original evidence using technology not available at the time of the original 
case, thereby raising in question a material and substantive issue to the original 
crin1inal charge and verdict. ... the defense and prosecutorial activity and related 
investigations of this test claiII). are existing responsibilities of local govenunent'. 

70 San Diego Unified School Dist., supra, ·33 Cal.4th 859, 878; Luda Mar, supra, 44 Cal.3d 830, 
835:. . 

71 San Diego_ Unified School Dist., s1,1pra, 33 Cal..4th 859, _878. 
72 The discussion as to whether this activity is a new program or higher level of service includes 
the original test claim statute (Stats. 2000, ch. 821) as well as the amendments of Statutes 2001, 
chapter 943. 
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e. In its October2001 response to Department of Finance comments, claimant argues that the 
program is not merely extensions of the original duties of trial counsel or extensions of the .. 
original case. Claimant cites a legislative analysis of SB 1342 that convicted individuals. had no 
right to post-conviction DNA. testing before the test claim statute.73 Claimant also states that 
preexisting law (Pen. Code, § 1182) that authorizes a motion for a new trial is to be made prior to · 
the imposition of judgment, unlike the test claim statute that authorizes the motion after the 
judgment. Claimant points out that the counsel appointed to represent the convict is often new to 
the case and must conduct an investigation in order to determine whether the motion is · · 
warranted-, and if so, to prepare and file it.. Claimant also argues that there is was no prior 
mechanism for obtaining a DNA test to use as the basis for habeas corpus relief, and that there is 
no absolute right to counsel for habeas corpus relief (citing Pennsylvania v. Finley (1987) 481 
U.S. 551) .. Claimant concludes that the test claim statute is new and not an extension of a 
preexisting duty· of trial or habeas counsel. 

In its December 2001 comments, Financ.e.states that appointing counsel to investigate and file a 
motion, if appropriate, for post-conviction DNA testing for indigent convicte.d persons is a 
reimbursable state-mandated program. 

Staff finds th~t the activities of investigf!.ting and, if appropriate, .fili11g a xnotion for DNA, testing 
·and representing the person solely foi: the purpose ()f obtaining :bNA testing under Penal Code 

· segtion 1405, constitute a new program or higher ievel of service. The DNA-testing motion is a 
separate ciyil action~ 74 not part of the original criminal actio11,. siiJce the action is n.ot to bring 

. someone "fo trial and punishment. "75 As such,· the motion for DNA testmg is not an extensfon of 
the original criminal trial. · 

Under preexisting law, a convicted person can file a ~etition for Writ of habeas corpus or by 
coram no bis 76 based on newly discovered evidence. 7 However, a public defender is nof required 
to do so. · · 

Another preexisting statute, G0vernment Code section 68662, requires the court to. offer to 
- appoint counsel to represent state·prisoners· subject to a capital sentence for pillposes ·of. state 

post-conviction proceedings, meaning state proceedings in which the prisoner seeks collateral 
relief from a capital sentence, i.e., relief other than by automatic appeal."78 The Habeas Corpus 

. ' ' . . . 
73 Assembly Committee on Public Safety, Analysis of Sen. Bill No. 1342 (1999-2000 Reg. Sess.) 
as amended J.llile 13, 2000, pages 4-5. 
74 As defined by-C~de of Civil Procedure section 30, a civil action is "prosecuted by one party 
against another for the declaration;: enforcement or protection of a right; 'or the redress or 
prevention ofa wrong," · 
75 As defined by Penal Code section 683, a criminal actio~ is "the proceeding by which a party 
charged with a public offense is accused ·and brought to trial and punishment. .. " 
76 

A writ of coram no bis permits the court th~t rendered judgment to reconsider it and give relief 
from errors of fact. · 

· .
77 Jn re Clark (1993) 5 Cal. 4th 750, 766. 
78 In re Barnett (2003)31 Cal.4th 466, 476, fn. 6. 
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Resource Center, an agency in the Judicial Branch of state government, provides for this 
counsel. 79 

- - . . 

These provisions, however, are distinct from the requirements off.tie test claim statute. Thus, 
investig~ting, filing the motion for DNA testing, and representing the persori for the purposes of 
obtaining DNA testing are not preexisting duties oflocal entities, but are a new program and 
higher level of service. · 

Inasmuch as the test claim statute imposes new requirements, staff finds that the activities of 
investigating and, if appropriate, filing a motion for DNA testing and representingthe person 
solely for the purpose of obtaining DNA testing under Penal Code section:1405, constitute anew 
program or higher level of service. · 

The fest claim statutes, as discussed above, also require local entities to do the following:. 

• Prepare and file response to the motion: Effective January 1, 2001, to file a response to the 
motion for testing, if any, by the district attorney "within 60 days of the date on wb'.ich the 
Attorney General and-the district attorney are-served with the motion, unless a continuance is 
granted for good cause" (Pen. Code, § 1405, subd. (c)(2)). 

• · ProVide prior lab.reports and data: When the evicieb.cewas subjected to DNA or other 
foren8ic testing_ previously by either the prosecution or defense, the pros~cution or defense, 
whichever previously ordered 'ihe testing, pi,-ovides all parties and the court with access .. to the 
laboratory reportS, undei"lying data, Eincilaboratory notes prepared'in connection with the 
DNA or other biological evidence testillg effective January 1, 2001 (Pen. Code, § 1405, 
subd. (d)). · 

• Agree DI!. a DNA lab: Effective January 1, 2001, for the public defen\ier and the district 
attorney to agree on a DNA-testing laboratory (Pen. Code,§ 1405, subd. (g)(2)). 

· • Writ review: Effective January 1, 2001, prepare and file petition, or-response to petition, for 
writ review by indigent defense colinsel and ·the district attorney of the trial-court's decision 
on the DNA-testing motion (Pen. Code, § 1405, ·subd. G)). 

' . ' 

Because preexisting Jaw did not require local entities to perform the fotir activities listed above, 
staff finds that they constitute a new program or higher level of service within the meaning of 
article XIIl B, section 6. . 

Retain biological material: The test claim statute requires 'the appropriate government entity' 
to retain all biological material that is secured in connection with a criminal:case for the period 
of time that any person remains incarcerated in connection with that case (Pen. Code, § 1417.9, 
subd. (a)). The California Attorney General has opined that this does not require retention of 
biological material in connection with a misdemeanor conviction, but only appHes to felony 

"10 ' cases. · . . , -.. . 

·79 See <http://www.hcrc.ca.gov> as of April 28, 2006. 

BO 88 Opinions of the California Attorney General 77 (2005). 
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Although preexisting law includes a law enforcement duty to preserve evidence that might be 
expected to play a significant role in the suspect's defense,81 that duty is limited. The California 
Supreme Court outlined the limitation as follows: 

The state's responsibility [to preserve evidence) is further limited when the 
defendant's challenge is to "the failure of the State to preserve evidentiary 

· material of which no more can be said than that it could have been subjected.to 
tests, the results of which might have exonerated the defendant." [Citations 
omitted.] In such case, "unless a criminal defendant can show bad faith on the 
part of the police, failure to preserve potentially useful evidence does not 
constitute a denial of due process oflaw." [Citations omitted.]82 

Thus, the p~eexisting duty to retain biglogical ~vidence is limited when tI;ie material, like DNA 
.and other biological material, 'could have been subject to tests, the resultS of which might have 

·. exonerated the defenciant." Mon:over, before the test claim statute, there was no duty to retain 
biological evi~ence p~st' the date of conviction or when the .time for appeal had expired. 

Therefore; staff finds that effective January 1, 2001, it is a new program or higher level of 
service to retain DNA or other biological evidence secured in connection with a felony case. for 
the period, of time that any person remain~ incarcerated in connection with that case. 

Issue 3: '.Does the test claiin legislation impose "costs mandated by the state" within the 
:,-: meaning of Government Code sections 17514 and 17556? 

Iii order for the test claim statute to impose a reimburs'able state-maridated program under the 
California Constitution, the test claim legislation must impose costs mandated by the state. 83 In 
addition, no·statutory exceptions listed in Government Code section 1.7556 can apply. 
Government Code section 17514 defines "cost mandated by the state" as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 

. .. any.executi;ve order.implementing any statu~ ~n.ac:ted on or afl:er January:!, 1975,. 
which mandates a new program or higher level of service of an existing program · 
within the meaning of Section 6 of Article XIII B of the California Constitution. 

With the test claim, claimant files a declaration that it "is inctirring costs, well in excess of $200 . 
per annum,.the minimum.cost that must be incurred to file a claim in accordance with 
Government Code section 17564(a)."84 

Government Code section 17556, subdivision (e), precludes reimbursement for a local agency if: 

81 People v. Farnam (2002) 28 Cal. 4th 107, 166. 
82 Ibid. 
83 Lucia Mai·, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
84 '' ' ' . ' " ' ' - ' . . .. ' . ' .. . ' ' 

The current requirement is $1000 in costs (Gov. Code, § 17564, as amended by Stats. 2004, 
ch. 890). 
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[t]he statute or executive order provides for offsetting savings to local agencies or school 
districts which result in no net.costs to the local agencies or school districts, or includes 
additional revenue that was specifically intended to fund the costs of the state mandate 
in an amount sufficient to fund the cost of the state mandate. [Emphasis added.] 

The issue, therefore, is whether there is sufficient additional revenue to fund the program. Staff 
finds that there is not. 

Penal Code section 1405, subdivision (i) states: 

(1) The cost of DNA testing ordered under this section shall be borne by the state 
or the applicant, as the court may order in the interests of justice, if it is shown 
that the applicant is not indigent and posses the ability to pay. However, the cost 
of any additional. testing to be conducted by the district attorney or Attorney 
General shall not be borne by the convicted person.·. . . 
(2) In orqer t6 pay the state's share of any testing costs, the laboratory qesigriated 
in subdivision ( e) shall present it bill for services to the superior court for 
approval and payment. It is the intent of the Legislature to appropriate funds for : 
this purpose in the 2000-01 Budget Act. 

As to the DNA testing, there is no local entity expendin:ire for this testing bec"alise the statute; 
calls for the state or applicant to pay for it. However, there is no similar promise of,fuii.ding for 
the other activities mandated by the test claim statute. Therefore, staff finds that subdivision (i) 
of section 1405 does not preclude reimbursement for the test claim. 

In. addition, the claimant-indicated receipt of a $160,000 giant from the Office of Criminal 
Justice Planning (State of California} for providing representation to former .public defender 
clients who request counsel for DNA~testing motions.85 

· 
. . 

There is no evidence in the record that this grant constitutes "additional revenue . . . specifically 
iritended .to fund the costs of the state mandate in an amount sufficient to·furid the cost of the 
state mandate." The grant was only for indigent counsel or public defender'expenses, and was 

. not intended to fund evidep.ce retention or other activities required by the test claim statutes. 
Therefore, while this grant would be considered an offset of expenses incurred under the 
statute, 86 it does not preclude reimbursement for the state-mandated pr,qgram. . . • . 

Therefore, staff finds that the test claim statutes impose costs mandated -by the state within·the 
meaning of Government Code section 17514, and that the preclusions in Go:vernment Code. 
section 17556 do not apply. 

CONCLUSION 
Staff finds that the test claim legislation imposes a rein1bursable state-mandated program on 
local agencies within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17S14 to perform the following activities: 

85 Letter from J. Tyler McCauley, County of Los Angeles, September 19, 20_03, page 5. 

86 California Code of Regulations, title 2, section 1183 .1, subdivision (a)(7). 
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• Representation and investigation: For indigent defense counsel investigation of the DNA
testing and representation of the convicted person (except for drafting and filing the DNA
testing motion) effective January 1, 2001 (Pen. Code,§ 1405, subd. (c) as added by Stats. 
2000, ch. 821). 

o Prepare and file motion for DNA testing & representation: if the person is indigent and 
has met the statutory requirements, and if counsel was not previously appointed by the court, 
for counsel to prepare and file a motion for DNA testing, if appropriate, effective 
January 1, 2002 (Pen. Code, § 1405, subds. (a) & (b)(3)(A)) .. Also, providing notice of the 
motion to "the Attorney General, the district attorney in the county of conviction, and, if 
!mown, the governmental agency or laboratory holding the evidence sought to be tested" is 
inandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)). · 

• Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a 
response to the motion for testing, if any, by the district attorney "within 60 days of the date 
on which the Attorney General and the district attorney are served with the motion, unless a 
contiriuance is granted for good cause" (Pen. Code,§ 1405, subd. (c)(2)). 

• . Provide prior test lab reports and data: When the evidence was subjected to DNA or other 
forensic testing previously by either the prosecution or defense, the prosecution or defense, 

· whichever previously ordered the testing, provides all parties and the col.i.rt with access to the 
laboratory reports, underlying data, .and laboratory notes prepared in connection with the 
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code,§ 1405, subd . 

. (d)). . 

• Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district 
attorney to agree on a DNA-testing laboratory (Pen. Code,§ 1405, subd. (g)(2)) . 

• Writ review: Effective January 1, 200 I, prepare and file petition, or response to petition, for 
writ review by indigent defense cqunsel and the district attorney of the trial-court's decision 
on the DNA-testing motion (Pen. Code, § i405, subd. U)). · · . ·. · · . · · 

• Retain biological material: Effective January 1, 2001, retain all biological material that is 
secured in connection with a felony case for the period of time that any person remains 
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)). 

Staff finds that all other statutes in the test claim, including holding a hearing on the DNA
testing motion, are not reimbursable state-mandated programs within the meaning of article 
XIII B, section 6 and Government Code section 17514. 

Recommendation 

Staff recominends that the Commission adopt this analysis and approve the test claim for the 
activities listed· above. 
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of 

BILL LOCKYER 
Attorney General 

SUSAN DUNCAN LEE 
Deputy Attorney General 

BILL LOCKYER 
Attorney. General 

No. 04-405 

May 17, 2005 

THE HONORABLE RAYMOND FORTNER, COUNTY COUNSEL, 
COUNTY OF LOS ANGELES, has requested an opinion on the following question: 

Is a governmental entity required to retain biological material secured in 
connection with a misdemeanor case for the period of time that a person is· incarcerated in 
connection with the case? 

CONCLUSION 

A governmental entity is not required to.retain biological material secured in , 
connection with a misdemeanor case for the period of time that a person is incarcerated in, 
connection with the case. 
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ANALYSIS 

In 2000, the Legislature enacted legislation (Pen. Code, § § 1405, 1417.9)1 to 
provide a procedure for prisoners to seek postconviction "DNA" testing of biological 
evidence. Subdivision (a) of section 1405 provides: 

"A person who was convicted of a felony and is currently serving a· 
tenn of imprisonment may make a written motion before the trial court that 
entered the judgment of conviction ll:t his or her case, for performance of 
forensic deoxyribonucleic acid (DNA) testing." 

Section 1417. 9 requires government agencies to retain biological material that may become 
the subject ofa postconviction motion for DNA testing. As relevant here, section 1417 .9 
states: 

· "(a) Notwithstanding any other provision ~flaw and subject to 
subdivision (b), the appropriate governmental entity shall retain all biological 
material thai is secured in con.need on with a criminai case for the period of 
time that any person remains incarcerated in connection with that case. The 
governmental entity shall have the discretion to determine how the· evidence. 
is retained purs.uant to this section, provided that the evidence is retained in· 
a condition suitable for deoxyribonucleic acid (DNA) testing. · 

"(b) A governmental entity may dispose of biological material before 
the expiration of the period of time described in subdivision (a) if all of the 
conditions set forth below are met: 

"(l) The governmental entity notifies all of the following persons of 
the provisions of this section and of the intention of the governmenta!'entity 

· to dispose of the material: any pers.on, who as a result of a felony conviction 
in the case is currently serving a term o{ irri.prisonment and who remains 
incarcerated in connection with the case, any counsel. of record, the public 
defender in the county of conviction, the district attorney in the county of 
conviction, and the Attorney General. 

"(2) The notifying entity does not receive, within 90 days of sending 
the notification, any of the following: 

I . . . 
All further statutory references are to the Penal Code. 
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"(A) A motion filed pursuant toSection 1405. However, upon filing 
of that motion, the· governmental entity shall retain the material only until the 
time that the court's denial of the motion is final. 

"(B) A request under penalty of perjury that the material not be 
destroyed or dispos"ed of becailse the declarant will file within 180 days a 
motion for DNA testing pursuant to Section 1405 that is followed within 180 
days by a motion for DNA testing pursuant to Section 1405, unless a request -
for an extension is requested by the convicted person and agreed to by the 
governmental entity in possession of the evidence. 

·"( C) A declaration of innocence under penalty of perjury that has been 
filed with the court within 180 days of the judgment of conviction or July 1, 
2001, whichever is fater. However, the court shall permit the destruction of 
the. evidence upon a showing that the declaration is false or there is no issue 
of identity that would be affected by additional testing. The convicted person · 
may be cross-examined on the declaration lit any hearing conducted under this 
section or on an· application by or on behalf of the convicted person filed 
pursuantto Section 1405. 

"(3) No other provision of law requires that biological evidence be 
preserved or i:etained. 

" " ; • 0 0 •I 0 I 0 I 0 • 0 f IO o 0 I' IO 0 o Io O O 0 0 0 f 0 f I I 0 I 0 ft I 0 If 0 t't I 0 0 0 0 I 

(Italics added.) 

The question presented for resolution focuses upon the language of subdivision (a) of section 
1417. 9, which requires the retention of ill! biological material "that is secured in conn~ction 
with a criminal case.~· Because sections 1405 and 1417.9 elsewhere refer only to "felony" 
convictions, ·and ·not to misdemeanor convictions, we are asked whether section 1417.9 
requires biological-material to be preserved in misdemeanor cases. We conclude that the 
statute does not so require. 

In interpreting the requirements of section 1417.9, we apply well established 
rules of statutory construction. The fundamental purpose- in iriterpteting a statute is to 
ascertain the intent of the Legislature in order to effectuate the purpose of the law. (Dyna- -
Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386-1387; In re 
Rojas (1979) 23 Cal.3d 152, 155.) As part of this examination of the Legislature's intent, 
we may consider whether the literal language of the statute comports with its purpose as well 

e· 
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as . whether a· literal construction of one provision would be inconsistent. with other 
provisions. In Lungren v.·Peukmejian (1988)45 Cal..3d 727,}35, the cqurt observed:. 

' . . . . . . . . 

". . . The mearung of !lo statute may not be determined from a single 
word or sentence; the words must be construed in context, and provisions 
relating.to.the.same subject matter ID11St be barmonized to the extent possible. 
[Citation.] , · Literal . construction should not prevail if it is contrary to,. the 

·.legislative.in.tent apparent;in th.e stati,!te. The inte,nt prevails over the. letter, 
· :and the letter will, if possible; be so. read as to conform to the spirit of the i:ict. 

[Citations.] ... [E]ach se:p.tenc.e must be read not in isolation but in the light 
. of the :statutocy.·sc;;);!.eme·lcitation]; :and if a statute is lllilenable to ctwo 
al~ernative faterpretatj9ns, the one tbfltleads to· a m.oi:e reasonable result will 
be follow® [citation].'·!, · ·" ..- ·; :. 

. . " . . . 
It is apparent that section 1417 .9 requires go\rel'IlDlental entiti,es, p!JJl:icularly 

law enforcement agencies, to retain biological material in circumstances where it may 
.. become the subjectofaprisoner-'s p_ostconviction motion for DNA testing. Not only was 
. ·section t417.9 enacted in conjupction with section 1405, but it makes repeated references 

to motions "pursuant to Section l405." But a motion "pursuant to Section 1405" may only 
be filed by "[a] person who was convicted of a felony and is currently serving a term of 
imprisonment'': (§·.1405, subd. (a);) Thus1 construing.section-1417 .9· to require biological 
material Jo be preserv~d itl misdeme~or cases wou1d not further;;the purpose ofpi:es.¢rving 
biological evidence forthosewho m,ay !ll!~:t9 have the material t~sted. · ·. · · 

. . 

. !tis fllsd' apparentthat section 1417.9 permits goyernment,agencie11 to tj.ispose 
. of biologicafniaterial-wheh ther<I is:no·reasonable.J~elihood that the1llaterial·.will pe the 

subject ofpostconviction testirig, .. Subdivision (b)ofthe Statute describes the circumstances 
· under which a government agency tna}llgive nptice and dispose,ofbiological rp.ateJ:ial even 

though someone is· incarcerated-fa, connection with .. the ·case. ·Persons. conyicted of 
misdemeanors are ·not:included in these. notice rprqcegures; .unl~e .persons serving felony 
terms. It would be anomalous to construe section 1417.9·asapplying in situations where 
persons who have no interest in whether the material should be preserved would nevertheless 

· be the: only ones who are notified of its intended:de!!tructfon, 
" 

Our- cdhstructiC:m ,of sections·· 1405 and 1.417 .9 finds iilrfuer: support in the 
·legislative history of these statutes .. ; (See11'J re Dannenberg (2G05) 34 ·Cal.4th 1061, 1081 
["If:.' ; ; the statutory language is susceptible ofmotie than one reasonable"construc.t:ion, we 
can look to legislative history"].) As initially proposed, section 1405 would have made 
motions for postconviction DNA testing available to "[a] defendant who was convicted in 
a crintlnal case," (Sen. Bill_ No. 1342, (l 99,Q-2000 Reg. Sess.) !lS introduced Jan. 10, 2000.) 

04-405 
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An analysis of this early version of the bill by the Assembly ~ommittee on Public· Safety 
noted that "this bill would apply in all criminal cases, is. riotliinited to felony cases, .and 
would include misdemeanors as. well." (Ass em. Com. on Public Safety, Analysis of Sen. 
Bill No. 1342 (1999-2000 Reg. Sess.) as amended Jun. 13, 2000, p. 7.) 

On August 14, 2000, the bill was amended to make its testing proc·edures 
available only to " [a] defendant who was convicted of a felony and is currently serving a 
term ofiinprisonment ... "and to permit biological material to be destroyed after notice to 
"any person, who·as aresult ofa felony conviction in the case is.currently serving a term of 
imprisonment and who remains incarcerated in connection with the case .... " (Sen. Bill · 
No. 1342(1999-2000Reg. Sess.) asamendedAug.14,.2000.) It appears from the legislative 
committee reports that these bill amendments resulted from a concern that the costs 
associated with the storage of biological evidence would be "potentially significant.;, (See, 
e.g., Assem. Com. on Appropriations, Analysis of Sen. Bill No. 1342 (1999-2000 Reg. 
Sess.) as amended Aug, 14, 20001pp. 3-4.)2 

InElsnerv. Uveges(2003) 106 Cal.AppAth 73, 90,:the court recently reviewed 
a similar situation where the Legislature changed the language ofa bill during the legislative 

. . 

process: 

" . We focus oii the fact lawmakers once.proposed a provision 
unambiguously stating otherwise, but deleted it·when the bill was :pa8sed: 
'"The rejection by the Legislature ofa specific provision contained iri·an act 
as originally introduced is most persuasive to the conclusion that the act 
should not be construed to include the omitted provision." ·' (Beverly v. 
Andersori (1999) 76"CaLApp.4th 480, 485-486; see also California Mfrs.Assn. 
v. Public Utilities Com. (1979)24 Cal.3d 836,:.845•846~) 'Similarly; "[t]hefact 
that the Legislature chose to omit a provision from the final version· of: a 
statute which was included in an earlier·version constitutes strong evidence 
that the act· as adopted should not be construed to incorporate the original 
provision."-' (Beverly v,Anderson, at p. 486.f? 

Our construction of sections '1405 and 1417.9 is also consistent with the 
contemporaneous construction of these statutes by those charged ·with making them 
effective. In 200,1,·the Attorney General published.a handbook, "Postconviction DNA 
Testing: Recommendations for Retention, Storage and Disposal ofBiologicalEvidence,'' to 
provide assistance in complying with the requirements of the new statutes. The handbook 

:\ .. 

. . -
2 "Comni!ti:ee ·reports are often useful in determining the 'Legislatlire's intent. [Citation.]" 

(California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627, 646.) 
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was produced by a task force consisting of representatives from the Attorney General's 
office, district attorneys' offices, law enforcement agencies, the judiciary, and forensic 
laboratories. The handbook recommended retention of. evidence containing biological 
material in all felony cases; but did not allude to misdemeanor cases. As a contemporaneous 
construction by officials charged with putting these statutes into effect, the handbook's 
recommendations are persuasive in construing the terms of sections 1405 and 1417.9. (See 
Gay Law Students Assn. v. Pacific Tel. & Tel. Corp.·(1979) 24 Cal.3d 458, 491; Amador 
Valley Joint Union High Sch. Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208, 245.) 

Finally, we reject the suggestion that in this situationmisdemean_or convictions 
must be treated the same as felony convictions under the equal protection clauses of the 
federal and state Constitutions. (U.S. Const., 14th Amend.; Cal. Const., art. 1, § 7; see, e.g., 
Newlandv. Board of Governors (1977) 19 Cal.3d 705, 712-713.) In Cooley_v. Superior 
Court (2002) 29 Cal.4th 228, 253,_the court observed: 

.~:-

" ' · "The concept of the equal protection of the laws compels 
recognition of the proposition that persons similarly situated with respeCt to 
the legitimate purpose of the law receive like treatment." ' [Citation.] 'The 
first prerequisite to a meritorious claim under the equal protection clause is a 
showing that the state has adopted a classification that affects two. or more 
similarly situated groups in an unequal manner.' [Citations.] This initial 
inquiry is not whether persons are similarly situated for all purposes, but 
'whether they are similarly situated for purposes of the law challenged.' " 

~ . . 

If two groups are not similarly situated, an equal protection claim "cannot succeed, and does . 
·not require further·analysis." (People· v. Nguyen (1997) 54 Cal.App.4th 705, 714· 715; see, 
e.g., In re Roger S. (1977) 19 Cal.3d 921, 933-935.) 

With respect to felony and misdemeanor convictions, "[t]here is ... a 
significant difference in the quality and duration of punishment, as well as in the resultant 
long-term effects, which are brought about by a conviction for a felony as ·opposed to that 
for a misdemeanor." (In re Valenti (1986) 178 Cal.App:3d 470, 475.) Generally, 
misdemeanor terms are served in local detention facilities, while felony terms are served in 
state prison. (Pen. Code, §§ 17, 19; see Jn re Eric J. (1979) 25 Cal.3d 522, 537-538.) In 
People v. Ansell (2001) 25 Cal.4th 868, 872-873, the court pointed out additional 
differences: 

"Less known, perhaps, are the collateral consequences associated with 
a felony conviction after sentence has been served. Most of these disabilities 
have existed in some form for decades, and many appear in statutes qutside the 

389 

04-405 



Penal Code. Some of the more common rules include disqualification from 
jury service,· impeachment ·as a witness, inaccessibility to firearms, and 
registration as a sex offender. In addition, a felony conviction may disqualify 
the person from practieing many licensed trades and professions and from 
holding certain: positions of public employnient." (Fns. omitted.) 

Further, a felony terin of imprisonmentis followed by a period of supervised parole. (Pen. 
Code, § 3000.). 1n·coi1trast, when misdemeanants conclude their sentences, there is no 
further obligation or loss of civil rights. (New/andv. Board of Governors, supra, 19 Cal.3d. 
at p. 712; People v. Hibbard (1991) 231 Ca:l.App.3d 145, 149.) .. 

Given these different penalties · and consequences for misdemeanor 
convictions, we believe that misdemeanants are not similarly situated vis-a-vis felons for 
purposes of sections 1405 and 1417. 9. Of course, the Legislature may choose to amend 
these statutes to include misdemeanor cases--along the lines that it initially considered but 
rejected d~g the legislative process. 

We conclude that a govenimental entity is not required to retain biological 
material secured in connecp.on with a misdemeanor case for the period of time that a person 
is incarcerated in connection with the case. 
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W~w. 
49 Cal.App.3d 917. 
49 Cal.App.3d 917, 123 Cal.Rptr. 237 
(Cite as: 49 Cal.App~3d 917) 

CHARLES R. NORTON, Plaintiff and Appellant, 
v. 

LARRY L. HINES et al., Defendants and . 
Respondents 

Civ. No. 44731. 

Coilrt 6f Appeal, Second District, Division 5, 
· California. 

July 15, 1975. 
SUMMARY . ._.. 

The ·trial court iiUStiiined a demurrer without leave to 
amend to a . puqiorted cause of action against 
attcitneys f()r "prof~saionill negligence". in connection 
with their representation of a· client in a prior civil 
actio!'.1 agiims.f pi~!p.tiff." The :Q#t of two causes of 
actiEP.. iii phi~turs . cbipplaint alleged malicious 
pro~.e.cution of the laws~t by the client but plaintiff 
specifically declined . to' amend )lis' complafu.t to 
inc!iide the attorneys: in that ciilise of action. 
(Superior Court qf V~iitill-a County, No. 56539, 
Jerorili: H. Berenson, Judge.) 

. . . :i_•·•·; 'I ... ' 

The Q<n.irt' of' Appeal affinnecj the trial court's 
judgnie_nt: of disini~sa\, 4olding' that if a cause of 
actiiJn existi:~ !J.gajni\fthe a\tow.eys it m?St be pleaded 
as an-action for· rruilicicius,'prosecuti9n. Tei pemut 
plaintiff to proceed on a cause of action for simple 
negligence, which req~s a different and leBs 
demanding standard of proof, ihe ·court held, would 
subvert the.pub.lie policy favoring free acceBs to the 
courts .. (Opinion· by Hastings, J., with Stephens, 
Actin~ P. J., and A.shby, J., c,oricurring.) · 

HEAD NOTES 

Classified to Califiirnia Digest of Official Reports 

W Attdi;iieYB at, taw. §. 26-Liability of Attorneys-
To Persons Other. Than Clients. 
in an actio~ aiiegmg malicious prosecution by an 
individual .of ajliior civil action against plaintiff and, 
in a separate cause. of action, "professional 
negligence': .. on !lie part of the attorneys who 
repres~nted thr;: iridividual, the. trial court properly 
*918 sustained the attorn\)ys'. demurrer without leave 
to a~~nd, where plaintiff had specifically declined to 
amend his complaint to include the attom~ys in the 

Page i 

cause of action for malicious prosecution. A cause of 
action for malicious prosecution exists if an attorney 
prosecutes a claim which a reasonable · Ja wyer woUld 

. not regard as tenable or proceeds with the action.'by 
unreasonably neglecting to investigate the fy.cts ind 
the law, and the public policy of freedom: of access to 
the courts would be subverted· by perrilitting 
maintenance. of a cause of action fo.r simple 
negligence, which reqUires a: different and less 
demanding standard of proof. 

[Attorney's liability, to one other thiiri his immediate 
client. for consequences of negligen'ce in carryIDg"out 
legit! duties. note. 45 .A.L.R.3d 1181. See alSo 
Cal.Jw:.3d, Attorneys at Liiw .. §' 386 et' seq.; 
Am.Jur.2d, Attorneys at Law, § 196 et_ seq.] 

COUNSEL 

Stephen E. Lawton and Edward L. weber' for 
Plaintiff and Appellant. 

Nordmwi., Cormany; Hair & Compton, Robert L. 
Compton and James D. Daeschner for Defendants 
and Res]iondents. 

HASTINGS, J. 

The first alleged cause of action of plaintiff Norton's 
complaint is for daniages for malicious prosecution 
against Frank Lind (Lind), and the second' alleged 
cause· of . action thereof is for danlages for 
"professional negligence" by Larry L. Hin~s. an 
attorney, and Nordman, Cormany, Hair & Compton, 
the unincorporated law firm of which Hines is a 
member (both Hines and the law furn will be 
identified collectively as "attorneys.") Attorneys' 
general demurrer to the second alleged cause of 
action of the complaint was sustained without foave 
to amend. Norton appeals from the order cliSmissing 
the action against.attorneys. · 

Statement of Facts 
Lind had sued Norton ·and ariother codefendant 
charging them, inter alia, with inducing_ a breach of a 
contract between Lind and the Oxnard *919 
Community Hospital. Dan:lages ~might.· by Lind 
against. Norton were in the amount of $900,000 plus 
costs a.nd other monetary relief;' Attorneys 
represented Lind. This action was pursued through 
the pretrial and discovery stages and was' brought to 

Copr. ~ Bancroft-Whitney and West Group 1998 

391 



49 Cal.App.3d 917 
49 Cal.App.3d 917, 123 Cal.Rptr. 237 
(Cite as: 49 Cal.App.3d 917) 

trial in which Lind was allowed to present all 
evidence which might support his claim against 
Norton, at the end of which Lind rested, "conceding 
that lt!l had no .evidence to support the complaint 

. against [Norton] and stating that the action had been 
purrued through tria! merely in the hope that some 
c9mmo11. basis for the.11ction would develop or turn 
up,". Judgment. purswirit to provisions of Code of 
Civil Procedure .. section . 631.8 was thereupon 
rendered in Norton's favoJ. [FNI] 

FNl Lind. did acquire judgment against the· 
other codefendant. 

N oi;ton,~s. second c;ause of action alleges that he is in 
dmiot. as to whether the lawsuit against him was 
piir_suei,J, by Lind ui)_tpi ·advice of the attorneys after 
full disclosure ai1d _therefore joins the attorney~ .. as 
alternative tortfeasors because of such uncert$ty. 
To the extent that the attorneys did . advise 
commencement and prosecution .of the lawsuit 
against him after full disclosure of all the facts to 
them, s.uc;h advice was given negligently and .. in 
violation of the standard of care for attorneys 
similarly situated. At the time of acting thus 
negligently,. the attorneys foresaw, or, in the.exercise 
of .reasonable care would have foreseen, that such 
negligent advi~e would ·cause damages to a person in 
Norton's position, and to Norton in particular. Norton 
seeks general and special damages for negligence 
against attorneys. · 

I . :• 

The attprneys' general de~IJITer to the second cause 
of action was sustained. ·without leave to amend 
apparently on the ground that it failed to state facts 
sufficient to constitute a cause of action. 

. Argument 
On this appeal Norton contends that "an attprney 
owe[s] a duty to_ a foreseen third person to exercise 
i:easonable care in advising his client to commence a 
lawsi:iit 'against that tllird. person, when \he attorney 

. kllciws ·that his advice will ill. fact cause his client to 
commence that suit, that· hiS client lacks probable 
cause to sue, and that the third person involved will 
thereby sustain damages." [FN2] Norton concedes 
thi~js a case .of firSi 1mpression, *920 

FN2 ' At .. oral argument before this colJrt 
. Norton's attom_ey, state.d that attorneys were 
not :made ciefendants to the first cause of 
action (malidous prosecution) becaus~ he 
did m;it believe they acted maliciously, but 
only negligently. 

Pa,ge 2 

Attorneys, in defending the trial court's action 1n 
sustaining the demurrer without leave to l!lllend, rely 
on the traditional concept regarding this isrue, 
namely, that there is no privily of contract between a . 
lawyer and the injured third party, therefore a lawyer 
owes no duty to anyone other than his client. 

Norton urges us to depart frc>m. the decisional law 
supporting the rule relied on,. by attorneys, and to 
apply what he calls a 20t1J,~cei1tury concept of tort 
law, namely, that foreseeability of injury to a third 
party should be the determinating . factor and not 
privity of contract. He cites Dillon v:· Legg. 68 Cal.2d 
728, 739 [69 Cal.Rptr. 72, 441P.2d912. 29 A.L.R3d 

· .Ll.lfil. which states: "' ... foreseeability of risk [is] of 
... primary importance ill establishing the element of 
duty.' [Citations.] ... 'The risk reasonably to be 
pe~eived defines the duty to be obeye~.' [Ciµttjon.] 
. .. 'Duty, in other words,. is measµTeq by the ·scope of 
the risk which negligen,t · c.onquct fores\jeably 
entails."' And Diamond Springs Lime Co. v, 
American River Con,Ylruclors. 16. CRI.APP:3d 581, 
596-597 [94 Cnl.Rptr. 2001, wliej-e tlie' coµrt states: 
"Fore~ei:ability cif harm ffiiiy be tr~at_e4; altei-n.atively, 
as cine 'of the mill tip le faciOfs giving rise to ii c!uty of 
care; ~r · illi an el~inent in the deful.eatii;in of proxima:ie · 
cause. [Citatio~.] A defen.c!ant m·ay. be liable jf his 
negligence is ii· rubstaiitial facto.r. ll.:t cau.sirig the 
injury, and the presence ofindeperi.<len(causal forces 
does not relieve him. of liability .if those f,o:rces were 
foreseeable. [Citatio~,] ~xcep(vvhere .P1i=re. is .. no 
reasonable dispute over the ismi:e, the foresi:'eability 
ofl:ianh arising from the di:ferldantis donduct is. a fact 
question for th'ejury'.' [Citations.]'; . . . . 

rt is tnie, as :N orltin asserts, that in more recent times . 
the strict require~ent of pd vity cif contract has "been 
eased · iil . certain well defined situliiionii · and ·ttie 
attorneys (and others) have been held iiabJ'.e for · 
negligence to a third party. In California [FN3] the 
first case to recognize ·this concept was.Bia/can/a v, 
Irving, 49 Cal.2d 647 [320 P.2d 16. 65 A.L.R2d 
13581. where a notary public _prep11red a will for. his 
"client,'" but negligently failed . to have ihe will 
prop~rly attested so that it was not a,dnri.tted to 
probate: At page 650, · the ·. cotift s~~!?~:. "The 
determina~on whether in a, spf:'.cific: ·'ca.Be the 
defendant wili be held liable to a thfrd person not ill 
privitY Iii a matter of policy and ii:rvolv~s-''the 
balancing of various factors, among whi~ll are the 
extent to which the transaction was intended t0 affect 
the pl~intiff, the foreseea,bi,lity of harm t~' ~, the 
degree cif certainty that the plaintiff suff'ered injury, 
the .. clo·seness of the *921 conriection between the 
defendant's conduct and the injury stiffered, the moral 
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blame attached to the defendant's conduct, and the 
policy of preventing futllre harm." 

FN3 For a summary of California law on 
this subject see 45 A.L.R3d, Attomeys
Liability to Third Parties, section 4, pages 
1190-1195. 

Three years· later the Supreme Court considered 
Lucas y. Hanzm. 56 Cal.2d 583 (15 Cal.Rntr. 821. 
364 P.2d 6851. This case involved an attorney who, 
in drafting his client's will, had inadvertently drafted 
one provision so as to render it . void, thereby 
damaging some of the beneficiaries. Although the 
attorney was not liable· in .this case because it 
involved the complex rule against perpetuities, the 
court stated that intended beneficiaries of a will could 
state' a cause of action against a negligent attorney on 
the basis of a third party beneficiary contract. 

· Later, in Heyer v. Flaig, 70 Cal.2d 223 [74 Cal.Rptr, 
225. 449 :P.2d ·1611. the .court reaffirmed its decision 
in L,ucps v. Hamm (supra). 

··:.·:..::.:: 
In Do11ald·y. Gam 19 Cal.App.3d 769 [97 Cal.Rptr. 
19[45 A,L.R.3d I 1771. an attorney, employed by a 
co!l.eotion agency to bring·an action for the collection 

_ of a_ debt owed to an individual, was held liable to the 
individual creditor when the .collection proceeding 
was . dismissed for lack of diligent prosecution by 
rea8,on1of the attorney's· negligence. In• this case the 
court~·held at page 771 that: "An attorney may be 
liab!ejfor· damage caused by his negligence to a 

.•.• ·.• .~J_. 

person intended to be ·benefited bjl his performaiice 
irrespective ·Of any Jack ofprivity of contract between 
the attorney and the party. to be benefited. [Citation.) 
Jbe liability soi.inds in tort." (Italics added.) [FN4] 

FN4 A recent case decided by this court is 
noteworthy. It is De Luca v. Whatley. 42 
Ca1.Anp.3d 574 (117 Cal.Rntr. 631. which 
coni:iders atb·attorney's duty of due care 
toward · a - third person in a criminal 

. proceeding. Plaintiff ·alleged that the 
attorney, in ·representing a client' charged 
with murder at a preliminary. bearing, called 
plaintiff as a witness, knowing, or 
chargeable with knowledge, that plaintiff 
would incriminate himself on the stand. The 
trial court . sustained a demurrer to the 
complaint and, disntlssed,otbe action against 
the·attorney. Iri affirming the court's order of 
dismissal, the court stated at page 576: "To 
state the problem is to decide this case. 

· '.- · , When an· attorney .defends a person accused 

. -• Page 3 

of crime he has but one intended beneficiary 
· -his client ",(Italics added.) 

(1) In the case at bar a former litigant is suing 
adverse counsel. Clearly, an adverse party is not an 
intended beneficiary of the adverse counsel's client If 
a cause of action exists against attorneys for the 
reasons alleged here,· it must be pleaded as an action 
for malicious prosecution. We see no reason to 
extend applicable law now found in cases involving 
attorneys and third parties when there is sound and 
recognized public policy for limiting the cause of 
action to malicious prosecution under the facts as 

· pleaded by Norton. *922 

Malicious prosecution is a specific tort that 
developed in the criminal field out of a need to adjust 
two highly important social interests. The first is the 
interest of society in the efficient enforcement of the 
criminal law, which requires that private persons who 
aid in the enforcement of the law should.be given an 
effective protection against the prejudice which is . 
likely to arise from the termination of the prosecution 
in favor of the accused. The second is to protect the 
individual citizen against unjustifiable and oppressive 
litigation of criminal charges, which involves 
pecuniary loss, distress and loss of reputation. (Rest., 
Torts, p. 380.) In ·general,. fue same considerations 
apply to wrongful initiation of civil proceedings. The 
courts are open to every citizen to sue, subject only to 
the penalty of lawful costs if the action is 

· unsuccessful. (52 Am.Jiir.2d. Ma:licious Prosecution, 
§ 10. p. 193.) [FN5] Public policy requires that a 

·1arge degree of freedcim of access to the courtS be 
accorded to a:ll persons for the settlement of their 
private disputes. At the same time the courts can not 
be "used" by . a· persoll'. who sues another without 
probable ca\ise and with malice. The tort of malicious 
prosecution is designed to place restraint on a would
be .. plaintiff while · fimiishing protection to a 
wrongfully sued defendant. It naturally .follows that 
the same general -principles should apply to the 
attorney representing .the litigant initiating the action . 
The attorney owes a duty to his client· to present his 
case vigorously in a manner: as favorable.to the client 

· as the rules of law and professional .. ethics will 
permit. He is an advocate ·B.!ld ·an officer of the court. 
He is cognizant of the public: policy that· encourages 
his clients to solve ·their problems in a.col,lrt of Jaw. 
[FN6] IiJ. our opinion, when representing his client in 
the initiation of a lawsuit, ·he should not be judged by 
a different standard. This is exactly the concept urged 
by Norton. His *923 complaint verifies his belief that 
his only cause of action against Lind is for malicious 
prosecution (the first cause of action). Against 
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attorneys, however, he ·proceeds on a cause of action 
. for simple negligence which requites a different and 
Jess demanding standard of proof.° We believe the 
public policy of favoring free access to our courts is 
still viable. ·However, if Norton's cause of action 
against attorneys for negligence is permitted, this 
policy will ·be subverted. The attorney. miist have the 
same freedom in initiating his client's suit as the 
client. If he does not, lawsuits now justifiably 
commenced will be· refused by attorneys, and the 
client, in most cases, will be denied his day in court. 
[FN7] 

FN5 It has been suggested that if costs are 
inil.dequate to compensate a harassed 
defendant, he should look to the legislature, 
not ·to the courts. Also, if recovery were 
allowed in such cases a defendant who sets 
up a groundless· defense should likewise be· 
penalized.. (See 52 Anz.Jur.2d, supra. p. 

1..2.?.·> 

FN6 Analogous to this issue, and stressing 
the public policy concept immunizing 
attorneys from liability in performing their 
duties are the following cases and citation 
from Restatement of the Law: 
In. Smith v.· Hatch . . 271 Cal.App.2d 39; at. 
page .SO [76:CaLRptr, 3501. the court stated: 
'"The privilege of section 47~ subdivision 2 
of the Civil Code {re!ating to privilege of 
publications made in judicial proceedings]- ... 
is based oti the desire of the la:w to protect 
attorneys in their primary function • the 
representation of a client. ... "' . 

. And in Hollis v. Mew:. 69 Cal. .625 DI P, 
·2ifil. the coiirt said at page 628: "'This rule 
[against a libel action] . ... is founded upon 
public policy which requires that a judge, in 
dealing with the matter before him, counsel, 
· fu: preferring or resisting. a legal proceeding, 
and· a witness, in ~ving evidence; oral or 
written; in ii. court of justice, shall do so with 

. his mind uninfluenced by the fear of an 
action for defamation or a prosecution for 
libel·.· ... 11 ' ··· 

According to Restatement of Torts. section 
586,·an attorney·is absolutely privileged to 
publish false and'· defamatory matter of 
another in communications preliminary to a 
proposed -judicial . proceeding, or in the 
institution of, or during the course of, and as 
a part of, a judicial .proceeding in which he 
participates as . counsel; if it has some 
relation thereto::-

Page 4 

Comment a states: "The privilege stated in 
this Section is based upon a public policy of 
securing to attorneys as officers of the court 
the utmost freedom in their efforts to secure 
justice for their clients. Therefore the 
privilege is absolute." 
Comment d further provides: "The 
institution of a judicial proceeding includes 
all pleadings and affidavits necessary to set 
the judicial macbihery· in motion. The 
conduct of the litigation includes the 
examination and cross.:examination of · 
witnesses, comments upon the evidence and 
arguments both oral and written· upon the 
evidence, whether made to court or jury." 

FN7 Somewhat apropos. to this case is a 
commerit. from the Restatement of Torts, 
supra. section 675, page 448, that reads as 
follows: "d. Points of difference between . 
criminal · and civil proceedings. In .one 
particular a private· prosecutor's reasonable 
belief in the guilt of the accused differs from 
the reasonable belief of one who initiates 
private civil proceedings against:another. A 
private ·prosecutor does not have reasonable 
grounds for believing: that the accused has 
conducted himself in a particular mariner, if 
he merely entertains a: suspicion even though 
he reasonably believes it may be verified 
upon further investigation (see Comment c 
on·§ 662). On the other. hand/where· the . 
proceedings are .civil, it is enough ·that the 
person initiating them .believes that he cati 
establish the existence of sucb facts •to the 
satisfaction of the court and jury. In·-R word, 
the initiator ofptivate civil proceedings need 
not have the same degree of certainty as to 
the relevant facts which is required of a 
private prosecutor of criminal proceedings. · 
In many. cases civil. proceedings, to be 
effective, must· be begun before the relevant 
facts can be ascertained to any degree of 
certainty. To . put · the initiator of such 
proceedings to a greater risk of liability 
would put an undesirable burden.upon those 
whose rights cannot be otherwise effectively 
enforced." 

We do not mean to say; or even imply, that attorneys 
can show a complete disregard for the rights of a 
prospective defendant. The law is to the contrary. In 
Tool Research & Jl11¢.neeri11g Com. y.-He11igsan. 46 
Cal.Ano.3d 675 [120 Cli.l.Rptr. 291), plaintiffs
appellants, successful defendants in a lawsuit brought 
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against them by Southwestern, sued Southwestern's 
attorney, Henigson, and his law firm for malicious 
prosecution. The court stated on pages 683-684: 
"Appellants do not contend that evidence supporting 
Southwestern's claim against them was absent or that 
respondents' performance as lawyers was inadequate. 

· Rather, they argue that respondents were required to 
weigh the evidence *924 for and against their clients 
and to proceed· with their representation only if 
convinced that the trier of fact would accept the 
evidence in favor of the cause they represented. The 
argument · is groundless. It is the attorney's 
reasonable and honest belief that his client has a 
tenable _claim that is the attorney's probable cause for 
representation [FN[8]] [citations], and not the 
attorney's conviction that his client must prevail. The 
attorney is not an· insurer to his client's adversary that 
his client will win in litigation. Rather, he has a duty 
'to represent his client zealously ... [seeking] any 
lawful objective through legally pennissible means ... 
[and presenting] for adjudication any lawful claim, 
issue, or defense.' (A.B.A. · Code of Professional 
Responsibility, EC 7-1, DR 7-IOl(A)(l), discussed in 
I Witkin, Cal. Procedure (2d ed.) Attorneys, § 239.) 
So long as the attorney does not abuse that duty by 
prosecuting a claim which a reasonable lawyer 
would not regard as tenable or by unreasonably 
neglecting to investigate the facts and law in making 
his determination to proceed, his client's adversary 
has no right to assert malicious prosecution against 
the .. attorney if the lawyer's efforts prove 
\111SUccessful. 11 (Italics added.) 

FN8J Biisiness and "i>rcifessions Code. 
section 6068, in pertinent part, is as follows: 
"It is the duty of an attorney: ... (c) To 
counsel or rilaintain such actions, 
proceedings or defenses only as appear to 
him legal or just, except the defense of a 
person charged with a public offense." 

Although the attorneys prevailed in the above case 
because they acted with probable cause, the court 
correctly states that a cause of action for malicious 
prosecution exists if the attorney prosecutes a claim 
which a reasonable lawyer would not regard as 
tenable or proceeds with the action by unreasonably 
neglecting to investigate the facts and the law. This in 
substance is the gist of Norton's cause of action 

· against attorneys. Norton specifically declined to 
amend his complaint to include attorneys in the first 
cause of action (malicious prosecution); therefore, the 
court was correct in sustaining the demurrer without 
leave to amend. 

Pages 

The judgment (order of dismissal) is affirmed. 

Stephens, Acting P. J., and Ashby, J., concurred. 

A petition for a rehearing was denied July 31, 1975, 
and appellant's petition for a hearing by the Supreme 
Court was denied September 10, 1975. *925 

Cal.App.2.Dist., 1975. 

Norton v. Hines 

END OF DOCUMENT 
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Court of Appeal, Second District, Division 6 . . , 
California... 

In re Todd Lee !CINNAMON, on Habeas Corpus. 
No. B182713. . 

Oct. 11, 2005. 

· Background: After imposition, on remand ui:i<in 
reversal of sentence, of consecµtive sentences for 
petitioner's· convictions for· attempted murder and 
robbery, petitioner sought appointment of counsel for 
purpose of obtaining forerisic deoxyribonucleic acid 
(DNA) testing as to his conviction of attempted 
murder. The Superior Court, Ventura County, No. 
CR45855-A, Arturo Gutierrez, J., denied request. 
Petitioner sought writ· of mandate. 

Holding: · Treating petition as one for habeas 
corpuil, the Court of Appeal, Yegan, J., held that trial 
court had no discretion to deny indigent defendant's 
request for counsel. 
Petition granted. 

Wf:Bt Headnotes 

LU Habeas Corpus <8:=>823 
197k823 Most Cited Cases 
In habeas corpus proceeding to determine whether 
petitioner was entitled to appointment of counsel for 

·· purpose of obtaining forensic deoxyribonucleic acid 
(DNA) testing as to his conviction of attempted 
~urder, ·the Court of Appeal would talce judicial 
notice of the record and opinion filed in appeal and of 
the superior court file. West's Ann.Cnl.Evid,Code § 
§ 452, !12.; West's Ann.Cal.Penal Code § 1405. 

ill. C~imlnal Law ~1590 
110kl590 Most Cited Casf:B 

ill. Criminal Law ~1602 
l!Okl602 Most Cited Cases 
Under statute allowing persons convicted of felonies 
to move for forensic deoxyribonucleic acid (DNA) 
testing, trial court had no· discretion to deny request 
of indigent petitioner, convicted of attempted murder, 
for appointment of counsel for purpose of obtaining 
DNA testing, where petitioner's request included 
required infonnation and coilnsel had not previously 
been 
appointed for obtaining testing. West's 
Ann.Cal.Penal Code§ 1405. 

See ii lr'.!tkin &' Epsiein, Cal. Criminal Law (3d ed. 
20001 Introduction to Criminal Procedure. r 53. 

ill Statutes €=i18.(I) 
361kl81(1) Most Cited Cases 

ill S_ta µites €=:! 184 
. 36 lk184 Most Cited Cases . 
In construing a statutory amendment, the court's role 
is to ascertain the Legislature's intent so as· to 
effectuate the purpose of the law. 

ill Statutes ~188 
361kl88 Most Cited Cases 
In determining legislative intent, the court begins 
with the language <if the statute itself, that is, it lopks 
first to the words the Legislature used, giving them 
their usual and ordinary meaning. 

.lfil Statutes ~188 
361k188 Most Cited Cases 

.lfil Statutes· €=i212. 7 
36lk212.7 Most Cited. Cases 
If tliere is· lio"alnbignity in the langtiage of a· statute, 
the Legislature is· presumed· tO have mearit what:it 
said; and the plain meaning <if the language governs: 

lfil ~tatutes €:=>183 
361k183 Most Cited Cases 

. . ' . . ' 

lfil Statutes €::=>189 
361kl89 Most Cited' Cases 
The i.ge of a stiifute should not be given a literal 
meaning' if doing 'so . wouid result in absurd 
consequeri:cf:B that the Legislatul:e did not intend; to 
this extent, therefore, inte11t prevail)! pver the lett..ei; of 
the law and the letter will be read in accordance With 
th~ S?i11t of the ena~fui~nt. . · · ' 

mstatutes.~2i7.3. ' 
361k2J 7.3 Most Cited Cases , . , . 
In determining l~gis\ati.ve. intent, cptµiS may consider 
bill analyses . prepared by the staff of legislative 
committees. ·. · · ·· · .,,,., 

. lfil t)
0

tatu!es ~2t1.3 
36lk217.3 Most Cited.Cases 

. In determining legislative intent of a statute, courts 
may consider a senate floor analysis. 

@ 2006·Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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**803. *318 California Appellate Project, under 
appointment by the Court of Appeal, Jonathan B. 
Steiner and Richard B. Lennon. Los Angeles, for 
Petitioner. · 

Gregorv D. Totten. District Attorney, County of· 
Ventura and Michael D. Schwrirtz. Senior Deput)i 
District Attorney, for Respondent 

*319 YEGAN, J. 

. Petitioner, Todd Lee !Gnnamon, seeks the 
appointment of counsel for the purpose of obtaining 
forensic deoxyribonucleic acid (DNA) testing as to 
his conviction of attempted murder. Petitioner relies 
on Penal Code section 1405 . ...Ifllll We accept the 
concession by the District Attorney of the County of 
Ventura that petitioner is entitled to the relief sought · 
in the petition. 

FN 1. All statutory references are to the 
Penal Code unless otherwiBe stated. 

.:·• · Factual and Procedural Background 
After· ·a . court trial, petitioner was convicted of 
attempted murder (§ § 187, subd. (a), 664), fust 
degree residential robbery (§ § 2H, 212.5, subd. 
(a)), receiving ptolen property (§ 496, subd. (a)), and 
grand.tjieft ofa firearm.(§ 487, subd. (d).) The .trial 

. cowt found true allegations that Kinnamon:· (1) had 
personally used a deadly or dangerous weapon (a 
knife) .in the comqrission of the' attempted murder and 

· robbery (§ 12022, subd. (b)); (2) had personally 
-· inflicted great bodily injury in the cominiasion ~f the 

attempted murder (§ 12022.7); (3) had. been 
previously convicted of two serious or . violent 
felonies within the meaning of California's "Three 
Strikes Law"(§ § 667, subds. (b)-(i), 1170.12); and 
(4) had been previously convicted of ·two serious 
felonies within the meaning . of section 667, 
subdivision (a). **804 Petitioner was sentenced to 
prison for ·81 years to life. 

ill Petitioner appealed. In an unpublished opinion 
filed on May 31, 2000, we concluded that the trial 
cowt· bad· erred in determining thatit .was required to 
impose consecutive prison terms for the attempted 
murder and robbery. We remanded the matter with 
directions that the trial court exercise its discretion 
whether to impose concurrent or. consecutive terms 
for these offenses. In all other respects, the judgment 
was affirmed. (People v. Kinnamon. Bl34227 '(filed 
5-11-2000); opinion by Perren, J., Gilbert, P.J., 
Yegan, I. concurring.) ~ On remand;· the trial 
court reimposed the original sentence. It ordered that 

the terms for attempted murder and robbery be served 
coDBecutively. · 

FN2. Pursuant to Evidence Code sections 
452; subdivision (d), and 459, subdivision 
(a), we take judicial notice of the record. on 
appeal and opinion filed in B134227. We 
also take judicial notice of the superior cqurt 
file (CR45855A). 

In April 2005 petitioner filed a request in the trial 
court for the appointment of counsel to prepare a 
motion for DNA testing pursuant to section i405. In 
the request petitioner stated that he was not the 
perpetrator of the attempted *320 murder, that DNA 
testing is relevant to his assertion of innocence, and 
that counsel had not previously been appointed under . 
section 1405. · 

The trial court denied the motion in a minute order 
without · setting forth any reason for the. denial. .. 
Petitioner then filed. a petition for a writ of mandate') 
in this court Petitioner alleged that DNA testing,was · 
necessary to prove that his codefendant, Starla Baker, 
had comrnitted,the attempted murder,· 

We treated the. petition as a petition for a ~t of) 
habeas corpus. We ordered the Director of the 
California Department of Corrections to show cause 
why a Writ of habeas corpus should not issue granting 
the reqUested relief. · 

The District Attorney of the County of Ventura 
re8p6nded to tiie order to show. cause, ' Ill' : its . 
response, the district attorney stated: "[W]e concede · 
that petitioner is entitled to the relief sought in the 
petition, i.e., appointment of counsel pursuant to 
Pelllll Code section 1405, subdivision (b)(l), to 
prepare a petition for DNA testing. (We do not 
concede that petitioner is entitled to the DNA testing 
itself.)'' 

The. Trial Court Did Not Have Di.Ycretion To Deny 
Petitioner's Motion For The · 

Appointment OfCounse./ 
ill Section 1405, subdivision (al, .allows the filing of 
a motion for DNA testing by ''[~] person who was. 
convicted of a felony and ·is. currently serving a term 
of imprisonment ... " Section .1405 was originally 
enacted in 2000 .by Senate Bill No. 1342 (hereafter 
SB 1342). (Stats.2000, c, 821, .§_ 1.) Then, section 
1405 reqlifred'the coi.irt'"to ·a:ppoini counsel for the 
convicted person who brings a motion under this 
section if that person is indigent.'' (Id., former subd. 
(c).) Pursuant to this language, an indigent. convicted 
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person arguably was not entitled to the appointment 
of counsel until after the filing of a motion for DNA 
testing. In the. motion the convicted person must,· 
inter alia, "[ejxplain, in light of all the evidence, how 
the requested DNA testing would raise a reasonable 
probability that the convicted person's verdict or 
sentence would be more favorable if the results of 

·DNA testing had been available at the time of 
conviction." (Id., subd. (c)(l)(B).) 

Section 1405 was amended in 2001 by Senate Bill 
No. 83 (hereafter SB "83). (Stats.2001, c. 943, .§_1.) 
Pursuant to the amendment, an indigent convicted 
person ""805 need not file. a motion. for DNA testing 
to be entitled to the appointment of counsel. As *321 
amended, section 1405 provides: "An indigent 
convicted person may request appointment of counsel 
to prepare a motion under this section by sending· a 
written request to the court. The request shall include 
tlie person1s ·statement that he or .she was not the 
perpetrator of the crime and that DNA testing is 
relevant' to his or ·her· assertion .. of innocence; The 
request Rlao ahall include the person's statement as to 
whether he or she previolisly ·hair had counsel 
appointed under this.section." (Id.; subd. (b)(I).) If 
the court finds that (1) the person is indigent, (2) the 
request includes the required 'information.; and (3) 
counsel has not previously been appointed under 
section 1405. then "the court shall appoint counsel to 
investigate and, if appropriate, to file a motion · for 
DNA testing under this section and to represent the 
person solely for' the purpose of obtaining DNA 
testing under this section." (Id., suhd. (b)(3)(A).) If 
counsel has previously been appointed, "the court 
may, in its discretion," again appoint counsel for the 
purpose of obtaining DNA testing. (Id., subd. 
(b)(3)(B).) 

[3 ][ 4 ][5) ln construing the 2001 amendment of 
section 1405. "[u]ur role : .. is to ascertain-· the 
Legislature's intent so as to effectuate the pmpose of 
the law." (In re Reeves (2005) 35 Cal.4th 765. 770. 
28 Cal.Rutr.3d 4. 110 P.3d 1218.) "In determining 
such intent, we begin with the language of the statute 
itself. [Citation.) That is, we look first to the words 

. the Legislature used; giving them' their usual and 
ordiruiry meaning. [Citation. j 'If ·'there is no 
ambiguity in the 'language of the· statute, ·"then the 
Legislature· is presumed to have meant what it said; 
and the plain meaning of the language governs." ' 
[Citation.]" (People v. Suber'ior· ·Court fZamudiO) 
(2000) 23 Cal.4th J83, 192, 96 Cal.Rotr.2d 463. 999 
P.2d 686.l 

The language of the 2001 amendment is 

unsmbiguous. The court must appoint counsel for an 
indigent .convicted person if the person's request 
includes the . required infonnatiol'.I, provided that 
counsel has not previously been appointed for the 

. ptirpose of obtaining DNA testing. The required 
information does not include a theoretical or factual 
showing cif the r~levance of DNA testing. . A 
statement that DNA testing is relevant suffices. · The 
appointment of . counsel ·is discretionary only .if 
counsel has been previously appointed under section 
1405. 

{fil'.However, "it is settled that ihe language of a 
statute should: not be given a literal meaning if doing 
so would result in absurd consequences that the 
Legislature did not· intend. To this extent, therefore, 
intent prevails over the letter of the law and the letter 
will be read in accordance with the spirit of the 
enactment. [Citation.]" (In re Michele D. (2002) 29 
Cal.4th 600. 606, 128 Cal.Rntr.2d 92. 59 P .3d 164.) 

ill *322 In determining legislative intent, we may 
consider bill analyses prepared by the staff of 
legislative committees. (People v. Benson (1998) 18 
Cal.4th 24. 34. fn. 6. 74 Cal.Rptr.2d '294.'954 P :1d 
2.21..1 An analysis of SB 83 by the staff of the Senate 
Committee on Public Safety states: "The purpose'i:>f 
this bill is to allow for the appointnient of counsel 

·prior to the filing of a niotion· for ·post"conviction 
DNA' teStfug .... " (Sen. Com. on Public ·Safety, 
Analysis of Sen. Bill No. 83 (2001-2002 Reg; Sess.) 
as amended May 1, 2001, p: L} The bill ·analysis 
observes: "When SB 1342 ... was negotlated and 
then passed the Legislature last year there were 
discussions about making sure that the' ·people 
bringing the motion had counsel even if they were 
indigent. That bill provided that counsel should be 
appointed after the **806 person had brought a 
motion. What has become apparent since the bill 
took effect on January 1, 2001 is that it would 'be 
more efficient and. equitable to appoint counsel at ·an 
earlier point in the process since many inmates do not 
have the ability to adequately file motions .. :. ['\! ]. . ... 
['\! ] This bill will provide for the appointment of -
counsel before durinLand §i.l;ti{ the moti.gri is fil~d so 
tliat valid. craims are not dismissed 'becauile ail 
indigetit ·person did not have the ability to· file a 
proper motion. This should also help reduce the 
court's time because it is .Jess likely that>iilcomplete or 
frivolous motions will be filed." (Id., at pp. 3"5 .) 
The analysis notes that the author of the bill· stated: 

· "[E]arly . appointment of counsel will help to 
streamline the process and ensure that frivolous or ill
prepared requests for DNA testing ·do not clog the 
courts and drain precious resources. This bill makes 
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clear that counsel shall be provided for indigent 
inmates to investigate and prepai·e the motion, and 
litigate the motion to completion." (Id., atp. 3.) 

The bill analysis shows that, the appropriateness of 
filing a motion for DNA testing is not to be 
detennined when an inmate requests the appointment 
of counsel to prepare such a motion. The Legislature 
intended that this determination should be made by 
counael after an investigation. The 2001 amendment 
provides that "the court shall appoint counsel to 
investigate and, if appropriate, to file a motion for 
DNA testing .... " (§ 1405. subd. Cbll3l<Bl. italics 
added.) The Legislature anticipated that, by requiring 
the appointment of counsel before the filing of the 
motion, it would help ensiire that · inappropriate 
motions would not be filed. 

. Ifil In determining legisiati~e intent, we -may aiso 
consider a senate floor analysis. Ueyne y. Superior 
Court (20051 35 Cal.4th 935. 948, 28 Cal.Rptr.3d 
685. 111 P .3d 954;) A senate floor analysis of SB 83 
.staieii.~that it "[r]equires the court to appoint. counsel 
,to · illvestigate and, if appropriate, file a motion for 
post~ccinviction DNA testing if the convicted person 
is. indigent, the request contains the required 
inforiD.ation, and counsel. has -not been· previously 
*323 appointed. The appointment is discretionary if 
·counsel bas been previously appointed." (Sen. Rules 
Coin., Off. of Sen. Floor Analyses, Analysis of Sen. 
Bill No. 81 (2001-2002 Reg. Seas.) as amended Sept. 
1:2; 2001, p. 3.) The senate floor analysis shows that 
th·e, Legislature intended that the appointment of 
cobniel be mandatory if an indigent convfoted 
person's request contains the required information 
and counsel has not been previously appointed under 
section 1405. In such circwnstances, there is no 
discretion to be exercised. 

Thus, .the legislative intent comports with the plain 
meaning of the language of the 2001 amendment of 
sectirn1 1405. Accordingly, it would be inappropriate · 
for this court to add language giving the trial court 
discretion to deny an indigent person's request for the 
appointment of counsel when the request contains the 

·required information and counsel has not been 
previ9usly appointed undier section 1405. As we 
noted in People v. Buena Vista Mines. Inc. (1996) 48 
Cal.App.4th 1030, 1034. 56 Cal.Rptr.2d 21. "This 
court is loathe to construe a statute which has the 
effect of 'adding' or 'subtracting' language. [Citation.] 

We are compelled to add language only in 
extreme cases where, as a matter of law, we are 
convinced that the Legislature, through inadvertence, 
failed to utilize the word .or. words which . give 

purpose to its pronouncements. [Citation.]" 

Petitioner's request for the appointment of counsel 
_ met the statutory criteria mandating that his request 
be granted. It is **807 undisputed that petitioner is 
indigent. In the request he alleged that he was not the 
perpetrator of the attempted murder . arid that DNA 
testing is relevant to biS assertion of innocence. He 
also alleged that counsel had not been previously 
appointed under section 1405. Our review of the 
superior court file supports this allegation .. · Pursuant 
to the letter of section 1405, the trial court did not 
have discretion to deny . petitioner's request for the 
appointment of counsel solely for the puiposes of 
section 1405. 

A Suggestion 'to the Legislature 
Cases are legion indicating that the courts do not 

judge the wisdom of a statute. That, however, does 
not mean that we are without power to suggest to the 
Legislature, in an attempt to remedy a perceived 
problem, that the sweep of its language is too broad. 
(See Meritp/an Ins. Co. v. Woo/Lum Cl975) 52 
Cal.App.3d 167, 176, 123 Cal.Rptr. 613; see also 
Dabney v. Dabnev (2002) 104 Cal.App.4th 379. 385, 
127 Cal.Rptr.2d 917. concurring opinion of Yegan, 
J.; Witkin, Manual on Appellate Collrt Opinions 
(1977) § 88, pp. 160-162.) By reason of the 2001 
amendment of section 1405. each and every person 
incarcerated in . state prison is entitled to. the 
appointment of *324 counsel if he or she just drafts a 
request akin to the one drafted by petitioner herein. 
(See Appendix A.) The prisoner's offense need have 
nothing to ·do with-blood, hair, or the like. For 
example, a recidivist forger in state prison is now 
entitled to the appointment of ·counsel if he or she 
requests the appointment of counsel in a manner· akin 
to the petitioner's request. The lax statutory standard 
will result in a wasteful expenditure of time and 
money where appointed counsel does not file a 
motion because it is not "appropriate." 

The facts of the instant case have at least something 
to do with blood although we have no idea just how 
this may aid petitioner. In our previous opinion in 
the appeal from . the judgment of conviction, we 
·summarized the facts as follows: · 

"In January 1999, Kinnamon and -his friend Starla 
Baker went to an office in Ventura. While 
Kinnamon was inside, Baker stole a car. When 
Kinnamon came out of the office, he got into the 
stolen car .and drove off with Baker. Later, 
Kinnamon placed false license plates on the stolen 
car. In February 4, 1999, Kinnamon and Baker 
drove to .the home of ~ichael Steven. Kinnam.on 
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wanted to get money from Steven's wife and also 
knew that Steven kept guns in a safe in the house. 
When Michael Steven told Kinnamon and Baker 
that his wife was not home,' Kinnamon demanded 
that Steven open his safe. Steven refused and 
Kinnamon. physically attacked him. During their 
fight, Kinnamon continued to demand that Steven 
open the safe. At the same time, Baker grabbed 
items of property which were in the house. Then, 
Kinnamon stabbed Steven with a knife nine times.· 
Steven collapsed after the stabbing, and Kinnamon 
ran out of the house. Thinking Steven was dead, 
Kinnamon returned to the house and stole more 
property." 

Our first opinion did not recite, but the record shows: 
(1) the victim, Michael Steven, positively identified 
petitioner as the only person who .had attacked and 
stabbed him; (2) Starla Baker testified that she had 
tried to ·stop petitioner from'stabbing Steven and "got 
cut in the process"; (3) petitioner told the police that 
Steven had stabbed Baker in the arm; and (4) after 
advisement and waiver of his constitutional rights 
(Miranda JI, Arizo1w. (1966) 384 U.S. 436, 86 S.Ct. 
1602, 16 L.Ed.2d 694) petitioner admitted that he 
entered Steven's house to take his guns,. that "it made 
**808 him mad when he [Steven] stabbed his old 
lady (Baker] and he said 'I'd kill him again.' He 
[Steven] deserved to die.'' In view of these facts, 
even if a blood sample were collected and preserved 
and tied to Starla Baker by DNA testing, how would 
the test results "raise a reasonable probability that, in 
light of all the evidence, [petitioner's] verdict or 
sentence would have been more favorable if the 
results of DNA testing had been available at the time 
of conviction"? (§ 1405, subd. (f)(5);) Based on the 
testimony of Baker and petitioner, one would have 
expected to find Baker's blood at the crime scene. · 

"325 We have elaborated on our ,prior opinion to 
illustrate that the instant request is the start of a ".wild 
goose chase" that will, in all probability, lead to 
absolutely nothing. In another context, we have said: 
"Somewhere along the line, litigation must cease.'' 
(lit re Man·iage o(Cl·ook (1992) 2 Cal.App.4th 1606. 
1613. 3 Cal.Rptr.2d 905.) Petitioner's judgment is 
long final and there is something to be said for the 
sanctity of final judgments. The State of California 
bas a "powerful interest in the finality of its 
judgments. This interest is particularly strong in 
criminal cases, for ' [w]ithout finality, the criminal 
law is deprived of' much of its deterrent effect.' 
[Citations.]" Un re Harris (1993) 5 Cal.4th 813. 831. 
21 Cal.Rptr.2d 373. 855 P .2d 3 91.) In light of the 
deference owed to final judgments, at the very least 

prisoners should be required to make some showing 
that DNA evidence ·would raise a reasonable 
probability of more favorable treatment in the trial . 
court before counsel is appointed. This is the original 
purport of section 1405 before Senate Bill 83 was 
enacted in 2001. (See, ante, p. 804.) 

The Legislature has apparently made a value 
judgment that prisoners such as petitioner should 
have counsel appointed to investigate and, if 
appropriate, file a ·motion for DNA testing. The 
Legislature has given such prisoners more rights than 
a person filing a petition for extraordinary relief, who 
is not entitled to appointed counsel as a matter of 
right. (E.g., People v. Shipman (19651 62 Cal.2d 226. 
232. 42· Cal.Rptr. 1, 397 P .2d 993: see also People v. 
Chavez 243 Cal.App.2d 761, 767, 52 Cal.Rptr. 633.) 
To be sure, there have been instances where DNA 
evidence has exonerated a convicted prisoner, and 
these cases have been sensationalized in the press. 
However, the vast majority 'of prisoners are in fact 
guilty and have been convicted and · sentenced 
consistent. with the full panoply of constitutional and 
statutory safeguards; Such prisoners have one 
traditional appeal as a matter of. right and an 
unfettered ability to file petitions for extraordinary 
relief in the trial and appellate courts. In our view, 
these safeguards are sufficient to insure that a truly 
innocent person is not unjustly convicted or 
sentenced. In the rare case where DNA evidence 
may exonerate a prisoner or reduce the prisoner's 
sentence, it is nottoo much to ask thst he or she make 
some showing to . that effect before coilnsel is 
appointed. . 

In enacting the 2001 amendment of section 1405, the 
Legislature "apparently succumbed to the discredited 
'ideal of perfectibility' which is 'the concept that with 
the expenditure of sufficient time, patience, energy, 
and money it. is possible eventually to achieve perfect 
justice in all legal process.' Such a 'noble ideal has 
consistently spawned results that can only be 
described as pandemoniac' in our criminal justice 
system." (Jn re Pr'att (1980) 112 Cal.App.3d 795. 
890, fn. 45. l 70 Cal.Rntr. 80. quoting from Fleming, 
The Price of Perfect Justice (1974) p. 3.) 

*326 Disposition 
The petition for writ of habeas corpus is granted. 
The superior colirt is directed to *"'809 vacate its 

· order denying petitioner's request for the appointment 
of counsel pursuant to section 1405 and enter a new 
order appointing counsel solely for the purpose of (1) 
investigating the appropriateness of DNA testing as 
to petitioner's conviction of attempted murder; (2) 
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filing a motion for DNA testing if counsel's 
investigation reveals that such testing is appropriate. 
The order to show cause, having served ita purpose, 
is discharged. · 

We concur: GILBERT, P.J., and COFFEE. J .. 

**810 

© 2006 Thomson/West.·No Claim to Orig:· u,s. Govt'Works .. 

401 



34 Cal.Rptr.3d 802 
133 Cal.App:4th 316, 34 Cal.Rptr.3d 802 05 Cal . · . . . Page 7 
(Cite as: 133 Cal.App.4th 316, 34 Cnl.Rptr.3d·8~~1y Op. Serv. 8939, 2005 Daily Journal D.A.R. 12,193 

1 ~p in. ff{,..,i1,,,_,J /w,>pz.SI' . 

z ,?.,,.. ~· / :1' · '- RECEIVED Vl,lllllt.IP.A SifFiitJilOI! l'OUR'f 

3 f~c · ~. i::.,P ·. APR 08 !lk'S 
Q I.(;' I.if»" 'iltl'J 

s t "'"'""'f'".1 "'"' 'iJ.r3'!•1'Jf''/. 
6 

7 ~.o J l(.,,~, ... ~.J ' 

" I 
t Vf#frl,lf i'l".v~ f s.-,,;.,.,;,,.,,, ~ ...... ,... 

.lll 

111 r:. -:& "' f tl "' $ r 

~,, .. , ... '.[ 
r· 1 1~,t~~r) 

APR 08 was ' 

c::""•.::. •t:'-'v~ g~.s-~r> 
ru+i C>-1\J '10 ,< <1.> ~,,,.,&?'" 

a ........ '... "'"' ,w I!,,. ..... ~ 
/\/PS'~,~ (tJ l).'4,(\ M~ts~ 

I( ; ol .Al "' "'l).J ~ "1 ~.11( I~ 2:J 
1-\oNf ... \o1C: 

~ ·• s. eo'"(r 'T, 

iT~DlrS' K't:l'.l 1 w. 

J.4 .R i 1~ 1 . -ru. Rppo<oAI t°ot..\ N£C:.I ""'" ""Tiie- · !). ,.J. A . 
15 mo+ioN v ..... · fl~Ni<'\I t:o.rlc J«? tA) -t1t111-r 

l6 

17 

!.B 

ao 

""" /VQ7 '7"//F 

f'e,.P~""r"fc;i~ \IJ "j(,:i;. SAl°t:> r:_,.':t11.<.. A''°'O 

77/r'!"T D. "''A ~$7'..Vj ·, s. R.er.:~l"IMT Tb, 1"')1 
a.,.s"c.r+ta,.,i o.i:. "Z'wl'Jc:-ccNc:G, ~ H"'"c. NOT 

11"\ Ca fr(../~.lil.4 &.11 e()w~sel .4pfo;i..J+r:..D 
u "e.e~ +i...: s. S ~c4-r6r-J • 771<..r/;,rG :r' ;,~ /1$/(i~, 
fr""t oP. li!c.1;-=-r ~.;g-"1 -,p,·s t:!'ouf"f' -r$ Irr,.."' r" 
71.''6 IYJaf:oAI. n,.L '4fi1o1r.Jr~N1' of C'bVJJ''ft.' 
"'lo , ~,'/~ l""fo+··~ttJ 

1 
FOL /?fllfi/ Co~(:, 1¥~ 

I). AJ. II ~s!i'NJ 

END OF DOCUMENT 

© 2006 ThomsoDIWest. No Claim to Orig. U.S. Govt. Works. 

402 



e. 

e. 

\N'~w. 
.. ~ . 

14 Cal.4th 580 . . Page 1 
14 Cal.4th 580, 14 Cal.4th 1282D, 9.27 P.2d 310, 59 Cal.Rptr.2d 200, 96 Cal. Daily Op. Serv. 9329, 96 Daily 
Journal D.A.R. 15,370 · 
(Cite as: 14 Cal.4th 580) · 

. THE PEOPLE, Plaintiff and Appellant, 
v. 

. GORDON EUBANKS et al., Defendants and 
Respondents. 

[Modification. [FN~l of opinion (14 Cal.4th 580; 
59 cal.Rptr.2d 200, 927 P.2d 

310).] 

FN• This modification requires movement 
of text affecting pages 592-600 of the bound 
volume report. 

No; 8049490. 

Supreme Court of California 

Feb 26, 1997. 
THE COURT. 

The opinion ·herein, filed ·December 23 1996 
appearing:at 14 Cal.4th 580. ia .modified as follows: 

1 

In footnote 4, on page 592 (typed opn. at pp. 13-14], 
the"last sentence of the· second paragraph beginning 
"We· express no view" and ending "under section 
995.":ia deleted in its ·entirety, and in its place is 
inserted 'the following: "We expressly reserve the 
question · ·whether availability of a remedy under 
section· 995 was affected by the addition of section 
1424 and thus express no opinion here regarding 
what standard would govern motions brought under 
section 99 5." 

. This modification does not affect the judgment. 

. THE PEOPLE, Plaintifi"and Appellant, 
v. 

GORDON EUBANKS et al., Defendants and 
Respondents. 
No. 8049490. 

Dec 23, 1996, 
SUMMARY· 

·Two men were charged with 'felonies invol~ing the 
alleged theft of'trade •secrets from a company that 
developed computer programs. During pretrial _ 
proceedings, ·defendants learned that the company 

_1"..·•I• 

had contributed about' $13,000 to the cost of the 
district attorney's investigation. The trial court 
granted defendants' motion to disqUalify, or "r!;p{ige,ii 
the entire office of the district attorney, finding that 

. the company's financial assistance created. a conili~t 
of interest for the prosecutor, within the meanii:tg of 
Pen.' Code, § 1424. (Superior Court of Santa·.Cruz 
County, Nos. QR.6748 and cR.6749, William .M 
Kelsay, Judge.) The !;:ourt of Appeal, Six~ DJst., No. 
HOll 751, reversed the recusal order, concluding that 
any conflict was insufficiently grave. tci. justify 
recusal. · · 

The_ Supreme Court transferred the cause to . the 
Court of Appeal with directions to vacate iiS.previ~.u~ 
judgment and dismiss the appeal llB moo( The court 
held that although the trial court did not' err in 
concl_uding that the company's finan~ial aesistance 
creat~d a conflict of interest for the. prosecutor, i.e., it 
evidenced a reasonable possibility that the prosecutor 
might not have exercised his discretionary functions 
in an evenhanded manner, the .trial co1.1rt erred in 
failing to apply the second part of .the. test. ·for 
disqualification set,out in Pen. Code,§ 1424, that is, 
whether the resulting conflict Wll!l so grave as to 
make fair treatment of the defen.dants in.all stages of · 
the criminaJ proceedings unlikely if the district · 

· attorney were not recused. However, the court .Jleld 
· that the Court of ]\.ppeal erred in deiermiillng that, 

assuming a conflict existed, it was not, llB a matter" of 
law, grave enough to justify recusal. It coUtd not b~ 
sai4 that. had the trial court addressed the second part 
of the test for disqualification, it would have abused 
its discretion . in finding the coiifilct djsabling. 
(Opinion by Werdegar, J., with George, C. J., Mosk, 
Kennard, Baxter, Ch.in; and .BroWn, JJ., concilrring . 

. Concurring opinion by George, c;:. J., with Mos!~ J ., 
concurring.) *581 · 

HEAD NOTES 

ClaBsified to California Digest of Official ~~I'\s . 

W DiStrict and Municipal Attorneys § 2~~Powers 
and Duties-,Prosecutorial Discretion. ·'. · · 
In California, all criminal prosectitiorui ,. are 
con.ducted in the name of.~e People of the Staie of 
California and by their authority (Gov. Code,'§. 100, 
subd. (b)). California law does not authorize private 
prosecutions. Instead, the prosecution of criminal 
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offenses on · behalf of the People is the sole 
responsibility of the public prosecutor, who 
ordinanly has sole discretion to determine whom to 
charge, what <;barges to file and pursue, and what 
punishment to seek.·· No private citizen, however 
personally aggrieved, may iiistitute criminal 
prqceedings indepeiidently, ·a:nd the ptci~ecutor's own 
discretion . is nof subject to judicial control at the 
behest of persons other than the accused. 

CD Disirict and. MuitlCipal Attorneys § 1-Recusal-
Statuto'ry Grouridsc- Co)lflict of lJJ.terest Rendering 
Fair Tri~! Unlikeiy--Nature of Disqualifying Conflict. 
Urider Pen. Code. § · 1424. which establishes both 

ptoceiiuriil and substantive requirements for a motion 
to disqualify, or "recuse," the district attorney, such a 
motion must not be granted unless the evidence 
shows that a conflict ·of mterest exists such ils would 
reildei"it unlikely that the defendant would· receiite a 
fair·triai. By its term8, § · 14:i4 allows recusal if the 
conflict of interest is so grave as to iliake a fair trial 
uitlikely'. The 'language of the statute establishes a 
two,part test: '('i) .is there a conflict of interest and (2) 
is the' 'corifl.ict so severe as to disqualify the' district . 
attorney from 'acting. Thus; 'while a coh.tlict exists 
whenever tJ:iere is a ·reasonable' possibility that the 
district attorney's · office may not exercise its 
discretionary function in an eveiihailded manner, the 
conflid is .disabling only if it is sci grave as to render 
it unlikely that defendli.rit will receive fair treatment 
during alf portions 'Of the·'. ·c:iirilirial proceedings. 
Further, whether . the· prosecutor's conflict' is 
chiiracteriied a.ii iicfualor oiiliapparent, the potential 
for pfejudice to the defendant-the likelihood that the 
defendant will not receive Ii· fair trial-must be real, 
nof merely apparent, and must rise to the'level of a 
likelihood . of unfiiirness. Thus, the statute does not 
alloii-'°'disqua!ification mereiy' because the district 
attofuey's further · participation · iti: tlie prosecution 
wotild be· uni;eemly, ·would appear' iriiproper, or 
would. tend to reduce public confiaence in the 
impartiality and integrity of the criminal justice 
system. 

Q) District and Municipal Attorneys § 1--Recusal--
Review: · ·: · · · · 
Jn reviewing the denial of a motion to · requse a 
district attorney, ihe fole _of *582 the appellate court 
is to determine whetller there is substaiitiiil evidence 
to support the trial coi.iftls factual findings and, based 
on those fmdings, whether the trial. court abused its 
disi:retiori in deriying the motion. 

(1). Appellate Review § 142~Review--Disciretion of 

Trial Court--Limitations. 
The discretion of a trial court is subject . to the 

limitations of legal principles governing the subject 
of its action. 

· ill District and Municipal Attorneys § 1-Recusal-
Two-part Statutory Test-Conflict· of Interest-
Gravity· of Conflict Rendering Fair Trial Unlikely-
Payment by Victim for. Expenses of Criminal 
Investigation. 
In II prosecution' oftwci men for theft of trade' secrets 

froin a company that devefoped computer programs, 
although the trial court did not err in concluding that 
the company's financial contribution to the cost of the 
criminal investigation created a conflict of interest for 
the. ·prosecutor, i·.e., it evidenced a reasonable 
possibility that the prosecutor might not have 
exercised his discretionary functions in an . 
evenhanded manner,"the trial court erred in failing to 
apply the second part of the test for disqualification, 
or "recusal," set out in Pen, Code, § · 1424, that is, 
whether the resulting conflict was so grave as to 
make fair treatment of the defendants in all stages of 
the criminal proceedings unlikely if the .district 
attorney were not recused. In the absence of contrary 
evidence, it is assumed that the·trial court applied the 
.correct legal standard .. In this case, however, there 
was ample evidence that the trial court failed to apply 
the complete test under § · · 1424. The ·court's orill 
remarks at the recusal hearing, .. which were the only . 
record- of the court's reasoning, were directed· solely 
at the first portion of the two-part statutory te~t, 'llte 
court repeatedly stated the standard·. as a "·reasonable 
possibility" of unfairness to defendants and m:iwhere 
addressed whether the conflict was so grave as· to 
render fair treatment unlikely. The trial court' thus 
determined only that the .district attorney suffered 
from a conflict of interest and never addressed 
whether that conflict was, under the proper standard, 
disabling. 

[See 4 Witldn & Epstein, Cal. Criminal Law ·(2d ed. 
1989) § 1793.] 

(fil District and Municipal Attorneys § 1--Recusal-
. Statutory Grounds- Conflict of Interest--Gravity of 
Conflict Rendering Fair Trial Unlikely-- Payment by 
Victim for Expenses of Criminal lllvestigation-
Appellate Review of Trial· Court's Finding Conflict 
Was Disabling. 
111 a prosecution of two men for·theft of.trade secrets 
from a company that developed .computer programs, 
in which the trial court properly ,concluded that the 
company's contribution of about.*583 $13,000 to the 
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cost of the criminal investigation created a conflict of 
interest for tbe prosecutor, the Court of Appeal erred 
in determining that, assuming a conflict existed, it 
was not, as a matter of law, grave enough to justify 
disqualification, or "recusal," of the district attorney. 
Although the trial court erred in failing to apply the 
second part of the iest for disqualification set out in 
Pen. Code, § 1424, that is, whether the resulting 
conflict was so grave as to make fair treatment of the 
defendants in all stages of the criminal proceedings 
unlikely if tbe dishict attorney were not recused, it 
could not be said that bad the trial court addressed the 
second part of the test, it would have abused its 
discretion in finding the conflict disabling. First, the 
fact that the largest payment of $9,450 was payment 
of money for a debt already incurred by the district 
attorney supported recusal. Second, the large size of 
the contributions tended to show that recusal was 
within the trial court's discretion. Finally, the trial 
court's assessment that the prosecution's case was 
factually weak supported the decision to recuse, since 
a fachially weak case is more subject than a strong 
case :·10 influence by extraneous financial 
considerations. 

COUNSEL 

Daniel E. Lungren, Attorney General, George 
Williamson, Chief Assistant Attorney General, 
Ronald A. Bass, Assistant Attorney Genera~ Michael 
D;'O'Reilley, Martin S. Kaye and Eugene W. Kaster, 
Deputy '· Attorneys General, for Plaintiff and 
Appellant. 

Gil · Garcetti, District. Attorney (Los Angeles), 
George M. Palmer and Shirley S. N. Sun, Deputy 
District Attorneys, as ·Amici Curiae on behalf of 
Plaintiff and Appellant. 

Charles C. Marson, Morgan, Ruby, Schofield, 
Franich & Fredkin, Ruby & Schofield, Allen Ruby, 
Remcho, Johansen & Purcell, Robin B. Johansen, 
Joseph Remcho, Nolan & Armstrong and Thomas J. 
Nolan for Defendants and Respondents. 

Peter A: Chang, Jr., and Vicki I. Podberesky as 
Amici Curiae on ·behalf of Defendants and 
Respondents. 

WERDEGAR,J. 

When the victim of an alleged crime contributes 
financially to the costs ·of· the district attorney's 
investigation, does the district "584' attorney 

thereafter suffer from a disabling conflict of interest 
requiring recusal under Penal Code section 1424? On 
this question of first impression, we hold such 
financial assistance to the prosecutor's office may 
indeed disqualify the district attorney from acting 
further in a case, if the assistance is of such character 
and magnitUde "as to render it unlilcely that defendant 
will receive fair treatment during all portions of the 
criminal proceedings." ( People v. Co11ner Cl 983) 34 
Cal.3d 141,. 148 [193 Cal.Rptr. 148, 666 P.2d 5l.l In 
this case, where a corporation alleged to be the victim 
of trade S!)crets theft contributed around $13,000 to 
the cost of the district attorney's investigation, the · 
superior court did not abuse its discretion in fmding. 
the victim's financial assistance created a conflict of 
interest for the prosecutor. The trial colirt did err in 
failing to apply the further test set out in Penal Code 
section 1424: whether the resulting conflict was so 
severe as to make fair treatment of the defendants 
unlikely. We conclude, however, that such a finding 
would not, on this record, be an abuse of discretion. · 

Factual and Procedural Background 
Defendants Gordon Eubanks and Eugene Wang were 

accused, by grand jury indictment, of conspiracy to . 
steal trade secrets (Pen. Code. § § 182, 499c); [FNJ] 
conspiracy to receive stolen property (§ § 182, 496), 
and conspiracy to access and make \U!e cif computer 
data without permission(§ § 182, ~ subd. (c)(2)). 
In addition tci these joint conspiracy counts, Wang 
was charged with several counts of trade secret theft 
(§ 499c) and unlawful data use~ subd. (c)(2}), 
while Eubanks was charged with several counts of 
receiving stolen property ~. 

FNl Unless otherwise specified, all further 
statutory references are to the Penal Code. 

Both defendants moved to disqualify the Santa Cruz 
County District Attorney for a conflict of interest 
pursuant to section 1424. After an ·evidentiary 
hearing, the superior · court granted the recusal 
motion. As permitted under section 1424, the. 
Attorney General and the Santa Cruz County District 
Attorney, both of whom had appeared in the superior 
court to oppose recusal, appealed the ruling. The 

· Court of Appeal reversed. We granted review oil 
defendants' petition. [FN2] 

FN2 After oral argument was held u1 this 
matter, the charges against Eubanks and 
Wang were dismissed 011 request of the. 
Santa Cruz County District Attorney. 
Although tbe matter is tlii.is rendered moot, . 
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we exercise our discretion to resolve the 
lega\ issues rais~ci. ~hich are cif continuing 

· public interest. and are likely . to recur. 
(Bal!fJJu/ v. Superior Court 0 996) . J 2 
Cal.4th 826. 829. m. 4 [SO Cal.Rptr,2d tol. 
91 l P.2d 11: Liberty Mut. far. Co, v, Fales 
(197318Cal.3d712. 715-716 [106 Cal.Rptr. 

, 21. 505 p .2d 2131.) 

In September 1992, defenda~t Eugene W'ang was a 
viCe-president: of Boriiind Inierriati<iruu, a· software 
developer located in Sc:ciffs Vlilley (Santa *585 Cruz 
C()unty). Defendant Gor<ion Eubanks was president 
arid. chief execu,tiye officer of Symantec Corporation, 
a cOmp~titor ofBodand, In July of 1992, Wang.hSd 
expressed dissatisfaction Willi, ii Bor!Bnd management 
recirgani2:!ltion and · threatened to resigii.. Oil 
September 1, · 1992; he submitted his resignation. 
Feariilg Wli.ng might have conveyed internal Borland 
inforrruition to ·outsiders, Borland officers reviewed 
Warig's e!~l:tronic ma.ii file~. They found several 
messages to Eubllllks containing what they believed 
was confidential Borland information. Borland 
contacted· the· Scoffs · Vailey. police, wh() in tum 

sough~. in"estfgative. assistance from t4e diiitrict 
attorney's office. 

Duri,rig the ni~( !'f September 1, aqd, into tlie 
moriiliig of September. 2, 1~92, Borland officials 
worked with represeii~ti\tes of the police department 
an(f . diSmd attorriey's · offi.c.e prqiaring . wiiiriint 
liffidii.vits foi: searches of defendants' residences arid 
Symantec h~adquarterS. Apparently beca4se · the 
police department and. P.rosei:ufor's office Jacked staff 
with the expertise to search the Symantec coinputers, 
Alan Johnson, the. c:lisl):ict a~qmey's chief inspector, 
asked Borland officialS if J3\l.rl!!:ll4 could provide one 
or more technically competent employees to assist in 
the search. The Bq~hmd representatives declined · 
b~c,ati.se'. they did not want Borland employees 
e~pos~d. to ' s ym,:itec , secrets; they suggested 
independent c<insti.lfants b~ used instead. . ··. . ·., 

T\YO compµter sp,ecia,\lst/i wer~·locafoci to assi,st with 
the. SepteD;i.btj- 2 se~ll:.· David FJ.ausner; wh.Q_ was 
referred by :Boi:land's mitsi4¢. coitus~!, and Stephen 
Strawri,. who ~g. worked wifli' !he di.~trlct attorney's 
office Oll prior occasions .. Chief ~spi:,ctor J ohruic:m 
and 'John Hansen, associate generai counsel for 
Bqrland, b,9th .t~stifie.~ th.a,i onthe night of September 
l ~nci. 2, at, the requ~'i;_t of tl)e distriCt attor:ney's office, 
Borland a~eed to p'ay for Iq~lisner's services. 

. , 

According tci Johnson, Spencer Leyton, a senior 

Borland executive, indicated Borland's will4ignes~ to 
spend up to $I 0,000, and possibly more, f()r experts 
to assist in the investigation. Leyton, howi;ver, did 
not recall discussing the matter of expert assisiance at 
all, although he was present and talked with Johnson 
on the. night and morning of September 1 ,and 2. 
Borland records show a $25,000 "blanket" purchase 
order was draw.n up and approved by the legal 
department in No,vember 1992 for "miscellaneous 
services and fees I Symantec lawsuit." ~orlend 
record? for the subsequent payments to Kiausner, 
Stra wri and others for their work on the criminal 
investigation bear numerical references to this 
purchase order. 

Klausner and Strawn accompanied representatives of 
law eiifo~cenient agenCies who executed the warrant 
on S~pt~mbe~ 2. Klausner submitted hfs *S86 bill for 
$1,400 .. cfu~ctly to :Bbrland o!l S~ptember 14,' 1992. 
Borland paid it by a check date.d January ~. 199j, 

Strawn continued. to .work On . the . ., ctjminal 
investigation for sevei:al weeks, into Ocfob~r 199Z, 
assisting the district attorney's office in' retrie~g. and 
printing the contents of seized computer disc drives. 
In late September 1992, knowing Strawn was 
working on the case, Chief Inspector Johrison 
discussed v,rith Arthur D.anner, th.e Santa Ci:uz Cotinty 
Disitj~t Attorney, whether J;Jorland should be asked 
to piiy Strawn's . anticipated biJl, Danner made np 
decisfon a:t th.at time. Johnson testified he then asked 
Borland "xecutive Leytol1 whether B·~rland wa's ''still 
willing to assist us by. carrying the cost of !he 
technicians that were necessary to process this cas'e." 
Leyton, . according to Johnson, answered 
affirmiifively. Sometime after that discussion, 
Johnson. again broached Jh.e question with Danrier, 
who then approved. subhutting Strawn's invoices fo 
Borland. .. 

District· Attorney Danner s~larly testified .he fust 
con8ic!ered the payment' question wbiJ.e Strawn W~ 
still working with the office's i]lvestjgators. As~ed 
whether, at that time, he 11011i~~plated abandoi:iµig 
the prosecution i(Bai-iand did not pay for Strawn's 
services, Danner testified: "No .... It wa.s simply at 
that point to have the investigation proceed bec~use 
at that point we needed the additional materials .11nd 
so that's what Mr. Straun (sic] was workiti:g ori to 
allow us to review those materials." 

Danner articulated two reasons for bis ultimate 
decisi'on to allow :Elorlantl. to pay for Stiawn's 
assistance: First, he. understood Strawn's rple to be 
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·purely technical, and not to involve giving any 
opinion as to whether the materials retrieved were 
trade secrets. Danner considered Strawn's limited role 
important because it meant Borland's payment of his 
fee was less likely to become a significant issue at 
trial. Danne1's second reason for approving the 
payment was that "at that time we were experiencing 
serious budgetary constraints in a particular fund that 
we utilize to pay professional and special witnesses 
and we really had very little money in our budget .... " 

Strawn submitted his bill for $9,450 to the district 
attorney's office on October 31, 1992. After getting 
approval from Danner, Chief Inspector Johnson 
transmitted it to Borland. Borland attorney John 
Hansen testified he received the invoice and "sent it 
along for payment." His understanding was that 
Strawn's services had been necessary because 
"somebody bad to go on the search along with the 
authorities," and biririg Strawn thus· "relieved us from 
having to send a Borland employee into a 
competitor's plant." After Borland's general counsel, 
relying: on Hansen's recommendation, approved the 
payinent, Borland paid Strawn's bill by a check dated 
January 12, 1993. *587 

In January 1993, Strawn submitted an additional 
invoice for $2,700 to the district attorney's office for 
work done in November and December 1992. 
Johnson- forwarded this bill to Borland as well, but as 
of.the date of the evidentiary hearing it had not been 
paid. :· 

Finally, Borland paid a private service to transcribe 
audiotapes of interviews with Borland employees, for 
use by the prosecutor. John Hansen testified a district 
attorney's investigator told him, sometime in late 
1992, that the investigation was "indefinitely" 
delayed because a clerical backlog in the district · 
attorney's office was preventing the office staff from 
transcribing· the tapes. Hansen offered to have 
Borland pay someone to make the transcriptions. In 
January and February 1993, Borland made payments 
of $1,008 and $1,224 to a reporting service for 
transcription of the tapes. 

· Defendants initially moved to recuse the entire office . 
of the district attorney on the ground that Deputy 
Disllict Attorney Jonathan Rivers, who had worked 
on the- Eubanks-Wang case, had left th~ district 
attorney's office and been retained by Borland to 
work on Borland's related civil action against 
Symantec. In the course of a hearing on this- issue, 
defendants learned of the payments by Borland, 

which were then made · a • separate ground for 
requesting recusal. . 

After hearing the above evidence, the superior court 
concluded that while Rivera's change of employment 
did not require recusal of the district attorney's office,· 
the payments did. The court's rationale appears from 
its comments during argument on the motion (no 
written statement of reasons was filed). Discounting 
mere "appearances ... of impropriety," the court 
framed the issue as whether the victim's "payment of 
money for. a debt already incurred" by the district 
attorney creates "an actual conflict" for the 
prosecutor. The standard t<i be applied, as the court 
uriderstood it, was whether "the evidence provides a 
reasonable possibility that the D.A.'s office may not 
exercise its discretionary function in an even-handed 

. manner. 11 

The court emphasized Borland's payment of Strawn's 
bill: "[W]e have a situation here where there was a 
debt ... that's already been incurred. That person was 
going to get paid regardless of who paid it. Borland 
happens to make the offer and in fact does pay it, and 
pays other bills as well. Doesn't that put the District 
Attorney in a position, as a human being, to feel a 
greater obligation for this particular victim than some. 

. other fellow or person whom doesn't offer to pay 
existing debts?" Answering its own rhetorical 
question, the court found the payment of the district 
attorney's incurred debt "rather strong evidence of a 
reasonable· possibility that ·the discretionary *588 · 
function that's fundamental to a District Attorney is 
compromised and thereby would not necessarily be 
~ed in an even-handed manner." 

The Court of Appeal reversed the rec118al order. 
First, the appellate court disagreed with the trial 
court's conclusion Borland's payments created a 
conflict of.interest. The Court of Appeal viewed the 
payments as "comparable to the cooperation victims 

· often give to prosecutors in criminal cases." Any 
sense of obligation arising from the payments, the· 
court believed, was necessarily "minimal," and hence . 
insufficient to show the existence of a conflict. · 

Alternatively, assuming the existence of a conflict, 
the Court of Appeal found its gravity insufficient_ to 
justify recusaL The trial court, the Court of Appeal 
noted, found only a "reasonable possibility" of unfair 
treatment, without determining whether, as required 
under section 1424, the conflict rendered it "unlikely" 
that defendant would receive fair treatment from the 
prosecutor. · Moreover, ·to ·· find fair: treatment 

Copr.@ Bancroft~Whitney and West Group 1998 · 

407 



14 Cal.4th 580 · ; Page 6 
14 Cal.4th 580, 14 Cal.4th 1282D, 927 P.2d 310, 59 Cal.Rptr.2d 200, 96 Cal. Daily Op. ~erv. 9329, 96 Daily . . 
Journal D.A.R 15,370 · -
(Cite as: 14 Cal.4th 580) 

"unlikely" on these facts, the Court of Appeal held, 
would have exceeded the trial court's discretion. 

Discussion 
Th.e question raised by this case is whether a crime 

victim's · p~yment . of subsb\ntial investigative 
expenses already incurred by the pu!Jlic prosecutor 
creates a .. disabling con,.flic.t of interest for the 
prosecutor, requiring his or. h.er disquali.ficatioJ,l. _Our 
examination of the question begins with exposition of 
the general principle that-!' public prosecutor must be 
free of special interests that might compete with the 
obligation to seek justice in an impartial manner (pt. 
I, post). In part II we focus oµ the.statutory standard 
for recusal under Califorri.ia law, examining the 
origins and interpretation of section 1424. Finally, in 
part III, we apply the statutory standard 'to the case at -
bar, consistent with the more general principles 
explored earlier. 

I. The Independence wid Impartiality of the District 
Attorney 

(l) In California, all criminal prosecutions are 
condU:cted. in_ the name of the People of the State of 
California and by.their authority., (Gov. Code,§ '100, 
subd. (b).) 9alifornia !aw does not authorize.private 

· prosecuticiris. Instead, "[t]he. prosecution of criminal 
offenses· - .on behaif . of _ the People Is the sole 
responsibility of the public prosecutor ..... .[~ ] [who] 
ordinarily h_as sole discretion to determine whom to 
charge, what charges to· file and pursue, and what 
pUl.1islm\ent to se~ [Citation.] No private citizeri, 
however .persqmil\y aggrieved, may µistitute criminal 
proceedings . mdependentiy [citiition], • -and the 
prosecutor's own discretion is not subject to judicial 
control.*589 at the behest of persons other than the· 
accused!' (Dix v. Superior Court (1991) 53 Cal.3d 
442, 451 [279 Cal.RJ)!r. 834. 807 P:2d 1063].) . 

The district 'attorney of each, county is the public 
prosecutor,. vested with the po'rrr to _conduct q_n 
behalf of the Peqple all prosecut\ons for pub!\~ 
offenses within the COWl!y. (Goy. Code, § 26500; 
Hicks v. Board o(Suvenrison (1971) 69 C111.Ami.3d 
228, 240 [138 Cal.Rptr .. 101J.) Subjecdo supervisi~n 
by the Attorney General (Cal. Const .. art. V, § 13·: 
Gov. Code. § _ 12550), therefore, ~e district attorney 
of each countY, iridependently exercises ali the 
executive ~ranch's discretionary powers, in _ the 
initiation anci conduc\. of criminal. pro~eedings. 
(People ex re( i'ou11ger v. Superior Court (1978) 86 
Cal.App.3d 180. 203 [150 Cal.Rptr .. 156);. P.eople v. 
Municipal Cow·t (Pe/legri110) (19721 27 Cfi.1.App.3d 
193. 199-204 [lOJ Cal.Rpti-. 645, 66A.L.R3d 7171.) 

The district attorney's discretionary functions extend 
from the investigation or' 11nd gathering of evi4\lnce 
relating to · criminal .offenses · (Hicks )'. Boa1;d of 
S1tperv~rors. supra. 69 Cal.Ano.3d at p, 241), !hroqgh 
the cru.cial decisions of .whom to charge and what 
charges to bring, t\J the numerous choices the 
prosecutor makes at trial. regarding "whether to seek, 
oppose, accept, or challe~ge .judicial actions and 
rulings.''. (Dix v .. Superior Co;1rt, supra,. 53. Cal.3d at 
p. 452; see. also People -V. Superior. Court (Gl"eer) 
(1977l 19 Ca!Jd 255, 267 [137 Cal.Rptr. 476. 561 
P .2d 11641 [giving as examples the ·manner of 
conducting voir dire examination, the granting of 
immunity, the. use of particular witnesses, the choice 
of arguments; imd th~ negotiation of plea bargains].') 

The importance, to the public as . well as to 
-individuals suspected or accused of crimes, that these 
discretio-nary functi1;ms be exercised "with the highest 
degree of integrity and impartiality, and with. the 
appearance thereof" (People v. Superior Court 
(Greer). supra, 'jg Cal.3d at p. 267) cannot easily be 
overstated. The pub~~'. prosecutor - II. •fs - the 
representative not of any. .ordinary party to a 
'controversy, but of a sovereignty whose obligation to 
govern impartially is as compelling as its obligation . 
to govern at all; llllcl•,whos\l interest,. therefore, in a 
criminal prosecution is not. that it shall win a case, but 
that jlistice shall be done. As such, be is in a.peculi!lf 
and very definite sense !hi:: servant of .the law;.~ 
twofold aim of whi9,h. is .that guilt shall not ~.cape or 
innocence suffer.' " (Id. at p. 266, quoting Berger.v. 
. United States Cl 935) 295 U.S, 78, 88 [79 L.Bd. 1314. 
1321, 55 S.Ct. 6291,) . 

The nature of the impartiality required of the public 
prosecute\, follows from the· pro.secutor's role as 
representative o.f the People as a body, ra~er than as 
individuals. "Tl:i;.pros~cutor speaks not so,Iely for the 
victim, or the. pd!ice, O\ those who support them, but 
for all the People. Tbatl>odY of.'The People' int;ludes 
the defendant and .his . :family and those. who care 
about him. *590 It also fucl~des the vast maj.~rlty ~f 
citizen,s. who !mow. nothing about. a p~icular case, 
but who give over to the prosecutor t~~.a~tl:iority to 
seek a just result in their name." (Corrigan, 011 
Prosecutorial Ethics (1986} 13 Hastings Const.L.Q. 
5-:37, 538-~39.) Thus' th~ district. attorney is expected 
to exercise his or her discretionary. functi.ons in_ the 
interests of the :People 11;t large, and not un~er the 
influence or control of an interested individual. 
(People v. Sttperior Court '(Greer), supra, 19 ·cal.3d 
at p. 267,) ,. 

Copr. © Bancroft-Whitney and West Group 1998 

408 

--



· 14 CaI.4th 580 . - · Page 7 
14 Cal.4th 580; 14 Cal.4th 1282D, 927 P.2d 310, 59 CaLRptr.2d 200, 96 Ca:f. Daily Op:Serv. 9329, 96 Daiiy 
Journal D.A.R. 15,370 
(Cite as: 14 Cal.4th 580) 

While_ the district attorney does have . a duty of 
zealous advocacy, "both the accused and the public 
ha~e a legitimate expectation that his zeal ... will be 
born of objective and impartial consideration of each 
individual ca!ie." (People \i, Superior Cou~t (Greer). 
sim1Yl, 19 Cal.3d at p. 267.) "Of course, a prosecutor 
need not' be disintere'sied mi the ' issue whether a 
prospective defendant has committed the crime with 
which he is charged. If honestly cmiviD.i:ed of the 
defendant's guilt, the - prosecutor iS free, . indeed 
obliged, to be deeply inter.ested in urging that view 
by any fair means. [Citation.] True disinterest on the 
issue of such a defendant's guilt is the doniain of the 
judge and the jury-not the prosecutor. Itis a bit easier 
ici say what a disinterested prosecutor is not than 
what he is. He is not disinterested if he has, or is 
under the influence of othera who have, an axe to 
grind against the defendant, as distinguished from the 
appropriate interest that mbmbets of society have in 
bringmg a· defendant tO jlilltice with respect to the 
crime with which he is chiirged.'' (Wright v. United 
Sia1~'(2d Cir. 1984) 732 F.2d 1048. 1056.) 

· Tt:,;Standards for Phisecutorial Recusal Under 
";;·· Section 1424 

Section l424, purstiant to which the present motion . 
was 'made, was enacted in 1980: Only three years 
earlier; in People v. Superior Court (Greer), supra. 
19 Cai.3d 255 (hereinafter Greer); this court 'first 
recogruzed the judiciai power to reculie the district 
attorney as prosecutor. Iii Greer, wti located the 
-soutce of a .court's disqi.ullificatlcin power fu Code of 
Ciyil Procedure section 1'.28; Blibiliv\sion (a)(S), 
which recognizes a court's power 11 ';[t]o 'control, in 
furtherance· of justice, the conduct of itS ministerial 
officers; and of all . ~th~r persons ill any' manner 
connected with a judicial proceeding before it .... ' " 
(Greer. supra, 19 Cal.3d at p. 261. fn. 4: accord, 
People ex rel. Clan'{:V' v: Superior Court H 985) 39 
CEil.3d 740, 745 !218 CafRl;lir. 24, 7Ci5P.2d 347): biit 
see People' v. Ha1iiilton ci98B) 46 Ciil.3'd 123. 139 
[249 Cal.Rptr. 320; 756 P.2d 1348] [asserting Gre_er 
stated "coriimon law prinCip!e'i].)Wefurther held ilie 
separation of powers doctrine did not preclude a trlill 
court from disqualifying Ii district attorney. (Greer, 
supra. at pj:J. ?62-265.) 

In Greer, we expressed ·concern not only with actlial 
conflicts of interest that might affect the 
eve_nhandecl,ness with j.Vhich a prosecutor exercised 
his *591 or her discretionary functions, but also with 

- any "' 'apj)earance :·of µnproprigty•' ' ,; _that might 
adversely affect . " 'pu~Ii~ ,, . confidenc_e in. · the 
iritegrity and iinpilrtiality of our system of criminal 

justice.' " (Greer. supra. 19 Cal.3d at p. 268.) We 
therefore held.a district attorney could be disqualified 
"when [a] judge- deterfufues that the attorney suffers 
from a conflict of interest which might prejudice him 
against the accused and thereby affect, or appear to 
affect, his ability to impartially perform the 

. discretionary functions of his office." (Id. at p. 269, 
fu. omitted; italics added.) 

0 Section 1424 established both procedural and 
· silbstantive requrrements for a motion to diSqua:!ify 
the district attorney. Substantively, the statute 
provides the folioWing standard: "The mcition shall 
not be grimted unless it is shown by the evidence thilt 
a' conflict of interest exists suCh as would render it 
unlikely that the defendant would receive ·a frur trial." 

"Section 1424 was the Legislature's response to 
Greer and other criminal cases stressing the 
importance of the· appearance of impropriety and 
other· ' at>.ii.arent' confliciS as bases for prosecutoJ:ial 
disqiialifiC'ation." (People· y. Lopez 0984) 155 
Cal.APP.3d 813. 824 [202 Cal:Rptr. 3331.) The 
Legrahi.tUre's ' response, however, wwi not ' as 

' unequivocal as it might have been. Al; noted ''In 
Lopez', the statute refera simply to a "conflict of 
interest"; it does not explicitly require an "aetual" 
coiifl,iCi, nor does it explicitly exclude "apparent" 
confilcts. (Ibid.) On the' other hand, the statute allows 
diBqfulii.ficaticin only when a conflfot "render[s] it 
unlllW!f the,t 'tl1e defendant would receive a faif trial," 
(§ ' fil24) whe;iiaS Greer allowed disqualific'ation ' 
even when 'the conflict might merely "appear to 
affect" the.prosecutor's fairness. [FN3] 

FN3 An earlier version of the bill adding 
section 1424 would have required the 

- movant to show "an actual conflict of 
interest." (Sen. Amend. to Sen. Bill No. 

- 1520 · (i979-1980 Reg. Sess.) Apr. 10, 
· 1980.) Before enactrilen~ the language was 

changellto "a conflict of iii.teresf." 
At the request of aniicus curiae California 
Di.Strict Attorneys Association, we take 
judidil Iicitice of' documents from the 

·legislative history of Sj:nate'Bill No. i's20, 
which added section i4i4:These documents 
inclidate the bill was 'drafted and sporuored 
by fhe Attorney General in · response to 

. Greer; the Attorney General's office sought 
the measure as a means of reducing the 
number of disqualifications and thereby 
alleviating an increase in that office's 

· disqualification· workload: (Sen; Com. on 
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Judiciary, Rep. on Seu. Bill No. 1520 (1979-
1980 R~g. Sess.) as_ amended Apr. 10, 1980, 
pp. l,3 .) The Attorney Genef'!!, in a letter 
sent to all members of the Senate before that 
body's passage of ·tile bi!!, - attributes ··the 
increase in disqualifications, in. part, · to 
Gree1's " 'appearance of conflict' " test. 
(Atty. Gen., letter to members-of Sen., M·ay 
12, 1980.) 

We considered and resolved these interpr~tive 
questions regarding section 1424 in People v. 
Cornier. supra, 34 Cal.3d 141 (hereinafter' Conner). 
Recognizing the standard of section 1424 differed 
from that articulated . in Greer:,. . we . nonetheless 
concluded that the statute "contemplates both 'actual' 
and 'apparent; conflict when the presence of either 
rendei:s it unlikely that *592 defendant. will receive a 
fair trial.'' (34 Cal.3d. at p. 147.) The distinction 
between actual and apparent, conflict is "less crucial!' 
under the . statute, we exiiliiined, because of. the 
"additional statutory require111ent" that the: conflict 
must "render it' wliikely thai, .the defendant would 
receive a fair triai." (Ibid.) We held that a "coilflict," 
for pw:poses of section 1424, "exists w.[ienever the 
circumstances of a case . evidence a reasonable 
possibility that the DA1s office may not exerc~e i~ 
discretjonary function' in an evenhand,ed iUanm:r. 
Thus, there. is no need to determine whether a ci?Dflict . 
is ' actual_' or only gives an 'appearance'. ,?,f c~iJW.ct:" 
(34 Cal.3d at p. 148.) But _however the. coli.flic:t. 1s 
charactetj:i:ed, it warrants recusal only i,f "s9.#!lve as 
to render it unlikely that defendant will receive fair 
treatnlenf during all portio~ of -the" -crimbial 
proceedings." (Ibid.) 

Conner es_tablishes that, whether the pi:osecutor's 
conflict is characterized as actual or only apparent, 

· the potential for p\ejudice to the . de~endant-the 
likelihood that the defendant will not receive a fair 
trial-must be real, noflllerely apparent, an4 must rise 
to the level ofa likelihood ofunfairnes·s. Thus section 
1424, unlike the Greer standard, ·does not allow · 
disqualificatiql! merely beca~_e the district attorney's 
further .partic_ipatiim. in the prosecution, would be 
unseeinly, wouici appear improper, or would tend to 
reduce public_ .~0¢idenc1: in ·the i.nlp_~fiiality and 
integi:ity. of the,.c.;i.iJlirial jllStice sys,ti:m., (Accord, 
People v. McPartland Cl988Y 198 Cal.App.3d 569. 
574 . [243 Cal.Rptr. 752] .· ["recusal. cannot be 
warrantecj. solely by .,how a case may appear to the 
public"]; People v. Lopez, sum·a, !'55 Cal._App.3d at 
pp; 827-828.) [FN4] 

FN4 People v. Hamilton. supl'a. 46 Cal.-3d 
123, is not to the contrary. Our references 
there to re9usal as ~- means of proiectjng 
"p,J!.blic; .· confidence in the integnty ~d 
impartiality of the crimii:ial justice system" 
(id. at p. 141) were in the application of the 
Greer standard, which had been exclusively 
applied by tlie parties and court at 
Hamilton's trial. (Id. at p. 141, fn. 3.) 
One should note, in this connection, . the 
distinction between a motion to· recuse .'the 
district attorney, under section 1424, ~d a 
motion . to set aside the information or 
fudictrnent, under section 995. In Greer we 

. suggested that "if the trial court determines 
th11;t a district attorney's participation in the 

· . filing ot a criminal c0mplaint or the 
pre.lliipnary hearing on th~t 1'.lllDPh1-int 
cr11l\t<;d a potenti!li for bias or the appe!l.r~ce 
of a conflict of interest, it may conclude .that 
the defendant was not 'legally comrili~ed' 
within the meaning of Penal Code section 
m and the infcirination should be set 

·aside." (Greer. suvra. 19 Cnl.3d. at p. 263, 
fn. 5.) We express no ()pinion here regarding 
the . standard applicable to motions under 
seetion 995. 

Because the enactment of section i424 elinl.inated 
the appearanc_e of impropriety as an irideJ>ehdent 
grounq for prosecutorial disqualification, our review 
of the recusal order here must .focus on whether 
Borland's p~~ents ·created a ~oiifiict witii.tlie ·achw.t 
liltelihood ofjirejuqi,c;e to Bubank.s and Wang, r~ilier 
than on w~ether allowing such payments woul<l, as 
defendants . assert, be "unseemly" or create; '!the 
perception, o,f improper influel!ce." That, our alliiiysis 
focuses mi. actual likelihood of prejudice, hov,'ever, 
should not *593 be ~ri as SU:gg~sting the potel).):ial 
for loas of public ccihfidence iri 'the criminal justice 
system is either miiroportant .o~ IJAllnaginable. Tei th_e 
contrary, the practice of the district attorney here
soiidajig and accepting the victim's underwriting of 
sigriificant investigative cos~-could, especial!Y. if 
replicaie4 on a wid_e scale, raise an obvicii,is question 
as tci whether the wealth' of the victim. has _an 
impermissible influence on the administration of 

,.justj!;e. A system in which affluent victims, including 
prosperous corporations, were _assured of prompt 
attention· from the district !lttorney's office, wl:i,ile 
. c~n~s. against .. the poor went unpros7cuted, would 
neither deser\re rior receive the confidence of the . 
public. [F,NS] Even the appearance of such 
impropriety V'ould be highly destructive of public 
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trust. Under section 1424, however, such 
apprehensions, alone, are no longer a ground for 
recusal of the district attorney. 

FNS We do liot suggest this is the current 
situation in Santa Cruz or any other county 
of California. Indeed, it has been argued that 
large corporations often have difficulty 
interesting local prosecutors, whose 
resources are already strained by the fight 
against violent crime, in the investigation 
and prosecution of business fraud and other 
complicated crimes against · corporate 
victims. (See International Business 
Machines Go1p. v. Brown (C.D.Cal. l994) 
857 F.StiPP. 1384. 1388-1389.) . 

Conner clarified two other points· of statutory 
interpretation important to the present case. First, by 
its terms, section 1424 allows recusal if the conflict 
of interest is so grave as to miike a "fair trial" 
unlikely. The prosecutor's discretionary functions, 
however, are not limited to the trial proper, and we 
recognized in Conner that the need for prosecutorial 
iinpartlality extends to all portions of the 
proceedings, not orily to the trial. Paraphrasing the 
statutory standard, we asked: "W BIJ this conflict so 
grave as to render it unlikely that defendant· will 
receive fair treatment during all portions of the 
c"riminal proceedings?" (Conner. supra. 34'Cal.3d at 
p: 148. italics added.) Consistently, in assessing the 
likelihood of prejudice, we referred to the conflict's 
effect on "the DA's discretionary powers exercised 
either before or after trial (e.g., plea bargaining or 
sentencing recommendations)." (Id. at p. 149, italics 
added; see also People v. Lopez, supra. 155 
Cal.App.3d at p. 822 ["fair trial" in section 1424 
broader . than "miscarriage of justice" prejudice 
standard).) 

Defendants here have focused on the likelihood of 
pretrial prejudice, in particular "the very real 
likelihood that the prosecution would pursue a weak 

· case because it was indebted to Borland." They urge 
us to uphold the trial court's finding of conflict, 
which was based upon a perceived reasonable 
possibility the ·district attorney, out of a sense of 
obligation to Borland, would be unwilling to drop the 
charges or bargain for a lesser plea. Co1111er 
established that the potential for such pretrial 
unfairness is cognizable under section 1424. *594 

Second, section 1424 requires the existence of a 
"conflict ... such as would render" a fair trial 

"unlikely." In Conner, we read this language as . 
establishing a two-part test: (i) is there a conflict of 
interest?; and (ii) is . the conflict so severe as to 
disqualify the district attorney from acting? Thus, 
while a "conflict" exists whenever there is a 
"reasonable possibility that the DA's office may not 
exercise its discretionary function in an 'evenhanded 
manner," the conflict is disabling. only if it is "so 
grave as to re~der it unlikely that defendant will 
receive fair treatment." ( Co11ne1·, supra. 34 Cal.3d at 
~.) [FN6] As shall be seen in part mA, post, 
the trial court here erred by addressing only the first 
part of the test, existence of a co_nflict, without 
deciding whether the conflict was so grave as to 
make fair treatment unlikely. 

FN6 The legislative mandate that recusal not 
be ordered on a mere "possibility" of unfair 
treatment makes particularly compelling 
sense where, as here, what is at issue is the 
disqualification of the district attorney's 
entire office, rather than only one or a few 
deputies. "[W]hen the entire prosecutorial 
office of the district attorney is recused and 
the Attorney Generi.i.1 is required to 
undertake the prosecution or employ a 
special prosecutor, the district attorney is' 
prevented from carrying out the statutory 
duties of bis elective office and, perhaps 
even more significantly, the residents of the 
county are deprived of the services of their 
[locally] elected representative in the 
prosecution of crime in the county." (People 
ex rel. Younger v. Superior Court. supra. 86 
Cal.Aoo.3d at.p. 204.) 

ill. Application io This Case 
A. Existence of a Conflict of Interest · 

Iii Conner. supra, 34 Cal.3d at page 149, we stated 
the trial court's recusal decision was reviewable only 
to determine if. it was supported by "substantial 
evidence." In People v. Hamilton. supra. 46 Cal.3d at 
page 140, we declared the. standard was "abuse-of
discretion." Q.) To the extent these assertions created 
any inconsistency, it was resolved in People v. 

· Breaux (1991) 1 Cal.4th 281, 293-294 [3 Cnl.Rptr.2d 
81. 821 P .2d 5851: "Our role is to detennine whether 
there is substantial evidence to support the [trial 
court's factual] findings [citing Conners], and, based 
on those findings, whether 'the trial court abused its 
discretion in denying the motion [citing Hami/1011]." 
The same two-part standard applies to review of a 
trial cowt's grant ruling. 
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Although there were some conflicts in the recusal 
hearing testimony (e.g., Johnson and Leyton differed 
as to whether Leyton participated in discussion of 
who would pay Klausner's· fee), the sigilificant facts 
were largely undisputed. The trial court made ·no 
explicit findings on questions of evidentiary fact. Our 
review, then, is limited to determining if the superior 
court abused its discretion, while assuming the court 
relied on any substantial evidence that tends to 
support its ruling. *595 

(1) The discretion of a trial court is, of course, " 
'subject to the limitations of legal principles 
governing the subject of its action.' " (Westside 
Community for Independent Living, Inc. v. Obledo 
(1983) 33 Cal.3d 348, 355 [188 Cal.Rotr. 873. 657 
P .2d 3 651.l The Attorney General argues at length 
that financial contributions to the district attorney's 
office should not, as a matter of law, be considered as 
creating a conflicting interest for purposes of 
disqualification, because any interest of the district 
attorney in such contributions would be an 
Institutional, rather than personal, interest. He 
emphasizes that Borland's payments "did not benefit 
any official's personal pocketbook," and contends the 
case law shows "recusal will · usµally require a 
showing of a prosecutor's personal . interest in 
prosecution," or,. stated differently, "a showing of 
personal or emotional involvement" on the part of the 
district attorney. 

The Attorney General fails to persuade us any legal 
principle restricts the concept of a conflicting interest 
to-a district attorney's personal financial or emotional· 
stake in the prosecution. The cited cases in which 
recusal has been based on a prosecutor's personal 
involvement are not authority for a limiting rule. 
[FN7] As the Court of Appeal in the present case 
explained, "[p]ersonal interest ·or emotional 
involvement will have a particularly strong tendency 
to imply extraneous motivation. But it does not 
follow that only evidence of personal interest or 
emotional involvement will support a conclusion that 
there is 'a reasonable possibility that the [district 
attorney's] office may not exercise its discretionary 
function in ari evenhanded manner.' (People v, 
C01mer. sum·a. 34 Cal.3d at p. 148.)" 

FN7 The majority opinion in People v, 
S11perior Court (Martin) ( 1979) 98 
Cal.App.3d 515, 521-522 (159 Cal.Rptr. 
6251, a decision predating the enactment of 
se~tion 1424, could be read as requiring a 
conflicting personal interest for recusal. The 

majority in that case, however, also found 
the defendant's claim of conflict "devoid of 
substance" (98 Cal.App.3d at p. 520). and 
Justice Grodin, in his concurring opinion, 
pointed out that the defendant bad not 
suggested · "any plausible scenario for 
conflict that would operate to his detriment.'' 
(Id. at p. 522.) 

Section 1424, on its face, allows recusal on a 
showing of 'any conflict of interest that renders fair 
treatment unlikely, and our decisions interpreting the 
statute have not further restricted the concept of a 
conflicting interest. No reason is apparent why a 
public prosecutor's impartiality could not be impaired 
by institutional interests, as by personal ones. We 
have recognized the existence . of such an 
impermissible conflict in a scheme that made the 
official budget of a public defender dependent on 
litigation decisions that also affected the interests of 
the defender's clients (Fedele v. Barboza (1981) 29 
Cal.3d 375. 380 [173 Cal.Rptr. 458, 627 P.2d 188]); 
in some circumstl\nces, the same might be true of 
prosecutors. For example, a scheme that provides 
monetary rewards to a proaecutorial office might 
carry the potential . *596 impermissibly to skew a 
prosecutor's exercise of the charging and plea 
bargaining functions. (Cf. Marshall v. Je,.rico, Inc. 
C1980l 446 U.S. 238. 250 [64 L.Ed.2d 182. 193. 100 
S.Ct. 16101 [return of penalties to prosecuting· office 
held permissible, where budgeting system guarantees 
there is no "realistic possibility" the prosecuting 
officer will be influenced by "the prospect of 
institutional gain"].) 

More to the present point, a prosecutor may have a 
conflict if institutional arrangements link the 
prosecutor too closely to a private party, for example 
a victim, who in tum has a personal interest in the 
defendant's prosecution and conviction. As Judge 
Friendly put it in Wright v. United States, supra, 732 
F.2d at pBge 1056, a prosecutor "is not disinterested if 
he has, or is under the influence of others who have, 
an axe. to grind against the defendant." (Italics 
added.) The tie that binds the prosecutor to an 
interested person may be compelling though it 
derives from the prosecutor's institutional objectives 
or obligations. Thus, iii Young v. U.S. ex rel. Vuit/011 
et Fils S. A. Cl987l 48 l U,S. 787 [95 L.Ed.2d 740, 
107 S.Ct. 21241. the high court, pursuant to its 
supervisory authority, forbade a private law firm 
from prosecuting a contempt on behalf of the 
Government, because the firm, as a matter of legal 
ethics, bore the "obligation of undivided loyalty" to 
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its prlviife client, Vuitton, which in turii had a private 
pecllli4trY · liitei'est in prosecution of tl:i~ contempt. f.14. 
at: p. 805 [95 L.Ed.2d atp. 757).) A public prosecutor 
niiist rtot tie ill a position of "attempting at once to 
serve@o masters," th~ People at large and a private 
person or 'entitY with i,ts' 0\',111 particular interesis in 

. the'prosecli.tion. (Ganger v: Peyton (4th Cir. 1967) 
3 79 F .2d 709. 714.) [FN8] Private influence, 
exercised through control over the prosecutor's 
personal or institutional concerns, is a conflict of 
interest, under sedtlon 1424, if it creates a reasonable 
possiqility the . prosecutor may not act m an 
evenhanded manner. ' 

FN8 In Ganger, tbe federal court vacated a 
Vfrgiriia assaul.t conviction oil due process. 
groundS because the prosecuting attorney, 
while prosecuting Ganger criininally, e.lso 
reprnsented. Oa11geris wife · in a divorce 
licti!Jn, which Was based. on the same aµeged 
assiitilt. A niiin.b'er of cases have followed 
· Ga,;g~i>fu.. htildirig due process forbids 

-.~, · prbsecutOrs fro·m hoiding such conflicting 
Interests. (See, e.g., State of N.J. v. 

.. , .. Imperiale (D.N.J. 1991) 773 F.Supp. 747 . 
. '"~ 751-756; People .v. Zimmer (19801 · 51 
,,. N.Y.2d'390 [434 N.Y.S~2.d 206,'414 N.E.2d 
':· .705, 708]; Cantrell v. Com: Cl985l 229 Va. 

-.~', 387 [329 · s.E!.2d •· 22 .. ·2sc27J.l Alth01:1g~ 
· .' , . de(e~diln~ cit¢. . Gang~r · and other ·such 

,·. 'r;ases, arid maJCe tefe~ence to due process in 
' theii brief; they sc_>_ugJ.it recusal- solely oil the 
authority of sectioii'. 1424. Ncir do their 
citatio~ of constifoµona1 authority suggest 
that ii. disablirig conflict of intereSt ·woi.Jld be 
more fi.asily .· ~ho.wn under constitutional · 
prii:u:'iple!i' tJiw( tillder section 1424. For 
th·o~e -re~otl!I; aii:(l ,!Je,cinu~e. we conchicie the 
trial court ;did not err iii finding a conflict 
und'er' the 'statiitii'ry' sta~dard; we need not 
reach a,ny caris~hltional question' be~e. 

··~ .. . 

Nor· are we Persµaded th~t Borland's contributions 
bar~ no poteiliili:!Jo,r cag1*able prejudice because, .as 
argu,ed by ariiiciiS ,~uria~. California, Distriet *597 
Attorneys As'socfatiori (CDAA), "[u]nequal treatment 
of victjm~. to tgc;_ extent it exists, is' a' political 
nece.'lsity created lly iii.adequate tilx revenifos, 'aiid 
ther'e is no miscond~ct ~y the district attorney in 
reacting tq S\!Ch IJ.~Cessity:Jn tbe, Way he. deems. most 
beneficial to the community." True, district attom_eys 
must; of ne¢essity; factor budgetary considerations 
iii.to . their . exe'rdse" of prosecutorial. discretion~ . A 
district attorriey is iiot disqualified simpiybecacik ·m · · 

an effort to-overcome budgetsry restraints, he cir she 
has accepted assistance fr.om the pilbll~ in 
investigating or prosecuting a crime .. At the ·same 
time, however, the courts, the public and individual 
defendants are entitled to rest assured that the public 
prosecutor's discretionary choices_ will be unaffecied 
by private interests, and will be "born of objective 
and impartial consideration of each individual case." 
(Greer. supra. 19 Cal.3d at p. 267.) 

In this connection, CDAA draws our attention to. 
statutes establishing industry-financed funding 
schemes for certsin' types of fraud prosecution8. 

· lnsuriilice Code section 1872.8, subdivision (a), 
asses'ses' automiibile insurers up 'to $1 per insured 
vehicle per ye~, and allocates Si percent of the 
resulting funds for distribution to . district attorneys 
for investigation and prosecution of autOmobile 
insilrilnce fraud cases; Insurance Code section 
1872.83 establishes a slnii!ar funding scheme for 
workers' compensation . fraud ii:rvestigation. and 
prosecution. CDAA asserts these statUtes sei've to 
demonstrate "it is ... appropriate as a matter of poli!lY 
to request vit:tim.S to pay some prosecuti~n related 
costs." Withoui expressing any opi.Dion as to whether 
the'se financing schemes may cause a coriflict for · 
district attorneys, or as to their desrrabillty from a 
policy standpoint, vie agree with defen~nts that 
these statUtory schemes ' are distinguishable in ' a 
numb~ of ways from the type of contributions at 
issue here: The instirers involved in 'the · statil.tclry 
funding schemes are required by law to coiiiribute to 
prosecution efforts, wtlike Borland, · which 
contributed to the prosecution at the special request 

·of the district attorney's· office; the assessments are 
made industry-wide, rather than oii one particular 
victim corporation, and are spent on investigation and 
prosecution · of automobile and · · workers' 
compensation insurance frilud generally, rather than 
for . the particular beiiefit of lin}i one victim. These 
factors tend to' reduce' the likelihood any victim 
would gain, through financial contribution8, influeiii:e 
over the conduct of any particular proseciltion. 

The Attorney. General also maintains Botiand's 
assistance to the·Histrict attorney bore iio potential for 
improper influence because it was, in the colirt of 
Appeitl;s. word.S, "comparabie to the cooperation 
victims.· often give to prosecutors in c.riminal cases." 
We. li.isa~ee. True, ordinary cooperation with police 
a!id_ prosecihors niay impose firumcii.il cost& on the 
vidiril;' ihe need fo attend illterviews, lineups and 
cqurt jmiceedings, for example, inaY *598 cause an 
individual coinplaiiia!lt tt>·iose'i:"amings·or a corporate 
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complainant to lose production. Beyond such routine 
cooperation, victim!! of commercial and· corporate 
crimes sometimes assist tht1 prosecution by collectiiig 
and organizing necessary information from itiiernal · 
soi,uces, and inay even hire private investigators for 
external investigation of suspected crimes against the 
compa~y. None of these cominon practices, however, 
include the district attorney's solicitation and 
acceptance of financial assistance to satisfy an 
already in.curred obligation. 

(i) In sununary, we conclude financial assistance of 
the sort received here· may create a legally cognizable 
conflict of interest for the prosecutor. '.fhe uncilsputed 
facts, moreover, support the 'trial court's conchiiiion 
such a conflict did exist 'in this case. The district 
attorney incuif'ed a de\Jt or S9,45o. to an independent 
contJ:actor, StraWI!, for techni.cal assist_a;i~e in a 
crin@_al investigation. The debt was,, ail the deputy 
district attornc:y who argued the motion conceded, 
"substantial qqrisidering our resources." Certainly the 
amount is not de millimis. (ci'. State v. Retziaff 
c1992) l?i Wis.2d· 92 r49o N,W.2d 1so; 751-7531 
[tlii;ft victi[il's $300 cam.Paign contribution. to tlie 
di_strii;:t attorµey did not requit;e the district ~ttomey's 
disqualificiatl'on .ji'om ·prose~µtion of the alle;ged 
thief],) The dill!rl.c\ attorney then asked the victim of 
the alleged. C'.rjlne, Borland, to p_ay the. gebt. Borland 
did so, paywg as well other significant C<Jstil of the 
investigatiqil. The trial court, did not err in concluding 
the~.e,. _circunistances evideDcced · a "reasonable 
possibility" the prosecutor might not eltercise his 
discretionazy functions in an evenhanded manner. 

We mu~! agree, however, with the Court of Appeal 
that the trial court failed to apply the second part of 
the Connor test for disqualification: whether the 
conflict is so grave as tO make faii treatment of the 
defendant unlike\y if the district attomey,)s not 
recused. In the absence of. contrary eviderice, · we 
assume a trial court fl:pplied the C()rrect lega_l standard. 
(Ross v. S1.1perior Court Cl977) 19 CaL3d 899,. 913-
2li [141 Cal.Rptr. 133, 569 · P.2d 7271,l 'Here, 
however, there is ample evidence the trial court failed 
to apply the complete. test und~r section 1424. The 
court's oral remarks at. \h.e r\)Cusal pef1t1ng, which are 

. the O~)' record of the .coi,ut's reasoajilg, are dll:ected 
soleiy at tbe. first po~ion of the. two-part test 
established by section 1424 and Co11ner .• The .~otll't 
repe:fl:h::dly ~\al\ld !he" s~and.ard as' a "r\<as«;ip.ab,le 
possi!Jillty" o( unfairness to defendim~·Coiil'.~r's 
definition of a conflict-arid nowhere addi:cilied 
whether the. conflict. wa.s' s_o · gi:ave as t() re!lcier· fair 
trea_trnent unlikely. The trial. court thu8 deterDli,lled 

only that,· under the test enunciated in Coni;9r, the 
Santa Cruz County Di.strict Attorney suffered from a 
conflict of interest in: his pios11cution of Eub~im'a ~d 
Wang, an<;! never addressed _v,r)lether tha_t confl.fot was, 
under the proper standard, diSabling, V{e prci~eed. to 
consider whether,, as the sourt of Appeal hcld, a *59.? 
finding of disabling conflict would, on thi~. recti1'4, be 
an abuse of discretion under the standard established 
by section 1424. · 

. B. Gravity oithe Conflict 
As previously eltplained, the. trial court detected a 

potential for unfair treatment iri the possible sense' ~f 
obligation the district attorney would feel for 
Borland's payment of a debt owed by the district 
attomi;:y's office. The . court _elabora,ted on the 
potential prejudice as follows: "[L]et'li assume that 
the District Attorney's office, .41 the review of their 
case ... ultimately conclude ilia~. 'Well, you know, 
maybe; our case isn't as strong ~.we thqught at the 
inc11p'tion. 1 Would they be-woµld it be easier for them 
to teli a victim who paid riQ inonfiy tp ihe D.A.'s 
office, 'You dqn't hfive ~ ca,fo,' !him. it wo!ild be one 
that you received $15,000 [sic]'from?" · 

The tri# court co:rrectly focus~c\ on .!he potential bias 
arising' cnit of a s~lise of obligation,fo Borland, rather 
than on any pot~tial "pr~ju<iice" to' be foilnd in the 
fact. of investigatory assi;itifu.ce ·-.itself. That the 
prosecutor may·have bt1en tible to pr9<:~c:d further or 
mo.re: qllickl):• agaiµi;t' d,efe11diuits . wit!( ,Borland's 
assistance than without wciiild not,' by itself, 
constitute unfair treatment AB CDAA points out, 
defe~4ants have ''Ji~ rght to ~){pee( that crimes 
should gci w:ipunishiid for lack ofp*1liflimds." (See 
W1·ighi v, United State.s, s11pi·a, .732 F.2d at p. 1057 
(ptejudicefrom assi:rteiJ.'pros~c¥fut\al .biaji_not shown 
by hypothesis that, if -~ diffe_re~! p~psec~tcir had been 
appointed, tj)e defeii.\l.anf "might' J10f have been 
indicte4. for it ~e · wJ;icj9~; ~-·the jriry's verdict 
demon*ate~, he' had in fa¢f ~.omri:iitted,"].) For that 
reason we cannot agree with the suggestion ofamicus 
curiae National Association of Criminal Defense 
Lawyers that !!. victim's . finaiicial .as.sistan'ce 
neccisarilY, subj~ts ,th~ .. defen~t, to · imfair 
prosecti~o~ial treatment · becaulie .. '.'I w ]hen a Pi:i1i;~e 
party .i.indeiwrites . the cost ' of " one . p~cular 
prosecution, that case is not s_jibject to the, same 
economic restraints that limit all other prosecutions." 
To warrant recciial -of the district' attorney u~di:r 
sectio~ 1424, instead,' the evldeilce niust show ihe 
prosecutor. suffers. from· a' ,.disabling corifl.ict · of 
interest Sil.ch a conflict is demonstrated, in this 
facttial c~ht!l~t, only by a · showing the ·priv~te 
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fin~'nciai contributi6ns are of a nature a:~d maghltude 
likely to pµi H1e · prosecutor's discretionary 
decisioiini.aking within the Influence. or control of an 
inter~sted party. In each CBS_t:, tjle trial. Court must 
consider the. eritf:e, P(}!llPle1( of fact's surro\IDding the 
conflict to detern:iliie whether the conflict' miikes fair 
end iinpaitial ·ireatnient of the defendautlliilikely. 

® S~pp9fting !ecusal ht:re is the fact the largest 
payment, that for Strawn's ·.firilt $9,450 bill, was, as 
the trial coUrt empbasfz~(l, "payment of *600 money 
for a debt already incurred'" by the district attorney. 
The final de"cisloil to pbtain payment from Borland 

· , was iiot made iintil Strawn submitted his first bill. 
. . Bet~ii'Se StraW1l had contracted w'ith the district 

attorney's office, rather thlili Borland, Chief Inspector 
J~~on re_asonably b.elieved the district attorney's 
office would be responsible for Strawn's bills if 
Borland did not pay ihem. Borland paid Strawri's bill, 
rri6reover, in respaiise to a cfirect request from the 
di~irict' atWrney'(office: While decisions from otl:ier 
j~isdi@oiis liav~ approved of some form8 of victim 
ass~~~e. for" example in the form of ari attorney. 

· hired'"oy a victim or victim's family to iissiSt the 
publi(_prosecuto~ (see, e.g,. Powers v. Hauck (5th 
Cir'. · 1~68) 399 F.id 322. 324; Rutledge v. State 
(1980)ci45 Ga: 768 (267 S.E,2d' 199; 2001: Staleuv. 
RiseH1982) 170 W:Va 473 (294 S.E.2d 461. 46411. 
none wYo.l.ved th,epublic ptosecutor's request ror· the 
victiiri.',ifa~s'i~tanc(:: to satj~fy a monetary df;bt already 
inc¥'ec!: H~ttce; ~o1*,\l wisist our analysis here. 

)~. 

Tlie size of tlie -~ontrlbutions liere also tends to show 
rei::usal wcihld be witrun' the trial court's discretion. 
tii~,tifc~ Atioiµ~/:pannep~'stified his office fund 'for 
this typ~. of iiivestigation was very limited, and. Chief 
ln);pe~tor Johnson apparently regarded the 
iilvestigafofy C98t8' here as large enough to warrant 
the;: unus1.1M measure of asking the victim to pay 
them. · · , . 

Finally, the tr,ial cou11'.s assessment of th.~ strength of 
the pro~ecutjo~ case supports th<; decision to recuse. 
Before hearing the recusal motion, the court held an 
ext~nsive. li.~arillg <!ii the proper means of protecting 
Boriancf's' iisserted trade seciets from disclosure " " r•'-' ·_• '·. ··, (. ' •· - ' '." - I • ,• '; ' ', •• ' .-- -. • •• 

dup11g.tJie. qi-il1l.U1al p,roceedings.,(See Ev id. Code. § § 
1060~1063.) .In the'course .c\f.fu.afheiifing, the court 
repeatedly stated 'iis firm impression that the ~;lbject 
secrets,_ whli:h Wang aric! ~1.!ban!cB. wer.e ai\eg~Q. . .t.o 
have conspired 'to steal, w ang to have stoien '~nd 
Eubanks to have received, do not in fact meet the 
definiticm· of trad_e secrets for criminal purp9ses (Pen. 
Code. § 499c; subd. (a)(9)), although they might be 

trade secrets for purpqses of civil .remedies, (Civ. 
Code. § 3426.1, subd. (d)). [FN9] Arguably,. a 
factually welik case is more subJect than a 'stron'g case 
to influence by extraneous financial consideriitli;ins, 
since in the absence of financial assistance from the 
victim the prosecutor is more likely io ab anc!'on or 
plea bargain such a case. 

· FN9 The Attorney · General obs'erves', 
correctly, that ~~.tt'ial.~oilrt's cornn1eilts "are . · 
not evidence of ~ealcn'es1dn the case." We 
do not suggest fuey" are,. arid express no view 
as to the actual stre~gth 'or wealoi.ess of the 
prosecution_ case. The· trial coUrt's comments 
are significant oniy in that they terid t<;> show 
that court's own prelilniiiary'. assessment of 

. the case, an· assess#ient the court .. 'maY 
properly take into _Eiccc)1-1nt in making itS 
discretionary decision on' iecusiil.. 

Consider~g the al:>ove factors, we CaJll10t s~y1 . as. a 
matter of law, that had the trial court addressed the 
second part of the .. 9onner test-the gravity_ of •6~.1 th~ 
identified conflict-it would haye abused it.S discretion 
in fincihig the c~nfllpt so grave as )q: re?d~ fair 
!ref!.tment ·of the defendants . in . all , stages' of th·e 
criminai proceedings unlike!)'.. Thi:'°C~ui(of App~al 
therefore erred in holding that, assuiiling a cciilfl.ict 
existed; it was not, as a matter of law; grave enough 
to justify recuse!. · ' 

•'· 

.. . Disposition . , ; .. . .. , 
The cause is transferred to the Coi:irt of Appeal with 

. directiOlllj. to vacate its previous judgment aiid 
dismiss tlie appeal as moot. · 

George, C. 1., M~sk, J,, Ke~a,rc!, J., Baxier, J., Chin,, 
J., and Brown;J., concurred. 

GEORGE, C. J. 

, Conctirring.-I have signed the majority'opillion,' ahd 
write separateiy simply to expl~in tha,t, oil iliese f~ctii, 
I believe-apart from any.general ~Qri,cern~ I_ 11111¥ have 
a~out privately fwided, ,public. J:it;~s~~il~oiis. -rec_uslil 
9f th,e district attom~)'.'s. offic:( .. Wll,S required. as a 
rnatteioflaw. · · · · 

., . 1 

AB th;J:!Uljority hci,lds, the trial court correctly foili:la 
that the pros~~]l~()f ~.uf'fered a :•coliflid of. i#t.er~s.\" 

. under Penal Code secti6b 1424-i.e., there was· "a 
reasonilble possibilit)' that the [~#ricf ~ttoJBey's] 
office lll!!Y not exercise its !fiscretionlU'Y. functicip. in. 
an evenhanded manner" CPeople.v; Cdnnerri983iJ4 
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Cal.3d 141. 148 [193 Cal.Rptr. 148. 666 P.2d 51 
[constitijng Pen. Code. § 1424].) The majority then 
addresses the remaini.J;Lg question-whether recusal of 
the; ~sJijct attorney's qffice was required because the 
c9Dfli,9r mad~. it "unlik\llY that the defendant would 
receive. a fair trlal.".(Peri. Code.,§ 14i4.) 

As this court said in Conner, determination of that 
ques.tion calls for an inquiry as to whether the conflict 
is "so 'grave as to J\l.nder it unlikely that defendant will 
receive fair trei:zfiiiei:t ~\U'ing rill portions . of. the 
crimin!ll proceedffi.gs'." '(People v. Conn.er .. supra. 34 
Cal.3d at p. 148. itaj.ics added.) The majority 
c9nc.J.u,des, correctly, that on these facts the trial court 
wcill!o not have abused its discretion had it concluded 
that f!lir treath;~n( of defendants was unlikely. I 
would stress tlui.i Linder tiie circumstances here 
presented, the trial' ·~qiirt1 .properly could not have 
exercised its discretion otherwise. 

I 
Ail the majority acknowledges, the relevant facts are 

wi'. fqiJCiws: '(i)' Th~ district attorney _solicited the 
aµ,e_ge4. crime victfui. t.6 pay approximately, *602 
$1~;99,0, incurred by the dis'itjct attorii~y's office in 
copn~~fio~,V\'..\th that office's investig~tion. of the;, 1:1asi:; 
(ii). a depu!Y' disttjct attorney testified that the: debt 
ow¢~. by the. ~fflpe was, "sµbstantial" in yie)V of the 
office's \imited res9urces; and (iii) the. trili.l . court 
assessed the evidenti9.ry support for the criIIliriiil trade 
secret charges against defendants as extremely weak. 
Certainly, as the ml)j?rity concludes, all three 
circumstances "sl!pport" re~al under Penal Code 
section' 1424. As explain_ed below, and contrary to the 
arguments advanced liy the Attorney . General on 
behalf of the district attorney; aii:d relied upon by the 
Co~ of Appeal hen~in, these circumstances also 
mandate rectisril under !lie statute. 

First; the circumstance that the district attorney 
solicited Borland International . to pay' the deb_t 
in~urre4 .. i:Jy_ the dis~i,ct. ,attorney renqered it 
pi:~Rlematic, it' not unliklllY. i.hat the clistticf attomi;y 
wi:iUld be: able t1.i: exercise · obje~tively · his 
pro~ec;iltoriiil dlssf.lltiori .. As the_ trial co.urt obs.i;tvi:d, it 
wo\tld b,e qitjte difficult for the, di.sfyict attorney t.o tell 
Boilahd that iie bas deCided not tci pro.secute 
Borland's case, after Borland, at the district 
auprney's reql!est, agreed to pay ~ubstantial ,bi!ls that 
w~i:e sµbrillttll4 to', and that ~e~e the:fll§poriliibi/,ity of, 
the district attorney's office. · Accordiilgly, !his wits 
not, as the Attorney . Qen,era-1 asserts, inerely an 
example of .. norinlll ·. "crioperation l!Y .a victim 
corii9ration." hi.stead, !Iie soliciied contribu_tions here 

at issue are of a different order and p9se a far. greater 
risk of improperly irlfluencing the district attonie;yis 
exercise of charging and prosec;uting discretion.. ,: 

. • .~i 

Second, as the majority a9kuo.w!edgll,s, ~e size of 
the solicited contributiorui increased the 

1
1ikeiihood 

that defoiidarits would not receive faif treatment. Tbe 
district attorney testified that the office fu.nd for th.i's 
type of investigation was very liprited, \md .!he chief 
inspector "apparently regarded the 'investlgatciry costs 
here as large enough to warrarit the unustial measiire 
of asJ9ng the victim to pay ili.erii_:ii (Maf opri., ante. at 
p. 600.) As was concedec\, by tb,e. deputy district 
attorney who argued the recµsal m?tion, "[t]he sµw. . 
of money that Borland paid ,in the [distri.~t attogiey] 
universe is substantial coi:isidering our resources." 

Certiiinly,, the district attorney would . p~ve 
appreciated that Borland stoo~ to. benefit frqiri '!lle 
criminal prosecution of defendaq.1/1. Not ciajy wo~~ 
such a prosecution as~ist )3orland's pariillel ·civil 
action; help prote¢t ariy asserte4 triicl~ s~c:~~ts. and 
ser.fe to deter otliers from corimilttirig' siniihit acts in 
the fiii'urci; but prosecution also . would co~tlhite a 
niajor disruption and· -distraction for . §ymaniec 
CorporlitioJ1., one of Borland's prlnlary c:~tjipetitors. 
Under these ciri;umstarices, the splicited funds lik!llY 
would be considered by Boriarid t0: be. a· pruden.t 
investment whether or not the pros~uti!l!i \if timat\;ly 
was purnµ~d tO tr;i~ an,~,,9ori0.pti,on..,ll~~alij;e,;, !:>Y 
keeping the pri;isecution *603 ' 1 ~H:ii~ .~. Wt1ci '?~ger~" 
Borland would benefit competitively· vts-a-vlB 
Symantec._. Thus, the di!!trict attorney, coµld 
"reimburseil Borland for paying th.e incurred debt 
simply by e:xercising discretion to continu~ ii~ exte?!i 
the c1iminal investigation fo! longe~ .than it otiieiWise . 
would. As the' opinion observes (maj. opn., ante. at'p. 
ill. fn. 2); the d.istr_ict . attorney n:laip~_f!:med, We 
charges against clefei:idEIIlts un~l shortly after oral 
argument in this court, de8pite the apparent wellkliess 
of the case. 

Under these circumstan~es,. tl1e dIB,tript,11_tt\;itieY.
k.n:owing the s~tegic importance of. IB,e i:na~~r,,fo 
Borl~jid,.and haVIDg.askedBoi'land to P.ay the.°*m~t 
atlorri:ey1s obHgatiops~likely would feel,~ great, ~~D;se 
of ooligatiori t.o p1!fsue ¢e pros!lcuti~ri'ilnd, ..Y~\.i1d be 
r~lucui.~t to e~~rcise .obje~tiv~ly bis' preis7c11t9F,iaI 
discretion. . This furtlier mcreased the nsk -that 
defe'llda~~ would not rec~ive the fiiq, impartial 
treatrnetit tha( oihcir .. defendants would cibtai:ri in a 
sifuiliir situati<iri. ' -

.•: .. 

The Court of Appeal conchided other;,;,.iile, reasoning 
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that an amount of money sigilificant to a tightly 
budgeted public office is not necessarily large in the 
eyes of a successful for-profit corporation, and that, 
as the deputy district attorney arguing the motion put 
it, "the sum of money that Borland paid in the 
Borland universe is not great" Even if true, the 
district attorney's observation is of debatable 
relevance. The question is whether the size of the 
solicited contributions was sufficient to create a 
likelihood of unfairness to defendants arising from 
the alleged victim's undue influence on the district 
attorney's discretionary authority. It matters little that 
the $13,000 solicited funds might be "small potatoes" 
in Borland's eyes; the issue is the likely influence of 
such a payment upon the financially strapped public 
prosecutor in his treatment of the criminal 
investigation and · continued prosecution. of 
defendants. 

Finally, as alluded to by the majority, the trial court 
· made clear its "firm impression that the subject 

secrets ... do not in fact meet the definition of trade 
secrets for crimi"n.al pu1poses [citation], although they 
might be trade secrets for purposes of civil remedies 
[citation]." (Maj. opn., ante, at p. 600.) On the final 

· two days of an eight-day pretrial hearing on Borland's 
request :for a trade-secret protective order CEvid.· 
Code. § 1061), the trial coUrt asserted: "I don't have 
criminal trade s~crets here in my opinion at all, and
from what I've seen, ... rm not sure why this case is 
here." Later, the court stated, "I don't see criminal 
tradt; secrets here.'' Finally, the court repeated, "i~s 
this Court's view that there's not a criminal trade 
secret involved. And there isn't, gentlemen. I still say 
it to you. I don't know what we're doing here .... " 

As the majority observes (maj. opn., ante, at p. 600, 
fn. 9), the trial court's statements reflect. clearly the 
trial court's considered assessment that the * 604 
prosecution's case was factually weak. (See also maj. 
opn., ante. at p .. 600.) Contrary to the Attorney 
General's suggestions, it is appropriate for an 
appellate court to take into account the trial court's 
assessment that the prosecution's case is weak, in 
determining whether the trial court would have 
abused its discretion had it denied the recusal motion. 

JI 
I agree with the majority that the trial court would 
not have. erred had it properly applied Penal Code 
section 1424 and granted defendants' recusal motion. 
Indeed, the trial court would have erred had it ruled 
otherwise. In light of (i) the circumstance that the 
contributions were solicited to satisfy obligations of. 

the district attorney, (ii) the size of the contributions 
in relation to the budget of the district attorney's 
office, and (iii) the trial court's clearly expressed and 
considered assessment that the prosecution's case was 

· weak, I conclude that the trial court would have 
abused its discretion had it denied the motion to 
recuse. 

Mask, J., concurred. · 

Cal. 1996. 

People v. Eubanks 

END OF DOCUMENT 
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THE PEOPLE ex rel. DENNIS KOTTMEIER, as 

District Attorney, etc., Petitioner, . 
v. 

THE MUNICIPAL COURT OF THE SAN 
BERNARDINO JUDICIAL DISTRICT OF SAN 

BERNARDINO . 
COUNTY, Respondent; JAMES J. CHARLES, JR, 

et al., Real Parties in Interest 
No. E007729. 

Court of Appeal, Fourth District, Division 2, 
· California. 

Apr 20, 1990. 
SUMMARY 

On petition of a county district attorney seeking 
relief from a policy imposed by the municipal court 
requiring the attendance of a deputy prosecutor at the 
trial of traffic infractions, and dismissing infraction 
cases or entering judgments of acquittal if no deputy 
prosecutor was present, the Court of Appeal granted a 
writ of mandate directing the municipal court to 
vacate its orders terminating the proceedings on 
purported findings of not guilty as to the four 
individual defendants named as real parties, to 
reinstate the complaints, and to conduct trials in such 
cases in conformity with this opinion. It held that 
there was no due process violation in conducting 

· traffic infraction hearings in the absence of a 
prosecutor and that Gov. Code, § 26500, which 
defines the duties of a district attorney, does not 
forbid a district attorney from declining to have a 
deputy present at such hearings. It further held that 
the trial court could question defendants in such cases 
and that it was not required to talce the initiative and 
examine the People's witnesses, but that it could 
properly require the district attorney to supply a list 
of witnesses for each case and should then pennit 
such witnesses to give a narrative recital. (Opinion by 
Hollenhorst, Acting P. J., with McDaniel and 
Dabney, JJ., concurrmg.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(l) Criminal Law § 635--Appellate Review-
Appealable Judgments and Orders-- Dismissal--
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Defendant Not Placed in Jeopardy. 
AB a' rule, jeopardy does not attach until a witness 

lia.s been sworn. The prosecution. *603 may appeal 
an order or judgment dismissing or otherwise 
terminating a criminal action before the defendant · 
has been placed in jeopardy. Thus, although the trial. 
court purported to make findings of not guilty in four 
traffic _infraction cases after refusing to allow' any· 
witnesses for the prosecution to testify because no 
deputy prosecutor attended the hearing, the trial 
court's actions were in fact dismissals under Pen. 
Code, § 1385 (dismissal in furtherance of justice) 
and the orders were appealable since jeopardy had 
not attached. No evidence had been taken and no 
finding of fact could have been made and it was clear 
that the results occurred not because the prosecution 
failed to prove guilt, but because the court refused to 
conduct trials. 

ill Mandamus and Prohibition § 27-Mandamus
To Courts and Court Officers- Right of Prosec~tor to 
Extraordinary Relief. 
In traffic infraction cases involving a municipal 
court's policy. of. declining to call. witnesses, even 
though police officers were present to testify, and of 
purportedly making not guilty findings if no district 
attorney was in court, the district attorney, who was 
entitled to appeal the orders since the municipal 
court's actions were in fact dismissals under Pen, 
Code. § 1385 (dismissal in the furtherance of 
justice), was also entitled to seek the alternative of 
extraordinary relief by petitioning for a writ of 
mandate and prohibition. Relegating the district 
attorney to the remedy of appeal would delay the 
resolution of an important public issue and add to 
what \\fas already a multiplicity of appeals. 

Q_) District and Municipal Attorneys § 2--Powers 
and Duties-Statutory Definition of Duties. 
The intention of Gov. Code, § 26500, which defines 
the duty of a district attorney, is to grant the district 
attorney discretion both to initiate and ·-conduct 
prosecutions insofar as it means that .it iB the district 
attorney's prerogative to determine whether to file 
charges and whether to continue a prosecution. 

(1) Criminal . Law § 220--Trial--Presence of 
Counsel--Presence of Prosecutor. 
The conduct of infraction trials without. the 
participation of a -prosecutor does not violate a 
defendant's due process rights. The prohibition 
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against appointed counsel in infraction cases (Peh. 
Code. § 19:6. forriierly Peli. Code. § 19c) insures 
that a majorit:ii' of defeildants will be unrepresented. · 
Thus, the presence ofa prosecutor would hardly be to 
a defendant's advantage. 

W District and Muuicipal Attorneys § 2-Powers 
arid Duties-•Declining tO Have Depufy Prosecutor 
Attend Traffic:" Infraction Trials. 
Gov. Code; § · ·'26soo; which defines the duty of a 

district attorney,' does not *604 forbid a decision by 
the district attorney not to provide a . deputy 
prosecutor for infraction trials. 

(§) Courts § 5--Inherent and Statutory Powers-
Compelling Attorney's Appearance. 
A court has the power to enforce an attorney's duty 
to lippe:ar· where a commitment to do so has 'been· 
made. · 

" . 

(1) Courts § 5-~Inherent and Statutory Powers-
Ciiiirt's Poiver to Manage Pfoceedings Before It. 
Every court has certairi inlierent powers to manage 
the proceedings before it (Code Civ. Proc .. § · L28l. 
but tlil~power·sbould be exercised by courts in order 
tci insure the orderly administration of jlistice and not 
as a weapon m it battle of -priorities. Thus, in four 
traffic"·'infrilctioii cases involving. the municipal 
court's policy of declining tO call witnesses, even 
though. police officers were. preilent io testify, and 
purportedly making not gwliy' findings if no deputy 
district '.attorney was present in. court, an order 
requiririg thil municipal ccii.lrt to· allow . infraction 
proceedings to be held in the absence of a deputy did 
not necessarily 'invade the municipal court's powers 

· or dignity: · · 

® Criinimil Law § 234-· Trial--Power and Conduct 
ofJud.ge~~Examiniltion of Witnesses-Examination of 
Prosecution Witnesses. 
It is the duty of the trial court to assist in bringing 
out facts, withiri ·'reasonable Jim.its, to the end of 
reaching a j\ISt re5ult. However; no court should be 
placed in the position of appearillg to assist one side 
or the other. Thus, in traffic infraction cases iii'_which 
the·distrlct attorney declined fohave a deputy present 
in court, it was noi improper for the trial court to 
question the defendants, buHhe trial court was not 

. reqiih-ed to take the initiati~~ m' exaffiini.ng the 
prosecution's witnesses.· The trial court, which had 
continuing discretion to request the presence of a 
prosecutor in _an unusual case, could properly require 
the district attorney to supply a list of witnesses for 
each case and was th'en required'"fo perm.it each such 
wifuess to give a narrative rec'itaL' 
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[See Cal.Jur.3d (Rev), Criminal Law, § 2937; 5 
Wltldn & Epstein, Cal. Criminal Law (2d ed. 1989) 
§ 2884.] 

COUNSEL 

Dennis Kottmeier, District Attorney, and J<iseph A. 
Bums, Deputy DistrictAttorney, for Petitioner'. *605 

Roger Meadows for Respondent. 

No appearance for Real Parties in Interest. 

HOLLENHORST, Acting, P. J. 

For the third time, the People, by and through 
Dennis Kottmeier, in his capacity as District Attorney 
for the Couuty of San Bernardino, seek relief from· 
this court from a policy imposed by the municipal 
court requiring the attendance of prosecutors at the 
trial of traffic infractions. [FNl] Although ''we have 
previously declined to assume jurisdicticin and 
required petitioner to seek his available remedies in 
the lower courts, we find ourselves compelled at this 
time to intervene. 

FNl We consider this the correct way to 
characterize the policy of respondent court, 
despite its purported cornpliiince with the 
order of the superior court forbidding. it to 
compel such attendance. All will be 
discus_sed _below, the c9urt's . ~c.tions in . 
dismissing all such cases if no prosecutor 
appeared was a tianspareilt effort to force 
petitioner to provide a deputy. · · 

Petitioner (hereinafter sometimes the District 
Attorney) filed his first petition with this· court on 
October 3, 1989. This petition alleged that in July. 
1989, Judge David Merriam· of respondent court 
notified petitioner that when he assumed the 
assigiurient" of traffic trials ori July 28; he woUld 
require the attendance of a deputy district attorney to 
reprelient the 'People. [FN2] Petitioner resj>otided by 
requestuig the cancelll!ticin of this policy, relyfug on 
People ;.( CarlucCi (1979)' 23 Cal3a 249 [152 
Cal.Rptr. 439, 590 P .2d J 51. Despite the iritervention 
of Presiding Judge Anihciriy Piaizil, this ~ffort was 
unsuccessful, and ori Jilly 27,' 1989, the' District 
Attorney filed a petition for writ cifprohibhion with 
the superior court. On tli.ai'siune 'tiay; a· copy-of an 
alternative writ was served on.: respondent court and 
Judge Merriam, which forbade re~pondent. from 
implementing its policy of requi.riiig the presence Of a 
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deputy district attorney. 

FN2 Traffic trials are apparently calendared 
for Friday mornings. · 

In response, at the calling of his traffic infraction 
calendar on July 28, 1989, Judge Merriam announced 
his. i~teµtion to obey the alternative writ. However, 
he declined to permit any witnesses for the People. to 
testify unless they were formally called by · an 
attorney. As no deputy was present, the court called 
the defendants and not only allowed them to tell their 
side of the incidents, but affirmatively questioned 
them. In the case of each defendant whose "trial" was 
reflected in the transcript provided to this court, tbe 
municipal court accepted defendant's version and 
found the *606 defendants not guilty. Petitioner 
asserted, without deriial, that 13. defendants were in 
fact so found not guilty on that date. . 

The District Attorney's efforts to obtain a revised 
ord.er p~nding th~ bearing on his petition for writ of 
prohibition fiiµed, a~though Judge M.erriam 
eventually modifi~d his practice to that of. granting 
acquittals unc!er Penal Code section 1118 in all cases 
in which no prosecutor was present. This continued 
throughout the month of August and into September 
of 198.9. The People began filing notices of appeal on 
all such ~.ases, wh\ch had passed 50 by the time the 
first petition was filed in this court. [FN3] 

FN'3 We are informed that by now, well 
over 130 such appeals have been filed by the 
People. We are also informed that, contrary 
to the superior court's belief that each appeal 
could. conveniently. be resolved with respect 
to its particular issues, the appellate 
department is awaiting . this court's 
pronouncement of a general rule oflaw. 
.. 

On Septembtir 22, the District Attorney's petition 
was beard by the.superior court. Although no written 
judgment was ever presented as part of the record to 
this court, the superior court anno~ced its. intention 
to deny relief on the. theory that the. Peop\e's, remedy 
by appeal in e~ch case was adequate, T~~ .court 
expressed the opi,nion that each appeal would present 
a fully dev~ioped .ffl.cl situation, .and would_ also 
provide the ()pportµnity for. specific relief. The court 
noted that. the original alternative writ bad been 
effectively circµmv'<nted by the municipal court, and 
r~lled o~ this to show that a general order in mandate 
might not cover later practices or policies. 

The District Attoniey flied his first petiti(ln with this 
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court on October 3, 1989, in which he sought a _fµll 
review of the .issues. We granted relief in only a 
limited sense, ordering the supe_rior court to set aside. 
its finding_ that the remedy by appeal wa.s. adequate, 
and directing it to hear the case on its merits. 

In obedience to this order, the superior court 
conducted further proceedings;and issued a judgment 
on February 15, 1990, directing the municipal court 
to cease from requiring or compelling the attendance 
of a prosecutor at traffic infraction hearings. 

With prophetic anxiety, the District Attorney again 
resorted to this court, seeking a broader order. We · 
again denied the petition, but did so expressly 
without prejudice tq.future proceedings "should there 
be ·further dismissals or should the order and 
judgment otherwise fail to achieve ·a result.cons~tent 
with the interests of justice." Although we ··~ere 
reluctant to presume that respondent would flout or 
deliberately circumvent the superior court's order, we 
hoped by our language to indicate our geneial 
agreement with the resu,lt reached. *607 

However, the instant petition was filed on March 1, 
1990. Petitioner alleges ~t the municipal court has 
once. again elected .to comply with 1be letter of the 
order rather than its_. spirit, in that, while ,it' makes no 
effort to compel the attendan.ce of a deputy, district 
attorney by the . threat of con~mpt or other. legal 
coercioii, it has continued to refuse to allow the 
Peopie•s witness~~ to take the . stand, and has 
continµed to dismiss .the infraction cases or. ent_er 
judgments of acquittal. [FN4] 

FN4 At some point over the last several 
months, Judge Ellen Brodie began to hear 
the traffic infraction calendar. She . has 
expressed. her solidarity with Judg~ Merriam 
on the issues of this case. . -

Availability ofRelj.~f 
Four individuals have been named .as real parti.es: 
James J. Charles, Jr., Domnnc M. Davis, Anne M. 
Cordaro, and J ai.in~ -Giron. Their ca:ses wi::re called 
befon: resp,oµdentcciurt.on February 16,.1990'.In no 
case was a 'deputy district. attorney present, although 
police, officers were .. present to testify; in no case was 
any witness swam. Wh~i;t it appeared that no dep,~ty 
district attorney was in. court, the court declined to 
call any witness_es and found each defendant not 
guilty .. 

Q) Tile People may appeal . ,,·an order or judgn;ient 
dismissing or otherwise terminating the action before 
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the defendant' has been placed in jeopardy .... " ~. 
·Code. § 1466, subd. (2).) Jeopardy does not attach, 
·as ·a rule; until a witness has been sworn .. (Ric Izard M. 
v. Superior co·urt (197]) 4 Cal.3d 370. 376-377 [2d 
Cal.Rott. 752. 482 ·P.2d 6641.l Although the trial . 
court in these. cases purported to make. a finding of 
"not guilty," we think the court's actions are properly 
construed as dismissals under Penal Code section 
1385. No evidence was taken and no finding of fact 
could properly have been made; it is abtmdantly clear 
that the results occwi:ed not because the People had . 

· failed to prove guilt, but because the court refused to 
conduct trials. 

The orders were therefore appealable, and petitioner 
is ·entitled to seek the alternative of extraordinary 
relief. In this case it is beyond question that 
relegating the People to the remedy ofappeal would 
delay resolution of an important public issue, and add 
to what is already a mUJtiplicity of appeals. (See 
Hogva v. Superior Court (1977) 75 Cal.App.3d 122. 
129-130 [142 Cal.Rptr. 3251.l 

.Ji ( 

Discussion 
(6) Four distinct issues are presented by this petition. 

Does" ;fue conduct of infraction trials without the 
participation of a prosecutor violate' a *608 
defendant's righMo due process? Does it violate the 
requirements of< Govermilent Code 26500? Does it 

· irnpri:Jperly inter-fore with .the· court's inherent power 
to regulate and control its own procedures, and does 
it place ·the court in the intolerable position of playing 
the role of prosecutor? The first question. is readily 
answered by. resort to 'controlling authority; the other 
three require a more extended analysis. 

In setting up the iSsues, -however, we must observe 
that. both sides have used lofty legal principles as a 
smoke screen to some extent.· A:iJ we will have 
occasion to note again, this ·case is really a contest of 
wills bet\veen the ·court and the chief.prosecutor. At 
orill 111"gilment, courisel ~or respondent stressed almost 
exclusively the c6uit's desire to have a·prosecutor 
present as· an· aid -to the 'pretrial disposition of cases, 
and it is apparent that the essential battle is over the 
allocation of judieial-: and · prosecutoria! resources 
where both sides are stretched tcio thin;·;, 

This, of course, iii" an 'administrative~ not a li:gal, 
dispute, and one which this court cannot effectively 
resolve. We must therefore confine' ourselves to :the 
legal trappings of the case". · . 

I. Constitutional and Statutory Strictures 
.In People 11. Cai•Iucci. supra, 23 -Cal.3d 249, the 
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~;. : '. 

court ·held ·that there was no due. process violation if 
an infraction hearing was held without the presence 
of the_ prosecutor. It further expressly ·held that no 
such violation existed by the fact that the trial judge 
called and · questioned ·witnesses, although it 
cautioned that the trial.judge, in such a case, mus!be 
careful to avoid any appearance of bias or advocacy. 
(At pp. 256c2S8.) However, in Cal'lucci the .court did 

. not consider the effect of Government' Code section 
26500. 

That statute defines the duty of the district attorney, 
and states that he "shall attend the courts, and within 
his or her discretion shall initiate and conduct on 
behalf of the people all prosecutions for public 
offenses." The statute was amended in 1980 (Stats. 
1980, ch. 1094; § 1), to· add the portion italicized 
above. 

In People v. Daggett (1988) 206 Cal.Aon.3d Supp. 1 
[253. Cal.Rntr. 1951. the appellate department of 
Sacramento County held that section 26500, as 
amended, did not require . the attendance of a 
prosecutor at infraction trials. Relying in part on 
legislative history, tlie court ruled that. the 
Legislature, in .making the amendment,.. was 
conscious that the· amended version would *609 grant 
the prosecutor discretion· in appearing, as well as 
initiating a prosecution. [FN5] However, the court 
also pointed out that the· amendments · were inade 
after the decision in People v. Carlucci, and that the 
Legislature Willi presumed to have been aware of the 
court's ruling. that the prosecutcir n,eed not be present. 

- . . ' ~ . 

FNS 'Assembly Committee on Criminal 
Justice, Analysis of Senate .Bill No. 1890, 
Comments, paragraph 4: " ... :This language 

· appears to elimfuate the existing mandate 
that the public prosecutor . conduct · all 
prosecutions for public offenses on behalf of 
the people and · insert in it's [sic] stead 
discretionary provisions. Is this the intent? 
Different language tihould be· drafted to 
accomplish the ostensible purpose. o~ this 
provision without modifying the existing 
mandates (i.e. 'The public prosecutor shall 
attend ·the courts a;id conduct on behalf of 
the people all prosecutions which, within 
his/her discretion, have been initiated', .. ;'' 

Although the language· of Government Code section 
26500 is certainly not free from doubt, we agree with 
the result' reached in People v. Daggett. The phrase 
"attend the courts" is too vague to be of much use in 
interpretation; what courts? When? Q.) On its face the 
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statute then appears· to grant the district attorney 
discretion ·both " to initiate and conduct the 
prosecutions. This iS undoubtedly the intention of the 
statute, insofar.· as it means that it Is the district 
attorney's prerogative to determine whether to file 
charges and whether to continue a ·prosecution. (See 
People v. Adams C1974l 43 Cal.Aun.3d 697·. 707-708 
[J 17 .Cal.Rptr. 9051.l It is less clear that~ the statute 
was intended to permit the district attorney to choose· 
when to appear for trial, or what the result of his 
absence should be. 

We note that ii has been stated that the provisions of 
Government ·. Code section 26500 requiring the 
presence of the prosecutor "are for the benefit of the 
people;" (People v. -Thompson 09401 41 CaLApp.2d 
Supp .. 965, 967 [108 P,2d 1051.l This suggests that 
there is discretion not to appear, if the district 
attorney is. willing to take the consequences of an 
adverse verdict or ruling, which in , .. most 
misdemeanor and felony cases would· be IL foregone 
conclusion. If the District Attorney elected not to 
appear at a· serious felony trial invol\ring complex 
issues and numerous witnesses, two· things would be 
clear: he would ·be in gross dereliction· of his dufy .to 

. the people of the state under Government Code 
seotioi:l.··26500, and the court would be justified in 
dismissing the case. 

However, we do not· thiiik it either necessary or 
proper to -consider· such. a situation, which is not • 
before ·us. In People . v. Carlucci; supra, the court 
extensively discuss'ed· the unique nature of infraction 
prosecution~ and the benefits to all sides of 
encouraging expeditious and flexible· procedures. 
(See also In re Dennis (1976) 18 Cal.3d 687. 695 
[135 Cal.Rptr. 82. 557 P.2d 5141.l ®· W The 
prohibition · against appointed counsel· in infraction 
cases @en. Code. § -19cl ensures that the majorify of 
defendants will be *610· unrepresented, and the 
presence- of a prosecutor would be "hardly to 
defendant's :advantage." ( People v. Carlucci, supra. 
23 Cal.3d at Ji, 258.)We need not repeat iri detail that 
court's . recital of the practical considerations 
underlying the decision .that such cases may be 
handled without .the prelience of· a prosecutor; we 
need only· agree and hold that petitioner!s decision not 
to provide a prosecutor for infraction trials is not 
forbidden by Government Code section 26500. 

· II .. Interference With the Court's Control of Its 
Procedures 

(§} While a court unquestionably has the power to 
enforce an attorney's .• duty to appear where a 
commitment to do so has been made (see Tn re 

Page 5 

Stanley (198Jl 114 Cal.Aop.3d 588.. 591- [l70 
Cal.Rptr. 755)), the remedy is less certain where the 
district attorney simply declines to.personally appe~ 
in a Class of cases. Thus, we think the jud~en~ by 
the· superi(lr court, which forbade any attempt· to 
compel the attendance of a depufy district attorney, 
was correct . ' 

Respondent argues; however, that it had the power . 
and the right to refuse, in effect, to hear the .trials·.in 
the absence of the prosecutor. It argues that it cannot 
in turn be forced to conduct trials. without the 
assistance of an attorney for the People, end to 
assume the responsibility of ensuring that both sides 
fairly and completely present their cases. [FN6) 

FN6 That respondent.court's real grievance 
is quite different is again suggested;, by 
remarks made by Judge Brodie. After the 
superior court issued its judgment, she 
dismissed several cases due to the absence 
o'f a prosecutor, and then made the following 
comments, obviously directed to the law 
enforcement witnesses who had not been 
. permitted to testify: . 
"The· Court: ... You're found not guilfy, sir. 
rn ] Officers, I want to say something to you. 
I would be very upset indeed ifl were you· 
and was .put in the ·position of having .the 
prosecutor of this county, the district 
attorney of this county;• place so little worth 
on what you are doing that they won't send a 
depufy to court to prosecute your- cases. [ii:] 
Where isMr .. Goss? Where is Mr. Williamii? 
Where is Miss Djanbatian? Where is Mr. 
Weintre? And where is Mr. Carroll? [iJ] Not 
one of them is in Superior Court. One of 
them may be in Department A doing law 
and motion. The other four have nowhere io 
go on Friday·" mornings, no court 
appearances that I am aware of. rn·] And ·it 
seems· to me that the elected district. attorney 
of this county should fulfill his duty that he 
has been elected to perform and send people 
to court.··[i! ] We .all d.o our jobs .. You do 
your jobs,· l do iny job .. And the district 
attorney should be· doing his job." -

We agree that, applied to ,an extreme case, this 
argument is not without merit However, as discussed 
above, we are not· considering an extreme case, but 
only infractions normally processed rapidly and 
informally. 

The evident antagonism between: petitioner and at 
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least some members of respondent court is not 
difficult to understand, and neither side is wholly 
*611 virtuous or unreasonable. The District Attorney 
doubtless considers his office understaffed and 
overworked, and believes that his deputies may be 
more usefully employed in more serious cases. 
Respondent feels that it is being inappropriately 
denigrated and ignored, and that its role as the only 
contact msny citizens have with the court system 

'deserves more consideration-by the District Attorney. 
(See.People v. Daggett, supra, 206 Ca1.App.3d at pp. 
Supp. 6-7, dis. opn. of Marvin, J.) However, both 
sides appear to forget their joint interest in both the 
smooth functioning of the. system and the goal of 
achiev_ing justice. [FN7] 

FN7 Furthermore, respondent's approach has 
had the unfortunate result of exposing the 
judicial system to ridicule. We can only 
wince when contemplating the reactions of 
those members of the public ·who found 
themselves caught up in this charade. We 
ere also sympathetic to the burdens imposed 
on the individual defendants against whom 
the People have determined to prosecute 
appeals, or who hove been named here as 
real parties. For them, a trivial transgression 
has exposed them to the legal system at its · 
most protracted and irrational. 

(]) Every court has certain inherent· powers to 
control and manage the proceedings before it. (Code 
Civ. Proc .. § 128.) However, this power "should be 
exercised by the courts in order to insure the orderly 
administration of justice" (Hays v. Superior Court 
(1940) 16 Cal.2d 260, 264 [105 P.2d 975]) and not as 
a weapon in a battle of priorities. We do not see that 
requiring respondent court to allow infraction 

. proceedings to be held· in the absence of a deputy 
prosecutor necessarily invades its powers or dignity. 

m. 
(fil Finally, respondent asserts its concern over being 

"compelled" to play the role of advocate in 
questioning the People's witnesses. We observe that 
the record in this case indicates that the court saw 
nothing improper in questioning defendants, and 
indeed there was not; it is the duty of the trial court to 

· assist in bringing out the facts, within reasonable 
limits, to the end ofreaching a just result. ( People v. 
Cm·/ucci, S!ipl"a, 23 Cal.3d at p. 256: Estate of 
Dupont (1943) 60 Cul.App.2d 276 [140 P.2d 866].) 
In fact, Judge Merriam's practice of calling 
defendants and then questioning them .extensively 
supports the inference that the present zealous 
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concern for the court's appearance of untainted 
impartiality has merely been cobbled up to justify i~ 
actions. 

However, we stop short of holding that respondent 
court must take the initiative in examining the 
People's witnesses, as we agree that no court should 
be placed in the position of appearing to assist one 
side over the other. This principle should he most 
carefully and rigorously followed where the party 
being questioned appears for the prosecution, to 
avoid the inference that the court and law 

-enforcement are "in cahoots" and the *612 result of 
the trial a foregone conclusion. (See generally 
McCartnev v. Commission on Judicial Oualificatio11J: 
(1974) 12 Cal.3d 512 [116 Cal.Rptr. 260. 526 P.2d 
2681.) 

As the superior court observed, there are difficulties 
in resolving the case in a manner which will cover all 
eventualities without placing unnecessary and 
improper strictures on either party. In attempting to 
do so, this court must to some extent depend on the 
good faith of both sides, although the unresolved, 
underlying· basis of the dispute makes such reliance 
probably over-optimistic. 

The municipal ·court may properly require the 
District Attorney to supply a list of witnesses for each 
case, for example; the court should then permit the 
witnesses to give e narrative recital. The coi.irt has no 
obligation, however, to assist the People's witnesses 
in presenting the c_ase, and we recognize its 
continuing discretion to request the presence of a 
prosecutor in the unusual case. 

We requested respondent and real parties to respond 
to the petition and held oral argument. The case is 
appropriate for the issuance of a peremptory writ in 
the first instance. (Code Civ. Proc., § 1088; Palma v. 
U.S. Industrial Fasteners. Inc. (1984) 36 Cnl.3d 171. 
178-179 [203 Cal.Rptr: 626, 681P.2d8931.) 

Let a peremptory writ of mandate issue directed to 
the Municipal Court of San Bernardino County, 
directing it to vacate its orders terminating 
proceedings on a purported finding of "not guilty" in 
_fuose actions entitled People v. James J. Charles, Jr., 
action No. ONM 10842; People v. Dominic .M. 
Davis, action No. ONM 118411; People v. Anne M. 
Cordaro, .action No. SH 592271, and People v. Jaime 
Giron, action No. SH 604856 and to reinstate the 
complaints in said action. Respondent is further 
directed to proceed to concluct trials in said matters in 
conformity witli the .views expressed in this opinion. 

Copr.@ Bancroft.WJiitney and West Group 1998 
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220 Cal.AppJd 602 
220 Cal.App.3d 602, 269 Cal.Rptr. 542 
(Cite as: 220 Cal.App.3d 602) 

McDaniel, J., and Dabney, J,, concurred. *613 

Cal.App.4.Dist.,1990. 

People ex rel. Kottmeier v. Municipal Court of State 
(Charles) · 

. ' 
END OFDOCUMENT 

Copr. IO Bancroft-Whitney and West Group 1998 
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Date of Hearing: June 20, 2000 
Gregory Pagan Counsel: 

ASSEMBLY COMMITTEE ON PUBLIC SAFETY 
Carl Washington, Chair 

SB 1342 (Burton) - As Amended: June 13, 2000 

SUMMARY 
relevant to 
conditions, 
preserve any 
specified. 

.Requires the court to order DNA.testing on evidence 
conviction ·of a criminal defendant upon specified 
and requires the appropriate governmental entity to 
biological material secured in a criminal case.as 
Specifically, this bill 

!)Provides that a. defendant in a criminal case may make a motion 
in the trial court for performance of DNA testing on evidence 
relevant to' the charges that resulted in the conviction or 
sentence. which was not tested because either the evidence or 
the technology for forensic testing was not available at the 
time of trial. 

2)Requires that the motion for DNA testing be vei:ified by the 
defendant under penalty of perjury that the information 
contained in the motion be true and correct to the best of his 
or her knowledge. 

3) Requires that a notice o·f .the hearing be served on the 
Attorney General and .the district attorney in the county of· 
conviction 30 days· prior to the hearing, and that the hearing 
be heard by the judge who conducted· the trial unless the 
presiding judge determines that judge is una.vailable. 

4) The court shall grant the hearing on the motion i'f the 
defendant presents a prima facie case that identity was a 
significant issue in the case, and the court finds all of the 
following: 

a)The result of the testing has the scientific potential to 
produce new, non-cumulative evidence that is material and 
relevant to the defendant's ·assertion of innocence. 

b)The testing requested employs a method generally accepted 
within the scientific community. 

http://www.legIDfo.c.a.gov/pub/99-00/billJ~3§~b_l301-1350/sb_l342_cfa_20000621_1130 ... 5/26/2006 
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c)The evidence to be tested is available and in a condition 
that would permit DNA testing requested in the motion. 

d)The evidence to be tested has been subject to a chain of 
custody sufficient to establish it has· not been 
substituted, tampered with, replaced, or altered in any 
material aspect. 

S)Requires, if known, that the motion identify the evidence 
subject to the ·testing and the specific type of testing being 

·requested by the defendant. 

6)States that if the prosecuting attorney objects to the 
specific .items sought to be tested, to the specific type of 
test requested, or if there is an issue as to the condition of 
a questionable sample, the court shall conduct a hearing to 
resolve the issues. · 

7)Provides that if a motion for DNA testing has been granted, 
the.testing shall be conducted by a laboratory mutually agreed 
upon by the defendant and the district attorney in a 
non-capital case or the Attorney General in. a capital case·. 
If the parties cannot agree, the court shall designate the 
laboratory to conduct the test. · 

B)Requires that th~ results of any testing ordered be fully 
disclose.ct to each of the parties. If requested by e;lther. 
party, the court shall order production of the underlying data 
and notes. 

9)Provides that the cost of DNA testing shall be borne by the 
State or by the applicant if the court finds.that the 
appl·icant is not indigent and has the ability to pay .. 
Requires that the designated laboratory present any bill ·for 
the State's share of costs to the court for approval; and upon 
approval, the laboratory shall submit the bill to the state 
treasurer for payment. If, after 30 days the superior court 
has taken no action on the bill, it shall be deemed approved. 

lO)Provides that the court may at any time appoint counsel and 
upon request of the defendant, in the interests of justice, 

.the court may order the defendant present at. the hearing on 
the motion. 

SB 1342 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ Page 3 

ll)Requires the appropriate governmental entity to preserve any 

http://www.leginfo.ca.gov/pub/99-00/bi11/sen/sb _ l 301-13s&u?.~1342 _ cfa _ 2Q00062 l_ l l 30... 5/26/2006 
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biological material secured in connection with a criminal case 
for the period of time that any person remains incarcerated in 
connection with the case, but a governmental entity may 
destroy biological materials before the expiration date of the 
following conditions are met: 

a) The governmental entity notifies the· person who remains 
. incarcerated in connection with the case, any counsel of 
· record,. the public defender and the district attorney in 
the county of conviction and the Attorney General. 

b)No person makes an application for an order requiring DNA 
testing on the evidence sought to be destroyed within 180 
days of receiving the above notice. 

c)No other provision ·of law requires that the biological 
evidence be preserved. 

EXISTING LAW 

GENERAL PROVISIONS 

l)Establishes the DNA-and Forensic Identification Data Base and 
Data Bank Act of 1998. (Penal Code Section 295(a) ,) 

2)States that it is the Legislature's intent to use the DNA and 
Forensic Identification Data Bank to detect and prosecute 
individuals responsible for sex offenses and other violent 
crimes, exclude suspects who are being. investigat.ed for such· 
crimes, and to identify missing and unidentified persons. 
(Penal Code Section 295(b) (3) .) 

3)Requires the Department of _Justice's (DOJ.l DNA laboratory, the 
California Department of Corrections (CDC), and.the California 
Y·outh Authority (CYA) ·to adopt policies and enact regulations 
as necessary to give effect to ·the Act. (Penal Code Section 
29S(el (1) .) 

4)Authorizes DDJ laboratori~s approved by ASCLD/LAB, or any 
approved certifying body, and any crime laboratory designated 
by DOJ and accredited by ASCLD/LAB to analyze criine scene 
samples . (Pena 1 Code Section 2 9 7 (a) . ) 

S)States that the DOJ shall perform DNA analysis and other 

SB 1342 
Page 4 

forensic identification analysis only for identification 
purposes. Provides that all DNA profiles retained by the DOJ 
are confidential except as provided by statute. {Pena~.~ode 
Sectiori 295.l(a), 299.S(a) .) 

Page 3 of9 
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CONVICTED PERSONS REQUIRED TO SUBMIT SAMPLES 

6)Requires any person convicted of any of the following crimes 
to provide two specimens of blood, a saliva sample, right 
thumbprints and a full palm print of each hand: any 
registerable. sex offense, murder or attempted murder, 
voluntary manslaughter, felony spousal abuse, aggravated. 
sexual assault ~f a child, felonious assault or battery, 
kidnapping, mayhem, and torture. (Penal Code Section 
2 9 6 (a) ( 1) (A - I) . ) 

?)Provides that any person who is required to register .as a sex 
offender who is committed to any CYA institution where the 
person was confined, granted probation, or released from a 
state hospital as a mentally disordered sex offender shall be 
required to give the specified biological samples. ( P·enal 
Code Section 296(a) (2).) 

SAMPLES FROM SUSPECTS 

B)Provides that samples obtained from· a suspect shall only be 
compared to samples taken from the criminal investigation for 
which he or she is a suspect and for which the sample was 
originally taken either by court order cir voluntarily. (Penal 
Code Section 297 (b).) 

9)Provides that a person whose DNA profile has been included in 
·the data bank shall have his or her information and materials 
expunged if the conviction was reversed and the case 
dismissed, the person was found to be factually innocent, or 
the person has been acquitted of the. underlying offerise. 
(Penal Code Section: 2 99 (a) . ) 

· lO)Requires the DOJ to review its data bank to determine whether 
it contains DNA profiles from persons who are no longer 
suspects in a criminal case. Evidence accumulated from any 
crime scene with respect to a particular person shall.be 
stricken when it is determined that the person is no longer a 

suspect. (Penal Code Section 299(d).) 

FISCAL EFFECT Unknown 

COMMENTS 

SB 1342 
Page 5 

l)Author's Statement Accord:j.ng to the author, "This b~ll would 
allow a convicted defendant to make a motion before the trial 
court for DNA testing that was not qvailable at trial because 

http://www.Ieginfo.ca.gov/pub/99-00/bill/sen/sb _) 301-.135(,~~"~ 1342 ~ cfa _20000621....'..1130 '·' 5/26/2006 
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the evidence or the testing technology was not available to 
the defendant. California has no statute or cas_e law that 
authorizes such testing. This bill balances the need for 
discovering the truth with procedural fairness and 
practicality. It does not allow DNA testing in every case -
only where the identity of the accused was a significant issue 
at trial, and the court finds, among other things, that the 
result of the testing will produce new evidence that is 
material and relevant to the defendant's assertion of 
innocence. The· bill also provides safeguards to ensure that 
the evidence is available and reliable. 

''Innocent people should not serve time or be executed for crimes 
they did not commit. As long as an innocent person is 
incarcerated for a crime he or she did not commit, the guilty 
party remains at-large, a danger to society and unpunished." 

2)Background At the Innocence Project run by attorneys Peter 
Neufeld and Barry Scheck at the Cardoza Law School in 
Michigan, second- and third-year law students evaluate cases 
from all over the country to determine which cases they will 
seek post-conviction DNA testing. As of January 2000, the 
Innocence Project has ''played a role in 39 exonerations." 
(Boyer, Peter J. "Annals of Justice: DNA ori Trail", ·New 

~~~~~~~Y~o~r~k~e~r=- January 17, 2000, Page 42.) In order to qualify for 

0 

help by the Innocence Project, the case had to have available 
biological material and "the defense·· had to have been that the 
accused had been wrongly identified by the victim." (Id. At 
45.) 

In California, there is no right to post-conviction discovery in 
criminal cases nor is there a set procedure for letting the 
courts evaluate whether a defendant should have access to 
post-conviction testing of DNA. As a result, in California in 
cases where DNA has been tested and an inmate has been 
released, the inmate has had to convince the prosecutor in the 

SB 1342 
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original case to all.ow DNA testing. Of the 70 cases in the 
United States that have been vacated on the basis of DNA 
testing, four were in California. 

When discussing the case of Herman Atkins, originally prosecuted 
in Riverside Cou_nty and recently released from prison, Neufeld 
of the Innocence Project stated, "California currently lacks a 
statute giving inmates the right to post-conviction DNA 
testing. ·As a result, an inmates is at the mercy of 
the good-will of the prosecutor." ( Los Angeles Times 
February 9, 2000, Section A, Page 10.) According to the 
article, a motion by the Innocence Project stated, "The 
original prosecutor in the case resisted testing for several 

· :http://wV.rw.legilifo.ca.gov/pub/99-00/bi!f.u~~sb _ 1301-13 50/sb:..:.1342 _ cfa~20000621~.J BO:.: 5/26/2006 
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years." (Id.) Upon Atkins' release, he had been in prison 
for 12 years and it has taken Atkins "three years to get a 
judge to agree to DNA testing of the biological evidence 
rec.overed from the victim, who had fingered Atkins as her 
attacker." USA Today , February 29, 2000.) 

At this time, only New York and Illinois have statutes providing 
for post-conviction testing in certain cases. Currently, in 
addition to this legislation, there is federal legislation 
proposed, as well as legislation proposed in other states. 

3) Federal Legislation SB 2073 (Leahy), provides, in part, for 
DNA testing of biological materials related to the 
investigation or prosecution.that resulted in the judgment for 
which the person is in custody. If passed, SB 2073 would. 
require that states make simiiar DNA testing available· to 
convi~ted persons. 

SB 2073 would require that the court order DNA testing upon a 
determination that the testing may produce non-cumulative, 
exculpatory evidence releva'nt to the claim of wrongful 
conviction or sentence. In other words, the defendant would 
be required to show that the tes'ting might produce evidence 
favorable to the defendant. This bill only requires.that -
defendant show that the testing has the scientific potential 
to produce new non-cumulative evidence, which would be the 
case any time previously untested materials are examined. SB 
2073 requ~res that the person requesting the order for testing 
be in ciustody and that the material to be tested relate to the 
judgment for which the person is in custody. This bill does 
not require that the defendant be in custody, and testing can 
be requested on any charge that resulted in a conviction or 

SB 1342 
Page 7 

sentence. Therefore, a defendant may request testing on a 
prior conviction which served as a basis for an increased 
sentence. ·In addition, this bill would apply in all criminal 
cases, is not limited to felony cases, and would include 
misdemeanors as well. This bill requires that identity be a 
significant issue resulting in the conviction and, in that 
respect, is narrower than SB'2073. 

According to the Associated Press, Senator Orrin Hatch, Chairman 
of the Senate.Judiciary, intends to introduce legislation that 
would provide for DNA testing in order to establish innocence. 

The Hatch legislation would only be operative for two years 
after the date of enactment. It requires that the defendant 
assert actual innocence under penalty of perjury, and identity 
had to have been an issue at the trial. Under the Hatch 
proposal, an in-custody defendant would be required to show. 
that testing of the specified evidence would, assuming 

Page 6 of9 
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exculpatory results, establish the actual innocence of the 
applicant. This bill only requires that the specified 
evidence be relevant to the charge. Is this bill overly broad 
in that it does not require that the defendant show some 

_degree of likelihood .that the testing of the specifie!i 
material would produce favorable evidence or establish actual 
innocence? 

4) Attorney General's Office . The Attorney General's Office has 
no position on the bill at this time, but believes that the 
proposed standard for ordering DNA testing is too low .. The 
Attorney General's Office states, ''We share your goal 
pr6viding a means by which innocent .persons who have beeh 
wrongly convicted may use new scientific techniques to prove 
their innocence. However, as you are aware, we have 
significant concerns about the bill as currently drafted. Our 
primary concern is the standard employed. SB 1342 mandates 
DNA testing if identity was a significant issue at the trial, 
and the court fi~ds that results of the testing 'has the 
scientific potential to produce new non.:.cumulative evidence 
that is material and relevant to the -defendant's assertion of 
innocence.' We· believe testing should be granted if the 
evidence to be tested would be dispOsitive, not. merely 
relevant, on the question of innocen-ce. Additionally, we 
believe it is essential to inciude language on a number of 
points of procedure so as to ensure this pr_ovision is not used 
to delay the execution of sentence or the administration of 
justice and will not unjustly divert scarce and costly 

resources." 

SB 1342· 
Page 8 

5)Technical Amendments This bill allows a defendant who was 
convicted in a criminal case to make application for an order 
requiring that DNA testing be conducted on evidence relevant 
to the conviction or sentence. This bill should be amended to 
clarify that these provisions only apply to defendants 
convicted after a court o~ jury trial in order to prevent 
defendants who have pled guilty from bringing a motion. 
Additionally, this bill should be amended to clarify that 
identity had to have been a significant issue that resulted in 
the conviction or sentence. This bill should also be amended 
in order that results of any testing be disclosed to both the 
person filing the motion and the district attorney or Attorney 
General. 

6)Arguments -in Support 

a)According to the American Civil Liberties Union, "DNA 
testing has exonerated more than 60.inmates in the 'united 
States and Canada. (See DNA Bill of Rights, American Bar 

'httfi'://\vww.leginfo.ca;gciv/pub/99-00/bi!l4311sb _ l3O1.-13_5Q/sb _I 342 ...:.cfa::_:2000Q.621:,::H~O ... - 5/26/2.006 
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Association Journal, March 2000). The advent of DNA 
testing raises serious concerns about the prevalence of 
wrongful convictions, especially wrongful convictions 
arising· out of mistaken eyewitness identification A 
testimony .. According to a 1996 Department of Justice study W 
entitled 'Convicted by Juries, Exonerated by Science: Case 
Studies of Post-Conviction DNA Exonerations', in 
approximately 20-30% of the cases referred for DNA testing, 
the results excluded the primary suspect. Without DNA 
testing, many of these individuals might have wrongfully 
continued to serve sentences for crimes they did not 
commit. · 

"As long as an innocent person. is incarcerated for a crime he 
or she did not commit, the guilty party remains at-large, a 
danger to society and unpunished. The safety of society 
requires that the guilty party be apprehended and brought 
to j il.stice." 

b)The California Attorneys for Criminal Justice states, "The 
importance of this bill is clear. As much as we strive for 
a perfect justice system, ·we know that sometimes it does 
not work properly and innocent people get convicted of and 
are sentenced for crimes they did not commit. SB 1342 

SB 1342 
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·would implement a safeguard against wrongful convictions. 
and provide a mechanism for wrongly convicted people to 
prove their .innocence and secure' their release from prison. 
It contains appropriate guidelines to ensure all people 

and entities involved have an ample opportunity to test the 
evidence and review the findings." 

REGISTERED SUPPORT / OPPOSITION 

Support 

American Civil Liberties Union 
California Attorneys for Criminal Justice 
Committee on Moral Concerns · 

Crime Victims United of California 

Opposition 

None on File 

Analysis Prepared.by Gregory Pagan I PUB. s. I (916) 319-3744 
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The Habeas Corpus Resource Center (HCRC), 
located In San Francisco, provides counsel to 
represer1t Indigent men ;;i,nd women under 
sentence 'of death in California. The HCRC's 
mission Is to provide timely, high-quality legal 
representation for Indigent petitioners In death 
penalty habeas corpus proceedings before the 
Su pre.me Court of Callfornl<1 and the federal 
courts. · · 

The HCRC also recruits and trains attorneys to 
_ expand the pool of private counsel qualified to 
accept a·ppcilntments lri death penalfy habeas -
corpus proceedings a.n.d, serves. as a· resource to 
appointed counsel, thereby reducing the number 
of unrepresented Indigents on California's death 
row. Please refer to our capita I habeas 

-appointments Information page for complete 
Information. 
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. . . : : '. '·::·::· : . ;_( }._ .. 

KENNETH HAHN liA~L. P.F.,~fy11NISTRATION 
500.iWEST Tl:MPJ..C STR5ET, ROOM 626. , 
L.d.$ ~fll(,11;!._E.S,, 9Af.1FOF!NIA eo612~2166' 

PHONE: (213} 974-'8301 FAX: (213) 826·5427 

..... 

. ~ • -... , i' 
:; 

~ ... 
I' .,. "i ~- - ·.-•.. ' '. i:.{: I• ~-'. ·, 

;',:·· 

RECEIVED 
JUN 1 6 2006 

_ s~2-reMISs10N ON 
·. --..-.,:;,_. MA_NDATES 

.. I,. ~ 

.•L' 
•i' 

Ms. PaolaJil9§~,Q.1. c;'.' > · !_, 

Executlve-Otreetof- - " .. :-~··, 
'd./~ - '· .• ~ 

Commlsston on State Mandates" 
eoo Ninth Street, su1~~:-~pJ1 _ 
Sacramento,-•CallfOmla· 95814 

f ;'···; 

i_,.1:'.' 

... .,j 

-, -

i-1., ''1· 

Dear Ms. Hlgash!: 
· r \ ~ I 

;•., 
,.i 

Los Angeles County _ ""' 
Revl~w of Com't.'_l~~.loQl~raf;~!!a.ff:.t.nalys!s ·-' · _t 

1 
• ·:, 

1
' • _ 

Post Con\!1ct1gn:1PNA Court Proceedings [OO-.J:(ffh101-T:C-08] <-

• r • J,[\'.iJ.~~-~ .. ~~:·,_~:i~~~.- ... f~ :~;·.,,"' '~(::· :s.\.~: '~t:t·t -.,·;~,T~ !/.:~.~.I~_'..:~·~:~ .. ~··;~·}: .~l _~. ,;··:~.~ , 

We herai.n'~sLibm_lt' O~f 1Y~~~ 9f; Op!Timission's draft·-~~. -a_n.~Jysis_. _ W,e,,C9r;iqur.'wlth the 
staff ftndmg·:thatra. ·relmbulsal?,t~, Sta_t~,mandated- program Is lmg9sed upon counties 
under the tes,tcialm~teglslatloH~ "~ _ ·. · : : ,: '· · · · <" , ._ · 

. 1 . ':'. :, • ,: • : ·, • ,: • - ~. ~l . . • •. ' . ,. -~:· .•. : .~. - •... ! . •. • ,.. • . ..... : • 

Leonard Kay~.RfffiY ~ff Is ~vallabie·at (213) 974-e,56~.t9 answer question.~ X~U may 
have concernlngJhls ~4t>mlss1on;' · '' ·<:. . - · _ . -- ·-

JTM:CY:LK 
Enclosures 

. ' _,. l.. ' • ...... ' : ., 

·' ,. :,\· ' 1 • · j , l . .,., ~ ;,? ' II~-; •. • 

c · .. ' 

.-··.· 

..... 

~- .· .. - . : 

. 'i; ... ' 

.- -

'To Enrich Lfves rhrough Effective and Caring Service" 
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, . .-
.......... 

-'• 

,,,,;,- ;Y{~_"O,O!JCur with the Commission staff finding,. on page 27 of their Qraft . 
-, .· .. walysis issued on May 26, 2006, that a reimbursable State mandated 

program is imposed upon counties under the test claim legislation. 

We further agree that specific activities are reimbursable because these 
activities are necessary in implementing the test claim legi~latiQ!J-·. :Ahese ., 
reimbursable activities, as listed on page 28 of. the Draft Analysis, '.~e!' .. · .' - :~-

. ).~~~~'" 
. ' .. ~·-) .• ~; . fi;; ··:· \'j~· ... ; . . ' 

"Representation· and investigation: For''\'.i;rt~ig;,~l~ -~ ~.~fense ·-· " · '~ 
counsel investigation of the DNA-testing anq_,~~t@~entation Of' · ·_. " 
the convicted person (except for drafting and filing the DNA-
testing motion) effective January l, 2001 (Pen. Code, § 1405, ·' --: .. 
subd. ( c) as added by Stats. 2000; ch. 82 l ). 

, . ..-~' . :•.;:,1•:";,1;_"~~ ':}"1. .~t.,; .. 

Prepare and t1Ie.n,io(~9~~!~f.J~~%~t¥!~n;~:~,.~epr~ent'ti~n: if 
the P.~9!1 ifiridigeht)aii.d"BaS mefthe statutory ~~g%tew,e~~s • .a..nd·1; · 
if cou~~~1,,"."a~ ~gt .. \Brexieus.ly. app~intell '.~~'t!1f ;8~~'. for _com,is.~1 

~··· . . '• ;. -to,·prepar~' and.. ·fil~ ~ m.9tiow!•for,·DNA'. testmgi,,:I:f:: a,ppropnate, 
... effective -January l, 2002 (Pen. Code, § 1405, subds. (~) .c& -,\ ;-

(b)(3)(A)). Also, provi4i9-~ nq~ic,~.o.f ~e 11:1~dpn. to ''th~ Attorp~;/,-,". 
q~n.~r~.;Jl:le district atfomey in the county of·conViction;''and, if 

' · '" kfio'WD., the governmental agency or laboratory holding the 
evidence sought to be tested" is mandated as of January 1, 2002-: 
(Pen. Code,§ 1405, subd. (c)(2)). 

:. ~. 

··::;, 

. .·.:-·'' ' 

Prepare and file response to the motion: Effective January i; ·i· 

2001, to prepare and file a response to the rriotion for testing, if 
any, by the district attorney "within 60 days of.the date on which 
the Attorney General and the district attorney are served with the 
motion, unless a continuance is granted for good cause" (Pen. 
Code,§ 1405, subd. (c)(2)). · · -

Provide prior teSt lab reports and data: When the evidence 
was subjected to DNA or other forensic testing previously by 

. :·.· 
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either· the prosecutio!l or defense, ·the prosecutfoi1:'6r di;fe~~e, 
•" , I ~ - ., . • . . '. ( !--•- J,' '.•· · • f"1 , 

· whicl;1ever previOusly ·order~Q, ;~e testing,· provides· all P.arfii;is an~ 
the ·cotirt 'with acc·ess to the laboratory reports, hriderl)ting data, 
and laboratory notes prepared in connection with the DNA or 
other biological evidence testing effective J i:i11uary 1, ~00 l (.Pen. 
Code § 1.405 subd;(d)). . · ,.. ;.,,, · · . . ·, ,,. ; 

' " . ',· ! - • ·- - .. . . - -~ . ! . 
.., ~ .. 

Agree:~n a DNA i;~: ~ffectj·~e J~~ary li<20oi>for-ihe pµl?lic.: 
;q,efender''and the ·''distrlcf ·attorney to agree on a DNA-testing · 
·laboratory (}>en. Cocte, § 1405, subd. (g)(2)) . 

. :.· -· .. · -~·:· ·. <.\'. _,_ .... -~·-''.fi ,,·y:::'.·,_··::.•1·" 
Writ reView: Eff¢ctWe Jan~~ 1, 2001,·:ptepare afid file petj,tjpn, 
or .responsi\:.'t6'.''}jgti~OJ:l, , fqr_ ·writ review' .bx:':iiiruieti~ ~.~efense 
counsel and' tl1e'oisttjq~. attop:ley 0f:the tr.iat.:coUrt' s de~~fon on.tlie 

· •· ··,<··l_t".' ... i)• •. ,;·, .\ I ' .-... , '" 

DNA~testing rriotii;in 'CR.eri.; Cog~"'§ ,J 405, sub& Jj)}. . , . !. . · 
;' .:. ! . ,I• • .., ,. .·;•'._ ,i? :"' ;_~: .·7~· '" ' 

; .. '. , . • '.". "~:'.i ~ ~ ! I 

' . .it{.~-: . ;_J:."',',1 .· •.. :·::·t'·:;~'.'.!)~'J .... ·i_,,_.; ... : ,;,,~> -/: -~ 1'~'. ·. . .: ... ··_,, ,·. 

1'e~i~: bigl.ogj~al mat~!1a~:1 :Eff~1qtjv,e)~uary ·11'; 2091-~ i'ef4!1; · iil.1 
. b,i.ol9~cal matmru tb~~~s A~~~~tJ~. Qonnection with,lffe~b~~ ·g~t\ 
f9r, Vie,p.erio~' ors.~~~;~\) :#tk .. per$Qn ,remains~1m~'arl?era~~~;. i!l. .. 
cRnn~ction;with,.thafcase (P~, Cg:Q.e, § 14-17 .9;•subd. (a))." . , _ . 
' . . . :'~·~·, \•·· . . . ' .... ·. . 

r:.:_. JIC<> .. · ·~.. .·······- ··.~ ... J. 

.• : -~. ,i • . -· ... : .. ;"' ; . ·_, -: . • . . • 

Howevet;uw_e 'disagree with·-~~e"·stiff'.:tlndirtg; on· page 28 of their Draft 
Analysis, that'" ... other statues in the test claim, iticluding holding a hearing . 
on the DNA testing motion,. are not reimbursable . s~te-rnap.~J~fl,. · 
programs ... "'. The basis for staff's conclusiqn; ·folll1d on page''f9 ili rl,le Ota.ff 
Analysis; appears erroneous;· : ·· · · · .. · 

··-,, ., . . '.···:,: Ji. 

"Based on the statutQry_ lan(;H~~~,,{."the · court may;· '?rr~)ts' 
~scretion. ·apPoint COUI)Sel, ~· '~);J.pppjntrnent of counsel, ,Wti~.' , 
cp,un~t:I 11as':previousiY'been 'appofoted is an activity who·ny ·· 
within the discretion of the court. Thus, staff finds this activity 
is a mandate ·of the court and not of the state. As a court 
mandate, it· is therefore . excluded from the constitutioruir 
definition of 'appropriatjons. subjec.t to·diinitation' m··afficl~ 
XIll' B, section ·9 (b) ·of the California Constitution, making it 
not subject to article XIU B, section 6." 
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We dis~gl'~e ·wj~.the:'basis for staff's cionciµ~icm. We disagree that certain 
activiti'es in c!lll'Y;ing out the.defendatit,-s new tigh:~s to post~conviction DNA 
court proc~~~gs ~e d.i~9retionaty, ' '' ·. 

·-~ . .i - .. :~ 

• .. ; 

We . .tnaJnthln that activities,' such as the · limited judicial discretion in 
appointment of counsel, "triggers" State mandated activities in carrying out 
the post conviction rights of the indigent.to PNA cout:t proceedings, Even 
staff concedes this "rrigger" point whe1fthey. st~te on page .15 of their Draft 
Analysis, that:-. · · ' · .. . · · !':'.!-' \ 

.~~t-i..:~~,~--·/. . .. .!~'.-. _.:!.: •• 

"The issue of discretionary local activ,lti~_~)n th~ coqtext of.slate 
m~d~t~~, WM ~i~.,2\!S.$.ed in .the rec~t' £~1,l.fgtjlla .. , S~preme.·Court 

· ca~e-'.of $qr(l?,(Etgo,,Unified.Sch:Ool Dis!rictl(.Cqmr,niss/Qn on-State 
· Mdnaates;~\'.which.jnyolved;·1egieffati~. t~qu,iti?Jg-~a.:4u.e:.rptocess 
'heafing'.iprfor· to ·.S~Q.~nt eXJ)ulsion.' 'fherC',''the coUrt stated its 
reluctance to preclude reimbursement "whenever an entity ma.k~s 
an iniJial discretionary ~eci&i.~f~wat .Jp.,~Wom tme;~~rs1iman8¥te9 
cqst~': 1 .. pe~at!§C, tindef.:such''a 'mtc_t~RJ1J19~ti,9,0 Qf the,1rufo;::~l)ubli6 
~lW~~;,tX9.uJd<pe deni~d 1:'~iln_~~~fll6;~~;l'%·~~t~,.~dated·'c~sts 
m app.~t CQ.T;Itrav~tioil .o~ ~~ mt~pJ i un,A~rlyµig, article <~ID. B; 
section 6 of the state Constitution and Govemment Code section 
I 7514 and' contrary to past decisions in which it has, peeu 
established that reimbursement.~~ 1i_:gJact .proper.··3 · .'·' [EtnPh?-siS 

• . . I·· ' .f,, ·,\ aoded,] :· ..... , ._,. ·:;·. '<·'.":. '' 
• ' '.~': -. I'•"'~ • 

... : ·l · ,; , ... , . ·' .. 
. . .... '.:.. ,• .~ ·-:~-~::: . . . __; ~._·: ...... ,' ~ ' :· ,., ;., . ~:.~-;(; ~ 

Theiefc.)Z:¢:'.. tqe _,fal?qv~] ,..appoilitnienf of counsel, while .''triggered" 'by a · 
discr&tionili)r'event, is deemed to be a state mandated event. · · 

Further, as not~d by.Ms. Jennifef Friedman of the (os Angel.e~.Cci'urity Pu~lic. 
Defenders Qffi:9e, oµ .pages 1·~2, of th'e',t:~yn.fy; s _filing with'cthe" Coriuliis~ion 
on October f2 .2001: . . . <''-'·' '.. · ··. · · 

. ''·' ! - ' . .·; 

. ;·~ ''' 
-_-\: . 

1 San Diego tifiijf Jii Schoot Pts~ v. Commission 01i's1ate ti,~ndates., supra, 33 Ca1.411J · 
859, 887-888. ' 
1 lbid. 
3 Ibid. 
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. .--,l.: 

' ~.. .. ' 

"-T.be,,,increased costs resu}tiilg ft:grfi S.EL1342 are due to'"a 
' .·new program ot~'high~f lQv~l of sefyice", within thtfmeaning 
. ,of Qovemment Cdqf' se~tlQn, .. 17 ~,"I~! Tht:1 Aegislatute'''it~elf 
... ·,ac~owledged m·en~b~g\ S~,J,2

1

42 trat convi,cted iridiviau~ls 
. s,~rvmg:aistate prison s~teh,ce R.~~ }lq tight .to post cei~vi~~C>n 
,PIS"A· teStingf:'.(See As~etpb1y. Comrpittee. on, Public:' Safety 
!\4_~ysis·'of SB 1342;1:·#~2r~7000 •. ~,p.~.[?Californfa:: has:' no 
sta~te or case law,that~VIJ?.9rizes sµ.g~ ~esting.'']v·. .····:. :·· ::· 

- -., ".I. . ·:. , ~~-~-~:.'.~: ... :. . .. :;"· ;:'.Y.·' ·~ j 

W.W.i~· ex!isting3 law attth.o#li~q an')~gj}jliu.al" convictoo of~'~ 
qri.l!l~··'.toAiJe a·:n1.otfon''f6r'a Iiew trial based pn the d1sch{'ery 
of new evidence under certain specified circumstances, such 
a motion was to be made,gJo th~.iJmwsitic:m1 of judgrilent'. 

'"°'\ , "'.·l•I\\..'• •• "'1•\I ,.,' ·~J ·- •. ' . , •• r~ ·'·(' 

(P,¥!1: Code·'§" 11 ~2~~ ~e. eVip~n~~ ~M9iµitted .. as the l5as1~ ·~c;*,·; 
th.c:; motion was -evidertce ·tMt \Yas· ;di§%Jyered dmfug"''the' 
Pe:ri4~ncy!'of the 'C'ase" :Ptr9r. fb: Jµ~filtiinttOndhei·other :fiarid;.): 
SJ?,iJ l ~.42,{(curtenFPen: .. C::9Ue' 'f1140§)s1grants · art 'irfdi\ficHi~ · 
secying ·atte:rrti :of"ifup'qs~rirttef;(.ffiy,,,~ghbtP; post·ceri".ictldl) :· . 
DN.& t~sting:when' certalrl spbin1

ed cqnd..itionsdit& rtfett :4;':'' 1
·' .. '. 

1'';. 

Pen~. Code secti?~.149_5.~ii~~.~flix,i~.· .. i~J,1 .. ..(q),;i;:e. quit~s1t~~~:~~~llft 1 . ; •••. , 

, . agpmp.t.counseI·for all SDA~Bt~i;tpe,rs9:g._~,;~Cl'Ving'·a'term 9f .. 
· ,Jroppsgrtment·:·who''.fil~ a"m8BRTI .p.nsl,eyAh~~secti~n. tn.1many 

cases the lawyer appointed to·tepresent the convicted person 
is not the lawyer who represented the inclividµal ~t.;tri~J..,lhis 
is an entirely_,new a,pp()intµlell,t rp;Ne~by ·the oourt'.")\s a result 
of the :"'appoinfiriiiirit, · coiinsel , i~ reqµir~ci · ·~o- conducf an · 
investigatiori im order::;to_;d'S'termiile "whether or not a-motion 
for post convictil;m.J?NA testirtg·'is warriJfig(i; .. ah~f'ff su~h a .. , -. 

• • • ,_. . . .., r I.~ ··~··· ·r ~-\ t '· ·' 

motion 1s warranted, ~~fl .co~~e.l Il'lUStprepate fo htigafo the . 
motion·.'· (See1'6ngiilat test clait:n for. ~;ic;p,1.~ati~n . of duties 
' d) . .. . "'" impose .. ··;, ... .. ;,:" ~:· .. ·. · · ·· · . .. .. 

' : ·'··· . ,• 

··' :: .. : ... 

. ' 
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In addition, while current ll:I~ provides for habeas:·corpus 
. re.lief _under certain specifi,~4. ,.qirgµ,~,~an.ces,· there is no 
m~9,hqnism··by w~foh'siiqh an_Jff4Jyid.i:i:'-l µicarcerated'in .state 

·· ·,,priSOILmaY.<;obtaih a p~st cQnYiytippi,P.~A- test_to·o'use as the . 
.. bEl8is ·for: the petitiori·for "babe.~. 6.qfl'us.,;r:elief.· .. --This· statiite 
. pn,c),ytc;les. ·a-·-new mec~isft1:.:'t<?f;ti#s' pµrpose.' .:More6\ier, 
.~ngjyidµa}s· do not'. hav.~:. pi "a!;?solu.te· right to.: counsel 
--~PP,Q~nte.d ... for . the1 · purpdsci! o(Jiti.gaili.}g. a· habeas corptl.s 
motion. (See· PetifiSYlv'ani.i v. ·:Finley ( 1987) 481 U.S. 5 51,, 
101 S.Ct. 1990'. 1993 _['.'.0~ ~~~~~ ... ~~Wplisll' t!]at.the';right to 
~PP9i!1J~d· counsel· exil;rids. to .W:~· tlr~tappe!.llrof right(1aild' po 
fµ.rther·.'.··· .. · _ .. '~)~) ~ri:i r · (·:;_;.:'~/i ·· ~ ·· - -· . M ···'·-~·-'·· ... ~!:'.1 ., · M.:T 

r • • • : •.:. ~ O ,. !-
1 

• ;1 M 

.. i· ;-:":. ,:-::·1~ ·~.;·d.:.~ • ·;'";;.~ ~r:4)~·-l:t .• : "'.:~' :.- ~·· ···rl' ,.: .. i·•,i:, ·, .-·' • ,:-· : '\"f .. ':_; .. 

r~.)W.IPi :l:Q_e duties .imJ>9,s~d ~Aef;_r~r~ :~!)de section, 140~. 
a;~;nQtAm extensio:tf ·o~_:a~~, ~xi~~pg ~\l:tje,$. of 1;rial cOl.iti.sel ~r_· 
b.~qe~;_qQ.rpus.coliti_Sel{if(m'~ ,~~; br~J},2PJ?,Qinted). The'_riglif_, 
to· p.q~,t -c.onyiction:.oN~'i:e~tipg :md: n,qF" ·exist .. prior~·to :the'·:. 
ena,p,mi~nJ: ,of ;fuis,;statiife/ . 'Pi! .. ~~~~J~f,l:lre, recogni.ze"d-. th~ ... 
ne~.§11tpL~~ye:;gqµnsetdappolli~~C\:.'1n:.·orqe.rJ9, assunpthar this' " 
ne;y/figh~~e: fu:lly;tealizel:t" .. ·- ' ( ' ... ,, 

•- • I 

,. .: ;..- "'· ·,t..<" ) ··'..; ;:"·; . 

Accordingly, r~rnl?l.lrf!ement, ;is.,reqtiired ;fqt ti.~ari~g~, ~~;ointment. of c~.tmsel and 
other activities'.;easqpably necessary·0·u{'<ililpl¢r.;i~P:ting th~ test :clairtflegislation, as 
clairnedbytheC9iu,ityjnitsComnlissi6fr~li!i~; .,~.~- ,~~.". ,,, > , .. 

. ,· .• , ',.',.~_~ ... : :~\'"JT ~r-·· _,f· ··-::;_:~··"'·1\J,,...t .·I ;., - , .. , :: c. 

""; ,. l;_,:~ t 1. ·. ··:·0:::1:; ~;·_ 
J, .•. '-t ;,:j'i'.:: ~:-~ · ~'.f,;' 1 .• r .. _ -~-:· .. ··:. ~:;'.f~ .i {('-,"'-'.:~ ~- . 

0612910 i · : . T~st Claim filed1by-.Counfy off:,o~ A~g~Je~, J~I~mant . . ' . 
. \ ' • • -.~ ~,., • •. ' - ,i:o 1-··. . .- t _. i. - ·,. ..•. . . .• 

10/17/01 ,, Claimant subtrii~;t~bii~-F?·--~~a,t,e_~gency-review··· ·.. ·r: 
.... . t-- . . . .. .. ,, 

l 1105/01 ·: ·Cliii':rrfun.t·~~9ajit~ ,arrwn9-ni.en.tto test '.chµhf · .· ...•.. ·. . .. 
,:K:· ·.,1_ ,_i·.u.-. :-~ ... , - _. .· ··-~.\-~ -~·. · · ·-

. 02/15/02 Cl~t;r,UWt files rebuttal· to Dept off in%W!;I comments · · 
09/24/03 ·; Gl~~ant files an~\Vei:s to c~!nmis~ion's questions - ... 

06/16/06 Claimant files review of Commission staff test claim analysis 

·"':' ·., 

442 



JUN-16-2006 14:55 

J, TYLER MCCAULEY 
AUOITO~·CONTROLLeR 

' J:. ! ~ L ', : • • • · • .. • ·:..· - , .. · • :· i . 
· CO'.UNtY-O:F LOS ANGEL·es·· 

.. " ! ··~ _ .. :>",' "j '!. .::- ~"/ _.1J •• ~ -. • • 

·~·'DEPARTMENT. OF A~Dl:fQR·CONTROLLER 
.. ."('·:. ·.. ·.:. .~ . . .-:· . w··· . _.-.·; . . ,:; :~;-."_ 

KS:N/ljETH HAHN f/ALI, Of ~~IN!Sl'RATION 
500 WEST TEMPI£ STRS:ET,' ROOM ti26 

. LOS ANGELES, cAL1FORNIA liciofa-2766 
. PHONE: (213) 974·B301 FAX: (213) 626·5427 

.' 'i•: • : 
f'' .•<.·' . .. 

Los Angeles County · 
Review of Commission's Draft Staff Analysis •, · 

Post Conyigtlon: DNA Court Proceedin·gs (00-'fC-2 l. 01-TC-081 
•' . [ __ ,. 

: . ~.\ '· -~ .. 
, . - :~·c-. . ~ : , , ' , . . . . . . ;:.; 

. Declatation ofJ .. eonard Kaye· '' " ' . . . · ' 
.' . l ,•,,: t~ . .I ~- l · . . • : . ... ..... . : .: ;, ~ '.; : ' ' :· 

'I . • : ~ ' '·.; • ' . ,_'. . ' . '• ' (' . . ' • .. ' '~ /'j ,• ' I ' 

' Leorill(d Kaye makes tliiffoilo'wlng declaration and state!T!en,~ under oath: ... ,. 
• •;• -·,·=·• •" :• -..~·'I • •' ,· ' ,;• 

1, Leonard Kaye, SB 90 Coordinator, In and for th~ CoHpfy,Q.fLqs Angeles,. am· resp'i:,:?1~lhi~ fo~ 
tiling reco~~id~~tion~, te.st. claims.' reviews ot~S~4t# .. agency commentsr, cor*#I~sion. -~ 

· · analysis, ii.iii:! for piopgsing p~eters' ·and g1iid~iiit!t~ (r:,·s~ Q':s)·and ameildineirts thereto, all for 
the c~riiplete an"cl'timely recovery of costs mi(hilii'fe(fby the State. SpecificaUy,Jhave,:prw1:u:eck 
the attached review of Commis~~-o~·~ .&:~ ~~_i\Ila.l.X~)s.of;the subjeet'feimbi.ltsement program. · 

.•. :·:·. 'i' ; .. ; .. 

I declare th~t it is my information and belief that the. County's State: .1Jllll}~~.~Hµ.~ and ,costs in 
implementing the subject law reqajr,e)li~. ,Qql,Ulty .. to;provid~,'net\! $~i~~mimdate(i..:$ervices'rand 
thus incur c.GlstS which1are;; in 'rii:y opinion, reimbursable "costs mandated 'fiy the State". as defined 
in Government Code section 17514: ·' '· ,. 

~· .> , -~ •. ' ". •• -~ ··- ,. • • '• • 

II I Costs' rriartdated .by th~- sbite' m~~$ any increased costs which a local agency 9r .: 
school district is )'.eGUired to incur after.July 1 1J.~SQ, ~ ~,r13ault of~y-stat\1.t~.'~~!lct~~ · · 
on or ~ft.~r J.aiJlll!F.Y 1, uns,· or any -exeogg~e., t?r~~ impltimenting :any stafute· en~cted 
on of after January 1, 1975, which mandates a new program or higher lev~l9f~fJJ'\'lc~ 
of an existing program within tb.~.,in,~~ o.f Section 6- of' Miele XiII'':Ef of the 
California:-Constitu.tion/' "-..: • . , -·· · · · · 

. - --···~_;· ., - . . . . '~: ', . 
.• . ' - . . .J+ .. ~ l' ~;,.:. . . . . ' 

I declare that I am personally conversant with the foregoing facts ll,llcl ifreqqired, I · could and 
would testify to the statements made.herein. .•-.: -. .-:· .. ,-; · · .... , . · · · .... . . ~-" : •" . ·.- .-- . . ~ . 

1.ciecl;e und~f periJi~tf(?,'f P~dury::und; the laws oflb,~ ·s~atCl ofC~iforcla .that ~he· fofeg6\ng 'J'ii 
true and·coftecfo(ajy ~wn. knq:wledge, excepn1ii fo matters 'which are stated as infonnation,.and 

. belief: and' iifto thbs'e rri'atters I believe them to be true.. , .·, . .. _ · · · · ·- .,... · :r.· .· · · · 
·1· : 

.... # 1/ .· .·" .. 
~1L. 

-~----------"··-----~ 
· Signature ......... 
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COUNTY OF LOS A..NGELES 
DEP~TMJllNT OF AtT.iiITOR~C.ONTROLt.ER 

~.~ ·• - ~. __ ,. •_ , 11'~.~·."'1··:,°; I_:~ ~!'··~ ··: ··,~!./,(;,','((" . ,.,._ I .. 

· KsNNBTH HAHN HALL OF ADMINISTRATION 
500 W~S'f TEMPLll STRl!IIT; ROO!vl."s:zS 

tO's Ai-'loEl..Es; cAt.1PORNJA90012•2166 
PHONE; (2)~) ~74'8~P.i FAX: (2i3) 6i6·S427 

0 . P.03/10 

'T,I .: 

.. -.w.,:-

:-~ .. }~;,;:·. ·, ·' 

J, TYLER. MoCAUl.BY 
l\UDITOR·CONTROU.E'~ 

I 

. DECLAMTION OF· SERVIC& 

ST ATE OF CALIFORNIA, Coilnty of Los Angeles: 

iiasmfk Ya@obwg states: ! arii and at &11 times henrlo mentioned have be~!!.~ r;ltl,zen of the U11it6d State$ lllld a "'sldcmt of the 
County of Lo9 Angeles, over the age of wghteen years.and norii party to nor interested in the within aotio11; thilt my business 
addt~ss i~ 603 Kenneth Hahn Hall of Administn1tlon, City of Los Angeles, Count)' ofi,9s Angale.s, Srate ofClllifonilii: -, · 

. . ..._, .·_.,. . ' 

. • 'fl" '\' "•L: f; '~. ' • ' 

That on tbe..lfilh.day of June 2006·, . I servod the attaohed: 
. . -. ·:1 . -~:-: ~-'". ·.· .· .. • .. ·:r.;:;' ·• ... :. --.~·; ' 

Document~: L,i;is . .A.ng~les County,·Revlew ofCom~io_n's-Draft A.i!alysis, Post Conviction: DNA, CourtProc(l~iUngs, [OO-TC-
21, 01-ic~9~); hie(~~~ ~.I-pagelettetp/J. 'i)tler'if11q4u:f.61,.d'l'~ 6f16/~6, a 5 pc1t1Fnatfi:i1ii;e,·a,,d a J P.agq dec/atarion of 
Leonard Kaye1 now~e~c1'1ig be.(Q~ the Commission oil Sta:tc Mii~9~~'-·. .. ,. , ... , 

• ' '" . .·.~;. . ·~ .... ·c:; : , , , ' . ; .. · . !~ ;"'. . ., - ' 

upon The 06romfsSicin oil S!!lfo M.andaltll>. lhe original dor;:timenfplti& a: copy per lhe msttur;tlons provided in Case_ No:· 
04-RL-42&2-10:· . ... . . " .... '· 

-:• ;': .~ ... ,f 

[XJ 

[J 

[XJ 

[ 1 

. .:. -~ .. _..it.. ', '.t! ~ •' . ' . ., . .;: . 

by trl\!l$tllittlilg vfo\ faosiniliij'hi~'~~~~ie~~$) listed.11bove·to "the f8X ntim&!~~) set fortb.ti~lo~ O?i:this da:tr;, 
ci;i~lssion on Stati:Mii'!ida~~F~ '"'-,~~ti~ in,all oforiglrlals>" ; . :' · · c '. · · . ~ ·~ ·. · · ... 

• l - ··.-r\, ! ;.i ~ ,,.. 

by plnoing ( ] lnle copia~ f ) original thoreofenafoscd Ill a sealed envelope addressed Bii sttn~d on .. t1ie attached 
1nllillfig !isl ·'. · 

j;: · .• ~· r •' 

by placing the d~p,~~~~> tist~d above tin1 sealed env~ti:ipe ~~ po~~~ll ili .. ~IJ · tully prepaid, in '1~1i vniled 
States mail at Los Angeles, Califomiai addriiSsiiQ es seifoith b~(o:w:., ; .. :, . . ··. ' . 

, i', ,.,. ; . ,- ( ',> ,.- ' ; •·· .. '· ! 1• ·, t. ' .• ' ' ' · .-~ 

• ' .. •, - ' ':' ~~· . • • . ':..:,' . • • ., •.• : .. ,_ .. f, : ·.: -.. . ; ~.. . •. . ' .. 

by porso11a11y detWerilig ihe.docipient(s) listod·e.bOve to the personcsrrui set rorth below at the iridicaied:a·dclri:ss. 

PLEASE SEE ATTACHED MAILING.~U!T. ,'.·:•· 

.'.'' 1'"i .' 
. • - .-j_ ;· • .. • • ••• :·.! . .,··. -· 

Th11t I am readi)y-.fainiliar with the ~s practice of ~e Los Atlgcles County fcii' oolleotioit 1md pror;essing of correspondence for 
malling with the United States Postal Service; IUld 1hat the correspondence would be d11p.osited withl.n. fu.i?. l!)1!~d,;States PD.~fo! 
Service tb.iit same day in the ordinary course of business .. ~aid 81'.i;vice :-vas iuadc at a place wl1ere thci~e is. deliyery .. servlco by U1~ 
United Suites m11U an,~. that therp· \s a regular communication by riiail ~~en the pl11ce·gf mailing and th~ place so addr'.'S!lcd, . 

.. "'·'" .- . . ·;·. ,· .. 
· 1 declare Under penalty of pi.-rjury tha.t the foregoing is II\le !Ind correct. 

Executed this l§lb day of..h!Jln, 2006, at Los Angeles, Callfomia. 
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~· Leroy Baca, Sheriff . 
Los Angeloo County Sheriff's Department 
4700 Ramona Blvd. · 
Monterey Park, California 91754 

• 

Ms. Jessie McGuinn 
Department of Finance (A-15) 
915 L Street, gill Floor 
Sacramento, CA 95514 · 

Ms. Cindy Monfort 
County of San Bernardino 
Office of the District Attorney 
316 N. Mountain View Ave. 
San Bernardino, CA 92415 

l'vfr. Allan Burdick 
AXJMUS · 
Wo Auburn Blvd., Suite 2000 
bacramento, California 95841 

Mr. Bradley Burgess 
Publ.ic Resource Management Group 
1380 Lead Hill Blvd., Suite 106 
Roseville, CA 95661 

Ms. Su8an Geanacou, Senior Staff Attomey 
Department of Finance 
n 5 L Street, 11 111 Floor 
3acramento, CA 95814 

ls. Sharon I<.. Joyce 
epartment of Corrections 
~gal Affairs Di vision 
O. Box: 942883 
eento, CA 94283 
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Executive Director 
California State Sheriff's Association 
P.O. Box 980790 
Wost Sacramento, CA 95798 

Ms. Paula Higaahi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 · 

· Sacramento, California 95814 

Mr. Steve Kell.· 
Califomia State Association of Counties 
l 100 K Street, Suite 101 
Sacramento, California 95814 

Sgt, J. Bricker 
Alameda COWlty Sheriff's Office 
15001 Foothill Blvd. 
SllJ'l Leandro, CA 94578 

Mr. Frank McOuire 
Yolo County Distrlot AttomGy's Office 
P. 0. Bo;,. 1446 
Woodland, CA 95776 

Ms. Ginny Brummels 
State Controller's Office (B-08) 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Julie Basco 
Department of Justice (D~08) 
4949 Broadway, Room B243 
Sacramento, CA 95820 
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Mr. Jimm Jaggers 
P. 0. Box 1993 
Carmichael, CA 95609 

Ms. Bonnie Ter-Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
Wl Bernardino, CA 92415 

Mr. Mark Sigman, SB90 Coordinator 
Riverside County 
Auditor Controller 
4080 Lemon Street, 3111 Floor 
Riverside, CA 92501 

Mr. David Wellhouse, 
W ellhouso & Associates 
9175 Kiefer Blvd., Suite 121 
Sacramento, California 95826 

Mr. Glen Everroad 
City of Newport Beach 
3300 NeWport blvd. 
P.O. Box 1768 
Newport Beach, Ca 92659 

Ms, Beth Hunter 
Centratlo11, Inc. 
8570 Utica Ave., Suite I 00 
Rancho Cucamonga; CA 91730 

Mr. Jim Spano, 
State Controller's Office · 
Division of Audits ( B-8) 
300 Capitol Mall, Suite 518, P.O. Box 942850 
Sacramento, California 95814 
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Office of the Attorney General . 

THE HONORABLE RAYMOND FORTNER 
COUNTY COUNSEL 
COUNTY OF LOS ANGELES 

State of California · 

*l Opinion No. 04-405 
May 17, 2005 

THE HONORABLE RAYMOND FORTNER, COUNTY COUNSEL, COUNTY OF LOS .ANGELES, has 
requested an_ opinion on the following question: 

Is a governmental entity required to retain biological material secured in 
connection with a misdemeanor case for.the period _of time that _a person is 
incarcerated in connection with the case? 

CONCLUSION 

A governmental entity is not reqliired to retain biological material secured in 
connection with a misdemeanor' case for the period of time that. a 'person is 
incarcerated in connection with the case; 

ANALYSIS 

In -2000, the Legislature enacteP,. legislation (Pen. Code, §. § 1405,. 1417.9) 
[FNl] to provide a procedure for prisoners to seek postconviction "DNA" testing. of. 
biological evidence. Subdivision (a) of section 1405 provides: 

"A P!'!rson who was col.lvicted of a felony and is currently serving a term of 
imprisonment may make a written motion before the trial court that entered the 
judgment 9f conviction-in l:).is or- her case, for performance of forensic 
deoxy_ribonucleic acid (DNA) testing." . . 
Section 1417. 9 requires goverl).ment agencies. to retain biological mate_rial that may 
b~come the subject of a postconviction motion for DNA testing. As relevant here, 
section 1417.9 states: 

"(a) i;iqtw_ithstanding any other provision of law and subject to sUbdivision 
(b), the appropriate governmental entity shall retain all biological material that 
is secured in connection with a criminai case for the period of time that any 
person remail).s incarcerated in connection with that case. The governmental entity 
shall have the discretion to determine how the evidence is retail).ed pursuant to 
this section, provided· that the_ evidence is retained in a condition suitable for 
deoxyribonucleic acid (DNA) :testing. 

"(b) A governmental eritity·may dispose of biological material before the 
ezj)iration of the period of time.described in· subdivision (a) if all of the 
conditions set forth below are met: · 

"(1) The governmental entity notifies all of the following persons of the 
provisions of this section and of the intention of the governmental e1.1tity to 
dispose of the material: any person, who as a result of a felony convicti~n in the 
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case is currently serving a term of imprisonment and who remains incarcerated in 
connection with-the case, any counsel of record, the public defender in the county 
of conviction, the district attorney in the county of conviction, and the Attorney 
General. · 

"(2) The notifying entity does not receive, within 90 days of sending the 
notification, any of the followirig: 

"(A) A motion filed pursuant to Section 1405. However, upon filing of that 
motion, the governmental entity shall retain the· material only until the time that 
the court's denial of the motion is final. 

"(B) A request under penalty of perjury that the material not be destroyed or 
disposed of because the declarant will file within lBO days a motion for DNA 
testing pursuant to .section 1405 that is followed within 180. days by a motion 'tor 
DNA testing pursuant to Section 1405, unless. a request for an _extension is 
requested by the convicted person and agreed to by the governmental· entity in 
possession of the' e"vidence. . . . . . .. ·.· 

*2 '.' (C) A declaration of innocence under penalty of perjury that has been filed 
with the court within 180 days of the judgment of conviction or July 1, 2001, 
whichever is la'ter. How.ever I the court shall permit the destruction of the evidence 
upon a showing that the declaration is false or there is no issue.of identity tha:t 
would be affected by additional testing. The' .. convicted person may be cross~examined 
on the declaration at any hearing conducted under this section or on an application 
by or on bel:J.alf of the convicted person filed pursuant to Section 1405. 

"(3) No other provision of law requires.that biological evidence be preserved 
or retained~ 

" .......................................... : ........ · ... " (Italics added.) 
The question presented for resolution focuses upon the language of subdivision (a) 
of section 1417.9, which requires the retention of all biological material "that is 
secured in connection with a criminal case.:" "Because sections 1405 ano;i 1417. 9 
elsewhere refer oniy to "felony" convictions, and not to misdemeanor convictions, 
we are aske.d whether section 1417. 9 requires 'biological materi.al to be· preserved in 
misdemeanor cases. We conclude that the statute does not so require. 

In interpreting the requirements of section 1417.9, we apply well established 
rules of statutory construction. The.fundamental purpose in interpreting a_ statute 
is to ascertain the intent of the Legislature·in·order to effectuate the purpose of 
the law. (Dyna-Med; Inc. v. Fair Employment & Housing Com. (1987) 43 CaL3d" 1379, 
1386-13871 In re Rojas (1979). 23 Cal:3d 152, 155.) As part bf this examiriation of 
the Legislature's intent, we may consider whether the literal language of the 
statute comports with its purpose as well as whether a literal construction· of·one 
provision· would be inconsistent with other provisions. In Lungren v. Deuldnejian 
(1988) 45 Cal.3d 727, 735·, the court observed: · ·.--

"···The meaning of a statute may not be determined from a single word or 
sentence; the words must be construed in context;·«i.nd provisions relating to the 
same subject matter must be harmonized to tne extent possible. [Citation.] Literal 
constrl.lction should not prevail if it is contrary to the legislative intent 
apparent in the statute. The intent prevails over the letter, and the letter will, 
if possible, be so read as to conform to the spirit· of the act·. [Citat1ons.J 
[E)ach sentence must be read not in isolation but in the light of the statutory 
scheme [citation]; and if a statute is amenable to two alternative interpretations, 
the one that leads to a more reasonable result will be.followed [citation)." 
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It is apparent that section 1417.9 requires governmental entities, particularly 
law enforcement agencies, to.retain biological material in circumstances where it 
may become the subject of a prisoner's postconviction motion for DNA testing. Not· 
only was section 1417.9 enacted in conjunction with section 1405, but it makes 
repeated references to motions "pursuant to Section 1405." But a motion "pursuant 
to Section 1405" may only be filed by "[a] ·person who was convicted of a felony and 
is currently serving a term of imprisonment." ( § 1405, subd. (a) . ) Thus, 
construing section 1417.9 to require biological material to be preserved in 
misdemeanor cases would not further the purpose of preserving biological.evidence 
for those who may ask to have the material tested. 

*3 It is also apparent that· section. 1417. 9 permits government agencies to 'dispose 
·of biologicai material when there is no reasonable.likelihood that the material 
will be the subject of postconviction testing. Subdivision (b) of the statute 
describes the circumstances under which a government agency .may give notice and 
dispose of biological material· even though someone is incarcerated in connection 
with the case. Persons convicted of misdemeanors are not included in these notice 
procedures, unlike persons serving.felony terms. It would be anomalous to construe 
section 1417.9 as applying in situations where persons who have no interest in 
whether the material should be preserved would nevertheless be the only ones who 
are notified of its intended destruction. 

Our construction of sections 140S and 1417.9 finds further support in the 
legislative history of these 'statutes. (See. In re Dannenberg ( 2005) 34 Cal. 4th 
1061, 1081 ["If ... the statutory language is su.sceptible of more than one 
reasonable construction, we can look to legislative history").) As initially 
proposed, section 1405 would have made motions for postconviction DNA testing 
available to " [a] defendant who was convicted in a criminal case." (Sen.· Bill No. 
1342 · ( 1999-2000 Reg. Sees.) as introduced Jan. 10, 2000.) An analysis of .this early 
version of the bill by the Assembly Committee on Public Safety noted that "this 
bil-J,.·:would apply in all criminal cases, 'is not limited to felony cases, and would 
include misdemeanors as well." (Assem. Com. on Public Safety, Analysis of Sen. Bill 
No. 1342 (1999-2000 Reg. Seas.) as amended Jun. 13, 2000, p. 7.) 

On August 14, 2000, the bill was amended to make its testing procedures available 
only to" [a] defendant who was convicted of a. felony and.is currently serving a 
term of imprisonment .... " and to permit biological material to be. destroyed after_ 
notice to "any person, who as a result·of a felony conviction in the case is 
currently serving a term of imprisonment and who remains incarcerated in connection 
with the case .... '" (Sen. Bill No. 1342 (1999-2000 Reg. Sess.) as amended Aug. 14, 
2000.) It appears from the legislative committee reports that these bill amendments 
resulted from a concern that the costs associated with the storage of biological 
evidence would be "potentially significant." (See, e.g." Assem. Com. on 
Appropriations, Analysis of Sen'. Bill No. 1342 (1999-2000 Reg. Seas.) as amended 
Aug. 14, 2000, pp. 3-4.) [FN2) 

In Elsner v. Uveqes (2003) 106 Cal.App.4th 73, 90, the court recently reviewed a 
similar situation where.the Legislature changed the~ language of a bill.during the 
legislative process: · . 

"···We focus on the fact lawmakers once proposed a provision unambiguously 
stating otherwise, but deleted it when the bill was passed: '"The rejection by the 
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Legislature of a specific provision contained in an act as originally introduced is 
most persuasive to the conclusion that the act should not be construed to include 
the omitted provision."' (Beverly v. Anderson (1999)·. 76 ·cal.App.4th 480, 485~486; 
see also California Mfrs. Assn. v. Public Utilities Com. (1979) 24 Cal.3d 836; 845-
846.) 'Similarly, "(t]he fact that the Legislature chose to omit. a provision from 
the final version of a statute which was included in an earlier version constitutes· 
strong evidence that the act as adopted should not be construed to incorporate the 
original provision. "' (Beverly v. Anderson, at p. 486.) 11 

*4 Our canst-ruction cf sections 1405 and 1417. 9. is also consistent with the 
contemporaneous construction of these statutes by those charged with making them 
effective. In· 2001,· the Attorney General published· a handbook, "Postconviction DNA 
Testing: Recommendations for Retention, Storage and Disposal of .Biologiqal 
Evidence," to provide assistance in complying with the requirements of_ the-new 
statutes. The handbook was produced-by a task force consisting cf representatives 
from·thie Attorney General's office,·district attorneys' offices; law enforcement. 
agencies, the judiciary, and forensic laboratories. The handbook recommended 
retention of evidence,· containing biological_ material in .. all felony cases, but did 
not allude -to misdemeanor cases·• As,,a contemporaneous. constructi9n by cf•ficials 
charged wit_h putt.ing these statutes into effect; the handbook's recommendations are 
persuasive in construing the terms of sections 1.405 and 1417 .9. (See Gay.-Law 
Students Assn. v. Pacific Tel. & Tel. Corp. (1979) 24 Cal.3d 458, 491; Amador 
Valley Joint Union .High Sch. Dist. v-. State Bd. of Egua-lizat:Lon (1978) 22 Cal.3d 
208, 245.) 

Finally, we_-reject the suggestion that·tn this ·situation misdemeanor convictions 
must be treated the 9ame as. fel<;my · 99nvictions under the equal protection clauses 
of the federaLand state constitutions. -(U.S. Const., 14th Amend.;· cal. Const .. , 
art. 1, .. §.·,7; see, e;g .. , Newland v. Board of-.Gov:ernors (1977) 19 Cal.3d 705,.712-
713.) In Cooley v. Superior.Ccur.t. (2002) 29 Cal.4th.228, 253,.the court· observed: 

""'The _concept of the equal protection.- of . the laws compels recognition of. the 
proposition that persons similarly .situated-with respect to the legitimate purpose 
of the law receive like treatment.'" (O_:),tation.] 'The first prerequisite to a 
meritorious claim under the equal protection clause is a showing that the state has 
adopted.· a classificatio_n that affects two or more similar:J.y situated groups in an 
unequal inanner .·' [Citations. J This- initial inquiry is not whether persons _are 
similarly situated for all purposes, but 'whether they are similarly situated for 
purposes.of the law challenged."' 
If two groups are not similarly situated, an equal protection claim "cannot 
succeed, and .does not require further analysis." (People v. Nguyen (1997) 54 
Cal:App.4th 705, c714-:-Jl5; see, e.g., In re Roger S; (1977) 19 Cal.3d ,921, 933-935.) 

With respect to felony and misdemeanor convictions, "(t]here is· ... a significant 
difference in.the qu;;i.lity and duration'cf punishment, as well as in the resultant 
long-term effects, which are brought about by a conviction for a felony as opposed 
to that for a misdemeanor." (In re Valenti (1986) 178 Cal.App.3d 470, 475.) 
Generally, misdemeanor terms are served in local detention facilities, wh~le felony 
terms are served in state prison. (Pen. Code, § § 17, 19;· see In re Eric J. (1979) 
25 Cal.3d 522, 537-538.) In Peopie v. Ansell (2001) 25 Cal.4th 868, 872-873, the 
court pointed out additional differences: 

•5 "Less -known, perhaps, are the collateral consequences·associated with a 

,. 
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felony conviction after sentence has been served. Most of these disabilities have 
existed in some form for decades, and many appear in statutes outside the Penal 
Code. Some of the more common rules include disqualification from jury service, 

·impeachment as a witness, inaccessibility to firearms, and registration as a sex 
offend~r. In addition, a felony conviction may disqualify the person from · 
practicing many licensed trades and professions anQ. from holding certain positions 
of public employment." (Fns. omitted.) 
Further, a felony term of imprisonment is followed by a period of supervised 
parole.· (Pen. Code, § 30·00.) In contrast, when misdemeanants conclude t.heir 
sentences, there is no further obligation or loss of civil rights. (Newland v . 

. Board of Governors, supra, 19 Cal.3d at p. 712; People v. Hibbard (1991). 231 
Cal.App.3d 145, 149.) 

Given these different penalties and consequences for misdemeanor convictions, we 
believe that misdemeanants· are not similarly situated. vis-a-vis .felons· for purposes 
of sections 1405 and 1417.9. Of course, the Legislature may choose to amend these 
statutes to include misdemeanor cases--along the lines that it initially considered 
but rejected during the legislative process. 

We conclude that a governmental entity is not required to retain biological 
material secured in connection with a misdemeanor case for the period of time that 
a person is incarcerated in connecti6n wi~h the case. 

Bili Lockyer 

Attorney·General 

Susan Duncan Lee 

Deputy Attorney General 

[FNl). All further statutory references are to the Penal Code. 

[FN2]. "Committee reports are often useful in determining the Legislature's intent. 
[Citation.).'' (California Teachers Assn. v. ·Governing Bd. of Rialto Unified School 
Dist. (1997) 14 C~l.4th 627; 646.) 
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-LARRY L. HINES ef'aL ·befendifuts and' · · · · Rti¥_c1~4~ri~ -'·.· · · · · · 
c1v. No~··44731;n · · 

... · . ,, ... ! ., ·.• . 

court of Appea\;1 S,econd, biB'trict,' pi vision ~, . i:'Cilifoiiil.ii. . .. . .. . . 
' .. ~ . . . 

• !-· 

jUi.' ls 1975. ' - Y,,.,. • ,., 

. '' Pagel 

cauae oh.ction for maliciouil prosecution. A cause of 
action fot malicious prosecution exists if ari attomey 
pt'osecll.teB B .claim' whiCh .1i feilsciliaole'11iwyer WDUld 
licit regard aS tenable ot proceeds with the 'action by 
unrelisoriaQ!y neg1eoting to-investigate tlie'.::facts ii.nd 
the law/iiiid the public'polfoy· of freedom of access to 
the courts would· lie· siibverted-' ·by. pefuuitlng · 
maintenance of a cause of action fqr simple 
negligence, ; which ' reqiilieii' ii - different ind less 
demanding standard of proof.' ·'•·· · 

... J ,. ;· ••• 

Stephen ·E; LB'\Yton · aiid · 'Baward t::: t..ali~er'.'for · 
Pla4itlff1fui:J.°Ap}leliani: : . · . . '' ·· , . 

' : . . ' ·, ' ' . ~ . . . ' 

Noiilillaii;';corin•1'Y'i "Hiiir & comp~ .·Rob-crl''D: . 
campton'· a.rui.i'-Jiffi'les- r::f~>flae~'eiiner ·rat''D~reMfui'fs 
~·~§ii?~~~~/ ·: . ·'fr' ' '" . '·.• 

HASTI'NG'S,".t · ' ... · 
, .. :. 

The first alleged cause of action ofplaintiff'N911qµ'e .. 
cofilPIB'mf !is foI' .dariiii:. · · 'f 'for· 'mallcii51iiJ':1\fbL'eblliil'ii 
as~ Iirafilc't~.cr ~4); ·lirid1we:·iiiit!bn~· iiiesEid . 
cause !·of· !actibn lheteiif' M foi: ·dama' es ;.,ti. 
"professional n:eifiien'C'~ii bf ·ta.rtY £.' ~dh~'· 'ifJ · 
attorney, and Nordman, Cormany, Hair & Compton, 
the unincorporated laW'.fiiri:i.' cif which Hines is a 
m~er '{b'olli'' :Hfu:ta· ahd the·:k'W 'fir.ii'i"will ''J.j(l' 
idilii:fili.ii!i' c~!le&ti.~ei' ·'· ~s 11 B.tt6rh.e ·a .1r)" 'Attiifiili ,. :5, 
geheffil"'dell:l&rlir".'fu rtlib\!!eeiftid. Jlgg'M, :ce:-~~2'5t 
actiOtl~rifitiW'co'-iiipiaim''Waa'·~u;gii.··Wiiliah'i.•i~~ve' 
to ~'e~li'~Cinon 11-pehli{frdni tifo ili'aet iil~Siri' 
tI1a'B'~ti,ri:~~~,ii~~¢9s:'L1 " .·:·, ·. ' '· • ci · g 

' · · · · ·" • .· · '; stB.tb'i:ri'.ent oiJiaC'& ··· ' 
Lind bad sued·.· Norfori''ariH':iffiCithi:W 'codefeiidiilit 
cbar~g them, inter alia, with inducing a breach of a 
confrac("iietWeeh' ;:tifi\l:'~"ilnd; tb:J. 6iciiii-d *919 
Commufiitf '1 ~oapitilV' J:?em#gef sciiighf by Lind 
aga.iriSt Noft5ti w'ere iii'the·'fil'i'i.o\m:t c:ff$900,000 !us 
co.a~ , " ifJA :o~et (. ilio~etatY " · rcil)er. : ~ ·J:\~o~eys 
represeiited tmd. Tliiii' :action \v~' pii#ie~ through 
the pretrial and discovery Hfa'ges iiDd' was brought to 
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trial in which Lind was allowed to present all 
evidence which might support his .claim against 
Norton, at the end of which Lind rested, "conceding 
that he had nq evidei:iq!' to support the complaint 
ag~inst [N or:ton] and stating that the action had been 
pursued ~oµgh triaj. merely in the hqpe that some · 
commpn b11~is for t~i:. action would develop O!-'. tum · 
up." Judgw..ent PW'Bllllllt to provisions of· Code of 
Civil Procedure .. section .63 LB was thereupon -
renderec!.in Norton's favor. [FNl] 

FNl Lind did acquire judgment against the 
other codefendant ...... 

Np!J~,1i\'.~,~econd Cfl\lll.e of ap,tion aJ!f;lges \h!lt. Ii.~ is.,m 
do.1¥,l,t; ~.t9 ':"'he~_~r -~f;l l.aws.uit ~~~t ·hini ;Willi 
pµr.su~,.by Lmd \lp,oI\.}\dvice of .~.e. attpmey~ ~ftc;:r 
ftµt .. disclosure !Uid thetefore jo~ .t\le atton.i;~l~!:as 
afternative . tortfelisor~ be~.a_llB.e o(-such .IJ!l~~.o/· 
To the extent that the attorneys did advise 
commencement and prosecution of _ tlie ., lawsuit . 
against him after full disclosure of ·all the facts to 
th,em,,11stwil: advice' y;as given negl,igently. iµid , in 

. violation of the standard of. ·o.arei .for , attorneys 
similarly situated. At the tlme of acting thus 
negiji.r.i:i~Y._.th.e attQmeys fi;iresaw,,Q~,, iJ:J; the ,f;lxercise 
o(.~!!nal:>le ·c~ .w11.\l!d' hl\Y<( forese,c:m, tl:ult. sµch 
negligent advice would cause darnagf;l~. tci. a .pe!'SOll, in 
Norton's positiOn, and to Norton in particular .. Norton 
seeks general and special damages. fgr negµgence 
against attorneys. · · 

r~~r~Wim~,~i1~ene~l .deirt~r tO the ·~~Cong C·~ll!ie 
of«~~.\io~,, V(li\!I ~µstajn.~d, ;.w1~out.._!eavt! .. to .~en4 
aPrpar~~~·i?-1,1 the. ground .that 1~ fai!-ed to state fll,.cts 
aUffig1"111HO 9onsti~te I\ cause. of tW?.on. 

•. ,1·~! t. ~ i . . ' "! :~;;· •• 

. ·: _,. . Argilmen~ .. ., . . ..... 
· pn ili.i,s .e.ppeal No~n ·con.te.i:i"c!~. that "an a~omey 
ow~IaJ a duty to,11.f.tjt,eseen third pe~S.QP: to -ex\lrqise 
reasoll!1)J,le,,9!1!.f;'l,i.;i. ad,y~ii:ig.Jli.s cµentt,o commence a 

.11\wsuit a,g_~t tJi.aH!*d,.per;!!O.I\. when .the .attorney 
knows !hilt his.advice. will:in fact cause his client to 
comme~ce that s~t, that hlS cllenUa*8 .. pr1Jbable 
cause to sue, and that the third person iiivolved will 
thereby sustain d~g_e.s'.'·' ~f.] Norton concedes 
this \s, .a. case;: o(.mst impre,ssion., ~.920 .. .. ' •' 

· ;FN2 . At .. :~r~l,::;~~~ment ~i:f~~e. this .. co.urt 
Norton's a~W.r!J:\lY stat.e,d tJiabattomi::ys were 

_ not made . defendants . to .. the .first cause of 
action .(Illalipi~u,_~ _,prosecution) because .. he 
did ,not believe .. they acted maliciously, but 
only negligently. . 

Attorneys, in defending· the· ttial court's action· in 
sustaining the demurrer without leave to amend, rely 
on the traditional concept regarding this issue, 
namely, that there is no privity of contract between a 
lawyer and the injured third party, therefore a lawyer 
·owes .no duty to anyone.other than his client. 

Norton urges us to dc;:part from .. the decisional law . , .... '·' - ,.. - ..... 
supporting the rule t:!'li~,9, 011_ -.by attorneys, and to 
apply what he C~· a. 20th-centµry concept of tort 
law, namely, that foreseeabilitY of injury to a third 
party .§hoi+!.d be the. · detel1ninating ·factor and not 
privity of contract. He cites Ditton v. Legg, 68 Cal.2d 
728. 739 [69 Cal.RJ;!tr. 72, 441 P.2d 912. 22 A.L.R.3d 
ill.fil. which states: '",.. foreseeability of risk [is] of 
... primary importance in establishing the '.\'lenwnt:c;if 
duty.' [Citations.] ... 'The risk reasonabiy· to be_ 
pe~ejy.ed1, q~~ tit~ duty to b.e o!i.ey~~.' [Gi~tigii.] · 
:" 'P.;lf,fy, ,m.offee(wop:\{l,.is mea~q by th.Cl scopf,l,,D_f 
t4~ .;,.tj~~ ; whi..c;b, . !l~!P.i~~m .. ' .~tii:l4);1ot fores!l.~!i..bly 
erit!iiij."' And Dl~itioild ·SerfiurS .Lh11e Co . ... :v. 
An(fitJ~1211 R!1'er; c~iJsin,i.ctor:i. I~. c8tApp.3d .:?,81. 
596"597 [24 Ca1.Rp1r. 200]. w11erf;l tp~~court Bt\l~s: 
"Fcirese~ab · '' ·.ofharili·ifui· ·be-treat~" iiltematl\ii:i .... ,1,., ... ,~bl, .. ,. .,., ... Y ...... ,, d, .......... y, 
~?· q;~~?,.fti,i.~ II)li}tiI?l,e>,fac:~~ gi~~~~e to a .;l'#Y_,qf 

. car~; cit iiS en !7t;\nei:\\)n tll,e ~1*~@-on o{,pro~L~~¥.l 
cauil,e_. [qtatio,1#.;] .A, d!)fe~~f Ji:w.Y b.c;: Hable ,_if his 
negligence is' a "'stibst&i~_Jac.Wr: .. in. caupimi . the 
injury, and the presence of'iiidePendent causal fcirces 
d,q~~ _not. r\:lieve, him QfU.abijify if those fqrpes were 
fo~~~.~i~. _[qi,'tf;_,t.io~:.J. ~c~~~·;,~J.1'lre. th~ ... isj po 
re\U!~t:-.~ii!ll. !1f@lfte. ~ye;:" #)e ~~B!l~\J1?,~ fcm:se;eal@ty 
of~ ansm~}j,9!11.~~ il~f~c!f1111's.c,ondtict)s a tl\~t 
qu~5m, {or .. ~~Jilr)'. [Cit~~oil.s .. ]"- ·. , ... · 

. I~ ~,trii~, ~ li~#on \U!Se~~. ~~t ill 9or.e re~~~f_ ¥e~. 
:::rU·~~~r&~1?f N~liiZi 0!i:flo;?J h:li~ 
atfu'~~y~ (~nd .. ofy.~t]i) ' fi~~~ ·. bieo. ,li'el~ · li_al.;~,for 
negligence to a: third party. In Califorma [FN3) the 
first case to recognize this concept was--Biakanta v. 
frying. 49 Cal.2d 647 [320 P.2d 16, 65. A.L.lt2.d 
13~81~ .~h~ a, µ,ot;iry pµl;Jlic. pr~~ed: a .. wA!·.fo~s~ 
"client," but negligently failed to have the Will 
pr~JJ~t~'« ~tte:st~~, so that it was ~q~, ~~~ to 
probafe. At page _ 65p, th~ ... co~;.' state4,,,,:, The 
determination whether in. a. specific .. case. the 
tlef~~c!iirit' ·v.dit b'~I heid' Jlable. fd 0 a fiilid ~ersorl' not in 

'.- 'l., :•w, • ' ·· '" :. '!! ••· "1 "· ··• ·• "· j •' " ' ~ • • '"• ' ;, ' 

pri,ylff i~ .. a i'fl~~~( ·af · P.o\ipy . arl.4 i.i;iy~tves t\1,e 
balancmg of varl()UB foctoI!l, amen~. whjp~,.~~ .. Jjle 
extent to .which the trf.lllSactioo, was int~n4ed . .tj): affect 
t1le'':'liilnfilf the foreseeahiliu of h~ .to ··bhn.. · .iiie 
ile ·~6' 6'f'c~rtiim , .. ,t!lat. t!l'o. Yainiiff s ··-·~~~d'iajUry, . IP'- " - ·. ' -.- . ty""• ' '-'·~ p . ' ... L .}~ "''" • .,,.... • the clillieneils of the_ "'921 connection bety;~en .. the 
defen~t's ·c~ii.duiit 'ilbd th~ iri.j1~i)i~erecl; the ritoral 
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blame. ,attapped--to the def!)D.dant's conduct, and the 
policy of preventing future ~a.rm." 
, .. ''·;' 

·· FN3 For a summacy. o:f California law on 
·this·· subject see 45 -· A.L.R.3d, Attomeys
Liability to Third Parties, section 4, pages 
H~0,1195. J:··«y·· 

• . . J;"l ~\~y-. •• . _. J 

Three. ·years later· the Supreme·::Qpurt considered 
Luc(ls .. v.:,Pamm.--56 Cal.2d;583 [Hi .. Ca.l.Rntr. 821, 
364 P.2d.6851. ~case' involved an.attcm1ey who, 
in ~g.his client's will;.had·inadvertently. drafted 
one provision so .. , !IS-- b;J.: Ifl!lder it: c\IOid; thereby 
,damagingy some '•Of; 0 the. beneflciaries .. P,.;l.though the 
attcimciy;.1 \\flllh?·llOt liable -in·!.this gas1r,•because it 
involved the complex: rule against perpetuities, the 
court s~~e4Jpat int~~!i.;·beµ.ilficim;i!l& of: a-will could 
s~~L~ 'l,!!l~flf'.-~ti<J!l.' lig\ljrist a negligent attorney on 
the ba_slB•.of'a third p!llfy ~~~fiQi!!fy,pop.µ-a,ct. 
"·:1.\L:•·;~\~i "f·"ri'·'·: ',:_-.:• ~·; .•.'-' '-~~'' 

1 ••• 

. Later,dn Heyer .y .. Fialg. -10 Gal,2d 22U74 Cal.Rptr. 
2251.449:,P.2d.<16 lkthe:oourt··.reaffirmed its decision 
inLuc.4*v:Wamml(.rupr.q); , -.· • ,, . , · .. 

:-;;;f,:.1·~,~ ,°1;", .' . ••.'I,•,~.; \i!.j'J, ,t .O,(• ,., • ~ 

In Dof!qhfo1,.,Ganrv.-.l9;CalrApm3d.769 [97 Cal.Rptr. 
19Jr45,;,A1LoR13iH bnl- e.n •at!Pi;pey;<empfoyed by a 
e,<;>_ller,itiQD,,l\geQ.cy4.Qrb~gail;.action•for-the. collection 
of114el;i,towed·to an:iD.ili.Yiduzj;.wa~ held· llable to the 
indj\/icJµ,~.hcreditQi;:1;whl:lil•·'l):te ··calleption:.proceeding 
waef~;fillni.sseq<i.for· · laok' 'cif;'.diligBiit: .<prosecution by 
reason,~Citi·the,:a~rney~s·negHgimce. Iti this •case the 
coilrt'llleid at1ipage !77l"tliat1 "Ant'attoniey•may be 
liable .<(<i'ti: damage .caused ''bY·illlsiiliilgligence to a 
persob..~nteiided•to .iie. benefited ;by.-h.ts,:parformance 
irrespeoti;ve'ofiany lack·ofipti vity.ro( cini.tract between 
the attomey e.nd the•piut.Y··tb bo·benefitcid;' [Citation.] 
The li.1'-llilitY sow:ids•in.toit'l·(Italica.added,-) · [FN4] 

··:·\ ;~J{:jf"',':.,,:_')" ··~·L ";.-;~::\;'.' ·,.~;~;·:. :·' 

.· ''FN.4»A recent ;case·:decided· by this court is 
,;.·:.-"r:-•· noteworthy! It- is.,!Qe,:Luoa:.w•iWhalley. 42 

•' "G!ahiA:tip.3d ·574 [11,:Z·.rCaliRDtr .. 631. which 
,. ·'"' coiiaiders:'-'lui.:· ;attorneys · duty ;'ofi'due care 

·~~,J'ltoward.1 a . thitd;;:.iperaon in · a·:.': criminal 
, proceeding,,::· Plaintiff:.·· alleged•0·:that the 

, '',,. "·attorney; in. !!=Presenting ,,a:·' client •charged 
· .with•iputderrat•a'preliininary hearing, called 
'''•plaintiff· "''as"' .-,a ",rW:itncws;· '•,,knowing, or· 

chargeable with knowledgei' .that plabltiff 
would incriminate himself on the stand. The 
trial . court su8taine_d•;· a ·demurrer ,to the 
complaint ·and, :disfri.issed,.the. action. against' 

· . , : the attorney.-m'~g the ccitirt's ordllti,of. 
· :i·di!iciis11_al;', the,,Q_QYJt· Bt!lte4i11t Pl!ge .. 5.~ti! '-'To· 

;: . state .the • .prol:ihim .is -io decide thiB da8e •. 
'·' when o;m, attcirii~y·:-dbferids ~ p~~on. accused 

.. . fage 3 

of crime he lu!B but one intended beneficiary 
•,hiB clien~," (lµilics.adc;!ed.) 

(1) ID,. ilitJ c~e at'' ~k a ;(o~;. ~tig~! i8 suing 
adverse- COllll,llel. Clearly,. an· ad.verse party. is, ~ot. Eiii 
intende4 beneficiary 9fthe ilc;!yerse couns13,l's c~ent:-.Jf · 
a co.use,, of-action exists. against attorneys .for.$~ 

. tel!<SOnB a)Jeged here, it m~ be.pleaded,aa·im:actioµ 
fo~! .maliciqus · prosecutioll. We see n(I reason..: to 
extend, applicable .Jaw. nov,r,.found. in cases inve>lvirig 
a~rneys !lii,d. third parties· when,.there is sound and 
recognized public policy for limiting the cause .. of 
action to malicious prosecution under the facts as 
pleadedbyNorton..'-972 .. ,. ·" 

.. · ..• 11. 

~ci~'l!!P pro~ecuti,on ~,;a sp'eciP,c: "tort that 
developed_,inthe. c$tinal fi,eJ!f. .. out of~ need .. to adjust 
twq l;li_gJily i.Jnpp:rt.Bn;t sor,iil!i ,jpterests: "T}u, ·first is the 
interest:of·ecicie~ in U;le'r:lffiqient !lnforcel1l.!lnt of the 
c~)aw, wh,ic)l requiri:s,fli~t private.persona who 
aid in the enforcement of the law ehould:b'e''given an 
effective protection against the prejudice which iB · 
likely to ilrise fr11II1.i the iei'minati()!l of th'¢· pr!'>eecution 
:in .fli¥QI'· cf the-aocused, .. The aecon,d :ii! to_,, protect the 
inr,l\vidual citjien' l!.gairist.~jil~tjfi.able !m,d; :Oppressive 
Iitigo.t;io~ .of, ~-al chlUlgeii,'' ·,Which'! involves 
pecuniary loss, dis!;reilB· w;id•!oss·of;,~iifat;l11ii' {Rest., 
TortiJ/A>,. ~~9().,,P,i:.gt\lj.~: !,¥is~"fcijlsiderations _ 
applyitO wrongfiltiiiltia,till~~~f:.civil'~i>il~wngs. The 
cciiu"lli are ope\ttlfevefy,~itjzen,:to;iiue;-1iu.bje'C'fonly to 
the . penalty '· :of 1law(µh !:cQsts if th13 ':,action is 

· unsucce88ful,,,(S2A1n'1ur:,2d/Malici0tia riitosecution, 
§'<.Hl:"p. -191.t{FNS] Publiop!ilicy reqi1ires that a 
large c!egree. of'fr®dom:·of. e.Ccess to th~,fourts be 
accorded to all p~c;inli for the··s~ttl\llii.ent'··of-their 
private 'di!ijiutes::At. th11,same .funi, the courts ce.n not 
be "us~il.ii · by1 ii p~on' 'wiio ~·sue,~· ani:itlii# ·without .. 
pro!Jable.caiiseiand Witb.·ni.liliQe/l'l\.e;tcirt e>f .malicious 
pros?outirin is•desipd to plaeii restramt··iin a would
be .. plil.ip._tiff ~~While· fi#nish.ing; 'PrQJection to a 
wrongfully su.~d · defon!iJiiit, J:tnaluri\Uy-;tfcillows that 
thli .. se.n:i.!l,r·g~eral'.:prliiciiple$, shquld" apply to · the 
attomey;repr'fls6nting·the.litjgant-initiatjl;l,g ,the action. -
Thr:i attome}" owes· a' .dufy.;ttdiis . .client· td:,present his 
case ·vigoi'owily in a manner,asJa~cirable'to the client 
as th~ rules of law and professional: e~cs will 
pemµt. ~eis an ady:ocate.\fu.d;anpffic'er.ofthe court. 
He i~ cognfZB.nt cif.tb.~ public policy' th~t·eridourages 
his clients tq aolv:e,th_eir problems fa,11'.qourt of law. 
[FN6] In out opinioD.j··whon. represerttin:gJbfli client in 
the initiation. of. a_· laws:Uit,; he should not bei judged by 
e: diffetelit•standard. Thls. is 'exactly tbr:l concept urged 
.by Norton; His "923. complaint verifies ,his ·belief that 
obis orily cause of action ·a:gliinst Llha :ilJ for: malicious 
prosecution (the first cause· -of' action). Against 
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attorneys, however, he proceeds on a cause of action 
for simple negligence 'Which requires a different and 

·Jess demanding standard of proof. We believe the 
public policy.of favoring freer access tci oui courts is 
stiff .. viable:··Hawevei',: ifNortonis cailse of action 
aga~" attorneys fcit negligence is permitted, ·this 
pcilicy"will ·t:ie subverted. The attorney must blive'the 
san:ie . freedom in initiating his client's suit . aS . tlie 
clierit; · If be does not, lawsuitS. now>juStifia.bly 
commenced 'will' be refused by attorneys, 'e.iid . the 
cljent, in most cases, will be· denied his day in court 
[FN7] . 

i .. ·:·; ·' 

FN5 It has been suggested that if· costs are 
inadequate to compensate a harassed 
defendant; he sliciuld look to the Jegislatlire, 

•· not'to the courlli. A'.iso~-.. i£'recovfilly ·were 
· li.l.lo"we!Hli stilih cases a tlefondant'.who sets 

up··a groiindless·'defefue should likeWise b_e 
•'pei:laliZed.·· (Bee · sz .. Am.:Jur.2d, · SJ.iJjnfr' p. 

·::, ['93.)-· · ·. · · '; r• 
·1 ,. 

FN6"Analcigiiiis· to tbiii iissue, and sti'eSiiing 
the">J public "'Policy concepl·:. fumifuiliing 
attOmeys'<from liability in perfomili:ig· their 

. ·' . . dutieii 'ilre -the' following ·cases' and Citiltion 
from Restatement ofthe"ilaw: .· ' . 
.Jn. Smith'•v. liatch/'271 Olil.A1)p.2d 39: ·at 
page'.50 [76.C81.Rntt.- 3501/~e·-couilf stated: 
'!The privilegB':ciif section 47, subdivision 2 

· of the Civil 'Code '[relating"to :privilege· Of 
· pubiicilt;iojls tDaaeinjudl9iitl proce1idingg]·: .. 
· is>based· cin the desire cif the Jaw to protect 

attorneys· in their primafy i function - tile 
repreiientatiori of,a client. ,;."''' 
And in'Hollis .11.•·Meli:i. 69 Cal .625 fll P, 
·.61fil.'the court said at: page "628: "'Thi.8 rule 
[e.gainlitc·f liocH. ·action} .•. , is:'founded<upon 
public {icillby which reqllires<thatajudge; in 
dealing with the· matter·before him; cii\lnsel, 

. ·in"pfeferrlng or resiBting· B. legal proceeding, 
and' a:.'witness, in' ';giving' ·evidence/' oral' or 
writteil,fo. Ii oqurt:ofjustice}'shlili ii.a so witli · 
his ·mind •uninfluenced- by·"the fear of-iin 
action .. fcif 'idefa.iriation or a prosectiticift for· 

... '-libet .:,;'''·'"'' .... :.- . 
· Ai:cotciing to •Restatement of Torts, section 
586; an attomtlY'iifaliifohitely privileged. fo 
publish"! false and . d~fe.iliator'y matter of 
ab.either in ·comm\lnications preliminary to a 

·proposed. •judicial' proceeding;• ~r:·"in ·-·the. 
institution of, or·durihg the couri!e of,. and as 
a .part ofi a judicial proceeding in which he 

· participates ·a8 .counsel; if ·it 'has some 
relation thereto.'···· ""' · 

·. :p_iig_e 4 

.Comment a states: "Tlie priVilege stated in 
· this Section is based upon a public policy of 
securing to attorneys as officers of the court 
the utmost freedom in their efforlil to secure 
justice . for their clients. Therefore the 
privilege is absolute." ' 
Comment a further provides: "The 
institution of e. judicial proceeding includes 
all pleadings and.-affidavits necessary to s'et 
the -j ~'i:licial machiiiery in . motion. The 

. · · coridtict cif · the litigation . includes . th11 
· exa.iiiliiation'""'i,ind cross-exammati6n'' of 
witnesses, c'omments upon the- evidence and 
argilments both" oraJ.imd Written upbn· the 

· evidence, whether made to court 'or jiir}i." 
OM 1,~; • O I\ ; • '• •:• • :. £.'~ •; u :";, Io• 

FN7 Somewhlif·'iiprcipos to tiliS"oase' is a 
commettt"frolil.·-.tlie . R,eStatemerit 'icif Torts. 
supra .. section 6o/S, page 448; that •reads as 

· follows: "d. Points of ditlerence. between 
criminal and . civil proceedings.- 'm one 
partit:ulat a private' prosecutor's Teiliibµiible 
belief in the guilt ofthe•acoused.diffets·ftom 
the reasonable belief of one who initiates 
privilte' civil'ptot:eeclirigs:agiiinst anothln-;' A 

· 'private ptiiseciltor dcieii natthii:ve teasimable 
groimdii "for,believiri)filiat: the~accused· hlis 
conducted" hiiilse'lf:. !.ft, :a particii.llir manner}if 
he merely entettairi.s"ii1suspieimi:even'tho'ugh · 
he realionably believe8 it •marhe'verified. 
lipon'.:further;investigation1{see·icomment•-c: 
·our;§''" 662). Qn.:thei other;lhllild, ".Where;ithe 
proceedlligs e.ie :ciVll,;·.iHs :enougJf:tba:t the 

. persciri initiatilig them belfoves thiit he can 
establish ·the existenee·iif;such facts to·.the 
satiSfactioli.. of the :court and jury~Jn·a,w~rd, 
the initiator of private civil proceeiiitl.gs need 
not have the same degree of certainty as to 
the refovlilit facts which is reqliired of a 

"'private :ProseCliµlli of cririlinal<proceedings. 
In .. Ill!!itY"~castis civil proceedi.Jjgs, to be 

. effective, riiust be begun ·before the relevant 
facts can ·be-lascerte:ined to any idegree of 

· certaintY.' To' put• the . initiator' of such 
· · proceedings;· to · a· greater· riski'of liability 
':wouid·put•ari undesirabfo ·burden'' upon those 
. 'whose rights carinot be·othenvise effectively 

'.: · ·eriforced~'' , ·.ir: · •· :·.~ ::.·· "~'( .. 
. • ~ • l l · .. : ' ··:1 • .. _, ..... 

We do not.mean to say,or even imply, that attorneys 
can show r:a complete ·disregard for the ·rights of a 

·prospective· defendant. ·The llivds ·to "the··contrary. In 
Tool Researcfi·:&.EnIDneeri11g CoiP. v.-Henigson. 46 
Ce.1.App.3d:o675 [120 :'CaLRntr .. 291];.· plaintiffs
appellants; successful defendants in a lawsUi.t brought 
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e, 

49 Cal.App.3d 917 . 
49 Cal.App.3d 917, 123 Cal.Rptr. 237 
(Cite as: 49 Cnl.App.3d 917) 

' ' 
against them by Southwestern, sued Southw~8teni's ... 

· attorney, Henigson, and his law firm for malicious 
. prosecution. The court stated on pages 683-684: 

n Appellimts d9. ,i;u?t, eon~elld that i::v/genc~. stipportiJlg 
Souihwestiim•s'Slairii a· ainst them' was aoiieilt or that . ' . ~ .. ·~·-··· ' g,_, ..... .. .. -q·\-···· "·. 
respoi:i.dentil' pefforiilance· tis lawyers waS' illadequate. 
Rather, they argue that respondents. \YllJ:e ~q~d tp 
weigh the evidence *924 for Bria:~iWlirt'll$efr'cli,e#!S 
and to proceed with their rep!'eSehtation 'dniy•'·if 
convinced that the trier of fact VfQ.q\d accept the 
evidence fu favor of the cause• they represented:' The 
argwnent - is groundless:·;,~ it l;~ts the · a'tiorne'}:\r 
reasondble and honrut •belief thiif'lits~'clien1' 1h'aS •a 
teniible·'cltiim that iS'.lhe "difdroey's probable cause for 
representation· [FN[Sj)' [citatioli81i _; iiliif'' niit · the 
attorney's conviction· that his client mustprevail. ·The 
.attorney is not an insurer to his.:CUeti.t'iadverilaty t!lllt · 
his client will win in liti~tioni:Rath~i'·h~!hiis a duty 

· 'tq represent lils client zell.lo\iSJy.: ;) .[seilkitigJ any 
lawful objective through' legB!:ly j:ienrussibie niean8 ... 
[and presi;:nting] .·for 'adjul!ioation iinrlawful" blairii, 
issue, or defense.'· (A.Bl!A.-"€ode of· Profelisional 
Responsibility, EC 7-1, DR 7-lOl(A}(l), discussed in 
I Wilkin, Cal. Procedure (2d e1!.} :Attiimey.s1:§ ,.2~.~;) __ 
So long as the attorney does:riO.t-.,a._b.use th'ttt#uty. ,by 
prosecuting a Claim which a reasonable lawyer 
would· not regard as tenabl~ .or by· u~r!i!lo!'.O/lq,kQi,. · 
neglecting to i~vestlgate th.~/a..c.~ .. q:n.:4 {~Jn.n?f:IJWip ·, 
hi;_ 4el~r,p!f1Jf!f.91J;, (g,,pr_pg~ef!,. ~ir9Me¢'!1; ,aqv!l?S,f!I"Y 
~. ;~o,,f,!gj}t -~ ~~ert IlJl!lt~Jqµs prosecu,µ!>S .al!lllllllt 
!J!e,,,. a1tP.m'?Y· .).f . . lJ?.~ l[\wyer~ ;: effQ.$ . prove 
unsuccessful." (Italics added.) 

'. n~!;, ,'. -.:.· t' ;. ~1 .. i· ... n. 

· FN8) Business and . 'Profeaa\oiis .· · coCle, • · 
section 6068, in peffiiiililf plirt, is"as follow~: 
"It iB the duty of an,.~.t¥1JP.,!lY! •·: (c). To 
counsel or ma4itilln ... 'su61i"" actions' ' 

rQceecµng or dC1.~~·~k~it)Di'J1~;·!ri~·a- -·' :iaf~ .. u; 
11¥"1~ 'w ·~;"1~·~6·~'"t' tii~'!HU~~/"'of'e. 

·' · er~oii'~iihr ·~i·witli~"' ·J!jffo'6fieri8~;H· ·: -· 
-··,;. ~-··:·· ;· ~~'. · · g~.r~~ ... .:-. · : · .R, ·~· ·· Y:.'-''i:Jrt~-,,_ , ... ,..!:: ; ';. - ... 

:~ Ait!i~Jg)i: ill~' attohie ··r. r6va!lelf 'li:i'llie''aboife' case 
-. bdc~il1'e · ihey"~d~~ct'lilhJ?,:., b'~i!lil!-~li:\J~'1•file' 1 codrt 
correctly states that a caufto:f'~~tlill'i'-:-fof 'i'n'Alici~iis 
prosecution exists if the attorney J!rQS!JCUtes a claim 
which a reasonable lawyer '· "wowcf9nof·'%~Ci :~as 
tell}l,ble or proceeds with~th~ ':aotfii~'by ~~il.ilD'~iSly 
· hegliicti#ii'td"'ilivestl'giit:~-ffie· raciu...-a.iia:,'tJiil 'iliw.'Tfiis in 
8ubsWil:e iii fhe' gist or: NorliJiJ.i~"!dwe'''Hf acti6ii 
against attorneys. Norto~ specifically 'ae~liliecf' to 
amend his complaint to include. ~n9.!Jl~ys in the first 
cause of action (malicious proseifotl~n); t)i~r!ifore)~ 

· court was correct in su&tiiinidg::ithe ·aelriurrer -Without 
·1eave·t6 amend.·· - '·"'. · ;,.,, :,. ··: · 

,··. 

Page 5 
:J '',';:j',, 

.. .. ,.· ' . .. . . - .. 
, . The judgi;n~t (order of dis~~al) is affirmed .. 

Stephens, Acting P. I., and ABhby, J., concurred. 

A petltion for a reliearirig ~11s denied "Jtii·y· 31, i975, 
·and appellw;it's petition fqr'!!--hefll"ing by th~ ,Supreme 
Court wa8 deiiied Sepiem.~~r 10, 1975: *925 

Cal.App.2.Dist.,1975. 

Norton v. Hines -·~ ; . , ' . . . :: - j. • •, ~- •• 

·rr• 

" 

~. { j 

•: 

...... , 

... 

:• .. 

.. . ·:· 
'I~ . ' . 

- ·;·.• ;; .. 

.. : 

' : '• I ! ~ "" ' 
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'" . ~fi 

. Court Q~ A~pe.al, ~.ec1w,d ]:?istrict, DiviBipn 6," 
· 

1 
· · Ciilifoniia. · : · 

Iii re '.rocid fee ta&NA;¥.QN'r. on ~bea.s ¢1>rpus. 
. . No. Bl82713. .. . ' 

Ocl 11, 2005. 

Background: After imposition, on i:eikilld upoil 
reversal of. sentence, of consecµtive sentences for 
petitioner's convictions for atteiiiPt~cf fuurder . and 
robbery, petitioner sought appointment of counsel for 
purpose of obtaining forensic deoxyribonucleic acid 
(DNA) testing as to his conviction of attempted 
murdor. The Superior Court, Ventura County, No. 
CR.45855-A, .Arturo Gutierrez, I., denied requesl 
Petitioner sought writ of inandate. 

HoldJng: ·Treating . petition as one for ·habeas 
corpus, the Court of Appea.1, ~ J., held that trial 
court had no discretion to deny indigent defendant's 
request for counsel. 
Petition granted. 

West Hea.dnotes 

I!l Habeas Corpus <C=Js23 · 
l 97k823 Most Cited Cases 
In habeas corpus proceeding to determine whether 
petitioner was entitled to appointment of counsel for 
purpose of obtaining forensic deoxyribonucleic acid 
{DNA) testing as to his conviction of attempted 
murdor, the Court of Appeal · would take judicial 
i;iot!ce of the record and opinion filed in appeal and of 
the superior court file. West's Ami.Cal.Byid,Code § 
~~;West's Ann.Cal.Penal Code§ 1405. 

ill. Criminal Law t€:=>1s~O 
110k1590 Most Cited Cases 

ill Criminal Law ~1602 
110k1602 Most Cited Cases 
Under statute allowing persons convicted of felonies 

· to move for forensic deoxyribonucleic acid (DNA) 
testing, trial court had no discretion to deny request 

. of indigent petitioner, convicted of attempted murder, 
for appointment of counsel for purpose of obtaining 
DNA testing, where petitioner's request included 
required information and counsel had not previously 
been 
appointed for obtaining testing. ~ 
Ann.Cal.Penal Code § 1405. 

' , .. ·[• 

. . 
s~e 1 ~t~tj ~ @~~~in: . 971,' cri&Ji!~l J;c/iV' (Sa eel 
wop>)~odudtiofl lo Q·lminalPtoqe«ute,' { 53~ .. · 

IJJ~~ti.ites .~1R{c1) '' ·. '· · 
36lkl81(1) ~ci~ C?i#}d Cases . _ . .-i : 

ill st~~te~ ¢918.4, ... 
36lkl84 Most Cited Cases .. , . . 
Jn COJ:!Struii)g, a sm.):l!,tory amend~BT\t, the court's role 
is ;to ascertitjn. .the ~gial@JIB's inteii.t. sQ . as to 
effectuate tll!; p~08e.ofthe law; . . . . . ' 

141 su;t~~s·~~;s · , 
36lkl88 MrlstGited Gases . _ 
In, determining legis,lative intent; the ·court. begins 
with· the ·language :ofcthe:¢atute itsel.£;· that.is; itiooks 
first to··the•words the<Liigislature tised; ·giving;them 
their usual arid ordlliiiry meaning; · · , , . 

... , . -: ~ J" ··- • ·~~· ~·· • ; 

J..~tstatiltes €=?1ss. ' 
361k18B:&t6srrnt:ed·Ce.Ses 

·'· 
.. 

. . ,, . ~. ,. ..... ~f-'\ .,., . '. 

. r:' 
__ ,.· 

lfil.'s'.f&tllteS'.~212.1 , ,. · · 
36tli2J2.17 Malit e!ted\Jaaes · · - ·.• .. 
If thefe'w~iio···i&l'iigllity iii'.the·-lailgU8ge of a. mtute; . 
the 'LegiSlil:fililtl'.'m· presii:iii'Ba1 to l:Ui:ve r iriijarit' ·what'it 
·eirld/'liild th~p!ahi m'eaiiib.g of the lap.guige'S°overnri. 

'\· _:;·· . I . ·:t.'! ."~("'· 

lfilStatutes ~183 
361k11iHWi\'si c1t~li ciisi:s 
- ; - ' 1 ·.•.-.:~: :;·~· .t.r .. ·,•·;ill ... :·~. ,'''.. .. '. : :. ;:t .. 

:' .. " •,':"·~:_.'.·;~i"":;'. ,I ., 

· ill-S,~~WW!nv•'l':o~p,3 "'.· , " .c: ... 
361k21J.'.3Most.CitedCiises .... ,~,, . •o; •. . 

~,aefu@.D,l,~'iJ~~!il~#v~.fiiie~~'\:~~.~Jl.)'.PCl!l!l.i\ier 
biJl. ~)(~.~.~., ll1i6l'~ec.\. bb' th~, staff' pf le~l~tj.ve 
corn,mittees., :· .. ' i · ... . .. 

·iai.sta.t~t~~.¢#,faj 7,3 . '. '· ., . , · ... ; .. 
. 36lk217.3 Most Cited Cases . 

In determining legislative intent of a Bt!+j;µte; courts 
may consider a senate floor analysis. 
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.34 Cal.Rptr.3d 802 · · · Page 2 
p3 Cal.App.4th3l6,.34 Cal.Rptr.3d 802; 05 Cal. Daily Op. Serv. 8939, 2.005.Daily Jouqial D.A.& 12,193 

·(Cite as: 133 Cal.App.4th 316, 34 Cal.Rptr.3d 802) . 

. **893 · ~~lj\, Califoi:i;lla Appellate Project, unti~ 
appq!ntment by the Cou,rt q(.Appeal, Jonathan B. 
Steine( anQ., Richard B. Lennon. Los Ang1:1les,. for 

,Petitipner, ·' · ,,, , 
.... •·. . .. ,,. " ...... , 

: .Gregory o: Totten. Distri!;t . Attomey, County pf 
Ventura 11114 Michael D. Schwartz. Senior Deputy 
P.istrict Attorney; !or Respondent .. 

' f· ' .···- . ).'~· . 

.. 
Petitioner, Todd Lee Kinnamon, seeks the 
appoin~e,n~~of~pouns~ for tbe .. purpose qf.obtaining. 
fo.l'f@Sic d\loicyribpnucjeic acid (])NA} testj,ng ~ .. io 
his 9pnvir;:tiQ!l;Of·a~pted murder;• .,Petition~ relies 
on.Bena! .Code section -1405 . .HNlJ W,e .ll!;pept ~ 
concesajoi;i;by the)3ll!irict;Attotney of·the _.c;:ountY of 
V~wra that petition~ is e~titled to the l'l)lief sought 
~. th~\:J>etition. ... 

m:fL A11. statutory r~ferenc~ ·~~ to ·the 
. Penal Cod.!?:~ess {)thern16e stated. . · · 

~ ,·. '·\"~ .;_nt .• • L:~ .. ~ ~,:::,· . .~.y.-_1:>' ''• - ., 
. '>'.t· Factll!IJ a.r!t!:f.rec;.~duraUJap{wQU11q ,,, · 

4ttcir·:~;;·<:Plffi,.~~;;;:P~1'i1Jn.er .. w~- ~!JnYi9~<t ·.of 
attemJ?!¢;;mlJ:!:'~r (~.'§, 1.1187 ,··fW.bd1 '(llo);/~64),_ ill.:~. 
:de~!),.fesiP,1111ti11L 1'9PP~. (§,.§ . 2.H; .. 2~:z;R;1 Bu!:jd..· . 
. (11)), ~i;~vi!lgfl~~~·prop~ rn •.496, subcj., (a)); g.n~ . 
-gi:l!ll.q ;h,~_ft,of.a;f~~ (§ · 487, ~d .. (d):};:The ttjal ·.·· 
cpl!rt-;found ttufl~egations t!iat;Kinrla_w9n:.-. (1) .nag· 

.P-efP.9Iaj!Y J:1aed.11- deadly ;or ·~rotis·:w~.O.!l,1(11 
· laiif~))n:tbe CQ~~ion gf tQe' attempted;~d~·and .. 
. !O,bbecy.{§ ,;120:2.!Z,, subcV (b)); ,,·:(2);•hlid personally 
1¢),icted·great 1Jodijy mjucy.Jn .. tb_e r.iolll!zjssio~: of the . 
.a~empted· murder-.(§.· .1go~2:7); .,(3) hlid bel!Jl 
previDU)lly,; qo~vjcted. ,, .()f,•c.tWP/ serious · . or· . vj,qJ~t · 
felollie~ ,within .th~ . .m~;rof.;Clilifomili's "[liree · 

. Strik!l~ I,,,aw,";(§ ;§ ,6670 subdet(b~-;(i), · H70. l2);'. .. R.¥d 
(4) 1h.ii.d,beeli•p_revig].!llly;tconviqted ·of·,two .serious.:· 
feloµies: · within-;, the" .. ~g .:,.of '. sei;:jion, ·. 6~71 · 
subdivision (a}, ·: **.804 •Petitl<ineJ: .was sentelii:ed to 
prison.for.8l·years.to,li:fe,. .. '. . ":'! ·. : ,..... · , 

• • "J. •;. '•o' .• .·~ lo J " 1
" I~ 

illPetitioner·appealed .. In ·Bil, impublish~d".opini\in 

.~:·~~~M;a~~i;~\¥~:~~:;!~~~e~· 
impciile; coll!lliQutive prison:terms\for 1Qe atfi,n;ipt.lld 
.murdc:ir,and.robbery .. 1We.renw.ided t4e•lll!ltte~w1fith 
-direr;:tj.ons .that· ijle • triAI coiirJ: ~ercise,,il!! .• diseretion 
whether· to ilµpose concilrreJ;(! ;bi"· 'CC>nsti:C:uti ve , termil' 
for these .offenses; In.all other4·el!Pects;;,thejudgip.ent 
was affuriied. (P.eople v:Kinnam_r;m. E!l34227r,(filed 
5-11-2000),•1 opinion.: :by: J>~en; .. ,.J:,1 · ,Gilbert;•::F;,J., 
'iegan;. J. concuajng.) :J:ENfil· On reiijB.Ild; the trial 
court reirilposed the original sentence: tt ordered .that 

the terms for attempt_ed D;llll'der and ~bb~ry be aerv13d 
c~nse.cutively; · -· ·'' · . 

-,·: • . t. . . '.1 .:<.~ - • . . 

FN2,. ~ant to. Eyidence Code>.siictlons 
m. s\l];)divisiop (d), 'and 452, 

0

81,lbd,iv.ision 
(a), we ~e jUdicial i;iotice of the T~co~d,on 
appeal ~~ ,9pinion fil~d in ~.l35227 ... We 
also take judicial noti,ce of the superior cqurt 
file (CR458.55A). , 

.~.April 2005 petiyoner fiJe4~1!: reQ_ue~~ ·.ill tli~ ti;ial 
coti!1 for the appoil1,ti;c.ent· P.f.oounsel ito prepare a 
motiqn for DNA testing p~.tto section 1405, In 
the· reque~. petiH_oi;er stat54 that he w,as; not the 
perpetl'!!,tor qfthe atte~pted.1132.P:~er,;thatD~A 
testjiJ,g :is ,re1evant)o his ass~on of i@oce.nce1<;!llld 
that:.Q.1>µnselhad not ·P!'tWiouiily been appqi,nted ·.under 
sectiond405:· · · : . .,,. · . . 
,f .,·-•·- .:~·- ·j, r,' ·'• .'.1~1._1:: 1 

The .. trial court deajeQ.. ·the. motiondn 11 mil,lute ,order 
witb,qm settiilg fgrjh . azj.y reason .for the.idenial. · · 
PetitioX1~1th.6B ,filed 11 petition ·for !\ wtjt C>f ~date) 
il;t t!iis c91~r.·Petitioner a)lege.\i that,IJNA testing Wll.S · 
nell!lJW~-to pro:ve thf\!: his .. codefendimt, Starla B$lr, 

. hacj:comwitted,$e·11.ttempted.iµurdev: , .. 

w6!:tr~a~'·'- ~etitl~·: µ ~ll.·: petition' for·~ ~t· ... qf. > 
ha!leas C:91P.U8·· We. •orcier"9 ·the 'Director of:1,the 
Cii.Iifomia PeP.~~µt1of.,.j:Arredtions .t9 sh()w i;:_ii.µiie · 
wh)l ·2' writ <:1;f hal;>eas O()l;JlUI) should, .notismie . .graiitfng 
th.e re~sted relfof. '" ... • , · 
. ..... 
·, ~- . • .J • 

The D~P,t f.iWm6¥ o.f, tjie .qo)lli.ty'. of. Ventura .. 
responded to,.-th!'.'. i;i.rd~. to: show.: call!le,• · In 'it!! 
~esponse1 the di$'i_of#f.oII!ey s~teQ.: ; "[W]e conce4e 
that..petiti11I1er i,!i .eJi.titled,.fo tll,e relief iiol!ghl ip,.,!1ie 
petition, i.e., appointment of counsel pursuiiii,t .. ;tci · 
Penal Code section 1405, -subdivision (b)(i), to 
prep~ ·a· .. petition··for PN.A,_,te~g,, · (YVe do ~ot 
cone¢~ !hat. petition~ is entitleq to tli:e DNA·te~ ··. 
itself,)1~ ·ri·\' :·-:·~ · ;::~·;~:·· .! -~: • ,...... .·: .n· . ...: 

·:~ ·-·-...... . ~- ···: .··::.-::·.\· ....... -~:!.~).. ~,( .. ::..:"' _,:.'~ .. -<_! • ; 

. The 'IHa/, CqurtJ:)1~ No.t, 'lfiiv.! Di§.~r~fi,on To V,eny 
. '· .,. . .,Petitioijgr'sMotlon f:or.,T/ie .. · 

:. ;• · i4Pp,Qlnh!l~n\;OfQouns.el . . . 
g}.Section 14il'5i8ubdivision (a),;l!howa ·t!ii::filing.of 
a.motion for 'PNA testingiby "[ah;person wlio;;was 
con;.1cted of f!.·felony arid·iJl c~tly servi!J.g:<,\I ~ · 
of. il)).pri.BoriI11;mt;,.'.! ... Section 1405;, ~s otjgiAAJ);y · 
enacte.d in.ZOp0,1.J:1y,· Senate. BiJl-:Ni!\5134~ ,(herei\ft~ 
S~J342), ~.(~l!l,~:fooo._. c, 821, ~· J,-,) The~ aeritfo1i 

. 1405 Je.q~d;,.th6 cciµrt. '.1.tO: appo!At cmµns.el for;.itl]e . 
convicte.d person who 'iirfugs a motion und~ this 
section if that person. is 'indigent." (Id., fonner -subd. 
(c).) ·P.W:suant to this language; ail indigent convicted 
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. . 
person arguably was not entitled to the appbintihent 
of counsel until after the filing of a motion for DNA 
testing. In the motion the convicted person must/ 
inte~ 'alia; ~{e]xplajn,.'in light of-ii.l)._ the evidence, how 
thti :reqrieste~ 'DNA testing '\Vo.ulcfreilie ·a re'liBonable 
probaojlitf -~lit the 2orivii:ited person's verdict or 
sentence would' be more"'fiivcirablii if the results 'of 
Dl'fA testing 'Juid 'beeii'' available at· the time of. 
conviction." (Id., subd. (c)(I)(BY:) 

Sectioii 1405 was· aniencied in· 2001 by ·Senate Bill 
No: 83:'Qlereafter SB 83), (Stil.ta.2001; c. 943, U.) 
Purstitilit0 fiS'..the ·amendment; Ii.ff •'indigent conVicted 
person *~805 ·rieed not file e. motio1i'for ONA testing 
to ·be entitled lto«tb.e'iiPP'omtiiient of oounseL AiJ *321 · 
ani.r:in'.ded; ' 'secti~n'A 405 ' j>ro~ides: '" 11iui /indigent 
convicted p'er'Boir m.iiy°&qifusfiippoinfiiiililt of·cciunst\l · 
to prepare a motion under this section by,sehdiriifa· 
written request to the _col!11. The request shall includ_e 
t111q:iersoii'if statement''thlit he or :9fili· waif riot tll.e 
pmpe1rit6r:of tl:ie Crime·'iiiid 'tliii.t DNA ·teatiiig.,,iii · 
releviii'it·:to ·his' or hOr·liiisemoii. of:.lnnoCimcei'<"TJie 

. request0e:tso ·'ehiill iiiC1tide•tile}iersoii.18'iltat5Iifont-lis fo 
whbtlief ·he or·' slie IireV:ioUB!y~ has •{lfiid ·. c"o\irisel · 
appointed under -this 'iiectioii::" .,..(!di;'· Sul::id:1(b Kl)'.)i··If · 
the cqUrt finds that ( 1) the person is indigent, (2) the 
request•,inolUdes '.the;creqtiired;i:Wfor:iliii:tioii; · il.iid • (3) ··.· 
coimllel;•~'nlit 'previoiiiiif''beeri' iippoiliJed tiiider ·· 
sectiOil.\1.405; tlian··~the coUft"Bhall'Kppb,ltjt•cbiii:isdi.lth 
in\iesti.gaf!l' :·Bild; ':'if ·appropriate, .. !O"lile :·a.· m0tioti'' for· · 
DNA testirig under this section and to represent the · 
person solely for the purpose of obtaining DNA 
testing. arider. :thiB ·sectioh." (Id.\. iiuott (b)(3)(A.);) · if 
counsel has •prevfotislyi 'beeii appointed, "thii ooi.ift 
m.iiy, · in its cJiscretioll;'~ •agaur appoint:coiliisel ·rot the 
plirposii'' ci:fo o btiiliiing DNA ''\testing. "~· '(id., sulid. 
(b)~3)(B).) ·. - . " : , ' ' .. 

·- -· . :·.{;;"" ... 
f3lf4ll51 · Ill.· constriilng ·the· 2001 amendment of 
section 11465; "[ojur role' .. ; iS 'tii·''ascertain:· :the 
Legislature's intent so as to effectuate the·purpdse'of 
the law." {hi re Reeves (2005) 35 Ce.I.4th 765 .. 770. 
28 ··QaLRDtri3'd. 4r . f lO'P .aa'· Hits.) - "bl' detefuiliii.ng 
such intent, we'begm With .the l~ge of the statute 
itself [Citation.] Tjiafis';'we~ltiok';ir,st to the words . 
the · Ilegi!ilil.ture ·used, giving' ·th~~ndiliait tiiniill iuid 
ordini\i'Y · meafilrig.\\.[Citil.tioii.}', ·'I{ .there ·is·" no 
ambiguify in the -laiigiie.ge ·of the statute, "thei:Ftlie 
·Lligiiilattire'ili' preslmi.ed·'iiHlilve mee.i:it'·what. it: said; 
alld.':i:lie .pliifu. nill'iiiiliig'•Qf the iilligiie.ge gOVerils:" I 

[qitittiop,;]" · r.Peop!e. :v'. Suplilior:·:!CO-iirt. • (ZabiutliO! 
(2'000).2$ Oe.L4tll'183; l92 .. ·96'C!iDRDti',2d 463; 999 

. P.2d''686;) ' .. ·, ... ' . ".! . ,;. : I :. ,, .<•, ,,. 

The·: · 1ang\Iage of · tlie 200 i amendment is 

~biguouil. The court miist appoint counsel for an 
indig~ .convicted: persciri if the pemoii'il reqtie~ 
includes'· the required informatio~ provided that 
counsel bas not previously been appomted ·f~r the 

. ptil:pose of obtaining DNA .testing. The required 
' information does not inii!Ude a' theoretical or factual 
iihowllig tif the · r~!e'{Bhce of·>DNA .: testing'. ·A 
statement that DNA teStirig is 'relevant:Sliffi.ces. Th'.e 
appoin1ment of . collilBe! is discretionary only if 
counsel has been preV:i9usly appointed Under sectibri 
1405. . 

ID However, "i~ is ·settled tlie.t· the'·lahgUii.ge: O:f 'Ii 
statute..i!hoiilu not be' given ·ii· literjtl pielililri:g ·if'd6irig 
so 'woiild resUit in e.bBtird oonifeqilenoes that tlie ' 
Legis~e'did nofhiteiid: ,Tei tJiµi exteii~ therefclte, 
inteiit pre'viills'over·theletter· bf:tlie"lilw iiiid·'tlle hitter 
will' be' r~ad in ancofiiillioe With>the spirit cif'"the 
enactment. [Citation.]" (In re Michele D."?2002) 29 
Cal.4th 600. 606. 128 Cal,Rntr,2d 92, 59 P,3d 164.) 

·. . ' - ,"'~. ·: :.::~~r , -; .... {'1 • 

I1l *322 · Iii'iiefumiinfug_Jegi!lla:tive i:Iiteiit, wo may 
consider bill analyses prepared by the staff of 
legislative·commiite:es:''f.Pei@ie v,,,Brinsori < 1998) 18 
Cal14tli'.'M·'~34('fn;:6. ·:f4·!t!lal.R£fo2d 294i-954'·'Piid 
~·.Af'i:iinalysis of SB s3·by'. ·~,Biiifi'·oftne':B1inlite
ooirlnli#ee iori Plil;>!ic slif efy ·~tll.Tus: - ~·The i>iJrPose of 
this , bi,lf is : to · allow".'£'&· tllii' 'awoiiitDieiit 10Nio1ii1Ei61 
prior' to · ~ ·ti!llfgi•of'.::e;; iiilitionctfcir. poBf"cii'D.ViCtion 
DNA · tea'tiii.J!;;i1'!"''(sefu". eoilli,,.:on'.<"Pub1io''~lifet}';. 
Amilysi.S"cif.<Seli. ·~i!hN 6 .. 83t:(z001-2002 ·Reg;• lSess:) 
as · ameiided·' Mat:li''200 l," p; · ·"1 ~ '. 'I'he •bi!Jili1iliiirsis , 
observes:.' ~When SB: 1342'·.:!. · wasJnegotlate:d·"and 
the1i' · pasiiBlV"tlle ·LilgiS)Atute ·hist year ·thei,1i· were 
·discu8sions' about miildi\g" slire' thiit ' tlie '":Pebple ' 

. bringing the motion hllii ·coilnsel ·even· if'tli'W were 
iridig'liii.t. "The.t'bill pro\iifled·1hat ooUiiSel 'shoiild be 
e.ppointe& · ilrer · the.i **8.06·. ·piiliiiil). !had '•·brought 0 a:· 
m.Otion. · wha't:;be:s·:becomei · apparent,Silice th'e :oilJ 
took effect-"on JllnlillrYWl~:-200l!'~is :that' it. woiil'd':Obe 
more :efficient and· eii.Uitable •t'ii•ippoint 'coimilel iit an 
.earlier point in the process smi:iHnany inrilates''do not 
have the ability to adequately file motions .. :. ['J ] ..... 
'l'IH This .liill'cwill: provide for the appoilitriielit of -
c01mifel before dufhig ·\\Jld ·aftij·the motW'n i8 :fili!d'so. 
that'l·viilid . cl.'iiim'it':iate:'not 'iiimi:Jissed",becliu8e.'"· an 
ilidig'¢lit' peraonidia ·;not hav5 the" abilitY·' to~'lile' a 
proper"lliotioib' ··Tliia "sb6itl'd. alllo':help -reduce ·!he 
ctii.frra•tirile becailiie it is· iesslikely thiit iiiccimplete ·or 
frivolous' 'mcltions will·'bfi. filed.0 (Id., at pJL 3~5;) 
The :B.ita.Iy~isdiotes that ihe: author of.ithe ;bil!"Stated:.' 
·"[B]arlf ;:,ilpp'oihtllient-'' cif coUlllieI: ·Will' '''.h:elp ,to 
strea.riillile'llie proces!Hnd ensure ·that frivcilOus or ill
ptepared requests for ·'.D~A ~eating: do, not clog the 
coiirts llli.drch-e.m -precious resbmces. Thisibill makes 
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. p)e~ that couns~l shall be provi9,ed f<;ir : indig_ent 
.. :in,mate~,.to investigate and prep.ar.l':·the motion, and 

litig11te the mo.tio11.to comp)etion.",-(ld., atp. 3,) .. ·.' 
! •· 1,J, ' • 

The , l:iill analysis ~hows thaLthe appi:Qpriateness of 
filing a motion . for DNA testjng ''is not. to b.e 
determined·when an iruruite requests the appointment 
of counsel1to prep~_suc4. a ~gtion. . ::f:~e J;.egisl.f<ture 
in\e!l,ded that. this detenil,ination shpul~ :ha ma411 by 
counsel af\~~'!lll. investigatjon. . Th~. 2QOI El,Inendm!'lJlt 
-provides ... \!lat "th11 pour:t. ~shall appoint c;ounsel , to 

. ;µyestiga1!1 lllld, :if appr.r:Jpr/flle, to file,._a.i;i.otjQµ for 
J:)Nf;\., testing., .... " {§ •. 1405, subd. (b)C3)(B), i@ics 
adii~d,J. TlieLegislature,ll]lticip~ed thii!;•by requiring 
$(:! app9_~tment c;if: ¥Ql,U18ei b~fore tli~ filing of:-t).le 

· mc;itiq~ '.it· woul<;i.' .h
1
c;fiL '~~ th!if ~roptjf!te 

motion:s·.would not be :filed; . ···' .,:• .. ,;·····:, . ' .-::·'• 

-.00 ;r,n de~g -lllgislatjve intent, we may. als_o 
oonsiq~ a_,seDJite ,f!ciQr.Jmaly~js.. (Jey11e..y, ,Syperior 
Court (2005). 35 .. Cal.4th 93$,- 948. 28. Cal.Rntr.3d 

, 685,-1 ll ll.3d 954d ;A senate floor analY~ie. of SB,.83 
sl!ltes .~~it ''[.rlequire~ th11 9pl.µ't,;tQ ·11.PPOint~~el 
to. inv~gate-. ai:!4.' if. ll,pprcipria~. fil11 a_ moµon Jor 
i:>PBl•C()~y:iotion DNA testing if th!l-convict¢,.p~gn 
~ .. ~-~gllll,t, -. ,the ·req1,1est co~.,>th~ .. -~~¢ 
i¢'onIU!ti1.1;i, a.Il;d counzi_aj. .• ~ nof. -bC1en ;prevfo!l!!lY 
*}.23 appointed. The.f!ppOinlm\filt is .. qis~#onery.if 
counsel-,has becrn Pfl!viously appointed." (Sen.·Rilles 

. Qc>w,.HOf:t:·•of Sen;-Floor Analyse~, Analysis .oN!en. 
. Bi)!. NI.Ii $3-{2001.200.2 ~g. Sess.) ll!!;~n~.ed $q>t 

1(2.i,.2.9.Qt,- p. 3,) ,1:r:he senate·floo~,enajysi!i ~h\>:IYB Aiat 
the.·.·L.~gisla;tw.'_e1 • intLl@e~ .th!J.t the . appoip.tment , of 
counsel be mandatory if an indigent convipwd 
person's request contains the required informition 

. and_qo~!ll,.has not•b.een pre.viousJy,appqinte4.under 
aection.11405. In-such circumstangi:s, tQ.~· i~.no 

. , discretion .,to be. exetcised.·, · . · · · :iq 
· ·' ~;: · ~ . ~,. '. i; Ir~ ·, , · 

ThlJ!I, the •legislative intent COll!Pl.lrtB .with the plain 
meaning .of the limS11age of the. 2001 amendment ·<;if 
section 1405. Accordfugly, itwou!.d, be inf!.pproprill,te_ 
for•this . nourt. to: add .. Jangµage ; giving jhe trial court 

. disc;'~Ql:i: ~.4enx an.j11digei:tt ~~rson's_r~quest,for,!he 
appoiritment gfciounseL"".1!,~;tQ.ti}:~q~stpqnll1!M tjle 
required infpnnatiol). · e.p,Q'.·;•co~~l-· has ,•·IJ.Ot been 
previ9usly appointed under section 1405. As we 
noted in People v .. Buena ¥'1StwMines. 111c. ( 1996) 48 
Ca!;AonAth-· 1030 . .J 034;,:.56 Oal.Rptr.2il'·2L J'!Fhis 
court is loathe to construe a .. statute whi_ch ,.has,:the . 

. effect of;ladding'• o.r 'subtracting'-lfingu.~ge;:(Citation.] 
.-. . , We , are co@pelle~ ~o add . Jmigua'ge "only in 
extreme.··cll!les where;. as a •. matter._ of.Jaw, we -are · 
convinced that the Legis)ature, through inadyep:ence, 
failed to,· utilize .. the word' or worclB--whlch- give 

purpose to its pronounce~ents . .[Citati()n.]'\ . 

. P~~~oµ~s .. ~qU()?t for :the Jippoill~~t of c9unsel 
!11et #ie:statu,.W,ry .criteria mandating that llIB.: request 
be gi:anted. It is *"'807 undisputeq. tha~. petitioner is 
indi~nt . lb. the request he alleged that he -:w.as not the 
P~()~I!IJor of the attempted. m.urder llJld that DNA 
testiP,.g. is.r!'levant to hiB f!Ssertion of innocence. -He 
a!sr;i · alleged that _c;oµnael. had not been previously 
appointed, llil,qer section 1405.;, 91!! · review.,:<>f the 
!IU.P!ll'ior_,cc?µrt fi,!i,i sµppor!s this.a!leg~tioll, Pursuant 
to .the. letter of.·section 1405 •. the trial court,,did not 
~v!l diseretio~ to deny petitii:ine!'s requesi.for the 
appointment of counsel solely for the purpo~es of 
section 1405. 

. ' . ' . • , • ::: ,· - ·:ff l ! ... ; 

. . · . . ,. ,. A _Suggestion to the ~!ature . 
Case~, .art! .JegioI\j#ldicati.IJ.g that the courts d_o ·not 

judge the:;wisdom tjf !\..statute., . Tha,.t, howevei:, does 
not m~ that;.w~ Bl;'ll witqpµt p()werJo1s~ggest tq the 
Legislature,_, iD, a,.n attempt: to; remefiy. a perc;i,iiyed 

:probleJlli that .the sweep· ofits lw;guage, i~. tooJ?i;i:,i!J.d. 
(.S!;lii Merttplal) .[M. - Co. Yi · Woollum .. (1975) 52 
Ca1.Ann.3d .167, .176.-. 123 ,Ce.\.Rptr;,613: d B_!'e fil.so 

. Dabney v,1 Dabney C2002) ~104.Cal.,t\i!f4th"fz!tas·s. 
127 Cal1Rptr ;2d 917, cop.currii;i,g : opiiiion , qf :Jesi!IJ., 
I,; , Wi~~iMRD:u.aI·,.on Appella,te Co~ .opinioDB 
n977) §. 8&,;ppi;'l,69"162:) By re~on-.of th!' 2001 
~i;in4tn~tr()f §eotion 1405;,each·and, .every P.~r;>p. 

.. inc~ted· ~i·;··~*'1te pri~on ... is. entitl!ld. to. the 
.· app0intmen! oJ~~ coµnael ifh~ pr she just~ a 
req\)est ak:\ii to. -th~ OIJ.e. ,~d. by .petiti_()ner J111re!n. 
(S~ Appeli~ A,) ·!I'lie prisq~er's offe!J.!i9 needJ11ive . 
nothing,tp :dr;>', with .blood,. hair; o:i: .t)l.e .Ii.Jal •. For 

. example, a recidivist. fm:get iii -sta,t~_, ~on i~ . now 
entitled,o!Q. the appoiJ:i~t of coµnsel ifhe o,r. she 
requ~ts the appi)jp,.~nt of !;\()~!l.l lli. a manner,,l!kJn 
to the,petitio~s request The lllX sta.~tqry.~<!-m:d 
will result in a wasteful expenditure_ of time ·and 
money .,,where· appoiil,ted counsel . does not :file· a 
_motion-because.it is not,~_f!.ppropriate."· . "; · .. ,,~ .. 

·: · ·:··!'j;J__.. ... ,,. :· ·· · _,r .-:. : :.t .. -..... 

· 'The factii. of the his tan\, case have. at 'least somethii:ig 
·to .do with blood ~!though 'We. ha'l'.e no ·iciea.j~)1ow 
t!¥s ~¥:,a!cl ,p~titj_o,?~·;; 2~,c;JJ!F. p~e,vt~~:._!)jlinion in 
th!l, app_~al .. from .,tjie _judg;llent of;1\:0J1'yiction, we 
~4 the faPW:~fql,fo)Ns:. : ":-. · . , ... 

,)'In, -January 1999, ·Kinna,m()J,l ~µd ._biB frien4 Starla 
Bake~, w1mt to an offic!l.:;in .. Y!l!ltur~· . WlJlle 
Kinnamon was, inside,•·-Baker stole a car .. When 
kinnan:i.on. came out,of the· offi~e, hi;i_,,got into. the 
stolen cat" and_-. cfyov!l-.. off ·with Bale~· Later, 
Kinn?tilll;iA placed faj.p!l .liC:~e .pla~es"on the~stolen · 
car.- Iii Fepr~ 4:;J9.99. .. :£Gm.il\~Dn an<;!,. Bak,er 

. droye to:.the hmµe, .of.Michael Steven. -Kinnamon 

©. 2006-ThomsonfWest. No.<:;laim to Orig. U.S. Govt. Works. 

461 



3l4 Cal.Rptr.Jd 802 " · :Page s 
133 Cal.App.4th 316, 34 Cal.Rptr.3d !ici2, 05 Cai. Daily Op. Seiv. 8939; 2005 Dilily.-ibuina.! D.AlR.:12,193 .• 
(Cite as: 133 Cal.App.4th 316, 34 CaLRptr.3d 802~ . . ' . ·'' ·• · ' . • • 

wanted to.gehnoney from• Steven's wife and· also 
. knew that Steven kept guns in a safe in the house. 
· When 'Micbael''Steveri' tb!CI Kiiliiil.rifon IU.l.d Baker 

that hls Wife 'WaS iiorhoni#, .. Kinriiiri)'.dn•demandBd 
that StevBn open hi.f·aare:' Steven refuiell.'• ai'ii:!. 
Kiriniilni:in phyafoai!y'ratta:cked 1iim, · Durliig 'their 
fight, Klluianlci1f 'coii.tiliued t0 · dem.a:nd that. Steven 
open· the safe; . Af thi:niame time; 'Swr grilbbBi:! 

·items' of pl'oj:iBtty whiCh\vere in the lioitse}' Theri, 
Kirinambri. stiil:ibed Steven With•a knife .lli.n'.e· tiiiiea. 
sfoven.collep_ii&icafi:er ~'ita~bmg; Biili'l<inriailion 
ran:.'otif'Of·th!{hotise. Thinkirig··st~ven ·was· dead, 

··Kiifoiimoii rerurned: tci .lhB hoi.ise lint!:" stole more 
property." :r· .- .,., •. ' ..•. .,,-·· 

Our first opinion did not recire, but the record shows: 
(1) the vidilii;·MichaeL Steven; 'positi:vely identified 
petiti.olicii a8 th6 · oti.l~>-ipei:.son·.who' h~:thattar::JC¢d mid 
sta"bbed hh:i:if (2): Stiirla>Baker .te8tifietUh!f'8li~.nad 
me'd to' smil'pel:itioner from!~ilib~ing Steven Ii.rid ''got 
cUt:m.the .procelf6!1 ~ ·. (3) petiti6her:told ·the'p·o1foe<~at 
s.tev# hlul Btil.bl:ie\iBaker iiftlie ::w; and (4~ iiftcir· 
ad.vfBBi:Ji,ent jmd,W.l~ve,r of ~,pon(titiitigmil' i').glits . 

'(Mitan:da w-91r.iioilti ·(r9g~"3e4·:u.s;'J4ai;vs6 · s·:Gt. 
1602i'.f·6:h!Bd&d.~'69'4:) · P'lfiti'&i'" ... tfud~thiif,'he 
en.tel'&trStevi\n'~ bous~Hi:dake hiS: · 'ifhi{i•it~!Diiae . 
**BOiFiµm:~mad: wheli'il;te:l[Su\vehj:~6tilllb·&{'i!k old 
-1a£iy-,![Baker]C'iild• Ile': siiilfi'i'd"killofilriii'agliiii/ ·:mi" 
rstevenJ.~ilfl~~ived:·ro''idi~J~L!: m'Niii.W}~f'tliesedaots, · 
even:•·l.f,a"bloon··aefup!e•wete .. oolleoteti'and•ptesewed 
· andc1:ied'tti ,s,w1a:-Bilif ··&y:oo.#·UStmg;i'hoW wall.Id, · 
thli :wsHeswtli 'traiB~ .. t 1iea.Boii.iible ·probahility.tliiit;'in 
lighfo of itIPtlie '' eVi.aence; :' {petiti.oner'sr· viirdicn'r·Cir 
sentence' woWd ·have' b'een mtire''fiiforiible. ifl.fue 
reshlts of:Jl>lif:A;.telitilig h.a:d!·been· aviiilable at. the".tiri:l.e 
ofconvioti'ori''·? ·(§·1 •l40S;.1iitibd:' m<r5),)' 'Bliluia on-the 
restimoliy of BakefHilid petitioner/one ~wo'Ul.d 'have 

· ei}5ected:to :find Bilkerts blooa'at.t!ie·crifue.aii!nie,. • ·• · 
· ;:: ·:·_.~1>::i . .,,, : . ..: . >~tf' '".~r.1.;·;, ·~ · .: _,_:·_, ... · 

*325 We hlive ·elliborated oii our prior··'opinion• •lo 
illustrate that the iliatiirit request iS the.·irtil.rtfofll 1\Wild 
goose chase" that will, in all probability, lead to 
e.bsahitelynothingi·'•Iii ,Bir.otlier·coniext. we'11ave siii.d: 
"Sariiewiiilre· along the''lliie;• •litl.gatiori" n:illiit •cease." .· 
(bi 1'e WfamagetOf 0-0ok 0992) 2 cGiibP./.ppt4tb. l 606; 
t 6 I:3.':3iiaaLR.Otr.2d'-9ush ~ Peilii.onef's jud~¢ll'is 
long final and there'iB'Ji\bll:;ethiiig .to be'"iiliid for',the 
· sanC.titY ·of :fuial'judgme,n,m: Tile Ste:fe of·Galiforhla. 
ha~' ·a. "powenu1·::mferest in· the fimilitY'"of.:its 
judgments.: · Thi.8 . i.rl.t~r:6iit ··is '>piu'ticu!arly s1ioii'g .in 
ci.i.mfual 'cailea{'for .-~(w]ithout finality, the ofuiilii.al 
!aw . .ds deprlveci''oi-miioh of'.its deterrent ·effect.' · 
[Citliti6ns·:]"'~'•(Jii •re Ha@. C!993) '5'tCa1:4fu,.&13; 831. 
n·.cal.Rpt:t:2a 373[ 8$5ip,2\1 39l.\~.',In light of the 
deference' owed to flli'lil.' 5iill.gmentli;· at the vecy least 

pfisoneni1ahould be required· to n:ilike Bonijj'iShowmg 
that: 'l3>NA eVidence ·· Would tiliae · a ·· reasoiia'l>le 
probability of more'•favorable ti'eiitmeii.t iii' the·:ifria1 
court before counsel is appointed. This is the. original 
putjfoi1::of silOtion·· '11105 before SetiiitB Bill·' 83' 'was 
enacted ii12001.. (See/ante, p. 804.). · 

• . ·.' '.: ' ", ... _ : . . .. ~. ;- • '. • ~ ! .. 

'The ., Lei?;iBliil:Ui:e . hii.8 apparently made . ii'• value 
judgment·' ~t' }>risori~rs ·such cias• petiti6nei slioi.ild 
hil.viS·•:-coiinilel '·' lippoinred •·•t6·· i.n:vtiiltigate iiila,, ··if 
appi'oPriate; filir·a mbtion·';fot DNA tl\rSti!ig\"··The 
Legislatiife has giv~n aueli;priionets more·nghts than 
. ii :person':fi..li.n:g'a .petition· for extraordinary 'reliet wlio 
is. riot entitled. to'"appoil:it!d- 'couD!l~J · iis a. iali.tter"'of . 
. tight.· ·(E.g\ Piioplii l!. Shi@rl Jl96'5)1621©11l!2d 226; 
232i'42'<Jhl.Rptt1 t ,1397p,2ii)9°9!l: ·she allio eei.lt;ie'.'y, 
Chayez 243 Cal.App.2d 76iil1i57{52-<'i!JahRiitt'f633;) 
To be sure, there have been· instances wherB DNA 
eyidenee • has ex6nerated:·a· •convi(:te'd 'piisoiiilri··'and 
·thes.etr~!!P~s:·ti&:ve·:beeifisiiiisatioiialiiedin theipteas. 
How~v~) :th~ :vliBi majcirit}li:of prls~Br'il'·l\fe·,.m: :fact 
gufifY'· ana•··"hiive been·'· convieteci>BiicL ~~ntiih'bM 
coi:iSWteilt;Withthe' full plil:ioplyof'1iioruititlit!&ii.fil •and 
stafiitOi:y slifegu&rds: · 'Such' piiiio!W1's. 'iilive .~ one 
tta'1iiti6niil':'•iippeal>as •a;•iris.tter of right~ li.nd•"an 

·'ililfe1Wred' ·9.bmty.;ro , file petitions for extm'ordiniTy 
relief; ift'.tlie 'ffiali·and· appe1!ai:e i:JotirtB; :: mi-<Gur>viii'w, 
thes!'1is·aregwird8 are sUfficient ·to fus\ir~ that.0 ii ·ti'iily 
i.nD.~cent~· perlion•t;:is" not ' 0ilitjustly: •convioted"'~or 
seil.~iicea~'··•Iri•the·•riire.~caee:,wJ:ili're:•IDNli\.".'ievidiinbe 
may :tilc:iinerate' a prisonerl,oi''fedu&I; thi'i' prl86h.e'r's 
s~ntence; it is:h.oHoo niuCh tolliBk"iliiit he· or Bll'lriiiike 
some· 'sl:fowmg" tO . that effect;'·befote'·· counsel la 

·'appointed.. /, .... · • :··· · - ,·.: .... , -;.,.,, ·' · ~, .. ' 
· ·-·.\·;_;r:_:c;· ·'··i' ~~ ·1·: ·:·., ,~,·;,::~:-.. ;:·'~!~;!~.: ; ·· 

· Ilfenacting.the,2001 •arii.en:dmerl.t ofSBOtioti::1405itbe 
Legislti.tuie •1appB.rei.i.tlj'ii'uccUbi.betLto th(i,dis!}red.ited 
'ideal of perfectibility' whicli 1s;!tbfi concept-that· With 
tbB expend.iturB of sufficient time, patience, energy, 
and money it is possible eventually.·to ·licbieve·perl'e-ct 
justicif:in.'lill legaf. process~;, ·'!llj,o!i a 'noble ideal: hil.s 
consistently- :spawned" tesµ!ta"'!that."·C$'Jon1y .·be 
des~bed . lie >'pa)i.i:lei;toilia~~" .'in' 1our · Criminal· jliatice 
s}isterli"··•'fln''i'e'<ftiz/t,1N980)'TH20ah'Atmi•3d·J?fl5. 
· s9o;fn:AsAgo CiiliRDti, -'80;>quoti.D.g fromlFleming, 
The PricB ·of.Pert'e~t·Jtisticei'{l97~)'p: 31)'' · ·' ., ·:1 • .. , : • 

'••', ·' °{'L~>•• ' :'.:·.~~~\}'=J.·. ', , .~~·•·•""'''.:~: ~--~·-; . ,·~ ·.~:,··~·1-

. ': ,., . .' • . ·" *3').6'.PiBP¢4itjon 7· · · ·. '· .,, 

Tile p~titi.ol'l.~·for.-;y,riv:orJ~aj:i'ea,g ;coOli.ia· .is .~]lted. 
Tlie •superior ·ctiiltLis directed ·to ,.,<r809 vacatB its 

. cirdet 'denymg.petitioner!s reque~t'for··ihe appointment 
. of cti\ln.Sel· put1foanMo section -1405·. antl•.entifr:•a new· 
order appoitlting'counsel aolely'.for.the'}lurpose of(!) 

· invelii:igating 'the appfoprilitimess of'DNA>.testing as 
to ·p:etltlonerls.Jconvictfon ·of attempte!I• mlirder(. '(2) 
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filing a motion for DNA tes~g . if counsel's 
investigation reveals that such ,testillg''iS appropriate. 
The order to show caus~, ·having eel'Ved its purpose; 

We concur: GUJ3ERT. P.J., and COFFEE. J. 

**810 
is ·discharged. · 

... 

··~·~':) .... 
. ,._. 

.:·· 

: :· --:>,·•.• 

',.,. 

•·, 
.•'• \ } ··' . t~· .,. 

.'::. 

. .· . 
.. ,., 

.. : .. ··' 

' •! 

. ~' ·:' 
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14 Cal.4th 5SO . . . . . . . .... ' . . .. Pag~ 1 
14 Cal.4th 580, 14 Cal.4th 1282D, 927 P 2d 310, 59 Cal.Rptr .2d 200, 96 Cal. Daily Op. Serv. 9329, 96 Diiily .· . 
Journal D.A.R. 15,370 
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. . . a..;:PEOPL~, Plaintiff and Appellant, 
. . . .. :v.,.•.i;• 'I . 

GORDON EUB.ANi.S et al., Defendants and 
Respondents. "' 

[M:11dl~c11tlon [FN"'] of.opilrlon (14 ca1,4~ 580; , 
59 Cal;Rptr;:Zd 2Q0,927·P:24,.,, ·. 

·;;' .310).]. ·i .,. 
:-··. ~i:·J'>·~·::·~ : . ·.:.:·! •"[• . 

'· · · .FNll'·Tliili .modili.oation-Yeqliires movement 
,,. ,of text affecting pages 592-600 of the bound 

vohm11:1 report;" • '•:: .. ..,_ · 
. .- ,· · , •. ~i1_V. ;~ ·:'.'.:·· . .· . 

. No. S049490. ,. · . ., 
·:· ·•r.: 

·' · S1ipr1:1me_.Coim·of California 
..... • 

. . ' Feb 26, ;1997, · 
THE·CO'URT. • . • ; - •, • • ··~.. . ' ~ :: l • 

r .; , :. .;J 1l,I.:.:· ·_, • :'< .:'f_: 

:The oplnion.,!lerein; · fi.letL .J:>ecembBI: 23; .1-996 
appearing at 14 Cal:4th 580; is modified -as .follows: .' 

. . .. ;:1{".r.->1~!1'".•' .r_..f:_:,: •t •Jr.;'.tl .. : :,!·····,:-, .·.· .... ·r-, ... · 
In.footnote 4i·:oii :p@e 59'.2: [typoo· op iii at.:pp, ,.13 "14 ]; 

thli\•last'senteneivoHhe ·second pamgrapli"·beglnning 
~·we:·' expresii'i,n:o -,viewn' Biidi'i!Jiiillii)(i)'lindifr. section 
995.~··iil. deli:lt&Vintitil·~eritiretY;,iii.cliiili its ·place is 
inSertoo 'the,following: ·"we::eiq>ressly res!D'\iifthe · 
·question' whetlilir il.villlability.:~of a I remedy . Wider ' 
se~tiob. .. 995 was affecfed by !lie •e:ddiii.bn 'of.iile.ctidtl 
1'42~, ~d ·thus express:,'Jici ioplnion here reg'arding 
what .. stiin:da.rd would ·gb:Vem moticiilB ·broilght:un:det 
seoMn995.'! .·. · ·, · · . , , · '- ... ·.;.·< .. , . 

. .. ' .. ·' : ·-;. . - .. 

This modification does not affect the judgment.· 

... TIIB PEOPLE, Plaintiff'Sjid Appellant,'-' ... 
v. .. .. 

GORDON EUBANKS et al., Defendants and 
· "•'· .-11ReBPondei:ltsi'' 1; ·::·: 

. . . " " •: ,, ; :Nii, 8049490 •.. 
.. "-:-~· - . . : ·. '., •, ,. '. .~ . I .. : .. . 

. • _,.·I " . ' 

Two me~ 'Wer~ ·charged with •feloilieJ involving !Ii~ 
alleg~d<tliefhof: trade secrets from ·a company. that 
develiipe~ ''':ccimputer 11 programs .. Durilig pretrial 
proc"eediriga, defeiidant8; foamed 'tha:t.: .. tha ccirilpilny 

' ... 

·.i,1.::-,_ ,f~--·. . ., ....• ; : ;,:··. ''· ' '_;;; ..... .. . 
Classified to California Digesfof official Rl:pilr!l! . 

(1,.,fii~i~t. ,#1.~ M~fiP~(~~~l:lf~Ys { :·~7l'.aw~ 
11~, ... P.P.J;i:.e~~fi;9,s!lr,:1119n~,Pisgr_etion.: . .: , , · · 
Ii:i.L . Cf~Jif~~~! .· .alj. llfi~a!. : P.Hl~~.9~ti913ii. · ·ar!l 
cpndllR\~~ ~J.)ie ~\l.,o( t/!!1)'eop,J~, qf..t,Q.e,,,Stil~.e:9f 
Califorma and by thej! aJ+\ijQrify.CG6v. Ccid1:1. § 100, 
subd. (b ~). California law does not iiiitb9nzii private 
pros~e<µtig~, Iiisteacl, the pros~.c_utj,pq,pf~,·~tjxninal 

cci:P:r. c Bancrofi-wirlmey iincl Weiif'GiOiiJ)~199s 
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offenses on behalf . of the People is the sole 
responsibility of the · public prosecutor, who 
ordinarily bas sole discretion to detonnine whom to 
charge, ..yhat charges IR file and pursue, and wbai 
pimishmep{ to seek. No private citizeii, however 
petsbi:iaJly e.ggnev·ed, · ri:iay institute c):il)iinal 
pro_cee(i4ig~' indepciJ?.cfo~tly, and the.' prosecutor's OWn 
discreti6iiis not 'subject t(I judic!EiJ control. at the, 
behes(of persoi,ls other than the accus.\ld. · 

•.• ! >." • 

. ~ Diiitrict .rtnd fyi~dpid Atto~~ya .§ 1...:Rectise.1-
s tatut(jry .. G_rqundB~ . Qpriflicf of-1i:lterest Rendering 
Fa)i'. Tti~! U pli]cely~~N atut:¢ ~J Dtii,ct~alifyiiig Coiltllct,: 
Uri_der' Pen'. Ciide. § 1424; v,rhicb establishes both 

proced uriil anii s'ubstanfive riiqilii-eme'nts. foil'~: m,c>tioil. 
to disqualify, or "recuse," the district attorney, stiCh a 
motion must not be 8\"!lllted µnl,ess th" evidence 
shows the.f a coi1£1icfof irireriist exists iiiiclr iiB wotild 
refii!ei-'it tihlik:~f". tlfa( the' defe~dant wouiif re&~i.;,o B. 

faif'friai~· B' it/~·, f '1424 ~ifows i&ihaiii"ifihe . ·" . y . . . ... ..... ..... . 
canflicfof llitei'eBt .iB so" . 've ils to· mi11d) B. fliir triBl . "'-" . . .. ' . . . _gra . ..... '. .. .. ....... 
wilikely. Th'e Ian · e. of' the stiiutil; estahllii!ilis' a . . . . . .. ., ~g ............. . 
!Wo~parft.~Bt: (l) .iS t)i#re ~:,coDfl\ct o(,~tet'est_an{(i) 
is tli(p_ohfl\~t efo·s.\lv,ere ,il(~o·disiJ.'liaUf'Y the diiitricf 
a!to\P.!li ftbJii actmg. 'Tlili~. ?ll'\ile'. 11, ·~~i@.et eXista 
w~eflever ili,ere is.·~-. re~~i.i!ibl~ possi~WIY · that tjie 
district e.ttome' 's office ma not exetciliii Its ,. .., y . . ,. '" y . .. ...,_ ... ,. ...... 
discretici" ,,. functfon ilhm evenhanded rii&iilii:ii'" the 
confilc't"fiisablili -~on! "if it'· is-~~' '\i"ve as tO''.nhhde~ 
it urllik~i'"'that defdiiaiibt will rece1W~·'fiili treafui6l:it 
duriii~· Ji:•; p6rticiffit Qi' ili~ . crliriiiwl rti&tidiniii; 

. Fliftber, wli~tber. ''the 'rosecutbfi~ -pccinfildt . is 
~eia~#rli6if ~~ actiliii ~t · o~y;~pp~ent, ilie pot~ti.al 

. for pfiljtldice' to the ·aefondhllt~the likelihood that the 
defetidaiii'wm ncif r~~eivla falT trifil-niust be rehl . ~ ·''. ·-· . . .. . ,. . .. .. ... '. ., •,. ' 
not 'rii~i:ely: app_aferi~ and nit.ls.t .n,~e to the lexel' of a 
~e,\fi.l~~d Of ~~~~r ~us;:.ili!l s~~te .. ~?~~· ~ot 
allo.w. ffi.squallffoation'· merely because · the · diiitrict 
attoi}i.~}"s ~~ Jlai\iCipatlon . in tli~ . prosecution 
wiiiild ·'be uri8eeil11.y,'. wcii.ild appear iiiiprnper, or 
wouid' tend' to reduce' p\iblic cottiidence.' iD. the 
impartiality and integrity of the· ctfutlrial jU:Stlce 
system. 

Q.) District a,n.d Municip!l! Attorneys § 1--Recusal•-
Revlew.·' ·· .. · · · · 
Iii. ~eyiewing th~.. denial of a m,oti.o~ to recuse a 
distti'ct ·attorney, the tole of' *582 the appella~ court . 
is to detem'line whether ihere is silb'stantial evidence . 
to supptifi ili~ h:i~l c\lurtih'actualfmd~iigs• ~iiC!, ba~~d · 
on. those' fillciings; whether the .tflill ciou.rl iib1is~Ci its 
di~cretioil. in de)iyirig: the rii.oti.oii'. ·. · · · ' 

',. !'.. - . 

® Appellate :Review § 142--Review--Discr~ti.cin of 

Trial Court-Limitations. 
The discretion of a trial· court is 'subject to the 

limitations of legal principles governing the subj eel 
of its action. · 

W District and Municipal Attorney~ § 1-Recusal-
. Two-part Stil:tutciry Test-Coiiflicf · 'bf Interest-
Gravity of Conflict Rendering Fair Trial Unlikely-
Payment by · Victim · for · Expenses of Crllninal 
lilvestige.tion. 
In ii prosecution ·of t'Wo· iiieri for theft oNrado sebiets 
froin a company ·thli'.ni.civeJoped computer programs, 
although the trial court diti riot· err in concluding that 
the company's financial contribution to the cost of the 
criminal,investigation created a conflict of interest for 
the . prosecutor, . i.e;, it .evidenced· . :a. reasonable 
possibility that the prosecutor might · not have 
exercised his discretionary functions in an 
evenhanded me.nner(tbe :triill court erred. in failing to 
apply the second part of the test for disqualification, 
or "recuaal," set out in· Pen.· .Code;·.§ 1424, that is, 
whether the resulting conflict was so grave as to 
make fair treatment of the defendants in all stages of 
the criminal prnceedings unlikely if the ;d!attict 
attorney were not recus!)d. Iii. the absence of contrary 
evii!ence,. it is assum6d that the trial court'applied the 
correct legal stiiil.de.rd. Iii. ·this. case, ·however, there 
we.a ample evidence that the trial court fa.iled to apply 
the complete test under § :· 1424; 'l'hil courtls ·:oral 
reme.rk,g ·at :the· recusal .. bearing; 'Whichrwere the·.only 
record· of the court!s';reasoning, >were directlld s0lely 
at the fust portion ·of.the two-part ate.tutor}' test; Tue 
court repeatedly stated the· standard ail a: ''reasonable 
possibility'' <Jf unfairness' tp defendantB and nowhere 
addressed whether the conflict was so grave as .. to 
render ,fair treatment ·unlikely. The trial co11rHhua 
detonnined only. , ,that. the district attorney suffered 
from a conflict of interest and never· addressed 
whether that conflict was, under the proper standard, 
disabling. · ·' · 

[See 4 Wltldn.& ·Epstein, Cal.Criminal Law (2d ed. 
1989) § 1793.] . 

· · (Q) District and Municipal Attorneys § 1--Recusal
Statutory Grounds....:: Oonflict. c:!f Interest--Gravity of 
Conflict Rendering Fair Trial Unlikely-- Payment by 
Victim for Expenses o.f · Criininal lnvestigation
Appellate. Review of Trial Court's Finding Coiiflict 
Was Disabling .. 
In a prosecutioD:of two:men for theft· oftre.de secrets 
from· a company. that developed computer ,pro gr.ams, 
irl .which·._ the trial court prqperly concluded· that· the 
company's contribution of. about *583 $13,000 to the 
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. we ~11'.e.;cise. our .. discret,ioJJ. . t() resolye tfle 
le~a/)~~ues' {~ed, whicp iir~ o.f co~~ajng 
piiblic · iri~~f.~~t'iind are )_ikely tq .. r,ecur .. 

,, (Ba/11.yu{ v.' Supe'rior Court C1996l 12 
' Cal.4tli .826. 829. fri. {[SO ciil.JTutr,2d 101. 

9} 1 P.ia 11; iiberfY Mii't. Iris: Co, v, Fales 
.. Cl9i3l 8 Cal.3a 71'2. ·Zt:S-716 [i06 Cal.fu?tr. 

. . .. 2~. sos ?:2a·2L'l1.) · .. , · ... -., · · 
-. . 

. ~· - .. ! h • :\. ' ·';,!",~l~.J. ·- ' . _., •·. . . •:: •. 

m·septemlj11r.19n, defeij:dail.t Eugene Wang was a 
".\q6-pr~~~M&( ti~ ~.iir1iiiic., hit~ffi}lfio~~-h .. ~ s,o;hv~ 
d~~el°'P,~f ,1o~~.1!:1d .m S,pp~Y all~Y,;(Sapta/,585 ~ruz 
Coun91),, p~(~.nd/mt ~~d.QI! Bul;>ai:iks Yfas pt_()81dent 
~-~~t e~~Cll~f,,\l. ,,c~r 9f:Syn;iim\~q ,9.Qi;Pcir,B~P.1:11 
a ccip'.:P.c5., to~ ~f.:,,P!!~J?:4, ~ J~fY, -~()9,,92,. W, ~~ hR4 
~>;p~e~~~ ~~tiBf1;1ctio11 With e..!;lo~liirid management 
reoi" afilZatio'ti .. Bila · threarenea· tb resi' . ' . bn 
s~t~njb~f:: t~~· i9.~.2 ... -#~ ·su~~U,~4 . his ,.~sf;;~ij9r,i. 
Fearui Wwi · Ini 1hf Jill.ve coD.ve~'ed interiiB.1 Bort'tiii:d 
idciwtalirin :~ 0 g !Bi'C1~¥s' :B'o~tiiid offioefS fevi~'{.)~d . l"•'"t ... , -~· ~-··'f"_,_·.1-·-:· ... _ .. :·····:.- , .,. ·' ·~ .. - ... 

W'lii\[~ .. ~!~.ctr9~,e Pa..4 :w.~.,.JliW,,rq1µ:i(s;v~ 
messages to EUbiihkii containing what they believed 
was confidential . Borland information. Borland 

' - · .. •"''/,;·~·-\•.;..!,ii,' ';. ~1.•·'··-·•".,l(j' i'-i . : 1·,, ~I · "•; 0 

c9r.i.ta~~e,~._th!',.~CX/~ Vajley poh(}e, y.r!)o, m -~ 
so" !if · inves'ti ·"'Hve assishitiCe from· the··· district -~g .. ,_ '-\'•''•""' .~ .... ". . . : . ., ···'J' -r: .. :•· ..... 
11ttpi:p,ey ~. <;>~ce~ .i • · 

,. .. - -·- . 

'D,~¥J~.~· #~!'.;9f'.~~p~n,iD,~ L': ai;~.~~- ··.)4~. 
miii].mtl..1:1K S:iiptriifi!'et 2; · 19~~. Borhmd .l!f.l:icials 
wo,rg_ed ·wiU;i, ~r~.#J;t\i;Rve(9f ili6 ti:oliAe 4~~eiit 
ilii,q diStriet . attOme"'s office i- aiin warrant affi,' ""'' ';ll' ......... ,!Y1-r-· ..... . pep., ·:g'"'' ... ,..,. 
. ;;'/:1fYits fof~e\JJc~~~.4 d~f°R~t!(iesiaetj~~s,.aiia 

Syl'!\an, .. t~.c h\l11Mu!if!.llfS, ,:1}~J!Br~Jl#Y .. : R~Ri\1,ISe.;, the 
olii:e de ariri:iei:it iiiid roseciifor'ii. ciffii:C::-le'.cked staff p p P .... · ......... , .. ,. .. .. ...... , ..... .. 

with the expertise to search the Symariiec computers, 
Al,ag. l o!w-s~ ... ~'l ~f,t.· ~li!>ti;~Y\ c~ef inspector, 
asked Borlanifoffic' llrif Borland. could rovide one -~-.. J ••• ;-·.1·, ........ -~--, ..•.• ,. ····~···' .__ , .. 1P,_.- . 
or fucire tecbnicilly c6mpHenf 'employees ·to assist in 

th.if se.w.:c_h .. The J~o~J.an~. r~p~\:~ell:~!l.~\y~ qe9J~~d 
becilti~e '. the' . did hof' want Botlaiili' em' l'O . ees , .. ,... . .Y. .. ... ., .. ,... .. . . .-" . I?. y .· 
e~ppffe~~. ,to . S#.1!!-ll.tec secreta; Jlief · sugge.~ted 
in4#>~nci~~t c0~11H~ii~.!i~ µse~,¥~~ead.; · ··· 

r:.V~ ·-~~tji~}lte'f !iil~cialj~~. w~~~ )~pa~~},R, assi_k( ~.it.h 
~¥6~~t¥.~b:~A~lW.':~~4r~l1:!¥~¥~dw~1~p~~ 
Stra ' who had worked Witli' ihe distti.Ct attom:e' 's Wt_ ... ~~._ ... :',-:1·· ·r· _ .. ,_ ~··· ::··~:·.,1 _, .. ,._"_··, .·=:,-"/. 
office on' priiif o·ccasione. c;q_ie~_.¥8P.~~for:Jphns~n 
and John Hl!DBen, associafe gerieral ··counsel for 
Borland, both testi.fied ~a~ OIJ the night of..~eptember 
'(and 2, a,t the request'iif t)le district attili:!i~Y's office, 
Borlaiid'iigt~ed to' piiy ~o(Kl~fisner's ser\li~es. 

A~c6iciing t~ Johnson;' Spenc~r LeytOn, a senior 
._::: • ,. ·' - .• ;-i : •.• :.·.. ·• 

Borla11d executive, in~\ca~d Borl~d'.s wi)Jil).gne~~- t<;> 
spend tip_ Jo: :1q p;ooo, aricl. pos~i):>)y rijo~, ~cif c:i~perts 
to assi~, \ii. t4e, i]ivestigation. ;Leyti:>h, .hq~~ye1\ . d,\!1 
notre\l~l ciiscussmg tht:i mattei;,of e~.ert ~-s~1stance. ~t 
all, alth<;>u@ he _was pr'ese11~ I\~!! .talkecl. with}o~~ll. 
oii. thidiight and fu.oi:nin of Se 'terii.ber · f ifua·: 2. 
Borlari'ii'recordii' ~How ..a' s~'s o·oo ,flihinket" '\fr.CJ]ii~ . · .. ; .................... ', ... ,.. . p .. , ... . 
ord~.f was :dra~)iP. and !!pproyed by tl,i.e; leg~ 
de ·iirtment, ill November 1992 for "iniscellimeoils P.-. -·····-.:-···,·--~· ·-' .. -; ... , .... , ··.··-·. "P''l 

· seivi~el .".P,a }t\\l~ · / _.,~.Yn:.1u#,:;c. ,lilwsUit:n,.ao~j~~ 
recor~~- f.or,.4te ~11.bsequ~i:;t .pJ!.ym,eµts .to KlauBJ,1,€1I, 
s Ira wri· and others . for their . work on . the crifuiiiRl 
investigation . bear numbrlciii, ·referenceli to this 
purchliB!).drd~r :·: · · ' : ' . :· ·· 

:~ , . . ' ... • . ,:. 
·-:;:;_~l'.'~ •. ~· .... , ... ·•··t:• 'l"···. ".i' - ··~;-~:i-·· 

Kl~H-Sii~!:iin~ S.!fa~. ~CCOlllP,ailiecl, repr~scmtfi,ti,y~s 9f 
Jaw e¥cit¢~eri.t' e.'g~i;i,.(;i(lii Y{li9. exe~~~~d .1A(vv~fra¥t 
on Se' tember 2. K1a\IS:lier siil:imltted his *586 bill for 
$1.4oacrul~ct1 · to i'i8i'laiid 'tiri; se teliibe!'T~f 1992. ' . . ... Y ....... ' .. p ... ... ... , ····-
~o~la:M paicfl~ !:i;t !l ch~i:k ~te.a J~~~ ~.).~9~:. ~ · · 

StraWn. -' ~dntinucid ' to ~erk. .. " a'... -lliti. · 'Jlrifill~ 
inve~t. ~ticiri' iof'i'eVeral ·~eili''iii~'Bct6i:i~~ ·i992 
itii'sisfuf g the 'diStri2faitoniey's offi.t:e· ili'r~m~Jing ·~ 
printing the contents of seized computer 'clisc~'arives. 
In late September· 1992, knowing Sp:,~~ ,,was 
working on the case, Chief lnBpect6r Ji:>fuis6n 
djs~.s, ed ~th,. ~thu;- ,D

1 
.. lµlll1 .·,,er, 1:Jii:i .~!\D;ta1 Cruz 9o1!:11W 

Difuict Atfomtl" wlieilier Bofliii:iu slfould biflisli:ed 
to ~, ~"' stiiiwfi·I''B.nti~C~&a · bm: biinnef iilll~rn: ho 
~&i~ii. ~t 'tilliJtik~'. ·:iltm&riK:t£i:fieif '~~ tiieii'.~k~d 
Bciriiili~ ~~ect'tW~ fgY0~'W~iillie't ~9i!a~~· w~'-'.181;$ 
willing· to' e.Ssist us 'by'"carryin'g 'llie cost .. ,Rf )lie 
technicians that were necessary to process thi1i"case. 11 

Le):'t2i;, . !!Pcordin,ir.. . \o . J,o,~on,. answe;-ed · 
a.ffulriiiffvel ' ' sonfetiliie after . that fljscussion, 
Joliliidn·a· Yin br7>afiici(the'' ue~iicifi'witli ri~iililf· .,,1.~ ~· ~ . . .. . ... ' q. . . ~· "''J' . ~ ........ ;rf, 
who 'then aPJli'ovea submitting !3.~W#'e"hi,voip~~Oto 
Borland. ···.· · · · · ·· -·· 

Dislrict"Attorney Iiilhher sim:i):aH:/:testified h~' first 
cofi§ldgf6a :tlie ·a-':·i~n( uts~tlon'.' while Stra ·,j{·v;,aa 

. stl!f'w~hcin J~~;·b'fu~e1if i.ii~·~ali~tots'~Aiiked 
: lietl'l&. at ~th~t"tfuii;' lie 6orit~,'I': I~f~ii"~l:iari't:fuiliri w ' - -. 1•· • ·• '~<' - •t ') • -.'"'~ ffH"'• I'~·-~ •r·'l'"•"''g 

· the prosecution' if Borland \:li'd hot pay for strawn's 
services, Danner testified: ''No~ ... It was simP.IY. at 
that P~.~ftb .~~:ire \tie 'U+y#~ga~~u p~o~~~a ~f~,~use 
at that p·oui.t we needed the additional matenals and 
so that's what Mr. Straun [sic] was wotl&ig' dn. io 
allow us to review those materials." 

Danner articulated two reasons for bis ultimate 
d~~,~i9.~ to .~now ,Borlan~ , to J?.liY. for _s·~a:~·s 
asiii!itarice: Fu'st, he· widerstood Strawn's role· fo be .. . ' . -- ' .•;:; .. ';"": . .. '." 

Copr,·@ Bancroft-~tll!IY and Wes~ (}roup 1998 .... .·' . ;. -
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·purely techilical, and not ·to involve· givmg any 
opinioll' as· tO. whether 'the .materials reltleved were 
trade·s'eorets. Danrier considered Sfrawn's"limited role 
iiripi:irthnt because it melint'Borland's payment of his 
fee was .. lesi;": likely to become a significant issue at 
trial. · DBrlrier's ·· second reason for approving : the 
payinenf warf that "Eit\that time we were experiencing 
serious budgetary constraints in a·particulat fund that 
we utllize .. io pay professional -and.sp'ecihl witnelises 
and'i>ie reaUy.:had very little money in.our. budget .... " 

Strawn submitted -his bill for $9;450 .to the district 
attoi:ney's 'office oil nctobei:" 31, 1992". After getting 
approvai from· I!>iibiier, Clilef. In.Spector Johilliilii 
tnfumitted: it to :Bbrlan& Bor!wl.d'. attilmey'· John 
Hansen testified he received the invoice and "sent it 
along for · paymeni." · His lu-iderstandiiig was that 
Strawn's: :services ' . had · been necessary · beciiu~e 
"sdmebo'dy""had to:•gc>' on tl:ie sear6h iilong•With·the 
ailth"ontleri,'! and hiring··straw1nhus'"teliSved us from 
haVirlg .. t0'·'·.send •a , Borliittd employee ·fato a 
coriip'~'titcir'il pl!i.nl" After· :Biirlaiid's. gcnimil .collniiel, 
relyin'g: on Hansen's ~reconfui.¢dation; approved· the 
payinelif;l~orlan4 paid Stiiwn's bill :by a• cneck-dated 
Jimuhl)i'l:ii' 1991'. •sli1. · · 
. .., :.~: .. ,:, . ~·.:. . "~ ~ ... 

· In January'1993,"·StraWn: submitted lin · additioiial 
irivoiCefot:$2,ioo td lli~fdistrict attorney's office for 
w6l.'k~·01iotl.e in November ·and·· Deceinber~ 1992. 
Jtilins"oi:i fo!'wardea this" o!ll.1 to Botland ·as ·well; but as 
ofllie'idiite "tlf'the evidentiiiry" hearii:tg it' hild'i:tcit:bcen 
pai~~,,:,;:;'. · .":·,.,·,' ·.· · .,. · 

' I • ,• 

. -:-_. .. ... ~ .. :.n·· -~-

Finally, Borland paid a private servfoe to .transcribe 
audiotapes of interviews with Borland employees, for 
use fiy tfi~ "pi:osecli.!or. fohii lIW:ilien ·te~tlfied a distflct 
attorQey'ii. inve's_tig"iitof told 'bipJ.. so\n~tiiiie' in :•lJite 
'19'92i' 'that tiil;< investigii:tioii was -'"iiidefuiitely" 
de.liiyi:d 'because a'.."CJericaJ ·oad<.!og in the ::rustrict 
atiofuey's o"fitccfwas preventing the·· office staff from 
tnii!Scriliiri1f'' ihe. fapes)'Hans~n Offered ·io have 
'Borle:riil pa'.Y-scimeone tci"'make the>trBiiacriptkihs. in 
Januiify aiid Febrilliry 1993; Borland rrii!de payments 
i:if $1;008 'and' $i,2i4 to''a repofting .. sen'ice fcir 
trmiscnpHan clflhe'tlipea:· :. · · ·· . · 

'·.~~-~- ... : . : .. . .· .... 'i. ;; 

. Defendants initiaily nioveii"to.rcii:tise tlie ·entir~ office 
of.· the district· atitjriiey· on tlie ground 'that bepuiy 

·DistricfAttcirney ·ronallian··Ri:vers, .who haa -worked 
,. oil file· Eubank8-Wang'· ciise, ·had left the district 

artoiney' s office and lieen retained by Boi:lanci. to 
woi:k· on Borland's-· ·related civil action agaii:tst 
Symantec. In the course of a hearing on this iBsue, 
defendants learned of the payments by Borland, 

which were then made a'· separate grollnd for 
requesting recusal. 

After hearing the above evidence, the superior court 
concluded that while·Riversls change·of employment 
did.notrequire recusalofthe district-attorney's office, 
the payments did; The i:oillt's rationale appears from 
its comments during argument on the mcitiOii''{no 
written ·Statement of reasons ·.was filed). ·-nis6ountirig 
mere :"appearances· .. ·, -0f impropriety,'1·· the cotirt 
f'tjltned the issue as whether the victim's 'l'paymelit Of 
moriey"·for a debf already inctin'ed" by~the district 
attilmey creates ·11 an actwil conflict11 fqf' ~'- the 
proseC-Utor. The •standard tti"'l:ie applied,· ~ tile court 
understood it; was whethet- •illie' evide'iicei pr6Vides :11 
reasonable possibiliij'that·the D:A.1s office' may not 
exetcise-lts -discretionary function· iii.Aili. eveh-haniled 
inannet:" 

The court emphasized Borland's payment ofStrawn's 
bill:" "[W]e have a situation here whete-,thete was a 
debt ... that's e.li'eady been incurred. That person was 
going1 t_ci gefpaid regardless of who·pliid.it. Borlai:td 
liilppeiiS tti make the· offer aiidiil facnl.oe-s pay" i~ iuid 
pays othei'1.bills as .well. Eioesn'di\.at"put·the Distijct 
.A'.ftorii.~y in ii pbsHiont as a ·hunian being, fo fe"el" •a 
grealet obligation fot this particular vidtim thiiri ~of!ie 
pther fellow or"'}erson·:wh6in dciesilit offer 'tci pay 
existing .debtil1'1 ' Anawerii:tg" itS own ' rbtitoriciil 
question; the· cOiiif found the payment of.1the diStrit:t 
attorney's incurred debt '"rather strong evid"ence 'ofa 
reil.sbnable possibility that" the. discretjonary L•5g~ · 
fuiletioi:t that's ·fundamenbi.l tcl"a b'isttlcf Attorney is 
compromised ana ·thereht·woilld riot necessarily be 
used in aii evei:i-haiided inlin.iiet." 

. Tlie court of Appelif r.everiied the i'~_cusal · drder. 
First, the· appellate cou,rt ·disagreed. with· tlie triiil 
court's conclusion Borland's payments created . a 
conflict' of interest; ·Tlie Gollrt of Appeal viewed the 
paymehtil·as "comparable "to the cooperatii:iii victimS 
ciftiii:i give to. prosectitorrl' 'in crlfufual ; ca~es. '' Any 
serise. of obligation :al-ising>froni' the payiilentii;'!fiie · 
court believed, was.i:iecesiiiifily 11rillninie.l," and heiice 
inSlif!:ii:ieiit to iihow tile eidstenceof a conflict;.' '.; : ... 
,_' ~ . • ' j ' -; .• .,. :'. ~ I ~ _'. ·~ ' ' . . . 

.Alternati~ely' 'assilmii:tg'tbe' exi~tence of a ·con:flic~ 
the Court of Appeal foilrid its grayity in.Buffiditib.t !O 
justify recusill." Tlie trial coUrt, the Court cif Appeal 
hotedffound oiily a "reasonable'·pos~ibilify" ·of-ilrifarr . 
trea'tili~ht, without detennining wl,l"ether; as reqiiiied 
urider'secti on 1424, ·the 'coDflict r~derea It "urilikely" 
tba!'defenil.B.nt would receive raif treatment-·from the 

·prosecuiiir. Moreover, · · "to tibd · fair' tr'eatnient 
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"unlikelf' on these facts, the. Court. o~ Appeal- held; 
would have exceeded the.trial court's discretion. 

· , · Discussion. . 
T~e qµ!lstion rais~d liy .. tbiiJ .. case is whether a· crime 

victim's .. · paym~nt·· of .. ,.!llib$ntial inyestigli.i:ive . 
expeiis~ ·aiready, inourred i?Y the ptlb!ic··,proseciltor 

. creates :.~ . disabliifa . cc;mflict of interest for. the 
p,ro~Qqµtor;'i:equ~g his.:obii~t disqwilificatioii.' ·bur 
exe.l'ninatjon of-~·~ qu~#!ll,n h~gms wi~~9sitioii: of 
~e ge~eJ!ll _pnnc1ple ;hii,t a, pu_bµ~ p_ros ec,?tor m~ ~ .. e. 
fre~,()filpeci!tl intere.~ ~t iil!gllt_ ciciI11pete .With t,he 
opligli.tj<in tci ;seek justice. in ari impiµ'.liiit mariner (pt 
r. post)'.:JIJ. rpai;t p w.~ foc!,ljl on the sta,tlic(ir)i, s.w.idard 
fof. re ···h .;.~;ia:?•,c i:.ronlia If. .,, ... e,.. · · '.•;:'the . P~ ... -~ .,. ,Jli-u· . ,, . w. x~g . 
ori ' . '. aiiiflri:tPim_·"'•tetatlon .of se:iCiii:ili. i4_2_ 4. Fiilall . '.in. · gul!I,,. . ... ~·r . . . ... . ... - - .. y, 
art. 'm": · e' a 'I .th s+l.fufo .' '•iJ""-diififfo ·the·· · iia.'se"a··t· p. ··"7+! :\¥' .J?P y !' ~ ... I)'~!= .,.. . ' · .. ' 

bar; . consiiiterit with the more· general principles 
explored earlier. · ... · · 

' ., . ~ .. . . . ~ •. . . .. '' .. 
. I. The In4ep.ehdend? andimp_tlrltalifj/ iifthe Distfict' 

w:. ~It'. &iif~~£·,, ~iio~~~ai ~pr~se~~tici~ -~ 
col).diic~d. _in ~tf n,.~rije• ~f, tJi.e :('l'ilpl~ ·?:f.~e ~~tl!!,.c:>f 
Clili,f9nl,iWiin<l;,by,.their !'llithptj.tY; CGovr Codel § 'loo 
sub"d.' • 'Ca!ifiimia ia '''d.oea,ii 'i ili.thBrlZB"'Hvati: ,, (!j)) · .. ,....... . .VJ · . ·.R ..• ,,,_, .... 11. ~· 

· px:o.s~cuti.94s:·,1riSiel!4/'! [t]Jie,:i:ircis~ciitj.9n of ctiiiil.!'@ 
off.~iiiifis .~'i)µ:' -b$a\f ·; 'o:()t,he·•' f>e<iPI11 :.' w. ·~ isofe'J 
~~.Q'M.~i)i.fY'.·bf ~~ jlU\J#c 'ilro~.~qiftbiiM ... [fJ .[ whqj · 
or.diiWi"i!Y.'ha~ ~o~e -4is.ci:~t!.oii "to:,a~t.e'whi:\illto 
ch#ii~Fwl!~t. ohii~g~s · tii; rfil~ and~ piii~ue1' &net, wliiit . 
P~#ht to seek>[cHlt!o~J i\tp ... 'P#vaie ci~ 
h ''· ...• . ..... ·na.u:. ., ... ,~'.·:• · .. _,,, ' ''tf''t niilinhl 
. o~liY.~r1_;p~o .· .. 1,, 11g~~Y:;l'ii' O:W-Y;:!l;18. tt,i ~p , . . . .. 
ptoi;:~~i!jpg(. i¢epe¢eiitl,y,.,:;[qit~~qn], . aµd · ,.,.~e 
proseciilfots own discit~µoii is)i.Cid1u~j ~ct fq j1.1'4qi_iiJ · · 
control "'58 9 at the beheat of penfoilii ' ii th er iliaii.' the 
acc~ed." Wix v.. Stq?erlor Court 0991) 53· Ca.h3d 

· 442;'451 r:i.79 ca1.Jfut:r.0 8:3{~BotP.·,:2d)063].)'. · • ... :: · 
:.~.~~ ··:~(·. -~= '.''" .:._';:_g>:·::;:.·t:;:·~ ,· .:.:~:;··. -;'.·~1::~:'";'..'""'' -

J'he dis~cit ai,f\)j'il~y' o(.,Cagb cpµrit)' is th¢ P\l\>lic 
pr11?ecutiir; vesti;ij:{ v.(\th ,,the· :Power. tiF'.conduct,. ori 
hll!i.iilf":. q~ .... the 1 l',~gpJe' au '.,p1'9S:ei:iutjo0s for~·pu~\ic : 
o~ii~es,.Witlii.n;thfi:6'1nfy.,.(dovi toC!e. §· 26500;. 
Hicks )!;,Boa/d ofSuO'rityisors:(t977Y'6fCal,Aruf3d 
228,· 240 ,f~ .. ?~'9.aL1l:l'0::i_otu_,)_::s.u'1J§~i}p .s\iperif~.ion 
by the Attbmey G~neraNCal. Const.: Brt, V. § 13; 
Gov, Code; § .12550),. theft'.foi:e,-¢.e di~tric~ attomey 
of;;~~'?b, :.,C:~l!!1tY ;.~,~ep94i:nHY,;:~¥;~~S~~~li . ~1.r th~ 
e:x,ecutivl)· ;qnµ.ipli,'~; •· di.~<:reti11nary·_·p9wers ~ .th~ 
in,itJ.!iP,p!). ·'!l#M ·1:1Qqduct ,o_t,~¢ril'.)li#e,1. Ii!:!>~e;i,1H11g~. 
. (P.edfjla ex" reL .Younger y; Sµpedol· Court (.1.978). 86 
ca1:~~:3d A~o:.~.~ei3.J139 __ ~e.i:RR1r1.:.~?fiJ:ige,oi?!il!'V: 
Mtinicipal . .QoiinURellemnol (;l,9721 21:>CEiLAPP.3d · 
193.:199-204..{103 CaLRritt. 645,.66'A.L.R.3d717l) . . ., "'°' ··1···· '. . 

The district attorney's discretionary functions extend 
fron;i the investigatiiip of arid. giitbenng· of evideri¥~ 
r11!atfug . to crimi,n.al·;;.oft'f,µ,ses (inak.i. v. Boarc{'.J( 
Supervisori suptarJ59 diii.+Wp.3d at.Ji· '.?41). thio~8\l' 
the crucial decf!iions· of whom to cluiige and . wluit 
charges' . td ' brliig;. to tiie . nuin'erou8 dlibices tlie. 
pros~~~t_Cip~iik~.s: ~t ~al ~~g~~g .;i~~\l!h~ t9 .sef!t 
oppose, , ~R\ll!Jl.t; _or chl!ll~ge ,.Judicia! Mti.op.8. .l\Ilci 
rulings:11 "(Dil::·v'. SuP,enor ,co'urt; iilpi,a'.:,53:Caf3d at 
p.· 4s2.; ·~~ii. hla.~ Pe'Bi}i~ .:V, stlp#io1~ :C1PUrt; (Gi1ierl 
0977\ 19 CaL3d 255. 267 [137 Cal.R;ptr, 476. 561 
P.2d 1164) [giving·. ~s exanwies. the D;!ll~er .of 
co~dii\;tiii.g voi,r dir.e: ~eltliinin~tioij., the ' gr~tfug': of 
rIQ_mJ#~. ~~-~51 _af'.,p&ti6~1~-·:-v,i§i~s8~~,jh6:~~o(p,e 
of.llrguments, an,i;i .. the J:!egoliatlQl).rofpl~barge.uisJ) · 

' . )_, .... ~ .,- . :• .. '.·· . . ·~(1::~-: .• . ''::,_-.-, .. ~ ....... .. 

;'I;h.f §i.ort11ifa~; .. to .. ~1':' ·P~b!ic ... Bf!. :".,y.ieu·. M .,~ 
m~:-14.~~18 ~;~f,~d. or .. a~,PUSf!R of c~~~· that,111~~· 

:s.c~1'0~r1'?-~~~-~~ .iv'~= ''.t~ ~~ghffi~ Sl;.,., ··'' ; •i•"~ty, ~ ... !;IllP., ... o/ . ,ajl.cl .. ,,,!Ji.·.•• 
appearance· ·,t!ieteot" .. (f edple . V: . ':SUperlot ·. Co rl 

• .-,,_. _·.·• ,.,11 •. ~-~~-- ·- ·~,.,.,.. .- • ·--~·-· -'•L ... ,.«.._.(' 
GGreei:);: supra.; l9'Gaj; 3 ii at p . .267).' iii1p.'n1;1fe{l_lljly .be 

;~~~4~~~~!~;~~~~~tf~,~~~~~~.~~: 
controversy;· but of a ·.sovereig:iity .W}o~tiio~liga~!i.~:~ 
govern impartially is as compelliiig as its cibligation 
to · gqvim!· a~; all;,: ~aj, ·wll.ose~·hl,~!lsl; t!i,er!!f.9~;. ii:\· a 
criniiiiaJ.-·rosei:utian·iB "oi,~pt:isha'll' · ·. · ,ciliie'b . 
tha,tju~~ ~filin'ile d.ci11d,t;~s,\194f _h,'6:·~ \~Ji~¢\W~. 
an if.:' . . 4g . 't .. ;seriile: tlilf' s ... lint of th(;; faw •the 
~or~if~{~f Ji#En·i~··*;J!.~\Wt;'.sJrBJ'i ~{~d~e;~t . ... _, ................ " .... ~ ... ·1·1i ........ . innocence suffer.' II (Id. at 'p."266,' qiiotirig Berger. v, 
United States Cl 935) 295 U.S, 78. 88 [79 L.Ed, 13i4 . 
1321: 55 SJ~t; 6~91,) ·· .·. , .. i .. : '.' 

. . ' . . . ' . ' 

1'4f ~~~: ~'f !-\ie.· ~1l .. ~-~~faqW,f~~1 cii #ii1¥i11'~~. 
pr!;lB~R~tC!+::t~yow,~ .. /:!:p;n :. ~-e ,,~~~1:1~t's ro'~·)7~. 

~~~~i:~7t~~ft~~~~~~~:~;a:~~r;~6%fo~~a:. 
V~C:~',Of the P.9Jicr·~P.;1~Q8_!1 •Wllfl, B\\PJ\g,rt ili,Elm. \1.~ 
fo~ a!J,the' :{'eopl!!· Tliiitl;l_qdy of 1beJ?.i;op!e!,ll).Clu¥s 
the· ii'eteMa»! !#id hi;a_;.f.l\iiilly -~~- tl:ios"·" w!i.Q~ 4i1Je 
aboµt hll:n,: ~$96 It alsq ino.Iµd~a i:]:iet.Y.i\Bt,,lll'ii.io#t)i,of 
dtiz'e~s wb6 kriow .... Drithli:iii;·· abo#t: ~ pahi.~1-!l!i.f iC:~e, 
but who give over fo the pros~!\i:itot ~e')~11¢"0¢ty.,(i:l 
seek a jusf result in their rllime:11 

· (CoirigaD.,' On 
Prosecutorjal Ethics (19.~(i} q Hastin~ C.9?,!l~!;:Q. 
s37, -~~~"~?9,J T.hus -th" cl.iBtf:l~f i:~m1;Y.(-~· ¢l\.P1;1c:t1:d 
to "exercise· hif or',h"r .\U~P.i:~WiD.auj fynctipna .\.i:i•the 
-intet.lls¢ of'.tl\e People .at lijg".', ·ll1lctn.ot under .the 
infliieii.ce cir, · co+iti:Dl of,, an ·m;tei:~st~~,· · inclj.yj!;l.~1. · 
(Pe;pfi/.,;; Superior. Court <9ree,.'i. supra. 19 Cii.I.3d 
afii'. 267.) . ': :.; · .·.. . . .I • · . 

qopr. @ .. ]:lani;:r.ofkWl#ney and VJ'est Group 19.98 
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while the district attorney does have a ~uty of 
zealoils a:dvocac·y, "b'oth ihe accused and the public 
have it legitimate expectation that his Z:eiil ... will be 
born cif ciojective and impartial consideration of each 
iridividual case." (fei?Dle ii. Suve7'lor Court !Greer), 
siipfiz.·19 Cal.3d at"p. 267.)_"0fcourse; Ii prosecutor 
need" not be -dismterested -on the -issue whether a 
prospective-defendanthils committed-the crime with 
which he is charglld: If honestly convinced of thll 
defendant's- guilt, the prosecufot is free, indeed 
obliged, -to be deeply interested iii u:rgiiig that view 
bj"iiiiy fafr. mearis. [Citation.]- True aislnterest on the 
issue of such a diifendaiit's guilt is the tiomain of the 
judge and tlie Jucy-ilofthe prpsecutor. 'It is°'a. bit easier 
to"iiay whaf 1Cdisintere8teci prosecutor -is· not than 
what he is:;''. He is-riot diirlri.teresfod if· hii has, or is 
under th1nilfluence of others who have/an axe to 
gtirld against the defendant, as disfuiguislied from the 
apj:>t<ipnlite iliteieilt that members of'st>ciefy have in 
bringmg a' defendant to Justlce With respect to the 

-· cifuie ·with whlcli he is clllii:ge14" (Wrlgli(v. United 
_ ·States (2d'Clr. 1984) 732 F.2d-l'048, 10s6:1 

. } • i :. • -~-+ . 

IT'1Sfandardsj'or.ProseeutorifJI li.eoodl Under 
. ... - · -- · · ·s-ection 1424 - · · 

--seclioifl424; pilrswfut to"'whic1r the'present motion 
·was made, was enacted in 1980. oDly three years 
earlier, in People y. Superior Court (Greer). supra. 
19-iCah3'd 255 (herefuiifiilr ·-Greer), thi!i, courf.:tinit 
recogruzed the judici&" power "to recffisii'·' the distiict 
afto!li-ef WI 'ptcise6ufoi'. -in .;(Jreer,· ·we locate4 'f!lii 
.source 'of ij coun'~: disq~catioii power. iii Ciide of 
Ci;,;il Procedure 'secticiri · ·1~s;· -si:ib'div!Blon·'' (a)(S), 
which 1eoogruzes a'.'coiirt's '-piiwiii " '[tjo_ c"oiifrol, 'ln 
furtheriil:ice ·of j d!J~cli, -i1:ie coniliict of lflriiinietiifial 
offii~er_s, and, of -~r- .o~i:t_ persoll;8 ?i -~¥' i;nanner 
connected w~th a_ Judic\iil proceeding before ·1t .: .. ' " 
(Greiit.'supr£CT9-, Ca1.3d at" p. 26C fu. -4: liecotil, 
PeO;i1erex. tel. 'czi:l~d' v. ~1itieri0r cOU.'rt cr9&5l 39 

_ ca:L3'd '710; 74s r2:urca1!1QUT:·24~ 10~· ~:;~a 3471: but 
_ see People- 'Ji'.' 'Hdmllibn·:c1988f 46; C~L3d 123; '139 
-(249 ca:r.R.Ptr. '32!f 756 'P .2c1 l 3li8i[assefting Greer 
stateli'''cb'iiilii.dn'iaW pT:inCiple"J.fWe furliier h~ld the 

-separa'tii$ii' 6f vo-»~r(do~trine did not pniclude Ii !rial 
cioilif'fronf diSqualifYiilg 11 ·district· atloiiii:y"i'(Griier, 
stmra; at ti0:-262~265.j · ·· · · · i'c· 

.1> - ·· · ·."· .,.,. '.rt·"-

In Greerfw(l"eiipressed concern notofily ~ith aetual. 
iionilicts of 'interest'' thiii: ifilgl:it affec_i -the 
eveDhandedness wllli cwliicli; Ii proseciitlir exerci8ed 
lµ's *591 or, her' 11isi:relionary functions," b"iit aliici .;\;ith 
aity: -" 'apt)'e"!ll'ance - of" unptopriety' -" that inight 

'adhrSely ·a(foi'if " ., 'pulilic; . .', - confidence iil the 
ilitegnty arid unpattiality of oiir .cysteiu of'crimfual 

: -

juBii.ce.' "-(Greer, supra, 19 CnL3d at p.--268.) We 
therefore held-a district attorney could be _disqualified 
"when [a] judge det~mlines that the attorney suffers_ 
frcifu ii coilflict ·of interest-whii:h might prejudice him 
agiiinst the accused !ind thereby affect, or appear to 
affect,, his ability ·to irlipartia!ly perform the 
discretiona.rYfunctions-cif his-office." "(Id: at p. 269, 
fa,omitteil; italics added.) ' · 

(6) Section 1424 established both procedural and 
substantive reqtiiremerits for a motion to disqualify 
the district attorney. -~-substantively, the stittiitii 
proVides the fo!lowmg standard: "The motion shiill 
n"iit ii'~ ·granted unless it is showi{ by tlie evidence tliilt 
a -conflict of interest exists' such as would render :11 
urilikely that the derendim:fwoulil recciive a fafr4rial!' . . ' . . . ......... '· ·:, 

"Section 1424 wiiit·thii 'Leglsliiture's riisporise to· 
G1·eer --and --other criniinal cases stressing· the 
i¢portiirice '"of the appelitruice of impioprietf and 
otl!-er' ' apparimt' coliflictil" as bases· for ·jiroifocutorial 
disqliiilificiltioii." <People·'- v, Lopez < I9B4(' 1 ss 
CaVApp.3d 813. 824 [202 OatRcitr. 333).) ThB 
LegiSlittUre's response, i however; - wli.s not -- iiB 
unequivocil:l ail -it ·might ·have,· been. AB . noted · m: 
Lo'_p~; life stattifo' fefers iiimp_iy t6 a "c6ilfllct"cif 
iriterest"; "it does'nof ei'plicitly requiii( ari-' 1iil'ctual" 
conflict; iior dries' ··it expllcitlf excltide -"appilferu" 
coii#icts: (ibid.) Oi:l"'the oih~ hilni:I; the stafute·'aJlows 
disqlkilficiition" only wheri a:- coilflii:t "relide-i:[ii] it 
~iy "that the dtiferida.nt would receive a ·fair trial," 
c§ ·· fl!24)whei'eas Greer ·iillowed disqwilific-ii'.uon -
even" wlien the cciilflicf migl:it miiriily i•a:ppear to 

-affect" the prosecutor's fBlrness; (FN3J 
' 

FN3 An earlier version o_f the bill adding 
seetion 1424 -would hiive' required the 

· m6vant to· show "ilrl' actual' c'oilfli.ot · of 
fu.terest." (S-en. Amend. to Sen.' Bill No. 
1520 ;'(1979"1980 'Reg. Sess:) Apr. 10, 

--1~80;} Before enactment, the Iaiigiiiige Was 
- changed io II!!. COllfliCt Of interest, II C '''' -• ; : 

- At th~ reques't of arcicus ciUriae 'California 
.. DiStrid -Attorneys · A,Siioeiatiori.;-'"iwe' , fake 

jucifoilil ··)n6nce -'of dcicumeiit8· · from·'"'tfii: 
legiiilative-hlsfficy of'Senaie Bill No. 1520, 
which' ildll~d section'f424:"Thelie{'docunientS 
iridit:ate the bill_ was clriifted" and sponsored 
by .•the Atiomey General .·in ·i:esponsii •tb 
Greer; thir Attorney Gtiniiriil's office' sought 
the rrieiiiiure iis a nii:aris -of redticii:ig the 
number of" diiiqiialificatioriB" arid-' thereby 
alleviating an increase iD. that office's 
disqualification workload. (Sen; Com. ·on 

: Copr. © 'Ba.ncroft~Whltney and Weiit·Grciup 1998 
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~u,lj!~i®:'• Rep'. on Sen..Bill No .. 1520 (1979~. 
19~Q Reg. Soas,),1!8 !Ull,endedApr. 10, 1980, 

· pp_,.h3.) T4!l. AttQJDeYj.Qeneral,. in a.l.e~er. 
s~Hp all,.wember8 of the S~natebefoz:e that 
b51~y's · pass11-ge. . Qf. tp11· bill, attributes tho 
ll:\_i;'.rease in, M!q~cationa; dn .. part, 'to. 
Greer's• " .'aw~W:~ce qf conf1iqt'. II Aest, 
(Atty. Gen., letter to members of Sen.,. ~y 
12, 1980J . 

' . .· ·.. - ··.·i7 ;· : ; ' :· . ' ·. :; .. 
We coll1lic;!e1,1;d .-.lll!d, resolved,. t!i,~se intemri::tive 

qu.ep.#Q!lB . regai'ding sectien 1424 , in People v, 
Coqper, .siw.ra, ·34 Cat_3d: 141_ ·(he~!imaft.er ,,¢p,11n1Jr). 
~~p~g otlle . ~~.d.!IJ:<;l.'._0.f section . .1424 4iff.ered 
from" fi.1.at; B.!'!ipll!ated · . !J!. ... <lnl'le_r; . ,w.e ,;,J).D!JHtJiel!lS~ 
conc~y,de<;l th.\l;t. the s~~~. foo.11~ei:µplatea Qoth !~Will' 
and 'apparent' conflict when the presence of either 
render!!.# ,llI@celY·~aJ_~~~~- defen4f1.t:i~ wi,11 fO~~i.Y~, a, 
~ii: trir¥~~-,,(34 Cal.3d: at-.p. )47,~ ::J;:4.e dj_slliii;tjcin 
bety/e~!l-: !\Pt..W!l. ~ncJ..11ppaj'.el),t;()0.1@1?t i~ "le.~s :t:rn9i¥" 
unq~~ t!ie; ·~~ttite, we,,.e.xpla.!tiet!.~ J:>eca~fl,:.;C?f fu!'. 
''1!4ditio.n.eJ: .. s,tah!Wi;)'.·. reql!irew..im!" that ,tgei .· ~O.ntliR~ 
m~F "r~i;i,~~ it;eiffil:~~1:v il!iCflie. de.f'el),d1111t il~ct 
recc;1~ve:.~;:t°aii';t:ri.al}I ([b!cf,)We,he)4.~t a "tip .... A~.11 

· 

fqr Plffi!,().~~ of-seption..)424 •. ·.~~ whe1w;v_~;th$l .· 
qirc~ffi?.PeB.: of a :Clf!!!!1:, ~¥.i~enc1:1. 11 re~\lMP)e 
P?~si!JW.tY @it ~-~t~N~~.ffl.~. µmy,,~o.t ,\licerciJ.i~: its 
di,a~~WID' ~~- QA W'~~r -~Ve~4!l4 ,~.Bf'1i.;. 
Tl).~; ...... ~. ·~ ~ no n~. Ji __ .to_ ~. _rizjn~, w~e~!'t· a.,cQ~ic_J 
is ;:11~~\<1J.r only,:~YPll l!Il .1app!J~ce' .p c~~~t" 
(3~ _g,a.J.3.d,. at n •. :.~48,); Butih9l\'\'~Y~·JJl.f10 \:,O.w¥.!lt,·~s .. 
,cb~c~~,\\,j~. WN.l'!!P;~ ~C<lf!lal oaj_y.,!{'.!~o. ~~ye as 
to. r~l;i~:h 11n1.ifety :tb.!!iAef'~nQ.f!At Wil!,,re~iy~;.fiiii' 
treatment durijlg , · llll P.9.ItiQllB ,,, of ~e "crbninal 
proceedings." (Ibid.) · · · 

-, ~' ·: ;'i.I :.: ~ ;· .". ;·:. . • • • t'" ... _ ·• ·· 
.... 

Cci11rier- ~til~lis~~~-·' ~!; . whet]J~r_ !he: P;!.9~~cutor's 
conflict i~: g~Ji~!erizt:1d ,as. a.c;µial of qnfr apparent, 
th5 P,o.t!;ltjft! : for , p~j1-1.\J.iq~ ~Q. )he .. c\iif~;ii.~ant-the 
likelihood that.the defendant: Will not receive a fair 
triaj-~~~t,~~ ~aj. not;fuer.~)y.app.~~11.n°4.111::i.c\ must rise 
to the level of11..#l!'.!J!l,hqq1f of1L"fe,in;ies~1J)µs section 

~t!q~~~~\9.f ~~~~~,~:!;!~:d1;;r4ea~o!~~ · 
· ~ ,.partii;:ip!+HPn.)n th~ ::pn;10~,e91!-~.9,~;W.ould be 
· ~e.emly, V!'Q)l!d..EP.P.llar.iniP.U!R~i 9r•.-w9il,\d tend to 

red,µc!l .Jl\19.!ic ·,conf.iil.'lllP~~~m ;~.9L•«iriip.\ll'\iality and 
i.iiteSrj.JyP, of :·i!ii~#i,iiiJ~f.t:Ji.Stii;~; systti.ni- (Accord, 
E,eaple v, .McPartland. Cl 988) 198. Cal.App.3d 569. 
~" :.[iij.:f:>cai.R:Qti:·: 152],ri ["r~c.u~ai: c_iumot be 
wari~~tf!d,,~()lely b:y.,.}?:i;:iw a .. ,cl!!!e. ~lr'. appear to the 
public:'J;rP~op{e . .y, Lopez, suqr._a, 155 Cal.AnP.3d nt 
pp; 827-828,) [J;1N4], ;:ii: . .,. . . . 

· FNJ4 People y. Hamilton. suvra. 46 Qaj.Bd 
123;.is notto the contrary •. Our .references 
there,. tq. recµs~ as a me~s of •;p~otect4ig 
"public confi!l,@ce · in ;th!' in~efgtj.ty @{ 
inw.~al.\ty ·()f~a .ll~ justi.ce eys.~m" 
(!c( at p. 140 were)µ·tJie a:Bpµo~tipn;p_{J!'.\~ 
Greer s_tandard, whicltha4 beeµ exclusively 
appJ..ied .by . \11!'. pw:tie~. ~d ogwr. e.1 
H!llllilton's ttjaL (Id. at p1)41, fn. 3.) 
:one al;i.ould l;l(lt!', , in .. this connectipµ., th_B 
distinction betwBBll .a motion. to recuse th!l 
~tii9(a~qIJ;!By, uaj~ aeciticin )424. ~ a 
motion ·to. aBt , aside . the infoimation or . 

, incif~i-m~(·.undet ~ectic:i~ !i9s .. i,i,'G_i;~rri;"~~ 
~1,1ggas~4J!v.i.i)f j,f.~p. ttial .i;:9m;t,~t~s. 
tAAt a: cljatrig~ a.ttQ!h\llY'~. P,articipp.ti()n· in tile · 
filjng .. ()f.·.!' .. cctmi_iia].:: C()n;tPl!!int .oi; .. ·tl:!e 
preljp;1,\1:w¥·cc ~ell,l'il).g_c .. !;In that .oqp:ipl,aiP.t 
o/ll!!:t\l~;,~:~owi,~~ ... (9r.,b\~ or the. !!P.P,~iyllllqB .. 

IC 0~$.:P.C1:1lWot C1f1rnt\lf.eBt, ~t.J!!!!Y. 251µcJ,\l.il,11,fAa,t . 
. th~ ;~!ffB,nda,~J ,J'(!1:8. , D,o.t. -'~<t&\11.IY . P.~wU.#~~d' 

"'1t!AA: .~!!'\!,!l;1;~~~!,&!! qff_enal C~de_,a~ction . 
22.a, . and the iiifOfIIll!tiOn Should be set . 

. \l:Sid1;1/1 ,(G4eer:.aupra •. 19 .. CaL3d . .abp. ·263. · 
fu. 5.) Weeicpre@s~o,op,.infon here regarding 

.. ¢.~1 ~!tmAAii4·;~~ppllc~bfo;)o motioil_S. PJl4er· 
section·995 '· , ,·, · " . . 

Be&iike . the :;#ii~!il;if'.~f:.~~o~: 142j;~~itW,j~~;td(f 
the ,,,aPP,e.ara.nc:~ ..• of,, ,in;tprpptj.,!'fy.,1.~: ,ll:ll::i :~4tiiiii#9ajlt 

. gi:p:im9; {\lr.' p~o~flcut9fi,al @iquallH~~~Cln. 0.1¥ ~eft~w 
.of ~ .. · i:e,cimiH_ ,.o,~fi~k~!W1:: . .1lt~. ~9,i,18 .):in, 'i\'.h.etJ:iw. , 
Bo~i~~ .pi;~ef1tS .. ~.!!-~4 ,/l .~%fot.~~~·~e I!!<~_ 
1.~r' opll,p.fp~eju_qiq~Ao..~u.~r:. ~4. V·,!ift~,,.fii,fu.~ .. 
tiuiµ · C?:ii,,,V(h!i~e;- 1111!?.:iYmg ~.~ .P.aY.!iJ.~nts · v.;9~g.. 118 
def~!J.g!mtl! i;~~e_lt .b!1·'hiif·~~~f. or cre.!\tR: '.\J:!:\e. 
pep;eptio~. ~f:.-!mP.I9.P.~: : ... ue.!J.£~:, :: T~!:\;PW'~\l.ly~i,B 

~h~~i~C?f *~:;11,~~1®;it !~r,~!ZWt~1h'i~·~'feirtki 
ror''Iti~~:~ffi'~fifiC'~~&iffi'''~£.6tl.tlig;~~~;~(;e · '' ·~ ·-· ·•,: p, :•. l- - ·' - ~·t•,...,.,•~ •,',"T·; ·• ' • :• ···'·],.'.'-".'"' t -~·\;~- \ ,..J , •. ,I,~< .. ' 

. · sten'fis eitlief·· '····'oi@3,tiir .,-:·~ - " . lile: To~the 
~.,; :;; . th'·"·'··!}P~"IB·.·,f°tl1 "a~&1·~~' 1' ;.'i'ii:' , .. COAfuify,; .. ,.!i. PJ;llR;.9,l;l: 9 .,, ~:,-. U!.t#9, a,~.r.p~,r. .. ~ 
so lie' tli:i' .·ii.nil. ace. '" i;i;·;;; 'llie ;V,J_ ctfni1il. ·unde".'• ''if fill. . of •.. ,~ ....... g_ ..... . ep,~... . ... ".'tt"i ........ 'f:t/.; ... ~.ff, .... · 
sigrl\fi9.1Ftt .. ll,).xestjga~y~,n~o~9',;~~w4., _ll.BP,e,1?~.iH!Y.:,0if 
replj.,(!tµ~4~01ta. wWe ~c.a..le.! ~!;. 'N-1. ~~Y,!.o~~,.flH~irnp:n 
as to· whether the wealth' of ... the ..• victim .. hiis, an 
impermissible influence on · thll · Blimi1ii&ttkli6ri ''or 

,justj~e:;A.,syste.m i,n Y(P,.jc,h !Lfflqfll;l~,vi~Wru!rill.~!U:ciing 
PF.96P.er.9.~ ·cotpp.FIJ.tiona, were. ;~~-~wed , _of,JJro1~!Pt 
at.\!'!l-g'?!l ~ffi,,tl;i~ .djs9-'ict . att9w,~Y,'.s, of,!iq!J, ,whl).e 
R•\lp,ei~:,:11~.st}\lf!. I?!!~l ;-ve,nt, iw.,P,~sqc1:1Ui/l•,-,woajd 
neitP.;cr ~t)ive ;i()t_ ry.9.\l!Ve th~ Rqmwr.!?;9e of ~h 
P,l,lblic. --~~J,,J~ven ~~' appe!1f,~f.~·. · .. ~'~' sµ~ 
imp~?priecy. Vf~µld b.e. -highly d1;1slf.\lctiv.e. pf..J:l.!!-Wc 

Copr. ID Bl\!lcrOft·Whit:n~Y and-West,Group.1,!)98 . . . 
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trust. Under section' 1424, however, such 
'iippf~)i.eD.siolis', li.lpiie,''iire no 'longer· a gi-ound for 
. reC\!$..Bl;Ofthel:listifot attorney,• I' 

• .. I··:... , • 

FNS;'Wil·dtj._not suggest this i!ithe current 
. ' 'siti.lati6n ili 'Santa. Ci'uz or any other county 

· ofcalif'on:iia. Indee~(h'·I{aalieeri argued that 
large corporations ofteh: have· difficulty 
interesting loca! . prosecut9rs, . wh.ose 
teso1J:+ces are iili~ady .~ined by the r figl,J.t 
agajilst 'violent criine, in" .~e illveajga_tjq!,. 

' ~ · ii:iltl prosecution of business frii&i and· oilier 
. ' . ciimpijcated i:i'imes~:. agdinst corfiorafe 

. v\~~. :: (S~~ . rn{emiiilond,l ·' B~i1Jess 
Ma'i:i~i?i~· Corp.'' 11. B)'own <¢.:p:eat. t994) 

· 'ss?':F:supp. 1384. 1388~i 389'.)" · 
• ·. ;t'L·~· '" :~- · . ·. ! • 1'~1 :.; 

' . "_\' ' . ; " . '. : •.• -~·. ,: ' .- •. ' , •• 1 •• •. ' 

Defenda'ilts'·bei'e havi::"focused on''tbe likeliliciod of - ·-~-... ~.'. ;;, . _•c ·, .. __ . ·• .... 1:. ··.-~ .. •. ·;.~.- 1: 1. - -: 

· jirelri~l. pi~jtic!ice; ii\ · P.~cU!ar ''.th~ · very reiil 
like\ihiiod ctii"Wt1,1e priiS-ecii,llioii: wohld plirs.ue II we~k 

: · ca1fo b~c~iis~'.ifWas.lrid~~t~f io· Bo~iiili,d.~; Tiii;y urge 
UB to upbdld fue·'·iriai ~OUrt-1's' 'fuiafu., :'of 'coiif'lict, 
wfil¢Ji•i:was'· '6ali~ab upil~ ii' ·. ercd:\\fd reS:BofuiBie 

. o~~Jilil\iY 'th( diiltRc( a~cirB.i'. "otir of l s~il~b'' 'of 
, ~b"li'i!'a.tl<ln. to ~orliuiili wrii:iid'·ii; ikwming' thili'cip tii.e 
· 6!laig~~·,. ()r '.harg.#t ·Jot,, i( ;\e1fs~ , plea;, pqhrter 

estiibl.ii;het .!!1~t .··th~ .. pptentl_f!l, Jc;ii: ·aiJCb jir~ffial 
. unfairiiess 'i~'..coS!liza~!~#~er secti6i11424., *594~c~·: 

.•... _: l'•''· ... . ·.:.:~ ,_ .. , .• ' 

.... ·:) · · - :\•:r ·r. .· ·· ·.-· ·. :. ::, ·: · - ·-: _. · . · :- ..-. ! · ·. · -· . 

Secon~ · section ·1424· reqliirea tile eXlsteilce' of a 
''confii'ct :.·:· "iiuch 'as ;.i/~iild render'; a fair 'filal 

"~ly." Jn Coniier, we read··~ language ·iis 
eBtiiiilishing· a two-piirt teiit:: (i1 is theri(a coriflicfof 
ll}t~~est7L an~. (ii) is. ihe ·cqajlict· so aeviire as t0 
disqualify. the· 'disizjct attiif;ilef ·fr~m actillg? Thus1 
while a "coriflict" exists whenever there is ·a 
i•reasoiJ;abI~'P.ci~&ibi!iiy th.at the PA's Office'n:ui/ii<lt 
exerCise itS discretlonl\l)' fi.uictioli. in an evenhanded 
mahnei.,I• 'tl;ie'Cil'fillic(is ciiiiS,l?lj.iig oiili if iFi8 ;'so 
graVe as ti)''reiider 'ii unlikeJf iliat d.efendant "will 
receive fair treatment." (Conner: ,fup1·a, 34 da.I:3d·a't 
p. · 148.) [FN6] As shaI! be seen in part ill.A., post, 
ihe hiii\ pourt here erred by adci.ressmg only th~ ;fir~t 

. paifgf'llie te~t.. existeli.c_e 6( a conflict,_ willi6ut 
deciding whether' the coDflict waii so grave as . to 
nilike fair treatment unlik'eiy. . 

' • : ~.~ ·J { ,; ; • 

· FN'6'the Ie.gislative ·inap_ciate lliaheC!lsal ~ot 
be ~td~red .Q~ a ~life i•iio!fai~ility". (jf unf~ 
tieii.'tfuenC ii)iikes · Ii.EU'tlciii).iitly compelling 
se\;i.se \}'h,e~~,'~ here,· V:.liali~ at. iasueTh'the 

· 'dlsqualliiqi{tiOn bf the .. disirlbt atttimey1s 
~me. office;'Iiitl:ler .than' ciDly one cir\ fe~ 
'depu~es. '"[W]heli th.e e11tire proseA~toriiiJ 
office of file distribt attoriiey iS recuaiid' Bild 
ilie .· . .Attoriiey . dhierai'. is" . r~ilid to 
undertake. the Prosecution ''br ''. 'Io . a 

. : ': eoiai'' 'rosec. tor ;·•fii ' : district . a';! / is 
i~ven~' fillff c. .,.? oiit th~ ~:1'c;;; f 

··~utt~s of'hl~ 'hle~~fficJ iin~ P~~ 
even more significantly, the residents of Uib 
county are deprived. of Ale ,services qf their 
[foc:iill r eiec,ted . "''•feserititive'-·" iii 'th!l .. , ':r..' ···' .. re,Jl,_, .... c.,_ ..... · .. · ' 
pro~ec~~ob, ,O:f_ q~~ .iii. 1:11~· Fll\IP-tY ," ~!;'eopl,e 
·ex re!: Younger .y. Sup erl.or CourJ; supra; 8 6 
CaI:J<\:pK3d atp. 204.)'t""' -~. ;; ·' '' 

;~· . ·-";.. . •: - ,. . .. 

. · ··: m. i.pplii:ation to ThtS Case· ' . : 
. ,. A. °Jfist~n~?OJ~ Cqnfltci of(nteresJ_ . . 

Iii'Co/irier, iupra; 34 dal.3d' at page 149, we stated 
the' ajiil rioUtfs !'ecus~ aecisiob. w~s· revi~wabl~ oiiiy 
to' d!ltehnfue'" if it 'V:,as' "au' orled ··w·· ... subStantial 
e'<fideii.W,''. m Peopie ;I. lla'iiSCon: suDra, '46 'cai.3d" at 
oage ·140, wi£ .aei:Iareg t\le"staiidRi,-a was ''abuse:of-
• diB'~tio#:" r3,:1'ci'the extent th~se ~ss~rtionf cieatiii:i 
aiit;ili'S9~i~~9~, H 'wM·.r~~ci)vef'fu ·Peopi'i';,. 
Bred!IX'Cl991rl'CriL4th 281'.293~294 [3 Ce1.Rotr:2d 
81. s21P.2d5ss1: 11 bill.T01e iit6·deteriiiirie wh~!her 
there is substantial; evii:i~ce, to support. the [trial 

· couii'~'.fll.ctual] fin~'gs [c;hinirciinners]; !md, based 
o:i-Jh~~,& ~dfri8.s,'.)*~~th~ tll~ jrja~,:~o-llit ,ab~ed its 
dis,:¥ti?n.~ -~ny.in.,~.~.e m()tiDI1 [citing Ifam1lton]." 
Thii same !Wci~plfrt staildaid applies to review of a 
tr!ill bo~s graiiltulihg. . · · · · · · 

C'cipr: itii' B~fi6~bft~V/Iiifu.ey and vteiit Group)998 
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Although there .wer~. some conflicts in the recusal 
hearing iell~c;in,.y (e.g;, icihruon:.a~ci Leyt9~ cij.ffe.r~d 
as to Whether .Le~9~.Jlarticipated in discusf!.ici~ of 
whp wo)#? j)BY._1<;1'1tis!i:~.'s fee),. tfei. sig~fica~~ fa9~ 
were le,i:gely \llld.i~qted. The trial , £Otlrt ·made .no 
explir;:it fincµngs o# ·que~tioiw of~evident)acy fapt. bur 
review; then, ~ liici.t11cl~ cietenµini!ifif tJle superior 
cow+ abused i~ d~ffc;~pn, while. 11S~i.11ajpg tl:ie court 
~elied .. o.!l anf substiffigai evidence .. ~:I fends- to 
supp~rtitS ruhng. ~59~,.. . .. .. . . , , , 

Ci)' -rpe disci:~fi.611 qf.:~ .trial' court is,. 9r co*se, ;, 
'si,iJ?),~ct to . the limHatipns· of legaL prllicip!es 
governin~. the. sui?jec;t, o[,,i~ !l-Ction.' ,"·. (We~!s!de 
Cort l!I. 0 lnde e de t . ii In . I I . 0 

(1983) 33 Cel.3d 348, 35.!i"[IBE c" :iiotr, ·573, 657 
P.2d 3651.) The AttOI'll!l)' Gen,eral .H~es, at length 
tt111f :ffu.anci~1;·~0~#-1~utiollll to ·u;~ .. ~tdct attorney's 
o~~~ ;sho11ld ,nP.~.~'1!·,~~et ~flaw •. ~~Honsidered as 
cr\18!;filg .. a cqnfU~tilig •. 1Jit~re~~ ,JQr P.ri!l'oses of 
di~9.U.!IJ.\t;icatio.l).;_ ~ecause any M\w~t of ·the district 
att\)tpey in Bi.i,<?h ... CO]],~biflillriB:- WOW,~: be an 
iilstf.!"1;~0.riaz, · 11!-t!\1t .. tJle.A . ;P.l!rson~. .i,nterest. He 
empJlii:~.~ t,hat ~Wfll,1'14'.lLP'ymenl/!. "~d, not benefit 
any official's persoiilil pocketbook,". and contends the 
case . .}~~''"shows ''.~e~·~ wi'U ~~Y. .. require .a· 
sbow_1;11,~1;;,0f ~- pro~s~c~tol:"~. P.~rsohal mter~st m 
p~o/!,~~pno~," .~rt s,~!7-~ .<litf~Jit!.y, '.~a shpwmg of 
p~%?~~1 or_ em~tiCID:J!l;!flV.O!yeme;nt" on)he,,J?art of the 
di~ ict 11ttomey. ;;: ... , , , ,, · 

... Th~ f\.ttoii:iey .Gi~~\~. f~il:s:ib:~ersuade ~~:any legal 
Principle r~~~ts:.the i?o~pfll,t.o(~p1¢!1.,c,ting interest 
tci · ii,~i~~ a~mi;:Y,~. p~pjo\ls.l. ~cial?or,11motiimal 
stake ·m: tHlrptosecuUO'ri, Th1f;clted cases. in which 
recuse.I has been baseif" oii ~ prcis~ctittifiB personal 
involvement :.are not authority fl;>r , a

1 
limiting rule. 

[FN7) AB the Court of App_e_,1 i.µ th!) p_resent case 
exp\aID.~d, .-''[p]etil?l).#.': .iJ?:~fesi,. .9r enw~a.nal 
involvement wiltbilve 'ii :·itrtici.ilarl .. stion t~iiaenc 

. '·' ·r..(w,·.~:.:·;· . .-. ·:··· :·:.P,:1.,. .-\>.· .. Y -~· . ._I~ •;-· 11·1· ·."t 
to ~p,ly, extraneous,; .I.l):qtivatjon. Bu~ i\ d~~~ licit 
foUl)yt: tb.i!;t Dl).IY:, ev!dep.9.~·"·of :iwrso~ mte~~~ .. or 
emo~9.i;iB1 iiivolye.Iil~~ ~.· s~PP.~~. a \:Pnc~usi.o~,:tll~t 
tb~~~. is. 'a, ~~pna:~le P.?.~sibili!?' ~.t, ~l\:;_W.s.fr.i<?t 
atto.111.ey's] offic!' .~Y n!lti:xercil!leAs disc~~tionaty 
. function in- llli eyeilhanded. manner.' ;cPeople . 1-., 
Cciil1ier, supra·: 34 C~l.3d ntl: 148'.)'1~. • _., ... " 

-,, ~ ,, ' ' ' , . . ' 

,, mi' The "\n"iijorify opirii~h'.''iri P~op/~ 11. 
· 'SuperiOr'' (5-iiuH . "(Mortl~) ' < 19]9} · 98 
. cai'.App.3d., ·~,:t.s: · siF~?,2 .,_tt.~.9 .«?~~.fyitr. · · 
~ ii_, dec1s,10n p_reda~g tjie eD1!\lblie11t of 
sectio~ 1424, couid bc:i:!-'.s~~. ¥ t_e'q~g a 
conflicting personal interest fcir recil!!al. The 

··~· , .. 

majorjty in that case, hqwever, also found 
.the defendant's claim of conflict ."devoid ·~f 
substance". (98 ciiJ'.Aun.3~ at_.p. 520) .... alid 
Justice Grodin, in his concurrfug opillion, 
pointed,., out that the de~endlJ,l;lt had not 

. si.iggem.fld'. "~y plausible . scenario for 
· coD.flfct that'would operate to hlB'detriment." 
. (Id: 11t.p. 5#.) , ,. ' . 

. I.~ 1• • ., ·., , • '," ; 

se'Cil'on i424, . on . its .face, allows recusal on a 
sh'cjwiiJg 6( any, copfllct of interest thiit .. rxnders fair 
tnja:imeiit ~).y, 81).4.oPi' decll:iiolll'! intefi>reting the 
statute have not' :furili~).'.. restricted .t)le 90,r.icept of a 
cont¥,cting !nterilst.. N~ reB;ll()~ is ·app~ent why a 
P\JW1c p~osecu_tor's Wj,partialit)' coul~ I1\!J, ~-!l impaired 
by institjftioruQ interC1~ts, as: by. pei"flii.iilil ones. We 
have recogriiZed ihe eXisterice · 'of ·such an 
llil!'~)'l!!issib,le .. conflict ~ a. S!Jbeme, \4!':,t ma~~ the 
~~c;iip, bu~g?t .. qf a; pu!;ili.11 :.qef.~~~er .~-~~.~ll-~:~L.Qn 
h~~L'\H.pI!: .dec1s1ons,.tJiat al~Q a',ff.ect~d ~i;i,in.~~ffiJµi pf 
tb,~::cdef~ilet,s tjµ~tsJPeopl~·J\ Barbozq:(l2~b 29 
Cal.3d.375, 3Bb [173.Cal.Rptr.458, 627·P.2d i88]); 
ii;. ~9.¥~ «i\"li~teD~~~. ih~;-~iffii{mi~tbe ~ ~f 
ll~9B,~.<:.'lto~.!i. For. el'l!mplC\, .I\ ~,C:. ,~l_lle ·iJ:il!-(:P,f.'S!"i1.di;:s 
m,pnetary r.~Vt'.~ ~. a Pfos11\i\1~[!~ o~\l~" ~~t 
~\\l"l! tb,.eAW~tia!, ... 59,6. impe~~1~1Y;, if?, ~.o/. _.11 

pros.~¥efs·.;-f!x~~~se -.qf th,~ . ~g BI?-d.L Rl~a 

~f§~(Wrtl~i.Pif:: f·rtr~r~~{~t 1fi:t;~~ {'66 
s"·Ct:. l6lOJ 'tre~ of,P.:~n11ltii;~'tQ]if~~ejj~g:;~wce 
held '&missible whereoffd etiri .. 'stem ahmtees 
thet~P iS "116' •rrJalliitic'- ·6as1biliJ~,nl!X-tJiii" fos"~tititlii ... ., .. ·. . , • .... ,_.,, .. p '" .... ty ... -•';" P: ...... ,.,,.,r··g 
officer . will be influenced bY "tl:ie .. proilpect , of 
' . ·-·"[·'. ;•·' ~.. :1 • II .. _ , ....... ""• . ·. ·: •..... •• 

msJ11ptiojl,f11 &W:fl ].) .. .,,.. . . . 

M6re, fo. the present po mi, ii R~i)s'ecufor fuay ~~Y~· a 
cohllict .•.··a itistifutionaJ\".arta.n efuents " link. ;.the 
pt~~e,{ii't&t: fpo 9ioi~'t~ to . ~, P1\YfJ.P~, ~tor 6~~jfip1;e 
a v1cliril, who m· turn has a perlional mterel!t m .. t)le ,,,-, .. ;,!, ..... 

· defendant's prosecution and conviction,'· "As Judge . 
Friend.ly pu~ it. in. Wright v .. United States, s!lera. 732 
F_.,~d ~ii;?ag~ 1 OS6, II. 11~~~¥.ut~r ".is n9F~~!rit?~~d. if 
he.)wl, pr. .iv:ind.er_th~ 1Tif/u,riric;~ ofp~~.~rs lfho ~q~e, 
aii ax:e fo gijnd against fue defendimt, .' . (I tali cs 
a.~q~.4J o;r11e· ~~,:;c~t.'~fuas,:;tbe_~~l~iib§~i:Qr.;tc<·a:i. 
jnter'eB!'~d per~c;i!l .. ~Y b~, ... compt;1ll,ing thqµgA-,, ~t 
· def.J.yef from thf:Pro.s,~cµt<it'-8 ~Ji-.~fi..onat~W.~~;ves 
or ·op,~g~~9~· . .I~,u.~ .. i,iiJ~ungy. _p.$. e~ ~~L Jiu,tit_i:m 
et FilS S. A .. C 198'7) 48 t U,S. 787. [95 L.Bd.2a 740, 
.10j' S.Ct: 2124i': ~e hj.gh c9lirt; purs'Ua.n~Jbjis 
mlpezyisocy' autp9rity~ · fq:bad.( a. private l.~w .. fiim 
froni: · proseCuilil:g ii. contempt: on 'behalf ·af tbe 
Govemm.i;:nt, becausi: th)l, fil:n\ as a l!!Atter .of le~! 
. ethics! boi:e th,~ "obligation of undivided loyalty" to 

.~opr. ~ Bancroft~Whitney and West Group 1998 ... ; . ' . . . . . 
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its private·c1ie.ri.~ Vtil#on, l'iihich iri·tlini.·liil.d a firlva.t,o 
eciini . 'interest hi ·rosecution of the c'mit ... i. U4. p ..... arr ..... " .. , .... P ..... , ... , ... "' ,., ... ;·. emp ..... 

at bi,895 [95 I!.:]3P,,2,~.:a:fp._757J..). A.Pu~µ.c proil~6utcir 
must p:il(be if!·a fliJ.sltipri of"a.~ilJpptiilg ~t op,~i;i:tp 
servetwci masters "'tlie'Peo··fo''afhir'·e·lfuii ·t ''fiviite .... · ....... r ...... , P '"l ., .. g •.. , ... ,.P,. . 
PersO~. Q~:~P,il,fy \yitji)~ own; ~a~ti?W#)~tiifeEita ip 
tlic:' pi:o~eiiution.· ((jiiffger 11 •. Peyto~ (4th Cir.' ~9(i7) 
37il''·'.F.2ci 702,li 714.l '"rFNBJ ::p·rlvafe ,'piflµ,~ce, 
exercised through control over the prcisecititor's 
personal or institutional ·concerns, is a conflict of 
interest, µnder seqlfon 1424, if ifbr~ates a ~eBSonable · 
possibility die . pt~~~cu!a( way ii.ct. act· iii an 
evenhanded .illafulfli': · · · · · 

';'I=- ;.'i 

an effort ti;) overcciine budgetafy re5$.intB, he 9wshe 
hBB' .~d~'clpteq' ass~!®~6." #ciJU the pu~li,c' W. 
inve~tig~ting pr pfl;lii~cajting ~ · ~~,-.· ·A.t th.i;i.: ~~?le . 
time however thtl"oliiirlJ the. ilblic and.individual · '· .......................... ' ... ,P.. . . . ...... . 
defBD.da.ii.til liiil' en'.fitled'fo'rest'ii.sSlired that the ublic" .. . . . .• . . ... .. . .......... P ....... ., 

roiiec\itofiif di§cretio . chhices will be unaff'ectiid p . """ ....... , .... llllIY ....... ,,, ... " ......................... .. 
. h rivare· irttete!its; and· will be· "born of ob 'ective Y.P. . """.· ., .... , ..... ,... ,,... . . . ~ ... 
!ind 'hnparliil.l cociiiderlitio'n of each illdividual ca8e." 
CG'reef. '.fui\ra: 19 cii.J..3d atp. 267.) , . 

· cili:>r:ib''Bancroft~Wli.i1ney aD.d'weat orli1,1'P 199& · 
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comph\~t to. lo~~,.Wod.~~on. ,Ber,ppc! such, ro.11tjne 
coopera,tiPn.. Victims of Ccimil).,e~R~a\: end corporate 
crim,e~ Ei.ilI!letinJes assiBt .tile prt;i~ec~tipn ~Y qo.J.Jeqp.i:.g 
enilq,9f Pnizllig nepe~sa& iiif9dDition fro# int.einitl 
sotifflp,'~. iffid ;iµa,Y ev~.hire ptjv~~e ;i,\}ye8ctig~tiJfs for · 
external favesti' tion .Of ' ' ected crinies ' ' . ·.the ........ ,, '····· .,!!!!,. ·"' ' ... )!\ISP .. " " ' ... ,.,' .~ -··· 

. coajpMY· .None ofthe§11 C,OJJ,llllon pfaP#ce~, h!iw~Yer; 
incl~q~ ~~ di~tric;~~-. 11;t,fumey's j.olidtai:io" ·an( 
acceptance of finap.Ci~I .assisl.®oe to. satisfy ·an 
already incurred obligation.' ·' " " ·. ·. · 
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financial con\ributions are_ of a nature and magnitude 
likely to put ilie prosecutor's discretionary 
decisionmaking within the influence or control .of an : 
interested party. In each case, the trial court must 
coruiider the entire comp le)( of facts sutroi.inding the 
coDnict to determine whether the conflict makes fair 
a'nd impartial treatment ofthe.defencfunt ~ikely. 

.. . . . 
(§) Stijiportirig . rec~al here is the fact the largest 

'p'aY.!Uent, that for ~trawn's first $9,450 bill, was, as 
the trial court emphasiied, "payment of *600 money 
for a de~t. already incurred" by the district attorney. 
The final deciSion to obtain payment from Borland 
wall. 9q( made \inti\ Sbwn sub~tt~a his r~st iifil., 
Becliuae' Strawn bad criiitracted with the ' distr-ict 

. attorney's' affic~.·rafu~r llikn.Borl~ci, ChiefIIispector 
Joh!lson ~!l.~onably believ~c!. the district att.omey's 
office .wci\lf d . be resp~I\6ib)e for · Str~wn's . bil~ if 
Bor,lancl did not pay !IJ:¥i:O. :f?orland paid Strawn's bill, 
ino!'ebver, in re~pqi;IBe. fo a direct' req~est from the 
diSirict. attorney's offic~.1 Wliile d'ecisions from other 
jurjsdi~tio:~s have apprB~~d 9f so~~: forms cif vic.tiin 
ass·i~tii*e, 'fqr example: in ili;e form of an a~orney 
hired oy a victim or victini's firmily to assist the 
pub.ij,c.,p!o,secutpr.(~ee, ~.g.,. Powers v. lfaudc (5th 
Cir,J9,~~) 399 .f..2d 322. 324: R11tledge v, S,tate 
c 19801 245 Ga. 768 [267 S.E.2d 199. 2001: slate v. 
Risei·o{~~8~) 170 ;fr.Va 473 r294 S.E.2ci'46~. 46.4Jl. 
ncine itfoiJV'ed the pi,iblic p!]secutor's reqtjes.t f.or the 
vie;:~'.~ ~~~istilJlce to sati~fy II ~oo,etary q\)pt already 
i.q.~~~ Hence, 'none assist otir analysis here. 

The size of the contributions here also tends to show 
re~\ls~i wo.~d ~e withil;l. th.e triaJ court's discr~ticin. 
District .{l.tiorµey P.~er 'testified l:Lis. ciffice. fi¢.4 for 
this. cyp~ of investigaiiqt,t,.w~~ v~ry limited, and Chief 
Inspe~t~t, Johnson apparently regarded · _t.11e 
investigah:iry costs here aii. hµ·ge enough to warrant 
·the unuS'ua! measure ·of. asking the victim to' pay 
them. · · .. 

Finally, the .tr\~l court's assessment. of the strength of 
the prosecution case supports. the decisi'on' 'to recuse. 
Befim: heatjn,g the reclisal motioU:. tJ;i~ co.urt held an 
extensiyi;: hearu,ig on the proper mea:iJ,s, of proiecting 
i3orland1s' asserted trade secret8 from disclosure 
durfug. \h,e .. cri1'mnal proc~e~ings. {!'foe Evid. Code. § § 
to60-1063.) In .!)le course of that hearing, the. court 
re'peatedly stated)ts firm impression that the ~i.tbJect 
secrets, whic~ .. Wang .and Eubanks were alleged to 
have conspired to steal, Wang to have stolei and 
Eubanks to have received, do not in fact meet the 
definition of trade secrets. for criminal purposes ®m, 
Code. § 499c, subd. (a)(9)), although they migh'i be· 

. . 

trade secrets for purposes of civil remedies (Civ. 
Code, § 3426.1, subd. (d)). [FN9] /µguabl'y, a 

· factually weak case is more subject than a stron:g case 
to influence by extraneous fu}imcial considei'litions, 
since in the absence of financial assistance from the 
victim the prosecutor is more likely to abandon or 
plea bargain su~h a case. ... 

FN9 The Attorney General · observes, 
·. correctly,' that th~ trial cdurt1ii con'iments "are 

not evidence of weakness in the tlase.'' We 
do not suggest they iire, ·and° express no view' 

. as to the actual stre.nli\h or weakness of the 
. prosecution case. Tile 'ti;iai c;c\iJrl's, cciitimenis 

are signific!l~t o,nly in that theiy tend t<? shci"" 
that coUrt's own pre~aiy ass~~~ment of 
the c'ase, an assessment. the' coUrt rilay 
properly take intii'' ac'coun! k milkl.ii~"!ts 
discretionary decision on recusal. '. " .. 

Considering the above factors,. we cannot say, as a 
,. . ·'', .. \ ' 

matter of law, that .!iad the trial court addressed the 
se.9ond part of the. <:;onner test-the gra.vity ci( *601 the 
identified conflict-it would have aoused its' discretion 
in jmciJng the: ~onflict so ~ve ail to r¢n,~er fait 
tieatm,~1,1t of the defendants in ah stages of the 
criminal p'roceedings unli~el~: The Court" of Appeal 
!he.re fore.'' erreci in holding ,th.at, :assuriiing a conflict 
ex:isted, it' Was not, wi a matlet' o'flaw, grave enough 
to justify recusal. · 

. Disposition . .. . . 
The cause is transferred tq th~ Gourt of Appeal with 
directions to vacate its previous judgment and 
dismiss the appeal as moot. · 

George, C. ·1., M~sk, J., Kennard, J., Baxter; J., ,chili, 
J., and Brown, J., concurred. · · ,., · 

GEORGE, C. J, 

, Concurring.-! have signed the majority opinion; and · 
write si;parafoly simply to explain that, on these facts, 
r· believ!l-'apart froin any general 9onc.e.rns I may have 
about privately furided public prosecutions -recusal 
of the district attorney's office' was required as a 
matter oflaw. 

·r. 

AB th(majority holds, the trial court correctly found 
that the prosecutor suffered a "conflict of interest" 
under Pelini ·code section i424-i.e:,' there was· "a 
reasonable possibility that the [district attorney's] 
office may not exercise lts discretionary function in 
an evenhanded manner" (People v. Conner 0983i 34 
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. Cal.3d 141, 148 [193 Cal.Rptr. 148. 666 P.2d 5] 
[coustruing Pen. Code. § 1424].) The majority then 
addres.se~ _ihe rell;1ainin,g question-wllether recusal of 
the district attorney's office was required because the 
conflict made it "imlikely that the defendant would 
receive a fair trial." (ien. Code. ·s 1424.) 

AB this court said in Conner, detennination of that 
quesµon calls fo.r ~n inquiry as to whether the conflict 
is i•so grilv~ as foi:ender it unflkelyth_a~ defendant will 
receive fail' treatment during all . portions of the 
criminal P.~()ceedings." (People v. Conner. supra. 34 
Cii!.3d Rt p. 148. )ts,l\cs added.) The majority 
coriclu.cje8; corri;:ct\y," tliii~ on th1:se factS the frial court 
would fC/t hnv~ !lhl,J.l!ed {ts disereti.on Ji.ad it concluded 
that· ftW'. ttea.tnien,t of. defendants was unlikely. I 
would mess th~( iin<ier: the cirCUI11stances here 
pies~~d, the 'tri~ . court "properly cciuid not have 
exercised iis discretfon otf:ierwise • . 

I 
AB. the J);lajority aclaiov.:ledges1 the relevant facts are 
lis foµqws: (i) The djstric~ l\ttorney . sqlicited the 
alleged crime victim to pay approXimately *602 
.$~~ 1QOO :!!}curred, by th_e district attoin~ts offic'~ ln 
connectl94, w.itb .¢at office's (nvestigatj.an of~~ C:\!~.l<i 
(ii) a. 'depucy disfrict attorn'ey teeti.:(ieii tba\ the debt 

• ciweo:I by the qfl:ice wa.s "l!J.!bstlµ!tiii.1 11 in yiew of ~e 
offi~'s lini.ited reso~e~;' and (ill} the triRI coUJ1 
assessed the evidentiary support for tlie crim.inil trade 
secret charges against defendiints a8 extremely weak. . 
Certainly, as the maio~ty concludes, all three 
circums\!l=es '.'suppo~~ ·~ecusal under Pe11~I Code . 
section 1424. As exp!B,llled below, arid contrary to the 
arguments advanced. by· the Attorney General on 
behalf of the district attorney, and relied upon by the 
Coµr;t pf Appeal herein, these cir~um.stances also 
mandate recusal urider the statute. 

First, the circumstance that the district attorney 
solicited Borland International to . pay the debt 
incurr.~d., by the ·, di.lltrict . attorney rendered it 
proole~Uc, if not up!ik..ely, that the distri~t a~orney 
wotild be able to exercise objectively his 
prb.secutorial d.isc;I:et_ibl!. N the tri0.Lcourt observed, it 
would be qui~e difficult, for the district attorney to tell 
Borland that he . has· decided. not to prosecute 
Borland's case, after Borland, al the district 
attorney's request, agreed to pay substantial biµ,s 'that 
were submitted to, and that were the responsibility of, 
th~ district attorney's office. Accordingl:y, ~s was 
not, . as the Attorney General asserts, me~ely an 
exe,mple . of normal "c9operatjcm by a victim 
corp'oi-ation." Instead, the solicited contributions here 

at issue are of a different order and pose a far greater 
risk of' improperly influencing the district ·attorney's 
exercise of charging and prosecuting. discretion. · . . . 

Second, as the majority acknowledge~, the size of 
the solicited, COl).tributions . inqreased the Jikelibcio(i 
that defendants would not receive fair treatment The 
district att~rney testified that the office ftina'ior tb.'i"s 
type ()f investigation was very limited, and the chief 
inspector "apparently regarded tlie inve~tigatory c:o#s 

· here as lf!.Fge enough tq wariant the unusilitl ril,i;:l\sllre 
of asking ihe victim to pay them." (Maj. opn., ante.· ilt 
lk..filill.) AB was conceded by the deputy district 
attorney who argl,ied the recusal ~oticin, "[t]he sum 
of moiieY, ~at ~otiarid paj~ in:¢~ [C!istrl~·t atteiw.~Yl 
univerac:.is substan~al c.ori.si4ering our·resciilrces." · 

• 1 ' •• . • 

Certaip.l:y, the distrj~t . :. !!t.tqrney w~jllg . have 
appri:;ciafod tb~t Borlaii,4;stqoq.to..benefit fro.m the_ 
crimineJ prosecajion of c!efen¥u~j ~ot on,Jy w9til~ 
such a pros!)cutioii assist' BoriAfia's · parallel civil 
action, help pro~.~ any fl!l~~;i'ted tra~ secre~, and 
serve ~ deter otli~~ frqm cofumitting .~imiliir. ~6~. in 
the futii):e, but pr6'aecutjon also would' constinH.~: a 
majo~ . disruption and distr~on , for . Srroru.:itec; 
Corporation, one of Borlliii~'e pripiazy co~petittirs, . 
Uni:i~ these' cii'climstalice!i,, the solicited f\iili:ls li)\:~ly 
wou,1~ be. consid~red, by ·Borlll!!-<i to b~ ,,11: prudent 
inve~t¢ent whether or nC?t,tl}~ p~sec,utig·* \iltj!nate~y 
was J>uraj.~ to ~ mid, C0ll'.".i.gti~~i.,.~p.e¥u8e,, _by 
keepmg the prosecution *603 "ilive a )i.ttle longe~," 

· Borland would beneflf cori:J.petitively vis-il'.-\\-is 
· Symantec~ Th,us, the c!is,t;ri.ct attorney could 

"reimburse" Botlan4 fo~ p'~yiiig. the inc.Ur!'ed de)l.t 
simply by exercisjJ:iij disci'efion. tq ,ccintfuue or ex.t~d 
the ci'iminal inve~tigilticiii. for. ~o.il~ll): .tha~ it otherwis~ 
would. AB the opinion observes' (maj. opn., ante. ilt p. 
~ ji:i. 2), the ciiS.ttjCi '~tt()rney" maintained ·the 
charges agallist defe'ndaiilii until. shortly after. oral . 
argument in this court, despite the apparent weakn~ss 
of the case. 

Under these circums~ances, . th~ distrfot attomey
knowing the stiB:legic importance of the :matter to 
Borland, and hiiviJig a~~ed Borland to)a:Y the district 
attorney's obligations:likely .w9uld feel .a great ~.erise 
of obligation to put~ue the p~osecutiori and w<iu1d be 
reluctant to exerCise .cibjectiv'ely his prosecutqrial 
discretion. ·This further increased the risk that 
defehdants woufo not receive the fair,· impartial 
treairile'~t that other .defendants would obtain in a 
similar situation. · 

. Thi:; Court of Appeal co_nCluded oiher:,;.,ise, reilsonmg 
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that an amount of money significant to a tightly 
budgeted public office is not necessarily large in the 
eyes of a successful for,profit corporation, ll!ld that, 
as the deputy diatrictattomey arguing the motion put 
it, •. !1the awn 0f money that Borland paid in the 
Borland·: universe is not great/1 .. Even ·if true, the 
district" attorney's ,: observation.-·fa of debatabfo 
relevance, ,The! question is; -whether the size of the 
solicited" contributions· was ·sufficient: to· create .a 
likelihood of unfairness tb defendants arising from 
the·'!illeged yictim's undu:e influence •Oil the. district . 

. attorney's discretionai:y authority. It matters little that 
tjle $13';000 solicited funds.might be "small potatoes" 
in·Borland's eyes1 ;thedssue is the likel}':influ.ence:of 
mch 11 payment upon"the· financially strapped •public 
.prosecutor.;, in his· '· treatmen~ of. the · criminal 
-in~estigation - and · continued · prosecu~on,, · of 
defendants. . 

·,: 
Finally, as alluded to by the majority, the trial i;:ourt 
made clear ita "firm impression that the subject · 
secrets···.;. do-not in fachneel the definition of trarJ.,e 
secrets for crlmina/.purpose&· [citation], although they 
might be trade secrets for purposes of civil remedies 
[citation]."·(Maj. opn.1 aiite; at o. 600,~ On the final 
two clays.of an eight-day pretrial hearing on Borland's 
request 'for ·a trade-secret protective .order Gfu!k!. 
Code;°§'' 106ll, the.triiil!court.llSserted: "I don't.have 
criminal trade sborets;here in my·opiiiion:at all, and
frcimwliat I've seen, .;i1'Iil,not'sure, \YhY this·case .. is 
here."'Bater, the coUrt·stated, "J dbn't si:lei·criminal 
trade"secrets here." Finally; the· court repeatf)d, "it's 
this Court's, view ·thatd:here's·not a criminal trade 

:.secret·involved. And there isn't, gentlemen, I still 'say 
it to· you; 1:dcin't know what we're·doing here····""" . 
. :. 

As !far majority obsel'Veli,(maj; opn.,·ante, atp .. 600, 
fu. 9), the trial. court's sta'Winenta.reflect;c[early.·the 
trial court's considered assessment that the *604 
prosecution's case was flictually,weak .. (See·also maj. 
opn., ante; at .. ·p .. 600.}:Coi:ilriuy "t!l;·;.the·.•Attotney 
Gelie'ral's suggestions, ·it .. is appropriate;' for . an 
appellate: coun;: to take: into accoui:it .the· trial court's · 
assessment thatc'.the prosecution's •Case· is weak, in 

' determining whether ·the trial ·,court wollJd .. have 
abwed· ita :discretion had it denied the recusal motion . 

. '··' 
JI 

I agree with.the. majority that .the trial :court would 
~ot have erred had it properly applied Penal ·Code 
liecti.0111424 and granted defendants' recusal motion, 
Indeed;• the trial· court wciuld ·have erred had it ruled 
otherwise. In' light;;of '{i) the circumstance ·that the 
contributions were solicited to satisfy obligations of 

the district attorney, (ii) the size of the contributions 
in relation to the budget of the district attorney's 
office, and (iii) the trial court's clearly expressed and 
considered llSSessment that the prosecution's case was 
weak, I conclude .that the trial· court would . have 
abused its discretion had it denied the motion to 
recuse. 

Mask, J., concurred. 

Cal 1996, 

People v. Eubanks 
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Tii:E PEOPLE ex rt;!. DENNIS KOTI'MBIER, as 
. ··District AttOmey, etc., Petitfoner, · 

v. 
-THE MUNICIPAL COURT OF THE SAN 

BERNARDINO JUDICIAL DISTRICT OF SAN . 
BERNARDINO 

COUNTY, Respondent; JAMBS J. CHARLES, JR., 
et al., Real Parties in Interest 

No. E007729. 

Court of Appeal, Fourth District, Diviiiion 2, 
California 

Apr 20, 1990. 
SUMMARY 

On petition of a county district attorney seeking 
· relief from a policy imposed· by the municipal court 

requiring the attendance of a deputy prosecutor at the 
trial of traffic infractions, and dismissing infraction 

· cases or entering judgments of acquittal if no deputy 
prosecutor was present, the Court of Appeal granted a 

. writ of ·mandate directing the municipal court to 
vacate its orders terminating the proceedings on 
purported fmdings of not guilty as to the four 
individual defendants named as real parties, to 
reinstate the complaints, and to conduct trials in such 
cases in confonruty with this opinion. It held that 
there was no due process violation in conducting 
traffic infraction hearings in the absence of a 
prosecutor and that Gov. Code. § 26500, which 
defines the duties of a district attorney, does not 
forbid a -district attorney from declining· to have a 
deputy present at such hearings. It further held that 
the trial.court could question defendants in such cases 
and that it was not required to take the initiative and 
examine the People's witnesses, but that it could 
properly require the distdct attorney to supply a list 
of witnesses for each case and should then pennit 
such witnesses to give a narrative recital. (Opinion by 
Hollenhorst, Acting P. J., with McDaniel and 
Dabney, JJ., concurring.) 

HEADNOTES 

Classified to California Digest of Official Reports 

(l) Criminal Law § 635-Appellate Review-
Appealable Judgments and Orders-- Dismissal--

·' I··' 

Page I 
,·_, 

"· 

Defendant Not.Placed in Jeopardy;·· .. 1 • 

As a rule; jeopardy does not 'attach uhtil a witness 
has been sworn; The prosecution *603 · may appeal 
an order · or judgment .· dismissing or · · otherwiSe . 
terminating a: criminal action before· the defenditiit 
has been placed in jeopardy.,iI'hus, although the trial 
court purported to make findings·ofti.ot- guilty in four 
traffic infraction cases after ·refusing to' allow 'any 

· witnesses · for· .the prosei;:ution to testify be.cause no 
deputy .. prosecutor attended the -hearing, the trial 
court1s actions· were. in fact .. dismissals ·under Peri 
Code{.'§·:1 •1385;.:(dismissal.:in: f4ttherance of justi:e} 
and .fue ordets were 11ppealable' since:-;jeopardy had 
not· attached. No evidence had bilen ·taken'' and lio 
finding. ciffact could· have been made and itiwas-.clear 
that the results occurred not because the prosecution 
failed to prove guilt, but because the court refused'to 
conduct trials. · . , 

:-.·:i:.1 -·· _! 

® Mandamu(and Prohibiti1m § 27-'Mandamus
To Cotirts •Bild Court Officers~-' "Right of Prosecutor· to 
Extraordinary Relief. · > · _ · 
In· traffic irifraction oases' involving a .municipal 

court's rpolicy-. of decliriing .to ••call.:witnesseS;'- even 
tho~gh police officers were present to testify, ·and of 
pllIJlortedly making not guilty findings if no dilitrict 
attorney was-in:cour!;'the district attorney; who was 
entitled ."ti:> appeal ·-.the:; orders .since the -w.unicipal 
court's .actiorui were in fact dismissals .under P.en. 
Code. § ·BBS .:(dis~slil ·in: the furtherancrl 
justice),· was also entitled,to seek the· alternative of 
extraordinary-'i ;r~lief .by · petitio,ning for. a-' writ of 

· mandate-:. and prohibition._, Relegating.: the district 
attorney to the remady of appeal would delay the 
r·esolUtion ofc11n•·important·:public issue and add to 
what was already. a multiplicity of appeals. ' 

(l) District antLMuriicipaJ: Attorneys § · 2.,-Powers 
andDuties"-Btatutory?Definitioji of Duties. : 
The intention•ofGoy,,Code, § ·26SOO;:whichdefi.ries 
the .. duty of a district,attomey;-is. to' grant the.district 
attorney discretion .. ·both. •to:' initiate. and conduct 
prosecutions insofar as. it m~ ·that.<it is .the district 
attorney's. prerogative·:to deteimine ·whether· to ·file 
charges and whether to continue a prosecution. 

(1)" Criminal Law § 220--Trial""Presence of 
·Counscl-·-Presence of Prosecutor, .. 
The· conduct of . .,infraction . trials without.- the 
participation ·of a prosecut~r does·: not ·violate' .. a 
,defendant's .due ·process ·rights. >:The prohibition 

... 
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O:gliinst appo!rited ciiWiael in:· infraction cases <Pen. 
· Coded '19.6; formerJy:Pen/ Coder·§· l9c) insures 
that a majority of defende:rits will be imiepi:esented. 
Thus; the presence·ora pfosecufor would bim!Jy be to 
a defendant's li.dv'liilfage. · 

. rn DiBtrict and. l\1:unicipal . Attorneys . § 2-Powera 
and Dilties~:.oeiilii:iliig to/Have·· Deputy Prosecu~ 
Attend Traffic Infilictiiih Triais. · 
GoV.''Cocie:'f 26.SflO, which defines the dufy :ara 
district attorney. 'C!Oeli not *604 forbid a deCiliioil by 
the district attorney not to provide a deputy 
promrutoffof infril'ct!on trials, 

- . ··- . ~· 

(§)·Courts § 5--Inherent B.hd Statutory Poweril-
. Coiripelimg· Attorneys APiieifumce, · . · · · 
k cdlii'fhiis the power:'.to enforce an 'il.ttomey'ii duty . 
to appear where a ciiiriiilitmeilt to do -so' has been 
·made. · · · · 

.:· 

CTJ cow § · · s--liilierent and · ste:tutciry POwehi•· .. 
Cmirt's-·Power tfrManage Proceedirigs Before'.!!. · ·· 
Every ~ourt iifii certaiinilherenfpi:f~ers fo milriage·'· 
the proceedings before it (Code Ciy. Proc .. § l28), 
but thi'i\''power shi:luld be exercised by coiiits iii order 

- to in!itffi the·ofdertf1i'diilinistrii:tioii of jUSticil e.·nd nbt 
ail:~ ''.lvii~pon ·ii(a ·battle ·of priorities; ~liua':}n four 
trli.f:fi61 ·'~iifriictiilii ·. caiiea ,, involving the mtiriicipill' 
coiliffip.olicY ··'of decliriirig''to''cali' Wi~esses; · t:iveii 
thougli:tJ'>:auce · offi.cers"weie pres~D:t t<:r ternfy;' and 
ptajl'O~qly malanfiiot gtillfy fihdings'if no· deputy 
diBtncf~iittomey' v,las . present 'm coUH, 'an order 
reqiiiririg. the' rruiruCiii'Lil ~?ui:;t t0 allow 'i.ti:ffiictltin 
proceedings to be held in fh~ 1bs~ni:e ofli depufy did . 
not necessarily irivade the municipal court's powers 
.or i;ligiiiiy. ". · · · 

l]J criminal uw·§· 234-;.Trial~-Pol'ier and Conduct 
of JudgllLE~i11nlli~tio1{iif Witiiesses-Exrururiation of 
Prosecution Witnesses.· ' 
It is the duty of the. trial court to assist in bringing 
out facts, withiir'reiisonabfo:' lhriits, to thi; end of 
r~iicb.lhg a just reslllt. Ii:6w~v~i', no court .should oe 
pla·ced in the j:lositlcin o·f appearing to assist one side 
or the other. Thus, in' traffic ififraction i:llSes ih which 
the distribt attorney pedu{ed'to ha:ve a depucy present 
in' court; it via~ n9t improper· t'ot ·flie m.ai ¢olii:t to 
que8tioi1. the defendants,. but the trial . cotirt wils not 
required tci t8ko the initiative in. eiariiiiiing tl).e 
prosedition's wituesses. The triBCcotirl, which had 
coatirhling discretion tci request the piesence1 of a 
prosecutor in an unusual case, could properly require 
the district attorney to supply a list of witnesses for 
eiich case and wa8 then reqillred·fo perrhli each such 
witness: to give a n~rrative reciiiii. ' . 

.. · 
Paae2 

(See CaJ.Jur.3d (Rev)1 Criminal Law, § 2937; 5 
Wltldri & Epstein, Cal. Criminal Law (2d ed. 1989) . 
§ 2884.] . . 

COUNSEL 
•'.'; 

Derihls' Kottmeier, District Attorney, aiJ'.Q. Joseph A. 
Burn8,Deputy District Xtfomey, for Petitioner. *605 -. - . . .,. .-· . 

Ro~r Meadows for Reajiondent .. · 
· .. '' 

HOLLENHORSTi Ac,tl~g; p;'J; 
.. ;. . ,,;·.·: . ;•'' 

:·1 

"l~.- .• 

For the' third ti.iiie, ··the''P~&pfe, by ~nd ilirougil . 
Deillli.s Ktilliii'eier; in· bis capacify~'s District Att'orney. · 
for.the County of Satl':BilfufifCliilo/seek r'eiief from,, 
this. court from a polic;v i~pos~~ ,bY,. t,he miinicipal . 
coiift requiriiig' the ilttendSiice cif Jii:Oii.iicutois at the 
trial oflriiffiii inffilctions .. i:?Nff''.Altlfougii' we have 
previously decliii~d to· ·aii~e .· Jli,rudicfa:ift '·ana:• 
req'uired .'petitioner to seek his availal;!lb reme~i In 
tho ldw~'cciurts, we· fiiid ourseives compelled at'il:ifs ' 
time'fo ii:lto!'Vei:ie. :· ,,, .. ,, · · · ·· · 

FNf We con6idJt this th{'cori:e'ct wa/ io 
chaf~qtedi;e· tlit ciU~Y' ot'~Bi)oh'.ile±it ~O'titt, . 
despite!' fts j)U'ijjhfli:'d . cofupiianU \vlih llie ' 
order of the superior court forbidding it to 
ii(iiJ;i.peI Siicl{ ·.attendance. . As will . be 

· Ctlscuss~C! below;' ilie · ·c:burl1a actions in . 
dismis~iilg all •. &~cl{ cases if no. pr~secutor . 
aJip.eB.iild was'· a irrufuii'ai'enf effci1i to force 
petitioner fupr{lvide'ii't:iciput)i. · · · 
·; ; ; -~·- - -.. ~ : .. 

Petltioner '·(hereinafter somJ::tiriles ·. the District 
Attoriu::yY filed"iiis · fitlif petitii:>li"wltii · iliis c6urt on 

· October 3, 1989. This petition .alleged that in July 
1989';'• Judge'Dilvid Merriam .b'r re'spo.ndenf coitrt 
n:otifie'cf . petitloi:icif'. that ·. whifu'" ht; ilssUn:ied . the . 
assigl:ibient 'of trii.ffic trials. (jfii Jtily ·28, . he . i\iolild 
tequlfHhe atteii.d.liilce ofli. deputy diairliif ~ttorti~y tci · 
represent iii~~Pdopie: [FN2J Pb'titidrjei 'reail6i:i'iied by 
requesiliig thi i:aric&iiaiiofi 01' this p6Hcy, r~Iylllg on 
People v, · Carlucc( < f979i 23 c~i..:ld.' 249''(152 
cai:R.0h'.;:439, s.9o i'.2if!sJ..-Despite the'ilite'fyentfon 
of Presiding Judge''Arilliony Pfazza;'tbis effoi:t was 
w1iiuccessful;···ahd·~d{:l'- Jtily 27, T989, the DisfiiCt 
Attorney Nee\ a'pgtiti.~.n for .,;Jpi of#9hibitio.~ vviib, 
the sup en or c~lut, 9ri t)l~t llaµi~ d~y •. ~ copy' of liil' · 
alternative writ was served on i'eapo\idetit courl and 
Judge Merriam, which forbade respondent from 
implenientfug its policy ofreqtiiring the presence·ofa 
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deputy district attorney. 

FNf. Tf~C:· fiiais are apparently c~endared 
for FridBy mornings. 

In response, at the celling of his traffic infraction 
calendar on July 28, 1989, Judge MerriBin announced 
his in1eg~qn,Jo. o\:>er,.~.e e.!~mative WJ;i!; ·Howeyer, 
he 4,eclin~4 t,o Permi~· any,,witµ!l~S~~: for tj:)\l:~eqple to -
testify unless they ·were forme.!ly called by Bn 
attorney. As no deputy-W:B,11 .. p~ent; ~e co.µrt c.B!le.d 
the defendants and not only allowed them to tell their 
side of the ~~*!~ts; .. ]J~! -'~tiv~Iy qµe,s~oned 
them In the ca.se of each defendBnt whose "trial" was 
reflected in the tranactjptJ?f PV~d!'1d ;to tllia -QPIJ.!l!; the · 
municipe.! court Bccepted defendant's version lllld 
fci_~,4 .\lt,~,,r~96 \l.~fl'A~~ :!lot.gui_lty"lcitition~r 
~s!l~-~ w1!Jio1¢~,4c'~ .itl?,~t q defllD.dan\S' w~ in 
fa.~t S() fo1Jll411!i,t ~lY!RlHJ111t c\a~e.o . · -. _ .• 

·• • ~ ~~):t""·· . .;_ ·, ::·~,~~· .. :;:.;I• •I . ·:·.·:~~J'-.: t .. 

The .. D~l!';ic:,f A,.~~rney's ~f.fo.i:t!l.; ~P o.~tajp, a· re,v.tsc:i4 . 
O~_ p~ncUAg ~ .J:!".s,rlng ()n h.i!I Pfl#*1n.for writ of_ 
pro,ltjbi~P,~':d,!!Jecl1,, ajt:lloug\i .- -Juqgc:i. ·1Merriiµn 
even~l}!h~. ,mo!fH!e..d .• :hi.~ 1P\'llC~C:r. to. -.-1l:Wh<1f ,gl'\\\ltjng 
BCqwtt$.1iµi~er,PepaJ. Code .section 1-118 !n,.!i.11-cBs!la 
in which no ptcis'ecufor wiiS present~ t.l;lis .:p9,~tjri~~~ -. 
throughout the month of August and into September 
of WB~ .. T_!i,e P~_plebe.gAA';fi,li,n&.11D,ti9il!i of\~ppeal on 
e.!l;~Ml?h,J,1~~~1 .,:«fficp ~;~¥~~.~ ~P.,k¥.1A\i,\.tjri:i.e the 
fi$ Pet.iti9I). :Yf~ .. fll,e.4, ~. tJ;W!, f1?,1/l;;: {FN3 J •. ,~, ,. 

. ,:~,;i .,, . . . . ..... t ; ;. ·rfr·= .'.· , . , · • ·,, . 

FNi wl' aii! .W-.{9~ec!..,.i\iB.t b,y,i:i.ow. well 
<;!;.',~ 13 O, ~Ii ~P,P~ii!!l ~v,e ,b!!,\IP.Aied by the 

_ :reqple,. We ~~' l!J.~H. ;mfo~e4, ~~. contrBry 
to. -~fl sµP,~.9f ;P,1>/;ITT'st.be~~f tp,a\. c;aqil appeal 
could co'1<vfo.lp,!~~Y. ,J:>e,.,~~soive4 ~th respect 
to its pBrticuliir iaslies, the Bppel!Bte 

. depilf!I!lenbi'* B,Wllj$,i;\lg,_,,_ ,~ , co!ITT's -
pi:gnq~9~!P>~~t·9.f.11 gener!!l ry.le}?f!BYl· __ 

.! ' . " .·.~'.•·_·,,-._i,.:);."I·· (-.."~ .i. ..• ·~· ..• ~. .':.!/:.:' .".l I • . •'. 

Q11 Sep~~-~::,:t,~ •. -~7 J;>J~~()t A,~\1~¥.;~;.(~~ti9-on 
was h~ar4J?:Y, 9i.e. •suP.e.IJ9~pow:t: ~~Pll-~.:!10 ~tj:~ 
jtJfl~.t\!1~ was, ~:'.'.e.~ p~e.se.iited, as: P1111. o.f, the ~e.,c;Rf!1Jo . 
~ .B°B1l~· ~e,1~t\lleri9.~.;.~~.Rllll,q~g-~~A~ m~e?,.ti,Pll 
to d_~y,,re!j,!i-f. on._,t!J:e, :tB~9!1'.'.·!P~~ ~e.~eQJ.lly,1~. !\l;!ll_e~Y 
by Bp~~JV ,II\. e,a,cp ~·r;:~e. _- wp~ \!!\~~\H'l!li Th!'1 ~9-?-~ 
expresseci the 9pinipJt ~te.~~h JlPJ!ea~ wou!d .pr_!l~ mt. 
a:· ·fuii:'' :Jev · 10-'Ja·'fa.Cf::Sifua'tia· ~~:,ifud: wiiiild.l:'afua .... Y ... ._-. ~ ... P., ........ -~ '"-. ·'· ,,_,, ,,n;. ,_,,,._ •. 1- .... .-... "":-' .,._. 

;:~~ei:r -fiil;~~J;0:1tr~fiir,~d~;iff:J1~0::_ 
effe.c.l;tvelY"l?4".~pmye_n~eci, ~Y tli.e. ,tp.).1l1JOIP.\i,1. pollrt,, and 
relied o~, this !~, -~J:io,w ~t,a ~~neral 9r~er in Illjl,J?.c\ate 
migil.t _110t cove.r!~t~~ p~c;~1c~. or pi;i_lig1e~. . ,-, ,, 

•. ' • . •• ·1 ---~ . ·;. '·. ; .; ~ -;::J • • .~· • •. _, .... • •• 

The J?.,i.strid Attorney :fi.leci his fir~ petition,V(ith this 
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1..: ,. 

cou,rt on.Dctober 3; 1989, in whicl;i he B()lt-ght B-.full 
review of_,!fie j,s.sue~ .. V{~ granted, relief in Qp.\y--.a 
limitect- ~en:s:~. ordering the BUJierior court to set asid.e 
its ·fin,d,ill.g ¢at ~e remecj.y by app~al·•was. adequ(t~. 
and directing it to hear the case on its merits,., ,,. 

In .. obedience ,to. :1 this. oi:ciep,,.-_ tbe.: sup!<l'\ol'. ·court 
concj.p_cted furt1i.er proce~c!i,ngs0 . l!J.'!.4.:~~ed ·Ii judgment 
on February 15, 1990, dire~~ tJ?:~1m1-.J:ajc;ip1'1·c.Ow;t 
to ceB~e from l,'equiring Qf:,~i;>.mp~~g -~;!l!tenciaJ:\ce 
of a. pr()secutor at traffic infrBCtion b,e;aring~, •: ,-- · • · 

) . ' ; I " J ~ ~. ; • 

With prophetic anxiety, .tl;ie District Attorney .!1gai).i · 
resorted to this court, seeking e. broader order, We 
again deµie;4 .the p,c,µti.on, :.,\11.1,t,:did so._\Q.XPressly 
without prejudice to fuWfe .imice;e,@:igs "$9_iµd,. \hei1e 
b.e .~er, ~.mi.ssal~ 1,.pr shpul~u ~~ -.9114~· and 
ju4gmeoJ_qtherwise.fa!Uo l\Chieye e. r~sW.t:co~~ent 
with the interestil of justice." Although we w~re 
reluctant to presume that respondent would flout or 
dellb\l-I'!l~ely c4"cumve~ the,~up~or co_µrt's;~~dei:, :we 
hoped by,,,o~:·:~gu!lge - t() _ ~ci\ie. our'- general 
agr_el'ment with theresu,It~h~~.*607 - ,. ,:, .• 

. · .· . .. :_ .\: . -· .. .Jci'L·.b; .-~· ,. ::~ ·:. ·· · :· 
:E;l:OWf!Ve,!;· th~ insf\lq' petition_._ Wl\~\tll\'(O;n -~.c~ -1, 
19~.Qi .• f.etjticmer e.!lege~ ~t-;~~·~11Jli.cip!!l c;oµi;t .has 
on_ge: ag11m·5l5c11J4..ito:,fC!II!-PlY. wi~ t4e.< li;i:t;ter-;of th!' 
orij.~~P,th~- tban,i!!!,l!P.¢t,_~ip. ,1;llat, .while Ji:~~ ~ll 
e:f:fqtt_ to .. _9

0
0,mp.el·tp,e. l!tte;i~o~ .• pf B depi,ity ,di,aWgt 

a~9i;n~~:i\:>Y; ¢Q .. U.:i;~l!~::o.f,~i:on~~~ ~!;' othll!.,_,l,ega.l 
oll.\?f.i;:ii;in. it ~- ::P,Plltj~;1.ie4 ;~9• n:: .. ,e -,~o •e.1\9,w:.,f;he 
P~p~~·s wig).~SY!i , to 1 ,.4JS~i" t,h,~ S™1J:L .',llll!i ~ <l!WJ 
continued. to . dismiss .the infraction oases-., or,' enter 
jiajSr;ents of ae_qUitte,([Flir;{j'. : ,--·;: . . ; :l: . : : .. 

I _..,f ~ I I " ·,.,, ~ 

FN4 Ai' some. pofu.t over the _last s,!!v.era.1. 
months, Judge Ellen Brodi~ began to hear 
the. tl'llffic, infraction. ce.!endar. .she has 
exp~~s·~d her s,oU¥,ty,W_i,\h :ii¢ge.-¥emam 
on the issues ofthis ca.s5,-_,-.-. .,,.. · . :· .. , ... ,. -

.-~ 0 1;·:::.-. 1 •L<~': • > .. ':. ~.· ',l ,., 

-. _ ,. .. ~ :. .- · Avl!µl!bJ.\i~ i;if~_lie:f. · _ - , 
Fq~Andivi4uals h!iv-11;.b.ee:n wune4 a~. real.-partie~: 

.JBines.}._ Charles; Jr.r,P._grajnig M.. Davis, Aime·¥. 
co,rd~ri;i, ancl Jaunii . (}iI,oi.I.'.· 1i":h~ir c~~es w~e c\1:11eci 
befo~, t;e!ll'.9.114~t .c;:9u.rt ;Ql;t: f.e!:truazy, J,Q; 1-~RQ., ~ no 
case.-WJ18 .111,r,iep)Jty,-~_!!\rii;:J,:~)\t.9.riley,pfl;lient, ~)th_otlg_h 
polii;:e ~fficers Will'~ pres~iit.itt> te,stify; .ii! n.o c~(l:,~as 
any w.~me~~,swotII,• Wlu;m it;l!PP.(lare.cir·tjll!t ni;i-clepµty 
distdc;t 'B~o~i:y .w_as ,in, c,our:k-ftie •court d,~9AA~d, ~o 
-call -BIIY witne_s~esA1!ict foµnd each \lefe114~~ .not 
gujJty •. •. . ._ . " - '-" •'- .... "" 
·-~. ··.11,'·.:;•-"!j(/: . • ~:·:~; ·. . . . . · .. : .• '.·-~ "''·:· 

ill The People may, app!311!. "~ qrder i;>~Judgm~pt 
disiniasing or oti:ienviSe.tenilln~ting.¢.e·iicti.op. lief\i.ie 
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th11 defendanthas be,.fLPIB!ied in jeopard}'· ... ''. -~ 
Code, .. § .1466. subd. (2).) J t}!>par~y doeli_ not iitta~,h, 
as a rule, until a witness has been sworii,.(Ricllam.M. 
v. SUperio/1 Co~rl n9j'i) 4"c~i.3d 370. 376-37'.Z [2d 
CallY>tr· . .752 .. 482·:.P.ild 6641.l Al.~oug4. .the trial 
coµ!'.! in. these cases P}f!P()rted to ma1Fe,.a fipclip.g o~ 
"not guilty," we think the court's actions are pr,operly 
construed as dismissals under Penal Code section 
~. ljo eyj!l,enc~ .was taken.and np~dipg 0(49t 
cou14 properly .have b~~n made; Jt.i~ abllfldliD,t!Y cl~Rf 
tha~ the rem,tlts f!Jll?1:11'.l'ed.not Ji.~~~ll!l(l the Peopj~_,had 
failed. to prove.guj)t,1 but !J~alll!e the court,i;efused· to 
cond~t Irie.ls. · · . . · 

~. • ': '! I :. •• .·~ ,: U'. ~· 

The orders wer11 therefore appeala,b)e, and.petitioner 
is entitled to seek the alternative of extraordinary 
reii,c:f. In this, c:1µ1~ it. ds beyond question that 
relega!i!lg ~e People t(J the .~edy ofrtpp,eal would 
delay resol~tion of an iJr!:J>or:tant public is.~11e, and add 
to what is .• ll!ready a, -muitiplicity of .. app~s. (See 
Hogya v,. Supenot. Cou11Ct977)75 .Cal.App.3d 122. 
129•130 [142 Cal.Rptr .. 325),) .•· "" , 

·:~Ji. 

.. ,. . Discussion . . .. . 
@Four distinct issues are p~sented: by,~ petition. 

Does · ·~e. conduct of infril.ction . trials .without the 
particip11tjgn , ... ()f -.fl..• ,.pros_ei;:utor yiol!!!e:, a *608 
defendant's .right.,!tq .d\).e process?. Does.i~ ·violate the 
requiremep.fil. of,GovenuiJent Code 265007 Does it 
improper)y. interfere, witb,1!1he,court's ·inhenmt power 
to regq.Iate and conl!'ol its awn.,.proced~,; and does 
itplae~J:b.e coutt in tli11 intolerab!t;.positipi;i,9fplaying 

. ilie r(J.le of,pros1,1cutor?,~pe fiI's~ queiiti!l):!._is readily 
answt#Od by.resort to con1rolling. autb,<?]:ify; the other · 
three require a more .. extended:iuial.ysis ...... ' 

'i] '.-' ,. . • -ll . 

In setting-; llP the iss.ues, however, we must observe 
that1poth". sides have' used lofty, legal principles as a 
smoke screen Jo some. iextent. · As ;we will have 
occasion.to note,again; this c.l!Be is really a-contest of 
wills betweep the >CCU):! and-:tthe. chief-pro§ecutor. At 
oral B.l'gurnent, counse.l for re~pcmdent·stressed almost 
excllisively the cpurt's: dc:siie to .have· a; ,prosecutor 
present as a,n· aid to· the pretrial :disposition of cases,. 
ilnd it is .apparent that· the ·essential,baW.e .js over the 
allocation- 6f:,~udicie.l and,,pl:osecutorial resources 
where both sides ar,e l!tl'etche.ci to9,thin. 

· 'This, of course;· is an aclmi.ajstrative; not a legs~ 
dispute, and:.one whicb tl.J,is· cciu'rt cannot effectively 
resolve. We must therefore.confine ourselves to . .the 
legal trap.pings of the.case. ·· ."" 

I. Constitutional and Statutory Strictures 
In People v,. Carlucci, supra, 23 .•Cal.3d 249,. the 

Page4 

court beld that:there was no due pi:ocess· violation if 
an infra9j:j.9p. hearing was held with~1Ji. the jir~s.e~\)e 
of tife. P.i;tisecutor, :It further ,f)XP~essly held,,)'Pll~. no 
sue.~ violatio11 existed by .the fac.t that th~Jtjal jllclge 
called:· alid. questioned · .. witness~s, although., it 
cautioned that the. tnrJjUdge, in SU~~ ii -~aSe, ll}L)!IH;e 

carefui to awid, ~y 'appearanQe o(bias or,,ad.v99acy. 
(At pp. 256~258.}Hoviever, hi, Cai',ucci.thfLq~\ijt did 
not .consider .the effect of Govemrii.ent. Ccide .. seiition 
26500 ... ' .. ' 

That statute defines the duty of the distri~t att~~ey, 
and states that he -~~she.II att_end the courts, and within 
~is or h~1: discreti~n shai,{ ln,liiatef •. a.D.d co11ducfi:in. 
behalf of ~e pe'tj'j:lle ~u · prosti~,4ti~Df for ,p!f~lic 
9ffe!!!I.~~:.:• The s~tute was 8Pt.e1lded !1119~0 (Stats. 
19~o;·C,\i. 1094, § 1), to add the portion italicized 
ab.ave. · · · 

In Peop!~ v. Daggett 0988) 206 c0.i.App.3d Suop. 1 
[253 .Cai.Rntr . .1951, tlie appella~. dep~~!lt .. of 
Sacramento .. County held tha,t section 26500, as 
amended; 1 dld not require the attendance of .ii 
pro~~·c~tpr 'at .uifui.ctio\1.trWB. ~f:r,lilg )n Pllt .. ·ti~ 
legisl~tive: history,• ... the court ruJ\l.cl ;tJJi\t. . the 
Legislat1,\.%:; lli,- makjng the, .amendme~t,,.,. was 
conscio,uij .that·the).1I1entMi4 vers.ion woµld. ":~Ii~. ~t 
the prosecutor di.scretion in appearll,:ig, . as ;weµ.: as 
initiating a prosecution. [FNS] However, the court 
also poin,~d .ouLt)la~ the amendmentii , were made 
after the d~i;:ision in.f!eop!e v. Carlucci, and that th·e 
~gisl!lture ,W!1!9 pr!lS~d to have lJ.e\)ll awll!'e of'.tb,e 
court's ruling ~.at the prosecutor 11i:eci 1l(lt be p~esent .. 

. . . .. 
')-,·~ . ":· . ,. . . - . ~;•i •(· 

ENS AssembJy Cominittee·. on,· Ci:~ 
· J~t\\\!l• Analysi~. Of .S..i:i~te ,Bili' N9.~,,'i?9b, 

Comments,· paragraph· 4:' " .. , This Janguage 
~ppea,rs,. to eliminate. the~ ~g 'm~date 

: t,hat tb,I'. public pro,se9u!c:it coI,l;dp.ct !lll 
pro.~~!lµtj(lns for public ·affeiis.es ori .li~elf:Pf 
the .. people and, ins,i;rt in ,it's [sig] ste~d 
~cr~~onazy provisions·: Is. tills the .illtent? 
Diff~Tutit, J\Ul~age • shoi+J~ be, tltaft\ld to 

. aqcoroplish the ostensible purpose · of ·tltlS 
proyi,sion.,,without,;mcicj4'ying , th_e ezjstiµg 
·.II!!fficlJ!tes .,(i.e: 'T.b~ .public prosecutor B,J;iajl 
attend the courts ,and .. conduct,.on behalf .. of 
-th~ · p~opJci · all . prci.sec~tiollii'. 'W,liicih, .withk 
~.i::r ~~1ition, have. been ini#aw~' ..... " .. 

Although the languag~ of Go:vernment Code section 
26500 is certainly not free from doubt, we agree with 
the result_ i:eached in f.~qple v. Daggett. The phrase 
"attend.the courts" is too .vagtie to.be of much use in 
interpretation; what co~s? When? W On its face ihe 
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statute' then appears to granf the' diBtrlct 'attorney 
discretion bo~h ,to . lri.itia:te' . and; conduct the 
prilsechltions: This. iii undoubtedly the intention· of the 
stahite,"ilisoffir' !iii it means that it iB . the ilistrict 
attomeY's prerogative to deti:innine · whether to"'Eie 
cliatges . wid' whellitir to continue· a proiiec~tiiln. (See 
People'v. Adams Cl974l 43 G)aJ,App3d.69?; 707•708 
[117'Citl.Rph:.'905J.) It'is less cleiir'that'°the statute' 
was iiitended'to pemiit the district attorney tci choose 
when to appear for trial, or what the result of >his. 
absence sho)ild be. 

we'note thtit'ithas'bee1fstatei:I thiit the'j:iroviaioiis of 
Government : Cod~ secti~ti 26500< requiring th~ 
presepce.c#'the'pr~se~utor "are fofthe b~nefit iifthe 
pecip'le,.•i (Peop'le i!.''thHmefson Ci9'4m 41 Cal.Apjl:2d 
Supif 965. 967 0-08 p;za lOSJ.l ThiB sugge&ts ·that 
there is discretion not to appear, if the diSfriCt 
attorney is wip.ing to take the consequences of an 
adviirii6 veriliot ·or · iuiing, whfoh· iii ·'moBt 
nlisdefiie'iincir'and'felo~y cases .wiiiild be a foregone 
concliiSioi:i. ·If the'~ DiBlrict' Attoriiei electiid ~nof to 
appear a.fa 'serious fetoriy "triill ilivol\ling complex 
isrues; anci numerotis .Wifriesses;. iWo .. things; 'Wciiild be 
clear: be' woi:ild1be iri'-'gross dereliction 'Of his· t!U:fy to 
.thei people' cif ihe state lllid~r Govemrnent•·code 
sectloif'26500; and' the cciun would 'be'justified in 
disclissing· tb,e ca.Be. · · · · 

. , : ~ ,.' ' •( ' . ..: 

However;' we do.: not · thirik it "eitlier faicess~ or 
pioiier ·to consider. such a,. situation; Which. iB not • 
llefcire ·us. In"'Pe'opli'v, 'Carlucci,: supra, ·t!k court 
extenaive!Y dii!eu8iied the Wiique nature of infriiction 
prosect1tions and the benefits to all. sides of 
enCOuragirig exp.editic\iis aud•'IJexible 'procedures. 
(See alao In re •JJienii~f(l976) 18 Ce'lJd 687. 695 
[135• Cal.Rptr,· s2; 5.57 P.2d' 514].)1''®; ill The 
prohibi~on against 'lipjliiint~a ·· counse!'"ili. infraction 
cases '(p,f!ll, .Code. §'· l9c) 'eriSili'es that the majority of 
defendants willc'bei "610 unrepfesentedi and the . 
presence'. of• . a prosecutor 'would'' be ··. "hlirdly to 
defendant's advantage;.'"0•( People 'ji:-'Ccii'lilcci. sup!'a, 
23 caL3d'atP. 2s8~YWe need not repeat•m'detail that 
eoilrt'!i rebiW 9f ' the · practical • considerations 
,underlying the decision .Jhiii'such' cases' may be 
hiii:ldled~Wiiliiiut thii j:iresl:ilc6 'of a'pfoai:'cutor; we 
·ni<ed orify a'.giee and hold that petiticirier'!i decision not 
t0'1pfovide ·a· priiseciifof"for 'infrii~tioI\ trials is not 
forbidden by ·06\1ermWent cade-Bectian 26500. 

II, l!i.terleience With the Cotirl's Control ofltS ' 
c:~,I'· '.•. . ' 'Prricei:lures :·;;, ·. 

(fil wb.lie a court unqueStionebly Iiils the power to 
enforce an attorneys;. duty to . appear wh'ere a 
cilriuili.triient · io do·. so hilS'· bee1f'riiade (see In 're 

· Page 5 .·. 

SianJey Cl981l ll4 Cal.Apji:3d 588. ' 59L [l1Q 
CahR,pti, 755]), the remedy is' less certii.in•wherethe 
district attorney simply decline~ fo ptii'soiially appear 
in a class of cas~s. Thus, ·we think .th5 'judgme~f by 
the superior court, .which . forbade· any attempt· to 
compel the attendarice of a deputy districf attorney, 
was iforrect. · ·' · ·' · · ; 

:·.;: ·~. 

Res?ondendfrgues, however; that it had the' power 
and the nglii to. refuse, iii. effect, to hea.i: the triais in . 
the absence i'ifthe:pfosecufor. It' argueiithat i!cariii:bt 
in tUi'n . be . 'foreed to' cciliduct trials .. withOut .• 'tlie 
assistance of an attorney for the Pe!>ple, 'ind to 
assume the responsibility of ensuring that both sides 
fairly iirid campletely pre8ent their ca.Sea. [FN6]. 

'. . :.: '· 

FN6 That reapondent court's, real gnevli..iice 
is' quite. ·different is again:' Siiggestea: ·by . 
remarks made by ;,Jtidge Brodie!'-:After .the 
irupenor i:oiirt issued its' · Judgmeii~ ··· she 
di&missea several. cases: due to :the absence 
cif a prosecutor, ancf then,'··made the foliov;;ing 
comments, obviously directed to the law 
enforcement· witnessbs who had not been 

'. ' pilm:iitted. fo teStify: .. . :i . ' . 

"The ·court::>.:. Yciii're found 'not guilty; sit. 
rn ) '0fficers, 11 want to say somethiilg.to yoii. 
'I would be vefy upset'indeed ifi Were'you 
and waii·'.P.µf ih the .position of ¥ving ·the 
, prosecutor· of this count)'; ' the·.: district 

'' att0niey oftli!B cciimty, place"so littio· worth 
on what you are 'diiing.the:t they woil't'seii.d a 
deputy to cciiirt to prpsecute yout<C:aaes. ["ti·] 
where Is Mr•· Cfoss?'Where iifMr, W.iililiin87 
Where is Milis Djanbatian? Wheril'is· Mr. 
Weintre? And where is Mr. Carroll? ["ti) Not 
one of them· iii in ·Superior Court;· One · of 
them ma;y be' in Department k doing law 
and motion, The other four· have· nowhere to 

· go : on , Friday · mo·i;:nings; no court 
lippeararii:les thii.tl lim aware of;["tf ] Arid it 

. . seems to me :that the 'elected districtattorney 
of this cotiiity' should 'fulfill lliii duty thlit he 
haii'beeri elected to perform arid send peop\e 
to coi.itl :["ti ] We all do otirjobs, You··do 
your Joba:·:.1: do my jo\5;' And the diiitrict 
attorney slioU!Cl.,be·dciing' his job.'' . 

We. agree that, i!p}llled to an· !lxtreme case, .. this 
argiiment is not withtiiifmerit. However; as discussed 
above/ we ilie not· considering an extreme case, but 
only infractions normallr·processed rapidly.: .and 
Informally. 

· .. 
Thei evident antigonism between· petitioner.· and at. 

Copt:'@ Baiicfoft•Whitney and West Group 1998 . 
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least some members of respondent -court is not 
difficult to understand, and neither side is wholly 
*611 virtuous or unreasonable. The District Attorney 
doubtless considers his office understaffed and 
overworked, and believes that his deputies may be 
more usefully employed in more serious cases. 
Respondent feels that it is being inappropriately 
denigrated and ignored, and that its role as the only · 
contact many citizens have with the court system 
deserves more co11Sideration by the District Attorney. 
(See People v. Daggett, supra, 206 C1.11.App.3d at pp. 
Supp. 6-7, dis. opn. of Marvin, J.) However, both 
sides appear to forget their joint interest in both the 
smooth functioning of the system and the goal of 
acbiev?ig justice. [FN7] 

FN7 Furthermore, respondent's approach has 
had the unfortunate result of exposing the 
judicial system to ridicule. We can only 
wince when contemplating the reactions of 
those members of the public who found 
themselves caught up in this charade. We 

. are also sympathetic to the burdens imposed 
on the individual defendants against whom 
the People have determined to prosecute 
_appeals, or who have been named here as 
real parties. For them, a trivial transgression 
has exposed them to the legal system at its 
most protracted and irrational. 

(1) Every court has certain inherent powers to 
control-and manage the proceedings before it (Code 
Civ. Proc .. § 128.) However, this power "should be 
exercised by the courts in order to insure the orderly 
administration of justice" (Hays v. Superior Court 
0940) 16.Cal.2d 260. 264 [105 P.2d 9751) and not as 
a weapon in a battle of priorities. We do not see that 
requiring respondent court to allow infraction 
proceedings to be held in -the absence of a deputy 
prosecutor necessarily invades its powers or dignity. 

m. 
(fil Finally, respondent-asserts its concern- over being 
"compelled" to play the role of - advocate in 
questioning the People's witnesses. We observe that 
the record in this case indicates that the court saw . 
nothing improper in questioning defendants, and 
indeed there was not; it is the duty of the trial court to 
assist in bringing out the facts, within reasonable 
limits, to the end of reaching 1.1 just result (People v. 
Carlucci, supra, 23 Cal,3d at p. 256: Estate of 
ldJdpom ct943) 60 Cal.App.2d 276 (140 P.2d 8661.) 
In fact, Judge Merriam's practice of calling 
defendants and then questioning them extensively 

- supports the inference that the present - zealous 

Page6 

concern for the court's appearance of untainted 
impartiality has merely been cobbled up to justify its 

-actions. 

However, we stop short of holding that respondent 
court must take the initiative in examining the 
People's witnesses, as we agree that no court should 
be placed in the position of appearing to assist one 
side over the other. This principle· should be ·most 
carefully and rigorously followed where the party 
being questioned appears for the prosecution, to 
avoid the inference that the court and law 
enforcement are "in cahoots" and the *612 result of 
the trial a foregone conclusion. °CSee generally 
McCa11ney y, Commission on Judicial Qualifications 
11974) 12 Cal.3d 512 [116 Cal.Rptr. 260, 526 P.2d 
2-QfilJ. 

As the superior_ court observed, there are difficulties 
in resolving the case in a manner which will _cover all 
eventualities without placing unnecessary and 
improper strictures on -either party. In attempting to 
do so, this court must to some extent depend on the 
good faith of both sides, although the unresolved, 
underlying basis of the dispute_ makes such reliance 
probably over-optimistic. 

The municipal .court may properly require the 
District Attorney to supply a list of witnesses for each _ 
case, for -example; the court should then permit the 
witnesses to give a narrative recital. The court has no 
obligation, however, to 11Ssist the People's witnesses 
in presenting the case, and we ·recognize its 
continuing discretion to request the presence of a -
prosecutor in the unusual c11Se. 

We requested respondent and real parties to respond 
to the petition and held oral argument. The case is 
appropriate for the issuance of 1.1 peremptory writ in 
the first instance. (Code Civ. Proc., § 1088: Palma v. 
U.S. buiiwtrial Fa11te11ers, Inc. 0984) 36 Ca1.3d 171. 
178-179 [203 Cal.Rptr. 626. 681P.2d8931.) 

Let a· peremptory writ of mandate issue directed to -
the Municipal Court of San Bernardino County, 
directing it to vacate its orders terminating 
proceedings on a purported finding of "not guilty" in 
those actions entitled People v. James J. Charles, Jr., 
action No. ONM 10842; People v. Dominic M. 
Davis, action No. ONM 118411; People v. Anne M. 
Cordaro, action No. SH 592271, and People v. Jaime 
Giron, action No, SH 604856 and to reinstate the 
complaints in said action. Respondent is further 
directed to proceed to conduct trials in said matters in 
confonnity with the -views expressed in this opinion. 

·copr. ©l Bancroft-Whitney and West Group 1998 
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McDanie~ J,,· and Dabney,J., concurred. *613- c;.- ·· 

Cal.App.4.Diat., 1990. 

People•ex rel. Kottmeier v. Mwiicipal Court· of State 
(Charles) · · - ;•· · · 
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SB.1342 

~~~~,..--~~~~~~~~~~-"-'~~~~~~~~~~~~~~ Page 1 

D 

Date of· Hearing: June 2·0, 2000 
Grego·ry Pagan Counsel: 

ASSEMBLY COMMITTEE ON PUBLIC SAFETY 
Ca.rl Washington, Chair 

SB 1342 (Burton) - As Amended: June 13, 2000 

SUMMARY - ·Requires the court: to order DNk'.testing on eviderle::e 
relevant to conviction of. a criminal deffendant upon· specified'· 
conditicins, and requires the. appropdci.te' go:vernmental antit"y. to 
preserve any biological material secured in a criminal case· as· 
specified. Specificall.Y, ·this bill 

-~; J 

1) Provides· that a· deferidarit in a criminal case. may make a· motion 
in. the· trial court· for performance of DNA teetirig on evidence 
relevant to· the· charges that re·aultea· in the corivict'lon,·'or 
sentenc'e which was not tested because: eithe11: the evidence or 
the technology for forensic testing was.not available •St the 
time of trial. 

2) Requires· that· the motion for DNA· testing be verified i:iy. the · 
def.end.ant iiitdei:: penalty of perjury that. the ·infqrmatiori 
contained in the motion be true and correct to the best of his 
or her knowledge. 

3) Requires that ,·a notice of. the · hearing: .. J:ie · servec;I on the 
Attorney, General ·a:n:a the district attorney in tne county of:· 
convict·io!'l 30 days prior to the hearing; and that the hearing 
be heard· by. the judge who cotitlticted the tri'al unies·a the . 
presiding judge determines that judge is unavailable . 

. . 
4) The c·ourt · sha11 grant the hearing on- the motion i'f the· 

defendant presents a prima facie case that identity was a 
sigii.ificarit issue. in :the case, and the·<court finds ·a11 of the 
following: · · · 

'"." '.'\ .. 

a)The result of the testing has the scientific potential to 
produce new, non-cumulative evidence that is material and 
relevant to the defendant's assertion of innocence. 

b)The testing requested employs a method generally accepted 
within the scientific community._ 

487 . . 
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c)The evidence to be tested is available and in a condition. 
that would permit DNA tea.ting requested in the motion. 

d)The evidence to be tested has· been subject to ·a chain of 
custody sufficient to establish it has not been 
substituted, tampered with, repla~ed, or altered in any 

. material aspect .. 

5) Requires, if known, that the motion .. identify the evidence 
subject to the testing and the·apecific type of testing being 
requested by the defendant. 

6)States that if the prosecuting attorney objects to the 
specific items sought. to ·be teated, to the specific type of 
tes:t;, requested, or if there is an i.sf!!.Ue. as to the condition of 
a questionable sample, the court shall conduct a hearing to 
resolve the issues. 

?)Provides that if a motion for.DNA testing has been granted, 
the testing shall be. conducted by a laboratoi;:y mutually agreed 
upon by,. the. defendant and the district at.toi;'ney;,in a 
non-cap.;i.tai oase. or the Attorney General in. a capital c~se. 
If the ·parties cannot agree, the court sh.all design.ate the 
·laboratory 'to conduct the teat. 

B)Requires that the results of any testing ordered.be fully 
di a closed to· each o.f the parties. I,f requa.sted by either 
party, the. court shall o.rder producti.on of the underlying data 
and .notes ... 

9)Provides that the cost of DNA testing 'shall be borne by the 
State or by .the applicant if the court finds that the. 
applican:t;. is not indigent and has. the .ability t.o pay. 
Requi.:r;i;!s- that the designated la~oratory pres_ei'l:t; any. bill for 
.the state • .. f! share of costs· ta •. the court for. _approval-; - and upon 
approval, the, labqratory shall s~mit th.e bi.ll to the state 
treasurer 'tor pa0nent. If, after 30 days the superior court 
·has taken no action on t.he bill 1 it shall be. deemed approved. 

lO)Provides that the court may at any time appoint co~nsel a~d 
upon request of the defendant, in .the interests of justice, 
the court may otder the .defendant present at the hearing on 
the motion. · 

SB 1342 
Page 3 

ll)Requires the appropriate governmental entity to preserve any 
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biological material secured in connection with a criminal case 
for the period of time that any person remains incarcerated in 
connection with the case, but a governmental entity may 
destroy biological materials before the expiration date o_f the 
following conditions are met: · 

a) The governmental entity notifies the.person who remains 
.incarcerated in connection with the case, any counsel of 
record, the public defende·r and the district attor.ney in 
the county of conviction and.the Attorney General. 

b)No person makes an application for an order requiring DNA 
testing on the evidence sought to be destroyed within 180 
days of receiving the above notice. 

c)No other provision of law requires that the biological 
evidence be preserved. 

EXISTING LAW 

GENERAL PROVISIONS 

l)Establishes the DNA and Forensic· Identification Data, Base and 
Data Bank Act of 1998. (Penal·Code Section 295(a) .) 

2)States that it is the Legislature's intent to use the DNA and 
Forensic Identification.Data Bank to detect and prosecute 
individuals responsible for sex offenses and other violent 
crimes, exclude suspects who are being investigated for 9uch 
crimes, and to ident-ify missing and unidentified persons. 
(Penal Code SectioF1· 2'95·(b) (3).) 

3)Requires the Department of Justice's (DOJ) DNA laboratory, the 
California Department of Corrections (CDC), and the California 
Youth Authority (CYA)·to adopt policies and enact regulations 
as necessary to give effect tq the Act. (Penal Code Section 
295 (e·) (1).) 

•. 

4)Authorizes .DOJ laboratories approved by ASCLD/LAB 1 or any 
appr.oved certifying body, and any crime laboratory de_signated 
by DOJ and accredited.by ASCLD/LAB to analyze crime scene 
samples. (P.enal. Code Section 297 (a).) 

5)States that the DOJ shall perform DNA analysis and other 

SB 1342 
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forensic identification analysis only for identification 
purposes. Provides that all DNA profiles retained by the DOJ 
are confidential except as provided by statute. (Penal Code 
Section 295.l(a), 299.S(a) .) 
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CONVICTED PERSONS REQUIRED TO SUBMIT SAMPLES 

6)Requires any person convicted of any of'the following crimes 
to provide two specimens of blood,· a saliva sample, right 

· thumbprints and a ·full palm print of each hand: any 
registerable sex offense, murder or attempted murder, 
voluntary manslaughter, felony spousal abuse, aggravated 
se.xual assault of a child, felonious assault or battery, 
kidnapping, mayhem, and torture. (Penal Code Section 
296(a) (1) (A - I).) 

7·) Provides that· any person who is required to register as a sex 
offender who is ·committed to any CYA institution where the 
person was confined, granted probation, or released from a 
state hospital as a mentally disordered sex offender shall be 
required to give the specified biological samples. (Penal 
Code section 296(a) (2) .) 

SAMPLES FROM SUSPECTS 

B)Provides that. samples.obtained from a suspect shall only be 
compared t6 samples taken fr'6m' the criminal investigation for 
which he or she is a suspect and for which the sample was 
orig1nally taken either by court order or voluntarily. (Penal 
Code.Section 297(b) .) · 

9)Provides that a person whose DNA profile.has been included in 
the data bank shall have his.or her information.and materials 
expunged if the conviction was reversed and the 'case 
dismissed, the.person was.found to be factually innocent, or 
the person has been acquitted of the underlying offense. 
(Penal Code Section 299(a).) 

lO)Requires the DOJ to review its data bank to determine whether 
it contains DNA profiles from persons who are no longer 
suspects in a criminal case. Evidence accumulated from any 
crime scene with respect to a particular person shall be 
stricken when it· is determined that the person is no longer a 

suipect. (Penal Code Section 299(d) .) 

FISCAL EFFECT Unknown 

COMMENTS 

SB 1342 
Page 5 

!)Author's Statement According to the author, "This bill would 
allow a convicted defendant to make a motion before the trial 
court for DNA testing that was not available at trial because 
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the evidence or the testing technology was not available to 
the defendant. California has no statute or case law that 
authorizes such testing. This bill balances the need for 
discovering the truth with procedural fairness and 
practicality. It does not allow DNA testing in every case -
only where the identity of the accused was a significant issue 
at trial, and the court finds, among.other things, that the 
result of the testing will produce new evidence that is 
material and relevant to the defendant's assertion of 
innocence. The bill also provides safeguards to ensure that 
the evidence is available and reliable·: 

"Innocent people should not serve time or be executed for crimes 
they did not commit. As long as an innocent person is 
incarcerated for a crime he or she did not commit, the guilty 
P.arty remains at-large, a danger to society and unpunished." 

2)Background At the Innocence Project run by attorneys Peter 
Neufeld and Barry· Scheck at· the Cardoza Law School in 
Michigan, second- and third-year law students evaluate cases 
from all over the country to determine which cases they will · 
seei·k post-conviction DNA testing. As of January 2000, the 
Innocence Project has riplayed a role in 39 ex6nerations." 
(Boyer, Peter J. "Annals of Justice: DNA. on Trail fl 1 New 

~~~~~~-Y~o~r~k~e~r"- January 17, 2000, Page 42.) In order· to qualify for 

0 

help by the Innocence Project, the case· had to have available 
-biological ~aterial and "the defense had to have been that the 
accused had been wrongly identified by the victim." (Id. At 
45.) 

In California, there is no right to post-conviction discovery in 
criminal cases nor is there a set procedure for letting the 
courts evaluate whether a defendant should have access to 
post-conviction testing of DNA. As a result, in California. in 
cases where DNA has been tested and an inmate has been 
released, the inmate. has had to convince the prosecutor in the 

SB 1342 
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original case to allow DNA testing. Of the 70 cases in the 
United States that have been vacated on the basis of DNA 
testing, four were in California. 

When discussing.the case of Herman Atkins, originally prosecuted 
in Rivers1de-County and recently released from prison, Neufeld 
of the Innocence Project stated, "California currently lacks·a 
statute giving inmates the right to post-conviction DNA 
testing. As a result, an inmates is at the mercy of 
the good-will of the prosecutor." ( Los Angeles Times 
February 9, 2000, Section A, Page 10 .. ) According to the 
article, ·a motlon by· the -Innocence ·Project stated, '"l'he 
original prosecutor in the case resisted ·testing for several 

http:ti-WWW.Ieginfo.cil.gov/pub/99-00/bill/~~Jsb 1301-1350/sb · 134.2 cfa '20000621- 1130 .... 5/26/2006 
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years." (Id.) Upon Atkins' release, he had been in prison 
for.12 years andit has taken Atkins "three years to.get a 
judge to agree to DNA testing of the biological evidence 
recovered from the victim, who had fingered Atkins as her 
attacker." (. USA Today. , February 29,· 2000.) 

. . . 
At this time, only New York and Iliinois.have statutes providing 

fot post-conviction testing in certain cases. Currently, in 
addition to this legislation, there is federal legislation 
proposed, as well as. legislation .proposed in other state·s. 

3jFederal Legislation . SB 2073 (Leahy) provides, in part, for 
DNA testing of biological materials related to the 
investigation or prosecution that resulted in the juagrnent for 
which the person is in custody. If passed, SB 2073 would 
require that states make simiiar DNA testing available to 
convicted persons. 

SB 2073 would require that· the court order. DNA testing upon a 
determ.i,nation that the testing may produce non-cumulative, 
exculpatory evidence relevant to the claim of wrongful 
conviction or sentence. In other words, the defendant would 
be required to show that the testing might produce evidence 
favorable to the defendant. This.bill only requires that 
defendant show that the testing has the scientific potential 
to produce· new non-cumulative evidence, which would be the 
case any time previously untested materials are examined. SB 
2073 requires that the person requesting the order for testing 
be in custody and that the material to be tested relate to the 
judgment for which the person is in custody. This bill does 
not require that the defendant be in custody, and testing can 
be requested on any charge that resulted in a conviction or 

SB 1342 
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sentence. Therefore, a defendant may request testing on a 
prior conviction which served as a basis for an increased 
sentence. !n addition, this bill would apply in all criminal 
ca&es, is not limited to felony cases, and would include 
misdemeanors as well. .This bill requires that identity be a 
significant issue resulting in the conviction and, in that 
respect, is narrower than SB 2073. 

According to the Associated Press, Senator Orrin. Hatch, Chairman 
of the Senate Judiciary, intends to introduce legislation that 
would provide for DNA testing in order to establish innocence. 

The Hatch legislation would only be operative for two years 
after the date of enactment. It requires _that the defendant 
assert actual innocence under penalty of perjury, and identity 
had to have been an issue at the trial. Under the Hatch 
proposal, an in-custody defendant would be required to show 
that testing of the specified evidence would, assuming 
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exculpatory results, establish the actual innocence of the 
app1icant. This bill only :requires that the specified 
evidence be relevant to the charge, Is this bill overly broad 
in that it.does not require that the defendant show some 
degree of likelihood that the testing of the specified 
material would produce favorable evidence or establish actual 
innocence? 

Page 7 of9 

4)Attorney General's Office The Attorney General's Office has 

0 

no position on. the bill at ·this time, but believes that the· 
proposed standard for ordering DNA testing.is too low. The 
Attorney General's Office states, "We share your goal 
providing a means by which innocent persons who have be~n 
wrongly convicted may use new scientific techniques to prove 
their innocence. Ho.waver, as you are aware, we have. . 
significant concerns about the bill as currently drafted. Our 
primary concern is the standard employed. SB. 1342 mandates 
DNA testing if identity was a significant issue at the trial, 
and the court finds that results of the testing 'has the 
scientific potential to produce new non-cumulative evid,ence 
that is material and relevant to the defendant's asse.rtion of 
innocence.' We.believe testing should be granted if the 
evidence to be tested would be dispositive, not merely 
relevant, on the question of innocence. Additionally, we 
believe it is essential to inciudelanguage on a number of 
points of procedure so as to ensure this provision is not.used 
to delay the execution of sentence or the administration of · 
justice and will not unjustly divert scarce· and· costly 

resources." 

SB 1342 
Page B 

5)Technical Amendments This bill allows a defendant who was 
convicted in a criminal case to m:a·ke application for an order 
requiring that DNA testing be conducted on evidence relevant 
to the conviction or sentence. This bill 8hould be amended to 
clarify that these provisions only apply to defendants 
convicted after a court or jury trial in order to prevent 
defendants who have pled guilty from bringing a motion.· 
Additionally, this bill should.be amended to clarify that 
identity had tci have been a significant issue that resulted in 
the conviction or sentence. This biil should also be .amended 
in order that results of any testing be disclosed to b;th the 
person filing the motion and the district attorney or Attorney 
General. 

6)Arguments in Support 

a)According to the American Civil Liberties Union, "DNA 
testing has exonerat.ed more than 60 inmates in the United 
States and Canada.. (See DNA Bill of Rights, American Bar 
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Association Journal, March 2000); ·The advent of DNA 
testing raises serious concerns about the prevalence-of 
wrongful convictions, .especially wrongful convictions 
arising out of mistaken eyewitness identification a 
testimony. According to a 1996 Department·of Justice study ~! 
entitled 'Convicted by Juries, Exonerated by Science: Case 
Studies of Post-Conviction DNA Exonerations', in 
approximately 20-30% of the cases referred for "DNA testing, 
the results excluded the primary suspect. Without DNA 
testing, many of these -individuals might have wrongfully 
continued.to serve sentences for crimes they did not 
commit. 

".As long· as an innocent person is incarcerated for a crime he 
or she did not .conunit, the guilty party remains at-large, a 
danger to society and unpunished. The safety of society 
requires that the guilty party be apprehended and brought 
to justice." 

b)The<.Ca·lifornia ·Attorneys for .Criminal Justice states, "The 
importance of this bill is clear.· As inuchas· we strive for 
a perfect-justice ·system, we.know that sometimes· it does 
not. wa·rk ·properly and innocent people get convicted of and 
are sentenced for crimes they did not conunit. SB 1342 

SB 1342 
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would implement a safeguard against wrongful convictions 
.and provide a mechanism fer wrongly convicted people to 
prove their innocence and secure their release from prison. 
It contains· appropriate guidelines to ensure all people 

and entities involved have an ample· opportunity· to test· the 
evidence and review the findings." 

REGIBTERED SUPPORT./.OPPOSITION 

Support 

American Civil Liberties .Union. 
California Attorneys for Criminal Justice 
Conunittee. on Moral Concerns 

Crime:Victims United of California 
·.~ : . 

Opposition 

None on File 

Analysis Prepared by Gregory Pagan I PUB._S. I (916) 319-3744 
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In re WILLIAM JOHN CLARK on Habeas Corpus. 
No. 8022475. 

Supreme Court of California 

Jul 29, 1993. 
SUMMARY 

Defendant, who bad been sentenced to death fot 
capital murder (Superior Court of Los Angeles 
County, No. A083960, Harry Mock, Jr., Judge), had 
unsuccessfully appealed that judgment, and had 
unsuccessfully petitioned for a writ of habeas corpus, 
brought a second petition for a writ of habeas corpus 
claiming that in the proceedings leading to his 
conviction and sentence he was denied due process, a 
fair trial, effective assistance of counsel, · and 
protection against cruel and unusual punishment. 

The Supreme Court denied defendant's second 
petition. It held that generally, absent justification for 
the failure to present all known claims in a single, 
timely petition for a writ of habeas corpus, successive 
or untimely petitions will be summarily denied. The 
only exception to this rule applies to petitions which 
allege facts which, if proven, would establish that a 
fundamental miscarriage of justice occurred as a 
result-of_ the proceedings ·leading to conviction or · 
sentence. A fundamental miscarriage of justice is 
established by showing: (I) that error of 
constitutional magnitude led to a trial that was so 
fundamentally unfair that absent the eJTor no 

. reasonable judge or jury would have convicted the 
petitioner; (2) that the petitioner is actually innocent 
of the crime or crimes of which he or she was 
convicted; (3) that the death penalty was imposed by 
a sentencing authority which had such a grossly 
misleading profile of the petitioner before it that 
absent the error or omission no reasonable judge or 
jury would have imposed a sentence of death; or (4) 
that the petitioner was convicted under an invalid 
statute. Since defendant did not state specific facts to 
establish that his newly made claims were presented 
without substantial delay or show that any claim 
resulted in a ·fundamental miscarriage of justice,_ 
defendant was not entitled to the court's consideration 
of the merits of the claims contained in his second 
petition. (Opinion by Baxter, J., with Panelli, Arabian 
and George, JJ ., concurring. Separate concurring 
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opinion by Lucas, P. J. Separate concurring _ and 
dissenting opinions by Mosk and Kennard, JJ.) "751 

HEADNOTES 

Classified to California Digest of Official Reports 

(1) Habeas Corpus§ 4--Exhaustion of Remedies. 
Habeas corpus is an extraordinary remedy. It may 
not be invoked where the accused has such a remedy 
under the orderly provisions of a statute designed to 
rule the specific case upon which he or she relies for 
discharge. This would be an abi.ise of process, as the 
relief under the remedy provided by the statute would 
accomplish all that the accused was ·seeking and all 
that the writ of habeas corpus was ever designed to 
accomplish, namely, the discharge of .the accused. 
The writ of habeas corpus was not created for the 
purposes of defeating or embarrassing ju.Stice, but to 
promote it. · · 

[See 6 Witkin & Epstein, Cal. Criminal Law (2d ed. 
1989) § 3339.] 

ill Habeas Corpus § IO-Grounds for Relief
Unconstitutional Statute-- Application of Procedural 

· Rules Governing Habeas Corpus Petitions. · 
Challenges to the validity of the statute under which 

a habeas corpus petitioner was convicted may be 
raised at any time. In some cases, habeas corpilB is 
the only remedy available by which this claim may 
be raised; and the importance of securing a correct 
determination on the question of the constitutionality 
of a statute warrants departure from the usual 
procedural limits on habeas corpus. For that reason, 
these claims are not subject to the rules requiring 
justification for delay or exhaustion of appellate 
remedies. 

Q) Habeas _Corpus § 28--Petition--Delay--
Requirement of Explanation. 
A petitioner is required to explain and justify any 

significant delay in seeking habeas corpus relief. This 
is particularly necessary where a petitioner has made 
prior attacks on the validity of the judgment without 

. raising the issues raised in the habeas corpus petition. 
The burden is one placed even on indigent petitioners 
appearing in propria persona, and is not met by an 
assertion of counsel that he or she did not represent 
the petitioner earlier. 
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(4) Habeas Corpus § !--Matters Raised--Issues 
Alre.ady Resolved on Appeal. . 
Issues resolved on appeal will not be reconsidered on 

habeas corpus, and, in the absence of special 
circumstances constituting an excuse for failure to 
employ that remedy, the writ will not lie where the 
claimed errors could have been, but were not, raised 
upon a timely appeal from a judgment of conviction. 
Without this usual limitation on the use of the writ, 
judgments of conviction of crime would have only a 
semblance of finality. *752 

(,l} Habeas Corpus § 9--Grounds for Relief--New!y 
Discover('ld Evidence. 
Whether raised in a petition for a writ of habeas 

corpus or by coram nobis, newly discovered evidence 
is a basis for relief oilly if it undermines the 
prosecution's entire case. It is not sufficient that the 
evidence might have weakened the prosecution's case 
or presented a more difficult question for the judge or 
jury. A criminal judgment may be collaterally 
attacked on the basis of newly discovered evidence 
only if the new evidence casts fundamental doubt on 
the accuracy and reliability of the proceedings. At the 
guilt phase of a capital prosecution, the evidence, if 
credited, must undermine the entire prosecution case 
and point unerringly to innocence or reduced 
culpability. 

® Habeas Corpus § 12~-Grounds for Relief--Denial 
of Competent Counsel-- Failure to Present Evidence. 
Defense counsel's alleged incompetence resulting in 
the failure to discover and present evidence is a basis 
for habeas corpus relief only if it undermines the 
prosecution's entire case. The presumption that .the 
essential elements of an accurate and fair proceeding 
were present is not applicable in such a case, as it is 
when the basis on which relief is sought is newly 
discovered evidence. Nonetheless, the petitioner must 
establish prejudice as a demonstrable reality, not 
simply speculation as to the effect· of the errors or 
omissions of counsel. The petitioner must 
demonstrate that counsel knew or should have known 
that further investigation was necessary, and must 
establish the nature and relevance of the evidence 
that counsel failed to present or discover. Prejudice is 
established if there is a reasonable probability that a 
more favorable outcome would have resulted had the 
evidence been presented, i.e., a probability sufficient 
to undermine confidence in the outcome. The 
incompetence must have resulted in a fundamentally 
unfair proceeding or an unreliable verdict. 

(1) Habeas Corpus § 9--Grounds for Relief--Attack 
on Validity of Judgment. 
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Postconviction habeas corpus attack on the validity 
of a judgment of conviction is limited to challenges 
based on newly discovered evidence, claims going to 
the jurisdiction of the court, and claims of 
constitutional dimension. However, some trial errors, 
even though of constitutional dimension, are not 
cognizable on habeas corpus because the error carries 
with it no risk of convicting an innocent person. 

(.8.) Habeas Corpus § 38--Judgment and Review-
Appeal. 
Because no appeal lies from the denial of a petition 
for a writ of habeas corpus, a prisoner whose. petition 
has been denied by the superior court can obtain 
review of his or her claims only by the filing of a new 
petition in the Court of Appeal. •753 . · 

(2) Habeas Corpus § !--Matters Raised-Claims 
Already Rejected; 
Absent a change in the applicable law or the facts, 
the court will not consider repeated applications for 
habeas corpus presenting claims previously rejected. 
The court will also refuse to consider newly 
presented grounds for relief which were known to the 
petitioner at the time of a prior collateral attack on 
the judgment. 

[See 6 Wilkin & Epstein, Cal. Criminal Law (2d ed. 
1989) § 3344.] . 

(lQ) Habeas Corpus § 35--Judgment and Review
Summary Denial. 
The denial of a habeas corpus petition without 
issuance of an order to show cause, often referred to 
as a swnmary denial, does not mean that the court has 
not considered the merits of the claims. Unless a 
procedural bar is apparent, the court will determine 
whether the petition states a prima facie case for 
relief, i.e., whether it states facts which, if true, entitle 
the petitioner to relief. 

Q1b llc) Habeas Corpus § 28--Petition--
. Successive Petitions--Abuse of Writ.· 

It is court policy to deny an application for habeas 
corpus which is based upon grounds urged in a prior 
petition which has been denied, where there is shown 
no change in the facts or the law substantially 
affecting the rights of the petitioner. Delayed and 
repetitious presentation of claims is an abuse of the 
writ. Also, a successive petition presenting additional 
claims that could have been pn:sented earlier is a 
delayed petition that the court will ordinarily deny. 
Further, Pen. Code, § 1475 (successive applications 
for writ of habeas corpus), dcies not limit the court's 
power to decline to consider successive petitio·ns on 
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their merits nor does it mandate such consideration. 
The court may require an explanation for the failure 
to include the claim or claims on which such petitions 
are based in the prior petition, and the justification 
must be sufficient to outweigh the importance of 
finality of judgments and to justify the imposition on 
the court of the burden of reviewing multiple 
petitions. The legislative purpose underlying § 1475 
is to control abuses of the writ and thereby spare 
courts with jurisdiction over habeas corpus petitions 
the burden ofrepetitious petitions. · 

01) Habeas Corpus § 26--Jurisdiction--Successive 
. Petitions--Applicability of Governing Statute ... 

Pen. Code, § 1475, which designates the court 
having jurisdiction over successive petitions for 

· habeas corpus relief, applies if the court issues either 
a writ or an order to show cause. 

C!1) Habeas Corpus § 29--Petitions--Delayed or 
Successive Petitions-c Justification. 
Before considering the merits of a second or . 

successive petition for a writ of habeas corpus, a 
court will first ask whether *754 the failure to present 
the claims underlying the new petition in a prior 
petition has been adequately explained, and whether 
that explanation justifies the. piecemeal presentation 
of the petitioner's claims: In assessing a petitioner's 
explanation and justification for the delayed 
presentation of a claim, the court will also consider 
whether the facts on which the claim is based, 
although only recently discovered, could and should 
have been disf;()Vered earlier. A petitioner will be 
expected to demonstrate due diligence in pursuing 
potential clairns."However, where the factual basis for 
a claim was unknown to the petitioner and he or she 
had no reason to believe that the claim might be 
made, or where the petitioner was unable to present 
the claim, the court will continue to consider the 
merit of the claim if it is asserted as promptly as 
reasonably possible. Also, claims which are based on 
a change in the law which is retroactively applicable 
to final judgments will be considered if they are 
promptly asserted and if application of the fom1er 
rule is shown to have been prejudicial. These rules 
are not affected by the ruling of the United States 
Supreme Court concerning state prisoners' habeas 
corpus petitions in federal court. 

(11) Habeas Corpus § 29--Petitions--Delayed or 
Successive Petitions-- · Justification--Reliance on 
Counsel. 
A prisoner bringing a successive or delayed petition 

for a writ of habeas corpus must explain and justify 
· the de.layed presentations of claims. The petitioner 
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may rely on counsel who then represents him or her 
·to include the claim in a petition to be filed by 
counsel if the petitioner bas alerted counsel to the 
issue. If the petitioner is not represented by counsel, 
he or she need not develop the legal theory on which 
the claim is based, but must fully and fairly state the 
facts which underlie the claim for relief. Whether · 
there has been a change of counsel is irrelevant to 
whether the merits of claims raised for the first time 
in a successive petition should be entertained. The 
rule is that the court will look to what the petitioner 
or counsel knew at the time of the appeal or the filing 
of the first habeas corpus petition, ·and demand that 
the failure to raise all issues in a single, timely 
petition be justified. In limited circuroStances, 
consideration may be given to a claim that prior 
habeas corpus counsel did not competently represent 
a petitioner. 

@ Criminal Law § 92--Rights of Accused-Aid of 
Counsel--Collatera! Attack on Judgment:Habeas 
Corpus§ !--Petitioner's Right to Counsel. . 
An imprisoned defendant is entitled by due process· 
to reasonable access to the courts, and to the 
assistance of counsel if counsel is necessary to ensure· 
that access. But neither U.S. Const.. 8th Amend., nor 
the due process clause gives the prisoner, even ill a 
capital *755 case, the right to counsel to mount a 
collateral attack on the judgment. However, if a 
petition for habeas corpus attacking the validity of a 
judgment states a prima facie case leading to issuance 
of an order to show· cause, the appointment of 

· counsel is demanded by dµ_e_ process concerns. Also, 
regardless of whether a constitutional right to counsel 
exists, a petitioner who is represented by counsel 
when a petition for a writ of habeas corpus is filed 
has a right to assume that counsel is competent and is 
presenting all potentially meritorious claims. 

(lfil Habeas Corpus § 29--Petitions--Delayed or 
Successive Petitions- Justification--Inadequate 
Counsel .in Connection With Previous Petition. 
A prisoner bringing a successiye or delayed petition 

for a writ of habeas corpus must explain and justify 
the delayed presentation of claims. If counsel failed 
to afford adequate representation in a prior habeas 
corpus application, that failure may be offered in· 
explanation and justification of the need to file 
another petition. The petitioner must· allege with 
specificity tbe facts underlying the claim that the 
inadequate presentation of an issue or omission of 
any issue reflects incompetence of counsel, i.e., that 
the issue is one which would have entitled the 
petitioner to relief had it been raised and adequately 
presented in the initial petition, and that counsel's 
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failure to do so reflects a standard of representation 
falling below that to be expected from an attorney 
engaged in the representation of criminal defendants. 
However, if the petitioner is aware of facts that may 
be a basis for collateral attack, and of their potential 
significance, he or she may not fault counsel for 
failing to pursue that theory of relief if the petitioner 
failed to advise counsel of those facts. 

(11) Habeas Corpus § 29--Petitions--Delayed or 
Successi_ve Petitions-- Justification--Claim 
Developed by New Counsel. 
A prisoner bringing a successive or delayed petition 

for a writ of habeas corpus must explain and justify 
the delayed presentation of claims. However, mere 
omission from the previous petition of a claim 
developed by new counsel does not raise a 
presumption that prior habeas corpus counsel was 
incompetent, or warrant consideration of the merits 

· of a successive petition. Also, the court will not 
consider on the merits successive petitions attacking 
the competence of trial or prior habeas corpus 
counsel which reflect nothing more than the ability of 
present counsel, with the benefit of hindsight, 
additional time and investigative services, and newly 
retained experts, "to demonstrate that a different or 
better defense could have .. been mounted had trial 
counsel or prior habeas corpus counsel had similar 
advantages. 

(1fil Habeas Corpus § 29-Petitions--Amendments. 
A court must and will assume that a petition for a 
writ of habeas corpus includes .all *756 claims then 
Imo~ to the petitioner. The inclusion in the petition 
of a statement purporting to reserve the right to 
supplement or amend the petition at a later date. has 
no effect. The court will determine the appropriate 
disposition of a petition for a writ of habeas corpus 
based on the allegations of the petition as originally 
filed and any amended or supplemental petition for 
which leave to file has been granted. If the court 
issues an order to show cause, the traverse may allege 
additional facts in support of the claim on which an 
order to show cause has issued. However, attempts to 
introduce additional claims. or wholly d_ifferent 
factual bases for 'those claims in a traverse do not 
expand the scope of the proceeding, which is limited 
to the claims which the court initially determined 
stated a prima facie case for relief. 

(19a, 19c) Habeas Corpus § 29--Petitions--
Successive Petitions--Capital Defendant. 
Defendant who had been sentenced to death for 
capital m~der, had unsuccessfully appeaied that 
judgment, and had unsuccessfully petitioned for a 
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writ of habeas corpus, was not entitled to file a 
second petition for a writ of habeas corpus claiming 
that in the proceedings leading to his conviction and 
sentence he was denied due process, a fair trial, 
effective assistance of counsel, and protection against 
cruel Bl)d unusual punishment. Defendant had not 
adequately explained his failure to include all of the 
second petition claims in the prior petition; nor had 
be stated specific facts to establish that his newly 
made claims were presented without substantial delay 
as required by the Supreme Court Policies Regarding 
Cases Arising From Judgments of Death, std. 1- 1.2. 
Moreover, none of defendant's claims was shown to 
have resulted in a fundamental miscarriage of justice 
as defined for purposes of invoking an exception to 
the procedural bar to the court's entertaining of 
claims brought with substantial delay. 

(20a, 20b) Habeas Corpus § 29--Petitions--
Successive Petitions-- Timeliness. 
A capital defendant's second petition for a writ of 
habeas corpus was untimely, since defendant failed to 
establish the absence of substantial delay. Although . 
the death judgment was imposed prior to the 
promulgation of the Supreme Court Policies 
Regarding Cases Arising From Judgments of Death, 
the first petition was filed almost two years after their 
promulgation, and the second petition was filed an 
additional five months later. Even though defendant's 
appeal was not final until several years after the trial 
court's judgment, a petition filed promptly atter the 
affimumce of the judgment is not necessarily timely. 
Otherwise, the longer the appellate process, the 
longer a defendant could justify delay in seeking 
habeas corpus relief. Further, defendant's petition was 
not presumptively timely under the Supreme Court 
policies, since it was not :filed within 90 days of the 
final due date for his *757 reply brief on the direct 
appeal, and defendant did not satisfy policy standards 
governing timeliness of petitions for habeas corpus 
by adequately explaining when he became aware of 

· the basis for his new claim. 

(2 la, 21 b) Criminal Law§ 92-Rights of Accused--
Aid of Counsel-- Appeal--Capital Cases. · 
The Supreme Court Policies Regarding . Cases 
Arising From Judgments of Death impose an express 
obligation on counsel representing appellants in 
capital cases to investigate possible bases for habeas 
corpus. This obligation, which counsel in noncapital 
cases do not share, is limited, however, to an 
investigation of potentially meritorious grounds for 
habeas corpus which have come to counsel's attention 
in the course of preparing the appeal. Counsel does 
not have an obligation to conduct an unfocused 
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investigation having as its object the uncovering of 
any possible .factual basis for a collateral attack on 
the judgment Only an investigation into specific 
facts known to counsel ·which could reasonably lead 
to a potentially meritorious habeas corpus claim is 
anticipated and required. When the factual basis for a 
claim is already known, the claim must be presented 
promptly unless facts known to counsel suggest the 
exiBtence of other potentially meritorious claims 
which cannot be stated without additional 
investigation. 

(W Criminal Law § 107--Rights of Accused
Competence of Counsel--Appeal-- Duty to 
Investigate Basis for Collateral Attack--Noncapital 
Cases. · 
Appointed counsel in a noncapital appeal does not 

have an obligation to investigate possible bases for 
collateral attack on the judgment, and retained 
counsel must do so only if the client retains counsel · 
for .that purpose. Appointed counsel on appeal has a 
duty to. present the defendant's case on direct appeal 
to the best of his or her ability, but counsel appointed 
to prosecute a direct appeal has no duty to file or to 
prosecute· an extraordinary. writ believed to be 
desirable or appropriate by the defendant. However, 
noncapital appellate counsel who is aware of a basis 
for collateral relief should not await the outcome of 
the appeal to determine if grounds for collateral relief 
exist. While such counsel has no obligation to 
conduct an investigation to discover if facts outside 
the record on appeal would support a petition for 
habeas corpus relief or other ch~\lejlge to the 
judgment, if counsel learns of such facts in tl1e cow·se 
of his or her representation, then counsel has an 
ethical obligation to advise the client of the course to 
follow to obtain relief, o; to take other appropriate 
action. 

@) Habeas Corpus § 29--Petitions--Timeliness · 
Standards-Petitioner's Diligence. 
The timeliness standard of the Supreme Court 
Policies Regarding Cases Arising From Judgments of 
Death, standard "758 1-1.2, does not excuse a 
petitioner filing a delayed petition from establishing 
diligence in discovering factual . claims, 
notwithstanding wording in the standard that implies 
the contrary. 

CW Habeas Corpus § 29--Petitions--Timeliness 
Standards--Retroactive Application. 
The timeliness standards of the Supreme Court 
Policies Regarding Cases Arising From Judgments of 
Death apply to all capital appeals, including those 
which arose prior to the adoption of the policies. 
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However, because counsel's obligation to investigate 
possible collateral claims was created only by the 
policies, claims that were discovered only as a result 
of investigation commenced promptly after June 6, 
1989, the date on which the ·policies became 
effective, will be deemed timely if presented 
promptly after counsel became aware of them: 

@ Habeas Corpus § 29-Petitions-Successive · 
Petitions--Rule Prohibiting--Exceptions. 
Generally, absent justification for the failure to 

·present all known claims in a single, timely petition 
for a writ of habeas corpus, successive or untimely 
petitions will. ·be summarily denied. The only 
exception to this rule applies to petitions which allege 
facts which, if proven, would establish that a 
fundamental miscarriage of justice occurred as a 
result of the proceedings leading to conviction or 
sentence. A fundamental miscarriage of justice is 
established by showing: m that error of ' 
constitutional magnitude led to a trial that was so 
fun dam en tally unfair that absent the error rio 
reasonable judge or jury would have convicted the 
petitioner; (2) that the petitioner is actually innocent 
of the crime or crimes of which he or she was 
convicted; (3) that the death penalty was imposed by 
a sentencing authority which had such a grossly 
misleading profile of the petitioner before it that 
absent the trial error or omission no reasonable judge 
or jury would have imposed a sentence of death; or 
(4) that the petitioner was convicted or sentenced 
under an invalid statute. 

COUNSEL 

Eric S .. Multhaup, Gail R. Weinheimer, Jean R. 
Sternberg, Denise Anton and Lynne Shatzkin_ Coffin, . 
under appointments by the Supreme Court, for 
Petitioner. 

Daniel E. Lungren, Attorney General,· George 
Williamson, Chief Assistant Attorney General, John 
H. Sugiyama, Assistant Attorney General, Morris 
Beatus and Dane R. Gillette, Deputy · Attorneys 
General, for Respondent. *759 

BAXTER,J. 

William John Clark petitions for a writ of habeas 
corpus, claiming that the judgment pursuant to which · 
he is confined under a sentence of death is invalid. 
We conclude that his unjustified delay in presenting 
his claims bars consideration of the merits of the 
petition. 
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An exception to this bar would be recogiiized if, as a 
·result of the defects of which petitioner complains, 
the conviction and/or sentence were shown to 
constitute a fundamental miscarriage of justice. A 
fundamental miscarriage of justice is established by 
showing: (I) that error of constitutional magnitude 
led to a trial· that was. so fundamentally imfair that 
absent the error no reasonable judge or jury would 
have convicted the petitioner; (2) that the petitioner is 
actually innocent of the crime or crimes of which he 
was convicted; (3) that the death penalty was 
imposed by a sentencing authority which had such a 
grossly misleading profile of the petitioner before. it 
that absent the error or omission no reasonable judge 
or jury would have imposed a sentence of death; or. 
(4) that the petitioner wus convicted under an invalid · 
statute. 

The allegations of the petition and supporting 
exhibits fail to deinonstrate that· petitioner could 
establish . the existence of any of these exceptions, 
however. We shall, therefore, deny the petition for 
writ of habeas corpus. 

I. Prior Proceedings . 
On April 5, 1990, this court affirmed a judgment of 

- conviction of petitioner, and the imposition of the 
death penalty, _after a jury found petitioner guilty of 
first degree murder with. a special circumstance of 
murder in the commission of arson (Pen. Code. § § 

189, 190.2. subd. (a)(l 7)(vii)), [FNl] two coitnts of 
attempted murder(§§ 664/187), arson(§ 451, subd. 
(a)), and rape (§ 261, subd. (2)). (People v. Clark 
!l990l 50 Cal.3d 583 [268 Cal.Rptr. 399, 789 P.2d · 
127].) 

FNI All statutory references herein are to 
the Penal Code unless otherwise noted. 

There was no question that petitioner corru11itted the 
acts which led to his conviction. On January 6, 1982, 
he threw one bucket of gasoline into the dining area 
of the home of Davi<l and Ava Gawronski, and 
another into the couple's bedroom, where both were 
sleeping. He ignited lhc gasoline with lighted 
highway flares. David Gawronski suffered fatal bums 
in the ensuing flash fire.· Ava Gawronski was burned 
so severely that she was hospitalized for 10 months, 
and suffered permanent injuries and disfigurement, 
including the loss of her fingers and nose. _*760 

Petitioner admitted these acts, contesting only the · 
prosecution's claim thu l he intended to kill the 
Gawronskis and their infont' daughter, who was 
rescued unharmed from •mother bedroom. His intent, 
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he explained, was only to drive the couple out of the 
home so that he could shoot and kill David . 
Gawronski with the shotgun he carried with him, 
while Ava Gawronski watched. His ptapose was to 
demonstrate, by causing her to suffer, how much Ava 
Gawronski, a licensed social worker and marriage 
and family counselor, had hurt him when she 
terminated the counseling she had been giving hini. 
He admitted, however, that when he threw the flare to 
ignite the gasoline, he knew he was throwing it into 
the victims' bedroom.· 

The death penalty verdict was returned after a retrial 
of the penalty phase at which petitioner represented 

·himself. The original jury had been unable to reach a 
penalty verdict. 

None of the experts who examined petitioner 
diagnosed him as incompetent or mentally ill. The 
second penalty jury heard testimony by a 
psychologist, Dr. John Hatcher, that petitioner had a 
"borderline personality" between neurotic and 
psychotic. Petitioner had told Dr. Hatcher ihat he felt · 
morally justified under his own ethical code, and had 
stated that he could not have asked that his act of 
revenge turn out any better than it had. Dr. Linda 
Weinberger, also a psychologist, testified that 
petitioner had expressed a desire to kill two other 
persons, and had said he would consider finding a 
person about to be released from prison to do this for 
him. 

The judginent of death was imposed on February 1, 
1985. Counsel on appeal was appointed by this court 
on March 5, 1985, the record on appeal was filed on 
November 21, 1986, and briefing was completed on 
December 26, 1989. At the time the judginent was 
affirmed on April 5, 1990, however, no petition for 
writ of habeas corpus challenging the validity of that 
judgment had been filed. 

Almost one year later, petitioner first sought relief 
by ha be as corpus,' filing his first such petition on 
March 15, 1991. No explanation .for the delay in 
seekint: relief was offered in the petition. The first 
petition alleged: (1) that this court had .denied 
petitioner due process and violated the ex post facto 
guarantees of the state and federal Constitutions in 
construing the arson special circumstance (§ 190.2, 
subd. (a)(l 7)(viii)); (2) that, because petitioner was 
incompetent, petitioner had been denied due process, 
effective assistance of counsel, and protection against 
cruel and unusual punishment at the penalty phase of 
his trial when the trial court acceded to .petitioner's 
request to represent himself; and (3) that this court 
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had failed to apply the test of reversible error 
required by *761Chap111n11 1•. Califomia 119671 386 
U.S. 18. 24 [) 7 L.Ed.2d 705. 710-·71 !. 87 S.Ct, 824. 
24 A.LR.3d 1065). in ruling on the appellate claims 
of error. 

After receiving opposition,. and denying petitioner's 
request for time to supplement the petition with 
additional factual ;illcg;1tions and supporting 
docwnentation, this court concluded that the petition 
failed to state a prima facie case entitling petitioner to 
relief. The petition was denied on May 15, 1991. 

II. The Second Petition 
On August 16, 1991, !hi~ second petition was filed. 

Petitioner explains the Iii ing of another petition on 
the basis that his additional claims were "developed" 
in response to the decision of the United States 
Supreme Court in McC/cskcv v. Zani (199Jl 499 U.S. 
467 (113 L.Ed.2d 517, 111S.Ct.14541. . 

In this petition, petitioner challenges the validity of 
the judgment on the. grounds that in the proceedings 
leading to his conviction and sentence be was denied 
due process, a fair tri;il, effective. assistance of 
counsel; and protection against cruel and unusual 
punishment. These cl;1i111s, as characterized by 
petitioner, are set forth below. 

L Failure to Recuse. The office of the Los Angeles 
County District Attorney, members of whose staff 
prosecuted petitioner, r;illcd to recuse itself after 
hiring as a deputy dislrict attorney an attorney who 

· had represented petitioner during pretrial proceedings 
until October 19, l ~S2, . when he withdrew as 
petitioner's counsel. This, petitioner argues, denied 
him due process and the right to counsel because the 
prosecution thereby became privy to more than one 
year of confidential communications, and successor 
counsel was denied access to the attorney as a source 
of information, strategy. ur lcst.imony. 

2. Effective Counsel. Petitioner claims he was 
denied his right to effct:livc assistance of counsel for 
the reasons set forth b el n w: 

a. · Petitioner's counsel failed to investigate 
petitioner's competency lo represent himself at the 
retrial of the penally phase or to request the 
appointment of separate counsel to undertake that 
investigation, did not tlcrcr to petitioner's desire to 
testify at the penalty rel rial and thus did not *762 
remove one of the bases for petitioner's election to 
represent himself, and did not bring to the attention 
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of the court information tending to negate petitioner's 
competency to represent himself or everi to proceed 
to the penalty trial. Had counsel adequately warned 
petitioner of the dangers of self-representation, 

· accommodated petitioner's concerns, brought to the 
attention of the' court information tending to show 
that petitioner's election was not knowing and 
voluntary, or investigated petitioner's competency 
and developed evidence to establish that petitioner 
could not make a knowing and intelligent decision, 
peti!ioner would have enjoyed his right to 
representation by effective counsel at the penalty 
retrial. 

b. rel i Lioner's counsel failed to investigate and 
present evidence of petitioner's conforming conduct, 

· 1ack of disciplinary record, and the positive image jail 
personnel held of him during the three years prior to 
trial, and to present this as mitigating evidence at the 
penalty phase. · 

c. Pelitioner's counsel failed to investigate and 
present evidence other than the testimony of 
petitioner and his . parents · regarding petitioner's 
background · and ·upbringing. Numerous other 
witnesi;•"s were available, including members of 
petitioner's family, and his school and social contacts; 
in addition, documentary materials were also 
avai labk. All of these would have had a mitigating 
effect. 

d. Petitioner's counsel erroneously advised him to. 
sub mi I lo examination by a psychologist selected by 
the prosecution,· failed to ·'monitor the examination, 
and foiled to insist on a verbatim recording of the 
exan1i11:0Lion: 

3. Due Process/Fair Trial. Petitioner was denied due 
process and a fair trial by the prosecutor's "false 
implica:ion" to the jury ·that ·a penalty retrial was 
required by law. This implication assertedly 
undem1ined petitioner's testimony that letters be sent 
to one of his victims and to her father were not sent 
for lhc purpose of causing the· recipients further 
emolional.suffering, but in order to provoke a retrial. 

4. o;,.~ Process/Fair TridtCruel and' Unusual 
Punisb ment. Petitioner contends that he was denied 
due prn~ess, a fair trial, and freedom from cruel and 
unusuu ! punishment in that: 

a. Tcslimony was erroneously introduced regarding 
the effects of the offenses on a surviving victim and 
her family. This prejudicial evidence, petitioner 
alleges. was improperly discussed and relied on by 
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members of the jury as nonstatutory aggravating 
evidence. *763 

b. The jury discussed uml considered the belief that a 
sentence of life withoul possibility of parole would 
not be adequate to ensure incarceration of petitioner 
and that imposition nf lhe death sentence we.s 
necessary to protect sodcty. 

c. The jury was mislc<l regarding its sentencing 
responsibilities and discussed and believed that only 
evidence that would miti:,-ate the gravity of the crime 
itself could be properly n111sidered. 

d. There was invidious 'mcl systematic discrimination 
by prosecutors in sed i ni; Lhe death penalty, a11d by 
jurors in imposing the death penalty, on the basis of 
the victims' race, social slnlus, and gender. Petitioner 
was, he alleges, singbl ollt for capital treatment 
because of the characlcrist ic.s of-the victims. 

e. The imposition of tile death penalty on petitioner 
was capricious beca11se penologically relevant 
characteristics of the o ffcnsc and his background are 
no more serious or dcscrvi ng of the death penalty 
than those in a far grc:11cr number of similar cases 
wi.th noncapital dispositions. 

ill. Limitations 011 Habeas Corpus Rel.ief 
As is apparent from u rc1·iew· of the above claims and 

the. history of this case. many of the grounds assc1ied 
for relief are restalcmcnls or reformulations of 
arguments made and rc.i cctcd on appeal or in the prior 
habeas corpus petition. while others are claims that 
could and should have hcen made on appeal. To the 
extent that new gi'ou nds for relief are stated, the 
petition fails to demonslralc that these claims could 
not have been e.ssertcd in the prior petition, or that 

· any of the claims cou Id 1101 have been presented by a 
petition filed in conjun.:1ion with the appeal. 

Before considering the possible merit of any claim, it 
is therefore appropriul•: 10 review the decisional nnd 
statutory law governing collateral attacks on 
judgments . of convicl ion hy petition for writ of 
habeas corpus. In :iddition, because no clear 
guidelines have emcr~c·d in our past cases, we 
consider when dep,lrlurc from those rules is 
warranted. 

A. Limitation::,,,, Collateral A!lnck. 
The rules governing P"slconviction habeas corpus 
relief recognize the i111pnrta11ce of the "Great Writ,'' 
an importance reflected in its constitutional *764 
status, [FN2] and in uur p:1st decisions. Indeed, the 
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writ bas been aptly termed "the safe-guard and the 
palladium ofour liberties" (Jn re Begerow Cl90]) 133 
Cal. 349, 353 [65 P, 828]) and is "regarded as the · 
greatest remedy known to the law whereby one 
unlawflllly restrained of his liberty can secure his 
release .... " (Matter o[Ford (1911) 160 Cal. 334. 340 
LllQ.l.'.~ The writ has been available to secure 
release from unlawful restraint since the founding of 
the sl•lle. (Cal. Const. of 1849, art. I,§ 5; Stats. 1850, 
ch. 122, p. 134. See, e.g., People v. Smith Cl 850) 1 
Cal. 9: Ex parte The Queen ofthe Bav Cl850) l Cal. 
157.) 

FN2 California Constitution, article I. 
section 11: "Habeas corpus may not be 
suspended unless required by public safety 
in ce.ses of rebellion or invasion." 
The text is unchanged from that of article I, 
section 5 of the Constitution of 1849, and of 
former section 5 of the present article I of 
the 1879 Constitution. 
While habee.s corpus is recognized in article 
I, section 9(2) of the United States 
Constitution, that provision does not oblige 
the states to afford a habeas corpus remedy. 
(Pemzzy/vania. 11. Finlev ·(1987) 481 U.S. 
55 L 557 [95 L.&!.2d 539, 547, 107 S.Ct. 
li2Q1J 

(D(S~e fn. 3.) Our cases simultaneously recognize, 
however,. the extraordinary nature [FN3] of habeas 
corpus relief from a judgment which, for thiS 
purpose, is presumed valid (see People v. Shipman 
(1965) 62 Cal.2d 226, 232 [42 Cal.Rptr. 1, 397 P.2d 
9931; In re Bell 0942) 19 Cal.2d 488. 500 [122.P.2d 
m1 the importance of finality of judgments (see In 
re Mcl11111r!T (195 ll 37 Cal.2d 876 [236 P.2d 22]), 
and the interest of the state in the prompt 
implementation of its laws. (See, e.g., In re Arguello 
(19691 71 Cal.2d 13, 17 [76 Cal.Rntr. 633, 452 P.2d 
llill ' 

FN3 Habee.s corpus is an "extraordinary 
remedy." (In re Connor, (1940) 16 Cal.2d 
701, 709 [108 P.2d 10].) "[I]t may not be 
invoked where the accused has such a 
remedy under the orderly provisions of a 
sl,,tute designed to rule the specific case 
upon which he relies for his discharge. This 
would be an abuse of process, as his relief 
untler the remedy provided by the statute 
would accomplish all that he was seeking 
and all that the writ of habeas corpus we.s 
ever designed to accomplish, to wit, the 
discharge of the accused." Un re Alpine 
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0928) 203 C:il. 731. 739 (265 P. 947. 58 
A.L.R .. 1500).) "The writ of habeas corpus 
was not created ror the purposes of defeating 
or embarrassing jus1ice, but to promote it." 
Cld .. at p. 744.) 

Q)(See fn, 4.) Pruc·ctlurnl rules have . been 
established by our pt1sl decisions to govern petitions 
for writs of habeas C<>l'J1'1S. Such rules are necessary 
both to deter use of 1hc writ to unjustifiably delay 
implementation of the law. and to avoid the need to 
set aside final judg111~111s nr conviction when retrial 
would be difficult or impossible. (See /11 re Dixon 
(1953) 41 Cal.id 75r!.-1.!il ['64 P.2d 5131 [Even 
when the claim invnl"cs an asserted deni<il of 
coristitutional rights, "[i]t would obviously be 
improper to pennit " collaleral attack because of 
claimed errors in the Lklaminntion of the facts after 
*765 expiration of the 1i111c·for appeal when evidence 
may have disappearc·.J ;111d witnesses may have 
become unavailable."]. l IFN4) 

FN4 Challenges to lhc validity of the statute 
. under which Ilic pclilioner was convicted do . 
. not present lhi:; prnblem and may be raised 

at any time. We recognized in Jn re Bell. 
supm: 19 C11..'d •188. 493, that in some 
cases habeas rnrpus is the only remedy 

· available by which lhis claim may be raised, 
and that "ihc importance of securing a 
correct delrnninal ion on tlie question of 
conatitutional i ty" "f a statute warrants 
departure_ from lhe usual procedural limits 
on hab'eas cnr11us._ For that reason these 
claims have 11111 been subject to either the 
rules requirin~ justification for delay or 
exhaustion of :i11pella1e remedies. (Sec !11 re 
Berry (.I9!i~I _!'i8 Cnl.2d 137. 145 [65 
Cal.fuitr~ 27\ __ ,136 l'.2d 2731; In re Zerbe 
(1964) 60 C.d.).·I <iMi. 667-668 [36 C"l.Rptr. 
286, 388-P.20: [:•:2, 10 A.L.R.3d 8•101; fn re 
DiJ;on. supm. -1) C:il.2d 756, 762.) 

(J.) It bas long been required llmt a petitioner explain 
and justify any signilic:i111 delay in seeking habeas 
corpus relief. "[I]t is lhc practice of this court to 
require that one who hclatedly presents a collateral 
attack such as this c.•:pl;1i11 ihc delay in rnising the 
question." (In re S11·,,;,, r 1 'l,I•>) 34 Cal.2d 300. 302 
(209 P.2d 7931.l [FN:-· I In Swr1i11, we noted that such 
explanation was "p:ir1ic111"rly necessary" where a 
petitioner bas made pri•.>r :lllacks on the validity of 

· the judgment withoul r:iising lhe issues. (Ibid.) The 
burden is one placed even (111 indigent petitioners 
appearing in propria l"-'l''iona. and is not met by an 
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assertion of counsel that he or she did not represent 
the pclilioner earlier. [FN6] 

FN5 Delay in seeking habeas· corpus or 
other collateral relief bas been measured · 
from the time a petitioner becomes aware of 
the grounds on which he seeks relief. That 
time may be as early as the date of 
conviction. (See Jn re Saunders (1970) 2 
Cal.3d 1033. 1040 [88 Cal.Rotr. 633. 472 
P .2d 9211; In re Wells Cl 9671 67 Cal.2d 873. 
:ns [64 Cal.Rptr. 317. 434 P.2d 6131.l 
Although delayed presentation to enable the 
petitioner to file a habeas corpus petition 
w i lb the opening brief on appeal bas been 
permitted, a petition should be filed as . 
promptly as the circumstances allow, and 
the petitioner "must point to ,particular 
.:ircumstances sufficient to justify 
:;ubstnntial delay .... " (Jn re Stankewitz 
( 1985) 40 Cal.3d 39 L 397, fn. 1 (220 
Cal.Rptr. 382. 708 P.2d 1260).) 

fN6 Were the rule otherwise, the potential 
for abuse of the writ would be magnified as 
counsel withdraw or are substituted and each 
successor attorney claims that a petition was· 
Ii led as soon as the successor attorney 
hecame aware of the new basis for seeking 
relief. 

(1) It is also the general rule. that issties resolved on 
. appea I wi II not be _reconsidered on habeas corpus (fu 

re Wa/11·,:11.• (1965) 62 Cal.2d 218. 225 [42 Cal.Rotr. · 
9. 397 P.2d IOOl]l, and,." 'in the absence of special 
circumstallces constituting an excuse for failure to 
employ that remedy, the writ will not lie where the 
claimed errors could have been, but were not, raised 
upon a I im e I y appeal from a judgment of conviction.' 
(In l'e Dlwm, 41 Cal.2d 756. 759 [264 P.2d 5131; in 
accord l'cnple v. Morrison, 4 Cal.3d 442. 443. fn. I 
[93 CalJ'.ptr. 751, 482 P.2d 6631; Jn re Black, 66 
Cal.2d~~ ;i, 886- 887 [59 Cal.Rptr. 429. 428 P.2d 
2931; J.•: re Shipo, 62 Cal.2d 547, 551-553 W. 
Cal.Rptr. 3. 399 P.2d 57l).)" Un re Walker (1974) 10 
Ca1.3d 71,4, 773 [112 Cal.Rptr. 177, 518 P.2d 11291.l 

0 Withm11 this usual limitation of the use of *766 the 
writ, judgments of conviction of crime would have· 
only a sc111blance of fmality." (In re Mc!nturff. supra, 
37 Cal.2J 876. 880.) 

·{l) For ihc same reasons, whether raised in a petition 
for writ ... r habeas ·corpus or by coram nobis, newly 
disco,·,·: d evidence is a basis for relief only if it 
unden:•i:ies the prosecution's entire case. It is not 
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sufficient that the evidc11~c might hnve weakened the 
prosecution case or 1"rcsc11led a more difficult 
question for the judge nr jury. (!11 re flail (1981) 30 
Cal.:id 408. 4L7 [17') C;il.Hplr. 223. 637 P.2d 6901; 
In re Weber0974l 11C.il.ld703. 724 [114 Cnl.Rptr. 
429. 523 P.2d 2291; f11 re /!m11ch { 1969) 70 Cal.2d 
200. 215 [74 Cal.Rn!':._ 23X. 449 P.2d 1741.l "[A] 
criminal judgment m:1y he .:oll:1ternlly attacked on the 
basis of'newly disco,·c1.,:d' evidence only if lhc' new' 
evidence casts fund"n":nl:il doubt on the accuracy _ 
and reliability of the prn•:ccdings. At the guilt phase, 
such evidence, if crcdi1•.-d, must undermine the entire 
prosecution case and 1111;11t unerringly lo innocence or 
reduced culpability." (f_""!!J.>ln 11. Grm:,,/ez (I •NO\ 51 
Cal.3d 1179. 1246 l]J1 Cj.1.i.Hp1r. 729. 800 P.2d 
ill_filJ 

(§) The rule is similar whc11 a petitioner attributes 
the failure to discov~r ;u1d present the evidence at 
trial to- trial counsel's <illcgctl inco111pclc11ce. Tbe 
presumption that the ,::;:a:nlial clements of an nccurate 
and fair proceeding \\L'I'<~ prc>cnt is not npplic:iblc in 
that case, as it is wh·::1 the h:isis 011 which relief is 
sought is newly disc""":rcd c'.•itlcncc. (Sf,-icldr111d v. 
Washinf.!f011 C1984l .i:,,_; IJ.~::. 66~. r\94 [80 LEd.2d 
674. 697-698. 104 S.i~·1. 2(J52]; Penn/I! 1•. (;011wlez. 
supra. 51 Cal.3d I 17"1 12·16.)' Nonetheless, the 
petitioner must· cslablish "prejudice as a 
'demonstrable reality," not simply speculation us to 
the effect of the errnr:; or omissions of counsel. 

·(Citation.] ... The pclilioaer must dcmonslrnlc that 
counsel knew or slinuld h:ive known that rurther 
investigation was ncl'c:::,ary. and must csLUblish the 
nature and relevance 111' the evidence lhal counsel 
failed to present or 'I iscover." (l'eo!)/c I'. l+'illiams 
(19881 44 Cal.3d s::;.\.?37 [~·15 C:il.Rntr. 33ri -751 
P.2d 395].) Prejudice is esl:iblishcd if !here is a 
reasonable probability lint a nHJrc fovorable outcome 
would have resulted I"'' I the c '"idence been presented, 
i.e., a probability surrici•:nt lo umlcr111i11c confidence 
in the outcome. <Jilf_id.'and · ,,_ W11slri11gtnn, s1mra, 
466 U.S. 668, 693- (j'>-1 i SO L Ed.2d al pp. (i97-69SJ; 
People v. William.v. Sili'!-"' <l•I c~11.3d 883 94·1-945.) 
The incompetence ,11111st. h:ive resulted in a 
fundamentally unfair l'rocecding or tm unrcli~ble 
verdict. (Lockhart i·. 1-·1·.:1wcll (I 99J) 506 U.S. _, 

[122 L.Ed;2d I ~0,l.!J s.n. 83~·:].) 

([) Postconviction h:ihcas rnrpus :itlack lm ll1e 
validity of a judg1w:1;1 of crnwiction is limile"cl to 
challenges based 1111. newly diswvcrcd evidence, 
claims going to the .i11risdic1in11 of. the cnurl, and 
claims of constitution:il *767 dimension. (Sec !11 re 
Hall (1981) 30 CnlJ·.1.u'.'llii.JlO [l.12 Cal.Rptr. 223, 
637 P.2d 6901; Inn• /:.:·_:..Ji.!11~1:11 l'l Cal.'.'-d 4~:·~. 493-
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496.) However, some trial errors, even though of 
constilutional dimension, are not cognizable on 
habea~ ·cnrpus because the error " 'carries with it no 
risk 01· rnnvicting an innocent person.' " Un re 
Sterlin~.' 1965) 63 Cal.2d 486. 487 [47 Cal.Rptr. 205. 
407 P. 2_·J2]J In Sterling, as it had in In re Lessard 
(19651_ '·2 Cal.2d 497. 503 [42 Cal.Rntr. 583, 399 
P.2d >~1 the court adopted the view expressed by 
then-Ju,aice Traynor in Jn re Hanis ( 1961) 56 CaL2d 
879. ~~:::Q (16 Cal.Rptr. 889. 366 P.2d 305] (cone. 
opn. ur Traynor, J.). Justice Traynor had reasoned 
that the erroneous admission of unlawfully seized 
evidenc"': presented no risk that an innocent defendant 
might 1,, c1111victed, and "(t]he risk that the deterrent 
effect 1 :·:he (exclusionary] rule will be compromised 
by an ' :-~usional erroneous decision refusing to apply 
it is far nulweighed by the disruption of the orderly 
admini;:i:-alion of justice that would ensue if the issue 
could 1, . .- relitigated over and over again on collateral 
attack." I rd., at p. 884, cone. opn. of Traynor, J.) That 
reason-;;:g persuaded the court that Fourth 
Amend 111cnt violations need not be considered on 
habe:"' rnrpus even when the issue had not been 
raised · "' appeal. "Failure to exercise these reaqily 
avail:ol' · '":llledies will ordinarily constitute such a 
delibcr: :. by-passing of orderly state procedures as to 
justify .. ,., : :il of federal as well as state collateral 
relief." r -,, re Sterling, supra, 63 Ca!.2d at p, 489.) 

ff. i'.epeated Applications, [FN7] Piecemeal 
Presentation of Claims, and Delay. 

(B_)(S, ... , rn. 7.) Ail we have noted, this is the second 
petili• ;, : for writ of habeas corpus· by this petitioner. 
Sever':! ·,c,,rs after his conviction and the affirmance 
of his ·:PP• "I, he repeats claims rejected when his 
initial :titL•n was denied and seeks to raise claims 
th~t We• · n• ·t asserted in that petition. 

;_:1 !7 Because no appeal lies from the· denial 
nf a petition for writ of habeas corpus, a_ 
:1risoner whose petition has been denied by 
1 he superior court can .obtain review of his· 

. ·:I aims only by the filing of a new petition in 
: :,., Court of Appeal. Our reference to and 
_;; ,,:ussion of successive petitions - has no 
ap; iii cation to that practice, or to the filing of 
an uriginal petition in this court after denial 
"r :i petit'ion by the Court of Appeal. (In re 
r, :•mblev (! 948\ 31 Cai.2d 80 I. 804, fn. I 
, I •3 P.2d 734).) 

l . Repetitious and piecemeal claims. 
(2) II : · ' long been the rule that absent a change in 

the a1' · ::ible law or the facts, the court will not 
consi•~ -:· rq,eated applications for habeas corpus 
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B1iefs and Other Rcla terl Docurnent.s 

Supreme Court of California 
In re Lee Max BA P--NETT on Habeas Corpus. 

No. S096831. 

. Aug. 7, 2003. 
Rehearing Denied Sept. 24, 2003. 

Background: After he was sentenced to death ill the 
Superior Cowt, Butte County, No. 91850, and hia 
sentence was affirmed on direct, appeal, 17 Cal.4th 
1044. 74 Cal.Rntr.2d 121, 954 P.2d 384, petitioner 
sought habeas corpu~ relief both _through counsel and 
pro se. The Supreme Court issued to Director of 
Corrections an order lo show cause why the Supreme 
Court should not consider petitioner's pro se 
submissions. 

Holdings: 
that: 

The Supreme Court, Baxter, J., held 

ill when a capital inmate. files a habeas corpus 
petition through counsc\, the Supreme Court will not 
file or consider the i11111atc's pro se submissions that 
challenge the legality of the inmate's death judgment 
or that otherwise fall within the scope of counsel's 
representation, and · 
ill counsel need not press habeas corpus . claims 

requested by their inmate clients, even those that 
might be considered nonfrivolous, if counsel, as a 
matter of professilmal judgment," decide not to 
present those claims, disapproving of In re Cathev. 
55 Cal.2d 679, 12 Cnl.Rptr. 762. 361 P.2d 42ii. 
Order discharged. 

·wc,:t Heatlnotes 

As a general rule, J1'11"ties who are represented in 
court by counsel of rcrnrd are required to proceed in 
court through their counsel. 

repr~sented by professional . counsel, or. he may . 
knowingly and intelligently elect to assume his own 
reprJsentation. U.S.C.A. Const.Amend. 6. 

I 
ill Criminal Law €=:>641.10(3). 
l 10k641.10(3) Most Cited Cases 
A capital defendant who chooses professional 
representation, rather than self-representation, 
genetally is not entitled to present hia or her case 

I . 

personally or to act as co-counsel at trial; however, 
suchi defendant may make pro se motions regarding 
representation, including Faretta requests for self
repr~sentation and for substitution of counsel. 
U.S.C.A. Const.Amend. 6. 

I 
Ml Criminal Law ~641.10(3) 
110k641.10(3) Most Cited Cases 
Although a trial court retains discretion to allow a 
reprJsented defendant's· personal participation in the 
trial,] such an arrangement ought be avoided unless 
the court is convinced, upon a substantial showing, 
that it will promote justice and judicial efficiency in 
the p

1

articular case. U.S.C.A. Const.Amend. 6. · 
. I 

1fil Criminal Law ~633(1) 
11 Ok633(1) Most Cited Cases 
It is ]the trial court's duty, during trial, to safeguard 
and promote the orderly and expeditious conduct of· 
its bilsiness and to guard against inept procedures and 
unneriessary indulgences which would tend to hinder, 
hamper' or delay the conduct and dispatch of its 
proc~edings. 

I . 
1fil. Criminal Law <C=>1077.3 
11O~l077.3 Most Cited Cases 
The Sixth Amendment does not include any right to 
appekl, so it implicates no basis for . a right to 
repre'sentation by professional counsel on appeal. 
U.S.C.A. Const.Amend. 6. 

. I 
l1l Constitutional Law €:=248(2) . 
92k2~8(2) Most Cited Cases . 

I 
l1l Constitutional Law ~271 
92k2 71 Most Cited Cases 

ill Criminal Law e;:::,641.4(1) --l-
l 10k641.4(1) Most Ci1cd Cases l1l Criminal Law ~1077.3 
A criminal defendanl t";1cing slate capital charges has . l 10kl077.3 Most Cited Cases 
two mutually exclusive rights with respect to legal The Fourteenth Amendment and its due process and 
representation at lri:il: he may choose to be equal' protection guarantees prohibit discrimination 

I . 
. I 
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against convicted indigent inmates; consequently, an· 
indigent inmate has a consti111tional right to counsel 
appointed at the state's expense if the state confers a 
criminal appeal as oC right. U.S.C.A. Cons!. Amend. 
H;. 

.UU Criminal Law £=>1077.3 
110kl077.3 Most Ci1ctl Cases 
There is no righl. ·constitutional, statulory, or 
otherWise, to self-representation in n criminal appeal · 
in California. West'~ 1\nn.Cal.Pennl Code§ ,5 1239-
1240.1. 

.lfil. Constitutional L:1 w €=2 71 
92k271 Most Cited C1s•:s 

.lfil. Criminal Law cC=1077.3 
I 10k1077.3 Most Cite< I Cases 
Neither the Sixth Arncndment nor the Due Process 
Clause furnishes a basis for n right 10 self
representation in a nii11inal appeal. U.S.C.A. 
Const.Amends. 6, H. 

11fil Criminal Law C=64l.4(1) · 
110k64l.4Cl)Most Cited Cuse:; 
The sole federal constitutional right lo self
representation derives from lhe Sixth Amendment, 
which pertains strict I y to the basic rights that an 
accused enjoys in dcrending against a criminal 
prosecution and doer. not cxtc11d beyond the point of 
conviction. US C A Cnnr.t.A111end. 6. 

1!!l Criminal.Law l<Z=1on:3 
110k1077.3 Most Cited Cases 
Capital inmates represented by counsel are not 
pennitted ,to · present their automatic appeals 
personally to the Supreme Court, tlrnt is, such 
inmates have no ri~hl personally to supplement or 
supersede counsel's briefs and arguments on the 
merits of their appeal,;. 

112] Constitutional L:iw '8:=·210.5 
92k270.5 Most Cited (ases 

.1111 Criminal Law €=1402 
11Ok1402 Most Cited C:iscs 
States have no obli:;:i1ion lo provide an nvcnue of 
postconviction relic r·. and when they do, the 
fundamental fairness mandatctl by the Due Process 
Clause does not.requ'1r•: that tile state supply a lawyer 
as well. U,S.C.A. C:nns1.A111e11d. 14. · 

1.UJ. Habeas Corpus (C=691l 

l 97k690 Most Cited Cases 
There is no federal constitutional right to counsel for 
state habeas corpus proceedings, not even in a capital 
case. U.S.C.A. Const.A.mends. 6. 14. 

lMJ. Habeas Corpus ~690 
197k690 Most Cited Cases · 
California confers no constitutional right to. counsel 
for seeking collateral relief from a judgment of 
conviction via state habeas corpus proceedings. 
West's Ann.Cal. Const. Art. I,§ § 11, 15. 

llfil. Habeas Corpus ~690 
l 97k690 Most Cited Cases 
When a capital inmate files a habeas corpus petition 
through counsel, 'the Supreme Court will not file or 
consider the inmate's pro se submissions that 
challenge the legality of the inmate's death judgment 
or that otherwise fall within the scope of counsel's 
representation;·'however, the Supreme Court will file 
and consider pro se submissions that pertain to 
matters falling outside the scope of counsel's 
representation. West's Ann.CaLGov.Code § 68662; 
West's Ann.Cal.Penal Code§ § 1473(a), 1474. 

11.fil Habeas Corpus ~690 
197k690 Most Cited Ca5es 
Counsel need not · press habeas corpus claims 
requested by their inmate clients, even those that· 
might be considered nollfrivolous, if counsel, as a 
matter of professional judgment, decide not to 
present those claims; disapproving of !11 re Cathey. 
55 Cal.2d 679. 12 Cal.Rptr. 762. 361P.2d426. . 
See .5 Wilkin, Cal. Criminal Law (3d ed. 2000) 
Criminal Trial, § 239; 6 Wilkin, Cal. Criminal Law 
(3d ed. 2000) Criminal Writs, § 46. 

1111 Habeas Corpus ~202 
197k202 Most Cited Cases 
Habeas corpus proceedings ·are properly viewed as 
civil actions designed· to overturn presumptively valid 
criminal judgments and not as part of the criminal 
process itself. 

I.!fil Habeas Corpus ~690 
197k690 Most Cited Cases 
Capital inmate's pro se objections to State's request 
for extension of time to file informal. response to the 
petition for writ of habeas corpus that counsel filed 
on inmate's behalf fell. d.i!ectly within scope of 
counsel's representation, and thus, the Supreme Court 
would not file or consider such pro se objections. 

Illi Habeas Corpus <C=>690 
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197k690 Most Cited C :iscs 
Capital · inmate's pro sc habeas corpus claims 
regarding prison co1ulitions fell· outside scope of 
appointed counsel's rcprcsen lalion with respect to 
habeas corpus peti1im1 cliallc11ging death sentence, 
and thus, the Supren1c Cou1i would file and consider 
such pro se submissiuns. 
***110 **1108 *41i'l Robert .D. Bacon, Oakland, 

under appointment h·y the Supreme Cou1i, for 
Petitioner Lee Max Darnett. 

Bill Lockyer, Attorney Genernl, Robert R. Anderson, 
Chief Assistant · Allnrney Gencrnl, Jo Graves, 
Assistant Attorney r~cneral, Carlos A. Martinez, 
Ward A. Campbell, Jean M. Marinovich, Ruth M. 
Saavedra and Erie L. Christoffcrsen, Deputy 
Attorneys General, for Respondent Stale of 
California. 

"**111 BAXTER, .1. 

Petitioner Lee Max IJ:imctt is being held in custody 
pursuant to a jutlglllcnt of death rendered on 
November 30, 198~. Petitioner is reprcsenled by 
appointed counsel in this state habeas corpus 
proceeding challenging the legality of tlmt judgment. 
Despite such represc111:1lio1i, petitioner lms sl1bmitted 
a· number of pro se h;1beas corpus' claims, motions, 
i!nd other documenis to this court for. filing and 
consideration. Because this court has begun to 
receive a number of" pro se .1ubmissions in capital 
habeas corpus ma11crs, and because our actions 
thereon have at times '':tried, we. fin_d,i! appl'Opriate to 
announce a· standard pnicedure for such submissions. 

Consistent . with tbc genern I rule that represented · 
parties have no rigl1I '" prese111 their cases personally 
alongside counsel--n principle we have rectignized in 
the context of both t:;1pilal trinls and appeals, and 
noncapital habeas· corpus proceedings as well--this 
court will not file or consider a represented capital 
inmate's pro se s11hmissions that challenge the 
·legality of the inmak';; death judgment or otherwise 
fall within the scope of ct111nscl's representation. 
Conversely, we shall file and consider a represented 
capital· Inmate's pro ~:c submissions that perlain to 
matters falling oulside the sco'pc of counsel's 
representation .. We shall also file and cons'1dcr prose 
motions limited to 111:1ltcrs concerning the inmate's 
representation. (Sec· !'eoo/e '" Mm:~den ( 1970') 2 
CaL3d 118. 84 Cal.Rp1r. I .'i6 465 P.2u 44 (M11rsde11) 
[motion to substitute ~nunsel).) 

J. 
The facts underlyin;! 11ctitioncr's co11viclio11s :'ire not 

pertinent to the procedural matter presented here. It 
suffices to note that a jury convicted petitioner in 
1988 of one count of assault with a firearm, several 
counts of kidnapping and robbery, and one count of 
first degree murder. Petitioner committed his crimes 
upon encountering the victims unexpectedly in 1986 
at a remote campsite in a Butte County gold mining 
area. **1109 The evidence at trial included 
testimony from persons present at the encounter, 
including petitioner, and from others who had contact 
with petitioner the summer before the crimes 
occurred or immediately afterward. 

*470. The relevant proceilural facts are as follows. 
Appointed counsel Michael Willemsen and Ronald 
A. Parravano represented petitioner in his automatic 
appeal and concurrent state habeas corpus proceeding 
(judgment of death affirmed May 4, 1998; in People 
v. Barnett (1998) 17 Cal.4th 1044. 74 Cal.Rptr.2d 
121. 954 P.2d 384; concurrent habeas corpus petition 
denied Nov. 17, 1999). On July 12, 2000, we granted 

· the request of Willemsen .and Parravano to withdraw 
· from all further representation. We also appointed 
Robert D. Bacon, who currently represents petitioner 
in federal postaffirmance capital-related habeas 
corpus proceedings, to represent petitioner through 
the remaining state habeas corpus and executive 
clemency proceedings in this matter until the 
judgment is reversed or until petitioner's death. 

On April 5, 2001, Bacon filed in this court a 560-
page second petition for writ of habeas corpus that 
challenges the legality of petitioner's death judgment. . 
That petition, which attaches 20 ·volumes of 
appendices, is pending. 

Beginning in November 2001, petitioner has 
submitted the following pro se documents to this 
court for our consideration: (I) a "Declaration and 
Motion to Supplement Habeas Corpus" in In re 
Barnett (S096831, Apr. 5, 2001) (received Nov. 2, 
0

2001); (2) a document containing pro se habeas 
corpus claims No. 275 and 276 (received ***112 
Nov. 19, 2001); (3) · a "Declaration of Lee Max 
Barnett" and ·a "Declaration and Motion and 
Objections to Respondent's Request for Extension of 
Time, Motion for Summary Judgement" (received 
Nov. 21, 2001); (4) a letter referring to an alleged 
misleading statement· of fact in Appellant's Opening 
Brief and the court's opinion in People v. Bamett. 
supra, 17 Cal.4th 1044. 74 Cal.Rptr.2d 121. 954 P.2d 
384 (received Nov. 27, 2001); (5) a document 
containing pro se "Supplemental Habeas. Claim # 
278" (received Dec. 7, 2001); (6)" .a document 
entitled "Impediments to Filing preAEDPA & 
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Entitlement to pre/\ l'.DPA Siandards on Review" 
(received Jan. 9, 20U~J; (7) a petition for writ of 
habeas corpus tlml complains bolh of "prison 
conditions impeding & obstrnding hnbeas" and of 
denial of petitioner's rights 1o n speedy trial and a 
speedy appeal (recci vcd Mar. 6, 2002); :md (8) a 
petition for writ of h:ihens corpus that complains the 
superior court erred in denying a petition for writ of 
habeas corpus fl)ed on August 28, 2001 iii Marin 
County Superior Cn11rt, No. SC 120773 (received 
Apr. 2, 2002). 

The foregoing doc11111cnts do not cri1icizc 13acon's 
effectiveness and do 1111t seek his removal. While the 
last two documenls i:omplain primarily ol' prison 
conditions, the oihcrs largely purporl lo present, as 
habeas corpUB claims. various assignments of trial 
court and appellate <:l'l'Or, proscculoriul misconduct,. 
and ineffectiveness n r :di prior appo intcd counsel. To 
·this day, however, IJacon rnnlinucs to represent 
petitioner in these slate court proceedings, and 
petitioner has never disavowed lhe s1<1tc lrnbeas 
corpus petition Baco11 prepared on his bchn 11". 

*471 In view of the pro sc documents petitioner 
submitted, we issued "11 order on 1\pril 10, 1002, that 
directed the Director uf Concclinns lo show cause 
why this court shnuld not file the rorcgoing 
documents and consider their merils, notwithstanding 
the fact that petitioner is currc11tly represented by 
counsel...Wll· (Sc,_'_ genernlly PcQ1ile '" Mart.mn · 
(1959) 51 Cal.2d 777, 797-798, ]36 l'."d 937 
(Mattson); People ,., __ Clark (I '.192) 3 Cal.111h 4 I, 173. 
10 Cal.Rptr.2d 554, :·)3 P.2d Sri I I C/11rk l; Tn re 
Catlzev (1961) 55 C:d)d 679 @4, I:? C:li.l\ptr. 762. 
361 P.2d 426 CCathc:J:.JJ We rcqucslcd briefing on 
the following issues: I I) wbc11lcr t111tl to what extent 
this court should acc·cpt for filing tllld co11sitlcration, 
from a capital inmal': who is rc·prcscnled by counsel, 
a pro se petition Ii,,. writ n f habeas corpus. that 
challenges the lcg:dity of the i111mitc's death 
judgment; (2) whcthc·r and to wh'1l extent this court 
should accept for tiling and Gon~itlcrnlion, from a 
represented capital i11111ale, a \'1'0 1<e petition for writ 
of habeas corpus thnl •:11111plai11s ul' prison conditions; 
and (3) whether and ,,.,what.,., 1110 extent I his court 
should accept for filing and considcrnlicm. from a 
represented capital inmate, prn sc motion:;, pro se 
declarations, and 01hcr pro sc submi.~sions such as 
those petitioner sub1ni11cd here. 

FNI. Our onkr specified th:il bric ling of the 
merits of 1111v matter ,;cl forlh in pelilioner's 
pro se suh.111issions is dcrcrrcd pending 
further ord~r "f this court. 

Respondent filed a return to the order to show cause. 
Counsel for petitioner then filed a traverse to 
respondent's return, and petitioner submitted his own 

·pro se "reply" to the return as well. 

II. 
ill As a general rule, parties who are represented in 
court by counsel of record are required to proceed in 
court through their counsel. As a prelude to 
determining the proper disposition of petitioner's pro 
se submissions, we find it useful to review the rules 
regarding legal representation *** 113 and pro se 
submissions applicable to capital trial and appellate 
proceedings. · 

-ill A criminal defendant facing state capital charges 
has two mutually exclusive rights with respect to 
legal representation at trial. "He may choose to be 
represented by professional counsel, or he may 
knowingly and intelligently elect to assume his own 
representation." (People v. Hamilton (1989! 48 
Cal.3d 1142, 1162. 259 Cal.Rotr. 701, 774 P.2d 730 
(Hamilton l: see also People v. Bradford (1997)-15 
Cal.4th 1229. 1368. 65 Cal.Rptr.2d 145. 939 P .2d 
259: People v. Kirkpatrick (] 994) 7 Cal.4th 988. 
1003. 30 Cal.Rptr.2d 818. 874 P.2d 248.) These are_ 
federal constitutional rights ·that derive from the Six.th . 
Amendment, as made applicable to the states by the 
Fourteenth Amendment. (Faretta y. California 
(1975) 422 U.S. 806. 818, 95 S.Ct. 2525. 45 L.Ed.2d 
562.) 

Q1 *472 Significantly, however, a capital defendant 
who chooses professional representation, rather than 
self-representation, is not entitled to present his or her 
case personally or to act as cocounsel at trial. ..1001 
(PEOPLE V. FRIERSON C1991l 53 cal.3d 730. 741, 
280 cal.mtr. 440. 808 P.2d 1197; Hamilton, supra. 
48 Cal.3d at p, 1162. 259 Cal.Rptr. 701. 774 P .2d 
730, and cases cited therein; see also Mattson, supra, 
51 Cal.2d at p. 789, 336 P.2d 937.) There are sound 
reasons for this rule. " Undesirable tactical conflicts, 
trial delays, and confusion often arise when a 
defendant who has chosen professional representation 
shares legal functions with his attorney." (Hamilton, 
supra, 48 Cal.3d at p. 1162, 259 Cal.Rntr. 701, 774 
P.2d 730.l 

FN2, There is one exception to this rule: 
Defendants may make · pro se motions 
regarding representation, including requests 
for self-representation (Farella v. 
·California, supra, 422 U.S. 806, 95 S.Ct. 
2525, 45 L:Ed,2d 562) and for substitution 
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of counsel (;\.[arsde11 .l'llpm. 2 Cal.Jd 118; 
84 Cal.Rplr. 1 %. 465 l'.2tl "1·1 ). 

ffiill Accordingly, when a defendant cxcr,·i8cs his 
or. her constitution;d right 10 rcprescnt:llion by 
professional counsel, ii is counsel who "is i11 charge 
of the case" and the. defendant "surrenders all but a 
handful of 'fundamenlal' pcrso1111l rights to counsel's 
complete control of ddensc :<tr:11cgics nnd laclics." 
(Hamilton, supra. 48 __ '· :al.Jd at.p. 11 ri3. 25'1 <.::11.Rotr. 
701. 774 P.2d 730.) Allhough a lri<il coun retains 
discretion ~o allow a 1·~prcscnled t.lcfcndanl's personal 
participation, such a11 arrangc111c111. ought he avoided 
unless the Court is .:nnvinccd, upon u substantial 
showing, that it will promo!~ jusli•·c and: judicial 
efficiency in the parlieular cm:c. ({11:·1•cl<! 1·. _!:"rh!rwn, 
supra. 53 Cal.3d at p. 741. 2:~0 Cal.JlrJL']:40. 808 
P.2d 1197: Mattso11. s11nra. 5 L Cal.,d at p. 797, 336 
P.2d 937.) Indeed, it is the lri:d rnurl's duly "to 
safeguard and promntc the ol'derly :111d C''l''"lilious 
conduct of its. business and tu guard "g:iinsl inept 
procedures. and w11wccssur)' indulgence,; which 
would tend to hindcl', hamper or delay lh•.· rnncluct 
and dispatch of its prllccedings." (M(11rsn11 _:~'!l"'a, 51 
Cal.2datp. 792.3361'.:!d 937.\ 

[fil[1]. A criminal ddcndanl\ r:ig.l1ts regarding legal 
representation• are more Ji111i1cd on appeal lhnn at 
trial. The Sixth An1endmen1 ·i:1ncs not ind11dc any 
right to appeal, sci it implicate" no basis for a l'ight to 
representation by prolcssion:il c:ounscl 011 :ippeal. 
(See People·v. Sco11 r l '!98) 6•1 _Cal".:::.np.4111.~)0. 558. 
75 Cal.Rptr.2d 315, cited in '!:!.'1!1.i!!.!.:~(nrrrl of 
Appeal of Cal .. Fowtlr rl/!f2!.."'/11rc· /~:cL_C'~cil(I) 528 
U.S. 152; 155, 120 ~~.Ct. r·;B.,___!_:1:1 LY.~_-_2d 597 
(Martinez).) The Fourteenlh 1\111e11clme11t and its due 
process and equal. protection· g11ara11tces, lmwcver, 
prohibit cliscrimimll ion aga i 11,;1 ccrn viclcd indigent 
inmates; consequently, an i11tligc11t i11111:11': has a 
*"*114 constitutional right lo rnun~cl **1111 
appointed at the stalc'i; c~pc111:c whcr~. :is here, the 
state confers a criminal appeal as of righl. u1,,11g!as 
v. California C1963l .172 U.S .• ~.u. 2:.1;.3:;1_,.:~J S.ct. 
814, 9 L.Ed.2d 8ll.J The rigl11 I•) :ipp<Jinl•:d rnunsel 
promotes an appella1e syslcm " 'i'rC'c -\1r 1111rc·,1soncd 
distinctions'" by assuring tht11 indigrnt inm:ilc.1, like 
inmates in better ceunomic L"irct1ms11111ccs. have an 
adequate opportunity 10 prcs~nl lhcir clai111s fairly 
within the adversarial system. ~•17.l_Ui!!E!___s..Mollitt 
(1974) 417 U.S. 600. 6 12. 94 ~:Cl. ~'I."\ 7. 41 _1,. Ed.2d 
341.) Consistent wilh lhesc rnn.<li1u1inm1I 11ri11dplcs, 
California provides a slnlutnry rigf11 lo appointed 
counsel for both c:ipitnl and n1m1::q1il:il 1Timinal 
appeals. (Pen.Code, lj :> 12J'J .. L>Jrl_ J.2,10.J . .1 

[8][9][101 Notably, however, there is no right
constitutional, statutory, or otherwise--to self
representation in a criminal appeal in California. 
(See People v. Stanworth (1969) 71 Cal.2d 820, 834-
835. 80 Cal.fu>tr. 49. · 457 P.2d 889 [no right to 
dismiss counsel in capital appeals]; People 11. Scott, 
supra, 64 Cal.App.4th at pp. 569 573, 75 Cal.Rotr.2d 
ill [noncapital appeals].) In particular, neither the 
Sixth Amendment nor the due process clause of the 
Fourteenth Amendment to the federal Constitution 
furnishes a basis for finding such a right. (Martinez, 
supra, 528 U.S. at pp. 160-163. 120 S.Ct. 684.) As 
the United States Supreme Court recently explained, 
the sole constitutional right to self-representation 
derives from the Sixth Amendment, which pertains 
strictly to the basic rights that an accused enjoys in 
defending against a criminal prosecution and does not 
extend beyond the point of conviction. (Martinez, 

. supra, 528 U.S. at Pp. 154, 160-" !61, 120 S.Ct. 684.l 
Emphasizing that the change in one's position from · 
"defendant" to "appellant" is a significant one, the 
high court found that the balance between a criminal 
defendant's interest in acting as his or her own lawyer 
and a state's interest in ensuring the fair and efficient 
administration of justice "surely tips in favor of the 
[s]tate" once the defendant is no longer presumed 
innocent but found guilty beyond a reasonable doubt. 
Cld. at p. 162, 120 S.Ct. 684.l Consequently, the 
court concluded; states may exercise broad discretion 
when considering what representation to allow and 
may require an indigent inmate "to accept against his 
will a state-appointed attorney" for representation on 
a direct appeal without violating the federal 
Constitution. JMarti11ez, supra, 528 U.S. at p. 164, 
120 s.ct. 684.l 

Lill AiJ relevant here, represented capital ininates are 
not pemi.itted to present their automatic appeals 
personally to this court. That is, such inmates have 
no right personally to supplement or supersede 
counsel's briefs and argwnents on the merits of their 
appeals. (C/a1·k, supra, 3 Cal.4th at p. 173, 10 
Cal.Rptr.2d 554. 833 P.2d 561; Mattson: supra, 51 
Cal.2d at p. 798, 336 P.2d 937.) As we explained in 
Mattson, pro se submissions pertaining to an appeal 
will not be filed or considered "[b]ecause of the 
undesirability of fruitlessly adding to the burdens of 
this court the time-consilming task of reading pro se 
documents which are not properly before us, and, if 
they be.read, of consequently enlarging [the) opinion 
by a recounts! and discussion of the contentions 
made in propria persona ... .'' (Mattson, supra, 51 
Cal.2d at p. 798. 336 P.2d 937.) 

ThWI, all appellate motions and briefs must be . 
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prepared and filed by counsel and m:1v not be 
submitted pro se. (Clark. s111ir.1 -1 C:il.4111 ·,.>.LIU11. 
10 Ca!.Rptr.2d 554. 83:\ P.2tl :.ril.J. ,1, lthn11~h we will 
accept and consider pro sc murinns rc~arding 
representation (i.e., Marsd,,11 11101i.011s Jo ,:11hstitute. 
counsel), such motions "nmsr be clc:1rly lahclcd as 
such" and "must be *** 11 ~. limited 1 .. mallers 
concerning representation." ''~7,f L';:lrlrl:, .. :;•1.111m 3 
Cal.4th at p. 173. 10 Cal.R1l!L:uE._;:u1 J\cd 561.l 
Ally other prose document ol'krc·d i11 an :lfll"':il "will 
be returned untiled" Cihid.J, c.ir, ir 111is1akc11ly filed, 
will be stricken froli1 the dock•:! (ci:l.!11'-'"!.ki:'!'l.'ra. 51 
Cal.2d at p. 798. 336 P.2d 917).j[t:) I 

FN3. Petitioner co111c1Hi>: 1ha1 rc·;;p11ndcnt 
should be "cstoppcd" rro111 :1r~ui11~ here that 
represented capital i11111a1c:: ma:-·. nut file 
papers.prose in appc:11:1k and h:il1•::1:; Gorpus 
proceedings because rcspnndc:111 s11pp1.1scclly 
advanced a contrary p1.1~;i1it'll i11 ;\l~.~,.,;nt?z. 

supra. 528 U.S. 152,_I ~o '.;_r:-1.>:'~ 
L.Ed.2d 597. That is, r•.:Sf'"11de11l :1ssurcd 
the United Sti1lcs Sllf'l'•.:111•:. Cnurt. hnlh in 
briefing and durinL' oral :irg11111rn1, that 
appellate courts in C:dil<1rnia rn111incly 
pennit represented L"ri111i11:i! :q1pc·ll:111ts to 
make pro se filings.' Th·: .-.11111•;111in11 lacks 
merit. Whether or m;1 rcspn1Hlrn1 ,:hnultl be 
estopped from arguin~. a pni11l, thi:: rnurl is 
not estopped. fron1 :ipplvin~ rnrrect 
constitutional and policy pri1:c:iplcs. 
In any event, we nnl~ :Ii..- only :1pparent 
statement- in A1"'·1i11::.; 1h:i1 ill·ar,· n11 lhe 
matter is the high c•nu·l';; 1•!1s•:rv:11io11 that 
"the rules governing app•::d:; i11 C:lilbrnia,_ 
and presumably JhosL' i11 n!h,:r ~;1:1le:-: :1s well, 
seem to proteel th<: ahili1:•' of' i11digcnt 
litigants to 1mikc pm ·'".' lili1:~s. :.:,_.,,, e.g., 
People v. Wende; 2s_:~:;_1J.J.': . .-u1;.__·!::.:~ 
Cal.Rptr. 1:391 600 I' .].!.l-'.i)_i; ._[_l.l.-:' '.'.I 979); 
see also A11dc1·s 1•. C..pi;11'..'li:1,_}!ih ... '..,'.3. 738 
[87 S.Ct. 1396. 18 i,J',,J~·~-:1.'.:121. !.l'.167)." 
(Martinez, supra, 52:-: 1.1.:;. _=;!....[':· __ '.'i·I'. · 120 
S.Ct. 684.l The L:itati,,ns to l.\'!.'i.'L. :·,_We11de 
and Anders v. Ca/if;-'-':~tif..( 111:1~:c' i1 :q1parent 
that the court's forn:·= w:1~: • •11 1 IJ•.; ::<.irt of 
situation, not prcscni.:d h<:r•:. whLT•.: •:mmsel 
submits an appcllal" hrid 1hal r:ii:;es no 
specific issues on the cli·:111':.: 11';bll' or that 
describes the appc:1I a:; fri-.•01'"1~. ' 

**1112 With this overvielv in llli,1 .. ~. w~ ,, .. ,,,. :1sscss 
whether and to wlrnt exlcnt si1nil:ir r1':.-1ric.1in11:; ,;hould 
apply to prose submissions by rqm:;:rnl·:d i111":1les in 
capital habeas corpus proccecli11;:s 1 .. :r·11·~ 1lii,: ""i1rl. 

The federal Constitution guarantees that habeas 
corpus shall not be suspended, except as necessary 
for public safety during a rebellion or invasion. (U.S. 
Const., art .. I,. § 9, cl.2.) Notwithstanding the fact 
that the concept of habeas corpus relief is the subject 
of a constitutional provision, while appellate relief is 
not, an inmate's rights regarding .legal representation 
in a state habeas corpus proceeding are even more 
limited than on an appeal. 

' [12)( 13 J "Postconviction relief is even further 
removed froin the criminal trial than is discretionary 
direct review . ....lEN!l It is not part of the criminal 
proceeding itself, and it is in fact considered to be 
civil in nature. [Citation.].... States have no 
obligation to provide this av_enue of relief, [citation], 
and when they do, the fundamental fairness mandated 
by the Dile Process Clause does not require that the 
state supply a lawyer as well." CPennsvlvania v. 
Finlev (1987) 481 U.S. 551, 556-557, l07 S.Ct. 1990. 
95 L.Ed.2d 539: see Jn re Scott (2003) 29 Cal.4th 
783. 815. 129 Cal.Rptr.2d 605. 61 P.3d 402 [state 
capital habeas corpus proceeding in which a referee 
was appointed to take evidence and make findings on 
an inmate's claims of ineffective assistance of counsel 
was civil in nature].) Consequently, there is no 
federal constitutional right to counsel for state habeas 

· corpus proceedings, not even in a capital case. *475 
(Mwrnv v. Giarratano (19891 492 U.S. I, to, 109 
S.Ct. 2765. 106 L.Ed.2d 1 (plur:opn. of Rehnquist, 
C. J.); . see Coleman v. Thompson Cl991l 501 U.S. 
722, 752, 111 S.Ct. 2546, 115 L.Ed.2d 640.) 

FN4. As used by the Supreme Court here, 
the term "postconviction relief' refers to 
collateral relief, that is, relief from a 
conviction other than by direct . appeal or 
discretiona!y direct review. (Cf. post, fn. 6.) 

I.HJ. California likewise confers no constitutional 
right to counsel for seeking collateral relief from a 
judgment of conviction via state habeas corpus 
proceedings. Nonetheless, the long-standing practice 
.of***ll6 this court is to appoint qualified counsel to 
work on behalf of an indigent inmate in the 
investigation and preparation of a petition for a writ 
of habeas corpus that challenges the legality of a 
death judgment.~ (Jn re Sanders 0999) 21 
Cal.4th 697. 717. 87 Cal,Rptr.2d 899. 981 P .2d I 038; 
Jn re Anderson (1968) 69 Cal.2d 613, 633. 73 
Cal.Rptr. 21, 447 P.2d 117; Cal. Supreme Ct., 
Internal Operating Practices & Proc., XV, 
Appointment of Attorneys in Criminal Cases; Cal. 

. Supreme Ct., Policies Regarding Cases Arising from 
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Judgments of Death, policy .\.) This pr:1e1i,·c, now 
codified in principle at Gcw·.:.1.:i.im·~1ll Co.l·,:._::c·.ctinn 
68662, promotes the s!a!c's i11Lcrc·:;I in lhc r:1ir and 
efficient administration of ju::lil:c <11111. al Iii•: same 
time, protects the interests or :ill c·:1r•ital i11111:1tcs by 
assuring that they are provided :i rc·:1:11>11:il;h• :i•lcquale 
opportunity to present us their h:1hc':10: "mp11:: •J:iims. 

FNS. An attorney willing 1" "·: :ip1'"::iteu to 
represent an inmate i11 ::i":" a 1>ro·:eeding 

· must meet certain n:inimu:n tiu:i!;!·:rnlions 
and must demuns1r:11c 11:•: rn1uni1111ent, 
knowledge, and skill!•·m:r::,;:<:11·:1 In rq>resc11t 
the inmale competcn1l;1. 1.;:1.L 1• .... !c.1 of 
Court. rule ?6.fi(~1), (h:._{r:\:. ;u :\1':'oi11ted 
counsel are <:11:irgcrl 1vi1!i "ilw .• 111cy lo 
investigate factual and kgJ 1 ~·r•11111d:• 1i1r the 
filing of a peti1ion 1·.,,. a ·.-.Tit nr \1;1beas 
corpus," as delineated in nur •:011rl':; l'"licics 
regarding ctrnes ;,n•ai!;.! fnlii: cicalh 
judgments. (Cal. :·•.11prc1l!·: Ci.. l:ilernal 
Operating Practices & l'rci·c .. :-: \I I:.: 

We turii now to the question •.vll'~ih•.: i11111:11 .. ·: have a 
right to. self-reprcsenl:ilion ll'lv:n :»·di1E: !iaheus 
corpus· relief in our courts. · :\ lih""~h .llw I lnilcd 
States Supreme Court has 1101 nil·:.\ »11 1hi:: rn:illcr 
specifically, it is logical lo co11'.:l uck 1 h:11 if 1 I :•:re is no 
federal constitutional right to '";I f.r•::··r·,,;cn1:iti••n in a 
state appeal as of right ••nu i}f°''~:·:_,,;._:.:u:/•1 5~8 
U.S. at p. 163. 120 S.CI. 684). 1111·11 :!.,:re i: "" such 
constitutional right in slate -:o1il:it•:nl p1»w·:·:di11gs. 
Not oajr ~oes the Six1h Am.:i1d1,,r1.: righ1 1" self
representation at trial clearl:-· 11111. ::11111:1. but lhe · 
autonomy interests that sun·i""" :: ,i11d,~11:-;11t of 
conviction surely ure nn grcalL"r 011c1: ::1•.: j111!: . .'1:1c11t is 
affirmed on appeal and the inm,,1•: i:·, r·:l"';:l!·.·.d lo the 
civil remedy of seeking collatc1·:il r·.:li<.C. 

Inmates, moreover, ha1·c 110 ~::ilc' ,.,,,,,.1i1u1i .. :::il right 
to self-representation i11 babe:": ,_.,,,.I',,., prw:•:-o.·dings. 
Like its federal cm111tcrp:rr!. : 1 :•: c., ::iorn ia 
Constitution guarantees th:1t I"'~''·"" ,., .,.Jl"'· -:•hll not 
be suspended, except as necc:•:<::r;. :» ,,. 1111h!;,,. :;:ili::ty 
during a rebellion or invasion. 1C:1l. '»il(1 (» •:-·•.t., ;1rt. 
I, .§____J_l,) · That provision 111:ik,;,: m1 111·:1~1inn of 
representational rights, and furni::lt•::: "" 111.i:··: :1 ba~is 
for such rights than the redernl 11"""';,.;,,,,_ 

Recent legislation, however, :ill11ll•:>: 1 .. llK· m:11ter of. 
self-representation. (iovc:J1r.~::.i· '"~~!.'.L•:. -·•:cl ion 
68662 provides th:1t om courl "",:Ji:ill ,,rf.cr I;• :•proint 
counsel to represent all state pr;,..,,, .... :; ::111·._~·:·.-1 lo a 
capital sentence for purposes ,,:· :c~:ii..· wi::h:""'"·iclion 
proceedings, [FNt1] :incl ,:,:di •.•·":r :::: order 

containing one of the following: (if ] (a) The 
appointment of counsel to represent the prisoner in 
postconviction state proceedings upon a finding that 
the person is indigent and has. accepted the offer to 
appoint counsel or is unable to competently decide 
whether to accept or reject that offer. [ii ] (b) A 
finding, after a hearing if necessary, that the prisoner 
rejected the ·offer to appoint counsel and made 'that 
decision with full understanding of the legal · 
consequences of the decision, [~(] (c) The denial to 
appoint counsel upon a finding that the person is not 
indigent." (Italics added; see Gov.Code, former § 
68652, "'**117 added by Stats.1997, ch. 869, § 3.) 
Although these provisions contemplate that .a capital 
inmate may decline our offer of counsel at the outset, 
so long as he or she. fully understands the legal 
consequences of such a decision; they specify no 
right to withdraw an election of professional legal 
representation once made. 

~ As used in Government Code section 
68662, the term "state postconviction 
proceedings" refers to state proceedings in 
which the prisoner seeks collateral relief 
from a capital sentence, i.e., relief other than 
by automatic appeal°. (Cf. ante, fn. 4.) 

Additionally, the Penal Code specifies that "[e]very 
person unlawfully imprisoned or restrained" may 
prosecute a writ ofhaheas corpus (Pen.Code,§ 1473, 
subd .. (a)) by means of a petition "signed either by the 
party for whose relief it is intended, or by some 
person in his behalf" (id .. § 1474, italics added). But · 
neither of these provisions is contravened by a rule 
that a "person" represented by counsel/or the specific 
purpose of pursuing hab.eas corpus remedies must 
generally exercise the right to prosecute the writ 
through that counsel, who, in such cases, acts "in his 
behalf." 

Certainly, capital inmates who are represented by 
habeas corpus counsel have. no more right to present 
their cases personally alongside their attorneys than· 
do represented capital defendants at trial or on 
appeal. · 

All is the situation in a capital trial or appeal, there is 
no constitutional or statutory provision that grants a 
represented inmate the right to file pro se petitions, 
motions, objections, or other briefing in furtherance 
of his or her capital habeas corpus case. Nor do our 
published practices, procedures or policy standards 
governing capital habeas corpus proceedings afford 
such a right. Moreover, we indicated quite some time 
ago .that the general rule · *477 prohibiting a 
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represented party's pro se don1111<:11::·: :111rlii::: in the 
habeas corpus contexl. (Su: t'g,:,.·,::·."-·-~···.';::·11. 55 
Cnl.2d at p. 684. l2 Cnl.R1i1:~- Z·!7, .. ?!lL''.·~~·I 416 
[represented petil ioner seek i 11:! :\' i•::>::c :·r .. 111 the 
custody of the Calil'ornia ivkdi,·::I F:i•.:ilily at 
Vacaville]; accord, /11 re M·:~c.: ... U:~--~-~LU:~ Mont. 
540. 511 P.2d 1320. 132: J.11·::· ._·11ri:i": order 
dismissing noncapital dcfendt1:it':: p0:1i:i .. 11 1;·r -.wit of 
habeas corpus alleging uncn11:.:1i1111·,,n:ili.1:: nf his 
confinement]; . In re S1ire1val: _•:! .• /! .. : :; ·".:·~ · · • 1J_) 56 
M.J. 506. 507 [refusmg to en1c-r1:ii11 :. I'"" ::" '1aheas 
corpus petition where the p1:1:1i··.11·.r In! beCll 
previously represented by cn1111::1·I. !i:id :i ,.:~.IH to 
continuing representation by :;•••:·::·11:11•:111.-:·.-,,vided 
counsel, and had given no indi·.::11i1,11 ::·1:11 Ii·:, .. ,,, been 
inappropriately deprived of rqir·:::c11::11innl: /11 the 
Matter o(Stroik ID~I.. Sept. 2::, _1 '2.'':: .. _:-.·, .. __ ;~ .-·: l.!J98) 
1998 WL 736284 [unpublish•:d tli::1···~.iti1111 '" 1114 

. holding that a noncapital dd<·11d:11:1 ,·...,ild : .. ·: rile a 
pro se habeas corpus petition h•::•.':l!\!:f' ii ',',';!•' directly' 
related to postconviclion 111nt1i:r-: in ·.·.-l1id: ':or: \\':1s 
represented by counsel]; •.:'ii!·.·n .. .'.: .. _:.·::· :/eli!.!J!. 
(Fla.Dist,Ct.App.11194) 632 S- !· ;-_ ! _t _: i · '"-! ' _ .:·,; Ex 
parte Tavlor CTe.,_Cri111.Arw.'-:;'i ,' '-·' •_;:1 _;:,,.··-:.\I 33. 
~ Pitts v. Hoo.pc,,. (NJ).Ga. '. '.: f ].! .. < .·~. 1.'.,. , .. :·,~~ 
120.) 

[15][161 In considcrati<111 of n'I .. r th: !;11T:~·•':i:i, the 
rule we adopt is this: This ._.,,.,,t ·.·.·!II "'" tile or 
consider a representcd cnp'1:i: i1':i::i1c\ :·.rn se 
submission to the extent it cl::il:-~1::;-:::. ,.,- ... :,·:rwise 
pertains to (see post, fn. 11), t!1•: il'•:a'i::-· ol :I: .. dc;ith 
judgment.--Il'.N11 Challenges :h:n ~" , ... ,.I:·: 10 Jhe 
legality of the deathjud~nienl J'al! :.q·.::o:··:I:.• """''1in the 
scope of habeas enrpu:; counso:I\ '"-'1"'•:::·:111:1:'""• and 
there appears no legitimate V"'''' "' -.·.-Ii: •::1pilnl 
inmates who have habeas corp11•: ,_.,-,,.,,:":I o:i;·dd not 
be required to submit such matt•'r.: !•.• 111°.:ir .illtll'ncys 
for investigation n11d prnper p1~,;l'11:;ui···11 t" 1hi:; collrt 
in a· petition prepared and lil•:,I l1v ;J,.:ir ::1: . .,·11cys. 
[FN81 Indeed, with their 1'11rll'::11 k;al '·:1ining, 
professional experience, and an:·,-.:1:·i·:tc:d .,,.,·,css to 
legal and other resources, C.<·'·""":i :'""':~·:: ·!istinct 
advantages over their inmate ·.:io·:11t>: "' i11·."::::::~<1li11g 

the factual and lc~al g1w.111•I· '.• .r I""' .·:1Lially 
meritorious habens corpus clai11,,· ""'' :·· r·.:·"·."11izi11g 
and preparing lei;ally suffici·:::: ·+oi:•:11~.:c '" the 
validity of the inma1cs' dc,,1h j11.':!::><.T:l·•. (See 
generally "478.!o11c.1 v. Uamc::._:>-'''0'. .. ·.:,~_:'.:-.~lb 
751. 103 S.Ct. 330$ [noting 1!\I' ""'"_.,-;,,,- :· 1-:lity of 
counsel to present the client's<'"''""" :ir·1•c::i! ]. ' · 

FN7. Consisknt wi1'1 .·11:· :·c:i•.: "" :q1pcal, 
however, ·we will fik "'"' <" -1·,;id•:r ., !'l'O ;;e 
motion rcg~rding un i111··1:1it···. n:pr1 • ::·;1ll1li1n1 

(i.e., a Marsden motion) to the extent it is 
clearly labeled and limited to such matters. 
(See Clark. supra. 3 Cal.4th at p. 173, 10 
Cal.Rntr.2d 554, 833 P.2d 561: Marsden. 
supra. 2 Cal.3d 118. 84 Cnl.Rptr. 156, 465 
P.2d44.) 
Additionally, we clarify that this opinion 
does not speak to pro se submissions in 
which the represented Inmate expresses a 
desire to immediately end state habeas 
corpus proceedings, to forgo executive 
clemency proceedings, and to urge the 
state's implementation of the death penalty 
in his·or her case. 

FN8. Of course, counsel need not press 
habeas corpus claims requested by their_ 
inmate clients, even those that might be 
considered nonfrivolous, if counsel, as a 
matter of professional judgment, decide not 
to present those claims. (See generally 
Jones v. Barnes (1983) 463 U.S. 745. 751, 
103 S.Ct. 3308, 77 L.Ed.2d 987.l We 
hereby disapprove of Cathey, supra, 55 
Cal.2d 679. 12 Cal.Rptr. 762. 361P:2d426. 
to the extent it suggests we will file or 
consider pro se applications or briefs if 
counsel merely offera the pro se documents 
for filing on the inmate's behalf. 

il11 A rule declining the filing and consideration of 
a represented capital inmate's pro se submissions as 
such is consistent with the general rule that 
represented parties have no right to present their 
cases personally alongside counsel--a principle we 
have recognized in the context of both capital trials 
and appeals, and in noncapital habeas corpus 
proceedings as well. [FN9] Restricting pro se 
submissions by represented inmates also is consistent 
with the established rule in California that 
represented parties in civil matters must act through 
their counsel. [FNlO] (Boca etc. R.R. Co. v. Superior 
Court (1907) 150 Cal. 153, 155, 88 P. 718 [civil 
trials]; Electric Utilities Co. v. Smallpage ( 1934) 137 
Cal.App. 640, 641-642, 31P.2d412 [civil appeals].) 

. Such a restriction is reasonable and serves to promote 
the fair and efficient administration of justice while 
avoiding inept procedures, repetitious and piecemeal 
claims, tactical conflicts, and confusion. (See 
generally Marti11ez, sum·a, 528 U.S. at p, 163. 120 
S.Ct. 684.l 

FN9. We recognize that inmates convicted 
solely of noncapital crimes typically are 
represented only by appellate counsel who 
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have no obligation tP i1n":s:::.':itc •>r ;ircscnt 
grounds for hnhcas cn1p11~ r .. ·li·~f. 1:·; .... _. ln re 
C/ark(l!J93) 5 Cal..ll~•]L!, ':)-/::J.Jn. ~O. 
21 Cal.Rptr.1d 509 :::.·~;'. ~'._;;,_ .::;i.,_1 ;:,1thi11g 
in this opinion should Ji.: •:r>ii::11·uc:•.' :·.• b"r a 
court's filing and c<•:::;id·:r::•i·•11 , .. :· ·ll·o !;e 
habeas corpus pcliti<>:::; ""': .-:ai1n:; :'mm a 
noncapital inmntc 111:\;; s ,., .... ,,,cl !::..< :ilso 
been spccificnlly rc1.:'n·:•: : r app·•:··ted to 

. prosecute habcns cur:rn:: 1 :-:>;·~dic' .. n the 
inmate's bcha Ir. 

FNlO. · /\s i11dic:1!·:..I. l::r!1cn;: ·:nrpus 
proceedings like th" "' •: 1-..:ro:··· ·rs are 
properly viewed as ci-.·it ;:.:Ii"."" tk·:i .. ncd to 
overturn prcs11111p1i-.-..:I? '.'::lid .. r!111inal 
judgments and not ": 1-:1:·1 .. :· th·:. · ··iminal 
process· itsdl'. ~! .·.;·::!:·:·: : ____ ., .. · ·:inl!'Ji 
supra. 4R I U.S. at r·:. __ ; .,.: ; '.1. . S.Ct. 
1990; /,/1tt/'(f)l_l:O_i;.'·.I_>'!' .!_. .. : ,',_ll/'" I d<J2 
U.S. alp. IJ. 109 S.l\_.~ ... (._·: irnni:. "I'll. of 
O'Connor, J.); In re ::.L.c!. z:·;:!·J.....;'.'. .. ~al.,lth 
at p. 815. I ~·1 Cal. :•.r:x. ~·' .. '.~<t'. .. f'Jd 
402.) . 

HI. 
Ilfil AJ?. our order lo ,;how c.:::1:;·: :».::'.-·:ls. :" ::1in11cr 
submitted eight pros•: docu:H•;-:1:: "''Ll:.'""' lhis 
court for filing and coi1,;ider;11!:··n. \\' :' ·lrn:I i-·:1irn to 
petitioner as unfilcd the rollow·:i~· <•: .J.,c11111-.·:-:::: (I). 
the "Declaration and Motion'" :·>:i':":·-i11c1-.: "'"119 
Habeas Corpus" in ln 1·~ B11r::.·;· :::, •·,·,s.1 : ..... pr. 5, 
2001) (received· Nov. :>., 200 ! 1: : :•. :!1c • :,,. .. 11ncnt 
containing prose h'1bc:1s cciri,:;·,~ :_:1;;·,,;:: N·i. ·· 0

.\ and 
276 (received Nov. J 9, 2001): 1·:; i :!»: "i lcrl::1·:·1io11 of 
Lee Max Barnett" and the "J)ccl:11:i1·1q1 mi:: .'.lotion 
and Objections to .Rcsp(o:hh:":: Rcq"·: :1 i'or 
Ex.tension of Time, Mo1ion fur :•:•>1:1w..-·:-' J11• ·,·.·mcnl" 
(received Nov. 21, 200 I);· ('I: 1:1•: li::1 :r l":;::.,··ins 10 
an alleged misleading 1;1atemc::: '.r :·.,. • in I'·!'! .. .:!lant's 
Opening Brief and the eolll·t':. '•;1::ii :·, in i ':· ;il_<:..J:.. 
Barnett, supra .. !7CLJl.-l1h in;' L »: ' .. ··u~1:·:· L...!1J., 
954 P'.2d 384 (rc .. ::ci v.:d N•:>' _:· :· _ . · ~U: ... ' 1 1 he 
document containing prn sc ": :.,,,., !· .,,., .. 111::: : I :1h·::1s 
Claim # 278" (rccciwd De... _-_.,.,[): •>) 1i1e 
document entitled "lmpcdimcni:; ,,, r:;:;"J; 11r·.:.'-.i''.Dl'A 
& Entitlement· to prcA[l'>I',\ :·.:an•.L:r".'• on 
Review"*479 (received J:rr .. ''. :"112). Th•:se 
docuinents. consist lar~cly or i:;:''·'' ·: -:::.J rh:-t> !hat 
pertain to the legality of Iii.- ,;._. :1 1 -.1tl;1,,:·::il ;111d 
therefore are within the :: .. · .. :··: ,,f •: >.rnscl's 
representation. fFH_!JJ 

FNJ l. The third lishl .:. ":·::nc111 i·:·:l111lcs 
objection:: to resp'"' '..·::1·: '"·"Ill""' ::11· ;111 

extension of time to file an · informal 
response to the petition for writ of habeas 
corpus that counsel filed on petitioner's 
behalf. The handling of such objections 
falls directly within the scope of counsel's 
representation. 

.[l2] Conversely, we shall file the following two pro 
se documents under separate file numbers: (1) the 
petition for writ of habeas corpus that complains both 
of "prison conditions impeding & obstructing habeas" 
and of denial of petitioner's rights to a speedy trial 
and a speedy appeal (received Mar. 6, 2002); and (2) 
the petition for writ of habeas corpus that complains 
the superior court erred in denying a petition for writ 
of habeas corpus filed on August 28, 200 l in Marin 
County Superior Court, No. SC 120773 (received 
Apr. 2, 2002). Because these documents complain 
primarily of prison conditions, reflecting matters 
falling outside the scope of appointed counsel's 
representation, we shall consider, at a future time and 
independently of the habeas corpus proceeding herein 
denominated as case No. S09683 l, those submissions 
on their merits. (See· ante, fn. 1.) To the extent, 
however, that these documents also include 

· contentions that challenge or otherwise pertain to the 
legality of the death judgment, such contentions are 
not properly presented and we shall decline their 
consideration. 

The order to show cause is discharged. 

WE CONCUR: GEORGE, C.J., WERDEGAR, 
CHIN, BROWN, MORENO, and POLLAK~ 
JJ. . 

FN• Associate Justice of the Court of 
Appeal, First Appellate District, Division 
Three, assigned by the Chief Justice 
pursuant to article VI. section 6 of the 
California Constitution. 

31 Cal.4th 466, 73 P.3d 1106, 3 Cal.Rpti.3d 108, 03 
Cal. Daily Op. Serv. 7028, 2003 Daily Journal 
D.A.R. 8794 

Briefs and Other Related Documents (Beck to top) 

• S096831 (Docket) (Apr. 05, 2001) 

END OF DOCUMENT 
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Supreme Court of California 
THE PEOPLE, Plaintiff and Respondent, 

. v. 
JACK GUS FARNAM, Defendant and Appellant. 

No. 8010808. 

June IO, 2002. 
SUMMARY 

Defendant was convicted by a jury of one count of 
first degree murder Q:en. Code,§ 187, subd. (a)) ofa 
55-year-old woman, one count of rape (Pen. Code, § 
261), and one count of sodomy (Pen. Code. § 286). 
The jury found true the special circumstances that 
defendant conunitted the murder while engaged in 
burglary, robbery, rope, and sodomy (Pen. Code, § 

12.QJ., subd. (a)( 17)), and that defendant previously 
had been convicted of first degree murder ~ 
Code, § 190.2, subd. (a)(2)) of another woman under 
similar circwnstances. After a penalty trial, the jury 
returned a verdict of death and the trial court imposed 
that sentence. Before jury deliberations in the guilt 
phase, defendant 1noved to waive a separate 
proceeding to detemrine the truth of the prior murder 
special-circumstance allegation, the trial court 
granted the motion, and defendant's stipulation to the 
truth of the allegation was subnritted to the jury 
before its deliberations. (Superior Court of Los 
Angeles ·County, No. A780838, Clarence A. 
Stromwall, Judge.) 

The Supreme Court affirmed. The court held that the 
trial court did not violate defendant's federal 
constitutional right to a fair trial by allowing 
evidence of his prior murder conviction to be 
presented to the jury in advance of guilt deliberations. 
Although Pen. Code.§ 190 I, subd. (b), makes clear 
that a trial court may not force a capital defendant to 
w1dergo a unitary trial of the separate issues of the 
defendant's guilt of first degree murder and the truth 
of a prior murder. conviction special-circumstance 
allegation, it does not explicitly forbid a defendant 
from validly waiving a bifurcated trial of such issues 
in an affirmative, knowing, and voluntary manner, 
and defendant did so. There was also a valid tactical 
reason for the waiver. The court also held that the 
trial court did not abuse its discretion in denying 
defendant's challenges for cause to ·four jurors he 
alleged were prejudicially disposed in favor of the 

death penalty, or in denying defendant's objection to 
the prosecution's peremptory challenges against five 
jurors on group bias grounds. The court held that the 
trial court did not err in refusing to discharge four 
women jurors, one of whom, in the presence of the 
others, was attacked while returning to court from 
lunch and bad her purse *108 snatched. The court 
held that the evidence was sufficient to sustain the 
sodomy conviction and special circumstance finding. 
The court further held . that no prejtidicial error 
occurred respecting evidentiary matters, instructions, 
or alleged prosecutorial nrisconduct during the guilt 
phase, and that defendant was not denied effective 
as.sistance of counsel. 

As to the penalty phase, the court held that the trial· 
court properly permitted the prosecutor to present 
evidence of prior violent incidents, including the 
earlier murder, as aggravating factors. The court also 

. held that defendant's confession to the prior murder 
was not obtained in violation of his constitutional 
rights, and that the trial· court properly adnritted it 
into evidence. Th!) trial comt did not abuse its 
discretion in adinitting into evidence 32 autopsy 
photographs of the prior murder victim. The court 
held that the trial court bad no sua: sponte duty to give 
an instruction on the meaning of a life sentence 
without the possibility of parole, and that its· 
instructions on aggravating and nritigating 
circumstances were proper. The court held that the 
prosecutor's use of strong language in reference to 
defendant in closing argument did ·not constitute 
nrisconduct. The court held that the trial judge was 
not required to recuse himself from bearing 
defendant's automatic modification motion for having 
said to the jury, at the conclusion of the trial, "let me 
indicate to you that in my humble opinion, your 
decision was correct." Although the comment to the 
jury was inappropriate to the extent it suggested the 
judge had already· decided to deny modification, 
other remarks indicated that the judge intended his 
comments to have therapeutic value for the jurors 
rather than a legal purpose. Moreover, his remarks at 
·the modification hearing reflected that he was willing 
and capable of fairly- and impartially perfornring his 
statutory duty to review the jury's death verdict 
independently, and he did so. (Opinion by Baxter, J., 
expressing the unanimous view of the court.) 

HEADNOTES 

Copr. © Bancroft-Whitney and West Group 1998 

514 

e. 



28 CaL4th 107 Page 34 
. 28 Cal.4th 107, 47 P.3d 988, 121 Cal.Rptr.2d 106, 02 Cal. Daily Op. Serv. 5066, 2002 Daily Journal D.A.R. 644;3 
· (Cite as: 28 Cal.4th 107) 

c. Preservation of Evidence 
Defendant contends the state's failure to preserve 
biological evidence collected from the victim's body 
and home denied him due process, a fair trial, and the 
right to reliable guilt and penalty determinations. 
Specifically, defendant claims that the state's failure 
to properly refrigerate or freeze carpet samples, 
sexual assault kit evidence, blood· and semen 
samples, and *166 the victim's bedspread resulted in 
the degradation of material exculpatory evidence. 
Moreover, be claims, the trial court erroneously 
denied a defense request for a jury instruction on the 
matter [FN29] and a motion for a new trial on the 
same ground. 

FN29 The proposed instruction read: "While 
in the possession of law enforcement, the 
following items of evidence were either not 
suitably refrigerated or frozen: carpet 
samples, sexual assault kit evidence, and 
se1nen and/or blood samples. [~ ] You must 
take the failure to preserve this evidence as 
indicating that among the inferences which 
may reasonably have been drawn from this 
evidence, those inferences most favorable to 
the defendant are the more probable." 

0) " 'Law enforcement agencies have a duty, under 
the due process clause of the Fourteenth Amendment, 

·to preserve evidence "that might be expected to play 
a significant role in the suspect's defense." 
(California I'. Trombetta ([984) 467 U.S. 479. 488 
[I 04 S.Ct. 2528. 2535. 81 L.Ed.2d 413]: accord, 
People 1'. Beeler (1995) 9 Cal.4th 953. 976 ill 
Cal.Rptr.2d 607, 891 P.2d 153].l To fall within the . 
scope of this duty, the evidence "must both possess 
an exculpatory value that was apparent before the 
evidence was destroyed, and be of such a nature that 
the defendant would be unable to obtain comparable 
evidence by other reasonably available means." 
[Citations.] The state's responsibility is further 
limited when the defendant's challenge is to "the 
failure of the State to preserve evidentiary material of 
which no more can be said than that it could have 
been subjected to tests, the results of which might 
have exonerated the defendant." (Arizona v. 
Yormgblood (1988) 488 U.S. ·51, 57 (109 S.Ct. 333, 
337, 102 L.Ed.2d 2811.l In such case, "U11less a 
criminal defendant can show bad faith on the part of 
the police, failure to preserve potentially useful 
evidence does not constitute a denia.l of due process 
of law .. " (Id. at p. 58 (109 S.Ct. at p. 33 7]; accord, 
People v. Beeler, sum:a, 9 Cal.4th' at p. 976.)' 
[Citation.]" (People v. Catlin, supra, 26 Cal.4th at pp. 
159-160.l 

Defendant's claims are devoid of merit. Here, the 
crux of his complaint is that the state failed to 
properly "preserve evidentiary material of which no 
more can be said than that it could have been 
subjected to tests, the results of which might have 
exonerated the defendant." (Arizona v. J'oungblood. 
supra, 488 U.S. at p. 57 [109 S.Ct. at pp. 337-338).) 
Accordingly, to prevail on his claims defendant must 
show bad faith on the part of the state. Ud. at p. 58 
[109 S.Ct. at p. 337].) He does not do so. At the time 
the samples were taken in 1982, the police had no 
suspects in the Mar crimes, and the police crime 
laboratory did not routinely refrigerate samples other 
than those in sexual assault kits. Freezers were not 
even available in the police department's property 
division until the end of 1983. Defendant does not 
contend that the prosecution withheld any evidence 
or reports pertaining to the sexual assault kit or any 
other evidence gathered from the crime scene. 
Because the record '* 167 fails to reflect any bad faith 
on the part of the state, the inaction complained of 
did not result in any due process violation. (Ibid.) 
Accordingly, the trial court coinmitted no error in 
refusing defendant's instructional sanction or in 
determining that a new trial was not necessary. 

Finally, consistent with our conclusion that the state 
breached no duty to defendant in failing to freeze or 
refrigerate . evidence, we reject defendant's related 
contention that trial counsel was ineffective for 
failing to request and secure suppression of any 
testimony by the prosecution experts who examined 
the evidence. - · · 

5. Prosecutorial Misconduct 
Defendant contends that the prosecutor committed 

multiple acts of prejudicial misconduct during the 
· guilt phase by engaging in inflammatory argument, 
misstating the evidence, misleading the jury, and 
expressing her personal opinions regarding witness 
testimony and defendant's guilt. 

(m " 'Improper remarks by a prosecutor can " 'so 
infect(] the trial with unfairness as to make the 
resulting conviction a denial of due process.' " 
(Darden v. Wainwright (1986) 477 U.S. 168, 181 
f 106 S.Ct. 2464, 2471. 91L.Ed.2d144]; Donnellv v. 
DeChrL1·tofQm (] 9741 416 U.S. 637. 642 [94 S.Ct. 
1868, 187 I, 40 L.Ed.2d 431]; cf. People ,;, Hill 
( 1998\ 17 Cal.4th 800, 819 [72 C~l.Rptr.2d 656, 952 
P.2d 673].'l' [Citation.] 'But conduct by a prosecutor 
that does not render a criminal trial fundamentally 
unfair is prosecutorial misconduct under state law 
only if it involves " 'the use of deceptive or 
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The Habeas Corpus Resource Center (HCRC), 
located In San Francisco, provides counsel to 
represent Indigent men and women under 
sentence of death In California. The HCRC's 
mission Is to provide timely, hlgh-qual!ty legal 
representation for Indigent petitioners In death 
penalty'·habeas corpus proceedings before the' 
Supreme ¢ciurt of cailfornla .?!rid tfie federal 
cciu rts. · · ·· 

The HCRC also recruits and trains attorneys to 
expand the pool of private counsel qualified to 
accept appolritments In death penalty habeas 
corpus proceedings and s~rves as a resource to 
appointed counsel, thereby re'duclng the n.umber 
of unrepresented Indigents on- California's death 
row. Please refer to our capital habeas 
appointments Information page for complete 
Information. 

©2006 Habeas Corpus Resource Ce,nter: All rights re.served. 
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NEWS AND DEVELOPMENTS 

> 04.13.2006 -- Employment 
opportunities at HCRC 

> 02.15.2006 -- Press Release Regarding 
Kathleen Culhane 

> 12:14.2005 -- Volunteer opportunities at 
l-ICRC 

> 10.05.2005 -- HCRC announces Its 
Sur!lmer 2006 Internship program 

For general media Inquiries, contact 
-. medla@hcrc.ca.gov. 

516 5/26/2006 


