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ITEM6 

FINAL STAFF ANALYSIS 
PROPOSED PARAMETERS AND GUIDELINES 

e .. Summary of the Mandate 

Penal Code Section 2966 

Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole 

OO-TC-28, 05-TC-06 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

The test claim statutes set forth procedures for civil court hearings that are initiated by a prisoner 
or parolee who wishes to contest a finding, made at the time of parole or upon termination of 
parole, that he or she meets the mentally disordered offender criteria, as defined. if the person 
requests it, the court shall conduct such a hearing; the district attorney is required to represent the 
people and the public defender is required to represent the person ifhe or she is indigent. 

On July 28, 2006, the Commission adopted the Statement of Decision for Mentally Disordered 
Offenders (MDO): Treatment as a Condition of Parole (OO-TC-28, 05-TC-06). The 
Commission found that the test claim legislation constitutes a new program or higher level of 
service and imposes a state-mandated program on local agencies within the meaning of article 
XIII B, section 6, of the California Constitution and Government Code section 17514 to perform 
the following activities resulting from Penal Code section 2966 hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

1 The test claim was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that were in 
effect on the date of the filing of the original test claim. 



Discussion 

Commission staff prepared and issued the draft parameters and guidelines and the claimant 
submitted a detailed listing of additional reimbursable activity components, stating that these 
components serve to break down the reimbursable activities approved in the Statement of 
Decision to measurable pieces and represent reasonable methods of complying with the mandate. 
The Department of Finance submitted comments on the claimant's proposal. Staff modified the 
draft parameters and guidelines to include the components proposed by the claimant and to 
address Finance's comments. Substantive changes are discussed below. 

Eligible Claimants 

Staff deleted cities as eligible claimants because they do not implement this program. 

One-Time Activities 

1. Claimant proposed employee training on the program. Staff finds that training regarding 
a county's internal policies and procedures on Penal Code section 2966 hearings for each 
employee, including district attorneys, public defenders, investigators, and all 
administrative staff, such as secretaries and paralegals, who work on this program is 
necessary to carry out the mandated program and is reimbursable. However, staff limited 
training to one time per employee. 

On-going Activities 

1. Claimant proposed retaining necessary experts, investigators and professionals to prepare 
for and testify at any civil trial and any subsequent petition hearings. Staff revised this 
activity to remove the language "and any subsequent petition hearings" because it 
exceeds the scope of the Commission's findings in the Statement of Decision. The 
reference to "any civil trial" was changed to "the civil trial conducted pursuant to Penal 
Code section 2966 hearings" in order to limit reimbursable activities to the hearings at 
issue. 

2. Claimant proposed providing transportation, care and custody of Penal Code Section 
2966 petitioners before, during and after the civil hearings by the County Sheriff's 
Department. Finance recommends that this activity be limited to transportation of Penal 
Code 2966 petitioners, because care and custody of said petitioners is not found in the 
Statement of Decision. 

Staff finds that the activities of transporting and custodial service of Penal Code section 
2966 petitioners is necessary to carry out the mandated program. The law authorizes 
incarcerated prisoners to request the hearings, and since they are incarcerated, the county 
is responsible for transporting and caring for them while they are at the court facility for 
the hearing, and then returning them to the prison facility. However, staff clarified that 
transportation is limited to transporting to and from the court facility where the civil 
hearing is being conducted, and reimbursement for care and custody is limited to the time 
during the civil hearing. Staff also clarified that reimbursement for this activity is limited 
to incarcerated prisoners, since counties would not be responsible for transport, care and 
custody of parolees who have requested Penal Code section 2966 hearings. 
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Deleted Proposed Activities 

Staff did not include the following activities proposed by claimant because they exceeded the 
scope of the Statement of Decision or the period of reimbursement, were already reimbursable in 
other MOO programs, or there was no evidence in the record to show that the activity was 
necessary to carry out the mandated program: 

1. Developing policies and procedures to implement Penal Code section 2966. 

2. Developing or procuring computer software to track Penal Code 2966 petitioner status. 

3. Psychiatrist and Psychologist attendance and participation in continuing training 
necessary to retain professional competence in MOO cases, civil trial skills, and 
associated mental health issues. 

4. Preparing and representing the state and indigent prisoners or parolees in civil hearings 
on the petition regarding the appeal of the petitioner's MOO status under Penal Code 
section 2962. 

5. Travel to and from court. 

Offsetting Revenues 

The Statement of Decision made a specific finding that there were no offsetting reimbursements 
for this program. After the Statement of Decision was adopted, Statutes 2006, chapter 812 
amended Welfare and Institutions Code section 4117 to provide some state reimbursement for 
Penal Code section 2966 hearings: However, to date no state funding has been provided under 
Welfare and Institutions Code section 4117. 

Therefore, staff finds that any reimbursement allowed for Penal Code section 2966 hearings 
under Welfare and Institutions Code section 4117, as enacted by Statutes 2006, chapter 812, is 
effective on January 1, 2007 and shall be offset from any reimbursement claims, if it is provided 
by the state. Staff revised the Offsetting Revenues section to make this clarification. 

Staff Recommendation 

Staff recommends that the Commission adopt the proposed parameters and guidelines, as 
modified by staff, beginning on page 11. 

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing. 
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STAFF ANALYSIS 
Claimant 

County of San Bernardino 

Chronology 

07105101 

08/03/01 

08/09/01 

09/05/01 

09/07/01 

11/08/01 

11109/01 

02/05/02 

02/06/02 

02/27/02 

01119/06 

02/03/06 

03/02/06 

05/26/06 

05/26/06 

06/23/06 

07/11/06 

07/28/06 

08/07/06 

08/22/06 

10/27/06 

11/08/07 

11/20/07 

County of San Bernardino filed test claim with Commission (OO-TC-28) 

The Department of Corrections submitted comments 

The Department of Finance submitted comments 

County of San Bernardino requested an extension of time through 
October 25, 2001 to respond to comments 

Commission staff granted request for extension to respond to comments on or 
before October 25, 2001 

County of San Bernardino requested an extension of time until December 3, 2001 
to respond to comments 

Commission staff granted request for extension to respond to comments on or 
before December 3, 2001 

County of San Bernardino requested an extension of time until February 22, 2002 
to respond to comments 

Commission staff granted request for extension to respond to comments on or 
before March 8, 2002 

County of San Bernardino filed reply to Department of Finance comments 

Commission staff issued draft staff analysis 

County of San Bernardino filed comments on draft staff analysis 

County of San Bernardino filed amendment to test claim (05-TC-06) 

Department of Finance waived its comment period on the amendment 

Commission staff issued draft staff analysis based on amended test claim 

County of San Bernardino filed comments on amended draft staff analysis 

Commission staff issued final staff analysis 

Commission adopted Statement of Decision 

Commission staff issued draft parameters and guidelines 

Claimant submitted comments on draft parameters and guidelines 

Department of Finance issued comments on draft parameters and guidelines 

Commission staff issued draft staff analysis and proposed parameters and 
guidelines 

Commission staff issued final staff analysis and proposed parameters and 
guidelines 
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Summary of the Mandate 

The test claim statutes set forth procedures for civil court hearings that are initiated by a prisoner 
or parolee who wishes to contest a finding, made at the time of parole or upon termination of 
parole, that he or she meets the mentally disordered offender criteria, as defined. If the person 
requests it, the court shall conduct such a hearing; the district attorney is required to represent the 
people and the public defender is required to represent the person if he or she is indigent. 

On July 28, 2006, the Commission adopted the Statement of Decision for Mentally Disordered 
Offenders (MDO): Treatment as a Condition of Parole (OO-TC-28, 05-TC-06). 2 The 
Commission found that the test claim legislation constitutes a new program or higher level of 
service and imposes a state-mandated program on local agencies within the meaning of article 
XIII B, section 6, of the California Constitution and Government Code section 17514 to perform 
the following activities resulting from Penal Code section 2966 hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

Discussion 

Commission staff prepared and issued the draft parameters and guidelines on August 7, 2006.3 

The proposed reimbursable activities were limited to those approved in the Statement of 
Decision. 

On August 22, 2006, the claimant submitted comments on the draft.4 In their comments they 
proposed a detailed listing of the reimbursable activity components, stating that these 
components serve to break down the reimbursable activities approved in the Statement of 
Decision to measurable pieces and represent reasonable methods of complying with the mandate. 
On October 27, 2006, the Department of Finance submitted comments on the claimant's 
proposal. 5 Staff modified the draft parameters and guidelines to include the components 
proposed by the claimant and to address Finance's comments as discussed below. On November 
13, 2007, staff issued the draft staff analysis and proposed parameters and guidelines. No 
comments were filed on the draft staff analysis. However, staff did make one minor clarification 
to reimbursable activities as discussed below. 

I. Summary of the Mandate 

Staff add.ed a paragraph to summarize the mandated program, upon request of the claimant. 

II. Eligible Claimants 

Staff deleted cities as eligible claimants because they do not implement this program. 

2 Exhibit A. 
3 Exhibit A. 
4 Exhibit B. 
5 Exhibit C. 
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IV Reimbursable Activities 

A. One-Time Activities 

Claimant proposed adding the following one-time activities: 

1. Developing policies and procedures to implement Penal Code section 2966. 

Department of Finance commented that district attorneys and public defenders have existing 
policies and procedures regarding involuntary committal of potential parolees under Penal Code 
section 2972. Therefore, this activity should be limited to updating the existing policies and 
procedures to add the new procedure for civil court filings under Penal Code section 2966. 
However, staff finds that since this program was implemented between 1985 and 1994, and 
reimbursement for the program does not begin until 2000, policies and procedures would have 
been updated outside of the period of reimbursement. Thus, staff did not include this activity. 

2. Developing or procuring computer software to track Penal Code 2966 petitioner status. 

Finance recommended that this activity be deleted because all California sheriffs' facilities have 
existing computer software systems to track their own inmates as well as inmates in transit to 
other jurisdictions. Counties are already being reimbursed under a similar program (Mentally 
Disordered Offenders' (MDO) Extended Commitment Proceedings, 98-TC-09) to develop or 
procure computer software to track the status of committed persons. There is no evidence in the 
record that a new system is necessary to track persons for the program here, or that counties 
could not use the existing computer software. Therefore, staff did not include this activity in the 
proposed parameters and guidelines. 

3. Initial training of staff on the mandated Penal Code Section 2966 activities. 

Department of Finance recommended that training be deleted. Counties are already 
implementing a similar MDO program, and therefore training on the program here is not 
necessary. 

Staff makes the following findings regarding one-time employee training: 

• Psychiatrists and Psychologists. Participating psychiatrists and psychologists attend 
continuing education each year to retain their licenses, and therefore, staff finds that 
training of psychiatrists and psychologists is not necessary to carry out the mandated 
program. 

• District attorneys and Public Defenders. Rule 3-110 of the California Rules of 
Professional Conduct, enacted in 19756

, requires all attorneys to be competent in the area 
of practice and obligates attorneys to acquire sufficient learning and skill before 
performance is required.7 Therefore, sufficient training for attorneys on the handling of 
Penal Code section 2966 hearings is not an activity imposed by the test claim statute, but 
a pre-existing obligation imposed by the California Rules of Professional Conduct. 
Accordingly, staff finds that attorney training regarding the Penal Code section 2966 
hearings is not required, nor reimbursable. 

6 This rule was originally numbered Rule 6-101, and later renumbered as 3-110. 

7 Exhibit D. 
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However, staff finds that one-time training regarding a county's internal policies and 
procedures on Penal Code section 2966 hearings for each employee, including district 
attorneys, public defenders, investigators, and all administrative staff, such as secretaries 
and paralegals, who work on this program is necessary to carry out the mandated 
program and is reimbursable. 

Staff limited training to initial training of district attorneys, public defenders, and administrative 
staff including paralegal and secretarial staff on mandated activities, and further limited the 
training to one time per employee. 

B. Ongoing Activities 

Claimant proposed the following ongoing activities that were included by staff without 
substantive change. Claimants declared under penalty of perjury in their test claim that these 
ongoing activities are necessary to conduct and participate in the hearings required by the test 
claim statutes. In addition, these activities are similar to the activities approved in the other 
MDO mandated program (Mentally Disordered Offenders' Extended Commitment Proceedings, 
98-TC-09). Therefore, staff finds that the following ongoing activities are necessary to carry out 
the mandate, and included them in the proposed parameters and guidelines. 

1. Review relevant documentation, including pertinent Board of Prison Terms hearing and 
appeal documents; pertinent medical records; Conditional Release Program records, police 
and probation reports; criminal histories, pertinent evaluations of petitioner and records of 
prior MDO proceedings. 

2. Review and file motions with superior court. 

3. Travel to and from slate hospitals, prisons and county jails where detailed medical records 
and case files are maintained. 

4. Travel lo and from state hospitals, prisons and county jails by the defense counsel in order to 
meet with the prisoner client. 

5. Prepare and represent the state and the indigent prisoner or parolee in a bench or jury trial 
to decide whether or not the petitioner meets the criteria lo be committed under Penal Code 
Section 2966. 

6. Copying charges and long distance telephone charges related to the above activities. 

Claimants also proposed the following activities. Staff did make substantive changes to these 
activities: 

1. Prepare and represent the state and indigent prisoner or parolee in civil hearings on the 
petition regarding the appeal of the petitioner's MDO status under Penal Code section 2962. 

Staff did not include this activity because counties are already reimbursed for this activity under 
the other MDO program: Mentally Disordered Offenders' Extended Commitment Proceedings, 
98-TC-09. In addition, this activity goes beyond the scope of the Commission's findings in the 
Statement of Decision. 
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2. Retain necessary experts, investigators and professionals to prepare for and testify at any 
civil trial and any subsequent petition hearings. 

Staff revised this activity to remove the language "and any subsequent petition hearings" because 
it exceeds the scope of the Commission's findings in the Statement of Decision. The reference 
to "any civil trial" was changed to "the civil trial conducted pursuant to Penal Code section 2966 
hearings" in order to limit reimbursable activities to the hearings at issue. · 

3. Travel to and from court. 

Staff did not include this activity. The activity below provides reimbursement for transportation 
of petitioners, and travel for county employees would be claimed under indirect costs. 
Therefore, the activity is not necessary to carry out the mandated program. 

4. Provide transportation, care and custody of Penal Code Section 2966 petitioners before, 
during and after the civil hearings by the County Sheriffs Department. 

Finance recommends that this activity be limited to transportation of Penal Code 2966 
petitioners, because care and custody of said petitioners is not found in the Statement of 
Decision. 

The Statement of Decision indicates that although sheriffs' department transportation and 
custodial services may in fact be reasonably necessary to comply with the mandate, the plain 
meaning of the test claim statute is limited to district attorney and public defender services. The 
statute does not include sheriffs department services, and therefore, these activities can only be 
considered for reimbursement, when claimant proposes them, at the parameters and guidelines 
phase. Claimant did propose them at the parameters and guidelines phase. Staff finds that the 
activities of transporting and custodial service of Penal Code section 2966 petitioners is 
necessary to carry out the mandated program. The law authorizes incarcerated prisoners to 
request the hearings, and since they are incarcerated, the county is responsible for transporting 
and caring for them while they are at the court facility for the hearing, and then returning them to 
the prison facility. In addition, this activity was approved for the other MDO program: Mentally 
Disordered Offenders' Extended Commitment Proceedings, 98-TC-09. Following issuance of 
the draft staff analysis, 8 staff further clarified that transportation of Penal Code section 2966 
petitioners is limited to incarcerated prisoners, since counties would not be responsible for 
transporting parolees who have requested Penal Code section 2966 hearings. 

5. Attendance and participation in continuing training necessary to retain professional 
competence in MDO cases, civil trial skills, and associated mental health issues. 

Finance recommends this activity be deleted because psychiatrists and psychologists are required 
to attend a specific number of continuing education hours per year to retain their licenses. And, 
county district attorneys and public defenders participate in civil forfeiture, probate, and 
conservatorship cases, thus making ongoing training a current expectation for the general duties 
of their employment. Staff agrees and deleted ongoing training for any employee. As stated 
previously, staff also clarified that no training for psychiatrists or psychologists is reimbursable. 

8 Exhibit F. 
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VII. Offsetting Revenue and Reimbursements 

On page 15 of the Statement of Decision, the Commission made a specific finding that there 
were no offsetting reimbursements for this program: 

Neither [Welfare and Institutions Code] section 4117, nor any other 
statutory or Budget Act provisions, provide for reimbursement for costs 
incurred by counties for hearings conducted pursuant to Penal Code 
section 2966. Therefore, Government Code section 17556, 
subdivision (e), is inapplicable to deny the test claim. 

However, after the Statement of Decision was adopted, Statutes 2006, chapter 812 amended 
Welfare and Institutions Code section 4117 as follows to provide some state reimbursement for 
Penal Code section 2966 hearings: 

(a) Whenever a trial is had of any person charged with escape or attempt to 
escape from a state hospital, whenever a hearing is had on the return of a writ 
of habeas corpus prosecuted by or on behalf of any person confined in a state 
hospital except in a proceeding to which Section 5110 applies, whenever a 
hearing is had on a petition under Section 1026.2, subdivision (b) of Section 
1026.5, Section 2972, or Section 2966 of the Penal Code, Section 7361 of 
this code, or former Section 6316.2 of this code for the release of a person 
confined in a state hospital, and whenever a person confined in a state 
hospital is tried for any crime committed therein, the appropriate financial 
officer or other designated official of the county in which the trial or hearing 
is had shall make out a statement of all mental health treatment costs and shall 
make out a separate statement of all non treatment costs incurred by the 
county for investigation and other preparation for the trial or hearing, and the 
actual trial or hearing, all costs of maintaining custody of the patient and 
transporting him or her to and from the hospital, and costs of appeal, which 
statements shall be properly certified by a judge of the superior court of that 
county and the statement of mental health treatment costs shall be sent to the 
State Department of Mental Health and the statement of all nontreatment 
costs shall be sent to the Controller for approval. After approval, the 
department shall cause the amount of mental health treatment costs incurred 
on or after July 1, 1987 to be paid to the county of mental health director or 
his or her designee where the trial or hearing was held out of the money 
appropriated for this purpose by the Legislature. In addition, the Controller 
shall cause the amount of all nontreatment costs incurred on and after July I, 
1987, to be paid out of the money appropriated by the Legislature, to the 
county treasurer of the county where the trial or hearing was had. 

(b) Whenever a hearing is held pursuant to Section 1604, 1608, 6f 1609, or 
2966 of the Penal Code, all transportation costs to and from a state hospital or 
a facility designated by the community program director during the hearing 
shall be paid by the Controller as provided in this subdivision. The 
appropriate financial officer or other designated official of the county in 
which a hearing is held shall make out a statement of all transportation costs 
incurred by the county, which statement shall be properly certified by a judge 
of the superior court of that county and sent to the Controller for approval. 
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The Controller shall cause the amount of transportation costs incurred on and 
after July 1, 198.7, to be paid to the county treasurer of the county where the 
hearing was had out of the money appropriated by the Legislature. 

As used in this subdivision the community program director is the person 
designated pursuant to Section 1605 of the Penal Code. 

Welfare and Institutions Code section 4117 was added in 19679 and amended in 198610 to add, 
among other things, state reimbursement for Penal Code section 2970 hearings on and after 
July 1, 1987. Although the plain language of the statute as it reads with the 2006 amendment -
adding reimbursement for Penal Code section 2966 hearings - indicates the State Controller 
should reimburse for costs incurred on and after July 1, 1987, the rules of statutory construction 
call for a presumption against the retroactive application of the statute as it applies to Penal Code 
section 2966 unless the intention to make it retroactive clearly appears from the act itself or by 
unavoidable implication. 11 Here, there is no indication from the 2006 statutory language or the 
legislative history that the Legislature intended to make reimbursement for Penal Code section 
2966 hearings retroactive. Moreover, Penal Code section 2966 was in effect in 1986 when 
reimbursement for section 2970 hearings was first provided; the Legislature could have included 
reimbursement for section 2966 hearings at that time but did not. 

Therefore, staff finds that any reimbursement allowed for Penal Code section 2966 hearings 
under Welfare and Institutions Code section 4117, as enacted by Statutes 2006, chapter 812, is 
effective on January 1, 2007, and shall be offset from reimbursement claims, if it is made 
available to counties. 

However, according to the claimant and staff with the State Controller's Office, there is no 
mechanism in place for counties to actually receive funding under Welfare and Institutions Code 
section 4117. Therefore, staff revised Section VII. Offsetting Revenues and Other 
Reimbursements to clarify that: 

• Welfare and Institutions Code section 4117 authorizes reimbursement to counties for 
conducting Penal Code section 2966 hearings that are also reimbursable under the 
mandates process. 

• Reimbursement for section 2966 hearings under the mandates process is effective on or 
after July 1, 2000. 

• Reimbursement under section 4117 is only available on or after January 1, 2007. 

• There is no mechanism in place to actually reimburse counties under section 4117. 

• Therefore, effective January 1, 2007, counties must offset their mandate reimbursement 
claims by any revenues they receive under Welfare and Institutions Code 4117, but only 
if there is a mechanism in place to actually receive revenues under section 4117. 

9 Statutes 1967, chapter 1667. 

10 Statutes 1986, chapter 1020. 
11 Jn re Marriage of McClellan (2005) 130 Cal.App.4th 247, 254. 
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Staff Recommendation 

Staff recommends that the Coll!mission adopt the proposed parameters and guidelines, as 
modified by staff, beginning on page 13. 

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing. 
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DRAFT PARAMETERS AND GUIDELINES1 

AS MODIFED BY STAFF 

Penal Code Section 2966 

Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 

County of San Bernardino, Claimant 

I. SUMMARY OF THE MANDATE 

Penal Code section 2966 sets forth procedures for civil court hearings that are initiated by a 
prisoner or parolee who wishes to contest a finding. made at the time of parole that he or she 
meets the mentally disordered offender criteria, as defined in Penal Code section 2962. Once the 
petition for civil hearing is filed, the superior court shall conduct such a hearing; the district 
attorney is required to represent the people; and the public defender is required to represent the 
petitioner if he or she is indigent. 

On July 28, 2006, the Commission on State Mandates (Commission) adopted a Statement of 
Decision finding that the test claim legislation imposes a reimbursable state-mandated program 
on local agencies within the meaning of article XIII B, section 6 of the California Constitution 
and Government Code section 17514 to perform the following activities resulting from Penal 
Code section 2966 hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

II. ELIGIBLE CLAIMANTS 

Any eity,county, and city and county that incurs increased costs as a result of this reimbursable 
state-mandated program is eligible to claim reimbursement of those costs. 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (c), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The 
County of San Bernardino filed the test claim on July 5, 2001, establishing eligibility for fiscal 

1 The test claim was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that were in 
effect on the date of the filing of the original test claim. 
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year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are 
reimbursable on or after July 1, 2000. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the 
subsequent year may be included on the same claim, if applicable. Pursuant to Government 
Code section I 7561, subdivision (d)(l )(A), all claims for reimbursement of initial fiscal year 
costs shall be submitted to the State Controller within 120 days ofthe issuance date for the 
claiming instructions. 

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not limited to, employee 
time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agendas, training packets and 
declarations. Declarations must include a certification or declaration stating, "I certify (or 
declare) under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct," and must further comply with the requirements of Code of Civil Procedure 
section 2015.5. Evidence corroborating the source documents may include data relevant to the 
reimbursable activities otherwise in compliance with local, state, and federal government 
requirements. However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate. 

For each eligible claimant, the following activities performed by local agency staff to represent 
the people and indigent prisoners/parolees pursuant to Penal Code section 2966 hearings are 
reimbursable: 

•Distriet attemey seFYiees te represent the peeple. 

• Pi:H:ilie defender serviees te represent indigeRt priseRers er parelees. 

A. One-Time Activities 

Initial training of employees on policies and procedures for mandated Penal Code section 2966 
activities (one time per emplovee). Training for psychiatrists and psychologists is not 
reimbursable. 
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B. On-going Activities 

The following activities conducted by attorneys, investigators, and paralegal and secretarial staff: 

I. Review relevant documentation, which includes: the petition appealing the Board of 
Prison Terms CBPT) decision; the decision of the BPT commissioner and the recording of 
the BPT hearing with supporting documentation; pertinent prison, parole and medical 
records; Conditional Release Program records; police and probation reports; criminal 
histories; the evaluations by CDC, DMH and BPT evaluators: and records of prior MDO 
proceedings. 

2. Prepare and file motions with the Superior Court. 

3. Retain necessary experts, investigators, and professionals to prepare for and testify at the 
civil trial conducted pursuant to Penal Code section 2966. 

4. Travel to and from state hospitals, prisons and county jails where detailed medical 
records and case files are maintained. 

5. Travel to and from state hospitals, prisons and county jails by the defense counsel in 
order to meet with the prisoner client. 

6. Transport to and from the court facility, and care, and custody only during the civil 
hearing of each Penal Code section 2966 petitioner by the County Sheriffs Department. 
Reimbursement for this activity is limited to incarcerated prisoners that requested Penal 
Code section 2966 hearings. 

7. Prepare and represent the people or the indigent prisoner or parolee in a trial to determine 
whether or not the petitioner meets the criteria to be committed under Penal Code section 
2966. 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must 
be supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligible for reimbursement. 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable adivities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
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that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities. If the contractor bills for time and materials, report the number of hours spent 
on the activities and all costs charged. If the contract is a fixed price, report the services 
that were performed during the period covered by the reimbursement claim. If the 
contract services are also used for purposes other than the reimbursable activities, only 
the pro-rata portion of the services used to implement the reimbursable activities can be 
claimed. Submit contract consultant and attorney invoices with the claim and a 
description of the contract scope of services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. · The purchase price includes taxes, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rules of the local jurisdiction. Report employee travel time according to the rules of cost 
element A. l, Salaries and Benefits, for each applicable reimbursable activity. 

6. Training 

Report the cost of training an employee to perform the reimbursable activities, as 
specified in Section IV of this document. Report the name and job classification of each 
employee preparing for. attending, and/or conducting training necessarv to implement the 
reimbursable activities. Provide the title. subject. and pumose (related to the mandate of 
the training session), dates attended, and location. If the training encompasses subjects 
broader than the reimbursable activities, only the pro-rata portion can be claimed. Report 
employee training time for each applicable reimbursable activity according to the rules of 
cost element A. I, Salaries and Benefits, and A.2, Materials and Supplies. Report the cost 
of consultants who conduct the training according to the rules of cost element A.3, 
Contracted Services. 

B. Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one 
program, and are not directly assignable to a particular department or program without efforts 
disproportionate to the result achieved. Indirect costs may include both (1) overhead costs of the 
unit performing the mandate; and (2) the costs of the central government services distributed to 
the other departments based on a systematic and rational basis through a cost allocation plan. 
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Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in 
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of 
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal 
(ICRP) if the indirect cost rate claimed exceeds 10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in 
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 
expenditures and unallowable costs (as defined and described in OMB Circular A-87 
Attachments A and B). However, unallowable costs must be included in the direct costs if they 
represent activities to which indirect costs are properly allocable. 

The distribution base may be (1) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the claimant shall have the choice of one of the following 
methodologies: 

1. The allocation of allowable indirect costs (as defined and described in OMB Circular 
A-87 Attachments A and B) shall be accomplished by (1) classifying a department's 
total costs for the base period as either direct or indirect, and (2) dividing the total 
allowable indirect costs (net of applicable credits) by an equitable distribution base. 
The result of this process is an indirect cost rate which is used to distribute indirect 
costs to mandates. The rate should be expressed as a percentage which the total 
amount allowable indirect costs bears to the base selected; or 

2. The allocation of allowable indirect costs (as defined and described in OMB Circular 
A-87 Attachments A and B) shall be accomplished by (1) separating a department 
into groups, such as divisions or sections, and then classifying the division's or 
section's total costs for the base period as either direct or indirect, and (2) dividing 
the total allowable indirect costs (net of applicable credits) by an equitable 
distribution base. The result of this process is an indirect cost rate that is used to 
distribute indirect costs to mandates. The rate should be expressed as a percentage 
which the total amount allowable indirect costs bears to the base selected. 

VI. RECORD RETENTION 

Pursuant to Goverrunent Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter2 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. In any case, an audit shall be completed not later than two years after the date that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV, must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

2 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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VII. OFFSETTING REVENUES S:AVINGS AND OTHER REIMBURSEMENTS 

Any offsetting revenues sayings the claimant experiences in the same program as a result of the 
same statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate from any source, including but not limited 
to, service fees collected, federal funds, and other state funds, shall be identified and deducted 
from this claim. 

Welfare and Institutions Code section 4117 also authorizes counties, on or after January l, 2007, 
to receive funding for this program. However, at this time there is no mechanism in place to 
provide counties funding under Welfare and Institutions Code section 4117. Therefore, on or 
after January l, 2007, and once a mechanism is in place to receive funding under section 4117, 
counties must deduct from mandate reimbursement claims any revenues received under section 
4117 for Penal Code section 2966 hearings. 

VIII. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17 561, subdivision ( d)( 1 ), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17 571. If the 
Commission determines that the claiming instructions do not conform to the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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STATE OF CALIFORNIA ARNOLEXHIBIT A 
;;;,;,;;,;,:;:,,;;;;...;;;;;;;;.,;;,;;,;;;,;=================================================== 
COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 800 

•

RAMENTO, CA 95614 
NE: (916) 323-3562 
: ( 91 B) 446-0278 

E-mail: csmlnfo@csm.oa.gov 

August 7, 2006 

Ms. Bonriie Ter Keurst 
County of San Ber;nardino 
Auditor/Controller-Recorder, County Clerk 
222 West Hospitality Lane, Fourth Floor 
San B.emardino,· CA 92415-0018 

Amiinterested Parties and Affected Siate Agencies (See Enclosed Mailing List) 

e.-

RE: Adopted Statement of Decision and Draft Parameters and Guidelines 
Mentally Disordered Offenders: Treatment as a Condition of Parole -
OO-TC-28, 05-TC-06 
County of San Bernardino, Claimant 
Statutes of 1994, Chapter 706 
Statutes of 1989, Chapter 228 
Statues of 1988, Chapter 658 
Stti.futes ,of 1987, Chapter 687 
Statutes of 1986; Chapter 858 
Penal Code Section 2966 

Dear Ms. Ter Keurst: 

The Commission on State Mandates adopted the attached Statement of Decision on 
July 28, 2006. State law provides that reimbursement, if any, is subject to Commission approval 
of parameters and guidelines for reimbursement of the mandated program, approval of a 
statewide cost estimate·, a specific legislative appropriation for such purpose, a timely-filed claim 
for reimbursement, and subsequent review of the claim by the State Controller's Office. 

Following is a description of the responsibilities of all parties and of the .Commission during the 
parameters and guidelines phase. 

• Draft Parameters and Guide~es. Pursuant to California Code of Regulations, 
title 2, section 1183.12 (operative September 6, 2005), the Commission staff is expediting 
the parameters and guidelines process by enclosing draft parameters and guidelines to 
assist the claimarit The proposed reimbursable activities are limited to those approved in 
the Statement of Decision by the Commissioii. 

• Claimant's Review of Draft Parameters and Guidelines. Pursuant to California Code 
of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test 
claimant may file modifications and/or comments on the proposal with Commission staff 
by August 22, 2006. The claimant may also prqpose a reasonable reimbursement . 
methodology pursuant to Government Code section 1.7518.5 and California Code of 
Regulations, title 2, section 1183.13. The claimant is required to submit an original and 
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two (2) copies of written responses to the Commission and to simultaneously serve 
copies on the state agencies and int~sted parties on the mailing list. 

• State Agencies and Interested Parties Comments. State agencies and interested parties 
may submit recommendations and comments on staff's draft proposal and the claimant's 
modifications and/or comments within 15 days of service. State agencies and interested 
parties are required to submit an original and two (2) copies of written responses or 
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state 
ageneies, and interested parties on the mailing list. The claimant and other interested 
parties may submit written rebuttals. (See Cal. Code Regs., tit. 2, § 1183 .11.) 

• Adoption of Parameters and Guidelines. After review of the draft parameters and 
guidelines and all comments, Commission staff will recommend the adoption of an 
amended, modified, or supplemented version of staffs draft parameters and guidelines. 
(See Ca.I. Code Regs., tit. 2, § 1183.14.) · · 

Please contact Nancy Patton at (916) 323-3562 if you have any.questions. 

~{3~7Ji - . 
~AULAHIGASHI r 
Executive Director · · 

.Enclosures: Adopted Statement of Decision, Draft Parameters and. Guidelines 
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BEFORE THE 

CO:MMISSION ON STATE MANDA TES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Penal Code Section 2966; 

Statirtes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statlltes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Filed on July 5, 2001 by the County.of 
San Bernardino, Claimant 

No. OO-TC-28, 05-TC-06 

Mentally Disordered Offenders: Treatment as a 
Condition of Parole 

STATEMENT OF DECISION PURSUANT TO 
GOVERNMENT CODE SECTION 17500 ET 
SEQ.; CALIFORNIA CODE OF . 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on July 28, 2006) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby 
adopted in the above-entitled matter. . 

I The test claim was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that 
were in effect on the date of the filing of the original test claim. · 

OO-TC-28, 05-TC-06 Mentally Disordered Offenders: Treatment as a Condition of Parole 
I Statement of Decision 
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BEFORE THE. 

COMMISSION ON STATE MANDATES 

STA TE OF CALIFORNIA 

IN RE TEST CLAIM: 

Penal Code Section 2966; 

Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 6S8 
StatutesJ989, Chapter 228 
Statutes 1994, Chapter 706 

Filed on July 5, 2001 by the County· of 
San Bernardino, ·Claimant. 

Case No.: OO-TC-28, 05-TC-06 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, rni:E 2,.DMSION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on July 28, 2006) 

STATEMENT OF DECISION 
The Commission on State Mandates ("Commission") heard and decided this tes1; claim 
during a regularly scheduled bearing on July 28, 2006. Bonnie Ter Keurst appeared on 
behalf of claimant County'of San Bernardino .. Susan Ge~ou appeared on behalf of the 
Department· of Finance. 

The law applicable t~ the c'ommission' s ·determination of a reimbursabie state-mandated 
progran:i."is article XIII B, section 6 of the C~ornia Constitution, Government Code . 

. section 17500 et seq., and related case law. · · 

.The Commission adopted the staff analysis at the hearing by a i.rote of7-0 to approve tllls 
test cla,im. · · 

SUMMARY OF·FINDINGS · 

Th.is test claim addresses the Mentally Disordered Offender law, codified in Penal Code 
sections 2960 et seq., which establishes continued mental health treatment and civil · 
commitment procedures fo~ persons with severe mental disorders, folloWing termination 
.of their sentence or parole. 

1 The test claim was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 175 5 7, subdivision ( c ), that 
were in effect on the date of the filing of the original test claim. 
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Pens.I Code section 2966 sets forth procedures for civil court hearings that are initiated by 
a prisoner or parolee who wishe~ to contest a finding, made at the time of parole or upon 
termination of parole, that he or she 'meets the mentally disordered offender criteria, as 
defined. If the person requests it, the court shall conduct such a hearing; the district 
attorney is required to represent the people and the public defender is required to 
representthe person if he or she is indigent. 

The test claim presents the following issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose a "new program or high.er level of se):'Vice" 
on local agencies within the meaning of article XIII B, section 6 of the California 

·Constitution? 

• Does· the test claim legislation impose "costs mandated by the state" within tlie 
meaning of article XIII B, section 6 and Government Co4e section 17514? · 

The Commission finds that the test claim legislation mandates an activity ·on local 
agencies because it requires· the district attorney to represent the people and the public 
defender to represent the prisoner or parolee, when he or she is indigent; at the subject 
court hearings. The Corilmission also finds that the test claim legislation constitutes a 
"program" since such representation is a peculiarly governmental function administered 
by a local agency- the county district attorney's office and the county public defender's 
office - as a·service to the public, and imposes unique requirements upon counties that do 
not apply generally to all residents and entitles in·the state. · 

The Commission. further finds that the test claim legislation imposes a "new program or 
higher level of service" because the requirements are new in comparison to the: : 
preexisting scheme and they provide an enhanced service to the public by protecting the 
pub.lie from severely mentally disotdered persons while ensuring a fair hearing for the 
prisoner or parolee'. .Finally, the test .claim legisl!J.tion unposes "costs mandated by the 
state" and none of the Statutory exemptions set forth in Government Code section 175~6 
are applicable to deny the claim. · 

Therefore, the Commission finds that the test claim legislation imposes a reimbursable 
state-mandated program on.local agencies within the meaning of article XIII B, section 6 
of the California Constitution and Government Code section 17514 for the following 
activities resulting from Penal Code .s~ction 2966 hearingi;:. 

• · district attorney services to represent the people; and . . 

• public defender services to represent indigent prisoners or parolees. 
. ' 
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.e ·BACKGR,OUND 

This test claim addresses the MentallyDisordered Offender law, codified in Penal Code 
sections 2960 et seq., which establishes continued mental health treatment and ciVil 
commitment procedures for persons with severe mental disorders, following termination 
of their sentence or parole. · 

Overview of Mentally Disordered Offender Program 

Since 1969; the Mentally Disordered Offender law has required certain offenders who 
have been convicted of specified violent crimes to receive treatment by the Department 
of Mental Health as a condition.ofparole.2 Penal· Code section 2960 establishes the 
Legislature's intentto protect the public by requiring those prisoners who received a 
determinate sentence and who have a treatable, severe mental disorder at the time of their 
parole, or upon termination ofparqle, to receive mental health treatment until.the disorder 
is in remission and can be kept in remission. Section 2960 further states that."the 
,Department of Corrections should e;valuate each prisoner ~or severe mental disorders 
during the first year of the prisoner's sentence, and that severely meritRlly disordered, 
prisoners should be provided With an appropriate level of mental health treatment wb,ile 
in prison and when returned to the commUiiity." ' · .. · · . . · 

To impose mental health treatment as a condition of parole, the prospective parolee must 
have: 1) a severe mental disorder that is not in remission or cannot be kept in remi~sion 
Wi.1:1).put treatment, and the· disorder was one of the causes of or was· an aggravating factor 
in the commission of the crime forwhich the prisoner was sentenced to prison; .2) been in 
tre~ent for 90 days or more within the year prior to his or her parole or release; and 
3) been certi.fie4 by designated mental health professionals as. meetili:g conditions 1 and 2 
above, in addition to representing a,,~bstantial danger of physicaj harm to others-by · 
reason ofthesevere mental di.sorder.3 · . · - . . 

Prior to release on parole or prior tO 'terlilination of parol~. such a person must be· 
evaluated and oerti.fied.by mental health professionals a.s'·to whether he or she meets tlle 
mentally disordered· offe~der'cdteria set forth in Penal Code section 2962.4 The person 
has the righttO a hearing'before the Board of Prison Terms tci contest such a :finding that 
he or she meets the mentally disordered offender criteria.5 If the person is dissatisfied 
with the. results ofthe_:Board of;Prison Terms hearirig, the person may petition: the , · 
superior cour:t for a civil.hearing to determin~ whether he or she meets .the mentally 
disord!'lred off'.ender criteria. 6 · · · · _ · . 

The evaluation must·al!lo be.submitted to the 'district attorney offuecounty'in which the 
person is being treated, incarcerated or committed n:ot later than 180 days prior to 

2 Penal Code section 2962, subdivisions (a) through (f). 
3 Penal Code section 2962, subdivisions (a) through (d). 
4 Penal Code section 2962, subdivision (d). 
5 Penal Code section 2966, subdivision (a). 
6 Penal Code section 2966, subdivision (b). 
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termination of paro1e or release from parole. 7 The district attorney may then file a 
petition in superior court for continued involuntary treatment for one year and the court 
shall conduct_ a civil hearing on the matter. 8 

If the person's severe mental disorder is put into renussion· during the parole period, and 
can be kept in remission during the parole period, the Department of Mental Health must 
discontinue treatment. 9 

· 

Major legislation affecting the mentally disordered offender program came forward in· 
1985.- That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill No. 
(SB) 1054) and Stati.rtes 1985, chapter 1419 (SB 1296), which were double-joined. 
Chapter 1418 added Penal Code se~on 2970, to set forth procedures for the local district · 
attorneyto petition the court for a hearing when a· mentally disordered offender is 
scheduled to be released fr0m prison or parole. Penal Code section 2970 hearings were 
addressed in a prior test claim (98'-'TC~09). : 

Chapter 1419·am~d6d Penal Code section 2960, adding ~diviSion (d) text to set forth 
procedures for allowing a prisonet:or parolee to petition the court for a hearing to contest 
a Boa~Aor'Prison Terms detemiinaii.on thil.t he or she meets the mentally disor~ed 
offender: criteria. Although chapter 1419 was not pled in the original test claim, the test 
claim was amended on March 2, 2006 to add it. · 

The twQ cypes ofhearitig and_ the statutes ~ecting the:a:i. are_further described below. 
; ~ ' . 

Prior Test Cfaim - District Attornev-Initiated Court He"arings (Pen. Code, §§ 2970. 2972 
· and2972.JJ · 

. - -
.District Aftorney~initiated court b,earings under the Mentally Disordered_ O:ffe:gder law, 
established by Stafutes 19$5, chapter 1418, were the subject of a prior test cialln1

0 in 
which the Commission on State Mandates found a reimbursable sta.te:.]miridli:ted program 
was imposed on local agencies. That pti.ortest claim addressed Penal Cone secti~ 
29~0, 2972 and 297~.1, vyhich -~s:tablished court"procedures initiated by the local district 
attorney to extend for one year the invohiiltary treatment of a mentally disordered . 
offender. The distric:t attorney may extend involuntary treatn:ient ifthe offender's severe 
mental disorcier 'is not in remission or cannot be kept in remission wi:tbout treatment. · 

Not later than 180 days prior to the temiination of paroh~, the professionals treating the · 
prisoner or parolee are required· to Submit a Written eval:Uation to the distTict attorney in 
the county of treatment or commitment. The district attorney reviews the e>ial~on and 
files a Penal Code section 2970 petition in the superior c9urt_ for continued inyoluntary 

_ treatment for one year and the court cond~ts a civil hearing on the matter. 

For that test· claim, the following activities were determined to )Je reimbursable: 

7 Penal Code section 2970. 
8 Penal Code sections 2970 and 2972, subdivision (a); 
9 Penal Code section 2968. 
10 Mentally Disordered Offenders' Extended Commitment Proceedings, Test Claim 
number 98-TC-09. · 
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1. review the state's written evaluation and supporting affidavits indicating 
that the offender's severe mental disorder is nof in remission or cannot be 
kept in remission without continued treatment (Pen. Code,§ 2970); 

2. prepare and file petitions with the superior court for the continued 
involuntary treatment c:ifthe offender (Pen. Code, § 2970); 

3. represent the state and the indigent offender in civil hearings on the 
petition and aqy subsequent petitions or hearings regarding recornmitment 
(Pen. Code, § § 2972, 2972.1 ); 

4. retain necessary experts, investigators, and professionals to prepare for 
the civil trial and any subsequent petitions for recommitment; 

5. travel to and-from state hospitals where detailed medical records and case 
files are maintained; and 

6. provide transportation and custody of each potential mentally disordered 
offender before, during, and after the civil proceedings by the County 
Sheriff's Department. 

Prisoner- or Parolee-Initiated Court Hearings {Pen. Code, € 2960, subdivision (d/i & 
Pen. Code § 29667 · 

Prisoner- or parolee-initiated court hearings under the Mentally Disordered Offender law, 
established by Statutes 1985, chapter 1419, are the subject of this test claim. Codified 
originally in Penal Code section 2960, subdivision (d), the provisions for these court 
hearings are currently setforth in Perutl Code section 2966. Such hearings are i.riitiated by 
a prisoner or parolee who wishes to contest a finding, made at-the tir)ie of parole or upon 
termination of parole, that he or she meets the meJ:!.tally disordered offender criteria. 
Section 2960, subdivision (d), as it was originally enacted, provided that: 

. . . 

• A prisoner or parolee may request a hearing befor,e the Board of Prl~on Terins, 
and the Board shall conduct a hearing if so requested, for the purpose of the 
prisoner pmving that he cir she does not meet _the mentally disordered offender 
criteria.· 

• At the hearing the burden of proof shall be on the person cir agency who certified 
the prisoner or parolee as meeting the mentally disordered offender criteria. 

• Ifthe prisoner or parolee, or any person appearing on his orl~er behalf at the · 
hearing requests it, the Board of Prison Terms shall appoint two independent 
prcifessionals for further evaliiation. · · · 

• The prisoner or parolee shall be infom1ed at the Board of Prison Terms hearing of 
his or her right to file a petition in the superior court for a trial on whether he or 
she meets the mentally disordered offender criteria. "The Board of Prison Terms 
shall provide a prisoner or parolee who requests a trial a petitio~ form and .. 
instructions for filing the petition. 

• A prisoner or parolee who disagrees with the determination oftheBciard of.Prison 
Terms that he or she meets the mentally disordered offender criteria may file a. 
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petition.for a hearing in the superior court of the county in which he or she is 
incarcerated or is being treated. . · 

• The court shall conduct a bearing on the petition within sixty calendar days after 
the petitlon is filed, unless either: 1) time is waived by the petitioner or his 
counsel; or 2) good cause is shown to delay the hearing. 

• The order of the Board of Prison Terms shall be in effect until the completion of 
the court proceedings. 

• The court shall advise the petitioner of his or her right to be represented by an 
attorney and of the right to a jury.trial. 

• The attorney for the petitioner shall be given a copy of the petition, and any 
supporting documents. 

·•. The hearing sb.aii be a civil hearing; however, in order to reduce costs, the rules of 
criminal discovery, as well as civil discovery, shall be applicable. 

. . 
• The standard of proof shall be beyond a reasonable doubt, and if the trial is by 

jury, the jury shall .be 1manimous in .its verdict.· The trial shall be by jury unless 
waived PY both the petitioner and the district attorney. -

• ·The hearing procedures are applicable tci a continuation of a parole pursuant to 
Penal Code section 3001, which provides for discharge from paro1e uriless the 

. Depertm~t of Corrections recommendS to the Board of Prison Terms that the 
person be retained on parole, and the Board, for good cause, determines that the 
person Will be retained. 

These basic proYisi.oris· were subsequently modified aS follows:. 

1. Statutes 1986, Chapter 858, Section 4 CSB 1845)-This statute renumbered the 
existing provisions of sectipn 2960, aild in so doing created section 2966.-

2. Statutes 1987, Chapter.687, Section 8.CSB 425) ~This statute modified the. 
- provisions to specify the ti.me frame for.examin'ing the person's mental state. 

3. Statutes 1988,.Chapter 658. Section I CSB 538)-This statute clarified the 
scope of the Penal Code' section 2966 hearing. 

4. StaiutesJ989, Chapter 228, Section 2 CSB 1625)-This statute enacted an· 
additional requirei;n~t !or fii:J.ding a severe mental disorder, i.e., that. the prisoner 
or parolee.represents a substantial danger of physical harm to others, as a te.sult of 
People v. Gibson (1988) 204 Cal.App.3d 1425. The Gibson-court fotmd th.8.tthe 
mentiilly disordered offender leg;'slati.on violated the equal protection. cla'Lise of the 
Utiited States and Californl.a Cons\ifutioris by not requiring current proof of 
dangoroUsD.ess as reqillred of other adult persoru involuntarily comn:tltted for 
mental health treatment. - · · · 

5. Statutes 1994, Chapter 706, Section 1 CSB 1918) -This statute modified Penal 
Code section 2966 regarding admissible evidence, and to provide that,. if the court 
reverses the Board's decision, the court shall stf!.Y execution of decision for five 
working days to allow for orderly release of the prisoner. 
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Claimant's Position 

The County of San Bernardino eontends that the test claim statutes constitute a 
reimbursable state-mandated local program within the meaning of article XIII B, section 
6 of the California Constitution and Government Code section 17514. 

The County is seeking reimbursement for. the following activities: 

• District Attorney services to represent the people, and Public Defender services to 
represent mdigent petitioners, both of which are specialized to deal with complex 
psychiatric issues, including travel time for these personnel. · 

• Forensic e>..1Jert witness and investigator services. 

• Sheriff's department services for transporting inmates between prison or the state 
hospital and court house, care and custody associated with confinement awaiting, 
during and after the court proceeding. 

Claimant filed comments in response to Department of Finance, rejecting the 
Department's assertions that costs to implement the test claim legislation are related to -
enforcement of a changed penalty for a crime, and the~efore must be denied under 
Government Code section 17556, subdivision (g). This is addressed in Issue.3 of the · 
following analysis. · 

Claimant. filed an amendment to the test clii.im to include the ~riginal legislation (Stats. 
1985, ch. 1419) which. established the provisions allowing the prisoner or par()lee to 
initiate a hearing contesting a finding that he or she meets the mentally disordered . 
offender criteria · 

In response tq the subsequent draft staff anEi.lysis that was issued, claimant commented 
that the analysis "did not acknowledge in the conclusion, nor discuss within the document 
body, the fact that both [district attorney' and public defender] services are specialized to 
deal with complex psychiatric issues." Claimant further asseited: 

:tvIDO commitment trials pursuant to Penal Code· §1966; address the 
diagnosis of a mental disorder, its remission status, and an assessment of 
risk stemming from the diagnosed mental disorder .. Thes~_are precisely the 
issues _add!essed in :tvIDO commitment trials pursUaiit to Penal Code §2970 
and 2972, for which the above referenced 'activities' have been found to be 
reimbursable. :tvIDO adjudications, whether pursuant to 2966 or 2970/2972, 
are by definition, expert driven. Representation without the assistan~e of 
expert witriess::;s would constitUte ineffective assistance of counsel. 

Claimant then asserted that the terni 'activities' as referenced regarrung district 
attorney and public defender services "is a broader term and encompasses -more 
than the District Attorney 'services' and Public Defender 'services·' as listed in the 
conclilsion of the draft staff analysis." As a result,. claimant stated it is "interpreting 
the 'Activities' as referenced above to include expert witnesses, investigators, and 
sheriff's department and custodial services, based on Footnote 25" of the draft staff 
analysis. These comments are addressed in Issue 1 of the following analysis. 
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Positi~n of Department of Corrections 

The Department of Corrections filed comments on August 3, 2001, citing additional 
worlcload and subpoenas for mental health professionals at the Department resulting from 
mentally disordered offender evaluations. Hearings are particularly increasing in 
San Bernardino County as a result of mentally disordered offenders being placed in . 
Patton State Ho,spital, which i~ located within that county. The Departme:nt stated that it 
had received approXimately 20 such subpoenas in the last year, and "[i]t is 'evident that 
county resources are .impacted by .the n,ecessity of conducting these hearings as ·well." 
The comments further noted that "[t)he Department of Mental Health has indicated that 
increasing numbers of [mentally disordered offender] cases will be placed at [Patton State 
Hospital], at least over the next year or so." 

The Department stated that it "appears the County's claim fot r~imbursement does have 
merit." · · 

Position of Department of Finance 

The Departmet).t of Financ~ filed comme~ts on August 9, 2001, stating that the test claim 
legislation should not be considered a reimbursable mandate because .. "the costs claimed 
for reimbursement are related to enforcement of a changed penalty for a crime or 
infraction, as specified in Government Code section l 7556(g)." 

·The basis for the Department's argument is that when a petitiom:r is requesting a hearing 
to contest a conditi.on of parole, in effect he or she is petitioning to chang~ the· penalty fqr 
a crime. The county.is responsible to provide a sentencing hearing, which deterinines the 
penalty for a crime. In this case, the hearing requested by the inmate is a "continUa.tion of 
the pre-incarceration hearing that is the responsibility of the county." Therefore the costs 
should not be reimbursable under article XIII B, section 6 of the California Constitution. 

COMMISSION FrNDINGS 
The courts have found that article XIII. B, section 6 of the Califo~a Constitl:tl:i.on 11 

recognizes the state constitutioneil restrictions on the powers oflocal g6ve!m?ent to tax 
and spend. 12 ''Its purpose is to preclude the state from shifting financial responsibility for 
carrying o:ut goverrim.elita,lfurictions to local agencies, Which are 'ill equipped' .to"assume 
increased financial responsibilities because ofthe trocing and spending liinitations that 

i 1 Article XIII B, section 6, subclivisicin {a), (as amended by Proposition lA in November 
2004) provides: "Whenever the Legislature or Einy stii.te agency mandates a hew program 
or higher level of serVi.ce on any local goyemment, the State shall. provide .a subvention of 
funds to reimburse that focal government for the costs of the program or increased level 
of service, except that the Legislaturemay;b1~t need not, provide a subventii:in of funds 
for the following mandates: (1) Lc;igislative 1I1?Ddates requestec! by the locaj agen,cy. 
affected/ (2) L~gislation.defining a·new crime or changing an eX:isting definition of a 
crime. (3) Legi!!lative mandates enacted priorto January 1, 197S, or e){ecutive orqers or 
regulations initially implementing legislation enacted prior to January 1, 197 5." 
12 Department of Finance v. Coinmission on State Mandates (Kern High School Dist.)_ 

.(2003) 30 Cal.4th. 727, 735. . 

112 



articles XIII A and XIII B impose." 13 A test claim statute or executive order may impose 
a reimbursable state-mandated pro gram if it orders or commands a local agency or school 
district to engage in an activity or task. 14 In addition, the required activity or task must be 
new, constituting a "new program," or it must create a ''higher level of service" over the 
previously required level of service. 15 

The courtS have defined a "program'; subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function ofproviding public 
services, or a law that imposes unique requirements on local agencies -or school districts 
to implement a state policy, but does not apply generally to all residents and entities in 
the state."16 To determine if the program is new or imposes a higher level of service, the 
test claim legislation must be compared with the legal requirements in effect ~ediately 
before the enactment of the test claim legislation.17 A "higher level of service" occurs 
when the new "requirements were intended to provide an enhanced service to the 
public."18 

· 

Finally, the newly required activity or increased level of service must i.JJ?.pose costs 
mandated by the state.19 . · · 

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence Of state-mandated programs '-0thin the meaning of article XIll B, section 6?0 

In making its decisions, the Commission must strictly construe article XIII ~, section 6 
and not apply it as an "equitable remedy to cure the perceived unfairness resulting from . 
political decisions on funding prforities."21 

. . . 

e 13 County of San Diego v. State of.California (1997) 15 Cal.4th 68, 81. 
14.Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 1~5, 
174. . 
15 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 878 (San Diego Unified Schoo/Dist.); Lucia Mar Unified School District v. Ho:riig 
(1988) 44 Cal3d 830, 835c836 (Lucia Mar). 
16 San Diego Unified School Dist., _supra, 3 3 Cal.4th 859, 87 4; (reil.ffirming the test set 
out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lutia Mar~ 
supra, 44 Cal.3d 830, 835.). 
17 San Diego Unified School Di;t., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. . . .. 
18 San Diego .Unified School Dist., supra, 33 Cal.4th 859, 878. 
19 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) g4·ca1·.App.4th 1265, 1284 (County of 
Sonoma); Government Code sections 17514 and 175?6. 
20 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551, 17552. 
21 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State 
of California (1996) 45 Cal.App.4th 1802, 1817. 
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This test claim presents the following issues: 

• is the test claim legislation subject to article XIn B; section'6 of the California 
Constitution? 

• _ Does the test clail:n legislation impose a ''new program" or "higher level of 
service" on lcical agencies within the meaning of article XIII B, section 6 of the 
California-Collstitution? - · 

• Does the. test claim legislation impose "costs mandated by the state" within the 
meaning of article XIII B, se~tion 6 and Government Code section 17514? 

Is the te8t claim legislation subject to article XIII B, section 6 of the 
California Constitution'? · · 

Issue 1: 

In order for a test cl.aim statute to impose a reiin.bursable state mandated program under 
article XIII B, section 6, the statutory language must mandate an activity or task upon 
local governmental agencies. If the Statutory language does not niandate or require local 
agencies to perform a task, then article XIII B, section 6, is not triggered. 

Here, claimant 1s seeking reimbursement for services of the district attorri.ey to represent 
the people, services of the public defender to represent indigent prisoners or parolees, 
forensic expert Witness and investigative services, and shl'riff' s department serVic~s for 
transportatic;>n and custodial matters. The Penal Code provides that, when 'a prisoner or 
parolee initiates. a court hearing under the mental£ disordered offender program, the _ 
"court shall conduct a hearing on the petition ... ,' the "col,lrt shall advise the petitfoner 
of his or her right to be.represented by an attorney and of the right t~ a jury trial'.zi and 

·"the trial shall be by jury unless waived by both the person and the district attomey.'124 

Thus, once the prisonei or parolee petitions the court'for a Penal Code section 2966 
hearing, the court shall conduct it The test claim legislation reqcil'.es the district attorney 
to represent the people in any such .hearing. Becaus'e the statute also gives the prisoner or 
parolee "the right to be represented by an attorney," the public defender is required to -
represent the prisone~ or parolee when he or she is indigent Therefore, the Commission 
finds that activities of the district attorney, representjng the peopl~, and public defender, 
representing indigent offenders, are mandated by the test claim legislation. 

Claimant asserts that, based on the statements ui foo1note number 25 of the draft staff 
analysis, it is more broadly interpretirig the' acJ;ivities' of the district attorney and public 
defender·to include ex.pert witi:iesses, investigafors, ~sheriff's department 
transportation and custodial services. In the draft staff analysis, the text of footnote 
number 25 read: · · 

The Commission can consider claimant's request for reimbursement for -
expert witnesses, investigators, and sberiff's depiu'i:ment transportation and 
custodial services at the parameters and guidelines stage to determine 

22 Penal Code section 2966., subdivision (b). 

·23 Ibid. 
24 Ibid. 
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whether these services are needed as a reasonable method of complying with 
the mandate pilr8uant to California Code of Regu1ations, title 2, section 
1183.l, subdivision (a)(4). 

California Code of Regulations, title 2, sectioi:i 1183.l states that parameters and 
guidelines shall describe the claimable reimbursable costs and include a "description of 
the specific' costs and types of costs that are reimbursable, ... and a description of the 
most reasonable methods of complymg With the mandate." Section 1183 .1, 
subdivision (a)( 4), defines "the most reasonable methods of complying with the mandate" 
as "those methods not specified in statute or executive order that are necessary to carry 
out the mandated program." Governnient Code ·section 17557 requires successful test 
claimari.tS to submit proposed parameters and guidelines within 3 0 days of adoption of a 
statement of decision on a test claim. 

Al1:J?-ough ihe expert witness, investigator,' and sheriff's department transiiortation and 
custcidiiµ services may in fact be reasonably necessary to comply with the mandate, the 
plain meaning of the test claim statute is limited tci the district attorney and public 
defender services. The statute does not include expert witriesses, investigators, or 
sheriff's department services. TI1erefore, these activities can only be considered for 
reimbursement, when claimant proposes them, at the parameters and guidelines stage. 

The"teSt claim legi.slatlori'niu:st also constitute a "program" in order to be subject to article 
XIIl B, section 6 of the California Co.ristitution. The Commission finds representation by 
the: district attorney and public defender at the subject hearings does constitute a program 
for the reasons stated below. · -·· 
Th~ relevant' tests regarding whether test claim legislation constitiites a "program" within 
the meaning of article XIIl B, section 6 are set faith in case law. The Cil..lifomia Supreme 
Court, iri the case of County ofLosingeles v. State of California (1987)43 Cal,3d 46, 
defuied the Word ''program" within the meaning.of article XIII B, seCtion 6 ·as a program -
that carries out the governmental function of providing a service to the public, or laws 
which, to implement a state policy' impose unique tequi'Tements on local governments 
and do not apply generally to all residents and entities in the stlite.25 

· · 

Here, .the district. attorney represents the people at the subject hearings, and the public 
defender represents tlie prisoner or parolee. -Such representation is a peculiarly 
governmental function administered by a local agency - the county district attorney's 

. office and the county public defender's office - as a service to the public. Moreover, the 
test claim legislation imposes unique requirements upon counties that do not apply · 
generally to all residents and entities inthe state. 

Accordingly, the Commission finds that the test claim legislation mandates an activity or 
task upon local agencies and coniltitutes .a "program!' Therefore, the test claim)egi.slation 
is subject to article XIII B, section 6 ofthe California Constitution~ -

25 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). 
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Issue 2: · Does the test claim legislation i~pose a "new program or'higher level 
of service" on local agencies within the meaning of article XIII B, 
section 6 of the California Constitution? 

The courts have held that legislation imposes a "new program" or "higher level of 
service" when: a) the requirements are new in comparison with the preexisting scheme; 
and b) the requirements were intended to provide an enhanced service to the public.26 To 
make thi.s determination,.the test claim legislation must initially be compared with the 
legal requirements in effect immediately prior to its enactment.27 

. . 

' The test claim statutes require counties to provide district attorney and public defender 
services - for indigent persons - wheri a prisoner or parolee requests a court hearing to 
contest a finding that he or she meets the mentally disordered offender criteria. The law 
in effect immediately prior to the test claim statutes allowed for.commitment ofilunates 
or parolees to a state hospital .under the Welfare and InSti:tution.S Code, but did not r~quire 
any of the activities or procedures set forth in the test claim legislation. Therefore, the 
Commission finds that the requirements of the test claim legislation are new in 
comparison with ~e preexisting scheme, 

The Commission furthedinds that the requirements in the test claim legislation were 
intende.d to provide an enhanced service to the public by protectip.g the public from 
severci'ly mentally dis.ordered persons while ~g ~ fair heanng for the p:ri.Boner or 
parolee. 

' ' 
Issue 3: Does the test claim legislation impose "costs mandated by the state" 

within the mcanfug of article XIIl B, section 6 and Government Code 
section 17514? 

For the mandated activities to impose a reimbursable, state-mandated program µndel! 
article XIIl B,.section·6, two additional elements must be satisfied.. First, the activities 
mllst impose costs mandated by the state pursuant to· Government Code section 17514. 
Second; the statutory exceptions to reimbursement listed in Government Code section_. 
17556 cannot apply. 

Government Code section 17514 defines "costs mandated by the state" as any increased 
c6st a local agency is ·required. to incur as a result :of a statute that m~dates a new 
program or highei; level of service. The test claim alleged costs o.f $110,000 for a district 
attorney, $130,000 for a public defender, and. $50,000 for sheriff's office·services for a 
complete :fiscal year of 2000/2001. Thus, there is evidence in the record,. signed under 
penalty of perjury, that there are increased 'costs as a result of the test claim legislation.· 

Government Code section 17556 lists sev~ral ex~eptions which preclude the Commission 
from finding costs mandRted by the state. For the reasons stated below, the Commission 
finds tliat n6ne of the exceptions apply· to deny this test claim, 

26 San Diego Unified School Dist. v. CommissiolJ on State Mandates, supra, 33 Cal.4th 
859, 878; Lucia Mar, supra, 44 Cal.3d 830, 835. 

27 Ibid. 
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Government Code section 17556, subdivision (b), requires the Commission to deny the 
test claim: where the test claim statute "affirmed for the state a mandate that had been 
declared existing law or regulation by action of the courts." In People v. Gibson (1988) 
204 Cal.App.3d 1425, the court found that the test claim legislation violated the equal 
protection clause of the United States and California Constitutions by not requiring 
current proof of dangerousness as required of either adult persons involuntarily committed 
for mental health treatrnent.28 ·rn response to. Gibson, Penal Code section 2966,­
subdivision (c), was modified to add another condition that must be met in order to 
continue.involuntary mental health treatment. 29 The condltion is whether, by reason of 
bis or her severe mental disorder~ the prisoner or parolee represents a substantial clanger 
of physical harm to others.. · · · 

Although this new provision ell.1Jands the scope of the Penal Code section 2966 hearing 
by requiring proof of an addltional element, i.e., current proof of dangerousness, the. 
Commission finds that the first test claim statute actually created the mandate for district 
attorney and public defender services. This additional element cannot feasibly be 
considered a separate, mandated activity, but instead is "part and parcel" to the original 
manda;ted hearing activities.30 Therefore, Goverriment Code section 17556, subdivision 
(b), is mapplicable to deny the test claim. 

Government Code section 17556, subdivision (c), requires the Commission to deny .the 
test claim where the test claim statute "imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal government, unless 
the statute ... mandates costs that exceed the mandate in 'that federal law or regulation." 

Here, the hearin,g can reslllt in involuntary comniitin.eilt and treatment of the prisoner or 
parolee beyond the parole termination date. Although the Mentally Disordered .Offender 
legislation is located in the Penal Code, the California Appellate Court has held that the 
statutory scheme is civil rather than penal.31 The U.S. Supreme Court has repeatedly 
found that civil commitment for any purpose constitutes a significant deprivation of 

·liberty that requires due process protection,32 and some courts have deterfu.i.ned that the 
assistance of counsel under those circumstances is required to meet federal due process 
standards.33 Moreover, California courts recognize that legal services for indigent 

28 Gibson, supra, 204 Cal.App.3d 1425, 1437. _ 
29 Statutes1989, chapter 228; Senate Bill i625 (as amended April 27, 1989), Senate 
Committee on Judiciary Analxsis (1989-90 Regular Session), May 2, 198_9, pages 1-2. 
3° Cf. San Diego Unified School Dist. v. Commission on State Ji.1andates, supra, 33 
Cal.4th 859, 881-882. 
31 People v. Robinson (1998) 63 Cal.App.4th 348, 352 (Robinson); People v. Superior 
Court (Myers) (1996) 50 Cal.App.4th 826 (Ji1yers). 
32 Addington v. Texas (1979) 441U.S.418. 
33 Heryford v. Parker (I 0111 Cir. 1968) 396 F.2d 393, where the court held that a civil 
proceeding resulting in involuntary treatment commands observance of the constitutionfil 
safeguards of due process, includlng the right to counsel. 
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persons.at public exj:iense ai;-e mandated in civil proceedi.rigs relating to mental health 
matters where restJ:amt of liberty is possible.34 • · 

Thus, the question is whether public defender services for indigent prisoners or parolees. 
· results in costs niandated by the federal government - in the form of constitutional 
rights to counsel under the Sixth Amendment and rights to due process ulider the 
Fourteenth Amendment. The Coi:nmission finds the public defender services do not 
result in costs mandated by the federai government for.the reaso)lS stated below. 

The California Supreme Court in San Diego Unified School Dist. 35 a.dOiessed the issue df 
costs mandated by the federal government hi the context" of school expulsion due process 
hearings. There, the relevant test claim statute compelled suspension and mandated a 
recommendation of expulsion for certairi offenses, which th.en triggered a mandatory 
expulsion hearing, 36 It was not disputed that the resulting expulsion heariiig was 
reqwed to ·"comply with basic federal due process requirements, such as notice of 
Charges, a right to representation by counsel, an explanation of the evidence supporting 
the charges, and an opportunity to call and cross-examine witnesses and to present 
evidence."37 . · . · · · . . 

The court stated that in the absence of the mandatory provision, a school district ~uld 
not automatically· incur .the due process µearing costs that are mandated under federal 
law.38 Further, the mandatory expulsion provision did not implement a federal law or 
regulation, sillce the.federal law did not at the time mandate an expulsion · 
recoinmendati.on or expulsion for the cited offenses.3•9 Even the provisions setting forth 
expulsion hearingprocedtl.res did not in themselves require the school district to fucur 
any costs, smce neither thos~ provisions nor federal law required that aily fuch expulsion 
recommendation be made in the first place.40 The court cdneluded: 

. . . . . . . . . 

. Because it is state law [the mandatory expulsion provision], and not.federal 
due process law,"thatrequii-es the District to take steps that in tum require it 
to incur hearing costs, it follows ... that we cannot characterize any of the 
hearing costs incurred by the District, triggered by the mandatory [state]. 
provision ... , as constituting-a federal mandate (and hence being 
nonreimbursable). We conclude that under the statutes existing at the time 
of the test claim in this case .. ., all such hearing costs-those designed to 
satisfy the minimum requirements of federf\l due process, and those that 
may exceed those requirements-are, with respect to the mandatory 

. ,· . . 

34 PhiIIips v. S~ely (1974) 43 CaJ.App.3d 104, 113; Waltz v. Zumwalt (1985) 167 
Cal.App.3d .835, 838. 
35 San Diego Unified School Dist., supra, 33 Cal.4th 859. 
36 San Diego Uri.if;.ed School Dist., supra, 33 Cal.4th 859~ 879 . 

. 37 Ibid 
38 Id at 880. 
39 Id at 881. 
40 Ibid 
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expulsion provision ... , state mandated costs, fully.reimbursable by the 
state. (Emphasis in original.)41 

· 

Like the test claim legislation in the San Diego Unified School Dist. case, there is·no pre­
exiB'tlng federal statutory scheme requiring the states to implement civil commitment . 
proceedings for mentally disordered offenders. Rather, the civil proceedings set forth in 
the test clain:i statute constitute a new state program, and counties would not otherwise be 
compelled to provide defense services to indigent persons wishing to contest involuntary 
treatment or commitme:i;it if the new program had not first been created by the state .. 
Therefore, Government Code section 17556, subdivision (c), is inapplicable to deny the 
test claim. 

Government Code section 17556, subdivision (e), requires the·Commission to deny the, 
test claim ifthe "statute ... or an appropriation in the Budget Act or other bill provides 
for offsetting savings to local agencies ... that result in no net costs to the local agencies 
... , or includes additional revenue that was specifically intended to fund the costs of the 
state mandate in an amount sufficient to fund the cost of the state mandate." Welfare and 
Institutions Code section 4117 allows reimbursement to local agencies for certain mental 
health trials or hearings involving inmates ·of state mental hospitals. Section 4117 · 
specifically allows for reimbursement of costs incurred by counties for hearings 
conducted as a result of district attorney-initiated petitions· to continue involuntary 
treatment as a continuation of parole, pursu~t to Penal Code section 2972. 

Neither section 4117, nor any other statutory or Budget Act provisions, }lrovide for 
reimbursement for costs incurred by counties for hearings conducted pursuant to Penal . 
Code section 2966. Therefore, Government Code section 17556, subdivision (e), is 
inapplicable to deny the test claim. 

Government Code section 17556, subdivision (g), requires the Commission to deny the 
test.claiD:i. if the "statute created a new crime or infraction, eliminated a crime or · 
infraction, or changed the penalty for a crime or infraction, but orily for that portion of the 
m:atute relating directly to the enforcement of the cnme or infraction." The Department 
of Finance, in its comments of August 9, 2001, asserted that the test claim legislation 
should not be considered a reimbursable mandate because "the costs claimed for · 
reimbursement are related. to enforcement of a changed penalty for a crime or infraction, 
as specified in Government Code section 17556 (g)." · 

However, as noted above, the test claim statute itself identifies the subject hearings as 
"civil hearings,"42 and California courts have reaffirmed that the Mentally Disordered 
Offender legislation is civil rather than penal.43 In the Robinson case, the Second District 
Court of Appeal overruled its previous determination that the Mentally Disordered 
Offender law was penal in nature. Citing an earlier case, it stated that the Mentally · 
Disordered Offender scheme is "concerned with two objectives, neither of which is 

41 Id. a.t 881-882. 
42 Penal Code section 2966, subdivision (b). 
43 People v. Robi~on, supra, 63 Cal.App.4th 348; People v. Superior Court (Myers) 
(1996) 50 Cal.App.4th 826. . · · 
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penal: protection of the public, and providing mental heath treatment for certain 
. offenders who are dangerous and sufferin.g from severe mental illnesses."44 Based on the 
case law interpreting the Mentally Disordered Offender law, Government Code section 
17556, subdivision (g), is inapplicable to deny the test claim. 

CONCLUSION 

Based on the foregoing, the Commission finds that Penal Code section 2966 imposes a 
reimbursable state-mandated program on local agencies within the meaning.of article 
XIII B, section 6 of the California Constitution and Government Code section 17514 for 
the following·activities resttlting from such hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees . 

. 44 People v. Robinson, supra, 63 Cal.App.4tl' 348, 352. 

120 



DRAFT. PARAMETERS AND GUIDELINES 

Penal Code Section 2966 
. l 

Statutes 1985, Chapter 1419 
Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988~ Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 

~oun.ty of San Bernardino, Claimant 

I. SUMMARY OF THE MANDATE 

On July 28, 2006, the Commission on State Mandates (C01;nm.issi0Ii) adopted a Statement of 
Decision :finding that the test claim legislation imposes a reimbursable state-mandated program 
on local agencies within the meaning of article XIII B., section 6 of the California Constitution 
and Government Code section 17514 to perform the following activities resulting from Penal 
Co.de section 2966 hearings: 

• district ~9.J:ll.ey services 'to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

II. ELIGIBLE CLAIM.ANTS 

Any city, county, and city and col.inty that incili:s increased. costs as a result offhis reimbursable 
state-mandated: pro gram is eligible to claim reim.bilrsement of those costs; 

ID. PERIOD OF REIMBURSEMENT 

. Government Code section 17557, subdivision (c), states that a test claini shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The 
County of San Bernardino filed the test claim on July 5, 2001, establishing eligibility for fiscal 
year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are 
reimbursable on or after July 1, 2000. 

Actual cdsts for one fiscal year shall be included in each cliii.m. Estimated costs of the 
subsequent year may be included on the same-claim, if applicable. Pursuant to Government 
Code section 17561, subdivision (d)(l)(A), all claims for reimbursement of initial fiscal year 
costs shall be submitted to t)le State Controller within 120 days of the issuance date for the 
claiming instructions. · 

1 The test claim was amended on March 2, 2006 to add this.statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that were in 
effect on the date of the filing of the original test claim. 
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If the total costs for a given fiscal year do not exceed $1,000, .no reimbursement Shall be allowed 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred io implement the mandated activities. 
Actual costs must be traeeii.ble end 'supported by sou,rce docmnents that show the validity of such . 
costs, when they were incurred., and their relationship to the reimbursable activities. A source 
document is a document created at or near thf) same time the actual cost was incurred for the 
event or activity in question. Source documents .may include, but are not limited to, employee 
time records or time logs, sign-in sheets, jnvoices, and receipts. 

Evidence corroborating the somce doi::uments may include, but is 112t l.iniited to, worksheets, cost 
allocation reports (system generated), purchase orders, contracts, agbndas, and declarations. 
Declarations must.include a certification or declaration stilting, "I certify (or declare) under 
penalty of perjury under ~ laws of the State of California that the foregoing is true and correct," 
and must further comply with the requirements of Code of Civil Proc~ure s~ction2Dl5,_S. 

· Evidence corrol;>orating the source docuni~ts may include data relevant to the reimbursable 
activities otherwise in compliance with lociil, s:tate, and federal government requirements. 
Howevero corroboratin~ ~oeuments cannot be sUpstituted for soµr<::e documents. 

The Clai.mJmt is only allowed to claim and be reimbursed for increased costs .for reimbursable 
activities 'identified below. ID.creased cost is limited to the cost of en activity that the claimant is 
required to.incur as a result of the mandate. 

For each eligible clamiant, the following activities resulting from Penal. Code seC:fion 2966 e 
bearings are reimbursable: . . 

• District attorney services to represent the people. 

• Public defender services to represent indigeJ7t prisoners or parolees. 

V. CLAIM PREPARATION A.ND SUBMISSION . 

Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV; Reimbursa~le Activities,' of this docunient. Ee.ch claimed reimbursable cost must 
be supported by so1irce doeumentation as desctj:bed in Section IV. Additionally,. each 
reimbmsement cl.aim,ni.~ be filed in a timely manner. · · · 

A. Direct Cost'R.enorting 

Direct costs are tllOSf: costs incurred specifically for the reimbursabl~ activities. The following 
direct costs are eligible for reimbursement ' . 

1. Salaries and Benefits 

Report each etD.pioyee implementing the :reimbursable activities by ~e, jqb · 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours · 
devoted to each reimbursable activity performed. 
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_ 2. Materials and Supplies 

Report the cost of materials and silpplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purcruises shall be claimed at the actual price, 
after deducting discounts, rebates,_ arid allowances received by the claimant Supplies 
that are withdrawn from inventory sh~ be charged on an appropriate and recognized 
method of costing, consistently applied. · -

3. Contracted SerVices 

Report the name of the contractor and services performed to implement the reimbursable 
activities. If the contractor_.bills for time imd materials, report the number of:jiours spent 
on ~e-activities and all costs charged. Iftbe· contract is a fixed price, report the services 
that were perforii:J.ed during the period covered by the reimbursement claim: If the 
_contract services are also ii.sed for putj:>Oil~s other thaii the reimbursable activities, only 
the pro-rata pot1-i-on of the services med to implement the reimbursable activities can be 
claimed. Submit contract consultant and attorney invoices with the claim and a 

: description of the. contractscope of services . 
• ' ' • j • 

4. Fixed Assets and Equipment 

Report the 'pm~has~ Price paid fo~ ~ed assets and equipment{including computers) 
·necessary to iri:i.pleiµent the reiinbursable activities. The purchase price inCludes taxes, 

' rleliv~ coStS, and installation qosts. 'If the fixed asset or eqUipmen.t is lilsci used for 
p:Uq>oses othe.J:.ili:en the reimbursable activities; only the pto-rata portion of the purchase 
price used to ifuplement the reimbursable activities can be claimed. . 

5. Travel -

·Report the ~e of the employee traveling for the purpose ofthe reimbursable actiVities. 
- hiClwie the--Q,atE; _ofthi.vel, destination point, the specific reimbursable'activity requiring 
tra".~l, and relateq _trav.ei exi)enses :reirilbursed to.the ymployee in com.PM!mc_e V\'itli the 
rules .c,>f the )ocaljurisdiction. Report employee travel time according to the rules of cost 
elenientA.1, Salaries and Benefits, for.each applicable reii:nbursabie.activity. - --. . .. ' 

B. Indirect Cost Rates . •-

-Indirect costs are com .that ·are incurred.for a cm:µ.mon orjointpmpose, benefiting more than one-­
progr~-and are 'not dfr~ct1y assigna~ie-to. ~-pa,Iticular department or progriu:n withoUt effort:S '' 
disproportionate to t4e refult 'achieve_d. Indirect costs may include both.(1) overhead costS efthe' 
unit perfomiing the mandate; and (2) the costs of the central governll1ent services distributed to · 
'the other departments based on a systematic and ratio~ basis through.a cost allocation plan. 

Compensation for indirect costs is eiigibl~ f:;; ;~hnbur~ement utili;ing the procedure provided in -
the Office ofManagemeiltahd BUdget (OMB)'Circulai A-87. Claimiuits l;J.ave t1i6 option of· 
using 10% of direct labor /exchidirig fringe benefits, or preparing' an bi:diiect_ ·co9t_ R,a~ :Proposal 
(IC:RP) if.the indirect cost rate claiined eXceedS 10%: · · - _ - .- -~ _-

If the cla.iinilrit chooses to prepare an ICRP, hath the direct costs (as defined and described in 
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 
expenditures and unallowable ccists (as defined and described in Olv.IB Cii-cular A~87 . 
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Attachments A and B). However, unallowable costs muSt be included in the direct costs if they 
represent activities to which indirect costs are properly allocable. '. · · · 

The dislrlbtiti.011 base may be (1) total direct costs (excluding capital expenditures end other 
distortingiteinB, such as pas~-through funds, major subcontracts, etc.), (2} direct salaries l:!D.d 
wages, or' (3) another base which results in en equitable distributi~n. . . 

In caiculating en ICRP, the claimant shall have the choice of.one of the. following 
m~~~: . . . 

- 1. The allocation of allowable indirect costs (as defined and describe.din OMB Circular 
A-87 Attachments A 8Jld B) shall be accomplished by (1) classifying a department's 
total costs for 1fl:e base period as either direct or indirect, end (2) dividing the total 
allowable indirec~ costs:(net of.applipal:>le credits) by an equitable di.stribution base. 
The resillt of'thls proces~ is an indirect cost·rate which is usegto distribute indirect· 
costs to mandat~s. The rate should be.expressed as a percentage which the total. 
amount Eillowable indirect costs bea:rs .to the base selected.; or.· 

2. · The allocation of allowable indirect c~sts (as defined and described in OMB Circular 
A-87 AttaCbrnents A and B)° shall be accomplished by (l)·separating a department 
into groups, such as divisions or sections, and, then classifying the division's or 
section's.total costs fat the base period as either direct or- fudii~6~ 8nd (2) dividing 
the total allowable indirect costs (riet of applicabie credits)by' an equit11.l:ile 
distribution b.ase. The.result of this process is an indirect cost-rate· that is used.to 
distribute indirect cpsts te mandates. The raie should' be'.express~d ~ a percentage 
which the total amount allowable ·indirect cosis-bears to the base selected. 

VI. RECORD RETENTION · 
-·-· 

Purs~t to Goyemnient Code.section i'7558:5, subdivision (a), a reimbilrs~.~tclaimfor actual 
costs fi1ed by :a local, agency or sChool district pursuant to this chii.pter2 is subject to the initiation 
of an audit by the Controller no wer than ihtee years after the date that the actual>Teimbi.irsement 
claim is filed or J,ast amended; whichever is later. However, ifn.9 funds ar~: a.pJircipriated or no . 
payment is made to a claimant for the program for the ·fiscal year for which the cleiril is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial paym6nt 
of the claim.· In any case, an audit shall .be completed not later than two years. a:fteI ~e date that 
the audit is commenced. All document& used to support the reimbi;i;-sable actj:vi,ties, as described 
in Section IV, must be retained during the· period subject to audit. If an audit l:µis been initiated 
by the Co~troller d1,ll"i.rig the period SUbject t6 a.Udit, the retention period is extended until the 
ultimate resolution ofany·audit :filidi.D.gs; -· . . · 

VIL OFFSETTING SA VIN GS AND REl1\1BUR$EMENTS 
. ' ~ ~.' ;1 ·- . 

Any offsetting savings'fb,e cl~texperiences·in the ~~e~ogram as a result of.the same 
statutes or executive orders found .to contain the mandate shW.l. be deducted from the costs 
claimfia It{ ~d.itl6D., rei±ii.bhciement for this ~~~ frn1ll any soilrce, including but not limited 

·to, service fees collected, federal funds, and other state funds, shall bejdentified and deducted 
from this claim. , · · 

2 This· refers tO 1:itle 2, diviliion 4, part 7, chapter 4 of the Govemm.Bnt Code. 
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··.: ... -· .. ' ·"': .. ·. ~ .. · . 

VIII. STA TE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be _ 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. - -

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming -
iristtuctjons shall constitute a notice of the right of the local agencies and school districts to file -
reimbursement claims; based upon parameters and guidelines adopted by the Commission. _ 

REMEDIES BEFORE THE COMMISSION 
' ·•·c• . . . -· . 

Upon request of a local agency or school district, the Commission shall reyiew the claiming 
inStructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. ·If the 
Commission determines that the claiming instructions do not conform to the parameters aria 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and _ 
the Controller shall modify the claiming iil.structions to confonn to the parameters and guidelines 
as directed by the Commission. -

·In addition, requests may be made to amend parameters and guidelines pursuantto Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.' 

e' -~e s~::~f=s~~~~::~::~n~~~=::th::::=s 
basis for the parameters and guidelines. The support for the legal and factual findings is found in 
the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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Original 'List Date: 
La~! Updated: 
List Print Date: 

7/10/2001 
7/19/2006 

06/07/2006 
OO·TC-26 

Malling lntonnetlon: Notice of adopted SOD 

Malling List 
Claim Number: 

. Issue: Mentally Disordered Offenders: Treatment es e· Condition of Parole . ' 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission mplllng list Is continuously updated as requests are received to Include or remove any party or person 
on the malling llst: ; . A current malling list Is pro\1ded with commission corresp~ndence; arid a copy of the current malling 
list Is avallable upon request Ell any time .. Except BS prolrided·otherwise by commission rule, when, a party or Interested· 
party flies any written material with the commission concel'[ling a claim; 1.t shelLslmultaneously. serve a copy of the written · 
material on the parties and Interested parties to the claim Identified on the malling list prolrided by th·e commission. (Cal. 
Code Regs., tit. 2, § 1181.2.) • · . / . 

· Mr. MS!k Sigman 

Riverside County Sherttrs Office Tel: (951) 955-2700 
4095 Lemon Street 
P 0 Box 512 Fax: (951) 955-2720 
Riverside, CA 92502 

Mr. ba111d Weilhouse 
· Dalrid Wellhouse & Associates, .Inc. 
9175 Kiefer. Bl'vd, Suite 121 
Sactamerito, CA 95626 

Office Of the County COunse! 
C~unty of San Luis Obispo · ' 

County Government Genter, Room 386 
San Luis Obispo, CA 93408 

Ms. susan·Geanacou 
Department of finance (A-15) 

· 915 L Street, Suite 11.90 
Sacramento, CA 95814 

Mr. Stew Keli 
Callfomla· State Association of Counties 

1100 K Street, Suite 101 
Sacramento, CA 95814-3941 

M·s. Marianne 0 1Mahey 
Leglslatlve Analyst's Office {B-29) 

925 L Street, Suite .1000 
Sacramento, CA 95814 

Page:. 1 

Tel: (916) 368-9244 
: :• .'·.: 

Fax: (916) 368-57?3 

Tel: (BOS) 781-5400 

Fax: (805) 781-4221 

Tel: (916) 445-3274 

Fax: (916) 324-4888 

Tel: (916) 327-7523 . 

Fax: · (916) 441-5507 

Tel: (916) 319-8315 

· Fax: (916) 324-4261 
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. Mr. Jim Jaggers 
.... 

\ .. 
Tel: (916) 848-8407 

P.O. Box 1993 
Carmichael, CA 95609 Fax: (916) 848-8407 - . Ms. Beth Hunter 
Centration, Inc, Tel: (866) 481-2621 
8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 Fax: (866) 481-2682 

Ms. Catherine Van Aken 
Attomey·General's Office Tel: (916) 324-5470 
1300 I Street, 17th Floor 
P. 0. Box 944255 Fe>i: (916) 323-2137 . 
Sacramento, CA 95814 

Page: 3 
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<. .. 

· Mr. J. Bradley Burgess .. 
Public Resource Management Gr6up 

Tel: (916) 677-4233 
1380 Lead Hiii Boulevard, Suite #106 
Rosevllle, CA 95661 Fax: (916) 677~2283 

Ms. Bonnie Tar Keurst Claimant 
County of San Bernardino 

Tel: . ( 909) 3 86-8850 
Office of the Auditor/Controller-Recorder 
222 West Hospltallty Lane 
San Bernardino, CA 92415-0018 

Fax: (909) 386-8830 

Mr. Stephen Saucedo 

Department of Mental Health (A-31) Tai:· (916) 654-2316 
1600 9th Street, Room 153 
Sacramento, CA 9581.11 Fax: . 

. M(. Jim Spano 
State Controller's Office (B-08) Tel: (916) 323-5849 
Dl\Jision of Audits 
300 Capitol Mall, Suite 518 · Fax: (916) 327-0832 
Sacramento, CA 95814 

Ms. Ginny Brummels 
State Conlroller's Office (B-08) Tel: (916) 324-0256 --Division of Accounting & Reporting 

(916) 323-6527 . 330i C Street, Suite .500 Fax: 
Sacrai:nen!o; CA '95816 

.,. ....... 
Ms. Carla Castanada 
Departm-ent of_F.lnaiice (A-15) Tel: (916) 445-3274 
915 · L Street, 12th Floor 
Sacramento, CA 95814 Fax: (916) 323-9584 

Mr. Allan Bui'tlick 
MAXIMUS 
4320Aubum Blvd., Suite 2000 

Tai: (916) 465-8102 

Sacramento, CA 95841 Fax: (916) 485-0111 

Mr. Leonard Kaye, Esq. 
County of Los Angeles Tel: (213) 974-8564 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 Fax: (213) 617-8106 
Los Angeles, CA 90012 -

Mr. Glen E\.9rrosd 
City Of N~ort Beach Tel: ~949) 644-3127 
3300 Newport Blvd. 
P. 0. Box 1768 Fax: (949) 644-3339 
New?ort Beach, CA 92659-1768 
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AUDIToR/CONTROLLER-RECORDER 
COUNTY CLERK ---· ·~R/CONTROLLER • 222 West Hospltallty Lane, Fourth Floor 
~ardlno, CA 92415-0018 • (909) 387-8322 • Fax (909) 386-883.o 

RECORDER ··COUNTY CLERK • 222 West Hospitality Lane, Rrst Floor 
San Bernardino, CA 92415-0022 • (909) 387-8306 • Fax (909) 386-8940 

' August 22, 2006 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, SUite 300 
Sacramento, California 958·14 

ATUi Interested Parties (See Enclosed Mailing List) 

RE: Draft Parameters ilnd Guidelines 

EXHIBIT B. 

LARRY WALKER 
Auditor/Controller-Recorder 

County Clerk 

ELIZABETH A. STARBUCK 
Assistant Auditor/Controller-Recorder 

Assistant County Clerk 

Mentally Disordered Offenders: Treatment as a Condition of Parole (OO-TC-28, 
05-TC-06) . 
Penal Code section 2966 
County of San Bernardino, Claimant 
Statutes 1985, chapter 1419; Statutes 1986, chapter 858; Statutes 1987, chapter 687; 
Statutes 1988, chapter 658; Statutes 1989, chapter 228, Statutes 1994, chapter 706 

Dear Ms. Higashi: 

·The County of San Bernardino (County) has reviewed the draft parameters and guidelines for the 
above named claim as proposed by the Commission staff. Pursuant to California Code of 
Regulations, title 2, section 1183.12, subdivisions (b) and (c), we are submitting modifications as 
notated (italicized) in the attached copy. 

On July 28, 2006, the Commission on State Mandates (Commission) found the Test Claim to be 
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code se'ction 17514 to perform the following activities 
resulting from Penal Code section 2966 hearings: 

• District attorney services to represent the people; and 
• Public defender services to represent indigent prisoners or parolees. 

Representatiyes of the County Public Defender's Office and the District Attorney's Office have 
provided a detailed listing of "Reimbursable Activity" components. These components serve to 
break down the above listed mandated activities into measurable pieces and represent reasonable 
methods of complying with Penal Code section 2966 hearings. We would note that as part of the ' 
proceedings, the Sheriff's Department services are required for transportation, care and custody 
oftbe petitioner. 
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Ms. Paula Higashi 
Executive Director 
Commission on State Mand.ates 
August 22, 2006 
Page2 

We would also note that MDO commitment trials pursuant to Penal Code §2966, address the 
diagnosis of a mental disorder, its remission status, and an assessment of risk stemming from the 
diagnosed mental disorder. These are precisely the issues addressed in MDO commitment trials 
pursuant to Penal Code §2970 and 2972, for which the above referenced 'activities' have been 
found to be reimbursable. MDO adjudications, whether pursuant to 2966 or 2970/2972, are by 
definition, expert driven. Representation without appropriate investigation and the assistance of 
expert witnesses would constitute ineffective assistance of counsel. 

As a representative for the claimant, I would request that the Commission staff incorporate the 
modifications as presented into the Parameters and Guidelines for this reimbursable state­
mand.ated program. 

DECLARATION of CLAIMANT: 

The foregoing facts are known to me personally and if so required, I could and would testify to 
the statements made herein. I declare under penalty of perjury under the laws of the State of 
California that the statements made in this document are true and complete to the best of my 
personal lmowledge and as to all matters, I believe them to be true. 

'-L«J~~ 
Bonnie Ter Keurst 
Manager, Reimbursable Projects 

BT:wds 

Enclosures 
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' Draft Parameters and Guidelines 
Mentally Dlsorder&d Offenders: Treatment as a Condition of Parole · 

I. 

DRAFT PARAMETERS AND GUIDELINES 

Penal Code Section 2966 

Statutes of 1985, Chapter 1419.1 

Statutes of 1986, Chapter 858 
Statutes.of 1987, Chapter 687 
Statutes of 1988,· Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, C_hapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 

County of San Bernardino, Claimant 

SUMMARY OF THE MANDATE 

. Penal Code section 2966 sets forth procedures for civil court hearings that are initiated by a 
prisoher or paroiea who wishes"to cofitesta finding, 'ma~de at the time of parole that he or 
she meets the mentally disordered offender criteria, as defined in Penal Code section 2962. 
Once· the fietitioirfOrcivll heanng is filed, ihesuperior court shall conduct such a hearing; 
the district atromey is requiraCI to reprasentthe' people; and th,e public· defender is required 
to represent the petitioner if he or she-is indigent . 

. · ' . ' ' 

On July 28, 2006, tilt:! Coml]li~sion on.State Mandate.s (Commission) adopted a Statement 
ofDec;ision findir:ig that the test claim legislation imposes a reimbursable state-mandated 
program on loca.l .a.g9ncieswith.in the m~c;ining of article XI-II B, section 6 of the California 
Constitution and G9yerhment Code section 17514 to perform the following_ activities 
resulting.from Penal Code section 2966 hearings: 

• District attorney services to representthe people; and 

• Public defender services to_repr~sent indigent prisoners or parol~es. 
'.",'1 

II. ELIGIBLE CLAIMANTS 

Ill. 

Any city, county; arid city and county·that incur increased costs as a result of this · 
reimbursable state-mandated program is eligible to claim reimbursement of those costs. 

. PERIOD OF REIMBURSEMENT 
. ;: ' ' . ; . . . . ' .... - . -~ ·- .: ' - . . ' ) . ·. ' ' . 

Government Code sectiO'n '17557, subdivision (c}, states that a test claim sfiali be submitted 
on or before June 30 following a given fiscal year to establish eligibility for that fiscal year. 
The C~unty of San Bernardino filed the test claim on July 5, 2001, establishing eligibility for 

·" ·.l ' ··' 

I The test C!Ji.im WBs amended OD ~rCh :i;1l006 fO ai:Jd thls Stafufe. The amendment Was Bctepted based On provisions Of 
Government Code section 17557, subdivision (c), that were in .. fl''3Ct on the date of the filing of the original test claim. . . - . . .. . .. . . . 131 .. . . . . . . . . . ' 
S :\SB90\SB90 Pmmetm and Guidolinea\MDO Paro lo Ttoatmont\A.CR Dmtl Pa&Cla.doa 1 
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fiscal year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 
hearings are reimbursable on or after July 1, 2000. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the 
subsequent year may be included on the same claim, if applicable. Pursuant to 
Government Code section 17561, subdivision (d)(1 )(A), all claims for reimbursement of 
initial fiscal year costs shall be sµbniitted to the' State Controlle'r within 120 days of the 
issuance date for the claiming instructions.> 

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE·ACTIVITES 

To be eligible for mandated cost reimbursement for any tis.cal ,year, only act1,1a) costs may 
be claimed. Actual costs are those costs actually incurred to implement the mandated 
activities'. Actual·costs must.be .traceable and. supporte.d.py sourc::E! doc::uments that show 
the validity.of sucti costs, when they were incurred, and the,ir relationship to the. ' 
reimbursable activities. A source document ·is a documenfcreated at or near th'e same 

.· time the actual cost was incurred for the event pr acl:iv!W in questi.on .. Source documents 
·may iricli.ide;·.but are notlimitedto, employee time records ortima.logs, sigri~in sheets, 
invoices, and receipts: 

Evidence corroborating the source do9uments may include, f?ut is not limited to, · 
woi'ksheets; cosfallocation reports (system generated),' purchase orders', contracts, 
agel1dat('training packets, a.nd declarations. Declarations must include a certification or 
declaration stating, "!°certify (or declare) Linder p'enalty of perjury under the Jaws· of !he 
State' of-California ·that·the foregoing is true ·arid correct;" and must further camply with the 
requirements of Code of Civil Procedure section 2015.5. Evidence corroborating the 
source documents may include data relevant to the reimbursable activities otherwise in 
compliance with local, state, and.federal government requirements. However, 
corroborating documents cannot be substituted for source documents. 

The claimant is ~nly ;allowed fo. claim ~hd be reirlibursed for in6reased costs for 
reimbursable activities identified below. lncreasea cost is limited to the cost of an activity 
that the claimant is required to incur as a result of the mandate~ ... , 

For each eligible claimant; the following activities petformed by)oca/agency staff to 
represent the people and·'indigent prisoners/parolees pursuant to roowlting from Penal 
Code section 2966 hearings are reimbursable: 
• Distriat attom~· serviees te Fef:IFeeont the 13eo13le: · 

• P1:1elie elefeneler seP.tieos *e r~presont inaigent 13Fi~ener:s er pareleeo, 
' '' :., ·' - .. " . -' .-· ' . - - .'..· \ 

· . A. One-Time Activities : 

1. Developing policies and procedures to ;,;,pl~ment Pana/ Coda section 2966. 

2;. Developing or.procuring computer software to track PG .2966 pe_titioner stat1.1s._ 
" ' 2 
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3. Jnitial training of staff on the mandated PC 2966 activities. 

B. Continuing Activities 

1. Review relevant documentation, which includes: the petition appealing the Board 
of Prison Terms (BPT) decision; the decision of the BPT commissioner and the 
recording of the BPT hearing with supporiing documentation; pertinent prison, 
parole_ and medical records; Conditional Release Program records; police and 
probation reports; criminal ,histories; the eval11ations by CDC, DMH, and BPT 
evaluators; and records of prior MDO proceedings. This activity includes the 
following: · 

a) Attorney, secretarial, and paralegal, services; 
b) Copying charges; ~nd · __ . _ 
c) Long distance telephone charges . 

.. 
2. Prepare and file motions with the Superior Court. This activity includes the 

following: · · · 
a) Attorney, secretarial, paralegal, and investigator services; 
b) Copying charges; and · · 
c) Long distance telephone charges. 

3. Prepare and represent the State and tf'Je indigentprisoner or parolee in a civil 
hearings on the petition regarding the appeal of the petmoners MPO status 
under Penal Code section 2962. This activity includes the following: 

a) Attorney, secretarial, para.legal, and investigator services; 
b) Copying charges; and ' 
c) Long distance telephone charges. 

.. . . .· 
4. Retain necessary. expert~,- investigators, and professionals to prepare for and 

testify at any civil trial, and any subsequent petition hearings. 

5. Travel to and from state hospitals, prisons and county jails where· detailed 
medical records and case files are maintained. This activity includes: Attorney, 
secretarial, paralegal, and fnvestigator services. 

6. · Traveito and from state hospftals, prisons and c6i.mty jails by the defense 
couns~l in order to meet with thepn~oner client. This .activityincludes: Attorney, 
secretarial, paralegal, and investigator seniices. . . . . . 

7. Travel to and from court. This activity includes: Attorney, secretarial, paralegal, 
and investigator services. · · 

.. ' .-· -

8. Provide transportation, care,. ~nd custody of each PC 2~~rfpetitioner before, 
during, and, after the civil hearings by the. (;aunty's Shariff Department. 

9. Prepare and represent the. State and the)npigept pfison~(br parolee in a bench 
or jury trial to decide whether or not thepetitionerfnaets the criteria to be 
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committed under the MDO Act (Penal Code §§ 2962, 2966). This activity 
includes the following: 

a) Attorney, secretarial, paralegal, and investigator se1Vices; 
b) Copying c:harges; and 
c) Long distance telephone charges. 

1 O. Attendance and participation in continuing training necessary to retain 
professional competence in MDO cases, civil tiial skills, and associated mental 
health issues. 

V. 'CLAIM PREPARATION AND SUBMISSiON 

Each of the following cost elements must be identified for each reimbursable activity 
identified in Section IV, Reimbursable Activities, of this document. Each claimed 
reimbu~a.ble CQSt must be supported by ~ource documentation as described in Section !V. 
Additlc>naliy, each reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs inctirred specifically for the reimburaable activities. The 
following direct 60.stS 'are eligible for reimbuniement: 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classi.fication, an~ productive hourly rate (total wages and related benefits divided 
by ptoductive hours). DeS't:ribe the specific reimbursable activities performed 
and the.hours devoted to each reimbursable activity performed. 

2. M~te'lia!s <ind Supplies 

Report the cost of materials and supplies that have been consumed or expended 
for t)1e, purpo~e of the reimbursable activities. Purchases shall be claimed at the 
act.lial,'l:irice after dedi..i~rig disr;:ounts, rebates, and allo\1,fances received by the 
claimant. Supplies that are withdrawn from· inventory snail· be charged on an 
appropriate and recogniZed method of costing, consistehtly applied. 

3. Contracted Services 

Repcirt.tbei name of the con.tractor and seryices performed to implement the 
reirflb'u'rsable activities: 'lfthe contractor bills ·for time and materials, report the 
numb~'r of hours' spent on the aetivlties and all co~tS' charged. If the contract is a 
fixed price,_ repof't the services that were performed during the period covered by A 
the reimbursement claim. If the'cohtract ser'liices are·alsci used for purposes W' 
other than· the tei.mbursable acfuiities, only tne prci-rata. portion of the services 
used to implement the reimbursable activities can be claimed. Submit contract 
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consultant and attorney invoices with the claim and a description of the contract 
scope of services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including 
computers) necessary to implement the reimbursable activities. The purchase 
price includes taxes, delivery costs, and installation costs. If the fixed asset or 
equipment is also used for purposes other than the reimbursable activities, only 
the pro-rata portion of the purchase price used to implement the reimbursable 
activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable 
activities. Include the date of travel, destination point, the specific reimbursable 
activity requiring travel, and related travel expenses reimbursed to the employee 
in compliance with the rules of the local jurisdiction. Report employee travel time 

· according to the rules of cost element A.1, Salaries and Benefits, for each 
applicable reimbursable activity. 

6. Training 

Report the cost of training an employee to perform the reimbursable activities, as 
specified in Section IV. of this document. Report the name and job classification 
of each employee preparing for, attending, and/or conducting training necessary 
to implement the reimbursable activities. Provide the title, subject, and purpose 
(related to the mandate of the training session), date attended, and location. If 
the training encompasses subjects broader than the reimbursable activities, only 
the pro-rata portion can be claimed. Report employee training time for each 
applicable reimbursable activity according to the rules of cost element A. 1, 
Salaries and Benefits, and A.2, Materials and Supplies as stated in this section. 
Report the cost of consultants who conduct the training according to the rules of 
cost element A.3, Contracted Services. 

B. Indirect Cost Rates 

Indirect costs are costs that are.incurred for a common or joint purpose, benefiting more 
than one program, and are not-directly assignable to a particular department or program 
without efforts disproportionate to the result achieved. Indirect costs may include both 
( 1) overhead. costs of the unit performing the mandate; and (2) the costs of the central 
government services distributed to the other departments based on a systematic and 
rational basis through a cost allocation plan. 

Co.mpensation for indirect costs is eligible for reimbursement utilizing the procedure 
provided inthe Office ofManagement andBudget (OMB) Circular A-87 .. Claimants 
have the option of using 10% of direct labor, exciluding fringe benefits, or preparing an 
Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%. 
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Jfthe claimant chooses to prepare an ICRP, both the direct costs (as defined and A 
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall 9 
exclude capital expenditures and unallowable costs (as defined and described in OMB 
Circular A-87 Attachments A and 8). However, unallowable costs must be included in 
the direct costs if they represent activities to which indirect costs are properly allocable. 

The distribution base may be (1) total direct costs (excluding capital expenditures and 
·other distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct 
salaries and wages, or (3) another base which results in an equitable distribution. 

In.calculating an JCRP, the Claimant shall have the choice of one of the following 
methodologies: · 

1. The allocation of allowable indirect costs (as defined and described in 
OMB Circular A-87 Attachments A and B) shall be accomplished by (1) 
classifying a department's total costs for the base period as either direct or 
indirect, and (2) dividing the total allowable indirect costs (net of applicable 
credits) by an equitable distribution base. The result of this process is an 
indirect cost rate, which is used to distribute indirect costs to mandates. 
The rate should be expressed as a percentage, which the total amount 
allowable indirect costs bear to the base selected; or 

2. The allocation of allowable indirect costs (as defined and described in 
OMB Circular A-87 Attachments A and B) shall be accomplished by (1) 
separating a department into groups, such as divisions or sections, and 
then classifying the division's or section's total costs for the base period as 
either direct or indirect, and (2) dividing the total allowable indirect costs 
(net of applicable credits) by an equitable distribution base. The result of 
this process is an indirect cost rate that is used to distribute indirect costs 
to mandates. The rate should be expressed as a percentage which the 
total amount allowable indirect costs bear to the base selected. 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for 
actual costs filed by a local agency or school district pursuant to this chapter is subject to 
the>initiation of an audit by the Controller no later than three years after the date that the 
actual reimbursement claim is filed or last amended, whichever is later. 

However, if no furids are appropriated or no payment is made to a claimant for the program 
· for the fiscal year for which the claim is filed, the time for the Controller to initiate an audit 
shall commence to run from the date of initial payment of the claim. 'ln any case, an audit 
shall be completed no later than two years after the date that the audit is commenced. All 
documents used tb support the reimbursable activities, as described in Section IV, must be A 
retained during the perio'd subject to audit. If an ai.Jait has been initiated by the Controller W 

2 This refers to Title 2, division 4, part 7, chapter 4 of the Gove=ent Code. 
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during the period subjeqt.t<;i audit, the retention period is extended until the ultimate 
resolution· of any audit findings. 

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the 
same statutes or executive orders fdund to contain the mandate shall be deducted from the 
costs claimed. In addition, reimbursement for this mandate from any source, including but 
not limited to, service fees collected, federal funds and other state funqs, shall be identified 
and deducted from this claim. 

VIII .. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, sub.division (b), the Controller shall issue 
claiming instructions for each mandate that requires· state reimbursement not later than 60 
days after receiving the adopted parameters and guideljnes from the Commission, to assist 
local agencies and school districts in claiming costs to be reimbursed. The claiming 
instructions shall be derived from the test claim decision and the parameters and guidelines 
adopted by the Commission. · 

P_ursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming 
instructions shall constitute a not,ice of the right of the local agencies and school districts to 
file reimbursement claims,. based upon parameters ·and guidelines adopted by the 
Commission. · · 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency qr sc~ool district, ttie Commission shall review the claiming 
instructions issued by the State Ccintroll~r or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. If the 
Commission determines that the claiming instructions do not conform to the parameters 
and guidelines adopted by fr.te Commis.sion, the Commis~ion shall direct the Controller to 
modify the claiming instructions and.the Controller sh~ll modify the claiming instructions to 
conform to the parameters and guidelines· as directed by the.Commission. · 

.... -· ~ 

In addition, requests may be made to amend parameters and guidelines pursuant to 
Government Code section 17557, subdivision (a), and California C'ode of Regulations, title 
2, section 1183.2. ' 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and 
factual basis for the parameters and guidelines. The support for the legal and factual 
findings is found in the administrative record for the test claim. The administrative record, 
including the Statement of Decision, is on file with the Commission. 
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AUDITOR/CONTROLLER-RECORDER 
COUNTY CLERK 

AUDITOR/CONTROLLER • 222 West Hospltallty Lane, Fourth Floor 
San Bernardino, CA 92415-001 B • (909) 387-8322 • Fax (909) 386-8830 
RECORDER • COUNTY CLERK • 222 West Hospitality Lane, First Floor 
San Bernardino, CA 92415-0022 • (909) 387-8306 • Fax (909) 386-8940 

PROOF OF SERVICE 

I, the undersigned, declare as follows: 

I am employed by the County of San Bernardino, 
State· of California. My business address is 222 W. 
Hospltallty Lane, San Bernardino, CA 92415. 1·am 18. 
years of age or older. 

On August 22, 2006, I faxed and malled the letter 
dated August 22, 2006 to the Commission ori state 
Mandates in response to the Draft Parameters and 
Guidelines Mentally Disordered Offenders: 
Treatment as a Condttlon of Parole (OO-TQ-28, 05-
TC-06), Penal Code section 2966, Courity Of San 

·Bernardino Claimant, statutes 1985, chapter 1419; 
Statutes .. 1986, chapter 858; statutes 1987, chapteir 
687; Statutes 1988, chapter 658; Statutes 1989, 
chapter 228, Statutes 1994, chapter 706 and faxed 
and/or malled It also to the other parties listed on this 
malling list ... 

I deqlare und~r _penalty of perjury under the laws of 
the State of California that the foregoing is true and 
correct, and that this '·declaration was executed . on 
August 22, 2006 an Bernardino, California 
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LARRY WALKER -
Auditor/Controller-Recorder • 

County Clerk 

ELIZABETH A. STARBUCK 
Assistant Auditor/Controller-Recorder 
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materiel on the parties and 'lntaraatad parties to the clelm ldarrtlflad on the melllng \lat provided by the commission. (Ca!. 
Code Rega., tit. 2, § 1161.2.) · 

Mr. Mark Sigman 
Riverside County Sheriff's Office 
401'!6 Lemon Street 
PD BciK 612 
Rlverslda, CA . 82602 

Mr.· David Wsllhouse 
. David \f\/allhouaa & Associates, Inc. 
-176 Kiefer Blvd, Suite 121 

Sacramento, CA 96626 

Office of the County Counsel 
Counfy of Sen Luis Oblspc;i 
County .G~minant Center, Room 366 
Seri li:Jls Obispo, CA 93408 · 

. .... ....... . 

Tai: 

FB>: 

:rat 

Fax: 

Tat: 

Fax: 

(961) 866-2700 

(861) .955-272.0 

" .. 
(916) 368-8244 

(81~) 368-5723 

(806) 781-6400'. 

(Ei06) 781-4221 . -· . " 
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Qepartment of Finance (A-15) 
915 L Street, Suite 1190 
Sacramento, CA ·96814 

Tel: 

Fax: 

(916). 445-3Z74 ·- ... :· .. 

' 
(816) 324-4886 

·:~~·~'J .... 

Mr. Steve Kii!ll "1'i'"' : .... 

Caltfornla State Assoo\eitlon of Ccuntl~s · 
1100 K S!rtie~ Suite 10~ 
Sacramento, CA 96814-3841 

MBi Marli.Dne_ 0'11.:\~~ey, ... 
Laglsteilve'Analyet's Office (B-29) 
92p L Streat, Suite 1000 
Sacramento, CA 96814 
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Ms. Bath Hunter 
Cerrtration; Inc. 
8570 Uttca Avenue, Suite 100 e Rancho Cucamonga, CA 91730 

Ms. Catherina V~n Aken 
Attorney General's Offloe 
1300 I Stree~ 17th Floor 
P.O. Box944255 
Sacramento, CA 85814 
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Ms. Beth Hunwr 
CentraUon, lno, 
S570 Utica Avenue, Suite 100 
f\anchc Cucsmo·nge, CA 91730 

Ma. Catherine VEn Aken 
Attorney Glaneral's Dfflc'm 
1300 I Slree~ 17fh Floor 
P.O. Bex 944255 
Sacramento, CA Q6B14 
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October 27, 2006 

Ms. Paula Higashi 
Executive Director 
Commission .on State Mandates 
980 Ninth. Street, .Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

--------=~~· ~. RECEIVED:; 
NOV o··2 2006 . 

COMMISSION ON 
. STATEMANOATES -.. ·-· - -~ ~--·-

As requested in your letter of September 5, 2006, the Department of Finance has reviewed the 
proposed parameters and guidelines submitted by the County of San Bernardino, (Cl?-lmant), 
regarding Claims Nos. CSM OO-TC-28 and 05-TC-06 "Mentally Dlsordered·Offenders: . 
Treatment as .a Condition of Parole." Finance concurs with portions of the proposed parameters 
and guidelines but recommends changes as detailed below. · 

' 
Limit the Following One-Time Activity 

. . . 

"Developing policies and procedures to implement Penal Code section 2966." . . 
The district attorney and public defender have existing pollcies and procedures relative to 
Involuntary committal of a potential parolee to a mental hospital. Penal Code section 2972 
states: "The people shall be represented by the district attorney. If the person Is Indigent the 
county public defender shall be appointed~" The procedures for these activities currently exist 
and are reimbursed through the "Mentally Disordered Offenders: Extended Criminal 
Proceedings: 98-TC-09." This activity should be limited to the new procedure for clvll court 
filings by the public defend.er on behalf of the petitioning parolee. 

Delete the Following One-Time Activities . 

'.'Developing or procuring computer software to track Penal Code section 2966 petitioner status." 
All of California's sheriff's facilities have computer software systems to track their own inmates, 
as well as Inmates in transit to other jurisdictions. The Integrated system code that indicates in . 
the legal status field: "MOO Inmate/parolee commitment to State Hospital" currently exists. 
Therefore, reimbursement for this activity is not appropriate. 

"Initial training of staff on the mandated Penal Code 2966 activities." 
The activities required under Penal Code section 2966 are substantially similar to the previous 
requirements imposed by Penal Code section 2970, applicable when a prisoner refuses to 
agree to continued treatment. Under section 2970, the district attorney may file a petition wlth 
the superior court for continued Involuntary treatment for a year. Because activities required by 
section 2966 are substantlally similar to other activities performed by district attorney and public 
defender staff, no additional reimbursable training ls required. 
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. , 
Delete the Following Onciolng Activities 

"Attendance and participation In continuing training necessary to retain professional 
. competence In Mentally Disordered cases,. civil trial ski/ls and associated mental haalth issues." 
Psychiatrists and psych9logists arei required to attend a specific number of continuing education 
hours per year to retain their respective licenses. Therefore, the MOO continuous tralnlrig could 
be integrated with i;:,urrent co,mpetency_requlrements·. Additionally, county district attorneys 
prosecute civli forfeiture cases and .the public defenders handle clvll probate and 
conservatorshlp cases; thus ni·aking ongoing civil trlal skill training a current expectation, and 
not a reimbursable actly!~Y: Finaqce notes training is not expressly required In the statute. 

"Provide care and'cust,odypfeach penal Code 2966 petitioner before, during and after the civil 
hearings by the CoLJhty's Shariff Department." · 
The Statement of Decision issued by the Commission does not Identify these activities as 
reimb.ursable, nor do they relate to Public Defemler or District Attorney reimbursable costs as 
recognized In the Statement of Decision. Finance considers this inconsistent with 'the 
Commisslori's findings; · · · 

As required by the Comrnlsslori's reguJatlons, we are Including a _.;Proc:if of Service" Indicating 
that the parties ·1ncludad·ori the malllhg list which accompanied your September 5 ,· 2006 letter 
have been provided with copies of this letter via either United States Mall or, In the case of other 
state agencies, lnteragency Mall Service. 

If you have any questions regarding this letter, please contact C!=lrla Castaneda, Principal 
Program Budget Analyst at {916) 445~3274. · · . . 

Slncerely, 

Thomas E. Dlthrldge 
Program StJdget Manager 

Attachments 
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Attachment A 

DECLARATION OF CARLA CASTANEDA 
DEPARTMENT OF FINANCE 
CLAIM NOs. CSM-OO-TC-28, CSM-05-TC-06 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the sections relevant to this claim are accurately quoted in the test claim 
submitted by claimants and, therefore, we do not restate them In this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein· stated as information or belief and, as to 
those matters, I believe them to be true. 

at Sacramento, CA 
f7tZ?4- C~D--

Carla Castaneda 
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PROOF OF SERVICE 

Test Claim Name: · Mentally Disordered Offenders: Tre.atment as a Condition of Parole 
. Test Claim Numbers: 90-TC-28, 05-TC-06 · 

I, Yazmin Meza the u'ndersigned, declare as follows: 
I am employed·m .the. County of Sacramento, State of Callfomia, I am 18 years of age or older 
and not a partyio.the within entitled cause; my business address Is 915 L Street, 12th Floor, 
Sacramento:.CA 95814. · 

On October 30. 2006, I served the attached recommendation of the Department of Finance in 
saiq cause, by fecsimlle to the Commission ·On State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid In the United States Mall at Sacramento, Callfomla; and (2) to state 
agencies in the normal pickup locatlon at 915 L Street, 121h Floor, for lnteragency Mall Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sa'cramento, CA 95814 
Facsimile No. 445-0278 

Mr. David Wellhouse 
David Wellho1,.1se & Associates, Inc. 
9175 Kiefer Blvd., Suite 121 · 
Sacramento, CA 95826 

Mr. Steve Kell 
California State Association of Counties 
1100 K Street, Suite 101 
S-acramento,. CA 95814-3941 

Mr. J. Bradley' Burgess 
Public Resource Management Group 
1380 Lead HUI Boulevard, Suite #106 
Rosevllle, CA 95661 

A-31 
Mr. Stephen Saucedo 
Department of Mental Health 
1600 9th Street, Room 153 
Sacramento, CA 95814 

Mr. Mark Sigman 
Riverside County Sheriff's Office 
4095 Lemon Street 
P.O. Box 512 
Riverside, CA 92502 

Office of the County Counsel 
County of San Luis Obispo 
County Government Center, Room 386. 
San Luis Obispo, CA 93408 

B-29 
Ms. Marianne O'Malley 
Legislative Analyst's Office 
925 L Street, Suite 1 ODO 
Sacrame-nto, CA 95814 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-001 B 

B-OB 
Ms. Ginny Brummels 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

146 

'· 



Mr. Allan Burdick 
MAXI MUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Mr. Jim Jaggers 
P.O. Box 1993 
Carmichael, CA 95609 

Ms. Catherine Van Aken 
Attorney General's Office 
1300 I Street, 17th Floor 
P. 0. Box 944255 
Sacramento, CA 95814 

A-15 
Ms. Susan Geanacou 
Department of Finance 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Ms. Beth Hunter 
Centration, Inc. 
8570 Utica Avenue, Suite 100 
Rancho Cucamonga, CA 91730 

Rick Mandella 
State Paroles, Offender Screening Section 
428 J Street, 6th Floor 
Sacramento, CA 95814 

A-15 
Ms. Carla Castaneda 
915 L Street, Suite 1190 
Sacramento, CA 95814 

I declare under penalty of pe~ury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on October 30, 2006, at Sacramento, 
California. 
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Exhibit D 

Rules of Professional Conduct 

Rule 3-110. Failing to Act Competently. 

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal 
services with competence. 

(8) For purposes of this rule, "competence" in any legal service shall mean to 
apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and 
physical ability reasonably necessary for the performance of such service. 

(C) If a member does not have sufficient learning and skill when the legal service 
is undertaken, the member may nonetheless perform such services competently 
by 1) associating with or, where appropriate, professionally consulting another 
lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning 
and skill before performance is required. 

Discussion: 

The duties set forth in rule 3-110 include the duty to supervise the work of 
subordinate attorney and non-attorney employees or agents. (See, e.g., 
Waysman v. State Bar (1986) 41 Cal.3d 452; Trousil v. State Bar (1985) 38 
Cal.3d 337, 342 [211 Cal.Rptr. 525]; Palomo v. State Bar (1984) 36 Cal.3d 785 
[205 Cal.Rptr .. 834]; Crane v. State Bar (1981) 30 Cal.3d 117, 122; Black v. State 
Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn v. State 
Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257]; Moore v. 
State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].) 

In an emergency a lawyer may give advice or assistance in a matter in which the 
lawyer does not have the skill ordinarily required where referral to or consultation 
with another lawyer would be impractical. Even in an emergency, however, 
assistance should be limited to that reasonably necessary in the circumstances. 
(Amended by order of Supreme Court, operative September 14, 1992.) 
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Crn re Marriage of McClellan 
Cal.App. 4 Dist.,2005. 

Court of Appeal, Fourth District, Division 1, 
California. 

In re the MARRIAGE OF Debbie and Ronald 
McCLELLAN. 

Ronald McClellan, Appellant; 
v. 

County of San Diego Department of Child Support 
Services, Respondent. 

No. 0044442. 

May 25, 2005. 

Background: The Superior Court of San Diego 
County, No. D230750, Jeannie Lowe, Commissioner, 
denied father's application for an order directing 
county to omit certain accrued interest from its 
calculation of his unpaid child support arrearages. 
Father appealed. 

Holding: The Court of Appeal, Irion, J., held that 
child support arrearages accrue interest until paid. 

Affinned. 
West Headnotes 
ill Child Support 76E °'8=>453 

76E Child Support 
76EIX Enforcement 

76Ek44 7 Arrearages; 
Modification 

Retroactive 

76Ek453. k. Interest. Most Cited Cases 
Statutory interest on unpaid child support payments 
accrues as a matter of law as to each installment 
when each installment becomes due, and accrued 
arrearages are treated like a money judgment for 
purposes of assessing statutory interest; unless 
otherwise specified in the judgment, interest accrues 
as to each installment when each installment becomes 
due and continues to accrue for so long as the 
arrearage remains unpaid. West's Ann.Cal.Fam.Code 
§..ill. 

ill Child Support 76E <8=449 

76E Child Support 

76EIX Enforcement 
76Ek447 Arrearages; Retroactive 

Modification 
76Ek449 k. Vesting of Right to Unpaid 

Support. Most Cited Cases 

Child Support 76E €=450 

76E Child Support 
76EIX Enforcement 

76Ek447 Arrearages; 
Modification 

Retroactive 

76Ek450 k. Amount Owed. Most Cited 
Cases 
Because accrued child support arrearages are treated · 
like money judgments, courts cannot retroactively 
modify or terminate the arrearages. West's 
Ann.Cal.Fam. Code§ 155. 

ill Statutes 361 €=278.7 

dfil. Statutes 
.12.!Y! Construction and Operation 

361 VICD) Retroactivity 
36lk278.7 k. Express Retroactive 

Provisions. Most Cited Cases 
(Formerly 36lk263, 361k262) 

Generally, courts ·may retroactively apply a new 
statute only if it contains express language of 
retroactivity or if other sources provide a clear and 
unavoidable implication that the Legislature intended 
retroactive application. 

W Constitutional Law 92 €:=3907 

92 Constitutional Law 
92XXVII Due Process 

92XXV1ICB) Protections Provided and 
Deprivations Prohibited in General 

· 92k3907 k. Retrospective Laws and 
Decisions; Change in Law. Most Cited Cases 

(Formerly 92k253(4)) 
The retrospective application of a statute may be 
unconstitutional if it deprives a person of a vested 
right without due process of law. 
U.S.C.A.Const.Amend. 14. 

lfil Statutes 361 ~78.16 
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3 61 Statutes 
361 VI Construction and Operation 

361 VI(D) Retroactivity 
3 61k278 .16 k. Declaratory, Clarifying, and 

Interpretative Acts. Most Cited Cases 
(Formerly 92kl88) 

A statute that merely clarifies, rather than changes, 
existing law does not operate retrospectively even if 
applied to transactions predati!).g its enactment, 
because the true meaning of the statute remains the 
same. 

W Statutes 361 ct:=>z20 

3 61 St&tutes 
~ Construction and Operation . 

36JVICA) General Rules of Construction 
36\k213 Extrinsic Aids to Construction 

36lk220 k. Legislative Construction. 
Most Cited Cases 
In deciding whether statutory amendment clarified 
existing law, courts may give gue consideration to the 
Legislature's views, but a legislative declaration of an 
existing statute's meaning is neither binding nor 
conclusive in construing 'the statute. 

I1l Statutes 361 ct:=>z20 

361 Statutes 
-361 VI Construction· and Operation 

361 VIC.A) General Rules of Construction 
361lc213 Extrinsic.Aids to Construction 

36lk220 k. Legislative .Construction. 
Most Cited Cases 
A declaration that a statutory amendment merely 
clarified the law cannot.be given an obviously absurd 
effect, and the . c~urt cannot accept the legislative 
statement that an unmistakable change in the statute 
is nothing more than a clarificatim1 ilnd restate!llent 
of its original terms. 

Ifil Statutes 361 ~:21i 

3 61 Statutes 
-361 VI·Construction and· Operation 
~ ~VI<A) Gcmeral Rules of Construction 

3 6 J k213 Extrinsic Aids to Construction 
361k220 k. Legislative Construction. 

Most Cited Cases 
The Legislature indicates an intent _to me,rely clarify 
existing · law where it promptly reacts to tlie 

emergence of a novel question of statutory 
interpretation caused, for instance, by the disruptive 
effect of a Court of Appeal's decision, or where it 
amends a statute to resolve ambiguity in the existing 
Jaw. · 

ID Child Support 76E ~449 

76E Child Support 
76EIX Enforcement 

· 76Ek447 Arrearages; 
Modification 

Retroactive 

76Ek449 k. Vesting of Right to Unpaid 
Support. Most Cited Cases 
An enforceable money judgment comes into 
existence at the time a child support paY'roent ·is 
missed. 

l1!ll Child Support 76E ~6 

76E Child support 
76EI In General 

7 6Ek2 Constitutional and Statutory 
Provisions 

76Ek6 k. Retroactive Effect Most Cited 

Child Support 76E ~453 

76E Child Support 
76EIX Enforcement 

76Ek447 Arrearages; 
Modification 

Retroactive 

76Ek453 k. Interest. Most Cited Cases 
Amendment of Family Code proVision to State that 
accrued child support. arrearages are treated like a 
money judgment for purposes of assessing statutory 
interest merely c)arified existing law that was alre,t«ly 
plain)y .set fortlJ in Code of Civil Prncedure ,provision 
that a money judgment continues to accrue interest 
until it is satisfied; amendment therefore applied to 
arrearage{ accrued. before its. enactment ~ 
Ann.CaLFam. Code § 155; West's Ann.Cal.C.C.P. § 

wmo. . · . . .. 
See JO Wltkin, Summary of Cal. Law (9th ed. 1990) 
Pareni,,and Child. § 2JJ; Hogoboom & King, . Cal. 
Praetid~· GUide~· Fami/Y Law (The Rutter Group 
2003) ~ 6:507 (.CAFAMILY Ch. 6-A). 

••7Judith E. Klein. La Mesa, CA, for Appellant 
Bill Lockyer, Attorney General, Thomas R Yanger, 
Assistant Attorney General, Margarita Altamirimo 
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and Mary Dahlberg, Deputy Attorneys General, for 
Respondent. 
.!B!Qll, J. 
*250 Rone.id McClellan (Ronald) appeals the 
superior court's denial of his application for an order 
directing the County of San Diego Department of 
Child Support Services (County) to omit certain 
accrued interest from its calculation of his unpaid 
child support arrearages. Rone.id disputes the legal 
effect of a December 1994 order that determined 
child support arrearages as of that date and 
established periodic payments tc liquidate the 
arrearages. Ronald contends that no further interest 
should have accrued on the arrearages that were the 
subject cif the December 1994 order. The superior 
court denied the relief sought by Ronald. We affirm. 

I. STATUTORY FRAMEW9RK 

Code of Civil Procedure section 68.5 .020 contains the 
basic rule for calculating postjudgment interest: 
"(a) Except as provided in subdivision (b), interest 
commences to accrue on a money judgment on the 
date of entry of the judgment. 
"(b) Unless the judgment otherwise provides, if a 
money judgment is payli.ble in installments, interest 
commences tc accrue as to each installment on the 
date the installment becomes due." 

Further, Code of .Civil Procedure section 6B5.0l0. 
subdivision fa) estli.blishes that "[i]nterest accrues at 
the rate of 1 O. .percent per annum on the principal 
amount of a money judgment remaining unsatisfied" 
(Italics added.) 

I.l.lill*251 Delinquent child support payments accrue 
postjudgment interest under the rules applicli.ble to 
installment judgments. "Statutory interest· on unpaid 
child support payments accrues as a matter of Jaw as 
to each installment when each installment becomes 
due.... [f.I Accrued arrearages are treated like a 
money judgment for purposes of assessing statutory 

· interest. Unless otherwise specified in the judgment, 
interest accrues as to each installment when each 
installment becomes due and con~ues to accrue for 
so long as. thi:i arrearage i:eimiins UJ:lpaid." On re 
Marriage of Hubner (2004) 124 Cal.Aw.4th 1082. 
1089. 22 .Cal.Rptr.3d .549 . .fn. omitte!L) Because 
accrued arrearages are .treated like money judgments, 
"colll'ts cannot retroactively modify or terminate the 
arrearages." (/bid)"Interest accrues as a matter of 
la._,, j on unpaid. chjl,d support], and parents are 
charged with knowled_!le of the law." On re Marriage 

of Thompson (1996) 41 Cal.App.4th 1049. 1057. 48 
Cal.Rptr.2d 882.) 

Dupont v. Dupont (2001) BB Cal.APP.4th 192. 194, 
105 Cal.Rptr.2d 607, held that an arrearages order 
establishing a periodic payment toward accumulated 
child support arrearages is a new "installment 
judgment" that stops the further accrual of interest on 
those accumulated·arrearages.i::til0 8Dupont based its 
holding on the view that a court hail "equitli.ble 
jurisdiction to. determine the manner in which an 
order or judgment for child support will be.paid", and 
"the extenno which a defaulting parent has satisfied 
or otherwise discharged the [support] obligation." 
(Dupont. at pp. 199-200. 105 Cal.Rptr.2d 607 .) 
According to pupont, a court could exercise that 
discretion ,by issuing a new installment judgment in 
the form of an arrearages order, with the .implicit 
legal·· effect of stopping interest from continuing to 
accrue on support owed for prior periods. (]bid.) 
Although Dupont did not frame the issue as such, its 
effect was to give courts discretion to override the 
basic principle in Code of Civil Procedure section 
6B5.0l0 that interest continues to accrue on ''the 
principal amount of a money judgment remaining 
unsatisfied." (Id, subd. (a).) 

FN I. Throughout our discussion we USl; the 
term "arrearages order" to refer to an order 
(whether identified as an "order," 

. .''judgment'.' or other type of notice) \\;'.l1i,ch, 
in the language used by Family.Code section 

.. : · 155, "S$ forth the amount Of support owed 
for ptjor periods Of tiri:ie Or establishes B 

periodic payment to. liquidate the support 
owed for prior periods." Unless otherwise 
apparent from the context of our discussioil, 
we use the term "arrearages" to refer to the 
amount of support owed for prior periodS of 
time that is set forth in an arrearages order. 

The Legislature quickly reacted to Dupont's holding 
that courts have the discretion to cut off the further 
accrual of interest on chi.ld support arrearages ·set 
forth in an arrearages order. With the express intent 
to li.brogate Dupont. the Legislature amended Famiiy 
Code· ,section 155, effective January 1,. 2003. 
(Stats.2002, ch. 539, § 2.) The amendment· to Family 
Code 'section -155 clarifies that the only 0 installment 
judgmt:nf' in .the support context is the initial support 
order. (Ibid) The amendment thus undercuts the 
foundational *252 assumption of Dupont's analysis: 
that an arrearages order is a new installment 
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judgment Specifically, the amendment to Family 
Code section l SS states: 
"For the purposes of Section 685.020 of the Code of 
Civil . Pfocedure; . orily the · ·initial · supjlort · order, 
whether temporilty ot fiila.l, whether or ·n6t the order 
is contained iii a judgaieiit, shall ' be considered ail 
installineiit judgment. No support order or other order · 
or notice issued, which sets forth the ainount of " 
support owed for prior penodS of time or estlililishes 
a periodic paynierit to liquidate the support. owed for 
prior periodS, shall be cciriSidered a money judgment 
for purposes of subdiviBioii Oil of Section··685.020 of 
the Code cif Ciyil 'Procedure:" Em (Stats:2002, ch. 
539, § 2; p; 2526:) 

~ Priorto this aniendmeiit F!!milY Code 
seCtion''l55 contained oiily what is now its 
firlit. 'senten~:. ii "·supt>orl 'orcier' : mellI!s a 
judgment or order ofsilpjiort iii favor of an 
obligee, ·whether .temJ:i.Orilry or final, or 
sub" ect to' . modification, temili:iai:icn, or "~... .. . . •," . "•' "...... . .. . 
remission, regardless Of the kirid of action or 
proceed.irig m which it is entered." (See 
StatS.'1992; ch. 162, § 10, p. 468.) 

The legislative history makeil clear that the 
Legislature specifically intended to abrogate llYJ2.gJ:y, 
to aneviate the confusion and wi.Certillnty that it had 
cailiied. . " 
"(l)'The California Court of Appeal held in~ 
v. Dupqnt 'r. simrQ.J 88 Cal.Ami.4th. 192. 105 
Cal.Rpfr.2.d 607. "that a Child support. ordel'. which 
calculates tlie luiiouiit of pasf dlle 8upport owed under 
a prior dtlier and sets a monthly amount to reduce 
pas( due ·sU.pport constitutes a nev/ installment 
'ud .. t. " . . . ' . 
J gmen .· ·. . . . . . 
"(2) The d8ciilion in l2Hi2i!!J!_ has reSulted in disparate 
appliditicin' of the rules· regardmg ai:cruar of interest 
from order to order; cmrit. tii court, arid ' county to 
county for the pillpose of calcillating interest under 
Section 685.020 of the Code of Civil Procedw'e. 
**9 '·'(3)'lt is thereforethe intent ofthe Legislature to 
abrogate ·the· holding of "the California Court of 
Appeal in .. DuPont v .. .piimmt, to reaffirm that the 
legislative intent is' thilt no slipport order or notice 
issued, •which s~ forth the amount of supJ)ort owed 
for' 'pnor periods· of time cit ·establisl:les a.: periodic 
payment to liquidate the siipport o".'ed for prior 
pericitliii be cmisidered a nioney judgment for . the 
purjloses of@bdiviBion (b) of Section ·6 B 5: 020 of the 
Code of Chill Procediire.;;,'' (smts.2002, ch. 539; § 
l(il); ji. 2526.) 

The question before us is whether the amendment to 
Family Code section 155 applies to the accrual of 
interest on child support. arrearages that were the· 
subject of arrearages · orders entered before the 
amendment took effect on J !inuary l, 200 3. 

Il. FACTUAL AND PROCEDURAL 
BACKGROUND 

Ronald and Debbie McClellBil. (Debbie) separated in 
1986 and divorced in 1987. Ronald was ordered to 
pay support fqr tlleir two. chlldreii. Ronald faiied,'i:o 
make many of the required support paymentll. In. a_ 
December 20, 1994 order (the December 1994 
order),:oo. the B)lperior court d.etermiiied th!it Ronald 
owed $16,491.78 in child support arrearages to the 
County (as I?!lb'!>i~. h!lfl .been. receiving public 
assistance),Etl! $21,618.24 in child support arrearages 
to Debbie plus $9,25~.43 in interest accrued as of that 
date. The Decembi!l1994 ilrder.direcied Ronald to 
make uiorttlily "• payments of $250 toward the 
arrearages, which would increase to' monthly 
payments bf $400 siX months later. " 

ilfl. The December i994 . orde.r was 
desigi:lii,te,4 both ~ a ju<ig'ment" llll,d, an 
"ordef · il.fter hearing" by tli~ · '!>cixes cbe~eii · 
on the form and was entered a5 a jiidgiileiit 
We are nevertheless mindful that Family 
Code secticliH55•doeil not' preclude such"'ari 
order from ' beili.g treated . es a moriiiy 
judgment for pfuPci!ieli · either than the 
application of postjudgillimt ilitef9.t ·under 
Code of Civil Procedure section "685:020. 
subdiviBion (bl. Our reference to the 
December 1994 order· as an "order" rather 
thaii a judgment" is not meant to imply.any 
view on whether an arreara,ges order mli.y-be 
properly treated as a judgment·:for llI!-Y 
purpose other than the appliciition of Code 
of ·-~·Civil :Procedure section 685 .020. 
subdivision Oil. 1 • .. 

s Uilder , the Statlitor')i f:nmiewotk that 
eXisted dilliiig " the I relevilllt llii:iefnmiii, • 
"[fj" ederal Stiitilies and re ~atioris reijiiire[ d_ ] " " " '. •" gu ' 
that . areht reci ietits :of 'AFDC . [Aid :'!.to p . P. .. . . .. .., .. 
Families With. Dependent Children] assign to 
the state as a 'ccinditioii of receiving benefits 
any right· to suppotfV{hich _their :children 
may have, includi:Iig 'the 'right' 1:0 Bilpport 
aiTee!a'ges," mid '"Welfare aiia Institutions 
Code section 11'350. IDibdivisicfu fa)(lt 
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[provided.that] in any case of separation of a 
parent from children which results in AFDC 
benefits being granted to that family, the 
noncustodial parent shall be obligated to the 
county for an amount equal to the amount 
specified in an existing court order:" Un re 
Marriage of Thompson. supra. 41 
Cal.App.4th 1049. 1056. 48 Ca1.Rptr.2d 
882.) 

The December 1994 order did not expressly address 
whether interest would continue to accrue on the 
arrearages.flll.l. During the hearing, counsel for the 
County stated, " ... I'm also asking that the court fmds 
[sic J that interest continues to accrue on the entire 
unpaid balance, as provided for by law." The court 
did not explicitly rule on this request but impliedly 
assumed the continued accrual of interest on 
arrearages _when it remarked that an initial $250 per 
month payment toward the **10 arrearages "doesn't 
even begin to pay the interest," and· that when the 
payments rose to $400 per month, Ronald would be 
"just about breaking even." 

FN5. The December 1994 order stated, 
"Interest is without prejudice." Based on our 
review of the record, we do not interpret the 
statement to relate fo whether interest would 
continue to accrue on the arrearages. It 
appears from the record that interest was 
ordered "without prejudice" . because there 
was some confusion at the hearing as to 
whether the parties had done their math 
correctly in determining that exactly 
$9,254.43 in interest had accrued to date. 

Although the December 1994 order did not expressly 
address whether interest continued to accrue on 
amounts subject to that order, the County sent *254 
Ronald a notice in November 1996-alerting him that 
$4,293. 16 in interest h!l(i accumulated· on his 
arrearages obligation to the County, including the 
mearagenet forth in the December 1994 order and 
other support payments that Ronald had Iriissed since 
that time. The County gave him notice that "[t]o 
avoid additional interest charges, you must pay, 
within fifteen (15) days from the date of this letter, 
the amount of $27[,]49253, which is the total amount 
due on your account, including the above-stated 
interest and arrears,!' and explained that any 
payments would-be, applied to any current obligation 
first, then to interest, then to arrears. 

In March 2003 Ronald filed a pleading with the 
superior court requesting an order directing the 
County to petform an audit of his child support 
obligations. The County petformed an audit in July 
2003, showing (1) that Ronald owed $80,739.88 
(including $27,631 in interest) for the pre-December 
1994 arrearages and for additional missed support 
payments through May 1995 when Debbie went off 
public assistance; and (2) that Ronald owed Debbie 
$17,075.97, including $1,072 in interest for support 
payments missed since June 1995. Ronald chli.llenged 
the Coiint)''s calculation of interest. He argued that 
the December 1994 order had the legal effect of 
stopping the future accrual of interest on all pre­
December 1994 arrearages, and he requested that the 
court order a new audit without the inclusion of the 
disputed interest. 

After considering the parties' briefing on whether the 
2003 amendment to Family Code section 155 could 
be retroactively applied to the December 1994 order, 
the court rejected Ronald's challenge. The court 
concluded that interest continued to accrue on the 
arrearages because the amendn:lent to Family Code 
section 155 controlled the legal effect of the 
December 1994 order. Ronald appeals, arguing that 
''there jB no legislative statement of intent that Family 
Code section 155 be retroactive," and that "to apply 
Family Code section 155 retroactively violates due 
process of law." (Capitalization omitted.) 

ill. STANDARD OF REVIEW 

We. apply a de novo standard of review to tlie 
superior court's analysis of the legal effect of the 
amendment··to Family Code section 155. (See Re­
Open Rizmbla, Inc. v. Board ofSupervisors (1995) 39 
Cal.App.4th 1499. 1505, 46 - Cal.Rptr,2d 822 
[applying de novo standard of review in analyzing 
the effect of amended statute]; Hermosa Beach Stop 
Oil Coalition v. Citv of Hermosa Beach (2001) 86 
Cal.App.4th 534. 548. 103 Cal.Rotr.2d 447 
[retroactivity ofnew law reviewed de novo].) 

illf£ .Generally, we may retroactively apply a new 
statute "only if it contains express language of 
retroactivity or if other sources provide a clear and 
unavoidable implication that the Legislature-intended 
retroactive application." (Myers ·V. PhiliD Morris 
Companies, Irie. (200:i) 28 Ca!Ath 828, 844, 123 
Cal.Rotr.2d 40. 50 P.3d 751.) Even then, "the 
retrospective applicatlo,n of a statute may be 
unconstitutional .•. if it deprives a person of a vested 
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right without dl!e process of law." (Jn re Marriage of 
Buol Cl 985) 39 Cal.3d 751. 756. 218 Cal.Rotr. 31. 
705 P.2d 354.l 

**11 /\.~ a' thre~old '~s~. however, we must 
detennine , whether the amendment to Family Code 
section 155 wllS indeeci a new law. to which tliese 
retroa.ctivity standards .. ,apply or, instead, mere,iy a 
clmifi~ation of eXisting \aW; If we decide that the 
am~dme11t to Family Code sectfon 1 SS only c!ari±ied 
existing \aw. then _the app~Caiion qf the a'mendnierif · 
to Ronald's . case 11ee~ not be. analyze ti . as · a 
retro~vity issu.e.. (See Bowen v, Board of 
Retirement 0986) 42 Caj.3d 572. 575; fn. 3. 229 
Cal.Rptr, 814. 724 P.2d .5QO [b~~~~ the colirt 
concluded that the statutory amendment clarified 
re.th er than changed existing law' there was "no need 
to r~cb . [f!Ppe!iant's] argument!I .. regarding the . 
amendment's retro~ctive application"l) ' '' 

.- . ' ··-

ill "'[,6.} stiitute tfuit.m~ly cl;'t}ies, riltl).er than 
changes, existing law doe~ 11ot operate retrospectively 
even , if applied to , trailsB.Cµons predating~ it!I 
enactinent"becaus~ the true m.eamii:g of- the . stii.tute 
remains the swii.e~"' · (McClW!g v. . Empl&ment . 
Development pept. (2004) 34.Cal.4th 467. 471. 20 
Cal.Rptr.3d. 428. 99 P.3d 1015. ~otin:g · we8iern 
Sec:UHtv Bank y. Sup@r Ciiig{(1997l .15 Cal.4th 
232. 243. · 62 Cal,Rjjti",2d 243; 933 P,2d 507;• see aJ.s.o 
GTE Sprint CommimicatiOns Coro. v. Staie Bd of 
Eaualization (1991) 1 Cal.APP.4th 827. 833. 2 
Cal.RDtr.2d ·44i ["Whm a stafute or 'amendment 
clmifies existing law, such action is not considered a 

' ' change becau8e it merely restates the law as it was-at 
the tiilie, ani:i retroactivity is liot involved''].) Thus, "a·' 
clarificatioii .of existirig'.law ; .. may be applied to 
tranSactioris predatilig ·its :eruictment without being 
con8idered retroactive. [Citatioh.] The clarified law is 
merely a Statement of what the lavi has always been." 
CRiltfy v .. HiltonHotels-CmptQ.002). l 00 ·caLApti.4th 
599; 603.: 123 .Ciil;Rptr,2d)57;') ' ,. · 

. ·~ '.:. , ·.-· .. :.:.;.·; ~:.-~ .. ~·. r ·~ , , . 

Ifill1l To decide whetliei'the auiendnient to Family 
Code section 15 5 merely clmified existing law, we 
may ·give "due conilideration" to. the Legislafure's 
views, bilt ·~a legiillative declaration of an eXisting 
statute's meiming is neitbm binding' nor conclusive· in 
construing· the statute." (We§tem Security Bank y. 
Sutzerior . Court,'· .supra. .. :.Js Cal.4th :232; 244. '·62 · 
CaLR#.2d-2431 933 °P2if507.i see iilso McGlung,.Y,. 
Eiriploymrni peyelopint?nt Dept., .. sui?rQ. 34:CaL4th 
467.,"473; 20 caLRptt;Jd 42s., 99 'P,3a lors:r~·A 
deeleration that ·a: *256 stabitory amendment 'merely ' 

clarified the law 'cannot be given an obviously 
absurd effect, and the court cannot accept the 
legislative statement that an unmistakable change in 
the statute is nothing more than a clarification and 
restatement of its original terms."' <McClufrg. at p, 
473 •. 20 Cal.Rptr.3d 428, 99 P,3d 1015.} Thus, 
although we may _ review the legislative history to 
enlighten' our inquiry' the decision as to whether the 
amendment to Family Code section 155 changed or 
merely clarified existing law must, in the end, turn on 
our own analysis. 

Applying tbiS apprciilch, we _ first review the 
legislative bistOIJ:' to determine whether in amending 
Fam.ilV Code section 15 5 the Legislature believed it · 
was merely clarifying·.· exiSting· ~law. Here, the 
Legislatilre stated that the 'amendment was intended 
to "abrogate" the holding ·of' pupont, address the 
"ciisParate Eippliciltioii of the rules regardirig B.ccnial 
of mterest" i:aiis,ed by 'Dupont, and ''reaffimi!' the 
legislative· iritent that BITearages orders· should not ·be 

. treated iis ·money judgmentS fi>r the purpose of 
calculating postjudgment interest (Stat8;:ioo2, ch.' 
539, § l(a), p. 2526.) Flirtber, an Assembly 
committee report explained that "application of the 
. PY2fml. · decision is far from consistent'~ because 
~ased ·its decision on the eqliitable power of 
the ·court to : enforce child support' orders," so that 
"whether a support recipient •will be ordered**l2 to 
receive all interest owed ,on Ii support order will 
depend on the vagaries of whiCh juclge bis or her case 
is before." m.(Assem. Com. on Judiciary, Analysis 
of Sen: Bill No. 97 (2001•2002 Reg. · Sess.) as 
amended Aug. 16, 2002, p. 5.) l!lil Acccirding to the 
Assembly committee report, the.amendment ''returns 
California support law to the intended rule of Jaw 
prior *257 to the Dupont holding'', and "clmifies that 
the .Legislature did· not intend to. halt the accrual of, · 
interest on unpaid child support arrearages where the 
court ·issues an· order which ·simply calculates .the 
amount of past due ~upport owed·under a prior order 
and sets a monthly· amount· to .,reduc;e. those 
arrearages.': (Assem. Com .. on Judiciary, Analysis of . . fill ,. 
s~ Bill No. 97, supra, pp. 1·2.) . ,, . · . 

lli§.. The Assembly · committee report 
. elaborated:· "Some courts follow Dup'ont·ti:i 
provide. ' eqUitable relief' from ' 'the 
enforcement ofa support order 'at the back 
end.' Others require DUpont language in all · 

· orders;· to be applied prospectively-that· is, 
for all orders, interest does not accrue on the 
principal balance, just on the missed 
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installments. In some courts, this is only true 
if the parties stipulate to an order in court· 
for out of court stipulations, the pre-Dupont 
rule can apply. Some courts are making 
prospective Dupont orders, but including 
'acceleration clauses' making t!J.e full 
principal balance subject 19 interest ff a 
specified number of iristiilJment paym~p.ts . 
are missed-but the number of payments 
varies from court to court; iUld wheilier the 
applibatioli of in;eres_t to -the - prillbipal 
balanc~ goes b~k tQ th.e .date. of the 9rder or 
starts as of the date of IIJ.issed installmeri!S is 
also. ~at Standard. What is fiiscinatllig; and 
indeed alarming, is that this· incohsiSterit 
approac)l is not orily ,evident from county to 
county> but can be. foimd from courtroom to 
courtroom in seine coiinties." (Assem. Com. 
on Judiciary, Analysis of Sen. Bill No. 97 
(2001·2002 Reg.-Sess.) as amended Aug. · 
16, 2002, p. 6,) 

FN7. "Committee reportS are often ~efi.u'in 
dflt~g the Legislature,'s · · int~t," 
although we should "hesitate to accohi much 
weight tO .. an .ailonymoti.s siafr rep~rt that 
was inerely summarizing the . effect of 'a 
proposed bill." CCalifornia Teachers :4.ssri v. 
Governing Bd of Rialto Unified School Diit. 
0997) 14 Cal.4tl:i 627. 646. 648. 59 
Cal.Rotr.2d 671. 927 P.2il 1175 [despite this 
adiliop.ition; ''considering cCiim:ilittee _repo~ 
and coricluding that 'it Was "fully CC°!nsist!inf' 
with the · cciw:t's _cpn9lusimi on· 1egislatjve 
intent]; see iilso People v. Cruz Cl996) ·i3 
Cal.4th 764, 773·.774. fn. 5. 55 Cal.Rotr.2d 
117. 919 p .2d 731 ["it is well establlihed 
'that reports of legislative ~Ciinmiitees and 
commissions are part of a statute1s 
legislative history and may be considered 
when . the ' meaning . of a . sta:tU.t~ • is 
uncerta,m"J.) We exeri:iine the statements in 
the Ass'embly committee report with these 
Standards in In.irid; • · · 

FNB.i:>upo;J w~ preceded by Countv of 
Alameda v. Weatherford (1995) · 36 
Ca1.Aoo.4th 666, 42 Cal.Rotr.2d. 386. 
F()llowing· rea8oiling siriiilai to ~ 
Weatherford held that because an atre~~ges 
order reqUiiing paYIIlenis to the county· did 
not ~!early and defulitely provide.for liccruiiJ 
of interest on the arrearages, the cotirt could 

exercise equitable discretion to order that no 
interest accrued on the arrearages. 
<Weatherford, at pp, 670~671. 42 
Cal,Rottid 3 86,) The legislative history to. 
the amendment to Family Code section isf 
indicated .ari intent tCl abrogate Weatherford 
as weil. (Assem. Com. on Jtiiliciiiry, 
Analysis of Sen. Bill No. 97 (2001-2002 

·Reg. Sess.) as amended Aug. 16, 2002, p. 7.) 
We note that neither Weatherli:ird, which 
was cie~ided iri 1995, nor .Dupcini.'wlilcb' 
was decided. in 2001, had been i:lecided 
when the December 1994 order issued 'm 
Ronald's case. 

Ifil. We conclude that the Legislature viewed the 
amendment to Family Code section 155 as a mere 
clarification of the law. The Legislature indicates im 
intent td merely ckdry ex~tirig Jaw w~ere; ai hete, it. 
''promptly reiiCts to the - emergence Of a novel 
question of statutory interyretation" caused, · f oi' 
instance, ]?y ''the disruptiv.e effect of. [a] Cour\ of 
Appeal's decision';(Western Securitv Bank . v. 
Superior .Court, supra, 15 Cal.4th 232. 243, 245. 62 
Cal.Rptr.2d 243. 933 P.2d 507) or where, as here, it 
amends 11 statute to' resolve 8lllbiguity in the existing 
law. (See "*I3Kerri v .. County oflmperial (1990) 226 
Cal.App.3ci 391.401. 276 Cal,Rptr. 524 [am~iidment 
clarified the law when it was clear that ·~e intent of 
the sponsor of the bili was to c/a~ify existirig law and 
remove any ambiguity to specific fact situations"); 
Tvler v. State o(Cal/(ornia (1982) 134 Cal.App.3d 
973; 977. 185 Cal.Rotr. 49 · [!Jtatutory amendment 
merely clarified existing law when it was enacted iri 
response to "confusion" created by a court decision].) 

We next tum to our own evaluation of whether .the 
amendment to Family Code section 155 changed or . 
merely clarified existing law. In undertaking this 
analysis, we necessarily evaluate whether Dupont, 
which the I,egislature expressly Di.tended to ·abrogate · 
by amendiri-g Family Code section 155, dep!IJ1ed 
from existing law. Having examined Dupont and.t)le· 
SUITOl,lllding legal context at the timtl it was decided, 
we conclude l2J!J!E!l!. dep~ from existing law. The· 
amendment to Family Code section 155 merely 
clarified th~ .l.i!Yi- aa· it .existed prior to. DuDont by 
remo:ving '.one of the assumptions on which 'Dupont 
was. based,-nBIIlefY, that an arreai-ag~s .ordeds a new 
money judgment payable in installments. 

ill It has long been the law that an enforceable 
money judgment comes irito existence at the tinie that 
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a child support payment is missed. (See !rJ...J:J1. 
Marriage o(Hubner. supra. 124 Cal.App.4th 1082. 
1089. 22 CalRptr.3d 549:*258ln re Marriage of 
Perez(l995) 35 CS:LAifu.4th 77; 80. 41 Cal.Rptr.2d 
377':.Jackion v.' JackSon Cl975f 51 Cal.Ai;p.3d 363. 
366. · 124 · .taLRiili:. lOf,).Duziont deperted · from 
existing l11w by determining that a previous judgment 
is "satisfied or otherivise discharged" by the creation 
of a new inSta:llment judgment 11Iid pilyment plan. 
(Dupont y. PuPi:mi. Mra. 88 Cal.App.4th 192. 199- . 
200; 105 CaLRDtr'.2d 60tl We have found nothing in 
the liiw at . the tlnie /2JJ/1QrJ1. was decided that 
compelled this conclusion.' . . 

Duoont cited Keith G. v. Suzanne H. 0998) 62 
CBlAPo.4th 853. 858~859. 72 Cal.Rptr.2il 
52S;!iici@on v. Jackion. .fupril, 51 Cal.Aub.3d 363. 
366•367. )24 Ca!.Rlitr. till: and In re Marridge qf 
Trainoffi C1989l 212 ciiLAPrii3d 107'.i: 1075~ 261 
CB.l.Rptr. 36. foi' the pl:inciJlle that "[a]trlal court 
milintB.iiiB - contiiiwng eqiiitabfo jiiriSdicti6Ii. t6 
detetrliine th,e niimrier iii whiCli. aii order 9r 'judgment 
for child support will be paid" arid to consider. ''the 
extent· io · which· a defailitiiig parent has 81¢.sfied or 
otherWise diBcharged'' ·a. support obligation: fDupont 
y I)iip'i:mt. Sµpr,; 88 Cal.Ano.4th 192. i99-200. 105 
CS:L@ir:2d 60];)'Howev~r;'those cases .a,l.l limittheir 
diSC'iUiiiion to the co"urt's' equitabie power tO modify 
the manner iii ~hich s\ipport payrilentii are made or. 
deemed satisfied (such as redllcblg the payments or 
giving credit tOwar~ satisfaction of the support 
obligB.tion: when the Child goes to li vi: with the paying· 
parent). They do not establish any ability~by the court 
either to deem a judgment "satisfied of otherWlse 
discharged'' when no payment cir offset exists, or to 
stop interest from accruing on delinquent support 
paymentii: 

Wrth itil unprecedented holding that an arrea.riiges 
order. i.B a riew instal!mentjudginent that 6up~edes 
arid "satiSfie[s] or . oth~e . diScharge[s]" a: 
preciXisting child 'support judgment, thereby stopping 
the futther .• acctiiiil cif 'interest cin the . arieiifa'.ges, 
Dupbrii displaced the exiStii:ig iiile tliilt "[i]riterast 
acciueB ,,, . ciJi the ·princlpB.J' ani,ount 'Of a . money 
judghient remaining t.iilsatiffeed'J (Code Cij. .fto~ ... J 
685.0l o; :: S!i.l:id. .. Cat· itii.licii added,} 'P@iint iilso 
diSPlii:ced Coae cif Civil ·filcedure section 685.030, 
which setii 'forth the- cirCumstaifoes in' which ilitmst 
ceases to accrue ciii a: jhiigmeh~ lliI · ofwhich reqtiife 
satisfaction of the judgment, as well as **14Fa~Uy 
Code · section · 4502, which states that 
"[n]otwithstimding any other provision of law, a 

judgment for child, family, or spousal support 
... including all laiefU! interest and penalties computed 
thereon, is enforceable until paid in fall . ... " (Italics 
added). 

By clarifying through the amendment to Family Code 
section 155 that an .arrearages order was not a new 
instBllment judgm~t for the pwpose of calculating 
postjudgrilent. int¥es~ the Legislature· remo_ved one 
of the analytical. foluida~C)I!B on which Dupont based 
its holding: .that ~ arrearages order iS a #ew money 
judgme,\if p!,yable in in$lhrieiftS. The. arp.eridment to 
Faniily code· section 155 simply allowed the basic 
postjuc!ginent jnferiist rules in tile *259 Cod~ of Civil 
Procedtjfu, to co'#i11U~, 't!> . coii.i:rol the accrual of 
interest on delinquent chlld support paYm.ents without 
the confus'ion created by Duporit . . ~· 

ll.Ql Based on this backdroP. of the Jew existing at the 
time that Family Code section ISS was amended, we 
conclude that the amendment merely clarified 
existing law that Vias alre8dy plaiµly set forth in Code 
of CiVil Procedure section 685.010: A money 
judgriieii,t t:()]ltillii,es . tq a~e, in~ un~ it is 
satisfiet:J. (Se¥. Western SeCl.ll'ilJi Bank y. Superior 
Court. supfa. 15 . Cal.4th 232. 243. · 252, 62 
Ca1Jlritr.2d 243. 933 P.2il 507 [am~{i!nent was 
mer:eJY, ar_c~~on .of:tlie.Jaw wh.~IJ. .the court 
declSlon. that. it aj:ifog~d . had 'yrod11ced. an 
unprec:e~#d rule without solid l~gaj \\D-derpinnings 
oi' m,i.y real , f9.w;i~ction , t\J th~ ~al ltiliey~ge of the 
statums. involVed"]; Re~Operi · Riiinbla.' Ina: ,;: Board 
ofSuPekii;;;;.s. 'supra. 39 Cal.App.4th 1499; 1510, 46 
CatR#r.2d 822 [LegislatlJre's libtqgatiori ~f Court of 
Appe!il , deciiji911, that nils~~17ued ~w:Teiit. law by 
incoq'ec::tlY. giyj.ng precedence to one . statutory 
pi:ovisii,>tl. apd, ~~ring an.()ther wliS a clarification of 
eilifulif JiWJS · · · ' 

Having C9I1clud~d that tile ... wri!'ndment to Family 
Code section 155 merely.clarifjed ~;x~g law, we 
need· nof Bddress 'whether the Legislafure intended 
retr0active appllciitlon or'tlie .aln~dni.eji~ or Ronald's 
argument that his due process rightii were violated by 
retroai;tive applic,t,io~ of '· new .ill:-V: :E{o:we,ver, :we 
nev~~l~s .. pom~ Qt!tthat,J!Y.ei'e we to ry~~~nald's 
dull piu·~~~. ar~en~ we 'YC>uld fiP!l '.*o· biisis to 
disturli the Bil: mot court's firiding that th~re :was "no .. . . . P. ,.,... .. """ ., .. , . , .. " 
evi#..~. ·.~ T~O.~B1,· .. 4l w:ok .. iii!-)'.. ac~~~ :whatsoever 
m reliB:ii~e· 'on the law Bii it' exiiited be~ore the 

~~~tt~~h ~f~;~~ ~#ifen~~~~r~:t h~~ 
been justifiil<L The· court mdicated at the December 
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1994 hearing that interest would continue to accrue, 
and the County sent Ronald a notice in 1996 
informing him that interest was accruing on the 
arrearage& that were the subject of the December 
1994 order. (See In re Marriage o( Bouquet (1976) 
16 Cal.3d 583. 592. 128 Cal.Rptr. 427. 546 P.2d 
13 71 [factors that court considers in detennining 
whether a retroactive law contravenes the due process 
clause include "the extent of reliance upon the former 
law, the legitimacy of that reliance, the extent of 
actions taken on the basis of that reliance, and the 
extent to which the retroactive application of the new 
law would disrupt those actions"].) 

Ronald also argues that even if we determine that the 
amendment to Family Code section 155 may be 
retroactively applied to him, we should nevertheless 
exercise equitable discretion to order that he does not 
have to pay interest. We reject this argument. Ronald 
cites no authority indicating that either we or the trial 
court has such discretion. Further, the accrual of 
interest is not a discretionary matter "'" 15 but is 
instead controlled by statute and continues until a 
judgment is satisfied. (Code Civ. Proc .. § 685.010.) 

e The order is affirmed. 

WE CONCUR: O'ROURKE, Acting P.J;, and 
AARON,J. 
Cal.App. 4 Dist,2005. 
In re Marriage of McClellan 
130 Ca.I.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily 
Op. Serv. 5171, 2005 Daily Journal D.A.R 7035 

END OF DOCUMENT 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

AMENTO, CA 95814 
E: (916) 323-3562 
(916) 445-0278 

E-mail: csmlnfo@cam.ca.gov 

November 13, 2007 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Auditor/Controller-Recorder, County Clerk 
222 W. Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415-0018 

ARNOLD SCHWARZENEGGER, Governor 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis, Proposed Parameters and Guidelines and Hearing Date 
Mentally Disordered Offenders: Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 
Penal Code section 2966 
County of San Bernardino, Claimant 
Statutes 1985, chapter 1419; Statutes 1986, chapter 858; Statutes 1987, chapter 687; 
Statutes 1988, chapter 658; Statutes 1989, chapter 228; Statutes 1994, chapter 706 

Dear Ms. Ter Keurst: 

The draft staff analysis and proposed parameters and guidelines are enclosed for your review and 
comment. 

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Friday, 
November 20, 2007. You are advised that comments filed with the Commission are required to be 
simultaneously served on the other interested parties on the mailing list, and to be accompanied by 
a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an extension of 
time to file comments, please refer to section 1183 .01, subdivision (c)(l), of the regulations. 

Hearing 
This test claim is set for hearing on Thursday, December 6, 2007, at 9:30 a.m., in Room 126, 
State Capitol, Sacramento California The final staff analysis will be issued on or about 
November 21, 2007. This matter is proposed for the consent calendar. Please let us know in 
advance if you or a representative of your agency will testify at the hearing, and if other 
witnesses will appear. If you would like to re_quest postponement of the hearing, please refer to 
section 1183.01, subdivision (c)(2), of the Commission's regulations. 

Please contact me. at (916) 323-8217 with questions. 

NANCY PATTON 
Assistant Executive Director 

Enc. Draft Staff Analysis 

, 61 
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Hearing Date: December 6, 2007 
J:\MANDA TES\2000\tc\OO·tc-28\psgs\dsa 

ITEM 

DRAFT STAFF ANALYSIS 
PROPOSED PARAMETERS AND GUIDELINES 

Penal Code Section 2966 

Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole 

OO-TC-28, 05-TC-06 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

The Executive Summary will be provided with the final staff analysis. 

1 
The test claim was amended on March 2, 2006 to add this statute. The amendment was 

accepted based on provisions of Government Code section 17557, subdivision (c), that were in 
effect on the date of the filing of the original test claim. 
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STAFF ANALYSIS 
Claimant 

County of San Bernardino 

Chronology 

07/05/01 

08103101 

08/09/01 

09105101 

09107101 

11/08/01 

11/09/01 

02/05/02 

02/06/02 

02127/02 

01/19/06 

02/03/06 

03/02/06 

05/26/06 

05/26/06 

06123106 

07/11/06 

07/28/06 

08/07/06 

08/22/06 

10/27/06 

11/08/07 

County of San Bernardino filed test claim with Commission (OO-TC-28) 

The Department of Corrections submitted comments 

The Department of Finance submitted comments 

County of San Bernardino requested an extension of time through 
October 25, 2001 to respond to commentS 

Commission staff granted request for extension to respond to comments. on or 
before October 25, 2001 

County of San Bernar.dino requested an extension of time until December 3, 2001 
to respond to comments 

Commission staff granted requeSt for extension to respond to comments on or 
before December 3, 2001 

County of San Bernardino requested an extension of time until February 22, 2002 
to respond to comments 

Commission staff, granted request for extension to respond to comments on or 
before March 8, 2002 , 

County of San Bernardino filed reply to Department of Finance comments 

Commission staff issued draft staff analysis 

County of San Bernardino filed comments on draft staff analysis 

County of San Bernardino filed amendment to test claim (05-TC-06) 
'' .. ' ·- . 

Department of Finance waived its comment period on the amendment 

Commission staff issued draft staff analysis based on amended test claim 

County of San Bernardino filed comments on amended draft staff analysis 

Commission staff issued final staff analysis 

Commission adopted Statement of Decision 

Commission staff issued draft parameters and guidelines 

Claimant submitted comments on draft parameters and guidelines 

Department of Finance issued comments on draft parameters and guidelines 

Commission staff issued draft staff analysis and proposed parameters and 
guidelines 
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Summary of the M.andate 

The test claim statutes set forth procedures for civil cowi hearings that are initiated by a prisoner 
or_ parolee who wishes to contest a finding, made at the time of parole or upon termination of 
parole, that he or she meets the mentally disordered offender criteria, as defined. If the person 
requests it, the cowi shall conduct such a hearing; the district attorney is required to represent the 
people and the public defender is required to represent the person ifhe or she is indigent. 

On July 28, 2006, the Commission adopted the Statement of Decision for Mentally Disordered 
Offenders (MDO): Treatment as a Condition of Parole (OO-TC-28, 05-TC-06). 2 The 
Commission found that the test claim legislation constitutes a new program or higher level of 
service and imposes a state-mandated program on local agencies within the meaning of article 
XIII B, section 6, ofthe California Constitution and Government Code section 17514 to perform 
the following activities resulting from Penal Code section 2966 hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

Discussion 

Commission staff prepared and issued the draft parameters and guidelines on August 7, 2006.3 

The proposed reimbursable activities were limited to those approved in the Statement of 
Decision. 

On August 22, 2006, the claimant submitted comments on the draft.4 In their comments they 
proposed a detailed listing of the reimbursable activity components, stating that these 
components serve to break down the reimbursable activities approved in the Statement of 
Decision to measurable pieces and represent reasonable methods of complying with the mandate. 
On October 27, 2006, the Department of Finance submitted comments on the claimant's 
proposal. 5 Staff modified the draft parameters and guidelines to include the components 
proposed by the claimant and to address Finance's comments as follows: 

l Summary of the Mandate 

Staff added a paragraph to summarize the mandated pro grain, upon request of the claimant. 

· IL Eligible Claimants 

Staffdeleted cities as eligible claimants because they do not implement this program. 

JV. Reimbursable Activities 

A. One-Time Activities 

Claimant proposed adding the following one-time activities: 

2 Exhibit A. 
3 Exhibit A. 
4 ExhibitB. 
5 Exhibit C. 
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I. Developing policies and procedures to implement Penal Code section 2966. 

Department of Finance commented that district attorneys and public defenders have existing 
policies and procedures regarding involuntary committal of potential parolees under Penal Code 
section 2972. Therefore, this activity should be limited to updating the existing policies and 
procedures to add the new procedure for civil court filings under Penal Code section 2966. Staff 
finds that this activity is necessary to carry out the mandated program, 6 but agrees that it should 
be limited to updating existing policies and procedures to include implementation of Penal Code 
section 2966. Staff limited this activity. 

2. Developing or procuring computer software to track Penal Code 2966 petitioner status. 

Finance recommended that this activity be deleted because all California sheriffs' facilities have 
existing computer software systems to track their own inmates as well as inmates in transit to 
other jurisdictions. Counties ate already being reimbursed under a similar program (Mentally 
Disordered Offenders' (MDO) Extended Commitment Proceedings, 98-TC-09) to develop or 
procure computer software to track the status of committed persons. There is no evidence in the 
record that a new system is necessary to track persons for the program here, or that counties 
could not use the existing computer software. Therefore, staff did not include this activity in the 
proposed parameters and guidelines. 

3. Initial training of staff on the mandated Penal Code Section 2966 activities. 

Department of Finance recommended that training be deleted. Counties are already 
implementing a similar MDO program, and therefore training on the program here is not 
necessary. 

Staff makes the following :findings regarding one-time employee training: 

• Psychiatrists and Psychologists. Participating psychiatrists and psychologists attend 
continuing education each year to retain their licenses, and therefore, staff finds that 
training of psychiatrists and psychologists is not necessary to carry out the mandated 
program. 

• District attorneys and Public Defenders. Rule 3-110 of the California Rules of ...... . 
Professional-Conduct, enacted in 19757

, requires all attorneys to be competent in the area 
of practice and obligates attorneys to acquire sufficient learning and sldll before· 
performance is required. 8 Therefore, sufficient training for attorneys on the handling of 
Penal Code section 2966 hearings is not an activity imposed by the test claim statute, but 
a pre-existing obligation imposed by the California Rules of Professional Conduct. 
Accordingly, staff finds that attorney training regarding the Penal Code section 2966 
hearings is not required, nor reimbursable. 

6 Section 1183 .1, subdivision (a)( 4), of the Commission's regulations authorizes the Commission 
to include the "most reasonable methods of complying with the mandate" in the parameters and 
guidelines. The "most reasonable methods of complying with the mandate" are "those methods 
not specified in statute or executive order that are necessary to cam: out the mandated program." 

7 This rule was originally numbered Rule 6-101, and later renumbered as 3-110. 

s ExhibitD. 
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However, staff finds that one-time training regarding· a county's internal policies and 
procedures on Penal Code section 2966 hearings for each employee, including district 
attorneys, public defenders, investigators, and all administrative staff, such as secretaries 
and paralegals, who work on this program is necessary to carry out the mandated 
program and is reimbursable. 

Staff limited training to initial training of district attorneys, public defenders, and administrative 
staff including paralegal and secretarial staff on mandated activities, and further limited the 
training to one time per employee. 

B. Ongoing Activities 

Claimant proposed the following ongoing activities that were included by staff without 
substantive change. Claimants declared under penalty of perjury in their test claim that the 
above ongoing activities are necessary to conduct and participate in the hearings required by the 
test claim statutes. In addition, these activities ars similar to the actiVities approved in the other 
MDO mandated program (Mentally Disordered Offenders' Extended Commitment Proceedings, 
98-TC-09). Therefore, staff finds that the following ongoing activities are necessary to carry out 
the mandate, and included them in the proposed parameters and guidelines. 

1. Review relevant documentation, including pertinent Board of Prison Terms hearing and 
appeal docum1mts; pertinent medical records; Conditional Release Program records, police 
and probation' reports; criminal histories, pertinent evaluations of petitioner and records of 
prior MDO proceedings. 

2. Review and.file motions with superior court. 

3. · Travel to and from state hospitals, prisons and county jails where detailed medical records 
and case files are maintained. 

4. Travel to and from state hOspitals, prisons and county jails by the defense counsel in order to 
meet with the prisoner client. 

5. Prepare and represent the state and the indigent prisoner or parolee in a bench or jury trial 
to decide whet~er or not the petitioner meets the criteria to be committed under Penal Code 
Section 2966. . ... · 

6. Copying char·ges and long distance telephone charges related to the above activities. 

Claimants also proposed the following activities. Staff did malce substantive changes to these 
activities: 

1. Prepare and represent the state and indigent prisoner or parolee in civi/"hearings on the 
petition regarding the appeal of the petitioner's MDO status under Penal Code section 2962. 

Staff did not include this activity because coiinties are already reimbursed for this activity under 
the other MDO program: Mentally Disordered Offenders' Extended Commitment Proceedings, 
98-TC-09. In addition, this activity goes beyond the scope of the Commission's findings in the 
Statement of Decision. 
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2. Retain necessary experts, investigators and professionals to prepare for and testify at any 
civil trial and any subsequent petition hearings. 

Staff revised this activity to remove the language "and any subsequent petition bearings" because 
it exceeds the scope of the Commission's findings in the Statement of Decision. The reference 
to "any civil trial" was changed to "the civil trial conducted pursuant to Penal Code section 2966 
bearings" in order to limit reimbursable activities to the bearings at issue. 

3. Travel to and from court. 

Staff clid not include this activity. The activity below provides reimbursement for transportation 
of petitioners, and travel for county employees would be claimed under indirect costs. 
Therefore, the activity is not necessary to carry out the mandated program. 

4. Provide tran.sportation, care and custody of Penal Code Section 2966 petitioners before, 
during and after the civil hearings by,the County Sheriff's Department. 

Finance recommends that this activity be limited to transportation of Penal Code 2966 
petitioners, because care and custody of said petitioners is not found in the Statement of 
Decision. · 

The Statement of Decision inclicates that although sheriffs' department transportation and 
custodial services may in fact be reasonably necessary to comply with the mandate, the plain 
meaning of the test claim statute is limited to clistrict attorney and public defender services. The 
statute does not include sheriff's department services, and therefore, these activities can only be 
considered for reimbursement, when claimant proposes them. at the parameters and guidelines 
phase. Claimant clid propose them at the parameters and guidelines phase. Stafffuids that the 
activities of transporting and custodial service of Penal Code section 2966 petitioners is 
necessary to carry out the mandated program. The law authorizes incarcerated prisoners to 
request the hearings, and since they are incarcerated, the county is responsible for transporting 
and caring for them while they are at the court facility for the hearing, and then returning them to 
the prison facility. In adclition, this activity was approved for the other MDO program: Mentally 
Disordered Offenders' Extended Commitment Proceedings, 98-TC-09. 

5. Attendance and partiCipation in continuing training necessary to retain professional 
competence in MDO cases, civil trial skills, and associated mental health issues. 

Finance recommends this activity be deleted because psychiatrists and psychologists are required 
to attend a specific number of continuing education hours per yearto retain their licenses. And, 
county district attorneys and public defenders participate in civil forfeiture, probate, and 
conservatorship cases, thus making ongoing training a current expectation for the· general duties 
of their employment. Staff agrees and deleted ongoing training for any employee. .AJ:. stated 
previously, staff a!so clarified that no training for psychiatrists or psychologists is reimbursable. 

VIL Offsetting Revenue and Reimbursements 

On page 1 S of the Statement of Decision, the Com.Iilission made a specific finding that there 
were no offsetting reimbursements for this program: 

Neither [Welfare and Institutions Code] section 4117, nor any other 
statutory or Budget Act provisions, provide for reimbursement for costs 
incurred by counties for hearings conducted pursuant to Penal Code 
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section 2966. Therefore, Government Code section 17556, 
subdivision (e), is inapplicable to deny the test claim. 

However, after the Statement of Decision was adopted, Statutes 2006, chapter 812 amended 
Welfare and Institutions Code section 4117 as follows to provide some state reimbursement for 
Penal Code section 2966 hearings: · 

(a) Whenever a trial is had of any person charged with escape or attempt to 
escape from a state hospital, whenever a hearing 'is had on the retii.rn of a writ 
of habeas corpus prosecuted by or on behalf of any person confined in a state 
hospital except in a proceeding to which Section 5110 applies, whenever a 
hearing is had on a petition under Section 1026.2, subdivision (b) of Section 
1026.5, Section 2972, or Section 2966 of the Penal Code, Section 7361 of 
this code, or former Section 6316.2 of this code for the release of a person 
confined in a state hospital, and whenever a person confined in a state 
hospital is tried for any crime committed therein, the appropriate financial 
officer or other designated official of the county in which the trial or hearing 
is had shall make out a statement of all mental health treatment costs and shall 
make out a separate statement of all nontreatment costs incurred by the 
county for investigation and other preparation for the trial or hearing, and the 
actual trial or hearing, all costs of maintaining custody of the patient and 
transporting him or her to and from the hospital, and costs of appeal, which 
statements shall .be properly certified by a judge of the superior court of that 
county and the statement of mental health treatment costs shall be sent to the 
State Department of Mental Health and the statement of all nontreatment 
costs shall be sent to the Controller for approval. After approval, the 
department shall cause the amount of mental health treatment costs incurred 
on or after July 1, 1987 to be paid to the county of mental health director or 
his or her designee where the trial or hearing was held out of the money 
appropriated for this purpose by the Legislature. In addition, the Controller 
shall cause the amount of all nontreatment costs incurred on and after July l, 
1987, to be paid out of.the money appropriated by the Legislature, to the 
county treasurer of the county where the trial or hearing was had. 

(b) Whenever a hearing is held pursuant to Section 1604, 1608, ef 1609, m: 
2966 of the Penal Code, all transportation costs to and from a state hospital or 
a facility designated by the community program director during the hearing 
shall be paid by the Controller as provided in this subdivision. The 
appropriate financial officer or other designated official of the county in 
which a hearing is held shall make out a statement of all transportation costs 
incurred by the county, which statement shall be properly certified by a judge 
of the superior court of that county and sent to the Controller for approval. 
The Controller shall cause the amount of transportation costs incurred on and 
after July 1, 1987, to be paid to the county treasurer of the county where the 
hearing was had out of the money appropriated by the Legislature. 

As used in this subdivision the community program director is the person 
designated pursuant to Section 1605 of the Penal Code. 
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Welfare and Institutions Code section 4117 was added in 19679 ~d amended in 198610 to add, 
among other things, state reimbursement for Penal Code section 2970 hearings on and after 
July 1, 1987. Although the plain language of the statute as it reads with the 2006 amendment­
adding reimbursement for Penal Code section 2966 hearings - indicates the Controller should 
reimburse for costs incurred on and after July 1, 1987, the rules of statutory construction call for 
a presumption against the retroactive application of the statute as it applies to Penal Code section 
2966 unless the intention to make it retroactive clearly appears from the act itself or by 
unavoidable mi.plication. 11 Here, there is no indication from the 2006 statutory language or the 
legislative history that the Legislature intended to make reimbursement fot Penal Code section 
2966 hearings retroactive. Moreover, Penal Code section 2966 was in effect in 1986 when 
reimbursement for Section 2970 hearings was first provided; the Legislature could have included 
reimbursement for section 2966 hearings at that time but did not. 

Therefore, staff finds that any reimbursement allowed for Penal· Code section 2966 hearings 
under Welfare and Institutiqns Code section 4117, as enacted by Statutes 2006, chapter 812, is 
effective on January 1, 2007. 

Staff Recommendation 

Staff recommends that the Commj.ssion adopt the proposed parameters and guidelines, as 
modified by staff, beginning on page 9. 

Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the parameters and guidelines following the hearing. 

9 Statutes 1967, chapter 1667. 
10 Statutes 1986, chapter 1020. 
11 In re Marriage of McClellan (2005) 130 Cal.App.4th 247, 254. 
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DRAFT PARAMETERS AND GUIDELINES,,. 
AS MODIFED BY STAFF 

Penal Code Section 2966 

Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 

County of San Bernardino, Claimant 

I. SUMMARY OF THE MANDATE 

Penal Code section 2966 sets forth procedures for civil court hearings that are initiated by a 
prisoner or parolee who wishes to contest a finding. made at the time of parole that he or she 
meets the mentally disordered offender cnteria. as defined i.D. Penal Code section 2962. Once the 
petition for civil hearing is filed, the superior court shall conduct such a hearing: the district 
attorney is required to represent the people; and the public defender is required to represent the 
petitioner if he or she is indigent. 

On July 28, 2006, the Commission on State Mandates (Commission) adopted a Statement of 
Decision finding that the test claim legislation imposes a reimbursable state-mandated program 
on local agencies withiD. the meaning of article XIII B, section 6 of the California Constitution 
and Government Code section 17514 to perform the following activities resulting from Penal 
Code section 2966 hearings: · 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

II. ELIGIBLE CLAIMANTS 

Any ~ounty, and city and county that incurs increased costs as a result of this reimbursable 
state-mandated program is eligible to claim reimbursement of those costs. · 

III. PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (c), states that a test claim shall be submitted on or 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The 
County of San Bernardino filed the test claim on July 5, 2001, establisblli.g eligibility for fiscal 

· 
1 The test claim was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that were in 
effect on the date of the filing of the original test claim. 
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year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are 
reimbursable on or after July 1, 2000. 

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the 
subsequent year may be i.Iicluded on the same claim, if applicable. Pursuant to Government 
Code section 17561, subdivision ( d)(l )(A), all claims for reimbursement of initial fiscal year 
costs shall be submitted to the State Controller within 120 days of the issuance date for the 
claiming instructions. 

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed 
except as otherwise allowed by Gove~ent Code section 17564. 

IV. REIMBURSABLE ACTIVITIBS 

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandated activities. 
Actual costs must be traceable and supported by source documents that show the validity of such 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual cost was incurred for the 
event or activity in question. Source documents may include, but are not liinited to, employee 
time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost 
allocation reports (system generated), purchase order8, contracts, agendas, training packets and 
declarati.ons. Declaration.s must inclu,de a certification or declaration stating, "I certify (or 
deciare) under penalty of perjury uiider the laws· of the State of California that the foregoing is 
true and correct," and must further comply with the requirements of Code of Civil Procedure 
section 2015.5. Evidence corroborating the source documents may include data relevant to the 
reimbursable activities otherwise in compliance with local, state, and federal government 
requirements. However, corroborating documents cannot be substituted for source documents. 

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable 
activities identified below. Increased cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mimdate. 

l For each eligible claimant, the following activities performed by local agency staff to represent 
· the peonle and indigent prisoners/parolees pursuant to Penal Code section 2966 hearings are 
reimbursable: 

· •Distfiat atta~· ser¥4aes te r8}3reeeBt tee peaple. 

• Paal:ia eie'feB:aer seF¥iees ta F8}3resent i:rl4igeRt prisaBSFs er f'M'Blees. 

·A. One-Time Activities 

1. Updating exiStlng policies and procedures to include the procedures for hearings 
conducted pursuant to Penal Code section 2966. 

2. Initial training of employees on policies and procedures for mandated Penal Code section 
2966 activities (one time per employee). Training for psychiatrists and psychologists is 
not reimbursable. 
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B. On-going Activities 

The following activities conducted bv attorneys.-investigators. and paralegal and secretarial staff: 

1. Review relevant documentation. which includes: the petition appealing the Board of 
Prison Terms CBPD decision; the decision of the BPT commissioner and the recording of 
the BPT hearing with supporting documentation; pertinent prison, parole and medical 
records; Conditional Release Program records; police and probation reports; criminal 
histories; the evaluations by CDC. DMH and BPT evaluators; and records of prior MDO 
proceedings. 

2. Prepare and file motions with the Superior Court. 

3. Retain necessary e>..'Perts, investigators. and professionals to prepare for and testify at the 
civil trial conducted pursuant to Penal Code section 2966. 

4. Travel to and from state hospitals. prisons and county jails where detailed medical 
records and case files are maintained. 

5. Travel to and from state hospitals. prisons and county jails by the defense counsel in 
order to meet with the prisoner client. 

6. Provide transportation. care. and custody of each Penal Code section 2966 petitioner 
before, during and after the civil hearings by the Countv Sheriff's Department. 

7. Prepare and represent the people or the indigent prisoner or parolee in a trial to determine 
whether or not the petitioner meets the criteria to be committed under Penal Code section 
2966. 

V. CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity identified 
in Section IV, Reimbursable Activities, ofthls document. Each claimed reimbursable cost must 
be supported by source documentation as described in Section IV. Additionally, each 
reimbursement claim must be fiied in a timely manner . 

. A ... Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities. The following 
direct costs are eligible for reimbursement. 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours). Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities. Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 
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3. Contracted Services 

Report the name of·th~ contractor and services performed to implement the reimbursable 
activities. If the contractor bills for time and materials, report the number of hours spent 
on the activities and all costs charged. If the contract is a fixed price, report the services 
that were performed during the period covered by the reimbursement claim. If the 
contract services are also used for purposes other than the reimbursable activities, only 
the pro-rata portion ofthe services used to implement the reimbursable activities can be 
claimed. Submit contract consultant and attorney invoices with the claim and a 
description of the contract scope of services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including computers) 
necessary to implement the reimbursable activities. The purchase price includes truces, 
delivery costs, and installation costs. If the fixed asset or equipment is also used for 
purposes other than the reimbursable activities, only the pro-rata portion of the purchase 
price used to implement the reimbursable activitie~ can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose Of the reimbursable activities. 
Include the date of travel, destination point, the specific reimbursable activity requiring 
travel, and related travel expenses reimbursed to the employee in compliance with the 
rules of the local jurisdiction. Report employee travel time according to the rules of cost 
element A.1, Salaries and Benefits, for each applicable reimbursable activity. 

6. Tnrining 

Report the cost of training an employee to .perform the reimbursable activities, as 
specified.in Section IV of this .document. Report the name and job classification of each 
employee preparing for. attending; and/or conducting training necessary to implement the 
reimbursable activities. Provide the title, subject and purpose (related to the mandate of 
the training session). dates attended, and location. If the training encompasses subjects 
broader than the reimbursable activities. only the pro-rata portion can be claimed. Report 
employee training time for each applicable reimbursable activity according to the rules of 
cost element A. I, Salaries and Benefits, and A.2, Materials and Supplies. Report the cost 
of consultants who conduct the training according to the rules of cost element A.3, 
Contracted Services. 

B. Indirect Cost Rates 

Indirect costs are costs thEi.t are incurred for a common or joint purpose, benefiting more than one 
program, and are not directly assignable to a particular department or program without efforts 
disproportionate to the result achieved. Indirect costs may include both (1) overhead costs of the 
unit performing the mandate; and (2) the costs of the central government services distributed to 
the other department$ based on a systematic lii::id ratiotial basis through a: cost allocation plan. 

Compensation for indirect costs is eligible for reimb~sement utilizing the procedure provided in 
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of 
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using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal 
(ICR.P) if the indirect cost rate claimed exceeds 10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in 
Ol\.1B Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 
expenditures and unallowable costs (as defined and described in OMB Circular A-87 
Attachments A and B). However, unallowable costs must be included in the direct costs if they 
represent activities to which indirect costs are properly allocable. 

The distribution base may be (I) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and 
wages, or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the claimant shall have the choice of one of the following 
methodologies: 

1. The allocation of allowable indirect costs (as defined and described in OMB Circular 
A-87 Attachments A and B) shall be accomplished by (1) classifying a department's 
total costs for the base period as either direct or indirect, and (2) dividing the total 
allowable indirect costs (net of applicable credits}by an equitable distribution base. 
The result of this process is an indirect cost rate which is used to distribute indirect 
costs to mandates. The rate should be expressed as a percentage which the total 
amount allowable indirect costs bears to the base selected; or · 

2. The allocation of allowable indirect costs (as defined and described in Ol\.1B Circular 
A-87 Attachlnents A and B) shall be accomplished by (1) separating a department 

· into groups, such as divisions or sections, and then classifying the division's or 
section's total costs for the base period as either direct or indirect, and (2) dividing 
the total allowable indirect costs (net of applicable credits) by an equitable 
distribution base. The result of this process is an indirect cost rate that is used to 
distribute indirect costs to mandates. The rate should be expressed as a percentage 
which the total amount allowable indirect costs bears to the base selected. 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual 
costs filed by a local agency or school district pursuant to this chapter2 is subject to the initiation 
of an audit by the Controller no later than three years after the date that the actual reimbursement 
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no 
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the 
time for the Controller to initiate an audit shall commence to run from the date of initial payment 
of the claim. In any case, an audit shall be completed not later than two years after the date that 
the audit is commenced. All documents used to support the reimbursable activities, as described 
in Section IV, must be retained during the period subject to audit. If an audit has been initiated 
by the Controller during the period subject to audit, the retention period is extended until the 
ultimate resolution of any audit findings. 

2 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 
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VII. OFFSETTING REVENUES SAVINGS AND OTIIER REIMBURSEMENTS 

Any offsetting revenues sa:viegs the claimant experiences in the same program as a result of the 
same statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed. In addition, reimbursement for this mandate from any source, including but not limited 
to, service fees collected, federal funds, state funds provided pursuant to Welfare and Institutions 
·Code section 4117 on and after January I. 2007, and other state funds, shall be identified and 
deducted from this claim. 

VIll. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbursement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts in claiming costs to be reimbursed. The claiming instructions shall be 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. 

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement clairi:is, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized sU).te agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. If the A 
Commission determines that the claiming instructions do not conform to the parameters and . W 
guidelines, the Commission shall direct the Controller to modify the Claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Comini.ssion: · 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2. 

X. ·. ··LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines. The support for the legal and factual :findings is found in 

· the administrative record for the test claim. The administrative record, including the Statement 
of Decision, is on file with the Commission. 
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STATE OF CALIFORNIA AANOLEXHIBIT A 
;;;,;,;;,;.;~;;.,;;;;;,;,;,;==============================="=========== 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 

•

NE: (916) 323·3582 
(916) 445·0278 

all: cemlnfo@csm.ca.gov 

August 7, 2006 

Ms. Bonnie Ter Keurst 
County of San BeQJ.ardino 
Auditor/Controller-Recorder, County Clerk 
222 West Hospitality Lane, Fourth Floor 
San B~ardino,· CA 92415-0018 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Adopted Statement of Decision and Draft Parameters and Guidelines 
Mentally Disordered Offenders: Treatment as a Condition of Parole -
OO-TC-28, 05-TC-06 
County of San Bernardino, Claimant 
Statutes of1994, Chapter 706 
Statutes of 1989, Chapter 228 
Statues of 1988 .• Chapter 658 
Sui.ti.J.tes .of 1987, Chapter 687 
Statutes ofl986; Chapter 858 
Penal Code Section 2966 

Dear Ms. Ter Keurst: 

The Commission on State Mandates adopted the attached Statement of Decision on 
July 28, ·2006. State law provides that reimbursement, if any, is subject to Commission approval . 
of parameters and guidelines for reimbursement of the mandated pro gram, approval of a 
statewide cost estimate; a specific legislative appropriation for such purpose, a tiri'iely-filed claim 
for reimbursement, and subsequent review of the claim by the State Controller's Office. 

Following is a description of the responsibilities of all parties and of the Commission during the 
parameters and guidelines phase. · · 

• Draft Parameters and Guide.lines. Pursuant to California Code of Regulations, 
title 2, se6tion 1183 .12 (operative September 6, 2005), the Commission staff 1s expediting 
the parameters and guidelines process by enclosing draft parameters and guidelines to 
assist the claimarit. The proposed reimbursable activities are limited to .those approved in 
the Statement of Decision by the Commissio:ii. 

• Claimant's Review of Draft Parameters and Guidelines. Pursuant to California Code 
of Regulations, title 2, section I l 83.i2, subdivisions (b) end (c), the successful test 
claimant may file modifications and/or comments on the proposal with Commission staff 
by August 22, 2006. The claimant may also prqpose a reasonable reimbursement . 
methodology pursuant to Government Code section J.7518 .5 and California Code of 
Regulations, title 2, section 1183 .13. The claimant is required to submit an original and 
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two (2) copies of written responses to the Commission and to s~ultaneously serve 
copies on the state agencies and interested parties on the mailing list. 

• State Agencies and Interested Parties Comments. State agencies and interested parties 
may submit recommendations and comments on staff's draft proposal and the claimant's 
modifications and/or comments within 15 days of service. State agencies and interested 
parties are required to submit an original and two (2) copies of written responses or 
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state 
ageri.Cies; and interested parties on the mailing list. The claimant and other interested 
parties may submit written rebuttals. (See Cal. Code Regs., tit. 2, § 1183.11.) 

• Adoption of Parameters and Guidelines. After revie"W of the draft parameters and 
guidelines and all comments, Commission staff will recommend the adoption of an 
amended, modified, or supplemented version of staff's draft parameters and guidelines. 
(See Cal. Code Regs., tit. 2, § 1183.14.) · · 

_Please contact Nancy Patton at (916) 323-3562 if you have any.questions. 

Sincerely, -

~!~~ 
Executive Director · · 

e _Enclosures: Adopted Statement of Decision, Draft Parameters and. quidelines 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Penal Code Section 2966; 

Statirtes 1985, Chapter 14191 

Stattl.tes 1986, Cb,apter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 · 
Statutes 1994, Chapter 706 

Filed on July 5, 2001 by the County.of 
San Bernardino, Claimant. 

No. OO-TC-28, 05•TC-06 

Mentally Disordered Offenders: Treatment as a 
. Condition of Parole 

STATEMENT OF DECISION PURSUANT TO 
GOVERNlv.IBNT CODE SECTION 17500 ET 
SEQ.; CALIFORNIA CODE OF . 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted·on July 28, 2006) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby 
adopted in the above-entitled lliatter. 

~7;2~ 
Date 

I TI1e test claim was amended OD March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that 
were in effect on the date of the filing of the original test claim. · 

OO-TC-28, OS-TC-06 Mentally Disordered Offenders: Treatment as a Condition of Parole 
I Statement of Decision 
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BEFORE THE. 

COMMISSION·ON STATE MANDATES 

STATE OF CALIFORNIA 

W RE TEST CLAIM: 

Penal Code Section 2966; 

Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
~tatutes.1989, Chapter 228 
Statutes 1994, Chapter 706 

Filed on July 5, 2001 by the County· of 
San Bernardino, ·Claimant 

Case No.: OO-TC-28, 05-TC-06 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole . 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on July 28, 2006) 

STATEMENT OF DECISION 

The Commission on State Mandates ("Commission") heard and decided this tes(: claim 
during a regularly scheduled hearing on July 28, 2006. Bonnie Ter Keurst appeared. on 
behalf of cl~t County of San Bernardino .. Susan Gepnacou appeared on behalf of the 
Department ·of Finance. · 

... The law applicable to the Commission's ·determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code. 

·section 17500 et seq., and related case law. · · 

The Commission·adopted the staff analysis at the hearing by a ivote of7-0 to approve this 
test cl¢m.. · · 

SUMMARY OF FINDINGS · 

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code 
sections 2960 et seq., which establishes contin'ued mental health trea1ment and civil · 
commitment procedures for persons with severe mental disorders, following terinination 
.of their sentence or parole. 

l the test claim ·was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that ' e were iD. effect on the date of the filing of the original test clalln. 
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, I 

Pe~ Code section 2966 sets forth procedures for civil court hearings that are initiated by 
a prisoner or parolee who 'wishe~ to contest a :finding, made· at the time of parole or upon 
termination of parole, that he or she meets the mente.lly disordered offender criteria, as 
defined. If the person requests it, the court shall conduct such a hearing; the district 
attomey is required to represent the people and the public defender is required to 
represent'the person if be or she is indigent 

Th~ test clain:J. presents the following issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution 7 

• Does the test claim legislation impose a "new program or bigb,er level of service" 
on local agencies within the meaning of article XIII B, section 6 of the California 
Constitution? 

• Does.the test claim legislation impose "costs mandated by the state" within the 
meaning i:lfarti.cle XIII B, s~ction 6 an~ Government _Cocj.e section 175147 · 

The Commission finds that the test claim legislation mandates an activity ·on local 
agencies because it requires· the district attorney to represent the people and the public 
defender w represent the prisoner or parolee, when he ·or she is indigent, at the subject 
court hearings. The Caril.mission also finds that the test claim legislation constitlltes a 
"program" since such representation is a peculiarly governmental function admlliistered 
by a local agency - the county district attomey' s office and the county public defender's 
office - as a· service to the public, and imposes unique requirements upon counties that do 
not apply generally to all residents and entitles in the state. · · 

The Commission further finds that the test claim legislation imposes a ''new pro gram or 
higher level of service" because the requirements are new in comparison to the . 
preexisting scheme and they provide an enhanced service to the public by protecting the 
pub.lie from severely mentally disotdered persons while ensuring a fair hearing for the 
prisoner or parolee. Finally, the test claim legisl~tion ilnposes "costs mandated by the 

·· state" and none of the irtatutory_ exemptions set forth in Government Code section 175~6. 
are applicable to deny the claim. · 

Therefore, the Commission finds that the test claim legislation imposes a reimbmsable 
state-mandated program on.J.ocal ·agencies within the meaning of article XII'.i B, section 6 
of the California Constitution and Government Code section 17 514 for the following 
activities resulting from Penal Code .section 2966 hearing!!:. 

• · district attorney services to represent the people; ~d 

• public .defender services to represent indigent prisoners or parolees. 
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• 
-BACK.GROUND 

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code 
sections 2960 et seq., which establishes continued mental health treatment and civil 
commitment procedures for persons with severe mental disorders, following termination 
of their sentence or parole. · 

Overview ofMentallv Disordered Offender Program 

Since 1969; the Mentally Disordered Offender law has required certain offenders who 
have been convicted of specified violent crimes to receive treatment by the Department 
of Mental Health. as a condition. of paro!e.2 Penal Code section 2960 establishes the 
Legisiature' s intent to protect the public by requiring those prisoners who received a 
determinate sentence li.nd who have a treatable, severe mental disorder a:t the·time of their 
parole, or upon tertnination of parole, to receive mental health treatment until the. disorder 
is in remission and can be kept in remission. Section 2960 further states that.''the 
.Department of Corrections should evaluate each prisoner for severe mental d.isorcl.ei-s 
during the first year_ ofth.e prisoner's sentence, and that severely mentally disordered 
prisoners should be provided With an appropriate level of mental health treatment while 
in prison and'when returned to the community." ' 

To impose mental health treatment as a condition of parole, the prospecti."'.e parolee must 
have: 1) a severe mental disorder that is not in remission or cannot be kept in remission 
wi:t:h,out treatment, and the disorder was one of the causes of or was an aggravating factor 
in' the commission of the crime for which the prisoner was sentenced to prison; .2) been in 
treatment for 90 days or more within the year prior to his or h~ parole or release; and 
3) been certi:fie4 by designated mental health professionals as me¢tili:g conditions 1 and 2 
above, in addition to representing a substantial danger ofphysica:i hat!n to others.by 
reason of the severe mental d.isorcier.3 

.· ' . . 

Prior to release on parole or prior to termination of parol~, such a :person must be· 
evaluated and oe;rtified·by mental health professionals as"to whether he or she meets $.e 
mentally disordered offender crjJeria set forth in Penal Code section 2962.4 The person 
has the right tO a hearing before the Board of Prison Terms to contest such a :finding tha:t 
he or she meets the mentally disordered offender criteria 5 If the person is diss.atisfied 
with the·results of the Board of Prison Terms hearing, the person may petition the · 
superiqr' court for a civil hearing_ to determine whether he or she meets the mentally 
disordered offender criteria. 6 · · 

The evaluation must also be .submitted to the district attorney of the county in which the 
person is being treated, incarcerated or committed not later than 180 days prior to 

2 Penal Code section 2962, subdivisions (a) through (f). 
3 Penal Code section 2962, subdivisions (a) through (d). 
4 Penal Code section 2962, subdivision (d). 
5 Penal Code section 2966, subdivision (a). e 6 Penal Code section 2966, subdivision (b). 
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termination of paro1e or release from parole. 7 The district attorney may then file a 
petition in superior court for continued involuntary treatment for one year and the court 
shall conduct_a civil hearing on the matter.6 ·-

If the person's severe mental disorder is put into remission· during the parole period, and 
can be kept in remission during the parole period, the Department of Mental Health must 
discontinue treatment 9-

. . 
Major legislation affecting-the mentally disordered offender program. came forward in· 
1985. That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill No. 
(SB) 1054) and S~s 1985, chapter 1419 (SB 1296), which were double-joined. 
Chapter 141 B added Penal Code se~tlon 2970, to set forth procedures for the focal district · 
attorney to petition :the com:t for a hearing when a· mentally disordered offender is · 
scheduled to be released frem prison or parole. Penal Code section 2970 hearings were 
addressed in a prior test claim (98•TC-09). 

Chapter 1419·am.elici~ Penal Code section 2960, adding ~division (d) text to set forth 
procedures for allqwing a prisoner. or parolee to petition the court for a hearing to contest 
a Boar~, of Prison Terms determination that he or she meets the Diei:Ltally disordered 
offender_ criteria. Although chapter.1419 was not pled in the original test claim, the test 
claim was amended on March 2, 2006 to add it. · 

. . 
The twQ .types of hearing and_ the statutes affecting them are further described below. 

_Prior Test CJaim - District Aitornev-Initiated Court He"arings (Pen. Code. H 2970. 2972 
and2972.J) · · 

.DistrlCt AttorneY-~d c;Ourt hearing~ under the Mentally Disordered Offel;!.d.er law, 
established by· Sta:tu:tes 19$5, chapter 1418, were the subject of a prior test clil.fm10 in 
which the Commission on State Mandates found a reimbursable state-mBndated program . 
was imposed on local agencies. That prior test claim addressed Penal Code sectio~ · 
29~0, 2972 end 2972.1, vyhich established court procedures initiated by the local district 
attorney to extend for one year the involuntary treatment of a mentally disordered . 
offender .. Th6 district attorney may e:icten.d involuntary treamient if the offenp.et' s severe 
mentill disorder 'is not in remission or cannot be kept in remission without treatment. 

Not later than 180 days prior to the termination of parol~. the professionals treating the 
prisoner or parolee are required-to submit a vmtten evaluation to the district a±tqrney in 
the county of treatment or commitment. The district attorney reviews the·eval•on and 
files a Penal· Code section 2970 petition in the superior court. for continued involuntary 

. treatment for -olie year end· the court cond~ a civil hearing on the matter. . . 
For that test claim, the following activities were determined to be reimbursable: 

7 Penal Code section 2970. 
8 Penal Code sections 2970 end 2972, subdivision (a); 
9 Penal Code section 2968. 
10 Mentally Disordered Offenders' Extended Commitment Proceedings, Test Claim 
riumber 98-TC-09. · 
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.e 

1. review the state's written evaluation and supporting affidavits indicating 
that the offender's severe mental disorder is not in remission or cannot be 
kept in remission without continued treatment (Pen. Code, § 2970); · . . 

2. prepare and file petitions with the superior court for the continued 
involuntary treatment of the offender (Pen. Code, § 2970); 

3. represent the state and the indigent offender in civil hearings on the 
petition and Bl1Y ·subsequent petitions or hearings regarding recommitment 
(Pen. Code, §§ 2972, 2972.1); . 

4. retain necessary experts, investigators, and professionals to prepare for 
the civil trial and any subsequent petitions for recommitment; 

5. travel.to and' from state hospitals where detailed medical records and case 
files are maintained; and 

6. provide tr~orta.tion and custody of each potential mentally disordered 
offender before, during, and after the civil proceedings by the County 
Sheriff's Department. 

' . . 
Prisoner-. or Parolee-Initiated Court Hearings [Pen. Code, §' 2960. subdivision (d), & 
Pen. Code §' 29667 

Prisoner- or parolee-initiated court hearings under the Mentally Disordered Offender law, 
esta.bliShed by Statutes 1985, chapter 1419, are the subject of this test claim; Codified 
onginally fo. Pena! Code section 2960, ·subdivision (d), the provisions for these court 
hearings are CUITeiitly set forth in Penal Code section 2966. Such hearings are iriitiated by 
e. prisoner or parolee who wishes to contest a finding, mad~ atthe tllµe of parole or upon 
termination of parole, that he or she meets the mentally disordered offender criteria. 
Section 2960, subdivision (d), as it was originally enacted, provided that: 

• A prisoner or parolee may. request a hearing befol'e the Board of Prison T~rms, 
and the Board shall conduct a hearing if so requested, for the purpose of the 
prisoner proving that he or she does not meet the mentally disordered offender 
criteria .. · ·· · 

• At the hearing the burden of proof shall be on the person· or agency who certified 
the prisoner or parolee as meeting the mentally disordered offender criteria. 

• If the prisoner or parolee, or any person·appearirig on his or her behalf at the 
hearing reqliests it, the Board of Prison Terms Shall appoint two indej:ierident 
pr<ifessionili for further evaluation. 

. . 

• The Pris.oner or parolee shB.ll be informed at the Board of Prison Terms hearing of 
his or her right to file 1>; petition in the· superior court for e. trial on whether he or 
she meets the mentally disordered offender criteria. ·The Boar.cl of :Pnson Terms 
sb.ali provide a prisoner or parolee who requests a trial a petition form and. 
instructions for filing the petition. · 

• A prisoner or parolee wh.o disagrees with the determinatio~ of the Bci~d of Pris~n 
Terms that he or she meets the mentally disordered offender criteria may file a 
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petition for a hearing in the superior court of the county in which he or she is 
incarcerated or is being treated. · 

• The court shall conduct a hearing on the petition within sixty calendar days after 
the petition is filed, unless either: 1) tinle is waived by the petitioner or his 
counsel; or 2) good cause is shown to delay the hearing. 

• The order of the Board of Prison Terms shall be in effect until the completion of 
the court proceedings. 

• The court shall advise the petitioner of his or her right .to be represented by an 
attorney and of the right to ajury"trial. 

• The ~mey for the petitioner shall be given a copy of the petition, and any 
supporting documents. -

• The hearing shali be a civil hearing; however, 'in order tb reduce costs, the rules of 
criminal discovery, as well as ci:vil discovery, shall be applicable. 

· • The standai'd of proof shall be beyond a reasonable doubt, and. ifthe trial is by 
jury, the jmy shall be i1nanimous in its verdict. The triiil shall be by jury unless 
waived PY both the petitioner and the diStrict attorney. · · 

• ·The hearing procedures are applicable tci a continuation of a par6le pursWint to 
Penal Code section 3001, which provides for discharge from parole ui:iless the 

. Depertm.!'IJ,1: of Corrections recommeiJ.dS to the Board of Prison Terms that the 
person be retained on par0le, and the Board, for good cl:i.'use, deten:iiines that the 
person will .be retained.. 

These basic provisions were suqsequeiltly modified as follows:. 

l. Statutes 1986, Chapter 858. Section 4 CSB 1845)-This statute renw:nbered the 
existing proVisions of section 2960, and in so doing created section'296~; 

2. Statutes-1987. Chapter:·;,87. Secti~n 8.CSB 425) ~This statute modified the. 
· provisions to spet:ifythe time franie for examin'ing the person's mental state. 

3. Statutes 1988. Chapter 658. Section 1 CSB 538) -This statute clarified the 
scope of the Penal Code· section 2966. hearing. · 

4 ... Statutes J989. Chapter228. Section 2 .CSB 1625) -This statute enacted an· 
additi.onaj._~quirement for fu,id.in,g a severe mental disorder, i.e.; ths:t the prisoner 
or parolee.represents a substantial danger ofpl;i.ysi_cal hmm to others, as a result of 
People 11. Gibson (1988) 204 Cal.App.3d 1425. The Gibson court found that the 
mentalli cli.Bordered offender'legisliiti.ori Violated the eqllal protectioil, clause of the 
Uriitoo· States. and Califcirriia Cori:Stj.tUtions by not reqUiri.Iig cmTeht proof of 
d.SiJ.gercrusriess aS reqUired cif other iid.Ul:t

1

persoiis ii:i.volulitilrily coJrimitted for 
mental health treatri:i'erit - · -., · · · · · · 

5. Statutes 1994, Chapter 706, Section l CSB 1918) -This statute modified Penal 
Code section>2966 regarding iidttii.EiSible eVidelice; ai1d to proVide that,· if the court 
reverses the Board's deeision, the cciurt shall stti.YeX.ecili:ion of decision for :five 
working days to allow for orderly release ofthe prisoner. 
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Claimant's Position 

The County of San Bernardino i;:ontends that the test claim statutes constitute a 
reimbursable' state-mandated local program withiri. the meaning of article XIII B, section 
6 of the California Constitution and Government Code section 17514. 

The County is seeking reimbursement for. the following activities: 

• District Attorney services to represent the people, and Public Defender services to 
represent indigent petitioners, both of which are specialized to deal with complex 
psycbiairic is~es, including travel time for these personnel. 

• Forensic expert witness and investigator services. 

• Sheriff's department services for transporting inmates between prison or the state 
hospital and court house, care and custody associated with confinement awaiting, 
during and after the court proceeding. 

Claimant filed comments in response to Department of Finance, rejecting the 
Department's assertions that costs to implement the test claim legislation are related to 
enforcement of a changed penalty for a· crime, ~11d therefore must be denied tmder 
Government Code section 17556, subdivision (g). This is addressed in rSsue 3 of the 
fo~~wing analysis. 

Claunant filed an amendment to the test claun to include the ~riginal legislation (Stats. 
1985, ch. 1419) which. established th~ provisions allowing the prisoner or par9lee to 
initiate a heariJig contesting a finding that he or she meets the mentally disordered . 
offender criteria. · 

ln response tQ the subsequent draft staff a.ruilysis that was issued. claimant commented 
that the analysis "did not acknowledge in the conclusion, nor discuss within the document 
body, the fact that both [district attorney' and public defender] services are specialized to 
deal with complex psychiatp,c issues." Claimant further ·asserted: 
. ' 

. MDO commitment trials pursuant to Peniil Code.§1966;·address the 
diagnosis of a mental disorder, its remission status, aild an assessment of· 
risk steJl!Dling from the diagn:osed m,ental disorder .. Thes~.are precisely the 
issues addressed in MDO commitment trials pursi.umt to Penal Code· §2970 
and 2971, for which the above referenced ·'activities' have been found to be 
reimbursable. MDO adjudications, whether pursti.ant to 2966 or 2970/2972, 
are by definitj.on, expert driven. Representation witho-q.t the assistance of 
expert witiiesses would constitute ineffective assistance of counsel. 

Claimantthen·asserteii that the te:rni.'activities! as referenced regarmng district 
attorney and public defender services "is a broader term and encompasses more 
than the DistrictAttoriley 'services' 'and Public Defender 'services' as listed in the 
conclusion of the draft staff analysis." As a result,. cia.ima:nt stated it is "interpreting 
the 'Activities' a.S referenced above to includ'e expert witnesses, investigators, and 
sheriffs department and custodial services, based on Footnote 25" of the draft staff 
analysis. These comments are addressed in Issue 1 of the following analysis. 
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Position of Department of Corrections 

The D~p~ent of Corrections filed comments on Au~ 3, 2001, citing additional 
work.load and subpoenas for mental health professionals at the Department resulting from 
mentally disordered offender evEiluaticins. ·Hearing~ are particularly increasing in 
San Bernardino County as a result of mentally disordered offenders being placed in 
Patton State Hospital, which i~ located within that county. The Department stated that it 
had received approXimately 20 such subpoenas in the last year, and "[i]t is evident that 

· county resources are ,impacted by the n,ecessity of conducting these hearings as ·well." · 
The comments further noted that "[t]he Department of.Mental Health has indicated that 
increasing numbers of [mentally disordered offender] cases will be placed at [Patton State 
Hospital], at least over the ne>..1 year or so." 

The Department stated that it "appears the County's claim for reimbursement does have 
merit." · . · 

Position of Department.of Finance 
. ' . . 

The Departmei+t ofFinance filed comments on August 9, 2001, stating that the test claim 
legislation shoiild ncifbe c0nsidered a reimbursable mandate bec~use .. ''the coBts claimed 
for reim.bursemexit are :tela~d to enforcement of a chaiiged penalty for a crime or 
infraction, as specified in G~vernment Code section l 7556(g)." 

·The basis for the Department•s'argw;nent is that when a petition~ is requesting a hearing 
to contest a conclitipn of parole, in effect he o~ she is petitioning to cbang~ the penalty for 
a crime. Th.e cciunfyJs responsible to provide a sentencing he¢ng, which detemllnes the 
penalty for a crime. In this case, the hearing requested by the inmate is a "continUation of 
the pre-incarceration hearing that is the responsibility of the county." Therefore the costs 
should not be reimbursable under article XIII B, section 6 of the C~ornia Constitution. 

COMlVJ:ISSION FINDINGS 

The courts have found ~ article-XIII. B, section 6 of the California Constit1ition 11 

recognizes the state constitutiorui.I restrictions on the·pow~rs oflocal goverDI?l~nt to tax 
mid spend. 12 ~ts purpose iS ·to' preclude the state from shifting :financial responsibility for 
carrying o.ut governmental functions to local ag~ncies, which are 'ill equipped' to assume .. 
increased financial. responsibilities because oftbe taxing and spending limitations that 

11 Article XIII B; sectioi::i 6, Sl..i.bdivi~ion (a), (as amended 'Qy Proposition lA in Nov~ber 
2004) provides: "Whenever the Legislature or any state agency mandates a new program 
or higher level of service on any local government, the State shlill provide a subvention of 
funds to reimburse that local,goveinment for the costs of the program cir increased level 
of service, except~t the Legislature may, but need not, provide a: subvention of funds 
for the following mandates: ( 1) Legislf!,tive mandates requested by the local agency 
affected/ (2) Legislation defining ,a new crime or chaiiging an eXisting definition of a 
crime. 0) Legislliti.ve mandates enacted prior to January 1, 1975, or ~ecutive orders or. 
regulations initially implementing fegislation enacted prior to January 1, 1975." 
11 Department of Finance v. Commission on State Mandates (Kern High School Dist.)_ 

. (2003) 30 Cal.4th 727, 735. . 
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articles XIlI A and xiTI B impose." 1
·
3 A test claim statute or executive order may impose 

a reimbursable state-mandated pro gram if it orders or commands a local agency or school 
diStrlct to engage man activity or task. 14 In addition, the required activity or task must be 
new, constituting a "new program," or it must create a "higher level of service" over the 
previously required level of service. 15 

The courtS have defined a "program'; subject to article XIIl B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public 
. services, or a law that imposes unique requirements on local agencies or school districts 
to implement a state policy, but does not apply generally to all residents and entities in 
the state."16 To determine if the program is new or imposes a higher level of service, the 
test claim legislation must be compared with the legal requirements in effect immediately 
before the enactment of the test claim legislation. 17 A ''higher level of service" occurs 
when the new ''requirements were intended to provide an enhanced service to the 
public."18 · 

Finally, the newly required activity or increased level of service must impose costs 
mandated by the state. 19 · · · 

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence cif state-mandated programs within the meaning of article XIlI R, section 6;20 

In making its decisions, the Commission must strictly construe article XIlI B, section 6 · 
and not apply it as ai:i "equitable remedy to cure the perceived unfairness resulting from · 
political decisions on funding priorities.'.i1 

.. 

' e 13 County of San Diego v. State of.California (1997) 15 Cal.4th 68, 81 .. 

e. 

14.Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174. 
15 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 CaL4th 
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Ho:Oig 

.... (1988) 44 Cal.3d'830, 835~836 (Lucia Mar)... · 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the~ set 
out in County of Los Ang~les v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, 
supra, 44 Cal.3d 830, 835.). 
17 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Ca!Jd 830, 835. 
18 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
19 County of Fresno v. State of California (199~) 53 Cal3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84 Cal'.App.4th 1265, 1284 (County of 
Sonoma); Government Code sections 17514 and 17556. 
20 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551, 17552. 
21 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State 
of California (1996) 45 Cal.App.4th 1802, 1817. 
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This test claim presents the following issues: 

• Is the test claim legislation subject to article XiII B; section'6 of the California 
Constitution? 

• . Does the test claim legislation impose a "new program" or "higher level of 
service" on local agencies within the meaning of article XIII B, section 6 of the 
California Constitution? · · 

• Does the. test claim legislation impose "costs mandated by the state" within the 
meaning of article XIII B, section 6 and Government Code section 17514? 

Issue 1: 1s· the test claim legisiation subject to article XIII B, seetion 6 of the 
California Constitution? · · 

In order for a test claim statute to impose a relln.bursable state Diandated.program under 
article XIII B, section 6, the statutory language must mandate an activity or task upon 
local governmental agencies. If the statutory language does not mandate or require local 
agencies to perform a task, then article XIII B, section 6, is not triggered. · 

Here, claimant is seeking reimbursement for services of the district attorney to represent 
the people, services of the public defender to repres.en:t indigent prisoners or parolees,. 
forensic expert Witness and investigative services, and sh~ s dep~t services for 
transportati9n and custodial matters. The Penal Code provides that, when a prisoner or 
parolee initiates. a court hearing under the menmig disordered offender program, the . 
"court shall conduct a hearing on the petition ... ,' the "'court shall advise the petitioner 
of his or her right to be.represented by an attorney and of the right to a jury trilll't2.J and 

· "the trial shall be by jury unless waived by both the person and the district attorney. "24 
' . ' . 

Thus, once the prisoner or parolee petitions the court·for a Penal Code section 2966 
hearing, the court shall conduct it The test claim legislation requil'es the district attorney 
to represent the people in any such.hearing. Because the statute also gives the prisoner or 
parolee "the right tci be represented by an attorney," the public defender is required to · 
represent the prisoner. or parolee when P,e or she is indigent. 'J'?.erefore, the Commiss~on 
:finds that activities of the district attorney, representjng the peopl~. and public defender, 
representing indigent offenders, are mandated by the test claim legislation. 

Claimant asserts that, based on the statements lli. footnote.number 25 of the draft staff 
analysis, it is more broadly interpretirig the 'activities' of the district attorney and public 
defender·to include eJqiert witnesses, investigators,~ sheriff's departmen:t 
transportation and ·custodial services. In the draft staff analysis, the text of footnote 
number 25· read: · · 

The Commission can consider claimant's request for reimbursement for 
expert witnesses, investigators, and sheriff's department transportli.tion and 
custodial services at the parameters and guidelines stage to detemiliie 

22 Penal Code section 2966. subdivision (b). 

·23 Ibid. 
24 Ibid. 
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whether these services are needed as a reasonable method of complying with 
the mandate pi.J.rSua.nt to Cai.ifornia Code of Regulations, title 2, section 
1183.1, subdivision (a)(4). 

California Code of Regulations, title 2, section 1183.1 states that parameters and 
guidelines shall de.scribe the claimable reimbursable costs ii.nd include a "description of 
the specific costs and types of costs that are reimbursable, ... and a description ofthe 
most reasonable methods of complying with the mandate;" Section 1183.1, 
subdivision (a)( 4), defines "the most reasonable methods of complying with the mandate" 
as ''those methods not specified in statute or executive order that are necessary to carry 
out the mandated program." Govemnient Code section 17557 reqttires successful test 
claiii::uuitS tq submit proposed parameters and guidelines within 3 0 days of adoption of a 
statement of decision on a test ciaim. . - ; .. . 

Although the expert witness, in.veStigator; and sheriff's department transportation and 
custodiaJ services may in fact be reciicmably necessary to comply with the mandate, the 
plain rl.ieaning of the test claim statute is limited tci the district attorney and public 
defender services. The statute do.es not include expert witl'lesses, investigators, or 
sheriff's department services. Therefore, these activities can only be considered for 
reimbursement, ~hen claimant proposes them, at the .parameters a,nd guidelines stage. 

. . 

Tiie'test claim legislation must also constitute a ''.program" in order to be subject to. ai:ticle 
XIIl B, section 6 of the California Constitution.. The Commission finds.representation by 
the: district attorney and public def.ender at the subject hearings does constitute a program 
forfue i:easoi:is stated below.. · · · 

The.relevant'·tests regarding whether test claiin legislation constitutes a "program" within 
the meaning of article XIII B, section 6 are set forth in case law. The Cil.lifornia Supreme 
Court, iii the case of Coul'Zl'JI of Los A'ngel~s v. State of California (1987) 43 Cal3d 4:6, 
defuied the word .''program" within the meaning .of article Xill B, section 6 ·as a program · 
that'cani.es out the governmental function of providing ; ~ervice t~ the public, or laws 
which, to implement a ~te policy' impose unique requiierµei:J.ts on local governments 
an9. do not apply generally to all residents and entities in the stElte.25 

· 

Here, .:the district. attorney represents the people at the subj!'lct hea,rin~s, and the public 
defender repi:esents _ili,,e P.risoner or parolee. Such representation is a peculiarly 
gov~mm.ental function administered by a local agency-the: county district attorney's · 

. office and th~ county, public defender's office - as a service to the public. Moreover, the 
test clall,µ)egislation imposes unique i:eqttirements upon counties that dci not apply 
generally to all, residents and entities in the state. . 

According).y, the Commiss~on finds that the test claim legislation mandates an activity or 
task upon local agen9ies and conStitutes.a. "program." Thr;:refore,.the test cla.im)egisla.tion 
is subject to article XIII B, section 6 of the California Constitution: . 

15 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County oj 
Los Angeles). 
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Issue 2: Does the test claim legislation impose a "new program or'highet level 
of service" on local agencies within the meaning of article XIII B, 
section 6 of the California Constitution? . . 

The courts have held that legislation imposes a "new program" or "higher level of 
service" when: a) the requirements are new in comparison with the preexisting scheme; 
and b) the requirements were intended to provide an enhanced service to the public.26 To 
make th.is determination; the test claim legislation must initially be compared with the 
legal requirements in effect immediately prior to its enactment.27 . . 

' The test claim: statutes require counties to provide district attorney and public defender 
services - for indigent personii - when a prisoner or parolee requests a court hearing to 
contest a fuiding that he or she meets the mentally disordered offender criteria. The law 
in effect immediately prior to the test claim statutes allowed for commitment of 4imates 
or parolees, to a state hospital .under the Welfare and InSt,i.,tutions Code, but did not r~quire 
any of the activities or procedures set forth in the test claim legislation. .Therefore, the 
Commission :finds that the requirements of the test claim legislation are new in 
comparison y.rith fi!.e preexisting scheme; 

The Coniliiission further :finds that the requirements in the test claini legi.siation were 
intended· to provide an enhanced service to the public by protecting the public from 
sev~ly mentally disordered persons while ~g !!- fair hearing for the prisoner or 
parolee. 

' 
Issue3: Does the test claim legislation impose "costs m11.Ddatt;1d by the state~ 

within the meanmg of article XIII B, section 6 and Government Code 
section 17514? 

For the 'l:i:i.andated activities to impose a reimbursable, state-mandated :program 1,lD.der 
article XIII B, section 6; two additionafelements must be satiSfied... Fil-St, the activities 
mllst impose costs ma:D.dated by the state pursuant to Government Code section 17514. 
Second;~ statutory exceptions fo reimbursement li.Sted in Government COde section . 

.. . 17556 cannot apply. _ 

Government Code section 17514 defines "costs mandated by the sta~" as any increased 
c6st a local agency is ·required to incur as a result of Ii. statute that m~Pa:tes a neW 
program or biglieI: level of service. The test claini alleged casts qf $110,000 fof e: diStrict . 
attorney,'$130,000 fora public defender, and $50,000 for sberiff's'o:ffice servfoes for a 
complete fiscal year of 200012001. Tlliis, th.ere is evidence in the record;. sigliea under 
penalty of perjury, that there are increased ·costs as a result of~e teSt clailiilegislation. · 

Goverri:i:rientCode sectfon 17556 lists sev~ral ex~ejitions which preclude the Com:ini.Ssion 
from fiiidilig ·costs mandated by the State. For the rea.soris stated below, the Cotilrii.ission 
:finds that n6ne of the exceptions apply'to deny this teBt claim, · · 

lS San Diegd Unified School Dist. ,,, Commission on State Mandates, supra, 33 Cal.4th 
859, 878; Lucia Mar, supra, 44 Cal.3d 830, 835. 

27 Ibid. 
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Government Code section 17556, subdivision (b), requires the Commission to deny the 
test claim where the test claim statute "affirmed for the state a mandate that had been 
declared existing law or regulation by action of the courts." In People v. Gibson (1988) 
204 Cal.App.3d 1425, the court found that the test claim legislation violated the equal 
protection clause of the United States and California Constitutions by not requiring 
current proof of dangerousness as required of either adult persons involuntarily c6mmitted 
for mental health treatment.28 In response to. Gibson, Penal Code section 2966, 
subdivision (c), was modified to add another condition that must be met in order to 
continue.involuntary mental health treatment. 29 The condition is whether, by reason of 
his or her severe mental disorder, the prisoner or parolee represents a substantial danger 
of physical bann to others. · · · 

Although this new provision eJ..JJands the scope of the Penal Code section 2966 hearing 
by requiring proof of an addition.al element, Le., current proof of dangerousness, the. 
Commission finds that the first test claim statute actually created the mandate for district 
attorney md public defender services. This additional element cannot feasibly be 
considered a separate, mandated activity, but instead is "part and parcel" to the original 
manda;ted hearing activities.30 Therefore, Goverriment Code section 17556, subdivision 
(b), is lliapplicable to deny the test claim. 

Government Code section 17556, silbdivision (c), requires the Commission to deny .the 
test claim where the test claim statute "imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal government, unless 
the statute ... mandates costs that exceed the mandate in 'that federal law or regulation." 

Here, the hearing can restilt in involuntary commitment and treatment of the prisoner or 
parolee beyond the parole termination date. Although the Mentally Disordere!f Offender 
legislation is located in the Penli.l Code, the California Appellate Court has held that the 
statutory scheme is civil rather than penal.31 The U.S. Supreme Court has.repeatedly 
found that ci:vil commitment for any purpose constitutes a significant deprivation bf 

·liberty that. requires due process protection, 32 and some courts have determined that the 
assistance of counsel under those circumstances is required to meet federal due process 
standards.33 Moreover, California co~ recognize that legal services for indigent 

lE Gibson., supra, 204 Cal.App.3d 1425, 1437. . 
29 Statutes 1989, chapter 228; Senate Bill 1625 (as amended April 27, 1989), Senate 
Committee on Judiciary Analysis (1989-90 Regular Session), May 2, 1989, pages 1-2. 
3° Cf. San Diego Unified School Dist. v. Commission on State Ji.lfandates, supra, 33 
Cal.4th 859, 881-882. · 
31 People v. Robinson (1998) 63 Cal.App.4lh 348, 352 (Robinson); People v. Superior 
Court (Myers) (1996) 50 Cal.App.4th 826 (Jilfyers). · 
32 Addington v. Texas (1979) 441U.S.418. 
33 Heryford v. Parker (lOH' Cir. 1968) 396 F.2d 393, where the court held that a civil 
proceeding resulting in involuntary treatment commands observance of the constitution81 
safeguards of due process, induding the right to counsel. 
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persons. at public expense are mandated in civil proceedings relating to mental health 
matters where restraint of liberty is possible. 34 

' · 

Thus, the question is whether public defender services for indigent prisoners or parolees . 
· results in costs niandated by the federal government - in the form of constitutional 
rights to counsel under the Sb..1h Amendment and rights to due process under the 
Fourteenth An+endment The Coi:nmission finds the public defender services do not 
result in costs mandated by the federai government for .the reasop.s stated below. 

The California Supreme Court in San Diego Unified School Dist. 35 adQTessed the issue of 
costs mandated by the federal government m the context of school expulsion· due process 
hearings. There, the relevant test claim statute ·compelled su,spensio:i:J. and mandated a 
recommendation of expulsion for certain offenses, which then triggered a mandatory 
expulsion hearing. 36 It was not disputed that the resulting expulsion hearfug was 
requjred to "comply.with basic federal due process requirement$, such as notice of 
Charges, a right to representatj.on by counsel, an e>-'Planation of the evidence supporting 
the charges, and an opportunity to call and cross-examine witnesses and to present 
evidence."37 · . · · · . . 

The court stated that in the absence of the mandatory provision, a school di.strict would 
not automatically" incur .the due process hearing costs that are mandated under federal 
law.38 Further, the mandatory e>-'Jlufsion provision did not implement a federal !aw or 
regulation, since the federal law did not at the time mandate an expulsion · 
reco~endatioil or expulsion for the citec!. offenses.3? Even the provisions setting forth 
expulsion .hearing procedtires did not in themselves require the school district to ihcur . 
any coSts, sinee neither. those provisions nor federal law required that any such expulsion 
recommendation be made in the first place.40 The court conc1uded: 

. . . 
. Because it is state law [the mandatory eipulsion provision], and not.federal 
due process law, that requii-es the District to take steps that~ turn require it 
to incur hearing coSts, it follows ... that we cannot characterize any of the 
hearing costs incurred by the District, triggered by the mandatory [state]. 
provision .. ., as constituting a federal mandat~ (and hence being 
nomeimbursable). We. conclude that under the statutes existing at the time 
of the test claim in this case ... ., all such hearing costs-those designed to 
satisfy the minimum requirements of federaj. due process, and those that 
may exceed those requirements-are, with respect to the mandatory 

34 Phillips 11. Seely (1974) 43 Ca1.App.3d 104, 113; Waltz 11. Zumwalt (1985) 167 
Cal.App.3d 835, 838. 
35 San Diego Unified School DiSt., supra, 33 Cal.4tti 859. 
36 San Diego Unified School Dist., supra, 33 Cal.4th B59, 879 . 

. 37 Ibid. 
38 Id. at 880. 
39 Jd at881. 

40 Ibid. 
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expulsion provision ... , state mandated costs, fully.reimbursable by the 
state. (Emphasis in original.)41 

· 

Like the test claim. legislation in the Sqn Diego Unified School Dist. case, there is·no pre­
existing federal statutory scheme requiring the states to implement civil commitment . 
proceedings for mentally disordered offenders. Rather, the civil proceedings set forth in 
the test claini statute constitute a new state pro gram, and counties would not otherwise be 
compelled to provide defense services to indigent persons wishing to contest involuntary 
treatment or commitment ifthe new program had not first been: created by the state .. 
Therefore, Government Code section 17556, subdivision (c), is inapplicable to deny the 
test clzjm. 

Government Code section 17556, subdivision (e), reqllires the·Commission to deny the 
test claim if the "statute ... or an appropriation in the Budget Act or other bill provides 
for offsetting savings to .local agencies ... that result in no net costs to the local agencies 
... , or includes additional revenue that was specifically intended to fund the costs of the 
state mandate in an amount sufficient to fund the cost of the state mandate." Welfare and 
Institutions Code section 4117 allows reimbursement to local agencies for certain mental 
health trial.s or hearings involving inmates ·of state mental hospitals. Section 4117 
specifically allows for reimbursement of costs incurred by counties for hearings 
conducted as a result of district attorney-initiated petitions· to continue involuntary 
treatment as a continuation of parole, pursuant to Penal Code section 2972. . . ·' 

Neither section 4117, nor any other statutory or Budget Act provisions, provide for 
reimbursement for costs incurred by counties for hearings conducted pursuant to Penal .· 
Code section 2966. Therefore, Govern.merit Code section 17556, subdivision (e), is 
inapplicable to deny the test ciairn. 

Government Code section 17556, subdivision (g), reqllires the Commission to deny the 
test.cla.lll:i if the "statute created a new crime or infraction, eliminated a crime or 
infraction, or changed the penalty for a crime or infraction, but orily for that portion of the 
statute relating directly to the enforcement of the crime or infraction." The Department 
of Finance, i..tJ. its comm.e11ts. of August 9, 2001,. asserted that the test cla.im legislai:j.on 
should not be considered a reimbursable mandate because "the costs claimed for· 
reimbursement are related. to enforcement of a changed penalty for a crime or infraction, 
as specified in Government Code section 17556 (g)." · 

However, as noted above, the test claim statute itself identifies the subject hearings as 
"civil hearings,'.42 and California courts have reaffirmed that the Mentally Disordered 
Offender legislation is civil rather than pena!.43 In the Robinson case, the Second District 
Court of Appeal overruled its previous determination that the Mentally Disordered 
Offender law was penal in nature. Citing an earlier case, it .stated that the Mentally· 
Disordered Offender scheme is "concerned with two objectives, neither of which is 

41 Id. at 8B1-882. 
42 Penal Code section 2966, subdivision (b). 
43 People v. Robinson,· supra, 63 Cal.App.4th 348; People ,,_ Superior Court (Myers) 
(1996) 50 Cal.App.4th 826. . · · 
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penal: protection of the public, and providing mental heath treatment for certain . 
. offenders who are dangerous and suffering from severe mental illnesses. "44 Based on the 
case law interpretirig the Mental Ii DiSordered Offender law, Government Code section 
17556, subdivision (g), is inapplicable to deny the test claim. . 

CONCLUSION 

Based on the foregoing, the Commission finds that Penal Code section 2966 imposes a 
reimbursable state-mandated pro gram on local agencies within the meaning. of article 
XIU B, section 6 of the California Constitution and Government Code section 17514 for 
the following activities resulting from such hearings: · 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

44 People v. Robinson, supra, 63 Cal.App.4th 348, 352. 
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DRAFr PARAMETERS AND GUIDELINES 
Penal Code Section 2966 

Statutes 198S, Chapt~r 14191 

Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes 1988', Chapter 658 
Statutes 1989, Chapter 228. 
Statutes 1~94, C~:Pter 706 

Mentally Disordered Offenders; 
Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) · 

9ouD.ty of San Bernardino, ClaiJ?an.t 

I. SUMMARY OF THE MANDATE 

On July 28, 2006, the Com.mission on State Mandates (Coi;nmissioii) adopted a Statement of 
Decision :finding that the test claim legislation irriposes a: reimbursable state-mandated program 
on local agencies within the meaning of article XIII B .. sectio:n 6 of the California Constitution 
and Government Code section 17514 to perform the followiri.g activities resulting from Penal 
Code section 2966 hearings: 

• district ~;mey services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

IL ELIGIBLE ~TS 

Any city, county, and city and qolinty that inctirs increased costs as a result of this reimbursable 
state-mandated:program is eligible to claim reimbursement of those costs: 

ID. PERIOD OF REIMBURSEMENT 

. Government Code sectio~ z'7557, subdiViSion (c), -s that a test cTu.ini shall be submitted on or . 
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The 
County of San Be~dino filed the test claim on July 5, 2001, esta.bliSI:ring eligibility for fiscal 
year 2000-2001. Therefore, costs incurred pursuant to Penal Code sectlori 2966 hearings are 
reimbursable cin or after July 1, 2000. 

Actuai ccists for one fiscal year shall be included in each claim. Estimated costs of the 
subsequent year may be include.cl on the same claim, if applicable. Pursuant to Government 
Code section 17561, subdivision (d)(l)(A), all claims for reimbursement ofinitial.fiscalyear 
costs shall be submitted to the State Controller \Vi.thin 120 days of the issuance date for the 
claiming instructions. - · · · · 

·.· ·. 

1 The test clwm was amended on March 2, 2006 t~ add this.statute. The amendment was 
accepted based on provisions of Government Code sectlon 17557, subdivision (c), that were in 
effect on the date of the filing of the original test claim. 
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If the total costs for. a: given fiscal year do not exceed $1,000, .no reimb~ement shall be allowed 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE ACTIVITIES 

To be eligible for mandated cost reimbursement fo~ any fiscal year, only actual costs may be 
claimed. Actual costs are those costs actually incurred to implement the mandB.ted activities. 
Actual costs must be tra.CeB.ble and 'supported by source documents that show the validity of such · 
costs, when they were incurred, and their relationship to the reimbursable activities. A source 
document is a document created at or near the same time the actual coSt was incurred for the . 
event or activity in question. Source documents.may include, but are not limited to, employee 
time records or time logs, sign-in sheets, ~voices, ~d receipts. 

Evidence corroborating the 11ource documoilts ·may include, but is n9t limited to, worksheets, cost 
allocation reports (system generated), purchas~·ortj.i;rrs, contraci:ll, agimdas, and declarations. 
Declarations must.include a certification or declaration: stilting, "I certify (or declare) under 
penalty Of perjury under the laws of the State of Cf!lliomia that the foft1going is true. a.Ild correct," 
and must further comply with the requirements of Code of CiVil Proc~dmi;: s~ction 2015 •. 5. 

· Evidence corro!;>or_ating the source docuriients may include data relevant to the· reimbursable· 
activities oth~~ in compliance with local, state, and federal govemmen:t requirements. 
How.ever~ co,~obomting documents cannot.be substituted for soµrce documents. 

The claim.ant is only allowed to claim and be reimbilrSed for increased costs foi: reimbursable 
activities identified below. hi.crease"d cost is limited to the cost of an activity that the claimant is 
required to incur as a result of the mandate .. 

For each ellgible cl~t, the followilig activities resulting from Penal. Code seb.tion 2966 e 
bearings ere reimbursable: . . 

• Disiri.ct attorney services to represent the people. 

• Public defender services· to represent indigent priso:ners or parolees. 

v. CLAIM: PREPARATION AND SUBMISSION . 

Each of the following cost e~ements must be identified for each reimbursable activity. identified 
in Section IV; Reinibursabl¢ Activities, ofthi~ document. Each claimed reimbursable cost must 
be supported by source do~tation as descrf.bed in Section IV. Additionally, each · 
reimbursement clain:i.'m~ be filed in a timely manner. 

• ., i". 

A. Direct Cost Reiiorting . . 
Direct costs are th()se costs incurred specifically for the reimbursabl~ activities, The following 
direct costs are eligible for, reimbursement ,, · . . . . - . . 

·i:- · sEi.lB±ies ~,Benefits 
.Report.~ach emplo;ee iniplementing the ~eimbursable activities by ~e, job · 
classification, and productive hourly rate (tcital wages and related benefits divided by 
productive hours). Describe the specific reim?ursable activities p~onned and the hours · 
devoted to each reimbursable activity perfonried. . . · 
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2. Materials and Supplies 

Report the cost of materials and silpplies that have been consumed or expended for the 
purpose of the reimbursable activities. PurchRses shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant. Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently aP!'lied. · · 

3. Contracted Ser\rices 

Report the name of.the contractor and services performed to implement the reimbursable 
activities. If the contractor .. bills for time and materials, report the number of~ours spent 
on the activities and all costs charged. If the· contract is a fixed price, report the services 
that were performed during the period covered by the reimbursement claim: If the 
. contract servic~s are also us~d for purposes other than the reimbursabie activities, only 
the pr6-rata portion of the services used to implement the reimbursable activities can be 
claimed. Submit contract consultant and attorney mvoices with the claim and a 

: description ofthe-conttil.ct scope of services. 
. ' ' ' 

4. Fixed Assets and· Eqmpment 

Report the ·purcha'Be price paid fo~ fixed assets and equl.pment (including- computers) 
necessarjr ta implement the reimbursable activities. The purchase price indudes taxes, 

. !d~livery costs, and installation costs. If the fixed asset or equipment is also used for 
pmposes other than the reimbursable activities, only the pto-rata portion of the purchase 
price used to unplement the reimbursable activities 'can be claimed. ' ' 

5. Travel 

·Report the name of the employee traveliJig for the purpose of the reimbursable actiVities. 
· In.elude the· date of travel, destination point, the speciiic reimbursable'activity requiring 

travel, and related travel expenses reimbursed to .the ,employee in compJ.?.!l:IJ.c~ ~i:tli the 
rules of the local jurisdiction. Report employee travel time according to 1he rules of cost 
element A.I, Salaries and Benefits, fqr .. each applicable reiinbursabie activity. · .. . . . .. . . 

B. Indirect Cost Rates ,. 
- . . . . 

Indirect costs are costs that are incurred for a common orjoint purpose, benefiting more than one· 
program, and are not directly assignabfe to a particular department or program without effortS , · 
disproportionate to the result 'achieved. Indirect costs may include both (1) overhead com 0fthe -_ 
unit perfomiing the mandate; and (2) the costs of the central government services distributed to 
the other departments based on a systematic ap.d ration&, basis through.a cost allocation plan. 

compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in· 
the Office of Management ahd Budget (OMB) Circular A-87. Claimants ~ve the option of· 
using 10% of direct labor, ·excluding fringe benefits, or preparing an Indirect Cost Rirte Proposal 
(ICR!') iftb.e indirect cost rate claimed exceeds 10%; · . . 

If the claimant chooses to prepare an ICRP, both the tfuect costs (as defined and described in 
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital 
expenditures and unallowable cc:ists (as defined and described in OMB Ciicular A-87 · 
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Attachments A and B). However, uD.au9wable costs muSt be included in the direct costs if they 
represent activities to which indirect costs are properly allocable. · · · · 

The distribution base may be (l)total direct costs (excluding capitBl expenditures end other 
distorting items, B!fCh as pass-through funds, major subcontracts, etc.), (2} direct slilaries E!Dd 
wages, or (3) another base which results in en equitable distribution. ' 

In caiculating en ICRP, the claimant shall have the choi~e of.one ·~fthe. followllig 
method.ologies: · 

· .1. Thii ailocation of allowable indirect costs (as defined and describe.din OMB Circular 
A-87 Attachments A m:id B) shall be accomplished by (1) classifying a depari:ment's 
total costs for .fu...e base period as either direct or indirect, and (2) dividi'ng the fotal 
allowable indirect costs·(net of applicable credits) by en equitable distribution base. 
The result ofthl,s proc·es~ is an indirect cost-rate w:pich is use4 to diStribtife iD.direct 
costs to mandate.s. The rate should be expressed as a percentage which the total 
am.omit allowabfo indirect costs bears .to the base selected; or· 

2. · The allocation of allowable indirect cc:im (as defined and described in OMB Circular 
A-87 Atta.Chm.ents A and B)° shall·be accomplished by (1) separB.ting a department 
into groups, such as divisions or sections, l!-114 then classifying the:: division's or 
section's .totiil·costs for the base p~od e.S'ei~er d:i+ec::t or in,clir~ct, and (2) dividing 
the total allowable indirect costs (ilet cif applicable ~W,,~) by an equitable · 
~bution 'base. The resuit'cifthls pr\)~ess ifi! a1l Uidirectcost:-ratetbat is used-to 
cli$ibute indirect cpsts 1:0 .mandates~ .. The r~ shciulci. be expiess~d as a percentage 
which the total aniount allowable ·iridirect costs beers to the base selected.. 

VI. RECORD RETENTION 

Pursuant to Go~~el;rt Code.section 1·7s 5 8.5, slibdivision (a), a reimbursemimt .claim for actual 
co$· :filed by .a foca.J, ~geiicy or :Sc~ol diStpct 'pui'~t to this.· ~hapte? is subject to the initiation 
of an audit by the Controller no later than three yeilrii after the dit.tf;: that the actua1'-t·eim~tirsement 
claim is filed or J,ast amended; whicbfwer is later. However, if no fuµds .are apPrcipria.te4 or no . 

.. payment is made to. a clajrnant for the p:ro:graµi fot the 'fi.sdil y~ar for.which the claim is :fileq, tli'e 
time for the Controller to initiate an audit shall commence to run from the daie'of initial payment 
of the claim, In any case, an audit .shalJ.be completed not later~ twq yel;!TS aftei: ~e date that 
the audft is commenced. All doC-cini~# us¢d W ,su.Pporl the reiinl:J~B.ble ~tivi~es, as descn'bed 
in Section iV, ±µust be reWried duriri.g the'petjqd ~bje~t to audit. I(iµi·audithas been initiated 
by tb.e·Controller d~g the penod. sUbject to atldit, the retention period is extended until the 
ultimate.resollition 'of any alliiit fuldhigs; .· . ' . 
VIL OFFSETTING SA VIN GS AND REIMBURSEMENTS 

'I . •: .. •'· , ' ' .·• ~ . • ' '..'-...... ·, .. - . , . 

Any offsetting ~aVings the claimant experiences'in the slin:i.e program as a result oft¥ SBill;~ 
statutes or executive .orders found :to contain the mandate shB.ll be deduCted frOm tl:!.e costs 
cl~~d. hi. ad.ditlon., rein:l:bmsement for this malidatefrom any solirce; 'inclUdil'.l.g but n9t_limited 
to, service fees collected, federal funds, and other state funds, shall be i_dentifiei:J. md deducted 
from this clain'i. ' · · 

2 This' refers tO ~lt\e 2, division 4, part 7, chapter 4 of the Government Code. 
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VIII. STAT,E CONTROLLER'S CLAThfiNG INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming 
instructions for each mandate that requires state reimbUrsement not later than 60 days after 
receiving the adopted parameters and guidelines from the Commission, to assist local agencies 
and school districts fu. claiming costs to be reimbursed. The claiming instructions shall be . 
derived from the test claim decision and the parameters and guidelines adopted by the 
Commission. · · 

Pmsuant to Government Code section 17561, subdivision (d)(l), issuance of the claim.mg 
iristructions shall constitute a notice of the right of the local agencies an4 school districts to :file 

· reimbursement claims, based upon parameters and gfildelines adopted by the Corp.mission. 

IX. REMEDIES BEFORE THE COMMISSION 

Upon request of a local agency or !iChool district, the Commission shall reyiew the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571. If the 
Commission determines that the claiming instructions do not conform fo the parameters and 
guidelines, the Commission shall direct the Controller to modify the claiming instructions and 
the Controller shall modify the claiming instructions to conform to the parameters and guidelines 
as directed by the Cominission. · 

·In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557, subdivision (d), and California Code of Regulations, title 2, ~ection 11832.' 

. . 
X. . LEGAL AND FACTUAL. BASIS FOR THE PARAMETERS AND GUIDELINES 

. . 
The Statement ofDecision'is legally binding on all parties and.provides the legal and factual. 
·basis for the parameters and guidelines. The support for the legal and factual :findings is found in 
the administrative record for the test claim. The administrative record, including the Sui.tement 
of Dec~sion, is on file with the Commission. · . , 
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Original 'List Date: 
La!lt Updated: 
List Print Date: 

7/10/2001 
7/19/2006 
08/07/2006 
OO-TC-28 

MaillAg Information: Notice ·of adopted SOD· 

Malling List 
Claim Number: 

.. Issue: Mentally Diaorde~d Offenders: Treatment as a Condition of Parole 

TO ALL PARTIES AND INTERESTED PARTIES: 
. . 

Each commission .malllng list Is contlnuouEH}i updated as requests are recaMid to Include or remove any party or person 
on tha malling list. . A current malllng list Is pfo\;oidad with commission correspondence, and El copy of the current _malling 
list Is available upon request at any time.. Except as pro\Aded· otherwise by commission.rule, wheri a party or Interested· 
.party files any written material with the commission concerning a claim; It shalr simultaneously seM a copy of the written · 
material on the parties and interested parties to the claim identified on the ma11lng list provided by the comnilaslon. (Cal. 
Code Regs., tit. 2, § 1181.2.) _ · · · 

Mr. Mark Sigman 
. Riverside County Sheittfs Office 
4095 Lemon Street 
P0Box512. 
Rlwrslde, CA 92502 

Mr. David Wellhouse 
·David Wellhouse & Associates, .Inc. 
9175 Klefet Bl\ltl, Suite 121 
Sactameilto, CA 95826 

Office Of the County Col.lnsel 
County of Seti Luis Obispo · 
County Gowmrrient center, Room 386 
San Lula Obispo, CA 93408 

Ms. sussn:Geanacou 
Department of finance (A-15) 

· 915 L Street, Suite 11.90 
Sacramento, CA 95814 

Mr. Sleva Keh 
Callfomla· State Association of Counties 
1100 K Street, S ulte 101 
Sacramento, CA 9581:4-3941 

M·s. Marianne 0 1Mahey 
Legislative Analyst's Office (B-29) 
926 L Street, Suite _1000 
Sacramento, CA 95814 

Page:. 1 
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Tel: (951) 955-2700 

Fax: (951) 965-2720 

Tel: (916) 368-9244 
,' :·.··'. 

Fax: (916) 368-5723 

Te!: '(805) 78'1 -5400 

Fax: (805) 781-4221 

Tel: (916) 445-3274 

Fax: (916) 324-4BBB 

Te!: (916) 327-7523 . 

Fax: (916) 441-5507 

Te\: (916) 319-8315 

· Fax: (916) 324-428-1· 

.. 

I 

I 
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. Mr. Jim Jaggers 
.. , 

l 
" Tel: {916) 846-8407 

P.O. Boie 1993 
Carmlcihael, CA 95609 Fax: (916) 848-8407 

9111s. Beth. H~nter 
Centration, Inc. Tel:_ (666) 461-2621 
8570'Utlca-Avanue, Suite 100 
Rancho Cucamonga, CA 91730 Fax: (666) 461-2662 

Ma. Catherine Ven Aken 
Attomey·General's Office Tel: (916) 324:5470 
1300 I Streat, 17th Floor 
P. 0. Box 944255 Fai: (916) 323-2137 ' 
Sacram,ento, CA 95614 

Page: 3 
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. Mr. J. Bradley Burgess .. 
Public Resource Management Gr6up 

Tel: {916) 677-4233 

·9 1380 Lead Hiii Bouleir.ird, Suite #106 
Rosel.411e, Cf!. 95661 Fax; (916) 677~2283 

,. 
Ms. Bonnie fer Keurst Claimant 
County of San B~mardlno 

Tel: ' (909) 386-8850 
Office of the Auc:lltor/Controller-Recorder 
222 West Hospltallty Lane Fax: (909) ~86-8830 
San Bernardino, CA 92415-0018 

Mr. Stephen Saucedo 
Department of Mental Health (A-31) Tel:· (916) 654-2316 
1600 9th Street, Room 153 
Sacramento, CA 958111 Fax: 

. Mr. Jim 'spano 
State Controller's Office (B-08) Tel: (916) 323-5849 
Dl-.isfon of Audits 
300 Capitol Mell, Suite 518 · 
Sacramento, CA 95814 

Fax: (916) 327-0832 

Ms. Ginny Brummeis 
State Controller's Office (B-08) Tel: (916) 324-0256 
Dlyislon of Accounting & Reporting 
330~ C Street, Suite .SOD 
Saci-amento; CA Y9;581 e 

Fax: (916) 323-6527 . 

.,.. ....... 
Ms. Carla Castaneda 
Departniant of.Finance (A-15) Tel: (916) 445-3274 
915 · L Street, 12th Floor 
Sacramento, CA 95814 Fax: (916) 323-9584 ' 

Mr. Allan Burdick 
MAXIMUS 
4320Aubum Blvd., Suite 2000 

Tel: (916) 485-8102 

Sacramento, CA 95841 Fax: (916) 485-0111 

Mr. Leonard Kaye, Esq. 
County of Los Angeles Tel: (213) 974-8564 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 Fax: (213) 617-8106 
Los Angeles, CA 90012. 

Mr. Glen Evarroad 
City of N~ort Beach Tel: (949} 644-3127 
3300 Newport Bl\d. 
P. o. Box 1768 Fax: (949) 644-3339 
Newport Beach, CA 92659-1768 

age: 2 
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AUDITOR/CONTROLLER-RECORDER 
COUNTY CLERK 

/J..OR/CONTROLLER • 222 West Hospitality Lana, Fourth Floor 
ardlno, CA 92415-0018 • (909) 387-832.2 • Fax (909) 386-8830 

ru; ER • COUNTY CLERK • 222 Wast Hospitality Lana, First Floor . 
San Bernardino, CA 92415-0022 • (909) 387 -8306 • Fax (909) 386-8940 

August 22, 2006 

Ms. Paula Higashi 
Executive Director 
Commission on: State Mandates 
980 Niri.th Street, SUite 300 
Sacramento, California 95814 

And Interested Parties (See Enclosed Mailing LisV 

RE: Draft Parameters and Guidelines 

EXHIBIT B 

LARRY WALKER 
Aud Ito r/Controlle r-Re corder 

County Clerk 

ELIZABETH A. STARBUCK 
Assistant Auditor/Controller-Recorder 

Assistant County Clerk 

Mentally Disordered Offenders: Treatment as a Condition of Parole (OO-TC-28, 
05-TC-06) 
Penal Code section 2966 
County of San Bernardino, Claimant 
Statutes 1985, chapter 1419; Statutes 1986, chapter 858; Statutes 1987, chapter 687; 
Statutes 1988, chapter 658; Statutes 1989, chapter 228, Statutes 1994, chapter 706 

Dear Ms. Higashi: 

The County of San Bernardino (County) has reviewed the draft parameters and gwdelines for the 
above named clalln. as proposed by the Commission staff. Pursuant to California Code of 
Regulations, title 2, section 1183.12, subdivisions (b) and (c), we are submitting modifications as 
notated (italicized) in the attached copy. 

On July 28, 2006, the Commission on State Mandates (Commission) found the Test Claim to be 
a reimbµrsable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514 to perform the following activities 
resulting from Penal Code section 2966 hearings: · 

• District attorney services to represent the people; and 
• Public defender services to represent indigent prisoners or parolees. 

Representatives of the County Public Defender's Office and the District Attorney's Office have 
provided a detailed listing of ''Reimbursable Activity'' components. These components serve to 
break down the above listed mandated activities into measurable pieces and represent reasonable 
methods of complying with Penal Code section 2966 hearings. We would note that as part of the ' 
proceedings, the Sheriff's Department services are required for transportation, care and custody 
of the petitioner. 

207 



Ms. Paula Higashi 
~ecutive Dkector. 
Commission on State Mandates 
August 22, 2006 
Page2 

We would also note that MDO commitment trials pursuant to Penal Code §2966, address the 
diagnosis of a mental disorder, its remission status, and an assessment of risk stemming from the 
diagnosed mental disorder. These are precisely the issues addressed in lv.IDO commiiment trials 
pursuant to Penal Code §2970 and 2972, for which the above referenced 'activities' have been 
found to be reimbursable. MDO adjudications, whether pursuant to 2966 or 2970/2972, a:re by 
definition, expert driven. Representation without appropriate investigation and the assistance of 
expert witnesses would constitute ineffective assistance of counsel. 

As a representative for the claimant, I would request that the Commission staff incru:porate the 
modifications as presented into the Parameters and Guidelines for this reimbursable state­
mendated program. 

DECLARATION of CLA.IMANT: 

The foregoing facts are lmown to me personally and if so requked, I could and would testify to 
the statements made herein. I declare under penalty of perjury under the laws of 'the State of 
California that the statements made in this document are true and complete to the best of my 
personal. knowledge and as to all matters, I believe them to be true. 

,Lf4,,0 ~ ::t; 
Bonnie Ter Keurst · 
Manager, Reimbursable Projects 

BT:wds 

Enclosures 
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. ' 
Draft Parameters and Guidelines . 
Mentally Disordered Offenders: Treatment as a Condition of Parole · 

.e 

I. 

DRAFT PARAMETERS AND GUIDELINES 

Penal Code Section 2966 

Statutes of 1985, Chapt~r 14191 

Statutes of 1986, Chapter 858 
statutes of 1987, Chapter 687 
statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, C.hapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 

County of San Bernardino, Claimant · 

SUMMARY OF THE MANDATE: 

Penal Code section 2966 s'ets forth procedures for civil court hearings that are initiated by a 
prisoner or parolee who wishes to contesfa finding, ma.de· at the time of parole that he or 
she meets the mentally disordered offend.er criteria, as defined in Pen~! Code section 2962. 
Once· the petition for civil hearing is filed, the. superior court shall conduct such a hearing; 
the district attorney is raquired to represent the people; and th.e public defender is required 
to represent the petitioner if he or she is indigent. · · 

On July 28, 2006, the·Commission on State .Mandates (Commission) adopted a Statement 
of Decision finding tliat the test claim legislation imposes a reimbursable stat~mandated 
program on local agen9ies witf'lirrthe m~aning of article XHI B, section 6 of the California 
Con~titution and Goverhmenfbode s~ction 17514 to perfonn the following activities 
resulting from Penal Code section 2966 hearings: 

• District attorney services to represent the people; and 

• Public defender services to represent indigent prisoners or parolees. 

II. ELIGIBLE CLAIMANTS 

Ill. 

Any city; cciunty, and city and county that incur increased costs as a result of this 
reimbursable state-mandated program is eligible to claim reimbursement of those costs. 

· PERIOD OF REIMBURSEMENT 

Government Code section 17557, subdivision (c), states that a test claim shall be submitted 
on or before June 30 following a given fiscal year to establish·eligibilityfor·thatfiscal year. 
The County of San Bernardino filed the test claim on July 5, 2001, establishing eligibility for 

1 
The teSt i:lalm was ilmended on March 2, 2006 to add this statute. The amendment was accepted blllled on provisioD!I of 

Government Code section 17557, subdivision (c), that were V- 0 «-i- on the date of the filing of the original test claim. 
. . . . ·. . ... . .. . . . . 209 • .. 
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fiscal year 2000-2001. Therefore, costs incurred .Pursuant to Penal Code section 2966 A 
hearings are reimbursable on or after July 1, 2000. V 

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the 
subsequent year may be included on the same claim, If applicable. Pursuant to 
Government Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of 
initial fiscal year costs shall be submitted to the State Controller within 120 days of the 
issuance date for the claiming instructions. · 

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed, 
except as otherwise allowed by Government Code section 17564. 

IV. REIMBURSABLE· ACTIVITES 

To be eligible for mandated cost reimbursement for any fiscal year, only act4a! costs may 
be claimed. Actual costs are those costs actually incurred to implement the mandated 
activities:" ·Actual costs must be traceable and supported by source doi;:uments that show 
the validity of sue~ costs, when they we're incurred, and their relationship to the. 
reimbursable activities. A source document is a document cre·ated at or near the same 
time the actual cost was incurred for the evetit or acitivity in question. Source documents 

. may include, but are not'limited to, employee time records. or time logs, sigri•in sheets, 
invoices, and receipts: · 

Eviden.ce corrob.oratjng the source documents may include, but is not limited to, · 
work~h~ets, <;:i;>?t allocation r~p.orts (system generated), purchase orders, contracts, 
agendas; tra1t'lingpack9ts, a,iid declarations. Declarations must'include a certification or 
de~l~raticm sta~tig, "I ?ertifY (or declare) under pen~lty of perjury uryderthe l_aVlf.S of the 
State of California thatthe foregoing: Js true ~nd correct, n and must further comply with the 
requirements of Code of Civil Procedure section 2015.5. Evidence corroborating the 
source documents may include· data. relevant to the reimbursable activities otherwise in 
compliance with local, state, ar.id federal government requirements. However, 
cotToborating documents cann_ot be substituted for source documents. 

The claimant is only 'all'owed to claim and be reimbursed for increased costs for 
reimbursable activities identified below. Increased cost is limited to the cost of an activity 
that the claimant is required to incur as a result of the mandate. 

For each eligible claimant, the following activities performed by local agency staff to 
represahtthe people 'Emd indigehtprisoherslparolees pursuant to resultin§ from Penal 
Code section 2966 hearings are reimbursable: 
• Distriat attomey servises te represent tRe people. 

• P1::1elis aefeneler servisQS ts FQpreseRt indi§eFlt prisoners OF parolees . 
. , •. ' . 

A. One-Time Activities 

1. Developing policies and procedures. to implement Penal Code section 2966. 

2, Developing_ orprocuring computer software to track PC 2966 petitioner status. 
2 
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3. Initial training of staff on the mandated PC 2966 activities. 

B. Continuing Activities 

1. Review relevant documentation, which includes: the petition appealing the Board 
of Prison Tenns (BPT) decision; the decision of the BPT commissioner and the 
recording of the BPT hearing with supporting documentation; pertinent prison, 
parole and medical records; Conditional Release Program records; police and 
probation reports; criminal histories; the evaluations by CDC, DMH, and BPT 
evaluators,' and records of prior MDO proceedings. This activity includes the 
following: 

a) Attomey, secretarial, and paralegal, services; 
b) Copying charges; and· 
c) Long distance telephone charges. 

2. Prepare and file motions with the Superior Court. This activity includes the 
following: 

a) 
b) 
c) 

Attomey, secretarial, paralegal, and investigator services; 
Copying charges; and 
Long distance telephone charges. 

3. Prepare and represent the State and the indigentprisoner or parolee in a civil 
hearings on the petition regarding the appeal of the petitioner's MDO status 
under Penal Code section 2962. This activity includes the following: 

a) Attorney, secretarial, paralegal, and investigator services; 
b) Copying charges; and 
c) Long distance telephone charges. 

4. Retain necessary experts;· investigators, and professionals to prepare for and 
testify at any civil trial, and any subsequent petition hearings. 

5. Travel to and from state hospitals, prisons and county jails where· detailed 
medical records and case files are maintained. This activity includes: Attorney, 
secretarial, paralegal, and investigator services. 

6. · Travel to and from state hospitals, prisons and county jails by the defense 
counsel in order to meet with the prisoner client. This activity includes: Attorney, 
secretarial, paralegal, and investigator services. 

7. Travel to and from court. This activity includes: Attorney, secretarial, paralegal, 
and invf(3stigator services. · · 

B. Provide transporlation, care, and custody of each PC '2966 petitioner b.efore, 
during, and after the civil hearings by the County's Sheriff Department. 

9. Prepare and represent the State and the indigent prisoner or parolee in a bench 
or jury trial to decide whether or not thepetitioner meets the criteria to be 
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committed under the MDO Act (Penal Code §§ 2962, 2966). This activity a 
includes the following: 9 

a) Attorney, secretarial, paralegal, and investigator services; 
b) Copying charges; and 
c) Long distance telephone charges. 

10.Attendance and participation in continuing training necessaty to retain 
professional competence in MDO cases, civil trial skills, and associated mental 
health issues. 

V. 'CLAIM PREPARATION AND SUBMISSION 

Each of the following cost elements must be identified for each reimbursable activity 
identified in Section IV, Reimbursable Activities, of this document. Each claimed 
reimbursable cost must be supported by source documentation as described in Section JV. 
Additionally, each reimbursement claim must be filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for the reimbursable activities. The 
following direct costs are eligible for reimbursement: 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided 
by productive hours). Describe the specific reimbursable activities perfo1TT1ed 
and the hours devoted to each reimbursable activity performed . 

. 2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended 
for the purpose of the reimbursable activities. Purchases shall be claimed at the 
actual price· after deducting discounts, rebates, and allowances received by the 
claimant. Supplies that are withdrawn from inventory shall-be charged on an 
appropriate and recognized method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the 
reimbursable activities. If the contractor bills for time and materials, report the 
number of hours spent on the activities and all costs charged. If the contract is a 
fixed price, report the services that were perfonned during the period covered by A 
the reimbursement claim. If the contract services are also used for purposes 9 
other thari the reimbursable activities, only the pro-rate.portion of the services 
used to implement the reimbursable activities can be claimed. Submit contract 
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consultant and attorney invoices with the claim and a description of the contract 
scope of services. 

4. Fixed Assets and Equipment 

Report the purchase price paid for fixed assets and equipment (including 
computers) necessary to implement the reimbursable activities. The purchase 
price includes taxes, delivery costs,. and installation costs. If the fixed asset or 
equipment is also used for purposes other than the reimbursable activities, only 
the pro-rata portion of the purchase price used to implement the reimbursable 
activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable 
activities. Include the date of travel, destination point, the specific reimbursable 
activity requiring travel; and related travel expenses reimbursed to the employee 
in compliance with the rules of the local jurisdiction. Report employee travel time 
according to the rules of co·st element A.1, Salaries and Benefits, for each 
applicable reimbursable activity. · 

6. Training 

Report the cost of training an employee. to petform the reimbursable activities, as 
specified in Section IV. of this document. Report the name and job classification 
of each employee preparing for, attending, and/or conducting training necessary 
to implement the reimbursable activities. Provide the title, subject, and purpose 
(related to the mandate of the training session), date attended, and location. If 
the training encompasses subjects broader than the reimbursable activities, only 
the pro-rata portion can be claimed. Report employee training time for each 

· ·applicable reimbursable activity according to the rules of cost element A. 1, 
Salaries and Benefits, and A.2, Materials and Supplies as stated in this section. 
Report the cost of consultants who conduct the training according to the rules of 
cost element A.3, Contracted SeNices. 

B. Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, .benefiting more 
than one program, and are not directly assignable to a particular department or program 
without efforts disproportionate to the result achieved. Indirect costs may include both 
(1) overhead costs of the unit performing the mandate; and (2) the costs of the central 
government services distributed to the other departments based on a systematic and 
rational basis through a cost allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure 
provided in the Office of Management and'Budget (OMB) Circular A-87 .. Claimants 
have the option of using 10% of direct labor, excluding fringe benefits, or preparing an 
Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%. 
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If the claimant chooses to prepare an ICRP, both the direct costs (as defined and A 
described in OMB Circular A-87 Attachments A and 8) and the indirect costs shall 9 
exclude capital expenditures and unallowable costs (as definecj and described in OMB 
Circular A-87 Attachments A and 8). However, unallowable costs must be included in 
the direct costs if they represent activities to which indirect costs are properly allocable.· 

The distribution base may be (1) total direct costs (excluding capital expenditures and 
other distortin~ items, such as pass-through funds, major subcontracts, etc.), (2) direct 
salaries and wages, or (3) another base wliich results in an equitable distribution. 

In calculating an ICRP, the Claimant shall have the choice of one of the following 
methodologies: 

1. The allocation of allowable indirect costs (as defined and described in 
OMB Circular A-87 Attachments A' and 8).shall be accomplished by (1) 
classifying a. departrri~nt's total c9sts for the base period as either direct or 
indiregt, ~np (2) clividhig th~ t_otal allowable indirect c6sts (net of applicable 
creditS) by· an equitable distribution base. The result of this process is an 
indirect cost rate, which is used to distrib.utei indirect costs to mandates. 
The rate should be expressed as a percentage, which the total amount 
allowable indirect costs bear to the base selected; or 

2. The allocation of allowable indirect costs (as defined and described in a 
O_MB Circular A-87 Attachments A smd ~) sball J;>e accomplished by (1) 9 
separating· a department_ info grc>Ups; such_ as di'iiii?io~s or sections, and 
then classifying the_ division's or section'!? total cpsts for the base period as 

· either direct or indirect, and (2) dividing the total ·allowable indirect costs 
(nefof app!i~ble drec;l~)by an eq~itabl~ distrib.~tion base. The result of 
this process is an indir!3ct castrate that is used fo distribute indirect costs 
to mandates. T,~e rate should ti~ expressed a!) a: percentage which the 
total amount allowable iridireci costs· bear to the base selected. . . . 

VI. RECORD RETENTION 

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for 
ac;,tu_al. cos~ flied l:>Y a [oc~I Clg~ncy or_ sch9pl distrjct p1,1rs1:1ant_tp this chapt~r2 is subject to 
the· initiation of an audit by the Controller no later than three years after the date that the 
actual reimbursemefo Claim is filed. &·last amended, whichever i~ later. 

, . . • • . • : 1~' • '. " ' • 

Hoy,;evet,lf no funds are appropriated·or n.i:) payrner:it is ma~-~ ~C?, .~ cla,rnant for the program 
for the fiscal yei:ir for which the Ci aim i~ fil~q. th~'.tirne fC:i'r the: Q~·~troller to ,!I1it~ate an aud~ 
shall commence to run from the date of initial payment of the claim. In any case, an audit 

· . shall be completed no later than two ye_ars ,after the_ date th_at the BIJdit is _cor:nmenced. All 
doq~mentS use~ to support th~_'reiri:{b1:Jrs~bJ~·a9tiyjties, ·as d~.~ctib~d iii ~ecti~n IV, must be a 
retained duiin~the peiiod subject fo audit 'If ali_aUCiit has bel!lri initiated by.the Controller W 

., . -··' 

2 This refm to Title 2, division 4, part 7, chapter4 of the Government Code. 
S:ISl!90\Sl!90 Pamm_.. llDd G1iidolino1!\MDO l'emlo Tnm!mont\ACP. Dmft Pl&Cla.doo 21 4 . 

6 



Draft Parameters and Guidelines 
Mentally Disordered· Offenders: Treatment as a Condition of Parole 

VII. 

duriMg th~ period subjept to audit, the retention period is extended until the ulti.mate· 
resolution of any auditJindings. . 

OFFSETTING SAVINGS AND REIMBURSEMENTS 

Any offsetting savings the claimant experiences in the same program as a result of the 
same statutes or executive orders fdund to contain the mandate shall be deducted from the 
costs claimed. In addition, reimbursement for this mandate from any source, including but 
not limited to, service fees collected, federal funds and other state funds, shall be identified 
and deducted from this claim. 

VIII .. STATE CONTROLLER'S CLAIMING INSTRUCTIONS 

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue 
claiming instructions for each mandate that reiquir~s state reimbursement not later than 60 
days after receiving the adopted parameters and guidelines from the Commission, to assist 
local agencies and school districts in claiming costs to be reimbursed. The claiming 
instructions shall be derived from the test claim decision and the parameters and guidelines 
adopted by the Commission. 

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming 
instructions shall constitute a notice of the right of the local agencies and school districts to 
file reimbursement claims, based upon parameters and guidelines adopted by the 
Commission. 

IX. REMEDIES BEFORE THE COMMISSION.· 

Upon request of a local agency or school district, tne Commission shall review the claiming 
instructions issued by the State Controller or ariy other autlioriZed state agency for 
reimbursement of mandated costs pursuant. to Government Code section 17571. If the 
Commission determines that the claiming· instructions do not conform to the parameters 
and. guidelines adopted by tl)e Commission, the Commission shall direct the Controller to 
modify the claiming instrµctions arid the Controller shall modify the claiming instructions to 
conform to the parameters and_ guidelines as dfrected. by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to 
Government Code section 17557, subdivision (a), and California Code of Regulations, title 
2, section 1183.2. · 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 

The Statement of Decision is legally binding on all parties and provides the legal and 
factual basis for the parameters and guidelines. The support for the legal and factual 
findings is found in the administrative record for the test claim. The administrative record, 
including the Statement of Decision, is on file with the Commission. 

7 
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~UDITOR/CONTROLLER-RECORDER 
COUNTY CLERK 

IUD ITO R/CDNTRDLLER • 222 West Hcspltallty Lane, Fourth Floor 
~an Bernardino, CA 92415-0018 • (909) 387 -8322 • Fax (909) 386-8830 
!ECOROER • COUNTY CLERK • 2.22 West Hospitality Lane, Amt Aocr 
Ian Bemarcllna, GA 92415-0022 • (909) 387-8306 • Fax (909) 386-8940 

PROOF OF SERVICE 

I, the undersigned, declare as follows: 

I am employed by the County of San Bernardino, 
State· of Callfomla. My business address is 222 W. 
Hospltallty Lane, San Bernardino, CA 92415. !'am 18, 
years of age or older. 

On AL!gust 22, 2006, I faxed and malled the letter 
datei:I August 22, 2006 to the Commission on state 
Mandates in response to the Draft Parameters and 
Guidelines Mentally Disordered Offenders: 
Treatment as a Condition of Parole (OD-TP-28, 05-
TC-06), Penal Code sec:tion 2966, Counfy of San 
Bernardino Claimant, Statutes 1985, chapter 1419; 
Statutes 1986, chapter 858; Statutes 1987, chapt1:1r 
687; Statutes 1988, chapter 658; Statutes 1969, · · · 
chapter 228, statutes 1994, chapter 706 and faxed' 
and/or malled It also to the other parties listed on this 
malling list. · .. · · ·· · 

I declare under penalty of perjury under the laws of 
the State of California that the foregoing is true end 
correct, and that this declaration was executed on 
August 22, 2006 a an Bernardino, Callfomla 
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CDUN1Y OF SAN BERNARDINO 

LARRY WALKER A 
Audltor/Contrcllar-Racorder W 

County Clerk 

ELIZABETH A. STARBUCK 
Assistant Audltcr/Ccntrcllsr-Recorder 

AsslS1ent County Clerk 



Aorlglnel List Date: 
W Last Updated: 

List Flrlnt bate: 
Claim Number: 
Issue: 

7(10/2001 
5/19/200~ 

05/26/2006 
DO-TG-28 

M!llllng Information: Other 

Malling· List 

Mentally Disordered Offenders: Treatment as a Condition of Parole 

TO ALL PARTI:!:S AND INTERESTED PARTIES: 

Each commission malllng list Is continuously updated as requests are r!lcelvsd to lnpluds orr~move· any party or person 
on the malling Uet. A current ma!Ilng list ls provided with commission correspondence, and a c9py C!f the··aurrent malling 
net Is available upon request at any ttme. Except as provided otherw\ee by commlealon rule, when a party or lriterested 
party flies any written material with the commission concerning a claim, It she TI slmultanaouely .serve a ccpy cf the written 
malaria! en the parties and ·interested per!lee to the claim Identified on the ma!Ong net provided by the commission. (~el. 
Code Regs., tit 2., § 1181.2.) 

Mr. Mark Sigman 
Riverside County Sheriff's Office Tel: (951) 955-2.700 
4095 Lemon Street 
p D SciK 512. F6'c (951) .955-2.72.0 
Riverside, CA B2502 

Mr. David Wallhol,lse .. 
' . :? .. 

David \f\/sllhot.iee & Aseoclatas,· Inc. 
. . 

:re~ (916) 3SB-9244 · . ; 

90176 Kiefer Blvd, Suite '\21 
. ·' 
' 

Becramento, CA 95826 Fax: te1e) 30e-5723 
•·. 

Qfflce cf the County Ccuneel 
Counfy of San Luis Ob!spQ Tel: (805) 781-540()" 
County Government Center, Room 388 
Sari [tlls Dblepo, CA 93~8 · . ... . Fax: (805) 7B1-4221 

: .. .. ............. . " . -· ' " 

Ms. Susan Geanacol.l ., 

' . ' ~ ~J • 

. ·:~ ~"" .. ... 

Department of Finance (A-15) Tel: ( 918)- 445-3274 .. , . ,. .·.:· .. . .. 
915 L Streat, Suits 1190 ' 

,, . ,;. '· 

Bacr11mentc, CA 95B14 Fax (916) 324-488B 

..... ... ,., . ··~ --·~ ... ----·· . 
Mr. Steve Kell .:,,. "i•i"' 1 . . 
California State Assccl~tlcn of Countl~s · Tee (B1S) 327-7523 
11 DO K str-eeL Suite 1 D~ 

.. 
1 ... ; -·· 

Sacramento, CA 9581-4-3941 Fax: (9.16) 441-.5507 
·~~. 

M!?i .Marlgr:in!!. o·~_aUeY.,. . 
Leglslei!ve·Analyet's Office (B-29) Tel: (918) 319~8315 
9215 L Street, Suite 1 DOD 

·• Sacramento, CA 95814 Fax: . (~16) 324-4281 

e 
Page: 1 
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,_ 

Ms. Beth Hunter ·~ ' 
C entra!I en, I no. Tel: (.868) 481~2621 
8570 Utica Avenue, Suite 100 

e Rancho Cucamonga, CA 91730 F!=!X: (866) 461-2682 

Ms. Catherine V1;1n Aken 
~ .... 

Attorney General's Office Tai: (816) 324-5470 
1300 I Streat, 17th Floor 

(81 B) .3?3-2137 P.O. Box944255 Fax: · 
Sacramento, CA 96814 

.•• , t : r· · . .' . . .. ::.:: 

. ' 

. Page: 3 
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Aug 22 06 03144p San 

'r 

Ms. Betti Hunter 
Cenlre\lan, Inc. 
8570 Utloa Avenue, Suite 100 
Rancho Cucamonga, CA S17SO 

Me. Catherine Van Alcan 
Aitomey l'.3enerel'a Offlcil 
1300 I Street 17th Floor 
P.O. Box 944255 
Sacramento, C:A 95814 

~Q.K ffiMJe.\ ~a_ 
61-~~role. 
&Q.i D.MJ.A:tn 

Page: 3 

Bernar-dino 9093871062 p. 14 

I• 

Tel: (868) 451·2621 e 
Fax: (866) 48.,...2882 

Te(: (816) 324-5470 

Ftix: (916) '323-2137 

.· 
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... DEPARTMENT OF" A.RNCIL.O SCHWARZE.NE.llll!IER, t:ICIVERNCIR e 0~~'"'.'""'~ F I N A. N c E-----... -,-B-L._B_T-'-R-EE:T--,,•-=e,...A-DRA-.. -e:NT-c"""c""A"""•""'s""s'""e"""1 "'-::-.-=:a=7c=-.. ~.-'-w-w-w.-c-c.--... - .. -... -c-v 

October 27, 2006 

Ms. Paula Higashi 
Executive Director 
Commission nn State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. HigEishl: 

._, ' 

,....._-----~--.. t.' . 

RECEIVED:, 
NOV a· .. 2 2006 . 

COMMISSION ON 
· STAI~ f\!iAN_QA~ 

As requested in your letter of September 5, 2006, the Department of Finance has reviewed the 
proposed parameters and guidelines submitted by the County of San Bemerdlno, (Cl~lmant), 
regarding Claims Nos. CSM OO-TC-28 end 05-TC-06 "Mentally Dlsordered'Offenders: 
Treatme11t as a Condition of Parole." Finance concurs with portions of the proposed parameters 
and guidelines but recommends changes as detalled below. · · · · 

I 

Limit the Following One-Time Activity 

le 
"Developing policies and proce'dures to implement Penal Code section 2966." 
The district attorney and public defender have existing policies end procedures relative to 
Involuntary committal of a potential parolee to a mental hi;ispttal. Penal Code section 2972 
sta~es: "The people shall be represented by the district attorney. If the person ls Indigent the 
county public defender shall be appointed'." The procedures for these activities currently exist 
and are reimbursed through the "Mentally Disordered Offender's; Extended Crlmlnal . 
Proceedings: 98-TC-09." This activity should be llmlted to the new procedure for civil court 
filings by the public defendi;tr on behalf of the petitioning parolee. 

Delete the Followino One-Time Activities . 

'.'Developing or procuring computer software to track Penal Code section 2966 petitioner status." 
All of California's sheriffs facllltles have computer software systems to track thelr own inmates, 
as well as Inmates In transit to other jurisdictions. The Integrated system code that indicates in . 
the legal status field: "MDO Inmate/parolee commitment to State Hospital" currently exists. 
Therefore, reimbursement for this activity Is not appropriate. 

"Initial training of staff on the mandated Penal Code 2966 activities." 
The activities required under Penal Code section 2966 are substantially similar to the previous 
requlrements imposed by Penal Code sect\on 2970, appllcable when a prlsoner refuses to 
agree to continued treatment. Under section 2970, the district attorney may file a petition with 
the superior court for continued Involuntary treatment for a year. Because activities required by 
section 2966 are substantlally similar to other activities performed by district attorney and public 
defender staff, no addttlonal reimbursable training Is required. 
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Delete the Following Ongoing Activities 

"Attandance and participation in continuing training necessary to retain professional 
. competence In Mentally Disordered cases,. c;lv/I trial ski/ls and associated mental haalth Issues." 
Psychiatrists and psych9loglsts are required to attend a specific number of continuing education 
hours per year to retain their respective licenses. Therefore, the MDO continuous training could 
be integrated with current competency requirements". Additionally, county district attorneys 
prosecute civil.forfeiture cases and the public defenders handle civil probate and . 
conservatorshlp cases, thus making ongoing civil trial skill tr.sining a current expectation\ and 
not a reimbursable activity. Finance notes training is not expressly required In the statute. 

"Provide care and custody of each Penal Code 2966 petitioner before, during and after the civll 
hearings by the Coi.Jlity'sSherlff Department• · 
The Statement of Decision Issued by the Commission does not Identify these activities as . 
relmb.ursable, nor do they relate to Public Defender or District Attorney reimbursable costs as 
recognized In the Statement of Decision. Finance considers this Inconsistent with 'the 
Commission's findings. · · 

As required by the Commission's regulations, we are Including a •iproGf. of Service" Indicating 
that the parties lnch.ided on the malling list which accompanied your September 5,· 2006 letter 
have been provided with copies of this letter via either United States Mall or, In the case of other 
state agencies, lnteragency Mall Service. 

If you have any questions regarding this letter, please contact C!=irla Castaneda, Principal 
· Program Budget Analyst at (916) 445.-3274: · · 

Sincerely, 

Thomas E. Dlthrldge 
Program ~l:l~get Manager 

Attacliments 
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Attachment A 

DECLARATION OF CARLA CASTANEDA 
DEPARTMENT OF FINANCE 
CLAIM NOs. CSM-OO-TC-28, CSM-05-TC-06 

1. . I am currently employed by the State of Caltfornla, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the sections relevant to this cla\m are accurately quoted In the test claim 
submitted by claimants and, therefore, we do not restate them In this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoin·g are true and correct of 
my own knowledge except as to the matters therein· stated as l_nformation or belief and, as to 
those matters, I believe them to be true. 

at Sacramento, CA 
CaLL~ C~De'= 

Carla Castaneda 
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PROOF OF SERVICE 

Test Claim Name: · ·Mentally Disordered Offenders: Tre.atment as a Condition of Parole 
. Test Claim Numbers: ~O-TC-28, 05-T0-06 · 

I, Yazmln Meza the undersigned, declare as follows: 
I am employed·'ln"tl:le. County of ·l?acramento, State of Callfomla, I am 18 years of age or older 
and not a partyio.the·wJthln entitled cause: my business address is 915 L Street, 12th Floor, 

· Sacramento;,CA- 95814. 

On October 30, 2006, I served the attached recommendation of the Department of Finance in 
saiq cause, by facsimlle to the Commission-on State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a sealed anvelope with postage 
thereon fully prepaid In the United States Mall at Sacramento, Callfomla; and (2) to state· 
agencies In the normal pickup location at 915 L Street, 1 zlh Floor, for lnteragency Mall Service, 
addressed.as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Se'cramento, CA 95814 
Facsimile No. 445-0278 

Mr. David Wellhouse 
David Wellhol,lse & Associates, Inc. 
9175 Kiefer Blvd., Suite 121 · 
Sacramento, CA 95826 

l\.llr. Steve Kell 
California State Association of Counties 
11 oo K Street, Suite 101 
S·acramento, CA 95814-3941 . . .... 

Mr. J. Bradley' Burgess 
Public Resource Management Group 
1380 Lead Hlll Boulevard, Suite #106 
Rosevllle, CA 95661 

A-31 
Mr. Stephen Saucedo 
Department of Mental Health 
1600 9th Street, Room 153 
Sacramento, CA 95814 

Mr. Mark Sigman 
Riverside County Sheriff's Office 
4095 Lemon Street 
P.O. Box 512 
Riverside, CA 92502 

Office of the County Counsel 
County of San Luis Obispo 
County Government Center, Room 386. 
San Luis Obispo, CA 93408 

B-29 
Ms. Marianne O'Malley 
Legislative Analyst's Office 
925 L Street, Suite 1 ODO 
Sacramento, CA 9?814 

Ms. Bonnie Tar Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospltallty Lane 
San Bemard\no, CA 92415-001 B. 

B-OB 
Ms. Ginny Brummels 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 
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Mr. Allan Burdick 
MAXJMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Mr. Jim Jaggers 
P.O. Box 1993 
Carmichael, CA 95609 

Ms. Catherine Van Aken 
Attorney General's Office 
1300 I Street, 17th Floor 
P.O. Box 944255 
Sacramento, CA 95814 

A-15 
Ms. Susan Geanacou 
Department. of Finance 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Ms. Beth Hunter 
Centrat\on, Inc. 
8570 Utica Avenue, Suite 1 DO 
Rancho Cucamonga, CA 91730 

Rick Mandella 
State Paroles, Offender Screening Section 
428 J Street, 6th .Floor 
Sacramento, CA 95814 

A-15 
Ms. Carla Castaneda 
915 L Street, Suite 1190 
Sacramento, CA 95814 

I declare under penalty of perjury under the laws of the State of California that the foregolng is 
true and correct, and that this declaration was exei;:uted on October 30, 2006, at Sacramento, 
California. · 

/ ...,,,..__./ 

81-1)--i-"r'-~a-z-m-:-~-e-za___,r-T------
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Exhibit D 

Rules. of Professional Conduct 

Rule 3-110. Failing to Act Competently. 

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal 
services with competence. 

(B) For purposes of this rule, "competence" in any legal service shall mean to 
apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and 
physical ability reasonably necessary for the performance of such service. 

(C) If a member does not have sufficient learning and skill when the legal service 
is undertaken, the member may nonetheless perform such services competently 
by 1) associating with or, where appropriate, professionally consulting another 
lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning 
and skill before performance is required. 

Discussion: 

The duties set forth in rule 3-11 O include the duty to supervise the work of 
subordinate attorney and non-attorney employees or agents. (See, e.g., 
Waysman v. State Bar (1966) 41Cal.3d452; Trousil v. State Bar (1985) 36 
Cal.3d 337, 342 [211 Cal.Rptr. 525]; Palomo v. State Bar (1984) 36 Cal.3d i85 
[205 Cal.Rptr. 834]; Crane v. State Bar (1961) 30 Cal.3d 117, 122; Black v. State 
Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn v. State 
Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257]; Moore v. 
State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].) 

In an emergency a lawyer may give advice or assistance in a matter in which the 
lawyer does not have the skill ordinarily required where referral to or consultation 
with another lawyer would be impractical. Even in an emergency, however, 
assistance should be limited to that reasonably necessary in the circumstances. 
(Amended by order of Supreme Court, operative September 14, 1992.) 
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VVestfuw. ExhibitE 
! ... ~···· 

13 0 Cal.App.4th 24 7 
130 Cal.App.4th 247, 30 Ca1.Rptr.3d 5, 05 Ce.!. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035 
(Cite as: 130 Cal.App.4th 247) 

Cm re Marriage of McClellan 
Cal.App. 4 Dist.,2005. 

Court of Appeal, Fourth District, Division l, 
California. 

In re the MARRIAGE OF Debbie and Ronald 
McCLELLAN. 

Ronald McClellan, Appellant; 
v. 

County of San Diego Department of Child Support 
Services, Respondent 

No. D0.44442. 

May 25, 2005. 

Background: The Superior Court of San Diego 
County, No. 0230750, Jeannie Lowe, Commissioner, 
denied father's application for an order direc:ting 
county to omit certain accrued interest from its 
calculation of his unpaid child support arrearages. 
Father appealed. · 

Holding: The Court of Appeal, Irion, J., held that 
child support arrearages accrue interest until paid. 

Affirmed. 
West Headnotes 
ill Child Support 76E C=>453 

16E Child sliPJlort 
76EIX Enforcement 

76Ek44 7 ArrellJ'llges; Retroactive 
Modification 

76Ek453 k. Interest Most Cited Cases 
Statil.tory interest on unpaid child support payments 
accrues as a matter of law as to each instalhi:i ent 
when each installment becomes due, and accrued 
arrearages are 1reated like a money judgment for 
purposes of assessing statutory interest; unless 
otherwise specified in the judgment, interest accrues 
as to each installment when each installment becomes 
due and continues to accrue for so long as the 
arrearage remains unpaid. Wem:'s Ann.Cal.Fam.Code 
.§ .. 12 .. ~.. . . 

ill Child Support 76E €=449 

76E Child Support 

76EIX Enforcement 
76Bk447 Arrearages; Retroactive 

Modification 
76Ek449 k. Vesting of Right to Unpaid 

Support. Most Cited Cases 

Child Support 76E (:=450 

76E Child Support 
76EIX Enforcement 

76Ek447 Arrearages; 
Modification 

Retroactive 

76Ek450 k. Amount Owed. Most Cited 
Cases 
Because accrued child support arrearages are treated · 
lilce money judgments, courts cBJlllot re1roactively 
modify or terminate the· arrearages. West's 
Ann.Cal.Fam. Code § 155. 

ill Statutes 361 €=>278.7 

lli Statutes 
361VI Construction and Operation 

361Vl!D) Retroactivity 
361k278.7 k. Express Retroactive 

Provisions. Most Cited Cases 
(Formerly 361k263, 361k262) 

Generally, courts ·may re1roactively apply a new 
statute only if it contains express language of 
retroactivity or if other' sources provide a clear and 
unavoida.Ole implication that the Legislature intended 
retroactive application. 

W Constitutional Law 92 €=>3907 

92 Constitutional Law 
92xxyn Due Process . 

92XXVIICB) Protections Provided and 
Deprivations Prohibited in General 

· 92k3907 k. Re1rospective Laws and 
Decisions; Change in Le.w. Most Cited Ce.ses 

(Formerly 92!c253( 4)) 
The re1rospective application of e. statute me.y be 
unconstitutional if it deprives a person of a vested 
right without due process of Jaw. 
U.S.C.A.Const.Amend. 14. 

.lfil Statutes 361 €=>278.16 

IC 2007 Thomson/West No Claim to Orig. U.S. Govt Works. 
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130 Cal.App.4th 247 
130 Cal.App.4th 247, 30 Ce.l.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R 7035 
{Cite as:J30 CaLApp.4th 247) 

Page2 

3 61 Statutes 
~ ConstructiOD and Operation 

3 61 VICD) Retro activity 
36llc278.16 k. Declaratory, Clarifying, and 

Interpretative Acts. Most Cited C11Ses 
(F ormerjy 92kl 8 8) 

A statute that merely clarifies, rather than changes, 
existing law does not operate retrospectively even if 
applied to transactions predating its enactment, 
because the true meaning of the statute remains the 
same. 

!fil Statu~ 361 C=-220 

.2fil Statutes 
ill:Y! Construction and Operation . 

361VlrA) General Rules of Construction 
36llc213 Extrinsic Aids to Construction 

36lk220 k. Legislative Construction. 
Most Cited Cases 
In deciding whether statutory amendment clarified 
existing law, courts may give cj.ue consideration to the 
Legislature's views, but a legislative declaration of an 
existing statute's meaning is nei1her binding nor 
conclusive in construing the stetute. 

lll Statutes 361 C=-220 

3 61 Statutes 
~ Construction and Operation 

361 VIW General Rules of Construction 
. . 3 61 k213 Extrinsic Aids to Construction 

36lk220 k. Legislative Construction. 
Most Cited Cases 
A declaration that a statutory amendment merely 
clarified the law cannot be given en obviously absurd 
effect, and the · court cannot aecept ihe legislative 
statement that an unmistakable change in the statute 
is nothing more than a clarification end restatement. 
of its original terms. 

Ifil Statutes 361 E::=l20 

filStatutes 
· 361 VI Construction and Operation 

361VI<A) General Rules of Construction 
361k213 Extrinsic Aids to Construction 

36llc220 k.. Legislative Construction. 
Most Cited Cases . 
The Legislature indicates an intent to merely clarify 
existing - law where it promptly reacts to the 

emergence of a novel question of statutory 
interpretation caused, for instance, by the disruptive 
effect of a Court of Appeal's decision, or where it 
amends a statute to resolve ambiguity in the existing 
law. 

.[fil Child Support 76E c£=>449 

76E Child Support 
76EIX Enforcement 

76Ek447 Arreaiages; Retroactive 
Modification 

76Ek449 k. Vesting of Right to Unpaid 
Support. Most Cited C11SeB 
An enforceable money judgment comes into 
existence at the time a child support payment is 
missed. 

l!.!ll Child Support 76E c£=>6 

76E Child support 
76EJ in General 

76Ek2 Constitutional and Statutory 
Provisions-- · 

™ k. Retroactive Effect. Most Cited 

Child Support 76E C;;:;;>453 

76E Child Support 
76EIX Enforcement 

76Ek447 Arrearages; 
··Modification 

Retroactive 

76Ek453 k. Interest. Most Cited Cases 
Amendment of Family Code proVision to state that 
accrued child support arrearages are treated like a 
money judgment for purposes of assessing statutory 
interest merely clarified existing Jaw that was already 
plamly- set fort!) in Code of Civil Procedure provision 
that a money judgment continues to accrue interest 
until it is satisfied; amendment therefore applied to 
arrearages accrued before its enactment. West's 
Ann,CaLFam. Code § 155: West's Ann.Cal.C.C.P. § 

685,010. 
See J 0 Wttkin, Summary of Cal Law (9th ed 1990) 
Parerit and Child. § 2D; Hogoboom & King, _Cal. 
Practid~ Gulde: Family Law (The /Ultter Group 
2003) ii 6:507 (.CAFAMILY Ch. 6-A!. 

**7Judith E. Klein. La Mesa, CA, for AppellB!lt. 
Bill Lockyer, Attorney General, Thomas R. Yauger, 
Assistant Attorney General, Margarita Altamirano 

Cl 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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130 Cal.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035 
(Cite as: 130 Cal.App.4th 247) 

and Mary Dahlberg, Deputy Attorneys General, for 
Respondent. 
IR.ION,J. 
"250 Ronald McClellan (Ronald) appeals the 
superior court's denial of his application for an order 
directing the County of San Diego Department of 
Child Support Services (County) to omit certain 
accrued interest from im calculation of his unpaid 
child support arrearages. Ronald disputes the legal 
effect of a December 1994 order that determined 
child support arrearages as of that date and 
established periodic payments to liquidate the 
arrearages. Ronald contends that no further interest 
should have accrued on the arrearages that were the 
subject of the December 1994 order. The superior 
court denied the relief sought by Ronald. We affirm. 

I. STATUTORY FRAMEWORK 

Code of Civil frocedure section 685 .020 contains the 
b115ic rule for calculating postjudgment interest: 
"(a) Except as provided in subdivision (b), interest 
commences to accrue on a money judgment on the 
date of entry of the judgment. · 
"(b) Unless the judgment otherwise provides, if a 
money judgment is payable in installments, interest 
commences to accrue llS to each installment on the 
date the installment becomes due." 

Further, Code of Civil Procedure section 685.010, 
subdivision Ca) establishes that "fi)nterest accrues at 
the rate of 10 ·percent per annum on the principal 
amount of a money judgment remaining 'UT/Satisfied." 
(Italics added.) ·· · · 

!1ll61"251 Delinquent child support payments accrue 
postjudgment interest under the rules applicable to 
installment judgments. "Statutory interelit on unpaid 
child SllppOrt payrilenm accrues RB a matter of law as 
to each installment when each installment becomes 
due.... ['llJ Accrued mearages are treated like a 
money judgment for purposes of assessing statutory 
interest. Unless otherwise specified in the judgment, 
interest accrues as to each installment when each 
installment becomes due and continues to accrue for 
so long as the arrearage remains unpaid." (Jn re 
Marriage ofHubner (2004) 124 Cal.App.4th 1082. 
1089. 22 Cal.Rptr.3d 549. fn. omitted.) Because 
accrued arrearages are treated like money judgments, 
"courts cannot retroactivejy modify or terminate the 
arrearages." .flllliO"Interest accrues· as a matter of 
law I on unpaid child supportJ, and parents are 
charged with knowledge of the law." (Jn re MaJTiage 

of Thompson 0996) 41 Cal.App.4th 1049. 1057. 48 
Cal.Rptr .2d 882.l 

Dupont v. Dupont (2001) 88 Cal.AW.4th 192. 194. 
105 Cal.Rotr.2d 607. held that an arrearages order 
establishing a periodic payment toward accumulated 
child support a:rrearages is a new ''installment 
judgmenf' that stops the further accrual of interest on 
those accurnuiated·mearages.00*"8Duponl based its 
holding on the view that a court has "equitable 
jurisdiction to determine the manner in which an 
order or judgment for child support will be paid" and 
''the extenno which a defaulting parent has satisfied 
or otherwise discharged the [support] obligation." 
(Dupont. at pp. 199-200. 105 Cal.Rntr.2d 607.l 
According to Dupont. a court could ex~ise that 
discretion by issuing a new installment judgment in 
the fonn of an arrearages order, with the implicit 
legal' effect of stopping interest from continuing to 
accrue on support owed for prior periods. (Ibid) 
Although ~ did not frame the issue as such, its 
effect was to give courts discretion to override the 
basic principle in Code of Civil Procedure section 
685.010 that interelit continues to. iµ:crue on ''the 
principal amount of a money judgment remaining 
unsatisfied." (Id, subd. (a).) 

EN.L, 1broughout our discussion we use the 
term "arrearages order" to refer to an order 
{whether identified as . an "order, n 

. ·~u~gmenf' or other type of notice) wbfoh, 
. . . . .iri the language used by Family Code section 

· · · ·.: ill, "s6'6 forth the amount of support owed 
for prior· perioc;Ls of tiriie cir establishes a 
periodic payment fo liquid11te the support 
owed for prior periods." Unless otherwise 
apparent from the context of our disc:uSsion, 
we use the term "arrearages" to refer to the 
amount of support owed for prior periods of 
time that is set forth in an arreare.ges order. 

The Legislature quickly reacted to Dupont's holding 
that courts have the discretion to cut off the further 
accrual of interest on child support arrearages set 
forth in an arrearages order. With the express intent 
to abrogate Dupont, the Legislature amended Family 
Code section 155. effective January l, 2003. 
(Stats.2002, ch. 539, § 2.) The almmdment to Family 
Code section 155 clarifies that the only "installment 
judgment" in the support context is the initial support 
order. (Ibid.) The amendment thus undercuts the 
foundational *252 assumption of Dupont's analysis: 
that an arrearages order is a new installment 
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judgment Specifically, the amendment to Family 
Code section 155 states: 
"For the purposes of Section 685.020 of the Code of 
Civil Pmcedure, ·only the initial support order, 
whether temporary or final, whether or not the order 
is contained in a judgment, shall be considered en 
installmentjudgriJ.ent No support order or other order 
or notice issued, which sets forth the amount of 
support owed far prior periods of time or establishes 
a periodic payment to liquidate the support.owed for 
prior periods, shall be considered a money judgment 
for purposes of subdivision (b) of Section 685.020 of 
the Code of Civil Pmcedure." M (Stats.2002, ch. 
539, § 2, p. 2526;) 

rn. Prior to this amendment Family Code 
section l S 5 contained only What is now its 
first siin.tence: " 'Support order' means a 
judgment or order of support in favor of en 
obligee, whether temporary or final, or 
subjec:t to modificl!tion, terril.iilation, or 
remission, regardless of the kind of action or 
proceeding iri which it is entered." (See 
Stats.'1992, ch. 162, § 10, p. 468.) 

The legislative history makes clear that the 
Legislature specifically intended to abrogate l1JmBJ1!. 
to alleviate the confusion and uncertainty that it had 
ce.iiSed. 
"(1) The California Court of Appeal held in Dupont 
y. Dupont T, supra,) 88 Cal.App.4th 192. 105 
Cal.Rritr .2d 607. that a child support order which 
calciilllteS'thei amount of past due sujlport owed under 
a prior order' and sets a monthly aiiloWit to reduce 
past due s'upport constitutes a ne\V · installment 
judglilent 
"(2) The decision in 11JmBJ1!. has resulted in disparate 
application of the rules regiird.ing acctual of interest 
from· order to order, comt tci court, end county to 
county for the purpose of calculating interest under 
Section 685.020 of the Code of Civil Procedure. 
**9 "(3) It is fuerefore the intent of the Legislature to 
abrogate the holding of the California Court of 
Appeal in Dupont v. Dupont, to reaffirm that the 
legislative intent is that no support order or notice 
iasued, which sets forth the amount of support owed 
for prior periods of time or establishes a periodic 
payment to liquidate the support owed for prior 
periods, be considered a money judgment for the 
purposes of subdivision Co) of Section 685.020 of the 
Code of Civil Procedure .... " (Stats.2002, ch. 539, § 
l(a), p. 2526.) 

Tue question before us is whether the amendment to 
Family Code section 155 applies to the accrual of 
interest on child support arrearages that were the 
subject of arrearages orders entered before the 
amendment took effect on January I, 2003. 

Il. FACTUAL AND PROCEDURAL 
BACKGROUND 

Ronald and Debbie McClellan (Debbie) separated in 
1986 and divorced in 1987. Ronald was ordered to 
pay support for their two children. Rone.Id failed to 
make many of the required support payments. In a 
December 20, 1994 order (the December 1994 
order),ftl! the superior court determined that Ronald 
owed $16 ,4 91. 7 8 in child support arrearages to the 
County (as Debbi1:1 had been receiving public 
assistance),EW. $21,618.24 in child support arrearages 
to Debbie plus $9,254.43 in interest accrued as of that 
date. Tue December' 1994 order directed Ronald to 
make monthly payments of $250 toward the 
arrearages, which would increase to monthly 
payments of $400 six months later. 

~ Tue December 1994 order was 
designated. both as a "judgment" and an 
"ordel' irli:er heiuing'' by the boxes checked 
on the form lllld was entered a8 a judgment. 
We are nevertheless mindful that Famfly 
Code section 15 5 does not preclude such an 
order from being treated as a moriey 
judgment for purposes other then the 
application of postjUdgment intere~ under 
Code· of Civil Procedure section 685.020. 
subdivision Cb). Our reference to the 
December 1994 aider as en "order'' rather 
than a ''.judgment'' is not meant to imply RnY, 
view on whether an mearages order may be 
properly treated as a ·judgment for llQ.Y 
purpose other than the application of Code 
of CM! Procedure section 685.020, 
subdivision (b). 

EtH:.. Under the statutory framework that 
existed duiirig the relevant tiii::iefraine, 
"[f)ederal st!ltiites and regulations reqtiire[d) 
that parent recipionts of AFDC [Aid· to 
Families with Dependent Children) assign to 
the state as a condition of receiving benefits 
any right to support which their children 
may have, including the right to support 
BITearages," and ''Welfare and Institutions 
Code section 11350, subdjyision (a)Cl\ 
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[provided .that] in any case of separation of a 
parent from children which results in AFDC 
benefits being granted to that family, the 
noncustodial parent shall be obligated to the 
county for en amount equal to the amount 
specified in en existing court order~" (Jn re 
Marriage of Thommon. sUDra. 4 J 
Cal.App.4th 1049. 1056. 48 Cal.Rptr.2d 
882.) 

The December 1994 order did not expressly address 
whether interest would continue to accrue on the 
arrearages.~ During the hearing, counsel for the 
County stated, " ... I'm also asking that the court finds 
[sic ] that interest continues to accrue on the entire 
unpaid balance, as provided for by Jaw." The court 
did not explicitly rale on this request but impliedly 
assumed the continued accrual of interest on 
arrearages when it remarked that an initial $250 per 
month payment toward the **10 arrearages "doesn't 
even begin to pay the interest," end ·that when the 
payments rose to $400 per month, Ronald would be 
''just about breaking even." 

El:::!a. The December 1994 order stated, 
"Interest is without prejudice." Based on our 
review of the record, we do not interpret the 
statement to relate tb whether interest would 
continue to accrue on the arrearages. It 
appelll'!l from the record that interest was 
ordered "without prejudice" . because there 
was some confusion at the hearing as to 
whether the parties had done their math 
correctly in detemining . that exactly 
$9,254.43 in interest had accrued to date. 

Although the December 1994 order did not expressly 
address whether interest continued to accrue on 
amounts subject to that order, the County sent *254 
Ronald a notice in November 1996 alerting Wm that 
$4,293.16 in interest had accumulated on hlB 
arrearages obligation to the County, including the 
arreare.ges. set forth in the !iecem ber 1994 order and 
other support payments that Ronald had missed since 
that time. The County gave Wm notice that "[t]o 
ave.id additional interest charges, you must pay, 
within fifteen (15) days from the date of this letter, 
the amount of$27[,]492.53, which is the total amount 
due OD your account, including the above-stated 
interest and arrelll'!l," and explained that any 
payments would·be·applied to any current obligation 
first, then to interest, then to arrears. 

In March 2003 Ronald filed a pleading with the 
superior court requesting an order directing the 
County to perform an audit of his child support 
obligations. The County performed an audit in July 
2003, showing (1) that Ronald owed $80,739.SS 
(including $27 ,631 in interest) for the pre-December 
1994 arrearages and for -additional missed support 
payments through May 1995 when Debbie went off 
public assistance; and (2) that Ronald owed Debbie 
$17,075.97, including $1,072 in interest for support 
payments missed since June 1995. Ronald challenged 
the County's calculation of interest. He argued that 
the December 1994 order had the legal effect of 
stopping the future accrual of interest on all pre­
December 1994 errearages, and be requested that the 
court order a new audit without the inclusion of the 
disputed interest. 

After considering the parties' briefing on whether the 
2003 amendment to Family Code section 155 could 
be re1roactively applied to the December 1994 order, 
the court rejected Ronald's challenge. The court 
concluded that interest continued to accrue on the 
arrearages because the amendment to Family Code 
section 155 controlled the legal effect of the 
December 1994 order. Ronald·appeals, arguing that 
"there.~ no le~ve statement of intent that Family 
Code section 15 5 be re1roactive," and that "to apply 
FBmilv. Code section. 155 retroactively violates due 
process of law." (Capitaliz.ation omitted.) 

ill. STANDARD OF REVIEW 

We. apply a de nova ·standard of review to tlie 
superior court's analysis of the legal effect of the 
amendment ·to Family Code section 155. (See Re­
Open Ramb/a, Inc. 11. Board o(Superiltsors (1995) 39 
Cal.Ano.4th 1499, 1505. 46 Cal.Rptr~2d 822 
[applying de nova standard of review in analyzing 
the effect of amended statute]; Hermosa .Beach Stop 
Oil Coalition 11. Cttv of Hermosa Beach (2001) 86 
Cal.App.4th 534, 548, 103 Cal.Ro1r.2d 447 
[retroactivity ofnew law reviewed de novo].) 

I2..lffi Generally,' we may retroactively apply a new 
statute "only if it contains express language of 
retroactivity or if other sources provide a clear and 
unavoid.Bble implication that the Legislature intended 
retroactive application." (Myers 11. Philip Morris 
Companies. Inc. (2002) 28 Cal.4th 828, 844. 123 
Cal.Rntr.2d 40, 50 P.3d 751.) Even theli., ''the 
retrospective application of a statute may be 
unconstitutional ... if it deprives a person of a vested 
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right without due process of law." Un re Marriage of 
Buol (!985) 39 Cal.3d 75L 756. 218 Cal.Rptr. 31. 
705 P.2d 354.) 

"*11 AJ ii threshold issue, however, we "must 
- determine whetb.Br the amendment to Family Code 
section 155 was indeed a new law to which these 
retroactivity standards apply or, instead, merely a 
clarificaiion of existing law. If we decide that the 
amendment to Family Code section 155 only clarified 
existing law. then the application of the amendment 
to Ronald's case need not be analyz.ed as a 
retroactivity issu,e. (See Bowen v. Botird of 
Retirement (1986) 42 Cal.3d 572. 575. fu. 3, 229 
Cal.Rptr, 814. 724 P.2d 500 [becau8e the court 
concluded that the statutory amendment clarified 
rather than changed existing law, there was "no need 
to reach [appellant's] arguments regarding the 
amendment's retroactive application"].) 

ill .. -'[A] statute that merely clarifies, rather then 
changes, existing law does not operate retrospectively 
even if applied to transactiiins predating its 
enactment"because the true memilng of the statute 
remains the same.;,, (McQiWlg v. Employment 
Development Dept (2004) 34 Cal.4th 467. 471. 20 
CaLRntr.3d 428. 99 P.3d· 1015. quoting Western 
Security Bank y. Superior Court -<1997) 15 Cal.4th 
232. 243. 62 Cal.rurtr.2d 243. 93S P;2d 507:· see also 
GTE Sprint Corrtmunication.r Cqm, v. State Bd of 
Equalization (199 ll 1 Caj.App.4th 827. 833. 2 
Cal.Rptr.2d 441 r'Where a statute or amendment 
clarifies existing lavv, such action is not considered a 

--change because it merely restilte·s the law as it was at 
the time, and retroactivity is not involved'1.) Thus, "a 
clarification of existing law ... may be applied to 
transactions predating its enactment without· being 
considered retroactive. [Citation.] The clarified law is 
merely a statement of what the law has always been." 
(Riley y. Hlltqn Hotels Cqrp. (2002). J 00 Cal.APP.4th 
599. 603, 123 Cal.Rntr.2d 157.) 

Ifill11 ·To decide whethiir the amendment to Family 
Code section 15 5 merely clarified existing law, we 
may give "due consideration" to the Legislature's 
views, but "a legislative declaration of en existing 
statute's meaning is neither binding nor conclusive in 
construing the statute." CWestern Security Bank v. 
Superior Court, supra, 15 Cal.4th 232, 244. 62 
CaLRptr.2d 243. 933 P.2d 507; see also McClung y, 
Emp/qyment Development Dept,, supra, 34 Cal.4th 
467. 473. 20 CaLRptr.3d 428. 99 P,3d 1015J "A 
declaration that a *256 statutory amendment merely 

clarified the law 'cannot be given an obviously 
absurd effect, end the court cannot accept tbe 
legislative statement that en unmistakable chenge in 
the statute is nothing more then a clarification and 
restatement of its original terms."' CMcClung, at p. 
473 .. 20 Cal.Rptr.3d 428. 99 P.3d 1015.) Thus, 
although we may review the legislative history to 
enlighten· our inquiry, the decision as to whether the 
amendment to Family Code section 155 changed or 
merely clarified existing law must, in the end, turn on 
OW' own analysiS. 

Applying this approach, we first review the 
legislative history to determine whether in amending 
Family Code section 155 the Legislature believed it 
was merely clarifying existing law. Here, the 
Legislature stated that the amendment was intended 
to "abrogate'' the holding of Dupqnt, address the 
"disparate application of the rules regarding accrual 
of interest'' caused by Dupont, and "reaffirm" the 
legislative intent that arrearages orders should not be 

_ treated as money judgments for the purpose of 
calculating postjudgment interest. (Stats.2002, ch. 
539, § l(a), p. 2526.) FurthBr, an . Assembly 
committee report explained that "application of the 
~ decision is far from· consistent" because 
Dut>onrbased its decision on the equitable power of 
the ·court to enforce child support orders," so that 
"whether a support recipient will be ordered*"l2 to 
receive all interest owed an -a support order will 
depend on tbe vagaries of which judge his or her case 
is before." l!m (Assem. Com. 9n Judiciary, Analysis 
of Sen. Bill No. 97 (2001-2002 Reg. Sees.) as 
amended Aug. 16, 2002, p. 5.) l!l:ll According ·to the 
AJsembly committee report, the.amendment "returns 
California support law to the intended rule of law 
prior "257 to the Dupont holding" end "clarifies that 
the Legislature did not intend to halt the accrual of 
interest on unpaid child support arrearages where the 
court issues an order which simply calculates the 
amount of past due support owed under a prior order 
end sets a monthly amount to reduce those 
m:rearages." (AJsem. Com. on Judiciary, Analysis of 
Sen. Bill No. 97, supra, pp. 1-2.) M 

fli2.. The Assembly committee report 
elaborated: "Some courts follow Dupont to 
provide equitable relief from the 
enforcement of a support order 'at the back 
end.' Others require ~ language in all 
orders, to be applied prospectively-that is, 
for all orders, interest does not accrue an tbe 
principal balance, just on the missed 
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installments. In some courts, this is only true 
if the parties stipulate to an order in court­
for out of court stipulations, the pre-~ 
rule can apply. Some courts are making 
prospective· Dupont orders, but including 
'acceleration clauses' making the full 
principal balance subject to interest if a 
specified number of insmllment payments 
are missed-but the number . of payments 
varies from court to court, and whether the 
application of interest to the principal 
balance goes back to the date of the order or 
starts as ofthe date of missed installments is 
also not standard. What is fascinating, and 
indeed alarming, is that this inconsistent 
approach is not only evident from county to 
county, but can be found from courtrooin to 
courtroom in some counties." (Asseni. Com. 
on Judiciary, Analysis of Sen. Bill No. 97 
(2001-2002 Reg. Sess.) as amended Aug. · 
16, 2002, p. 6.) 

FN7. "Committee reports are o_ften useful in 
determining the Legislature's intent," 
although we should ''hesitate to accord much 
weight to an · anonymous staff report that 
was merely summarizing thi;i effect of a 
prciposed bill." (California Teachers Assn, y. 
Ggyerning Bd o(Rialto Unified School [)/st, 
(1997) 14 Cal.4th 627. 646. 648. 59 
Clil..RJ?ti:.2d 671, 927 P.2d 1175 [despite this 
aclmOnition, considering cotnmittee' report 
and concluding that It was "fully consistent" 
with the · court's conclusion on legislative 
Uitent]; see also People v. Criiz (1996) 13 
Clil.4th 764, 773-'174. fn. 5. 55 Cal.Rntr.2d 
117. 919 P.2d 731 r'it is wall established 

. that reportS of legislative committees and 
commissioii.s are part of a statute's 
legislative history and may be considered 
when the meaning of a statute is 
uncertain''].) We examine the statements in 
the Assembly committee report with these 
standards iii mind. 

FN8.Di1pont was preceded by County of 
Alameda v. Weatherford (1995) 36 
Cal.APP.4th 666. 42 Clil.Rptr.2d 386. 
Following reasoning similar to ~ 
WeatherlOrd held that becawie an e:rrelfrages 
order requiring payments ·to the county did 
not clearly and definitely provide for accrual 
of interest on the meaiages, the court could 

exercise equitable discretion to order that no 
interest accrued on the e:rrearages. 
(Weatherfbrcl at pp, 670-671, 42 
Cal.Rotr.2d 386.) The legislative hiStory to 
the amendment to Family Code section 155 
indicated an intent to abrogate Weatherford 
as well (Assem. Com; on Judiciary, 
Analysis of Sen. Bill No, 97 (2001-2002 
Reg. Sess.) as amended Aug. 16, 2002, p. 7 ,) 
We note that neither Weather(ord which 
was decided in 1995, nor Dupont, which 
was decided in 2001, had been decided 
when the December 1994 order issued in 
Ronald's case. 

Ifil We conclude that the Legislature viewed the 
amendment to Family Code section 155 BS a mere 
clarification of the law. The Legislature indicates an 
intent to merely clarify existing lilw where, BS here, it 
''promptly reactii to the emergence of e. novel 
question of statutory interpretation" caused, for 
instance, by ''the disruptive effect of [a] Court of 
Appeal's decision"( Western Securlp1. Banlc v. 
&uperior Court, supra. 15 Cal.4th 232. 243. 245. 62 
Cal.Rotr.2d 243. 933 .P.2d 507) or where, as here, it 
amendS a statute to resolve ambiguity in the existing 
law. (See **13Kern v. County qflmperial Cl99Q) 226 
Cal.APP.3d 39L401. 276 .Cal.Rotr. 524 [ameiJilment 
clarified the law when it was clear that ''the intent of 
the sponsor of the bill was to clarify existing law and 
remove aiiy ambiguity to specific fact situations"]; 
Tvler v.· State of Calif'ornia Cl982) 134 Cal.App.3d 
973. 977. 185 Cal.Rntr. 49 [statutory iuµenclment 
merely clarified existing Jaw when it wl!B 1inacted in 
response to "confusion" created by a court decision].) 

We next turn to our own evaluation of whether the 
amendment to Family Code section 155 changed or 
merely clarified existing law. In undertaking this 
analysis, . we necessarily evaluate whether Du:oont. 
which the Legislature expressly intended to abrogate 
by amending Family Code section 155. departed 
from existing law, Having examined Dupont and the· 
surrounding legal context at the time it was decided, 
we conclude l2HBfill!. departed from existing law. The 
amendment to Familv Code section 155 merely 
clerified the law as it existed prior to Dupont by 
removing one of the assumptions on which Dupont 
WBS based, namely, that an arreaiages order is e. new 
money judgment payable in instal.Jments. 

I2l It has long been the law that an enforceable 
money judgment comes into existence at the time that 
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a child support payment is missed. (See l!1..J:§. 
Man-iage ofHubner, supra, 124 Cal.App.4th 1082. 
1089. 22 Cal.Rptr.3d 549:*258Jn re Marriage of 
Perez <1995) 35 Cal.App.4th 77. 80. 41 Ca!.Rptr.2d 
377;Jackson v. Jackson (1915\ 51 Cal.Afip.3d 363. 
366. 124 Ca!.Rotr. l O 1.)Dupont departed from 
existing law by determining that 11 previous judgment 
is "satisfied or otherwise discharged" by the creation 
of a new installment judgment and payment plan. 
(Dupont v. pupont. supra. 88 Cal.App.4th 192. 199- . 
200. 105 Cal.Rotr.2d 607.) We have found nothing in 
the law at . the time l2MI2!l!J1. was decided that 
compelled this conclusion. 

pupont cited Keith G. y. Suzanne H. (1998) 62 
CaLAPP.4th 853. 858-859. 72 Cal.Rptr.2d 
525;Jac/cyon v. Jack.ron, supra, 51 Ca!.Aoo.3d 363. 
366•367. 124 Cal.Rptr. 101: and In re M.an'lqge pf 
Train.ottf Cl989) 212 CaLApp.3d 1072. 1075. 261 
CRl..Rotr. 36. for the principle that "[a] trial court 
maintfiins continuing equitable jurisdiction to 
determine the manner in which an order or judgment 
for child support will be paid" and to consider ''the 
extent to which a defaulting parent has satisfied or 
otherWise diSchaiged'' a support obligation. (Dupont 
v Dupont. supra. BB Cal.App.4th 192. 199-200. 105 
Ca1£Ptr.2d 607.) However,' those diuieii lill limit their 
diseussion to the ccillrt's equitable power to nicidify 
the m'anner in which support payments are made or 
deemed satisfied (such as reducing the paymeni:ii or 
giving credit toward satisfaction of the support 
obligation when the child goes to live with the paying 
parent). They do not establish any ability by the court 
either to deem a judgment "satisfied or -otherwise 
discharged'' when no payment or offset exists, or to 
stop interest from accruing on delinquent support 
payments. 

With its unprecedented holding that an arrearages 
order is a new installment judgment that supersedes 
and "satisfie[s] or otherwise discharge[s]" a 
preexisting child support judgment, thereby stopping 
the further accrual. of interest on the 111Tearages, 
Dupont displaced the existing rule that "[i]nterest 
accrues ... on the principal amount of a money 
judgment remaining unsatisfied." (Code Civ. Proc., § 
685.010. subd. (a). italics added.) DuDont also 
displaced Code of CiVil Procedure section 685.030, 
which sets forth the· circiunstaDcies in which interest 
ceases to accrue on a judgmen~ e.11 of which require 
satisfaction of the judgment, as well BS **14~ 
Code section 4502, which states that 
"[n]otwithstanding any other provision of law, a 

judgment for child, family, or spousal support 
... including all lawfal interest and penalties computed 
thereon, is enforceable until paid In full . ... " (Italics 
added). · 

By clarifying through the amendment to Family Code 
section 155 that an arrearages order was not a new 
inBtallm.ent judgment for the purpose of calculating 
postjudgment interest, the Legislature removed one 
of the analytical foundations on which Dupont based 
its ho Jding: that an arrearages order is a new money 
judgment payable in installments. The amendment to 
Femi!Y Code section 155 simply e.llowed the basic 
postjudgrmmt interest rules in the *259 Code of Civil 
Proceduie to · continue to control the accrual of 
interest on delinquent child l!UPPOrt payments without 
the confusion created by Dupont. 

l1Ql Based on this backdrop of the law existing at the 
time that Family Code section 155 was amended, we 
conclude that the amendment merely clarified 
existing law that '\\'.llS already plainly set forth in Code 
of Ciyil Procedure section 685.010: A money 
judgn]ent continue~ to accn;e interest until It Is 
satisfiet/. (See Western Security Bank y. Syperior 
Court. syprq. 15 Cal.4th 232, 243, 252. 62 
Cal.Rotr.2d 243. 933 P.2d 507 [anumclment was 
merely a claii:l:icaticin of the Jaw when the court 
decision that it abrogated had "produced an 
unprecedented rule without solid legal underpinnings 
or any real COIJllection to the actual lmiguage of the 
statutes iilvolved"]; Re-Open Rambla. Inc. v. Board 
o(Supefvlsors. suura. 39 Cal.App.4th 1499. 1510. 46 
Cal.Rotr.2d 822 [Legislatilre's abrogatiori df Court of 
Appeiil decision that misconstrued current law by 
incorrectly giving precedence to one statutory 
provision and ignoring another was a clarification of 
eli.isting law].) 

Having concluded that the amendment to Family 
Code section 155 merely clarified existing law, we 
need not iiddtess whether the Legislature intended 
retroactive application of the amendment, or Ronald's 
argument that his due process rights were violated by 
retroactive application of a new law. However, we 
nevertheless poin{out that were we to reach Ronald's 
due process argument, we would find no basis to 
disturb the supericir court's finding that there was ''no 
eviden.ce that [Ronald] took any actions whatsoever 
iii reliance on the law as it existed before the 
amendment. n Moreover, even if Ronald had 
presented such evidence, his reliance would not have 
been justified. The court ilidicated at the December 
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130 Cal.App.4th 247 
130 Cal.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035 
(Cite as: 130 Cal.App.4th 247) · 

1994 hearing that interest would continue to accrue, 
and the County sent Ronald a notice in 1996 
informing him that interest was accruing on the 
arrearages that were the subject of the December 
1994 order. (See /l'I re Marriage of Bouauet (1976) 
16 Cal.3d 583. 592. 128 Cal.Rptr. 427. 546 P.2d 
13 7 l [factors that court considers in determining 
whether a retroactive law contravenes the due process 
clause include ''the extent of reliance upon the former 
law, the legitimacy of that reliance, the extent of 
actions taken on the basis of that reliance, and the 
extent to which the retroactive application of the new 
law would disrupt those actions"].) 

Ronald also argues that even if we determine that the 
amendment to Family Code section 155 may be 
retroactively applied to him, we should nevertheless 
exercise equitable discretion to order that he does not 
have to pay interest. We reject this argument Ronald 
cites no authority indicating that either we or the trial 
court has such discretion. Further; the accrual of 
interest is not a discretionary matter '""15 but is 
instead controlled by statute and continues until a 
judgment is satisfied. (Code Civ. Proc .. § 685.010.) 

The order is affirmed. 

VIE CONCUR: O'ROURKE. Acting P.J;, and 
AARON,J. 
Cal.App. 4 Dist,2005. 
In re Marriage of McClellan 
130 Cal.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily 
Op. Serv. 5171, 2005 Daily Jo.~mal D.A.R. 7035 

END OF DOCUMENT 
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