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FINAL STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDELINES

Penal Code Section 2966

Statutes 1985, Chapter 1419’
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statutes 1989, Chapter 228
Statutes 1994, Chapter 706

Mentally Disordered Offenders:

Treatment as a Condition of Parole
00-TC-28, 05-TC-06

County of San Bernardino, Claimant

EXECUTIVE SUMMARY
OI Summary of the Mandate

The test claim statutes set forth procedures for civil court hearings that are initiated by a prisoner
or parolee who wishes to contest a finding, made at the time of parole or upon termination of
parole, that he or she meets the mentally disordered offender criteria, as defined. If the person
requests it, the court shall conduct such a hearing; the district attorney is required to represent the
people and the public defender is required to represent the person if he or she is indigent.

On July 28, 2006, the Commission adopted the Statement of Decision for Mentally Disordered
Offenders (MDQ): Treatment as a Condition of Parole (00-TC-28, 05-TC-06). The
Commission found that the test claim legislation constitutes a new program or higher level of
service and imposes a state-mandated program on local agencies within the meaning of article
XII1 B, section 6, of the California Constitution and Government Code section 17514 to perform
the following activities resulting from Penal Code section 2966 hearings: '

s district attorney services to represent the people; and

e public defender services to represent indigent prisoners or parolees.

! The test claim was amended on March 2, 2006 to add this statute. The amendment was
. accepted based on provisions of Government Code section 17557, subdivision (c), that were in
effect on the date of the filing of the original test claim.




Discussion

Commission staff prepared and issued the draft parameters and guidelines and the claimant
submitted a detailed listing of additional reimbursable activity components, stating that these
components serve to break down the retmbursable activities approved in the Statement of
Decision to measurable pieces and represent reasonable methods of complying with the mandate.
The Department of Finance submitted comments on the claimant’s proposal. Staff modified the
draft parameters and guidelines to include the components proposed by the claimant and to
address Finance’s comments. Substantive changes are discussed below.

Eligible Claimants

Staff deleted cities as eligible claimants because they do not implement this program.

One-Time Activities

1.

Claimant proposed employee training on the program. -Staff finds that training regarding
a county’s internal policies and procedures on Penal Code section 2966 hearings for each
employee, including district attorneys, public defenders, investigators, and all
administrative staff, such as secretaries and paralegals, who work on this program is

necessary to carry out the mandated program and is reimbursable. However, staff limited
training to one time per employee.

On-poing Activities

L.

Claimant proposed retaining necessary experts, investigators and professionals to prepare
for and testify at any civil trial and any subsequent petition hearings. Staff revised this
activity to remove the language “and any subsequent petition hearings” because it
exceeds the scope of the Commission’s findings in the Statement of Decision. The
reference to “any civil trial” was changed to “the civil trial conducted pursuant to Penal

Code section 2966 hearings” in order to limit reimbursable activities to the hearings at
issue.

Claimant proposed providing transportation, care and custody of Penal Code Section
2966 petitioners before, during and after the civil hearings by the County Shenff’s
Department. Finance recommends that this activity be limited to transportation of Penal
Code 2966 petitioners, because care and custody of said petitioners is not found in the
Statement of Decision.

Staff finds that the activities of transporting and custodial service of Penal Code section
2966 petitioners is necessary to carry out the mandated program. The law authorizes
incarcerated prisoners to request the hearings, and since they are incarcerated, the county
is responsible for transporting and caring for them while they are at the court facility for
the hearing, and then returning them to the prison facility. However, staff clarified that
transportation is limited to transporting to and from the court facility where the civil
hearing is being conducted, and reimbursement for care and custody is limited to the time
during the civil hearing. Staff also clarified that reimbursement for this activity is limited
to incarcerated prisoners, since counties would not be responsible for transport, care and
custody of parolees who have requested Penal Code section 2966 hearings.




De]éted Proposed Activities

Staff did not include the following activities proposed by claimant because they exceeded the
scope of the Statement of Decision or the period of reimbursement, were already reimbursable in
other MDO programs, or there was no evidence in the record to show that the activity was
necessary to carry out the mandated program:

1. Developing policies and procedures to implement Penal Code section 2966,

2. Developing or procuring computer software to track Penal Code 2966 petitioner status.
3. Psychiatrist and Psychologist attendance and participation in continuing training

necessary to retain professional competence in MDO cases, civil trial skills, and
associated mental health issues.

4, Preparing and representing the state and indigent prisoners or parolees in civil hearings
on the petition regarding the appeal of the petitioner’s MDO status under Penal Cede
section 2962,

S. Travel to and from court,

Offsetting Revenues

The Statement of Decision made a specific finding that there were no offsetting reimbursements
for this program. After the Statement of Decision was adopted, Statutes 2006, chapter 812
amended Welfare and Institutions Code section 4117 to provide some state reimbursement for
Penal Code section 2966 hearings: However, to date no state funding has been provided under
Welfare and Institutions Code section 4117.

Therefore, staff finds that any reimbursement allowed for Penal Code section 2966 hearings
under Welfare and Institutions Code section 4117, as enacted by Statutes 2006, chapter 812, is
effective on January 1, 2007 and shall be offset from any reimbursement claims, if it is provided
by the state. Staff revised the Offsetting Revenues section to make this clarification.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines, as
modified by staff, beginning on page 11.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.




Claimant

STAFF ANALYSIS

County of San Bernardino

Chronology
07/05/01
08/03/01
08/05/01
09/05/01

09/07/01
11/08/01
11/09/01
02/05/02
02/06/02

02/27/02
01/19/06
02/03/06
03/02/06
05/26/06
05/26/06
06/23/06
07/11/06
07/28/06
08/07/06
08/22/06
10/27/06
11/08/07

11/20/07

County of San Bernardino filed test claim with Commission (00-TC-28)
The Department of Corrections submitted comments

The Department of Finance submitted comments

County of San Bernardino requested an extension of time through
October 25, 2001 to respond to comments

Commission staff granted request for extension to respond to comments on or
before October 25, 2001

County of San Bernardino requested an extension of time until December 3, 2001
1o respond to comments

Commission staff granted request for extension to respond to comments on or
before December 3, 2001

County of San Bernardino requested an extension of time until February 22, 2002
to respond to comments

Commission staff granted request for extension to respond to comments on or
before March 8, 2002

County of San Bemardino filed reply to Department of Finance comments
Commission staff issued draft staff analysis

County of San Bernardino filed comments on draft staff analysis

County of San Bernardino filed amendment to test claim (05-TC-06)
Department of Finance waived its comment period on the amendment
Commission staff issued draft staff analysis based on amended test claim
County of San Bernardino filed comments on amended draft staff analysis
Commission staff issued final staff analysis

Commission adopted Statement of Decision

Commission staff issued draft parameters and guidelines

Claimant submitted comments on draft parameters and guidelines
Department of Finance issued comments on draft parameters and guidelines

Commission staff issued draft staff analysis and proposed parameters and
guidelines

Commission staff issued final staff analysis and proposed parameters and
guidelines




Summary of the Mandate

The test claim statutes set forth procedures for civil court hearings that are initiated by a prisoner
or parolee who wishes to contest a finding, made at the time of parole or upon termination of
parole, that he or she meets the mentally disordered offender criteria, as defined. If the person
requests it, the court shall conduct such a hearing; the district attorney is required to represent the
people and the public defender is required to represent the person if he or she is indigent.

On July 28, 2006, the Commission adopted the Statement of Decision for Mentally Disordered
Offenders (MDO): Treatment as a Condition of Parole (00-TC-28, 05-TC-06).? The
Commission found that the test claim legislation constitutes a new program or higher level of
service and imposes a state-mandated program on local agencies within the meaning of article
XIII B, section 6, of the California Constitution and Government Code section 17514 to perform
the following activities resulting from Penal Code section 2966 hearings:

¢ district attorney services to represent the people; and

* public defender services to represent indigent prisoners or parolees.
Discussion

Commission staff prepared and issued the draft parameters and guidelines on August 7, 2006.>
The proposed reimbursable activities were limited to those approved in the Statement of
Decision.

On August 22, 2006, the claimant submitted comments on the draft.* In their comments they
proposed a detailed listing of the reimbursable activity components, stating that these
components serve to break down the reimbursable activities approved in the Statement of
Decision to measurable pieces and represent reasonable methods of complying with the mandate,
On October 27, 2006, the Department of Finance submitted comments on the claimant’s
proposal.® Staff modified the draft parameters and guidelines to include the components
proposed by the claimant and to address Finance’s comments as discussed below. On November
13, 2007, staff issued the draft staff analysis and proposed parameters and guidelines. No
comments were filed on the draft staff analysis. However, staff did make one minor clarification
to reimbursable activities as discussed below,

I Summary of the Mandate

Staff added a paragraph to summarize the mandated program, upon request of the claimant,
11 Eligible Claimants

Staff deleted cities as eligible claimants because they do not implement this program.

2 Exhibit A.
3 Exhibit A.
* Exhibit B.
5 Exhibit C.




v Reimbursable Activities
A. One-Time Activities

Claimant proposed adding the following one-time activities:
1. Developing policies and procedures to implement Penal Code section 2966.

Department of Finance commented that district attorneys and public defenders have existing
policies and procedures regarding involuntary committal of potential parolees under Penal Code
section 2972. Therefore, this activity should be limited to updating the existing policies and
procedures to add the new procedure for civil court filings under Penal Code section 2966.
However, staff finds that since this program was implemented between 1985 and 1994, and
reimbursement for the program does not begin until 2000, policies and procedures would have
been updated outside of the period of reimbursement. Thus, staff did not include this activity.

2. Developing or procuring computer software to frack Penal Code 2966 petitioner status.

Finance recommended that this activity be deleted because all California sheriffs’ facilities have
existing computer software systems to track their own inmates as well as inmates in transit to
other jurisdictions. Counties are already being reimbursed under a similar program (Mentally
Disordered QOffenders’ (MDQ) Extended Commitment Proceedings, 98-TC-09) to develop or
procure computer software to track the status of committed persons. There is no evidence in the
record that a new system is necessary to track persons for the program here, or that counties
could not use the existing computer software. Therefore, staff did not include this activity in the
proposed parameters and guidelines.

3. Initial training of staff on the mandated Penal Code Section 2966 activities.

Department of Finance recommended that training be deleted. Counties are already
implementing a similar MDO program, and therefore training on the program here is not
necessary.

Staff makes the following findings regarding one-time employee training:

» Psychiatrists and Psychologists. Participating psychiatrists and psychologists attend
continuing education each year to retain their licenses, and therefore, staff finds that
training of psychiatrists and psychologists is not necessary to carry out the mandated
program.

» District attorneys and Public Defenders. Rule 3-110 of the California Rules of
Professional Conduct, enacted in 19755, requires all attorneys to be competent in the area
of practice and obligates attomeys to acquire sufficient learning and skill before
performance is n:quirecl.7 Therefore, sufficient training for attorneys on the handling of
Penal Code section 2966 hearings is not an activity imposed by the test claim statute, but
a pre-existing obligation imposed by the California Rules of Professional Conduct.
Accordingly, staff finds that attorney training regarding the Penal Code section 2966
hearings is not required, nor reimbursable.

6 This rule was originally numbered Rule 6-101, and later renumbered as 3-1 10.
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However, staff finds that one-time training regarding a county’s internal policies and
procedures on Penal Code section 2966 hearings for each employee, including district
attorneys, public defenders, investigators, and all administrative staff, such as secretaries
and paralegals, who work on this program is necessary to carry out the mandated
program and is reimbursable.

Staff limited training to initial training of district attorneys, public defenders, and administrative
staff including paralegal and secretarial staff on mandated activities, and further limited the
training to one time per employee.

B. Ongoing Activities

Claimant proposed the following ongoing activities that were included by staff without
substantive change. Claimants declared under penalty of perjury in their test claim that these
ongoing activities are necessary to conduct and participate in the hearings required by the test
claim statutes. In addition, these activities are similar to the activities approved in the other
MDO mandated program (Mentally Disordered Offenders’ Extended Commitment Proceedings,
98-TC-09). Therefore, staff finds that the following ongoing activities are necessary to carry out
the mandate, and included them in the proposed parameters and guidelines.

1. Review relevant documentation, including pertinent Board of Prison Terms hearing and
appeal documents; pertinent medical records; Conditional Release Program records, police
and probation reports; criminal histories, pertinent evaluations of petitioner and records of
prior MDO proceedings.

2. Review and file motions with superior court.

3. Travel to and from state hospitals, prisons and county jails where detailed medical records
and case files are maintained.

4. Travel to and from state hospitals, prisons and county jails by the defense counsel in order to
meet with the prisoner client.

3. Prepare and represent the state and the indigent prisoner or parolee in a bench or jury trial
to decide whether or not the pelitioner meets the criteria to be committed under Penal Code
Section 2966.

6. Copying charges and long distance telephone charges related to the above activities.

Claimants also proposed the following activities. Staff did make substantive changes to these
activities:

1. Prepare and represent the state and indigent prisoner or parolee in civil hearings on the
petition regarding the appeal of the petitioner's MDO status under Penal Code section 2962.

Staff did not include this activity because counties are already reimbursed for this activity under
the other MDO program: Mentally Disordered Offenders’ Extended Commitment Proceedings,

98-TC-09. In addition, this activity goes beyond the scope of the Commission’s findings in the
Statement of Decision,




2. Retain necessary experts, investigators and professionals to prepare Jor and testify at any
civil trial and any subsequent petition hearings. .

Staff revised this activity to remove the language “and any subsequent petition hearings” because
it exceeds the scope of the Commission’s findings in the Statement of Decision. The reference
o “any civil trial” was changed to “the civil trial conducted pursuant to Penal Code section 2966
hearings” in order to limit reimbursable activities to the hearings at issue. '

3. Travel to and from court.

Staff did not include this activity. The activity below provides reimbursement for transportation
of petitioners, and travel for county employees would be claimed under indirect costs.
Therefore, the activity is not necessary to carry out the mandated program.

4. Provide fransportation, care and custody of Penal Code Section 29606 petitioners before,
during and after the civil hearings by the County Sheriff’s Department.

Finance recommends that this activity be limited to transportation of Penal Code 2966
petitioners, because care and custody of said petitioners is not found in the Statement of
Decision.

The Statement of Deciston indicates that although sheriffs’ department transportation and
custodial services may in fact be reasonably necessary to comply with the mandate, the plain
meaning of the test claim statute is limited to district attorney and public defender services. The
statute does not include sheriff’s department services, and therefore, these activities can only be
considered for reimbursement, when claimant proposes them, at the parameters and guidelines
phase. Claimant did propose them at the parameters and guidelines phase. Staff finds that the
activities of transporting and custodial service of Penal Code section 2966 petitioners is
necessary to carry out the mandated program. The law authorizes incarcerated prisoners to
request the hearings, and since they are incarcerated, the county is responsible for transporting
and caring for them while they are at the court facility for the hearing, and then returning them to
the prison facility. In addition, this activity was approved for the other MDO program: Mentally
Disordered Offenders’ Extended Commitment Proceedings, 98-TC-09. Following issuance of
the draft staff analysis,® staff further clarified that transportation of Penal Code section 2966
petitioners is limited to incarcerated prisoners, since counties would not be responsible for
transporting parolees who have requested Penal Code section 2966 hearings.

5. Attendance and participation in continuing training necessary to retain professional
competence in MDO cases, civil trial skills, and associated mental health issues.

Finance recommends this activity be deleted because psychiatrists and psychologists are required
to attend a specific number of continuing education hours per year to retain their licenses. And,
county district attorneys and public defenders participate in civil forfeiture, probate, and
conservatorship cases, thus making ongoing training a current expectation for the general duties
of their employment. Staff agrees and deleted ongoing training for any employee. As stated
previously, staff also clarified that ne training for psychiatrists or psychologists is reimbursable.
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VII.  Offsetting Revenue and Reimbursements

On page 15 of the Statement of Decision, the Commission made a specific finding that there
were no offsetting reimbursements for this program:

Neither [Welfare and Institutions Code] section 4117, nor any other
statutory or Budget Act provisions, provide for reimbursement for costs
incurred by counties for hearings conducted pursuant to Penal Code
section 2966, Therefore, Government Code section 17556,

subdivision (e), is inapplicable to deny the test claim.

However, after the Statement of Decision was adopted, Statutes 2006, chapter 812 amended
Welfare and Institutions Code section 4117 as follows to provide some state reimbursement for
Penal Code section 2966 hearings:

(a) Whenever a trial is had of any person charged with escape or attempt to
escape from a state hospital, whenever a hearing is had on the return of a writ
of habeas corpus prosecuted by or on behalf of any person confined in a state
hospital except in a proceeding to which Section 5110 applies, whenever a
hearing is had on a petition under Section 1026.2, subdivision (b) of Section
1026.5, Section 2972, or Section 2966 of the Penal Code, Section 7361 of
this code, or former Section 6316.2 of this code for the release of a person
confined in a state hospital, and whenever a person confined in a state
hospital is tried for any crime committed therein, the appropriate financial
officer or other designated official of the county in which the trial or hearing
is had shall make out a statement of all mental health treatment costs and shall
make out a separate statement of all nontreatment costs incurred by the
county for investigation and other preparation for the trial or hearing, and the
actual trial or hearing, all costs of maintaining custody of the patient and
transporting him or her to and from the hospital, and costs of appeal, which
statements shall be properly certified by a judge of the superior court of that
county and the statement of mental health treatment costs shall be sent to the
State Department of Mental Health and the statement of all nontreatment
costs shall be sent to the Controller for approval. After approval, the
department shall cause the amount of mental health treatment costs incurred
on or after July 1, 1987 to be paid to the county of mental health director or
his or her designee where the trial or hearing was held out of the money
appropriated for this purpose by the Legislature. In addition, the Controller
shall cause the amount of all nontreatment costs incurred on and after July 1,
1987, to be paid out of the money appropriated by the Legislature, to the
county treasurer of the county where the trial or hearing was had.,

(b) Whenever a hearing is held pursuant to Section 1604, 1608, er 1609, or
2966 of the Penal Code, all transportation costs to and from a state hospital or
a facility designated by the community program director during the hearing
shall be paid by the Controller as provided in this subdivision. The
appropriate financial officer or other designated official of the county in
which a hearing is held shall make out a statement of all transportation costs
incurred by the county, which statement shall be properly certified by a judge
of the superior court of that county and sent to the Controller for approval.




The Controller shall cause the amount of transportation costs incurred on and
after July 1, 1987, to be paid to the county treasurer of the county where the
hearing was had out of the money appropriated by the Legislature.

As used in this subdivision the community program director is the person
designated pursuant to Section 1605 of the Penal Code.

Welfare and Institutions Code section 4117 was added in 1967 and amended in 1986'° to add,
among other things, state reimbursement for Penal Code section 2970 hearings on and after

July 1, 1987. Although the plain language of the statute as it reads with the 2006 amendment —
adding reimbursement for Penal Code section 2966 hearings — indicates the State Controller
should reimburse for costs incurred on and after July 1, 1987, the rules of statutory construction
call for a presumption against the retroactive application of the statute as it applies to Penal Code
section 2966 unless the intention to make it retroactive clearly appears from the act itself or by
unavoidable implication.'" Here, there is no indication from the 2006 statutory language or the
legislative history that the Legislature intended to make reimbursement for Penal Code section
2966 hearings retroactive. Moreover, Penal Code section 2966 was in effect in 1986 when
reimbursement for section 2970 hearings was first provided; the Legislature could have included
reimbursement for section 2966 hearings at that time but did not.

Therefore, staff finds that any reimbursement allowed for Penal Code section 2966 hearings
under Welfare and Institutions Code section 4117, as enacted by Statutes 2006, chapter 812, is
effective on January 1, 2007, and shall be offset from reimbursement claims, if it is made
available to counties.

However, according to the claimant and staff with the State Controller’s Office, there is no
mechanism in place for counties to actually receive funding under Welfare and Institutions Code
section 4117. Therefore, staff revised Section VII. Offsetting Revenues and Other
Reimbursements to clarify that:

s Welfare and Institutions Code section 4117 authorizes reimbursement to counties for
conducting Penal Code section 2966 hearings that are also reimbursable under the
mandates process.

s Reimbursement for section 2966 hearings under the mandates process is effective en or
after July 1, 2000.

¢ Reimbursement under section 4117 is only available on or after January 1, 2007.
¢ There is no mechanism in place to actually reimburse counties under section 4117.

o Therefore, effective January 1, 2007, counties must offset their mandate reimbursement
claims by any revenues they receive under Welfare and Institutions Code 4117, but only
if there is a mechanism in place to actually receive revenues under section 4117.

9 Statutes 1967, chapter 1667.
0 Statutes 1986, chapter 1020.
" 1 re Marriage of McClellan (2005) 130 Cal. App.4™ 247, 254.
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Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines, as
modified by staff, beginning on page 13.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.
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DRAFT PARAMETERS AND GUIDELINES,
AS MODIFED BY STAFF

Penal Code Section 2966

Statutes 1985, Chapter 1419
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statutes 1989, Chapter 228
Statutes 1994, Chapter 706

Mentally Disordered Offenders:
Treatment as a Condition of Parole (00-TC-28, 05-TC-06)

County of San Bernardino, Claimant

I. SUMMARY OF THE MANDATE

Penal Code section 2966 sets forth procedures for civil court hearings that are initiated by a

prisoner or parolee who wishes to contest a finding. made at the time of parole that he or she
meets the mentally disordered offender criteria, as defined in Penal Code section 2962. Once the
petition for civil hearing is filed. the superior court shall conduct such a hearing: the district

attorney is required to represent the people: and the public defender is required to represent the
petitioner if he or she is indigent.

On July 28, 2006, the Commission on State Mandates (Commission) adopted a Statement of
Decision finding that the test claim legislation imposes a reimbursable state-mandated program
on local agencies within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 to perform the following activities resulting from Penal
Code section 2966 hearings:

s district attormey services to represent the people; and
s public defender services to represent indigent prisoners or parolees.
II. ELIGIBLE CLAIMANTS

Any e#s-county, and city and county that incurs increased costs as a result of this reimbursable
state-mandated program is eligible to claim reimbursement of those costs.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (c), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The
County of San Bernardino filed the test claim on July 5, 2001, establishing eligibility for fiscal

' The test claim was amended on March 2, 2006 to add this statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision (¢), that were in
effect on the date of the filing of the original test claim.
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year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are
reimbursable on or after July 1, 2000.

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year
costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

1IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets and
declarations. Declarations must include a certification or declaration stating, “I certify (or
declare) under penalty of perjury under the laws of the State of California that the foregoing is
true and correct,” and must further comply with the requirements of Code of Civil Procedure
section 2015.5. Evidence corroborating the source documents may include data relevant to the
reimbursable activities otherwise in compliance with local, state, and federal government
requirements. However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities performed by local agency staff to represent
the people and indigent prisoners/parolees pursuant to Penal Code section 2966 hearings are
reimbursable:

A. One-Time Activities

Initial training of emplovees on policies and procedures for mandated Penal Code section 2966
activities (one time per emplovee). Training for psychiatrists and psychologists is not
reimbursable.
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B. On-going Activities
The following activities conducted by attorneys, investigators, and paralegal and secretarial staff:

1. Review relevant documentation, which includes: the petition appealing the Board of
Prison Terms (BPT) decision; the decision of the BPT commissioner and the recording of
the BPT hearing with supporting documentation; pertinent prison, parole and medical
records; Conditional Release Program records; police and probation reports; criminal
histories; the evaluations by CDC, DMH and BPT evaluators; and records of prior MDO
proceedings.

2. Prepare and file motions with the Superior Court.

3. Retain necessary experts. investigators, and professionals to prepare for and testify at the
civil trial conducted pursuant to Penal Code section 2966.

4. Travel to and from state hospitals, prisons and county jails where detailed medical
records and case files are maintained.

5. Travel to and from state hospitals, prisons and county jails by the defense counsel in
order to meet with the prisoner client.

6. Transport to and from the court facility, and care, and custody only during the civil
hearing of each Penal Code section 2966 petitioner by the County Sheriff’s Department.
Reimbursement for this activity is limited to incarcerated prisoners that requested Penal
Code section 2966 hearings.

7. Prepare and represent the people or the indigent prisoner or parolee in a trial to determine

whether or not the petitioner meets the criteria to be committed under Penal Code section
2966.

V.  CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV, Additionally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities, The following
direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by

productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
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that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent
on the activities and all costs charged. If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
contract services are also used for purposes other than the reimbursable activities, only
the pro-rata portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant and attorney invoices with the claim and a
description of the contract scope of services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A.1, Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as
specified in Section IV of this document. Report the name and job classification of each

employee preparing for, attending, and/or conducting training necessary to implement the
reimbursable activities. Provide the title. subject, and purpose (related to the mandate of
the training session), dates attended, and location. If the training encompasses subjects

broader than the reimbursable activities, only the pro-rata portion can be claimed. Report
emplovee trainine time for each applicable reimbursable activity according to the rules of

cost element A1, Salaries and Benefits, and A.2., Materials and Supplies. Report the cost
of consultants who conduct the training according to the rules of cost element A.3,
Contracted Services.

B. Indirect Cost Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one
program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include both (1) overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic and rational basis through a cost allocation plan.

16




Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.}, (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base pericd as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s total costs for the base period as either direct or indirect, and (2) dividing
the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate that is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected.

V. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (&), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section I'V, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the

l ultimate resolution of any audit findings.

| ?This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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VII. OFFSETTING REVENUES SAVINGS-AND OTHER REIMBURSEMENTS

Any offsetting revenues sevings-the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including but not limited

to, service fees collected, federal funds, and other state funds, shall be identified and deducted
from this claim.

Welfare and Institutions Code section 4117 also authorizes counties, on or after January 1, 2007,
to receive funding for this program. However, at this time there is no mechanism in place to
provide counties funding under Welfare and Institutions Code section 4117. Therefore, on or
after January 1, 2007, and once a mechanism is in place to receive funding under section 4117,

counties must deduct from mandate reimbursement claims any revenues received under section
4117 for Penal Code section 2966 hearings.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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.( . _ _
STATE OF CALIFORNIA : . ArNOLEXHIBIT A

COMMISSION ON STATE MANDATES
80 NINTH BTREET, SUITE 300

CRAMENTO, CA 85814
NE: (p16} 323-3562
: {910) 446-D278
E-mall: caminfo@csm.oa.gov

August 7, 2006

Ms. Bonnie Ter Keurst

County of San Bernardino
Auditor/Controller-Recorder, County Clerk
222 West Hospitality Lane, Fourth Floor
San Bernardino, CA 92415-0018 :

And Interested Parties and Affected Siate Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
" Mentally Disordered Qffenders: Treatment as a Condition of Parole -

00-TC-28, 05-TC-06 :
County of San Bernardino, Claimant

Statutes of 1994, Chapter 706

Statutes of 1989, Chapter 228

Statues of 1988, Chapter 658

Statutes of 1987, Chapter 687

Statutes of 1986; Chapter 858

‘ _ Penal Code Section 2966

' Dear Ms. Ter Keurst:

The Com.tmssmn on State Mandates adopted the attached Statement of Decision on

July 28, 2006. State law provides that reimbursement, if any, is subject to Commission approval
of parameters and guidelines for reimbursement of the mandated program, approval of a
statewide cost estimate, a specific leglslatlve appropriation for such purpose, a timely-filed claim
for reimbursement, and subsequent review of the claim by the State Controller's Office.

Following is & description of the respons1b1htles of all parhes and of the Commission during the
parameters and guidelines phage.

"« Draft Parameters and Guidelines. Pursuant to California Code of Regulations, ,
title 2, section 1183.12 (operative September 6, 2003), the Commission staff 1s expediting
the parameters and guidelines process by enclosing draft parameters and guidelines to

assist the clatmatt. The proposed reimbursable activities are limited to those approved in
the Statement of Decision by the Commission. :

» Claimant’s Review of Draft Parameters and Guidelines. Pursuant to California Code-
of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test
claimant may file modifications and/or comments on the proposal with Commission staff
by August 22, 2006. The claimant may also propose a reasonable reimbursement
methodology pursuant to Government Code section 17518.5 and California Code of

. Regulations, title 2, section 1183.13. The claimant is required to submit an original and
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two (2) copies of written responses to the Commissicn and to simultansously serve
copies on the state agencies and interestad partles on the mailing list.

» State Agencies and Interested Parties Comments. State agencies and interested parties
may submit recommendations and comments on staff’s draft proposal and the clajmant’s
modifications and/or comments within 15 days of service. State agencies and interested
parties are required to submit an original and two (2) copies of written responses or
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs,, tit. 2, § 1183.11.)

s Adoption of Parameters and Guidelines. After review of the draft parameters and
guidelines and all comments, Commission staff will recommend the adoption of an
amended, modified, or supplemented version of staff’s draft parameters and guidelines.
(See Cal. Code Regs., tit. 2, § 1183.14.)

Pleass contact Nancy Patton at (816) 323-3562 if ydu have aﬁyqixestions.

Sincerely,

s N

PAULA HIGASHI
Executive Director

-

Enclosures: Adopted Statement of Decision, Draft Parameters and Guidelines
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: | No. 00-TC-28, 05-TC-06 -
Pénal Code Section 2966: Mentally Disordered Offenders: Treatment as a
’ | Condition of Parole
Statutes 1985, Chapter 1419’ | -
e o et 208 - | STATEMENT OF DECISION PURSUANT TO
ANIES 120/, LDADIeT S GOVERNMENT CODE SECTION 17500 ET
-Stetutes 1988, Chapter 658 ) -
Stataies 1989 Chantos 298 SEQ.; CALIFORNIA CODEOF
s e 1 = 206 | ". | REGULATIONS, TITLE 2, DIVISION 2,
es 1594, Chapter /00 CHAPTER 2.5, ARTICLE 7
Filed on July 5, 2001 by the County of (Adopted-on July 28, 2006)

San Bernardino, Claimant.

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby
adopted in the above-entitled matter,

At Menedi lapst 7,300

PAULA HIGASH], Eﬁcutive Director ~ Date 0

! The test claim was amended on March 2, 2006 to add this statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision (¢), that
were in effect on the date of the filing of the original test claim.

OD—TC-ZS 05-TC-06 Mentaily Disordered Offenders: Treatment as a Condition of Parcle
Statemern of Decision
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: Case No.: IOU-TC—.?B, 05-TC-06
Pepal Code Section 2966; Mentally Disordered Offenders:

' , Treatment as a Condition of Parole
Statutes 1985, Chapter 1419 ‘

Statutes 1986, Chapter 858

Statutes 1987, Chapter 687 | | o .

Statutes 1989, Chapter 228 g? ggfm CO%%SD%CCT)}FON 17500
Statutes 1994, Chapter 706 ¥ RNILA

REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7 '

Filed on July 5, 2001 by the County-of - (Adopted on July 28, 2006)
, San Bernardino, Claimant. . ' '

STATEMENT OF DECISION

The Commission on State Mandates (“Commission™) heard and decided this test claim
during a regularly scheduled hearing on July 28, 2006. Bonnie Ter Keurst appeared on
behalf of claimant County’of San Bema:dmo :Susan Geenacou appeared on behalf of the
Department of Finance. * -

The law apphcable to the Commission’s determination of raunbursable staté-mmandated
program is article XIII B, section 6 of the California Constmmon, Govemment Code.
. sechon 17500 et seq., and related case law.

,Thc Commission-adopted the staff analysis at the hearmg by a vote of 7-0 to approve t]:us
test claim.,

SUMMARY OF FINDINGS -

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code
sections 2960 et seq., which establishes continued mental health treatment and civil

commitment procedures for persons with severe mental disorders, following termination
of their séntence or parole.

! The test claim was amended on March 2, 2006 to add this statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision (c), that
were in effect on the date of the filing of the original test claim.
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Penal Code section 2966 sets forth procedures for civil court heanngs that are initiated by
a prisoner or parolee who wishes to contest a finding, made at the time of parole or upon .
termination of parole, that he or she meets the mentally disordered offender criteria, as

defined. If the person requests it, the court shall conduct such e hearing; the district

* attorney is required to represent the people and the public defender is required to
represent the person if he or she is indigent.

The test claim presents the following issues:

o Isthe test claim legisiation subject to article XIII B, section 6 of the California
Constitution?

* Does the test claim legislation i impose a “new program or ]:ughe.r level of service™
on local agencies within the meanmg of article X111 B, section 6 of the Ca.lzforma
- Constitution? :

o Does the test claim legislation impose “costs mendated by the s'taie" w1th1n the
meaning of article XTII B, section & and Government Code section 17514?

The Commission finds that the test claim legisletion mandates an activity on local

agencies because it requires the district attorney to represent the people and the public

defender to represent the prisoner or parolee, when he or she is indigent, at the subject

court hearings. The Commission also finds that the test ¢laim legislation constitutes a

“program” since such representation is a peculiarly governmental function administered

by a local agency — the county district attorney’s office and the county-public defender’s

office — as a'service to the public, and imposes unique requirements upon counties that do - .
not apply generally to all residents and entities in'the state.

The Commission further finds that the test claim 1eglslatmn xmposes B “new Program or
higher level of service” because the requirements are new in comparison to the -
preexisting scheme and they prowde an enhanced service to the pubhc by protecting the
pubhc from severely mentally disordered persons while ensuring & fair hearing for the
prisoner or parolee. Finally, the test claim legislation imposes “costs mandated by the
state” and none of the statutory exemptions set forth in Government Code section 17556
are applicable to demy the claim.

Therefore, the Commission finds that the test cla:m legmlauon imposes a reimbursable
state-mandated program on local agencies within the meaning of article XIII B, section 6
of the California Constitution and Government Code section 17514 for the following
activities resulting from Penal Code section 2966 hearings:,

d;stnct attorney services to represent the people; and

» public defender services to represent indigent prisoners or parolees.
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BACKGROUND

ThlS test claim addresses the Mentally Disordered Offender law codlﬁed in Penal Code
sections 2960 et seq., which establishes continued mental health treatment and civil
commitment procedures for persons with severe mental disorders, following termination
of their sentence or parole.

Overview of Mem‘aﬂy Disordered Offender Program

. Since 1969, the Mentally Disordered Offender law has requued certain offenders who
have been convicted of specified violent cnmes to receive treatment by the Department
of Mental Health as a condition.of parole.? Penal'Code section 2960 establishes the
Legislature's intent to protect the public by requiring those prisoners who received a
determinate sentence dnd who have a treatable, severe mental disorder at the time of their-
parole, or upen termination of parole, to receive mental health treatment until-the disorder
is in remission and can be kept in remission. Section 2960 further states that.“the
Department of Corrections should evaluate each prisoner for severe metital disorders
' durmg the first year of the prisoner’s sentence, and that severely mentally disordered
pnsoners should be provided with an appropnate level of mental health treamlent whﬂe
in prison and when returned fo the commumty

To impose mental health treatment as a condition of parole the prospectwe parolee must
have: 1) a severe mental disorder that is not in remission or cannot be kept in remission
without treatment, and the disorder was one of the canses of or was an aggravat.ug factor
in the commission of the crime for which the pnsoner was sentericed to prison;.2) béen in. -
treatment for 90 days or more within the year prior to his or her parole or release; and

3) been certified by designated mental health professionals as megtinig conditions 1 and 2
ahove, in addition to representing . substanhal danger of physmal harmn to others by
reason of the severe mental chsorder

Prior to releasé on parole or prior to'termination of parole, such a pérson must be-
evaluated and ocertifiéd by mentsl health professionals as'to whether he or she meets the
mentally disordered offénder criteria set forth in Penal Code section 2962.* The person
has the right to & hearing'before the Board of Prison Terms to contest such a finding that
he or she meets theé mentally disordered offender criteria.® If the person is dissatisfied
with the results of the Board of Prison Terms hearing, the person mey petitiori the .

superior court for a civil, he.armg 10 determine whether he or she meets the menta.lly
disordered offender cntena.

The evaluation must-also be submitted to the district attorney of the county in thch the
person is being treated, mcarcerated or'committéd not later than 180 days prior to

? Penal Code section 2962, subdivisions (a) through ().
3 Penal Code section 2962, subdivisions {a) through (d).
4 Penal Code section 2962, subdivision (d). .'

* Penal Code section 2966, subdivision (2).

® Penal Code section 2966, subdivision (b).
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petition in superior court for continued mvolunta.ry treatment for one ycar and the court

termination of paro"le or release from parole.” The district attomey mey then filea - . .
shall conduct a civil hearmg on the matter.

If the person’ 5 severe mental disorder is put into remission: during the pa:role period, and

can be kept in rermsslon during the parole period, the Department of Mental Health must
discontinue treatment.’

Major legislation affecting the mentally disordered offender program came forward in-
1985." That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill Na.
(SB) 1054) and Statutes 1985, chapter 1419 (SB 1296), which were double-joined.
Chapter 1418 added Penal Code section 2970, to set forth procedures for the local district
attorneyto petition the court for a hearmg when a'mentally disordered offender is
scheduled to be released from prison or parole. Penal Code section 2970 hearings were
addressed in a prior test claim (98-TC-09).

Chapter 1419 amendéd Penal Code section 2960, adding subdlnslon (d) text to set forth
procedures.for allowing a prisoner or parolee to petition the court for a hearing to contest
a Boarg of Prison Terths determination that he or she mests the mentally disordered
offender criteria. Although chapter 1419 was not pled in the ongmal test claim, the test
claim was amended oo March 2, 2006 to add it.. '

The two 1ypes of heering and the statutes affecnng them are further described below.

Prior Test Clazm Dz.s'mcrArtornev—Inmated Court Hearmgs Qeg Code, §§ 29 70, 2972 '-
- and 2972.1) .

District Attomey-mmated court hean.ugs under the Menta]ly stordered Offender law,
established by Stanrtes 1985, chapter 1418, were the subject of a prior test claim'® in
which the Commission on State Mandates found a reimbursable state-mandated program
was imposed on local agencies. That prior test claim addressed Penal Code sections

2970, 2972 and 2972.1, which established court procedures initiated by the local district
attorney to extend for one year the involuntary treetment of & menmlly chsordered
offender. The district attorney may extend involuntary treatment if the oﬂ'ender s severe
mental disorder is not in remission or cannot be kept in remission without treatment,

Not later than 180 days prior to the termination of parole, the professionals treating the
prisoner or parolee are required to submit a written evalilation to the district attorney in
the county of treatment or commitment. The district attorney reviews the evaluation and'
" files a Penal Code section 2970 petition in the superior court for continued. mvoluntary

i h‘satment for one year and the court-conducts a civil hearing on the matter.

For that test claim, the followmg activities were determined to be reimbursable:

7 Penal Code section 2970,
¥ Penal Code sections 2970 and 2972, subdivision (g):
% Penal Code section 2968

1 Mentally Disordered Oﬁ’enders Extended Commztment Proceedings, Test Claim
number 98-TC-09. _
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1. review the state’s written evaluation and supporting affidavits indicating
that the offender’s severe mental disorder is pot in rerhission or cannot be
~ kept in remission without continued treatment (Pen. Code, § 2970);

2. prepare and file petitions with the superior coutt for the continued
involuntary treatment of the offender (Pen. Code, § 2970);

3. represent the state and the indigent offender in civil hea}ings on the
petition and any subsequent petifions or hearings regarding recommitment
(Pen. Code, §§ 2972, 2972.1);

4. retain necessary experts, investigators, and professionals to prepare for
the civil trial and any subsequent petitions for recommitment;

5. travel to and-from state hospitals where detailed medical records and case
files are maintained; and

6. provide tranéportation and custody of each potential mentally disordered
" offender before, during, and after the civil proceedings by the County
Sheriff’s Department. .

Prfsoner- or Parolee-Initiated Coﬁrr Hearings [Pen. Code
Pen. Code § 2906]

Prisoner- or parolee-initiated court hearings under the Mentally Dlsordered Offender law,
_ established by Statutes 1985, chapter 1419, are the subject of this test claim. Codified
originally in Penal Code section 2960, subdivision (d), the provisions for these court
hearmgs are currently set forth in Penal Code section 2966. Such hearings are initiated by
B prisoner or parolee who wishes to contest a finding, made at'the time of parele or upon
termination of parole, that he or she meets the mentally disordered offender criteria.
Section 2960, subdivision (d), as it was originally enacted, provided that:

2960, subdivision (d)}. &

= A prisoner or paroles may request a hearmg before the Board of Prison Terms,
and the Board shall conduct a hearing if so requested, for the purpose of the

prisoner proving that he ¢r she does not meet the mentally dlsordered. offender
criteria.:

o At the heering the burden of proof shall be on the person or agency who certified
the prisoner or parolee as meeting the mentally disordered offender criteria.

s If the prisoner or parolee, or any person appearing on his or Ther behalf at the
hearing requests it, the Board of Prison Terms shall appoint two independent
professmnals for further evaluation.

e The prisoner or parolee shall be informed at the Board of Prison Terms hearing of
his or-her right to file a petition in the superior court for a trial on whether he or
she meets-the mentally disordered offender criteria. The Board of Prison Terms
shall provide a prisoner or parolee who requests a tnal a petition form and
mstruchons for ﬁlmg the petition.

s A prisoner or parolee who disaprees with the determination of the Board of Prison
Terms that hé or she meets the mentzlly disordered offender criteria may file a-
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petition for a heanng in the superior court of the county in which he or she is
incarcerated or is bemg treated.

e The court shall conduct a hearmg on the petmon within sixty caienda: days after
the pefition is filed, unless either: 1) time is waived by the petitioner or his
counsel; or 2) good cause is shown to delay the hearing.

e The order of the Board of Prison Terms shall be in effect until the completion of
the court proceedings.

e The court shall advise the petltloner of his or her nght to be represented by an
attorney and of the right to a jury trial. :

.o The aftorney for the petitioner shall be givena copy of the petition, and any
supporting documents.

». The hearing shall be & civil hearing; however, in order to reduce costs, the rules of |
" criminal discovery, as well as civil discovery, shall be applicable.

» The standard of proof shall be beyond a reasonable doubt, and if the trial is 'by

jury, the jury shall be unanimous in its verdict.- The trial shall be by jury unlegs
waived by both the peﬁﬁoner and the district attorney.

e The hearing procedures are apphcable to & continuation of a parole pursuant to
Penal Code section 3001, which provides for discharge from paroie unless the
. Department of Corrections recommends to the Board of Prison Terms thst the.

person be retained on parole, and the Board, for good cause, determinés that the
person will be retained.

These basic provisions were subsequently modified as follows:

1. Statutes 1986, Chapter 858, Section 4 (SB 1845) — This statute renumbered the
existing provisions of sec‘g_pn 2960, and in so doing created section 2966.

2. Statutes 1987. Chapter 687, Section B (SB 425) — This statute modified the
: provisions to specify the time frame for examin'ing the person’s mental state.

. Statutes 1988, Chapter 658. Section 1 (SB 538) - ThlS statute clarified the
soope of the Penal Code section 2966 hesring.

4, Statutes 1989, Chanter 228, Section 2 (SB 1625) - This statute enacted an’

. additional requirement for finding a severe mexntal disorder, i.e., that the prisoner
or parolee represents a substantial danger of physmal hérm fo others as a result of
People v. Gibson (1988) 204 Cal.App.3d 1425. The Gibsonoourt found that the
mentally disordered offender legislation violated the equal protection clause of the
United States and California Constitutions by aot requiring eurrent proof of
dangerousness #s reqmred of other pdult psrsons mvoluntarﬂy committed for
mental health treatment.

5. Statutes 1954, Chanter 706, Section 1 (SB 1918) — This statute modified Penel
Code section 2966 regarding admissible evidence, and to provide that, if the court
reverses the Board’s decision, the court shall stay execution of decunon for five _ .
working days to allow for orderly reléese of the prisoner.
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Claimant’s Position

The County of San Bernardino contends that the test claim statutes constitute a
reimbursable state-mandated local program within the meaning of article XIII B, section
6 of the California Constitution and Government Code section 17514,

The County is seeking reimbursement for the following activities:

» District Attomey services to represent the people, and Public Defender services to
represent mdlgent petitioners, both of which are specialized to deal with complex
psychiatric issues, including travel time for these person.uel

s Forensic expert witness and mvestlgator services.

s  Sheriff’s department services for transporting inmates between prison or the state
hospital and court house, care and custody associated with confinement awaiting,
during and after the court proceeding,

Claimant filed comments in respense to Department of Finance, rejecting the ,
Department’s assertions that costs to implcment the test claim legislation are related to -
enforcement of a changed penalty for a erime, and therefore must be denied under
Government Code section 17556, subdivision (g). This is addressed i in Issue 3 of the -
following analysis.

Clalmant filed an amendment to the test claim to include the ongmal legislation {Stats.
1985, ch. 1419) which established the provisions allowing the prisoner or parolee to
initiate 2 hearing contesting a ﬁndmg that he or she meets the mentally -disordered .
offender criteria.

In response to the subsequent draft staff analysis that was issued, claimant commented
that the analysis “did not-acknowledge in the conclusion, nor discuss within the document
body, the fact that both [district attorney'and public defender] services are specizlized to
deal with complex psychiatric issues,” Claimant further asserted:

- MDO commitment trials pursuant to Penal Code’ §2966; address the
diagnosis of & mental disorder, its remission status, and en assessment of

~ risk stemming from the diagnosed mental disorder. These are precisely the
issues addressed in MDO comrhitment trials pm'suant to Penal Code §2970
and 2972, for which the above referenced * activities’ have been found to be
reimbursable. MDO adjudications, whether pursuant to 2966 or 2970/2972,
are by definition, expert driven. Representation without the assistance of
expert wittesses would constitute ineffective assistance of counsel.

Claimant then asserted that the term ‘activities’-as referenced regardmg district
attorney and public defender services “is a broader term and eLCOMpasses more
than the District Attorney ‘services’ ‘and Public Defender ‘services’ as listed in the
conclusion of the draft staff analysis.” As 2 result, claimant stated it is “interpreting
the ‘Activities’ as referenced above to include expert witnesses, investigators, and
sheriff’s department and custodial services, based on Foomote 25" of the draft staff
analysis. These comments are addressed in Issue 1 of the following analysis.
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Posltmn of Department of Corrections

The Department of Corrections filed comments on August 3, 2001, citing addltmnal
workload and subpoenas for menta] heelth professionals at the Department resulting from
mentally disordered offender evaluations. ‘Hearings are particularly increasing in
San Bemnardino County as a result of mentally disordered offenders being placed in
Patton State Hogspital, which is located within that county. The Department stated that it
had received approximately 20 such subpoenas in the last year, and “[i}t is evident that
county resources are impacted by the necessity of conducting these hearings as well.”
The comments further noted that “[t]he Department of Mental Health has indicated that
. increasing numbers of [mentelly disordered offender] cases will be placed at [Patton State
Hospttal], at least over the next year or 50.”

The Department stated that it “appears the County’s claim for rexmbursement does have
merit. :

Position of Department of Finance '

The Department of Fmanee filed comments on August 9, 2001, stating that the test claim
legislation should not be considersd & reimbursable miandate because “the costs claimed
for reimbursement aré related to enforcement of a changed penalty for a cfime or
infraction, as specified in Government Code section 17556(g).”

- The basis for the Department’s argument is that when & petitioner is requesting a hearing
to contest & condition of pardle, in effect hé or she is petitioning to change the: penalty for
a crime. The count)us responsible to provide & sentencing hearing, which determines the
penalty for a crime. In this case, the hearing requested by the inmate is a “continuation of
the pre-incarceration hearing that is the responsibility of the county.” Therefore the costs
should not be reimbursabie under article XIII B, section 6 of the Californid Constitution.

COMMISSION FINDINGS o
The cowrts have found that article XTI B, section 6 of the California Constittion'
recognizes the state constitutional restrictions on the: powers of local government to tax
and spend 12 4ts purpose is to preclude the state from shifting financial responsibility for

carrying out governments] furictions to local agencies, which are ‘ill equipped’ to'assume
" inoreased financial responsibilities because ofthe taxing and spending hmrtanons that

1! Article XTI B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or eny state agency mandates 2 hew program
or higher level of service on any local government, the State shall provide a subvention of
funds to reimburse that local government for the costs of the program or incieased level

. of service, except that the Legislature may, but need not, provide a subvention of funds
for the following mandates: (1) Legxslanve mandates requested by the local agency .
affected/ (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior.to J anuary 1, 1975, or executive orders or
regulations initially lmplemennng legislation enected prior to January 1,1975.

2 Department of Finance v. Commission on State Mandates (Kern High School Dist.)_
.(2003) 30 Cal.4th 727, 735. '
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articles XIIT A and XII B impose.”” A test claim statute or executive order may impose
a reimbursable state-mendated pro gram | if it orders or commands a local agency or school
district to engage in an activity or task.' In addition, the required activity or task must be
new, constituting a “new program,” or it must create a “higher level of service” over the
previously required level of service.'

The courts have defined & “program” subject to article XII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public
services, or a law that imposes umque requirements on local agenczéé ‘or school districts
to nnplement B state policy, but does not apply generally to all residents and entities in
the state.”’® To determine if the program is new or imposes a hlgher level of service, the
test claim legislation must be compared with-the legal requirements in effect immediately
before the enactment of the test claim legislation.'” A “higher level of service” occurs
when th? new “requirements were intended to provide an enhanced service to the
pubtlic.” '

Finally, the newly requued activity or increased level of service must 1mpose costs
mandated by the state,'” -

The Commission is vested with exclusive authority to adjudicate disputes over the
existence of state-mandated programs within the meaning of article XIII B, section 6.2
In making its decisions, the Commission must strictly construe article XIII B, séction 6
and not apply it as an “equitable remedy to cure the perceived unfmmess rem.ﬂtmg from"
polmcal decisions on funding priorities.”

1 County of San Diego v. State of- Calzj"arnia (1997) 15 Cal 4th 68, 81.

¥ Long Beach Unified School Dwr v, State of California (1990) 225 Cal.App.3d 155,
174.

5 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar).

6 San Diego Unified School Dist., supra, 33 Cal 4th 859, 874, (reafﬁrmmg the test set

out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar,
supra, 44 Cal.3d 830, 835.).

' San Diego Unified Sehool Dz.s'r supra, 33 Cal 4th 859, 878, Lucia Mar, supra, 44
Cal.3d 830, 833,

18 San Diego Umﬁed School Dzst supra, 33 Cal.4th 859, B78.

' County of Fresno v. State of California (1991} 53 Cal.3d 482, 487; County of Sonoma
v. Commission-on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of
Sonoma); Government Code sections 17514 and 17556,

© Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551, 17552.

2 County of Soroma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State
of California (1996) 45 Cal. App.4th 1802, 1817.
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This test claim presents the following issues:

s Is the test claim legislation subject to article XIII B, section'6 of the California
Congtitution?

» Does the test claim leéislaﬁon impose & “new program” or “higher level of

service” on local agencies within the meanmg of article XTI B, section 6 of the
Cahforma Const:hrhon'?

. Does the test claim legislation i impose “costs mendated by the state” within the
meaning of article XIII B, section 6 and Government Code section 175147

Issue 1: Is the test claim legisiation subject to article XITI B, section 6 of the
: Cahforma Conshtutlon‘?

In order Tor & test claim statute to impose a reimbursable state mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon
local governmenta] agéncies. If the statutory language does not mandate or require local
agencies to perform & task, then article XIII B, section 6, is not triggered.

Here, claimant is seekihg reimbursement for services of the district attorney to represent
the people, services of the public defender to represent indigent prisoners or parolees,
forensic expert Wwitness and investigative services, and sheriff’s department services for
transportation and custodial matters. The Penal Code provides that, when s prisoner or
parolee initiates a court hearing under the menta]l‘ﬁ disordered offender program, the
“court shall conduct a hearing on the petition... the “court shall advise the petitioner
of his or her right to be represented by an attorney and of the right to & jury trial™® and
‘“the trial shall be by j Jury unless waived by both the person and the district attorney. "2

Thus, once the ptisoner or parolee petmons the court-for a Pendl Code section 2966
hearing, the court shall conduct if. The test claim legislation requires the district attorney
to represent the people in any such hearing. Because the statute also gives the prisoner or
parolee “the right to be represented by an attorney,” the public defender is required to
represent the prisoner or parolee when he or she is indigent. Therefore, the Commission
finds that activities of the district attorney, representing the people, and public de,fender
representing indigent offenders, are mandated by the test claim legislation.

Claimant asserts that, based on the statements in footnote number 25 of the draft staff
enalysis, it is more broadly interpreting the ‘activities’ of the district attorney and public
defender to include expert witnesses, investigators, and sheriff’s department
transportation and custodial services. In the draft staﬁ analyms, the text of footnote
number 25 read:

The Commission can consider claimant’s request for reimbursement for -
expert witnesses, investigators, and sheriff’s depariment transportation and
custodial services at the parameters and guidelines stage to determine

2 Penal Code section 2966, subdivision (b).
A bid
% Ibid,

- 114




whether these services are needed as a reesonsble method of complying with
‘ . the mandate pirsuant to California Code of Regulatmns title 2, section
1183.1, subdivision (a)(4).

Californie Code of Regulations, titie 2, section 1183.1 states that pammeters and
guidelines shall describe the claimable reimbursable costs and include a “description of
the specific costs and typies of costs that are reimbursable, ... and a description of the

" most reasonable methods of complyirg with the mandate.” Section 1183.1,
subdivision (a)(4), defines “the most reasonable methods of complying with the mandate™
as “those methods not specified in statute or executive order that are necessary to carry
out the mandated program.” Governmient Code section 17557 requires successful test
claimarits to-submit proposed parameters and guidelines within 30 days of adoptlon ofa
statement of decision on & test claim.

Although the expert witness, mveshgator, ‘and sheriff’s department transportation and
custodial services may in fact be reasonably necessary to comply with the mandate, the
plain meaning of the test claim statute is limited to the district attorney and public
defender services. The statute does not include expert witnesses, investigators, or
sheriff’s department services. Therefore, these activities can only be considered for
reimbursement, when claimant proposes them, at the parameters and guidelines stage.

The test claim legislation must also constitute a “program” in order to be subject to article
XTI B, section 6 of the California Constitution. The Commission finds representation by
thie district attorney and public defender at the subject hearings does constxtute 8 program
for 'Lhe Teasotis stated below.

. The télevant tests regarding whether test claim legislation constitutes a “program” within
' the meamng of article XIII B, section 6 are set forth in case lav. The California Supreme
Court, ini the case of County of Los Angeles v. State of California (1987)-43 Cal:3d 46, .
defined the word “pfogram” within the meaning .of article XIII B, section 6 &s & program -
that carries out the governmental function of providing a service to the public, or laws
which, to implement a state policy, impose unique reqmrements on local governments
and do not epply generally to all residents and entities in the stite.”

Here the district.attorney represents the people at the subject heanngs and the public
defender represents the prisoner or parolee. Such representation is & peculiarly
governmental function administered by a local egency — the county district attorney’s
_office and the county public' defender’s office —&s a service to the public. Moreover, the
test claim legislation imposes umque requ].rements upon counties that do not epply
generally fo all residents and entities in-the state.

Accordingly, the Commission finds that the test claim legislation mandates an acﬁvity or
task upon locel agencies and constitutes a “program.” Therefore, the test claim legislation
is subject to article XIII B, section § of the California Constitution. -

. ¥ County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Coumy of
Los Angeles).
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Issue 2:° Does the test claim legislation impose a “new program or higher level
* of service” on local agencies within the meaning of article XIII B
section 6 of the California Constitution?

The courts have held that leglslatlon 1mposes a “new program” or “higher level of
service” when: a) the requiréments are new in comparison with the preexisting schame;
end b) the requirements were intended to provide an enhanced service to the public.?® To
make this determination, the test claim legislation must mma]ly be compared with the
legal requirements in effect immediately prior to its enactment

_The test claim statutes require counties to prowde district attomey end pubhc defender
services — for indigent persons — when a prisoner or parclee requests a court hearing to
contest a finding that he or she meets the mentelly disordered offender criteria. The law
in effect immediately prior to the test claim statutes allowed for commitment of inmates
or parolees to a state hospital under the Welfare and Institutions Code, but did not require
any of the activities or procedures set forth in the test ¢laim Ieglsla‘non. Therefore, the
Commission finds that the requirements of the test claim legislatlon are new in
comparison with the preexisting scheme: :

The Commission further finds that the requirernents in the test clmm legislation were -
intended to provide an enhanced service to the pubhc by protecting the pubhc from

seVerely mentally disordered persons while ensuring a fair hcanng for the prisoner or
pa.'rolee .

Issue 3: Does the test ciaim legfslhtmn impose “costs max;dated by the state”
within the meaning of article XIII B, section 6 and Govemment Code
" section 175147 : :

For the mandated activities to impose a rembursable, state-mandated program wnder
article XIII B, section 6, two additional elements must be satisfied.. First, the activities
must impose costs mandated by the state pursuant to- Government Code section 17514,

Second, the statutory exceptions to re1mbursement listed in Government Code section. -
17556 cannot apply :

Government Code section 17514 defines *costs mandated by the state™ as any increased
cost a local agency is-required to incur as a result.of & statute that mandates a new
program or higher level of service. The test claim alleged costs of $110,000 for a district
attorney, $130,000 for a public defender, and $50,000 for sheriff’s office services fora
complete fiscal year of 2000/2001. Thus, there is evidence in the record, signed under
penalty of perjury, that there are increased costs as a result of the test claim legislation.

Government Code section 17556 lists several exc'ephons which preclude the Commission
from finding costs mandated by the state. For the reasons stated below the Commissicn
finds that ndne of the exce.p‘aons apply to deny this test claim,

" % San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal 4th
859, 878; Lucia Mar, supra, 44 Cal.3d 830, 835,

2 bid
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Government Code secticn 17556, subdivision (b), requires the Commission to deny the
test claim where the test claim statute “affirmed for the state a mandate that had been
declared existing law or regulation by action of the courts.” In People v. Gibson (1988)
204 Cal.App.3d 1425, the court found that the test claim legislation violated the equal
protection clause of the United States and California Constitutions by not requiring
current proof of dangerousness as required of other adult persons involuntarily comnutted
for mental health treatment.®® 'In response to. Gibson, Penal Code section 2966,
subdivision (c), was modified to add another condmon that must be met in order to
continue involuntary mental bealth treatment. 2 The condition is whether, by reason of
his or her severe mental disorder, the prisoner or parolee represents a substantial danger
of physical harm to others.

Although this new provision expands the scope of the Penal Code seétion 2966 hearing
by requiring proof of an additional element, i.e., current proof of dangerousness; the
Commission finds that the first test claim statute actually created the mandate for district
attorney and public defender services. This additional element cannot feasibly be
considered a separate, mandated activity, but instead is “part and parce!” to the original
mandsted hearing activities,® Therefore, Governiment Code section 17556 subdivision
(b), is inapplicable to deny the test claim.

Government Code section 17556, subdivision (c), requires the Commission to deny the
test claim where the test claim statute “imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government, unless
the statute ... mandates costs that exceed the mandate in that federal law or régulation.”

Here, the hearing can result in involuntary commitment and treatment of the prisoner or
parolee beyond the parole termination date. Although the Mentally Disordered Offender
legislation is located in the Penal Code, the Californie Appellate Court has held thaf the
statutory scheme is civil rather than penal ! The U.8. Supreme Court has.repeatedly
found that civil commitment for any purpose constitutes a significant deprivation of
liberty that requires due process protection,*? and some courts have deterfhined that the
assistance of counsel under those circumstances is required to meet federal due process
standards.”” Moreover, California courts recognize that legal services for indigent

2 Gibson, supra, 204 Cal. App 3d 1425, 1437

% Statutes 1989, chapter 228; Senate Bill 1625 (as amended April 27, 1989), Senate
Committee on Judiciary Analysm (1989-90 Regular Bession), May 2, 1989, pages 1-2.

® Cf. San Diego Unified School Dist. v. Commission on State Mandates, supra, 33
Cal.4th 859, 881-882,

*! Peaple v. Robinson (1998) 63 Cal. App. 4"1 348,352 (Robinson), People v. Superior
Court (Myers) (1996) 50 Cal. App.4"™ 826 (Adyers).

# Addington v. Texas (1979) 441 U.S. 418,

B Heryford v. Parker (10" Cir. 1968) 396 F.2d 393, where the court held that a civil
proceeding resulting in involuntary treatment commands observance of the constitutional
safeguards of due process, including the right to counsel.
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persons.at public expense are manda’ced in c1v11 proceedu:igs relating to mental health
matters where restraint of liberty is possible.*!

Thus, the question is whether pubhc defender services for indigent prisoners ot parolees
"results in costs mandated by the federal government — in the form of constitutional
* rights to counsel under the Sixth Amendment and rights to due process under the
Fourteenth Amendment. The Commission finds the public defender services do not
result in costs mandated by the federal government for the reasons stated below.

The Ca.hi'a:ma Supreme Court in San Diego Unified School Dist.’ addressed the issue of
costs mandated by the federal government in the context of school expulsion due process
hearings. There, the relevant test claim statute compelled suspension and mandated a
recommendation of cxpulsmn for certair offenses, which then triggered & mandatory
expulsion hearing. % It was not disputed that the resulting expulsion hearing was
required to-“comply with basic federal due process requirements, such as notice of
charges, & right to representation by counsel, an explanation of the evidence supporting
the charges, and an opportunity to call and cross—ehamme witnesses and to present
gvidence.” 37 -

The court stated that in the absence of the mandatory provision, a school dlstnct would
not automatxca]ly incur the due process heanng costs that are mandated under federal
law.*® Further, the mandatory expulsion provision did not implement a federa! law or
regulation, since the federal law did not at the time mandate an expulsmn
recommendetion or expulsion for the cited offenses.®® Even the provisions settmg forth
expulsion hearmg procedures did not in themselves require the school district to incur
any costs, sin¢e neither those provisions nor fcdcral law required that any such expulsion
~ recommendation be made in the first place.*® The court contluded:

, Because it is state law [the mandatory expulsmn provision], and not federal
due process law, that requires the District to take steps that in turn require it
to incur hearing costs, it follows ... that we cannot characterize any of the
heanng costs incurred by the District, triggered by the mandstory [state]
provision ..., as constituting a federal mandate (and hence being
nonreimbursable). We conclude that under the statutes existing af the time -
of the test claim in this case ..., all such hearing costs—those designed to
setisfy the minimum requiremcnts of federal due process, and those that
may exceed those requirements—are, with respect to the mendatory

* Phillips v. S;eély (1974) 43 C&I;App.Bd 104, 113; Waltz v. Zumwalt (1985) 167
Cal.App.3d 835, 838,

¥ San Diego Unified School Dist., supra, 33 Cal.4™ 859.
- % San Diego Unzﬁed’ School Dist., supra, 33 Cal.4™ 859, 879.
-3 Ibid,
38 Jd ut 880.
% Id at 881.
4 Ibid
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expulsion provision ..., state mandated costs, fully, raunbursable by the
state. (Emphasis in ongmﬂl yH

Like the test claim legislation in the San Diego Unified School Dist. case, there is-no pre-
existing federal statutory scheme requiring the states to implement civil commitment
proceedings for mentally disordered offenders. Rather, the civil proceedings set forth in
the test claim statute constitute a néw state program, and counties would not otherwise be
compelled to provide defense services to indigent persons wishing to contest involuntary
treatment or commitment if the new program had not first been created by the state. .
Therefore, Government Code section 17556, subdivision (c), is inapplicable to deny the
test claim. :

Government Code section 17556, subdivision (g), requires the-Commission to deny the
test claim if the “statute ... or an appropriation in the Budget Act or other bill provides
for offsetting savings to local agencies ... that result in no net costs to the.local agencies
..., or includes additional revenue that was specifically intended to fund the costs of the
state mandate in an amount sufficient to fund the cost of the state mandate.” Welfare and
Institutions Code section 4117 allows reimbursement to locel agencies for certain menta]
health trials or hearings involving inmates of state mental hospitals. Section 4117
specifically allows for reimbursement of costs incurred by counties for hearings
conducted as a result of district attorney-initiated petitions to continue involuntary
treatment as a continuation of parole, pursuant to Penal Code section 2972.

Neither section 4117, nor any other statutory or Budget Act provisions, provide for
reimbursement for costs incurred by counties for hearings conducted pursuant to Penal
Code section 2966. Therefore, Government Code section 17556, subdivision (e), is
inapplicable to deny the test claim.

Government Code section 17556, subdivision {(g), requires the Commission to deny the
test claim if the “statute created a new crime or infraction, eliminated & crime or
infraction, or changed the penalty for a crime or infraction, but orily for that portion of the
statute relating directly to the enforcement of the crime or infraction.” The Department
of Finance, in its comments of August 9, 2001, asserted that the test claim legislation
should not be considered a reimbursable mandate because “the costs claimed for
reimbursement are related to enforcement of a changed penalty for a crime or mﬁ'ac’uon,
as specified in Government Code section 17556 (g).”

However, as noted above, the test claim statute itself identifies the subject haarmgs as
“civil hearings,”* and California courts have reaffirmed that the Mentally Disordered
Offender legislation is civil rather than penal.*® In the Robinson case, the Second District
Court of Appeal overruled its previous determination that the Mentally Disordered
Offender law was penal in nature. Citing an esrlier case, it stated that the Mentally -
Disordered Offender scheme is “concerned with two objectives, neither of which is .

4 7d. at BB1-882.
%2 Penal Code section 2966, subdivision (b).

4 People v. Robzmon supra, 63 Cal App.4™ 348; People v. Superior Court (Myers)
(1996) 50 Cal.App.4™ 826.
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penal: protection of the public, and providing mental heath treatment for certain

~offenders who are dangerous and suffering from severe mental ilinesses. *»# Based on the
case law interpreting the Mentally Disordered Offender law, Government Code sectmn
17556, subdivision (g), is inapplicable to deny the test claim.

CONCLUSION

Based on the foregoing, the Commission finds that Penal Code section 2966 imposes a
reimbursable state-mandated program on local agencies within the meaning.of article
XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following -activities resulting from such hearings:

e digtrict attorney services to represent the people; and

» public defender services to represent indigent prisoners or parolees.

* People v. Robinson, supra, 63 Cal.App.4" 348, 352.
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DRAFT PARAMETERS AND GUIDELINES
Penal Code Section 2966

Statutes 1985, Chapter 1419’
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statutes 1989, Chapter 228.
Statutes 1994, Chapter 706

Mentally Disordered Offenders: |
Treatment as a Condition of Parole (00-TC-28, 05-TC-06)

County of San Bernardino, Claimant

I  SUMMARY OF THE MANDATE

On July 28, 2006, the Commission onState Mandates (Commission) adopted a Statement of
Decision ﬁndmg that the test claim legislation imposes a reimbursable state-mandated program
on local agencies within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 to perform the following activities resulting from Penal
Code section 2966 hearings:

o district aftorney services to represent the people and

s public defender services to represent mdlgent Prisoners or parolees
II. ELIGIBLE CLAIM;ANTS

Any city, county, and clty and county that incurs incréased costs as a result of this re:mbursable
state-mandated. program is eligible to claim reimbiirsement of those costs:

. PERIOD OF REIMBURSEMENT

‘Government Code section 17557, subdivision (c), states that a test claim shall be submitted on or
before June 30 following & given fiscal year to establish eligibility for that fiscal year. The
County of San Betnardino filed the test claim on July 5, 2001, establishing eligibility for fiscal

year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are
reimbursable on or after July 1, 2000.

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the
subsequent year may be included on the same-claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)X1XA), all claims for reimbursernent of initial fiscal year

costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions,

" The test claim was emended on March 2, 2006 to add this.statute. The amendment was

accepted based on provisions of Government Code section 17557, subdivision (c), that were in

effect on the date of the filing of the original test claim. .
Draft Parameters & Guidelines
Mentally Disordered Qffenders:

Treatmant as a Condition of Farole
00-TC-28, 05-TC-06
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If the total costs for & given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

v, RE]]V[BURSABLE ACTIVITIES

To be ehg1b]e for miandated cost relmbursement for any ﬁsca.l year, only actual costs may be
claimed. Actual costs are those costs actually incurred o implement the mandated activities.
Actual costs must be traceable and supported by source documents thaf show the validity of such -
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or neaf the same time the actual cost was incurred for the

event or activity in qusstion Source documeénts may include, but are not limited to, employee '
time records or time logs, s1gn-m sheets, mvmces and receipts.

Evidence corroborating the source documerits may include, but is not limited to, worksheets cost
allocation reports (system generated), purchase orders, contracts, agendas, and declaratmns
Declarations must.include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California thet the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.

- Evidence corroborating the source documents may include data relevant to the reimburseble
activities otherwise in compliance with lockl, state, and federal govetnnient requirements,
However, corroborating documents cannot be substituted for source documents,

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable

activities identified below. Increased cost is limited to the cost of an actmty that the clmmant is
required to incur as a result of the mandate.

For each eligible claimant, the following actmues resulting from Penal Code séction 2966
hearings are reimbursable: .

» District attorney services to represent the people.

 Public defender services to represent indigent prisoners or parolees.
V.  CLAIM PREPARATION AND SUBMISSION
Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must

be supported by source documentation as described in Sectmn Iv. Addmona]ly, each
reimbursement claim mvust be filed in a ttmely manner. .

A, Du'ect Cost Re_portmg

Direct costs are those costs incurred specifically for the re:mbmsa.ble actmties The following
du-ect costs are ehglblc for rel.mbursement.

_ 1. Selaries and Benefits

Report each employee imiplementing the raunbursable actmt\es by naine, job
clessification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours °

devoted to each reimbursable activity performed.

Drgft Parameiers & Guidelines

= . Mentaily Disordered Offenders:

) Treaiment as a Condition of Parcle
. 00-TC-28, 05-TC-06
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‘2. Materials and Supplies

Report the cost of materials and siypplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, arid sllowances received by the claimant. Supplies -
that are withdrawn from mventory shall be-charged on an appropnate and reco gmzed
method of costing, consistently apphed

3. Confracted Services

Report the name of the contractor and services performed to m:plement the reimbursable
activities. If the contractor bills for ime and materials, report the number of hours spent
on the.activities and al] costs charged, If the contract is a fixed price, report the services
that were’ perfomed ‘during the period covered by the reimbursement claim. If the
‘contract services are also used for purpdses other thar the reimbursable activities, only
the pro-rata portion of the services used to unplement the reimbursable activities can be
claimed. Submit contract consultant and attorney mvmces with the claim and a
-' descnpton of the' contract scope of servwes

4. Fixed Assets and Eqmpmant

Report the purchase price paid for ﬁxed assets and eqmpment (mcludmg computers)
THEeCEssary to melement the reimbursable activities. The purchase price includes taxes,
. delivery costs, and installation costs. If the fixed asset or equipment is #lso used for
purposes other than the rexmbursable activities; only the pro-rata portion of the purchase
price used to mplement the reimbursable actlvmes can be clmmed

5. Travel

"Report the name of the employee trave]mg for the purpose of the reimburaable activities.

- Include the date of travel, destination point, the spécific reimbursable activity requiring
travel, and related havel expenses reimbursed to.the employee in compliance with the
rules of the Jocal Junsdmtzon Report emiployes travel time according to the rules of cost
elament Al Salaries and Benefits, for each apphcable relmbursable actmty

B Ind1rect Cost Rates -

.Indirect costs are costs that are incutred for a common or Jomt purpose, beneﬁung more than one'
program, and are not chrecﬂy assignable to a parucular department or program | w1thout efforts =~
disproportionate to the result achieved, Indirect costs may include both.(1) overhead costs of the’ .
unit performing the mandate; and (2) the costs of the central government services distributed to
‘the other departments based on a systematic. and rational basis through-a cost allocation plan.

Compensation for indirect costs is eligible for relmbursemcnt utilizing the procedure provided in-
the Office of Management.and Budget (OMB)-Circular A-87 Claimants have the option of-
using 10% of direct labor, excluding fringe beriefits, or prepanng an Ind:.rect Cost Rate Proposal
(ICRP) if the indirect cost rate ¢laimed ex:':é’é:ds 10%.

If the claimatit chooses to prepare an ICRP, both the dxrec.t costs (as defined and described in
OMB Circular A-87 Attachments A snd B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87

Drafi Parameters & Guidalines
Mentally Disordered Offenders:
Treatment ar @ Candltion of Parole
00-TC-28, 05-TC-06
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Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which mdu'ect costs are properly allocable,

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting. items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which fesults in an eqmtable dlsmbutmn. :

In calculaung an ICRP, the cla.m:ant shall have the chmces of.one of the followmg
methodologles

- 1. The ellocation of ellowable indirect costs (as defined and described in OMB Circular
A-87 Atfachments A and B) shall be accomplished by (1) classxfymg a department’s
total costs for the base penod as either direct or indirect, and (2) dividing the total
allowsble’ mdxrﬁct costs’ (net of applicable credits) by an equitable distribution base,
The restlt of this process is an indirect cost tate which is used to distribute indirect
costs to mandates. The raté should be expressed as a percentage which the total :
emount allowable indirect costs bears to the base selected; or-

2. The ellocation of allowable indirect costs (as defined and desciibed in OMB Circular
A-B7 Attachments A and B) shall-be accomplished by (1)separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s'total costs for the base period as gither direct or mduect, and (2) dividing
the total allowable inditect costs (net of apphcable credits) by an equitable

+ distribution base.- The.result of this process is an indirect cost-rate that is used to
distribute indirect costs to mandates. The rate should be: expressed s a percentage
which the total amount allowable ‘indirect costs bears to the basé selested. - -

YL RECOR.D RETENTION -

Pursuant to Government Code.section 17558.5, subdivisior (a), 2 relmbursement claim fur actual
costs filed by:a local egency or school district pursuant to this chapter2 is subject to the initiation
of an eudit by the Controller no later than three years after the date that the actua] Teimbursement
claim is filed or last amended; whichever is later. However, if no funds ere appropnated 0rno -
. payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial paymént
" of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable actwmes, as described

in Section IV, must be retained diiring the penod subject to audit: If an audit has been initiated . .

by the Controller duririg the period subject to audit, the retcntmn Period is extended until the
ultimate resoluhon of eny-audit findings. _ :

VIL DFFSETTING SAVINGS AND REDIBURSENIENTS

Any offsetting savmgs 'the c.lmmant expenences in the same program &s a result of thé same
statutes or executive orders found to contain the mandate shell be deducted from the costs

claimed. In addition, reimburéement for this mandate from any source, including:but not limited

‘1o, service fees collected, federal funds and other state funds shall be jdentified and deducted
from this claim, -

2 Thig refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
'Thls refers T_"ﬂe % division &, p ’ P Drgfi Farameters & Cuidelines

' ' Mentally Disordarad Offenders:

_Treatment as a Condltlon of Parole
D0-TC-28, 05-TC-06
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VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adoptcd parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be .
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming -
instructions shall constitute a notice of the right of the local agencies and school districts to file
re1mbursement clairs, based upon parameters and gmdehnes adopted by the Comrmssmn

IX. REMEDIES BEFORE THE COMMISSION

Upen request of a local agency or school dleIlct, the Commission shall review the clmmmg
instructions issued by the State Controller or eny other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, Ifthe
Commission determines that the claiming instructions do not conform te the parameters and

- guidelines, the Commission shall direct the Controlier to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and gmde]mes
&g directed by the Commission,

'In addition, requests may be made to amend parameters and guidelines pursuant- to Govemment
Code section 17557, subd:vxslon (d), and California Code of Regulations, title 2, section 1183, 2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES
The S_tatement of Decision is.legally binding on all partles and provides the lega.l end factnal

‘basis for the parameters and guidelines. The support for the legal and factual findings is found in

the administrative record for the fest claim. The administrative record, including the Statement
of Decision, is on file with the Commission. _ _

A

Drqft Parameaisrs & Guidelines
Meantally Disordered Offenders:
Treatment ax o Condition gf Parole
06-TC-28, O5-TC-05
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Original ‘List Date: 7/10/2001 Maliing Information: Notice of edopted SOD’
Last Updated: 7/16/20086 :

List Print Date: . 08/07/2008 ' Malling List
Claim Number, 00-TC-28 ) ,
Issue: " Mentally Disordered Offenders: Treatment as e Condition of Parole

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling list is continuously updated as raguests are received to Include or remowe any pErty or parson
on the malling list. ;. A current malling list is provided with commission comespondenca, and 2 copy of the currant ‘malling
list Is avallable upcm request at eny time. Except as provided otherwise by commissaion rule, when a party or interested-
pearty flies any written material with the commisslon concerning a claim; it shall, simultanaously sene e copy of the written -

material on the parties and interested partles to the claim identified on the malling llst provldad by the commission. (Cal
Code Regs., fit. 2, § 1181.2.) . . /

“Mr. Mark Sigrman

Riverside County Sheriffs’ Ofﬁce
4085 Lemon Sirest |

P O Box 512

Rherside, CA 82502

Tetf: (851) 9552700

—

Fax;  (951) 855-2720

Mr. Dawd Wallhouse ‘ ,

‘David Wellhouse & ASBDCiE‘téS, _lnc:.' : Tel: (916) 3668-0244
8175 Kisfer.Blvd, Sulte 121 o P

- Sactamento, CA 85826 Fax: (P16) 368-5723

Office of the County Gounsel
County of SanLuls Obispo -
County Govamimant Centar, Room 386

Tel:  -(B0S) 781-5400
San Luis Obispo, CA 83408 S Fax:  (805) 7814221

Ms. Susan Geanacou

Dapartment of Finance (A-15)
- 915 L Straet, Sults 1180

Sacramento, CA 95814

Tel.  (918) 445-3274

Fax: (918) 324-488B

- Mr. Stewe Kell
Caltiornia’ State Association of Counties

1100 K Strest, Suite 101
Sacramento, CA B5814-3841 Fax: - (216) 441-5607

Tel  (918) 327-7523 .

WM&, Menanne O'Malley
Legislative Analyst's Office (B-29)
p25 L Street, Suite 1000 : :

Sacramento, CA 86814 . “Fax:  (218) 324-4281

Tel: {816) 318-8315
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_Mr. Jim Jaggers

(916) 848-8407

y Tel: .
P.O. Box 1883 .
Carmichas!, CA 25609 Fax:  (918) B4B-B4D7
Ms. Beth Hunter :
Centration, Inc, Tel:  (BBB) 481-2621
8570 Utica Avenus, Sulte 100
Rancho Cucamenga, CA 91730 Fax: (B86)481-2682
Ms. Catherine Van Aken
Attormey General's Office Tal:  (0918) 324-5470
1300 | Streat, 17th Floor . B
P.0Q. Box 844255 Fex: (916) 323-2137

- Bacramento, CA B5814

Page: 3
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“Mr. J. Bradiey Burgess N

Pubiic Resource Managament Group

(916) 677-4233

Newport Beech, CA 92658-1768

o
X
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1380 Leiad Hii Boulevard, Sulte #1086 el

Rogeville, CA 85661 ' ’ Fax: (918) 8772283
Ms. Bonnle 1er Kaurst ~ Claimant

County of San Bsmardino Tal: . (909) 386-B850 -
Office of the Auditor/Controller-Recorder :

222 West Hospitality Lane Fax: (B09) 386-8830
San Bemardino, CA 92415-0018

Mr. Stephen Saucedo

Department of Mental Health (A-31) Tal: - (916) 854-2316
1600 Bth Street, Reom 153 : Co
Sacramantn, CA 85812 Fax: .

- Mr. Jim Spano

State Controller's Office (B-08B) Tek (916) 393.5848
Division of Audits :

300 Capltol Msll, Sulte 518 - Fax: (B16) 327-0B32
Secramento, CA 85814

Ms. Ginny Brummels

State Controlier's Office (B-08) Tel:  {816) 324-0256
Division of Accounting & Reporting ; :
3301 C Strest, Suite 500 Fex: (916) 323-8527 .
Sacramento, CA 'D5816
Ms. Cane Castaned )
Dap-artm‘ent of Finance (A-15) Tal: (91B) 445-3274
915 L Street, 12th Floor

Sacramento, CA 95814 Fax: (916) 323-9584
T, Allan Burdick.

MAXIMUS Tel  (916) 485-8102
4320 Aubum Bhwt,, Suite 2000

Sacramente, CA 95841 Fax:  (918) 485-0111
Mr. Leonard Kaye, Esq. ) .
County of Los Angeles Tel  (213) 974-8584
Auditor-Controllers Office '
500 W. Tempia Street, Room 803 Fax: (213)617-8106
Los Angeles, CA 80012 . T

wir. Glen Everroad

Clty of Nawport Beach Tel  (P49) 644-3127
3300 Nawport Biwd.

P. O. Box 1768 Fax:  (948) 644-3330




AUDITOR/CONTROLLER-RECORDER
COUNTY CLERK , -\ EXHIBITB.
. . 'l ot - ' '

- R/CONTROLLER » 222 West Hospitality Lane, Fourth Fioor S LARRY WALKER

ardino, CA 92415-0018 » (909) 387-8322 « Fax (809) 386-8830 ¢ Aummr/goounr:tr;!lc;:ﬁ(acorder
RECORDER » COUNTY CLERK « 222 Wast Hosptality Lane, First Floor : :
San Bemardino, CA B2415-0022 = {908) 387-B308 « Fax (309) 386-8940 ELIZABETH A. STARBUCK

Asslatant Audltor/Controller-Recordsr
Assgistant County Clark

August 22, 2006

Ms. Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

And Interested Parties (See Enclosed Mailing List)

RE: Draft Parameters and Guidelines
Mentally Disordered Offenders: Treatment as a Condition of Parole (00-TC-28,
05-TC-06) _ ’
. Penal Code section 2966
. County of San Bernardino, Claimant
Statutes 1985, chapter 1419; Statutes 1986, chapter 858; Statutes 1987, chapter 687;
Statutes 1988, chapter 658; Statutes 1989, chapter 228, Statutes 1994, chapter 706

Dear Ms. Higashi:

“The County of San Bernardino (County) has reviewed the draft parameters and guidelines for the
above named claim as proposed by the Commission staff. Pursuant to California Code of
Regulations, title 2, section 1183.12, subdivisions (b) and (c), we are submitting modifications as
notated (italicized) in the attached copy.

On July 28, 2006, the Commission on State Mandates (Commission) found the Test Claim to be
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 to perform the following activities
resulting from Penal Code section 2966 hearings: '

» District attorney services to represent the people; and
» Public defender services to represent indigent prisoners or parclees.

Representatives of the County Public Defender’s Office and the District Attorney’s Office have

provided a detailed listing of “Reimbursable Activity” components. These comnponents serve to
. break down the above listed mandated activities into measurable pieces and represent reasonable

methods of complying with Penal Code section 2966 hearings. We would note that as part of the

proceedings, the Sheriff’s Department services are required for transportation, care and custody
of the petitioner.

128




Ms. Paula Higashi
Executive Director
Commission cn State Mandates

August 22, 2006
Page 2

We would also note that MDO commitment frials pursuant to Penal Code §2966, address the
diagnosis of a mental disorder, its remission status, and an assessment of risk stermming from the
diagnosed mental disorder. These are precisely the issues addressed in MDO commitment trials
pursuant to Penal Code §2970 and 2672, for which the above referenced ‘activities® have been
found to be reimbursable. MDO adjudications, whether pursuant to 2966 or 2870/2972, are by

definition, expert driven. Representation without appropriate investigation and the assistance of
expert witnesses would constitute ineffective assistance of counsel.

As a representative for the claimant, I would request that the Commission staff incorporate the
modifications as presented into the Parameters and Guidelines for this reimbursable state-
mandated program.

DECLARATION of CLATMANT:

The foregoing facts are lcuowﬁ to me personally and if so required, I could and would testify to
the statements made herein. I declare under pepalty of perjury under the laws of the State of

California that the statements made in this document are true and complete to the best of my
personal knowledge and as to all matters, I believe them to be true.

Bonnie Ter Keunrst
Manager, Reimbursable Projects

BT:wds

Enclosures
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" Draft Parameters and Guidelines
Mentally Dlsnrdered Offenders: Treatment as a Condition of Parole

.

DRAFT PARAMETERS AND GUIDELINES
Penal Code Section 2968

Statutes of 1985, Chapter 1419
Statutes of 1886, Chapter 858
Statutes.of 1987, Chapter 687
Statutes of 1988, Chapter 658
Statutes of 1989, Chapter 228
Statutes of 1894, Chapter 706

Mentally Dfsordered Offenders:

Treatment as a Condition of Parcle (00-TC-28, DS-TC 06)
County of San Bermnardino, Claimarit

SUMMARY OF THE MANDATE

" Penal Code sect:on 2966 sefs forth procedures for crw! court hearings that are initiated by a

prisoner or parolee who wishes to colitest a finding, méde- at the fime of parole that he or
she meets the mentally disorderad offentler criteria, as defined in Penial Code section 2962.
Once the patition for civil hearing is filed, the superior court shall conduct such a hearing;

the district attorney is required fo represent the people; and the public defender is required
fo represent the petrt.'oner if he or she-is indigent.

On July 28 2006 the: Commlssmn on.State Mandates (Commnssnon) adopted a Statement
of Decision finding that the test claim Ieglslatlon imposes a reimbursable state-mandated
program on local agencies- wnthln the meaning of article XlIl B, section 6 of the California
Constitution and Government Code section 17514 to perform the following activities
resultmg from Penal Code section 2966 heanngs

. Dlstrlct attorney servnces to represent the people; and

. Publ;c defender ser\nces to represent indigent prlsoners or perolees

ELIGIBLE CLAIMANTS |

Any city, county, arnd city-and county that incur increased costs as a result of this -
reimbursable state-mandated program is ellglble to claim’ rexmbursement of those costs.

'PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (c), states that a test &laim skiall be submitted
on or before June 30 foliowing a given fiscal year to estabiish eligibility for that fiscal year.
The County of San Bemardlno f' led the test claim on July 5, 2001 estabilshlng eligibility for

! The test cldim was amended on March 2:2006 to add this statute. The amendment was accepted based on provisions of
Government Code sectmn 17557 snbdmsmn (c), that were in_sffect on the date of the filing of the original test clnun
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Draft Parametars and Guidelines
Mentally Disordered Offenders: Treatment as a Condition of Parole

fiscal year 2000-2“601. Therefore, costs incurred pursuant to Penal Code section 2966
hearings are reimbursable on or after July 1, 2000.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to
Government Code section 17561, subdivision (d)(1)(A) all claims for reimbursement of

initial fiscal year costs shall be- submrﬁed to the State Controller wrthln 120 days of the
issuance date for the claiming mstructrons

If the total costs for a given year do not exceed $1,000, no reimbursement shall be ailowed,
except as otherwise allowed by Government Code section 17564,

IV. REIMBURSABLE ACTIVITES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated
activities. Actual costs must.be traceable and supporied by source documents that show
the vahdrty of such costs, when they were incurred, and their relationship to the
reimbursable activities. A-source document is a document created at or near the same

_ time the actual cost was incurred for the event or actrvrty in gquestion. Source documents

-may include;:but are not limited to, employee time records or t|me logs, srgn-ln sheets,
invoices, and raceipts. i .

Evidence corroborating the source documents may include, but is not limited to,
workshéets, cost'allocation reports (systern generated) purchase orders, contracts,
agendas; training packets, and declarations. Declarations must include a certffication or
declaration statlng, “ certify (or declare) urider penetty of perjury under the laws-of the
State’ of Califortiia that the forégoing is true and corfect,” and must further corfiply with the
requirements of Code of Civil Procedure ectiori 2015.5. Evidente corroborating the
source documents may include data relevant to the reimbursable activities otherwise in
compliance with local, state, and federal government requirements. However,
corroborating documents oennot be substrtuted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for
reimbursable activities identified below. Increased cost is limited to the cost of an activity
that the claimant is required to incur as a result of the mandate,

For each eligible claimant; the following activities performed by.local agency staff to
rapresent the people and-indigent prisoners/parolees pursuant to resutting-frem Penal
Code sectlon 2966 heanngs are reimbursable:

A One-Tme Actrvrtres

1, Developmg pohores and procedures to rmp!emenf PenaI Code saction 2066.

2 Developmg or. procuring computer software to track PC 2966 petrtroner status.

- %
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. ' 3. Initial training of staff on the mandated PC 2966 activities.
B. Continuing Activities

1. Review relevant documentation, which includes: the petition appeahng the Board
of Prison Terms (BPT) decision; the decision of the BPT commissioner and the
recording of the BPT hearing with supporting documentation; pertinent prison,
parole and medical records; Conditional Release Program records; police and
probation reports; criminal histories; the evaluations by CDC, DMH, and BPT
svaluafors; and records of prior MDO proceedmgs This actfwty includes the
following:

a) Attomney, secretan‘a!, and paraiegal, services;
b) Copying charges; and .. .
¢) Long distance telsphone charges.

2. Prepare and file motions with the ‘Superior Court Th:s activity includes the
following:
a) Attomey, secretarial, pamlegaf and investigator ssrwces
b) Coépying charges; and
c) Long distance telsphone charges.

: 3. Prepare and represent the State and the indigent pnsoner or paroles in a civil
' hearings on the pefition regarding the appea! of the petifioners MDO status
0 : under Penal Cods section 2962. This activity includes the following:
a) Aftomey, secretarial, paralegal, and investigator services;
b) Copying charges; and
¢) Long distance telsphons charges.

4. Refain nacessary experts; mvest:gators and pmfess;ona!s fo prepare for and
testify at any civil trial, and any subsequent petition héarings.

5. Travel fo and from state hospitals, prisons and county fails where detailed
medical records and case files are maintained. This activily includes: Atfomey,
secretarial, paralegal, and investigator services.

6.- Travel to and from state hospftals prisons and county jatfs by the defense
counsel in order to meet with the prisoner client. This activity includes: Atforney,
secretana! paralegal, and mvestlgator services.

7. Travel to and from courﬁ This activity inciudes: Attomey, secretarial, paralegal,
and investigator services.

8. Prowde b'anspodatmn care, and cusfody of each PC 2966 pem‘foner befors,
during, and.after the civil heanngs by the County’s Shenﬁ Dapartment.

. 9. Prepare and represent the State and the indigent pnsonar or paroles in a bench
or jury trial to decide whether or not the petitioner. mests the criteria to be

SASBIO\SBIO Parmeters end Guidelines\MDO Parcls Treatmenf\ACR Dret Pe&Gado 3
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committed under the MDO Act (Penal Code §§ 2962, 2966). This activity .
includes the following:

a) Aftomey, secretarial, panalega! and mvesttgator services;
b) Copying charges; and

¢) Long distance telephone charges.

10. Attendance an'd participation in confinuing training necessary fo retain
professional competence in MDO cases, civil trial skills, and associated mental
health issues.

V. CLAIN PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity
identified in Section |V, Reimbursable Activities, of this document. Each claimed

reimbursable cost must be supported by source documentation as described in Section 1V.
Additionally, each reimbursement claim must be filed i in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The
followmg direct costs are eligible for reimbursement: _ .

1. Salaries and Benefits

Report each empioyee implementing the reimbursablé activities by name, job
classification, and productive hourly rate (total wages and related benefits divided
by productlve hours). Describe the specific reimbursable activities performed
and the hours devoted to each reimbursable activity performed.

2, Ma,.téﬁa'ls and Subpiies

Report the cost of materials and supplies that have beef consumed or expended
for the. Ppurpose of the reimbursable activities. Purchases shall be claimed at the
actual’ ‘price after deductmg discounts, rebates, and allowances received by the
claimant. Supphes that are withdrawn frém inventory shall- be charged on an
appropnate and recogmzed method of casting, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. 'If the contractar bilts for timé and materials, report the
nurnber of hours spént on the dctivities and gl costs charged. If the contractis a
fixed price, report the services that were performed during the period covered by .
the reimbursement claim. If the'contract services are also uséd for purposes

other than the teimbursable activities, only the pro-rata. portion of the services

used to implement the reimbursable activities can be claimed. Submit contract
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B.

consultant and attorney invoices with the claim and a description of the contract
scope of services.

4. Fixed Assets and Eguipment

Report the purchase price paid for fixed assets and equipment (including
computers) necessary to implement the reimbursable activities. The purchase
price includes taxes, delivery costs, and installation costs. If the fixed asset or
equipment is also used for purposes other than the reimbursable activities, only
the pro-rata portion of the purchase price used to implement the reimbursable
activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursabie
activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related trave! expenses reimbursed to the employee
in compliance with the rules of the local jurisdiction. Report employee travel time

“according to the rules of cost element A.1, Salaries and Benefits, for each

applicable reimbursable activity.
6. Training

Report the cost of fraining an employee to perform the reimbursable acfivities, as
specified in Section IV. of this document. Report the name and job classification
of each employes preparing for, attending, and/or conducting training necessary
tfo implement the reimbursable activities. Provide the litle, subject, and purpose
(related fo the mandate of the training session), dafe atfended, and location. If
the training encompasses subjects broader than the reimbursable acfiviies, only
the pro-rata portion can be claimed. Report employee training time for each
applicable reimbursable activity according to the ruies of cost element A.1,
Salaries and Benefits, and A.2, Materials and Supplies as stafed in this section.
Report the cost of consultants who conduct the trammg accordmg fo the rules of
cost slement A.3, Contracted Services.

Indirect Cost Rates

Indirect costs are costs that are.incurred for a common or joint purpose, benefiting more
than one program, and are not-directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both
(1) overhead costs of the unlt performing the mandate; and (2) the costs of the central
government services distributed to the other depariments based on a systematic and
rational bas:s through a cost allocation plan.

Compensatlon for indirect costs is ehglble jor reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87. . Claimants
have the option of using 10% of direct labor, excluding fringe benefits, or preparing an
indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.
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If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall
exclude capital expenditures and unaliowable costs (as defined and described in OMB
Circular A-87 Aftachments A and B). However, unallowable costs must be included in
the direct costs if they represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct
salaries and wages, or (3) another base which resulis in an equitable distribution.

In.calculafing an ICRP, the Claimant shall have the choice of one of the following
methodologies: ' ~ : - . :

1. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
classifying a depariment's iotal costs for the base period as either direct or
indirect, and (2) dividing the tota! allowable-indirect costs (net of applicable
credits) by an equitable distribution base. The result of this process is an
indirect cost rate, which is used to distribute indirect costs to mandates.
The rate should be expressed as a percentage, which the total amount
aliowable indirect costs bear to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachmenits A and B) shall be accompliished by (1)
separating a department into groups, such as divisions or sections, and
then classifying the division's or section's total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs
(net of applicabie credits) by an equitable distribution base. The result of
this process is an indiréct cost rate that is used to distribute indirect costs
to mandates. The rate shouid be expressed as a percentage which the
total amount allowable indirect costs bear to the base selected.

VI. RECORD RETENTION

Pursuant o Government Code section 17558.5, subdivision (&), a reimbursement claim for
actual costs filed by a local agency or school district pursuant to this chapter® is subiect to
the initiation of an audit by the Contraller no later than three years after the date that the
actisgl reimblrsement claim is filed or last aménded, whichever is later. '

However, if no funds are approprigted orno payment is made to a claimant for the program
for the fiscal year for whiich the ¢laim is filed, the fime for the Controller o initiate an audit
shall commence to run from the date- of initial payment of the claim. “in any case, an audit
shall be completed no later than two years after the date that the audit is commenced. All
documents used to support the reimbursable activities, as described in Section IV, must be
retained during the period subject to audit. If an audit has been initiated by the Controller

2 my.is refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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Draft Parameters and Guidelines
Mentally Disorderad Offenders: Traaﬂnent asa Cundltlon of Parole

. o Jdunng the penod subject to audat the reten'non penod is extended un’ul the ultlmate _
resolution of any audit findings.

VIl. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the
costs claimed. ln addition, reimbursement for this mandate from any source, including but

not limited to, service fess collected, federal funds and other state funds, shall be identified
and deducted from this claim.

VIIl. . STATE CONTROLLER'S CLAIMING INSTRUCTIONS

Pursuant o Government Code section 17558, subdivision (b), the Controlier shall issue
claiming instructions for each mandate that requires state reimbursement not later than 60
days after recelvmg the adopted parameters and guidelines from the Commission, to assist
local agencies and school districts in claiming costs to be reimbursed. The claiming
instructions shall be derived from the test clalm declszon and the parameters and guidelines
adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
. instructions shall constitute a notjice of the nght of the local agencies and school districts to

file reimbursement claims,. based upon parameters and guidelines adopted by the
Commission. _ :

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agernicy or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other. authorized state agency for
reimbursement of mandated costs pursuant fo Government Code section 17571. If the
Commission determines that the claiming-instructions do not conform to the parameters
and guidelines adopted by the Commission, the Commission shall direct the Controlier to
modify the claiming instructions and the Controller shal]l modrfy the claiming instructions to
conform to the parameters and guldelmes as dlrected by the: Commission.

In addition, requests may be made to amend parameters and guideiines pursuant to

Government Code section 17557, subdzwsnon (a), and Calrfom:a Code of Regulations, titie
2, section 1183.2, :

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decisicn is legally binding on all parties and provides the legal and

0 factual basis for the parameters and guidelines. The support for the legal and factual
findings is found in the administrative record for the test claim. The administrative record,
including the Statement of Decision, is &n file with the Commission.

$:\SBYO\SBOD Parametzrs and Guidelines\WDO Prole TreatmentACE Draft PagGs.doo 7
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AUDITOR/CONTROLLER-RECORDER
COUNTY CLERK

AUDITUH/(:DNTHOLLEH 222 Vit Hosplta!hy Lane, Fourth Floor LARRY WALKER .
San Bamardino, CA 92415-0018 » (808) 387-8322 » Fax (309) 386-8830 Auditor/Controllar-Recorder
AECORDER » COUNTY CLERK » 222 Wast Hospitality Lane, First Floor County Clerk
San Bemarding, CA 92415-0022 » (30B) 367-8306 » Fax (308) 386-8940 ELIZABETH A. STARBUCK
Assistant Auditor/Controlisr-Recarder
Assistant County Clark

GOUNTY OF SAN BERNARDINO

PROOF OF SERVICE

1, the undersigned, declare as follows:

| am employed by the County of San Bemardino,
State' of Califomnia. My business address is 222 W.
Hospltality Lane, San Bemardine, CA 92415, | am 18
years of age or older.

On August 22, 2006, | faxed and malled the letier
dated August 22, 2008 to the Commission on State
Mandates in response fo the Draft Parameters and
Guidelines  Mentally Disordered  Offenders:
Treatment as a Condition of Parole (00-TC-28, 05-
TC-08), Penal Code section 2886, County of San
-Bemardino Claimant, Statuies 1885, chapter 1418;
Statutes 1986, chapter 858; Stetutes 1987, chapter
B87; Statutes 1988, chapter 658; Statutes 19889,
chapter 228, Statutes 1994, chapter 708 and {axed’
and/or mailed It also to the othar parties llsted on thls
malling list

| declare under panalty of perjury under the laws of
the State of Califomia that the feregoing is frue and
correct, and that this “declaration was exacuted. on
August 22, 2006 an Bemardino, Califomia.
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- .Jrlglnal Lt Date:  7/10/2001

TO ALL PARTIES AND INTERESTED PARTIES:

Eech commizslon mallng list Is continuously updatad & requests are receivad to Include or remove-any party or.person
on the malling Ist. A current melling liet |8 provided with commizslon cnrreapcndence and & copy of the aurrent malling
fiet Is avalizble upen request et any fime, Except as provided otherwise by commission rule, when & barly ot Interestad
pary filee afy written material with the commilesion concaming & clalm, It shall slmu!tanaoualy 86rve & copy of the written
matartal on the pertiss and Intarested parties to the clelm ldantifled on ma meliing (st provided by tha commiasion, (Ca

Code Rege., it 2, § 1181, 2.)

Mallng Information: Other

* Last Updsted: 6/18/2006 .
ListPrintDete:  ~  05/28/2008 Malimg-Lis‘t
Clatm Number; 00-TC-28
jssuB: ' - Mentaly Disordered Oﬁanders Tréatmant 88 B Cundtﬂun of Parols

WMr. Mark Sigman
Rivareida County Sherlffs Dfﬂca

Tet  (BB1) B66-2700
4086 Lemen Bireet
P O Box 612 Fax  (B51).B55-2720 .
Rivarside, CA . 82502 , S
Mr.- David Wellhousa N 2N
. David Weallhouse & Assoctatas, Ina. Teb  (918) 358-0244 oy .
, 09175 Kisfer Bive, Sults 121 | . :
Sacramsnto, CA 85828 Fax (014} 3B-5723
Office of the Gounty Counsal
County of San Luls Oblepo Tal  (BOE) 781-6400
County Goveaminent Centar, Room 388 - '
Ban Luls Dbispn CA 83408 R Fax  (BOB) 7B1-4221
Me. Susan Gaanacqu
Deperiment of Financs (A~18) Tel  (B18) A45-3274
815 L Streat, Suliz 1180 T
. Sacramanto CA 85814 Fex  (B18) 324-4BB8
Wr. Bove Kell . _ .
California Stats Aesooiation of Counties” Tat (018) 327-7523 T ’
1400 K Stredt, Bulte 104 B "
Sacramentp, CA DBEB14-3B41 Fax  (918) 441-5507
Msi Ma:lgnne 8 OMElaY.. _ T
Laglsla’dva Analysis Offi oa (B-28) Tel: (818) 316-8316
825 L Btreet, Sulte 1000 ' S
-~ Sacramento, CA B5B14 Fax (B18) 324-4281

Page: 1
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L

(

. 4. ﬁra',diayﬁau_rgpssﬂ L )
Publlc Resource Managamant Group

. {B1B) 877-4238°

© Tel: :
1380 Laad Hil Boulsvard; Sulis #1086 '
Roseviila, CA BEBBY Fax  (918) B77-2283
Ms. Jesse MeGuinn . L
Depariment of FIDEI’]GE (A—15) Tel B18) 446-80713
816 L Sirest, 8th Floor o 18) _
Secramento, CA BEB14 Fex  (918) 327-0225
Ms. Bonnle Ter Keurat —Chmmant
County of San Batmardino . BRED
A . Tek B0o) 386-BBSO
Office of the Audlior/Controlier-Racordar (B09) :
222 West Hospltally Lene - Fex = (P03) 386-8B30
Sen Berriardino, CA 82415-0018 A )3
. Staphen Saucado _
- Department of Mental Health (A-31) Tel  (818) A84-2318
1800 bth Btrest, Room 163
Sacramente, CA BGB14 Fex
“Wis, Glnny Brummeks
Stats Gonfroller's Office (B-08) . Tel  (518) 304.0758
DMslon of Accourtting & Reporting ' .
3301 C Sirest, Sults 500 Fax  (P18) 323-8527
Becramanto, CA 25818
Mr, Allan Bu_rdlck .
WMAXIMUS : Tel  (918) 485-8102
4320 Auburn Bivid., Suits 2000
Secramento, CA BEB31 Fax  (B18) 4B5-0111
Mr, Leonard Kaye, Esr. ) o j
Gounty of Los Angeles Tel  (213) 974-B564
Autitsr-Controlisr'e Office : '
£00 W, Temple Strest, Room 803 Fax  (213) 817-B108
Los Anpsles, CA 80012 - . ) '
Mr. Glan Everroad
CHy of Newpart Beach - Tak - (B4B) B44-3127 - A1
3300 Newport Bivd. ‘ : , .
P. 0. Box 1768 . Fax  (D40) B44-3338
Naewport Beach, CA B265B-1768 .
Mr. Jim Jeggars _
Tel  (B18)B4B-B40T
P.0. Box 1983 - -
Cermichasl, CA 85808 Fax  (918) 848-8407

Paga: 2
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(e ' e

.~ Te. Bat Firter . , _

Centration; inc, o Tal  (BBB) 4B1-2621
8570 Ufica Avenus, Sulis 100 : .
Renche Cucamenga, CA B1{730 Fax  (B86) 481-2682
Ms, Cetherine Van Aken . . : . C e
Aftornay General's Offios , Tel  (B16) 324-5470
1300 ! Streat, 17th Fioor . ]

© P.O. Box 844255 oo _ Fex (B16)323-2137

Sacramento, CA 86814

“Kiek Mandella B IR IErerory
Stk Haunle. |
Saoramends

FERICE B SR PR
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Aug Z2 068 03:44p San Bernardino 2083s71082 . p.l14

l" ".;
{ —

! Ms. Bath Funtar . -
Cenfration, Ina, .o ' Tel  (BE66) 4B1-2821
8570 Utlsa Avenue, Sultz 100 : .
Rancho Cucamonga, CA 91730 Fax  (B6G) 481-2882

T Ma. Datharlna-vEn Akan _

Aftorney @eneral's Officd B , _ Tal  (B16) 324-5470
1300 | Strest, 17th Floor . ' ,
P.O. Box B44255 C SR Fae  (818) 323-2187

Sasramento, CA 86814

Stad Farnle
Soafo.ments

Page: 3 . . .
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DEPARTMENT OF ARNDLD ECHWARZENEGGER, BOVERNOR
0“"-"‘““"". F I N A N B P15 L BTRAEET W SADRAMENTD CA K SBE14-B706 B www.0OF.DaA. 0O
October 27, 2008 _ AL

M. Pauia Higash | | REGEWED’

Exacutive Director

Commission on State Mandates | - | NOV 0-2 iy
980 Ninth Street, Sulte 300 '

COMMISSION ON
Sacramento CA 95814 | STATE MAND ATES

e — - =1 A PRI @ —

Dear Ms. H@gasht:l B

As requested in your Ietter of September 5, 2006, the Department of Finance has reviewed the
proposed parameters and guidelines submitted by the County of San Bernerdino, {Claimant),
regarding Claims Nes. CSM 00-TC-28 and 05-TC-08 "Mentally Disordered Offenders:
Treatment as.a Condltion of Parole.” Finance concurs with portlons of the proposed parameters
and guidelines but recommends changes as detalled beiow,

Limlt the Followmg One-Time Activity

“Developing policies and procedures to implement Panaf Code section 2966."

o The district attorney and public defender have existing policies and procedures relative to
Involuntary committal of & potential parolee to a mantal hosp'tal. Penal Cods section 2872
states: “The people shall be represented by ths district attorney. If the persen s Indigent the
county public defsnder shall be appointed.” The procedures for these activities currently exist
and ars reimbursed through the “Mentally Disordered Offenders; Extended Criminal
Proceedings: 8B-TC-08." This activity shouid be limited to the new procedurs for civil court
filings by the public defender on behalf of the pstitioning parolee.

Dalata the Foi[owing One-Timae Activities .

“Developing or procuring computer software to track Penal Code saction 2966 petitioner status,”
All of California’s sheriff's facllities have computer softwars systams to track their own inmates,
as well as inmates in fransit to other Jurisdictions. The integrated system code that indicates in .
the legal status field: "MDO inmats/parolee commitment to Stats Hospital" currently axzsts
Therefore, relmburssement for this activity is not appropnate

“Initial training of staff on the mandated Panal Code 2966 activities.”

The activities required under Penal Code section 2966 are substantially simiiar to the previous
requirements imposed by Penal Code section 2870, applicable when 2 prisansr refuses to
agree to continued treatment. Under section 2970, the district attorney may file a patition with
the superlor court for continued Involuntary treatment for a year. Because activilies required by

section 2966 are substantlally simllar to other activities performed by dlstrlct atiorney and public
defender staff, no additional reimbursable training Is requlred
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Delate the Following Ondolng Activities

"Aftendance and participation In continuing training necassary to retain professional

. cormipetence In Mentally Disordered cases; civll trial skills and associated menta! health issues.”
Psychiatrists and psychologists are required to attend a specific number of continuing education
hours per year to retain their respectivs licenses. Therefore, the MDO continuous training could
be integratad with current competency requirements. Additionally, county district attorneys
prosacute civil forl‘slture cases and the public defenders handle civil probate and
conservatorshlp cases, thus making ongeing clvil tria! skill training a current expactation, and
not & reimbursable activity. Finance notes training is not expressly required in the statute.

“Provide care and custody of each Penal Cods 2866 petitioner befors, durmg and after the civil
hearings by the County's Sheriff Department.”

The Statement of Decislon Issued by the Commission doss not identify these activities as
reimbursable, nor do they relate to Public Defender or District Attorney reimbursable costs as
recognizad in the Statement of Declsion Finance conslders this lnconsistent wlth the
Commissien’ s ﬂndlngs '

As requlred by the Commlsslon 8§ ragula‘(ions we are including a "F-‘roaf of Serwc:a Indicating
that the parties included on the malling list which accompanied your Septamber 5, 2006 letter
have bean provided with copies of this letter via slther United States Mall or, in the case of other
state agencies, Interegancy Mail Service.

If you have any questions regarding this istter, please contact Carla Castafieda, Pnncipal
Program Budgat Ana1yst at (818) 445-3274.

Sincerely,

Thomas E. Dithridge
Program Budget Manager

Attachmants |
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Attachmant A
. DECLARATION GF CARLA CASTANEDA

DEPARTMENT OF FINANCE
CLAIM NOs. CSM-00-TC-28, CSM-05-TC-06

1. . | am currently employed by thé State of California, Department of Finance (Finance), am

familiar with the duties of Finance, and am authorized to make this declaration on bahalf
of Finance,
2. We concur that the sections relevant to this claim are accurately guoted in the test claim

submitted by claimants and, therefors, we do not restate them in this declaration.

| certify under penalty of perjury that the facts set forth in the foregoing are true and corrsct of
my own knowledge except as to the matters therein stated as information or belisf and, as to
those matters, | believe them to be tfrue.

P wodc | WMA— /MQQ‘;

. at Sacramento, CA Carla Castafieda
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PROOF OF SERVICE

Test Claim Néme " ‘Mentally Disordered Offenders: Treatment as a Condltion of Parole
- Test Clalm Numbers 00-TC-28, 05-TC-08

[, Yazmin Meza the undersigned, declare as follows:

| am employed-inthe County of Sacramento, State of Callfornia, ! am 18 years of age or older

and not a partyto.the within entitled cause; my buslness address is 915 L Street, 12th Flonr
Sacramento;:CA 95814,

Dn October 30, 20086, | served ths attached recommandation of the Department of Financs in
said cause, by facsimiie to the Commission.on State Mandates and by piacing a frue copy
thereof: (1) o claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mall at Sacramento, Californla; and (2} fo state’

agsencies in the normal pickup location at 815 L Street, 12" Fioor for Interagency Mail Service,
addressed as follows:

A-16 Mr. Mark Sigman
Ms. Paula Higashi, Exacutive Director Riverside County Sheriff's Office
Commission on State Mandates 4095 Lemon Street
880 Ninth Street, Suite 300 . P.O.Box512
Sacramento, CA 95814 : Riverside, CA 92502
Facsimlie No. 445-0278
Mr. David Wallhouse Office of the County Counse!
David Wellhouse & Associates, Inc. County of San Luis Oblspo
9175 Kisfer Bivd., Suite 121 County Government Center, Room 386 .
Sacramento, CA 95826 San Luis Obispo, CA 83408
Mr. Steve Kell B-28
California State Association of Counties Ms. Marlanne C'Malley
1100 K Strest, Suite 101 Legisiative Analyst's Office
Sacramento, CA 95814-3941 825 L Street, Suits 1000

: Sacramento, CA 85814
Mr. J. Bradley Burgess Ms. Bonnie Ter Keurst
Public Resource Management Group County of San Bemardino
1380 Lead Hlll Boulevard, Sulte #1086 Office of the Auditor/Controller-Recorder
Roseville, CA 95661 222 West Hospitality Lane

San Bernardino, CA 92415-0018

A-31 "~ B-0B
Mr. Stephen Saucedo ~ Ms. Ginny Brummels
Department of Mentai Health State Controller's Office
1600 9th Streat, Room 153 Division of Accounting & Raportmg
Sacramento, CA 95814 3301 C Street, Suite 500

Sacramento, CA 25816
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Mr. Allan Burdick

MAXIMUS .

4320 Aubum Bivd., Sulte 2000
Sacramento, CA 95841

Mr. Jim Jaggers
P.O. Box 1883
Carmichael, CA 85809

Ms. Catherine Van Aken
Attorney General's Office
1300 | Strest, 17th Floor
F.O. Box 844255

Sacramanto, CA 95814

A-15

Ms. Susan Geanacou
Department of Finance
915 L Strest, Sulte 1190
Sacramento, CA 85814

Ms. Leonard Kaye, Esq.

County of Los Angeles
Audlior-Controlier's Office

500 W, Temple Straet, Room 603
Los Angeies, CA 80012

Ms. Beth Hunter

Centration, Inc.

8570 Utica Avenue, Sulte 100
Rancho Cucamonga, CA 91730

Rick Mandella

State Paroles, Offender Screening Section
428 J Strest, 6th Floor

Sacramento, CA 25814

A-15

Ms. Carla Castsneda
915 L Sireet, Sulte 1190
Sacramento, CA 95814

| declare under penalty of perjury under the laws of the State of Callifornia that the foregoing is
true and correct, and that this declaration was executed on October 30, 2008, at Sacrameanto,

. California.

/

owcm’“v("".

| Q U Yazmin Meza ( )
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Exhibit D

Rules of Professional Conduct

Rule 3-110. Failing to Act Competently.

(A) A member shall not intentionally, reckiessly, or repeatedly fall to perform legal
services with competence.

(B) For purposes of this rule, "competence"” in any legal service shall mean to
apply the 1) diligence, 2) learning and skill, and 3) mental, emotional, and
physical ability reasonably necessary for the petformance of such service.

(C) If a member does not have sufficient learning and skill when the legal service
is undertaken, the member may nonetheless perform such services competently
by 1) associating with or, where appropriate, professionally consulting another
lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning
and skill before performance is required.

Discussion:

The duties set forth in rule 3-110 include the duty to supervise the work of
subordinate attorney and non-attorney employees or agents. (See, e.g.,
Waysman v. State Bar (1988) 41 Cal.3d 452; Trousil v. State Bar (1985) 38
Cal.3d 337, 342 [211 Cal.Rptr. 525]; Palomo v. State Bar (1984) 36 Cal.3d 785
{205 Cal.Rptr. 834]; Crane v. State Bar (1981) 30 Cal.3d 117, 122; Biack v. State
Bar (1972) 7 Cal.3d 676, 682 [103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn v. State
Bar (1972) 6 Cal.3d B47, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257], Moore v.
State Bar (1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].)

In an emergency a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where referral to or consultation
with another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that reasonably necessary in the circumstances.
(Amended by order of Supreme Court, operative September 14, 1992.)
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130 Cal App.4th 247

130 Cal. App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035

(Cite as: 130 Cal.App.4th 247)

CIn re Marriage of McClellan
Cal.App. 4 Dist.,2005.

Court of Appeal, Fourth District, Division 1,
California.

In re the MARRIAGE OF Debbie and Ronaid

McCLELLAN.
Ronald McClellan, Appeliant,
v.
County of 8an Diego Depeartment of Child Support
Services, Respondent.

No. D044442.

May 25, 2005.

Background: The Supetior Court of San Diego
County, No. D230750, Jeannie Lowe, Commissioner,
denied father's application for an order directing
county to omit certain accrued interest from its
calculation of his unpaid child support amrearages.
Father appealed. '

Holding: The Court of Appeal, Irion, J., heid that
child support arrearages accrue interest until paid.

Affirmed.
West Headnotes
{1] Child Support 76E €453

76E Child Support
76EIX Enforcement
76Ek447
Modification
76Ek453 k. Interest. Most Cited Cages
Statutory interest on unpaid child support payments
accrues as a matter of law as to each installment
when each instaliment becomes due, and accrued
arrearages are trested like a money judgment for
purposes of assessing statutory intsrest; umnless
otherwise specified in the judgment, interest accrues
as to each installment when each installment becomes
due and continues to accrue for so long as the
arrearage remains unpaid, West's Ann.Cal.Fam.Code

§155.

Arrearages;  Retroactive

[2] Child Support 76E €449

76E Child Support

Exhibit E
76EIX Enforcement
76Ek447 Arrearages; Retroactive
Modification

76Ek44% k. Vesting of Right to Unpaid
Support. Most Cited Cases

Child Support 76E £—450

76E Child Support
76EIX Enforcement
76Ek447
Modification
76Ek450 k. Amount Owed. Most Cited
Cages -
Because accrued child support arrearages are treated
like money judgments, courts cannot retroactively
modify or terminate the arrearages. West's

Ann.Cal.Fam. Code § 155,

Arrearages; Retroactive

[3] Statutes 361 €=278.7

36] Statutes

361VI Construction and Operation

361VI(D) Retroactivity
361k278.7 k. Express Retroactive

Provisions, Most Cited Ceses

(Formerly 361k263, 361k262)
Generelly, courts mey retroactively apply & new
statute onmly if it contains express lanpuage of
retroactivity or if other sources provide a clear and
unavoidable implication that the Legislature intended
retroactive application.

[4] Constitutional Law 92 €=23907

92 Constitutional Law
92XXVII Due Process '
Q2XXVII(B) Protections Provided and
Deprivations Prohibited in General '
92k3907 k. Retrospective Laws and
Decisions; Change in Law. Most Cited Cases
(Formerly 92k253(4))
The retrospective application of a statute maey be
unconstitutional if it deprives a person of a vested
right  without due process of Iaw.
U.S.C.A.Const. Amend. 14,

[5] Statutes 361 €=278.16

© 2007 Thomson/West. No Claim to Orig: U.S. Govt. Works.
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130 Cal.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035

(Cite as: 130 Cal.App.4th 247)

361 Statutes

361VI Construction end Operation

361VI(D) Retroactivity
361k278.16 k. Declaratory, Clarifying, and

Interpretative Acts. Most Cited Cases

(Formerly 92k188) .
A statute that merely clarifies, rather than changes,
existing law does not operate retrospectively even if
applied to transactions predsting its enactment,
because the true meaning of the statute remains the
same. '

[6] Statutes 361 €220

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
261k213 Extrinsic Aids to Construction

361k220 k. Legisiative Construction.
Most Cited Cases
In deciding whether statutory amendment clarified
existing law, courts may give dus consideration to the
Legislature's views, but a legislative declaration of an
existing statute’s meaning is neither binding nor
conclusive in construing the statute,

[7] Statutes 361 €220

361 Statutes
361VI Construction end Operation
361 VI(A) General Rules of Construction
361213 Extrinsic Aids to Construction

361k220 k., Legislative .Construction.
Most Cited Cases
A declaration that a stetutory amendment merely
clarified the law cannot be given an obviously absurd
effect, and the court cannot accept the legislative
statement thet an unmistakable change in the statute
is nothing more than a clarification end restatement

of its original terms.
[8] Statutes 361 €220

361 Statutes
361 VI Construction and-Operation
361.VI(A) General Rules of Construction
361k213 Extrinsic Aids to Construction
361k220 k. Legislative Construction.
Mogt Cited Cases
The Legislature indicates an intent to merely clarify
existing law where it prnmptly reacts to the

Page 2

emergence of a mnovel question of statutory
interpretation caused, for instance, by the disruptive
effect of a Court of Appeel's decision, or where it
amends a statute to resolve embiguity in the existing
law,

[91 Child Support 76E €449

76E Child Support
76EIX Enforcemeant
"76Ek447
Modification
76Ek449 k. Vesting of Right to Unpaid
Support. Most Cited Cases
An enforceabls money judgment comes into
existence at the time a child support payment is
missed,

Arrearages, Retroactive

[10} Child Support 76E €6
76E Child Support
J6ET In General
76Ek2 Constitutional end Statutory
Provisions
76Bk6 k. Retroactive Effect. Mosgt Cited
Cases
Child Support 76E €453
26E Child Support
76BIX Enforcement
76Ek447 Arrearages; Retroactive
Modification '
76Ek453 k. Interest. Most Cited Cases

Amendment of Family Code provision to state that
accrued child support arrearages are treated like &
money judgment for purposes of assessing statutory
interest merely clanﬁsd sxisting law that was aiready
plam}y set forth in Code of Civil Procedure provision
that 2 money _]udgment continues to eccrue interest
until it is satisfied; amendment therefore applied to
arrearages. accrued before its. enactment. West's
&m_Ctﬂ*_Ea_m_ML_.’ West's Ann.CalLC.CP. §
£85.010.

See 10 See 10 Witkin, Summary of Cal. Law (Pth ed. 1990)
Parent and Child, § 2D; Hogoboom & King, Cal.
Practice Guide: Family Law (The Rutter Group

2003) ¥ 6:507 (CAFAMILY Ch. 6-4).

«*7Judith E. Kiein, La Mesa, CA, for Appellant.

Bill Lockver, Attorney General, Thomas R. Yanper,
Assistant Attorney General, Marparits Altamirano

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and Mary Dahlberg, Deputy Attorneys General, for
Regpondent. ‘

IRION, J.

*250 Roneld McClellan (Ronald) appeals the
superior court's denial of his application for an order
directing the County of San Diego Department of
Child Support Services (County) to omit certain
eccrued interest from its calculation of his unpaid
child support arrsarages. Ronald disputes the legal
effect of a December 1994 order that determined
child support arrearages as of that date and
established periodic payments to liquidate the
arrearages. Ronald contends that no further interest
should have accrued on the arrearages that were the
subject of the December 1994 order. The superior
court denied the relief sought by Ronald. We affirm.

1 STATUTORY FRAMEWORK

Cade of Civil Procedure section 685.020 contains the
basic mle for calculating postjudgment intersst:

“(a) Except as provided in subdivision (b), interest
cOmmences to ACTTUE On & monsy judgment on the
date of entry of the judgmoent.

“(b) Unless the judgment otherwise provides, if a
money judgment is payable in installments, interest
cormmences to accrue as to each instaliment on the
date the instaliment becomes due.”

Further, Code of .Civil Procedure section 685.010
subdivision {a) establishes that “[iJnterest accrues at
the rate of 10 percent per ennum on the principal
amount of 2 money judgment remaining unsatisfied.”
(1talics added.)

[11121*251 Delinqusent child support payments accrue

postudgment interest under the rules appliceble to -

installment judgments. “Statutory interest-on unpaid
child support payments accrues as & matter of law as
to each instaliment when each installment becomes
due... [T] Accrued arrearages are ireated like &
money judgment for purposss of assessing statutory
" interest. Unless otherwise specified in the judgment,
interest accrues as to each imstallment when each
installment becomes due and continues to accrue for
so long es the arrearage remains unpaid” (In_re
Marriage_of Hubner (2004) 124 Cal.App.4th 1082,
1089, 22 .Ceal.Rptr.3d 549, fn. omitted.) Because
accrued arrearages ars treated Jike money judgments,
“courts cannot retroactively modify or terminate the
arreareges.” (fbid)“Interest accrues as a matter of
law [on unpaid child support], end parents are
charged with knowledge of the lew.” (In re Marriage

of Thompson (1996} 41 Cal App.4th 1049, 1057, 48
Cal.Rpir.2d 882

Dupont v. Dupont (2001) 88 Cal.App4th 192, 194,
105 CalRotr.2d 607, held thet an arrearages order
establishing a periodic payment toward accumulated
child support arrcarages is & new “instaliment
judgment” that stops the further accrual of interest on
those accumulated arrearages. T4**8 Dupont based its
holding on the view that a court hes “equitable
jurisdiction to.determine the manner in which an
order or judgment for child support will be.paid” and
“the extentto which & defaulting parent has satisfied
or otherwise discherged the [support] obligation.”
Dupont 196.200, 105 CelRptr2d 607.
Accurd.mg_ to Qggon a court could exercise that
discretion by issuing a new installment judgment in
the form of an arrearages order, with the .implicit
legal- effect of stopping interest from continuing to
accrue on support owed for prior periods. ([bid)
Although Dypont did not frame the issue as such, its
effect was to give courts discretion to override the
basic principle in Code of Civil Procedure section
685.010 that interest continues to eccrue on ‘“the
principal amount of a money judgment remaining
unsatisfied.” (Id, subd. (a).)

FN1, Throughout our discussion we usg the
term “arrearages order” to refer to an crder
(whether identified as an “order,”
. “judgment” or other type of notice) which,
.. in the language used by Family Code section
"7'."155, “sets forth the amount of support owed
for prior periods of time or establishes e
periodic payment to, hqmdatc. the support
owed for prior periods.” Unless otherwise
apparent from the context of our discussion,
we use the term “arrearages” to refer to the
amount of support owed for prior periods of
time that is set forth in an arrearages order.

The Legislature quickly reacted to Dupont's holding
that courts heve the discretion to cut off the further
accrual of interest on child support arrearages -set
forth in an arreareges order. With the express intent
to abrogate Dupont. the Legislature amended Family
Code - .section 155, -effective Japuary- 1, 2003,
(Stats.2002, ch. 539, § 2.} The amendment to Family
Code section 153 clarifies that the only “installment
judgment” in the support context is the initial support
order. (Ibid) The smendment thus undercuts the
foundational *252 assumption of Dupont's anslysis:
that an arrearages order is 8 new instaliment

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

153




130 Cal.App.4th 247

130 Cel.App.4th 247, 30 Cal Rptr.3d 5,05 Cal. Dax.ly Op Serv 5171, 2005 Daily Journal D.A.R. ‘7035

(Cite ns: 130 Cal. App.4th 247)

judgment. Specifically, the amendment to Family
Code section 153 states:

“For the purposes of Section 685.020 of the Code of
Civil . Procedure; " only the initial - support - order,
whether temporaty or final, whether or nét the order
is contained in a judgment, shall be considersd an

installmeiit jiidginent. No support order or other order -
or notice issued, which sets forth the amount of -

support owed for prior periods of time or establishes
e permdrc payment to liquidats the support.owed for
prior periods, shall be consrdsred 2 money judgment
far purposes of su of Section'685.020 of

‘Pr (Stats:2002, ch.

535, § 2, p. 2525)

mL Priotr’ to this amendment Emﬂ_x god
sectlon 135 contamed ofily what is pow its
firkt sentence: “ ‘Support order' ‘' means a
Judgment or order of support i favor of an
obligée, ‘Whether .temporary or final, or
sub_]ect to'" mochﬂcatlon, terminatian, or
remxssmn, ragnrdless of the kind of action or
proceedmg in -which it is entered.” (See
Stats.’ 1992 ch, 162, § 10, p. 468.)

The legisiative history makes clear that the
Legisiature specifically intended to abrogate Dupont
to alleviaie the confusion and uncertmnty that it had
caused.
“(1)'The Cahforma Com‘t of Appeal held in M
v Dunont 88 Cal. App 4 02
CalRpir.2d 601, thai a ¢hild" siapport order, whmh
calculate the amount of past due support owed under
& prior order and sets B monthly amount to reduce
pest due ‘spport constrhrtzs B new" installment
judgnient.
“(2) The decision in &L_ nt has resulted in disparate
applicétion of the rulés’ regardmg accrial-of interest
from order 6 ordar ‘court to court, and’ county to
county for tiié pirpoge of calculating intérést under
Section 685,020 of the Code of Civil Procedure,
#*0 %(3)1t is therefore the intent of the Legislature to
abragate - the" ‘holding of ‘the' Californid Court of
Appeal -in. Dupont v.. -Diypont, to renffirm that the
legislative intent is: that no support order or notice
msmed, ‘which sets forth the amount of support owed
for - prior penods .6f time' of -establishes 2- penodlc
payment to liquidate the support owed for prior
penods "be considered” 8 michey judgment. for the
purposes’ of @m_m_n_mmm
Civil Procedure..;.” (Smts 2002 ch. 539; §

1(a); p. 2526.)

Page 4

The question before us is whether the amendment to
Family Code section 155 applies to the accrual of
interest on child support arrearages that were the’
subject of arrearages orders entered before the
amendment took effect on January 1, 2003,

IL FACTUAL AND PROCEDURAL
BACKGROUND

Ronald and Debbis McClelian (Debbie) separated in
1986 and divorced in 1987, Roneld was ordered to
pay suppert for their two children. Ronald ﬁ_uled 0
make many of the required support payments. In a
December 20, 1994 .order. (the December 1994
order), Bt t’ne supe.nor court determined thet Ronald
owed $16,491,78 in child support arrearages to the
County (a.s Debbie had been. receiving public
assistance), 2 §21,618.24 in child support arrearages
to Debbie plus $9,254 43 in interest accrued as of that
date. The December'-1994- ordér. directed Ronald tb
make monthly ~payments of 3250 toward thé
prreerages, ‘which would increase to monthly
payments of $400 six months later.

FN3, The Decembér 1994 order was
desrgunted bth as a “Judgment" and an
“order after’ heanng‘ by the boxes checked
on the form and was entéred at a Judgment
We are nevertheless mindful that Family
Code gectioh 155:does not preclude such £m
order from' being tréated as & money
judgment for purposés other than the
application of postjudgment interest under -
Code of Civil Procedure section "685.020,
subdivision (b). Our reference to the
December 1994 order-as an “order” rather
than a “judgment” is not meantto imply. any
view on whether an arrearages order may-be
properly treated as a judgment-for any
purpose. other than the apphcmon of Code

subdwnsmn {l_)] : hE

EI‘H.; Under tha stnrutory frnrnework that

“[fjadaral gtafirtes end regulations reqmre[d]
that parent recipiemits -of ‘AFDC [A:d do
Faumiligs with Depenident Chilldren] assigh to

the state a5 2 cnndlhon of receiving benéfits
any right to support- -Which their ‘children
mey hnve, mcludmg the nght o support
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[provided that] in any caese of separation of a
parent from children which results in AFDC
benefits being grented to that family, the
nencustodial parent shall be cbligated to the
county for an amount equal to the amount
specified in an existing court order™ (In_re
Marriage of Thompson  supra, 41
Cal.App4th 1049, 1056, 48 CalRpir.2d
B82)

The December 1994 order did not expressly address
whether interest would continue to accrue on the
arrearages. 2 During the hearing, counsel for the
County stated, “... I'm also asking that the court finds
[sic ] thet interest continues to accrue on the entire
unpaid balance, as provided for by law.” The court
did not explicitly rule on this request but impliedly
sssumed the continued accrual of interest on
arrearages when it remarked that an initial $250 ‘per
month payment toward the **10 arrearages “doesn’t
even begin to pay the interest,” end-that when the
payments rose to $400 per month, Ronald would be
*“just about breaking even.”

FNS. The December 1994 order staeted,
“Interest is without prejudice.” Besed on our
review of the record, we do not interpret the
statement to relate to whether interest would
continue to accrue on the arrearages. It
appears from the record that interest was
ordered “without prejudice® because thers
was -some confusion at the hearing as to
whether the parties had done their math
correctly in  determining that exactly
$9,254.43 in interest hed eccrued to date.

Although the December 1994 order did not expressly
address whether interest continued to eccrue on
smmounts subject to that order, the County sent *254
Ronald & notice in November 1996 -alerting him that
$4,293.16 in interest had accumulated on his
arrearages obligation to the County, including the
arrearages set forth-in the Décember 1994 order and
other support payments that Ronald had missed since
that time, The County gave him notice that “[t]o
avoid additional interest charges, you must pay,
within fifteen (15) days from the date of this letter,
the amount of $27[,]492.53, which is the total amount
due on your sccount, including-the above-stated
interest and arrears,” and explained that any
payments would-be: applied to any current obligation
first, then to interest, then to-arrears. :

In March 2003 Ronald filed a pleading with the
superior court requesting an order directing the
County to perform en audit of his child support
obligations. The County performed en audit in July
2003, showing (1) that Ronald owed $80,739.8%8
(inchuding $27,631 in interest) for the pre-December
1994 arrearages and for additional missed support
payments through May 1995 when Debbie went off
public assistance; and (2) that Rongld owed Debbie
$17,075.97, including $1,072 in interest for support
pevments missed since June 1995. Ronald challenged
the County's calculation of interest. He argued that
the December 1994 order hed the legal effect of
stopping the future accrual of intérest on all pre-
December 1994 arrearages, and he requested that the
court order a new andit without the inclusion of the
disputed interest, )

After considering the parties' briefing on whether the
2003 amendment to Family Code section 155 could

" be retroactively applied to the December 1994 order,

the court rejected Ronald's challenge. The court
concluded that interest continued to accrue on the
arrearages because thé amendment to Family Code
section 155 controlled the legal effect of the
December 1994 order. Roneld appeals, arguing that
“there is no legislative statement of intent that Family
Code section 155 be retroactive,” and that “to apply
Family Code section. 155 retroactively violates due
process of law.” (Capitalization omitted.)

IIL STANDARD OF REVIEW

We apply a de novo standard of review to the
superior court's analysis of the legal effect of the
amendment-to Family Code section 155, (Ste Re-
Open Rambla, Inc. v. Board of Supervisors (19935) 39
Cal.App4th. 1469, 1505 46 - Cal.Rptr2d R22
[applying de nove standard of review in analyzing
the effect of amended statute]; Hermosa Beack Stop
Oil Cealition v. Citv_of Hermosa Beach (2001) 86
CelAppath 534, 548 103 CalRptr2d 447
[retroactivity of new law reviewed de novo].)

[31(4] Generally, we mey retroactively apply & new
statute “only if it contains express languape of
retroactivity or if other sources provide a clear and
unavoidable implication that the Legislature-intended
retroactive application.” (Myers v, Philip Morris
Companies, Jng, (2002) 28 Cal4th 828, 844, 123
Cal.Rptr2d 40, 50 P.3d 751.) Even then, “the
retrospective applicetion of a statute may be
unconstittional ... if it deprives a person of a vested
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right without due process of law.” (In_re Marriage of

Buol (1985) 39 Cal, 3d 751, 756, 218 Cal.Rptr. 3
05 P.2d

wr]] Ag p_threshold jssue, however, we must
determnine whether the amendment to Family Code
section 135 was indeed a new law to which these
retroactivity standards epply or, mstead, merely B
clarification of existing law. If we decide that the
amendment to Family Code section 155 only clarified

existing law, then the application of the a.mendment '

to Ronelds. case need not be analyzed a8 a
retroactivity issue. (See Bowen v, Board of
Retirement 86) 42 C 3d5257 fn, 3. 22
CalRptr, 814, 724 P.2d . [becauss the court
concluded that the statutory amendment clanﬁed
rether than chenged existing law, there was “‘no need

to reach [appellants] arguments regarding the

amendment‘s retroactwe appheahon”] )

" '[A] statute that . merely cIanjf e.s', rather than

changes, existing law does not operate retrospectively
even , if applied to u'ansectmne predating its
enac‘anent"becauee the trus meaning of the statuts

remains the same.’”’ (McChing v, Emglm ,

Development De Qg (2004) 34 Cal4th 467, 471, 20
CaLRptrEd 428, 99 P.3d. LQLQ, quotmg Westem

| Cal.App 4th 827, 83
Cal.Rptr.2d "44{ [“Where & statute or amendment
clarifies existing law, such action is not considered a
'~ change because It mérely restatés the law as it was-at
the time, and retroactivity s not involved”].) Thus, “a"

alization (1

clarification - of . existing ‘law ... may be applied to

trangactions predatifig «its e_ner_:unent without- being
considered retroactive. [Citation.] The clarified law is-
merely a statement of what the 1aw has e.lweys been »

[6)[7] To decids whethier the amendmént to Family
Code section 155 merely clarified existing law, we
may "givé “due consideration” to the Leg:sleturee
views, but “e- legxslahve declaration of an' existing
statute's meaning is neither binding nor conclusive'in

mnstmmg the Statlﬂe” MMM '

deelerahon that & *256 stamtery emendment ‘merely

" Page6

clarified the law ‘cannot be given an obviously
absurd effect, and the court cannot accept the
legislative statement that an unmistakeble change in
the stetute is nothing more then a clarification and
restatement of its original terms.” (McClung, at p,
473,20 CalRpir3d 428, 99 P.3d 1015) Thus,
although we may review the legisiative hmtory to
enlighten. our inquiry, the decision as to Whether the
amendment to Family Code section 155 changed or
merely clarified existing law muet, in the end, tum on
our own analysis.

Applymg this epproach, we first review -the
legisiative history to determine whether in emending
Femily Code section 155 the Legmlature believed it -
wes fherely clarifying existing “law, Herg, the
Legwlature stated that the ‘ameridment was inténded
1o “ebrogete" the hulding of ' Duponl, address the
“disparate @pplication of the rules regarding accrial
of interest” caused by ugan{, end “reaffirm” the
leglslatwe mtent that arrearages orders shouid not be

treated 8s money judgments for the purpose of

calculating postjudgment interest. (Stats.2002, ch.:
539, § 1(a), p. 2526.) Further, an Assembly
committee report explained that “application of the

Dypont decision is far from consistent” because

Dupont‘based its decision on the equitable power of
the -court to-'enforce child support-orders,” so that
“whether a support recipient will be ordered**12 to
receive all interest owed -on a support order will
depend on the vaparies of which judge his or her case
is before.” ™ (Assem. Com. on Judiciary, Analysis
of Sen; Bill No. 97 (20012002 Rep. Sess.) as
amended Aug. 16, 2002, p. 5.) 2 According to the
Assembly committee report, the ammendment “returns
Cdlifornia support law to the intended rule of law
prior *257 to the Dupont holding” and “clarifies that
the .Legislature did not intend -to halt the sccrual of. -
interest on unpaid child support arrearages where the -
court -issues en-order which -simply calculates .the

amount of past due support owed under & prior order

and sets- a monthly - amount- to .reduce. those

arrearages.” (Assem. Com. on .Tudlctery Analysw of

Sen. Bﬂl No. 97, supra, pp 1-2) :

ﬂ'J_L 'I‘he Assembly cnmml'ttee report

. glaborated; “Some courts -follow Dipont-to
.- provide- : ‘equitdble  relief " from - -the
enforcement of a suppert order ‘at the back
end.’ Othérs require Dupont languape in all -

- arders; to be applied prospectively-that- is,
for ell orders, interest does not-accrue on the
principel balance, just on the missed
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instaliments. In some courts, this is only frue
if the parties stipulate to an order in court-
for out of court stipulations, the pre-Dupont
rule can apply. Some courts are making
prospective” Dupont orders, but including
‘acceleration  clauses’ making the full
principal balance subjéct to interest if a

specifiéd number of instiliment paymonm”

are missed-but the number of payments
varies from court to court, and whether the
application of interest to the’ pnnclpal
belance goes back to tho daté of the order or
starts as of the date of missed mstallmants is
also_not standard. What is fnscmntmg, and
mdaed glarming, is that this’ inconsistent
approach is not omly,, evident from county to
county, but can be foind from courtroom to
courtroom in some counties.” (Asseti. Com,
on Judiciary, Analysis of Sen. Bill No. 97

(2001-2002 Reg. -Sess.) ‘as amended Aug,

16, 2002, P- 6:)

FN7. “Committee reporté'are often. usefiil in
determining  the Leg:slature's intent,”

although we should “besitate to accord much

weight o an anonymous staff report that
was marely summarizing the . effect of 'a
posed bill.” (California Teachers Assn v,
Gaverning Bd _of Rialto Unified S¢hool Dist.
(199714 Caldili 627, 646, 648, 59
Cal.Rptr.2d 671, 927 P.24d 1175 [desplte this
adrhonition, consxdermg comrnittee _repott
and concludmg that it was “fully consistent”
with “the - oourt‘s oonclusmn on lagtslatwe

intent]; see also .Peog!e v, Cruz (1996) 13
Cal.4th 764, 773-774, fn. 5, 55 Cal.Rptr.2
117, 919 P.2d 731 [“it is well estabh.shed
that reports of legislative committees and
commissions are part of a statute’s
legislative history end maey be considered
when the meanmg of & statute is
uncortam”]) We examme the stntemonts in
the Assembly committee repor‘t with these
standardsmmmd. '

’FNE.Dugon! was preceded by oum i

Alameda Weatherford  {1995) _

alAgg4th 666, 42 CalRptr.2d. 38

Following  reesoning similar to &:.m,,_

Weathe:_fora’ held thet because an anearages
order requiring payments to the county dld..
not clearly and definitely prov1de for Accrisal
of mterest on the arrsarages, the court could

exercise equitable discretion to order that no

interest &ccrued on the arrearages.
(Weatherford, et pp.. 670671, 42

Cal Rptr.2d 386) The legslanva history to,
the amendment to Family Code section 155
indicated ani intent to abrogate Weatherford
as well (Assém. Com. on Judiciary,
~Anglysis of Sen. Bill No. 97 (2001-2002
Reg. Sess.) as amended Aug. 16, 2002, p. 7.)
We note that neither Wearher_for which
was ‘decided in 1995, nor &gon ‘which
was decided, in 2001, had been decided
when the December 1994 order issued in
Ronald's case.

[8] We conclude that the Legislatire viewed the
amendment to Family Code section 155 as a mere
clarification of the law. The Legislature mc’ucates an
intent to maroly olanfy exmtmg law where, 8s hire, it
“promptly reacts to the emergence of a novel
question of statutory interpretation” caused, for
instance, by “the disruptive effect of [a] Court of
Appeal's  decision”(Western Security___Bank _v.
Superior Court, sypro, 15 Cal4th 232 243 245, 62
Cal.Rptr.2d 243, 933 P.2d 507) or where, as here, it
amends a statute to resolve  ambiguity in the existing
law. (Seo **13Xern V. Coung of Imperial (1990) 226

Cal.App.3d 391, 401, 276 Cal.Rptr. 524 [amendment
clarified the law when it was clear that “'the intent of

the sponsor of the bill was to clanﬁa existing Jaw and
Temove Eny amblgmty__to specific fact situations™];
Tyler v. State of Callfornia (1982) 134 CalApp.3d
973, 977. 185 CalRptr. 49 [stetutory amendment
merely clarified existing law when it was enacted in
response to “confusion” created by a court decision].)

We next turn to our own evaluation of whether the
amendment to Femily Code section 155 changed or
merely clarified existing law. In underteking this
analyeis, we necessarily evaluate whether Duponr, -
which the Legislature expressly intended to-abrogate
by emending Family Code section 135, -departed
from existing law, Having examined Dupont and.the-
surrounding legal context at the time it was decided, .
we conclude Dupont departed from existing law. The '

amendment to Eam.tlx Code section 155 merely ,-
olanﬁed the lnw as it ex:sted prior to Duaant by

WES baspd, namaly that an arroo._:agqs .order is a new
money judgment payable in instaliments.

[9] It hes long been the law that an enforceable
money judgment comes into existence at-the time that
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8 child suppoit peyment is missed. (See Jn_re

Marriage of Hubner, supra, 124 Cal App.4th 1082,

089, 22 Cal Rgn',Bd 542,""2581:1 re Marrzage of
5 Cd LA 4th 77: BO.- .

exlstmg law by determmmg that & previous judgment
is “satisfied or otherivise discharged” by the creation
of & new mstﬂllmont judgment and payment plan.

Dupont o, ra, 88 Cal.
200 105 Cal Rbtr 2d 607.) We have found nothing in

the law ot -the time Dupons was declded that
compelled this ¢onclusion.

Duport cited Kg_f_th G.v._Suame H (;923} 62

D'az .
Cal.]gtr 36, for the prmcxple that “[a] tnal ‘court

maintans conhnumg aqmtable Jumdlcton o'
detetitiine the manner in whichi an order or judgment
for child support will be pdid” end to consider “the
extent to which-a defaulting parent has satisfied ‘or
otherwlaa dmcha.rged" 8 upport obhgatlon (Dupont
0 8 Cal.App 4th 192, 1 5-200, 19,
Cal.] Egtr Zd 60:[,1 Howevor,‘thosa cases all limit their-
dlscussmn to the’ courts’ equrtable powor to modify
the minner in which support payments are made or
deemed satisfied (siich es reducing the paymehts or
giving credit toward satisfaction of the support
obligatiori when the child goes to live with the paying
parent). Théy do not establish any ability’ by thé court
either t¢ deem # judgmient “satisfied or otherwise
dischared" when no paymant or offset exists, or to
stop interest ﬁ'om accnung on delinquent support
payments: -

With its unpr"e,oadex;ted holding that an arrearhges
order. is & Héw installment- judgment that supersedes
and “satisfie[s] or otherwise - discharge[s]” =
préexisting child ‘support Judgment, theraby Btoppmg
the further “accrudl of interést od the an'eﬂrages,
Dupbrit dtsplaced the " éxisting rule- that “[11nterest
accrues .. on the -principal amount of & tnonsy
Judgment rema!nmg un.satuﬁed” (Code Civ. Proc., §
X ibd,  (a); m]ms added.} ,Qman ‘also
displaced Code of Civil Procédire section 685, 030,
which sets forth the’ ‘circumstanices in “which interest
cemses to accrue on & ]udgmt, all of which require
satiqfac:rzan of the Judgmant, as well as **14Family
Cods ' _section 50 which  states  that
“[njotwithstanding any other provision of law, &

Ath 192, 199- .

Page 8

judgment for child, family, or spousal support
...including all lawful interest and penalties computed
thereon, is enforceable umtll paid in full. .. (Italics
added).

By clarifying through the amendment to Family Code

section 15 that an .arrearages order was not & new
mstnllment _;udgmcnt for the purpose of ca.lcu]armg
of the a.nalyhoa] foundntlons on which Dugag ¢ based
its holding: that an alrearages order is & new money
Judgment payable in installments. The amendment to
Family Code gection 155 snnply allom:d the basic
postjudgment interest rules in the *259 Codg of Civil
Procediire, to comtimue to confrol the a.cmml of
interest on delmquont chﬂd support payments without
the confusion created by Dupont. ~

110] Based on this backdrop of the law sxisting at the
time that Family Code section 155 was amended, we
conclude thet the amendment merely clarified
existing law that was already plainly set forth in Code
of Civil Procsdure section 685.010: A money
judgment contmues to BCCTUE mteregt untd it is
satisfied (See este ecuril uperior

Court,_supra, 15  Caldth 232', 243, 252, 62

Cal.Rptr.2d 243, 933 P.2d 507 [amiendment was
merely a clarification of :the law when the court

decision thnt it abrogated bad ‘produced an

unprecadontad Tule without solid Tegal underpinnings

ot By roal conneouon to the actual language of the
. . i

Cal.Rptr 2d 822 [Legislature's abrogation of Court of
Appeal decision that misconstrued curfent law by
mcorrectly gwmg precedence 0 ome .statutory
provision and i 1gnormg another wes A clarification of

exmﬁnglaw})

Having concluded that the amendmant to Family
Code section 155 merely. ‘clarified exxstmg law, we
need not address whether the Laglslature ‘intended
retroactive apphcanon of the amendment, or Ronald's
argument that his due process rights were ‘violated by
retroactive epplication of a new law. However, we
nsvartheless point out that Were Ws to reach Ronald's
due process argument, ‘we would ﬁn, -basis to
dlstur’o the supenor court‘s ﬁndmg that there was “no
iden thai [Ronald] took any actwns whntsoever

presentod_ _suoh"‘ewdanoo, hls rahance would not have
been justifisd. The' court indiéatad at the December
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130 Cal.App.4th 247 Page &
130 Cal.App.4th 247, 30 Cal Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035
(Cite as: 130 Cal.App.4th 247) )

1994 hearing that interest would continue to accrue,
end the County sent Ronald B notice in 1996
informing him that interest was acoruing on ths
arrearages that were the subject of the December
1994 order. (See In re Marriage of Bouguet (1976)
16 Cel.3d 583, 592 128 CalRptr. 427, 546 P.2d
1371 [factors thet court considers in determining
whether a retroactive law contravenes the due process
clause include “the extent of reliance upon the former
law, the legitimacy of that reliance, the extent of
actions taken on the basis of that reliance, and the
extent to which the retroactive application of the new
law would disrupt those ections™].)

Ronald also argues that even if we determine that the
amendment to Familv Code section 155 may be
retroactively applied to him, we should nevertheless
exercise equitable discretion to order that he does not
have to pay interest, We reject this arpument. Ronald
cites no authority indicating that either we or the trial
court has such discretion. Further, the accrual of
interest is not & discretionary matter **15 but is
instead controlled by statute and continues until a

judgment is satisfied. (Code Civ. Proc., § 685.010.)

The order is affirmed.

WE CONCUR: OROURKE, Acting P.J, and
AARON, J.

Cal. App. 4 Dist.,2005.

In re Marriage of McClellan

130 Cal.App.4th 247, 30 CalRptr.3d 5, 05 Cal. Daily
Op. Serv. 5171, 2005 Daily Journal D.A.R. 7035

END OF DOCUMENT
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COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814
E: (916) 323-3562
1818) 445-0278

E-mall: esminfo@cam.ca.gov

November 13, 2007

Ms. Bonnie Ter Keurst

County of San Bernardino
Anditor/Controller-Recorder, County Clerk
222 W. Hospitality Lane, Fourth Floor

San Bernardino, CA 92415-0018

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Draft Staff Analysis, Proposed Parameters and Guidelines and Hearing Date
Mentally Disordered Offenders: Treatment as a Condition of Parole (00-TC-28, 05-TC-06)
Penal Code section 2966

County of San Bernardino, Claimant
Statutes 1985, chapter 1419; Statutes 1986, chapter 858 Statutes 1987, chapter 687,
Statutes 1988, chapter 658; Statutes 1989, chapter 228; Statutes 1994, chapter 706

Dear Ms, Ter Kcurst

The draft staff analysis and proposed parameters and guidelines are encloscd for your review and
comment.

. Written Comments
Any party or interested person may file written comments on the draft staff analysis by Fnday,
November 20, 2007. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied by
a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an extension of
time to file comments, please refer to section 1183.01, subdivision (c)(1), of the regulations.

Hearing

This test claim is set for hearing on Thursday, December 6, 2007, at 9:30 a.m., in Room 126,
State Capitol, Sacramento California. The final staff analysis will be issued on or about
November 21, 2007. This matter is proposed for the consent calendar. Please let us know in
advance if you or a representative of your agency will testify at the hearing, and if other
witnesses will appear. If you would like to request postponement of the hearing, please refer to
section 1183.01, subdivision (c)(2), of the Commission’s regulations.

Please contact me at (916) 323-8217 with questions.

Sincerely,
Qn:bh\

NANCY PATTON
Assistant Executive Director _ H

. Enc. Draft Staff Analysis
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Héaring Date: December 6, 2607
o JAMANDATES\2000\tc\00-tc-28\psgs\dsa

ITEM

DRAFT STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDELINES

Penal Code Section 2966

Statutes 1985, Chapter 1419"
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statutes 1989, Chapter 228
Statutes 1994, Chapter 706

Mentally Disordered Offenders:

Treatment as a Condition of Parole
00-TC-28, 05-TC-06

County of San Bernardino, Claimant

EXECUTIVE SUMMARY

The Executive Summary will be provided with the final staff analysis.

! The test claim was amended on March 2, 2006 to add this statute. The amendment was
. accepted based on provisions of Government Code section 17557, subdivision (c), that were in
effect on the date of the filing of the original test claim.
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STAFF ANALYSIS

Claimant
County of San Bernardino
Chronology
07/05/01 County of San Bernardino filed test claim with Commission (00-TC-28)
08/03/01 -  The Department of Corrections submitted comments
08/09/01 The Department of Finance submitted comments
09/05/01 County of San Bernardino requested an extension of time through
October 25, 2001 to respond to comments
09/07/01 Commission staff granted request for extension to respond to comments on or
‘ before October 25, 2001
11/08/01 County of San Bernardino requested an extension of time until December 3,2001
' to respond to comments
11/09/01 Commission staff granted request for extension to respond to comments on or
before December 3, 2001
02/05/02 - County of San Bernardine requested an extension of time until February 22, 2002
to respond to comments
02/06/02 Commission staff granted request for extensmn to respond to comments on or
before March 8, 2002
02/27/02 County of San Bernardino filed reply to Department: of Finance comments
01/19/06 Commission staff issued draft staff analysis
02/03/06 County of San Bernardino filed comments on draft staff analysis
03/02/06 County of San Bernardino filed amendment to test claim (05-TC-06)
05/26/06 Department of Finance waived its comment period on the amendment
05/26/06 Commission staff issued draft staff analysis based on amended test claim
06/23/06 County of San Bernardino filed comments on émended draft staff analysis
07/11/06 Commission staff issued final staff analysis
07/28/06 Commission adopted Statement of Decision
0B/07/06 Commission staff issued draft parameters and guidelines
08/22/06 Claimant submitted comments on draft parameters and guidelines
10/27/06 ‘Department of Finance issued comments on draft parameters and guidelines
11/08/07 Commission staff issued draft staff analys1s and proposed parameters and

guidelines

164




Summary of the Mandate

The test claim statutes set forth procedures for civil cowrt hearings that are inifiated by a prisoner
or parolee who wishes to contest a finding, made at the time of parole or upon termination of
parole, that he or she meets the mentally disordered offender criteria, as defined. If the person
requests it, the court shall conduct such a hearing; the district attorney is required to represent the
people and the public defender is required to represent the person if he or she is indigent.

Om July 28, 2006, the Commission adopted the Statement of Decision for Menfally Disordered
Offenders (MDQ).: Treatment as a Condition of Parole (00-TC-28, 05-TC- 06) The
Commission found that the test claim legislation constitutes a new program or higher level of
service and imposes a state-mandated program on local agencies within the meaning of article
XIII B, section 6, of the California Constitution and Government Code section 17514 to perform
the following activities resulting from Penal Code section 2966 hearings:

» district attorney services to represent the people; and
e public defender services to represent indigent prisoners or parolees.
Discussion

Commission staff prepared and issued the draft parameters and guidelines on August 7, 5006 3
The proposed reimbursable activities were limited to those approved in the Statement of
Decision.

On August 22, 2006, the claimant submitted comments on the draft. In their comments they
proposed a detailed listing of the reimbursable activity components, stating that these -
components serve to break down the reimbursable activities approved in the Statement of
Decision to measurable pieces and represent reasonable methods of complying with the mandate.
On October 27, 2006, the Department of Finance submitted comments on the claimant’s
proposal.’ Staff modified the draft parameters and guidelines to include the components
proposed by the claimant and to address Finance’s comments as follows:

L Summary of the Mandate

Staff added a paragraph to summarize the mandated pfogram, upon request of the claimant.
-II Eligible Claimants

Staff deleted cities as eligible claimants because they do not implement this program.

IV, Reimbursable Activities

A One-Time Actjvities

Claimant proposed adding the following one-time activities:

2 Exhibit A.
? Exhibit A,
* Exhibit B.
5 Exhibit C.
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1. Developing policies and procedures to implement Peﬁal Code section 2966.

Department of Finance commented that district attorneys and public defenders have existing
policies and procedures regarding involuntary committal of potential parolees under Penal Code
section 2972. Therefore, this activity should be limited to updating the existing policies and
procedures to add the new procedure for civil court filings under Penal Code section 2966, Staff
finds that this activity is necessary to carry out the mandated program,’ but agrees that it should
be limited to updating existing policies and procedures to include implementation of Penal Code
section 2966. Staff limited this activity.

2. Developing or procuring computer software to track Penal Code 2966 petitioner Status.

Finance recommended that this activity be deleted because all California sheriffs’ facilities have
existing computer software systems to track their own inmates as well as inmates in transit to
other jurisdictions. Counties are already being reimbursed under a similar program (Mentally
Disordered Offenders’ (MDO) Extended Commitment Proceedings, 98-TC-09) to develop or
procure computer software to track the status of committed persons. There is no evidence in the
record that a new system is necessary to track persons for the program here, or that counties

could not use the existing computer software. Therefore, staff did not include this activity in the
proposed parameters and guidelines.

3. Initial training of staff on the mandated Penal Code Section 2966 activities.

Department of Finance recommended that training be deleted. Counties are already
implementing a similar MDO program, and therefore training on the program here is not
necessary. : '

~ Staff makes the following ﬁndings. regarding one-time employee training:

» Psychiatrists and Psychologists. Participating psychiatrists and psychologists attend
continuing education each year to retain their licenses, and therefore, staff finds that
training of psychiatrists and psychologists is not necessary to carry out the mandated
program.

o District attorneys and Public Defenders. Rule 3-110 of the California Rules of

Professional Conduct, enacted in 1975, requires all attorneys to be competent in the area

of practice and obligates attorneys to acquire sufficient learning and skill before
performance is required.® Therefore, sufficient training for attorneys on the handling of
Penal Code section 2966 hearings is not an activity imposed by the test claim statute, but
a pre-existing obligation imposed by the California Rules of Professional Conduct.
Accordingly, staff finds that attorney training regarding the Penal Code section 2966
hearings is not required, nor reimbursable.

6 Section 1183.1, subdivision (a)(4), of the Commission’s regulations authorizes the Commission
to include the “most reasonable methods of complying with the mandate” in the parameters and
guidelines. The “most reasonable methods of complying with the mandate” are “those methods ,
not specified in statute or executive order that are necessary to carry out the mandated program.’

7 This rule was originally numbered Rule 6-101, and later renumbered as 3-110.
® Exhibit D.
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However, staff finds that one-time training regarding a county’s internal policies and
procedures on Penal Code section 2966 hearings for each employee, including district

. attorneys, public defenders, investigators, and all administrative staff, such as secretaries
and paralegals, who work on this program is necessary to carry out the mandated
program and is reimbursable. :

Staff limited training to initial training of district attorneys, public defenders, and administrative
staff including paralegal and secretarial staff on mandated activities, and further limited the
fraining to one time per employee.

B. Ongoing Activities

Claimant proposed the following ongoing activities that were included by staff without
substantive change. Claimants declared under penalty of perjury in their test claim that the
above ongoing activities are necessary to conduct and participate in the hearings required by the
test claim statutes. In addition, these activities arg similar to the activities approved in the other
MDO mandated program (Mentally Disordered Offenders’ Extended Commitment Proceedings,
08-TC-09). Therefore, staff finds that the following ongoing activities are necessary to carry out
the mandate, and included them in the proposed parameters and guidelines. '

1. Review relevant documentation, including pertinent Board of Prison Terms hearing and
appeal documents; pertinent medical records; Conditional Release Program records, police
and probation reports; criminal histories, pertinent evaluations of petitioner and records of
prior MDO proceedings.

2. Review and file motions with superior court.

3.- Travel to and from state hospitals, prisons and county jails where detailed medical records
and case files are maintained.

4. Travel to and fromi state hospitals, prisons and county jails by the defense counsel in order to
meet with the prisoner client.

5. Prepare and represent the state and the indigent prisoner or parolee in a bench or jury wrial
to decide whether or not the petitioner meets the criteria to be committed under Penal Code
Section 2966,

6. Copying charges and long distance telephone c"harges related to the above activities.

Claimants also proposed the following activities. Staff did make substantive changes fo these

activities: ‘

1. Prepare and represent the state and indigent prisoner or parolee in civil'hearings on the
petition regarding the appeal of the petitioner’'s MDO status under Penal Code section 2962.

Staff did not include this activity because counties are already reimbursed for this activity under
the other MDO program: Mentally Disordered Offenders’ Extended Commitment Proceedings,
98-TC-09. In addition, this activity goes beyond the scope of the Commission’s findings in the
Statement of Decision.
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2. Retain necessary experts, investigators and profe.s‘siionals to prepare for and testify at any
civil trial and any subsequent petition hearings.

Staff revised this activity to remove the language *and any subsequent petition hearings” because
it exceeds the scope of the Commission’s findings in the Statement of Decision. The reference
to “any civil frial” was changed to “the civil trial conducted pursuant to Penal Code section 2966
hearings” in order to limit reimbursable activities to the hearings at issue.

3. Travel to and from court,

Staff did not include this activity. The actzvn'y below provides reimbursement for transportation
of petitioners, and travel for county employees would be claimed under indirect costs.
Therefore, the activity is not necessary to carry out the mandated program.

4. Provide transportation, care and custody of Penal Code Section 2966 petitioners before,
during and after the civil hearings by the County Sherifi"s Depariment.

Finance recommends that this activity be limited to transportation of Penal Code 2966

petitioners, because care and custody of said petitioners is not found in the Statement of
Decision. '

The Statement of Decision indicates that although sheriffs’ department transportation and
custodial services may in fact be reasonably necessary to comply with the mandate, the plain
meaning of the test claim statute is limited to district attorney and public defender services. The
statute does not include sheriff’s department services, and therefore, these activities can anly be
considered for reimbursement, when claimant proposes them, at the parameters and puidelines
phase. Claimant did propose them at the parameters and guidelines phase. Staff finds that the
activities of transporting and custodial service of Penal Code section 2966 petitioners is
necessary to carry out the mandated program. The law authorizes incarcerated prisoners to
request the hearings, and since they are incarcerated, the county is responsible for transporting
and caring for them while they are at the court facility for the hearing, and then returning them to
the prison facility, In addition, this activity was approved for the other MDO program: Mentally
Disordered Offenders’ Extended Commiitment Proceedings, 98-TC-09.

5. Awntendance and participation in continuing training necéssary to retain professional
competence in MDO cases, civil trial skills, and associated mental health issues.

Finance recommends this activity be deleted because psychiatrists and psychologists are réqui:ed |

to attend a specific number of continuing education hours per year to retain their licenses. And,
county district attorneys and public defenders participate in civil forfeiture, probate, and
conservatorship cases, thus making ongoing &aining a current expectation for the general duties
of their employment. Staff agrees and deleted ongoing training for any employee As stated
previously, staff also clarified that no training for psycmamsts or psychologists is reimbursable.

VIl  Offsetting Revenue and Reimbursements

On page 15 of the Statement of Decision, the Commission made a specific ﬁndmg that there
were no offsetting reimbursements for this program:

Neither (Welfare and Institutions Code] section 4117, nor any other
statutory or Budget Act provisions, provide for reimbursement for costs
incurred by counties for hearings conducted pursuant to Penal Code
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section 2966. Therefore, Government Code section 17556,
o subdivision (e), is mapphcable to deny the test claim.
H

owever, after the Statement of Decision was adopted, Statutes 2006, chapter 812 amended
Welfare and Institutions Code section 4117 as follows to provide some state reimbursement for
Penal Code section 2966 hearings:

(a) Whenever a trial is had of any person charged with escape or attempt to
escape from a state hospital, whenever a hearing is had on the return of a writ
of habeas corpus prosecuted by or on behalf of any person confined in a state
hospital except in a proceeding to which Section 5110 applies, whenever a
hearing is had on 2 petition under Section 1026.2, subdivision (b) of Section
1026.5, Section 2972, or Section 2966 of the Penal Code, Section 7361 of
this code, or former Section 6316.2 of this code for the release of a person
confined in a state hospital, and whenever a person confined in a state
hospita] is tried for any crime committed therein, the appropriate financial
officer or other designated official of the county in which the trial or hearing
is had shall make out a statement of all mental health treatment costs and shall
make out a separate statement of all nontreatment costs incurred by the
county for investigation and other preparation for the trial or hearing, and the
actual tria] or hearing, all costs of maintaining custody of the patient and
transporting him or her to and from the hospital, and costs of appeal, which
statements shall be properly certified by a judge of the superior court of that
county and the statemnent of mental health treatment costs shall be sent to the
. State Department of Mental Health and the statement of all nontreatment

costs shall be sent to the Controller for approval. After approval, the
department shall cause the amount of mental health treatment costs incurred
on or after July 1, 1987 to be paid to the county of mental health director or
his or her designee where the trial or hearing was held out of the money
appropriated for this purpose by the Legislature. In addition, the Controller
shall cause the amount of all nontreatment costs incurred on and after July 1,
1987, to be paid out of'the money appropriated by the Legislature, to-the
county treasurer of the county where the trial or hearing was had.

(b) Whenever a hearing is held pursuant to Section 1604, 1608, ez 1609, or
2966 of the Penal Code, all transportation costs to and from a state hospital or
a facility designated by the community program director during the hearing
shall be paid by the Controller as provided in this subdivision. The
appropriate financial officer or other designated official of the county in
which & hearing is held shall make out a statement of all transportation costs
incurred by the county, which statement shall be properly certified by a judge
of the superior court of that county and sent to the Controller for approval.
The Controller shall cause the amount of transportation costs incurred on and
after July 1, 1987, to be paid to the county treasurer of the county where the
hearing was had out of the money appropriated by the Legislature.

As used in this subdivision the community program director is the person
designated pursuant to Section 1605 of the Penal Code.
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Welfare and Institutions Code section 4117 was added in 1967° and amended in 1986 to add,
among other things, state reimbursement for Penal Code section 2970 hearings on and after .
July 1, 1987. Although the plain language of the statute as it reads with the 2006 amendment —

adding reimbursement for Penal Code section 2966 hearings — indicates the Controller should

reimburse for costs incurred on and after July 1, 1987, the rules of statutory construction call for

a presumption egainst the retroactive application of the statute as it applies to Penal Code section

2966 unless the mtentmn to make it retroactive clearly appears from the act itself or by

unavoidable 1mphcat10n Here, there is no indication from the 2006 statutory language or the

legislative history that the Legislature intended to make reimbursement for Penal Code section

2966 hearings retroactive, Moreover, Penal Code section 2966 wes in effect in 1986 when

reimbursement for section 2970 hearings was first provided; the Legislature could have included
reimbursement for section 2966 hearings at that time but did not.

Therefore, staff finds that any reimbursement allowed for Penal Code section 2966 hearings
under Welfare and Institutions Code section 4117, as enacted by Statutes 2006, chapter 812, is
effective on January 1, 2007.

Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and gmdelmes as
modified by staff, beginning on page 9.

Staff also recommends that the Commission authonze staff to make any non-substantwe
technical corrections to the parameters and guidelines followmg the hearing,.

® Statutes 1967, chapter 1667.
1o Statutes 1986, chapter 1020.
"' In re Marriage of McClellan (2005) 130 Cal. App.4™ 247, 254,
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DRAFT PARAMETERS AND GUIDELINES,
AS MODIFED BY STAFF

Penal Code Section 2966

Statutes 1985, Chapter 1419"
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statutes 1989, Chapter 228
Statutes 1994, Chapter 706

Mentally Disordered Offenders:
Treatment as a Condition of Parole (00-TC-28, 05- TC-06)

County of San Bemnardino, Claimant

L SUMMARY OF THE MANDATE

Penal Code section 2966 sets forth procedures for civil court hearings that are initiated by a
prisoner or paroles who wishes to contest a findinp. made at the time of parole that he or she
meets the mentally disordered offender criteria, as defined in Penal Code séction 2962, Once the

petition for civil hearing is filed thé superior court shall conduct such & hearing: the district

attorney is required to représent the people: and the public défender is required to represent the
petitioner if he or she is indigent. :

On July 28, 2006, the Commission on State Mandates (Commission) adopted a Statement of
Decision finding that the test claim. legislation imposes a reimbursable state-mandated program
on local agencies within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 to perform the followmg activities resultmg from Penal
Code section 2966 hearings:

» district attorney services to represent the people; and
_¢ public defender services to represent indigent prisoners or parolees.
I. ELIGIBLE CLAIMANTS

Any eity-county, and city and county that incurs increased costs as a result of T.hlS reimbursable
state-mandated program is eligible to claim reimbursement of those costs.

IOL. PERIOD OF REIMBURSEMENT .
Government Code section 17557, subdivision {c), states that a test claim shall be submitted on or

before June 30 following a given fiscal year to establish eligibility for that fiscal year. The
County of San Bernardino filed the test claim on July 5, 2001, establishing eligibility for fiscal

" ! The test claim was amended on March 2, 2006 to add this statute, The amendment was

accepted based on provisions of Government Code section 17557, subdivision (¢), that were in
effect on the date of the filing of the original test claim.
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year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are
reimbursable on or after July 1, 2000.

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year
costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source decuments that show the validity of such
costs, when they were incurred, and their relationship to the reimburseble activities. A source
document is a document created at or near the same time the actual cost was incurred for the
gvent or activity in question. Source documents may include, but are not limited to, employee
time records of time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documenits may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets and
declarations. Declarations must include a certification or declaration stating, “I certify (or
declare) under penalty of perjury under the laws of the State of California that the foregoing is

. true and correct,” and must further comply with the requirements of Code of Civil Procedure
section 2015.5. Evidence corroborating the source documents may include data relevant to the
reimbursable activities otherwise ini compliance with local, state, and federal government
requirements. However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate,

For each eligible claimant, the following activities performed by local agency staff to represent
" the people and indigent prisoners/parolees pursuant to Penal Code section 2966 hearings are
reimbursable:

‘A. One-Time Activities

1. 'Up_dating exiéfing policies and procedures tg include the procedures for hearings
conducted pursuant to Penal Code section 2966.

2. Initial training of employees on policies and procedures for mandated Penal Code section
2966 activities (one time per emplovee). Training for pﬂchiatrigts and psychologists is

not reimbursable.
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B. On-going Activities

The following activities conducted by attorneys, investigators. and paralegal and secretarial staff:

V.

1. Review relevant documentstion, which includes: the petition appealing the Board of

Prison Terms (BPT) decision: the decision of the BPT commissioner and the recording of
the BPT hearine with supporting documentation: pertinent prison, parole and medical
records: Conditional Release Program records; police and probation reports; criminal
histories; the evaluations by CDC, DMH and BPT evaluators: and records of prior MDO
progeedings.

2. Prepare and file motions with the Superior Court.
3. _Retain pecessary experts, investigators. and professionals to prepare for and testify at the

civil trial conducted pursuant to Penal Code section 2966.

4, Travel to and from state hogpitals. prisons and county ]aﬂs where detailed medical

records and case files are maintained.

5. Travel to and from state hospitals. prisons and county jails by the defense counsel in

order to meet with the prisoner client.

6. Provide transportation, care. and custody of each Penal Code section 2966 petitioner

before. during and after the civil hearings by the Countv Sheriff’s Department.

7. Prepare and represent the people or the indipent prisoner or parolee in & trial to defermine

whether or not the petitioner meets the criterja to be.committed under Penal Code section
2966,

CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section I'V, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

‘A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The following
direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by

productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.
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3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent

. on the activities and all costs charged. If the contract is-a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
contract services are also used for purposes other than the reimbursable activities, only
the pro-rata portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant and attorney invoices with the claim and a
description of the contract scope of services,

4. Fixed Assets and Eqﬁipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee fraveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A.1, Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training an emplovee to perform the reimbursable activities, as
specified in Section IV of this document. Report the name and job classification of each

emplovee preparing for. sttendine. and/or conducting training necessary to implement the
reimbursable activities. Provide the title. subject. and purpose (related to the mandate of
the training session), dates attended. and location. If the training encompasses subjects
broader than the reimbursable activities, only the pro-rata portion can be claimed. Report

employee training time for each applicable reimbursable activity according to the rules of
cost element A.1, Salaries and Benpefits, end A.2. Materials and Supplies. Report the cost

of consultants who conduct the training according to the rules of cost element A.3,
Contracted Services

B. Indirect Cost Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one
_program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved, Indirect costs may include both (1) overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic aid rational basis through a cost allocation plan.

Compernsation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of
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using 10% of direct labor, excluding fringe benefits, or preparmg an Indirect Cost Rate Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%. -

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs {as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the followmg
methodologies:

1. The a.llocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB Circular

A-87 Attachments A and B) shall be accomplished by (1) séparating a department
into groups, such as divisions or sections, and then classifying the division’s or

section’s total costs for the base period as either direct or indirect, and (2) dividing
the total allowable indirect costs (net of apphcable credits) by an equitable
distribution base. The result of this process is an indirect cost rate that is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected.

VI RE;;;‘_ORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (&), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter” is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no

~ payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not latér than two vears after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

? This refers to Title 2, division 4, part 7, chapter 4 of the Government Code,
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VII. OFFSETTING REVENUES SAVINGS-AND OTHER REIMBURSEMENTS

Any offsetting revenues saviags-the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including but not limited
to, service fees collected, federal funds, state funds provided pursuant to Welfare and Institutions

-Code section 4117 on and after January 1. 2007, and other state funds, shall be identified and
deducted from this claim,

VOI. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue ¢laiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controlier ot any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modJ.fy the claiming instructions to conform to the parameters and puidelines
as directed by the Commission. .

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

X. “LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in

" the administrative record for the test claim. The administrative record, mcludmg the Statement
of Decision, is on file with the Commission.
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ETATE OF CALIFORNIA : ‘ ‘ ARNOLEXHIBIT A

COMMISSION ON STATE MANDATES
pE0 NINTH STREET, SUITE 200
SACRAMENTO, CA 95814

NE! (818) 323-3682
q {816} 445-0278 -
=mall: ceminfo@ cam.ca.gov

August 7, 2006

Ms. Bonnie Ter Keurst

County of San Bernardino
Auditor/Controller-Recorder, County Clerk
222 West Hospitality Lane, Fourth Floor
San Bernardino, CA 92415-0018 '

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
" Mentally Disordered Offenders: Treatment as a Condition of Parole —
00-TC-28, 05-TC-06
County of San Bernardino, Claimant
Statutes of 1994, Chapter 706
Statutes of 1989, Chapter 228
Statues of 1988, Chapter 658
Statittes of 1987, Chapter 687
" Statutes of 1986; Chapter 858
. ) Penal Code Section 2966

_ Dear Ms. Ter Keurst:

The Commxssmn on State Mandates adopted the attached Statement of Decision on

July 28, 2006, State law provides that reimbursement, if eny, is subject to Commission approval .
of parameters and guidelines for reimbursement of the mandated program, epproval of a
statewide cost estimate, a specific lagmlatlve appropriation for such purpose, & tirely-filed claim
for reimbursement, and subsequent review of the clsum by the State Controller’s Office.

Foliowing is a description of the responmblhtxes of all parhes end of the Comumission during the
parameters and guidelines phase.

"o Draft Parameters and Guidelines. Pursuant to California Code of Regulat:ons
" title 2, section 1183.12 (operative September 6, 2005), the Commission staff 1s expedltmg
the parameters and guidelines process by enclosing draft parameters and guidelines to

assist the claimant. The proposed reimbursable activities are lmuted to those approved in
the Statement of Decision by the Commisiion.

» Claimant’s Review of Draft Parameters and Guidelines. Pursuant to California Code.
of Regulations, title 2, section 1183.12, subdivisions (b) &nd (c), the successful test
claimant may file modifications and/or comments on the proposal with Commission staff
by Angust 22, 2006. The claimant may elso propose a reasoneble reimbutsement
methodology pursuant to Government Code section 17518.5 and California Code of

. Regulations, title 2, section 1183.13. The claimant is required to submit an original and
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two (2) copies of written Tesponses to the Commission and to simultaneously serve
copies on the state agencies and interested parhes on the mailing list.

» State Agencies and Interested Parties Comments. State'agencies and interested parties
may submit recommendations and comments on staff’s dreft proposal and the claimant's
modifications and/or comments within 15 days of service. Stete agencies and interested
parties are required to submit an original and two (2) copies of written responses or
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs,, tit. 2, § 1183.11.)

» Adoption of Parameters and Guidelines. After review of the draft parameters and
guidelines end all comments, Commission staff will recommend the adoption of an
amended, modified, or supplemented version of staff’s draft parameters and giridelines.
(See Cal. Code Regs., fit. 2, § 1183.14.)

. Please contact Nancy Patton at (916) 323-3562 if you have any.qﬁesﬁons.

Sincerely,

ot R

PAULA HIGASHI
Executive Director

-

Enclosures: Adopted Statement of Decision, Draft Parameters and Guidelines
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: ] No. 00-TC-28, 05-TC-06
Pénal Code Section 2966; - Mem‘c.zlf’y Disordered Offenders: Treatment as a
| Condition of Parole

Statittes 1985,.Chapter 1419’
Statutes 1986, Chapter 858

Statites 1987, Chapter 687 STATEMENT OF DECISION PURSUANT TO

GOVERNMENT CODE SECTION 17500 ET

gﬁ;ﬁ‘: %333 gﬁg g;g . | SEQ; CALIFORNIA CODE OF

Statutes 1994 Chanter 706 - . | REGULATIONS, TITLE 2, DIVISION 2,
e 15 Mampier T CHAPTER 2.5, ARTICLE 7

Filed op July 5, 2001 by the County.of (Adopted-on July 28, 2006)

San Bernardino, Claimant.

STATEMENT OF DECISION

’fhe attached Statement of Decision of the Commission on State Mandates is hereby
adopted in the above-entitled matter.

A el Bapat 7,205

PAULA HIGASH], Fﬁ.cutive Director ~ Date 0

! The test claim was amended on March 2, 2006 to add this'statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision {c), that
were in effect on the date of the filing of the original test claim.

OD-TC-.?B 05-TC-06 Mentally Disordered COffenders: Tregtment as a-Condition of Parole
Statement of Decision
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BEFORE THE :
COMMISSION ON STATE M.ANDA'I‘ES

- STATE OF CALTFORNIA
IN RE TEST CLAIM: Case No.: 00-TC-28, 05-TC-06
Penal Code‘ Section 25966; | Mentally Disordered Offenders:

: | Treatment as a Condition of Parole .
Statutes 1985, Chapter 1415° - :

Statutes 1986, Chapter 858

Statutes 1987, Chapter 687 - >
Statutes 1988, Chapter 658 STATEMENT OF DECISION PURSUANT

Statutes 1080, Chepter 228 TO GOVERNMENT CODE SECTION 17500
Statutes 1994, Chapter 706 ET SEQ.; CALIFORNIA CODE OF

T REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

Filed on July 5, 2001 by the County-of - (ddopted on July 28, 2006)
~ San Bernerdino, Claimant. : '

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim
during a regularly scheduled heering on July 28, 2006. Bonnie Ter Keurst appr:a:ed on

behalf of claimant County of San Bemardmo .Susan Geanacou appearsd on behalf of the
Department of Finance.

. ..The lew applicable to tbe Commission’s determination of a reimbursable stats-mandated
program is article XIII B, section 6 of the California Constltutlon, Government Code.
- section 17500 et seq., and related case law.

_The Commission-adopted the staff analysis at the hcanng by & vote of 7-0 to approve this
test claim.

SUMMARY OF FINDINGS -

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code
sections 2960 et seq., which establishes continued mentel health treatment and eivil
commitment procedures for persons with severe mertal disorders, following termination
of their séntence or parole.

' The test claim was amended on March 2, 2006 to add this statute, The amendment was
accepted based on provisions of Government Code section 17557, subdivision (c), that
- were in effect on the date of the filing of the original test claim.
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Penal Code section 2966 sets forth procedures for civil court hearings that gre initiated by
2 prisoner or parolee who wishes to contest & finding, made &t the time of parole or upon .
termination of parole, that he or she meets the mentally disordered offender criteria, as

defined. If the person requests it, the court shall conduct such a hearing; the district

* attorney is required to represent the people and the public defender is required to

represent the person if be or she is indigent. :

The test claim presents the following issues:

= Is the test claim legislationt subject to article XIII B, section 6 of the California
Constitution? :

¢ Do=s the test claim legislation i impose & “‘new program or thher level of service”

on local agencies within the meam.ng of article XIIT B, section 6 of the Caleorma
Constitution? :

» Does the test claim legisiation impose “costs mandated by the sta.te" w1th.1.11 the
meaning of article XTII B, section 6 and Government Code section 17514?

The Commission finds that the test claim legisiation mandates an activity on local

agencies because it requires the district attorney to represent the people and the public

defender to represent the prisoner or parolee, when he or she is indigent, at the subject

court bearings. The Commission elso finds that the test claim legislation constifites a

“program” since such representation is a peculiarly governmental function administered

by a local agency — the county district ettorney's office and the county public defeénder’s

office — as a'service to the public, and imposes umque reqmrements upon countieg that do - .
not apply generally to all remdents and entities in the state.

The Commission further ﬁnds that the test claim legmlahon xmposes a “new program or
higher level of service” because the requirements are new in comparison to the
preexisting scheme and they prowde an enhanced service to the public by protecting the
pubhc from severely mentally disordered persons whllg ensuring & fair hearing for the
prisoner or parolee, Finally, the test cleim legislation imposes *costs mandated by the

- state” and none of the statutory exemptions set forth in Government Codc section 17556
are applicable to deny the claim.

Therefore, the Commission finds that the test claim legisiation imposes a reimbursable
state-mandated program on local egencies within the meening of article XIII B, section 6
of the California Constitution and Government Code section 17514 for the fo]lowmg
activities resulting from Penal Code section 2966 hearings:

« ' district attorney services to represent the people; and
» public Idefendﬂr services to represent indigent prisoners or parolees.
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BACKGROUND

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code
sections 2960 et seq., which establishes continued mental health treatment and civil
commitment procedures for perscns with severe me.ntal disorders, following termination
of their sentence or parole.

Overview of Menmllv Disordered Offender Program

Since 1969, the Mentally Disordered Offender law has requn'ed certrin offenders Who
have been convicted of specified violent cnmes to receive treatment by the Department
of Mental Health as a condition. of parole.® Penal Code section 2960 establishes the
Legislature’s intent to protect the public by requiring those prisoners who received a
determinate sentence and who have a treatable, severe mental disorder at the time of their
parole, or upon termination of parole, to receive mental bealth treatment until the disorder
is in remission and can be kept in remission. Section 2960 further states that-“the
Department of Corrections should evaluate each prisoner for severe mefifal disorders

" during the first year of the prisoner’s sentence, and that severely mentally disordered
pnsoners should be provided with an appropnate level of mental bealth treatrnent while
in prison and ‘when returned to the community.”

To impose mental health treatment as a condition of parole, the prospective parolee must
heve: 1) a severe mental disorder that is not in remission or cannot be kept in remission
withowut treatment, and the disorder was one of the ceuses of or wes an aggravatmg Tactor
in the commission of the crime for which the pnsoner was sentenced to prison;.2) been in
trea‘hnent for 90 days or more within the year prior to his or her parole or release; and

3 been certified by designated mental health professionsls as meéting conditions 1 and 2
sabove, in eddition to representing & substantml danger of physical harrn to others by
reason of the severe mental disorder.?

Prior to release on parole or prior to termination of parole such a person must be-
evaluated and certified by mental health professionals asto whether he or she meets the
mentelly disordered offender criteria set forth in Penal Code section 2962, The person
has the right to a hearing before the Board of Prison Ten:ns to contest such a finding that
he or she meets the mentally disordered offender criteria.® If the person is dissatisfied
with the results of the Board of Prison Terms hearing, the person may petition the

superior court for & civil hearing to determine whether he or she meets the mentally
disardered offender criteria.®

The evaluation must also be submitted to the district attorney of the county in which the
person is being treated, incarcerated or committed not later than 180 days prior to

? Penal Code section 2962, subdivisions (a) through (f).
3 Penal Code section 2962, subdivisions (a) through (d).
“ Penal Code section 2962, subdivision (d).
> Penal Code section 2966, subdivision (a).
% Penal Code section 2966, subdivision (b).
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termination of pa.rolc or release from pa:role The district attomey may then file a
petition in superior court for continued mvn}untary treetment for one year and the court
shall conduct a civil hearmg on the matter,®

If the person’s severe mental disorder is put into remission: during the parole period, and

can be kept in remzssmn during the parole period, the Department of Mental Health must
discontinue treatment.”

Major legmlatmn affecting the mentally disordered offender program came forward in-
1985. That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill No.
(SB) 1054) and Statutes 1985, chapter 1419 (SB 1296), which were double-joined.

Chapter 1418 added Penal Code section 2970, to set forth procedures for the lpcal district”

attorney to petition the court for & hearing when a mentally disordered offender is
scheduled to be released from prison or parole. Penal Code section 2970 hearings were
addressed in & prior test claim (98-TC-09).

Chapter 1419 amended Penal Code section 2960, adding subdmsmn (d) text to set forth
procedures for allowing a prisoner or parolee to petition the court for & hearing to contest
& Boarg of Prison Terms determination that he or she meets the mentally disordered
offender criteria. Although chapter 1415 was not pled in the original test claim, the test
claim was amended on March 2, 2006 to add it.

The two types of hearing and the statutes aﬂectmg them are further described below.

Prior Test Claim — DwmctAz‘tomev-Inznatea’ Court Hearmgs {Pen. Code, 5 § 2970 2972
and 2972.1)

District Atl:orney mma:ted c-ourt haanngs under the Mentally Dmordered Offdar 1aw,
esteblished by Statutes 1985, chapter 1418, were the subject of e prior test claim'® in

which the Commission on State Mendates found a reimbursable state-mandated program

was imposed on local agencies, That prior test claim addressed Penal Code sactions
2970, 2972 end 2972.1, which established court procedures initiated by the local district
ai‘torney to extend for one year the involintary treatment of a mentally disordered .
offender.. The district ettorney may extend involuntary treetment if the oﬁ'ender's severe
mental disorder is not in remxssmn or cannot be kept in rémission without treatment.

Not later than 180 days prior to the term.ma’non of parole, the professionals treating the
prisoner or parolee are required-to submit e writtn evaluation to the district attorney in
the county of treatment or commitment. The district attorney reviews the evaluation and
- files a Penal Code section 2570 petition in the superior court for continued involuntary

. treatmient for one year and the court- conducts a civil hearing on the matter.

For that test claim, the following activities were determined to be reimbursable:

- 7 Penal Code section 2970,
¥ Penal Code sections 2970 and 2972, subdivision (&):
% Penal Code section '2968

' Mentally Disordered O_ﬁ"ender.s Exrended Commitment Proceedzngs Test Claim
number 98-TC-09.
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1. review the state’s written evaluation and supporting affidavits indicating
that the offender’s severe menta! disorder is not in remission or cannot be
keptin remlssmn without continued treatment (Pen. Code, § 2570);

2. prepare and file petitions with the superior couit for the continued
involuntary treatment of the offender (Pen. Code, § 2970);

3. represent the state and the indigent offender in civil hearings on the
petition and any subsequent petitions or hearings regarding recommnment
(Pen. Code, §§ 2972, 2972.1);

4, retain necessary experts, investigators, end professionals to prepare for
the civil trial and any subsequent petitions for recommitment;

5. travel to and from state hospitals where detailed medical records and case
files are maintained; and

6. provide transportation and custody of each potential mentally disordered
* offender before, during, and after the civil proceedmgs by the County
Sheriff’s Department :

Przsoner- or Parolee-Initiated Court Hearings [Pen. Code
Pen. Code § 2966]

Prisoner- or parolee-initiated court hearings under the Mentelly Disordered Offender law,
. established by Statutes 1985, chapter 1419, are the subject of this test claim. Codified
ariginally in Penal Code section 2960, subdivision (d), the provisions for these court
hearmgs are currently set forth in Penal Code section 2966. Such hearings are initiated by
& prisoner or parolee who wishes to contest a finding, made at the tinie of parole or upon
termination of parole, that he or she meets the mentally disordered offender criterie.
Section 2960, subdivision (d), as it was originally enacted, provided that:

A prisoner or paroles may request & hearing before the Board of Prison Terms,
and the Board shall conduct a hearing if so requested, for the purpose of the

prisoner proving that he or she does not mest the mentally c’usordered offender
criteria. :

2960, subdivision (d), &

o At the heering the burden of proof shall be on the person or BEENCY who certified
the pnsoner or parolee as meeting the mentally disordered offender criterie.

o If the prisoner or parolee, or any person -appearing on his or her behalfat the
hearing requests it, the Board of Prison Terms shall appomt two mdependent
professmna]s for furtber evaluation. :

o The prisoner or pa.rolee sha].l be informed &t the Board of Prison Terms hearing of
his or her right to file & petition in the superior.court for e trial on whether he or
she meets the menta]ly disordered offender criteria. ‘The Board of Prison Terms

shall provide a prisoner or parolee who requests a tnal B petition form and
instructions for filing the petition.

* A prisoner or parolee who disagrees with the determination of the.Board of Brison
Terms that hé or she meets the mientally disordered offender criteria may file a
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petition for a he.anng in the superior court of the county in which he or she is
incarcerated or is bemg freated.

e The court shall conduct & hearing on the pettlon within sixty calenda: days efter
the petition is filed, unless either: 1) time is waived by the petitioner or his
counsel; or 2) good cause is shown to delay the haarmg

» The order of the Board of Prison Terms shall be in effect un111 the completion of
the court proceedings.

» The court shall advise the petltmner of his or her nght to be represented by an
attorney and of the right to a jury trial. .

-e" The aftorney for the petitioner shall be given & copy of the petition, and any
supporting documents

»  The hearing shall be a civil hearing; however, in order to reduce costs, the rules of |
~ criminal chscovery, es well as civil discovery, shall be applicable,

"o The standard of proof shall be beyond a reasoneble doubt, and if the trial is by
jury, the jury shall be unanimous in its verdict.. The ma.l shall be by jury unless
weived by both the petmoner and the district attorney.

s The hearing procedures are apphcable to & continuation of e parole pursuant to
Penal Code section 3001, which provides for discharge from parole uiiless the
. Department of Corrections recommends to the Board of Prison Terms thet the.
person be retained on parole, and ths Board, for good cause, deterthines that the
person will be retained.

These basic prov:lsmns were subsequenﬂy modified as fo]lows

. Stahrtes 1086, Chaptar 858, Section 4 (SB 1845) — This statute renumbered the
emshng provwmns of section 2960, and | in 50 doing created section’ 2966.

. Statutes- 1987, Chagter 687, Secﬂon B (SB 4251— This statute modified the
: provmons to specify the time frame for examining the person’s mental state,

. Statutes 1988, Chapter 658, Section 1 (SB 538) —'I'hzs statute clarified the
scope of the Penal Code section 2966. hearing,

.. Statutes 1989, Chapter 228, Section 2 (SB 1625} — This statute enacted an’
_ addmonal -requirement for finding & sevete mental disorder, i.e.; that the prisoner

Or parolee represents & substantial danger of physical harm to othera, as a result of
Peaple v. Gibson (1988) 204 Cal.App.3d 1425. The Gibson court found that the
mantally disordered offerider 1egislation Violated the eqixal protection clause of the
Utited States and California Conshtlmons by nof reqiring eurrent proof of
dangeroiisnsss ai reqmred of othe.r Adialt persons mvoluntmly committed fur
mental health treatmeént.-

, Statutes 1994, Chapter 706, Section 1 (SB 1918) — This statute mochﬁed Penal
Code section 2966 regarding Admissible evidénce, and to provide that,. if the court
reverses the Board’s decision, the court shall stay execittion of de.cmon for five _
worldng days to allow for orderly relcase of the prisoner. : .
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Claimant’s Position
The County of San Bernardino contends that the test claim statutes constitute a

reimburseble state-mandated local program within the meaning of article XTII B, sechun
6 of the California Constltunon and Government Code section 17514.

The County is seeking reimbursement for the following activities:

¢ District Attorney services to represent the people, and Public Defender services to
represent indigent petitioners, both of which are specialized to deal with complex
psychiatric issues, including travel time for these personnel.

+ Forensic expert witness and mves'tlgator services.

o Sheriffs department services for transporting inmates between prison or the state
hospita] and court house, care and custody essociated with confinement awmtmg,
during and aftcr the court proceeding.

Claimant filed comments in response to Depertment of Finance, rejecting the
Department’s assertions that costs to mplsment the test claim legislation are related 1o
enforcement of & changed penalty for a-crime, and therefore must be denied under
Government Code section 17556, subdivision (g). This is addressed in Issue 3 of the -
follomng analysis.

Clairant filed an amendment to the test claim to include the c-ngmal legislation (Stats,
1985, ch. 1419) which established the provisions ellowing the prisoner or parolee to

initiate a hearifg contesting a ﬁndmg that he or she meets the mentally dlsordered
offender criteria.

In response to the subsequent draft staff andlysis tha_t was issued, cleimant commented
that the analysis “did not acknowledge in the conclusion, nor discuss witlin the document
body, the fact that both [district attorney'and public defender] services are specialized to
deal with complex psychiatric issues.” Cleimant further asserted:

- MDO commitment trials pursuant to Penal Code §2966;-address the
diagnosis of & mental disorder, its remission status, and an assessment of - -

- risk stemming from the diagnosed mental disorder.- These are precisely the
issues addressed in MDO commitment trials pursuant to Penal Code §2670
and 2572, for which the above referenced * activities’ have been found to be
reimbursable. MDO adjudications, whether pursuant to 2966 or 2970/2972,
are by definitjon, expert driven. Representation withoutt the assistance of
expert witnesses would constitute ineffective assistance of counsel.

Cla:ma.nt then asserted that the term * actwmes as referenced regardmg district
attorney and. public defender services “is & broader term and encompasses more
-than the District-Attorney ‘services* and Public Defender ‘services’ as listed in the
conclusion of the draft staff analysis.” As & result, ciaimant stated it is “interpreting
the ‘Activities’ as referenced above to include expert witnesses, investigators, and
sheriff's department and custodial services, based on Footnote 25" of the dreft staff
apalysis. These comments are addressed in Issue 1 of the following analysis.
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Posxtlon of Department of Corrections

The Deparunent of Corrections filed comments on August 3 2001, citing m:ldltxona.l
workloed and subpoenas for mental heglth professionals at the Department resultmg from
mentally disordered offendér evaluations. -Heerings are particularly increasing in
San Bernardino County as & result of mentally disordered offenders being placed in
Patton State Hospital, which is located within that county. The Department stated that it
hed received approximately 20 such subpoenas in the last year, and “[i]t is evident that

~ county resources are impacted by the necessity of conducting these hearings ag well.” -
The comments further noted that “[t}he Department of Mental Health has indicated that

. increasing numbers of [mentally disordéred oﬂender] cases will be placed at [Patton Stete
Hospxtal], at least over the next year or so0.” :

The Depa.rtmcnt stated that it “sppears the County’s claim for reimbursement does have
meri :

Position of Department of annce

The Depa.rhnent of Fmanca filed oomments on August 9, 2001 stating thnt the test claim
legislation should not be considered & relmbmsable mandate because “the costs claimed
for reimbursement are related to enforcement of changed penalty for a crime or
infraction, as specified in Govemment Code section 17556(g).”

- The basis for the Dsparhnent’s argument is that when & petitioner is requesting & hearing
to contest & condmon of parole, in effect hé or she is petitioning to change the penalty for
g crime. The couutjus respansible to provide e sentencing hearing, which determines the
penalty for a crime. In this case, the hearing requested by the inmate is & “confinuation of
the pre-incarceration hearing that is the responsibility of the county.” Therefore the costs
should not be reimbursable under amcle XII B, section § of the Californid Constitution.

COM]\/IISSION FINDINGS

The courts have found that arhcle XIII B, section 6 of the California Constitition'!

recogmzes the stats consntlmonal regtrictions on the-powers of local government to tax

and spend. “Tts purpose is to preclude the state from shifting financial responsibility for
carrying out governmeérita] functions to local agencies, which are ‘ill equipped’ to'assume -
" inoreased ﬁmnclal respémsibilities because of the taxing and spending limitations that

'l Article XIII B, section 6, subdwmlon (8), (8s amended by Pmposmon 1A in November
2004) provides: “Whenever the Legislature or eny state agency mendates a new program
or higher level of service on any local government, the State shall provide a subvention of
funds to reimburse that local governiment for the costs of the program or incréased level

. of service, except that the Legislature may, but need not, provide a subvéntion of funds
for the following mandates: (1) Leg;lslatwe mandates requested by the local agency
effected/ (2) Legislation defininga new crime or changing en existing definition of &
crime, (3) Legislétive mandstes enacted prior-to Januery 1, 1975, or executive orders or
regulations initially implemenﬁng Jegislation enacted prior to January 1, 1875."

12 Department of Finance v. Commission on Srare Moandates (Kern High School Dist.)_ : .
.(2003) 30 Cal.4th 727, 735. -
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articles XIIT A apd XTI B impose.”"* A test claim statute or executive order may impose
a reimbursable state-mandated program if it orders or commands a local agency or school
district to engage in an activity or task.' In addition, the required activity or task must be
new, constituting a “new program,” or it must create & “higher level of service” over the
previously required level of service.'

The courts have defined & “program® subject to article XIH B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public
services, or a law that imposes unique requirements on local agencies or school districts
to mplcment a state policy, but does not apply ganerally to-all residents end entities in
the state.”'® To determine if the program is new or imposes a h1gher level of service, the
test claim legislation must be compared with the legal requirements in effect immediately
before the enactment of the test claim legislation.!” A “higher level of service” occurs

when ﬂlfl: new ‘‘requirements were mtanded to provide an enhanced service to the
public.”

Finally, the newly reqmred ectivity or increased Ieve.l of service must impose costs
mandated by the state.'®

The Commission is vested with exclusive authority to ad_]udmate dlsputes over the:
existence of state-mandated programs within the meaning of article XTI B, séction 6.2 _
In making its decisions, the Commission must strictly construe article XIII B, séction 6
and not apply it as an “equitable remedy to cure the perceived unfairness resulhng from-
polmcal decisions on funding pnon’aes 2

¥ Gounty of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

4 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155,
174,

1% San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal:4th
856, 878 (San Diego Unified School Dist. ); Lucia Mar Unified School Dminct v. Honig
. (1988) 44 Cal.3d'830, 835-836 (Lucia Mar). .

16 San Diego Unified Schoal Dist., supra, 33 Cal.4th 859, 874, (raafﬁrnung the test set
out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar,
supra, 44 Cal.3d 830, 835.).

' San Diego Unified School Dz.s't supra, 33 Cel.4th 859, 878; Lucia Mar, supra, 44
Cel.3d 830, 835.

18 San Diego Unified School Di.s't., supra, 33 Cal.4th 859, 878,

” County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of
Sonoma);, Government Code sections 17514 and 17556.

® Kinlaw v. State of California (1951) 54 Cal.3d 326, 331 334; Government Code
sections 17551, 17552,

1 County of Sonoma, supra, 84 Cal.AppAfh 12635, 1280, citing City of San Jose v. State
of California (1996) 45 Cal.App.4th 1802, 1817.
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'I‘]ns test clmm presents the following issues:

« Isthe test claim legislafion subject to article XIII B section 6 of the California
Congtitution?

» _Does the test claim legislatmn impose a “new program™ or “higher level of

service” on local agencies within the meaning of article XIII B, section 6 of the
California Constitution?

» Does the test cleim legislation i impose “costs mandated by the state” within the
meaning of article XIIT B, section 6 and Government Code section 175147

Issue 1: Is the test claim legislation subject to article XTII B, section 6 of the
: California Constitution?

In order for & test claim statute to impose & reimbursable state mandated program under
article XTII B, section &, the statittory language must meandate an activity or tasl upon
local govemmental agencies. If the statutory language does not mendate or require local
egencies to perform & task, then article XIII B, section 6, is not triggered.

Here, claimant is seeldng reimbursement for services of the district attorney to represent
the people, services of the public defender to represcm‘ indigent prisoners or parolees,
forensic expert witness and investigative services, and sheriff's department services for
transportation and custodial matters. The Penel Code provides that, when a prisoner or
parolee initintes & court hearing under the mentali ,z disordered offender program, the
“court shall conduct & hearing on the petition...,”* the “court shall advise the petrhoner
of his or her right to be.represented by an attomey end of the right to & jury tridl™® and
““the trial shall be by j Jury unless waived by both the person and the district attorney. n24

Thus, once the prisoner or parolee petitions the court for & Penal Code section 2966
hearing, the court shall conduct if. The test claim legislation requires the district attorney
to represent the people in any such hearing. Because the statute also gives thie prisoner or
parolee “the righi to be represented by an attorney,” the public defender is required to
represent the prisoner or paroles when he or she is indigent. Therefore, the Commission
finds that activities of the district attorney, representing the people, and public defender
representing indigent offenders, are meandated by the test claim legislation.

Cleimant esserts that, based on the statements in footnote number 25 of the draft staff
analysis, it is more broadly interpreting the ‘activities® of the district attorney and public
defender-to include expert witnesses, investigators, and sheriff’s department
transportation and custodial services. In the draft staff amalyms the text of footnoté
number 25 read:

The Commission can consider claiment's request for reimbursement for
expert witnesses, investigators, and sheriff’s department mansportaﬁgn and
custodial services at the parameters and guidelines stage to determine

2 penal Code section 2966, subdmsm (b).
B Ibid
% Ibid
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whether these services are needed as & reasonable method of complying with
the mandate pursuant to California Code of Regulations, title 2, section
11831, subdivision (&)(4).

California Code of Regulations, title 2, section 1183.1 states thet parameters and
guidelines shall desctibe the claimable reimbursable costs and include & “description of
the specific costs and types of costs that are reimbursable, ... end a description of the
most reasoneble methods of complying with the mandate.” Section 1183.1,
subdivision (2)(4), defines “the most reasonable methods of complying with the mandate”
&5 “those methods not specified in statute or executive order that are necessary to carry
out the mandated program.” Governmient Code section 17557 requires successful test
claimarits to submit proposed parameters and guidelines within 30 days of adophon ofs
statemnent of decision ona test olmm :

Although the expert witness, mveshgator, ‘and sheriff’s department fransportation and
custodisl serviess may in fact be reagonebly necessary to comply with the mandate, the
plain nieaning.of the test claim statute is limited to the district atidmey and publie
defender services. The statute does not include expert wimosses,.inyestigatm's, or
sheriff’s department services. Therefore, these activities can only be considered for
reimbursement, when claimant proposes them, at the parameters and guidelines stage.

The test claim legislation must also constitute a “program” in order to be subject to article
XTI B, section 6 of the California Constitution. The Commission finds representstion by
thie district attorney and public defender at the subject hearings does oonshhlte a prog:ram
for'the teagons stated below..

The relévant tests regarding whether test claim legislation constitute$ a “program” within ‘
the meaning of article XIII B, section 6 are set forth in case law. The California Supreme
Court, ini the case of County of Los Angeles v. State of California (1987) 43 Cal.3d 46,
defined the word “program” within the meaning of article XIII B, section 6 as & program -
that carries out the governmental function of prov1d1ng a service to the public, or laws -
which, to implement & state policy, impose unique requlrements on local governtnents

angd do not apply gonerally to all residents and entities in the stete. :

Here the district.attorney Tepresents the people at the subject hearmgs and the public
defender represents the prisoner or parolee. Such representation is & peculiarly
governmental function administered by a loca] agency — the county district attorney’s -

_office and the county public defender’s office — as a service to the public. Moreover, the

test claim legislation imposes unique requn'oments upon counties that do not Bpply
gensrally 1o all residents and entities in the state.

Accordingly, the Commission finds that the test claim legislation mandates an actmty or
task upon local agencies and constitutes.a “program.” Therefore, the test claim legisiation
is subject to article XIII B, section 6 of the California Constitution. -

_ ¥ County of Los Angeles v. Srate of Calzﬁ;mza (1987) 43 Cal.3d 46, 56 (C‘aunry of

Los Angeles).
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Issue 2: Does the test claim legisiation impose a “new program or higher leve]
- of service” on local agencies within the meaning of article XIIT B
section 6 of the Callforma Constitution?

The courts have held that legis]a‘aon mposes & “new progrem” or “higher level of
service” when: &) the requiréments are new in comparison with the preexisting schame,
and b) the requirements were intended to providé en enhanced service to the public.* To
malke this detamunanon, the test claim legmlaﬁon must mmally be compared with the
legal requirements in effect immediately prior to its enacunent

. The test claim statutes require counties to prowde distriet attomey and pubhc defender
services — for mchgent persons — when & prisoner or paroles requests a court hearing to
contest a finding that he or she meets the mentally disordered offender criteria. The law
in effect immediately prior to the test claim statutes allowed for commitment of inmates
or parolees:to:a state hospital under the Welfare and Institutions Code, but did not require
any of the acfivities or procedures set forth in the test ¢laim legisiafion. Therefore, the
Commissiod finds that the requirements of the test claim lsgislation are new in
comperison with the preexisting scheme:

The Comithission fittther finds that the requifements in the test claim legisiation were -
intended to provide an enhanced service to the pubhc by protecting the- pubhc from

severely mentally disordered petsons while ensuring a fair hearmg for the prisoner or
parolee

Issue 3: Does the test claimm legxslatmn impose “costs mandnted by the ntate”

within the meaning of article X111 B, section 6 and Government Code
" seetion 175147

F or the mandated activities to impose a re1mb1.u'sable, state-mandated program under
article XTI B, section 6, two edditional elements must be satisfied.. First, the activities
mnust impose costs mandated by the state pursuant to Government Code section 17514,
Second; the statutory exceptions to reimbursement listed in Governmant Code section -
17556 cennot apply :

Government Code section 17514 deﬁnes “costs mandated by the state™ as any mcrea.sed
cost a local agency is fequired to incur as a result of & statute that mendates s new _
Program or hlgh_ez level of service. The test claim alieged costs of $110,000 fof & district
attornsy, $130,000 for a public defender, and $50,000 for sheriff's office servicesfor &
complete fiscal year of 2000/2001. This, there is evidehce in the record; signed under
penalty of perjury, that there are increased costs as & result of the test claim legislation.’
Government Code section 17556 lists several exceptlons which preclude the Comnigsion
from firiding costs mandated by the state. For the reasons stated below, the Commxssmn
finds that ndne of the e.xceptlons apply’ to deny this test claim,

- % San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal 4th
850, 878; Lucia Mar, supra, 44 Cal.3d 830, 835.

4 bid
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Government Code section 17556, subdivision (b}, requires the Commission to deny the
test claim where the test claim statute “affirmed for the state 2 mandate that had been
declared existing law or regulation by action of the courts.” In Pegple v. Gibson (1 98E)
204 Cal.App.3d 1425, the court found that the test claim legisiation violated the equal

~ protection clause of the United States and California Constitutions by not requiring
current proof of dangerousness as required of othér adult persons involuntarily committed
for mental health treatment.2® In response to Gibson, Penal Code section 2966, '
subdivision (c), was modified to add another condition that must be met in order to
continue involuntary mental health treatment.* The condition is whether, by reason of
his or her severe mental disorder, the prisoner or parolee represents & substantial danger
of physical harm to others.

Although this new provision expands the scope of the Penal Code section 2966 heanng
by requiring procf of an additional element, i.e., current proof of dangerousness, the
Commission finds that the first test claim statute actually created the mapdate for district
Attorney and public defender services, This additional element cannot feasibly be
considered a separate, mandated activity, but instead is “part and parcel” to the original
mandated hearing activities.>® Therefore, Govemment Code section 17556 subdivision
(b), is inapplicable to deny the test claim.

Government Code section 17556, subdivision (¢), requires the Commission to deny the
test claim where the test claim statute “imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government, unless
the statute ... mandates costs that exceed the mandate in that federal law or regulation.”

Here, the hearing can testlt in involuntary commitment and treatment of the prisoner or
parolee beyond the parole termination date. Although the Mentelly Disordered Offender
legislation is located in the Pendl Code, the Cahforma Appeliate Court has held that the
statutory scheme is civil rather than penel®® The U.S. Supreme Court has repeatedly
found that civil commitment for any purpose constitutes a significant deprivation of
liberty that requires due process protection,’ and some courts have determined that the
essistance of counsel under those circumstances is required to meet federal due process
standards.*® Moreover, California courts recognize that legsl services for indigent

* Gibson, supra, 204 Cel.App.3d 1425, 1437.

Z Statutes 1989, chapter 228; Senate Bill 1625 (as amended April 27, 1989) Senate
Committee on Judiciary Analysis (1989-90 Regular Session), May 2, 1989, pages 1-2.

® Cf. San Dzego Unified School Dist. v. Commission on State Mandates, supra, 33
Cal.4th 859, 881-882.

*! People v. Robirson (1998) 63 Cal. App 4™ 348, 352 (Robinson); People v. Superzor
Court Cl\r!yew) (1996) 50 Cal.App. 4% 826 (Myers).

* Addington v. Texas (1579) 441 U.S. 418,

* Heryford v. Parker (10% Cir. 1968) 396 F.2d 393, where the court held that a civil
proceeding resulting in involuntary freatment commands observance of the constitutional
safeguards of due process, including the right to counsel.
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pe:rsons at public expense a.re mandated In clvﬂ proceed.mgs relating to mental health
matters where regtraint of liberty is possible.’

Thus, the question is whether public defender services for indigent prisoners or parolees
'results in costs mandated by the federa! government — in the form of constitutional
" rights fo counsel under the Sixth Amendment and rights to due process under the
Fourteenth Amendment. The Commission finds the public defender services do not
result in costs mandated by the federal government for the reasons stated below.

The Celifornie Supreme Court in Sarn Diego Unified School Dist.®® addressed the issue of
costs mandated by the federal government in the context of school expulsion due process
hearings. There, the relevant test claim statute compelled suspension and mandated a
recommendation of e.xpulswn for certain offenses, which then triggered & mandatory
expulsion heanng It was not disputed that the resulting expulsion hearing was
required to “comply with basic federal due process requirements, such as notice of
charges, a right to representation by counsel, an explana:tlon of the evidence supporting
the charges, and an opporh.tmty to call and cross-examme witnesses and to present
evidence,™’ :

The court stated that in the absence of the mandatory prowsmn, a school chstrlct wnuld
not automatically incur the due process hearmg costs that are mandatéd under federal
lew.** Further, the mandatory expulsion provision did not implement a federal law or
regulation, since the federal law did not at the time mnndate an expulsmn
recommendation or expulsion for the cited offenses.®® Even the provisions settmg forth
expulsion. hearmg procedures did not in thermnselves require the school district to incur -
any costs, since neithér those provisions | nor federal law required that any such expunlsion

_ recommendation be made in the first place.* The court concluded:

‘Because it is state law [the mandatery expulsmn provision], and not federal
due process law, that requires the District 1o take steps that in turn require it
1o incur hearing costs, it follows ... that we cannot cheracterize any of the
hearlng costs incurred by the District, triggered by the mandatory [state] .
provision ..., as constituting 4 federal mandate (and hence being
nonreimbursable). We conclude that under the statutes existing at the time -
of the test claim in this case ..., i/ such hearing costs—those designed to
satisfy the minimum re.quirements of federal due process, and those that
may exceed tho se requirements—-are, with respect to the mandatory

% Phillips v. Seely (1974) 43 Cal, Apde 104, 113; Waltz v. Zumwalt (1985) 167
Cal.App.3d 835, 838.

3% San Diego Unified School Dist., supra, 33 Cal. 4% 859,

% San Diego Unified School Dist., supra, 33 Cal.4™ 859, 879.
3 Ihid.

3 Jd. at 880.

* Id et 881.

4 pid
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expulsion prowmon ., State mandated costs, fully re:mbmsable by the
state. (Emphasis in ongmal )

Like the test claim legislation in the San Diego Unified School Dist. case, there is-no pre-
existing federal statutory scheme requiring the states to implement civil commitment
proceedings for mentally disordered offenders. Rather, the civil proceedings set forth in
the test claim statute constitute e néw state program, and counties would not otherwise be
compelled to provide defense services to indigent persons wishing to contest involuntary
treatment or commitment if the new program hed not first been creeted by the state.
Therefore, Government Code sectmn 17556, subdivision (c), is inapplicable to deny the
test claim. .

Government Code section 17556, subdivision (e), requires the-:Commission to deny the
test claim if the “statute ... or an appropriation in the Budget Act or other bill provides
for offsetting savings to.local agencies ... that result in no net costs to the local agencies
., or includes additional revenue that was specifically intended to fund the costs of the
state mandate in an arount sufficient to fund the cost of the state mandate.” Welfare and
Institutions Code section 4117 allows reimbursement to local agencies for certain mental
health trials or hearings involving inmates of state mental hospitals. Section 4117
specifically allows for reimbursement of casts incurred by counties for hearings
conducted as a result of district attorney-initiated petitions to continue invohuntary
treatment as a continuation of parole, pursuant to Penal Code section 2972.

" Neither section 4117, nor any other statutory or Budget Act provisions, Prowde for

© reimbursement for costs incurred by counties for hearings conducted pursuant to Penal
Code section 2966. Therefore, Government Code section 17556, subdivision (), is
inapplicable to deny the test claim. ‘

Government Code section 17556, subdivision (g), requires the Commission to deny the
test claim if the “statute created a new crime or infraction, eliminated a crime or
infraction, or changed the penalty for a crime or infra;tion, but ornly for that portion of the
statute relaﬁng directly to the enforcement of the crime or infraction.” The Department
of Finance, ih its cornments of August 9, 2001, asserted that the test claim legislation
should not be considered a reimbursable mandate because “the costs claimed for
reimbursement are related to enforcement of & changed penalty for & crime or mfracuon,
BS specrﬁad in Government Code section 17556 (g).”

However, as noted above, the test claim statute itself identifies the subject he.armgs as
“civil hearings,”* and California courts have re&fﬁrmed that the Mentally Disordered
Offender legislation is civil rather then penal.”® In the Robinson case, the Second District
Court of Appeal overruled its previous determination that the Mentally Disordered '
Offender law was penal in nature. Citing an earlier case, it stated that the Mentally -
Disordered Offender scheme is “concerned with two objectives, neither of which is .

“ Id at 881-882.
2 Penal Code section 2966, subdivision (b).

* People v. Robmson supra, 63 Cal App.4™ 348; Peaple v. Superior Court (Myers)
(1996) 50 Cal App.4® 826,
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penal: protectmn of the public, and prowdmg menta.l heath treatment for certaln
.offenders who are dangerous and suffering from severe mental illnesses.”™ Besed on the
case law interprefing the Mentally Disordered Offender law, Government Code sectxon
17556, subdivision (g), is inapplicable to deny the test claim.

CONCLUSION

Based on the foregoing, the Commission finds that Penal Code section 2966 imposes a
reimbursable state-mandated program on local agencies within the meaning. of article
XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following activities resulting from such hearings:

e district attorney services to represent the people; and

e public defender services to represent indigent prisoners or parolees.

.“ People v. Robinson, supra, 63 Cal.App.4™ 348, 352.
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DRAFT PARAMETERS AND GUIDELINES
Penal Code Section 2966

Stetutes 1985, Chapter 1419’
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statates 1989, Chapter 228.
Statutes 1994, Chapter 706

Mentally Disordered Offenders:; |
Treatment as a Condition of Parole (00-TC-28, 05-TC- 06)

County of San Bernardino, Claimant

1. SUMMARY OF THE MANDATE

On July 28, 2006, the Commission on Stite Maendates (Commission) adop‘ted g Statement of
Decision ﬁ.ndmg that the test cleim legislation imposes a reimbursable state-mandated program
on Jocal agencies within the meaning of article XTII B, section 6 of the California Constitution

and Government Code section 17514 to perform the following activities resulting from Penal
Code section 2966 hearings: .

+ district attorney services to represent the people and

~» public defender services to represent md:gent prisoners or parolecs
IL ELIGIBLE CIAIMAN TS

Any city, county, and c1‘cy and county that incurs incrsesed costs as & result of this rezmbursablc
state-mandated.program is eligible to claim rmmbu:sement of those costs

Im. PERIOD OF REMMBURSEMENT

.Governmenit Code section 17557, subdivision (c),- states that a test claim shall be submtted onor
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The
County of Sar Bernardino filed the test claim on July 5, 2001, establishing eligibility for fiscal

year 2000-2001. Therefore, costs incurred pursuant t0 Penal Code section 2966 hearings are
reimbursable on or after July 1, 2000.

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the
subsequent year may be included on the sarhe claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year

costs shell be submitted to the State Controller within 120 days of the i issuance date for the
claiming mstmcnons

! The test clmm was amended on March 2, 2006 to add this.statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision (c), that were in
effect on the date of the ﬁ.lmg of the original test claim.

Drgft Parameters & Guidelines
‘Menlalty Disordered Offernders:
Treatment as a Condition gf Parola
00-TC-28, 05-TC-08
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If the total costs for & given ﬁscel year do not exceed $1,000, no relmbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES -

To be ehgrble for mandated cost rermbursement for any ﬁsce.l year, only actuel costs may be
claimed. Actual costs are those costs ectually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such -
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the .

event ot activity in question. Source documents.mey include, but are not limited to, employee
time records or time logs, sign—ih sheets, i.uvoiees end receipts.

Ewdence conoborahng the gource doouments may include, but is ngt limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include & certification or declaration stating, “T certify (or declare) under
penalty of petjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.

: Ev1denee eormbore;hng the source doeuments may melude data relevant to the re:mburseble

However, eorroborahng documents cennot be eubstrtuted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the elalmant 15
required to incur as & result of the mandate,

For each eligible claimant, the following activities resulting from Penal Code section 2966
hearings are reimbursable: Lo

e District artomey services to represent the people.
» Public defender services to represent indigent prisoners or paroless.
V.  CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each raimburseble activity. identified
in Section IV; Reiniburseble Activities, of this document, Each claimed reimbursable cost must
be supported by source dociimentation as described in Secuon IV, Addmonally, eech
reimbursement elmm ‘must be filed in a txmely mANner,

A. Drreet Cost Rggortmg

Direct costs are those costs incurred epeerﬁcally for the relmbm‘se.bie ectwrtres. The followmg
dlrect costs are eligible for: re:.m'omsement.

. 1 Sala.nes endBeneﬁts

Report eeeh employee mplenung the relmbursable activities by naire, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed end the hours -
devoted to each reimburseble aetrv1ty performed.

-

Draft Parameters & Guldelines

- . Mentally Disordered Offenders;

' Treatmen! az g Cordition gf Parple
00-TC-28, 05-TC-06
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2. Materials and Supplies

Report the cost of materials and sipplies that have been consumed ot expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant, Supplies -
that are withdrawn from inventory shall be charged on an appmpnate and r&cogmzed
method of costing, consistently applied.

3. Confracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent
on the activities and all costs charged, If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
‘contract services ere also used for purposes other than the reimbursable activities, only
the pro-rata portion of the services used to mplemant the reimbursable activities can be
claimed. Submit contract consultant and ettorney i mvmces thh the claim and a
-description of the’ contract scope of semces

4. Fixed Assets and Equxpment

Report the pm-chase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activiies. The purchase price includes taxes,

. delivery costs, and installation costs, If the fixed asset or equipment is &lso used for
PUrposes other then the reimbursable activities, only the pto-rats portion of the purchase
price used to implement the reimbursable acnvmes can be clmmed

5, Travel

'Report the name of the employee traveling for the purpose of the reimbursable activities.

- Include the date of travel, destinatios point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee trave] time according to the rules of cost
element A.1, Salaries and Benefits, for.each apphcable reimbursable. ac.tmty :

B Incn:rect Cost Rates

Indirect costs are costs that are incurred for & common or joint puzposc, beneﬁtmg more than one
program, and are not directly assigneble to a particular departrent or program mthom efforts
disproportionate to the result achieved. Indirect costs may include both.(1) overhead costs of the }
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on e systematic and rations! basis through.a cost ellecation plan.

Compsznsation for indirect costs is eligible for reimbursement utilizing the procedurs pmvided in-
the Office of Management and Budget (OMB) Circuler A-87. Cleimants have the option of-
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rete Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%.

If the claiment chooses to prepare an ICRP, both the duect costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures end unallowable costs (as defined and described in OMB Circular A-87

Dragft Parametars & Guidelines
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Attachments A and B). However, unallowable costs must be mcluded in the direct costs if thay '
represent activities to which indirect costs are properly ellocable, ' .

The distribution bese mey be (1) total direct costs (excludmg capital expendltures and other
distorting items, such as pass-through funds, major subcontracts, etc,), (2) direct salanes aod
weges, or (3) another base which tesults in an eqmtable dlstnbuuon. '

In calculatmg an ICRP, the cla.lmant shall have the chmce of.oze of the followmg
methodplogies:

- 1. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base penod as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of appliceble credits) by an equitable distribution' base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mendates. The raté should be expressed as & percentage which the total
amount allowsble indirect costs bears to the base selected; or-

2." The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B)' shall-be rccomplished by (1) separating & department
section’s: total costs for the base period as exther dxrec.t or mdxrecf, and (2) dnndmg
the total allowable indifect costs (net of apphcable credms‘) by an equitable

© distribution base. The result of this process is an ihdirect cost-rate:that is used to
digtribute indirect costs to mandates, The rate should be sxpressed as a percentage
which the total amount allowable inidirect casts bears to the base seleoted. - -

YL RECORD RETENTION '

Pursuant to Government Code.section 17558.5, subdivision (a), 2 reimbursement claim fer actual
costs filed by .aloct] agéney or school distriet pursuant 1o thig cha.pter2 is subject to the initiation
of an endit'by the Coritroller no later than three years after the date thiat the actual-reimbursement
clairn is filed or last smended, whmhevecr is later, However, if no funds are appropriated or no .
... payment is made to'a claimant for the program for the fiscal year for which the claim is filed, the

time for the Controller to initiate an audit shall commence to run from the datecf initial payment
~ of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced, All documents used tp support the re1mbursahle activities, as described
in Section IV, muat be retdined dunng the penud subject to endit: If an audit has been initiated .
by the Controller: durmg the penod sub_] ect to audit, the retentlon penod is extended until the
ultimate resolutmn of eny a:ucht ﬁndmgs

VIL OFFSETTING SAVINGS AND REIMBURSEMENTS

Any uﬂsetu.ng savmgs the clmmant experiences in the same program as a result of the same
statutes or axecui.we orders found to -contain the mendate shall b dedudted from the costs :
claiméd. Ih addition, reimbursement for this maridats from any source, inchiding but not limited
10, service fees collected, federal ﬁmds end other state funds, shall be identified and deductad
from this clairfi,

? This refers 1§ ivisi ter 4 of the Government Code,
_Thxs refers to Title 2, division 4, part 7, chep 4 et Paramtes & Gl

' ’ Mentally Disordared Offenders:

_Treaiment az a Corudttion. of Parole
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VIOL. STATE CONTROLLER’S CLAIMIN G INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopte_d parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be -
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming
instructions shell constitute a notice of the right of the local agencies angd school districts to file
' reimbursement clairas, based upon parameters-end gmdelmes adopted by the Commission,

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shell review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines that the cleiming instructions do not conform te the parameters and

~ guidelines, the Commission shall direct the Controller to modify the claiming instructions and

the Controller shall modify the claiming instructions to conform to the parameters and guidelines
es directed by the Commission.

‘In addmon, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision {d), and California Code of Regulations, title 2, section 11832,

X LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parhes and provides the legal and factual
besis for the parameters and guidelines, The support for the legal and factual findings is found in .
the administrative record for the test claim. The administrative record, mcludmg the Statement
of Decision, is on file w1th the Commission.

Draft Parameters & Guidelines
Menially Disordered Ciffendera:
Treatmen! ax a Condition ¢f Parols
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Aungust 22, 2006

Ms. Panla Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

And Interested Parties (See Enclosed Muailing List)

RE: Draft Parameters and Guidelines
Mentally Disordered Offenders: Treatment as a Condition of Parole (00-TC-28,
05-TC-06) ’ ) '
Penal Code section 2966
. _ County of San Bernardino, Claimant
Statutes 1985, chapter 1419; Statutes 1986, chapter 858; Statutes 1987, chapter 687;
Statutes 1988, chapter 658; Statutes 1989, chapter 228, Statutes 1994, chapter 706

Dear Ms. Higashi:

The County of San Bemardino (County) has reviewed the draft parameters and guidelines for the
above named claim as proposed by the Commission staff. Pursuant to California Code of
Regulations, title 2, section 1183.12, subdivisions (b) and (c), we are submitting modifications as
notated (italicized) in the attached copy.

On July 28, 2006, the Commission on State Mandates (Commission) found the Test Claim to be’
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 to perform the following activities
resulting from Penal Code section 2566 hearings:

s District attorney services to represent the people; and
¢ Public defender services to represent indigent prisoners or parolees.

Representatives of the County Public Defender’s Office and the District Attorney’s Office have

provided a detailed listing of “Reimbursable Activity” components. These components serve to

break down the above listed mandated activities into measurable pieces and represent reasonable
. methods of complying with Penal Code section 2966 hearings. We would note that as part of the °

proceedings, the Sheriff’s Department services are required for transportation, care and custody
of the petitioner. '
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Ms. Paula Higashi

Executive Director -
Commission on State Mandetes
August 22, 2006

Page 2

We would also note that MDO commitment trials pursuant to Penal Code §2966, address the
diagnosis of a mental disorder, its remission status, and an assessment of risk stemming from the
diagnosed mental disorder. These are precisely the issues addressed in MDO commitment trials
pursuant to Penal Code §2970 and 2572, for which the ebove referenced ‘activities’ have been
found to be reimbursable. MDO adjudications, whether pursuent to 2966 or 2970/2972, are by
definition, expert driven. Representation without appropriate investigation and the assistance of
expert witnesses wounld constitute ineffective assistance of counsel.

As a representative for the claimant, I would request that the Commission staff incorporate the
modifications as presented into the Parameters and Guidelines for this reimbursable state-
mendated program. :

DECLARATION of CLAIMANT:

The foregoing facts are known to me personally and if so required, I could and would testify to
the statements made herein. I declare under penalty of perjury under the laws of the State of
California that the statements made in this document are true end complete to the best of my
personal knowledge and as to all matters, I believe them to be true.

Bonnie Ter Keurst
Manager, Reimbursable Projects

BT:wds

Enclosures
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DRAFT PARAMETERS AND GUIDELINES
Penal Code Section 2966

Statutes of 1985, Chapter 1419
Statutes of 1886, Chapter 858
Statutes of 1987, Chapter 687
Statutes of 1988, Chapter 858
Statutes of 1988, Chapter 228
Statutes of 1894, Chapter 706

Mentally Disordersd Offenders:

Treatment as a Condition of Parole (00-TC-28, 05-TC-06)
County of San Bemardino, Claimant-

SUMMARY OF THE MANDATE

Penal Code section 2966 sats forth procedures for civil court hearings that are initiated by a
prisoner or parolee who wishes fo contest a finding, mads at the time of parole that he or
she meets the mentally disordsred offendsr criferia, as defined in Penal Code section 2962.
Once the petition for civil hearing is filed, the superior court shall conduct such a hearing;
the districf attomey is required fo represent the peopls; and the public defender is required
to rspresent the petzﬂonenf he or she'is indigent.

On July 28, 2008, the: Commission on State Mandates (Comm:ssmn) adopted a Statement
of Demsmn ﬁndmg that the test claim Ieglslahon imposes a reimbursabile state-mandatad

~ pregram on local agencies w1th|n the meaning of article XHI B, sestion 6 of the California

Constitution and Government Code section 17514 to perform the following activities
resulting from Penal Code section 2066 healrlngs

o District attorney services to represent the peopls; and

» Public defender services to represent indigent prisoners or parolses.

ELIGIBLE CLAIMANTS

Any city, county, and city and county that incur increased costs as a result of this
reimbursable state-mandated program is eligibie to claim reimbursement of those costs.

'PERIOD OF REIMBURSEMENT

Government Codé sectiof 17557, stibdivision (¢), statés that a test claim shall be submitted
on or before June 30 following a given fiscal year o estabiish-eligibility for that fiscal year.
The County of San Bermardino filed the test claim on July 5, 2001, establishing eligibility for

! The test claim war amendeéd on Mareh 2,2006 to add this statute. The amendment was ac::epted based on provisions of
Government Code sechnn 17557 suhd.tvismn (c), that were ir =~ op the date of the filing of the original test claim.

8:\SBYO\SESO anmemﬂ and Gmduhnn\MDO Pamla Tmmnnt\m Draeft PodGs.doo

209
: 1




Draft Paramaters and Guldellnes
Mentally Disordersd Offenders: Treatment as a Condltion of Parole

IV,

fiscal year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2066
hearings are reimbursable on or after July 1, 2000,

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to
Government Code section 17561, subdivision (d)(1)(A}, all claims for reimbursement of

initial fiscal year costs shall be submitted to the State Controller wrthln 120 days of the
issuance date for the ciaiming instructions.

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed,

except as otherwise allowed by Government Code section 17564.

REIMBURSABLE ACTIVITES

To be eligible for mandated cost reimbursement for any fiscal year, enly actual costs may
be claimed. Actual costs are those costs actually incurrad to impiement the mandated
activities.” Actual costs must be traceabie and suppaorted by source documents that show
the validity of such costs, when they ware incurred, and their relationship to the.
reimbursable activities. A source document is a document created at or near the same
time the actual cost was incurred for the everit or activity in question. Source documents

-may. inciude, but are not'limited to, employee time records or time logs, sign-in sheets,

invoices, and receipts:.

Evidence corraborating the source documents may include, but is not limited to,
worksheets, cost alldcation reports (systemn generated), purchase orders, contracts,
agendas training packsts, and declarations. Declarations must: include a certlﬂcatlon or
declaration staﬁng, “| certify (or deciare) under penalty of petjury under the laws of the
State of California that the foregoing is.true and correct,” and must further comply with the
requirements of Code of Civil Procedure section 2015.5. Evidence corroborating the
source documents may include data reievant to the reimbursable activities otherwise in
compliance with local, state, and faderal government requirements. However,
corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for
reimbursabie activities identified below. increased cost is limited to the cost of an activity
that the claimant is required 1o incur as a result of the mandate.

For each eligible claimant, the following activities performed by local agency staff to
represent the peopls and indigent prisohers/parolees pursuant fo rasulting-from Penal
Code sectlon 2066 heanngs are reimbursable:

A One-Time Activities |
1. Daveloping policies and procedures fo implament Penal Code section 2966,

2. Developing or procuring computer software to track PC 2966 petitioner status.
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3. initial training of staff on the mandated PC 2966 acfivities.

B. Continuing Activities

1.

Review relevant documentalion, which inciudes: the pelition appealing the Board
of Prison Terms (BPT) decision; the decision of the BPT commissioner and the
recording of the BPT hearing with supporting documentation; pertinent prison,
parole and medical records; Conditional Release Program records; police and
probation reports; criminal histories; the evaluations by CDC, DMH, and BPT
svaluators; and records of prior MDO proceedings. This activity includes the
following: : ' '
a) Attorney, secretarial, and paralegal, services;
b) Copying charges; and’

¢) Long distance telephone charges.

Prepare and file motions with the Superior Court. This activity includes the
following: .
&) Altomey, secretarial, paralegal, and investigator services;
“b) Copying charges; and
¢) Long distance telephone charges.

Prepare and represent the State and the indigant prisoner or parolee in a civil
hearings on the pefifion regarding the appea! of the petitionsrs MDO stafus
under Penal Code section 2962, This activity includes the following:

a) Attorney, secrstarial, paralegal, and investigator services;

b) Copying charges; and

c) Long distance telephone charges.

Retain necessary experts; investigators, and professionals to prepare for and
testify at any civil trial, and any subseguent pefition hearings.

Travsel to and fri:m state hospitals, prisons and county jails where detailed
medical records and case files are maintained. This activity includes: Aftomey,
secretarial, paralegal, and investigator services.

- Travel fo and from state hospitals, prisons ahd county jails bjr the defense

counsel in order to meet with the prisoner client. This activity includes: Attomey,
secretarial, paralsgal, and investigator services.

Travel to and from court. This activity includes: Attomey, secrefarial, paralegal,
and investigator services.

Provide transportation, care, and custody of each PC -2966 petitionsr before,
during, and after the civil hearings by the County’s Sheriff Department.

Prepare and represent the State and the indigent prisoner or paroles in a bench
or jury trial fo decide whether or not the petitioner meets the criteria to be

S:\SBSC\IBI0 Parkmeters and GuidslinesiMDO Perols Treatmoof\ACR, Drakt Pa&Os.doo " 3
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committed under the MDO Act (Penal Code §§ 2962, 2965). This activity
includes the following: .

a) Aftomey, secretarial, péra'legal, and ini/estigator services;
b) Copying charges; and
- ¢) Long distance felephone charges.

10. Attendance and parficipétion in continuing training necessary to retain

professional competsnce in MDO cases, civil trial skills, and associated mental
health issues.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost eiements must be identified for each reimbursable activity
identified in Section IV, Reimbursable Activities, of this document. Each claimed
reimbursable cost must be supported by source documentation as described in Section IV.
Additionally, each reimbursement claim must be filed in a fimely manner.

A. Direct Cost Reg-orting

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are sligible for.reimbursement: .

1. Salaries and Benefits

Report each employee implemeanting the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided
by productive hours). Describe the specific reimbursable activities performed
and the hours devoted to each rsimbursable activity performed.

2. Materials and Suﬁpiies

Report the cost of materials and supplies that have been consumed or expended
for the purpose of the reimbursable activities. Purchases shall be claimed at the
actual price after deducting discounts, rebates, and allowances received by the
claimant. Supplies that are withdfawn from inventory shal-be charged on an
appropriate and recognized method of costing, consistently applied.

3. Contracted Services

Report the name of the coniractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the confract is a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purpcses
other than the reimbursable activities, only the pro-rata.portion of the services
used to implement the reimbursable activities can be claimed. Submit contract

. - ) ) [ I 4
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consultant and attorney invoices with the claim and a description of the contract
scope of services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including
computers) necessary to implement the reimbursabie activities. The purchase
price includes taxes, delivery costs, and installation costs. If the fixed asset or
equipment is also used for purposes other than the reimbursable activities, only
the pro-rata portion of the purchase price used to implement the reimbursable
activities can be claimed.

5. Travsl

Report the name of the employee traveling for the purpose of the reimbursable
activities. Include the date of travel, destination point, the specific reimbursable

~activity requiring fravel; and related travel expenses reimbursed to the empioyes

in compliance with the rules of the local jurisdiction. Report employee traval time
according to the rules of cost elemant A.1, Salaries and Benefits, for each
applicable reimbursable activity.

6. Training

Report the cost of training an employae fo perform the reimbursable activities, as
specified in Section IV. of this document. Report the name and job classification
of each employee preparing for, attending, and/or conducting training necessary
fo implement the reimbursable activities. Provide the fitle, subject, and purpose
(related fo the mandate of the training session), date atfended, and location. If
the training encompasses subjects broader than the reimbursable activities, only

_ the pro-rata portion can be claimed. Report empioyes training fime for sach

applicable reimbursable activity according to the rules of cost slement A.1,
Salaries and Benefits, and A.2, Mafsrials and Supplies as stated in this section.
Report the cost of consultants who conduct the trammg according to the rules of
cost elsment A.3, Contracted Services.

B. Indirect Qgst Raies

Indirect costs are costs that are incurred for a common or joint purpose, benefiting mors
than one program, and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both
(1) overhead costs of the unit performing the mandate; and (2) the costs of the central
govemment services distributed to the other departments based on a sysiematic and
rational basis through a cost allocation plan.

Compensa’uon for indirect costs is eligible for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87., Claimants
have the option of using 10% of direct labor, excluding fringe benefits, or preparing an
Indirect Cost Rate Propesal (ICRP) if the indirect cost rate claimed exceeds 10%.
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If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall .
exclude capital expenditures and unallowable costs (as defined and described in OMB

Circular A-87 Attachments A and B). Howaver, unaliowable costs must be included in

the direct costs if they represent activities to which indirect costs are properly aliocable, -

The distribution base may be (1) total direct costs (exclud:ng capital expeﬁdrtures and
other distorting items, such as pass-through funds, major subcontracts, ste.), (2) direct
salaries and wages, or (3) another base which results | in an equitable distribution.

In.calculating an ICRP, the Cialmant shall have the choice of one of the followmg
methodoiogies: ‘ : 4 .o

1. The allocation of allowabie indirect costs (as defined and described in

' OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
classifying a department’s total costs for the base period as either direct or
indirect, and (2) dividing the total allowable indirect costs (net of apphcable
credits) by an equitabls distribution base. The result of this process is an
indiract cost rate, which is used to distribute indirect costs to mandates.
The rate should be expressed as a percentage, which the total amount
aliowable indirect costs bear to the base selected; or

2, The allocation of aliowabie mdlrect costs (as defined and descnbed in

- OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
separating'a department into groups; such as dmsmns or sections, and
then classifying the division's or section's ‘total costs for the base period as

* elther direct or indirect, atd (2) dividing the total allowable indirect costs

(het of appllcable credits). by an equitable dlstrlbutlon base. The result of
this process is an |nd|rect cost rate that is used to distfibute indirect costs
to mandates. The rate should be expressed as & percentage which the
total amount alibwable indirect costs bear to the base selectad.

Vi. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for
actual costs filed by a local agency or school dtstnct pursuant to this c:ha\p’cer2 is subject to
the mitlatlon of an audrt by the Controller no later than three years gfter the date that the
actual relmbursement claim i Is filedor fast amended ‘whichever | ls Iater

However, if no funds are appropnated or nd payment ismadete a ciatmant for the program
for the fiscal year for which the claim is ﬁiad thetime for the Controller to m:’nate an audit
shall commence to run from the date of initial payment of the claim. In any case, an audit

~shall be completed no later than two years ; after the date that the audit is commenced. All
documents used to support the' relmbursable actwltles ‘as described in Section IV, must be
retalned dunng thé period- subject {o audit. If an audit has been mrtxated by the Controlier .

2 This refers to Ti:flez,d'wision 4, pert7, chnpmrllofﬂm Government Code. . _ )
SASBIOSRS0 Parameters and GuidelinssMDO Perois Trastmend ACR Draf PrtGados 0




Draft Paramstars and Guldélinas
Mentally Disorderad' Offenders: Treatment as a Condltion of Parole

= B dunng the penod subject to alidit, the retentlon penod is extended uniil the ultimaté
o resolution of any audit findings.

VL. 0FFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the
costs claimed. in addition, reimbursement for this mandate from any source, including but

not limited to, service fees coliectad, federal funds and other state funds, shall be identifisd
and deducted from this claim.

VIll. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

.Pursuant to Government Code section 17558, subdivision (b), the Controlier shall issue
claiming instructions for each mandate that reguires state reimbursement not later than 60 -
days after recennng the adopted parameters and guidslines from the Commission, to assist
local agencies and school districts in claiming costs to be reimbursed. The clalmmg
instructions shall be derived from the test cialm decision and the parameters and guidelines
adopted by the Commission.

Pursuant to Govemment Code section 175641, subdivision (d)(1), issuance of the claiming
‘ instructions shall constitute a notice of the right of the local agencies and school districts to

file reimbursement claims, based upon parameters and guidslines adopted by the
Commission. :

IX. REMEDIES BEFORE THE COMMISSION .

Upon request of a local agency or schoo! district, the Commission shall review the claiming
instructions issued by the State Controlier or any other authiorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. if the
Commission determines that the claiming instructions do not conform to the parameters
and guidelines adopted by the Commission, the Commission shall direct the Controller to
modify the claiming instructions and the Controller shall modify the claiming instructions to
conform to the parameters and gmdellnes as dlrected by the Commission.

In addition, requests may be made to amand parameters and guidelines pursuant to

Government Code section 17557, subdlwsmn (a), and Califomia Code of Regulations, titls
2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and
. factual basis for the parameters and guidelines. The support for the legal and factual

findings is found in the administrative record for the test claim. The administrative record,
including the Statement of Decision, is on file with the Commission,

8)\5R0\SBS0 Parmmoters end GuidelinesMDO Parcls Trestmsntl ACE. Drnft PakGo.doo 7
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AUDITOR/CONTROLLER-RECORDER
COUNTY CLERK

xunrrnn/cnm'am.l.m 252 wﬂst Hosprtamy Lang, Fourth Floor LARRY WALKER .
san Bemerding, CA 92415-0018 » (909) 387-8322 « Fax (809) 386-8830 Auditor/Controller-Recordsr
{ECORDER » COUNTY CLERK = 222 West Hospltality Lans, First Floor County Glerk

;an Bemardino, CA 92415-0022 = (B08) 387-B306 = Fax (80B) 3B6-B040 - ELIZABETH A, STARBUCK

Asslstent Auditor/Controller-Racorder
Assistant County Clark

COUNTY OF SAN BERNARDIND

PROOF OF SERVICE

|, the undersigned, declare as follows:

| am employed by the County of San Bemarding,
Steta-of California. My business eddress is 222 W,
Hospltality Lane, San Bemardino, CA 82415. I'eam 18
years of age or older,

On August 22, 2008, | faxed and malled the lettar
datedi Auglst 22, 2006 to the Commiseion on State
Mandates in response to the Draft Parameters and
Guidelines  Mentally Disordered  Offenders:
Traztment as a Condltion of Parole (00-TC-28, 0b-
TC-06), Penal Code section 28686, County of San
-Bemardino Claimant,  Stetutes 1985 chapter 1418g;
Statutes 1888, chapter BSB; Statqt_as 1987, chapter
687, Statutes 1288, chapter &5B; Statutes 1888, -
chapter 228, Statutes 1894, chapter 706 and faxed
andior malled it atso to the other parhes hsted cm this
maliing list.

| declare under penalty of pefjury under the laws of
the State of Caltfomia thet the foregoing is true and
correct, and that thls declaration was executed on
August 22, 2006 at, San Bermnardino, Cafifornia.
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' o-o:-!glnal List Date;
Last Updatad;

List Print Date:

Claim Number:

lssus:

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission maling llst is continuously updated @t requests are recalved fo includs or remove any party or peraon
onthe meling Ist. A current maliing list ts provided with commisslon correspondence, and & copy of the-ourrant malling
ligtis avalisbie upen requast et any fime, Excapt es provided otharwlss by commission ruls, when & parly or interested
party filee any written matarial wih the commisglon concerning 2 cialm, It shall simufiensously sarve & copy of the writen
matartal on the parfles and Intsrasted parties to the claim idsntifled on the malling lst provided by the ocmmiasian. (Cal,

Code Reps., it 2, § 1181.2.)

Maliing Information: Othar

WMailing-List

Mentally Disorderad Dﬁend'arazl Traatment as a Condltion of Parole

Mt Mark Sigman .
Riversida County Bharlffe Cffics
4086 Lemen Sireet

P O Box612

Rivarsics, CA 82502

Tel:

Fax

(951) D&6-2700
(51 B65-2720 .

Mr. David wellhousa
David Welhouse & Assoclates, Inc,

p175 Kiafar Bivd, Sutte 121
Sacramanto, CA 85828

Tal

Fax

(918) 368-B244

(518} 38B-5723

Dffies of the Cbunty Coungel
County of 8an Luls Oblapo

County Govemment Centar, Room 388 -
Ban Lils Oblepe, C e

'i'al:

Fex

(BOB) 784-5400

(803) 781-4221

Ms. Susen Gaanécqu
Dapariment of Financs (A-15)
916 L Strest, Sults 1180
Sacremanio, CA BEB14

Tel:

Fex

(818). 445-3274
(818) 324-4B88

Mr, Biave Kell '
Californta State Association of Counties
1100 K Stredgl, Sulie 104

Bacramanto, CA B5814-3841

Tel: _

Fax

(818) 327-7623

(818) 441-5507

© Msi Matignne O'Mallsy. . .
Leglaiztive-Analyst's Offios (B-28)
B25 L Straet, Sults 1000

- Bacramento, CA B5B14

Page: 1

Tat:

Fax

(848) 316-B315

(918) 324-4281




{ ' (

» Mr. J. Braaiay-Eqrg_esd ]
Public Resource Menagement Group
1880 Lead HIl Boulsvard, Suits #108

©Telh - {918) 677-4238°

Rosevilis, CA BEEBY ) _ < Fax  (918) 877-2283
~ Mg, Jesas McGEUInn R _ ] ..

Departmant of Flnanca (A-15) Tek D1B) 445-B813

915 L Strest, Bth Floor | B

Becramento, CA B6B14 . Fex (B18) 227-0225

Mz, Bonmie Tar Keurst _ Clatmant

County of San Bernardino ' T 808) 366-B8E0

Offisa of the Audttor/Contraller-Recorder : B (e08) :

1222 Wast Hosplisllly Leana - : . " Fex = (P0OP) 386-8830

Sen Bemardino CA 9241 5-0018

i, Staphen Seucedo

- Departmant of Menta! Health (A-31) Tel  (B1B) B84-2318
1800 Bth Birest, Room 163
Smoramento, CA BE814 ‘ Fex

~Me, Ginny Brummels
Biats Controller's Office (B-0B) . | Tak (B18) 324-0256
Divislon of Actounting & Reporfing

2309 C Btreet, Sulte 600 - - - Fax  (p18) 323-BE27 |
Basraments, CA 28618 - ;

Wir. Alan Burdick

MAXTMUS ' : | Teb  (218) 485-8102

4320 Aubum Bivd., Suite ZDUD .
Seoramants, CA 55841 - Fax  (B18) 4880111 -«
Mir. Leonard Keys, Eeg. j . ” D L
Coynfy of Loe Angalss Tel  (213)B74-8584 . W
Audior-Confrofisr'a Office . : : ST

Log Angeles, CA 80012

Mr. Glen =varrogd

Cliy of Nawpmrt Beach . _‘ . ' o TE].: . (949) 544_3127 N
3300 Newport Bivd. : T C
P. 0. Box 1758 : Fax  (548) 844-3330 '

Nawpcrt Baach CA 92859-1755

Mr. Jim Jag‘gera

Teb  (D46)B48-B4D7
P,0. Box 1683 o . !
Carmichaal, CA BE80B ' -~ Fak  (P18) B4B-BAOT

‘ Page 2 - ‘ . . 218




| - ‘:“lN ) . _—( -
' Mz, Bath Huntsr . - \

»

Centratton, inc. - Tel  (888) 481-2621
BE70 Ulica Avenus, Bults 100 ‘ )
. Rancho Cucamonga, CA 81730 Fax  (B868) 4B1-26B2
iMe. Cetharine Van Aken . . , . , o e
Attornsy Generel's Offioa ' Tal  (B16) 324-5470
1300 | Strast, 17th Floor )
© P.O, Box 44255 S : Fax - (918) 323-2137

Sacramanj:o, CA 86814

| “Kiek Mandella "T}il G)p-372-873
Stk Fale |
S ramnds

R B S A

. Pega: 3
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Aug 22 05 03:44p San Bernardino

v : .
n .

8083871062

3
§

F.l4

- {
1 Me, 8eth Funtat .
Ceniration, {na,
8670 Utlom Avanue, Sulte 100
Rancho Cusamenge, CA 91730

Tel  (BBE) 481-2821
Fax  (B6G) 4812562

= Ma. Cathaﬂne.%n Alan
Attornsy Genaral's Office

1300 | Streat, 17th Floot
F.D Bok b44256 '
Sacramento, E;A §6814

“Kie. Mandella
Stoke Farnle
Soefo.meats

"o

Page: 3

Tel  (P16) 324-5470
Fax  (816) 323-2137

Tl Y e-322- 873
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¥ DEPARTMENT OF ARNDLD SPHWARZENEGREER, BOVERNDR
o"“"""‘"‘rFl N A N B ~ w18 L s-rﬁu:m_- R BADAAMENTD GA W BB 14-3708 W :wa.onr,gg_uuv
October 27, 20_06 ‘ v ..
Ms. Paule Higashl ‘ - RECEIVED ..
Executive Dirsctor ‘ S oo
Commigsion on State Mandates ' : NOV 0:2 2006
280 Ninth Street, Sulte 300 . o ' - '
Sacramento, CA 95814 COMMISSION ON

| STATE MAMDATES

Deer Mg. Higasht:

As requested in your letter of September 5, 2008, the Department of Finance has reviewed the
proposed paramaters and guidelines submltted by the County of San Bemnardine, (Claimant),
ragerding Cleims Nos. CSM 0D-TC-28 and 05-TC-06 “Mentally Disordersd Cffendsrs:

 Treatment as a Condltion of Parole.” Finance concurs with portlons of the proposed parameters

and guidsfines but racommands changes as datallsd below.

Limit the FoIlowmg One-Time Activity

“Daveloping policles and procedures to impisment Penal Code section 2966.°

The district attorney and public defender have existing policies and procedures relative to
Involuntary committal of 2 potential parolee to a mental hospital. Penal Code section 2872
states: “The people shall be represented by the district attorney. If the psrson is indigant the
county public defender shall be appointed.” The procedures for these activities currently exist
and are reimbursed through the "Mentally Disordered Offanders; Extsnded Criminal
Proceedings: 8B-TC-09." This activity should be iimited to the new procedure for civil court
filings by the public defender on bahalf of the pstitioning parolea

Dslste the Fo!lowmc Oneg-Timse Activities .

“Developing or procuring computer software to track Penal Code section 2966 petltioner status."
All of Californie’s sherfff's facilities have computer software systems to track thelr own inmates,
as wsll as Inmates in translt to other Jurisdictions. The integrated system cede that indicates in .
the legal status fisld: “MDO inmats/parolee commitment to State Hospltal” currently exlsts
Tharafore, relmbursement for this activity is not appropnate

"Initial tralning of staff on the mandated Panal Code 2066 activities.”

The activities required under Panal Code section 2086 are substantially similar to the previous
requiraments imposed by Penal Code section 2870, applicable when a prisoner refuses to
agree to continued treatmant. Under section 2970, the district attorney may file a petition with
the superior court for continued Involuntary treatment for a year. Bscause activities required by
section 2868 are substantially similar to other activities performed by dlstrlct attorney and public
defender staff, no additional reimbursable training Is requlred
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Delete the Foliowing Onaolng Activities

“Aftandance and participation In continuing training necessary to retain profassional

. competsence In Mentally Disordered cases; civil trlal skilis and associatad mental heslth issues,”
Psychiatrists and psychologists are required to attend a specific number of continuing education
hours psr year to retain their respective licenses. Therefore, the MDO continuous training could
be integrated with current compatency requirements, Additionally, county district attomeys
prosecute ¢ivil forfsiture cases and the public defenders handle civil probate and
conservatorship cases, thus making ongoling clvil trial sklll tralning & current expactation, and
not a relmbursable activity, Finance notes training is not expressly reguirad in the statuts.

“Provide care and custody of each Penal Code 2966 patitioner befors, during and aftsr ths civil
hearings by the Cotmnty's Sheriff Department,*

The Btatement of Declsion issused by the Commission does not Idantify thess activities as
relmbursable, nor do they raiate to Public Defender or District Attornsy reimbursable costs as
recognizsd in the Statement of Declslon. Finance considers this Inconsistent wlth tha
Commission's ﬂndlngs

As requirad by thé Comimission's ragulations, we are Including a “Prooef of Servics” indicating
that the parties included on the malling list which accompanied your September 5, 2008 istter

have besan provided with copies of this Ietter via sither Unltad States Mall or, In the case of other
state agencies, Interagancy Mall Sarvice.

If you have any questions regarding this letter, pleass contact Carla Castafiede, Prmcipal
" Program Budget Analyst at (916) 445-3274. )

Sinceraly,

Thomas E. Dithridge
Program Budgst Manager

Attachments
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Attachment A
‘ DECLARATION OF CARLA CASTANEDA

DEPARTMENT OF FINANCE
CLAIM NOs. CSM-00-TC-28, CSM-05-TC-06

- 1..  lam currently employed by the State of Callfornia, Department of Finance (Flnancs), am

familiar with the dutles of Finance, and am authorized to make this declaration on behalf
of Finance.
2, Wse concur that the sections reisvant to this clalm are accurately quoted in the test claim

submitted by claimants and, therefore, we do not restate them In this declaration,

| certify under penalty of perjury that the facts set forth in the foregoing are trus and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matiars, | belleve them to be trus.

O FaQe | ;/;Mﬂ_ /-ﬁ)—f—ﬁ&:ke.rg&\

‘ at Sacramanto, CA Carla Castafieds
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PROOF OF SERVICE

Test Claim Name: - -Mentally Disorderad Offenders: Treatment as a Conditlon of Parole

- Test Claim Numbers 00-TC-28, 05-TC-06

I, Yazmin Meza the undersigned, daclare as follows:
| am smpioyed-inrthe. County of Sacramento, State of Callfornia, | am 1B years of age or older
and not a party te.4he 'within entitied cause; my business address is 815 L Street, 12th Floor

- Sacramentio::CA 95814,

On Qctober 30, 2008, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Cormmission-on State Mandates and by placing a true copy
thersof: (1) to claimants and nonstate agencies enclosed in a sealed anvelops with postage
thereon fully prepaid In the Unlted States Mall at Sacramento, Cailfornia; and (2) to state’
agencies in the normal pickup location at 815 L Street, 12" Fioor, for Interagency Mall Service,

addressed as follows:

A-16
Mes. Paula Higashli, Execut:ve Director
Commission on State Mandetes
880 Ninth Street, Sulte 300
Secramsnio, CA 25814
Facsimile No. 445-0278

Mr. David Wellhouse

David Wellhouse & Associates, Inc.
8175 Kiefer Blvd., Suite 121-
Sacramento, CA 25828

~ Mr. Steve Kell

California State Association of Counties
1100 K Strest, Sulte 101
Sacramento, CA 25814-3941

Mr. J. Bradley Burgass

Public Resource Managemsant Group
1380 Lead Hill Boulevard, Suite #106
Rosevilie, CA 25661

A-31
Mr. Stephen Saucedo
Departmant of Menta! Health
1800 9th Street, Rooam 153
Sacramento, CA ©5814

Mr. Mark Sigman

Riversida County Sheriff's Office
4085 Lemon Strest

P.O. Box 512

Riversida, CA 82502

~ Office of the County Counsel

County of San Luis Obispo
County Gavernment Canier, Room 386 .
San Luis Obispo, CA 93408

B-29

Ms. Marianne O'Malley
Lepisiative Analyst's Office
925 L Strest, Suite 1000
Sacramento, CA 85814

Ms. Bonnie Ter Keurst

County of San Bamardine

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane

San Bernardino, CA €2415-0018

B-08

Ms, Ginny Brummels

State Controlier's Office

Division of Accounting & Reportlng
3301 C Strest, Suite 500
Sacramento, CA 85816
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Mr. Allan Burdick

MAXIMUS .

4320 Auburn Blvd., Sulie 2000
Sacramsnto, CA 85841

Mr. Jim Jagpers
P.O. Box 1883
Carmichaeal, CA 95608

Ms. Catherine Van Aken
Attomey Gensral's Office
1300 | Strest, 17th Floor
P.C. Box 944255
Sacramento, CA 95814

A-15 :

Ms. Susan Geanacou
Departmsnt of Finance
815 L Straet, Sulte 1180
Sacramento, CA 25814

Ms. Leonard Kaye, Esq.

County of Los Angeles
Audftor-Controller's Office

500 W. Temple Street, Room 603
Los Angeles, CA B0012

Ms. Beth Hunter

Centration, Inc.

B570 Utica Avenue, Suiie 100
Rancho Cucamonga, CA 21730

Rick Mandella

State Paroles, Offender Screening Saction
428 J Sireet, 6th Floor

Sacramenio, CA 85814

A-15

Ms. Carla Cestansda
815 L Strest, Sulte 1180
Sacramento, CA 85814

| daclare undsr penalty of perjury under the laws of the State of California that the foregoing is
trus and correct, and that this declaration was exaguted on October 30, 2008, at Sacramento,

California.

/
erw’*ﬁ("f

u U Yazmin Meza (_J
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Exhibit D

Rules.of Professional Conduct

Rule 3-110. Failing to Act Competentiy.

(A) A member shall not intentionally, recklessly, or repeatediy fall to perform legal
services with competence.

(B) For purposes of this rule, "competence" in any iegal service shall mean to
apply the 1) diligence, 2) leaming and skill, and 3) mental, emotional, and
physical ability reasonably necessary for the performance of such service.

(C) If a member does not have sufficient learming and skill when the legal service
is undertaken, the member may nonetheless perform such services competently
by 1) associating with or, where appropriate, professionally consulting another
lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning
and skill before performance is required.

Discussion:

The duties set forth in rule 3-110 include the duty o supervise the work of
subordinate attomey and non-attorney employees or agents. (See, e.g.,
Waysman v, State Bar (1986) 41 Cal.3d 452; Trousil v. State Bar (1985) 38
Cal.3d 337, 342 [211 Cal.Rpfr. 525]; Palomo v. State Bar (1984) 38 Cal.3d 785
[205 Cal. Rptr 834]; Crane v. State Bar (1981) 30 Cal.3d 117, 122; Black v. State
Bar (1972) 7 Cal.3d 678, 692 [103 Cal.Rptr. 288; 498 P.2d 968]; Vaughn v, State
Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257]; Moore v.
State Bar (1964) 62 Cal.2d 74, 81 {41 Cal.Rptr. 161; 396 P.2d 577].)

In an emergency a lawyer may give advice or assistance in a matter in which the
lawyer does not have the skill ordinarily required where refarral to or consultation

- with another lawyer wouid be impractical. Even in an emergency, howsver,

assistance should be limited to that reasonably necessary in the circumstances.
(Amended by order of Supreme Court, operative September 14, 1982.)
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130 Cal App.dth 247

130 Cel.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Daily Journel D.A.R. 7035

(Cite as: 130 Cal.App.4th 247)

C 1z re Marriage of McClelian
Cal.App. 4 Dist..2005,

Court of Appeal, Fourth District, Division 1, -
California,

In re the MARRIAGE OF Debbie and Ronald

MeCLELLAN.
Ronald McClellan, Appellant;
V. :
County of San Diego Department of Child Support
Services, Respondent.

No. D044442.

May 25, 2005.

Background: The Superior Cowrt of San Diego
County, No. D230750, Jeannie Lowe, Commissioner,
denied father's epplicetion for an order directing
county to omit certain Accrued intersst from its
calculation of his unpaid child support arrearages.
Father appealed. '

Holding: The Court of Appeal, Irion, J., held that
child support arrearages accrue interest until paid.

Affirmed.
West Headnotes
[1] Child Support 76E 2453

76E Chiid Support

76EIX Enforcement

76Bk447
Modification
76Eka53 k. Interest. Most Cited Cases

Statitory interest on umpaid child support payments
accrues as 8 metter of law as to gach instalimient
when each installment becomes due, and eccrued
arrearages ere treated like & money judgment for
purposes of Bssessing statutory interest; unless
otherwise specified i the judgment, interest accrues
as to each instaliment when each installment becomes
due and continues to accrus for so long as the
arrearage remeims unpaid. West's Ann.Cal.Fam.Code
£ 155

Arresrages; Retroactive

[2] Child Suppart 76E €449

26E Child Support

Exhibit E
76EIX Enforcement
J6Ek447 Arreerages; Retroactive
Modification
76Ek449 k. Vesting of Right to Unpaid
Support. Most Cited Cases
Child Support 76E €450
36E Child Support
76ELX Enforcement .
76Ek447 Arrearages; Retroactive
Modification

76Ek450 k. Amount Owed. Most Cited
Cases '
Because-accrued child support arrearages are treated
like money judgments, courts cannot retroactively
modify or terminets the arrearages. West's
.Cal.Fam. Code § 155,

[3] Statutes 361 ©=278.7

36] Statutes

361VI Construction and Operation

361VI(D) Retroactivity
361ic278.7 k. Express Retroactive

Provisions. Most Cited Cases

{Formerly 361k263, 361k262)
Generally, courts mey retroactively apply a mew
ststute only if it contains express language of
retroactivity or if other soufces provide & clear and
unavoidable implication that the Legislature intended
retroactive application,

[4] Constitutiopal Law 92 €3907

92 Constitutional Law

92200V Due Process .

92XXVII(B) Protectons Provided and
Deprivations Prohibited in General '
92k3907 k. Retrospective Laws eand

Decisions; Change in Law, Most Cited Cases

(Formerly 92k253(4))
The retrospectivé application of a statute may be
unconstitutional if it deprives & person of a vestsd
right ~ without due  process of law,
U.8.C.A Const. Amend; 14,

[5] Statutes 361 €=278.16

© 2007 Thomson/West, No Claim to Orig. U.8. Govt, Works.




130 Cal.App.4th 247

130 Cal.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily Op. Serv. 5171, 2005 Deily Journal D.A.R. 7035

{Cite as:.130 Cal.App.4th 247}

361 Statutes
361V1 Construction and Operation
361VI(D) Retroactivity -
361k278.16 k. Declaratory, Clarifying, and
. Interpretative Acts. Most Cited Crses
(Formerly 92k188) .
A statute that merely clarifies, rather than changes,
existing law does not operate retrospectively even if
applied to trensactions predating its enactment,
because the true meening of the statute remains the
same. ’

16] Statutes 361 €220

361 Statutes
361V] Construction and Operation
361VI(A) General Rules of Construction
361k213 Extrinsic Aids 1o Construction

3611220 k. Legislative Construction.
Most Cited Cases
In deciding whether statmtory emendment clarified
existing law, courts may give due consideration to the
Legislature's views, but a legislative declaration of an
existing stetute’s meaning is neither binding nor
conclusive in construing the statute,

[71 Statutes 361 €220

361 Stefutes
361 VI Construction and Operation
361VI(A) General Rules of Construction
-+ 361%k213 Extrinsic Aids to Construction
361k220 k Legisletive Construction.

Mogt Cited Cases
A declarstion that a statwtory amendment merely
clarified the law cannot be given an obviously absurd
effect, and the court cennot accept the lsgislative
statement that an unmistakable chenge in the statits
is nothing more than a clarification &nd restatement.
- of its origina] terms.

[8] Statutes 361 220

361 Statutes
- 361 VI Construction and Operation
361VI(A) General Rules of Construction
3611213 Extringic Aids to Construction
361%220 k. Legisintive Construction.
Most Cited Cases
The Legislature indicates en intent to merely clarify
existing lew where it promptly reacts to the

“Moedification

Page 2

emergence of a novel question of statutory
interpretation caused, for instance, by the disruptive
effect of a Court of Appeal’s decision, or where it
amends a statute to resolve ambiguity in the existing
law.

[9] Child Support 76E €449
76E Child Suppart
76EIX Enforcement
T6Ek447 Arreerages; Retroactive
Modification
J6Ek449 k. Vesting of Right to Unpaid
Support. Most Cited Casees

An enforcesble money judgment comes into
existence at the fime a child support payment is
missed.

[10] Child Support 76E €6

76E Child Support
76EI In Genersal
76Ek2  Constitutionel and Statutory
Provisions

76Bké k. Retroactive Effect. Most Cited

Cases

Chld Support 76E €=2453

76E Child Support

16EIX Enforcement
76Ek447 Arrearages; Retroactive
76Ek453 k. Interest. Most Cited.Cases

Amendment of Family Code provision to state that
nccrued child support arresrages are treated like &
money judgment for purposes of assessing stetutory
interest merely clerified existing law that was already
plainly set forth in Code of Civil Procedure provision
that a money judgment continues to accrue interest
until it is satisfied; amendment therefore epplied to
arrearages eccrued before its enectment. West's
Ann.Cal.Fam, Code § 155; Weat's Ann.Cal.C.CP. §
683,010,

See 10 Witkin, Summary of Cal Law (9th ed 1990)
Parent .and Child, § 2D; Hogoboom & King, Cal.
Practice Guide: Famtly Law (The Rutter Group

2003) § 6:507 (CAFAMILY Ch. 6-4).

#*Tudith E. Klein, La Mesa, CA, for Appelient,

Bill Lockyer, Attorney General, Thomas R._Yanger,
Asgigtant Attorney General, Margarita Altamirano
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and Mary Dahlberg, Deputy Attorneys General, for
Respondent.

IRION, I.
*250 Ronald McClellan (Ronald) eppeals the

superior court's denis! of his application for an order

directing the County of San Diego Department of
Child Support Services (County) to omit certain
accrued interest from its calculetion of his unpaid
child support erreareges. Ropald disputss the legal
effect of a December 1994 order that determined
child support arrearages es of that date ead
esteblished periodic peyments to liquidate the
grreerages. Roneld contends that no further interest
should have accrued on the arresrapes that were the
subject of the December 1994 order. The superior
court denied the relief sought by Ronald, We affirm,

L. STATUTORY FRAMEWORK

Code of Civil Procedure section 685.020 contains the
besic rule for calculating postiedgment interest:

*“(a) Except as provided in subdivision (b), interest
commences {o ACCTu® on 8 money judgment on the
date of entry of the judgment.

“(b) Unless the judgment otherwise provides, if &
money judgment is payeble in installments, interest
commences to accrue as to each installment on the
date the instaliment becomes due.”

Further, Code of Civil Procedure section 685.010,
mubdivision {a) esteblishes that “[i]nterest accrues at
the rate of 10 percent per annum on the principal
emount of 2 money Judgment remaining unsatisfied™
(Italict added.)

[11721*251 Delinquent child support payments accrue
postiudgment interest under the rules applicable to
installment judgments. “Stetutory interest on unpaid
child support payments Bccrues es e matter of lew as
to each installment when each installment becomes
due.... [{] Accrued arrearages are tremted like a
money judgment for purposes of assessing statutory
* interest. Unless otherwise specified in the judgment,
. interest accrues as to each installment when each
installment becomes due and continues to accrue for
o long es the arrearage remains unpaid” (In_re
Marriage of Hubner (2004) 124 Cal Apn.4th 1082
1089, 22 CalRptr3d 549, fn. omittad.) Because
accrued arrearages are treated like money judgments,
“courts cannot retroactivsly modify or terminate the
arrearages.” ([bid.)“Interest accrues as a matter of
law [on unpaid child support], and parents are
charged with knowledge of the lew.” (In re Marriage

of Thompson {1996) 41 Cel.App.4th 1048, 1057, 48
CalRptr.2d BE2)

Dupont v, Dupont (2001) 88 Cal.App4th 192, 194
105 Cal.Rotr.2d 607, held that an arrearages order
establishing a periodic peyment toward accumulated
child support mmrearages is & new “ingstallment
judgment” that szops the further accrual of intersst on
these aceumulated arrsaragss. **SDugan based its
holding on the view that & court has “equitable
jurisdiction to determine the manner in which an
order or judgment for child support will be paid” and
“the extent'to which 2 defeulting parent has satisfied
or otherwise discharged the [support] obiigation.”
(Dupont, st pp. 199-200. 105 CalRptr2d 607.)
According to Dupont, a court could exercise that
discretion by issuing a new instaliment judgment in
the form of an arrearages order, with the implicit
legal: effect of stopping interest from continuing to
accrue on support owed for prior periods. (bid}
Although Dupont did not frame the issue as such, its
effect was to give courts discretion to override the
basic principle in Code of Civil Procedure section
685.010 that interest continues to gocrue on “the
principal amount of & monsy judgment remaining
unsatisfied.” (Jd., subd. (a).)

EN], Throughout our discussion we use the

term “arrearages order” to refer to an order

(whether identified es -an “order,”

. “_]udgmant" or other type of notice) which,

. . inthe languege vsed by Family Code section

©'to 188, “sets forth the amount of support owed

for prior-periods of time of establishes a

periodic payment to_ liquidate the support

owed for prior periods.” Unless otherwise

apparent from the context of our discussion,

we use the term “arrearages” to refer to the

emount of support owed for prior periods of
time that is set forth in an arrsarages order.

The Legislature quickly reacted to Dupont's holding
that courts heve the discretiorn to cut off the further
accrual of interest on child support arrearages set
forth in an arrearages order. With the express intent
to ebrogate Dupont, the Legislature amended Family
Code section 155, effective January |, 2003.
(Stats.2002, ch. 539, § 2.) The amendment to Family
Code section 155 clarifies that the only “instaliment
judgment” in the support context is the nitial support
order. (/bid) The amendment thus undercuts the
foundational *252 assumption of Dupont’s anslysis:
that an garrearages order is B new instaliment
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judgment. Specifically, the amendment to Family
Code section 135 states:

“For the purposes of Section 685.020 of ﬂ_le Code of
Civil Procedure, only the initial support order,
whether temporary or finel, whether or not the order
is conteined in & judgment, shall be considered an
instaliment judgment. No support order or-other order
or notice issued, which sets forth the emount of
support owed for priar periods of time or establishes
a periodic payment to liquidate the support-owed for
prior periods, shall be considered 2 money judgment
for purposes of subdivision (b) of Section 685.020 of
the Code of Civil Progcedure.” {8tats 2002, ch.
535, § 2, p. 25265y

EN& Prior to this amendment Familv Code
section 155 contained only what is now its
first sentemce; * ‘Support order’ meems e
Jjudgment or order of support in favor of &n
obliges, whether tsmporary or fimal, ar
subject to modificetion, terminetion, or
remission, regardless of the kind of action or
proceeding in which it is entered” (See
Stats.'1992, ch. 162, § 10, p. 468.)

The legislative history mekes clear that the
Legisiature specifically intended to abrogate Dupomt
to allsviate the confusion and uncertainty that it had
censed.

“(1) The California Court of Appeal held in Dupont
v, Dupomt [, supre] BR CalAppdth 192, 105
Cal Rotr.2d 607, that-a child support order which
celcllstes the amount of past due support owed undear
& prior order and sets a monthly ainount to reduce
past due support constiites a8 new instaliment
judgment.

*(2) The decision in Dupont has resulted in disparate
spplication of the rulés regarding accruel of interest
from order to order, coutt to court, and county to
county for the purpose of calculating intersst under
Section 685.020 of the Code of Civil Procedure,

*%9 “(3) It is therefore the intent of the Legislature to
. sbrogate the holding of the California Court of
Appeal in. Dypont v, Dupont, to reaffirm that the
legislative intent is that no support order or notice
iaaued., which sets forth the emount of support owed
for prior periods of time or establishes a psriodic
payment to liquidate the support owed for prior
periods, be comsidersd a money judgment for the
purposes of subdivision (b) of Section 685.020 of the
Code _of Civil Procedure...” (Stats.2002, ¢h, 539, §
1(a), p. 2526.)

Page 4

The question before us is whether the amendment to
Famijly Code section 155 applies to the accrual of
intarest on child support arrearages that were the
subject of arrearages orders entered before the
emendment took effect on January 1, 2003,

.. FACTUAL AND PROCEDURAL
BACKGROUND

Roneid and Debbie McClellan (D=bbie) separated in
1986 and divorced in 1987. Roneld was ordered to
pay support for their two children. Ronald failed to
make many of the required support payments. In a
December 20, 1994 order (the December 1994
order), 22 the superior court determined that Ronald
owed $16,491.78 in child support EITEETAESS to the
County (as Debbis had been receiving public
essistance),E §21,618.24 in child support arrearages
to Debbie plus $9,254 43 in interest accrued es of that
date. The December’ 1994 order directed Ronzld to
make monthly payments of $250 teward the
arresrages, which would increase to monthly
payme.nm of $400 six months laiar

FN3, The December 1994 order was
designated both as & “judgment” and an
“order after hearing™ by thé boxes checked
on the form and was entered as a judgment.
We are novertheless mindful that Family
Code gectiofi 155 does not preclude such an
order from being treated as & money
judgment for purposee other then the
application of postjudgment interest under

Codé of Civil Procedure section 685.020,
subdivision (h). Cur reference to the
December 1994 order-es mn “order” rather
than a “judgment” is not meant to imply any
view on whether en arresrages order may be
properly treated as 2 judgment for any
purpose other than the application of Code

of Civil Procedure _gectiop 685.020,
subdivision (b).

FN4, Under the statutory framework that
existed duriig the relevant timeframe,
“[f]aderal statiites and regulations require[d]
thet parent recipients of AFDC [Ald to
Families with Dependent Children] assipn to
the state as & condition of receiving benéfits
pny right to support which their children
may have, including the right to support

arrearages,” and “Welfare and Inmstitutions
Code gection 50 bdivisi (1Y,
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[provided that] in any case of seperation of a
parent from childrer which resuliz in AFDC
benefits being granted to that family, the
noncustodial parent shall be obligated to the
county for am amount equel to the emount

gpecified in an existing court order.” (In_re
Marrigpe _of  Thompson.  supra, 4]

Cal. Appath 1049, 1056, 48 Cal.Rotr.2d
BE2.)

The December 1994 order did not expressly address
whether intsrest would continue to accrue on the
grrearages. ™ During the hearing, counsel for the
Cowunty stated, “... I'm also asking that the court finds
[sic ] that interest continues to accrue on the entire
unpaid balence, as provided for by lew,” The conrt
did not explicitly rule on this request but impliedly
agsumed the continued accrual of interest om
arrearages when it remarked that en initiel $250 per
month payment toward the **10 arrearages “doessp't
even bogin to pey the interest,” end-that when the
payments rose to 3400 per month, Ronald would be
*just about breaiting even.”

ENS5. The December 1994 order stated,
“Interest is without prejudice.” Based on our
review of the record, we do not interpret the
statdment to relate to whether interest would
continue to ascrue on the arrearages. It
gppears from the record thet imterest was
. ordered “without prejudice” because there
was some confusion at the hearing as to
whether the parties had done their math
" correctly in dstermining - that exactly
$9,254.43 in interest had accrued to daté.

Although the December 1994 order did not expressly
addreas whether interest continued to accrue on
amounts subject to that order, the County sent *254
Reneld 2 notice in November 1996 alerting him that
$4,293.16 in interest had accumulatsd on his
arrearages obligation to the County, including the
arrearages set forth in the Décember 1994 order and
other support payments that Ronald had missed since
that time. The County gave him notice that “[t]o
avoid additional interest charges, you must pay,
within fifteen (15) days from the date of this letter,
the emount of $27[,}492.53, which is the total amount
due on your account, including the above-stated
interest and arrears,” and explained that any
payments would be-applied to any current obligation
first, then to interest, then to arrears.

In March 2003 Ropald filed a pleading with the
superior court requesting an order directing the
County to perform mn eudit of his child support
obligations, The County performed an audit in July
2003, showing (1) that Ronald owed $80,739.88
(inciuding $27,631 in interest) for the pre-December
1994 arrearages and for additionsl missed support
peyments through May 1955 when Debbie went off
public assigtence; and (2) that Ronald owed Debbie
$17,075.97, including $1,072 in interest for support
payments missed since June 1995, Roneld challenged
the County's calculation of interest. He argued that
the December 1994 order hed the lega) effect of
stopping the future accrual of interest on ell pre-
December 1994 arrearages, and he requested that the
court ordsr a new audit without the inclusion of the
disputed interest.

After considering the parties’ briefing on whether the
2003 amendment to Family Code section 155 could

" be retroactively applied to the December 1994 order,

the court rejected Rongld's challenge. The court
concluded that interest continned to accrue on the
arrearages beceuse the amendment to Family Code
pection 155 controlled the legal effect of the
December 1994 order. Ronald appeals, arguing that
“there is no legislative stetement of intent that Family

Code section 135 be retroactive,” and that “to apply
Family. Code section.155 retroactively violates due
process of law.” (Capitalization omitted.)

I STANDARD OF REVIEW

We_apply a de novo standard of review to the
superior court's analysie of the legal effect of the
amendment to Femily Code section 153. (See Re-
Open Rambla. Inc, v, Board of Supervisors (1995) 39
CalApp.dth 1459 1505, 46 CalRptr2d 8§22
[applying de novo standard of review in enalyzing
the effect of amended statute]; Hermosz Beach Stop
Oil Coalition v_Citv of Hermosa Beach (2001) 86

Cal.App.dth 534, 548, 103 CalRptr2d 447
[retroactivity of new law reviewed de novol.)

[3174] Generaliy, we may retroactivaly apply a new
statutz “only if it conotmins express lenpuape of
retroactivity or if other sources provide & clear and
uneveoidable implication that the Legislature intended
retroactive application.” (Myers v. Philip Morris
Companies, Inc._(2002) 28 Cal4th B2B. 844, 123
Cal.Rpir.2d 40,50 P.3d 751.) Even thén, “the
retrospective application of a stetute may be
unconstitutional ... if it deprives a person of a vested
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right without due process of law.” (In re Marriage of
Bup! {1985) 39 Cel.3d 751, 756, 218 CaiRptr, 3

705 P.2d 354.)

**11 As a threshold issue, however, we must
. dstermine whether the amendment to Family Code
section 155 was indeed 8 new law to which these
retroactivity standerds apply or, instead, merely a
clarification of existing law, If we decide that the
amendment to Family Code section 155 only clarified
existing law, then the application of the sméndment
to Ronelds case need not be analyzed 85 &
retroactivity issue. (See Bowen v Bogrd of
Retirement (1986) 42 Cal3d 572, 575, fn. 3, 229
Cal.Rptr. 814, 724 P.2d 500 [because the court
conciuded thet the stahrtory amendment clarified
rather than changed existing law, there was “no need
to reach [appellant's] arguments regarding ths
emendment's retroactive application].)

[5] © *[A] stetute that merely clar{fies, rather then
changes, existing law does not operate retrospectively
even if applied to transactions predating its
enactment’ ‘becanse the true meeming of the stetute
remains the same.™ [ - v. B ent
Development De 004 Cal4th 471. 20
CalRpir.3d 428 99 P.3d 1015, quoting Western
ecur ank ror Court (1 5 Cal.4th
232, 243, 62 Cal Ritr.2d 243, 933 P.2d 507; eee also
1E Sprint Comimunications Qg:g, . State Bd of
aliz 1 C A 833
CaLRptr.Zd 44] [“Where & stahrts or amendment
clarifies existing law, such action is not considered a
" change because it merely restdtes the law as it was at
the time, and retroactivity is not involved™].) Thus, “a
clarification of existing law ... may be applied to
transections predating its enactment without. being
considered retroactive. [Citation.] The clarified law is
merely a statement of what the law has always been.”
Riley . Hilton Hotels Corp. (2002).100 Cal. App.4
599. 603, 123 Cal.Rotr.2d 157.)

161[7] To decide whsthar the amendment to Family
Code gection 135 merely clarified existing law, we
may give “due consideration” to the Legislature's
views, but “a legislative declaration of an existing
statute's meaning is neither binding nor conclusive in
construing the stam‘te." (Western Security Bank v,
“ior_Court 15 Ath 232, 2

al.Rptr.2d 243, 933 P.2d 507: see also McClung v,

,Er_n_g!o_'menr Developmewt Dept., supra, 34 Calath

467, 473, 20 CaiRpir3d 428 09 P.3d 1015) “A
declaration thet & *256 statutory amendment merely

" Page 6

clarified the law ‘cannot be given an obviousiy
gbsurd effect, end the court cannot accept the
legislative statement that an unmistakable change in
the statutz i5 nothing more than & clarification and
restetsment of its original terms.'" (MeClune at p.
473, .20 CelRpir.3d 428 99 P3d 1015.) Thus,
although we may review the legisiative history to
enlightsn. our inquiry, the decision as to whether the -
amendment to Family Code section 155 chanpged or
merely clarified existing law must, in t'ne end, turn on
our own analysis.

Applying this approach, we first review the
legislative history to dstermine whether in amending
Femilvy Code section 155 the Legislature believed it
was merely clarifying existing law. Here, the
Legislature stated that the amendment was intended
fo “gbrogate” the holding of Dupont address the
“digparate gpplication of the rules regarding accrual
of interest” caused by Dupont, and “reaffirm” the
legisiative intent that arrearnges orders should not be

_treated as monsy judgments for the purpose of

calcuiating postjudgment interest. (Stats.2002, ch.
539, § 1(a), p. 2526.) Further, en .Assembly
committes report explained that “application of the
Dupont decision is far from consistent” because
Dupont*based its decision on the squitable power of
the court to enforce child support orders,” so that
“whether a support recipient will be ordered**12 to
receive all interest owed on & support order will
depand on the vaganas of which judge his or her case
is before.” ™¢ (Assem. Com. on Judiciary, Analysis
of Sen. Bill No. 97 (2001-2002 Reg. Sess.) as
amended Aug. 16, 2002, p. 5) B According 'to the
Asgembly committee repart, the.amendment “returns
California support law to the intended rule of law
prior *257 to the Dupont holding” and “clarifies that
the Legisiature did not intend to halt the acerual of
interest on unpeid child support errearages where the
court issues an order which simply celoulates the
amount of past due support owed under & prior order
and sets a monthly amount to reduce those
arrearages.” (Assem. Com. on Judmmry, Analysis of
Sen, Bill No. 67, supra, pp. 1-2.) B

FN6. The Assembly commitiee report
elaborated: “Some courts follow Dupont to
provids  equitable relief from the
enforcement of a support order ‘at the back
end.’ Others require Dupont language in all
orders, to be applied prospectively-that is,
for all orders, interest does not accrus on the
principal balance, just on the missed
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instaliments. In some courts, this is cnly true
if the parties sfipulate to an order in court-
for out of court stipulations, the pre-Dupont
rule can apply. Some courts are making
prospective” Duport orders, but including
‘acceleration clauses' making the full
principal balence subject to interest if a
specified number of instellment peyments
ere missed-but the number of payments
varies from court to court, and whether the
application of interest to the principal
balance goes back to the date of the order or
starts as of the date of missed insteliments is
also not standard. What is fascinating, and
indeed alarming, is that this inconsistent
approech is not only evident from county to
county, but can be found from courtroom to
courtroom in some counties,” (Assem. Com.
on Judiciary, Analysis of Sen. Bill No. 97

(2001-2002 Reg. Sess.) as amended Aug. -

16, 2002, p. 6.)

FN7. “Committee reports are often usaful in
detormining the Legislature's intent,”
although we should “hesitate to accord much
weight to an - anomymous staff report that
was merely summarizing the effect of a

proposed bill.” jCaiﬂamza Teachers Assn v,
Governin ialto Unified School
1957
Cel.Rptr.2d 671, 927 P.2d 1175 [despite this
admotition, considéring committee’ report
end concluding that it was “fully consistent™
with the -court's conclusion on legislative
intent]; see also People v. Criiz (19261 13
Cal 4th 764, 773-774, fn. 5, 55 Cal.Rntr.2d
117, 919 P2d 73} [“it is well established
that reports of legislative committees and
commissions &re part of a statste's
legislattve history end may be considersd
when the meaning of a statute is
uncertain),) We examine the statements in
the Assembly committeé report with thess
standerds i mind.

FN8.Dupont was preceded by County of
Alameda v, Weatherford  (1995) 36
CalApp4th 666, 42 CalRpir.2d 386

Following remsoning similar to QI_(PD_RI,
Weatherford held that because an errearages
order requiring payments to the county did
not clearly and definitely provide for accrual
of interest on the errearages, the court could

14 Ca.l.4th 627. 646, G4R. 50

exercise equitable discretion to order that no

interest eccrned on  the  arreasrages.
(Weatherford, _et pp.  670-671, 42

CalRptr.2d 386,) The legisiative history to
the amendment to Family Code section 155
indicated an intent to ebrogets Weatherford
as well (Assem. Com: om Judiciary,
Analysie of Sen. Bill No. 97 (2001-2002
Rep,. Bess.) as amended Aug. 16, 2002, p. 7.)
We note that neither Weatherford which
was decided in 1995, nor Duponi which
wes decided in 2001, had been decided
when the December 1994 order issued in
Roneld's case.

[8] We concinde that the Legislature viewed the
amendment to Family Code gection 155 8s & mere
clarification of the law. The Legislature indicetes an
intent to merely clarify existing law whete, as here, it
“promptly reacts to the emergence of & novel
question of statutory interpretation” ceused, for
instance, by “the disruptive effect of [a] Court of
Appenl's decision"(Western Security. Bank v
Superior Court, supra, 15 Cal4th 232, 243 245 62
Cal.Rpir.2d 243, 933 P.2d 507) or where, as here, it
ameids a statute to resolve ambignity in the existing
law. (See **13Kern v. Cou Impérial (1990) 226
Cal.App.3d 391..401, 276 Cal.Rptr. 524 [amengdmeént
clarified the law when it was clear that “the intent of
the sponsor of the bill was to clarif existing law and
remove any ambiguity to specific fact situations™];
Tyler v. State of Callfornia (1982) 134 CalApp.3d

973, 977, 185 ChlLRntr. 49 [statutory amendment
merely clarified existing law when it was enactad in
response to “confugion” created by & court decision].)

We next turn to our own evaluation of whether the
amendment to Familv Code gection 155 chengsd or
merely clarified existing law., In undertsking this
eoalysis, we necessarily evaluate whether Dupont

which the Legislsture expressly intended to abrogate
by emending Family Code section 155, departed
from existing lsw. Having examined Dupont and the-
surrounding legal context &t the time it wes decided,
we conglude Duport departed from existing law. The
amendment to Family Code section 155 merely
clarified the law as it existed prior to Dupomt by
removing one of the assumptions on which Dupont
was based, namely, that an arrearages order is & new
monsy judgment payeble in installments,

[9] It has long been the law that an enforcesble
money judgment comes into existence at the time that
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a child support peyment is missed. (See Jn_re
Marriage of Hubner, supra 124 Cel.App.dth 1082,
1089, 22 Cal.Rptr3d 549:*238/n re Marrigee of
Perez (1995) 35 Cal. App.dth 77, 80. 41 Cal.Rntr.2d
377 Jackson v. Jackson (1975) 51 Cal App.3d 363,

124 CalRy 101 )Dupont departed from
existing law by determining that & previous judgment
is “satisfied or otherwise discharged” by the creation
of 2 new mstallment judgment and peyment plan.
Dupont v. Dupont ra 88 Cal. A
200. 105 Cal.Rotr.2d 607,) We have found nothing in
the law at the time Dupont was decided that
compelied this conclusion.

Dupont cited Kelth G v Suzarne H. (1998) 62

pn.dth 858-85 72  CalRpir.2d
S525.Jackwon v. Jacksp ra, 51 Cal 3d 36
366-367, 124 CalRptr. 101; and r re Marrigee of

ginofti (1089) 212 Cal.App.3d 1072, 1075, 26

Cal.Rotr. 36, for the principle that “[a] trial court
mainteins confinuing equitable jurisdiction to
determine the manner in which an order or judgment
for child support will be paid” and to consider “the
extent to which e defaulting parent has satisfied or
otherwise discharged” & support obligation. (Dupont
. Dinont, supra 88 Cal.App.4th 192, 199.200, 105
Cdl.Rntr.2d 607.) However, those cases dll limit their
discussion to the court's equitable power to modify
the manner in which support payments are made or
deemed satisfied (such s reducing the peyments or
giving credit toward satisfaction of the support
obligation when the child goes to live with the paying
parent). They do not establish any ability by the court
either to deem a judgment “setisfied or -otherwise
discherged” when no payment or offset exists, or to
stop interest from accruing on delinquent support
payments.

With itz unprecedented holding that en arrearampes
order is r new installment judgment that supersedes
and “setisfis[s] or otherwise discharge{s]" &
preexisting child support judgment, thereby stopping’
the further accrual of interest on the arrearage,
Duport displaced the existing rule that “[interest
accrues .. on the principal amount of a money
judgment remaining unsatisfied” (Codg Civ. Proc,, §

685,010, subd. (g), italics added.) Dupont also
displaced Code of Civil Procedure section 685.030
which sets forth the circumstences in which interest
zenses to accrue on & judpment, all of which require
satisfaction of the judgment, as well as **14Family
Code  section 4502, which states that
“InJotwithstanding emy other provision of law, 2

Ath 192, 199- .
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judgment for child, family, or spousal support
Including all ilawful interest and penalties computed
thereon, is enforceable unti! paid in fill. ..” (lialics
added). '

By clerifying through the amendment to Family Code
section 155 thet an erremrages order was not a new
insteliment judgment for the purpose of calculeting
postjudgment intersst, the Legislature removed one
of the analytical foundations on which Dupont based
its hoiding: that an arrearages order is & new money
judgment payable in installments, The amendment to
Family Code section 155 simply allowed the basic
postjudgment interest rules in the *259 Code of Civil
Procedure to conmtirue to control the accrual of
interest on delinquent child support peyments without
the confusion created by Dupont,

[10] Based on this backdrop of the law existing at the
time that Family Code section 155 was amended, we
conciude thet the emendment mersly clarified
existing law that was already plainly set forth in Code
of Civil Procedure section 685.010: A money
judgment continues to accrue interest wmtil It is
satisfied. (Ses Western Security Bank v Syperior
Court _supra. 15 Caldth 233 243 257, 62
CalRptr2d 243, 933 P.2d 507 [amendment was
merely & clafification of the law when the court
decigion that it sbrogated hed “produced an
unprecedented rule without solid legal underpmnmgs
ot any real connection to the actua] language of the
statutes involved™}; en Rambla Inc v
of Supervisor, g, 39 Cal.App.4th 1499, 1510, 46
Cal.Rptr.2d 822 [Legisiature's abrogetion df Court of
Appeal decision thet misconstrued current law by
incorrectly giving precedence to ome statutory
provision and ignoring enother was & clarification of
enisting law].)

Having concluded that the amendment to Family
Code section 155 merely clarified existing law, we
need not eddress whether the Legislature intended
retroactive epplication of the amendment, or Ronald's
argument that his due process rights were violated by
retroactive application of a new law. However, we
nevertheless point out that were we to reach Ronald's

due process argument, we would find no basis to
disturb the superior court's finding that there was “no
evidence that [Roneld] took any actions whatsoever
in relitnce on the law as it existed before the
smendment” Moregver, even if Ronald had
presented such evidence, his relience would not have
been justified. The court indicated at the December
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1994 hearing that interest would continue to accrus,
and the County sent Ronald a notice in 1996
informing him that interest was eccruing on the
arrearapes thet were the subject of the December
1994 order, (See in re Mmriope of Bouguet (1976)
16 Cal3d 583, 592, 128 CalRptr. 427, 546 P.2d
1371 [factors that court considers in determining
whether a retroactive law contravenes the due process
clause include “the extent of reliance upon the former
law, the legitimacy of that relience, the extent of
actions teken on the basis of that reliance, and the
extent to which the retroactive application of the new
law would disrupt those actions™].)

Ronald elso argues that even if we determine that the
amendment to Family Code section 155 may be
retroactively applied to him, we should nevertheless
exercise equitable discretion to order that he does not
have to pay interest. We reject this argument. Ronald
cites no authority indicating that either we or the frial
court has such discretion. Further; the accrual of
interest is not & discretionary matter **15 but is
instead controlled by statute and continues until a

Judgment is satisfied. (Code Civ. Proc., § 683.010.)

The order is affirmed.

WE CONCUR: OROURKE, Acting P.J,, and
AARON, I

Cal. App. 4 Dist,, 2005,

In re Marriage of McClellan

130 Cal.App.4th 247, 30 Cal.Rptr.3d 5, 05 Cal. Daily
Op. Serv, 5171, 2005 Daily Journal D.A.R. 7035

END OF DOCUMENT
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