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Statutes 1985, Chapter 14191 

Statutes 1986, Chapter 858 
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Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 

Mentally Disordered Offenders: 
Treatment as a Condition of Parole 

(OO-TC-28, 05-TC-06) 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code 
sections 2960 et seq., which establishes continued mental health treatment and civil 
commitment procedures for persons with severe mental disorders, following termination 
of their sentence or parole. 

Penal Code section 2966 sets forth procedures for civil court hearings that are initiated by 
a prisoner or parolee who wishes to contest a finding, made at the time of parole or upon 
termination Of parole, that he or she meets the mentally disordered offender criteria, as 
defined. If the person requests it, the court shall conduct such a hearing; the district 
attorney is required to represent the ·people and the public defender is required to 
represent the person if he or she is indigent · 

The·test claim presents the.following issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose a "new program or higher level of service" 
on local agencies within the meaning of article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose "costs mandated by the state" within the 
meaning of article XIII B, section 6 and Government Code section 17514? 

1 The test claim was amended on March 2, 2006 to add this statute. The amendment was 
accepted based on provisions of Government Code section 17557, subdivision (c), that 
wen:~ in effect on the date of the filing of the original test claim. · 
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Staff Analysis 

The test claiin legislat_ion mandates an activity on local agencies because it requires the 
district attorney to represent the people and the public defender to represent the prisoner 
or parolee, when he or she is indigent, at the subject court hearings. Further, since such 
representation is a peculiarly governmental function administered by a local agency - the 
county district attorney's office and the county public defender's office - as a service to 
the public, and imposes unique requirements upon counties that do not apply generally to 
all residents and entities in the state, it constitutes a "program." 

Moreover, the test claim legislation imposes a "new program or higher level of service" 
because the requirements are new in comparison to the preexisting scheme and they 
provide an enhanced service to the public by protecting the public from severely mentally 
disordered persons while ensuring a fair hearing for the prisoner or parolee. 

Finally, the test claim legislation imposes "costs mandated by the state" and none of the 
statutory exemptions are applicable to deny the claim. 

Conclusion 

Staff finds that Penal Code section 2966 imposes a reimbursable state-mandated program 
· on local agencies within the meaning of artide XIII B; section 6 of the California 
Constitution and Government Code section 17514 for the following activities resulting 
from such hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

Recommendation 

Staff recommends that the Commission adopt this analysis, which finds district attorney 
and public defender services for Penal Code section 2966 hearings are reimbursable. 
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STAFF ANALYSIS 
Claimant 

County of San Bernardino 

Chronology 

07/05/01 County of San Bernardino filed test claim with Commission (OO-TC-28) 

08/03/01 

08/09/01 

09105101 

09/07/01 

H/08/01 

11/09/01 

02/05/02 

02/06/02 

02/27/02 

01/19/06 

02/03/06 

03/02/06 

05/26/06 

05/26/06 

06/23/06 

07/11106 

Background 

The Department of Corrections submitted comments 

The Department of Finance submitted comments 

County of San Bernardino requested an extension of time through 
October 25, 2001 tci respond to comments 

Requestfor extension to respond to comments on or before 
October 25, 2001 was granted -

County of San Bernardino requested-an extension of time until 
December 3; · 2001 to respond to comments 

Request for extension to respond to comments on or before 
December 3; 2001 wa.S granted 

County of San Bernardino requested an extension of time until 
February 22, 2002 to respond to comments 

Request for extension to respond to comments was granted; comments due 
on or before March 8, 2002 · 

County of San Bernardino filed reply to Department of Finance comments 

Commission staff issued draft staff analysis 

County of San Bernardino filed comnients on draft staff analysis 

County of Sa:n Bernardino filed amendment to test claim (05-TC-06) _ 

Department of Finance waived its· comment period on the amendment 

Commission staff issued draft staff analysis based on amended test claim 

County of San Bernardino filed comments on amended draft staff analysis 

Commission staff issued final staff analysis 

This test claim addresses the Mentally Disordered Offender law, codffied in Penal Code 
sections 2960 et seq., which establishes continued mental health treatment and civil 
commitment procedures for persons with severe mental disorders, following termination 
of their sentence or parole. 

Overview o(Mentally Disordered Offender Program 

Since 1969, the Mentally Disordered Offender law has required certain offenders who 
have been convicted of specified violent crimes to receive treatri:ient by the pepartment 
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of Mental Health as a condition of parole. 2 Penal Code section 2960 establishes the 
Legislature's intent to protect the public by requiring those prisoners who received a 
determinate sentence and who have a treatable, severe mental disorder at the time of their 
parole, or upon termination of parole, to receive mental health treatment until the disorder 
is in remission and can be kept in remission. Section 2960 further states that "the 
Department of Corrections should evaluate each prisoner for severe mental disorders 
during the first year of the prisoner's sentence, and that severely mentally disordered 
prisoners should be provided with an appropriate level of mental health treatment whlle 
in prison and when returned to the community." 

To impose mental health treatment as a condition of parole, the prospective parolee must 
have: I) a severe mental disorder that is not in remission or cannot be kept in remission 
without treatment, and the disorder was one of the causes of or was an aggravating factor 
in the commission of the crime for which the prisoner was sentenced to prison; 2) been in 
treatment for 90 days or more within the year prior to his or her parole or release; and 
3) been certified by designated mental health professionals as.meeting conditions 1 and 2 
above, in addition to representing a substantial danger of physical harm to others by 
reason of the severe mental disorder.3 

· 

Prior to release on parole or prior to termination of parole, such a person must be 
evaluated and certified by mental health professionals as to whether he or she meets the 
mentally disordered offender criteria set forth in Penal Code section 2962.4 The person 
has the right to a hearing before the Board of Prison Terms to contest such a finding that 
he or she meets the mentally disordered offender criteria.5 If the person is dissatisfied 
with the results of the Board of Prison Terms hearing, the person may petition the 
superior court for a civil hearing to determine whether he or she meets the mentally 
disordered offender criteria.6 

The evaluation must also be submitted to the district attorney of the county in which the 
person is being treated, incarcerated or committed not later than 180 days prior to 
termination of parole ·or release from parole.7 The district attorney may then file a 
petition in superior court for continued involuntary treatment for one year and the court 
shall conduct a civil hearing on the matter. 8 

· 

2 Penal Code section 2962, subdivisions (a) through (f). 
3 Penal Code section 2962, subdivisions (a) through (d). 
4 Penal Code section 2962, subdivision (d). 
5 Penal Code section 2966, subdivision (a). 
6 Penal Code section 2966, subdivision (b). 
7 Penal Code section 2970. 
8 Penal Code sections 2970 and 2972, subdivision (a). 
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If the person's severe mental disorder is put into remission during the parole perio.d, and 
can be kept in remission.during the parole period, the Department of Mental Health must 
discontinue treatment. 9 

Major legislation affecting the mentally disordered offender program came forward in 
1985. That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill No. 
(SB) 1054) and Statutes 1985, chapter 1419 (SB 1296), which were double-joined. 
Chapter 1418 added Penal Code section 2970, to set forth proi;:edures for the local district 
attorney to petition the court for a hearing when a mentally disordered offender is 
scheduled to be released from prison or parole. Penal Code section 2970 hearings were 
addressed in a prior test claim (98-TC-09). 

Chapter 1419 amended Penal Code section 2960, adding subdivision (d) text to set forth 
proced'ures for allowing a prisoner. or parolee to petition the court for a hearing to contest 
a Board of Prison Terms determination that he or she meets the mentally disordered 
offender criteria. Although chapter 1419 was not pled in the original test claim, the test 
claim was amended on March 2, 2006 to add it. 

The two types of hearing and the statutes affecting them are further described below. 

Prior Test Cfaim -- District Attorney-Initiated Court Hearings (Pen. Code. €€ 2970, 2972 
and·2972. l) . . 

District Attorney-initiated court hearings under the Mentally Disordered Offender law, 
established by Statutes 1985, chapter 1418, were the subject ofa prior test claim10 in . 
which the Commission on State Mandates found a reimbursable s~te-manciated program 
was·imposed on local agencies. That prior test claim addressed Penal Code sections 
2970, 2972 and 2972.1, which established court procedures initiated by the local district 
attorney to· extend for one year the involuntary treatment of a mentally disordered 
offender. The district attorney may extend involuntary treatment ifthe offender's severe 
men.ta! disorder is not in remission or cannot be kept in femission without treatment. 

Not later than 180 days prior to the termination of parole, the professionals treating the 
prisoner or parolee are required to submit a written evaluation to the district attorney in 
the county of treatment or commitment. The district attorney reviews the evaluation and 
files a Penal Code section 2970 petition in the superior court for continued involuntary 
treatment for one year and the court conducts a civil hearing on the matter. 

For that test claim, the following activities were determined.to be reimbursable: 

l. review the state's written evaluation and supporting affidavits indicating 
that the offender's severe mental disorder is not in remission or cannot be 
kept in remission without continued .treatment (Pen. Code, § 2970); 

2. prepiire and file petitions with the superior court for the continued 
involuntary treatment of the offerider (Pen. Code, § 2970); 

9 Penal Code section 2968. 
10 Mentally Disordered Offenders' Extended Com~itment Proceedings, Test Claim 
number98-TC-09. 
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3. represent the state and the indigent offender in civil hearings on the 
petition and any subsequent petitions or hearings regarding recommitment 
(Pen. Code, §§ 2972, 2972.1); 

4. retain necessary experts, investigators, and professionals to prepare for 
the civil trial and any subsequent petitions for recommitment; 

5. travel to and from state hospitals where detailed medical records and case 
files are maintained; and 

6. provide transportation and custody of each potential mentally disordered 
offender before, during, and after the civil proceedings by the County 
Sheriff's Department. 

Prisoner- or Parolee-Initiated Court Hearings [Pen. Code, f 2960. subdivision (d!. & 
Pen. Code f 29661 

Prisoner- or parolee-initiated court hearings under the Mentally Disordered Offender law, 
established by Statutes 1985, chapter 1419, are the subject of this test claim. Codified 
originally in Penal Code section 2960, subdivision (d), the provisions for these court 
hearings are currently set forth in Penal Code section 2966. Such hearings are initiated by 
a prisoner or parolee who wishes to contest a finding, made at the time of parole or upon 
termination of parole, that he or she meets the mentally disordered offender criteria. 
Section 2960, subdivision (d), as it was originally enacted, provided that: 

• 

• 

• 

• 

• 

• 

A prisoner or parolee may request a hearing before the Board of Prison Terms, 
and the Board shall conduct a hearing if so requested, for the purpose of the 
prisoner proving that he or she does not meet the mentally disordered offender 
criteria. 

At the hearing the burden of proof shall be on the person or agency who certified 
the prisoner or parolee as meeting the mentally disordered offender criteria. 

If the prisoner or parolee, or any person appearing on.his or her behalf at the 
-hearing requests it, the Board of Prison Terms shall appoint two independent 
professionals for further evaluation. 

The prisoner or parolee shall be informed at the Board of Prison Terms hearmg of 
his or her right to file a petition in the superior court for a trial on whether he or 
she meets the mentally disordered offender criteria. The Board of Prison Terms 
shall provide a prisoner or parolee who requests a trial a petition form and 
instructions for filing the petition. 

A prisoner or parolee who disagrees with the determination of the Board of Prison 
Terms that he or she meets the mentally disordered offender criteria may file a 
petition for a hearing in the superior court of the county in which he or she is 
incarcerated or is being treated. 

\ 

The court shall conduct a hearing on the petition within sixty calendar days after 
the petition is filed, unless either: 1) time is waived by the petitioner or his 
counsel; or 2) good cause is shown to delay the hearing. 
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• The order of the Board of Prison Tenns shall .be in effect until the completion of 
the court proceedings. 

• The court shall advise the petitioner of his or her right to be represented by an 
attorney and of the right to ajury trial. 

• The attorney for the petitioner shall be given a copy of the petition, and any 
supporting documents. 

• The hearing shall be a civil hearing; however, in order to reduce costs, the rules of 
criminal discovery, as well as civil discovery, shall be applicable. 

• The standard of proof shall be beyond a reasonable doubt, and if the trial is by 
jury, the jury shall be unanimous in its verdict. The trial shall be by jury unless 
waived by both the petitioner and the district attorney. · 

• The hearing procedures are applicable to a continuation of a parole pursuant to 
Penal Code section 3001, which provides for discharge from parole unless the 
Department of Corrections recommends to the Board of Prison Tenns that the 
person be retained on parole, and the Board, for good cause, determines that the 

· person will be retained. 

These basic provisions were subsequently modified as follows: 

I. Statutes 1986, Chapter 858, Section 4 (SB 1845) - This statute renumbered the 
existing provisions of section 2960, and in so doing created section 2966. 

2. Statutes 1987, Chapter 687, Section 8 (SB 425) - This statute modified the 
provisions to specify the time frame for examining the person's mental state. 

3. Statutes 1988. Chapter 658, Section I (SB 538) - This statute. clarified the 
scope of the Penal Code section 2966 h.earing. 

4. Statutes 1989, Chapter 228, Section 2 (SB 1625) -This statute enacted an 
additional requirement for finding a severe mental disorder, i.e., that the prisoner 
or parolee represents a substantial danger of physical harm to others, as a result of 
People v. Gibson (1988) 204 Cal.App.3d 1425. The Gibson court found that the 
mentally disordered offender legislation violated the equal protection clause of the 
United States and California Constitutions by not requiring current proof of 
dangerousness as required of other adult persons involuntarily committed for 
mental health treatment. 

5. Statutes 1994, Chapter 706, Section 1 (SB 1918) - This statute modified Penal 
Code section 2966 regarding admissible evidence, and to provide that, if the court 
reverses the Board's decision, the court shall stay execution of decision for five 
working days to allow for orderly release of the prisoner. 

Claimant's Position 

The County of San Bernardino contends that the test claim statutes constitute a 
reimbursable state-mandated local program within the meaning of article XIII B, section 
6 of the California Constitution and Government Code section 17514·. 

The County is seeking reimbursement for the following activities: 
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• District Attorney services to represent the people, and Public Defender services to 
represent indigent petitioners, both of which are specialized to deal with complex 
psychiatric issues, including travel time for these personnel. 

• Forensic expert witness and investigator services. 

• Sheriff's department services for transporting inmates between prison or the state 
hospital and court house, care and custody associated with confinement awaiting, 
during and after the court proceeding. 

Claimant filed comments in response to Department of Finance, rejecting the 
Department's assertions that cost.s to implement the test claim legislation are related to 
enforcement of a changed penalty for a crime, and therefore must be denied under 
Government Code section 17556, subdivision (g). This is addressed in Issue 3 of the 
following analysis. 

Claimant filed an amendment to the test claim to include the original legislation (Stats. 
1985, ch. 1419) which established the provisions allowing the prisoner or parolee tO 
initiate a hearing contesting a finding that he or she meets the mentally disordered 
offender criteria. · 

In response to the subsequent draft staff analysis that was issued, claimant commented 
that the analysis "did not acknowledge in the conclusion, nor discuss within the document 
body, the fact that both [district attorney and public defender] services are specialized to 
deal with complex psychiatric issues." Claimant further asserted: 

MDO commitment trials pursuant to Penal Code §2966, address the 
diagnosis of a mental disorder, its remission status, and an assessment of 
risk stemming from the diagnosed mental disorder. These are precisely the 
is.sues addressed in MDO commitment trials pursuant to Penal_Code §2970 
and 2972, for which the above referenced 'activities' have been found to be 
reimbursable. MDO adjudications, whether pursuant to 2966 or 2970/2972, 
are by definition, expert driven. Representation without the assistance of 
expert witnesses would constitute ineffective assistance of counsel. · 

Claimant then asserted that the term 'activities' as referenced regarding district 
attorney and public defender services "is a broader term and encompasses more 
than the District Attorney 'services' and Public Defender 'services' as listed in the 
conclusion of the draft staff analysis." As a result, claimant stated it is "interpreting 
the 'Activities' as referenced above to include expert witnesses, investigators, and 
sheriff's department and custodial services, based on Footnote 25" of the draft staff 
analysis. These comments are addressed in Issue 1 of the following analysis. 

Position of Department of Corrections 

The Department of Corrections filed comments on August 3, 2001, citing additional 
workload and subpoenas for mental health professionals at the Department resulting from 
mentally disordered offender evaluations. Hearings are particularly increasing in 

· San Bernardino County as a result of mentally disordered offenders being placed in 
Patton State Hospital, which is located within that county. The Department stated that it 
had received approximately 20 such subpoenas in the last year, and "[i]t is evident that 
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county resources are impacted by the necessity of conducting these hearings as well." 
The comments further noted that "[t)he Department of Mental Health has indicated that 
increasing numbers of [mentally disordered offender] cases will be placed at [Patton State 
Hospital], at least over the next year or so." · 

The Department stated that it "aP.pears the County's claim for reimbursement does have 
merit." 

Position· of Department of Finance 

The Department of Finance filed comments onAugust 9, 2001, stating that the test claim 
legislation should not be considered a reimbursable mandate because "the costs claimed 
for reimbursement are related to enforcement of a changed penalty for a crime or 
infraction, as specified in Government Code section l 7556(g)." 

The basis for the Department's argument is that when a petitioner is requesting a hearing, 
·to contest a condition of parole, in effect he or she is petitioning to change .the penalty for 
a crime. The county is responsible to provide a sentencing heariqg, which determines the 
penalty for a crime. In this case, the hearing requested by the inmate is a "continuation of 
the pre-incarceration hearing that is the responsibility of the county." Therefore the costs 
should not be reimbursable under article XIII B, section 6 of the California Constitution. 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution 11 

recognizes the state constitutional restrictions on the powers of local government to tax 
and spend. 12 "Its purpose is to preclude the state from shifting financial responsibility for 
carrying out governmental functions. to local agencies, which are 'ill equipped~ to assume 
increased finanCial 'responsibilities becaulie of the taxing and spending limitations that 
articles XIII A and XIII B impose."13 A test claim statute.or executive order may impose 
a reimbursable state-mandated program if it orders or commands a local agency or school 
district to engagein an activity or task. 14 In addition, the required activity or task must be 

11 Article XIII B, section 6~ subdivision (a), (as amended by Proposition IA in November 
2004) provides: "Whenever the Legislature or any state agency mandates a new program 
or higher level of service on any local government, the State shall provide a subvention of 
funds to reimburse that local government for the costs of the pr9gram oi: increased level 
of service, except that the Legislature may, but need not, provide a subvention of funds 
for the following mandates: (1) Legislative mandates requested by the local agency 
affected/ (2) Legislation defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates ei;iacted prior to January 1, 1975, or executive orders or 

·regulations initially implementing legislation enacted prior to J~uary 1, 1975." 
12 Department of Finance v . . Commission on State Mandates (Kern High School Dist.) 
(2003) 30 Cal.4th 727, 735. 
13 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
14 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174. 

OOcTC-28, 05-TC-06 Mentally Disordered Offenders: Treatment as a Condition of Parole 
9 Final Staff Analysis 



new, constituting a "new program," or it must create a "higher level of service" over the 
previously required level of service. 15 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public 
services, or a law that imposes unique requirements on local agencies or school districts -
to implement a state policy, but does not apply generally to all residents and entities in 
the state." 16 To determine ifthe program is new or imposes a higher level of service, the 
test claim legislation must be compared with the leg:il requirements in effect immediately 
before the enactment of the test claim legislation. 17 A "higher level of service" occur~ 
when the new "requirements were intended to provide an enhanced service to the 
public. " 18 

Finally, the newly required activity or increased level of service must impose costs 
mandated by the state. 19 

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence of state-mandated prograins within the meaning of article XIII B, section 6.20 

In making its decisions, the Commission must strictly construe article XIII B, section 6 
and not apply it as an "equitable remedy to cure the perceived unfairness resulting from 
political decisions on funding priorities. "21 

This test claim presents the following issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose a "new program" or "higher level of 
service" on local agencies within the meaning of article XIII B, section 6 of t~e 
California Constitution? 

15 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 878 (San Diego Unified School Dist.); Lucia Mat Unified School Distriet v. Honig 
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar). 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set 
out in County of Las Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, 
supra, 44 Cal.3d 830, 835.). 
17 San Diego Unified Schaal Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. 
18 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
19 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission an State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of 
Sa,nama); Government Code sections 17514 and 17556. 
2° Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551, 17552. 
21 County of So~oma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State 
of California (1996) 45 Cal.App.4th 1802, 1817. 
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• Does the test claim legislation impose "costs mandated by the state" within the 
meaning of article XIII B, section 6 and Government Code section 17514? 

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the 
California Constitution? 

In order for a test claim statute to impose a reimbursable state mandated program wider 
article XIII B, section 6, tJ:te statutory language must mandate an activity or task upon 
local governmental agencies. Ifthe·statutory language does not mandate or require local 
agencies to perform a task, then article XIII B, section 6, is not triggered. 

Here, claimant is seeking reimbursement for services of the district attorney to represent 
the people, services of the public defender to represent indigent prisoners or parolees, 
forensic expert witness and investigative services, and sheriff's department services for 
transportation and custodial matters. The Penal Code provides that, when a prisoner or 
parolee initiates a court hearing under the mental!~ disordered offender program, the 
"court shall conduct a hearing on the petition ... ," 2 the "court shall advise the petitioner 
of his or her right to be represented by an attorney and of the right to ajury trial"23 and 
"the trial shall be by jury unless waived by both the person and the district attorney."24 

Thus, once the prisoner or parolee petitions the court for a Penal Code section 2966 
hearing, the court shall conduct it. The test claim legislation requires the district attorney 
to represent the people in any such hearing. Because the statute also gives the prisoner or 
parolee "the right to be represented by an attorney," the public defender is required to 
represent the prisoner or parolee when he or she is indigent. Therefore, staff finds that 
activities of the district attorney, representing the people, and public defender, 
representing indigent offenders, are mandated by the test claim legislation. 

Claimant asserts that, based on the statements in footnote number 25 of the draft staff 
analysis, it is more broadly interpreting the 'activities' of the district attorney and public 
defender to include expert witnesses, investigators, and sheriff's department 
transportation and ·custodial services. In the draft staff analysis, the text of footnote 
number 25 read: 

The Commission can consider claimant's request for reimbursement for 
expert witnesses, investigators, and sheriff's department transportation and 
custodial services atthe parameters and guidelines stage to determine 
whether these services are needed as a reasonable method of complying with 
the mandate pursuant to California Code of Regulations, title 2, section 
I 183.I, subdivision (a)(4). 

California Code of Regulations, title 2, section I I 83. I states that parameters and 
guidelines shall describe the claimable reimbursable costs and include a "description of 
the specific costs and types of costs that are reimbursable, ... and a description of the. 
most reasonable methods of complying with the mandate." Section 1183. I, 

22 Penal Code section 2966, subdivision (b). 

23 Ibid. 

24 Ibid. 
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subdivision (a)( 4), defines "the most reasonable methods of complying with the mandate" 
as "those methods not specified in statute or executive order that are necessary to carry 
out the mandated program." Government Code section 17557 requires successful test 
claimants to submit proposed parameters and guidelines within 30 days of adoption of a 
statement of decision on a test claim. 

Although the expert witness, investigator, and sheriff's department transportation and 
custodial services may in fact be reasonably necessary to comply with ·the mandate, the 
plain meaning of the test claim statute is limited to the district attorney and public 
defender services. The statute does not include expert witnesses, investigators, or 
sheriff's department services. Therefore, these activities can only be considered for 
reimbursement, when claimant proposes them, at the parameters and guidelines stage. 

The test claim legislation must also constitute a "program" in order to be subject to article · 
XIII B, section 6 of the California Constitution. Commission staff finds representation 
by the district attorney and public defender at the subject hearings does constitute a 
program for the reasons stated below. 

The relevant tests regarding whether test claim legislation constitutes a "program" within 
the meaning of article Xlll B, section 6 are set forth in case law. The California Supreme 
Court, in the case of County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 
defined the word "program" within the meaning of article XIII B, section 6 as a program 
that carries out the governmental function of providing a service to the public, or laws 
which, to implement a state policy, impose unique requirements on local governments 
and do not apply generally to all residents and entities in the state.25 

· · 

Here, the district attof11ey represents the people at the subject hearings, and the public 
defender represents the prisoner or parolee. Such representation is a peculiarly 
governmental function administered by a local agency-the county district attorney's 
office and the county public defender's office:.... as a service to the public. Moreover, the 
test claim legislation imposes unique requirements upon counties that do·not apply 
generally to all residents and entities in the state. 

Accordingly, staff finds that the test claim legislation mandates an activity or task upon 
local agencies and constitutes a "program." Therefore, the test claim legislation is subject 
to article XIII B, section 6 of the California Constitution. · 

Issue 2: ·Does the test claim legislation impose a "new program or higher level 
of service" on local agencies within the meaning of article XIII B, 
section 6 ofthe California Constitution? 

The courts have held that legislation imposes a "new program" or "higher level of 
service" when: a) the requirements are new in comparison with the preexisting scheme; 
and b) the requirements were intended to provide an enhanced service to the public.

26 
To 

25 County of Los Angeles v. ·state of California (1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). . · . 
26 San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal.4th 
859, 878; Lucia Mar, supra, 44 Cal.3d 830, 835. 
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make this determination, the test claim legislation must initially be compared with the 
legal requirements in effect immediately prior to its enactment.27 

The test claim statutes require counties to provide district attorney and public defender 
services - for indigent persons - when a prisoner or parolee requests a court hearing to 

·contest a finding that he or she meets the mentally disordered offender criteria. The law 
in effect immediately prior to the test claim statutes allowed for cornmitment·ofinmates 
or parolees to a state hospital under the Welfare and Institutions Code, but did not require 
any of the activities or procedures set forth in the test claim legislation. Therefore, staff 
finds that the requirements of the test claim legislation are new in comparison with the 
preexisting scheme. 

Staff further finds that the requirements in the test claim legislation were intended to 
provide an enhanced service to the public by protecting the public from severely mentally 
disordered persons while ensuring a fair hearing for the prisoner or parolee. 

Issue 3: Does the test claim legislation impose "costs mandated by the state" 
within the. meaning of article XIII B, section 6 and Government Code 
section 17514? 

For the mandated activities to impose a reimbursable, state-mandated program under 
article XIII B, section 6, two additional elements must be satisfied. First, the activities 

·must impose costs mandated by the state pursuant to Government Code section 17514. 
Second, the statutory exceptions to reimbursementlisted in Government Code section 
17556 cannot apply. 

Government Code section 17514 defines "costs mandated by the state" as any increased 
cost a local agency is required to incur as a result of a statute that mandates a new 
program or higher level of service. The test claim alleged costs of $110,000 for a district 
attorney, $130,000 for a public defender, and $50,000 for sheriffs office services for a 
complete fiscal year of2000/200l. Thus, there is evidence in the record, signed under 
penalty of perjury, that there are increased costs as a result of the test claim legislation. 

Government Code section 17556 lists several exceptions which preclude the Commission 
from finding costs mandated by the state. For the reasons stated below, staff finds that 
none of the exceptions apply to deny this test claim. · 

Government Code section 17556, subdivision (b), requires the Commission to deny the 
test claim where the test claim statute "affirmed for the state a mandate that had been 
declared existing law or regulation by action of the courts." In People v. Gibson (1988) 
204 Cal.App.3d 1425, the court found that the test claim legislation violated the equal 
protection clause of the United States and California Constitutions by not requiring 
current proof of dangerousness as required of other adult persons involuntarily committed 
for mental health treatment.28 In response to Gibson, Penal Code section 2966, 
subdivision (c), was modified to add another condition that must be met in order to 

27 Ibid. 
28 

Gibson, supra, 204 Cal.App.3d 1425, 1437. 
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continue involuntary mental health treatment. 29 The condition is whether, by reason of 
his or her severe mental disorder, the prisoner or parolee represents a substantial danger 
of physical harm to others. 

Although this new provision expands the scope of the Penal Code section 2966 hearing . 
by requiring proof of an additional element, i.e., current proof of dangerousness, staff 
finds that the first test claim statute actually created the mandate for district attorney and 
public defender services. This additional elernent cannot feasibly be considered a 
separate, mandated activity, but instead is "part and parcel" to the original mandated 
hearing activities.Jo Therefore, Government Code section 17556, subdivision (b), is 
inapplicable to deny the test claim. 

Government Code section 17556, subdivision (c), requires the Commission to deny the 
test claim where the test claim statute "imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by the federal government, unless 
the statute ... mandates costs that exceed the mandate in that federal law or regulation." 

Here, the hearing can result in involuntary commitment and treatment of the prisoner or 
parolee beyond the parole termination date. Although the Mentally Disordered Offender 
legislation is located in the Penal Code, the California Appellate Court has held that the 
statutory scheme is civil rather than penal.JI The U.S. Supreme Court has repeatedly 
found that civil commitment for any purpose constitutes a significant deprivation of 
liberty that requires due process protection,J2 and some courts have determined that the 
assistance of counsel under those circumstances is required to meet federal due process 
standards.33 Moreover, California courts recognize that legal services for indigent 
persons at public expense are mandated in civil proceedings relating to mental health 
matters where restraint ofliberty is possible.34 

Thus, the question is whether public defender services for indigent prisoners or parolees 
results in costs mandated by the federal government - in the form of constitutional 
rights to counsel under the Sixth Amendment and rights to due process under the . 
Fourteenth Amendment. Staff finds the public defender services do not result in costs 
mandated by the federal government for the reasons stated below. 

29 Statutes 1989, chapter 228; Senate Bill 1625 (as amended April 27, 1989), Senate 
Committee on Judiciary Analysis (1989-90 Regular Session), May 2, 1989, pages 1-2. 
3° Cf. San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 
Cal.4th 859, 881-882. 
31 People v. Robinson (1998) 63 Cal.App.4th 348, 352 (Robinson); People v. Superior 
Court (Myers) (1996) 50 Cal.App.4th 826 (Myers). 
32 Addington v. Texas (1979) 441 U.S. 418. 
33 Heryford v. Parker (10th Cir. 1968) 396 F.2d 393, where the court held that a c~vil. 
proceeding resulting in involuntary treatment commands observance of the const1tut1onal 
safeguards of due process, including the right to counsel. 
34 Phillips v. Seely (1974) 43 Cal.App.3d 104, 113; Waltz v. Zumwalt (1985) 167 
Cal.App.3d 835, 838. 
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.e 
The California Supreme Court in San Diego Unified School Dist. 35 addressed the issue of 
costs mandated by the federal government in the context of school expulsion due process 
hearings. There, the relevant test Claim statute compelled suspension and mandated a 
recommendation of expulsion for certain offenses, which then triggered a mandatory 
expulsion hearing. 36 It was not disputed that the resulting expulsion hearing was 
required to "comply with basic federal due process requirements, such as notice of 
charges, a right to representation by counsel, an explanation of the evidence.supporting 
the charges, and an opportunity to call and cross-examine witnesses and to present 
evidence. "37 

The court stated that in the. absence of the mandatory provision, a school district would 
not automatically incur the due process hearing costs that are mandated under federal 
law.38 Further, the mandatory expulsion provision did not implement a federal law or 
regulation, since the federal law did not at the time mandate an expulsion 
recommendation or expulsion for the cited offenses. 39 Even the provisions setting forth 
expulsion hearing procedures did not in themselves require the school district to incur 
any costs, since neither those provisions nor federal law required that any such expulsion 
recommendation be made in the first place.40 The court concluded: 

Because it is state law [the mandatory expulsion provision], and not federal 
due process law, that requires the District to take steps that in turn require it 
to incur hearing costs, it follows ... that we cannot characterize any of the 
hearing costs incurred by the District, triggered by the mandatory [state] 
provision .. ., as constituting a federal maridate (and hence being 

· nonreimbursable). We conclude that under the statutes eXisting at the time 
of the test claim in this case .. ., all such hearing costs-those designed to 
satisfy the minimum requirements of federal due process, and those that 
may exceed those requirements-are, with respect to the mandatory 
expulsion provision .. ., state mandated costs, fully reimbursable by the 
state. (Emphasis in original.)41 

Like the test claim legislation in the San Diego Unified School Dist. case, there is no pre
existing federal statutory scheme requiring the states to implement civil commitment 
proceedings for mentally disordered offenders. Rather, the civil proceedings set forth in -
the test claim statute constitute a new state program, and counties would not otherwise be 
compelled to provide defense services to indigent persons wishing to contest involuntary 
treatment or commitment if the new program had not first been created by the state. 

35 
San Diego Unified School Dist., supra, 33 Cal.4th 859. 

36 
San Diego Unified School Dist., supra, 33 Cal.4th 859, 879. 

37 Ibid. 
38 Id. at 880. 
39 Id. at 881. 
40 Ibid. 
41 Id. at 881-882. 
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Therefore, Government Code section 17556, subdivision (c), is inapplicable to deny the 
test claim. · 

Government Code section 17556, subdivision (e), requires the Commission to deny the 
test claim ifthe "statute ... or an appropriation in the Budget Act or other bill provides 
for offsetting savings to local agencies ... that result in no net costs to the local agencies 
... , or includes additional revenue that was specifically intended to fund the costs of the 
state mandate in an amount sufficient to fund the cost of the state mandate." Welfare and 
Institutions Code section 4117 allows reimbursement to local agencies for certain mental 
health trials or hearings involving inmates of state mental hospitals. Section 4117 
specifically allows for reimbursement of costs incurred by counties for hearings 
conducted as a result of district attorney-initiated petitions to continue involuntary 
treatment as a continuation of parole, pursuant to Penal Code section 2972. 

Neither section 4117, nor any other statutory or Budget Act provisions, provide for 
reimbursement for costs incurred by counties for hearings conducted pursuant to Penal 
Code section 2966. Therefore, Government Code section 17556, subdivision (e), is 
inapplicable to deny the test claim. · 

Government Code section 17556, subdivision (g), requires the Commission to deny the 
test claim if the "statute created a new crime or infraction, eliminated a crime or 
infraction, or changed the penalty for a crime or infraction, but only for that portion of the 
statute relating directly to the enforcement of the crime or infraction." The Department 
of Finance, in its comments of August 9, 2001, asserted that the test claim legislation 
should not be considered a reimbursable mandate because "the costs claimed for 
reimbursement are related to enforcement of a changed penalty for a crime or infraction, 
as specified in Government Code section 17556 (g)." 

However, as noted above, the test claim statute itself identifies the subject hearings as 
"civil hearings,"42 and California courts have reaffirmed that the Mentally Disordered 
Offender legislation is civil rather than penal.43 In the Robinson case, the Second District 
Court of Appeal overruled its previous determination that the Mentally Disordered 
Offender law was penal in nature. Citing an· earlier case, it stated that the Mentally 
Disordered Offender scheme is "concerned with two objectives, neither of which is 
penal: protection of the public, and providing mental heath treatment for certain. · 
offenders who are dangerous and suffering from severe mental illnesses. "44 Based on the 
case law interpreting the Mentally Disordered Offender law, Government.Code section 
17556, subdivision (g), is inapplicable to deny the test claim. 

Conclusion 

Based on the foregoing, staff finds that Penal Code section 2966 imposes a reimbursable 
state-mandated program on local agencies within the meaning of article XIII B, section 6 

42 Penal Code section 2966, subdivision (b). 
43 People v. Robinson, supra, 63 Cal.App.4th 348; People v. Superior Court (Myers) 
(1996) 50 Cal.App.4°' 826. 
44 People v: Robinson, supra, 63 Cal.App.4th 348, 352. 
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e. 

of the California Constitution and Government Code section 17514 for the following 
activities resulting from such hearings: 

• district attorney services to represent the people; and 

• public defender services _to represent indigent prisoners or parolees. 

Recommendation 

Staff recommends that the Commission adopt this analysis, which finds district attorney 
and public defender services for Penal Code section 2966 hearillgs are reimbursable. 
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EXHIBIT A 

State of California 
COMMISSION ON.STATE MANDATES 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1 (2191) 

For Official Use Only 

Re Cr! 

TEST CLAIM FORM 

JUL 0 5 2001 
COMMISSION ON 

STATEMANDATES /.2l~J1 

ClalmNo .. 

. Local Agency or School District Submitting Claim 

County of San Bernardino 

Contact Person 

·John Logger. 

Addr~ss 

Office of the Auditor/Controller-Recorder 
2ff. V:{:, .t!qspital!tY,.~al"l~, SaQ. ~~fTl!;\rQi~p, CA 94415-0018 

Represeritattve Drgahlii:itlon to be Notified 

California State Association of Counties,(CSAC) 

(909) 386-8850 .. 
FAX (909)386-8830 

r _ •• 

~ ,r .• 

This. test claim alleges the existence of a reimbursable state mandated pr'o~ram within the meaning of section 
f751~; tif ih~ ·~ovEimrrient Codlaricf'sec':lion B, artlcle XiliB of the Califdrnia Constitution. This test claim Is flied 
pursuani it>'sS'ctfon 17551 (a)'ofihe Gti~erii'tnent Code · 

. ' ...... ;J:·~·· .. 
ldentlly apecl~Q.13ep~~n(~,LCl!.lhe chapt~.re.d ~Ill or execu.Uve order alleged to contain a man.date, Including the pettl~IEir stab.Jtory code 
secUon(s) within the chaptered blll, If applicable. • :· · · . 
Statutes of 1986, Chapter 858 (Seetlon 4);-Statutes of 1987,.Chapter6B7 (Section 8); 
Statutes of 19S8, Chapter-!)58 (Section 1); Sta!IJtes of 1~89, Chapter 22~.(Sectlons 2); and 
Sta}utes o.f 1994, Chap\~r 706 (Section 1 ). 

Panel Code SeCtlon 2966 · 
:". 

IMPORTANT;. PLEASE SEE· ·INSTRUCTIONS AND FILIN~ REQUIREMENTS FOR COMPLETING A 
TEST CL.AJM pr .. 1 r8EfR£:VERsE s101:: .. ·· .. ;;'/&,: 

~ll' 
Name and Title of Authorized Representative Telephone No:· 

Aly Saleh (909) 386-8821 
Chief Deputy Auditor 

Signature ~f AGthorl~ed R~pres'e~iatlve 
!·' 

Date 

Juli2, 2001 
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I 
·. . . .. · .. .,. 

-·~~r:. ~·- ;• • ' .. .. _;,,,, ... ) ' .:· ~ 

COUNTY OF SAN BERNARDINO 
TEST CLAIM 

Penal Code Section 2966 
.. Statutes of 1986, Chapter 858 
Statutes of 1987, Chapter 687 
,Statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994., Chaptt;:Jr 706 

. : ,:· . -~ - ~- .. ;; 
":,.~ 

.>·. MENTAl·{y 01.SORDERED OFFENDERS; . 
.• c TREATMENT AS A CONDITION OFPAROI E 

TEST CLAIM:NARRATIVE: 
, . . ... · .. 

The statut~s qiteicl aqpve that are the subject of this test claim added and amenq.ed Section 
2966 of the California· Pe.nal Code. Section 2966 allows a prisoner or parolee fo file a 
petition in superior court to challenge the State's determination thatthe prisoner/parolee is a 
mentally disordered offender (MOO) and subject to Penal Code Section 2962 which reqUires 
continued mental health treatment as a condition of parole... . .. 

. . ~:} ·· .. -;.··,.·· .·~·~\•' .··::·~<:, ,. . ::.'". 

~=~~i~n ;;~~1ddi:~~;e~~/:~:~ai~dJ~;;~~~~~eo~~!~~~e~~~~~+i~~~~~~~~~f~J:~:for a . e 
. . 

(a) The prisoner has a severe mental disord'etithat is· hotirn,:remissipn;or-·cannot.·be 
kep(in r~rni.~~.ic:m wjfho4t treatrnent . . . :. . .. . . . . . . 
' '~- , ' =°' '-' " . "·, ,", --~ · .. I,., · •·_' •. 1 1.:t·. I · ·· • •_ • • LI ''.·:.' · '•, , · • ' •.-·, ,•J ••:' •-· •• - . • • J , • • , ., . ,• , , • • · 

. (l;l)Jh:~; SF!Ver~:/QEIDjEil .. gi~P) .. ftjeir' wa~Of;ir,e',,gf. th(3 .s~.4~.~~:1AC!?.~ WCJ§l: ~11. B!;J~l'E:lVBtjqg 
. fact~r in tile· coriimiss'ioh of a crime fi:ir·.Whipt(:tbi:{ptisori!3r was ~.en!l?,nceg to 

.. ·(~)~~~~gris~ri~r has been fn treatriienftor··¥he ·severe .. ih§iJ(~C:tjil3Qtd~dot.QQ'. qay~:.or 
,'l ........... l-~.-1... .. . . ' . ". . ·" '. •. . .. ·• ,.\• . 

more within the Y~§r,priC>t'tQ,.t[l_e·-i::ins·oner's part:il~ orrele~se. · . ·'· .... ,::;: ·." ., · · .. 
(d) Psychiatric professl6nais' 01' the state· Dep·artment"of· Mental,,;Health and the 

Department of Corrections have certified to the Board; of Prison· Terms. that the 
prisoner has a. severe mental disorder. .. . . . . . ... : ; ' . ·: ' ·.·. ., . ·. 

( e) tli1&1 ::prf§:6r\er re'c~iv~\'.f :i:l'. determinate .. sen"tence · ~iiq•\ the prison _s$ntence; wa~ 
· impgsed for. specified crimes sucb . as~.pluntary> m?ihi;;laughter'( kidnapping~ 
rob~ery .. with a dangerous weapon, and rape'. ,. .· · ·~ ·• . · · 

·section 2966 allows the prisoner or parolee to re.quest a hearing before·the State Board of 
Prison iermii to appeal the determination that Section 2962 appliE;il3J,9 th.em. ·. lft)le ¥0.:.0. 
continues to disagree with the Section 2962 determination of the· Efoara of Prisor'ITerms he 
or she may appeal that decision to the superior court of the county in which they are 
incarcerateq or being treated. · 

The superior court is then required to conduct a civil hearing '?n the petition within 60 
calendar days. The MOO is entitled to representation by a public defender (or a county-
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provided :indigent dE!fense' attorney) and has the right to. a jury .~rial ·requiring a Uhariimous . 
verdict of tne jury to" uphold the state;s position. The ·district afto'mey is required to represent 
the state's determination of the applicability of Section 2962 in these proceedings. 

. . - ' .... ·'·. ·. . ,- ., 

It should b~ noted that the determination and the d~fense ofan-MDO involves complex 
psychiatric Issues' such' as Wh:ether the offender has a s'elvere mental· dlsoraer, that the 
severe mental disorder is not In remission or cannot be kept in remiss.ion if the person's 
treatment is not·continued/and that, o~; reason of h'is·or he(se\iere rnentar disorder, the 
prisoner represents a substantial danger of physical harm to others·. ""The.refore, the 

.•. . ··~ .,., ~~'.··· ·. .: . ' •'. .. rl.:'. -. .. . ·· ... '.. . - .•• , ..• '• ., .•. 

County of Sa'n. Bertiardino·'has he'd ·to provide speda!ized attorney, expert, investigator, 
paralegai; anCJ secretarial se"i\/i'ces in' order td pefroim these'~ma-ndats'Cl'duties. ' . 

Upon the fiiing .of an appeal pursuant to Penal Code Section 2966,· each MOO's criminal 
and .treatment caae in!~l'fl'l~~~pn !Jl~,Elt b.e. c,~~f~~lX:~E!Y/~W~,9 by th~ ,distrtqt a~9~~,~Y. ar:id tne, 
public defender. Reviewing attorneys .may'neea· trave1 to and from· state hospitals where 
detailed MOO medical records and other case.file information is maintained. Forensic 

~~hrt~f~~~=~~~:··~;~;,~~~~t~~u,~rat~~;~~i~i~9t~~~t~:t1dr1il~1~i·g~·nr deter1s·0:~counse1 . 
. -,.·~_::. r'"f·· •. :~-:~:;,: ·i·. ·i .. s·.·;,._·· _)· ~:--::1,>·: ··:r'·:,!·.·~·.1.!_ .~.·· ··•·. ·.'i" . 

• One;~. ah. Mbo 'appe·a·] p'ri;i"&ee'dfn~f is· scheC!Ufe~,,";MDOs are transp~rte'd frdiT1 their- State 
.::hosp.ltals. or prison fo•_qou~tY' faCliltieer'(ai1'd r~tyi)ie'O ·If. reqiJlreCI) by· the" bounty 'slie'dffs 
·d'ei'pa:rtmejl{ Th$ sheriff's cfefp'i:\Hme_nt ls alsd'resp6hsi6:19· Tcfr MOO care·"aifd custody· 
assodated with'( ccinfin~ment•:fawaiting'," 1dunrig, an;d (ff ri~ce'S's'ar~f after their court 
.proceeding. · · · 

Therefore, under the subject law, the r;:QL!D.iY~h.~§1 had. to, pr,9-y!de. spElcia!i~El9 )El9fil s,eryices . 
in selecting, filing, adjudicating MOO deferiaants"as well ·as"fransportlng' and housing 'such 
defe.ndants duringthe _pendency of their appeals. 

• ·, ': .:t···, . :
1
·" ~- •. 7: '• r • • .- ;~'.'."'.·.' ,,. • ' ~,' 

Th~"8tatel 1s·Mb6 populaf16h .is .p.rimarily hou~ed at Pattbrf"and Atas9adero State ·Hospitals. · 
8e6au~e .seci,lori _2!;)66.'H'.earlngs m~·sr take'-cpl~fr:e irfthe §uperior ce)urf oflhe county in 
which.: the hd~-p.it~I is ',locfaie(I,·; Sarl1''EferH~lrdiiio Coun1y ari'd ';''San ·tais'f;O'blsj:ki'~C'O'unty. 
(respectively) are''subject fo the' m'aJority of!the costs for this rnarid~'te-;'"/ ... _, ,, .•.... ' . . ' 

-~;: -... ~ ~~r· .~··· 

SIMILAR SERVICES HAVE BEEN FOUND TO BE REIMBURSABLE· ... ·• · 1 

The· types of 'costs mancfated. by th!3 ·state', as defined. in Government Code 'Section 
17514 and clalmed~hereirl;~re alf reimbursable tb tiie'dounfy·under cohiparabTe'pfograms, 
lik~: trye 'not ~uJity"'q)i'.~easori of l~sahlty' (NGl)'f"Sexually' violent pr~dato{ (SVP); and the 
'maritally dis9rdeifod <?~ender' (MbO) extended comm'itrtjenf'pr9grams. . . . · 

.··. ··:· ~ ., .. . . 

These activities include: 

• Review of the state's written evaluation and supporting affidavits Indicating that the 
offender's severe mental disorder is not in remission or cannot be kept in remission 
wit~out continued treatment; ·" · · · 

• Prepare .···iim9·. file responses with the superior cou·rt to the prisoner's petition to 
appeal the Board of Prison Terms decision; 
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•. ~13prese11t. th.!=J State ano the ind.igent prisoner in c.ivil hearing qn the. petition and· 
. any subseq~ent petition.~ or. hearings regarding the applicability of P:er:ia-1 Code 
Section 2962; · · · · · a 

• Retain necessary experts, investigators, ·and professionals to prepare for the civil W 
t_rial aQd_any ~ubi;;eqyent petlt!gns; . , ... , .. , . ... . 

o Travel to a.11d from state hq$pitals where detal!ed medic~! records arid.case flies are 
me;rin_tained; -~,:·;. _ · - . . 

• Trave,I to ant;lfrom state hospltc;ils by tl')_e defense counsel in order to meet with .tlie 
prison~r client;, · . · · · ··· ,. . · ,, . _. . .,.. 

•. Provi~e trao13po~tion a~d. cµstoqy by the county srer.iff i;; dep~r.tm~nt of each · 
potential .mentally disord~.red ·offender before, d,uring, : .a_nd after the qiviJ 
proceedings. · - · 

. ~ .. -. 

· .. ::i:· • · ··. •· ····~:-~.·- ): . ··L~--~1r··~'~)1p· ~;;·~ :. . . ···F·~ . · ··.··-,:·.:·.- ·· :~~-~·it.::_:···. _·(·.r-\· .-·- · · · 

It shou.ld be,,J;1Qt!3¢ thcit_VWC 411,?.,p_rqyiqe13 yery_ li,rpit~d reimgursj:tpi,f!n,t .~orJyJpO appeeils. 
For example, no reimburser:nenhf9L [rid[req!,.C:9,i?.~,s. i~ p.rpyic;l.§ld._,. Furth!ilr}f.v'IC .411,?~i§ .nqt ei. 
reliable funding source. Even reimburserne-ht for a small percentage of a claimant's costs 
may :,11ql .. ,be ay~il~_P,le -bepause::_.,the ,··~ppr9p,r.i~,tl9,I] .. i$. exha,ust~q. at:i.9 _. p9 defrciencY,;~·js 
author.ize,d. T.b.ei.r~fC!lre,.._jn orcl@rAo E'ln.~_ureJb.e ~.f),lfprrri!.li!flc;!, re,li.i:ip.le perfo_n)iC!nce qf ~qo 
appeaL .· proql?ec:fings- ttirougnou .. t .... th~ .• ,.$.tat~ . It'., i9 ,)mp~[aJiv~: t~at. d~pendaJ:iJe, ,al'.)<;! . 
COl'.l;Jprehenl:!ive .. reirnbur,se_r;pent for alJ .. cour,ities'- MD,.Q,;'.'co.~tS: .manqat!=!.9-;bY the State'.'.: l;>e 
provided. 

- .-.1 ·· 

. • . ·;,.;_-;.. ' -· •• '._ .!- .• 1"1(~ . · •.. :·::· ....... 

The mandate created bY these statutes crearly meets· both tests that the SU pre me Court in 
th~.:. 9,c;i,1,1nty q(, 1-qs,,..Arig_~I~~ v.,,2$fa,f~:of: CalffRQJia. (1.§87) creC!te.<:l . for: determirir:i~ _what 

· constity,e,g a .. reifTlbY~eb~~' :§tme rn~ndate.tj;:l9q?Jf.:Pr'99.F;lilm. Tqo~a:J;Wo te.~~~ .•. :which the 
Commission ;0n.·13ta,tEJ ,Mf:1pdat13.,s, relies, uppn to. c:l.~termihe,.. ~'a· _rc~lrnb.~rsablj? .r:nan,date exis~s. 
are the "unique to govemm~r:t~'~ alJ~. thj;i '.'.q~rry_()!Jt a s~!E? policy" tesi9,, Their application.to 
this test claim is discussed below. · · 

Mandate Is Unique to _Lqcal·Gwe_91ment. · 

The statutory_, ,9cf)emf? set fort~. above irnpos~s a uni84e. requirement on local 
goy,E;)rl}fn~nt. OQ\Y th.e_ countY.,district, attorn~Y an.i;t,publ.i.c defen~er (o\.~ountyyrov:ided 
defense :attorney). may .appear,,!;lJtd __ represent th.~ respectiv~·t·Pari;ies in thef>e. court 

. proceedings .. Wher.~.-trar.ispqr;tption an,d housing_,cannot bE?. pravided b_y the -~t~~e 
institution, the county sheriff's department must perform these functions. Tfl1s 
mandate applies only to local government. 

Mandate Carries Or it.a State Polipy 

The mand~te clearly carries out state policy. In Penal ... C~de Section ~960, the 
Legislature finds that if th(3 severe mental disorders ~f these pr!$oners are not in 
remission or cannot be kept in remission at the time of their . para\~ or upon 
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termination of. paro,.le, thE:i.l"E3.. is ,a d~nger jo society, ancl the state has a co~peJl!ng 
interest ih prcitectihg Jhe pljbik: .PY requiting these pristine~ to continue to'-recei'le 
treatment for these dfsbrd8'rS; · · -- · · 

. ' - :-··· -· . 

GOVERNMENT CODE SECTION 17556 DISCLAIMERS ARE NOT APPLICABLE 

There are seven disclaimers specified In Government Code Section 115se· which would
prohibit a finqin.Q of costs manqated by the state. ThJ:~ letter in parenthesis represents the 
pertinen( subsection ofJ7556., · - · · · - · - -

. . .·:·· ' . 

(a) San Bernardino County dici'not reqLest the:leglslati@nlrnposlng the·mahdate. 

(b) The statutes do. not affirm for the state that which had been declared existir)g law or 
regulation by action of the courts. · : 4 

(c) The statutes do not iri'iplerhe'Ht a''fedetal'law·ar.regulation. ;:- ' 

(d) The statutes do not provide. fee authority sufficient to pay for the· rtiandated · 
. program 

: ~ ~ .~" .. 

(e) The statutes do not provide Jar offsetting savings resulting which result in no net costs to 
local agencies or school districfu, nor do they include additional revenue specificaiiylntended 
to sufficiently fund the cos.ts ,of the·, state mandate. -

••• l' . : .• ' ~~ .'·. •. 

(f) The_ statutes do not impose'Cluties expressly included in a ballot measure approved by the 
voters in a statewide election. -

(fo LQ§ cq~ts cl~imed for,reimbursernent ar~ not:re]~ted to}he ~nforp~mljlnt qf a new crime : 
Or:infta, .. ,Rlioh. · - . - ·· - ": - · . . . - - · - "_·' .. -.:: ... ·:·' ..... _<, " .. · ""' .. 

· • .·n ,. . .. _.., r . 

Tfi.6r~fd~,'th~'~Rove seve6'9)~.9.l,~lrtlerii"\'.iq neft:'~fb8),bit i!!fihdlng for ~t~~$·r~irli6uroerfl~rit'ifbr-
the costs mandated 15ythe stat9'1as contained 'jn.these test Claim 'sta~utes·:~ r . ' 

·t· 

·COSTS MANDATED BY THE STATE: 

Government Code Section 17514 defines "costs mandated by the state" as: 
,- , 

"Any increased·.costs which a local agency qr, school district is required to incur 
after July 1, 1980, as a result of any statuJe ·eri~6ted on or. after January 1, 
1975, or any executive order impiementir"l~f ariY''statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of 
an existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution." - -

The activities required by Penal -Code Section 2966 as added and/or amended by the 
statutes of this test claim, result in increased costs which local agencies are required to incur 
after July 1, 1980, as a result of a statute enacted on or after January 1, 1975. 



Th~~efo~,,based on thei fore_going, the County of S~!l Bernardino r~spectfully l"Elquests that 
the Commission on State Mandates determine that t~eeie .-~~$1: . c)ciim . stat1Jtes. ·.impose a 
reimbursable state-mandated costs pursuant to Section 6 of Article XIII B of the California .. 
Constitution. · 

EFFECTIVE DAJES FOR REIMB.URSEMENT ,. 

D~e to. t:he flli
1

~g-d
1

ate' of thi~ test claim, July 2, 2001 (ri6te: }uiie 30, 1.200{,f?lllS PD-~. 
Saturday), local agencies are entitled to reimbursement for this program from July f; 1999. 
All subject test c.l;;iim..statliteswere ,chapt~rea and effective prior to July 1. 1999 .. . .. ' . . . ,•.' 

ESTIMATE-Cf COSTS 

The following are estimated costs for- a c;qmplete fiscal;year (2Q00/01 ): 
: . ' . ' ' - . 

District. A~orn13y 

Public Defender 
• ~ ' I. , 

·Sheriff.. 

TOTAL 
'. c ~ 

DECLARATION of CLAIMANT: 

._.... ,' 

~ :' . ... .. 

. '· 

· $1JQ,OQO , 

130,000 
' ; ~ 

. . . -
. 50000 

... • ' •. ·.i.~ . ' - ': ~ ·' 

·.-·.:7~"TI!':;.r:·: 

$290,000 

....... 

·.··; 

. '·<.-::· .• 

Ttie 'foreg,bing f~~tf ~~~' kn6w.n to; me1

.cpersonally and if s.6 ·~aquii'ed, I c~~ld. a~d wp.uld 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
th~,qtaJ~.:pf ¥.all~9Jfli~ itp_!=it -the. st~~,(;lrr)e.ntri .. o:J~~~i9}.hi.l'!.•.dP~~m.~n.t _.ar~,~ru~ i:Jl1d. 9pmpl9te. to 
the best of my persoa~I ~n~wledge!§!Dd as ti;,- ~II rnf!jn!;lr!l.; Lge\1.E!VEI th~ll!; tc;i .. _b.e. _tr~~; · . ·.- · • ·.: 

.. ' . . . . . . ~ . ' . . 

Executed this 2l1d day of July, 2001, at San Bernardino, California, by: 

.~s.u<.· 
r~leh-~-· ... 
Chief Depu,ty Audltm 

·' 
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SCHEDULE OF EXHIBITS 

Exhibit A: Penal Code Section 2966 

Exhibit B: Penal Code Section 2962 . 

Exhibit C: Statutes of 1986·, Chapter 858 · 

" . 
Exhibit P: Statutes of 1987, Chapter 687 

Exhibit E: · Statutes of 1988, Chapter 658 

Exhibit F: Statutes of 1989, Chapter 228 

. Exhibit G: Statutes of 1994, Chapter 706 
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force to property in a manner 
1 persons _in the uren. People v 
list) 68 Cal App 4th 1120, 80 
J 124. 

1· unarmed .;econd-clegree rob
y uny ucwul displny of force 
t, llnd resLtlting in no bodily 
1t consticute n crime of "force 
nnl C § 2962. Accordingly, 
tve been ndjudged a mentally 
lO"i. and his commitment wn.; 
~lone ( 1999) 19 Cul 4th 1074, 
r 2d 3i5. 969 P2d 160. 

1 Penni C § 2962(c)(2l(P) is 
1cl ude tile implied threat of 
ry defendant's disclosure that 
the Legislalure ilnd intended 
force was sufficient to sustain 
-dered offender) commitment, 
provided, as it did in several 
ms (e.g., §§ 136.l(c)(I) [in-
1y force or by an express or 
1r violence''.], 190.3 [pem1it
ul cases of defendant's other 
ng the "express or implied 
1iolence"]. 26l(b) [defining 
: as menni ng "direct or im
lence, elc.]J. People v Anza
!074, 1080, 81 Cnl Rptr 2d 

~ intent underlying Penni C 
crentmenl of deferidanr.1 ns 
ered offenders) only in cer
namely where, because of 
oner inflicted serioL1s bodily 
forcible or violent crimes as 

;idnapping, rape. or robbery 
use. Given the aggravated 

:s specified in § 2962(e)(2). 
ion of rohberies involving 
y or dangerous weapon in 
is quite unlikely that the 

1ake every robbery attempt 11 

A n~nlone fl 999) 19 Cal 4th 
2d 315. 969 P2d 160. 

'or arson of property, defen
im111 i tted ns " nienmlly dis
under Penni C § 2962. De-

ne to set fire to his wife's 
>ile file.ct for divorce.· At the 
imittecl as an MOO, arson 
.1ry under Penni C § 45l(a) 
neratecl MDO offense, but 
\. Subsequently, the Legisla
;ialion de.fining nn MDO of
:n "iolution of nny prnvision 
Jf § 455 wlmre. the. uct posecl 
ii1ysicul hnnn tu uthers. It is 
Jf the 11me11d111ent that it np- · 
>' committed under ~ 2962. 
; are part of a civil scheme 
tile rule aguinsl ex post facto 
"rson offense posed a sub
:•Jpants of neRrby slruct\tres, 
,\2)(L ). People v Mucauley 
<·,pp 4th 704, 86 Cnl Rptr 2d 
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Def~ndont. convicted of stalking, wns properly 
committed ns n mentully disordered offender (MDO) 
under Penni C § 2962. even thou~h his nffense tlid 
not involve "force or violence." "while serving his 
prison sentence, defendnnt hod been diagnosed ns 
suffering from a bipolur disorder. The. :tmendment to 
§ 2962 wns designed to prevent the release of 
MDO's on the sole ground thnt their crimes involved 
the thrent of force ruther than acrnnl force. Because 
the MDO stntlltes are pnrt of n civil scheme which 
does not itnplirnte the rule 1ig11i nst e~ post fuctu luws, 
the amendment mny be upplied retronctively. Defen
dant's stalking offense under Penni C 
§ 646.9(e)(2J(Ql met the criteria in thnt he followed 
his victim and threntened to kill her und members of 
her family. These thre:tts were made in such n man
ner thnt a rensonable person would believe nnd eKirect 

§ 2966 

that the force or violence would be used. People v 
Butler (1999, 2nd Dist) 74 Cui App 4th 557, 88 Cal 
Rptr 2d 210. 

. Defenrli~nt wns co. nvicted and in:prisoned for nm A 
rng terronst threats. He had said to hii; fother"W' 
girlfriend, among other things, ··rm going to get my 
friends out here to kill you.'' For purposes of deter
mining whether defendant was n mentnlly disordered 
offender (MOO), his convlction of Penni C § 422 
involved n thrent of immediate force or violence 
likely to produce subscuntial physicnl hnrm, n' re
quired by Penal C § 2962(e)(2)(Q). Although defen-
dant argued that his threats concerned only future 
violerice, the immediacy element of clefondanr's thre.a1 
wns adjudicated by his gL1ilty plen nncl conviction. 
People v Lopez. (l999, 2nd Dist) 74 Cnl App 4th 675, 
679, 88 Cal Rpcr 2d 252. 

§ 2966. Administrative hearing regarding eligibility for treatment; Superior 
court hearing; Continuation of treatment 
(a) A prisoner may request a hearing befol'e the Board of Prison Tem1s, an cl the 
board shall conduct a hearing if so reqqested, for the purpose of proving that the 
prisoner meets the ciiteria in Section 2962. At the hearing, the burden of proof 
slrnll be on the person or agency who certified the prisoner under subdivision i(d) 
of Section 2962. If the prisoi1er or any person appearing on his or her behalf at 
the hearing requests it, the board shall appoint two independent professionals as 
provided for in Section 2978. The prisoner shall be informed at the hearing of 
his or her right to request a trial pursuant to subdivision (b). The Board of Prison 
Tem1s shall provide a prisoner who requests a trial, a petition form and instruc-
tions for filing the petition. . e 
(b) A prisoner who disagrees with the dete1mination· of the Board of Prison 
Terms that he or she meets the criteria of Section 2962, may file in the superior 
court of the county in which he or she is incarcerated or is being treated a peti
tion for a he ming on wliether he or she, as of ·the date of the Board of Prison 
Terms hearing, met the criteria of Section 2962. The court shall conduct n hear-

. ing on the petition within 60 calendar clays after the petition is filed, unless either 
time is wai vecl by the petitioner or his or her counsel, or good cause is shown. 
Evidence offered for the purpose of pr011ing the prisoner's be/zm1ior or mental 
status subsequent to the Board of Prison Terms hearing shall not be consid
ered. The order of the Board of Prison Terms shall be in effect until the comple
tion of the court proceedings. The court shall advise the petitioner of his or her 
right to be represented by an attorney and of the right to a jury trial. The attorney 
for the petitioner shall be given a copy of the petition, and any supporting docu
ments. The hearing shall be· a civil hearing; however, in order to reduce costs, 
tbe rules of criminal discovery, as well as civil discovery, shall be applicable. 
The standard of proof shall be beyond a reasonable doubt, .and if the trial is by 
jury, the jm:y shall be unanimous in its verdict. The trial shall be by jury unless 
waived by both the person nnd the district attorney .. The court may, upon 
stipulation of both pw·ties, rnceive in. evidence the affidavit or declaration of 
any psychiatrist, psychologist, or other professional person who was inl'olved 
in the certification and hearing process, or any professional person involved 
in the evaluation or treatm.ent of ~he pehtioner .during the certification processa 
The court may .allow the affidavit or declaration to be read and the contem .• 
thei·eof considered in the rendering of a decision or verdict in any proceeding 
held pursuant to .su.hdi.vision (b) or (c), or su.bdivision (a) ~f S.eciion 2972. If 
the court or jury reverses the det1'osination of the Board of Pn.son Terms, the 
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court shall stay the execution of the decision for five working days to allow fo 
an orderly release of the prisoner. 
(c) If the Board of Prison Terms continues a parolee's mental health treatrner 
under Section 2962 when it continues the parolee's parole under Section 300 I 
the procedures of this section shall only be applicabl'e for the purpose c 
determining if the parolee has a severe mental disorder, whether the parolee· 
severe mental disorder is not in remission or cannot be kept in remission withot 
treatment, and whether by reason of his or her severe mental disorder, tbe parole 
represents a substantial clanger of physical harm to others. 
Amended Stats 1994 ch 706 * I (SB 1918 ). 

Amendments: 
1994 Amendment: Amenclecl subcl (b) by (1) adding the thircl sentence; and (2) the tenth, eleventh, ancl twelf; 
sentenres. 

Editor's Notes-For legislntive intent, see the 1989 Note following Pen C § 2962. 

NOTES OF DECISIONS 

Principles of double jeopardy, res juclicatn, and col
luternl estoppel did not preclude the filing of another 
mentally disordered. offender certi ficntion petition 
fPen. Code, * 2960 et seq.) nfter defenLlunt Imel suc
cessfully petitioned for outputient treatment without 
hnving committed n new felony offense involving 
force or violence. Since the successful petition, there · 
lrnd been a change of circumstances in thut while on 
outpatient parole defendant'' menial health deterio
rmed. he was heuring voices. he 'cul his wrists. and he 
"cried out for he.Ip" by going to an outpatient clinic. 
A proceeding to determine memally disordered of
retider .L.illltLIS is 110{ civil rn n~ture even though tlic. 
Legislature lrns so declarecl it in Pen. Code. * 2966, 
subr.I. (bl. Where the ment:il health aspect of such u 
defemlnnt h:1s changed nl'ter reinrnrL"erntion on· parole 
for the same ui1derlying offense. the Prnplc ure 110! 

foreclosed from seeking a menrnlly disordered or
fendenleter111ination when ·ramie is again imminent. 
People v Coronmlu 11994. 2nd Dist) 28 Cal App 4th 
1402, 33 Cul Rptr 2d 835. 

Jn a trial court hearing held ul llefentlnnt's request 
after the Board of Prioon Terms extended his commit
ment us 11 mentnlly clisorderecl otTentler. the trial cuurl 
committed h3rmless error in foilinf! to instruct the 
jury sua -'pontc that it had to cletermine whether, as of 
the elate of the bllarcl hct1ring. defendant h:1cl n severe 
1nentul disorder Lhnt "'as not in rernissil1n and reprc
se11tecl a sub,tnmiul danger In nthers. At both u hear
ing ''hallenging il p~1rnlec'." initial con-1n1it1ne11t and at 
un unnLrnl review henripg contii1uing that co1nrnit 4 

ment. the trier of foci is reqt1i red to determine that the 
parolee met the men1"lly disorderecl offender criteria 
on the claLe of the most recent board l1earing. Never
theless, defencla111 wus not prejudiced hy the error, 
since ii was 1101 reusnnnbly probable that, even if the 
jury had been instructed properly, it would have 
found that clefenclanl clid not meet the mentally disor-

derecl offender criteria as of the proper dme. People 
Bell ( 1994, 2nd Dist) 30 Cal App 4th 1705, 16 C 
Rptr 2d 746. 

The trial court properly found defendant 1n he 
rne.ntally disordered offender (MOO) pursuant tt1 h' 
C § 2962 el seq .. where ihe elate of the underlyi11 
offen,es occurred during the period after the M ll1 
s1n1u1ory scheme was declared uncon.,tilutional hy th 
Court of Appeal and before the. Leg isl atur~ arncmlc 
the sl!!tutes to mm ply with the decision. The ret"''" 
tive application of a nonpenal st:nute does 1101 vinl:i• 
c~ post foc111 laws. The IVIDO scheme is " nonpL111 
tive .. civil h1v.1 in view uf the Legbilatl1re'.' c~prc: 
declurnLiun that the. MOO luw provides 1irisnners wil 
a "civil hearing" In determine whether the.y meet ti· 
critcriu of the MOO scheme (Pen C §§ 2%(11 r 
2972(a)). despite the scheme's placement in the Pc11 

Code. People v Robinson ( 1998. 2ntl Di,t) 6.1 C 
App 4th 348, 74 Cul Rptr 2Ll 52. 

111 11 court trial. tldcntlanl was ndjuLl~ecl tn be 
mentally disordeml" offender ( MDO J ns pro vi deli r 
Penal C § 2%0 et seq. Counsel had \\'nivcLI a j111 
trial over tlcfendant's objection. Altlrnugh dcl"entl;1 
dicl not dispute thut l\11 MOO proceeding is a ci1·1 
rntl1er than criminal matter. he relied on§ 2966 whi1 
pro1·ides for n jury trial unless waived by bnth ti 
perso11 muJ the. dislrir:t auoriiey. § :!966 cuni.:er1 
per,nns whu have been found by the Bnurd 111' Pris< 
Terms Ill he mentally disordered. The Lceislmu 
must lrnve contemplated that many persons: Slld1 

defendant. might not be sufticiemly competent 
determine their own best interests. There is m> reas1 
to believe the. Legislature intended 10 le.ave .the cle. 
sion as to whether trial shnuld be be.fore the co11n 
a jury in the hands of such " person. People 1· Ci; 
(1999, 2nd Dist) 70 Cnl Apr 4th 1174, 1176. g:; ( 
Rptr 2d 326. 

§ 2970. Petition for continued involuntary treatment 
Editor's Noles-For legislative intent, ,,.e the 1989 Note l'ollowing Pen C § 2962. 

NOTES OF DECJSIONS 

The trial cn11rt l111d juri.>cliction to recommit n 
mentally dismdelr.~~1matc, whD wn.< olhcrwise trl-

mm;I eligible for unconditional release, for •·conti 
ued involuntary treatment" pursuant 10 Pen. Cod 

94 
Degi1rning in l 992. 
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2960 

iosity, narcissism, and hallucinations. He was also 
1 abuser of cocaine, and had attempted suicide, 
1reatened hospital staff members, exposed himself, 
1d claimed to have magical powers and to be Jesus 
hrist. It could not be said as a matter of law. that 
:fend ant suffered only from a ''pmonality or adjust
ent disorder" (Pen. Code, § 3962, subd. (a)); or that 
s acts were the result of substance abuse or unfiag
ng religious beliefs. These were. inferences that 
1uld have been drawn by the jury, but were not, and 
e reviewing court does not reweigh or reinterpret 
e evidence on appeal. People v Pace (1994, 2n'd 
1st) 27_ Cal App 4th 795. 

A parole revocation was an act in excess of the 
Jard· of Prison Tenn's statutory authority, where· an 
:nate had served a determinate prison tenn, and 
:er his initial parole release date passed, but before 
was released into the. community, his parole was 
~eked twice, based solely on Cal Code Reg § · 
I 6(a)(7). Although the Legislature has vested the 
1ard· with broad power both to impose conditi.ons'of 
role and to revoke parole, it has also decreed that 
: Board has no· discretion to withhold parole to a 
•soner who has served a detenninate term. The 
gislature has directly addre'ssed the public safety · 

_( J3 . ) _ _PENAL CODE 

_and treatme~h individuals ·present by 
supplementi.ng the Lanterman-Petris-Shon Act CW & 
1 C '§ 5000 'et seq.) with the mentally disordered of
fender law (Pen C § 2960 et seq.) and the Sexuii.Jly 
Violent Predators Act (W & 1 C § 6600 et seq.). Each 
of those acts applies. to .a· precisely defined category 
of individuals, prescribes a detailed sequence of 
evaluations and procedures that rriust be followed. 
and affords the .affected individuals mandatory proce
dural safeguards, including the right to a jury uial. 
before civil commitment can occur. When considered 
together with Pen C § 3000, subd. (b){l l, the manda
tory parole release provision of the detenninate sen
tencing· law, these statutes impliedly reflect a legisla
tive chdi~e to require the Department of Corrections 
and the Board to ufrlize ·one . of these acts when 
confronted with the problem of the potentially dan
gerous mentally disordered inmate. Because the Leg-

. islature has .SO" fully occupied the subject matter, the 
Board's utilization of the expedient of parole revoca
tion under Cal Code Reg § 2616(a)(7) instead of civil 
commitment for the mentally disordered inmate who 
is about to released into the community pn parole was 
unauthorized. Terhune v Superior Coun ( J 998, !st 

·Dist) ·65 Cal App 4th 864, 76 Cal Rptr 2d 841. 
' ,. 

2962. Treatment as condition of parole; Criteria; Proof . of substantial 
mger of physical harm . . -.. · . . . · · . . 
s a condition_ of parole, a prisoner who meets the folfo~ing criteria shall be 
quired to be treated by the State Department of Mental Health, and the State 
epa.rtment of Mental Health shall provide the necessary treatment: · · 
) The prisoner has a severe mental disorder that is not in remission or cann'ot 
~ kept in remission without treatment. · 
ae term "severe mental disorder" means an.illness or disease or- condition that· 
1bstantially impairs the person's thought, perception of reality,, emotional 
·ocess, or judgment;_ or which grossly impairs. behavior; or that .demonstrates 
ridence of an acute brain syndrome for.which pfompt remission, in the abse~ce 
':treatµ1ent, is unlikely. The term "severe mental _disorder" as used ili this sec
:Jh does not. include a personality or adjustment disorder, epilepsy' mental 
.tardation or other developmental disabilities, or addiction to or•- abuse of 
tox.icating substances. · ·. 
be tenn "r:erilission" means a finding that the overt signs arid symptoms of the 
:vere mental disorder are controlled either by psychotropic . medicatioi1 or 
;ychosocial support. A person ''cannot be kept in remission without treat~ent'' 
during the year prior to the question being before the Board of Prison Terms 

: a trial court, he or she has been in remission and he or she has been· physi-
1lly violent, except in self-defense, or he' or she has made a serious tbieat of 
ibstantial physical harm upon the 'person of another so as to cause th~ target of 
ie threat to reasonably fear for his or her safety or.the safety_ of q.is or ~.e1' ;im-
1ediate family, or he or she has intentionally caused p1'operty damage, or be or 
1e has not voluntarily followed the treatment plan. ~n .1etermining if a pe,rsop 
as voluntarily followed the treatment plan, the standard' shall· be whether the 
erson has acted as a reasonable person would in following the -treatment plan. 
J).The.se:vere·mental disorder was .one of the causes of or: was.an aggravating 
:::tori iri ·the corrunission of a crime. for which -the· prisoner wa'S -sentenced to 
jfo'n. ' . ·'·' ' . ,. ' ' -· ' 
~Lihr prison~r iia.s been· in treatment for tli~ seve're.· mei~t.a1_ dis_orcter for 90 cta)·s 
r";m0re within the: year prior to. the prisoner's parole or release."'· ' .• · · · : · 

Beginning in 1992. 
italic:s indicate changes or additions. t • or. indicnte omissions. 110!12 Penal C) 
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(d)(l) Prior to release on paroh 
a practicing psychiatrist or -ps: 
Health have evaluated the pnsf 
and a chief psychiatrist c. 
Boar:d of Prison Terms th;;.. " 
disorder is not in remission, c 
that the severe mental disordt 
factor in the prisoner's crimin;, 
for the severe mental disorder 
or her parole release day, and 
the prisoner represents a sul· 
pristmers being treated by. th1 
Section 2684, the cemficanon 
of Con-ections, and the evalua 
at the state hospital in charge r 
or psychologist from the Dep 
(2) .If the professional_s doinf 
concur th·at (A) the pnsoner I 
is not in remission or cannot 
the severe ri1enta] disorder W3 

behav~pr, 'and a chief psychia1 
Terms pursuant to this parag: 
further examination by tw_o ir: 
2978. 
(3) Only if both independent 
paragi·aph (2) concur wiA 
described in paragraph C¥ 
The .professionals appointed 
that the purpose of their ex; 
prisoner meets certain c1iteri:• 
offender. It" is not required 
information. 
(~) Th~ crime refen-ed to in ~ 
(1)' The. defenda:nt received ~
the crime. 
(2) The crime is one of the.~ 
(~.).Voluntary manslaughter. 
(B) Mayhem. 
(C) Kidnapping in violation 
(D) Any robbery wherein it 
all:Y' used a deadly or dange·. 
H6n 12022, in the coinmissi 

,· . . . 
Q:',) C.arjacking,as defined i1 
proved that the defendant l 
provided in subdivision (b) 
mg·, .... 
CF).Rape, as defiried iri .P ... 
t' ara!ITa h (1) or (4) of": JL,.'""'' .P . . .. .· .• 
.(G),Sociomy by force, v101e· 

ful bodily injury on the vie 
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by td)(l) Prior to release on parole, the person in charge of treating the prisoner and 
,~ &racticing psychiatrist or ·psychologist from the State Department of Mental 
lly •alth have evaluated th~ prisoner at a facility qf the Department of Corrections, 
eh · and a chief psychiatrist of the. Department of Conections has certified to the 
ry ! Board· of Prison Terms that the prisoner has a severe .mental disorder, that the 
or· 'i~order is not in remission, or cannot be kept in rerriission without treatment, d. ! a 
e- ; that. the severe mentru disorder. was one· of the causes or was an aggravating 
11. i· factor in the prisoner's criminal behavior, that the prisoner has been in treatment 
~~ ' for :the severe mental disorder for 90 days or more within the year prim: to his 
l· or her parole release day; and that by reason of his or her severe mental disorder 
1- the prisoner represents a substantial danger of physical harm to others. For 
'~ . prisoners being _treated by the State,Department of Mental Health pursuant to 
,. Section 2684, the certification. shall be by a chief psychiatrist of the Department 
.· of Corrections, and the evaluation shall be done at .a: state· hospital by the person 
" ' at the state hospital in charge of treating the prisoner and a practicing ·psychiatrist 

or.psychologist from the Department qf Corrections. 
' 1. (2):,':if the pJ,""ofessionals doing, the evaiua~on .:.pursuant to paragraph (1) do not 

1 concur that (A) the prisoner has .a severe qJ.ental disorder, (B) that the disorder 
is~qt in rerni.ssion or cannot qe kept.in remission V(ithout treatment, or (C) that 

!' t,l}~,S~vere mental disorder was _a cause _of, or ,aggr:avated, .the prisoner''s criminal 
\)~~~vi!)!.",' and a chief psychiatrist has certified the prisoner to the Board of Prison 
T~qD.s~~pursuant to this paragraph, then the .B'oard of Prison· Terms shall order a 
fQitlier examination by two independent professionals, ·as. provided for in Se.ction 
.., 78. ' - ' ' - : 

4111 Only if both independent professionals who evaluate the prisone~ pursuant. to 
paragraph (2) concur with the chief psychiatrist's certification of the issues 
~~~:crib.~d ~ paragraph. (2), shaU this subdivi~ion be applica?Ie to the pri~oner. 
The p~ofess10nals. appomted pursuant to Sect10n 2978 shall mforrn the pnsoner 

· that-tl(e; purpose of their examination is not treatment but to determine if the 
pf'ts~ner meets certain criteda to be involuntarily treated as a mentally disordered 
()!'[~oder. It is not required that the prisoner appreciate or understand that 
'irifobnation. · · · · 

'.(~).~Tii~. crime referr~d to in subdivision (b) meets both of the following criteria: 
(1-) .Tue defendant received a determinate sentence pursuant to Section 1170 for 
the:crime. · 

<?f'the clime is one of the following: ' 
(4-hV pluntary manslaughter. 
~)'Mayhem~· 
(C) Kidnapping in violation of Section 207. . 
aj)Any robbery wherein it was charged and proved that the defendant person
~1.'hs_ed a deadly or dangerous weapon, as provided in subdivision (b) of Sec-
~pf 1}022, 'in ~e: commission Qf that robbery. - - .i ' ' ' ' ' ' 

{§J.?1G.a1jacking, a~ .defined in subdiyisio~ (a) of Section. 215, if it is cbarged and 
J~,Ijpved that the, defendant personally_ used a deadly or dangerous weapon, as 

t(~.·:,~:::·:_;~:.:;c272::~:f:~::::~:: :~::.:;: 
,f.l,~1~~Hph (1)_,c~r (4) of~ubd1,v1s10~ (a) .?f Sect10.n 2.62: . . . · .' ·.. _ -.:•: · 
.,~q}.;;,So{iomy by force, violence, duress, menace, or-fear of immediate and unlaw-
:f'il bodily injury on the victim or another 111 ;on. · . .. ,, . . · 

Beginning in 1992, 
o" 
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(H) Oral copulation by force, violence, duress, menace, or fear of immediate and Note-Stnts 1999 ch 16 provides: 

unlawful bodily injury on the victim. or another person. . . SEC. 2• The provisions of this act sl 

(I) Lewd acts on a child under the age of 14 years in violation of Section· 288. wilh Section 2960) of Chapter 7 01 T 

(J} Continuous sexual abuse in violation of Section 288.5. 
(IQ The offense described in· subtjivision (a)· of Section 289 '1,lh,ere the. ad was 
.~ccomplish.ed against the. victim's will by force .. '{icileilce, dures~. menace, or 
te'ar of itru_l;1ediate and unla\wul"l:fodilY injury on _the V:ictim or another person. 
(l) Arson in violation of subdivision (a) of Section 451, or arson in violation of 
any other provisi?n of S~c,1;ion 451 or .in violation of Section 455 where the ac1 
posed a substantial danger.<:>f physical hann to others.. · 
(M) Any felony in which the defencj.ant used a firearm which use was charged 
and proved as provided in Section 12022.5; 12022.53, or 12022.55. 
(N) A violation of Section 12308. 
(0) Attempted murder. 
(P) A crime not enumerated iii' subparagraphs (A) to· (0), inclusive, in which 
the prisoner used force or violence, dr caused· serious bodily 'injiiry_'as defined in 
paragraph (4) of subdivisiciii·(f) ofSection-2143. · · . . . 
(Q) A crime in. whicP, the perpetrator expressly o~ unpliectiy threatened another 
with the use: of force or violence likely to 'produce ~tibstantiai 'physical hiITTJl in 
such a manner. that 8: reasonabl~ person 'would belie.Ve and expe~t th~t-i:he force. 
'or violence ·would be used.' For ptirposes of this subparagraph, substantial physi-. 
caJ harm shall not require· proof that the threatened· act ;wa.S likely to cause gfeat 
or serious bodily injury. · · · ·· · · · · · 

(f) As used in this chapter, "substantial danger of pl;iy~iCal harm'' _cj.oes. ~ot 
,·, . - . . • . • . . .· • ·' . • -~ .. I . , 

require proof of a recent overt act. · ·. . · · · · · · .· 
Amended -Stats 1995 ch 76!' § l (SB 34); Stats 1998 ch 936 § 16 (AB 105), effective September 28, 1998; 
Stats 1999 ch 16 §I (SB 279), effective-April' 22, 1999. Amended Stats 2000 ch·135 §·137 (AB 2539)1. 

Amendments: . · · · 
,. 

The :trial coun p;.operly. fo. 
crime involved "force or violence: 
donl was a mentally disordered offe~· 
§ .. · 2962), even tho~gh his offense 11 

fnlse imprisonment mvolved_ " thren1 
iii.iii application of physical power r 
prlrntiry purpose of§ 2962 is ro prm;· 
and defendant's conduct in pretend11 
posed. a .d.ii!Jger .to· the '.'letims.' _The " 
riient of {l 2962. wt!ll sausfied. smce de 
power over the victims and overcame 
to esc~pe. People v Pretzer (1992, : 
App 4th 107&, 11 Cal Rptr 2d 860. 

l~ a proceeding to determine wh 
met lhe m~atally disordered offender 
of :pe\i. ·Code, § 2962, the trial cot 
erred in. instructing .the jury with CAL 
whi~h is the definition of force or ' 
purpose of battery, and under which 
lence are· synonymgus: Force and viol 
Pen. Code; § 2962, subds. (b) and (e) 
ing def!lndant f,or treatment' as ~OJ. 
nicius."The·words "force" and v10h 
of oiilinary meaning and require .no f1. 
People, v. Collin.'!, (1992, 2nd Dist) 
690, .. 12 Ca]. R,ptr,)d 768. 
· iii a pi:qcee!l\rig itJ whi.th defendn 
be a mentiilly· ilisordered offender (MI 
§ 2960 et seq.), a dGctor ·who A 

1995· Amendment: (1) Deleted "that the.' prisoner. used force or violence' or caused sei:ious·bodily irijury ill 
conlm.itting the crime referred to in subdivision (b),'' before ''and that by'' in. thdirst· sentence cif subd·(d)(l); 
(2) substituted "(i)", "(ii)", and "(iii)" for "(l)'', ".(2)", and "(3)" il) subd (d)(2); and:(~) •. substituted subd. 

(~) .for; former subd (~) which read:,''.(~) 't?e crime.· r<rferred in sJ!.\idivi.sion (bl ~as ~ crime i.n· ~hich th_e 
prisonei: used force or violence,· or caus·&l seri~us bodily injtiry as depne? in .P8!"8graph (5) qf.subd!vision ~O 
ofSection.243." '. . . : ·";.· . . .. 

. dant':~ MDO s,tatus properly_ re. 9 
rep<>ri_'iJI i:oricluding_t_!:i~~ d~reo,oan;, s 
fense'·.invo!ved ''force or .. violence ,, 
ing •of. Pen . .Code; § 2962; subd. (el. 
ence did .not viola~e the hearsay Ill 

. §:iibo, ef ·s~q.} ~.the conte~'t of an M 
a quillified mentill health_ professio~·, 
arid·:consider ·the underlying probaw 
.pressmg•an.opinion that tbe prisoner i 
includes reference to the criterion or 
underlying offerise "is. 'one involving 
leiice/' A.probation report, albeit ht 
so11alily :be relied on ·by an ex pen 
apiruon on the subject to which his • 
relates, ·Within the meaning of Evid 
Sin.~ a. prol:lation repon is sufficie111 
to. perinit th~ imposition of a state P' 

1998 Amendment: (1) Redesignated former subds (d)(2)(i)-(d)(2)(iii) to be subds (d)(2)(A)-(d)(2)(C); (2) 
substituted "Section 12022.5, 12022.53,. or 12022.55" for "Section 12022.5 or 12022.55" in' subci'(e)(2)(M); 
and (3) substituted "paragraph (4)" for ;;paragraph (5)" in subd:(e)(2)(P). . . ' 
1999 Amendment: Amended subd (e)(2) by adding (I) '', or mcin in violation 'of ariy other 'provision of·Sec
tion 451 or in violation of Section 455 where the act posed a substantial danger of physical harm ti) others" 
in subd (e)(2)(L); and (2) subd (e)(2)(Q). · 

Note-S.lllts .1989 ch 228 provides: 

·SEC~- 6,· I; i~ n~t' the i~tent of th~.-~gislat:ure to directly or ·indirectly imply by this act that. couns may not use 
th'e -~iandard of evidence ~ccepted by 'ihe coun ip People· v_., Beard;· 1_73, Cal. App. 3d. J.l i3, in .ca.Ses arising 
under Article 4 (corrimencing with Section 2960) of Chapter 7 of Title 1 of Part 3· bf the Penal ~~de:. . 

~EC. s.' nus act is. aii urgency ~tatute nec~sa.rY for the immediate pr~se~ation''or llih:mblic pe'ace, health, or 
~ilfety within the meaning of Article IV of the Constitution· im~ ·shall go into immedi~te effect The facts 
constituting the necessity are:·, .. · · · · ,· . · · · ;· · · · · . ·· '· . ., · 

The Coun of Appeal in People v. Qibson (204 .Cal. App, 3d 1425) declared part of Article 4 (commen.c~g 
with Section 2960) of Chapter. 7 .of ))tle 1. of Part .3 of the Penal Cp,qe in, vjolatiop. of u;e equ~ prot.ection 
~iaus~· of ihe Ucited 'states Consti-tuiidii b'ecause it d9es .i:wi" require prpof. *e person. repiesen!S _a. substantial 

dang~r. of physical harm to oth~rs b/te~son of his o_r her ·~evere. meni~ disord_er. !'.1 o:der 'to. keep the menta.J.ly 
dfsordered offender "progrill'ri iri ·effect for those persons who cornnutted ·their crunes on or after .January l. 
1986 ii is necessary that this act take effect immediately• · .. •. ··• · " · · ' " " · ·, ' 
.. 1 • . 

90 
. Boginning in 1992,_ 
iiaUcs ind.i_c:ate changcS or additions. • • • iodicatc omissions.1 12. [12 Penal CJ 

fortiaji 1 .·it is suffu:iently reliable so 
men~. ·)lealt4 .profe_ssional to rely on 
MD.a· opinion. 'In _any event, def< 

· object ·to ·.the· testimony on this ba~ 
entitled to. raise the issue for the firs1 
~eoj;'ie \. Miiier (1994, 2nd DistJ 2s c 
31 CBJ;Rpti :2d 423. . 
_·In nientlilly ·disordered certifica1 
(P.en: :code, .§ 2960 .et seq.)., in whi 
fense:ag~st a_ custodial gfficer· wn 
"controlling offense,"· and sex off en 
trolling;.'~·:the ttial.coun properiy
to:introdi.lce evidence of b,oth, 
the.sex.offenses:The psychiam. -: 
into accciui:it the prisoner's entire h\~ 
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1 each othela.s if the 
:ed .it~¥ of the 

:lify or suspend the 
city determines that 
the residents of the 
.t, or the residents of 
1eir health or safety, 

;ion ( d) , this section 
i meets both of the 

mitted to the county 
fixed to the petition 
the adoption of the 

~r occurs first. 
:h the applicant prior 
.ncorporation. 
rritory subject to a 
tcorporated and the 
anuary l, 1987. 
Code is amended to 

~:: ... · 

ant to Section 65868, 
5869.5, and except as 
Section 65865.3, a 
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~ f or specific 
. au. d b'y the city, 
nent, which-alters or 
1ed in Section 65860. 
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CHAPTER &58 
Ch. r· .· ] STATITrE.S OF 1986 . 

Alf act to amend Sections 2960 and 2970 of, and to add Sections 
2962, 2964, 2966, 2968, 2972, 2974, 2976, 2978, and 2980 to, the Penal 
Code; relating to mentally disordered offenders. 

[Approved by Governor September 16, 1986. Filed with 
· Secretary of State September 17, 1986.J 

The people of the State of California do enact as follows: 

. SECTION l. Section 2960 of the Penal Code is amended to read: 
2960. The Legislature finds that there are prisoners who have a 

treatable, severe mental disorder that was one of the causes of, or was 
an aggravating factor in the commission of the crime for which they 
were incarcerated. Secondly, the Legislature finds that if the severe 
mental disorders of those prisoners are not in remission or cannot be 
kept .in remission at the time of their parole or upon termination of 
parole, there is a danger to society, and the state has a compelling 
interest in protecting the public. Thirdly, the Legislature finds that 
in order to protect the public from those persons it is necessary to 
provide mental health treatment until the severe mental disorder 
which was one of the causes of or was an aggravating factor in the 
person's prior criminal behavior is in remission and can be kept in 
remission. 

The Legislature further finds and declares the Department of 
Corrections should evaluate each prisoner for severe mental 
disorders during the first year of the prisoner's sentence, and that 
severely mentally disordered prisoners should be provided with an 
appropriate level of mental health treatment while in prison and 
when returned to the community. 

SEC. 2. Section 2962 is added to the Penal Code, to read:· 
2962. As a condition of parole, a prisoner who meets the following 

criteria shall be required to be treated .by the State Department of 
Mental Health, and the State Department of Mental Health shall 
provide the necessary treatment: · 

(a) The prisoner has a severe mental disorder that is not in 
remission or cannot be kept in remission without treatment. The 
term "severe mental disorder" means an illness or disease or 
condition that substantially impairs the person's thought, perception 
of reality, emotional process, or judgment; or which grossly impairs 
behavior; or that demonstrates evidence of an acute brain syndrome 
for which prompt remission fu the absence of treatment is unlikely. 
The term "severe mental disorder .. as used in this section does not 
include a personality or adjustment disorder, epilepsy, mental 
retardation or other developmental disabilities, or addiction to or 
abuse of intoxicating substances. The term "remission" means a 
finding that the overt signs and symptoms of the severe mental 
disorder are controlled either by psychottopic medication or 

78330 
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. psyc:hosocial support. A person "cann()t be kept in ·remission without 
treatment" if during the year prior to .the question being before the 
Board of Prison Terms or a trial court, he.or she has been in remission 
ancf'h\? or ~Ji~ hlls b'eeli pl:lysidilJy' Vj9letjf;. e>:cept in self-defe'nS'e-; or 
he pr sh_~_h.8:5, inil.df; a st:;ri9µ,s_thfeato(s,ubst~~8-1.~hysical hBII?:1: upon 
the, ~qe>r:i of, apc;ither g> as ti;> c11.us~ the, target of th~. threat to 
reas<?naJ:i\y -feiµ;_Jor )Us or per safety or·'_th~ safety cif':fiiS': of her 
iip.riie#,t.~. f~y.():t h~. or 'she 'has fotenti(jiuilly'caused ptOperfy 
d8:m11.ge;,·q~.h~or· She .h~ ~()~ yglufit~fily·fo1lo,wed the treatmenfplan: · 
In: detenhining if a 'person has volurifanly follow'ecFthe~ff~afinerif 

Iii.Ji; .th~· stfui:ilird' ·.sna.fi be:''whetheF;"ilie efson -. has"·aCte<F'lis a 
~eliio,#~h.!~-.P,~t~6ii\r'Pµ,,r\i· in 'fofio~m$' ~¥!~ .. h'~iltJ:rient. plan:'· >:·

(bl' The severe mehtaJ di.Sorde{was orie 'bf the causes of or was an 
agwaV8:t;iJ1f.f~.dtRt'{i{_thlt'C:6tiiiriisSian· of a crime fof"which' the 
pruon.~r ·\Yas.§~ht~~c~d·t,o I)risq~. _ ·. _. ·_ . ·'.- . _. ·· • _ · · · •· _ · 

(c)"The pnsoner' l:ia:s· been iii treaatlent for 'the severe mentiil 
disor<;i}~'~Jor.EI() ~ays orp~or~ within Jhe yem: prior to_ the ptjsO:riefs 
p~()l~or,n~,l~~e. , · ·. , .. - _ .-.-.· · __ . _· _ ~-· · :" · .. 

' ( d) ; ,~rio(to Jel~'ase c;>_tj_ paj'9le .tht:l person in ch_~ge' of t:reatirl:g th~ 
riSoriefa.iid a' 'facticm":"'s "i'.:hiamst o·r s dioli:f". t rrofu' the State be . ·arbn.~Ii( c>r'M:~ntir~H6~lli'~fuivlir ~fa'.ltai:ea ~e'''riforiei' ·at a 

facfu&" Ci£ ·ffie' D~pliifuf~hF 6f 'cori'~¢).i9~; 'i¥.cfa ~hie($sfc~1~ffi5t '9f 
the De artment of Corrections ha:s' certified to the'. Board 6f Pnsori -P .... , ·- ,,. .... --·- ··-·· ... ........ .... .. - - ... . 
Tern.is· tlia€ the: ptjl;o~f!r:p,~ a sev~re''qientiil dlS'order, that the 
diSofde(is,rt:Otirt 'r~~i;>i;i; or ca:rinot°"b~ k~pt iii 'retiiission without 
t:reafuierit, and 'that i:he'.severe inerital di5C:irde'r w9.5 one ofthe'ciiwes 
of'was' an. ag~~vatihg facttlt'in tn~p~Q#~t) criiitirial'bl:5h~~c5r>Foi 
p~on.ers being tr.~!l..t~d by thf' -~tat~ pep'iµtmeni: of. ¥ent8:1 "fie'ltlth 

urrumt to Section 2684 __ tli~ · certification ·shall b'e '"b -··· a_ chief 
P;;' iihiiltfut ·<:it lli~· bJ''fu-ffiigfif Bf' cbr+~Bl:ions "a'navti:ie :vaiullnon 
~h~ J)E',}iorie at K"~t~fbPlib· it'ii:ftl" the' MS<>n a:i tn~·haHn:ii:l'' · I till ill ...... _ .... , ..... ,. -...... ,, ....... ., .. m .. -, .... Y ....... P ... -.,_ ....... ,. _ .... _sp 
chllfg·e · of. 't:r1::atirig ;~e i:ins~!let and a.· .i>racticirig ·psychiatrist or 
psycp~~-ogis(f,fi)m ~~ J)~par~~IJ:t of~ijec1:f9.I'i:l: . __ - ·· _ _ , 
· If ~~e profes_s~bM)5 d~ing !:lie. !:lvli:li,iati6ri _do ng~ COf1CUr .t!iat (l)'tl:ie 
priSo_n.¢r h~ 9. ~.~veii;e Iri,.,en~.disord.~r. C>~ (2) tha~. th~ d;56rder is not 
iri r£;Jl;)iis'Sioij O.f-barihot,~·.~-~ptiI.J: rEi~~.~6n withtiUt ~~al:Inent,,pr (3) · 
that thy s_ev1::r~ men~ ~_rel.er '!<'~ a cause of, qr aggravated the 
prisoneji;r' s · criµllajll b~hav'i,of, ~,d a chiefp~·ycp.iatristJ:iaS q~rtifled the 
prisqri~r t:e>Jile B9\lJ'd of ~ti!ic?# Terms pti?suant, to _tpis i?~ligr'ap~. 
theri the Board of Prison Terixis shall order a: further examihation \:iy 
two iil.d~pe'hdent: prbf~~~ona.is, as prci\;ided for in section 2978. Orily 
if both ir lependent professionals concur with the chief psychiatrist's 
certifi1 fon, shall the provisions of this subdivision be.applicable to 
the prisoner. · · _ 

(e) The crime referred to in subdivision (b) was a crime in which 
the prisoner used force or violence, or caused serious bodily injury 

. _ .•._ · :/ e_ ... d·in-_arfl. _a he 5.ofsubdivision.:e ;ofSection•W .•. ·'.: --.-···-· .· 

. :'.;'•;, .. '· 

;. 
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iii a.· secure'facility 
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eff~ctively · ·tr ea tee 
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· the parole officer 
outpatient ptograrr 

(b) If the State 
parolee on outpat: 
custody of the pai 
Section 3001, the p; 
Prison Terms, and 
whether the priS\ 
outpatient. At the 
Department of Me'. 
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for in Section 2978 
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inpatient unless the State Department of Mental Health certifies to 
the Board cif Prison Terms that there is reasonable cause to believe 
the parolee can be safely and effectively treated on an outpatient 
basis, in which case the Board of Prison Terms shall permit the Sta,te 
Department of Mental Health to place the parolee in an outpatient 
treatment program specified by the State Department of Mental 
Health. Any prisoner who is to be required to accept treatment 
pursuant to Section 2962 shall be informed in writing of his or her 
right to request a hearing pursuant to Section 2966. Prior to placing 
a parolee in a local outpatient program, the State Department of 
Mental Health shall consult with the local outpatient program as to 
the appropriate treatment plan. Notwithstanding any other 
provision of law, a parolee ordered to have outpatient tt'eatrnent 
pursuant to this section may be placed in an outpatient treatment 
program used to provide outpatient treatment under Title .15 
(commencing with Section 1600) of Part 2, but the procedural 
provisions of Title 15 shall not apply. The director of an outpatient 
program used to provide treatment under Title 15 in which a parolee 

A.is placed may place the parolee in a secure mental health facility if 
W'the parolee can no longer be safely or effectively treated in the 

outpatient program, and until .the parolee can be safely and 
effectively treated in the program. Within 15 days after placement 
in a secure facility the State Department of Mental Health shall 
conOuct a hearing on whether . the parolee can be safely and 
effectively treated in the program. Before deciding to seek 
revocation of the parole of a parolee receiving mental health 
treatment pursuant to Section 2962, and return him or her to prison, 
the parole officer shall consult with the director of the parolee's 
outpatient program. 

(b) If the State Department of Mental Health has not placed a 
parolee on outpatient treatment within 60 days after receiving 
custody of the parolee or after parole is continued pursuant to 
Section 3001, the parolee may request a hearing before the Board of 
Prison Terms, and the board shall conduct a hearing to determine 
whether the prisoner shall be treated as an inpatient or an 

·outpatient. At the hearing, the burden shall be. on the State 
Department of Mental Health to establish that the prisoner requires 

· inpatient treatment as described in this subdivision. Ifthe prisoner 
or any person appearing on his or her behalf at the hearing requests 
it, the board shall appoint two independent professionals as provided 
for in Section 2978. · 

SEC. 4. Section 2966 is added to the Penal Code, to read; 
2966. (a) A prisoner may request a hearing before the Board of 

Prison Terms, and the board shall conduct a hearing if so requested, e for the. purpose of proving that the prisoner meets the criteria in 
Section 2962. At the hearing the burden of proof shall be on the 
person or agency who certified the prisoner under subdivision (d) 
of Section 2962. If the prisoner or any person appearing on his or her 
behalf at the hearing requests it, the board shall appoint two 
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independent professionals as provided for In Section 2978. The 
prisoner shall be informed at the hearing of his or her ri ght"to request 
a trial pursuant to subdivision (b). The Board of Prison Terms shall 
provide a prisoner who requests a trial a petition form and 

. instructions for filing the petition. · · 
(b) A prisoner who disagrees with the determination of the Board 

of Prison Terms that he or she meets the criteria of Section 2962, may 
file in the superior court of the county in which he or she is 
incarcerated or is being treated a petition for a hearing on whether 
he or she meets the criteria of Section 2962. The court shall conduct 
a hearing on the petition within 60 calendar days after the petition 
is filed, unless either time is waived by the petitioner or his counsel, 
or good cause is shown. The order of the Board of Prison Terms shall 
.be in effect until the completion of the court proceedings. The court 
shall advise the petitioner of his or her right to be represented by an 
attorney and of the right to a jury trial. The attorney for the 
petitioner shall be given a copy of the petition, and any supporting 
documents. The hearing shall be a civil hearing; however, in order 
to reduce costs, the rules of criminal discovery, as well as civil 
discovery, shall be applicable. The standard of proof shall be beyond 
a reasonable doubt, and if the trial is by jury, the jury shall be 
unanimous in its verdict. The trial shall be by jury unless waived by 
both the person and the district attorney. 

(c) If the Board of Prison Terms continues a parolee's mental 
health treatment under Section 2962 when they continue the 
parolee's pllTole under Section 3001, this section.shall be applicable 
for the purpose of determining whether the parolee meets the 
criteria of Section 2962. ' 

SEC. 5. Section 2968 is added to the Penal Code, to read: 
2968. If the prisoner's severe mental disorder is put into 

remission during the parole period, and can be kept in remission, the 
Director of Mental Health shall notify the Board of Prison Terms and 
the State Department of Mental Health shall discontinue treating 
the parolee. · · 

SEC. 6. Section 2970 of the Penil.l Code is amended to read: 
2970. Not later than 180 days prior to the termination of parole, 

or release from prison if the prisoner refused to agree to treatment 
as a condition ofpllTole as required by Section 2962, unless good cause 
is shown for the reduction of that 1180-day period, if the prisoner's 
severe mental disorder is not in remission or cannot be kept in 
remission without treatment, the medical director of the state 
hospital which is treating the parolee, or the county mental health 
director in charge of the parolee's outpatient program, or the 
Director of Corrections shall submit to the district attorney of the 
county in which the parolee is receiving outpatient tTeatment, or for 
those in prison or in 11 state mental hospital the district attorney of 
the county of commitment, his or her written evaluation on 
rerruss1on. If requested by the district attorney, the written 
evaluation shall be accompanied by supporting affidavits. The 
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district attorney may then· file a petition with the superior court for 
continued involuntary treatment for one year. The petition shall 
state the reasons necessitating the continued treatment, with 
accompanying affidavits specifying the conditions in Section 2962 
and that treatment during the parole period, if any, has been 
continuously provided by· the State Department of Mental Health 
either in a state hospital or in an outpatient program. The petition 
shall also specify why the severe mental disorder is not in remission 
or cannot be kept in remission if the person's treatment is not 
continued. 

SEC. 7. Section 2972 is added to the Penal Code, to read: 
2972. (a) The court shall conduct a hearing on the petition under 

Section 2970 for continued treatment. The court shall advise the 
person of his or her right to be represented by an attorney and of the 
right to a jury trial. The attorney for the person shall be given a copy 
of the petition, and any supporting documents. The hearing' shall be 
a civil hearing, however, in order to reduce costs the rules of-criminal 
discovery, as well as civil discovery, shall be applicable. The need for 

a?ontinued treatment shall be proven beyond a reasonable doubt, and 
W1f the trial is by jury, the jury shall be unanimous in its verdict. The 
. triaJ shall be by jury unless waived by both the person and the district 

attorney. The trial shall commence no later than 30 calendar days 
prior to the time the person would otherwise have been released, 
unl,ess the time is waived by the person or unless good cause is shown. 

· ('b) The people shall be represented by the district attorney: If the 
person is indigent, the county public defender shall be appointed. 

(c) If the court or jury finds that the patient is a person described 
in Section 2962, and his or her severe mental disorder is not in 
remission or cannot be kept in remission without treatment, the 
court shall order the patient recorrunitted to the facility in which the 
patient was confined at the time the petition was filed, or 
recommitted to the outpatient program in which he or she was being 
treated at the time the petition was filed, or committed to the State 
Departnient of Mental Health if the person was in prison. The 
commitment shall be for a period of one year from the date of 
termination of parole or a previous commitment or the scheduled 
date of release from prison as specified in Section 2970. 

(cl) A person shall be released on outpatient status if the 
committing court finds that there is reasonable cause to believe that 
the committed person can be safely and effectively treated on an 
outpatient basis. Except as provided in this subdivision, the 
provisions of Title 15 (commencing with Section 1600) of Part 2, shall 
apply to persons placed on outpatient status pursuant to this. 
paragraph. The standard for revocation under Section 1609 shall be a that the person cannot be safely and effectively treated on an 

W' outpatient basis. 
(e)' Prior to the termination of a commitment under this section, 

a petition for recommitment ma» be filed to determine whether the 
patient remains a person described in Section 2962 whose severe 
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mental disorder is not in remission or canriot be kept in remission 
without treatment. The recomirutment pro~eeding shall · be 
conducted in accor.daoce with thf!j:)roliiSforis of this .seciti9n. ·.· ·· 

(f} Any commitment under this. 'artlde places an affir.mative 
obligation on the treatment facilicy tb prciVide treat:irienf for the 
underlying causes of the person's rrieritaf disorder. · · . 

(g) Except as provided in this stibdiVisiori, the person committed 
shall be considered to be an invcihmtiity.m'entitl heSitli·:Pdl:ierit' and 
he or she shall be entitled to those· righfS sef' forth iii'' Artie!~ 7 
(commencing with Section 5325) of Chapter 2 of Part 1 of Division 
5 of the Welfare and Institutions Code. Comrnericmg Jiiliiiilcy i, 1986~ 
the State Department of Mental !iealth.·may adopt' r~'g{ilatiort.s· to 
modify those rights as is necess&:.ry iri order to . pr6vid~ f6'r. the 
reasonable security of the inpatienr'facility i..ri :whii::n tile patif:!rit i.5 
being held. This subdivision and 'the regulatio~· i(doptf;Ci pursi.uui't 
thereto shall become operative. on 'January l, 'i987,. 'Elxcepi: . thii.t 
regulations may be adopted priof to that date: .·· · .... · · ' . ·. 

SEC. 8. Section 2974 is added·fo tnif Perial Code;.fo"read: 
297 4. Before releasing any mm~.i:e oi:' ~~rifilnailrig ·Sii~'rvision qf . 

any parolee who is a danger to self or ollilfrs, dr grav~lY'dis~l:il~C:I as· , 
a result of mental disorder, and-"wh'O does hoCcome •Withfu the · 
provisions of Section 2962, the Direcfot.ofCoriedioru'fiili.y, 'uporl"· 
probable cause, place, or cause to be j:i!Aced;' the perso.ri Iii 'a stale 
hospital pursuant to the Lanterl#an•Petris·Short' Act; '.!'art' l 
(commencing with Section 5000) of'Divisioh·s of the Welfare ~a.·· 
Institutions Code. '' ' · · · · · 

SEC. 9. Section 2976 is added to .. the Periii.l Code; to read:: . 
2976. (a) The cosi: of inpatient of oul:Pai:ierff treai.menf.Urider 

this article shall be a state eXi>eriii~ whije 'the' pers'On'·is tiiidefthe 
jurisdiction of the Department of Cofre~tions~ · · . ··. · .. ,. ·. 

(b) Any person placed outside of a·facilitj;·of th~ D~paitmei'i.t of 
Corrections for the purposes of inpatient treat:rilent urider this ar.ticle 
shall not be deemed to be releasedftcim unpruOrurient or fr6J:'n~fhe 
custody of the Department of Corrections piio'r tc:i the· expiration of 
the maximum term of imprisonment of the perfon. · 

SEC. 10. Section 2978 is added ti(the· Peria.I Code, to read: 
2978. (a) Any independent professionals ijppoirifed'by. the· Board 

of Prison Terms for purposes ofi''this arti:de 'snail ·µot ~: state . 
government employees; shall have at least fi.\le years 6~ eipenence 
in the diagnosis and treatment of mental disorclers; and shall include· 
psychiatrists, and licensed psycholog?stS \i,iho have.11; doctoral de~ee 
in psyschology. · . ··: · .. · ·" · • . .. • . , 
. (b) On July I of each year the Dc;!partme~ t of ~prrectioi;:s and. t~e 
State Department of Mental Health shall subrrut t? ~e .. Boa,rd. of 
Prison Terms a list of 20 or more independent profess1onii1S on which 
both departments concur. The professionals shall not. be .. st~te 
government employees. and shall ha.ve at . lellSt fi".e ye~s of 
experience in the diagnosis and treatment of me.i,:iJ.al :disorders·~d 
shall include psychiatrists and licensed psychologists w~z 8have a 
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doctoral degree in psychology. For purposes of this article; when the 
Board of Prison Terms receives the list, they shall onl>" appoint 
independent professionals from the list. The list shall not be binding 
on the Board of Prison Terms until they have received it, and shall 
not be binding after June 30 following receipt of the list. 

SEC. 11. Section 2980 is added to the Penal Code, to read: 
2980. This article applies to persons incarcerated before, as well 

a.s after, January 1, 1986. 

CHAPTER 859 

An act to amend Section 40000.7 of, and to add Section 4463.5 to, 
the .Vehicle Code, relating to vehicles. 

[Approved by Governor September 16, 1986. Filed with 
Secretary of State September 17, 1986.J 

The people of the State of California do enact as follows: . e S~CTION 1. Section 4463.5 is added to the Vehicle Code; to read: 
4463.5. (a) No person shall manufacture or sell a decorative m: 

facsimile bcense plate of a size substantially similar to the license 
plate issued by the department. 

.(}?.) Notwithstanding subdivision (a), the director may authorize 
the manufacture and sale of decorative or facsimile license plates for 
special events or media productions. · 

(c) A violation of this section is a misdemeanor pllnishable by a 
fine of not less than five hWldred dollars ($500). 

SEC. 2.. Section 40000.7 of the Vehicle Code is amended to read: 
40000.}'. A violation of any of the following provisions is a 

misdemeanor, and not an infraction: · 
(a) Section 2416, relating to regulations for emergency vehicles. 
(b) Section 2800, relating to failure to obey an officer's lawful 

order or submit to a lawful inspection. · 
(c) Section 2800.1, relating to fleeing from a peace officer. . 
(d) Section 2801, relating to failure to obey a fireman's lawful 

order. 
(e) Section 2800, relating to unlawful vehicle or load. 
(f) Section 2813, relating to stopping for inspection. 
(g) Subdivision (b) of Section 4461 and subdivisions (b) and (c) 

of Section 4463, relating to disabled person placards. 
(h) Section 4463.5, relating to deceptive or facsimile license 

plates. 
A . (i) Section 5500, relating to the surrender of registration 
W doc.ument: and license ~!ates bef~re dismantli~g may begin. . . 
· · U) Section 5753, relating to delivery of certificates of ownership 

and registration when committed by a dealer or any person while a 
dealer within the preceding 12 months. 
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act is in accordance with the request of a local agency which desired 
le~lative .authority to carry out the program specified iri this act. 
This act is an· urgency statute necessary for the immediate 
prese~ation o.f the public peace, health, or safety withiri the 
meaning of Article IV of the Constitution and shall go into immediate 
effect. The facts constituting the necessity are: 

In .o'.der t~ provide ~or the continuation of the prohibition against 
reqwnng pnor authonzation from the State Department of Health 
Se.rvices for.- the provision of portable X-ray services provided iri 
skilled nursing or intermediate care facilities Wlder the Medi-Cal 
progr8:ffi~ an~ in order to apply the provisions of this act to the special 
comrruss1on m San Mateo County prior to the end of the 1987 
calendar year, it is necessary that this act go irito immediate effect. 

CHAPTER 687 
- . 

An act to amend Section 1017 of the Evidence Code, and to amend 
Sections 1615, 1617, 1618, 1619, 1620, 2962, 2966, 2972, and 2978 of, and 
to add Section 2981 to, the Penal Code, relating to mentally 
disordered offenders. · 

[Approved by Governor September 16, 1987. Filed with 
Secretary of State September 17, 1987.] 

The people of the State of California. do enact a.s follows: 

SECTION l. Section 1017 of the Evidence Code is amended to 
read: 

1017. (a) There is no privilege under this article if the 
psychotherapist is appointed by order of a· court to examine the 
patient, but this exception does not apply where the psychotherapist 
is appointed by order of the court upon the request of the lawyer for 
the defendant in a criminal proceedirig ii1 order to provide the 
lawyer with information needed so that he or she may advise the 
defendant whether to enter or withdraw a plea based on insanity or 
to present a defense based on his or her mental or· emotional 
condition. 

(b) There is no privilege under this article if the psychotherapist 
is appointed by the Board of Prison Terms to examine a patient 
pursuant to the provisions of Article 4 (commencing with Section 
2960) of Chapter 7 of Title 1 of Part 3 of the Penal Code. 

SEC. 2.. Section 1615 of the Penal Code is amended to read: 
1615. Pursuant to Section 5709.8 of the Welfare and Institutions 

Code, the State Department of Mental Health shall be responsible 
for the community treatment and supervision of judicially 
committed patients. These services shall be available on a county or 
regional basis. The department may provide these services directly 
or through contract with private providers or counties. The program 
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or programs through which these services are provided shall be 
kno'Nll as the Mental Health Conditional Release Program. 

The department shall contact all county mental health programs 
by January 1, 1986, to determine their interest in providing an 
appropriate level of supervision and treatment of judicially 
committed patients at reasonable cost. County m.ental health 
agencies may agree or refuse to operate such a program . 

. The State Department of Mental Health shall ensure consistent 
data gathering and program standards for use statewide by the 
Mental Health Conditional Release Program. 

SEC. 3. Section 1617 of the Penal Code is amended to read: 
1617. The State Department of Mental Health shall research the

demographic profiles and other related information pertaining to 
persons receiving supervision and treatment in the Mental Health 
<;::onditional Release Program. An evaluation of the program shall 
determine . its effectiveness in successfully reintegrating these 
pe.rsons into society after release from state institutions.- This 
evaluation of program effectiveness shall include, but not be limited 
to, a determination of the rates of reoffense while these persons are 
served by the program and after their discharge. This evaluation 
shall also address the effectiveness of the various treatment 

a components of the program and their intensity. . 
W The State Department of Mental Health may contract with an 

independent research agency to perform this research and· 
evaluation project. Any independent research agency conducting 
this research shall consult with the Forensic Mental Health 
Association ·concerning the development of the . research and"··· . 
evaluation design. 

SEC. 4 .. Section 1618 of the Penal Code is amended to read: 
1618. The administrators and the supervision ~d treatment staff 

of the Mental Health Conditional Release Program shall not be held 
criminally or civilly liable for any criminal acts committed by the 
persons on parole or judicial commitment status who receive 
supervision or treatment.· This waiver of liability shall apply to 
employees of the State Department of Melltal Health and the 
agencies or persons under contract to this department to provide 
sµpervision or treatment to mentally ill parolees or persons under 
judicial commitment. 

SEC. 5. Section 1619 of the Penal Code is amended to read: 
1619 .. The Department of Justice shall automate the criminal 

histories of all persons treated in the Mental Health Conditional 
Release Program, as well as all persons committed as not guilty by 
reason of insanity pursuant to Section 1026, incompetent to stand 
trial pursuant to Section 1370 or 1370.2, any person currently under 
commitment as a mentally disordered sex offender, and persons 
treated pursuant to Section 1364 or 2684 or Article 4 (commencing 

A with Section 2960) of Chapter 7 of Title 1 of Part 3. 
W SEC. 6. Section 1620 of the Penal Code is amended to read: 

1620. The Department of Justice shall provide mental health 
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agencies providing treatment tci patients pursuant to Sections 1000 
to 1610, inclusive, or pursuant to Article 4·(commencing with Section 
2960) of Chapter 7 of Title 1 of Part 3,-.With access to criminal histories -
of those mentally ill offenders who· are receiving treatment and 
supervision. Treatment and supervision··staff who· have ·access to 
~hese cri;minal histories. shall maintain:·the ·confidentiality' of the 
information and shall sign a statement to be developed' by the 
Department of Justice which infonns"them of this obligation. ·· 

SEC. 7. Section 2962 of the Penal Code is amended..to ;read:. 
. 2962. As a condition of parole, a prisoner .whomeetsJhEifolloWing . 
criteria shall be required to be treated:by the :State ·Depa:rtiri'ent of. 
Mental Health, and the State Department of Mental·Heaitfo·shall 
provide the necessary treatment:· : .. . ·~ , · · . :.; ·.;. · · · · 

(a). The prisoner has a severe :mental' disorde:r:i•that ·is ·not iii 
remission or cannot be kept in.·remission:;.without treatment. The 
term "severe mental disorder" mearis;·.a.n .. ·;illness or disease ;or 
condition that substantially impairs the person's thought, perception. 
of reality, emotional process, o:r:.~udgmeqt;·or .• which1grosslydmpairs .· 
behavi?r; or that demonstrates•eV:i.dence ofiiii a~µte~brifuniy:riCironie 
for which prompt remission in:the:absence:ofctreatmetit;is unlikely.· 
The term "severe mental disorder" as used in this section does not 
include . a personality or adjustment ·disord,er,,.;epilepsy/ i:nental .. 
retardation or other developmental: disabilities/ or. taddictiomto or· 
abuse of intoxicating substances. The· term ·· .. ·:remission~· meanna 
finding that the overt signs arid ··s}'m.ptoms' of, the. severe• mental 
disorder are controlled either by ·psychotropic: medication or 
psychosocial support. A person "cannot be kept in remission without 
treatment" if during the year prior toe the :question being'before the 
Board of Prison Terms or a trial•court;·he.or she has:been:inTemiSsfon 
·and he or she has been physically viol~nt/ex·cept:-inselfadefe~e,·or,. 
he or she has made a serious threat of rubstantial physical harm upon 
the person of another so as to cause the tatget oLthe .. tlu:eat to 
reasonably fear for his or her· safety or the .. si:ifefy of his ·or. her 
immediate family, or he or she· has ,,intentionally. cawed property 
damage, or he or she has not voluntarily followed the:.treatment plan. 
In determining if a person has voluntarily followed the treatment 
plan, the standard shall be whether the person has acted as a 
reasonable person would in following the treatment plan. 

( b) The severe mental disorder· was one of the:.causes of or was ari 
aggravating factor in the commission. of· a .crime for which the 
prisoner was sentenced to prison. .. 

(c) The prisoner has been in "treatment for the sever.e mental 
disorder for 90 days or more within the year prior to the prisoner's 
parole or release. -· 

(d) Prior to release on parole the person in charge of treating the 
· prisoner and a practicing psychiatrist or psychologist from:·the State 

Department of Mental Health have· evaluated· the prisoner at a 
facility of the Department of Corrections, and a chief psychiatrist of 
the Department of Corrections has certified to the Board of Prison 
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Terms that the prisoner has a severe mental disorder, that the 
disorder is not in remission, or cannot be kept in remission without 
treatment, that the severe mental disorder was one of the causes or 
was an aggravating factor in the prisoner's criminal behavior, that 
the prisoner has been in treatment for the severe mental disorder for 
90 days or more within the year prior to his or her parole release day, 
and that the prisoner used force or violence or caused serious bodily 
injury in committing the crime referred to in subdivision (b). For 
prisoners being treated by the State Department of Mental Health 
pursuant to Section 2684, the certification shall be by a chief 
psychiatrist of the Department of Corrections, and the evaluation 
shall be done at a state hospital by the person at the state hospital in 
charge of treating the prisoner and a practicing psychiatrist or 
psyc~ologist from the Department of Corrections. 

If the professionals doing the evaluation do not concur that (l)'the 
prisoher has a severe mental disorder, or (2) ·that the disorder is not 
in remission or cannot be kept in remission without trel\,tment, or (3) 
that the severe mental disorder was a cause of, or aggravated the 

·s·oner's criminal behavior, and a chief psychiatrist has certified the 
sorter to the Board of Prison Terms pursuant to this paragraph, 

en the Board of Prison Terms shall order a further examination by 
two independent professionals, as provided for in Section 2978. Only 
if both independent professionals concur with the chief psychiatrist's 
cert$cation, shall the provisions of this subdivision be applicable to 
the prisoner. The professionals·appointed pursuant to Section 2978 
shall inform the prisoner that the purpose of their examination is not 
treatment but to determine if the prisoner meets the criteria to be 
involuntarily treated as a mentally disordered offender. It' is not 
required . that . the prisoner appreciate or understand such 
information. 

(e) The crime referred to in subdivision (b) was a crime in which 
the prisoner used force or violence, or caused serious bodily injury 
as defined in paragraph (5) of subdivision (e) of Section 243. 

SEC. 8. Section 2966 of the Penal Code is amended to read: 
2966. (a) A prisoner may request a hearing before the Board of 

Prison Terms, and the board shall conduct a hearing jf so requested, 
for the purpose of proving that the prisoner meets· the criteria in 
Section 2962. At the hearing the burden of proof shall be on the 
person or agency who certified the prisoner under subdivision (d) 
of Section 2962. If the prisoner or any person appearing on his or her 
behalf at the hearing requests it, the board shall appoint two 
independent professionals as provided for in Section 2978. The· 
prisoner shall be informed at the hearing of his or her right to request 

•

trial pursuant to subdivision (b). The Board of Prison Terms shall 
ovide a prisoner who requests a trial, a petition form and 
structions for filing the petition. 
(b) A prisoner who disagrees with the determination of the Board 

· of Prison Terms that he or she meets the criteria of Section 2962, may 
file in the superior court of ·the count'=f 2'3. which he or she is 
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incarcerated or is being treated a,.petition for a h~arillg on whether 
he or ~he'. as of th~ date of the ~oard of PJ:ison .Terms .he.arll}g, met 
the cntena of Section 2962. The court shall conduct a hearing on the·. , . 
p~titio~ wit.hin ~ calendar days after the. petitjon is .fil,e~, unless 
either .time is wwved by the petitioner: .. orhis. qi;- her.:·Counsel, or good 
cause 1s shown. The order of the Board.ofJhison Terms shall be in 
effe~t until the completion of the coiu-t~pr,qceE!diAg~~. ThE! c9ur,t shill 
advise the petitioner of his or her rig}:lt tc;>)?e rTE!Pr.e~ent.e¢):>Y ·!Ill 
att~r?ey and of the right to a jury.;:tri!i.l.'; ,The attort1¢Y . ./or: t.he 
petitioner shall be given a copy of. t:he petit;ion, :and. ~y ~~pportjng 
documents. The hearing shall be ~ .ciyil)'learil}g;:liow!'!ve.t;i:~-or?er 
t~ reduce costs, the rules of criminal ,discqyl;lry, as" W.1:11.l a~ civil:· 
d1Scovery, shall be applicable. The,standard·ofproofsl:ial1 be peygnd 
a reasonable doubt, and if the trial is by jury, the jury. shall- be. 
unanimous in its verdict. The trial shall be by jury .unless wSived. by 
both the person and the district attorney;,.,,,, , .· · · . · · · · ·"" 
· ( c) If the Board of Prison Terms contfuu'e~ a. parolee's menta.i' 
health treatment under SectioJ!'.,2~~-;~iie.~ .l:gE!y:,c~~~i:i1u~ .. th.~ 
parolee's parole under Section 3001; ~~ §e91;ig,?rshallz'?.e .appJA9able. 
fo~ t~e purpo~e of determiniilg "whet:her .. t}:ie . par~l.~~ .meets ,the 
cnter1a of Section 2962. . , .:;r'.: --: .. , .•. · '·r:>' , . . ' . ·, 

SEC. 9. Section 2972 of the Penal .. Gode is.amended.to.read: . 
2972. (a) The court shall conduqt~he~rlQg ~m the peti.~qn: ui:ld~r 

Section 2970 for continued treatment· .. The court shall .. advise. the 
I?erson of his or her right to be represented. by aii attq~~y;B.p.cfof the 
right to a jury trial. The attorney fqr,-th,,e .p~r~qI1 sl:i~ ~e,:,glven .a <;QPY 
of the petition, arid any supporting;documents. The h~!lring st).aij b~ 
a civil hearing, however, in order to reduce costs. the rules of.criminal 
discovery, as well as civil discovery, shall; b~ applj_~ibl~.-fhe:~~.ep:f.ol:' 
continued treatment shall be proven beyond a reasonable doubt, ahd 
if the trial is by jury, the jury shall be unanimous in its verdict. The 
trial shall be by jury unless waived by bot~the P~I'son and.,tji~· district 
attorney. The trial shall commence noJl/,.ter'.th~, 3Q calendB! days . 
prior to the time the person would otherwise haye .been n~leas~d, 
unless the time is waived by the pers9n,or unless good cause ii sho.wp. 

( b) The people shall be represented. by the dis.trict attorney.· If the 
person is indigent, the county public defender sp,all beq1ppointed. 

(c) If the court or jury finds that .the patient's sevi=.re mental 
disorder is not in remission or cannot be kept in remission without 
treatment, the court shall order the, ,patient recommitted co the 
facility in wh{ch the patient was confined at.the ·ti~e the.petition was 
filed, or recommitted to the outpatient program in which he or she 
wo.s being treated at the time the p~tition was fiied, or.~ommitted 
to the State Department of Mental Health if the person wi;ts in prison. 
The commitment shall be for a period of one year from the date of 
termination of parole or a previous commitment or the scheduled 
date of release from prison as specified in. Sectio.ri 2970. 

(d) A person shall be released on outpatient status if the 
committing court fmds that there is reasonable cause to
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the committed person can be safely and effectively treated on an 
outpatient basis. Except as provided in this subdivision, the 
provisions of Title 15 (commencing with Section 1600) of Part 2, shall 
apply 'to persons placed on outpatient status pursuant : to this 
paragraph. The standard for revocation under Section 1609 shall be 
that the person cannot be' safely and effectively treated on an 
outpatient basis. . 

(e) Prior to the termination of a commitment under this section, 
a petition for recommitment may be filed to determine whether the 
patient's severe mental disorder is not in remission or cannot be kept 

. in remission without treatment. The recommitment proceeding 
shall be conducted in accordance with the provisions of this section. 

(f) Any commitment under this article places an affirmative 
obligation on the treatment facility to provide treatment for the 
linderlying causes of the person's mental disorder. · 
.. (g) Except as provided in this subdivision, the person committed 
shall be considered to be an involuntary mental health patient and 
he· or she shall be entitled to those rights set forth in Article 7 
(commencing with Section 5325) of Chapter 2 of Part l of Division 
5 of the Welfare and Institutions Code. Commencing January l, 1986, 
the State Department of Mental Health may adopt regulations to 
modify those rights as is necessary in order to provide for the 
reasonable security of the inpatient facility in :which the patient is 
being held. This subdivision and the regulations adopted pursuant 
thereto shall become operative on January 1, 1987, except that 
regulations may be adopted prior to that date. 

SEC. 10. Section 2978 of the Penal Code is amended to read: 
2978. (a) Any independent professionals appointed by the Board 

of Prison Terms for purposes of this article shall not be state 
government employees; shall have at least five years of experience 
in the diagnosis and treatment of mental disorders; and shall include 
psychiatrists, and licensed psychologists who have a doctoral degree 
in psychology. . 

( b) On July 1 of each year the Department of Corrections and the 
State Department of Mental Health shall submit to the Board of 
Prison Terms a list of 20 or more independent professionals on which 
both departments concur. The professionals shall not be state 
government employees and shall have at least five years of 
experience in the diagnosis and treatment of mental disorders and 
shall include psychiatrists and. licensed psychologists who have. a 
doctoral degree in psychology. For purposes of this article, when the 
Board of Prison Terms receives the list, they shall only appoint 
independent professionals from the list. The list shall not be binding 
on the Board of Prison Terms until they have received it, and shall 
not be binding after June 30 following receipt of the list. 

SEC. 11. Section 2981 is added to the Penal Code, to read: 
2981. For the purpose of proving the fact that a prisoner has 

received 90 days or more of treatment within the year prior to the 
prisoner's parole or release, the recor125r copies of records of any 

54090 



2184 STATUTES OF 1987 [Ch. 688 

state penitentiary, county jail, federal pertitentiary, or state hospital 
in which that person has been:.confined, when the records or copies 
thereof have been certified by.the official custodian of.those records, 
may be admitted as evidence. - . 

CHAPTER_ 688 

An act to amend Sections 6140, ~H0:1; and 6l4Q,3 q(-,aii.d t~ add 
Section 6032 to, the Bu~ess arid Professions Code, relating to the 
State Bar of California. ' · · · · · · · ·· · · · · · 

[Approved by Governor September IS, 1987. Filed Willi • 
Secretary of Stilte·September· 17, 1987:') ·:: . 

The people of the State of Cs./ifornia do enact as f~llow;;i:·. 
SECTION· 1. ·Section s002 is added to· the·. Bu~ess and 

Professions Code, to read: - . , .. · · ., · . - .. ~: ·. ; . -... ·. 
6032. Subject to the approvai of th~ Co~tt~e~· e>~JuCU~iary ·of 

each house af the Legislature, the board shall. contract . with an 
independent expert for the purpose o(cond,1.fotfug,a ~Prtii:>reheD,siv,~ 
study of the State Bar's affirmatj.ve action program. with regard, t_o,i~ 
employees. A final report shall be submitted .to each . of the 
Committees on Judiciary no later than September 1, 1988. the 
amount expended pursuant to the contract shall .. not exceed .. 
twenty-five thousand dollars ($25,000). . , · · 

SEC. 2. Section 6140 of the Business and Professions Code is 
amended to read: . · -_ - · . . · · 

6140. (a) The board shall fix the annuai ~embersqip lee for 19~· 
as follows: . _ .. . ·;. . . 

(1) For active members who have been admitted to the'practice .. 
of law in this state for three years or longer preceding the fust day 
of February of the year for whi.cl:i.: the fee is pay!!,ble, ,at the sum of 
two hundred fifteen dollars ($21!5). . . 

(2) For active members who ha_ve been admitted to the practice 
of law in this state for less than· three years but more than one year 
preceding the first day of February of the year for whisl:i. th~ f~e is 
payable, at the sum of one hundred forty·se·ven dollars ($147). 

(3) For active members who have been admitted to the practice 
of law in this state during, or for less than one year precedi11g the first 
day of February of, the year for w_hicl) the fee is p11yable, at a sum 
not exceeding one hundred sixteen dollars ($116). · . -

(b) The annual membership fee for active members is payable on 
or before the first day of February of each year. . _ , 

This section shall remain in effect ocl,y until January 1, 1989, and 
as of that date is repealed, unless a later enacted statute, .which is 
chaptered before January 1, 1989, d_eletes or extends t~at dat~. . 

SEC. 3. Section 6140.l of the Busiiless and Professions Code IS 
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CHAPTER 658 

(Senate Bill No, 538) 

CHAPTER 658 
SEC.1 

·'.;,.An act to amend Sections 2966 and 2970 of the Penal Code, relating to mentally 
: rdered offenders. 

(Approved by Governor August 27, 1988.] 

LEGISLATIVE COUNSEL'S DIGEST 

~iB 538, McCorquodaie. Mentally dlsordered offenders. 
' xisting law authorizes a prisoner to request a hearing before the Board of Prison 
ims for purposes of proving that the prisoner meets specified criteria · for 
=' tment by the State Department of Mental Health as a condition of parole. 
~·ti.rig law provides that if the prisoner disagrees with the determination of the 
''cd, .he or she may file a petition for a hearing in the superior court, as specified, 
,.'whether the prisoner, as of the date .of the Board of Prison Terms hearing, has 
"the prescribed criteria for treatment by the State Department of Mental Health . 
'he.Board of Prison Terms continues a parolee's mental health treatment when it 
''·tinues his or her parole under specified provisions, existing law provides that 
e' provisions shall be applicable for the purpose of determining whether the 
alee meets the criteria for continued treatment as a condition of parole. 
· "s bill would provide instead that, if the Board of Prison Terms continues a 

oiee's mental . health treatment under those specified provisions, the above 
. dures shall only be applicable for the purpose of determining if the parolee has 
~vere mental disorder and whether the parolee's severe mental disorder is not in 
'ission or cannot be kept in remission without treatment. . 
Xisting law, as specified above, provides for the required treatment of certain 
, 'ii:ted felons with a severe mental disorder as a condition of parole, and for their 
t~nued treatment upon termination of parole or release from prison. Existing law 
";provides that if the prisoner's severe mental disorder is not in remission or 
, (,)t be kept in remission without treatment, the director of the mental health 
:sy or the Director of Corrections shall submit his or her evaluation on 
·~ion to the district attorney. The district attorney may file a petition for the 
-_·_ued treatment of the person for a period of one year, as specified. The petition 
state the reasons necessitating the continued treatment and be accompanied by 
V,~~~ stating specified conditions and that treatment during the parole period, if 
.,~.s continuously been provided by the State Department of Mental Health, as 
ed. · · 

'i r; ;" I 

1~<.,b11l would delete the requirement that the petition state the reasons 
,.,tating the continued treatment of the person. It would require the petition be 
,,pa,nied by an affidavit specifying certain conditions including a statement that 
~,atment was pro,vided by the State Department of Mental Health, as specified. 

ple of the State of.California do enact as follows: 

.,:ION I. Section 2966 of the Penal Code is amended to read: 
:.t,_;., ; 

~R•,. (a) A prisone127lY request a hearing before the Board of Prison Terms, 
'~.\Po~rd shall conauct a hearing if so requested, for the purpose of proving 
. :;pnsoner meets the Griteria in Section 2962. At the hearing t'ne burden of 
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proof shall be on the person or agency who certified the prisoner under subdivisio 
(d) of Section 2962. If the prisoner or any person appearing on his or her behalf a~ 
the hearing requests it, the board shall appoint two independent professionals as 
provided for in Section 2978. The prisoner shall be informed at the hearing of his 

0 
her right to request a trial pursuant to subdivision (b). The Board of Prison Terrnr 
shall provide a prisoner who requests a trial, a petition form and instructions fo 

5 

filing the petition. . r 
(b) A prisoner who disagrees with the determination of the Board of Prison 

Terms that he or she meets the criteria of Section 2962, may file in the superior 
court of the county in which he or she is incarcerated or is being treated a petition 
for a hearing· on whether he or she, as of the date of the Board of Prison Tenns 
hearing, met the criteria of Section 2962. The court shall conduct a hearing on the 
petition within 60 calendar days after the petition is filed, unless either time is . 
waived by the petitioner or his or her counsel, or good cause is shown. The order of ' 
the Board of Prison Terms shall be in effect until the completion of the court 
proceedings. The court shall advise the. petitioner of his or her right to be 
represented by an attorney and of the right to a jury trial. .The attorney for the .. 
petitioner shall be given a copy of the petition, and any supporting documents. The ;. 
hearing shall be a civil hearing; however, in order to reduce costs, the rules 0 f": 
criminal discovery, as well as civil discovery, shall be applicable. The standard 0'{ 

proof shall be beyond a reasonable doubt, and if the trial is by jury, the jury shilff: 
be unanimous in its verdict. The trial shall be by jury . unless waived by both nig 
person and the district attorney. ..'., 

(c) If the Board of Prison Terms continues a parolee's mental health treatmerif 
under Section 2962 when they continue the parolee's parole under Section 3001, th~' 
procedures of this section shall only be applicable for the purpose of determining ~· 
the parolee has a severe. mental disorder, and whether the parolee's severe menta,l 
disorder is not in remission or cannot be kept in remission without treatment. "·.:; 

.(•~ 

SEC. 2. Section 2970 of the Penal Code is amended to read: 

§ 2970. Not later than 1 BO days prior to the termination of parole, or release 
from prison if the prisoner refused to agree to treatment as a condition of parole' 11,5 

required by Section 2962, unless good cause is shown for the reduction of that I ~g, 
day period, if the prisoner's severe mental disorder is not in remission or cannot .. 
kept in remission without treatment, the medical director of the state hospital whi. 
is treating the parolee, or the county mental health director in charge of t 
parolee's outpatient program, or the Director of Corrections shall submit to .~.P · 
district attorney of the county in which the parolee is receiving outpatient treatm~ 
or for those in prison or in a state mental hospital the district attorney of ,t. 
county of commitment, his or her written evaluation on remission. If requestec\ ~ 
the district attorney, the written evaluation shall be accompanied by suppo . , 
affidavits. The district attorney may then file a petition with the superior co':I1.' 
continued involuntary treatment for one year. .The petition shall be accompa!1'eif 
affidavits specifying that treatment, while the prisoner was released from pn.so?. 
parole, has been continuously provided by the State Depart~e~t of Mental H_ .. 
either in a state hospital or in an outpatient program. The petit10n shall also .SP 
whether the prisoner has a severe mental disorder and why the severe me 
disorder is not in remission or cannot be kept in remission if the person's treat. 
is not continued. · 

EXPLANATORY NOTES SENATE BILL 53B: 
Pen C § 2965. Amended subd (c) by substituting (1) "the procedures of this section sha~l 0~1 . 

"this section shall" after "Section 3001,"; and (2) "if the parolee has a severe mental d_1sor -· 
whether the parolee's severe mental disorder is no1 28r~n:ission o~ cannot .. be kept in r~i 
without treatment" for "whether the· parolee meets the cntena of Section 2962 . 
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pen C § 2970. (1) Deleted the comma after "outpatient treatment" in the first sentence; (2) substituted 
"be accompanied by affidavits specifying that treatment, while the prisoner was released from prison 
on parole" for "state the reasons necessitating the continued treatment, with accompanying affidavits 
specifying the conditions in Section 2962 and that treatment during the parole period, if any" in the 
fourth sentence; and (3) added "whether the prisoner has a severe mental disorder and" in the last 
sentence. 

129 
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CHAPTER 228 

. An act to amend Sections 2962, 2966, 2970, 2972, and 2980 of the 
Penal Code, relating to prisoners, and declaring the urgency thereof 
to take effecf immediately. ' 

[Approved by Governor Julv ZT, 1989. Filed with 
Secretary of State July ZT. 1989.) 

The people of the State of California do enact as follows: 

SECTION 1. Section 2962 ofthe Penal Code is amended to read: 
· 2962. As a condition of parole, a prisoner who meets the following 
criteria shall be required to be treated by the State Department of 
Mental Health, and the State Department of Mental Health shall 
provide the necessary treatment: 

(a) The prisoner has a severe mental disorder· that is not in 
remission or cannot be kept iri remission without treatment. · 
. The term "severe mental disorder" means an illness or disease or · 
condi~on that s1;1bstantially impairs the person's thought, perception 
of reality, emotional process, or judgment; or which grossly impairs 
behavior; or that demonstrates evidence of an acute brain syndrome 
for which prompt remission, in the absence of treatment, is unlikely. 
The term "severe mental disorder" as used in this section does not 
include . a personality or adjustment disorder, epilepsy, mental 
retardation or other developmental disabilities, or addiction to or 

. abuse of intoxicating substances. . 
The te~m "remission" means a finding that the overt signs and 

symptoms of the severe mental disorder are controlled either by 
psychotropic medication or psychosocial support. A person "cannot 
be kept in remission without treatment" if during the year prior to 
the question being before the Board of Prison Terms or a trial court, 
he or she has been in remission and he or she has been physically 
violent, except in self-defense, or he or she has made a serious threat 
of substantial physical harm upon the person of another so as to cause 
the target of the threat to reasonably fear for his or her safety or the 
safety of his or her immediate family, or he or she has intentionally 
caused property damage, or he or she has not voluntarily followed 
the treatment plan. In determining if a person has voluntarily 
followed the treatment plan, the standard shall be whether the 
person has acted as a reasonable person would in following the 
treatment plan. 

(b) The severe mental disorder was one of the causes of or was an 
aggravating factor in the commission of a crime for which the 
prisoner·was sentenced to prison. . · 

(c) The prisoner has been in treatment for the severe mental 
disorder for 90 days or more within the year prior to the prisoner·s 
parole or release. . . . 

( d) ( l) Prior to release on parole, the person in charge of treating 
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the prisoner and a practicing psychiatrist or psychologist from the 
State Department of Mental Health have evaluated the prisoner at 
a facility of the Department of Corrections, and a chief psychiatrist 
of the Department of Corrections ha5 certified to the Board of Prison 
Terms that the prisoner has a severe mental disorder, that the 
disorder is not in remission, or cannot be kept in remission without 
treatment, that the severe men tat disorder was one of the causes or 
was an aggravating factor in the prisoner's criminal behavior, that 
the prisoner has been in treatment for the severe mental disorder for -
90 days or more within the year prior to his or her parole release day, _ 
that the prisoner used force or violence or caused serious bodily 
injury in committing the crime referred to in subdivision (b), and 
that by reason of his or her severe mental disorder the prisoner 
represents a substantial danger of physical harm to others. For 
prisoners being treated by the State Department of Mental Health 
pursuant to Section 2684, the certification shall be by a ·chief 
psychiatrist of the Department of Corrections, and the, evaluation 
shall be done at a state hospital by the person at the state hospital in 
charge of treating the prisoner and a practicing psychiatrist or 
psychologist from the Department of Corrections. 

(2) If the professionals doing the evaluation pursuant to 
paragraph (1) do not concur that (1) the prisoner has a severe 
mental disorder, or (2) that the disorder is not in remission or cannot 
be kept in remission without treatment, or (3) that the severe mentli.I 
disorder was a_ cause of, qr aggravated the prisoner's criminal 
behavior, and a chief psychiatrist has certified the prisoner to the 
Board of Prison Terms pursuant to this paragraph, then the Board of 
Prison Terms shall order a further examination by two independent 
professionals, as provided for in Sec.tion 2978 .. 

(3) Only if both independent professionals who evaluate the 
prisoner pursuant to paragraph (2) concur with the chief 
psychiatrist's certification of the issues described in paragraph (2), 
shall the provisions of this subdivision be applicable to the prisoner. 
The professionals appointed pursuant to Section 2978 shall infonn the 
prisoner that the purpose of their examination is not treatment but 
to determine if the prisoner meets certain criteria to be involuntarily 
treated as a mentally disordered offender. It is not required that the 
prisoner appreciate or understand that information. 

(e) The crime referred to in subdivision (b) was a crime in which 
the prisoner used force or violence, or caused serious bodily injury 
as defined in paragraph (5) of subdivision (e) of Section 243. 

(f) As used in this chapter, "substantial danger of physical harm" 
does not require proof of a recent overt act. · 

SEC. 2. Section 2966 of the Penal Code is amended to read: 
2966. (a) A prisoner may request a hearing before the Board of 

Prison Terms, and the board shall conduct a hearing if so requested, 
for the purpose of proving that the prisoner meets the criteria in 
Section 2962. At the hearing, the burden of proof shall be on the 
person or agency who certified the prisoner under subdivision (d) 
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of Section 2962. If the prisoner or any person appearing on his or her 
behalf at the hearing requests it, the board shall appoint two 
independent professionals as provided for in Section .2978. The 
prisoner shall be informed at the hearing of his or her right to 
request a trial pursuant to subdivision (b). The Board of Prison 
Terms shall provide a prisoner who requests a trial, a petition form 
and instructions for filing the petition. 

(b) A prisoner who disagrees with the determination of the Board 
of Prison Terms that he or she meets the criteria of Section 2962, may 
file in the superior court of the county in which he OF she is 
incarcerated or is being treated a petition· for a hearing on whether 
he or she, as of the date of the Board of Prison Terms hearing, met 
the criteria of Section.2962. The court shall conduct a hearing on the 
petition within 60 calendar days after the petition is filed, unless 
either time is waived by the petitioner or his or her counsel; or good 
cause is shown. The order of the Board of Prison Terms shall be in 
effect until the completion of the court proceedings. The court shall 
advise the petitioner of his or her right to be represented by an 
attorney and of the right to a jury trial. The attorney for the 
petitioner shall be given a copy of the petition, and any supporting 
documents. The hearing shall be a civiJ hearing;_however, in order 
to reduce costs,· the rules of criminal discovery, as well as civil 
discovery, shall be applicable. The standard of proof shall be beyond 
a reasonable dpubt, and if the trial is by jury, the jury shall be 
unanimous in its verdict. The trial shall be by jury unless waived by 
both the person and the district attorney. . 

(c) If the Board of Prison Terms continues a parolee's ment~ . 
health treatment under Section 2962 when it continues the parolee s 
parole under Section 3001, the procedures of this section shall only 
be applicable for the purpose of determining if the parolee has a 
severe mental disorder, whether the parolee's severe mental 
disorder is not in remission or cannot be kept in remission without 
treatment, and whether by reason of his· or her severe mental 
disorder, the parolee represents a substantial danger of physical 
harm to others. . 

SEC. 3. Section 2970 of the Penal Code is amended to read: 
2970. Not later than 180 days prior to the tennination of parole. 

or release from prison if the prisoner refused to agree to treatment 
as a condition of parole as required by Section 2962, unless goo? ca us~ 
is shown for the reduction of that 180-day period, if the pnsone~ 5 

severe mental disorder is. not in remission or cannot be kept lfl 
· remisSion without treatment, the medical director of the state 

hospital whiCh is treating the parolee, or the county mental healt 
director in charge of the parolee's outpatient program, or the 
Director of Corrections, shall submit to the district attorney of t e 
county in whfoh the parolee is receiving ~utpatient. tr~atment, or fc:r 
those in prison or in a state mental hospital, the district atto~ey 
the county of commitment, his or her written evaluatio~ on 
remission. If requested by the district attorney, the wntten 
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evaluation shall be accompanied by supporting affidavits. 
The district attorney may then file a petition with the superior 

court for continued involWltary treatment for one year. The petition 
shall be accompanied by affidavits specifying that treatment, while 
the prisoner was released from prison on parole, has been 
continuously provided by the State Department of Mental Health 
either in a state hospital or in an outpatient program. The petition 
shall also specify that the prisoner has a severe mental disorder, that 
the severe mental disorder is not in remission or cannot be kept in 
remission if the person's treatment is not continued, and that, by 
reason of'his or her severe mental disorder, the prisoner represents 
a substantial danger of physical harm to others. 

SEC. 4. Section 2972 of the Penal Code is amended to read: 
2972. (a) The court shall conduct a hearing on the petition under 

Section 2970 .. for continued treatment. The court shall advise the 
per.son of his or her right to be represented by an attorney and of t~e 
right to a jury trial. The attorney for the person shall be given a copy 
of the petition, and any supporting documents. The hearing shall be 
a civil hearing, however, in order to reduce costs the rules of criminal 

,Adiscovery, as well as civil discovery, shall be applicable. 
W' The standard of proof under this section shall be proof beyond a 

reasonable doubt, and if the trial is by jury, the jury shall be 
unanimous in its verdict. The trial shall be by jury unless waived by 
both the person and the district attorney. The trial shall conunence 
no later than 30 calendar days prior to the time the person would 
otherwise have been released, unless the time is waived by the . 
person or unless good cause is. shown. 

(b) The people shall be represented by the district attorney. If the 
person is indigent, the county public defender shall be appointed. 

(c) If the court or jury finds that the patient has a severe mental 
disorder, that the patient's severe mental disorder is not in remission 
or cannot be kept in remission without treatment, and that by reason 
of his or her severe mental disorder, the patient represents a 
substantial danger of physical harm to others, the coUrt shall order 
the patient recommitted to the facility in which the patient was 
confined at the time the petition was filed, or recommitted to the 
outpatient program in which he or she was being treated at the time 
the petition was filed, or committed to the Sta:te. Department of 
Mental Health if the person was in prison. The commitment shall be 
for a period of one year from the date of termination of parole or a 
previous commitment or the scheduled date of release from prison 
as specified in Section 2970. 

(d) A person shall be released on outpatient status if the-
committing court finds that there is reasonable cause to believe that a the' committed person can be safely and effectively treated on an 

9' outpatient basis. Except as provided in this subdivision, the 
~. provisions of Title 15 (commencing with Section 1600) of Part 2, shall 

apply to persons placed on outpatient status pursuant to this 
paragraph. The standard for revocation under Section 1&19 shall be 

. 133 24810 

·-- I 



I . :... .. ;::- ,.:. .;. _ 

_;"·~·;~· .. ~,&e P. j~' jnotf ''J:.7f: f ~~ffeetively . .,.,,~C~n '::: ourtiTaentf1is~ . f . . 
(e) Prior to the termination of a ommitment under this secti~n 

11
.A 

a petition for recommitment may be filed to determine whether th~ .. 
p11tient's severe mental dis9rder is not in remission or cannot be kept 
in remission without treatment, and whether by reason of his or her 
severe mental disorder, the patient represents a substantial danger 
of physical harm to others. The recomrnitment proceeding shall be 
conducted in accordance with the provisions of this section. 

( f) Any commitment under this article places an affirmative 
obligation on the treatment facility to provide treatment for the 
underlying causes of the person's mental disorder. 

(g) Except as provided in this subdivision, the person committed 
shall be considered to be an involuntary mental health patient and 
he or she shall be entitled to those rights set forth in Article 7 

·(commencing with Section 5325) of Chapter 2 of Part 1 of Division 
5 of the Welfare and Institutions Code. Commencing January 1, 1986, 
the State Department of Mental Health may adopt regulations to 
modify those rights as is necessary in order to provide for the 
reasonable security of the inpatient facility in which the patient is 
being held. This subdivisfon and the regulations adopted pursuant 
thereto shall become operative on January l, 1987, except that 
regulations may be adopted prior to that date. 

SEC. 5. Section 2980 of the Penal Code is amended to read: 
2980. This article applies to persons who committed their crimes 

on and after January l, 1986. 
SEC. 6. It is not the intent of the . Legislature to directly or 

indirectly imply by this act that courts may not use the standard of 
evidence accepted by the court in People v. Beard, 173, Cal. App. 3d A 
1113, in cases arising under Article 4 (commencing with Section W 
2960) of Chapter 7 of Title l of Part 3 of the Penal Code . 

. SEC. 7. (a) The Department of Corrections and the State 
Department of Mental Health, in conjunction with the Board of 
Prison Terms, shall submit a report to the Legislature on or before 
September 30; 1990, on the following: · 

( l) A description of the disposition of cases of patients released 
from ·treatment under the mentally disordered offender program 
foUowing the invalidation-of that program by the. Court of Appeal in 
People v. Gibson (204 Cal. App. 3d 1425), including discussion 
regarding any subsequent acts· recorded by the· Department of 
Jwtice, the State Department of Mental Health, and the Department 
of Corrections, to the extent resources are available . 

. (2) A description of the criteria used to select which prisoners are 
personally evaluated for possible treatment under the mentally 
disordered offender program, and the criteria used to determine 
which of those prisoners are to be treated under the program. 

(b) The Department of Corrections and the State Department of 
Mental Health, in conjunction with the Board of Prison Terms, shall 
submit an annual report to the Legislature on the status of the 
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mentally disordered offender program on or before December 31, 
1991, and on or before December 31 each year thereafter through 
1996, whlch shall include all of the following: . 

( l) The following information on persons committed to the 
mentally disordered offender program on or after July 1, 1989, who 
have exhausted their rights under Section 2966 of the Penal Code. 

(A) The duration of treatment for those patients selected for the 
mentally disordered program, including both inpatient and 
outpatient treatment. 

(B) The. number of mentally disordered offender patients 
returned to custody or to a hospital due to the commission of a new 
crime, to the extent this information is available from the-
Department of Justice, or due to parole revocation. 

(C) The number of parole revocations of persons who have been 
treated previously under the mentally disordered offender program 
and the reasons for the revocations. 

(D) The number of parole revocations for all parolees whose 
parole was revoked based upon psychiatric reasons pursuant to 
Section 2646 of Title 15 of the California Code of Regulations. 

A (E) Information regarding recidivism rates for criminal conduct 
W,y persons previously treated under the mentally disordered 

offender program to the extent this information is available from the 
Department of Justice. 

(F) Any other information that would be useful to the Legislature 
in evaluating the performance of the mentally disordered offender 
program. 

(2) A swnmary description of the number and disposition of cases 
of all prisoners who are personally clinically evaluated on and after 
July l, 1989, by the Department of Corrections and the State 
Department of Mental Health for possible treatment under the 
mentally disordered offender program, including disposition of any 
hearing or court proceedings. The report also shall contain a brief 
explanation, as the departments deem appropriate, to explam the 

· data. 
( c) The Department of Corrections and the State Department of 

Mental Health, in conjunction with the Board of Prison Terms, shall 
provide a preliminary report to the Legislature on or before 
December 31, 1990, describing the report protocol they intend to use 
for the report required under subdivision (b) and any problems 
which they anticipate. 

(d) The reports required under this section shall be submitted to 
the Assembly Committee on Public Safety and to the Senate 
Judiciary_ Committee. 

(e) Notwithstanding any other provision of law, the Department a ofJustice, the Department of Corrections, the State Department of 
., Mental Health, and the Board of Prison Terms shall make available 

any information required for purposes of this section. Any 
confidential information obtained pursuant to this subdivision may 
be used for purposes of preparing the reports required by this 

135 

-



1258 STATUTES OF 1989 (Ch. 229 

s~ction, but the information shall not be used in any way that 
discloses confidential information,· nor shall that confidential 
information be used for any other purpose. 

SEC. 8. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting the necessity are: 

The Court of Appeal in People v. Gibson (204 Cal. App. 3d 1425) 
declared part of Article 4 (commencing with Section 2960r of 
Chapter 7 of Title I -of Part 3 of the Penal Code in violation of the 
equa.l protection clause of the United States Constitution because it 
does not require proof the person represents a substantial danger 'of 
physical harm to others by reason of his or her severe mental 
disorder. In order to keep the mentally disordered offender program 
in effect for those persons who committed their crimes on- or after 
January l, 1986, it is necessary that this act take effectimmediately. 

CHAPTER 229 

An act to amend Sections 5651, 5661, and 5681 of the Business and 
Professions Code, relating to landscape architecture, and making an 
appropriation therefor. _ . 

[Approved by Governor July 'Zr, 1989. Filed with 
Secretary of State July 28, 1989.] · 

The people of the State of Ca.lifornia. do enact as follows: 

SECTION 1. Section 5651 of the Business and Professions Code 
is amended to read: 

5651. (a) The board shall by means of examination, ascertain the 
professional qualifications of all applicants for licenses to practice 
landscape architecture in this state and shall issue a license to every 
person whom it finds to be qualified on payment of the initial license 
fee prescribed by this chapter. 

(b) The examination shall consist of a written examination. The 
written examination may be waived by the board if the applicant (l) 
is licensed in a state and demonstrates to the board that he or she has 
passed the Uniform National Examination for Landscape Architects 
or is certified by the Council of Landscape Architects Registration 
Boards and has submitted proof of job experience equivalent to that 
which is required of California candidates and (2) has taken a written 
examination equivalent in scope and subject matter to the written 
examination last given in California as determined by the board, and 
he.s achieved a score on the out-of-state examination at least equal to 
the score required to pass the California written examination. The 
written examination shall include testing of the applicants 
knowledge of California plants and environmental conditions, 
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CHAPTER 706 

(Senate Bill No. 1918) 

CHAPTER 706 
SEC. 1 

An act to amend Section 2966 of the Penal Code, relating to prisoners. 

[Approved by Governor September 20, 1994.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1918, Campbell. Prisoners: severe mental disorders. 
Under existing law, a prisoner who disagrees with the determination of the Board 

of Prison Terms that he or she has a severe men.ta! disorder that is not in remission 
or cannot be kept in remission without treatment, as defined, may file a petition in 
the superior court of the .county in which he or she is incarcerated or is being treated 
for a hearing on whether he or she, as of the date of the Board of Prison Terms 
hearing, met the criteria of having a severe mental disorder that is not in remission 
or cannot be kept in remission without treatment. The court is required to conduct a 
hearing on the petition, as specified. The standard of proof is beyond a reasonable 
doubt, and if the trial is by jury, the jury is required to be unanimous in its verdict. 

This. bill would prohibit the court's consideration, at the hearing on the petition, 
of evidence offered for the purpose of proving the prisoner's behavior or mental 
status subsequent to the Board of Prison Terms hearing. · 

This bill would also provide that the. court may, upon stipulation of the parties, 
receive in evidence the affidavit or declaration of any psychiatrist, psychologist, or 
other professional person who was involved in the certification and hearing process, 
or any professional person involved in the evaluation or treatment of the petitioner 
during the certification process, as specified. 

This bill would also provide that if the court or jury reverses the determination of 
the Board of Prison Terms, the court shall stay the execution of the decision for 5 
working days to allow for an orderly release of the prisoner. 

The people of the State of California do enact as follows: 

SECTION 1. Section 2966 of the Penal Code is amended to read: 

§ 2966. (a) A prisoner may request a hearing before the Board of Prison Terms, 
and the board shall condud a hearing if so requested, for the purpose of proving that 
the prisoner meets the criteria in Section 2962. At the hearing, the burden of proof 
shall be on the person or agency who certified the prisoner under subdivision (d) of 
Section 2962. If the prisoner or any person appearing on his or her behalf at the. 
hearing' requests it, the board shall appoint two independent professionals as provided 
for in Section 2978. The prisoner shall be informed at the hearing of his or her right 
to request a trial pursuant to subdivision (b). The Board of Prison Terms shall 
provide a prisoner who requests a trial, a petition form and instructions for filing the 
petition. · 

(b) A prisoner who disagrees with the determination of the Board of Prison Terms 
that he or she meets the criteria of Section 2962, may file in the superior court of the 
county in which he or she is incarcerated or is being treated a petition for a hearing· 
on whether he or she, as of the date of the Board of Prison Terms hearing, met the 
criteria of Section 2962.

1 
~'f court shall conduct a hearing on the petition within 60 . 

Italics indicate changes or additions. ~· " ~· indicate ommissions. · 
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calendar days after the petition is filed, unJess either time is waived by the petitioner 
or his or her counsel, or good cause is shown. Evidence offered for the purpose of 
proving the prisoner's beha11ior or mental status subsequent to the Board of Prison 
Terms hearing shall not be considered. The order of the Board of Prison Terms shall A 
be in effect until the completion of the court proceedings. The court shall advise the W 
petitioner of his or her right to be represented by an attorney and of the right to a 
jury trial. The attorney for the petitioner shall be given a copy of the petition, and 
any supporting documents. The hearing shall be a civil hearing; however, in order to 
reduce costs, the rules of criminal discovery, as well as civil discovery, shall be 
applicable. The standard of proof shall be beyond a reasonable doubt, and if the trial 
is by jury, the jury shall be unanimous in its verdict. The trial shall be by jury unless 
waived by both the person and the district attorney. The court may, upon stipulation 
of both parties, recefre in ev,idence the affi.dal'it or declaration of any psychiatrist, 
ps_vchologist, or other professional person who was involved in the certification and 
hearing process, or any professional person involved ill the eJ1aluation or treatment of 
the petitioner during the certification process. The court may allow the affidavit or 
declaration to be read and the contents thereof considered in the rendering of a ded-
sion or verdict in any proceeding held pursuant to subdil'ision (b) or (c), or 
subdivision (a) of Section 2972. If the court or jury re1•erses the determination of the 
Board of Prison Terms, the court shall stay the execution of the decision for five 
working days. to allow for an orderly release of the prisoner. 

(c) If the Board of Prison Terms continues a parolee's mental health treatment 
under Section 2962 when it continues the parolee's parole under Section 3001, the 
procedures of this section shall only be applicable for the purpose of determining if 
the parolee has a severe mental disorder, whether the parolee's severe mental disor
der is not in remission or cannot be kept in remission without treatment, and whether 
by reason of his or her severe mental disorder, the parolee represents a substantial A 
danger of physical harm to others. W 
EXPLANATORY NOTES SENATE BILL 1918: 

Pen C § 2966. Added the third and tenth through twelfth sentences of subd (b). 

Italics indicate changes or adl~?Jns. * * ~ indicate ommissions. 



STATE Of CALIFORNIA-YOUTH AND ADULT CORRECTIONAL AGENCY 

Dfi:PARTMENT OF CORRECTIONS 
1515 S Street, 95814 
P.O. Box 942883 

9cramento, CA 94283-0001 

August 1 1 2001 

Ms. Shirley Opie 
Assistant Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

EXHIBITB 

Re: Mentally Disordered Offenders: Treatment as a Condition of Parole - OO-TC-28 

Dear Ms. Opie: 

This is in response to your July 10, 2001, letter to Mr. John Logger, SB-90 Coordinator for the 
Coilnty of San Bernardino, requesting comments from affected state agencies regarding the 
Counfy' s test claim submittal. 

The Health Care Services Division (HCSD) of the California Department of Corrections has 
established a unit of full-time psychologists to conduct mental health evaluations of potential 
mentally disordered offenders (MDO), as described in Penal Code Section 2962. As a part of 
the overall process, these evaluators are routinely subpoenaed to attend court hearings on 
hunate appeals of their l\IDO placement. Increasingly, these hearings are being .conducted in 
the San Bernardino Superior Court, due to many l\IDO placements now being transferred to 
Patton State Hospital (PSH), located within the county. During the past year, we have received 
approximately 20 such subpoenas. It is evident that county resources are impacted by the 
necessity of conducting these hearings as well. The Department of Mental Health has indicated 
that increasing numbers ofl\IDO cases will be placed at PSH, at least over the next year or so. 

In view of the above factors, it appears the County's claim for reimbursement does have merit. 
If you have further questions, please contact Susan O'Madden, Associate Governmental 
Program Analyst, MDO Unit, HCSD, at 916-324-7480. 

/,4J-y1~P 
SUSANN J. STEINBERG, M.D. 
Deputy Director 
Health Care Services Division 

Enclosures 

cc: Eileen Baumgardner, Chief (A), Mental Health Services, HCSD 

RECEIVED 
AUG 0 3 2001 

COMMISSION ON 
STATE MANOATES 

Ron Metz, Facility Captain and Program Administrator, MDO Unit, HCSD 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

RAMENTO, CA 95914 
agNE: (916) 323-3562 
.. ; (916) 445-0278 

E-m!)ll: csmlnfo@csm.ca.gov 

July 10, 2001 

Mr. John Logger 
SB-90 toor<liliator 
County of San Bern,ardiilo 
222 West H:ospitaiitY Lm,e, ,4th Fl9or 
san Bernardin&' cA 9241.5~018 ·, . ... '· ' .. , .. ·-.. . 

) ':. 

And Iniei'~sted PahJ.ej ·iznd Aff~t~ed Staie 4gencies_,(Se~ ~nclosedMailtng list) .· 
. . . .· ~ . . ) . . 

' 

GRAY DAVIS, Governor 

Re: Mentally Disordered Offenders~· '[rf!atment as a..Condition <?! farole - OO-TC-28 
coillf of siin Betnfuliho, craimfut . . .. · · .. · · . "ty ,. , ..... ,.. ,,., ·.,,·.·. . . . . . . 
Statutes ofl994, Chapt¢r 706 
Statutes of i'989, chapter 228' · 
Statues of 1988, Ch;lpter 658 

· Siafut~s of i987, Ch:~ptert68f 
Stafutes 'of 198'6·: cilltfer BSB 
pciifil tocie ·sedicin 2~66' · • · 

!"f! .. ,~., :· 

Dear Mr. LOgger: 
. . : ~ . . ' . ' ' . . -

. ·, 

The Commission on State Mandates d~tenajned that the ~bjectt.~st cla,tpi;s111JJAi,Wtl is . 
complete.' The 'test Clailn initiates tfiejm)cess .~o~ .the C9to,rpjs8,iq#·tq p.OpsJd~f, .w~ether 
the provisions listed above .$Po~e .a reimburS.able :sta.te.:#!M~.atf:4 p.~pgf~ J1p9riJocai 
entities> state' ~gericies alid'ib.teresteq parties· aie receiymg a. C<?PY qf tb.is,test cliilin. 
becaU:Se'they may have a.ii 'inter~st. ill ·the coimhlsstoh' s deie!mfuati,on. . 

- < • •• '' ~ •• ' • • • '• • ! . . 

The Irey issues before the Commission are: 

• Do the provisi~ns listed above !filpose a new pr,ogr~ or b,igh~r i~y~i ,of s~rvice 
with.ill an eXistfug' program' upoii.' local entltie~ . V{~tliiii. tile ~g of ~~ti~n 6' 
articJe XIII B of' the ¢8.llioiilia C:omtltution. imd co'~¢ ma.nd8.t~C1 by to:~· ~tate · 
pursuantto sectfon i75I4'cifthe Gov~riul:ient Code? · ·· ' · · 

. . ~: ~ ' . . 

• Does .Government Code section 17556 preclude the Commission from finding 
that any of the test claim provisions impose costs mandated by the state? 
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Mr· John Logger 
Jiily 10, 2001 
Page2 

The Commission requests your participation in the following activities concerning this 
test claim: 

• Informal Conference. An informal conference may be scheduled if requested 
by any interested party. See Title 2, California Code of Regulations, section 
1183 .04 (the regulations). 

• State Agency Review of Test Claim. State agencies receiving this le~r are 
requested to analyze the merits of the enclosed test claim a¢ tQ .fTI~ Written 
comments on the key issues before the Commission.. Al.te~tiyeiy, if a stat~ 
agency chooses not to respond to this request, pl~e sub~ta WritteJ:l s:tB.tirment 
of non-response to the Commission. Requests for eXtbnsions. of tii:ne 'may be 
filed iii. acconlap.~e with s~ctions 1183.01 (c) and 11,81, 1 (g) of t)le regulations. 
State agency· coID'meriis ar~ due 30 day~: froni' the date. 6f th.is letter. . .. 

·. :··· "· .... ',:· .. :. ·' . ·~--··. ·.. \ . :'., .. ' ....... ·.'.·. .., ... ,,,-:':· . ·•· ',,).: . 

• Clairrfant Rebuttal. The claimant and W~.~~s~ p,~~~;lllaY,~iJ~ reb11tqtlsto 
state agencies' comments under section 1183~0f,,l)f~~;):egul~tj()µs'.. The 
rebuttal is due 30 days from the service date o~writteii~~omments. 

·.· " .. • I 

;}:•;::;; . ;·;.·' . . 

• Hearing and Staff Analysis. A hearing on th~~¢st,cWm wil).be setw!;i~µ the 
record closes. Pursuant to section 1183.07 of the;· G9#fiRissi9p)_ r~gui~!iw1i;, at 
least eight weeks before the hearing is conducted, a.-$,¥t ,staff lµlalysi!l ·'\YP.Lbe 
issued to parties, interested parties, and interested persons for comment. 
Comments. are due 30 days following receipt of the analysis. Follow.4'\g receipt . 
of any comments, and before the hearing, a final staff analysis wilibe issued. · 

. . 
, -- ~ •:;: .. , . , : -· : . - . . : ·. ·. ·, , .. , . r-

e ¥ii_Hiri.~-~~~· .· .u~d~r.~~~~~?:Q qs1/;t O(the Cq~ssicm's.r,~@1.ations,;:the 
· Cori:inlissiori'\vill foiiiiil ate a mailin list of arties interested arties, and . , . .. .. .......... .,.P .. ""''"'g .. , .... .,., ........ g .. ., .. P ..... 1 ....... , ..... , •. ". P .. "" .......... .. 

futerested "''ersons for"eacirteSfc1a.lln.'ii.n.ci. 'iovide the''I.fSt 'to those.included on. .. . .. . . i P.,, . ., ..... ., ., .. c ........ ,., :· ...... , . • .. P, .. ,,, .. , .... _,..-"'"·'. ,_, ...... ,, .................. ,. .. . 
ilie list, and to ililyop.e· wlii?. req4ests a copy .. ·.Any wri~n ~i11rtaI filed .on that . 
claim with .the Commission shall be simultaneously served on the other parties 
listed on the claim. 

• Disn.tj.s~!11.~f 'fe~t Clai'!'~· Under sectj.on) 1,8~ .09 of the, C9J?ll?ission' s 
regullftionii, te#:;¢taims fjl~4 a~:t: May 5, iop+ .. ~y be d,isp;ii.ssed if po~tponed 

· cir pias~ o# @9tlye ~ti-iiis by ~e claipmllt, for µ:ii;>;i::e.tlian; ()he, )'.e~, Prior ~ 
disiriissiri.g a test: clilim, the .. ConlliiissiC,11 will provide 150 days notice.and 
opportunity for other parties to take over the claim. 
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Claim Number OO-TC-28 Claimant County of San Bernardino 

Abject 

~sue 
Statutes of 1994, Chapter 706 et al; Penal Code Section 2966 

Mentally Disordered Offenders: Treatment as a Condition of Parole 

Mr. James Lombard, Principol Anolyst 

Department ofFinBncc 

915 L Street 

Socramcnto CA 95814 

(A-15) 

Tel: (916) 445·8913 

FAX: (916)327-0225 

State Agency 

----·-----·---·----
Mr. Stephen Mayberg, Director 
Depanment of Mental Heal di 

1600 9th Street Tel: (916) 654-3565 
Sacramento CA 95814 FAX: (916) 654-3198 

Mr. MBnucl Medeiros, Asst Attorney General (D-8) 

Department of J ustfoe 
Government Law Section 
1300 I Street 17th-Floor 

Sacramento CA 95 8 14 

Mr. Ron Metz, Facility Captain· MDO Program 
Department of Corrections 

P 0 Box 942883 

Sacramento CA 94283-000 I 

State Agency 

Tel: (916)324-5475 

FAX: {916) 324-8835 

State Agency 

Tel: (916) 324-4771 

FAX: (916) 000-0000 

State Agency 

I

.--· .......... -------- -· ··-·· -. ...,. --- ----·--·---·-···---- ·--·-··----·- ., 
Mr. Paul Minney, I 
Spector, Middleton, Young & Minney, LLP 

7 Park Center Drive 
Sacramento Ca 95825 

Tel: (916) 646·1400 
. FAX: (916) 646-1300 

Interested Person 

Ms. Marianne O'Mallcy, Principal Fiscal & Policy Analyst (B-29) 
Legislative Analysis' Office 

925 L Street Suite I 000 

Sacramento CA 95814 
Tel: (916) 445-6442 

FAX: (916)324-4281 

Interested' Person 
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C:lefm Number OO-TC-28 Claimant County of San Bernardino . 

Subject 

Issue 

Statutes of 1994, Chapter 706 et al; Penal Code Section 2966 

Mentally Disordered Offenders: Treatment as a Condition of Parole 

Mr. Keitl1 B. Peten;cn, President 

Slxten & Associates 

5252 Balboa Avenue Suite 807 

Sen Diego CA 92117 -

Mr. Steve Smitl1, CEO 

Mandated Cost Systems, Inc. 

2275 Watt Avenue Suite C 
Sacramento CA 95825 

Jim Spano, 

State Controller's Office 
Division of Audits (B-8) 
300 Capitol Mall, Suite 518 P.O. Box 942850 

Sacramento CA 95814 

r 
1 Ms. Pam Stone, Legal Counsel 

DMO-MAXIMUS 

4320 Auburn Blvd. Suite 2000 

Sacramento CA 95 841 

Mr. David Wellhouse, 
Wcllhouse & Associates 

9175 Kiefer Blvd Suite 121 

Sacramento CA 9582_6 

Mr. Gary Winsom, President 
California Public Defenders Association 

3273 Ramos Circle, Suite JOO 

Sacramento CA 95827 

Tel: (858) 514-8605 

FAX: (85 8) 514-8645 

Interested Person 

Tel: (916) 487-4435 

.FAX: (916) 487-9662 

Interested Person 

Tel: (916)323-5849 

FAX: (916) 324-7223 

State Agency 

Tel: (916) 485-8102 
f-AX: (916) 485-0111 

Interested Person 

Tel: (916) 368-9244 
FAX: (916)368-5723 

Interested Person 

Tel: (9\6)362-1686 
FAX: (916)362-5498 

Interested Person 
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.e 

Mr. John Logger 
July 10, 2001 
Page 3 

If the Commission determines that a reimbmsable state mandate exists, the claimant is 
responsible for submitting proposed parameters and guidelines for reimbursing all 
eligible iocal entities. All interested parties and affected state agencies will. be given an 
opportunity to comment on the claimant's proposal before consideration and adoption 
by the Commission. 

Finally, the Commission is required to adopt a statewide cost estimate of the 
reimbursable state-mandated program within 12 months of receipt of an amended test . 
claim. This deadline may be extended for up to six months upon the request of either 
the claimant or the Commission. 

Please contact Nancy Patton at (916) 323-8217 if you have any questions. 

Assistant Executive Director 

Enclosures: Mailing List and Test Claim 

f;/mandates/2000/tc/00tc27 /completeltr 
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Commission on State Mandates 
List Date: 07/10/2001 Mailing Information 

Mailing List 
Claim Number OO·TC·28 Claimant County of San Bernardino 

Subject 

Issue 

Statutes of 1994, Chapter 706 et al; Penal Code Section 2966 

Mentally Disordered Offenders: Treatment as a Condition of Parole 

Ham1eet BarkscJ1a~ 

Men dote Resource Services 

8254 Heath Peak Place 

Antelope CA 95843 

Mr. Louie DiNinnl, Executive Officer 

Board of Prison Terms 

I 5 I 5 K Street, Suit.c 600 

Tel: 
0

(916) 727·1350 · 

FAX: (916) 727·1734 

Interested Person 

Tel: (916) 445-1539 

Sacramento CA 95814-4053 FAX: (916) 445-5242 
i . r 

l ________ , --·------·· ··-··· ... ·- .. ·--- .. ----- ······· ... --~~!.".. ~-e~=~- J 
··-~·-· ·- .... ··--- .... -

. j Mr. Glenn Haes, Bureau Chief 

State Con!rollers Office 

Division of Accounting & Reponing 

330 I C Stice! Suite 500 

Sacramento CA 95 8 16 

· Mr. Steve Keil, 

(B-8) 

California State Association of Counties 

1100 K Street Suite 10 I" 
Sacromento CA 95814-3941 

Mr. John Logger, SB-90 Coordinator 

Auditor-Controllers Office 

222 West Hospitality Lane 

San Bernardino CA 92415-0018 

. ... ... . - I 

Tel: (916) 445-8756 

FAX: (916) 323-4807 

State Agency 

Tel: (916) 327-7523 

FAX: (916) 441-5507 

Interested Person 

Tel: (909) 386-8850 

FAX:. (909) 386-8830 

·----·-· ·------------· ·- - --- --~'~-~-~~-: 
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EXHIBITC 
~to\,. 01:--.,. "' ' ' ·tt \ w n · 

0 "1 

e "f. DEPARTMENT OF GRAY DAVIS, GOVERNOR 
f/4\t.i~a~'P- F I N A N C E--8-T,.-TE-CA_P_IT_O_C -. -R-00-M-. -, -, 4_S_•_SA_C_R-AM_E_N_To_C_A_•_9-58_1_4--4-9_9_B_•_w..._ww_. o-o-,-.C-A-.Cl-ov 

OFFICE OF THE DIRECTOR 

August 9, 2001 

Ms. Paula Higashi 
Executive Director 
Commissicin.'on State Mariciates 
9BO 9th Street, Suite' 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

·-RECEIVED 

AUG 1 ~ 2001. 
COMMISSION ON 

STATE MANDATES 

'' ' 

. l .•• : - •.. ~·. •. ' : ... .,:-, ·; . . - . . -:. ' . .' ,: ~ ; :.- • ·:: 

· As,r~quei;ted· in yOL,1r,lett13,r:pf July 1p, 2Q01 ~tie DePE!'1me.nt of Finance ~"!S r~y.ie~~dJ~e te!it. 
claim, su9r,ni~ed by. t,ti~. S~n B,ernia,r.qino ColJhty (clairriCj.rit) a,!!kir;ig th~,Corri~is_s.~or·tq deter.n:iine 
whether specifi(;ld cos,ts_}ncurred_ync]~r ~hiapte.r N,o. 70~1$tatutes 9f. 1 ~94 (:SB) e18), , , ... · .. 
Chiapter No. 221;!, §tatytes of 1.~~~ (S.El,.1S2q), .Chapter _N_o, Sp~. ~tatute~ of,.1 ~~~ (SB -~8-1;1), , - . 
Chapter No, Sp~. S!~tut~!; .of. :1 e~( (S.~ 42E)), ,Ghal1$~,c_Nci, .85~,. Stat4t~s, of J QB~ (9,B _l815), and . 
Penal Code Section 2~1:JS, afei r~.irpbur:sable ~tate: n;ancja\e9 qosts (Claim No: g_sM.OO:TC-28 
"Mentally Disordered Offenders: Treatment as a Condition of Parole"). Commencing with page 
two, o,\t.heJ,e~t ~l.ci!r:n.pl~imanth~s iden@ed 1t9ff9llowiD~.new .. dut!es, which it a.i;ser!s are. 
reimbursa.ble state mand~tes: .. ' . . ' 1 .· . . ,. -

• Review of"the written evaluation and supporting afficla~l~s indicating that the ·~ffend~r's 
severe mental disorder is not in remission or cannot be kept in remission without 
continued treatment. 

• . Prepa~e and file. responses with the superior_court t~ the prisoner's petitio~'iO appeal ·the 
Board of Prison Terms decision. 

• Represent the State and the prisoner in a civil hearing on the petition regarding the 
applicability of Penal Code Section 29S2. 

• Retain necessary experts, investigators, and professionals to prepare for the civil trial 
and any subsequent petitions. 

• Travel to and from state hospitals where detailed medical records and case files are 
maintained. 

• Travel to and from state hospitals by the defense counsel in order to meet with the 
prisoner client. 

• Provide transportation and custody by·the county sheriff's department of each potential 
mentally disordered offender before, during, and after the civil proceedings. 
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,, .. •''· ,,,. 

As the result of our review, we have concluded that under Section 17S56(g) of the ·Gove.rnmenl 
Code, the Commission on State Mandates shall not find a reimbursable mandate in such 
legislation or in legislation which eliminated a crime or changed the penalty for a crime. 
Therefore, any localgovernmerit'c;:o,sts resulting from the mandate in Chapter No. 706, Statutes 
of 1994 (SB 1918),. Chapter No.''228, Statutes of 1989,(SB 1625), Chapter No. 658, Statutes of 
1988 (SB 538), Chapter No. 658, Statutes of 1987 (SB 425), Chapter No .. 858, Statutes of1986 
(SB 1845), and Penal Code Section 2966 would not be state-reimbursable, because the 
mandate only involves the definition of a crime or the penalty for conviction of a crime. 

The claimant asserts that the costs claimed for reimbursement are not related t6 the 
enforcement of a new crime or infraction. This statement is correct, however, the cdsts claimed 
for reimbursement are related to enforcement of a changed penalty for a'dririie o~'infractio'n, as 
specified in Government Code Section 17556(g). · _,. · · · 

After a person is found guilty of a crime, the county is responsible to provide a sentencing . 
hearing which determines the penalty for a crime. The penalty assessed could be · -
imprisonment, followed by parole, with merital health tre;;itmemt as a condi~ion of parole, If the 
inmati{dis~gree's\vith the nee'a for mental he'alth treatment as' a 'bonditlbn ofpa'rcile, the inmate 
maY re'qu~~t a'nearihg fo'bhalienge this pafoiifcondftlori.· ii'l ~ttect;·the'oheHaer is peffticinin!fto 
change.th~ penaify, for ~·~'rime.: The' hear.Ing r~q'uest~d'_py the'\r:w:iate,"ri,pt tKe St~.te.; is a ' ,' ' ' 
continuatiorf of thef pre"incarceratibn hea'ring'that is the· respohsil:lility of the county. · Sirice''the 
hearing-;f~in ~ffect, 'a continuation ofthe p'enahy'ptiase pf tne' orl'91riai triE!I. 'the costS would hot 
be re;imbi.1r~!ab1e· under 8e6ti6n '6, 'Artide XI iF~ O'f the Califomia'.'Cori~titutlori.. '·:. '· . 

·,~-~. \• ..... ,............ . .. · 1_;.r-·---~~-·.···· . •;·~·::.: . . '1.~":'" 

As required .byt.tfo Commissicih;s·r~~bia~ion's,'we'a're indiJdi.ng· a "Pr.6qf ?f~ervice" i~cj,i,f~1,i9g 
that the parties included on the marl mg hst which accompanred ·your July 10, 2001 letter have 
been provicjed with copies of this letter via either United States fV!ail or, in the ~ase of other state 
agencies·, lritefragency Mail Seri.lice'.::; · · . .. · ' ' . ·. 

If you have any questions regarding this letter, please contact Zlatko Thecidc:irovic, Prini::ipal 
Program Budget Analyst at (916) 445-8913 or Jim Lombard, state mandates claims coordinator 
for the Department of:Firiaiice, aF(916) 445-8913. · ' · ' · · . . 

Sincerely, 

J~ftiaJdt1ttg 1f 
S. Calvin Smith 
Program Budget Manager 

Attachments 
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DECLARATION OF ZLATKO THEODOROVIC 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-00-TC-28 

Attachment A 

1. I am currently employed by the State of California, Department of Finance (Finance), am 
familiar with the duties of Finance, and ·am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the sections relevant to this claim are accurately quoted in the test claim 
submitted by claimants and, therefore, we do not restate them in this declaration. 

I certify under penalty of perjury thatthe facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. · 

August 9, 2001 at Sacramento, CA 
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PROOF OF SERVICE 

Test Claim Name: "Mentally Disordered Offenders: Treatment as a Condition of Parole" 
Test Claim Number: CSM-00-TC-28 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of California, I am 18 years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street, 8th Floor, 
Sacramento, CA 95814. · 

On August 9, 2001, I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully 
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the 
normal pickup location at 915 L Street, 8th Floor, for lnteragency Mail Service, addressed as 
follows: 

A-16 
·Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-29 
Ms. Marianne O'Malley 
Legislative Analyst's Office 
925 L Street, Suite 1000 
Sacramento, CA 95814 

David Wellhouse 
Wellhouse and Associates 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

Mr. Louie DiNinni, Executive Officer 
Board of Prison Terms 
1515 K Street, Suite 600 . 
Sacramento, CA 95814 - 4053 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814 - 3941 

B-8 
Jim Spano 
State Controller's Office 
Division of Audits 
P.O. Box 942850 
Sacramento, CA 95814 

Harmeet Barkschaf 
Mandate Resource Services 
8254 Heath Peak Place 
Antelope, CA 95843 

Mr. Glenn Haas, Bureau Chief 
State Controllers Office 
Division of Accounting and Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. John Logger, SB-90 Coordinator 
Auditor-Controller's Office 
222 West Hospitality Lane 
San Bernardino, CA 92415 - 0018 

Mr. Manuel Medeiros, Asst. Attorney General 
Department of Justice 
Government Law Section 
1300 I Street, 17'h Floor 
Sacramento, CA 95814 
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Mr. Stephen Mayberg, Director 
Department of Mental Health 
1600 9th Street 
Sacramento, CA 95814 

Mr. Ron Metz 
Department of Corrections 
P.O. Box 942883 
Sacramento, CA 94283 - 0001 

Mr. Keith B. Peterson, President 
Sixten & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mr. Gary Winsom, President 
California Public Defenders Association 
3273 Ramos Circle, Suite 100 · 
Sacramento, CA 95827 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive 
Sacramento, CA 95825 

Mr. Steve Smith, CEO 
Mandated Cost Systems, Inc. 
2275 Watt Avenue, Suite C 
Sacramento, CA 95825 

Ms. Pam Stone, Legal Counsel 
DMG-MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on August 9, 2001 at Sacramento, 
California. 

Mary Latlfrre 
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AUDITOR/CONTROLLER-RECORDER 
COUNTY CLERK 

• 

OR/CONTROLLER • 222 West Hospitality Lane, Fourth Floor 
mardlno, CA 92415-0018 • (909) 387-8322 • Fax (909) 386-8830 

RDER • COUNTY CLERK • 222 West Hospltallty Lane, First Floor 
San Bernardino, CA 92415-0022 • (909) 387-8306 • Fax (909) 386-8940 

February 22, 2002 

PAULA HIGASHI, EXECUTIVE DIRECTOR 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

EXIDBITD 

COUNTY OF SAN BERNARDINO 

LARRY WALKER . 
·Auditor/Controller-Recorder 

County Clark 

ELIZABETH A. STARBUCK 
Assistant Auditor/Controller-Recorder 

Assistant County Clerk 

RE: CSM-00-TC-28 MENTALLY DISORDERED OFFENDERS: TREATM_ENT AS A CONDITION OF 
PAROLE 

Dear Ms. Higashi; 

The County of San Bernardino has reviewed the letter filed by the Department of Finance on 
August 9, 2001 regarding the test claim for Mentally Disordered Offenders: Treatment as a· 
Condition of Parole. In that letter, the Department of Finance argues that Government Code 
Section 17566(g) applies to this test claim; and claims that the costs associated with the civil 
proceedings that allow a prisoner to challenge the State's requirement of mental health 
treatment as a condition of parole are the costs of a changed penalty for a crime or 
infraction. 

The Department of Finance's assertion is in error. Attached is a letter provided by Ms. Pamela 
King, lead defense attorney for San Bernardino County Public Defender's Mentally Disordered 
Offenders (MOO) program. Ms. King discusses and cites the statutory provisions pertinent to 
the Department of Finance's argument that mental health treatment as a condition of parole is a 
change in the penalty for a crime or infraction. Also included in this discussion are statutory 
provisions relative to parole in general. 

The County· of San Bernardino's assertion that these costs have nothing to do with the 
penalty for a crime or infraction is supported by this discussion. The County requests that the 
Commission on State Mandates reject the Department of Finance's argument. 

On another note, a paragraph in San Bernardino County's original test claim stated that Welfare 
and Institutions Code (WIC) section 4117 provided limited reimbursement for this MOO 
population. However, we have subsequently been advised that, because WIC 4117 only lists 
the proceedings under Penal Code section 2970, the State Controller's Office will not provide 
reimbursement for those MDO proceedings that result from petitions filed under Penal Code _ 
section 2966. PC 2970 applies only to the extended commitment proceedings that were 
approved for reimbursement by the Commission on State Mandates in the County of Los 
Angeles test claim. At this time, there is no reimbursement available for costs for the MDO 
population that is the subject of this test claim · 

WILLIAM H. RANDOLPH 
County Adininistrotiva. Ottir.er 

Soorcl of Supervisors 
BILL POSTMUS ............ , .... First District DENNIS HP.~1SBEFIGEP. ........ Third Di•lricl 
JON D. MIKELl53· ........ 5scond District FRED AGUIAR . . . . . . ·.,. Fourth Distl'lc1 

,JERRY EJ\VES . . . • . . •..•...... FHth Dlstl'lct 



Mentally Disordered Offenders: Treatment as Condition of Parole 
February 22, 2002 
Page 2 of 2 

because the court proceedings for that population are filed pursuant to Penal Code A 
section 2966. ., 

The County of San Bernardino therefore requests that the Commission on State 
Mandates determine that Penal Code section 2966, as added and modified by the test 
claim chapters, compelling the County to incur costs pursuant to Penal Code sections 
2962, 2970, and 2972.1, constitutes a reimbursable state mandated program within the 
meaning of Section 6, Article XI II B of the California State Constitution. 

Sincerely, 

Larry Walker 
Auditor/Controller-Recorder 

By: ,~Alwa ck ~w 
arbara K. Redding J 

Reimbursable Projects Section Manager 

Attachment 

cc: Interested parties on the Commission's mailing list, with attachment. 

LW:BR:sr rpsJBarbaralletters/MDO Condition of Parole· Rebuttal.doc 
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DATE: 

TO: 

FROM: 

INTEROFFICE MEMO 
Law Offices of the Public Defender 

398 West Fourth Street 
San Bernardino, CA 92415-0008 

February 25, ·2002 

BARBARA REDDING 

PAMELA P. KING 

PHONE: (909) 383-2411 

The State Department of Finance asserts: 

"IN EFFECT, THE OFFENDER IS PETITIONING TO CHANGE THE PENALTY FOR A 
CRIME. THE HEARING REQUESTED BY THE INMATE ... IS A CONTINUATION OF 
THE PRE-INCARCERATION HEARING THAT IS THE RESPONSIBILITY OF THE· 
COUNTY. SINCE THE HEARING IS IN EFFECT, A CONTINUATION OF THE 
PENAL TY PHASE OF THE ORIGINAL TRIAL, THE COSTS WOULD NOT BE 
REIMBURSABLE ... " under SB 90, pursuant to the provisions of Government Code, § 
17556(g). . 

I. 
Involuntary mental health treatment imposed pursuant to PC § 2962 is not a 
penalty imposed as a consequence of a crime; therefore, a challenge to the 
parole condition does not constitute a change in the penalty. 

The "condition of parole" [PC § 2962], requiring involuntary mental health 

treatment,· is a reflection of the present mental state of the parolee; it is not a direct 

consequence or penalty for having committed a crime, for which a determinate 

sentence pursuant to PC § 1170 was received [PC§ 2962(e)(1 )]. 

The basis for the involuntary mental health treatment is a severe mental disorder, 

which is either not in remission or cannot be kept in remission without treatment, and by 

reason of which, the parolee represents a substantial danger of physical harm to others 

[PC § 2962]. The prior conviction, although necessarily a condition precedent to the 
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ordering of this parole condition, is not the operative condition upon which the 

involuntary treatment term is imposed. Just as the prior finding of guilt and insanity in a 

not guilty by reason of insanity criminal commitment is not the basis upon which an 

extension of a commitment petition is filed, and for which SB 90 funds are made 

available, here the current mental status is the basis for commitment and for 

reimbursement of costs. 

II. 
The parfy re~ponsible for pronouncing the penalty for a crime is the sentencing 
judge in the county where the crime was committed; whereas, 
the entity responsible for the Imposition of conditions of parole is the 
State Board of Prison Terms. 

A. The pre-Incarceration, sentencing hearing, is indeed the responsibility 
of the county; however, the county (sentencing judge) loses statutory 
authority to change a penalty, 120 days after commitment to state prison 

. pursuant to PC § 1170. [PC § 1170(d).] · 

Therefore, at the time the challenged condition of parole (involuntary mental 

health treatment) is imposed on the parolee, the county no longer has any authority to 

effect a change in penalty. Indeed, the sentencing judge's entire involvement with 

parole is by way. of advisement that he or she will serve a period of parole [PC § 

1170(a)]. The sentencing court does not set the conditions of parole or affect retention 

or release on parole. This is totally a state function that is in no way controlled by the 

county court. 

2 
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B. The terms and conditions of parole are exclusively within the power 
and responsibility of the Board of Prison Terms, not the sentencing court. 

"At the expiration of a term of imprisonment . . . the inmate shall be 

released on parole ... unless ... the parole authority for good cause 

waives parole and discharges the inmate ... " PC§ 3000(b}(1) 

"[T]he Board of Prison Terms to execute its duties with respect to parole 

functions for which the board is responsible." PC§ 3000(a)(2) 

"The Board of Prison Terms upon granting any parole to any prisoner may 

also impose on the parole any conditions that it may deem proper." PC§ 

3053(a) 

_, "The Board of Prison Terms shall have the power to establish and enforce 

rules and regulations under which prisoners committed to state prisons 

may be allowed to go upon parole ... "PC§ 3052 

Ill. 
The characteristics of a hearing requested by the inmate to challenge the 
imposition of involuntary mental health treatment as a condition of parole, are 
inconsistent with the hearing being a "continuation of the penalty phase of the 
original trial." 

A. The imposition of a penalty as a sentence for a crime is clearly a penal 
proceeding, whereas, a PC §2966 hearing is a civil proceeding by statute. 

"The hearing shall be a civil hearing ... " PC§ 2972(a) 
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B. A sentencing hearing is conducted in the county, from which 
an Inmate is-sentenced to state prison; whereas, a 
PC § 2966 hearing Is conducted In the county where the parolee is in 
residence, receiving treatment by the Department of Mental Health. 

"A prisoner who disagrees with the determination of the Board of Prison 

Terms that he or she meets the criteria of Section 2962, may file in the 

superior court of the county in which he or she is incarcerated or is being 

treated a petition fo-r a hearing on whether he or she, as of the date of the 

Board of Prison Terms hearing, met the criteria of Section 2962." 

Consequently, most PC §2966 hearings are held in either San Bernardino 

County or San Luis Obispo County, the respective locations of Patton State 

Hospital and Atascadero State Hospital. Said hearings are not dispersed . 

throughout the state consistent with the locations of the courts from which the 

parolees were sentenced to state prison. 

Conclusion 

For all of the foregoing reasons, it is Inconsistent with statutory 

provisions relative to PC § 2966 proceedings to conclude that the mandate falls 

within the provisions of Government Code, § 17556(g) and affects the penalty for 

a crime. 
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EXHlBlTE 

STATE OF CALIFORNIA ARNOLD SCHW""M"-cNc'-=il:U:H 1 t:JDv9rncr 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

RAMENTO, CA 95814 
NE: (916) 323·3562 
(916) 445·0278 

E-mail: csmlnfo@csm.ca.gov 

January 12, 2006 

Mr .. Jolm Logger 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane 
San Bernardino, CA 92415-0018 

And Interested Parties and Affected State Agencies (See Enclosed },.failing List) 

RE: Draft Staff Analysis and Hearing Date 
Mentally Disordered Offenders: Treatment as a Condition of Parole (OO-TC-28) 
County of San Bernardino, Claimant 
Statutes 1986, chapter 858, Statutes 1987, chapter 687; Statutes 1988, chapter 658; 
Stati.ites 1989, chapter 228; Statutes 1994, chapter 706. 
Penal Code section 2966 

Dear Mr. Logger: 

The draft staff analysis of this test clain1 is enclosed for your review and comment._ 

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Friday, 
February 3, 2006. You are advised that comments filed with the Commission are required to be 
simultaneously served on the other interested parties on the mailing list, and to be accompanied 
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an 
extension of time to file comments, please refer to section 1183.01, subdivision ( c )(1 ), of the 
Commission's regulations. 

Hearing 
This test claim is set for hearing on Thursday, March 30, 2006 at 9:30 a.m. in Room 126 of the 
State Capitol, Sacramento, California. The final staff analysis will be issued on or about March 
16, 2006. Please let us know in advance if you or a representative ofyour agency will testify at 
the hearing, and if other witnesses will appear. If you would like to request postponement of the 
hearing, please refer to section 1183.01, subdivision (c)(2), of the Commission's regulations. 

Please contact Deborah Borzelleri at (916} 322-2430 with any questions regarding the above. 

Executive Directo 

Enc. Draft Staff Analysis 
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Hearing Date: March 30, 2006 
J:\MANDA TES\2000\00-TC-28\TaDSA.doc 

ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Penal Code Section 2966 
Statutes 1986, Chapter 858 
Statutes 1987, Chapter 687 
Statutes·1988, Chapter 658 
Statutes 1989, Chapter ~28 
Statutes 1994, Chapter 706 · 

Mentally Disordered Offenders: 

Treatment. as a Condition of Parole (OO-TC-28) 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS. 
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STAFF ANALYSIS 

Claimant 

County of San Bernardino 

Chronology 

07/05/01 ' 

08/03/01 

08/09/01 

09/05/01 

09/07/01 

' 11108/01 

11/09/01 

02/05/02 

02/06/02 

02/27/02 

01/19/06 

Background 

County of San Bernardino filed test claim with Commission (OO-TC-28) 

The Department of Corrections submitted comments 

The Department of Finance submitted comments 

County of San Bernardino requested an extension of time through 
October 25, 2001 to respond to comments 

Request for extension to respond to comments on or before 
October 25, 2001V{E1S granted· 

County of San Bernardino requested an extension of time until 
December 3, 2001.to respond to comments 

Request for extension to respond to comments on or before 
December 3, 2001 w.as granted 

County of San Bernardino requested an extension of time until 
February 22, 2002 to respond to comments 

Request for extension to respond to comments is granted; comments are 
due on or before March 8, 2002 

County of San Bernardino files reply to Department of Finance comments 

Commission staff issues draft staff analysis 

This test claim addresses amendments to Mentally Disordered Offender legislation, 
codified in Penal Code sections 2960 et seq., which establishes continued mental health 
treatment and civil commitment procedures for persons with severe mental disorders, 
following termination of their sentence or parole. 

Overviei;,1 o(Mentally Disordered Offender Program 

Since 1969, the Mentally Disordered Offender legislation has required certain offenders 
who have been convicted of specified violent crimes to receive treatment by the 
Department of Mental Health as a condition ofparole.1 Penal Code section 2960 
establishes the Legislature's intent to protect the public by requiring those prisoners who 
received a determinate sentence and who have a treatable, severe mental disorder at the 
time of their parole, or upon termination of parole, to receive mental health treatment 
until the disorder is in remission and can be kept in remission. Section 2960 further 
states that "the Department of Corrections should evaluate each prisoner for severe 
mental disorders during the first year of the prisoner's sentence, and that severely 

1. Penal Code section 2962, subdivisions (a) through (f). 
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mentally disordered prisoners should be provided with an appropriate level of mental 
health treatment while in prison and when returned to the community." 

To impose mental health treatment as a condition of parole, the prospective parolee must 
have: 1) a severe mental disorder that is not in remission or cannot be kept in remission 
without treatment, and the disorder was one of the causes of or was an aggravating factor · 
in the commission of the crime for which the prisoner was sentenced to prison; 2) been in 
treatment for 90 days or more within the year prior to his or her parole .or release; and 
3) been certified by designated mental health professionals as meeting conditions l and 2 
above, in addition to representing a substantial danger of physical harm to others by 
reason of the severe niental disorder.2 

· · 

Procedurally, prior to release on parole or prior to termination of parole, such a prisoner 
must be evaluated and certified by mental health professionals as to whether he or she 
meets the conditions set forth in Penal Code section 2962.3 A prisoner has the right to a 
hearing before the Board of Prison Terms to contest such a :finding that he.or she has a 
severe mental disorder.4 If the prisoner is dissatisfied with the results of the Board of 
Prison Ternis hearing, he or she may petition the superior court for a civil hearing to 
determine if he or she meetS the criteria of a mentally disordered offender. 5 

The evaluation must also be submitted to the district attorney of the county in which the 
person is being treated, incarcera,ted or committed not later than 180 days prior to 
termination of parole or release from parole. 6 The district attorney may then file a 
petition in superior coUrt for continued involuntary treatment for one year and the court 
shall conduct a civil hearing on the matter7 

If the prisoner's severe mental disorder is put into remission during the parole period, and 
can be kept in remission during the parole period, the Department of Mental Health must 

. discontinue treatment. 8 · · 

Major legislation affecting the mentally disordered offender program came forward in 
1985. That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill No. 
(SB) 1054) and Statutes 1985, chapter 1419 (S:S 1296), which were double-joined. 
Chapter 1418 added Penal Code section 2970, to set forth procedures for the local district 

· attorney to petition the court for a hearing when a mentally disordered offender is 
scheduled to be released from prison or parole. Penal Code section 2970 hearings were 
addressed in a ptior test claim (98-TC-09). 

2 Penal Code section 2962, subdivisions (a) through ( d). 
3 Penal Code section 2962, subdivision (d). 
4 Penal Code section 2966, subdivision (a). 
5 Penal Code section 2966, subdivision (b). 
6 Penal Code section 2970. 
7 Penal Code sections 2970 and 2972, subdivision (a). 
8 Penal Code section 2968. 
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Chapter 1419 amended Peria! Code section 2960, adding text in subdivision (d) to set 
forth procedures for allowing a prisoner or parolee to petition the court for a hearing to 
contest a Boarp. of Pri.spn Terms determination that he or she meets the mentally 
disordered offender qriteria. The current test claim did not plead chapter 1419, but does 
address subsequent amendments to the procedures for prisoner- or parolee-initiated court 
hearings under.the ·mentally ~isordered offender program. 

Prior Test Claim Regarding District Attorney-Initiated Court Hearings (Pen. Code, 
ff 2970, 2972 and 2972:]) . 

Chapter 1418 was the subject ofa prior test claim (98-TC-09) in which the Commission 
on State Mandates found a reimbursable state-mandated program was imposed on local 
ageneies .. That prior test claim addressed Penal' Code sections 2970, 2972 aild 2972. I, 
which established court procedures initiated by the local district attorney to extend the 
involuntary treatinent ofa mentally disordered offender.fat one year beyond th~ 
offender's parole termirlation date - or release from prison if.the prisoner refused 
treatment as ·a condition of parole - if the offender's severe mental disorder is not in 
remission at the end of the parole period or cannot be kept in remission without 
treatment. · · 

Not later than 180 days prior to the termination of parole, the professionals treating the 
prisoner or parolee are required to submit a written evaluation to the district attorney in 
the county ofti;eatment or commitment. The district attorney reviews the evaluation and 
files a· Penal Code section· 2970 petition in the· superior court for continued involuntary 
treatment for one year and the court·conducts a civil hearing on the matter. 

For that test claim, the following activities were determined to be reimbursable: 

. 1. . review the stat~'s written evaluation and supporting affidavits indicating 
that the offender's severe mental disorder is not in remission or cannot be 
kept in remission without continued treatment (Pen. Code, § 2970); 

2. prepare and file petitions with the superior court for the continued 
involuntary treatment of the offender (Pen. Code, § 2970); 

3. :.represent the state and the indigent offender in civil hearings on the 
.petition and any subsequent petitions or hearings regarding recommitment 
(Pen. Code, §§ 2972, 2972.1); 

4. retain necessary experts, investigators, and professionals to prepare for 
the civil trial and any subsequent petitions for recommitment; 

5. travel to and from state hospitals where detailed medical records and case 
files are maintained; and 

6. provide transportation and custody of each potential n::ientally disordered 
offender before, during, and after the civil proceedings by the County 
Sheriff's Department. 
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Prior Law Regarding Prisoner- .or Parolee-Initiated Court Hearings {Pen. Code, §.2960 .. 
subdivision (d) 7 

Chapter 1419 established the appeal process for a prisoner or parolee, which was enacted 
into Penal Code section 2960, subdivision (d). ·· 

Subdivision (d) as it was originally enacted in the 1985 legislation stated: 

(1) A prisoner may request ahearing before the Board of Prison Terms, 
and the board shall conduct a hearil)g if so requested, for the purpose of proving 
that the prisoner does not meet the criteria in subdivision (b). · At the hearing the 
burden of proof shall be on the person or agency ·who certified the prisoner under 
paragraph (4) of subdivision (b). If the prisoner or any person appearing on bis or 
her behalf at the hearing requests it, the board shall appoint two. independent 
professionals as provided for in paragraph ( 4) of subdivision (b): The prisoner 
shall..i:ie informed at the hearing of his or her right to request a trial pursuant to 
paragia}:ih (2)ofthis sub.division. The Board of Prison Tei:ms shall provide a· 
prisoner who. requests a trial a petition form and instructions for filing the petition. 

(2) A prisoner who disagrees with the determination of the Board of· 
Prison Terms that he or she meets the criteria of subdivision (b) may file in the 
superior court.of the county in which he or she is.incarcerated or is being treated a 
petition for a hearing on whether he.or she meets the criteria-of subdivision (b). 
The court shall conduct a hearing on the.petition within sixty calendar days after . 
the petition is filed; unless either time is waived by the petitioner or his counsel, 
or good cause is shown. Th.e order·ofthe Board.of Prison Terms shall be in effect 
until the completion of the court proceedings. '.The.court shall advise the 
petitioner of his or her right to be.represented by an attorney and of the right to a 
jury trial'.. The attorhey for the petitioner sliaII be given a copy of the petition, arid 
any supportirig documents. The hearing shall be a Civil hearing;'lii:iwever, in · 
order tO reduce costs, the ritles of crimina1;discovery, as' well as Civil discovery, 
shall be applicable. The standard ofpfoofsha.ilhe beyond a reasonable doubt, 
and ifthe trial is by jury, tbejury shall be Un~ous in its verdict. The trial shall 
be by jury unless waived by both the person and. the district attorney. 

(3) 'fP.e provisions ofthls subdivision shall be applicable to a continuation 
of a parole iiµrsuant to Section 300i. · · · 

Test Claim Legislation Regarding Prisoner- or Parolee-Initiated CourtHear.ings (Pen. 
Code, f 2966) 

As noted above, chapter 1419 was the.first legislation to establish the·apperu process for a 
prisoner or parolee.under·the mentally disordered offender provisions; the process was 
enacted.·into ,Penal· Code section 2960, subdivision (d). However, chapter }419 was not 
pied in this current test clairn and has. never been pied in a t.es~ claim. 

The test cl rum legislation thafwas pfJd addresses rnillo~ changes to the prisoner or 
parolee appeai, pro'c'edtires, which Ii.ow 'eXist under Penal Code section 2966. The test · 
claim legislatfon involves five statutes; one that added and fourthat iiniended'Penal Code 
section 2966. Each of the five test Claim ~tatutes is liSted below with a s~ary of the 
relevant provisions. 
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1. Statutes 1986. Chapter 858, Section 4 (SB 1845) -This legislation did not make 
substantive changes to the original Penal Code section 2960, subdivision (d) provisions. 
Instead, it renumbered the existing provisions of 2960, and in sci doing created section 
2966. 

2. Statutes 1987, Chapter 687, Section 8 (SB 425) -This legislation modified the first 
sentence of section 2966, subdivision (b), replacing the text that originally read: "A 
prisoner ... may file ... a petition fo1' a hearing on whether he or she meets the [mentally 
disordered offender] criteria ... " The modified texNeads: "A prisoner ... may file ... ·a 
petition for a hearing on whether he or she, as ofthe date of the Board of Prison Terms 
hearing; metthe [mentally disordered offender] criteria. I," This change provides inore 
detail and narrows the subject of the Penal Code section 2966 hearing. 

3. Statutes 1988, Chapter 658.· Section 1 (SB 538) -This legislation narrowed the scope· 
of the Penal Code section 2966 hea.rip.g when tlie parolee is re~ained on parole because of 
severe mental disorder. It replaced.the text of subdivision (c), which at the titm:.read: "'If 

. the Board of Prison Terms continues a parolee's mental health treatment undei: Section 
2962 when they continue the parolee;s parole ... , this section shall be applicable for the 
purpose of deteriiiini.hg whether the parolee meets the criteria of Section 2962." Section 
2962 at that time had established four criteria for deterinining whether the' prisoner or 
parolee must :continue treatment as a condition ofparole: 1) the prisoner had· a ·severe 
mental disorder that was notin remission or could not be kept in remission without 
treatment; 2) the severe mental disorder was one of the causes of or was an aggravating 
factor in the comn:iission of a criine for which the prisoner was sentenced to prison; 3) the 
crime was a violent crime; ·and 4) the prisoner had· been in treatnient for the severe mental 
disorder for 90 days or ·mcife within the year prior to the priscirier' s parole or release. 

The t(,:xt wa5,modifi~d to read: "If the Board of Pi:ison Terms continues a.parolee's 
mental health treatment under section. 2962 when it .continues the. parolee's parole ... , the 
procedur~s of thl~ 'secti~n shall only qe ~pplicable for 1th\:. purpose of determining if the 
parolee has a severe mental disorder. and"whether the parolee's severe mental disorder is 
not in remission or cannot .be kept in reIIli.ssion. without treatment.,, . . 

4. Statutes 1989. Chapter 228. Section 2CSE1625) -This legislation enacted an 
additional .requirement for finding a severe _mental diso,rder, i.e., that the prisoner or 
parolee represents a substantial danger ofphysicai harm to others, as a r\:sult: of.People v. 
Gibson (1988) 204 Cal.App.3d 1425. The Gibson court 8.ddressed whetl1er the mentally 
disordered offender\fogislation violated the equal protection clause ofthe United States 
and California Constitutions by not requiring current proof of dangerousness as required 
of other adult persons involuntatj.ly committed for mental health treatment: 

5. Statutes 1994.' Chapter 706. Section 1 (SB 1918)- This legislation modified; Penal . 
Code section 2966 by: 1) prohibiting the court's consideration- of evidence of petitioner's 
behavior or mental status subsequent to Board of Prison· Terms hearing;· 2) allowing the 
court to consider, upon.stipulatio1.1 of the. parties, ap. .affi9-avit or declaration of airy 
psychiatrist, psychologist, or ot):ier.professional person.involyed in the _eyaiuation.o~ '· 
treatment of the petitio11er dµring the certification proce~s; and 3) pro:v1ding that, 1fthe 
court reverses Board's decision, the court shall sta,y .execution of dec_ision for five 
working days to allow for orderly release of the prisoner. 
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Claimant's Position 

Claimant contends that the test claim statutes constitute a reimbursable state-mandated 
local program within the meaning of article XIII B, section 6 of the California 
Constitution and Government Code section 17514. 

The County of San Bernardino, according to its test claim, is seeking reimbursement for
the following activities: 

• District Attorney services to represent the people, and Public Defender services to 
represent indigent petitioners, both of which are specialized to deal with complex 
psychiatric issues, including travel time for this personnel 

• Forensic expert witness and investigator services 

• Sheriffs department services for transporting inmates between prison or state 
hospital and court house, care and custody associated with confinement awaiting, 
during and after the court proceeding 

Position of Department of Corrections 

. The Department of Corrections filed comments on August 3, 2001, citing additional 
workload and subpoenas for mental health professionals at the Department resulting from 
mentally disordered offender evaluations. Hearings are particularly increasing in 
San Bernardino County as a result of mentally disordered offenders being placed in 
Patton State Hospital, which is located within that county. The Department stated that it 
had received approximately 20 such subpoenas in the last year, and "[i]t is evident that 
county. resources are impacted by the necessity of conducting these hearings as well." 
The comments further noted that "[t]he Department of Mental Health has indicated that 
increasing numbers of [mentally disordered· offender] cases will be placed at [Patton State 
Hospital], at least over the next year or so."·· - ·--· - ···-·- · -·· ·--·- · 

The Department stated that it "appears the County's claim for rein1bursement does have 
merit." 

Position of Department of Finance 

The Department of Finance filed comments on August 9, 2001, stating that the test claim 
legislation should not be considered a reimbursable mandate because "the costs claimed 
for reimbursement are related to enforcement of a changed penalty for a crime or 
infraction, as specified in Government Code section 17556(g)." 

The basis for the Department's argument is that when a petitioner is requesting a hearing 
to contest a condition of parole, in effect he or she is petitioning to change the penalty for 
a crime. The county is responsible to provide a sentencing hearing, which determines the 
penalty for a crime. In this case, the hearing requested by the inmate is a "continuation of 
the pre-incarceration hearing that is the responsibility of the county." Therefore the costs 
should not be reimbursable under article XIII B; section 6 of the California Constitution. 
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Discussion 

The courts have found that articie XIII B, section 6 of the California Constitution9 

. recognizes the state constitutional restrictions on the powers of local government to tax 
and speud. 10 "Its purpose is to preclude the state from shifting financial responsibility for 
carrying out governmental functions to local agencies, which are 'ill equipped' to assume 
increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose. "11 A test claim statute or executive order may impose 
a reimbursable state-mandated program if it ordei:s or commands a local agency or school 
district to engage in an activity or task. 12 In addition, the required activity or task must be 
new, constituting a "new program," or it must create a "higher level of service" over the 
previously required level of service. 13 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public 
services, or a law that imposes unique requirements on local agencies or school districts 
to implement a state policy, but does not apply generally to all residents and entities in 
the state."14 To determine if the program is new or imposes a higher level of service, the 
test claim legislati.on must be compared with the legal requirements in effect immediately 
before the enactment of the test claim legislation. 15

. A "higher level of service" occurs 

9 Article XIII B, section 6, sul;>division (a), (as amended by Proposition lA in November 
2004) provides: "Whenever the Legislature or any state agency mandates a new program 
or higher level of service on any local government, the State shall provide a subvention of 
funds to reimburse that local goverrunent for the costs of the program or increased level 
of service, except that the Legislature may, but need not, provide a subvention of funds 
for the following mandates: (l) Legislative mandates requested by the local agency 
affected/ (2) Legislation defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initi.ally implementirig legislation enacted prior to January 1, 1975." 
10 Department of Finance v. Commission on State Mandates (Kern High School Dist.) 
(2003) 30 Cal.4th 727, 735. 
11 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
12 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174. 
13 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 878 (San Diego Unified School Dist,); Lucia Mar Unified School District v. Honig 
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar). · 
14 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffim1ll;tg the test set 
out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mm·, 
supra, 44 Cal.3d 830, 835.). · 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859; 878; Lucia Mar, supta, 44 
Cal.3d 830, 835 .. 
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when the new "requirements were intended to provide ari enhanced service to the 
public."16 

Finally, the newly required activity or increased level of service must impose costs 
mandated by the state. 17 

· . 

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence of state-mandated programs within the meaning of article XIII B, section 6. 18 

In making its decisions, the Commission must strictly construe article XIII B, section 6 
and not apply it as an "equitable remedy to cure the perceived unfairness resulting from 
political decisions on funding priorities." 19 

. 

The fact that claimant did not plead the original legislation establishing prisoner- or 
parolee-initiated court hearings under the mentally disordered offender program limits the 
issues rrused in this test claim. In fact, the only issue presented is whether the test claim 
statutes, which make minor modifications to the program, are subject to article XIII B, 
section 6 of the California Constitution. That issue is analyzed below. 

Is the test claim legislation subject to articleXIII B, section 6 of the California 
Constitution? 

In order for a test claim statute to impose a reimbursable state mandated program under 
article XIII B, section 6, the statutory language must mandate ail activity or task upon 
local governmental agencies. If the statutory language does not mandate or require local 
agencies to perform a task, then article XIII B, section 6, is not triggered. In such a case, 
compliance with tJ+e test claim statute is within the discretion of the local agency. 

The determination as to whether the statute mandates an activity is a question oflaw.20 

In order to interpret the law, a "fundamental task is to ascertain the intent of the 
. lawmalcers so as to effectuate the purpose of the statute."21 In so doing, the first step is to 
give the words of the statute their usual and ordinary meaning. "If the terms of the statute 
are unambiguous, we presume the lawmakers meant what they said, and the plain · 
meaning of.the language govems."22 

. 

16 
San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 

17 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84·Cal.App.4th 1265, 1284 (County of 
Sonoma); Government Code sections 17514 and 17556. 
18 

Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551, 17552. 
19 

County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State 
of California (1996) 45 Cal.App.4tl11802, 1817. · 
20 

Long Beach Unified School District v. State of California (1990) 225 Cal.App.3d 155, 
171. 
21 Estate of Griswold (2001) 25 Cal.4th 904, 910-911. 
22 Ibid. 
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Furthermore, the iiitetpretation may not disregard or enlarge the plain provisions of a 
statute, nor may it go beyond the meaning of the words used when the words are clear 
and unambiguous. Thus, the interpretation cannot write into a statute; by implication, · 
express requirements that the Legislature itself has not seen fit to place in the statute.23 

Consistent with this principle, the courts have strictly construed the meaning and effect of 
statutes analyzed under article XIII B, section 6, and have not applied section 6 as an 
equitable remedy: 

A strict construction of section 6 is in keepifig' witli the rules ;f constitUti(lnal . 
interpretation, which require that constitutional limitations and restriction$ on· 

· legislative power "are to be construed strictly, and are not to be e>..1ended to· 
include matters not covered by the language used." [Citations omitted.]["Under · 
our form of goveinine:rit, policymaking authority is vested in the Legislature and 
neither arguments as to the wisdom of an enactment nor questions as tci the· 
motivation of the' Legislature can serve to invalidate particular legislation."] 
Under these prinCiples, there is no basis for applying section 6 as an equitable 
remedy to cure the perceived unfairness resulting from political decisions on 
funding policies. 24 · . · · . · 

In this test claim, claimant is seeking blanlcet reimbursement for ser:vices of the district 
attorney, public defender and sheriff' s,office rel11ting to any prisoner- or parolee-initiated 
court-hearings under.the mentally dlsordered offerider program. However, the original 
legislation establishing those court hearings~ Statutes 1985, Chapter 1419 -was not 
pied. ~e test.claim statutes that were pied modify to some extent the original 1985 
provisions. Each test claim statute that was pied is reviewed and analyzed below as to 
whether any mandate is created by the plain meaning of the language, aild therefore 
subject to article XIII B, .section 6 of the California: Colistitutlon. ·· · . · · . 

~ : ' . ~ . 

Statutes .1986, Chapter 858, Section 4{SB 1845) ~Chapter 858 did not create a mandate 
and is therefore, not. subj ectto article. XIII B, section 6. Thi,:;; legislation did not make: 
substantive changes to tl1e original Penal Code section 2960, subdivision (d) provisions~ 
Instead, it renumbered the existing relevant provisions by breaking down section 2960, 
subdivisions (a) through (e) into sections 2960, 2962, 2964, 2966 and 2968. . . 
Statutes 1987. Chapter 687, Section 8 CSE 425) - Chapter 687 did not create a mandate. 
and is,_t)lerl1fore not subject to article. XIII B, section 6. · . 

This legislation modified the first sentence of section.2966, subdivision (b), replacing the 
text that originally read: "A prisoner ... may file ... a petition for a hearing on whether . 
he or she meets the [111entally disordered offen~er].criteria ... " The modified text reads: 
"A prisoner ... may file · ... a petition for a heaiii:tg on whether he or she, as 6fthe date of 
the Board of Prison Tem1s hearing, met the [mentally disordered offender] criteria ... " 
Thus, it provides more detail and narrows the· subject ofthe Penal Code section 2966 
hearing, but d·oes not create a mandate. · 

·'" 

23 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 
24 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817, 
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Statutes 1988. Chapter 658; Section 1 (SB 538) - Chapter 658 did not create a mandate 
and is therefore not subject to article XIII B, section 6. 

This legislation addressed the scope of the ·Penil.1 Code section 2966 hearing when the 
parolee is retained on parole because of severe mentil.1 disorder. It replaced the text of 
subdivision (c), which at-the time read: "!fthe Board of Prison Terms continues a 
parolee's mentil.1 health treatment under Section 2962 when they continue the par9lee' s 
parole Io o' this section shill! be applicable for the purpose of determining whether. the 
parolee meets the criteria of Section 2962." Section 2~62 at that time had established 
four criteria for determining whether the prisoner or parolee must continue treatment as a 
conditfori of parole: 1) the prisoner had a severe mental· disorder that was riot in 
remission or could riot be kept in remission without treatment; 2) the severe mental 
disorder was one of the causes of or was an aggravating factor in the commission of a 
crime for which the prisoner was sentenced to prison; 3) the crime was a violent crime; 
and 4) the prisoner had been in treatment for the severe mentil.1 disorder for 90 days or 

. more within•the year.prior tci the prisoner's parole or release. 
. . . ' 

The text was modified to read: "If the Board of Prison Terms continues a parolee's 
inental health treatment urider section 2~62 when it continues the parolee's parole ... , the 
procedures of this section shill! only be applicable for the purpose of determining if the 

.. ·• parolee has a severe mental disorder, and whether the parolee's severe mental ·disorder is 
not in remission or cannot be kept in remission without treatment." 

Penal Code sectibn· 2966 hearings !nay be conducted at the time a prisoner is being 
released from prison on parole, or at the time the parolee is scheduled to be released from 
parole. I tis possible that' several such hearings could be conducted over time. The · 
Senate Third Reading.anillysis of the bill stated that-according to the author, the Board of 
Prison Terms requested the changes "to remove redundant aspects of annual renewal of 
commitment. "25 Thus the scope of the hearing is narrowed, but no mandate is created. 

Statutes 1989, Chdtiter 22B, Section 2 (SB 1625! - Chapter 228 did not create a mandate 
and is not subject to arlicle XIII B, section 6. . 

' . ·.,_.. : . ·.·· " . ·. 

As a result of People v. Gibson (1988) 204 Cal.App.3d 1425, the Legislature enacted an 
additioD.al requirelilenffoi 'a fi.riding of severe mental disorder, i.e., that the prisoner or 
parolee representsa sµ:Ostan:tialdruiger of physical harm to others. The Gibson court 
found that the mentally disordered offender legislation violated the equal protection 
clause of the United)tat~s and C!i.Jifpriii.a Constitution.S by not requiring current proof of 
dangerousness as tequfred qf other adult persons i.Ilvoluntarily committed for· mental 
health treatrrient. 26 · · . · · 

Penal Code section 2966, subdivision (c) was modified to add another condition that must 
be met in order to continue involuntary mental health treatment in resp~nse to Gibson.21

. 

25 Senate Bill 538 (as amended. June 9, 1988), Senate Third Reading Analysi~ (1987-88 
Regular S~ssion), August 4, 1988, page 2. 
26 Gibson at 1437 .. 
27 Senate Bill 1625.(as amended April 27, 1989), Senate Committee on Judiciary 
Analysis (1989-90 Regular Session), May 2, 1989, pages 1-2. 
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The condition is whether, by reason of his or her severe mental disorder, the prisoner or · 
parolee represents a substantial danger of physical harm to others .. 

Th.is provision expands the scope of the Penal Code section 2966 hearing by requiring 
proof of an additional matter, but does not mandate any activity on the district attorney, 
public defender or sheriff. According to the rules of statutory construction, this · · · 
interpretation cannot "write into the statute, by implication, express requireinents that the 
Legislature itselfhas not seen fit to place in the statute."28 Furthermore, there is nothing 
in the record to support a finding that adding this condition creates a mandate. 

Statutes 1994.· Chapter 706. Section 1(SB1918) - Chapter 706 did not create a mandate 
and is not subject to article XIII B, section 6. · · · 

This legislation. modified Penal Code section 2966 by:· I) prohibiting the court's 
consideration of evidence of petitioner's behavior or mental status subsequent to Board of 
Prison Terms hearing; 2) allowing the court to consider, upon stipulation· of.the parties, 
an affidavit or declaration of any psychiatrist, psychologist, or other professional person .. 
involved in the evaluation or treatment of the petitioner during the certification process; 
and 3) providing that, if.the court reverses the Board's decision, the court shall stay 
execution of decision for five working days to al.low for orderly release of prisoner .. 

The first modification appears to clarify the intent of the 1987 statute, vvhich nari:owed 
the scope of the hearing to establishing the prisoner's or parolee's condition !ita 
particular point in ti!ne, i.e., as of the date of the Board of Prison Terms hearing. The 
first modification did not create a mandate. 

The second modification allows specified evidence into the hearing upon stipulation of 
the parties.· The Senate Third Reading analysis states the author's comment that "[t]he · 
use of affidavits or declarations in place of.personal appearances would·be more efficient, 
less expensive and ailow for continuity between the BPT and the·court hearing."29 

However, since there was no previo'l;LS provision that excluded such evidence, this. 
provision clarifies existing law because evidence that is,~tipulated to by both :p~ies will 
generally be allowed into any trial. The second modification did not create a mandate. 

The thlrd mociifj.cation requires that, in the event the court reyerses the B~a~q of~ris,c?P, 
Terms decision, which would.result in releasing the prisq~ei:; ei:cecution oftl)~t decisfon 
must be stayed for five working days. According to the Assell1l::liy Coinrrij1:tee .on Public 
Safety bjll ana}ysis, the author commented that this pi;ovisio'ii was needed·b~cause 
parolees have been ordered released by courts "'forthWi.th' which prev.erits the 
Department [of Corrections] from developing the necessary release supervision and 
program arrangements which may be fairly extensive given the nature of the parolee's 
crimes and the concerns cifprevious viCtims, local law enforcement and others."30 

. 

28 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 

29 Senate Bill 1918 (as amended August 22, 1994), Senate Third Reading Bill Analysis· 
(1993-94 Regular Session), August 26, 1994, page 2. 
30 SB 1918 (as introduced February 25, 1994), Assembly Committee on.Public Safety 
Bill Analysis (1993-94 Regular Session), Jtine 28, 1994, page 3. ·' ' ·· · 
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··-····. 

Tbis modification directs the court to stay execution of its decision, but does not mandate 
any other activity on the distJ.ict attorney, public defender or sheriff's office. According 
to the rules of statutory construction, this interpretation cannot "write into the statute, by 
implication, express requirements that the Legislature itself has ndt seen fit to place in the 
statute. "31 Furthermore, 'there is nothing in the record to supp01i a finding that staying 
execution of the decision creates ~mandate. 

Conclusion 

Staff finds that the test claim statutes do not impose a reimbursable state-mandated 
program on local agencies within the meaning of article XIII B, section 6 of the 
California Constitution. 

Recommendation 

Staff recommends that the Commission adopt this analysis to deny the test claim. 

31 
'Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 
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. (Cite as: 24 Cal.2d 753) 

WHITCOMB HOTEL, INC. (a Corporation) et al., 
Petitioners, 

v. 
CALIFORNIA EMPLOYMENT COMMISSION et 

al., Respondents; FERNANDO R. NIDOY et al., 
. Interveners and Respondents. 

S. F. No. 16854. 

Supreme Court of California 

Aug. 18, 1944. 

HEADNOIBS 

W Statutes § 180(2)--Construction--Executive or 
Departmental Construction. 
The construction of a statute by the officials charged 

with its administration must be given great weight, 
for their substantially contemporaneous expressions 
of opinion are highly relevant and material evidence 
of the probable general understanding of the times 
and of the opinions of men who probably were activ·e 
in drafting the statute. 

See 23 Cal.Jur. 776; 15 Am.Jut'. 309. 

· (l) Statutes § 180(2)--Comrtruction--Executive or 
Departmental Constiuction. 
An administrative officer may not make a rule or 
regulation that alters or enlarges the terms of a 
legislative enactment. · 

Q) Statutes § 180(2)--Construction--Executive or 
Departmental Construction. 
An erroneous administrative construction does not 

govern the interpretation of a statute, even though the 
statute is subsequently reenacted without change. 

® Unemployment Relief-Disqualification--Refusal 
to Accept Suitable Employment. 
The disqualification imposed on a claimant by 
Unemployment Insurance Act, § 56(b) (Stats. 1935, 
ch. 352, as amended; Deering's Gen. Laws, 1937, Act 
8780d), for refusing without good cause to accept 
suitable employment when offered to him, or failing 
to apply for such employment when notified by the 
district public employment office, is an absolute 
disqualification that necessarily extends throughout 
the period of his unemployment entailed by his 

Page I 

refusal to accept suitable · employment, and is 
terminated only by his subsequent employment. 

See 11 Cal.Jur. Ten-year Supp. (Pocket Part) 
_ "Unemployment Reserves and Social Security." 

0) Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
One who refuses suitable employment without good 

cause is not involuntarily unemployed through no 
fault of his own. He has no claim to benefits either at 
the time of his refusal or at any subsequent time until 
he again brings himself within the Unemployment 
Insurance Act. *754 

(fil Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
Employment Commission Rule 56.1, which attempts 

to create a limitation as to the time a person may be 
disqualified for refusing to accept suitable 
employment, conflicts with Unemployment Insurance 
Act, § 56(b), and is-void. 

CD Unemployment Relief--Powers of Employment 
Commission--Adoption of Rules. 
The power given the Employment Commission by 
the Unemployment Insurance Act, § 90, to adopt 
rules and regulations is not a grant of legislative 
power, and in promulgating such rules the 
commission may not alter or amend the statute or 
enlarge o~ impair its scope. 

CID Unemployment Relief--Remedies of Employer--
Mandamus. · 
Inasmuch as the Unemployment Insurance Act, § 

67, provides that in certain cases payment of benefits 
shall be made irrespective of a subsequent appeal, the 
fact that such payment has been made does not 
deprive an employer of the issuance of a writ of 
mandamus to compel the vacation of an . award of 
benefits when he is entitled to such relief. 

SUMMARY 

PROCEEDING in mandamus to compel the 
California Employment Commission to vacate an 
award of unemployment benefits and to refrain from 
charging petitioners' accounts with benefits paid. 
Writ granted. 

COUNSEL. 
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24 Cal.2d 753 
24 Cal.2d 753, 151 P.2d 233, 155 A.L.R. 405 
(Cite as: Z4 Cal.2d 753) 

Brobeck, Phleger & Harrison, Gregory A. Harrison 
and Richard Ernst for Petitioners. 

Robert W. Kenny, Attorney General, John J. Dailey, 
Deputy Attorney General, Forrest M. Hill, Gladstein, 
Grossman, Margolis & Sawyer, Ben Margolis, 
William Murrish, Gladstein, Grossman, Sawyer & 
Edises, Aubrey Grossman and Richard Gladstein for 
Respondents. 

Clarence E. Todd and Charles P: Scully as Amici 
Curiae on behalf of Respondents. 

TRAYNOR, J. 

In this proceeding the operators of the Whitcomb 
Hotel and of the St. Francis Hotel in San Francisco 
seek a writ of mandamus to compel the California 
Employment Commission ·to set aside its order 
granting unemployment insurance benefits to two of 
their former employees, Fernando R. Nidoy and 

·. Betty Anderson, corespondents in this action, and to 
restrain the commission from charging petitioners' 
accounts with benefits paid pursuant to *755 that 
order. Nidoy had been employed as a dishw!\Sher at 
the Whitcomb Hotel, and Betty Anderson as a maid 
at the St. Francis Hotel. Both lost their erriploymenf 
but were subsequently offered reemployment in their 
usual occupations at the .Whitcomb Hotel. These 
offers were made through the district public 
employment office and were in keeping with a policy 
adopted-by the members .of the Hotel Employers' 
Association of San Francisco, to which this hotel 
belonged, of offering available work to any former 
employees , who recently Jost their work in the 
member hotels. The object of this policy was to 
stabilize employment, improve working conditions, 
and minimize the members' unemployment insurance 
contributions. Both claimants refused to accept the 
proffered employment, whereupon the claims deputy 
of the commission ruled that they were disqualified 
for benefits under section 56(b) of the California 
Unemployment Insurance Act (Stats. 1935, ch. 352, 
as amended; Deering's Geri. Laws, 1937, Act 8780d), 
on the ground that they had refused to accept offers 
of suitable employment, · but limited their 
disqualification to four weeks in accord with the 
coni.mission's Rule 56.1. These decisions were 
affirmed by the Appeals Bureau of the commission. 
The commission, however, reversed the rulings and 
awarded claimants benefits for the full period of 
W1employment on the ground that W1der the 
collective bargaining contract in -effect between the 
hotels and the unions, offers of employment could be 
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made only through the union. 

In its return to the writ, the commission concedes 
that it misinterpreted the collective bargaining 
contract, that·t11e agreement did not require all offers 
of employment to be made through the union, and 
that · the claimants · are therefore subject to 

. disqualification for refusing an offer of suitable 
employment without good cause. It alleges, however, 
that the maximum penalty for such refusal under the 
provisions of Rule 56.1, then in effect, was a four
week disqualification, and contends that it has mi its 
own motion removed all charges against the 
employers for such period. 

The sole issue on the merits of the case involves the 
validity of Ru!~ 56. I, which limits to a specific 
period the disqualification imposed by section 56(b) 
of the act. Section 56 of the act, under which tl1e 
claimants herein were admittedly disqualified, *756 
provides that: "An individual is not eligible for 
benefits for unemployment, and no such benefit shall 
be payable to him under any of the following 
conditions: ... (b) If without good cause he .has 
refused to accept suitable employment w4en offered 
to him, or failed to apply for suitable employment 
when notified by the District Public Employment 
Office." Rule 56.1, as adopted by the commission and 
in effect ·at the time here in question, restated the 
statute and in addition provided that: "In pursuance of 
its authority to promulgate rilles and regulations for 

· the administration of the Act, the Commission hereby 
· provides that an individual shall be disqualified 'from 

receiving benefits if it finds that he bas failed or 
refused, without good cause, either to apply for 
available, suitable work when so directed by a public 
employment office of the Department of 
Employment or to accept suitable work when offered 
by any employing unit or by any public employment· 
office of said Department. Such disqualification shall 
continue for the week in which such failure or refusal 
occurred, an.d for not more than three weeks which 
inu11ediately follow such week as determined. by the 
Conunission according to the circumstances in each 
case." The validity of this rule depends upon whether 
the commission was empowered to adopt it, and if so, 
whether the rule is reasonable. 

The commission contends that in adopting Rule 56. r 
it exercised the power given it by section 90 of the 
act to adopt "rules and regulations which to it seem 
necessary and suitable to carry out the provisions of 
this act" (2 Deering's Gen. Laws, 1937, Act 8780d, § 
90(a)). In its view section 56(b) · is ambiguous 
because it fails to specify a definite period of 
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disqualification. The commission contends that a 
fixed period is essential to 'proper administration of 
the aet arid that its construction of the section should 
be given great weight by the court. It contends that in 
any event' its interpretation 'of the act as embodied in 
Rule 56.1 received the approval' of the -Legislature in 
193 9 by the reenactment of section 56(b) without 
change after Rule 56.1 was already in·effect 

(l) The construction of a statute 'by the .·officials 
charged with its administration i:nust be giveri great 
weight, for their · "substantially contemporaneous 
expressions of opinion are *757 highly ·relevant and 
material evidence of the probable general. 
understanding of the times and of the opinions of 
men ·who. probably were active in the drafting of the 
statute." (White v. Winchester Country Club, 315 
U.S~ 32, 41 [62 S;Ct, 425;"86 L.Ed, 619); Fuwcus. 
Machine-Co.' v. United States. 282·U,s.·375, 378 [51 
s.cf' 144. 75 L.Ed. 3971; Riley v. Thompson. 193 
Cal. 773; 778 [227 P. 7721; Countv o(Los Angeles v. 
Frisbie. 19 Cal.2d 634. 643 (122 P.2d'5261; County 
o(Los·Ange./es v. Sueeridr Court, 17 Cal.2d 707; 712 
fl 12· P.2d 101: see, Gri.S.;.,;old,. A Summary of the 
Regiili:ltidns Problem, 54 Harv.L.Rev . .398, 405; ·27 
Cal.LRe'v; ·578; '23 Ca:i.Jur.•;«776.) When an 
administrative inteipretation is 'of long standing and 
has ·remained' uniform, ·it is likely that numerous · 
transactions :·have ··been entered into in reliance 
thereon, and it·could be invalidated only at the.cost of 
major reiidjustments and . extensive litigation; 
(Helveringv.•Grlffiths, 318 U.S .. 371. 403 [63 S.Ct. 
636,.'87 L.Edi-8431: Unitea·.states v. Hill, 120 U.S. 
169. ·1s2 [7. S;Ct 510,-30 L.Ed. 62:rt; see Countv.of 
Los Angeles" v. Superior Court, 17 Cal.2d 707, ·712 
[112 P.2d 101; Hqyt v. Board "of .Civil Service 
Commiss'ioners. 21 Cal.2d 399. 402 [132 P.2d 8041.) 
Whatever· the force of. lidm inistrative construction, 
however; fuiaI responsibility for: the interpretation of 
the law resis with"tbe courts. "At most administrative 
practice· is ·a weight iil the -scale, to be considered but· 
not to' be iilevitably followed .... While we are of 
course bound to weigh seriously such ·rulings, they· 
are never' conclusive'," ·cF." W: :Woolworth Co. 11. 

Unitei:J .. ·States, 91 .·F.2d 973. 976;) ,;·'ill An 
adminl.strative · officer inay not,. make : a rule or 
regulation that alters cir enlarges the terms of a 
legislative enactment. (California Drive-Jn 
Restaiirant Assn. v. Clark, 22 ·oal:2d 287, 294·[140 
P.2d'657, ·:147 A.L.R. 10281;· Bodlnson Mfa. Co:·v. 
California Employment •Com., 17 ·Cal.2d 321, · 326 
[109 P.2d 935): Boone v. Kingsbury::206 Cal. 148, 
lfil. [273 P~ 797); Ba'nk-oUtalv-v. Johnson: 200 Gal. 
.L.11:[251P.7841; Hodge v. 'McCall, 185: Cal. 330, 
334 [197 P;"86J;.Manhattan Gene1·al Equipment Co. 
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v. Commissioner oflnt. Rev., 297 U.S. 129 [56 S.Ct. 
397, 80 L.Ed. 5281; Montgomery v. Board of 
Administration; 34 Cal.App.2d ·514, 521 [93 P.2d 
1046. 94 A.L.R. 610).) Q) Moreover, an erroneous 
admiilistrative construction does not govern the 
lliterpretation of a· statute, even though the statute is 
subsequently · reenacted *758 without change. 
(Biddle v. Commissioner of Internal Revenue . .302 
U.S. 573, 582 [58 S.Ct. 379, 82 L.Ed: .. 4311: 
Houghton v. Pmine, 194 U.S. 88 [24 S.Ct. 590, 48 
L.Ed. 888): Jselin v. United States. 270 U.S. 245, 251 
[46 S.Ct. 248, 70 LEd. 566);· Louisville & N. R. Co. 
v. United States, 282 ·u.s. 740. 757 [51 S:Ot. 297, 75 
L.Ed. 6721: F. W Woolworth Co. v. United States. 91 
F:2d 973. 976: Pacific Greyhound Lines v. Johnson, 
54 Cal.Aon.2d 297. 303 [129 P.2d 321: see Helyering 
v. Wilshire Oil Co .. 308 U.S, 90,. JOO '[60 S.Ct, ·J 8, 84 
LEd. 1011; Helvering v. Hallock, 309 U.S, 106;119 
[60: S.Ct. 444: .84 L.Ed. 604. 125 A.LR .. 13681; . 
Federal Comm. Com. v. Columbia Broadcasting· 
System, 3 ll U.S. 132. 13 7 [61 S.Ct. 152. 85 LEd; 
fill;. .. Feller, Addendum to the Regulations Problem, 
54 HarvL.Rev. 1311, and articles there cited.) 

In the present case Rule 56J. was first adopted by 
the commission in 1938. It was amended twice to 
mal<e minor changes in language, and again in 1942 
to extend the maximum pericid of disqualification to 

·six weeks. The commission's construction of section 
56(b) has thus been neither uiliform ·nor of long 
standing.,Moreover, the section··is not ambiguous, nor 
does it fail to indicate the extent of the 
disqualification. ® TI1e· disqualification imposed 
upon a claimant who without good cause "has refused 
to accept suitable employment when offered to him, 
or failed to apply for suitable employment when 
notified by the district public employment office" is 
an absolute disqualification that necessarily extends 
throughout the period of his unemployment entailed 
by his refusal to accept suitable employment, and is 
terminated only by his subsequent ·employment. 
(Accord: 5 C.C,H. Unemployment Insurance Se:r:vice 
35,100, par. 1965.04 [N.Y.App;Bd.Dec; 830~39, 

· 5127/39].} The Unempjoyment Insurance Act ·was 
expressly intended. to establish ·a system " of 
unemployment iilsurance to .provide benefits for 
"persons unemployed through.no fault of their. own, 
and·to reduce iilvoluntary unemployment .... "•(Stats. 
1939, ch. 564, § 2; Deering's Gen. Laws, 1939 
Supp., Act 8780d, § L) The public policy of the 
State as thus .declared by the Legislature was 
intended. as a guide to the interpretation '.and 
application' of the act. (Ibid) W One who refuses 
suitable· employment without · good cause is not 
iilvoluntarily unemployed through no fault of his 
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own. He has no claim to benefits either at the time of 
his refusal or at any subsequent time until be again 

·brings himself within *759 the provisions of the 
statute. (See 1 C.C.H. Unemployment Insurance 
Service 869, par. 1963.) Section 56(b) in excluding 
absolutely from benefits those who without good 
cause have demonstrated an unwillingness to work at 
suitable employment stands .out in contrast to other 
sections of the act that impose limited 
disqualifications. Thus, section 56(a) disqualifies a 
person who leaves. his work because of a trade 
dispute for the period during which he continues out 
of work by reason of the fact that the trade dispute is 
still in active progress in' the establishment in which 
he was employed; and other sections at the time in 
question disqualified for a fixed number of weeks 
persons discharged for misconduct, persons who left 
their work voluntarily, and those who made wilful 
misstatements. (2 Deering's Gen. Laws, 1937, Act 
8780(d), § § 56(a), 55, 58(e); see, also, Stats. 1939, 
oh. 674, § -14; Deering's Gen. Laws, 1939 Supp., Act 
8780d, § · :., 5 8.) Had the Legislature intended the 
discjualifica'tion imposed by section 56(b) to be 
similarly limited, it would have expressly so 
provided. (§) Rule 56.1, which attempts to create 
such a limitation by an administrative ruling, 
conflicts with the statute and is void. (Hodge v. 
McCall, supra; Manhattan General Equipment Co. v. 
Commissioner of Int. Rev .. 297 U.S. 129, 134 [56 
S,Ct. 397, 80 L.Ed. 5281; see Bodinson Mfr!. Co, v. 
CalifOmia Emp/01m1ent Com.. 17 Cal.2d 32 I. 326 
[I 09 P.2d 9351.) Even if the failure to limit the 
disqualification were iin 6ver5ight on the part of the 
Legislature, the commission would have no power to 
remedy the omission. (JJ The power given it to adopt. 
rules and regulations (§ 90) is not a grant of 
legislative power (see 40 Columb. L. Rev. 252; cf. 
Deering's Gen. Laws, 1939 Supp., Act 8780(d), § 
58(b)) and in promulgating such rules it may not alter 
or amend the statute or enlarge or impair its scope. 
(Hodge v. McCall, supra; Bank o(Jtalv v. Johnson, 
200 Cal. 1. 21 -[251 P. 7841; Manhattan General 
Equipment Co. v. Commissioner of Int. Rev., supra; 
Koshland v. Helvering, 298 U.S. 441 (56 S.Ct. 767, 
80 L.Ed. 1268, 105 A.L.R. 7561; lse/in v. United 
States, supra.) Since the commission was without 
power to adopt Rule 56.1, it is unnecessary to 
consider whether, if given such power, the provisions 
of the rule were reasonable. 

The commission contends, however, that petitioners 
are not entitled to the writ because they have failed to 
exliaust *760 their administrative remedies under 
section 41.1. This contention was decided adversely 
in Maison Terminals, Inc. v. California Employment 
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Com., ante, p. 695 [151P.2d202). It contends further 
that since all the benefits herein involved have been 
paid, the only question is whether the charges made 
to the employers' accounts should be removed, and 
that since the employers will have the opportunity to 
protest these charges in other proceedings, they have 
an adequate remedy and there is therefore no need for 
the issuance of the writ in the present ·case. The 
propriety of the payment of benefits, however, is 
properly challenged by an· employer in proceedings 
under section 67 and by a petition for a writ of 
mandamus from the determination of the commission 
in such proceedings. (See Matson Terminals, Inc. v. -
Califi:irnia Employment Com .. ante. p. 695 .[151 P.2d 
2021: W. R. Grace & Co. v. California Employment 
Com., ante, p. 720 (151 P.2d 215).) An employer's 
remedy thereunder is distinct from that afforded by 
section 45 .I 0 and 41.1, and the commission may not 
deprive him of it by the expedient of paying the 
benefits before the writ is obtained. (fil The statute 
itself provides that in certain cases payment shall be 
made irrespective of a subsequent appeal (§ 67) and 
such payment does not preclude issuance of the writ. 
(See Bodinson Mfa Co. "· California Emp. Com., 
supra. at pp. 330-331; Matson Terminals, Inc. i•. · 
California Emp. Com., supra.) 

Let a peremptory writ of mandamus issue ordering 
the California Employment Commissfon to ·set aside 
its order granting unemployment insurance benefits 
to the corespondents, and to refrain from charging 
petitioners' accoul)ts with any benefits paid pursuant 
to that award. 

Gibson, C. J., Shenk, J., Curtis, J., and Edmonds, J., 
concurred. 

CARTER,J. 

I concur in the conclusion reached in the majority 
opinion for the reason stated in my concurring 
opinion in Marie Hopkins, Inc. v. California Emp. 
Co., this day filed, ante, p. 752 (151P.2d233]. 

Schauer, J., concurred. 

Intervener's petition for a rehearing was denied 
September 13, 1944. Carter, J., and Schauer, J., voted 
for a rehearing. *761 · 

Cal.,1944. 

Whitcomb Hotel v. California Employment 
Commission 

Copr. Cl Bancroft-Whitney and West·Group 1998 _ 

181 



24 Cal.2d 753 
24 Cal.2d 753, 151 P.2d 233, 155 A.L.R 405 
(Cite as: 24 Cal.2d 753) 

END OF DOCUMENT 

Copr. © Bancroft-Whitney and West Group 1998 

182 

Page 5 



· ... ··· 

Date of Printing: JAN 12,2006 

KEY CITE 

P"Whitcomb Hotel v. California Emplovment Commission, 24 Cal.2d 753, 151 P.2d 233, 155 A.L.R. 405 (Cal., 
Aug 18, 1944) (NO. S.F. 16854) 

History 
Direct History 

=> l Whitcomb Hotel v. California Employment Commission, 24 Cal.2d 753, 151P.2d233, 155 
A.L.R .. 405 (Cal. Aug 18, 1944) (NO. S.F. 16854) 

Negative Citing References (U.S.A.) 
Distinguished by 

~ ~ Hanerfeld v. City of Berkeley Rent Stabilization Bd., 2004 WL 2030255 (Cal.App. I Dist. Sep 13, 

2004) (NO. A103412), unpublished/noncitable **. HN: 4,6,7 (P.2d) 

© Copyright 2006 West, Carswell, Sweet & Maxwell Asia and Thomson Legal & Regulatory Limited, ABN 64 058 
914 668, or their Li censors. All rights reserved. 

183 



West law 
· .. ~. 

204 Cal.App.3d 1425 
204 Cal.App.3d 1425, 252 Cal.Rptr. 56 
(Cite as: 204 Cal.App.3d 1425) 

TIIB PEOPLE, Plaintiff and Respondent, 
v. 

ANDREW FRASER GIBSON, Defendant and 
Appellant 

No. 8025616. 

Court of Appea~ Second District, California. 

Oct 6, 1988. 
SUMMARY 

Defendant was convicted of forcible rape in 
violation of Pen. Code. § 261, subd. (2), and was 
sentenced to six years in the state prison. Instead of 
being released on parole on his due date, he was 
required to accept inpatient treatment through the 
Department of Health under Pen. Code. § § 2962· 
2980, requiring certain mentally ill persons about to 
be paroled to accept inpatient mental treatment 
without proof of future dangerousness. After trial he 
was found to be a severely mentally disordered 
offender· subject to involuntary confinement and 
treatment under Pen. Code. § 2962, and he appealed. 
(Superior Court of San Luis· Obispo County, No. 
PC4, Harry E. Woolpert, Judge.) 

The Court of Appeal reversed, holding defendant 
was entitled to parole on terms without reference to 
the requirements of Pen. Code. § 2962 et seq. The 
court held the retroactive application of the 
mandatory provisions violated the ex post facto 
clauses of the United States and California 
Constitutions as applied to a defendant whose crimes 
which resulted in imprisonment were committed 
prior to the enactment of the legislation. It further 
held the provisions violated the equal protection 
clauses of the United States and California 
Constitutions, as it was urueasonable and arbitrary to 
exempt persons such as defendant from a requirement 
of proof of dangerousness applicable to all other 
persons subject to involuntary commitment, and no 
compelling governmental interest justified the 
exception. (Opinion by Abbe, J., with Stone (S. J.), P. 
J., and Gilbert, J ., concun-ing.) 

HEADNOTES 

Classified to California Digest of Official Reports 

Pagel 

(ll!, Th,, 1£) -Criminal Law § 7.2--Ex Post Facto 
Laws--Mental Treatment as Condition of Parole. 
Legislatio!1 (Pen. Code, § § 2962-2980) requiring 

*1426 certain mentally ill persons about to be 
paroled to accept inpatient mehtal treatment violates 

· the ex post facto clauses of U.S. Const .. art. I. § 9. cl. 
1 and Cal. Const.. art. I, § 9, as applied to a prisoner 
whose crime, which resulted in imprisonment and a 
determinate sentence, was committed prior to the 
enactment of the legislation. The provisions are 
applicable only to persons who were convicted for 
certain crimes and who were still serving their terms 
of imprisonment on the. operative date of the 
legislation, and mandate a potentially oner.ous change 
in the terms of parole which is part of the sentence 
for a criminal convic.tion; the result could poten~ally 
be custody for life in a state hospital setting without 
proof that the person was either gravely disabled or 
demonstrably dangerous as the result of mental 
illness. · 

[See Cal.Jur.3d (Rev), Criminal Law, § 9; 
Am.Jur.2d, Constitutional Law, § 654.] 

0 Criminal Law § 7-Ex Post Facto Laws. 
Two critical elements must be present for a statute to 
violate the ex post facto clause: ( 1) it must be a 
criminal or penal· law which applies to events 
occurring prior to its effective date and (2) it must 

· substantially disadvantage the offender affected by it. 
A law constitutes an ex post facto violation when it 
retrospectively imposes criminal liability for conduct 
which ·was innocent when. it occurred, or increases 
the punishment prescribed for a crime, or by 
necessary operation alters the situation of the accused 
to his disadvantage. ln order to detem1ine whether. 
retrospective laws are disadvantageous, courts must 
look to the effect of the present system of laws 
compared to those in place at the time the offense 
was committed. 

Q) Criminal Law § 7--Ex Post Facto Laws--Penal 
or Therapeutic Laws. 
Pen. Code. § § 2962-2980, requiring certain 
mentally ill prisoners about to be paroled to accept 
inpatient mental treatment without a detennination of 
future dangerousness, must be characterized as penal, 
rather than therapeutic, for detennining whether it 
violates the ex post facto clause when applied 
retrospectively. The prfroary purpose of the 
legislation is to protect the public, and the fact the 
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person is treated while confined involuntarily does 
not ipso facto make the confinement nonpenal. 
Failure to follow the treatment plan during the period 
of parole can result in a return to prison on parole 
revocation and it may therefore extend indirectly the 
incarceration of the person as a· result of his criminal 
conduct. 

C1!!, .4Q, 1£, ~ Constitutional Law § I 0 !--Equal 
Protection--Basis of Classification--Cdminal 

. Conviction or Acquittal-Involuntary Mental "'1427 
Treannent of Parolees. 
Legislation (Pen. Code. § § 2962-2980) requiring 

certain mentally ill prisoners about to be paroled to 
accept inpatient . mental treatment without a 
determination of dangerousness violates the equal 
protection clause of the United States Constitution, 
since it is unreasonable and arbitrary to exempt such 
persons from a requirement of proof of 
dangerousness applicable to all other persons subject 
to. involuntary commitment. Although parole status is 

. a distinctive characteristic for disparate treatment 
under certain circumstances, it is irrelevant to the 
purpose. of the statute's involuntary commitment or 
treatment. 

W Constitutional Law § 76--Nature and Scope of 
. Equal Protection--United States Constitution. 

The equal protection clause of the United States 
Constitution requires at a minimum. that persons 
standing in the same relation to a challenged 
government action will be uniforn1ly treated. 

'-Traditionally, social and economic legislation is 
upheld if the classification drawn is rationally related 
to legitimate state interests. When the classification 
touches on a fundamental right, it must be judicially 
determined under the strictest standard whether it is 
necessary to promote a compelling government 
interest. Whether a right is fundamental depends on 
whether it is implicitly or explicitly granted by the 
federal Constitution. An equal protection challenge 
requires a determination whether the groups which 
are differently treated are similarly situated for 
purposes of the law. If they are not, no equal 
protection claim is applicable. 

(fil Penal and Correctional Institutions § 22-Nature 
of Parole. 
Parole in California is different than th~ traditional 
concept of parole, under which it is a release from 
prison, before the completion of sentence, on the 
condition that the prisoner abide by certain rules 
during the balance of the term. In California, 

· determinately sentenced prisoners serve the complete 
term specified under Pen. Code, § J l 70. less any 
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applicable credits for work performed under Pen. 
Code, § § 2931 or 2933, and are then placed on 
parole for three years regardless of the length of the 
term served. Under Pen. Code. § 3000, this parole 
period is an essential part of the actual sentence and 
is not dependent on early release. 

(l) Constitutional Law § 84-Equal Protection-· 
Classification--Judicial Review--Deference to 
Legislature--Dan gerousness--Class. 
Under equal protection analysis, although great 
deference is due a legislative determination that a 
certain class of persons endangers public safety and 
that involuntary commitment of persons in that class 
is necessary to protect the public, the determination 
of which individuals belong to *1428 that class is a 
judicial, not legislative, function. Thus, Pen. Code, § 
§ 2962-2980, requiring certain mentally ill persons 
about to be paroled to accept inpatient mental 
treatment without proof of dangerousness establishes 
an invalid classification, since it would permit a 
permanent conclusive presumption. of dangerousness 
from proof of mental illness so long as it had once 
been proved the illness was causally related to or an 
aggravating factor in the commission of a criminal 
offense. Such conclusive presumption would violate 
due process since dangerousness is not universally . 
and necessarily coexistent with mental illness, and a 
finding that a.mental illness was once a contributing 
cause or aggravating factor' in criminality does not 
change the fact that all former felons suffering mental 
illness are not dangerous or violent. 

\]) Constitutional Law § 10 I ··Equal Protection
Basis of Classification-- Criminal Conviction or 
Acquittal--Parolees--Mental nlness. · 
Pen. Code, § § 2962-2980, requiring certain 
mentally ill persons .about to be paroled to accept 
inpatient mental treatment without . proof of 
dangerousness, is subject to close scrutiny under the 
California Constitution (Cal. Const .. art. !, § 7) in an 
equal protection analysis, since the statutory scheme 
deprives persons of their liberty. The law can 
withstand constitutional attack as discriminatory 
among similarly situated persons only if- the 

· government can demonstrate a compelling interest 
which ·justifies the law and that the distinction drawn 
by the ·statute is necessary to fmther that purpose. 
Because there is no demonstrable compelling interest 
in the continued confinement of mentally ill former 
prisoners sin1ply because their mental illness 
continues, or that exclusion of a requisite fmding of· 
dangerousness is necessary to serve any legitimate 
government interest, the statutes violate equal 
protection. The difficulty of proof of dangerousness 
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does not constitute necessity for its complete 
elimination. 

COUNSEL 

Rowan W. Klein, under appointment by the Court of 
Appeal, for Defend ant and Appellant. 

John K. Van de Kamp, Attorney General, Steve 
White, Chief Assistant Attorney General, Morris 
Lenk, Karl S. Mayer and Bruce M. Slavin, Deputy 
Attorneys General, for Plaintiff and Respondent. 
*1429 

ABBE, J. 

Legislation, [FNl] effective July 1, 1986, requiring a 
person who had been sentenced to a determinate 
sentence prior to that date to be confined in a mental 
hospital as a condition of parole, violates 
constitutional ex post facto clauses. The legislation 
also violates equal protection because it mandates 

· involuntary confinement and treatment of former 
prisoners who are mentally ill without proof of 
dangerousness. 

FNl Statutes 1985,_chapter 1419, section 3. 
The provis'ions were originally found in · 
Penal Code section 2960. They were 
amended and recodified without substantive 
change by Statutes 1986, chapter 858, to 
have separate section numbers CPen. Code. § 
§ 2962-2980). For easy reference, all 
sections are referred to by their present. 
section numbers. 

Appellant was convicted of forcible rape in violation 
of Penal Code [FN2l section 261, subdivision (2) and 
on June 29, 1983, was sentenced to six years in the 
state prison. With applicable credits he was to be 
released from custody on parole on Septen1ber 10, 
J 986. Instead of being released, be was required to 
accept inpatient treatment through the Department of 
Mental Health under the statutory scheme under 
consideration. After trial in the superior court, he was 
found to be a severely mentally disordered offender 
subject to involuntary confinement and treatment 
under section 2962. 

FN2 All further statutory references are to 
this code unless otherwise specified. 

The confinement then ordered for appellant expired 
one year from the date he should have been released 
on parole. This appeal is therefore technically moot. 

Page 3 

However, since appellant is subject to repetition o'f 
this process, the issues are of recurring importance 
and time constraints make it likely any annual 
commitment will evade appellate review, we address 
the merits. [FNJ J (See Conservatorship o( Hofferber 
(1980) 28 Cal.3d 161, 167, fu. 2 [167 Cal.Rptr. 854, 
616 P.2d 8361.) 

FNJ Appellant has been continued on parole 
for another year under section 2962 and is 
continuing to be confined for treatment as an 
inpatient at Atascadero State Hospital. 

In 1983, when appellant was committed to prison, 
section 2960 (now § 2974 as amended) provided 
discretion to seek civil commitment of prisoners 
under the Lanterman-Petris-Short (hereafter LPS) 
Act, which was incorporated in part by reference in 
the Penal Code as an alternative to their release. 
Involuntary commitment under the LPS Act is 
applicable to all persons regardless of their former 
penal status who are proved to be gravely disabled or 
demonstrably dangerous to themselves or others. (See 
Welf. & lnst. Code, § § 5150. 5200, 5250, subd. (a), 
5300, subds. (a)-(c).) If such confinement was not 
both sought and imposed, appellant would have been 
entitled to be released from confinement into the 
community. "1430 

Section 2962 now mandates treatment for any person 
who meets all the following criteria: (1) Is about to 
be released on parole, [FN4] (2) has a severe mental 
disorder, as defined, (3) the mental disorder is not in 
remission or cannot be kept in remission without 
treatment, as defined, (4) whose ·severe mental 
disorder was one of the causes· of or was an 
aggravating factor [FN5] in the commission of a 
crime for which the person was sentenced to prison, 
(5) whose crime was one in which the person· used 
force or violence or caused serious bodily injury as 
defined in paragraph (5) of subdivision (e) of section 
243, and (6) who has been in treatment for the severe 
mental disorder for 90 days or more within the year 
prior to parole or release. [FN6] 

FN4 Section 2970 also permits the same 
standards be applied for recommitrnent of 
persons who would otherwise be released 
without parole or whose parole has expired. 
Appellant is not such a person. 

FN5 lronically, mental disorders which do 
not constitute a defense under California 
insanity provisions (§ 25) are mitigating 
factors for purposes of sentencing. (See Cal. 
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Rules of Court. rules 416(e). 423(b)(2) and 
425(b).) Consequently a mental illness 
which is causally related to criminal conduct 
may at the same time reduce the term of 
imprisonment and then result in custodial 
confinement for life. 

FN6 The procedural prov1s1ons for 
commitment are not challenged.· They are 
complex and need not be considered here. 

The treatment mandated is inpatient(§ 2964) unless 
the patient can be safely and effectively treated on an 
outpatient basis, but if not released to outpatient 
status within 60 days the person may request a 
hearing before the Board of Prison Tenns (BPT) 
where the Department of Mental Health must 
establish that inpatient treatment is necessary. (§ 
2964, subd. (b);) This treatment can be continued 
under the same provisions so long as parole is 

· continued and, as a condition thereof, treatment is 
-: mandate.Cl. pursuant to section 2962. (§ 2964, subd. 

(c).) ..... 

These provisions apply to all persons affected who 
were incarcerated before as well as after January 1, 
1986. (§ .. 2980.) It is therefore expressly retroactive 
to persons whose crimes which resulted in 
imprisonment were committed prior to the enactment 
of the Legislature so long as they had not earlier been 
released. on parole. [FN7] 

"FN7 The provisions' apply to all persons 
. whether sentenced to a detenninate term 
under section 1170 or to an indetenninate 
term either prior to the enactment of section 
1170 or under section 1168. As appellant 
was a determinately sentenced prisoner we 
confine our consideration only to persons 
released on parole after serving a 
determinate term imposed pursuant . to 
section 1170. 

Ex Post Facto Violation 
U!0 Appellant contends the· retroactive application 
of these mandatory provisions violates the ex post 
facto clauses of the United States and California 
Constitutions (art I, § 9, cl. 3, and art I, § 9, 
respectively). We agree. *1431 

al Two critical elements must be present for a 
statute to violate the ex post facto clause; (I) it must 
be a criminal or penal law which applies to events 
occurring prior to its effective date, and (2) it must 
substantially disadvantage the offender affected by it. 
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(Jn re Jackson (1985) 39 Cal.3d 464, 469-477 [216 
Cal.Rptr. 760, 703 P.2d 100).) 

A law constitutes an ex post facto violation when it 
retrospectively (!) imposes criminal liability for 
conduct which was innocent when it occurred, or (2) 
increases the punishment prescribed for a crime, or 
(3) by necessary operation alters the situation of the 
accused. to his disadvantage. ( Conservatorship o( 
Hofferber. supra. 28 Cal.3d 161, 180.) The mentally 
disordered offender provisions (MDO) of section 
2962 et seq. both increase punishment and alter the 
situation of the accused to his di.sadvantage. 

Jn order to determine whether retrospective laws are 
disadvantageous, we must look to the effect of the 
present system of laws compared to those in place at 
the time the offense was committed. (See Jn re 
Stanworth (1982) 33 Cal.3d 176, 186 [187 Cal.Rptr, 
783, 654 P.2d 131 ll; Dobbert v .. F/orida 0977) 432 
U.S. 282. 294 [53 L.Ed.2d 344, 356-357. 97 S.Ct. 
2290]; Weaver v. Graham (198]) 450 U.S. 24, 25 [67 
L.Ed.2d 17. 20-21, IOI S.Ct. 9601.) 

Qhl At the time of appellant's offense he was subject 
to a determinate sentence (§ 1170) and had to be 

I 
released on parole at the end thereof(§ 3000 subds. 
(a) and (d); People 11. Burgener (1986) 41 Cal.3d 505. 
529, fn. 12 (224 Cal.Rptr. 112, 714 P.2d 1251J.) The 
Board of Prison Tenns (BPn had discretion to set 
such reasonable parole conditions as it deemed 
proper (§ 3053), including the condition of 
outpatient psychiatric counseling. (Jn re Naito (1986) 
186 Cal.App.3d 1656 [231 Cal.Rptr. 506], also see § 
3002.) The BPT could revoke his parole and 
recommit him for. failure to abide by the conditions. 
(§ § 3056 and 3060.) 

His total period of parole and custody on 
recommitrnent for revocation of parole could not 
exceed· four years (§ 3057, subd. (a)) [FNS] unless 
he engaged in misconduct while confined on a parole 
revocation(§ 3057, subd. (c); also see§ 3060.5.) 

FN8 All references to this section are to the 
prior version under Statutes 1984, cnapter 
805, section 3. 

When appellant committed his offense he could only 
have been confined involuntarily for evaluation and 
treatment on the same basis as all nonprisoners or 
parolees, that is, if he. was mentally ill and gravely 
disabled (Welf. & Inst. Code. § § 5000, 5008, subd. 
(h)(l)) or dangerous. (Welf. & Inst. Code, § § 5000, 
5250) (former Pen. Code, § 2960, now § 2974, 
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applicable to all prisoners other than those described 
in§ 2962.) *1432 

Under section 2962 the following changes occur, 
The persons described therein are required to be 
retained in physical custody by the Department of 
Mental Health (§ 2962) and must be treated on an 
inpatient basis for a minimum of 60 days (§ 2964) 
and may be retained on an inpatient basis for annual 
periods for life(§ § 2966, subd. (c), 2970) so Jong as 
their severe mental disorder is not in remission or 
cannot be kept in remission without· treatment. 
Therefore, persons who are neither gravely disabled 
nor demonstrably dangerous but who meet the 
section 2962 criteria must .undergo treatment on an 
inpatient and on outpatient basis during their parole 
term and may be required to do so indefinitely. 

Q) Respondent argues that the legislation does not 
violate the ex post facto clauses because it is not 
penal, but rather therapeutic; and it does . not 
disadvantage appellant as an accused. We disagree. 

Respondent is, however, correct that a necessary 
determination is whether the statutes imprison 
appellant as a criminal or require compulsory 
treatment in involuntary confmement as a sick 
person. (See Conservatorship o(Hof[erber. supra, 28 
CalJd at p. 181 and Jn re Gary W. 0971) 5 .Cal.3d 
296, 301 [2.9. Cal.Rptr. l, 486 P.2d 12011.) We 
believe section 2962. has overwhelming penal 
attributes and therefore constitutes part of appellant's 
punishment for his criminal offense. 

Section 2960 states the legislative purpose in the 
enactment of section 2962 et seq.: "The Legislature 
finds tbat there are prisoners who h·ave a treatable, 
severe mental disorder that was one of the causes of, 
or was an aggravating factor in the commission of the . 
crime for which they were incarcerated. [FN[9]] 
Secondly, the Legislature finds that if the severe 
mental disorders of those prisoners are not in 
remission or cannot be kept in remission at the time 
of their parole or upon tennination of parole, there is 
a danger to society, and the state has a compelling 
interest in protecting the public. TI1irdly, the 
Legislature finds that in order to protect the public 
from those persons it is necessary to provide mental 
health treatment until the severe mental disorder 
which was one of the causes of or was an aggravating 
factor in the person's prior crin1inal behavior is in 
remission and can be kept in remission. [~ ) The 
Legislature further finds and declares the Department 
of Corrections should evaluate each prisoner for 
severe mental *1433 disorders during the first year 
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of the prisoner's sentence, and that severely mentally 
disordered prisoners should be provided with an 
appropriate level of ·mental health treatment while in 

· prison and when returned to the community." [FNJ OJ 

FN9] It is interesting to note this declaration 
came just four years .after the Legislature 
"recognize[d] and declare[d] that the 
conlinission of sex offenses is not in itself 
the product of mental diseases." (Stats. 
1981, ch. 928, § 4.) Consequently it 
terminated prospectively an involuntary 
commitment scheme for mentally disordered 
sex offenders. (Farmer Welf. & Inst. Code, 
§ § 6300 to 6330.) Many sex offenders will 
now "qualify" under the MDO scheme since 
their crimes definitionally involved the use 
of force or violence. (See e.g., § § 261, 
subd. (2), 288, subd. (b) and 288a, subds. (c) 
and (d)(l).) · 

FNIO While the provisions operate 
retroactively for prisoners incarcerated 
before the effective date of the legislation, it 
is of course impossible to retroactively 
evaluate and treat them. Consequently 
persons imprisoned before July 1; 1986, did 
not have this advantage during their terms. 

The primary purpose of the legislation is .to protect 
the public. The mechanism by which the public is 
being protected is by requiring confmement and 
treatment of some former prisoners who have severe 
mental disorders as defmed by section 2962, 
subdivision (a). 

The fact that a person is treated while confined 
involuntarily does not ipso facto malce the 
confinement nonpenal. For example, section 2684 
provides for the transfer of mentally ill prisoners to a 
state hospital for treatment during their period of 
imprisonment. By the terms thereof, the time spent in 
the hospital for treatment is credited toward their 
terms of imprisonment. Obviously this period of 
treatment is "penal" within the meaning of the ex post 
facto clauses. (Also see§ 1364.) 

TI1e California Supreme Court has identified several 
criteria to detem1ine whether a statute is criminal or 
civil. In Cramer v. 1\'ars (1979) 23 Cal.3d 131, 13 7 
[151 Cal.Rptr. 653, 588 P.2d 793] (hereafter Cramer) 
the court id~ntified four features which resulted in its 
admittedly close determination that involuntary 
commitment of ce1tain mentally retarded persons was 
not punishment: ( 1) it was not initiated in response or 
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necessarily related to any criminal acts, (2) it was of 
limited duration although renewable, (3) the person 
with the burden of proof was not necessarily a public 
prosecutor, and (4) the sole purpose of the legislation 
was the custodial care, treatment and protection of 
the person committed. · 

In contrast to the statutory scheme for the 
involuntary conunitment of the mentally retarded, 
MDO commitments are: (1) necessarily related to the 
commission of and ·conviction and imprisonment for 
crimes involving use of force or violence or in which 
serious bodily injury was inflicted; (2) the 
commitment of MDO's can only be brought about by 
prison officials (§ 2962) or district attorneys (§ 
2970); and (3) the sole purpose is not treatment for 
the safety of the person committed but is primarily 
protection of the public (§ 2960), the same purpose 
for imposing imprisonment for criminal conduct. 
(Cal. Rules of Court, rules 41 O(a) and !!..Afl2l.) The 
MDO commitment scheme has more penal features 
than tha(for mentally retarded persons. *1434 

Other cr'iieria were identified in Conservatorship of 
Hofferber; ·supra. 28 Cal.3d 161. at pages 181 and 
ill in determining whether the involuntary extended 
confinement of persons gravely disabled due to 
incompetence to stand trial on felony charges and 
who are presently dangerous (hereafter GDI's) was 
punitive. The court specified the following factors 

. leading to its conclusion this scheme was not 
"punitive:· (1) The commitment did not extend, 
'i:lirectly or indirectly, any incarceration imposed on 
·appellant for criminal conduct, (2) a crin1inal 
sentence would probably never be imposed, (3) the 
confinement did not arise from criminal conduct but 
from a mental condition, (4) the person committed 
would be placed in a state hospital or a less restrictive 
.setting (see Welf. & Inst. Code. § 53 58) rather than 
in a prison, and (5) the GDI commitment did not 
disadvantage the person as an accused because he or 
she was not forced to defend against a criminal 
adjudication. While a MDO commitment shares some 
of these civil attributes, it differs in important 
respects. 

An MDO commitment, unlike· one for GDI's, results 
directly from the commission of a crime and a period 
of imprisonment as well as from the mental 
condition. Failure to follow the treatment plan during 
the period of parole can result in a return to prison on 
parole revocation and it may therefore extend 
indirectly the incarceration of appellant as a result of 
his criminal conduct. Specified prestatute criminal 
conduct is both a requisite and the reason for 
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custodial confinement. 

MDO's may be forced to defend against a criminal 
adjudication since whether the crime which resulted 
in the prison commitment "involved the use of force 
or violence or caused serious bodily injury" may not 
have been adjudicated at the time of conviction. 
Unlike other involuntary commitment schemes which 
apply either to persons involved in certain specified 
offenses (see e.g., Welf. & Inst. Code. § 3052) or to 
any felony offender (see e.g., § 1026.5, subd. (b)(I)) 
the MDO scheme applies to persons who committed 
any felony offense only if it involved the use of force 
or violence or if it involved inflicting serious bodily 
injury. Except in those instances where force, 
violence or serious bodily injury are elements of the 
offense or an enhancement thereof, a new 
adjudication relating to the offense may be required. 

These differences between the MDO commitment 
scheme and those considered in Cramer and 
Hofferber require us to find that it is essentially penaf 
in nature and consequently it is subject to the 
limitations of the ex post facto clauses. 

(l£) We find the retroactive application of the MDO 
provisions to persons whose crimes were committed 
prior to their effective date violates the. *1435 ex 
post factO clauses of the United States and California 
Constitutions because the · provisions: (1) are 
applicable only to persons who were convicted for 
certain crimes and who are still serving their terms of 
imprisonment on the operative date of the legislation 
(§ 2962), and mandate a potentially onerous change 
in the terms of parole which is part of the sentence 
for a criminal conviction(§ § 1170, subd. (e), 3000); 
[FNl I) and (2) potentially could result in custody for 
life in a state hospital setting without proof that the 
person is either gravely disabled or demonstrably 
dangerous as a result of mental illness. 

FN 11 This feature alone may suffice to 
establish an ex post facto violation. In In re 
Stanworth. supra. 33 Cal.3d 176, the change 
from the discretionary parole release date 
setting provisions in effect under the 
indeterminate sentencing law (ISL) to the 
directory (mandatory) provisions under the. 
detem1inate sentencing law (DSL) were 
found to be ex post facto as applied to 

· persons whose offenses were c01mnitted 
. prior to DSL. (Also see Weaver v. Graham, 

supra, 450 U.S. 24 (change from mandatory 
to discretionary good time credits violates 
clause) and Lindsey v. Washington Cl937) 
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301 U.S. 397 [81 L.Ed. 1182, 57 S.Ct. 7971 
(change from discretionary to mandatory 
maximum sentence violates clause).) 

Equal Protection 
~ We also find the MDO provisions violate the 

equal protection clauses of the United States and 
California Constitutions. CU.S. Const.. 14th Amend. 
and Cal. Const., art I. § 7 .) 

Equal Protection Under the United States 
Constitution 

ill The equal protection clause of the United States 
Constitution requires at a minimum that persons 
standing in the same relation to a challenged 
government action will be uniformly treated. 
(Reynalds v. Sims (19641 377 U.S. 533 [12 L.Ed.2d 
506. 84 S.Ct. 13621.) Traditionally, social and 
economic legislation will be upheld if the 
classification drawn by the statutes is rationally 
related to legitimate state interests. (Cleburne v. 
Cleburne Living Center, Inc. (1985) 473 U.S. 432 [87 
L.Ed.2d 313. I 05 S.Ct 32491.) Wl1en the 
classification touches on a fundamental right, it must 
be judicially determined under the strictest standard 
whether it is necessary to promote a compelling 
government interest. (Shapiro v. Thompson Cl 969) 
394 U.S. 618 [22 L.Ed.2d 600. 89 S.Ct. 13221.l 
Whether a right is fundamental depends on whether it 
is implicitly or explicitly guaranteed by the federal 
Constitution. . (San Antonio School District v. 
Rodriguez (1973) 411 U.S. f [36 L.Ed.2d 16, 93 
S.Ct. 12781.l 

Although freedom from involuntary custodial 
confinement would appear to be the equivalent of 
"liberty" explicitly guaranteed by the Fifth and 
Fourteenth Amendments, the United States Supreme 
Court has not. * 1436 expressly held that 
classifications touching upon liberty are fundamental 
for these purposes. Jn Jones v. United States (1983) 
463 U.S. 354 [77 L.Ed.2d 694, 103 S.Ct. 30431 and 
Bax.vtrom v. Herold(1966) 383 U.S. 107 [15 L.Ed.2d 
620, 86 S.Ct. 7601. both of which related to 
challenged classifications in substance and procedure 
for involuntary commitment, the court appears to use 
the traditional rational basis test. Consequently for 
purposes offederal law analysis so shall we. 

Any equal protection challenge requires a 
determination whether the groups which are 
differently treated are similarly situated for purposes 
of the law. If they are not, no equal protection claim 
is applicable. (Tigner v. Texas (1940) 310 U.S. 141, 
147 [84 L.Ed. 1124, 1128. 60 S.Ct. 879, 130 A.LR. 
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(19.) Appellant claims, and we agree, that an MDO is 
similarly situated for purposes of the law to other 
adult persons involuntarily committed for mental 
health treatment. One purpose of all of these pertinent 
involuntary commitment schemes is the protection of 
the public from the dangerous mentally ill and their 
involuntary commitment for treatment, for renewable 
periods, until they no longer pose a danger to the 
public whether or not they remain mentally ·m. 
[FN12] 

FNl2 See Penal Code section 1026.5 
subdivision (b)(l) (person posing substantial 
danger of physical harm to others by reason 
of mental disease); Welfare and Institutions 
Code. section 1801.5 (wards physically 
dangerous to public due to mental 
deficiency), section 5300, subdivisions (a)
(c) (persons demonstrating danger of 
inflicting substantial physical hann to others 
due to mental defect), section 6500 
(mentally retarded persons dangerous to 
themselves or others). 

· The MDO commitment scheme, however, contains 
one critical and significant difference from all the 
others; it does not require proof of any present 
dangerousness as a result of mental illness for 
commitment or recommitment. Because there is no 
reasonable basis to exempt MDO's from this proof 
requirement merely because they are at the end of 
their prison term, we find the provisions violate the 
equal protection clause of the Fourteenth Amendment 
of the United States Constitution. 

MDO's are most similarly situated to two groups of 
mentally ill persons subject to involuntaiy 
commitment in California: those persons found not 
guilty by reason of insanity (NG!) and recommitted 
after expiration of the maximum term. of 
imprisoiunent. which could have been imposed on 
them (§ · I 026.2) and those mentally ill persons, now 
adults, who have been recommitted after expiration 
of the potential maximum term of imprisonment for 
criminal conduct as wards of the state (MDW). 
(Welf. & Inst. Code, § § 602, 707, subd. (b), 
1731.5.) *1437 

An_MDO, like the MDW and an NG!, bas been 
adjudged to have committed a criminal offense. Both 
the MDO and NG! are committed after proof of a 
causal co1U1ection between their mental illness and 
the crime which they committed [FNI3] (§ 2962; 
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CALllC 4.00 (1979 rev.) and In re.Move (1978) 22 
Cnl.3d 457, 462 [149 Cnl.Rptr. 491. 584 P.2d 10971.l 
Unlike the NG! and MDW the MDO, however, is not 
confined only on proof of dangerousness and is not 
subject to release when he or she is no longer proven 
to be dangerous. The MDO alone is subject to 
commitment and reconiinitment until such time as his 
or her severe mental disorder is in remission without 
proof of present dangerousness. The sole basis for the 
distinction is that MDO's are at the end of their prison 
terms. 

FN 13 This was true at least until June 9, 
1982, when the insanity standard was 
changed. (Now see § 25 and People v. 
Skinner (1985) 39 Cal.3d 765 (217 Cal.Rptr. 
685, 704 P.2d 752].) It remains true of 
persons committed under the pre-1982 law 
when the standard used was that set forth in 
People·v. Drew (1978) 22 Cal.3d 333 (149 
Cal.Rptr. 275. 583 P.2d 1318) (see CALJIC 
4 .. 00 (1979 rev.)) who continue to be 
recommitted under section I 026.2. 

Like those commitment schemes considered by th~ 
United· States Supreme Court in Jackson v. Indiana 
0972) 406 U.S. 715 [32 L.Ed.2d 435. 92 S.Ct. 18451 
and -Baxstr'om v. Herold, :mpra. 383 U.S. 107, we 
find the MDO commitment scheme violates the equal 
protection clause of the Fourteenth Amendment 
because it has subjected appellant to a commitment 
standard m:ore lenient and a release standard more 
stringent ·.than that required for the involuntitr)' · 
commitment and treatment of any other mentaUy iJJ 
person in California for the arbitrary reason that he is 
nearing completion · of service of his term of 
imprisonment. 

In Jackson the court found the indefinite 
commitment of persons who were incompetent to 
assist in their own defense on a lesser standard with a 
more difficult standard of release than all others 
violative _of equal protection. The court found the 
basis of the distinction of two pending crin1inal 
charges was insufficient to justify the difference in 
treatment. 

In Baxstrom the court considered a commitment 
scheme closely analogous to that here. There the state 
scheme provided for involuntary commitment of 
persons whose prison term was about to expire which 
differed from that applicable to all other persons in 
two different ways. First, it denied a jury trial on the 
issue of mental· illness to the prisoner but gave it to 
all others. Second, it required a determination of 
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dangerousness for all mentally ill persons committed . 
to the Department of Corrections rather than to the · 
state hospital except prisoners nearing the end of 
their term, The Supreme Court found both 
distinctions irrational and therefore violative of equal 
protection. "1438 

The MDO commitment scheme does not suffer the 
first infirmity identified in Baxstrom; it grants the 
same procedural protections of a jury trial and 
unanimous verdict applicable to all others. It suffers 
the second infirmity, however; it permits 
conunitment without proof of dangerousness, a 
standard applicable to all others involuntarily 
confined and treated for mental illness. ·Since the 
basis for the distinctiori, i.e., nearing· the end of a 
prison term, is the same as that considered in 
Baxstrom, we too find it is irrational and violative of 
the equal protection guaranteed by the United States 
Constitution. 

Respondent argues the MDO is not similarly situated 
to itny other involuntarily committed person because 
of his parole status. This fact, however, is irrelevant 
for purposes of equal protection analysis for several 
reasons. 

(fil Parole· in California is different from the 
traditional concept of parole. In Morrissev v. Brewer 
CI 972) 408 U.S. 4 71, 4 77 (33 L.Ed.2d 484, 492: 92 
S.Ct. 2593 ], the court defined parole as ''. .. release 
from prison, before the completion of sentence, on 
the condition that the prisoner abide by certain rules 
during the balance of the ·sentence." In California· 
determinately sentenced prisoners serve the complete 
term specified under section 1170, less any 
applicable credits for work performed under sections 
2931 or 2933 and are then plaoed on parole for three 
years regardless of the length of the. term served. 
Under section 3000, this parole period is an essential 
part of the actual sentence and is not dependent on 
early release. 

(if) The· question for equal protection puJ.'Poses is 
not whether potential MDO's are similarly situated to 
other dissimilarly treated groups for aU purposes·but 
rather whether they are · similarly situated for · 
purposes of the law challenged . .Parole status has 
been held to be enough to distinguish parolees from 
all others as to the quantity and quality of procedural 
due process required for incarceration ( Morrissev v. 
Brewer, supra. 408 U.S. 471) or as to rights to be free 
from warrantless searches and seizures. ( People v. 
Burgener, supra. 41 Cal.3d at p. 532.) This is 
because of the purpose of those restrictions, which 
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are to promptly punish or rectify a breach of 
conditions of traditional parole and to facilitate 
supervision and surveillance to discover breaches. 
However, parole status is irrelevant to the purpose of 
MDO involuntary commitment or treatment. 

As noted, the purposes of this statutory scheme are 
twofold. One is to protect the public from mentally ill 
persons deemed dangerous by the Legislature; the 
other is to treat these mentally ill persons. (§ 2960 .) 
The impending release on parole, the basis of 
defining the group, has nothing to do with either 
purpose. Any danger to public safety has nothing to 
do with their *1439. status as parolees per se but 
arises from their release from prison into the general 
population. Therefore, these are not p·arole condition 
cases. 

That parole status has nothing to . do ·with any 
purpose of the act_ is indicated by features of the act 
itself: the MDO confinement ·and treatment are not 
limited to the parole period (§ · 2970); eXisting 
parolees, including ihose released just prior to July 1, 
1986, are not covered by the act even if they have all 
of the other pertinent characteristics defined in the act 
(Stats. 1985, ch. 1419, § 3; § 2962, subd. (d)) 
[FN I 4] w1d mentally ill parolees in remission at the 
time scheduled for their release on parole, even 
though they suffer a relapse after release, are not 
covered by the act. Obviously the Legislature was not 
relying on dangers unique to persons on parole in 
enacting the legislation: 

FN14 Persons convicted of qualifying 
felonies but not sentenced to imprisonment 
also do not come under the act even if 
presently on probation. Such persons would 
appear to otherwise be in the same situation 
as potential MDO's as a threat to public 
safety and in need of treatment. 

For the articulated purposes of the act, public safety 
and treatment of the mentally ill prior offender, we 
find appellants situation identical to an NGI whose 
continuing mental illness once caused a criminal 
violation and similar to MDWs who also engaged in . 
criminal conduct and remain mentally ill at the time 
scheduled for release. 

· The respondent argues that even assuming MDO's 
are similarly situated to NGI's for the legitimate 
purposes of the law no factual finding on the issue of 
present dangerousness is required because the 
Legislature has found MDO's to be dangerous and so 
stated in section 2960. (]j Great deference is due a 
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legislative determination that a certain class of 
persons endangers public safety and that involuntary 
commitment of persons in that class is necessary to 
protect .. the public. However, a determination of 
which individuals belong to that class is a judicial, 
not legislative, function. (See Untied States ii. Brown 
(1965) 381 U.S. 437 [14 L.Ed.2d 484, 85 S.Ct. 
l1Q11l To determine otherwise would permit a 
permanent conclusive presumption of dangerousness 
from proof of mental illness so long as it had once 
been proved the illness was causally related to or an 
aggravating factor in the commission of a crinlinal 
offense. 

A conclusive presumption of one fact from proof of 
another violates. the due process clause when the 
existence of the fact presumed is not universally ·or 
necessarily coexistent with the fact proved. ( Vlandis 
v. Kline (1973) 412 U.S. 441 [37 L.Ed.2d 63, 93 
S.Ct. 2230).) Dangerousness is not universally and 
necessw·ily coexistent with unremitted mental illness. 
A finding .that a mental illness was once a 
contributing cause or aggravating factor in *1440 
criminality does not change the fact that all former 
felons suffering mental illness are not dangerous or 
violent. This fact is implicitly recognized by the 
several California involuntary commitment schemes 
requiring proof of both present mental illness and 
present dangerousness without regard to .the 
criminality of the person. 

Respondent claims· such a· legislative determination 
of dangerousness has been found constitutional under 
both the due process and equal protection claus.es by 
the United States Supreme Court in Jones v. United 
States (1983) 463 U.S. 354 [77 L.Ed.2d 694, 103 
S.Ct. 3043).) The court's actual holdings do not 
support this. conclusion. 

Jones challenged (1) the constitutionality of the 
automatic commitment of persons found not guilty of 
an offense by reason of insanity, and (b) the 
distinctions regarding the burden of proof between 
persons committed after a finding of NGI and those 
civilly committed. The court upheld the statutory 
scheme on both substantive and procedural grounds. 
In so doing, it approved a presumption of continuing 
insanity which was conclusive in effect only for 50 
days following a jury frnding of not guilty by reason 
of insanity. At that time and at six-month intervals 
the acquittee had the same opportunity as other 
civilly committed persons to secure release upon 
proof by a preponderance of the evidence that he was 
either no longer mentally ill or dangerous. 
Consequently, in effect any presumption of insanity 

Copr. © Bancroft-Whitney and West Group.1998 
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was rebuttable at all hearings following the autom~tic 
SO~day commitment. 

The presumption of dangerousness approved by the 
court in Jones was also a rebuttable one; it did not 
completely substitute the judgment of the Legislature 
as to dangerousness for a jury determination thereof. 
Unlike the statutory scheme here, the person 
involuntarily committed could secure his release in as . 
little as 50 days following conviction upon his 
showing [FNl 5] he was not dangerous even if he 
remained mentally ill. Here, appellant· is in effect 
conclusively presumed dangerous so long as he 
remains mentally ill regardless of the length of time 
since his criminal offense and conviction. [FNJ 6] 
Clearly, Jones does not support the respondent's 
position. 

FN 15 In contrast to this holding, our 
Supreme Court in Jn re Move, supra, 22 
Cal.3d at page 466, rejected placing the 
burden of proof on the insanity acquittee 
after the expiration of the maximum tem1 of 
potential imprisonment. 

FN 16 Our Supreme Court has expressly 
rejected a permanent conclusive 
presumption of dangerousness because, inter 
alia, the passage of time by itself diminishes 
the validity of the presumption. ( 
Consen1atorship of Hofferber. supra, 28 
Cal.3d at p. 177.) 

(1Q) We therefore hold it is unreasonable and 
arbitrary to exempt MDO's from a requirement of 
proof of dangerousness applicable to all other persons 
subject to involuntary commitment. The commitment 
scheme *1441 under consideratioi1 violates the equal 
protection clause of the Fourteenth Amendment of 
the United States Constitution. 

Equal Protection Under California Constitution 
(ID Because the statutory scheme at issue deprives 

persons of their liberty, i.e., freedom from 
involuntary confinement and treahnent for mental 
illness, it is subject to close scrutiny under the 
California Constitution (art. I, § 7). ( 
Consm1atorship of Hoffer·ber. supra, 28 Cal.3 d at p. 
171. fn. 8; see Jn re Garv W,, supra, 5 Cal.3d at p. 
306.) The law can withstand constitutional attack as 
discriminatory among similarly situated persons only 
if the government can demonstrate a compelling 
interest w~ich justifies tbe law and that the 
distinction drawn by the statute is necessary to 
further that purpose. (Ibid.) 

·Page 10 

We find respondent has failed to demonstrate either 
a compe11ing· interest in the continued confinement of 
mentally ill former prisoners simply because their 
mental illness continues or that exclusion of a 
requisite finding of dangerousness is necessary to 

. serve any legitimate government interest. 

The only justification presented here for the plan is 
the statements of the Legislature in section 2960 that 
unremitted mental illness of prisoners is a danger to 
the public if those prisoners were mentally ill when 
their offense was committed and that fact was 
connected to the violent commission of a felony. If 
the mere declarations of the legislative branch were 
sufficient to satisfy the strict scrutiny test, no judicial 
review· of the constitutionality of statutes would be 
necessary. 

The legislative history of the l\IDO schellfe does not 
demonstrate that persons whose mental illness once 
was related to felonious criminal conduct were 
actually found to pose a unique danger to the public 
so long as their mental illness remains based on any 
studies or hearings. The concern of the Legislature 
was that the determinate ·sentencing law_ which 
required the release of prisoners at the expiration of a . 
fixed amount oftime, combined with the revisions of 
the insanity law which decreased the number of 
mentally ill persons found not guilty by reason of 
insanity and subject to potential life commitment, had 
resulted and would continue to result in the release of 
persons who were mentally ill and might reoffend. 
[FNl7) 

FNl 7 A statement on Sen. Bill. No. 1296 to 
the Assembly Public Safety Committee 
dated August 26, 1985, opined "SB 1296 
will solve the dilemma that has perplexed 
the Legislature since enactment of the 
determinate sentencing law how to control 
criminals who have serious mental illness 
without disturbing the protection of the LPS 
Act for civilians." 

The . then existing system for commitment of 
mentally ill parolees under the LPS Act was deemed 
unsatisfactory by the legislative proponents * 1442 
because it required proof of demonstrable present 
dangerousness; this proof was viewed as .problematic 
to achieve by both courts and psychiatrists;. and 
courts, according to the author, insisted on recent 
evidence to support a fmding of future dangerousness 
and such proof was difficult to obtain in the case of 
inmates who lived m a highly restrictive 
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environment. It was viewed as necessary to fill a 
loophole in the determinate sentencing Jaw which left 
officials helpless to avoid the release of prisoners · 
who still pose a serious risk to society. (See 
Conference Completed Analysis of Sen. Bill No, 
1296, prepared by the office of Sen. Floor Analysis 
for use by Sen. Rules Com., pp. 2 and 4.) 

Nothing in the legislative history however indicates 
that· there was any factual basis upon which the 
Legislature concluded that all persons whose mental 
illness once caused or aggravated a criminal offense 
were again going to reoffend unless their mental 
illness was in remission. [FNl 8) In fact, the difficulty 
of sustaining the proof requirement of dangerousness 
was the sole apparent basis for its elimination, not 
any perceived lmowledge of its universal existence 
from unremitted mental illness. Consequently, the 
respondent has failed to demonstrate a compelling 
state interest in involuntarily committing and/or 
treating all presently uni-emitted mentally ill former 
prisoners released after July 1, 1986, whose illness 
was once connected to the commission of a violent 
felonious offense. 

FNl 8 At best, the bill's author and others 
simply cited instances wbere mentally ill 
persons were released from LPS 
confinement or had once been diagnosed as 
mentally ill and subsequently committed 
violent crimes. No evidence of a connection 
between mental illness and violent offenses 
was presented in any of the legislative 
history documents nor is there ·any evidence 
that mentally ill offenders are more likely to 
be recidivists than others . 

. . Difficulty of proof of dangerousness under the LPS 
standard does not constitute necessity for its complete 
elimination; if it did, the Legislature would be free to 
vary the burden of proof as tci various elements of 
criminal offenses depending on the difficulty of 
proof. The LPS standard of dangerousness, the 
highest and most narrowly drawn among California's 
various dangerousness criteria set forth in different 
involuntary commitment schemes, is not 
constitutionally necessary. (See Conservatorship of 
Hof{el'ber, supra, 28 Cal.3d· at PP. 171-172.) There 
has been no showing that the complete elimination of 
proof of some degree ·of present dangerousness is 

· necessary to protect the public. 

It must be remembered that appellant and those in 
this class of MDO committees are all legally sane and 
have been subject to punislunent for their offenses for 

Page 11 

the term prescribed by the Legislature. At the end of 
their terms even the most dangerous offenders and 
most likely recidivists are subject to release so long 
as they are not mentally ill as defined. Unless "1443 
proven to be dangerous the equal protection clause 
requires the mentally ill inmate inust also be released 
from custody. 

It is unnecessary to address the merits of appellant's 
other constitutional challenges to the MDO scheme. 

The judgment is reversed. Appellant is "entitled to 
parole on terms without reference to the requirements 
of section 2962 et seq. 

Stone (S. J.), P. J., and Gilbert, J., concurred. 

Respondent's petition for review by the Supreme 
Court was denied February 2, 1989. "1444 

Cal.App.2.Dist., 1988. 

People v. Gibson 

END OF DOCUMENT 
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February 2, 2006 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 · 
Sacramento, California 95814 

Dear Ms. Higashi: 

RECEIVED 

FEB U 9 2006 
COMMISSION ON 

STATE MANDATES 

As a representative for the County of San Bernardino, I have reviewed the Draft Staff Analysis 
for the test claim "Mentally Disordered Offenders: Treatment as a Condition of Parole (00-TC-. 
28)" attached as Exhibit G and incorporated herein by reference. This claim was written and . 
submitted by one of my predecessors. I readily acknowledge that Statutes 1985, Chapter 1419 
(SB 1296), attached a8 Exhibit Hand incorporated herein by reference, was not listed ill the test 

. claim heading nor included in the schedule of exhibits. It was an inadvertent error. However, I 
disagree with the staff conclusion that the test claim should be denied on the basis of not putting 
forth.the original legislation. To that end, !"submit the following arguments: 

• It is a matter of form. not substance. Although SB 1296 was not attached, the mandated 
activities are clearly identified in the narrative section of the test claim. c·riteria, as 
defined in Penal Code Section 2962 under which the State can require a Mentally 
Disordered Offender (MDO)be treated for a severe mental disorder, is listed on page one 
of the test claim. A discussion of Section 2966 which states the county's cause for 
mandated costs follows on pages one and two. I surmise that the oversight in attaching 
SB 1296 lies in the fact that section 2966 was added to the Penal Code pursuant to the 
Statutes of 1986, Chapter 858. Prior to that time, the substance of Section 2966 was set 
forth as part of Penal Code 2960, subdivision (d) under the original legislation, Statutes 
1985, Chapter 1419, operative· Jll.ly 1, 1986. The renumbering of this code to create 
Section 2966 was filed with the Secretary of State September 17, 1986, two and a half 
months after the originBl legislation became operative and the original filer of this test 
claim may not have traced the law back to its predecessor statute. Ms. Pamela King, 
Deputy Public Defender, County of San Bernardino has provided additional comment in 
Exhibit A attached as incorporated herein by reference. 

• The test claim as prepared was not intended to mislead any of the affected parties. Code 
of Civil Procedure §469, attached as Exhibit B and incorporated berein by reference, · 
provides, in pertinent part: ''No variance between the allegation in a pleading and the 
proof is to be deemed material, unless it has actually misled the adverse party to his 
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• prejudice in maintaining his action or defense upon the merits .... " Clearly the comments 
submitted by the Department of Corrections on 8-3-01, as well 'as the comments 
submitted by the Department of Finance on 8-9-01, reflect that neither state department 

· was "misled" as to the state mandated program addressed by the test claim. It is clear 
from the narrative that the "technical," "clerical" exclusion of a reference to Statutes 
1985, Chapter 1419, was simply a "non-material," ''ministerial"' exclusion that at most, 
warrants "modification" without amendment. No entity was misled; indeed, the test 
claim has no particular import to warrant pur,suit of the process when it is conStrued 
consistent with th.e staff analysis. 

• There was a breakdown in the test clairn procedure. -The original test claim was filed July 
5, 2001. The Commission on State Mandates determined the subject test claim submittal 
to be complete in a letter dated July 10, 2001, attached as Exhibit I and incorporated 
herein by reference. California Code of Regulations, Title 2, section 1183, as it existed in 
2001, attached as Exhibit C and incorporated herein by reference; state~, in pertinent part: -

o (e) Content of a test claim. All test claims, or amendments thereto, shall be filed 
on a form provided by the commission. All test claims or amendmen~ thereto 
shall contain at least the following elements and documents: 

• (1) A copy of the statute or executive order alleged to contain or 
impact a mandate. · The specific sections of chaptered bill or 

- executive order alleged to contain a mandate must be identi£ed. 

"'"'"' 
o (i) Within ten (10) days of receipt of a test claim, the commission shall notify the 

claimant if the test claim is complete or incomplete and send a copy of these 
regulations unless a correct copy has been previously provided. Test claims will 
be considered incomplete if any of the preceding elements or documents required 
in subsections ( e ), (f), (g), or (h) of this section are illegible or are not included. If 
a completed test claim is not received by the commission within thircy (30) 
calendar days from the date that the incomplete test claim was returned by the 
commission, the original test claim filing date can be disallowed, arid a new test 
claim(s) can be accepted on the same- statute or executive order alleged to contain 
or impact a mandate. 

I would submit that based on section 1183, the test claim as submitted was incomplete. 
The regulations are clear on what course of action the commission is to follow upon 
receipt -of such an incomplete test claim. The commission. instead issued a letter of 
completeness .. Moreover, not only did the commission not notice that the test claim was 
incomplete, neither did the state departments who responded. The commission through 
its i::iegligence failed to act within the time specified by regulation to advise the county of 
the fact that the test claim was incomplete. The county relied upon the letter of 
completeness to its detriment. Under both law and equity, the commission is estopped 
from asserting as an affirmative defense that the test claim is inco~plete an~, in.so do~~: 
denying this test claim. "Acquiescence in error takes away the right of obJectmg to it. 
Civil Code section 3 516. 
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If, however, the commission is issuing via the draft staff analysis, a notification that the 
test claim is incomplete, then the county has thirty days to amend its test claim to make it 
complete. Tue draft staff analysis is dated January 12, 2006. Therefore, attached as 
Exhibit J and incorporated herein by reference is the amended test claim filed within the 
thirty day period. 

· I would further support this argument with the events of the test claim filed for Statutes 
1985, Chapter 1418. This particular legislation was identified in the draft staff analysis, 
page 3, as follows: . . . . 

"Major legislation affecting the mentally disordered offender program came 
forward in 1985. That year, the Legislature enacted Statutes 1985, Chapter 1418 
(Senat~ Bill No. (SB) 1054) and Statutes 1985, Chapter 1419 (SB 1296), which 
were·double-joined." · 

Tue County of Los Angeles filed a test claim with the Commission on State Mandates on 
; November 19, 19~8, to recover its costs in providing mentally disordered offender's 
. extended commitment proceeding services. Tue Commission found this filing to be 
. complete on December 3, 1998. However, in a September 6, 2000 letter, attached as 
Exhibit E and incorporated herein by'refei:ence, Commission's Executive Director, Paula 
Higashi, wrote County's claimant representative, Leonard Kaye, and indicated that 
" ... Penal Code section 2972 {as added and amended by Statutes of 1986, Chapter 858, 
Statutes of 1987, Chapter 687; and Statutes of 1989, Chapter ·228), which was not 

. included in the test claim, does address the ·procedures for the court hearing on the 
petition, the rights of the offender, including the right to a trial by jury and the 
appointment of a public defender if· indigent, . and the ·filing of- petitio~s for 
recommitment" (pages 1-2] and " ... that Government Code section 17557, subdivision c, 
allows the claimant to amend the test claim any time prior to the Commission hearing 
without affecting the original filing date as long· as the amendment substantially relates to 
the original test claim" [page 2] (Amendment to County of Los Angeles· Test Claim, 
September 19, 2000, attached as Exhibit D and incorporated herein by reference) As a 
result of that notification from the Commission's Executive Director, the County of Los 

' ' 

Angeles submitted an amended test claim. . While it is clearly identified ·in· the 
correspondence that Government Code allows amendment any time prior to the 
Commission hearing, I submit that given similar notification, the omitted legislative 
reference would have been a very simple. fix. 

Finally, I would like to address Ms. Pamela King's statement seeking to amend the test claim. 
Government Code 17557 subdivision (c) identified by the Commission's Executive Director in 
the September 6, 2000, correspondence continues to be in effect today. It has been renumbered 
to 17557 (e): " ... Tue claimant may thereafter amend the test claim at any time, but before the 
test claim is set for a hearing, without affecting the original filing date as long as the amendment 
substantially relates to the original test claim." However, while that particular directive remains, 
several other legislative changes have brought about new test claim filing requirements. One of 
those requirements limits the time frame for filing on test claim legislation. This claim was 
originally filed in 2001. The California Code of Regulations, Title 2, section 1183.01, 
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subdivision (b) attached as Exhibit F and incorporated herein by reference, states, in pertinent 
part: "The following timelines shall be used by commission staff as a reference for the timely 
processing of test claims and adoption of a statewide cost. estimate: (1) Timeline for a Test 
Claim (12 Months)." (Italics added) At that time, had the test claim been ·processed per the 12-
month schedule and denied as proposed in the draft staff analysis, the County would have been 
afforded the opportunity to correct our omission by submitting a new test claim. Under the 
.current government code, we do not have· that option. Government Code 1.7551 (c) reads: 
"Local agency and school district test claims shall be filed not later than 12 months following the 
effective date of a statute or executive order, or within 12 months of incurririg increased costs as 
a result of a statute or executive order, whichever is later." This claim has well exceeded the 12 
month test claim process; the test claim is set to be heard well into the fifth year. 

With that in mind, I would respectfully request that the Commission on State Mandates, upon 
authority as given in Government Code 17554, consider an amendment to the. test claim under 
consideration by adding Statutes 1985, Chapter 1419. 

DECLARATION of CLAIMANT: 

I 

The foregoing facts· are known to me personally and if so required, I could and would testify to A 
the statements made herein. I declare under penalty of perjury under the laws of the State of W 

· California that the statements made in this document are true and complete to the best of my 
personal knowledge and as to all matters, I believe them to be true. 

~ 
Bonnie Ter Keurst . 
Manager, Reimbursable Projects 

BT:dlp 
Attachments 
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. Exhibit A: Response by Pamela King, Deputy Public Defender, County of San Bernardino 
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From Deering' s California Codes, Annotated; 1995 Bancroft-Whitney Law Publishers 

Exhibit C: California Code of Regulations; Title 2, sll83 and s1183.01, as existed in 2001 (2 
pages) 

Exhibit D: Amendment to County 'of Los Angeles Test Claim [CSM 98-TC-09), Mentally 
Disordered Offenders' Extended Commitment Proceedings (22 pages) 

Exhibit E: Copy of Letter dated September 6, 2000 from the Executive Director to Leonard 
Kaye, County of Los Angeles (2 pages)· 

Exl:iibit F: California Code of Regulations; Title 2, s1183.01 (4 pages) 

Exhibit G: Draft Staff Analysis; Mentally Disordered Offenders: Treatment as a Condition of 
Parole (36 pages)· 

. . . 
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Exhibit I: Copy of Letter dated July 10, 2001 stating subject test claim is complete (6 pages) 

ExhibitJ: Test Claim, as amended (43 pages) 
. • ~ i 
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Exhibit A .. 

'It is accurate that the Mentally Disordered Offender [MDO] civil commitment 
program was enacted in 1985 pur~uant to Chapters 1418 and 1419, addressing Penal 
Code §§2970 and 2960 respectively, operative OM July/, 1986. It is also accurate that 

·.the "Penal Code Section 2966" Test Claim (00-TC-28) failed: to list, "Statutes of 1985, 
Chapter_ 1419" amongst the various chaptered bills (5 in m.unber), which reflect the 
statutory development of the 2966/MDO commitment provisions, as we know them. The
earliest chaptered bill listed in the Test Claim is, "Statutes of 1986, chapter 858 (Section 
4)," which amended Sections 2960 and 2970, and added sections 2962, 2964, 2966, 2972, 
2974, 2976, 2978, and 2980 to the Penal Code, operative January I, 1987. · 

Based thereon, we hereby seek to amend the Test Claim to Include reference to, 
"Statutes of 1985, chapter 1419." [Prior to this enactment, indeed since 1969, Penal 
Code 2960 existed;.·however, Section 2960 simply provided for 72-hour mental health 
treatment and evaluatiob of prisoners about to be paroled, ~ well as 14-day intensive 
treatme~t.) 

The 2970, 2972 and 2972. l Test Claim (98-TC-09) similarly did not plead, 
"Statutes of1985, Chapter 1419," pertaining to Section 2960, yet Statutes of 1985, 
Chapter 1418, pertaining to Penal Code 2970, specifically provided: 

" (j) The definitions in Section 2960 apply to this section. 
(k) Iftlie(e is a conflict petween the provisions of this section and Section 2960, 

the provisiom of Section 2960 shall apply." · 
Clearly, some Of the provisions of Statutes of 1985, Chapter 1419, namely definitions and 
other sections that conftict with Section. 2970, were part of the.foundational legislation . 
for the civil commitment program addressed in the 2970, 2972 and 2972.l Test Claim. 
Notwithstanding, "Statutes of 1985, chapter 1419" was not referenced in the Test Claim 
and the Test Claim was not rejected based on this technical exclUSion. So too, the 
technical exclusion ofa reference to "Statutes of 1985, chapter 1419," relative to this Test 
Claim pertaining to MD0/2966 commitments, should not be the basis for rejecting this 
good fai.th, well founded claim for reimbursement under SB 90. · 

Because Penal Code §2966(b) provides in pertinent part, "A prisoner ... inay file 
in the superior court of the county in which he or she is incarcerated or is being treated a 
petition for a hearing ... ,'' San Bernardino County and San Luis Obispo C:ounty are 
required to adjudicate, potentially through jury trill\, hundreds of cases annually for 
individuals committed to prison from all of the fifty-six counties in the state. Other than 
the location.of Patton State Hospital being in San Bernardino County, and Atascadero 
State Hospital being in San Luis Obispo County, there is no financial justification for 
these particular two CO\mties to have to bear the cost of'adjudicating parolee initiated 
court hearings for the other fifty-four counties. 

The Mentally Disordered Offenders: Treatment as a Condition of Parole (00-TC-
2&) Test Claim was prepared by the Auditor's Office in 2001, not by legal staff. The 
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failure to list the initial chaptered bill is an error of fonn, not substance, Had this issue 
been raised early in the process, it could have easily been reritified by amendment, or 
even a new Test Claim should a.mendments be discouraged. After waiting almost six 
years for the processing of this Test Claim, denial i>fthe claim based on a technical 
omission does not seem to be in keeping with 'the spirit of'lhe reiqiblll'Sement program 
contemplated by the State Mandates Claims Fund. 

DECLARATION of CLAIMANT: 

The foregoing facts are known to me personally and-if so required, I could and would. 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the Stati: of California that the statements made in this document ore ttue and complete to 
'the best of my PE:!sonal knowledge and as to all matters, I believe them to be true. 

e~~jL, 
Deputy Public·Defender 

·2 
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§ 469 PLEADINGS IN CIVIL ACTIONS 

§ 469. Materiality of variance; Order to amend 
No variance between the allegation in a pleading and the proof is to be 
deemed material, unless it has actually misled the adverse party to his 
prejudice in maintaining his action or defense upon the merits. When
ever it appears that a party has been so misled, the court may order the 
pleading to be amended upon such terms as may be just. 
Enacted 1872. Amended Code Amdts 1873-74 ch 383 § 58. 

Amendments: 
1873-74 Amendment: Prior to 1873-74 the section read: "No variance between the 

allegation in a pleading and the proof is to be deemed material, unless it have actu· 
ally misled the adverse party to his prejudice, in maintaining his action or defense 
upon the merits. When it is alleged that a party bas been so misled, that fact must 
be proved to the satisfaction of the court, and thereupon the court may order the 
pleading to be amended, upon such terms as may be just." · 

1873-74 Am.endment amended the section to read as at present. 

Historical.Derivation: 
Practice Act § 579 (Stats 1851 ch 5 § 579). 

Code Commlssioners' Note: 
The latter part of this section has been added by the commissioners. It accords with 

the construction placed by the courts upon the section as it originally stood. Catlin 
v Gunther, 10 How Pr 321; Cotheal v Talmadge, 1 ED Smith, 575; and see also 
Began v O'Rielly, 32 Cal 11; Plate v Vega, 31 Cal 338. 

Cross References: 
Immaterial variance: CCP § 470. 
Variance and failure of proof: CCP § 471. 
Proceedings on amendment of complaint: CCP § 471.5. 
Immaterial errors, generally: CCP § 4 75. 

Collateral References: 
. Wilkin Procedure (3d ed) Pleading §§ 1138, 1139, 1142. 
Cal Jur 3d (Rev) Family Law §§ 688, 689. 
Cal 'Jur 3d Appellate Review § 556, Pleading §§ 224, 240, 246, 318, Restitution and 

Constructive Contracts § 82. 
Cal Trial Handbook 3d § 20:56. 
Cal Digest of Official Reports 3d Series, Pleading §§ 96 et seq. 
B-W Cal Civil Practice, Procedure §§ 8:1 et seq. 

Law Reiiiew Articles: 
When is a variance immaterial. 20 SCLR 182. 

NOTES OF DECISIONS 

A. GENERALLY 
!. In General 

B. ISSUES, EVIDENCE, AND RELIEF UNDER 
PLEADINGS; VARJANCE BETWEEN AL
LEGATIONS AND PROOF 

(1). GENERALLY 
2. In General 
3. Required Corr.,pondence, and Prohibited 

Ve.rinnce1 Between Pleading and Proof 
4. --What Constilut.,, and Effect of. Material · 

or Fatal Varinnce 
5. --When Variance Immaterial, Nonexistent, 

or Disregarded 
6. Plaintiff's Opening Statement 
7. Right of Recovery 

B. --Verdict and Ju.dgment 
(2). PARTICULAR ISSUES AND ACTIONS 
9. In General 

10. Liens 
11. Mortgage Foreclosure and Ancillary Relief 
12. Personal Injuries or Wrongful o .. th 

.13. --Defective or Dangerous Premises 

4 

14. --Motor Vehicles · 
15. P~rsOne.l Property; Injuries to Po.ssessory Inter-

e.m nnd Physical Damage 
16. Miscellaneous 
17. --Immaterin1 Varinncl!9 
(3). CONTRACT ACTIONS AND ISSUES 
a. GENERALLY 
18. In General 
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Tide2 Commission on State Mandates 

.. Hlrn>RY 
J.R111111D1b0rillgoffonncr1eodoa 1 IW \0 oow 1eetloo 1l82. lnnd =~ 

of fOnll« l:.Clion lleW lo UCW 1ocdon 11Q2.l med 7-23-96: llJ'l"BliVC 
7-23-96. Submlncd to OAL for prln!bls oaly (R.egil:lc< ~)'lo. 30). 

agree on all i111111C11 Of lltc teat claim; lllld, the claimmlts have <!Caigneted 
one contact person \o aet m the resowe& for inf'oWllition regmdlng lhe 
test 1;hdm.. 

{c) Tbe comm!88ioo m.ay nccept lllOill thM one. !Ql claillt on a statute 

Ii 1 182.3. Perm11nent Record. 
(a) The commission Jllall lceep mlnute.1 of ite m!lelllllls. Mimltea aliall 

be o.ppiuved by the commluion and, upon approval, shall be signed by 
tho cllalrpmon OT olb.er person designated by th~ chllixpCl'Bon.· Signed 
mlnutt:B sliaJJ be I.he original evidence of act.iom taken Bl 1111y mcellng, 
including till: ll:ict of any resolutions adopted. 

- or cxceulivc otdcT if each claim.involves dlfi'ercnt hsues Bndloris filed 
by a dlffcrcut typc oflocal governmental i:ntity as defined in Government 
Code scctfons 17SlB, 17519 and 17520, For P\llJlOSEB ofthia section. \he 
folll' type!l oflocal 11011emmenl21 enrilic& are> school disuict~. counties, ci
lles, and special cllstricts. 

(b) Conuni9Sion public meeUllgll shall be recorded by stEU.ograpbic re- · 
porta' or o:lceu'Qnlo recording or both. The trnnsc:iipl or =rdiogs eball. 
bo kept for tho pc:riod uf time rcquin:d by applicable law governing the 
rel:elltion of records o[ state agency public proceedings, or until conclu· 
Ilion of adminisll'llllve or jucllcial proceedings, whichever h \atl:l'. 
Non.: Authority dllld: s=ion 17527{11). Oo•cnum:nt Code. bli1rmu:c: Scc:tioo 
I 7S30. Oovcim;nJ,nl Co&:. 

HISTORY . 
I. Rcnambtrlng Of fonncr m:Uon 1182.3 ID cow scctioa 11112.l lllld rl!llUIDbcriog 

of fonruoraoction' I IB2.4 ID m::w acctlon I lltl.3 and amcndn=\l ofNO're lilad 
7-23-96; QPcnnivo 7-23-96. Sabllllncd io OAf. forpriotini only (11.cgistcr 96, 
No, 30). 

§ 1182.4. Default Rulea. 
ln.1111 cases not provided for by Goyemmco1 Codo S~on 17SOO cl 

soq., the Bagley-Keene Open Moding& Ac:I {Govcmxo=:it Code S~on 
I 1 120 et seq.) and the commiBBion' 5 rules and iq\llaticnis, the m!hority 
shall be Rober1'1 Rul1>1 of Order (i:evised), unlces otherwise designale:d 
by tlle commies ion ·Bl the aJUtual election mceli.ng. · 
NOTe: Au!hl)ri1y citod: Scclivns 17SOO 1111d

0 

l7527{g). Govcmm=\.C:o<lc..Rcfer
encc: Socliotu 11120 et ""'!· and 17526. Go""'11monl Code. 

llJB'IORY · 
1. New iecllOll filed 1 l-13-<9t; DJICl'lll"C ll-l:>-98 pura111111t ID Government 

Coduccl.in~ 11343.4{d} (R.ogilll:r!IB, No. 46). Por prior history,""" Rcgiiiicr 
· 96,l'lo.30. 

ft 1182.5. T11leconference. 
The commiesion may hold 1111 opi:l\ or closed ineciing by teleconfer· 

ence If ll ls dlffu:ult or impoiislbh• for the comm.i1slon to ochieve 11 quo
mm.Ameeli11g hold by lclcconference 11uill be held aubject ID all of the 
following: · · 

- - (a) A m~ting held by teleconf=ncc aball comply With tho Bagley- . 
KCC1J1> Open M~gs Ael. . 

(!)) Each telecoai\:rem::c location ehall be identified In lhc notice of the 
mcetl.Dg and sball be iiccesdble llJ the pnblic. 

(c) "(lie 'P"nfon of the telei:onfon::nce meetlDg that is i:equi:rcd ID be 
open ID the public shall be am!ible 10 the public at the IDCllliOn epccified 
in the notice of the meeting. · 

( d) All votes taken during a teleconforence meeting i;hall be by r0Tic111!. 
(e) The portlon of lbe teleconferem::cd meeting that 1, closed to the 

public mQy not include .th• conridenltloo of B(ly agenda. Item pursu1111t to 
Section I l 12S.5 of the Govemmeut Code. · 

(f) Al least one member of lbe commissh;m ahllll be physically present 
at the loeation spoclfied In the notice of the meeting. . 
NOTE; Authoril)•clb:d: Scction 17SZ7(g), Go•am11JEn1 Code. Rcf=ce: Sections 
I l 121, I 7527(b) nnd (c), OOYmlmen! Code. 

HISTORY 
1. Ropelllcr and new sectlou bealting. SClllionBDd Nara liled 7-.lJ-.!16; opcrnlivc 

7-23-96. Submlrttd. to DAL for prinlinE only (RcgiSler 96, No. 30). 

Article 3. Test Claims · 
i 1183. Test Claim Flllng. 

(a) In onle.r !o obtain a manda1e. dotenninatlon, a qualifyiog local 
agency or school district mus! fl.le a "~t claim .. with the conunl .. ioo. 

Cb) Tesl claims prepared as ajoinl effort betw!llln two or more claim
ants may .be consolidated 11J1d Died with the commission if all of the fol
lr.>wing cxfsl In lhc filing: lhe tcxl claimant~ l\lli:gc 5tato-inandllllld eoslll 
re9Ulliog from the same stature or executive order; the ieSt cliWnaats 
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(d) Notwithstanding Section 1181. subdivisioa (o). end Section l 18:J. 
aubdividon (c), of these regulalions. the ~ecuti'Yl: director may accept 
more !ban one leSl ch!lm med by a similar type of local govcmmen Lal en· 
tity, u defined in Oe>\'Cmnlm.t Code aectlODB l7SI S, 17519 and 17520, 
Bilegi.og costs mumlatcd by the state punu1111t to GoYeroment Code •cc· 
lion 17514111 a panlcular BWUte or eii:ecutive order upon written e.pplice· 
lion to the commlssi.oo. All wrlltcO applications she.II be filed within 
lbilty (30) days oftheorigiilal test claim filing lllJd sball include the fol· 
lowing: . . . 

(!) 'Th11 conlclltand:Bling requircmenl9 oh test claim. aa described in 
Si:ction 1183, 1ubdivili001 (e) through (b); end 

. (2) A nmmtive d!llalliog the reasons wby the original !:at claim filiog: 
will not c!lllure a C01X1Plc1e 1111d fair ctmS!dcrallon of the lest claim. 

Wriltcn awliau:ions will be con1idercd lncomple!e if IUly of th" prt
a:dlng clements or d=i::nta an: Dlc:gil>le or not lnoludcd. Incomplete 
.wrltteilapplications aball bcmtwnodtothelocal agllllcy or scbool district 
ftm:olllph:tion. Upon receipt of acomplell:d application. the com.mission 
1hall send 11 copy of the wrlru:u appliClll.lon·lllld test claim to tbJ> original 
'ciaii:nmlt. The mig:i.nnl claimant may me CDlllll1!:111t with the commission 
on the wr:ll!Jl11 application wtlhin fifteen ( 15) day a of service. If the exccv · 
t111e director accepts DJ!ml tb~ one teat claim under tblB subdivision. tnc 
C1tC1cutivo ducctonnay consolidall: part or all of the teat cla!xne pursuant 
ID Section 1183.0Sor l 183.06of'llumi>rcgollllions. Anypmty lll!ly appeal 
to the commisdon for review of !he actions end decl.BiOIIJ of the CJtcculi vc 
clirector und.c:r tbi8 Bllbdi vision ptmUDDt ID Scctillll 1181 of lbese regula· 
uonB. . 

(e) Con\'Cnt of a Test aaim. AlJ tcSt clabiJ.;, or amcadmm111 !hereto, 
ehall be filed on a form providri:d by tile COUJlllinion. All teBt dllims or · 
amtmdmc:nl9 1hcreto shall contain at least tbe following el=ts n.nd 
doeuments: 

(1) A copy of the &talllte or executive order allllflCd to conJain or i ropm:L 
a 111811dalC. The spCc.l.!fu 1ect.lom of cbaplt:red bill ar exl'Clltivc order aJ. 
lcged to contain a mandau: mmt bi: idClllilicd. 

(2) A copy of relevant ponlons of Bl8le ccnstitutional provisions, fed
eral &tatutes, lind =cc:utlvc orders that may impam the alleged mandate 
11n.d a copy of Bdmini5!l'Btlvo dccillion& and court dceibion& that may im-· 
pact the alleged mandllle. ~ specific chiipu:n, llJ1i.clei;, sections, or 
page numben must be Identified. l'Ubliehcd court decisions e:risi.og from 
a Btm> mandat<:: dr:tmnlniition by lhc Boan! of Contt0l or rhe Commis. 
sion on· State MandalC6 arc c11empt from tbc requin:mt:nu of this 5U bsec
Uon. 

(3) A written namul-ie which includes a detalled description of: 
(A) Wbel. activlliilll wen: ri:iqulrcd under prior law or executive order, 

lllld . 
(S) Wbat new program or higher level ohervice is required uodenhe 

statute or e:i:ecu!lve order alleged Lo co11tait1 or impact a mamla!C, and 
(C) Wl11:1hc; thorc an: 1111y couu m'!"dnw:I by the state ® dcdmcd In 

Go"=ettt Code s<:Ctions 175'14 ru:Jd 17556. · · 
{ 4 )If the namilivc ®:icn'billg an alleged mandate iovol vcs mDte Ulan. 

di~cussion of Sla\Ulcs or n:.gulaiions or legal argument end utilizes asser
lions or represontations of fact, such assertions or rcpreoenlations must 
be suppon.ed by doQUDentmy evidence 'Olhich shall be subntltltld witl1 Lhe 
lest claim. All documeowy evidence must be authcnticmi:d by dcclar•· 
dons under penalty of perjllIJ' 9lgned by persons whom authorized and 
compctell.l IQ do &o nnd m11s1 be bll.led upon th~ dci;lanun· s personal. 
knowledge or infonnallon or belief. . 

Pege205 ""8U1cr9'l. llo. JS: ?-17-99 
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Ii 1183.01 BARCLAYS CALIFOltNIA CODE OF REGULATIONS Title 2 

(5) A elal:mllllt lluU ilcluaJ. 1111dlor csUlllllled costs which 11'61llt fium 
the alleged mandate u:cecd two hundmd.dollan ($200). 

(5) A tc5l claim or amendment thcrc\o &ball be signed at the cod of I.he 
:uroenl, uudcqir:nalty 11! perjury by tb1.1 claimant or Its 11uthorlmd rep-

-mlall= with tho declaration that' the lclt claim la true and cumplcte 
to lhr: best of lh11 declonmt' s personal lmowledgeor l11fmn .. t1011 ot belier. 

· The date of BigntQg, !he declBI1111t'& tl!le, addriiee, and ICllll)Jhono nnmber 
Bhall ~included. If the claimant or iU: authorized rcp=lalivo can be 
reached via facsimile msclline, th11t telephone numbcnhould elso be in· 
eluded. . 

(f) Number of Oopi1>1. Tbe claimant ehall file an original and 111:1rc11 (7) 
copies oft.J:ie test claim aramendmentthcreto and accompanying docu· 
ments wilh the coll'.Ulliwon. 

(g) The original ta&t cluim, lllJlendment thereto, and accompanying 
documeots shall be uubGWld and singl....Ccled. . 

(h) Any test elal.nt filed wilh !be conunllsiDD must lnv11lvco alleged 
mandated 00111 exceeding two lrurtdred dollan ($200). A te1t ciaim fl1ed 
wllh the commiulon, them:nountofwhic:h does not exceed the minimum 
will be relUillcd w th~ claimBDt wilh the ci;i:t:ption of claims of a county 
9upcrlntcndcnt of school• O!'llDU1lly wbicb may submit a i:ombincd claim 
If tile ClOUJlty superintendent of scboole or the county iJ the fieca1 agent 
for multiple dlstrtcu. · 

(I) Within tea {10) dll)'ll ofn=ipt cfz teat elalm. the comrnie&i0n shall 
notify the claiwaot If tho test clBim is cornpletc er Incomplete and BeDd 
a copy of the1e rcgulatioua unless a coIICCI copy hag ~vi011$ly bee.II pro
vided. Test cl alma will be> consldCl?ld incamplote If any of the preceedlng 
element>; or doc:umeots required iD subR:cticns (c), (f), (g), or (b) of UlL6 
$eclion ere illeglbla or are out iocluded .. If a completed 'tC&t c:leii:n is not 
n=ived by !he cornmleaiDD within lbiny (30) calem!ro:' days from !he 
date that the incomplete iest clailll was rcwrned by the commlnlcn. lhe 
9rigioal tE:St claim filing date can be disallowed, end a n11w test clalm{s) 
can be a.ccepre.d llD Ilic s11111c BllllUU> or ucc:utivc ordet alleged .to contain . 

impact ll lllllDdate. 
.• ~·,m; fu11bority ciled: SCdlOlla 1752700 and 17553, Oovemou:ut Code. Rcli=r

ena:: Secdooa 17S21. 175$3, 17SSS IBICI 17564, Govcmmcul Cede. 
HJrn>Ry 

. l. New oubs""'1oli (f) end =m11lmcm 11CNom:61cd 4-29~7: e>pon!lve S-29~87 
(Rcgbicr 87. No. 18). ' 

1.. Amcndmwt1>!iicdion 1111dNDTBlilcd 7-23-96:opemtlve 7-23-96. Submitled 
lo OAL fMprinting oaly (Ro.gi:b:r06, No. JO). 

3. Amendmenttilod9-l:µ)!): opm.i;-e 9-13-99. $abn:Jiacd lD DAL for printing 
ouly po,.Wllll IO °""""'"""'t Code &eel.ion 17S'Z7 (Re~ 99, Na. 38). 

~ 1i83.0i. Timalln11t. 
(a) In computing Lilly peJ:itld ofllme prescribed by Uteae regulations 

and applicable s!J!ll.ltes, the following rulB& shllll npply; 
( l) The day of the l1Cl, event, or default from which the dcsignawl pi:ri· 

od of ti~ begins lo lllil sball not be Included. The last day of the pc:ri11d 
so;i computed shall be lncludcd, unless it is a Saturday. a Suudlly, or a &IBle 
holiday. · 

(2) Day& representing e.x1e1111ions of time and postponements of hear
ingi filed by the claiman1 and/or by stipulation of the pBrtics, including 
lhe cl Bima.ot. shall be l.CUed and may 1101 be counred toward !he date on 
which a statewide ccst eitimate must be erloptlld by the commlaslon. 

(3) Da.ys fcllowiDg a ~t claimant's submlssion of lncomple\C infor-
11).QbQO to !ho comriiiasi()n, from !be da.u. on which the commission re. 
turns the illcompletc lnftlrmation t.o the clalmanl up t.o the date on wlllch 
·lhc corru:oisnon recr:I""' comp\ct.c infonnmion from. !be i.est clnimant. 
shall be tolled and may not be ccunted toward the date ori wh.ich a state
w ldc. cost ei:lir:n.a.te mmt be ildopted by Ille ccn:unii;sitm. 

(4) Three (3) days shall be added lo any- pniscribe:d period in which a 
pllllY oc Interested p!Uty is required or pertnltted to do an act after sCIViCC 
~ra documimt upon thal'p!Uty er intcresu::d party by maU. Forpurposcs 

',this section, "mail'' Includes intci:dcpanmeutal mail· bo;tween stale 
.. ,4encies. The three day$ added for me.ii se:vi'ce shall be tolled 1111d may 

not l;ie ccunted toward the date on which a statewide cost estimate must 
be adopted, 

Cb) The following limelines ebllll bellsed by ccmininion st.liff as a ref
ereoce for thee timely procestlng of Lett claims end'adoptlon oh sllllewide 
cost estimau:: · 

(I) Till1Dlloc for a Tl:st Claim (l2 MonthD) 

PAATl"IACTlV/17.ES 
Cl.AIMANT Wea !ell claim wilh !he commla&ion. 
COMMISSION Jtafl' bogias counting daya an Ibo . 

li.m dl\Y after n:mipt.. 
OOMMISSlON Jl8ff rcv1,,..,, 1CB1 claim to dotcnninc if 

DAY NUMBER 
0 

tmnplllll> by 10 
COMMISSION ataft' ICIS Informal c01lfoiwco and hearing. by l O 
COMMISSlON Slaff scndJ lC5I "1alm lo ~ llg10llc:lco fi;or n>vicw. by t O 
COMMISSION ateff convonC'J luionn.al·0011'1mnce whh petties.' · · by 30· 
ST A. TB AOB]l!ClES tile ""11DD<'lltB on ""'\ olaim. by 40 
CLAIMANT oubmila icbullal. by 70 
CXlMMISSION ltaff complctca draft mudyal.o of 1c111 claiJn and 

-01lpmtiOJ, · - . . by 100. 
p ART1BS oUbioil lllDDIDClllB DO stalf I di:aft llRl)yaiu of \CBl claim, by l)0 
COMMISSION' staff Cllmpkrus mmlyllb mid i•uca Ptopoacd 

SlallllnCllt of lkc!ll.l.on. by 160 
COMMISSID!ll hcmv tll>t dalm DDd od.opt1 Propo!l"d SlBtCDlmlt 

of Occllliim, by I 80 
COMMISSION •!Dfl iBIUeS StalMnel\l of Dcclllao and """'"' 

an paniCll. by 190 

l'ARAMETE.RS AND GUIDHWNES 

CLAIMANT submlu p<QJ>Mod PmmMt=s and Ooldollo~. 
STA.TE A.GENCll!S AND PARTIES Ulllf mo comtmmlB •. 
CLAIMANT !Ebull CDIDID!:l1ta. . 
COMMISSION lltaff COD\jlll:tes dr1lft Pllr&nleten; and GoldcUn"' 

and scrvco on pmtiaa. 
PARTIBS lllbmll commcnll ou oteif'a drBfl f'mamolca end 

Oul<lclius. 
COMMISSION 111lff' cumplc..,. PanlJ)CICr& ond Ouldclinca 

DJ;1d """""'on pattle~. 
C:OMMISSION oonduCIB healing lllld adnpll ~ and 

Guldeli= . · 
COMMISSION luff islllleo adopt£.! Parnm<>t<:n end Guldelilles. 

by 220 
by 235 
by 2.50· 

by 265 

by :1.75 

by2?9 

byZ93 
by 303 

by335 
by 34S 
by 35.0 

COMMISSION at.off "'-lapa Slll!tWldc Coat l!stinlmc. 
AlL PARTlBS tDJ111DCDI cio s~ Cast~. 
COMMISSION 1tid'I' i:cvl""" ·Sliil:nwidc Cl)J1. Bslimstc. 
COMMISSION coadu$ bcariug 1111d adopll Slin.owide 

ea.1 Badomlc, by 365 
(c) Ex!ensicm Of Tl.roe And Po&tponemeou; Of Homiogs 
(I) Any party or l.DtcRls!cd party may n:qucst an exteoslon 'ofllme by 

fillJlg a. request ~Ith !ho colllllJiBaiDD be.fono U.11 dllte D& for fU~g cf re
si;lomee, opposllion, recmiimendatlcm;, rebuttals, or oommcnl9 w:ltll !he 
commis!ion. Such rcqucat shull fully CltPle.in tile re11BOn(a) for the exten
sion, pmpo•~ a new dale for fllii:ig, and be runultnnemu:ly served en all 
parties ·aod !nteresl.ed pmtics IO !he cle.im pllJ1Ullllt ID Section 1181.2 of 
th~se tel[\ulntlons. Within forty eight (48) houts of receipt of the raque•t, 
tbc C"UCUtlVe director shall make adetmninatlon and shall nOlify all par· 
tiea and iotcretu:d pan!~ of !he detemtlmuion, · · 

(A.) A reqa1>1t filed by the claiDJanl may be approved by !he e1ecu1.i,,e 
director for good cause. 

(B) A ceque&t flied by atipulatio11 of the panics, includi.og the cllti/nant, 
&ball be approv<:d by Uui ..xeaitive director ior good cau•c. 

(C) A. requeat filed by a Blatt: agency or int=lcd pmty may be ap-
proved by the executive direc1.or for good cause. . .. 

(2) AI;iy party may n:qw:st th,e postponement of a bearing 110 a test 
claim. param~ICl'll and guldeU.m:s, or stetew!dc .cost C9timate, untll the 
next regularly scheduled bemmg; or other d!lte. Such ruiues\.shall fully 
Cllplnln the reason(&) for the postponement, 1111d be simultaneausly· 
served on all parli•s and interested parties to the claim pursuant \o Sec· 
lien 11B1.2 of lhne regulatiobS. Within fony eight (48) houn of reccipl 
of such a requesi. the c,;~ve dill:Clor shall make a deletmlnalian and 

. •ball r101!fy all paru,oio and Interested p:irt!es of the: ®terminatioo. _ 
(A) A request filed by the cltllmant or by stipulatlo11 of !he panic:s, in

. eluding the claimBnt, lll. lcallt !'IJ'lccn (15) days before the helll'ing. shall 
be approved by the =ul.ivc: dlreclor for good cause. 
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J, TY!.ER McCAULEY 
... uorroa-CONTROLL.l!R 

H-L HLLIL'i JJJV 

i . . . . . . 1' 
·COUNTY OF LOS ANGEL ... .3 

DEPARTMENT OF AUDITOR-CONTROLLER 

Kl!NNETH HAHN HALL OF ADMINISTRATION 
SOO WESTTl!MPLE S'I"REE!, ROOM 525 

LOS ANCEi.ES, CALIFORNIA 900 l 2·2766 
PHONE: (213) 974-8301 FAX: (213) 626·5427 

September 19, 2000 

Ms. PaJJ.la Higashi 

l::l 'J-'.l::ll::J/14 

· Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, Califo~a 95814 

RECEIVED 
FEB 0 9 2006 

COMMISSION ON •. 
STA re MANDATES' 

. ·-· Dear Ms. Higashi: 
"~ . - .- ' - .. · . ., 

Amendment to County of Los Angeles Test Claim [CSM 98·TC-09} · 
· MepfallyDisorder¢d Offenders' Extegded Commitment Proceedin~s' · 

·- . . . . . 

. . We submit and enclose hereiri an amendment to the subject test claim~ 

Leonard Kaye of my staff is available at (213) 974-8.564 to answer questions 
- "'you may have concerning this submission. · · 

JTM:JN:LK 
Enclosures 

SEP-22-2000 15:15 
209 

.. Very trulyyour5, ~ O. ·. 
=---::. . \{'J\ ·~ 

··9.T~ 
Auditor-Controller 
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Amendment · . 
County of Los Angeles Test Claim: [CSM 98--TC-09] 

Mentally Disordered Offenders' Erlended Commitment Proceedlges 

The County of Los Angeles filed a test claim on November 19, 1998 with the Commission on. 
State Mandates to recover its costs in .providing mentally disordered -0ffenders' extended · 
commitment proceeding services. The Commission found this filing to be complete on 
December 3, 1998. 

; On Februezy l, 1999, the State Department of Finance found that the test claim legislation 
"resulted in a reimbursable state mandate as it requires the district attorney to review cases 

. ::;ubmitted to exten~in~tally disordered offenders' (MOO) commitnients, peti~on. the court for 
thfF"§mnilfui~ri~;p'rovide legal counsel to .MD Os that are indigent, and provide transportation 
and housing during coil.rt proceedings" [letter attached].· · 

.. . _. ,, . i-.-. 
" 

: On. S~temb.er 6, 2000, Commission's Executive Director, Paula Higashi, wrote . County's 
': ~J.~~~~l~Rie~~,~~vr:; Leonard Kaye, and indicated that " ... Penal Code se~tlon 2972 (~ 
·added and amended by Statutes of 198q, Chapter: 858, Statutes of 1987, Chapter 687,. and 
Statutes of 1989, Chapter 228), which was not included in the test clallii; does address ·the 
procedur~ for the court hearing-on the petition, the rights of the offender, including the rlght 
to a. ~al by jury and the appointmetltofa public defender if indigent, and the filing ofpeti:tioos 
fo,r,.recomn,Utment" [pages 1-2] 11I1-d '' _ .. that Ck>vemment Code section 175 S7, subdivision (c), 
allows the claimant to amend the test claim any time prior to the Commission hearing without 
affecting the original .filing date as long as the amendment substantially relates to the original 
test claim" [page 2]. · · · 

The Count)i finds that Perial Code section 2972 (as added and amended by Sta.tu.res of 1986, 
Chapter 858, Statutes of 1987, Chapter 687, and Statutes.of 1989, Chapter 228 and ~tatutes of 
2000, Chapter 324) and Penal Code section 2972. l (as added by Statutes of 2000, Chapter 
3240), which addresses MI2Q procedures for the court hearing on the petition, the tjghts of the 
.!YIDQ offender, including the right to a trial by jury and the appointment of a public defender 
if indigent, and the filing of ~ petitions for recommitment, substantially relate to the 
original test·cla.i.Jri:. · 

Therefore, pursuant to Government Code section 17557, subdivision (c), the County's requests 
that its original :tvIDO test claim filing be amended. To this end, eight sets [one set of originals 
and seven copies] of this supplementary test claim document, including their attachments, are 
herewith being submitted to the Commission a.$ an amendment to the County's original test . 

. claim filing. In addition, copies of this amendment are being served on all State agencies and 
interested parties listed on this test claim's mailing·list · · 

The County further requests that this test claim filing's caption be changed to reflect additional 
sections of the Penal Code as specified below. · 

Pagel 
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Penal Code section 2972 (as added and amended by Statutes of 1986, Chapter 858, Statutes of 
1987, Chapter 687, and Statutes 'of 1989, Chapter 228 and Statutes of 2000, Chapter 324[1]) 
elaborates on :MDO procedures set forth in Penal Code section 2970, as follows: 

"Z972. (a) The court shall conduct a heariiig on the petition under Section 
2970 for continued treatment. The court shall advise the person of his or her 
right. to be represented by an attorney and of the right to a jury trial. The 
attorney for the person shill be .given a copy of the petition,. and any 
supporting documents. The hearing shall be a civil hearing, however, in order 
to reduce -costs the rules of criminal discovery, as weU a.ii civil discovery, shall 
be applicable. The standard of proof under this section sliall be proof beyond 
a reasonable doubt, and if the trial is by jury, thejwy shall be unanimous in 
its verdict The .trial shall be by jury unless waived by both the person and the 
district attorney. The trial shall commence no later than 30 Calendar days prior 
to the time the person would otherWise have been reieased~ unless the time is 
waived by the person or unless good cause is shown . 

. ' 

(b) The people shall be repre~ented by the district attorney. If the person is 
indigent, the county public defender shall be appointed. · 

. . . 

( c) If the court or jury finds that the patient bas a severe mental disorder, that 
· the patient's severe ment81 disorder is not in remiSaion or cannot be kept in 
. remission without treatment, and that-by reason of his or her severe mental 
disorder, the patient represents a substantial danger of physical hann to others, 
the court shall order the patient recommitted to the facility in whicli the patient 
was confined at the time the petition was ii.led, or recommitted to the 
outpatient program in which he or she was being treated at the time the 

·. petition was filed, or committed to the.State Departri:ient ofMe~tal Health if· 
the person was in prison. The commitment shall be for a period of one year 
from the date of termination of parole or a previous coinm.itment or the 
scheduled date of release from prison as specified in Section 2970. Time spcmt 
·on outpatient status, except when placed in a locked facility at the direction of 
the outpatient supervisor, shall not collllt as actual custody and shall not be 
credited toward the person's maximum tenn of commitment or toward the 
person's temi of extended commitment. . . 

(d) ·A person shall be released on outpatient status xf the committing court 
finds that there· is reasonable cause to believe that the committed person can 
be safely and effectively treated on an outpatient basis. Except as provided i.ti 
this subdivision; the provisions of Title 15 (commencing with Section 1600) 
of Part 2; shill apply to persons placed on outpatient status.pursuant to this 

1 Copies of Chapter 858, Sta.tutes of19B6, Chapter.687, Statute~ of 1987, Chapter :i.28, Statutes ofl989, 
and Chapter 324, Statutes of 2000, are attached. · . . 

Page2 
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paragraph. The standard for revocation under Section 1609 sh.al.I be that the 
person cannot be safely and ~ffectiveiy treated on an outpatient basis, 

. . . ' . . 

(e) Prior to the tenn.ination ofa cornmitm~t under this section, a petition for 
recommitment may be filed to determine whether the patient's severe mental 
disorder iS not in remission or cannot be kept in remission without treatment, 
and whether by reason of his or her severe mental disorder, the patient 
represents a fobstantial danger of physical harm to others. The 
recommitment proceeding shall be conducted in accordance with the 
provisions of this section. · 

(f) Any commitment under tliis article places an .lffinnative obligation on the 
treatment facility to provide treatment for the underlying causes of the 
person's mental disorder. · 

(g) Except as proyided in this subdivision, the person committed shall be 
considered to be an involuntary mental health patient and he or she shall be 
entitled to those rigb.tli set forth in Article 7 (ccimn'l.encing with Section 5325) 

·of Chapter 2 of Part 1 of Division S of the Welfate and Institutions Code. 
Commencing January 1, 1986; the State Department of Mental Health may 
adopt regufations to modify those· rights as is' necessary in order to provide 
for the reasonable security of the inpatient: facility in which the patient is 
being held: This subdivision a.rid the regulations adopted pursuant.thereto 
shall become operative on January 1.1987, except that regulations may be 
adopted prior t0 that date." ~- · 

In addition, Penal Code section 2972.1 was added by Ch3pter 324, Statutes of2000, to elaborate 
on MDO .procedures for those persons on outpatient status under Penal Code section 2972, as 
~ll~: . 

. . 
"2972.1. (a) Outpatient status for persons conunitted pursuant to Section 
2972 shall be for a period.not to exceed one year. Pursuant to Section 1606, · 
at the end of a period of outpatient status approved by the court, the court 
shall, after actual notice to the prosecutor, the defense attorney, the 
community program d.im::tor or a designee, the medical director of the facility 
that· is treating the. person. and the person on outpatient status, and after a 
hearing ·in court, either discharge the person· from commitment wider 
appropriate. provisions of law, order the person confined to ·a treatment 
facility, or renew its approval of outpatient status. · 

(b) Prior to the hearing described in subdivision.(a), the community program 
director or a designee shall furnish a-report and recommendation to the court, 
the prosecution, the defense attorney, the medical director of the facility that 

· is t:teatiri.g the pe?Son, and the person ~n outpatient status. If the · · 
recommendation is that the person continue on outpatient status or be 

Page 3 
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confined. to a treaiinent facilify,· the report shall also contain a statement that . 
conforms with requirements of subdivision (o). · · -
(c)(l) Upon receipt of a report prepared pursuant to Section 1606 that 
recommends confinement or continued outpatient treatment; the court shall 
direct prior defense counsel, or, if necessary, appoint new defense counsel, 
to meet and confer with the person who is on outpatient status and explain the 
recommendation contained therein. Following this meeting, both defense 
counsel and the person on outpatient status shall sign and return to. the court . 
a form which shall read as follows: 

"Check One:" 

." __ I do not believe that I need further treatment and I demand a jury trial 
to decide this question." · 

"_·_·I accept the recommendation that I continue treatment." 

(2) The signed form shall be returned to the court at least 10 days prior to the 
heanng described in subdivision (a). If the prnon on outpatient status· -
refuses or is unable to sign the form, his or her .counsel shall indicate, in 
writing, that the fonn and the report prepared.pursuant to Section 1606 were 
explained. to the person and the peraon refused or was unable to sign the 
form. 

( d) If the person on outpatient status either requests a jury trial or fails to 
waive his or her right to a jury trial, a jury trial meeting all of the 
requirements of Section 2972 shall be set within 60 days of the initial 
hearing. · 

(e) The trier of fact, or the court if trial is waived, shall determine whether or 
not the requirements ofsubdivisiOns (c) and (d) of Section 2972 have been 
met The court sball then make an appropriate disposition under subdivision 
(a) of this section. 

(f) The court shall notify the community program director or a designee, the _
peril on on outpatient status, and the medical director or person in charge of 
the facility providing treatment of the person whether or not the person was 
found suitable for release." 

0 - P.12/14 

Thus, Penal Code section 2972 (as added and amended by Statutes ·of 1986, Chapter 858. 
Statutes of 1987, Chapter 687, Statutes of 1989, Chapter 228 and Statutes of 2000, Chapter 
324) and Penal Code section 2972.1 (as added by Statutes of2000, Chapter 324),whlchaiic!ress. -
.MI2Q_ procedures for the court hearing on the petition, the rights of the ·M:QQ offender,· 
linclud.ing the right to a trial by jwy and the appointment ofa public defender ifiildigent, and __ 
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the filing of MllQ petitions for recommitment, substantially relate to the original test claim;. e 
and, therefore should be inooq)orated and. amended into the original test filing as requested 
herein. - - - . 

:··· 
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J. TYLER McCAULEY 
AUDITOR.CONTI!.OLLE.ll. 

. lJuN~Y·OF LOS ANG.ELLJ 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENmnt HAHN HALL OF ADMINISnlATION . 
SOO WEST·TEMPLE STIU!ET, ROOM SiS . 

LOS ANGELES, CALIFORNIA 90012·2766 
PHONE: (2t3) 974-8301 FAX: (213) 626-5427 

Amendment to County. of Los Angeles Test Claim [CSM 9g.. TC-091 
Mentally Disordered Offenders' Extended Comniltmept ProcMdingf 

Declaration ofLeonar4 Kaye· 

Leonard Kaye makes the following declaration and statement under oath: 

I, Leonard Kaye, SB90 Coordinator,· in and for the County of Los -Angeles, am . 
responsible for filing test claims and supplemental amendments th~to; reviews of. 
State agency comments, Commission staff analyses, and for proposing puameters 
and guidelines (Ps&Gs) and amendments thereto, and for filing incorrect r'"duction 
claims, all for the complete and timely recovery of costs mandated by the State. 
Specifically, [have prepared the attached test claim amendment, 

Specifically, I declare that I have exiµnined the County's State mandated duties and 
resulmig costs, in implementing the subject law, and find that such costs as set forth· · . 
in the attached test claim amendment, are, in my opinion, reimbursable "costs 
mandated by the State", as defi:iled in Goyernment Code section 17514: · 

11 
' Costs m~dat~d by the State' melll!S ·any increased costS whi¢li 

a local agency or school district is required fo incur after July I, 
1980, as a result of any statute en.acted on or after January 1, · 
1975, or any executive order implementing:any statute enacted 
on or after January !,· 1975, which mandates a. new program or 
higher !~el of service. of an existing program within' the 
meaning of Section 6 of Article XIlI B of the California 
Constitution." 

I am personally conversant with the foregoing facts and if so required, I could and 
would testify to the statements made herein. ·.. . · . · · · ·· · 

. . .. 

I declare under penalty of perj~ under the laws of the Sta.te of California tbat the 
foregoing is true and correct of my own knowledge, except as . to the matters. which 
are therein stated as infonnalion or belief, and BS to those matters I belie\rc them to be 
true. · · " . · 

:/-;tl~r~~ Ct! ~ _-_£_4~ 
n7e~d Place . · Signature 
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of Section 2962. If the prisoner-or any person appearing on his or her 
behalf at the heatjng. requests it, · the _board shall appoint two 
in<iependent professionals as, provjded for in SE!clion · _2978. '.!'he: 
prisoner shall be infrirmed · at the hearing of his or her' right to · 
request a trial pursuant to subdivision (b). The Board of Prison 
Terms shell provide a prisoner who requesti a triB.l;'a petition fonn 
and instructions for filing the petition. . 

(b\ A prisoner who d!Sag?ees with the determination of the Board 
of Prison Terms that he or she meets the criteria of Section 2962, may 
file in the'supeiior c¢iurt of the county in which he _or she is. 
incarcerated or' Iii being treated~ petition for a he!lriJig on whe~er 
he or she, as of the date of the Board of Prison Tenns heariftg;"_met. 
the criteria of 5ection 2962. The oourt shall conduct a hearjng on the 
petition withiri 60 calendar days after the.petition ls-filed, Unless. 
either time is waived by the petitioner or his c;ir her co~l~ or good 
·cause is shown. The order of the Board of Prison Tenns shall be in 
effect until the completion of the court proceedings. The _court shall 
advise the: peµtioner. of. ms or her right to be."i'eprese,nted by an 
attorney and of .~e .rig~t to a jury trial nle att:9mey for the 
petitioner shall be·give? a copy of the peti~o~ andany:ru~portirig 
documents. The hearing· shall be a civil hearing; b.Owever, ID order 
to reduce . costs, the rules of criminal discovery, as well as civil 
diScovery, shall be applicable; The standard of proof shall b8 beyond 
a reasonable doubt,· and if the trial Is by Jury, the Jury shall be .. · 
unanimous in its verdict. The trial shallbe by Ju.rY unless waived.by 
both the person and the district attorney." .··· . · · · . . · . 

(c) If the Board of.Prison Terms continues a parolee's me!!_~ 
health treatment under Section 2962 when it continues the parolees 
parole under Section 3001, the proeedm,es of this section shall only·.· 
be applicable for the purpose of determining if the parolee bas a 
severe mental disorder, whether the parolee's severe mental 
disorder is no~ in remission or cannot be kept in re~on wil:.~1oul 
treatment, and whether by reason of his· or her severe mental 
disorder, the parolee represents a substantial danger of.physical 
harm to others. . . . · 

SEC. 3. Section 2970 of the Penal Code is amended to read.: 
2970. Not" later thari: 189 days prior to the termJ.ilation of parole. 

or releBBe from prison if the prisoner ref\isea to agree to treatment. 
as a condition of parole as reqUired by Section 2982, '1!11ess g~ ca~ 
is shown for the reduction of that -180-day periOd, if Jhe pnsane~ .s 
severe mental disorder is.not in remissio.n or cannot be kept_ in 
remisrlon without treatment,': the medical direcfor of the state 
hospital which is treating the parolee, or the _county mental heal:;' 
director in· charge of the parolee's outpatient program. or t e 
Director of Corrections. shall submit to the district attorney of tre 
county in which the parolee is receiving ?utpatient. tre;atment, or ~~ 
those in prison or in a state mental hospital., the district atto~ey 
the county of comntitment, his or her ·written· evaluatio~ 00

. 
remission. If requested by the district attomey, the wntten 

fU18D 
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evaluation shall be accomparued. by tupporting affidavits. · 
The district attomey may then file a petition 'Nith the sllperior 

court for continued involW\tary treatment-for one year. The petition 
shall be.accompanied by affidavits specifying th&t treabnent, while · · 
the.· prisoner was released from· prison on ·parole,· ·has· · been 
continuolisly provided by the State Department .of Mental H~th 
either in a state hospital or in an outpatient program. The petition. 
shall also specify that the. prisoner has a severe mental disorder, that 
the severe mental disord1:?r is not in remission or cannot be kept in 
retnissiori iI the person'.s treatment is not continued, and that. by 
reason qf his or her severe inerit!il disorder, the prisoner represent:J 
a substantial danger of physical harm to others. . 

SEC. 4.. Section 2972 of the Penal Code is amended to read: 
2972. · (a) The court shall conduct a hearing on the .petition under 

Section .2970 for continued treatment The court shall advise. the 
perS(jn of his ox: her right to be represented by a.ti attorney lllld of tbe 
right to ajurr trial. The a,ttomey for the person shall be given a copy 
of the. petition, and any supporting documents. The hearing shal) be · 

-

a ci'vil beanng. however, in.. order to redu~e costs the Tules of criminal 
discovery,. a.s well as civil disoovery,.sball be applicable. 
. The stanc!Ard of prpof under this Section shall be proof beyond a 
reasonable. doubt; and _if the trial is by jury~ the jury shall be 
unani.~ou.s in ib{verdict. The trial shall be by jury unless waived by 

·both the. perscin'and the district attorney. The trial shalloom.menoe 
n9. later thaii 30 c-alendar days prior to the time ~e person woUld 
otherwue have be!n rele&sed, unle!s the t:fule is waived· by th& 
person or UDJess good cause ii shown.. -· .·. . 
. · (b) The people shall be represented by the districra.ttomey. lf th& 

perS:On is indigent.. the co\inty public defender. shall be appointed. 
· ( c) If the court orjufy finds that the patient bu a severe mental 

disorder, that the patient'' revere mental disorder is not in remission 
or ca,µnot be kept in remissj_on .without treatmellt, and that by reason 
of his or her severe mental disorder, the patient representJ a 
subs~antial c:Uinger of pb)'Sical hann to others, the eourt ,shall order 
the patien(reoommitted · fo the facility in wbiCh the patient was 
C-onfmed. at' the time the petition' was filed. or teeommitted to the 

. outpatien~ program µi which he or she was.!)eing treated at the time 
.. · · the ~tit:ion wu ·filed. ~ comnutted to the· State -oeparbnent of 

_Mental li~iµth if the pers0n wasin prison. The commitment shall be 
. for a.peJ'.i<id: or~ne year from the date of t~tion of parole or a 
preVJous con,:umtment. or the· scheduled date of release from prison 
as spec:ifled. in Section 2970: . · . ;, . . 

(d) A person· shall _be released on outpatient status i£ the
committing court finds that there u reasonable cause to believe that 

· the' committed person can be safely and effectively treated on an 
· . ·.~utpat:ient ba.tiS. Except as provided in this subdivision •. the- · 

_. .. .: '.'. .. J>FVjsio~.9f:TiHe}~:(~mmenoingwlth Section 1600) of Part2,shall 
- · 0, •• :;~·~tP;P!r·:t~·;1~r~~·:~ed:_,o~. f)Utpatient status pursuant ·to·· this 

.... '",.~_llfD,gTAp}i", ':z:'lle .standard fo.r tevoeation under.Section 1609 shall be 

' 2:~;f.'',«:,~'C> . . 21~ . "' ·' ,'~' ;~Jl~~tl~f 
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( e) Prior to the termiiiation of a ominit:ment under 'ttus .section; f'· :t:,; . 
a. petition for recorrun!tment rnay be filed to detennine whether the · . 
patient's severe mentru disorder is not ill remission or cannot be kept . ' · · 
in remission without treatment, and whether by reason of his or her 1 

severe mental disorder, the patient represents a substantial danger 
of ph)'.sical harm to others. The. reoommitment proceeding shall be 
conducted in accordance with the- provisions of this section. 

(f) · Any . commitment under this article places an afflI1lla.tive . 
obligationi on the treatment facility to provide treatment for the 
under.lying causes of the person"s mental disorder. · . 

( g} ·Except as provi~ed in this subdivision, the person committed.· 
shall be consiciered; to be an involuntary mental health patient and 
he or· she shall lie entitled to those rights set forth in Article 7 
(commencing With Seetion 5325) of Chaptet' 2 of Part l of Division 
5 of the Welfare .!lrid Institutions Code. Commencing January l, 1986, 
the State Department of Mental Health may adopt regulations to 
m()dify those . rights a5 is' necessary in order to provide for the 
re~oilable securit}' of.the inpatient facility in which the patient is 
being held.· TJWi su,,bdivision ~d the regulations adopted pursuant 
thereto· shall. b.ecome operative on January l, 1987, except that 
regulations may he adopted prior to that date. ' .. 
· SEC. 3, Sectiorf.2980 .of the Penal Code is a.mended to read: · 
· 2980: -,Thk.article·applies to per5ol:is who committed their-crimes 

on and after January· 1, 1986. . · . 
"SEC,:;· 6; It' is not the intent of the., Legislature to. directly or 
indirectly imply by th.ij'act that court! may not use.the standard of 

.· .c:!Vidence acc~pted by· the court in .f'.eople v. Beard, 173, Cal. A pp~ Jl~ 
.·1113, in·-case~ arising under Article'4 (commencing· with Sectil·~ 

. ·2960) of Chapter 1 of Title l of Part 3 of the Penal Code. 
SEC..;.,7. ·. (a) Th~ Department of Co"ections and the State 

.. Qepartment of Mental Health. ·in. eortjunction with the' Board of 
Prison Terms, shall submit a report to the Legislature on or before 

. ~pte~ber .3(), 199<>; on· the follo"".'lng: .· ' 
· (1) A description· ofthe disposition of cases of patients released 

· from ·treatm.ent .under the mentally· disordered offender program 
folloWi.ng !:hi? iilvalidat:fon'of that program by the Court of Appeal in 

. People'· v. Gibson (204 Cal. Apl). 3d. 142.S), including discussion 
. regarding· any subsequent acts recorded by the Department of 

... Justice, the StatepepartmentofMental Health. and the Det>artrnent 
·of Corrections~ to the. extent reso~ are available. 

· (2) A description of the ~riteria,_used to select whiel:t prlsoneni are 
personally evaluated for possible treatment under the- mentally 
disordered offender program. and the criteria used to determine 
whlch of thoSe prisoners a.re to be tTea.tcd under the program. . 

( b) ·.The _i;:iepartJllent of Corrections and the State D~partment of 
.. Mental Heal~ iri conjunction with the Board of Prison Tenru, shall 

submit an. a.o.pual report to the Legislaturlt on the status of the 
... ::• .. - : -i:~·,; ·.:~·:·· .-·: . . ,.·. ·. . . ' . 

··;,·: .. . ·. ·.·. 
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mentally disordered offender program on or before December 31, 
1991 and· on or before December 31 each year thereafter through 
1996'. which shall include all of the following: . 
. . . (1) The following information on persons committed to the 
mentally disordered offender program on or after July l, 1989, who 
have exhausted their rights under Section 2966 of the Penal Code. 
· (A) ~The duration of tTeatment for those patienu selected for the. 
mentally . disordered program, including both inpatient and 
outpatient treatment. . 

(8) ·The number of mentally disordered offender patients 
returned to custcidy or to a hospital due· to tbe conunissioo of a new 
crime, to the extent this information i$ · available from the- · 
Department of Jwtice, 0r due to ·parole revocation. . · 

. ( C) The number of parole revocations of persoru who have been . 
treatecl,previously under the mentally disordered-offender program 
and the reasons for the revocations.. · ' 

(D) The number of parole revocations for all paroleei whose . 
parole was revoked based upon psychiatric reasons ·pur~t to . 
Section 26'6 of Title 15 of the California Code of Regulations. 

A; (E) Information regarding re<:i~vism rates for criminal conduct 
~· by person! previously treated iinder the mentally disordered 

····· · offender program to the extent th.IJ information is available from the 
Department of Justice. . 

(F) Any other Information that would be useful to the Legislature·. · · 
in ev;'1uating the performance of the mentally disordered offender 
program.. . .· . 

. (2) A summary description of the number and disposition of cases 
of all prisoners who are personally clinically evaluat'ed on and after 
July l', 1989, by. the Department of Corrections and the State 
Department of Mental. Health fur possible· treatmeat under the 
mentally disordered offender program. including disposltion of any 
hearing or court ·proc:eedings. The report slsO shall contain a brief 

. eicplanation, u. the departments deem appropriate, to explain the 
· data. · . · · •·· . . 

( c) Tue Department of Correctiom and· the State Departn:ient of. 
Mental Health, in conjunction w1th the Board of Prison Terms. shall . 
provi!fe a preliminaey report to the Legi!lat:U:re ·on OT. before 
December 31, 1990, deacribing the report pr(ltocol µiey intend to wie. 
for the report required. under .subdivision (b) and any probj.e~ · 
which they anticipate. · · .. · . . . . . 

(d) The reports required under this section shall be submitted tet 
the Assembly Committee on Pul:ilic Safety a:nd to the Senate 
Judic:iary Committee. . • . . . . 
. (e) Notwithstanding any other. provision of law, the Department . 

of Justice, the Department of Corrections, the State Department of · . 
. Mental liealth; and the Board of Prison Terms shall make available · 

any Wormat:ion required . for . purposes of th.is ·section. Any ·. 
conndent:lal iriformation obtained pursuant to this subdivision may 
be used for purpoaes of preparing the reports required by this 

SEP-22-2000 is:33 
219 

0 
98% ''' 

.... 

-.:, 

-

"'.-· c· 
.·:;.-~.'!:::·:· . . . ·· 

E)' llltl/'7' [) -,JO 

P.04 



SEP-22-2000. 

1258 ST A 'I't.ITEs OF ! 989 [Ch. 229 

section, but the in.formation shall not be used in .any way that 
discloses confidential information.· nor shall that. confidential 
information be used (or any other pilrpose. . .. 

SEC. 8. This act is an urgency statute · necessary for the 
inunediate preservation of the public peace, health. 0r safety within ' 
the meaning of Article IV of Uie Constitution and shall go into 
immediate effect. The facl:I constituting the necessity are: 

The· Court of Appeal in People v. Gibson (204 Cal. App; .3d 14215) 
declared part of Article 4 (commencing with Section .2960}· of 
Chapter 7 of Title l of Part :l of the Penal Code.in violatioa of the 
equal protection clause of the United States Constitution because 'it 

· does not require proof the person represents a substantial danger: of 
physical harm to others by reason of his or,. her severe mental 

. disorder. In order to keep the mentally disordered offender program 
in effect for those persorui who committed their ~ on· or after ' 
J anwuy 1, 1986, it is 11ecessary that this act take effect. ~ediately. 

CHAPTER 229 

An act to amend Sections 56151, 5661, and 5681 of the Business and 
Professions Code, relating to landscape arohiteeture, ind ma.Icing an 
appropriation therefor. . 

(Approved by Covemor July f:r, L!iee. Filed with 
. Secretary _of Stat111 Julf M, 1989.J · . 

Tbe people of the State of Califomia. do enact as foll;~ 

SECTION l. Section 5651 of the Busfness and PrOr~sriozu C~e 
is amended to read: . , .. · 

. 15651. (a) The board shall by melln!l of examination, ascerwn the 
professional qualifications of all applicant! £or licemes to. practice. 
lmdscape architecture in this state and 1hall Issue a liceiise to every · 
person whom it finch to be qualified on paymeat of the initial license 
fee prescribed by this chapter. ·. · .. . . . . · . · . . · ..•. 

(b) The examination shall co:ii!ist of a written e~arriina.tiori.. The ·. 
written eiamination may be waived.by the board lf the applicant ( 1) 
is licensed in a state and demonstrates to the board that be or she has 
pilssed the Uniform National Examination for Landscapl'i.~hitects 

. or is i;ertified. by the Cotmcil of Landscape Arohiteots Registration · · 
. Boards and has submitted proCifof job experience equivalent to that 
w hioh is required of Califomfa'eandidates slid. (2) .has taken a wril:ten 
examination equivalent in scci~ ancfsub.lcct matter to "the" Written. 
examination last given in Califorriia as deternuned by the board. and 
has achieved a seore on the out-of-state examination at leaiit equal to 
the score required to pass the California wi:itten exaJninii.tio17 The 
written examination shall . include testing . of ·the· applicants 
knowledge of California plants and environmental conditions. 
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CHAPtER 324 
A.B. No. lBBl 

CRIMINAL PROCEDURE--OlJTPATIENT CONFINli:MENT~-MENTrwLY _DISORDERBD OFFENDERS 

Ch. 324 

.l\.N 1>.CT to amend Sectione 1&00.5, 1607, ancl. 2'972 of; and to add section 2972.1 
i:o, the· -Penal Code; relating. to menta.ily disordere;ci 
offenders. 

. . 
[Filed. with Secretary of. State ·september 7, :ioob.J 

LEGISI.ATIVE COONSEL'S .DIGEST 

AB lBB 1, Gallegos. Mentally disordered.. ·offenders. 

(1) Exieting law authorizes the placement on out~atient status of persons 
convicted of a crime :and committed to a etate hospital 
or other treatment facility Ullder ·specified ·provisions of la_w_. . Time spent on 
outpat:i·ent' statue· pursuant to these provisions is not -.· · 
counted all actual custody and. ie not credited- cow.ard the pereon' s maximum term -
of imprieonment. · 

(2) Existing 111.w also require& the coniim.inity program director of the 
treatment facility.where a person ie committed for 
treatment, to eu.Dmit to the medical director of a state _hospital and to the 
court, when appropriate, the opinion of the outpatient 
supervisor that. a committ:ed. peraoll hall! regained competence as specified. 

Thia bill would include persona committed to a treatment facility aB a 
mentally disordered prisoner ae speci!ied -in the above 2 

'provisions. · 

(3) Existing law·authorizee aa a condition of parole, the treatment of a 
prieone~ wh9 has a severe mental disorder, as defined, 
that is not in remission, as defined, or can.oot be kept in remieeion without 
treatme~t. Treatment includeo inpatient and 
outpatient status. 

This bill would provide that outpatient status be for a period not to exceed 
one year and would establish a procedure,· after 
notice and a hearing, to either disc:hars-e the person, order ·the person -confined 
to a trea.tment facility, or continue the per11on on 

221 
£)'.f/;,8// /.)-/:z_ 

.J 



SEP-22-2000 15:24 R-C ACCTG DIU 0. P.07rl5. 

(~· ·. 

.. 
. .. 

outpat:ien.t status. The community program ·director or de11ignee would be reqliired 
to furnish a report and· recommencl.a.t~on to the 
c:ourt and the parties. ·Upon receipt by the court of a related specified report 
that recommendo. confinement or continued outpatient; 
treatment, the court shall direct that person's prior defense coun,el to meet 
and confer with that person to explain the 
recommendation contained therein. The bill would also. direct the court to 
appoint.new counsel for·this purpose, if necessary. The 
bill would provide that after this meeting, both defense counsel and the person 
on out.patient st"atus shall sign a specitied form 
concerning the person's decision whether to challenge the recommendation and 
proceed to a jury trial,. which shall ·be returned co · 
the court at least lO days prior to. ch~ described hearing. The bill would also 
provide for the ·person•e counsel to eign the form 
on hiP or her Dehalf if he or· she refuses or is unable to do so, as specified. 

·The bill would require that a jury trial.be set for 
hearing with.in 6'Q. days of the. initial. hearing if the person either reci:uests a 
jury trial or fails to waive his or"her right eo a· . 
jury trial. This bill would also provide that its prov1aiono not be construed 
to extend the· maXimum period of parole of a mentally 
dieordered offender . . By expanding t:he grounds for release from conimitment to a 
treatment facility, this bill° would increase the 
dut:ies of local. official·s a.nd would impose a ·stat~-niandated local program. 

(4) The California constitution requires the state to reimburse local 
agencies and school districts for certain coet:s mandated 
by the state. Statutory provisions establish procedures for making that 
reimbursement,· including the c:reat:ion ·of a State Mand.;i.tes. " 
Claims· Fund. to pay the coats of mandates that do not exceed $1,000,000 statewide 
and.other procedures. for claims whose statewide 
costs exceed $i,ooo,ooo. 

This bill would provide· that, if ·the. Commis·eion on State Manda.tee determinea 
that the bill containl!I cost11 mandated by the state, 
reimbursement for thoae coats shall :tie made pursuant to these statutory 
provisions. · 

The peopl~ of the State of California do enact as follows: 
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Ch. 3:Z4, s .l .. 
· SECTION~. Section 1600.5 cf the Penal Code is amended to read: 

C< CA PENJU. 8 1600 .. s » 

1600. s. For a person· committed as a. mentally disorder.ed ·sex offender unde:i: 
former Section 6316 or 631·6.2 of ·the .Welfare .and 
Institut:ions Code, or coinm.it:ted pursuant to.Section 10:Z6 or 1026.Scc:+, or 
committed pursuant to section 29.72:+»,. who .ie placed. on .. . .. 
outpatient status under the provisions ·of thh. title, t1~ ~pent oi:J. outpatie~t 
status, except when placed in a locked ·facility .at . · · 
the ·direction of the outpatil!lnt supervisor, .shall not courit as accu·al cust.ody 
and shall not :be credited toward the person•ei·mroc;imum .. · 
tern\ of comm! tment or toward the person' a .. term ,of ·ext.ended comm! tment. Nothing 
in this section shall :be construed to extend the · 
maximum period of parole of a me.nta.:py disordered offender. 
Ch. 3:z4, e .2 

SEC. 2. Section 1607.of the Penal Code is amended.to read: 

· « CA PENAL s 1607: ,.,.· .. 
. . 

1607, · If the outpatient supervisor. is of'· the.'opinion that the person has 
regained competence to stand trial, or ie no longer. 
insane, is no longer. a. mentally disordered offender, or is no. ·~onger a mentdly · 
diso:i:-dered 111!X offender, the community program . . , .. . 
director shall aul:lmit <<-* • +->> <<+his or her+>> opinion to the medica~ 
director of:the state hospital, ·wh~re appropriate,.and. to . 
the court .. which shall calendar the case for furtll.er proceedings under the 
prc:Visions of section 1372, «-• ·~ •-::.::> 1026.2<<+, or .... 
2972+>> of this code or section 6325 of the Welfare· and.Institutions Code. 

·Ch.· 324, B 3: . . . . . 

. SEC. 3. Section 2972 cf the Penal Code ia amended to read' 

<<·CA PENAL B 2972 >> 

2972. (11.) The court shall conduct a bearing .on ·the petitj,on under. section 2970 
for continued treatme:tl.t. Thl!!I court shall advise . 
thl!!I person of his or her right to be repri!Bl!nted by. an ·att~rriey and· cf i:.!ie· right: 
to a jury trial. "Tbe attorney for the person ·. . . ... ·· · ·"' · 
shall be giv~n a copy of the petition, and any supporting doc:umente: The 
hearing shall be a c:ivil "hearing, however, .in .ord~r to·.· . ' . ·· : 
reduce cost:.s the rule11 of criminal discovery, as well ae civil discovery, shall 
be 11.pplicabll!!I. · · · ·· · 

The standard o.f proof under this ·section &hall. be proof beyond a reasonabll!!I 
doubt, and if thl!!I trial is by jucy, t:he jury shall l:lei ·· . . · . ·: : .. 
unanimous in its verdic::t, The i:ria.l ehal.l be by jury \i.nieea waived.by.both the 
person and the district attornay. . The trial sha.ll " · 
commence no later than 30 calendar days prior to the time the person would 
othervi11e have been released, unless the time is waived 
by thl!l perso:i. or unless. good. cause ilil shown. · 

(b) The people shall be repreeented.:by the district attornl!!ly. If the person ie 
indigent, the county pul:ilic defender sha.ll be · 
appointed. 
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Ch. 324., s l 
SECTION l. Section. ll!iOO. 5 of the Penal Code is amended to read: . 

<< Cl\. PENAL s 1600.S ~> 

1600. 5 • For a person committed as IL ment.ally disordered eex -offender Unde:i: 
former Section 6316 or 631·6 .. 2 of -the .Weli:are .and · · :,. 
Institueione Code, or conimit.t.ed·pursuant to .Section 1026 or 1026.5<<+, or 
committed pursuant. to s_ection 2972+», who _is placed on" 
out:patient status under the provisions of thiB tit:l.e, time spent 6ii outpatient·· 
sc.atus .- except when placed in 11. locked ·facility ac. . · . · 
the direction of the outpatient supervisor, shall not count_as actual cuseody 
and slla.ll not be credited toward the person 1 1!1 ma)\:imum · · · · · 
term of commitment or toward 'the person's term .. of extenci11d commitmient.: Nothing 
in this section.shall be construed to extend the 
maximum period of pa.role of a mentally disordered offender. 
Ch.32<11., s.2 

SEC. 2.- Section 1607 of the Penal Code is -amended to read: 

1607. If the OUt:patient supervisor.is Of'tb.e.-opinion., that: the person hae 
regained ~otnl'et.l!,nce to at and trial, or ie nc longer · · · ·· 
insane. is no longer a. ·mentally disordered offender, or is no_ -:J.onger· a :mentally 
dieo:rde:red seX- off ender, the community p'rogram . 
director shall aubm~t <<-*. *->> cc+his or her+>> opinion co.the medical' 
director of .-tbe state hospital, ·where a.ppropriat:e, and t:o · 
the court:_ which shall oaleni:l.ar the case for furtner proceedingli u.D.der the 
pro\.islona of Sect'ion 13?2, <<-* • -•·>> l.026.2<<+, or.... ' · ·· 
2972+>> of tnis code or Se6t:ion 6325 of-the Welfare and Institutions Code. 
Ch. 324., s 3· -· 

SEC. 3. Section ··2972 of the Penal CO de ia amended to read: 

c< -CA.PENAL ·s 2972 >> 

'· .. 

2972. (a) The court: shall cionduct a henring-on the petition under' section 2;10 
for continued treatme::it. ·The court shall advi11e 
the person of his or her right to '.be represented by an-attorney _and.of the.right 
to a jury trial. Tbe attorney for th~ pernon · . . . ' ·· 
shall be given_ a copy of the petition, and any supporting documents;_ ''rhe. 
hearing shall be a civil hearing;' -however, in order to . . · -
reduce c_osts the rules of criminal discovery-,- -as well ,11,11' civil diecov'e;ey,' e-ha.ll 
be 11.pPlicable. · ·' 

The standard of proof under this :aeotion shall be proof beyond a reascirtibl:"' _ 
doubt, &nd if 'th.e trial ie 'by jury, thl!I jury shall be _ _ .. . . _ . . _ 
unanimous in itB verdict, Tbe trial ella.ll. be by jury unlea11 waived. py.both the 
person and t:he district attorney. The trial ehall . _ · 
ooll\11\ence no la.ter than 3 a calendar days prior to t:he time t:he periicin would -
otherwise have been rel~aeed, Unleee t:he timl!I is waived 
by the pereon or unlese good cause is shown. · 

(b) The people shall be represented by the district attorney. If the. person is 
indigent, the county public defender shall be 
appointed. 
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<< CA PENAL e 297l.l >> 

2972.1. (a) outpatient status for peroons committed pursuant to Section 2972 
shall be for a period not to exceed one ye~r. . 
Pursuant to Seetion lbOG, at the end of a period of 6iltpa.-tient status approved 
by t.he court, the court sha~l, after actual notice . 
to the prosecutor, the defense attorney, the community pZ'ograrn director or a 
designee, the medical director of the facility that is 
treating the person, and the person on outpatient status, and after a hearing in 
court, either discharge the per&on from commitment 
under appropriate provisions of iaw, order the person confined to ·a treatmen; 
facility, or renew its approval of outpatient statue. · 

(bl Prior to th8 hearing deacribed in subdivision (a), the community program 
director or a designee shall. furriish a report and · · 
recommendai:ion to the court., the prosecution, the d,efense atto.rney, the medical 
director o~ .the facility that iB treating the 
person, and the person on outpatient stat.us.. If the· recommendation ie t:hat th~ 

·person continue on· outp_atient statue or be eontined 
to a treatment facility, .the report ehall also contain a statement that conforms 
with requirements of subdivision Cc)-. 

Col (l) Upon receipt of a report pr~pared pursuant· to Section 1606 that 
recommends confinement or continued outpatient treatment, 
the court shall direct prior defense coun.ael, ·or, if neeeeGary, appoint: new 
defense counsel, to meet: and confer with the person who 
ie on outpatient status ·and explain the reeominendation contained therein. 
Following this meeting, both defense counsel and the · 
person on outpatient statue shall eign and return to the court a form which 
shall read ~a follows: 

"Check. One: 
" I do not believe that I need further treatment and I demand a jury trial 

to decide thia question. 
· "--· i accept: the recommendation that I con'tinue treatment." 

(2) The signed form· shall be retuxned to the court at leant 10 dayo prior to 
the hearing described in eubdivi~ion (a) . If the 
person on outpatient statue refuses or ie unable to aign the form, his or her 
coum111l ehall indicate,. in WTiting, that the form ar.d 
the report prepared pu:t:"euant to section l606 were explained to tb.e person and 
the person refuaed or was unable to oign the form. 

(di !f the peroon on outpatient status either requests a jury trial or fails to 
waive hie or her right to a jury t.rial, a jury 
trial meeting all of the requirements of Section 2972 shall be set within GO 
daye of the initial hearing •. 

(el The trier of fact, or the court if trial is waived, shall dete:rmine whether 
or not the requirements of subdivisions (c) and 
(d) of Section 2972 have been met. The court shall then make an appropriate 
disposition under eubdiviaion (a) of thia section. 

(fl The court shall notify the community program director or a deeignee, the 
person on outpatient etat:.us, and the medical director 
or person in ~barge of the facility providiilg treatment of the person whether or 
not the pereon wae found suita.bl~ for release. 
Ch. 324., ·S S 

SEC. 5. Nothing in this act shall be construed to extend the milXimum period of 
parole of a mentally.disordered offender. 
Ch. 324, B 6 
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Complainant: 
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' <<+(3) The advisory shall be available in multiple languages.+>> 
(b) Every person who files a civil claim against a peac~ officer or a lien 

against his or her property, knowing the claim or lien 
t:c be ·false and with the intent to harass or dissuade the officer from carrying. 
out his or her official dutiea, is guilty cf a . 
misdemeanor. This section applies only to claims pertaining to actione that 
arise in the courae and scope ·of the peace. officer's .. 
duties. 
Ch. 289, a 2 

SEC. 2. Notwithstanding Section l76io of·the Government Code, if the 
Commies.ion on State Mandates determines that: thii;i ·.act· 
contains costs mandated by the state, reimbursement: to local agencies and school 
district's for those cosrt:s shall be made pursuant 
to Part: 7 (commenc,lng with sect:ion 17500) of Division 4·of Title 2 of. the 
Government Code·. If the et:atewide cost cf thit clai111 ·for· · 

.reimburaemene does not exceed one· million dollars ($1,ooo,ooo)', reimbursement 
shall be made from the St:aee Mandatea Claims Fund. 
CA LECJIS 2B9 (2000) 
END OF DOClJMBN'J; 
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SEP-22-2000 16:26 · A-C ACCTG DIV 

( . \ ,-, 
. •. . . ( : 

COUNTY OF LOS ANGELEs--
DEP ARTMENT OF AUDITOR-CONTROLLE;R · 

J, TYLER M<CAtJJ..EY 
A UOrTOR-CONTflOU.l!A 

KENNETH HAHN HALL OF ADMINISTRATION 
· 500 WEST TEMPLE STREET, ROOM 525 

L.OS ANGELES, CALIFORNlA 90012-2766 
PHONE: (213) 974-8301 P/V'..: (213) 626-5427 

DECLAMTION OF SERVICE 

STA TE OF CALIFORNIA, CoUilty of Los Angeles: 
. . .. 

Lomine E, Had4en states: I am and at all times here.in mentioned have been a citi:zen of the United States and a 
resident of the County of Los Angeles, over the age of eighteen yeers and not a party to nor interested ill the within 
action; that my business address is 601 Kenneth Hahn Hall of Admini!ltration, City of Los Angeles, County of Las 
Angeles, State of California; 

1\iat on the l2l12.day of Septernbct , 2000, I served th.e attached: 

Documcnlli: County of Los Angeles te9t claim amendment, induding a I page lerrer dated 9119100, 
a J page nDTTative. a J page declaration of Leanard Kaye. and a 29 page attachment, all pursuant 
1o' the test claim on "Mentally Disordered Ojfenden' Exlendtµi. Commitment Proceeding•", CSM-98-
TC-09, now pending before the Coll1Illis.sion on State Mandates.. 

upon aU Interested P.IU'tid 'listed on the attachment hereto md by 

[ ) 

. [ ) 

[XJ 

[ ) 

by trimSmin:ing via facsimile the document(s) listed above ta the fax number(s) set forth below on · · 
this date. · 

by placing [ ) true copies [ ] original tbmof enclosed in a sealed envelope ~ddrcssed as stated on the 
attached mailing lisL · 

by placing tbe document(s) listed above in a scaled envelope with postage thCicon fully prepaid, in the . 
United Sbltcs mail at Los Angeles, Cali£oni.ia, addressed WI set forth below. 

by personally delivmng the doc:umcnt(s) listed above to the person(s) as set forth below at !he indicated · ··. 
address. 

PLEASE SEE ATTACHED MAILING LIST 

That I am readily familiBr with the business practice of the Los Angeles Cowity for collection ~d prix:essing of 
correspondence for mailing with the United States Postal.Service; and.chat lhe eorrespqndcnce would be deposlted 
within the United States Postal Service that same day in the ordinacy coune of business. Said setVice was made at a 
place where there is delivery se:vicc by the United States mail and that there is a regular communication by mail . 
between the place of mailing and the place so addressed. 

I declare under penalty of perjury that the foregoing is tr11e l!Ild correct. 

Executed this .lfilh day o.f September 

99% 
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R-C F-lCCrG DIV 

':ommission on State Mar -lates 
11124/1998 Mailing IoCormatioo . · -

Mailing List 
Claim Number 98-TC-09 Claimant County of Los Angeles 

Penal Code Section 2970 

·chap. ! 418/BS,858186,657/88,658/88,228/89,435191 Subject 

Issue Mentally Disordered Offenders' Extended Committnent.Proi;eedin.gs 

Mr. Michael E. C8!1U1.IL E~ccurivc.bin:ctor 
. Callfami• Public Dc:fcndcn Association 

J273 RAmos Cin:lc. Sui!C 100 
Saaramcn•o CA 95827 

Ms. Anne rte Chinn. 
Cos1 Rccoveiy Systcnis 

1750 Cnlclalde Oab Drive; Sui.it 290 
Sacramento CA 9!833-JS<W 

Ttl: . (916) 421-8299 
FAX: (916) 362·5498 

Tel: (916) 939-7901 

FAX: (916)939-7801 

Ms. Ma:cio C, Faulbict, Monoger. R.cimbunahlo P,,,jcelll 

County or San Bemudino 
Office or lhc Audlllli/Conll'Dllor 
l22 w, Hosphnlliy Lane, 4th Floor 
Son Bema:d!no CA 9241S-OOIB 

Mr. Dean Ooiz:. Din:CIOr -
Yavrinck Trine Day & Co., LLP 

12150 TribulAl)I Point Drive, Suillr ISO 

Gold R..ivcr CA. 95670 _ 

Mr. Michul P. Juda•. 
Califcmio Public Defenders AJaoelllloit 

2l0 Wm Tempi-. S.,,,.c • 19th Aoor · 
Los Angeles CA 90012 -

1;-r11t;317' /) -1 'l 
SEP~22-2000 15:37 

Tel: (909) 386-RBSO _ 
FAX: (909)3 86-8830 -

Tel: (916) 944-7394 
FA}(: (916)~657 

Tel: · (213) 974-2101 · 
FAX: (213) 62S-S031 · 
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SEP-22-2000· 
Claim lllumbtr 

15:27 A-C ACCTu DIV 
98-TC·r-~ . Claimant 

Penal Code Section·297() 

County of Los. -'!ngeles 
I 

-bjact· .UB Chap. 141 B/8S,858/86,657/&8,658/88,228/S9,435/9 l 

Mentally Disordered Offenders' Extended CommiDnent Proceedings 

Ms. Paula Higashi 
Executive Dirccto.c 
Commission on Sllltc Mandate! 
980 Ninth Street, Suite 300 · 
Sacramento, California 95814 

Tel: (916) 323 ·3562. 
Fax: (916) 445-0278 

Mr. Jomes Lombard 
Dcpenmcni of fin1111cc 

(A-15). Principal /\no.Jyst 

915 L Street T•I: (916) 445-8913 
SucromcnlO CA 95814 FAX: (916)327-0225 

Mr. Rick MMdclla. E~ocutivc Office '(Eel!) 
Boord or Prison Tcnns 

428 J Stn:ct 6th Floor 
Sacruncnui CA 95814 

~s. Lauric McVuy, 

.JMG-MA.XJMUS 

4320 A.ubum Blvd. Suiie 2000 
Sacrumcnto CA 9584 l 

Mr. Andy Nichols, 
Vavrinck Trine Doy II:. Co., LLP 

121 SO Tributary Point Drive, Suite 15.0 
Gold River CA 95670 

Ms. Linda Powell (A-31), Pepwy Dlrccror 

O.p~ ofM•nllll Health 

1600 9th Stn:ct Room lSO 
Sncmmcnto CA 95114 

•• 

Tel: (916) 445-4072 
FAX: (916) 445-5242 

Tel: (916)485·8102 
FAX: (9i6)48S..Olll 

Td/: (916),351-mO 

FAX: (916) 35!·1020 

Tt/1 (916j 6~4-2378 
FAX: (916) 65"-2440 
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:leim Number 

15:27 · A-c ACCTG D!U 
98-TC-OI"· Claimant 

( 

Penal Code Section 2970 

County of Los >·~geles 

Suhjut 

lssilil · 

_ Chap. I 418/85,858/86,657/88.658/88,228/89,43 51? I · 

Mentally Disordered Offendet'S' Extended· Commitmect PrC>Oeedings 

Jim Span·o, 

SU11c Controller's Office 
Division or Audir.s {B·Sl 
JOO C~pitcl Moll, Suire SIB P.O. Sox 942150 

Sacrnmcnic CA 9SSl4 

Mr. l':ilgc Varhic:; (8-S), SW'Cl.U Chief 

Smc Controller'' Office 
Division of Accoun1in& &. Reporting 
3301 CStrect Suite 500 
Sacnmcnlo CA 95816 

T:•I: (916) J2J-SB49 
FAX: (9 I 6)J24· 722.3 

. Te/: (916)445·8756 
F,U:: (916) 323-4807 . 
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September 6, 2000 

Mr. Leonard Kaye 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

AndA.ffected State Agencies and Interested Parties (See Enclosed Mailing List) 

RE: Mentally Disordered Offenders' Extended Commitment Proceedings 
CSM 98-TC-09 
Penal Code Section 2970 
Added and A.mended by Statutes of I 985, Chapter 1418; Statutes of 1986, Chapter 858; 
Statutes of 1988, Chapters 657 and 658; Statutes of 1989, Chapter 228; Statutes of 1991, 
Chapter 435. 
·County of Los Angeles, Claimant' 

Dear Mr. Kaye: 

Commission staff has started to analyze the above test claim, which alleges that Penal Code 
section 2970 constitutes a reimbursable state mandated program. Penal Code section 2970 
provides that the district attorney may file a petition with the superior court for the continued 
involuntary treatment of mentally disordered offenders for one year. That section states in 
relevant part the following: 

"The district attorney may then file a petition with the superior court for 
continued involuntary treatment for one year. The petition shall be accompanied 
by affidavits specifying that treatment, while the prisoner was released from 
prison on parole, has been continuously provided by the State Department of 
Mental Health either in a state hospital or in an outpatient program. The petition 
shall also specify that the prisoner has a severe mental disorder, that the severe 
mental disorder is not in remission or cannot be kept in remission if the person's 
treatment is not continued, and that, by reason of his or her severe mental 
disorder, the prisoner represents a substantial danger of physical harm to others." 

In its test claim, the claimant requests reimbursement for activities performed by the district 
attorney, indigent defense counsel, sheriff's department, witnesses, investigators, and support 
staff regarding the hearing on the petition. Staff notes that most of these activities are not 
addressed in Penal Code section 2970. · 

' \ 

However, Penal Code section 2972 (as added and amended by Statutes ofl986, Chapter 858, 
Statutes of 1987, Chapter 687, and Statutes ofl989, Chapter 228), which was not included in the 
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Mr. Leonard Kaye 
September 6, 2000 
Page 2 

test claim, does address the procedures for the court hearing on the petition, the rights of the 
offender, including the right to a trial by jury and the appointment of a public defender if 
indigent, and the filing of petitions for recommitment. 

Please be advised that GOvernment Code section 17557, subdivision (c), allows the claimant to 
amend the test claim any time prior to the Commission hearing without affecting the original 
filing date as long as the amendment substantially relates to the original test claim. 

This test claim is scheduled to be heard at the Commission's November 30/December 1, 2000 
hearing. The draft stiiff analysis will be released on or about October 5, 2000. 

Please contact Camille Shelton, Staff Counsel, with questions regarding the above. 

Sincerely, 

Paula Higashi 
Executive Director 

233 



234 



Regulations 

G:allfornia Home 

CSM Home Page 

AboutCSM 
CSM History 

CSM Members 

Contact Us 

Mandates Brochure · 

Guidebook 

Hearing Agendas 

2006 Hearing Dates 

New Filings 

For Public Comment 

Pre-Hearings 

Rulemaklng 

Special Notices 

Reconsiderations 

rnla Law 

ornla Constitution 

Government Code 

Regulations 

Legislatlon 

Clalms Bill 

Other Bills 

Reports to Legislature 
Approved Mandates 

Denied Mandates 

Related Links 

Pagel of 1 

Commission on State Mandates · 
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CSM Regulations 

To access CSM Regulations, follow these steps: 

1. Open the California Code of Regulations by clicking here.~ htff' "//cc. r. 0 '1 /. C "I. j o V 

2. Expand "Title 2. Administration" by clicking on the grey plus sign. 

3. Expand "Division 2. Financial Operations" by clicking on the grey plus sign. 

4. Expand "Chapter 2.5 Commission on State Mandates" by clicking on the grey plus sign. 

See below for a screens hot of the correct location. 

ilP TITLE 1. General Provisions 
""" TITLE 2 Administration 

ilP Division 1. Administrative Personnel 
ca Division 2 Financial Operations 

ifP Chapter 1. State Board of Control 
~ Chapter 2. State Controller •••I•.._ li:l Chapter 2.5. Commission on State Mandates 

iGi Article 1. General 
~ Article 2. Commission Meetings 
if? Article 3. Test Claims 
~Article 4. Mandates Recognized by the Legislature 
~ Article 4.5. Stats Mandates Agport.ionment System 
ilP Article 5. Incorrect Reduction Claims 
i:::li Article 6 Review of Office of State Controller's Claiming Instructions 
iGi Article s:s. Applications for a Finding of Significant Financial Distress 
<Go Article 7. Hearings and Pecisions 
~Article 8. Rulemaking and Informational Hearings 
~Article B 5. Forms 
iGi Article 9. Confiict of Interest Code 

Back to Top of Page 
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California Code of Regulations Page 1 of 4 

1: 

California Office of 
Administrative Law 

Home Most Recent Updates Search Help · © · 

2 CCR s.1183.01 

Welcome to the online source for 
California Code of Regulations 

2 CA ADC § 1183.01 

Cal. Adm in. Code tit. 2, s 1183.01 

s 1183.01. Time/Ines. 

BARCLAYS OFFICIAL CALIFORNIA CODE OF REGULATIONS 
TITLE 2. ADMINISTRATION 

DIVISION 2. FINANCIAL OPERATIONS 
CHAPTER 2.5. COMMISSION ON STATE MANDATES 

ARTICLE 3. TEST C IMS 
This database Is current throug Register 2006, No. 2. 

(a) In computing any period of time prescribed by these regulations and applicable statutes, the following rules shall apply: 

( 1) The day of the act, event, or default from which the designated period of time begins to run shall not be included. The last 
,day of the period sci computed shall be included, unless It is a Saturday, Sunday, or state holiday. 

(2) Days representing extensions of time and postponements of hearings granted to the parties shall be tolled and may not be 
co- toward the date on which a statewide cost estimate must be adopted by the commission. 

(3).s following a test claimant's submission of incomplete information to the commission, from the date on which 
commission staff returns the incomplete Information to the claimant up i:o the date on which the commission receives complete 
information from the test claimant, shall be tolled and may not be counted toward the date on which a statewide cost estimate 
must be adopted by the commission. 

(4) If a party or interested party to a test claim notifies commission staff that a reasonable reimbursement methodology may be 
developed for Inclusion In pending parameters and guidelines, the days following the date of the notification up to the date on 
which a reasonable reimbursement methodology is developed, shall be tolled and may not be counted toward the date on which 
a statewide cost estimate must be adopted by the commission. The days tolled shall not exceed sixty (60) days from the date of 
the notification. 

(5) Three (3) days shall be added to any prescribed period in which a party or interested party Is required or permitted to do an 
act after service of a document upon that party or Interested party by mail. For purposes of this Section, "mall" includes 
interdepartmental mall between state agendes. The three (3) days added for mail service shall be tolled and may not be 
counted toward the date on which a statewide cost estimate must be adopted. 

(6) Solely for the purpose of determining when a statewide cost e.stlmate shall be adopted, test claims that are amended, 
severed, or consolidated shall be deemed received on the effective date of the last amendment, severance, or consolidation, 
unless otherwise stipulated by the parties and approved by the executive director. 

(7) Days between the effective date of the parameters and guidelines and the date the initial reimbursement claims are due to 
the Office ofthe State Controller shall be tolled and may not be counted toward the date on which a statewide cost estimate 
must be adopted by the commission. 

(b) The following tlmelines shall be used by commission staff as a reference for the timely processing of test claims and 
adoption of a statewide cost estimate: 

(1-llne for a Test Claim (12 Months) 

PARTY/ACTIVITIES DAY NUMBER 

237 t}!IN3!1' /--/ 
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California Code of Regulations 

CLA.IMANT files test claim with the commission. 
c.SION staff begins counting days on the 

day after receipt. 
co SSION staff reviews test claim to determine if 

complete 
COMMISSION staff sends test claim to state agencies for review. 
COMMISSION staff convenes informal conference with parties, 
if necessary. 

STATE AGENCIES file comments on test claim. 
CLAIMANT submits rebuttal. 
COMMISSION staff completes draft analysis of test claim and 
serves on parties. 

PARTIES submit comments on staff's draft analysis of test claim. 
COMMISSION.staff completes analysis and issues Proposed 

Statement of Decision. 
COMMISSION hears test claim and adopts Proposed Statement 
of Decision. 

COMMISSION staff issues Statement of Decision and serves 
on parties. 

PARAMETERS AND GUIDELINES 
CLAIMANT submits proposed Parameters and Guidelines. 
STATE AGENCIES AND PARTIES may file comments. 
CLAIMANT rebuts comments. 
COMMISSION staff completes draft Parameters and Guidelines 

and serves on parties. 
PARTIES submit comments on staff's draft Parameters and 
Guidelines. 

COMMISSION staff completes Parameters and Guidelines 
~erves on parties. 
c~SION conducts hearing and adopts Parameters and 
Guidelines · 

COMMISSION staff issues adopted Parameters and Guidelines. 
STATEWIDE COST ESTIMATE 
COMMISSION staff develops Statewide Cos.t Estimate. 
ALL PARTIES comment on Statewide Cost Estimate. 
COMMISSION staff revises Statewide Cost Estimate. 
COMMISSION conducts hearing and adopts Statewide 

Cost Estimate. 

(c) Extensions of Time and Postponements of Hearings 

Page 2 of4 

0 

1 

by 10 
by 10 

by 30 
by 40 
by 70 

by 100 
by 130 

by 160 

. by 180 

by 190 

by 220 
by 235 
by 250 

by 265 

by 275 

by 279 

by 293 
by 303 

by 335 
by 345 
by 350 

by 365 

(1) Any party or interested party may request an extension of time by filing a request with the executive director 
before the date set for filing of responses, opposition, recommendat'1ons, rebuttals, or comments with commission· 
staff. Such request shall fully explain the reason(s) for the extension, propose a new date for filing, and be 
simultaneously served on all parties and interested parties who are on the mailing list pursuant to Section 1181.2 
of these regulations. Any request for extension of time to file comments that would necessitate rescheduling a 
hearing shall also include a request for postponement of the hearing, pursuant to Section 1183.01(c)(2). Within 
forty-eight ( 48) hours of receipt of the request, the executive director shall make a determination and shall notify 
all parties and interested parties who are on the mailing list of the determination. 

(A) A request filed by stipulation of the parties, including the claimant, shall be approved by the executive director 
for good cause. 

(.equest filed by the claimant, a state agency or interested party may be approved by the executive director 
fo d cause. 

(2) Any party may request the postponement of a hearing on a test claim, parameters and guidelines, or statewide 
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:::alifornia Code of Regulations Page 3 of 4 

cost estimate, until the next regularly scheduled hearing, or other date if specified. Such request shall fully explain 
th.son(s) for the postponement, and be simultaneously served on all parties and Interested parties who are on 
th iling list pursuant to Section 1181.2 of these regulations. Within forty-eight ( 48) hours of receipt of such a 
req est, the executive director shall make a determination and shall notify all parties and Interested parties who 
are on the mailing list of the determination. 

(A) A request filed by the claimant at least fifteen ( 15) days before the hearing shall be approved by the executive 
director for good cause. 

(B) A request filed by stipulation of the parties, including the claimant, shall be approved by the executive director 
for good cause. 

(C) A request filed by the claimant less than fifteen (15) days before the hearing may be approved by the 
executive director for good cause. 

(D) A request filed by a state agency may be approved by the executive director for good cause. If a state agency 
makes such a request before filing a response, opposition, or recommendation on the test claim, such request shall 
be accompanied by a notice of intent to oppose the test claim in whole or _in part. 

(3) The executive director may postpone a hearing on a test claim, parameters and guidelines, and a statewide 
cost estimate for good cause and shall notify all parties and interested parties who are on the malling list. 

<General Materials (GM) - References, Annotations, or Tables> 

Note: Authority cited: Sections 17527(g) and 17553, Government Code. Reference: Sections 17530, 17553 and 
17. Government Code. 

HISTORY 

1. New section filed 7-23-96; operative 7-23-96. Submitted to OAL for printing 
~nly (Register 96, No. 30). 

2. Amen·dment filed 9-13-99; operative 9-13-99. Submitted to OAL for printing 
~nly pursuant to Government Code section 17527 (Register 99, No. 38). 

3. Amendment of section andNotefiled 4-21-2003; operative 4-21-2003. Submitted 
to OAL for printing only pursuant to 
3overnment" Code sectionl7527 (g) (Register 2003, No. 17). 

4. Amendment of subsection (a) (2) and new subsections (a) (6) - (7) filed 2-23-
2004; operative 2-23-2004. Submitted to OAL for printing only (Register 2004, 
:>lo. 9). 

5. Amendment of subsections (a) (1), (a) (4) - (7), (c) (1), (c) (2), (c) (2) (A) and 
(c) (2) (C) and amendment ofNote filed 9-6-2005; operative 9-6-2005. Exempt from 
JAL review and submitted to OAL for printing only ·pursuant to 
3overnmentCode section 17527 (g) (Register 2005, No. 36). 
2 CA ADC s 1183.01 

::ND OF DOCUMENT 

(C) 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works . 
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STATl~•i:iF CAl!IFORNIA ARNOLD SCHWARZENEGGER, Governor 

COMMISSION. ON STATE MANDATES 

•

NINTH STREET, SUITE 300 
RAMENTO, CA 86814 
NE: (916) 323-3662 

FAX: (81 B) 445·0276 
E-mail: csmlnfo@csm.ca.gov 

January 12, 2006 

Mr. John Logger 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 W. Hospitality Lane 
San Bernardino, CA 92415-0018 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis 'and Hearing Date 
Mentally Disordered Offenders: Treatment as a Condition of Parole (00" TC-28) 
County of San Bernardino, Claimant 
Statutes 1986, chapter 858, Statutes 1987, chapter 687; Statutes 1988, chapter 658; 
Statutes 1989, chapter 228; Statutes 1994, chapter 706 
Penal Code section 2966 

Dear Mr. Logger: 

The draft staff analysis of this test claim is enclosed for your review and comment. 

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Friday, 
February 3, 2006 .. You are advised that comments filed with the Commission are required to b.e 
simultaneousiy served on the other interested p·arties on the mailing list, and to be accompanied 
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an 
extelil;>iori oftime to file comments, please refer to section 1183.01, subdivision (c)(I ), of the 
Commission's regulations. 

Hearing 
This test claim is set for hearing on Thursday, March 30, 2006 at 9:30 a.m. in Room 126 of the 
State Capitol, Sacramento, California. The final staff analysis will be issued on or.about March 
16, 2006. Please let us know in advance if you or a representative of your agency will testify at 
the hearing, and if other witnesses will appear. If you would like to request postponement of the 
hearing, please refer to section 1183.01, subdivision (c)(2), of the Commission's regulations. · 

Please contact Deborah Borzelleri at (916) 322-2430 With any questions regarding the.above. 

Executive Directo 

e Enc. Draft Staff Analysis 
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• Hearing Date: March 30, 2006 
J:IMANDA TES\2000\0G-TC-28\Tq\DSA.doc 

ITEM 

.TEST CLAIM 
DRAFT STAFF ANALYSIS 

Penal Code Section 2966 
'Statutes 1986, Chapter.858 
Statutes 1987, Chapter 687 
Statutes 1988, Chapter 658 
Statutes 1989, Chapter 228 
Statutes 1994, Chapter 706 · 

Mentally Disordered Offenders: 

Treatment as a Condition of Parole (OO-TC-28) 

County of San Bernardino, Claimant 

EXECUTIVE SUMMARY 

STAFF WILL lliSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS. 

OO-TC-28 Mentally Disordered Offenders: Treatment as a Condition of Parole 
245 I Draft Staff Analysis 



STAFF ANALYSIS 
Claimant 

County of Sari Bernardino 

Chronology 

07/05/01 

08/03/01 

08/09/01 

09/05/01 

09107101 

11/08/01 

11/09/01 

02/05/02 

02/06/02 

02/27/02 

01/19/06 

Background 

County of San Bernardino filed test claim with Commission (OO-TC-28) 

The Department of Corrections submitted comments 

The Department of Finance submitted comments 

County of San Bernardino requested an extension oftime tlu·ough 
October 25, 2001 to respond to comments 

. . 
Request for extension to respond to comments on or before 
October 25, 2001 was granted 

County of San Bernardino requested an extension of time until 
Dec~mber 3, 2001 to respond to comments 

Request for extension to respond to comments on or before 
December 3, 2001 was granted 

County of San Bernardino requested an extension of tin1e until 
February 22, 2002 to respond to comments 

Request for extension to respond to comments is granted; comments are 
due on .or before March 8, 2002 

County of San Bernardino files reply to Department of Finance comments 

Commission staff issues draft staff analysis 

This test claim addresses amendments to Mentally Disordered Offender legislation, 
codified in Penal Code sections 2960 et seq., which establishes continued mental health · 
treatment and civil commitment p~ocedures for persons with severe mental disorders, 
following termination of their sentence or parole. 

Overview o(Mentallv Disordered Offender Program 

Since 1969, the Mentally Disordered Offender legislation has required certain offenders 
who have been convicted of specified violent crimes to receive treatment by the 
Department of Mental Health as a condition of parole. 1 Penal Code section 2960 
establishes the Legislature's intent to protect the public by requiring those prisoners who 
received a determinate sentence and who have a treatable, severe mental disorder at the 
time of their parole, or upo11termination of parole, to receive mental health treatment 
until the disorder is in remission and can be kept in remission. Section 2960 further 
states that "the Department of Corrections should evaluate each prisoner for severe 
mental disorders during the first year of the prisoner's sentence, and that severely 

1 Penal Code section 2962, subdivisions (a) through (f). · 
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mentally disordered prisoners should be provided with an appropriate level of mental 
health treatment while in prison ·and when returned. to the community." 

To i!npose mental health treatment as a_ condition of parole, the prospective parolee must 
have: 1) a severe mental disorder that is not in remission or cannot be kept in remission 

· without treatment, and the disorder was one of the causes of or was an aggravating factor 
in the commission of the crime for which the prisoner was sentenced to prison; 2) been in 
treatinent for 90 days or more within the year prior to his or her parole or release; and 
3) been certified by designated mental health professionals as meeting conditions 1 and 2 · 
above, in addition to representing a substantial danger of physical harm to others by 
reason of the severe mental disorder.2 

. . · 

Procedurally, prior to release on parole or prior to termination of parole, such a prisoner 
must be evaluated and certified by mental health professionals as to whether he or she 
meets the conditions set forth in Penal Code section 2962.3 A prisoner has the right to a· 
hearing before the Board of Prison Terms to contest such a finding that he or she has a 
severe mental disorder.4 If the prisoner is dissatisfied with the results of the Board of 
Prison Terms hearing, he or she may petition the superior court for a civil hearing to 
determine if he or she meets the criteria of a mentally disordered offender. 5 

The evaluation must also be submitted to the district attorney of the county in which the 
person is being treated, incarcerated or committed not later than· 180 days prior to 
termination of parole or release from parole. 6 The district attorney may then file a 
petition in superior court for continued involuntary treatment for one year and the court 
shall conduct a civil hearing on the matter7 

If the prisoner's severe mental disorder is put into remission during the parole period, and 
can be kept in remission during the parole period, the Department of Mental Health must 
discontinue treatment. 8 . · · 

Major legislation affecting the mentally disordered offender program came forward in 
1985. That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill No. 
(SB) 1054) and Statutes 1985, chapter 1419 (SJ:! 1296), which were double-joined; 
Chapter 1418 added-Penal Code section 2970, to set forth procedures -for the local district 
attorney to petition the court for a hearing when a mentally disordered offender is · 
scheduled to be released from prison or parole. Penal Code section 2970 hearings were 
addressed in a prior test claim (98-TC-09). 

2 Penal Code section 2962, subdivisions (a)through (d) . 

. 
3 Penal Code section 2962, subdivi.sion (d). 
4 

Penal Code section 2966, subdivision (a). 
5 Penal Code secti~n 2966, subdivision (b ). 
6 Penal Code section 2970. 
7 Penal Code sections 2970 and 2972, subdivision (a) .. 
8 Penal Code section 2968. 
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Chapter 1419 amended Penal Code section 2960, adding text in subdivision (d) to set 
forth procedures for allowing a prisoner or parolee to petition the court for a hearing to 
contest a Board of Prison Terms determination that he or she meets the mentally 
disordered offender criteria. The current test claim did not plead chapter 1419, but does 
address subsequent amendments to the procedures for prisoner- or parolee-initiated court 
hearings under the mentally disordered offender program. . 

Prior Test Claim Regarding District Attornev-Initiated Court Hearings (Pen. Code. 
§£2970. 2972and2972.J) · 

Chapter 1418 was the subject of a prior test claim (98-TC-09) in which the Commission 
on State Mandates found a reimbursable state-mandated program was imposed on local 
agencies. That prior test claim '!lddressed Penal Code sections 2970, 2972 aiJ.d 2972.1, 
which established court procedures initiated by the local district attorney to extend the 
involuntary treatment of a mentally disordered offender for one year beyond the 
offender's parole termination date - or release from prison if the prisoner refused 
treatment as a condition of parole - if the offender's severe mental disorder is not in 
remission at the end of the parole period or cannot be kept in remission without 
treatment. 

Not later than 180 days prior to the termination of parole, the professionals treating the 
prisoner or parolee are required to submit a written evaluation to the district attorney in 
the county of treatment or commitment. The district attorney reviews the evaluation and 

. files a Penal Code section 2970 petition in the superior court· for continued invol\.tntary . 
treatment for one year and the court conducts a civil hearing on the matter. 

For that test claim, the following activities were determined to be reimbursable: 

1. review the state's written evaluation and supporting affidavits indicating 
that the offender's severe mental disorder is not in remis.sion or cannot be 
kept in remission without continued treatment (Pen. Code, .§ 2970); 

2. prepare and file petitions with the superior court for the continued 
involuntary treatment of the offender (Pen. Code, § 2970); 

3. represent the state and the indigent offender in civil hearings on the 
petition and any subsequent petitions or hearings regarding recominitrnent 
(Pen. Code,§§ 2972, 2972.1); 

4. retain necessary experts, investigators, and professionals to prepare for 
the civil trial and any subsequent petitions for recommitment; 

5. travel to and from state hospitals where detailed medical records and case 
. files are maintained; and 

6. provide transportation and custody of each potential mentally disordered 
offender before, during, and after the civil proceedings by the County 
Sheriffs Department. 
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Prior Law Regarding Prisoner- or Parolee-}nitiated Court Hearings [Pen. Code. § 2960, 
subdivision (d)l · ·· · 

Chapter 1419 established the appeal process for a prisoner or parolee, which was enacted 
into Penal Code section 2960, subdivision (d). 

Subdivision ( d) as it was originally enacted in the 1985 legiSlation stated: . 

(I) A prisoner may request a hearing before the Board of Prison Terms, 
and the board shall conduct a hearing if so requested, for the purpose of proving 
that the prisoner does not meet the criteria in subdivision (b). At the hearing the 
burden of proof shall be on the person 01' agency who cert_ified the prisoner under 
paragraph (4) of subdivision (b). If the prisoner or any person appearing on his or 
her behalf at the hearing requests it, the board shall appoint two independent 
professiona!S as provided for in paragraph ( 4) of subdivision (b ). The prisoner . 
shall be informed at the hearing of his or her right to request a trial pursu~1.t to 
paragraph (2) of this subdivision. The Board of Prison Terms shall provide a 
prisoner who requests a trial a petition form and instructions for filing the petition. 

(2) A prisoner who disagrees with the determination of the Board of 
Prison Terms that he or she meets the criteria of subdivision (b) may tile in the 
superior cciurt of the county in which he or she is incarcerated or is being treated a 
petition for a hearing on whether he or she meets the criteria of subdivision (b ). . 
The court shall conduct a hearing on the petition within sixty calendar days after 
the petition is filed, unless either. time is waived by the petitioner or his counsel, 
or good cause is shown; The order of the Board of Prison Terms shall be in effect 
until the completion of the court proceedings. The court shall advise the 
petitioner of his or her right to be represented by an attorney and of the right to a 
jury trial. The attorney for the petitioner shall be given a copy of the petition, and 
any supporting documents.· The hearing shall be a civil hearing; however; in 
order to reduce costs, the rules of criminal discovery, as well as civil discovery, 
shall be applicable. The standard of proof shall be beyond a reasonable doubt, 
and ifthe trial is by jury, the jury shall be unanimous in its verdict. The trial shall 
be by jury unless waived by both the person and the district attorney. 

(3) The provisions of this subdivision shall be applicable to a continuation . 
of a parole pursuant to Section 3001. 

Test Claim Legislation Regarding Prisoner- or Parolee-Initiated Court Hearings (Pen. 
Code. § 2966) ' 

As noted above, chapter 1419. was the first legislation to establish the appeal process for a 
prisoner or parolee under the mentally disordered offender provisions; the process was 
enacted into Penal Code section 2960, subdivision (d). How~ver, chapter 1419 was not 
pled in this curren:f test claim and'has never been pied in a test claim. 

The test clain1 legislation that was pied addresses minor, changes to the prisoner or 
parolee appeal procedures, which now exist under Penal Code section 2966. The test· 
claim legislation involves five statutes, one that added and four that amended Penal Code 
section 2966. Each of the five test claim statutes is listed below with a summary of the 

· relevant provisions. · 
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I. Statutes 1986, Chapter 858, Section 4 (SB .J 845) - This legislation did not make 
substantive changes to the original Penal Code section 2960, subdivision (d) provisions. 
Instead, it renumbered the existjng provisions of2960, and in so doing created section 
2966. 

2. Statutes 1987, Chapter 687, Section 8 (SB 425) - This legislation modified.the first 
sentence of section 2966, subdivision (b), replacing the text that originally read: "A 
prisoner ... may file ... a petition for a hearing on whether he or she meets the [mentally 
disordered offender] criteria ... "·The modified text reads: "A prisoner ... may file ... a 
petition for a hearing on whether he or she; as of the date of the Board of Prison Terms 
hearing, met the [mentally disordered offender] criteria ... " This change provides more 
detail and narrows the subject of the Penal Code section 2966 hearing. 

3. Statutes 1988, Chapter 658. ·section 1 (SB 538) -This legislation narrowed the scope 
of the Penal Code section 2966 hearing when the parolee is retained on parole because of 
severe mental disorder. It replaced the text of subdivision ( c ), which at the time read: "If 
the Board of Prison Terms continues a parolee's mental health treatment under Section 
2962 when they continue the parolee's pai·ole .. ,, this section sh~! be applicable for the 
purpose of determining whether the parolee meets the criteria of Section 2962." Section 
2962 at that time had established four criteria for determining whether the prisoner or 
parolee must.continue treatment as a condition of parole: 1) the prisoner had a severe 
mental disorder that was not ill remission or cocld not be kept in remission without 
treatment; 2) the severe mental disorder was one of the ca\lses of or was an aggravating 
factor in the commission of a crime for which the prisoner was sentenced to prison; 3) the 
crime was a violent crime; ·and 4) the prisoner had been in treatment for the severe mental . 
disorder for 90 days or more within the year prior to the prisoner's parole or release. 

The text was modified to read: "If the Board of Prison Terms continues a parolee's 
mental health treatment under section 2962 when it continues the parolee's parole .. ., the 
procedures of this section shall only be applicable for the purpose of determining if the 
parolee has a severe mental disorder, and whether the parolee's severe mental disorder is 
not in remission or cannot be kept in remission without treatment." 

4. ·Statutes 1989, Chapter 228. Section 2 (SB 1625) -This legislation enacted an 
additional requirement for finding a severe mental disorder, i.e., that the prisoner or · 
parolee .represents a substantial dariger of physical harm to others, as a result of People v. 
Gibson (1988) 204 Cal.App.3d 1425. The Gibson court addressed whether the mentally 
disordered offender legislation violated the equal protection clause of the United States 
and California Constitutions by not requiring current proof of dangerousness as. required 
of other adult persons involuntarily committed for mental health treatment. 

5. Statutes 1994. Chapter 706, Section 1 (SB 1918) - This legislation modified Pen~l 
· Code section 2966 by: 1) prohibiting the court's consideration of evidence of petitioner's 

behavior or mental status subsequent to Board of Prison Terms hearing; 2) allowing the 
coUlt to consider, upon stipulation of the parties, an affidavit _or declaration of any 
psychiatrist, psychologist, or other professional person involved in the e~aluation.or 
treatment of the petitioner during the certification process; and 3) providing that, if the 
court reverses Board's decision, the court shall stay execution of decision for five 
working days to allow for orderly release of the prisoner. 
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Claimant's Position 

Claimant contends that the test claim statutes· constitute a reimbrirsable state-mandated 
local program within the meaning of article XIII B, section 6 of the California 
Constitution and Government Code section 17514·. 

The County of San Bernardino, according to its test claim, is seeking reimbursement for 
the following activities: 

• District Attorney services to represent the people, and Public Defender services to. · 
represent indigent petitioners, both of which are specialized to deal with complex 
psychiatric issues, including travel time for this personnel 

• Forensic expert witness and investigator services 

• Sheriff's department services for transporting inmates between prison or state 
hospital and court house, care and custody associated with confinement awaiting, 
during and after the court proceeding · 

Position of Department of Corrections 

The Department of Corrections filed comments. on August 3, 2001, citing additional 
workload and subpoenas for mental health professionals at the Department resulting from 
mentally disordered offender evaluations. Hearings are particularly increasing in 
SanBemardino County as a result of mentally disordered offenders being placed in 
Patton State Hospital, which is located within that county. The Department stated that it 
had received approximately 20 such subpoenas in the last year, and "[i]t is evident that 
county resources are impacted by the necessity of conducting these hearings as we!~." 
The comments further noted that "[t]he Department of Mental Health has indicated that 
increasing numbers of [mentally disordered offender] cases will be placed at [Patton State 
Ho.spital], at least over.the nexfyear or so." · · · · · 

The Department stated that it "appears the County's claim :for reimbursement does hav~ 
merit" · 

Position of Depa11ment of Finance 

The Department of Finance filed comments on August 9, 2001, stating that the test claim 
legislation should not be considered a reimbursable mandate because "the costs claimed 
for reimbursement are related to enforcement of a changed penalty for a crime or 
infraction, as specified in Government Code section l 7556(g)." 

The basis for the Department's argument is that when a petitioner is requesting a hearing 
to contest a condition of parole, in effect he or she is petitioning to change the penalty for 
a crime. · The county is responsible to provide a sentencing hearing, which determines the 
penalty for a crime. In this case, the hearing requested by the inmate is a "continuation of 
the pre-incarceration. hearing that is the responsibility of the county." Therefore the costs· 
should not be reimbursable under article XIII B; section 6 of the California Constitution. 
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Discussion 

The courts have found that articie XIII B, section 6 of the California Constitution9 

recognizes the state constitutional restrictions on the powers of local government to tax 
and spend. 10 "Its purpose is to preclude the state from shifting financial responsibility for 
carrying out governmental functions to local agencies, which' are 'ill equipped' to assume 
increased financial responsibilities because of the trucing and spending limitations that 
articles XIII A and XIII B impose." 11 A test claim statute or executive order may impose 
a reimbursable state-mandated program if it orders or commands a local agency or school 
district to engage in an activity or task. 12 In addition, the required activity or task must be 
new, constituting a "new program," or it must create a ''higher level of service" over the 
previously required level of service. 13 

. 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public 
services, or a law.that imposes unique requirements on local agencies or school districts 
to implement a state policy, but does not apply generally to ·all residents and entities in 
the state."14 To determine ifthe program is new or imposes a higher level of servi9e, the 
test claim legislation must be compared with the legal requirements in effect immediately 
before the enactment of the test claim legislation. 15 A ''higher level of service" occurs 

9 Article XIII B, section 6, subdivision (a), (as amended by Proposition IA in November · · 
2004) provides: "Whene~er the Legislatllre or any state agency mandates a new program 
or higher level of service on any local government, the State shall provide a subvention of 
funds to reimburse that local government for the costs of the program or increased level 
of service, except that the Legislature may, but need riot, provide a subvention of funds 
for the following mandates: (1) Legislative mandates requested by the local agency 
affected/ (2) Legislation defining a new crime or changing a.ii existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975." 
10 Department of Finance v. Commission on State Mandates (Kem High School Dist.) 
(2003) 30 Cal.4th 727, 735. . 
11 County of San Diego v. State of California ( 1997) 15 Cal.4th 68, 81. 
12 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174. 
13 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th· 
859, 878 (San Diego Unified School Dist); Lucia Mar Unified School District v. Roni~ 
(1988) 44 Cal.3d 830, 835~836 (Lucia Mar). 
14 San Diego Un.ified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set . 
out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, 
supra, 44 Cal.3d 830, 835.). 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859; 878; Lucia Mar, supra, 44. 

Cal.3d 830, 835. 

OO-TC-28 Mentally Disordered Offenders: Treatment as a Condition of Parole 
g 

252 
Draft Staff Analysis 



when the new ''requirements were intended to provide an enhanced service to the 
public. "16 

. · . . 

Finally, the newly requiretj. activity or increased level of service must impose costs 
mandated by the state. 17 

· · . 

The Commission is vest~ with e~clusive authority to adjudicate disputes over the 
existence of state-mandated programs within the meaning of article XIII B, section 6. 18 

In making its decisions, the Commission must strictly construe article XIIl B, section 6 
and not apply it as an "equitable remedy to cure the perceived unfairness resclting from 
political decisions on funding priorities."19 

. · 

The fact that claimant did not plead the original legislation establishing prisoner- or 
parolee-initiated court hearings under the mentally disordered offender program limits the 
issues rfilsed in this test claim. In fact, the only issue presented is whether the test ·claim 
statutes, which malce minor modifications to the program, are subject to article XIII B, 
section 6 of the California Constitution. That issue is analyzed below. 

Is the test claim legislation subject to article XrrI B,. section 6 of the .California 
Constitution? 

In order for a test claim statute to impose a reimbursable state mandated program wider 
article XIII B, section 6, the statutory language must mandate an activity or task upon 
local governmental agencies. If the statutory language does not mandate or require local 
agencies to perform a task, then article XIII B, section 6, is not triggered. In such a case, 
compliance with the test claim statute is within the discretion of the local agency. 

The determination as to whether the statute mandates an activity is a question oflaw?0 

In order to interpret the law, a "fundamental task is.to ascertain the intent of the 
lawmalcers so as to effectuate· the purpose of the statute."21 In so doing; the first step is to 
giv~ the words of the statute their usual and ordinary meaning. "If the terms of the statute · 

- -· are unambiguous, we presume the lawmalcers meant whafthey'said, and the plain · · -· · .. · ,. ·· · 
meaning of the language governs."22 · 

16 San Diego Unified School Dist., supra, 33 Cal.4th_859, 878. 
17 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of 
Sonoma); Government.Code sections 17514 and 17556. . ·:-· . ' 

18 ' ' . ' 
Kinlaw v. State a/California (1991) 54 Cal.3d 326, 331-334; Government Code 

sections 17551, 17552. 
19 County of Sonoma, supi:a, 84 Cal.App.4th 1265, 1280, citing City ofSanJose v. State 
of California (1996) 45 Cal.App.4th 1802, 1817. ' 
20 Long Beach Unified Schooi District v. State of California (1990) 225 Cal.App.3d 155, 
171. 
21 Estate of Griswold (2001) 25 Cal.4tl' 904, 910-9i 1. 
22 Ibid. 
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Furthermore, the interpretation may not disregard or enlarge the plain provisions of a 
·statute, nor may it go beyond the meaning of the words used when the words are clear 
and unambiguoi.ts. Thus, the interpretation cannot Write into a statute, by implication, 
express requirements that the Legislature itself has not seen fit to place in the statute.23 

Consistent with this principle, the courts have strictly construed the meaning' and effect of 
statutes analyzed under article XIII B, section 6, and· have not applied section 6 as an 
equitable remedy: 

A strict construction cif section 6 is in keeping with the rules of constitutional 
interpretation, which require that constitutional limitations and restrictions on 
legislative power "are to be construed strictly, and are not to be extended to 
include matters not covered by the language used." [Citations omitted.]["Under 
our form of government, policymaking authority is vested in the Legislature and 
neither arguments as to the wisdom of an enactment nor questions as to the 
motivation of the Legislature can serve to invalidate particular legislation."] 
Under these principles, there is no basis for applying section 6 as an equitable 
remedy to cure the perceived unfairness resulting from political decisions on 
funding policies.24 · . · . . 

In this test claim, claimant is seeking blanlcet reimbursement for services of the district 
attorney, public defender and sheriff's office relating to any prisoner- or parolee-initiated 
court hearings under the mentally disordered offender program. However, the original 
legislation establishing those court hearings- Statutes 1985, Chapter 1419 -was not 
pied. The test claim statutes that were pied modify to some extent the original 1985 
provisions. Each test claim statute thatwas pied is reviewed and analyzed below as to 
whether any mandate is created by the plain meaning of the language, and therefore 
supject to article XIII B, section 6 of the California Constitution. 

Statutes 1986, Chapter 858, Section 4 (SB 1845) - Chapter 858 did not create a mandate 
and is therefore not subject to article XIII B, section 6. Thi~ legislation did not make 
substantive changes to the original Penal Code section 2960, subdivision (d) provisions. 
Instead, it renumbered the existing relevant provisions by breaking down section:2960, 
subdivisions (a) through (e) into sections 2960, 2962, 2964, 2966 and 2968. 

Statutes 1987, Chapter 687. Section 8 (SB 425) - Chapter 687 did ·not create a mandate 
. and is therefore not subject to article XIII B, section 6. 

This legislation modified the first sentence of section 2~66, subdivision (b), replacing the 
text that originally read: "A prisoner ... may file , , . a petition for a hearing on whether 
he or she meets the [mentally disordered offender] criteria ... " The modified text reads: 
"A prisoner ... may file . ~. a petition for a hearing on whether he or she, as of the date of 

·the Board of Prison Terms hearing, met the [mentally disordered offender] criteria ... " 
Thus, it provides more detail and narrows the subject of the Penal Code section 2966 
hearing, but does not create a mandate. · 

23 fvhitcomb-v. California Employment Commission (1944) 24 Cal.2d 753, 757. 

24 City of San Jose v: State of California (1996) 45 Cal.App.4th 1802, 1816-1817. 
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Statutes 1988, Chapter 658; Section 1 (SB 538)- Chapter 658 did not create a mandate 
and is therefore not subject to article XIII B, section 6. 

·This legislation addressed the scope of the Penal Code section 2966 hearing when the 
parolee is retained on parole because of severe mental disorder. It replaced the text of 
subdivision (c), which at the time read: "1fthe Board of Prison Terms continues a . 
parolee's mental health treatment under Section 2962.when they continue the parolee's 
parole ... , this section shall be applicable for the purpose of determining whether the 
parolee meets the criteria of Section 2962." Section· 2962 at that time had established 
four criteria for determining whether the prisoner or parolee must continue treatment as a 
condition of parole: I) the prisoner had a severe mental disorder that was riot in 
remission or could not be kept in remission without treatment; 2) the severe ·mental 
disorder was one of the causes of or was an aggravating factor-in the commission of a 
crime for which the prisoner was sentenced to prison; 3) the crime was a violent crime; 
and 4) the prisoner had been in treatment for the severe mental disorder for 90 days or 
more within the year prior to the prisoner's parole or release .. 

The text was modified to read: "If the Board of Prison Terms.continues a parolee's · . 
mental health treatment under section 2962 when it continues the parolee's parole ... , the 
procedures of this section shall only be applicable for the purpose of ·determining if the 
parolee has a severe mental disorder. and whether the parolee's severe mental' disorder is 
not in remission or cannot be kept in remission without treatment." 

· Penal Code section 2966 hearings may be conducted at the time a prisoner is being 
released from prison on parole, or at the time the parolee is scheduled to be released from · 
parole. It is possible that' several such hearings could be conducted over'time. The 
Senate third Reading analysis of the bill stated that according to the author, the Board of 
Prison Terms requested the changes "to remove redundant aspects of annual renewal of 
commitment."25 Thus the scope of the hearing is narrowed, but no mandate is created. 

Statutes 1989, Chapter 228.· Sectioi'l 2 (SB 1625)..:. Chapter 228 did not create a mandate 
and is not subject to article XIII B, section 6. · 

As a result of People v. Gibson (1988) 204 Cal.App.3d 1425, the Legislature enacted an 
· · additional requirement for a finding of severe mental disorder, i.e., that the prisoner or 

parolee represents a substantial danger of physical hami. to others. The Gibson court 
found that the mentally disordered offender legislation violated the equal protection 
clause of the United States and California Constitutions. by not requiring current proof of ·. 
dangerousness as required of other adult persons involuntarily committed for mental 
health treatrnent.26 . · · · . . 

Penal Code section 2966, subdivision (c) was modified to add another condition that must 
be met in order to continue inv9luntary mental health treatment in resp~nse to Gibson.21 

25 Senate Bill 538 (as amended June 9, 1988), Senate Third Reading Analysis (1987-88 
Regular Session), August 4, 1988, page 2. 
26 Gibson at 143 7. 
27 Senate Bill 1625 (as amended April 27, 1989), Senate Committee on Judiciary 
An!'llysis (1989-90 Regular Session), May 2, 1989, pages 1~2. 
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The condition is whether, by reason of his or her severe mental disorder, the prisoner or 
parolee represents a substantial danger of physical harm to others. · 

This provision expands the scope of the Penal Code section 2966 hearing by requiring 
proof of an additional matter, but does not mandate any activity on the district attorney, 
public defender or sheriff. According to the rules of statutory constril.ction, .this 
interpretation cannot "write into the statute, by implication, express requirements that the 
Legislature itself has not seen ·fit to place in the .statute. ,.is Furthermore, there is nothing 
in the record to support a finding that adding this condition creates a mandate. 

Statutes 1994, Chapter 706, Section 1 (SB 1918) - Chapter 706 did not create a mandate 
and is not subject to article XIII B, section 6. 

This legislation modified Penal Code section 2966 by: 1) prohibiting the court's 
consideration of evidence of petitioner's behavior or mental status subsequent to Board of 
Prison Terms hearing; 2) allowing the coUrt to consider, upon stipulation of the parties, 
an affidavit or declaration of any psychiatrist, psychologist, or other professional person: 
. involved in the evaluation or treatment of the petitioner during the certification process; 
and 3) providing that,.ifthe court reverses the.Board's decision, the court shall stay 
execution of decision for five working days to allow for orderly release of prisoner. 

The first modification appears to clarify the intent of the 1987 statute, which narrowed 
the scope of the hearing to establishing the prisoner's or parolee's condition at a 
particular point in fulle, i.e., as of the date of the Board of Prison Terms hearing. The 
first modification did not create a mandate. · 

The second modification allows specified evidence into the hearing upon stipulation of 
the parties. The Senate Third Reading analysis states the author's comment that "[t]he 
use of affidavits or declarations in place of personal appearances would be more efficient, 
less expensive and allow for continuity between the BPT and the court hearing. "29 

However, since there was no previous provision that excluded such evidence, this 
. provision clarifies existing law because evidence that is stipulated to by both parties will 
generally be allowed into any trial The second modification did not create a mandate: 

. . . . 
The third modification requires that, in the event the court reverses the Board of Prison 
Terms decision, which would result in releasing the prisoner, execution of that decision 
must be stayed for five working days. According to the Assembly Committee on Public 
Safety bill analysis, the author commented that this provision was needed because 
parolees have been ordered released by courts "'forthwith' which prevents the 
Department [of Corrections] from developing the necessary release supervision and 
program arrangements which may be fairly extensive given the nature of the parolee's 
crimes and the concerns of previous victims, local law enforcement and others."30 

28 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 

29 Senate Bill 1918 (as amended August 22, 1994), Senate Thil'd Reading Bill Analysis 
(1993-94 Regular Session), August 26, 1994, page 2. · 

. . 
30 SB 1918 (as introduced February25, 1994), Assembly Committee on Public Safety 
Bill Analysis (1993-94 Regular Session), June 28, 1994, page 3. 
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This modification directs the court to stay execution of its decision, but does not mandate 
any other activity on the district attorney, public defender or sheriffs office .. According 

.. to the rules of statutory construction, this interpretation cannot "write into the statute, by 
implication, express requirements that the Legislature itself has not seen fit to place in the 
statute."31 Furthennore, there is nothing in the record to support a finding that staying 
execution of the decision creates 11- mandate. 

Conclusion 

Staff finds that the test claim statutes do not impose a reiinbursable state-mandated 
program on local agencies within the meaning of article XITI B; section 6 of the 
California Constitution. · 

Recommendation 

Staff recommends that the Commission adopt this analysis to deny the test ~!aim. 

31 
Whitcomb v. Califor~ia Employment Commission (1944) 24 Cal.2d 753, 757. 
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HEADNOTES 

CD Statutes·§ 180(2)-Construction--Executive or 
Departmental Construction. 
The construction of a statute by the officials charged 
with its administration must be given great weight, 
for their substantially contemporaneous expressions 
of opinion are highly relevant and material evidence 
of the probable general understanding of the times 
and of the opinions of men who probably were·activ'e 
in drafting the statute. 

See 23 Cal.Jur. 776; 15 Am.Ju~. 309. 

ill Statutes § 180(2)--Construction--Executive or 
Departmental Construction. 
An administrative officer may not make a rule or 

regulation that alters or enlarges the terms of a 
legislative enactment. · 

Q) Statutes § 180(2)--Construction--Executive or 
Departmental Construction. 
An erroneous administrative construction does not 

. govern the interpretation of a statute, even though the 
statute is subsequently reenacted without change. 

® Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
The disqualification imposed on a claimant by 

Unemployment Insurance Act, § 56(b) (Stats. 1935, 
ch. 352, as amended; Deering's Gen. Laws, 1937, Act 
8780d), for refusing without good cause to accept 
suitable employment. when offered to him, or failing 
to apply for such employment when notified by the 

· district public employment office, is an absolute 
disqualification that necessarily extends throughout 
the period of his unemployment entailed by his 

Page I 

refusal to accept suitable employment, and is 
· terminated only by his subsequent employment.. 

See 11 Cal.Jur. Ten-year Supp. (Poclcet Part) 
"Unemployment Reserves and Social Security." 

ill Unemployment Relief-Disqualification-Refusal 
to Accept Suitable Employment. 
One who refuses suitable employment without good. 

cause is not involuntarily unemployed through no 
fault of his own. He has no claim to benefits either at 
the time of his refusal or at any subsequent time until 
he again brings himself within the Unemployment 
Insurance Act. •754 · 

(fil Unemployment Relief--Disquallfication-·Refusal 
to Accept Suitable Employment. 
Employment Commission Rule 56.1, which attempts 

. to create a limitation as to the time a person may be 
disqualified for refusing to accept suitable 
employment, conflicts with Unemployment Insurance 
Act, § 56(b), and iS'Void. 

(1) Unemployment Relief--Powers of Employment 
Commission--Adoption of Rules. 
The power given the Employment Commission by 
the Unemployment Insurance Act, § 90, to adopt 
rules and regulations is not a grant of. legislative 
power, . and in promulgating such rules the 
commission may not alter or amend the statute or 
enlarge or impair its scope: 

CID Unemployment Relief--Remedies of Employer--
Mandamus. · 
Inasmuch as the Unemployment Insurance Act, § 
67, provides that in certain cases payment of benefits 
shall be made irrespective of a subsequent appeal, the · 
fact that such payment has been made does not 

· deprive ·an emp layer of the issuance of a writ of 
mandamus to compel the vacation of an award of 
benefits when he is entitled to such relief. 

SUMMARY. 

PROCEEDING in mandamus to compel the 
California Employment Commission to v'acate an 
award of unemployment benefits and to refrain from 
charging petitioners' accounts with benefits paid. 
Writ granted. 

COUNSEL 
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Brobeck, Phleger & Harrison, Gregory A. Harrison 
and Richard Ernst for Petitioners. 

Robert W. Kenny, Attorney General, Jolm J. Dailey, 
Deputy Attorney General, Forrest M. Hill, Gladstein, 
Gros.sman, Margolis & Sawyer, Ben Margolis, 
William Murrish, Gladstein, Grossman, Sawyer & 
Edises, Aubrey Grossman and Richard Gladstein for 
Respondents. 

Clarence E. Todd and Charles P. Scully as· Amici 
Curiae on behalf of Respondents. 

TRAYNOR, J. 

In this proceeding the operators of the Whitcomb 
Hotel and of the St. Francis Hotel in San Francisco 
seek a writ of mandamus to compel the California 
Employment Commission to set aside its order 
granting unemployment insurance benefits to two of 

. their former employees, Fernando R Niday and 
· ·Betty Anderson, corespondents in this actfon, and to 

restrain. the commission from charging petitioners' 
accounts with bel'\efits paid pursuant to *755 · that 
order .. Nidoy had been employed as a dishwa,sher at 
the Whitcomb Hotel, and Betty Anderson as a maid 
at the St. Francis Hotel. Both lost their employment 
but were subsequently offered reemployment in their 
usual occupations at the Whitcomb Hotel. These 
offers were made through . the district public 
employment office and were in keeping with a policy 

· .. -adopted by the members of the Hotel Employers' 
Association of San Francisco, to wbich this hotel 
belonged, of offering avru'iable work to any former 
employees . who recently lost their ·work in the 

. member hotels .. The object of this .policy was to 
stabilize employment, improve working conditions, 
and minimize the members' unemployment insurance 
contributions. Both claimants refused to accept the 
proffered employment, whereupon the claims deputy 
of the comrn.ission ruled that they were disqualified 
for benefits under section 56(b) of the California 
Unemployment Insurance Act (Stats. 1935, ch. 352, 
as amended; Deering's Gen. Laws, 1931, Act 8780d), 
on the ground that they had refused to accept offers 
of suitable employment, but limite4 their 
disqualification to four weeks in accord with the 
commission's Rule 56.1. These decisions were 
affirmed by the Appeals Bureau of the commission. 
The commission, however, reversed the rulings and 
awarded claimants benefits for the full period of 
unemployment on the ground that under the 
collective bargaining contract in effect between the 
hotels and the unions, offers of employment could be 
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made only through the union. 

In its· return to the writ, the commission concedes 
that it misinterpreted the collective bargaining 
contract, that the agreement did not require all offers 
of employment to be made through the union, and 
that the claimants ·are therefore subject to 
disqualification for refusing an offer of suitable 
employment without good cause. It alleges, however, 
that the maximum penalty for such refusal under the 
provisions of Rule 56.1, then in effect, was a four
week disqualification, and contends that it has on its 
own motion removed all charges against the 
employers for such period. 

The sole issue on the merits of the case involves the 
validity of Rule 56.1, which limits to a specific 

·period the disqualification imposed by section 56(b) 
of the act. Section 56 of the act, under which the 
claimants herein were admittedly. disqualified, "756 
provides that: "An individual is not eligible for 
benefits for unemployment, and no such benefit shall 
be payable to him under any of the following 
conditions: ... : (b) If without good cause he .has 
refused to accept suitable employment wl:ien offered 
to him, or failed to apply for suitable employment 
when notified by the District Public· Employment 
Office." Rule 56.1, as adopted by the conunission and 
in effect ·at the time here in question; restated the 
statute and in addition.provided that "In pursuance of 
its authority to promulgate rules and regulations for 
the administration of the Act, the Commission hereby 
provides that an 'individual shall be disqualified from · · 
receiving benefits if it finds that he has failed or 
refused, without good cause, either to apply for 
available, suitable work when so directed by a public 
employment office of the Department of 
Employment or to accept suitable work when offered 
by any employing unit or by any public employment 
office of said Department. Such disqualification shall 
continue for .the week·in which such failure or refusal 
occurred, and for not more than three weeks which 
immediately follow such week as determined by the 
Commission according to 'the circumstances in each 
case." The validity of this rule depends upon whether 
the commission was empowered to adopt it, and if so, 
whether the rule is reasonable. 

The commission contends that in adopting Rule 56. r 
it exercis.ed the power given it by section 90 of the 
act to adopt "J'\lles and regulations which to it seem 
necessary and.suitable to carry out the provisions of 
this .act" (2 Deering's Gen. Laws, 1937, Act 8780d, § 
90(a)). In its view section 56(b)' is ambiguous 
because it fails to specify a definite period of 

Copr. @ Bancroft-Whitney and West Group J 998 

259 



24 Cal.2d 753 
24 Cal.2d 753, 151P.2d233, 155 A.L.R. 405 
(Cite as: 24 Cal.2d 753) -

disqualification. The commission contends that a 
fixed period is essential to proper administration of 
the act and that its construction of the section should 
be given great weight by the court. It contends that in 
any event its interpretation of the act as embodied in 

-Rule 56.1 received the approval of the Legislature in 
1939 .by the reenactment of section 56(b) without 
change· after Rule 56.1 was already in effect. 

CD The construction of a statute by the officials 
charged with its administration must be given great 
weight, for their "substantially contemporaneous 
expressions of opinion are *757 highly relevant and 
material evidence of the probable general 

. understanding of the times and of the opinions of 
men who probably were active in the drafting of the 
statute." (White v. Winchester Coiintiy Club,· 315 
U.S. 32, 41 [62 S.Ct. 425. 86 L.Ed. 619); Fawcus 
Machine Co. v. United States. 282 U.S. 375. 378 [51 
S. Ct. 144. 75 L.Ed. 3 971; Rilev v. Thompson, 193 · 
Cal. 773. 778 [227 P. 7721: Counf)> o(Los Angeles v. 
Frisbie. 19 Cal.2d 634. 643 [122 P.2d 5261; County 
o(Los Angeles v. Superior Coul't. 17 Cal.2d 707. 712 
[112 P.2d 101: see, Griswold,.A Summary of the 

- Regulations Problem, 54 Harv.L.Rev. 398, 405; 27 
Cal.L.Rev. 578; 23 Cal.Jur. 776.) When an 
administrative interpretation is of long standing and 
has remained uniform, it is likely that numerous · 
transactions have been entered into in reliance 
thereon, and it could be invalidated only at the cost of 
major readjustments and extensive litigation. 

. (Helvering v. Griffiths. 318 U.S. 371. 403 [63 S.Ct. 
636. 87 L.Ed. 8431; United States v. Hill. 120 U.S. 
169. 182 [7 S.Ct. SID. 30 L.Ed.-6271; see County of 
Los Angeles v. Superior' Court. 17 Cal.2d 707. 712 
[l 12 P.2d !OJ; Hoyt v. Board of Civil Service 
Commissioners. 21 Cal.2d 399. 402 [132 P.2d 804).) 
Whatever the force of administrative construction, 
however, final responsibility for the interpretation of 
the law rests with the courts." "At most administrative 

. practice is a weight in the scale, to be .considered but 
not to be inevitably followed. ... While we are of 
course bound to weigh seriously such rulings, they 
are never conclusive." (F. W. Woolworth Co. v. 
United States. 91 F .2d 973. 976.l (6) An 
administrative officer may not make a rule or 
reguiation that alters or enlarges the terms of a 
legislative enactment. (California Drive-In 
Restaurant Assn. v. Clark. 22 Cal.2d 287, 294 (140 
P.2d 657. 147 A.L.R. 10281: Bodinson Mk. Co. v. 
Calitornia Employment Com.. 17 Cal.2d 321. 326 
[109 P.2d 9351; Boone v. Kingsbury, 206 Cal. 148. 
ill [273 P. 7971; Bank of!taly v. Johnson. 200 Cal. 
l..11 [251 P. 7841: Hodge v. McCall, 185 Cal: 330. 
334 [197 P. 861; Manhattan Gener·al Equipment Co. 
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v. Commissioner of!nt. Rev .. 297 U.S. 129 [56 S.Ct. 
397. 80 L.Ed. 5281: Montgomery v. Board of 
Administration, - 34 Cal.Aoo.2d 514. 52 I [93 P.2d 
1046. 94 A.L.R. 6101.) Q) Moreover, an erroneous 
administrative construction does not govern the 
interpretation of a statute, even though the statute is 
subsequently reenacted *758 without change. 
(Biddle v. Commissioner of Internal Revenue, 302 _ 
U.S. 573. 582 [58 S.Ct. 379. 82 L.Ed. 4311; 
Houghton v. Pqvne. 194 U.S. 88 (24 S.Ct. 590. 48 
L.Ed. 8881; Iselin v. United States. 270 U.S. 245. 251 
[46 S.Ct. 248. 70 L.Ed. 5661; Louisville & N. R. Co. 
y. United States. 282 U.S. 740. 757 [51 S.Ct. 297. 75 
L.Ed, 6721; F. W. Woolworth Co. v. United States. 91 
F;2d 973. 976; Pacific Greyhound Lines v. Johnson. 
54 Ca1.App.2d 297. 303 [129 P.2d 321;' see Helvering 
v. Wilshire Oil Co .. 308 U.S. 90, 100 [60 S.Ct. 18. 84 
L.Ed. !Oil; Helvering v. Hallock. 309 U.S. 106. 119 
[60 S.Ct. 444. 84 L.Ed. 604. 125 A.L.R. 13681; 
Federal Comm. Com. v. Columbia · Broadcasting 
Svstem, 311 ·U.S. 132. 137 '[61 S.Ct. 152. 85 L.Ed, 
871; Feller, Addendum to 'the Regulations Problem, 
54 Harv.L.Rev. 1311, and articles there cited.) 

In- the· present case Rule 56.1 was first adopted by 
the commission in 1938. ·1t was amended twice. to 
make minor changes in language, .and again in 1942 
to extend the maximum period of disqualification to 
six weeks. The commission's construction of section 
56(b) bas thus been neither uniform nor of· long 
standing. Moreover, the section is not ambiguous, nor 
does it fail to indicate the extent of the 
disqualification. (f) The disqualification imposed · 
upon a claimant who without good cause "has refused 
to accept suitable employment when offered to him, 
m· failed to apply for suitable employment when 
notified by the district public empioyment office" is 
an absolute disqualification that necessarily extends 
throughout the period of his unemployment entailed 
by his refusal to accept suitable employment, and is 
terminated only by bis subsequent employment . 
(Accord: 5 C.C,H. Unemployment Insur11I1ce Service 
35,100, par. 1965.04 [N.Y.App.Bd.Oec. 830-39, · 

- 5127/39].) The Unemployment Insurance Act was· 
expressly intended to establish a system . of 
unemployment insurance to provide benefits for 
"persons unemployed through no fault of their own, 

.and to reduce involuntary unemployment. ... " (Stats. 
1939, ch. 564, § -2; Deering's Gen. Laws, 1939 
Supp., Act 87BOd, § !.) The public policy of the 
State as thus .declared by the Legislature was 
intended as a guide to the interpretation and 
application of the act. (Ibid.) W One who refuses 
suitable employment without good cause ·is not 
involuntarily unemployed through no fault of his 
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own. He has no claim to benefits either at the time of 
his refusal qr: at any subsequent time until he again 
brings himself within "759 the provisions of the 
statute. (See I C.C.H. Unemployment Insurance 
Service 869, par. 1963.) Section 56(b) in excluding 
absolutely from benefits those who without good 
cause have demonstrated an unwillingness to work at 
suitable employment stands out in contrast to other 
sections of the act . that impose limited 
disqualifications: Thus, section 56(a) disqualifies a 
person who leaves his work because . of a trade 
dispute for the period during which he continues out 
of work by reason of the fact that the trade dispute is 
still in active progress in !he establishment in which 
he was. employed; and other sections at the time in 
question disqualified for a fixed number of weeks 
persons discharged for misconduct, persons who left 
their work voluntarily, and those· who made wilful 
misstatements. (2 Deering's Gen. Laws; 1937, Act 
8780(d), § § 56(a), 55, 58(e); see, also, Stats. 1939, 
ch. 674, § 14; Deering's Gen. Laws, 1939 Supp., Act 
8780d, § 58.) Had the Legislature intended the . 
disqualification imposed by section 56(b) to be 
similarly limited, it would have expressly so 
provided. (fil R11le 56.1, which attempts to· create 
such a limitation by an administrative ruling, 

·conflicts with the statute and· is void. (Hodge v. 
McCall, supra; Manhattan General Equipment Co. v. 
Commissioner of Int. Rev .. 297 U.S. 129, 134 [56 
S.Ct. 397. 80 L.Ed. ·s2s1; see Bodinson Mfrz. Co. v. 
CalifOrnia Emplovment Com.. 17 Cal.2d 321; 326 

[109 P.2d 935].) Even. if the.f1,1jlure to limit the 
disqualification were an oversight on the part of the 
Legislature, the commission would have no power to 
remedy the omission. (1) The power given it to adopt 
rules and regulations (§ 90) is not a grant of 
legislative power (see 40 Columb. L. Rev. 252; cf. 
Deering's Gen. Laws, 1939 Supp.; Act 8780(d), § 
58(b)) and in promulgating such rules it may not alter 
or amend the statute or enlarge or impair its scope. 
(Hodge v. McCall, supra; Bank o(ltalv v. Johnson, 
200 Cal. l. 21 [251 P. 7841; Manhattan General 
Equipment Co. v. Commissioner of int. Rev., supra; 
Kosh/and v. Helvering. 298 U.S. 441 [56 S.Ct. 767, 
80 L.Ed. 1268, 105 A.L.R. 7561; Iselin v. United 
States, supra.) Since the commission was without 
power to adopt Rule. 56.1, it . is unnecessary to 
consider whether, if given such power, the provisions 
of the rule were reasonable. · 

The commission contends, however, that petitioners 
are not entitled to the writ because they have failed to 
exhaust *760 their administrative remedies under 
section 41. l. This contention was decided adversely 
in Matson Terminals, Inc. v. California Employment 
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Com., ante, p. 695 [151 P.2d 2021. It contends further 
that since all the benefits herein involved have been 

. paid, the only question is whether the charges made 
to the employers' accounts should be removed, and 
that since tlie employers will have the opportunity to 
protest these charges in other proceedings, they have 
an adequate remedy and there is therefore no need for . 
the issuance of the· writ in the present case. The 
propriety of the payment of benefits, . however, is 
properly challenged by an employer in proceedings 
under section 67 and by a petition for a writ of 
mandamus from the determination of the conunission 
in such proceedings. (See Matson Terminals, Inc. v. 
California Emplqyment Com .. ante, p. 695 .[!SJ P.2d 
2021: W. R. Grace & Co. v. California Employment 
Com .. ante, p. 720 [151 P .2d 2151.l An employer's 
remedy thereunder is distinct from that afforded by 
section 45.10 and 41.l, and the commission may not 
deprive him· of it by the expedient of paying the 
benefits before the writ is obtained. CID The statute . 
itself provides that in certain cases payment shall be 
made irrespective of a subsequent appeal (§ 67) and 
such payment does not preclude issuance of the writ. 
(See Bodinson Mffl. Co. v. California Emp. Com .. 
supra, at pp. 330-331; Matson Terminals, Inc. v. 
California Emp. Com., supra.) 

Let a peremptory writ of mandamus issue ordering 
the California Employment Commission to 'set aside 
its order granting unemployment insurance benefits 
to ·the corespondents, and to refrain from charging 
petitioners' accounts with any benefits paid pursuant 
to that award. · 

Gibson, C. J., Shenk, J., Curtis, J., and Edmonds, J., 
concurred. 

CARTER,J. 

I concur in the conclusion reached in the majoritY 
opinion for the reason stated in my concurring 
opinion in Mark Hopkins, Inc. · v. California Emp. 
Co., this day filed, ante, p. 752 [151P.2d233}, · · 

Schauer, J ., concurred. 

Intervener's petition for a rehearing was denied 
September 13, 1944. Carter, J., and Schauer, J,, voted 
for a rehearing. *761 

Cal., 1944. 

Whitcomb Hotel v. California Employment 
Commission 
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THE PEOPLE, Plaintiff and Respondent, 
v. 

ANDREW FRASER .GIBSON, Defendant and 
Appellant 

No. B025616. 

Court of Appeal, Second District, California. 

Oct 6, 1988. 
SUMMARY 

Defendant was convicted of forcible rape in 
violation of Pen. Code. § 261. subd. (2), and was 

. sentenced to six years in the state 'prison. Instead of 
being released . on parole on his due ·date, he was 
required to accept inpatient treatment through the 
Department of Health under Pen. Code. § § 2962-
2980, requiring certain mentally ill persons about to 
be paroled to accept inpatient mental treatment 
without proof of future dangerousness. After trial he 
was found to be a severely mentally disordered 
offender subject to involuntary. confinement and 
treatment under Pen. Code, § 2962, and he appealed. 
(Superior Court of San LuiS Obispo County, No. 
PC4, Harry E. Woolpert, Judge.) 

The Court of Appeal reversed, holding defendant 
was entitled to parole on terins without reference to 
the requirements of Pen. Code, § 2962 et seq. 111e 
court held the retroactive application of the 
mandatory provisions violated the ex post facto 
clauses of the United States and California 
Constitutions as applied to a defendant whose crimes 
which resulted in imprisor\ment were committed 
prior to the enactment of the legislation. It further 
held the provisions violated the equal protection 
clauses of the United States · and California 
Constitutions, as it was unreasonable and arbitrary to 
exempt persons such as defendant from a requirement 
of proof of dangerousness applicable to all other 
persons subject to involuntary commitment, and no 
compelling governmental interest justified the 
exception. (Opinion by Abbe, J., with Stone (S. J.), P. 
J., and Gilbert, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 
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U!, J.Q, 1.£) Criminal Law § 7.2-Ex Post Facto 
Laws-Mental Treatment as Condition of Parole. 
Legislation (Pen. Code. § § 2962-2980) requiring 

.. 1426 certain mentally ill persons about to be 
paroled to accept inpatient mental treatment violates 
the ex post facto clauses ofU .S. Const .. art. I. § 9. cl. 
d, and Cal. Const.. art. L § 9, as applied to a prisoner 
whose crime, which resulted in imprisonment and a 
determinate sentence, was committed prior ·to the 
enactment of the legislation .. The provisions are 
applicable only to persons who were convicted for · 
certain crimes and who were still serving their terms 
of imprisonment on the operative date of the 
legislation, and mandate 11 potentially onerous change 
in the terms of parole which is part of the sentence 
for 11 criminal conviction; the result could potentially 
be custody for life in a state hoilpital setting without 
proof that the ·person was either gravely disabled or 
demonstrably dangerous as the result of mental 
illness. · 

[See Cal.Jur.3d (Rev), Criminal Law, § 
Am.Jur.2d, Constitutional Law, § 654.] 

G) Criminal Law § 7--Ex Post Facto Laws. 

9• 
' 

Two critical elements must be present for a statute to 
violate the .ex post facto clause: (I) it must be a 
criminal or penal law which applies to events 
occurring prior to its effective date and (2) it must 

· substantially disadvantage the offender affected by it. 
A law constitutes an ex post facto violation when it 
retrospectively imposes criminal liability for conduct 
which was innocent when it occurred, or increases 
the punishment prescribed for a crime, or by 
necessary operation alters the situation of the accused 
to his disadvantage. In order to deterniine whether 
retrospective laws are disadvantageous, courts must 
look to the effect of the present system of laws 
compared to those in place at the time the offense 
was committed. 

(1) Criminal Law § 7--Ex Post Facto Laws--Penal 
or Therapeutic Laws. 
Pen. Code, § § 2962-2980, requiring certain 
mentally ill prisoners about to be paroled to accept 
inpatient mental treatment without a determination of 
future dangerousness, must be characterized as penal, 
rather than therapeutic, for determining whether it 
violates the ex post facto clause when applied 
retrospectively. TI1e primary · purpose of the 
legislation is to protect the public, .and the fact the 
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person is treated while confined involuntarily does 
not ipso facto make the confinement nonpenal. 
Failure to follow the treatment plan during the period 
of parole can result in a return to prison on parole 
revocation and it may therefore extend indirectly the 
incarceration of the person as a result of his criminal 
conduct. 

~ .4h, 1£, .1!!) Constitutional Law § 101--Equal 
Protection-Basis of Classification--Cdminal 
Conviction or Acquittal-Involuntary Mental * 1427 
Treatment of Parolees. · 
Legislation (Pen. Code. § § 2962-2980) requiring 

certain mentally ill prisoners about to be paroled to 
accept inpatient mental treatment without a 
dete!Dlination of dangerousness violates the equal 
protection clause of the United States Constitution,. 
siui:e it is unreasonable and arbitrary to exempt such 
persons from a requirement of proof of 
dangerousness applicable to all other persons subject 
to. involuntary commitment. Although parole status is 
a distinctive characteristic for disparate treatment 
under certain circumstances, it is irrelevant to the 
purpose (lf the statute's involuntary commitment or 
treatment. · 

W Const>itutional Law § 76--Nature and Scope of 
. Equal Protection--United States Constitution. 

The equal protection clause of the United States 
Constitution requires at a minimum that persons 
standing in the same relation to a challengea 

· goverrunent action will be uniformly treated. 
-Traditionally;· social and economic legislation --is 
upheld if the classification drawn is rationally related 
to" legitimate state interests. Wheu the classification 
touches on a fundamental right, it must be judicially 
determined under the strictest standard whether it is 
necessary to promote a compelling goverrunent 
interest. Whether a right is fundamental depends on 
whether it is implicitly or explicitly granted by the 
federal Constitution. An equal protection challenge 
requires a determination whether the groups which 
are differently treated are similarly situated for 
pt1rposes of the law. If they . are not, no equal 
protection claim is applicable. 

(fil Penal and Correctional Institutions § 22-Nature 
of Parole. · 
Parole in California is different than the traditional 
concept of parole, under which it is a release from 
prison, before the completion of sentence, on the 
condition that the prisoner abide by certain rules 
during the balance of the term. In California, 
determinately sentenced prisoners serve the complete 
term specified under Pen. Code, § 1170, less any' 
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applicable credits for work performed under Pen. 
·Code. § § 2931 or 2933, and are then placed on 
parole for three years regardless of the length of the 
term served. Under Pen. Code. § 3000, this parole 
period is an essential part of the actual sentence and 
is not dependent on early release. 

(]J Constitutional Law § 84--Equal Protection
Classification--Judicial Review-Deference to 
Legislature--Dangerousness--Class. 
Under equal protection analysis, although great 
deference is due a legislative determination that a 
certain class of persons endangers public safety and 
that involuntary commitment of persons iu that class 
is nec:essary to protect the public, the determination 
of which individuals belong to * 1428 that class is a 
judicial, not legislative, function. Thus, Pen. Code, § 
§ 2962-2980, requiring certain mentally ill persons 
about to be paroled to · accept inpatient mental 
treatment without proof of dangerousness establishes 
an invalid classification, since it would permit a 
permanent conclusive presumption. of dangerousness 
from proof of mental illness so long as it had once 
been proved the illness was causally related to or an 
aggravating factor in the commission of a criminal 
offense.- Such conclusive presumption would violate 
due process since dangerousness is not universally 
and necessarily coexistent with mental illness, and a 
finding that a mental illness was once a contributing 
cause or aggravating factor iri criminality does not 
change the fact that all former felons suffering mental 
illness are not dangerous or violent. 

(fil Constitutioual Law § I 0 I-Equal Protection-
Basis of Classification-- Criminal Conviction or 
Acquittal--Parolees-Mental Illness. 
Pen. Code. § § 2962-2980. requiring certain 
mentally ill persons about to be paroled to accept 
inpatient mental treatment without" proof of 
dangerousness, is subject to close scrutiny under the 
California Constitution (Cal. Const., art. I. § 7) in an 
equal protection analysis, since the statutory scheme . 
deprives persons of their liberty. The law can 
·withstand constitutional attack as discriminatory 
among similarly situated persons only if· ·the 
government can demonstrate a compelling interest 
which justifies the law and that the distinction drawn 
by the statute is necessary to further that purpose. 
Because there is no demonstrable compelling interest 
in the continued confinement of mentally ill former 
prisoners simply because their mental illness 
continues, or that exclusion of a requisite fmding of 
dangerousness is necessary to serve any legitimate 
government interest, the statutes violate equal 
protection. The difficulty of proof of dangerousness 
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does not constitute necessity for its complete 
elimination. 
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ABBE,J. 

Legislation, [FNI] effective July I, 1986, requirillg a 
person who had been sentenced to a determinate 
sentence prior to that date to be confined in a mental 
hospital as a condition of parole, violates 
constitutional ex pcist facto clauses. The legislation 
also violates equal protection because it mandates 
involuntary confinement and treatment of former 
pi:l.soners who are mentally ill without proof of 
dangerousness. 

FNl Statutes 1985, chapter 1419, section 3. 
The provisions were. originally found in · 
Penal Code section 2960.. Tbey were 
amended and recodified without· substantive 
change by Statutes 1986, chapter 858, to 
have separate section numbers (Pen. Code, § 
§ 2962-2980). For easy reference, all 
sections are referred to ·by their present 
section numbers. 

Appellant was convicted of forcible rape in violation 
of Penal Code [FN2) section 261. subdivision (2) and 
on June 29, 1983, was sentenced to six years in the 
state prison. With applicable credits he was to be 
released from custody on parole on September 10, 
1986. Instead of being released, he was required to 
accept inpatient treatment through the Department of 
Mental Health under the statutory scheme under 
consideration. After trial in the superior com1, he was 
found to be a severely mentally disordered offender 
subject . to involuntary confinement and treatment 
under section 2962. 

FN2 All further statutory references are 'to 
this code unless otherwise specified. 

The confinement then ordered for appellant expired 
one year from the date be should have been released 
on parole. This appeal is therefore technically moot. 
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However, since appellant is subject to repetition of 
this process, the issues are. of recurring importance 
and time constraints make it likely any annual 
commitment will evade appellate review, we address 
the .merits. [FN3) (See Conservator ship of Hofferber 
(1980) 28 Cal.3d 161. 167. fn. 2 [167 Cal.Rptr. 854. 
616 P.2d 836).) 

FN3 Appellant has been continued on.parole 
for another year under section 2962 and is 
continuing to be confined for treatment as an 
inpatient at Atascadero State Hospital. 

In 1983, when appellant was committed to prison, 
section 2960 (now § 2974 as amended) provided · 
discretion to seek civil commitment of prisoners 
under the Lanterman-Petris-Short (hereafter LPS) 
Act, which was incorporated in part by reference in 
the Penal Code as an alternative to their release. 
Involuntary commitment under the LPS Act is 
applicable to all persons regardless of their former 
penal status who are proved to be gravely disabled or 
demonstrably dangerous to themselves or others. (See 
Welf. & Inst. Code. § § 5150, 5200, 5250, subd. (a), 
5300, subds. (a)-(c).) If such confinement was not 
both sought and imposed, appellant would have been 
entitled to be released from confinement into the 
community. *1430 

Section 2962 now mandates treatment for any person 
who meets all the following criteria: (1) Is about to 
be released on parole, [FN4J (2) has a severe mental 
disorder, as defmed, (3) the mental disorder is not in 
remission or cannot be kept in remission without 
treatment, as defmed, (4) whose severe mental 
disorder was one of the causes of or was an 
aggravating factor [FN5] in.' the comrriission of a 
crime for which. the person was sentenced to prison, 
(5) whose crime was one in which the person used 
force or violence or caused serious bodily injury as 
defmed in paragraph (S) of subdivision (e) of section 
243, and·(6) who has been in treatment for the severe 
mental disorder for 90 days or more within the year 
prior to parole or release. [FN6] 

FN4 Section 2970 also permits the same 
. standards be applied for recommitrnent of 
persons who would otherwise be released 
without parole or whose parole has expired. 
Appellant is not such a person. 

FNS Ironically, mental disorders which do 
not constitute a defense under California 
insanity provisions (§ 25) are mitigating 
factors for purposes of sentencing. (See Cal. 
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Rules of Court. rules 416(e), 423(b)(2) and 
fil.(hl.) Consequently a - mental _ illness 
which is causally related to criminal conduct 
may at the same time reduce the term of 
imprisonment and then result in custodial 
confinement for life. 

FN6 The procedural provisions for 
commitment are not challenged. They are 
complex and need not be considered here. 

The treatment mandated is inpatient·(§ 2964) unless 
the patient can be safely and effectively treated on an 
outpatient basis, but if not released to outpatient 
status within 60 days the person-. may request_ a 
hearing before the Board of Prison Terms (BPT) 
where the Department of Mental Health must 
establish that inpatient treatment is necessary. (§ 
2964, subd. (b).) This treatment can be continued 
under the same provisions so long as parole· is 
continued and, as a condition thereof, treatment is 
mandated pursuant to section 2962. (§ 2964, subd. 
(c):) 

These provisions apply to all persons affected who 
were incarcerated. before as well as after January 1, . 
1986. (§ 2980.l It is therefore expressly retroactive 
to persons· whose crime's which resulted in 
imprisonment were committed prior to the enactment 
of.the Legislature so long as they had not earlier been 
released'on parole. [FN7] 

· FN7 The provisions apply to all persons 
whether sentenced to a determinate term 
under section 1170 ·or to an indeterminate 
term either prior to the enactment of-section 
1170 or under section 1168. As appellant 
was a determinately sentenced prisoner we 
confine our consideration only to persons 
released on parole· after serving a 
determinate term imposed pursuant to 
section I 170. 

Ex Post Facto Violation 
Q!l Appellant contends the retroactive application 
of these mandatory provisions violates the ex post 
facto clauses of the United ·States and California 
Constitutions (art I, § 9, cl. 3, and art I. § 9. 
respectively). We agree. •1431 

(6) Two critical elements· must be present for a . 
statute to violate the ex post facto clause; (1) it must 
be a criminal or penal law which applies to events 
occurring prior to its effective date, and (2) it must 
substantiaUy disadvantage the offender affected by it. 
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Un re Jackson (1985) 39 Cal.3 d 464. 469-477 [216 
Cal.Rptr. 760. 703 P .2d 1001.) . 

A law constitutes an ex post facto violation when it 
retrospectively (I) imposes criminal liability for 
conduct which was innocent when it occurred, or (2) 
increases the punislunent prescribed for a -crime, or 
(3) by necessary operation alters the situation of the 
accused to his disadvantage. ( Conservatorship of 
Hofferber. supra, 28 Ca!Jd 161. 180.) The .mentally 
disordered offender provisions (MDO) of section 
i962 et· seq. both increase punishment' and alter the 
situation_ of the accused to his disadvantage. 

In order to determine whether retrospective laws are 
disadvantageous, we must look to the effect of the 
present system of laws compared to those in place at 
the til1)e the. offense . was committed. (See In re 
Stanworth (1982) 33 Cal.3d 176 •. 186 [l 87 Cal.Rptr. 
783. 654 P.2d 131 ll; Dobbert v. Florida C1977l 432 
U.S. 282. 294 [53 LEd.2d 344. 356-357. 97 S.Ct.. 
2290]; Weaver v. Graham (1981) 450 U.S. 24. 25 [67 
L.Ed.2d 17.20-21.101S.Ct.960).) 

Qhl At the time of appellant's offense he was subject 
to a determinate sentence (§ 1170) and had to be 
released on parole at the end thereof(§· 3000 subds. 
(a) and (d); People v. Burgener (1986) 41 Cal.3d 505. 
529. fn. 12 [224 Cal.Rptr. 112, 714 P.2d 125)).) The 
Board of Prison Terms (BPT) had discretion to set 
_such reasonable parole conditions as it deemed 
proper (§ 3053), including the condition of 
outpatient psychiatric counseling. Un re Naito ( 1986) 
186 Cal.App.3d 1656 [231 Cal.Rotr. 5061. also see § 
3002.) The BPT could revoke his parole and 
recommit him for failure to abide by the conditions. 
(§ § 3056 and 3060.) 

His total period of parole and custody on 
recommitment for revocation of parole could not 
exceed four years (§ 3057, subd. (a)) [FNB] unless 
he engaged in misconduct while confined on a parole 
revocation(§ 3057, subd. (c); also see§ 3060.5.) 

FN8 All references to this section are to the. 
prior version under Statutes· 1984, chapter 
805, section 3. 

When appellant coinmitted his offense he could only 
have been confined involuntarily for evaluation and 
treatment on the same basis as all nonprisoners or 
parolees, that is, if he was mentally ill and gravely 
disabled (Welf. & Inst. Code. § § 5000, 5008, subd. 
(h)(l)) or dangerous. (Welf. & Inst.' Code; § § 5000, 
5250) (former Pen. Code, § 2960, now § 2974, 
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applicable to all prisoners other than those described· 
in § 2962.) *1432 - . . 

Under section 2962 the following changes occur. 
The persons described therein are required to be 
retained in physical custody by the Department of 
Mental Health (§ 2962) and must be treated on an 
inpatient basis for a minimum of 60 days (§ 2964) 
and may be retained on an inpatient basis for annual 
periods for life(§ § 2966, subd. (c), 2970) so long as 
their severe mental disorder- is not in remission or 
canrtot be kept in_ remission without· treatment.· 
Therefore, persons who are neither gravely disabled 
nor demonstrably dangerous but who meet the 
section 2962 criteria must .undergo treatment on an 
inpatient and on outpatient basis during their parole 
term and may be required to do·so indefinitely. 

W Respondent argues that the legislation does not 
vie late the -ex post facto clauses because it is not 

. penal, but rather therapeutic, and it does ·not 
disadvantage appellant as an accused. We disagree. 

Respondent is, however, -correct that a necessary 
detennination is whether the statutes imprison 
appellant as ii criminal or require ·compulsory 
treatment in involuntary· confinement as a sick 
person. (See Conservatorship ofHofferber, supra, 28 
Cal.3d at p. 181 and In re Gary W. (1971) 5 Cal.3d 
296, 301 [2.£ Cal.Rptr. l, 486 P.2d 12011.) We 
believe section 2962 has overwhelming penal 
attributes and therefore constitutes part of appellant's 
punishment for his criminal offense. 

Section 2960 states the legislative purpose in the 
enactment of section 2962 et seq.: "The Legislature 
finds that there are prisoners who have a treatable, 
severe mental disorder that was one of the causes of, 
or was an aggravating factor in the com.mission of the 
crime for which they were incarcerated. [FN[91J 
Secondly, the Legislature fmds that if the severe 
mental disorders of those prisoners are not in 
remission or cannot be kept in remission at the time 
of their parole or upon tennination of parole, there is 
a danger to society, arid the state has a compelling 
interest in protecting the public. Thirdly, the 
Legislature fmds that in order to protect the public 
from those persons it is necessary to provide mental 
health treatment until the severe mental disorder 
which was one of the causes of or was an aggravating 
factor in the person's prior criminal behavior is in 
remission and can be kept in remission. [~ ] The 
Legislature further finds and declares the Department 
of Corrections should evaluate each prisoner for 
severe mental * 1433 disorders during the first year 
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of the prisoner's sentence, and· that severely mentally 
disordered pr.isoners should be provided with an 
appropriate level of mental .health treatment while in 
prison and when returned to the community." [FNlO] 

FN9J It is futeresting to note this declaration 
came just four years after the Legislature 
"recognize[d) and declare(d] that the 
commission of sex offenses is not in itself 
the product of mental diseases." (Stats. 
1981, ch .. 928, § 4.) Consequently it -
terminated prospectively . an involuntary· 
commitment scheme for mentally disordered 
sex offenders. (Former Welf. & Inst. Code, 
§ § 6300 to 6330.) Many sex offenders will 
now "qualify" under the MDO scheme since 
their crimes defmitionally involved the use 
of force or violence. ·(See e.g., § § 261, 
subd. (2), 288, subd. (b) and 288a, subds. (c) 
and (d}(l ).) 

FN I 0 Wl1ile the provisions operate 
retroactively for prisoners incarcerated 
before the effective date of the legislation, it 
is of course impossible to retroactively 
evaluate and treat them. Consequently 
persons imprisoned before ·July 1; 1986, did 
not have this advantage during their terms. 

The primary purpose of the legislation is .to protect 
the public. The mechanism by which the public is 
being protected is by requiring confmement and 
treatment of some former prisoners who have severe 
mental disorders as defined by section 2962, 
subdivision (a). 

The fact that a person is treated while confmed 
involuntarily does not ipso facto make the 
confinement nonpenal. . For example, section 2684 
provides for the transfer of mentally ill prisoners to a 
state hospital. for treatment during their period of 
imprisonment. By the terms thereof, the time spent in 
the hospital for treatment is credited toward their 
terms of imprisonment. Obviously this period of 
treatment is "penal" within the meaning of the ex post 
facto clauses. (Also see § 1364.) 

The California Supreme Court has identified several 
criteria to determine whether a statute is criminal or 
civil. Jn Crame1· v: T\Jars Cl 979) 23 Cal.3d 131, 137 
[151 Cal.Rptr. 653, 588 P.2d 793) (hereafter Cramer) 
the court identified four features which resulted in its 
admittedly close determination that involuntary 
colIUUitment of certain mentally retarded persons was 
not punishment: ( 1) it was not initiated in response or 
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necessarily related to any criminal acts, (2) it ·was of 
limited duration although renewable, (3) the person 
with the burden of proof was not necessarily a public 
prosecutor, and (4) the sole purpose of the legislation 
was the custodial care, treatment and protection of 
the person committed. 

In contrast to the statutory scheme for the 
involuntary commitment of the mentally retarded, 
MDO commitments are: ( 1) necessarily related to the 
commission of and ·conviction and imprisonment for 
crimes involving use of force cir violence or in which 

·serious bodily injury was inflicted; (2) the 
commitment of MDO's can only be brought about by 
p1ison officials C§ 2962) or district attorneys (§ 
2970); and (3) the sole purpose is not treatment for 
the safety of the person committed but is primarily 
protection of the public (§ 2960), the saine purpose 
for imposing imprisonment . for criminal conduct. 
(Cal. Ruies of Court. rules 410(a) and 4J4(b).) The 
MDO commitment ~cheme has more penal features 
than that for mentally retarded persons. *1434 

Other criteria were identified in Conservatorship of 
Hofferber. supra. 28 Cal.3d 161. at pages 181 and 
182 in determining whether the involuntary extended 
ccirifinement of persons gravely disabled due to 
incompetence to stand trial on felony charges and 
who are ·presently dangerous (hereafter GDI's) was 
punitive. The court specified the following factors 
leading ·to its conclusion this scheme was not 
punitive:· (!) The. commitment did not extend, 
directly or indire'ctly, any incarceration imposed on 
appellant for criminal conduct, (2) a criminal 
sentence would probably never be imposed, (3) the 
confinement did not arise from criminal conduct but 
from a mental condition, ( 4) the person committed 
would be placed in a state hospital or a less restrictive 
setting (see Welf. & Inst. Code, § 5358) rather than 
in a prison~ and (5) the GDI. commitment did not 
disadvantage the person as an accused because he or 
she was not forced to defend against a criminal 
adjudication. While a MDO commitment shares some 
of these civil attributes, it differs in important 
respects. 

An MDO commitment, unlike· one for GDI's, results 
directly from the commission of a crime and a period 
of imprisonment as well as from the mental 
condition. Failure to follow the treatment plan during 
the period of parole can result in a return to prison on 

· parole revocation and it may therefore extend· 
indirectly the incarceration of appellant as a result of 
his criminal conduct Specified prestatute criminal 
conduct is both a requisite and the reason for · 
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r· 
custodial confinement. 

MDO's may be forced to defend against a criminal 
adjudication since whether the crime. which resulted 
in the prison commitment "involved the use of force 
or violence or caused serious bodily injury" may not 
have been adjudicated at the time of conviction. 
Unlike other involuntary commitment schemes which 
apply either to persons involved in certain specified 
offenses (see e.g., Welf. & Inst. Code. § 3052) or to 
any felony offender (see e.g.,§ 1026.5, subd. (b)(l)) 
the MDO scheme applies to persons who committed 
any felony offense only if it involved the use of force 
or violence or if it involved inflicting serious bodily 
injury. Except in those instances where. force, 
violence or serious bodily injury are elements of th.e 
offense or an enhancement thereof, a· new 
adjudication relating to the offense may be required. 

These differences betWeen the MDO commitment 
scheme ·and those considered in Cramer and 
Hofferber require us to find that it is essentially penal 
in nature and consequently it is subject to the 
limitations of the ex post facto clauses. 

~ We find the retroactive application of the MDO 
provisions to persons whose crimes were committed 
prior to their effective date violates the . *1435 ex 
post factci clauses of the United States and California 
Constitutions because the · provisions: (1) are 
applicable only to persons who were convicted for 
certain crimes and who are still serving their terms of 
·imprisonment on the operative date of the legislation 
(§ 2962), and mandate a potentially onerous change . 
in the terms of parole which is part. of the sentence 
for a criminal conviction (§ § l 170, subd. (e), 3000); . . . 

[FNl l] and (2) potentially could result in custody for 
life in a state hospital setting without proof that the 
person is either gravely disabled or demonstrably 
dangerous as a result of mental illness. 

FN 11 This feature alone may suffice to 
establish an ex post facto violation. In Jn re 
Stanworth supra. 33 Cal.3d J 76, the change 
from the discretionary parole release date 
setting provisions in effect under the 

. indeterminate sentencing Jaw (ISL) to the 
directory (mandatory) provisions under the 
determinate sentencing law . (DSLj were 
found to be ex post facto as applied to 
persons whose offenses were committed 
prior to DSL. (Also see .Weaver. v. Graham, 
supra, 450 U.S. 24 (change from mandatory 
to discretionary good time credits violates 
clause) and Lindsey v. Washington (1937) 
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30 I U.S. 397 [8 I L.Ed. I I 82. 57 S.Ct. 7971 
(change from discretionary to· mandatory 
maximum sentence violates clause).) 

Equal Protection 
. (.4W We also find the MDO provisions violate the 
equal protection clauses of the United States and 
California Constitutions. (U.S. Const.; 14th Amend. 
and Cal. Const .. art I. § 7.) 

Equal Protection Under the United States 
Constitution 

(2) The equal protection clause of the United States 
Constitution requires at a minimum that persons 
standing in the same. relati_on t!) a challenged 
government action will be uniformly treated. 
(Reynolds v. Sims (1964) 377 U.S. 533[)2 L.Ed:2d 
506. 84 S.Ct, · 13621.) Traditionally, social · and 
economic legislation will be upheld if the 
classification drawn by the statutes is rationally 
related to legitimate state interests. (Cleburne v. 
Cleburne LiV/ng Center, Inc. {1985) 473 U.S. 432 [87 
L.Ed.2d 3 I 3, I 05 S.Ct. 3249).) When the 
classification touches on a fundamental right, it must 
be judicially determined under the strictest standard 
whether it is necessary to promote a compelling 
government interest. (Shapiro v. Thompson 0969) 
394 U.S. 618 [22 L.Ed.2d 600, 89 S.Ct. 13221.) 
Whether a right is fundamental depends on whether it 
is implicitly or explicitly guaranteed by the federal . 
Constitution. (San Antonio School District v. 
Rodriguez (1973) 411 U.S. 1 [36 L.Ed.2d 16, 93 · 
S.Ct. 12781.) 

Although freedom from involuntary custodiiil 
confinement would appear to be the equivalent of 
"liberty" explicitly guaranteed by the Fifth and 
Fourteenth Amendments, the United States Supreme 
·court has not *1436 expressly held that 
classifications touching upon liberty are fundamental 
for these purposes. In Jones v. United States (1983) 
463 U.S. 354 [77 L.Ed.2d 694, 103 S.Ct. 30431 and 
Baxstrom v. Herold 11966) 383 U.S. 107 [15 L.Ed.2d 
620, 86 S.Ct. 7601, both of which related to 
challenged classifa::a.tions in substance and procedure 
for involuntary commitment, the comi appears to use 
the traditional rational basis test. Consequently. for 
purposes of federal law analysis so shall we. 

Any equal ·protection ·challenge requires a 
determination whether the groups which are. 
differently treated are similarly situated for puwoses 
of the law. If they are not, no equal protection claim 
is applicable. (Tigner v. Texas (1940) 310 U.S. 141. 
147 184 L.Ed. 1124, 1128, 60 S.Ct. 879. 130 A.L.R. 
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W!) Appellant claims, and we agree, that an ·MDO is 
similarly situated for purposes of the law to other 
adult persons involuntarily committed for mental 
health treatment. One puipose of all of these pertinent 
involuntary commitment schemes is the protection of 

· the public from the dangerous mentally ill and their 
involuntary commitmerit for treatment, for renewable 
periods, until _they no longer pose a danger to the 
public whether or not they remain mentally ill. 
[FN12] . 

FN12 See Penal Code section 1026.5, 
subdivision (b)(l) (person posing substantial 
danger of physical harm to others by reason 
of mental disease); Welfare and Institutions 
Code, section 1801.5 (wards physically 
dangerous to public due to mental 
deficiency), section 5300, subdivisions (a)
( c) (persons demonstrating danger of 
inflicting substantial physical harm to others 
due to mental defect), section 6500 
(menta.lly retarde~ persons dangerous to 
themselves or others). 

The MDO cominitinent scheme, however, contains 
one critical and significant difference from all the 
others; it does not require proof of any present 
dangerousness as a result of mental illness for 
commitment or recommitment. Because there i~ no 
reasonable basis to. exempt MDO's from this proof 
requirement merely because they are at the end of 
their prison term, we find the provisions violate the 
equal protection clause of the Fourteenth Amendment 
of the United States Constitution. 

MDO's are most similarly situated to two groups of 
mentally ill persons subject to involuntary 
commitment in Califorp.ia: those persons found not 
guilty by. reason of insanity (NGI) and recommitted 
after expiration. of the maximum term of 
imprisonment which could have been imposed on 
them (§ · 1026.2) and those mentally ill persons, now 
adults, who have been recommitted after expiration 
of the potential maximum term of imprisonment for 
criminal conduct as wards of the state (MDW). 
(Welf. & Inst. Code. § § 602, 707, subd. (b), 
1731.5.) *1437 

An MDO, like the MDW and an NGI, has been 
adjudged to have committed a criminal offense. Both 
the MDO anii NGI are committed after proof of a 
causar connection between their mental illness· and 

. the crime whfoh they committed [FN131 (§ 2962; 
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CALJIC 4.00 (1979 rev.) and Jn re Move Cl978) 22 
Cal.3d 457. 462 (149 Cal.Rntr. 491. 584 P.2d 10971.l 
Unlike the NGl and MDW the MDO, however, is not 

. confined only on proof of dangerousness and is not 
subject to release when he or she is no longer proven 

. to be dangerous. The MDO alone is subject to 
commitment and recommitment until such time as his 
or her severe mental disorder is in remission without 
proof of present dangerousness. The sole basis for the 
distinction is that MDO's ·are at the end of their prison 
terms. 

FN13 This was true at least until June 9, 
1982, when the insanity standard was 
changed. (Now see § 25 and People v. 
Skinner (1985) 39 Cal.3d 765 (217 Cal.Rptr. 
685. 704 P.2d 7521.l It remains true of 
persons committed under the pre-1982 Jaw 
when the standard used was that set forth in 
People v. DreW Cl 978) 22 Cal.3d 333 (149 

.. Cal.Rntr. 275. 583 P.2d 13181 (see CALilC 
· 4.00 (1979 rev.)) who continue to be 
· ·recommitted under section I 026.2. 

Like those commitment ·schemes .considered by the · 
United States Supreme Court in Jack.'lon v. Indiana 
(1972) 406 U.S. 715 [32 L.Ed.2d 435. 92 S.Ct. 18451 
and.Baxstrom v. Herold supra. 383 U.S. 107. we 
find the MDO commitment scheme. violates the equal 
protection clause cif the Fourteenth Amendment 
because it has subjected appellant to a commitment 

__ standard more lenient and a release standard. more 
stringent than that required for the involuntary 
commitment and treatment of any other mentally ill 
person in California for the arbitrary reason that he is · 
nearing completion of service of his term of 
imprisonment. 

In Jack.'lon the court found the indefmite 
commitment of persons who were incompetent to 
assist in their own defense on a lesser standard with a 
more difficult standard of release than ·all others 
violative of equal protection. The court found the 
basis of the distinction of two. pending criminal 
charges was insufficient to justify the difference in 
treatment. 

In Baxstrom the court considered · a commitment 
scheme closely analogous t_o that here. There the state 
scheme provided for involuntary commitment of 
persons whose prison term was about to expire which 
differed from that applicable to all other persons in 
two different ways. First, it denied a jury trial on the 
issue of mental illness to the prisoner but. gave it to 
all others. Second, it required a determination of 
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dangerousness for all mentally ill persons committed 
to the Department of Corrections rather than to the 
state hospital except prisoners nearing the end of 
their term. The Supreme Court found both 
distinctions irrational and therefore violative of equal 
protection. *1438 

The MDO coinmitment scheme does not suffer the 
first infirmity identified in Baxstrom; it grants the 
same procedural protections of a jury trial and 
unanimous verdict applicable to all others. It suffers 
the second infirmity, however; it permits 
commitment without proof of dangerousness, a 
standard applicable to all others involuntarily 
confmed and treated for mental illness. Since the 
basis for the distinction, i.e., nearing the end of a 
prison term, is the same as that considered in 
Ba:xstrom, we too find it is irrational and violative of 
the equal protection guaranteed by the United States 
Constitution. 

Respondent argues the MDO is not similarly situated 
to any other. involuntarily committed person because 
of his parole status. This fact, however, is irrelevant 
for purposes of equal protection analysis for several 
reasons.· 

(§) Parole in California is different from the 
traditional concept of parole. In Morrissey v. Brewer 
(1972) 408 U.S. 471, 477 [33 L.Ed.2d 484. 492, 92 
S.Ct. 25931. the court defined parole as " ... release 
from prison, b'<fore the completion of sentence, on· 
the condition that the prisoner abide by certain rules 
during the balance of the sentence." In California 
determinately sentenced prisoners serve the complete 
term specified under section 1170, less any 
applicable credits for work performed under sections 
293 J. ot 2933 and are then placed on parole for three 
years regardless of the length of the term served. 
Under section 3000, this parole period is an essential 
part. of the actual sentence and is not dependent on 
early release. · · 

(i\D The question for equal protection purposes is 
not whether potential MDO's are similarly situated to 
other dissimilarly treated groups for all purposes but 
rather whether · they are similarly situated for 
purposes of the law challenged . .Parole status has 
been held to be enough to distinguish parolees from 
all others as to the quantity and quality of procedural 
due.process required for incarceration ( Morrissei1 v. 
Brewer, supra. 408 U.S. 47]) or as to right.'l to be free · 
from warrantless searches and seizures. ( People v. 
Burgener. supra, 41 Cal.3d at p. 532.) This is 
because of the purpose of those restrictions, which 
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are to promptly punish or rectify a breach of 
conditions of ·traditional parole and to facilitate 
supervision and surveillance to discover breaches. 
However, parole status is irrelevant to the purpose of 
MDO involuniary commitment or treatment. · 

As. noted, the purposes of this statutory scheme are 
twofold. One is to protect the public from mentally ill 
persol!s deemed dangerous by the Legislature; the 
other is to treat these mentally ill persons. (§ 2960.) 
The impending · release on parole, the basis of 
defining the group, has nothing to do with either 
purpose. Any danger to public safety has nothing to 
do with their *1439 status as parolees. per se but 
arises from their release from prison into the general 
population. Therefore, these are not parole condition 
cases. 

That parole status has nothing to do with any 
purpose of the act is indicated by features of the act 
itself: the MDO confinement ·and treatment are not 
limited to the parole period (§ 2970); existing 
parolees, including those released just prior to July 1, 
1986, are not covered. by the act even if they have all 
of the other pertinent characteristics defined in the act 
(Stats. 1985, ch. 1419, § 3; § 2962, subd. (d)) 
[FNl4) and mentally ill parolees in remission at !he. 
time scheduled for their release on parole, even 
though they suffer a relapse after release, are ·not 
covered by the act. Obviously the Legislature was riot 
relying on dangers unique to persons on parole in 
enacting the legislation. 

FNI 4 Persons convicted of qualifying 
felonies but not sentenced to imprisonment 
also do not come under the act even if 
presently on probation. Such persons would 
appear to otherwise be in the same situation 
as potential MDO's as a threat to public 
safety and in need of treatment. 

For the articulated purposes of the act, public safety 
and treatment of the mentally ill prior offender, we 
find appellant's situatii:>n identical to an NG! whose 
continuing mental illness once caused a criminal 
violation and similar to MDW's who also engaged in 
criminal conduct and remain mentally ill at the time 
scheduled for release. · ·· 

The respondent argues that even assuming MDO's 
are· similarly situated to NGI's for the legitimate 
purposes of the law no factual fmding on the issue of 
present dangerousness is required because the 
Legislature has found MDO's to be dangerous and so 
stated in section 2960. (1) Great deference is due a 
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legislative determination that a certain class of 
· persons endangers public safety and that involuntary 
commitment of persons in that class is necessary to 
protect the public. However, a detennination of 
which individuals belong to that class is a judicial, 
not legislative, function. (See United States v. Brown 
(1965) 381 U.S. 437 [14 L.Ed.2d 484, 85 S.Ct. 
17071.l To determine otherwise would permit a 
permanent conclusive presumption of dangerousness 
from proof of mental illness so long as it had once 
be_eri proved the illness was causally related to or an 
aggravating factor in the commission of a criminal 
offense. 

A conclusive presumption of one fact from proof of 
another violates the due process clause when the 
existence of the fact presumed is not universally or. 
necessarily coexistent with the fact proved. (Vlandis 
v. Kline (19731 412 U.S. 441 [37 L.Ed.2d 63. 93 
S.Ct. 2230).) Dangerousnes_s is not universally and 
necessarily coexistent with unremitted mental illness. 
A finding that a mental illness was once a 
contributing cause or aggravating facior in *1440 · 
criminality does not change the fact that all former 
felons suffering mental illness are not dangerous or 
violent. This fact is implicitly recognized by the 
several California involuntary commitment schemes 
requiring proof of both present mental illness and 
present dangerousness without regard · to the 
criminality of the person. 

Respondent claims such a ·1egislative determination 
of dangerousness has been found constitutional under 
both the due process and equal protection clauses by 
the United States Supreme Court in Jones v. United 
States ( 1983 l 463 U.S. 354 [77 L.Ed.2d 694, 103 
S.Ct. 30431.l The cou1t's actual holdings do not 
support this conclusion. 

Jones challenged (1) the constitutionality of the 
automatic commitment of persons found not guilty of 
an offense by reason of .insanity, and (b) the 
distinctions regarding the burden of proof between 
persons committed after a fmding of NGI and those 
civilly committed. The court upheld the statutory 
scheme on both substantive and procedural grounds. 
In so doing, it approved a presumption of continuing 
insanity which· was conclusive 'in effect only for 50 _ 
days following a jury finding of not guilty by reason 
of insanity. At that time and at six-month intervals 
the acquittee had the same opportunity as other 
civilly committed persons to secure release upon 
proof by a preponderance of the evidence that he was 
either no longer mentally ill or dangerous. 
Consequently·, in effect any presumption of insanity 

Copr. II:> Bancroft-Whitney and West Group 1998 

272 



20ll Cal.App.3d 1425 
204 Cal.App.3d 1425, 252 Cal.Rptr. 56 
(Cite as: 204 Cal.App.3d 1425) 

was rebuttable at all hearings following the autom~tic 
50-day commitment. 

The presumption of dangerousness approved by the 
court in Jones was also a rebuttable one; it did not 
completely. substitute the judgment of the Legislature 
as to dangerousness for a jury determination thereof. 
Unlike the statutory scheme here, the -person 
involuntarily committed could secure his release in as _ 
little as 50 days following conviction upon his 
showing [FN15) he was not dangerous even if he 
remained mentally -ill. Here, appellant is in effect 
conclusively presumed dangerous so long as he 
remains mentally ill regardless of the length of time 
since his criminal offense and conviction. [FN 16) 
Clearly, Jones does not. support -the respondent's 
position. 

FNI 5 In contrast to this holding, our 
Supreme Court in Jn re ·Move, supra. 22 
Cal.3d at page 466. rejected placing the 
. burden of proof on the insanity acquittee 
after the expiration _of the maximum term of 
potential imprisonment. 

FNJ 6 Our Supreme Court has expressly 
rejected a permanent conclusive 
presumption of dangerousness because, inter 
alia, the· passage of time by itself diminishes 
the validity of the presumption. ( 
Conservatorship o[ Hofferber, supra. 28 

. ~ Cal.3d at 0. 177.) 

(1Q) We therefore hold it is unreasonable and 
arbitrary to exempt MDO's from a requirement of 
proof of dangerousness applicable to all other persons 
subject to involuntary commitment. TI1e commitment 
scheme •t 441 under consideration violates the equal 

- protection clause of the Fourteenth Amendment of 
the United States Constitution. 

Equal Protection Under California Constitution 
(]) Because the statutory scheme at issue deprives 
persons of their liberty, i.e., freedom from 
involuntary confinement and treatment for mental 
illness, it is subject to close scrutiny urider the 
California. Constitution (art. I, § 7). ( 
Conservatorship o[Hofferber, supra, 28 Cal.3d at p. 
171. fn. 8; see Jn re Gary W., supra, 5 Cal.3d at p. 

'306.) The law can withstand constitutional attack as 
discriminatory among similarly situated persons only 
if the government can demonstrate a compelling 
interest which justifies the law and that the 
distinction drawn by the statute is necessary to 
further that purpose._ (Ibid.) · 
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_ We find respondent has failed to demonstrate either _ 
a compelling interest in the continued confinement of 
mentally ill former prisoners- simply because their 
mental illness continues or that exclusion of a 
requisite finding of dangerousness is necessary to' 

_ serve any legitimate government interest. 

The only justification presented here for the plan is_ 
the statements of the Legislature in section 2960 that· 
unremitted mental illness of prisoners is a danger to 
the public if those prisoners were mentally ill when 
their offense was committed and that fact was 
connected to the violent commission of a felony. If 
the mere declal'.lltions of the legislative branch were_ 
sufficient to satisfy the strict scrutiny test, no judicial 
review of the constitutionality of statutes would be. 
necessary. 

The legislative history of the MDO scheme does not 
demonstrate that persons whose mental illness once 
was related to felonious criminal conduct were 
actually found to pose a unique danger to the public 
so long as their mental illness reinains based on any 
studies or hearings. The concern of the Legislature 
was that" the determinate sentencing law which 
required the release of prisoners at the expiration of a 
fixed amount of time, combined with the revisions of 
the insanity Jaw which decreased the number of" 
mentally, ill persons found not guilty by reason of 
insanity and subject to potential life commitment, had 
resulted and would continue to.result in the release of 
persons who were ~entally ill and might reoffend. 
[FNI 7) 

FNI 7 A statement on Sen. Bill No. 1296 to 
the ·Assembly Public Safety Committee 
dated August 26, 1985, opined "SB 1296 
will solve the dilemma that has perplexed 
the Legislature since enactment of the 
determinate sentencing law how to control 
criminals who have serious mental illness 

·without disturbing the protection of the LPS 
Act for civilians." 

The then existing system for commitment of 
mentally ill parolees u_nder the LPS Act was deemed 
unsatisfactory by the legislative proponents _*1442 
because it required proof of demonstrable present 
dangerousness; this proof was viewed as problematic 
to achieve by both· courts and psychiatrists; and 
courts, according to the author, insisted on recent 
evidence io support a finding of future dangerousness 
and such ·proof was difficult to obtain in the case of 
inmates who lived in a highly restrictive 
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environment. It was viewed as necessary to fill a 
loophole in the determinate sentencing law which left 
officials helpless to avoid the release of prisoners 
who still pose a serious risk to society. (See 
Conference Completed Analysis of Sen. Bill N.o. 
1296, prepared by the office of Sen. Floor Analysis 
for use by Sen. Rules Com., pp. 2 and 4.) 

Nothing in the legislative history however indicates 
that· there was any factual basis upon which the 
Legislature concluded that all persons whose mental 
illness once caused or aggravated a criminal offense 
were again going to reoffend unless their mental 
illness was in remission. [FNI 8] In -fact, the difficulty 
of sustaining the proof requirement of dangerousness 
was the sole apparent basis for its elimination, not 
any perceived knowledge of its universal existence· 
from unrernitted mental illness. Consequently, the 
respondent has failed to demonstrate a compelling 
s.tate interest in involuntarily committing and/or 
treating all presently unremitted mentally ill former 
prison_ers released after July I, 1986, whose illness 
was once connected to the commission of a violent 
felonfous offense. 

FN 18 At best, the bill's author and others 
simply cited instances where mentally ill 
persons were released from . LPS 

. confinement or had once been diagnosed as 
mentally ill and subsequently committed 
violent crimes. No evidence of a connection 
between mental illness and violent offenses 
was presented in any of the legislative 
history documents nor is there any evidence 
that mentally ill offenders are more likely to 
be reCidivists than others. 

Difficulty of proof of dangerousness under the. LPS 
standard does not constitute necessity for its complete 
elimination; if it did, the Legislature would be free to 
vary the burden of proof as to various elements of 
criminal offenses dependii1.g on the difficulty of 
proof. The LPS standard of dangerousness, the 
highest and most narrowly drawn among California's 
various dangerousness criteria set forth in different 
involuntary . commitment schemes, is not 
constitutionally necessary. (See Conservatorship o( 
Hofferber, suera, 28 Cal.3d at pp. l 71-172.) There 
has been no showing that the complete elimination of 
proof of some degree ·of present dangerousness is 

- necessary to protect the public. 

lt must be remembered that appellant and those in 
this class of MDO committees are al\ legally sane and 
have been subject to punishment for their offenses ror 
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the term prescribed by the Legislature. At the end of 
their terms even the most dangerous offenders and 
most likely recidivists are subject to release so long 
as they ere not mentally ill as defined. Unless "'1443 
proven to be dangerous the equal protection clause 
requires the mentally ill inmate must also be released 
from custody. 

It is unnecessary to address the merits of appellant's 
other constitutional challenges to the MDO scheme. 

The judgment is reversed. Appeilant is entitled to 
parole on terms without reference to the requirements 
of section 2962 et seq. 

Stone (S. J.), P. J ., and Gilbert, J., concurred. 

Respondent's petition for review by the Supreme 
Court was denied February 2, 1989. *1444 

Cal.App.2.Dist., 1988. 

People v. Gib.son 

END OF DOCUMENT 
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victims. 
(e} To encourage and facilitate commllility support fur child 

abuse and neglect pmgrarus. · . 
. 18982.J. Councils ma.y form committees to carry out .specific 
functions. suclr as the foll~~ving: · 

(a) Interagency coonimation committees. 
{b) Mult:idiscipl!n.azy pemmnel teamS.. 
(c) Professiorial b:aining conuruttees. 
(d) Public.awareness c:o.irunittkes. 
(e) Servtee improvement committees. 
(f) Advocacy coJllJllittees. · 
(g) Furulcaising committee.-: 
:18982.4. The multidisciplinary personnel . team. provisions of 

sub~,>ision (l) ofSection5328,subdivision (d) o{Section"l895l;and 
Section 18001 _shall apply to cbild abuse prevention coordinating 
COllllciJs funded under thiS cl:iapter. _ . 

Article 3. Selection D.nd Admioistration 

189&'.I. . Eecli ·county· shall fund child abuse prevention 
coo_rdinating councils which meet the criteria in Section 18982. fr.int 
the cowitj'.s children·s trust fmid. In the event that "the comity does 
not create _a childreu'ir ln!st fnnd, the board of supervisors shall apply · 
fo~. f~ds from "the State Orildren's Trust Fund. Initial fimding of 
councils shall be schedliled to accommodate ongciing funding of· 
programs or funds already encumbered fo~ other purposes. · 
F~cls for councils selected pursuant to thiS chapter shall not be 

considered.administrative costs for piirposes of Sections 18967 and 
18969. . ' 

~6983.3. ln the event that ·more than one council per coiinty · 
eXJstg,. the -county board of supervisors shBJI develop a procednre ·for 
selecting a council for funding. More than o~e existing council bay 
be funded in counties. with geogr:l±>hically distinct popul.:it:ion 
centers. . · 

18983.4. For counties without existing co11Dcils the county boan:l · 
of supervirors shall make every effort ro facilitate the formation and 
funding of a council in that county. · · 

l8983.5. Coilnclls funded under thiS chapter· shull ·be 
!ncorpornted as nonprofit corporations, or _established as 

_ mdepend.ent organiz11tions .. within cow:lty government,. or 
comparably independent organizations as determined by the office.; . 

·New .or existing councils may apply for fw1ds using a fiscal agent 
pending incorporation. . · -

-18983.6. Councils receiving funding under this cl:iapter ~hall.;··7 
develop a protocol for lnteragency coordination nnd provide yearly 
reports to the county board of supervisors. . 

18~83.8. Coo.mils rel:!eiving funding .under this· chapter shall · 
provide a. local cash. or in-kind match of 33'1, percent. For councl4; · ·. 
unable to raise the full match fur the maximum alkicatioll, a partial··. ~l 
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grant s:hB,ll be provided in the amount of thi-ee grnnt dollan: to each 
match dollar. · 

Article 4. Fiscal Provisions 

18984.. This chapter shall remain in effect only untilJune30, 1989, 
and !1$ of that date is repealed,. unless a later enacted statul:e, which 
is enacted before June 30, 1989, deletes or extends that date. . 
. SEC. 2.. No reimbursement iB required by this act pursuant to 
Section 6 of Article XIII B of the California. Constitution beeause n 
county bas the. authority to obtain sufficient funds to pay for the' 
program or-level of service mandated by this act. · . 

CHAPTEB. lil8 

An a.ct to add Section 2970 to the Pen.al Code, relating to mentally 
disordered offenders. · 

[,\ppi-oved by Govcnior Oct<>be>- I. 1!185.. F-.Jed with 
Secretnry of Stale Qomber I. 1!185.] . 

The people of tbe State of Califom.ia do en.act ss Icllows: 

. SECTlON l. Section .2;970 is Ddded t9 the Penal Code, to read: 
9970. (a) Not later tl:ian 180 days prior to the te~tion of 

parole. or release from priron. if the p~oner refus~ tc. agree to 
treatment as a condition of parole 85 required by Section~· ~ess 
good canse is shown for the reduction of that l~y penod, if the 
prisoner's severe .mental disorder is not .in rer:russion o; cann~t b_e · 
kept in remission the medical director of the state hospital which is ~ 
trealfng the parolee, or the county mental health director m ch~ge · 
of the parolee's outpatient program. or the Director of Corrections 
shall subrnR to the district attomev of the county in which the ~ 
parolee.is receiving outpatient trea~ent, or for t~ore in prism~ the · 
district attorney of the county of commitment, his or ber vmthm 
evaliiatinn on rercission. If requested by the district attorney, the 
Written m·aluation shall he ae<>ompanied by supporting !lffidavits. 

- '.The district attorney may then. file a petition with the superior court 
:. 'ffu, continued involt.iritary treatment for one year. The petition shall 
":'.~~e the reasons nece.mt.ating the continued treatr:nent:, with· 
'-::"acCompanyfilgaffida.vits specifying the conditions in subdivision (b) 

.ection 2960 aild that heetment duririg the parole period, if any, 
been continuously provided by the Smte Department ofMenbll 
th either in a ·state hospital or in an outpa.tieut program. The 

"tion. shall also specify why the severe meI!tal disorder is not in 
,~.· ission or cannot be kept in remission if'the person·• treatment is 

t;,cOotiljued. 
.l~) The court shall conduct a. hearing on the petition for 
0 
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<>0ntinued treatment. The.court shall advise the person ofhls or ·· 
right to he represented by an attorney BDd r;if the right to ajury tri 
The attorney for the pe:rsan shall be given a copy of_ the petition, 
any suppodin_g documents. The hearing is a. civ.il hearing, lmwev· 
in mder to reduce costs the rules. of crimiDal discovery as well a; · · 
discovery shall be applicable. 1be need fm continued treatm~t-slj; 
be.proven beyond a.reasonable doubt, and if the trial is by jUiy, 
jury shall be unanimous in its vei:d1ct. The trial shall be by jury u 
waived by both the person and the district attorney. The trial· 
commence DO J.a.ter than :llJ calendar days prior to the time. .. 
person would otherwise have been teleased. unless the tim 
waived by the person or unless good cause is shown. 

(c) The people shall be represented by the district attorney. Ji 
'\ person. is indigent. the county public defender shall be appo:in ,. 

(d} If the court or jury find!I that the patient is a person descri 
ill subdivision (b) of Section 2960, and "his or her severe ·m.e 
disorder is Dc:>t in remission or Cam10t be kept in rel'n.issi 
trea.tment is not continued, the court" shall · mder the pa·
recommitted to the facility in which the patient was confined a 
tiine the· petition was- filed, or recc:>mmitted 1;o the outpa 
progtam in which lie or she was. being treated at the time the peti 
was ftled, ot camm.itted to the State Deparhnent-of Mental H -
.if the person was ;n prison. The conunitment shall be for a peri 
one year from the -date of termination. of_ parole or a pre. 
commitment or the scheduled date of release ·&om pri.<o 
specified in subdivi&ion (a). . 

{e) The person sba!J. be. released ·on outpatient status. if 
corrunitting court finds that there is rea.onable cause to bellev 
the committed person can be safely and effectively treated ' 

·outpatient basis. Except as .provided in this subdivision, 
provisions of Title 15 ( com.rnencing with Section 1600) of Part~ 
apply tQ persons placed 011 outpatient status .pursuant tii, 
·paragraph. The.standard for revocation under Section 1609 sli." 
that .the person cnnnot be safely and effectively treated 
outpatient basis. -

(f) Prior to the terrru113.tion of a commitment under _this 
a petition fqr recoromitment may be filed to determine whe 
patieµt remains a person described in subdivision (b).rif Secti · 
whi.oh severe mental disorder is not iri remission or cannot· be 
in rem.isSion if treatment is· not continued: The· recommi" 
proceeding shall be conducted in accordance with the provi.si 
th.is section. . . . 

(g) Any commitment undeT this section places an afflr· 
obligation on the treatment facility to provide treatment 
underlying ·causes of the person's mental disorder. · 

(h) Except.es pro1>ided in this subdi\~sion. the person.co 
shall be considO!red. to· be an involuntary mental health pati 
be· or she shall be entitled to those rights set forth in 
(aimmencing with Section 5325) of Cb.apter 2- of Part.l of Di~, 
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~ e:;Pepa:tment o~ Ment:.a.l Hea~th may adopt regulati~ns ~ 
.rffio...<e · n!fhts as is _necessary m order to provide for th 
_le·soc~ty of the mpa.tient facility in which the patient ~ 
~~~''I'hb is p:rragraphtiand thJe regulations adopted pursuant . 

iW ecome. opera ve on anuary l 1987. . 
. 'secli~n epplle.s to·penoru- i:Ocarcer'ated befuie, as well 

.. · oeffective date· of this section. . as 
;. e-~itions i~ Section2.960 apply to this section.· 
OO_ern 1s a·conflict between the provisions afthissect' d -' 

th . . f $ lOn an 
.. , e i:rnv1mcn:' o ection 2.960 shall apply. 

5; · .~otwi~~g any other provision of law. there shaJI 
h11ion or limitation on the placement in any state h '!:al 

_ tor of Mental Health of judicially committe. d ospi 
.. nfin d . . petSons or 

.. , ea e lil a state hosptta.1 for pw-poses of mental heal.th 
11tusuant to l'.he Penal Code. · 

·;,':ff· ·Reimbursement to local agencies and school districts 
·.-: - . dated by the st~te p~rsuant to this act shall be made 

.. Part 7 (commenc:rngw1th Section 11500) of Division 4 of 
.,'th." -Government Code and,, if the statewide cost of the 
;'i'cirulnrrsement does not exceed five hundred thousand 

_ ~ .oo_;ooo), shall be made from the State Ma.nda.tes Claims 
;1::· .. 
'*-_:!his act ~h~ only become operative ff SB 12.96 of the 

_ &iJ;lar Semon is ~acted, irJ which case both this act and 
.. ·became operative on the operative date contained :in 
SB ll'.96 of the 1985-86 Regular Se.ssiou is not enacted this 
t become operative. · ' 

;. :~-... 

~~~-~\·_~--

;*~'-'~;::,::,<ho Poil.l Cod~,O;ting 
~.;;f;. ·,..·-;· 
.f;.t>.•l~IJP'ored by Governor October !. 191!:;. F1led ~·!th 
• . . . . . Secrebr)• of Slotc October I. 1985.j .. 

' ~f' the State of Californh. do enact "' follow~ 
_:,_; -

~~-S~ctio!l 2960 of the Penal Code is amended to read: 
.: . e -Legislature finds. that there are prisoners h 
,~le.•severe mental ~rder which caused, was-on: of 
·r:h :s an agir::avating factor in the conim.ission of the 
. ey were mcar'cerated. Secondl;· the Le.,.;•lat 
ereverem tal d' d • o- . ure 

'~. . . en . isor. ers of those prisoners are not in 
... f".3JUI.ot be kept m rellllSsion at the tirne of their parole 
~lio_n o~ parole, there is a danger to society, and the 

·GJDnP.Jl1nn '"h~n-nr+ :- --~ ......... ~.=~ _ ... L _ ,. r 1- r'T"'l • .,., 
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Legislature finds that in order to protect the public fro· m th. · ::". 
't · . ose. persons 1 JS nec-;ssazy to pr?vide mentnl health treatment ,until the --;}, 

severe menb!l,.d1.Sorder which. was one of the causes of 
0

· · · -, 
.a ·-'-'- fa .._ . th • ' r Was an • 8&J:3 ·.""mg c.ur Ill e persons pnor criminal behovior is .in- ~-
rerruSSton and can be kept in remission, · - .·· ~~ 

The ~lllre further finds and declnr~ the Department -~f "'.· 
~:rrecl:ions ~ould evaluate ea~b prisoner for geyeie menrnl· :. ; 
~rd~ durmg th~ fnst year of the prisoner"& senr;e.ace, and tliat -,'.!' 
severely mentally disordered prisoners shonld be provided with an ,;_ 
appropriate level of mental -health treatment while m· · · d ··'· 

h tu d th · . pnsonan . w en re me to e community; · . ._. 
_{bj. As a condition of parole, a prisoner who meets the followfu · ;:_;:·" 

cnterui shall be required to be treated by the State Department 0~ :-0~ Men~al Health_. and the State Department of Mental Health shaU -, ;~ 
proV1de the necessary treabnent: .·;.: 

. (1) '.fhe prisoner has a severe mental disorder which is not in ·~ 
remiss:::m or cannot be kept in remission \Vithout treatment.. The)-i 
term S!lVBLe mental dirorder~ means an illnes. or -''-eas .,' 

di · h h ""' e -or-• 
con tio_n w ic _substnn~y impairs the person's thought~·/:: 
percep~on °.f reality,. emotional process. or judgment; or which-=:·;,~ 
grossly u~paus behavior; or which demonstrates et<idence of. an.';:~;. 
acnte br~ SYi:Jiyome fur Wbichyrompt remission ID the.absence of~~/ 
tr:a~t is =likely. The teon · severe mental disorder~ as used in :•.f,. 
~ section does not incl~e a personality _ur adjustment disorder; .. ':!o,
ep1l~p~, mental retar_dation or othei: de"elopmenta] disabilities, or -,_:[; 
:ddic?~n .~o or abuse of intoxicating substances. The lel:m -~"i: 

remts:SJon means a finding that the overt signs and S}'lllptoms of tbe 1'!- ·. 
seve:e ~ti.I di.larder are controlled either liy psychotropi;,)~~ 
me~~tion _or p.sycbosocial support A person .. Clll1110t be kept. in:.',)'. 
r"';l=on without treatment''..if during the year prior to the question.;;:-:· 

. bemg befoie the Board of Prison Terms or a trial court, he or she has" .. ; 
?cen in remission and he or- she ha.s been physically \-iolent,'except-P• 
m se!£-defense, 'or he or she has made a serious threat of substantial'!<'.'.. 
phy&e>1J harm upon the person of another so as to cause the' tar-get;:-"~:: 

. o'. the thr"'.lt lo re.asonablJ'. feru: for !Us or her safety or the safety ciE·.--;, 
his or her unmediate family, or he or she has intentionally caused-:'.~ 
properl)' damage, or he or she ~s not vcilunrnrily followed the':, :, : 
treatment plan. In determining if n· person has •·oluntari!y followed'·,·;::; 
the treatment plan. the standard shall be whether the'perspn hiiS-:·~~ 
actfill as a reasonable person would .In following the treatment plan.'·~·:,~ 

(2) The severe mental disorder was one of the causes of or was a.1!'.~~;:' 
aggravating factor in the commission of a crime fur whiclJ the :;.if_~ 
prisoner WU senten1'ed to prison_ · . . ·'. ~<·:; .. 

. (3) The prisoner has been in treatment for the severe menb!l 0:": · 
disorder for 90 day. or .more within the year prior to the prlsaner·'.11 s~· 
parole or relell.ie. : ; . '.:;.;;· 

_{4) Prior to release on parole the persou in charge of treating th~:--::"f 
pnsonec end a prn1'1icing psycruatr.ist or psy-cbologlst from the Stat'¥';~::. 
Department of Meat.al Health ha\'e evaluated the ptjsoner :iLa:;'_;'.' 

·:.;-..... ;;(. 
~: ·~·~:~~ 

~.Y::.. 
!"1. 
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'.'~}t-°~i;y of the Department of Correctio~ and a clJief psychial~t of 
·:.,_:;: . .the Department of Corrections has certified to the Board of Pnson 
"'_:·:'.:tfimi& that the prisoner has a severe mental disorder. that the 
./;~-~rder is not in remission. or cannot .be; kept in rem.issi':'n. due to 
:,\>~;,:;.edical or p.-ychoi:ocial reruions or failure of the pn.soner to 

.f.·;,\··~,,;,qhmtuily follow pr~bed medical treatment, or both, aml that 
;~·.·.':\;fne ·severe mental disorder was one of the causes o_r WM· an.. 
;3y_._;-t''i\i~nvating fai:tor in the prisoner's criminal behavior. For prisoners 
~:~~··'t< .. bi<ill& ti:eated by the State ~epartment of Mei:i~ Heal_tb ~111~unnt 
~,:,.::'' · ;ft6.Se.ction 2684, the certification shall be bl' a ch1e;- ps:ych1atristo!the 
-:!1\.-i_it:VaPru-tment of Correctiorn,. and the evahi~tio':' shwl be done ~t a 
.~:,~-~~;'.o-$.t.e hospital by the PBrS';'~ at the state hosp1rnl m cbarg~ of treating 

;·;::::-:,· ... :.the prisoner and a practicmg psycblstrlst or psyc:hologrnt frorp the »' ..... ;-·t, ... .: · · '· • f Co _..., ns ' _.,:·,· c ·, :);Upartment o rT<=->0 • • 

:-:;~:~· i_;;)· ,;y-the professionals doing the. evaluation do not concn~ that (A) the 
~-.:-:_,_; ;p$oner has a severe mental dis?rder, ?1' .<B} that the disorder IS not 
;!~~;;-'liin:c~1m or cannot be kept.m renussion, or (C}_ that. ~e. ~v_ere 
~:~.;~~?"..,il~n~ ~order was a cause.?£,~ aggraval~d the pnso'!er s cr.iminal. 
;,, :: ':~Yior. and a chief. psycl:iiat:rist has certified the pnsoner to the 
_(--:-;::::a_~ of Prison Terms pursuant to this p:U-a~aph, then _the Board of. 
.':~·::~ruon Tenns shall order a further erammat:ion by two mdependeut 

;\;/;protessionals, who have at least five. years of experience in: the 
w, •.:.:·diagnosis and b:eal:ment o( ment'.'1 disorders. who may be et~ 
- .:'.~-.:-_pSycbiatrists, o.r lkensed J?sychalogist:s who ha~e a doctoral de~ee m J.: :·_,ps}•chology. Only if b9tb mdependent professionals C?':'mrr wilh tl~e 
01.\':-·,:clrlef .psyclriafTist's certification., shall the. proV1S1ons of. this 
~ :-'- ':·.:mibtlivision be applicable to the prisoner. _ . . . · 
-~;;; _,:;~_<Op. JUiy l of eaCh. }'ear the Department of a;irrect:ions and the 

; ; ',;:·:·'.·Sf.ate Department of Mental .Health shall submit t? ·the Bonni. of 
:"': -~iPtism. Terms e list of 20 or more independent professionals on which 
-;: '-'.·~.fi~\±i .. departments concur. The professionals shall not be state 

/;.=_:;.$6\!ernment emplo_Yees :ind shall have at least fh_'e years of 
'~~;:,~:,:;,~erience in the dingn=s 11.J1d treatment of men1?'1 disorders and 
j:,;;-,~ ;_:kb~ :include psycltlatrists and licensed psychologist~ who ?~v.e a 

,:;-!<.':;:.;;:- !ilriclnral degree Jn psychology. Fur purposes of this subd.i-..1sion, 
-$.-;_;_~-~-:·,,when the Board of Prison Teems receives the llit, they shall only 
.ef'-:,>· .:iii]i.Point independent professionals from the list. The list~ ~ot be 
-;,;,~:_::- .. )ip.dlng on the Board of PrisOn Terms un~ they b~ve receive~ it, and 

~b":· .. ~_!jail not be binding after June 30 follow1.0g recei.pt o~ the .list. . 
~-~·~:- .. : ''(5) Tue crime referred to in paragraph (2) WGS"' crtme _m 'Y'~'ch 
;--::.; ; .. -ili,e prisoner used force or violence, or caused serious bodily WJUrJ' 
}~~--~~ ~efined in paragraph (5) of.subdivision (e)_ ~f.Section 243. 

.;(~.":J::'?:S~~ (I) The tTeatment required by subdiv1smn .<hJ s~ be 

.,'.,~-~-~ ')iri.patient unless the State Department of Mental Health certifi~ to 
't!:!~•'th!!'.Board of Prison Terms that tberei& reasonable cause to believe 
·"?-:t Jil!J~.parolee can be safely and effectively treated on. an _outpatient 
~,; .. ~i.!', in which case the Board of Prison Terms sball J?ern:ut theS~ale 
:'::;>!J;lepartment of Mental Health to place the parolee m an outpatient 
~'..:fui;~atment program specified by the State Deparhnent of Mental 

-;~~f~:~}~· . ·. . 
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\.Health. AD.y p~o!1~ who is to ~ required to accept treatment·- :
pursuant to subdivmon (b) shall be mfonned in writing of his or her .. ·: 

_ righ~ to request a h~g _p=suanl to_ subdivision {d). Prior io .. · 
placmg a parolee m a -IOcaJ outpatient program, the State : 
Department of Mentul He.:ttll shall oonsult with-the local outpatient · 
program as .t~ the appropriate treatment plan. Notwithstanding any '-'· 
other proVISlon of law, n patolee ordered to have outpatient. : ~ 
treatment pnrsuant to this section may be p1aced in an outpatient> --.:'
treatment program used to- provide outpatient treatment under · 
Title_ 15 (commencing with Section 1600) of Part 2, but the · 
procedural provisions of Title_ 15 shnll not apply. The directm- of an 
outpatient program used to .provide treatment under Title 15 in
which a parolee is placed ma.y plar:e the-parolee in areC'Dre mental · 
health facility if the parolee can no longer be &a.rely or effectively 
treated in the_outpatientprogram, and nntil the parolee can be safely 
and e!fective!y treated in the program. Within _15 days after. 
placement in a se<:ure facility the Srnte Department of Mental 
Health shall conduct 11 hearing on whether the parolee can be safely - .-. 
and. effecfo•ely treated in the program. Befure deciding to seek. · ? 
revocation of the- parole of a parolee receiving mental _health ;? 
treatment pursuant to subdivision (b). and return him or he:r to · 
prison. the puole officer shl!ll consalt with the director _of the 
parolee's outpatient program. -

_ • -(2) If the State Department of Meotal Health has not placed 8 

parolee on outpatient treat01ent withip sixty days afi-er receiving 
custody of the parolee or after parole is continued pui-sllfillt to 
Section 3001, the parolee may requeiit a hearing before the Board or · 
Prunn Tenns, and the board.shall. conduct·a be.<1ring to determine 

_ whether the prisoner shall be treated as !In inpatient _or an 
outpatient. At the hearing, !be burden shall be on the State 
Department of Mental Health to establish tlmt the prisoner requires 
inpatient treatment as described in this subdivision. If the prisoner 
or any person appearing on his oT her behalf at the hearing requests 
'it, the board shall appoint two independent professionals as provided 
for in paragraph (4) of rubdivi.sion (b). 

{d) (1) A prisoner may requelil a hearing before the Board of 
Prison Terms,. and the board shall condµct a hearing if SEJ requested, 
for the purpose of proving that the pnsoner does not meet the 
criteria in subdivision (bl. At the h¢aring the-burden of proof sbaU 
be on the persan OT agevcy who certified the prisoner wu:ler 

· parng..-aph (4) of subdivision (b). If the primmer or any person 
appearing cin his or her behalf at the hearing requests_ it, the board 
shall appoint two independent professionul~ HS provided far in 

'-paragraph (4) ofsubcliviSion (b). Theprisonershallbeinfonned at 
the hearillgofhis or ber rightt_o request a trial pUTSUllnt to paragraph 
(2) of this mbdivision. The Board of Prison Terms shall prnvide a 
prisoner who requests a_ trial a petition fonn and instructions for 
filing the peti_tiou.-

(2) A prisoner who disagrees witl;t the determination of the Board 

--

·-' ' -
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t..-~: ... 
~f:l!ison :rerms that ~e or she meets the criteria of subdivision (b). 
· _ , file m the supenor court of the C<Junty in. whlch he or she is

·:- cerated ot is being treated a petition for a hearing on whether 
, {\( m: she meets the criteria of subdivision (b). "Fhe "<>urt dmll 
_..;f!inducta hearing on the petition within sixty celendar days after the 

_.;$:,/@ii#tion is filed, unless either ti.me is W11ived by the petitioner 01 ~ 
:'.' ~\~'~a?.p.sel. or good cause is show:n.. The order of t~e Board of Prison 
~f;;<\lftrms ~all be in effect un~ the co~plehon of the eourt 
_'!:;._;',;'Ji>rooeedings. The court shall advise the petilionec of bis or her right 

'f:'.:.:':(!;1 be reptesented b;· an attorney and of the right to a jury trial. The 
. :~·: ~";i(ttorney for the petition& shall he given a Copy of the -petition, and 
~:·,-::-'f.'_· ~Y- supporting dn=ments. The hearing shnll be a civil hearing; 
.,,.~-.:~"116-Wever, in order to reduce costs, the rules of crlminal. discovery as 

~ ~:. \ii;ll as civil discovery, shall be applicable. The stand~d of proof shall 
;;-: Ra: beyond e reasonable_ doubt; and if !be trial is by jury, the jury shall -
~ .. b?_ llllanimous in its verdict The trial shall be by jur)' unless waived
~\'.;\: {!¥'both the person and the district attorney. · 
~ .. '$"-;"" ~-{3) The ·provisions of this subdivision shall be applicitble to a 

-.~·_:: · cootinna.tion of a parole pursuant to Sei;tion 3001. 
-:~<-~ -.. {e} H the prison~'i; severe mental disorder is put into renWsion · 
}t-:': ~ming !;he parole period, and. can be kept in remission. the Director 

~-;_-. · ofMentalBealth shall notify the Board of Prison Terms and tlie State 
/.'>- Department of Mental Heulth shall discontinue treating the parolee. 

~. lfJ -(1} Not later than UID days prior to the teimin.ation of parole, . 
00- release horn prison if the .prisoner refused to agree to_treabnent ' 

-=:.-:;,:;· ~a condition of parole as required by this seclinn. unless good cause --
~~'... ;s· shown for the reduction of that 180-da.y period, if the prisoner's_,

severe mental disorder is not in remission or cannot be kept· in .. -_ 
:~:f ~-. -~~piission, the mediciil director 9f the state hospital which is t:r~ating · 
: ,_. '. '. ,the parolee, or-the- c:ounty mental health director in cba,rge of the_,. 
;~-;j._ parolee·s outpatient program, or the Director of Corrections shall · 
ft_~.~--'~.-_:._-: ~IDit to the district attorriey of the cotmty fn. which the parolee is~· 
·""- r~eiving outpatient treatment, or for those in "prison the dislrict / 

nltomey of the county of comm:itruent. his or her written evalil:ilion 
. P!l · rem,i:;sion. If requested by the· district attorney, the written
'l"alualion shall be accompanied by supporting affidavits. The 
\fi&trict altoniey may then file a petition with the superior court for 
eontinned involuntary treatment for one year. The petition shall
st~te the reamns necessitating the continued treatment, with 
iiccompanyfa,g affidavits specifying the conditions in subdiVision (b) 
and that treatment during the parole period, if any, hllS' been 

• -" eontinuously provided- by the State Department of Mental Healih 
/~:.:',. eitper in a sb!.te hospital OI in an outpatient program. The petition 
:;.--::.-,=::.~all also specify why the sevece mental disorder ls not in remission 

-;;< .;; Q~ cannot be kept in_ rem_ission if the person·s treatment is not 
.•. ,,•- .'..; continued. · 

--~".ltS'·:: (2) The court shall conduct ~ hear;ing on the petition for 
.1~;,,.-,::;._ continued treatment. The court shall advise the per.On of his or her 
.-!J..'i:/'f.;·/. right to-bl" represented by an attorney and of the tight to a jury trial. ,,... 

;:w.~~~\: 

--
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The eltorney for the penon shall be giveo a copy of th~ petition., and 
any supporting do=enls.: The hearlng shall be a civil qearing 
however:~ o~der to reduoe costs the rul~ nf criminal dis=v7ry. 3; 
well as civil discovery, shall be applicable. The need fur continued 
!'ea~ent ~be proven be)'ond o reasonable doubt, and if the !rial 
JS by Jury. the JU:ry shall be unnnimous in its verdict. The trial shall 
be by j'.-113' unless waived by both the person and the districtattomey. 
1_be trial shnll .rommence no later than 31) calendar days prio:i- to the 
time the pecson would otherwise have beeri released, unless the time 

, is waived. by the person or unless good cause is shown. . : 
'- · {3) The people shall be reprnsented by the district attorney. ·IHhe 

person is indigent, the county public defender shall be appointed_ 
(4) If th., court or jury £nds that the patient is a person deSCrlbed 

in subdivision (b], and l1is or her severe mentw disorder is not in 
reiIDssion or cannot be kept in remission if treatni.ent is not 
continued. the rourt shall order the patient reC!Ommitted to the 
facility in whii;h the patient was confined et the time the petition was 
filed. or recommitted to the outpatient program in which he or Gli 0 

was being treated at the time the petition was Ried.. or committed 
to the State Department of Mental Health if the person was in prison.. 
The commitment shall be for a period of one year .&om. the date of 
termination <if parole or a previous comm.i.tment OT the ~eduled 
i:ln.te of release from prison as specified in paragraph (l)_ 

(S) A person shall be released on, outpatient status if tbe 
committing "°art .linds that there is reasoruible cause to believe.that 
the c0mmitted person can be safely and effectively treated on an 
ou~atient basis. &cept as provided in this paragraph, the provisions 
<if Title 15 (commencing with Section 1600) ·of Part 2.. silltl.l apply to 
.r;>ersons placed on outpatient status pursuant fo this paragraph. The 
Staridard for.revocation under Sectirm Hi09 shall be tbat the peTSOJt 
cannot be safely and effectively !rented on an outpatient basis. · 
. (6) Prior. to the tcrmiJJ.alion of a commitment under this 

subdi<>iGion, a petition for iecomrnitment may be filed to determine 
whether the patient· remains a p&son described in subdivision (b) 
whicli severe mental disorder is not in remission or caruwt be kepf 
io. remission if treatment is. not continued. The recoro.mibnent 
proceeding shall be oonducted in accoi;dance with the proyjstons of 
this rubdivisioo. . · · 

f!) Any commitmen·t under this section places an affu-nlllf:ive 
obligation on the treatment facility to provide treatment for the 
underlying causes of the pe!:son's mental disorder. 

(8) Except as provided in this paragraph, the. person comffi.itted 
shall be considered to be an involuntary mental health patient and 
lie or she shall be entitled to those rights set forth in ArticlE! 7 
(co~encing .v.'ith Section 5325) of Chapter !1. of Part 1 of Q;vfsion 
S o.f the Wel.lai:eandinstitutions Code. CommencingJanuary 1, 1986, · 
the ~tate· Department of Mental Health mai• adopt regulations to 
modify those rights as·_iS necessary in order to provide for the 
reasonable security of the inpatient facility in which the patient is 
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- ·l;i,eing held. This paragraph ;=d the regulations adopted parsunnt 
.'thereto shall become opern.tfre on J.e.nu~ l, !987. __ 
. '·· _{g) Before releasing any l!lmate or tennm.ating supen'.151on of any 

. ,.,_,~: · amlee who is a danger to self err others. or grn.~>ely d1m?Ied as a 

.:; ~- p suit of mental disorder. and who does not come withln the 
~~~;:7 re . .::..;-·of subdivision (b) the Director of Corrections may, up-0n , ~- . gra--v~ • th · ta 
"."' ·:.: • ·bnble can.re. place, or cause to be placed. e person m o s te_ 
{":":: lro ital pursuant to the Lant~~~~b:;s-Short Act. Part 1. 
~~.~ tc;":urumdng with Section 5000) of D1"1Slon 5 of the Welfare and 

• ~.j•_· T:nstitu tions Code. d his 
'.~ ... .,, _..,__~;~~-'· . fb) The cost .of inpatient or ou~atient treatrn.en_t un er t 
.,- f,,-. ,-... ~ .. · .... •cl shall be a state eTpenre while the person ts under the 
~ ~- .. , .. ~:P: .... • -- f:l,.l'l...I: e .... . . 

;,:.~ -~~ '.=~,' ·l)risdiction of the Department of Corrections. 
/~ 1. · (i) Any person placed outs:i~e of _a facility of .the Dep~en~ of 
1;.:: c;; tionsfnr the purposes of mpa.bent treatment under this aJ!;icle '... :Oat be deemed to be released :from imprisonment or !roi:n the 

r:rustody of the Department of Corrections prior to the expllBtion of 
the uiiuiznum term of imprisomnent of the ~erson. . 
: -(j} The amendments to this section made m the first year of the 
i985--86 Regular SeSsion apply to peTS~S incarrern.J:ed before, aswell 
as after the effective date of those nro.endments. · 

~ ..... 
_;_-, 

l-... <r_'"'l ... >~:· 

. .. : ~~~~-~··".• 

.:~~~-;.~~:: 
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··SEC. 'J?.. Section 3003 of the Penal Code is amended to· re.ad! ~ 
. 3003. (al An inmate who is released on para.le shall be returned 
to the county &am ,vhich he or she was coII11I11tted. . ~ 
. (b) Notwithstanding subdivision {a), an'iru:na~e may be ~eturned . 
to another county in a case where that would he 111 ~e best ~terests 
of the public and of the parolee, If. the autbonty set~g the 
conditions of parole decides 0n a return to another county, tt shall 
place its; reasons in writing in the parolee's permanent record. In 
maldng its decision, the authority may coru;ider, among others. the 
following factors: ·. 

(l) The need to protect the lile or safety of a victhn. the parolee, 
a witness or any other person. 

(2) Public concern tha! would reduce the chance that the 
inmate's parole would be snceessfully completed. . 

(3) The verified existence. of a work offer, or an edncati,oml or 
vocational training pro gm m. . , . . · 

(4) The last legal residence of the l.IUllll~ havmg been 111 another 

rounty. . . 'th b th 
'(~ The .Wstence of family: in another county WI w . om e 

iruil.ate has maintained stro11g ties aniJ: whose support would mcreare 
t\le chance that the inmate's parole wciuld be successfully completed. 

. (6). The lack of necessary outpa~ent tre~ent program! for 
'parolees receiving treatment pursuant to Sectian 2.96lJ_ 

(c) An m.ai.ate may be paroled to another stale pursuant to any 
· other provision of law - . · 

SEC 2..5. Notwithstanding any other provision of law, there shall 
· b" no prohibition or l.imi.tation on· the placement in any state hospital 

by the Oirector of Mental Health of j'!diciallr committed person.s or 
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of per.sons confined in a state hospital for purposes of mental health 
treatment pursuant to the Penal Code. ., . 

SEC. 2.15. The Legislature finds and· declares that Department of 
Corrections .pri:roners subject to the provisio!L~ of this act are in 8 
separate, di&linct class from perwns who have been committed by. 
the State Department of Mental Heal.th unde, the provisions of · 
Sed:ion 1Cll!6 or 1(170 of the .Penal Code, or former Section 6316 af the. . 
Welfnre arullnmtutions Code. Therefore, it is not intenqed that llll.J' 
provision of tllls act-be construed in llllY way to effect the status of 
persons committed to the State Department of Mental Health under 
Section 1026 or 1370 of the Penal Code, or furmer Section63l6 of the 
Welfare and Institutions Code. Nor are the prnvisions of this act 
intended in any manner to affect decisional law interpreting thosf! 
Btatul:es.- . 

SEC 2..85. Reimbursement to local agenC-'ies and school districts 
fur costs manda!ed by the sl'ete ptmillllilt to this act shall be made 
pursuant to Part 7 (commencing with Section 17500) of Division 4 of 
Title 2 of the Gol'emment Code and, if the statewide test of the 
claim fur reimbursement does not exceed five hundred thciusand 
dollars ($500,000), shall be made from the State Mandates Claims-· 
Fund. 

SEC. 3. E!<<;ept as provided in paragraph (8) of subdivision (f} of 
Section 2960 of the Penal Code, this act shnll become operalive on 
July 1, 1986. 

.CHAPTER 1420 

An act to add Section 11165.5-to the Penal Code, relat:in.g to crimes. 

[Approved by Go•=•r October l, 19BS. Filed with 
Seccetury of State October L. 1!185.] 

·The people of the St:ite of Califomfo do tmact e.s follows: 

SECTION I. . Section 11165-5 is added to the Penal Code, to read: 
11165.5. As used in Sections 11155 and lll56.5, "dllld c:are-· 

custodian," in addilian to the persons specified therein, mean~ an 
instructional aide, a teacher's aide, or a teacher's assistant employed 
by any public or private school, who bas been lrai.aed in .the dunes 
imposed by this article, if the ~chool di<bict has so warranted to the 
'stnte DepartmenfofEducation. It also includes a classified employee 
of any public school who has been trained in the duties imposed by 
this article if the school has so warrai:tted to the State Department of 
Education . 

SEC. 2. School districts which do not train the employees 
specified in Section 11165.5 of the Penal Code in the duties of child 
care custodians under the child .abuse reporting laws shall report to 
the State Depait:rmmt of Education the reasons why this training is 
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ot pro11idecl . . 
._5~C. 3. The Legislature declares that this act mandates a new 
.. ogram or higher level of service on local goverrunent. As requir-ed 

. Section 6 of Article XlII .B of the Califurnia. Con~lil:ution. 
rcitllbur=t to local agencies and school district& for costs 
m!IJldated by the state pursuant to th.is act shall be ma.de pursuant 
·tq,Part 7 (co=encing with Section 17500) nf Division 4. of Title 2 
gf;the Govem.xnent Code and, if the statewide cost of the claim for 
i-eimbursement does not exceed five hundred thousand dollar; 
(~00.000), shall be lnllde from the State M=dates Claims Fund. 

· ·-sEG 4. No reimbursemeut is required by this act pursuant to 
;""Section 6 of .Article XIlI B of the California Constitution because the 

cihly costs whlch may be incurred by 1110"21 agency oi:- school district 
<"·Mr_.ill be incurred becau.<>e this act creates a new crime or infraction 

.;- ''dia:nges the definition of a crime or infraction. changes the penali; 
':- -: for a crirne or infraction. or eliminates a crime or infraction. 

CH.APTER 1421 

·:An act to amend Sections_ 39510 l!!ld 39512.5 of, and to repeal 
.. Section 3951CL5 of. the Health and Safe!)' Code, relatin.g to air 

pollution. . 

[Approved by Ccvernor O.::tob"' l, 1!185.. Fi.led with 
Setorebuy_ of State Ocrnhe.- l, l.91!.5.] 

The people of the State of Cslifornia da enact :;s follow~; 

SECTION 1- Section 39510 of the Health and Safety Code is 
ameuded to read, 

39510. (a) The State Air Resources Board is conlinued in 
- enstence in the Resources Agency. The st.ate board sh.lill coils.is! of 

nine members. 
(b) The members shnll be appointed by the Governor with the 

· consent of the Senate cin the basis of their demonstrated interest and 
proven ability in the field af air pollution control and their 

· understanding of the needs of the general public in connection \\~th 
air pollution problems. Five members shall have the followmg 
qualifications: 
_ (I) One member ~hall have training and experience in 
automotive engineeriIJ.g or closely related fields. · 

(2) One member shall have training and experience in chemistry 
meteorology, or related scieutilic fields, including agriculture or law'. 

· (3) One member sha.ll he a physician and surgeon or an authority 
on health effects of air pollution. · 

(4) One member shall be a public.member. 
(5} 011f3 member shall liave the qual.IBcations speci.6ed in 

paragraph (1), (£),or {3) or shnll have experience in the field of air 



STATE OP CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

.• CRAMENTO, CA 95814 
ONE: (916) 323-3562 

X: (916) 445-0278 · 
E-mail: csmlnfo@csm.ca.gov 

July 10, 2001 

Mr. John Logger 
SB-90 Coordinator 
County of San Bernardino 
222 West Hospitality Lane, 4th Floor 
San Bernardino, CA 92415-0018 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 
. . 

Re: Mentally Disordered Offenders: Treatment as a Condition of Parole - OO-TC-28 
County of San Bernardino, Claimant 
Statutes of 1994, Chapter 706 
Statutes of 1989, Chapter 228 
Statues of 1988, Chapter 658 

' Statutes of 1987, Chapter 687 
. Statutes of 1986; Chapter 858 .. 
"' Penal Code Section 2966 

Dear Mr. Logger: 

Tiie'Cornmission on State Mandates determined that the subject test claim subinittal is· 
. complete. The test claip:i initiates the pl.·ocess for the Commission to consider whether 

the provisions listed above impose a reimbursable state-mandated program upon: local 
entities. State agencies and interested parties are receiving a copy of this test claim 
because they may have an interest in the Cqmmission's determination. 

The key issues before the Commission are: 

o Do the provisions listed above impose a new progra,m. or higher level of service 
within an existing program upon local entities within the meaning of section 6, 
article XIIl B of the C_alifornia Constitution and costs mandated by the state 
pursuant to section _17514 of the Government Code? ·· 

0 Does Government Code section 17556 preclude the Commission from finding 
that any. of the test claim provisions impose costs mandated by the state? 
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Mr. John Logger 
July 10, 2001 
Page 2 

· -The Commission requests your-participation in the following activities concerning this 
test claim: 

• Informal Conference. An infom1al conference may be scheduled if requested 
by any interested party. See Title 2, California Code of Regulations, section: 
1183.04 (the regulations). 

• State Agency Review of Test Claim. · State agencies receiving this letter are 
requested to analyze the merits· of the enclosed test claim and to file written 
comments on the key issues before the Commission. Alternatively, if a state 
agency chooses not to respond to· this request, please submit a written statement 
of non-response to the Commission. Requests for extensions of time may be 
filed in accordance with sections 1183 .01 (c) and 1181.1 (g) cif the regulations. 
State agency comments are due 30 days from the date of this letter. 

-• Claimant Rebuttal. The claimant and interested parties may. file rebuttals to 
state agencies' comments under section 1183.02 of the regulations. The 
rebijttal is due 30 days from the service date of written comments. 

• Hearing and Staff Analysis. A hearing on the test claim will be set when the 
record closes. Pursuant to section 118 3 . 07 of the Commission's regulations, at 
least eight weeks before the hearing is conducted, a draft staff analysis will be 
issued to parties, interested parties, and interested persons for comment: 
Comments.are due 30 days following receipt of the analysis. Following receipt 
ofany comments, and before the hearing, a final staff analysis will be issued. 

• Mailing Lists. Under section 1181.2 of the Commission's regulations, the 
Commission will promulgate a mailing list of parties, interested parties, and _ 
interested persons for each test claim and provide the list to those included on 
the list, and to anyone who requests a copy. Any written material filed on that 
cla_im with the Commission shall be simultaneously served on the other parties 
listed on the claim. 

• Dismissal of Test Claims. Under section 1183. 09 of the Commission's 
regulations, test claims filed after May 5, 2001, may be dismissed if postponed 
or placed on inactive status by the claimant for more than one year. Prior to 
dismissing a test claim, the Commission will provide 150 days notice and 
opportunity for other parties to take over the claim. 
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Mr. John Logger 
July 10, 2001 
Page 3 

.. ') 

If the. Comni.ission determines that a reimbursable state mandate exists, the claimant is 
responsible for submitting proposed parameters and guidelines for reimbursing all 
eligible ·iocal entities. All interested·parties· and affected state agencies will be given an 
opportunity to comment on the claimant's proposal before consideration and adoption 
by the Commission. · · 

Finally, the Commission is required to· adopt a statewide cost estimate of the 
reimbursable state-mandated program within 12 months of receipt of an amended test 
claim. This deadline may be extended for up to six months upon the request of either 
the claim.ant or the Commission. 

Please contact Nancy Patton at (916) 323-8217 if you have any questions. 

s 
Assistant Executive Director 

Enclosures: Mailing List and Test Claim 

f:/mandates/2000/tc/00tc27 /completeltr 
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Commission on State Maui/ates 

List Date: 07/10/2001 Mailing Information· 

Mailing List 
Claim l\lumber OO-TC-28 Claimant County of San Bernardino 

Subject 

Issue 

Statutes of 1994, Chapter 706 et al; Penal C.ode Section-2966 

Mentally Disordered Offenders: Treatment as a ·condition of Parole 

Hormcet BnrkschR!, 

Mnndate Resource Seriices 

8254 Heoth Peak Place · 

Antelope CA 95843 

Mr. Louie DIN inn I, Executive Officer 
Board of Prison Terms 

I I 515 K Street, Suite 600 
! - Sacramento CA 95814-4053 

Tel: (916) 727-1350 
FAX: (916) 727-1734 

Interested Person 

Tel: (916) 445-1539 

FAX: (916)445-5242 , 

State Agency J 

)-,·-------·--·_---· --------- ---·-·-.... __ --- ___ , _____ ., ___ _ 
_ ., Mr. Glenn Haas, Bureou Chief (B-8) 

Stnte Controlle~s Office 
Division cf Accounting & Reporting 
3301 C Street Suite 500 · 
Sacramento CA 95816 

Mr. Steve Keil, 

California State Associotion of Counties . -

1100 K Street Suite l 01 
Sacramento CA 95814-3941 

Mr. John Logger, SB-90 Coordinator 
Auditor-Controllers Office 

212 West Hospitality Lane 

S•n Bernardino CA 92415-00 I S 

Tel: (916) 445-8756 
FAX: (916) 323-4807 

State Agency 

Tel: (916) 327-7523 

FAX: (916) 441-5507 

Interested Person 

Tel: (909) 386-8850 
FAX: (909) 386-8830 

Claimant i. 
-----------------' 
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Claim lliumber 
i 00-TC-... ~ Claimant County of Sai. ·_. kardino 

AubJact 

~sue 
Statutes of 1994, Chapter 706 et al; Pen.al Code Section 2966 

Mentally Disordered Offenders: Treatment as a Condition of Parole 

Mr. Jomes Lombard, Principal Analyst (A-15) 

Department of.Finance 

915 L Street 

s·ocramento CA 95814 

Tel: (916)445-8913 

FAX: (916) 327-0225 

State Agency 

--~-----------~ 

Mr. Stephen Mayberg, Director 
Depanment of Mental ·Heoltl1 

1600 9th Succt 

Sacramento CA 95814 

Mr. Manuel Medeiros, Asst Attorney General (D-8) 

Department of Justice 

Govemmeat Lew Section 
13 00 l Street · 1 7th Floor 
Sacrwncnto CA 95814 

Mr. Ron Metz, Facility Captnin • MDO Program 
Department of Corrections. 

P 0 Box 942883 

Socrwnento CA 94283-0001 
-· .·-· 

Tel: (916) 654-3565 

FAX: (916) 654-3198 

State Agency 

Tel: (916) 324-5475 

FAX: (916) 324-8835 

State Agency 

Tel: (916) 324-4771 

FAX: (916) 000-0000 

State Agency 

r-~~fi::~~;;:f~~Young :~i·~:~~-=:·-.--------. ----·--·-·.-:----·-1 

I 7 Park Center Drive Tel: (916) 646-1400 I 
Secramento Co 95825 FAX: (916) 646-1300 

I Interested Person I 

Ms. Marianne O'Malley, Principal Fiscal & Policy Analyst (B-29) 
Legislative Analysts' Offii:e 

925 L Street Suite 1000 

Sacramento CA 95814 
Tel: (916) 445-6442 

FAX:· (916) 324-4281 

Interested Person 
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C.lalm lllumber 
'1 

00-TC-... ~ . Claimant· 
.. ") 

· County of S ai.·. - ~mardino 

}ubject 

Issue 

Statutes of 1994, Chapter 706 et al; Penal Code Section 2966 

Mentaily Disordered Offenders: Treatment as a Condition .of Parole 

Mr. Keith B. Petersen, President 
Sixien & Associates 

5252 Bnlboa Avenue Suite 807 

San Diego <;:A 92117 

Mr. Steve Smith, CEO 

Mandated Cost Systems, Inc. 

2275 Watt Avenue Suite C 
Sacromento CA 95825 

I Jim Speno, 
j State Controller's Office 

I Division of Audits (B-8) 

300 Capitol Moll, Suite 518 P.O. Box 942850 
Sacrnmento CA 95814 

Tel: (858) 5 I 4·8605 
FAX: (858) 514-8645 

Interested Person 

Tel: (916) 487-4435 

FAX: (916) 487·9662 

Interested Person 

Tel: (916) 323-5849 
FAX: (916) 324-7223 

State Agency 

l-----·---------------,--, 
- 1' Ms. Pam Stone; Legal Counsel 

DMG·MAxIMuS 

4320 Auburn Blvd. Suite 2000 

Sacram'ento CA 95841 

Mr. David Well house, 
Wellhouse & ASsociatcs 

9175 Kiefer Blvd Suite 121 

Sacramento CA95826 

Mr, Gary Winson>, President 

Colifornia Public Defenders Associelion 

3273 Ramos Circle, Suite 100 

.Sacramento CA 95827 

Tel: (916)485-8102 
FAX: (916) 485-0111 

Interested Person 

Tel: (916) 368-9244 

FAX (916)368-5723 

Interested Person 

Tel: (916) 362·1686 
FAX: (916) 362-5498 

Interested Person 
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State of California 
COMMISSION ON STATE MANDATES 
980 Ninth Street, Suite 300 For Official Use Only 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1 (2191) 

TEST CLAIM FORM 

Claim No. 

Local Agency or School District Submitting Claim 

COUNTY OF SAN BERNARDINO 

Contact Person Telephone No. 

Bonnie Ter Keurst (as amended); Original claim - John Logger (909) 386-8850 

Address 

OFFICE OF THE AUDITOR/CONTROLLER-RECORDER 
222 W. HOSPITALITY LANE, SAN BERNARDINO, CA 92415-0018 

Representative Organization to be Notified 

None 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 
1 i514 of the Government Code and section 61 article· XlllB of.the California Constitution. This test claim Is filed 
pursuant to section 17551 (a) of the Government Code · 

ldentlfy specific section(s) of the chaptered bill or executive order alleged to contain a mandate, Including the 
particular statutory code sectlon(s) within the chaptered bill, If applicable. . 
Statutes of 1986, Chapter 858 (Section 4); Statutes of 1987, Chapter 687 (Section 8); Statutes of 

1988, Chapter 658 (Section 1 ); Statutes of 1989, Chapter 228 (Section 2); Statutes of 1994, 
Chapter 706 (Section 1 ); Statutes of 1985, Chapter 1419; Penal Code Section 2966 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A 
TEST CLAIM ON THE REVERSE SIDE. 

Name and Title of Authorized Representative Telephone No. 

Bonnie Ter Keurst (909) 386-8850 
REIMBURSABLE PROJECTS MANAGER 

Signature _of Authorized Representative Date 

February 2, 2006 
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COUNTY OF SAN BERNARDINO 
TEST CLAIM 

As Amended February 2, 2006 
Penal Code Section 2966 

Statutes of 1985, Chapter 1419 
Statutes of 1986, Chapter 858 
Statutes of 1987, Chapter 687 
Statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, Chapter 706 

MENTALLY DISORDERED OFFENDERS: 
TREATMENT AS A CONDITION OF PAROLE. 

TEST CLAIM NARRATIVE: . 

The statutes cited above that are the subject of this test claim added and amended Section 
2966 of the California Penal Code. Section 2966 allows a prisoner or parolee to file a 
petition in superior court to challenge the State's determination that the prisoner/parolee is a 
mentally disordered offender (MOO} and subject to Penal Code Section 2962 which requires 
continued mental health treatment as a condition of parole. 

Section 2962 defines the criteria under which the State can require an MOO be t~eated for a 
. severe mental disorder by the State Department of Mental Health. The criteria includes: 

(a) The prisoner has a severe mental disorder that is not in remission or cannot be. 
kept in remission without treatment. · 

(b) The severe mental disorder was one of the causes of or was an aggravating 
factor in .the commission of a crime for which the prisoner was sentenced to 
prison. · 

(c) The prisoner has been in treatment for the severe mental disorder for 90 days or 
more within the year prior to the prisoner's parole or release. 

(d) Psychiatric professionals of the State Department of Mental Health and the 
Department of Corrections have certified to the Board of Prison Terms that the 
prisoner has a severe mental disorder. 

(e) The prisoner received a determinate sentence and the prison sentence was 
imposed for specified crimes such as voluntary . manslaughter, kidnapping, 
robbery with a dangerous weapon, and rape. 

Section 2966 allows the prisoner or parolee to request a hearing before the State Board of 
Prison Terms to appeal the determination that Section ·2952 applies to them; If the MOO 
continues to disagree with the Section 2962 determination of the Board of Prison Terms he 

·or she may appeal that decision to the superior court of the county in which they are A 
incarcerated or being treated. W 
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The superior court is then required to conduct a civil hearing on the petition within 60 
calendar days. The MOO is entitled to representation by a public defender (or a county
provided indigent defense attorney) and has the right to a jury trial requiring a. unanimous 
verdict of the jury to uphold the state's position. The district attorney is required to represent 
the state's determination of the applicability of Section 2962 in these proceedings. 

It should be noted that the determination and the defense of an MOO involves complex 
psychiatric issues such as whether the offender has a severe mental disorder, that the 
severe mental disorder is not in remission or cannot be kept in remission if the person's 
treatment is not continued, and that, by reason of his or her severe mental disorder, the 
prisoner represents a substantial danger of physical harm to others. Therefore, the 
County of San Bernardino has had to provide specialized attorney, expert,· investigator, 
paralegal, and secretarial. services in order to perform these mandated duties. 

Upon the filing of an appeal pursuant to Penal Code Section 2966, each MDO's criminal 
and treatment case information must be carefully reviewed by the district attorney and the 

· public defender. Reviewing attorneys may need travel to and from state hospitals where 
detailed MOO medical records and other case file information is maintained. Forensic 
expert witnesses are appointed by the court at the request of indigent defense counsel. 
Suc::h experts are regularly consulted in preparing the case for trial. · 

ori'6e ~n MOO appeal proceeding is scheduled, MDOs are transported from. their State 
hospitals or prison to county facilities (and returned if required) by the county sheriffs 
department. The sheriffs department is also responsible for MOO care and custody 
as.sociated with confinement awaiting, during, and (if necessary) after their court 
proceeding. · 

Therefore, under the subject law, the county h!3s had to provide specialized legal services 
in :select.ing, filing, adjudicating MOO defendants as well as transporting and housing such 
defendants during the pend ency. of their appeals.'' ·-

The State's MOO population is primarily housed at Patton and Atascadero State Hospitals. 
Because Section 2966 hearings must take place in the superior court of the county in 
which the hospital is located, San Bernardino County and San Luis Obispo County 
(respectively) are subject to the majority of the costs for this mandate. 

SIMILAR SERVICES HAVE BEEN FOUND TO BE REIMBURSABLE 

The types of 'costs mandated by the state', as defined in Government Code Section · 
17514 and claimed herein are all reimbursable to the County under comparable programs, 
like the 'not guilty by reason of insanity' (NGI), 'sexually violent predator' (SVP), and the 
'mentally disordered offender' (MOO) extended commitment programs .. 

These activities include: 

• Review of the state's written evaluation. and supporting affidavits indicating that the 
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offender's severe mental disorder is not in remission or cannot be kept in remission 
without continued treatment; · 

• Prepare and file responses with the superior court to the prisoner's petition to 
appeal the Board of Prison Terms decision; 

• Represent the State and the indigent prisoner in civil hearing on the petition and 
any subsequent petitions. or hearings regarding the applicability of Penal Code 
Section 2962; 

• Retain necessary experts, investigators, and professionals to prepare for the civil 
trial and any subsequent petitions; · · 

• Travel to and from state hospitals where detailed medical records and case files are 
maintained; · · 

• Travel to and from state hospitals by the defense counsel in order to meet with the 
prisoner client: · 

• Provide transportation and custody by the .county sheriffs department of each 
potential mentally disordered offender before, during, and after the civil 
proceedings. 

WIG 4117 PROVID.ES LIMITED REIMBURSEMENT FOR MDO APPEALS 

It should be noted that WIG 4117 provides very limited reimbursement for MDO appeals. 
For example,. no reimbursement for indirect costs is provided. Further WIG 4117 is not a 
reliable funding source. Even reimbursement for a small percentage of a claimant's costs 
may not be available because the appropriation is exhausted and no deficiency is . 
authorized. Therefore, in order to ensure the uniform and reliable performance of MDO 
appeal . proceedings throughout the State it is imperative that dependable and 
comprehensive reimbursement for all counties' MOO "costs mandated by the State" be 
provided. 

MANDA TE MEETS BOTH SUPREME COURT TESTS 

The mandate created by these statutes clearly meets both tests that the Supreme Court in 
the .County of Los Angeles v. state of California (1987) created for determining what 
constitutes a reimbursable state mandated l.ocal program. Those two tests, which the 
Commission on state Mandates relies upon to determine if a. reimbursable mandate exists, 
are the "unique to government" and the "carry out a state policy" tests. Their application to 
this test claim is discussed belov\'. 

Mandate Is Unique to Local Government 

The statutory scheme set forth ab9ve imposes a unique requirement on local 
government. Only the county district attorney and public defender (or County provided 
defense attorney) may appear and represent the respective parties in these court 
proceedings. Where transportation and housing cannot be provided by the State 
institution, the county sheriffs department must perform these functions. This 
mandate applies only to local government. 
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.e Mandate Carries Out a State Policy 

The mandate clearly carries out state policy. In Penal Code Section 2960, the 
Legislature finds that if the severe mental disorders of these prisoners are not in 
remission or cannot .be kept in remission at ·the time of their parole or upon 
termination of parole, there is a danger to society, _and the state has a compelling 
interest in protecting the public by requiring these prisoners to continue to receive 
treatment for these disorders. 

GOVERNMENT CODE SECTION 17556 DISCLAIMERS ARE NOT APPLICABLE 

There are seven disclaimers specified in Government Code Section 17556 which would 
prohibit 'a finding of costs mandated by the state. The letter in parenthesis represents the 
pertinent subsection of 17556. -

(a) San Bernardino County did not request the legislatioi;i imposing the mandate. 

(b) The statutes do not affirm for the state that which had been declared existing law or 
regulatiqr by action of the courts. 

. ····. 
(c) The statutes do not implement a federal law or regulation. 

e {d) The statutes do not provide fee authority suffiCient to pay for the mandated 
program 

( e) The statutes do not provide for offsetting savings resulting which result in no net costs to 
local agencies· or school districts, nor do ttiey include additional revenue specifically intended 
to 9ufficiently fund the costs of the state mandate. - -

(f) The statutes do not impose duties expressly included in a ballot measure approved by the 
voters in a statewide election. 

(g) The costs claimed for reimbursement are not related to the enforcement of a new crime 
or infraction. 

' ' 

Therefore, the above seven disclaimers do not prohibit a finding for state reimbursement for 
the costs mandated by the state as contained in these test claim statutes. 

COSTS MANDATED BY THE STATE: 

· Government Code Section 17514 defines "costs mandated by the state" as: 

"Any increased costs which a local agency or school district is required to incur 
. after July 1, 1980, as a result of any statute enacted on or after January 1, 
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· 1975, or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of 
an existing program within the meaning of Section 6 of Article XIII B ·of the 
California Constitution." 

The· activities required by Penal Code Section 2966 as added and/or amended by the 
statutes of this test claim, result in increased costs which local agencies are required to incur 
after July 1, 1980, as a result of a statute enacted on or after January 1, 1975. 

Therefore, based on the foregoing, the County of San Bernardino respectfully requests that 
the Commission on State Mandates dete.rmine that these test claim statutes impose 
reimbursable state-mandated costs pursuant to Section 6 of Article XIII B of the California 
Constitution. 

EFFECTIVE DATES FOR REIMBURSEMENT 

Due to the filing date of this test claim, July 2, 2001 (note: June 30, 2001 falls on a 
Saturday), local agencies are entitled to reimbursement for this program from July 1, 1999. 
All subject test claim statutes were chaptered and effective prior to July 1, 1999. 

ESTIMATED COSTS 

The following are estimated costs for a complete fiscal year (2000/01 ): · 

District Attorney 

Public Defender 

Sheriff 

TOTAL 

DECLARATION of CLAIMANT: 

$110,000 

130,000 

50,000 

$290,000 
----------------

The foregoing facts are known to me personally and if so required, I could and would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the State of California that the statements made in this document are true and complete to 
the best of my personal knowledge and as to all matters, I believe them to be true. 

Originally executed the 2nd day of July, 2001, at San Bernardino, California by Aly Saleh, 
Chief Deputy Auditor. This amendment is executed the 2nd. day of February, 2006 at San 
Bernardino; California by: 

~4-twi-\.L ~ud: ' 
Bonnie Ter Keurs(anager Reimbursable Projects 
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SCHEDULE OF EXHIBITS 

Exhibit A: Pena[ Code Section 2966 

Exhibit B: Penal Code Section 2962 

Exhibit C: Statutes of 1986, Chapter 858 

Exhibit D: Statutes of 1987, Chapter 687 

Exhibit E: Statutes of 1988, Chapter 658 

Exhibit F: Statutes of 1989, Chapter 228 

. Exhibit G: ·statutes of 1994, Chapter 706 

Exhibit H: Statutes of 1'985, Chapter 1419 
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PENAL CODE §·1966 

l for~~ w property in a .111anner. Defe.ndam. ·convicted <lf smlkin~. wus properly chac the force or .violence would be used. Pttople v 
o p<!rsons Jn tile nrea. People~ · : committed us a menmlly disordered-off~nJer (~100) Butler ( !999, 2nd Dist) 7-1- Cal App 4th 557. ~S Cal 
Disr.168 Cal App 4th l l 2_tl, 80 ·: under Penal C § 2962. e\·en cho~gh his offense dit.I Rptr 2d 210. · 
:. I J...24. . · ho.c involve "force or yilllc:nce." \:Vhik serving hi.~ Defendtill,t was convict~<l and imprison\'d for mak-
~f unurmed secon'd-dc:~ree rob· .- ·prison se~cence.' defendant had been Jiasmosed us ing t~rrbrist threats. He tiad sRid to his father' A 
by any aC:\u:il displny-of .force.: · . suffering :from a· bipolar disorder. The ame7idment to ·g_l,rtfriend, among.oth_er tliin~s. ''_I'. m goiri.g to get m~ 
tft, und resulting,in no bodily' · · § .2962" was ·designed to· P,.e-vent the release of· fnends out· here ta kill you.' For purposes'of·det~r-" . 
tOt constiruce a crime of "force: . · .. ~t!pO's on the sole _ground that their crimes involved· rh~ning wh~chcr defendai1l was n tnentally disordered .. i 
'.e~~ic § z?.6i. Accqc;1ingly, ': ' .'me' tftreat oporce rather than'actual force, Because 'offender (&'ill~). his convic:cion_ of Penal c s'422 :,., ' 
la~e .been a?;udg~d .fl. i:nenlally, ·!:he 'Jv.\DO st:ttutes are pan of a civil scheme-which invoh•ed 11 · threllf qf irn~edinte ~6rce or violeocy', . ,· 
;~g~e~rl~~~~'.~~c:~n~o~i- "· ·, ';does nci1 iitiplicata t~e ru\e ~ainst' ex po.st facto 

0

la\vs, likely. to p\"(lduce substaotial physical harm, as re·' . ' 
Jtr'2 d 315 9.69 P.id' 160. · . , . . , the ~endrnen~ m~y be applte,t rerroacnv:ely. De fen- quired. py Penal_ C ~ 29q2(e)_(2),(Q), _Althqugh def en-'.· '. . 
. · · ' · · . " . , ·. · ' · ¢m.t s _stalking offeMe und!!r Penal C . dant .argue!i that hts threacs cohcerned qnly ·future·, 1 · 
-~~ Pdnal C ~ 29~2(e)C2)(P) is. "· . . • § 646'.9(e)(2)(Q) n,1et the criteria in- that 'he followed ;/[olence, the immodiacy element of defendant's threat· , ' 
inc~u e .th~ 1rpl'.~ mn:nt of,. ., his victiri1 and threatened to kill her nnd membersot'-1vas adjudicated by his guilry plea !!rid i=O~vrction .. : 

iery defen.d!l.Ijt ~ d1sclo~ure.that . ' her faiµily., These lh\ent5 were nwde in such a·rrian- Peopl~ v Lopez (19£19, 2nd Dist) ·74 Cal App 4th.675, ,. ; r 
f thi; Leg1slaLure had. mtended ner tliac a reasonable person would believe and expect 679 ss·cat Rpti 2d 252. " · 
,f force was sufficient .tP sl,!Stain : · · · · · ' · · ' 
Prderecr offender) commi'rr\1~nt; ' 
o provided, as it did in severil): · 
~ions ·(i::..g .. §§ i3tj.i(olOl' [in
• ·by torce or by an express' or 
' or vio)en~e"]1 190.3· [pemu\
Jical cases or tlefendant's other 
i~ing th~ "e;q~ress or- imp!Jed · · 
· viblence"], 261(b) taefining 
He as meariiiig "di~ect or 'im
-Iolence, etc.]). People ·v Anw
h l 074, 1080, 81 Cal Rptr :ici . 

, § 2966. Administrative !iearing r~gardii1g eligibility for treatment; $up¢dor 
court hearittg; Continuation of :treatmept · . . , . , 
(a) A prisoner may request a hearing before the Board of Prison Teni1~, and the. '.· 
board shaH conduct a hearing if so :req~1ested, for the pm::p6se of praying that the.· · 
-ptj~9n.er meets the crite1ia in Secticiil 2962. At the hearing, the l::>ui:den of proof .. 

:ive intent u11~rlying. P~n~l C·,., 
'e treatment of defendants as .. 
irdered offeqders)' cinly in cet- ' 

· 'sl}all b~ on ·the person or agency who certified the prisoner under subdiv.lsi011 (d) : · 
of Section 2962, If the ptisoner or any person appearing on. his Or her behalf at 
th.e hearing requests it, the board shall appDirit twc independent profesSiqnals as ' 
pi;-6vided for i!'l S~ction 2978. Th~ prisoner shall be inforh1ed at the heru,.ing of' 
·his o'-r qer right to request a trial p1i.rs1tai1t to subdivision (b). The Board of Pi·is.On ' 
Tettns' shall provide a prisoner who reqvests. a trial, a petiti.on form and -instruc- · 

. tiorts for filmg the petitiqn. · . 1 · • • ._ · · ·A 
;, . namely where; becau,s~ of 
i:isoner inflicted serious bodily 
cir.forcible or violent crimes as 
); kidnaP.pl~g, mpe, or tobbery 
:rn ·use. Giveri the aggravated 
imes ~ped!i~d in §.;!96~c)(2), 
usion of robberies invo!ving 
idly or dangerous weapon in 
it i~ quite urtlikely thn\ the. 

1 make every robb~cy nttempt.n 
• v Anzq.iohe p 999) .19 Cal, 4th " 
•tr 2d 315, 969 J;'2d 160. , ·I 

Ii fc:ir ar,;;op of propert)i, defen· . 
comi:nitted as a mentally dis: , 

0). .Lmder Penal C § 2962. De
i_line tCl set fire to. hls \vife's . 

."r she !i.\~d for diV(Jrce, At the · 
:i_mmitted as an MDO, arson 
njLu-y untler Pena\ ~ § 45l(~) 
lllnerated MOO offense, bu( 
10t. Subsequently. the Legis1a" 
·gis\ntion defining an MDQ of- · 
•n in violnciori of'any pr°'~.slon 
1 of§ 455 where the oct posed 
· physical hrirrn to. others. It is 
·~ oJ"thc u\'11endment that it ap-
1dv committed und<ir. § 2962 . . :~s Rfe purr of a civil scheme 

(b) A prisoner wbo disagrees w.\th the de~em1ination of the Board of F\iso9 
Terms that he or she meets the criteria of Sec~ioil 2962, may file in tbe Slipe1for 
court of the county in which he 9r s_he is incarcerated or is "being tteat~d a' peti
tion for a hearing on whether he 6r she, as.of the date of.the Board of Prison 

· · Terms hearing, met the criteria of Section 2962. The cocirt shalt cond'uct a hear"-
1ng on .tbe pet'Tti.en within 60 calendar <lays after the .Pe ti ti on is filed, unless ¢i th.er 
~ime is waived by the .Petitione~· or 'his or her cou11sei; or go0ct. cau~e is shov/h. 
ilividence offered for the purpose of prol'ing the prisarie.r's peh(ivi(>r or mental 
·status subsequent to the Board of Prisr;m Terms hearing. sh,all 11.qt be consid" 

. ered. The order·of th~ Bou.rel of Prison Terms shalt be ~n effec;t until 'fue com1Jic;
;~:· 1tion of the court proceedings. The corn't shall advise the petitioner of his or her " 

~,_ right to be representeci by an atto1·ney anc1 of.lhe right to ajury trial. The attorney . 
'for the petitioner shall be given a copy of the petition, and any· supporting dpcu
ments. The hefiling shall be a civil hearing; however, in order to reduce. costs, 
the. rules of criminal discovery, as \'veli as civil discovery' shall be applicablt~ .. ' 

.... The st\ffidard_ of proof shall be beyond a reasonable do.ubt, and if the_ l1ial, is by 
· · JUry, the jury shall be ·ut1anil1)ous in its .verdict 'I:J':ie trial-shall be by Jury unless 

waived by both t11e per~on and the dis.trict atl6i-ney-. The court mcty, · upon · · 
stipulation of both partz'es, receive iiz evide_nce the affidavit 01" declaration of ' 

. i :q.ny psychiattist, psychologist, 07' other professional p·crs_on who was ~nvolved. ' 
•' \:in tlz e certification· a.n.d hearing process, or any proj~sszona.l person un•olved .. 

.ce the rule 11gain.1~ ex post facto "' · 

·s arson offense posed a sub-· ·.:.-1' .. 

i1i the· evahidtibn or"treatment of tlic p'etitio.1ier during the certification p1'ocess. : 
'. .Tlze court may allow the affidavit ot deClaration to_ be read and th_e contenA 
. thereof considered in the rendering of a clecisio1~. ~1: verdict iJ.1· m1y_p"roceedi1'1' 

held pursuant to s!lbdivision (Ii) or (c)_'. 01··s1~bdivzszo11 (a} ~f S_ection 2972. If 
the c_ourt or jury reverses tlie determination ofthe Bom·d of Pnsrm Terms, tl1e 

· •cc.upants of nearby structures; 
::cl(2l(L1. People v ·lvfacau\ey 
11 A.pp 4th 704, &6 Cal. Rptr 2d 

n<. ]12 Penal CJ I [12·P<'nol C] 

. 29 B.inni"~ in i 992.· . 
fn1Tipi in.Jic:at~h·:'lngos or-ildi.lilioni:. it<•"' i1u.licaL1.· (J1nir.;,ii)n~. 83 
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court s/zall stay the exec11tio11 of the decision for ffre working days to allow Jo 
an orderly release of tlze prisoner. · · 

· (c) If the Board of Prison Terms continues a parolee's mental health tre.atrne1·. 
~nder Section· 2962 when it continues the parolee's parol.e under Section 300 I 
the· procedures of this section shall only be applicable: for the p1:1Tpose c 
determining if the parolee has a .severe mental disorder, whether the parolee· 
severe mental disorder is not in remission or cannot be kept in remission withoc 
treatment, and whether by reason of h.is or her sevei:e mental disorder, the parole . 

. represe~ts a substantial danger of physical harm to others. · 
·Amend~d Siats 1994 ch 796 ~ l (SB 1918). 

Amendments: 
1994.Amcndment: Amended sLtbd (b) by (1) adding the th[rcl sentence; arid (2) the te.nth, eleventh, and 1welfi. 

. . ' . .. 
sentences. 

Editor's Notes-For legis.lative intent, see the 1989 Note following Pen C § 2962. 

NOTES OJ? DECISIONS 

Principles of double jeopardy, res judicnrn, and col
lateml estoppel did not preclude the filing or" another 
mentally disordered offender certificmion .petition 
(Pen. Code, § 2%0 et seq.) after defendant had suc
cessfully petitioned for outpat.ient u·entment witbom 
having committed a new felony offense involving 
force or violence. Sirice the successful petition, the.re 
had been u change of circu1mtance$ in thut while on 
ourpatient parole defond~nt's monlal health deteriiJ
rn1etl .. he was hearing voices, he. cut his wrists, and he · 
"cried ou1 for help" by going to an outpatient clinic.· 
A proceeding lO tletermine rnemally disordered of· 
fender stutus is not civil [n nnture even thou•h the 
Legislature has so dedarecl it in Pen. Code, §" 2966, ' 
subd. (bJ. \Vh~re t~e mental health aspect uf such ti 
defendunt has changed after reinciircerntion on parole 
for the same ·underlying ol'fern;e, the. People ure not 
foreclosetl from seeking n mcnrnlly disordered of
fender detcrminntion when parole is again imminent. 
People v Coronado ( 1994,).ltd Dist) 28· Cal App 4tl1 
1402, 33 Cal Rptr 2d 835. 

ln a trial court hearing held al defomlnnt's request 
nft.er the Boan.I or Prison Terms cx1enued his commit
ment us" mentnlly disordercu offender, the trial court 
committed harmless c1Tur tll "failin~ to instruct the 
jury sua sponte th:it it hacl to determi-ne whether, us of 
lhe. elate of the. boartl hcartng, ~efendunt hnd n s·evere 
mental disorder that \\'as not 'in remission and repre
·sented a sub.1tamial dnn!!er W other.;. At both n hear
ing challenging a "µnrule.~'s initial commitment nnd at 
'un nnru1al reyiew henrinH contlnuino that co1nn1it
ment, the trier of foct is required to de~ermine that the 
parolee. mel the men wily disordered· offendc.r criteri'1 
on the date of lhe most recent boar.cl heuring. Never
theless, defendt\nt wns. not prejndi~ecl hy the ·error, 
since iL was not rcnsonobly probnhle chat. even if tile 
jury lrnd been i11sm1cted properly, it would have 
fuund lh3l clefe~dnnl dill noL meet lhe mentally disor-

dered offender criterin as of the proper d;ite. P~ople 
J3e\l (1994, "2nd Dist) 30 C~l App 4th 1705, 36 C 
Rptr '.'.d 746. . 

Tile trial court properly fooncl dcfcndanl to. be." 
menm\ly oisarde~d offender (MDOJ. purstrntit to l.'e 
G § 2962 et seq., where the. tlnte of the· unckrlyi11 
oflenses occurred duririg the period afrer the. klD1 
smtutory scheme w"as. declared unconstitutional by th . 
Cou11 of Appeal and before the Lcgislnmrc amrnde 
the stututes tD comply with the decision: The rc1rou1 
tive. appllc:ition of <1 non penal stmu1e does not viol:ll 
ex past focm Laws .. The MDO s·chcme \s a nonpu 11 

tive, civil In\\' in vie\v of lbe Lcgist~1ture's cxpre~. 
de.clararion tlrnt the MDO law provides prtsoner; wit 
n "civil hearing'· tO de~ennine whether lhey rnecL ti·. 
criteria of the MDO scheme (Pen C §§ 1%(i(t. ' 
2972(n)), despite the scheme's plncen\e1{l in the Pen 
Code. People " Robinson (1998, 2ni.J Djst) 63 C: 
App 4th 348, 74 Cal Rpu: 2d 52. . 

·In a coprt. trial. ddend•ml was adjudged to be 
mentnlly diso1tlcred offender. (MDO) .~, provided r 
Penal C § 2960 et seq. C(1i111se.I h:i!l 11'nivctl n j1.11 
1rial over defendant's <ibjeclion. Although d"remh1 

· did not dispute. that nn MOO proceeding is a ~iv1 
r:l!her than criminul matter, he relied on § 2966 whi<. 
provides for a jllry trial unless waived by both ti 
person aml the. district m1orney. § 2966 concert 
persons who have been j·ound .by the Board or Prisi 
Tenns m be mentally disurd~rcd. The Legislmu 
nrnst have· contcmplare·cl that many pcrsoi1s, sud\ . 
defendant, might not be. sL1rticielllly competent 
determ<ne. their own best interests. There ·is 1u1 re.as. 
to bcli~.ve the Legislarure ii1tei1ded to lenve .the de< 
i;ion as to whether t1ial should be before the col11·L 
a ju·ry -in tl1e hands o( such u. person. People. v 0: 
( 1999. 2nd Disl) 70 Cal App 4th l 174, I 176 .. ~:3 C 
Rptr 2J 326. 

§ 2970. Petition for continued involuntary treatment 
Editor's Notes-for lcgislaiiw i11tcn1, .,ce the 1989 Nme. foll9wi11g Pen C § 296~ . 

... 
NOTES OF DECISIONS 

The trial co11rr lrnd ju1iscliction to recommit u 
n1cnrnlly disorclt"-29911nate. \Vho \\'i\~ c.ith~n~·ise nl· 

mosl cligihle for uncondilional rele~se, for "conti 
ucil involunmry treaune11t 11 pur?uant tn Pl!n. Cnt~ 
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iosi~. n:trcis5ism .. and hallucinntions. He \\"as also and treatmen~ch indi\"iduals ·pres.ent by 
ii abuser of cocaine, and had· .attempted suicide, supplememi.ng the Lanrennan-Petris-Sho11 Act (\V &; 
1rearened hospi1al staff membm. exposed himself,· I C § 5000"et seq.I with the· mentally disordered of-
nd claimed 10 have magical powers and ro be Jesus fender Jaw <Pen C § 2960 et seq.) and the Sexually 
'.hrisc. It could not' be said as a matter of law 'rl;nt Violent Predators ·Act (W & I C § 6600 et seq .. ). Each 
~fendan •.suffered only from a '·personality or adjust- of those acts applie>. to .a precisely defined ·category · 
1ent disorder" (Pen. Code, § 3962, subd. (a)); or that of individuals, premib~s a detai.led sequence' of 
:s acts were the result of substance abuse or unftag- e:valuations and procedures ihnt must be followed, 
.ng religious beliefs. These were inferenc~ th.al . and. affords the affected individuals mimd~tory .proce.
iuld have been drawn by the jury. but were·nol. and -dural safeguards, including the right lo a jury uial; 
e reviewing court does not .reweigh or reinterpret before. civil commitment can .occur. V.'hen considered 
e evidence on appeal. People. v Pace (1994, :?.rid together with Pen C § 3000. subd. (b)f l ), the manda-
ist) 27_ Cal App -lrh '795. · tory parole release prDl·ision of the detenninate sen-
A parole revocation _was an ac1 in ex·cess of the tencing.lnw, these stotut,e.s impliedly reflect a legisla-

onrd of P.nson'Terrn's Statutory authority, where an tive choice to require the Depnrtmeni of Corrections 
mace had served a determinate pnsori term, and and I.he Board to utilize -one of these acts when 
ler his initial parole release date passed, bur before confronted w.ith 'the problem of the potentially dnn-
' was relea5ed into the community. his parole wo.s gerous mentally disordered inmate. Because the Leg-
voked twice, based solely on Cal Code Reg § islature has .so fully occupied the subject matter. the 
ii 6(a)(7) .. Although the Legislature has vested the Board's utilization of the expedient of parole revoca-
oard with broad power both to impose conditions of · tion under Cal Code Reg § 26 I 6(n)(7) instead of civil 
trole and lo revoke parole, it has also decreed lha1 · commitment for the mentally disordered inmate.who 
e Board has no discretion to withhold parole lo a is about to released into the. community·pn p'arole was 
·isoner who has served a detenninate term. The unauthorized. Terhune \' Superior Cou11 (1998, \st 
:'gi~lature has directly addressed the public safety.· ·Dist) 65. Cal App 4th 864 0 76 Cai Rptr 2d 841. 

'•. . . ~. 

2962. Treatment a:s condition of parole; Criteria; Proof of substantial 
anger of physical harm . ·· · · . 

. \1 . • 

,s a condition of parole, a prisoner who meets the folkiwing criteria shall. tie 
oquired to be treated by the State Department of Mental Health,. and the State -
)epartment of Mental Health shall provide the necessary treatment'. · · · 
i) The ·prisoner has a severe mental disorder that is not in remission or cani:t'ot 
e kept in remission without treatment. · 
he term "severe mental disorder" means im.illness or.disease or condition that 
llb,?tantially impairs the person's thought, perception of reality' emotional 
roces.s, or judgment; or which gross!y impairs behavior; or that .demonstrates 
viderice of an acute· brain syndrome for which pfo,mpt rei:riissio.n, in the abse~ce 
f t;reati;nent, is unlikely .. The term ''severe ment.\ll .disorder'' as used in this s~c-
1on does not' include a personality or 'adjusti.nen('disorder, epilepsy, mental 
~tardation or other developmental disabilitfos, or addiction to or' abuse pf 
11toxicating substances. · · · · ·· · · 
;he' le1m "rerilissiol1'' means a finding that the overt signs arid symptoms of the 
evere mental disorder are controlled either by psychotropic medication or 
1sychoso'cial support. A person "cannot be kept in remission without treatment''. 
f during the year prior to the question being before the Board of Prison· Terms 
ir a trial court, he or· she has been in remission and he or she hfl.S been 'physi
:ally violent, except in self-defense, or he· or she has made· a· serious threat of . 
;u bstanti al physical harm upon the' person of another so as to cause the targe~ of 
he tlu·eat to reasonably fear for. his or her safety or the s~fety of qis or .~.er p;n
nediate family, or he or she has intentionally caused property ~a_ma~e, or he or 
;he has not voluntarily followed the treatment plan._ ~n. _9eterrmm11g if a p~rsop . 
)as voluntarily followed the treatment plan, the· sf~ndard shall be whether the · 
person has acted as a reasonable persoo would in following the treatment plan. 
(brThe.se.vere·mental disorder was one of. the causes of or: was .an· aggravating . 
factor; iri ·the commission of a crime. for which the prisoner was se!ltenced to 
: . ~ - . •. . .. ' . . . . . . . . • . . ' . . .,i.. . . .. ' . . . . . ' 

pnson. · · · · . . . . . ·· · · · .. · . · · · · 
(c),'J

0

hi!°prisorier has beeri in ~reatroent ~or the seve.re mental disorder for 90 days 
or:;rnore within the year prior. to .the pnsoner' s parole or release .. ' ' .·. . 

Il8 
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(d)(l) Prior t9 rele~se on paroh 
a practicing psychin.mst, or ps 
Health have evaluated the pns( 
and a chief psychiatrist ofA 
Boar:d of Prison Tem1s tba9 
diforder is not in remission, c· 
that· ·the severe mental disord< 
factorln' the ptisoner' s c1iminr; 

·for the severe mental disorde.r 
.• or her parole release day, and 
·the prisoner represents a :sut. 
· prisbners bein_g treate? by. th! 
Section 2684, the cemficat1on 

. of Corrections, and the evalu<1 
· at the state hospital in charge ( 
·.or psycholo,gist from the Dep. 

(2). )f the pi;ofessionals do inf 
concur that (A) the ptisoner I 
is not in remission or cannot 

. the.s.e\1ere mental disorder W3 

behavior, ·and a chief psychia1 
Tenlls pursuant to this pa'rag1 
further examination by two ii~ 

. 2978. . 
(3) Only if both independeat 
paragraph (2) .concur w~· 1 

described in paragraph ('; 
The professionals ·appointe 
\hat the pu,rpose of their ex: 
priliqne~ meets certain cti'.eri.2 
offender. It is not required . 

. information. · . . . ' 

{ii) Th(( crime referred to in·~ 
(1).·The. defendant received < 
the crime. 
(2) The crime is one of the 1 
(!;..}.Voluntary manslaughter. 
{B) Mayhem. 

· (C) Kidnapping in violation 
(D) Any robbery wherein it 
ally used a deadly or dange· 
Hbn 12022, in the coi:nmissi 
(E) Carjacking" as defit1ed i1 
proved that the defendant l 
provided in subdivision (b) . ' . 
·mg .... · 

(F'.) .Rape,' as defined iri P..-3 . 
paragraph (1) qr (4) of' 
:(a)·:.sodomy' by force, vi. 1 

fui bodily injury on the vie 
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1E -'pgNAL CODE .. § ~962. 

0~' ,A( 1) Prior ro release on parole, the person in charge of treating the prisoner and··. 
,~ ~racticir_ig ps;1chiatrist or psychologist from the State Department of Mental 
Jy ,· Health have evaluated tb~ prisoner at a facility qf t~e Department of Corrections; 
:h ; and a . chief psychiatrist of the .Department of Conections has: certified .to the 
:Y f. :B9artj of Prison Terms th~t the priEoner has a severe .mental disorder, that the . 
~f i · iliforder is not in remission, or cannot be .kept in remission without treatment, · 

1 ~:.-i . :that the severe mental disorder. was one of the causes or was an aggravating 
I, ~ factor in the prisone.r's criminal behavior, that the prisoner .has been in treatment 
,~ · l for ·the severe mental disorder for 90 days or mote i 1ithin the year. prior to his · 
,; ' or her 'parole release. day; and t.hat by reasc;m of hfa or her severe mental disorder 
·· ; the prisoner represents a substantial ·danger of physical harin to others. For· 
: 1. · prisoners being treated by ·the State· Department of Mental Health pursuant to 

Sect.ion 2684, the certification shalt be by a chief ps)'ch.iatJ.ist of the Department 
.of Corrections, and the evaluation shall be done at .a state hospital by the person 

~ .fl at the state hospital in charge of treating the prisoner and a pra~ticing psy.chiatrist 
1 ! . or,psychologist from thy Department qf Corrections. 
> ( (Z))f the pfofe.ssionals. doing the evaluatioI) ;pursuant to paragraph. {1) 4o not 

1 
1 concur that (A). the prisoner has .a severe mental c;lisorder, (B) that the disorder 

. ; is .~ot bi reroi.ssion or cannot l:)e kept.in remission \\:'ithout .treatment, or (C) that · 
[. t)?.~ . .Severe mental disorder ,was .a cause of, o.r .aggravated •.. the prisoner'·s criminal 
t · h~~~vjor; ·and a chief psychiatrist has certified the p1isoner to the ·Board of Prison 
·· T~qiis pursuant to this paragraph, then -the Board of Prison· Temis shall order a . 
''·'-~r examination by tw,o independent i:irofe'ssionals, ·a:~' provided for inSe¢tion 

(~) Qnly if both independent professionals who evaluate the pnsoiier pursuanqo: 
PM<!graph (2) concur with. the chief psychiati;i.st's certification of the issues · 

. d.~~ribed in paragraph (2), shall. this subdiv;s~on be appfic.able to the. prison.er". . 
. The.,pwfessionals appointed pursuant to Section 2978. shall inform the prisoner 
that th@--purpose of their. exainination is not treatment but to detennine if the 
Bii~~ner meets certain criteria to be involuntarily treat~d as a mentally disordered 
9ff~nder. It· is not required that the prisoner appreciate or unders.tand that 
'irifoimation: · · · ·· ·· · · · ., · ' · . 

1. • ;(e~'~Th~ criine referred to in subdivision (b) meets both of the following criteria: 
. .... J_:.J.l ' . • . ' . . ' ~ '• • -

(l).Tbe defendant received a deternlinate sentence pursuanrto Section 1170 for 
.the;trime. . . · 
'C~Y'.'fhe cnme fa one of the tallowing: · 
(4,.),Voluntary manslaughter. 
Cl?YMayherrL. . 

·-

(C).Kidnapping in violation of Section 207. 
Q?),{uiy robbery wherein it. was. charged and proved that the defendant person
i;W~'.u.sed ~ ~eadly or.,dangerpus weapon, as· provided in subdivision (b) of Sec-
fA.\l~ 12022, m.the commission of that'robbery. . · · 
_"(~),;,~_~rjacklng,' as .defined iri.subdivisio~ (a) of Secti;11.215, if it is, Charged and 

4i
()V~d th.at the ?e.f~ndant persona~y. used· a .deadly o,r d~~erous weapo~, as 
~y1ded m subd1v1s1on (b) of Secbon 12022, m the comnuss10n of the caIJack-
Jf-:.; ... ·· ' ·_ . . . . ' .. >'.: ... , .. , ... · . ~ . . ..:.: ..... 

. Sf.>. Rape, ~s defiried iri pani.graph (2) or (6) bf subdivision (a) of Section 261 or 
)2;~~#,rii.J.Jh (~) Qr (4) of subdivision. (a) .of Se«::·qo,ri 2.62. . .. . · . . . , · 
.(q),:So(lorny by force, violence, duress, rnen::ir.P., or fear of immediate and uri.faw-
f'ul bodily injury on tbe victim or another ?2.!on. · · · . · . .. . · 



., 
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(H) Oral copulation by force, \_Jenee, duress, menace, or fear of immediate and ?'ot!>-Stni> 1999 ch 16 provides: 
unlawful bodily injury on"the \'ic;tiin or another person. SEC. 2. The provisions of •thi; net s 

(I) Lewd acts .. otj a child. under the age of 14 years in violation of.Se.ction 288. with 5.,c1ion 29601 nf Chnpter 7 of 
1 

(J) Continuous sexual abuse in violation of Section ~88.5. , .. · e 
(K) The. offense describi;:d in subgivision (a)· of Section 289 where: the. act wai ;;,~ trial ·cour1 properly found .. 1 

.accomp,lished. agairist .µie_ victim. s' will by fore~. violence, duress, menace, or crime involved ·•forcdc;' or dvioldenc~en 
"'· f . d' d .. ·ru . f' ]· b d'l .. . th . ' " th . . . dant was a mentally isor ere o . 
lear o irnn:;e iate .~n .. u . aw u o I. y lllJUry on . e y1ctun or ano er ~e~so~.. § 2962), even tho~gh his offense 1 

([)'Arson· in violation of subdivision (a) of Section 451, or arson in violation of. fulse imprisonment mvoh•ed a t~'""1 

· ' f" S · " · · · · · ' · · chnn application of physical po\\ er ' 8J!.Y other prOVISl?n 0 _ection 451 or m v10lat10n of Section 455 whei:e the _ac1 rimary purpose of§ 2962 ism proc:. 
pos~d a sul;>stantial. danger. of ppysical harm to others., . . . . ~nd. defendant's conduc_t i.n pre.te~d'. 

· · · h ·th· d f · · . .. sed a dnnger LO the vicums: The 
(M) Any felony m _whic. e .. e endant used a firearm whjcp use was ·charged hient of§ 2962 was sntisfied, since d· 

and proved as provided lil Section 12022.5, 12022.53, or 12022.55. power over che victims and overco;i1 

. (N) A violation of Section 12308. · to escape. People v Pretzer (l99-· · 
.. . . . . · ·App 4111 l078, 11 ear Rptr 2d 860._ 

(0) Attempted murder. In a proceeding to det~mrine wh 

(P) A crime not entinierated in' subparagrapfzs (A) to '(O), inclusive, 'in which met the mentally ~isord.ered 01'.fen~% 
·th· · · d f · ] · · d· · b dil .. · .· d · fi d . of Pen. Code, § -?62, the tnal e pnsoner use ore~ ?r. v10 ence, or c_ause senous o y lDJUf)' as e ne m erred in instructing !he jury '''ith·C:AL 
paragraph (4) of subdivmon (f) of Secbon·243.' · · · · which is the definition of force o_r 

(Q) A crime in which the peq)etrator expressly or impliedly thr.eatened ·an'otber · purpose. of b_a!t~cy. andF u~~e~~h:~~
with the use of force or violence likely to produce fobstantial physical. ?arril in ~:~.ec~~::;~~~~.

0

:~bds~ (bl and (e\ 
such ',a manner' ~at a reasonabl~ persop W01:Jld believe aild expect that ·the force ing defendant for ~;a1me.~t as ~~~: 
<;>r_violence ·woul.d be u~ed. For purppses pf.this subparagraI'~· substanti~l physi- ~r°:~i~ :,o;!n:0:~~ re~:te ~o; 
cal harm shall not require proof that the threatened ·act was likely to cause weal People v Collins. ( 1992, 2nd Dist) .. 
or serious bodily injury. · . 690, l.2 Cl\l.Rptr 2d 768. · · 

(f} As used. in this chapter, ''sµbstantial danger of. physical harin', does not In a proceed!l).g irt which defend:<' 
. ' · • · · · .. · · · ~ · ·, · be a mentally disordered offend. 

requl!e proo.f of .a recent overt .. act. . . . . · . . § 2960 ec seq.), a d0c1or·who 
. Amentled Stats 1995 ch 761 § l (SB 34); S!ars. 1998 ch 936 § 16 (AB 105), effective September 28, 199~; ·dant'.s MOO starus prnpedy referr Ci 

S'tats·l999 ch 16 § .l (SB 279),'effective April 22, 1999. Amended Stats 2000.ch 135.§137 (AB 2539). - . repoxt'in.concluditig. that defend•n.t:s 
A.mendmenis; . . · . . · ' · fense.involved "force or violence.'' 
1995·Amend.ment: (1) Deleted· '"that the' prisoner used force or vioience' or· caused serious bodily injury _in ing of..Pe·n. Code; § 2962" subd. (e). 

· • · · eni:e diB not violate the hearsay ru 
coriimitting tlie critne referred min subdivision·(b),'.' before "and that by" m·th~ first sentence of subd (d)(l); § IlOO.et seq.) In the conlf!1't of an M 
(2) substituted "(i)", "(ii)", and "(iii)" for "(!)", "(2)",. and "(3)" in subd (d)(2); and (3) substituted subd a quallfied· mental health profession 
(e) for fonner ~ubd (e) wltich .read:. "(e) The crime referred in subdivision (b) was a crime in ..yhich' the and consider the underlying probati< 
piisbner. used force or violence, ·or ~aused serious bodily injU.ry' as defined in paragraph' (5) of' ~·ubdivision (f) pressiiig'an opinion that the prisoner i 
of"section .. 243." ·· · · · · · : · :. : : · " · · · · ·. · · . includes reference to the criterion or 

1998 Amendment: (1) Redesignated former subds (d)(2)(i)-(d)(2)(iii). to be subds (d)(2)(A)-(d)(2)(C); (2) . underlying offense is one involvin~ 
· substiruted "Section 12022.5, 12022.53, or 12022,55" for "Section 12022.5 or 12022.55" in subd (e)(2)(MJ; lence.I' A probation report, albeit hi 
and (3) substituted "paragraph (4)" for "paragraph (5)" in subd.(e)0)(P). ' so11atily pe relied on by an expen 

· · · · opinion on th¢ subject to which his ' 
1999 Amendment: Amended subd (e)(2) by adding (1) ",or arson in vfolation'of any other provision of'·Sec- . relates, ·within the. meaning of E:vid 
cion 451 or fo violation of Section 455 where the act posed a substantial danger of physical harin to othei:f' Since a probation repon is sufficien1 
in subd (e)(2)(L); and (2). subd (e)(2)(Q). ·· · .· .. , . . to,pennit the, imposition ~fa suite P' 

Note-Stats 1989 ch 228 provides: 
.. SEC.'. 6,· It is ·n~c' the inien1 of the .. ~gislnnire to directly or .indirectly imply by this act thiu. courts may not use·. 

the ;tmdard of evidence ~ccepted by 'the coun ii). People· v_.,,Bwd:· 173, Cal. App. 3d II i3, in ca5ei arising 
under Article 4 (commencing with Section 2960) of Chapter 7 of-Title I of PnrtTof the Penal Code.' 
• • ' ' • . • . I - ' 

SEC. ·a: This' act is aii urgency starute necessary for ttie immediace 'preservation of the public peace; health, or 
. safety· withln the meaning of Anicle TV of the Constirution and ·shall go into immediate effec:. The fai:ts 

I • 
0 

, • • • , • •. , ' ' , , I • , ·~ ~ 

consttruuog the necessity .are: · ' · · · • . . .- · · · , · 
The Court of Appeal in People v. Gibson (204 Cal. App. 3d 1425) declared· pW1 of Article 4 (comrnen,i:~g 
with Section 2960) of Chapter 7 .of Title I of Pan .3 of the Penal Cp,qe in .,vjolatiop. of !he equal protection 
~l~u~~ 0 of ihe Uitited States C.on~tltuiion-because it d!)eS not' require p~oof. the person repr~ents .a _substantial 
dang~r. of physical harm to_ oth:rs by reason of bis o_r her severe ment~l·disord_er. ".' °.~der to k7ep the .rri~nta,lly 
disordered offender 'program in 'effect for tlffise .pernons who conurutted their cnmes .on or after .,January l, 
I.986, it is ·necessary that this act take ·effect imrnediat_ely. · · " ·, · " . . . · · ' · · · ' i : 

90 
Beginning in 1992, . 

italics indica~c changes or additions.••• indicate ornis.sions.3Q2 (12 Panel CJ 
. . 

foruop; .it. is sufficiently !elinble so 
mentaj ;heallh p,rofessional to r~ly on 
MD.O opinion. In .any event, def, 
object to the testimony' on this ba; 
entitled to raise the issue for the firs1 
f'eople v Miller (1994, 2nd Dist) 25 l 
3~ -Cal .. Rptr 2d 423 . 
•. In. 'nientally cf1sordered cenifica1 
(P.en. Code, §'2960 et setj.); in whi 
fensi:: agaimt a custodial officer> wa 
"controlling offense," and sex.-· 
trolling,'\the trial coun proper 
to 'introduce evidence of bolh t ·" 
these~ offenses. The psychiatrist mo'. 
into account the prisoner's entire ·hi,. 

[12 Penal CJ italic, 
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h the applicant prior 
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mt to Section 65868, 
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Cht] ·. =:·: 
Ari act to amend Sections 2960 and 2970 ·of, and to add Sections 

2962, 2964, 2966, 2968;- 2972, 2974, 2976; 2978, and 2980 to, the Penal 
. Code, relating to mentally disordered .offenders. 

:[Approved by.Governor September 16, L986. Filed with 
- . S<;>cretary of ~tate September 17, 1986.J 

The people of the State of. California do enact as Folio ws: 
. . . 

I -

SECTION 1. . Section .2960 of the Penal Code is amended to rnad: 
2960. The Itegislature finds that there are prisoners who have a · 

treata,ble, severe mental disorder that was one of the causes of, or was 
an aggravating factor in the commissio·n of the crime for-. which they_ 
were incarcerated. Secondly; the Legislature finds that if the severe 
mental disorders of those prisoners are not in 'remisskm or cannot be 
kept in remission at the time of their. parole or upon-termination of 
parole, there iS .a danger to society, and the state has a cornpellirig _ 
interest in protecting the public. Thirdly, the Legislature finds ·that 
in order to protect the public from those persons it is necessary to 
proyide mental health treatment until_ the severe mental disorder 
which was one of the causes of or was an aggravating factor in the 
persqn's prior criminal behavior is in remission and can be kepf µi 
remission. -· · -

The Legislature further finds and declares the Department of 
Corrections should evaluate each prisoner .for severe mental 
disorders during the first year of the pri,5oner's sentence, and -that 

· severely mentally disordered prisoners should be provided with an 
appropriate level of. mental health treatment while in prison and 
when returned to the community. · 

SEC. 2. Section 2962 Is added to the Penal Code; to read:· 
. 2962. As a condition of parole, a prisoner who meets-the following 
critena shall be requited to be tre.ated by the State Department of 
Mental Health, and the State Department of Men.ta!· Health shall 
provide the necessary treatment: 

(a) The prisoner has a severe mental disorder that is not in 
remission or cannot be kept in remission· without treatment The 
term "severe mental disorder" means an illness . or disease or 
condition that substantially impairs the person's thought, perception· 
of reality, emotional process, or judgment; .or which grossly impairs 
behavior; or that demonstrates evidence of an acute brain syndrome 
for which prompt remissiori in the absence of treatment is unlikely . 
The term "severe mental disorder'" as used in this sec'tjon does not 
include a personality cir_ adjustment disorder, epilepsy, mental. 
rebrdation or other developmental disabilities, or addiction to or 
abuse of intoxicating substances. The term "remissfon" meaps a 
finding that the overt signs and symptoms of the severe mental 
disorder ·are controlled either by psychotropiC medication or 

78.'J.30 
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·psychosocial support. A person "carui.ot·be kept in remissio~ ..inth~ut 
treatment" if during the year.prior to the question being before the 
Board of Prison Terms or.a trial court, he or she has been in remission . 
an9 he or she has been physically Violent, except in self-defense, or 
he or she has !'Olide a serious. threat of substantial physical hiirm ·upon 
the per~oil of another so as to cause the target ()f the thre~t to 
reasonably fear for bis or. her safety or the safety of his or her · 
immediate family,. or he or she has intentionally caused property 
damage, or he or she has not voltintarily followed the treatment plan. 
In. de~nnining if a person has voluntarily followed the treatment 
plan, the. standard shall be whether the ·person has acted as a· 

·reasonable person would in following the 'treatment plan. . · 
. (b) The sever.e mental disorder was one of.the causes of or was an 
aggravating factor in the· commission of a crime for which the 

. prisoner was sentenced to prison. ' . . ' ' 
(c) The prisoner ha.5 been in treatment for the severe merital 

disorder for 9() days or more within the year prior to the prisoner's 
parole or release. · . .. 

(d) Prior to release on parole the person in .charge of treating the 
prisoner and .a practicing psychiatrist or psychologist from the State . 
D~partmetit of Mental Health have evalJJated th~ prisoner at a 
faci.l!-ty of the _Deµartment of Corrections, and a chief psychiatrist of· 
the Department of Corrections has.certified to the Board of Prison 

·Terms that the prisoner has a severe mental disorder, that the·. 
disorder is not in remission, or cann~t be kept in remission without 
treatment, and that the severe mental disorder was one of the causes 
or was an aggravating factor in the prisoner's-criniinal behavior. For 
prisoners being treated by the State Department of Mental Health 
pursuant to Section 2684, ·the certification shall ~be by a .chief 
psychiatrist of ·the· Department of Corrections, and the evaluation · 
shall be done at a state hospital by the person at the state hospital in 
charge of treating the . prisoner and a practicing' psychiatrist or 
ps)'chologist from the Department of Corrections.· · 

If the professionals dofug the evaluation do not concut'that ( 1) the 
prisoner has a severe mental disorder, or (2) that the disorder is not· 
in remission or cannot be kept in remission without treatment, or (3). 
that the severe mental disorder was a cause of, or· aggravated the 
prisoner's criminal behavior, and a chief psychiatrist has certified the . 

· prisoner to the Boaid·of Prison Terms pursuant to this paragraph; 
·then the Board of Prison Terms shall order a further examination by 
·two independent professionals, as provided for in Section 2$8. Only 
if both ir lependent professionals concur with the chief psychiatrist's 
certifo . fon, shall the proVisions of this subdivision be applicable to 
the prisoner. · . . 

(e) The crime referred to in subdivision (b) was a crime in which 
the prisoner used force or.violence, or caused serious bodily injury 
as defined in paragraph (5) of subdivision (e) of Section 243. 

SEC. 3. Section 2964 is added to the Perial Code, to read: 
2964. (a) The treabnent 'required by Section 2962 shall be 
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inpatient:unless the ·State Depar.tment of ~tental Health certifies to 
the Board of Prison Terms t.hat there is reasonable cause to .believe 
'the parolee can be .. safely and effectively !:Teated on an. outpatien_t 
basis., in which case the Board of Prison Terms shall permit the State 
Department of Mental Health to place the parolee in an outpatient . 
treatment program specified by the State Department' of Mental· 
Health. Any prisoner who is to be required to accept treatment 
pursuant to.Section 2962 shall be .informed in writing of his or her 
right to request a hearing pursuant to Section 2966 .. 'Prior to placing 
a ·parolee in a local outpatient program, the State Department of · · 
Mental Health shall consult with the local' outpatient program as t_o · 

. the appropriate treatment pfan, Notwithstanding . any other 
provision 6f law, a· parolee ordered ·to have outpatient treatment 
pursuant to this section may be placed in an -outpatient treatment 

· program ·used to provide outpatient treatment under Titj.e .15 
(commencing with Section 1600) of Part 2, but the procedural 

. provisions of Title 15 shall riot apply. The director of an outpatient 
program used to provide treatment under Title 15 in which a parolee 

. A.is placed may place the parolee in a secure mental health facility if 
W the parolee can no longer be. safely or effectively treated in the 

outpatient program, and until. the parolee can .be safely and 
effectively treated in the program. Within 15 days after placement 
in a secure facility the State Department of Mental H.ealth shall 
conduct a hearing on whether the parolee· can be safely and 
effectively treated in the program. Before deciding to seek 
revocation of the· parole of a. parolee receiving mental .health 
treatment pursuant to Sectio_n 2962, and return him or her to prison, 
the parole officer shall c.onsult with the director of the parolee's 

· outpatient program. · · 
(b)_-.If the State Department of Mental Health has·not placed a 

·parolee on outpatient treabnent Within 60 days after receiving 
custody" of the parolee or after parole is continued pursuant to 
Section 3001, the parolee may request a hearing before.the Board of 
?rison Terms, and the board shall conduct a hearing to determine 
whether the _prisoner shall be treated as an inpatie.nt · or an· 
outpatient. At. the hearing, the ·burden shall be. on the ·State 
Department of Mental Health to establish that the prisoner requires 
inpatient treatment. as described in· this subdivision. If the prisoner 
or any person appearing on his or her behalf at the hearizig requests 
it, the board shall appoint two independent professionals as provided· 
for in Section 2978. 

SEC. 4. Section 2966 is added to the Penal Code, tc:i read: 
2966. (a) A prisoner may. request a hearing before th~ Board of 

A Prison Terms, and the board shall conduct a·hearing if so requested, 
9 for the purpose of proving that the prisoner meets the criteria in 

Section 2962. At. the hearing the burden of·proof shall be on the 
person or agency .who certified the prisoner under subruvision .(d) 
of Section 2962. If the prisoner or ~y person appearing on his or her 
behalf at the hearing requests it, the board shall appoint two 
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independent professionals as provided for in Section 2978. The- -
prisoner shall be informed at the hearing of his or her right to request -. 
a trial pursuant to subdivision (b). The Board of Prison Tenns shill 

· provide a prisoner who requests a. trial a petition form ·and 
. instructions for filing the petitjon. . · · . · -_ -

(b) A pri~oner who disagrees with the determination of the Board 
of Prison Terms that _he or she meets the criter.ia of Section 2962., may 

-file in the superior· court of the county in which he or she is· 
incarcerated or is being treated a petition for a hearing on whether. 
he or she meets the criteria of Section 2962. The court shall conduct 
a ne'aring on the petition within 60 calendar days after the petition 
is filed, Wlless either time is waived by the petitioner or his counsel, 

· _or good cause is shown. The order of the Board of Prison Terms shall 
be in effect until the completion of !;he court proceedings. The court 
shall advise the petitioner of his or her right to be represented by an 
attorney and of the right to a jury trial. The attorney for the. 

- petitioner shall be given a copy. of the petition, and any suppor'ting 
documents. The hearing shall be a civil hearing; however, in order 
to· reduce costs, the rules of criminal discovery, as well liS civil · 

: discovery, shall pe applicable. The standard of proof shall be beyond · · 
a reaso_nable doubt, and if the trial is by jury, the jury shall" be 
unanimous in ifs verdict. The trial shall be by jury unless waived by -

·both the- person .and the district attorney. 
(c) If the. Board of Prison Terms continues a parolee's ~~ntal 

health treatment under Section 2.962 when they continue the 
·parolee's parole under Section 3001, this section.shall be applicable 
for the .purpose 'of detennining whether the parolee- meets the 
criteria cif Section 2962. -

SEC. 5. Section 2.968 is added to-the Penal Code, to read: . 
.. _ 2968. If the prisoner's_ severe . mental disorder iS put into 
remission during the parole period, and can be kept in remission, the 
Director of·Mental Health shilll notify the Board of Prison Terms and 
the State [)epartmetit of Mental Health ·sha.11-.discontinue treating 
the parolee. 
. SEC. 6. Section 2970 of the Penal Code is amended t6 read: 

2970. Not later than IBO days prior to the termination of parole,· 
'or release from prison if the prisoner refused to agre_e to treatment 
as a condition of parole as required by Sec_tion 2962, m:1less good cause 
is shown for the reduction of that 180-day period, if the prisoner's 
severe mental disorder is not in remission or cannot be kept in 
remission. without treatment, the medical director of the state 
hospital which is treating the parolee, or the county mental health 
director in charge· of the parolee's. outpatient program, or the 
Director of Corrections shall submit to the district attorney of the 
county in which the parolee is receiving outpatient treatment, or for 
those in prison or in a sta:te mental hospital the district attorney of 
the county of commitment, his or her written evaluation on 
remission. lf requested by the distrlct attorney, the written 
'evaluation shall be accompanied by supporting affidavits. The 
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·district attor~ey may then .file ·a petition with the superior c.ourt for 
continued involuntary treatment for one :fear. The petition shall 
state . the reasons ·n·ecessitating . the continued treatment, with 
accompanying affidavits ~pecif:--ing the conditions in Section· 2962 
and .that' treatment ·during the parole period, i.£. any, has been 

· continuously provided by· the State Department of Mental Health 
either in a state hospital or in an outpatient program. The petitio~ 
s.hall .also specify why the severe m~ntal disor'der is no't in remission 
or cannot be kept in ·remission if the person's treatment is not 
continued. . . 

SEC. 7. Section 2972 is added to the Penal Code, to read:· 
- 2972. (a) .The court shall conduct a heating on the petition under 
Section 2970 for continued treatment. The court shall advise the 
person of P,is or her· right to be represented by an attorney and of the 

. right to a jury trial. The attorney for the person shall be given .a copy· 
. of the petition, and any supporting documents. The !learing'shall be 

. ·a civil hearing, however, in order to reduce costs the·rules ofcrimimi.l. 

-

. discovery, as well as civil discovery, shall be applicable: The n.eed for . 
continued treatment shall be proven beyond a.reasonable doubt, and 

· if the trjal iS by jury, the jury shall b~ unanimous in its verdict. The 
trial shall be by jury unless waived by both the person and the district · 
attorney. The trial shall commenc;:e·no' later than 30 calendar. days 
prior to the time the person would otherwise have' ~en released, . 
unJess the tim~ is waived by the person or unless good cause is shown . 

. (b) · The people shall be represenhed by fhe district attorney. If the 
person is indigent, the county public defender shall be appointed. 

( c) If the court or jury firids that the patient is a person described 
in Section 2962, and his or her severe mental disorder is not in 
remission or. cannot be kept in remission without treatment, the 
court shall order the patient recommitted. to the facility' in' which the 
patient was confin~d at the time. the petition was filed·, or 
recommitted to the outpatient program in which he ors.he was being· 
treated at the time the petition was filed, or committed to the State 

, Department of Mental Health if the person was ill prison. The 
commitment shall be for a period of one year from the date· of 
termination of parole or a previous commitment or the scheduled 
date of release froin prison as specified in Section 2970.. . 

{ d) A person shall be released on outpatient· status if the · 
committing court finds that there is reasonable cause to believe that 
the committed person can be safely and effectively treated on an 
outpatient basis. ·Except . as . provided in this subdivision, the 
provisions of Title 15 ( eommencing with Section 1600) of Part 2, shall 
apply to persons placed on outpatient · status· pursuant to .this 

..A paragraph. The standard for revocation under Section 1609 shall be 

.. that the person cannot be safely and effectively treated on an 
outpatient basis. · 

(e) Prior to the termination of a commitment under this section, 
a petition for recommitment may be filed to determine whether the 
pa.tient remains a person described in Section 2962 whose severe 
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. me·n.tal. disorder is not in remission or cannot be kept in remission 
without treatmelif. · Th~ reoommitment proceeding shall ·be 
coriducted in accordance with the provisions of this seqtioh: . · · 

(.f} .-Any commitment under. this article places an affirmative· 
obligation on the treatment facility to provide treatinent for the 
underlying causes of the person's mental disorder. · 

(g) Except as provided in this subdivision, the person coqunitted 
.. shall be considered to be an involuntary mental health patient and 

he or she shall be entitled· to th.o.se rights set forth in Article ,7 
(commencing with Section 5J25) of Chapter 2 of Part l of Division · 
5 of the Welfare and Institutions Code. Commenci,ngJanuary.l, 1986, 
the .State Department of Mental Health.may adopt regulations to 
modify those rights as is necessary in order to provide for the 
reasonable securi.ty.of the inpatient facility in which th.e patient is 
being held. This subdivision and the regulations adopted pursuan~ 
thereto shall, become operative on January l, 1987, except .that 

. regulati9ns may be adopted prior to· that date. . 
· SEC. 8. Section 2974 is added to the Penal Code, to read:. 
2974~ Before releasing any inmate or terminating supervision of 

any parolee wh.o is a danger to·self or others, or gravely disabled as 
a reslilt of mental disorder, and who does not come within the 
previsions of Section 2962, the Director ·of Correct::i9ns may, upon.. 
·probable·.cause,· place, or cause to be placed, the person .in a state· 
hospital pursuant to. the Lanterman-Petris-Short . Act; Part l 
(commencing with Section 5000) of Division 5 of the Welfare and 
Institutions Code. 

SEC. 9. Section 2976 is added to the Penal Code, to read:. 
2S76·. (a) The cost of inpatient or outpatient ·treatment under 

this article shall be a state eipense while· the person is underthe 
jurisdiction of the Department of Corrections. · ··· · . · . 

(b) "Any person placed outside of a facility of the Department of 
· Corr~tions for the purpeises of inpatient trea.tment under this article 
. shall not be deemed to be released from imprisonment or rrom the 
custody of the Depllrtment of Corrections pr:ior to tlje expiration of 
the· maximum t.enn of imprisonment of the person."· · 

SEC. 10. Section 2978 is added to the Penal Code, to read: 
. 2978. · (a) Any independent professionals appointed by the Board 

of Prison Terms for ·purposes of this article shall riot be . state 
gove~ent empfoyees; shall have at" least five years of experience 
in the diagnosis arid treabnen.t of mental disorders; and shall.include 
psychiatrists, and licensed psychologists who have a doctoral degree 
in psyschology. · · . . · 
. (b) 'On July I of each year the De.partment of Corrections and the 
State D~partnient of Mental Health shall submit to the Board of 
Prison Tenns a list of 26 or more independent professionals on which 
both departments concur. The professionals shall not be state 
government employees and shall have at least fi~e ye3:fs of 
experience in the diagnosis and treatment of ment.al disorders and 
shall iilc;lude psychiatrists ancj. licensed psychologists who have a 
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dcicto~al degre~ m·psychology. For purposes bf this artjcle, when the . 
· ."Board of' Prison Terms. receives the list, they shall onl)· appoint 

. iri.dependen~ professionalS'from the list. The list shall not be binding 
·on the Board of Prison Terms until they have received it, and shall 
not be binding after June 30 following receipt of the list. 

SEC.. 11. Section 2980 is added to the Penal Code, to read: 
: 2980. · This. article applies to persons incarcerated before, as well 

. £l.S after, January l, 1986. · 

CHAPTER · 859 . 

. An act to amend 'Section 40000.7 of, and to add Section 4463:5 to, ·· · 
th~ Vehicle Code; relating to vehicles. 

. ' 

[Approved by Governor 5eptember 16, 1986. Filed with 
. Secretary'of State September 17. 19$6.j 

. • he people of the State of California do-~nact Bf follows: 

· · SECTION 1. Section 4463.5 is added to the Vehicle Code; to read: · 
·4483.5. (a) No person shall manufacture or sell a decorative or 

···facsimile license plate of a size substantially similar to.the license 
plate·issued by the department. · . 

{b) Notwithstanding subdivision (a), the director may autl?cirize 
the manufacture and sale of decorative or facsimile license plates for ' 
special events or media productions. · . . 

(c) A violation of this section is a misdemeanor pUn,ishable by a . · 
fine of not less than.five hlindred dollars ($500),. . 

SEC. 2. Section 40000.7 of the Vehicle Code.is amended to read: 
40000.7. A violation of any of the. following provision& is a 

misdemeanor, and not an infraction: · . 
(a) Section 2416, relating to regulatio~ for. emergency vehicles. 
(b) Section 2800, rel~ting to failure to obey an offiqer's lawful 

· order or submit to a lawful inspection. · . 
(c) Section 2800.l, relating to fleeing from a peace .officer. . 

. (d) Section 2801, relating tb faili.tre to obey a flretnan's lawful 
order. ' . ' ' 

(e) Section 2803, relating to unlawful vehicle·or load. 
(f) Section ~13, relating to stopping for inspection. 
(g) 'Subdivision (b) of Section 4461 and subdivisions (b) and (c) 

.of Section 4463, relating to disabled person placards. 
(h) Section· 4463.5, relii.ting to deceptive or facsimile license 

A plates. 
W (i) Section 5500, relating to the surrender of registration 

docwnents and license plates before dismantling may begin. 
(j) Section 5753, relating t'o delivery of certificates of ownership 

and registration when committed by a dealer or any person while. a 
dealer wi.thin the preceding 12 months. 
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act !s in accordance with th_e request of a local age~cy which desired .. 
legislative authority to carry out the prqgram specified in this act.· 

·• This act. is an urgency statute. necessary ·for . the i.m:nlediate · 
preservation of the public peace, health, or safety within the 
meaning of Article IV cif the Constitution and shall go into immediate · 
effect. The facts constituting the necessity are: · . · 

~n ?~der t~ provide ~or ~e continuation of the prohibition against". 
· requmn~ pnor authonzation from the State Department of Health 

Services for the provision of portable X-ray se!"Vices provided in 
. sldll~d nursing or intermediate care facilities under the Medi-CaI 

program, 8.nd in order to apply the provisiens of i:his act to the special· 
comntission in San Mateo County prior t.o the end of the 1987 
calendar year, it is necessary that this act go into immediate effect. 

.CHAPTER 687 
. ' . . ' 

An act to amend Section 1017 of the Evidence COde, and to amend 
Sections 1615, 1617, 1618, 1619, !'620, 2962, 2966, 2972; and 2978 of, and 
to add Section 2981 to, the Penal Code, relating to ·mentally 
disordered offenders. . · . · · · . . 

[Approved by Governor September 16, 1987. Filed with 
· Secretary o_f State September IT, 1987.] 

The people of the State of California do enact as folfows: 
. ' 

. SECTION l. Section 1017 of the Evidence Code is amended to 
re~· · 

1017. {a) There is no privilege under .this article if the 
psychotherapist is appointed by order of a· court to examine the 
patient, but this exception does not apply where the psychotherapist . 
is appointed by order of the court upon, the request of the lawyer· for . 

. the defendant in ·a criminal proceeding in order to· provide the 
-lawyer wtth information needed so that he or she may advise the 
defendarit whether to enter or withdraw· a.plea based on insanity or 
to present a defense based on his or her mental or emotional 
condition. 

. (b) There is no privilege under this article if the psychotherapist 
is appointed by the Board of Prison Terms to examine a patient 
pursuant to th~ provisions of Article 4 (commencing with Section 
2960) of Chapter 7 of Title l of Part 3 of the Penal Code. . 

SEC. 2. Section 1615 of the Penal Code is amended to read: 
1615. Pursuant to -Section 5709.8 of the Welfa~e and Institutions 

Code, the State Department of MentaI Health shall be responsible 
for the · community treatment and supervision of judicially 
committed patients. These services.shall be available on a county or 
regional basis. The department may provide these services directly 
or through-contract with private providers or counties .. The program 
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or programs through which these services -~e provided shall be 
known as the· Mental Health Conditional Release Pro.gram. 

The department shall contact all county mental health programs 
by J am.iary l, 1986, to determine their interest in providing an 
appropriate level of supervision and treatment of. judicially 
committed patients at reasonable cost. County mental health · 
agencies may .agree or refuse to operate such a program. 

The State Department" of Mental Health shall ensure consistent 
data gathering and program standards for use statewide by the 
Mental Health Conditional Release Program. · 

SEC. 3. Section 1617 of the Penal Code is amended to· read: 
1617. The State Department of Mental.Health shall research the· 

demographic profiles and other related information pertaming to 
persons receiVing supervision 'and treatment in the Mental Health 
Conditional Release Program. An evaluation of the program shall 
determine its effectiveness in successfully reintegrating these · 
persons into society after release from state institutions: This 
evaluation of program effectiveness shall include, but not be limited· 
to, a determination of the rates of reoffense while tb,ese persons are 

A served by the program and after their discharge. This evaluation
•. shall also· address . the effectiveness of the various qeabnent 

···components of the program and their intensity. 
The State I)epartment of Mental Health may contract with an 

·independent research agency to perform this research and· 
evaluation project. Any independent research. agency conducting 
this research shall consult with the Forensic Mental Health 
Association: concerning the . development of the research and 
evaluation design.· 

SEC. 4. Section 1618 of the Penal Code is amended to read: 
1618; The ad.ffiin.istrators and the supervision arid treatment staff 

of the Mental Health Conditional Release Program shall not be held 
criminally or civilly liable for any criminal' acts committed by the 

· persons on parole or· judicial commitment status who receive. 
supervision or treatment. This waiver of liability shall apply to 
employees of the State Department of Mental Health and the 
·agencies- or persons under contract to this. department to provide 
supervision or treatmen.t to mentally ill parolees or persons under 
judicial commitment. · . 

SEC. 5. ·Section 1619 of the Penal Code is amended to read: 
1619. The Deparbnent of °Justice shall automate the criminal 

histories of all persons treated in the Mental Health Conditional 
!'\eleas.e Program, as well as all persons committed as not guilty by 
reason of insanity pursuant to Section 1026, incompetent to stand 
trial pursuant to Section 1370 or 1370.2, any person currently under 

A · commitment as a mentally disordered sex offendE'\r, and persons 
• treated pursuant to Section 1364 or 2684 or Article 4 ·(commencing 

with Section. 2960) ·of Chapter 7 of Title l of Part 3. 
SEC. 6. Section 1620 of the Penal Code is amended to read: 
1620. The Department of ] ustice shall provide men5al health 
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agencies providing' treatment to .patients pursuant to .Sections 160cr 
to.1610, inclusive, or pursuant to Artide. 4 (commencing with Section 

·. 2960) of Chapter 7 of Title 1 of Part 3; with access to criminal histories 
' of those mentally ill offenders .·who are receiving treatment· and' 

·supervision. Treatment and supervision. staff who- have access to 
these criminal histories sl;iall maintain ·the confidentiality of the 
information and shall sign a statement to be developed .:by the · 
Department of Justice which infonns them of this obligation. 

· SEC. 7. Section 2962 of the Penal Code is amended to read: .· · 
.2962. As a condition of parole, a prisoner who rrieets the following 

criteria shall be required to be treated by the State D_epartment of 
Mental Health, and the State Department of Mental Health shall 
provide the necessary treatment: . · ·" 

(a) The· prisoner has. a severe mental disorder that is not hi · 
renlission or cannot be kept in remission without treatment. The 
term "severe· mental disorder~· m'eans an illness .or disease or 

. eondition that substantially impairs. the person's thought; perception 
·of reality? emotio11al process, or judgmf'.nt; or whlch groS!llY impairs·· 
behavior; or that. demonstrates evidence 9f an acu_te brain syndrome 
fot which prompt remission in the absence of treatment is unlikely. 
The term "severe mental disorder" as used iri this section does not · 
include a personality or adjusbJ1ent disorde~, epilepsy,: mental: .. 
retardation or other developmental disabilities, or addiction to or · 

· abuse. of intoxicating substances. The term "remission" means .a · 
fmding that the overt signs and s)rinptoms of the severe mental 
disorder a.re controlled either by psychotropic medication ·Or· 
psychosocial support. A person "cannot be kept in remission without 
'treatment" if during the yt;!ar ·prior to.the question being before the · 
·Board of Prison Terms or -a trial court, he or she has been in remission 
· and he or she has been physically violent, except in self-defense, ot 

. he or s~e has made a serious threat of substantial physical hann upon 
'the person of ariother so as to cause the target of the bhreat to. 
reasonably fear for his or her safety or the safety of his or her 
immedia.te family, or he or she has intentionally caused ·property 
damage, .or he or she has not voluntarily followed ·the treatment plan. 
In determining if a person has voluntarily followed the treatment 
plan, the standard shall be whether the person has acted as a 
reasonable person would in following the treatment plan. 

(b) The severe mental disorder was one of the causes of or was an 
aggravating factor in the commission of a crime for which the 
prisoner was sentenced to prison. 

(c) The pri~oner. has been in treatment for the severe mental 
disorde_r for 90 days or more within the year prior to the prisoner's 
parole or release. _ 

(d) Prior to release on.parole the person in charge of treating the 
prisoner and a practicing psychiatrist or psychologist from the State 
Department of Mental Health have evaluated the pr~soner at a 
facility of the Department of·Corrections, and a chief psychiatrist of 
the Department of Corrections has certified to the Board of Prison 

312 
54010 

: ., 

Ch .. 687} 

Terms that th 
disorder is not 
treatment, that 
was an aggravI 
the prisoner ha: 
90 days or more 

. and that the pr 
injury-in corrur 
prisoners bein~ 

· pursuant. to S. 
- psyc:hiatrist of 

shill be done al 
charge of trea 
psychologist fn 
· If the profess 
prisoner has a s 
in remission or 
that the severe 

~ ; . -
pnsonersc! 
~risoner to 
then the Boar 
two indepe~de· 
if both indepen 
certification, sh 

· the prisoner. T 
·shall inform the 

· treatment but ' 
cinvoluntarily tJ 

' required that 
information . 

:(e) The crirr 
the prisoner us 
as defined in p 

SEC. 8. Sec 
29$6. (a) A 

·Prison Terms, i 
for the purposi 
Section ~962. } 

· person or agen 
of Section 2962. 
behalf at the 
independent J; 
prisoner shall b 
a trial purs.. I 
provide a 
instructions r 

(b) A prison 
of Prison Term 
file in the . SUI 



I 
I 

·Ch. 687] STATUTES OF 1987 ' '2181 

Term,s that: the prisoner ha.s a severe ment3.! disorder, that the . 
disorder is not in remission; or cannot be kept in rerriission without 
treatment, that the severe mental disorder was one of the causes or 
was an a,ggravating factor in .the prisoner's ctiliiinal behavior, that 
the prisoner-has been in treatment for the severe mental disorder for 
90 days or more within the year prior' to his or her parole release day,. · 
and that the prisoner used force or violence or caused serious bodily 

· injury in committing the crime referred to in subdivision (b). For 
'prisoners being treated by the State Department of Men~al Health . 

~ pursuant to Section 2684, the certification shall. be• by· a chief 
psychiatrist. of the Department of Corrections; and the evaluation 

· shall be done at a state· hospital by the person at the state hospital_ in 
charge of treating the prisoner· and ·a practicing psychiatrist or . 
psychologist from the Departme_nt of Corrections. · . 

. · . If the professioilals doing the evaluation do not concilr that ( l) ··the. 
prisoner has a severe mental disorder, or (2) that the disorder iS not 
in remission or cannot be kept in remission without trel\tment, or (3) · 

~hat the severe mental disorder was a.cause of, or aggravated the 
~risoner's criminal behavior, and a chief psychiatrist has certified the 

prisoner to the Board of Prison Tenns pursuant to this paragraph, 
· then the Board of Prison Terms shall order a furthel;' examination by 

two independent professioI;1.als, as provided for in Section 2978. Only 
· .if both independent professionals concur with the chief psychiatrist's .. 
. certification, shall the provisions of this subdivision be applicable to 
tne-prisoner: _The professionals ;ippointed pursu~t to Section 2978 · 
shall inform the prisoner that the purpose of their examination is not 

. treatment but to determine if the prisoner meets.the .criteria to be · 
·:involuntarily treated as a mentally disordered offender. ~t is ilot 

required that the prisoner appreciate or understand · such 
iriformation. · . · · 
. (e) The crime referred to in subdivision (b) was a crime in w\lich 
the _prisoner used force· or violence, or caused serious bodily injury . 
as defined in paragraph (5) of subdivision (e) of Section 243. 

SEC. 8. Section 2966 of the Penal Code is amended to read: · · 
. 2966. (a) A prisoner may request a hearing before the Board of 
Prison Terms, and the board shall conduct a hearing if so requested,. 
for the purpose of proving that the prisoner meet~ the criteri:a in 
Section 2962. At ·the hearing the burden of. proof. shall be on the 
. person or agency who certified the prisoner under .subdiVision (d) 
of Section 2962. If the prisoner or any person appearing on his or her 
behalf at the hearing requests it, the· board shall appoint two 
independent professionals as provided ·for in Section ·2978. The 

Aprisoner shall· be informed at the hearing of his or her right to request 
9a trial pursuant to subdivision (b). The Board of Prison Terms shall 

provide a prisoner who requests a trial, a petition form and 
instructions for filing the petition. . · 

(b)' A prisoner who disagrees with the determination of the Board 
of Prison Terms that he or she meets the criteria of Section.2962, may 
file in the superior court of the count3131 which he or she is 
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··· .. incarcerated· or is being treated a petition for a hearing on whether 
· . he or. she, as of the date of.the Board· of Prison Term.s . .heanng, met. 
· .. the.c.riteri~ o~ Section 2962. The court shall condud a hea.ririg on the 
. petition within 60 calendar days after tlte petition is. filed, unless 
·eithez _time is waived by tlte petitioner or his or he_r counsel, -0r good 
cause 1s shown. The order· of the Board of Prison Terms shall be iri 
effect until the completion of the court proceedings. The court shall 

. advise the petitioner of his or her right to be· represented by a.Ii 
· attorney . and of tl;le right to a jury trial. The attorney for the · 
petitioner shl1-ll be given a copy of tlte petiti.on, and any supporting 

· .documents. The hearing shall be a civil hearing; however, iri order 
to reduce costs,_ the ritles of crin)inal discovery, as well as civil 
discovery, shall be applicable. The standard of proof shall.be beyolid 
a reasonable doubt, and if the trial Is by jury, the jury shall be . 
unanimous in its verdict. The trial shall be by jury unlesii wli.ived by 
both the person ·and the district attorney. . . 

(c)' If the Board of Prison Tenns continues a.. parolee's mental 
health treatment under Section 2962 when they continue the 
parolee's parole under Section 3001, this section shall be applicable 
for the purpose of determining whether 'the parolee meetS tlte · 
criteria of Section 2962. · · · · ' . 

SEC. 9. Section .2972 of the Penal Code is amended to read: . : 
· 2972. (a) The cqurt shall conduct a hearing on the.petition under 

Section 2970 for continued treatment'. The court shall advise the . 
person of his or her right to be represented by an attorney and of tlte · 

. right to a jury trial. The attorney for the person shall be given a copy 
. of the petition, and· any supporting documents. The hearing shall· be 

a civil hearing, however; in order to reduce costs the rules of criminal· 
. discovery; as well as civil discovery, shall be applicable. The nee.cl for 
continued treatment shall be proven beyond a reasonable doubt, and 
if the. trial ls by juff, the jury shall be unanimous in fts verdict. The 

. trial shall be by jury unless waived oy both the person am~ the district 
•. attorney. The trial sh¥t commence no later: than 30 calendar days 

prior to the time the. person woulci .otherwise pave been released, 
unless the time is waived by the person or unless good cause is shown. 

(b) The people.shall be represented by the district attomey .. lf the 
person is indigent, the county public defender shall be appointed. 

(c) If the court or jury finds that the ·patient's severe mental 
disorder is not in rerTI.ission or cannot be kept in remission without 
treatment, the· court shall order the patient recommitted to the 
facility in which the patient was confined at the time the petition was 
filed, or recommitted to the outpatient program 'in \Vhich he or she 
was being treated at the time the petition was filed, or committed 
to the State Department of Mental Health if the person was in prison. 
The commitment shall be for a period of one year from the date of 
termination of parole or a previous commitment or the scheduled 
_date of release from prison as specified. in Sei:tion 2970. 

(d) A person shall be released on outpatient· status if the 
. committing court finds that there is reasonable cause_ to believe that 
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.' the committed person can be safely and effectively treated on a.ii. 
·.outpatient basis •. Except as provided in this subdivision-; the. -· · 
·provisions of Title 15 (commencing With Section 1600) of-Pait 2, shall . -

.,.. a.pply to persons placed- on. outpatient status pursuant :t() 'this · · 

. paragraph. The standard for revpcation under Section 1609 shall be .- · · 
that the person cannot be safely and effectively treateq ori. an_ 

- outpatient basis. · - - · · 
'. . ( e) Prior to the termination of a commitment ·under this section, 

. a petition for Fecommitment may_ be filed to determine whether the. 
. patient's.severe mental .disorder is not in remission or cannot be-kept 
. in remission without treai:ment. The recortunitment procee'dmg ' 

shall be conducted in accordance with the proVi.sions of this section·. -
.- (f) ~Y cornmitlrient under this articl~ places an affirmative · 
obligation on the treatment facility to provide treatment for the 

. tinderlying causes of the person's mental disorder, . 
(g) Except as provided in this subdivi.Sion, the person coµm:iitted 

shall be considered to be an involuntary mental- health patient a.lid 
he or she. shall be entitled ~o those rights set _forth in Article· 7 ' · 

A .· (commencing with Section 53.25) of Chapter 2 of Part 1 of Oivisicin 
W 5 of the Welfare and Institutions Code. Comnien'Cing January 1, 1986, 

the State Department of Mental Health may adopt regUla:tion8 tci 
· I_!lodify those rights as is necessary in order to provide for the . 
reasonable security of the iiipatient facility m·which the.patienHs · 

·:being.held. This subdivision and the regulations adopted pursuant . 
. .;.._thereto shall .become operative on January J, 1987, except that -
.. r.egulations m11.y be adopted prior· to that da:te. . 

SEC. 10. · Section Z978 of the Penal ·Code is amended to read: 
2978, (a) Any· indep¢ndent ptofessionals appointed by the Board .. · 

. of Prison Terms for purposes of this article.· shall not be state 

. government· employees; shall have at least five years .of experience 
in the d.iagfiosis anc;l treatment of mental disorders; and shall include 

· · psychiatrists, and licensed psychologists whci have a doctoral degtee 
in psychology. " · 

(b) On July 1 of each year the Department of.Corrections and the 
State pepartment of Mental Health shall submit to the Board of 
Prison Terms a list of20 or more independent professionals on which. 

·both departments concur. The professionals shall not be state 
.. government em'ployees and shall .have at least five. years or . 

experience in the diagnosis and treatment of mental disorc;l.ers and- · 
. · shall iriclude psychiatrists and. licensed psychologists who have a 
·.doctoral degree in psychology~ For purposes of this article, when the: 

Board of Prison Terms receives the list, they shall only. appoint 
independent professionals from the list. The list shall not be binding 

A on the Board of Prison Terms until they have received it, and shall 
,.,- not be binding after June 3.0 following receipt of the list. 

SEC. lL Section 2981 is added to the Penal Code; to read: 
2981. For the purpose of provi'ng the fact that a ·prisoner has 

re7eived 90 days or more. of treatment within the year prior to the 
pnsoner's parole or rele.ase, the recor§; gr copies of records of any 
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' ~tate ?enitentiary, county ja1l; -federal penite.ntiary, or state hospitaI 
m which that person has been confined, when the records or copies 
thereof have been certified bythe official custodian of those records · 

. 'may be admitted, as evidence. . ' ' ' ' ' • ' ' 

CHAPTER. 688 

An act to amend Sections 6140, 6140.l, and Bl40.3 bf, ~d ~o add 
Sectioq 6032 to, the Business and Professions Code, relating to the 
State Bar of California. · 

[Approved by GOvernor September 16, 1987. Flied wi.th 
· . Secretary of State September 17, 1987.] . 

The people of the State of Cafifornia. do enact as follows: 

SECTION 1. · Section 6032 is added to • the Business and 
Professions Code, to read:· : . · 

6002. Subject tci:the approval of the.Committees on JudiciarY of 
each house n£ the Legislature, the board shall contract with an 
independent expert for the purpo~e of conducting a comprehensive 

. study of. the State Bar's affirmative action prograin with regard to its 
employees. A firial report shall be subntitted to each of the 
Committees on Judiciary .no later than September 1, 1988. The 

.·amount expem;led pursuant to 'the contract ·shall not exceed·· 
twenty-five thousand dollars ( $25,000). · · · 

SEC. 2. Section 6140 of the Business arid Professions Code is 
amended to read: . . 

6140. (a) The board shall fix the anntial membership fee for 1988 
a.S foUows: · . . · 

(1) For active members who have been admitted to the'practice 
of law fn this state for three years or longer preceding the fusi: day 

· .. of February of the year for which the fee is payable, at the suni of 
two hundred fifteen dollars ($215). . . · -

_ (2) For active memb.ers who have been admitted to the practice .. 
of law in this state for less than ·three }'ears but more than one rear 
preceding· the first day of February· of the year for which the fee is 
payable, at the sum of one hundred forty-seven dollars ($147). 

(3) For active members who have bee!} admitted to the practice 
·of law in this state during, or for less than one year preceding the first 
day of February of, the year for which ~he fee is payable, at a sum 
not exceeding one hundred sixteen dollars· (Sll6). · · 

(b) The annual membership fee for active members is payable on. 
or before the first day of February of each year. 

This section shall remain in effect only until January 1, 1989., and· 
as of that date is repealed, unless_ a later enacted statute, which is 
chaptered before January 1, 1989, deletes or extends that date. 

SEC. 3. Section 614-0.l of the Business and Professions Code is 
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CHAPTER 658 

(Senate Bill No. 5.38) · 

( . . 
·An act to. amend Sections 2966 and 2970. of the Penal Code, relating to mentally. 
-'sord.ered offenders. · · · . · . · · . · · . 

(Approved by Governor August 27, !9B8.] . . 

L?GiSLATIVE COUNSEL'S DIGEST 

'a 538, McCorquodale. Mentally .disord~i'ed. offenders. 
,.xisting. law: authorizes· a prisoner to request a· hearing before the Board of.Prison·. 
.. for . purposes· of ·proving that the: ·prisoner. meets . speaifi~.d_ _ctjteria : for 
; tment by tI:ie· State ·Department. of Mental Health as a· co.ndition. of· parole. 
'stiiig ·law·· provides that if .the· prison\!r· disa'grees with the -detel"!Ilinatfon' of the 
· ·''d

1
. he or. she ·may file a petitio1ffor a .hearing)n the superior court, as specified, 

"'hether the ptjsoner, as of th<:: date of the Board of Prison Terms hearing, has 
. the presqibed criteria for freatinent by .the State :Departm.enf. of Mental Health . 
· h'Board of Prison Terms· continues a parolee's mental: health treatment w)len it 
,.tinues his ·or ·her- parole under specified 'Provision~. existing Jaw provides titat 
't provisions. shall : be ·applicable·· for the purpose .. of determining whether" the 
·lee .m'eetir:the criteria for continued treatment as a condition of parole . 
.. ~ s bill°: would px:ovide, instead· that, ·if :the Board .of Prisori Terms qmtinueS a 
oiee's ,• mental . health freatment ·under .those:: specified :provisions; . the .. above. 
'_edures·shall·.only be applicable for the pi.frpose of detenhinin~ if the parolee has 
vere :mental disorder. and whether .the parolee's severe mental disorder is not in 
)~~.ion or cannot :be kept in remission without.trea1II).~mt, : '· · .. ·. . . . . .. . ... 
Jiisting law, as specified above; provides for the require_d. treatment of ce.rtain '· .. . . ~ ~ ' . . 
yt~ted felons with a severe mental disorder as a condition of parole, and for their 
,t!nued treatment upon termination of parole or release from prison.· Existing lavt 
!;;provides that. Jf the prisoner's severe mental disorder is not in .remission or 
n9,t be kept in remission without treatment, the director -of .the mental health .. 
"ljty or the Director of Corrections shall submit his. or her evaluation on 
}sio~ to the district attpmey.· The· district attorney may file a petition for the 

~,.\n.ued treatment of the person for a period of one year, as specifi<;!d. The petition 
}J s,tate the reasons necessitating the continued treatment and be accompanied by 
.~fYi_ts stating specified conditions: an.d that treatment dunng the parole perio~, if. 

· . ~.s. continuously been provided by the State Department of Mental Health, as 
ed. · 
/"i'i; '• • ' 

~J.~,;'.,b!ll would delete the requirement that the petition state the reasons · 
. ~·!tat1~1g the continu.ed treatment of the person. It would require the petition be 
· ~panied by an affidavit .specifying ·certain conciitions including a statement that 
' i:ratment was pro_vided by the Stat~ Department of Mental Health, as specified . 

P_eople of the State of California do enact as follows: 
?~·· 

{'· •, . 

;1u1?,I'ION 1. Section 2966 of the Penal Code is amended to read: 
'2966 ( ) A · h . f h . . . . ·'!"'", '·· a pnsonr317ay request a eanng be ore t e Board of Pnson Terms, 

.J !le; J:>o~rd shRIJ co·nuuc1 a bearing if so reques.ted, for the purpose of proving 
~R-e .Pnsoner meets tht .:riteria in Section 2962. At the hearing 1. h~ burden of · 

· · · "111 U r.1? 1-r ,./ _·}i 
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..... (d) .of,Se.ct10n 2962. I~ the pnsoner or any per?on appe~rmg ~n his ot he.r.?enalf"at 
· ·the heanng requests it, the board shall. app01nt two mdepend~nt professionals as 

provi?ed for in Section ~978. The prisoner s~a!l ,be informed at the ~eari~g of his· or 
.her nght ~o reque~t a tnal pursuant· to sub~1v1s1on .<?~· The Board o_f Pnson Tenns 
shall' provide a pnsoner who requests a tnal, a· pet1t1on form !lnd mstructions fo 
filing the petition.· . · . . r 
· (ti) A prisoner who disagrees with the determinatlqri of the Board of Prison 
Terms that hi:. or she meets the criteria of Section 2962, ·may file in the Superior· 
coui:t of the county in which. he. or she is incarcera_ted or is J?eing treated a •petition 
for a hearing on whether he or she, as of the date of the Board of Pnsort Tenns 
hearing, met ~he criteria of Section 2962. The court shall conduct' a hearing" on the 

·petition within 60 calendar days. after the p\:tition, i~ filed, unless either time is· 
· waived by the petitioner or his or her counsel, or good cause is·.shown. Tlie order of 

the Board of Prison Terms shall be in effect until the completion of ·n~e· court 
proceedings, The court shall advise the . petitfone~ of his or her righ.t to be 
represented by al). attorney and of the right to a jury trial. The attorney for th~ 

· petitioner .shall be given .a copy of the ped.tion, and any supporting documents .. The :'c 
· hearing shall b~ a civil hearing; however, iri order to reduce costs, the rules of .· 
criminal discovery, as"well as civil discovery, shall be applicable. The standard 0"f' ~ 
proof shall be beyond a reasonable doubt, and if the trial is by jury, the jury shaii': 

. be unanimous "in its verdict. .The trial shall .be by jury unless waived by both th~ 
person and the district attorney.· · . . 

· . (c) If the ijoard of -Prison Terms continues a parolee's mental health treatme~·{ 
under Section 2962 when they continue the parolee's parole under Section 3001, the'° 
procedures of this sec.ti.on s~all only. be applic(ible fo~·· the purpose,'()f .detern:iining i( 
the pat"ole¢. has ·a ,severe. ,mental disorder; and whether -the' parolee's severe ·men ta)" 
disordei: is not in remission or cannot· be kept in remission without treatment. "' 

·SEC. 2. Section 2970 of the Penal- Code is amended to read: · 

§ ~970. • Not later than 180 days .prlor to ~he t~rmi~atiori of parole, or rel 
from prison if the prisoner refused to agree to treatment .as. a condition of parole .. 
.required by Section 2962, unless good cause is shown for tli.e reduction of that 18 
day period, if the pnsoner's severe mental disorder is not in. remission or cannot . 

. kept in remission.without treatment, the medical director of the state ho~pital whiqp 
is treating the parolee, or ·the county mental health director in charge of t4; 
parolee's outpatient program, or the Director of Corrections sh~ll submit. to .. ~PJ 
district attorney of the county in. which ~he parolee is receiving outpatient treatmen, 
or for those· in prison or in a state m.ental hospital the· district attorney. of-~ 
county of commitment, his or her written ·evaluation on remission. If requested)~ .. 
the district attorney, the written evaluation shall. be accompanied by supportu;i 
affidavits. The district attorney may then file a petition with the· superior co~~Jo 

· continued involuntary treatment for one year . .The petition shall be accompa?1~;.~ 
affidavits specifying that treatment;·while the prisoner was relea.sed from pns0 l!.:R 

. parole'. has been con~iriuous~y provided .by the ·St~te Departm.e~t of Mental Heil.lif 
either m a state hospital or man outpatient.program. The pet1t1on shall also .s~,.J 
whether the prisoner has a severe mental disorder· and why the severe men _ _,, 
disorder is not in remission or cannot be kept in remission if the person's treat°'.$ 
is not continued. · · · ;.~'. 

EXPLANATORY NOTES SENATE BILL 538: · · . .·.·!;~Jo~ 
Pen c § 2966. Amenped subd (c) by substituting (1) "the procedures of this· section sha~l 0 d_

1
Y Jind 

"this section shall" after "Section :lOCll,"; and (2) "if the parolee has a severe mental d_1sor :; ' •·· 
whether the parolee's severe mental disorder is no·31 ~-~n:iission .or_ cannot "be kept m re·'.< 
without treetmcnt" for "whether the parolee meets lhc cntenn of Section 2962 . i' 



::ir 

1S 
Jr 

lD 
or 

··-... 
J : ·.1·. ··, ~? . '• 

~~·-·. : · ... : . .' 
_._' - -.--. 2149 

-~· ·,· ,·. ~. . . t.~ ~:: . . ·': .. 
,· 

Pen C § 2970. (1) Deleted the comma after ~·outpatient-treatinent". iri the lirs_t sentence; (2) substituted 
"be accompanied by affidavits specifying'ihat. treatment, while _the· prisoner was released.from pri~~ 
on parole" for "state. the reasons· necessitating the continuefl treatment, with aceompanying affidavits 
specifying the conditions in Section 2962 and ·that treatment during the parole period, if any" in the' 
.fourth sentence; and (3) added "whether-the·pris6ner has a severe mental disorder and" in -the last 

. . . . .. . . . . . . . 
sentence. 
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CHii.PTI;:R 228 . 

. An act to amend Sections 2962, 2965, 2970,. 2972, artd 298Q o( the 
Penal Code, relating to prisoners, and declaring th~ urgency thereof 
to take effecf immediately. ' 

(Approved by Governor.July '1:1, 1989. Filed with 
Secretaiy of State July 'Z7, 1989.] 
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the.prisoner an 
State DepartmE 
a facility of the 
of the Departm 
·Terms that th~ 
diso'rder is not i 
.treatment, that 
.was an aggiava 

The people of the State of California do enact as follows: . . . the prisoner ha: 
. · · . _ . · ··: 90 d~yS or·moie 

· SECTION 1. Section 2962 of the Penal Cod.e is amend~d to read: · · that the prison 
2962. As a condition of parole, a prisoner who meets the following injury in co mil'. 

criteria shall be required to be treated by· .the State Departmei;it o{ that by reason 
. Mental Health, and the State Department of Mental Health shall repri!isents a s1 
pnwide the necessary treatment: : . .. prisoners being 
. (a) The prisoner has a s~vere mental disorder".that iS not in . pursuant· to s( 
remission or· cannot be kept in remission without treatm·ent. · · · psychiatrist of 

The term "'severe mental disorder" means an illne5s or disease or · shall be done al 
condition that substanpally impairs .the person's thought, perception charge. 0.1 
of reality, emotional process, or judgment; or which grossly impairs · psycholo · c 

behavior; or that dem9nstrafes evidence of an acute bra.in syndro·me (2) If the 
for which prompt remission, in the absence of treatment, is unlike)y: . paragraph { l) 

. The term "severe mental disorder" as.used in this section does not mental disorde1 
. include a personality or adjustment disord.er, epilepsy, mental · · b.e kept in remi 
retardation or other developmental disabilities, or addictiim to or 'disorder· was 1 

· abuse of intoxicating substances. · . · · · . behavior, and 1 

The term ·:remission" meari..s a finding· that the ov~rt si~ and. Board of.Prison 
symptoms of the s'evere mental disorder 'are controlled either by ·Prison !erms sl 
psychotropic medication or psychosocial support. A person "cannot · . professionals'. a 

· · · · ~h/J~Js~o~e~~be~*lli~ ~:X~~~~i~~~ry!~-fr~!;~---·-·· -··· .- ··--·-- .-··'· ··-· --·~p~n~~~u~51 
he OT she has been in remission and he or she has been .physically· psy9hiatrist'5 7' 
violent, except in self-defense, or he.or she has made a, serious threat shall the pr?vu 
of substantial physical harm upon the person of another so as to cause Th.e prof em om 
the target of the threat to reasonably fear for his or her safety or the pruoner t~at· .ti 
safety of his or her immediate family, or tJ.e or· she has intention;illy to de~nrune if 
caused property damage, or he or· she has not voluntarily followed treat as a me 
the p-eatment plan. In detennining if a person has volw;:itarily · prisoner appre 
followed the treatment' ·plan, the standard shall be. whether , the th~p)ri~~eir: 
person has acted as a reasonable person wo4ld in following the 
treatment plan. as defined m i.: 

(b) The severe mental disorder was one of the causes of or was an (f) As used i 
aggrav.ating factor in the comntlssion of il cri.Ine for which the · does not requi 

SEC. 2 .. ec prisoner was sentenced to prison. · . · · · 
(c) The prisoner has been in treatment for the severe mental 

2966
· A · Prison Te . s, 1 

disorder for 90 days or more within the year prior to the prisoner~ . for the purpos 
parole .or release. · · . · Section 2962.. J 
. (d) ( 1) Prior to release on parole, the person in charge of treating 
. 320 
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. th~ prisoner and a practicing psychiatnst or psychologist from the 
State bepartmen.t of Mental Health have evaluated the prisoner at 
a. facility of the Department of Corrections, and a chief psychiatrist 
.ofth~ Department of Corrections has certified to the Board of Prison 
Terms that the prisoner has a severe mental disorder, that the 
disorder is not in ·remission, or cannot be kept in remission without 
treatment, that the severe mentat disorder was one of the causes or· 
was an aggravating fac~or in the' prisoner's criminal behavior, that 
the prisoner has been in treatment for the seve.re mental disorder for 
90 days or more within the year prior to his or ~er parole release day,. 
that the prisoner used force or violence or caused serious bodily 
injury in committing the crime referred to in subdivision (b), and 
~hat by reason of his or her severe mental disorder t.he prisoner 

.. i:::presents a substantial danger of physical ·harm to· others. For 
· pri,so'ners being tr'eated by the State Department· of Mental Health· 
pursuant to Section 2684, '.the certification: shall. be by a ·chief 
pS)'Chiatrist of the Department of Corrections, and the, evaluation 

·'shall be done at a state hospital by tfie person at the state hospital in 
charge of treating. the prisoner and a practicing psychiatrist or 
psychologist from the Department of Corrections. 

(2) ff the professionals doing . the . evaltiation pursuant to 
·.paragraph (1) do .not concur that (1) t.he prisoner ha,s a severe 

·· · mental disorder, or (2) that the disorder is not in remission or cannot · 
-·''be kept in remission without treatment, or (3) tha:t th.e severe mental 
°'""""disorder was a cause of, or aggravated .the prisoner's ·criminal 

behavior, and a chief psychiatrist has certified the ·prisoner to the 
· Boatd of Prison Terms pursuant to this paragraph, then the Board ·of 
'Prison Terms shall order a further examinatio~ by two independent 
professionals, as provided for in· Secpon 2978. 

(3) Only if both independent professionals who evaluate the 
prisoner ·pursuant . to paragraph (2) concur with the chief 
psychiatrist's certification of the issues qescribed in paragraph. (2), 
shall the provisions of this subdivision be app,lica:ble to the prl$0ner. 

·The professionals appointed pursuant to Section 2978 shall inform the 
.prisoner that the purpose of their exatnination is not treatment but 
to determine if the prisoner meets certain criteria to be involuntarily 
treated as a mentally disordered offender. It is not required that the · 
prisoner appreciate or understand that information. 
. (e) The crime-referred to in subdivision (b) was a crime in which 
the prisoner used force or violence, or caused serious bodily injury 
as defined in paragraph (5) of subdivision (e) of Section 243 . 
. (f) As used in this chapter, "substantial danger of physical harm" 

does not require proof of a recent overt act. . 
· SEC. 2. Section 2966 of the Penal Code is amended to read: 

2966. (a) A prisoner may request a hearing' before the Board of 
. Prison Terms, and the board shall conduct a hearing if s6 requested, · 
· for the purpose of prov.ing that the. prisoner meets the criteria in 
Section .2962. At the hearing, the burden of proof shall be on the 
person or agency who certified the prisoner imder subdivision (d) 
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of Section 2962. If the prisqner or B.flY person appe:iring on his:or her 
behalf at ·the hearing request~ it, the board shall .appoint. tWo 

. independent professionals as pro"v~ded for in Seetion · 2978. The 
prisoner shall be informed at the hearing of his or her right ·to 
request a .trial pursuant to subOiVision (b). The. Boil.rd of Prison 

. Terms shall provide a prisoner \\'h6 requests a trial, a petition fonn .. 
and insquctions for filing the petjtio11. · ·· . · . . .. : •.. . 

(b} A prisoner who disagrees Wi~h.·th_e deterin.ination ofthe B_oard 
of Prison Terms that he or she meets Ule criteria of Section 2962;·may 
file in the superior court of the:· cgtinfy'in which he:' OF she is 
incarcerated or is being tieated!l.pe:tition fcir a hearing on whether .. 
he or she, as of the.date of the B9ard of Prison Tertns'hearing,,t'(let. 
the criteria of Section 2962. The courf shall ccindi.JGt 'a hearing oil the . · . 
petition within 60 calendar days aftef ti:i'e ·l:>etition is·filed, 4-fl}eS.S
eitber time is waived by the petitioner or piifor her cowisel;:or good 
cause is shown. The order of the Board of·PnsoI1 Tenns shall be iq ·· 
effect until the completi1;m of th~ co_µrt"proceedirigs. The court shall .. 
advise the petitioner of his or her right to be· rep~esented by an 
attornev and of the right to a jury trial The attorney for the 
petitiori'er shall be given ·a copy of the'p'etition; and any supporti,ng 
documents. The hea,ring shall. ~.a''.~Vil'he~g;'hpwever, in ord.e.r: .· 
to reduce costs, the rules of cr:irilirial 'disco'iiifry, as well ·as civil 
discovery, shall be applicable. The ·~tandard Of proof shall·be beyond 
a reasonable doubt, and if t}i~1 ttj,al is by_jury, the jiµy shall, be 
unanimous in its verdict. The maI'shallbe by juty-unl~ss waived' by 

. both the person and the distrjcf~tt~rney.. ,.' > . .' . . . ' ' 
. (c) If the Boar:d of Prison ·Terms ·e:ontiriues a'parolee's ment~ 

health treatment under Section 2962 when it continues the.paroJee s 
parole imi;ler Section 3001. the 'proe#llies of th.is section s~•0.nJY · 
be applicable for the .putpose'of deteimifiltig ·if·the parolee h.as a 
severe mental disorder, wheth~r the parolee's severe mental 
disorder is not in remission cir cannot be kept·in remission without 
treatment, and whether by reason of his "·cir her severe,, mental 
"dis0rd~r, the parolee represents a substantial danger of physic;:al 
harm to others. · ·.' · · · . . · 

SEC. 3. Section 2970 of the Penal Code is amended to· read:. 
· 2970. Not later than 180 days prior to the termination of pa.,r:~,J,e, 
or reJe·ase from ·prison if the' prisoner refused- to agree to trea1:n1ept 
asa condition of parole as reqltlroo by Sectfon2962,·unless ~co? ca1J57 
is shown for the reduction of that lSQ=-dliy period; if the pnso11e~ 5 

severe mental disorder is. not in remission or cannot be kept m 
. . reniisSion. without treatment, the medic~ director of the. st.ate 

hospital w.hich is treating the _parol~E'.; or the. county mental,h,e(ll~~ 
direct0r in charge of the parolee s outpatient program, or th 

· Director of Corrections, shall s'ubrhit to the district attorney. of t e 
· countY in-which the parolee is receiYirig ~utpatient. tr~atment, or· f~t 

those in prison or in a state mental hospital, the. district atto;ney 
the· county of commitment, his or her written evaluatio~tt~~ 
remission. If requested by the district attorney! g'22 wn · 
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evaluatioh 'shall be accompani~d· b>· suppo~ting affidavits. · . 
. . The disttjct ·attorney. m:ay then file a 'petition with the superior 
co.urt for continued involuntary tr~atmenf for ~me year. The petition 
shall. be accompanied. by affidavits specifying .that tr.eatmerit, ~hile 
the prisoner was· released. from,, priS~m on parole, . has bee_h 
continuously provided by th~ S,tr(teDepartment of Merital Health 

. ei.ther in a state hospital· or ifl. an ciuftiatient program. The petition 
' shall als'! w~Cify that the priso~;:r has a: severe mental d,istirder, i:hat 
the severe 'rriental disorder iS n9t;i11 remission or cann.~t be k~pt in; 

· remission. if th'e person's .tri;aM?ept is not ·continuieci. !m'f that, by 
reas~m of .his o~ her severe m~nt{ll P:i~i:irder, .the prisoi;ier 'represents 
a substantiajdanger ofph;-si~iµ ha.~'to others. . .. . 

SEC. 4. Section 2972 of the 'Penal Code is amended to read: 
· zs'i~.. (a) The court sha.1.(conduct a·hearing on the petition under ' 

Sectiph 2970-for continued treatment. The ·court shall .advise the . 
perso¥l'of'bis or her right to'qe refpi~sented by an_attor~y and of t.l:i~ 
·right;tq.ajury ~rial. The attorney for the person shal,l be given a copy 
of the pf!tition; arid ariy supporting documents. Ti}!=! he~g shilll be 

A.a .. ci'1J.',1 reaji. i;ig,'boweve.r,,in ~rde~f? r~d-~c~ co,sts t}:l •. e rule·s·of CriiniI!al 
Wd1scoyery; as well as·c1vil d1scpvery, ·sljaU·be applicabll;!. . .. ·· 

· Th_e stajidard of proofi.md~r ~his ~¢ction shall be pr09,~ beyond a 
·. reaspn11ble doubt;'.and,,if the mill is 'by,>jur)i, th~ jury, shall. be 

unaajrnous.in it.s verdict. The ma\ .sll~ be by jury ~.n.l~ss waived :by 
both't!;ie person andthe ~~rict attorney. The trial s!J,iill conllrience. 
no tater tliifif'3th:alendarc;days. prior to' the time the ~rson would 

. othE!rwise have been release:c;I,; .tiill,ess the. ~e: ~'.waived by, the 
. ·· P,erson or un1ess good cause js s.~9wn· . · · . . · . · · · 

· {b). The people shall~ repre5ented by the district attorney. If the . 
persdn iS ·~w;H.~ent, · th.e' cp~P'.', P~.~~c, defe~der sh,Iill be·: ~ppointe~. 
· (c) If, the ,court or Jury ~ds lli,~t ilif! patient: h_as a ~.vere mentil 
disqrper, that the patienf S St:) Vere inental disorder is riot iJi remissfon 
or cannot be kept in remis¢o)i.Y.'ithout treatment;.iµid that by reaS<ln 
of his o.r her severe. me~tal. disorder, the patje.ii~ .,represe11:ts a . 
substanti:,U ~!¥,lger of phy51cal ~!Ulll to others,. tbe cou;t shall order 
th\e pat:ient',iecommitted,,~9 ~~facility in w~ch th~ patient was . 
conf~~d ~t .the tim~ the ~ti,~oD: Was filed;· ~r ri::(::'onirrµtted to 1he 
outpatient rrogramm which ~e or she was bemg treated at the time 
the'petition.was·filed, or.coffim.ittep. to'the SJate DepciWzlent of 
Me1,1ta1 Hehlth if the pers~m wa,s in prison. The comnutrti'ei:ihhall be 
for a period of one year fyom ·~e"da~e of.termmatiory of parole or a 
previous ~ommibnent or the scheduled date of relea5e from prison 

·. as speeified in Section 2970.· · _ · 
(d) A person shall be released on ou'tpatient status if the 

• committing court finds that there is i:easonable ca~e to believe tl:lat 
.. . ... ,t.h~.':~om;nitted person can be safely and effectively treated on an: 

· .. outp!).tjgp.t "•b.asis·~· .. Except as provided in this subdivision, the · 
proyiskfos of JitleJ5. (cot1ll1leincipg;Y-'.ith Section 1600) of Part 2., shall 

· ~pply, ·i:o peis.9\U ,cpl~~e~ C)n' o.~ tP,~ti<ef~t .s~atµs: Pursuant to this 
· piriagraph:•Th'¢ sta:ndli..rd:Jof'revocati6n: urider'Section-l60!f:shill be 

<_, ·.: '. . J .. - •• : ' -.::, _·, • : -~.',~- ·.·:f-';·,:::/'.':~:::~,;:·: .. ·. ,~3.:.:· .. ~.::~.·;~:'., ', :_ ;': ;. \ '(}· . .:? '\~ ~; ~ ,_: ... •.·,·.··_';.:.;,fr 
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. . , . . a p~~~;~~~~t~~~~e~~ea!~~:J~~e:~~d1!~~~!~~~ ~~~th;rtii~~ '. 
pntien~·s ~ever? mental disorder" is not in remission or carinot be kept 
tn·.rem1ss1on,w1thout treatment, and whether by reason of his or her 
severe ?1ental_ disorder, .the patient represents a· substantial qanger 
of physical ·harm_ to others .. The recomrnitment proceeding shall be 

'conducte·d in accordance with the provisions of this section. 
(f) Any . cortimi~men,t under. this· .article places. an· affirmative 

.. v obli~aticm on the_ treatment facility· to provide treatment for the 
. unde.rlyirig causes of the person's mental disorder. . . 

. (g) ·Except as provided in this subdivision, the person committed 
shall: be _considered ~o be an. involuntary mental health patient and 
he or she shall be entitled fo those rights set foJ:th in Article 7 
(comm.encing with Section ~25) of Chapter 2 of Part l of DiYision 
5 of the Welfare and Institutions. Code. Commencing January 1, 1986, 
the State Department of Mental Health may_ adopt regulations to 
modify those rights as is necessary in order to provide for .the 
reasonable secu.rity of.~he inpatient facility .i!l which the patient is 
being held. This subdivision and the regtilatioru adopted pursuant· 
thereto shall become operative on January l, 1987;. except that 

. regulations may be adopfed prior· to that date. · 
SEC. 5. · Section 2980 of the Penal Code is amended to read: 
2980; This arti¢le applies tci person5 who committed their. crim~s 

· on and after January ~. 1986.. · · · .· 
· SEC. 6. It is not the intent of the Legislature to directly or 
indirectly imply by this act that courts ti)ay not l!Se the s.tandard of 
evidence accepted by the coi.lrt in People v. Beard, 173, Cal. App. 3dA 
1113,· in cases arising wider Article 4 _(commencing with Section•· 

.. 2960) of Chapter 7- ()f Title 1 of Part 3 .o( the Penal Code. 
S$C. 7. (a) The Department of Corrections and the State 

Department of Mental Health,· in conjunction with the Board of 
Prison Terms, shall submit·~ report to the Legislature on or before 

· Septembei; JO, 1990, on the following: . 
· (1) A descrip~on of the disposition of cases of patients released 
from ·treatment under the mentally."disordered offender program 
·folloWing the.invali<,!ation·of that program by the Court of Appeal in 
People v. Gibson (204 Cal. ·App.: 3d · 142.5), including iliscussion 
regardµig any subsequent acts recorded by the. Department of 
Justice, the State Depa~tment of Mental H.ealth, and t:he Department 
of Correctiqns, to the-extent :resources are available. . 

(2) A des.cription of the criteria used to select which prisoners are 
personally evall.\ated for possible treabn~nt under the mentally 
disordered offender program, and the criteria used to determine 
which of those prisoners are to·be treated under the program. 

. (b) The Deparbnent.of Corrections and the Stat~ Depa,rtment of 
Mental Health, in conjunction with the Boa.rd of Pruon Terms, shall 
submit an annual report to the Legislature on the ~tatus of the 
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mentally disordered offender progTain on or before December 31,: 
· 1991, and on or before December 3'1 each year thereii.fter through: · · 
:1996, which shall .include all of the followirig: · 
: ( 1) The following information. on persons committed ~o the 
mentit.lly disordered offender program on: or after July l, 1989, who 
have exhausted their rights tinder Section 2966 of the Penal Cade. · 

·(A) The duration of treatment for .those patients selected for the · 
mentally disordered program,· including bo.th inpatie11t ~d 
outpatient treatnient: · · , · . . 

·- (B) :rhe 11u!nber of .. mentally disprdered offender patients 
- refurried to custody or to a hospital due to the conunissiori of a new . 
crime, to the extent this information is·· aviiilable from th~ 

· Department of Justice, or due to parole revocation. . . . . . 
(G), The number of parole revocations of pe·rsons who have been -

tre11ted previously under the mentally disordered offender progriµn" 
and the reasons for the· revocations. : 

(0) The number of pa.role revocations for all parolees whose 

-

. parole was revoked based upon pffchiatric .rea.Soi;is· pursi.iant to 
. Section 2646 of Title IS·of the California Code of.Regulations. · " 

. · . (E) Information regarding recidivism rates for criminal conduct 
. qy persons .preViously treated unde( · the mentally disordered·. . 
. offender program to the extent t~ information is available from the .- . 
·Department of Justice. · · 

(F) Any other informatiori that would be useful to the Legislature 
in evaluating the perform~ce ofthe mentally' disordered offender 

-program. . _ 
(2) .A summary description of·the number and disposition of cases · 

of all prisoners who lire personally clinically evaluated on and after · 
July 1, 1989, by the Department of Corrections and the State · 
Department of Mental Health for possible treatment' unc;ler ·the" · 
mentally disordered offender program, including disposition of any · 
hearing or court proceedings. The report also shall contain a brief 

· explanation, as the department:& deem appropriate, to ·expli:iin the 
data. - . -

. (c) The Department of Corrections and the State Department of 
Mental r!ealth, in conjunction With the Board of Prison Terms, shall 
provi!ie a preliminary report . to the Legislature on or before 
December 31, 1990, describing the report protocol they intend to use 
'for 'the report required under Subdivision (b) and any problems 
which they anticipate. · 

(d) The reports required under this section shall~ submitted to 
the Assembly Committee -on Public· Safety and to the $enate · 
Judiciary Committe~." 

(e) Notwithstanding any other provision of law, the Department . 
of Justice, the Deparbnent·of Corrections, the State Department of 
Mental Health, and the Board of Prison Terms shall make available 

· any information required for purposes of this ?ection. Any 
con.fiden!:ial information obtained pursuant to this subdiVision ma:y 
be used for purposes_ of preparing the reports required by this 
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1258 STATIJTES OF 1989 [Ch. 229 
section, bµt the ihfonnation shall· not be used in any way 'that 
discloses confidential information, nor shall that confidential· 
information be used for any other purpose. · 
. SEC. 8. ·This act is an urgency statute necessary for the 
immediate preservation of the public peace, health, or safety within 
the meaning of Article IV of the Constitution and shall go into 
irnmedia'te effect. The facts constituting the necessity are: 

The Court of Appeal in People v. Gibson (204 Cal. App. 39 142.5) · 
declared part of Article 4 (commencing with Section ~)-·of 
Chapter 7 of Title 1 of Part 3 of the Penal Code in violation of the · 
equal protection clause of the United States Constitution 'beeause it 
does not reqi.rlre p.roof the person represents a substantial danger of 
physjcal harm to· others by rea5on of his or her severe mental 
disorder .. In orderto .keep the mentally disordered offender program 
in effect for those persons who cominitted their crimes of.!.' or after 
January l, 1986, it is 'ni:cessary that this act take effectimmediately .. 

CHAPTER·229 

An act to ame1::1d Se<;tions 5651, 5661; and 5681 of the Business and 
Professions Code, relating to landscape architecture, and making an 
appropriation therefor., · : · · 

[Approved by Governor July '1:1, 1989. Filed with 
. ·Secretary of.State July 28, 1989.] . 

The people of the State of Ca.lifomia do enact lis fqllows: 

SECTION I. Section 5651 of the Business and Professions Code· 
is amended to read: 

5651. (a) The board shall by means of examination, ascertain the . 
professional qualifications of all applicants for licenses to practice 

· landscape architecture in this state and shall issue a: license to every 
person whom it finds to be qualified on payment of the initial license 
fee prescribed by th.is chapter. · 

(b) The examination shall consist of a written examination. The 
written examination may be wwved by. the board if the applicant ( 1) 
is licensed in a state ·and demonstrates to the board that he or she has 
passed the Uniform National Examination for Landscape Architects 
or is. certified by th~ Council of Landscape Architects RegiStrafion 
Boards and has submitted proof of job experience equivalent to tha~ 
which is required of California candidates and (2) has ta.ken a written 
exammation equivalent in scope and subject matter to the written 
examination last given in California as determined by the board, and 
has achieved a score on the out-of-state examination at least equal to 

· the score required to pass the California written examinatio~. The 
written examination shall· include testing of the applicants 
knowledge of California .plants and environmentaI
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constituting the 
5667. 

!£ any ac9usat 
sectfan, no actio1 
article. A 

SEC. 3. ~ 
amended to reac' 

5681. The am 
by the following 

(a) The applic 
in an amount not 

(b). The fee fc 
in· an amount nc 
·t·hat, if the certif 
which it will e:q 
fixed by the boi 
appropriate regu 
certificate fee wl 
the date on 'whi( 

(c) The.fee fa 
in an amount nc 

(d) The fee fc 
in an amount nc 

(e) The rene1 
it detennines is 
ca.rrY out the p 

· hundred dollars 
(f) The penal 

address within~ 
by the bo.in · 

(g) Th 
the certific in 
but not less th: 
hundred fifty d< 

(h) The fee f 
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CHAPTER 106" ... 

(Senate Bill No. 1918) 

.. ··.· 

· An act to a~end Section 2966 of the Penal Code, relating to prisoner~. . ' . . 

[Approved by Governor September 20, 1994.] 

LEGISLATIVE COUNSEL'S DIG:EST 

I;; 

"·'· ·." ., 

SB .1918, Ca~pbeU. Prisoners: severe ment~l disorders. . . 
_· Und~r existing la\v, a prisoner who disagrees with the determination of the Board· 

of Prison temiS that hear she l:ias a severe.mental .disorder that 'Is not in remission · 
or cannot be kep(in remfS!liOn withouttre~~ment, as defined, may .file a petition in 
th~ ~~peri~r cou_rtOf ~he county in which he,.or,~he is inca,rceiatep or is being treated. 
for a _heanng on whether ht; 01 she, as of t11.e date pf the ];lqal,'d of Prison Terms_. 
hearing,. met' the crHerfa of paving a severe mrnt~.I disorder that is .not in remission 
qr earinof be k9Jt in remissio~ wit_houttreatmenCThe court is required to cop.quot a 
hearing o.n ~e petition, as specifieq. The s_taildard of proof is beyond a reasona_ble 

.. dou~t; and if the trial'is by jury, the jury· is required to be· unariin10us 'in its verdict. · 
· Tjlls, bill .would prqh_ibit the court's ,i;;prisiq~ration, at· the hearing on the petition, 

of evidenc:;e offered for the purpose.' of.proving the prisoner's .behavior or ment~l 
status subsequent to the Board of Pris01~ Terms hearing. 

This bill would also provide that the court may;. upon stipulation of the parties, . 
receive in evidence 'the affid&vit o_r declaration of any psychiatrist, psychologist, or 
ot-her professional person who. was involved in the certification and hearing process, 
or' any professional person. involved in, the evaluation or treatment of the petitioner 
during the certification· process, as specified. - . . 
. Thls biffwou1d~lso provide that if the .court or jury reverses the determination of 

the Board of Prison Terms, ihe court shall sfay the execution cf the decision for 5 
. working _day~ to allow for an orderly release of the prisoner. . . ... 

The p~ople of the State of California do enact as follows: 

SECTION l. Section 2966 of the Penal Code is amended to read: 

§ 2966. (a) A. prisoner may request a hearing before the Board of Prison Terms, 
and. the board shall conduct a hearing ·if so_ requested, for the purpose of proving that · . 
the prisoner meets the criteria in 'Sec.tion 2962. At thr, hearing, the burden of proof 
shall be on' the person or agency who certilied the prisoner under subdivision (d) of 
Section 2962. If the pdsoner or any person appearing on his or her behalf at the 
hearing requests it, the board shall appoint two independent professtonals as provided 

·for in Section 2978. The prisoner shall be informed at the.hearing of his or her right 
to request a trial pursuant to subdivision (b).' The Board of Prisoil Terms shall 
provide a prisoner who requests a trial, a petition form and instructions for filing -the 
petition . 

(b) A prisoner who disag:rees with 'the determination of the Board of Prison Te~s · 
that he or she meets the criteria of Section 2962, may file in the superior court of the 
county in which he or she is incarcerated or is being treated a petition for a hearing 
on whether he or she, as of the date of the Board of Prison Temis bearing, met the 
criteria of Section 2962327e court shall condutt·a hearing on the petition within 60 

Italics indicate changes or additions. * * * indicate ommissions. 
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. caJeridai:·days after the petitiqn; is filed, unless either time ;~ waived. by the .pe'ii\iori.er. 
'or his or her counsel, or good· cause .is shown. E11idence offered for the pu.rpose of 
proving the prisoner's b_ehavior' or mental status subsequent io the Board of Prison 

· Ter;tzs hearing 7hall not be c~ilsidered. The order of t?e·Bo;>rd of Prison, Term~ shall A 
be In effect until the completion of the court pr:oceedmgs. The court shall· advise the .., 
petitioner of hiS or her iight to be represented by an attorney .and of the right to a · 
jur'y trial: The attorney for. the pe~itio'ner shall be given a c9py of the petition, and 
any supporting documents. The h_eacing shall be a dvil·heariµg; however, in order to 

·reduce costs, the rules of criminal· di&covery, :as· well as oiyil discovery; ··shall be 
applicabl~: The standard of proof shall be beyond a reasonable doubt, and if the trial 
is by jury, the jury shall be unanimous in its verdict:- The trial shall be by jury unless 

:waived ·by both the person and the district attorney.' The court may, .upon stipulation 
·of both parties,. re.cf!il>e. in ev_idence the. affida~·it .or declar.atif!ll of any psychiatrist, 

. 'psychologist, or other projessfrmat person who was involf.e"¢ in the certification and 
. hearing prOCe.$S; O~ a1zy.professiolia) perfon .involved in the eva.fuation or treat!nent of 
the petitioner during the certification pi:ocess. The court may allow the affidaiiit or 

. deciaration to be read a1itJ the contents thereof considered in the rendering of a deci
siOn or. verdi~t in an.y proceeding lield.p°ursuant to subdi11ision (b) or (c), or 
subdivision (q,) of Scctio1t 2972. If the .court or jury reverses the detcrminatior~ of the 

· J3oard ·af Prison Terms, the court 'Shall staJthe executiori of the decisionforfi}'e -
working da_.Ys to. allow for an orderly release of the prisoner. . . 

(c) If the Board of. P~ison Terms continues a parolee's mental health treatment 
under Section .2962 when it continues the· parolee's parole tinder Section 3001, ·the 
procedure8 of this section shall only be'applica.ble for the purpose of determining if 

· the parolee has. a severe mental disorder, whether the p1;1rolee's severe mental i:lisor- · 
der is not,i.n remission ot canrn;it .be kept.in r:emission withouttreatment, and whether 
by reasori of his· or her severe mental -disorder, the parolee repr·esents a substantial e 
danger ·of physiCal ha1,TI1 to 'others. . · . · ·. : . . · . . . 

. . ' . . ' 

EXPLANATORY.NOTEs SENATE BILL 19iB: . · 
Pen ·c §.2966. Added· the third !J.nd tenth throu~h twel.fth sentences of subd (b). 

Italic!; indicate changes or ad~,~,%ns. * *- * indicate ommissio11s. 
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continue?- treatment The.court shall advise thep~rson ofJ:-iso~.~
right to be< re_pr:esentcd.hy an attorney and·Gf.tjie n~t to aJury · 
·The atttirneyfui:,thepersi:Jn shall be given a copy cifthc,petit!on; ·-~ 
any supp01tingdocoments. The heart.ng is a ci\'11 hearing, howeve· .. 
in order to redu~ costs the rules_ of criminalcliscovecy as well as ci@_ 
discovery,shall be applicable. The ueBd fm continued tren.tm~t-sg' · 
be proyeu beyond a.rearon.able,doubi:, and if.the trialis by jury/ 
jwymall be wlanimous in its vemlict. The trial sb:µl·be J;iy jucy 
wilved by both i:he ,persoll..end":the· district: attomey. 'fhe trl/tl. 

. commeoce.n"o later,•tban :m :calendar days.,prior. to the time .. 
· perlion -irould otherwise have been :releE1Sed; unless. the ·!:iin 
. waived by the peXsOII or unless good .~use fa shown. · · . . 

. (c) The-people shall berepresentedbytbe clisttict attorney.Ii 
.' per.!on iS indigent the_,county public defender <shall be appaiii' 

· . .(d}. Ifthecourror-jury~dstbat thepatieotisa persond ·. 
in"Su.bdiY.iQon. (b) of *ctioi:t 2960, and·•his cir her .~vere. · · · 
disorder i; .not in :remjssioo .. or ,cm:mot be: -l<ept ln · ;rei'Ilissi 
'.trea!::rnent ·is not ,ocintinlied, 1he · eourt· shall· order the p 
recommitted.to t:lie'facility in wbich the patient :was.con6ned a 
tiiiie' the pBtitiori ~,. 6100: ill- recolllmitted . to •the :·ouwa 

.-progtailii.n wh\chl1e or shewasbeingtreatedatthetime thepe ~-
. · \VBS·filed. 01 :crnnmitted ;to the State DepartmenJ:.of Mental.ff 

.. Jf !:he.pen;on waiiriprlson. The commilrilents!Jall:be f9r a:peri\l 
·' .. · :: ori~ •year .from· the -date of, terminatfon .. of: parole or ·a,_pre 
: '· .. conuniti:rient qr -~e ,siiheduled .date, oL:release frnm . . 
· : ,8~ed. in ~division· (aJ. . . ' •· 

:: '{e)"'The pemm sliiill be releai;ed -on outpatient status. i: 
cOminitting court£ods that there is :r.easonable,cnuse to 'beHeV 

. . · the-committed pefson .can 'be safely and effecliyely freat-ed ll 
outpatient ··basi~ . Except as .. ·.provided in this,. subdivisiim,~ 
proVisloos:ofTUle 15 "(COJilD18noing with Section 1500) af Part!1,;·_ 
:apply: .tci · .persiins · .pJ1wt:>d .on· outpatient .status -pum.umt to, 
paragraph. ;rne:stan~i:i Ioi:-.~evocation ~der<?e.c!ion 1609 sh." 
tbat".the pernm cnimot be .safely and -effectively .~ted·, 
outpatient basis. . . . · ?~ . '· .. 
. (0 ·:Prior .to .tbe-:termination -of a conuoitment under. this 11e 
ap~tii;ion·fqr~ecominitmentmay be filed to determinew~e . 
piti:iep.t.remaiosa pe<son desctjbedinsubclivisioi:i.·~b) .OfSecli 
wniob se:vere mental, disorder is not i:ri.renµssion or cannot'~ 
in remiSaon if ·treatment is· noC continued. The· recommi 
prqce¢m.i shill be con!l-ricte4 .in accordance with the provi.li. 

. thiS seC!ioii · . ·· 
(g) : Any ~mil:ment · undei" this section places pn 

cbligatiim on. the treatment facility to provide .treatment 
u.nderiym_g.Ca.l.ISeS ·of -the person's mental ,<lliorder. . 

(hf E',xcept.'45 proYided in. this si.ibifotiSion. the peisoo c . 
SQall :be•Co~sidernd. ta be e.n'.iovoiwitary mental health pati 
be'or she ~hall be entitled to those right,; set forth· in 

· (cummen.cing with Section 5325") ofChapter 2.-of Part l ofD!_ 
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: .- !'elfare and Institutions, Code. CommenciogJl!Duaryl, l.986, 
-'-.oepar'tment of:Mental Health nll..y adopt reguiations to 

• ~ ·· . rights as. is. necessary in order to provide for the 
.ecurity.,of:the_ inpaJ:i.ent facll.ity in which the patient is 
.,This paugi:apli. arid· the. regulations adopted pursuant · 

ai.I)ecomB'oEetative-on January 11 1987. : · 
· :section ,eppllei:.to·.pimons incarcerated .befure, as well as 

· ii-el:fecti:'!'e dii.te of. this s'ection, . · 
::\,:-dd:initioos in Seclion-2!160 apply .t~ this sec_tion. , ,, 
if!l:here i£ a·conflict bet~een tbe.pro111S1oos of this "8Ctioo and 
···:2Bf;o, ttJ.e, p:cpvfaians of Section 2.960 shall apply. 

' ,:·Notwithstanding any.other-provision .of law. there shall 
iliOii or liniitilliOn. OD ihe.plw:iem.ent many_ sta~ hospital 

""'
0 

· r·ofMental Health ofjudicinlly oorru:nitted persons or 
":tIDifineii in a state hospital for pw-poses of mental health. 
··-~Siiant .. ~ .t1;ie P.eaBI .Code. · . 

; . 'Remibmsemenuolocal.~ncies nnd school districa 
·dated by the state, pursuant .to. thili act shall be made 

. Part?' <ccmln.iencmg with Section 11500) of Division 4 of 
:· e -Government Code and, if the statewide cost of the 
'.~biiirement does not e.-:ceed five hundred thousand 

· · p<JO},_shall be made from the State M.anda.tes Claims 
-¥" :...:"'~ . .. . . . 
··:.:::rt.is, act shall ooly become opexati.ve if SB 1296 of t1!-e 

.... , ··seSS!on is enacted.-in·wbich case both this act nnd 
>become'op&irtive on the operative date contained :in · 

.SB'l!l.!16 of the'i.985-:-86 ReiuJai Session is not enacted. this 
· · · ~ ·opecative. 

;. :~·~ - . 

~~~····.. CHAPTER 1419 

~'~~ . 
ita;phend Sections 2960 and 3003 of the Penal Code. relating . ::.·~-'--. . .· . 

r-··:;1• - , . . 

~- j~.,.-ed by-C<>vemDI" October l. 1985. Flletl 1<1fu 
,·: :.~ Secretari· afSlate:_OctcbeT l, .198Jj_j . 

":-l::i'· ·.~-· - - . . • 

@£! #' tbe State of California do enact u follows: 
:.f:~~i .· .. 

: .Section 2960 of the Penal Code Is amended to reud: . · 
~~e ,Legwain.i:e 6nds · that tbe:re are prisoners who 
.ble;~savere .mental disorder whicli caused, was one of 
,. rWai; ail aggravating factor in !he c<immi.ssion of the 
-· .they were'iiicarcerated. Secondly, the Legislature 
"e-severe.mentardi6oiiiers.ofth'ose prisoners are not in 

ct be kept.in remission at trui time of their parole 
. . tion of parole, there is a danger to society, and the 
inTIP.Uiriainh:or.,,.,. .. :_, --~""--~--·.a.1... ·· r 1 - ,......,. • T• ... 
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Legi~ finds th.at. il:J. order ta protect the public ~ those :'.t~ 
pei:S,,ns if.is.ne~;to provide m.entnJ·heaJtb treatment until the ·.-·:· 
severe menbtl.di.Sorder whiclt. was <:1ne of the causes of or was an _; 
:aggravating. factor ·m the person's prlo:r Criminal ·behavior is Jn .. ~'-·. 
· (emiss'ion and can, be kept in remission. : .... :;!. 

The "J...egiiliihtre flD:fher £nds an.d decl~ the Depamneot ~. ,''.~ 
Corr.eclions should evaluate· each prisoner for severe w.enmJ .. ::i 
d_isorq~ during thi: \n:st year o_f the prisooe•'• sen~ce~ and tiie.t :~~· 
sev&ely mentally dism:der~_pnsone~~ should.he prov1ded·with an·~·~ 
appropriate lev,,i of qental"heiiltli treatment while iri prison and"'~} 
when returned to,i:he.cornµi.unity. · . · . . . ..;:,._ 

· '. · (!>) -As a condition Cif parole, a prisoner who meets the following :.~;· 
criterill sh,all. be required to. be treated by the State Department-of. ;·7'°'.:_ •. 
Mental Heatth_. iind the State Department of Mental Health" shall '. ,'' 
provide tlie n~ trealllient: · · · . . . . :-i;,· 

(1) · The prisoner ~.a severe .mental disorder which is. =t in :~~· 
"remission or ca~t .be. ·kept in rermssion. without neatment. TheY;f 
term. ··severe mental clli;i>rde:r" .means nn·. illnl'l$ .or disease -0r .. ; , 
condil:km. which su~tially jmpairs the .. pemm·s. thoug!tt,.·)'i::; 

. perception of ·reality, emotional process. or judgment; .or which "':-i~ 
grossly Impairs behavior; .o:r which demonstrates ·eVidence of. flil :;~ · 
acute braiiI'sy:i;idrru:ne for which·.pro.mpt remission-in the absence or:_:; 
tre:itme.nt'isunlikely. The·tenll.'" severe mental disorder- as used in. •=. 
this .recti011 does not inclUd e. a. persOnality Or, acljustritent. disorder, .. ~
ep ileps)i; m.entnl retardation or other developmental disabilities, or. ··:.;. 
.addkfion to 1.r · abuse of. iiltoxica.ting slibsl:ances. The .. teem '""" 
.. I'emiSsian •. means a .finding that the overt sign.sand s,ymptornsofthe::,,_: 
severe ~tiil.. "i:liiiorder are controlled .either by' psychotropih".',:, 
w.edication:or''pij;chruiociar .rupport. A person °cannot be.kept- fu::i; 
1;6mission Witfa1ut-tt~t:Oiimt"·ifdnring the year.prior tD the questi9W7:·· 
being befoi.e:the Board of Prison Terms pr s trial pourt, ·he or she hllS ·; 
been in reriiissioii and he or .she has been physically .\-iolent/excepb~~'.
.in self-defei:m~ .. -or he or she has made .a seriow: .threat of substrmtfat&: 
.physical ha:rm_tipo~ the person of ~other.so as to.cause.the wge{::;~ 

. of the.threat to reil.sanablyfear for his orhe:r.s:afety-orthe safety ef>":' 
his or.her-immediate &mily.:or he onhe has intentionally causet!f~ .. ·· 
property .damage,' ;or he or sbe ~·not voluntarily..foiloWed the;:. ;.:: 
rreatment plan. in detemtining if a· per$0n has -vohu:itarily 'followed ">:--. 
the treatment plan, -th~:standari:! sJ:iaU he whethe:r•the'.perSµn 'w:·;;} 
acted as·a 'Ieiironollle perwn would .in following the treatment plan:o .. ' :. ·' -

{2) The revere mentaldisorder ,was one of the causes of or was .W:;.'..:.t: 
aggi:a:vafµig 'f3Cfuf_·fu i:he C!'.niniissicm of a crime ,for which .thf! .·:!., 
prisouer IYU :g:mtenced ta pnsoa. . _ . . · '· · · ·: ~\:: 

-(3) ·~prisoner haS .. been in treatment for the.severe mental.~:' .. 
dis~e! for,90~a~ or.niore within the,year prior. to.the pri~oner-'.!i~ 
parole pr ,:release. · · .. . '/·:.,.,. :~ 

· · (4) ~ril)r to i'elease oopamlethe per.son in chnrge of treating: t~e. ~ '· 
priSoner oW:l a praclicirig,pzychiabist or psychologist frnm the State~::.;: 
Departm.eQt of :Mental Health have evaluated the prisoner a:f.:i:;'.;:'· 

. . . . . ~:-:.~}~~ 
, ..... ~ 

STATUTES OF l9B5 5Ql3 
~::·i· :. ' 
,=,;~14191 
;;:.-~ ~ ::::,, ~'): 
}t,"fi.-ril[l;y,of.the De.part'm.ent of Corrections, and. a. chief psycliialrist of 
;~,;ilie•Deyartment of Corrections has ~et'1ified to the Board of Pr:i5912 

-:: .. femil:"thii.t the pri&oner ha's a. revere mental disorder. l:hat the 
·-;iaisl:;n:leds not W. rer:rtission, or can.not b"' kept in remissio;,_ due to 
.~ellicaf or psjrcliasocial. J'.ellSons _or falli.1re . o:f the prisoner to 

.,~~.;{:'(~.ft!iilltarily follow presci:ibed m.ediCal treatment, or both. and ·that 
;~~~·.:~ilie ·-sever"e mental disorder "''.¥ one, of the "8.1.lses o:r was. an 
:tr:::5~e.vatfug factor in 1.he prisoner's criminal behavior. For prisoners· 
•;f.4f{{l@lg tr.eated by the St~te ~epartment of M~~ Helll!'h l?ursuiint . 
,,~~· ~' Gl:fLSerition· 2684, the certilica ti on shall be by a chi~ psychiatrist of the 
!'.-::.iji~~p,lrb:nent of O:>rrectilms. and ·the evallllltion sh.ii.ll be done at a 
. ;.~~-:;·~$te·h~ital by the person. at the state hospft:il in charge of treating 
~;{-:_:.th~:pfl.Sanei: and a practicing psychiatrist or psychologist fr<ll!J the 
i~f.~:.'·:iiepai~ent of Corrections. 
)!\~iiJfthe professioD.llls doing the evaluation do not con.cn:r that (A) the 
~-.~~bas a severe mental disorder, ox: (BJ that the disorder is not 
)i..'-.2.-~ni~on or cannot be kept in rerrussion. or (C} that the severe 
·;&~~~~;$~~order was a-cause of, OT aggravated the prisoner"s criminal 
'~-'·~!?:~Yi~r; and a clµef,psycilii.at:rist ~ cectilied the prisone.i: tu the 
~>.·?"'".:~ :Sim:d Ofl'ruonTermspunruant to th1Sparagraph. then the Board of 
\~::jp~ Temi& . .ilui.Ii."oider a further e=nination by two independent 
;.;_:;·~:~oriBJs;Who have at least five, years of experience in the 
; •.--:·;·~·tliagilosiS and treatment of mental disorders, -who may be either 

.~'.f:"•:'~trists· or lii:e~ed I!sychalogists who ha".'e,a doctoral de~rae in 
· ,..·.::\~'..;;pll}!clllifugy .. Only if b9tb independent: ptpfesswnals corumr .w1lh the 
:-ot,:'.~·.'chief .psycliia!rist's certifu:ation. shall tbe .. pmvis:ions of this 
·\·"c':#!i.rviS!on, be applicable b~ thf) prisoner. . . . 
,.;;;;o;:,_,,,_-Op.July 1-':!'f eaCh. year the Department of .corrections and the 
;~;~;".;~ie,Depa_i;hpen.t.of Menb11 .!f:ealth sh.alt ruhmit to the. Board of 
:~~;~;~~Tenns:i list .of~ ox; more independent professionals on which 
'\{}:Iu;!~~,depiirtm~~ cOricur .. The professiorutls sh.all. not be sblte . 
ri';'~~:id~ent ~plorees and .shall have at least fiye years of 
j(_:;,:,'.#Pfiri=ce.in the.di~gno.s:is nn~ treatment.of mental disorders and 
·>.~:."·.ffilll.I::inclu(le psy~atrists.and licensed psychologists who have a 
.~~s:-:~ml..'def;ree in p5y~ology. For pmposes of this subdivision, 

~1~·:,J",.w~ the Boa.r~.of Prison.Tenns. receives the llit:. they shall only 
~; -'.;.':•<~..cjppomt iii.dependent profosslonalsfrom the list. The list .shall oot be 
·~-;::~'..''.-:lllp.i:Ung o~;the BOa:rd of Prison Terms until they have received it.~d 
:S'!;.·,::tlialtruit.ba'~g after June 30 following reoeipt of the list · 
>:;'.~:~~~t(5) .:rue crime Tefu,Ted ~in paragraph (2) was.., crime in which 
;~; ';-..~e -prisaner use&force or. violence, or caused serious bodily i.ajury 
:i;:;:~~'.~efined in p~h, ,(5) of.Subdivision (e) ·of Section 2A.'.l. 
'~):::~}~ (I) The, treatment required by .subdivision (b) sh.all he 
.~.:::~tient unless the.State. Department of Mental Health certifies to 
··•.'t!h~:Soard of Prison Terms.that the:rej6 reasonable cause ta believe 
r..f®.~.paroJee Can ·be safely flIJd effectively treated '<lU an outpatient 

if,;::,.,·~l'. in which case the Board of Prison Terms .$hall permit the State 
i'r~~. J;iepartment of Mental Health to place the parolee in an outpatient 
!:';.' :)t~atment progrllfil specified by· the State Department of Mental 
.r~~;\~~~- . ·. . 
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'-Health.. Ally prisoner wbn is .fu.~ tiiquired to ~t Ire 'hi\;fu::,,: 
P,':II•uan~ to subdi~o11 · {~J;,Sfuill he fuformed in -..rlruig ~hisa cir I:i t·: ·~.~ 
righ~ to reguest a· h~mg :P,=ant to subdivision .{d). Prio ~. ;\ 
Plamng a. parolee. m. a ·IoCal outpatif!Dt . ro · · · f lo " ' 
Depa.rtmento.fMentnlH'ealth'shalloonsuit wit~ ti!i'eitl the S~te ';' 
·program «s:t<?·ilie appropriate treafuient plim., NotWitluta~'::f ~~ent: , · 
other proVISlon of law, a parolee ordered to ·have outpatiany. -
treati:ne;;nt p~ant to th.is. section .IIllly be Pilaced·in ,en.t_ .: 
treatment prog;t'am used to · · ·a · , •. ·an.outpatient" · 
Title. lS:· (cornm.en.OOlg withpr~n'o~~~~ · ;~tnient ~cl.er . ·~ 
proc~ural ~follisions of Title .15 shall not apply, The cllr~=tofthe · ·. 
outpalient ,progI'all1 used to pr.ovide treatment ·Under. ""tle 15 ~ : . 
wbicli a parolee iS · 1acec1. 'la · . : · · "' · m· ·:· 
'health facil· .. P, ... IIL\l.yp ce the-parolee: marecuremenW . ~; 

. . . ity if the :parolee· can no longer be. &a.rely or ·effectiv l : 
treated ~:t'.1~ oatpatieritp;o~am, and until theparoleeciuhe uJ.:{ , .. 
~ effci:~~y !Teated ~- _the prograni. ~Vitblli:.15 days aftei. '{ 
ltm~~~.1n a secure fw;ilitr the.State Department of Mentlll :.;· 

. '· .· ~. con.ducl a.,h~ on whether the parolee can 'be .saful ·~"; 
and:.:~•el)' treated m .the ·program. l3efore ded,ding to .see{, · :·~ 

. revocation .of the .. par~le Of a pare>lee. receiving m&u:al health Y~~ 
.rreafn1.e.nt 'pw:ous,nt ta subdivisi· · (b) '·d · L ,_ · " 

· · · ·;."~ · 9Il •.an · retw:n = or hex tu 
pnson, ."""··parole officer sh'!li consal.t · with the director of the . 

·parolee'6-outpa"-t · ... . .. . ......., program. . . . 
. (2) ff the :Staf.e:Departffieat of Menta:l Health Jui.s not plaCed 

11 
. =:ae on outpatient n-eru,ment withi.I). sixt}• dayzi;a..Etcr,receiving 

'" Y .of .tlie. parolee or a~ parole is. continuea pursuant,.to 
. Section 3001, tliB parolee mav.request a hA•-'--·b~"-'-' th B 'd' r' . p .. 'D . , . , , . . ......,..~ <>rure e oar o. 
~· enns, ~~ the hoard shall conduct-a bearing to dei:emiiUe 

w e. ~. the pnsone~ - shall he .treated ·~ an inpatient or an. 
outpatient: At. the hearing, )he burden sfuill be: o.ll .the State 
?epmu:ient-0fMenta!HeaJth to esqiblisbthat the prisoll.Br:i:~ · ·re,. 
mpatlent tieahnent as. descn. ··be·d··.in tbiS .. irub"'•;.:"" ·. · .7t th ·. · ..::~ . ., . . . . . . . w..-on .. uc e .P• "'"ner 
·-~thy bperson l!Ppeaiing o.ci'~ ~r'h.er ?eha.lfat the h~g reqi.iests 
1
fi • . 8 oar~ Shall appoint .twomdepeni:lecitpfl)fessioiia.lsas provided 
or m paragraph·~4) of subdivision {b). - · · 

~;~~19] · SrATIJ'J'E5 OF J95S . . . SOJ.5 
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,, -''.futson Terms that he or.she meets" i:he criteria of rubdivision (b), 
~Y file in. the superior ·COW:t of the county in which he or she is 

•i; .• c · ted.ar_is bfil.ag.treated a p<ltitioi;i for .a hearing on whethet: 
>ii or ·she meets the criterja ·of subdivision (b). The coilrt s:hal.I. 
:•:t~ct e:hearing on the petition within sixty calendar days after the 
·1'#.J;ii:ion.iS filed; unle~,either time is waived by:the petitioner. or bis 

.::::.',.'-1:eunsel;:or·good cause .is show:n. The· order of the .Board of Prison. 
···'&;-;~- (ertns shall be in ,effect uni:u the co_~pletion ?f the, c?urt 
..,;,';.< ~~ roceeding:;. The =urt shall advise the petition& of his or her rigb.I: 
o;•-{<'·:f~ be represented-by an nttomey a.nd of the rightto a jury trial. The. 
'."·':~:ii.ji)xirney for the pe~tionet shall be giv:n a copy ciftbe ~e.titioo, ~d 
;,:-.°!'· {l.qY· supporting. docmneJJ:t&. The. hean:og ..ball ~e. a "'".il he.anng; 
l~~ .. '1~VBl', in oni,er to :r:ediice:eost<:, the rules ~f crlmiilal discovery, as 
~ .._:. w.~ as ciVil disciivery, shill be appl\cable. pl~ stan~d of P:oof shall 

,- Re:beyorid a reasoJlllh.le.doubt,andifthe trial isbYJury, tbe1ury shall 
, .. aeJJDanimOUS m"illl verdict The trial shall be by jury unless Waived 

)'. tiiboth the p~ and the_district: ~~amey. . . 
-:'"-/ .-:;"{3), ·The. p1:Qy1S1ons of this subdiVlSlon. shall be applicable to a 

"~·- · continuation of.a,parole.pursuaot to Ser:tiOn 3001. . ·: 
~-~.' '.. (er~ If the pr]~i:i,ner's)evern mental dioo~er mpi_:it iota r~Ori. 
s:t.~: pmng.l;beparo}epeciod, :ind.can be kept~ renlllill:OO. thep~ector 

. '-·· · q.fMentalHealth shall ootify the Board of Prison Terms and·the State 
?-/::·". Department ofMeni:al Health shn,11 di.scohlin.ue treating the paro\ee. 
~·. · , {f) ·. (1) Notlater.th.an.U!ll days prior to the teanin.a.tion of parole,· 

iJr release from prisori.if the.;prisbner refused to agree to treatment.~ · 
as a. coodilien of par~ as required by thls 8eclion,."unless good cause ' 

,,__. ;S· shCJWil for the reduction of that 1.80-day period, if the pri.Soner"s "". 
"·:~·". ~evere mentaLdiso,-der is not in remission .or cannot be kept in;. 
~L" · ~n; the medicill '.d!rector qf the state hospi!El which Is treating· 
~r::.z, ~e. parolee, Ol''ilie''cilUili:y mental heal~ director in chai'~e of the/ 
.¥';.'.~_': parolee's outpatient program, or the Drrec.tar of Corrections ~all· *-J. ~i,ilimit to the~ attorney of the cotmty 1°:'Wh;i':11 the p~l~ is-::: 
, .. ~:,-: ·r~iving outpatient treatment. or .for those m pnson the ilisb:ict · 

~dJ. . (1) A _prisoner may request a hearing before the Board of 
for fu Tenns, and-the. bo:iro shaJ..I cot1djlct a hearlng if ss requested,. 

. .e. _purpas~ _or. prnyw,g that the pris.oner do.es not meet. the 
~!tena m -subdivmon (bj. At the hearing the ·burden of proof shall· 

. e 01! .the · p,ersun or ,~~cy who certified the prisoner i.uider 
parngr~ph. :{4) .of subdiVIS10n (bl. If the prtrooer -Or nny person 
.appe.anng ?n his.or:11er bebalf at t:be heanng requests it, the board 

.- , ~~,S.;: .· iittomey, of the count¥ o(coml;ilitr:Dent, ~ '?t'her written evab1~'tion 
·~_;~_.~.,- . ,:m,:renilision .. lfr~ted: by the·district"attomey, the wntten. 
~/'i'.. ~alw,i.tfon ·shall Pf'. ac:Comp:inied -~Y ropportiog affi.dav\ts. The 
».'-l".~"":.-.: district attorney may·tlien file a petition with the superior court for. 

. .... ,. :Yf.~:;_ ~: ::. i:o:rilinued -invalulltary treatment for· one year: The petition shall 
:~Y"'."'' :Jil':;_·:<-.,..c« • stiite .. J:he reasoris onecessitating· the continued treatment, with 
.. ,. ~·*~~,;-;'~':· . acCoinpanying affidavi._ts specifying the conditions in.:rubdivision (b) 
-~ < "~~);/:.-;:-. and .that treainien.t aming the parole perio~ if any, has bet;D 

' shall .appmnt. two m~e_Pendent,·professiolinls as pTOYided fur in 
~~~ '<:J. ~f sub~on (b) ,. T,he pris~ner Gba ll. be inforn:led at 

. anng ".hi~~r . .herrighttoreguestatrialpur&ne:nt to paragraph 
(2! pf~ silqdi'.'·mon. The. B_oard of Prison Temu·shall provide a 
~sa~r. Wli!J-.:equests ·a.'trihl a ·petit:ipn Jpnii and instruci:i0ns' for 
fil!.ng' :the 1:ietl.tion. -. · ., . · .. ":' 

_(2L ~ 1J~irl~•£r who disagrees with ihe determination of the Board 

.. :.:.< ;· ... 
• .:~·:,,· I-· • 
.... _--::;,. ·.: 

."~··': =r~i, p ~n.tii:i\iliusly proVi..ded,}lY .the.State D~artment tif·Mental ~th 
'·:" - · ,~,::,;< :, eithm"i.il a.state haspitiil or iii.' au •outpatient progmm. The petition 

.,..:;,.~:_:.:.:· ·thii.U hlsO specify why th:e·severe·mental·ai.rorder ls not in remission 
',i~ ;:: ·'Qi, caiinot .be J...""Cpt ·in remissiE>n if the peT.son·s treatment is 11.ot 

-- ...... , ~: contiuueil. . .. . . ' . 
, $[:;;.'::· . <ir .The . court .. shall conduct !!- heiu:ing on the peti'.ion for 
/·~-;;:-;";< continued.' treatment. The .court shall advise the perspn of his or her ,,.;I:.- 'l'ight.to.b13 represented by an attorney and of the right to~ jurytriaL ./ 

<I'-.••• 

Q~ff~~:· 

h11_1,A1-r 
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The ?lt-Orne'y for tl:\e ~n shall be given a. copy of the petition:. and 
.ruiy:su~rting doc.U.mentsc The hearing s.boll _be. a ~ hearing, 
however. in .order to reduce c.osts the rules of·crurunal discovery. 8~ wen 9s ci'i'il discovery, Shall he applicable. The need for continued 

. treatment shallbeprovertbeyond a reasonable doubt. and if the trial 
kbyj\J..ry; the jury shall be.wumimousill its verdict.The. trial shall 

. :be byjuiy unless waived ·by both the person and the dislrictattnrney. 
· The trial .&hail commence no Ia ter than 39 calendar days prior to the 
time the person wmtldotherwise ha''ebeenieleased. unless the time 

,is waived. by the person or unless .good CBl.!Se is shown. . 
'- ., '.(3)' The.people shall be n~presented by the district attorney. If the 
'- perimn is•rnrngent. ·the .county public defender shall be «ppointed. 

· (~) If:t!ie court or jury :finds thattbe patient is a person described 
in'fubdivision· (b). and his or her severe mental disorder is not in 
Tf!rillSSion Ot cannot .be .kept ·m remission ·if 1:reaJm.ent is not 
continued, "the court shall order the patient recommitted ·to ,fue 
.facilitY.in which the patient wasco~ed et the time t:liepetition was 
.filed; or recommitted to the ~mtpatient program in ~hicli he er di .. 

o was:being.treated at.the ;time the.petition was filed. or committed 
· to tlm State.O epartmen t of Mental Health if the.person was in prisoIL 
Theconimitment·sball be for.a period of one year from. the dnte af 

.termination:'afparole Cir.a previop& commitment or the scheduled 
dnte·of release from prison ai; specified in. paragraph (1). 

(S) ·A : perst>n .shall he released on outpatient status if the 
ciu:iimitting court finds !hai there is reasonable cause to ·believe that 

.theoeollUDitted· person can ·be safely and effectively treated on au 
outpatientbasis. E.ttep~ a&P'ovidedin this P,aragraph. the provisions 
of Title 15 {commeocing with Section 1600) ·of Part ~shall apply to 
~sons pliced mi o~tf>ati.ent status. pursuant to this paroagrapb.: The 
stariilmd for re1o·ocanon·under'$ection 1609 shall be that the .person . 
·-ot ·be .safely. and. effectiircly treated on. an outpatient basis. 
: (6) l'Iior ·,to_ .the terininatio.n of a ·commihnent under · ·tbis 
subdivisiOD, a petiliori.fm iecommitment ma.y be filed to deternline 
whether :the:·patient'remains a per&OD described m subdivislon (b) 
whicli severe -.rieninl disorrler is not in remission or cannpt be kept 
iii remission· if.lzeatment is not continued. The .recommitment' · 
proeeeding ,shall be oonducted in aocor,dence with the provisions of 
this subdivision: . : m Any ·~onimitment under this section places an affu:n1.11tive 
olJ!igat:lo11 qn .. the •treatment facility 'to provide treatment fo:i: ·the 
widerl)ling quses of th!'O·perron's mental <li.soril~. 

. (8}'. Exce.P.t.as.p.r.ovided fu this paragraph, the person ci;unmitted 
.shall J)e: con5idered .to be an invokm.l:ary mental health patient and 
·he or iilie ·shall be entitled t(,. thn<e rights set forth in Article 1 
{cQ~i;:~ng With Sectj.on ~.) o{ Chapter 2 of Part l of DivisiOn 
5 of,qJ.eWelfareandii]stitutions.Code. CornxnencingJru:maxy ~· 1986, 
the State Department Qf .Mental Health may adopt regulations to 
inG@j(;µ,9¥- :rl8.l!i:S'. as~is i::ieress~· in order to prnvide .. for !.he 
reasoiliib!e'secill'.ity of the mpatient fucilily in which the·patient is 

.·• , '!':.'; :.:.· . .. . . . . . . . 

-· . - ,· . 
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~i\i.ei.ng held. This paragraph :ind the regulations adopted parsllllilt 
J~:ihereto shall become operative on January l, 1987. . . 
Jk[ , ._{g) Before releasing any inmate or tennina.ting super~on.of any. 
,_ .. _. paralee who is a dan.ger to self or others. or gra.v~y disabled as a 
~-· fesUJ.t of mental diSGrder. and who does not come wit:hfo the 
;; Jira.visions of subdh-ision (b}; the Director of Corrections ~B~', upon 
~·.:.. Ii'robnble canse. place, or ca.use to he placed. the person m 1l state 
~4:: fi~ital pursuant to the Lanterman-Petris-Short Act. Part r. 

~:.: tc;ommencing with Section 5000) llf Divirion S of the Welfare and 
::.\'.; · . Institu tious Code. . 
.;::~:: {b) The. cost <JI inpatient or outpatient treatment under this 

~-;.:;;.; a:rocle shall be a state expense while ~ person is under l:be 
"' ·· .-··: jiµiisdicticm of tbe Department of Corre~~oru. · 

. (i} AnY person:placed. outside of a facility af the Departmel1l: of 
Gorrections for the purposes of mpatient treatment under this urj:icle 
:tl\all not be deemed to be :released from imprisonment or from.the 
C!UStody-Of the Department of Couectfons prior to the expiratinn of 
.the ma:Umum term of imprisonment of the person. · 

.: . (j). The amendments to this section made in the first ye;ir of the 
1965-86 Regular Session apply to persons incar!!el"ated befiue. lll"well 
ai; after, the effective date of those ninendments. 

·SEC. 2.. section 3003 of tbe Penal Code is amended to· read: 
. 3003. (a) An inmate who is released on parole shnll be retumed -

. to the county from which he or she was committed. 
(b) NotwithStanding rubdivision {a), an.·inmate may be returned " 

to another county in a c11Be where tbatwould he in the hestinterests 
of the public and of ·the parolee. If the authority setting the 
conditions of parole decides 0n a return to another county, it shall 
place ih; reasons in writing in the pare.lee's permanent record. In 
making its decirion, the authority may consider. among other&. the 
.following factors: . . · 

(1) The need to protect the file or safety of a victim, the parolee, 
a witness or nny other person. 

(2) Public· concern that. would reduce the chance that the 
inmate's parole would be so.cces:sfully completed. . · 

~3) The verified existence. of a work offe:i:, or an educational or 
\•ocational ·!rai.n:ing progrnm. ·. 

(4) The wt legal residerll:e of the inmate having been in anothe .. 
county. 

\5) The existence of family in anothei: county with whom the 
inmate hasmal.o.taioed stroIJg ties and whose support would increase 
the chance t:h&t the inmate's parole would be suc:ce.ssfully coo1pleted . 
. (6) The lack of necss5'U"y outpatient treatment ·programi for 

parolees .receiving treatment pursuant to Section 2.96tl. 
(c) Au inn;late may be paroled to another state pursnant to any 

other provision of Jaw. . . . . 
SEC. 2...5. .Notwithstanding any othex provision of law, thexe rhall 

be no prolribition or limitation oo the placemen tin any state ha&pital 
by. the Qirector of Meutal Health of judicially cornuutted persons or 

e. 
rv d . .- .a. ,-r Jl -'-/ 
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of~~ ~din a state hospital for purpeses of memal h~tl/ 
lre'!lroent -purmant to tlie Penal Code. · .. ,. 

. · · SEG.~75,- .. ··i:ieLegislaturafindsanddeclllres that Department -
Cortectio~ .~asoners subject to the provisions of this act are in°!. 
se~ate, ~ct class .Irani perrons who have been comn:ritted :by , 
t};ie.~We Department of MentB!. Health under the provisions' of · 
Section Hl26 orl;TIIJ of the Penal.Code, orforoi.er Section 6316 of th 
WeU:u:e andI~tilutioru; Cede. Therefore.His not intended that IUI. e. 
proVlSl.On ·rJf this aci:·be construed ill. any way to effect the status ~ 
perS?ns oommitted to the State Department ofMentalliealth llild:r 
Sectian 1026 or.1370 of the Penal Code, or former Section 5316 f th 
'!.f elf are 3:°d · Institutions Code. Nw are ·the provisioru of fu:s ~ . 
mtentled m:an)i IWllUler to affect decisional law mterprel:ing tho acse 
slittutes,. · · · . 
· S.~c: 2:85, Hellnbursement to lrJcal agencies and school di:!tticti; 

· fox; -casts _mandiiled by the smte purruant tu this act shall be made · 
,purs_ u.an. J: to Part-_7. (crunmencing withS. ection 17500} ofD;..;;.· 4 · £ 
. 'f":ttle' 2' f tb t"'- . · "wlOD 0 
" ... : . ~ _e '71Jvernment Code and, if the state1vide .eoSt. cf.the 
claiili£or. remibw,:remeI,lt d!Ji'S .not. exreed five. foµidi:ed thousand 
-~~1:.f,~:{$5?{),~J_; s~~- be made from tb_e Sta.ta .~Jatjdates Claimr-· . 

. S ~G.~rofeythtruip_i:Cwid~. ill.panigraph (8) ofsubmvisioll. (f) of 

Jul
ee .. 011. . o _. e Penill Code. tills .act sJ:ia1l become.op" eraliv. e on 

y i; 1_986. . . . . . . . 
. .. 

. _; 

'.'•:.' ·.:._ .. 
.CHAPTER 1420 

. . . 

{Aperny!"d by G~\.'Cnlor Oetnber l: J985. FiW. willi 
- . Sect$ry of State October l, i!/85.J 

• . . I - . 

The pepple of the State oF. Califoznfa do BX1act as folJawS: . . .- - . . . 

S.ljX~!,10N 1; ::. Seoti!Jn 11165.5 is added to the Penal Code, 'to read: 
H 1.6~1}. ~ ~ ~".d ln . Sections 1 U65 and -11166::5, : "clilld ciu-e.· 

~tod,~, · m:adili.lian to .tpe persons .ipedfied thernin, means an · 
instnJC?t:iO~ aide, a~teacher s aide, or a teacher's ass:istaut employed 
~y aI!Y.public _o.i;.p~vate sChool. who has bee.a trainedinJhe duties 
,III!P~t;ld by.th.Th: m:tl~ if tbe -scliaol ,dittrict has so .warrantecf oo the 
~ml"e D~l'.~~.e(E4ucati-On.·It also includes·acllissifiedem loyee 
.cif.1111-r.pub~c Scli?oI_ who has"been ttainOO. in. the duties impo~ed by 
~~~ri.if tlte scbool haS .so warranted to the State Department af 

SJl!C: . 9: · Sc!iool . distnCts wb.icli do not train the emplgyees 
spe.Giii.¥~a; S~nHl~.5 qf the Penal Code in the duties of cli.ild. tl::s $!~'f. .. ·~..:o.Jider .the ~~ abuse reporting laws shall report to . 

. t!ll~.Qep~~t ofEtfo.cation the. rearons why this lntining is . 
. : . . . . . ' . 

: -··:. . . 
LO OS : .. ·.~: '.~:·: . . .-· .-

~ :·:.: :.::.:.~ ... ; . ::· •. 

- ,;l4'&1 J SI'ATUIES OF 11185 seur 

&F,Pr0-nded. . . . X 
·.SEC. 3. The Legislature declares that tbis 11ct lll1!Ildates. a new 
[~iram or high& level of service on local government. As reqair-ed' 
y Section o of Article XlIT £ of the California. Constituti.wi. 

;icimbur.;emenl: to la eal agencies =cl school districts for costs 
WDdat8d by the state pursUJWt to this act shall be made pursuant 

. ·to.Part 7 (commencing with Section 17500} af Division. 4. of Title 2: 
·: 

0
{the Govemment COde and, if the statewide cost of the claim for 

·O."'fekbursement does not exceed five hWJdred thousand dollart 
. {~.), shsil be JII3de from. the Stnte M:andates Claims Fund. ;·. 
. "·SEC. 4. No reimbursement is required by tbis act pllXSUllllt to 
~ .. Silction-0 ofJuticleXIlIB of the Califoroia Constitution because~ 

0
hly costs whlcih ma.y be iocurred by 11 loi:al agency or school d.ismd · 

<-WJ. be incw:red becawe this act creates a new crime or io.frac_li<ij:l. 
~"'~clian,ges the.definition of a crime or infraction, changes the pe:ilafiy 

for a crime or infraction. or eliminates a crime or i:afraction,c». 

CHAPTEI\ 142.J. 

'i'\D. act to amend Sections 39510 m:id 39512..5 of, and to repeal 
•. Section 39510.S of. .the Health and Safet)' Code, relat:in.g to Bi;; 

pollution. · · 

[Apptoved by Covemor October l, 1985. Fsled with 
· Secretay <>f SlalB Oc!Dber l. 1965.J 

Tlw pec>p!e of the State of Califerola d" enact as' follows: 
. . 

SECTION 1. Section .39510 of t:h.e Health and Safety Code iS: '. 
· aroe.aded to read: . · . 
. 39510~ (a) The Stare Afr ReSou:rces Board is continued in. 
·-eristence in the Resources Agency. 1'.he state board shall cowisl ruo· 

nfue members. . . . 
. -~b} The ·m~beu ihnll be appointed by the Govl'.rnor with tbe;·c 
·. consent of the Senate on the basis of.their demonSt:rated interest and:: 

' ' proven. abilify in. the . Held of air pollution control and thefr 
· Understanding of the needs of the general pu.blic in connect:ion with. 

air pollul:Wn ·problems. F"x.ve members shall have the following · 
~··"j:; '-'--· . ':!~,ca~: . 
. (ll oi:ie nu=bel' shall have· training and e.:f>erlence in_ 
automotive engineerui.g or closely. -related fields. · ·. 

(2} -One menlber shall have trairung and e;tperience in chem.istry;Y 
meteorolagy, or related scien ti fie fields, including agriculture or law. ': 

(3) ··One-member shall he a physician and surgeon or an. aul:horlty;;. 
on health effects of air pollution. ·· 
· (4) Orie member shall be a public member. 

(5) One member shall have the quallfii:ations specilied in-'.·. 
psragraph (l.}, (2}.1>r {3)'orshallh.ave~erie.nceitl thelieldofnir} 

-· -·. ,.., -
;...-'· 



AUDITOR/CONTROLLER-Rl;CORDER 
COUNTY CLERK 

AUDITOR/CONTROLLER • 222 West Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415-0018 • (909) 387-8322 • Fax (909) 386-8830 
RECORDER • COUNTY CLERK • 222 West Hospltallty Lane, First Floor 
San Bernardino, CA 92415-0022. • (909) 387-8306 • Fax (909) 386-8940 

PROOF OF SERVICE 

I, the undersigned, declare as follows: 

I am employed by the County of San Bernardino, 
State of California. My business address is 222 W. 
Hospitality Lane, San Bernardino, CA 92415. I am 18 · 
years of age or older. 

On February 3, 2006, I faxed and malled the letter 
dated February 2, 2006 to the Commission on State 
Mandates in respons·e to the Statutes of 1994, 
Chapter 06 et al; Penal Code Section 2966 Mentally 
Disordered Offenders: Treatment as a Condition of 
Parole OO-TC-28, and I mailed it also to the other 
parties listed on the attached mailing list. · 

I declare under penalty of pe~ury under the laws of. 
the State of California that the foregoing is· true and 
correct, and that this declaration was executed on 
February 3, 2006 at San Bernardino, California. 

lhl.Mi~,v~ 
DEBORAH L. Pl NGR () . 
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COUNTY OF SAN BERNARDINO 

LARRY WALKER e 
Audltor/Controller-Recorde 

County Clerk 

. ELIZABETH A. STARBUCK 
Assistant Auditor/Controller-Recorder 

Assistant County Cle rl< 

.e 
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Commission on State MauJlates 
' . 

List Date: 6111012001 Mailin;g Information 

Mailing List 
Claim Number OO•TC-28 Claimant CoWlty of San Bernardino 

Subject 

Issue . 

Statutes of 1994, Chapter 706 et al; Penal Code Section 2966 

Mentally Disordered Offenders: Treatment as a·condition of Parole 

Harmeet Barlo!chat, 
Mandato Resource Seniiccs 
5 3 ;;i 5' l I I( 1,u,.r ;ti \-J d. -1t 3 () "7 
B~S 4 ll<>&tl1 Peak !'laee 

Aatelap~~3 (\ 
. ~c.{0.('1"0.."li::>I \.2.rt 9$'6 14.,;J. 

Mr. Louie DiNinn~ Bxecutive Offic:er 

Board orPrison Temis 

I 1515 K Street, Suite 600 
i Sacromento CA 95814-4053 -----

Tel: (916) 727.1350· 

FAX: (916) 727-1734 

Interested Person 

Tel: (916) 445-1539 

FAX: (916) 445-5242 . 

State Agency I 
i-----·--·····----·· ----. --· ... ---- ----~--: .. 

: . M:r. QloRR Uaa.s, lfo1eau"Ctrltf (B-8) ft.,,,..' b1:ftfD-,~ 13-ru.tn me Is 
State ~ntrolle~• Of!i cc . 

Division of Accouritfrig & Reporting . 
· 3301 C Street . Suite 500 · 

Sacramento CA 95816 

Mr. Steve Keil, 
California. State Association of Counties 

1·100 K Street Suite 101 
Sacramento CA95814-3941 

· 222 West Hospitlllicy Lane 
San Bernardino CA 92415-0018 

l 

'3 ,g-!.f - 6.;) =: l,o 
Tel: (916)~6 

.. FAX: (916) 3~.9 7 
State Agency 

Tel: (916) 327-7523 

FAx: (916) 441-5507 

Interested Person 

Tel: [909) 386-8850 
FiX: (909) 386-8830 

Clau:riant ! 
--' 
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Claim Number Claimant 
' ·., 

County of Sar. _.;rnardino 

'")ubject 

Issue · 

Statute.!l of 1994, Chapter 706 et al; Pen.al Code Section ~966 

Mentally Disordered Offenders: Treatment as a Condition of Parole 

··' 

!\4r.-Jefaos--!.ombard;-Fl'if111jpel-Atl~st (A-1~ (\)Ct C..Gh~ 
DepertmentofFinance rA ;i. b\A~ofl Ge'.&· . 

91 S L Street 

Sa cram en to CA 958 14 

Mr. Stephen Mayberg, Director 

Department of Mental Health 

1600 9th Street 

Sacramento CA 95814 

Mr. Manuel Medeiros, Asst Attorney General 

Department ofJustice 

Government Law Section 

13 00 I Street l 7th Floor 

Sacramento CA 95814 

Mr. Ron Metz, facility Captain - MDO Program 
Department of CmTCctions 

P 0 Box 942883 

Sacramento CA 94283-0001 

(D-8) 

. 3-:dlLj 
Tel: (916) 445-89H-

FAX: (916) _}2.jrj:•q ~'( 
State Agency 

T•I: (916) 654-3565 

FAX: (916) 654-3198 

State Agency 

Tel: (916) 324-5475 
FAX: (916) 324-8835 

State Agency 

Tai: (916) 324-4771 

FAX: (916) 000-0000 

State Agency 

I ~;~~~~~n;:~~~ Young &-~i~~~Y. LLP ------·- ·-:------- ·-

\ 

7 Park Center Drive .. 

Sacramento Ca 95825 
Tai: (916) 646-1400 

FAX: {916) 646-1300 

Interested Person 

Ms. Marianne O'Mallcy, Principal Fiscal & Policy Analyst (B-29) . 

Legislative Analysts' Office 

925 L Street Suite 1000 

Sacramento CA 95814 

o, 1 \p -:5 I '1-!- '6315 
Thi: {9-Hij-44-5-6't'!2 
FAX· (916) 324-4281 

Interested Person 

'" 
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C.l aim lUurnber 

... , 
" ; 

00-TC-..... 
1 

... Claimant County of Sar.-. Jmardino 

·:~ 

Issue 

Statutes of 1994; <;:h,apter 706 et al; Pe~al Code ;>ection 2966 

Mentally Disordered Offenders: Treatment as a. Con.ciltion.of Parole 

Mr. Keith B. Petersen, President 

Sixten & Associales 

5252 Balboa Avenue Suite 807 

San Diego ~A 92117 

·Jim Spano, 

State Controllers Office 

Division of Audits {B-8) 
300 CBj>itol Mall, Suite 51 g. P.O. Box 942850 

Sacnunento CA 95814 

Ms. Pam Stone,. Legal Counsel 

DMO-MAXIMUS 

4320 Auburn Blvd. Suite 2000 

Sacramento CA 95841 

Mr. David Wcllhouse, 

Wellhouse & ASsociatcs 

9175 Kiefer Blvd Suite 121 
S acramcnto CA 95 826 

Mr, Gary Winsom, .President 

California Public Defenders Association 

3273 Ramos Circle, Suite 100 

Sacramento CA 95827 

Tel: (858) 514'8605 

FAX: (858) 514-8645 

Interested Person 

Tel: (916) 323-5849 

FAX: (916) 324-7223 

State Agency 

Tel: (916) 485-8102 

· FAX: (916) 485-0i I J · 

Interested Person 

Tel: (916) 368-9244 

FAX: (916) 368-5723 

Interested Person 

Tel· (916) 362-1686 

FAX: (916) 362-5498 

. Interested Person 
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Orfglnal List Date: 
Last Updaied: 
List Print Date; -

Claim Number: 

7/10/2001' 
12121/2005 

01/12/2006 
OO-TC-28 

Malling Information: Draft Staff Analysis 

Malling List 

Issue: Mentally Disordered-Offenders: Treatment as a Condition of Parole 

TO ALL PARTIES AND 11':-ffERESTED PARTIES:. 

Each commission mailing list is continuously updated as requests are recelvad to include or remova any party or person 
on the m~iling list. A current mailing list Is proli1ded with commission· correspondence,· and a copy 'of the current mailing 
list is available upon request at any. time.· Except as provided othe!Wise by commission rule, when a parfy or interested . -
party files any written material with the commission concerning a claim, It shall slmultaneot.isly serva a copy of tlie written 
material on the parties and Interested parties to the clalm Identified on the mailing llst provided by the commission. (Cal. 
Coda Regs., tit. 2, § 11_61.2.) · 

Mr. Mark Sigman 
Rlvarslda County Sheriffs Office 

J 4095 Lemon Street 
P 0 Box 512 
'Rivarslde, CA 92502 

Mr. Dali1d Wellhouse · 
David Wellhouse & Associates, Inc. 

9175 Kiefer Bl\rj, Suite 121 
Sacramento, CA 95826 

Ms. Harmaet Barkschat 
Mandate Resource Services 

5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 

Mr. Da\oid Hinchee 

1 
Department of Corrections· (B-23) 

-./ Forensic Ser\oices 
P.O. Box 942883 
Sacramento, CA 94283-000r 

. Office of the County Counsel 

J County of San Luis qblspo 

County Govannment Center, Room 386 
San Luis Obispo, ~A 93408 

· Ms .. Susan Ge~naco\J 
/ ·oap~rtment ofFlnence (A~i5) 

·915 l Street;. Suite 1190 
Sacramento, CA 95814 

. :. :~.::.;._:: .. - ., ~ . 

Page: 1 

Tel: (951) 955-2700 

Fax: (951) 955-2720 

Tel: (916) 368-9244 

Fax: (916) 368-5723 

Tel: . (916) 727-1350 

Fax: (916) 727-1734 

Tel: (916) 324-4771 

Fax: (916) 324-6621 

. -,, : 
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. · Mr. Michael E. ·cantra·n . 

• 
llfomia Public Deferidera Ass~ciation 

73 Ramos Circle, Suite 1 OD 
·Sacramento, CA 95827 · . 

Ms. Terrie Tatosian 
. Department of Mental Health (A-31) 

/ 1600 9th Street, Room 150 
Sacramento, CA 95814 

Mr. Ste...e Keil 
California State Association of Counties 

11 DO K Street, Suite 101 
Sacramento, CA 95814-3941 

Ms. Marianne O'Mailey 
Legislative Analyst's Office (B-29) 

S25 L Street, Suite 1 ODO 
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
/ Public Resourc.e Management Group 

v 1380 Lead Hiii Boulevard, Suite #106 

. --oselt\lle, CA a5S61 

Ms. Jesse Mc!3uinn 
.Department ofFlnant:e (A-15) 

J 915 L Street, Bth.·Floor 
Sa9.ramento, CA 95814 

Ms. Bonnie Ter Keurst 
County of San Berna.rdllio 

Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA. 92415-0018 

Ms. Ginny 8rummels 
State Conirollers Office (B-08) 

Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 9581~ 

Mr. Allan Burdick 

J MAX!MUS 

e 
4320 Auburn 81\d., Suite 2000 
Sacramento, CA- 95841 

Page: 2 

... 
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Tel: · (916) 362-1666. ·-

Fax: (916) 362-5498 

Tel: (916) 654-2378 

Fax: (916) 654-2440 . 

Tel: (916) 327-7523 

Fax: (916) 441-5507 

Tel: (916) 319-8315 · 

Fax: (916) 324-4281. 

Tel: (916) 677-4233 

Fax: (916) 677-2283 

Tel: (916) 445-8913 

Fax: _ (916) 327-0225 

Claimant 

Tel: (909) 386-8850 

Fax: (909) 386-8830 

Tel: (916) 324-0256 

Fax: (916) 323-6527 

Tel: - (916) 485-8102 

Fax: (916) 485-011f_ :· 



_;....;..:.....,------,,..,.,,.---,,,-------:-------'------:-:------:-------:"".-... . . . .. 
Mr. Le;onaf"P Kaye, E_sq. 

· /County ot'Los An·gele·s · 

J Auditor-Controller's Office 
500 W. Temple Street, Room 603 ... 
Los Angeles, CA 90012 

'·. 

..... 

. · .. · .... _.. •': ... 

Poge: 3 

.; .• ·-· Tel: (213) 974-8564 

Fax: (213) 617-8106 

. .. ~· . ·.. . .. 

. . . .. : 
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·' 
AUDITOR/CONTROLLER-RECORDER 
COUNliY:CLl;RK· >: ,. . . 

--········ ...... , .. · .. llliliillllllllllillllllllllllllllllll• 
•

ITOR/CONTROLLER • 222 West Hospitality Lane, Fourth Floor . 
Bernardino, CA 92415-0018 • (909) 387-8322 • Fax (909) 386-8830 

RECORDER • COUNTY CLERK • 222 West Hospitality Lane, First Floor ... 
San Bernardino, CA 92415-0022 • (909) 387-8306 • Fax (909) 386-8940 

March l, 2006 

Ms. Paula Higashi 
Executive Director .. · . 
Commission on State Mandates 

. 980 Ninth Street, Suite 300 
Sacramento, CA 95814 . 

RE: Mentajly Wsordered Offenders: Treatment as a Condition of Parole 
CSM OO-TC-28 .. . . 

EXHIBITG 

COUNTY OF SAN BERNARDINO . '· ' .' :;,; .. . , "._, ...... ,.- ·~. -.. 

LARRY WALKER 
Auditor/Controller-Recorder 

· 'couniy Clerk 

ELIZABETH A. STARB.UCK 
Assistant Auditor/Controller-Recorder 

Assistant County Clerk 

MAR 0 6 2DC3 

MMISSIONON 
:TE MANDATES 

Penal Code Sections 2966 and 2962 . . 
Statutes of 1985, Chapter 1419; Statutes or'1986, Chapter 858; Statutes of 1987, Chapter 687; 
Statutes of 1988, Chapter 658;· Statutes of 1989, Chapter 22~; Statutes of 1994, Chapter. 706 

Dear Ms. Higashi: 

Pursuant to my discussion with Nancy Patton on February 28, we are requesting that the above named test 
claim be taken off of the March 2006 agenda for the following reasons: 

1. The Draft 'Staff Analysis in the Commission of State Mandates (CSM) letter dated January 12, 2006 
recommended that th_e te_st claim be denied on the basis .that the original legislation in Statutes of 
1985, Chapter 1419 was not cited in the tesfclaim heading, The recommendation to deny the claim 
.was not-based on the merits of the teSt claim, but on an inadvertent omission. · 

2. The Coilnty of San Bernardino responded on February 2, 2006 to the Draft Staff Analysis._ All 
amended test claim was attached and was accepted as part of the S!lll Bernardino County's comments. 
The amendment was prepared based on the rules in place as of the original. test claim filing date of 
July 2, 2001. The Commission staff has directed the County to submit an amended test claim"' using 
the new test claim filing form. 

Therefore, I respectfully request that the test claim for the March hearing be removed from the agenda in 
order to give your staff time to consider the amended test claim. The amended test claim is attached ani:I 
submitted for your review. 

If)'Ol.! have any questions, please call me at (909) 386-8850, 

Sincerely, · )A)rl--
~ JJ/l 'f::~. 
Bonnie Ter Keurst e Reimbursable Projects Section Manager 

BT:wds 

Attachments 
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· Drigi(1Eil L:lst Date: 

. ~a.s.t :updated: · 
Llst Print Date: · 

Olaim·Number. 

· l!?s~e: 

7/1Q/200f" 
12121/2005 

. 01/1212006 
OO-TC-2B 

.. :' . ~ ..... ~,. :, : 

·. · .. 

_' • - • ',··~ ••• ., : • ,· .·,··,', ... ~ ': .,•_ I.~ "0 
• ···-~ .1 ,';...... ·~. 

. . 
Mai1i'n~ intarriiauc)n: • Draft staif·Arialysis 

· .. Maiting Li$t ·. :· · · 

ivlef)tally Disordered Offenders: Treatment as a Condition of Parole 

TO ALL PARTIES AND 1f;lTER.E$TED PARTIES: 

'·." 

Each co'mmi.~sion mai\lng fist is. contin\Jpµsly \.Jpda,t~d as reqt,Jests ?.ta ~~eivad to fnciude or remo>,,e a.nY pai;ty_or per5'on .. 
on the i-n!'liling list. · A current mailing list is pro,,;ded with· c1;>1'nmiss.i.on correspondenc;e,- a[ld a copy ofthf? current.niailing 
list is available upon request at.any.time.' Except as provlded·DiherWi.se by·commission rule, when a party or iht~rest~(:I 
p<irty files any Wrltt~n material with the commission concerning a c!airn, it !?hall simultaneously 5erya ;a copy ofthewntleri 
material on the parties and interested parties to the ciaim identlfj~ or,i the mailing list provlci~d oy the cqmmlsslon. (CilL' 
CodeRegs.,tit.2,§1181.2.) · · · . . ~ 

Mr. Mark. Sl~man -

Riverside Count)' Sherfff!s Gflice: 

I 4095 Lemon Street 
Po Box 512 

. 'Riverside, CA 92502. 

Mr. David Wellhouse -

David Well house & Associates, Im;:. 

9175 Kiefer Biid, Suite 121 
Sacramento, CA .$5826 · 

Ms. Hanneet ~arksch?t 
. Mandate Resouree Ser.;ces . . . 
5325 Elkhorn Bl\d. #307 
Sacramento, cA 95842 

Mr. David Hinch~ 

/
Department of ~orrections (B-23) 
Forensic Ser\.ices . 
P. 0., Box 9428$3 
Sacramento, CA. 94283:.0001' 

Office of the County' .Counsel 
j County of San Lui;:; ('.qispci 

County G6vamrnent Center, Room 386 
San Luis Obispo, qA 9~408·: 

- . 

.. 

Tel~. . (951) 955-2700 

F,ax: (951) 955-27-20 

-.. 

.. Tel~ . (9.16) 368-9244 

FaX:: ·' (916) 368-5723 

Tel: ··. (916)·727-1350 

Fax:. (916)727-1734 foll<;'. ~It:> 

Tel: (91$) 324-4771 

Fax: (916) 3:2.4-B621 

Tel: (805) 781-5400 
.... 

.. ·Fax: (805} 781:-4221 ... ··~ ~ . '· 
'' .. ,. 

.'> 

.. ' 

' :" : . ~ .. 

. .'' . 

e 

.. , .·-fllls ... ~usarH3~~l\?1.~·c:i:v.·,, · .. ; ...... ;;·, -· 'i•' 
• / 1 . .'oep~rtment ·of .f.inanci{tA~.15) 

• ~ •• ~ \ l 

. . :!·<·.<··." ""·:!:· .. ·;:::~~.::~:~ -~-~\ ·: ~· . . 
(916)44~-3274 -· ... :/:. ~"~ .·! .. ", ._·:; ... : . 

·: .. '• .·. ..;'• • · .. ·, ·.te( 
· ·'·' -915·l Streel;·$uite·119D . 

· S~cramento, CA 95814 
····=~-;:+·¥;""~"··· .. · .. : 

~:· .· .... .... 

Paqe: 1 

. . . ~ ; . 

' ,, .. ., 
cs1·!3) 3~~~~:( :,~~.~~:/~{' c» : ·· · :;·, ! ·: • · 

::.·~=. • :-::·~~~ .... -c.-~..;.,r~····.' ~ ..... ~:-.: .. ·~· 

. Fax: 
..... ::-1 ' ........ . 

' . ~ ... : . 
. _ _.:._ ', -:·.'."I· . . 
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-.· 

/*fumla Puj:\li~.Oe~n~ers Ass.tip:l~tiq!l ,: ·· .~ .'.. - • '.' · · · ... -. ~/''":· _· .rei;·: · ~1_6) 362-1~86' .. , • ·-.· '. :·: · .. · .. : ..... '.., ·.i'.F~::.~.: 
93 Ramos C1rcl~, .su.l~f:?)Oq i .... ~ .·. , " " _, , .. _ :... , , . .. :" · .. 
-sac?ramento,CA:95B21" · · · " · ·-- ·.·· ·" ···- Fax:'"-(916)362-5498.- .. -.·'· -.-~.-... - "· 

" .. ·.··. 

Ms. Tenie Tatosian 
I Department of Merital Health (f\-31) 

1600 9th Street, Room 150 
Sacramento, CA 95814 

·:. 

Mr. ·ste'>ia Keil .. 
Qalifomia Statr;i Association. of C91Jnties 

1100 K Street; ~uite 101 ·. ·· 
· $a,eramento, CA 95814-3941 

Ms. Marianne O'MaUey 
Legl~latii.e Analyst·~ Office \S:-Z9) 
925 L Street, Suite 1 GOD 
Sacramento, CA 95814 < 

Mr. J. B~dley Burgess 

J Public Resource Management 'G_'.o.up 
· 1380 Lead HUI Boµle~rd. S1,1ite #106 . 

.se'ville, CA. 9_5661 · 

Ms. Jes:;;e Mc~uinii .. 

J 
Depar\r11ent of Flnanc~ (A-15) 
915 L Street, ~th Floor 
Sacramento, CA 95.1314 

Ms. Bonnie Ter Keur'st 
Couno/ of San B~ari:1ini:i _ 

Office of the Audijor/Controller-Reco:rcjer 
2~2 West Hospitality Lane 
San Bernardino, CA' 92415-0018: 

.l':(ls. Gihny Brummels'" . 
s·tate Controller's. ~ce~ (B-08) 

~ 
.Di'visiop of AC«?9\l[l~iNI ,& RepSlfti.ng_ 

. 3301 C Stre.ef, $uite 500 · 
Sacramento, CA 958W 

., 0 ' I 0 '1 

. . : . . . . 
·, · .. · 

. Tel: . (916) 654-2378 

Fax: (916) 654-2440 

Tel: (916) 327-7523 

Fax: (916) 441-5507 

Tel: (916) 319-83·15 

F~: (916) 324-4281 

Tel: . (916) 677-4233 

Fax: (916) 677-2283 

Tel: (916) 445-8913 . 

Fax: (916) 327-0225. 

Claimant 

Tel: . (909) 36?-8650 . 

Fa>:: (909) 38f?-8830 

Tel: (916) 324--0256. 
" 

... ~ . r · .... 
J •••• ••• 

'-, 
Mr. Allim Burdick 

J MAXIMUS . ' 

, 4320 AL!~uri:i.~t~ .• 's1,1it.~'2¢00 • · · ... -·" · '.'.. ,. : . 

• sicramooto, CA QSB41 · ·• : ' ;,,,,,);> ·.· 
.Tel:_ .(9.16).485-81 oz 

". 
•• • ' I ~ .~: .";' 

, (916) 485-0·111) .. " , : -. '.;, ;;· -

-· .. 
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Aud1.tor-Controller's Office 
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iim Numbei 

1bject 

' ., 
: ~ "'1;"- ~ ........ ~I ¥ E Q· * Ul!l&ii:llll'!l6iCm~ I ... 

. ·'. .Commissio.h on S.ta.te Mari.da.te~ .. 
1.·• -: . ' •. • .. •• • . ' . 

#I 0 I 

. . I . ·I '' , ·:~ailinr Inrorir~tion . 
: I ' 

Mailing List. 
. . 

OO-TC-28 Claimant Cciulity of San B emardirio 

Statutes of1~9_4, Chapter 706 et !\l; Penal Code Section 2966 

: ':'' 

sue . Mentally Disordered O!'fenders:·Treatm.ent as a Cl?lldition of P~ol~ 

· . ·n~~nlf'~~-·~\Oirr.$ .. 
j~i..s.+ 8'..hi>o\ ~ ~1lt~r ... ~ .3/illJ ,,, w 05 

Mr. Louie DiNinn~ Executive OffiGer 

Board of Prison Terms 

; JSISKStreet,"Suite600 . Tel:' (916)445-1539 

i Sacramento CA 95814-4053 FAX: (916) 445-5242 

•. . . . . . . Sta~ Agency I 
)---------~--------------·- -~---··-----

. Mr:-GloRRI!aas, Bmeau ClriH (.B-8) ~.,._ • biAt\i ""81ufo ffiC [$ .. 

(\. 

State Cot:ifrol\er's Oflice : · · 

Division of Accowiting & Reporting 
3301 C Street Suilc 500 · 
Sacramento CA 95816 • · 

··• 

Mr. Stev'e Keil, 

Cslifomi": State Association-Of Counties 

I I OQ K Street Suite 10 l 

Sacramento CA 95814-3941 

222 West Hosp~tality Lene . 
S_iin Bernardino CA 9i415-0018 

· 5a'f - 6~5r,,. 
Tel: '(916)~6 

FA.i (916) 323~ · · 
t.o~c97 

State Agency. 

Tel: (916)3~7-7523 . 

FAX: (916) 44h5507 

Interested Person 

Tel: . (909) 386-8850 

FAX: (909)3 86-8 830 
I 

.. Claimant : 
-~~~~~~~~-~~--' 

.. 

. I , {. f ·,,, 

... 
.-' 
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. . 
Claim Number• Clafm~fit 

···. .. .. . .. i .. 
doUn.ty'of sai. • .miatdirio 

I l' ~· •· : ! ' ' . ..; '• I 

' ' .• ' ·: ... 

' ,· 
. ' I I :'·',; 

Jubi~ct. Statutes of 1994, Chapter 706 et al; Pen.al Code Section ~~66_,. 
. . 

Issue Mentally Disor~ed Offenders; Treatnent as a Condition of Parole 

91~ L Street 

Sacramento CA 95814 

Mr. Stephen Mayberg, Diiector 
Department of Mental. Health · 

i 6QO 9th Strtet · 
Sacramento CA 95814 · 

· Mr. Manuel Medeiros, Asst Attorney General 

Department of Jl)Slice 

.Government Law Section · 
qoo I strcc; i 7th Floor · 
Sacramento CA 95814 

(D-8) 

T~/: (916) 654-3565 . 

FAX: (916) 654-3198 

.State Agency 

r.1: (916) 324-5475 

FAX: (916) 324-8835 

S_taie f'..g(,incy - '--~~~~~~~~--'~~~~~~~~~~~~--'--'""-~ 
__, 

Mr. Rori Mott, Facility Captain - MDO Program 
Departmcnt6fCorttcUons 

P 0 j3ox 942883 · 
Sacramento CA.94283-0DDI 

f Mi.. !'.,;-iM,nncy, -.~-.:--"); .. 

j Spector, Middleton, Young & Minney, LLl' 

'{el: (916) 324-4771 
FAX: (916) 000-0000 

State Agency 

------·--· 1 
Tel: (916) 646-1400 l 7 P arlc Centor Driv~ 

· Sacramento Ca 9sins FAX: (916) 646-1300 

., 

~tere~ed Person 

.. . . : 

M;i. Marianne O'MaJley, Principal Fiscal & Policy .Analyst (B-29) 

Legislative Analysts' Office 

925 L Street Suite 1000 
SacramentoCA~S814 . 

. Oi\\p~l°r- '@15 
Tel: ~16') 445 64'!'.'l! 
F~ (916) 324-428 l 

Interested Persou 
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CJ~im l\lliinber· :: · .. · . " 
. ; . \ 

, . I 
,~q-:rc::-."· ;. _. .: : , .~ ._: -- .Claimant 

s~i:Utes of 1994, Gli.apter 706 et al; Pena) Code ~ectio1'! 2966 : 
• • : I ' • • • : • ' ': '•' 

Issue ·.· Me.ntall~ Disbr@re\i Offe11ders: Trea1mentas ~ Con.di.tfo.n.~f Parole 

Mr. Kei
0

tlt1'J. Pet~en, Preiicte'nt 

S ixtcn &; Associates 

5252 Balboa Avenue Suite 807 

· sen Die an i;:A 92117 

. 1 · Jim Spano, 
S tatc Controllers Office 

Division of Audifs (B-8) 
3 00 Capi!J?I Mal~ Sui~ 518 
Sacrmne:nlO CA 95814 

P.O. Bex 942850 

. 
Ms. Pam Stone, Legal Counsel 

· DMG-MAXIMUS 

4320 Auburn Blvd. Suite 2000 

Sacrem:entp CA95841 

' 

Mr. David Wellhowc, 
Wellhquse & ASsociates 

9175 Kiefer Blvd SuitC 121 
Sacramento CA 95&26 

. " 

Mt, Gruy Winsom, President 

Califo~ia Pub'lic Defend°" ks6ci.ation 

3 2 73 Ramos Circle, Suite I 00 
Sacramento CA 95827 

Toi: (SS B).S 14-8605 

FAX: (858) 514-&645 

Interested Person, 

Tel: . (916) ~23-5849 

FAX: (916) 324-72.23 

State Agency 

Tel: (916) '185-8102 

FAX: (916) 485--0111 

Interested Person 

r 

- . 
Tel: (916)368-9244 
FAX: (!116) 368-5723 

Interested Person 

Tel: (916) 362-1686 
FAJF (9Hj)362-5498 

IntereSted Pers on 
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Mentally Disordered Offenders: Treatment as 
a Condition of Parole (CSM OO~TC-28) 

<;:ounty of San Bernardino 

Name of Local Agency or School District 

Bonnie Ter Keurst 
claimant contact 

Reimbursable Projects Section Manager 
Title 

222 W. Hospitality Lane, 4th Floor 

Street Address 

San Bernardino, CA 92415 

City, State, Zip 

(909)386-8850 

Telephone Number 

(909)386-8830 

Fax Number 
bterkeurst@acr.sbcounty.gov 

E-Mail Address 

Claimant designates the following person to act as . 
its sole representative in this test claim. All 
correspondence and communications regarding this 
claim shall be forwarded to this representative. Any 
change in representation must be authorized by the 
claimant in writing, and sent to the Commission ori 
State Mandates. 

Claimant Representative Name 

I e 

Organization 

· Street Address 

City, State, Zip 

Telephone Number 

Fax Number 

E-Mail Address 

Far CSM Use Only 
Filing Date: 

ifest Claim N: 

. ' 

Please identify all code sections, statutes, bill numbers, . 
regulations, and/qr execuli"ve orders that impose the alleged 
mandate (e.g., Penal Code Section 2045, Staiutes 2004, . 
Chapt11r.54 [AB 290]). When alleging regulations or 
executive orders, please include the effective date of each ane. 

Pe~a! Code Section 2966 
Penal Code Section 2962 
Statutes of 1985, Chapter 1419 
Statutes of 1986, Chapter 858 
Statutes of 1987, Chapter 687 
Statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, Chapter 706 

D Copies of all statutes and executive orders cited are 
attached. 

Sections 5, 6, and 7 are attached as follows: 
5. Written Narrative: pages·_1 __ to _5 __ • 

6. Declarations: _pages _s __ to _a __ . 
7. Documentation: pages _s __ to £__. 

(Revised 112005) 
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Read, sign, and date this sect{im'and insert at the end of the test claim submission.* 

This test claim alleges the existenc{of a reimbursable state-mandated program within the 
meaning of article Xlll B, section fof the California Cons}itutign and Government Code section 
17514. l hereby declare, under penalty of perjury under the laws of the State of California, that 
the information in this test claim s~bmis'siOn'is true and complete to the best of my own 
knowledge o.r information or belief. · 

Bonnie Ter Keur~t · · • - · · . · · · 
Print or Type Name o Authorized Local Agency 

Reimbursable Projects Sei:tioIJ. Manager 
Print or Type Title 

or School District Official 

Sign~ture"of Authorized Loca:G\genb)/rj; · 
· Sch(fol District Official r ·· 

~ 
.,;.•"" 

"'fftfae decla,i:antfor this Cl(li7T1 Certifiqation is differentfroni_~he Claimant contact 1:dentified in s,ection 2ofthe 
test Claim form, please provide'ihe' decla"anf's agdres,s, telep~~me riumber,fai numbe1; ~nd e-mail address 
below. · · · · · -· · · · ·--

.. 

.•' ; 
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.. · : .. ,·QOUNTY QF SAN BERNARDINO ·· · · ·· · ·- .. :, :.;" · · · · · :>rE:sr··tLAiM +:·:'.'..'!)! c.:.:"· 
As Amended February 28; 2006 

Penal Code Section 2966 
. Penal Code Section 2962 

. Statutes of 1985, Chapter. 1419 
Statut~~.of 1986, C~apter 8.5~. 
statutespf 19§7, · c~.aptt:\lr 681 
Statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, Chapter 706 

MENTALLY DISORDERED OFFENDERS: 
TREATMENT AS A CONDITION OF PAROLE 

TEST CLAIM NARRATIVE: 

The ·statutes cited above thi;:it are the.s1,1bject of this test claim adq~d an~ ainend~d Section 
2966 of the California Pehal Code. Section 2966 allows· a prisoner or paroiee to fiie a 
petition in superior court to challenge the State's determination that the prisoner/parole.a i·s a 
mentally disordered offender (MDO)and subject to Penal Code Section 2962 which requires 
continued mental health treatment as a condition of parole. 

Section ~~62 defines the criteria tJnder w_h!c~ the S!~te ~I) require ·~n. MOO, b~ treate~ ~or a 
severe mental disorder by the State Department of Marital Health. The criteria includes: . 

(a) The prisoner has a severe mental disorder that is not in remission or cannot·be 
kept.in remission without treatment. · 

(b) The severe .mental disorder was one of the_ causes of or was an aggravating 
factor in the commission of a crime for whi_ch the prisoner was sentenced to 
prison: . 

(c) The prisoner has been in treatment for tlie severe mental disorder for 90 days or 
more within the year prior to the prisoners parole or release. · 

(d) Psychiatric professionals of the State Department of Mental Health and the .. 
Department of Corrections have certified to the Board of Prison Terms that the 

. -prisoner has· a severe mental disorder. 
(e) The prisoner received. a determinate sentence i;ind the prison sentence was 

imposed for specified crimes such as volu.ntary manslaughter, kidnapping, 
robbery with fl dangerous weapon, and rape. 

Section 2966 allows the prisoner _or parolee to request a hearing before the State Board of 
Prison Terms to appear the determination that Section 2962 applies to them. If the MOO 
continues to disagree with the Section 2962 determina.tion of the Board of Prison .Terms he 
or she may appeal that decision to the superior court of the county in which they are . A . 
incarcerated or being treated. W 

350 
Section S 

Page 1 



e. 

.. The superior court is then required· to conduct a civil heanrig· cm· the petition within 60 
calendar days. The MOO is entitled to representation by a public defende( (or' ~f county
provided indigent defense attorney) and has the ·right -to a jury trial requiring·· a unanimous 
verdict of the jury to uphold the ·state's positibn. The district attorney is required to represent 
the state's determination of the applicability of Section 2962 in these proceedings. · 

It should be noted that the 'determination and the defense of an MOO involves complex 
psychiatric issues such as whether the. offender has a severe· marital disorder, that the 
severe :mental· disorder is· not in ·remission or caririot be kept iri remission if the person's 
treatment is not continued, anci that, by reason of his or her severe mental disorder, the· 
prisoner represents ·a substantial danger of physical harm ·to others. Therefore, the 
County of San Bernardino has had to provide specialized attorney,. expert, investigator, 
paralegal, and secretarial services in order to perform these ·mandated duties. . . - . .· . 

Upon the filing. of an appeal pursuant to Penal Code Section 2966, each MDO's criminal 
and treatment case information must be carefully reviewed by the district attorney arid the 
public defender. Reviewi'1g attorne,ys may need travel to and. from state hospitals where. 
detailed. MOO medical records and other case file· information is maintained. Forensic· 
expert witnesses are appointed by the court at the request of indigent defense counsel. 
S!Jch experts' are regularly consulted in preparing ·the case for tri_al. 

.;,~ . 

Q~ce an MOO appeal proceeding is scheduled, MOOs are transported from their Stat~ 
hospitals or prison>to c6u'nty facilities (and returned if required) by the county sheriffs 
department · The Sheriff's ~apartment is also respohsible for MOO care and custody 
associated· with·· confinement· awaiting, during, and (it· necessary) after their court 
proceeding. · , 

Therefore, under the subject law, the county has had to provide specialized legal services 
. il::tsel~cting, filing, adjudicating .MOO defendants as well as transporting and housing such 

defendants during the pendency of their appeals. · · .· · 

The State's MOO pcipulation is prima.rily hou.sed al Patton and Atascadero State Hospitals. 
Because Sei::~i6n 2966 tfoarihgs ··must take place in1rthe superior court' of the county. in 
which the hospital is located, San Bernardine)' County. and San Luis Obispo Cou'nty 
(res_pectively) are subjecf to the majority of the costs fc>r this ma rid ate. 

SIMILAR SERVICES HAVE BEEN FOUND TO BE REIMBURSABl,.E . 

The types of 'costs mandated by the state', as defined in Government Code Section 
~ 7514 and claimed herein are all reimbursable to"the County under comparable programs, 
hke the 'not guilty by reason of insanity' (NGI), 'sexually violent predator' (SVP), a·nd the 
'mentally disordered offender' (MOO) extended cornmitrnehtprograms. . 

' : . . .••· ' I • '." ~ 

·These activities include: 

• Review of the state's written evaluation and supporting affidavits indicating that the 
offender's severe mental disorder is not in remission or cannot be kept in remission 

351 Section 5 
Page 2 



without continued treatment; 
• Prepare and file responses with the superior court to the prisoner's petition to 

appeal the Board of Prison Terms decision; A 
• Represent the State and the indigent prisoner in civil hearing on the petition and .., 

any subsequent petitions or h~arings regarding the applicability of Penal Code 
Section 2962; · 

• Retain necessarY experts, investigators, and professionals to prepare for the Civil 
trial and any subsequent petitions; -

- • Travel to and from state hospitals where detailed medical records and case files are 
maintained; 

• Travel to and from state hospitals by the defense_counsel in order to meet with the 
prisoner client; 

• Provide transportation and custody by the county sheriffs department of each 
_potential mentally disordered offender before, during, and after the civil 
proceedings. -

WIG 4117 PROVIDES LIMITED REIMBURSEMENT FOR MDO APPEALS 

It should be noted that WIG 4117 provides very limited reimbursement for MDO appeals. 
For example, no reimbursement for inairect costs is provided. Further WIG 4117 is not a 
reliable funding source. Even reimbursement for a small percentage of a claimant's costs 
may m:>t be available because the appropriation is exhausted and no deficiency is 
authorized. Therefore, in order to ensure the. uniform and reliable performance of MDO 
appeal proceedings _ throughout the State it is imperative that . dependable -and e 
comprehensive reimbursement for all counties' MDO '!costs rnandated by the State" _be 
provided: 

MANDATE MEETS BOTH SUPREME COURT TESTS 

The mandate created by these statutes clearly meets both tests that the Supreme Court in 
the County of Los Angeles v. State of California (1987) _·created for determining what 
constitutes a ·reimbursable state mandated local program. Those two tests, which the 
Commission on state Mandates relies upon to determine if a reimbursable mandate exists, 
are the _"unique to government'' and the "carry out a state policy" tests. Their application to 
this test claim is discussed below. - · 

Mandate Is Unique to Local Government 

The statutory scheme set forth above imposes a unique requirement on local 
government. Only the county district attorney and public defender (or County provided 
defense attorney) may appear and represent the respective parties in these court 
proceedings. Where transportation and housing cannot be provided by the State 
institution, the county sheriff's department must perform these functions. This 
mandate applies only to local government. 
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Mandate Carries Out a State Policy 

The mandate clearly carries out state policy. In Penal Code Section 2960, the · 
Legislature finds that if the severe mental disorders of these prisoners are not in 
remission or cannot be kept in remission at the time of th~ir parole or upon 
termination of parole,-there is a danger to society; and the state has a compelling 

· interest in_ protecting the public by -requiring these prisoners to continue to ~eceive 
treatment for these disorders. · 

GOVERNMENT CODE SECTION 17556 DISCLAIMERS ARE NOT APPLICABLE 

There are seven disclaimers specified in Government Code Section 17556 which would 
prohibit a finding of costs mandated by the state. Tlie letter in parenthesis represents the 
pertinent subsection of 17556. · 

(a) San Bernardino County did not request the legislation imposing the mandate. 

(b) The statutes do not affirm for the state that which had been declared existing law or 
regulation by action of the courts. 

:,~ ' . 

(c)'The statutes do not implement a federal law or regulation. 

(d} The statutes do not provide fee authority suffiC'.ient to pay for the mandated 
program 

- - (e) The statutes do not provide for offsetting savings resulting which result in no net costs to 
local agencies or school districts, nor do they include additional revenue specifically intended 
to suffi9iently fund the costS of the state mandate. 

(f) The statutes do not impose duties expressly included in a ballot measure approved by the 
voters in a statewide election. -

(g) The costs claimed for reimbursement are not related to the enforcement of a new crime 
or infraction. · 

Therefore, the above seven disclaimers do not prohibit a finding for state reimbursement for 
the costs mandated by the state as contained in these test claim statutes. 

COSTS MANDATED BY THE STATE: 

.Government Code Section 17514 defines "costs mandated by the state" as: 

"Any increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a. result of any statute enacted on or after January 1, 
197_5, or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of 
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an existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution." 

The activities required by Penal Code .Section 2966 as added . and/or amended by the 
statutes of this test claim, result in increased costs which local agencies are required to incur 
after July 1, 1980, as a result of a statute enacted on or after January 1, 1975. 

Therefore, based on the foregoing, the County of San Bernardino respectfully requests that 
the Commission on State Mandates determine that these test claim statutes impose 
reimbursable state-mandated costs pursuant to Section 6 of Article XIII B of the California 
Constitution. 

EFFECTIVE DATES FOR REIMBURSEMENT 

Due to the filing date of this test claim, July 2, 2001 ·(note: June 30, 2001 falls on a 
Saturday), local agencies are entitled .to reimbursement for this program from July 1, 1999. 
All subject test claim statutes were chaptered and effective prior to July 1, 1999. 

ESTIMATED COSTS 

The following are estimated costs for a complete fiscal year (2000/01 ): 
. . 

County of San Bernardino 
County of San Luis Obispo 

Statewide Cost Estimate FY 2000/01 

'$290,000 
160,000 

$450,000 ----------------
The following are estimated costs for the fiscal year (2001/02) following the fiscal year for . 
which the claim was filed: · 

County of San Bernardino. 
County of San Luis Obispo 

Statewide Cost Estimate FY 2001/02 

$320,000 
176,000 

$496,000 
----------------

The following are estimated costs for the current fiscal year (2005/06): 

County of San Bernardino 
County of San Luis Obispo 

Statewide Cost Estimate FY 2005/06 

$ 900,000 
460,000 

$1,360,000 
----------------
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DECLARATION of CLAIMANT: 

The foregoing facts .are krfown to me personally and if so required, I could and would 
testify to the statem~nt~ r:Tiade herein .. I declare.· urider penalty of perjury under the laws of 
the State of California tha't the statements made, in this document are true and complete to 
the best of my personal knowledge arid as to all' matters, I believe them to be true. · 

Originally executed :the 2nd day of July, 2001, ~t San Bernardino, CalifqTI:Jia by Aiy $aleh, 
Chief Deputy Auditor. This amendment is executed the 28th day of Fet5ruary, 2p06 at San 
Bernardino, California by: · · .· · 

SCHEDULE OF l;XHIBITS 

Exhibit A: Penal -Code' Section 2966 

Exhibit B: ·Pen~I Code Section 2962· 
·:·:- ··.'. ' -·· -

,-,·. 

Exhibit C: Statutes of 1986, Chapter 858 

Exhibit D: Statutes of 1987, Chapter 687 . 

. Exhibit E: · Statutes of 1988, Chapter 658 · 

Exhibit F: Statutes of 1989, Chapter 228 . 

Exhibit G: Statutes of 1994, Chapter 706 

Exhibit H: Statutes of 1985, Chapter 1419 
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. 'It is accura~e that the Mentally Disotdered Offender [M:DOJ civil commitment 
program was enactecJ in 1~g5 pur~uant to Chapters l4i8 and 1419, ad~es_si[).g Penal ·. 
Code §§2910 ll[ld2960JespectiveJy, oper.ati!fe on July J, 1986. It is.als·o accmB.'te that 
the "Pep.al.Code SectioQ 2966" Test Claim (OQ~TC-28}f~iloo to list, "Statutes of 1985, . 
Chapter.1419n amongst the vro:ious- chaptered bills (5 in riu'mber), wlilch reflect the· . 
statu~ry develppt1.1~;i,i of th~ _2966/MDO commitip.eni provisiorts, ll.S we ki).ow them." The· . 
eatliest. chaptereq bill listed in the_ '.f e5~ i;::taim is, "S~tes of 1986, chapte.r 85 8 (Soction. 
4),'.' wbjch amende4 Sections 2960 &id 2970, Shd added. sectiqns 2962, 2964, 2966, 2972, . 
2974, :2976; 2978, 'anct 2980 to the Penal Code, oper:ativ.e January I, 1987. · . 

. · · .. B11Sed thereon, we hereby sei:k te> amend the Test Claim tQinclude reference to, . 
'!Statlltes'·6fl 9851 cMptet 14.19." tpritir to tliis· enadn1en~ ~deed sillce 1969. ~ 
Code 2960 ~sted;·l\owever, Section 2960 simply proxid.ed for 72-}1oill' mental h~tl\ 
tr~tment and evaluatiob of prisonets about fo be paroled, ~ well as 14-day intensive · 
treatment.] · 

. The 2970, 2972 and 2972.1 T~ Claim (98-TC..09) siuii.!ftrly did not plead, . 
. "Statutes of 1985, Cba¢er 1419," p!'rtBining iP Section 296P, yet Sta~te9of1985, 

Chapter _1418, pertaining tci Penal Code 2970, specitlcatly pro\ri,ded: · 
" G) The l;lefinitions fu Section 29~0 app)y to this section.. , , . , . . . 
(k) If~ is a C9nflict )>etween the provisions of this section arid Section 2960, 

· the provisions of Section ~91}0 .. ehaJl app_ly.;' · . , · . · . A 
Clearly, ~oJlle ~f the provisions of Stat\ltes of 1985, Ghai>ter t 419, l.'\flJllClY definition,s and • 
other ~actions that cc;infl:ict with SectiQI); 2970, were pt¢ of: the,f oundational legisla~on , 
f<ir the civil cri~iwient program addressed in the 2970, 2972 and 2912.1-rest Claiin .. 
NotWlthstanding, "StabJtes· of 1985, chapter 14 ~ 9" was no~ ~efe,renced in the Test Claim 

. ··and the Test Cf~ was i).ot rejeeted based on this tec~c.al ~xclµsi()'t).. . So ~o, t\le .. 
. technical exc~usion of a reference to "Statl).tes of 1'985; c@pted41_9/' relative t;D this Test 

Claim pei:taJn,ing to MI>0/2966 cominitments, should not l?e the basis fot rejecting th~s 
. good fai~, well founded claim for relmbi,irsei.nent under SB 90. . · · 

• • ~. • • ~ -~~ ..:- ? : • 

.. Because Penal Code §2966(b) pr;ovides in pertinent p~ ."A prisoner ... rn:ay file· 
in the superior court ~ft.he county in which he or she is inclli'cerafud·or is being tr~ated a 
petition for a nearing;:.," San Bemardino County and San Luis Obispo P>un.tY are~ -~ . 
requited to adjudica,te, potentially through jury trial; hundtedS. of c~es annually foi. ·;. . 
individuals committed to prisoi;t from all of.iie fifty-silt COUl1ties ~the state, Other thari 
the lo~atioQ. of Pattol'l; State Hospital being in San B~no.Cotinty, and"A.t?-<icadero · . 

. State. Hospital bei.Jl~ in.~an _Lui.s Obispci Cotlllty, thpre is no fuia.ncial justification. fo·r · . .' 
these particular two coUD.tfos to have to bear the cost of adjudicating P!UOlee iriitiated · · 
court hearing$ for the otliedi.fty-four Counties. . . . . . .. 

.,... 

· . . . The Mentaily pt~ardered:.Qffender~: Treatrnint as a crinditi(;>n .of Par~I~(bo-TC~ 
28) Test Claim was p;-epared by.the Auditor~s.Offi~ in 2901, ~dt"by legal' staff. -T:he_ .. : . . ~ ',' ' . . .. . . ' . . . : . . - . . . . 
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failure to list the initial chaptered bill is an error of form, not substance, Had this issue_ 
been talsed early in the prQcess, it could have easily bee_n rectified by amendment, or 
even a new Test Claim should amendments be discouraged. After waiting almost six 
years for the processing cif this Test Claim, denial of the claim based on a technical · · 
omission does not seem to be in keeping with the spirit of the reiiµbursement program 
contemplated by the State Mandates Claims Fl,llld. 

DECLARATION of CLAIMANT: 

The foregoing facts are kno\vn to me personally and if so required, I could and would
testify to the statements made herein. I _declare under penalty of perjury \lnder the laws of. 
the State of California that the statements made in this document are tiile 1111d complete to 
the best ofmy pe~sonal knowledge and a.s to all matters, I believe them to be true. · 

&t.£1L\ ~.-n \~. 
~QA. 

Deputy Public Defender 

2 
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CALIFORNIA CODES 
PENAL CODE 
SECTION 2966 

2966. (a) A prisoner may request a_ hearing before-the Board of 
Prison Terms, and the boar.d shall conduct a hearing if Ei~ requested, 
for the purpose of .proving that the prisoner me'ets the criteria in 
Section 2962. At the hearing, the burde'n of proof sha·ll be on the 
person or agency who certified the prisoner under subdivision.(d) of 
Section 2962. If the prisoner or any person appearing on his. or her 
behalf at the' hearing requests it, the board shall appoint two 
independent professionals as provided for in Se.ct ion 2978. The 
prisoner shall be informed. at the .. he<ir~ng oi his or he_r .. right to 
request a trial pursuant· to subdivision (b) . . The _Board of Prison 
Terms shall prov~de a prisoner who_. i!equests a 't'r'iai, .i- petition 'form 
and instructions for filirig the petition. 

(b) A· prisoner who disagrees with the determination of the Board 
of Prison Terms that he or she meets the criteria of Section 2962, 
.may f~·le., :l,n., the superior co'+rt of the county in~ which he or ·she· is 
incaiae·rated or is being treated a·' petition fo"r a hearing on whether 
he or she, as of the date of the Board of Prison Terms hearing, met 
the-criteria of Section 2962. The court shall conduct a hearing on 
the petition within 60 calendar days after the petition is filed, · 
unless either time is waived by the petitioner .or his or her counsel, 
or good cause is shown. Evidence offered for the purpose of 
proving the prisoner's behavior or mental status subsequent to the 
Board of Prison Terms hearing· shall not be considered. The order of 
~he Board of Prison Terms shall be in effect until the completion of 
the court proceedings. · The court shall advise the petitioner of his 
or her 'right to be represented by an attorney and of the right to a 
jury trial. The attorney.for the petitioner shall be given a copy of 
the petition, and any supporting documents. The hearing shall be a 
civil hearing; however, in order to reduce costs, the rules of 
criminal· disc;overy, .as well as civil discovery, shall be applicabie. 

· The standard of proof shall be beyond a reasonable doubt, and if the 
·trial is _by jury, the jury shall be unanimous in its verdict. The 
trial shall be by jury unless waived by both the person and the 
district attorney. The court may., upon stipulation of both parties, 
receive in evidence the affidavit or declaration of any psychiatrist, 
psychologist, or other professional person whq-was involved in the 
certification and hearing process, or any professional person 
involved in the evaluation or treatment of the petitioner during the 
certification process. The court may allow the affidavit or 
declaration to be read and ·the contents thereof considered in the 
rendering of a decision or verdict in any proceeding held pursuant to 
subdivision (b) or (c), or subdivision (a) of Section 2972. If the 
court or jury reverses the determination of the Board of Prison 

.Terms, the court .shall stay the execution of the decision for five 
working days to allow for an orderly release of the prisoner. 

(c) If the Board of Prison Terms continues a parolee's mental 
health treatment under Section 2962 when it continues the parolee's 
par,ole under section 3001, the p_rocedures of this section shall only 
be applicable .for the p~rpose of determining if the parolee has a 
severe mental disorder, whether the parolee's severe mental disorder· 
is not in remission or cannot be kept in remission without treatment, 
and whether by reason of his or her severe mental disord~r, the 
parolee represents a substantial danger of physical harm to others. · 

<! 
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CALIFORNIA CODES 
PENAL CODE 
SECTION 2962 

2962. As a condition of parole, a prisoner who meets the· foilowing 
criteria shall be required to be treated by the State Department of 
Mental Health, and the State Department of Mental Health shall 
provide t.he neC'essary t+eatment: 

(a) The prisoner has a severe mental disorder that is ·.not in 
remission or cannot be kept in remission without treatment. 

The term "severe mental disorder·" means an 'illness or disease or 
condition that substantially impairs the per'son's thought, perception 
of reality, emotional process, or judgment'; or which grossly. impairs 
behavior; or that demonstrates evidence of an acute brain'.syndrome· 
for which prompt remission, in the absence of treatment, is \lnlikely. 

The term "severe mental disorder" as used iri this· section does not 
include a persorialit;y or adj1;1st'me.nt disorde:r;, ei;iilepsy; mehtal 
retardation or oth~rdevelopmental disabilities, or addiction to or 
abuse of; intoxic<!ti!lg subst'ance;s. . 

The term 11 remissicm" me.ans a finding that the overt signs and 
symptoms of the· severe mental disorder are controlled either by· 
psychotropic medicatiori or psychosocial support. A person "cannot be 
kept fat· remission without treatment 11 if during the ye'ar prior to the 
question being before the Board of Prison Terms or a trial court, he 
or she ,,;has been in· remission and he or she has been phy.sically 
violen't, except in.self-defense, or he or she has made a serious 
threat of substantial physical harm upon the pers:on of another so as 
to cause the target.of the threat to reasonably fear for his or her 
safety··or the safety of ·his or her immediate family,· or he;"·or she has 
intentforialiy caused property.damage, or he or she has not 
voluntarily followed the treatment plan. In determining if a person 
has voluntarily followed tht;! treatm~nt plan, the standard shall be 
whether' the person has acted as a reasonable person would in 
followliilg the treatm~nt plan. .. 

of the causes of or was an 
crime for which the 

• j ·~ 

(b) The severe mental disorder was one 
aggravating factor in the commission of a 
prisoner ·was sentenced .. to prison.' 

(c) The·p'riBone'r has been in.treatment for the severe mental 
disorder for 90 days ot more within the year prior to t}le prisoner's 
parole or release. . · . 

( d) ( 1). Priot to re.lease on Piirole, the person in charge of 
treating the prisoner and a practicing psychiatrist or psychologist 
from the State Department of Mental Health have evaluated the 
prisoner at a fa.ci_lity of the_ Depa:r;tment of Co_rrections I and a c.hief 
psychiatrist of the Department of Corrections has certified to the 
Board of Prison Tei:ms that the prisoner has a severe mental'disorder, 
that the disorder is not 'iri remission, or 'cannot be kept in . 
remission without treatment, that the! severe mental disbrder wa~·one 
of the causes_ or was an aggr~vating factor' in the prisoner's criminal 
behavior, that the prisoner has been in treatment for the severe 
mental disorder fo.r 90 days. o.r more within the year prior j:o his or 
her parole release day, and' that by reason of his or her· severe 
ment.al disorder the prisoner represents a substantial danger of 
physical harm to others. For prisoners being treated by the state 
Department of Merital Health pursuant to Section 2684, the 
certification shall be by a chief psychiatrist of the Department.of 
Corrections, and the evaluation shall be done at a state hospital by 
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CALIFORNIA CODES 
PENAL CODE 
SECTION 2962. 

the person at the state hospital in charge of treating the prisoner 
anda practicing psychiatrist or psychologist from the Department of· 
Corrections. 

(2) If the professionals doing the evaluation pursuant to 
paragraph (1) do not concur that (A) the prisoner has a severe mental 
disorder, (B) that the disorder is not in remission or cannot be 
kept in remission without treatment, or (C) that .the severe mental 
disorder was a cause of, or aggravated, the prisoner's criminal 
behavior, and a chief psychiatrist has certified.the prisoner to the 
Board of Prison Terms pursuant to this paragraph, then the Board.of 
Prison Terms shall order a fur~her examination by two independent 
professionals, as provided for in Section 2978. 

(3) Only if both independent professionals who evaluate the 
prisoner pursuant to paragraph (2) concur with the chief psychiatrist• 
s certification of the issues described.in paragraph (2), shall .this 
subdivision be applicable to the prisoner. The professionals 
appointed pursuant to Section .2978 shall inform the prisoner that the 
purpose of their examination is not treatment· but to determine if 
the prisoner meets certain criteria to be involuntarily treated as a 
mentally disordered offender. It is not required that the prisoner 
appreciate or understand that information. . ' 

(e) The crime referred to in subdivision (b) meets both of the 
following criteria: 

(1) The defendant received a determinate sentence pursuant to 
Section 1170 for the crime. 

(2) The crime is one of the following: 
(A) Voluntary manslaughter. 
(B) Mayhem. 
(C) Kidnapping in violation of.Section 207. 
(D) Any robbery wherein it was charged and proved that the 

defendant personally used a deadly or dangerous weapon, as provided 
in subdivision (b) of section· 12022, in the commission of that 
robbery. 

(E) Carjacking, as defined in subdivision (a). of Section 215, if 
it is charged and proved that the defendant personally used a deadly 
or dangerous weapon, as provided in subdivision (b) of Section 12022, 
.in the commission of the carjacking. 

(F) Rape, as defined in paragraph (2) or.(6) of subdivision (a) of 
section '261 or parag:r;aph (1) or (4) of subdivision· (a) of Section 
262. 

(G) Sodomy by force, violence, duress, menace, or fear of 
immediate and unlawful bodily injury on th~ victim or another person. 

(H) Oral copulation by force, violence, duress, menace, or fear of 
.immediate and unlawful bodily injury on the victim or another 
person. 

(I) Lewd acts on a child under the ~ge of 14 years in violation of 
Section 288. 

(J) Continuous sexual abuse in viola~ion of Section 288.5. 
(K) The offense described in subdivision (a) of Section 289 where 

the act was accomplished against the victim's will by force, 
violence, duress, menace, or fear of immediate arid unlawful bodily· 
injury on the victim or another person. 

(L) Arson in violation of subdivision (a) of Section 451, or arson 
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'CALIFORNIA CODES 
PENAL CODE 
SECTION 2962 

in violation of any other prov1s1on of Section 451 or in violation 
of Section 455 where the act posed a substantial.danger of physical 
harm to others. 

(M) Any felony in which the defendant used a firearm ·which use was 
'charged and proved as provided in Section 12022. 5, 12022. 53, or 
12022.55. 

(N) A violation of Section 12308. 
(0) Attempted. murder. 
(P) A crime not enumerated in subparagraphs (A) to (0), inclusive, 

in which the prisoner used force or violence, or caused serious 
bodily injury as defined in paragraph (4) of subdivision (f) of 
Section 243. 

(Q) A crime in which the perpetrator expr.essly or impliedly 
threatened.another with the use of force or violence likely to 
p·roduce substantial physical harm in such a manner that a reasonable 
person would believe ·and expect.that the force or violence would be 

·used .. For purpos'es of this subparagraph·, substantial physical harm 
shall not require proof that the threatened act was likely to cause 
great or serious bodily injury. 

( f) As ·used in this chapter; "substantial danger of physical harm" 
does not require proof of a recent overt act. 
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;>;··Ch,BSSJ .STA!UTESOFI98G, · · .. ·.·· ... '··.2953'. < ;-.-~'.-:.·.·:'. 
. · ... : .·· . ~ ' . .. .. . ... ·. ' : .. -..... :·-·, .. · .. _.:.,. . . . .·. ,.' ';·:. {).::.:~:~·, ··~ ·,.:k{ ,:;; .: _· 

. ' . , .· , Y.'ipatient miles~. Ille ·State· Dep~trri-eµt o(Me:rt!al l{eiµ,t~ _cerf#l.es to ·.·: .·· :,:; ,· :; ··. · .· < ·• 

,_. '.°,.' t,he .B~nu:d Of Ptison_ Tenns th~t there is i;-e~c)p.ap,le c~i.ise t0~beljeve .... ,. ·: ·,: :• 
'· .··-.··the p~olee ca.rr be safely and ll;ffeci:ively E;r;:eate.tfpa im, ~µtpatjerd: ': ' · :-..':)'" · ··. · 
··· •," l:!!!Sii, iiI which case the Boirrd of :f:lrisop T~rms sb0.U ~irnit' fl:i¢ s·~~te: '.;-- . · , · ; ... ; . :_> · 

···.fl 
. '. Depa.rtmeP.t of Mental Health .t9 p,lace the -piµ-9l~e in an.outp~tien~ · '· .. ·,., -'., · ··; 
',· · t:t~atmeiit program specified by the Sta_te Department"of.Ment,al·,· , "./ = · .:. 

· ·, :Elealth., An,y prisqner who is to be. !Leq~re4 .to accei;it trea~e:nF, · .. · . · · - · , " 
, J?tµ"suant ta.~ection ~2 shq.l! be;- .in.f:onned"in y,rritfyig pf_hjs _or hei:·_, · · · ,,. · 
: . right ~o request ~ heai:-iµg pursuant to.S~c.tio.q 2966. 'Prior to placing . . •: · .. ·, 
. a:p.a.tolee 'in a lociU qutpat:font ptpgritrii, the .. Sta:te Deparlniept of · · · · · 

, · Merit~ ~ealth ~hall con.sult' with .the loc_al'aµtp!ltient pi;'og:r;tin a,s t.i> . , . 
' . (:he appropriafe treatm¢µt plan, No~withst:anding . _any othe( . · · · · 

prov.ision of law~ a 'parolee otde.red to ha.ve' outpa:tient trea~!ii~f · 
pursuant to this .sec.tion may be placed, i,ri an, outp;l.tient treatxnei;il; 

. 'program' used to provide outpatient, treatmeI).t under "'fi~l¢ ,15 . •' 
"(c<;):o:u.'q~ncin,g with Sect:iqn lQOQ)·. of Pµt. 2, bu~ !:Pe procedural 

.. ' 
'.' 

'' 

'" 
· · J;:ii:'o\.'.isions of_Titje_ 15 shall µof ap.ply. Thi?" d.ire~tor 9~ aµ outpat:ieni .- . . . , 

progr:ani 1,lSed to ptovHie treatrneo~ under Title 15 in which i patolei:i- , · : · ... 
'' iS•pfacefi;!'l.ay place th~ parolee in a secuie mental. l;i.ealthfacility.Jf' ... :. ·' .. ·:, .,··· 

•1 .. ·· the parol~ can .nC> longet be-safely or ~ffectively' treated ln the·. · . 
' "outpatient' progr:im, and tuitil $.e parolee cari .,be safely 'and .. i ' ' • ·.' . : 

. ·effeotive!Y treated. m.: ·the progta.rri.. Wit:hfu 15 days after p!acem~J,it ·" '· · ·' · 
••
1
• in a s~c.ore, fu.cility ·the S~ti;i Departi:nent of. l\>fimta.l l{ep.l~ shal!,'. 
·. · · cq;id"1ct ~ he~g. 01;1 whether · the· pat9Iee · can, be saf«;lly an~: 

~ffectiy!;'!ly. "t:x:eat{:d in . the p.r9fil~ . eefore dei::i~g. to. re~~ . : 
tevocatioii. of the· paro~ of a parolee: 'receiving mental h~tp ·. ; . , .· .' · 

. : · µ'eatr.net1.t; pµrsuant tp S~c.tion 2962, ~d r~tw:n hlffi or her to prisont , · 
,, . th.e pa:tl;)le ,officer ~hall ao;isitlt wl~~ the ~~tor qf the J?B.r,ole~·s . 

. , 'outpatient prQ.gram. · · · · .... · ·' · . . ·· . · 
... . (l,l}.'U the State Deparqne,rit'of ME:;ntal H~alth b~·not pl,aced:~ 

: · • -J?:µoolei;::- on m.i,tpaaent tr~!l-tment· mthµi oo ·days aft.er rec~~N~ 
·' .; '·. · · cu~.tody" of the: pfl.l"olee. or after. paj"ole is qoiltinued .. pursuant. ·~o·, ·: , . 

·, Secti.9n ~l. $,e pato~ee may r~que~t·a he¢pg ~ri;i the ~.oar~of ., · · - . · -
· · · · Prisc;m 1"'erms, ar\d t;he board shall eo{i~ucf a hea,ring ~b c;leterollrie: · ·. 

. '" , , whet.her ~e · _prisone~ shall .be.· !reJiloted. as an ii:\pati€frtt or ~: . . ' ' 
._,,.,,,. '."_ ·qq,tp_?ti~pt. 4t, the b~apn~. the burclen s~ill be·. on t4e · ~~~~~- · , : ' : 

,: ·~-· __. ". ';: Depiµt:m~n.t o.f ~eP,tal Heal~ to .e~~b~h tl?.?.t,th~ prison,¢r re~!::s' .· ·• ·. 
·.- ;:_· · \ :~P.~tl~,ht tt.ell:taj,~_~t:i:s deseri?ecfhd?i~ svh4i~~9n~ If ~e. pfis~~.~f. · \ ;, .· '·:, 
-:': ~- .. oi:: any. ~~l;ol). !!pp~~g9µ ~- o,r h~r-behalf at ~li~h~~g req.~~,\:,L.;, · · · 

''. 

' .. ' 

9: 

: . 

j 
'.>Yi.·· . it, th.~ boa,rd·shal):appo~t two ~de:peqifent pro~eSS?oWi4; asprovi~4§· .... )\:.-:. :;_ ·:~. . . .. · 
'" . · . foJ' i,ii$ection 2978: - .. · / :. • : · · · · ·. · · ··• ···: .; · ·· ·;. ... ; .· ... -' . ..

1 :51::>'; ~ ·c:_~:: :~ra.:?-~a·;.~~~~~ .:::~;~~::t~~~:~g ~~~~;~:·$.~~.~A~~{ .. ,.\>.< :.~~~- :..: . ·':.-. · .. :: . :. · .. 
,·,~·:·: .. ·, -. Pfuoi'i"Terms, and·. the board shill cond.uct a'.heimD.g:i,f so·requ~st¢.9H• · .. :( ·-, ... AF· · .·: :· · .. -- · . ·: . . ·.- : .. · .. · 
:.~;~·:.:-:· ., ':.' .·:·.£6£ th~ ~--·· · ~se"! M· proving. .l:B'~f Uie firison'et. I.rie~&. the criteri~ ih:.:.. ; . ::-.~;,:, '.; . ,: :~ ·:. '· ... · . ·· .: · 
1:.r.{.\;::t·,::·:~: .... -~0·"··"''·, ·. · · ·r.-.-~>t·h··,..'he··a:· ••··. \•.:k;.. li!,,"'A'e·n· "of.lp· ·r .. ao· r·~.;iill-.be ·a;.,·.;Ute;;-·.~:i'!.::::-: •.• ;1: .:.- .. ,: .. :·.•.''.. · •. ,-.. · "' ·. . I 
r,oi,.·~ ... ~_;,. ·'.·~-' =~~.J!-~.f}~_;!"_,.i.~~- ·.t .. -·~'d; ~-.1~.g:'·~·~(,··'f~.::t,:;.;\i>.i;:< ' · .,;,_~b·A~-'"'"'o~~~ ... 14rt .'·· .•:,~ .. :'.··~ .:; · •.. : ~·- .; ·· .: : . · , ... : :. ·· · · · · ·: 

. .f .-. .- ... :n~fon:or, _cy·.wM-, efqfi:ear,a;1e:,·-to-lJ."!?l:teI'. ~?; 1-:Hv"''····~- ~:;~'- .''··'-'· •-,·.r.. · -, .. "•'·'·'"''. ·- ... · .···· ... 
.. 11\ l (::{,t~ ~.. "-r;;i.~i1~·1 'I· , ~ • ''C.i:.·:k •' ·~-l ..,,;.i j~, ... f ':\.:.:~ f -. .. , ~~ .. . ...:. . • . "i ~-·,. , .. :-r. • t'· ·' M'hic-Ai;..:rf •;A:.;,;.;(''~, 'j, .4 r -. ',' ~· rl .. , .-1 .. ::, • ~ • ' . , 
o"°<:' " . .- Q · eQ.fjQ.1,;f. 'll2•tilC nn.seueF.ur•<>·ny, on C g-on ~ U.L' . Cl"•.<• •.••{. •• ' ... '''"" ., ·••· ." '- • ·• ' • • •, 

• , - 1\i':t>~N·-·, ... , ""'' ·!1;.l''f" '·<·Jiif''~~; .. <l."3<'!>'':,; ... ~'f~·- H~ .. t::F~lfaiVkp· ... -~,.,--=··-o .. ~ : · "':.Jt:.-:.,.·,:~; :: .. ~". ·<·.· ·· · · I 

·354 
,.. . .., ... ~ . 

. ··. ., .. .;-. ~ .-~·-·: ·.· .. '·'.$e:c.f;oV\ 1 
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. ·.,:. ·:\;i~54 ·_. , ·. sTAWru-6'~ 1~85·. . .. . [Ch. '85/.'.''.: .. ::_:·.:· .. '.'_: 
I: .... '' . ~ ~; . ' . : ' I . . . . . . •, ," .· . ·. . .. . . . ' '. . : . . j ' I ; .. : .. · • 

. .. · · · .fritle~nqe.nt profession~ls ·!15 pfctvide<l:. for ·fo Sec;:tion 'J,<fi"P;. Tly~··" .... ::·, .· . 
. . . ·: , . · p\isoner·~h,all he info~i:d.at th~ he~~ pF )Us: ~r hei right fu r~~lieS,t ·; .. :. · · . '' · _ 
. ., · " · , a trial putst!ai;it to sUl:idivis\qn \l;i}, The Bqard·of P.risqn Te;nns ?fl.all. . · .,.-, ..... ', > '. ··.prov;ide. a .'prisonet \;Vho_ retj_ti.e~ts ii.:. l;rihl a petitio!l for;rrt ~~:h . . ·: ': .. 

. l . . : . instructiqns for.l'il.ing the petition... . · . . . · . · . . · 
' · .··. (b) A_pr~oner who c!is_agree~ w.~th the_det~rmiJviti~n.o.f tlie. ~oard_ · ~-·-. , · 

< ·., . · ' : ~~ Priso!l Terms t~at he or sl1e meets the criter-ia of$ec;:tion 2%21 m9:Y . ' .-" : · 
• 1 '. . · · fil,e in th~. $Upetjor' court of th'e couµty in which ... he ot she ',is·.' 

·, , incatcerat~ or is Being treated. a p~titicin for a he~rli:ig on wheUler · .. - . 
. :. be or she uieets the criteria of Section 2962. The court shall conduct 

, · • · ! • . a· ~eaBn.g ·on the peti.ti~n within, 60 ca,lendat &i.ys after the p~tition ; . 
· : .. ·• 1 !,' · ," 'is filed, unless ~ither time is waived by the petitibne'r or his couruiel. '. · · 

.. · · .ot good cai.lsi:l'cis shown. Thi;;.Orfier of..the Board o~Prjson·Ter$ ?~a.U. · 
· ". , be itl effect .until the co111pletiori. o~ !;he coui;t'pro¢eedings. Th~ court 

· . sh;tll a,.dVise th~ petitioner of bi.S or her right to be rep~esented' 9Y an 
: . 'attorney· and, -of°. th~ right tq a jury trii;il. th~ att6m~y for the . · ' 
: _."" ~pt;fone~ shall b_e gi":en a:· copy. of the .Petition, arid ariy:l!UJ?Pi>rfui.~ : : :~i: · · 

. . . . docl.uilen ts. T~e heanng shill be a tj\li.l heflrlilg; however, in order. · -

. . . to· reduce. costs, the rules of' criro..inal discovery, . a.S well .as civil.. 
' : 'qi.scovery, shall be applicaqle. The ~t~dafd of proof sh,all be beyorid ' 

. .' '. a:reaso:Oabl~ ... doubt, apd if the ttiaJ.'is by'jury, the jury_ shall, be· ,., 
· , :.• . unail.\mot,1s in its' verdict. The trial shall be by jury un.l~s ~aived· by·. 
iA . · . bot4 the pe~s~ri .and_ the qisttjct. at~oiney. · . . . .. : · . 
: W .. · (c) Ifth~ Board. of.Prison T~r,rils ccint;inue5 .a parolee's IJl~ntal 
' "' ,.. _ lre~th ,trea6nent:undet. ~tion ~62. wh.e~· they con~~e th~ .·' 

p~rol¢e's paro.Ie uri_der Section ~l, i:.!µs !leCti.Ot).-shall be appilcab.Je 
: ·. for the .~i.rrpose qfde~e;rinining whe_tber the pa_role.e. riu~ets. ilie 

' critetj.a of.Sci:ti.on ~~-- , ; . , · . . . · · _ · · · 
-,, ___ · . SEC. 5. Section.2968-iil added to-the Penal.Code, to·read: .. 

' . 2968.'. If' the.: pt).sone'r's.' severe niental 'disi>~der iS ~ut· irito~ . 

·, 

. . ~ 
' l'emisSion _during the•pf!,r.;ile ~pcxl1 and <:aD.,be.kept ip ·rer¢ssfon, the '··. ': 

. ., , .- . ,', .... , Dii'ect_or .o~Mental H_~~th shill notify th~'l~qard o( P:Pson Te~s ~d, . , 
. · ·' · ..... ···. the State· Qepartn:i.ent .qf Mental Health ·shall discontill.~e treating· .. : 
:. ··· '>•'1'.the.patolee. ' · · · · · .. ·. · .. · · ·;· .. · . .,. " 

, ' . ·. · . SEC. 6. Section 2970 of the Penal Code is amended 'to read: .• · '. • 
. ' .. · .. · : ·. · · '. ~O. · N"o.t)~ter tH:ll?-. i~dl:l.ys prlor to,, th\! t~r~~tfon ofp.arole,: · .. _ -<·· 

·. : .' '..: · .· · ·or'rele;:)s~ fr~IJ!. ll~(:\r1;j,f .the prisoµer refµSe.d.tc:(agi:ee t6 \reatniept , ... '· 
/j; '· ' · . · · ·. ~ a:.~9~diti()ti o.fp~Ql~ ~ t~qtfil,'.e_d,;by s~ctjo'r). 2952;~¢s$'good cl;liise.:.:; ·. '.<. 

· · , is shown· for· the l'~ucij.on, of· that· 180':day· petiocL; if the. pi;isbiier:S · · · 
. . . . . . . ·: se\lere ~ent_ii.l .. ~i~ot~~.i:. .. ~ npt in rernisSion. .. Qf· ca.b.#qt be kept iii . , · · · 

.. : · .. · .. ·' .. -.',<' :r·!'lhiis!iioh_ . .;,v,i~p.\ifjt¢.~'~en~t·:W·f)l _µieq'l~aj;'.%r~e~or·· of:' the_ ~~at~-~·;..:::',' . . . . . 
,...,•. <·;. ... ,;_,.;; .'· :nospital Which iS· f!reatili!{ the,pa;i::blPe

1 
Ot· tli~:Conn!V'ffientalhealtli·,; . , ' " . ''_ '' :-... ' • 

~;·~·~,i~_,_, ..... ,,,:-..di .. e<itor .,,., ..... ~hii e ...... Q ... , aie;··'·ru:;;r;:~\·. bu .. ,~ilent')-~6' ., ·.·.".,:'~f· the'.:···: .. >··_ .. . . ' · .. ,. . . .. 
. , . -· .,...; Ji. . .. . ~ ..... _, .. ,; •• c .... , 1(, • .. ·'··•·.. ' .. ti:i.. I •.. p gT?,lll. .. . . "· ' .. . . .. 

_:1,~··;··:f:·;:/· :.:.{•:::!!"irec~or-9f.Qf3ri:¢..C\:jPJ.lt~· .. · · ,.lh1rutJil:tli~· ·,l;tj~t ~ttirt.iey of the:- , · '.._, .. :·' ·.· · ·: _'. ·. :· : · . -.. 
. ~;i:.1~~·~J-.·i.~;;';;1.,co\1if('Y:fuwhicKtiieuifrol'0e,1s'tece•V,J.n i:J ~~ilt:freatrtl.ent-or fo;,. '"· ·:. - :r" .. · : ., ' ··. - ' · · .. :.;, 
""c .. lf'./· '·'1r.'-'.'.J•'1'."t.'•!·"·":1_·,J·<'•'·"~·:1·f1:·~1s'lW~i?,~""'"'~r·.,.._~.·15., .. '.·;~1 . c',t.,~~r, "~":"'.' I·· .. ·•'i,J:,'~·.·-~·::.. · ' . -. · · . · ' .. · 
!'<.·'V.~·''~«:<\t•l.!;<,.•'··f!'l'l!is.e·1n1.PrJ.S:9P..-~":m a, ['i'.!l:te.mep.~iil ~no5Pl.~S'.!"· .. ~'strict' aft1::rttr:ey: 9.~i·:'t~ 1.l[:. .. -- ... _. · . · · ... , . . ·· .. .. · · 

_.- · ·w.r;;\ · • ·,r-.:±:..-,:;""W ~; .. ·; "' .::1·.t:::fr;'h;,.''n'' t~·. ·i;ft.'..'o" · · .... ,, ·'" · · ... ~ ' ~·;:: 1.u·'ta· :..:· .. ·n·' .. '" ·.:t>>', ·, .-.•: <~ .. ·> 1 - ·' ·; :.::· ;_ .. • :· ... · ... ···.: • ' 
l'.·-tt~~;~). } ·wfY:·~t~r~· lJ&~.;_;."'-:i:1~ .. ~;.i>·;,;rr.4)..1.1r" ,.:~~-"';.tlt ~· ~P, ... t9?'.i·li·1i;.·(I~ \ . ". '! •• ~ •. , •. >f •• .... I·. - . ':-· .• t, 

r\).i->~·-<w:· "\~)': t!es.te'd;:'HoY.\:.t):l'e"t . ·~ .. :;tl):~':.c.wnfte~·"t"~'.:: ·; .. ;c.:.·.-.>iJ .... ,i:;-'' ";_,_ ~. :< 'i: :',"; '•;· .. 

h,d,~1::;:~t:r:r~;'~t"·;~·;~~j~'1~::'.1~t,.,"r:·· ~;·r~.·,~~;'··J)!~~~~0:,1~1.r·i'' :·;?.:'.· 
. ' .. . .. ,, 3~~- .,.... '•' o,.:.;.::r:: ::·:j·,t:>'J's~C.tio~ 7 
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·/: :· !' di~trlcfattbr~~Y rnay the~ _file a pe~~on ~~h the ;;up~tio~ c·~urt f~f:·'.; .. · :'· ·::::.: :..:: . 
. • ". co.ntinueil i~yolun.tffery: ~e~tlnent for C.1.n.e·)~ar. Tl;ie Pi?~tiop. ~hiµI_- i ! ' ', . 1 
. ·,,.-. •''· sfate the re~c;>11s' ·.rrec~ssita~g ·.the cotiti~J.ied · tf.¢afinenti With.·. · ·:.: · ;·. i 

_.; 1 ~· ,!_;_ acco\"Jlpa:nyj:ng. affidavit:; sp~ifjing ~P.1!!. ~ondit?ons in Sffi;:~oi.1· 2962.·: ·y. · ;•:·, ~:: 
·': ' and ,that" trea!;n\e~t ·.~uring _the parole. p¢Ht;id,' if~ my,• hi!S .. b~en'. ·.: ·' · ·: '· 
".,: · · ~011tinµously proyided !:>Y' the. State Department" of M¢ntaJ. Hel!lth , · '.- , , 
; " ·' ·. either in a state hqspital oi; in· an outp.!!tient. program. The peti!'.:1011 _- ". ·. , : 
. ' . s,hall .aJso' spe~ify wfly the severe m~ntal. dlsorder is no't in rerhis.slon . ·.. •. : " 
' . ' or cannot· b€l· kept iii remission if the perso~·s trea_bne:dt ~. n¢t. · .. 

, continued. . · · · · · · · 
. , . s:i;c. 7 .. $ection. 2972 is $.qded to the Pen~ Code, tq read:· . 

.' ·:-.. . 'lff!~. (a) .. The ·court sJ:i<ill qoil.d1:Jct a ~e~g on t~e petition under .· ' . 
. Section 2970 for cohtiflued treatment. The court shall adviSe the · " .. 

P.ei-so.n or"his ot he~fighi: t9 be represented by~ attqrn:ey ~d·of the' . ' · . 
. tight to ajury trial, The attorney for th~ pet-Son shl1JJ be giv~n ~ c~py • 

· ,· ·· ·, ·, .Qf th it petition, and ~Y supporting do1=lll:nents .. The l}.eanng·sha:J;l l?~ , 
1 ' ;;. : ·a. civil hel\ring, J.i.owi?ver, in q.~d~t to r~d.upe:qost's tb~-h~es ~f-,c~!it. \ ',;, ,. : 

· - discove.rY., as well as civil diScovery, shall P-e applicabli1: '!'Pe need fql". · · .. ,., ·:' ·· ~' 
' · . cbntjn:ued ~e.a~ent s~all be'proven beyc;ii;i.d a reasonable doub~. anq: . . · · 

' ' , ; if .l:h~ trial iS by jury, the jw:y shall ·bE; unarii.tnous in its verdict. Th~. · .. · ' 

l ' ' 

trial shall be by-jury i.µtl~ss ~aived by bo.th th~ t,>et~cin a:.ncHlie disl;tj¢t "·. ' 
attorney. T~e !:rial shall c.Orµtnenc~ ·no ll,lte~ thah 30 calendar days. 
prior to- . the tin:ie the l;>ersori would otherwise have ~n teleai;~. ' 
imli!~s tpe fun~ is JN~ved by the person. or ~ess gooq cause ·is ~ho\>@.' ' ; . 

· .' · · .. (br T!lepeople$h~ber~pr:esen~edby.t'hedist;iictatfotµey.Ifi:pe;····' .: .'-· 
. person iS indigelit, the county public d¢.fenP.ei: shall 1;le apppinted . ., , . ; · .· 

, ... , (c) If the cpurtor jury~ ·that the patiel),t·is a pei'§on de;scrib~q ·: · · 
. in 5ectioQ. 2962; and. his or her ·sev~re t;p.entaI disor4er is iiot ll\ · . "'' . · 

-:, remiS?ioµ·or,c~QI: be kept in.teizj,ssiot\ Without _treatmettt. thf); · 

i ·· ·. C:?i.ut sh~ orde:r. the J?atieilfrecotnmitte4, t~ the f2;qilify' in wPich th'.~ : i ·: . . 

, · P.!ll;ierit wa5. !=6nfir1.¢d \it !1j.e .tipi~. the petition ·was filed; dr·: · ·· , · 
. tf')co~tted to the ouJ:P.atj~ilt prqgiam in wh~qn he ot ~he was beW.g' : · ··· 

.. . . -~~a~e~ at !tie ,time t:l:i~ .pegtion o/M fiJe_Q, or_cc;itµrnitt~cftc>'t;he Stat~: . ·.. . . 
··. "' . p~p~rtinent. of "fyfental HeB.!t~ ·if .tlie persoll \ifas:in pfuon. Th~ . . . · · 

¢tr~W:ri;i.tnient shall be for ~ pex;iod of one y¢il.r from the ·date ·9f.' ·! · . : '· 

. . . tcl'prunatjon of patole·or a previo~ commitment or the scheduled•: .... :· . · . 
. . ·. '..:. . ... <;iat~:9(r~le3,s~ fioni- p~on ~ ~eC:ified .m· setti~ri 2970 ... · · · ).:,: · · ..... ,:. 
. _;; · .. ·: .(1.) '.~. Pe~~9~. s~ ·bi;} rel,eas~g",o~ ou~at!eiit s~a~ if t?.~;</· J. _::·.·. 

.. ~ ' 

, .... · qo~t!;ing cq1,1.tt fi~ds-~at tb.:er1,r1$ t~t,lSOllaple cause to beµeve tl,i~Y··'." ·.' i :::;--, 
. ;.:':,'.,.·.·th~ co~tl.ed E>ersqn ca.ii he'sBlely and effectively .treated o~ ~ .. '· · '·:· ;'-' · .. ·· . · 

. :\'.~.:·:~~, :'. ... ~i#~~~t ba~·: ·~sept: as<i)rovi.~ed ·in'.. tl~s· sul:/di;vj,sion..-. ~¢. ... :·, .: :~ · ._ · . · · · 
;··;·.;,-..};) :-. .'e;r~Yt,~P-\ls of!;ii;l~)S (f?.~ez:cm_g Y'1~ S~9~9~ ·~690). of Par~ 2! ~hJP.~r i-' · :·; :~. ... . · . 
~:,·;i-· ... J· ~ 'i\nnl)!;'~\b.· per..Sprj.S' .. placed .. ,o.rr ·. 6o,tpiJ.ti~ilt: · .li~tti~-.. pur~a_p.t, ti;> .t~~:'t'-.' ·. ',::'·.' ··: . . 
.. q-_. ·· "'·"'····· 1"·h ·t: - ' ·d··.·J·c .. u····. d· s ... · i·=--·na11·H··j, ,.,., ... , ·· · .;.,.~;.:.. { .· :.:; pli:fa~i:i:n :: ;r!~e . .s~~q Ar'-!< r9I'X\'!Y9~!ii ,Op ~n. ~r . ~q~~9n· ... ~~: ~-- .: ... · .,,.17,': ·,:,. :;;·~:_.·;:.:~·· .. · . · .. ·.· .. · ._- .-. 

...... i.,.t..1: iflt i· 't.rJ"i•.'H:.'~ · · e· r'·s' o··.,,;: ,..;'cir.T.n•' t;e. ""'r-·jy' · · cin J.,-Jefte"tive'I"1: .... eateil ·oft: •a.a·····"":,-.··,· .. · · • -- · · ·-- · 
, ~ .... ,1~~:..:. : .: ... nat~. Y.·!-~· p _ ... ~.:; ~w.+~'i-~. Q., .~trt ' ~-L°' ~ I If,' _i.; • •••• [!' \:~- .,. .• '' .•.. ' .,.·1 1>l· 'j 'Jr j. !:.- :..; ' - - . ·. ' 
":.;.i:..;·~~~~~~1:{'.~~U~"~-~·t1i.''.·t:l_l:=;.•~...,·~.•-,°7·l,;•.~·,· --~: .~: <i";/. ·~ , • .'.,'.":.- n/r:}~"·,·_:s>/~'",, ,..; ,-:: '"•-~t~ • .;-i !'·'•-1i•'°r.,.,_..,·, -. ;,:, . .:, ! , 

.l{\r~~sr ·~}-~~ ... : ·-v . _ ·a . ~ JJ .. ~.';"':T.'~' '.c· *,i 1~.rL.:~l~ .... ;.l~' == ;·, . ./..;.. . ... :'. ·, · ."- ·._-~. :r. r~ .,~· ~.- .. ,: -· .. , : :. • .... \· ~.~~· .. :~ ... ~ ;:~ ·1; ·,.J' . :: . . _ _... . ... . ;';-· - · · · l . . . _,..,11 l'<J""·.q ~ .• ,... . ... , .. ., ~ti! . "' •.. , ..... ,,,. ··u· .. · .. t.-t_ .... - ~.Ao ..... ; . ..-... .,. .... ;..r,..._ tt:.':"·.s· .. "'"'i !t<h""'~ ~ ·""•~' .· . . . . . . . ·· , \.; ·~· .. .-. e;,"· nor·t:o· 1,1,1~ ce a gn o~ a .. 0,,...,'"~'""'ep.i;,··;urr~=· •u;> e,,,ug~li!·~v··t',\ .. • ·. -, · · ·. '· ,· . · · ... 
M~~'t.l:·tat;i.~t:~··,·-" tif'iniif"b~ttl¢&titii ·- ··'·~·,:~ci".~l:i~t!{'·'' · :i, .i:':._:;,!f~>n .. · 1::-.\~: ::;.:· .. ,;; ... :: .; ... · .. . 

' . ·,. -. ·"~:·:'.fo .• ~;1,..; .·~~f.>~:1>.11 a·~1s;c"" .£ .... ~{;;fi;(.,~~;d!; .... ':·t~•'e''~'si. :fi!O).:r.'1·•-;;i::, .,.,. ,..,, ! .. ;' •• : :;,; : . .... : ··'::. .• ... ' ... . 
~. -.. - atien:.,:,temtnn~r:~B · ,' ..; ;ti.r;>~G »..1; 1~~t:;-..;,;1.;J, ,Wtli.:Joilo .., ~ rr·&"~·'" ~""' 1.~, .-\p"i_.,.. :·", ... ; ," · · '· •,. 1 •• 

~·?~:\ .,?.1 ti.: ... ~ . .- , ... ~"jftl;~ :. - -, .. :;:~~ o~.\l~-i:. ~;·, ~ :.- ~:, t ;i,·-.: ~_:\ :; • ~ t;,{~::I.'"'~ ·; .... j~ .. I_._ f" :tt'~:-;.·'"'~;· :.~.i:"; ... _,.. t-~~tf~t\~il:"; _;..r • .-·,~· •• .:7.~, ·i.,;: ".::... t-."~: .:_,,;i· . .;. :.:. __ :.: :.: • -. _: 1 • 

' ~, ·.·.•' ...•. ·.· .. •· .· .... ··i·.··· '·~ i· •• ; , , • . · .• ··•·•· ; ''"· .. ~ ..• !r~:r~ ';'; '. ? , .· \\, '.' '.\f;!j' ;c· .. ::'f .:f ;i;':j;:',·~·.1:: 
• - , •. 1· .... ' . . .. , 

. . ' . . . 
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·, .. 
. .. .... 

·-:· ~. 

9:f '.·> _.· 29QB · · ~ATITTESQ~i98Q ... ~·t·~h:·~i.\·:-. 
.,," I'·:"•~.• l'', ., ·,·n :•I ' .,,• '·, • 1": •' •. ·;·.~~····:···~· 
: ··.'<··. me-~f:a}. disorder 1s·r.1.1;it in reroi.ssjon 0r~~bt ~e kept in'terrilisf\;?n ~ ... 
.... ; :_ .. ",,,'.; .. ~.~.... \¥itbo:Ut tr~atni:ertL. Tl').e' . r~99i;nrF,J.itqieI).t ·proce~d4ia "sha,U·· :0¢ ;. 

. corfdii:eted in. a'ccor(fanoe with the pr0Vi.s~9Q,s of ~his seq.!:iq~·. : ' .. l 

· : (fi~•AD.y compligaent. uhqe~. # article places ar:i · a:ffl:frrt~tjye · , .' 
'.• ·J,. ;· .. ' · .ob11~ti(:m, cin the freatmeiit facility to provide treatment fpr. th~ ' .. 

und~'I'lying· causes of the ~~sciµ':s fn.e.ntal di~ordei:-, · · · · · . · . : . '' · -· . i:. 
I '•" 

: . 

. ' 
' : : . 

" 
' . 

·':1 ' • ' 

,t .-

(g}; Ex!::ep~ as proVi,ded in,.~ subdivtsion.; ~e pedon co1?Illitte~ 
. shall '1e i;.onsidered .~o be an iµvoluntttry mentfil qealth P~!ieI/.t and 
he dir· she "shall be entitled to those rights set forth in Article ,7 . 
{ co~nc~ with Section 5325) of Chapt~r 2 ot Part 1 of BiVi~on -' 

· 5 of the Welfare and Institutioru CO!ie. CommeQci,ng J ah1,1i1.ry.l, ~986, .. 
'· the .Stite bepatmie!ft of M~utal Health'may adopt regtilations·tri 

mQdjfy those tjghts a,s is neces~ary irt order to provide for the 
reasonable secun_ty:of the 4J,pat;ient f;icilit}'. in which. tlie pa'tieat is 
being. held. th.is ~bdivisi9n and the regul~tio.ns adopted p~(.ia.n~. 
ther(lto shall, b¢cQtrie .operativ13 on, Januarjr ~; .1987, except that 
t"egulapo~ may be adopted pi,ior to that. date. , · · . . 

SE!~: 8. section 2974 is ~dded tq th!'= . Pt?nal C9(!e, to read: " 
2W~ Before releasing any i;im).ate pr terrniriating su~rvi§ion of 

any 'patolee who~ a, daiigei' to·se[f ·or others, 01' gravely disabled as 
'.· •,::. a· rerult of mental disorder, and who does not come Within the 

, ., . provisi9f1S of Set:tjon 2962,. the Direator· ·of C9rrecti9x:i.s mky, upo~ .. _.,.:, •• 
· prob'a'f?!e·· cause,. pl!lc!==~ Pt cause to ~,pla~ed~ ~e ~rso'n in a 11t11.te ', 
ho.5iJita.'\ · plirs'q.ant ~o ·the J;iuit~rm;1~I;1-;f'etrls•Sh9rt .. Act;. Piµt 1 
(¢o~ertcing \0th Se<;:tion SOOO) af b~v.i~6n ~·pf the Welfare ap.d 
Insti.fuiionsCOde.· · · · · · .· ·. · , ·.- . ·. , : 

... ·, · ... '. -. ... s~q. 9. ~ctiqn ~6 iS added to the 'Penal Coq~. to r~a!:i:, . 
, , ' , · ~6, (a) The cost of ~tieiit or outpatienhtteatjn,ent iJn4el' 

. . . ··-- ~- 3f-9.~re shall be ii state e~nse \Vhile :the ~F is under ·the 
· -- - Ji,llisd'lfij~I1 of ~e Depatjrtlent ofGqh:ectio~. · ~". · · .. "· . ' ' 
- . · · (b) ,,¥.Y per~o.11 pi9-,¢aj. outside c;if a .tac.ilitY of. the. ·P~p~ei:lt of 

- ' · . qori:W.~ns for the·p\.it'P9ses·ofinpatient ge&,~ent undel' this a.rt:lc!e · 
-sh~:~!;i~, be_deeQleQ.to be releascl!- Q-om.4npii~ohmeI).t or.f!'qm. the 

. -cust~y1 pf the Dep~ent ~F COrrectiq~:prior tQ ~ ffi>iratioi;i· ~ . 
. ; . t:lie.~~ t.erm of-~pnsozm.ient of !;he person. ". , · " · · · 
·,, · · : ~.1p:;;io, Section 2Q78 is addE¥f to.~~ P~nBJ:Co.de, to .i!'ead! . .. · \• -. . ·, ''· w.r1r·: (a,) .AiiYizide~~dentpr:ofe~¢.9najs,ai:iJ?.O.ir.1~~d.i>y tb,e'Boar\i 

,. . , , ; ·. . ·.qf /~''.~9?, ';r'e~}oi;· ipti.rposes of this ~ ¥J:i:I~· sha1J riot. b¥, :. st~te · . . . . .. 

. ' 

-~·-·,, :.> : . ; ,gqye~en~ employer~$'i s~~av~ at")~a,st five years of ~xpenence · · · .. · 
' · · ·. ·.: .· · iifJh.~.~~o~ ii,rldQ:~'[J-tm~i)t ofm~!ff,al,Sijsqtde~s; ~d sh,a.UiJ;ich:id;e .. , ·· . : :· '. .. :, . 

:,.:;.:: .. ·:,;: .· ·.··.·~~~~p,i~~·~~;~q·li~,~~~i"p5r9ho!8~~:"".':'?0.li~~~acj69~0~,il),~e~~e ): . : ,.,_· ·_,· ··-. ·:_:· · 

· ~:-:-.\:.:: . .;. .. ·:·:-<~"~-~~:ffi~1·~~J~V'~'p,{~a.8~,i~~.Uii'.W~~~th;~fit.~t~@;~~~~~::aiiJ the . '..~'~::·::: ::":_:.(:· ·:, .:·· ·. >·:·'>,. .< ·. 
-.~ .. ~::.·~: .. :· .. >" .. S.r:,i.,t~·-_·. P.ar.tfP.ep.t.,.q,fJ{t;!9t~h},I~hlPJ.-.sfi:ii.Jl,~µl:)n)1t~re.'.1t#~.'.Jilc;iard:bf. ::·\'·~,. ·: .,._. ·:. ·"-- .... -.· ··. . .. . ·· . 
.,_. '·-J; ''4' "•"'ti'·.-'-",'· '°'"·''- ·-,:,~t"-'f'i)r{ ., .... , •'i,.td~',. ... ,~ •' • ~~-o<,\i'<';f;:,b;"""'·".:,ti: t;.;·''''·~~hi 'li'", I•· ., •, '-" , • , ,. '· .. ·, .. , , .-. 
·,;,l.'.,1,·-.~ , .. , : .'C!",o,,nson' el:IQ.$ a= .o fllY. or-more· ...... ep~"~ ~· pr0 l'<SSlQP,!U.'> ull "°' c "· · · "': ; " · ·· . . · ' "· · · .. . · .. 
(r.;\:.;,:::-f' ·: ·//::.ol;)~k\->clf'll;H;...'e~t~~Gio1'.ctii·;.rT.h~(:i~Mf~~ · ~ · 1"f,~Wall\~oi:' ib·,., .. stlite·• : ~ :,:.:b·~· -· .. · -i ·.;:>:·. ::.': ·'>:" : '.' .. ;;·.: : : .. .. ·. · · 

..... ~t~>l!l'·~:-1 .. •iN••~J r., .. "'·~ii· .. :.i;..: ~lt.t~·· ... ji)f-~,.-~J,~.-~ .. 'I'~ .... ~ O (. ~·· .J ... ~~~.~ .. ,, .tr- ... ' ••I.••• ..... oo':ro'f,1' •• .:' J'f',"t' l..o ': ••• •'j" o•'I ~ l~. ' o•,' '" l' o 
' ~.,.,,,,,~--.: .. ,,,,,,,, -'\Ti(f~t'.l: ' 'nf "§m;.J . '" ·~-~'.iifl;i,~.:s . . .. h1a' ea:St: .. ·ffi;" :i·,, ''e..li,'t,i".'qf ·:~?'q:;:J$:.: ,·:~ '··.:-·c:·~:. :~· :.~;';\"''·."!·:..;, .. ' : .... ,,,_ '.."'~ '; 
· ' "i··~~1FJ<;i.;,o>M•w ~·, ·., ':1 :i il".r ,. , ~::Isf h'# .i l!P -~ ;.,~· 4,,¥f<.a· .. ·, .~. ! ; \'.fi~':" : _.; ~'. ,:.:; .• ·;·: ·,,;.~:., ,,_; r. ,}lr ;,,;: .... : .\ .... ,. .. ·~ ,; . ~ i•leITC~"..tn.:•we ;>-"•U..)':._r.:a';'-:"" , e ~-:·~. ', .~,'.)b.1~'i, . .., .;,•,,• j.'.·::··~jt i'yl~~~~fu.,:.: ... -~; · · - ·' ~.-:; 

·1· ~:::~1{1_,;d~~pl})- ···f$r.u~~d;·lice~M/: _ ... · · pf[j-.· ~-o~·" :' ·~~·~,;~rf..rt:.t ~ ,"; ';:·~t .. .:.;' 1
•• ·~:;~:.: !~ .... :. . .;\ -~""' •.- ... ~ ··L\'·. 

·.·~~::::<:~~-;r~r:J~'.6::._:i:~,_;; · .. ·,::: ·~:,·<:,::\?'. ,.~ .... ,-?·.'·.:,"·1:6r-,·:·:: .. -~:P~Y. ,o:::-.:! ... ,. .: .. ·· .... ~::· .. '.''.7:::~··, ::·::~::X?:t::·:;'];,f;'.{::(,::.·"·- ... · ... ' .··.~ 
, '• ':-'· ·:.o :.- ·- .. ··1·'.. ";.-._~·:.·~:."·. . . _..... . ·•.' .~· .. ·;.~_:.. •· . 
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~',·11r'~~L'fl'r;~·····~ '''••_'.;. '. • . , · '·· ·' . . ; . 
,• ,\ ~I . h.' 850. • } ";:Ji . '• '' • • •'.' • I,· ' ' 1 I ' 1 ' ' 

... ( ·~ C , . ~9 .. . SI;AWTES OF 1986 .. ; . · . ":·,. :, .·, 2$i?7 . ·: ~'.,_7v;':,..;·.-,.,0 1., ',:-, 

. ,1 :1: " : . . .. ,. . ,· • ·. ~· . ' . ."''•':' ; ,., .,;: .. •1 .'!"'•. 

,;,:.
1 

• ~: ~.6ctoralaegre~ in-ps)r~hglogy, For purposes .~filiis ~.t.icle/when tfi~ ' . ·. ·.~'. .:·;,., :·:',: 
>.)_Bc;iatd .of' ,11-is"ozi.Teims t'i!c~iyes the list,. t4~Y ·'shitl)." ,only· appoin.~,,·, !:., .'.' 

· ; i.n.depeqd~nt professionl;lls"fr9tn: the list. 'tf!e.Ushh:all hot b~ l;iinding· ·. : \ · ., · 
·, {.:' ·on_ tl'je _l3oafd of :J?riso~ Teinis until .tli.ey haye q~q~jv~d:_ it~· ~~d shall:·.-.;·:-.. , ",. . •· . · . · riot b.e 1,JiJ:lding. after J uP,e .30 fo.llowjng receipt of the list ... · . · ; , ; 7 · . 

. :. : . SEC." l L· .· Section 2980_ f$ added to th·e ?enaU;;:od'e~. to read: · · ~' . ' - . ! ~ ••• 
~-i. ~' ::298Q. · ·'.fhis. art;icl~ i1,pp).i~s fo penoris ihc\1rceia~ed before; as well 

· ~ a;fter, January l," 1986.. · . . · · . . . . . . · . 
'·. . . 

'':·:I I . ' . 
• • • 1 
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• .,,..,,,.., 2i7B ' . · : ... · . STATutESOF:l~ ·. : . tti: .. 687,/.·'..'':L(·. 
·:'19'~·, .. , ·-. • • , ',', \' • • :· .. • ' . : , ." ··: '. ,.' ~ ' .; • I. j . •• '(:• • 

·, , . : 1 ,1.1,~" acjt.is in.accordance with.the r~quest.'Gf a Iocµ ~g'ency wNch'clesi!~d · .: ,: , 
"""/ 1':' .,,,;.~:~;. l,~gisl!j'.tiv~· au,thorify to. ca.?1.oiit the pt,qi5Jam,,.S'\?~qj#e~ in )P!S- ~1ot.-:· : ~ ~ · 
,';)) >.;.~'.' .":~"' 1

1
; '.fP.iS:. ;ict• is an. U!iten~y stat;ute. q.ecesst\IY · f~t ..,t\1.e · ~e<!il~~e ;.; " ::.,:;. . 

...,. ·;-. .,· · ··,.' pi;:esi=rt'iiti',>ri of. tlie: public l?eace; ·.health;; pr ..<;;ilety· ~\hi.a· the·.'· . ' 
:· '·. 1 •• :,; ·<· f.ll.~anirig qf Articife ¥V of ~e ConstitUtibri an,dsl;t~ go.into immediate .. , ·'." 
·. , , ., '. effect. Thi{ facts co~i::ituting the necessity are:.' ·. · . : .·: .. '.· .' · 

,. .. ·: I:q, order tq provide for $.e continuation ~f t,he j?iolµqition. agli..ip,st.: · ' 
· · · .. : : : requirin$ prior auth9tj.z::i.t:(on from the S~ate Dej;iartp.ieu.t of Healt4 · ' 
·. . ·' · " Servic'es for the prqvisibti qf p'or~able X-tay senrJ.ces provi~ed· j.n ·: " .. 
. .. , · , ~ skilled nursing or lntermedlat~ ~are facilities under th~ ¥~.di-Cal , , · . 
'. ",·,:: · program, B.o.d il;l order to apply.the provisfoms of this actto the spec,ial · 

· · , " .. · , .' coirl,miSSion in San Mat~o Cqunfy :prior· tp th~ elld of· the .. 1!187 
. , · :·:· : .. ' calet'i.dar year, it is necessary that tlris ~ct go· into immediate eff:e¢t. · ; ' 

" . 
•'··I 

" ' ,1' . ' 
I r , I .. ~ ! 

.:.', . . " . . .C~ffER fff/' . , . . . .. 

'.~ ~'? .'. ·~:· .. " ·~a~ t; ame~d SecBo~ 10l7 6rthe ~vlJence.C~~. an:a to ~~~4· ,-;,'. ·. 
• <. · • • Sectiqns 1615; 1617, °t618, 1619, i·ew,'29$2.; 2Q66, ~~~and 2918 Of,'ancL 

·. '' t<;> a,9d: Sectiqn ~81 to, the .Penal Code, relatiri~ tl)' 'menta11y. 
disordered off~nder~. . · .. 

'' .·.: ' o I •' 

. ' 
[Appro~ed by Governor SepteII\ber 16, 1987'. Filed with · 

· Seciet:atY of ~ta~~ September 11, 191f7.] · · .. · 
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(.-.. . 
:· ·.: .· .. ,, Cq, .687 J . . STATirras OF 19~7· 217$ . 
~~ .. ;~.~.•1,1 .J;' I • '• '• ·• 1 ,' 1' .-.: •';:.I '" •' • 

0 

;:.\··< ......... Oi: pr~gra.mS ~ough ·whlch,·th~~' s~tyj,ces \u-e "proY!ded $ail be.:· 
: ',, ·, '',' k;no~ as tl:w Mental Health Condiqoti.al Release .fro.gram... . · .... ;" . · · 

:,,. '\-'·1 •• '.':' Th~· ~~P.ai:~i?nt .shall q'on.ti.i.pt ~ qoi.arity ·!U~~t?J. he~~ J;i,rogr_!!J;llf :.. • , · .... 
;:; •. •• 1 · by 1iu,i.uatr. l; )9?$; to _(:i<)termme ¢eir:'interest- in·: i:it~..,;idi'o.g an .:· .. · ·' ··. 
-i~ .. ,·:· '. a?)?~qp;riate'" level. of 'supeiVisfoi:J., !µJ,~ .. ief~affi.le~~ .. of.juwcii!lly ".·,'." ' · 
'/! ,;'.. · i c::o¢tr.i.i~ted .patj.i;ipts at .ieaso.XJ.f!.ble . cost, , County. :in..entf1l h~a!th ·' .· · · 
.··,," · •.agen,c;ies ri:_J.ay'.agree .q·r. re~us~ to oper~te· suc;h .a pr_ograrii. · . : '.'.' '· 
· ~ ·;· ' : The Sta~e DepiUi:m:eti,t·of.Meiltal H~alth, ~hall ensur_e co!1Sis'l:ie11t . 

:::;, :~ ...... '.data gal:hering and p_iogr~ stan.d~rd.S fl!ir. use. stat~wi~e· bf the. · 
·· .. · " ... , M;eiital. Heal~ Qonditional Re1ea,se l'rogpi.m. · . ·· · · · . ·" 

: · · . · $EC. 3. . $ection 1617 of the Penal Code is lllliend~d to: read: · · . " 
· r ';·". , llU(. The State Deva:rtme~t of rvfent~·Health shall ·r~search !.:h~". :· 
· .. :· .· ' d~m,ogt,aph,ic J,'.irofiles anq oth_Eir i:~l11ted information p~r~~ to 
;';' persons recei\ling supe.rvisioil 1µ1d µ-ef!.tment in the Mental: He'~tb· 

, .,,. .:.. Conditiopal Re lea.Se Progra= An evaluapoa of the program' .¢a,ll '.. · ! · · 

·· · qetertnine its effectiv~i:i.ess in successfylly .reintegi~ti.Ug · .theSe' . 
· ·' perso~ i.b.~O. societY. after release .. frim:~ state ins\itµtions.- This · 

·
1 

, • , evaluat;ion of prognun effectiveness shall incl1-ide, bu~ not be ~t~<;l ·. . . 
• . .;. · ,· .. 't"fo; a deter:r.¢natibn Qf th~,ri.i.tes of J;"eoff!m8¢,while \l).ese_pefsoµs lir~'.· .. ',· · : · 
. , .. :.,. · · . setyed by _:the program and a,fter their diSC~a;rge. This evali.i!'lticrq.·· ·' : . · · · 
·. shall also· address the effectiveness· of the various treatment 

'· ': cori:Lporiel,'lts of tlre program. and theii- intensity. · · . 
· ' . The State OeJ?!U'tment of Men~ Heal\:h inay cor;itra9t with an' 

' ' , ·irid~periden,t research agency· tq". perform this r~search an,d.. ., , , 
.; . e~(:31ua.tioh _project. Any indeper;der1.t r~earch,agency co~d~~tjn~ 

, . t:llls· res:earch . sq.all conscl.t with tbe .Forensic Ment~ He~th 
·, , ' . Assqcial;j,on conC!erriiiig · the devele'f).lflent· bf l:he r'esea,rch · a.D.4 r' •. . 

,7,, ·. evaluatj~nd~sign.· : . . . . . ' ' .· : "" ·;-, 
.. ; . i<. ·, S~C. 4.. se·ctio~ 1618 <if. the Penal Code~ am~nded to.re:,1;'~; ..... :' · .. 
" · · .i6L8: The administra,tot'S aild the S:upetviSj.on ~c;l· trea,tmen~ staff · · , .. ·, . 

. · of. th~ Mental Heitlth Coi;i.i:litional Release ~ogr-a:m shall .not l;ie:· ~eld · '.:' .. : 
.,. · . , crfuiiti.ally or civilly liable· fdr any crin;Lina,I.' acts .co'n:itn.i\ied by tlie' • . ·"~; .; 

· ", .. 'petsotl$ . on parole. or· Ndi.cial · comm,itmel'l;t st!ltus wl:io r~·c~ive: 1 · • : ~-
• ,· .. s].ipei;'Vi?ion .ct tre.ahn.en~. Uiis · yla.iver . o.f liab.iliey shall. appl}' fo· . : . . 

: ·employee's of, the State· Departz:neIJ.t of Me:ataJ: .Health and l;he . ·: ·. ·: ' · 
.:aalllj;tcies, or persons tindet cop.tr~~ to fujs dep.artmej:J.t to pr-oyide . ·;·:: '' 

: 

·. · ·" : sqperVision o.r tteat'.tnen.t to m~nta!Iy 'i].l parole~s or, p¢rsons. 1,111der. · · ':.., : 
.. .. jydida! ponim.-~mr~nt: . : . · ' · · · . . · .· . · . · · . ::.:: .: . 

. . . · ·· · · ... · S:Ij:C. 5. Section 1&19 of. the Penal Code is.amended to read; · · · ·. - .• ···' 
' . ' : ..... "•,' _; . 'j6i~. ,. Jh~· Pepal.-hn¢4t .,0£ J1JS!:ice· s.h.all au,tom11t.e . tl)e. criµrin..~·}:: ' . :.:,: .. ;;, ' 
·. · .... f :: : ·. ~tone~: of, all' persons !:feated in !;he. Meiita,I: Hea,lth ~6n.dit;i9ntl,: :. ; <-,: . . .. · · 
'. .· .:. :: .. · ··:::"Rel~aie'.Pr6gtam, as··well a~ all'persnns ~ortuni.tt~d as no~ guflty by .... "' ·· . .''. · . · -- . . · 
. · ::' ·' -~,·~:· ~\~.fe~O'ri··"of. insai:rl·tv'·:'P.urs\l~n~·to SecnoP. '.1026, incompeten,f to s.~anP.:.:·"..i.\J.: .-: : · - : · · " · . 
'·;(-:·:~·: .. ··:~7; .'.: frl1~1i~?.i;,;*.a,~f ~o·Se.~tio1f,1~10 q.t 1~7.o.2;:any per~oii. ¢utte11tJ.Y,,~l!-\i~~:1 . ._ .;.'i ;; ... , ... · : · .. ._ · -_ , .,: .·.'. .· .. ·· · . 
,:·::~.·:~ r::~'.-"":.'.o~Wftrufo.,en!f"i~.'!La: i::neri,tl!;Uy disoidered.: Se>; offer1d.e,r,. ~1,1Q. pe~s<?n,~:·: '.:''''''.dJ.' .. ._, · ....... - · '·::, ,_·,.... ·. 
·_{\.~.~~1:~fe1~~:,,~_tr.~~t"eif~~~~\ia;rii:·1t~: .. $!!i;i~on4'.3$4.oft~~;o:rr~r~~1.e .<t (~P:riiP.1.¢µ~~:~<.~~;;[~<i! . .'·, .. ::":' ....... · ",.· '·, :, :·. : ·.· .· ·: 
··t~'":." · ~ecoon,.2000 1 ·of .. Gh~"'t~n. -off'IM!led· of,I!art" 3,: . · . . ·. ,._, -'l-i·"'·"~,r·"" .... :. - '. ......... .- : ., " · · .. · · '""l;l,!l'J.~ ll,To>t!)l':';'f1,,,. }•f .. i,, I •,,e:~. 1 •j"/• 'r ".6..!_~·"1...,1' 10 •v .... ' ' -,- ' ·:~. o::"\~:.'.o.~._ ... ,~t«i {I,; • • ~~•}• 1 ,. • 1 

. ;-0;,,w· .. ()}f ::o;:' .:$'ecl!ion• I\620 .. ·'\:if\i'fue ''P.$n~ \!?!0¢@1ise~ ¢µ,c!~~- ti?.' r:~\\d{, :'!0ff.~ ;· .. .: :~ ~ · : '· · : .: ".'!' . :-.:. ... ~:;: .. _. .. , · .... -.. 

. rr:-~.:,;r,,1·-'~l<hrt.f.: ::ft;;:;;.r..:..-•~;;·..;,;.;;;,.;.;L~i'·' t;:..-r:u· ··s"'Ddf'l'~·i;;.~":i:tlr•.,.., .. '1! •• ,,1.:.s,., lne-nt·"t,""-'~a:itll'· l· ., ...... · .... :.-. ,,,,·;,.: .. ,;· '" :; : ,·: . ·<" -r .. 
· ~1r~.s~~ .. ~~ .... ipY..' ~c~;f}:ie~ ·:JY~P";"f."\!1'.1.~!~Pl;·lj .. :'·~~j .. , .~.;r;«,-:-:-;s ,.~..,,· ·it:."·f9i:.;_ .. ~.~:. -t "'t ~~'. :~~~ ..... ~.:.. l:": \; - : .. ~. -~;. ~ 1 ::~-.~ :·r ,,--:; .. :·. : .:- .. : ; . ~ ·,;· 
' ~ f.?~5.Yti7fY .. ~JW,;~·t'"t 1{:~:.r:~·(;~~t·~·~t)'.~~/~~'Jt~,J'·i~t1:iif ·Ft:~)~ .. {'1!,~~~~1';~·~7'~· 1~ ~-~~~t.i·( .'·~=~ \ ·.~:~.~·-, ~ ::-:: ':!. ~ff1~(~ ~~ .. ·L''I .,. c~·:: ;: r~ .. ~1t~f'~~:. :1,~:J_~;·~:.:T-:·~~f::;~._ ;~~~~~~ : .. f .·'.;~·~1.". :)J' .,. ·· · ·•·· · · ··· · · ·.·. · . ·. ·. · · · . ···· ···.(·/ ··· , .... · ·· ·· ···· ·~.·:;·:,f <···,~· ·· ::r~·,t:'j'N 
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. "., '· ,; . . . . ·. . ' '1 
··~·,~;(:~_':· ~l~. ·. . .· ·. . ~~~ ~F '~··· .. : .···. (qh .. :·~7_.·,:.. .. :'~ .~\ 
. ·· .· ·.~';"-'•:' ···~g"endes proW,d.ing·trea.trnetit to vatie·D.ti P~su~t to s~¢~idµs}~-:.°}'. '; .. 
:·: ,·\-.'.!,,),,«··: toct61G;indrisive,.orpurma:nt to Ati:J'.4e.i:\--(dorilpieri¢ingWith Se~P,o.11:' : '. · :. 
~·.tt'~':~--~.:~ ":.,. ~~)· of (Th(l,\?tei:: 7 ofT~~ i. ofl?B!~·~~ w<~ acces~to.C~~ hista~e~:1·_< .'.: • .· . 

·:· ·/·.' ·';-;!,! ;.· ol.?·iliose men.6.illy ill offenel.~rs "\vb<r ~e receiving .treab:p.ent··a,nd.'?'. .. · ... c' 
.~ ,. · , '..'i! "~up~vision:· Tr¢atnient ··ao:d siiperv1Bi0u. staff wh<,1-: have .ac:"c:es~ fo . '.' 
·. · r• '• ··.• ·, these criminal hliitories s~all .mRfrJ.~am, the cpnfid¢nti!J.h1Y df th~ .. : . 

• '• · .. infgn,natiqn an9. shall· sign a Statement 'to. be .developed\ qy· the' . 
; 1 • ··' . ·: Pei;h)1t~ent of J usti~e whic.h informs them ·Qf ~ 9bligati6n: · · . . . ., . 
.. " I SEC. 7. Section 2962 of the Penal Code is amerided to :read;. . . 
. ,. , 2962. As a conditioh ;f pa.role, a prisone[ wh(? meets the fb~owfug 

cptena. s.hajl be requited ~o be tteg,ted by !;he State D~partxn~nt of 
Mental Health; and l:he Sta.te Depart:meut of Mental aealth shall 
provide the ne9essari- treii;tinenti · . ; ' '" . 

. . ' · (a) Tqe priSone:r bas. ·fl ~evere mep.tal disorder thaf ~ not, ifl . 
remissiOI.l dr canD,ot be ~ept in rem}ssion witho,Ut tr!!:!ihp.eI).t. The · 

. . . terin "severe. mental disorder'.' mew an illriess or disease or . 

.... · : • · · . e<;>ndition ~at subst!;llltia.UY impairi;. tlie ·pe~s~:rfs thOught; p~;rcepti6n . 
. .' ", ·, : • , , 'of reality! ei:q.otioli,al ~rocess, or )u~~ni:; ot wlnch gro~Iy 4:P,Pllb;s .. 

' · behavior; or that. demonst;ra~~s evid~nce 9f ari acute btain synqrqme: 
[Qt which prompt remission in the absence of tieal::D:)en~ is unlikely •. 
The tenn ''severe mental disorder'; as us~d in ·tP.iS s~c1;idn ~oes not 

. 
."· 

inclµ9e a persorta.4ty or adjus~«;;lpt disorder, epilepsy,. mental.:_. 
: . !' re:tard;iiion 'or othef develop~ep.tal disab.ilities, or ~ddiction to of .. 
A · ' ' abuse of in~oxi~a1:?:1g subst;inces, The term· ''ti;:.rnission" means a · 
•· . , : · · fuiding that the <;ivert signs il.J.?.d symptotns., of ~ s~yei:e mental· 

' · · ·· ~rder ate cqntrolled · eith~r by psychotropic medicaticiIJ. :or', 
.. · . . · p~ychosociitl support A person -"cannot be kept~ remiSsion w;itli.out 

,. ·:· .:.:, ·.• · ·treatineint" if diJ.riI'.ig th~ Yt;ia.Ji prio~ tc! the qµestioQ beirigl:?ef¢~e ~e. 
· · · . ~ Board of Prison Terms ora trW. coUrt. b~ or she ha.S been i:rl reri;Ussioil ., . 

" .. ·.~"!.·., .. -_ :and be or she.h~ b~µ physk;iilly \iioient, ~xcept in ~elf-defe;I.J.Se1 ·at. ·.' : 
'' ' : he or.s4e has made a serious lliieat of substan:tifl,l phjsi.cal. b.artn upon.. _; . 

· ·, . :. ·. ··tt:le ·person of aµothet so as to ~awe Ui~ . target qf Uie ili,reat td.. . ' : . · 
. · ' ·.' ~ . . ~ , _ ·i:~~sonably feat· fqr his br her ~afety or the ·safety ot h.ls 9t ltef. · ·. · 
· · '." · · · ·: iin'±jiedia.te· f;UiiiJy, or he or s),le has irit¢nfi6nilli causeq property,. · .. : 

: .. ' ' ··· damage, .bt he or she has not yqluntarily follow~d. the tnfatnien~ plan. ' · 
·. ·: ··; · ;· ' In·.detei:.:qllnirig if a person nas volu.µtliiily followed the treatmefit· · · 

· .. ! .. , plan, tjle stani;lard shall be vrhether the· p¢rscin, ·ha.S ·a,ct~d ii-'! a ' : .. · 
~.i ~' ';' · · .. t.¢asonable person wou,14 in folloWirtg thEl treati;rieti( plali~ . · ; · ·, .. ,: : .' 
.<··· ~:.: ·,·;, .' -.". Fff>) "The severe mental disorder was one of th~ causes'cifor was an. .. ;; :: .. : 
... ·' : '·::::- :;.:. •aggr3:vafulg facb:rr' ·m. the· co¢.lnissfon. of a:~·crµµe fo'i' which; 

0

thi:i--' : . .c: •• !> : - • ' ' • _ ••• 

': .. 
\!·:·,:•{;<~· .. \·· ~ ~iisoiier was sentehted to prison. · . · . · , · · , . · .. . . · . · , :,.' · .,.. ,,: 

·_,;.';ii'·:1<1!'·'.· · .. :/.::::J-:: '.\~): ·1'h'e\1~qn.·er: .1iii.S beeii.·iri.. freatmerti:. fot i:li~.:·s~ver.e.-·menbr1:.: ·, .-. : : · .. . .· .. 
. '::~.~,~:·•\;\ . . '..:~ diiicirdei'fot'90 days 6i'm6re·'*itf4h the ve;,it pfici.i to the i.:rruorier'·s;~; \·i .• •; . . ' ~·. : ..... ·. . . . ·~ .c 
.:r;~~~~~j.:)~:~·.;~~L--pafOh~~t·'c)r.;i·~e1~ai¢:~.~. :·-· ;- !}:·.·~ .... ?:'-..... (:',-:·-~~:~::':~" -~·=:·:L.~ ·-~• .. ;- : .. 1,.·,:· ... ;~~.~· 1

-.hi.'. .· ."·<: ;· .. - : ._ .. ·_. 
~~~'.~~·~~:)~~1 1£:.):;:i ,,:· ·t~~~l>titirtf i~Ieas~· 011:J?~61e7-tffe ·.Pei:~ati·:irl;~h~i<f"bf,nea tihg:tn:Ei~-~::. ~~: · · ·. ':·.'-\, , · : ·. . : · .. 

·. ''· !:~'.·:·lt:;p)Mo~~l·l~ti~ ~ti?~aqticl;J-~.P~x9ti1a$$~·1\~~s.Y.Ah'¢ki~~-t:i:~m·;trh¢·s±it1f::;.:iµx ·· · · ·:-. ;·~,; ... · .. i · · · ... ·':. ·: · ·· · : ... · 
: . ' . . n~··:··:.l."19\¥· ··.ffii'efi('cif ?l-ferifal~ H'ea"IHLnli¥e :,e\i;;;', I », a'1f.f;li~.'~fis.oile?-'"al:'i:lt!;·r•1<~"r .. : ;' . : ':i. L.' ~<: :.-.~ .'; I:·. : . : · ........ . 

... ·-~-~;t~."' ... ;;~::;'1;l~;.;·~ihir' .;.·:..: ... a:~g~ · ~·1,t-::1i...!1~·.::~~i.·i:i~~r~1 ···1'1.e,:''" · · .~·-l ... l i, ... _. •· -,. .. h • ' :,.~ - ••• ·!.~ .J ... '.L ...... ~ >i.::.1 .~-=- "~:· .. · .. 
-·•ffi.'!1i::;'~·~~;~'.1:i2; · .;.9.P:\"o'~;p-eg>l.f ffi.feri.,t;'.-/4l,r '.~rf;e . ·~firtsr, -rr:~;.f·.'. ./ :·: ·~:~: ;,;, .;::,~.~: ·.-1:.-).·.· ~·,: ........ ",-:: 

l
~»·>:t~I,~~ ... ,, •··~ •• , ........... t .. t:·l"C'·' . . ._.-· •. • Wi,tf '.;:£··''". ;;;· t·-.. ·~""'"· ...• , . ._,. ~-'".,.,,,,, ... :', .• ,,_. "··· .. , · ..... . 

• ,,_,, '"'''"" '1 [ epar \.1-Uefl 01:'· ui!l!t€!;:.U0n$· 11~~ Q.< I') • (1>,ft5l) 'K~ • ··' " ·.•'I C '• ""''·' •';/,' "' ',_" "" • ·.• •· .. '; 
:··.::;i,:<1..!,,\:,,';.·.:, :- ·:· ·.- · ....... · . . .· ... ··._-:.·.··-:. "-°.;•;:«-·, ·: ·: " ....... , ... ·.:.".I .. ·.':'~'.~y·'.~~/.~.:~-.. ,·.·,~":-::.,(,):'~·~~~><{~:~;'. .. '.:·.;,: .. :''.>'./-: 

. ' .... · .. '· . 54010·:· .. · ....... ,:·. . . 
- . . . ·. 
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• ' : ! : ~} ~ I 

· .. ·~';. : .... Ch. ·,Bin l . STAM$ Q,F i9a7 . . . '21.8i: '. :: ''... -: " 
0

' I •, •, ,•, • , • • '.i . · 
1
" .:.1 .•• '. . ' • J, .' • • •• • ••01 1' , .. I , .'f ••~II • ' •. J. , 

."··'· .. ~:·· T_er.m.s· that:-~~ J?rl.soiier has a si;iv~re me~\iµ: disprder, that· th-¢."'.,;:"'··· .. ~ .!',·.' ·. 
'~'::' dJsot~e-r:is nqt in 'reffiis:sfon; or r;:ii.pna't ~e: kept-µi::re_i.1iiiJsion·With6uL'. ·:.·.-· .. ; < 

· .. : :· ·.· tteat#ient;· th.at the s~.,;e;rf? mex+ta.l: disbrdet \'!'Els blie bf the ea~~s br :· ' .::'·· . 
..... ,: -wa!:! a:.rf·a,ggravating factol' iI:i:-the prisoIJ.er's cruhinal·beha:viot-,"that .' .-. · · 
. ·. . •. the pnsonei; h3.:S been In treatrnFlnt fci the sever~ xrienW <;llSqi;der ror··,. ·.. · . · ·. • :. ,, 
· . .!· , 90 days or ;more within the year prjor.'ta his or her pe,rnle rel,eas~ day; ·:: · · · · 
. . a.gd tha.,tth_e I?.r:i:>~~f tts~d_fqrce br vi.olence 01q::a~ed serious l;i9di).y . , : . · · 

.. :·, ·, · injuty in com.iJiitting the crime referred-to Ui. ~!Jd1ViSf6ii.(b)", £Qi- · ' , 
. ; , 'pnsoners being treated by the State Department' of M~mtal Health : · · · . · 

. , , - pursuant to Section 2684, the certification shall. .be by· a .chil;lf·. ·· ' ·. · · 
p~y~hiatrist."of i:he Department of Corrections,, and the eyaluatiori.·· , . · · • ', . 

· .sha.).l be done at a sta~e·hospital by the per~on at'the state liost?it;i.lin 
charge of: b;~ating the prisoner ·and a 'practicing psychiatrist o-r- , 
psych~~ogist from the Depan:m,ent of Correctio~. · · . · · , 

. · If th,e ptofessioila.Is doing the evaluation da nof ci'.>nci.tr that",( l)"·the, · 
. . ·prisoner has. a ~evere mental disotder, or (2~ that thE: c;lis6rder is i;l.9t 

.. •' ·; ~ reoiliSion: or cannot be kept.iii. i:eiD.i.BSidI,l without trea,,qneiiti.or'.{3)·;,. 
tAat the severe mental 'disorder was a:caiise of, oi aggi:avated tl:l~ ' 
· prisoner'.s cdmimi) behavior, and a chief psyehiat;rist has 'Certified th~ · ' 

, prisoner ~o the! Board of Pruoi;i 'J;'~rtns·ptirstl!mt to thls_paragtaph •. 
. . , . then the Bqard of Prison Terms shall order a furthei:·exe,mination by. 
. ' . · tw.o independent pi:ofesSio"o.a,ls; as provj.d~d for iI): Secti9n 2978. Only · 

. ,. if 'both iri.depeo.dent profE?ssio~ coricur witli. Ui.e .chjef psychla"f;rist's ·. 
· · c(;}i:tlfication, shall the provisions of ~ S\ibditjsion be applicabl~ to . · · 

·., ~e P.risoner.·The ptofe5&].o~ !!-PP<iliii~d p\il"sujint to Section,~r;a 
sh;?ll infOrm the p~oner that ¢le J?tl,I'POSe of theif e:caminai:iq~ is not 

· · • tfeatmen~ but to detertnµie if'th¢.prl,;oner roee~-the.criteria.to be· 
· '· ., ·iri.voluntatjly tr~ated a.S a men~y disotdei:ed offender: ~f µ,; i1Qt 
.... , .. te·qwr,ed: th;i.~ . the pnsonet appreeiate · or · understand · si,ich" 
· •· iriforinatiori.' · . . · · · · .. · , · .· ' ·: · 

.. . (e). th~ c!iffie r~fetied to in su~di\iision _(b) wail 'a ctjme ~ vtP.ic;h "· . 
. ,. . ~ej~fisoner ·.usirq fore~. or Viplenc¢;· ~r cawed serii?ll:3 pqdily.: µtjmy :'.' 
. as d,eM,ed in paragt:apl:l-{5) of'si.ibdiYi!iioll (~) .~f'Sec;ti6!1"~"· . 

. . 

. ' 
·, ... 

, . 
. : , . · :· SEG. 8: Secti.qh ~996 of the P¢nal <;:9de is ap:rerid~d to reare . ·. 

"· ·. -.. 2966. _ (;i.L A. prisoner niay r:eqtiest ~ hel1ring_))efqre the Bo[ltd. of:::.·. 
. . _: Pri~on.TerinS, and the· board sµall cehduct a h¢.aring if so reClu~sted, . .. ..· . 

. -'<. . ·' .fOt. the p1,Jrf)ose of prqying that .the prisoI).er m.ee~.'tlie tiit~rta. in: . : ':: ·.:··. .. . . 
.. , :. :";-'s~ctioi{2962:~ Af.th€/hfuilig-'the"· c'u.tderf'of i69f.sfiaI.t ·he.mi. th~ 1 '.·~.:: .,>,-' :· ' · 

... : <.::--·· :. :P.~rs9n ... Cir. ii gen~>' *b.o .·ce\.tµi~d· the ·prisan~r: ~4~r ~i.i~di\llsion <?)'·' : -. : · · ·., · · · : _ _ 
· :·, ·~ · :>- :·' .'ofS¢t:'tiqti· 29§~· ~~ th~ p_psi;in:et ~r :a.J:l.Y:J?er"~qn'.~Jilp~~i:i~~.1;1Jiis qr ti~~-; ;'. .. ·., · : .. ·.: , _ . 
;-.:· ·::·<;·:_ . .J)el'.i!#· .. :~t; C*f: fiea±fu1{-req~'.i"e~~ .. .u·:!'·\}ie :. 0~1!:i:i:):j9,11.ff.,: ~ppo~t .. tw(f," :: ·::".:· ··~· :; ; :-: . ·. · . . ·. · · ·. . . : 
··" .:,,.•·.<'-lii:;,.,,:;:;1:r"'·t". -r······"'"cl..r•;,,:;,'p"''""""::l 'd~ 0 -· ··:...,·s··~o. z<Viig··::rhe~······•,····. . . •' " , ". -,•. ': :,, ).f:l.~~pf;,_;~~P. -·prq\~S.5.10Da.i.~:','1,:> • ruv")~6 ·. 1"0r~u~·· .e":-1'~ I}'' -.~·1. " " .. ;:: 1:•. ·,"· ••• :)i•!. ;. ·. . . "; .,.·· ... ,. ·' .. .,. ·.-, . 

'. :;_"· .·~:;::;::,\P.fiS.6.ri.~t·'§.bW'pe fu.fi:lnn~{i ~t ~J:i~):i.e:.i.f!ng <,:{lµs ·ot~ef!f~~qq -~~qµes~ ',:.:';.'.~:.:+Yi-~: -: '· · .. . · -.. :. . . . · :. -: · 
'.1i!'i·;i11~1 .. ~ "~'~':t"'-!:"1':; ;. ~ti-;..,!,l-..:2··,.....:.~b"d1~v"'-""'~,'.t,.C:\\~'."'"l-:'~'Bb~'"1 :(ii:'.~l:rcb'nffi~hns shall'; :4~'~'' r::·,~. :· ... : . .. .. ... ·. ' . . .... ~.~· • .,,L'! .... ~ ..... a1pu""~u'"""'i:·.i.; .fi'.:t· •l,!)·~1::1. '\'l::JJ :-~·'".ti . ·- .'\.il • .,.F.~,"'1<"'t' ··~···,r:-;·· .... i.··"'· .~' ..• ;~~· .... ~·. ,, , ~ ... . . 1 

·,;;;;.~.1:-~'i.~;~~~6~;;; f.i:>,;:.:;; ·p·' H~a~i:~li~-~ .\?;;•A1tf~siS·~:,w.rb-1mt/.''a..:i.:ri1:U.tttii:•.)-otm : and:;:·~ , ... ,. ~~!A~i-. · : . -'" : ·: · : · . · -- . - · : • ' -· 
.-i~1~~j;~;:~t-btS"~.1~1$:,1tf~~~!..:: ·c·"i~\ ~11~~~·~ P~tl::;;t :.\?,·:·:;ct1;·0.-:.~0··"i -1-'~~~~~}.~·;!.~.;~~-·· ~:r~.t~~ijt~~tN:ti:.~~ .. : .t\~f::~l':: · :;•:?:.J'.·.\Yl~~~·-~;~r:~t~· .. -:.·. ~ .. ~· ·~ ·; __ -:.~:- :· .. ",i ·.·- ·.,-; : .. : -.: · t~l: i · _:: ~-
~--· .~.\ . ..,·,,itls.t~~u-c::J::f...un:s·:ro1 IlJlltQ'· .uv 't::.t::1~.i. ~-. • ·· .-. ~ .~.·-: .. • ... • i ............... J, . .,. .. .~ ;1~·.·,·.- •. ~ 1 1.(.:-:..-·.~-- ... :,.·.~·_,,!,,. 
}~~'f\\1>~-;;;~;·~\'-'-c:·:r;1•l-'·IT''-~~·;:•;<,1..ti:s.;-.~~'!il&'"'fes''-t1t';·•· ... , ·~'i!if:..t:'.<:1Bi:i"atd~/·,,,:;;,l ... 'y,c:,., ,; .. , '<' ,. ·,.: ·-<~·''-" .. , .· 
, • ;.."i"3f· r:.r'1 L .. ~:a.;)f·ID?;~ ·n.t·P.;~l~tille.L~~~ft~.'-•f.Jl'~ai ' . .. I.J.':.~~fJ.S,. ... ~ , - ........ ~·"'~~ '\i.~ -: :·~ ~i.' ;;::..;: 'i-- 1 ·.~. 1 • ...... ~~~- '_ 'i ;Jt'·~:·';:.'.-·~ ''·tL."'-' 
i\l'i!<r.~·-~it.J. :h-t-:.~,·1;:):J'_.:ii'""°·(·"i.tL~.1· ·1s-·1~--~!\§ ''~~ ~6'"''0n29B2;·.fuaY,··'.-•.1·~ "i tm:;, ; . i; ... '· "''f:'.-"· ,~ ;-.,; ':'.c, .. '~" ,~.,. _. • .... ·.'::'·' ... 

'.: 
1:~~.- ,;~~:«~m;·r~~~~e,=~~i~:1:~:t · ~r·th·e· .. co~%)~ "w~c~ ;~:~<-ilr"she· i~, l~ :r:;··'~1~:<":::,'.;:':'."';~·~- t'.:~~-~~-' f_;;;:~.:·;·\::~; ,:·.,:: 1::.·' 
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.•. , .:·~. 21a2._ . . . : . srii.~·0~_1987; ........ _. lGq. "_~1 _., .. .. 
'' :, .. >'.''.,'' incarcer.!Lted oils behig treated a petition for a hell+i.Pg on w."hiethel': . . '·". 

·, ···: .'. :; ··h~''of:she~ 8.S ·of5 the dite. of· (lie :.Boar&of :P&6ti.Temi.f.hemag;·met >; ..... .;· :" 
{: ;" <i ~ .' ' .. Ji~: criteria rif $ec-tiqn 2$62: 'The" co~t ~n:aU '6ond~dt'a h€;8,ridg on.~he . , -, •. ' ~: :: 
":<.:: ·:·petition witft0 69 o~~ndar.day~ ~ter th~· p~tition! is:ti).e~:·fu+\ess · ·~·._; '.'" 
. ,• · . - ·'. ,' e~tHer #ine is,w~ved by th.e pif~tioner br hjs':or hf'.r C<?urue4 :(?,t geog:' . . . •· 

' . 
I ' 

. . cause" is sboWI1. The order: Of the Boatd of Prison:Terms s)laH Be-.iii ·, " 
eff~Q"i; until i:h~ Co~ple~bn 'of~~ coµi;-t i;itoce~gs, '):'h;e court ~haµ < .·; - ·". 

advise "the'. petitio~er 0f ,his or- her right tb; be represeµted by ~ ' ' .. ' .. " -
attorney .and of ~e right to a jUfy' .trial. ·Tpe atto~ey for the:· 

, petitioner· shall be given ii. copy of th~ p~tltion, and any mppor~g 
·. ' .doc~ents. the hea,ring Shall be a civil heating; however, iii ©.rger 

to _!;'educe .costs~. the rW.¢s. of crin:µriaJ. di$cO.vecy; as well ~ ciyil 
disco:very, shall be applicaJ:i.le. }'ne_ ~tan~d o.f !?rQof shall be beyoti:d" , . _ 
a··r~asonable Aoubt, and if the trial is by jury, tl;ie jU!Y ,shaU b.e · 
unailirnous ii1 its verdict. The trial sha)l be l:iy jticy tinlesi! whlved by '· 

, · - both th~ ·p~rscin:~\i the_ district attorney. · _ " . _ , 
:··· i,; .• •. : . (cl W the .J:3o;U-d of'_~o.n Ternµ 'continties ~ I?arolee's mentaj. · .. '., , , 
" '·· · .; health treatment under Secµon 2962 when they. contihue th¢ · :, , ' 

· · ' ,__ paralee;s parole: uµ.~.et Sectio~ 3001, this section ~hall be a:pplicable · .. : · 
· , '. fat the purpose of_ q~termin.ing_ whethel" the parol~e meets the · 
' . criteria of Section 296S!. · . · · · · · 

' · s·EC~ ~- · -Section:~972 of ~e J;>~nal Code is amended to re~d:. . _ 
. · '. · ' · . · • . 297.~. (a) . Th~ qqt.i:r:t.shall con.duct a heiuing on t:he petition u.nde~ ,· ',' 

. A,1 ... S~ctl(;m 2970 for ¢.ontinued treil.trnept', The court shall advise· th~ .. ' •' .. 
. •. , ' ':, - .Pe~~qii of his.or her r{ght to be repie~nt-ed by an ii.ti:o;rn~y a:qd of the... -' .. · 
. '• . . ; .. 'nght t:o' ajilly tri~The\l~mey fci'r the persc::irt shitll be gfve11 a.copy,. - " 

. . of the_petition,.~,~i'~y"sup).lort:fu.s gocuments. ~e hei¢ng shall be 
. : a'civ:il heating, ho~rvet; in 01;d~r to reduce costs fu:e rules of Ctjmilial . 

. - ". · ';-.· . cJ¥c.ciyefyJ. as .~ell.~ cl'1! d!Sqovety, shall beJJ;>i(lieab.l~. ).'l;ie n,eed for.'. .'. · 
conJiiiued tteatnient shall be proven, bey9nd a reasonable-doupt, and ·"'· 

" ... : if. th~: t:pal :is ~y juty., t~e: J~ &hall be· tinarilmom m. i:ts yerdict.'t'l:;Le . 
. ., , : : trial shill. be by jucy tiitless waived by b0th the pet'soh and the di~mct: . 

. : ,: ~ '. :j'..'.at~P.zye)'. .. 'th:E;. tj}~ ·s.~~lt';~~ehqe· no late~~:th!¢ ·:?0 c~~nd,~ day~:·, • : .... < 
· .i:>:n~I-.t~ ~he tifil.e .th~ person woul!i ~therw~ p~v~ beeF\ rel~~.ed~ l·; -· .. , 

. · -lllµe~1j.i:hetiin(l} i~waivei;l by ~epe:rsori or µnles~ good'qaimds shown.. : · '_· 
. _ "· ;·. -·: '.•: ;., ".' .·~.ql!)- "£'.hef° p:o~l~ sh;tll·oe reilre~e~t~d by.the ~istii9t att<?ti::ey;.~1£ t!1e· .. ':., ·. :. ·i 
. , ·:;: ',·: : '. '. /<'~·~rso~ .1~ tndtg~~~· tjle ,cpu:ity. public;~efep.Cle~ .. ~h~~ .?~· .ap?omte~;:':'· · •_ ,_-: :· .. ~··· 

.-. . :::r . 

. : ·;~ :-,._., ;:,)<: _ · ·(9.LJt•;: ~-~~, co.~u.:rr )UJ>:, firid,5 ~a,~· t!le,::p_a~e;~t s s~v~i~ ri;ental'. ,'· .. ;: . 
,_· ' " ·'' .-. .:,: .. Ciisordet 'is. nbt irt remiSsimi oi" cannot be K:epl:·m reriilisiQn Without ; " . '".·_ .- ·._ . ' .. :'-' • 
· ::.·i' :· .. ·;.-. ti~B.friieiit;)11~·'.caurfslial1;6r'd¢"r·:the•'patierit ~eho:ffi:mitiea t6·fn.~~' ·_··:···.,·.·. . . . '·:. · •>. __ 
._.,.,, ., .... ,• ..... ,f:Ft''"' . _ _, h'"' , .. , ... , ...... ~ • • ... . .. . . .. . . , .. • .... "' - .. , .. . 
-i;·:·,~;r;·~:'!:.i:>r~ffiA~~~A\~ .... is~!t:~tf·~:pd~~e!lf:~~ 7t>~ifiet·,~:~~::tjl~_·;· ~ff· tfi_ ~~ ~itih·~~n _:Wh~~;:;:;;;\.~:~:_h\. : : . . . .. . : - : " . . 

-..,.;,:"• .. ~,,-;,,..,;.~_,, 1lg_u.,,_of"~Co~t e - ,9 trJ~ outpati~n · progt:an:t'1!1. wrucn e ors 6'", ";.-• ,·~· . · · :. : " ._ . : -

~~~\~~-~~~~~~~:;~ .)!~~Ji:.:~-~j~~:··;·~ 
.. ;it.--r.,~;!;'-"" . ,,,,,.._,..,,~'"''·~"'1~.~·1;!~;,,r<l""'']~'··a.·~·"''·i!~t~l'illi ,~ ar:· B..r?· ··ti.if~··wr ,. ;: ..... -_·,.,.,;, ....... 1, , .•. - -. -

:;*, ". --~·1;~~i~l~•.··.: ... ·. · 1t~t, ';'~'.;i;f:;B)iX~~~J1-~~."~£ 
.... 

¢"' c,:, tt&Tu'lrt~ew~,-;.~~"~~1i_ · Ci· · t:ii·.~·t~jl:-~; ,,'o\ . ·•;;: .. ;'.foV):i:-;;l~i·~1.4i{'.· •;)•y{'.:i~")'(i"<i; 
U_Uj.U·L~:._L·:/J..l;':!!.,· c: 09':/ .,.._ .. '. ;:·: ... ~_.:;: : ,re·:, r .. :~ ;_;:_ •.'.:.,.,,:~. :·!:~~:: '.: ·:· : ."-·~ .. ~.i·:_;>'} /,~~ .. ;SJ.:}H:~~I1'.£'.f ;~;~;::;,._~.'?if;-,;/~'.);i/~~~~? 

1,''"\ ~ 
- -•'•' I. 

373 

·- ..... : . .' 

-: : _.Sec+( on 7 
. -frh;b;+b 

~~~~A-



.. 
I : • I .. '1 ', • 1 '. ~ •,: 

' ·:; ·.·.: ,. .'~h. 687 J STATUTEs OF 1987 . . . : ~1$3 :' ·· . . 
i.. t l I ' ' ' • • ~ ' • f • • ~ • I • • ' j • • • ', • .. • ', ; I• 

;, ... , :0. ',.·~e.co~tted.fler~ori can b~·safdy.·1µ1d, effecti:v:!=iY. treaJ~cHin ~.rl'.'!'. ·.,:'" .. :,! 
, = '.!: .. ·' 9u"kpaf:f~rtt· '.!:?~s, Ext;ept a.;:" pro.vided. in t:.lii~· .. '.~qbdi\is.i9n;-- .fhe ;. ·'.' ·:i' .~·, · · 

.. ;· •. ,>;·. · ', i I?F~yiSions 9fTitle.15, (qQ.tninehcilig With Se.'ct.io'ri'.160(\) 9fPat't'21 sl,i~-.;'. '/} ,: ' 
,.;· .. ., .. .. -:_. .. appJ-y to p.·~rsoqs plac!'d on. ?utpa\ierit. s.titus pci\'!ltia.Ilt :'ti;i 'tflis· " .. '.·: 
· ; " · · ·., 'gatagra,pl_i. The· ~t~dar~ for revpcation under•Seclion 1609 shajl be ..: ' ... 
: · '. · '. . th.at ,the persbn c~ot be safely and · \'!ff~ctive~y tteateq oti ii.ri. . · 
.. '. · ... ·' ,outpatiemtbasis. _ . · . - · ·. . - . ·,,. , .. k. • . 

' ·. ·., 1' (e). Prior to the ten:oinatiop, of a c9m.wi~eht u:nder tjl1S sec\;ion; ·.:. . . . 
· ~ petiqon for li'ecomri:i;i~ei:l.t may be filed to det~rmirte V-h~~E:r \;lie,. . · 

·. · ' P?-ti~nrs.severe men~at disorder is not irl.rernisSi9n or c;:amio~ be-kept :: 
~ .remission.:without qei;i.hnent: The rec;oi;i:l.Initinep.t. proce~diag • "· 
s(lall be conducted in accorda.P.ce with the prav:isfon~ of $5 s¢ctil)n. . , ' , _ 

.- (f) Any commit:m.ent .µ.P-de• this at!icl~ plilc!=s ai;i affitml!.tiv~· · · ·.- , 
·obligation on. the tx:eat;ment facilitY to provid,e. tr~atment, for the · . · ." ' ... 
underlying caus~ of. the perso;i's .m~ntal diSordet, · · . ~ . · 

'. "· .(g) Except as p:(ovi.dl'ld b;l tbi•rru~divifilon, the person coµunitted . '-< .. ,:.,<· shall be consider~d to be an. irivoltiJiti¢y.m~n.tiil-he.alth patie:x>:t a:a.g .: • ,.'··;;• 
. he er sh~ .. shall b~ ~Ii.titled ~<> thQse· righ~ set ._foi\:h iii, Ar~cl~( 1 ''" . '. , 

· (cqnimencing ~tj;t Sei;:tion 53215) of Chapter.2 of Part 1 of Pi~on:· ·, 
, .. 5 of the Welfare and. In5titutiqns Code. Coi:nmen'CingJanuary'l, 1$861 • 

; ' 

, the $tate Oepartment ·of Mentill Healtli µia,y adopt regqla;tion5 to· 
. · ' ~cidify tb6se rights ail is necessary in · order to proVide for tQe . 

,; ' : "' ~~a.fonable. secunfy of the.fupatient facility in whiph the, 'patie-q.t ~ ' . ''_, ' 
'' · ~eing,he.ld. This suE:idiyision ~d t:J;ie re~tions a,dop~ed J?ursuant · 

... :... , ; ~$re.to shall ,become· operative on Janua,ry i, I~&'T. e:;ic:cep.t ,that;: _ , 
' ',·:' r.egi,tlaqoris _mq.y,be adopted prior to that q?-te; ' .. - . . !' ·.' r •, ' 

. " .. · : SE<;::; l'<);. Sectjon wt~ of the J?enal <:ode is' ame:qded k1 read: , ,' · ·. 
<: .. ·. ·~du~; (a) Anfini;lepen9,eri.tpro.f~onals~ppofr).~d_bytbe'.Boar4~ ;·' · :; 
' :".<·, ·. o! ?_~qil Tenn$ fo~· pl,ltj,10,ses ;of tlt4 artj¢1e. sha11 P..ot be st~t~ . ·," -

'' ' :· gov,errunent employee~: s}lall liave at' least fi.v.e ye11ts pf e)q)epep~e. " 
· -· .. : "· r . -: _iii .$e.. qia#osts iiiJ.? )Ieilb:neP.~ of mental diS9ici~.si Sl!;d.shall lµ~.1i:?~ . · · .· _-;-

" 

_ .· :. ·. /: ·:; psr.c.hit,i.f:riSts.,:~d lice!!Sed psych9loW..s~ who·h~ye.a .4octwal degree., : · 
"",'"-';,;'..;_,:,~mpsyc);l.plogy.: ... '..·. · - , ,- . · -~'··· .. · .. · .... _ .... ~;:, 

. , · .. 

.:. · ·: '· .... :. _, , · _ . (h.) -pn,Jµly 1 of each year th.¢. Depjlrtraerit of C9nectjons an~ lli_~ · · · _ 
, ::::,; .. ,: :» ,. : .. State Pepa.i:tri)efit· of Mental· Health' sha,l;I, sul?@t to the .~6atd,_ o:f ., · · .. · .. 

-.-
. _, . . - :-~ . . 

· .. { . 

. ' \/;'. . ·: . )?,risp.n '.f erms a lisf6f 20·.ar mor~ indepenqei:).tp.rof~s!qniµs op'..'-'!1lii;J:i: . .'. · : . 
·.;!1:.;: '-:1.' ·:·>9!\U?-' :d.¢El'arfrn~Il,.ts ·c?):tciir-:. The ptof~s.sio:i,l~· shall; .. no~ l:;i~. stB;t~·:.~ :; , . ._. · · 
,, ~i~.:'-.. ~"''; : .. ,;:g_ov~~\'lnt ·ern,p~cye¢c~:'.arid sQ.all ~ri.~ve :~t .1~¥.~ fi.'X~'; y~~rs<.o'f>."/,.:.:; - '·· 
:";;.r::.:;,· ::-''.E;!lt]?eri~i'ice'in'.the;diagnosurand•U;'eahllettt ofmehtal dis(')r(l:ers and. '., :·•:·::.,· ·. '' ''' - ..... 
.... :.:,~~'.'.·'·:-:; sh~jr;d~e ·i?sY.c4fafycik azl~'. liee~sed 'p.~).}B;6~Q"@.St~.·,~hq ·11~.~~;.~::' ;~.<.'.' ' '.; . ,. " . ._ 
:.,t~~~$r~'.r J.·r · ~"'.= d,o'i~:Q~al a,~gr:·ee''iii;ys"y~liot?~ f9r. P~.q~{s:'QJ t!;ii(?r-i;t\i;le, .w~~~:.41~: ": ... :··,)_ · · -" -< .:, · · -• ' · 
""· ''"' -'.' B" d 'f ,,.,., ·""'""' .... ,,. .... •·· . ~1::.,;,,. list' :~h· -.. · ··ru· '" ;.q ·;"'t"'-:. . · · - - -:-" .. "" .. ... '.:J~.~~ ... ~i~,:. -'>·'.::.; ~ Q.ar: · ~:.o .,~\.:C"~9D:"l·i.L-:S~~ ~~re,..ve~ ·.µ·tc!., ... _f_:i:-. ~Yi; _s -:. 9.-... Y<"e-~-PPt.i.~~ ·I -.~-:: .. J~/~: . _:. :-;:: _--~-. :=· . ..::.-~: "·-~: 

~ :.:,;·~~;;,,5~(:; .. :iri.·if~R,e.#a;~p:~ ·.I?:-ofysSi~n'ajs·fr-!$fD.:· t1ie'ti~t.ttW'f Vs : ,i;:l;i;i~ P-~ ~PJ.dJ.tig.'.,i!;~ .~;:,:: -. . ._: , . ~·\::''~\ /:r: ,': :" : :· : . 
~ ~'r~~,:•zn1W¥'.i'li~ · · · · · ft~~"~\!}~M0;r~. . . ..}(;:::::· f\ : ·•·· . 

. ';.. ; ... · .... ~:.1' . : . ,:; 
.:::.:·.-.· .. ;.·:i·. -~-

'' ' 
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-..... /.<-,. !)' .. · ; :: --'si:a t~ penit~ri i:lary i couritY. J~l; ~e ~eial p·e.¢tentiary, .~r. ~tll:t.e _h_6~it~ 
'· i" ". · · '-- in whlthJP,a~ per.So~ has· beep.·comm~~~ :when .t4e ret:ot-d!i (?.r .cqpie.s: 
..... ; . , '~ - ,;" ,thereof'hi,l.ve been cerl:ifie.d oy.'the o~dfa:j:' cusl:cidi.li.tt 0f those tf.icords,: 
.~': /_i,:" I'::,,:. may be adnlitted 11.S· eVidencB.· ' , : , ; 

• • • : ; ' I • ' ' I : • 

"+1 10 I~ ', '' II •I 

.z ' •• 
, I " . ·, ,•. 

',•I 

~ .. , ' I • ;· ; I : •I ' 
·:. q~vrER: oaa 

' o I': 

: ' .. 
An act tq ~enci Sectio~ 6~40; 6140.1, and B140.3 qf, ~Cl ~~add 

· Section 6032 to,, the BuSiness a,.nd PFofessions Code, relatin.g to Uie 
.. ~tate Bar of C~ornia,. . · .. · -

' . 
[Appro'!ed Iii> Gqvernor Septein.~er 16, 1~8'.7·' Filed, Wi\]:J 
_ SectetarY of State septethber 17, 1987.] _ 

I I i • 

. ·-
~· . . " 

, . 

The people of th~ Sfat~ 61 Cafiioniia'_Ao' e~act ijs follows: . 

:-'.:·,. '':.;;;_,..: . sECr:c~N i. -S~tion ·a©2 1s add~d· t;"$e ·-B~~~ and.-, · 
:.:::. ProfossionsCode,.to'read:' .· ·-· ·.·. ·_ __-. ' .. , 

.... 
· . Po32. Subject to·the"appro\ral of the'Cotnmittees oqJu<;lic~ of 
' · · : e.ach holise cµ the Legislatu,re, i:he board shati c6ntrai;t with ·an 

' llidep.enqerit expert for th¢ PurPO~~ bf cortductjng a eoin~11eP,e~v~· 
_ stµdy., of. tjle State Bar's· a,ffl:hnative ac.tfrm progrlliri "':'i~ i:eg11f-d ~<? #& 

- employees. A fln:al report shall b¢- sti.bµUtted to each · qf the 
. ; CciiWbitte~s oµ 1~Qiciafy ·no lat:er. $~ Sei;iteml;>er i; i98a; The: : . . 
· ;- : . aIP9.~~ e_itpen?ed -: por,S'Uant .to ·th~ c.onq-~ct, shall tlOt ex6eed ;. ~ 
. · · twenty~five. thousand dollfl.+s. ($25,090),.· .. , . · _ -: . . . _ · · : , 

. · _., . . SEC. 2. Sectip'Q· '6140: of llie ,Business ._iuid Pr9fE$ions Code 1s ~ -
' - , ameifded to read. : - ' . ' . . ' - - ,: ·_ - ... 

.. "- , ~·:·.,_ · · :·61*>. (a)· .. The boar1f.shall fix ilie am).ti;ii ~t:l~i:iership ~e':tor :1988 · 
-· its follows' -- · · · · · · · -· · - · "' 

- , ·" '. · · · · ,(lf)~'ot 11,ctl~e ~embers ·who have b~~~ ii,~i_te~):o.th.~'pr~ctj~e: 
_ .. " . ofl!i:;v:}-ri ~liis.s~~.§: for t.¥,.e,e: Ye~~ 91;')\Jhger j?.tei;e~r( th(:?' firs~ day. 

' : : 9f·_F~l:h'u8:fY 9f_ ~e yest:.fo.~ wbi-cq the tee is. pa}'.able; .at ,~he silir( of.' 
·,,. ·_.· ·t:w,~htin~red,'..Rf~J?.d<;>ijars(s2i_s). , ..... - .:":.: .··_ .· '."·;·,· -

' " : '. 

-. : ' · -. : .. · .. ; . . : (2) .'' f pr ~r;:i;!.Y;¢' t±;i~¢]J_ei;S ,wh? have ·Peen. ll,~t~ed:to !:he pril,ctice: : ' · 
';: '·~<.:"';'"!' '-·: .o'f. Ia:W:Jfr.this stat¢'·fot less than

1

'thtee years .. but m6ie'·,llian:QJie.yea.I;: · ... , .; 

';:.\,':~(::!::~~~;:\l; ,:'.it~~~~itf-f~~~~~6i-4i!~~~J?t~~~-:~~~d.9tt~:%$j\j{!\'}~; .. ··':::t:: ,' ,, ; _:·: ·.' 
.';~·,:: ·''.!: . ., . .'; -', :,: · (~):- F;'pr_ ~~ti_Y~.~t:!P.1~.er~'W9o 9~Y~ '?.~r;P,::t},Ql]1:1}.~f:.~:fo :ili.~ p-:ac:tice:'·· . · : · .. . , . 

·.-.:;'' p,.,;,-, ~ ~\, ... ·· aE}aW.in ·!¥,W.stafo. d~; or fol"less .thari.oite,£~iii"precedirig the !itsf. '.,·, ·' • - · · · - , · 
;·~,1~::. ;:;·/:':~);~;:-:·1 .d4:i:'.$~1¥&f5-di~'>~ :~t;,~~6~ t..eii;'tdf.' ~hich:'tf)·fE·fJ~ :ii ·p~f'@.'oU,.r ~t':~.;s·iik-f .;.~ "~· : . "· · · -: . " 
· c.1.,. :,i •,I' ~ri .,,, . .,,.., ·~<«.<lil!:l.'-!":.'.'v:..i~.::.,<'·:-· .; ~1-h· ;':, :1\..J".'• 'd· .. _.,.1 ~r' ·; "·"d:;;;iil'·,.,;:::; ~-~f, ,,~\:-' '"",'.." .·.,-.-""\· · ,- ._: .- ... ~'h" .. ' .. · · '. . · -. - . 
:¥~:~~·~th'..J·?~1;~g"p~· ~oi;;~:e·X~J:;e~tg ':dne .~'f7 .~';~if::~~::~n-~\"~y:~r.-:~:\Y-F!~~t~ :i··r-'·.:.::_-~ .: : .::.! --~~~~~·~,. ~1~ _. • • . ~· :.: , . __ ·. • •.. 

.. •·;i;i!i5~~r.'~""iN•':.~-z:. 'e·.lhlir ·mtteisfil~Iee·fol.:~c~,f' ,, . .,,. 'b'ets"ls' · .. ibt¢·'oJ:t: ,:,.'.''\ . :-: , : ,._ -· .:. ' .: . - '>". - ' 
.. z::t.··"·,-.·i·t ·~rrr"·A" "'tl&f _.,.6£\'E'B" ·i;:;;.;, ... 1•~i~:f11r· ,,.;·;.,t:i44;.:"- .,:c)..::_.;.,·\ .. ·;~~" ... ·:· ...... ~:--.. :: ..... -- .:. 

_:·... ~~~41~;;, ·;·~~""\')' f : .e ~~$\r~i~,~~;~:. ·=I~~t··Jr):~!~ i~~~t~a·:.~{~·:::;;~; .. ·.:·.!1.·.'.·'.:-~ .. :~./~ ":·_,.-: · ... ,··.:: ... ·:.: 
.. ·., .. ~ on s ·'e1•.ec,,""w, .. 'lll<llDI'' ,11, .. ~~ .... ,1~ • .;1 .. , - - .... ,... • · . _. .. - . 

·.f :l ·· ~:· :.'.- '-1,:~ . ., .. _.,(I,., ... ,,,,._ .. ,_,~~~- · , :. ·~.i;:~1ii~·:,f ~:i~({;;;-~~J~~~·~:;.~.:.'..d.~~~.;:~f/:'.-:?L~ 
. ~ i!jfl:r -:u.. ~iO:~tL~ ~i~.. ~;a~ ¥~7et ~it~t-· ... :.~:.:·.' -. -:-:~_;·."I .. ~:· .. ·.t;.J~·v.,.f··.;..~:.:~~1 ... :.~<.· ·t·~ .. ~ ·~i :~-
- .. ~ ._ .... r~ ... ~ o_ . .. .: • :· , '. ~ ... ~ ..... fi ·~ .,_ "' .. - ·: .. ~ .- -d·~·~·.~'';::::~···:_I~ -:~-.:~ ·:·: .. i ;· ·-:·: ·:~c.:~.~=l;_;:.~~l~1:~<~~!'"· ~~-~L'.! /:~~( . 

. . •. ' ."- ·. ·:. . ~-.. - i. . :.~: ·:: . .. - • ;. -· . ' • . 
• -... ~~-. ·.•. :· • • • ' •• ~ J •• 
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·-: ; .. lt-6.18 .. :',-)1 ;·:,;;:·:\~ •• ·_.:,.: · 2148" .:: ;.· .. ,, . .t:.W.'&aR:mG:«:S~SSION;';~ 
•• _' I ti:« r.rl·~1(~1:; ' ' • i-"i_~I.';• 1,r~:; ~~:; ~ •l .: -'~-I~:~ ~~ ~ ,1 f .~~" ~~ • : • ·~.,..,. '., •, ', ' ~ ·,I .' ' ~:r: ·t-.~:3';fi~ii'•~:~~~~-~ J, l?lo•~ • '", ~;: :t • '~ 

: ··1l~i~h~.'lt~'(i1~:~f.i~~~J6~·l~~'ijd~~~~~'~.:pfi¥~1t~~~i · 'iie',Jj~{11 
.. , . .. . ... 2lW&2~f62~~fr .. ffiQ.1~jitgf~t-·};ri\'"7·~~'is6ti·~i~:-·'~tllit:io~~ iru3:'Jf.-n· 'if~tt.;~£ 
'-·~~~>:~"it:· ~ ... ..; . .:;\ :, ':.:h .. :· ··,:· ·:-... •·r-..1~'1"~ -..~'::<"-'" ..f '~h ·,1iX·PP. '''. !ut·')t{!] :.m.;''de"y'-Je-~·:len·•··:.J;--1;1·~)<i;i.,":l.".lit'·i; :':l.~ft;. ~aL\;;1 P '"'~ ,.-. 1'r?7i'i>~·· . e . an:n.« · eques~s h-'' l.!.le ·uearu· "" a1<11 a · p"'w ~· """'"'' u · ~. L'"fLt:::S~: 0u : · · · 

· , .... :·'-'" ·;·:-·~ '. :· 1 "k-a~'ld6d°f~r fn S~tion 'i9f8.,.~e prisoiler s~;ll b~ fuf~~-~tt~t'th~\e~~ir\:i·f°hi~:~ . 
. . · ·. . . . . . her 'right to J,"equest a trial pur~i.lant'.to subdivisi'.<:)n· (ti),· 'l;'h,Y ~l~toa~d of Pr:is0n !fetrns . 

. ~ . :: ·. ·', ' '' . 'sh~ll pr0v.ide·. a'. ptj.soner who -r'~qu~ts a trial, a 'pe'titioJ,i· form, ~nd instructions for 
. ;,. , .": ... , "· ··~g tli.e p~t!tioi;i. .~ . ' , , . . . . '. ' . 

;. ;>"~ .· ··: ,~ ·. ·! .... ;~.:: .. ,.{f};.A .Piis~nei:- .who.disagree:> w~th . .'tbe d~t~~atl9n ?.f the .~~ard bf PriS?n 
: r , · .:··:. ·'"/~ .... Ter:qis tli,at he. o:r sh.~ D,'leets the cn~erJ.a of Se~t!on 29\i:l, may file m the ;$U]i>erlor 
:, \;·, ·: . . :r;:f::; "'..~9,ul,t ofth,e·county in, Whi~b.·h~pr $.be is ii').~~c¢pi,t~d·at· ~.l?ein&·tn;ate~ atie~ition · 
... ; , _,<J·. ! '(.for. a hearing oi;l whether ·he' ot s.he, ·its of. the. di;~e of the :B,oard . .Qf Phs()n Terms J 

. '( ', ! , '; . -..• " · ·. ti.ezjing'; met ~he i;:ritetia ot Sectiqn 29li7- Thy court·· shaH coP.quct a hearing on. the . 
)~!. ·.. ··-:: : : ·~ ": ·petition" within 60 qa.leri'dai: dayS. after the petition, i~ filed, unless either time is· 1• 

;i1,, .. • '.·.' • , " . '.· waiveq by the pettti6ner oi' his or her court$e1, '?r good .caU$e is .shown.. t4e order of ·,., 
(tr. · · · · .,- ·.the ):k>ard of I?rison Terms shall pe in ¢:!feet' tJ.nt.il th_e coinpletioti o(~e· court '; 
-~\ '' ' . h . 
·if\ 1" : " " , •• '. ", proce¢din&s· The court shall !J.dv.ise th.e petitione~ of his or er ngh,t ta J:>e y · 
W' · ·' · ~epies~ilted by an attqni.ey ai:ld.' of the right t6 a 'jury trial. The attotrt~y for th~ J 
". · . , .'·. ·.· ·pet~t'iener:.shall" b.e given a eopy· of the petitipn, 11-nd any stipp~rtµig ·a,ocurilent.s.: 'fhd t~ . . ti .. ·. . "· '. hearing shall b~ 'a qjVil hearing;· however, in or~eli -ta reduce c9~ts. the rules of. ·r\. '. - ·cri,mi~al di.scovery, as\v~ll !iS 'civil disc~yery, .s?all: be ~p~litl!-b~T.· The s~n:Q.~d ·1t 
, " m99f shall be beyopd a. reasonable doubt, and If the ttj.al IS by JUry, the J\11')' shi\.IJ. 

: . .:.:.,~:be µnanimous in. its ve~dict: The trial shall .be l;>y jury 4Ii.less waived by both th~ . 
• :,.- ;. " • • 1 ·• ·' ,personiand the district attorney.· . ·. '. , . . . '.: . '1 

"·; .·,, · . · .. :_ : . ,· ~- · (~) :ri ¢.e :aoarc;l of Ptj~on tenJJ.S ~oq.ti:D.ues 0

!J. .pa):'plee's 'meµ.tal lie~ili · tr~atlne~ 
· ·· ~nd~t Section 2962 when they· continue the parol~'$ parole unper' Sectioµ 300i, th'~ 

1... . · • phrpc_edl1fi~ ... oh.f ~~fa, ~eqtt~fl':~li~. 
1
gnld:Y _l_>de, ,app,licd.~PJ~ :f ?li.f · 0't~h· g:¥.P-9~1s:;·~f 4,~~~~!~g,if ~ . . · t e P,.~,!?~ee . a~ ~ .• ~~v~Q ~e'Q:~.. ii;or i;r,., an ··wnet er. e··paro ee s •sever,, ineu~ 

'."·" " ,. 'dis9f)),ei;: 'is ·not in remissi9n.or cannoM?e kept in reiriiSsion without .treatment. : . 

: ~;~. · . . . '.:. ·S~C. 2. Se~tiqn 297_0 .of the J?~ai. cQde js ·l!lhended. to reaq: .. 

. ·r '' ·. . · §::i970. Not later than is() 'clay~ ~~for to \he. t~trninat.icni: of pE¢ole, or rel ' 
' ·.· ' .. :, . . . Jr©~ ppson if ,the' prisone(. refus¢d to. ;i.gree to treati:nedt. as. a corid.i.tioi qf parol_e: .• 

. ',., ·' ... teqµired by Sectio;n 2.962, un).ess good ~<1-use is $powp, fqr the 're4ucjion "cif' that 18 

. ;; oay period; if the ptjsdner's severe ment!i.l di~otder is 1~ot ~ri, r('.:i:itlssiori oi; c!!-nupf.. 
J . . . . ~ept in remiSsioi:t.'withqut treatmen't,· tlie' mediCiil directo:r 9f the state ho~pita,l whi. 
i .. " · · ·:ii; treattng -~he parolee, cir · tli~ colliity Il;ltji,tal h~alt)l directo:r i.n charge of 
f. parolee's ·outpa~ient program, or tP,ci Pirect6r of ,Cor,re~ti~i~ sh~ ~uJ:?init. tQJ, 

. district attorney df the <;:ou11.ty in_ wh.ich ·~ri.e; parolee ·is reieivihg o'µtpatienr _tre!l-tn:~. 
f cir for thoi?i; in piisi;m or ip. a state tn,ental hospital the · di~tclc~ attorri.~:Y- H; ,, 

· · · · · qc;it1nty' of com'tnittp.ent, his or her writt'erj ev?-luatiotj . on remission. If. reqqes~~ . 
. · .... ;.·~.·:.:.: , .... " !1{: di~~octthatfdof11,ey, the writ.ten evahlilllth;m. 'sb.all, oe. a~orqp~i¢d . by ~~ppourt .. ,: 

,;_, .. · .. ~· .. ' ... ·, ~qay1ts; . e l~trict attc)~ey may t ~Ji tile a petition vrith· the. superior.po,.,' . .. f> ·: :· '. :. .': · '· oo_ntjni;i:e<l involil~tary treatment fqr· one y~a'f/·.J.h~ p~titlorr shalfl;>e:a'*'omp~ni,,," 
:11">· ... · · : ·: · .. afftda'vits sj>ecifyir;ig that trea;p:rien.t}· W)illl1.·'th¥'Prisoner was reI~ed ftoi;n:·p'dS.o~: 

.:~~4~t;~:?,ii£;:c~~1!t~iilii•~ti~~~f~~l~~:· ·ts>:'' · ·;' ··. ': : ; •d1'l)fd6','is · nor in felliliiiiO' or:oan;iot 1\e'J;;Oj;(i)\'"icllliiS/6~1nhoCpdsOJ;:; :(i)!j< .. 

··:· .. _t:',;$T.i::~'.·'.~7::,~;~;,·;:~: ::_\·:'~~~~I!!t.!~~-~:~~~"~rii: si$·,:;.·•·•!':'~:·· .. · >~'}· ·:· ........ · :·· .. '. •.. ··• , ..• • .. · .... : : ·· - .. -..:. :: .. ': .. :~. ~:::· (::·}: .. 
;'·.>:=~.[~.~ <1-F{:.1;tfi·jJ5:!!0t;'.ip.'.\::'.i P~b C.'.~~~9G'6"; · k~. '· .. ~'s.·AA<}···· .{~}'::~i:;~¥~.·~.ijk·· ... ~.l(~ ... ;";tlt. · ·e. pi-ac.· .: ·.ed.ui~.· ·.cl'.· : th.,i~. s~ti~. 1i':'.s·h.· Ji .. ~~. lt 
·.!;:;i1 .. ',":··'._.·~~·'~·~:-::'.·:·~·:"':,,-.. :-::··-:.·s~~:~:~~i~~!~~;-~~!~h~~~i~¥l~~!~tJir~~;~~1~~:~~~~~,~~k~~~t!~(~r:: 
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I .. I : • I • • ' • I • f ~ • • ' "'1 

'.;:' . · .. An act. to ameri!f Sktforis:,2962, 29!30, ~o~,2912, ai:i~ 29SQ·'qt uii .. · .. . :. 
' · Penal Code, relating 'to prisoners, and decl3.ring th~ urgency ther~f, r .. . ': ' 

... 
' ,_ .. 

' 

··.""·,. 

· to tak~ eff~ct' immediately. ' . .'. · · ~ 

· [Approved py · Go\>errior Jµly Z1, 1989. File<j. with 
· ·. . ,Sea;etafy o~State July '!7, 1989.1 · 

. . . . . 
·The people of the St~te of CaliFomf~ cfo e~B.ct as Eoµows: t-

, . · .. . , .. SECTION i. S~ctlon: 2962 .of th~ Penal Code is amertcl~d to read: 
.; · · 296~. · As a c;:oµdfti~n of paroJe, a pn~0ner who ·meets· the foll6~g. 

' I'.·• 

I\!. 

• I~ • ' 

,. · · <;i:"iteria ~hall be reqi.lired: ~o be treated by·,tlie, State Pepi;U'tmen~ o'f 
, M~ntal Health, iind the State)Je.partment of Mental ·Health sh~ 

·'.I ' '.;_, 
1 

·,. • 1,:irc:ivid~ the nece~sary treatment: · · ' '. . , . .: °'. . . •''r 

(a) The -.P,riso~er h;i.s .~ stjo,;er~ mfi!Iital disorder. that ~; n,ot in,;, , , 
remission or cannot be kept in reiµi$skiil Withoi.it treattp.·en~ · · · · . 

' . 
,1 'I 

·' ,1 

.. 
•. ! 

'. 

The term "severe mental disorder"" means a.Q.' illness. or di.sease' ot I '' 
' com;l.i~ob. that iuosta.n.Jially impairs.~~ person's ¢.ought, 'p¢rception ' 

of r~alii:y, ~motion~ proc!?ss, or judgmen~; or Y<'ltich grossiy impair~ 
.. . be~av.jori or that ¢einp~trates e~.;l.eilce of an a,cu~~ bra.in fyhdr9m.~ ' ' ' .. 

fpr ·which i;irompt temis~6n; in: tqe aqs~nce of tteaJm~nt, ~ ~e~y .. 
. Th¢ terin ~·sevet-e mental dis~tder'! as ;usaj \n ·t;his sectli:m ·do.es not 

: $dude a ~rso~ty ... or ;i..djt.isinlent · ~()r~,~r,: . et¥~p'S}', m.~~taJ, · 
. . retardapdb, 6r o~et. <l~velbpi::il.ental di.sab~ti~sj :o{ ap<#cqpn to or . 

· abuse of intQxicati.ttg S'l;IQStarices, " . •. :', : .: . . · "." .. ·.: .. ." . . 
. ., '. .The tei;m ':remissi6ti'." tjieans ·a ijnding- Ui~f tJi~ overi;· Sigµs iµi~ ~· . · '. ' 

'·' SirP'P'toms of th~: ~~Vere rriehf~·.cl.i$or~e~ ,'aj'"~·. coiiljolleq ~itl:ief. PY . ' 
-'. " .. pw~hl)qoplc ~~d~tiori.c::ir J;Jsr~950?.aJ ¥iPP9tt;· ?t i}ersati ~·cannot · . " 

. '_: · . · . • . . · l:>:, ~¢pt 'in requssj.9il withou.t Q:e41;nl.ent'.'. i{'dUrin~·the -tea(p_rjort~. : . : 
· . . ." : • :- .· ~ ffie quc;:stio.ti: be.in g .Detore , ilie: ·E.JQ\i!(t<)f E'ri59ii Teiriis. · (;J; ~· triaf eoµrt; . , .. · · . 
... , .. .,. , h~ qr she:~!Lli :~q .iµ ~.¢~?..ti:~~d; 9~· \?(_s!11~h.~·~9:ggy~caj!Y, · ·. 
, . . . VlO{~nt-. exceptµ): [elf-<lefens'¢;'j)t' he·Cl{ Sh~. h_3$ lb..<J,d¢.:il, SeJ:!OUS:tlµ-(llilt. 

of substa:Ilt:ia.1 'h 'SicaI:hartn ti:· ·ti the .. :· "sdri'.. ~ .. , 'Jllierso:aii th"cause .' « .. . . . ., . '. P,. y ·.. . . P:O .....• ~t: ..... ,Q '~ ..... .'· ' .. , ... · " 

· ... ! ··· ·. · ·· ~~~~;~~fothii!T:U~;~~~t!i~Y.X!?J~~~Ai~~~:sv:~tt!!ii~·: ·· "'' 
·:-::-.;. -\~:: ......... }),'d· .. ,. ".: .. L ·.d' ,-. ·'·i:·:· .. ,..h ., • ·.:' _Y,,\ .... ~ ... ,_, .. ,,, ... ".,,-... ,,µ;..,_,. iio .. ,,~. 
• . . • i: ~ ... , ~:i.i .. sL ri~~~·i: .. ~~/16."d. C?ft· ...... ~ .• ~r,~~~~'ifP~;:~2~(;~J..~~~r .. i1·l?,.,·C\":i1 .• :., .... 

. '·,· 

. '·. 

. ·: .. · .. :_·:.'.': ·.we:·~~cau.f-'7.IJ:~'P~~'· ·~~~"..¢ e~_g~ .... ::'i~i'~~t.~.Rn, .. f;n1.~,·.v'~\.W.Jiµ;.iy. · ·.: "· 
. · ,... :, ... · -: · ·ri:·u wecFllie tr atnient;.· l' .. ·.the 'standa:t'cl:°~slihlf~be:wh'.etlier .fue·.. . · 
·.~;·:" ."J:'. \:::\ \i~· '.·f,/'8~¥;6 r·~a:s· ':i'b(~ ~·k': 'a!:~ r~~. ··e'," -::-r,:<'•!'' :·w.h4:'c . ~':ffif~"~b~iit~'! t ·e.· .i .· >'' ; - ' . . ' 

·~ ~UC~•*',{~~\'>;'·"'~~-)\f.~~a,.. . .· ~jf.,.~;;;°1,t.<i'i.•i1hC.•!"T ,•./ ~.'r-\;·"·f:.-J·,.'··,,·;:. " . .' "o·,1--, : · .• '':("'< 
~ •• !. ~~...,\~tr_'1 ·;t;-_·i r;!t~.'1:-C:I): .. ~.J~ ; ;\.:.=ECJQTI1 · . eS;Mncr.;~·~;.::'f;~?i .. ~ .. ·~:.~.:· .. / ·:·, ·~.}~: »;;~:;''?J'.'- .: .. ~ :: ;.--·,.~·;. ;,'~-. ;_·~t .. ~?: y:-~ ~ 

:·ii:.···~~~ .. ~-- -~·i:-{, *"-~~· ,\·.-: ~-. .-~ ~ _ . ~r • .• !~,.:...-~tr ....... 1'.l ..• ; t IJ" 1 :..~· . _ ···~··.,-.· ~ tli'·;-;.·mt~.t:.> .... ~ ... ...,. ... . t-' . _, \ 1·.: ~ ·..:.' ,fJ!.~~11'-· !!-.. t ~ ... , "'l-~ • ,'• · ~ ,,. - . , . 
••~:·,, ,~~-t~'.tr~OJ:;·:~_:.(:~· "'·:·:<::··,. "·:·L,·\'' ~·'.:,,;,~~/'/~ ::/i"r~X>?,·'.tW~~t, .. ,. ! :··"' r:\:0'~!:~:~·?·:..::::··.;'Y/'"_"j.': · · · ·:·;· ..... ,_,, ·:-:-;·'.·:. t:·.· ·:· · ... ~, ,:.~;--: 
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·:.; .'. ;)~~.pris~q.er and~ ~rli~ticing psyclii~t:tjst 9r. psyi;:Holo.gist.frb~ t~e:. : :/ . ., ·>·, .· 
' ' , State D¢partmen.t of Mental Heitlth hav~ evaju.ated the prisbner' at · :. '''.: ·.· ' ·' · .. ' 
·\· · ' .a,. fE!.cility of t~e Deparl:n::i~nt of Correction$,~~ a chie.f.ps}'c~~~f.- · , · '.; · .: ,_, 

. , .oHh~ Departn;i.<;mt.ofCorr~tjol.lS ~as certified ~i;i theBoard.of Priso.n · " · ". ,: · 
'_' . · Te~ms tl_tat ·the prispne'r has a severe men~~ <;iisord,e_r, th~t the , -. · ' 
-. . · disorc{er,is not 4i remission, or cannot be kept in remis~i~Ii Withou~ \ , . 
· ".· · ti~l\tment, t.l:iat the severe r'nentat disorder w~ one at thE:l ca~t<S or" ' .,., 

was· an aggravating fac~or in the prisqner's cti:ii;liiial ~~pavior, that ,.. · ., · 
th~ pris_onei' has been ill b;"e~ent for th~ seve,re mental ~ord?i for. ' " 

·. 90 'days dr more within the year pr:(or to his or ~er para le telel!Sl;i. day. "· 
. that !Jie prisoner used fOTce or ViQlence or· CaUSeA seriQU$ ba:dily .. 
· ,ib,jury m co~tting the crime referred to·~ si,lbdivisic;ni {b), and 

that by. reason of his or P,er severe mental disorder l'he'pruoner:. 

I ', 

" :; r-epresentS' .a sµbstantial danger . of physical ha~ to o~her.s .. For · · . 
. pq~oners he;jn'g treated by the State Deparful.eb~· of Mental· HeRl.tli• '· " . 
pi.i.r~t t'q Section 2684,'_ the certification shiµi l;ie by_ a·· chief: .. 
J,'isychiatris~ of.' the Deparbfl,ettt of Correctiqns, !Uld the· i;;valuatjbq · 

. shi!Jfbe done at a s~ate nqspita.l by th¢ person a~ .the state hospital in 
chafge. ~f. t_real:iDg. the prison1'!1". and 'a vracticing psychiatrist or 

.. 
.. , . ·psychologist from the Department 'of·Cotr~t;ions. . . . 

.{~) If the professio.nals doing. the' evaluation pur~~t ,to, .• ' • 
". · .. p.\}.ragr!ip~ (.I:)· dct n9~ ·com::u.r that .(1) l;he prisoIJer ~ a severe- '' 
I. 

, , metjfaldis<;>r<let, 9r (~) that the disorder is nof in reroissioq,or eaajat: 
. . .' be lt.ept in re~oti:Without treatment; !)r (~) that th_e ~evere o;i~nt~.l> · • ' : 

. ".>· .• , d&order 'was 'a cai.lSe of,. Or. il,ggra_vat~ .th!? ·prisOQ.er':i 'crlmiijlil·. 
. . . .. ; _ .'" 5'af?-ivi9r. and a· cP,ief. psychiatrjs't has certified: the t;>risq~er to· tli~ , ,• .. . " 
, ; ·:1 · "., . '. ,Bfl.Nd of P~~n Tefitis p~ant to this P.~a~aph, the'.!1. fu~ ~~Bi',~ 'p~ , ... 
. . , . ·i:.r.as2ri, T'efti!.S s~ order a ~er .e:x:ammatiol) by ~o mdepengenl:'. •; .. /: · 

i?~'c{~s.Si~.na)s, as. proVided'for i:q Sec#on ms; ' . . . ' . ' ,' . . :/: : . '' 
. l .. 

' · · (~)'. Ofily if' both · mde~ndent ptofe~on.aJs W!iQ. ~valuate. ~¢:· . . .. , ... 
; ) .. :· .. : '· . p_rjsbf1.e~ · pi,Ir-Su~t . to.. i;lllfa~apb. · (2} ~onctir · wi~ · ~e ... ch$~f; ,; : "_; 

' . ' . psy9~t:tjsfs certification,~ffu~·).$$1;les::4e~ri~in patag,:aP,h.(~h ... ·:: 
. ; : d';,}._".' ·: sJ;iW--!~~"j?_i:?Yi~q~ ;of~ subd,i~qn .9e· ap~µt:ahle t~ _th~ prl$on~t:~·;'. . :. : . 

. : ; . , .. ··', . J'li.e t?,tof~s~pna)i!.appomt~ J;!~uiµitt~ ~l;i1;n;12978 shii.ll infqnn Jij~:- .. , . : · . 
~;,,·:. ;.: :., , ... p.p~q.Q.~~:ffi.~~.tlj.&~uipose o~ their exm,una~clj} is hot frea~~nt §4t.t., ., '·. :. > · 
'{·:·;., :>;, .;.;:, . ·t.?: 4~te~E!.if~e P.iliQn~r ;nee ts .cer~ crlte!ia to _be ip._y()l~t~x· ·. ''. · 

.,,... '.~J:;;, .. ;:: •. ·:,:. ·tt,~·~~~4.ti ~· m~~~~y·,d4ord~r~<:l' off~~<!#. I.t i$. not. i:eq?h"~d t}ia,t t:Ji.e:' . : .i . ·.-•. · · 

'~': ::: ,. ;- Y .: · · piis'onet't3.p'pr~ate•.ot,u.nderstand lliat infurination".: :· · .. ; 1~1~ ,,,;-. . · ·: .:·., · 
~i«.~:/: .. /1~;:':1 .;::·;~ ~;1~:trt~;.~~~'.fef~if.~ t~.iti sufdi~9~ .~91 w.~··~ ~lfu.l:e.Ui.~~<._· ' !{i '. ·-:. · . . . · ·· 
,/,~~;; .. _,}~ .. , . : .. t e..- nson1:<r .use~ fcir-c~ 9t wolen~ei qr ca~~ ~~~o~ b%filY· ID,Ji,J.~'YL:;: '.-'"'' ;: . • · · .... . · 
rvt:ti.:~;f;:1/'.>'.·: i:ti~: l@~l9d.-~~~·t~~p,,,h: ;cs~· _L9~' ~bbditan_:ysiti· ;altj~~ ~~)"9r~f~tih)~ 243al .:~.~1i~·. > . ; ;, : .· . . .. 
: ''·t;·"' :';,~,:;. ~ ' •a.tse .JJl'' •Lli>.'enap er SU S uanger 0 · p ysic a,...,,-_..,·,·:,:.·,;.·-:;'.· · , . 
~·}~·.~;>! .. ~:if:.. ·P __ ... ~& ... ' ~:.. .. :i.··~.;~., ~t· ,. ~ <i:t.,:1 ~-, • L ....... 'ec·e~ ... ·'o•';c:~~·a··cc? ., .. ~ . .::·~,! .'.·:· : . . :' ·:1! ~: .... /:,,, ~!~~~ , ... ~·. . . ~" .. 
' ·•• ~ 1,,1.i..:•·t,.. -:-ni;~r.equgA=.p~nr..~,o ,4~.~~ 'I:"!;' .... ~ ... ·1.·· ["911 ..... ., ~ •. - ·=- .-. ·~ ,... . . . -- . Ii''' ,.,,.,'<.v' ·,.~""'~·--·- -~;' ,. .. ,. ,.-.·"'~·;.:;.",;:f~-;;i:1· "'ri~· "..:1'~'·"-<' ,_,,,._. • ., .:.':::l:....J:·t· .. -::..-:r;f'"i'•·~i.:·d·:. · ".... . -. · · ... ·. · .. · · .· ... :i~il~ :'"1 1 ~ 1·r·· h~2·~ ;";Se~ent:!~u ¥:lie <£"".en~.:0ooe J.§iamenu~ a re~~·1 ~:;~--!p~ ',~~·F'~ . · ··· · · :.. .. · · · · · 
~r.r±R~t~i~·.:··;~~:~ · .. · .. 1~i~~~·i·1is··fl~~ .. t;!;~~Y I:~qU,e~1~~~1\eaRftg:·~f6re·.ili6 ~o~~ ·~1·~·~LZ.r1~;::·: ~~. ··. r. ... :. "~-·.:· ~ ~·- ~ :\ '.·, ··. '-:: .. ,,_ ·. 
~~i:>ioii.l~llf!'.'~i~w "''.i~·-·:~,~ ' _..,. ·· 'ij"'ajl' · ""oJ: · t" '·. h....,,,.~:,-:;g"'if; ;50"·'..;1, • .., .. .-· .. · :,;; .. ,J : :· • : .. ; ... · ,-. .. ' . ":: "'' .,. · · .. · · 
.- ... u; .. · , .,.,. ,.. . "'llil ·S OOliluUC a: "''!:'-.1-.t' · ~ -..,,, 1.1. '*''"" · · · · · .. · · ... · · · r~, \~\·' . ':'":t>::~;t' '1'.·~ '· ... ~,rt."·~~"·"9't11_.·..i·_,,,_~~· ~i': ·1i.tt:'..i.· .:.:.:l~ i o;.~·ti. :.- -.:. ,,· ,. .. ,. :.· .,,, ~ ., . ·•, · .. 

":· · " " · · at •ti·i.er ;tisoni;)r"lill' "-.~!l··~m=>' P• ""'e · " . . · · ' ~ ... ". ·~ .. · , . . · 

f.;,,.,,, "·· ····~·.r::. :' "'.·\' '' •'"'·~!~'.' ·' '· ' .· .. ",.,; · ;~;:.; J!~~'.~~< ..... ·:::i ,~li~~~;~[l~~~~i-;;' 
: ; :.· .. - : :'.. ~~ ... '. . : :· 
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' . ',: '·~ \, Of ~cH~~ 2962~-If ~h~l~T~~n·er of'any, persoi,i ap~~g~~ ~ ·o~h~·~·. ·: /;,::, ·> 
' ,'.: ·. : , · behill ae·the- ·h~a,ring requests ·it, '):he hqal:4 sliiill .a.pp1;Hnt two·'"" : ,; 

" .:· :., . ,,.independent· profess.fonils a.s· ptciVide~ 'for· iii. Sectiqn :PJB ... 'fP'~ . .., '. · 
pnsofi.er s~all ·be inforyned at"tlie hearing of 'lili or her tighi: to , , . 

· · request· a .trlal i:fo.rsuant ·to· subdivision (b). The Board· of Pnsoa,' .:··; 
... I ' '"Teri1,1s s_l')ali ?tb.vide a .pnsoJ:ler ~~~ ~eqt1esfS ~ ~. ~ petltiqn f~i:tn ~. : . I 

/:· , and instructions for fihng the petition. . • · · ' , . . . · ' · 
(bl· A. 0

prisonet who dlsagr.ees ~th· the detepilii?-atlon cif th.¢ I!.oard' ,. 
of PriSon Terms that he dr she me~ts the ctjteria"of Sed:fon 29Q2, 11).a)i' , · 
.file in. th~ supetio( court of i:he courity_. in· whic~ ~-e ()E. §lie is: . 

: ~carcerat¢d or is beirig_ hea:~ed -~ petiqon f9r .a h~iµing cixi wl;ieth~t' '. . 

" 

I ~ . 
he or sne, as of llie.dai:e of the B9iud of P~on·Tenru hearing, W.~.t. . 
the criteria of S~tion 2002: The i;:aurt shall condu¢~ a !ieii,rir).g on, t;p.e: ' 

· pe.titfon Wi.thiri 60 calendar dns aft~r. the·petitfon. is ffi.ed, ~ess 
either time is waived by the petjtioner or !US' o.,,. her counsel~ or g.Oqd · 
cause iS shown; The order of the Board· of-Fris0n Te~ shall be in " · 
·~ff~ct {rnti}' the complefibn of the court.proce'ed.ings, The co~t s.l::iall ' 
advise 4ie pet;it;ioner q(his or h~r: ri~ht to. he·.·rep~!!se~ted l?i.,an.. 

"· ; ': . amirney and of the. rig~t to a jl,J.I}' tri~ 'l;'he attptb.ey fo:r ~e 
' .·, , petitioner shall be gi--;en ·a copy .of t~e.petiti~n, :and ·any _suJ?_port;ing 

·.! 

. · tjacuments. The he~g shall be a.civil hearthg; h9'J(ever, m ovder · .... 
. fo reduce cost;s, · th.e ru!e5 oCeri.rn.UlaJ discq°vezy; # weU .. 3.!l c~~ . , 

• · · . .. discovery; sha1:1- qe appll!"ahle. The ~ta!l~!ird !Jf p~pqf s_b,aij l:ie ~Yond · · ' · 
.. -. . a. reasoo.able oouqt; ·an.9. if.. _the trial.~ by Jtlh', th.if ii#:Y shal.l 9~ . .. 
" .. , . ·.· ,· . . u:oapirpcius- in ib> verdict. The trial shlll!· he byjlily.fuil~ wa!ve(! by' 
· .·, . ._ . . . botP: the person a,rid' th~ ~ttictattom.ey ~ · : . :. ~. - . · , ·, . . . . . : 
. :::. . . . · · .. (c) If tli~ Boaiq '6f fris6n T~~ cQntmu~ ·ii.. p~lee's' metitiU : ·, ... 
·,: '.'\: .· :'" h~ai~h tte~tmep.~ up"q_er ~tjo~ ~ whei:i i~i;:oaffi:i~u~ qi~.pai:pJee's .. > .. ·. 

· ': · · : ·
1

·· ·"':" c "·p.ll,Iqle: Wi~er Sect:;!tln 3001, tije·p,rqceµures c;if$#)ectjo~.slia.Ib;mly ··-- : 
':'; .:· ' "·' . ' q~ applj.cable for' l:lie'.putpi;)se_'o{ detefullnA1$ .if.~~ P.i¢ol~~ ~~ a ' 

·. , .. .: · .· · _.·.·; . ·, . ~¢v.~~~ ··went<tl d4or:d~r,·· wfiet!i.~t. ~e p,at~H~~(.:~~y~i:-e, m~t¥. 
. . , :.· :. ·. di or-defis not; .. reriiiSSi6n bi' camiof~ ke'"t .. ili.reiiiiSsion Withoti:t . ~- .' . ' . : 
· ,:;.:. · .. ·:·~· · .: .:ff.;a:trn:e;il~ aiit1wli~thdf- by~ r.e;ason' of b#Plil~~ q~t·~v-~·re ·ro,erif# ,. · · · -· .. · · 
·.· '::·;·· .. ::, __ -, .. 'd,iso"rd~r,,.the parolee_~epres~nts:·a. silb~~ti~'.~ari~~,:.Rf physjcaj .. ~ · · ,<' 
;' .. ':-.. ·:~.,_ : .. · h,attj:ftn others.· ·-.. > .. ', - . · ,._-.: ·.:·1·,,.;;:;: · , , . . .·, 
·~·;.• .. :·: ·· • · : ·<:SEC; 3. · Secti.oi:i:· 2971:i of thir-,Peniil CQd.e ii· ~i;iiid.&Ffa'.l,tearfr .... · . ', ·. 
·?:; I.'~.:.:··· .·: ''. 297p,: Not tit~r tliiili' 180 diiy~_prl:ci~ ·to .th~ -.f~fi~rl::'ci(l"!'aio!e-. : 
.. :<J, "i;~. ·.'<··,_._ ... ,.,.ell -- ·;;r ,.. ... ·'"· ·'"if.•tfr .. p-:·-~, .. ·~-·,, '''£W"dlf""1''"''.''"''"~'i:;'''ti''atiiihlit'- · ..... · · , .. ·-

.•.. _,_'~.;._" .•.:'·'. ·1 .'i :· ·· . .-... 3!·{~c··o'.n·~di· ~.::o·•n°·Plof'1,mar· '~0··1~e-.·-·as·,.'.•·.'.•.r;:..fff:8ri,.br;:~-s,r1a-:.;.en.}:l~/~~.:>.~i:t$•o" ·.~Ji~iius.'~,-- · '·;; :_: .. ·· · 
•..• '·r .. -~:a, .... u. - .P ..... .,.feq~.-~ .. :Y ...... '"° . .., -~-.~~g. ~- ... ,. :.····.· 

·'. \ .. ·",.,.,.:.,".·:is sl;lown .f.or:. the:. redfr 'tioifof' 'at· 80".da · ·.·' i-f'·'. ::'·.if'ih~; 'fi®.b.er,s .. · , ;··: .. ·. . · 

.. ;· . 

· .. ·_ .. -. 

• 1 ... 

• :.! : .- . 
: . ,· ·-.; 

.,.---~· ......... ,.""'~-""'".· -'-. ·~ .... ~ .. ~---"--'-··-~-~...........,.-,.'---..-~-....-.....~3"'""9
~

1
~·-'.-'· ~· _'-"_'---"-....._-,...'-~-...,..,.....,~--->·,=,~,,; ... ,,,~ .. ,; .. "3ectvo~.-,7c~.: 
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STA~ OF 19&1. 

' " I•,, 
r. : ... :·· .. :.· 

: I • ' •• '. •• 

.. : .. rn.eR~~f:disor.d~re~ off~~de~ p-~?~iim olt-or b~~re I?!'!Gember &i,,". .. :·;· ,~ ·.·.·~"· 
,.: · · iw~. 4n~ OLJ. 9r.brf9re: D~cemb~r.3! ~.Ile~ te~-,~ereafter thrcu~:-.· .''·, ·;.:.·':».,i:: -
· , '.1996i which sh~.mdude _all .of the foilowµlg; · . . · ' .. -· , . : .. ::: 
< . . : / (1) Th.e folkiwihg in.fo:nna!:ioh. on ' perso.rts committed to ~e ._ . ; ~-; '. ":: -
.. : ·, !!P'l-e.ntally disorpered 'offender prow~ on ()t after 'ul.Y ~. ~Q89, who.· •- "· ·: ,; : · · 
... haye exhaust~ their rights tinder Section ·2966· 9£ the .)?en!+l. CQ<l,;;. - . · ·., 

'· , :· '•{A) ;The dqration qr treatme,nt for .those pat;ients select~q for the '". . , :· ,. -; 
· · tnenfaily disOrdered _ program,· in.eluding both inpatient and · .. ;.·. ,. ' 
. otj tpatien f treatment:.- . . ' ' ' . . . . " ""; ; ' " . : 

, .. · (B) :rhe · r;n.ll:nber of -~entally dis~rdereq offender patieritS . .'. 
re~ed to custody or to a hospital a1,1e to the cominls$iori of!!'. new., . ··: '' -

_ •1 , . cri~e• to the extent: this µlfbtmll,ticiJ. -~ · av4i.lable fiotn the-'. . · .' 
. Departme~~.of Justice, or due t0 patole revo?cat.:l.on.. . . , . . 

.- . '- ( C) The nu.mbe+ of parole· revocations. ofpe·rsoru who have been"· . 
· .. · tre_!lted previously ~der the ment~y ~ordete~ tiffendc:r pr.Ograin · 

and the reasons for the rev6cations. ' ' . ' ' : ' ' 
. : ," . ( D) Tl:le number· o-f parole. revaoatioxµ f~r all parqlee~ wlios·~: 
· ·. parole wa.S revo)<~d, b!\sed upon p5ychiatrid ,reasoi;iS· pi.trsi!ant to· '. 

,, . Section 264;0 of 'J;'itl~ .15·of ~he Ciiliforni.a C0de: of ,Regµlati0Q.S, · .· -: 
. _' (E) lnforma~on reg;irding recjdli.ism rates for crim4tal conduct 

,· ,. .- · . l:?Y. persons ..preV:io~ly,' tr~ated, tinqe( the melltailY ~rdered" ·: , , 
· · •: · t?lft\!ncier program to the extent ~information is available fror,n tl!e : ' · .. 
, i '° , l'.;>epartment of Justi~~- · - · _ " · · · - . · · ; 
: · . .. (F) Arly oth~r info~tion ~at wim,l.q ~ ~~fuJ: tQ ~e LegisllJ.tui'~. · . , 
- 'i.:: . in evaluating the p¢rf9rmance of th~ me.litany' disot~erec;l off~ndet. ; .. ' .• 
-" pro.gtaxn. ·- · · . · . ·· , " · · · . · . " " · 
' '·::· < . (2) .,,\.~ary description Qf th~ ntjm~r a.rid di.Spositioq of cases" ' .. .' ... 
. - ,_ ~ .. of !;ill, prisqneq wl\o are persoll'allY cp.xµaaJjy ey~ti;i.ted on anci after. _ · , . . , >· Ju.ly 1, 1.989~ by tile Dep8.ttn:ieqt of .Gatr~ti9ps .i¢.d· the stil'.Vei' ." ' 
.;., -. , P.e.P.~tment «~f ~en,tal .I-foalt:q fqr. p~:>$$;ible !:r~atm~nf ui:i9er ·tli1;":;· · · 

.. '." ; .. ; m~ntilly. cllior:d~red. 9~e.nder program, ~ncludhig disPdsi~ini. ot ~ t .' -
':.~ . 

1
: • h~;i.ring or court l?roceedings. 'I'Ji~. 1:·~P.Qrl a.1$0 shall conta.fu a. bii¢r · · _ " 

··-· .· · · ~lariatiori, :3,s tpe · 4¥Partm¥~~ d,eeiri approprla~e. to ·¢~!~ t,hf; ·,. · . · · .. 
'·::t:;{ ... . Q.~f:a... .. ·. : :.· .. .' _:; < ··:. . . ' .. -: ·'," .. ; ~ ~. :·· . ··1·: ·, . .-:'<·.;· .. ·· .. '· 
; ·;·: : :,-· (t:) -The OepartmentQfCorrectjoi:ts andth~·State Depa.tfnfent-Qf' ' ~ ·
;::: ~ '.: .. Men:ta,f. i!ea.i.l;h, in"ixinjlll'!ctii:n1 Withjj.i(;;Jl6iir(f9f.Prison.Tenns, sh;iil:':: .. ._ . ·· 

'• .\\~,.' :: ·,: 1.'n:oVi~e: 'a. pr~~··.r!fJ?i>rt ':t~; '.t'.:b:e J#gi~~a;tute . on .. 01,", .. bef~f~<:. '_.; ' ; 

.''· ' . 
~ .. 

. · ... ' 

...... ..... 

-, : : ' . 

: •;,: .. 2;·:i,.,;,.l)~~lj!¢b¢r?l; !~>.A~tibjp~fthei:;¢P,tji:t; pt<l.~~gl'tl}~y·.in~e~d to~/.'·· '.:· · · · · .:. ·r Hi ·· .. it,·· -··"e& '·a···· bdi ·'·a--·(o}· d -- .... 01··rn.s:-·-.. · .r::_ ~: .. 

'fr.~j~T·~(.;~pz~~1:f:~~~~;i_:_
1

;·~'·U:a:.;- ... ~~!o~:·sj::~:::Ju~~,:;::·!.~'.i:·r:· -·.·· · ··· 
!:i:,·~-~;. ,,,:tii!~k?rribtfCa~iV~.·9il·'·'Pii~d~\s;J:teif'·~&·":~·;;,tfie>~~te::·,.: ···, · -. ·. >:>.·.! .:-... -· 
i~)~!:!-;i_:;.;;,.,.JU"dicifiif·y.:cOriu:i:U1tli~: ::·; .. ,. :·: .. ·:. " ·,.:: ... ,. ~,.:. ·. · .· ·; .< .. _ ... i:.. -. :. : · . · · · . · . .-::''.: .. •. .-: ; -··' .. - - - ·: · · ... · · · · 
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'~~ _·. ·. ''. .. sectiQn., bµt.,the ihfo~a,tio~ shiLll· n~· be uded· -~ Piit ~a~- "ilia~·:-.: ..... r 
· • ' . .. · 1 · · disd9ses conf?:de~tja} · 4U~~ation; ·nor sliaU uui.t . · corifident:ial 
.-·, "·>-', .. · infi,.or:m_a~on be t.!Sed for any other pu'tpo~e. · . . : .. · ·:.- ·. . 

f •1 \ ... I l 

,. · · · ·SEC. 8. 1TWs act is a.n· _utgency staj:Ute nea~ssary, "for tli.~ · 
· · .iriunedfate pres~rvat;ion of.the P1.lblic p~ace, health, oi:' ~aj"ety 'q'ithµi . · · · 

" the meani,ng ·of Article rv of the Constjl:1,i.tion and._.sh.~ go int\) .. 

.. 
' ' .. 
' 
' I r • 

.. ·. 

' 

. . . ~edia,l:e effect. The f~c;:ts ·con~pl;Utin:g, the neeeSsity are;. . . :· · ·' 
, '· . . The Court of Appe~ in Peop!e ·v. G1bs.on {204- Cal. App. ·34 1$5) ". . 

d~clared p\\rt .·of Artir;le 4 (commenci,rrg .with Sec~on ~)-·<;it 
Caapter 7 of TitJe 1.of Part 3 of the i;>~a.r C9<fe in Viqlat;iOO: of: tl:ie 
eqU.3.1 ~tot~ction cl~use of the United Sti:i:tes Coi;istitutiorl:~cauSe it 
c;loe~ npt reqllire prqof the persol). repre~p~ a substanJ::lal danger _oE . . : · 

, ppy.Sjcaj qarin to··atbi:r.s.. by reas'oi;i of his pr lier se'\'.'i:;:re mental 
· dj.s6rdev lh order to .keep Ui~ trientaUy disordeted affericier pr9grali:i 

. in effeet for tpose perso.n& who coairi:tltted theil' cril:nes on· or iµter : .. 
.'. Janu~ 1, ~986~.it is'nec¢ss~·that thi~ a~t take·eff¢tt:illµne1J:iately. ,, 
< , 
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BILL NUMBER: SB 1918 CHAPTERED 0'9/21/94 

CHAPTER 706 
FILED WITH SECRETARY OF STATE SEPTEMBER 21, 1994 
APPROVED BY GOVERNOR SEPTEMBER 20, 1994 
PASSED THE SENATE AUGUST 29, 1994 · 
PASSED THE ·ASSEMBLY AUGUST 25, 1994 
AMENDED IN ASSEMBLY AUGUST 22, 1994 
AMENDED IN ASSEMBLY JULY 7, 1994 

INTRODUCED BY Senator Campbell 

FEBRUARY 25, 1994 

An act to amend Section 2966 of the Penal Code, relating to 
prisoners. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1918, Campbell. Prisoners: severe mental disorders . 
. Under existing law, a prisoner who disagrees with the 

determination of the Board of Prison Terms that he or she has a 
severe mental disorder that is not in remission or cannot be 
kept in remission without treatment, as defined, may file a 
petition in the superior court of the county·in which he or she 
is incarcerated or is being treated for a hearing on whether he 
or she, as ·of the date of the Board of Prison Terms hearing, met 
the criteria of having a severe mental disorder that is not in 
remission or cannot be kept in· remiss.ion without treatment. The 
court is required to conduct a hearing on the petition, a·s 
speci:t;'ied. The standard of proof is beyond a. reasonable doubt, 
and if the trial is by jury, the· jury is required to be 
unanimous in its verdict. 

This bill would prohibit the court's consideration, at the 
hearing on the petition, of evidence offered. for the purpose of 
proving the prisoner's behavior or mental status. subsequent to 
the Board of Prison Terms hearing. 

'This bill would also provide that the court may, upon 
stipulation of the parties, receive in evidence the affidavit or 
declaration of any psychiatrist, psychologist, or other 
professional person who was involved in the'certification and 
hearing process, or any professional person involved in the 
evaluation or treatment of the petitioner during the 
certification process, as specified. 

This bill would also provide that if the court or jury 
.reverses the ·determination of the Board of Prison Terms, the 
court ~hall stay the execution of .the decision fo'r 5 working 
days to allow for an orderly release of the prisoner. 
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CHAPTER 706 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 2966 of the Penal Code is amended to read: 

2966. (a) A prisoner may request a hearing before the Board 
of Prison Terms, and· the· board shall conduct a hearing if so 
'requested, for the purI)ose of proving that the pr:f;soner meets 
the criteria in Section 2962··: At the hearing, the bµrdep. of 
proof ahal.i be on the person.or agency who certiff<:id the 
prisoner under subdivision (d) of Section 2962. If the prisoner 
or any person appearing on his or her behalf at the hearing 
requests it, the board shall appoint two independent 
professionals as provided for in Section 2978. The prisoner 
shall be informed at the hearing of his or her right to request 
a trial pursuant to subdivision (b) . The Board of Prison Terms· 
shall provide a prisoner who requests a trial, a petition form 
and instructions for filing the petition. 
· (bf A prisoner who disagrees with the determination of the 
Board.' 1bf Prison Terms that he or she meets the criteria of 
section 2 962, may file in the superior· court of the county i.n 
which·fre or she is incarcerated or·is being treated a petition 
for a"hearing on whether he or she, as of the date of the Board 
of Prison Terms hearing, met the criteria of Section 2962. The 
court shall conduct a hearing on the petition within 60 calendar. 
days after·the petition is filed, Unless either time is waived 
by the petitioner or his or her counsel, or good cause is shown. 

Evidence offered for the purpose of proving the prisoner's 
behavfor or mental status subsequent to the Board of Prison 
Terms=li:earing shall: not be considered. The order of the Board· 
of Prison Terms shall be in effect until the completion of the 
court.proceedings. The court shall advise the petitioner of his 
or her right to be represented by an attorney and of the right 

·to a jury trial. ~he attorney for the petitioner shall be given 
a copy of the petition, and any supporting documents. The 
hearing shall be a civil hearing; however, in order to reduce 
·coats, the rules of criminal discovery, .as well as civil 
discovery, shall be applicable. The standard of proof shall be 
beyond a reasonable doubt, and 'if the trial is by jury, the jury 
shall be unanimous in its verdict .. The trial shall be by jury 
unless waived by both the person and the district attorney. The 
court may, upon stipulation of both parties, receive in 
evidence the affidavit or declaration of any psychiatrist, 

.psychologist, ~r other professional person who was involved in 
the certification and hearing process, or al;ly professional 
person involved in the evaluation or treatment of .the petitioner 
during the certification process. The court may allow the 
affidavit or declaration· to be read and the contents thereof 
considered in the rendering of a decision or verdict.in any 
proceeding held pursuant to subdivision (b) or (c), or 
subdivision (a) of Section 2972. If the court or jury reverses 
the determination of the Board of Prison ·Terms, the court. shal·l 
stay the execution of the decision for five working days to 
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CHAPTER 706 

allow for an orderly release of the prisoner. 
(c) If the Board of Prison Terms continues a parolee's mental 

health treatment under Section 2962 .when it continues the 
parolee's parole under Section 3001, the procedures of this 
section shall only be applicable for the purpose of determining 
if the parolee has a severe mental disorder, whether the parolee' 
s severe mental disorder is not in remission or cannot be kept 
in remission wfthout treatment, and whether by reason of.his or 
her severe mental disorder, the parolee represents a substantial_ 
danger of physical harm to others. 
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5 cif the Welfare and Institutions Code·: CmnmenclngJanu.ary 1; 1986, 
the Stat~ Deparbnent of Mental Health may adopt regulations to· 
modify those ·rights as 'is necessary in order to provide for the 
reasonable security of thtl inpatient facility in· whl,cli the patient is 
being held. Thlj; paragraph and the regulations adop~ed .pursuant 
thereto.shall become operative cin January 1, 1987. · 

(i) This section applies to persons incarcerated before,.as well as 
after, the effective date of tliis section. · 

(j) The definitio~ in Section 2960 apply to this ·~ecti(!i;i,. 
(k) If \:here.is a conflict between the proyisions of this section and· . · . 

Section 2960, the provisions of Section 2960 shall- apply;. · · · . · 
SEC. 1.5. N()twithstanding any other provision oflaw; there shall 

be no prohibitiod or' li.initation on t,he placei;nent in any state hospital 
by the Director ofMenta.fHealtb

0

ofjudicially committec;l. perscii1S or 
of persoris ·confuied in a state· hospital for purposes of mental health' 
treatm,ent plirilulm,t:to the Peri!il Code. · . · ·. · . · 

SEC. 1.7." Reunbursement'to local agen(:!ies and school districtS 
for costs ~dated by the state pursuant to this act ~hEill be made 
pursUari.t to Part 7 (commencing with Section 17500) of Divisio114 of,. 
Title '2 of the Govemment Code and, if th() statewide cost of the 
. claim f'or reimbursement· does not exceed five hundred . thousand 
dollars ·($500,000), sh.all be made. from the State fyfandates' Claims' 
Fund: . ' . · . . 

SEC: 2. This act sh!J.].l only become operative i(SB 1296 of the 
1985-86 · Regajar Session is enacted, in w.hich case both this act and . . · 
SB 1296 shall become operative on the operative d!l-te contained in 
SB 1296. If SB 1296 of the 1985-86 Regular Session is ilonmacted, this . 
act shhll nbt" become operative. · · 

CHAPTER -1419 
. ' 

I 
I 

i 

·,;. ,r 

·, 

i 
. i 

•i 

I. 

An act to amend Sec!:ions 2960 and 3003 of the Penal Code, relating 
., 

to prisoi;i.ers. . · · · ·1 

[Appro~ed by. Co~ernor October l, 1985. Filed with 
· Secretnry of State October 1, 1985.)· · 

Th.e people of.the State of California do enact as EolloV(s: 

· SEcTION L. : S~ction 2960. of the Penal Code is. lllI\ended to read: 
. 2~~.0. ... (!J:) · T.J:ie. Legislature finds t:P.at there are . pnspnei:s wh.o . 
hav!:l a tree,table, severe meiiital '(iisordei wbich caµSe(l.,,was one of ,. . ·. :: ! 

. the eatises :of, or was an aggravating factor ill the c6m.i:riissi6n of the ' . . 

. crinle foi·,!'l'hich they were iµcarcerated., Se,c:on,dly,, the Legislatu,r:e. : . , 
finds that ifflle se:vere mental.disorders of.¢.osej:rp.soners.are hot in·. · .. : .. ·:.-; ·.: · .;.·· ; 

··. r~Iraisslon:o~.c~9tb~:kept ill r~n;llSsion at tP.e·time of their parole - .... -~.:·:. ·: .: · ·· · ..... 
·otrl).pon.~e.bjj-tj:a,Hon oJ.pa;r9le;.thef~.is a.d.Uiige~"to society, lliiq the'· .· ,_:·;:::;:,:;.'. :: .,· .. i.·;;,c: ··.'.·.; ... 
.state:has-a':ci(j_i::Q.p~llingintefe~tinprqtectihg'the:public. Thirdly; the ,, .. ,,·":··\:::~, < ·)::::~ · · ·· · .. 

~. • .~,-• · .... i,i.f · ·.· ·--.. · ... ·,;:_:···:_:.;.~ ... :-,::'.f .. _i-_:.:··.·.--:~.· .. · .. ·:Y.·~· .... ·.:··.·.·.·.;.~.r_·.:.-.·.:::7_':.:-.:·.;:.~,~.;-.•. '.:.·,·_·:'·;...~ .. : ... ··.·.:.:_·.: __ • ... ~-·.1·: .. :,::; .. ;;.·_:[·:· ... ~,t,; ...... '.·_,:; .. r.· .. ~-·-'.·;·.:.·.· .. ·~.;;,;_:~.:_;.1~3f ~a=:',9::,:_._· ... ~~_.:· .. ·.: , · :~::<,:~-. : ·'·, · · · ·; • · ·, · -.·· · -··:· ~ \;;-;,~:~[;,· .. ~':' J';~;:::>:;~~-+ro ~ -~::::'·,:; 
... . . :.' .... __ ,__ .... ; .. . !'~ ·> ~, : .,:: .. , .. - io :o~)~:',~;i:" ··::n~.-L:t:·· ~~;:bi+~ ·:~~;:'I,'_ 
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LegislE;rue .finds that in or<J.er to prote·bt·'thi;i piil'ilic fri>m- rlios~ 
persqns it is ·necessary "to provide mental .health 'b-ea~erit until the 

·severe rrientaLdisorder which wa.S one 6f the ·ce.us'es :of ,at· was ·an· 
·aggravating factor in· the •person's •prior.! critniri:al ·beh!i.Yior" i~ fu 
remission and. can be. kept fa remission. . ·:· ·.", ·.· ·;_ :· ." · ':1 · · :,, " 

· The Legisla.tiire further ·fim;ls and. decl~es the Departnient Of 
·Corrections sl;iohld · evaluate each.· 'prisoner for severe '--mental 
disoi-ders during the first year of the pnsoner's sentence, and· that 

· . severely mentally disordered prisoners shollld be provided with~ 
. appropriate level of mental· health· treatment while. in ·pruon ahd. 
· when returned to the community. 

(b)' As :a 9ondition of parole, ·a ·prisoner who meets the following 
critetia shall be required to be i:r.eated py the·State:Depiµ;tmenf-of 
Mental· Health, and the State Department of Mental Health shall 
provide the necessilcy treat:o:i.eni:: . . . . ; : . . . ' . : . . . . . ' . 

(l)· The prisoner has. a sev~re mental disortlei' which ls not in 
remission or cannot be kept in rernisSion w'itlioti.t· treatment.· The 
term "severe mental disorder" means an illness or disease· or 
condition which Sl,J.bstantially impairs the person's thqugJ;it, · 
perception of reality, emotional process, or judgment; or which 
grossly impairs behavior; or which demonstrates evidence of an 
acute btain syndrome for which prompt remission in the absence of 
treabnent is unlikely. The term " severe mental disorder" as used iri 
this section does not include a personality or adjustment 'disorder, 
epiJepsy, mental retardation or other developmental disabilities, or . 
addiction to . or abuse 9£ ip.toxicatiD.g .substances. · The term 
:''.remission" me~ a findiilg that the overt signs and f!YIDptoms of the 

· severe mental disorder are contr6lled either by psychotropic 
inedication or psychosoi::ial ~pport: A person "i;:annot be k~pt in· 
remissjori. without treatment" if during the year prior to th~ question 
being before the Board qf Prison Terms or a trial "court, he or she has 
been in remission and be or she has been physically v;iolent; except 
in self~defense, or he or she has made a serious threat of·substantial 
·physicaJ. b,arm upon the persoii of an0ther so. as to cau5e the target· 
of tlie threat to reasonably:fear for bis or ·her safety· or the :safecy' of 
his or her 4nmediate fainily, or he or she has_inteJJ.tionally caused 
property damage·, or he or she has. not volunt_ai:ilY fqllowed the 
tre!l-tment plan. In deten:nining if a person has vdltintarily .followed 
the treatment plan, the· standard shall be· whether. the person has 
act~d. as a reasonab~e person would in folloWing the treatment plan . 

. · · ·:· (2). The se-vere mental disorder was one .of the causes ofbr \i,'as'ari. 
aggravating factor. in· the qomrnission of a: crime· for which the 
priSorier :was sentenc~d to prison. ·' . · . 
· .. ·(,~) TJJ.e prisoner has been~ !=t'eatm~nt for. the severe, .ment~ 

· · · , ··disorder-. for 90· Clays or more within the y~~ prior to the pnson~r~ s: -

\ 
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' 
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. . . . . " :. . p~ol~;o;r release. ' .: . :· . . . ' . . ' . . . ,·' '; .. . . '•·· . 
:-i··; ,,: •. ~~) .. g_x??r to_ releas.e .on, parole.the; per.~oii._in chai:?e ofgea,~g l'):i~··: ·~ ...... . 

·• .. c' ...... : .••......... , .·.'..: ... : ,, P,'.fW;.P,~¥"~;.apd ;j;·practic~g psych;i.atrist or psycJ;iologIB~ £t0!.n. tfl.i;i~~~~ ;: ' .. · 
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fa?Jity of~e:DepB.<'tment it. Co:n:ec::tio~; .ancl: ~. cbi~'f, :P.5Y~.hi~~t}~f'· . · 
the·Depar.tm.ent qfCorrections has. ~rlified"to tlie.:Bciard of'Ilnson.• · 
Terms that .the ,piisoner. has" a, severe .,men.ta!· diSoider,:· thaJ: 'the 
disordedil not in"reroisSion;' or camiot be kept iii. r,e.Diission d'tj~, tci: '" 
mr;Ydital · 6r ·psychosocial· :reasons. or failille ·.bf· 'the: :·prisori.er· .to• 
voluntarily follow prescHl;ied.·¢edic~ treati:D.ent, :oi: both; and'. tha~ · . 
the sevei;e · ni.enthl disorder wa.S · on'e- ·of the cafues: . 6t .. 'WaS· an . ' 
aggravatii:J.g factor in th~ prisori.et's ci:i:tiiuial ·beh.avior. For~ prisoli~r~ ., ' 
beihg treated by the St~te· DepartIIien:t of Mental.. He:a:Jth ·i?UI:si.iiiiit · 
to Section-2:684, the certification shall b¢·by a chiefpsychfatriSt Ofth~ 
Depa:itn'.).ent of Corrections, a.rj.<;l the· eval.uatjon shill' be. do~ .. li:t ~· 
state bOspital.•by tlie pers.on a~ the state ho8pitiµ in ch'a.,ge of i:r(i'attiig · 

· the,piisotu:ir .. /µid·~ practicing .i:isyc?hiatris\: ()'r p~yc1iol~gist·.'fr6~'~e'\. 
Depattme'nt.ofGorrecnoI)S:. · . ···:. , ...... ·· 1 

""· ..... ·:'::;~·.''': '. · 

If the professionals doing t}ie evaluation do not coticut that (f,.) ,fl:ie . 
prisO;il:ei has a severe IB<;lntal. disorder, 1?~ (B) that w~ dis'oi:de:ds ii9t\ 
in :reriiissibil or cannot be kept in remi,s'sion, or (.qjp.B.l.i :fue .. seve!e' . 
inental disorder was a cause of, or aggravated the pr;i:so.net's. c~ · 
behavior, and a chief psychiatrist ha's ceipfied the;'ptjsqil,er t\i ;.tji.¢.: .. 
Bo.ard of Prison Terms pursuant to·!=his paragraph, the:q,the Board 'C.if . '. 
Prilion Ten:ilS sh;ill order a further exam.i:D.ati9n bY. t:Wo iiidepe:ii.d~nt · . 
profesili6nals,· who· have· at least five. years of eXperi.i:inc;e ·in "the' · 

. diagnosls·and treatmen,t of mental. disorders; wl,lo 1n!IY.'.~e ·tjther: 
psychiatrists, or.liceI)Sed psychologist.s who ha,ve a c1r:ictOral'~egree iii · 
psychology. Only if both independent professi9nals cqn,cur. ,,,Tith the "' 
chief ' psychiatrist's certification; shall the pro'\iis.ions . of thiS · 
subdivision· be applicable. to the p~onei:. : . . · '. . · >' , ' · · · · 

· . On July 1 of. each year the Department 6fCoTI:ect1-o~·:and ~e · 
State Departmen~ of fy.lental. Health shall subi:iJ.it tq' '.the :Board :of · 
Pti$on Terms a list of 20 or more. independent P:\'OfesfilonalS on which· 
both' ·departments· concur.; Th~ prof~siox;.'als. shall' n.Oi:·)'fiC~fafel'<: 
govefW):l.epct'· ~ployf!~S ;;\llld, .. s):iall,;.hi,i,y~. a~ lea5t fivl'1· :Years Of, 

·:=~~:a:.::.~~:c:;t~~~~Jt-~~a1t~~tt:~:\;~~ '.'.: 
doctoral degree in 'psycholoipr .. Fol'. P.Urposes·; of. thiiqub:~Vl:Siqi:J.; · 
when the Boarq.of Prisop Te.nils receive:i',tl:).e. liS,t,·'fuey''sMfl·'only . 
appoiiit fudependent professionals f;rom i:he IM. The list shill not be .. 
biri.ding Op the Board of Prison Terms·iultil they have received it; and' . 
shill :not be·,binding aft~r June 30fo)loWing i:~ccipi: of th~. list:·;·'·· ' 

(5)· The~rime referred to iil paragraph. (2) w~ a ci.irne'il;r which· 
the prisoner useP. force ·or vio!ep;ce; .o:c: .c':~psed serious b6dilY. ~jury 
as defined ill paiagrapl,1 (5) ofs11l:idiVision (e) of Section '243'. . 

· · (c) '{l) The treatril~nt.,requrred'.by subqivi'li'on (b)_sh\l,ll. be 
inpat;ient imlf:lw.the ~tate p~paii;m.ent o~ M~µta.l :t{ealtp Cer);ifles tci'; 
the·B.oard :ofJ'rison Terms that there is reasotiable'i::ause'tb:beJie{re'i 
the. parole~· can. 'J'.ie safely 'al:ld~ effectlveiy: he£ted; bti' ah :(;utj}atifuf ~ 
basiS~ in: wbic]+.6a5e the Boj!Id of Pi'isori Teims shajl p'er;mi~ t{ie S~a~e. . 
Oepart:mf:lnt -0f. Mental ;Hes.Ith.to place the pa:rofofj· ill' ei.li·cn.it:patii;ini::• 

. .... trei;\tme:µt".prografu specified. by the Sta~e Dei;ia:hlriiint;of'Menl:ai · 
.... . .,- . ··•·· . ····- ~ ....... - .1 .·.' • ·:·1· ·: :· ~ '. • . :' ' .. . . : '"<" . ·:· ·,·.: ··: '. "; ··.: .. . .. . 

.. .... ,. .. .... ., .. " ....... , ".,, ·,.. .·'·1·a.'.a:'.'Di" , 
.. · .. ·· ... -.-~ ·,· \ .; ;.. . : -· .. "~:' 

': ': : · .. i'." ., .. _ ...... · 
· .... '•'· 
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sq:1.4 ...... : . ,'. <~~~ a~·~.9:~'. :. : .<:-.: :;'. :.:·JPN~4~:9 
. . . . ~~hl\:P.:·:Ahy pris~net. who. is -~~ b~ rei;i~~ci ·:·fti·· ~&bep~ .'ti19~~erit 

purs\.iant to. subdivision (b) shall be informed ill 'wntirig 'of~ or.her 
.. right tq. request a hearing· pursliatit· to subdiv'iSibn (d)·. · J?nor' to 

,Pfa.sfilg .. a parolee. in . a .Jocal · 'butpai:ierit: :progr~_-·i:Ji;ii· State 
. Department of Mental Health sliall consult With the local outpatient 
pf'ogram as to the appropriate ~atmen:t plm.:Notwitlist?-UciW:g any 
.othef°:.provisi!Jn Of law, a parqlee ordered :fo'' hav'e: l;>ut:J?.atjeri.t 
~ea~e:n~ pursuant to this section may be .. placed·in an f:!lltpatient 
q:~~:tmei:tt ·pr.op-am. used _to provide outpatient i:J:kiatii:i.eht}m<l~r 
J;'jl).~: ~5 , ( coµuneo9ing with ·Section." 1600) • of:~ii::rt .~, ,b1:1t•:'the 
prpc:~~~~;l?r:OviS~<?n:;i of Titl~.15 s~fill riot aJ)ply;·Thf~.esfM: of an 
o\li~ati.e!;lt,.P.l'Ogt!im used· to provide. tteatm.ent' l:Ull:ler: Tltlif-.l!Hn 

. \;.ihiCffa'i:l'ar6foe is p!~qed may place ~'6 ·iia:rtilee'lli a, ~e~uil'\· ~eiital 
· . · heaJth facility. if tb.li:1 parolee c!lll <no longer. be safely. of' eff$ctively 

· . · h'.eatt;'ld in the :outpatient progr.ain; and·UJ.itit tt\e paioI~e ca#T:ieS-Mely 
. and.'..effectively heated in the program'..,·Wi\:hiii: 15 days afti~r · 

.. ,PiaC:e~i4 4i. a s~ci,ii:e facilizy. tlie· 'State . Depili1;nierif16f · ~etital 
. ae4.lth ~hi\11 conduc~ !l hearing on.whetner tlie par'olee can lie: safely 

. - · ~O. ·effecliy<;?ly treated ill the program .. Before deciding.'toi's.Bek 
: : revqcation of tl:le parole of a parolee . receiving• rilei:J.faj' I:ie8.!th 

· . treatlnent pµtsuant fo s~bdivision · (b), and return him or· her .to 
pi-i.son, , the parole officer shall . consult with· the <;lliec;:tor ·of the 
par.olee'.s ou!;p;;ttienfprogram.. . .· . · ·· :.:.' ·· .·' . 

· ·. .(2) ·If. th~ State :i;:>epartnient. of M~tal ·.Health: ·ha.S not' pl,iiced a 
parolee on outpat,i~t treatment within sixty' days after receiVin.g 
qustocj.y·."of the p,ip;()foe or itfter parole iS continued pip;su,8.I).t to 

. Section 3001, the parolee may request a heari:iig before the Board of · 
Prison Tehn.s, and the board.shall conduct a hearing fo de~e:nn.41e 

". ;w:Jie1=her .. ~e prisone:t .sh!µl ~e treated .ai m inpati,e'(lt:. cir· an 
. , :. :: . qu:!;J,?p.ti~n~ .. At ~e , P.!'le,i;~g, ~· burd.en. sliaII:· b~ 6ht tl't~ ·State 

. ' " · · pep~;i:~ei;i.~ ..of Mf?IJ,tar}:l.eaJ\h .to est~bli,s4 ~.t ~ey p~()li~f,:Ff;l.ql;ti,res 
· . ·. . i#P~J;il'i.nt t't. e11t;n:i.~i;i.t. -aj

1 
p~~<:_rib"il· ·. i,tJ, ·~ ·~µbqN~~~~):f''.i:Q:,~:).?~bii!=lr 

-':. ' " or'."':;.."~ "ei'so . a earl.u "'.' 01HliS. ·r-liet· b:ehili' 'at m·l!l heafm ... lieq. iiests . . . ~w !:' . ;a., PP ... c; ...... 0. . . . . .. . 5 ·'' .. 
: . · . it, th~',ociiu:ii sb;all _ai:>:P9Wf: twl) #J.~ependent.{irofosal.qnafs itj P.ri¥ded 
. . fbr." fu pai:agf.iiph. (4) of 8uqdi~iG1Ii .(b): ':.:. : . < ·. :. · :' · '· ~·,·:: · : · · 

: ·. (d)'· (1) _A,:prisoner,_,may.. i:equ8sj; ~heti.ri+ig before th~:l}dll:rd of 
. .. · Pri,SoD.. 'r~ri:ns •. and ~e bc;i~d.shall c_o11dlJ.cta !ie~g ifs~ i~qu¢S~ed, 

.• Jqf l;h!'l .p'uip9s~ of .proving•thli.t. the prisoner:· d9es ·n:9t in.~et ·~e 
.· · · .criferi~ ir.i: siJ.bdiviSi9n (b). Al; the .hea:tjn..g' the bufdeJ.'!, of ;prqof·sha:ll 

... b,e. «;iD." $.t"i···,person. or e,.gency .:wh.o: •certified .'the ':P~,di!~:( µIid~r 
. :P.#asrai;>l:i:· .(4). of suJ:l\livi:ifon,· (b). If .the pnson:ei,' or'.An.y_'.p¢bion 
. '..apJ?eB.rip.g o.n his qr hl'Jr pehalf at the he.ariI;tg requ.ests.1t, fl:t~ \Join:d 

,. ' 

·,; 

•' .. 

., 

.: 

. · shlij.).._appoint.:tvirQ #J.c;lepel).d~n~ Prcifessiotiaµi as:·Prqvide.d·~~<'>_F )Il. 

. '·.: ~ '.tl.ar~·gi:.~pl;i. ''( 4 > . of sub(llV:ision. (b) : ';['he p~onei ... sb:a4 :.De n#'&r¢~:'1 . at 

. ,,,~, . tli~. n~anng'. Cf IDs Or' her right tb request ii: trihl purfu~~~frp!fr~~raph 
· (~)'. .c>f thi~ stJ,bdivis_ior;. The. Boarc;l. o.f Prison :i;erms'.sb0.J:l i,:>r~~de a . . . 

••• 

·e . 

- ' ·.p_rl$oner Wl;io.·requests'a't;nal a peti~Onffqrni:anc;l.~~®.~~on,s ,for . 

. ··. · < ~ :.:::_. •_ .. _.,,. :_._.l'.:·~.\.if.1:;t,_:~~~:!~".'~·~·~~~f~·,;~~~:~,o!~~tI1 '..• ·· .. ·L .. • ... 
.. . . . ,__ . .... :·-··'·''···· .· .. ··_._:_·_,<;:_,_' ... ::·_·'s· e..c. ±-·.'1u'" 7 

··. ·:·· 

... . -: 

_, .·. · ~·:.··.~ '.j:,t~~-:~·~~·!:: ·';",.· :.:.'.··~~·.,. '• ·. 1.: l~ ... ~~<··· Y\. 
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of Fri.Son Tenn.S that he or she meets~~· c~iteri~.of sub.di,vlsion::,(b),. · · 
diay· roe· iri the' superiot court. 9f the .county in _""{hich he o)'. s)J.e· iS ·. 
iricatcerated or i,s.being treated a petition for a nearing on wheffi.er'' 

_be 6r she· meets the criteria of rubdivision (b ); .. The co&t·· sha)l 
eondtic.t a hearing on tlie peti):i.on wi,;hip:sixty calendar days,a.ftet tliei, 
petition iS £Jed, unless f)ither time is w~ved by th~ petitj.oner odriS 
counsel, or goo4 cause is. shown. The· order· of the }3oard of Prison:· 
Terms· shall be in effect unl;il th.e_ completion.· of the court. 
prpceedmgs;·The court shall advjSe the 'petitioner .ofbiS or.her riglit. 
to be'representeli by an attorney and of the right to a jury trial 'fhe . -
attor~1ey for thf) petitj.cjner shall:be given a.copy of the petition, :arid · .' 

. aiiy siipportiil.g :docw;ileiits. The hf\ru¥g shall. b~".a :'¢iVil he8:#Jlg; -
however, ii.:i. order to i:edlice COSl:Si-the i(tles'ofcrinfuial diacdvei'y,)s; ' 
W'ell'as civil discovery, shali be applicable. Thoe standard ofI?roof shajl 

, be beY,ori.d a reasonable doubt, and if the trial .is byjury, the jury shall 
. be iin~i:Uroo'us in its verdict. the' trilµ shiill:f;'e,·by j\Jry. wiles( w~ved 

by bo"tli -the pers9n, a\:i.d the district e,ttotifey, ·. . · .. • .... -· . ·.: :. · ·' ~ · ·' : , 
(3) The- provisions pf this. subdivision sha]l be. applioabJe -~o. a.· · 

continuation ·or a patol\l puts).lant-to S[)ctiqn·:?QOl. . ·. . - .,. 1 .. • · 

.(e) Ifth.e. prisoner's severe :i;nep.tal ~l)rder i,s. put int0 retniSSi.op. 
during the parole period; an!i can be kep~ in remission, tlie D,ire<,:b;n' 
of Mental Health shall ndtify the Board of Piison Terms and i:he State 

. Department ofMf)ntal Health sh!ill. disconfume treating the parolee. 
(f). (1) ·Not later than 180 days prior to i:he ten.Ilinati.on of,pl)I'P.l~, 

or re1ease from prison if the prisoner- refuSed to agree to .treat:ment 
as a 'c6r!-dition of parole as required PY. this section, unless good qause . 
is shown for the :reduction of that 180-di;ty period,. if th\l prison~r·~ 
seveI_e ment!!-1 disorder is not in remission or CaDDQt. be kept in _ 
remission, the medical direcfor 9f the state hospital whichis tr.eatib.g 
t;b.~. piu'oJee; or, t;pe cot1pty O:!-ental heiilth ·director in charge! of thE! . ·· i 

. . P.aro~~e.'s outpati.ent pfogr~, .. cir J:ll.~ D.;r~s::~-0r of C¢irri;icti9~ s~all . 

. - sµ.bl:iµJ:~~:fli.e c!i$trict~tJ:o!iJ.!!IY 0£.tit~.coJinty m.~h,i.i<.;l;}h~.'paj:e!i:;e_ ~; 
· .. rr:;c~Vi:il!!:i'o:Utp~,lie:O.t t;tilaqneµ~' c?r; ~9;r.1f:c;ise-.~;P~~:l:P~ ~~f: .. · '.. 
attorn~y ofthe-councy of. corrumtment,:¥ia oi: 'her-~ep-:-ev,~u8;ti9;1; ! · · ,: 
oµ r~~sSion .. if reque~t~(l·_. by: the distrj.~t fl~9$Y· '.the.~ ""1~~n: ·.'. 

. evaluati,on _sl).all be·,.a<;:9ompamed l::>y. $Upporting_. a:ffi,daYit:s,, :·Tlje ,:, , . 
. disti:ic,t,!ittomi:iy may then file a petition WiJJ:i..tb,e suP,erior OOUrt··f()i: , ;- - ' . 
. 90:9.tinued involuntary treatment. for, one•.yeat. Th.e petlpciri. ·shall,,· · . " 

state. thi;, reasons necelisi~ating the . continued_ trila,tpient, . with· -· . ' 
. a~co;npanyiD.g 8.ffi~vil:S.specifying the condifi9nil :in Sl.lqdiViSfpn (b) -
. .!lilC\ that .. tre\ltinent during . the . parole periqd, .if ~Y, J:1as ·been. 
. continuously providi:ic;l.by th(l State:DeJ?arqnim~ _of Men~~.l::feil.lth,; 

ei$.er !:11; _a: sta~e hosriit~ 9r, ~an oiltpati~Ji~ prp)~~RD:j,._ ~e_pi::~?9i:i :· . 
sh:M.1; &So 8Pt<C.W whY. i:Jie sever~ µi.~ntal dis9f.de:i.- is, D.9~ in rerp1$s1oxi . · · 
iJr . c·a,rµiot bi;l jcept in remission if the per~pri;S: i;i:~~p]:i.ent, 'iS' 119[ · '. 
continued;·'. .: : . .- . '.'. · ... · . . ,,. , .... -' ...... ." ... '· ''·.··'_ -... ';:'"·: · 
. (2j Tn~· coµrt_ shall co.nduct a· he~g 9A. tb.e"p.eti.iioiJ.: for. . , . 

. c?n.t!DuE;l~: treatm.erit. The .. cqµrt sha.U ady:µi~ .th~ Ii:~r~pn ~ 1'.ll.S. ·ot ~er· • . 
. . : ,ngh~t?.l:Je,repr~~~I\ted j>y ~_e.ttornE!Y an? ()ftb~ ~~li,t,t~ ~.J.ury,¥.,~, . : :; -_ 

. .' . . ' ' . . . . . . ~ ·. . ~ . 
. ~- ~-: . 
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The atl;omey f~r the person shall .be given a copy of the peti.tiqn, and 
any supporting documents. The bearing shall ·be a civil hearil).g, 

. however, in order to reduce costs the rules of"ctjmillal c4scovery, as 
well as civil discovery, shall be. applicable. The' rn:ied for conti:pued 
treilt:Iilent shall be proven beyond a reasonable doblii:, and if t;lie·triiil 
is by jilry, the juzy shall be· unanimous in its verdict. '.fh~ frial shall 
b~ by jilly Uiile~s waived by both the person and the di$mct atfornt?Yi 
The:~al shall commence ~o later thari 30 oalendar days.ptjqr: t6 the 
tim:e the person would otherwise he;<;re·been released, t.ililess the time 
is waived by' the person '()r unless good cause ksh(lwn •. · . .:· . 

(3) · 'fhe peoi:ile shall be represented by the ~tn<St attom'ey, I(t:he 
person is ~digent, the county public dcli;:nder li~a)l' be. appointed. 

'·. (4) lfthe (fourt orjury'finds tliat the patieni:iS~·pers9D: de8cribed 
in·subdivisi6n' (b), an.cl his or her severe".rnental disorder is not in 
reniissioii · or carinot be kept iri. remission: if · t;reatr'nent iS not 
continued, "the. court. shill orcier' the pafient :tecom.ri:rl.i:tec;l. to the 
facility ii]. which.the patfoni: W'as coilfihed a'.tl:he l;iliiethe peliti.o~·was · 
filed; or recommitted 'to the. outi;iatient program.in w¥$. he or she . 

· was bf?ing treated at the time therpeti.ti.ori w!IS fi,led, or coin.m,itte~ 
. to the State Departnient of Mental Health if the person:' was ill pnsori. 

The commitment shall be for a period of one year from the date of 
terµllnation of parole or a previous cominitmerit or the schedi.\led 
date of.release froin: prison as specified in paragraph (1). · 
· (5) A person · sh,u.J. be· released on outpatient statu,s if the 

committing court fim:ls that there is reasonable ca1,1Se to believe that 
the 9.ommitted person can be safely and .effectlvelx treated on an 
outpatient. basis. Except a:s provided in t)lis paragraph, the provisions 

· 9f Title .15 (cem±nencing· with s~ctioh 1600)·:o~.P\!.l"t.2, shall· apply to· 
i~eiisoru placed on outpatient st;atus Pll!~a,ritoto. ·tpis paragraph,· The· 

· staridard'.for:revocation tllidet Section· 1609'sha.II be tJia,t;·ilie pers!ln 
. cai:Ui.bt be safely.' il.nP, effe9tivel:/ .ti-ea:tec1 o~ im.· 61.1-tpai;i:e,6.t '!J:µiis.~ ' · ... 

. . · · · (6) ;Prior . to.· the·' terti:llnil:tion ()f .a C()~tme):rt· wi:de( ·):l::lls · 
: subdivision; a petitioi,i for recommitm,ent niaY:·be filed. to' deterinitie. 
''Wheth'er the patient remains 'a.person' clesciib~d)rfsubdivisibri (b) 

which severe mental disorder is not .in teriiissiim ot .C.!!llllOt be kept 
·Jn remisSion if treatment. is not· continued. The recomroitment 
prcic.eeding ~hall be coni;l.Jcted iri acciotd!iri6e With th¢ pi-60.sfilri:i' of · 

· tlili slibdi'vision.' ·" · . .. ·: .. .. .. · · :;. :·. .· 
'. · (7)·· Ari,y: c6riunibnent '.under: tl:iis section i:il.B.\ie.s ... an 'affi,niiative 

.· oblj.gation;·on. tb;e tre~tment facnity to pr.pVide t:r~at:rn;~n~ ,£o:r,-the . 
fu:i.d~#ymg ;(!ii:i.i.fos of the person's i,n~riti:\l., dlspn;l.e.t .. ·; · .. : .' \ .. :· • . ·. :;.· .. 
. · (8): :Ei(cept as proVi.detl, in this pfi;ragrE>ph; the P.ers,qn ·¢omm.i~e,d . 
shall be considered to be an inVoluntai.:y mental healtf! patil!n~ •ruid . 
he' oi- :she shall be entitled .to those rigl)ts .. set 'fqrtJ:i' i,Ii: t.Jtjqle ,: 1 . 

··· (i:onimericirig with'S~ctio~ p325)·cif Chapter2'of.J>a.1: 1·of:Div:iSion · · 
· 5.c)f the Welfare andIIlstiMioh~ Code. Coiniri~ncing January l', !~86;.~· • 
the State bepartllienf ofMerital Health'iriii.y ai:J,opt regulations.to•· 
modify'those rights·'as is necessary. in order tq:pro:vid,~ ,f9:r .. the. 
rea;sonab1e :sectiritY ·or the mj:iati~rit facili,ty in. which· tlie pati.eri~ is · 

· .. :>.~':,'.)''. . . . . .. . . . . . 
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being held. This paragraph and the regulatioru adopted p;.irsuant · -
thereto shall become Operative on January 1, 1_98T _. · ·. · · · .. 

. (g) Before releasing any inmate "or terrnfuating supervision of any _ 
parolee ·who is a danger to self or others, or gravely disa[?led :as a. 
result of mental disorder, and who does not come within. the .. 
provisions of° subdivision (b) , the Director- of Correctlo~ may, ,up'on. 
proba,ble cause, place, or cause to be placed,, the. person in a state 
hospital -ptirsti.an:t· ·to- the Laritermiill-Petris~Sliort" Act, -PaI:t.' :r_ 
(coilµnericing with Section 5000) ofDivisfon 5 ·of t4e Welfa,i:e and · 
Institiitions Code. - - . 

. (h)° The cost of inpatient or outpatient. t:reatnient u,ndet 1;llis 
article sha,ll be· ·a state expercie while ·1:4e · pers·an· is under the 
jurisdiction of the DElpartment of Correctioru. - ' . ··. . _ 
. (i) Any person placed outside of a facility: of the pepartmeµt of, 

Coriectioru _for the purp9ses of inpatient treatment under this. article; 
shall not l;ie deemed to be released fr6II1 imprisonme:f!t .or frm:jl thE:i 
cUstody of the Departrilent of Correc\:ioi:!s prior to the expiration 'cif · 
the maximum tepu of iIDprisonnient of the person. · 

(j) The amendments to this section made in the first ye_ai" of.the 
1985...;s6 Regular Session apply to persoru incarcerated befor-e, as well 
as after, the effective date of those amendments. 

SEC. 2. Section 3003 of the Penal Code is amended to read: 
3003. (a} An inmate who is released on parole shall be. returned . 

to the coU:nty from whicli he or she was coi;nm.itted. · · · 
. (b) Notwithstanding subdivision (a), an'inmate inl).y be r~turned 
. to ai;i.other county l.n a case·wher!;) that w'pulq be in the be~t int_erests 

of . tli_e public and of the parol.ee. If the authority setting- th6.. 
: _conditions of- parole ciecides on a i:etuii;i. to· imothet ·couni:y,it shaj.I . 

. . -place ~ts reasons in writing m: th~ p'arplee'.s pemiai:lent· record. In: . 
. making its decision, the authority Illay consider, am.Ong o~ers; the' 
; followfug factors: . . : . . · · : . .. :· . · . : _ · : · 
. . \1) Th.e n~ed to protect the life or s·afety of a victim, the pilr.ol~e'. 
. a witness or-·any-6ther_person: . . . - ... ·· .. "' 
... (2)- Public· concern that :Woti.ld reduce· the_· ch_imce' that: th¢· 

inrilatfs' parole would be successfully complet¢d, · - .· ·-· ' ·. · · 
· (3) The verified existence of:a work offer, or an edufational or 

vocatiqnal trammg program. .. . " _:. · - . ·'. · · · :. :· .. _,, · 
. (4) Th_e lastJegal resideJ.?.~e of the-inni.at.¢ having beerfin another.·· 

count{ . ' . . . ' . ' . . . :: 
(5) -The exjstence of family in another- c.oimcy with ._whQm. the_ . 

. inm(lte has :m..aiilt!J,ined strong ties and .wl,i.o$_e· supp9tt w.ould incr.~a$e 

. t:h.~ cl;!\i.nc~ that the inmate's parole would h\l Sticeessfl!Uy cO-mpleted .. ·. 
_ · · . (()) Th~ .Jack 'cif. IJ._ecessary ci\itPa,tient. tiea~eD.t. prcigrillns for -
-parolees receivi.i:J.g treatment pursuant to Se9tion 2~60.: : ·. _ ·_,, ·_ . 

. · ... · .·(c)· An ihmate may be paroled_ to HJ.?.other state_ pursuant to any 
. . .-_ otjier ·pro;vision of.law._ · . ·. -· " _ . . ·> . " - "·· .--: : · ·, . · .' . ·: ) 

. ·: .S~C:.2;5~. ; _t)jo.J:withsfa.nding any other provision oflaw;:_the'.\'e shfill' 
' .. -·· .. :q_,fnci propibjtion or limitation on the placement iri any state liospftal · .. · . " 

·· . ·by th~ Dfrectot of Mental Health Qf judicially~ commi~ed petsciru of : · 
. . ·. ·' ....... . . . . . . . . : - . ·. . . . .. 

.. _. .. 
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'\ 

5018 ' STATUTES OF 1985 [ Ch.14?0 
. . . ' 

ofJ?ersori.s _confined in a state ho5pital for purpos.es of, mental health 
treatment pursuant to the· Penal Code. · ' " · 

SEC, 2.75. . '!'.he Legislature fine.is and decla,res that Departm_ent bf 
Correction,~ prisoners subject to the provisions of th,iS act III~ iri a; 
separate, dist;illct class from persons· who have ])een c'qrliµtitted by' 
the State Department of Mental Health under th~ proviSibi:is Of 
Section 1026 ·or 1370 of the Penal Code, or formerSecti6n: 6316 Of the 
Welfar.e artd IilStitutions Code. Tlietefote, ffiS'not intiintled tfiat·B.IJ.y 
pioyis~Oll ·of _this _act be construed in any way to :effec.t' t).'i,e sf~hfs; of 
persons corrrinitted fo .the State Department of MeD.fru Health Wicl'.e'r 
Seetion 1026 or1370 of the Perial Code, or fortner Section '6316 of the 
Welfare and Iristihitioru Coq.e. ;Nor .are ~ provisions. of'this ii.ct 
intended in B.IJ.Y marine!' ~o affe9t deciSional law inte'!'preting !:hose 

· statutes; . · · . · " : · · . 
. SEO. 2.85. ·Reinibursement to lodal agen~es and school diStrict~· 
for costs iµandat_ed by th1;1 state pursU.aD.t to this aet sl:ialJ. be tji:ade 
pursuant to Part 7 (r:qmmenc41g with Section 17500) ofDivision4 of. 
'Title 2 of the Government Code' and; if the state\lVide cost of the 
claim for reimbtttsement does riot exceed· five hundred thousand 
dollars ($500,000), shall be made from the State Mandates Claims 
Fund. · 
. SEC. 3. EXcept as provided in paragraph ($) ohubdivision (£) of 
Section 2960 of the Penal Code, this !lCt shall bec.ome _operative ori 
July 1, 1986. 

CHAPTER i420 

. A.ii aci: to. e.d~i'Section i1165.5 to th~ Penal Code, relating to ctjrnes. 
'. . . -

[Approved by Governor October l, ~985. Filed with · 
Sec~tary of State October 1, 1985.] ' 

' . 
The people of the State of California do enact. as follows: 

,SEcTION l. Section 11165.5,is addetl.tq the P~nal Co<;le, tG read.: 
lil65.5. AS ilsed iri" $e'ction:s · 11165 an.a-: 11166.5; · "cb,i:ld.·,car!'l 

custodian," in addition to the persons specified therein, i:neans ·an 
instructional aide; a teacher's aide; or a teacher's il.siristiint employed 

. by any public or priva~e school, who hair bE<en t±airi.ed.in.'tb1;1 duj:ies 
. impesed by this article, if the scbciol district h~ so warranted to the 
S~ate·Departmerit ofEP,ucation. It also' includes a classified employee 
of any public school who has been trained in the duties.imposed.by _ 
tlii1(aiticle if the school has so warranted t6 the State Department of 
·~autatiop . . ··.·-. · . . . . · . . ·. · .·. _,: . .. 

. . ... SEC •. 2. School districts which do not tram the einploy.ees 

I 
I 

! 
j I 

1. 
I 

I 
I 

I 
I 

,I 

I 
I 
I. 

i 
I. 

: . .. 5pecifi1:1d in Sectioll; i:i,165.5 of. thc;i Penal Code ii:i. ilii;i duties .of child , 
.. care' cl;istodians under. i:lie child abuse repor.ting laws shill report to : . i. 

'·' ~e:si:iite Dep~fui.eiit .of Educ'ation thi3 reasoii.s· why i:hls :training is : , . ! . 
. . _ ... , ........ ; .... ' :"·' . ' .. -. •.. . ..... . . 
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AUDITOR/CONTROLLER-RECORDER 
COUNTY CLERK 

aioiroRJCONTROLLER • 222 West Hospitality Lane, Fourth Floor · 
,_ Bernardino, CA 92415-0018 • (909) 387-8322 • Fax (909) 386-8830. 

RECORDER • COUNTY CLERK • 222 West Hospitality Lane, First Floor 
San Bernardino, CA 92415-0022 • (909) 387 -8306 • Fax (909) 386-8940 

PROOF OF SERVICE 

I, the undersigned, declare as follows: 

I am employed by the County of San Bernardino, 
State of California. My business address is 222 W. 
Hospitality Lane, San Bernardino, CA 92415. I am 18 
years of age or older. 

On March 1, 2006, I faxed and mailed the Jetter dated 
March 1, 2006 to the Commission on State Mandates 
in response to the Mentally Disordered Offenders: 
Treatment as a Condition of Parole, CSM OO-TC-28, 
Penal Code Sections 2966 and 2962, Statutes of 
1985, Chapter 1419; Statutes of 1986, Chapter 858; 
Statutes of 1987, Chapter 687; statutes of 1988, 
Chapter 658; Statutes of 1989, Chapter 228; Statutes 
of 1994, Chapter 706, faxed and/or malled it also to 
the other parties listed on this mailing list. 

I declare under penalty of perjury under the laws of 
the State of California that the foregoing is true and 
correct, and that this declaration was executed on 
March 1, 2006 at San B rnardino, California. 

) 
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COUNTY OF SAN BERNARDINO 

LARRY WALKER 
Auditor/Controller-Recorder 

County Clerk · 

ELIZABETH A. STARBUCK 
Assistant Auditor/Controller-Recorder 

Assistant County Clerk 
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EXHIBITH 

STATE OF CALIFORNIA 
ARNOLD SCH°Vvf\N.£.C.Nt:.\.:ll:Jt:H, l:iO\femor 

COMMISSION ON STATE MANDATES 

•

NINTH STREET. , SUITE 300 
RAMENTO, CA 95614 
NE: (916) 323-3562 

FAX: (916) 445-0278 
E-mail: camlnfo@cam.ca.gov 

May 26, 2006 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Auditor/Controller-Recorder, County Clerk 
222 W. Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415-0018 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date 
Mentally Disordered Offenders: Treatment as a Condition of Parole (OO-TC-28, 05-TC-06) 
Penal Code section 2966 
County of San Bernardino, Claimant 
Statutes 1985, chapter 1419; Statutes 1986, chapter 858; Statutes 1987, chapter 687; 
Statutes 1988, chapter 658; Statutes 1989, chapter 228; Statutes 1994, chapter 706 

Dear Ms. Ter Keurst: 

The Department of Finance has agreed to waive its comment period on the amendment (05-TC-06) 
to this test claim. Therefore, the draft staff analysis is enclosed for your review and comment. 

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Friday, 
June 23, 2006. You are advised that comments filed with the Commission are required to be 
simultaneously served on the other interested parties on the mailing list, and to be accompanied by 
a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an extension of 
time to file comments, please refer to section 1183.01, subdivision (c)(l), of the regulations. 

Hearing 
This test claim is set for hearing on Friday, July 28, 2006. We will notify you of the time and 
location of the hearing when a hearing room has been confirmed. The final staff analysis will be 
issued on or about July 13, 2006. Please let us know in advance if you or a representative of 
your agency will testify at the hearing, and if other witnesses will appear. If you would like to 
request postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the 
Commission's regulations. 

Please contact Deborah Borzelleri at (916) 322-4230 with any questions regarding the above. 

Sincerely, , 

f ~ASID ,,,,,_....., 

Executive Direct01 

Enc. Draft Staff Analysis 
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Hearing Date: Jilly 27, 2006 
J:IMANDATBS\2000\00-TC-28\TC\DSA2.doo 

ITEM_ 

TEST CLAIM: 
DRAFT STAFF ANALYSIS 

Penal Code Section 2966 
Statutes J9~5, ChapWi.14J91 

Statutes 1989, Chapter ~58 
sta.ti.ttes .. i987;·cfuijlfot6S7 
Statutes 1988, Chapter·.658 
Sta,tyt~s 1982, Gl~!ipte.t ~i~ · 
Stafut~s ~99.4, Chilp~~r 1bti · 

· · Mentqlly Pisor4er.~<l.9ffe~ers: 
Treatrnent'as a Con!itiidYi'offw()le 

(OO.-J'C-28, Q~-TC-OP) ... 

Couii.fy of San Bernardino; Claimant · · 

·<• ! • ' . ~ '. 

EXECUTIVE SUMMARY 

STAFF WILL INSERT THE'EXECUTIVESUMMARY IN·TiffiFINAL ANALYSIS .. 

. , 

'. ·.;··.· 

' , .. \'. ' 

L''. 

' " 

1 The test claim was amended ciii March 2, 2006 to add· this Statute. The amendment was 
accepted based on provisions of Government Code section. 17557, subdivision (c), that 
were in effect on the date of the filing of the original test claim.· 

OO-TC-28, 05-TC-06 M?ntal/y Disordered Offenders: Treatment as a Condition of Parole 
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STAFF ANALYSIS 
Claimant 

County of San Bernardino 

Chronology 

,,. , 

07/05/01 

08/03/01 

08/09/01 

09/05/01 . 

09/07/01 

11/08/01 

11109/01 

02/05/02· . 

02/06/02' 

02/27/02 

01/19/06 

02/03/06 

03/02/06 

05/26/06 

05/26/06 

Background 

County of San Bernardili6 filed test. claim With Commission (OO-TC-28) · 
• ~ · ?'f - I' . . .' ~ • ' .'.J • • ' 

The Department of CoriE1#iOns.'sl.tbmitted co~ents . 

The Department of Finance submitted comments 

County of San Berna#fuiC!'.~qtiestec(ah e)Ctension of time through 
October 25, 2001 to respond fo comnielits 

".,," ·:·•- \' ,1")",'•-;. ,. . . "·" 
Request for extensio~.tq te,spqbdto co~eP.ts on or before 
October 25, 2001 was grantea· · ·. · · 

' • ' . 'I ' . • 

County of San Bernardino reqiiested 'an extension of time until 
December 3, 2001 to respond to comments 

Request for extensionfo respond to comments on or before · 
:December 3, 2001 wiiS-W:anted :· , " .: ... · • . . 

. County of:San BernarQino reques11Joid·an extension of~e until 
Febi-uary 22, 2002 to respond to comments 

Request for eXtension to respond to comments was granted; comments due 
on or before March 8, 2002 

Counfy of San Bernardino filed reply to Department of Finance comments 

Commission staff issued draft staff aqa.J.ysis 

_ County of San Bernardino filed comments on draft staff analysis 

County of San Bernardino filed amendment to test claim (05-TC-06) 

Department of Finance waived its comment period on the amendment 

Commission staff issued draft staff analysis based on amended test claim 

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code 
sections 2960 et seq., which establishes continued mental health treatment and civil 
commitment procedtires for persons with severe mental disorders, following termination 
of their sentence or parole. 

Overview ofMentallv Disordered Offender Program 

Since 1969, the Mentally Disordered Offender law has require~ certain offenders who 
have been convicted of specified violent crimes to receive ·treatment by the Department 
of Mental Health as a· condition of parole.2 Penal Code section 2960 .establishes the. 
Legislature's.inteI,lt,to protect.the public by requiring tJ:!ose prisoners who received a 

2 Penal Code secno~ 2962, subdivisions (a) through (f). -

OO-TC-28, 05"TC-06 Mentally Disordered Offenders: Treatment·a.f a Condition of Pal'ole 
· .. : . .. . . - . 40 zrqft Staff Analysis dated June 1, 2006 



determinate se,ntence and whq Qa.ve.§. treatable;: severe mentij disoi:der at tij~ ti.µ:t~ of their 
parole,.o< upon: te~tion, pfIJ~i:il~, ro. receiye mentaj ,h,eal:Ul ~eatm,e,llt •untj,Uf,.ci, disorder 
is in remissi9~ ll:D.9· .cliJi b.e ~ptin renlis~iqa S~c;ti,op,, 296(), fµ¢1er ~te~. that .;~e. . . . 
Depm:µie,nt gf ,Coirections shoul.d i;i~uate each ptj§qner fof.: seveye·~~P.W\fliso~ders , ... 
during the fusfyear of the prisoner;s sentence, and.that:sev.~ely._:i;n,~lJ.;ta,ljY, ~~grd~ed :·• " 
prisoners shol,lld be provided with an approprit;Lte level of mental health tt:eatment while 

' in prison and\vhen·r~ed'tci lli6''6m:ni:'numfy:'i ..... ' . . ... n ''. _: ',i: ,. . . · .. 
' , _" : .. ! .J!:: ; .. • " : ·~ "' ' · , ' 1 ~ , > : '; :., " ' • • • "••I .' ' ''' . ' ' ~ , ' . ,: 

To impose; JJ?.ci#W ~~!lllh,,.~1mentpp. ~.;cq~dition· of ~8*),lr;i, .the p~o~pec;pve 1:iarolee ~~ 
have:· 1) a.~i::vere,~eri~ cl,i,iio~®r.A,laps.~~t m.renti,ssion or, Ql\,llllo~:h~ Jfr;iptin remi!!sion,~ .·. 
without treatment, and the dfsorder was one of the causes of or wl!$, an aggravatingJac~ot. 
in the commission of the crime for which the prisoner. was sentenced toprlso11; 2) been in 
treatinentrof'9d:&.yiHi'f m.ti&~vJiilifo the year' prior tC> iiis or hef'paroie'i:it'rel~a§e; and: 

!~~~:fu~!N!~~~g;-:~~:~1~?M~:i~1r&!~~0~~h~s:f.r~~~~!~~~i~d,2 ·_._· 
reason ~f,the ~~;".~~J;llen~,~9i;der\~ ., .. · , ·.> .• , . . . 
Prior to rele~e ,C>Il·Pm:ole. or ,:PP.Pr to ~~~:ti.911 .of parole; .SJ.1.r;ih a p.~rs.o:Q. ·musJ:,be·-. , .· . · 
eval u.aje!! BJ;ld, ·r;iertw.:i::i.4 J>y· ro.entAA..l!.!!.!ll.1:h· ;p;o.f ~!!l.!!ional!! ;N!,.tQ :Whetber· he· or '11he- xn~etil the 
mentally dt11c\i:4~d,'o:f'fer:_u:l.~r c:r.i~erl.ll ~m fohP.Jn.renal Code section, 29.61.:.4. The .-persoi:i 
has the right tQ .'~hr;illl,'ing befo~.1:he .;ap!Jf4 Of•PrlBon ';fenp.s tp cont~st,SJ.JQ{l'a•fincfuig that 
he·:or she mei;itsJl:J.e mr::ntal).y._.g,j,110.rderei;J .,qffop.c;ler cri~P..a; ~. ·If tht;l,per~pn is olissa;ti~fied 
with the ~8'!1~ .. pf•'lile ·B.9!11'4 pf J?tj.sqi;i, Tl;l.!mJ!. b.~g;·tb..e, per~9n;filp,y1 petitienlth~. · .. 
superior·co\l!'.t,fQr ij ci;viJ,J,'-1.~g-tQ d.et~e wheth~'.he.or· she meets :fu~·mentally · · · 
disordered offender criteria~ . · . .. . .. 

,.· ·• ";!:•.'~.!'.i; 1 ·1·:i' .":~it··.···.:;=·'. .;_\oy··1~ ';";J .. · ;, ·,:;.·~. ,-, :'.~ ~-\)';.· "1 :.,;; , 'i :::.:·; · . 

The evaju,aii~m ·mt1$t ·~o b~!sµbmj.t,Wc;I.• to·~ 14i.strict·attpro.ey of.th.er pounty inNvhir;ih-the 
. persor:i, ill bei.Qg~:treated, mcrp:c;:!lfa~4 Ol'~.P!llll;l.iJted not late;r;-tblql.-..}80 days· prior.·t0'.1· .· 
tenili.natiq+! ,gfpf\.1:ol~iPrtr.eJe!lS~rfrPJ~1.pru:oJe.7 The ~lltr:ict attori;iey'in_ijf.:1$.en file a , · 
petition in superior ~m:t.for:~o11tiJ;i.ue4.rnvoluntary irr;iatment.fer OJilf;l .year and the coUl'fi 
shall conduct a civil hearing on the matter. 8 

· . . . . ... :_:~~.·-~;.'~:·:::_-. ··r·,.~·i·-;:·:·:,,.,._..... ,1·· ...-': .,.,, · .. · _.·1~· ·•·· · 

3 Penal Cod~:~ec~ci~29,62,. s~hdivt.si9na (a)_ $<>ugh (4)~ .. 
4 Penal Code section 2962, subdivision (d) . 

. · s Penai Code section 2966; stibfilvisio1i'(a):' ., . 
6 P~nal Code.sectfo~ 2966:·subdi~s.ion cb). 

- ~ . I' -- . - ~· ., 

7 Penal Code section 2976'. 
8 Peria! Co.de se~tions 2970 and 2972, subdivision (a). 
9 Penal Code section2968. 

·, ' . 

·.·. ''.1: 
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(SB) 1;·054)'and•sfafufos 1985, chapter:I419 (SB 1296)i ~ch were double•jofaed.' . 
Chapter 1418 agded.·P.eriafboc;ie se($gif2970', to set forth procedi.ii'es foftbe local distrii:t 
attorney to·p'etitlcih the coUri for a heiring when a irien~y cljso~dered ·offengei; is 
scheduled:to"b'e 'released 'from pnsoil' or Parole. Periaf'Co'de secti61t:2970 heatings w¢Ie 
addressed.fil.aj:iriof.teSt.Cla.iin (98"TC-09)... · · .· ' ,,., . · '' · · 

Chapter 1419 ~~nd~d Pe~ai Cod~ section 296'6: ajci}il~ ~b~vi~(~µ Cd) text t~·~et forth.· 
procedures for allowing a prisoner or parolee to petition the court fol'.~ he!ll'ing to contest 
a Board of P'rison~'terixiS' deformiD.a.tioidhat he or she meets the'meritiilly diSoroered : ... 
offender criteria. Alth6ugh chapter 1419 was not pledi ili'ti.ie'.original test claim, the test 
claim wafruneiided on March 2; 2006 fu add it. · · . · ·· · ··' • ., · . · · · " · 

The tWo. types .. of ~<::~ts~4 th~ .. ~ta:futes.rlfe~ting ihem flt'.~ furtli:e~ :di:sqihe.4 belpw,r.·. 

Prior·:Test Qlaim .;J; Dtstrict Attorney-Initiated CdurtHearings r'.Pliin·· Gode;• §{2970. 2972 · 
and 2972.1{·".·,,.,.,. · •"· ·' "· .... _.... ,, .. · '••1~ "· ...... , ... ,-:· ·:'1· ., ...... L1L: 

District Attomey-initia~d court hearings under the Mentally· bi~ciril.J~d 'c):ff~hde~ la.;,;;-' . .. 
establiShed by. Stlltutes '1985 ,·chapter l 418, were the' subjeet of a: prior test· oliiliii !0 in 
which the Gomm.ission· oli'8tate'Mruidates fotind·a reimbllisable'smte.::riiiilidated program' .: · 
was imposed-on foB'ai·agencies; ·Thatpriortest·cla.ixD: addfessed·PebhlCode·s·ectiori.s . 
2970, 29.72; li.rid'2972:1h which· established c'otiri:;probedur'es•iilitiated by thidoc!il di'strict 
attorney to exitend . .for one·;year: the involuntar.y treatment of J:J.'.'merttally .disordered · · '· 
offender. The 0di.strict-attomey may ~xtend,in'volwitillf treatnient .if the' of:ferider.' s seve11e -
mental di_sordei":is not;in·.remission or can.I1ot be k:eptiiLrimission-"with(mt trea~ent . 

. "•.t':''''' ,~ "''1···.·-".,r'i' - . 

Not later than 180 days prior to the termination of parole, the professfoi:Uils treating tlle 
pris0ned>r parolee ;are required to sub'Ibit·S:Wrii:tenievli.lhati Cinto,,tll~ diStrictattomeY iri 
the county oftreatm!llltior'ceinmiti:iient; The''diStrictattorrtey reviews theievii.lWi.tion and 
files a Penal Code·section:2970 petition mthe superioreom:t~fofoontiriued:iiivolilntary 
treatment. fot one ·year, and the ·court co'lidticts a: civil heating oh the ·m:a.tter. ' ' . ; 

. . . . ·: ·~ ,_. -.<_. :·"·. ' ··~:~:,;~ ;· ' 
For that test claim, the following activities were detefullned to be reimbursable:· 

\ :· "revi'b~ilie· ~t~tci·;~, ~tt~h gvhluatiori'Jnci su'' · ~~ affi<kViis' indit ·''· . 
··' 'thaf ilib of'f~habf ;s·~gv~r~ l1lent'aTdi~6fcicir i;~af·fil·~-b~~~ici~'~r c~~e 

lcept in remission without continue~ treatment (Peli:. Cod~;' §"'2ihci); 
i'.. 1P~#as~ till.ti file }):etJ#,,9h;s. wili#i~:.~µper~~t.:'_69t#f f pi: th,e, ~~tjnueii' 

.· irivdhintary treafu:ient of the offender (Pen. Code, § 2970); · 

3. represent the state and the indigent offender in civil he~gs on the 
petition and any subseque'nt•j;letitiollli. or' hearirigs regardin'g' recoi:ni:i:tltment 
(Pen. Code,·§§ 2972, 2972.1); · · 

4. retain necessary experts, investigators, and.j)rQfessionals tQ p;~par~ for 
the civil trial and any subsequent petitions for reciommjtµient; 

5. travel to and from state hospitals where detllil~d medical i:e~ords and case . 
. files are rµaintained; and · · · · 

10 Test Claim number 98-TC-09~ 
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_ 6. provide transportation and custody of eac~ potential menta.ily cl.isordered 
offender before, during, an4 after the civil .pr,oceedings by the County 
Sheriffs Departme_I).t. 

Prisoner- .or Parolee.,Jnitiated Court Hearings.-lP--en. Code, § 2960, subdivision (d), & 
Pen. Codef29667 - · - . - ··- · ... · .. . - " 

Prisoner- or parolee•initiated- cotirt heEirin:gs under the Mentally Disordered Offender law, 
established hy Statutes 1985; chapter 1419, are'.fue subjectofthis test-claim: Codified 
originally in Penal Code section 2960, subdivision (d), the pro-visions for these coUrt 
hearings are currently set forth in Penal.Code s~,c~on ~~99, ~up~ h~ajng;~,~e initi11teg by 
a prisoner or parolee who wishes to contest a finding, made at the time. of parole or upon 
termiriatlon. of parole; that he' oi: she·tn~tS- the·iiiei:itally. disoraered o:ffehd~i:ciiterili.. 
Section 2960,.S\lbdivisiori (d), as it'w'as orfgmany eilaCted,·providedtb:at: . -- - · 

• A prisdner cir parolee riiay reque~·fi'hd~g:b.efpr~:i:if~,13·9:8,ra b~Prisofi.,l,fenn.s, 
and the Board sluill.ifonduc(lihelifi.ftg ifscde'qu:eSte'd; for'ihe purpose bf the 
.pri,sotier proving .that, he or she cio.~~- p,~t-qi.eet_,thecI!l~I).\ally QJ.sqrdereci qf;fe__r;ider 

~ . .. - ··-. ' • •, ' I . • •. ' -· .,. '•• 

criteria. , · ' " · · · 

• At the.hearing _the burden of pt;C)of.:$.all'.be:•on tp.ejier.so_i:ror ,!!g-~i;icy yvh.Q•ce~fied 
. '"t:the prisoner or parolee; as meeting the mentally disordered'0ffender·criteria.-. 

';'.i If ih~_prisorier or p~i~_e, qr .~Y pet~'cill appear$,g oh.hi!! ofhgr:1Jeile,lf at lli:e 
:' heiilin ''if \iests it, i:iie B'ciatd of Prisoii Terms ~iill a · o". t iv.id' iii.de endent 

"':: pr6f~~~fo:likt6ffilrlliet~~kl~tl8#> - . "' - pp 1f.l . ,P - -' 
-·. ···., .. -)."t'r"". ~. ·.• , ; .. .,. 

·- The:prisoner- or.parolee ,shall ·be:iriforined at the:Boeid·of Prison TemiS'hearilag of 
-his or her right to file a petition in the superior court for 1a :trial on whether he or 

• 
___ 1", s~~~ll}~~~ th~, m-eq~y diso,rp~r~4 9ffendr_r.,.grit_e~!1·- Tii~:~pard pf PI'i:!l:OJ?.. Terms 

.s.hall_p~i;>Y1i~~ ,a pf,i~dner or:pargJ~.~ Who r~qile~ ~ triaJ_ a':petiticin.fobri 'and _:. _ 
~~trµcticins f()i' filin9.*.~~~tion. 

• A prisoner or parolee:who disagrees with the. deternili:tation of the Board of Prison 
Terms that he or she meets the mentally disordered offender critetj(l_n:i,ay filea 
petition for a hearing in the superior court of the county in which he 'or she is 
incarcetate:d ·atis beirig treatetL- · ' ' · · 
.• _, . - . . ri..i. (~:: ' •'• ' .· . . :: ; . •'; • . . .. 

• The court shall conducf _~,iie¥ing qn tjie peti#pn_ Wi:thin s~ q~eri4ai' c4iy~ after .. 
the petition is filed, unless either:_ 1) time is waived by the petitioner or his 
counsel; or 2) good cause fa· shown tci defa:f the hearixlg. . 

• The order ofthe Boai-4'of Pris8n;termEr'§ii81J. be in ef:tect liiitii the compietiorr of 
th~ 'court proceedillg~':i ' _ · . ;; : ; · · . . . · 

•• • • t 

• The court shall advise the petitioner of his or her right to be represented by an 
attorney and of the right to ajury trial. 

• The attorney for the petitioner shall be given a copy of the petition, and any 
supporting documents. 

• The hearing shall be a civil hearing; however, in order to reduce costs, the rules of 
criminal discovery, as well as civil discovery, shall be applicable. 
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• Th_e stanruird of proof shall be beyond-a reasonable doubt, and if the trial is by 
jury, thejl.iiy shall be1iilanlmous ib."itS verdict.. The trial shall be by jury unless 
waived by both the petitioner and the district attorney. 

• The hearfrig pr66eduris'are ~pplicahl'e to a dcintinua:tfon of a.parole p'ui'sua.rit to 
Penal Code section 3001, which provides for discharge from parole wiless the 
Departmentof::Cottecticms recommends .to the Board of Prison ·iierms that the 
perilon be re.ta.iheci on parole, apd tl,ie Board, for good. cause, determines that the 
person wi~lbe retained. · · · ''· 

These bt:isk provx'SioiiS "we~~ Siil:iseqtleiitly nj.odified rui :follows: ·· 
' • '.·' -~-' :{.~ ::'.1' ' ··.~-'.·: ! . • ' : : .. . , - . .. .. •. . . 

1. Statutes-1986.-Chaoter. 858. Section 4CSB1845)-Thi~ $tute renU1llhered the 
existing proviStq1;1s.,9f septioq 79.~0! and. iA·.~Q dpiD.g ~reateci seCtion 2~66. 

2. Statutes 1987. ChB.pter,687 • .SectionS(SB.425),... This ~t~ ~odified.th,e · 
.... , --·· -·~ ,. .... T'•···~· "•····-··•v-•.,·.- "••:J~-·-·····l, . - ····•·.··-~•. . . , , , . 

provjsioi;isjq,s;pecify;:th~ tjp;l.e.:g;~~ for.~~am.il'!!ng_,:t;i.~ p,tirsoQ.'s menta,I ¢ate. 

3 ;. • Stafutes-1988.-10hii.Ptet- '658?Sectitin:i''CSB ·538) ·~This stattite clarified~the · 
scope of th~ Penal Code section 2966 hearing. 

4. · -StatutesJ 9.89;:.Chapter :228pSection 2;(SB-1625) "" This stati,rte: enacted an 
additiona.J.:requifetneht·fci'r fuiding a· sevete·•nrerifa.J.•,disorder, Le:, that'the·prisoiler 
or I?.!froJ.e,~.,r~m~~~P.~,fl: ~1:!$!1~a!,.9.~,~ger,,qf,I?.i,iy,~.iqal ~.~9 oth~f~1 M .. fi.r,esult of 
Pe?.!B~-'h · qJP,(bb g~~r~).,~04;:f~;~;A~f3~::~.44"5, _Th~\ <;#p~'pfi ~-w:tf 9}llfd;1b'~~~t\le 
mentally dlsorderea offender 1egislation Vl()~~tmJ~;\1.ffi~1prowpti9,~pl~~~pfthe 
United States and California Constitutions by n:ot reqtii:tuig cutrenf proof of 
dangerousness as r.eqtiire'd of 6ther'adu.J.t;peilsons irivoluhtarily com:mitted•fot 
mental •health treat:rnent · · · . ',. . .. "" · · · · ·· · · , · · · 

5. Statufu{i~94, Ch~pi~ 766. Secti6ri'-f cs:B I~lih -~ ~u#~ . .-tji:(jlil,fleci ~enal 
cod~ section'.-29ti6'regB:tiHng a&rus~Il-iie ·evideriqi{;.' ~4 .t9· ~~ovi'4~ tli~~. tf''1;te, ,~curt - · 
reverses the Board's decision, the court shall stay execu:tlori" of decision for five 
wor~g days tp ~lcrw: for• orderly relea8e oHhe .• prisonei;, ·- . · · 

Claimant's' Po~iti.6~ 
,., -1 .. ' •• 

."': .. 

The County of San Bernardino contends that the test claim.stl!-µttes constitute_ a 
reimbur~able state~maµdated local program within the meanirig of !llti.cle xrri B, section 
6 of the Cali.fdi:ci:riC8ii.Siitutiort' a!id :Go\'.igrnmenfCede .. se6tfoi:i: f7514. . -· 

. - . ' ~i~· . . - . . . -. 

The County is seeking reimburs.ement fp'r,th~ folloyrirl.g activitiel,'!: 

• Di111:ri~t Atton:1ey sel'Yice~ to tc;lpres(:l_ntth~. Pf'.Op\e.,- ap.\} Puplic Defen,_dei; ~ervices to. 
represent indigent petitioners, both of which are specialW:d to_ Q.~al with complex 
psychiatric issues, including travel time for these personnel. 
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• Forensic expert witness and investigator services. 

• Sheri.ff' s departinent services for transporting inmates' between prison or the state · 
ho'spital and courthotise, care and·custody associated with confinement awaiting, · 
dtitfug and after the· court proceeding. 

Claimanf tU~d 'co~ents in. response to Depaii:ment of Finance, rejecting the. · ; 
Departm.ent' s assertions tha,t costs to implement the test claim legislatiop. \If~ related to 
enforcenient of a qhanged penEilo/ for a qrim.e, and therefore, must be ~enied und:er ' 
Govel1lllJ.elit Code section 17551;\,.subdivision (g). This is addressed in Issue 3 of the · 
following analysis.. . . · .· 

Claimant filed an amendment to the test claim to include the original legislation (Stats. 
1985, cl;i.,-1419) which establisb,ed the provisions allowing the prisoner or parolee to 
initiate Ii he~_g con~swig a fmding that he or she meets the mentaJ1y tilsordered 
offender ci#etie... · 
Position·of:Departinent·of Corrections 

The J:?~p~~nt of Qorlectio~ fi~ed' coinmentB qn Auiust 3, 2001, Citing aq~tion~ . 
worltload and subpoenas f6f nieilfal hehlth prafessibn:als at the Department· fesW:filig from 
mentally disordered.offender evaillii.ti.ons. Hearings are particularly increasing m· 

·· : ."San Bernardino County as a result of mentally disordered offenders- being placed in 
Patton State Hospital, which is located within that county. The Department stated that it 
had received approximately 20 such subpoenas in the last year, and "[i]t is.evident that 
county resources are impacted by,_ the necessity of conduatin.g these hearings ail welL" 

. The QQilllllents further noted that "[t]he Oepart;ment ofMental Health~J:iAS indicated that · 
· increilsingn:Umbers of[inentally d.il!Qrdered offenP.er] cases will be-placed at [Pattop. State. 
Hospitl!l]; aMeastpyer the p.e.xt ¥ear:or so:" ' 

:·The Depatttneiit sUited that it "appears the County's claiiri. 'for rem:i.outsement ~.oes h~ve 
.. ..:... ·'-""'""merit.'·'. ·· · ·· · · · · · · · · . · · . · · ·. · 

Position. ofD~partw.ent. of Fina!'.lce 

The Department ~fFinatice filed comments on Augu8t 9, 20G1; stating that the test claim· 
legislation sh0ulP. not.be considered a reimbursable rn.imdate because ·".the costs claimed 
for reimbursement are related to enforcement of a changed penalty for a crime or. 
infraction, as specified in GoveI1111lent Code sectio1117556(g)." · 

' ... ·' . \ . ,. 

The basis for the Department's argument is that wh~n a petitioner.is requesting a hearing 
to contest a coriciitioii of parole, in effect he or she is 'petitioning to change the penalty for 
a crime .. The county is responsible to provide a sentencing hearing, which determines the 
penalty:for a crinie. In this.case, the hearing requested"· by the inmate is a "continuation of 
the pre,incarceraticiri hearing that fa· the responsibility of the county," Ther-efore .the'-6osts 
should not be reimbursable under article XIII B, section 6 of the California Constifu.tion: 
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Discussion 

The courts have found that article XIII B, section 6 of the California Constitution11
. 

recognizes the state constitutional restrictions on the powers of.local govemmei;it1t9 tax 
and spend. 12 "Its purpose is to preclude the state from shifting financial respon1:1ibility for 
carrying out governinental functions to local agencies, which are 'ill equipped' to assume 
increased flnancial responsibilities because ofthe taxing and Spending limitaticim:that . 
articles xm.·~ mid XITI B impose.'"3 A test claim stafu~e or'executiye o,rder may fnipose 
a reimbursable state~inandated progrii.m ifit orders or comniands a local agency cir 'school 
district to engage in ail activity ot task. 14 In addition, the reqttlred activity or task niuSt be 
new, constituting a "new program," or it must create a "higher level of service" over the 
previously required level of service. 15 

. . . · · . . 

The courts have ·defined a ''Program" subject to article XIiI B, section 6, of the California 
Constitution; as one that' carries out the go\iernmentiil function of providlng pi.il::lilc 
ser\tices, or a law that imposes unique requirements on local agencies or school dfStricts 
to implement a state policy, but does not apply generally to all residents andentities,in 
the s~te. "16 To determine if the progri;un is new or imppses a higher level ~f s.ervice, j:he 
test claim legis~~tion must be compared. with 1he legal requj.rements in eff¢ct immediately 
before the eruicfm.ent of the ~est claim legislation.17 A "higher .level of service" occurs 

11 Article XIIl B,. section 6, subdivision (a), (as amended by Proposition lA in November 
2004) provides: "Whenever the· Legislature er any state agency mandates a new program 
or higher level of service 01.i any local government, the State shall provide a subvention of · 
funds to reimburse that local govc::rnment for the costs of the program or increased level 
of service, except that. tb,e J;..e,gislawre may, but need not, provide a subventio11. qf funds 
for the followmg mandates: (1) Legislative mandates requested by the local agency 
affected/ (2) Legislation defining a new crime or changing an existing definition of a · 
crime. (3) Legislative·mandates enacted prior to January 1, 1975, ur executive otders or 
regulations initiaHy implementing legislation enacted prior to January i, 1975." '. .· 
12 Depattmerit of Finance v. Commission on State Mandates (Kern High School Dist.);· · 
(2003) 30 Cal.4th 727, 735. · " . , 
13 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
14 Long Beaqh Unified School Dist. v. State ofCalifornlq (i990) 225 Cal.App.3d 155, 
174 .. 
15 San Di~go .Unified School Dist. v. Commission on State Mandates (2004} 33 Cal.4th 
· 859, 878.{San Diego UnifiedSchool Dist.); Lucia Mar Unified ~chool District v. Honig 
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar) . . · 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set 
out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, 
supra, 44 Cal.3d 830, 835.). 

l7 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; LuCia Mar, supra, 44 
Cal.3d 830, 835. 
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. e when the.new·"requirements were intended to provide. an enhanced service to the . 
public."18 . . · · · .. , · · ·· .'· . . ·; · · 

Finally, the ne:wly required activity or increased level of servfoe must impose·costs 
mandated by the state. 1~ ·· ·· . ·. . .. · . · . . •.. . · . · . 

The cCiirlfuissiori' is veSied with' ei61uai".e &ithorl.tjr t6 :aaju4!cate''llisplites.:ovE#" the · ;· 
existence ofSta.te~mandafe'.d · 'ro ' lirifs Within th~ tD.eaillrif bt iilifoie x11t8;. section' 6. 26 

In makilg"its deci~ioD,s;:tb:e ¢J[m,i ~~i9ti'tiius(~foily ~tj~e '•art,i§t~ j{_tjl'13";;se91fc>n: ~ .. 
and not apply li as ah ''ciqui.table 'repiQdy to hll'e tlie'p'ei'C'eived uri!airiies's re'silltmg from .. 
political decisions O'it funclliig pridiitie.8'."21 ' · · :; · · · · " ·· 

. . 

This test clliliii preseiits the folloWirig issue's': . . . 
. . ~ .. . . ~ -; • . . . . , : ..... ·: . . ~ ... r ,. "· ·; ·: . . -. , : .r • . . . 

• Is. :the wP.t c.l!Wn l.egislati.on subject to artiole XIII B, se.ction 6 qf t4e California . 
Constitution? . :· ·. -..... , . o:· •·· 

• : . ·Does. tlifi test'claim:legislatjon i,roppse a .. "ilew progrm;n':', or .'.'higher Jevel of· .· •· 
· "service.\'-~n>lo'cw agencies W.iJ:hin the:me.iming of article•XIII Ekseqtion 6 of.the . 

C!llifoi,ola.Co:r;iStitution? , · . . .. ,> " · :: · · ·· .. 

· • · ~66'W#.f<fte¥:cii@fi1'l~@:r~~19~··i¢~\~1~~ ··¥:cis.ts'.!$~11!M~.~.·~· _ th(~fW' '?{ft~!9. ~e. 
mearun · 'bf amc1~·XIII-B' 'section o' an<f oovehiiriclit coJ"e section· 1751~? · · · _,;'..:'.:··· '-9-1·· .~ -'.,f ... :-~ ·~:··/:\~-~~::··' i ... : ~· .. _..)£.F(1Ifl"f/ .. -. ····:'.·;~·;_,;;·. ~·~Ji:-\~V.. -,.-~:~.·:,···~.:.::: ·' -· 

Issue 1: Is the test claimJe~ls;i:.tio~ subj!,lct to arti,cle ·~ :Q,-section ·6 of the 

c~~,fll,~~:S,011~t\m~!l~? . ., ... . ... . , .•:ti ... ; .. 1 '' :: 

· In order for ate~. cla,i!µ;$.t,µte,to i.mpq~e .a, reimburi!IJ.ble state Jll8ncli!.ted.1P.rogreµi..~der .. • 
·:article XUC~hs~c1;i~~ 60.the:-tQcy langw.i:gc:i m.us:t n:4Uld.a.t~,an e,c;tj~ty.or·:task upon:,·•· .. · 
~local gQVernt11~tal :~l;lP.c~~s; · 'Ifth~.sta:t9tocy'1an~g~ dpe§;Jlqt~CW.,t~ pr.req~ local 

·· :,11-gencies tQ p~rform a,,Jlwk;;thenfliticle XllloB 1·,~~ction 6,.i,s'.J).ottrig.g~~Qi. · .· . . 1 • 

~ _ , ;-Here, claimant is ~e:eking reimbursement for setvfoes'Of tlig districf a.'t:torh:~y tb represent -
.... .... . . . 3Tue peopl~. ~i;in{ices Q'f·:the:~nij).Jlic;Q.efeip.derto tep~i!ellt mdigeJ:\tP~PJ;J.ets;or'i1.arQle~s," .. -· 

forensic f?.xp~rt,wi1it;te:~s. imd,· invflstig~tive: .11~cyice:E1, .. anctsheri:frs 4~Partm~ntsi;irvi,ees for · 
transportation and custodial ma,l;ters. :XP..e Pe~. Cocie:pr()Vides tfu,!.t0 wh~n a.ptj$Q:Q.flr or 
parolee initiates a court hearing under the mentall:[;. disordered offender program, the 
"court shall conduct a hearing on the petition .. .," the "court shall advise the petitionei: 

18 San Diego Unified School Dist., .supra, 33 Cal.4th 859, 878. 
19 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonom~' 
v: Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of ·. 
Sonoma); Go.vemment Code sections,175.14 and 17556. ... , .. · . •: _... . ;-· : ~. .- . ' -' . . . . " . 
2° KinlaYfv. State ofCalifotnia (l991}54'Cal.3'd326, 331-334; G<ilvernmeiit Code 
sectiomn 7551, 17552;." : · ~- . · · ... ii · ..... · · ... · 

21 County o! Sonom~, siiP~a,"84 6ai:A~p;.4tP. 1265,.1:iso:·6lting City pf San Jose v. Stqte 
of California (1996) 45Cal.App.4th1ff62', 1817: · · · 
22 Penal Code·~ectidrt 2966, subdivisi~n (b). · 
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of his or her righflo be·represented by an li.ttOfuey arid ·of.the·right to a jury triru"23 and 
''the trial shall be by jury unless waived by both the person and the district attomey."24 

Thus, once the prisoner or•parolee petitions. the :coun fot;a Penal Code section 2966 
hearing, the court shall. conduct it. The test claim legislation requires the tl.iBtrict att6mey -
to represent t~~ p~qpl~)A ~y s,uc~,~ .. r~g. J;}e,\:aµ~~,fu.c;:., swtµt!t;aJ.s,9, $Iv.es th~ p~o:p.r,r c;ir 
parolee "~e ,rj.zj1tto be5~pr,esi;in~~ gy., ~· ~~qp;i,ey t tQ.fa ~H:plj9A~f~!Jcclei:i~ ,reqajr~c.j. to, · .. 
repres~t.tl:uu1rj.S.Q.n.~r orp~QJee.w.J;i.6JJ. he or sli.~il! iµcijg~A~·, Th~refqr~. $fffuu;ls tha.t .. 
activities o:f e'.df ''cfaiiome . 'r resentin'-'' 'i 'eo Te'."· -Ci''lihlic .. defend.e' .. · .: ... 

. . . ,. ~'"'; :~ ........... "' :Yl,'. ~ ..... , ..... , .,.,g fh: .. p '}J,,,.1..~-.-P. ... , .,, ..... , ... ,- . J• . . 
representing mdigent offenders, are mandated- by the te.s!:. qlf\lill legi!Jla~PA· 25 

. . , . . . . ·. ' ; .. . 

The test claim legislation must also constitute a "R!9grf\IP." in. order to ~~· .~9]JjecF to. 
article XIII B, section 6 of the California Constitution. Commission staff finds 
represent8.ti'on· by ilia aistTicfattorD.ey' and pilblic deforidef atllie Stibject<hea.rihgs 'does 
constitute a program for .the reasons stated below. · ·· · " :-, · - · 

The relevannesti1·regardirig whether<test clairil.Iegislati'oil constitrites a"'progtmil" Within 
. the meanifig·.of artibte"'XTII 'B} secitioii 6,are,li'et~fOrtli'iii •case law •. ::TJ:ie Glaliforhla Supreme 

Court, in the case of County of Los Angeles v, State ofCallforniti (198'1),43 Cat'Sd;46, 
defined t,n~ ':':'9r4.,.'.'pJ:q~:· ~~i,p,,;t9.~}:i;tt;~g sif ~~l~ .?WI .. ;· ~.·• .. s. ~~9~.f.aii.!!:.~gram 
that carries ouf.ihe, . ve ., . efiuu'fiiDMion. f.. i+i:;;· .a ~c '','.fu;tlle. 'uolic. or laws 
which, to impl~e!Q~-~0pollcy~1 hi$'J'st ti&.f~ ~'fuf~fueritk' ~ri 186~' go~cimci~tS 
and do n:obi,Pply:;g6iierally f6''B.l.1:itesident!l"anfir~n.tities m.1he;~te'!t~ ··· ''' · 1 

. . . ~.:'-1.-i;,~{,i.·~;~~.~~·.\§;i:'.'.~. 'i.10't'~:,..{-.-~i:_1~<: . 
Here, the district attorney represents the people at the Sti.bject hearings, .im4 the public 
defendefrepresentS"the prisoner ot'paroi&i, ,.;su6lfre'presehmt.i.01ns·•~(pe'6i.illat1y · ·· _ 
govermneiitii'.l f\iti.ctioiiiadfu'ii:iiSter'edby :a focal ·agency i the:&;u.pcy!di8tficfatt6mey's ·· · 
office and.I the1c0Un:fy pil:bl.lei aefeb.B'erls ·office~·:.:: 'a.S ·S!~etvice 'tc{tbe pdblici~·Moroover;' the 
test claim legislation fu:i.pd~e!Hmique reC:fmrementsf-/ipbth~ounties'.thli.t'do•notlipply· : 
generaj.,lyJp-.ajl.i:~~tcI,~pHJ and, i;:nti!;ic:i,s,in.th,t: SW.ti;i, · .. , ... ;. 'i: .... .. . . . - , . ,, 

Accordingly /•staf'f fuidS :that 1:li'e feSt clhlftiAE:gisl~tion"mandates an a.ctivi ty· ot tilSl.c· up6n · 
local govetritt'iefit anih:Jorutitiite·s·ir''Pfogramt ·Therefore;• the test Clfilni I~gislatibri."is · · · 
subject t6 e.tticJeiXlllB}sectibn 6 ·oftli:e·CalifomiifCol::istittition.. '· · '1

-'' .r> · ·: 

23 Ibid. 

·24 Ibid. 

'q .. .. :-:,-·:,_;··f,·:~" . ,1_· .. ?'·1. . ,1_:;.... _j'r --~;~'"'.-:-.J; ·.=:~:-'~.··:;:;;;..·,:··f• ··.· .. r•• .. r' , .. 'i···-

..:.~·:· . '.' • '· ~ • c 1 

. ' ~ . 

25 The Commission can consider cla.iiria.tit; s tequeSi: for reinlburseD:i.ent foT'°expert 
witnesses, investig!!:tors; ,and ·sheri:ff's departi:p.ent.transpbi.'l:atio1vand custodial· services at• 
the parameters and guidelines stage to determine whether these services are needed' as a_ 
reasonabfo metho,d. of g_oiµplying with th: ~datl? I?.i;n;~t. to.,Califomi~ ~.9d~ ~f 
Regulation8, title 2, section 1183.1, subdiviston (a)(4). . .... , 
26 County of Los Angeles v. State of California (1987) 43 Cal.3d 4?, ~6 ~qpu~ty of 
Los Angeles). · 
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·Issue 2: · Does the tesfclaim legislation impose a "new program"· or "higb,er 
level of service~'. on local.agencie&·within the meaning of article XIlI B, 
section 6 of.the.California CorutitQtion? ' · · ,{·. 

The foilrls have ~~id th~flegi~la#oil i¥Poses): ''new prti~" or "biglietfevel or·· . . . 
service" when:. 'a) the:r~qt.µ!_~i,n'~ll~~iite;new iri coiilparl.50µ witl1 tlie pfoeXiSli?,g scheme; 
and b) the reqwrehi~~~· w#~, ,in,iep.~~4 ~o· pt9Vi4e ari ebpAicM .~ezyi~e'to" th'e' puql,ic::~1 . To 
make this ·aef~tiotJ., tll~' te~ ci).Rffo' le~ation niilSt iliiµii.lly be. compijred with the 
legal reqllii~ment8'IB ~ft'ecdmmedi'atetf prior to Its enactmktii.28 

. .. . 
·.,). 

The test cl~!1P *-:tmes !~q~~ .. co~tie;i to f?!Ovi4~ di.sW~t. aJ!?rn.ey .an.9' publi_~ ~ef~,d~r . 
services \.vh:eti a: ""risonetoi. 'lfroleere ue'stS ii. co\Jrthearm' "tO'coilteSt a findiri .that he' or. 
she mee~''ille ilifriilill ····.· dig8lc!'.&~d· atr1a& ·2nt&ia: >Tfig'i~~ iri efi"ed ibitliJili!~1 . p~i()~ '· 
to th~ til8t61~:~~~·:·@6~a"~cfr'go~b\ftfu..¥119f i~¢~t¢{8t~!ii'.Cifo~irt(5 ~ s.t~l. ·'. ''. 
hos ital und' :fie Wel.fa&''andlliSHttitH:iriktoCfli· 'bm ffi<Yrioti;ti i:iire ail'·''of.llieactiiiHies 
or :roced~1'?~rt~ff!f~):ite;t~Jtrqi.~~N\~~s,iap~i;;: 1'4~#5~~~! ~ij#.h~J1¥· : . · 
requirements ()f'thetest Cl rum legislation are new iii cohlpiltif PD With'~ pr~fr#\ttJtl~ 
scheme. . · · · · · · · : · 

staff fiirthet' fihdS thiit ili~ i: ; wi~fuehfij'i.Jl' tlie"te~fcfainde'' · ~l!ilion we~· hii~'fla~a.fo'' · · 
ro ·de an erihWiifiliif~~6~61 th~~ '('h'5lfki:i' ;; t0fucitifif&f:'libiic fr6~~~b{i~h;1 "''rii~ritali P )'1:1".,. ,.,., . ., ..•. 

1 
.••.. , •...... ,. - .... , 

1
. , •.•• P. -- ... J.P .... ,. o"·•· ·. ,., · P ... , .. ·· ..... , .,.,..,., , ...... ,J ., · -, Y 

dis~taeiiid · erson:rwrut ''eiiSUfui'"a fiiifli~iiHfi·'''roiilie' '•ri~ori~tor·,."arore~: -,,; · •/. ·· P,,,- _.->•r ··· ,.,,,9 · ··.::· · '''·"··, g, ''·.···. ,:'i· ..• ,J~,. ::;\'. • P .. , .. , .. :.:;:r·· I?.-. y,·.::c;-,.1c:• .. : · ·.• 

Issue 3: _ .. ~~~- tb,.~.t~s.t ~I!J.~J~1:~J!.~P. .. j,rp~Q~t? .. '.'~9s~ °:1ap.,~""'~~.4 l~y t,~.~.,-~~.~e~' 
.· ~~'ti!'. '~.c' p]jl\tf.J~Tl~~µi~:f(~mcJ~·-~ 13_,Je~#ff~ 6 ~~~~g~y.~$~~NJ;.P1>d~ 
.. i·:· ··.::n~ ;.·.-;:::;i ':J-:11 -~ ... :=-·: ... ,.-: ~;'.;:·,·;_. ··,··i'.-·f'· · ... ; ·:~T! -~T" ":·'·:.: .... . ;:~ ... . 

Forihe ~~~d·i~µtj'¥itie.~J9 4l!J?Q~.!l;a i:¥4i;il?~able, ~te:-w.an$.ted program Wl4~r 
article Xll1;1:S;;' sectio,n,,9, tw,o adtijj:i0nal,c;ile.Qi~:q~ J'A~' ~e satjsffeedi rF4'st;th~' aetiVities · 
must_,4µpo.8,f.l;P9.ITTs;ffl.a:ncJ,a:te4' by $e s:m,~,pursuant tq GqveJ;nlllent.Qodf,l !l,f.lCti~:lµ,'·.175141. 
Second,, ~e. statµtpcy,ex<;eptjoi;uvtp reiml:mrsement listed, in Gov~¢t Code section-
l 75S6 ci:in,not:11Jiply. ., · :,.,,. ··:,;. ,. ' '.'' . - - ·"'' ~. . ,. _., 

Government Code section 17514 defines "costs mandated by the state" as any increased 
cost a local agency is required to incur as a result of a statute that mandates a new 
program or higher level of service. The test claim alleged costs of $110,000 for a district 
attorney, $130,000 for a public defender, and $50,000 for sherifrs'ciffice·se!Viceiffcifa 
.complete fiscal year of2000/200l. Thus, there i~ evide~ce'in:tliei'ecbrci, ~i~6cflliider' 
penalty of;perjl,ll')', that then~ are increfll!ed costs as a result qf t}le test. claim legisl11ti9:g, .. 

Government Gode s'eclio~ 17556 listli ~everhl excepti'orili '«rruch preclude the Coriiinission 
from finding costs,w.andated·by the state. For. tile reasons stated l;!eiow; sUl.ff fin.cl;! that 
none of the exceptions apply to deny this test claim. · · . ,, ; , , ' 

GovernmeJ;l~,Code ~ec;ti.on l 7S5(j, sub,cUvision (b ), requites.the Comnµssion to ·deny the 
test claim where the test claim statute "affirmed for the state a mai:J,c1ate 'thafhad been· · 

27 San Diego Unifie.d Sch9p_l Di~t, y; <:;9rnmissio,n on Sta~e)ef.andates, supra, ~3 Ca.I.4th 
859, 878; L.?Jcid Mar, supra, 44 C,EJJ.3d 83Q, 835.· . . . ·- , . . . . . . 
28 Ibid 
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declared eXistirigtaw or regulation by action ~f.the cci~.''·' In People v, Gibson (1988)' 
204 Ghl;App3d1425, the court foilnd·that the test claim legislation violated tlie equal ·A 
protection clause of the United States an:drCa:lifi:m1.ia·oonstlttitioli8 by nottequiring W 
cWTent proofof.dlµlg~rqµsness as required of othel" adult per&C?l1S invol.IJlltar~ly .conµnitted 
form~~ ,llea1Pi. irti~troen\,:?9 ~response, io Giqson, Penal q94~ ~ectlon,2966, · '.. · . 
subdivision, ( c), Wl:IB ~odified t9 .ac.l~:J:anotper condition t®;~ aj~ ,bl? :i:net in 01'.~~r to . 
contintie invql@tm.;'}:\W,n~ health,m:atnient. 30 Tu~ con.ci,ition is wheth.7r~ qy.r,e,ason of 
his or her severe mental disorder, the prisoner or parole~ r~re~ents a substanti.f.),!Aanger 
of physical harri:J. to others. · · · · · 

Althou~h:trus ne\r.P~~visim~. exp~4$.tP.e ~cope. of th~ ~~Jiai Co,9-e sectlqt;t 29
16'6 h,~aring 

. by reqW:iµgj:1,f;RPf of~ a.dditionaj eleme11t, ,i.~ .• c~pt prpgf of dangei:-o'IJ$le~§; $t;aff . 
finds that the,;ffi'~ ~e~ p)i;tlllt, statute ~c,tt:ially cre.ated .. ~e .. I}.lEW:dat~ for disttjptfmP.meYand 
public; ,~~feµq~:i;. ~ervice~: T,R.is . .ad~poru,il eleJ.l'.lrn..t c~i,1Pt ,f~.~ibJy . .be cqns~dei;ed.11. , .. , 
separate, lllB.ll~t~d .a~~:yity, put ~t~~ .is ''part ~~J:>ar~~l"_.t9 t;J;iepriginaj};l;l,~~1fl.c\. _ 
hearing Bf;~yi,tj.~131 1Ji.~r~fg;re, Goyeµunent Code sectiop) 75~6, subdj.v~s~9n: (b)~.is 
inapplicab1e to deny the test claim. . · 

. . 
Govermpeuf:.Q,9,\le. 11ecti5>P. 17??,1$.; ~~bdiv,i~~~!l. Jc), req~s. t}u~.Cgi;nmjssi9n tRAeny. the 
test cl~ w)lere.'.the W~t, cl~,$.fu:te. ''in:lpOf!l;lB, !l req_~~~~ tl;i,a~ i;;i Jn!µl~flt~~l J;l.Y; a . •. 

~~::~~~~r =~~~~= :1::e~~~-~?4t.\:d ~~teil~~l=~V.~~~ti:~~~ 
:::ie'6~o~l~~j~~~~~~:~~%ri~9Z~~~~~~~-~\~!j;~~~~:~~:r 
legislation is located in the Penal Code, the California Appellate Court ha:s held that the. 
statutory schefne·11H:iVil ra'tli~r:tb.i:inj:ie:nhl.-32"The u:s. Supreme C6uiflias repilate@y 
found· thai'Bivil cofnriiit:tri.bnt fo~' il.iiy purpose const.itlites ICsigrilfi cant, depnvationic:>f ·'. 
liberty thatreqtiiri.is "due process protectiori:,'33 iirid "'iomei"couns have de'fehlilii:&;l. that',the' · 
assistance of eowel underili.ose circumstB.rices'is reqwred ta iiidet federal'dtie·process .. 
standards.34 Moreover, California courts recognize that legal services foi'ihdigeri.t 

·.:. . ~·· . 

:-.· 

29 Gibson, ;!';714::2.94 ,c"al.App!3d l425,. l437, 
30 Statutes·1989, thil.pter 228; Sen.ate Bill 1625 (as amended April 27, 19S9), Senate 
Committee on)udt~iary ,;\nalys,is (1989-90 R,egular Session), May 2, 1989, pageii.J-2, " 
31 Cf. San Diegb Unified School Dist. v. Commission on.State Mandates, supra, 33 
Cal.4th 859, 881~882. .. ··.· . 
32 People v: Robin&on (1998) 63 Cal.App.4th 348, 352 (Robinfon); People v. Supeffor · 
Court (Myiirs) (i996)50 CaEA.pp.4th 826 (Myers). · ... < .. · · · · . · ' · 
33 Addington v. Texas (1979) 441U.S.418. 
34 Hery/ofdv. Parker (10111 ci!.' i96B) 396 F.2d 3~3, where the court :tiei~·that a c~:-iril .. 
proceeding resulting in involuntary treatment com.Inand.S observance of the constitutional 
safeguards of due process, including the right to counsel. 
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persons at public expense are mandated in civil proceedings relating to mental health . 
matters where restraint of liberty is possible.35 

. · . 

Thus; tile question is whether public defender seriices for. indigent prisoners or parolees 
results in costs mandated by .the federal gov¢rnlilent-· mthe fdmi of constitutional 
rights to counsel und~ the· Sixth Amendment. and pgh:ts to due· process under the 
Fourteenth,Afnendment. Staff finds the public defender services do not result in costs 
mandated.bythe federal government for the t:e~ons stated below.. · 

The Califpriilii Supreme Court in San :Diego ·unified SclJ{Jol {Jisf:~~ B.ddi¢$.§.#d the issu,~ of 
costS mandated by the federal government in the' c6ntext of scliobi 'expU!s'lon due process ' ,. 
hearings. There, the relevant test claim statute compelled suspension arid mandated a 
recommendation of expulsion for certain offenses, which then triggered a Iilandatofy 
expulsion: hearing. 37 It was not disputed'that 'the resulting.expillsion hearing was 
required· to ... c.omply with basic federal due proces~ requiremeJ!:ts, sµch as :qotice of 
chargesi a right to representil.tion,·by coUllS.et. an eicplana:iion Qfthe evidence s-qpporting 
the charges; and an opportunity to calhmd ctC>ss~exemine witnesses andtP present,. 
evideiice.'.38 

· " : .. · ""·'."' .. · · . · · · 

The court stated that ll'l the a9~ence' of Tu~miilid,atQry pi;6Yi~io~ ,EJ;. ~chpol ·(U~ct wo~ld . 
not automaticaj.,lfiiici.ir the ciiieprdcess h~mng.cqi;ts ~t ~D;!jjndared wid~r'federa,l . 

· , law.39 Further, the i#~dafOfy ezj>ulsiori proVisiQ'1 ~4riC>(iw,:P1~tpeiit a f~d.~al l'aw or· 
regulation, since the foderai'taw did nofafthe tline'riiafidatt}ali expulsion ' ' . . 

.. recommendation or. expulsion fotthe cited off.enses;49 Even the :provision$:settin,g.forth· · 
expulsion hearingprocedur,es did not in ·the~elves require the school ·distrlcvto incur · 
any costs; since neitheNhof!e provisions nor·federal law tequired"thatany such expulsion : . 
recommendation be made in the first place.41 The court concluded: . ' · • · :. · 

Because it is. state .Jaw [the man:datory expulsion provision], and: not federal 
due process law, that requires the Districtto take 'steps that in tum require it 

·;: · to incur hearing costs, it follows .. :that we.cannot oliaracteriZe' any of.the 
heliring costs. incurred. by the Disttjct, triggered by the' mandatory. [ s~te] I 

pr<!lvision .. ., !is constitUting a federal mandate (and hence being.,.;· 
nonreinibursable ); We '¢Cinclude that under the m.trites existing ·at the ti.me ' 
of the· test Claim in, this 'clise '. :-. ; au such hearliig·costs~those designed to.· 
satisfy the minimum requirements of federal due process, '!ind those that 
mar, e~cf::e~ thos~ requireme11ts-iv.:~. ,wj~ respe_c~ to the mand1,1.tory 

35 Phillip;·~. See_ly (1914) 43 Cal.Ap~.3d 104, 113;.W(:ll~ ~ . .Zumwalt (19~5) 161~ . 
. cat.App.3d 835, 838. : .. .-

36 San Di~gb"UnifiedBchool Dist., supra, 3j Cal.411) 859. 
37 San Diego U~ijied SchoofDist., supra, 33 Cal.4th 8s'9, 879. 
38 Ibid. 
39 Id. at 880. 
40 Id .. at 881. e 41_Jbid. 
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expulsion provision ... ·; state mandated costs; fully reimbursable by the 
state. (Emphasis in original.)42 

· . 

Like the tes:t claim legislation· in: the San Diego Unified School Dist. case, there is lio pre
existing.federil.Hitatufoty·scheme·teqtiiring the states to implement civil colili:nitment. 
proceedin.gs for mentally disordered·offenders.' Rather; the civil proceedings set forth in ~ 
the test clitlni statute oonstitute a: new stateprbgram, and counties.would not otherwi.se be ' 
compelled to provide defense serviees to indigent persons wiSbing to contest invohmtiiry
treatmei;itpr c:op;p;ijfui~i;it<if::'P1e new pro~imi had m;>t first bee1,1 created by the state. 
Therefq~e, Gov~rru.nenfCci~e sectlonJ 7556, subdivision (c), is inapplicable to deny the 
test clallp.! .. . · . 

,. . . 

Government!Gode sectio~; 17556, subdivision ( e),· requires the Comfuissioh to deny the 
test claim if the "statute ... · or,:1illappropriation in the 'Budget Act ot other bill provides 
for offsetting savmgs to local ~encies •.. that result in no net costs·to the focal agencies 
... , or .. includeiriidditi.oruil r.everiue,tlaat:wa!I spe·cifically intended to fuiid the costs ofth1r 
state mandate;iru Bil Biliotint'stifficient to fund .. th.e cost.()fthe state mandate."' w elfi1re and 
Institutions Code section 4117 allows reimbursement to local agencies for certain mental · · 
health ~iajs 9~ ~~~gs invol;vinft.)R.JIH~tes 9J.: ~;UI.~~ i:µ~n~, ho.J;Jg,itaj,s. Seqtio11 41.1 7 · 
specific\i)JY ,iiJ.1.6.~fpr reimbW.!!~m~~ of costJi .. mctpred \ly,eoun:ties fqr P,eari~J~S 
conducte~ .~ 1'- ~~.~t o~ 4i~p.t~tt~rii.ey;.#llti,~te4 petiti(>~, t() ci!mtm~, i,µ,y~hiii.tary 
treatment as a cciiitinuati_oif of:parole, jl)J.rl;Jtlai:it to Penal Code sectio_n 2972. .. ... ,· ' 

' . ' 

Neither seqtk:\n4H·7.;;not•any ether sta:tufocy or Budget Act pmW.sions;;provide ·for 
reimbursemeilt;foi costs 'incl.iri:ed:.by oqunties for heatiilgs conductedputsuantto PepaJ" 
Code.seo:tion'2966. Therefore, ·oovernmentGodeseqtion 17556,·'S'ilbdivisfon (e), is. 
inapplicable to deny the test claim., · 

Govemm:ent.Gode ·section 1755.6,,subdivision (g); ·reqmres the Commission to deny the 
test claim if the. '\Statute!created· a new-.crime or ilifracticiri; 'elimirui.ted a crime or 
infraction, or•olianged·the·pena!ty for a:·cf:ime·or infractien, but only. for.that portion of the 
statute relating~di.i'ectlyto . .fue enforcement ofthe crime or infra.Ction." The 'Pepartn;tent 
of Finance, in its comments ofAug.um 9,·2001; asserted that the test 'claim legislation· 
should not be consid~red;a ·l'eimbursable mandate because. "the co'St.s claimed, for · 

. reimbursement·Bl'e'reiaied.ito 'eni-oi:cement:C1f:a.6hahgc;:d. penalty for-a crime or infraction, 
as specified in Go~ernment.Code ~ec~on l 7S.S.6 (g} .. '' . · · ·· · '' 

How~ver, as notcld abbve, the· test cf rum stattlfe f tself identifi6s the stil:ij ecf heBrin:gs as 
"civil hearing1;;>'43 lilld California co:urts have reaffirmed that the Merifa,lly Disordered . 
Offender legislaticii:i. is civil r~thet than penal.44 in the Robin.Sim ca.Se, the Second District 
Court of Appeal overruled its previous determination that the Mentally Disordered 
Offender law was penal in nature. CitjµgJiri.,earlier casi:;;;it stated that theM.~ntal).y · 
Disordered Offender scheme is "concerned with two objectives, neither of which is 

' ·'• . . .. ·. 
42 Id at 881-882. 
43 Penal Code section 2966, subdivision (b).' 
44 People v.·Robinson, supra, 63 Cal.App.4th 348; People v. Superior Court (Myers) 
(1996) 50 Cal.App.4th 826.. . . 
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e· 
:· ,. 

penal: protection of the public, and providing mental heath treatment for certain 
.offenders who ar~ dangerous and suffering from severe mental illnesses."45 Based on the 
case law interpreting the Mentally Disordered Offender law, Government Code section 
17556, subdivision (g), is inapplicable to deny the test claim. · 

Conclusion 

Based on the foregoing, staff finds that Penal Code section 2966 imposes a reimbursable 
state-mandated program on local. agencies within the meaning of article XIII B, section 6 
of the California, Constitution and Government Code section· 17 514 for the following 
activities resulting from Penal Code section 2966 hearings: 

• district attorney services to represent the people; and 

• public defender services to represent indigent prisoners or parolees. 

Recommendation 

Staff recommends that the Commission adopt this analysis, which finds district attorney 
· and public defender services for Penal Code section 2966 heai-ings are reimbursable. 

-·-.... .. ...:..o.;;:, · ~ -. 

e 45 People 'v. Robin,son, supra, 63 Cal.App.4th 348, 352. 
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~liw. 
204 Cal.App.3d 1425 
204 Ca!.App.3d 1425, 252 Ca!.Rptr. 56 
(Cite as: 204 CahApp.3d 1425) 

THE PEOPLE, Piain'tiff and Respondent, 
'. ' _, v. - . 
ANDREW FRASER GIBSON, Defendant arid 

Appellant 
No. B025616. · 

Court of Appeal, Second District, California 

Oct 6, 1988. 
SUMMARY 

Defendant was coi:ivicted of fort;ible . rape in 
violation of Pen,: Code, § . 261, slibc!,, (2), Bild was. 
sentenced to siic years in the state prison. Instead of 
being F.?l~aaed on.' parciie on hl_s clue dale, h-~· vi~ 
requifed 'to ~~cept inpa~.eil.t !feilttnent. tliro11-gb, Jll,e. 
Dep!!Tlment of Hellol~h und!ll" Pen. Code. § § 2962-
2980, req_uiring .certJi!n mentill)y ill persqns al:iqut to 
be . paroled to acc~pt inpatient ,Ii:iei:itaj tjii!J'p~/]J 
witQ01it proof offutui:~ clall,gero\J~h.e~s, After ti'ia!'he 
was found to !Je a ' siiy\#.~ ' !lienta1!y dis,ordcire'd 
offender subject to inyiilµii.ti\fy' . cl)nfiii,em~nt ~d, 
treatment under Pei;; Code, § 2962 •. rffid he iippeaied. 
(Superior Co~ qf sa:n Luis O~ispo eounty, No. 
PC4, Harry E. Wooipert, Judg~.) · . . " . 

The Court of Appeal reversed, hciiding deferiditnt 
was entitled to parole on termli without reference to 
the requir~ment:S.of Pen, Code. § 2962 et''aeq. The 
court held the retfoa~tixe application . of thl;l 
mandatory provisions yiolated the' ex post racto 
clauses of th~ United s'fii.tes and Ciilifornii 
Constitutions as applied to a d~:fendani .whose crimes 
which resultec!, ill . ~pris6hh;i~~t wcifu c\lmniiti~~ 
prior to the eilil¢tment, of the legisii~tioµ. It 'ftµ:thef 
held the proyjsjons ,'iipl!!ted th,~ eqll!i-L profocticiri 
clauses of the Unitilci States · anci · Califonila 
Constitutions, as it was· Ullfeaa9p11ble a,\d,,l\i'bitra,fY ~ 
exempt persons sue~ ~~ ~efen~\ ,froril ~ T!Jqujreiii,c#: 
of proqf of d(lllgerousness apphcahle to all other 
perso'ns . s~bjec,\" t~ 'iri,ypl~~tary. c~~~~I),~ 'ima. n.o. ' 
co~p~)~g ,, ,g?".ern,rilentill . intei'~s~ jlisfified \]Je .· 
exct;1p)1oi:i. C9!l1Pl.W~~)' Akl?r,J,. with.Stone (S. J,), f. 
J., and Gilbert, L 06ncu~g.) ' 

HEADNOTE·s 

Classified to California Digest of Official Reports-

Page 1 

lli, .& .!Q) Criminal Law § 7 .2-Ex Post Facto 
Laws-Mental Treatment as Condition of Parole.:. ·'' 
Legislation (Pen. Code, § § 2962-2980) reqtiirmg 
"'1426 certain mentally ill persons about to be' 
paroled to accept inpatient mental treatment violates 

·the ex post facto clauses of U.S. Const.: iirt. I. § 9. cl. 
J. and, Cal. Cotu!t.; art. I. § 9, as applied to' ii prisoner 
whose crinie, which resulted in imprisonment ·and a 
determinate sentence, was comriiitte'd prior to the 
enactment -of the legislation. The provisions are 
applicable only to per5onil who 'were convicted .for 
certain crimes and whci 'were still serving !their terms·' 
of imprisonment on _ tlie operative date · of the · 
legislation;: and mandate a potentially onerous change · 
in the teriiiS o'( parciie which is pati: o'f tlie sentence 
for a t:riminal conviction; the result could potentially 
be cuBiiidy for life in a state h6spital: settiri:g without 
proof thirt tiie-periiciil was either grii.vely diSabled or 
demoiistralily' de.iigerotis as -the ·result of· meii.tiil 
illness. · 

[See Cal.Jur.3d (Rev), Criminal Law, § 
Am.Ju.r.2d, Constitutional Law. § 654.] 

@Criminal Law § 7-Ex Post Facto Laws. 

9' 
' 

TWo critical elements tiJust'be,present'fot a statute to 
violate· the ex pcist · f~clo clause: (1) it mtist be a 
crimihhl or penal· Jaw Wilich applies to events 
· occuJTmg prior fo its effective date ilnd (2) it must 
substlinti.lilly· disadvantage the offender affected by fr. 
A la'w'ubristi~ies an e)\ 'post facto Vitilli.tion when it 
retrospectively i,nlposes criminiir liabilitY for conduct 
which wiis innocent when ;'it ticcurretl, or mcrewfos 
the p\liiishinent j:irescrihea - for a c'i:irlie, or 'by 
necessary operation alterS the situation of the acctised 
to his tliSildvantlige. ·:rii' order to· determine whether 
retrciilpeCtive 'laws are d!Sadvanta'geoiui;"courfs must 
look f6 ·the effecf'Cif tiie;'present s)l~tem of laws 
compared fo tilose 'in piafo at the 'fulie' the offense 
was comiiiitted. · · ' · .. · '' · · 

·.: 

·w Criminal Law § 7--Ex Post Facto Laws~"Penai 
or_Therapeutic Laws. . . 
Peil, ·coae, § §· ' 2962-2980, requiring certain 
mental,ly ill pri~oners about. to be parole_d to aecept 
inpii.Ueiif-fueniiil ti-eatineht without a' deh\ifuinatioh of 
future 'diillg'~roiisiuiss, mil.Sf he chiiracterized as penal, 
rather than 'tlierapeutic, for "a'et¢riniriillg whether It 
violates _ ilii(!'ex post facto dlii.use when applied · 
retro~p'ei:tively. The prllriary purpo'se of the 
legisfaliciri is to protect the public; and the. fact the 

' .. '· . .. 
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· person is treated while confined involuntarily does 
not. ipso facto make the confinement nonpenal, 
Failure to follow the treatment plan during the period 
.of P.arolci caii resylt !n a return to.prison. on parole 
revocation. end It· may fuerefor(l. llJqe,nr:l .indir!lc;tly tii~ 
inC1ITT1!lJ1ltion of tltll P~\ln as a r!)s.1,1lt of· ~is criJ!'.!inal 
conduct., .... " · ,, . 

.•.· '..•'. .. ,. , .. · - ·' 

~ ~- i9, Mi. ¢oµs_titutjonal Law.,§ . 101.~.:i;:qµ!ll 
ProfoCfioii.:;:.BWiis · :... ..iif .. Classification..,crimiiial 
coiiv(iii\9n. «?f; .. A,cg~l#aj:..1nva1uD.tfilY M:~ilia1: •1427 · 
Tr11atqien~ ofi:'.!)l.'Ole!¥1:.:~.::, ·'•: ·.; . ·.'· .·. · . 
Legi~!aticm, men, . Code1 § .,§ ., 2~62.2980) reqajring. 

certa,i1qI11l'1!.t.aM}'. .Ul .~QP;ll'rs l\bfl.~~-J? cye pa.rolr;id to 
acc11pt. . .,jr)p,1_1t_j~i;1~ .,. -m~aj, treatme.i;it . wij:J:l()µt a . · 
detf111l!JnB,tion,.i\lf., dal}g\ll:9~!1~~ _yi()\f\tf!B,,.tlie ,,.eqµal 
prot\lcrt.i.QII. c;l[l.t1Be <>f .• t,h..~.,:p:im!!<L. S1,l!~~ .,Go~W..1;\gn, .. 
since lt ls ·U.11rlll\!lOliable lll?,d l!!P.itrary.-to. exe~pt such 
perao~: .. di;wp "di .. nig1,1!.rel):}!'l).t ·of. -rm:i.of . of 

· dangerq1,1Sl!~.~- ,app!\ll.!!Pl!! .. tq ~.Rth.er,,p"rs.oII~ ~.bject, 
to invoh1I1@y CO~mt~;:/\.JthouglH!ar\lle. atatus is 0 .• 

a qi~tine\ive c~!ll'AC.~P for.. 4i.9Pa.r!lt!l . tr!l.~tm11nt 
under certain circumstances, it is irrelevant to th.e 
purpose of the Htatute's involuntary commitment or 
treatment. · . , , . '. 
ill constitutionli.! tii~~/f '16..::~~tfil%'.~~a·"'s'C6~e ~!"" 
Equal Protection:-:-Ql)..itec;i ~t~s .Qoli.stitutj9p,. 
The ·~q1,1.W.·:•Pl'Qte.;:,tio1L ~lal!Se (l(th!) ,.T)i1#.ed. States 
Constltu~on, ~ea li.t, ... ~.;,iµipiiJiu)ll, .. ·that ,p,er1mn~ 
Htan.diP.g . in the .. l!f:l!Il~-... R~J!ljion .. to, .a , chaJ!ep.gec! . 
goy~~\lll~' 11¢i.otj._ will ,:,~e 'Unif'f?l'llllY ti;eatfjd. .: 
Tradit101¥1!JY,., ~C?QiJ'1,J.;. ~p.,. !'PO,~Ql);ltc !'!'Jl;~filtjp,µ.,.,,iS,,: · 
uphel!Jr.ir.thi;i Pl!IBJ!\j:ip,~9!.\;!il'i+~ is rat\wJ,11JJY.~h1ted. 
to l.ll~)~~\l ~!11~~,Jn!~f\lBtll. V)'hen tp!! i;)assifi~ll!<il!I_I .· . 
touc4~ .• Rn :!l)il!:'#im:i.«:'AW right; :It ~\l.~. !?ll.,j\\(\lq~11-Uy .. 
. detel"!Illned f!I!.c;l~ the,stri~st,.sqm~g .W,~C1~~fi~.U~. . .. 
nece~~JIP',.J,c:>.,,pro.m..<l,W,,:.I!:, c.w:npe.l!irig,,,g~Y,!m.111\~t. 
inter.r~, .... ~~\l,illr.:!l,PB!Jt iii fiiJi4!ll:r\!lI\.taL4.llP.~Ms;.'?n. 
wh~~. ,~r.-,\t .!~ ,h.!lBµ«;~b· .. qr«f;l,~pJi,c;jt\y S:,\lll~llc!,. ~Y:;Jhe 
feder~1 ·,qonsijP,\~QI.l· AH .eqtJlf) p,r,ot,~,'?..~!l!l q\l,a.llen~e 
requir,~ita d.~t!lrniina~on w~_f;l1;!i._er~ .th,f;l .• ,gi:oups. yvpic\). 
are differently treated are similarly aitu,atElc\ .,for 
purposes of tbe law. If they are not, no equal 
pro~.~~on claim is .. ~m:1lica)lle... · 

' .. t._I(·;· ., 

®, P~~al and .C:orr~C,til!~.l!J .1.Jµtitutiot1s -~ ~~,"1';t'!atu~1: : .. 
ofPa,r9!~ .. -. , _,. . ": '•'. · .:.··.;.,~:·; .. ·.· \.:!l;,'• 

Parol~ in q\l,lifpmi1:1. \~ .. ffiffi:ren~ .$..a.µ tR-.~}!i~\99.JJ:!'tl .. , .. 
conc()pt c;if P,!lTOl!f1: ·!tp.~.lfT. whi.cl). it. is. l:\ .. f.lf).e11~.~)'roJ;(I 
prison, b\'f9re , ~~. _,Q()!}lp~()tion of seI;J,te.~ce,, .on .. t!;~ 
con<!lti9n. that )he pri13Qner . 1;1bide. jly ce~\ll ru.l!fs 
during the balai.w~ of.. t;l).e tf;11!l;: In Qa!.iJrJP!i!li. , 
detenninately ,sen~ri9ec\- prisoners seiwe th~,C()JP"!l~~e 
term specified under· Pen, Code, § 1170, less any 

applicable credits for work .performed under.·Pem; 
Code, § § 2931 or 2933. and are then placed on 
parole for three years reg11rdless of the length of the 
term served, Under PEln, Code, § · 3000, this parole 
period is an essential part of the actual sentence and 
is not depend~l!t on _early release. 
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does not c<institute n~cess.ity for its complete 
elhlliriation. · 

COUNSEL 

Rowan v,( Klein, under appoinl!Tient by the Court of 
Appeal,,for Defendant and Appellant. 

·. . " 
John l(. ','.an. de)(amp, A,ttoi;ney General, Steve 
Whit.e; CJ:ii~f Assistant AttPtneY Oenenll, Morris 
Lenl~,J(,arl S. ~yer.imd _Bnit;~ }f. S)ayiII, D~puty 
Attcirp'eys, Oener11l, for Plaintiff and Respondent. 
"'14i9 

ABB:E, J, 

Legis41ti~n,.[FNI) ef:f~cti~ti ~qly i, 1986, requ~g a 
person whit h_iid been . f!enten9!)d to a, deteriilinate 
sen~·p~'P.rii>~ to th.at. 4~ to j:>e go,nf!E:~<fw ·a ~~riW 
hos -ital ··· a: ccinditi -' of; · arofe viorres IL·- . !Ill, , . . . . .. .. Qll. .. ,"···· p .. ,, .. , . Jl .. 
coniltifutiC!i:fP,L e~· posHi@i:> oillµ,~~s. 'fife legiilliition 

. 'al!io'.,vlli'!iltes ii 'uai roi:ediori b' ause~'it mand)'tes ·•· . -.. ,.... q_., .• P ... ,.. ,,,\\<'. ....... -·. , . .,,,, ,jl._ ·,·. 

. invciluiiti\fy corifuiemiiilt ~!inil ti'ea'fiiieiiFiiCfoiinef 
pri.Soneri who are menhilly iii.,, without' proiif. of 
dangeroµ;ne~s, 

;_. 1:.-:.1::· .. - .- - . . .. 
.. fl'!! Statutes 19,85, phapter 1419, section 3, 

··· · . pi~. pi'QV~}R~ w~~;, .. ~Ei.&.lwlily, JoµIld in 

•. :· ·:·.:~ae·J~~-~!~~~iJi~~~t)~sbi:l~~·: · 
. ;:. ~,clwnge by S.tatutes .1986, .cbap~er .8~~! to 
.... · _,{l.ar;e separate sectiol). numbers (Pen. Code, § 

. , §., .. _:_.2~~¢-~, F{Jr easy, .. refiJren~e,· .. aJ1: 
sectj,oP,s liii:i .l]ferred to by .their . pres(filt 
sect,_on numbers. 

Appellant WaB convicted offorc!bl~ ~p~in,violatji;in 
ofPenal Code [FN21 section 261, subdivision (2) and 
on June 29, 1~~3, WBS sent!;laC!'d to six years in the 
state. prison. With applicable credits he was to be 
releos~c:I from custody OJ:\,paroie .on S~tember 10, 
1986 .. Jpste~c! of.beiI!g relel)S,ed, he Wl!-8. required to 
accept inpatient treatplent through the Department, of 
Mental Health under ·the statutory scheme under 
consi,i;hlration. Mer ,trial. in the, superior court, he was 
foun4..to be a severely mentally disordered ·o.ffender 
subject to involuntary confinement and .. treatment 
under section 2962. 

. ·1 . , .. .,;. ·! . -

FN2 All further Btatuto_ry refer~nces are to 
this :!(Ode unless otherwise specified. 

. . 
The confinement then ordered fo~ •aPP~~.t expired 
one year,fro~ the 41!.te)1e ~houJ9- have-been· released. 
on parole. This appeal is therefore technically moot 

Page 3 

However, since app~l!ll!J.t is ~qbjem: to repetition of 
this process, the issues l!l'~. of .~.pg irn,Portance 
and t\JAe poriStramts n:il\\<e .,it .li)c~.l~ any annual 
comm1tnien,t :.will .eYll~e .appell~~e.x.ev1ew, Y.:!H\~dress 
the merits,, [f:N3] (See Con.rervatorship of.Hofferber 
0980) 2·8 C~l.3d liiL 167, fn. 2 n6'7 CaLRPfi. 854, 
616 P.2d 8361,) .... 

fN3 Appellant h~ b~~nqonW!l.lec\;0~ parole 
for 1\110\h~.yeai:.undeqeoticin 2962 iiµd is 
continuing fo be confined for treatment as an 
inpatjent at A~cadero State Hospi~a,l,. .. 

.:· ; - . '.t': ; •. ' ' . 

In. 19~3 1 : ,wpen appellant Wl!S; , colllllli.tted .. ~o pr,i~pp.1 ., , 
section 2960 (~pw § ,2,974. l;1!I ~~J).decl) Jll'pvided 
dlBcretioi} to s~ek civ~( ~cilll!D!W\~nt. of. P.t:i89n~ 
under the L1;11~~e,rmm.i~~~is-~hoi:t ... (J:).~rea,~r L,PS) 
Act, ".'hie~ was,.incorpO.J:!\l~~)P. PJ!l1;~~ refe~ence. i,11 
the Pe!l~, . .Code,., as })ll aJtem~tjve to the,ir re!~~e, 
lnvo1untm;. co!111IlltµJ.ent, ~~i;,,.~e LP.&,. Aqt ~ 
applica~I~ Jo ./In .. pers9!1~ !Jlg'1'!1'.e.~,s of their fciJ:W~ 
penaL~s-who m;e Prp.y~d,w.b,e,mJ!:v~\y 4is!ll;il~!J,pr 
demonstrably dangeroilirtcl"tlieinSelves or others. (See 
Welf. & Inst. Code. § § 5150, 5200, 5250, subd. (a), 
5300;. sub~. (a);(c)J If .. s11;9J+ _i,:oqfu!~~qt, Wl\8 no.t 
both sou~t;~d.imposed, ,appell~{fupu\Ji b,ay11 be~. 
entitle4, !~ .l;i~ relea~eq from. co . ement .. into the 
community, "l.430 

• !' ·-- •. ·•· :'·i~--, :: r ' ', ·: ~('.... . • /· :·· • . . . =.· 

Section2962,npw mat1dE\te,s treatµi.\lnt for B.IIY pers.on. 
who ·meetii aii' tlie fciliOw:fug crlfuria: (1). ls about tp 
be released OD parole, [FN4) (2) has a severe menial 
disorder, as defined, (3) ,rfie.1),1,el).flll disorder is not in 
remission or cannpt be kept .fa .. remission without 
tr.eatn:i.ept; .~ .fl,~:fu:ieq, (4) \vh~s_e ,f~Y/lTe mental 
d1sorl111r.,.was R!i~- C!t th~. Cl!Jl~!!~,, C!f ,or wBS an 
aggr!!yilti#g,Jact9r [FNS) .il.i l .the, c9,ipmission . of a 
crime for w1:iich thl(.PfITT!l!Jl. wa1p1\l1Jt~qed to prison, 
(5) whose crime was onejn whjch tile persop. used 
force Of •Viqlence .pf, C!lUSed. serious bodily injury as 
defined in .par!lgre,ph ml· of.sub<#y.ision (ef of section 
243, anp (6) whci has been in treatmenHor th~, severe 
mental disorder for 90 days or more withiri the year 
prior to parole or rpieas~, [FN6] 

FN4 Secticm 2970 ·. alsp permits the same 
standar4s ·be applied· for recommitment of 
perspns· who woulcf othei:wis~ . be releµed. 
without parole or ·whose ,parole has expired . 
Appellant is not such a' person. 

:':1 

FN5 lro~_ically, mental· disorders which do 
n.ot constjtµte a defense qnder California 
insanity provisions. (§. 25) are mitigating 
factors for purposes of sentencipg .. (See Cal. 
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Ru1es of Collft: rules4 I 6Ce), 423(blC2l and 
42.S(b).) Cpnsciqiieritly a· ·mental illness 
whicliis caillially related to crimffial conduct 

-~. ·may 'at the. same tirri'e reduce thli' term' 'elf 
iri!)ltJsoniJ\.'.efifWid then result in custoili~l 
ccinfmemenffor life. 

FN6 The proce!iural provisioll!I for 
. ooifu±ii!l:ri~1k lire #'Dt chaileii~ed .. They are 

compi6x aiid rieed-iiot be' c6ruiidere'd here. 
.... 'l.i.. . . .. '. · .. ':~\..:.: . . • ': ·' 

The keatnienf'iiiaiidatl:id is itip'iitiimt (§ .2964) unless 
the patient can be safely and effectively treated on. an 
outpatiehf blllijs, : but' if nofre.l.eased~· to oum11-tieitt 
statuf.wl!~~ .. 6d''q~:YL!fie ;p~r~~n. ni~y reqi.\6s~ .·~ .. 
hear111~ ··oefo.~e .the,:.:B<>al'!l. of .. ~~1soi1'.-'f.~_rms (E\J?'I') · 
where 'llie Dep'afu'iient . of Meiital-' Hetilth iiillSt 
estalliish' t!iif inpati'ilnt'. tfeJitm~ii:F'ls· riedessal)i .. (§ 
296{'sub~. (i:l).) T~is"tri:atlli~nt 'cEiJi' be' contliiued 
under. the' same . pri:\vis!oiiS'' so" long:·,·Bii "paroi~. ls 
contin~ed and, 'as a ooil4ffi.ori theroo'f; tieatineht'ls 
mandi4eCL ptrsu~tif"fo,'sec'tim:t'.2962: C§' 2964,%ild. 
(c).) " . ., ... , ..... ,: ·:-r;. .,,. 

.. 

These pt6\.iisi6ii,s appif fo e.l! persons '~:ffecte1fwhii 
were incai'ci~rtited 'b'efotg"as 'well ~S aft~r ianuacy I, 
1986.''(§ •29stiS It j{fiierefore expr~sly retroA¢tlve 
to persons whose crimes which ;:·resulted · in 
imprisonment were committed prior to the enf!cwient 
ofthB"biiglslafufe·s& long aS they hi:id nol'e!itli~li·beeil .. 
relea.ii~d 6n·paioie. [FN?f:· .-·''' · · ' · ·· '"" 

. •• ,;~ :' '..'i; . '!' . . 

. FN7 The· provi.Sioris· apply tci :·au persons 
., whetlief iienteneed 'fo a. determihate terii:i 

Wide{ 'seCtion 1170 or to an :ftideterininate . 
term either prihr iii the en.#tment cif ~ecticiii. 
1170' of'i:jnder ·'section 1168. As ·app'lllliiit 
waf'ti.' iletefmiril!ilily·sentliric"ed pfisoher we 
conf111e' our cdnsiderafiiin 6rily to persons 
reieaseci .•. oli pf!r0le. after" . ser\iirig a. 
deterininate ·term · illipostid ·pi:i'fstuirit to· 
sectfon 1110. ·· · ' · 

,· '' 

Ex Post Fact& Violation 
U!) Appellant contends. the retroactive application 
of thes¢ 'mandat6ry: proviliions 'violates' the· ex post 
facto clauses• ·of"the United States artd· 6alifornia 
Coiisntutio<ns (art r, §'' 9, bl: 3; e.hd art L § 9. 
respectively). We agree. "1431 · · 

"~' . 

m Two critical elements must be present for a 
statute to'violate"the·eit poiiffacto clause;'(!) it must 
be a criin.ilial cir penal · 1a.w which· iipplies to events 
occilri'mg prior to its effeCtive date, and '(2) 'it must · 
substantially ·disadvantage the' offender affected by it. . 

· Page4 

Un re Jackson (1985')' 3!fCiii:3d 464. 469-4U [216 
Cal.Rptr. 760. 703 P.2d 1001.) ' 

A law constitutes an ex post facto violation when fr 
retrospectively· (!) imposes criminal liability for 
conduct whicli was iriii~ceiit wheri'it qccii~d, ot'(2) 
_increases the pimiilhrnenl prescribed'foi"a' crime; at 
{3) by necessary operation alters th~ situation of the 
accuseii to l:ii.S: dis~Miiritiige. '( ConsefvaforshlP ot 
Hofferb'er. suo/a;''.28 Ciil.3i:H 6L Yii.01) Thii ilieritaliy' 
dlsorde~d off~cier pfovlsiiin{ (MiiO) of ··s~ction 
2962 efS~q~. both "incte~se·purtishfuenfand alt~r f4'.f,• 
situation of the accused to his disadvantage. 

In order to determine whether retrospective laws are' 
disadvantageous, Y(e must look to. th.e. i;iffect of the 
preseht"'$yst6m of"ie.ws coii}perecf tO thc\~'e ifu pla'Ce af .•. 
the time';'fii'e''.ofi'eti¥e Vi~ ··coiruhifte4. ''(setz;., f~ 
Stt:imi6111j 0982i"j3'Cii!.3d 176~ }8ff187-CtiitRpti';' 
783. ·65f P.2d J 9f0; Dqbbeif\lil!Fliitldt:i f'l 977) ·432 . 
U.S: 282?a9Fr53 L.Bl:i~2d 3'4!!i·'3S6•35i];· 191<s:ct 
2290Wi¥iiiWlir'ii. ·'Ghihilin 02·s11'-4so•.t1:if Z4/ii"S't61 
L.Edi2cH7. 2o-2):!1IO'PS,Ct. '960).) .... .,__,. . . .•.... 

. -, .. , .. ·~r,..:~.::u,-··.-· _·:r.· .. ~·--~ - . 

Q£) At the time of appellant's offense he was'iiiibject 
to a detepninate s~ntence. (§ ll70l and. ha4. to be 
rel eailed on paroie iit'fliii''end ffieri5cif ( § 'i j"o Cio subds. 
(a) and {il)ihoptebi,;<Burgeit'if (!986) 4!b~i!'.ld SOE. 
·s29.'fri. 12 [224 0~tR!itr/Ha/ill+h'i;2il,12~1']) TI1e 
Boaril ·ar_l'ns'OIFli:erm~ {BPil'fhB:i!''ilisc%tion''io set · 
such reiisilrilih .. lf 'pB.rOle · 'cdnditi!iils as. i?f'd'eemed 
proper (§ "3.il5!3); fuC!udmg the c!fri3ifion of 
outpatient' piiy'cliiatric'counse1i1fg:(inteWai10 CJ 986) 
186 cal:A:bp:3lf 1656 v3·1: dal.Rptr. so6]/a1ii0 see § 
3002.) The · BPT could revokb' his - p!ir6!6' and 
recommit. him for failure to abide by the conditions. 
C§ § fast> iii\d 3000,) · .· 

. .'. ..,. ·' . 
. .. 

His total . period of parole 'and custody on. 
recommitment ·for revocation 6f parole coill:O · not 
exceed tour yeill's (§ 3057;.subd. (a)) [FNS] i.ti1less 
he engaged iri" miscbtlduct·wliiie 'confined on ii'pilrole 
revocatioii'(§"··3b57; subtC(c); alsb'see § 3060:\5.) 

FN8 All references to· this ·section e.1'e"t6 the 
prior versii:ii:i uritl~t rSta:hit~ 1984,• diaptet 

- BOS;·sectioD. 13. · ·· · " ·· · 

When appellant conunitted his offense he could only 
have beeri confined involuntarily fcir' e\raluiitioit and 
treatment on the same basis :as iill noriprisoners or 
parolees, that is, if he was mentally ill and gravely 
disabJed (Welf/&::lnst. Code·.: § § · · 5000, 5008; subd. 
(lr)(l)) of'i!at!g'eriliis:: {We\f, &·fii.st.,Odtle; s § 5000. 
s2so} (former Pen. ·Cade; § •· 2950, :now § 2974; 

Copt. (0 Banbroft-Whitney and West Groilp·l998 
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applicable to all prisoners other than those described 
in~.) .. 1432 

Under: Section .2962 the following changes occur. 
The persons described therein .. ,Elf!' ·required ·to be. 
retained in ph:ysi.ciil c11Stody PY the IllljJartment of 
Mental Helilth (§ · 2962) and must be treated qn an 
inpatient basis fores min~um of 60 days(§ 2964) 
and,may be retajned·on ap.·inpatient b~is for annual 
periods fm: !if'!(§ § 2~~6, subr,1,°{c), 2970) so long as · 
their severe'. mental dlsorder· is not In remission or 
cann,\lt be kept in; ,r,emliision .. wii:b.oirt trea,tment. 
Therefore, persons who are neither· gravely disi:ibled 
nor d!lmGnstrab.IY . <jangeroUS'. but who meet the 
sectlon.2962.,criteria. must underg(I treatment on an 
inpatient .an.d .. pn ,outpatienU,mis .d1.1ring .their parole 
tem and may be required to do so indefinitely,, 

(1) Respondent argues that the legislation does not 
viola,~ .!;be ex;post·facto ·Clauses beO~llSe IU~. not . 
penli!, but .. rather ttierapeµt;lo, · ·and. it . do~ not 
a~advaq~el!JlpeJ!ant as en accused, We dis~giiee. 

i'.ir: 

Respon.dent is, howevw, correct that a necessary 
determination is whether the- statutes imprison 
appeUB.l!W ~ a orimjµlil . or. requ4:e ,, compulsory 
treiitment!' in ,invollll)!azy · confjnerQen.t . as a.-,sick · 
persp11 .. (~ee Oanseryatorshlp ofHo@rber. suera •. 2s,. 
Ca[3d·!ll.tip..I8l·anc;l.ln.re Gary·rl¥: (197.n,s CliJ,3d · 
296 . .,301 ['2Q:.Cal.Rptr·.· 1. 486'"R2d .120l];LWe .. 
beli~ve:;r;section , 2962 has overwhelmiI!g pel\al 
attt:f~.\ltea !IU!d tb_erefore c9nstitut11s 'part •of appellant's 

.:punislutiiint,f9r his ctiminahof@pse; 

Sectl6~·.;;96o'. states tii;~'.'.'1~g~lative. pUipose ,jn the 
enaotm~nt (lf,seotion.2962 et seq.;,l'The ·Leg~latqre 
finds,Jhattb~r\l ,are .prlSo.ners WhO •ha Ve •a tff!atabJe, 
severe mentai, d,isqrdet.;that was one o.f:tbe:•causes.,of, 
or was an-aggrayating faptor 'in the .coll!lii.isaion of the. 
crime for which they-. .were incarcerated. [FN[9Jj .. : 
Secondly, the Legislature finds that if tbe severe 
mentaJ diso.rders of those. :prisoners are not in · 
rem(~~igp or c:alll!ot be kept in remission at the time 
of their parole:o~ \IP(l!J.; te~illatj.pp._ of parol_e;.:~,ere is 
a danger to,·.society, end. the. state has a· compelling 
interest. in protecting the ·public. Tbirr,lly,. the 
Legislature fi,hd_s .. tbat in .order to .protect,,·the public 
from those persGiis -it·is·necessary .. to provide.mental 
health-. treatment until the severe mentahdisorder 
which was one of the causes of or was an aggravating 

: factor in the person's prior, criminal ,behavior' is In 
re1J:1is5ion Rlld can be kepUn•, remission .. [~ ] The 
Legislature·further·fmds· and Jlecilares t!J.e Dep!!f!rnent 
of. Corrections should evaluate ·each ··prisoner for 
severe.mental *1433 disorders ·during the first year · 
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of the prisoner's sentence; and that severely menta11y 
disordere_Q. prisone~ should be , provided . with an 
appropriate level of mental health j:reatment while in 
prison an!i w)len returned to the community .... [FNIO] 

· FN9] It is interesting to note t1J.is d11claration 
came just four years after the Legislature 
"r~cognize[d] · and. ·.d~clare[d]. that the 
commission of sex off~es is not in itself · 
the product of. mental diseases/' (Stats. 
198,t, oh,, 928, § 4.) Coi:iaequently it 
terminated . prospectively an, · Involuntary 
commitwent scheme.for-mentally d,isorder.ed . 
sex offetigers. (Former Welf, &·Inst, Code, 
§ § 6300 to 6330.) MtmY, sex .. offenders will· 
nqw '1q1J,S.lify" Ullder tb~:Iv!Do scheme since 
theiJ'. crimes de~tjp11a!Jy -.involved· the .. use 

, of f\Jrc;e or. vipl~nge. ,{See .e.g., § § .. 261. 
. subd. (~), 288, subd. (b) iµid 28~11, s11bds. (c) 

and(d)(I).) . . , 
•" 

FNIO While the . provisions , operate 
retroactively for prisoners incarcerated 
befom .. th~ effective da,t.\l. pf the legislation, it. 
iii o,t.:JigiJrse. it;ipos~.iP,Ji; ~~ rei:w11~veJy 
evaluate. end. · tref!t· •,(hem, QqnseqU:antly 
p_eraons inip_riBQ!le4 bef<m1,J',lly 1, 198.~, did 
not ·l;tav!l this ad,vantage,during their terJnll. 

The primary ;purpose of the legislation. is toriprOtect 
the public, The .. meQhanisll) .. by.w)licb the public is 
being pl'.Qtected. is. by ·'°equirµ\g collfmement and_ 
treatment' of>sotne·Jormer prisoners whi:i· have ·severe .. 
mental··: disorders · as ·defined by, section. 2962, · 
subdivision {a), 

The · fac;bthat: a·. person is· tre!l,ted .:while con:fiiled 
involuntarily ·· dt1es, not ·ips9 ,fy.qto. ma]ce the .. 
confinement• noilpe11!!1. For.. e!(ample,., se.t.ti.on , 2684 
provides for the:triiii~(~r· ofiii!iiitally ill pr.iiianers to a 
state hospital for trea,tment du,rlng their perit1d, of 
imprisonment. 1By,tbeJenns thereqf; the time·spent in 
the hospita1 . .for treatment. is credited· ·toward their 
terms .. pf :impr~onment, ... Qbviously this period: :of. 
treatment is "penal" within the meaniti.g of the ex.post 
facto clauses. (Also see§ 1364.) 

The Clilifornia, Supreme. court ll.a.s)dentified several 
. criteria to detennine.·whetber a statute is· Qrizpina!, or .. 
civil. ·In Cramer .y, !IJvars Cl979) 23 Cal.3d 13 L·.tl7 
[151 Cal.Rptr, 653;1588 P,2d.,Z.931 (berea~f!rCr.amer) , 
the court ·identified four .features which resulted. in its1. 
admittedly close · '4.etermination that involuntary 
commitment ofcertajn mentaUy rfltarded .person~ was 
notpunishmenti-(1) it.was not initiated in response or 
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necessarily related to any criminal acts, (2) it was of 
limited duration although· renewable, (3) the person 
with the· burden· ,of proof was not necessarily a public " 
prosecutor, and'(4) the sole plli'pose·ofthe legislation 
was the custodial care, treatment and protection of 
the person committed. · · 

In contrast to the · statutory scheme for the 
involuntary commitment of the fueritally retarded, 
MDO commitments are: (I) necessarfly'i"elated to the 

·commission of and conviction arid impri.Bonrnent for 
crimes involving use·of force or violence odn which 
seriollS bodily · injury was inflicted; (2) the 
coniniitmelifofMDO's can ortly lfo brought about by 
prison officials (§ 2962) or district attorneys (§ 
2970); and {3) the sole purpose Is not treatment for 
the safety 'of the person committed but is primarily 
protection of thf:l public (§ 2960), the samf:l purpose 
for impciili.b.g irhprisoninent for' criminal conduct. 
(Cal. Rules of Court, rules 410Ca) and 414$).) The 
MDO commitment scheme has more penal features 
than that.for mentB.\ly retarded persons. *1434 

Other criteria were' identified· in· Cons'ervtitorshio of 
Hofferber,· sypra. 28 Cal.3d 161, at pages 181 .and 
182 ·ill determining whether thf:l involuntary extended 
confinement of. persons' grav!!ly disabled. ·due to 
incompetence. to stand tl'ial on felony charges and 
who are presently dangerous (hereafter GDrs) was 
punitive. The court specified-. the following factors 
leading lo itS cortclusion this . scheme was not 
punitive: (l)·'' The commitment did not· extend, 
directly or indirectly, any- incarteretion imposed on 
appellant for criminal .. conduct, (2) a· criminal 
sentencf:l would probably never be imposed, (3) the 
confinement did not arise from criminal conduct but 
from ·a mental condition, (4) the person committed 
would be placed in ii: stat\l hospital or a -less restrictive 
setting (see rwelf.: & 'Inst: Code, § ' 5 3 58). rather than 
in a prison,- and. (5) the· GDI commitment did not · 
disadvantage the person as an accused •because he or·· 
she was not. forced- to defend against a criminal. 
adjudication. While a MDO commitment shares soine'"· 
of these civil attributes·.'· it differs ••lir important 
respects. ·-· · ··· .. 
An MDO commitment, unlike ·one for GDI's, results 
directly .from the commission of a crime and ·a period · 
of imprisonmf:lnt as well as from: the . mental ·
condition. Failure to follow.the treiitment<plati during · 
the period of parole can result in Ii return to· prison im 
parole revocation· and it may therefore-· extend 
indirectly the incarceration Of appellant as a result of 
his criminal conduct. Specified prestatute criminal 
conduct is both a· requisite and· the realion for· 
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custodial confinement. 

JVIDO's may be forced to defend against a criminal 
adjudication since whether the crime whieh creslilted 
in the prison commitment "involved the use· of force. 
or violence·onaused serious bodily injury" mily"not 
have ·been adjudicated. at the. time of conviction. 
Unlike other involuntary commitment schemes which· 
apply, either to perilons -involved. ib· certain •specified 
offenses (see e.g.~ Welf,& Inst.-Code. § 3052) or to 
any felony offender (see e.g.; § 1026.5; subd, (b)(l)) 
the MDO scheme applies to persons who committed 
any felotiy offertse only if it Involved the usf:l of force 
or violence or if it involved· inflicting ilerlous bodily 
injury. Except in ··those instances · where force, 
violence or serious bodily injury ·iire elements of the 
offense or -an enhancement ·thereof, a· new 
adjudication relating to the offense may be required. 

,• -·· 

These differences · between the MDO commitment 
scheme and those: considered in Cramer and 
Hofferber require us to find that it is essentially penal 
in nature and consequently it is subject to .the 
limitations of the ex post facto clauaes. · 

. "·. ·" 

(l!iJ We find the retroactive application ofcthe MDO 
provisions to persons wliose crimes were committed 
prior' to ·their effective .date· violates the *1435 ex -
post facto clarises of.;the United States a.lid California: 
Constitutions .becaus·e· ·the provisions: (1). are 
ap.plicable ·only to· persons who were convicted:·for. 
certain crimes and who are still se!'Ving their terms of 
imprisonment on the.operative date'ofthe'legisla:tioil · 
(§ 2962), and mandate a potentially onerous change 

. in the terms of parole' which Iii part ·of the sentence· 
for a criminal conviction(§ § 1170, subd. (e), 3000)l 
[FNl lland (2) potentially could result in custody for· 
life in a state hospital setting without proof'that·the 
person ·is either gravely · disabled or d\:monstrably 
dangerous as a result of mental illness . 

. . · ';;' 
FNl I This feature ·alone may· suffice to 

. establish an ex post facto violation. In In .,.e 
· Stanwottn; sypi•ti;·33 Cal.3d 176tthe change · 
from the discretionary parole·· release date 
setting provisions in effect · under. .. the 
indeterminate• sentencing law (ISL)'to the 
directory (mandatory) provisions· under; the 

·''"determinate · sentencing law ·(DSL~ · were· 
found· to be ex post facto ·as applied ·to 
persons · whose · offenses were ·committed 
p·rior to DSL. (Also·see .. Weaver·v.• Graham, 

· supra, 450 U.S'.'·24{change from mandatory 
to discretionary good time , credits violates 
clause) and Lindsey v. Washington·.(1937) 

Copr. Cl :Bancroft-Whltmiy a..'1d West Group !998 

422 



• 

204 C11I.App.3d 1425 
204 Cal.App.3d 1425, 252 Cal.Rptr. 56 
(Cite as: 204 Cal..App.3d 1425) 

301 U.S. 397 (81 LEd. 1182. 57 S.Ct 7971 
(change from discretionary to mandatory 
maximum sentence violates clause).) 

Equal Protection 
(§ID We also find the MDO provisions violate the 
equal protection clauses of the United States and 
California .Constitutions-' CU.S. ·Const,, ,J.4th Amend. 
and Cal.· Const .. art J;. § .7 .) 

Equal Protection Under the United States 
· Constitution . 

W The equal protection clause of the United States 
·Constitution ·requires at a minimum that persons 
standing in · the same relation .. to a challenged 
government action will be unifomily treated. 
(Reynolds v, . .Sims.{1964) 377 .U.S. 533 [12 L.Ed.2d 
506, 84 S.Cl )3621,) Traditionally, social and 
economic. legislation will· be upheld if the 
classification drawn by the statutes is rationally 
related to legitimate state interests. (Cleburne y. 
Cleburne Living Center,. Jnc .. \1985) 473 u.s. 432 [87 
L.Edi2d-.,3.13r · 105 S.Ct. · 3249].) When the 
classification toucheli on a fundamental right; it must 
be judicially determined under· the strictest standard 
whether it is necessary to promote a compelling 
government interest. (Shapiro v. Thompson (1969) 
394 U.S;1.6l 8 [22 L.Ed.2d, 600, .. 89" S.Ct.·.1322].) 
Wbether;a right is fundamental depends on· whether it 
is· implicitly or explicitly guaranteed by the fodei:aJ 
Constitution~ (San Antonio School District v. 
Rodflguezo:C1973) 411 U.S. 1 [36 L.Ed.2d: 16. 93 
S.GC12$8l.l .. 

Although. freedom from involuntary custodial 
confinement would appear. to be the equivalent of 
"liberty" explicitly guaranteed by the Fifth and 
Fourteenth Amendments, the United States Supreme 
Court bas not *1436 expressly held that 
classifications touching upon liberty ate ftµidamental 
for these· purposes:· In Jones v. United .States .Cl 983) 
463 U.S. 354 [77 L.Ed.2d 694, 103 S.Ct. 30431 and 
Baxstrom.11. Herold (1966) 383 U.S. 107 [15 L.Ed.2d 
620, · .86 'S.Ct. 7601. both. cif which related tq 
challenged classifications in substance and procedure 
.for involuntary commitment,. the court appears to use 
the traditional rational basis test. Consequently for 
purposes.of federal law analysis so shall we. 

Any · equal protection challenge requires a 
detenn.inatjon ·whether the groups which. are 
differently. treated are similatlY. situated for·purpgses 
of the law. If they are not, no equal protection·claim 
is applicable. (Tigner v. Texas ([940) 3'10 .U.S. 141, 
147 (84 L.Ed. 1124. 1128. 60 S.Ct. 879, 130 A.L.R, 
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(£Q) Appellant claims, and we agree; that an MDO. is 
similarly situated for·· purposes of the law to· other 
adult pers()ns involuntarily committed ·for mental 
health treatment. One purpose of all of these pertinent 
involuntary commitment schemes is the protection of 
the· public from the dangerous mentally ill and their 
involuntary commitment for treatment, for renewable 
periods, until they no longer pos·e a danger to the 
public whether or not they remain mentally ill. 
[FN12) 

FN12 See Penal Code .section 1026.S, 
subdivision (b )( 1) ijlerson posing substantial 
danger of pJ:tysical harm to others by reason 
of mental disease); Welfare and lbstltutions 
Code, section 1801.5 (wards physically 
dangerous -to public due to mental 
deficiency), section 5300, subdivisions (a)
(c) (persons demonstrating ·danger of 
inflicting substantial physical harm to others 
due to mental · defect), section 6500 

. (mentally retarded persons dangerous to 
.themselves or others). 

The MDO commitment soheme, howe.,,er, contains 
one critical. and significant difference ·from all lhe ·. 
others; it does not require proof of any present 
dangerousness as a result of mental illness fo~ 
commitment or recommitment. Because the.re jg, no 
reasonable. basis to exempt MDO's from this proof 

. requirement· merely because they are at the end of 
their prison term, we find the provisions violate the 
equal protection clause of the Fourteenth Amendment 
of the United States Constitution. 

MDO's are most similarly situated to two groups of 
.mentally ill persons subject to involuntary 
commitment in California: those persons found not 
guilty by reason of ·insanity (NOI) and recommitted 
after expiration · of the maitimum term of 
imprisonment which could have been imposed on 
them-(§ 1026.2) and those mentally ill persons, now 
adults,. who1 have been recommitted 'after expiration 
of the potential maximum term of imprisonment for 
criminal conduct· as wards of the state (MDW). 
tWelf. & fast. Code, § § 602, 707, subd. (b), 
1731.5.) *1437 

An MDO, like the MDW and an NOi, has been· 
adjudged to have committed a criminal offense. Both 
the MOO and NGI are committed after proof of a 
causal connection between their mental illness ·and 
the crime which they committed [FNl3] (§ 2962; 
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CAL.ITC 4.00 (1979 rev.) and Jn re Moye 0978) 22 
Cal.3d 457. 462 [149 Cal.Rptr. 491. 584 P.2d 10971.) 
Unlike the NGl and MDW·the MDO, however, is not 
confined only on proof of dangerousness and is not 
subject to release when he or she is no longer proven 
to be dangerous. The MDO . alone is subject to 
commitment and recommitment until such time as his 
or her severe mental disorder is in remission without · 
proof of present dangerousness. The· sole basis for. the 
distinction is that MDO's are at the end of their prison 

. terms. ·-· 

FN13 This was true at least until June 9, 
1982, when .. the insanity· staridard was 
changed.· (Now see § 25 .and People 11. 

Skinn·er..(1985) 39 Oal.3d 765 [217 Cal.Rptl:, 
685. -704 Pi2d 7521.l It remains true of 
persons committed under the pre-1982 law 
when the standard used was that set forth in 
Peoole y, Drew Cl 978) 22 Cal.3d 333 U.4.2. . 
Cal Rptr. 275. 583 P.2d 19 I Bl (see CALJIC 
4.00 (1979 · rev.)) who continue to be 
recommitted under section l 026.2. 

Like those commitlnent schemes considered by the 
United States Supreme Court in Jackson 11. Indiana 
(1972) 406 U.S. 715 [32 L;Ed.2d 435. 92 S.Ct.18451 
and Biixstrom v. Herold supra, 383 U.S. 107;·we 

· find the ·lv.IDO commitment scheme violates the equal . 
protection clause of the Fourteenth Amendment 
because it· has subjected appellant to a commitment 
standard more lenient Bild a ·release standard more 
stringent than . that required for the involuntary' 
commitment and treatlnent of-·any other mentally ill• 
person in California for the arbitrary reason that he is 
nearing completion of service of his ·term of 
imprisonment. 

ln Jaakson the court · found .the indefinite 
commitment of ·persons '.who were incompeten.t to 
assist in·their own defense on a ·lesser standard witb a 
more difficult standard of release than all · others 
violative of equal protection. The court .found the · 
basis of ·the distinction of two pending criminal 
charges was insufficient to justify the difference in 
treatment. 

.. ~; . 

111 Baxstrom the court considered. a commitment 
scheme closely analogous to that here. Tlie1'e the state 
·scheme provided for involuntary commitment of 
persons whose, prison term was about to expire which. 
differed froril'lhat 'applicable to all other persons in 
two different ways. First, it denied a jury trial on the 
issue of.mental illness to the prisoner but gave it to 

. all .others. Second, it required a determination of 
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dangerousness for all mentally ill persons committed 
to 'the Department of Corrections rather ilian to the 
slate hospital except. prisoners nearing the end· of 
their term. The Supreme Court found both 
distinctions irrational and therefore violative of equal 
protection. "1438 

The MDO commitment scheme does not suffer the 
first inf1m1ity identified in BaX.rtrom; it ·grants'.tbe 
same procedural protections of a jury trial and 
unanimous verdict applicable to all others. It suffers 
the second infirmity, however; it permits. 

. commitment without proof of dangerousness, a 
standard applicable to all others involuntarily 
confined and treated for mental '.ilJness. Since the 
basis for the distinction, i.e., nearing ~the end· of· a 
prison . term, is the same as. "·that considered· in 
Baxstrom, we toci find it is irrational·and_ violative of· 
the equal protection guaranteed by the United States 
Constitution. . · 

Respondent argues·the MDO is not similarly situated 
to any other involuntarily committed person because 
of his parole status. This fact, however, is irrele'vanf 

· for purposes of equal protection analysis for several 
reasons. ··., .·· 

(fil Parole .in California is different from the 
traditional concept. ofiparole. In .Morrissey v. ·Brewer. • 
(1972) 408 ;U.S. 471. 477 [33 L.Ed:2d 484, 492;>92 
S.Ot. 2593];:.the court defined ;parole as ",,, release 
from prisori, before the completion of sentence, on 
the condition that the prisoner abide by ·certain rules 
during the balance of the sentence." In California 
determinately sentenced prisoners serve the complete 

·term specified under section · 1170; · 1ess any 
. applicable credits for work performed under sections 

2931 or 2933 and are then placed.ori parole for three 
years regardless of the length rif the term' served. 
Lind.er section 3000, this parole period is an essential 
part bf the actual sentence and is not dependent on 
early release. 

(i2) The question for equal protection purposes is . 
not whether potential MDO's are similarly situated to 
other dissimilarly treated groups for all purposes· but 
rather whether they are similarly· · situated "for 
purposes of the law challenged. Parole status has . 
been held to be enough to distinguish parolees from 
all others as to the quantity and quality of procedural 
due process required for incarceration (-Mor~issey. v. · 
Brewer:sir.p~a. 408 U.S. 47.l) or as·to rights to be free 
fromwarrantless searches and seizures. ( People v. 
Burgene1· ... ·sl!j?i'cz, 41 · Cal.3d at p. 532.) This is 
because of the purpos.e of those restrictions, which .. · 
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are to promptly punish or rectify 11 brericb of 
conditions of. traditional p11role end to f110lli1J!.te 
supervisiop, ,!f1~ s,ury,~lp~c:e t<:i discover breaFhes. 
However, paro!~ statuvs nTelevant to tlie purposl) of 
MDO involuri'WY c_ommitment o~ t;i:eatmerit;;_ . 

As noted, the pui;posr~ ~.f,thi,!i- s~~tol).' ,sche.\TIF. are 
twofold. One is to protect the public from mentally ill 
person~ deemed dangerous i>y,,t)ie Legishi,~e; tl).e 
other is tQ ~at th.e~e m~taiJY .. W. J!~J:S.Qi18. (§ -· 2960.) 
The illi,p~riding' release- mi°':pijmle, t!J..~ "~as~ '.'<1f 
defni.i_iig ·;tlie group, has QOtbjng tg, dif With _either 
purpcis

0
e: Apy d~ger tQ p~plic,.si!f;et}r ~ no,\11,ing to 

do with . fue,ir "'H3.~ ~ .~ P.l!fOli;ies pe( s~)~~f 
· arise~. fr.oiii t?,ejr re le~~ ft:i>l!J.: prispn ~tc;i .. the .geJi.\l,tal 
popµt~tion. Therefore, thes,e are n0t pi1r9le ponditlori 

_cases. 

That parole status has nothing to do with any 
. purpo~.e.ofibf). act is indi~a~d by fe~s. ofth\l,!ltPt, 

· it'ie4'~.tp.e MpQ P.9aji.nell},f)pt m.i,~ ~~~h'!J,,f)!if11Tii pi/t, 
· _ limi~p .}~.:,~~- .erirole. Per\od ,(§_, .. ,'.~??~~; exiirt_ing 

paroiee~iaw.c)udmg t)io_se l'l}leM!ldJ\lst prior to July I, 
1986, ar~wa(9Rveril4. l?Y, the ... ~~ evei,i)f.._t4py .have ajl 
ofth,e R1;Ji,,ll.~.pertinent 9hai:a,~tii;:s def#ill(iJI the ~8L _ 
(Stats,:J985, ,.ch. ~~Jg, §,. 3; .. § .. 29.6.f• Sl.\bd. ,(d)) __ 
[FNl4]_ ~4 !1i1!'$ll¥ ill Pa..!'C/l~es in r~\s~iop at,t~e .. 
time s8?2~l!l4 ,f.qr .. t:\t_, !'ir,]~\e..~,e ~!k p~~l9~ .. e.r~n 
though-~'.'li!W .-~pff'?l; .a.;r11!~!JB.li.: attW~Fllle.~e. 1\1'1:! .A~.t _ 
covered-~¥ !h,e act. OpyiousJy,th!',_i.egislatW,e ii;fui l!Pl 
relying;QR.:.cl!"l~ef!! .. unique.. tq persons ,o_n p11role _in · 
enacting ;t!!~Jeg1slatlon; . . _ · " 
.. ·-· --- - ,·--r 

FN 14 Persons ~onvicted . ~f qualifying 
felonies but not sentenced to imprisonment 
also do .not -P.'?ID!!" UJ).der $e. act c:iven if 

_ PfP?~ntly on,,p,Fo~!fµRn. ~ucil, .p.~J~.ons would 
app_ear tg.,0tlierw.ISe b_~,in ~ll.~11me si~ation 
as potentiaj MDQ.'s as a ~~11t to public 
safety 11I14 in J!eed of-trea~\j!lt. 

For th~ articulated purposes· of,the a,c~ pul?lic safety 
and treatment. of the i;nentfl:lly·m. pi;ior off.e.µder, we 
find appellant's situation identical fo an NGI whose 
continuing mental illness once caused a criminal 
violation and similar to MDWs. who $q.engage.~. in 
crimiJlal cop.duct and remain mentally. i\1.at th.e ~ime 
acbeduled for release. - · . ". .- . 

. The respon.dent argulls thai tiven assuming. MPO's 
are -sin:iilarly situa~d t<;i. NGI's for the legitiinate 
purposes of the law no factµa) fmd)ng. on the issue of 
present .-dm.gerousne~s is _re.quired· because . the 
Logislature h!ls foung,MDO's to.be·dm.gerous and so_ 
stated.in section 2960. (1) Great deference is due a 
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·legislative deti:~ation · th11t, .. a. .certain . R~~S, of 
persons endangers public safety and th!!,t.µ,i:voluntil!)' 
commitment of persons in that class is"rulcessary to 
prate.ct t)Je .,pup/ic-. H.q~evCilr, a determin11tJw1 of. 
which, i114ivi4ua~ belii11g to thii\ class )~ .a JudlcJ.al, 
no.t l~g~ll!-\iye;A'\lriction,. (S~e United States v,: Brown 
Cl965) -38) tJ.S, 437 fl4 L.Ed.2d 484, .85 .. S,Ct. 
l W(t) . ';!'P detefu,lp;te' 'otP,.erwise wiiii.~~ . perm.if a' 
pemulnenJ _ cor;i:lusiy~ pre9up1.ption of. dEW;~~rqll!1!_1,Cl~S 
from prooj; ()fl!J.lll).t#, iljness sp lgng ~, 1~ had _once 
been p:roveq, th,~ illI!es§ was. caus~t,Iy related to oi: an 
aggravating .{aa!Or iri .the, canmii.Bsion of. a crirnjpal 
offense, · . , · · 

A COI!CJµs\ve pi-e.s~ri}ptio~ .. ?,f.Qp¢}~9t rr~·~~oo~.of 
anoj:P,.e,i: ,vip\!_!.t,ll~ ~e du.~. p_~oce~s c)iiJ!Se wh~ the 
existence of the fact presumed is. not universal.ly pr 
necessarily coexistent with the fact proved. (Vlandls 
v. Kline <1913) 412 U,S. 441 J37 L.Ed.2d .63, 93 
S.Ct. ~2~JJ.P\W~~f.~~f,D.~~s· ~ lipt;~Y,\~r~!i,\\Y; and 
nece~§l)f1!Y~cg~ra~~,JWJ!;\)p1r~M!IJ)J1:§9 o:i,el).hi

1
, l,_tllµess. 

A fuidin that a mentiil i 'ass was",, ifoe a · ~···:·g_:•J ,.,.,,~,.-•···· ·~·~-I ·:·,••·.•"I ·· ~·'l.Q:.1· 
ca_n~11~g _<1~1:1~.e._9,r,, ·\l~gr~".~~g. r,,i:tqr .~)'1440 
crunmality does not ch~ge. Jlji; fact thllt··~n former 
felons suffering mental ilhiess are not' dangerous or -
violent ~is f!ict is jmplii;iitjy r,ticognized by the 
SeVe~5';i41$9:m& il\Y.cilpn~ coiilrnitme?X"~'QQemes 
requl!J1ilg Pr,9pff}?'f.P.o{ti, pr~~l(p~, ~e9~ .illness_ and 
preS~!!k-. ~ge~9.~!Wll!l~ J','itliQUt,. regl!I'd· to the 
criminality pf.ti)~: person. - . . · 

Respbfifu;~{' cbiliri:JI ~hch' a legisfative;,j~t~rfujµ\ltion 
of dangerousness has been found coitmtutimlal''under 
both tJ;w.dit~,pr.QQ~~s and .eCjljalJ,>!.~teptj,01.l ,~\~1,1s~s.:hy 
the l!~t~~1;f?,,W~~,,~uprem.~_.Co~ ill .Jo_nes v. Unite~ 
States (1983) 463. U;S. 3·54 .[77..L.Ed.2d 694. 103. 
S.Ct; ··a~4~.J.l .. f):\!l,··.co\µt!ii~ ~~a!0 bof@igs.do no~ 
supportthIS conolll!l,lQn. ·· . .- · ::· . , _. 

Jones. challenged (1) the cqnsti~~ionality of .t_he 
automatic commitment of persons found not guilty of 
an offense by . reason of in,l?~ity, and (b) the 
distini;:,t\oris. reg!11'.9ingnth\) b11r4~!1 of. prnof between 
perso_q~ colillajW,:A ,after a finclitJg of ~qr and those 
civi!Jy.,.c.ommitte4,, Th!'l ... C!ltW;;i\l!l'1.!llc:I the statutpry 
scheni~ Q!'\ ,!m¢ @bal:iin,~ve'imd pro.~~iµ;~ grounds" 
In so doing,_it approveg ~ pr,e~!l!_»Pt!,i?J1.. ~t~ i:~ntinpm~ 
ins~ni~. W~!9,~_}:Yfl _'2Ri:i.c~~~1,ye, ~ 1i;:ffe~f. on!~ for ?O 
da~f,'fo!l,9wm& V~1f\ll~g ofngt~Wlty btreiison 
ofms~cy .. MAi,at. tj.tnli ancl •. ~t· ,slJ(-mopV,J l\!t.erva~ 
the;. acquitte.e .. , lµid_, Jh,e same. opportunli:y,. ~ . .!!~~ 
civilly , comwi~e4 person~ .i9 . se~ l'~le~s~; upqn _ 
proof by a prepanderani;:e.afilie.evir,iem,:e tb,at he_.was 
eithf!l'.. no lpnger map.tally ill . or . dRngcm:>!ls. 
Consequently, in effect any presumption of insfl!).i_ty _ 
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was rel;Jil~~I.e .lit all hearitjgs followfug the automatic 
50-day c'oirifuitinent. · 

::: :. ,,_... . .. , 
The pre#~iftption of dan~!J!O~sq~ss. appr9ved by. the' · 

court in:'Jcihes was also'& rebuttabfo'obe; ii' did li'ilt 
coi'npiet~iy s4bstf1¥te tli¢ Judg~erit of the'-Legisi~ttire 
as to da11'!iefo,usne~~ _for' ii Nry qeten_nifi~µon ·iher.ecif. _ 
u nl Uce. '. t~( ; ~t¥tµtoiy s"Cli'¢ifl~'. 'here, t~~ · persdn;
involiihtiliil)' iiommltted c6lild seci'irh llls"i'eii:iase' ili'as ,,. 
little' hS so c4ys f'6119winif · t.:cirivi~tior( up6i{ bis 
sbowirlg [FN15] be ·waS-'riot diin:"lifa1l8 1'i:lveit'lf be -"·' ' ' ' '' - --- ,_g_ .... - ' ,. 
remiilil~d m'entll.lly Ill. Here; appe!lanf is ili'"effect· 
conclusively presumed dangerous so long as n·e 
remains rnenteJly_ ill regardless i;if the length of time 
since )~is' ct,iijiin!iJ, ofie@~.!!Jld '_'qoil~1¢tig~\'":ffNl6] 
Cleaflf,: ',J_ciries dhe's not 'lii.iP,pb):t· the_. r~~pbndertf~ 
positiiir-{' .. r. ' ··-- - : ' · · " · · 

-: :: ';\ ~ : ~ .• , ' :; t; ' .· 

FNlf-bul; $ujinilii~' t3urt hail ex· ~ssly 
f~ji;~~d · -·:a_ ' ' p~riiiili\lhht- .. c '(;Ci'ii~liisive 

·•r.- .'• ' '1 ' .. ~ •• ··~ ,· rl I " ' I· 

presumption-·of da6'.geroi.isness bec'iiilse, lhter· 
. alia; the ~assage'6ftiine i:iY'i~:,~@ini~he{ 
the validity of the jir~st\hipticin, ( · 
Conservatorship of Hofferber. supra, 28 
cat3d. 1fr1{lJ'M '': <('·:· ., ''"1· - · -. 

• ,'.1'. :·-.:.·. .• • • -. 
o.l ~ • • ' 

Ci!D w~. tliere¥6r'ii: Boid' It· ls· urir~'iiiionable iinll 
arbitrhlf'tt\' ex~fupt Mrio's .fr'oh1 Ii' feqti!fgfuerit .df 
proof of dii,f(gei-iJ\#fil.iss app_lic~ble ,foJ11l tjfuet p~rl!\iiiil · . 
subject to iilvoliiiitii'ry ooiliniiti'riiii:it. The 1comrtilt\Ilent •· 
scheme •1441 under considerati6'n vftil~fils':the'bquaf· 
protection clause of the Fourte_enth Amendment of 
the United States Bdrist1tiitioh. " · ,,,.-,,,.,,. · ,,•' 

·,·•': _, : I 

Equal Pr'otection' Undei"Colifcifilia Constitution 
oo Beciiiise the ~tat\itoW scheme at- issi:ie deji'Tlves 

perscitfa : · of tii~ii- tib~¥ty, i. e'.-~: ~ ffB'~iiom _ -ihim 
invo!unfofy confimirli~rit an'ci tr'eii:ilient' filr ·fuental 
illness;·'''it-: is· ·sub}~&Pto 'dosli:"kl!rtitiiiy iliiiief ·tb'rb • 
califorilia· · -donstltiitiilh'' ·riirf' i;:, f § ., · 1Y c 
co1'1serv'atoi'shfo 'b'(:Fiofferbe~>ffivi't:112s iG!l:Bii.'at:p." 
111 ;·fri: stsiie '1;P~ Giir;W W:%iiehi; '5 CiiL3chit 'n,,.,; .. 
3061T~e' ia.w d!Il''wi~stafid}onsti~H~)i'e.1 attaclWi~s''' 
d isofirn iil'ator)" ~ihotig similarly Iii irua~.ed pbsori,s ()hly.' 
if t11g· 'bv·~rnm'ertt"'can' d~iriaiiStra,ie~ e: · ti6mpelliilg · _ 
interest~ V\ihiCh' jiistifie8 - 'th~' fa'.v/' and;, that the·: ' 
distilicfiiin. dfawn by the sfarute i!i":ilecessary :tlf 
further that' purpose;· (Ibid.) · · · 
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We fii\d tespondent.hali failed to denfonstilrte either 
a compelling' interest iii the corttinu'e~ iloni:ineinertt 6f 
mBiltaUy -ill fonnef prisoners simpiy -because their. 
mental illness' :coiltin'ues -61' that exch.i-~io11 ' of a 
requisite finding of dangerousness is necessary to 
serve any i~gif~~t(g'o~erh.rrl~rit lii~resf · - · -

, ..... •: 

The only: jus~ific'ati()ti 'iJtesertti:'fl1ere for"th~: t"l.aii ii -
the st_litements rifthe_ ~?gjs18:tufe iii. section :i960 -~at 
unre~d m.~ntaJ_i111nes's of prisoneii i~ ,a:' diii@:i(ti;i 
the ·jlub[i~)(~ose ~iis!;iriEl~,,were. meµ.-*lly ill whei( 
their offeli1se ' wils'"•co!iirriitted arid tliiit fact was ' 
coniie~ttjtl t6' t)i~' v16ie#~ ~ITuii,'i~sion,' ~f~ f~(ghy, If 
the mere declatiitionii of tbe"legislative·bralicil'wei'e' 
suffidi~ti:t iii' safi~fy 'ihb Strict scfutltiy--tesi, no juliiifiid;' 
review of the constitutionality of statutes would be' 
neces~~· •.· ... •' 

The" legislative history of the 'MD6 scneine does not -
demiiliktrafe ihat '~~rsons whils~ m~iital iilness. C>hbe 

.• , ..... · ,, I'" t:: • •• ~ V."l -~" · • :.·>···· · • ,,_.~ · r , 

was· 'related . fo' felonious "criliiiiliil ''corlC!iict"were 
actua,lly ¥61!fi4 'tp ·pos'e a:-#~i§tj!l d~ger'fo 'i!l¥'.\:mblic 
so Ion .,as their mbiitiil"iUrilias remailiii'based oil aif ,. g ... '\,. .. ···' I ..... .,. ····~··. .. ... , ...•. "L" ..•..•• , .Y 
studle~ · br hearlilg5;;·The cartilerii. ·or the Legl~lature 
was 'that tli.ii de~imiiiati; sen"tilndng \av/ which' : -
requife4'ttie· t61~iill6 ?f.Ji~~9!!~Ri', ~(ilibi~xp§t{on or-a· · 
fixed ·iU:riouiit'oftittle, coiribilied with·the. revikiti'Ds of 
the ill'.'aiil& i~w--~wlifoh~ c1ir~rti\ls"ed _ tii'b/1'nullihlir of · · 
mentiiiiy''ih p~t~iiii~ 'foun11 ·i\of gtft!fy by C%"a8ClJ:'' of 
insanity' and stib}ect!iii P?tentiiii1'1ife't~li111'ii;#ie#~:~aci 
resulted and would continue to resultm the release of 
persons who were mentally ill and might reoffend. 
[FNI7J.· 

.... ,., ... , : . . 

FNl 7 A stateII\ent ali'.S~n. ~ill ,"No. '1~96 to 
' the'' AsiJeaibly· Public· Safety · Ccii:iunittee 
dated.-Jfogiist·:i6, ·1985;\lpined ;'si:i" 1296 
will soi~~- 'th~· dilemrii.li' ihaFii~S' perplexed 
the Legisi~fute - since' eri~ctm~rit -• of the 
determinate sentencing law how to control 
ctifufuli.ls ·who' 'have ''serious mental' illness 
without d\sbirbhlg thtpfotection of"!he Ll's 
A.ct for. civilians.!'· - _- - · ... 

:.···.· . 

The then' ' 6xistfug '' systeiti for· comni.itrnent ''of 
mentaily tli·pafoiees Uricfot the L-Ps- Act· was ~eelll~~ 
unsatisfactory by the legislative proponents *1442 
because it required proof of demonstrable pres~nt 
dangerolisi:iess; this' proof wa!i ·viewed as•;proble1natic -
to 11chiev~ by both courts and psyCh,iatr:i,sts(: and 
courts, according .to' the -author, instlited_' 6~ .. recent 
evidence to support a finding of futUre d!in~eirous~e~s'' 
and !iii.ch proof waii' clifficult to obtain; iI1 the fiilje 'c;i-f 
irunates who lived -. ' in a highly· resmct:ive 

Copr: Cr Bancfoft-whitney anil West Group 1998 

426 



204 Cal.App.3d 1425 
204 Cal.App.3d 1425, 252 Cal.Rptr. 56 
(Cite as: 204 Cal.App.3d 1425) · 

environment. It was viewed as necessary to fill a 
loophole in' the determinate sentencing law which left 
officials helpless to avoid the ·release of prisoners. 
who still pose a serious risk to society. (See 
Conference Completed Analysis of Sen .. Bill No. 

· °1296, prepared by the office of Sen. Floor Analysis 
for use by Sen. Rules Com., pp. 2 and 4.) 

Nothing in the legislative history however indicates. 
that there was any factual basis upon which the 
Legislature concluded that all persons whose mental 
illness once caused or aggravated a criminal offense 
were again going to reoffend unless their mental 
illness was in remission. [FNI 8] In fact, the difficulty 
of sustaining the proof requirement of dangerousness 
was the sole apparent basis for its elimination, not 
. any perceived lmowledge of its universal existence 
from unremitted mental illness. Consequently, the 
respondent has failed to demonstrate a compelling 
state interest' in involuntarily committing and/or 
treating all presently unremitted mentally m fonner 
prisoners ,released after July I, 1986, whose illness 
was once;connected to the commission of a violent 
feloniou~·offe~se. 

.. 
J1N 18 At best, the bill's author -and others 
simply cited instances where mentally ill 
persons were released from · LPS 
confmement or had once been diagnosed BS 

mentally ill apd subsequently committed 
. violent crimes. No evidence of a connection 

between mental illness and violent offenses 
·-·was presented in any of.· the legislative 

history documeuts nor is there 11ny evidence 
that mentally ill offenders are more likely to 
be recidivists than others. 

Difficulty of proof of dangerousness under the LPS 
standard does not constitute necessity for its complete 
elimination; if it did, the Legislature would be free to 
vary the burden of proof as to various elements of 
crimin.al offenses depending on the difficulty of 
proof. The LPS standard of dangerousness, the 
highest and most narrowly drawn among California's 
various dangerousness criteria set forth in different 
involuntary commitment schemes, is not 
constitutionally necessary. (See Conseryalorship of 
Hofferber. sttpra. 28 Ce.l.3d at pp. 171-172.) There 
has been no showing.that the complete elimination of 
proof of some degree of present dangerousness is 
neces~ary to protect the public. 

It must be remembered that appellant and those in 
this class ofMDO committees are all legally sane and 
have been subject to punishment for their offenses for 
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the term prescribed by the Legislature. At the end of 
th11ir terms even the most dangerous offenders and 
most likely recidivists are subject to release so long 
as they are not mentally ill as definBd. Unless *1443 
proven to be dangerous the equal protection clause 
requires the mentally ill inmate must also be released 
from custody. 

It is unnecessary to address the merits of appellant's 
'other constitutional challenges to the MDO scheme. 

The judgment is reversed. Appellant is entitled to 
pa.role on terms without reference to the requirements 
ois.ection 2962 et seq. 

Stone (S. J.), P. J., and Gilbert, J., concurred . 

Respondent's petition' for review by the Supreme 
Court was denied February 2, 1989. *1444 

Cal.App.2.Dist., 1988. 

People v. Gibson 

END OF DOCUMENT 
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MENTALLY DISORDERED OFFENDER PROGRAM 

HISTORY 

Source: Author 

Prior Legislation: None 

Support: 
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Joit"l.t comm:lttee'for Fie\ri~Ton of the Penal Code; 
Governor's Of.fice: ALtorney General of Caiifornia 

Opposition: California Attorneys for Criminal Justice 

KEY ISSUE 

SHOULD THE MENTALLY DISORDERED OFE'l::NDER (MOO) PROGRAM BE 
REENACTED AS MODIFIED? 

S~OULD THE REENACTED MDO PROGRAM BE APPLIED RETROACTIVELY TO 
THOSE WHO COMMITTED THEIR CRIMES ON OR AFTER JANUARY l, 1985? 

PURPOSE 

Existing law provides fur tl~e confinement of certain offenders 
with mental dicorders in a mental ·institution upon the person's 
eligibility for parole. However, the existing sta~utory scheme 
was declared unconstitutional because it was applied 
retroactively to persons ori~inally confined prior to the 
effective dat~ of the legislation on July l, 1986. The statute 
was also held to violate q1~_·du·~,, .. ,p1ro.ces-s ... clause because it 
re~uired involuntary confinement of forrne~ prisoners without 
proof that their ·mental conditioh presented a danger to others. 

Thie bill would amend and reenact the MbO Program. In order to 
confine a former prisoner by reason of the prisoner's severe 
mental disorder thP bill woL•ld require a showing that the person 
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have the right to to contest 

The bill would also continue a provision under existing law 
permitting a district attorney to seek .a one year extension of 
the involuntary commitment beyond the parole. However, the 
District Attorney must pr0ve, beyond a reasonable doubt, that the 
person, by reason of his or her se~~re mental disorder, . 
represents a substantial da~ger of physical harm to others. 

The bill would apply retroactively' to all persons who committed 
their crime on or after January l~. 1986. 

The purpose of tnis bill i!:i'·to ·r'Efi·n'!3tat:e··t:he Mentally Disordered 
Offender Program. 

COMMENT 

1. Retroactive application may be unconstitutional 

The bill as written may be unconstitutional si~ce it applies 
what amounts to an ex-post-facto extension of a prison term 
for those who commit crimes prior. to .the date this bill is 
enacted.· See People v. Gibson (19~8) 204 Cal.App.3d 1425. 
The Joint Committee staff a·rgues thaL it is nGt an ·ex-post 
!acto law because persons who committed crimes after the 
enactmen~ of the original u~constitutional statute were on 
notice 0f the MDC Program.: However, there is no authority 
for the argument that the prior existence of an invalld 
stature is sufficient t6 give persons notice of a new statute 
with new and different·-~tandardB. · · 

2. Standard for .:oriimitrnent·speci·fied 

Th~~a.;....r...g.,.sp J ~1~.i•aimal?b'lil®!GI • a 
o i;.5.g~s,t.;.i.t;,la!o~-w11~·~~ew'e'ci-"EF1"ti0f!ll'n"i"l!'m'e'l'l'l!""'W'fi"~-e~r.l,g_. 
t ro~g , pg:.;:.s.Qra.,,.,)1>&..'l•e'l\l-a....t;.A-a;a&i1ai.t.m~r. s • 'l'lwe""'{i>!DIG>fJJ&.a1aa-
.s~~~.i.l;i.Jlii.l;,av!il.Gmi.~.a.@.i3~1.U.~smr~m.:s.iU 
i ~IioEJ~~llrallUuml:nlilie=o~•~~~.rMih~~:t.Jn,e-, . · 
Lanterman-Petris-Short Act (see Welfare and Institutions Code 
Sec:tlc.n SBOJ. . 

( M.:>re) 
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Opponents of che biJ..o. 1.fo nr:it dispute. the validity of the 
propos~d standard to determine the involuntary commitment of 
a .MOO. 

3. Public polic~ 

CACJ objects to the MOO program in principle because it 
requires a mencally ill offender to serve his or her sentence 
in prison befcre treatment is provided in an appropriate 
facility. ThI"S""subjecb1 the. 1nmsi.te to pressures and an 
environment which may exacerbate his or her mental problems. 
It also results in an extended term of confinement. CACJ 
feels that it is fundame.ntally _untaJr. to confine a person fa:: 
a prison term and th·en requrr-e an additional t·erm of 
confinement fo: treatment. · 

CACJ pofnts ou·t··that ex.i:stinq-:J..aw·,perrnits the-transfer of a 
prison inmate to a mental hospitcl for treatment durin~ the 
term of imprisonment, and asserts that this procedure is a 
better alterna:.ive than reenactment of the MOO J?rogram. 

The Joint Conur,ittee for Revision of the Penal Code is· 
concerned that if the bill is not enacted it may be necessar: 
to release some mentally disordered offenders who are 
currently confined. · 

. ····- .. •t,;. ·-· ··~-

. ·' 
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c 
THE PEOPLE, Plaintiff and Respondent, 
. . . . ,.,. v. . .· 

JESSE R,QBINSON, Defend.e,n~ and Appellant 
. . Na. Bl0756~. . . 

: . ' .. 

C:Qurt of !\PP~~I. s~,coiid p)strict, cailfox:nia. . 

StnVrMARY . 
Apr 20, 1998. 

-~· . 

Th~ ifiil. ca,U,i't: fo~df defyndaht ta be a .m~W)y 
di!lprder!'C\. 9ffw.idw. ..• (lyffiQ) pll!"llllal).t t9 Pen. Ccide, § . 

22~2 ... ¢'. ~~ii:f, .. riPtvi~J:!istiifding_ lliat tfi~. da~ J1f,fiiii 
unded_?;'\J;l~, 9ff.~J:!B~P wes. after the MDO stat4tqp• 
sclieme was dticl.lirei\ . tincQ.i;i~,ltµtional . In Ii i9.S8 

· decision by tlie Cci"urt · iif Ap#eal, hut before the· 
Legil!l.l!AA~ ~enq~d. the ~iatuJ~~ ~ffectjve July 1?89 
to ooqiil\):yi:i~.-~a:t ~ecisiop. (~_tiperior Court ofSa11 . 
Luis .. Qbispo Counfy, No. F248907, Tere8a Estrada~ 
Mullantjy, J~dge.) · · · 

.-·: ... ~ .. : . ! : . 

Th~ :c:9tirt of A~pii~l .a!;'frr,me4 thejudgriieli~. jlo\d.ing 
that the trial court pro'perly found" defendant t!l. be a 
mentally disordered offender. The retroli.Ctive 
appliqat!~n o~ fi"nonpeJ¥ll s~~te c)ofils not yip!alfil ex 
post ... facw .. Jaw~, aµd".. fu.!:i MDo· s_qlieme ~ a 
nonpunitlv&, civ,H law,. despite the sc~~e·~ 
plf!.c~me11t in \he Pena,!, C<?cle. The LegisJaturil .~as 
expre~~ly declaf\'µ that ·tjle MDO law pr9y_id.~ 
prisoners with ·a "civil heai:'itjg11 tb d_e~e11Iline wb~ij\er 
they r;neet, ~~ criifri!I o(tiJe Mpo' schem~ '<fin':· 
Code._;,?'~·-· ~~6~._}ubd: .. f.l?),}~72, sp.bd.'fa));·_T]:te 
~q,_,s91iem,~ d~~s;. not 11,ll~\1c,a~ ~e two P;~I!-[¥. 
ob1ective~ of pwnmal p1,1wshmm1~; ~tribtition p,r , 
deteITenc,e. R,atl).er, the MOO scheme is concerned 
with ~o d~j~~iV!),s;,: neith~r · of .. w~ich is . peµa( 
protection of tlie pµbhc and providing mental health . 
treatmi::11t for ce$jp offe!iders ~iiO. are: darigerou8 ' 
and s"i!~erin.g p:9m. aeyere ,me"i;i.wJ },ltn~s~e~.ij(qp(4j6n 
by Sto11e, (~. J.), P. J., wit!).. Oilb,efi an.d Yegaii.; JJ., 
conclllTing.) · · F · 

HEADNOTES 

Classified. to California Dige~t of Official Rep.ems · 
.J 

Q) 8ri[\linal Law § IQ 1-,Ment;uiy Di.sqrdered· 
Offenders--Retroactive ApJ?liCation of stiifuti::--:E~ 
Post Facto Analysis--Statute as Nonpunitiv'e Clvii 

Law. :···,, '· 
The ma! caurl Proi:ier!Y· roun~.defenoant 'to be ii·. 
mentally disoidei'ed offender ''(MDO), j>~uliiit to 

. Pen, Code, § 2962 et seq'., ncitWitliStaiJ.dilig that tlie 
date cif his underlying "offenseS · 1r349 wi.is aftef the 
MOO statutory scheme WBS declared uili:o~(tiition·al . 
in a 1988 decision by 'the Court of Appeal, ~fifliefore. 
the .Legislature amended the statutes effective July 
1989. to ccimply With thlit decisii:lii.: The retroactive 
applfoatioli. o(ii ilanpe11al stiihite does not violate ex 
post fact\> laws, 'a~d-'the' M:po scheme: is· a 
nonpiinitive, cl\iil "'hiw; ,,, despiti:i· ·the sclieirie's 
placement ill th.ii·' ·Penal code: ''Tile· ~gialaturk'lias · 
expressly. declarea ~hat. the M!Jcr la vi: ~prtlvides 
pri!loiiers With: a ''civil-heariiig" fo 'deteri'ri:ib.e""wheth'e'r 
th~g f;ieef'llie '_crite~!a' of the ·r0:0~. ;li~)ianie '/Jfep1. 
Code; .~ § 29~6, subd. (b), 2972, subd. {a)). The 
MDO. ·sclie!pe Cl9es not irripli&ite tile; tWc(pifo:iafy 
objectives. 'of cr~iriai -Jijililshiiierit: "r.etribtitioii or .... 
deterrence.: Rathiir, the"MDO schemids con:cefued · · 
with two o'Ojective~;1 · neither of which''· i~ penB.I: 
protection of the'1pubiic'aM providing mentiil helilth 
treatm~(fciT ceffiiirl. off~ciets . who iic:i· aali."gerous 
an~ suffering froni severe rnerttli.l i!l'.iiesees. 

[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 
1989) § 1747A.] 
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General, for Plalrttiff an& Re5poncient. 
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· Jess~· R9l:!ID.son appealB the trial' court's judgmelit · 
firiW,l)g "hll#)o. b~ a· rrie,):ltaiiy diilo~<le,r,\ld offender . 
(MP.O) .P~t t6 Penal. Code seiition_· 2962 et seq. 
[FNI] W~,ij.ffi$ ori 'the ground the M;DO statt1for)r 
scliem~ ji( divH filiil doe~ not :.ilcilate tliil ex pciSt facto.' 
clauses of the federftl and stB.fo Constitli.ticins·. · 

'.,.,. 

FNl All sfatufory citati6ns henceforth will 
refef to the Penal Code. 
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Appellant was convicted of two counts of 
. involuntary manslaughter. (§ 192, subd. (b).) He was 
sentenced to state prison and eventually paroled. 
After appellant violated his parole, the Board of 
Prison Terms (BPI') determined he met the sta_tutory 
MDO criteria. (§ 2962.l He was remanded to 
Atascadero $tate Hospital. A court trial . WaS. 
conducted to . review the BPT's determinaticiii. (] 
2966, sub~ ... (b).) The court upheld th~ BPT's 
decision. *350 

CD. App~liant contends th.e tri~ court . erred -by 
denyh1g. ~i~ motioµ, arguing th!i\ the application of. 
the MDO law.violated the fedeJ"!ll and state ex posf 
facto Clauses. He bases his contention on the date of 
his Qnderlying pffenses-1anuary I~. 1989-Which w.a.ii 
during the period qfter the MDO statirtory scheme 
was decleirec( unconstitutional in People y. Gtbs;h 
(] 9SB) 204 .Cal.App.3d 1'425 [252 Cal.Rotr. 561 
C Gibson) iind. before the Legislattire amended the 
statutes effective July 1989 to comply with Gibson. 
Appellai:it argues there was no valid MDO statute in 
existence at the time of his offenses. He states that 

· ret'rii_a~tively applying the amende4, post-Gibso~ 
statµfory schtifne increases the PW.!lshment fqr his 
offenses beyond the punis.h!nent itv'iiilable whe\l his 
offenses were committed. (People v. Mc Vickers 
0992) 4 Cal.4th 81. 84 [13 Cal.Rotr.2d 850, 840 
P.2d 9551.l 

The parties dispute whether the inpatient mental 
treatment required by the MDO statutes is penal or 
nonpenal. The retroactive application of a nonpenal 
stat:ute does not violate ex post facto laws. O. Witkin, 
Cal. Criminal Law (2d ed. 19.88) Intrciduction to 
Crimes, § 19, p. 25, Citing.· Comervator11hlp of 
Hofferber (1980) 28 Cal.3d 161, 182 067 Cal.Rotr, 
854; 616 P.2d 8361.l A,ppellant here a.i-~es the Mbo 
treatipent sch.eme · i~· a pwi,itive, · penal law. 
Respondent argues. the MDO scheme . is a 
nonpunitive, civil law. We agree with respondent· 

Jn Gibson, we held. the MDO law did no.t requir,e 
proof of present dangerousness, a requirement 
applicable:: to other similarly , sit_ua~ed. mentally ill 
offender~ subject to involun~ry conimitment, a11cj 
therefore violated tbe feder~I. and state. equ~I 
protection claµses; The Legislature re~pond~d by 
amending the law to. reciuire pro(/f that'.ii.,de~encjant. 
represents a substantial danger of physical harm tci 
others prior to commitment or recommitment to an 
inpatient facility .or an outpatient p~ograrn. (People v. 
Superior Court (Myers) (1996) 50 Cal.App.4th 826, 
830 [58 Cal.Rptr.2d 321 (Mye1·11).) 

We also stated in Gibson that the MDO scheme was 
essentially penal in nature and consequently was 
subject to the limitations of the ex post facto clauses. 
(204 Cal.App.3d at p. 1434.l 

In Kansas v. Hemlricb 11997) 521 U.S. 346 [117 
S.Ct. 2072. 138 L.Ed.2d 5011 (Hendricks), the United 
States Supreme Court decided. the constitutional_ity of 
Kansas's 'sexually Vio)ent Predator Ac~ a law Which 
established civil comrriitineni' procedures for repeat 
sexual offenders. The act became effective shortly 
before Hendtic::ks, an. inmate who had. a liing history 
of sexually abusing children, was scheduled for 
release from prison. Hendricks argued that, .sine~ _he 
was convicted before the law was eriii~fud, 
application of the law violated the federal 
constitutional . ban on 'ex post facto statl,ltes.' He 
asserted the act established cririiinal proceediiigs• ah'd' 
hence wiif punitive. *351 (Heridi-iCRS, supra, s:ti 
u.s, at pp. __, _._ [117 s.Ct. at pp'. 2076-2i'i'i7 .. 
208i"~20il2:.138L.Ed.2d at no.' 508. 5141.) " 

The Supdme Court decided the I(!iilsali Legislattite 
intended the act to establish : a civil proceeding. 
(Hendricb; supra, 521 U.S. at pp. __, · _· _ LlJ1 
S.Ct. at pp. 2081-2082. 138 L.Ed.2d at pp. 514-5151.l 
The Legislature described the act as creating a "civil 
comrtiltiiienf ·procedure" ari4 placed· if in the statil's 
pro blite_ .. code.°' · · 

The li!W · fuither did not implicate the two prim'ary 
objectives of . criminal puriishn'lent, retribution or 
deterrence .. It was ricit retributive since the prior 
criminal 'ccindtict. was used solely to estabtfsll a 

. mental ilbnorinality. or to support a finding of futtire 
dang~.r8ilsness. (Hemiriclcs, supra, 521 U.S. at p'. _" _· 
[111 S.Ct. at ri. 2082. 138 L.Ed.2d at p. S !SJ.) The 
law· did riot funqtion as a deterrent since the pel'E!PP.B 
subject fo the· law wtite' unlikely to be deterred by the 
threat . of'. confinenfont, and the conditions of 
confineiheilt were essentially the same conditioru! 
placed on any involuntarily cfonniitted patient in the· 
state mentlil instifution. (Id.; at pp. ·_" _-·- ft 17 
S.Cf. atpp'.'2082-2083, 138 L.&t2d at pp. 5·15"5l°61.l 
The·; poi'enti!illy fudefinite duration . of cbtifineriient . 
under the .. act was rio't" punitive· sil1ce the inaximurn 
amount of time a person could be confined piirsifartt 
to a single judicial proceeding was one year. (id., at 
p. _fl 17 S.Ct. at no. 2082-2083. 138 l.Ed.2(f at p. 
2filJ. "This requirement ... demonstrates that ~nsas 
does not inte1i'd an individual cominitted pursuant to 
the Act to remain confined any longer than he suffers 
from a:· mental abrionnality renderirig him unable to 
control bis dangerousness." (Ibid.} · · 
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Regarding Hendricks's argument that the state's use 
of criminal procedural safeguards made the law 
criminal in nature, the Supreme Court held that such 
safeguards merely demonstrated the Legislature's 
"great· care to confine only a narrow class of 
particularly dangerous individuals, and then only 
after meeting the strictest procedural standards. That· 
Kansas chose to afford such procedural protections 
does not transform a civil commitment proceeding 
into a criminal prosecution." (Hendricks, supra, 521 
U.S. at pp. __, _ [117 S.Ct. at p. 2083. 138 
L.Ed.2d atoo. 516-5171.) 

The court concluded: "Where the State has . 
'disavowed any punitive intent'; limited confinement 
to' a small segment of particularly dangerous · 
individuals; provided strict procedural safeguards; 
directed that confined persona be segregated from the 
general prison population and afforded the same 
status as others who have been civilly committed; 
recommended treatment if such is possible; and 

· permitted.immediate relea8e upon a showing that the 
individual , is no longer dangerous or mentally 
impaired,- we cannot say that it acted with punitive 
intent .. .-... Our conclusion that the *352 ·Act is · 
nonpunitiye thus removes an essential prerequisite 
for ... Hendricks' ... ex post facto claim O." 
(Hendricks, supra, 521 U.S. at p. _ (117 S.Ct. at p. 
2085, 138 L.Ed.2d at p, 5191.) 

Hendrie/rs. was decided nine years after our decision 
in Gibson;Jts reasoning is sound and supersedes our 
ruling ih~G/bson on the ex post facto issue. [FN2] 
Hendricks's analysis of the noncriminal features of 
Kansas's sexually violent predator law applies 
equally to California's MDO law. The features of the 
law analyz.ed in Hendricks are substantially similar to 
the features of the MDO law (521 U.S. at p. lU1. 
S.Ct. at on. 2085-2086. 138 L.Ed.2d at P.519]), 
except that the MDO law governs the mental health 
treatment of a different type of offender and is placed 
iii the Penal Code instead of a civil law code. 

FN2 Our reliance in P~ople v. Jenkins 
11995\ 35 Cal.App.4th 669, 672- 674 [il 
Cal.Rptr.2d 502]. on Gibson's ruling, that 
the MDO statutory scheme could be applied 
so as to vi.olate the prohibition against ex 
post facto laws, also is superseded by 
He11dricks. (See also our dicta in People v., 
Superior · Cour·t (Jump)· (1995) 40 
Cal.App.4th 9. 12-13 [46 Cal.Rntr.2d 8291, 
stating that MDO commitments are penal in 
nature.) · 

Hendricks also supports a past-Gibson California 
appellate case, Myers, which holds that the MDO 
law is civil, not penal, as expressly described by the 
Legislature in sections 2966, subdivision (b), and 
2972, subdivision (a). (50 Cal.App.4th at pp. 834. 
835,) Myers describes the MDO scheme as being 
concerned with two objectives, neither of which is 
penal: protection of the public, and providihg mental 
health treatment for certain offenders who are 
dangerous and suffering from severe mental illnesses. 
(Id,, at pp. 837-841.) 

Jn view of the Legislature's express declaration that 
the MDO law provides prisoners with a "civil 
hearing" to determine whether they meet the criteria 
of the MDO scheme (§ § 2966, subd. (b), 2972, 
subd. (a)); the scheme's placement in the Penat Code 
is not a material feature in differentiating it from the 
mentally ill offender seheme in Hendricks. 

The trial court here properly denied appellant's ex 
post facto violation motion. The judgment · is · 
affinned. 

Gilbert, J., and Yegan, J., concurred. *353 

Cal.App.2.Dist., 1998. 

People v. Robinson 

END OF DOCUMENT 
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(Cite as:· SO. Cal.App.4th 826) · 

THE PEOPLE, Petitioner, 
v. 

THE SuPERlOR COURT-OF LOS ANGELES 
COUNTY, Respondent; EVON MYERS, Real Party 

· ··in· 
Interest. . 

No. B103647. 

Court of Appeal, Second Di.strict, Division 4, 
California. 

Nov4, 1996. 
SUMMARY 

An alleged mentally disordenld ·offender, under the 
Mentally Disordered Offender (MDO) Law (Pen. 
Code, § 2960 et seq.), was sentenced to state prison· 
for seven years following his plea of guilfy to assault 
with a knife and corilfuisiiion of great bodily injury 
and his admission that hi: had· priiviou8ly been 
convicted ofa serious felony. At the expiration of his 
sentence, he was released' on parole ciil oondition~that 
he accept treatment for his mental disorder through a 
commtiiiify outpa'.tierit treatment program pursuant to 
Pen. C'ode. § 2962. Shortly before ·his parole 
termiiili.tiofr dai:e; ·the People filed a petitiori in the 
trial court to continue involuntary treatment, pursuant 
to Pen. Code. § 2970, alleging that the individual Ji·ad 
a severe mental. disorder that either was not in 
remisiHoii or could. riot be· kept in remission if his 
treatment were· ildt· contirlul:ff' and thlit, by rellso1f of 
his severe mental' di!iotder, h'~ represented. a 
substaritia) dangiii'.:o'fphy~foal himn to others. TI1e 
trilil. 6,oi.ir't dismiiised."ilie pet1ti6n oij the gr~und that 
the :MDb Law wils.penal in nattire· and therefore was 
an efj:iost flictci law when'app!led to this individual 
in. that he coriuniti:ed. his ptedlCate crime prior to . 
passage· Of legisliition thatctireci previously identified 
cmistifu:tiiinal defects in ·the'iaw. (Superior Coui{of 
Los Angefoii County, Nos: ZMOOi828 and A928026 
Harii1d B: ~hapo, Judge·.) ···· · · · ' 

Thii Court cif Appeal granted the People'~ petition for · 
a writ of mandat~: and directed the trial court to 
vacate ._li:s 'o_i'der dismissillg the People's petition for 
exteti.ded commitriie~t B.iid .· to proceed on tlle 
underlY,ing p11tiffon"'as'·'reqiiired by''i:he Mbo :Law. 
The co~~·held tfu.t the P.eopk: had a ·right tci appeal . 
the trial' court's ortler dismissing their petition ··io" 

:. ' . . ., ..... . 

continue involuntary . treatment1 · . since · MDO 
proceedings are civil and the . order dismissing the 
petition was a final judgment. Further, tile petition 
presented a question of substantial right warranting 
mandamus review, since there was.·no evid.ence that · 
the individual could have been detaiiied under Welf. · 
& Jruit. Code. § · 5150, on the ground that h;We; 
"gravely di.sabled;" and thus the People did :not have 
an adequate remedy at law and were faced with a 
potentially *827 dangerous individual who allegedly 
needed· treatment. The court furthe~ ·held that the 
MDO Law's extended treatment provisions have no 
penal consequences when applied to mentally 
disordered ·offenders ·whose parole is , completed .. · 
Therefore, the .Jaw was not ex .. post facto when 
applied to this iridividuiil. (Opinipn by Baron, J., with 
Epstein, Acting P: .J., and Hastings;"]., concurring,) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(1) Criminal Law § ' 7--Prohibition· by Law-~Ex Post 
Facto· Laws-. Con5tltut-ional ·Analysis.··. 
The ·ex post facto clause· of the federal and state 
Con5tltUtions {U.S .. Const., art; -Ir§ IO;' Cal. Cdilst., 
art. rt·§ . 9) prohibits three legislative cafegories; 
including .. Jegislation·that punishes as· a crime an acF· 
previously· corruilitted;:· which was innocent when 
done, legislatioil that makes more burdensome the 
punishment for Ii. crime, after its commission, and 
legislation that deprives one oharged with crime of 
any defohse· available: aeccirding to· law at the time 
when the acf was committed. Although the Latin 
phrase "ex post facfo" literally encompasses· an:y law 
passed after the facti the·constitutional prohil:iition bn 

. ex post facto laws applies only to penal statutes that 
disadvantage the offep.aer affected by them. · · 

Cl) Criminal Law § · 635--Appellate Reviewc
Appealable Judgments and Orders-- Appeal by
Peopie-Dismilisal of ··People's Petition to Extend 
Involuntary · .. : Treatmerit~Mentally Dis-Ordered 
Offender Law: .· 
Pursuant to Code Civ. Proc;, § · · 904.J; subd. (a)(l} 
(appeal may·be !ii.ken from superior cbtirt judgment}; ,; 
the People hath right to appeal a ·tfial court's order 
dismilising · the· ·People's . petition to ,•continue 
involuntary treatment, pursuant to·· Pen .. Gode,' ' §" 
2970, of the Mentally Disordered Offender (MiJO) 
Law, . of an alleged MDO whose· parole Was' 
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completed, since MDO proceedings DrB civil end the 
trial court's ordBr dismissing the petition was a final 
judgment. In determining whether a particular 
proceeding is criminal, the court looks to the 
Legislature's intent and to the purpose and Bffoct of . 
the statute; The Legislatilre has· BXpressly provided 
that .an MDO hearing is a civil hearing. This civil 
_label is not. dispositive; where· a defendant provides 
the clearest proof that the statutory scheme is so 
punitive either .in purpose or. effect, the proceedipg 
must be considered· criminal.· However, the MDO 
provisions are neither punitive in purpose nor effect, 
and the MDO Law's procedural safeguards do· not 
require the court:. to transform' the hBaring into a 
criminal trial. *828 :• 

Q) Mandamus and Prohibition· § 74",Mandamus-
Appeal-RQview-Appeal by PBople--PBtition to 
Extend . Involuntary Treatment . -.After ParolB 
Completed"" Mentally· Disordered ·Offender: Law-
Lack of Adequate Remedy at Law:Criminal Law § 
191-Mentally Disordered Offender Law. 
The People's petition seeking to continue involuntary 

treatment, pursuant •to Pen .. Code .... § · 2970, of the 
Mentally Disordered Offender (MDO) Law, of an 
alleged MDO whose-parole was completed, preilented 
a question of substantial· right warranting mandamus.
review. There.-was no· evidence that tbe individual 
could):1avepeen-.detained under.Welf. & Inst,. Gode;§ 
5150; · 011 the ground. that he was .!'gravely disabled" 
under the definitions· in, WBlf .. & Inst ·Code, § § .' 
5350; subd, (e)(l) or 5008, subd,, (h)(l) .. Thus, the 
People did .-not have ... an- ·adequate ·remedy at I.aw 

· within· the. meaning of Code Ciy .. P.roc .. § . 1086 
(plain,. speedy., and adequate remedy. in ordinary . 
course of law);. and wBre, faced·.with a -potentially 
dangerous · individual who· · allegBdly needed· 
treatment. The.public has a:olear interest· in seeing. its 
legislative purposes properly,implemented. 

(i) Criminal Law. § 191-Mentally Disordered· 
Offender Law-Extension of 'Involuntary Mental· 
Treatment After Parole Completed--As Ex. Post·Facto 
·Law· , ...... ,,_.,, 
Th~'..trial court erred in disrp.issing, mi e_~, post. facto 
grounds;· the People's petition· to continue involuntary 
treatment, pursuant to Pen. Code, § 2910 .. of _the 
Mentally Disorde_red O.f(ender (MPQ) Law, of an 
alleged MDO -whose :parole ·was .cpmpleted; even· 
tho.ugh he committed his. predicate cr~e prior to 
passage of legislation that cured previously identified ·: 
constitutional.defects in.-the law, The .. ·MDO Law's 
extended:· treatment .provisions have,. no penal 
consequences· when.- applied to mentally disordered 
offenders whose parole is completed. A refus~I to 

comply with treatment cannot lead to denialofpiircle 
or reincarceration in state prison. Its provisions do 
not provide for the extension of the MDO's parole. 
The law does not punish as a crime an act previously;. , 
committed, which was· innocent when done. It. 
imposes no punishment for a crime after its 
commission and does not deprive an MDO of any 
defeJl1le available at the time his· or her crimtnal act 
was committed. Fur.thennore, that tile purpose of the 
MDO Law is to protect tl!e public does not tum its 
prov1S1ons into punishmen~., Laws imposing 
involuntary treatment on . p~9ple. who suffer from 
present mental illnesses that cause them to be 
dangerous e.re not penal.merely because. the class of 
people subject to the laws are accusid of, or have 
been convicted of, a crime. Therefore, the law was 
not ex post facto when applied to. this individual. 

[See l Witldn & Epstein, Cal. Criminal Law (2d ed. 
1988) § § 16- 20.] *829 

COUNSEL 

Gii Garcetti, Dlstrict Attom~y. B~ent Riggs and Freq 
Kliilk, Deputy DiStrict Attorneys, for PetitioIJer. 

No appeEU'!ll1ce for Respondent. 

Michael P. Ju~ge, Public . De_fender, A)ber.t .J. 
Menaster, Stuart Mentzer. :and Jack T. V{ee_din, 
Deputy Public Defenders, for ~al filrty iii .Iritetj:ist, · · 

BARON,J. 

" 
The F'~ople of the State of, 9tllf'orµ\a flied a petitio11 .. 

in resp011pent superior co¥~.Jo .conth:ipe involuntary. 
treatment·C!f.~e~l par,ty ~ .. il/-~!lr~st ?yon. My~rJI, an. 
alleged m~tally d)s9rdere4 ,· ,of[endet; .. pursuimLt9 ; . 
section 2970 .of the Menta\ly Djs9r~e~~ Offen.der 
(MDO) Law (Pen. Code, §. 2970). [~l) !l!?spon~ent. 
ruled the statl.\te constiti.ttes an ex.post factoJaw wheµ .. 
applied. tci. Myers and .. :d~smissed the, .,petition. W,e 
issued a, stay of the order. !llld an _al~mativ..e l')'rit,qf. 
mandate .. on the request of the.,Pe(lple. in . 9~._d1<r' ;tCl 
detennille the coJ:!~ti~tjo~alij;y o( appi~iµg ;the, 
extended involuntary treatment p~(lvisi9µ1\ of · tli,r,., 
MDO Law to paroled prisoners like Myers who 
committed thej.r ,predicate crjmes pri9r;to p~s~age of, , 
legisiati(,1n Y\'hidi cured, pre\lio\!~,\~ .,,identified 
constitutional defects in the law. For .the.re,asons set_,, 
forth. in thi~ op~lon, we ppnclude ·;tjlai' the lyll?q 
Law's extended treatment provisions . ~!-Ive. no.,.p~n~, .. 
consequences when applied,-~ nlen~lly -cjisofi!.~red 
offenders whose .parole i~ ,c9mpleted. Acpord!Pgly, 
we grant the People's petition· for writ of mandate and 
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order. respondent to proceed on the underlying 
· petition as required by the MDO Law. 

FNI The MDO Law is codified in Penal 
Code sections 2960 through 2981. Unless 
otherwise specified, ell statutory references 
are to the Penal Code. 

Background 
The Petition to Extend Treatment 

On August .I 0, 1990,· Myers was sentenced to state 
prison for sev,en Y~lll'S following his plea of guilty to 
a March 18, .. :1,989, assault with a knife and 
commission of g~!lt. bodily injury O!l Dalton ~oe, 
and his admission that he bed previously beel1 
convicted of a. serious felon)'. At the expiration of his 
sente11ce, Myers was releBSed on parole on condition 
that he accept ,treatment "for his mental disorder 
thr01;1gh a com1I_111ajjy outpatient treatment prqgram 

. pursuant to. section 2962. _on. February 13, 1996, -the 
Disti:i9.I Attomey.-of Los *830. Angeles County filed a 
pe~tion. pursuant to section 2970, alleging that 
Myers's· parole tennination date was May 16, 1996, 
and ·that.he has a severe mental disorder that either is 
riot i~·~~Di.ts~ipn or.cannot be kept in remission If his 
treatment is not, co11tinued and that, by reason of his 
severe mental. disc;>r~r, Myers represents a 
substan!ia! danger. (If physical harm to others. On 
Ju11e 12,_ 19?6,.Myr;ir~'s motion to.dismiss the petition 
on.the ground that the MDO Law, as applied to him, 
wii,s ex poSt facto was granted by respondent court. 

· · The Mentally Disor.der:ed Offender Law 
In order to. protect the public from dangerously 
mentally . disordered criminal offenders, the 
Legislatiire enacted a mandatory .mental. health 
evaluation and. treatment program in the form of the 
MDO Lew. As originally enacted, the MDO Law 
applied to all persons incarcerated before and after 
January !, 1986, and became operative on July 1, 
1986. (People v, Jenkil'l.'i (1995) 35 Cal.Apo.4th 669, 
672 (41 Cal.Rptr.2d 5021.l 

. . . 
On October 6, 1988, th!) Court of Appeal in People 

v. Gibson : 0988) .204 Cal.App.3d .J425 ·(252 
Cal.@tr. 56) . conchided jliiit "section 2962 has 
overwh!))riiiiig . penal attrioutes"., ·· aii(::tniirefore .. 
constitutes part of a prisoner's "punishment. for his 
criminal. offeme." (204 Cal.App;3d at..p .. 1432.) 
Accordingly, the court held that · retroactive 
application of the mentally · disorqe~~-d , offender. 
provisiiiris tO persons who had· ccnnmitted crimes,
prior to th.e effective date of. the MDO Lew violate4 
the federal end state constilt!ti<mal ex p()st. facto 
clauses (U.S. Const .. art. I, § 9, cl. 3:·Cal. Const..-art. 

L....§_J[). (People V; Gibson, supra. et pp. 1434-1435.) 
The court also held th!l,t · bei;a11ae tjie act . 4id not 
require proof of pre~ent dangerousness, 1l reqqirement 
that was applicable to c;>ther similarly, situ!l,te.d 
mentally ill offenders ·. subject to involllJltazy 
commitment (see § 1026.5, subd. (b)O); Welf. & 
Inst. Code, § § 1800. 1801.5), the MDO Law 
violated the equal protection clB11Sea of the federal 
and state ConstiWti.ons (U.S. Const.; 14th Amend.; 
Cai..Const .. art. 1. § 7). 

· In response to Gibson, the Legislature enacted 
urgency legislation effective July 27, 1989. Various 
sections of the MDO Law were amended to require 
proqf that the patient "represents a substantial danger 
of phy~ical harqi to others" prior to commitment or 
recolll)lritment to an inpatie~t facility or an outpatient 
program. (Stats. 1989, ch. 228, § 4, pp. 1255-1256.) 
In order to keep the mentally disordered · <,lffender 

. progrfjl11 in effect, section 2980 .. was amended to 
provide that. ~e MDO La:w applies to p!)raons who 
committed their .crimes on and after January I, 19.86. 
(Stats. 1989, ch. 228, § § 5, 8, pp. 1256, 1258.) 

As it. now reads, -flie MDO Law requires certain 
mentally diso~dered prisq_ners who have committed 
specifically identified -violent crimes to submit· to 
continued mental .. health treatment after theipelease 
on parole. *831 (§ § 2960-2981; Stilts. 1985, ch. 
1419, § I, p, 5011; Stats. 1986, ch. 858, § 1, p." 
2951.) All such prospective p!\l'olees (a) who are 
suffering .from a seve.re mental disorder that is not in 
remission: or cannot be. ~ept in relnission. without 
treatment, (b) whose menJlll·disorderwas one of the 
causes of, or was l!ll aggravating factor in, the 
commission of.his or her 9fime, (c) who have been -in 
trea1111ent for 90 days or ·more· within· the. year. prior to 
his or her parole release clay, and (d) who have. been 
certified by a designated mental· health- professional 
to represen~ a subsla!Jtial danger of .physical ~ann to 
others by reason .Qf his .. or her severe mental disorder, 
are required to be treated by the State Department of 
Mental. Health as a conditipn of .parole. (§ 2962. 
subcls. (a)-(d).) The treatment must be inpatient 
unless the,DeP.artment of Mental Health certifies to 
the B.oard of Prison. Terms that it is safe to. treat the 
parolee on, BI! outpatient basis. Outpatient ·-treatment 
can. be rev'oked am! the. parolee :can be placed in a 
secure mei;itel health facility ff the outpatient mental 
health director thinks the .parolee cannot be safely 
and effectively treated-in the community. (§ 2964, 
subd .. (a).) 

A parolee has the right to contest the findings of 
mental disorder ·Biid the decision to impose inpatient 
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versus outpatient treatment before the Boa.rd of 
Prison Tenns and, if dissatisfied with the results of 
the ·hearing, may petition the -superior court for a 
hearing to determine whether he or she genuinely 
falls under the criteria of section 2962. (-§ 2966, 
subds. (a) and (b).) 111e bearing in the superior court 
"shall be a civil hearing," in which the burden of 
proof is on the person or agency who certified the 
prisoner under subdivision (d) of section 2962. Both -
the rules of criminal discovery and civil discovery 
apply, trial is by jury, and a unanimous verdict of 
proof beyond a reasonable doubt is required. (§ 
2966, subds. (a) and (b).) 

If the paroled prisoner's mental disorder is put into, 
and can be kept in, remission during the . parole 
period, the Department of Mental Health must 
discontinue treating the parolee. (§ 29611.) However, 
if by the conclusion of his_ or her parole period the 
parolee's severe mental disorder is not in remission or 
cannot be kept in remis.sion without treatment, the 
extension provisions which are the subject of this 
petitio~ come into play. [FN2]. (§ 2970.) 

FN2 Section 2970 also applies to severely 
mentally disordered prisoners who remain in 
prison due · to their refusal to agree to 
treatment as a condition of parole. 

Under these provisions, the director of the program 
which hlis been responsible for the parolee's 
treatment must submit a written evaluation on· 
remission to the district attorney's office not later 
than 180 days prfor to the termination- of parole. The 
district attorney may then file a petition with the 
superior court for continued involuntary treatment for 
one year. The petition must be supported by 
affidavit$ specifying "that treatment, while the 
prisoner was released from prison on parole, has been 
continuously provided by *832 the State Department 
of Mental Health either in a ·state hospital or in an 
outpatient program[,] ... that the prisoner has a severe 
mental disorder, that the severe-mental disorder is not 
in remission or cannot be kept in remission if the 
person's trea~ent is not continued, and that, by 
reason of his or her severe mental disorder, the 
prisoner represents a substantial danger of physical 
harm to others." (§ 2970.) At this-point, the cou1t is 
once again required to conduct a "civil" hearing on 
the petition for continued treatment. And, like the 
hearing provided at-the time of the initial finding, 
there is a right to a jury trial, both civil and criminal 
discovery rules apply, representation for the People is 
by the district attorney, the public defender is 
appointed if the patient is indigent, and the jury's 

verdict must be unanimous ·and based upon proof 
beyond a reasonable doubt. (§ 2972, subds. (a) ana 
(b).) 

Subdivision (c) of section 2972 provides: "If the 
court or jury finds that the patient has a severe mental 
disorder, that the patient's severe mental disorder is 
not in remission or cannot be kept in 'remission 
without treatment, and that by reason of his or her 
severe mental disorder, the patierit represents a 

-substantial danger of physical harm to others, the 
court shall order the patient recommitted to the . 
facility in which the patient was confmed at the time 
the petition was filed, or recommitted to the 
outpatient program in which he· or_ she was being 
treated at the time tbs petition was filed, or 
committed to the State Department of Mental Health 
if the person was in prison. The commitment shall be 
for a period of one year from the date of tennination 
of parole or a previous commitment or the scheduled 
date of release from prison as specified in Section 
2970." ' 

The treatment facility has an affirmative obligation 
to provide treatment for the underlying causes of the 
person's mental disorder (§ 2972, subd. (f)) and the 
person is considered an involuntary mental health . 
patient who is entitled_ to all the rights accorded to 
civil committees under the Lanterman-Petris-Short 
(LPS) Act. (§ 2972, subd. (g); Welf. & Imrt, Code. § 
5325.) 

A new petition may be filed each year in accordance . 
with all the foregoing provisions so long as the 
patient's severe mental disorder is not in remission or 
cannot be kept in remission without treatment, and by 
reason thereof, the patient still pres·ents a substantial 
danger of physical harm to otners. (§ 2972, subd. 
(d).) 

The Constitutional Prohibition on Ex Post Facto 
Laws 

Article I, section 10 of the United States Constitution 
provides: "No State shall ... pass any ... ex post facto 
law .... " lo. *833Collins y, Youngblood Cl 990) 497 
U.S. 37 [l J J L.Ed.2d 30. I JO S.Ct. 2715), the 
Supreme Court reviewed its decisions analyzing the 
clause and found_ that exparisive language had crept 
into its decisions which had caused considerable 
confusion in state and lower federal courts about the 
scope of the clause. (]d, at p. 41 fl 11 L.Ed.2d at p. 
dfilJ. In order to clarify its views, the court rejected 
statutory analyses which were.- phrased in terms of 
whether a law eliminated a "substantial protection" OT 

"altered the situation of . the accused to his 
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disadvantage." Instea9, the . qourt r~tuT\'l,ed ~. l!Jl 
analY,~i~ ; oj tb~ ex post facto law coiisistel)~ with its . 
und\l\~!\Q,Mlg of . *at te111:1 .. at t;be i)mfl,. the 
Coriiitl!ijtiog wa.S . ac\gpted, ;Ud .. at pp. 47-52 [11 
L.Ed.2ci 'iit pp: 42-45].) (1) Ulidef'tlils iinaly,~~·· i• ... 

the clause prohibits three legislative categories: 
legisla,tion ' "[l) 'l'/~Ch p~~hEIS ~· a.cril~];e an aqt . 
preyiously, c,9~tted, which w~ .' UWQQ~f!! wht\n · 
done: .. , [4) y,rhi'*· lll:iikes Jiigre .~urd~9nui. th.e " 

. pupis!!µJE1)).t .fpr a ct'J.ip.e, after ,its c.P.i'!l,l)aj!/~i~Ji •. ,or m ' 
which,_dcipri,y~a. one charg~4,wi~h 'cr!1f1ii ~f !IP~ .· 
defeµs~. ~v~.Q~le a!J.~.Qrding J~)aw at t9,\I, tj111~ .wP,~. 
the ~W.~\lORf!lllt,\c;i.d ., .. u• (Collins, suprf!. 4270,S. 
37. 42 [111 ·L,Ed.2d 30 .. 39, 110 S.Ct, 2715. 27191. 
quotillg heazell v. Ohio ff92s) 269·11s: 161: 169 r10 
L.Ed. 216, 211, 46 s.a. 6sJ.) .... [T]116·ex. ?oiit fiic1:o 
clausE1 of\he California Constitution [article.I, section 
21 i~· to b~. ii)iriiy#.~ J~.elitl98qy;:'.:: .(f eopfef .. v.' 
McVlckera C1992)4 Cal.4th,Sl; 84 [13 Cal.Rptr:2d' 

. sso, J!tlil P.;~~}~51: TaptiJ.~·:;s'Y.gef~,lorCoiiriJi2211. 
53 Cal.3d 282. 295.297 [279.Cal.Rotr, .592,. 807 p,2d 
lliLl ~.::· .. . . . . .~ ' ' ' . 

"Altli ,;·;ri; ilie Latili_'. i.;....'b1' 'eid i osti lfiacto' Jifmii.il .. "' .J>.~ ' ...... ,. ,p.,..,...., . rp ",. '""' y 
enco.ffiP..~~~ .. apyJa,w p~se~ 'after: the. fact, 1 It lip.ii 
long.:,\>.~.,!)#, ,rec,Qip:i.i.?f~ ,~Y [th!I high cqµrtJ tyat ~~ .. 
con.~tu~wmt P!ohib,\tiQp . pn ~ . p~~t (actp li;".J's .. 
app.IJ,~ q1ib;''l!9 penal,. ~pite~ "{~1~!\ .~1s~dVfW!i}gr,:tµ.e .. 
offen~· ·:,\a'ected by.;:th~Ill:,' '[Citations.]" (Coll'ns v, 
. rouM616iiifsuvt1i'.':4!Hu.s: arti .. <f'f'fi.11 ·1.m&ra.1· .. ,. ......... -- .... a ... ; .... -. .. . ........... ,. . 
P.:.lfil,, ~ji'!i \tii..lics a deij.1),Wlth,,~h\i/ .\?Sf\Woll!).~. in 
mind, :WP-tul'!l to th~ issues pre,s~Ht,~ by tb~£etition1 

_r,i: :'·. . .. i.. : 

. · . . ,Qis,c;)JMt0~ ... · -. ·: . 
. · · I. 'Ql~.g~!>l?,l\l~~.Ngbt~o. ~~v1~,W ; ..... 

(6) .W,r,, l!!wit· t.ir~t cop~.i9~r)f,~et'ller th\l Pe9ple,~aV,\l.f! ... 
righ!Jll r~v,~~~ P.Y, .eJctr.,\IP!.d~iIJary "f.fft P.;i, 1#,i;ifin~t;im~. 
case. \\1Y,.~~C.S1,nt~d.s tha;t .. eye~ .it; ~.~PH~1g,!l~ .. 99ffit~ 
order: co~ltll't¢~ j~dici.*,l .. ~rro.r,. pt iii · .'1em!gip_µ.illy: 
erroneoll!l•." .th.~ .. .People have n9 rigllt to a,pP,ea,t', anA 
whe~. ·H1-~· PP,PP,)!l h,a;.re, n() J}gi,\t, ttj , , app!lE14 . 
extr~9rf!i11~rY. •.. ·-t~)j~:{ ~ n()~ \IX~iil:!.li: .... (People. v. 
Superior; G.eurt (Sf,~!Jley) <1272J.24}?a.L3d ~2~.·. 625-
626 T156 cm.Rmt 620.596"P.2a~69ll.l ¥:Y:er.s:·.*',s.3,4 
ointii out that •~e:nwQ'1'ie 1s"';;i.1:1(J"'··;'e·-a·;l· ·,"·''-::I f' ·C'.1 P .•. , ... ,... !!'! .. ,..,,e p 1., IJ!ft..~ ·' ,,i:IJ?.P, . .Jl);.crim n"! 
cas~ is l!mi~#, )'Y. sl<RH .. 9)1·1.'2}8 .. ;W, ~,1 pJd!lr settiµg, 
asi~.e an !11.diqi:ml'Jlt, info~tjpµ ... ~,,£Qpiplajnt, nor1e, 
of whl.c!i,., ~!i ... l\!'gµes, 1~ .app)lQfl..bJ~):>.~CP,111!\I ;~e 
pleading here is by p,etiqon.JI!l remffids :!!~ t!;w.t "[t]~e 
statutory restriction of the People's right to appeal iii 
crimin1:1J c.!l~P.~ .. '.¥! p.ot. lll~rely· .a.proc11i)prnl .lim.,ltation. 
allocii.~& · .~i>pe1lat1;1.·review betWeen· dirept ~PPl'l!Jlii 
and extrwjrdln.ary.~rits bµt~.a suest.Btltive lirii.itil~i.01,1, . 
on review::P.(triai .coµi1: qe_tf;li:m\n~tjQfiS in.~clWinl.\I 
trials.'. [Citatjq11s.]" (People v. Drake (1977) 19 

Ca!.3d 749. 758-759 [139 Ca!,Rotr 720 .. 566 P.2d. 
6221. qu~.ti)lf/f~9Pk v. §u,oer/Or· 9our.(. <EW(.i,araf .· 
(1968) 69 Caj.2d 491. 498 [72' .Cal.Rotr, 330. 446 
P.2d 138].) . . . . . ' . 

In d1;1tt'.~ining_. whether. a .P~9ular proceecljn~ ill 
crunliiiil weloqk to the,~egisla~),iA~IlF aM,~J~,e. 
purpo~.~ .. l,llld. ~ffect ~f !;l).e ~M-~1,.,(~~~ pn.ttea .$tilfi4 
v. Ward (1980) 448.U.S. 242. 248,[65 L.Ed.2d 742, 
749, · ·wo s:a, 2636],> H~fii: ,'ti},e-.::r;¥.iis.\~Wre liM . 
exp~e.s's~y 1pi{J~y'i_q~g'thaflµl MPP.'.~~~r~p~~sl;\aJi b.e a'. 
civU he~g'\(§ § .291jg, sµbq,.(b,)1 7.9.T.?., subd: (a), 
italics,.!l44~fl).tjl~~b)'. !n.~catjq,g tl:u:it~hen a pc;i~ition 
is filed ·~git!iW. ·~ p~m~n It .iiii!<\:\~·:fuat )~~~rP1:1rt 
procee.~ Jn, a n99Ji~tjvl;l, n,ci.l}~Eil.J~!lrih!lr;;:we: , 
recog1}i?'fi ~at~~ ~ivil)~be::\ i~ 11,q~, ~psi~V.~·, W1:ier!l 
a de(ilnW!n~.Prnv1des." 'the cle11~stprn9f ' . M:i.aUhe " 
•statutCiri scMme [isJ .so puni~ive eith~r In.JPµrpose or · 
effect' ;; 14.e pr.qc~eamg,!Pust p,e, t;0n~\ii~!;e~ c;iffii.!,1~1/ . 
Aile v. Ill/ o/ 86 S .U S 64 36 92 

L.Ed:2a ":i96/'';3'01i.'':J 06 .s,dt'.' '2 ll'iiti'.'AB;'Wf s)l;aU' 
exp1iµri; hci:w~V.er, the MP,9. J>rox~.iqn~. are ;!l~i.~~r. 
puniti:V~ ~ P\U'POSl:l nor efie~. ~~ their. pre&e.c\ural 
safeguards d<;>'.~gHequife us tq,,~foI111 the,hEl¢.Bg 
into a,qril:njluil tiiiil .. (Allen v .. 11//nblS;.supra, afo:'371 

.· f92 L.Ed.29'at pp. 305~3061.l -
' ' . 

• ; ••• ·.f ., • .' . • l
0

• ~' 

We coil.clµd~ that tile p)"oc!1edii)gs llTEI ~iYQ Bll4 ~1,1ot . 
·the court's QfPQ! dfu~isai;ng #i.ii,p~ition :Wl:lll a flI)~i 
judgm11nt:,·Acc(\tji!p,gl~, the J:>.e,qB)fl.h~y~ *~ r.ight_to 
appeal pW'S]lljiittq section 904J,, s,µbdivision (ii)()) 
of tlie Code ·of civil Procediiri:i which. provides •i[ajn 
appeal may be. talren from a superior court : .. [; l ... 
judgrnElllt .... " 

Q). Wci:. .. :turp._. then to . the ,\l)t!!Stlo!) 9f whether th(l. 
Peopl~ ha, ye "a pj~in. ~peec;ly, .~n,tj a~~9~.~te re!)legy, 
in t11,11: ()fiµn!l!'Y colll"lle gf lily.:. ·~·: . .lf n.o.t, the. writ must 

· issu.e'.;(Code. <.;:iv .. Proc .. J } 08_6.l The Pe.ople BrWJ.e 
that 11\l:!Y do 119t.h11-ve '.'an a~~gtHJ..t~ r~me~Y .[at law] .in . 
this .. C,:~I' .. J;>"calll!~ t:J:i.e !Us,!p,i~~~J of,, the )'~ople's 
peti?Q!l. woµld result. in ·MYer:s~~ release from a.U 
commitments and the attendant danger to the pl.)bJic 
occasioned by the removal of all structure that 
aSSUfl;l~.th!I~ l',1Y,\ITB, continues to ta(<e ~e ml;lglC!ltiOn 
that p,re:-i'-~1.§JlJ.W;, fr,o,mi Rf!C,q:mW,_g y,\g l~µt." /i.ttQ.l")le}!~ 
for M-iiiir ·ar··-·e .. iliat .8 i:lf'l.'alle-iitio is without 
meriii1~~~~4u~'if'r\:fY.¥r.~_:1;~~~~)~~~,~- di~9,erQJ~_ie. 
ment11\,,9.~Q,'.Jier an~j~ he. it a qanger tp o~h~ro. '( ~· · 
allege~ .Jn ·full. petj:ti,on, h~ I!!!IY b~ de~in,~~ ,, *B3.~ 
und.~r. aections.5150 an.c) 5250 of .the ... Welfare and. 
Institgtions :t~'i:iey,i!ii1t~ prqvid~ f.or t1ie . .11.etr;intlq~ and 
hold qf0·a perso)). who,.J'~.,~·rfl.f!Ul,t. of. a JI!en~. 
disorder, is ij• .4,wiger to O\hen;, Of to hi,mse!f .. or. 
herself, or ~v.ely disabled(.}" .CWelf, & Inst. Gode; § 
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sisO.l Thereafter, the Pei;>ple mai seek '"further 
treatment" by r~ferrai for'i4i,d. the establjslim'etit ofa 
conservEitorship 'tinder Welfar~ and Inst!tiltions Code 
sections 5270.55 and™ et seq. 

However, as tbe Pecipie poilit out, Welfare and 
Institutionil· Cod~ section 5150 provides . fcir' !lie 
detention · ·for .·'eviilu.ati~n of''perilons ":Vi~h. ·mental 
disorders for .a· period not to exceet! 72''hcnui; and 
Welfare im'd institutions ci'lde seotion 5250· provides 
that a person'.' demmed pursuant to s'edion. 5150 can . 

. be certified fo~"m additional peii~ci, riot to exceed 14 . 
days for intensive treatn\ent. Welfaie arid IniititUticiri~ · 
Coile section 5350 ililows for ih1l'appoininient of a 
cori86rv~tdrfqr "gravely disabled"· peril'iiris, i.e:, th·ose 
whci;-'as' a resiilhif, mental illness, cilOn'ot 'provi.de· 
their owii"'food, sli'eltef', or clothing: <Wetf. ·& mst. 
Code. § 5008 •. subl:!. (li)(l).) There is nO."evli!iince . 
that ¥y~r~ is~1gravely dis11.bled" under thi{~_efinltlons 
in W!!lfafe ·arid .. JnBtitu:tlons Code sections 5350, 
subd\visiOn (e)(l) ior 5008, ; subdivision' (h)(l), 
Accorditigly;· we''"concltide tilat. the Peop1e 'do ·not 
havi.i' an adii(j1i'ate'remedy at law within the meaning 
of Co'de-<if'Ciyif Priicedilre seCtiori 1086; and' are· 
faced with a: :potentially dangef(!~ inaiVf~\IRI who 
allegedly needs treatment. '\[B]ecause the:public has 
a clear. interest in seeing its legislative · purposes 
prcip~tly · implementeil; we find ihii.t tile' present 
petition presents' a qtleStion cif 8ubiitliritial right 
warranting rilaildiiinw·'rav'iew :11 (People -w &1,;erlor 
Court <John D.) (\979) 95 Ci.il;i\.PD.311 380,' .. 181 [ill . 
Cal.Rptr. 1571:) · · · · · ' ·· · 

•:' .,, 

II. The Mentally Disordered OffenderLaw Is Not a 
Penal Statute 

Re8pondent dismissed the petition to extend Myers's 
inv<ilwitBry' treatirienf'iin the '·ground 'tblit the MDO 
Law Jias' been. held to be "peiial in . ilarure" and . 
therefore is ex post facto as appliiicf to. Myers in that 
Myers committea· liis criirie'itiJter Gibson· declared the 
law uncoilstihitiohal an:a· before tl:ie date tbe urgency . 
legislation cuHhg the co'iisfuutional deficfoifoies went· 
into" effoct · · · 

In his retiirn fo 'the petition· filed 'herein; Myers 
acknowledges thil.f Col/ins v. · Younibl6iid, Supi·a;:497 · 
U.S. 37, and Peop/ey. 'MCVicket$,·:$UPra, 4·ca\:4th 
.!U. rectefineil the pfinciple8 previously goveri:img eii •. 
post facto. analysis o)' -deleting. tlie '' 'iiub~tantiEil 
disailvilntage'[tO] the offender' prong" *83'(; -one of 
the .grourids''used ·by Glb~dn for iti; findiiig'~thl\t the 
MDO Law vioiatea thb eii pciS't facifo' C:lauseiWMyers 
argues tbat is irrelevant- because "[u]ndef Collins, a 
statute remains ex post 'facto in its application if it 

• changes tlie punishment or inflict5' ·greater 

punishment ~an the law annexed to the crime when 
it was committed" and "fu]nder McVickei's, a statute 

. also retniifu~ ,ex ·post facto in its applic!ition wliidh 
makes niore burdensome the punishment for i1·c:nrii'e, 
after its commission.... . . 

.,, ·, .. 

Myersis theory is that Gibson relied only in part on 
the substaiitia1 disadvantage prong . .He contends the 
penlii attribiites' ·bf the MDO statuttir:Y · scheme as 
amended sill chitilge or inflict greater p.unishiliiint 
and•, make . tife puiiislunent for' a crune . more 
burderisoriie under the Collins and Mc Vickers teSts. 
Therefor~; ·in Myers's view, the outi:onie. of Gibson · 
would be . unaffected by either the Collins or - · 
Mc Vicke1's. decisfons. 

In support of this contention; ·Myers points out tliaf 
since Gibson decided that the· ·Mbo statutes: have 
"overwheb:Iling penal ,att.rJ.biites,'.' five decisions _liave 
been: pl)}l~'hed effiti;iib:ig th~. "penal" na~e of the 
MDC.Law, all de"cidbd after the amendments curing.· 
tlie equal protection defect took effect. (See People "· 
Pretzer· Cl 992) 9 CaLApp.4th 1078. 1085 [ll 
Cal.Rhtr:2d · · 8601 [Fifth Ariienifu:texit · · pertnii:a . 
prosecuiQr"to cali "MJ:)o as ·witness iit hearing to' . 
answerl'questioils concerning his ·present nillntlil' 
c<itrijietence · · but forbidii queStibris ' reliifuig · •fO · ·· 
predfos:te · crime]; People 'ii. Collins 0992) . i<i: · 
Cal.AppAth 690,· 694· [12 CalRptr.2d 7681 uucy 
instniCtions regarding ib._e COn8equences 'of'a veiil).d 
of mental i!l.riess and d6fming" 11t'iiree 'and ·vlolenCe" 
held piejiidic'ia1]:'. P~ifo/e' ~. · Coronado C199ii) 28 
Cal.App.4th 1402, 1406 [33 Cal,Rptr,2d 835) 
[evidence sufficient to ii~pjl\)Tt'MDQ determination 
and People not forecfostld ·rrom .'seeklrig an MDO 
deteri:niilatlciil ' a'fter relricii:rceriltioi:I r·im piiroiii' wh~re '' 
parofo is ·again iri'i1I1ineiif 'li'ii'if 1I1erital' ifrafiis 1ia.s: 
chaiigei:IJ; People •{Jenkfn:r: supra, 35 Cii.J.Atiii.4th at· 
~' [N'.l:Dd .statute nofex post facto 'air appiied to. 
offender''·wifose· Febi'ulify '21,· 1986; offense"wiis 
comriiiited over cine month after sfafute1s effective 
date bbt~>five montllil' before statute's tjperati\ie"d.'B.te); 
and People \1. Sumkioi Court Uiimp) · (:1995f 40 • 
cal.App.4th 9, 12 t.4ii'Gal,Rptr.2d:829j/~e~ievtden: 
Feb.' .. 15; 1Q96 [pi6#er· ciiilrt iiVw!iich 'to iriitiiite 
petition''. for .. contiriueil involinifiuf t(eailiieni i,s . 

. superior court iocafod ·1.i1 ciiiiiity" in whicl( iiiinate is 
convicted of C:riirie' that serves 118 foiiildEition for. his 
placement fu state' hospital as a MDOl:) .. .. " ·· · 

·-·i··: .· 

The People coriteiid each of the fofegoing cases 
"relies' upon Gibson without . further' ,. a11alysiil . or 
discwision"' and that' "subsequent changes in"the Jaw' 
have u6dermined the r'B.ticiriiile of Gibso'ri'to the extent 
that Gib~on is · iiO 'longer' good authiirit)' for the: 
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proposition that [t!J,e] MDO [Law] is an ex post fa~to 
law," (!).The .People argue thi\t a i;areful analysis c;if 
the MDO Law *837 .reveals that the law is concerned 
with two obj~ctives, neit11.er 'iif which is pen~!: "(!) 
protection of i!iti public, and (2) treat!J;ig persons who. 
have committed crimes who have severe mental· 
disordets." 

We !lgr~e with,the People. The cases cited .by Myers. 
only tangentialiy touch. O!l. the is.sue present.e<i here. In 
none of the, gases was. 1her,e .an an!llysis of the 
amei:ided MPO Law in ligl).t of ~e Uwted States 
Supreme Court's c!ari.fieaij~11 . of: e>( jiost jacto 
principles. Tll!l. Gibson decisioq. itself was .b~_~e~ on, 
the. faulty prBII!ise that the !'w~tally Qisordered 
offon~er. provisions. (MDO) of section. 2962 et seq. 
both. increase punish!iient ai:id a.lter the. situiµion of 
the ljccused to his -Oi.sadvan~e·i (People .v, .. Gibson. 
supra, 204 Cal,App.3d. aLp. 143)} wh.!lll. in factit 

· does ne.ither., .The, purpose of the .. MDO _!l);Btutory 
scheme ~,,to .. provide ,,.,ental heqlth treatm.e.nt for 
thos~ ot;i;~nfters, w)l_o are suffering from presently 
severe riz.~tw4 ,Illness, not ,to punish thBII! for their 
past l?ff?li~es. ·. ~.ubdivisjon (c) of section 2972 
specificiil!y 'requires a jury finding '.'.thiit.the. patient 
has ii seviife miii;ital disord~; LFNJJ that tlie patient's 
sev.ere m~tal .~isorder is .ni:it in remissiqn 9r cannot 
be kept in,r!)mission [FN~] with01!t t[eatment, [FN5] 
anc\ .. that _,by reaspn of his a, her ... ~_evere, 01entaL . 
disorde.r; .$.e patient represents a substiintial danger of . 
physica\'-~~l'm· to others .... n . 

· 'BN3 "The term 'severe· mental disorder' .. · 1·· . . •, . 

means an illl}ess or disease or c;1;mditlon that 
substantial\y impairs the· pe,:rson's though~ 
perception of reality; emotional process; or· 
judgment; or which grossly impairs 
behavior; or that demonstrates evidence. :of 
an acute brain syndr~me for which. pro~pt 
remission,. in the absence ,or' treatment, -is 
unlikely: _The .. term 1se\'.11re ment!l! disorder' 
as. used in,, this section does' noflriclude: a 
personality or adjustment disorc\er, epilep8y, 
mental., retardapon or otlier. developmental .. 
disabiliJ;ie~, .or. addiction to o,. abuse of 
iiitii~fofiti.Il_g :substahc~~·" ,(§ 2962, subd, 
(a).j . .:. - . -•: - .... 

FN4 "The teT11) .. '.remission'. means a finding 
that the overt signs and symptoms of the 

· severe mental d.iso.rder are .controlled eithe.r 
by, psych_Qtropic :-01edication or psychosocial 
support."(§ .2962;.~ubd, (a).) · 

,; . 
FNS "A person 'cannot be kept .in remission . 

without treatment' if during the yew prior to 
the question being before the Board of 
Prison Terms or a. trial court, he or she has 
!?.Ill~~ iii'.. f.emi~sioii :aiid he or she has · beBA , 
pby~i~ally violent, except in self-defense, or. 
he or she lias made a serious .threat of 

· s\1b.stmtial physical hann l\pon the persc;iµ of 
another so ·as to cause the target of the threat 
. w :reason!ibly fear .f9r bis or her safety or the 
safety of his or he.r ,immediate family, or ~e 
or s,he has intentignally caused pr9perty .. 
dwnage, .o_r he. or she has not volunµn"i!Y. 
followed the treatment plan. In determin,ing 
if. a person has voluntarily followed the 
treatment plan, the standard shall be, wh~ther ... 
the person has acted as a reasonable person . 
would in following the treatment plan." <.§. 
2962, subd. (a).) 

Laws which impose involuntary treatment upon 
people who suffer from present mental . illne~ses 
which Cjluse th_e_m to be dangerous are not penal 
merely.because.thedass of people subject to the l.aws 
are accused. of, or have been convicted of, a crime. _ 
This was made clear in Conservatorship ofHofferber 
(1980) .28 .Cal.3d 161 [167 ·Cal.Rntr. 854,.616 P..2d 
8361, There, our Supreme Court held that,the 1n4 
amendments 'to the LPS Act. providing *838 for a. 
civil conservatorship of a d~ftmdant fo\!lld 
incompe~~t. to ~cl trial did not, , .violate 
constituticm.!l), limitations . on ~troaetjve and ,ex post 
facto laws, even though, ,the crime of whicl> .4~. "'!BB 
accused occurred before the arilendmentri · lieca[Ile 
effective. This was because the act's "pri:ivi~i\lna .... 
have nothing to . .do with any pu~iti'<e disability 
attai:h!ld to the. homic;;ide charged 11gainst appellant at 
the time _it occurred. Th!lY did not,,alter or affe.ct the 
sentence for that crime, .They dii;I_ not extend, directly 
or indirectly, any incarceration that had been or could 
be imposed .. o~ appellant.._fpr. criminal conduct..., 
[A]pjiellarif~. confirie~erit iirP~~ not from criminal 
conduct. b.l!t fro111 his mental cc:mdition .. He does not 
face incarceration in a prison but.must b!: placed in a 
state ho~pital or some other less restrictive .setting. 
[Citation,t:.(<;:°onservatq1·shlp of Hofferber, supra. at 
op. 181~182, fu. omitted,) .. The court was not 
dissuaded . l;'rom this hc;i!,ding even, thoQgh : it 
"recog1*!<[d] ,that LPS Act c9nservatees often 111;e 
confinl:ld at Patton and Atascadero State Hospitals, 
prisonlike institutions that alsc;i house MDSO's 
convicted of' crim!l. [Cjtations.] 11 (Id. at p ... -182, .fn. 
ill "Statutes that focus on a continuing dangerous 
condition ... are not retroactive simply because they 
employ pre-statute conduct as evide.nce of the 
ongoing dangerousness. [Citations.]" (ld at p. 182, · 
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original italics.) 

In Allen 11. illinols, supi·ii. 478 U.S-.''3'64, the United 
StateSSupreme' Court similarly held that proceedings 
under the IllinciiS Sexii.ally_. Darigerotiif :Persons Act 
are not "c'i'iniinal" within the meaning ·of tlie Fifth 
Amendment's guarantee .against conipulsoty self
incrimination'. The court rationalired that sirice the 
act's aim Wair to provide treatment,· ncit- puhisbinent, 
for persons adjudged sextiitllji'd.angeroiis, ihe act was 
not an· ex post facto lavi. In reacbing th_is i:oriiilusion, 
the· l:outt. was swayed ·by· the act's retjiliremerifthat the 
state prove· more than tbe·ciimniission of a·ciilninal 
act. Under tlie act,·the·state was obligated to prove 
the existence cif a mentill disorder lasfuig for more 
than one year ·and a propensity to coniii:ilt criininal 
act:B through ·something more than the. prior 
commission of such acts. On the other hand,'.the fact 

. that the state could not file a sexually-dangerous- · 
person- petition' under the act ·unless it bail already 
filed criminal charges ·against the defendailt•which . 
meant 'the ·act· did not''iipply to the larger class of 
mentlilly ill persons who might. be ·found sexually 
d.engefous-did not:·chlinge the"civil proceeding·into. a 
criminal :one. In !id.ditfori., 'the availability of some of 
the· safegt.tards applicaole in criminal· ~proceedings-· 
rights'fo·cciurisel, to a juiy trial, and'to confroftt and' 
cross~examme witnesses, and the requirement tbiit 
sexuill dangerousness be proved beyond •ii rea8oilable 
doubt-did nCilt' tum the proceedings under the act into 
criminal proceeaings reqiliiing. the full panoply of 
rightS1 aj:ipliciible there. And' tile met tliar a person 
adjtidgel:I'-- sexually ·dangerous under. the aci: is 
conuriitted to ·e. maximtim-s'ecurlty instittitiori that 
also'hoiilies' convicts needing psychiatric care 'did not 
transform 'the 'conditions of that person's confinement 
into. "puhlshment" a.ild thils reridei' "criminal'' the 
proceedings that.led to confinement. •839 

. . . : ··r, .. 

Three years earlier; in Jones v.''Urilted States(1983) 
463 U.S. 354 [77 L.Ed.2d 694>l03"S:ct. 30431 the 
Supreme Court dealt With the'qtiestion of whethei"the 
due process clause Was· violated· in the ·c-asa Of a: riot 
guilzy by reason of insanity (NGI)"iicquittee oebause 
he had been hospitaliied for a pei"ioi:i · Jonger tlian he 

· could have·beeil. incarcerated if convicted. in hcildlng 
it was not; the court nifod: "The purpcjse·::;Of 
commitment fcillowili.'g aii iiisanity acqtiiitli.1; likfllilit 
of Civil ciimniiti:ilent, 'is to treat the'"individual's 
mental illness· a.ild protect him and s'ociefy from bis 
potential dangerousness." (Id.- at p, 368 [77 L.Ed.2d 
at p. 708].)· 

In thil same vein, our Supreme Court in McVlckers 
cited' with approval a Connecticut case, Pavne y. 

Fairfield Hills Hrup. fl990) 215 Conn. 675. 683 [578 
A.2d 1025. 1029], wlticlf ~eld fuat "confuiement of a · 
persciii''iicqUitted ·of a crhhe 'because 'of"insanify':is . 
generally not pimisbm'imt. in the ex posffa:cfo' context 
because i!S purposes are -treatment for the individual 
and protection of society." (People 11. McVfc/cers; 
s11pra. 4 Cal.4th at p. 87.) · 

Our state'. 'appellate courts also hiive addressed ·the 
issue of whether the ex post 'facto clause wli.li violated 
as appl,ed to NGI comrii:itiees. In PeoPle 'y. Buttes 
(]982)]34 Cal.Afu:):3d ·! 10:)28' [184 CatRotr:A271.' 
the appe]l!mt wa8' corhrriittetl ·m· 1975 arid' it was 'riot 

. until Jaiiiility 1; 1;980, that he was subject to a fwo-· 
year . extentled commltme\it. Piioi'" fo th'at, the 
appellant was subject>tri only a" one-year eXteildea' 
conunitiiieiit. AppeUIUit's ·argriirielit' tliirt the 'law· was· 
ex post~ facto . Vilall." '11grotihded upon the erroneous 
aasumptiori' thii('the 'citjgiriai· ihsruilty commltriient 
was a penal commlttnent;" (Ibid.) Accord.mg' to th'e 
court; "[t]b'e law is tci the c6nlrafy. [Citation~.] [, J 
Neither the' original commitment niii" tile· extensiciif'": 
was crimiil.al· punishbient but'Was foftreatiiieiit in a-. 
state hospital:" (Ibid; see alsci"'.l'eciple ii. Ji.i.arei;''· -
C1986) · 184" C!itA0p,3d' 570' T229 Ciil.Ro(f> 14'51 
[applicaticii:I of new defiriiti6niil criteria' fot''ciffense
relate'd prOO.icate_'for extended comriiitlnei:ii of NGI 

. was rtoi ex. poliffiicto, as fecoii:lm.itmeilt 'procedures 
could not · disadvantage the defen'dant · in the ' 1• 

defeilliinafion of his. cfuriiital "guilt]; .Peoole . 11. 

Superior Court (Wood\-) (!990)219'(!ill:;A,:pp:3'd"61·4, · 
ill [268 Cal.Rptr. 3791 ["Retroactive chang~ in the 
law \Vhich- result in increa8ed-tiirins of comri:titment 
for NGI · cieferidants iire not corisiilered ex post facto 
because· the comriiitli.fents are not penal but for 
treatment purposes. [Citations.]"].) 

Fllrtbetiilore, that tlie purpose of the MDO Law is 
. "to pi'otect the public" does not· tum its provisions 

into· ptiriis1mieilt despite what f:!ibson may stlite to the 
contriiif''(Ptiopfo 11. Glbion. siiprtj, 204 C!iLApp.3d 
at p. "1433.) As" ilotei:I. previously,· ·'McVickers, 
Hoffe1•bi!.r; · and·- · Jones each upheld the 
constifufionillify of laws 'enacted with fu.e 'protection 
of sociecy'hi. ni:ind;·(See ii.liio""840A ddirigtim 111- Texas 
( 197~il' 441 "U.S. 4Ji8; 426 · f60''L:Ed.2d 323 ;' '331, 99 

• · S.Ct. 18041 [state has "authority under its police 
power to protect the community from the dangerous 
tendencies of some wbo''are mentally ill."].) 

' .• .J'' 

Finally; Myers iiigues that, -because the MDO Law 
did not require a finding of pre·sent ·dangerousness as 
a prerequisite to imposing' 'treatment"i·l.intil its 
amendment on July 27, 19891 the law may _not be 
applied to those· inenfully''disordered cifferi.ders who 
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committed their predicate crime prior to that date 
without also violating.the due process clauses of the 
United States and California Constitutions. In support 
of this contention, Myers relies on cases which 
analyzed the retroactive applicability of substantial 
changes in criminal laws effected by judicial 
decisions overruling previous case law. (People v. 
King 0993) 5 Cal.4th 59, 70-81 [l9 Cal.Rptr.2d 233, 
851 P.2d 271 [overmling limitation on consecutive 
enhancements under section 12022.5); Jn re Baer/ 
0988) 205 Cal.App.3d 514. 518-519 (252 Cal.Rptr. 
4181 [eliminating proof of intent to kill as an element 
of the felony-murder special circumstance]; Bouie v. 
City of Columbia (1964) 378 U.S. 347. 35r [12 
L.Ed.2d 894, 899-900. 84 S:Ct 16971 Oudicial 
expansion of South Carolina's criminal trespass law].) 
These cases are inapplicable as they are based upon " 
'the notion that persons have a right to fair warning of 
that conduct which will give rise to · criminal 
penalties .... ' [Citations.]" (In re Baer/. supra, 205 

. Cal.App.3d at p. 518, italics added.) 
· .. _ 

We find·._the analysis of the urgency amendments to 
the LPS. Act in Hofferber more analogous to the 
ami:mdrnents to the MDO Law. There, in· language 
equally a1l"plicable to mentally disordered offenders, 
it was stated: "We have held that a legislative attempt 
to cure an unconstitutional statute may suggest an 
intent th.at the curative provision be applied 
retroactively. (Citations.] Moreover, the 1974 
amendments [to the LPS Act] seek to protect against 
a particular class Of pote1itially dangerous persons. In 
such cases;:Jegislative expressions of urgency in the· 
interest of public safety · necessarily indicate an 
attempt to reach all persons in the class who. represent 
the continuing danger even if they fall within the 
legislative purview partly by reason of prior conduct. 
[Citation.] [, ] ... [D]angerous mentally· ill persons 
gain no perpetual 'vested right' in the commitment 
scheme extant when their illnesses first came to 
public attention. To say that they have 'reasonably 
relied' on that scheme in displaying their dangerous 
conditions is to indulge a patent fiction. Such a rule 
would severely hamper legislative efforts to respond 
to new knowledge about mental illness, correct 
perceived deficiencies in the statutory scheme, and 
refine the state's machinery for treatment and restraint 
of dangerously disturbed people. [Citation.]" 
(Conse111atorship of Hoffe,.ber. supra, 2s· Cal.3d at 
pp.183-184, fns. omitted.) 

In sum, section 2970 does not subject a m_entally 
disordered offender to any punitive ramifications. A 
refusal to comply with treatment cannot lead to *841 
denial of parole or reincarceration in state prison. Its 

provisions ·do not provide for the extension of the 
MDO's parole. MDO's subject to its provisions. are 
not under the supervision of a parole officer or the 
Board of Prison Tenns. The law does not P.tmish as a 
crime an act previously committed, which was 
innocent when done. It imposes no punishment for a 
crime after its commission and it does not deprive an 
MDO of any defense available at the time his or her 
criminal act was committed. Laws which require 
treatment for people who are currently mentally ill 
and who are gravely disabled.or dangerous to others· 
(or themselves for that matter) are not punitive and 
therefore such laws do not violate the ex post facto 
clauses. [FN6] 

FN6 We note that in two recent decisions, 
the 1995 Sexually Violent Predators Act 
(Welf. & Inst. Code, div. 6, pt. 2, ch. 2, art. 
4, § 6600 et seq.) which mandates 
confinement and treatment for sexually · 
violent predators who committed their 
crimes prior to 1995 and who a.re about to 
complete their prison sentences also was 
held not to be an ex post facto law. (People 
v. Superior Court (Cain) (1996) 49 
Cal.App.4th 1164 (57 Cal.Rptr.2d 296] 
review granted Feb. 5, 1997 (S057272); 
Garcetli v. Superior Court (1996) 49 
Cal.App.4th 1533 [57 Cal.Rptr.2d 420] 
review granted Feb. 5, 1997 (S057336).) 
While these decisions are in accord with our 
holding, we do not rely upon them in 
reaching our . decision, a.s they are not yet 
final. (Cal. Rules of Court, rule 24Ca).) 

Disposition 
Let a peremptory writ of mandate issue directing 
respondent superior court to vacate its order of June 
12, 1996, which granted real party in interest Myers's 
motion to dismiss the People's petition for extended 
commitment, and to make a new and different order 
denying Myers's motion and reinstating proce_i;:dings 
on the People's petition for involuntary treatment 
pursuant to section 2970. It is further ordered that the 
temporary stay issued herein on August 12, 19.96, 
shall remain in effect until respondent complies with 
our direction. 

To facilitate the relief requested, this opinion is final 
forthwith. (Cal. Rules of Court, rule 24Cdl.) 

·Epstein, Acting P. J., and Hastings, J., concurred. 

The petition of real party in interest for review by the 
Supreme Court was denied January-22, 1997. *842 
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441 U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d 323 
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I> 
Briefs and Other Related Doctmlents 

Supreme Court of the United States 
Frank O'Neel ADDINGTON, Appellant, 

v. ' 
State of TEXAS. 

No. 77-5992. 

Argued Nov. 28, 1978. 
Decided April 30, 1979. 

In an indefinite commitment case, e probate court in 
Texas· found that defendant was mentally ill and 

. required hospitalization for his own welfare and 
protection as .well as for the protection of others. 
The Beaumont Court of Civil Appeals, Ninth 
Supreme Judicial District, 546 S.W.2d 105. reversed, 
holding that the proper standard of proof WllS 

"beyond a reasonable doubt." The State was granted 
a writ of error by the Supreme Court of Texas, 557 
S.W.2d 51 L On grant of certiorari, the Supreme 
Court, Mr. Chief Justice· Burger, held that to meet 
due process demands, the standard for use in 
commitment for mental illness must inform the fact 
fuider that proof must be greater than the 
preponderance of evidence ~de.rd applicable to 
other categories of civil cases, but the reasonable
doubt standard is not constiµitionally required. 

Vacated and remanded. 

Opinion after remand, 588 S.W.2d 569, 

West Headnotes 

ill Federal Courts 170B €:;:;;::>509 

170B Federal Courts 
J 70BV11 Supreme Court 

170BVUCE) Review of Decisions of State 
Courts 

l 70Bk509 k. Mode of Review and 
Proceedings. Most Cited Cases 
Where no challenge to constitutionality of any state 
statute wa~ presented, appeal to United States 
Supreme CoUrt was not authorized, and papers were 
construed as petition for writ of certiorari. 28 
U,S.C.A. § 1257(2). 

ID Constitutional L~w 92 €:=311 

ill Constitutional Law 92 ~51.5 

92 Constitutional Law · 
92XII Due Process· of Law 

Page I 

92k251.5 k. Procedural Due Process in 
· General. Most Cited Cases 

Function of legal process is to minimize risk of· 
erroneous decisions. U.S.C.A.Const. Amend. 14. 

ill Constitutional Law 92 €==>3i 

92 Constitutional Law 
92IV Police Power in General 

92k8 l k. Nature end Scope in General. Most 
Cited Cases 

Mental Health 257A ~36 

257 A Mental Health 
257 All Care and Support of Mentally Disordered 

Persons · · 
257AIICA) Custody and Cure 

257 Ak36 le Persons Subject to Control or 
Treatment. Most Cited Cases 
State has legitimate interest under its parens patriae 
powers in providing care to its citizens who are 
unable because of emotional disorders to care for 
themselves, and state also has authority under its 
police power to protect community frol!I dangerous 
tendencies of some who are _mentally ill. 
U.S.C.A.Const. Amend. 14; Vernon's Ann.Civ.St. . 
arts, 5547-31 to 5547-39, 5547-40 to 5547-57, 5547-
ii.. 5547-51. 

Ifil Mentel Health 257 A ~36 

257 A Mental Health 
257All Care and Support of Mentally Disordered 
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Persons 
·. 257AU{A) Custody and Cure . 

257 Ak36 k. Persons Subject to Control or 
Treatment. Most Cited Cases 
Under Texas mental health code, state has no interest 
in confining individuals involuntarily i~ they are not 
mentally ill or if they do not pose some ·danger to 
themselves or others. U.S.C.A.Const. Amend. 14; 
Vernon's Ann.Civ.St. arts. 5547-31 to 5547-39. 5547-
40 to 5547-57, 5547-42, 5547-51. · 

W Mental Health 257 A IC=J6 

257 A Mental Health 
· 257 Ail Care and Support of Mentally Disordered 
Persons 

257Ail(A) Custody and Cure 
257 Ak36 k. Persons Su]Jject to Control or 

Treatmi:mt. Most Cited Cases 
Loss of liberty by confinement for mental illness 
calls for showing that the individual suffers from 
something more serious than is demonstrated by 
idiosyncratic behavior. U.S.C.A.Const. Amend. 14; 
Vernon's Ann.Civ.St. arts. 5547-31 to 5547-39. 5547-
40 to 5547-57. 5547-42, 5547-51; Code Miss.1972, 
§ 41-21-75. 

111States360 ~4 

. 12.Q States 
360I Political Status and Relations 

3 60I(A) In General 
360k4 k~: Status Under Constitution of 

United States, and Relations to United States in 
General. Most Cited Cases · 
Essence of federalism is that 'states must be free to 
develop variety of solutions to problems and not be 
forced into common, W1iform mold. · 

.l.fil. Constitutional Law 92 0=255(5) 

92 Constitutional Law 
92Xll Due Process of Law 

921<255 Deprivation of Life or Liberty in 
General 

92k255(5) k. Diseased . and Mentally 
Disordered Persons; Addicts. Most Cited Cases 
Substantive standards for civil commitment for 
mental iliness may vary from . state to state, and 
procedures must be allowed to vary so long as they 
meet constitutional minimum. Vernon's Arin.Civ.St. 
arts. 5547-31 to 5547-39, 5547-40 to 5547-57, 5547-
:!b 5547-51: U.S.C.A.Const. Amend. 14: Code 
Miss.1972, § 41-21,75. , · 

Page 2 

· fil Constitutional Law 92 €::::::>i55(5) 

92 Constitutional Law 
92Xll Due Process of Law 

92k255 Deprivation of Life or Liberty in 
General 

92k255(5) k. Diseased and Mentally 
Disordered Persons; Addicts. Most Cited Cases 

Mental Health 257A €=>41 

257A Mental Health 
257AII Care and Support of Mentally Disordered 

Persons 
257 AilCA) Custody and Cure 

257Ak37 Admission or Commitment 
Procedure 

257 Ak41 k. Hearing and Determination. 
in General. Most Cited Cases 
Reasonable-doubt standard is inappropriate in civil 
commitment proceedings, and use of term 

. "unequivocal" is not constitutionally required, . 
although states are free to use that standard. Vernon's 
Ann.Civ.St. arts. 5547-31 to 5547-39. 5547-40 to 
5547-57:5547-42. 5547-51: U.S.C.A.Const. Amend. 
.1i; Code Miss.1972, § 41-21-75. 

1.lfil. Constitutional La~ 92 ~55(5) 

92 Constitutional Law 
92Xll Due·Process of Law 

92k255 Deprivation of tife or Liberty in 
General 

92k255(5) le Diseased and Mentally 
Disordered Persons; Addicts. Most Cited Cases 
To meet due process demands, standard for use in 
commitment for mental illness must inform fact 
fmder that proof must be greater than preponderance
of-evidence standard applicable to other categories of 
civil cases. Vernon's Ann.Civ.St. arts. 5547-31 to 
5547-39, 5547-40 to 5547-57, 5547-42, 5547-51: 
U.S.C.A.Const. Amend. 14: Code Miss.1972, § 41-
.21-75. 

ll!l Constitutional Law 92 ~255(5) 

92 Constitutional Law 
92Xll Due Process of Law 

92k255 Deprivation of Life or Liberty in 
General· ·· · 

92k255C5) k. Diseased and Mentally 
Disordered Persons; Addicts. Most Cited Cases 
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F~deral Courts l 70B €:;;;::>513 

l 70B Federal Court.!l 
I 70BVIl Supreme Court 

170BVIl(E) Review of Decisions of State 
Courts 

I 70Bk513 le. Determination and Disposition 
of Cause. Most Cited Cases 
Instruction used in proceeding in Texas for 
commitment for mental illness, such instruction 
employing the standard of "clear, unequivocal, and 
convincing'' evidence, was constitutionally adequate, 
but determination of precise burden, equal to or 
greater than such stanclard, required to meet due 
process requirements was matter of state law to be 
left to Texas Supreme Court, U.S.C.A.Const 
Amend. 14; Vernon's Ann.Civ.St. arts. 5547-31 ·to 
5547-39. 5547-40 to 5547-57. 5547-42, 5547-51: 
Code Miss.1972, § 41-21-75. 
"*1805 *418 Syllabus F£ 

FN ~ The syllabus constitutes nci part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions for the 
convenience of the reader. See United 

. States JI. Detroit Timber & Lumber Co .. 200 
U.S. 321, 337. 26 S.Ct. 282. 287. 50 L.Ed. 
~. 

Appellanfs mother filed a petition for his indefinite 
commitment to a state mental hospital in accordance 
with Texas !aw governing involuntary commitments. 
Appellant had a long history of confinements for 
mental and emotional disorders. The state trial court 
instructed the jury to determine whether, based on 
"clear, unequivocal and convincing evidence,'' 
appellant · was mentally · ill and required 
hospitalization for his own welfare and protection or 
the protection of others. Appellant contended that 
the trial court should have employed the "beyond a 
reasonable doubt" standard of proof, The jury found 
that appellant was mentally ill and that he required. 
hospitalization, and the trial court ordered his 
commitment for an indefinite period. The Texas 
Court of Appeals reversed, agreeing with appellant 
on the standard of proof issue. The Texas Supreme 
Court reversed the Court of Appeals' decision and 
reinstated the trial court's judgment, concluding that a 
"preponderance of the evidence" standard of proof in 
a civil commitment proceeding satisfied due process 
and that since the trial courfs improper instructions in 
the instant case had benefited appellant, the error was 
hannleis. 

Held: A "clear and convincing" standard of proof 

. Page 3 

is required by the Fourteenth Amendment in a civil 
proceeding brought under state law to commit an 
individual involuntarily for an indefinite period to a 
state mental hospital. Pp. 1809-1813. 

(a) The individual's ·liberty interest in the outcome 
of a civfl commitment proceeding is of such weight 
and- gravity, compared with the state's interests in 
providing care to its citizens who are unable, because 
of emotional disorders, to care for themselves and in 
protecting the community from the dangerous 
tendencies of some who are mentally ill, that due 
process requires the state to justify confinement by 
proof more substantial than a mere preponderance of 
the evidence. Pp. 1809-1810. 

(b) Due process does not require states to use the 
"beyond a· reasonable doubt'' standard of proof 
applicable in criminal prosecutions and delinquency 
proceedings. In re Winship, 397 U.S, 35Bi 90 S.Ct. 
I 068. 25 L.Ed,2d 368. distinguished. The 
reasonable-doubt stan.dard is inappropriate in civil 
commitment proceedings . because, given the 
uncertainties· of psychiatric diagnosis, it "*1806 may 
impose a burden the state cannot meet and thereby 
erect an unreasonable barrier to needed medical 
treatment. The state should •419 not be required to 
employ' a standard of proof that may completely 
undercut its efforts to further the legitimate interests 
of both the state and the patient that are served by 
civil commitments. Pp. 1810-1812. 

(c) To meet due process demands. in commitment 
proceedings, the standard of proof has to infonn the 
factfinder that the proof must be greater than the 
preponderance-of-the-evidence standard applicable to 

. other categories of civil cases. However, use of the 
term "unequivocal" in conjunction with the term 
"clear and convincing" in jury instructions (as 
included in the instructions given by the Texas state 
court in this .case) is not constitutionally required, 
although states are free to use that standard. Pp. 
1812-1813. . . 

Appeal dismissed and certiorari granted; 557 
S.W.2d 511, vacated and remanded. 

Martha L. Boston, Austin, Tex., for appellant. 
James F. Hury, Jr., Galveston, Tex., for appellee. 
Joel 1. IGein, Washington, D. C., for the American 

:psych_iatrie Ass'n, as amicus curiae, by special leave 
of Court. 
Mr. Chief Justice BURGER delivered the opinion of 
the Court. 
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The question in.this case .is what standard of proof is 
required by the Fourteenth Amendment to the · 
Constitution in ·a civil proceeding brought under state 
law to commit an *420 individual involuntarily for 
an indefmite period to a state mental hospital. 

I 

On seven occasions . between 1969 and 1975; 
appellant was committed temporarily; 
Tex.Rev.Civ.Stat.Ann .. Arts .. 5547.Jl·· to 5547-39 
(Vernon 1958 and Supp. 1978-1979~, <to various 
Texas state mental hospitals and was committed for 
indefmite periods, Arts: . -5547-40 to 5547·57. to 
Austin .State Hospital on three different ·occasions. 
On.·December 18; 1975;·:when appellant was arrested . 
on a misdemeanor charge of "assault ··by threat'1 

against·his mother, the county and state mental health 
authorities therefore were.well aware·of his history of 
mental aild·emotional difficulties. 

Appellallt's mother filed a petition for his indefinite 
commitment in accordllnce with Texas law. .:The · 
county '\jlsychiatiic examiner. interviewed appellant 
while in· custody and after the interview issued a 
Certificate of Medical Examination for Mental 
Illness. In the certificate, the exam.iner stated his 
opinion.:~·that appellant was "mentally ·m and 
require[dl hospitalization in a mental hospital." M 
554742'(Vernon 1958). 

-·-· Appellant ·retained· counsel and a trial· ·.was· held 
· before a jury to detennine in accord with the statute: 

"(I) whether the proposed patient is mentally ill, 
and If so 
"(2) whether he requires hospitalization· in a mental 

hospital for his own welfare ·and protection or the 
protection of others, and if so 
"(3) whether he is mentally incompetent." · Arb. 

5547~51 (Vernon 1958). 

The trial on these issues extended over six days. . 

The'. -State off~red evidence that appellant .~µffered 
from serious .delusions, that he often had threatened 
to injure :botti of his. parents and others, that he had 
been involved· in ·'several *421 assaultive episodes 
while hospitalized and that he had ,caused substantial 

- property damage both at his own apartment and· at his . 
parents' home. From these undisputed facts, two 
psychiatrists, who' qualified as experts, expressed 
opinions · that appellant · suffered··· from psychotic 
schizophrenia and that he had paranoid tendencies; 
They also expressed medical opinions that appellant 

Page 4 · 

was .probably dangerous both to -himself -and to 
others,,. , . They.,·explained that appellant· required 
hospitalization in a closed area to treat his condition 
because in the past he. had refused to attend .It• l.807 · 
outpatient treatment. programs and had escaped 
several times from, mental: hospitals. 

Appellant did.not contest the factual.assertions made 
by the State's.witnesses; indeed, he conceded that he. 
suffered from a mental illness.. . What appellant 
attempted to ·show was that there was no substantial 
basis for concluding that he was probably dangerous 
to himself or. others. 

The trial judge· submitted the case to the jury with 
the instructions in the fonn of two questions: 
"l. Based on clear, unequivocal and convincing 

evidenoe;-is Frank 0Neal Addington mentally ill? 
"2" Based .. on -clear, -unequivocal and. ·convincing 

evidence;. does Fniilk O'Neal Addington- r"quire 
hospitalization . in .a mental haspital . for . his own 
welfare and.protection or the protection··of others?'' 

Appellant objected to these instructions on several · 
groul).dsi·including the trial courtls refusal to employ 
the "beyond a reasonable doubt'-' standard of proof. 

The jury found that iappellant:was mentally· ill and 
that.he required hospitalization for.his own or. oth.~' 
welfare. · . The ·trial court then entered an· order 
conimitting appellant as ·a patient to Austin State 
Hospital for an indefinite period. 

Appellant appealed that order to the Texas Court of 
Civi) AP.P.!'11ls, arguing, among other things, that the 
standar..ds ·for oommifi?lent violateg._ his su.~stantive 
due PFIJ.C:e.ss )'ighf.s ·and that any standard of· proof for 

· C01Illl1i111lent Jess tha11 that "42~, required for 
crimina.J .. · convictiqns, I. e., beyorJci a reasonable 
do~bt; vio!i;ted .hJ.~.· procedural due· .process rights. 
The -Court of Civil ·Appeals agreed with- appellant on 
the · · standard~of·prciof. issue .. · and-. reversed th·e 
judgment of tjl.e trial cqi,rrt, ~¢..cl!!,l_~e. qf its treatment 
of the stand9:1'd c.if proof that ·c;ow:Lcil~ JJ,ot consider 
any of the other issues raised in the.appeal. 

·On appeal,· the Texas Supreme Court reversed the 
Court of Civil 0-Appeals' decision. 557 S.W.2d ·Sll .. 
In so holding,· the Supreme Court, relied primarily 
upon its previous· decisii;in in 'State v. T11rner, 556 
S.W.2d 563 {1977); cert, ,denied; 435 .U.S. 929, 98, 
S.Ct. 1499; SS L,Ed,2d525 (1978). · ., 
In Turner, the Texas · Supreme' Court held ·that a· 

"preponderance of the evidence" standard of proof in 
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a civil •commitment proeeeding· satisfied due process. 
The court decliiied·to adopt the criminallaw standard 
of "beyond a reasonable doubt'~ primarily because ·it 
quiiSfloiled whether the State could prove by that 
exacting standard •that a particular. peraon would or 
would not ·be dangerous .in;·the· future: It also 
distinguished a civil commitment from a criminal 
conviction by noting ·that· under Texas' iaw:<:the' 
mentally ill patient has the 'i'ight to treatmerit,rp'eriodic 
review of his col:iditiolij and· immediate release when 
no longer deemed'to be a'dlihgerto himselfor dthera. · 
Finally, the Turner' court· rejected 'the "'clear and 
convincing" evidence standard because under Texas · 
rules of procedure juries could be instructed only 
under a ' beyond-a-reasonable"l.!oubt or ·a 
preponderance standard of proof. 

~ • •. • • r , ' 

Reaffirming ·Turner, the Texas Supreme Cotirt>in;tfiis 
case concluded that the trial court's instructi01Ho the 
jury, ·although ridt in··-cob.formity with the ,legai· 
requirements, had benefited appellant;· and .hence·;the 
error. was harmless. Acco!'dingly, the" court 
reinstated the judgment of the trial court. 

~ '. 

ill We noted probabJe·jurisdiction. 435 U.s,. 967,!'98 
S.Ct. 1604. 56 L .. Ed.2d 58. After oral argument it 
became clear that no challenge to the constitutionality 
of any Texas statute was presented. Under 28 
U.S,C. § · 1257(2) no appeal is authorized; 
accordingly, construing*423 · the papers filed as· a 
petition for a writ of· certiorari, we•·now grant· the 
petition. flil · · . · · · 

.E!:':f.L See Kulka .v. Califoi•nlti :.Suverior 
Court, 436 .1U.S. · 84, 98 S.Ct. 1690(·:.56 
L:Ed.2d 132 .. '{1978); Hanson .v. Denck/a, 
357 u,s.:235, 78 .S.Ct« 1228. 2.L:Ed,2d 
1183 0958);". -Mav v. Anderson;- 345 U.S. 
528; 72 S:Ct. 840; -.97 L.Ed. l'.221A'1953): 
As· in those cases, we continiie·t6 referto.tbe · 
parties as appellant and ·appellee. " · See 
Kulka ,,, Cali(omia 'Superior Court, supra; ·· 

"4·36U.S','\:at'.90-n.:4, 98S:Ct.,'.at1696;· · 

*"1808 II 
_ .. · .. 

l1l The .function 'of a sta.n'dard of 'J)roof, as that 
concept: is embodied in the:Due Process .Qlause and 
in the realm of factfmding;"·is ·to· "instruct the · 
factfmder concemiligbthe :·ilegree of .'-Obnfidence. ·our 
society thinks he should. have in the, cor.fechiess of 
factual conclusions for a particular type of 
adjudication.'I Jn re Winship, 397 U'.S. a 58, 370, 90 
S.Ct. 1068, 1076, 25 L.Ed,2d 368 (1970) (Harlan, J., 

Page 5 

concurring). The standard serves to allocate the·risk 
of error between the litigants and to· indicate ·the 
relative importance attaohedto th.e ultimate decision. · 

Generally speaking, the evolution of this area of the 
law has produced across a continuum three standards 
or levels cf proof for different types of cases. At one 
end oftbe spectrum is the typical civil case involving 
a monetary dispute between private parties. Since 
society bas a minimal· concern with the outcome of 
such: private suits, plaintiff's- burden of proof .is a 
mere preponderance·of the evidence. The litiglints 
thus share the risk of errcir in roughly equal fashion. 

In a crimiilaJ case, on ilie other band, the interests·of 
the defendant are of'such magnitude that historically· 
and· without ·any explicit constitutional requirement 
they· have been protected.· by standards of proof 
designed to ·. exclude as nearly as possible the 
likelihood .ofan. erroneous judgment.ilia In the .*424· 
administration of criminal ··justice, our: society 
imposes almost the entire risk of error upon itself. 
This ·is- accomplished· by ·requiring under the 'Due 
Process Clause that the'·state ·prove the guilt of·an· 
accused:beyon.d a reasonable doubt .. In re Winship, 
supra. , .. ,. 

FN2. Compare Morano; A.Reexamine.tion·of 
the 'Development of the Reasonable Doubt 
Rule, 55 B.U.L.Rev. 507 (1975) (reasonable 
doubt represented a less strict standard than 
previous common-law niles);· with May, 
Some Rules of Evidence, 10 Am.L;Rev. 642 
(1875) (reasonable· doubt constituted a 
stricter rule than previous ones). See · 
generally Underwood, The Thumb on the 
Scales of Justice: Burdens of Persuasion in 
Criminal Cases, 86 Yale L.J. 1299 0977). 

The intermediate standard, which usually empJ9y~ 
some combination of the words "clear," "cogent," 
"unequivocil.l," and "convincing," is less commonly 
used, hut nonetheless "is no stranger to the civil law." 
Woodbv·V. INS, 385 U;S. 276, 2.85, 87.S.Ct 483/488. 
17 .L-.Ed.2tl 362 (1]\966). See· also iMcOorrnicki · 
Evidence § 320 ·(1954); 9 ·J: Wigmore, Evidence § 
· 2498 (3d ed; 1940), · Oi1e typical use: of the standard 
is in civiJ..cases· involving allegations of fraud or· 
some ·other quasi~criminal wrongdoing · by .the . 
defendant."" The· interests at.·stake in those cases are 
deemed to be more substantial than mere .Joss of 
money and some jurisdictions accordingly reduce. the · 
risk to ihe defendant of having · his· reputation 
tarnish~d·· erroneously by. increasing the plaintiff's·: 
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burden of proof. Similarly, this Court has uaed the 
"clear, unequivocal end· convincing" standard ·of 
proof ·to· protect particularly important individual 
interests in various civil cases. See, e,. .g,. Woodby ·y. 
INS.•· supra. at 285. B? $,Ct,; .at 487.::(deportation); 
ChaunN1.·.UnitedStates. 364 U.S:1350. 353; 81 S.Ct. 
14v;.:li49; .5.L:Ed.2d·1!20 (1960) (denaturalization); 
Schneiderman v. United States. 320 ·U.S. 118. 125; 
159. 63 S.Ct. 1333. 1336. 1353. 87 L.Ed. 1796 
(I 943) ( denaturalization). 

Candor suggests that, to a degree, efforts to analyze · 
what lay jurors understand concerning the diffenmces 
among these· three tests or the. nuances of a .judge's 
instructions · on the law may well be .largely an 
academic exercise; there are no ·directly .relevant· 
empil'ical-studies.nll · Indeed; the ultimate truth as to 
how the standards of-proof affect declsionmaking 
may well be *425 unknowable, gi.v~n. ti.lat· 
factfinding is a process shared by countless thousands 
of **1809 individuals throughout the country. We 
probably .can assume no more than that the d.ifference. 
between1B:preponderance of the evidence ·and proof 
beyond:u:a-. reasonable doubt. probably is . better 
understpod ·than ei~er o.f t!iem in relation. to the · 
intennediate standard of cl.~!!! and convincing 
evidence,. Nonetheless, even if. the particular 
standsrd-of-proof catchwords do not a.lways make a 
great "difference in a particular case, · adopting a 
"~tandard,· of -proof is more than· an empty semantic 
exercise." Tippett v, Maryland 436 F.2d 1153, 1166 

· (CA4 1971) (Sobe!off, J;., concurring in part .and 
diSsenting in part), cert. dismissed sub. nom, ·Murel v, 
Baltimore Citv Criminal Court, 407 .U.S. S55. 92 
S.Ct. 2091. 32. L.Ed.2d 791 ·0972\. In cases 
involving individual rights, whether crimina[..pr civil, 
"(t)he standard of proof (at.a ni:inimµm] i:eflects the 
value society places on· individual liberty." 436 F.2d. 
at 1166. · 

FN3. There have been some efforts to 
evaluate the ·effect· of varying standards of 
proof on jury factfinding, see, e. g:, L, S. E. 
Jilry Project, Juries end. th.e. Ril!es of 
Evidence, 1973 Crim'.L.Rev. 208, 'but we 
have found no· study comparing al! three 

.standards of' proof to determine how juries, 
·real or mock, apply them. 

m 

ill In considering what standarq·sbou!d govern. in a 
civil commitinent proceeding; we must assess· both 
the extent of the incjividual's interest in not· being 

Page6 

involuntarily confined indefinitely and thi;: stat.fl'!!..·· 
interest. ·in committing the emotionally .disturbed 
under a particular Stl\11dard of proof. ·.Moreover; we · 
must be mindful that the function of legal ·Jirocess is 
to minimize the risk of erroneous decisions. See 
Mathews v, Eldridge, 424 .u.s. 319. 335:.·96 -s,Ct. 
893;. 903.47 L:Bd.2d .1.8.(1976); Speiser v. Randall, 
357 .U.S. 513, 525-526. 78&Ct."1332, 1341-1342, 2 
L.Ed.2d 1460(1958). 

-A 
... ·1: • 

This Court repeatedly has recognized that civil 
commitment for. any ·purpose constitutes a ·significant 
deprivation of liberty that requires due process 
protection.: See, e. g., Jackson.v; ln41ana, 406 U:S. 
715;.,.:92 .S.Ct." 1845, . 32 L:Ed.2d 435 (1972); 
Humphrey v. Cadv, 405. U.S . .504. 92 8,Ct·J 048, 31 
L,Bd"2d 394 (1972); ·lfn re.Gault,. 387 U.'8. L 87 
S.C:Jt,'.1428 •. 18 L.Bd,2d .527 {1967);'... Specht v, 
Patterson. 386 U.S.· 605; 87 S:Ct. -1209,. 18 .l:11Ed.2d 
326 Cl 967). Moreover, it is indisputable that 
involuntary commitment to a mental hospital· after a 
finding "'426 of probable dangerousness to· self or 
others can engender adverse social· consequences .to 
the individual. Whether we label this phenomena 
"stigma" or. choose to call it something else is less 
important thwi that we recognize that it can occur and 
that it can. have a very significant impact on the 
individual; · 

WW· ·The ·state has a legitimate· interest under its .. 
parens patrlae: powers in providing· ··care ·to its 
citizens who are unable because of.. emotional 
disorders to care for themselves; the state also has· 
authority under its police power to protect ·the 
community .from the dangerous tendencies of some 
wbo are mentally ill. Under the Texas Mental 
Health Code, however, the· State has no interest in 
confining individuals involuntarily if they are not 
mentally i!l or if they do· not pose some danger 'to 
themselves or others. Since the preponder.ance 
standard creates the· risk of increasing the number of 
individuals erroneously committed, it is at !east 
unclear to-what extent, if any, the state's interests are 
furthered by using a preponderance standard in such 
commitment proceedings. 

The expanding concern of society with problems of 
mental disorders- is reflected in the fact that :in recent 
years many states have enacted statutes designed to 
protect the rights of the mentally i!L ·However, only 
one state by statute. permits involuntary conunitment 
by a mere,prepond(lTI!DC!l.:ofthe eyidence, Miss.Co'de 
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Ann.,§· 41-21-75 0978·Supp.), and Texas is the'only 
state,, ·where" •a court· has . concluded· that · the 
preponderanci;..bf-the-evidence staridard •satisfies due 
process. We attribute this.not to any lack of'concem· 
in those states, but rather-to a belief that the varying 
standards terid to produce comparaqle results .. kl we 
noted earlier, . however, .. Standards of . proof~ are 
important f6r their symbolic ineaning. as well as .for 
their practical effect. 

**1810 Lfil At one time or another every person 
. exhibits some abnormal behavior which might be 
perceived by some as symptomatic of a mental or 
emotional•disorder, but which is in fact-within *427 
a range· of conduct that .. is"generally ·acceptable. 
Obviously, such behavior is· no bas!S for oompelled 

· treajnie11t and surely none for confinement. 
However, there is the pi!ssio.le .risk that a factfinder 
migbt decide to -commit an indlvicllll}l based so!.ely !on 
a few isolatr;i'd .i,iilitances of 11nu9ual ciinduct. Loss'.;of 
liberty i::al)s for a showiilg that, the il)dividual sµffers 
fro!ll something more sericiilfl. than is dell)oiiBtrated by 
idiosyncratic ·behavior. Increasing the burden of 
proof:is one way to impress' the ·factfinder with the 
importance of the decision and thereby ·perliaps to 
reduce the chances that inappropriate· commitments 
will·be-ordered. ,. 

The individual should not be ·asked to share equally 
with society the risk of error when the possible injury 
to the individual Is significantly greater than any· 
possible harm to the state. We conclude that the 
individual's interest· in the · outcome cf ·ii civil 

. commitment proceeding is of such weight. and gravity 
that due process requires the state to justify 
confihement.by proof'more substantial than a mere 
preponderance of the evidence. 

B· 
'·· 

Appellant urges· the Court to hold that due process 
requires use of the criminal law's standard of proof
"beyond a reasonable· doubt'' He argues that the 
rationale· of the· Winship holding that the criminal law· 
standard of proof·was required· in a ·tlelinquency .· 
proceeding applies' ·with equal force to Ei civil 
commitment proceeding. · 

In ·Winship, ·against the . \iackground of a gradual 
assimilation· of juveulle proceedings into. traditional · 
criminal prosecutions, we de'clined to allow the state's 
"civil labels ·and· good intentions" to· "obviate the 
need. for.criminal. due ·process safeguards in juvenile 
courts." 397 ·U:S.;·.at 365"366;. 90" S.Ct,,. at 1073. 

P.itge 7 

The:Court saw no controlling difference in loss of 
liberty and stigma between a conviction for an adult 
and ".a: tlelinqui:mcy . adjudication for a·, juvenile: 
Winship recognized that the, basic. issue-whether· the 
individual in ·fact committed a criminal act~wass *428 
the sani¢. in bot!i proceediii,gs, There· behig -'no 
meaningful distinctions betweeii the two prm;eeding's; 
we requited the state to .prove the juvenile's act .antl 
intent beyond a'reasonilble doubt. 

There are significant reasons virhy different standards 
of proof are· called· for in civil commitment 

· proceedirigs as opposed to .criminal prosecutions" .In · 
a civil comm~tment state power is not exercis'ed :in a 
punitive · sense.El# · · Unlike the delinquency 
proceeding in Winship, a·· civil commitment 
proceeding can in no sense be equated to a criminal 
prosecution. Cf. Woo'dbv v. INS, 385 U.S,, at.284, 

· 285, 87 S.Ct .. at 487•488. 
i-•<. 

FN4.· The State of Texas confines only for 
the purpose of providing ·•care- ·designed to 
treat the• individual. kl. the Texas Supreme· 

. Court said in State v .. Pllrner,.556 S,W,2d 
563, 566.(1977);. . . . 

"The involuntary mental patient is entitled' to 
treatment, to periodic and recurrent review ·of ·his 
mental condition, •and ·to release at such time as •he no 
longer presents a danger to himself or others." · 

In addition; the "beyond a reasonable doubt" 
standard historically .has been reserved for criminal 
cases. This unique stal\dard. of proof; not prescribed 

· or defined in the Constitution, is regarded as a critical 
part of the "moral force of .the 'Criminal law," Jn re 
Winship, 397 U.S., at 364. 90 S.Ct •. at 1072,.and we 
shcitild hesitate to apply ·it too .broadly or casually in 
noncriminal cases. Cf. Ibid 

· The heavy standard applied in criminal cases 
manifeats our concern that. the risk .of eii'Or to the 
individual. must be minimized everi at the risk that 
sonie who ar!l guilty might go free. Patterson y. New 

. Ym'.k, 432U,S·,.,197. 208, .. 97 S.Ct. 2319, 2326, 53 
L.Ed.2d 28 HI 977V The full force of that idea does 
not'applyto .a civii·commitment. ltmay be·true that 
an ... erroneous commitment . · is sometimes as 
undesirable as an ,erroneous ·conviction, 5 J. 
Wigmore, Evidence § 1400 *"'1811 (Chadbourn rev. 
1974). However, even though an erroneous 
confinement. should be avoided in the first instance, 
the layers of professional review and ·observation of 
the patient's condition; and the :concem·offamily and 
*429 :friends genel'ally will -provide continuous 
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opportunities for an erroneous commitment to be 
corrected. Moreover, it is not true that-the release of 
a genuinely mentally lll person is no wcirse for the 
individual than the failure to convict the guilty. One 
who is suffering from a debilitating mental illness 
and .in need. of.treatment is neither wholly at liberty 
nor fre~ of ;·stiirn_El. . $e13 Cb,odciff, The C!lse for 
Involuntary Hos-pitalization of.the .Meqtally Ill, 133 
Am.J.Psychiatry 496, 498 (1976); Schwartz, Myers 
& "Astrachan, Psychiatric Labeling and the 
.Rehabilitation of· the . Mental ·: Patient, 31 
Arch.Gen.Psychiatry 329, 334 (1974). It cannot be 
sai~, therefore, that it is much better for !!."men!J!lly ill 
person to ''go free" than for a mentally normal person 
to be committed. . 

Finally,. the ·initial inquiry in a civil- comniitment 
proceeding is very different from the central issue in 
either- a delinquency pro_ceeding- or a.- criminal.
prosecution. -In. the latter cases the ·basic issue is a 
straightforward factual ·question-did the accused 

-_ cornmitthe e:ct al!eged? There may be factual issues 
-to .resolve in a commitment- proceeding, but -the 
.. factual· aspects: represent only the beginning,· of' the -
-inquiry: '~i·Whether the individual is mentally ill and 
· dangerous to ·either himself or others and is in need of 
confined therapy turns on the meaning of the facts 
which must be interpreted by expert psychiatrists and 

. psychologists. Given the lack of certainty and the 
fallibility;;l'lf psychiatric -diagnosis, there is a serious 
question· as to whether a state could ever prove 
beyond a-reasonable doubt that an individual is both· 

.. mental!y;.~ill and likely to be dangerous. See 
O'Oonnor.v, Donaldson. 422 .U.S, 563; 584. -95::S.Ct 
2486. 2498, 45 'L.Ed.2d 396 0975) (concurring 
opinion); · ·. · Blocker v. United. : States;.-·. 11.D · 
U.S-.App.D.C .. 4L 48-49, 288 F.2d 853, 860;861 
!.l2fil.l (opioion concurring in result). See also 
Tippett.v. Maryland .. 436 .F.2d. at 1165 (Sobeloff, J., 
concurring in· part Ii.ad dissenting in part); Note, Civil 
Commitment· of the .Mentally- Ill: :;.ffheor.ies and 
Procedures;_. 79 Harv.L.Rev. 1288, 1291 Ct966); 
Note, Due - Proces· .. and the Development cif · 
"Crimi;Jal'~ Safeguards *430 in Civil Commitment 
Adjudications, 42 Ford.L.Rev. 611, 624 (1974). _ 

The subtleties· and nuances of psychiatric diagnosis 
render certainties virtually beyond reach in most 
situations: · The -reasonable-doubt··· standard- of 
criminal law functions-in its reahn because there the · 
standard ·is addressed to specific,- knowable ;facts. 
Psychiatric diagnosis, in. contrast, is ·to a -large extent 
based on medical "impressions'; drawn from 
subjective analysis and filtered through the 
experience of the diagnostician. This process often 
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makes it very difficult for the expert p)lysician to 
offer definite conclusions about any .. particular 
patient. Within the medical discipline, the 
traditional standard for "factfmding" is a_- ''reasonable 
medical certainty." If a trained psychiatrist has 
difficulty with the categorical "beyond a reasonable 
doubt" standard, the untrained lay juror-or indeed 
even a trained_judge-w)lo is required to rely upon 
expert opinion could b~ .forced hy the cr~inal law 
standard. of proof to teject commitment fq,r many 
patients desperately · ·in · need of institutionalized -
psyc~atric care. See ibid. Such "freedom" for a 
mentally ill person would be purchased at -a high 
price .. 

That practical considerations may limit a 
constitutionally based burden of proof is 
demonstrated by ·tJi.e reasonable doubt s~dard, 
which is a compromise .between what is pgssible to 
prove and what protects the rights of the i~dividual. 
If the state was required to guarantee error-free 
convict.ions, it would be required to prove guilt 
beyond all doubt. However, "[d]ue process does not 
require that every conceivable step- be taken, ·at 
whatever - cost; · to eliminate the -possibility of 
convicting an innocent person." Patterson :v • .New 
York.-suora, 432 U.S ... at 208, 97 S.Ct .• at2326. Nor 
should the state he required to employ a standard· of 
proof that may completely undercut its *"'1812 
efforts to further the legitimate interests of both the 
state' and the patient that are served by civil 
commitments . 

I1lI.fil That· some states have chosen-either
-legislatively oLlrdicially*431 -to adopt the Cl'iminal 
law standard gives no assurance that the more 
stringent standard .. of proof is needed or is even 
adapt]!ble to the needs of all states. The essence of 
fede,[_ajisi:i:i is that states JA\lSt be free .to develop a 
variety_;of soh,1.tions to problems·.and not be, forced 
into' a· common;· unifonn mold. As the substantive 
standards for civil commitment' may vary from state 
to stat1;1, proce.dures must b~ _a\(owed to vary so long 
as they meet the ·constitutional minimum. See 
MonahlJI! & Wi:ixler; .-A Defl!lit~ Maybe: Proof and 
Probability in· Civil CoJIWl_~ent, 2·.~itw & Human 
Behavigr 37, 41-fl2 (1978); Share; :The Standard of 
Proof hi µivoluntar)' qvil _Commitmel:).t Proceedings, 
1977 Detroit CollegeL.R.ev. 209;,2J.O. We conclude 
that it. is ·urui~ces~11cy to_ require ,states to apply the 

· strict, crirnh.tal s~qf!rq. 

FNS, Haw.Rev.Stat. _§ . 334-60(b)(4)(1) 
(Supp, 19781; -·Idaho Code § 66-329Cil _ 
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CSupp. 1978): Kan.Stat.Ann. § 59-2917 
.Ll.21.fil; Mont.Rev .Codes Ann. § 3 8-
1305(7) (1977 Supp.); Okla.Stat .. Tit. 43A. 
§ 54.JCC) C1978 Supp.); Ore.Rey.Stat. § 
426.130 0977); Utah Code Ann. § 64-7-
36(6) (1953); · Wis.Stat. § 51.2004)(e) 
(Supp.1978-1979); Superintendent of 
Worcester State Hospital v. · Hagberg. 3 74. 
Mass. 271. 372 N.E.2d 242 Cl978); Proctor 
v. Butler. 117 N.H. 927. 380 A.2d' 673 
(19771; Jn re Hodges. 325 A.2d 605 
CD.C.App.1974); Lausche v. Commissioner 
of Public Welfiire, 302 Minn. 65. 225 
N.W.2d 366 Cl 974), cert. denied, 420 U.S. 
993. 95 S.Ct. 1430. 43 L.Ed.2d 674 (J 975). 
See also Jn re J. W,, 44 N.J.Super. 216. 130 
A.2d 64 (App.Div.). cert. denied, 24 N.J. 
465. 132 A.2d 558 0 957); Penton v. 
Commonwf!alth, 383 S.W.2d · 681 
CK.y .App,1964) (dicta). 

c 

Having concluded that the preponderance standard 
falls short of meeting the .deman'ds of due process and 
that the reasonable-doubt standard is not required, we 
tum to a middle level of burden of proof that strikes a 
fair balance between the rights of the individual and 
the legitimate concerns of the state. We note that 20 
states, most by statute, employ the standard of "clear · 
and convincing" 11vidence; flil 3 states use *432 
"clear, cogent, and convincing" evidence; W1 and 2 
states re~e "clear, unequivocal and convincing" 
evidence. 

EMQ. Ariz.Rev.Stat.Ann; § . 36-540 (1974); 
Colo.Rev.Stat.§ 27-10-ll Hll (Supp.1976); 
Conn.Gen.Stat. § l 7-l 78(c) (1979); 
Del.Code Ann:. Tit. 16. § 5010(2) 
(Supp.1978); . Ga.Code§ 88-501(u) (1978); 
Ill.Rev.Stat. ch. 91 1/2 , § · 3-808 
(Supp.1977); Iowa Code§ 229.12 (1979); 
La.Rev.Stat.Ann., § 28:55E (West Supp. 
1979); Me.Rev.Stat.Anti., Tit. 34. § 
2334(5)(A)(I) (1978l; Mich.Stat.Ann. § 
14.800(465) (1976) [M.C.L.A. § 330.14651; 
Neb.Rev .Stat. § 83-103 5 (1976); 
N.M.Stat.Ann. § 43-1-1 IC (1978); 
N .D.Cent.Code § 25-03. 1-19 Cl978l; Ohio 
Rev.Code Ann.§ 5122,15CBl (Supp.1978); 
Pa.Stat.Ann .. Tit. 50, § 7304(1) (Purdon 
Supp.1978-1979); S.C.Code § 44-17-580 
(Suon.1978): S.D.Comp.Laws Ann. § 27A-
9-18 (1977); Vt.Stat.Ann.. Tit. 18, § 
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7616Cb) (Supp.1978); Md. Dept. of Health 
& Mental Hygi11ne Reg. 10.21.030 (1973); 

· Jn re Beveriv, 342 So.2d 481 CFla.1977). 

FN7. N.C.Gen.Stat. § 122-58.7(i) (1977 
Supp.); Wash.Rev.Code§ 71.05.3 !0; Stale 
ex ref. Hawks v. Lazaro. 157 W.Va. 417, 
202 S.E.2d 109 (1974). 

FNS. Ala.Code§ 22-52-lO(a) CSupp. 1978); 
Tenn.Code Ann. § 33-604(d)(Supp.1978). 

In Woodby v, INS, 385 U.S. 276. 87 S.Ct. 483. 17 
L.Ed.2d 362 (1966), dealing with deportation; and 
Schneiderman y. United States, 320 U.S. 118, 125, . 
159. 63 S.Ct. 1333. 1336. 1353, 87 L.Ed. 1796, 
dealing with denaturalization,. the Court held that 
"clear, unequivocal, and convincing'' evidence was 
the appropriate · standard of proof. The t11rm 
:"unequivocal,'' taken by itself,. means. proof that 
admits of no doubt, fli2 a burden approximating, if not 
exceeding. that used in criminal cases. The issues in' 
Schneiderman and Woodby were basically factual 
and therefore. susceptible of objective proof and the 
consequences to the individual were unusually 
drastic-loss of citizenship and 11xpulsion from the 
United States. 

FN9. See Webster's Third New International 
Dictionary 2494 (1961). 

[9][10Ul I] We have concluded that the reasonable
doubt standard is inappropriate in civil commitment 
proceedings because, given"* 1813. the uncertainties 
of psychiatric diagnosis, ·it may impose a burden the 
state cannot meet and thereby erect an unreasonable 
barrier to needed medical treatment. Similarly, we 
conclude that use of the term "unequivocal" is not 
constitutionally required, although the states are free 
to use that standard. To meet due process demands, 
the standard has to * 433 inform the factfinder that 
the proof must be greater than the preponderance-of· 
the-evidence standard· applicable to other categories 
of civil cases. 

We noted earlier that the trial court employed the 
standard of "clear, unequivocal and convincing" 
evidence in appellant's commitment hearing before a 
jury. That instruction was constitutionally adequate. 
However, det11rrnination ·of the pr11cise burden equal 
to or greater than the "clear and convincing" standard 
whi6h we bold is required to meet due pro.cess 
guarailtees is a matter of state law which we leave to 
the Texas Supreme Couri..l!Wl! Accordingly, we 

!Cl 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

460 



99 $.Ct. 1804 
441u.s".418, 99 s.et. 1804, 60 L.Ed.2d 323 
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· remand the case for further proceedings not 
inconsistent with this opinion . 

. FN IO. We noted earlier the courts holding 
on harmless error. See supra; at 1087. 

Vacated and remanded 

Mr. ·Justice POWELL· took. no part in the 
consideration or decision of this case. 

· U.S.Tex.,1979. 
Addington v. Texas 
441U.S.418, 99 S.Ct. 1804, 60 L.Ed.2d 323 
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United States Court of Appeals Tenth Circuit 
Fred W. HERYFORD, Superintendent of the 

Wyoming Training Sc!lool in Fremont County, 
Wyoming; Appellant, 

v. 
Charles W. PARKER, by and through Mabel A. 

Parker, his mother and next friend, Appellee. 
No. 9724. 

June 14, 1968; 

Habeas corpus proceeding brought by mqther as 
natural guardian in behalf of her µientally deficient 
son ·who had been committed to state training· school . 
for feeble-minded and epileptic. On hearing after 
remand, 379 F.2d · 556, the United States District 
Court for the District of Wyoming, Ewing T." Kerr, J., 
granted the writ and the state appealed. The Court of 
Appeals, Murrah, Chief Judge, held that where 
mentally deficient person was not afforded legal 
counsel at hearing which resulted in his involuntary 
commitment to state institution, he was denied due 
process. 

Affirmed. 
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incarceration would be retroactively applied. 
U.S.C.A.Const. Amend. 14. 

*394 Lawrence E. Johnson, Cheyenne, Wyo., and 
Jack Speight, Asst. Atty. Gen.,· Cheyenne, Wyo. 
(James E. Barrett, Cheyenne, Wyo., on the brief), for 
appellant 
Barkley Clark, Denver, Colo., for appellee. 

Before MURRAH, Chief Judge,'· lllLL and SETH, 
Circuit Judges. 

MURRAH, Chief Judge. 
This case was first before us on denial of a writ of 
habeas coipus sought by a mother as natural guardian 
in behalf of her mentally deficient son. The 
complaint was that the son was· committed tO the 
Wyoming State Training School for feeble-minded 
and epileptic · under applicable Wyoming statutes 
without due ·process and particularly that he was 
denied his'· right to counsel and confrontation. We 
remanded:, io determine whether in view of In the 
Matter of-the Application of Gault. etc .. 387 U.S. l. 
87 S;Ct. 1428. 18 L.Ed.2d 527. the patient had a 
constitutional right to counsel, and ~f so, whether his 
mother as natural guardian could and did waive it. lQ 
Cir., 379 F .2d 556. On remand the writ was granted 
and the State of Wyoming brings this· appeal. We . 
affirm. · 

The background and undisputed· facts ·are that in 
1946,. wlien Charles Parker was about nine years of 
age, his mother requested the County Attorney to 
institute proceedings for commitment of Charles to 
the Wyoming Training School for feeble-filinded and 
epileptic. The Wyoming Statiltory procedure, i.e~ see 
9-444 thru 9-449, Wyo.Stat., provides . that 
commitment of the feeble-minded and epileptic may 
be initiated by application of a relative or guardian or 
the prosecuting attorney ·on a form subscribed to 
under oath which states that the applicant verily 
believes the the proposed patient is ·a fit subject for 
care, treatment and training in tbe school and asks 
that the subject be brought before the District Court 
for examination and commitment; that if the subject 
be· a minor without parent or guardian, the Judge 
shall appoint a guardian ad !item to represent him. 
The statute further provides that the application shall 
be accompanied by .a written history of the proposed 
patient certified under oath by an examining 

· physician in which he answers prescribed questions 
touching suitability of the subject for admission to 
the school. The court shall, upon receipt of the 
application and history, cause the proposed patient to 
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be examined by a physician and psychologist 
separately, and each shall certify that the subject.iii fit 
for care, treatment and training at the school. 
Provision is made for a. hearing on the application 
pursuant to notice before a judge of the District 
Court, and ii: becomes the duty of the County and 
Prosecuting Attorney to 'appear and prosecute the · 
application on behalf of the state'. § 9-449. The 
·applicant, "'395 at least one examiner and the patient 
(unless his presence would be injurious to him) shall 
be present, and the court is authorized to require aily . 
other person to appear and testify., The application, 
history and certificates of suitability by the two 
doctors are expressly made a part of the evidence in 
the case, and the statute pertinently provides that th'e · 
proposed patient 'may be represented by counsel'. § 
9-449. A jury may be demanded, and if it is found 
tliat tl1e patient should· be committed, the judge may 
forthwith order commitment. 

Pursuant to this procedure, and at. the instance of the 
mother, the application for Parker's commitment was 
signed by the County Attorney, and a hearing was· 
conducted at which the prosecuting attorney, the 
certifying psychologist and the mother as natµral 
guardian were all present. While the certifying 
physician did not appear, both his and. the certifying . 
psychologist's certificates of suitability were admitted 
into evidence. At no time during the hearing was 
Charles Parker represented by retained or appointed 
counsel, nor was· he represented by a court appointed 
guardian ad !item. Parker was found to . be a fit 
subject . and .was . committed, to the. training school 
where he remained co11tinually until 1963, at which 
tune he V>'.as release.d to the custody of his parents: In 
1965, · agiiin.st the wishes of his parents, he was 
returned to the training school where he remains to 
this day. 

Subsequent to Parker's return to the school, this 
federal habeas corpus proceedingsS:U was instituted 
alleging that he had been denied his constitutional 
right to counsel and confrontation in th~ proceedings 
pursuant to which he was originally. confmed in· the 
training school. On remand the trial judge held that 
in view of Gault, Parker was constitutionally entitled 
to the assistance of counsel · in the original 
commitment proceedings, and that while his mother 
BS natural guardian could have waived his rights, she 
did not expressly do so. 

FN I. The petition for writ of habeas corpus 
alleges exhaustion of all available state 
remedies, and it seems to be conceded. 

© 2006 Thomson/West. No Claim to Orig ... U.S. Govt. Works. · 

467 



396 F.2d 393 
396 F.2d 393 
(Cite as: 396 F.2d 393) 

In the posture in which th.i:i case comes to us on this · 
appeEil the constitutiortii1ity of the Wyo~g· statute as 
according due process is not directly. 'IB . issue'; The, 

' state applmiriily takes the position: aS ffitlee'ci' it iiluSt, 
that the atanilards for'due procdss ereeieCi ili Gault are 
not t~e siirile• as required iii civil proiiee'dfugs such ali 
these: Th"e argumen~ seems to be fhaf the niitlire of ' 
the .. proceedings in .. Giiiilt is ewiily filstlnguishab!e·' 
from '"ours in that Gault was coriciiriied with 
comriiitirient for correction ' 'or rehabilitation of 
jtiveriiles, while' our proceedings are ~¢lncerrt'6d soleiy 
with civil cotnrnitmeiif for teacbmg and training the 
mentally deficient. · · · 

It is trtie· that Gault involved ·pracedi:ires for 
adjuiiging a juvenile· dffender . 'Delinquent' and· . 
committing hiib to a Stare" fustitUtion: Th1fquery wali 
whether he is entitled to tBe same Fourteenth 

· Amendment due process procedures required to 
deprl\re an adult of his :freedom_ 'for' the' coiiiinissioi:i of 
a crime .. The'e.ffect of the decision wlis t6 'plac'e biitli 
juveriilai ii.rid adults· 'oil'' '.the same. Fourteenth: 
Amehdment ihie pfo'cess''footillg'. Mi'.:· Justice Foriwi 
reasoii'ed th:Eit, 'It is''Of no conmtiitioilal 'i::biiseqiilince 
* • ii< ;tb.iif the" inBtitutfon to wliicb (a juv'enilef is 
colriiilitteii is chlleil an InduStriaJ School. The fact of 
the·'riiaftef is that however eupheihistic tiie~title~' Ii.· 
'receivirig'."liiiine" or an 'mdlistrial acno61' for. 
juveiiileifiS'im iriStitu:tiori of corifineirlent in;wliich the' 
child'iS ii\.carcerated for a·greiitef or lesilei' tiiifa;· His'.' 
world 'becorries a 'buildirig witl:i whitewe:sheo walls;''' 
reginiente'd tiiil.tiile and ii¢iiuti6na1 htitirs"~ • •·.· · 
Tbe·o~e'rridhig considimiti6rfiifthe cciiirt wa8 that ii1 
either cil.llil the dtiteniliriaticin; cerrietl with it the 
'awesome prospect of incilrceraticiif iii a· sta:te 
institution.' ·Tb·e court ccinclutied thai in th'ese 
circumstances the Due Process Clause of "ihe 
Fourteenth Amendment entitles the child *396 to the 
furidamental · right of repfeserita:tion by couns·e.1., 
corifrorita:tion aiid cross•exilli:iination:·". 

[1][2][3][4J[5J[6J We do 'irot ·have the distinction 
betvieeil. the priicedtiris used to cofum:ifjUVeniles 'and 
adults ilil 'in Gault. Bu~· like 'Gault;' and· cif utrii'OSt · 
imporliiiice, wfliave' a. situation· in Wh!ch·ilie"libeify 
of ari ·;individual . is at . stake, and \ve"; think the 
reasoriii:ig in Gati\t emphatically applies:· If'matters ' 
not whether the proceediiigs 8e· 'labeled ·"civit">ot 
'criminal' or whether the subjecf matter be. merifu.l 
instability or juvenile delinquency. It is the 
likelihood of involuntary incarceration- whether for 
punishment aii an adult for a criffie; fehabilita:t,ion as a 
juvenile for ·deliriquency, or treatfuertf ar1a.:training as 
a feeble-niirided or · mci\tiil ·· iricorripeteni~ with 
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commands obserVance . o( the · constitutional 
safeguards of due process; Where, as ih both 
proceedings for juveniles and mentally deficient 
persons, the .state undertakes to. act in. parens patriae, 
it .bas the i.riesclipable duty to' vouchsafe due process, 
and tliis necessarily includes the dtif§ to s:~e' that a' 
subject of an inv61untary commitment prci6eedfu.g8 iS' 
afforded the opportunity to the guiding hand of legal 
coumiel at every Step' of the. proceedirigs!, 'unless " 
effectively waivec!. by 'one authorized to act in his 
behalf. Certainly, this duty is not discharged wberi, 
as here, the . prosecuting attorney undeftakei( 'fo 
'prosecute the application (for comrn,itment) on 
behalf of the state', and the proposed patient ·is' riot 
otherwis~ represented l:iy courisel. In: re cu.Stod..;i' of a 

. Minor. 102 U.S.APP.D.C. 94, 250 F.2d 419\ Keniy, 
united states, 383 u:s. 541."'86 s.Ct. 'l04.5"'''i6 
L,Bd;2d 84;'McDBijie1 y, She'ii. 1()8 D,S.A.Pp.Ii'.'C;:15, 
278'" F.2c1·':·l46o; p'Oolirig y'., · OyerliO'!ser/·100 
U,S.Apti;D.C;' 247','• 243 1'):.2d ''825( Shfoutakorr v .. 
District ofCblumliili'.'98 U:S.A'#b.D.C:''31L'236 F.2ff· 
666; Aruig~1 s1r\l\:.L::tt2tit!i>50; 'Nor ·is It ii'!ifficfeih tllaf· 
the Wyom_iiig 'stiitufo p'e'fuiiiisivefy provides thaftli'e · 
proposefi ·.patient ·.'may ·.b:e · ~preserite~ by :qounse\'. · 
FourteeiltlfAriiendffient due•pfooess requfuis-tll_at the 
infirril pers~n" or .one ac.tiJiifirl 'h:i~. beh!i!~''.~~ 'f\i.qy· 
adv'ised of his rights, arid accorded eacl( of tliem 
unlesS'knbwillgly and iindecitiindingly'waived. . 

. ··: ,,·- •t , .. 

ill We. recognize, as did the court in Gault that' 
special problems may arise with respect to the 
effective'' wai vei' , of riglltii• l:iy in in ors 'illid 'mentally 
deficient persons. · But; we rieed not decide here 
whetheff Plifker's mother as natural guardian, having 
set . ilito:,; motion the commitment'. machinery, 
represented' such" conflicting 'i'nterelits that she couid 
not effectively waive· her soil's rig'lit tO counsel, for 
we agree With the trial court, no one ~see'fus to dispute; . 
and if is Stlfficiertt to B.ffiimance that there we.S ri6 
express attempt to waive such right. ' 

.;:. . 

This brings ris to· the question of the rettoactivity of 
the. Fourteenth' Amendiileht due process' standards· 
recogiiiied, f6r' the- first· tiriiii. iri Giiult "ahii made 
applicaliie ti!' situations like 'olirs ... Tile ct'ux'of·the · . 
state's argmnent seems tii' be that there, is riathlrig in 
the · pril:iciples "arinotinced 'in' Gault tO warrant 
retrriactivitY ' and its'' iipp!icatiori irt collateral 
proceiidings would result lii"wholesale reliiase''of 
inmates iri the Wyoming' 'institutions · iiild · like 

. institiJflons'iill over tlie·COliritry, .. 

Ifil[fil 'Retroaclivity -Of. a rule establrn!J.iiig a new 
standard· for Fotirfu'eritli Arii'endiiient due process is 
not auti:iii'fatic. " Nor does . it . haVe case-by-case 
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application. R,ather, as we read the case law as 
epitomized in Stovall v. Deno. 3 88 U.S. 293. 297. 87 
S.Ct. 1967. 18 L.Bd.2d 1199. and Reck >1. Pate, 367 
U.S. 433. 81 S.Ct. 1541. 6 L.Bd.2d 948. retroactivity 
depends upon a .pragmatic balancing of the public 
interests against the gravity· of the right· involved. 
Thus, if the rule or newly established standard goes 
to the very integrity of the fact finding process by 
which· liberty is taken- as where the accused was 
convicted without benefit of counsel, i.e. see Gideon 
v. Wainwright. 372 U.S. 335, 83 S.Ct. 792. 9 L.Bd.2d 
m or upon a coerced confession, i.e. see Jackson v. 
Denno, 378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908. 
or was denied an appeal because of his pro".erty, i.e. 
see *397Griffin v. People of State of Illinois, 351 
U.S. 12, 76 S.Ct. 585. 100 L.Bd. 891; Eskridge v. 
Washington State Bd. of Prison Terms & Paroles. 
357 U.S. 214. 78 S.Ct. 1061. 2 L.Bd.2d 1269: Cf. 
Hamilton y. State of Alabama, 368 U.S. 52, 82 S.Ct. 
157. 7 L.Ed.2d 114: Doug.Jas v. People of State of 
California. 372 U.S. 353, 83 S.Ct. 814. 9 L.Ed.2d 811 
and also Cf. Peyton. Superintendent v. Rowe. et al .. 
391 U.S;. 54. 88 · S.Ct. 1549. 20 L.Ed.2d 426-
retroactivity 'should be accorded even though it may 
result in wholesale consideration of the standards by 
which factual determinations were made. 

il.Ql In ou~-case the fundamental right to counsel is 
involved and failure to have counsel at every step of 
the proceedings may result in indefinite and ob.livious 
·confinement and work shameful injustice. Indeed, 
the expressed concern lest retroactivity in cases like 
these resuifin wholesale release from confinement in ' 
mental institutions is a compeliing reason for· the 
desirability, if not necessity, for retroactivity in our 
case. 

Affirmed. 

C.A.Wyo. 1968. 
Heryford v. Parker 

. 396 F.2d 393 

END OF DOCUMENT 
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c 
HARRY A.' PHILLIPS et al, Plaintiffs anii' 

. Appel\@~; . . . . . .... 
. . . V.' .. . . .. _ 

F. H. SEELY, JR., as Auditor, etc., et al., Defendants 
and Respondents; JEROME 

E. w AllR.EN'.., .mt~rir~~~ ~d Re§pofi'dent · 
· qv. No. 13635. · 

Court of Appeal, Third pistrict, California. 

N overiib~r '15, 1974 .. 
SUMMARY 

,, 

Plain~ff-taxj:)ayery~. ~· iiii ,!19,~,9r againftJhe_ pt?.i:rd.. of 
supen:;si;irs of~- coun.~.w1th9ut ~.es(i\l?.lj~h~d. pu~llc. 
defen4~s offii:~, attacked !}i~-- ~~id,iij, of a. c.~nt\'!ti:t · 
betw~.eh _the co!!D& )~nd an lrtiom¥)''up,der w)µ,qhj)!e 
countY,_, a.~eed, tp<.):iay ; ~ . #' iiP.e9,ified ri\?V.thly 
colll!?~sa~9µ to qefe~4. md1g_\'/)p!~ Tjie conti:a°:bv:~. 
chaU(lnged. pn. th!! gro\lll~ . iPilt. tli..e bpard lackeC, 
autlfqr),\Y to riuike it, a,~1:1 tl,18.t'ify,;as lli,vali~.foj 4.!h1ni 
to ~!?~~e Qllh\ffen serv!~~-~, anct ii},y,eatjgiitg:& 
expeq~(ls; as. hav.mg qee11 n:i!'d~ ali !I resu)f of 
pros9Jioed. so42itatj6n by ~~' ~tlon:!~Y·. 116 having 
been made' witliouJ_co,IPP.~~vii jiiqd.lli;g, as c~ntriID-1. · 
to public policy for con'flicii of iiiteresfreascins, and 
for faih,1re to., i;i:.!ve a~!lQIJ!\te n~tic~ wjtJi r;11gar~ to the. 
board's meeting which c9nc~mlid the contraci:. The 
judwn~nt, ho.w~y~r. f;vq~d· 'gefenciaht{'iiiid lf Ph.~id 
~e ciihtrB?~.'.(~iljJ,~r!d~ Cciiir(of B,utte Coilnfy, 

0

N11'. 
52803, James. E., IGeaver, Jl!dg'e,. [FN"'j) 

Th~ ¢0.urt .. of Appeaj aff:ir#ied. ·rn . ad,dition to 
rejectiiig defendants' ccintentiiin as to the "tiiriei~ess 

·:,~1 · , :t··1qo·· 1:;-.. •·:: •.t '!=-·n ··· . ··. ·· ·~ ·· • ·- · 
of P,lf!.~tif:fii'.~o.fQP,i,a¥1t fi>;6.,co.\.li't:' h~Ja thete wa(i?o . 
meTJ!; In any of pl~Ji~' asse~ons m s:\!pport of th~~ 
attac!C.HFor ex~P,1~1 it w,a,s lield ~-Gov. Code. § .. 

31000_ •. ~mp~we.rll,J,$~bi>J-!~,,?.f!!}tp~fiIB~r~ to _ciontr.f!'t 
for speCJf!.,I :~:erv1c% c11~1!titiiJed_,!11,1.thonty fqr maJ.rnig . 
the contract. The contract was held to be outside of 
competitive bidding require~ents". The -~ourt stateci' 
there.)~ere ~? .. c?nflicts qf; \l;i,terests, nor _any 
proscnbed sohc1tat1on on the ~ait of the attQf!:1tlY; 
And !\le co~rt. ,Qeld th~t notic.ii, req\)\J:ementa' with 
respect t.o _th_e board's ll1eeting had been met. . ~ ... : . - .. ' 

FN* AssJ~tiil by the Chafini;{u . of 'the · 
ru.djc;iar· c;:o~dl,(Qpiilion by · t:Brier, 'i,, · 
rFNfl with Rfohaids'on, P. l:• .. an<:! Janes, :r:, 

· Page·1 

concumrig.) *105 

FNt Ret4'ed judge of the superior court . 
.. • siffing under assignment by the Chiiirman o( 

the Judicial Council. 

HEADNOTES 

Classified to California Digest of Official ReportS 

(!) couiities § 153-LimitD.tion · of Actions--
Challenge to Validity of Gounty's Contract. 
Although a county's contract' to pay an atloiney a 
specified'itlontb.ly compe'nSailbii for legal servities fot · 
indfgentB" involves a · public agency tiiiandal 
obiigatidn; ' it is not the kind l confoi)ipl_at~d iii be' 
automaticitlly va!iciateil aosent' ii' ilil~lieng~ witliin the 
60"d'ays specified in tod'ifCiv, i'riic:.''f§ 86ii:' 863.' 
Thus, :--fiiliure · of plaintlff-tiiXpayers to fii~ their 
comp!aitit'''m ·all aCtlOU 6halienging_'fue COllh~f~1 ' 
validitY wlili'in 60 clays' after the courtfy's. entry into' 
the contracfwiiS notjUriscliCtioniit' · · 

(6) Ctirniirill LaW'§ 107(1)-Rights of Accu5~d-Aid 
of Counsel .· 
In th~'" a.re~~'i:if cnminaf proceedings, an accu'sed, 
whetiibr·iridig~nt or otheI"Wise, has 11 right td the 
immediate and effectl\ie assistance of coiinsei. · 

- 1:nrb . 

[See 'c~iJur.3il, criminal Law (ca1.Jiir.2d; 
erimin'al~~w. § 146); Am.jur.2d1 Criminal Law. § · 
309.] ' . ' ' ,. ' " ' ' ,' 

(1) _Const_itu_tional Le.w § . I 13--Fundamental Rights, 
Privileges and IIIllilunities;.:.Rlght"ti> Couhsei.. 
Legal services for"ilii:llgents at publi~'experuici" are 
mandat~d hl'' juvenile· ani:i nieiltil.l' hehlth 'iniitters 
whefe a'Eharge dwrotlg'doiiig' is involveci i:ir J.b!itrfilnt 
of libercy is possible: '· 

. ,·. 1· •· 

~ 1\1) Cotin,ties § 116-C~nti'act With A~omey to • 
Rep~esent maigentS. · · · · . ' 
Un'cier aii\i.1 Cone; § ' '.n 006, einpowetinf coi:irizy 
boards of su#Riisors to conti'abt fofipecial s~Wil:es, 
the bti~ci 'bf'1a 'cdiuio/' with'llllf"ii.n eS'!ahlmilelJ1 '\iblic 
. defeiid'efd offi6e'had1'audi'of\ty fo co~tracf' wllb ~n 
attorney io represent' indlgeilt.S,:~1¥hete' 'the. ciiB.tr~ci 
provided ihatW~'i!i'oard inlgHt c'ailcM tile contract ori 
I 0 iiayS'° notice''fu the' evenfthe' ~iiperiiif co~rt 'or ai'iy 
of its judges declined or refused to appohWhfiTI''!J 
defense counse.l for any_ rBason other than a conflict 

. ' • -:;•'"'<· !!·:· .. : - ,. , ·. ' ... . ·.', .. l' . 
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of interest, and where it appeared that the judicial act 
of assigning · coi.insel with loiowledge of the . 
compensation contract would - constitute judicial 
approva.1 and ratification of reasonabJ1i.,cpmpensation 
under the circumstances. 

·--;·· . L' ··1• • 

W Attorneys at Le.w .. §. . 111 :s.,.qompe!JSation-
Court-appolnted Counsel. · -. _ , 
Where assigned counsel for an indigent questions the 

reasonableness of the compensation to be allpw~d, .it _, 
is for the court, not the co·unty boa.rd of supervisors, 
to determiq!) th~. matter. ~109. 

(fil {\.ttpip.eys a.t L11w § 111.5-Compe!Viation--
Court-appointeg Qounsel., . _ . . . ,. . ., 
In a coµnty. wi~out al}. 6$b)j,~hed public d.efep,4er's. 
offilf~· ,t!).e matter o( re.~gni!l}le comp.1rl).ll~ti91:1 . q( 
col.\t,t:M~i~ed. cq~,11sel_, ijlyplV!!S s9i;ti,e., degr,'le._. of... __ 
coope~tl()A_)?,!!W~.\'Pi.,tl'!~;c;oin,t e.n~ the. b.oarg" .J1f... 
superv1~q~.1 . T~~1~!1Y!i,lljiQ1~~p~ rea,sp.11al>le. •fu.11~. f.~T.•·· 
reasonab\~. comP.~11(1,l!tion, re9.1;1i_red,. ~Y . law is tl,i,e; 
boaril\ ~~poils1b~ljj:j! :~tf~. Jt,,i* for the, ,qpurt tQ. -
deterw~~. ~heth~r . !Ji~!~~~ :.vlio. II!.~. e11-tif)ed; u;i, 
coug~el: .~.t pµbWl_, ~icp~ns-~,-h!lfe ~ei!;i_g ,,114.~fl\U!tely .
represented by reasonai:Jly cpp:ip~nsa~ed couns!'ll,, 

-' 

(1J Atto,pl;BY~. at Law § 11 q--Co111p~n~a,~9~-
Court-appoinfod Counsel. "<"ir-· 
The.pµr.pgse of P,~IJ_Yi4in.gre!llJ()~Nlf cqJllpe~a~1.on 
for cilW1~el as.~igpe4Jo 4JW.~evis is t.q ~~~ .~·a:t t\J.~1 
receive legal s~!'Yice~ o(f:!.11mpetent.~\tonie_y~, '!'.(~!l.~~ 

· at least reasonably compensated, and iliereby 
cont;rib).!t!l tq. the 4j;imat~,·!lPie.c~ve of th.t;i.P~ople of .. 
the sia,t.\l,. 'Yli!l ~. ~-~ !l()\!f:r;i .. gf the compe'1!fatfQ\1,; .~o 
provlt1e· equal justi'ce· tiritler law to e.ny accused, 
regardless ofhls financial condition .. 

CID co~tie~ .§ · · 1:!6"'."C,cintrac:t "".ith .• A~p·~~y)ti:. 
Repres~l}~.,\!1•fite~~"7Qiipfli,~,if.W.terest. _ . ;' , ,,.· _, _._ 

!itl~\lri~h~~~ a ~bi~~P~:r~%e~ 11 :cifc~ty :1~9!~. 
attorney Uhcler-"whic~ h~ ir~s· f611~~fen4)ti,di~e~~)~' ' 
exchange for a specified monthly compensation, the 
fact. that ,the· contract. failed to allocate "· the 
COl'Upe~~·atlbn beW..eeh- S~rvi~eS an( ~y,~pti.~,~x~:.· 
expemi,1;:~, d.\4, no~, ~f!ncl~r iF:·iR~~id 011 .. ~· th,~?J'Y. t~~t, 
such.J~!l/Mf cr.ea:l!i.d, .a ·R~@.~9~ of ·iµ~~r§.~t}t. ; \~.)!. 
jud~\l.n}f!\.~a~( f!lr. qefr,l:\~~;Q.!JU~~~I .t_!l decide J)9w 
much tim.e a,nd 11xpense foqnxest1gaton' or reae.arch. . 
effo~ tj:\!I~. q~· ,re!Uii:in~hli .. :p(?il~cti\i~}?~, 9te ~efe~~e' ·. 
bas~d Pi:1 ~~.e, p!lfli9u.l~~; ~\l!l~· An. l!tton;i.~y,.~s., l;!µty 
bouncl. to· e:x.p,lore r~~S()J1!)bly e.nd . si:ie~ ,to ver/:fy 
pos~jble 4efepses,, - _ .... , . : .. ··:.· ; 

~ . -. . ~ .-
l49(7)--Disba~~nt and (2) Attorneys at Law § 

i• .. ,1,. 

Suspension--Acts Justifying;Disoipiiµe--Solicitatiom' 
In the absence of any evidence that the idea to 
submit an_ offer to represent- indigents for a county 
without an established public defender's office 
originated with the attorney with whom the county -
subsequeP,,tly, ~xep1ted I\ ppn~ct .~qr su~h S((ryic\18, it 
COUid not be said that tbe cionttact WaS the result of 
solicitation by him in vioia1:1bn'&fSus. & Prof. Code, · 
§ § 6152, 6153. - ,_', .... ,, .. •:·-.·-,.-,- -

(lQ) Coun~,~~. "§- -.1 ~ ~~"9piifut~ ;,yltµ:, b.ttq!lley . to 
Represent Ili.i:ligehts-N~~~ for 9o~p,etitive Bidding. 
Competitive bidding i~ not a pre-requisite to a 
contract be:t;ween a· ~\)unty y{ithciJ.lt-~ established 
public *i07" defender's office and lii{attoriley ·under 
which he is to repre.sent inc!igr;lnts for a specified 

· monthly compensation. " 

ill) .l::0.1:.!llti~ §, .116::-:<;:,o.l!ti:l\~t .. W.i~ 1 A,ttorney. to 
Re resent Iridi entS- Coilf'liet of Iritei'eat:· .. 
A Pctifitiii.'ct' ilif a~t" wiiiCi(iifi' 'attcifu~ ... a ! : ed :With 
co '"'· 't:l';'"'· 'Otif1.Bn biilil!iiffi16d ''ubii~~ef=~r's 'Offic~ " 
to "r. ,,, •·· < .. m~ii.~n~ ,, .. ~~ pa ~pe9ifi~iL ~oriffiiY. 
com' ' '~a~ci# y.i_iifilot,j~y~/i:µ_:C!~te~ ?P,i;!er ~h~:.~1.i~i;wy .01( 
a conflicf6t iritlirest b'iiSe -o'ii'the factthe.fth~' 'ers ' 
w116'WiJ tiii.aiSti'l~i ~B'me :'~ii~h the c1lhtia~frl~IJ-~, exelli~. :1ibie';ilent1 'fuJt'J~ 'iilid __ l!!i,IU:i' ass66i!'" 
of lli~''.:~~~~iri ' · ~iw#~::·rep~~en.~a iria\i~is , 
urs'umit to c'oul- a: '" o'intilient, where the format p --.-... ,.... ,,,, JP,f ..... -~ .. -p - ... _ .. , _, .... - . 

pro~~9,~!Rr di,ife'pd
11
'}/!,,i?n!,Y)!:!. ~e~ V(p1}.9R.ai'o~~,--~:fu;ir, he hS'.d ·teft the distfiCfattome .' office.' · · · · ··1;·_- ., ..... '": ..... -- .,,_ . ..Y.~ .. - ---- - ,,.,. . ..· 

c.m. l2oL¢94ri~~s § .. ')i--£loiir&· qfs·~P~~'is'o~"." 
Meetm s2Ade" ua' of Notice.' . 
A cdn~~ct\filCltt :i{·;-ch'\in atfuffie ii', b~d'fu defend 
indigents f6r. a co;ht ~i~9~' ~~~~fjilib~. piibµi; 
defender's office' wwi nof subject tcr'a.t!ack' oti the 
ground .~a.t ~lJ.e qoard i;if sp.pervIB.9rs fai,led .. tq. give . 
adegl!at~~M~ce cif the)C<jp_~ a,np ~tjil~ to.' M.Ja~eii.)1~ 
the b'o~rd's 'meetin - witli re· iifl:l'tii the carlti'a#; wf1ere 
the 'sukect irie.tiet~Br\.ci"thd~oiftr~dfwgfJ~iiof · ofs'i.t6ii. 
nailil'ii'.~ a$ io · W~u~e ·~P.~ai~ .. ~#ill,~~&; ,-~'otliie,, t~e _ 
meet\rii(Was afeg-µltf ohe, a{\~ ~~,aii;f#1iaA9.II) mli~e 
it cii:l~dliat 1i.rii.dei'iM/1foadm ·'of" ublJcAef~tjfler," 
ther~'}i~"d _~e'e1f' ~''tiffef''bf w?'.Jiit:li:r .lawr:er,S. .. to 
supplrpu~lic defender services.: . . . . . . .... . 

ill) Not!~~ § _ 9~~Notice Requ~ea by ~aw-Mei~g~ ~ : .. 
of Puo'iic Bodies. . . . . . : - . 
The -ddibet~tidii'f'df lcfc:'af goveriiing l>odies. ei~cted:. 
by the peopi~'' sl:ioliid; . with" few ex~(lptiort's, lici' 
cond.ucted DP.~.rilY. and. ~ith. du~ .!!0~9e. I:l<:>;."ever, 
where the .. ~\.tlijec~ matte~. is .8J:i~cieil.tly df'.f.med to 
apprise i:il'e'. public of the iri~~edci b~ cOrisic:\.eted and 
notice lihli'b~~n: given in the m~tter required by law, 
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the body 'is not .rei:iuired to give further, specie! notice . 
of what ection it:mig4t talce .. 

COUNSEL . 

Blad~:-Farmei .&. Leclerc, Blade &. Leclerc, Robert . 
V. Blade and . R.i\oul °J. Leclerc for Plaintiffs ·and 
Appeilants. • · 

Dawef V. Illackstock, ·, County. Counse~ for 
Defendants and Respondents. 

Skow & Jones and. Charles A. Skow for Intervener 
and Respondent. *108 

CARTER, J. [FN*] 

FN• . Retired judge of the superioi; court 
sitting under assignment by the. Ch11innan of 
the Judicial Council. 

· Plaintift'-.ta~payers.,appeal afte.r a court trial from· a 
jtidgl;IJ!;llt;;Upholding the validity ofa contract entered · 

. :into·· ·b.t;i~een the County .pf Butte, and interv.ener 
Jerom!l,;s; .. :Wamm·for. the rendition of.legal services 

· by Wai-rl!n to :certain indigent·defendantlj in criminal 
matWrs,d11digent.juveniles and conservatees•in need .. 
of. and, ep.!jtje<l .to; leg!ll assistance at public expense.· 
TheJuc:igm.~t further .. Grdllftld.the .. defendant, ·F. H •. 
.Seely,Jr,;,as Auditor o.fButtii County tO pay warrants · 
to Warren;pursuant to the contract. , . · 

~ Pllrtn!WfS:_conietid on appeal: 

1. Defendant board .• of supervisors lacked. authority, 
· expi'ess .or implied,· to contract.· with Warren to 
represent indigents; 

2. The contract is invalid because it fails to allocate 
between ''services":.and "investjg!}tory expenses" the 
gross monthly payment to Warren; 

. 3 .. The contra.Pt was the result of solicitation on the 
part of Warren and is void as :violative of public, · 
policy; , ... 

4. Public policy requires competitive bidding for the .. 
contracted·.seJ'Vices;. . . 
5. The contract is contrary to public policy because 
of a conflict of interest; ·. •·;•·· 

6. The board of supervisors failed to ,give:a,dequate 
notice. of the scope: and action to be taken at the board 
meeting regarding the contract.. 

1,Page 3 

· Defendants contend thattl\.e \}ppeal.is moo~ and. sin.ce 
plaintiffii failed to. compiy with Code of Civii 
Procedure sections 860-JUQ. they are precluded from · 
challenging the .validity of the contract. 

Facts.·.. . . 
In early May of 1971, a.news article attributable to 
the CoUJlty Administrator of Butte County· indicated 
the existe11ce of a_ pro.blem ·of· providing .funds· .for 
court-appointed coims~!.· for ,indigent persons in Butte . 
CoUJlty: As a result of this article, Warren· discussed 
the,,me.tter with Jack McKillop, a membe~1:of tl!e 
Butte .County Board of. Supervisors,,· McKillop 
suggested that. Warren submit .a prqposal regarding 
legal services1 ,an idea -in which. John ·Schroder, an 
attorney, and ·Robert Mueller, the Butte County, 
District Attorney, were interested as well. On May 
24, 1971, Warren submitted a proposal to the board 
for the rendition of,.legal services to Jndigents, which 
*109 '.was accepted, with infuor.ohanges, on iliat ciiiy. 
A written conlrllet· was executed.: ,by the duly 
authorized chairman o:fi the board; Jere.B. Reynolds, 
and ·by· Warren. · Thereajl:!'!!:,., M\1eiler· resigned his 
position as district attorney, and;·along with Schroder 
as associates of Warren, has represented indigents · 
pursuant ·to court ·ft!!si~ent 1!1 B!l:tie Pou11ty. The 
agreement provided; among other things; tl;iat-Warren. 
was to assum:e·full·responsibility-for famishing with' 
associate counsel·. the required legal services on a 
daily· basis in. two•departments of the.superior court, 
theDhico Municipar·Court and the,Oroville; Gridley,· 
Paradise · and1·;Biggs.· Justice,: Courts. The colµlty ·· 
retained the right to ·cancel the contract upon ·10 days' · 
written notice, If for any reason other than a conflict 
of interest any of the judges of the· superior court 
declined or refused to appoint. WIU'fl:lll ~'.: .9efenae 
counsel for indigents. 

On·;August 6, 197.1, 73. days after e11ecution of the 
agreement; plailltlffs flied their J?~!AP.ll!.fil.t to enjoin· · 
defendant F .. K Seely, Jr.;·Auditor. of BU:tte County,.; 
from ... expending .public moneys :for. or as a 
consequence ' of. servl.ces ·rendered pursuant te the 
contract. Copies of.the summons and complaint were 
served , on the various defendants. Answers· were 
file.i;!, and on December l.4,••l 9.71',- the· case proceeded 
to trial. At.the beginning of,.,the trial .. the defendants 
and .. mter.vener'. warren orally moved· to dismiss, . 
contending· plaintiffs,;Jiad .failed. to. comply,1 with. 
Government Dede .sections 535:10 ... and 535ul and· 
Code .of.Civil Procedure .. sections 860-870 .. Without 
holding·a hearing.on ·whether good·cause<existed to· 
excuse plaintiffs' ·noncompliance·, the court took the 
motion .under advisement. Aftez: .. the case was tried; 
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briefed and submitted,' the· trial court held that Code 
of;Oiyil.Ptocediii'e sectieiis'1!60-876 did riot epplY,--

.... ,('• • 1 l -~' • 

· Disclissioi! ofdohtentionil ·. · 
1. Failure of Plaintiffs to File Their CiJniplainl 

, Within 60 Days of Execution of 
the Contract on May 24, 1971, Was Not 

... : Jui"isdictioiial. · · 
There is no dispute·thlit plaintiffs'•conipleirit·was a. 

taxpayers' action seekmg· to cblillenge the viilidity of 
a conttact between a ;public :·agency '{Blitte County 
Board of Supervisors) and :<warteii: ·ooyernriient 
Code section· .·_5351 O/· TE'lating to···· validating 
proceedings provides:. "As u·sed in this article [arL• 5~ 
pt I;·div;.2, tit; 6l''local 'agency' mealiil coiinty,:city; 
city and· county, public· district· or a.ny public or· 

· municipa1 corporation,··.· public agency or public·· 
authotity." · 

GoveiJ1ment Code section 53SH.•ptovides: '!A local 
agency may ·bring an action to deterirtine the validity 
of its bonds, warrants, contracts; obligations ~110 or 
evidences:• of fodebtediless •pursuant ·to" Chapter• 9 . 
(commencing with!iSectlon:•8§0) •of Title ·t 0 of Part 2 
of the Qode of'C!:ivil.Procedure: "·.. · 

Code of:Ciyi! Procedure section· 860 provides:· "A 
public agency m11y upon':the•exiiltence·of any matter 
which under any othet.: law.' ·is au'tliorized-· 1o .ibe' 

· deteriiiined·pursuii.nt·to this chapter, iind'for-60 days· 
thereafter; bring-an action·-in the superior eourt oftbe·
counfy ·in which·· the ·principal office'--Of' the public 
agency· is located Jto' determine the:.,validity of such 
matter: The acti0n. shall i~e ·in the·:nature· of a 
proceeding in rem;'I 

Code ofCiyil Procedure section.:863 provides: "Ifno 
proceedings have been brought by the public agency 
pursuant to this chapter, any interested person may 
bring an action· 'Within· the th:ii.e an'd in· the .. cciuFt" 
specified by Sectkm-~860 tel' determiiie the· validity ·of · .. 
such·matler, The 'public' agency shall-be ii defenCiant-
and shall be ser\ied with·the summons.and,complaint ·. 
in the action ;in the manner ·provided by law fot:·the . 
service of' a: summons in ··a 'civil acticmdn •any such ·. 
action ·the summons shatl ·bii in the form prescribed in · 
Section: 861.1 .. except that in;.·addition to ·being•; 
directed-;rto 'allc-persons·:interested in •the ma.ttei" of 
[specifying the matter],' itshall also•be dixected-tothe'· 
pub!ic.-agency,· If the interested:peis'oh bringing such' 
action. fails. to .complete the <publication and.!such 
other notice'-.:as' :inay :~be: prescribed by. the:. coi.ni in 
accordance·with Section: 861 and to·file:pr-0ofthereof 
in the action· within· 60 "days .from the 'filing ·of· his · 
complaint,: the action ·shall be forthwitn··dismissed· on 
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the motion of the pilolic agency unless good cause for· 
such failure is shown by the interested. person." 

On April 2, 1970, Justice Mosk, in Citv of Ontario v. 
Superior Court. 2 Cal.3d 335, 3~9-344 [85 Cal.Rptr. 
149>·'466 P.2d 693]. · carefully summafized the 
statiitoiy biliary of Code cf Civil Procedure sections 
860-.!!lQ, and the consequences which resulted -'from · 
the enactment of sections 53510 and 53511 of the 
Government Code in·· 1963, Tue· Supreme Cciiift 
stated: "If, as the City-. here" argues, the· won:!' . 
'contracts' in section· 53511 is taken to mean any 
contract into whiCh the agency may lawfully· enter·; 
the farreaching expansion of the· statute becomes · 
apparent. The vast majority of such an agency's 
dealings are necessarily undertaken by n:i~iiirs'·0 o'f-, 
contracts; some involve routine ministerfal matters, 
but:• othei's ·embody important . policy decisions 
affecting'the'public·at large. · · 

"The public's opportunity to challenge those 
. deeisiortS, mcite6ver, is i:loinmeliilurately i'i:istticte'd by 
this -legislaticiti. ·section 863 of'chiipter'9 pfovides··that 
if the public ··agency <does -iiiit initiate •valioating 
proceedings; ,• any interested ·person· may :bring···il.ii' 
action withiii·the'ltime''ani:l-ii!:'the court :specified Hy ·. 
Section 8601of.ithis 'chapter to determine the·validny 
of such·.mattei'}· ·Tliis setiriiil· ilihocuous ·eiloiiii;h;i untJI' 
one reads sectiori 869::'No "'111 contest except'b)i'tbe· 
public agency 'or: its officer or agent of-Einy thing ·or· · 
matter under this chapter sha!l!'be made· othiii"'than ·' 
within the time and the manner herein specified.' 
(Italics added~) In other words;• while'·secticiil 863' ' 
says that an interested person 'may' bring such an 

. action, section 869 says bil must do sci or be forever 
barred from contesting the validicy of 'the agency's·· 
·action in a court of law. Yet no such restriction -iS·· 
placed on the agency itself, which is in effect 
authcnzed by section 869 to -disregard the· 60"diiy 
statute of liinitations iinposed by section 860: ' 

"The practical consequence of this statutory scheme 
shotild be-"clearly · recognized: an ageti·cy may 
indirectly but effectively 'validate' its action bjl doing 
nothing to validate it; unless an 'interested persoli1 

brings an action of his own under section 863 within 
the· 60"day pe\'icid/ the agency's ·action· will''become 
immune from attack whether it is legaUy vs.lid ·ot·lil:it. 
Indeed, in the case at bar the City concedes tl1is to be 
so. '·Thus· a statute whieh begins· by. providing· a 
remedy to be pursued by public agericie.9, expr_essly 
declaring it to be 'in the nature of a proceeding in 
rem' 'rn: 860), concludes by making it unnecessary for 
such-agencies to do anything a.t all;'and the incidental· 
or derivative remedy of an- 'interested•·peraon' tiirils · ·· 
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. out to be controlling. This is truly a case of the tail 
wagging the dog." ( Id. at pp. 341-342.) (Original 
italics; fn. omitted.) 

. . . 
Out' research has failed to disclose any legislative 

action which has sought to extend the 60-day period 
of time ·in which an action may be brought. by 
"interested persons" to . challenge the validity· of 
public agency contracts of the kind subject to the 
provisioru of sections 860 and 863. We hold that the 
trial court correctly. concluded that the contract for 
rendition of legal services to the county by Warren 
wwi not subject to sections 860 and 863, and thus the. 
question of '!good cause" for failure to publish 
summoru is ·of no· significance. ( CllJ! of Ontario v. 
Superior Court. supra. 2 Cal.3d 335: Arnold v. 
Nuwhall Countv Water Dist. Cl970) 11 Cal.Ano.3d 
794, 803 [96 Cal.Rptr. 894].) 

In City of Ontario. supra, at pages 343-344. the court 
stated: "On Its face, section 53511 would seem to be 
applieable. It lists, as matters for validation under 
chapter 9;:'rionds,' warrants, contracts, obligations or 
evidences of indebtedness' (italics added). There is no 
limitation or qualification on the word 'contracts,' and 
it would therefore appear to include a multipurpose 
municipal:., contract . such as the Ontario Motor 
Stadium Agreement. Yet the legislative history. of the 
statute suggests a contrary result. First, the _ 
Legislative ·Counsel's digest of the biU proposing . 
section 53 511 characterized the measure· as one 
allowing-·.•,:a local agency to bring an action · to 

- -determine"the-validity of evidences of indebtedness.' 
Second, "'ll:Z section 53511 was enacted as part of 
chapter 3 of part 1, division. 2, title 5, of the 
Government Code. Chapt~ 3 is entitled 'Bonds,' and 
deals exclusively with the power of local agencies to 
seU their bonds, replace defaced or lost bonds, and 
pledge their revenues to pay or secure such. bonds. If 
section 53511 was intended to be a provision of 
general application, logically it should have been 
placed in· article 4 ('Miscellaneous') of chapter 1 
('General') of the same part, in which a group of such 
unrelated matters are collecte_d. Third, the lcey 
language of section 53511 - 'bonds, warrants, 
contracts, obligations or evidences of indebtedness' -
was .taken directly from section 864 of chapter 9; 
under well-known canons of statutory interpretation, 
it should ordinarily be given the same meaning as it 
had in the earlier statute. But as a perusal_ of the 
companion 1961 legislation reveals, when chapter 9 
was adopted it was made applicable only to such 
matters as the legality of the local entity's existence, 
the validity of its bonds and assessments, and the 
validity of joint financing agreements with other 
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agencies. If section 53511 was intended to reach any . 
and all contracts into which an agency may le,wfu!Jy 

·enter, the restricted language of section 864 was 
inappropriate for that purpose'. Finally, that language 
is peculiarly inapt for expressing such a general 
meariing in any event, as it lists the word ' contracts' 
in' the midst of four other terms which all deal with 
the limited topic of a local agency's financial 
obligations." 

In the matter before us, plaintiffs sought an 
injunction to prevent the alleged illegal expenditure 
of public funds, an _action expressly authorized by 
section 526a of tbe Code of Civil Procedure, and to 
compel restitution, both remedies predating the 
enactment of section 53511 of the Government Code: 
Q) We hold that while the agreement to pay Warren 
the sum of $12,500 per month for legal services of 
course involves a public agency financial obligation, 
it is not the kiiid of financial obligation contemplated 
to be automatically validated· absent a challenge 
within the 60 days proscribed.in sections 860 and 863 
for instruments, such as bonds and assessments, 
whose very marketability may well depend upon their 
prompt and automatic validation upon the passing of 
the 60-day period. 

2. Authority of the Board of Supervisors to Contract 
f01· Rendition of Legal 
.Services to Indigents. 

Plaintiffs urge there are but two methods whereby · 
public funds may be disbursed by a county to 
attorneys . for legal services rendered to indigent 
persons in criminal, juvenile or mental health matters, 
namely, pursuant tci Government Code section 27700 
or Penal Code section 987.2. 

m In the area of criminal proceedings the right of an 
accused person, whether indigent or otherwise, to the 
immediate and effective assistance of •113 counsel 
is settled Jaw in California. (Cal. Const .. art. I. § 13; 
U.S. Const., 6th Amend.; 111 re Wi/lianw (1969) 1 
Cal.3d 168 [81 Cal.Rptr. 784, 460 P.2d 9841: People 
v. Ibarra CI°963) 60 Cal.2d 460 [34 Cal.Rptr. 863. 
386 P.2d 4871; Pen. Code,§ 987.)(I) Legal services 
for indigent persons at public expense are also 
mandated in juvenile and mental health matters 
where·a charge of wrongdoing is involved or restraint 
of liberty is possible. CWelf. & Inst: Code, § § 634, 
5111: Jn re Joseph T. (1972) 25 Cal.Ano.3d 120, 126 
[ 101 Cal.Rptr. 6061.l 

Section 27700 of the Government Code provides in 
part as follows: "The board of supervisors of any 
county may establish the office of public defender for 
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the county." (Italics ours.) 

The duties of the public defender if the office ls so 
established by the board; whether elective or 
appointive,· are specifically defined in Government 
Code section 27706. 

The agreement of May 25, 1971, did not establish 
the office of public defender in Butte County but was 
merely a contract between the county and Warren, 
whereby the latter agreed to provide, with a few 
exceptions, the usual and customary public defender 
legal services enumerated in Goyemment Code 
section 27706 to indigent persons in Butte County for 
an agreed swn of$!2,500 per month. 

Plaintiffs urge that since a public defender's office 
was not established, the board of supervisors was 
without authority to . enter into the subject contract 
with.Warren, becausePenal Code section 987.2 is the 
only remaining basis upon which coun8el for 
indigents may be· assigned and a reasonable 
compensation detennined and disbursed from public 
funds. 

Penal Code section 987:2 reads: "(a) In any case in 
which a person, including a person who is a minor, 
desires but is unable to employ counsel and in which 
counsel is assigned in the superior court, municipal 
court, or justice court to represent such a person in a 
criminal trial, proceeding or appeal, such counsel, in 
a county or city and county in. which there is no 
public defender, or in a case in whfoh the couri finds 
that because of conflict of interest or other reasons 
the public defender has properly refused to represent 
the person accused, shall receive a reasonable sum . 
for compensation and for necessary expenses, . the 
amount of which shall· be determined' by the court, to 
be paid out .of the general fund of the county. 

"(b) The sum provided for in subdivision (a) may be 
determined by contract between the court and one or 
more responsible attorneys after consultation with the 
board of supervisors as to the total amount of 
compensation and expenses to be paid, which shall be 
within .. the amount of "114 funds at.located by the 
board of supervisors for cost of assigned counsel in 
such cases. 

"(c) The board . of supervisors may by contract 
provide that any public defender duly appointed or 
elected may charge reasonable fees to the Department 
of CmTections for representing inmates of prisons 
under its control, and the Department of Correct.ions 
may upon approval by the court pay such fees into 
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the county treasury to be placed in the general fund · 
of the county. 

"(d) Counsel shall be appointed to represent, in the 
municipal or justice court, a person who desires but is 
unable to employ counsel, when it appears that such 
appointment is necessary to provide an adequate and 
effective defense for defendant." 

Ci!!) As we have seen, the contract between the board 
and Warren expressly reserved to the board the right 
to cancel the agreement upon 10 days' notice, "in the 
event the Superior Court or any of the judges thereof 
declines or refuses to appoint attoniey as defense 
counsel for indigents as' provided for herein for any 
reason other than a conflict of interest .... " 

Plaintiffs forcefully urge that if a public defender's 
office has not beem established in the county, then in 
those instances where private counsel is assigned to 

·represent an indigent person under section 987.2 of 
the Penal Code, the cciurt must fix a reasonable sum 
as compensation and expenses for 'such legal 
services. 

This court, in referring to the fixing of reasonable 
compensation in coµrt~assigned cases under section 
987a. (now ·5 987.2), held m Halpin v. Superior 
Court{! 966) 240 Cal.APP.2d 701. 706 [49 Cal.Rptr. 
8 S 71: "To substitute for the independent exercise of 
discretion of tlie court in each case where counsel is 
assigned to represent a criminal defendant uncler 
sect.ion 987a, the order fixing compensation dated 
November 16, 1965, may conceivably in some cases 
constitute an abuse of judicial discretion .... " Thus the 
trial court could ·not refuse to exercise its discretion 
by simply adopting a daily rate of compensation 
which had been previously established by the board 
of supervisors for court-assigned attorneys. (2) In 
substance, where assigned counsel for an indigent 
person questions the . reasonableness of the 
compensation to.be allowed, it is for the court and not 
the board to make that determination. In addition, 
since Halpin; section 987.2, subdivision (b), was 
amended to provide that the reasonable sum for· 
compensation of court-assigned counsel to represent 
indigents "may be determined by contract between 
the court and one or more responsible attorneys after 
consultation with the board of supervisors as to the 
total * 115 amount of compensation and expenses to 
be paid, which shall be withiri the amount of fundil" 
allocated by the board of supervisors for the cost of 
assigned counsel in such cases." 

In Jnwom v, Jystice Court 0968) 69 Cal.2d 832, 
.( 
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842 [73 Cal.Rotr. 410. 447 P.2d 1391], the Supreme 
Court stated: "In short, the fundamental flaw in the 
People's position is its unstated assumption that the 
courts are the guardians of the county coffers. In our 
system of government this is nqt, and should not be, 
their role. The Constitution and the statutes commit 
that responsibility, more appropriately, to the board 
of superviBors, assisted by such.officers as the district 
attorney, the county counsel, the treasurer, the 
controller and auditor, and the inquisitorial body of 
citizens, the grand jury." · 

(fil Consideration ·of the statutory and case law 
impels the conclusion that where a public defender's 
office has not been established in a county, the matter 
of reasonable compensation of court-assigned 
counsel for. indigent persons understandably involves 
some degree of cooperation between the court anci' 
the board of supervisors. The availability. of a 
reasonable sum of money to reasonably compensate 
assigned -counsel where required by. law is the 
responsibijity i;if the board of supervis'ors; whether 
indigent.persons entitled to counsel at public expense 
are being adequately represented by reasonably 
compensated counsel is for the court to determine. 
Where the court is required to determine the 
reasonableness of compensation, section 987.3 of the 
Penal Code enumerates the factors which the court 
shall consider. 

... ~· ,; 

In substaiice, . plaintiffs realiy urge . that sections 
987 .2 and:9B7.3 create a right in every member of the 

· ·Bar. in 'a0"given county to be appointed to represent 
indigent persons at public expense where there is no 
established public defendef's .office. (1) · Such 
contention is not necessarily consistent with the 
purpose of providing reasonable compensation for 
counsel assigned to indigent persons. That purpose is 
to insure indigent persons the legal services of 
competent a~omeys who are at ·least reasonably 
compensated;· and thereby contribute·.to the ultimate 
objective of the people of this state, who are the 
source of the compensation, to p_rpvlde equal justice 
under the law to any accused person regardless of 
financial condition. · · 

The record indicates that the instant controversy 
arose because the Board of Supervisors of Butte 
County was rightly concerned with the possible 
increased. cost of compensation and expenses which 
would be incurred' for court-assigned counsel to 
defend indigent persons during the ensuing fiscal· 
year. While the board has the ,duty to· provide the 
money to reasonably compensate defense counsel for 
indigent persons in Butte County, the people of *116 
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Butte County are entitled to · expect their elected 
representatives, both the board of supervisors and the 
courts to act with fiscal responsibility. The saving of 
substantial public funds without diminishing the 
quality of reasonably compensated defense counsel in 
indigent cases is not . only prudent, but tends to 
enhance the public's respect for our judicial system. 

It is apparent the agreement between Warren and the 
board of supervisors would be of little impact if the 
courts in which Warren agreed to provide counsel for 
qualified indigents refused to assign him to act. Thus 

. to the extent that the court remains the final authority 
for assignment of counse~ the court retains the 
inherent means and carries out its contracting 
responsibility of passing on the matter of reasonable 
compensation for assigned counsel in indigent cases. 
~ The judicial act of assigning· counsel with 
knowledge of the compensation contract between the 

. board of supervisors and Warren constitutes judicial 
·approval and ratification of reasonable compensation 
under the circumstances. 

Finally, subject to the foregoing rule that the court is 
to determine whether indigent persons entitled to 
counsel at public 'expense . are being adequately 
represented by reasonably compensated counsel, we 
think authority for the challenged contract is found in 
section 31000 of the Government Code· (as it then 
read); "The board of supervisors may contract with . 
and employ any person for the furnishing to the 
county, or to a county officer, or for any court within 
the county, or for and on behalf.of any district within 
the county for furnishing to the. district, of special 
services and advice in financial, economic; 
accounting, engineering, legal, medical, or 
administrative matters, or in matters related to the 
c_ourts, by any persons specially trained and 
experienced and who is competent tq perlonn the 
special services required .. 

"The authority herein given to contract shall include 
the right of the board of supervisors, to contract for 
the issu_ance and·preparation of payroll checks. 

"The board may pay from any available funds such 
compensation to any sui;:h expert as it deems proper 
for the services rendered," 

While the last sentence of the foregoing code section· 
may appear to be inconsistent with the' ultimate 
responsibility of the court in determining reasonable 
compensation for court-assigned counsel, the 
exercise of.this duty by the court arises where there is 
no contract between the board of supervisors and 
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counsel HBsigned by the court to represent indigents 
or where assigned counsel challenges the adequacy of 
compensation sought to be set by the board (see 
Halpin, supra). *117 

If in the judgment of the court a particular counsel 
possesses the requisite ability to represent adequately 
an indigent person in the particular matter before the 
court, and such counsel is satisfied with the 
compensation cmitractually arrived at between 
himself and the - board of supervisors, there · is 
generally no need for. Judice.I intervention to fix 
reasonable compensation under the particular 
circumstances. This is the case at bench. · 

Accordingly we hold that the Board of Supervisors 
of Butte County· had the authority pursuant to . 
Govemment Code section 31000 to enter into the 
e.greem_ent with Warren. 

3. Allocation of Compensation Between Services and 
Investigatory Expenses. · 

(]) Paragraph 6 of the agreement provides that the 
cost of criminal investigators is to be borne by 
Warren. Plaintiffs urge this creates a. "conflict of 
interest in the ultimate[,) [n]o matter how 
conscientious and .ethical such· counsel may be," .and 
"thus, the attorneys representing the indigents face 
the cruel dilemma. resulting from the fa.ct that every 
dollar spent for investigation means 8. dollar less for 
the three attorneys." 

We see no dilemma or conflict at all, since an 
attorney's duty runs to. his client, not the attorney's 
pocket: We ·reject plaintiffs' contention that a mere 
possible opportunity for misconduct is a. legal basis to 
void the contract It is a judgmental matter for 
defense counsel to decide how much thiie and 
expense required for ·investigatory or research effort 
may be ree.sonably productive for the defense be.sed 
upop the particular case. An attorney is duty bound to 
explore reasonably and seelc to verify possible 
defenses in order to meet the constitutional standard 
of adequate defense counsel. ( People v. · Ibarra .. 
supra, 60 Ca!.2d 460.) 

Our S11preme Court has expressed in broad language 
the principles applicable to appointed criminal 
defense counsel: "[W]hen the public defender is 
appointed to represent a. defendant accused of a 
crime, he becomes the attorney for said-defendant for 
all purposes of the case and to the same extent as if 
regularly retained and employed by the defendant. 
The judge of the trial court has no more authority or 
control of him than he he.s of any other attorney 
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pre.cticing ·before his court. The public defender is 
· free from any restraint or domination by the district 
attorney or of the prosecuting authorities. He is as 
free to a.ct in behalf of his client as if he had been · 
1·egularly employed and retained by the· defendant 
whom he represents. Were it not so his client would 
not be afforded the full right 'to have assistance of 
counsel for his defense' which the Constitutions, both 
state and federal, give to one accused of crime. With 
such plenary powers given a public *118 defender 
when appointed to defend one acciised of crime, it 
necessarily follows that no act of his in advising his 
client or in defending the latter upon the charge 
against him can be considered in any different light 
than if such a.ct were performed by an attorney 
regularly employed and retained by the defendant." 
(In re /fough (1944) 24 Cal.2d 522, 528-529 (150 
P.2d 448},) 

Finally, we think the interest of the accused indigent, 
his counsel and the public may well be better· served 
by the· employment of a full-time investigator by 
Warren, l"llther than· on a. case-by-case basis. 

4. TM Contract Was Not the Result of Solicitation by 
Warren. 

Plaintiffs urge that since the board of supervisors did 
not talce formal action to invite Warren's offer before 
it we.s submitted, the offer to furnish legal services to 
indigents in Butte County amounted to solicitation of 
business by an attorney in violation of Business and 
Professions Code sections 6152 and 6153. The record 
shows that a. news article reflected the ·board's 
concern with anticipated m·creaiiing costs of court
e.ppointed counsel in the various courts of !he cou!Jty, 
and in fact WB.ITen was requested by a. member of the 
boa.rd to submit an offer for consideration by the 
board respecting such matter. (2) There is no 
evidence that tbe idea to submit the offer originated 
with Warren (see People v. Leyv (] 93 5) 8 Cal.App.2d 
Supp. 763, 769 [SO P.2d 509]), and we find no 
"solicitation of business" by Warren within the 
meaning of the Business and Professions Code. 

5. Competitive Bidding Was Not Required. 
QQ) Plaintiffs seek to bring the agreement to render 
legal services to indigent persons within the purview 
of public works contracts. They cite no authority for 
such position, and our research fails to disclose any. 
Here the service to be rendered at public expense was · 
professional in nature. Since the board· haa a 
responsibility both to the public and to the indigent 
person in need of counsel, the boa.rd is en ti tied to rely 
'upon its own knowledge and judgment as to the 
.reputation of counsel in the county in order to equate 
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the experience, reputation and skill of couniiel with 
the amount of funds to be allocated to the defense of · 
indigent cases, and thus contribute in cooperation 
with the courts to the ultimate goal that indigent 
persons be adequately represented by adequate 
counsel. 

6. There Was No Conflict of Interest. 
Ul.) Plaintiffs ·urge next that because the District 

Attorney of Butte County resigned and became an 
associate of Warren rendering legal services * 119 to 
indigent persons, a conflict of interest was created. 
None of the conflict cases cited by plaintiffs are 
applicable since all involved situations where defense 
counsel, at the time". of representation of the· accused, 
maintained directly or indirectly a continuing 
relatioruhip with the prosecutor's office, or held a 
confidential attorney-client relationship with · the 
accused and later became the prosecutor. 

In People v. Rhodes (1974) 12 Cal.3d 180, 186 [ill 
Cal.Rptr. 235. 524 P.2d 363). our Supreme Court 
recently disapproved of the appointment of a city 
attorney. with . prosecutoriol responsibilities to 
represent an indigent defendant. The case at bench is 
clearly distinguishable since the record before us 
fully establishes that Mr. Mueller, the fonner district 
attorney, ~resigned from office and severed his 
connections with the prosecutor's office before he 
undertook. assignment to represent indigent persons 
in Butte County. In addition, such assigned services 
were rende"red on a per diem basis to indigent persons 
whose case arose after Mueller left . the district 
attorney's office, · thus eliminating even the 
appeara110e of impropriety. ( Rhodes. supra. at p. 
ill.) 

Section 6131 of the Business and Professioru Code 
provides in part: "Every attorney is guilty of a 
misdemeanor and, in addition to the punishment 
prescribed therefor, shall be disbarred: 

"(b) Who, having himself prcisecuted or in any 
manner aided or promoted any action or proceeding 
in· any court as district attorney or other public 
prosecutor, afterwards, directly or indirectly, advises, 
in relation to or takes any part in the defense thereof, 
as attorney or otherwise, or who takes or receives any 
valuable consideration from or on behalf of any 
defendant in any such action upon any understanding 
or agreement whatever having relation to the defense 
thereof." · 
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Plaintiffs do not urge that Mueller violated section 
§111 subdivision (b ), sup1·a, nor does the record 
before us even support such an inference. Finally, we 
note that the agreement was between. Warren and the 
board of supervisors. Whom Warren engaged to 
assist him in tlie performance of his to-be-assigned 
duties did not affect the validity of the agreement. . -

"-
7. Adequacy of Notice of Board's Action. 

(12a) There is no dispute that the meeting of May 
25, 1971, at which the subject agreement with 
Warren was considered, approved and executed, was 
a regular meeting of the Butte County Board of 
Supervisors. The agenda item made it clear that the 
board was to hear and consider an offer to supply 
*120 public defender services to the county. There is 
no evidence that the agenda was not properly posted 
as required by Government Code section 25151 and 
it must be thus presumed that the county clerk duly 
perfonned his duty. (Evid. Code. § 664.) 

The subject matter and contract were not of such 
nature as to require special statutory notice. Plaintiffs' 
reliance on Carlson v. Poradise Unified Sch. Dist. 
(1971) 18 Cal.AppJd 196 [95 Cal.Rptr, 650). is 
misplaced. (il) In Carlson, we stated at page 199: 
"There has been a long and vigorous battle fought 
against secrecy in government. [Citations.] It Is now 
the rule that local governing bodies, elected by the 
people, exist to aid in the conduct of the people's 
business, and thus their deliberations should be 
conducted openly and with due notice with a few 
exceptions not applicable here. (See Gov. Code, § ... 
54950 et seq.; cf. 3 Wilkin, Summary of Cal. Law 
(1960) Constitutional Law, § 116, p. 1919; 70 
Ops.Cal.Atty.Gen. 113.)" 

We strongly reaffirm the foregoing rule, with the 
observation that where the subject matter is 
sufficiently defined to apprise the public of the matter 
to be considered and notice has been given in the 
manner required by law, the governing body is not 
required to give further special notice of what action· 
it might !alee. (12b) The agenda item made it clear 
that tinder the heading of public defender there had 
been an offer to supply public defender services to 
the county by Jerome Warren and John .Schroder, two 
local lawyers who were interested in supplying such 
services to the county. We hold that the definition of 

· the subject matter and n·otice given were sufficient to 
meet due process standards. 

Judgment affirmed. 

Richardson, P. J., and Janes, J., concurred. 
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A petition for a rehearing was denied November 29, 
1974, and appellants' petition for a hearing ·by the 
Supreme Court was denied January 8, · 1975. 
Richardson, J., did not participate therein. "'121 

Cal.App.3.Dist., 1974. 

Phillips v. Seely 

END OF DOCUMENT 
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c 
JOHN WALTZ, Petitioner, 

V; 

ROBERT D. ZUMWALT, as County Clerk; etc., 
. Respondent; SAN DIEGO COUNTY 

DEPARTMENT OF SOCIAL SERVICES, Real 
Party in Interest. 
No. D002407. 

Court of Appeal, Fourth District, Division. I, 
California. 

May 2, 1985. 
SUMMARY 

A county clerk refused to prepare and certify a 
record of public conserviitorship proceedings for an 
indigent; who wanted to appeal· the imposition of a 
conservatorship and his confmement to a mental 
health facility, until the· indigent paid for · the · 
transcript. The indigent told the cleric by letter he 
would present a fonna pauperis to the court to get the 
fee waiviid, but the clerk refused to give him the time 
to make his request by not extending the time for fees 
to be deposited and instead entered a default. 

The Court of Appeal issued a peremptory writ of 
mandate directing · the county · clerk to vacate its 

.. notice of default and to prepare·ii record for appeel at 
county expense. The court held that although 
involuntary commitment proceedings under the 
Lanterman-P~tris-Short Act (Welf. & Inst. Code, § 
5000 et seq.) are· civil in nature, the possibility of 
confinement, perhaps for life, invokes due proceas 
and equal protection guarantees which require· that 
indigent · persons appealing · grave disability 
proceedings be furnished with the necessary record 
for appeal free of charge. (Opinion liy Brown 
(Gerald), .P. J., with Wiener and Work, JJ., 
con curring.) 

HEADNOTBS 

Classified to California Digest of Official ReportS 

(l) Incompetent Persons § 4--Determination o·f 
Status--Proceedings•-Appeal-- Right· of Indigent to 
Free Transcript. 
An indigent person found to be "gravely disabled" 
and involuntaiily committed to ·a mental hospital 
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under the Lanterman-Petris-Short Act CWelf. & Inst. 
Code. § 5000 et seq.) was entitled to a free transciipt 
of the public corniervatorship proceedings for 
purposes cif appeal, at county expense. Although 
proceedings under the act are civil in nature, a person 
may be '*836 involuntarily committed ta a mental 
hospital,:perhaps for the rest of his life. Accordingly, 
due process and equal protection guarantees require 
such a person to be furnished with a complete and 
adequate record on appeal. There is no state interest 
in not- providing a free transcript to an indigent 
conservatee. 

[See ·ca!.Jur.3d, Incompetent. Addicted, and 
Disordered Persons,§ 113: Am.Jur.2d, Incompetent 
Peraons, § 25.) 

COUNSEL 

Sharron Voorhees, under appointment by the Court 
of Appeal, for Petitioner:' 

Lloyd M. Harmon, Jr., County Counsel, Howard P. 
Brody, Chief Deputy County Counsel, and Thomas 
B. Montgomery, Deputy County Counsel, for 
Respondent and for Real Party in lliterest. · ' 

BROWN (Gerald), P. J. 

John WaJtz. wants to ·appeal the imposition of a· 
conservatorship and his confinement in a county 
mentel health facility. We determined he is. indigent 

· and. we appointed appellate · counllel for him. The 
· county clerk, however, refused to prepare and certify 
the record until Waltz paid $634 (Cal. Rules of Cou1t; 
rule 5(c)). Waltz told the clerk by letter he would 
present a forma pauperis to the court to get the'· fee 
waived. The clerk refused to give him the time. to 
melce his request by not extending the time for fees to 
be deposited and instead entered a default. [FNI] 

· FNI Waltz was foreclosed by the clerk's 
entry ·of default from seeking relief in 
superior court. Thus, the court is not joined 
as a party in these proceedings. 

WWaltz petitioned this court for a writ of mandate. 
He' claims a pubiic conserv.atorship· proceeding is 
criminal in nature and he is entitled to free transcripts 
as well as appointed counsel. Recognizing Waltz is 
.representative of a class of'persons similarly situated, 
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we issued an alternative writ After further briefing 
and argument, we issue the peremptory writ. 

The clerk's contentions .assume proceedings under 
the Lanterman-Petris-Short Act are civil in nature and 
any appeal must follow the rules for civil appeals. In· 
civil appeals, costs must be deposited in advance or 
waived by *837 the court (Cal. Rules of Court. rule 
iL2}). Waltz wanted to.request a waiver of costs but 
was.foreclosed by the clerk's entering the default. The 
clerk argues the superior court cannot authorize a 
waiver of fees . and this court ·cannot. order the 
superior. court directly to provide a free transcript; 
although we might ul).der ordinary circumstances. 
order the superior court to waive fees, we cannot do 
so here, says the clerk, because the superior court has 
not been joined as an indiapensabl~.parly (Code Ciy. 
Proc .. § 389). · 

In addition, the clerk argues if this. court were to 
order free transcripts be prepared, we would have no 

·authority to order payment for their preparation since 
only the Legislature can authorize the expendi111re of 
public funds for indigent civil litigants ( Paime v, 
Superior Court (1976) 17 Cal.3d 908, 920 [132 
Cal.Rptr. 405. 553 P .2d 565]). The fact. the 
Legislature. provides payment by the county for 
transcript costs in criminal cases (Pen. Code, § · 
1246.5) and fails to' do so for proceedings under the 
Lanterman-Petris-Short Act (Welf. & Inst. Code. § 
5000 et seq.) shows the intent of the Legislature that 
these costs not be borne by the county. Counsel have 
in some civil cases been appointed for indigeut 
litigants even after the· court found the county could 
not pay them because attorneys have a professional 
r~ponsibility to accept "the cause of the .defenseless 
or the .oppressed" (Bus. & Prof. Code, § 6068; subd. 
(h)). Court reporters are not subject . to such 
legislation and cannot be required ·to absorb the cost 
of preparing free transcripts for the indigent. 

Although proceedings under the Lanterman-Petris· 
Short Act are civil in nature (see Welf. & Inst. Code. 
§ 5118), Waltz, or any person similarly situated, may 
be involuntarily committed to a mental hospital. If be 
is found to be "gravely disabled" (Welf. & Inst. Code. 
§ §. 5352. l, 5353), this confinement may continue 
for a year with the possibility of additional year-long 
extensions (Welf. & Inst. Code, § § - 5358, 5361), 
perhaps for the rest of his life. Persons confmed in 
mental hospitals are . deprived of their personal 
freedom ( In i·e Roger S. Cl 977) 19 Cal.3d 921. 929 · 
[141 Ca!.Rptr. 298, 569 P.2d 1286); People y. 
Burnick 0975) 14 Cal.3d 306. 323 [121 Cal.Rptr. 
488. 535 P.2d 3521: see People v. Olivas 0976) 17 
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Cal.3d 236, 244-245 [131 Cal.Rptr. 55. 551 P.2d 
1Zfil It is no less incarceration because it is called 
civil or because it is deemed to be remedial or 
beneficial ( Conservalorshjp o( Roule! CI 979) 23 
Cal.3d 219, 225 [152 Cal.Rptr. 425, 590 P .2d 11: see 
Ramona R ·v. Superior.Court 0985) 37 Cal.3d 802, 
lli [210 Cal.Rptr. 204. 693 P.2d 789)). Because of 
th.e potential for loss of liberty and the social stigma 
associated with . such commitinents, a jury 
determining whether ·a person is gravely disabled 
must consist of 12 jurors and arrive at a unanimous 
verdict ( Conservatorship o(Rou/et. supra .. 23 Cal.3d 
at p. 230). The standard of proof at such a hearing is 
that of beyond *838 a· reasonable doubt ( People v. 
Thomas Cl977) 19 Ca1.3d 630, 638 [139 Cill.Rptr. 
594, 566 p .2d 228]). . 

In Griffjn y, Illinois (1956) 351 U,S, 12 [JOO L.Ed. 
891. 76 S.Ct 585, 55 A.L.R.2d 10551 the Uriited 
States Supreme. Court held "a State may not grant 
appellate review in such a . way as to di.scriminate 
against some. conv.icted defendants on ·account of 
their poverty. There, as· in Dr aver ~ Washington 
UI963) 372 U.S.)487 [ 9 L.Ed.2d 899, 83 S.Ct. 7741. 
the right to a free transcript on appeal wa5 fu issue. 
[In Douglas v. California] the issue is whether ... an 
indigent shall be denied the· assistance of cou)isel on 
appeal. In either case the· evil is tbi: same: 
discrimination against the indigent. For there can be 
no equal justice where the kind of an appeal a man 
enjoys 'depends on the amount of money he.has.' 
Griffin v. Illinois. supra .. [351 U.SJ at.p. 19." ( 
Douglas v. Ca/i(ornla Cl 963) 3 72 U.S, 353. 355 [9 
L.Ed.2d 811, 813-814, 83 S.Ct. 814. 815-816).) 

. . 
Against this criminal law . background, it is not 
surprising Waltz received the. benefit of appointed 
trial courisel CWelf, & Inst. Code, ·§ 51I1; Gov. · 

·Code. § 27706°; Pen. Code, § 1240). This court 
appoints counsel for indigent persons wishing to 
appeal grave disability proceedings. under · the 
Lanterman-Petris-Short Act (Gov. Code, S 15421l. 
Common 'sense dictates appointed appellate counsel 
caruiot act on Waltz's behalf without a transcript of 
the trial proceedings. ·waitz's constitutional right to 
effective counsel includes the right to reasonably 
necessary ancillary services ( Corenevsky v. Superior 
Co111·1 (1984) 36 Cal.3d 307~ 319-320 [204 Cal.Rptr. 
165, 682 P.2d 360)). Indigent persons appealing 
grave disability proceedings must be prpvided with 
the necessary record for appeal free o'f charge, 

Welfare and Institutions Code section 5305, 
concerning p.ostcertification proceedings for 
immi~ently dangerous persons, provii:!es for 
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constitutional due process guarantees es set out in 
Callfomia Constitution, article I. section ll· · That 

· constitutional section ·relates to various safeguards in 
criminal proceedings ·such as speedy trial and 
assistance of counsel. It has been held to apply to 
proceedings for the gravely disabled as well, at least 
es to the requirement of a unanimous jury. [FN2] In 
addition, it states no person may be deprived of his 
liberty without due process of Jaw. Due process 
includes the right to a complete and adequate record 
on appeal. Waltz is in danger of losing his liberty. To 
deny him a record is to deny him access to the courtS 
at a time when the state is prepared to ·confine him 
involuntarily. To threaten to do so is a threat to 
violate Waltz's rights to due process and *839 equal 
protection (see Jn re Jamey R. (1978) 83 Cai'.App.3d 
971. 980 (148 CaLRptr, 1451: In re Armstrong {1981) 
126 Cal.App,3d 565. 570 [178 Cal.Rotr. 902]). He is 
entitled to a complete transcript of the proceedings 
free of cost. 

FN2 The proposed conservatee does not, 
however, have the right not to· testify nor 
may he assert the defense of do.uble 
jeopardy in instances where a petition to 
reestablish the conservator can be filed. ( 

. Conservatorsh!p of Baber (1984) 153 
Cal.App.3d 542. 550 [200 Cal.Rptr: 262],) 

Closely aligned with the concept of due process is 
that of equal protection. Waltz is unable to have 
appellate review of the court's determination to 
deprive him of his freedom because he lacks the 
funds to have a proper transcript prepared, Where 
one's liberty is at stake application of the strict 
scrutiny test is required. It then becomes the -
government's burden to justify the procedure by 
showing it has a compelling interest which is 
furthered by the procedure in question. Since Waltz 
did not present the argument of equal protection, the 
county has, quite properly, not attempted to justify its 
practice. However, in light of the potential of keeping 
Waltz in custody involuntarily for the remainder of 
his life, this court is unable to -discern any possible 
state interest in not providing a trilnscript to 
counterbalance Waltz's position. At the court's 
request, the county provided information from 1981 
to the present on appeals of mental health 
proceedings. These data snow there were less than 
five requests for transcripts per year at a total cost of 
less than $1, 000 per year. Equal protection demands 
that Waltz be provided a free transcript. 

The county suggests if Waltz is entitled to a free 
record, it should be under the conditions set out in 

Page3 

Crespo v. Superior Court 0974) 41 Cal.App.3d 115. 
119-120 [115 Ca!.Rptr. 681] where the superior court 
was instructed to determine whether 1:1 complete or 
partial transcript was necessary or whether a settled 
statement wo.uld suffice. However, Crespo is a case 
where free transcripts on appeal were granted to 
indigent parents seeking custody of their children. 
Here, we deal with persons threatened with Joss of 
liberty and exposure to social stigma,, persons 
similarly situated to defendants in criminal matters. 
As such, they must be granted the same benefits as if 
the proceedings were truly criminal. 

Let a peremptory writ of mandate issue directing the 
county clerk to vacate its notice of default. In that 
petitioner hes been found indigent by this court and 
counsel has been appointed, the county is ordered to 
prepare a record for appeal, the expense to be borne 
by the county. 

Wiener, J., and Work, J., concurred. *840 

Cal.App.4.Dist., 1985. 

Conservatorship of Waltz 

END OF DOCUMENT 
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Issue: Mentally Disordered Offenders: Treatment as a Condition of Parole 
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Each commission malling list Is continuously updated as requests are received to include or remove any party or person 
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list Is available upon request at any time. Except as provided otherwise by commission rule, when a party or Interested 
party files any written material with the commission concerning a claim, it shall simultaneously .serve a copy of the written 
material on the parties and Interested parties tc the claim Identified on the mailing llst provided by the commission. (Cal. 
Code Regs., til 2, § 1181.2.) · 

Mr. Mark Sigman 
Riverside County Sheriff's Office 
40~5 Lemon Street 
P 0 Box 512 
Riverside, CA 92502 

Mr. David Wellhouse 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 

Office of the County Counsel 
County of San Luis Obispo 
County Government Center, Room 386 
Sari Luis Obispo, CA 93408 · 

Ms. Susan Geanacou 
Department of Finance (A-15) 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Mr. Steve Kell 
California State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814-3941 

Ms. Marianne O'Malley 
Legislative Analyst's Office (8-29) 

925 L Street, Suite 1000 
Sacramento, CA 95814 
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Tel: (951) 955-2700 

Fax: (951) .955-2720 

Tel: 

Fax: 

(916) 368-9244 

(916) 368-5723 

Tel: (805) 781-5400 

Fax: (805) 781-4221 

Tel: (916) 445-3274 

Fax: (916) 324-4888 

Tel: (916) 327-7523 

Fax: (916) 441-5507 

Tel: (916) 319-8315 

Fax: (916) 324-4281 



Mr. J. Bradley Burgess 
Public Resource Management Group 
1380 Lead Hm Boulevard, Suite #106 

Tel: (916} 677-4233 . 

Rosevllle, CA 95661 Fax: (916) 677-2283 

Ms. Jesse McGulnn 
Department of Finance (A-15) Tel: (916} 445-8913 
915 L Street, Bth Floor 
Sacramento, CA 95814 Fax: (916) 327-0225 

Ms. Bonnie Ter Keurst Claimant 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 

Tel: (909) 386-8850 

222 West Hospitality Lane Fax: (909) 386-8830 
San Bernardino, CA 92415-0018 

Mr. Stephen Saucedo 
Department of Mental Health (A-31} Tel: (916) 654-2316 
1600 9th Street, Room 153 
Sacramento, CA 95814 Fax: 

Ms. Ginny Brummels 
State Controller's Office (B-08) Tel: (916) 324-0256 
Division of Accounting & Reporting 
3301 C Street, Suite 500 Fax: (916) 323-6527 
Sacramento, CA 95816 

Mr. Allan Burdick e 
MAXI MUS Tel: (916) 485-8102 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 Fax: (916) 485-0111 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 

Tel: (213) 97 4-8564 

500 W. Temple Street, Room 603 Fax: (213) 61.7-8106 
Los Angeles, CA 90012 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Blvd. 

Tel: (949) 644-3127 

P. O. Box 1768 Fax: (949) 644-3339 
Newport Beach, CA 92659-1768 

Mr. Jim Jaggers 

Tel: (916) 848-8407 
P.O. Box 1993 
Carmichael, CA 95809 FaX: (916) 848-8407 
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Ms. Beth Hunter 
Centratlon, Inc. 
8570 Utica Avenue, Suite 100 

Tel: (666) 461~2621 

e Rancho Cucamonga, CA 91730 Fax: (866) 461-2682 

Ms. Catherine Van Aken 
Attorney General's Office Tel: (916) 324-5470 
1300 I Stree~ 17th Floor 
P.O. Box944255 Fax: (916) 323-2137 
Sacramento, CA 95814 
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~un 23 06 09134a San Bern·ard i no 

AUDITOR /CONTROLLER-RECORDER 
COUNTY CLERK 

.UDITDR/CONTROLLER • 222 Wast Hospltallty Lane, Fourth Acor · 
San Bernardino. CA 92415-0018 • (90Q) 387-6322 • Fax (909) 386-8830 
RECORDER • COUNTY CLERK • 222 West Hospitality Lano. Flra1 Floor 
San 3am11rdlno, CA 92415-0022 • (909) 38H306 • Fux (909) 386-8940 

June 23, 2006 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Stre.et, Suite 300 
Sacramento, California 95814 

And Interested Parties (See Enclosed Mal/Ing List) 

9093871062 
nAI1.1Dl l l 

COUNTY Or SAii BeRNARDINO 

LARRY WALKER 
Audltor/Controll1.1r-fiocordor 

County Cl\lrk 

ELIZABETH A. STAABUCK 
As,l~IHnl AucJltor/Controller-R~cordor 

AAalatont County CIArk 

RECEIVED 
JUN 2 3 2006 

COMMISSION ON 
STATE MANDATES 

RE: Response to Draft Staff Analysis . 
Mentally Dlsorder Offenders: Treatment as a condition of Parole 
(OO-TC-28, 05-TC-06) 
Penal Code section 2966 
Statutes of 1985, Chapter 1419; Statutes of 1986, Chapter 858; Statutes of 
1987, Chapter 687; Statutes of 1988, Chapter 658; Statutes of 1989, Chaptetr 
228; Statutes of 1994, Chapter 706 · · 

. . 

Dear Ms. Higashi: .. 

We herein submit our review of the Draft Staff Analysis for the test claim "Mentally 
Disordered Offenders: Treatment as a Condition of Parole (OD-TC-28, 05-TC-06)." 

We concur with the Commission staff's findings for the following two reimbursable 
activities: 

• District Attorney services to represent the people, and 
• Public Defender services to represent indigent petitioners. 

However, we would note that the staff analysis did not acknowledge In the conclusion, 
nor discuss within the document body, the fact that both services are specialized to deal 
with complex psychiatric issues. . 

The County of San Bernardino (County), as claimant, also requested reimbursement for 
the following activities: · 

• Expert witness and investigative services, and 
• Sheriff's department services to transport inmates between prison or the state 

hospital and court house, care and custody associated with confinement 
awaiting, during and after the court proceeding. 
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Ms. Paula Higashi 
Executive Director 

San Bernardino 

Commission on State Mandates 
June 23, 2006 
Page 2 

9093871062 P• 3 

MDO commitment trials pursuant to Penal Code §2966, address the diagnosis of a 
mental disorder, Its remission status, and an assessment of rlsk stemming from the 
diagnosed mental disorder. These are precisely the issues addressed in MDO 
commitment trials pursuant to Penal Code §2970 and 2972, for which the above . 
referenced 'activities' have been found to be reimbursable. MDO adjudications, 
whether pursuant to 2966 or 2970/2972, are by definition, expert driven. 
Representation without the assistance of expert witnesses would constitute ineffective 
assistance of counsel. 

The. County feels that the items as stated ·above are reasonably necessary to comply 
with the mandate. The draft staff analysis acknowledges that the claimant is. seeking 
reimbursement for these activities (Claimanrs Position (page 6) and Issue 1 (page 9-
10)). 

On page 10, staff states "Activities of the district attorney, representing the people, and 
public defender, representing indigent offenders,· are mandated ·by the test claim 
legislation." 'Activities,' as referenced above is a broader term and encompasses more 
than the District Attorney 'services' and Public Defender 'services' as listed in the 
conclusion of the draft staff analysis. The County Is Interpreting the 'Activities' as 
referenced above to ·include expert witnesses, investigators,· and sheriff's department 
transportation and custodial services, based on Footnote 25, attached to the staff's 
statement. The staff analysis is acknowledging the necessity for activities outside the. 
narrower scope of District Attorney services and/or Pubiic Defender services: 

Please contact me at (909)386-8850 or Wayne Shimabukuro at (909)386-8994 with any 
questions regarding the above . 

. DECLARATION of CLA.IMANT: 

The foregoing facts are know to me personally and if so required, I could and would 
testify to the statements made herein. I declare under penalty of perjury under the laws 
of the State of California that the statements made In this document are true and 
complete to the best of my personal knowledge and as to all matters, I believe them to 
be true. 

~;/~'lul- ~1 7)~ d.t: 
Bonnie Ter Keurst . · 
Manager, Reimbursable Projects 

BT:dlp 
Enclosures 
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M:;illng Information: Completeness Determination 

Mailing List 

Mentally Disordered Offenders: ireatment as a Condition of Parole 

TO ALL PARi!ES AND 1NTERESiED PARTIES: 

p.4 

Each cornmisston malling list is continuously updated as requests !lire receil~d to include or remoV<: any party or person 
on the malling list, A cu1Tenl malling li5t is pro\lded with commission correspondence, and El copy or the current malling 
llst Is £1\/3ilable upon request at any time. Except as pro\lded otheiwise by commission rule, when a party or Interested 
party flies 1my written material with the commission concerning a claim, it shell slmultanl!lously ser.e a copy of the written 
material on the parties and lnterosteid parties to the claim identified on the rm:iiling list pro>idcd by the commission. (Cal, 
Code Regs., tit. 2, § 1181.2.) · 

Mr. Marl< Sigman 
Riw:rside County Shl!lrif!'s Office 
4095 Lemon Street 
P 0 Box 512 
Rlvars!de; CA 92502 

., 

Mr. Dalli.d Wellhouse 
Dallid Wellhouse & Associates, Inc. 
9175 Kiefer Blw, SultEJ 121 
sacrame"nto, CA 95826 

Otf\ce of the County Counssl 
County Of San Luis Obispo 
County Go1emment Center, Room 386 
San.t..:ufs~Oblspo, CA 93408 

Ms. Susan Geanacou 
Department of Finance (A-1 S) 
915 L Street, Suite 1190 
Sacramonto, CA 95814 

Ms. Terrie Tatoslan 
Department of Mental Ho::ilth (A-31) 

· 1600 9th Street. Room 150 
Sacramento, CA 95814 . 

Mr. Stew Kell 
Califomle Slate Association of Couritie$ 
1100 K Street, Sulla 101 
Sacramento, CA 95814-3941 

Page: 1 

Tel: (951) 955·2700 

F::ix: (fJ51) 965-2720 

Tel: (916) 368-9244 

!=ax: (916) 368·5723 

Tel: (805) 781-5400 

Fax: (805) 781-4221 

Tel: (916) 445-3274 

Fax: (916) 324-4888 

Tel: (916) 654-2378 

r=:ax: (916) 654-2440 

Tel: (916) 327-7523 

Fax: (916) 441-5507 
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' 

Mr. Glen E1.erroed 

e City of Newport Beach Tel'. (949) 644·3127 
3300 Newport Bl'<d; 

/ P. o. Box 1768 ,. Fax: (94 9) 644-3339 
Newport Beech, CA 92659-1768 

Mr. J Im Jaggers 

Tel: (916) 848·8407 
P.O. Box 1993 
Carmich~el, CA 95609 Fax: (916) 848-8407 

Ms. Beth Hunter 
Centration, Inc. Tel: (866) 481-2621 
8570 Utica Aw:inuo, Suite 100 
Rancho Cucamonga, CA 91730 Fax: (866) 481-2682 

Ms. Catherine Van Aken 
AttomGy General's Office Tel: (916) 324-5470 
1300 I Stree1, 17th Floor 
P.O. Box 944256 
Sacramento, .CA 96814 

Fax:. (916) 323-2137 

Page: 3 
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Jun 23 06 OS:34a San Bernardino 

AUDITOR/CONTROLLER-RECORDER 
COUNTY CLERK 

9093871062 p.7 

COUNTY 0 F SAN BERNARDINO 

AUDITOfVCONmOLLER • 222 Wost Hospitality Lane. Fourth Floor . l.ARRY WALKER 
San Bem~rdlno, CA 02415·0018 • (909) 387-6322 • Fax (909) 386-8830 
RECORDER • COUNTY CLERK • 222 Wo$t HoRplrallly Lane, First Floor 
S~n Bernardino, CA 92415..0022 • (909) 387-8306 • Fux (909) 386·8940 

PROOF OF SERVlCE 

1, the undcniigncd, dcclll.rC us follow.;: 

Aud Ito r/C on troll ar- Ao co r~o r 
County Clark 

l!:LIZABE"TH A. STARBUCK 
ASsistnnt Audttor/Controller-Rt1oorrl"r 
· l\sslsl1<.nl County Clorlc · 

I run employed by tho County of Snn Bernardino, St11tc of Cl!lifomiu. My bu:;incos 
~ddres~ is 222 W, HospitulilY l,,11t1e, SP.n Bernnrdlno, Cl\ 9241S, I nm 18 yenl'S of · 
lib'!! er cider, 

On Juno 23, 2006, l faxed tho lmlor dated June 23, 200G to the Commis.~ion on 
State Ml!lldates in response lO drall staff anll.lysis, Mentally Disordered Offenders: 
Treatment ru; 11 condition of l'llfolc (00-TC-28, OS_ TC-06). I faxed and/or malled It 
al~o !(I the other pnrti=s liSIA)d \)n thi~ malling li!lt. 

I declare under penalty of perjury under the laws of die State of California that the 
foregoing. Is true and correct, nnd thn1 this declnrntion wns oxocutcd on June :l.1, 
2006 HI Sun Bernardino, Califomi11. 
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C 0 U ~ TY 0 F SAN B E R.N !\ RD l N 0 

1\ t: D I T 0 R / C 0 N T R 0 J, L E. R • R E C 0 R D F. R 

FACSIMILE TRANSMlTTAT. sm:mT 

P:tLWL J-lign~hi. Execurive Dll:ccror 

r:nMll,\ NY~ 

Commi~ttlun on l:iww Mnndatcs 
l'AX NL:.\l~l',I\: 

916-445-0278 
l'flllNI~ NI IMl\l\11: 

I\!\, 

Response to Draft Staff Analysis 
Mentally Disordered Offende.i:s: 
Trc:attm:m a~ a cundition of pru:olc (OO
TC~28, 05-TC-06) 

PRO Mi 

Debbie l)iu:cngcr (909) 386"8821 

On behalf of 
Bonnie '!'er Keui:st 

llh'l'J·; 

6/23/06 

1 

V<lt:ll Ill :Fl!IU;t{Cll 1'llMl11\lt 

18:1111tc;l('.'/'I' l'llll lllWll'.W D l'J.1'.f\Si,; CLJMML!N'l' d l'l,l(,\~I{ lU-:l'J.Y 

NO'l'l-:S/CClMMlt\1'1'~1 

222 W. 1-!0SPJTALrTY LJ\NE, S1\N HERNARDTNO, CJ\ 92415-0018 
FAX: '(909) 386-8830 

~o\WD\~4991101tMnl'AX GOVl\ll~llHWI' 1'01! l'Alll.f\ llTC:ASlTT.nt 

p. 1 



500 



• STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
960 NINTH STREET, SUITE 300 

•

. •r.RAMENTO,CA · 95814 
. NE: (91 B) 323-3662 

(916) 446-0278 
E-mail: csmlnfo@csm.ca.gov 

May25, 2001 

Mr. Leonard Kaye 
Department of Auditor-Controller 
County of Los Angeles · 
Kenneth Hahn Hall of Administration · 
500 West Temple Street, Suite 603 
Los Angeles, CA 90012 

Mr. Paige Vorhies, Bureau Chief 
State Controller's Office 
Division of Accounting & Reporting (B-8) 
3301 C Street, Suite .500 
Sacramento, CA 95816 

And Affected State Aiencies and Interested Parties (See Attached Mailing List) 

RE: Adopted Parameters and Guidelines 

EXHIBIT J 

Mentally Disordered Offenders' Extended Commitment Proceedings, CSM 98-TC-09 
Penal Code S,ections 2970, 2972, and 2972.1 · 
Statutes of 1Q85, Chapter 1418; Statutes of.1986, Chapter 858; 
Statutes of 1987, Chapter 687; Statutes of 1988, Chapters 657 and 658; 
Statutes of 1989, Chapter 228; Statutes of 1991, Chapter 435; and 
Statutes of 2000, Chapter 324 

Dear Mr. Kaye and Mr. Vorhies: 

On May 25, 2001, ~e Commi.ssion on State·Mandates adopted the Parameters and Guidelines for 
this test claim. -- · ··· · · 

_A copy of the final Parameters and Guidelines is enclosed. If you have any questions, please 
. contact Ms. Cathy Cniz at (916) 323-8216. 

Sincerely, 

Executive Director 

Enclosure 

F:\Mandetes\19981tc\98tc09\ps&gs\pdedopttr 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: -

Penal Code Sections 2970, 2972,· and 2972.1, 

As Added or Amended by Statutes of 1985, 
Chapter 1418; Statutes of 1986, Chapter 858; 
Statutes of 1987, Chapter 687; Statutes 
of 1988, Chapters 657 and 658; Statutes of 
1989, Chapter 228; Statutes of1991, Chapter 
435; and ~tatutes of2000, Chapter 324; 

Filed on November 19, 1998; , 

No. CSM 98-TC-09 

Mentally Disordered Offenders' Extended 
Commitment Pro.ceedings 

ADOPTION OF PARA.METERS AND 
GUIDELINES PURSUANT TO . 
GOVERNMENT CODE SECTiON 17557 
AND TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, SECTION 1183.12 

(Adopted on May 24, 2001) 

ADO~TED PARA.METERS AND GUIDELINES 

The attached Parameters and Guidelines is hereby adopted in the' above-entitled matter. 

This Decision shall become effective on May 25, 2001. 
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Adopted: May 24, 200 l 
f:IMll!ldatos\l 99B\tc\98tc091Ps&Os\pg052401 

·f 

Parameters and Guidelines 

Penal Code Sections 2970, 2972; and2972.1 
Statutell of 1985, Chapter 1418 
Statutes of 1986, Chapter 858 
Statutes of 1987, Chapter. 687 
Statutes of 1988, Chapter 657 
Statutes of 1988, Chapter 658 
Statutes of l 9S9; Cb.ii.pt~r 228 
Statutes of 1991, Chapter 435 
Statutes of2000, Chapter 324 

. .. 
Mentally DiSorderecl Offenders' Extended Commitment Proceedings 

I. SuMi\1:A.JlY Oli' MANDATE · .. ... . 

The test _olajm legi!llaticm,establii,ihes civil. ~ommitmeD.t procedur.es for tlie continued involuntary · 
treatment of persons with severe mental disorders for one year following their paroletemi.ination 
date. These commitment. procedures generally requ.4-e the following: · 

• A:ci'vilh~a.rihg·on fue .. petition fot ~ontinued involuntary ~e~tment; 
• Th~. ri@t ·to a JtiiY tri.af, Wi~··a unanitnous verdict by the jfily before the offender can be 

com.imtted· · · · · · . · · · , ' . . 

• . T]fe appointment of defense counsel for indigent off~ders; and 
- . . . . . . . . - . . - ' ~ 

• Subsequent petitions and hearings regardirig the.recommitinent of the offender for 
another year of involuntary treatment. 

At its January 25, 2901 J:iearjr,tg, the Comn:tlsston adopted its Statement ofD,eci!ilion whiqh 
concluded-th~tJe:n.l!l qo·a,~ .sei9tions 297,Q, .2972, and 2972.1. im,pose a "~ilp,bur~11ble state. 
mandated program ori iocal agencies within the meaning of article XIII: 13, seqtio.~ 6 of the 
California Constitution !ind Government Code section 17514 for the following activities: 

• Review the state's written evahmtion and suppqrting .affi~avits indicating that the . 
. offender's severe meri.tiil disorder is n.6fin rernissioh _or 'ciinnot be lcept in remis·s~9n 
Without continued treatment (Pen. Code, §2970); 

• Prepare and file petiticihs with the ·superior court for the continued involiintarjr treatment 
ofthe·offender (Pen;,Code, §2970);. ·' 

• Represent the state and·the indigent offender iri civil he~gs on tli~ petition a.D:d any 
subsequent petitions or hearings regarding recommitment (Pen. Code,§§ 2972, 2972J); 

• Retain necessary experts, investigators, and professionals to prepare for the civil trial and 
any subsequent petitions for recommitment; 

• Travel to and from state hospitals where detailed medical records and case files are 
inaintained; and . . 
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• Provide transportation and custody of each potential mentally disordered offender before, A 
during, and after the civil proceedings by the County's Sheriff Department. .. 

II. ELIGIBLE CLAIMANTS 

Any county or city and county which incurs increased costs as a result of this reimbursable state 
mandated program is eligible to claim reimbl.ll"sement of those costs. 

ID. PERIOD OF REIMBURSEMENT . 

Section 17557 of the Government Code.states· that a test claim.must be submitted on or before 
June 30111 following a given fiscal year to establish eligibility for reimbursement for that fiscal 
year. This test claim was flied by the County of Los Angeles on November 19, 1998 .. Therefore, 
costs incurred in implementing the provisions of P.eniil Code sections 2970 and 2972, as added 
and amended by Statutes of 1985, chaptef.1418; Statutes of;1986, chapter 858; Statutes of 1987, 
chapter 6_87; ~t~:tJ.t!~,9f 19~~1;..cliaptm:~ 657 !ID.d ,658; Statl!;!es, of _1 ?8,9, cha:!?t~ .. 228; ,'Pld .Statutes 
of 1991, chapter 435,after Jilly 1; 1997 are eligible for reimbursement. 

Statutes of2000, chapter 324, was not in effect until January 1, 20.QQ. 0Tp.erefore!PP~,iIJ.g~ed 
pursuant to Penal Code section 2972.1, as added by Statutes of2000, chapter 3~4; regarding 
services to persons conm:rltted·pur~imt t~ Penal Code sectibii 2972 who ·are on outpatient status, 
are reimbursable only on or after· J anliazy 1, 2001, · : 

Actual co~ts for one fiscal year sliali be iri.cluded in e~ll ~Iitlm. : Estimated costs· foi: the . 
subsequent fiscal year may be· included on the same clairii, if applicable. Pursuant to section 
17561, subdh.'.i!!ion .(d)(l) oftbe Gove~ent C_qde, all claim.s for rt)imh1.µ·sement !Shajl bi;i . · · 
submitted Withln 120 days of notification by the State Controller of the erla:ctrrierit of tb!f claim's 
bill. . ... 

If total costs for a given year. db·1fot exceed $200; no reimbursement shan be allowed, ·ex~ept as 
otherwise allowed: by 0ovemment Code section 17564. 

IV. REIMBURSABLE ACTMTIES 

For each eligible clrufnant, the direct and indhect' costs of iabor, materials ·a;nd supp lie~, 
contracted seklices;·:fikbci' ruis.ets, travel, and. tra.iriirtg l.ncurr~d· for the follow.ing·ii:ia,n.41!-(€1 · 
components are reii:O.bi.rrsable: . . . . . 

.. 
A. One-time Activities . 

1. To 4ev~lop,p_olipi.es an._4 pi;ocedwes to implement penal Cpde sections.~~70, 2912, and 
2972.L . . 

2. To trl!in.staff q~ th.e mandated program (one-time per empl9yee). · . 
- • • r • -

3. To develop or procure computer software to trai;:k the stattis of persons corilmitted 
·pursuant to-Penal Cod~ section. 2972. 
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B. ·Continuing Activities 

Tue following reimbursable activities must be specifically identified to· a mentally disordered 
offender: · 

I. Review the state's written evaluation and supporting affidavits to determine if the county · 
concurs with the state's recommendation that the offender's severe mental disorder is not 

· in remission or cannot be kept in remission without continued treatment (Pen. Code, § 
2970). •This activity ihcludes the following: 

a) Attorney, secretarial, and paralegal services; 

b) Copying charges; ii.nd 

c) · Long distance telephone cjiarges. 

· 2. .Prepare and file petitions with the·superior .court for the continued involuntary treatment 
ofthe.·offender (Pen. Code, § 2970). This activity includes the following: 

a) Attorney, secretarial, and paralegal s~ices; 

b) Copyllig chargi;i_s; and , 
·; ... • .. : . 

c) Long distance telephone charges. 

3. Represent the state and the indigent Offender in civil hearings regarding reconiinitment 
· (Pen. Code, § § 2972, 2972.1 ). This activity inclildes the foiiowhlg: 

a) Attorney, secretarial, and paralegal services; 

. b) Copying charges; and 

. c) Long distance telephone charges: 

4. Retain necessary experts, investigatOrs, and professionals to prepare fqr tb.e·dvil trial and 
any subsequent petitions for tecommitment; · · 

5. Travel to and from state hospitals where detaile!i medical records and c11se files are 
maintained; . · 

6. Provide transportation and custody of each potential mentally disordered offender before, . 
during, and after the civil proceedings by the County's Sheriff Department; · 

" .. , , 

7. Meet and coilfe;(on outpatient status reports issue4 pursuant to Pen!!l Code section 2 792.1 
( c) and assist outpatientoffenders committed pursuant to Penal Cqge section 2972 in 
completing a form indicating whether the offender agrees to continued treat;ment, or 
re:fi,i.ses continued treatment and demands a jury trial to decide the need for further 
treatment; and · 

8. Represent the state and the indigent offender in a jtiry trial to decide the need for further 
treatment and any subsequent petitions or hearings regarding recorrimitment (Pen. Code, · 
§ § 2972, 2972.1 ). This activity incli).des the following: 

a) Attorney,' secretarial, and paralegal services; 

b) Copying charges; and 

c) Long distance telephone charges. 
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V. CLAIM PREPARATION AND SUBMISSION 

Claims for reimbursement must be· timely filed and identify each cost element for which 
reimbursement is claimed under this mandate. · Claimed costs must be identified to each 
reimbursal;>le actiyity identified in section IV of this document and they must be supported by the 

. following cost element information: 

A. Direct C0sts 

Direct costs are defined as costs that can be traced to specific goodS, servfoes, units, programs, 
activities or functions and shall be supported by the following cost element infoni:J.ation: 

1. Salaries and Benefits 

Identify the employee(s), and/or show the classification of the empl0yee(s) involved. 
Describe the reimbursable activities performed·· and specify the actual time devoted to 
eaeh reimbursable activity by each employee, productive hourly rate, a;Iid reiated 
fringe benefits. 

Reimbursement for personal services inclulies compensation. paiq fpr salaries, wages, 
and employee fringe benefits. Employee fringe benefits fu.clude regular 
compensationpaid to an ~ployee during periods of authorized absences (e.g., annual 
leave, sick leave) l;illd,the employer's contrib!-lti91l,ofsocial sectJri,ty; pensio;a._P.>~. 
insurance and wo*er's compensation in~ance. Fringe benefits are eligible for 
reimbursement wheh distributed equitably to all job activities which the employee 
performs. 

2. ·Materials and Supplies e 
Only expenditures that can be identified as ·direct costs ofthis nuui.da.te· may be 
cla,Uµed. List the cost of the m,a.terials ~d suppijes. consumed 8pecifiq!l11Y. foi: the 

· purposes of this mandate .. :Purchases shall, pe 'claimed at the actual.:ptj.ce .after 
deducting cash discounts, rebates, and allowances received by the claiin.ant. Supplies 
that' are WithdraWn. from inventory shall be charged based on a recognized method of 
costing, consistently applied. · 

3. Contract Ser\iices 

Provide the name(s) of the contractor(s) who perl'ormed ttie service(s), including any · 
fixed·contracts:for services. Describe the reimbursable a.Ctivity(ies)'perl'ormed, by 
each named contractor and give the riumber of·actuai hours spent on the activities, if 
app1icable. Sh0w the .incl].lsive dates when services were performed and itemiZe all 

. coSts for those &er.vices,. Submit contract constiltan.t and attorney invofoes with the 
claim. · 

4. Fixed Assets -

List tlie costs ofth~·i:ixeci. M.~ets fuathave ~een ~cquirc;:d specllcally fo~ the purpose 
of this mandate. If the :6.Xeci mandate is utilized m some way not directly related to 
the mandated program, only the pro-rata portion of the asset whi6li.'.iii usedfor the 

. purposes of the mandated program is eligible for reimbursement. · · 
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5. Travel 

Travel expenses for mileage, per diem, lodging, and other employee entitlements are 
eligible for reimb1:1rsement in accordance with the rules of the local jurisdiction. . 
P.rotjde the name(s) ofthe traveler(s), purj)ose of travel, inclusive dates and times of 
travel, destination point(s), and travel costs. · 

6. Training 

The cost ·9ftraining an employee to perform the mandated activities, as specified in 
section N of these parameters and guid,elines, is eligible for reimbursement. Identify 
the employee( s) by name and job classification. PrQvide the title and subject of the 

. training session, the date(~) aj:t91cly9i ap,d the location, Rell;nbursable cq~ts. tn!l,;Y, . 

· include salaries and benefits of trainees and trainers; registration fees, transportation, 
lodging, per diem, and incidental audiovisual aidS. If the training encompa:sses 
subjects broader than this mandate, only the pro rata portion of the trai.nirig coSts can 
be claimed. 

B. Inclli~ct Cos.ts 

Compensation for indirect cost~ is eligible for reimburseinent. . ID.direct costs are those that have 
:been incurred for common or joint purposes. These costs benefit more than one cost objective 
v·'filid cannot be readily identified with a particular final cost objec;tive without effort . 

disproportionate to the results achieved. After direct costs have.been determined and assigned to 
other activities, as appropriate, indirect costs are those remaining to be allocated to benefited cost 
objectives. A cost may not be allocated as an indirect cost if any other cost incurred for the same 
purpose, in like circumstance's, has been claimed as a direct cost. 

· Indirect costs include (a) the indirect costs originating in each department or agency of the 
: governmentai unit carrying out" state mandated programs and (b) the costs of central 
. · governmental services distributed through the central service co~t allocation plan and not 
·'.;Jjtherwise treated as direct costs. 

Claimants have the option of using 10% of direct labor, excluding fringe benefits, or preparing 
an Indirect Cost Rate Proposal (ICRP) pursuant to the Office of Management and Budget (OMB). 
·circular A-87. · · · 

VI. SUPPORTING DATA 

· For auditing purposes, all co~ts clain:).ed shall be traceable to source documents (e.g., invoices, 
receipts, purchase orders, contracts, worksheets, calendars, declarations, etc.) that show evidence 

· of the validlty of such costs and their relationship to the state mandated program. All 
documentation in support of the claimed costs shall be made available to the State Controller's 
Office, as may be requested. Pursuant'to Government Code section 17558.5, these documents 
must be kept on file by the agency submitting the claim for a period of no less than two years 
after the later of (1) the end of the calendar year in which the reimbursement claim is filed or last 
amended, or (2) if no funds are appropriated for the fiscal year for which the claim is made, the 
date of initial payment of the claim; 
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VII. OFFSETTING SA VIN GS AND OTHER REIMBURSEMENT 

Any offsetting savings the claimant experiences as a direct result cifthe subjeet mandate shall be· 
deducted from the costs claimed. In addition, reimbursemei:l.t for this mandate received from any 
source, includirtg but not limited to federal funds and other state funds, shall be identified and 
deducted from this claim. . · · 

VIII. STATE CONTROLLER'S OFFICE REQUIRED CERTIFICATION·. 

An authorized representative of the claimant shall be required to provide a certification of the 
claim, as specified in the State Controller's Office claiming instr'uctioilB, for those. Costs 
mandat¢ by the state contained herein. · 

IX. PARAMETERS AND GUIDELINES AMENDMENTS 

Pursu.ant to Title 4, California Code of Regulations, section 118B.2, Parameters and Guidelines 
ame11dtp.ent~ fj.led before the de~dline for iajtial claims as 6pecifled in the Cla.ilning Instructions 
shall apply to all years eligible for reiinbursement as defined in tP.e original par~eters and 
guidelines .. A Parameters and Guidelines amendment filed after the initia\ claiming 9-eadline 
must be submitted on or before January 15, following a fiscal year in order to estabilsh eligib.llity 
for rehnbursemei:l.t for that fiscal year. · · · ' 

,. 

510 



•·, 

'• 

Commission ·on- State Mandates 
List Date: 11/24/1998 Malling Information 

Mailll1g List 
Cl aim Number 98-TC-09 Claimant County of Los Angeles · 

Penal Code Section 2970 

Subject Chap. 1418/85,858/86,657/88,658/88,228/89,435/91 

Issue Mentally Disordered Offenders' Extended Commitment Proceedmgs· 

Mr. Michael E. Cantrall, Executive Director 

Callfomln Public Dofenders Association 

3273 Remos Circle, Suite 100 
Sacramento CA 95827 

Ms. Annette Chinn, 
Cost Recovery Systems 

705-2 EB!!! Bidwell Street #294 

Folsom CA 95630 

Mr. Dean Octz, Director 

Centratlon, Inc. . 

12150 Tributary Point Drive, Suite ISO 

Gold River CA 95670 

I Mr. Michno! P. Judge, . 

Cnllfomla Pu~llc Defenders As•ociatlon 

210 West Temple Street· 19th .Floor 
Los Angeles CA 90012 

Mr. Leonard Keye, Esq .. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 

Los Angeles CA 90012 

Tel: (916) 362-1686 

FAX: (916) 362-5498 

Tel: (916) 939-7901 

FAX· (916) 939-7801 

Tel: (916) 944-7394 

FAX: (916) 944-8657 

Tel: (213) 974-280 I 

FAX: (213) 625-5031 

Tel: (213) 974-8564 

FAX: (213) 617-8106 
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Cl11Jm Rlumber •,' ... : ·" Clelment ·County of Los Angeles 

Penal·Code Section 2970 

Sub/ect 

Issue 

Chap. 1418/85 ,85 B/86,657 /88,65.8/88,228/89,435/91 : .. '. - .. , ...... 

Mentally Disordered Offenders' Extended Co=itment Proceedings 

Mr. John Logger, Rolmbursnble Projects Manager 

Audltor-Controlle~s Office 

222 West Hospitality Lane 

s an Bernardina CA 9241 s~oo 18 

Mr. James Lombard, Prlnoipiil Analyst (A-15) 
Department of Finance 

91 s L sire.et 
Sacramento CA 95814 

' 

Mr. Rick Mandella, Executive Office (E-18) 
Board of Prison Tcnns 

428 1 Street 6th Floor 
Sacramento CA 95814 · 

Tel: (909) 386-8850 

FAX: (909) 386-8830 

. 

Tel: (916) 445-8913 . 
FAX· (916) 327-0225 

·Interested Party 

Tel:· (916) 445-4072 

FLY:: (916) 44 S-5242 

L_· ~~-~~~~~ 
Ms. Laurie Mc Vay, 
DMO-MAXIMUS 

4320 Auburn Blvd. Suite 2000 
Seoremento CA 95841 

Mr. Andy Nichols, Senior Manager 

Centratlon, Inc. 

12150 Tributary Point Drive,"Sultc 150 

Gold River CA 95670 

Ms. Lola Odunlaml, Legel Assistnnt 
City & County of Son Francisco District Att 

850 Bryant Street 

81111 Fr1111cisco CA 94103 

Tel: (916) 485-81 02 

FAX: (916) 485-0111 

Tel: (916)351-1050 
FAX: (916) 351-1020 

Intereste~ Person 

Tel: (415) 553-1802 

FAX: (916) 000-0000 
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I 
Clat111 l\tllmber 98-TC-09 Clalment' County of Los Angeles 

Penal Code Section 2970 

aihJect 
~UB 

Chep. 1418185,8.58/86,657/88,658/SB,228/89,435/91 

Mentally Disordered Offenders' Extended Commitment Proceedings 

Ms. Linda Powell (A-31), Deputy Directer 

Dept. ofMentnl Health 

1600 9~1 Street Room 250 
Secrwncnto CA 95814 

Mr. Marie Sigman, Accountant II 

Riverside Co. Sheriff's Office 

4095 Lemon Sircet P 0 Box 512 

Rlversldo Ca 92502 

Jim Spano, . 
State Controller's Office 
Division of Audllll (B·8) 

JOO Capitol Mall, Suite SIB P.O. Box 942850 
Sacnuncnto CA 95.814 

Mr. Paige Vomies, Bureau Chief 

State Controller's Office· 
Division of Accounting & Reporting 
3301 C Street Suite 500 
Saornmento CA 95 816 

(B·B) 

Tel: (916) 654-2378 

FAX: (916) 654·2440 

Tel: (909) 955·2709 
FAX: (909) 955·2428 

Interested Person 

'rel: (916) 323·5849 
FAX: (916) 324·7223 

Tel: (916) 445-8756 
FAX: "(916) 323-4807 

Interested Party 
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STATE OF e"Af.IFOA~IA 

COMMISSION ON STATE·MANDATES 

,.· ... · .. · 

QSO·NINTH STREET, SUITE 300 
. \ •. ~RAMENTO, CA liSa14 .· .. . 

ONE: (916) 323,366~. ; ~· .; ...... .. 
. . : (916) 445-0278 . ' '" . 

E-rnall: csmlnfo@cem.ciil.:gov • · 

·' .I . 

-~lo: 

. ~ ' ." . : . . "1 ·' • ~· 

' 
'" ·.·•' ,: ' .. 

' . . . .i • • • ~ 

January 29, 2001 

. ' -~ • , ... : : 1' . ,:· ' • I. ~ , . 

Mr, ~9µard}uy~,....... . . . -, . 
DepaiiQleqf 9f~udftor-Cq~tr.01).er. 
County. Q,~JAS,tAA~~J~, . , . , _ : .. 
Kenneth Hahn Hall of Administration 
500 West Temple Street, Suite 603 
Los Angeles,; ,qJ!.].ifo~ ~OOJ2:,. · 

:·"t'. 

.·.:.',. 

'• .·· 

~· • u, 

'l 

. . •' ,;; 

. . 
, t : :.< ~. -, 

<" 
~t.' ·L· 

. ', 

. ,· ··t •' 

State Agencies anf! Interested z::arties (See Attached Mailing List) 

GRAY DAVIS, Clovemor 

,•·, 

·RE: Statement of Decision .... 
Meri.tally Disordered Offenders' Extellfled Commitment Proce.edings (9B"-TC~b9J. 
Pena,! Code Sections'2970, 2972, and 2972.1 · · ...:; ;,, · .. , .. ,, . ''· ·• 
Statutes of 1985, Chapter 1418; Statutes of 1986, Chapter 858;:;C·" .. 
Statutes of 1987, Chapter 687; 'Statutes of 1988, Chapters 657 and 65'8; 
Statutes of 1989, Chapter 228; Statute~ ._qfJ,991,. Cha,ptei::A·3$.; ;a,ml,__ .. ,• 0 : • •• ·- : .} 

Statutes· of 2000, Cllltpter 324 - ··· · · .·. - ·· ·· · 

County of Los Angeles, Claimant ,, · 

· Deax"Mr. Kaye: 

The Commission on State Mandates adopted the attached Statement of Decision on 
January 25, 2001. This decision is effective on January ;w, 2001. 

State law provides that reimbursement, if any, is subject to Commi.Ssion approval of 
parameters and guidelines for reimbursement of the mandated program; approval of a 
statewide cost estimate; a specific legislative appropriati~n for such purpose; a timely
filed claiin for reimbursement; and subsequent review of the claim by the State 
Controller's Office. Following is a description of the responsibilities of all parties and 
the Commission during the parameters and guidelines phase, 

• Claimant's Submission of Proposed Parameters and Guidelines. Pursuant to 
. Government Code 17557 and Title 2, CCR sections 1183. let seq (the regulations), 
the claimant is responsible for submitting proposed parameters and guidelines by . 
February 29, 2001. See Government Code section 17557 and Title 2, CCR sections 
1183.1 et seq for guidance in prepanng and filing a tinlely submiss'ion. 
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• Review of Proposed Parameters and Guidelines. Within ten days of reeeipt .,Q:f 
completed proposed parameters and guidelines; the Commission will send copies to 
the Department of Finance; Office of the State Controller, affected state agencjes, ' 
and interested parties who are on the enclosed mailing list. All recipients wilf be 
given an qpportunity to provide written comments or recommendations to the 
Commission within 30 days of service. The clai.nlant and other interested parties 
may submit written rebuttals. See CCR section 1183.11. · ·· 

• Adoption of Parameters and Guidelhies. After review of the propos~d parameters 
and guidelines and all comments, Commission staff will recommerid'llilad<:>p't:J.cin of 
the claimant's proposed parameters and guidelines or adoptio'n of ail ameritleCi;· 
modified, or supplemented version of the claimant's original siib:lfilssion:. See 
CCR section 1183.12. ·'' · · · ' · 

. f' ' ·t ~· 

Please contact Ms. Nancy.Patton at (916) 323-3562 if you have arifquestions. 

Sincerely, 

~~1l ~ PAULAHlr. 
Executive Pirecroi: · · 

" : ~ ' 

·-

. ·.~ 

Enclosure: Adopted Stlitement:ofDeeision 

f:\mandates\ l 998\98tdc09\sodarlopttrans 
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· BEFORET~ 
COMMISSIQN ON,S.TA~ MANDATES 

,_ - STATE OKCAi-IFO~ 
~·. . . 

IN RE TEST CLAIM: 

Penal Code Sectiorts 2970, 2972, and'2972,l, 

As Added {}r·A#i6nded·by Stattites of-1985, 
Chapter 14·18; Statutes -of 1986, Chapter 858; 
Statutes of 1987, Cha{>ter, &87; Statutes 
of 1988, Chapt~r.'~5.7; $fat\#c;:s Qf1~s9,. -
Chaptet'i28;'S&ti#~s of i99J,', ,Ch_apfur 435; · 
and stity.tes of 2.QciQ,J:!haptei: 324; · 

. ' - ~ 

Filed on· November 19, 1998; 
" . . ! 

. ! . : ... 

By the County of Los Angeles, Claimant. 
• • ' ' ' ' I ' • : ~ _. • " • ' • • ' 

NO. CSM·98-TC-09 

Mentally Disordered Offenders' 
Extended Commitment Proteedings 

STATEMENT' OF DEC-ISiON· 
PURSUANT TO GOVEJlliMENT 
con:B s:scrt6N''1"75oo ET S'.EQ.;-

. TFh.E 2, CALlFORNJA ~OD:E; OF 
REGULA TIONS',J:.>IVISION '.?I 
cHAPTER i~5.; ARTICLE 7 

' . ~ ·. - -.. ·' . 

(Adopted mi Jai11iary 25, 2001) . 

STATEMENT OF DECISION 

The attached Statement of Decision.pf tbe,.-;Jom.missio:Q. on State Mandates is hereby adopted m . . 
the above~entitled matter. 

" This Decision shall become.eff~ti~e,on January 29, 20.01. . ... ' ~ . . . . 

~~· 
_ Paula Higashi, Executive Director 

··~. ' .. -· . 
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. 'BEFORE TiiE . · · · .. 
COMMISSION QNSTATE MANDATES 

STATE OF GALIFORNIA 

Penal Cod~ Sections 2970, 29.72, anq 2972.1, 

As Add~d o~Al,ll.~~decI.by Stat:µteey of 1985, · 
Chapter 1418; Stp.tutes ,_of i986, Chapter 858; 
Statutes.of 19~7;,;~Pt7~ 687; Statut~s. · 
of 1988, Chap~ei:· 65

0
7i ,Statuwii1 of 1989,, 

· Chapter 228; .Statutes ·of 1991, cha.pier 435;· 
and Statutes· of2000, CP.fipter 324; 

.. 
Filed on November 19, 1998; 

By the County· of Los Angeles,·Cla.U:nan~.; i · 

NO. CSM·98-TC-09 . 

Mentally l.Jisordere4 Offender~' . 
Extendetf. Commitmen,t Proceedings 

~Bt~5~fil~g~~C~S.~ON NT . 
.i·-;•r·"'"· ··.~·:· 

cbDJ;: ~~g;:qq.N 17:5Qb .ET ~p:q,._; 
TITLE 2, CALIFORNIA CODE OF 
REGULAUONS, DIVI$JON-·2, 
CHAPTER 2.5, ARTICLE 7 
' . ' 

(Adopted on January 25, 2001) · 

STArrEMENT"0F DECISION,,,. 

On November 30, 2000, the Commission on.State Mandates (Commission) heard this test 
claim during a regularly scheduled hearing. Mr. Leonard Kaye appeared for the County of 
Los Angeles. Mr. James Apps appeared for:the"Depattinerit·of Finance. · · · ·• · · 

At the hearing, oral and doeul'nentary evidence was introduced, the test claim was submitted, 
and the vote was taken; 

The law applicable to.¢.e CorµIi,lission's-determination ofa reimbursable state mandated 
program.ls article x'In B, sectjon 6 of the California Constitution, Government Code section 
17500 8hcffoli6wmg; and reTuied cas~ law. . . ' 

The Commission, by a vote of 7 to 0, approved this test claim. 

II 

II 

II 

II 
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BACKG~OUND 

This test clahn·involves thcfMentally Disordered Offender legislation, c0dified in PemJ.'Code: 
section 2'96Cl' et seq,; whit.:h establishes civil coliuriitmerlt procedures fot 'the continued ·' ' · 
involUiltary 'tteat:Iilerit of persons with sev~re mental 'diSorders for ·one year following their 
parole'te'rinimi.'tioii'date. · .. · : ·'·· · · 

Since 1969, the Meiitaliy Disordered Offender legislation has required certain offend~rs who 
. have beeri 'convfoted 'of enumerated vi6le'rit cririles to receive~ treatment by the Department of 
Mental Health as a con~tion of parole. 1, To ii:ripcis¢ 'such' a ;condltit>Ii, the ptospe~ve parolee 
must have '(a) a·rsevete mental' dis6rder-thaf is ·:nofiirremission:or'68:iinorbe 1Cepfin fefuission 
without tteii:tn:i~ht; (b)'tlie mental disorder was one '6i tliK calises'dF,. 'or \vas an ig'gravating 
factor in, the co:rim.ilssi6n of' the crime;·'( c) the prosj;ective· pafo1ee"hai'i"been in treatment for 90 
days or' more ·.withfu ure· year pdoi' fo· lll!i or her paiollfre1ease' day;"'and (d} the prosi;lective 
parolee has beeii c~rtifled by a "designated' mental heaitli ·pr6fes.sional to represent a substantial 
danger of phy's'iciil Ili&:in to others· by reason of the s'evere :bfental"diSotder. 2 -~ 

_ • • · ;~. ,· . • .!.• •• "')''' _;11:· ,_1 .,- .. ·1i;'t:·· - ' . r · ,.·.;·-~ ...... ·. ~ :. ·-~- · ·;.r:~ 

Both the P.et'Sf?Jl,tll .sh,f.t~~ 9! tre~!fiig the P.~o~r an,.4,~ prapticing pay¢hi~ms~· or PS}.'CQ9logist 
from the Depaitinent of Mental Health must evalu~t~ tl;le.£r.J;i!9,~i; b~fpre a pr!i!pner ~y be 
classified as a mentally disordered offender. A chief psycliiatrist Of the Department of 
CorrectioDB mu8Hliefirettifyto·:the1Board·'of Prison Ter.iruft'hatthe p:fisoher meets thf: . 
statutory qualificatiorls of a menta11y ci.isordered· Offehde'r: if.the prQ!essfoilltls evaluating the 
prisoner do ndt'agrei!\' ·(Urtiier professi'Onhl 'exarlih;~i:iciik are eoildiictbd. ' 

. :' ,· .' . . -. ' .. ;111~. :;· ' .- ., :~ . ' :. -~ .. ; :, .. .· - ·-

A prisoner has tl;le .r~imt. t_q a .h¢arin,g ·'!?.~foi;e ... ~~ Boarg1 9! :e~qii '.re.~ tQ co~~t a fi;P.Pin.g that 
he or she~ a, 1 s~~.~e ·m.epta~, dillord~r, ,a$ .. ~e_Me<l,Pi U,l,~.~egi,sl@,~oµ;\3, lf ~~satisfi~ with the 
results .of tp.,r.:he.lll'll,).~ .... tp.!p;1r.isone:r i;nay. p,e,tition the ~Ujlf;;JlQr1poµ.rt_ f.or · ll. c1~il he~ ~9 
determine if he. or J?.~r µ:ieets .. tjl~ qtj~tja of, a_ iµe~WJ.y (U~p1gi::i:ed .of.fender.. . . - , 

.... • ." '• • •I 

Ifthe pris6ii.et's"severe 'inetitill disorder is put-into remissibn 'during the parole period~ and can 
be kept into remission during the parole period, the Department of'Mental'Health ml!i.~t 
~is~ontµn!e. trt::fitpl~'.\lt. ~ , . · · · 

Test Claini Legislation -· -.. -• 

In 1986, the Legis'iab.ire 6riacie·Ci ilie test 'claini statute; Pernil· Code· section 2970, willch · 
established, for the first time, procedures to eXterid the involtintary treatnient'of a me:htaUy. 
disordered offe~der for one yeai: beyond th~ .9ffepgei;'s PW:J?~~ ~~Rpn d!lte u th~,gJ;Iende.r's 
severe mental· disorder is riot in remission at the erid of the parole period or cannot be kept in 
remission without treatment. '" · · -

Specifically, Penal Code section 2970' authorizes ·the district' attorney to file· a petit:ibii'With the 
. superior court, following receipt, of the _sta_~ 's ·r.'ritten .eyalµa.tion Q.n the status .o.f the offem;ler' s 

1 Penal Code section 2962. . 't < •' 
,_ 

1 Penal Code section 2962, subdivisions (a) - (d). 

3 Penal Code section 2966. e. 4 Penal Code section 2968. 
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mental disorder, for the continued involuntary treatment of the offender. The petition iS 
requfyeq to allege tluit.the prisoµe~ has. a ~evere n:iental disorder; that.the severe mental e 
disorder is-not in reµlission or: c~ot b_e kept izvemission.if the per~qn,'s treatment·is not 
continµ.ed; an,P. that,, ]?y re:,~son of his qr ~er severe n;ie~tal disorder, .Jhe pri~pn~r repre~~nts ,!!-
substantial danger of physical harm to others. Penal Code section 2970 sta,tes_ the fol).owing: .. 

Not later~ 180 dars prior tq the.}eqnination of parole, or release #'?II\:_ 
_ ptj~qQ. if. the prisoner l'.e:fused fo,,agree tq treatn;ient a~ a condition qf parp~e ·~ . .
" requ~~P..by./)eptiol1:·~96~, unless go~g cause is. sl}own f9r the redl;lctio;n of,•that 
l&0-4ay>periqd, if ~.e pri~mJ.e,t:'.-s severe ~ent~ disoi;c;ler is noti,n.remission or 

- ciµmqt be ke.P,tin reDJ.issiqp. w.ith,Ql,lt tre!lPrient, .1:he-Jl1:edical director o{ the: state .. 
hqsp~ta,l. whichjs;ti;rating ,the .parolee; or .. t,J;ie connn.~ty progr~ Q.ire¢torjn 
cha.r~e .of tp.e,parolee's Ol:JtE':1-tient pi;pgram,: or the Director of c;orrecµons, shall 
sµbmit_tq.-t4e- µistrictJ1tto~:r· of the cq:qpty ~.which t,b,e.,pa,rolee is: r,eceiving 
outpatient trea1;!l:l-.«I1t, ,Q:r for those, in p~ison or. iA ,a ~tare _µi.entltl ho.~i~, the ·, 
district attom.ey qf th~ C()IJ,1;1ty of coilllllitment, µis or her writtell,' e.yaju"1P9P on_ 
reID.issicm~ .M' reC:jues#:i~ ofl(ie di.Stric~ attorney; the'-wntlen eva)u,B;~kjtj ~liitU l;ie 
acconipii'.iiied by''Sl.i'.ppoifirltaffi&ivill; '. ; . . ' -

f ·.':'~ 1 • • ~ • • ; .'Ir-.:.·· · : ' . · . •• :-• ,. · : ;:· , · r ·: 

~·district ~tt~y ·maY. ,th~n file a. petition ~~~·the s1Jperior :court for _, 
. 9ontiIJ.µed involl,lll~ treatment..fq1;;,Q.:q.e. ye_w. 'Ille p~titip,n 11hall.be . . 
accompanied by iµD,q\!.Vi~. sp~~fyjng,.~t.;treatµi~pt; w:hµe tb,e prisoner was 
re~eased fr<?m prison_oI\ pBfoJ~; has pee,n c9ntitru9usly provided b;Y t,he. State 
a ' mmeiii"of ·M~iifiii Heidt'I:i eitlilir· iri. a) state hos itaf or in rui otii.P.atient . 
pr?gtaJ#.. .!he "~etl~()~.~ri~i ·ju~·6: .. ~~e6~~tbkl tlie ·:rijo~~ .. ~~!i ~~v~re-.~e:l1taf · . 
disorder;· that tlie sdv~te·i:fu:~. dµfotdet is ndt in·t~tjii.s~i_o~ ot ~;ibiiot b8 ~pt in 
remissfon if ;the petson"s fM~tfuefil· fii' ti.bi continued, :and ·that, by. reason Of his -, 
or: her severe·m~ntal gisorder-r the pris<mer represents a- substantial, danger of .,.r, 
pP,ysical'JwnI\ to ·others._ . , · , -

After the section 2970 petition ha:s been filed, the court is required by Pena1Coii~' s~ctiohi972 
to conduct a civil bearing on the petition. Penal Code section 2972 also,establiShes.the· 
procedurea for_the,~ivil h~aring on ~1 petiti9.n.., whi9h iru:luq~s the.f()ll.o.Y/~: 

• The defendant has the-right:to a jury trial;' 

• Bo$. civil at#l crili:iiti'M 'd.isc6:Yeri ruie{ a~plY';6 ' · 
. ; . "". ~ " ' --~·! , .. . : ·-· . ,. .. :.·; . ' 

• A public defender shall be appointed to indigent defendants;7 

• Repne!jentation for the· Peqple ·is by the district;a,ttomey";-8 
_ . 

• d~· The standard'of proof is beyorui:'a redso'nable ooubt;9 ailci -. 

5 Penal Code section 2972, subd\vision (a). 

6 Id. 
7 Penal Code section 2972, subdivision (b). · 

8- Id. 
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• The jliry's verdict.must be nnanimous)0 
. , - ,-' ... 

If the court or jury finds that the offender has a severe mental disorder, thatithe ·offenr:ler'•s · -
. sever~ w~n,t~l dis~r4~r _is nsit ~- r~rois.~io,Vr pr c~o~ be k~pt ip: i:emission. ;f,jtJJ;ou_t tr~,a!Wif$~t, ,. 

ancl t:bat ~Y, re.~~1?iJ:t 9(1™ .. oi: P.er s~V~f~ ,~~nt~ ~1spi:'.Wr, the offen~~r ~e,presents __ a su?strfu~1~~ 
daiiget of phys_11;1µ h¢n ~t~ . pthet~1 th~ ,·cou_rt,

1
:\li. ~r,q~rraj t.o. 9rder the o_ffender .qommi!ted to 

either an inpatient o~. qgn:>a!1ent_pro&tam.J9r O~l! Y~¥ .. 1'. ( - _ _ . , . . · .. ·. 

If an offeI!der is cqmniltted. tci ~ .outpatient"'p;ogram, the outpatient status- can be. r~voked if-the 
distlliet.a.,tt.orn.ey.:believes tb,aHhe offender;:cannot be safely.~d~ffecti,vely ·treated ·on-·iln · ···" 
outpatient basis. ·In such a case, the district·attorney. files•a petition. for·revoeatioil with1the .. _ · 
S\>Ulj ~~-a heB.!in~ -~ condµ<;:~~~ - If ¢.e. 9ourt:. a~e~s tlµi~_t,he ~_ff en~%. c~p.not be,_ s,¥"el}' ~~ 
· effectiveJt ff~:~teci Cjif iln_ o\lt,P~fienp;_as~, the ·~owf ~ r;eID!jf f,d, w·. 9riier that. tD.,e o:ffendet be 
treated ill' a shte ho~pital or other'treatriieilt facility .as' ail inpatieiit. 12 

. 

A n~"';\petitidii: arid Civil t.niiJ fcit tecdniftiitrllerlt~tnay Be :filed.!'aii.a :cbiidticted eabh'!m&4ssive _ 
year in accordance with Penal Code section 2970 and 2972 as long as the offender's s'evere 

- _mental_ disorder. still presents a substantial danger of J>hY~icalfharm to· othersY ; . 

On September 7, 2000, the Legislature enacted Assembly Bill 1881, which addediJ?etHM Code 
section-:297'2 .1 an~'"ameqcJ.ed PenaL Code· secticin:·2972 to change,the. ;reeomminnentprocedures 
for mentally disorder.ad <!if.fenders receiving, outpatient. treatment fpllowmg, parole ,c • - . · 

Unde(Assembly Bill 1881, the community program dirfr:1~-Pl~ 1tlie ouw~~r~trf!J.cilj~ is-v•, ,_..,,, . 
requit'ed to furnish a yearly report and recommendation ~o the co-urt, file aTutrict attorney, ffie 
defen8e.:(!eunsel1·- the· effender', andl·tlie medfoiil dife_cllir of: the-facility that 'iS~ti-eating the''' · 
offendf;rr:, The tep'orrsha.U. recofu'fuend whether 'the-outpatient offerider<ShoUldtbe· discharged-
from ~,ommitment, ordered to an inpatient facility, or renewed as ·an outpatielit fcit another · 
year. ~ . _"I -~--- 1~.· ,: .J'.· ., .r ... [(, ·.. I . r • I~ 

If the recommendatiijil. iS thafthe''offeffder· continue Oil·Olitpatiehtt!StittilS cirJbe' coil.fined to an 
inpatient treatmenf'facility, the def'ense·1tiounsel is requ:Uled:.to meel a.nil confer witli'the 
outpatient· Offender ritlid explam· th:e recommendation, . Under these oireUnistances, the·. 
outpatient offefidet ha:s llie'.f.ight ro ajtify tria.1 bntief·PenaYGc!de seCtion 2972 l:\efore"l:he 

. oif~nder ~@;'be reco:qw.:ljj:t~~ .... ,~ .off~~dffr aj.s,q ~-~~ 9p,~9p, 9.{ ascep~ -tl;t~ ... , , . . _ . 
recot:qµ}~tWa~,9n of .~on~~\lefl iµvofoytary~!re~J:µient. ~ wa,i-\~~g tl;l~. p~V9 a tti!l\rµn.9-er Pc:;.nal 
Cod,e s~ctjon 2.?.?~.· _Thi~,~. MA\tfi:f Al;~~~l:;>ly,~.ijJ.)88LJl1\:.Aistrjp}Ji.ttqi;rury is no lpn~er- ~- .
required tO annually re-litigate mentally disordered offender ca.Bes to extend treatment for an 
additional year when the outpatient offender affirmatively waives the right to trial and accepts 
the recommendation. -

9 p'eriaI cd8ksectlan 2912:''siiiicli~ision (a)'. ,. ~-
. . {, · ·:·• ·1:·, ~;;pl··.--.!~1'·! .,.1 . · ·,·jr . 

ID Id. · · ·,.~·.·.qr... :~· .. ,,;1 .. ,l ., ... ~:.·\ 

:1 ··.· .. , . 

•• .·• _lj :: 

11 Penal Code section 2972, subdivision (c). . .. ,_. .. , ... . : .~· 

12 Pc;~ s~ae- B~?.\iou~~Yi~~: stiB~v!sJ.~~--~ci), '• I''. 

13 Penal Code section-2972,·subdivision (e). ..•,fl 

'• 

' 
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The amendments imposect'by Assembly Bill 188l:bec'!me operative on January l; 2001. 14 

Claimant's Position ... 'k1 . 'i 

Tli~ '6]'rufuant 'C'on'futui~,'tl;iat tti~ tes(claim statlltes coriSfitute a rehnbursabfo state mandafcict· .. '' 
pr6g~1~ii(~W;sµaiit t~.-~9ie}an B, sec~ciri .?· 9f the cSilliqtjtia. ~dxilitihitiori ancf o~verlniibiF' 
Code section 17514:· The clai.milnt subffii.6 tlia(fue te'st claim statutes ate"sirirliat.to the · 
Sexually Violent Predator (CSM 4509) a.rid Nof Gttiity /)y.R.ellsJ'n oflhs'iznity (CSM:'.i7'53) · '1

': 

exterided comniitmenttlegislatit>n}'botb:·Of whieh'were approved ·by the Gom.iillssibnias· .:. . . 
reimbursable stite·mandated'progriuris:>'Sinillat to these: approved.progranis, the claitbant•is · 

. seeking relliibul'sement foi"the following activities:., ' " "·· · 
' ' . • ' ' •J it I ·• '- ~:·,. \ 1 , ·.' ., ·•. : · 

1 
, • • / - , • • •" , 

• Rev!~W· ~J~~ati?Ji.; 8#4 .. ~tt~¥9aiice)(llie ciVil fri(l.l.,an~· h~zjin~s .. <in. tlie petifiqn \)y fP.e 
district attorney, iridi~e~tH-¢fefise CO~ns~l 1, SUp~9rt staff; expertS; lipd'~ye~tJg~tors; . I 

• ~ , , 1 • L • • • , • , J l . , , ' . 

. ~ .... ~al·~~ti?:n of nece~sar)'. .t,:~e~. inve~gators.\. aµ4..PrQf~ssiQ~l~S t9 p17p~ J1;n; Hie ~t:vil 

. ~ ,.. . .>~·{"" . . - ·; . . ,..:·, . ,1~ • • ·~·,. ·•.. i J ' '.; ,, 

• Travel td and from ~~te hciJspitalS where,detailed·tnedical·recerds and case files· are· .r. 
13':!lin~ed.; \':DA ,, . .., . , ": 

• . Traiisportiltiori;and custedy of each potential tnentally clliiordered ·offender lJefore, 
during,.and: afumthe ci:vil proeeedmgs by the-Comity's Sheriff. DepartmehtP· 

Position or' ilie De:"~e:Ot of Fiiikrt~ . 
· ' - · ~.' :! ~-- '":· .. · · · · ·-: · · · .. r, · . . ·~ ......... , / · . .. ~ ·· 

On Februacy,:'t<.1999~· the J;>.epll1'1lnei;it of.Finan¢e file4 com¢ents' .. 19.tb,e•te&t'clabil agreeing·1J:baf 
the test claim• l3~W,tes~;CQD!ltitlite a rejm,bUlisa,J:>le s~te lD.8,Pdated piiogriw.i:. Th_e Deplriim.ep.t.· : . 
stated the:followllig~ . . :r-. " ... ' .: '" . . " <. " ' .,. 

"As a result of our review, we have concluded that the statute has resulted in a 
rein\bursable sta~ .mapdate111.s, it requi.t:-e.s the ciistricf:at;tori:ley to review cases 
subfl:~i.tted to exteii.P, xp.enta.1Jy ... Q.isor4eted -0ff~4ers.·'. (MDQ) comtjiJ.tmen~. , . 
P!'<titio:p, ~ ,cow:t .. fQr tbe coµµnitIDent, · prqvi!'l~ leg!)l co@!lel .to fylt>Q_~ t]:lat .are 
indigent, and: P.roMide transpo~tioh and housin,gjdurlng,~ourt.proc~gs." 

On N. ovembei" 6L·206d"ill~-riep'arllli'6ht cif:Filiiihee ftleii"co~iit6·dfiitbe'Oraft·siafr. ··Alifil.·y·'·~is , ' - ' ' - ' . . 

cna'iiging !their 'p6sin6ii/ Th{:Oepafflriciif iibv/icilifilends tlliif tli6 teit:' citiiihi. shoui~ :be O.efiled. . 
pursuant to B.tti.Cie xiti B,' se6tlo¥1 I( 'and 'ddvei!furierit Cool sectioil i75s6, subdivision (a};''.· ' 

,_,. .:, ~:. :,• :• , .• • .:,ci;,._,.b ~ • • ... ,•• . . : :·1·'•!',,I ·••·.::··:'.: • . -~: --.\;;,-n .I,.,· /,;._:• '"'." , ; ·' 

·;.; I. . ~. r .... 

14 See,. Bill Analy~~ for As.s~Jl!b)y Bill 1881. 

15 The Sexually Violent Predator.test claim (CSM.4509) involved legislation.estab.li$!ni!; I!~ ci~ coD;\lll).t1Il~t 
procedures for the continued detention and treatment of sexually violent'predat0r1i'foll.0Winli compfetion of the' ' 
prison term for certain sexually-related offenses. In Sexually Violent Predators, the Commission approved 
reimbursement for the activities requested by the claimant here. . . . • , . · , , 

I, 

The Not Guilty by Reason of Insanity test claim (CSM 2753) involved ~eg;W~ti~n,~~~b~~~f!;,~.jyil ~c;>~~\mt 
procedures extending the commitment of individuals found not guilty by reason of msamty m state mst1tutions. a· 
The Commission also approved reimbursement for the activities requested by the C:lairi:iiiiit b.eue. W 
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.e_ 

e·· 

since the District Attorney for the Coun,ty .of.Los Angeles, acting on behalf of.the County of 
Los Angeles as a whole,- sponsored the test claim legislation. 

FINDINGS.-

In order for !l statute to impose a rehnbur,sable state mandated program under_ article 
XIII B-, section 6 of the California CoiiBtitiition, the statufory language must first ditect or _ 
obligate an ·activity cif task upon local governmental agericies. If the statiifdcy· langtiage does· 
not mandate or require local 'agencies to perforrii ii task, then coni.pliance' witli the test claini 
statute· is within the discretion of the local agency and a reimbursable state mii.ndil.ted prograri:J.. 
does not exist. · · · - -

. . . , . ~·'.: . .. I 

In addition, the required activity or task must constitute a new program or create an increased 
or higher. level of service· over the' former requited· level of ser\lice. The California Stipreme 

- Court hii.s defined-the ·word "progran:l" stlbject to article XIII B, seetion 6, oftlfe California 
c~wstitution ~s a program thatcarries out th_e goyernplf:P.taj{unction 9f prpy~cijng. a. servJP:e to 
the pqbJ.ic~ pr)aws which,, to implement a, 11tat11. pol.icy, iinpo~e unique reqq.~mepts, on lpcal 
govenµIl¢n~ and do not apply generally lP;·all residen~ and entitie~ in the sta~, .. ·To determine 
if the "prqgram" is new _or iµiposes a higAl',lr .teyeJ of servicf,l, a comparis,on :cpµst;be m_a!l~ 
b.e~een ,the test clahn legtBlatjon an!l the legal requiiemem,s in effect irpn,l.ed,i.J!.~ly b~fore the 
enactment of the test claim legislation. Finally, the new program or increased level of sel'iVic.e_ 
must impose "costs mandated by the state" pursuant to Government Code section 17514. 16 

-
: ! ; ••· . : I• .· .; 

This test c~@n present& the following. issues; ,· : .. -

• Aie:Pelial emre.secfioii8'2970; 2972, and 2972.1 subject to artfole XIII B\ ·section 6'bf 
·the Cillifornia Coilstiti:itioii?. · , '1 · 

• Do Penal Code sections 2970, 2972, and 2972.1 constitute a new program or higher 
·level of service?. ' . '; ' 

-· ' 

• -Do Pen,aI Code sections 2970, ~_972, anQ, 297i_. l imi;>ose "costi; IJlandated by the state" -
under article XIII B, section 6, of the California Constitution and'Govermnent Code;. -
section 17514? 

These issues are addressed beiow: · · 

Issue 1: . Are Penal Code.sections ~970, 2972, and 2972.1 subject to artj.cle XIII B,. 
section 6 of the California Constitution? · 

Article XIII B, section 6 of the California Constitution states that "whenever the Legislature or 
any state agency mandates a new progrB.19 or higher level of service on any local government, 
the state shall provide a subvention of funds." (Emphasis added.) 

Thus, in order for a test claim statute to impose a reimbursable state !llandated program under 
article XIII B, section 6 of the C'.alifornia Constitution, the statutory iailguage must first _direct 

16 Artide XIII B, section 6 of the California Constitution; County_of Los Angeles v. State of California, supra, 43 
Cal.3d at 56; Carmel Vall~ Fi~e Protection Dist. v. State of California (1987) 190 Cal.App.3d·521, 537;_.City of 
Sacramento v. State of California (1990) 50 Cal.3d 51, 66; Lucia Mar Unified Schoot Dist. v. Holiig(I9B8) 44 
Cal.3d 830, 83~; Government coµe section P514. · 
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or ·obligate an ·activity 'ot task Upon local governmental agencies:··'Ifthe statutory language does 
not mandate or require local agencies· fo perform a task; then ·article XIII· B; section, 6. U;1D.ot 
triggered. In such a case, compliance with the test claim statute is within the discr~tj.on,.of,.th!; 
local agency. 

- ... ·· 
In the pres_~_nt case,_. tli~ ,exte~p.~ hiyolqntary trea~~nt P-roceeding~,\begin w~n ~- co~_tts 

· distr~ct a~orp.e)' re~;Je~, the :st,ate,'s, W-Ptt~n eval~~9µ ·allegb:).g ~f. tb.~pffender's.;.µJ.entaj. · . 
disor.~.~r is.µot in,re~~~!on.,::T.!ie distri9t .~ttomey IJMlY. request, fro~ ~e state,. affi.~~xivi,. 
supp9,~ tq(e ~va.Jµa9pn,. If th,!;· State's yttjtte~ ~Y!ih.i.atjon ~d SUpP,q!1ip.g ~davits S]fpport . 
extending the offender's involuntary treatment, "the district attorney may then file. a ,p~tition · 
with the superior court for continued involuntary treatment for one year.''. (Emphasis added.) 

•i.(,··~!·~_,., .-.. ·-.... ·.~~·-.'.· .·· .'. :: .. ··• ; _!.,'\ '. •1~=.::t·it1 

Despit~, 1:@ qs~ of. tb.e word "µiay ~. in the st;!,tute, the Con;µnission. fin4is Qiat counties .ar.~ . 
IIiandaW.cl,by th,~ ~tate to com.ply, wi* tbJr.· te.st .. clailp. ,s~tutes.Jor t):l.e r~asoiyl ,_gta~ed..9elow ... ' 
The uegiSl!itu:re decliitett thel'folldwin:g iifthe Mentafly;·DiSotdered Offeridet legisfation: ''if':the 
severeHri.eiltal tliBoriief.s of thii>se pnf;oiiers are ·n.0Hri·tem:i.Ssion,Q'f cannot •be.k!'ept'in· teirliss'ion 
at-ilie·'dllie ·df thew par@Ie oi:·tipon tenmnatioD:-ofparcil~;:there is· a diinger to ·soCie't)ltarufihe; 
'state hiiS· 'a 'cornjii!lling ii'lteresf in pfdtectihg tlie.Jiiiblic;.; '(Emphasis added.)17 ·The c6uru l'.iil.ve 
further ndtciiJtlliiftb:e 'ftiiidaiii:eittal -puri;>tise of ifuis 1e·gii;1afion is fo protect the public 'fr6ni .. . 
dangeroilli' mentaliyi:lliioroered·pns0aers;~ · '' . , · · ... ,. . : , , . . " · 

:·. ~. ·l~· ~· .. :·:•:.1.. ( ,., · .... ~. ' .. ,..·· .,- .. ' .. - :--~: ·: . ··~· ' -

Thus, in order to protect the public, the district attorney has no choice but to review the state's 
evaluation, request supporting affidavits ifnecessary/a:iid,,then me- a· petition for continued ... 
invRl~"t,{.~l\t;m~!JJ:,wJ:i~n. .~e s.t!l~e· s. ·eval_~~on-m.4 affi.daY!~ .. rn~~al tha~ ;Qi~ .off~~i"'s 
mental disorder is not in remission and that, as a result, the offe114er-pr~s~n)l! a-g~e~ of 
physical harm to others. . . 

·""f!• '. . -''(f<'"·:.. . •' .;I.· ~;tl . . . .t 1 .. . . ~-'.· . • • • • . • 

Acccirdiiigly, the:Ccitnmissiori. finds that the test claim statutes are subjec:t'to, aitji;le XllI B, 
section 6 of the California Constitution. · 

l't'_'i;;~.·:::i.-!;-. ···i~, . . __ ..... -', .. ·~ ... ~ .... ;". ,~ ,,,. ... ··. t, • •···.. • '1 •. 

Issue 2: l,)Q Pen,!ll.;,G9d~ !i~oiis 2~70.1 2972,,. aµd 2?72 ,i constitute a .i:l.~w pr9gr.\ull or 
higher fovef of service? '-' ' . ' . ' ... . ' ., '. 

The test claim 'statutes require counties to initiate court proceed~gs to c~fWTljt ~e~~lly 
disordered offenders to continu~ involuntary treatment for one year beyoDcl. the parole 
termination date-:.•"lli:this -regard,.countles, .throttgh -the district attorney and indigent defense 
counsel, are required to perform the following iictivities:. . . 

•· Review the state's written evB.luatlon and supporting lil.ffidavits indicatiiig that-the 
offend'er's ·severe mentiil;aisorder is'llot:lfi:i:"rbmssion or cannot·be kept in remission . 
without continued trelittiient·(PentCode, § 2970); · ' ·· · · 

" • · Prepare· and file· peutidn8 witli the 'stiperior C:_?Urt fot-' the continued ihvoluntary 
treatment of1the o:ffendet (Pen.:"code;'§. 2970);· and· ·· < · · · · 

. '~·. 

• •' l •· • 1·. ( :.•.· . : . I.";• • ·:·.•-;: 
17 Government Code secl:ion·29'60, .. 

. . . ' • t~·. . ' ' '• . ' i~"' ~.I 

. ia People v. Fernandez (1999) 70 Cal.App.4th 117. 

. ...... 

'. 
' 

-, ... 
. . ~~' .( .. ' 

·, .- ., 
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• . Rf;pfesent tb.<:1 iitate ami .thf)•hl,digent off~nder- in civil Jiea.@gs on -the ,p~titio:µ f@d,~y 
subsequent :petitions or hearings regarding recoi:mnitment, (Pen. Code, .§ §, 2972 aµd. 

2972.~)._., ;;. - . - ' -. '~ •l <. . •; ~p' 
The PUJ1PQSt;l of the tt!st cl!lin;>. leg~lation is riQ·pT,Ott;:Ct tl;le :pµblic U-oiµ UlentaJJ.y di~ord!=lre<:t~ 
off~ders wb.o~e1'.!llePW di~oi:i;l._f)f is not i11, r.i:;JD,issiqp·(Jr canno.t be~t in re!W,s~ion withpilt-
continued-itreatmr;:nt, -'.I'hus., the Ooriu!rissiqP, fini;ls: th:;tt.the.~st c~aJi;n statut.i:;-s Cl!P3)' ,qu(,a _ r 
governmental function of providing a service to the public. ?v,l:oreo:vei: ; .. the·te~ 9,l,!dm, st~wt~~ 
impose unique requirements on counties to initiat~ court proceedings to _commit m~ntally - _ 
disorder&! o'ffetiders fo d:fotl.nued myolwfli.tY'.ir'gatfuent. SUcll'activities'd8'not apply g~neraily -
to all't~sideil.tii ahl:i entitl~foftlie Sta:t1J. Therefore';'tiiecoci'missicih firids_tfu.tilie te~t_ daim ' .. 
sti~*6s ,6qnstiti:lte ~~ "i?rcs~" wl~frf th~ ·rtieariin~. df'~t:le~xm :B; sec~i'bti 6' qf,ilii c11iforua 
c···ti'tliti" .. . .,,, - . · . .. ., . ans on. - . · · . 

. r. ·r \ . . . J :•. • <. • .t 

The·CoJJJIP.issj9n fu.rther finds; tb,at tl;le activities peifor:mi:;d by the district attort}eYt t9 r~yl~}V-- · .. 
the ~ta1*' s.ev!ll:uat;.on,, to,,pfepare and filfl f®-petition fer conti,nueQ.· inyol~ · tn~a~~t. :!1¢ 

_ to .represent the. state in all subsequent proceedings regarding,{he cqntil;Iued tr~tn,llfnt ofihe· 
mentally diSot--dered offender were not previou~_ly, _imposed. QE, couµties_ <aWt tl:/,v.s I .. gopstimte a 
ney.i ).?rogi'am witbiti t1ie meaning <Jf.~cle xin B; section 6 of th~ _Calif;o~a. Consti~~oµ, . 

. · I ~ . . . . ~ . . - ,·. . . \). ' .. . .. " . I • .~; \ ' ' ' •• _l • • ·: 

The Co~sion _ r.~i;:ognizes, .b..Qwe,ver, tbaHltere .is .a .conne~ti.o;n.-between tQe indigent'~; ci,gpt
to counseUo·defen,d_ ~~ petitio;i;i,:_iµid-sqbsc::quent requests fQr continuedJnvqluntaiy14'e!l'.t.a;ient, 
and_.fue:reqi,iiren;ieJ:!~pr:eviqwly,imposaj ·PY tb,e·ij'n.i~d S4ttes. Constiwti01;1._. Since tlle hearing. 

· on.!he p~ition c!'-11 ,reSW.t in~e,~Qntinued invQlµtitacy. camn:rli:µlent and tr~4Uent oftJ:ie ·'·' .. 
offender fcir-an additional year beyond the fiiial parole termination.dii,te,. tli,e·S~Ame1J.4m.ent 
(right to counsel) iµul, Fourteenth Amendment (due process r;:lau.Se) of the U.s·. Co~titUtion are 
inlPilf.~~c(·'' ··:::. ,· 1i·· .. ".-'_,:_:'~:· ·_ .i ... •. ' ' ' <,,i;'._ .. ',' ..•.. - ;·: . . . ,.,,' 

. AitliokJgh the Mentally. Disordei:eq.{;)ffen(;le.r \~gi~latjon, is in tb.erPenahGod:e .• the co.urt has P,f)ld 
. __ that.the petiticm for continued iil.vol~·.;~almf?nt.is a i:<iv-il ·proceeding .19 .In: this reg;ird,"tlle 

l{: ~: Spp,f.9~E. ,f ~~ .~a~_ ~~~~tedl~ found. ~t..~iy.il: c?.m~m~,e~t 5~~ .lµl.~J~Ul"P9se constitute;~--~ 
s1g1iliic~t aepnva~~?.n of lice~ ,ili,a~,re~1:1ll'es. ?u.e pro~e~,~ ?tot~P~?n·~ _ .. · . _ _ -

When analyzing the rightS of an individual ~urfug-civil pommitiili;:nt,prqceeding:s,: some federal 
co~,~Y~.!fe~~~d tbftt ~.assistW,~e o.~ ~ouµs,~J.is {e~[e_R~ ~eet ~eder.a}.9ue proce~.s . 
standar&.'21 fyfofeovet, Ciilifot. '"J'couns' reco iiiie'thatle 'iil serv1c'es for iri'di. ent' erso~ a:t 
pti~li,61 ~Qk'iriSe~lfrt; ril~hdit~a.~i~il~td8~~"rel'ati6ft~' metitiilh~~th ina:ers'·~ife~~ i -.): 

~~~tra~_:b-~Hoe~ iS\:io~UiBl.e.·22 Fi,~r11x~. ~k8,~-i~y{. 1l61e~f'~t whgre lli~i~ is'lri~~h1I . - ·, 

!' ' • : . ,. . ii.,. : , .. . . : ·'' )~~ . ·.• : '-" rl--
I .-i • ' ' / r ~ l - .... , ... '· ~ .. ,- .. .... 

11 People v. William$1(199~) 7:, CaL'App.4fh 436, ' ' 

20 Addington v. Texas (1979) 441 U.S. 418,. - · " 

21 Heryford v. Parker (10th Cir. 1968) 396 F;2d 393, where the court lield that a civil proceeding resulting in. 
involuntary treatment commands observance of the constitutiorui! safeguards of due process, iricluding the righi to 
counsel. , , , ., . .· ;' 

.. 
22 Phillips v. Seely (1974) 43-CaLApp.3d ·104, 113;· Waltz v. Z.Umwalt (1985) 167 Cal.App,3d .. 835~-,B38. 
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representation by •COuDsel, necessary ancillary services, such as expeFts aiid iiJ.vestig'ative 
services Hire withiri the Scope cifthat right 23 . ' • ; " . . . - . . 

. ' ' . . . . 
Thus, indigent persons defending a petition and subsequent requests for continued involuntary 
treatment uiidet the test clairri statUte's have a constitutional right t0 counsel and ancillary.., · · · 
services·. ·Nevettheiesii, for the reasons stated below, the Commission finds that· the activities 
performed by 'the iiitligeiit defense coilbse'l uridet the test claim statute$" con8titufe a ·new· ' . 
progrilfu or hlghet' level of service. ' '. ; . 

T• • ·,:j •' ;•i!",'', ~ ·,,, ' ,·.· •. 1, •••,•' i;;·' ;' • ' >: •' • ··~j ' '. /: "• •. , 1' 

In Co~rz.ty q(ftos AIJ~e!es v. C9minission o_n Sf~te ¥011:.dpte~. tlW. cq~ analY,~e~-:1W.e ~~c:l~i:al 
constj!Jft!-o~ re~~iµ.ents· unde:r.~e Bixt!J.,at;i.d,.P,o,µ~nt).l Amendm~~ts in. relati99 ~<?:~lest .... 
c.la~(iegis~ti,9n r~u~g crounties tp pay for}pvestiga,t9r.s, .llJ,ld experts iI;L prep,~agp~ o.f :th,~. 
defense for indigent defendants in death perihltY cases. 24 The court denied the test' clabzj .!lP.4 
concluded that the test claim legislation merely implemented the indigent defendant1s . 
pree:id§tiilg•rightS tiiider;the u~s:•coruftitUtioli and that the::}egislation did not imp.os'e''any.rne0 
reqhi!ellierits cfo coiititles. Thus; the court·dete:rmhied that even 1n llie absence 6f tiie ·state" Iav/; 
counties are' still 'cofupellecf tci'iprtiVide defeilse" servic6s· tinder tlie Si.Xth· and ,Fciiitteenth . ,, · 
Amenambnfs to mdig~:iits ·fadmg the· death pemilfy ~ . · · · 1 · ', 

unliice th'~' ie;t cfafu; iegislation in the Cbun~ of ~s Angeles case, hovJe~er', there 'is no ~~-· . 
eXisting federal'stati.i.fory'Or re'gufatory:schemereqiiitin:g the states to iffipiement civil• · · · 
comfuitii:ieht proceedings fot mentally di~ordeted offenders:. ·'Rather:, this progriun: is brJmd 
new. "'fherefore; counties~ wcihld ncit be compelled t6 provide i:iefen8e and aricillacy servib'es to 
indigentpdtsoi:l§ 'facitig a petition for '6dntitJ.1i'ed· ifivoluiiliicy tteatmerit"ifthe new pfogram.'tiB.d. 
norb'ee:Jii cr~iedi hy"the stil.tei " •: ' " . ' . ; . ' ' " . . .. 

~ 1 ,.j·:·,·1:' · . :'· .; -·I ·1 "J_i- - ;·· • _,.-.-.,. . • .• . · 

~ecor~ingly,. the Commission finds that the ~ct_ivities _perfornied by_ ~igent defense q~r~l.~ 
mvestigators and experts to defend the first civil hearmg on the petition and any subsequent · 
petitions for·:recofuti1itmefit corutitutes· a new pr0gtam (~fhigherllever of servic~ witbili:;ftle.. . 
meanmg ofartitte· XIII'B; section· fr.Of the Cillfot.iiia '@oi'istimtion. :r•'· . · · · . ·" ~ · 
Tusue 3·:\ · rgg P~hal C?.#~.·-~~,q~9~~~97Q, ~972/. ~<t.,297.i.1.'hnk?~~ '.;ic9s~'. ~~nd~~· by fue 

state" under article XIlI B, section 6, of the Califorrua Constitution and · 
G0veiinnent:1C6Cie ·section ·17514? ' ,. · : · r·. · , · · 

- •. .-·· · :d · . · · .I"''' ~- · .~. ·-.,·.''. :... .: : •.i · .
1 ,r/·'"··· "'-'~ :.\'· .. ;(f\ ,·,~·n( .. · (··-·. -~· .. ·:· _,.. 

AI;: ~iC~~d ~PPY!f.~. ~~, J?er,i~e~t~9~ f1iril,VC:~,,09."' c(,)Rfi-;R'1~J~at the, tc:stcl!l,i.n:i,. 1~houl~ ~f:"."·,, 
demed p~S,p,1µ1t. t~h\ITT1s!;,(CW.;B, ~,se,cti.o~ (i; .~9c q?,V,~~~~t~o.d~,j~~r?~R) 1:,~s~?.·~~9q1v1f}P~ 

~~L~~~rilifsttr~~ti~~~;6~~~~;:~~ui~~ '~iif~1f 1=~;~_ac,x~b~p~~~~~~f~~~~~;1Jkt · 
these authorities specifically provide thilt no reimbursement is required for a lC?cal agency that 
requests legislative authority to implement a mandated program. 

For the reasons stated below, the Commission disagrees with ~e Department of Finance. 

Article XIlI B, section 6, states iii relevant part the following: 
. J~. .. · ;, ' 

,,, ,_;'. ·: 

n People v. Worthy (1980) 109 Cal.App.3d 514. 

14 Co~nty of !.ios:Ahgeles v, Commission on State Maru:tates (1995) 32 Cal'.App.4th BOS. " . 

) 
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.W}ienever the Legislature Qr !WY state agency manqates.a new pro~l!fll or 
hlgher leyel. qf se~ice on .iµay local go.veri:µn~w~ ... the;:. stat~ sba.11 p:n>vj4e a, · . , , .. 
subvention of funds to reimburse such local· goveroinent for the costs of such 
prbgran{or increased level Qf 1~~rvfoe/e1eepfthadbe'Leglslatill'e may, but neea 
not, provide·s'uci:r subveritiori of.funds .. for'.•the foliowmg ffi!tnciates: 

- . ' • .~ .. • . I r .~ : ' ·, :,· ' .. • ' ' • ._ • • • ; I 

{a) Legis~a,tive mandates requested by the local agency affected;. . . . . · · 
' (Empl\asis_added.) · " :: · · . • · · · '· ., · ;, · "· ;- . 

• ,It. ". •·
1

•• '~· .'•. _.. ,-, ,· • ·, . : • •·.· .· .. ~< . . , .. •! ~ .. _;_ ~ .·1~· 

In 19~4, tb~J,.iegi§).1,inµ:e. irqpl~Il!ented anj,g~~ XIII B,~,~~c~o.~Ji, by ~µ,acting 9ovePlllJ.~nt PQ9e. 
section 17 ~Q.Q:_~µd -follow4ig, 25 f:w part or ¢§t. ml~JP.en~tj.911,. Q9v~P111}~.w.."<;ode .. ~~tiqn '' 
17514 was enacted to define "costs mandated by,,th~·$.tat~"·as any.inqi:~~ed:co.~ts tb;it aJocal 

·agency is required to incur as a result of any statute that manda~~ a ·new program or hlgb.er · 
Ievei '6f·s"enli6-e~ ,~. · r: · ·· · · · ·.~-: · ~· · ~ 

' . . . ' I . ~ • 

Government C.ode section 17556 was also enacted to provide seven expeptions to . · 
rblrii.'bi.irsgifterlf ·: doverntnih:i.t Code· sectioD: .17556; subdiv'lsfon (a), sf.il.tes·ii:he followmg: 

.·· .•• : .·: .• ·;·· .l, : .· ••• ~ ... ,: ·. : ~ . _ •. _::, · .. ~·(·1·.·: ·;;i .. ... ·1.,~ 

. The commission shall not fm~: C<!>!!tS maiJ.da,t~ by ~ sta,~, 'a& A,¢[µi,e(l ~. Se\:~ion 
17514, iri any claim submitted by a local agency or schooi district; if, after a 
hearfug, ·the cbi:Ilniissii:>nr finds tha't: ' · · · , .. · 

• ,f1"• • .• ..... • ... , 

(a) The claim is subxlli.tted by a loqal agency' or school district which requeste'd 
. · legislative aiitlidfitY for tfiiit local agency or sclio61 diS'tricho iillptemeilt.the · 
' ''program'specifiei3.'·fu"'tbe statlire; and."tlu:zt'std.tilte iniposes coSf.f'up6n·lhat'locdl 

agency or school district requesting the legislative aU:tb.orlty :'"A resoi'utfonfrom 
. • · th.~::8QVep1f,rig·,!Jqdy.r<Jr.a letterr/J;.O~ ai~l~$.at.e.tf..repr:e;sentative of.t~go.ve.rni11g 

. . .. ,boqy of a. l(Jcqf :<f-$~'{1cy or-scho6l.ai~fr:i,ct,,which,re<Jf#.!Sts aµtlJRrizqtjop/o,r.,that . . 
: ,., ·· · .fo,ca,Z. ag.~r,cy. or sphoo!-,d(~ricf to.implement a given prqgram;s,/lall,pph.stifute a . . , .... 
?~~-:,, ·regf,{e#.wiffzin,the1meanin&ic.Pf·this,paragraph.' (li.ii:ipl:µlsis ~ded.) .. · 
-~ , • . ' .• I . 

Thus I in order for Government Code section' 17556; subdivision (a); ·to apply' evidence must' 
be .pr~s~nted. to .. sh.9w ~e foij9wing: . ..·,. . . ..~ . -. . . ,., 

• That the !Oehl agency' ti.liilg 'the testcfaiffi rei:itl:ested legislative a:utb6tity to implert'i~rit · 
the·program. ~cj:J. a· t;!:)!!l;l,~~t.sb.~1 b.~- i;:vidence~ by,ei1;her a resoJutj.~n ~o_:i;p. t;l;le ··· , 
go.v:ernillg body.· or: a l~t;te:i:· from a Q.elr;gat.~d.fepre,sentative ofthe·go,verµji;ig bod)'.; and 

; • 'fflar the statiite ih:i.poses cost:S' iipdn ffu.t IbChl. 'agency;· · . · · ·.. · · · :; · • · 
'. ·•, • .' (,~~,?_:.''.,! ~\::- ~.-, :"'•'!•'~-!, "'.1'••' •i ,.,..-;:"'l"t'.'~)l'" • •• ,u·.,:1•\• .~.~; •I ' ~,'!:•',: 

In the,pre$.eot ,fAS~if<l tihe. Df?PB.}."tment 9.f Fj.nanye.~,,~11t>JP.i~~fl~e Departm~i;i.r9f F~ce' s . 
Ew:oll~ ~ill Rep,qrt .f9r ~~ell}bly B,ijJ..188~,;~µat~S·hpri·~ep'c;~l?.~ 7 •. 2oop, WWclf,:r,ev~s . 

that:.~e "s2.9:9~~;0.f,~;~~~~l~ .. ~Jll ),:~,~1 .. w~~.,~~J~os ~~el~~. G9.~ty D~~~ict ~ttqµie:.; Th~, . 

''': .- ... 

:: I ~ ., .~.::; · I: •' '• t{•, l u ... · · :.;. •· ' , • ' . .' .·. . , ·~: 
25 Go~q~~W Cp,de,s~c~op. .IZ?.OP s1tfn~s.jn rele~an~B!V:t ~~JoAf,~'ri~\ ."it i~. tpr int~n~. of J!\~,.J.e~,i/lla}P,I'e;in .. , 
enactmg this part to provide for the llllplementation of Section 6 of Ai:/1cle XllI B of the Ciil.1fotrua Constifut1on 
and to consolidate the procedures for reimbursement of statutes specified in the Revenue and Taxation Code with 
those identified in the Constitution." · · · 

·'•' 
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Department al~o cites the CllSe of P{tis v. County of Kern26 for'th€'j:itop6sitioii1ha:hvl:i~n the e 
District Attorney sponsored the legiSlation'.,' he acted on befill.lf of the 1County, of Los ·Angeles. 

• ' ' '. · "I ' · ',·, ~~ .. • ,. •'\; ' - · • ; · · 1 . 

Th~ Comr.ni~~ion rW\'.ISJbat· the,,evi4~ii9,~ 1 subiill,l;teq i?Y ~e· Depa~~µt o~.~~~pe does not . 
satisfy the requirements .of Gqye~_eRit,pqde ~ecti<j>p 17556, sµb,divisio9 (a), to deny the test 
claim, and that the case of Pitt~ v. County of Kern does not apply here. . 

. . . • ,1 ~ ri· 'j·~ • '' .• ·~. · I. " 1 '.'·;'~ ~ _'!:--·· ' " :~,- 'l o , f I 

First, the evidence presented by the Department of Finance reveals that J:he.D.isttj~t.Attorney 
for the County o(_Los Angeles sponsored only A.ssembly Bill 1881. ·Assembly :Bili 1881, 
enacted ·on Septetnbef 7, 2000'; acided Pe'.nal c'oeie secficin 2972. l. anci amended Pe.nal Code · 
secti61i 2972:'t&'atr1enti'the'tecoi:m:iiitttieiif procedures of trie~titlly disohi.eteo offend'ers . ; 
receiy~'outpatientttea¥ient-:t'o4owing' parole: ,. : ,, . " '.-'· . · . · ·· · .: 

:L• ·.' ;.£1 ' .: '~;· .· 1 : :(.:·•: '\h:.~;.· ,•_,~, . ' .!: ' ·' or ' ,."• ·., '• ,. : ' '. 

AB 1881 did no(amend or affect the following required activities imposed by other· s.~W~~ , 
included in this test claim: · -

··1··\ ~;;.-r ·'.1~·:·.···S'· ,, ·.·. _t·:. · ·· .~:· ~,1.:,.-,. ·:. ·~· · · . , · .• J··~ .· _ . ~:.. ;. 

• ~e,:Vli;lW the ~~te's initial wtjtten, .. ~yalua~ion aJ?P. $¥.PPOrtin~ ~~vit~ inciiCl!:tin$ $at~.e 
off~D;4e:r's. s~y~~e mentaj .. disor~~r is n9t ~ reJni~~ion 0r cannot be kept in remi~sion 
'witl'iout coritlntiea ·freatmeiir (Pen. cdal ·'§ 297DV' · : : .. · · · · 

: • '· ' 1 : , '· i { _ ,; ~-··· _r .. :· · • :, . ' • • •. · i . ,•; ";·;,·~, ,: . _ ":'' . 
• Prepare and file petitions with the superior coJW, f9,r :th~, ci9ntjn1,led involunta,cy . 

tre11;to:J.e~~ of~ ~ff~nder (Peµ. Gode, § 7_970); and . 
;~"· •.• ;'i,:I,: • ' , - i.J · , , ,. I' I _ f"'.,. -~ . _: ~ i i • • f' ;, 1, 1 , .:... : : ; , :..• 

• Rep~sen~1t4~ $.41-~ anc,l t,b.e;.ind~gf?n.t-:offeJ14er,in th-~ first civil ·hew;i.µg op.. th~;petition and 
a1;1y ~qsequen.tp~titio~ • .o~\~earh;tgs.regiµ:iling fu,e .~coiw;nita;i~t,o~. an iripatfent 
off~deJ'. ... @.?.en. Gode, §§ .. ~~p2).: "": :.~ <'fl'I . ,.,; , :.- ~~··,~ ,, "·.,,. A 

Thus' thet~"i.$ ii6' eVi&nce ·~· the' record ilia:t i.b.e".ii:,.os ~files" Colihcy lllisttict Afti:tr¥:Y I or the ., 
County of LJ)·~·Aiigl:1~·s; feqi.t'esteci lfgi~i.RtlV'e atitil.Brify'·tb perrori:idh~'above actlvities tequired 
by Penal Codedi~citionsi2910· 1imd 2972. -. Aceottllii.gJY~·tli~ Co:ifinllSsiori'frnds"'tliht'GOvetnment 
Code section 17556, stibdtv'i.Sicin (a)~;'fioes not applfto the actlVi.tles iisted:a'.Ob~e/anihiiat there 
are 9-0S~s mandij.ted :bY the $tate,,,for·thes!l .activjti~s. ..'"' · iw• " . , , , : "··" 

The Commission further finds that Government Code section 17556; stlbdivision (a), does'·not 
applY,,~t.Q .. ~e!lY t4is 1testiRlaim fQr tl1e ac~J~es iJR.posed;l:>Y ·Ass~µ:ibly B.ill ,~§J. - _ " 
The amen'dmeril:S ena'.cfud·oy·Asseilihl9Bill1881 ii1J'ow·fue ootpii.tierit offender tcHiffinilatively 
agree to"'cfori:tiriti'eci'tteatilient and waive:lhe HgliMO'·fffal' when:4fiere is a recommendation that 
the offender continue receiving outpatte~t 9r,,i,µpa,;t.i,ei;i.t,.9.¥ii\f.or ~9!R-~f,YeBJ~ ,.}'I:n~s, .as a r\fsult 
of Assembly Bill 1881, the district attorney may perform a lower levelof service since they _ 
are rio lci~6r r~quir~~ tO.'r~tam,~xper&r;'ffitepahH'ot;''bt attendra ci~i:1 triiir·ori'the''iS.Stie'of' ' 
recomrrutirierlt 'v/lie?i)th~ oufp8'.fidiif6ffeiicfef:'~gtbe's' tci c6hclnu'eli-heatmerit fof~woth& year and . 
waiV:bs' the "t{gliftcnriii.L ;'Ac&ifdingiy~·illie Conirhlssi6n filids' tha:f'ther1H.s1n6Uevidence tbat>;r 
Assembly Bill 1881 imposes any increased costs on the Los Angeles County Di.Strict Attorney, 
as required for Government Code section 17556, subdivision (a), to apply. 

Assembly Bill 1881 may, however, increas~ th_e costs of the defense_attom.ey re~ine.d_by th~ 
countY,Js>fUie, pW'~~eht' 6iit:P~ti,exi.t off~.iii:I~J }Iiat redeiVe,~_ ,~.r~q\?W,m;~n~tiori'.f,?r cbnt,ijluBa- , _, ~ 

. ~ .. -, : . . .. "\(' . ;,l .• •li' 

1·.· •• -· 

26 Pitts v. County of Kem (1998) 17 Cal.4th 340 .. 
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treatment. T,Jnder these cll;;~tan~s. Ass~bly :SiJJ. 1881,lµlposed a. nqw requirement on the 
defense .coµnsel to n;t~et.and, confer. with the ouw!!-ti.ey,.toffenqer and explain tb,~. . .. : , · 
recommendation. Followirig the meeting, both the defense counsel and .. ~e 6utpatie11t offender. 
are required to sign arid returµ to the court a form indicating whether the offender demands a 
jury fr'faf or accepts the reediilmend~tion and waive!dne r!ghtto triaL _If the outpatient' ... 
o:ffendef\vB.fves ·file rightto ,triai Uficfot As·seinbly Bili' i8s1, then the ·costs inipc>s'ed oh. the:· '. .. 
coliilfy tihdet· the Meritlilly I>lsotdered O:ffeil.der pro~airi ilie 'reduced sin&; like th6 district 
attorney, the deteiis6'attoniey is not reqiiire<fto retruil'ex.peris', prepare·for, or attend a Civil 
trial to derend th~ matter. If, oiFtbe' oth~r liaiitl', the .. outpatlent oft'ellii.er 'ciemancis a'. juiy trial;··· 
then the meeting between the defense counsel and the outj)atie'hr offender' arid their completion 
of~e form described above; will·impose additionaLcosts on the county. 

Thus, wiili.' regard t6 th~ activitfgf lliiposed oil. the 16oiinty' s 'defense attorney, the issue is 
whether the· 'Lbs· .Angeles County District Attorney'. acted 'on ·belifilf'C:if the County of Los · 
Angeles as a whole when he sponsored Assembly Bill 1881. · . .. . 

. In this r~gard; the Oepattlli.ent of Firiance telles· 'oti Pitts v: County of kern. hi Ptits·, th~; 
plailitlft's',\vhose co'nvfotjons· fol' child i#olestiition wete'reversed ori ~pp,eiil, brought actiom . 
se'!ik:lng dlifua,ges agiliiiit tlie' ·~WiB-, ili'e'tlistrict attorney ind ·the mstri6t attorney's cempt6Y-ees 
asseltjng_nfuxfefous. cWil -righ.ts: violations· b~~etJ:.6'ri'!~ileged-hlisconduct during th~ ctiiiilnai 
proseciilion~ tlitlsstie ptesentt\~ in· the ca1ie wiilf'wliefu.ei:, for prirposes of loc:il government · 
chumi.ges liability; a dtiitricfattotney acts 'on behlilf;of the 'state or·tb:e' ciluiity when, prcfsecutirig 
criminal violations of state law' and when estabifslllilg policy and trallifug empi6)iees ill: SU.ch .. 
areas. 27 The court recognized that the district attorney may act on behalf of the cq~)Y:":'4en · 
performing administrative functions that are unrelated to the prosecution of state crili:iliial ·· 
laws:~ut, Tl:le. cotirt.oon:cluded;rhowever,' that thenilistl:ict·attot:lley·acted on: behalf ot:the state· 
when· prosecuting crilninal' violations of:state Iaw;'abd!when establishing policy and waining · 
empk>yees'in such ·~eas\: Thusrthe county: was not liable for.~damages. ' 'I 

Ushig~the Pitts case, the Department of Pinance contends that the DistrictAtl~fuey acted 6n· 
behalf of:the' county since ·1"sponsoriiig legislation. concerning the 1extended :civil commitment of 
mentally disordered 'offenders neither prepares for•prosecution aiid ·prosecutes vioiatioris· of 
state criminal law, nor establishes policy aruLtrains employees il1'these areas:''" · 

The Commission fuids ~that the D.epartment's reliance oil Pitts.is misplaced. First; the Pitts 
case does not address the issue of reimbursement of state miindated programs under .article XIII 
B, ~~~tiql!· q1 .L~!1j1gq~. lff Pi~rc,~e. doe.s nQ~.~t~~~s,pov~i;n~w~i:tCoci!=. s~ion 38?,~9,.:5, . 
which expr~ssly authonzes .. t¥ 4f~~.1~J ~j:tpr.µey •. on W!l ()r. he~~ Q/Ni;l,, to spq'!Sor ~y pr.p4ect or 
program to. improve the administration of jUstice, as is the ca.Se here when the Los Angeles . 

·County District Attorney sponsored Assembly Bill 1881. In this regard, the courts, including · 
the court' in Fitts; ha.Ye consistently heldithatthe county baatd of' supervisors does·intit ·have the 
power to direct the manner in which the distriatittorney's statutory duties are perfonned.29 

21
· Pitts, supra, 17 ca1:4th 340, 345. · 

'.. . 
28 Jd. at 363 .. .!·. ;· .'• .. 
29 Id. ai 358. See also, Hicks v. Board of Supervisors (1977) 69 Cii.t.App.3d !228, 242. 
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Accordingly, the Cominission finds that when the Los Angeles County District Attorney 
sponsored Assembly Bill i 881, be did not sponsor tha:t legislation on behalf of the- County of e 
Los Angeles as a whole. . 

Moreover, there is no evidence in the record that the County pf Los Angeles itself requested 
legislative authority to change the fy:Ientally Disordered Offepder program. Government Code 
section 17556! .subdivision. (a); requires that such a request be evidenced by a resolution from 
the governing body or a letter from a delegated representative of the governing body of a local 
agency requesting authoriza,tion for ¢.1!-t local agency to implement the program. _ Such 
documents hav~ not been presente_d here. -

Accordingly, the CommiSsi6n finds tha:t Goveriinient Code section 17556; subdivisfon (a), does
not apply to the recommitment procedure& imposed by Assembly Bill 1881. for me,J:\tally 
disordered offenders receiving ou,tpatient treatment,, and that such activities impos.e:costs 
mandated- by the _state on counties. 

The CoillIµissionfurther find.S that the actlvitie~ requested by the claimanqo,(1) retai.p.. _ 
necessary_ experts, -i,n:ve~tig!ltors, aµd professionals to pn;pare for the civil trial ~P _i;µbsequelJ,t 
proceeding~; (i) trav~Lto and f;rom state hospitals where detailed.medical records ~d,,9!1-se fi,l_es 
are maiI).tained; and (3) proyjq~ transportatipn !l.D.d cust9dy of eacl;i;potential me11tally .. 
disordered offender l;lefore, dUri,ng, and aftc;lr the civil.proceedings,by the Gounty's Sheriff 
Department, are reasp~ply pecessary to comply with the test claim statu~es and, .tpq.s, 
constitl!.te reimbursal;lle state. mandatep_ activities. 30 

· 

CONCLUS~ON 
_ Based .on -the· foregoing, the Commission concludes that Penal Code secti'ons 2970, 2972, and 
2972.1 impose a reifnbtirsable state mandated program on local agencies' within the meaning· of 
article XIlI B, section 6 of the California Constitution and Government Code section 17514·.for 
the following a.ctivities: 

• · Review the state's written evaluation and supporting affidavits indicating that the 
offender's· severe mental disorder is not in remission or cannot be klept :in.remission 
wtthout continued treatment (Pen. Code, § 2970}; . 

• Prepa,re and file petitions with.the superior court1for-the continued involuntary 
treatment of the-offender (Pen. Code, § 2970); 1 

• Repfasen:t the state' and the iridigent offender iii civil hearings on the Petition !ln,fi any 
su~sequent petitions oi; h~arings regarding recomriJitment (Pen. Code, §§ 2972, 
2972.1);- - ' ' ' 

• Retain necessary experts, investigators, and professionals to prepare for the civil trial 
and any subsequ.ent petitions for recommitment; 

lD Section 1183.1, subdivision (l)(C)(4) of the Comnii.ssion's regulations authorizes the Commission to include in 
the parameters and guide_lines, as reimbursable state mandated activities, a description of the most reasonable 
methods of complying with the· m·andate . . - '. : .. -
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, ... 

. ,~. 

··;: 

• •·• •• < ·,.!, .:: . •,· 
• Travel to and from state hospitals where· detailed medical records and case files ate . 

maintained; and . ' . . . . ; . . . . . 
. . ·. ; ., ~ ~' . ' . . . . . 

• Provide transportation and cusfody qf ~ach'·p6tential. mentally disordered offender 
before, during, and after the civil proce~q.iI:igs by the County's Sheriff Deparbp.ent. 
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. Comin_ission on State Mandates 
LlstDa~e: 11/24/1998 . Mall!~g ~fprmathin 

.- " 

.. l\la,ili.ng List· 
Claim Number , .. c1a1D1ii·nt · Co!Ulty of los Angeles 

Penal Code Section 2970 

Subject 

Issue 

Chap. 1418/85,858/86,657/88,658/88,228/89,435/91 

Mentally Disordered Offenders' Extended Commitment Proceedings 

Mr. Michael E. Cantrall, Executive Director 
Callfbrnla Public Defenders Association 

3273·Ram0f Circle, Sulta 100 
· Sacmrnento CA 95827 

Ms. Annette Chinn, 
Cost Recovery S )"'tams 

1750 Creek.side Oaks Drive, Suite 290 

Sacramento CA 95833-3640 

Tel: · (916) 362-1686 
FAX: (916)362-5498 

Tel: (9 !6) 939-7901 

FAk: (916) 939-7801 

Ms. Merola C. Faulkner, Manager, Reimbursable Pmjeota 
County of San Bernadine 
Office of the Auditor/Controller 
222 W. Hospitality Lane, 4th Floor 
San Bernardino CA 924 ! S-00 ! 8 

Mr. Dean Oett, Director 

Vavrinck Trine Doy & Co., LLP. 

121 SO Tribut.lry Point Drive, Suita !SO 

Gold River CA 95670 

Tel: (909) 386-8850 
FAX: (909) 386-8830 

Tei: (916) 944-7394 
FAX: (916) 944-8657 

·--·· ·- -···------------
-·-··-· ·- --·-·-----------

Mr. Michael P. Judge, 

California Public Defenders Association 

210 West Temple Street- 19th Floor 

Los Angeles CA 900!2 

Tei: (213) 974-2801 

FAX: (213)625-503! 

. ~. - --·- -·---. ~-···-·----·-··----~- ~ ---·-··-- --·-
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Clalm NuhlHer · '• 98-TC-09 Claim~!¢ '"·. County of Los Aiigeles 

Penal Code Section 2970 ". 
. Chap. 1418/85,858/86;657/88,658/88~8/89,435/91 a1bjact 

wrssue Me~t\lllY DisorderC,c!Offendt}rs' j3xtended Commitment Proceedings · 

Mr. Lennord Kaye, Esq., 

County of Los Angele; 

Auditor.Controllers Office 
. 500 W. Temple Stret~ Room 603 

Los Angeles CA 90012 

Mr. Jam es Lombard 

Department of Fi neni:e 

Tel: (213) 974-8564. 

FAX: (213) 617-8106 

(A-15), Principal Anelyst 

915 L Street Tel: (916) 445-8913 · · 
Sacramento CA 95814 FAX; (916) 327-0225' 

Mr.RlckMwidolla, ExeoutlveOffice (E-18) 

.,. 

Board of Prison Tcnns . ; .. 

428 J Street 6th Floor ·Tel: (916)'445-4072 

Sacramento CA 95814 FAX: (916Y445-5242 

Ms. Laurie McVay, 
DMG-MAXIMUS 

4320 Auburn Blvd. Suite 2000 

Sacramento CA 95841 
Tel: (916) 485-8102 

FAX: (916) 485-0111 

,------------------·-·-· --"-------. 

' 

Mr. Andy Nichols, 
Vavrinck Tripe Dny & Co,, LLP 

12150 Tributary Point Drive, Suite I SO 
Gold River CA 95670 

Ms. Linda Powell (A-31), Deputy Director 

Dept of Mental He•lth 

1600 9th Street Room 250 

Sacramento CA 95814 

Tel: (916) 351-1050 
FAX: (916) 351-1020 

.,,,,, _____ ,,, _____ __, 
.. ,, ____ -- ... -------

Tel: (916) 654-2378 
FAX: (916) 6 54'·2440 

. ------· - ~··-·- - ---- ---- - .. -. ··--·-
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·Claim Number 98-TC..09 Clalmiiiit · County of Los 'Angeles 

Penal Code Section 2970 

Subjei:t Chap. 1418/85,858/86,657 /88,658/lis,228/89,43Si9 I 

Issue Mentally Disordered Offenders' Extended Con'llnitment Proceedirigs 

Mr. Merk Sigman, Accountent Il 

Rivcreida Ca. Sharift's Office .. 

4095 Leman Street P 0 Box S 12 

Rivcmidc Ce 92502 

Jim Sp1111a, 

Sbrte Cantrall•~• Office 

Division of Audits (B-8) 
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THE PEOPLE, Plaintiff and Respondent, 
v. 

ANDREW FRASER GIBSON, Defendant and 
Appellant 

No. 8025616. 

Court of Appeal, Second District, California. 

Oct 6, 1988. 
SUMMARY 

Defendant was convicted of forcible rape in 
violation of Pen. Code, § 261. subd. (2), and was 
sentenced to six years in the state prison. Instead of 
being released on parole on his due date, he was 
required to accept inpatient treatment through the 
Department of Health under Pen. Code, § § 2962-
2980, requiring certain mentally ill persons about to 
be paroled to accept inpatient mental treatment 
with011t proof of future dilngeroiisness. After trial he · 
·was found to be a severely mentally disordered 
offender subject to involuntary confinement and 
treatment under Pen. Code. § . 2962, and he appealed. 
(Superior Court of San Luis Obispo County, No. 
PC4, Harry E. Woolpert, Judge.) 

The Court of Appeal reversed, holding defendant 
was entitled to parole on terms without reference to 
the requirements of Pen. Code, §' 2962 et seq. The 
court held the retroactive ap'plication of the 
mandatory provisions violated the ex post facto 
clauses of the United States and California 
Constitutions as applied to a defendant whose crimes 
which resulted· in imprisonment were committed 

· prior to the enactment of the legislation. It further 
held . the provisions violated the equal protection 
clauses of the United · · States and California 
Constitutions, as it was unreasonable and arbitrary to 
exempt persons such as defendant from a requirement 
of proof of dangerousness applicable to all other 
persons subject to involuntary commitment, and no 
compelling governmental . interest justified the 
exception. (Opinion by Abbe, J., with Stone (S. J.), P. 
J., and Gilbert, J., concurring.) 

HEADNOTES 

Classified to California Digest of Official Reports 
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<l!, Th !f) Criminal Law § 7.2--:Ex Post Facto 
Laws--Mental Treatment as Condition of Parole. 
Legislation (Pen. Code, § § 2962-2980) requiring 
*1426 certain mentally ill persons about to be· 
paroled to accept inpatient mental treatment violates 
the ex post facto clauses of U.S. Const .. art. I. § 9. cl. 
1, and Cal. Const.. art. I. § 9, as applied to a prisoner 
whose ·crime, which resulted in imprisonment and a 
determinate sentence, was committed prior to the 
enactment of the legislation. The provisions are 
applicable only to persons who were convicted for 
certain crimes il.nd who were still serving tlieir terms 
of inlprisonment on the operative date of the · 
legislation, and mandate a potentially onerous change 
in the terms of·parole which is part of the sentence 
for a criminal conviction; the result could potentially' 
be custody for life in a state hospital setting without 
proof .that the person· was either gravely disabled or · 
demonstrably dangerous as the result of mental 
illness. · 

[See Cal.Jur.Jd (Rev), Criminal Law, § 
Am.Jur.2d, Constitutional Law. § 654.] 

G.) Criminal Law § 7~-Ex Post Facto Laws. 

9' ' 

Two critical elements must be present for a statute to 
violate the ex post facto clause: (1) it must be a 
criminal or penal law which applies to events 
ocgun:ing prior to· its effective date and (2) it must 
substantially 'disadvantage the offender affected by it. 
A law constitutes an ex post facto violation when it 
retrospectively imposes criminal liability for conduct 
which was innocent when· it occurred;_ or increases 
the punishment prescribed for a crime, or by 
necessary operation alters the situation of the accused 
to his disadvantage. In order to determine whether 
retrospective laws are disadvantageous, courts must 
look to the effect· of the present system of laws 
compared- to those in place at the time the offense 
was committed. 

Q) Criminal Law § 7--Ex Post Facto Laws--Penal 
or Therapeutic Laws. 

. Pen. Code. § § 2962-2980, · requiring certain 
mentally ill prisoners ab011t to be. paroled to accept 
inpatient mental treatment without a determination of 

· future dangerousness, must be characterized as penal, 
rather than therapeutic, for determining whether it 
violates the ex post facto clause when applied 
retrospectively. The primary .purpose of the 
legislation is to protect the public, and the fact the 
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person is treated while confined involuntarily does 
not ipso facto make the confmement nonpenaJ. 
Failure to follow the treatment plan during the period 
of parole can result in a return to. prison on parole 
revocation and it may therefore extend indirectly the 
incarceration of the person as a result of his criminal 
conduct. 

~ .4Q, $ i(f) Constitutional Law § I 0 !--Equal 
Protection--Basis of Classification--Criminal 
Conviction or Acquittal--Involuniary Mental *1427 
Treatment of Parolees. 
Legislation (Pen. Code, § § 2962-2980) requiring 
certain mentally ill prisoners about to be paroled to 
accept inpatient mental treatment without a 
determination of dangerousness violates the equal 
protection clause of the United States Constitution, 
since it is unreasonable and arbitrary t9 exempt such 
persons from a. requirement of proof of 

· dangerousness applicable to all other persons subject 
to involuntary commitment. Although parole status is 
a distinctive characteristic for disparate treatment 
under certain circumstances, it is irrelevant to the 
purpose of the statute's involuntary commitment or 
treatment. 

(2) Constitutional Law § 76--Nature and Scope of 
Equal Protection--United States Constitution .. 
The equal protection clause of the United States 
Constitution requires at a minimum that persons 
standing in the same relation to ·a challenged 
government action will be. uniformly treated. 
Traditionally, social and economic legislation is 
upheld if the classification drawn is rationally related 
to legitimate state interests. When the classification· 
touches on a fundamental right, it must be judicially 
determined under the strictest standard whether it is 
necessary to promote a compelling government 
interest. Whether a right is fundamental depends on 
whether it is implicitly or explicitly granted by the 
federal Constitution. An equal protection challenge 
requires a determination whether. the groups which 
are differently treated are similarly situated for 
purposes of the Jaw. If they are not, no equal 
protection claim is applicable. 

® Penal and Correctional Institutions § 22--Nature 
of Parole. 
Parole in California is different than the traditional 
concept of parole, under which it is a release from 
prison, before the completion of sentence, on the 
condition that the prisoner abide by certain rules 
during the balance of the term. In California, 
determinately sentenced prisoners serve the complete 
tenn specified 'under Pen. Code. § 1170, Jess any 
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applicable credits for work performed under Pen. 
Code, § § 2931 or 2933, and are then placed on 
parole for three years regardless of the length of the 
term served. Under Pen. Code, § 3000, this parole 
period is an essential part of the actual sentence and 
is not dependent on early_ release. 

(]) Constitutional Law § 84--Equal Protection-
Classification--Judicial Review--Deference to 
Legislature--Dangerousness--Class. 
Under equal protection analysis, although great 

deference is due a legislative determination that a 
certain class of persons endangers public safety and 
that involuntary commitment of persons in that class 
is necessary to protect the public, the determination 
of which individuals belong to * 1428 that class is a 
judicial, not legislative, function. Thus, Pen. Code, § · 

§ 2962-2980. requiring certain mentally ill persons 
about to be paroled to accept· inpatient mental 
treatment without proof of dangerousness establishes 
an ·invalid classification, since it would permit a 
permanent conclusive ·presumption of dangerousness 
froII). proof of mental illness so long as it had once 
been proved the illness was causally related to or an 
aggravating factor in the commission of a criminal 
offense. Such conclusive presumption would violate 
due process since dangerousness is not universally 
and necessarily coexistent with mental illness, and a 
fmding that a mental illness was once a contributing 
cause or aggravating factor in criminality does not 
change the fact that all former felons suffering mental 
illness are not dangerous or violent. 

00 Constitutional Law § 10 !--Equal Protection
Basis of Classification-- Criminal Conviction or 
Acquittal--Parolees--Mental Illness. 
Pen. Code. § § 2962-2980, requiring certain 

mentally ill persons about to be paroled to accept 
inpatient · mental treatment without proof of 
dangerousness, is subject to close scrutiny under the 
California Constitution (Cal. Const .. art. I. § 7) in an 
equal protection analysis, since the statutory scheme 
deprives persons of their liberty. The law can 
withstand· constitutional attack as· discriminatory 
among similarly situated persons only if the 
government can demonstrate a compelling interest 
which justifies the law and that the distinction drawn 
by the statute is necessary to further that purpose. 
Because there is no demonstrable compelling interest 
in the contiDued confmement of mentally ill former 
prisoners simply because their mental illness 
continues, or that exclusion of a requisite finding of 
dangerousness is necessary to serve any legitimate 
government interest, the statutes violate equal 
protection .. The difficulty of proof of dangerousness 
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does not constitute necessity ' for its complete 
elimination. 

COUNSEL 

Rowan W. Klein, under appointment by the Court of 
· ApP.eal, for Defendant and Appellant. · 

John K. Van de Kamp~ Attorney General, Steve 
White, Chief Assistant Attorney General, Morris 
Lenk, Karl S. Mayer and Bruce M. Slavin, Deputy 
Attorneys General, for Plaintiff and Respondent. 
"'1429 

ABBE,J. 

Legislation, [FNl] effective July 1, 1986, requiring a 
person who had been sentenced to a determinate 
sentence prior to that date to be confined in a mental 
hospital as a condition of parole, violates 
constitutional ex post facto clauses. The legislation 
al~:ei•:·violates equal protection because it mandates 
involuntary confinement and treatment of former 
prisoners who are mentally ill without proof of 
dangerousness. · 

FNl Statutes 1985, chapter 1419, section 3. 
The provisions were originally found in 
Penal Code section 296.0. They were 
amended and recodified without substantive 

-· ... change by Statutes 1986, chapter 858t to 
·\ · have separate section numbers (Pen. Code. § 
- -.- § ·· · 2962-2980). For easy reference, all 

sections a.re referred to by their present 
section numbers. 

Appellant was convicted of forcible rape in violation . 
ofpenal Code [FN21 section 261. subdivision (2) and 
on June 29, 19.83, was sentenced to six years in the 
state prison. With applicable credits he was to be 
released from· custody on parole on September 10, 
1986. Instead of being released, he was required to 
accept inpatient treatment through the Department of 
Mental Health under the statutory scheme under 
consideration. After trial in the superior court, he was 
found to be a severely mentally disordered offender 
subject to involuntary confinement and treatment 
under section 2962. 

FN2 All further statutory references are to 
this code unless otherwise specified. 

The confmement'then ordered for appellant expired 
one year from the date he should have been released 
on parole. This appeal is therefore technically moot. 

Page 3 

However, since appellant is subject to repetition of 
this process, the issues are of recurring importance 
and time constraints make it likely any annual 
commitment will evade appellate review, we address 
the meritS. [FN3] (See Conservatorship o(Hofferber 
(1980) 28 Cal.3d 161. 167. fn. 2 [167 Cal.Rptr. 854, 
616 P.2d 836].) 

FN3 Appellant has been continued on parole 
for another year under section 2962 and is 
continuing to be confined for treatment as an 
inpatient at Atascadero State Hospital. 

In 1983, when appellant was committed to prison, 
section 2960 (now § 2974 as amended) provided 
discretion to seek civil commitment of prisoners 
under· the Lanterman-Petris-Short· (hereafter LPS) 
Act, which. was incorporated in part by reference in 
the Penal Code as an alternative to their release. 
Involuntary commitment under the LPS Act is 
applicable to all persons regardless of their former 
penal status who are proved to be gravely disabled or 
demonstrably dangerous to themselves or others. (See 
Welf. & Inst. Code. § § 5150, 5200, 5250, subd. (a), 
5300, subds: (a)-(c).) If such confinement was not 
both sought and imposed, appellant would have been 
entitled to be released from ·confinement into the 
community. *1430 

Section 2962 now mandates treatment for any person 
who meets all the following criteria: (I) Is about to 
be released on parole, [FN4] (2) has a severe mental 
disorder, as defmed; (3) the mental disorder is not in 
remission or cannot be kept in remission without 
treatment, as defmed, ( 4) whose severe mental 
disorder was one· of the causes of. or was an 
aggravating factor [FN5] in the commission of a 
crime for which the person was sentenced to prison, 
(5) whose crime was one in which the person used 

. force or violence or caused serious bodily injury as 

. defmed in paragraph (5) of subdiyision (e) of section 
243, and (6) who has been in treatment for the severe 
mental disorder for 90 days or more within the year 
prior to parole or release. [FN6] 

FN4 Section 2970 also permits the same 
standards be appiied for recommitment of 
persons who would otherwise be released 
without parole or whose parole has expired. 
Appellant is not such a person. 

FN5 Ironically, mental disorders which do 
not constitute a defense under California 
insanity provisions (§ 25) are mitigating 
factors for purposes of sentencing. (See. Cal. 
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Rules of Court, rules 416(e), 423(b)(2) and 
425Cb).) Consequently a mental illness 
which is causally related to criminal conduct 
may at the same time reduc(l the term of 
imprisonment and then result in custodial 
confinement for iife. 

FN6 The procedural prov1S1ons for 
commitment are not challenged. They are 
complex and need not be considered here. 

The treatment mandated is inpatient (§ 2964) unless 
the patient can be safely and effectively treated on an 
outpatient basis, but if not released to outpatient 
status within 60 days the person may request a 
hearing before the Bmi.rd of . Prison Terms (BPT) 
where the Department. of Mental Health must 
establish that inpatient treatment is necessary. (§ 
2964, subd. (b).) This ~atment can be continued 
under the same provisions so long as parole is 
continued and, as a condition thereof, treatment is 
mandated pursuant to section 2962. (§ 2964, subd. 
(c).) 

These provisions apply to all persons affected who 
were· incarcerated before as well as after January 1, 
1986. (§ 2980.) It is therefore expressly retroactive 
to· persons whose. crimes which resulted in 
imprisonment were committed prior to the enactment 
of the Legislature so long as they had not earlier been 
released on parole. [FN7] 

FN7 The provisions apply to all persons 
whether sentenced to a determinate term 
under section 1170 or to an indeterminate 
term either prior to the enactment of section 
l1lQ or under section 1168. As appellruit 
was a determinately sentenced· prisoner we 
confme our consideration only to persons 
released on parole after serving a 
determinate tenn imposed pursuant to 
section 1170. 

Ex Post Facto Violation 
Cl§) Appellant contends the retroactive application 
of these mandatory provisions violates the ex post 
facto clauses of the United States· and California 
Constitutions (art I, § 9, cl. 3, and art I, § 9. 
resp.ectively). We agree. *1431 

G) Two critical elements must· be present for a 
statute to violate the ex post facto clause; (1) it must 
be a criminal or penal law which applies to events 
occurring prior to its effective date, and (2) it must 
substantially disadvantage the offender affected by it 
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Un re Jackson (1985) 39 Ca!Jd 464. 469-477 (216 . e 
Cal.Rptr, 760, 703 P.2d 100).) 

A law constitutes an ex post facto violation when it 
retrospectively (1) imposes criminal · liability for 
conduct which was innocent when it occurred, or (2) 
·increases the punishment prescribed for a crime, or 
(3) by necessary operation alters the situation of the· · 
accused to his disadvantage. ( Conservatorship of 
Hofferber, supra. 28 Cal.3d 161, 180.) The mentally 
disordered offender. provisions (MOO) of section 
2962 et seq. both increase punishment and alter the 
situation of the accused to his disadvantage·. · 

In order to determine whether retrospective laws are 
disadvantageous, we must look to the effect of the 
present system of laws compared to those in place at 
the time the offense was committed. (See Jn re 
Stanworth (1982) 33 Cal.3d 176. 186 (187 Cal.Rotr. 
783. 654 P.2d 131 ll; Dobbert y, Florida (1977) 432 
U.S. 282. 294 [53 L.Ed.2d 344. 356-357. 97 S.Ct. 
22901; Weaverv. Graham (1981-) 450 U.S. 24. 25 [67 
L.Ed.2d 17. 20-21, 101S.Ct.960].) 

Uhl At the time of appellant's offense he was subject 
to a determinate sentence (§ 1170) and had to be 
released on parole at the end thereof(§ 3000 subds. A 
(a) and (d); People v. Burgener (1986) 41 Cal.3d 505. • 
529; fu. 12 [224 Cal.Rntr. 112. 714 P.2d 1251].) The 
Board of Prison Tenns (BPT) had discretion to set 
such reasonable parole conditions as it deemed 
proper (§ . 3053), including the condition of 
outpatient psychiatric counseling. (In re Naito (1986) 
186 Cal.App.3d 1656 [231 Cal.Rptr. 506]. also see§ 
3002.) The BPT could revoke his parole and 
recommit him for failure to abide by the conditions. 
(§ § 3056 and 3060.) · 

His total period of parole and custody on 
recommitment for revocation of parole could not 
exceed four years (§ 3057, subd. (a)) [FN8] unless 
he engaged in misconduct while·confined on a parole 
revocation(§ 3057, subd. (c); also see§ 3060.5.) 

FN8 All references to this section are to the 
prior version under Statutes 1984, chapter 
805, section 3. 

When appellant committed his offense he could only 
have been confmed involuntarily for evaluation and 
treatment on the same basis as all nonprisoners or 
parolees, that is, if he was mentally ill and gravely 
disabled (Welf, & Inst. Code. § § 5000, 5008, subd. 
(h)(l)) or dangerous. (Welf & Inst. Code, § § 5000, 
5250) (fonner Pen. Code, § 2960, now § 2974, 
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applicable to all prisoners other than those desctjbed 
in § 2962.) *1432 

Under section 2962 tbe following changes occur. 
The persons described therein are required to be 
retained in physical custody by the Department of 
Mental Health (§ 2962) and must be treated on an 
inpatient basis for a minimum of 60 ·days (§ 2964) 
and may be retained on an inpatient basis for annual 
periods for life(§ § 2966, subd. (c), 2970) so long as 
their severe mental disorder is not in remission or 
cannot be kept in remission without treatment. 
Therefore, persons who are neither gravely disabled 
nor demonstrably dangerous but who meet the 
section 2962 criteria must undergo treatment on an 
inpatient and on outpatient basis during their parole 
term and may. be required to do so indefinitely. 

(1) Respondent argues that the legislation does not 
violate the ex .post facto clauses because it is not 
penal, ,but rather therapeutic, and it does not 
disadvantage appellant as an accused. We disagree. 

Respondent is, howeyer, correct that a necessary 
detennJ.tiation is whether · the statutes imprison 
appellant as a criminal or require compulsory 
treatri1ejlt in involuntary confinement as a sick 
P!'rson."·(See Conservatorship ofHofferber. supra. 28 
Ciil.3d ·at p. 181 and In re Gary W. (1971) 5 Cal.3d 
296, 301 [2Q Cal.Rntr. l. 486 P.2d 12011.) We 
believe· section 2962 has· overwhelming penal 
attribu~.s and therefore constitutes part of appellant's 
~trniSiiii:ient for his criminal offense. · 

Section 2960 states the legislative purpose in the 
enactment of section 2962 et seq.: "The Legislature 
finds that there are, prisoners who .have a treatable, 
severe mental disorder that was· one oftbe causes of, 
or was an aggravating factor in the commission of the 
crime for which they were incarcerated. [FN[9JJ 
Secondly, the Legislature fu1ds that if the severe 
mental disorders of those prison.ers are not in 
remission or cannot be kept· in remission at the time 
of their parole or upon termination 'or parole, there is 
a danger to society, and the state has a compelling 
interest in protecting the public. Thirdly, the 
Legislature finds that in order ·to protect the public 

. from those persons it is necessary to provide mental 
health· treatment until the severe . mental disorder 
which was one of the causes of or was an aggravating 
factor in the person's prior criminal behavior is in 
remission and can be kept in remission. [~ J The 
Legislature further fmds and declares the Department 
of Corrections should evaluate each prisoner for 
severe mental *1433 disorders during the first year 
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of the prisoner's sentence, and that severely mentally 
disordered prisoners should be provided with an 
appropriate level of mental health treatment while in 
prison and when returned to the community." [FNlO] 

FN9] It is interesting to note this declaration 
came just four years after the Legislature 
"recognize[ d] and declare[ d] th.at the 
commission of sex offenses is not in itself 
the product of mental diseases." (Stats. 
1981, ch. 928, § 4.) Consequently it 
terminated prospectively · an involuntary 
commitment scheme for mentally disordered 
sex offenders. (Former Welf. & Inst. Code, 
§ § 6300 to 6330.) Many sex offenders will 
now "qualify" under the MDO scheme since 
their crimes definitionally involved the use 
of force or violence. (See e.g., § § 261. 
subd. (2), 288, subd. (b) and 288a, subds. (c) 
and(d)(l).) . 

FN I 0 While the provisions operate 
retroactively for prisoners incarcerated 
before the effective date of tbe legislation, it 
is of course impossible to retroactively 
evaluate and treat them. Consequently 
persons imprisoned before July I, 1986, did 
not have this advantage during their terms. 

The primary purpose of the legislation is to protect 
the· public. The mechanism by which the public is 
being protected .is by requiring confinement. and 
treatment of some former prisoners who have severe 
mental disorders as defmed by section 2962, 
subdivision (a). 

The fact that a person is treated while confined 
involuntarily does not ipso facto make the 
confmement nonpenal. For example, section 2684 
provides for the transfer of mentally ill prisoners to a 
state hospital for . treatment during their· period of 

· imprisonment. By the terms thereof, the time spent in 
the hospital for treatment is credited toward their 
terms of imprisonment. Obviously this period of 
treatment is "penal" within the meaning of the ex post 
facto clauses. (Also see § 1364.) 

The California Supreme Court has 'identified several 
criteria to determine whether a stat\J.te is criminal or 
civil .. In Cramer v. Tuars (1979) 23 Cal.3d 131, 137 
[151 Cal.Rptr. 653. 588 P.2d 793) (hereafter Cramer) 
the court identified four features which resulted in its 
admittedly close determination that involuntary 
commitment of certain mentally retarded persons was 
not punishment: (l) it was not initiated in response or 
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necessarily related to any criminal acts, (2) it was of 
limited duration although renewable, (3) the person 

. with the burden of proof was not necessarily a public 
prosecutor, and (4) the sole purpose of the legislation 
was the custodial care, treatment and protection of 
the person committed. 

In contrast to the statutory scheme . for the 
ifivoluntary commitment of the mentally retarded, 
MDO commitments are: (I) necessarily related to the 
commission of and conviction and imprisonment for 
crimes involving use of force or violence or in which 
serious bodily injury was inflicted; (2) the 
commitment of MDO's can. only be brought about by 
prison officials (§ 2962) or district attorneys (§ 
2970); and (3) the sole purpose is not treatment for 
the safety of the person committed but is primarily 
pi:otection of the· public (§ · 2960). the same purpose · 
for imposing. imprisonment ·for criminal conduct. 
(Cal. Rules of Court. rules 41 O(a) and 414(b).) The 
MDO commitment scheme has more penal features 
than that for mentally retarded persons. •1434 

Other criteria were identified in Conservatorship o( 
Hofferber. supra. 28 Cal.3d 161, at pages 181 and 
182 in determining whether the involuntary extended 

· confinement of persons gravely disabled due to 
incompetence to stand trial on felony charges and 
who are presently dangerous (hereafter GDI's) was 
punitive. The· court specified the following fiictors 
leading to its. conclusion this scheme was not 
punitive: (1) The commitment did not extend, 
directly or indirectly, any incarceration imposed on 
appellant · for criminal conduct, (2) a criminal 
sentence would ·probably never be imposed, (3) the 
confinement did not arise from criminal conduct but 
from a mental condition, (4) the person committed 
would be placed in a state hospital or a iess restrictive 
setting (see Welf. & Inst. Code, § 5358) rather than 
in a prison, and (5) the GDI commitment did not 
disadvantage the person as an accused because he or 
she was not forced to defend against a criminal 
adjudication. While a MDO commitment shares some 
of these civil attributes, it differs in important 
respects. 

AnMDO commitment, unlike one for GDI's, results 
directly from the commission of a crime and a period 
of imprisonment as well as from · the mental 
condition. Failure to follow the treatment plan during 
the period of parole can result in a return to prison on 
parole revocation and it may therefore extend 
indirectly the incarceration of appellant as a result of 
his criminal conduct. Specified prestatute criminal 
conduct is both a requisite and the reason for 
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. custodial confinement. 

MDO's may be forced to defend against a criminal 
adjudication since whether the crime )l'hich resulted 
in the prison commitment "involved the use of force 
or violence or caused serious bodily injury" may not 
·have been· adjudicated at the time of conviction. 
Unlike other involuntary commitment schemes which 
apply either to persons involved in ·certain specified 
offenses (see e.g., Welf. & Inst. Code. § 3052) or to 
any felony offender (see e.g., § 1026.5, subd. (b)(l)) 
the MDO scheme applies to persons who coinmitted 
any felony offense only if it involved the use of force 
or violence or if it involved inflicting serious bodily 
injury; Except in those instances where force, 
violence or serious bodily injury are elements of the 
offense or an enhancement.· thereof, a new 
adjudication relating to the offense may be.required. 

These differences between the MDO commitment 
scheme and those considered in Cramer and 
Hofferber require us to find that it is essentially penal 
in nature and consequently it is subject to the 
limitations of the ex post facto clauses. 

<.!£) We find the retroactive application of the MDO . 
provisions to persons whose crimes ·were committed 
prior to their effective date violates the *1435 ex 
post facto clauses of the United States and California 
Constitutions because the provisions: (1) are 
applicable only to persons who were convicted for 
certain crimes and who are still serving their terms of 
imprisonment on the.operative date of the legislation 
(§ 2962), and mandate a potentially onerous change 
in the terms of parole which is part of the sentence 
for a criminal conviction(§ § 1170, subd. (e), 3000); 
[FNl I] and (2) potentially could result in custody for · 
life in a state hospital setting without proof that the 
person is either gravely disabled or demonstrably 
dangerous as a result of mental illness. 

FN 11 This feature alone may suffice to 
establish an ex. post facto violation. In In re 
Stanworth, supra, 33 Cal.3d 176. the change 
from the discretionary parole release date 
setting provisions in effect under the 
indeterminate sentencing law (ISL) to the 
directory (mandatory) provisions under the 
determinate sentencing law (DSL) were 
found to be ex post facto as applied to 
persons whose offenses were committed 
prjor to DSL. (Also see Weaver·v .. Graham, 
supra, 450 U.S. 24 (change from mandatory 
to discretionary good time credits violates 
clause) and Lindsey v. Washington (1937) 
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301 U.S. 397 [81 L.Ed. 1182, 57 S.Ct. 7971 
(change from discretionary to mandatory 
m.aximum sentence violates clause).) · 

Equal Protection . 
. (1!) We also fmd the MDO provisions violate the 
equal . protection clauses of the United States and. 
California Constitutions. (U.S. Const., 14th Amend. 
and Cal. Const., art I. § · 7 .) 

Equal Protection Under the United States 
Constitution . 

. (,l) The equal protection clause of the United States 
Constitution requires at a minimum that persons 
standing in the same relation to a challenged 
governnient action will be uniformly treated. 
(Reynolds v. Sims .(1964) 377 U.S. 533 []2 L.Ed.2d 
506, 84 S.Ct. 1362].) Traditionally, social and 
economic legislation will be upheld if the 
classification drawn by the statutes is rationally 
relate~. to legitimate state interest~. (Cleburne v. 
Cleburne Living Center, Inc. (l98S) 473 U.S. 432 [87 
L.Ed.2d 313. 105 S.Ct. 32491.) When the· 
classification touches on a fundamental right, it must 
be judicially deterinined under the strictest standard 
whether · it is necessary to promote a compelling 
government interest. (Shapiro v. Thompson Cl 969) 
394 u:s. 618 [22 L.Ed.2d 600. 89 S.Ct. 13221.l 
Whether a right is fundamental depends on whether it 
is implicitly or explicitly guaranteed by the federal 
Constitution. (San Antonio· School District v. 
Rodriguez 0973) 411 U.S .. 1 [36 L.Ed.2d 16. 93 
S;Ct.~781.l 

Although freedom from involuntary custodial 
confinement would appear to be the equivalent of 
"liberty" explicitly guaranteed by the Fifth and 
Fourteenth Amendments, the United States Supreme 
Court has not • t436 expressly held that 
classifications touching upon liberty are fundamental 
for these purposes. In Jones v. United States Cl 983) 
463 U.S. 354 [77 L.Ed:2d 694. 103 S.Ct. 30431 and 
Baxstrom v. Herold (1966) 383 U.S. 107 [ 15 L.Ed.2d 
620, 86 S.Ct. 7601. both of which related to 
challenged classifications in substance and procedure 
for involuntary commitment, the court appears to use 
the traditional rational basis test. Consequently for 
purposes offederal law analysis so shall we. 

Any equal . protection challenge requires a 
determination whether the · groups which are 
differently treated are similarly situated for purposes 
of the law. If they are .not, no equal protection claim 
is applicable. (Tigner v. Texas (1940) 310 U.S. 141. 
147 (84 L.Ed. 1124, 1128. 60 s.ct., 879. 130 A.L.R. 
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@i) Appellant claims, and we agree, that an MDO is 
similarly situated for 'purposes of the law to other 
adult persons ·involuntarily committed for -inental 
health treatment. One purpose of all of these pertinent 
involuntary commitment schemes is the protection of 
the public from tbe dangerous mentally ill and their. 
involuntary commitment for treatment, for renewable 
periods, until they ·no longer pose a danger to the 
public whether or not they remain mentally ill. 
[FN12) 

FN12 See Penal Code section I 026.5, 
subdivision (b)(l) (person posing substantial 
danger of physical harm to others by reason 
of mental disease); Welfare and Institutions 
Code. section 1801.5 (wards physically 
dangerous to public due to mental 

. deficiency), section 5300, subdivisions (a)-
(c) (persons demonstrating danger of 
inflicting substantial physical harm to others 
due to mental defect), section 6500 
(mentally retarded persons dangerous to 
themselves or others). 

The MDO commitment scheme, however, contains 
one· critical and significant difference from all the 
others; . it does not require proof of any present 
dangerousness as a 'result of mental illness for 
commitment or recommitment. Because there is no 
reasonable basis to exempt MDO's from this. proof: 

· requirement merely because ·they are at the end of 
their prison term, we fmd the provisions violate the 
equal protection clause of the Fourteenth Amendment 
of the United States Constitution. 

MDO's are most similarly situated to two groups of 
mentally · ill persons subject to involuntary 
commitment in California: those persons found not 
guilty by reason of insanity (NGD and recommitted 
after expiration of ,the . maximum term of 
imprisonment which could have been imposed on 
them(§ 1026.2) and those mentally ill persons, now 
adults, who have been recomrriitted ·after expiration 
of the potential maximum term of imprisonment for 
criminal c01:1duct as wards of the state (MOW). 
(Welf. & Inst. Code,·§ § ·602, 707, subd .. (b), 
1731.5.) "1437. 

An MDO, like the . MDW and an NGI, has been 
adjudged to have committed a criminru offense. Both 
the MDO and NGI .are committed after proof of a 
causal connection between their mental illness and 
the crime which they conunitted [FN13] (§ 2962; 
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CALJIC 4.00 (1979 rev.) and In re Moye (1978) 22 
Cal.3d 457, 462 (!49 Cal.Rptr. 491. 584 P.2d 10971.) 
Unlike the NG! and MDW the MDO, however, is not 
confined only on proof of dangerousness and is not 
subject to release when· he or she is no longer proven 
to be dangerous. The MDO alone is subject to 
commitment and recommitment until such time as his 
or her severe mental disorder is in remission without 
proof of present dangerousness. The sole basis for the 
distinction is that MDO's are at the end of their prison 
terms. 

FNl3 This was true at least until June 9, 
1982, when the insanity standard was 
changed. (Now see § . 25 and People v. 
Skinner (1985) 39 Cal.3d 765 [217 Cal.Rptr. 
685, 704 P.2d 7521.) It remains true of 
persons committed under the pre-1982 law 
when the standard used was that set forth in 
People v. Drew Cl978) 22 Cal.3d 333 (149 
Cal.Rptr. 275. 583 P.2d 13181 (see CALflC 
4.00 ( 1979 rev.)) who continue to be 
recommitted under section I 026.2. 

Like those commitment schemes considered by the 
United States Supreme Court in Jackson v. Indiana 
(1972) 406 U.S. 715 [32 L.Ed.2d 435. 92 S.Ct. 1845) 
and Baxstrom .v. Herold, supra, 383 U.S. 107, we 
find the MDO commitment scheme violates the equal 
protection clause of the Fourteenth Amendment 
because it has subjected appellant to a commitment 
standard more lenient and a release standard more 
stringent . than that required for the .involuntary 
commitment and treatment of any other mentally ill 
person in California for the arbitrary reason that he is 
nearing completion of service of his term of 
imprisonment. 

In Jackson the court found the indefinite 
commitment of persons who were incompetent to 
assist in their own defense on a lesser standard with a 
more difficult standard of release than all others 
violative of equal protection. The court found the 
basis of the distinction of two pending ·criminal 
charges was insufficient to justify the difference in 
treatment. 

In Baxstrom the court considered a· ·commitment 
. scheme clqsely analogous to that here. There the state 
scheme provided for. involuntary commitment of 
persons whose prison term was about to expire which 
differed from that applicable to all other persons in 
two different ways. First, it denied _a jury trial on the · 
issue of 'mental illness to the prisoner but gave it to 
all others. Second, it required a determination of 
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dangerousness for all mentally ill persons committed 
· to tlie Department of Corrections rather than to the 
state hospital except prisoners nearing the end of 
their term. The Supreme Court found both 
distinctions irrational and therefore violative of equal 
protection. * 1438 

The J\.1])0 commitment scheme does not suffer the 
first infinnity identified in Baxstrom; it grants the 

· same procedui:al protections of a jury trial and 
unanimous verdict applicable to all others. It suffers 
the second infirmity, · however; if permits 
commitment without proof of dangerousness, a 
standard applicable to all others involuntarily 
confined and treated for mental illness .. Since the 
ba5is for the distinction, i.e., nearing the end of a 
prison term, is the same as that considered in 
Bai:strom, we too fmd it is irrational and violative of 
the equal protection guaranteed by the Unite>! States . 
Constitution. 

Respondent argues the MDO is not similarly situated 
to· any other involuntarily committed person because 
of his parole status. This fact, however, is irrelevant 
for purposes of equal protection analysis for several 
reasons. 

(§) Parole in California. is different from the 
traditionai concept of parole. In Morrissey v. Brewer 
(1972) 408 U.S. 471. 477 [33 L.Ed.2d 484, 492, 92 
S.Ct. 2593), the court defmed parole -as " ... release 
from prison, before the completion of sentence, on 
the condition that the prisoner abide by certain rules 
during the balance of the sentence." In California 
determinately sentenced prisoners serve the complete 
term specified under section 1170, less · any 
applicable credits for work performed under sections 
2931 or 2933 and are then placed on parole for three 
years regardless of the length of the term served. 
Under section 3000, this parole period is an essential 
patt of the actual sentence -and is not dependent on 
early relea,se. 

G£) The question for equal protection purposes is 
not whether potential MD O's -are similarly situated to 
other dissimilarly treated groups for all purposes but 
rather whether they are similarly situated for 
purposes of the law challenged. Parole status has 
been held to be enough to distinguish parolees from 
all others as to the quantity and .quality of procedural . 

.. due· process- required for incarceration ( Morrissey v. 
Brewer. supra, 408 U.S. 471) or as to rights to be free 
from warrantless searches and seizures. ( People v. 
Burgener, supra. 41 Cal.3d at p. 532.) This is 
because of the purpose of those restrictions, which 
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are to promptly punish or rectify a breaqh of 
conditions of traditional parole and to facilitate 
supervision and surveillance to· discover breaches. 
However, parole status is irrelevant to the purpose of 
MDO involuntary commitment or treatment. · 

As noted, the purposes of this statutory scheme are 
twofold. One is to protect the public from mentallY. ill 
persons deemed dangerous by the Legislature; the 
other is to treat these mentally ill persons. (§ 2960.) 
The impending release on parole, the basis of 
defining the group, has nothing· to do with either 
purpose. Any danger to public safety has nothing to 
dq witq their * 14'39 status as parolees per se but 
arises from their release from prison into the general 
population. Therefore, these are not parole condition 
cases. 

That parole stattis has nothing to do with - any 
purpose of the· act is indicated by features of the act 
itself: the MDO confinement and treatment are not 
limiteJ'to 'the parole period (§ 2970); existing 
parolees·; including those released just prior to July 1, 

- 1986;::~e not covered by the act even if they have all 
oftlie"'other pertinent characteristics defined in the act 
(Statil. 1985, ch. 1419, § 3; § • 2962, subd. (d)) 
[FN14] and mentally ill parolees in remission at the 
time .. ,scheduled for their release on parole; even 
though-ihey suffer a relapse after release,. are not 
coverea by the act. Obviously the Legislature was not 
relyiilg' 'iln dangers unique to persons on parole in 
enacl~,1fthe legislation. 

FN14 Persons convicted of qualifying 
felonies but not sentenced to imprisonment 
also do -not -come under the act even- if 
presently on probation. Such persons would 
appear to otherwi_se be in the same situation 
as potential MDO's as a threat to public 
safety and in need of treatment. 

' 

For the articulated purposes of the act, public safety -
and treatment of the mentally ill prior offender, we 
fmd appellant's situation identical ·to an NGI whose 
continuing mental illness once caused a criminal 
violation and similar to MDW's who also engaged in . 
criminal conduct and remain men11llly ill at the time 
scheduled for release. 

The respondent argues that even assuming MDO's 
are similarly situated to NGI's for the legitimate 
purposes of the law no factual finding on the issue of 
present dangerousness is required because the 
Legislature has found MDO's to be 1dangerous and so 
stated in section 2960. (]J Great deference is due a 
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legislative determination that a certain class of 
persons endangers public safety and that involuntary 
commitment of persons in that class is necessary to 
protect the ·public. However, a determination of 
which individuals belong to that class is a judicial, 
not legislative, function. (See United States v. Brown 
(1965) 381 U.S. 437 (14 L.Ed.2d 484. 85 S.Ct. 
17071.) To determine otherwise would permit a 
permanent conclusive presumption of dangerousness 
from proof of mental illness so long as it had once 
been proved the illness was causally related. to or an 
aggravating factor in the commission of a criminal 
offense. 

A conclusive presumption of one fact from proof of 
another violates the due process clause when the 
existence of the fact presumed_ is not universally or 
necessarily coexistent with the fact proved. ( Vlandis 
v. K/ine (1973) 412 U.S. 441 (37 L.Ed.2d 63. 93 
S.Ct. 22301.) Dangerousness is not universally and 
necessarily coexistent with unremitted mental illness. 
A finding that a mental illness was once a 
contributing cause or aggravating factor in * 1440 
criminality does not change the fact that all former 
felons suffering mental illness are not dangerous or 
violent. This fact is implicitly recognized by the 
several California involuntary commitment schemes 
requiring proof of both present mental illness and 
present dangerousness without regard to the 
criminality of the person. 

Respondent claims such a legislative determination 
of dangerousness has been found constitutional under 
both the due process and equal protection clauses by . 
the United States Supreme Court in Jones v. United 
States (1983) 463 U.S .. 354 (77 L.Ed.2d 694, 103 
S.Ct. 30431.) The court's_ actual holdings do not 
support this conclusion. 

Jones challenged (1) the constitutionality of the 
automatic commitment of persons found not guilty of 
an offens11 by reason .Of insanity, and (b) the 
distinctions regarding the burden of proof between 
persons committed after a finding of NGI and those 
civilly committed. The court upheld the statutory 
scheme on both substantive and procedural grounds. 
In so doing, it approved a presumption of continuing 
insanity which was conclusive in effect only for 50 
days following a jury finding of not guilty by reason 
of insanity. At that time apd at six-month intervals 
the acquittee had the same opportunity as other 
civilly committed persons to secure release upon 
proof by a preponderance of the evidence that he was 
either no longer mentally ill or dangerous. 
Consequently, in effect any presumption of insanity 
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was rebuttable at all hearings following the automatic 
SO-day.commitment. 

The presumption of dangerousness approved by the 
court in Jones was also a rebuttable one; it did not 
completely substitute the judgment of the Legislature 
as to dangerousness for a jury determination thereof. 
Unlike the statutory scheme here, the person 
involuntarily committed could secure his release in as 
little as 50 days following conviction upon his 
showing [FNl5] he was not dangerous even if he 
remained mentally ill. Here, appellant is in effect 
conclusively presumed dangerous so long as he 
remains mentally ill regardless of the length of time 
since his criminal offense· and conviction. [FN16] 

· Clearly, Jones does not support the respondent's 
position. 

FNI 5 In contrast to this holding, our 
Supreme Co1.1rt. in In re Move. supra, 22 
Cal.3d ·at page 466, rejected placing the 
burden of ·proof on the insan_ity acquittee 
after the expiration of the maximum term of 
potential imprisonment. 

FN16 Our S1,1prenie Court has expressly 
rejected a . permanent conclusive 
presumption of dangerousness because, inter 
alia, the passage of time by itself diminillhes 
the validity of the · presumption. ( 
Conservatorship of Hofferber. supra. 28 
Cal.3d at p. 177.) 

· (14) We therefore hold it. is unreasonable and 
arbitrary to exempt MDO's from a requirement of 
proof of dangerousness applicable to all other persons 
subject to involuntary commitment. The commitment 
scheme *1441 under consideration violates the equal 
protection clause of the Fourteenth Amendment of 
the United States Constitution. 

Equal Protection Under California Constitution 
(fil Because the statutory scheme at issue deprives 
persons of .'their liberty, · Le., freedom from 
involuntary confinement and treatment for mental 
illness, it is· subject to. close scrutiny under the 
California Constitution (art. I, § 7). ( 
Conservatorship of Hofferber, supra, 28 Cal.3d at p. 
171. fu. 8; see Jn re Gary W .. supra. 5 Cal.3d at p. · 
306.) The law can withstand constitutional· attack as 
discriminatory among similarly situated persons only 
if the government can demonstrate a compelling 
interest wh_ich jus.tifies the law and that the 
distinction; drawn by the statute is necessary to 
further that purpose. (Ibid.) 

· Page 10 

We find respondent has failed to demonstrate either 
a compelling interest. in the continued confinement of 
mentally ill former prisoners simply because their 

. mental illness continues or that exclusion of a 
requisite finding of dangerousness is necessary to. 
serve any legitimate government interest. _ 

The only justification pre8ented here for the plan is 
the statements of the Legislature in section 2960 that 
unremitted mental illness of prisoners is a danger to 
the public if those prisoners were mentally ill when 
their offense was committed and that fact was 
connected to the violent commission of a felony. If 
the mere declarations· of the legislative branch \!{ere 
sufficient to satisfy the strict scrutiny test, no judicial 
review of the constitutionality of statutes would be 
necessary. 

The legislative history of the MDO scheme does not 
demonstrate that persons whose mental illness once· 
was related to felonious criminal conduct were 
actually found to pose a unique danger to the public 
so long· as their mental illness remains based .on any 
studies or hearings. The concern of the Legislature 
was that . the determinate sentencing law which 
required the release of prisoners at the expiration ofa 
fixed amount of time, combined with the revisions· of 
the insanity Jaw which decreased the number of 
mentally ill persons ·found not guilty by reason of 
insanity and subject to potential life commitment, had 
resulted and would continue to result in the release of 
persons who were mentally ill and might reoffend. 
[FN17} 

FN 17 A statement on Sen. Bill No. 1296 to 
the Assembly Public Safety Committee 
dated August 26, 1985, opined "SB 1296 
will solve the dilemma that has perplexed 
the Legislature since enactment . of the 
determinate sentencing law how to control 
criminals who. have serious mental illness 
without disturbing the protection of the LPS 
Act for civilians." 

The then existing system for commitment of 
mentally ill parolees under the LPS Act was deemed 
unsatisfactory by the legislative proponents *1442 
because it required proof of demonstrable present 
dangerousness; this proof was viewed as problematic 
to achieve by both courts : and psychiatrists; and 
courts, according to the author, insisted on recent 
evidence to support a fmding of future· dangerousness 
and such proof was difficult to obtain in the case of 
inmates who Jived in a ·highly restrictive 
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environment. It was viewed as :necessary to fill a 
loophole in the determinate sentencing law which left 
officials helpless to avoid the release of prisoners 
who still pose a serious risk to society. (See . 
Conference Completed Analysis of Sen. Bill No. 
1296, prepared by the office of Sen. Floor Analysis 
for use by Sen. Rules Com., pp. 2 and 4.) 

Nothing in the legislative history however indicates 
that there was any factual· basis upon which the 
Legislature concluded that all persons whose mental 
illness once caused or aggravated a criminal offense 
were again going to reoffend unless their mental 
illness was in remission. [FN 18] In fact, the difficulty 
of sustaining the proof requirement pf dangerousness 
was the sole apparent basis for its elimination, not 
any perceived knowledge of its universal existence 
from unremitted mental illness. Consequently, the 

. respondent has failed to demonstrate a compelling · 
state interest in involuntarily committing and/or 
treating all presently unremitted mentally ill foriner 
prisonefa released after July 1, 1986, whose illness 
was cince connected to the commission of a violent 
felonious offense. 

· ·' FN 18 At best, the bill's author and others 
·simply cited. instances where mentally ill 
· persons were released from LPS 
·confinement or had once been diagnosed as 

. mentally ill and subsequently committed 
·.· ·:violent crimes. No evidence of a connection 
: ... between mental illness and violent offenses 

.... .-:;..-:.:was ·presented In any of' the legisfative 
history documents nor is there any evidence 
that mentally ill offenders are more likely to 
be recidivists than others. 

Difficulty of proof of dangerousness under the LPS 
standard does not constitute necessity for its complete 
elimination; if it did, the Legislature would be free to 
vary the burden of proof as to various elements of 
criminal offenses depending on the difficulty of 
proof. · The LPS standard of dangerousness, the 
highest and most narrowly drawn among California's 
various dangerousness criteria set forth in different 
involuntary commitment schemes, is ·not 
constitutionally necessary. (See Coliservatorship of 
Hofferber, supra, 28 Cal.3d at pp. 171-172.) There 
has been no showing that the complete elimination of 
proof of some· d.egree of present dangerousness is 
necessary to protect the public: 

It must be remembered that appellant and those in 
this class of MDO committees are all legally sane and 
have been subject to punishnient for their offenses for 
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the term prescribed by the Legislature. At the end of 
their terms even the most dangerous offenders and 
most likely recidivists are rubject to release so long 
as they are not mentally ill as defined. Unless *1443 
proven to be dangerous the equal protection clause 
requires the mentally ill inmate must also be released 
from custody. 

It is unnecessary to address the merits of appellant's 
other constitutional challenges to the MDO scheme .. 

The judgment is reversed. Appellant is entitled to 
parole on terms without reference to the requirements 
of section 2962 et seq. 

Stone (S. J.), P. J., and Gilbert, J., concurred. 

Respondent's petition· ·for review by the Supreme 
Court was denied February 2, 1989. *1444 

Cal.App.2.Dist., 1988. 

People v. Gibson 

END OF DOCUMENT 
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MENTALLY DISORDERED OFFENDER PROGRAM 

HISTORY 

Source: Author 

Prior Legislation: None 

Support: Joint comniit·t·~e·:·f"o~r ~·~\ifk-:i'ori ·of the Penal Code·; 
Governor's Office; A~torney General of California 

Opposition: California Attorneys for Criminal Justice 

KEY ISSUE 

SHOULD THE MENTP..LLY DISORDERED OFF'.l:.:NDER (MOO) PROGRAM EE 
REENACTED AS MODIFIED? 

SliDULD THE REENACT.ED MOO PROGRAM BE APPLIED RETROACTIVE!.Y TO 
THOSE WHO COMMITTED THEIR CRIMES ON OR AFTER JANUARY l, 1986? 

... ' .. , .... 
PURPOSE 

Existing law prov1des .fur ~he conf{nement of certain 'offenders 
with mental disorders in •mental insti~ution upon th~ person's 
eligibility for p•role. However,. the· existing statutor~ scheme 
was declared unconstitutional because it was applied 
retroactively to persons oriyinally confined prier to the 
effective dat~ of .the legislation on.July i., 1986. The statute 
was also hP.ld to violate t~te.du·!;! .. -.J?1,l.'o.~es·s".clause because it 
required involuntary·~onfinement of fbrmek prisoners without 
proof that their mentai conditioh p~esented a danger to others. 

Thim bill would amend and reena~t the MDO Program. In order to 
confine a former prisoner by reason of the prisoner's severe 
mental disorder thP bill w~uld require a showing that the person 
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person 

The bill ~ould also ~ontinue a provision under existing law 
permitting a distric.t attorney to seek a one year extension of 
the involuntary commitment beyond the parole. However, the 

·District Attorhey ~ust pr~ve, beyond.a reasonable doubt, that the 
person, by reason .of hls o~ her sev~ie mental disorder, 
repreients .a substanti~l da~ger cf physical harm to others. 

The bill would apply retroactively' to all persons who committed 
their crime on or after January l~. 1986. 

The pu'rpose of 't'l'i'is bill ±s ·to ·rlfi:iistate"the Mentally Disordered ~i 
Offender Program. 

COMMENT. 

l. Retroactive application may b~ unconstitutional 

The. bill as written may be unconstitutional since it applies 
what amoun.ts to an ex-post-facto extension of a prison term 
for those who com.'Tlit crimes prior. to.the date this bill is 
enacted. S~e People v. Gibson (19~8) 204 Cal.App.3d 1425. 
The Joint Conunittee staff a·rgues that:. it is nQt an ex-post 
!acto law becaus~ persons who committed crimes after the · 
enactmen~ of the ori.ginal unconstitutional statute were on 
notice ~i the MDC Program.: Howev~r,· there is no authority 
for·- the ar9ument that· the pri6r existence of ~h invalid · 
stature is sufficient to give persons notice of a new statute 
with new and different .~tandards. .· 

2.. Standard for :::olTUlli tmen-t · speci~. 

The bLl 1 !!i.Q.U.ld a;p; · · ~~-
0 i;J,,g.i..i~e~~w'.ed-•'!!f"'~~11\'Em't!""'W'i"l:'~-aam6ii>llitlil~Q.g __ 
tl;i~ra.,;,J.ii.®oSlee-a-t!>P\14;>fUi4'lr,li!-~.l;.lned<.S • 'D!iiie~¥JD51~ . 

. soY1.!d.~~a~1iDp\:llliy.islli!r~lll'a~ltl!lni.ema.ill 
i~~..v...mf!.l~ro!l~~~~Qinm,~~\rlialfjj~ . 
Lanterman-Petris-Short Act (see Welfare and Institutions Code 
Sectl.cn 5150 I. 

( M.::i re) 



I " 

.e • 

' •• 

SB 1625 (McCorquodaie) 
Page 3 · · 

Opponents of cr.e bl.1." dci not dispute. the validity of the 
propoeied standard to determine the involuntary cornmi tment of 
a MOO. 

3. Public policy 

CACJ objects to the MOO program in principle because it 
requires a mencally ill offender to ser~e his or h~r sentencE 
in prison before treatment is provided in an appropriate 
facility. Thrs-subjec'ts the inmate to pressures and an · 
environment which may exacerbate his or her mental problems. 
It also results in an extended term of confinement. CACJ 
feels that .. it is fundamentalJy u,nf1?,.'ir_ to confine a person fo:
a prison term and then requi'rEi an additional term of 
confinement fo: treatment. · 

CACJ ·points OU't' ·that eoc .. iisting .. :J..aw· :permits the. tram;fer of a 
prison inmate to a mental hospi~~l for treatment durin~_ the 
term of imprisonment, and asserts that this procedure is a 
better alterna~ive than reenactment of the MOO Program. 

The Joint Committee for Revis'lon of the Penal Code is 
concerned that if the bill is not enacted it may'be necessarj 
to release some mentally disordered offenders who are · 
currently confined. · 
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c 
THE PEOPLE, Plaintiff and Respondent, 

v. 
JESSE ROBINSON, Defendant and Appellant. 

No. 8107563. 

Court of Appeal, Second District, California. 

Apr 20, 1998. 
SUMIYIARY 

The trial court found defendant to be a mentally 
disordered offender (MDO) pursuant to Pen. Code. § 

2962 5t seq., notwithstanding that the date of his 
underlying offenses was after the MOO statutory 
scheme was declared unconstitutional in a 1988 
decision . by the Court o( Appeal, but before the 
Legislature amended the statutes effective July 1989 
to comply with that decision. (Superior Court of San 
Luis Obispo County, No. F248907, Teresa Estrada
Mullaney, Judge.) 

The Court of Appeal affirmed the judgment, holding 
that the trial court properly found defendant to be a 
mentally disordered offender. The retroactive 
application of a nonpenal statute does not violate ex 
post . facto laws, and the . MOO scheme is a 
nonpunitive, civil law, despite the scheme's 

· placement in the Penal Code. The Legislature has 
expressly declared that the MOO law provides 

. prisoners with a "civil hearing" to determine whether 
they meet the criteria of the MOO scheme ~ 
Code. § § 2966. subd. (b), 2972, subd. (a)). The 
MOO scheme does not implicate the two primary 
objectives of criminal punishment: retribution or 
deterrence. Rather, the MOO scheme is concerned 
witb two objectives, neither· of ·which is penal: 
protection of the public and providing mental health 
treatment for certain offenders who are dangerous 
and suffering from severe mental illnesses. (Opinion 
by Stone (S. J.), P. J., with Gilbert and Yegan, JJ., 
concurring.) · 

HEADNOTES 

Classified to California Digest of Official Reports · 

OJ Criminal Law § 191--Mentally Disordered 
Offenders--Retroactive Application of Statute--Ex 
Post Facto Analysis--Statute as Nonpunitive Civil 

Law. 
The trial court properly found defendant to be a 
mentally disordered offender (MDO) pursuant to 

. Pen. Code, § 2962 et seq., notwithstanding that the 
date of bis underlying offenses *349 was after the 
MOO statutory scheme was declared unconstitutional 
in a 1988 decision by the Court of Appeal, but before 
the Legislature amended the statutes effective July 
1989 to comply with that decision. The retroactive 
application of a nonpenal statute does not violate ex 
post facto laws, and the MOO scheme is a 
nonpwiitive, civil law, despite the · scheme's 
placement in the Penal C::ode. The Legislature has 
expressly declared that the MOO law provides 
prisoners with a "civil hearing" to determine whether 
they meet the criteria of the MDO scheme ~ 
Code. § § 2966, subd. (b), 2972, subd. (a)). The 
MOO . scheme does not implicate the two primary 
objectives of criminal punishment: retribution or 
deterrence. Rather, the MOO scheme is concerned 
with _tWo objectives, neither of which is penal: 
protection of the public and providing mental health 
treatment for certain offenders who are dangerous 
.and suffering from severe mental illnesses. 

[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 
1989) § 1747 A.] 

COUNSEL. 

Kent Douglas Baker, under appointment by the 
Court of Appeal, for Defendant and Appellant. 

Daniel E. Lungren, Attorney GeµeraL George 
Williamson, Chief Assistant Attorney General, Carol 
Wendelin Pollack, Assistant Attorney General, Marc 
E. Turchin and Kent J. Bullard, Deputy Attorneys 

. General, for Plaintiff and Respondent. 

STONE (S. J.), P. J. 
.-

Jesse Robinson appeals the trial court's judgment 
finding him to be a mentally disordered offender 
(MOO) pursuant to Penal Code section 2962 et seq. 
[FNl] We affinn on the ground the MIJO statutory 
scheme is civil and does not violate the ex post facto 
clauses of the federal and state Constitutions. 

FN 1 All statutory ·citations henceforth will 
refer to the Penal Code. 
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Appellant was convicted of two counts of 
involuntary manslaughter.(§ 192, subd. (b).) He was 
sentenced to state prison and eventually paroled. 
After appellant violated his parole, the Board of 
Prison Tenns (BPT) determined he met the statutory 
MDO criteria. (§ 2962.J He was remanded to 
Atascadero State Hospital. A court trial was 
conducted to review the BPT's determination. I'.§. 
2966. subd. (b).) The court upheld the BPT's 
decision. *350 

(l) Appellant contends the qial court erred by 
denying his motion, arguitig that the application of 
the MDO law violated the federal and state ex post 
facto clauses. He bases his contention on the date of 
his underlying offenses-January 16, 1989-w~ich was 
during the period.- after the MDO statutory scheme 
was declared unconstitutional in People v. Gibson 
(1988) 204 Cal.App.3d 1425 [252 Cal.Rptr. 561 
<Gibson) and before the Legislature amended ·the 
statutes effective.July 1989 to comply with Gl~son. 
Appellant argues there was no valid MDO statute in 
existence at the time of ~is offenses. He states that 
retroactively applying the amended, post-Gibson 
statutory scheme increases the punishment for his 
offenses beyond the piinishment available when his 
offenses were committed. {People v. McVickers 
(1992) 4 Cal.4th 81. 84 (13 Cal.Rptr.2d 850. 840 
P.2d 955).) 

The parties dispute whether the inpatient mental 
treatment required by the MDO statutes is penal or 
nonpenal. The retroactive application of a nonpenal 
statute .does not violate ex post facto laws. (1 Witkin, 
Cal. Criminal Law (2d ed. 1988) Introduction to 
Crimes, § 19, p. 25, citing Conservatorship of 
Hofferber (1980) 28 Cal.3d 161. 182 [167 Cal.Rptr. 
854. 616 P.2d 8361.) Appellant h'ere argues the MDO 
treatment scheme is a punitive, penal law'. 
Respondent argues the MDO scheme is a 
nonpunitive, civil law~ We agree with respondent. 

In Gibson, we held the MDO law did not require 
proof of present dangerousness, a requirement 
applicable to other similarly situated mentally ill 
offenders subject to involuntary commitment, and 
therefore violated the federal and state equal 
protection clauses. The Legislattire resp<?nded by . 
amending the law to require proof that a defendant 
represents a substantial danger of physical hann to . 
others prior to commitment or recommitment to an 
inpatient facility or an outpatient program. (People v. 
Superior Court (Myers) (1996) 50 Cal.App.4th 826, 
830 [58 Cal.Rptr.2d 32] {Myers).) 

We also stated in Gibson that the MDO scheme was 
essentially penal in nature and consequently was 
subject to the limitations of the ex post facto clauses.· 
(204 Cal.Aoo.3d at p. 1434.) 

In Kansas v. Hendricks (1997) 521 U.S. 346 [117 
S.Ct. 2072. 138 L.Ed.2d 5011 (Hendricks), the United 
States Supreme Court decided the constitutiol).ality of 
Kansas's Sexually Violent Predator Act, a law which 
established civil commitment procedures for repeat 
sexual offenders. The act became effective shortly 
before Hendricks, an inmate who had a long history 
of sexually abusing children, was scheduled· for 
release from prison. Hendricks argued that, since he 
was. convicted before the iaw was enacted, 
application of the law violated the federal 
constitutional ban on ex post facto statutes. He 
asserted the· act established criminal proceedings and 
hence was ·punitive: *351 (Hendricks, supra, 521· 
U.S. at pp. __, _ [117 S.Ct. at PP. 2076-2077, 
2081-2082, 138 L.Ed2d at pp. 508. 514].) 

The Supreme Court decided the Kansas I,egislature 
intended the act to establish a civil proceeding. 
(Hendricks; supra,- 521 U.S. at pp. _, _ [117 
S.Ct. at pp. 2081-2082. 138 L.Ed.2d at pp: 514-515].) 
The Legislature described the act a5 creating a "civil 
coilimitment procedure" ilnd placed it in the state's 
probate ~de. · 

'(he law further did not implicate the two primary 
objectives of criminal punishment, . retribution or 
deterrence. It was not retributive since the prior 
criminal conduct was used solely to establish a 
mental abnormality or to support a fmding of future 

· dangerousness. (Hendricks, supra, :S21 U.S. at p. _ 
[ 117 S.Ct. at p; 2082. !38· L.Ed.2d at p. 5151.l The 
law did not function as a deterrent since the persons 
subject to the law were unlikely to be deterred by the 
threat of confinement, and the conditions of 
confinement 'were essentially the same conditions 
placed on any involuntarily committed patient in the · 
state mental institution. (Id., at pp. _._ [117 
S.Ct. at pp. 2082-2083, 138 L.Ed.2d at pp. 515-516).) 
The potentially indefinite duration of confinement 
under the act was not punitive since the maximum 
amount of time a person cciuld be confined "pursuant 
to a single judicial proceeding was one year. (Id, at 
p. _ [117 S.Ct. at pp. 2082-2083. 138 L.Ed.2d at p, 
.ilfil..:1 "This requirement ... demonstrates that Kansas 
does not intend an individual committed pursuant to 
the Act to remain confined any longer than he' suffers 
from a mental abnormality rendering· him unable to 
control his dangerousness." (Ibid.) 
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Regarding Hendricks's argument .that the state's use 
of criminal procedural safeguards made- the law 
criminal in nature, the Supreme Court held that such 
safeguards merely demonstrated the Legislature's 

. "great care to confine only a narrow class of 
particularly dangerous individuals, and then only 
after meeting the strictest procedural standards. That 
Kansas chose to afford ·such procedural protections 

· does not transform a civil commitment proceeding 
into a criminal prosecution." (Hendricks, supra, 521 
U.S. at pp. _, _ [117 S.Ct. at p. 2083. 138 
L.Ed.2d at pp. 516-517).) 

The court concluded: "Where the· State has · 
'disavowed any punitive intent'; limited confinement 
to a small segment of particularly dangerous 
individuals; provided strict procedural safeguards; 
directed that confined persons be segregated from the 
general prison population and afforded ·the same 
status as others who have been civilly committed; 
recommended treatment if such· is possible; and 
permitted immediate release upon a showing that the 
individual is no longer dangerous or mentally 
impaii'ed, we cannot say that it acted with punitive 
intent.... Our conclusion that the *352 Act is 
nonpunitive thus removes an essential prerequisite 
for ... Hendricks' ... ex post facto claim O." 
(Hendricks, supra, 521 U.S. at p. _ [117 S.Ct. at p. 
2085, 138 L.Ed.2d at p. 5191.) 

Hendricks was decided nine years after our decision 
in Gibson, Its reasoning is sound and supersedes our 
ruling=ID Gibson on_ the ex. post facto issue. [FN2] 
Hendricks's analysis of the noncriminal features of 
Kansas's sexually violent predator law applies 
equally to California's MDO Jaw. The features of the 
law analyzed in Hendricks are substantially similar to 
the features oftheMDO law (521 U.S. atp._[117 
S.Ct. at· pp. 2085-2086, 13 8 L.Ed.2d at p. 519D. 
except that the MDO law governs the mental health 
treatment of a. different type of offender and is placed 

. in the Penal Code instead of a civil law code. 

FN2 Our reliance in People v. · Jenkins 
(1995) 35 CaLApp.4th 669. 672- 674 [i! 
Cal.Rptr.2d 502], on . Gibson's ruling, that 
the MDO statutory scheme could be applied 
so as to violate the prohibition against ex 
post facto laws, also is superseded by 
Hendricks. (See also our dicta in People v. · 
Superior Court (Jump) (1995) 40 
Cal.App.4th 9. 12-13 [46 Cal.Rptr.2d 829], 
stating that MDO commitments are penal in 
nature.) · 

Hendricks also supports a post-Gibson California 
appellate case, Myers, which holds that the MDO 
Jaw is civil, not penal, as expressly described by the 
Legislature in sections 2966, subdivision (b), and 
2972, subdivisio.n (a). (50 Cal.App.4th at oo. 834, 
835.) Myers describes the MDO scheme as .being 
concerned with two objectives, neither of which is 
penal: protection of the public, and providing mental 
health treatment for · certain offenders who are 
dangerous and suffering from severe mental illnesses. 
(Id., at pp. 837-841.) 

In view of the Legislature's express declaration that 
the MDO law provides prisoners with a "civil 
hearing" to determine whether they meet the criteria 
of the MDO scheme (§ § 2966, subd. (b), 2972, 
subd. {a)), the scheme's placement in the Penal Code 
is not a material feature in differentiating it from the 
mentally ill offender scheme in Hendricks. 

The trial court here properly denied appellant's ex 
post facto violation motion.- The judgment is 
affirmed. 

Gilbert, J., and Yegan, J., concurred. *353 

Cal.App.2.Dist., 1998. 

People v. Robinson 

END OF DOCUMENT 
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H 
THE PEOPLE, Petitioner, 

v. 
THE SUPERJOR COURT OF LOS ANGELES 

COUNTY, Respondent; EVON· MYERS, Real Party 
in 

Interest. 
No. 8103647. 

Court of Appeal, Second District, Division 4, 
California. 

Nov 4, 1996. 
SUMMAR.Y 

An alleged mentally disordered 'offender, under the 
Mentally Disordered Offender (MDO) Law '®m.,. 
Code, § 2960 et seq.), was sentenced to state prison 
for seven years following his plea of guilty to assault 
with a knife and commission of great bodily injury 
and his admission that he had previously been 
convicted ofa serious felony. At the expiration of his 
sentence, he was released on parole on condition that 
he accept treatment for his mental disorder through a 
community outpatient treatment program pursuant to 
Pen. Code.. § 2962. Shortly before his parole 
tennination date, the People filed a petition in the 
trial court to continue iii voluntary treatment,. pursuant 
to Pen. Code, § 2970, alleging that the individual had 
a severe mental disorder that either was not in 
remission or could not be kept in remission if his 

. treatment were not continued and that, by reason of 
his severe mental disorder, he represented a 
substantial danger of physical hann to others: The 
trial court dismissed the petition on the ground that 
the MDO Law was penal in nature and therefore was 
an ex post facto law when applied to this individual 
in that he committed his predicate crime prior to 
passage of legislation that cured previously identified 
constitutional defects in the law,. (Superior Court of 
Los Angeles County, Nos. ZM001828 and A928026, 
Harold E. Shabo, Judge.) · 

The Court of Appeal granted the People's petition for 
a writ of mandate and directed the . trial court to 
vacate its order dismissing the People's petition for 
extended commitment and to proceed on the 
underlying petition as required by tlie MDO Law. 
The court held that the People had a right to appeal 
the trial court's order dismis.sing· their petition to 

continue involuntary treatment, since MDO 
proceedings are civil and. the order dismissing the 
petition was a final judgment. Further, the petition 
presented a question of substantial right warranting 
mandamus review, since there was no .evidence that 
the individual could have been detained under Welf. 
& Inst. Code, § 5150, on the ground that he was 
"gravely disabled," and thus the People did not have 
an adequate remedy at law and were faced with a 

. potentially *827 dangerous individual who allegedly 
needed treatment. The court further held that . the 
MDO Law's extended treatment provisions have no 
penal consequences when applied to mentally 
disordered offenders whose parole is completed. 
Therefore, the law was not ex post facto when 
applied to this individual. (Opinion by Baron, J., with 
Epstein, Acting P. J., and Hastings, J., concurring.) 

HEADNOTES 

Classified to California Digest of Official Reports 

W Criminal Law § 7--Prohibition by Law--Ex Post 
Facto Laws- Constitutional Analysis. 
The ·ex post facto clause of the federal and state 
Constitutions (U.S. Const., art. I, § 1 O; Cal. Const .. 
art. L § 9) prohibits thr~e legislative categories, 
including legislation that punishes as a crime an act 
previously committed, which was .. innq9~nt when 
done, legislation that makes more burdensome the 
punishment for a crime, after its commission, and 
legislation that deprives one charged with crime of 
any defense available according to law at the time 
when the act was committed. Although the Latin 
phrase "ex post facto" literally encompasses any law 
passed after the fact, the constitutional prohibition on 
ex post facto laws applies only to penal statutes that 
disadvantage the offender affected by them. · 

(1) Crimirial Law § 635--Appellate Review-
Appealable Judgments and Orders-- Appeal by 
People--Dismissal of People's Petition to Extend 
Involuntary · Treatment--Mentally Disordered 
Offender Law. 
Pursuant to Code Civ. Proc .. § 904.1, subd. (a)(l) 

(appeal may be taken from superior court judgment), 
. the People had a right to appeal a trial court's order 
dismissing the People's petition' to continue 
involuntary treatment, pursuant to Pen. Code, § 
2970, of the Mentally Disordered Offender (MDO) 
Law, of an. alleged MDO whose parole was 
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completed, since MDO proceedings are civil and the 
trial court's order dismissing the petition was a final 
judgment. In determining whether a particular 
proceeding is criminal, the court looks to the 
Legislature's intent and to the purpose and effect of 
the statute. The Legislature has expressly provided 
that an MDO hearing is a civil hearing. This civil 
label is not dispositive; where a defendant provides 
the clearest proof that the statutory scheme is so 
punitive either in purpose or effect, the proceeding 
must be considered criminal. ·However, the MDO 
provisions are neither punitive in purpose nor effect, 
and _the MOO Law's procedural safeguards do not 
require. the court to transform the hearing into a 
criminal trial. *828 · 

(1) Mandamus and Prohibition § 74--Manda'mus-
Appeal--Review--Appeal by People--Petition to 
Extend Involuntary Treatment After Parole 
Completed-- Mentally Disordered Offender Law-
Lack of Adequate Remedy at Law:Criminal Law § 
· 191--Mentally Disordered Offender Law. · 
The People's petition seeking to continue involuntary 
treatment, pursuant to Pen. Code, § 2970, of the 
Mentally Disordered Offender (MDO) Law, of an 
alleged MDO whose parole was completed, presented 
a question of substantial right warranting mandamus 
review. There was no ·evidence that the individual 
could have been detained under Welf. & Inst. Code. § 
5150, on the ground that he was "gravely disabled" 
under the definitions in Welf. & Inst. Code, § § 
5350, subd. (e)(l) or 5008, subd. (h)(I). Thus, the 
People did not have an adequate remedy at law 
within the meaning of Code Civ. Proc .. § 1086 
(plain, speedy, and adequate remedy in. ordinary 
course of law), and were faced with. a potentially 
dangerous individu'al who allegedly needed 
treatment. The public has a clear interest in seeing its 
legislative purposes properly implemented. 

(±) Criminal Law § 191--Mentally Disordered 
Offender Law--Extension of Involuntary Mental 
Treatment After Parole Completed--As Ex Post Facto 
Law. 
The trial court erred in dismissing, on ex post .facto 
grounds, the People's petition to continue involuntary 
treatment, pursuant to Pen. Code. § 2970. of the . 
Mentally Disordered Offender (MDO) Law, of an 
alleged MDO whose parole was completed, even 
though he committed his predicate crime prior to 
passage of legislation that cured previously identified 
constitutional defects in the law. The MDO Law's 
extended treatment provisions have no penal 
consequences when applied to mentally disordered 
offenders whose parole is completed. A refusal to 

comply with treatment cannot lead to denial of parole 
. or reincarceration in state prison. Its provisions do 
not provide for the extension of the MDO's parole. 
The law does not punish as a crime an act previously 
committed, which was innocent when done. It 
imposes no punishment for a crime after its 
commission and does not deprive an MDO of any 
defense available at the time his or her criminal act 
was committed. Furthermore, that the purpose of the 
MOO Law is to protect the public does not tum its 
provisions into punishment. Laws imposing 
involuntary treatment on people who suffer from 
present mental illnesses that cause them to be 
dangerous are not penal merely because the class of 
people subject to the ·laws are accused of, or have 
been convicted of, a crime. Therefore, the law was 
not ex post facto when applied to this individual. 

[See I Witkin & Epstein, Cal. Criminal Law (2d ed. 
1988) § § 16- 20.] *829 

COUNSEL 

Gil Garcetti, District Attorney, Brent Riggs and Fred 
Klink, Deputy District Attorneys, for Petitioner. 

No appearance for Respondent. 

Michael P. Judge, Public Defender, Albert J. 
Menl!Ster, Stuart . Mentzer and Jack T. Weedin, 
Deputy Public Defenders, for Real Party in Interest. 

BARON,J. 

The People of the State of California filed a petition 
in respondent superior court to continue involuntary 
treatment of real party in interest Evon Myers, an 
alleged mentally disordered offender, pursuant to 
section 2970 of the Mentally Disordered Offender 
(MDO) Law (Pen. Code,§ 2970). [FNI] Respondent 
ruled the statute constitutes an ex post facto law when 
applied to Myers and dismissed the petition. We 
issued a stay of the order and an alternative writ of 
mandate on the request of the People in order to 
·determine the constitutionality of applying the 
extended involuntary treatment provisions of the 
MDO Law to paroled prisoners like Myers who 
committed their predicate crimes prior to passage of 
legislation which cured previously identified 
constitutional defects in the law. For the reasons set 
forth in this opinion, we conclude· that the MDO 
Law's extended treatment provisions have no penal 
consequences when applied to mentally disordered 
offenders whose parole is completed. Accordingly, 
we grant the People's petition for writ of mandate and 
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order respondent to proceed on the underlying 
petition as required by the MDO Law. 

FN 1 The MDO Law is codified in Penal 
Code sections 2960 through 2981. Unless 
otherwise specified, all statutory references 
are to the Penal Code. 

Background 
The Petition to Extend Treatment 

On August 10, 1990, Myers was sentencecl to state 
prison for seven years following his plea of guilty to 
a March 18, 1989, assault with a knife and 
commission of great bodily irijury on Dalton Roe, 
and his admission that be bad previously been 
convicted of a serious felony. At the expiration of his 
sentence, Myers was released on parole on condition 
that he accept treatment for his mental disorder . 
through a community outpatient treatment program 
pursuant to section 2962. On February 13, 1996, the 
District Attorney of Los *830 Angeles County filed a 
petition, pursuant tci section 2970. alleging that 
Myers's parole termination date was May 16, 1996, 

·ii.rid that he has a severe mental disorder that either is 
not in remission or cannot be kept in remission if his 
treatment is not continued and that, by reason of his 

· severe · mental disorder, Myers represents a 
substantial danger of physical harm to others. On 
June 12, 1996, Myers's motion to dismiss the petition 

·on the:ground that the MDO Law, as applied to him, 
was ex post facto was granted by respondent court .. 

The Mentally Disordered Offender Law -
In order to protect the· public from dangerously 

mentally disordered criminal ' offenders, the 
Legislature enacted a mandatory mental health 
evaluation and treatment program in the form of the· 
MDO Law. As ·Originally enacted, . the MDO Law 
applied to all persons incarcerated before and· after 
January I, 1986, and became operative on July I, 
1986. (People v. Jenkins 0995) 35 Cal.App.4th 669. 

. 672 (41 Cal.Rptr.2d 5021.) 

On October 6, 1988, the Court of Appeal in People 
v. Gibson 0 988) 204 Cal.App.3d 1425 (252 
Cal.Rptr. 561 concluded that "section 2962 has 
overwhelming penal attributes': and therefore 
constitutes part of a prisoner's "punishment for his 
criminal offense." (204 Cal.App.3d at p. 1432.) 
Accordingly, the court held that retroactive 
application of the mentally disordered offender 
provisions to persons who had committed crimes 
prior to the effec.tive date of the' MDO Law violated 
the federal and state constitutional ex post facto 
clauses CU.S'. Const., art. I. § 9, cl. 3; Cal. Const., art. 

L....§__2). (People v. Gibson, supra. at pp. 1434-1435.) 
The court also held that because the act did not 
require proof of present dangerousness, a requirement 
that was applicable to other similarly situated. 
mentally ill offenders subject to involwttary 
commitment (see § 1026.5, subd. (b)(l); .Welf. & 
Inst. Code. · § § 1800; 1801.5), the MDO Law 
violated· the equal protection clauses of the federal 
and state Constitutions (U.S. Const., 14th Amend.; 
Cal. Const .. art. I. § 7). 

.In response to Gibson, the· Legislature enacted 
urgency legislation effective July 27, 1989. Various 
sections of the MDO Law were amended to require 
proof that the patient "represents a substantial danger 
of physical harm to others" prior to commitment or 
recommitment to an inpatient facility or an outpatient 
program. (Stats. 1989, ch. 228, § 4, pp. 1255-1256.) 
In order to keep the mentally disordered offender 
program in effect, section 2980 was amended to 
provide that the ·MDO Law applies to persons who 
committed their crimes on. and after January 1, 1986. 
(Stats. 1989, ch. 228, § § 5, 8, pp. 1256, 1258.) 

. c 

As it now reads, the MDO Law requires certain 
mentally disordered prisoners who have committed 
specifically identified violent crimes to submit to 
continued mental health treatment after their release 
on parole. *831 (§ § 2960-2981; Stats. 1985, ch. 
1419, § I, p. 5011; Stats. 1986,. ch. 858, § l, p. 
2951.) Alf such prospective parolees (a) who are 

· SJ.\ffering from a severe mental disorder that is not U,. 
·remiSsion · cir cannot be kept in remission without 
treatment, (b) whose mental disorder was one of the 
causes of, or was an aggravating factor in, the 
commission of his or her criine, (c) who have been in 
treatment for 90 days or more within the year prior to 
his or her parole release day, and ( d) who have been 
certified by a designated mental health professional 
to represent a substantial danger of physical harm to 
others by reason of his or her severe mental disorder, 
are required to be treated by the State Department of 
Mental Health as a condition of parole. (§ 2962, 
subds. (a)-(d).) The treatment must be inpatient 
unless· the Department of Mental Health certifies to 
the Board of Prison Terms that it is safe to treat the 
parolee on an outpatient basis. Outpatient treatment 
can be revoked and the parolee can be placed. in a 
secure mental health facility if the outpatient mental 
health director thinks the parolee cannot be safely 
and effectively treated in the community. (§ 2964, 
subd. (a).) 

A parolee has the right to contest the fini:lings of 
mental disorder and the· decision to impose inpatient 
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versus outpatient treatn)ent before the Board of 
Prison Tenns and, if dissatisfied with the results of 
the hearing, may petition the superior court for a 
hearing to determine whether he or she genuinely 
falls under the criteria- of section 2962. (§ 2966, 
subds. (a) and (b).) The hearing in the superior court 
"shall be a civil hearing," in which the burden of 
proof is on the person or agency who certified the 
prisoner under subdivision (d) of section 2962, Both 
the rules of criminal discovery and civil discovery 
apply, trial is by jury, and a unanimous verdict of 
proof beyond a reasonable doubt is required. (§ 
2966, subds. (a) and (b).) 

If the paroled prisoner's mental disorder is put into, 
and can be kept in, remission during the parole 
period, the Department · of Mental -Health . must 
discontinue treating the parolee. (§ 2968.) However, 
if by the conclusion of his or her parole period the 
parolee's severe mental disorder is not in remission or 
caMot be kept in remission without treatment, the 
extension provisions which are the subject of this 
petition come into play. [FN2) (§ 2970.) 

FN2 Section 2970 also applies to severely 
mentally disordered prisoners who remain in 
prison . due to their refusal to agree to 
treatment as a condition of parole. 

Under ihese provisions, the director of'the program . 
which has . been rflsponsible for the parolee's 
treatment must submit a written evaluation on 
remission to the district attorney's office not later 
than 180 days prior to the termination of parole. The 
district attorney may then file ·a petition with the 
superior court for continued involuntary treatment for 
one year. The petition must be supported by 
affidavits ·specifying "that treatment, while . the 
prisoner was released from prison on parole, has been 
continuously provided by *832 the State Department 
of Mental Health either in a state hospital or in an 
outpatient program[,] ... · that the prisoner has a severe 
mental disorder, that the severe inental disorder is not 
in remission or cannot be kept in 'remission if the 
person's treatment is not continued, and that, by 
reason of his or her severe mental disorder, the 
prisoner represents a substantial danger of physical 
hann to others." (§ 2970.) At this point, the court is 
once again ~equired to conduct a "civil" hearing on 
the petition for continued treatment. And, like the 
hearing provided at the time of the initial finding, 
there is a right to a jury trial, both civil and criminal 
discovery rules apply, representation for the People is 
by the district attorney, the public defender is 
appointed if the patient is indigent, and the jury's 

verdict must be unanimous and based upon proof 
beyond a reasonable doubt. (§ 2972, subds. (a) and 
(b).) 

Subdivision (c) of section 2972 provides: "If the 
court or jury finds that the patient hrui. a severe mental · 
disorder, that the patient's severe mental disorder is 
not in remiss ion or ca Mot be kept in remission 
without treatment, and that by reason of his or her 
severe mental dis'order, the patient represents a 
substantial danger of physical hann to others, the 
court shall order the patient recommitted to the 
facility in which the patient was confined at the time 
the petition . was filed, or recommitted to the 
outpatient program in which he or she was being 
treated at the time the petition was filed, or 
committed to the State Department of Menta). Health 
if the person was in prison. The commitment shall be 
for a period of one year from the date of termination 
ofparole or a previous commitment or the scheduled 
date of release from prison as specified in Section 
2970." 

The treatment facility has an affirmative obligation 
to provide treatment for the underlying causes of the 
person's mental disorder (§ 2972, subd. (t)) and the 
person is considered an involuntary mental health 
patient who is entitled to all the rights accorded to 
civil committees under the Lanterman-Petris-Short 
(LPS) Act. (§ 2972, subd. (g); Welf. & Inst. Code, § 
5325.) . 

A new petition may be filed each year in accordance 
with all the foregoing provisions so long as the 
patient's severe mental disorder is not in remission or 
cannot be kept in remission without treatment, and by 
reason thereof, the patient still presents a substantial 
danger of physical harm to others. (§ . 2972, subd. 
(d).) 

The Constitutional Prohibition on Ex Post Facto 
Laws 

Article I, section 10 of the United States Constitution -
provides: "No State shall ... pass any ... ex post facto 
law .... " In *833Collins v. Youngblood (1990) 497 
U.S. 37 [111 L.Ed.2d 30, 110 S.Ct. 27151 the 
Supreme Court reviewed its decisions analyzing the 
clause and found that expansive language had crept 
into its decisions which had caused considerable 
confusion in state and lower federal courts about the 
scope of the clause. (Id at p. 41 (111 L.Ed.2d at p. 
~ In order to clarify its views, the court rejected 
statutory analyses which were phrased in terms of 
whether a law eliminated a "substantial protection" or 
"altered the situation of the accused to his 
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disadvantage." Instead, the court returned to an 
analysis of the ex post facto law consistent with its 
understanding of that tenn at the time the 
Constitution was adopted. (]d. at pp, 47-52 [II 
L.Ed.2d at pp. 42-45].) W Under this analysis, ''. .. 
the clause prohibits three legislative categories: 
legislation ' "[1] which punishes· as a crime an act 
previously committed, which was innocent when 
done; [2] which makes more burdensome the 

. punishment for a crime, after its commission, or [3] 
which deprives one charged with crime of any 
defense available according to law at the time when 
the act was committed .... " ' (Collins, suera. 497 U.S. 
37, 42 fl II L.Ed.2d 30, 39. -110 S.Ct. 2715. 27191. 
quoting Beazell v. Ohio Cl925) 269 U.S. 167. 169 [70 
L.Ed. 216. 217. 46 S.Ct. 681.) .... [T]he ex post facto 
clause of the California Constitution [article I. section 
2.1 is to be analyzed identically." (People v. 
McVickers (1992) 4 Cal.4th 81. 84 [13 Cal.Rptr.2d 
850. 840 P.2d 955]; Tapia v. Superior Court (1991) 
53 Cal.3d 282, 295·297 [279 Cal.Rptr. 592. 807 P.2d 
434).) 

"Although the Latin phrase 'exi iposti ifacto' literally 
encompasses any law passed 'after the fact,' it has 
long ·been recogruzed by [the high court] that the 
constitutional prohibition · on ex post facto laws 
applies only to penal statutes which disadvantage the 
offender affected by them. [Citations.]" (Collins v. 
Youngblood. supra. 497 U.S. at p. 41 fl 11 L.Ed.2d at 
~third italics added.) With this background in 
mi11,4; ':"'~ tum to the issues presented by the petition. 
. .... .....__;._·-. . 

Discussion 
I. The People's Right to Review 

(6) We must first consider whether the People have a 
right to review by extraordinary writ in the instant 
case. Myers contends that even if respondent court's 
order constitutes judicial error, or is "egregiously 
erroneous," the People have no right to appeal, and , 
when the People · have no right to appeal, 
extraordinary ·relief is not available. (People v. 
Superior Court (Stanley) 0979) 24 Cal.3d 622, 625· 
626 [156 Cal.Rptr. 626, 596 P.2d 6911.) Myers *834 
points out that the People's right to appeal in criminal 
cases is limited by section 123 8 tp an order setting 
aside an indictmen_t, infonnation, or complaint, none 
of which, . he argues, . is applicable because the 
pleading here is by petition. He reminds us that "[t]he 
statutory restriction of the People's rig.ht to appea·l in. 
criminal cases 'is not merely a prcicedural limitation 
allocating appellate review between direct appeals 
and extraordinary writs but is a substantive limitation 
on review of trial court determinations in ·criminal · 
trials.'· [Citations.]" (People v. Drake (1977) 19 

Cal.3d 749, 758-759 [139 Cal.Rptr. 720. 566 P.2d 
6221. quoting People 11: Superior Court (Howardl 
(1968) 69 Cal.2d 491, 498 [72 Cal.Rptr. 330, 446 
P.2d 138].) 

In determining ~hether a particular proceeding is 
criminal we look to the Legislature's intent and to the 
purpose and effect of the statute. (See United States 
v. Ward (1980) 448 U.S. 242. 248 (65 L.Ed.2d 742. 
749, I 00 S.Ct. 2636].) Here, the Legislature has 
expressly provided that an MDO ''hearing shall be a. 
civil hearirig" (§ § 2966, subd. (b), 2972, subd. (a), 
italics added) thereby indicating that when a petition 
is filed ·against a person it intends that the court 
proceed in a nonpunitive, noncriminal manner. We 
recogilize that the civil label is not dispositive. Where 
a defendant provides 11 'the clearest proof " that the " 
'statutory schell)e [is] so punitive either fu piirpose or 
effect' " the proceeding must be considered criminal. 
(Allen v. Illinois Cl 986) 478 U.S. 364, 369 [92 
L.Ed.2d 296. 304. 106 S.Ct. 2988].) As we shall 
explain, however, the MDO provisions are neither 
punitive in purpose nor effect and their procedural 
safeguards do not require us to transfonn the hearing 
into a criminal trial. (Allen v. Illinois, supra, at p. 371 
[92 L.Ed.2d at pp. 305-306].) 

we· conclude that the proceedings. are civil and. that 
the coiirt's order dismissing the petition was a final 
judgment. Accordingly, the People have the right to 
appeal pursuant to section ·904.1, subdivision (a)(.I) 
of the Code of Civil Procedure which provides "[a]n 
appeaJ·may be taken from a superior court ... [1.'] ·: .. 
judgment .... " 

(1) We tum t.hen to the question of whether the 
People have "a plain, speedy, and adequate remedy, 
in th_e ordinary course of law. 11 If not, the writ must 
issue. ·(Code Civ. Proc., § I 086.) The People argue 
that they do not have "an adequate remedy [at law] in 
this case because th~ dismissal of the People's 
petition would result in .Myers's release from all 
commitments and the attendant danger to the public 
occasioned by the . removal of all structure that 
assures that Myers continues to take the medication 
that prevents him from becoming violent." Attorneys 
for Myers argue that such "allegation is without 
merit" because if Myers "does have a 'discernible 
mental disorder and if he is a danger to others," as 
alleged in the petition, he may ·be detained *835 
under sections 5150 and 5250 of the Welfare and 
Institutions Code which provide for the detention and 
hold of a. person who, "as a result of a mental 
disorder, is a danger to others, or to himself or 

. herself, or gravely disabled[.]" (Welf. & Inst. Code, §. 
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5150.) Thereafter, the People may seek "further 
treatment" by referral for and tbe establishment of a 
conservatorship under Welfare and Institutions Code 
sections 5270.55 and 5350 et seq. 

However, as the People point out, Welfare and 
Institutions Code section 5150 provides for the 

· detention for evaluation of· persons with . mental 
disorders for a period not to exceed 72 hours, and 
Welfare and Institutions Code section 5250 provides 
that a person detained pursuant to section 5150 can 
be certified for an additional period, not to exceed 14 
days for intensive treatment. Welfare and Institutions 
Code section 5350 allows for the appointment of a 
conservator for "gravely. disabled'' persons, i.e., those · 
who, as a result of mental illness, cannot provide 
their own food, shelter, or clothing. (Welf. & Inst. 
Code. § 5008. subd. (h)(l).) There is no evidence 
that Myers is "gravely disabled" under the definitions 
in Welfare and Institutions Code sections 5350. 
subdivision (e)(l) or 5008, subdivision (h)(I). 
Accordingly, we conclude that the People do not 
have an adequate remedy at law ·within the meaning 
of Code of Civil Procedure section 1086, and are 
faced with a potentially dangerous individual who 
allegedly needs treatnlent. "[B]ecause the public has 
a clear interest in seeing its legislative purposes 
properly implemented, we find that the present 
petition presents a question of substantial right · 
warranting mandamus review." (People v. Superior 
Court (John D.) (1979) 95 Cal.App.3d 380. 387 [157 
Cal.Rptr. 1571.) 

II. The Mentally Disordered OffenderLaw Is Not a 
. Penal Statute 

Respondent dismissed the petition to extend Myers's 
involuntary treatment on the ground that the MDO 
Law has been held to· be "penal in nature" and 
therefore is ex post facto as applied to Myers in that 
Myers committed his crime after Gibson declared the 
law unconstitutional and before the date the urgency 
legislation curing the constitutional deficiencies went 
into effect. 

In his return to the petition filed herein, Myers 
acknowledges that Collins'" Youngblood, supra. 497 
U.S. 37. and People v. McV/ckers. supra, 4 Cal.4th 
JU.. redefined the principles previously governing ex 
post facto analysis by deleting the " 'substantial 
disadvantage [to] the offender' prong" *836 -one of 
the grounds used by Gibson for its finding that the 
MDO Law violated the ex post facto clauses. Myers 
argues that is irrelevant because "[u]nder Collins, a 
statute remains ex post facto. in its application if it 
changes the punishment or inflicts · greater 

punishment than the law annexe.d to the crime when 
it was committed" and "[u)nder McVickers, a statute 

·also remains ex post facto in its application which 
makes more burdensome the punishment for a crime, 
after its commission." · 

Myers's theory is that Gibson relied only in part on 
the substantial disadvantage prong. He contends the 
penal attributes of the MDO statutory scheme· as 
amended still change or inflict greater punishment 
and make the punishment for a crime more 
burdensome under the Collins and McVickers tests. 
Therefore, in Myers's view, the outcome of Gibson · 
would be unaffected ·by either the Collins or 
McVickers decisions. 

·In support of this contention, Myers points out that 
since Gibson decided that the MDO statutes have 
"overwhelming ·penal attributes," five decisions have 
been published affmning the "penal" nature of the 
MDO Law, all decided after the amendments curing 
the equal protection defect took effect. (See People v. 
Pretzer (1992) 9 Cal.App.4th 1078, 1085 Ul 
Cal.Rptr.2d 8601 [Fifth Amendment permits 
prosecutor to call MDO a~ witness at hearing to 
answer questions concerning his present mental 
competence but forbids questions relating to 
predicate crime]; People v. Collins (1992) JO 
Cal.App.4th 690. 694 [12 Cal.Rptr.2d 768] [jury . 
instructions regarding the consequences of a verdict 
of mental illness and defining "force and violence" 
held prejudicial]; People v Coronado Cl994) 28 
Cal.App.4th 1402. 1406 .. [33 Cal.Rptr.2d . 835] 
[evidence sufficient to support MDO determination 
and People not foreclosed from seeking an MDO 
determination after reincarceration on parole where 
parole is again imminent and mental status has 
changed]; People v. Jenkins, supra, 35 Cal.App.4th at 
p. 674 [MDO statute not ex post facto as applied to 
offender whose February 21, 1986, offense was 
committed over one month after statute's effective 
date but five months before statute's operative date]; 
and People v. Superior Court (Jump) Cl995) 40 
Cal.App.4th 9. 12 [46 Cal.Rptr.2d 829]. review den. 
Feb. 15, 1996 [proper court in ·Which to initiate 
petition for continued involuntary treatment is 
superior court located in county in which inmate is 
convicted of crime that serves as foundation for his 
placement in state hospital as a MDO].) 

The People contend each of the foregoing cases 
"relies upon Gibson without .further analysis or 
discussion" and that "subsequent changes in the law 
have undermined the rationale of Gib~on to the extent 
that Gibson is no longer good authority for the 
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proposition that [the] MDO [Law] is an ex post facto 
law." W The People argue that a careful analysis of 
the MDO Law *837 reveals that the law is concerned 
with two objectives,. neither of which is penal: "(!) 
protection of the public, and (2) treating persons who 
have committed crimes who have severe mental 
disorders." 

We agree with the People. The cases cited by Myers 
only tangentially touch on the issue presented here: In 
none . of the cases was there an analysis of the 
amended MDO Law in light of the United States 
Supreme Court's clarification of ex post facto 
principles. The Gibson·decision itself was based on 
the fault}' premise that the "mentally disordered 
offender provisions (MDO) of section 2962 et seq. 
both iricrease punishment and alter the situation of 
the accused to his disadvantage" (Peoole v. Gibson. · 
supra, 204 Cal.App:3d at p. 1431) when in fact it 

·does neither. 'The purpose of the MDO statutory 
scheme is to provide mental health treatment for 
those '::offenders who are suffering from presently 
severe.:: mental illness, not ·to punish them for their 
pasC·''offenses, · Subdivision (c) of section 2972 
specifically requires a jury finding "that the patient 
has a severe mental disorder, [FN3] that the patient's 
severe men~I disorder is not in remission or cannot 
be kept in remission [FN4] without treatment, [FN5] 
and that by reason of his or her severe mental 
disorder; the patient represents a substantial danger of 
physical hann to others .... " 

.. ". 

·-·· FN3 "The: ·term 'severe rriental disorder' 
means an illness or disease or condition that 
substantially impairs the person's thought, 
perception of reality, emotional process, or 
judgment; or which grossly impairs 
behavior; or that demonstrates evidence of 
an acute brain syndrome for which prompt 
remission; in the absence of treatment, is 
unlikely: The term. 'severe mental disorder' 
as used in this section does not include a 

. personality or adjustment disorder, epilepsy, 
mental retardation or other developmental 
disabilities, or addiction to or abuse of 
intoxicating substances." (§ 2962, subd; 
(a).) 

FN4 "The term 'remission' means a finding 
that the overt signs and symptoms of the 
severe mental disorder are controlled either 
by psychotropic medication or psychosocial 
support." (§ 2962, subd. (a).) 

·FN5 "A person 'cannot be kept in remission 

without treatment' if during the year prior to 
the queStion being before the Board of 
Prison Terms or a trial court, he or she has 
been ln remission and he or she has been 
physically violent, except in self-defense, or 
he or she has made a serious threat of 
substantial physical harm upon the person of 
another so as to cause the target of the threat 
to reasonably fear for his cir her safety or the 
safety of his or her immediate family, or he 
or she has intentionally caused property 
damage, or he or she has not voluntarily 
followed the treatment plan. In determining 
if a person has voluntarily followed the 
treatment plan, the standard shall be whether 
the person has acted as a reasonable person 
would in following the treatment plan." (§, 
2962, subd. (a).) 

Laws which impose involuntary treatment upon 
people who suffer from present mental illnesses 
which cause them to be dangerous are not penal 
merely because the class of people subject to the laws 
are accused· of, or have been convicted of, a crime. 
This was made clear in Conservatorship o(Hofferber 
(1980) 28 Cal.3d 161 [167 Cal.Rptr. 854, 616 P.2d 
8361. There, our Supreme Court held that the 1974 
amendments to the LPS Act providing *838 for a 
civil conservatorship of a defendant found 
incompetent to · stand trial did not violate 
constitutional limitations on retroactive and ex post 

. facto laws, .even though the crime of which he was 
· · accused occurred before the amendments became 
. effective: This was because the act's "provisions ... 
have nothing to do with any punitive disability 
attached to the homicide charged against appellant at 
the time it occurred. They did not alter or affect the 
sentence for that crime. They did not extend, directly 
or indirectly, any incarceration that had been or could 
be imposed on appellant for criminal conduct.. .. 
[A]ppellant's confinement arose not from criminal 
conduct but from his mental condition. He does not 
face incarceration in a prison but must be placed in a 
state hospital or some other less restrictive setting. 
[Citation.]" (Conservatorship of Hofferber, supra, at 
pp. 181-182, fn. omitted.) The court was not 
dissuaded from. this holding even though it 
"recognize[ d] that LPS Act conservatees often are 
confined at Patton and Atascadero State Hospitals, 
prisonlike institutions that also house MDSO's 
convicted of crim'e. [Citations.]" (Id at p. 182, fn. 
ill "Statutes that focus on a continuing dangerous 
condition ... are ncit retroactive s'imply because they 
employ pre-statute conduct .. as :evidence of the 
ongoing dangerousness. [Citations.]" Ud. at p. 182, 
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In Allen v. Illinois. supra. 478 U.S. 364. the United 
States Supreme Court similarly held that proceedings 
under the Illinois Sexually Dangerous Persons Act 
are not "criminal" within the meaning of the Fifth 
Amendment's guarantee against compulsory self
incrimination. The court rationalized that since the 
act's aim was to provide treatment, not punishment, 
for persons adjudged sexually dangerous, the act was 
not an ex post facto law. In reaching this conclusion, 
the court was swayed by the act's requirement that the 
state prove inore than the commission of a criminal 
act. Under the act, the state was obligated to prove 
the existence of a mental disorder lasting for more 
than one year and a propensity to commit criminal 
acts through something more than the prior 
commission of such acts. On the other band, the fact 
that the state could not file a sexually-dangerous
person petition under the. act unless it .had already 
filed criminal charges against the defendant-which 
meant the act did not apply to the larger class of 
mentally ill persons who might be found sexually 
dangerous-did not change the civil proceeding into a 
criminal one. In addition, the availability of some of 
the safeguards applicable in criminal proceedings
·rights to counsel, to a jury trial, and to confront and 
cross-examine· witnesses, and the requirement that· 
sexual dangerousness be proved beyond a reasonable 
doubt-did not turn the proceedings under the act into 
criminal proceedings requiring the full panoply of 
rights applicable there. And the fact that a person 
adjudged sexually dangerous under. tiJe act is ... 
committed to· a maximum-security institution that 
also houses convicts needing psychiatric care did not 
transform the conditions of that person's confinement 
into "'punishment" and thus render "criminal" the 
proceedings that led to confmement. *839 

Three years earlier, in Jones v. United States Cl 983) 
463 U.S. 354 [77 L.Ed.2d 694, 103 S.Ct, 30431, the. 
Supreme Court dealt with the question of whether the 
due process clause was violated in the case of a not 
guilty by reason of insanity (NGI) acquittee because 
he had been hospitalized for a-period longer than he 
could have been incarcerated if convicte.d. In holding 
it was· not, the court ruled: "The purpose of 

· - commitment following an insanity acquittal, like that 
of civil commitment, is to treat the individual's 
mental illness and protect him and society from his 
potential dangerousness." (Id. -at p .. 368 [77 L.Ed.2d 
at p. 708).) 

In the same vein, our Supreme Court in McVickers 
cited with approval a Connecticut case, Pcrvne--v. 

Fairfield Hills Hosp. (1990) 215 Conn. 675, 683 [578 
A.2d 1025, 10291. which held that "conrmement of a 
person acquitted of a crime because of insanity is 
generally not punishment in the ex post facto context 
because its purposes are tre,a.tment for the individual 
and protection of society." (People v. Mc Vickers. 
suora, 4 Cal.4th at p. 87.) · 

Our state appellate courts also have addressed the 
issue of whether the ex post facto clause was violated 
as applied to NGI committees. In People v. Buttes 
Cl 982) 134 Cal.App.3d 116, 128 (184 Cal.Rptr. 4971. 
the appellant was committed in 1975 and it was not 
until January 1, 1980, that he was subject to a two
year extended commitment. Prior to that, the 
appellant was subject to only a one-year extended 
commitment. Appellant's argument that the law was 
ex post facto was "grourided upon the erroneous 
assumption that ·the original insanity commitment 
was a penal commitment." (Ibid.) According to the 
court, "[t]he law is to the contrary. [Citations.] [ii ] 
Neither the original commitment nor the· extension 
was criminal punishment but was for treatment in a 
state hospital." (Ibid.; see also People v. Juarez 
0986) 184 Cal.App.3d 570 [229 Cal.Rptr. 145] 
[application of new definitional criteria for offense
related predicate for extended ·commitment of NGI 
wits not ex post facto, as recommitment procedures 
could not disadvantage the defendant in the 

· ·determination of his criminal guilt]; People v. 
Superior Court (Wood\-) (1990) 219 Cal.Aon.3d 614, 
fill [268 Cal.Rptr. 3791 ["Retroactive changes in the 
.law which result in increased terms of commitment 
for NGI defendants are not considered ex post facto 
because the commitments are not penal but for 
treatment purposes. [Citations.]"].) · 

Furthermore, that the purpose of tlie MDO Law is 
"to protect the public" does not tum its provisions 
into punishment despite what Gibson may state to the 
contrary. (People v. Gibson, supra, 204 Cal.App.3d 
at p. 1433.) As noted previously, McVickers, 
Hofferbe1-, and Jone3 each upheld the 
constitutionality of laws enacted with the protection 
of society in mind. (See also *840Addington v. Texas 
(1979) 441 U.S. 418. 426 [60 L.Ed.2d 323,.331, 99 
S.Ct. 1804] [state has "authority under its police 
power to protect the community from the dangerous 
tendencies of some who are mentally ill."].) 

Finally, Myers. argues that, because the MDO Law 
did not require a finding of present dani;erousness as 
a prerequisite to imposing. treatment until its 
amendment on July 27, 1989, the law may not be 
applied to those mentally disordered offenders who 
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committed their predicate crime prior to that date 
without also violating the due process clauses of the 
United States and California Constitutions. In support 
of this contention, Myers relies on cases which 
analyzed the retroactive applicability of substantial 
changes in criminal laws effected by judicial 
decisions overruling previous case law. (People v. 
King (1993) 5 Cal.4th 59, 70-81 [19 Cal.Rotr.2d 233, 
851 P.2d 271 [overruling limitation on consecutive 
enhancements under section 12022.5]; In re Baert 
0988) 205 Cal.App.3d 514, 518-519 [252 Cal.Rptr. 
4181 [eliminating proof of intent to kill as an element 
of the felony-murder special circumstance]; Bouie v. 
City of Columbia (1964) 378 U.S. 347. 353 [12 
L.Ed.2d 894. 899-900, 84 S.Ct. 16971 [judicial 
expansion of South Carolina's criminal trespass law].) 
These cases are inapplicable as they are based upon " 
'the notion that persons have a right to fair warning of 
that conduct which will give, rise to criminal 
penalties .... ' [Citations.]" (In re Baert. supra. 205 
Cal.App.3d at p. 518, italics added,) 

We find the analysis of the urgency amendments to 
the LPS Act in Hofferber more analogous to the 
amendments to the MDO Law. There, in language 
equally applicable· to mentally disordered offenders, 
it was·stated: "We have held that a legislative attempt 
to cure ·an unconstitutional statute may suggest an 
intent ·that the curative provision be applied 
retroactjvely. [Citations.] Moreover, the 1974 
amendfu~nts [to the LPS Act] seek to protect against 
a particJ.\lar. class of potentially dangerous persons. In 
such· m\lles, legislative expressions of urgency in the 
interest of public safety necessarily indicate an 
attempt to reach all persons in the class who represent 
the continuiiig danger even if they fall within the 
legislative purview partly by reason of prior conduct. 
[Citation.] [, ] ... [D]angerous mentally ill persons 
gain no perpetual 'vested right' in the commitment 
scheme extant when their illnesses first came to 
public attention. To say that they have 'reasonably 
relied' on that. scheme in displaying their dangerous 
conditions is to indulge a patent fiction. Such a rule 
would severely hamper legislative efforts to respond 
to new knowledge about mental illness, correct 
perceived deficiencies in the statutory scheme, and 
refine the state's machinery for treatment and restraint 
of dangerously disturbed .people. [Citation.]" 
(Conservatorship of Hofferber. supra, 28 Cal.3d at 
pp. l 83-184. fns. omitted.) 

In sum, section 2970 does not' subject a mentally 
disordered offender to any punitive ramifications. A 
refusal to comply with treatment cannot lead to "'841 
denial of parole or reincarceration in state prison. Its 

provisions do not provide for the extension of the 
MDO's parole. MDO's subject to its provisions are 
not under the supervision of a parole officer or the 
Board of Prison Terms. The law does not punish as a 
crime an act previously committed, which was 
innocent when done. It imposes no punishment for a 
crime after its conunission and it does not deprive an 
MDO of any defense available at the time his or her 
criminal act was committed. Laws which require 
treatment for people who are currently mentally ill 
and who are gravely disabled or dangerous to others 
(or themselves for that matter) are not punitive and 
therefore such laws do not violate the ex post facto 
clauses. [FN6] 

FN6 We note that in two recent decisions, 
the 1995 Sexually Violent Predators Act 
(Welf. & Inst. Code, div. 6, pt. 2, ch. 2, art. 
4, § 6600 et seq.) which mandates 
confinement and treatment for sexually 
violent predators who committed their 
crimes prior to 1995 and who are about to 
complete their prison sentences also was 
held not to be an ex post facto law. (People 
v. Superior Court ·(Cain) 0996) 49 
Cal.App.4th 1164 [57 Cal.Rptr.2d 2961 
review granted Feb. 5, 1997 (S057272); 
Garcetti v. Superior Court (1996) 49 
Cal.App.4th 1533 [57 Cal.Rotr.2d 4201 
review granted Feb. 5, 1997 (8057336).) 
While these decisions are in accord with our 
holding, we 11.o not rely upon. them in 
reaching our decision as they· are not yet · 
final. (Cal. Rules of Court. rule 24Cal.) 

Disposition 
Let a peremptory writ of mandate issue directing 
respondent superior court to vacate its order of June 
12, 1996, which granted real party in interest Myers's 
motion to dismiss the People's petition for extended 
commitment, and to make a new and different order 
denying Myers's motion and reinstating proceedings 
on the People's petition for involuntary treatment 
pursuant to section 2970. It is further ordered that the 
temporary stay issued herein on August 12, 1996, 
shall remain in effect until respondent complies with 
our direction. 

To facilitate the relief requested, this opinion.is final 
. forthwith. (Cal. Rules of Court, rule 24(d).) 

Epstein, Acting P. J., and Hastings, J., concurred. 

The petition of real party in interest for review by the 
Supreme Court was denied January 22, 1997. *842 
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In an indefinite commitment case, a probate court in 
Texas found that defendant was mentally ill and 
required hospitalization for his own welfare and 
protection as well as for the protection of others. 
The Beaumont Court of Civil Appeals, Ninth 
Supreme Judicial District, 546 S.W.2d 105. reversed, 
holding that the proper standard of proof was 
"beyond a reasonable doubt." The State was granted 
a writ of error by the Supreme Cburt of Texas. 557 
S. W.2d 5 ll. On grant. of certiorari, the Supreme 
Court, Mr. Chief Justice Burger, held that to meet 
due process demands, the standard for use in 
commitment for mental illness must inform the fact 
finder that proof must "be greater ·than the 
preponderance of evidence standard applicable to 
other .categories of civil cases, but the reasonable-

.. doubt standard is not constitutionally required .. 

Vacated and remanded. 

Opinion after remand, 588 S.W.2d569. 
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construed as petition for writ of certiorari. 28 
U.S.C.A. § 1257(2). 

ill Constitutional Law 92 ~JU 

Page 1 

92 Constitutional Law 
92XII Due Process of Law 
~k304 Civil Remedies and Proceedmgs 

921<311 k. Rules of Evidence. Most Cited 
Cases 
Function of standard of proof, as that concept is 
embodied in due process clause and in realm of fact
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confidence society thinks he should have in 
correctness of factual conclusions for particular type 
of adjudication. U.S.C.A.Const. Amend. 14. 
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257 Ak36 k. Persons Subject to Control or 
Treatment. Most Cited Cases 
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tendencies of some who are mentally ill. 
U.S.C.A.Const. Amend. 14; Yemon's Ann.Civ.St. 
arts. 5547-31 to 5547-39, 5547-40 to 5547-57, 5547-
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Persons 
257 AIICA) Custody and Cure 

257 Ak36 k. Persons Subject to Control or 
Treatment. Most Cited Cases 
Under Texas mental health code, state has no interest 
in confining individuals involuntarily if they are not 
mentally ill or if they do not pose some danger to 
themselves or others. U.S.C.A.Const. Amend. 14: 
Vernon's Ann.Ciy.St. arts. 5547-31 to 5547-39, 5547-
40 to 5547-57, 5547-42, 5547-51. 

Lfil Mental Hes.Ith 257 A <C:=>36 
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257AII Care and Support of Mentally Disordered 

Persons · 
257AIICA) Custody and Cure 

257 Ak36 k. Persons Subject to Control or -
Treatment. Most Cited Cases 
Loss of liberty by confmemerit for mental illness 
calls for showing that the individual suffers from 
something more serious than is demonstrated by 
idiosyncratic behavior. U.S.C.A.Const. ·Amend. 14: 
Vernon's Ann.Civ.St. arts. 5547-31 to 5547-39, 5547-
.19. to 5547-57, 5547-42, 5547-51: Code Miss.1972, . 
§ 41-21-75 .. 
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. Essence of federalism is that states must be free to 
develop variety of solutions to problems and not be 
forced into common, uniform mold. 
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92k255(5) k. Diseased arid Mentally 
Disordered Persons; Addicts. Most Cited Cases 
Substantive standards for civil commitment for 
mental illness· may vary froin state to state, and 

· procedures must be allowed to vary so long as they 
meet constitutional minimum. Vernon's Ann.Civ.St. 
arts. 5547-31 to 5547•39, 5547-40 to 5547-57. 5547-
16., 5547-51; U.S.C.A.Const. Amend. 14: Code 
Miss.1972, § 41-21-75. 
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General 

92k255(5) k. Diseased and Mentally 
Disordered Persons; Addicts. Most Cited Cases 

Mental Health 257 A '8=>41 

257A Mental Health 
257 All Care and Support of Mentally Disordered . 

Persons 
257AIICA2 Custody and Cure 

257Ak37 Admission or Commitment 
Procedure 

257Ak41 k. Hearing and Determination 
in General. Most Cited Cases 
Reasonable-doubt standard is inappropriate in- civil 
commitment proceedings, and use - of term 
''unequivocal" is not constitutionally required, · 
although states lire free to use that standard. Vernon's 
Ann.Civ.St. arts. 5547-31 to 5547-39, 5547-40 to 
5547-57, 5547-42. 5547-51; U.S.C.A.Const. Amend. 
11; Code Miss.1972, § 41-21-75. 
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92 Constitutional Law 
· 92XII Due Process of Law 

92k255 Deprivation of Life or Liberty in 
General 

92k255(5) k.. Diseased and Mentally 
Disordered.Persons; Addicts. Most Cited Cases 
To meet due process demands, . standard for use in 
commitment for mental illness must inform fact 
fmder that proof must be greater than preponderance
of-evidence standard applicable to other categories of 
civil cases. Vernon's Ann.Civ.St. arts. 5547-31 to 
5547-39, 5547-40 to 5547-57, 5547-42, 5547-51; 
U.S.C.A.Const. Amend. 14: Code Miss.1972, § 41-
21-75. 

1!!l Constitutional Law 92 €;;;;;:;iz55(5) 

92 Constitutional Law 
- 92Xll Due Process of Law 
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Federal Courts l 70B €:=:>513 

170B Federal Courts 
170BVII Supreme Court 

170BVII(E) Review of Decisions of State 
Courts 

170Bk5 l3 k. Determination and Disposition 
of Cause. Most Cited Cases 
Instruction used in proceeding in Texas for 
commitment for mental illness; such instruction · 
employing the standard of "clear, unequivocal, and 
convincing" evidence, was constitutionally adequate, 
but determination of precise burden, equal to or 
greater than such standard, required to meet due 
process requirements was matter of state law to be 
left to Texas Supreine Court. U.S.C.A;Const. 
Amend. 14: Vernon's Ann.Civ.St. arts. 5547-31 to 
5547-39, 5547-40 to 5547-57. 5547-42, 5547-51; 
Code Miss.1972, § 41-21-75. 
**1805 *418 Syllabusm!. 

FN* The syllabus constitutes no part of the 
opinion of the Court but has been prepared 
by the Reporter of Decisions · for the 
convenience of the reader. See United 
States v. Detroit Timber & Lumber c~· 
U.S. 321. 337. 26 S.Ct. 282. 287, 50 L.Ed. 
499. 

Appellant's motlter filed a petition for his indefinite 
commitment to a state mental hospital in accordance 

. .with.Texas law governing iitvoluntary commitments. 
·· -···- 'Appellant bad ii long history of confinements foi" 

mental and emotional disorders. The state trial court 
instructed the jury to determine whether, based on 
"clear, unequivocal and c_onvincing evidence," 
appellant was mentally ill and required 
hospitalization for his own welfare and protection or 
the protection of others. Appellant contended that 
Ute trial court should have employed the "beyorld a 
reasonable doubt'' standard of proof. · The jury found 
that appellant was mentally ill and that he required 
hospitalization, and the · trial court ordered his 
commitment for an indefmite period. Tue· Texas 
Court of Appeals reversed, agreeing with appellant 
on the standard of proof issue. . The Texas Supreme 
Court reversed the Court of Appeals' decision and 
reinstated the trial court's judgment, concluding that a 
"preponderance. of the evidence" standard of proof in 
a civil commitment proceeding satisfied due process 
and that since.the trial court's improper instructions in 
the instant case had benefited appellant, the error was 
harmless. 

Held : A "clear and convincing" standard ·of proof 

Page 3 

is required by the Fourteenth Amendment in a· civil 
proceeding brought under state law to commit an 

· individual involuntarily for an indefinite period to a 
state mental hospital. Pp. 1809-1813. 

(a) The individual's liberty interest in the outcome 
of a civil commitment proceeding is of such weight 
and gravity, compared with the state's interests in 
providing care to its citizens who are unable; because 
of emotional disorders, to care for themselves and in 
protecting the community from the dangerous 
tendencies of some who are mentally ill, that due 
process .requires the state to justify confinement by 
proof more substantial ,than a mere preponderance of 
the evidence. Pp. 1809-1810. 

(b) _Due process does not require states to use the 
"beyond a reasonable doubt'' standard of proof 
applicable in criminal prosecutions and delinquency 
proceedings. Jn re Winship. 397 U.S. 358, 90 S.Ct. 
I 068, 25 L.Ed.2d 368, distinguished. The 
reasonable-doubt standard is inappropriate in civil 
commitment proceedings because, given the 
uncertainties of psychiatric diagnosis, it **1806 may 
impose a burden the state cannot meet and thereby 
erect an unreasonable barrier to needed medical 
treatment. The state should "419 not be required to 
employ a standard of proof that may completely 
.undercut its efforts to further the legitimate interests 
of both the state and the patient that are served by 
civil commitments. Pp. 1810-1812. 

(c) To· meet due ·process demands in commitment 
proceedings, the standard of proof has to inform the 
factfmder that the proof must be greater than the 
preponderance-of-the-evidence standard applicable to 
other categories of civil cases. However, use of the 
term· "unequivocal" in conjunction with Ute term 
"clear and convincing" in jury instructions (as 
included in the instructions given by the Texas state 
court in this case) is not constitutionally required, 
although states are free to use that standard. Pp. 
1812-1813. 

Appeal dismissed and certiorari granted; 557 
S.W.2d 5 I I, vacated and remanded. 

Martha L. Boston, Austin, Tex., for appellant. 
James F. Hury, Jr., Galveston, Tex., for appellee. 
Joel I. Klein, Washington, D. C., for the American 

Psychiatric Ass'n, as amicus curiae, by special leave 
of Court. · · 
Mr. Chief Justice BURGER.delivered the opinion of 

the Court. 
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The question in this case is what standard of proof is 
required by the Fourteenth Amendment to the 
Constitution in a civil proceeding brought under state 
law to commit an *420 individual involuntarily for 
an indefinite period to a state mental hospital. 

I 

On seven occasions between 1969 and 1975, 
appellant was committed temporarily, 
Tex.Rev.Civ.Stat.Ann .. Arts. 5547-3 I to 5547-39 
(Vernon 1958 and Supp. 1978-1979), to various 
Texas state mental hospitals and was committed for 
indefmite periods, Arts. 5547-40 to 5547-57, to 
Austin State Hospital on three different occasions. 
On December 18, 1975, when appellant was arrested 
on a misdemeanor charge of "assault. bi threaf' 
against his mother, the county and state mental health 
authorities therefore were well aware of his history of 
mental and emotional difficulties. 

Appellant's mother filed a petition for his indefmite 
commitment in accordance with Texas law. The 
county psychiatric. examiner interviewed appellant 
while .in custqdy and after the interview ·issued a 
Certificate of Medical Examination for Mental 
Illness. In the certificate, the examiner stated. his 
opinion that appellant . was "mentally ill and 
require[d) hospitalization in a mental hospital." Art. 
5547-42 (Vernon 1958). 

Appellant retained counsel and a trial was held 
before a jury to _determine in accord with the statute: 

"( 1) whether the proposed patient is mentally ill, 
and ff so 
"(2) whether he requires hospitalization in a mental 

hospital for· his owri welfare and protection or the 
protection of others, and if so 
"(3) whether he is mentally incompetent." Art. 

5547-51 (Vernon 1958). 

The trial on these issues extended over six days. 

The State offered evidence that appellant suffered · 
from· serious delusions, that he often had threatened 
to injure both of his parents and others, that he had 
been involved in several *421 assaultive episodes 
while hospitalized and that he had caus·ed substantial 
property damage both at his own apartment and at bis 
parents' home. From these undisputed facts, two 
psychiatrists, who qualified as experts, expressed 
opinions that appellant suffered from psychotic 
schizophrenia and that he had paranoid tendencies. 
They also expressed medical opinions that appellant 
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was probably dangerous both to himself and to 
others. They explained that appellant. required . 
hospitalization in a. closed area to treat his condition 
because in the past he had refused to attend **1807 

· outpatient treatment . programs and · had escaped 
several times_ from mental hospitals. . 

Appellant did not contest the factual assertions made 
by the State's witnesses; indeed, he conceded that he 
suffered from a mental illness. What appellant 
attempted to show was that there was no substantial 
basis for concluding that he was probably dangerous 
to himself or others. 

The trial judge submitted the case to the jury with 
the instructions in the form of two questions: 
"I. Based on clear, unequivocal a_nd convincing 

evidence, is Frank O'Neal Addington mentally ill? 
"2. Based on clear, unequivocal and convincing 

evidence, does Frank O'Neal Addington require 
hospitalization in a mental ·hospital for his own 
welfare and protection. or the protection of others?" 

Appellant objected to these iiistructions on several 
grounds, including the trial court's refusal to employ 
the ''beyond a reasonable doubf' standard of proof. 

The. jury found· that appellant was mentally ill and 
that he required hospitalization for bis own or others' 
welfare. The trial court then entered an order 
committing appellant as a patient to Austin 'State 
Hospital for an indefinite period. 

Appellant appealed that order to the Texas Court of 
Civil Appeals, arguing, among other things, that the 
standards for commitment violated bis .substantive 
due process rights and that any standard of proof for 
commitment less than that *422 required for 
criminal convictions, i. · e., beyond a reasonable 

. doubt, violated his procedural due process rights. 
The Coort of Civil Appeals agreed with appellant on 
the standard-of-proof · issue and reversed · the 
judgment of the trial court. Because of its treatment· 
of the standard of proof that court did not consider 
any of the other issues raised in the appeal. 

On appeal, the Texas Supreme Court reversed the 
Court of Civil Appeals' decision. 557 S. W.2d 511. 
In so holding, the Supreme Court relied· primarily 
upon its previous decision in State v. Turner, 556 
S.W.2d 563 (1977). cert. denied, 435 U.S. 929, 98 
S.Ct. 1499. 55 L.Ed.2d 525 (1978). . 

In . Turner, the Texas · Supreme Court held that a 
"preponderance of the evidence" standard of proof in 
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a civil commitment proceeding satisfied due process. 
The court declined to adopt the criminal law standard 
of "beyond a reasonable doubt'' primarily because it 
questioned whether the State could prove by that 
exacting standard that a particular person would or 
would not be dangerous in the future. It also 
distinguished a . civil commitment from a criminal 
conviction by noting that under Texas law the 
mentally ill patient has the right to treatment, periodic 
review of his condition, and immediate release when 
no longer deemed to be a danger to himself or others. 
Finally, the Turner court rejected the "clear and 
convincing" evidence standard because under Texas 
rules of procedure juries could be instructed only 
under a beyond-a-reasonable-doubt or a 
preponderance standard of proof. 

Reaffirming Turner, the Texas Supreme Court in this 
case concluded that the trial court's· instruction to the 
jury, although not in conformity with the legal 
requirements, had benefited appellant, and hence the 
error was harmless. Accordingly, the court 
reinstated the judgment of the trial court. 

LUWe noted probable jurisdiction. 435 U.S. 967. 98 
S.Ct. '1604, 56 L.Ed.2d 58. After oral argument it 
became clear that no challenge to the constitutionality 
of ~any· Texas statute was presented. Under 28 
U.S;C. § 1257(2) no. appeal is authorized; 
accordingly, construing* 423 the papers filed as a 
petition for a writ of certiorari, we now grant the 
petition. Elil 

FNI. See Kulka v. Calitornia Superior 
Court. 436 U.S. 84, 98 S.Ct. 1690. 56 
L.Ed.2d 132 (1978); Hanson v. Denckla. 
357 U.S. 235, 78 s.ct.: 1228, 2 L.Ed.2d 
1283 (1958); Mav v. Anderson. 345 U.S. 
528. 72 S.Ct. 840, 97 L.Ed. 1221 0953). 
As in those cases, we continue to refer to the 
parties as appellant. and appellee. See 
Kulka v. California Superior Court. supra, 
436 U.S .. at 90 n. 4; 98 S.Ct., at 1696. 

. **1808 II 

ill The function of a standard of proof, as that 
concept is embodied in the Due Process Clause and 
in the realm of factfinding, is · to "instruct the 
factfinder con·ceming the degree ·of confidence our 
society thinks he should have in the correctness of 
factual conclusions for a particular type of 
adjudication." Jn re Winship, 397 U.S. 358. 370, 90 
S.Ct: 1068, 1076. 25 L.Ed.2d 368 (1970) (Harlan, J., 
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·concurring). The standard serves to allocate the risk 
of error between the' litigants and to indicate the 
relative importance attached to the ultimate decision. 

Generally speaking, the evolution of this area of the 
law has produced across a continuum three standards 
or levels of proof for different types of cases. At one 
end of the spectrlim is the typical civil case involving 
a monetary dispute between. private parties. Since 
society has a minimal concern with the outcome of 
such private suits, plaintiffs burden of proof is a 
mere preponderance of the evidence. The· litigants 
thus share the risk of error in roughly equal fashion. 

In a criminal case, on the other hand, the interests of 
the defendant are of such magnitude that historically 
and without any explicit constitutional requirement 
they have been protected by standards of proof 
designed to exclude as nearly as possible the 
likelihood of an erroneous judgment.l:W. In the • 424 
administration of criminal justice, ·our society 
imposes almost the entire risk of error upon itself. 
This is accomplished by requiring under the Due 
Process Clause that the state prove the guilt of an 
accused beyond a reasonable doubt. In re Winship, 
supra. 

FN2. Compare Morano; A Reexamination of 
the Development of the Reasonable Doubt 
Rule, 55 B.U.L.Rev. 507 (1975) (reasonable 
doubt represented a less strict standard than 
previous common-law rules),- ·with- May, 
Some Rules of Evidence, 10 Am.L.Rev. 642 
(1875) (reasonable . doubt constituted a 
stricter rule than previous ones). See 
generally Underwood, The Thumb on the 
Scales of Justice: Burdens of Persuasion in 
Criminal Cases, 86 Yale L.J. 1299 (1977). 

The intermediate standard, which usually employs 
some combination of the words "clear," "cogent," 
"unequivocal," and "convincing," is less commonly 
used; but nonetheless "is no stranger to the civil law." 
Woodbv v. INS. 385 U.S. 276, 285, 87 S.Ct. 483. 488, 
17 L.Ed.2d 362 (1966). See also McCormick, 
Evidence § 320 (1954); 9 J. Wigmore, Evidence § 
2498 (3d ed. 19.40). One typical use of the standard 
is in civil cases involving allegations of fraud or 
some other quasi-criminal wrongdoing by the 
defendant. The interests at stake in those cases are. 
deemed to be more substantial than mere loss of 
money and some jurisdictions accordingly reduce the 
risk to the defendant of having his reputation 
tarnished erroneously by increasing the plaintiffs 
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burden ofproof. Similarly, this Court has used the 
"clear,' unequivocal and convincing" standard of 
proof to protect _particularly important individual 
interests in various civil cases. See, e. g.. Woodby v. 
INS. supra, at 285. 87 S.Ct.. at 487 (deportation); 
Chaunt v. United States. 364 U.S. 350. 353, 81 S.Ct. 
147. 149. 5 L.Ed.2d 120 (1960) (denaturalization); 
Schneiderman v. United States, 320 U.S. 118. 125. 
159. 63 S.Ct. 1333. 1336, 1353, 87 L.Ed. 1796 
Cl 943) (denatura!ization). 

Candor suggests that, to a degree, efforts to analyze 
what lay jurors understand concerning the differences 
among these three tests or .the nuances of a judge's 
instructions on the law may we!! be largely an 
academic exercise; there are no directly relevant 
empirical studies.flLl Indeed, the ultimate truth as to 

_how the standards of proof affect decisionmaking 
may wen be *425 unknowable, given that 
factfinding is a process ·shared by countless thousands 
of ** 1809 individuals throughout the country. We 
probably can assume no more than that the difference 
between a preponderance of the evidence and proof 
beyond a reasonable doubt probably is· better 
understood than either of them in relation to the 
intermediate standard of clear and convincing 
evidence. Nonetheless; even if. the particular 
standard-of-proof catchwords do not always make a 
great difference in - a . particular case, adopting' a 
"standard of proof is more than an empty semantic 
exercise." 1Yppeff v. Maryland. 436 F.2d 1153. 1166 
CCA4 197 I) (Sobeloff, J., concurring in part and 
dissenting in part), cert. dismissed sub nom. Murel v. 
Baltimore City Criminal Court. 407 U.S. 355, 92 

_ S.Ct. 2091, 32 L.Ed.2d 791 CI972). In cases 
involving individual rights, whether criminal or civil, 
"[t]hi:: standard of proof [at a minimum] reflects the 
value society places on individual liberty." 436 F.2d, 
at 1166. 

FN3. There have been some efforts to 
evaluate the effect of varying standards of 
proof on jury factfinding, see, e. g., L. S. E. 
Jury Project, Juries and the Rules of· 
Evidence, 1973 Crim.L.Rev. 208, but we. 
have found no study comparing an three 
standards of proof to determine how juries, 
real or mock, apply them. 

Ill 

ill In considering what standard should govern in a 
civil commitment proceeding, we must as_sess both 
the extent of the individual's interest in not being 
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involuntarily confined indefinitely and the state's 
interest in committing the emotionally disturbed 
under a particular standard of proof. Moreover, we 
must be mindful that the function of legal process is 
to minimize the risk of erroneous decisions. See 
Mathews v. Eldridge, 424 U.S. 319. 335, 96 S.Ct. 
893. 903, 47 L.Ed.2d 18 (1976); Speiser v, Randall, 
357 U.S. 513, 525-526. 78 S.Ct. 1332. 1341-1342, 2 
L.Ed.2d 1460 CI958). 

A 

This Court repeatedly has recognized that civil 
commitment for any purpose constitutes a significant 
deprivation of liberty that requires due process 
protection. See, e. g., Jackson v. Indiana, 406 U.S. 
715 .. 92 S.Ct. 1845. 32 L.Ed.2d 435 CI 972); 
Humphrey v. Cadv, 405 U.S. 504, 92 S.Ct. 1048. 31 
L.Ed.2d 394 (1972); - In re Gqylt. 387 U.S. 1. 87 
S.Ct. 1428. 18 L.Ed.2d 527 (1967); Specht v. 
Patterson, 386 U.S. 605. 87 S.Ct. 1209. 18 L.Ed.2d 
326 (1967). Moreover, it is indisputable that 
involuntary commitment to a mental hospital after a 
finding *426 of probable dangerousness to self o~ 
others can· engender adverse social consequences to 
the individual. Whether we label this phenomena 
"stigma" or choose to call it something else is less 
important than that we recognize that it can occur and 
that it can have a very significant impact on the 
individual. 

illill ·The state has a legitimate interest under its 
parens patriae -powers in providing care to its 
citizens who are unable because of emotional 

· disorders to care for themselves; the state also has 
authority under its police power to protect the 
community from the dangerous tendencies of some 
who are mentally ill. Under the Texas Mental 
. Health Code, however, the State has no interest in 
confining individuals involuntarily if they are not 
mentally ill or if they do not pose some danger to 
themselves or others. Since the preponderance 
standard creates the risk of increasing the number of 
individuals erroneously -committed, it is at least 
unclear to what extent, if ariy, the state's interests are 
furthered by using a preponderance standard in such 
commitment proceedings. 

The expanding concern of society with problems of -
mental disorders is reflected in the fact that in recent 
years many states have enacted statutes designed to 

· protect the rights of the mentally ill. However, only 
one state by statute permits involuntary commitment 

- . by a mere preponderance of the evidence, Miss.~ode 
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Ann.§ 41-21-75 (1978 Supp.), a.rid Texas is the only 
state where· Ii court has concluded that the 
preponderance-of-the-evidence standard satisfies due. 
process. We attribute this not to any lack of concern 
in those states, but rather to a belief that the varying 
standards tend to produce comparable results. As we 
noted earlier, however, standards of proof are 
important for their symbolic meaning as well as for 
their practical effect. 

**1810 1fil At one time or another every person 
exhibits some abnormal behavior which might be 
perceived by some as symptomatic· of a mental or 
emotional disorder, but which is in fact within *427 
a range of conduct that is . generally acceptable. 
Obviously, such behavior is no basis for compelled 
treatment and · surely none ·for confinement. 
However, there is the possible risk that a factfinder 
might decide to commit an individual based solely on 
a few isolated instances of unusual conduct. Loss of 
liberty. calls for a showing that the individual suffers 
from something more serious than is demonstrated by 
idiosyncratic behavior. Increasing. the burden of 
proof is one way to impress the factfinder with the 
importance of the decision and thereby perhaps to 
reduce the chances that inappropriate commitments 
will be ordered. ' 

The individual should not be asked to share equally 
with society the risk of error when the possible injury 
to the individual is significantly greater than any. 
possible harm to the state. We conclude that the 
individual's· interest in the outcome of a ·civil · · 
commitmen.t proceeding is of such' weight and gravity 

· that due · process requires the. state to justify 
confinement by proof more substantial than a mere 
preponderance of the evidence. 

B 

Appellant urges the Court to hold that due process · 
requires use of the criminal law's; standard of proof
"beyond a reasonable doubt." He argues that the 
rationale of the Winship holding that the criminal law 
standard of proof was required in a delinquency 
proceeding applies with equal force to a civil 
commitment proceeding. 

In Winship, against the background of a gradual 
assimilation of juvenile pro"eedings into traditional 
criminal prosecutions, we declined to allow the state's 
"civil labels and good intentions" to "obviate the 
need for criminal due process safeguards in juvenile 
·courts." 397 U.S .. at 365-366, 90 S.Ct., at 1073. 
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The Court saw no controlling differen.ce in loss of 
liberty and stigma between a conviction for an adult 
and a delinquency. adjudication for a juvenile. 
Winship recognized that the basic issue-whether the 
individual in fact committed a criminal act-was * 428 
the same in both proceedings. · There being no 
meaningful distinctions between the two proceedings, · 
we required the state to prove the juvenile's act and 
intent beyond a reasonable doubt. · 

There are significant reasons why different standards 
of proof are called for in civil commitment 
proceedings as opposed to criminal prosecutions. In 
a civil commitment state power iS not exercised in a 
punitive sense.i:w. · Unlike the delinquency 
proceeding in Winship, a civil commitment 
proceeding can in no sense be equated to a criminal 
prosecution. Cf. Woodby v. INS, 385 U.S .. at 284-
285, 87 S.Ct.; at 487-488. 

FN4. The State of Texas confines only for 
the purpose of providing care designed to 
treat the individual. As the Texas Supreme 
Court said in State v. Turner. 556 S. W.2d 
563. 566 Cl 977): 

"The involuntary - mental . patient is entitled to 
treatrnent, to periodic and recurrent review of his 
mental condition, and to release at such time as he no 
longer presents a danger to himself or others." · 

In addition, the "beyond a reasonable doubt" 
standard historically has been reserved for criminal 
cases. This unique standard of proof, not prescribed 
or defined in the Constitution, is regarded as a critical 
part of the "moral force of the criminal law," Jn r.e 

Winship. 397 U.S .. at 364. 90 S.Ct .. at 1072. and we 
should hesitate to apply it too broadly or casually in 
noncriminal cases. Cf. ibid. · 

The heavy standard applied in criminal cases 
manifests our concern that the risk of error to the 
individual must be minimized even at the risk that 
some who are guilty might go free." Patterson v. New 
York, 432 U.S. 197. 208, 97 S.Ct. 2319, 2326, 53 
L.Ed.2d 281 (1977). The full force of that idea does 
not apply to a civil commitment. Rmay be true that 
an erroneous commitment is sometimes as 
undesirable as an erroneous conviction, 5 J. 
Wigmore, Evidence § 1400 **1811 (Chadbourn rev. · 
1974). However, even though -an erroneous 
confinement should be avoided in the first instance, 
the layers of professional review and observation of 
the patient's condition, and the concern of family and 
*429 fiiends generally will provide continuous 
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opportunities for an erroneous commitment to be 
corrected. Moreover, it is not true that the release of 
a genuinely mentally HI person is no worse for the 
individual than the failure to convict the guilty. One 
who is suffering from a debilitating mental illness 
and in need of treatment is neither wholly at liberty· 
nor free of stigma. See Chodoff, The Case for 
Involuntary Hospitalization of the Mentally Ill, 133 
Am.I.Psychiatry 496, 498 (1976); Schwartz, Myers 
& Astrachan, Psychiatric Labeling and the 
Rehabilitation of the Mental Patient, 31 
Arch.Gen.Psychiatry 329, 334 (1974). It cannot be 
said, therefore, that it is much better for a mentally ill 
person to "go free" than for a mentally normal person 
to be committed. 

Finally, the initial inquiry in a civil commitment 
proceeding is very different from the central issue in 
either a delinquency proceeding or a criminal 
prosecution. In the latter cases the basic issue is a 
straightforward factual question-did the accused 
commit the act alleged? There may be factual issues 
to resolve in a commitment proceeding, but the 
factual aspects represent only the beginning of the 
inquiry. Whether the individual is mentally ill and 
dangerous to either himself or others and is in need of 
confined therapy turns on the meaning of the· facts 
which must be interpreted by expert psychiatrists and 
psychologists. Given the lack of certainty and the 
fallibility of psychiatric diagnosis, there is a serious 
question as to whether a state could ever prove 
beyond a reasonable doubt that an individual is both 
mentally ill and likely to be ·dangerous. · · See 
O'Connor v. Donaldson. 422 U.S. 563, 584. 95 S.Ct. 
2486. · 2498, 45 L.Ed.2d 396 Cl 975) (concurring 
opinion); Blocker v. United States. 110 
U.S.App.D.C. 41. 48-49. 288 F.2d 853. 860-861 
illfill (opinion concurring in result). See also" 
Tippett v. Maryland, 436 F.2d. at 1165 (Sobeloff, J., 
concurring in part and dissenting in part); Note, Civil 
Commitment of the Mentally lll: Theories and 
Procedures. 79 Harv.L.Rev. 1288. 1291 (1966);. 
Note, Due Proces and the Development of 
"Criminal" Safeguards *430 in Civil Commitment 
Adjudications, 42 Ford.L.Rev. 611, 624 (1974). 

The subtleties and nuances of psychiatric diagnosis 
render .. certainties virtually beyond reach in most 
situations. The reasonable-doubt standard of 
criminal law functions in its realm because there the 
standard is addressed to specific, knowable facts. 
Psychiatric diagnosis, in contrast, is to a-large extent 
based on medical "impressions" drawn· from 
subjective analysis and filtered through the 

. experience of the diagnostician. This ·process ofte[1 
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makes it very difficult for the expert physician to 
offer .defmite conclusions about any particular 
patient. Within the medical discipline, the 
traditional standard for "factfinding" is a "reasonable 
medical certainty." If a trained psychiatrist has 
difficulty with the categorical "beyond a reasonable 
doubt" standard, the untrained lay juror-or indeed 
even a trained judge-who is required to rely upon 
expert opinion could be forced by the criminal law 
standard of proof to reject commitment for many 
patients desperately in need of institutionalized 
psychiatric care. See ibid. Such "freedom" for a 
mentally ill person would be purchased at a high 
price. 

That practical considerations may limit · a 
constitutionally based burden of proof is 
demonstrated by the reasonable doubt standard, 
which is a compromise between what is possible to 
prove and what protects the rights of the individual. 
If the state was required to guarantee error-free 
convictions, .it would be required to prove guilt 
beyond all dou.bt.. However, "[d]ue process does not 
require that every conceivable step be taken, at 
whatever cost, to eliminate the possibility of 
convicting an innocent person." Patterson v. New 
York, supra. 432 U.S .. at 208. 97 S.Ct.. at 2326. Nor 
should the state be required to employ a standard of 
proof that may completely undercut its **1812 
efforts to further the Jegitlmate interests of both the 
state and the patient that are served by civil 
commitments. 

l1llfil That some states . have chosen-either 
legislatively o~dicially*431 -to adopt the criminal 
law standard 5 gives no assurance that the more 
stringent standard of proof is needed or is even 
adaptable to the needs of all states. The essence of 
federalism is that states must be free to develop a 
variety. of solutions to problems and not be forced 
into a common, uniform mold. As the substantive 
standards for civil commitment may vary from state 
to state, procedures must be allowed to vary so long 
as they meet the constitutional minimum. See 
Monahan & Wexler, A Definite Maybe: Proof and 
Probability in Civil Commitment, 2 Law & Human 
Behavior 37, 41-42 (1978);. Share, The Standard of 
Proof in Involuntary Civil Commitment Proceedings, 
1977 Detroit College L.Rev. 209, 210. We conclude 
that it is unnecessary to require states to apply the · 
strict, criminal standard. 

FNS. Haw.Rev.Stat. § 334·60(b)(4)Gl 
(Supp. 1978); Idaho Code § 66-329(i) 
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(Supp. 1978); Kan.Stat.Ann. § 59-2917 
Cl 976): · Mont.Rev.Codes Ann. § 3 8-
1305(7) (1977 Supp.); Okla.Stat .. Tit. 43A. 
§ 54.l(C) (1978 Supp.); Ore.Rev.Stat. § 
426.130 (1977); Utah Code Ann. § 64-7-
36(6) (1953); Wis.Stat. § 51.20(14)(e) 
(Supp, 1978-1979); Superintendent of 
Worcester State Hospital v. Hagberg. 374 
Mass. 271. 372 N.E.2d 242 (1978); Proctor 
v. Butler. 117 N.H. 927. 380 A.2d 673 
C1977); In re Hodges. 325 A.2d 605 
CD.C.Aoo.1974); Lausche v. Commissioner 
of Public Welfare. 302 ·Minn. 65. 225 
N.W.2d 366 (1974). cert. denied, 420 U.S. 
993, 95 S.Ct. 1430, 43 L.Ed.2d 674 Cl 975). 
See also In re J. W .. 44 N.J.Super. 216, 130 
A.2d 64 (App.Div.). cert. denied, 24 NJ. 
465, 132 A.2d 558 (1957); Denton v. 
Commonwealth. 383 S.W.2d · 681 
CKy.App.1964) (dicta). 

c 

Having ·concluded that the preponderance standard 
falls short of meeting the demands of due process and 
that the reasonable-doubt standard is not required, we 
turn to a middle level ofburden of proof that strikes a 
fair balance between the rights of the individual and 
the legitimate concerns of the state. We note that 20 
states, mosfby statute, em pl~ the standard of "clear 
and c.onvincing" evidence; 3 states use *432 · 
"clear, cogent, and convincing" evidence; oo· and 2 

- states-te~ire "clear, unequivocal and convincing" 
evidence. 

FN6. Ariz.Rev.Stat.Ann. § 36-540 (1974); 
Colo.Rev.Stat.§ 27-10-111(1) (Supp.1976); 
Conn.Gen.Stat. § 17-178(c) C1979); 
Del.Code Ann .. Tit. 16, § 5010(2) 
CSupp.1978); Ga.Code§ 88-50l(u) (1978); 
Ill.Rev .Stat. ch. 91 112 , § . 3-808 
(Supp.1977); Iowa Code § 229.12 (1979); 
La.Rev.Stat.Ann., § 28:55E (West Supp. 
1979); Me.Rev.Stat.Ann.. Tit. 34, § 
2334C5lfAlC I) Cl 978); Mich.Stat.Ann. § 
14.800(465) (1976) [M.C.L.A. § 330.14651; 
Neb.Rev.Stat. § 83-1035 (1976); 
N.M.Stat.Ann. § · 43-1-1 IC (1978); 
N.D.Cent.Code § 25-03.1-19 (1978): Ohio 
Rev.Code Ann.§ 5122.15(B) (Supp.1978); 
Pa.Stat.Ann .. Tit. 50, § 7304(0 (Purdon 
Supp.1978-1979); S.C.Code § 44-17-580 
(Supp.1978); S.D.Comp.Laws Ann.§ 27A-
9-18 (1977); Vt.Stat.Alm .. Tit. 18, § 
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76 l 6(b) (Supp.1978); Md. Dept. of Health 
& Mental Hygiene Reg. 10.21.030 (1973); 
In re Beverly. 342 So.2d 481 (Fla.1977). 

FN7. N.C.Gen.Stat. § 122-58.7(i) (1977 
Supp.); Wash.Rev.Code§ 71.05.310; Stale 
ex rel. Hawks v. Lazaro, !'57 W.Va. 417. 
202 S.E.2d 109 C1974). 

FN8. Ala.Code§ 22-52-IO(a) CSupp.1978); 
Tenn.Code Ann.§ 33-604(d)'(Supp.1978). 

In Woodbv v. INS. 385 U.S. 276. 87 S.Ct. 483. 17 
L.Ed.2d 362 (1966). dealing with deportation, and 
Schneiderman v. United Stales. 320 U.S. 118, 125. 
159. 63 S.Ct. 1333; 1336, 1353. 87 L.Ed. 1796, 
dealing with denaturalization, the Court held that 
"clear, unequivocal, and convin'cing" evidence was 
the appropriate standard of proof. The term 
"unequivocal," taken by itself, . means proof that 
admits ofno doubt,fl:!2. a burden approximating, if not 
exceeding, that used in criminal cases. The issu~s in 
Schn[!iderman and Woodby were basically factual 
and therefore susceptible of objective proof and the 
consequences to thil individual were unusually 
drastic-loss of citizenship and expulsion from the 
United States. 

FN9. See Webster's Third New International 
Dictionary 2494 (1961). 

[9][!0][111 We have concluded that the· reasonable
doubt standard is inappropriate in civil· commitment 
proceedings because, given'"* 1813 the uncertainties . 
of psychiatric diagnosis, it may impose a burderi the 
state cannot meet and thereby erect an unreasonable 
barrier to needed medical treatment. Similarly, we 
conclude that use of the term "unequivocal" is not 
constitutionally required, although the states are free 
to use that standard. To meet due process demands, 
the standard has to * 433 inform the factfinder that 
the proof must be greater than the preponderance-of
the-evidence standard applicable to other categories 
of civil ca5es. 

We noted earlier that the trial court employed the 
standard of "clear, unequivocal and convincing" 
evideoce in appellant's commitment hearing before a 
jury. That instruction was constitutionally adequate. 
However, determination of the precise burden equal 
to or greater than the "clear and convincing" standard 
which we hold is required to meet due process 
guarwitees is a matter of state law which we leave to 
the Texas Supreme Court.l:'.lil.Q Accordingly, we 
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remand the case . for further proceedings not 
inconsistent with this opinion. 

FN 10. We noted earlier the cciurt:s hold.ing 
on harmless error. See supra; at 1087. 

Vacated and remanded. 

Mr. Justice POWELL took no pa~ in the 
consideration or decision of this case. 
U.S.Tex., 1979. 
Addington v. Texas 
441U.S.418, 99 S.Ct. 1804, 60 L.Ed.2d 323 
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United States Court of Appeals Tenth Circuit. 
Fred W. HERYFORD, Superintendent of the 

Wyoming Training School in t<'remont County, 
Wyoming, Appellant, 

v. 
-Charles W. PARKER, by and through Mabel A. 

Parker, his mother and next fiiend, Appellee. 
No. 9724. 

June 14, 1968. 

Habeas corpus proceeding brought" by mother as 
natural guardian in behalf of her mentally deficient 
son who had been committed to state training school 
for feeble-minded and epileptic. · On hearing after 
remand, 379 F.2d 556. the United States District 
Court for the District of Wyoming, Ewing T. Kerr, J., 
granted the writ and the state appealed. The Court of 
Appeals, Murrah, Chief Judge, held that where 
mentally deficient person was not afforded legal 
counsel at hearing which resulted-in his involuntary 
commitment to state institution, he was denied due -
process. 

Affirmed. 

. West Headnotes - -

ill Constitutional Law 92 t€:=>2SS(2) 

92 Constitutional Law 
92Xll Due Process of Law 

92k255 Deprivation of Life or Liberty in 
General 

92k255(2) k. Particular Applications. Most 
Cited Cases - · 

(Formerly 92k255) 
It matters not whether proceedings be labeled "civil" 
or "criminal" or whether the subject matter be mental 
instability or juvenile delinquency for it is the 
likelihood of involuntary incarceration, whether for-
punishment as an adult for a crime, rehabilitation as a 
juvenile for delinquency, or treatment and training as 
a feeble-minded or mental. incompetent, which 
commands observance of the · constitutional 
safeguards of due process. ·u.S.C.A.Const. Amend. 
H. 

ill Infants 211 ~205 

Page 1 

ill Infants 
211 VIII Dependent, Neglected, and Delinquent 

Children 
211 VllICD) Proceedmgs . 

211 k205 k. Counsel or Guardian Ad Litem. 
Most Cited Cases 

(Formerly 21 lk\6.9) 

Mental Health 257A ~41 

257A Mental Health 
257AII Care and Support of Mentally Disordered 

Persons 
257AIJ(A) Custody and Cure 

257Ak37 Admission or Commitment 
·Procedure 

257Ak41 k. Hearing and Determinatio.n 
in General. Most Cited Cases 
Where, as in both proceedings for juveniles and 
mentally deficient persons, the state undertakes to act 
parens patriae, it has the inescapable duty to 
vouchsafe due process; and this necessarily includes 
duty to see that a subject of an involuntary 
commitment proceeding is afforded the opportunity 
to guiding hand of legal counsel at every step of the 
proceedings, unless effectively waived by one 
authorized to act in his behalf. W.S.1957, § § 9-444 
to 9-449; U.S.CAConst.AmeRd, 14 . 

ill Mental Health 257 A ~41 

257 A Mental Health _ 
257 AII Care and Support of Mentally Disordered 

Persons 
257AII(A) Custody and Cure 

257Ak37 Admission or Commitment 
Procedure 

257 Ak4 l k. Hearing and Determination 
in General. Most Cited Cases 
State's duty to see that a subject of an involuntary 
commitment proceedings is afforded opportunity to 
guiding hand of legal counsel at every step of _ · 
proceedings is not discharged when the prosecuting 
attorney undertakes to prosecute the application for 
commitment on behalf of the state and the proposed 
mental patient is not otherwise represented by 
counsel. W.S.1957, § § 9-444 ·to 9-449; 
U.S.C.A.Const. Amend. 14. 

.W Mental Health 257 A ~41 
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257A Mental Health._ 
257 AH Care and Support of Mentally Disordered 

Persons 
257AlICA) Custody and Cure 

257Ak37 Admission or Commitment 
Procedure 

257Ak41 k. Hearing and Determination 
in General. Most Cited Cases 
That Wyoming statutes for conunitment of mentally 
deficient persons permissively provides that proposed 
patient may be represented by counsel is not 
sufficient to discharge state's duty to see that 
proposed patient is afforded opportunity to guiding 
hand of legal counsel at every step of the 
proceedings. W.S.1957, § 9-449; U.S.C.A.Const. 
Amend. 14. 

ill Constitutional Law 92 ~255(5) 

92 Constitutional Law 
92XII Due Process of Law 

921<255 Deprivation of Life or Liberty in 
General 

92k255(5} k. Diseased and Mentally 
Disordered Persons; Addicts. Most Cited Cases 

(Formerly 92k255) 
Due process requires that the infirm person, or one 
acting in his behalf, be fully advised of his rights and 
accorded each of them in commitment proceeding 
unless knowingly and understandingly waived. 
W.S.1957, § § 9-444 to 9-449; U.S.C.A.Const. 
Amend. 14. 

lfil. Constitutional Law 92.~255(5) 

92 Constitutional Law 
92Xll Due Process of Law 

92k255 Deprivation of 
General 

Life or Liberty in . ' . 

92k255(5) k. Diseased and Mentally 
Disordered Persons; Addicts. Most Cited Cases 

(Formerly 92k255) 
Where mentally deficient person· was not affor~ed 
legal counsel at hearing which resulted in -his 
involuntary commitment to state institution, he was 
denied due process. W.S.1957, § § 9-444 to 9-449; 
U.S.C.A.Const. Amend. 14. 

l1l Mental Health 257 A €;;:;;>41 

257A Mental Health 
~7 All Care and Support of Mentally Disordered 
Persons 

Page 2 

257All(A) Custody and Cure 
257Ak37 Admission or Commitment 

Procedure 
257Ak41 k. Hearing and Determination 

in General. Most Cited Cases 
Record in proceeding for commitment of mentally 
deficient person established that patient's mother as 
natural guardian did not expressly attempt towaive 
patienfs right to counsel. W.S.1957, § § 9-444 to 9-
449; U.S.C.A.Cons( Amend. 14. 

Ifil Courts 106 €='100(1) 

106 Courts 
106Il Establishment, Organiiation, and Procedure 

106II(H) Effect of Reversal or Overruling 
I 06k 100 In General 

106kl00(!) k. In General; Retroactive 
or Prospective Operation. Most Cited Cases 
Retroactivity of rule establishing a new standard for 
Fourteenth Amendment due process is not automatic, 
nor does it have case-by-case application. 
U.S.C.A.Const. Amend. 14. 

J.2l Courts 106 ~100(1) 

106 Courts 
I 06II Establishment, Organization, and Procedure 

1061I(H) Effect of Reversal. or Overruling 
106k!OO In General 

106kl00(1) k. In General; Retroactive 
or Prospective Operation. Most Cited Cases 
Retroactivity of a rule establishing a new standard for 
due process depends upon a pragmatic balancing of 
the public interes.t against tlie gravity of the right 
involved and if the rule or newly-established standard 
goes to the very integrity of the fact-finding process 
by which liberty is taken, retroactivity should be 
accorded even though it inay .result in wholesale 
consideration of the standards by which factual 
determinations were made. U.S.C.A.Const. Amend. 
11.. 

_l!fil Courts 106 ~100(1) 

106 Courts 
-10611 Establishment, Organization·, and Procedure 

I 06Il(H) Effect of Reversal or Overruling 
I 06kl 00 In General 

106kl 00( I) k. In General; Retroactive 
or Prospective Operation. Most Cited Cases 
Rule that a juvenile or a mentally deficient person is 
entitled to representation by counsel at every step of 
proceedings which might result in involuntary 
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. incarceration would be retroactively applie~. 
U.S.C.A.Const. Amend. 14. 

*394 Lawrence E. Johnson, Cheyenne, Wyo., and 
Jack Speight, Asst. Atty. Gen., Cheyenne, Wyo. 
(James E. Barrett, Cheyenne, Wyo., on the brief), for 
appellant. 
Barkley Clark, Denver, Colo., for appellee. 

Before MURRAH, Chief Judge, IIlLL and SETH, 
Circuit Judges. 

MURRAH, Chief Judge. 
This case was first before us on denial of a writ of 
habeas corpus sought by a mother as natural guardian 
in behalf of her mentally deficient son. The 
complaint was that the· son was committed to the 
Wyoming State Training School for feeble-minded 
and epileptic under applicable Wyoming statutes 
without due process and particularly that he was 
denied his right to counsel and confrontation. We 
remanded to determine. whether in view of In the 
Matter of the Application of Gault. etc .. 3 87 U.S. I, 
87 S.Ct. 1428 .. 18 L.Ed.2d 527. the patient had a 
constitutional right to counsel, and if. so, whether his 
mother as natural guardian could and did waive it. 10 
Cir., '379 F.2d 556. On rem.and the writ was granted 
and the State of Wyoming brings this appeal. We 
affirm. 

The background and, undisputed facts are that in · 
1946,-when Charles Parker was ·about nine years of 
age, his mother requested the County Attorney to 
institute proceedings for commitment of_ Charles to 

·.the Wyoming Training School for feeble-'.minded and 
epileptic. The Wyoming Statutory procedure, i.e. see 
9-444 thru 9-449; Wyo.Stat., provides that 
eomrnitment of the feeble-minded and epileptic may 
be initiated by application of a relative or guardian or 
the prosecuting attorney on a form subscribed to 
under oath which states· that the applicant verily 
believes the· the proposed patient is a fit subject for 
care, treatment and training in the school and asks 
that the subject be brought before the District _Court 
for examination and commitment; that if the subject 
be a minor without parent or guardian, the Judge 
shall appoint a guardian ad !item to represent him. 
The statute further provides that the application shall 
be accompanied by a written history of the proposed 
patient certified under oath by an examining 
physician in which he answers prescribed questions 
touching suitability of the subject for admission to 
the school. The court shall, upon receipt of the 
application and hisiory, cause the proposed patient to 
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be examined by a physician and psychologist 
separately, and each shall certify that the subject is fit 
for care, treatment and training at the school. 
Provision is made for a hearing on the application 
pursuant to notice before a judge of the District 
Court, and it becomes the duty of the· County and 
Prosecuting Attorney to 'appear and prosecute . the 
application on behalf of the state' .. § 9-449. The 
applicant,*395 at least one examiner and the patient 
(unless his presence would be injurious to him) shall 
be present, and the court is authorized to require any 
other person to appear and testify. The application, 
history and certificates of suitability by the two 
doctors are expressly made a part of the evidence in 
the case, and the statute pertinently provides that the 
proposed patient 'may be represented by counsel:. § 
9-449. ·A jury may be demanded, and if it is found 
that the patient should be committed, the judge may 
forthwith order commitment. 

Pursuant to this procedure, and at the instance of the 
mother, the application-for Parker's commitment was 
signed by the County Attorney, and a hearing was 
conducted at which the prosecuting attorney, the 
certifying psychologist and the mother as natural 
guardian were all present. While the certifying 
physician did not appear, both his and the certifying 
psychologist's certificates of suitability were admitted 
into evidence. · At no time during the hearing was 
Charles Parker represented by retained or appointed 
counsel, nor was be represented by a court appo_inted 
guardian ad litem. Parker was found to be a fit . 
subject and was committed tci ·the training··schoo!· 
where he remained continually until 1963, at which 
time he was released to the custody of his parents. In 
1965, against the wishes of his parents, he was 
returned to the training school where he remains to 
this day. 

Subsequent to Parker's return to the. school, this 
federal habeas corpus proceedingsflil was instituted 
alleging· that he had been denied his constitutional 
right to counsel and confrontation in the proceedings 
pursuant to which he was originally confined in the 
training school. on· remand the trial judge held that 
in view of Gault, Parker was constitutionally entitled 

-to the assistance of counsel in· the original 
commitment proceedings, and that while his mother 
as natural guardian could have waived his rights, she 
did not expressly do so. 

FNI. The petition for writ of habeas corpus 
alleges exhaustion of all available state 
remedies, and it seems to be conceded: 
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In the posture.in which the case comes to us on this 
appeal the constitUtionality of the Wyoming statute as 
according due process is not directly in issue. The 
state apparently takes the position, as indeed it' must, 
that the standards for due process erected in Gault are 
not the same as required in civil proceedings such as 
these. The argument seems to be that the nature of 
the proceedings in Gault is easily distinguishable 
from ours in. that Gault was concerned with 
commitment for correction or rehabilitation of 
juveniles, while our proceedings are concerned solely 
with civil commitment for teaching and training the 
mentally deficient. 

It is true that Gault involved procedures for 
adjudging a juvenile offender 'Delinquent' and 
committing him to a state institution. The query was 
whether he is entitled to the same Fourteenth 
Amendment due process procedures required to 
deprive an adult of his freedom for the commission of 
a crime. The effect of the decision was to place both 
juveniles and· adults on the same Fourteenth 
Amendment due process footing. Mr. Justice Fortas 
reasoned .that, 'It is of no constitutional consequence 
• • • that the institution to which (a juvenile) is 
committed is called an Industrial School. The fact of 
the . matter is that however euphemistic the title, a 
'receiving home' or an 'industrial school' for 
juveniles is an institution of confinement in which the 
child is incarcerated for a greater or lesser time. His 
world becomes a 'building with whitewashed walls, 
regimented routine and institutional hours * * • '.' 
The overriding consideration of the court was that in 
either case the detennination carried with it the 
'awesome prospect of incarceration in a state 
institution.' The court concluded that in these 
circumstances the Due Process Clause of the 
Fourteenth Amendment entitles the child *396 to the 
fundamental right of representation by counsel, 
confrontation and cross-examination. 

[1][21[3][4)[5][6] We do not have the distinction 
between the procedures used to commit juveniles and 
adults as in Gault. But, like Gault, and of utmost 
importance, we have a situation in which the liberty 
of an individual is at stake, and we think the 
reasoning ·in Gault emphatically applies. It matters 
not whether the proceedings be labeled 'civil' or 
'criminal' or whether the subject matter be mental 
instability or Juvenile delinquency. It is the 
likelihood of involuntary incarceration- whether for 
punishment as an adult for a crime, rehabilitation. as a 
juvenile for delinquency, or treatni.ent and training as 
a ·feeble-minded or mental incompetent- with 
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cpmmands observance of the constitutional 
safeguards of due process. Where, as in both 
proceedings for juveniles and mentally deficient 
persons, the state undertakes to act in parens patriae, 
it has the inescapable duty to vouchsafe due process, 
and this necessarily .includes the duty to see that a 
subject of an involuntary commitment proceedings is 
afforded the opportunity to the guiding hand of legal 
counsel at every step of the proceedings, unless 
effectively waived by one authorized to act in his 
behalf. Certainly, this duty is not discharged when, 
as here, the prosecuting attorney undertakes to 
'prosecute the application (for commitment) on 
behalf of the state', and the proposed patient is not 
otherwise represented by counsel: In re Custody of a 
Minor. 102 U.S.App.D.C. 94. 250 F.2d 419: Kent y. 
United States. 383 U.S. 541. 86 S.Ct. 1045. 16 
L.Ed.2d 84; McDaniel v. Shea, 108 U.S.Aoo.D.C. 15. 
278 F.2d 460: Dooling v. Overholser. · 100 . 
U.S.Aoo.D.C. 247. 243 F.2d 825: Shioutakon v. 
District of Columbia. 98 U.S.App.D.C. 371. 236 F.2d 
666: Anni>. 87 A.L.R.2d 950. Nor is it sufficient that 
the Wyoming statute pennissively ·provides that the 
proposed patient 'may be represent!Jd by counsel;. 
Fourteenth Amendment due process requires that the· 

· infirm person, or one acting in bis behalf, be fully 
advised of bis rights, and accorded each of them 
unless knowingly and understandingly waived. 

ill We recognize, as did the court in Gault that 
special problems may arise with respect to the 
effective waiver of rights by minors and mentally 
deficient persons. But, we need not decide here 
whether Parker's mother as natural gtiardian, having 

·, set into motion the commitment machinery, 
represented such conflicting interests that she could 
not effectively waive her son's right to counsel, for 
we agree with the trial court, no one seems to dispute, 
and it is sufficient to affirrnance that there was no 
express attempt to waive such right. 

This brings us to tl1e question of .the retroactivity of 
the Fourteenth Amendment due process standards 
recognized for the first time in Gault and made 
applicable to situations like ours. The crux of the 
state's argument seems to be that there is nothing in 
the principles announced in Gault to warrant 
retroactivity and its application in collateral 
proceedings would result in wholesale release of 

· inmates in the Wyoming institutions and like 
institutions all over the country. 

IfilI21 Retroactivity of a rule establishing a new 
standard for Fourteenth Amendment due process is 
not automatic. Nor does it have case-by-case 
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application. Rather, as we read the case law as 
epitomized in Stovall v. Deno, 388 U.S. 293, 297, 87 
S.Ct. 1967. 18 L.Ed.2d 1199. and Reck v. Pate, 367 · 
U.S. 433. 81 S.Ct. 1541. 6 LEd.2d 948. retroactivity 
depends. upon a pragmatic balancing of the public 
interests against the gravity of the right involved. 
Thus, if the rule or newly established standard goes 
to the very integrity of the fact finding process by 
which liberty is taken- as where the accused was 
convicted without benefit of counsel, i.e. see Gideon 
v. Wainwright. 372 U.S. 335, 83 S.Ct. 792. 9 L.Ed.2d 

' m or upon a coerced confession, i.e. see Jackson v. 
Denno. 378 U.S. 368. 84 S.Ct. 1774. 12 L.Ed.2d 908. 
or was denied an appeal because of his proverty; i.e. 
see *397Griffin v. People of State of Illinois. 351 
U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891; Eskridge v. 
Washington State Bd. of Prison Terms & Paroles. 
357 U.S. 214, 78 S.Ct. 1061. 2 L.Ed.2d 1269; Cf. 
Hamilton v. State of Alabama, 368 U.S. 52. 82 S.Ct. 
157, 7 L.Ed.2d 114; Douglas v. People of State of 
California, 372 U.S. 353, 83 S.Ct. 814. 9 L.Ed.2d 811 
and·also Cf. Pevton, Superintendent v. Rowe. et al., 
391· U:S. 54. 88 S.Ct. 1549, 20 L.Ed.2d 426-
retroactivity should be accorded even though it may 
result in wholesale consideration of the standards by 
which factual determinations were made. 

[!Q]. In our case the fundamental right to counsel is 
involved and failure to have counsel at every step of 
the proceedings may result ill indefinite and oblivious 
confinement and work shameful injustice. Indeed, 

. the· expressed concern lest retroactivity in cases like 
these result in wholesale release from confinement in 
mental institutions is a compelling reason for the 
desirability, if not necessity, for retroactivity in our 
case. 

Affirmed. 

C.A.Wyo. 1968. 
Heryford v. Parker 
396 F.2d 393 

END OF DOCUMENT 
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c 
HARRY A. PlilLLIPS et al., Plaintiffs and 

Appellants, 
v. 

F. H. SEELY, JR., as Auditor, etc., et al., Defendants 
and Respondents; JEROME 

E. WARREN, Intervener and Respondent 
Civ. No. 13635. 

Court of Appeal, Third District, California. 

November 15, 1974. 
SUMMARY 

Plaintiff-taxpayers, in an action against the board of 
supervisors of ii county without an established public 
defender's office, attacked the validity of a contract 
between the county and an attorney under which the 
county agreed to pay him a specified monthly 
compensation to defend indigents. The contract was 
challenged on the grounds that the board lacked 
authority to make it, and that it was invalid for failure 
to allocate between services and investigatory 
expenses, as having been made as a result of 
proscribed' solicitation by the attorney' as having 
been made without competitive· bidding, as contrary 
to public policy for conflict of interest reasons, and 
forfai!ure to give adequate J1(lticl? with regard to the. 
board's meeting which concerned the contract. The 
judgment, however, favored defendantS and upheld 
the contract. (Superior Court of \:Jutte County, No. 
52803, James E. Kleaver, Judge. [FN*]) 

The Court of Appeal affirmed. In addition to 
rejecting defendants' contention as to the timeliness · 
of plaintiffs' complaint, the court held there was .no · 
merit ~ any of plaintiffs' assertions in support of their 
attack. For example, it was held that Gov. Code. § 
31000. empowering boards of supervisors to contract 
for special services, constituted authority for making 
the contract. The contract was held to be outside of 
competitive bidding requirements. The court stated 
there were no conflicts of interests, nor any 
proscribed solicitation on the part of the attorney. 
.And the caurt held that notice requirements with 
·respect to the board's meeting had been met. 

FN* Assigned by the · Chairman of the 
Judicial Council.(Opinion by Carter, J., 
[FNt] with Richardson, P. J., and Janes, J., 
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concurring.) "'105 

FNt Retired judge of the. superior court 
sitting under assignment by the Chairman of 
the Judicial Council. 

HEAD NOTES 

Classified to California Digest of Official Reports 

Q) Counties § .153--Limitation of Actions--
Challenge to Validity of County's Contract. 
Although a county's contract to pay an attorney a 
specified monthly compensation for legal services for 
indigents involves a public agency financial 
obligation, it is not the kind conti;implated to be 
automatically validated absent a challenge within the 
60 days specified in Code Civ. Proc .. § § 860, 863. 
Thus, . failure. of plaintiff-taxpayers to file their 
complaint in an action challenging the contract's 
validity within 60 days after the county's entry into 
the contract was not jurisdictional. · 

(£)Criminal Law§ 107(1)--Rights of Accused--Aid 
of Counsel. 
In the area of criminal proceedings, · an accused, 
whether indigent ·or otherwise, has a right to the 
immediate and effective assistance of counsel. 

(See CaLJilr.3d, · Criminal Law (Cal.Jur.2d, · 
Criminal Law, § 146); Am.Jur.2d. Criminal Law. § 
309.) 

(I) Constitutional Law § 113--Fundamental Rights, 
Privileges and Immunities~-Right to Counsel. 
Legaf services for indigents at public expense are 

mandated· in juvenile and mental health matters 
where a charge of wrongdoing is involved or restraint 
of liberty is possible. 

~ 1Q) Counties § 116--Contract With Attorney to 
Represent Indigents. 
Under Gov. Code. § · 31000, empowering county 
boards of supervisors to contract for special services, 
the board of a county without an established public 
defender's office had authority to contract with an 
attorney to represent indigents, where the contract 
provided that the board ·might cancel the contract mi 
l 0 days' notice in the event the superior court or any 
of its judges declined cir refused to appoint him as 
defense counsel for any reason other than a conflict 
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of interest, and where it appeared that the judicial act 
of assigning counsel with knowledge of the 

_ compensation · contract . would constitute judicial 
· approval and ratification of reasonable compensation 

under the circumstances. 

(i) Attorneys at Law § 111.5--Compensation-
Court-~ppointed Counsel. 
Where assigned counsel for an indigent questions the 

reasonableness of the compensation to be allowed, it 
is for the court, not the county board of supervisors, 
to determine the matter. *106 

(fil Attorneys at Law § 111.5--Compensation-
Court-appointed Counsel. 
In a county without an established public defender's 

office, the matter of reasonable compensation of 
court-assigned counsel involves some degree of 
cooperation between the court and the board of 
supervisors. The availability of reasonable funds for 
re.asonable compensation required by law is the 
board's responsibility, but it is for the court to 
determine whether · indigents who are entitled to 
counsel at public expense are being adequately 
represented by reasonably compensated counsel. 

CD Attorneys at Law § 111.5-Compensation"-
Court-appointed Counsel. 
The purpose of providing reasonable compensation 
for counsel assigned to indigents is to' insure that they 
receive legal serviees of competent attorneys who· are 
at least reasonably compensated, and thereby 
contribute to the ultimate objective of the people of 
the state, who are the source of the compensation, to 
provide equal justice under law to any accused; 
regardless of his financial condition. 

([) Counties § 116--Contract With Attorney to 
Represent Indigents--Conflict of Interest. 
With respect to a contract between a county without 
an established public defender's office and an 
attorney under which he was to defend indigents in 
.exchange for a specified lnonthly compensation, the 
fact that the contract failed to allocate the 
compensation between services and investigative 
expenses did not render it invalid on the theory that 
such failure created a conflict of interest. It is a 
judgmental matter for defense counsel· to decide how 
much time and expense for investigatory or research 
effort may be reasonably ·productive for the defense 
based on the particular-' case. An attorney is duty 
bound to explore reasonably . and seek to verify 
possible defenses. 

(2) Attorneys at Law § 149(7)--Disbarment and 
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Suspension--Acts Justifying Discipline--Solicitation. 
In the absence of any evidence that the idea to 

submit an offer to represent indigents for a county 
without an established public defender's office 
originated with the attorney with whom the county" 
subsequently executed a contract for Stich services, it 
could not be said that the contract was· the result of 
solicitation by him in violation of Bus. & Prof. Code. 
§ § 6152, 6153. 

(lQ) Counties § 116--Contract With Attorney to 
Represent Indigents--Need for Competitive Bidding. 
Competitive bidding is not a pre-requisite to a 
contract between a county without an established 
public *107 defender's office and an attorney under 
which he is to represent indigents for a specified 
monthly compensation. 

ill) Counties § 116--Contract With Attorney to 
Represent Indigents·- Conflict of Interest. 
A contract under whfoh an attorney agre~d with a 
county without an·established public defender's office 
to represent indigents for a specified monthly 
compensation was not invalidated under the theory of 
a conflict of interest based on the fact that the person 
who was the _district attorney when the contract was 
executed subsequently resigned and, as an associate 
of the contracting attorney, represented indigents 
pursuant to court appointment, where the former 
prosecutor defended only in cases which arose after 
he had left the district attorney's office. 

(12a. 12b) Counties § 53-Boards of Supervisors--· 
MeetiiJ.gs--Adequacy ofNotice. 
A contract under which an attorney agreed to defend 
indigents for a county without an established public 
defender's office was not subject to attack on the 
ground that the board· of supervisors failed to give 
adequate notice of the scope and action to be taken at 
'the board's meeting with regard to the contract, where 
the subject matter and the contract were not of such 
nature as to require special statutory notice, the 
meeting was a regular one, and the agenda item made 

·it clear that under the heading of "public defender," 
there bad been an offer by two local lawyers to 
supply public defender services. 

QI) Notice § 9--Notice Required by Law--Meetings 
of Public Bodies. 
The deliberations of local governing bodies elected 

by the people should, with few exceptions, be 
conducted openly and with due notice. However, 
where the subject matter is sufficiently defined to 
apprise the public of the matter to be considered and 
notice has been given in the matter required by law, 
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the body is ·not required to give further special notice 
of what action it might take. 

COUNSEL 

Blade, FaIT11er & Leclerc, Blade & LeClerc, Robert 
v. Blade and· Raoul J. LeClerc for Plaintiffs and 
Appellants. 

Daniel V. Blackstock, County Counsel, for 
Defendants and Respondents. 

Skow & Jones and Charles A. Skow for Intervener 
and Respondent. *I 08 

CARTER, J. [FN"'] 

FN• Retired judge of the superior court 
sitting under assignment by the Chairman of 
the Judicial Council. 

Plaintiff taxpayers appeal after a court trial from a 
judgment upholding the validity of a co'ntract entered 
into· between the Count}' of Butte and intervener 
Jerome; E. Warren for the rendition of legal services 
by Warren to certain indigent defendants in criminal 
matters; indigent juveniles and conservatees in need 
of and entitled to legal assistance at public expense. 
The -judgment further ordered the defendant, F. H. 
Seely, Jr., as Auditor of Butte County to pay warrants · 
to Warren pursuant to the contract. 

Plaintiffs contend on appeal: 

I. Defendant board of supervisors lacked authority, 
express or implied, to contract with Warren to 
represent indigents; 

· 2. The contract is 'invalid because it fails to allocate 
between "services" and "investigatory expenses" the 
gross monthly payment to Warren; 

3. The contract was the result of solicitation on the 
part of Warren and is void as violative of public 
policy; 

4. Public policy requires competitive bidding for the 
contracted services; 

5. The contract is contrary to public policy because 
of a conflict of interest; · 

6. The board o.f supervisors failed to give adequate 
notice of the scope and action to be taken at the board 
meeting regarding the contract. 
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Defendants contend that the appeal is moot and since 
plaintiffs failed to comply with Code of Civil 
Procedure sections 860-870, they are precluded from 
challenging the validity of the contract. 

Facts 
In early May of 1971, a news article attributable to 
the County Administrator of Butte Count)' indicated 
the existence of a problem of providing funds for 
court-appointed counsel for indigent persons in Butte 
County. As a result of this article, Warren discussed 
the matter with Jack McKillop, a member of the 
Butte County Board of Supervisors. McKillop 
suggested that Warren submit a proposal regarding 
legal services, an idea in which John Schroder, an 
attorney, and Robert Mueller, the Butte County 
District Attorney, were interested as well. On May 
24, 1971, Warren submitted a proposal to the board 
for the rendition of legal services to indigents which 
•109 was accepted, with minor changes, .on that day. 
A written contract was exeeuted by the duly 
authorized chairman of the board, Jere E. Reynolds, 
and by Warren. Thereafter, Mueller resigned his. 
position as district attorney, and, along with Schroder 
as associates of Warren, has represented indigents 
pursuant to court assignment in Butte County. The 
agreement provided, among other things, that Warren 
wa2 to assume full resp'onsibility for furnishing with 
associate counsel the required legal services on a 
daily basis in two departments of the. superior court, 
the Chico Municipal Court and the Oroville, Gridley, 
Paradise and Biggs Justice .Courts. The county 
retained the right to cancel the contract upon 10 days' 
written notice, if for any reason other than a conflict 
of interest any of the judges of the superior court . 
decliried or refused to appoint Warren as defense · 
counsel for indigents. · 

On August 6; 1971, 73 days after execution of the 
agreement, plaintiffs filed their complaint to enjoin 
defendant F. H. Seely, Jr., Auditor of Butte County, 
from expending public moneys for or as a 
consequence of services rendered pursuant to the 
contract. Copies of the summons and complaint were 
served on the various defendants. Answers were 
filed, and on December 14, 1971, the case proceeded 
to trial. At the beginning of the trial the defendants 
and intervener Warren orally moved to dismiss, 
contending plaintiffs had failed to comply with 
Government Code ·sections 5351 O and 5351 J and 
Code of Civil Procedure sections 860-870. Without 
holding a 'hearing on whether good cause existed to 
excuse plaintiffs' non_compliance, the court took the 
motion under advisement. After the case :was tried, 
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briefed and submitted, the trial court held that Code 
of Civil Procedure sections 860-ill. did not appl~ 

Discussion of Contentions 
I. Failure of Plaintiffs to File Their Complaint 

Wlthin 60 Days of &ecution of 
the Contract on May 24, 1971, Was Not 

Jurisdictional. 
There is no dispute that plaintiffs' complaint was a 

taxpayers' action see~g to challenge the validity of 
a contract between a public agency (Butte County · 
Board of Supervisors) and Warren. Government 
Code section 535 lO,· relating . to validating 
proceedings provides: "As used in this article [art. 5, 
pt. I, div. 2, tit. 5] 'local agency' means county, city, 
_city and county, public district or . any public or 
municipal corporation, public agency or public 
authority." 

Government Code section 53511 provides: "A local 
agency may bring an action to determine the validity 
of its bonds, warrants, contracts, obligations *110 or 
evidences of indebtedness pursuant fo Chapter 9 
(commencing with Section 860) of Title 10 of Part 2 
of the Code of Civil Procedure." 

Code of Civil Procedure section 860 provides: "A 
public agency may upon the existence of any matter 
which under any other law is authorized to be 
determined pursuant to this chapter, and for 60 days 
thereafter, bring an action in the superior court of the 
county in which the principal office of the public 
agency is located to determine the validity of such 
matter. The action shall be in the nature of a 
proceeding in rem." 

Code of Civil Procedure section 863 provides: "If no 
proceedings have been brought by the public agency 
pursuant to this chapter, any interested person may 
bring an action within the time and in the court 
specified by Section 860 to determine the validity of 
such matter. The public agency shall be a defendant 
and shall be served with the summons and complaint 
in the action in the manner provided by law for the 
service of a summons in a civil action. In any such 
action the summons shall. be in the form prescribed in 
Section 861.1 except that in addition to· being 
directed to 'all persons interested in the matter of 
[specifying the matter],' it shall also be directed to the 
public agency. If the interested person bringing such. 
action fails to complete the publication and such 
other notice as may be prescribed by the court in· 
accordance with Section 861 and to file proof thereof 
in the action within 60. days from the filing of his 
complaint, the action shall be forthwith dismissed on 
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the motion oftl!e public agency unless good cause for 
such failure is shown by the interested person." 

On April 2, 1970, Justice Mosk, in Cirv of Ontario v. 
Superior Cow·t. 2 Cal.3d 335, 339-344 [85 Cal.Rptr. 
149. 466 P.2d 693), carefully summarized the 
statutory history of Code of Civil Procedure sections 
860-870. and the consequences which resulted from 
the enactlpent of sections 53510 and 53511 of the 
Government Code in 1963. The Supreme Court 
stated: "If, as the City here argues, the word 
'contracts' in section 53511 is taken to mean any 
contract into which the agency may lawfully enter, 
the farreaching expansion of the· statute becomes 
apparent. The vast majority of such an agency's 
dealings are necessarily undertaken by means of 
contracts; some involve routine ministerial matters, 
but others embody important policy decisions 
affecting the public at large .. 

"The public's opporti.uiity to challenge those 
decisions, moreover, is commensurately restricted by 
this legislation. Section 863 of chapter 9 provides that 
if the public agency does not initiate yalidating 
proceedings, ' any interested person may bring an 
action within the ,time and in the court specified by 
Section 860 of this chapter to determine the validity 
of such matter.' This seems innocuous enough, until · 
one reads section 869: 'No *111 contest except by the 
public agency or its officer or agent' of any thing or 
matter under this chapter shall be made other than 
within the time and the manner herein specified.' 
(Italics added.) In other words, while section 863 
says that an interested person 'may' bring such an 
action, section 869 says be must do so or be forever 
barred from contesting the validity of the agency's 
action in a court of law. Yet no such restriction is 
placed on the agency itself, which· is in effect 
authorized by section 869 to disregard the 60-day. 
statute of limitations imposed by section 860. · 

"The practical consequence of this statutory scheme 
should be clearly recognized: an agency may 
indirectly but effectively 'validate' its action /Jy doing 
nothing to validate it; unless an 'interested person' 
brings an action of his own under section 863 within 
the 60-day period, the agency.'s action will become 
immune from attack whether it is legally valid or not. 
Indeed, in the case at bar the City concedes this to be 
so. Thus a statute which begins by providing a 
remedy to be pursued by public agencies, expressly 
declaring it to be_ 'in the nature of a proceeding in 
rem' (§ 860), concludes by making it unnecessary for 
such agencies to do anything at al!, and the incidental 
or derivative remedy of an 'interested person' turns 
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out to be controlling. This is truly a case of the tail 
wagging the dog." ( Id. at pp. 341-342.) (Original 
italics; fn. omitted.) 

Our research has failed to disclose any legislative 
action which has sought to extend the 60-day period 
of time in which an action may be brought by 
"interested persons" to challenge the validity of 
public agency contracts of the kind subject to the 
provisions of sections 860 and 863. We hold that the 
trial court com;ctly concluded that the contract for 
rendition of legal services to the county by Warren 
was not subject to sections 860 and 863, and thus the 
question of "good cause" for failure to publish 
summons is of no significance. ( City of Ontario v. 
Superior Court. supra, 2· Cal.3d 335; Arnold v. 
Newhall County Water Dist. (1970) 11 Cal.App.3d 
794. 803 [96 Cal.Rptr. 8941.) 

In City of Ontario. supra, at pages 343-344. the court 
stated:. "On its face, section 53511 would seem to be 
applicable. It lists, as matters for · validation under 
chapter-'9, 'bonds, warrants, contracts, obligations or 
evidences of indebtedness' (italics added). There is no 
limitation or qualification on the word 'contracts,' and 
it would"therefore appear to include a multipurpose 
municip'al contract such as the Ontario Motor 
Stadium Agreement. Yet the legislative history of the 
statute · suggests a contrary result. First, the 
Legislative Counsel's digest of the bill proposing 
section '"'53511 characterized the measure as one 
allowing. 'a 'local agency to 'bring an action to 

· determine the validity of evidences of:indebtedness.' 
Second, "'112 section 53511 was enacted as part of 
chapter 3 of part 1, division 2, title 5, of the 
Government Code. Chapter 3 is entitled 'Bonds,' and 
deals exclusively with the power· of local agencies to 
sell their bonds, replace defaced or lost bonds, and 
pledge their revenues to pay or secure such bonds. If 
section · 53511 was intended to be a provision of 
general application, logically it should have been 
placed in article 4 ('Miscellaneous') of chapter 1 
('General') of the same part, in which a group of such · 
unrelated matters are collected. Third, the key 
language of section 53 511 - 'bonds, warrants, 
contracts, obligations or evidences ·of indebtedness' -
was taken directly from s·ection 864 of chapter 9; 
under well-known canons of statutory interpretation, 
it should ordinarily be given the same meaning as it 
had in the earlier statute. But as a perusal of the 
companion 1961 legislation reveals, when chapter 9 
was adopted it was made applicable only to such 
matters as tqe legality. of the ·local entity's existence, 
the validity of ·its hoods and assessments, and the 
validity of joint furnncing agreements with other 
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agencies. If section 53511 was intended to reach any 
and all contracts into which an agency may lawfully 
enter, the restricted language of section 864 was 
inappropriate for that purpose. Finally, that language 
is peculiarly inapt for expressing such a general 
meaning in any event, as it lists the word ' contracts' 
in the midst of four other terms which all deal with 
the limited topic of a local agency's financial 
obligations." 

In the matter before us, plaintiffs sought an 
injunction to prevent the alleged illegal expenditure 
of public funds, an action expressly authorized. by 
section 526a of the Code of Civil Procedure, and to 
compel restitution, both remedies predating the 
enactment of section 53511 of the Government Code. 
CD We hold that while the agreement to p·ay Warren 
the sum of $12,500 per month for legal services of 
course involves a pub.lie agency financial obligation, 
it is not the kind of financial obligation contemplated 
to be automatically validated absent a challenge 
within the 60 days proscribed in sections 860 and 863 
for 'instruments, such as bonds and assessments, · 
whose very marketabiiity may well depend upon their 
prompt and automatic validation upon the passing of 
the 60-day period . 

2. Authority of the Board of Supervisors to Contract 
for Rendition of Legal 
Services to Indigents. 

Plaintiffs urge there are but two methods whereby 
public funds may be disbursed. by a. county to 
attorneys · for legal · services· rendered to indigent 
persons in criminal, juvenile or mental health matters, 
namely, pursuant to Government Code section 27700 
or Penal Code section 987 .2. 

(.f) In the area of criminal proceedings the right of an 
accused person, whether indigent or otherwise, to the 
immediate and effective assistance of *113 counsel 
is settled law in California. (Cal. Const., art. I. § 13; 
U.S. Const., 6th Amend.; Jn re Williams (1969) I 
Cal.3d 168 [81 Cal.Rptr. 784. 460 P.2d 9841; People 
v. Ibarra (1963) 60 Cal.2d 460 [34 Cal.Rbtr. 863. 
386 P.2d 4871; Pen. Code.§ 987.) W Legal services 

_ for indigent persons at public expense are also 
mandated in juvenile and . mental health matters 
where a charge of wrongdoing is involved or restraint 
of liberty is possible. (Welf. & Inst. Code, § § 634, 
5111; In re Joseph T. (1972) 25 Cal.App.3d 120, 126 
[101Cal.Rptr.606).) 

Section 27700 of the Government Code provides in_ 
part as follows: "The board of supervisors of any 
county may establish the office of public defender for 
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the county." (Italics ours.) 

The duties of the public defender if the office is so 
established by the board, whether elective or 
appointive, are specifically defined in Government 
Code section 27706. 

The agreement of May 25, 1971, did not establish 
· the office of public defender in Butte County but was 

merely a contract between the county and Warren, 
whereby the latter agreed to provide, with a few 
exceptions, the usual and customary public defender 
legal services enumerated· in Government Code 
section 27706 to indigent persons in Butte County for 
an agreed sum of $12,500 per month. 

Plaintiffs urge that since a public defender's office 
was not established, the board of superyisors was 
without authority to enter into the subject contract 
:with Warren, because Penal Code section 987 .2 is the 
only remaining basis upon which counsel for 
iridigents may be assigned and a reasonable. 
compensation determined and disbursed from public 
funds. · · 

Penal Code section 987 .2 reads: "(a) In any case in 
which a person, including a person who is' a minor, 
desires but is unable to employ counsel and in which 
counsel is ·assigned in the superior court, municipal 
court, or justice court to represent such a person in a 
crimir)al trial, proceeding or appeal, such counsel, in 
a county or city and county in which there is no 
public defender, or in a case in which the court finds 
that because of conflict of interest. or other reasons 
the public defender has properly refused to represent 
the person accused, shall receive a reasonable sum 
for compensation and for necessary expenses, the 
amount of which shall be determined by the court, to 
be paid out of the genera(fund of the county. 

"(b) The sum provided for in subdivision (a) may be 
· determined by contract between the court and one or 
more responsible attorneys after consultation with the 
board of supervisors as to the total amount of 
compensation and expenses to be p'aid, which shall be 
within the amount of "'114 funds allocated by the 
board of supervisors for cost of assigned .counsel in 
such cases. 

"(c) The board of supervisors may by contract 
provide that any public defender duly appointed· or 
elected may charge reasonable fees to the Department 
of Corrections for representing inmates of prisons 
under its control, and the Department ·of Corrections 
may upon approval by the court pay such fees into 
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the county treasury to be placed in the general fund 
of the ~ounfy. 

"( d) Counsel shall be appointed to represent, in the 
municipal or justice court, a person who desires but is 
unable to employ counsel, when it appears that such 
appointment is necessary to provide an adequate and 
effective defense for defendant." 

Gl!) As we have seen, the contract between the board 
and Warren expressly reserved to the board the right 
to cancel the agreement upon 10 days' notice, "in the 
event the Superior Court or any of the judges thereof 
declines or refuses to appoint attorney as defense 
counsel for indigents as provided for herein for any 
reason other than a conflict of interest .... " 

Plaintiffs forcefully urge that if a public defender's 
office has not been established in the county, then in 
those instances where private counsel is assigned to 
represent an indigent person under section 987.2 of 
the Penal Code, the court must fix a reasonable sum 
as compensation and expenses for such legal 
services. 

This court, in referring to· the fixing of reasonable 
compensation in court-assigned cases under section 
987a (now § 987.2), held in Halpin v. Superior 
Court (1966) 240 Cal.Aoo.2d 701, 706 [49 Cal.Rptr. 
8571: "To substitute for the independent exercise of 
discretion of the court in each case where counsel is 
assigned to represent a criminal defendant under 
section 987a, the order fixing compensation dated 
November 16, 1965, may conceivably in some cases 
constitute an abuse of judicial discretion .... " Thus the 
trial court could not refuse to exercise its discretion 
by simply adopting. a daily rate of compensation 
which had been previously established by the board 
of supervisors for court-assigned attorneys. W In 
substance, where assigned counsel for an indige:nt 
person questions the reasonableness of the 
compensation to be allowed, it is for the court and not 
the board to make that determination. In addition, 
since Halpin, section 987.2, subdivision (b), was 
amended to provide that the reasonable sum for 
compensation of court-assigned counsel to represent 
indigents "n;iay be determined by contract between 
the court and one or more responsible attorneys after 
consultation with the board of supervisors as to the 
total *115 amount of.compensation and expenses to 
be paid, which shall. be within the amount of funds 
allocated by the board of supervisors for the cost of 
assigned counsel in such cases." 

Jn Ingram v. Justice Courl (1968) 69 Cal.2d 832, 
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842 [73 Cal.Rptr."410, 447 P.2d 1391], the Supreme 
Court stated: "In· short, the fundlllllental flaw in the 
People's position is its unstated assumption that the 
courts are the guardians of the county coffers. In our 
system of government this is not; and should not be, 
their role. The Cohstitution and the statutes commit 
that responsibility, more appropriately, to the board 
of supervisors, assisted by such officers as th'e district 
attorney, the county counsel, the treasurer, the 
controller and auditor, and the inquisitorial body of 
citizens, the grand jury." 

® Consideration of the statutory and case law 
impels the conclusion that where a public defender's 
office has not been established in a county, the matter 
of reasonable compen5atlon of court-assigned 
coun~el for indigent persons understandably involves 
some degree of cooperation between the court and 
the board of supervisors. The availability of a 
reasonable sum of money to reasonably compensate 
assigned counsel where required by law is the 
responsibility of the board of supervisors; whether 
indigent persons entitled to counsel at public expense 
are being adequately represented by reasonably 
compensated counsel is for the court to determine. 
Where· the court is required to determine the 

· reasonableness of compensation, section 987 .3 of the 
Penal Code enumerates the factors which the court 
shall consider. ,, 

In substance, plaintiffs really urge that sections 
987.2 f!lid 987.3 create a right in every member of the 
Bar in ii~given county to be appointed to represent 
indigent persons at public expense where there is no · 
established public defender's office. (1) Such 
contention is not necessarily consistent with the 
purpose of providing reasonable compensation for 
counsel assigned to indigent .persons. That purpose is 
to insure indigent persons the legal services of 
competent attorneys who are at least reasonably 
compensated, and thereby. contribute to the ultimate 
objective of the people of this state, who are the 
source of the compensation, to provide equal justice 
under the law to any accused person regardless of 
financial condition. · 

The record indicates that the instant controversy 
arose because the Board of Supervisors of Butte 
County was rightly concerned with the possible 
increased cost of compensation and expenses which 
would be incurred for court-assigned counsel to 
defend indigent persons during the ensuing fiscal 
year. While the board has the duty to provide the 
money to reasonably compensate defense counsel for 
indigent persons in Butte County, the people of*116 
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Butte County are entitled to expect their elected 
representatives, both the board of supervisors and the 
courts to act with fiscal responsibility. The saving of 
substantial public funds without diminishing the 
quality ofreasonably compensated defense counsel in 
indigent cases is not only prudent, but tends to 
enhance ·the public's respect for our judicial system ... 

It is apparent the agreement between Warren and the 
board of supervisors would be of little impact if the 
courts in which Warren agreed to provide counsel for 
qualified indigents refased to assign him to act. Thus 
to the extent that the court remains the final authority 
for assignment' of counsel, the court retains the 
inherent means and carries out its contracting 
responsibility of passing on the matter of reasonable 
compensation for assigned counsel in indigent cases. 
(1Q) The judicial act of assigning counsel with 
knowledge of the compensation contract between the 
board of supervisors and Warren constitutes judicial 
approval and ratification of reasonable compensation 
under the circumstances. 

Finally, subject to the foregoing rule that the court is 
to . determine whether indigent persons entitled to 
counsel at· public expense are being adequately 
represented by reasonably compensated counsel, we 

· think authority for the challenged contract is found in 
section 31000 of the Government Code (as it then 

. read); "The board of supervisors may contract with 
and employ any person for the furnishing to the 
county, or to a county officer, or for any court within 
the county' or for and on behalf of any district within 
the county for furnishing to the district, of special 
services and advice in financial, economic, 
accounting, engineering, legal, . medical, or 
administrative matters, or in matters related to the 
courts, · by any persons specially trained and 
experienced and who is competent to perform the 
special services required. 

"The authority herein given to contract shall include 
the right of the board of supervisors, to contract for 
the issuance and preparation of payroll checks. 

"The board may pay from any av11ilable funds such· 
compensation to any such expert as it deems proper 
for the services rendered." 

While the last sentence of the foregoing code section 
may appear to be inconsistent with the ultimate 
responsibiiity of the court in determining· reasonable 
compensation · for court-assigned counsel, the 
exercise of this duty by the court arises .where there is 
no contract between the board of supervisors and 
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counsel assigned by the court to represent indigents 
or where assigned counsel challenges the adequacy of 
compensation sought to be set by the board (see 
Halpin, supra). *117 

If in. the judgment of the court a particular counsel 
possesses the requisite ability_ to represent adequately 
an indigent person in the particular matter before the 
court, and such counsel is satisfied with the 
compensation contractually arrived at between 
himself and the board of supervisors, there is 
generally no need for judical intervention to fix 
reasonable compensation· under the . particular 
circumstances. This is the case at bench. 

Accordingly we bold that the Board of Supervisors 
of Butte County had· the authority pursuant to 
Government Code section 31000 to enter into the 
agreement with Warren. 

3. Allocation of Compensation Between SeM!ices and 
Investigatory Expenses. 

(ID Paragraph 6 of the agreement provides that the 
cost of criminal investigators is to be borne by 
Warren. Plaintiffs urge this creates a "conflict of 

. interest ·in t!ie ultimate[,] [n]o matter how 
conscientious and ethical such counsel may be," and 
"thus, the attorneys representing the indigents face 
the cruel dilemma resulting from the fact that every 
dollar spent for investigation means a dollar less for 
the three attorneys." 

We. see. no dilemma or .conflict at all, since. an 
attorney's duty runs to his client, not the attorney's 
pocket. We reject plaintiffs' contention that a mere 
possible opportunity (or misconduct is a legal basis to 
void the contract. It is a judgmental matter for 
defense counsel to decide how much time and 
expense required for investigatory or research effort 
may be reasonably productive for the defense based 
upon the particular case. An attorney is duty bound to 
explore reasonably and seek to verify possible 
defenses in order to meet the constitutional standard 
of adequate defense counsel. ( People v. Ibarra, 
supra, 60 Cal.2d..460.) 

Our Supreme Court has expressed in broad language 
the principles appliCable to appointed criminal 
defense counsel: "[W]hen the public defender is 
appointed to represent a. defendwi.t accused of a 
. crime, he becomes the attorney for said defendant for 
all purposes of the case and to the same extent as if 
regularly retained and employed by. the defendant. 
The judge of the trial court has no more authority or 
control of him than he has of any other attorney 
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practicing before his court. The public defender is 
free from any restraint or domination by the district 
attorney or of the prosecuting authorities. He is as 
free to act in behalf of his client as if he had been 
regularly employed and retained by the defendant 
whom he represents. Were it not so his client would 
not be afforded the full right 'to have assistance of 
counsel for his defense' which the Constitutions, both 
state and federal, give to one accused of crime. With 
such plenary powers given a public "118 defender 
when appointed to defend one accused of crime, it 
necessarily follows that no act of his in advising his 
client or in defending the latter upon the charge 
against him. can be considered in any different light 
than if such act were performed by an attorney 
regularly employed and retained by the defendant." 
(Jn re Hough (1944) 24 Cal.2d 522. 528-529 [I 50 
P.2d 448].l 

Finally, we think the interest of the accused indigent, 
his counsel and the public may well be better served 
by the employment of a full-time investigator by 
Warren, rather than on a case-by-case basis. 

4. The Contract Was Not the Result of fiolicitation by 
· Warren. 

Plaintiffs urge that since the board of supervisors did 
not take formal action to invite Warren's offer before 
it was submitted, the offer to furnish legal services to 
indigents in Butte County amounted to solicitation of 
business by an attorney in .violation of Business and 
Professions Code sections 6152 and 6153. The record 
shows that a news article· reflected the board's 
concern with anticipated increa.Sing costs of court
appointed counsel in the vari_ous courts of the county, 
and in fact Warren was requested by a member of the 
board to submit an offer for consideration by the 
board -re_sp"ecting such matter. ® There is no 
evidence that the idea to submit the offer originated 
with Warren (see People v. Lew (1935) 8 Cal.App.2d 
Stipp. 763, 769 [50 P.2d 509)), and we find no 

·"solicitation of business" by Warren within· the 
meaning of the Business and Professions Code. 

5. Competitive Bidding Wds Not Required. 
(!Q) Plaintiffs seek to bring the agreement to render 
legal services to indigent persons within the purview 
of public works contracts. They cite no authority for 
such position, and our research fails to disclose any. 
Here the service to be rendered at public expense was. 
professional in nature. Since the board has a 
responsibility both to the public and to the indigent 
person in need of counsel, the board .is entitled to rely 
upon its own knowledge and judgment as to ·the 
reputation of counsel in the county in order to equate 
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the experience, reputation and skill of counsel with 
the amount of funds to be allocated to the defense of 
indigent cases, and thus contribute in cooperation 
with the courts to the ultimate goal that indigent 
persons be adequately represented b:t adequate 
counsel. 

6. There Was No Conflict of Interest. 
UJ) Plaintiffs urge next that because the District 
Attorney of Butte County resigned 'and became an 
associate of Warren rendering legal services *119 to 
indigent persons, a conflict of interest was created. · 
None of the conflict cases cited by plaintiffs are 
applicable since all involved situations where defense 
counsel, at the time of representation of the accused, 
maintained directly or indirectly a . continuing · 
relationship with the prosecutor's office, or held a 
confidential attorney-client relationship with the 
accused and later became the prosecutor. 

In People v. Rhodes (1974} 12 Cal.3d 180, 186 [ill 
Cal.Rptr. 235, 524 P.2d 3631, our Supreme Court 
recently disapproved of the appointment of a city 
attorney with prosecutorial ·responsibilities to 
represerii an indigent defendant. The case at bench is 
clearly distinguishable since· the record before us 
fully establishes that Mr. Mueller, the former district 
attorney, resigned from office and severed his. 
connections with the prosecutor's office before he 
undertook assignment to represent indigent persons 
in Butte: County: In addition, such assigned services 
were rendered on a per diem basis to indigent persons 

· · whose -::Case arose· after Mueller left the district 
attorney's office, thus eliminating even the· 
appearance of impropriety. ( Rhodes, supra, at p. 
185.) 

Section 6131 of the Business and Professions Code 
provides in part: "Every attorney is guilty of a 
misdemeanor and, in addition to the punishment 
prescribed therefor, shall be disbarred: 

"(b) Who, having himself prosecuted or in any 
manner aided or promoted any action or proceeding 
in any court as district attorney ·or other public 
prosecutor, afterwards, directly or indirectly, advises, 
in relation to or takes any part in the defense thereof, 
as attorney or otherwise, or who talces or receives any 
valuable consideration from or on behalf of any· 
defendant in any such action upon any understanding 
or agreement whatever having relation to the defense 
thereof." 
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Plaintiffs do nof urge that Mueller violated section 
6131. subdivision (b ), supra, nor does the record 
before us even support such an inference. Finally, we 
note that the agreement was between Warren and the 
board of supervisors. Whom Warren engaged to 
assist him in the performance of his to-be-assigned 
duties did not affect the validity. of the agreement. 

7. Adequacy of Notice of Board's Action. 
(J1fil There is no dispute that the meeting of May 

25, 1971, at which the subject agreement with 
. Warren was considered, approved and executed, was 

a regular meeting of the Butte County Board of 
Supervisors. The agenda item made it clear that the 
board was to hear and consider an offer to supply . 
* 120 public defender services to the county. There is 
no evidence that the agenda was not properly posted 
as required by Government Code section 25151 and 
it must be thus presumed that the county clerk duly 
performed his duty. (Evid. Code, § 664.) 

The subject matter and contract were not of such 
nature as t,o require special statutory notice. Plaintiffs' 
reliance on Carlson v. Paradise Unified Sch. Dist. 
(1971) 18 Cal.App.3d 196 [95 Cal.Rptr. 650], is 
misplaced. U1) In Carlson, we stated at page 199: 
"There has been a Jong and vigorous battle fought 
against secrecy in government. [Citations.] It is now 
the rule that local governing bodies, elected by the 
people, ·exist to aid in the conduct of the people's· 
business, and thus their deliberations should be 
conducted openly and with due notice with a few 
exceptions not applicable- here; (See Gov. Code, § 
54950 et seq.; cf. 3 Witkin, Summary of Cal. Law 
(1960) Constitutional Law, § 116, p. 1919; 70 
Ops.Cal.Atty.Gen. 113,)" 

_We strongly reaffirm the foregoing rule, with the 
observation that whe.re the subject · matter is 
sufficiently defmed to apprise the public of the matter 
to be considered and notice has been given in the 

. · manner. required by law, the gov"<rning body is not 
required to give further special notice of what action 
it migh.t take. (12b} The agenda item made it clear 
that under the heading of public defender there had 
been an .offer to supply .public defender services to 
the county by Jerome Warren and John Schroder, two 
local lawyers who were interested in supplying such 
services to the county. We hold that the definition of 
the subject matter and notice given were sufficient to 
meet due process standards. 

Judgment affirmed. 

Richardson, P. J., and Janes .. J., concurred. 
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A petition for a rehearing was denied November 29, 
1974, and appellants' petition for a hearing by the 
Supreme Court was denied January 8, 1975. 
Richardson, J., did not participate therein. *121 

Cal.App.3.Dist., 1974. 

Phillips v. Seely 

END OF DOCUMENT 
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c 
JOHN WALTZ, Petitioner, 

v. 
ROBERT D. ZUMWALT, as County Clerk, etc., 

Respondent; SAN DIEGO COUNTY 
DEPARTMENT OF SOCIAL SERVICES, Real 

Party in Interest. 
No. D002407. 

Court of Appeal, Fourth District, Division 1, 
California. 

May 2, 1985. 
SUMMARY 

A county clerk refused to prepare and certify a 
record of public conservatorship proceedings for an 
indigent, who wanted to appeal the imposition of a 
conservatorship and his ·confinement to a mental 
health · facility, until the indigent paid for the 
transcript. The indigent told the clerk by letter he 
would present a forma pauperis to the court to get the 

·fee waived, but the clerk refused to give him the time 
to make his request by not extending the time for fees 
to be. deposited and instead entered a default. · 

The Court of Appeal issued a peremptory writ .of 
~··mim<;late direc;ting the coµnty . r,:lerk to vacate· its 

notice of default and to prepare a record for appeal at 
county expense. The court held that although 
involuntary commitment proceedings under the 
Lanterman-Petris-Short Act (Welf. & lnst. Code. § 
5000 et seq.) are civil in nature, the possibility of· 
confinement, perhaps for life, invokes due process 
and equal protection guarantees which require that 
indigent persons appealing grave disability 
proceedings be furnished with the necessary record 
for appeal free of charge. (Opinion by Brown 
(Gerald), P. J., with Wiener and Work, JJ., 
concurring.) 
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under the Lanterman-Petris-Short Act (Welf. & Inst. 
Code. §. 5000 et seq.) was entitled to a free transcript 
of the public conservatorship proceedings for 
purposes of appeal, at county expense. Although 
pr.oceedings under the act are civil in nature, a person 
may be *836 involuntarily committed to a mental 
hospital, perhaps for the rest of his life. Accordingly, 
due process and equal protection guarantees require 
such a person to be furnished with a complete and 
adequate record on appeal. There is no state interest 
in not providing a free transcript to an indigent 
conservatee. 

[See Cal.Jur.3d, Incompetent, Addicted. and 
Disordered Persons, § 113: Am.Jur.2d, Incompetent 
Persons, § 25.] 

COUNSEL 

Sharron Voorhees, under appointment by the Court 
of Appeal, for Petitioner. 

Lloyd M. Harmon, Jr., County Counsel, Howard P. 
Br.ody; Chief Deputy County Counsel, and Thomas 

."B. Montgomery, Deputy· County Counsel, for 
Respondent and for Real Party in Interest .. 

BROWN (Gerald); P. J. 

John Waltz wants to appeRI the fui.position of ·a. 
conservatorship and his confinement in a county 
mental health facility. We determined he is indigent 
and we appointed appellate ·counsel for him. The 
county clerk, however, refused to prepare and certify 
the record until Waltz paid $634 (Cal. Rules of Cou1t. 
rule S(c)). Waltz told· the clerk by letter he would 
present a forma pauperis to the court to get the fee 
waivei:I. The clerk refused to give him the time to 
make his request by not extending the time. for fees to 
be deposited and instead entered a default. [FN l] 

FNl Waltz was foreclosed by the clerk's 
entry of default from seeking relief in 
superior court. Thus, the court is .not joined 
as a party in these proceedings. · 

(DWatiz petitioned this court for a writ of.mandate. 
He claims a public conservatorship proceeding is 
criminal in nature and he is entitled to free transcripts 
as well as appointed counsel. Recognizing Waltz is 
representative of a class of persons similarly situated, 
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we issued an alternative. writ. After further briefing 
and argument, we issue the peremptory writ. · 

The clerk's contentions assume proceedings under 
the Lanterman-Petris-Short Act are civil in nature and 
any appeal must follow the rules for civil appeals. In 
civil appeals, costs must be deposited in advance or 
waived by *837 the court (Cal. Rules of Court, rule 
Ml;)). Waltz wanted to request a waiver of costs but 
was foreclosed by the clerk's entering the default. The 
clerk argues the superior court cannot authorize a 
waiver of fees and this court c.annot order the 
superior court directly to provide a free transcript; 
although we might under ordinary circumstances 
order the superior court to waive fees, we cannot do 
so here, says the clerk, because the superior court has 
not been joined as an indispensable party (Code Civ . 

. Proc.,§ 389). 

_ In addition, the clerk argues if this court were to 
order free transcripts be prepared, we ·would have no 
authority to order payment for their preparation since 
only the Legislature can authorize the expenditure of 
public funds for indigent civil litigants ( Payne v. 
Superior Court (1976) 17 Cal.3d 908. 920 [132 
Cal.Rotr. 405. 553 P.2d 565)), The fact the 
LegislatUre provides payment by the county for 
transcript costs in criminal cases (Pen: Code, § 
1246.5) and fails to do so for proceedings under the 
Lanterman-Petris-Short Act (Welf. &- Inst. Code, § 

5000 et seq.) shows the intent of the Legislature that 
these costs not_ be borne by the. county. Counsel have 
in some civil cases been appointed for indigent 
litigants even after the court found the county could 
not pay them because attorneys have a professional 
responsibility to accept "the cause of the defenseless 
or the oppressed" (Bus. & Prof. Code, § 6068, subd. 
(h)). Court reporters lire not subject to such 
.legislation and cannot be reqtlired to absorb the cost 
of preparmg free transcripts for the indigent. 

Although proceedings under the Lanterman-Petris
Short Act are civil in nature (see Welf. & Inst. Code, 
§ 5 J J 8), Waltz, or any person similarly situated, may 
be involuntarily committed to a mental hospital. If he 
is found to be "gravely disabled" (Welf. & Inst. Code. 
§ § 5352.1, 5353), this confinement may continue 
for a year with the possibility of additional year-long 
extensions (Welf. & Inst. Code, § § 5358. 5361), 
perhaps for the rest of his life. Persons confined in 
mental hospitals are deprived of their personal 
freedom (In re Roger S. (1977) 19 Cal.3d 921, 929 
[141 Cal.Rptr. 298, 569 P.2d 12861; People v. 
Burnick (1975) 14 CalJd 306. 323 [121 Cal.Rptr. 
488. 535 P .2d 3521: see Peovle v. Olivas Cl 976) 17 

Page2 

Cal.3d 236, 244-245 [131 Cal.Rptr. 55; 551 P.2d 
11lJ1 It is no less incarceration because it is called 
civil or because it is deemed to be remedial or 
beneficial ( Conservatorship of Roulet (1979) 23 
Cal.3d 219, 225 (152 Cal.Rptr. 425, 590 P.2d 11: see 
Ramona R. v. Superior Court (1985) 37 Cal.3d 802. 
811 [210 Cal.Rptr. 204, 693 P.2d 789)). Because of 
the potential for loss of liberty and the social stigma 
associated with such commitments, a jury 
detennining whether a person is gravely disabled 
must consist of 12 jurors and arrive at a unanimous 
verdict ( Conservatorship o(Rou/et. supra., 23 Cal.3d 
at p. 230). The standard of proof at such a hearing is 
that of beyond *838 a reasonable doubt ( People v. 
Thomas (1977) 19 Cal.3d 630. 638 [139 Cal.Rptr. 
594, 566 P.2d 228D. 

In Griffin v. Illinois (1956) 35I U.S. 12 [100 L.Ed. 
891. 76 S.Ci. 585, 55 A.L.R.2d 10551 _the United 
States Supreme Court held "a State may not grant 
appellate review in such a way as to discriminate 
again,st some convicted defendants on account of 
their poverty. There, as in Draper v. · Washington 
[(1963) 372 U.S.1487 [ 9 L.Ed.2d 899. 83 S.Ct. 7741. 
the right to a free transcript on appeal was in issue. 
[In Doug/as v. California] the issue is whether ... an 
indigent shall be denied the assistanc.e of counsel on 
appeal. In either case the evil is the same: 
discrimination against 'the indigent. For there can be 
no equal justice where the kind of an appeal a man 
enjoys 'depends on the amount of money he has.' 
Griffin v. Il/fno1'i. supra .. [351 U.S.] at p. 19." ( 
Douglas v. California (1963) 372 U.S. 353. 355 [9 
L.Ed.2d 811. 813-814. 83 S.Ct. 814, 815-816].) 

Against this criminal law background, it is not 
surprising Waltz received the benefit of appointed 
trial counsel (Welf. & Inst. Code, § 5111; Gov. 
Code. § 27706; Pen. Code. § 1240). This court 
appoints counsel for indigent persons wishing to 
appeal grave disability proceedings under the 
Lanterman-Petris-Short Act (Gov. Code. § 15421). 
Common sense dictates appointed appellate counsel 
cannot act on Waltz's behalf without- a transcript of 
the trial proceedings. Waltz's constitutional right to 
effective counsel includes the right to reasonably 
necessary ancillary services ( Corenevsky v. Superior 
Court (1984) 36 CalJd 307. 319-320 [204 Cal.Rptr. 
165. 682 P.2d 360]). Indigent persons appealing 
grave disability proceedings must be provided with 
the necessary record for appeal free of charge. 

Welfare and Institutions Code section 5305. 
concerning postcertification proceedings · for 
imminently dangerous persons, provides for 
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constitutional due process guarantees as set out in 
California Constitution. article I. section ,li. That 
constitutional section relates to various safeguards in 
criminal proceedings · such as speedy trial and 
assistance of counsel. It has been held to apply to 
proceedings for the gravely disabled as well; at least 
as to the requirement of a unanimous jury. [FN2) In 
addition, it states no person may be deprived of his 
liberty without due process of law. Due process 
includes the right to a complete and adequate record 
on appeal. Waltz is in danger oflosing his liberty. To 
deny him a record is to deny him access to the courts 
at a time when the state is prepared to confme him 
involuntarily. To threaten to do so is a threat to 
violate Waltz's rights to due process and *839 equal 
protection (see In re James R. (I 978) 83 Cal.Aw.3d 
977, 980 [148 Cal.Rptr, 1451: In re Armstrong (1981) 
126 Cal.App.3d 565, 570 [178 Cal.Rptr. 902}). He is . 
entitled to a complete transcript of the proceedings 
free of cost. 

FN2 The proposed conservatee does not, 
however, have the right not to testify nor 
_may he assert· the defense of double 

·jeopardy in instances where a· petition to 
. reestablish the conservator can be filed. ( 

Conservatorship of Baber (1984) 153 
Cal.App.3d 542, 550 [200 Cal.Rptr. 262).) 

Closely' aligned with the concept of due process is 
that of equal protection. Waltz is unable to have 
appellate review of the court's determination to 
deprive~hirn of his freedom because he· lacks the 
funds to have a proper transcript prepared .. Where 
one's liberty is at stake application of the strict 
scrutiny test is required. It then becomes the 
government's burden to justify the procedure by 
showing it has a compelling interest which is 
furthered by the procedure in question. Since Waltz 
did not present the argument of equal protection, the 
county hits, quite properly, not attempted to justify its 
practice. However, in light of the potential of keeping 
Waltz in custody involuntarily for the remainder of 
his life, this .court is unable to discern any possible 
state interest in not providing a transcript to 
counterbalance Waltz's position. At the court's 

·request, the county provided infonnation from 1981 
to the present on appeals of mental health 
proceedings. These data show there were less than 
five requests for transcripts per year at a total cost of 
less than$!, 000 per year. Equal protection demands 
that Waltz be provided a free transcript. 

The. county suggests if Waltz is entitled to a free 
record, it should be under the conditions set out in 
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Crespo v. Superior Court (1974) 41 Cal.App.3d 115, 
119-120 [115 CaJ.Rptr, 681) where the superior court 
was instructed to detennine whether a complete or 
partial transcript was necessary or whether a settled 
statement would suffice. However, Crespo is a case 
where free transcripts on appeal were granted to 
indigent parents seeking custody of their children. 
Here, we deal with persons threatened with loss of 
liberty and exposure to social stigma, persons 
similarly situated to defendants in criminal matters. 
As such, they must be granted the same benefits as if 
the proc_eedings were truly criminal. 

Let a peremptory writ of mandate issue directing the 
county clerk to vacate its notice of default. In that 
petitioner has been found indigent by this court and 
counsel has been appointed, the county is ordered to 
prepare a record for appeal, the expense to be borne 
by the county. 

Wiener, J., and Work, J., concurred. *840 

Cal.App.4.Dist., 1985. 

Conservatorship of Waltz 
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