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STATE OF CALIFORNIA : . ArNOLEXHIBIT A

COMMISSION ON STATE MANDATES
80 NINTH BTREET, SUITE 300

CRAMENTO, CA 85814
NE: (p16} 323-3562
: {910) 446-D278
E-mall: caminfo@csm.oa.gov

August 7, 2006

Ms. Bonnie Ter Keurst

County of San Bernardino
Auditor/Controller-Recorder, County Clerk
222 West Hospitality Lane, Fourth Floor
San Bernardino, CA 92415-0018 :

And Interested Parties and Affected Siate Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision and Draft Parameters and Guidelines
" Mentally Disordered Qffenders: Treatment as a Condition of Parole -

00-TC-28, 05-TC-06 :
County of San Bernardino, Claimant

Statutes of 1994, Chapter 706

Statutes of 1989, Chapter 228

Statues of 1988, Chapter 658

Statutes of 1987, Chapter 687

Statutes of 1986; Chapter 858

‘ _ Penal Code Section 2966

' Dear Ms. Ter Keurst:

The Com.tmssmn on State Mandates adopted the attached Statement of Decision on

July 28, 2006. State law provides that reimbursement, if any, is subject to Commission approval
of parameters and guidelines for reimbursement of the mandated program, approval of a
statewide cost estimate, a specific leglslatlve appropriation for such purpose, a timely-filed claim
for reimbursement, and subsequent review of the claim by the State Controller's Office.

Following is & description of the respons1b1htles of all parhes and of the Commission during the
parameters and guidelines phage.

"« Draft Parameters and Guidelines. Pursuant to California Code of Regulations, ,
title 2, section 1183.12 (operative September 6, 2003), the Commission staff 1s expediting
the parameters and guidelines process by enclosing draft parameters and guidelines to

assist the clatmatt. The proposed reimbursable activities are limited to those approved in
the Statement of Decision by the Commission. :

» Claimant’s Review of Draft Parameters and Guidelines. Pursuant to California Code-
of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test
claimant may file modifications and/or comments on the proposal with Commission staff
by August 22, 2006. The claimant may also propose a reasonable reimbursement
methodology pursuant to Government Code section 17518.5 and California Code of

. Regulations, title 2, section 1183.13. The claimant is required to submit an original and
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two (2) copies of written responses to the Commissicn and to simultansously serve
copies on the state agencies and interestad partles on the mailing list.

» State Agencies and Interested Parties Comments. State agencies and interested parties
may submit recommendations and comments on staff’s draft proposal and the clajmant’s
modifications and/or comments within 15 days of service. State agencies and interested
parties are required to submit an original and two (2) copies of written responses or
rebuttals to the Commission and to simultaneously serve copies on the test claimant, state
agencies, and interested parties on the mailing list. The claimant and other interested
parties may submit written rebuttals. (See Cal. Code Regs,, tit. 2, § 1183.11.)

s Adoption of Parameters and Guidelines. After review of the draft parameters and
guidelines and all comments, Commission staff will recommend the adoption of an
amended, modified, or supplemented version of staff’s draft parameters and guidelines.
(See Cal. Code Regs., tit. 2, § 1183.14.)

Pleass contact Nancy Patton at (816) 323-3562 if ydu have aﬁyqixestions.

Sincerely,

s N

PAULA HIGASHI
Executive Director

-

Enclosures: Adopted Statement of Decision, Draft Parameters and Guidelines
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: | No. 00-TC-28, 05-TC-06 -
Pénal Code Section 2966: Mentally Disordered Offenders: Treatment as a
’ | Condition of Parole
Statutes 1985, Chapter 1419’ | -
e o et 208 - | STATEMENT OF DECISION PURSUANT TO
ANIES 120/, LDADIeT S GOVERNMENT CODE SECTION 17500 ET
-Stetutes 1988, Chapter 658 ) -
Stataies 1989 Chantos 298 SEQ.; CALIFORNIA CODEOF
s e 1 = 206 | ". | REGULATIONS, TITLE 2, DIVISION 2,
es 1594, Chapter /00 CHAPTER 2.5, ARTICLE 7
Filed on July 5, 2001 by the County of (Adopted-on July 28, 2006)

San Bernardino, Claimant.

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby
adopted in the above-entitled matter,

At Menedi lapst 7,300

PAULA HIGASH], Eﬁcutive Director ~ Date 0

! The test claim was amended on March 2, 2006 to add this statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision (¢), that
were in effect on the date of the filing of the original test claim.

OD—TC-ZS 05-TC-06 Mentaily Disordered Offenders: Treatment as a Condition of Parcle
Statemern of Decision
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM: Case No.: IOU-TC—.?B, 05-TC-06
Pepal Code Section 2966; Mentally Disordered Offenders:

' , Treatment as a Condition of Parole
Statutes 1985, Chapter 1419 ‘

Statutes 1986, Chapter 858

Statutes 1987, Chapter 687 | | o .

Statutes 1989, Chapter 228 g? ggfm CO%%SD%CCT)}FON 17500
Statutes 1994, Chapter 706 ¥ RNILA

REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7 '

Filed on July 5, 2001 by the County-of - (Adopted on July 28, 2006)
, San Bernardino, Claimant. . ' '

STATEMENT OF DECISION

The Commission on State Mandates (“Commission™) heard and decided this test claim
during a regularly scheduled hearing on July 28, 2006. Bonnie Ter Keurst appeared on
behalf of claimant County’of San Bema:dmo :Susan Geenacou appeared on behalf of the
Department of Finance. * -

The law apphcable to the Commission’s determination of raunbursable staté-mmandated
program is article XIII B, section 6 of the California Constmmon, Govemment Code.
. sechon 17500 et seq., and related case law.

,Thc Commission-adopted the staff analysis at the hearmg by a vote of 7-0 to approve t]:us
test claim.,

SUMMARY OF FINDINGS -

This test claim addresses the Mentally Disordered Offender law, codified in Penal Code
sections 2960 et seq., which establishes continued mental health treatment and civil

commitment procedures for persons with severe mental disorders, following termination
of their séntence or parole.

! The test claim was amended on March 2, 2006 to add this statute. The amendment was
accepted based on provisions of Government Code section 17557, subdivision (c), that
were in effect on the date of the filing of the original test claim.
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Penal Code section 2966 sets forth procedures for civil court heanngs that are initiated by
a prisoner or parolee who wishes to contest a finding, made at the time of parole or upon .
termination of parole, that he or she meets the mentally disordered offender criteria, as

defined. If the person requests it, the court shall conduct such e hearing; the district

* attorney is required to represent the people and the public defender is required to
represent the person if he or she is indigent.

The test claim presents the following issues:

o Isthe test claim legisiation subject to article XIII B, section 6 of the California
Constitution?

* Does the test claim legislation i impose a “new program or ]:ughe.r level of service™
on local agencies within the meanmg of article X111 B, section 6 of the Ca.lzforma
- Constitution? :

o Does the test claim legislation impose “costs mendated by the s'taie" w1th1n the
meaning of article XTII B, section & and Government Code section 17514?

The Commission finds that the test claim legisletion mandates an activity on local

agencies because it requires the district attorney to represent the people and the public

defender to represent the prisoner or parolee, when he or she is indigent, at the subject

court hearings. The Commission also finds that the test ¢laim legislation constitutes a

“program” since such representation is a peculiarly governmental function administered

by a local agency — the county district attorney’s office and the county-public defender’s

office — as a'service to the public, and imposes unique requirements upon counties that do - .
not apply generally to all residents and entities in'the state.

The Commission further finds that the test claim 1eglslatmn xmposes B “new Program or
higher level of service” because the requirements are new in comparison to the -
preexisting scheme and they prowde an enhanced service to the pubhc by protecting the
pubhc from severely mentally disordered persons while ensuring & fair hearing for the
prisoner or parolee. Finally, the test claim legislation imposes “costs mandated by the
state” and none of the statutory exemptions set forth in Government Code section 17556
are applicable to demy the claim.

Therefore, the Commission finds that the test cla:m legmlauon imposes a reimbursable
state-mandated program on local agencies within the meaning of article XIII B, section 6
of the California Constitution and Government Code section 17514 for the following
activities resulting from Penal Code section 2966 hearings:,

d;stnct attorney services to represent the people; and

» public defender services to represent indigent prisoners or parolees.
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BACKGROUND

ThlS test claim addresses the Mentally Disordered Offender law codlﬁed in Penal Code
sections 2960 et seq., which establishes continued mental health treatment and civil
commitment procedures for persons with severe mental disorders, following termination
of their sentence or parole.

Overview of Mem‘aﬂy Disordered Offender Program

. Since 1969, the Mentally Disordered Offender law has requued certain offenders who
have been convicted of specified violent cnmes to receive treatment by the Department
of Mental Health as a condition.of parole.? Penal'Code section 2960 establishes the
Legislature's intent to protect the public by requiring those prisoners who received a
determinate sentence dnd who have a treatable, severe mental disorder at the time of their-
parole, or upen termination of parole, to receive mental health treatment until-the disorder
is in remission and can be kept in remission. Section 2960 further states that.“the
Department of Corrections should evaluate each prisoner for severe metital disorders
' durmg the first year of the prisoner’s sentence, and that severely mentally disordered
pnsoners should be provided with an appropnate level of mental health treamlent whﬂe
in prison and when returned fo the commumty

To impose mental health treatment as a condition of parole the prospectwe parolee must
have: 1) a severe mental disorder that is not in remission or cannot be kept in remission
without treatment, and the disorder was one of the canses of or was an aggravat.ug factor
in the commission of the crime for which the pnsoner was sentericed to prison;.2) béen in. -
treatment for 90 days or more within the year prior to his or her parole or release; and

3) been certified by designated mental health professionals as megtinig conditions 1 and 2
ahove, in addition to representing . substanhal danger of physmal harmn to others by
reason of the severe mental chsorder

Prior to releasé on parole or prior to'termination of parole, such a pérson must be-
evaluated and ocertifiéd by mentsl health professionals as'to whether he or she meets the
mentally disordered offénder criteria set forth in Penal Code section 2962.* The person
has the right to & hearing'before the Board of Prison Terms to contest such a finding that
he or she meets theé mentally disordered offender criteria.® If the person is dissatisfied
with the results of the Board of Prison Terms hearing, the person mey petitiori the .

superior court for a civil, he.armg 10 determine whether he or she meets the menta.lly
disordered offender cntena.

The evaluation must-also be submitted to the district attorney of the county in thch the
person is being treated, mcarcerated or'committéd not later than 180 days prior to

? Penal Code section 2962, subdivisions (a) through ().
3 Penal Code section 2962, subdivisions {a) through (d).
4 Penal Code section 2962, subdivision (d). .'

* Penal Code section 2966, subdivision (2).

® Penal Code section 2966, subdivision (b).
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petition in superior court for continued mvolunta.ry treatment for one ycar and the court

termination of paro"le or release from parole.” The district attomey mey then filea - . .
shall conduct a civil hearmg on the matter.

If the person’ 5 severe mental disorder is put into remission: during the pa:role period, and

can be kept in rermsslon during the parole period, the Department of Mental Health must
discontinue treatment.’

Major legislation affecting the mentally disordered offender program came forward in-
1985." That year, the Legislature enacted Statutes 1985, chapter 1418 (Senate Bill Na.
(SB) 1054) and Statutes 1985, chapter 1419 (SB 1296), which were double-joined.
Chapter 1418 added Penal Code section 2970, to set forth procedures for the local district
attorneyto petition the court for a hearmg when a'mentally disordered offender is
scheduled to be released from prison or parole. Penal Code section 2970 hearings were
addressed in a prior test claim (98-TC-09).

Chapter 1419 amendéd Penal Code section 2960, adding subdlnslon (d) text to set forth
procedures.for allowing a prisoner or parolee to petition the court for a hearing to contest
a Boarg of Prison Terths determination that he or she mests the mentally disordered
offender criteria. Although chapter 1419 was not pled in the ongmal test claim, the test
claim was amended oo March 2, 2006 to add it.. '

The two 1ypes of heering and the statutes affecnng them are further described below.

Prior Test Clazm Dz.s'mcrArtornev—Inmated Court Hearmgs Qeg Code, §§ 29 70, 2972 '-
- and 2972.1) .

District Attomey-mmated court hean.ugs under the Menta]ly stordered Offender law,
established by Stanrtes 1985, chapter 1418, were the subject of a prior test claim'® in
which the Commission on State Mandates found a reimbursable state-mandated program
was imposed on local agencies. That prior test claim addressed Penal Code sections

2970, 2972 and 2972.1, which established court procedures initiated by the local district
attorney to extend for one year the involuntary treetment of & menmlly chsordered
offender. The district attorney may extend involuntary treatment if the oﬂ'ender s severe
mental disorder is not in remission or cannot be kept in remission without treatment,

Not later than 180 days prior to the termination of parole, the professionals treating the
prisoner or parolee are required to submit a written evalilation to the district attorney in
the county of treatment or commitment. The district attorney reviews the evaluation and'
" files a Penal Code section 2970 petition in the superior court for continued. mvoluntary

i h‘satment for one year and the court-conducts a civil hearing on the matter.

For that test claim, the followmg activities were determined to be reimbursable:

7 Penal Code section 2970,
¥ Penal Code sections 2970 and 2972, subdivision (g):
% Penal Code section 2968

1 Mentally Disordered Oﬁ’enders Extended Commztment Proceedings, Test Claim
number 98-TC-09. _
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1. review the state’s written evaluation and supporting affidavits indicating
that the offender’s severe mental disorder is pot in rerhission or cannot be
~ kept in remission without continued treatment (Pen. Code, § 2970);

2. prepare and file petitions with the superior coutt for the continued
involuntary treatment of the offender (Pen. Code, § 2970);

3. represent the state and the indigent offender in civil hea}ings on the
petition and any subsequent petifions or hearings regarding recommitment
(Pen. Code, §§ 2972, 2972.1);

4. retain necessary experts, investigators, and professionals to prepare for
the civil trial and any subsequent petitions for recommitment;

5. travel to and-from state hospitals where detailed medical records and case
files are maintained; and

6. provide tranéportation and custody of each potential mentally disordered
" offender before, during, and after the civil proceedings by the County
Sheriff’s Department. .

Prfsoner- or Parolee-Initiated Coﬁrr Hearings [Pen. Code
Pen. Code § 2906]

Prisoner- or parolee-initiated court hearings under the Mentally Dlsordered Offender law,
_ established by Statutes 1985, chapter 1419, are the subject of this test claim. Codified
originally in Penal Code section 2960, subdivision (d), the provisions for these court
hearmgs are currently set forth in Penal Code section 2966. Such hearings are initiated by
B prisoner or parolee who wishes to contest a finding, made at'the time of parele or upon
termination of parole, that he or she meets the mentally disordered offender criteria.
Section 2960, subdivision (d), as it was originally enacted, provided that:

2960, subdivision (d)}. &

= A prisoner or paroles may request a hearmg before the Board of Prison Terms,
and the Board shall conduct a hearing if so requested, for the purpose of the

prisoner proving that he ¢r she does not meet the mentally dlsordered. offender
criteria.:

o At the heering the burden of proof shall be on the person or agency who certified
the prisoner or parolee as meeting the mentally disordered offender criteria.

s If the prisoner or parolee, or any person appearing on his or Ther behalf at the
hearing requests it, the Board of Prison Terms shall appoint two independent
professmnals for further evaluation.

e The prisoner or parolee shall be informed at the Board of Prison Terms hearing of
his or-her right to file a petition in the superior court for a trial on whether he or
she meets-the mentally disordered offender criteria. The Board of Prison Terms
shall provide a prisoner or parolee who requests a tnal a petition form and
mstruchons for ﬁlmg the petition.

s A prisoner or parolee who disaprees with the determination of the Board of Prison
Terms that hé or she meets the mentzlly disordered offender criteria may file a-
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petition for a heanng in the superior court of the county in which he or she is
incarcerated or is bemg treated.

e The court shall conduct a hearmg on the petmon within sixty caienda: days after
the pefition is filed, unless either: 1) time is waived by the petitioner or his
counsel; or 2) good cause is shown to delay the hearing.

e The order of the Board of Prison Terms shall be in effect until the completion of
the court proceedings.

e The court shall advise the petltloner of his or her nght to be represented by an
attorney and of the right to a jury trial. :

.o The aftorney for the petitioner shall be givena copy of the petition, and any
supporting documents.

». The hearing shall be & civil hearing; however, in order to reduce costs, the rules of |
" criminal discovery, as well as civil discovery, shall be applicable.

» The standard of proof shall be beyond a reasonable doubt, and if the trial is 'by

jury, the jury shall be unanimous in its verdict.- The trial shall be by jury unlegs
waived by both the peﬁﬁoner and the district attorney.

e The hearing procedures are apphcable to & continuation of a parole pursuant to
Penal Code section 3001, which provides for discharge from paroie unless the
. Department of Corrections recommends to the Board of Prison Terms thst the.

person be retained on parole, and the Board, for good cause, determinés that the
person will be retained.

These basic provisions were subsequently modified as follows:

1. Statutes 1986, Chapter 858, Section 4 (SB 1845) — This statute renumbered the
existing provisions of sec‘g_pn 2960, and in so doing created section 2966.

2. Statutes 1987. Chapter 687, Section B (SB 425) — This statute modified the
: provisions to specify the time frame for examin'ing the person’s mental state.

. Statutes 1988, Chapter 658. Section 1 (SB 538) - ThlS statute clarified the
soope of the Penal Code section 2966 hesring.

4, Statutes 1989, Chanter 228, Section 2 (SB 1625) - This statute enacted an’

. additional requirement for finding a severe mexntal disorder, i.e., that the prisoner
or parolee represents a substantial danger of physmal hérm fo others as a result of
People v. Gibson (1988) 204 Cal.App.3d 1425. The Gibsonoourt found that the
mentally disordered offender legislation violated the equal protection clause of the
United States and California Constitutions by aot requiring eurrent proof of
dangerousness #s reqmred of other pdult psrsons mvoluntarﬂy committed for
mental health treatment.

5. Statutes 1954, Chanter 706, Section 1 (SB 1918) — This statute modified Penel
Code section 2966 regarding admissible evidence, and to provide that, if the court
reverses the Board’s decision, the court shall stay execution of decunon for five _ .
working days to allow for orderly reléese of the prisoner.
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Claimant’s Position

The County of San Bernardino contends that the test claim statutes constitute a
reimbursable state-mandated local program within the meaning of article XIII B, section
6 of the California Constitution and Government Code section 17514,

The County is seeking reimbursement for the following activities:

» District Attomey services to represent the people, and Public Defender services to
represent mdlgent petitioners, both of which are specialized to deal with complex
psychiatric issues, including travel time for these person.uel

s Forensic expert witness and mvestlgator services.

s  Sheriff’s department services for transporting inmates between prison or the state
hospital and court house, care and custody associated with confinement awaiting,
during and after the court proceeding,

Claimant filed comments in respense to Department of Finance, rejecting the ,
Department’s assertions that costs to implcment the test claim legislation are related to -
enforcement of a changed penalty for a erime, and therefore must be denied under
Government Code section 17556, subdivision (g). This is addressed i in Issue 3 of the -
following analysis.

Clalmant filed an amendment to the test claim to include the ongmal legislation {Stats.
1985, ch. 1419) which established the provisions allowing the prisoner or parolee to
initiate 2 hearing contesting a ﬁndmg that he or she meets the mentally -disordered .
offender criteria.

In response to the subsequent draft staff analysis that was issued, claimant commented
that the analysis “did not-acknowledge in the conclusion, nor discuss within the document
body, the fact that both [district attorney'and public defender] services are specizlized to
deal with complex psychiatric issues,” Claimant further asserted:

- MDO commitment trials pursuant to Penal Code’ §2966; address the
diagnosis of & mental disorder, its remission status, and en assessment of

~ risk stemming from the diagnosed mental disorder. These are precisely the
issues addressed in MDO comrhitment trials pm'suant to Penal Code §2970
and 2972, for which the above referenced * activities’ have been found to be
reimbursable. MDO adjudications, whether pursuant to 2966 or 2970/2972,
are by definition, expert driven. Representation without the assistance of
expert wittesses would constitute ineffective assistance of counsel.

Claimant then asserted that the term ‘activities’-as referenced regardmg district
attorney and public defender services “is a broader term and eLCOMpasses more
than the District Attorney ‘services’ ‘and Public Defender ‘services’ as listed in the
conclusion of the draft staff analysis.” As 2 result, claimant stated it is “interpreting
the ‘Activities’ as referenced above to include expert witnesses, investigators, and
sheriff’s department and custodial services, based on Foomote 25" of the draft staff
analysis. These comments are addressed in Issue 1 of the following analysis.
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Posltmn of Department of Corrections

The Department of Corrections filed comments on August 3, 2001, citing addltmnal
workload and subpoenas for menta] heelth professionals at the Department resulting from
mentally disordered offender evaluations. ‘Hearings are particularly increasing in
San Bemnardino County as a result of mentally disordered offenders being placed in
Patton State Hogspital, which is located within that county. The Department stated that it
had received approximately 20 such subpoenas in the last year, and “[i}t is evident that
county resources are impacted by the necessity of conducting these hearings as well.”
The comments further noted that “[t]he Department of Mental Health has indicated that
. increasing numbers of [mentelly disordered offender] cases will be placed at [Patton State
Hospttal], at least over the next year or 50.”

The Department stated that it “appears the County’s claim for rexmbursement does have
merit. :

Position of Department of Finance '

The Department of Fmanee filed comments on August 9, 2001, stating that the test claim
legislation should not be considersd & reimbursable miandate because “the costs claimed
for reimbursement aré related to enforcement of a changed penalty for a cfime or
infraction, as specified in Government Code section 17556(g).”

- The basis for the Department’s argument is that when & petitioner is requesting a hearing
to contest & condition of pardle, in effect hé or she is petitioning to change the: penalty for
a crime. The count)us responsible to provide & sentencing hearing, which determines the
penalty for a crime. In this case, the hearing requested by the inmate is a “continuation of
the pre-incarceration hearing that is the responsibility of the county.” Therefore the costs
should not be reimbursabie under article XIII B, section 6 of the Californid Constitution.

COMMISSION FINDINGS o
The cowrts have found that article XTI B, section 6 of the California Constittion'
recognizes the state constitutional restrictions on the: powers of local government to tax
and spend 12 4ts purpose is to preclude the state from shifting financial responsibility for

carrying out governments] furictions to local agencies, which are ‘ill equipped’ to'assume
" inoreased financial responsibilities because ofthe taxing and spending hmrtanons that

1! Article XTI B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or eny state agency mandates 2 hew program
or higher level of service on any local government, the State shall provide a subvention of
funds to reimburse that local government for the costs of the program or incieased level

. of service, except that the Legislature may, but need not, provide a subvention of funds
for the following mandates: (1) Legxslanve mandates requested by the local agency .
affected/ (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior.to J anuary 1, 1975, or executive orders or
regulations initially lmplemennng legislation enected prior to January 1,1975.

2 Department of Finance v. Commission on State Mandates (Kern High School Dist.)_
.(2003) 30 Cal.4th 727, 735. '
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articles XIIT A and XII B impose.”” A test claim statute or executive order may impose
a reimbursable state-mendated pro gram | if it orders or commands a local agency or school
district to engage in an activity or task.' In addition, the required activity or task must be
new, constituting a “new program,” or it must create a “higher level of service” over the
previously required level of service.'

The courts have defined & “program” subject to article XII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public
services, or a law that imposes umque requirements on local agenczéé ‘or school districts
to nnplement B state policy, but does not apply generally to all residents and entities in
the state.”’® To determine if the program is new or imposes a hlgher level of service, the
test claim legislation must be compared with-the legal requirements in effect immediately
before the enactment of the test claim legislation.'” A “higher level of service” occurs
when th? new “requirements were intended to provide an enhanced service to the
pubtlic.” '

Finally, the newly requued activity or increased level of service must 1mpose costs
mandated by the state,'” -

The Commission is vested with exclusive authority to adjudicate disputes over the
existence of state-mandated programs within the meaning of article XIII B, section 6.2
In making its decisions, the Commission must strictly construe article XIII B, séction 6
and not apply it as an “equitable remedy to cure the perceived unfmmess rem.ﬂtmg from"
polmcal decisions on funding priorities.”

1 County of San Diego v. State of- Calzj"arnia (1997) 15 Cal 4th 68, 81.

¥ Long Beach Unified School Dwr v, State of California (1990) 225 Cal.App.3d 155,
174.

5 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal 4th
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar).

6 San Diego Unified School Dist., supra, 33 Cal 4th 859, 874, (reafﬁrmmg the test set

out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar,
supra, 44 Cal.3d 830, 835.).

' San Diego Unified Sehool Dz.s'r supra, 33 Cal 4th 859, 878, Lucia Mar, supra, 44
Cal.3d 830, 833,

18 San Diego Umﬁed School Dzst supra, 33 Cal.4th 859, B78.

' County of Fresno v. State of California (1991} 53 Cal.3d 482, 487; County of Sonoma
v. Commission-on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of
Sonoma); Government Code sections 17514 and 17556,

© Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code
sections 17551, 17552.

2 County of Soroma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State
of California (1996) 45 Cal. App.4th 1802, 1817.
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This test claim presents the following issues:

s Is the test claim legislation subject to article XIII B, section'6 of the California
Congtitution?

» Does the test claim leéislaﬁon impose & “new program” or “higher level of

service” on local agencies within the meanmg of article XTI B, section 6 of the
Cahforma Const:hrhon'?

. Does the test claim legislation i impose “costs mendated by the state” within the
meaning of article XIII B, section 6 and Government Code section 175147

Issue 1: Is the test claim legisiation subject to article XITI B, section 6 of the
: Cahforma Conshtutlon‘?

In order Tor & test claim statute to impose a reimbursable state mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon
local governmenta] agéncies. If the statutory language does not mandate or require local
agencies to perform & task, then article XIII B, section 6, is not triggered.

Here, claimant is seekihg reimbursement for services of the district attorney to represent
the people, services of the public defender to represent indigent prisoners or parolees,
forensic expert Wwitness and investigative services, and sheriff’s department services for
transportation and custodial matters. The Penal Code provides that, when s prisoner or
parolee initiates a court hearing under the menta]l‘ﬁ disordered offender program, the
“court shall conduct a hearing on the petition... the “court shall advise the petitioner
of his or her right to be represented by an attorney and of the right to & jury trial™® and
‘“the trial shall be by j Jury unless waived by both the person and the district attorney. "2

Thus, once the ptisoner or parolee petmons the court-for a Pendl Code section 2966
hearing, the court shall conduct if. The test claim legislation requires the district attorney
to represent the people in any such hearing. Because the statute also gives the prisoner or
parolee “the right to be represented by an attorney,” the public defender is required to
represent the prisoner or parolee when he or she is indigent. Therefore, the Commission
finds that activities of the district attorney, representing the people, and public de,fender
representing indigent offenders, are mandated by the test claim legislation.

Claimant asserts that, based on the statements in footnote number 25 of the draft staff
enalysis, it is more broadly interpreting the ‘activities’ of the district attorney and public
defender to include expert witnesses, investigators, and sheriff’s department
transportation and custodial services. In the draft staﬁ analyms, the text of footnote
number 25 read:

The Commission can consider claimant’s request for reimbursement for -
expert witnesses, investigators, and sheriff’s depariment transportation and
custodial services at the parameters and guidelines stage to determine

2 Penal Code section 2966, subdivision (b).
A bid
% Ibid,
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whether these services are needed as a reesonsble method of complying with
‘ . the mandate pirsuant to California Code of Regulatmns title 2, section
1183.1, subdivision (a)(4).

Californie Code of Regulations, titie 2, section 1183.1 states that pammeters and
guidelines shall describe the claimable reimbursable costs and include a “description of
the specific costs and typies of costs that are reimbursable, ... and a description of the

" most reasonable methods of complyirg with the mandate.” Section 1183.1,
subdivision (a)(4), defines “the most reasonable methods of complying with the mandate™
as “those methods not specified in statute or executive order that are necessary to carry
out the mandated program.” Governmient Code section 17557 requires successful test
claimarits to-submit proposed parameters and guidelines within 30 days of adoptlon ofa
statement of decision on & test claim.

Although the expert witness, mveshgator, ‘and sheriff’s department transportation and
custodial services may in fact be reasonably necessary to comply with the mandate, the
plain meaning of the test claim statute is limited to the district attorney and public
defender services. The statute does not include expert witnesses, investigators, or
sheriff’s department services. Therefore, these activities can only be considered for
reimbursement, when claimant proposes them, at the parameters and guidelines stage.

The test claim legislation must also constitute a “program” in order to be subject to article
XTI B, section 6 of the California Constitution. The Commission finds representation by
thie district attorney and public defender at the subject hearings does constxtute 8 program
for 'Lhe Teasotis stated below.

. The télevant tests regarding whether test claim legislation constitutes a “program” within
' the meamng of article XIII B, section 6 are set forth in case lav. The California Supreme
Court, ini the case of County of Los Angeles v. State of California (1987)-43 Cal:3d 46, .
defined the word “pfogram” within the meaning .of article XIII B, section 6 &s & program -
that carries out the governmental function of providing a service to the public, or laws
which, to implement a state policy, impose unique reqmrements on local governments
and do not epply generally to all residents and entities in the stite.”

Here the district.attorney represents the people at the subject heanngs and the public
defender represents the prisoner or parolee. Such representation is & peculiarly
governmental function administered by a local egency — the county district attorney’s
_office and the county public' defender’s office —&s a service to the public. Moreover, the
test claim legislation imposes umque requ].rements upon counties that do not epply
generally fo all residents and entities in-the state.

Accordingly, the Commission finds that the test claim legislation mandates an acﬁvity or
task upon locel agencies and constitutes a “program.” Therefore, the test claim legislation
is subject to article XIII B, section § of the California Constitution. -

. ¥ County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Coumy of
Los Angeles).

115




Issue 2:° Does the test claim legislation impose a “new program or higher level
* of service” on local agencies within the meaning of article XIII B
section 6 of the California Constitution?

The courts have held that leglslatlon 1mposes a “new program” or “higher level of
service” when: a) the requiréments are new in comparison with the preexisting schame;
end b) the requirements were intended to provide an enhanced service to the public.?® To
make this determination, the test claim legislation must mma]ly be compared with the
legal requirements in effect immediately prior to its enactment

_The test claim statutes require counties to prowde district attomey end pubhc defender
services — for indigent persons — when a prisoner or parclee requests a court hearing to
contest a finding that he or she meets the mentelly disordered offender criteria. The law
in effect immediately prior to the test claim statutes allowed for commitment of inmates
or parolees to a state hospital under the Welfare and Institutions Code, but did not require
any of the activities or procedures set forth in the test ¢laim Ieglsla‘non. Therefore, the
Commission finds that the requirements of the test claim legislatlon are new in
comparison with the preexisting scheme: :

The Commission further finds that the requirernents in the test clmm legislation were -
intended to provide an enhanced service to the pubhc by protecting the pubhc from

seVerely mentally disordered persons while ensuring a fair hcanng for the prisoner or
pa.'rolee .

Issue 3: Does the test ciaim legfslhtmn impose “costs max;dated by the state”
within the meaning of article XIII B, section 6 and Govemment Code
" section 175147 : :

For the mandated activities to impose a rembursable, state-mandated program wnder
article XIII B, section 6, two additional elements must be satisfied.. First, the activities
must impose costs mandated by the state pursuant to- Government Code section 17514,

Second, the statutory exceptions to re1mbursement listed in Government Code section. -
17556 cannot apply :

Government Code section 17514 defines *costs mandated by the state™ as any increased
cost a local agency is-required to incur as a result.of & statute that mandates a new
program or higher level of service. The test claim alleged costs of $110,000 for a district
attorney, $130,000 for a public defender, and $50,000 for sheriff’s office services fora
complete fiscal year of 2000/2001. Thus, there is evidence in the record, signed under
penalty of perjury, that there are increased costs as a result of the test claim legislation.

Government Code section 17556 lists several exc'ephons which preclude the Commission
from finding costs mandated by the state. For the reasons stated below the Commissicn
finds that ndne of the exce.p‘aons apply to deny this test claim,

" % San Diego Unified School Dist. v. Commission on State Mandates, supra, 33 Cal 4th
859, 878; Lucia Mar, supra, 44 Cal.3d 830, 835,

2 bid
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Government Code secticn 17556, subdivision (b), requires the Commission to deny the
test claim where the test claim statute “affirmed for the state a mandate that had been
declared existing law or regulation by action of the courts.” In People v. Gibson (1988)
204 Cal.App.3d 1425, the court found that the test claim legislation violated the equal
protection clause of the United States and California Constitutions by not requiring
current proof of dangerousness as required of other adult persons involuntarily comnutted
for mental health treatment.®® 'In response to. Gibson, Penal Code section 2966,
subdivision (c), was modified to add another condmon that must be met in order to
continue involuntary mental bealth treatment. 2 The condition is whether, by reason of
his or her severe mental disorder, the prisoner or parolee represents a substantial danger
of physical harm to others.

Although this new provision expands the scope of the Penal Code seétion 2966 hearing
by requiring proof of an additional element, i.e., current proof of dangerousness; the
Commission finds that the first test claim statute actually created the mandate for district
attorney and public defender services. This additional element cannot feasibly be
considered a separate, mandated activity, but instead is “part and parce!” to the original
mandsted hearing activities,® Therefore, Governiment Code section 17556 subdivision
(b), is inapplicable to deny the test claim.

Government Code section 17556, subdivision (c), requires the Commission to deny the
test claim where the test claim statute “imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government, unless
the statute ... mandates costs that exceed the mandate in that federal law or régulation.”

Here, the hearing can result in involuntary commitment and treatment of the prisoner or
parolee beyond the parole termination date. Although the Mentally Disordered Offender
legislation is located in the Penal Code, the Californie Appellate Court has held thaf the
statutory scheme is civil rather than penal ! The U.8. Supreme Court has.repeatedly
found that civil commitment for any purpose constitutes a significant deprivation of
liberty that requires due process protection,*? and some courts have deterfhined that the
assistance of counsel under those circumstances is required to meet federal due process
standards.”” Moreover, California courts recognize that legal services for indigent

2 Gibson, supra, 204 Cal. App 3d 1425, 1437

% Statutes 1989, chapter 228; Senate Bill 1625 (as amended April 27, 1989), Senate
Committee on Judiciary Analysm (1989-90 Regular Bession), May 2, 1989, pages 1-2.

® Cf. San Diego Unified School Dist. v. Commission on State Mandates, supra, 33
Cal.4th 859, 881-882,

*! Peaple v. Robinson (1998) 63 Cal. App. 4"1 348,352 (Robinson), People v. Superior
Court (Myers) (1996) 50 Cal. App.4"™ 826 (Adyers).

# Addington v. Texas (1979) 441 U.S. 418,

B Heryford v. Parker (10" Cir. 1968) 396 F.2d 393, where the court held that a civil
proceeding resulting in involuntary treatment commands observance of the constitutional
safeguards of due process, including the right to counsel.
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persons.at public expense are manda’ced in c1v11 proceedu:igs relating to mental health
matters where restraint of liberty is possible.*!

Thus, the question is whether pubhc defender services for indigent prisoners ot parolees
"results in costs mandated by the federal government — in the form of constitutional
* rights to counsel under the Sixth Amendment and rights to due process under the
Fourteenth Amendment. The Commission finds the public defender services do not
result in costs mandated by the federal government for the reasons stated below.

The Ca.hi'a:ma Supreme Court in San Diego Unified School Dist.’ addressed the issue of
costs mandated by the federal government in the context of school expulsion due process
hearings. There, the relevant test claim statute compelled suspension and mandated a
recommendation of cxpulsmn for certair offenses, which then triggered & mandatory
expulsion hearing. % It was not disputed that the resulting expulsion hearing was
required to-“comply with basic federal due process requirements, such as notice of
charges, & right to representation by counsel, an explanation of the evidence supporting
the charges, and an opportunity to call and cross—ehamme witnesses and to present
gvidence.” 37 -

The court stated that in the absence of the mandatory provision, a school dlstnct would
not automatxca]ly incur the due process heanng costs that are mandated under federal
law.*® Further, the mandatory expulsion provision did not implement a federa! law or
regulation, since the federal law did not at the time mandate an expulsmn
recommendetion or expulsion for the cited offenses.®® Even the provisions settmg forth
expulsion hearmg procedures did not in themselves require the school district to incur
any costs, sin¢e neither those provisions nor fcdcral law required that any such expulsion
~ recommendation be made in the first place.*® The court contluded:

, Because it is state law [the mandatory expulsmn provision], and not federal
due process law, that requires the District to take steps that in turn require it
to incur hearing costs, it follows ... that we cannot characterize any of the
heanng costs incurred by the District, triggered by the mandstory [state]
provision ..., as constituting a federal mandate (and hence being
nonreimbursable). We conclude that under the statutes existing af the time -
of the test claim in this case ..., all such hearing costs—those designed to
setisfy the minimum requiremcnts of federal due process, and those that
may exceed those requirements—are, with respect to the mendatory

* Phillips v. S;eély (1974) 43 C&I;App.Bd 104, 113; Waltz v. Zumwalt (1985) 167
Cal.App.3d 835, 838,

¥ San Diego Unified School Dist., supra, 33 Cal.4™ 859.
- % San Diego Unzﬁed’ School Dist., supra, 33 Cal.4™ 859, 879.
-3 Ibid,
38 Jd ut 880.
% Id at 881.
4 Ibid
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expulsion provision ..., state mandated costs, fully, raunbursable by the
state. (Emphasis in ongmﬂl yH

Like the test claim legislation in the San Diego Unified School Dist. case, there is-no pre-
existing federal statutory scheme requiring the states to implement civil commitment
proceedings for mentally disordered offenders. Rather, the civil proceedings set forth in
the test claim statute constitute a néw state program, and counties would not otherwise be
compelled to provide defense services to indigent persons wishing to contest involuntary
treatment or commitment if the new program had not first been created by the state. .
Therefore, Government Code section 17556, subdivision (c), is inapplicable to deny the
test claim. :

Government Code section 17556, subdivision (g), requires the-Commission to deny the
test claim if the “statute ... or an appropriation in the Budget Act or other bill provides
for offsetting savings to local agencies ... that result in no net costs to the.local agencies
..., or includes additional revenue that was specifically intended to fund the costs of the
state mandate in an amount sufficient to fund the cost of the state mandate.” Welfare and
Institutions Code section 4117 allows reimbursement to locel agencies for certain menta]
health trials or hearings involving inmates of state mental hospitals. Section 4117
specifically allows for reimbursement of costs incurred by counties for hearings
conducted as a result of district attorney-initiated petitions to continue involuntary
treatment as a continuation of parole, pursuant to Penal Code section 2972.

Neither section 4117, nor any other statutory or Budget Act provisions, provide for
reimbursement for costs incurred by counties for hearings conducted pursuant to Penal
Code section 2966. Therefore, Government Code section 17556, subdivision (e), is
inapplicable to deny the test claim.

Government Code section 17556, subdivision {(g), requires the Commission to deny the
test claim if the “statute created a new crime or infraction, eliminated & crime or
infraction, or changed the penalty for a crime or infraction, but orily for that portion of the
statute relating directly to the enforcement of the crime or infraction.” The Department
of Finance, in its comments of August 9, 2001, asserted that the test claim legislation
should not be considered a reimbursable mandate because “the costs claimed for
reimbursement are related to enforcement of a changed penalty for a crime or mﬁ'ac’uon,
as specified in Government Code section 17556 (g).”

However, as noted above, the test claim statute itself identifies the subject haarmgs as
“civil hearings,”* and California courts have reaffirmed that the Mentally Disordered
Offender legislation is civil rather than penal.*® In the Robinson case, the Second District
Court of Appeal overruled its previous determination that the Mentally Disordered
Offender law was penal in nature. Citing an esrlier case, it stated that the Mentally -
Disordered Offender scheme is “concerned with two objectives, neither of which is .

4 7d. at BB1-882.
%2 Penal Code section 2966, subdivision (b).

4 People v. Robzmon supra, 63 Cal App.4™ 348; People v. Superior Court (Myers)
(1996) 50 Cal.App.4™ 826.
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penal: protection of the public, and providing mental heath treatment for certain

~offenders who are dangerous and suffering from severe mental ilinesses. *»# Based on the
case law interpreting the Mentally Disordered Offender law, Government Code sectmn
17556, subdivision (g), is inapplicable to deny the test claim.

CONCLUSION

Based on the foregoing, the Commission finds that Penal Code section 2966 imposes a
reimbursable state-mandated program on local agencies within the meaning.of article
XIII B, section 6 of the California Constitution and Government Code section 17514 for
the following -activities resulting from such hearings:

e digtrict attorney services to represent the people; and

» public defender services to represent indigent prisoners or parolees.

* People v. Robinson, supra, 63 Cal.App.4" 348, 352.

120




DRAFT PARAMETERS AND GUIDELINES
Penal Code Section 2966

Statutes 1985, Chapter 1419’
Statutes 1986, Chapter 858
Statutes 1987, Chapter 687
Statutes 1988, Chapter 658
Statutes 1989, Chapter 228.
Statutes 1994, Chapter 706

Mentally Disordered Offenders: |
Treatment as a Condition of Parole (00-TC-28, 05-TC-06)

County of San Bernardino, Claimant

I  SUMMARY OF THE MANDATE

On July 28, 2006, the Commission onState Mandates (Commission) adopted a Statement of
Decision ﬁndmg that the test claim legislation imposes a reimbursable state-mandated program
on local agencies within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 to perform the following activities resulting from Penal
Code section 2966 hearings:

o district aftorney services to represent the people and

s public defender services to represent mdlgent Prisoners or parolees
II. ELIGIBLE CLAIM;ANTS

Any city, county, and clty and county that incurs incréased costs as a result of this re:mbursable
state-mandated. program is eligible to claim reimbiirsement of those costs:

. PERIOD OF REIMBURSEMENT

‘Government Code section 17557, subdivision (c), states that a test claim shall be submitted on or
before June 30 following & given fiscal year to establish eligibility for that fiscal year. The
County of San Betnardino filed the test claim on July 5, 2001, establishing eligibility for fiscal

year 2000-2001. Therefore, costs incurred pursuant to Penal Code section 2966 hearings are
reimbursable on or after July 1, 2000.

Actual costs for one fiscal year shall be included in each claim. Estimated costs of the
subsequent year may be included on the same-claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)X1XA), all claims for reimbursernent of initial fiscal year

costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions,

" The test claim was emended on March 2, 2006 to add this.statute. The amendment was

accepted based on provisions of Government Code section 17557, subdivision (c), that were in

effect on the date of the filing of the original test claim. .
Draft Parameters & Guidelines
Mentally Disordered Qffenders:

Treatmant as a Condition of Farole
00-TC-28, 05-TC-06
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If the total costs for & given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

v, RE]]V[BURSABLE ACTIVITIES

To be ehg1b]e for miandated cost relmbursement for any ﬁsca.l year, only actual costs may be
claimed. Actual costs are those costs actually incurred o implement the mandated activities.
Actual costs must be traceable and supported by source documents thaf show the validity of such -
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or neaf the same time the actual cost was incurred for the

event or activity in qusstion Source documeénts may include, but are not limited to, employee '
time records or time logs, s1gn-m sheets, mvmces and receipts.

Evidence corroborating the source documerits may include, but is not limited to, worksheets cost
allocation reports (system generated), purchase orders, contracts, agendas, and declaratmns
Declarations must.include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California thet the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.

- Evidence corroborating the source documents may include data relevant to the reimburseble
activities otherwise in compliance with lockl, state, and federal govetnnient requirements,
However, corroborating documents cannot be substituted for source documents,

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable

activities identified below. Increased cost is limited to the cost of an actmty that the clmmant is
required to incur as a result of the mandate.

For each eligible claimant, the following actmues resulting from Penal Code séction 2966
hearings are reimbursable: .

» District attorney services to represent the people.

 Public defender services to represent indigent prisoners or parolees.
V.  CLAIM PREPARATION AND SUBMISSION
Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must

be supported by source documentation as described in Sectmn Iv. Addmona]ly, each
reimbursement claim mvust be filed in a ttmely manner. .

A, Du'ect Cost Re_portmg

Direct costs are those costs incurred specifically for the re:mbmsa.ble actmties The following
du-ect costs are ehglblc for rel.mbursement.

_ 1. Selaries and Benefits

Report each employee imiplementing the raunbursable actmt\es by naine, job
clessification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours °

devoted to each reimbursable activity performed.

Drgft Parameiers & Guidelines

= . Mentaily Disordered Offenders:

) Treaiment as a Condition of Parcle
. 00-TC-28, 05-TC-06
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‘2. Materials and Supplies

Report the cost of materials and siypplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, arid sllowances received by the claimant. Supplies -
that are withdrawn from mventory shall be-charged on an appropnate and reco gmzed
method of costing, consistently apphed

3. Confracted Services

Report the name of the contractor and services performed to m:plement the reimbursable
activities. If the contractor bills for ime and materials, report the number of hours spent
on the.activities and al] costs charged, If the contract is a fixed price, report the services
that were’ perfomed ‘during the period covered by the reimbursement claim. If the
‘contract services are also used for purpdses other thar the reimbursable activities, only
the pro-rata portion of the services used to unplement the reimbursable activities can be
claimed. Submit contract consultant and attorney mvmces with the claim and a
-' descnpton of the' contract scope of servwes

4. Fixed Assets and Eqmpmant

Report the purchase price paid for ﬁxed assets and eqmpment (mcludmg computers)
THEeCEssary to melement the reimbursable activities. The purchase price includes taxes,
. delivery costs, and installation costs. If the fixed asset or equipment is #lso used for
purposes other than the rexmbursable activities; only the pro-rata portion of the purchase
price used to mplement the reimbursable actlvmes can be clmmed

5. Travel

"Report the name of the employee trave]mg for the purpose of the reimburaable activities.

- Include the date of travel, destination point, the spécific reimbursable activity requiring
travel, and related havel expenses reimbursed to.the employee in compliance with the
rules of the Jocal Junsdmtzon Report emiployes travel time according to the rules of cost
elament Al Salaries and Benefits, for each apphcable relmbursable actmty

B Ind1rect Cost Rates -

.Indirect costs are costs that are incutred for a common or Jomt purpose, beneﬁung more than one'
program, and are not chrecﬂy assignable to a parucular department or program | w1thout efforts =~
disproportionate to the result achieved, Indirect costs may include both.(1) overhead costs of the’ .
unit performing the mandate; and (2) the costs of the central government services distributed to
‘the other departments based on a systematic. and rational basis through-a cost allocation plan.

Compensation for indirect costs is eligible for relmbursemcnt utilizing the procedure provided in-
the Office of Management.and Budget (OMB)-Circular A-87 Claimants have the option of-
using 10% of direct labor, excluding fringe beriefits, or prepanng an Ind:.rect Cost Rate Proposal
(ICRP) if the indirect cost rate ¢laimed ex:':é’é:ds 10%.

If the claimatit chooses to prepare an ICRP, both the dxrec.t costs (as defined and described in
OMB Circular A-87 Attachments A snd B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87

Drafi Parameters & Guidalines
Mentally Disordered Offenders:
Treatment ar @ Candltion of Parole
00-TC-28, 05-TC-06
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Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which mdu'ect costs are properly allocable,

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting. items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which fesults in an eqmtable dlsmbutmn. :

In calculaung an ICRP, the cla.m:ant shall have the chmces of.one of the followmg
methodologles

- 1. The ellocation of ellowable indirect costs (as defined and described in OMB Circular
A-87 Atfachments A and B) shall be accomplished by (1) classxfymg a department’s
total costs for the base penod as either direct or indirect, and (2) dividing the total
allowsble’ mdxrﬁct costs’ (net of applicable credits) by an equitable distribution base,
The restlt of this process is an indirect cost tate which is used to distribute indirect
costs to mandates. The raté should be expressed as a percentage which the total :
emount allowable indirect costs bears to the base selected; or-

2. The ellocation of allowable indirect costs (as defined and desciibed in OMB Circular
A-B7 Attachments A and B) shall-be accomplished by (1)separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s'total costs for the base period as gither direct or mduect, and (2) dividing
the total allowable inditect costs (net of apphcable credits) by an equitable

+ distribution base.- The.result of this process is an indirect cost-rate that is used to
distribute indirect costs to mandates. The rate should be: expressed s a percentage
which the total amount allowable ‘indirect costs bears to the basé selested. - -

YL RECOR.D RETENTION -

Pursuant to Government Code.section 17558.5, subdivisior (a), 2 relmbursement claim fur actual
costs filed by:a local egency or school district pursuant to this chapter2 is subject to the initiation
of an eudit by the Controller no later than three years after the date that the actua] Teimbursement
claim is filed or last amended; whichever is later. However, if no funds ere appropnated 0rno -
. payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial paymént
" of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable actwmes, as described

in Section IV, must be retained diiring the penod subject to audit: If an audit has been initiated . .

by the Controller duririg the period subject to audit, the retcntmn Period is extended until the
ultimate resoluhon of eny-audit findings. _ :

VIL DFFSETTING SAVINGS AND REDIBURSENIENTS

Any offsetting savmgs 'the c.lmmant expenences in the same program &s a result of thé same
statutes or executive orders found to contain the mandate shell be deducted from the costs

claimed. In addition, reimburéement for this mandate from any source, including:but not limited

‘1o, service fees collected, federal funds and other state funds shall be jdentified and deducted
from this claim, -

2 Thig refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
'Thls refers T_"ﬂe % division &, p ’ P Drgfi Farameters & Cuidelines
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VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adoptcd parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be .
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(l), issuance of the claiming -
instructions shall constitute a notice of the right of the local agencies and school districts to file
re1mbursement clairs, based upon parameters and gmdehnes adopted by the Comrmssmn

IX. REMEDIES BEFORE THE COMMISSION

Upen request of a local agency or school dleIlct, the Commission shall review the clmmmg
instructions issued by the State Controller or eny other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, Ifthe
Commission determines that the claiming instructions do not conform te the parameters and

- guidelines, the Commission shall direct the Controlier to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and gmde]mes
&g directed by the Commission,

'In addition, requests may be made to amend parameters and guidelines pursuant- to Govemment
Code section 17557, subd:vxslon (d), and California Code of Regulations, title 2, section 1183, 2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES
The S_tatement of Decision is.legally binding on all partles and provides the lega.l end factnal

‘basis for the parameters and guidelines. The support for the legal and factual findings is found in

the administrative record for the fest claim. The administrative record, including the Statement
of Decision, is on file with the Commission. _ _

A

Drqft Parameaisrs & Guidelines
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—

Fax;  (951) 855-2720

Mr. Dawd Wallhouse ‘ ,

‘David Wellhouse & ASBDCiE‘téS, _lnc:.' : Tel: (916) 3668-0244
8175 Kisfer.Blvd, Sulte 121 o P

- Sactamento, CA 85826 Fax: (P16) 368-5723

Office of the County Gounsel
County of SanLuls Obispo -
County Govamimant Centar, Room 386

Tel:  -(B0S) 781-5400
San Luis Obispo, CA 83408 S Fax:  (805) 7814221

Ms. Susan Geanacou

Dapartment of Finance (A-15)
- 915 L Straet, Sults 1180

Sacramento, CA 95814

Tel.  (918) 445-3274

Fax: (918) 324-488B

- Mr. Stewe Kell
Caltiornia’ State Association of Counties

1100 K Strest, Suite 101
Sacramento, CA B5814-3841 Fax: - (216) 441-5607

Tel  (918) 327-7523 .

WM&, Menanne O'Malley
Legislative Analyst's Office (B-29)
p25 L Street, Suite 1000 : :

Sacramento, CA 86814 . “Fax:  (218) 324-4281

Tel: {816) 318-8315
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_Mr. Jim Jaggers

(916) 848-8407

y Tel: .
P.O. Box 1883 .
Carmichas!, CA 25609 Fax:  (918) B4B-B4D7
Ms. Beth Hunter :
Centration, Inc, Tel:  (BBB) 481-2621
8570 Utica Avenus, Sulte 100
Rancho Cucamenga, CA 91730 Fax: (B86)481-2682
Ms. Catherine Van Aken
Attormey General's Office Tal:  (0918) 324-5470
1300 | Streat, 17th Floor . B
P.0Q. Box 844255 Fex: (916) 323-2137

- Bacramento, CA B5814
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“Mr. J. Bradiey Burgess N

Pubiic Resource Managament Group

(916) 677-4233

Newport Beech, CA 92658-1768

o
X
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1380 Leiad Hii Boulevard, Sulte #1086 el

Rogeville, CA 85661 ' ’ Fax: (918) 8772283
Ms. Bonnle 1er Kaurst ~ Claimant

County of San Bsmardino Tal: . (909) 386-B850 -
Office of the Auditor/Controller-Recorder :

222 West Hospitality Lane Fax: (B09) 386-8830
San Bemardino, CA 92415-0018

Mr. Stephen Saucedo

Department of Mental Health (A-31) Tal: - (916) 854-2316
1600 Bth Street, Reom 153 : Co
Sacramantn, CA 85812 Fax: .

- Mr. Jim Spano

State Controller's Office (B-08B) Tek (916) 393.5848
Division of Audits :

300 Capltol Msll, Sulte 518 - Fax: (B16) 327-0B32
Secramento, CA 85814

Ms. Ginny Brummels

State Controlier's Office (B-08) Tel:  {816) 324-0256
Division of Accounting & Reporting ; :
3301 C Strest, Suite 500 Fex: (916) 323-8527 .
Sacramento, CA 'D5816
Ms. Cane Castaned )
Dap-artm‘ent of Finance (A-15) Tal: (91B) 445-3274
915 L Street, 12th Floor

Sacramento, CA 95814 Fax: (916) 323-9584
T, Allan Burdick.

MAXIMUS Tel  (916) 485-8102
4320 Aubum Bhwt,, Suite 2000

Sacramente, CA 95841 Fax:  (918) 485-0111
Mr. Leonard Kaye, Esq. ) .
County of Los Angeles Tel  (213) 974-8584
Auditor-Controllers Office '
500 W. Tempia Street, Room 803 Fax: (213)617-8106
Los Angeles, CA 80012 . T

wir. Glen Everroad

Clty of Nawport Beach Tel  (P49) 644-3127
3300 Nawport Biwd.

P. O. Box 1768 Fax:  (948) 644-3330




