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EXECUTIVE SUMMARY
Background

. The test claim statutes added Title 9.5 to the Code of Civil Procedure, providing new procedures to
govern the resolution of impasses reached in collective bargaining between public employers and
employee organizations representing firefighters and law enforcement officers.

The statutes provided that if an impasse is declared after the parties exhaust their mutual efforts to
reach agreement over matters within the scope of the negotiation, and the parties are unable to agree
to the appointment of a mediator, or if a mediator agreed to by the parties has been unable to effect
settlement of a dispute between the parties, the employee organization can, by written notification
to the employer request that their differences be submitted to an arbitration panel.

The arbitration panel is required to meet with the parties within ten days after its establishment, or
after any additional periods of time mutually agreed upon. The panel is authorized to meet with the
parties, to make inguiries and investigations, hold hearings, and take any other action including
further mediation, that the panel deems appropriate. Five days prior to the commencement of the
arbitration panel’s hearings, each of the parties is required to submit a last best offer of settlement
on the disputed issues. The arbitration panel may, for purposes of its hearings, investigations, or
inquiries, subpoena witnesses, administer oaths, take the testimony of any person, and issue
subpoenas duces tecum to require the production and examination of any employer’s or employee
organization's records. Preexisting statutory provisions apply unless otherwise provided in the test
claim statutes. Among other things, these general arbitration provisions provide procedures for the

conduct of hearings, e.g., notice of hearings, witness lists, admissible evidence, subpoenas, and
depositions.

The panel decides the disputed issues separately, or if mutually agreed, by selecting the last best
. offer package that most nearly complies with specified factors. The panel then delivers a copy of its
decision to the parties, but the decision may not be publicly disclosed for five days. The decision is
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not binding during that period, and the parties may meet privately to resolve their differences and,
by mutual agreement, modify the panel’s decision. At the end of the five day period, the decision as
it may be modified by the parties is publicly disclosed and binding on the parties.

The test claim statutes in their entirety were declared unconstitutional by the California Supreme
Court on April 21, 2003, as violating portions of article XTI of the California Constitution. The basis
for the decision is that the statutes (1) deprived the county of its authority to provide for the
compensation of its employees as guaranteed in article XI, section 1, subdivision (b); and

(2) delegate to a private body the power to interfere with local agency financial affairs and to
perform a municipal function, as prohibited in article XI, section 11, subdivision (a).

Commission’s Decision

On March 29, 2007, the Commission on State Mandates (Commission) reconsidered the Statement
of Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision
adopted on July 28, 2006, was contrary to law. The Commission adopted a new decision and
approved reimbursement for the following state-mandated activities pursuant to article XIII B,
section 6 of the California Constitution and Government Code section 17514.

1. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)}.

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc.
§ 1299.6, subd. (a)). -

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to participate in the arbitration process:

a. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)).

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)).
c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)).

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (2)).

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, subd.
(b))

f. Respond to or make demands for witness lists and/or documents {Code Civ. Proc.,
§ 1299.8).!

g. Make application and respond to deposition requests (Code Civ. Proc., § 1299.8).2
h. Conduct discovery or respond to discovery requests (Code Civ. Proc., § 1299.8).

Because the test claim statutes were declared unconstitutional on April 21, 2003, the reimbursement
period was limited to January 1, 2001 through April 20, 2003. :

! Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (2)(2).
2 Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05.

3 Incorporating by reference Code of Civil Procedure section 1283.05.
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Draft Parameters and Guidelines and Proposed Modifications

Commission staff issued the adopted Statement of Decision and staff’s draft proposed parameters
and guidelines on May 10, 2007.* The proposed reimbursable activities were limited to those
approved in the Statement of Decision.

On June 11, 2007, the County of Napa proposed new reimbursable activities and clarifying changes
to the draft parameters and guidelines and provided a declaration to support their position that the
draft [of the Reimbursable Activities section] does not accurately reflect the full reality of the
Binding Arbitration Program.’ For each mandated activity, the County identifies who implemented
the mandate, and also proposes additional reimbursable activities that are the most reasonable
methods of complying with the mandate.®

The Commission has the authority when adopting parameters and guidelines to include activities
that are considered “the most reasonable methods of complying with the mandate.”’ Therefore,
staff reviewed each of claimant’s proposed changes in order to advise the Commission whether
County’s proposed activities and modifications are “the most reasonable methods of complying
with the mandate,”

Department of Finance Comments

On May 15, 2008, the draft parameters and guidelines, as proposed for modification by claimant
and modified by staff were issued for review and comment.? On June 2, 2008, the Commission was
notified that Finance concurs with the staff recommendation on most of the changes to the preposed
parameters and guidelines.” Finance also finds that the staff recommendation to allow activities as
required by the arbitration panel to be reimbursable is in compliance with the Commission’s
authority to determine the most reasonable methods of complying with the mandate, Finance

' recommends and staff concurs that a limitation on expert witness costs should be added to Part C.
Non-Reimbursable Activities of Section IV. Reimbursable Activities.

No other comments were submitted on the draft staff analysis and draft parameters and guidelines.
Recommendation

Staff recommends that the Commission addpt the Draft Parameters and Guidelines, as modified by
the claimant, staff, and the Department of Finance (beginning on page 19), and allow
reimbursement for the most reasonable methods of complying with the mandate.

Staff also recommends that the Commission authorize staff to make any non-substantive, technical
corrections to the parameters and guidelines following the hearing,

* See Exhibit A.
% See Exhibit B.

§ See Attachment 1 for Napa County’s Chronology: Collective Bargaining Process, Mediation, and
Binding Arbitration.

7 California Code of Regulations, title 2, section 1183.1, subdivision (a)(1)(A)(4).
¥ See Exhibit C.
¥ See Exhibit D.
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Chronology

10/24/2001 Test claim filed by the City of Palos Verdes Estates

07/28/2006 Commission adopted Statement of Decision denying test claim

08/16/06 Requesf for reconsideration filed with the Commission .

10/04/06 Commission granted the request for reconsideration

01/23/2007 County of Napa joined as co-claimant

03/29/2007 Commission adopted Statement of Decision on reconsideration

05/10/2007 Commission staff issued draft proposed parameters and guidelines

06/11/2007 County of Napa filed comments on staff’s proposed parameters and guidelines
05/15/2008 Commission issues draft staff analysis and proposed parameters and guidelines

06/02/2008 Department of Finance filed comments on draft staff analysis and proposed
parameters and guidelines

06/06/08 Commission staff issues final staff analysis and proposed parameters and
guidelines

Discussion

Commission staff issued the adopted Statement of Decision and staff’s draft proposed parameters
and guidelines on May 10, 2007.'° The proposed reimbursable activities were limited to those
approved in the Statement of Decision.

On June 11, 2007, the County of Napa proposed new reimbursable activities and clarifying changes
to the draft parameters and guidelines and provided a declaration to support their position that the
draft [of the Reimbursable Activities section] does not accurately reflect the full reality of the
Binding Arbitration Program.'' The declaration by Deputy County Counsel Jacqueline Gong
describes the County’s rationale for the steps taken to comply with the Binding Arbitration statute.
The County explains that “[a]t each step of the arbitration process, any number of individuals spend
time and resources-as a necessary part of participation in the program.” Thus, for each mandated
activity, the County identifies who implemented the mandate, and also proposes additional
‘reimbursable-activities that are the most reasonable-methods of complying with the mandate:

The Commission has the authority when adopting parameters and guidelines to include activities
that are considered “the most reasonable methods of complying with the mandate.”'? Therefore,
staff reviewed each of claimant’s proposed changes in order to advise the Commission whether

County’s proposed activities and modifications are “the most reasonable methods of complying
with the mandate.”

The test claim statute added new section 1281.1 of the Code of Civil Procedure which states that
any request to arbitrate made pursuant to subdivision (a) of section 1299.4 shall be considered as
made pursuant to a written agreement to submit a controversy to arbitration. Further, section

"% See Exhibit A.
' See Exhibit B.
12 California Code of Regulations, title 2, section 1183. 1, subdivision (a)(1)(A)(4).
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1299.8 of the Code of Civil Procedure specifies that unless otherwise provided in this title, Title 9
{commencing with Section 1280) shall apply to any arbitration proceeding undertaken pursuant to
the test claim statute. Further, section 1282.4, subdivision (a}, Code of Civil Procedure, states that a
party to the arbitration has the right to be represented by an attorney at any proceeding or hearing in
arbitration. Throughout this staff analysis, references are made to section 1299.8 and specific Title

9 sections that are incorporated in by reference and that are applicable to the binding arbitration
proceeding. 4 ‘

Section IV. Reimbursable Activities

The County of Napa proposed amendments to clarify the activities and costs that are reimbursable.
The bold text is staff’s original proposed language (as approved in the Statement of Decision) and

the underlined text is claimant’s proposed modification. Staff’s findings and recommendations
follow: '

la. Selecting an arbitration panel member which includes attomey, staff and negotiator

time to research potential members, prepare for the selection, and brief the panel member.
(Code Civ. Proc., § 1299.4, subd. (b))

The County proposes that language be added, clarifying that reimbursement for “selecting an
arbitration panel member” includes reimbursement for “attorney, staff, and negotiator time to
research potential members, prepare for the selection, and brief the panel member.” According to
County,

In January 2001, {the Napa County Deputy Sheriff’s Association] DSA requested
that disputed economic issues under negotiations with the County be submitted to
arbitration pursuant to California Code of Civil Procedure Section 1299 et seq ...
After consultation with other agencies, and meetings between the County’s
Human Resources Director and legal counsel, the County designated its
arbitration panel member. The selection of the partisan member is key as this
member represents the employer’s perspective. Strategically, the County sought
a panel member who would have a fundamental knowledge about the collective
bargaining process and an understanding of County operations and funding,
including county structures, staffing patterns, law enforcement operations, this ...
member needed to enhance the neutral arbitrator’s understanding of the technical
aspects of the County’s economic positions. For these reasons, the County spent
some time researching, consulting, and evaluating who best would represent the
Coun.ty.13

The test claim statute establishes the arbitration panel consisting of three members; two representing
the parties and one impartial person acting as chairperson.M

The Commission found that once arbitration is triggered under Code of Civil Procedure section
1299.4, the activities initiated by the local public agency employer to participate in arbitration are
not discretionary. Selection of the County’s panel representative is key 1o the arbitration
proceeding. Therefore, staff finds that the proposed activities “to research potential members and
prepare for the selection™ are necessary to perform the mandated activity of selecting the agency
panel member and constitute reasonable methods of complying with the mandated program.

13 gee Exhibit B, Declaration of Jacqueline M. Gong (County’s Declaration), Paragraph 2.
14 ¢ode of Civil Procedure section 1299.4, subdivision (b).
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Once the panel member is selected, staff finds that the activity to brief the member is reasonably
necessary for the local agency public employer to participate in the arbitration. Although the

. Commission recognized that this activity was not expressly required by the test claim statute, staff
finds that it is a reasonable method of complying with the mandated program and thus should be
reimbursable.

Therefore, staff recommends approval of County’s proposed language.

1b. This also includes attorney, staff, and negotiator time to vet and select a neutral
arbitrator -

County also proposes reimbursement for attorney, staff, and negotiator time to “vet and select a
neutral arbitrator, as the third panel member.”

The test claim statute provides a procedure for the panel members (arbitrators selected by the
parties) to select a neutral chalrperson an impartial person with experience in labor and
management dispute resolution.'” And, in the event the parties are unable or unwilling to agree
upor a third person to serve as chairperson, an alternate process specifies that the two members of
the arbitration panel shall jointly request from the American Arbitration Association or the
California State Mediation Service, a list of impartial and experienced persons who are familiar
with matters of employer-employee relations. If after five days of receipt of the list, the two panel
members cannot agree on which of the listed persons shall serve as chairperson, they shall, within
two days, alternately strike names from the list, with the first panel member to strike names being
determined by Jot. The last person whose name remains on the list shall be cheurperson.|6

- Code of Civil Procedure section 1280, subdivision (d) defines “neutral arbitrator” as an arbitrator
. who is (1) selected jointly by the parties or by the arbitrators selected by the parties or (2) appointed
by the court when the parties or the arbitrators selected by the parties fail to select an arbitrator who
was to be selected jointly by them.

In the test claim proceeding, claimants sought reimbursement for time of the agency negotiators,
staff and counsel in vetting and selecting a neutral arbitrator. The Commission’s decision
concludes that the test claim statutes require the arbitration panel members selected by the parties,
rather than the employer or employee organization to select the neutral third panel meniber to act as
chairperson. However, the decision is silent as to activities that may occur if the two panel
members allow the parties to select the neutral third panel member to act as chairperson.

In her declaration, Deputy County Counsel Jacqueline Gong states:

In preparation of selecting a neutral arbitrator, legal counsel conducted extensive research on
prospective neutral arbitrators: analyzing their backgrounds and arbitration experience,
gathering former decisions and contacting agencies who had participated in arbitration
hearings with them, It was essential for the County to vet the prospective arbitrators.
Strategically, due to the complicated data analysis the County anticipated it would need to
present at the hearing, the County evaluated arbitrators for their ability and comfort with
handling extensive factual information and analysis and for a liberal approach to admitting
evidence. After further discussions between the County’s [arbitration panel member]
Human Resources Director and legal counsel, the County planned its approach in

‘ '* Code of Civil Procedure section 1299.4, subdivision (b).

- '® Code of Civil Procedure section 1299.4, subdivision (c).
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participating in the joint selectmn of the neutral arbitrator. The County and DSA jointly -
selected a neutral arbitrator.'”

According to this declaration, “[i]t was essential for County to vet the prospective arbitrators.” This
1s consistent with the Commission’s Statement of Decision, that “activities initiated by the local
public agency employer to participate in arbitration are not discretionary.” Since the mandated
program could not proceed without selection and participation of a neutral arbitrator as the third
panel member and chairperson, staff finds that County’s participation in the selection process is
necessary to participate in the arbitration process, and thus should be reimbursable.

Staff also finds that it was reasonably necessary for the County or any other local agency employer
to “vet” a person who is proposed for nomination or appointment as neutral arbitrator. Since the
arbitration panel is a three-person panel, the neutral chairperson’s “ability and comfort with
handling extensive factual information and analysis and for a liberal approach to admitting
evidence” were critical to the outcome of the binding arbitration. The County would not be able to
make this assessment without “vetting” persons proposed for nomination or appointment as neutral
arbitrator. Thus, staff finds that the County’s proposed activities of “vetting and selecting a neutral
arbitrator” are the most reasonable methods to implement the binding arbitration process.
Therefore, staff recommends approval of the additional activities to allow reimbursement for the
County’s participation in the selection of the neutral third panel member to act as chairperson.

2. Submitting the last best final offer of settiement to the arbitration panel which
includes attorney and staff time to prepare for and draft the last best final offer for .
submission as well as attorney, staff and board members’ time for consultation with
governing board (Code Civ. Proc., § 1299.6, subd. (a)).

The County requests reimbursement for attorney and staff time to prepare for and draft the last best
final offer for submission as well as attorney, staff and board members’ time for consultation with
the governing board. In her declaration, Deputy County Counsel Jacqueline Gong stated:

In April 2001, the parties and legal counsel met with the arbitration panel to submit their last
best final offers of settlement ... At this meeting, the parties further settled on two economic
proposals. In preparation for the meeting, staff and legal counsel prepared and drafted the

-.County’s last best ﬁnal offer for submission after consultation with the County’s Board of ..
Supervisors.'®

Code of Civil Procedure section 1.299.6, states, in relevant part, as follows:

(a) Once the arbitration process is triggered, the arbitration panel shall direct that five days
prior to beginning its hearings, each of the partles shall submit the last best offer of
settlement as to each of the issues within the scope of the arbitration ... made in bargaining
as a proposal or counterproposal and not previously agreed to by the parties prior to any
arbitration request made pursuant to subdivision (a) of Section 1299.4. ... (Emphasis
added.)

(b) Notwithstanding the terms of subd1v151on (a), the parties by mutual agreement may elect
to submit as a package the last best offer of settlement made in bargaining as a proposal or
counterproposal on those issues within the scope of arbitration, as defined in this title, not

\7 See Exhibit B, County’s Declaration, Paragraph 3.

'8 gee Exhibit B, County’s Declaration, paragraph 4.
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previously agreed to by the parties prior to any arbitration request made pursuant to
subdivision (a) of Section 1299.4. ...

The Commission’s decision on reconsideration states that “the test claim statutes do not, however,
require the local public agency employer to prepare for and consult with the governing board
regarding the last best offer of settlement. Thus, the only activity required is to submit the last best
final offer of seftlement to the arbitration panel, and, therefore, that activity alone is state-mandated
and subject to article XIII B, section 6.” (Emphasis in Statement of Decision.)

The last best offer of settlement is limited to the issues within the scope of arbitration made in
bargaining as a proposal or counterproposal and not previously agreed to by the parties prior to
any arbitration request. Scope of arbitration means “economic issues, including salaries, wages
and overtime pay, health and pension benefits, vacation and other leave, reimbursements,
incentives, differentials, and ali other forms of remuneration.'!® Thus, based on the statutory
description, the last best offer of settilement pre-exists any arbitration request made pursuant to
subdivision (a) of section 1299 .4, because it was made in bargaining as a proposal or
counterproposal and not previously agreed to. Therefore, staff finds that claimant’s proposed new
activity to “prepare for and draft the last best final offer for submission as well as attorney, staff and
board members’ time for consultation with the governing board” should be denied because as
defined, the last best final offer preexists the mandated activity.

However, staff finds that if during the arbitration process, the local agency’s last best final offer of
settlement changes, and the arbitration panel directs the parties to resubmit their offers, that it is
reasonably necessary to respond to the panel and to update the “last best final offer of settlement.”
If this occurs, then it would also be reasonably necessary for the local agency’s staff, negotiator, and
attorney, to confer with the governing board in closed session before revising and submitting an
updated offer. Thus, staff recommends approval of claimant’s proposed reimbursable activities, as
modified by staff below, because the proposed reimbursable activities are reasonably necessary to
carry out the mandated program.

If directed by the arbitration panel to resubmit the last best final offer:

¢ Attorney and staff time to redraft and resubmit the “last best final offer.”-

s Attorney, staff, and board members’ time to consult with the governing board regarding
modifications to the last best final offer,

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the
scope of which is defined in Code of Civil Procedure section 1299.3, subdivision (g),

the following activities required by the arbitration panel or to participate in the
arbitration process:

The Commission recognized that Code of Civil Procedure section 1299.8 states that, unless
otherwise provided in the test claim statutes, the general provisions regarding arbitratidn found in
the Code of Civil Procedure (§ 1280 et seq.) are applicable to binding arbitration proceedings under
the test claim statutes. The relevant portions of these general arbitration provisions establish
procedures for the notice and conduct of hearings, witness lists, admissible evidence, subpoenas,
and depositions. (§ 1282 et seq.) Section 1299.9, subdivision (b) states that, unless otherwise
agreed to by the parties, the costs of the arbitration proceeding and the expense of the arbitration
panel, except those of the employer representative, shall be borne by the employee organization.

' Code of Civil Procedure section 1299.3, subdivision (g).
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Thus, the public agency employer is responsible for costs of its agency panel member, but not the
cost of the proceeding or the other panel members. ,

In the Statement of Decision, the Commission made the following findings:

Once arbitration is triggered under Code of Civil Procedure section 1299.4, the
arbitration panel within the scope of its authority, may direct the parties to
perform specified activities. Since the arbitration proceeding, once triggered, is
mandatory, the Commission finds that the activities directed by the arbitration
panel or activities initiated by the local public agency employer to participate in
arbitration are not discretionary. As noted ... the arbitration panel’s authority
includes meeting with the parties or their representatives, making inquiries and
investigations, holding hearings and taking any other action including further
mediation that the arbitration panel deems appropriate, as well as subpoenaing
witnesses, administering ocaths, taking the testimony of any person, issuing
subpoenas duces tecum to require the production and examination of any
employer’s or employee organization’s records, books, or papers relating to any
subject matter before the panel. '

The plain language of the test claim statutes does not require the local public
agency, or its staff or governing board to prepare for hearings, prepare expert
witnesses, prepare a closing brief, or consult with its panel member prior to the
issuance of the award. Nor does the plain language of section 1299.7,
subdivision (a), require the local public agency or its staff or governing board to
negotiate with the employee organization representatives based on the award.
Further the plain language of the test claim statutes does not require the
employer’s arbitration panel member to participate in pre-arbitration meetings
with local agency staff, consult with local agency staff prior to issuance of the
award, consult in closed session with the arbitration panel, or consult with local
agency staff and the governing board regarding the award. However, to the
extent that any of the above activities are directed by the arbitration panel within
the scope of its authority, the activity is state-mandated.

Thus, once arbitration is triggered under Code of Civil Procediire'seqtion 1299 .4, the Commission
determined that the following activities to participate in the arbitration process or as required by the
arbitration panel are state-mandated and subject to article XII B, section 6:

A. Meet with the arbitration panel.
Cooperate in inquiries or investigations.
Participate in mediation.

Participate in hearings.

Respond to subpoenas and subpoenas duces tecuri.

MmUY 0w

Respond to or make demands for witness lists and/or documents.

Q

. Make application and respond to deposition requests.
H. Conduct discovery or respond to discovery requests.

The state-mandated activities identified above were included in staff’s draft proposed parameters .
and guidelines. The County of Napa proposed changes to each activity; clarifying who performs
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the activity and identifying related activities that are reasonably necessary to implement the
mandated program. The original state-mandated activities (bold text) and County’s amendments
(underlined text) were reviewed by staff and are discussed below.

County proposes adding activities that were denied in the Commission’s decision because they were
not expressly required by statute. However, the Commission also determined that to the extent that
any of the specified activities are directed by the arbitration panel within the scope of its authority,
the activity is state-mandated. Thus, it is necessary to review the proposed activities and to
determine if they are directed by the arbitration panel or are reasonably necessary to implement the
mandated program. Otherwise, County’s proposed additional activities would be inconsistent with
the Commission’s Statement of Decision and should be denied.

A. Meet with the arbitration panel which includes attornev, staff, agency panel member
and negotiator time to prepare for and to meet with the panel. This also includes agency

panel member time for consulting in closed session with the panel; attorney, staff,
agency pane! member and negotiator time to consult with the panel member prior to the
issuance of the award; and attorney, staff, agency panel member, governing board and
negotiator time to consult regarding the award.2’ (Code Civ. Proc. § 1299.5, subd. {a).)

B. Participate in inquiries or investigations which include attorney and staff time to
prepare for and respond to inguiries or investigations. (Code Civ. Proc. § 1299.5, subd.

(a).)

~ C. Participate in mediation which includes attorney and staff time to prepare for and
participate in the mediation process. (Code Civ. Proc. § 1299.5, subd. (a).)

The County proposes clarifying changes which expand the mandated activities and specify which
agent or representative of a local agency may be reimbursed for performing the mandated activity.

The Commission found that once triggered, the arbitration proceeding is mandatory, and the
activities directed by the arbitration panel or activities initiated by the local public agency employer
to participate in arbitration are not discretionary. Section 1299.5, subdivision (a), provides that the
arbitration panel, shall, within 10 days of its establishment or any additional periods to which the
parties agree, meet with the parties or their representatives, either jointly or separately.

Nothing in the Commission’s Statement of Decision, the test claim statute, or mandates case law
restricts an eligible claimant from being reimbursed for increased costs incurred for the cost of
attorney, staff, or negotiator time for this program. Further, section 1282.4, subdivision (a), Code of
Civil Procedure, states that a party to the arbitration has the right to be represented by an attorney at
any proceeding or hearing in arbitration.

Thus, staff finds that it is reasonably necessary for a local agency to assign state-mandated activities
for the purposes of this mandated program to an attorney, staff, or negotiator to perform. Staff also
finds that it is reasonably necessary to “prepare” for meetings, inquiries or investigations,
mediation, hearings with the panel, and to consult with the agency panel members jointly or
separately.

Sec{tion. 1299.9, subdivision (b) states that unless otherwise agreed to by the parties, the costs of the
arbitration proceeding and the expenses of the arbitration panel, except those of the employer
representative, shall be borne by the employee organization.

%% The analysis of last activity proposed by County is on page 14 of this analysis.
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The Commission’s decision states:

The plain language of the test claim statutes does not require the employer’s
arbitration panel member to participate in pre-arbitration meetings with local
agency staff prior to the issuance of the award, consult in closed session with the
arbitration panel, or consult with local agency staff and the governing board
regarding the award. However, to the extent that any of the activities are directed
by the arbitration panel within the scope of its authority, the activity is state-
mandated.

Section 1299.5, subdivision (a), provides that the arbitration panel, shall, within 10 days of its
establishment or any additional periods to which the parties agree, meet with the parties or their
representatives, either jointly or separately, make inquiries and investigations, hold hearings, and
take any other action including further mediation, that the arbitration panel deems appropriate.
Additionally, section 1299.8 states that, unless otherwise provided in the test claim statutes the
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to
binding arbitration proceedings under the test claim statutes.

Staff also finds that it is reasonably necessary to “prepare for, respond to, or participate in inquiries
or investigations, mediation, and hearings with the panel.

Therefore, staff recommends approval of County’s proposed language as described above.

Depositions and Discovery Requests

D Make application and respond to deposition requests which includes attorney and

staff time to research, prepare to make or respond to requests, pather responsw

documents. meet with witnesses and others to obtain responses or responsive documents
or requests and draft and serve responses or requests. (Code Civ. Proc., § 1299.8.)*

E. Conduct discovery or respond to discovery requests which includes attornev and staff
time to research, prepare to make or respond to requests, pather responsive documents,
meet with witnesses and others to obtain responses or responsive documents or
discovery requests and draft and serve responses or discovery requests. {(Code Civ.
Proc., § 1299.8.)*

Section 1299.8 states that, unless otherwise provided in the test claim statutes the general provisions
regarding arbitration found in the Code of Civil Procedure are applicable to binding arbitration
proceedings under the test claim statutes. Section 1283.05 of the Code of Civil Procedure sets forth
detailed procedures regarding the rights of parties to take depositions and to obtain discovery
regarding the subject matter of the arbitration, and, to that end, to use and exercise all of the same
rights, remedies, and procedures, as if the arbitration were pending in a civil action in superior
court, subject to the limitations as to depositions set forth in section 1283.05, subdivision (e). State
law also gives arbitrators the power to enforce the rights, remedies, procedures, duties, liabilities
and obligations of discovery, by the imposition of the same terms, conditions, consequences,
liabilities, sanctions, and penalties as can be or may be imposed in a civil action by a superior court,
except the power to order the arrest or imprisonment of a person.

2! Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05. .

2 1ncorporating by reference Code of Civil Procedure section 1283.05.
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According to the County’s declaration:

As with any arbitration process, the County, through its staff and legal counsel,
prepared and responded to requests for discovery and other inquiriesz 3for
information, served and drafted responses/responsive documents....

As agreed to with the arbitration panel, the County prepared its response to
DSA’s request for budgetary documentation and the evidentiary exhibits for the
hearing. This preparation entailed considerable time and resources, not only of
legal counse] and County Human Resources staff, but of staff from the County
Executive Office and Auditor-Controller. The compilation of fiscal data and
analysis far exceeded what the County typically gathered in preparation of its
routine negotiations, including past & present annual budgets and projections,
budget updates, information on wage increases for employees over the span of ten
years, data demonstrating revenue losses and gains, debt service levels, County
funding priorities, data on general reserve set-asides and other budget and
spending limitations.?*

Based on the application of section 1283.05 to the arbitration proceeding, through section 1299.8,
staff finds that County’s proposed changes to the activities related to depositions and discovery are
reasonably necessary to participate in the state-mandated arbitration proceeding. Therefore, staff
recommends approval of County’s proposed language, as stated above.

Subpoenas, Witnesses, and Hearing

F. Respond to subpoenas and subpoenas duces tecum which includes attorney and staff
time to research, prepare to respond to subpoenas, gather responsive documents, meet
with witnesses and others to obtain responses or responsive documents, draft and serve
responses. (Code Civ. Proc. § 1299.5, subd. (b).)

G. Respond to or make demands for witness lists and/or documents which includes
attorney and staff time to research. prepare to make or respond to demands, gather
responsive documents. meet with witnesses and others to obtain responses or responsive

documcnts or demands and draft and serve demands or responses. (Code Cw Proc., §
1299.8.)%

H. Vet, select and prepare exp' e& witnesses as well as prepare general witnesses (attorney,
staff and negotiator time). (Code Civ. Proc. § 1299.5, subd. (a).)

I. Participate in hearings which include attorney, staff, witness and negotiator time to
prepare for and participate in the hearings . (Code of Civ. Proc., § 1299 5, subd. (a).)

Staff finds that the changes proposed by County, clanfy and are consistent with the Commission’s
decision, specify whose time is reimbursable, and are reasonably necessary te implement the

binding arbitration mandate. Therefore, staff recommends approval of County’s proposed language
for the following reasons:

2 See Exlnblt B, County’s Declaration, paragraph 7.
* See Exhibit B, County’s Declaration, paragraph 5.

2 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2).
26 11.:
Ibid.
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Code of Procedure section 1299.8 states that, unless otherwise provided in the test claim statutes the
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to
binding arbitration proceedings under the test claim statutes. :

Code of Civil Procedure section 1299.5, subdivision (b) authorizes the arbitration panel to subpoena
witnesses, administer oaths, take the testimony of any person, and issue subpoenas duces tecum to
require the production and examination of any employer’s or employee organization’s records,
books, or papers relating to any subject matter before the panel. Section 1282.2 prescribes these
hearing procedures for arbitrations and includes specific procedures regarding witness lists.

Staff finds that claimant’s proposed changes to the activity “to respond to or make demands for
witness lists and/or documents™ and the proposed reimbursable activities, “Vet, select and prepare
expert witnesses as well as prepare general witnesses™ are reasonably necessary to comply with the
procedures set forth in Code of Civil Procedure section 1282.2, subdivision (a)(2) which is
incorporated by reference in section 1299.8. County’s proposed new activities are reasonably
necessary to participate in arbitration hearings and are consistent with the Commission’s decision.

Moreover, County Counsel Gong, states in her declaration:

The three-day hearing involved attorney, staff and witness time to prepare and
participate in the hearing...To effectively participate in the arbitration hearing,
the County searched for and retained expert witnesses to analyze the fiscal impact
of proposed economic issues on the County and its ability to pay, as well as to
study the comparability of the County’s economic proposals to similarly situated
agencies. Expert witnesses developed analytical studies and prepared for
testifying at the arbitration hearing with the assistance of legal counsel. General
witnesses were also identified and prepared for testifying about County budgets,
revenue and financial commitments.

Staff finds that pursuant to section 1283.2 of the Code of Civil Procedure, except for the parties to
the arbitration and their agents, officers and employees, all witnesses appearing pursuant to
subpoena are entitled to receive fees and mileage in the same amount and under the same
circumstances as prescribed by law for witnesses in civil actions in the superior court. The fee and
mileage of a witness subpoenaed upon the application of a party to the arbitration shall be paid by
such party. The fee and mileage of a witness subpoenaed solely upon the determination of the
neutral arbitrator shall be paid in the manner provided for the payment of the neutral arbitrator’s
expenses, and is not reimbursable under this mandate. In comments dated June 2, 2008,
Department of Finance recommends adding the limitation on expert witness costs to Part C. Non-
Reimbursable activities, of Section I'V. Reimbursable Activities, as follows:

7. fee and mileage of a witness subpoenaed solely upon the determination of the neutral
arbitrator.

Staff agrees with this recommendation and has added this language to the proposed parameters and
guidelines.

The parties to the arbitration are entitled to be heard, to present evidence and to cross-examine
witnesses appearing at the hearing, but rules of evidence and rules of judicial procedure need not be
observed. On request of any party to the arbitration, the testimony of witnesses shall be given under
oath.

27 Exhibit B, County’s Declaration, paragraph 6.
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- AFTER THE ARBITRATION HEARING (Additional Activities Proposed by County)

1. Prepare and submit additional written evidence and closing brief {attorney and staff time).

The County proposes adding “prepare and submit additional written evidence and closing brief” to
the Reimbursable Activities.

However, the Commission made the following finding in its Statement of Decision:

Further, the plain language of the test claim statute does not require the local
public agency, or its staff, or governing board ... to prepare a closing brief ...
However, to the extent that any of the above activities are directed by the
arbitration panel within the scope of its authority, the activity is state-mandated.

In paragraph 7 of her declaration, County Counsel Gong stated:

.. The three-day hearing involved attorney, staff and witness time to prepare and
participate in the hearing. Following the hearing, legal counsel and staff at the
direction of the arbitration panel prepared the submission of additional written
evidence and closing briefs.

The County prepared and submitted additional written evidence and closing brief following the
arbitration hearing. Based on the County’s declaration, staff finds that these activities were directed
by the arbitration panel, and thus are state-mandated. Therefore, staff recommends approval of
claimant’s proposed reimbursable activities, as modified by staff, because they are state-mandated.

2. Attorney, staff. agency panel member and negotiator time to consult with the agency panel
_member prior to the i issuance of the award.

3. Attorney, staff, agency panel member, governing board. and negotiator time to consult
regarding the award [subd. (b)]. (Code Civ. Proc. § 1299.5, subd. (a).)

The County proposes two new activities that follow the arbitration hearing. After the hearing, the
panel decides the disputed issues separately, or if mutually agreed by selecting the last best final
offer package that most nearly complles with statutory factors.”® The statutory factors are as
follows

‘o The stipulations of the parties.
' -o The interest and welfare of the public.
» The financial condition of the employer and its ability to meet the costs of the award.

» The availability and sources of funds to defray the cost of any changes in matters within
the scope of arbitration.

» Comparison of matters within the scope of arbitration of other employees performing
similar services in corresponding fire or law enforcement employment.

» The average consumer prices for goods and services, commonly known as the Consumer
Price Index.

» The peculiarity of requirements of employment, including, but not limited to, mental,
physical, and educational qualifications, job training and skills, and hazards of
employment,

%8 Code of Civil Procedure section 1299.6, subdivisions (a) and (b).
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e Changes in any of the foregoing that are traditionally taken into consideration in the
determination of matters within the scope of arbitration.”

The panel then delivers a copy of its decision to the parties, but the decision may not be publicly
disclosed for five days. The decision is not binding during that period, and the parties may meet
privately to resolve their differences and, by mutual agreement, modify the panel’s decision. At the
end of the five day period, the decision as it may be modified by the parties is publicly disclosed
and is binding on the parties.

The Commission did not make a finding on the County’s proposed activities and the test claim
statute does not expressly require the attorney, staff, agency panel member, governing board, or
negotiator to consult prior to the issuance of the award or regarding the award. However, staff finds
that the proposed activities are reasonably necessary to perform the mandated activity to participate
in the arbitration process and are reasonable methods of complying with the mandated program.
Without consulting with any of the parties identified above, there is no way for the County to
determine if by mutual agreement, the panel’s decision can be modified before the end of the five
day period or if the panel’s decision will be binding. Therefore, staff recommends approval of the
County’s additional proposed activities, as modified by staff.

* Staff Recommendation
Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by
claimant, staff, and Department of Finance (beginning on page 19), and allow reimbursement for
thé most reasonable methods of complying with the mandate. .

Staff also recommends that the Commission authorize staff to make any non-substantive, technical
corrections to the parameters and guidelines following the hearing. .

2 ode of Civil Procedure section 1299.6, subdivision (c).
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Attachment 1

Chronology: Collective Bargaining Process, Mediation, and Binding Arbitration

July 2000 Napa County begins collective bargaining process with Deputy Sheriff’s
Association. ‘

November, Mediation — four occasions

December,

January,

February

Jan. 16, 2001 During mediation, the DSA requested economic issues be submitted to binding
arbitration.

County consulted with other agencies; the County’s Human Resources
Director met with legal counsel.

February 20, Last day of mediation ...

2001 County designated its Human Resources Director as its partisan panel

member; DSA designated its panel member.

Discussions between the County’s Human Resources Director and legal '
counsel, the County planned its approach in participating in the joint selection
. of the neutral arbitrator,

March County and DSA jointly designated impartial chairperson.
April 17,2001 | Parties met with arbitration panel

e [dentified the disputed economic issues

 Established hearing timetable for exchange of requested information,
exhibits, witness lists

*  Apgreed on hearing dates.

Parties settled on two economic proposals on retirement and dental benefits.

April 17 —May | Parties conducted discovery and exchanged documents as agreed to with the
22 arbitration panel.

Responses to discovery requests involved staff time and resources from the
Human Resources Division, County Executive Office and Auditor-

Controller’s Department. County also incurred costs for legal counsel, both
in-house and retained outside counsel.

County searched for and retained expert witnesses to analyze the fiscal impact
of proposed economic issues on the County and its ability to pay, as well as to
study the comparability of the County’s economic proposals to similarly

‘ _ situated agencies.
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Expert witnesses developed analytical studies and prepared for testifying at the
arbitration hearing with the assistance of legal counsel.

General witnesses were also identified and prepared for testifying about
County budgets, revenue and financial commitments.

Legal counsel drafted county’s last best final offer for submission after
consulting with the Board of Supervisors.

May 17

(5 days before hearing) Parties submitted last best final offer from
negotiations.

May 22

Parties participated in hearing — 3-days

Legal counsel, staff, expert and general witnesses.

At the direction of the arbitration panel, County through its staff and legal
counsel prepared the submission of additional written evidence and closing
briefs.

Panel selects the party’s last best offer on each disputed economic issue that
most nearly adheres to specified factors under CCP 1299.6.

September
2001

Panel issued its decision.

5 Days later, binding decision was made public by the county.

18 Binding Arbitration, 81-TC-07
PsdCs, FSA




Hearing: June 26, 2008
J://mendates/2001/011207/PsGs/FINALPSGSDRAFT060408

FINAL DRAFT PARAMETERS AND GUIDELINES,
AS PROPOSED FOR MODIFICATION BY CLAIMANT

AND MODIFIED BY STAFF AND DEPARTMENT OF FINANCE

Code of Civil Procedure Sections 1299.2,
1299.3, 12994, 1299.5, 1299.6, 1299.8 and 1299.9

Statutes 2000, Chapter 306

Binding Arbitration
01-TC-07

Reimbursement Period: January 1. 2001. through April 30, 2003

I. SUMMARY OF THE MANDATE

On March 29, 2007, the Commission on State Mandates (Commission) adopted a Statement of
Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision
adopted-on July 28, 2006, was contrary to law, and, in applying the appropriate law to the test
claim, the test claim statutes mandate the following activities: . '

1. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)).

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc.
§ 1299.6, subd. (a)).

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to participate in the arbitration process:

a, Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)).
b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)).

c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)).

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, |
subd. {b)). -

f. 1§{e;52p909n<81)t(l) or make demands for witness lists and/or documents (Code Civ. Proc.,

g. Make application and respond to deposition requests (Code Civ. Proc., § 1299.8).2
h. Conduct discovery or respond to discovery requests (Code Civ. Proc., § 1299.8).°

! Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2).

? Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05,
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The Commission found that these activities constitute a “program™ as well as a “new program or
higher level of service.” Furthermore, the Commission found that the activities impose “costs
mandated by the state” within the meaning of article XIII B, section 6 of the California
Constitution, and Government Code section 17514.

II. ELIGIBLE CLAIMANTS

Pursuant to Code of Civil Procedure section 1299.2, any city, county, and city and county
employing firefighters and/or law enforcement officers, as defined in Code of Civil Procedure
section 1299.3, that incurs increased costs as a result of this reimbursable state-mandated
program is eligible to claim reimbursement of those costs, except a city, county, or city and

- county governed by a charter that was amended prior to January 1, 2001, to incorporate a

requirement for resolving employment disputes via binding arbitration (Code Civ. Proc.,
§ 1299.9, subd. (a)).

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The test
claim was filed on October 24, 2001, establishing eligibility for fiscal year 2000-2001. However,

* the operative date of the test claim statutes, as enacted by Statutes 2000, chapter 206, is

January 1, 2001. Moreover, the test claim statutes were declared unconstitutional by the California
Supreme Court on April 21, 2003. Therefore, the reimbursement period for costs incurred
pursuant to Statutes 2000, chapter 906, is limited to January 1, 2001, through April 30, 2003.

Actual costs for one fiscal year shall be included in each claim. Pursuant to Government Code -
section 17561, subdivision (d)(1){A), all claims for reimbursement of initial fiscal year costs
shall be submitted to the State Controller within 120 days of the issuance date for the claiming
instructions.

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564,

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and
declarations. Declarations must include a certification or declaration stating, “1 certify {(or
declare) under penalty of perjury under the laws of the State of California that the foregoing is
true and correct,” and must further comply with the requirements of Code of Civil Procedure
section 2015.5. Evidence corroborating the source documents may include data relevant to the

3 Incorporating by reference Code of Civil Procedure section 1283.05.
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reimbursable activities otherwise in compliance with local, state, and federal government
requirements. However, corroborating documents cannat be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

A. Selection of Local Agency Panel Member and Neutral Chairperson .
1. Select an arbitration panel member, which includes attorney, staff and negotiator time

to research potential members. and prepare for the selection,

2. Brief the panel member, which includes panel member, attorney, staff, and negotiator
time.
3. Vet and select a neutral arbitrator which includes attorney, staff and negotiator time to

research potential candidates for neutral chairperson. (Code Civ. Proc. § 1299 4,
subd. (b), subd. (c), § 1299.8.)

‘B. Arhitration Process {(includes agency panel member, attorney, staff. and negotiator time)

Once the arbitration is triggered under Code of Civil Procedure section 1299.4, the scape of
which is defined in Code of Civil Procedure section 1299.3, subdivision (g), the following
act1v1t1es are relmbursable to participate in the arb1trat10n process and when directed by the
panel:~

1. Prepare for and meet with the arbltratlon panel in_open or closed session, either jointly
or separately. (Code Civ. Proc., § 1299.5, subd. (a)).

2. Submit the last best final offer of settlement to the arbitration panel, five days before
the hearing, or as may be mutually agreed to by the parties.

3. Conduct discovery or respond to discovery requests, which includes time to research,

_ prepare to make or respond to requests. gather responsive documents, and meet with
witnesses and others to obtain responses or responsive documents or discovery requests
and draft and serve responses or discovery requests. (Code Civ. Proc., § 1299.8.)*

4. Prepare for, respond to, and part1c1pate in 1nqu1nes or investigations Code Civ. Proc.-,
§ 1299.5, subd. (a)):- » e : ,

+:5. Respond to subpoenas and subpoenas duces tecum, which includes time to prepare to
respond to subpoenas, gather responsive documents, meet with witnesses and others to
obtain responsive documents draft and service responses. (Code Civ. Proc., § 1299.5,
subd. (b).)

6. Respond to or make demands for witness lists and/or documents, which includes time
to research, prepare to make or respond to demands, gather responsive documents, and
meet with witnesses and others to obtain responses or responsive documents or demands
and draft and serve demands or responses. (Code Civ. Proc., § 1299.8.)°

4 Incorporating by reference Code of Civil Procedure section 1283.05.

> Incorporating by reference Code of Civil Procedure section 1282.2, subdi-vision (a)(2).
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7. Prepare for arbitration panel hearing(s) vet. select, and prepare expert and general
witnesses.

8. Make application and respond to deposition requests, which includes time to research
prepare to make or respond to requests, pather responsive documents, and meet with
witnesses and others to obtain responses or responsive documents or requests and draft
and serve responses or requests. (Code Civ. Proc., § 1299.8.)°

9. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

10. Consult with the panel, either jointly or separately prior to the award. (Code Civ.
Proc., § 1299.5, subd. (a).)

11. Consult with local agency panel member, board of governors, negotiator, attorney, or
staff regarding the award. (Code Civ. Proc., § 1299.5, subd. (a).)

12. When directed by the panel;

{(a) Submit updared last best final offer of settlement to the arbitration panel,
including time to prepare for and redraft the last best final offer, and time for

consultation with governing board. (Code Civ. Proc. § 1299.6. subd. (a).)
(b) Prepare for and participate in mediation (Code Civ. Proc. § 1299.5, subd. (a).)
(c) Prepare and file closing briefs. (Code of Civ. Proc., § 1299.5, subd. (a).)’

C. Non-Reimbursable Activities

The following activities are not reimbursable:

1. train agency management, counsel, staff and members of governing bodies regarding
binding arbitration;

2. restructure bargaining units to accommodate binding arbitration,
3. perform discovery activities, as set forth in Code of Civil Procedure sections 1281.1,

1281.2 and 1299.8, when such activities are engaged in outside the binding arbitration
process triggered by Code of Civil Procedure section 1299.4;

4. collect and compile comparability data, handle two track negotiations or participation
in mediation, when such activities are engaged in outside the binding arbitration
process triggered by Code of Civil Procedure section 1299.4;

5. negotiate with the employee organization representatives based on the arbitration
panel’s award, pursuant to Code of Civil Procedure section 1299.7, subdivision (a);
and

6. litigate interpretation of the test claim statutes; and

7. fee and mileapge of a wiiness subpoenaed solely upon the determination of the neutral
arbitrator.

$ Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05.

| " Incorporating by reference Code of Civil Procedure sections.
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V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The following
direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
afler deducting discounts, rebates, and allowances received by the claimant. Supplies
“that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.

* 3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent
on the activities and all costs charged. If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
contract services are also used for purposes other than the reimbursable activities, only
the pro-rata portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant, expert witness, and attorney invoices with the claim
and a description of the contract scope of services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A.1, Salaries and Benefits, for each applicable reimbursable activity. -
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B. Indirect Cost Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one
program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include both (1) overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic and rational basis through a cost allocation plan.

. Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in

'~ OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B), However, unallowable costs must be included in the direct costs if they
represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, ete.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

l. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s total costs for the base period as either direct or indirect, and (2) dividing
the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate that is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected.

VL. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the Controlier no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no

payment is made to a claimant for the program for the fiscal year for which the claim is filed, the

8 This refers to Title 2, division 4, part 7, chapter'4 of the Government Code.
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time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VII. "OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service
fees collected, federal funds, and other state funds, shall be identified and deducted from this
claim.

VIIL. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shali be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Comumission shall direct the Controller to modify the claiming instructions and

the Controller shall modify the claiming instructions to conform to the parameters and gmdehnes
- as directed by the Corhimission, = = "7 7~ 0 0

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2,

X LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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- ' hibit A
§TATE OF CALIFORNA . ARNOLD &C} Ex
CONMMISSION ON.STATE MANDATES
980 NINTH STREET, 8UITE 300

CRAMENTOC, GA 85814

‘NE (p16) B23;3562

(818) 4450278 . -
E-mall: oominfo@oamoa.gov

May 10 2007 |
: Mr A]lanBurdec S e 'Ms JaoquelmeM Gong "
- MAXIMUS | | County of Nape -
4320 Auburn Blvd.,, Suite 2000 - 1195 Third Street, Suite 30]
Sacramento, CA" 95841 - Napa, CA 94559 .

And Affected State Agsncfe.s' and Infere.s'ted Porn'e.s'. (see. enclosed mailing list) '

Re; Adopted Statement of Decmon and Draft Paramefers and Gmdehnep
. Binding Arbitration, 01-TC-07
Code of Civil Procedure, Sections 1281.1, 1299, 12989.2,.1299.3
1259.4,1299.5, 1299.6, 1299.7, 1299.8, and 1299.9
City of Palos Verdes Estates, Claimant
County of Napa, Co-Claimant

Dear Mr Burdick and Ms. Gong: -

The Commissiofi on State Mandates adoptad the attached Statemont of Decision on °
o March 29, 2007. State law provides that reimbursement, if any, is subject to Commission
- approval of parameters and guidelines for reimbursement of the mandated program, approval of
e statewide cost estimate, a specific le gslat:vo appropriation for such purpose, a timely-filed
claim for reimbursement, and subsequent review of the claim by the State Controller’s Office.

Following is a description of the rosponmbﬂmes of all partles and of the Commission during the
parameters and guidelines phase, .

o Draft Parameters and Gmdelmes Pursuant to California Code of Regulations,
. title 2, section 1183.12 (operative Soptember 6, 2005), the Commission staff is expediting
: the parameters and guidelines process by onclosmg draft parameters and guidelines to
assist the claimant, The proposed reimbursable activities are limited to those approved in
the Statement of Decision by the Commission.

o Claimant’s Review of Draft Parameters and Guidelines. Pursuant to Celifornia Code
of Regulations, title 2, section 1183.12, subdivisions (b) end (c), the successful test
claimant may file mod;ﬁcatzons and/cr comments on the proposal with Commission staff
by June 11, 2007, The claimant may also propose a reasonable reimbursement
methodology pursuant to Government Code section 17518.5 and California Code of
Repulations, title 2, section 1183.13. The claimant ig required to submit &n original and
two (2) copies of written responses to the Commission and to. simultaneously serve
copies on the state agencies and interested parties on the mailing list.

s State Agencies and Interested Parties Comments. State agencies and interested parties
. . may submit recommendations and comments on ataffs draft proposal and the claimant’s
modifications and/or comments within 15 days of service. State agencies and interested
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"parties are required to submit an ongmal and two (2) copies of written responses or -
rebuttals tp the Commission and to simultanecusly serve copies on the test claiment; ‘state -
‘'agencies, and interested parties on the meiling list. - The claimant and other mterested
parnes may submit written rebuttals. (See Cal: Code Regs,, tit. 2, § 1183.11 ) '

. Adnptmn of Parameéters and Guidelines. After review of the draft pa:rameters and
. "guidalinies and all comuients, Commission staff wil recommend the adoption of an"
. emended, modified, or supplemen;ed yersion of. staff's d.ra.ﬁ parameters and gmdalmas
(See Cel, Code Regs., tit, 2, § 1183.14.) ' .

Please contact Nancy Patton &(916) 323-3562 if you have any questions:-

Sincerely, X
AULA HIGASHI '
. ExecutiveDirecto
¥
- Englosp#e’:s
...... -.’
4 ’ i
OM -
" EQNIES ﬁO‘EHD
,..-_-d--—--—".’ G’E}C% CEE ..—~ration\adoptedsodtrans.doo




BEFORE THE _
. COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
' 'NRERECDNSDDERATION OFPRIOR . CaseNo brcor .
-, FINAL DECISION: - O BmdingArbirratwn

Code of le Proce.dure Sections 1281.1, 1299
1209.2,1209.3, 1299.4,1299.5, 1299.6,1299.7, STATEMENT OF DECISION PURSUANT

| . TOGOY CODE 'SECTION 17500
1299.8, and 12995; | ET SEQ).; GALTFORNIA CODE OF
e REGULATIONS, TITLE %; DIVISION 2,
Statutes 20,06’ Chpter 306 - | CHAPTER2S, ARTICLE?.
‘Filed on October 24, 2001, by the City of .
Palos Verdes Estates, Claimant; joined by ' <(Ad9p_l:ad on Mafch 29, 2007) .
County of Nape, Co-claimant on ; . '
Januaty 23, 2007, - S : : .
STATEMENT GF DEGISI@N

The aﬁpnhad Statamsnt of Decisi uy nf ﬂlB -Commission, an, Sggi;g Msndates is l}sge‘qy adopted
in the, abgyeaagt;tled, thattgr vpth i‘mllo}mng Fopbnieal o cprrpcﬁong, hxgh] jth strife-
out for deleted. taxt g doyble. unﬂarimmg Fof 1 added text:”

. Pa.ged %7, '8 12,719, and20 — clanﬁadthattha bngma} olmmantwas tha Glty ofPalos
- Verdes Estates o .

. Page 16 ~'added citatiofi to Coda ofC1v11 Procedure sachon 1299 7, subdlwsxon (&)

J,--n S LA

.. Pages 17 18, and 21 added c1't‘atmn to Code of Civil Procedure EEB‘UO;I.‘,I. 1299 8

. Pages 17 angd:20 —changed anmpqx;reot sitation tp Codg:ofiCivil, I?mpaquﬁpm

segtion 1299 4, subchvmmn, (b) to.the correct, raference, section,1299.5, Bubdw;smn (a)
and

» Page 20 —corrected a reférence to the .TL'll}' 28,2006 hearmg, whmh pre'ﬂously
. reﬂacfeﬁ the ongmh.l flaanng dafe mcorrecﬂy as Fiily 25 2006. ¢

4'1

PAULA HICFASHI, Exgditive Diroctor
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| BBFOR.E THE .
- COMMISSION ON STATE MANDATES

_ STATE OF CALIFOR_NIA
- "INRE RBCONS]DERATION OF P PRIOR - | Cose No.: 01-TC 07,
FINAL DECISION ' . . Binding Arbitration

" Codé of Civil Procedure Sections 1281.1, 1299, R W T
1299.2, 12993, 12394 12995, 1299.6, 12997, | STATEMENT OF DECISION PURSUANT

. N TO GOVERNMENT CODE SECTION 175 00,
12998, and 12505; S w ET SEQ.; CALJRORNJA COBE OF .
Statutés 2000, Chapter 506 REGULATIONS, TITLE 2, DIVISION 2,

-CHAPTER 2.5, ARTICLB 7

Filed on October 24 2001 by the City of: ko g “udu.
Palos Verdes Estates, Claimsnt; joined by .(Aa’apted on M"""h 22 097)
County of Nape, Co-claimant on _—

Tammary 23, 2007..

éTAfTE‘ﬁmm (6] ) nﬂciSION A - ’

Thé Co:mn&iés;dn on §fate Mhﬁa'afgd '{“Cuﬁﬂiaa1on haéfﬁ ﬂ"’ﬂ damded the feconsidefition of
- thigteSEHIRRENAL Wi aitily ehsditey Haaring of‘Taiuary 45, 2607, Pmﬂhﬁg Froi

MAXIMUS and Judy Smith from City'of Palds Verdss Esfa{eé"a".ﬁi?)‘“ifed on Behalf$f dlgimant.
Jepqueline M.:iGong.from County of Nepea: appearad on behalf of;cosclaimant. . Donna,Ferebea
* end Carla Castaneda appeared on behalf of the Departruent of Finance. .-

The law apphcnblq to the Commmsmn, ] datermma,hon of & reimbyrsable, sta.te-mand,a;tad
program i article XTI B, section 6 of the Cahforma Constltutlnn, Government Code sschons
17500 et Bod, anﬂ»relaiad Bas {zw. :

The Comi‘hmmon ad&léted thé et analysxﬁ at the heanﬂg by e Bupé:@majority vote of 7-0 tg~
chanpsé ‘Ehe‘ﬂnor fingl dsaision” adop'te'ﬁ on Jily 28, 2006, dnd to phi'ﬁia‘lly apbrove this test claim.

Summary of Fmdings

This is 2 reconsidsfation of 4 gtpnor fmal decmon that was a.dqpted on.July 28, , 2006, 6 deny the
Binding Arbitration test claim, Government Code secﬁon 175 59 and section 1188.4 of the
Commission’s reguiations prcmda suthority for this action, A superrsjority of five affirmative
votes is required to change a prior final decision.

- The Bmding Arbitration steites, m the context of improving labor J:elatmns betwesn looal

agencies and their law enfoicemistit ofﬁcers and firefightets,. prcmda tht, where i ifijpasse it

negotiations has been declared, ahd if the smployes organization so requests, the pertiss would

be subject to binding arbitration, The test claim statutes were effective on January 1, 2001, but

were declared unconstitutional by the Celifornia Supreme Court on April 21, 2003 asg vmlatmg
the “home rule” prowsmnmof the Celifornia CunsutlIhon. :
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In the original test claim, the olaimast M sought rezmbursement for -

employeg compensation costs The Commission's.prior decigion.to deny the test-claim wag |

" ‘based on case law hold.mg that additional costs alone. for. ﬂmpluyee compansatmn end htlga’np_n,
.in the absence of some increase in the actual level or quality of. overnmenta] services provided

to the ‘plilic, do'miot Gotistituts & neiw prograth of ‘higher levél 6f sefvice; MersbVer, difice stiiicey

. . by law entoitemeént officefd ani'fire sétvices petediitil ate profitifteti by-law; the Comizsion,
. found that no sussessful arguinenf could be made thai the" test cleum stahrtes affebt law e’
- enforcement orfirefighting service fo'the pubhc S R

However, the tegt claim Wl modiﬁed at the Jufy 28, 2006 ’he ’g“ fo withdraty the * ,
re1mbursement rEquest ?dr employee compensation B.hﬂ for liti glafnng ths consﬁfuhbﬁhhty of the
test, clmm gtatuted, Testfiony wus also provu’isd at the hemﬂg thlf, even if gtrilees by pubhc
safattv eraonnsl are ﬂIegal, s"j ! 8. do gt eccir in the less‘obvious form of “Blué flu” or Vid
ottitr mathdds: Thug, the Comintission feconsidersd thé claim in gkt 6 the modxﬁcahoﬂ and

analyzed the activities expreasly required by the test claim statutes.

The Commission, on reconsideration, finds that the. Statement of Declmon adopted‘on '

July 28,2006, wag confrary.to law, The Commizsipn further finds tbat;the test claim statutes -
manda,te oentain ac’ﬂmtea, constitute a “program" as well ag a%ngw program or. hxgharllavel of -
service,:andidlso i xmposer “oogth mandated by the state” within theyneaning; of article XI1I B;
section 6 of the' California Constitution and Governmaent Code section 17514, Because thetest .
claim, statutes, were declared unconstitutional on April 21, 2003 however, the relmbursempnt
pmod 3 Jiraited to Ianum 1, ZOO%Ethmﬁgh Apgr 20, 2003

On Januany 23y 2@@7 the Cmupty ef Napagnmad agm@-clmmant on.ﬂns fggst*»clmm, pursuant«tn :
CaJanmaprdg af! Ragulaimns; 't11:1p 2, sen.tlon 1183, subdw:,mon (h)f‘-a.nd pmwded a.declaration .
s1gnadzmder panaltymf perjury oiflining ”Qgﬁtﬂ mcunrad B regutt of the teat olaim stgtutes, The
County declited+that; afier ths. pas,sgge of fhe-testolnin statutes andndunng tthe reimburbement.
periodtof January 1, 2001 througthpnl 20; 20083 the Gounty-did engage-in binding interest
arbitratipniwith- the ' Napa Gaunty,JDeputyf Shenffs Agsociation to the ﬁnal awerd of'a decision by

 the arbifration- pa.nel The Cmmty asserts that the costs to engage in his procass exceedbd $10 000.

, BACKGROUND

Jurisdiction on Recons:deranon .

Government Cods section 17559, subdlvmmn (a) grants ﬂ:e Carg.m;smc Wltbl'n sta’cutory
timeframes, discretion to raconmdar a prior; final deéision. Thif section staies the following:

The commission may order & reconsideration of all or part of a test cla:m or
incorrect reduction claim oxi'petition of any party, - The- ‘power to ordédi &

- reconsideration or. amendg test claim decision ghall expire 30 days gﬁar the.
statement of decision is defivered dx mailed to the cla:.mant. If ad tmnal timeis
needed to evalihte a. peﬁhon for recorisideration filed phor to thé expitdtion of the
30-day period, the commission may grant & stay of that gxpiration formo mors -
then 30 days, solaly for the | purpose of considering the petition. Ifno action is
talcen on & petition within the tiriie allowed for ordarmg raconsxderahon. the
petmon shall be deemad denied,
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By regulahon, tbﬁ Commmmon hes' pruv1ded that any interested phity, dffected state agerioy or | ' /
Commissioni membbr ; may filé'a petition with the Conitnission requestmg that the Cammmamn
recnnslder and change 1 p‘nor final deommn te cbrrsct ah erfér of law

' Befo;e. tha Cpmn:ggg;on cons:ders the raquest fot reponmdgraﬁoq, Commss;on Staff is re.qu:red to
pmparq g written anlyma and; ;;ec.qm;:nend whether ,‘.he request for rﬂcqnsxde.rahon sbpuld be -

. granted® A superrqnpmy of five ‘affifratiye votes igrequired to grant gha request for '

.. - reconsideration and schedule the matter-for a heann;g of the merits . | I

If the Commxsmom grgnta the request.for rqsmnmdemtmn, a second hﬂmng muqt be conducted tq
deternnm@ if the prioy final dacm;o%m contrary to law Bnd, to correct an error, of lavf Pnor to that
hearmg, Com;msamn staff Hreparesf ‘and i issues: fo;' pubhc comment a dmft analyms. Any
comments are mcp yorated. m,fo 8 ﬁ.nal staff ana.lyms and p:;gsentecI to the omm;smpp before the

schaduled miaet;mg,,, A suparmalonty of. ﬁve afﬁrm,atwe votes i requn*e:{ to chqqge 8, p;;;or ﬁnql
decision.’ e

BmdmgArbitrgﬂan Test Claz‘m : | . = - .

In the coiitaidt of: *19,bor rélativris betveen’ lecu.l pubha agancms and then' law: enfornement officers
and fifefightets, this tést-olaird Statutes provide that; whers &n impeEss in ‘nepotigticnshab bebic

declared; and-4f the amplayaeforganmtm 80 requesfs the parhaa weuld bé !ﬁﬂajactatm fbiﬁdmg
arbitration: -

Smc.a 19568, 1ceal pu‘bhc afidhéy labor rel%tlop,s Have bb oveined by t'h Mpyars Mﬂm.s-Brbwn ]
,Act” The act requires local agencies to graft emplbyaed tﬁe ﬂght fo self-orgamZa‘ﬁon. to form, .
join or agsistiabior organizatiens; and to présent grievatioes And i‘euam:ﬁendhh&ﬁﬁ iégai!d.tn‘g : ' ’ '
Wages, salahas, homs,\zﬁdwi&@rlmng noﬁ;{haﬁs 10 the: gu.vammg‘*bod_y 'I!he@iﬂiﬁrma Supreme

Cottt hasiosgilzid that 445 ot tmlawfid fot filblic etipleysesits'siilceanless it s baen o

deterrined thif the work stoppage. ‘posesIfi- imiminent st 1o public healihior séifety..

Employses of firs dapartmeﬁ‘ts aid firs dtiices, huwaver, Bre- Bpéniﬁt:a]ly dénied thefight to
_ strike oo to' recagmzefa.aawket Jirie of & labot orgarization whilé it ths Gourss f ths pcrfirmﬂncq

oftheir official dutiss.! Ad&imona.lly. this Fourth Dmtrmt Court of Appeal his hsld that pohca
. work stoppeges ere per 5 ﬂlsgal R

! California Code of Reguletions, title 2, ssction 1188.4, subdivision(B).

? Califordig Code ofiég_ulgﬁdﬁfh‘,:iﬁﬂe 2,‘sacﬁo’n';:1_..._188'_.4, subdwmon(i)
b | | |

4 California Cods of Regulahons title 2, section 1188 4 subdlwsmn (g)

¥ California Code of Régulﬂ:hons, titls 2, section IlB‘B 4, subdmmdh (g)(l)(B)

6 California Code of Regulahons; hﬂe 2, section 1188 4, subdlmslon{g)(l)(o)

7 California Gods' ofReg-ulatmbs title 2, section 1188.4, subdivision (@@

® Government Code s8¢tons 3500 et seq.; Statgtes 1968, chapter 1350,

® County Sanitation Dist, No. 2 . Los Angeles County Employeés’ Assn. (1985) 3§ Cal.3d 564,

121 abor Code section 1962. . )
U City of Santa Ana v. Santa Ana Police ; Benevolent Association (1989) 207 Cal.App.3d 1 568 ' -
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... .ina memorandum of Lmderstandxng Wbmh bacqmes bmdmg once e
; adopts it. 14

'Thetest oiair statutasls addpd T;ﬂe 9.5 to the. gpde of Cwil Pmed'ime.tpmwdmg ngw

Under the Meyera-Mihas-Brown Act, the locel employer estgblishes rules and rag1ﬂ,a,hons

~ regard.yag empluyer—amployes relations, in congyltation with emplpyeegrgamzaﬁons. 'I'ha

Jocal ageney-employer.is pbligeted 0. meet- and conferin, good farth with ireprasantauvas of -

employee bargmmgg units of matters mthm the scope of Tepreger uon If agreementds - -

reached batwaen thé. amp],oyen and the emplmyaa rppresanta;zves Fgrpemsntm memarialized
ocdl gevermng body '

procedurcs that could be invoked by the- empl;aye.e orgamzahon-lp the:event'an impasse in
negouathn,s hap.been.déclared. Section 1299 mm the following: legtslam(e intent:

o Le gs!a’cura hereby ﬁnds“aﬂﬁ déglares thet sfrikes takiniby ﬁreﬂghtars ‘
and 1aw enforcement officers hghinst pitblic empioyers are a'hlaﬁ%} of -

. statewide coticern, are & pradidtabls oofiseyiisss o lebbr. stifeanid goor

. morale that ig ofien-the pytgrowth of erub standard wages ang beﬂaﬁt_s, and are

not, in the'publis ititersst; The Leglslntm} fimther finds andydeclares thatthe
. digputs rgsoluﬁun propedyres contdined in hig t;tfa‘ p;@wde]ﬂm BPprOpTAte - .
msthgd for Iesolying. @ubliﬁ*ﬂﬁcjor qu::q; dx,pputes ihatq gopld etherwme lead 1o :
stn.kes by cﬁrpﬁghfers or law enfomemant officers: . , -

1 istEy ifltentofithd Lagslziture to pfotet'st the’ health ahd welfar'b this
S pub lic by pruudiﬁgmpasse refhedidh Hecedsaryg afftrd ﬁhbiicr etfiEloyers .

" the oppoiiltiity to’“ﬁafe'lﬁraﬂévlﬂie this effecty of 18kort stife at-would . - -

- othanmsg‘i ad ta Ertrukgs by ﬁ:pﬁ,ghtﬂ:s end Jaw anfampmantofﬁleg:a It is .
ﬁmf.hez th& ;mtan,; ofthp Liegis]atire tb%t, SH order to effectyste its p;';dammmt

r-purpgss; isiilebe constyed 10 4pply broadly te all public employers, ... - -~

ineluds g, but not hmlted to charter cities, counﬁes, and cities and c.ountxes in

- "thls state,

* "It is not the intent of the Lagmlatmve to alter the scope of'i isgues suh;act 19 -
collective bargaining between pubilic enployérs ank afnployea orgmzliuuns
repressntmg firefighters or law enforcesment: Dﬁﬁcars P N

The prommm of this title are imtended. by-the. Lagﬂlztme 1o govem the
resolution of impasses reached in collective bargaining between public

employers and employee orgamzatlons representing ﬁreﬁghiers and law

enforcement officers over econoniic issues that rémain in disputs. &Ver their
respective interests, .

The statutes prowda that if an impasse is declared after the pEItlBSI axhaust their mutnal efforts to '
reach agreement over matters within the-scope of the negotiation, and the parties are unable to

. lagrea to the appomtment of & mediator, orifa ‘mediafof agreed to by ths pérties has been undble

2 Government Code section 3507.

3 Govamma'm Code section 3505,

14 Gavernmeni Code secﬁon 3505 L.
'3 Statutes 2000 chapter 906 (Sen. Bill No, 402) -
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to effect sstﬂehient of‘a dmpute betwiséh the parhes, the employee orgenization cah, by writtsti .
notification to the emplayeiv requaﬂtthai their differénces be subimittad to-an arbitratior: paﬁel 16

Within thres’ dayé after feceipt of writfeil notification, each party s réqtited to desigtiate bie: -
member of b pns], knd thos two mrbers; withif five days thefelfter, ard feqxﬂfaﬂ o ..

| degiphate an ﬁdd:ﬁona‘linipmﬁél person With Bxparisnce in lalaor and managemeﬁt dwpute

resolution 1o act.&4 éhhu'f)erﬁé'ﬂ‘of the arbitrafion panel ARV :

. The arbitration panel is reqm_red to mest with, the pa.mas w1tbm ten ds,ys aftar itg establlshment,
or after any additesal periods iof tifife mitituelly ag:‘eé’d ﬁpun ® The paiis] is atithérizsd to mitet
with the partissiifikies Hitiiires and mvesrhgaﬁods “Hald hesrin gs, biild tilke any otherdetian, .
including ﬁn'ther’mbdaahbﬂ, thint the panal desihg fapprbpnata “The afbitratich pengl £ fhmy, fof
purposes of its heariiies, qusugguons or inquiries, subpoena wztnaqggs, -administei- bathg, take
the testimony of any perspn, dnd-igsne sqbppenas duces tecum to: egouxre the pmductlon and
examination of any gmplqyeﬂg or employppmggmzahop;@ :gqqrds & e

. Five days prierfoths’ camfxiénceﬁasﬁt of tlis ai‘"m‘ﬁhbn'pf'a‘:ﬁal’s haarm f ‘oigh 8f the phities is
required to subthit'y’ 1ﬁat Bost BierBE Betﬂém”aht ,diﬁh’é Hispinted-insiiey 'Ilh‘év‘jdanél' décides the
disputed issues sbp“ﬁaﬁtel?#’mfﬂfémﬁtudﬂﬂf E‘"gfead,g By §éleuﬁng thisflist ’bea’c offer prbk ““that '
"most nearly cospliks Wwith $pesifisd facttls,? The éﬁ'el s Aelivéts & cqgjr bf it damswn to
the parties, but the decision may not be plfnhci& chsalodad 18+ 696 days® 'Th Jocisiol is not
‘binding during that pering. angl:the perties may mqet privately tg,g;aolv@ ‘their-differanoes end, by
mutual agresment;- mad;;fy tha panel’s dacmmn,. At the epd of the ﬁv :pr,panod. tha decision -
as it may be mod:.ﬁed by the,pa:ﬁes is pgbhcly dmclosad q.gui b;p,dmg )8 ﬂ'.l.B pa;nea,”

The provistons are not aﬁphbﬁble td‘aﬁ)ﬁ%mploya‘rﬂhatniﬂ ‘amm ¢o1j.’u&5r, of mty and6oiiity,
governed by @'skiErst b weas. a:ﬂienﬁad Brdorts J ATy, 2001 to mboriiﬁrate thindifi;
arbitration prommmzﬁ“%e*ﬁfbmﬁ‘iéns a:lﬂb a’ba‘.téﬂﬂm%ﬁﬁﬂess othel'wxse n‘g’i-éadltdaby thé £ parhes.

16 Code of Civil Pi‘opfa_';ifi!;}é‘ section 1299 4, Eubd,iviéiun- (Btj'i -
17 Code of Civil Procedure section 1299 4, subﬂiv'iaimn ‘('b')'._
18 Code of Civil Preeedm ser'tmn 12:99 5, subﬁ.wmon (®)."
"Lsmzd ' «L | . - ‘ o .- e
2 Code of Civil Procedure sactmn 1299 5 su]:drmmn () B
21 Code of Civil Procadure section 1299.6, submwsmn (&):

2 mid, . A o . o !
B Cuda of thl Procedure, section 1299 7 subdivision (a),
24 - }

Ibm’,

28 Code of Civil Procedure section 1299.7, subdivision (b)

26 (iode of Civil Procedure section 1299.9, subdivision (a); this provision was modified by

Statutes 2003, chapter 877, to change the date of the amended charter to Jariuary 1, 2004, but

since that amendment was not pled.in the test clmm, the Comm.tssmn makes o ﬁ.ndmg with _ .
regard to it. i | . .o
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the costs of the arbitration proceeding and the expenses of the a:b1tra’uon %anel -except those of
the emplqyer representauve, shali be borne by the employee orgamzatwn

Pree)ustmg general BIbItrEtlDﬂ provigions are apphoable to a:bm'ahon that is tnggez;ed by the test-

" - . claim statutes, unless otherwise provided in the jest claim statutes,2® Among other things, thess

. general a.rbltrahon provisions set forth procedures for the conduct of heanngs such a8 notice of -

:: fhe'ﬂmEH v\ntness 1151:9 adm.lssuble ewdence, subpoaﬁas and deposiﬁons B -
. When.a paﬂy TBﬁlSBE to arbitrate wontcversy as requested nder Code-of O1v11 Pracedu:e

section, 1299;4 subdivision, tg:at), that party may be subject fo a court order.to engage in arbﬂ:ranon '
pursuant to sectien 1251 2 .

The test clibim'statutés iz their enh:ety were daolared uncnnsutuhonal by the Cahforms. SﬂFreme
Court'oni April 21, 2063, as violatinig porfiotis of artiéle XT of th California donsﬁtutmn. The
1iHsiH for'the démsmn 48 thint the stafutes: 1) deprivéthe’ comity of its euthitirify o provide for the
compensdﬁon of its empToyebs as’ gﬁz.ran,teed i article X7, sctio on 1, subdivision ‘Cb). and -

2) délogate to  triVais bbdy the power to thterfers with Toci 4 gency fintncial affaity and to

. perform a municipal function, as prohibited in article XJ, section 11, subdivision (g). 32,33

LT - . ) e . P

Accoi-dmgly, the anélysua addressss only the petiod dunng whiel fhe’taémlalm statutes Wara
preﬂurﬂed to B& consﬁtuuonal» Jaﬁuaryl 2001 thidigh April 20, 2603 "

Y : .

? Code of Civil Procedure section 1299, o, subdivision (b). : I
% Code of Civil Procedui'e Bection 1299.8, i |

- Code of CJ,viI Procf;edpre sapnonp 1280 etoeq, -

0 Cm:le of C1v11 Procedure gection 1281 1,

3 County of szwszde V. Superzor Court of szerszde County (2003) 30 Cal.4™ 278 (C‘oumy of

Riverside).,..
32 County of Riverside (2003) 30:Cal. 4“’ 278, 282,

3 Gection 1299 7 supdmamn (cr) oF \‘.he Code of Clvil T Procedure WS srpbsequsntly ameénded to
oure the consutuhpnahw isgite (Sta,gs 3D 03 ch. 877), by fadd:;;g 4 provision. ellgwving the local
public agpmy MPlQYer o rejest the ‘éeommn of the arbltrahon, panel _

The emplayer may by unanimous vote of all the membars ofthe gsvermng
body reject thie decision: of the’ arbitratzon panel; except as speclﬁcally

provided-fo the contrary in a city, county, or c1tz'y and county charter with
respect to the rejection of an arbitration award, >

How?ivar that statute was not pléd in the fest claim and the Commmsmn malces no ﬁndmg with
regard to it;
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The Commission anarDecisian S oo | ' o

The Commission denied this tesi claim, for the activities related 1o local govemmént pal‘tlcipa.flon
in bihding arbitratiol, pursuant to Cods of Civil Procedure sections 1281 1, and 1299 through
'1299.9. The Gnnmnssmn conclided the following: - - - - o

. - [Tlhe Commmsmn ﬁnds that the tést claim legislation doas not consﬁtl.rte a new, pro grs.m or
higher level of service. -The test claim laglslahon requires ‘the local agency-to engage in a
" bindingarbitration prodess that may resilt in incteased costs associatad with stnployes

comperisation of benefifs, The cases have consistently held that additionil costs Alone, in
absence of some increase in the actual level or quahty of goverhinenta| services Prrovided to
the publu:, do not constitute an “enhenced service to the public” and therefore do not
imposs & ngw, program or higher level of service on Ioca.-llgovamments within, tile tneaning
of a:tmle XII B, seotmn 6 of the: Cahferma Gonstitution. Since strikes by law. snfmrcamqnt
oﬂicers and fre 55 ceavperggpnal BIg. proh:bﬂqd W 1p,w, no gycegssiil axgu;mant AN, bq
made thet the test ¢ Iagmlatmn affects law orcement or ﬁrqﬁgh‘ung service 4o the

. pubﬁc -

v .of 8 Bataie Lclmmapi,l had mhauy raquasj;ad re:mbmaamentrgor 1) capta to
litigate the conshtutmnahty of the test claim statutes; | 2). ‘incregsed costs for ss.lanes a,ud 'beneﬁts
that could result from the bmd:ng arbitration award; 3) mcreased costs for compansaﬁon paclcage
“enhancements” that could be offerad by the local agency as a result of vulnerabilities in its
bargaining posmon, and 4) other costs relatad to bmdmg arbitration activities.

At the hearing, howe.ver, the claimant withdrew its request for reimbursement for liti gation,
compensation and compensation enhancement costs.’® Testimony was also provided &t the hearing
that regardless of the legality of sirikes by pubhc safety personnel, strikes-do still ocour in the less
obvious form of “biue flu” or in other ways.”® The claimant also presented exhibits at the. hearing
consisting of test claims and parameters and guxdehnes related to collectwe barga:lmng that were
previougly heard by the Commission. "

Removmg the costs for litigating the constitutionality of the.test claim legislation e and amployea

.- compensation significantly modified the test claim, causmg the need for a. reevalqatlon of activities
that are requn‘ed by the test claim statute (e.g., desigiiating an arbm'afmn pane] member and

. perticipeting in hearings) in light of the relevant case law. .~ T

The request for reconmderaﬂon alleged the following error of lawn

The statement of decisian relied upon cases supporting the concspt that no higher
level of service to the public is provided whén thére are increased costs for
cumpensai:lgn or baneﬁts alone. Fpr ex,a.tgple. City chhmonqi ¥ C ,missian on
State. ¢ (1998) 64 CalApp 4% 1190, eited m the statéthent ( of cision, held
that even though' u&creaseg emplbyee beqe.ﬁts iy, gpnerata B !ughar QUPJJW of local
safety officers, the test claim Jegislation 'HiH not conath ﬁﬁe 8 REW' pmgram ot hgher
level of service; the coutt stated thit “4]. hlghat costto the local goverhment fori -
compenseting its employees iz not the séme as 8 higher: Soet of prowdmg services to
the public.” Howetver, Ctry of. Riohmorzd whE haae(i on tast cla.nm 1ag1513:t10n that

3% Reporter's Transcnpt of Proceedings, .Tuly 28, 2006 peges 104—106
- % Reporter’s Transeript of Proceedings, July 28, 2006, pages 98-69,
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increased the cost for death benefits for locel safety members, but did not result in
actual mandated activities,

- The statemient of d8sision also relled | upon San Dze 0 Uniﬁed School Dist. v. -
*. Commission on State Mandate.s' (2004) 33 Cal 4™ 859, which sumuhiarized and

redffirmed severdl | pravmus cases to illistrife whet constitutes a “hew’ pl‘ogram or

R l:ugher Tevel 6f serviéa.” Howaver, none of the older caggy tited [~ i&., Counly of .
.. Lo§Argeles v-"State 6f California (1987) 43 Cal.3d 46, City ofAnaheim v, State of -

Calgforma (1987) 189 Cal.App.3d 1478, Cty of Sacramento v, Staté of Califovnia

- (1990) 56 Cal'3d 51, and Ciiy o7 Rickmond v. Célnnitssion ON State Maiidates, et -

al, (19987 64 Cal.App.4™ 1190 ~. detiigd Teimitsetient for actual ackivities

. impitised on the local agesisiés: In addition, San Diego Unified School DmI did not

" ddress the issue of “new program or higher level of service” in the contéxt of

eetudl activitios mandated by test olmm legmlatlon whlch mcraaaed the costs of
employee.compensation dr baneﬁfs

Clalmnnt’s thltlon

' tes gclmmantl contends that the tegt clajm statutas eonatltuta a

rem:bursable atats-mandate  program within the meaning of, itticle XIII.B, section é -of the

%

oo:—'l

9.
10,
11.

12
13,

14

{Hq _m

.,__.Cahforma Constitution end Govérnment Code section 175 14. .
Clam'lant asserts that costs for the following activities will be mcurred -and are reimbursable; |

Gosts for fraining agency-manggainstit; tounksl, staﬂ' and members of goVefning boches

‘-;ragardmg 8B 40% a5 well & the intricaciestherdof.
 Costs itibident t rosttiotusing bargaininy ~finits That includs emlb’loyeas thiat are covered

by &8 4{}2” tid thobe’whch & fi0t tvered by SE02,

"Incre.as’ed "Bctaﬂ'ﬁme in prapanng Tof n'agohatlons i -order to colléct and: con&pﬂe N

compara‘blh‘tjr &t Specifisd in Gods of Civil Procédure, section 12994,

. Ineredsed fifie of dgéncy negbttors, melﬁdmg staff, eonsﬁltanta and-attorneys; in

hendling two track negotiations: - those economic {ames Which are subjectto SB 402
arb1trat10n and those igsues which are pot subject:to arbitration,

Time’ to prepare oz, a.nd consult, vsuth the gq;(prmng‘bpard ragariné-tﬁe Iast bast and final
offer to be Submitted to the arbitration-panel.

. Time to prepere for aid participate in ady ‘migdiation process.

Consulting time of negotiators, staff and counss! in selecting the agency pahel fHiémber.
Time-ofthe egency negauatbrs staff a.m;{ counsel in vattmg end selec'tmg a neutral
arbitrator,

Time of the agcymgo'uators steff and ueunsal in bneﬁ.ng the agericy pane] member,
Time of the agency negotiators, staffs.nd counsel in preparing for the arbitration heanng
Time of the agency negotiators, staff and counsel in vetting, Beleptmg a.nd prepa.nng
expert witnesses,

Timé of the agency paniél mermber and attorney in pre-atbitration mectmgs of the panel.
Staff and afitiméy timé ifivolved in discovery pursuant to Code of Civil Procadure,
sections.1281.1, 1281.2 end 1299.8,

Staff, E.ttorney, witness and agency panel member time for the heam.ngs

36 Request for Reconsideration, page 3. ' . -
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15, Attoiney tlme in preparing the closmg brief. '
16. Agency panel member time in congulting in closed sessions w1ﬂ1 the panel. .
'17, Time of the attomey, ne qnatora, and staff consu.’ltmg w1th the agency panel member
 prior to the jssuance of | 3§ award, o :
o '18 Timgof the attomey. negqtmi;ars. sta.ff agenty penel member, and govemmg board S
o consultmg regand'.mg the award aud. giving directions tp. gganc-y negqhatora ST
© 19 Timgof the ; agency nagoua{ars to. negohate mth the umon 8 negotxahng representauvas
. basedunthaawwd R
20. Costs of ingyita fable hugatwn rege;rdmg the mtezpretatzon of cnhcal pnovmans of {he. law
which arg amhxgupus, including the fact that thé act covers “au ather forms of,

remunerﬂtmn," and covers Bmplpyees parfurmmg “any related duties” to ﬁraﬁglghng and
investigating.

Claimant erguad,in its Aptil 13; 2006 éomments oh tha first draﬁ staff analysm thatd“[a]a uf

J anuery 1, 2001, local government officials had no altbrntitive othisr than to-snforce the -

~ provieions of ﬂns statuts until it was declared unconsumﬁonal, otherwise they wpgldfbe subjec.t ‘
to & writ of mandats to compel binding erbitration,”. Claimant further states that * [1]11 fact, it was

because the Goun’cy of Rivetiide reiflméﬁ{to sn*gage in bmﬂ.mg arbitfali 6 thut th6 walt'of mbndste

. action was doliriehasd gainst it, resulting in'fhS decision of tHa "Siipretnd Coitrt which#isde this

test claim statute invalid as being uncoﬁsﬁ tiondl™ Claxmﬂﬁt belisves the cages mtad‘by
Commission staff in the analysis.are ot on pomt.

Claimant alsp @p;.nts out that aglegislation goes throughtha process afbiging, aﬁippted “there are g
plethora of committee hearings end analyagg serfprned™and Lif thers | wm Fisk: for.a.gte

being: dedlared unconsmtt;hm;,al, it should be bg;*ne by the Stata, w,hmh,has the. I‘.EBDUI'OSE }or a full
and complete analysis of pending legislatiph ) prior £6 anae!ma;;t.ﬂ .C:laamant oppcigqlas;hat
“[I]ocal authorities: haya ng alternative than to asgume that Jegislation is v,p.l.ld Fmial sych tinie as it
is declared unconshtuﬁana.{ by-the courts, of the State of Celiforhia” Thereftre; glaimant
contends, the Cominission shoyld find tha:medmg Arb1tra1nqnﬁwas & reimbursable, mapdated
program from.its effective: datenm’b,l it wes declared unconstititional,, ‘

- Claiment algo prtmdad taahmany ’thﬁt, Togardlels oft]milegahty of" sinkas by pubhb safety

petsohnel, siikes:do still-Sedin by thass persbnnal iit fhéf 18ds o‘bvmuﬂ form of “que ﬂu” orvia
other methods.

Co-Clnimqnt’l Pusxtmn

The County of Naph Jomed a3 ce-claimant on -Ja.nuary 23, 2007, llegifig costs excaedmg
$10,000 to sngage in binding arbitration with the Napa County Deputy Sheriffs’ Asscoiation.

The Cotinty appearedat‘the January 25, 2007, heanng rmd prowded 3testimon}.r agraamg mth the
final and: mpplemantal ‘ataff a.nalyses ' _ .

Department of Finance “Posttioh

Department of Finenos gubrhitted cgmmants on tha test claim cancludmg tha‘t the admjmslxahva
and compensmon ¢osts.claimad in the test claim are not reimburgable: costs pursuant to article
X111 B, section 6 of the Ca]:i‘orma Constitution, besed on various-coit-decisions and the-
provmons of the test olaiin statittes. Specifically, the Department asaerted that;

-
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1) the test claim statutes do not create & new program or hlgher level of service inan
existing PrOBTam, E end the costs alleged do not stem from the performance ofa . :
_ Tequirement unique to local govemment '

) allegad highér dostd for eempeneatmé the ¢laimarit’ s empleyees aré not rembmsable
~_ since compensa’aen of émployees it gehéral is g cost that all efmployets must pey;."
e 'fu.rthezmere ‘allowing reimbursement for any: such costs could ﬁe;demne an- -
R empleyer 8 mcenhve to celleetwely bargam in geed fmﬁh," :

3 alleged cost for increesed compeﬂsahon is not uniqus to Tocal governmen‘t éven
' though claimant may argiio that eempeneaﬁen of ﬁreﬁghters and law enforcernent
: 'ofﬁcers is unique to logal gevernment, thie “focus mitist'be on the hardly uniqus
funcuen of eompe:nsatuzg employees in generel ;" and

4) Code of Civil Procedure section 1299. 9; subdmsmn (b), provideg thiat costs of the .
arbitration proceedmg and expenses of the arbltratwn pa.nel except those of the
éiiployer fepreseiititive, are to be botns by the emiployeé orgailizatiot; ifl the test
claim statutes, the Legislature specifically found that the duties of the local agency
employer representatives are substantially similer to the dyties required-under the
cument collective bargaining procedurés 4nd therefore the cpsts incurred in

S perfomng those duties dre riot teimburaable state mandated costs; and thus, during
- . thecotrseof arb11rat1en procesdings, “thére are not .any net costs that ‘the employers
would kave to incur that would not have been incurred in good faith bargaining or

e that are not covered by the employee organizations.”

The Department prowded additiona! comments on the draft staff analysis for reconsideration of the '
priot-decision, concurring in Commission staff’s findings recommending the test claim be denied.
Howgver, at the January 25, 2007, hearing, after the County of Napa, a]leged actual gosts for

engaging in binding arbitration, the Deparnnent prev1ded tesh.meny agreemg with the ﬁnel and
eupplemental étaff ﬂnalyses

COMMISSION FINDINGS )

The courta have found that article X]]I B, :section 6 of the Cal1ferma Censhﬁlmens? 1800 88
the state constitutional restrictions on the powers of local govemment to tax and spend. “tg

. purpose is to’ preclude the Hate ﬁ-em ehxftmg ﬁhﬂn(:}ﬂl responmbmfy fof cei'rymg out Lo
govémmiental ﬁm&hens 1o Tocal agencies, which are ‘ilf equipped’ to dssume mefeqsed ﬁnancml

| 37 Article XTI B, ssition 6, sibdivision (a), (as amended by Proposition 1A in November 2004)

provides: “Whenever the Legislature or any state agency mandates & new program or higher
level of service on any local government, the State shall provide g subvertion of funds to
reimburse that local govemment for the costs of the pregram or mereased level of service, except

 that the Legsla{ure miey, but need ot provide & eubveneen of funds for the following mandlates:

Q) LegislatiVe mandates réqisstéd by the local agency ffectéd, (2) Legislation deﬁnmg anew

" crime or changing an-existing definition of & crime. (3) Legisi&tive menﬂafes ehacted prior to-

Jamuary 1, 1975, or executive crders or regulations initially implementing lsgislation enacted

 prior to Jenuary 1, 1975.”

3 Department of Finance v. Commission on State Manda:es (Kern Hzgh Schoo! Dz.s'z‘) (2003) 30

Cal.4th 727, 735.
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respons:bmtles because of the tamg and spandmg limitations that articlés XTI A and XTI B- .
impose.”™ A test ¢claim statitte or exscitive order inay impbse a rexmbmsable state-mendated

program if it orders or comrhands a local agency or school distriot to engége in sh activity or '

. task.® In addition, the reguired activity or task must be new, constituting a “new progiam,” and

- it must create a “higher level of ssmcs“ over the prawously required level of semce

' The cbui'fs have définéd o "program” subj ect to artlcla“X'E[I B, sectiofi 6; 6f the Cahforma .
Conshtutlon, as one that carries out the gb\remmenta;l funcetion of prpwdlng public sétvices, org_ -
law that impoges unique requiremnents on local agenoies or-school districts to mplemant & state
~ policy, but-does not apply generally to all residents and entities in the state.® To defermine if the
program is iew or imposes e highgr.level of service, the faat claim legislation must be compared
with the le%a] requirements in effect immedistaly before the enactment of the test claim

legislation.™ A *higher level of gervice” ocours when there is “an increase in tha actual level or
quality of govemmental semces prowded." )

Finally, the newly reqmred actmty or increased level of service must impose. oosrts mandatad by
the state .

~ The Coriitnission i§ ves‘ted with axclusive authonty to; adjumcata dmp‘utes oVer the existence of
‘state-mandated pfo viithiifi ths mestiing yfarticle 30T B, séctich 6. In makitigits .
decmmns, the Cbmzmsswn must §tristly construe article XTI B s&ction.6 énd hot apply it ag an

“equitable rg:ﬁnady tm cure the parcewed mfauﬁess resultmg ﬁ‘om political decwmns on funding
pnuntles -

PIPE

Y

¥ County quan Diego P, Srqte beaZb"amia (1997) 15 Ca}, 4tk 68,81
® 1 ong Beach Unified School Dist. v. State af Califorma (1 950) 225 CaI.App 3d1 55 174,

4 San Diego Unified School Dist: . Commission on State Mandates (2004) 33 Cal.4th 859, 878 -

(San Diego Unified Schaol Dist.); Luciq Mar Unz:ﬂad Sehool Disz‘rz’at v, Honig (1988)
44 Cal,3d Béb 35«336 (LucidMar)

_42 San Dtega UniﬁetiSshool Disti; SUDTG;. 33 Cal, 4th 859, 874, (reaﬁrrwng the test sat outin.

County of Los Angela.s' v. State of Califamza (1987) 43 Cal 3d 46, 56. (La.s' Angeles) Lucia Mar, .
supra, 44 Cal.3d 830, B35), '

“ .S'an Diego Umﬁed School D:.s't supra, 33 Cel.4th 359 -877; Lucia Mar, .s'zqnm, 44 Gal 3d 830
835. .

“ San Diego Unified School Dist, suprd, 33 Cal.d4th 859, 877.

45 County.of Fresng v: Sigte. of da!ifornia (1991) 53 Cel.3d 482, 487; County "of Somoma, .

Commission on State Mandates (2000) B4 Cal.App.4th 1265, 1284 ;(Counry of Sanonw)
Government Godc gections 17514 and 17556.

4 Kinlaw v, State of California (1991) 54 cﬂ1 3d 326, 331-334; Govemmant Code seutmns
17551, 17552,

1 County of Sonoma, suprd, 84 Cal.App 4th 1264, 1280, citing City of San Jose v. Stans af .
California (1996) 45 Cal.App.4th 1802, 1817. |
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This reccnslderamon poses the following issues:

o » Isth final decision ori'the Binding . Arbitranon feat clmm, adopted on Tuly 2 28 2006
' contrary to law?

‘ . Are’ The test cla.u:n statutaa subjact to arbcle XIII B sectmn 6 of tha Cahfomla .
- Con.ﬁtltuﬁon? ST .

: _;- . Do the test clazm'statutes constltute 8 “new pragra.m o hlgher lavel df servma” w1thm tbs
3 meamng of artlcle K10 B; sentmn 6 of the California Constxtl-’fmm?r o

| - Do the tes’t cla:.m statutas mj,pose “00ats mandated by the sta " Wl'l:bm the meanmg of
_ article XIII B, section 6 of ths' Cahfomm Constxtuhon and’ Govemmant Code :
section 17514‘? C ' :

Iss‘ué . Is ﬂ:le pnor final detision on the Binding Arbh‘mtzau test clmm, adopted on
July 28, 2006, contrary to law?

The Bindirzg Arbih*a'}wn te¥ clatm wasf&ém‘ad based on t’ne ﬁn&iﬂ“ ﬁnat it glﬁ“hot itnpose & “new
program or higher level of service” on local agencies within the meening of artmle XII B,
. section 6 of the California Constitution. The tgst claim siafiziagware, fq;.mdtq,‘pppsutute By
. “program,” since- they i impose uniqug reqmrementﬁ on 1009.1 agencies that do nqt apply gerierally
7 toall rendents and ent;tlas in the state, Hewaver gince strikes by pubhc sa.faty ersofmel are

o ﬂlaga], and o other.servige 1o the pnbhc coulg.l be 1den1:|ﬁ the tsst c}ann stat;rtes were not
found fo conitifute. ey efihancad’ sefvice to the public.

' 0 Because the Pelos Verdes Fetates ?;&Pmﬂatraquestegl raxmbursam?pt for amployaq
Gompenﬂﬂtwmpgi:ﬂm he. orizin .,f;;f:.l’ h, theanialyg] .mhad,.uyancass Taw apphcabletpﬂm
) situationyd;é; W&&P ngmbﬁsemeqi:was?ﬁ fur employes, compenaationi' 03: other bepéfil-
- rela:fﬁﬁoﬁﬂ az'oi?g md i%;hﬁ' FATY A Sl % WEWEI' IQ.GB the test cfm was-

mﬁ; ] Ag ggﬁea s{ besn olg;ma >
ed. &t the | eafing 1 Awi ' _'_' aw-the reqqp for re;n;bu;:seme or, oyee comppnsaq n
costs, the costs an “'_;;fvmea that gmaﬁ’iqmt q Rf ctlﬁw } tustion that can’ bg

: dlstmgmshed from the sitiations in the £a8e 1e,w ongma.].\y cxted

* The prior £na] decision relied upon cases supportmg the ooncept that no higher 1svel of ssrvma
to the public is provided when there are increased costs for compensation or benefits aloie. For

- exa.ﬁaple, Ciyf Rickmond v. Comimissior oh State. Mandate.s',(liQQS) b Cal.App 4™.1190; cited. .=

in the' Steterfientie Décision, Keld thisit-even though incrsastd :emblb‘yes bengfits may ganét‘ate -
higher quality of local""safety sificers, thesst claiin statirtes did-not constitis 4 nisw pto gt of
higher level of service; the court stated that “[a] ‘higher cost to the local government for
compensating its employees is not the same ag a higher cogt, of: p;pmdmg servycaq to the public.™
However, City of Richmond was based on test claim statutes that i incredsed ihe Bost for death
benaﬂta for' 100&1 _safety membis, but d1d it rogult 1 Abhial, manda‘ted' 'actmhes

The pnor final decxsmn lso relied: upor San Diego Um_‘ﬁea‘ Sghoal .Dzsr v ommi.s-.s'ian on Staté
Mardates (2004) 33 Cal. 4% 850, which summarized atid reaﬁirmec} severs previous cages to
illustrate #hat conatitutes.a “hew program of higher level of #8rvices" However, nong'ofthe'

older cases ofted—1i.¢.; County of Los Angelesv State or Cazy'amia (1987) 43 Cal.3d 46, City of
Anaheim.y. State of G'algfamxa (1987) 185 Cal. App 3d 1478 Chj) of Sacramemo Y. Sfrare af.

. {1998) 64 CalApp 4% 1 190 — demed rexmbursement for actual aa‘uvnﬁes mposed onthe local
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agencies. In adchtlon, San Diego Ungﬁed School Dist. did not address the issue af “new, Program

or higher level of eep&ce“ in the context of actual activities mandated by test cleun statutes
which increased the costs of employee compensation or beneﬁts

A]though the:e ,15 10 bese law dJ.rectly on point for the situatmn where the test, olsum statutes
~ impose activities thdt are unique to local government bitt do niof clearly provzde 8 service to. the

-7 public, prior test claims have allowed réimbursement in siich sircumstances.” Fiirtherifiors; since °

. " testithony was provided at the"hearmg theit: strikes by pubim gafe) r pérsofiiel do oocur, albeitin
the less obvious form of “blus Ht” or by otheér teans, the Togislative p\.irpese for the test claim
. Statutes must be resvaluated.in the analysis to dsterniine whethar tbe -provisiops result InAn
increase in the level of quahty of govemmen’cal aerwqes provided..”’ o

The Commission finds thet the prior final decision for this test claim i is contrary to law, anfl the

. Statement of Decmun should be replnced to reﬂeot the, follpw;ng new Emalysm a.ud the resulh.ng
ﬁndmgs v L
& 1‘ . “5 "\ |

. Issue 2: Are gdtest c alm,stututes subject to artrcle X[II B, section 6 uf the Cahformn_, .

Co n *I.l%l | .
Do the Test Claipi Statitss Mandamr ) Activities?

In ordey for & test eiaiﬁ it f“: ‘or i'egulatmn to imipoge'a relmburlable state- mendated mogm _

. under érticie Xm B secﬁop"ﬁ' ithe- ],ang{mge musimaﬁﬂnte an adtwn'y or tagk up?m lodgl"

povernriieintl agetivies. If thd langua.ge does riot mmdate 'y requu'e Tocel B.Eencxes to perfdrm a
task, then article XTI B, section 6 i nut tnggered L

‘As amendsgd ab heanng oﬁg&u . g £ .g ie:m‘l:‘mx‘ﬁz“'“'e‘ﬁ*f‘t;hi”i‘.’i'léii
folio%.?g achwt{ps‘ ] _‘, ”Eftﬁ“f 1 laith s ,""'IEeﬁ ggpcoats J%ﬁr
bargaiting iy -3y disoVery s ." ¥ Civi] Prigbtindeechions 1281.1,

2 pod 1259.8; 4): fﬁ" Eﬁﬁr el Jﬁeﬁher md & 1‘:,'?.',, "’:l':"i‘h'aiot angs’bneﬁngs,
5)prq§ﬂﬁng!€orandco ilting i gﬁl g board'te “‘é‘rd,m tﬁ"'l £ he, standfinaioﬁar,
6) préparing For and pa:‘fzczbiﬁng in’ negm ons, mec!mhon a.nd arbﬁretloﬁ?ﬁg‘ﬁﬁngﬂ, and

7) costs of litigating mterpretatlon of the tesf elmm efafufes _
\ rf

"Tr'afmngﬁa.s'i‘s . L S T L

~ The Gc’immlssmn ﬁ.n.ds tha,t hrammg ageney mmagMenn eounael Etaﬁ' end members of . .o
: governmg bpd:ea rega:dmg ,bmdmg ax:'bnra,uen i8 rigt reguired by the plain language-of the teat

claim stgmtes Therefore,rihese COEts are not, ste.te mandaxed or: srubjeet to nrtlele XII1-B,
section 6. o

The- Commlsamn ﬁng:lp that theqqlmn lan,guage of the test. claim ste,tutes does not reqyire ,
bargaining units to be reat'uctm'ec'(. Therefore, any: costs, aslocmted with auch restructurmg are
not ﬁb.‘te-maﬁdaie& or subJect to afﬁcl_e”}ml B aechon‘*6 R

When onie party refuses to engage in- ar'b:tratmn, sec‘aon 1281 2 estabhshes grounds fer B courtio
determme whether therg is a. legal reqmrement to engage in’ erbitration, and to compﬁl arbﬁmahon

% City anercedv .S‘tare adelu’ornid (1934) 153 Cal. App 3d 777, 783 (City DfMerced) .

116

®




" - if necessary, Sections 1281.1 and 1299.8 make these provisions applicable to. bmdmg arbitration

proceedings sef forth, under the test claim statutes. The Commmszon ﬁ.nds that aouvmes related
to dmeovery, pursuant to these sectxone, ere not-required.

. Under the test claim statutes,. arhmatmﬁ is oompelled when an irpassg. haa-been declared and th@ |

L employee orgamzetlon imitiatep- arbitratlon.n The only paity that would refuse to engage in -

bmdmg arbm\ation undér; this goenmerio.ig the Ioeal public ggency employer. and such & deoxmon e
.to refuse to engagein’ arbiu'ehon is dlSGI’BleDBI'Y Any -discovéry activities olmmed by these Lo
'.provxsmns would be-mggered by that meereﬁonmy deolmon, and thus are not atate mandeted ot

subject to ar’uole XIH:B, fseo'hon 6

SeIecﬁng Agegz_c}g Parél Member and Neutral Arbz’trato |
: Cede of Civil Procedute section 1299 4, eubdlvwmn (b), states fhet

' W“dgm three days after reoelpt of ‘the it notﬁoahon [tnggrenng
biﬁd‘ﬁg ‘,hon -stich | a’.{'ﬁff‘shali déSignate's peritn’to B Eerve apits
" memfiberofed arb ﬁun e“f[. Wittt five diys thetbafrés’ of Within'
. addiH{5ha pERG £x ey il ly BETES, the metﬁbers of the
arbitration paﬁeiyﬁbpomted by thie phities ahalldésihate in iinpattial
+ . person with experience.in labor and. maﬂagement dlspute reaoluhon to act
S cheirpersonyof the arbitration panel..

Subd.wmoh ey fm‘ﬂlor s‘fai:es‘

. Inthe ewntJhat the, parhes m‘e,lmahle ortunmllmg o agree tipon & tbm:l
- personto serve ng chirpersorn. the two téribérs of the irbitration panel
»  ghall Jomtly request from the American Arbitration Association a list of -
" SGVeN DR :ﬁa‘i“ﬂm’i’éxj'qe_;}g:@é’éaﬁf Edong Who s St wiith st of
. en’fpiogfe‘ig‘é "f‘ Sf‘e‘f_e‘]b_‘ﬁo ) The twi M’:é.iu,e'l1:|:'u'e'tnbefs| meyes gl
4, lfertERYEo ;}F gt  1ik of coced ‘i o e Canfom;e Stabe
S'e[%‘hce, ord Hit-from’stthér enﬁ

L MsdiRhoy ¢ a:ﬁa Cohigfita
more or less ﬂmn‘seveﬁ naﬂles gb' ’lbhg HS ’ﬂab'ﬁumber i'eque d'is ah i
it ',‘bef If e.ﬁéi" five dajd of" 'réoei it 6 ﬁie het,s{he 8 ﬁéhel z_ﬂembefs

g a*g‘;r;ee G WHIBH B this 88 perons Sl sbive ad'CHR eison, _‘
thitsy aHEIPRAA oo By, altbrtlatdly sild naide i the TRE Gt ele” . 7 L
first penel member to strike names being de{er;h.ned by lot “Thie 168t I

peneon'whoee name remems on-the ligtghall be cha;rperson

gl _relmbursement fof 19 conghlting Hifie-of ’negottators, sttt émd eeunsel it
seleofmg tHe‘egeno panel g:ne"mbef" 2.)‘?ﬂme of the agerty Hept %ﬁi‘éi-é; ataffahd oinmsel i -
vetting ‘Hnd seleeﬁné aﬁ A itk et os e 3) ﬁme ofith agei& g gof aiofé staﬂ‘ BA Glumss]l
in briefing thé Egehcy pehEI midtbef; ThE Cotfmizsioll By thag‘thg pléun 1enguage of s ies’c
claim statutes requires only that the public agency employer select an agency panel meriibEs:
The test claim statutes require the arbitration parnel members selectéd by the parties, rather than
the employer or employee organization, tq sglect the neutral third pane] menzber to act as

chairperson. Moreover, nothing in the test ola:m stefutes reqmres the pubhe agenoy panel
member to be briefed.

Thus the only activity required is the selection of an agency panél member, and, therefore, that
acﬁwty alone is state-mandated and subject to article XIII B, seetlon 6
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Code of Civil Procadure sechon 1269.6, subdivisich (8, requu-as th.ar., dnce the arbittation

process if triggered, the arbitration panel shall diréct that five days prior to the cummencemént of

. . itshearirigs the'local pubhc ageéncy: employar end etnployee orgHiiization shall submit “the last

" test offer of settlemnent as to each of e isgites within the scops of drbitration - thadein’ "~ |
o bargaififig s & proposal ot cemtarproposa! afid hot premoualy agreedta by the péities ‘prier to-.

. any arbittétion‘requeit .,.". The test.clainh statufes do 701, howdver, feqitire the 1ocal public, *-

ﬁgencyemployertdprepareforandconsdtmthtﬁegoVemmgbnardragar éthelﬂﬂtbestofﬁ‘ér"" o

of settlement. Thus the only activity required is to submi? the last best findl offer of setflement to

the arbitration panel, and, thcrefore that activity: a.lone is state-mendated and ﬂubJ ect to artlcle
. XII B, section 6. .

Prepare for and Enzagze in Ne otzaﬁom Mediaﬁan and Hearin 5

AT SR i
The cleimant is secking remﬂ'émrsem mt. for. mcrpaga& G081, agﬁn ;a,t9ciamﬂ1 80 ,p‘l:m' w&n f,
compiling comparability data it °ddn Cpde of lej?x dlirg aschion & ¥ 99 4. Handiin
track negotiations (for: acpno;gm {qsqas that are: Eub_] ep$ ,gr,h;paheﬁ ? gmm;p lssues tha.t
are not subject to arbitratipn), and, pi-epm}gg for anrf c:pat.ug in.medig gg,

The Commission firids that the pliin larigiaps of flig 'teért cleim statittés dogs ot r‘equire ‘the local
public egency to collect and compile compara.bzhty dats 18 préparation for nagbhahons, fo hendle
“two-track” negotiations, or to participate in mediation, when such act:vm,es oogur dutside the ‘
" arbitration process. Thexefora, costs assomated with such eparaﬁun or negotiations prior
to the arbitration prcmeéis bsitig ﬁlggerad pre nbf’éfatﬁifﬁaiiﬂaieﬂ or. B\i{br)eo‘ﬁ"té"hi‘ﬂblam B, .

gection 6, - | i e

. However, once the. érhléwmpﬁﬂpeﬁm mssefs '-J?y ciep ]
and the employes o:*gamza’uon 5 reguesj fpl;, ;%t;ghon i
parties 1o take variops aetions: Tha pRRel- may “nget Wi 8 0T thayr:ns
either jointly or separ 'tehy m@qaﬁ ﬂ;ldzgveﬁi:tgmom. holudl, 8T d
action including furher mediaf] afion, that the ,?Ibltl'&hlm paggl daemp appmpmte‘
purposes of its hea.ung my,\egl;l‘ga;hpng 91;!r ‘g'g;np#, the Epfgm@ny AL subagppa gq;ea,
administer oaths, take Fehininly ;}y 0, g}‘py 5)9;:0 ang;%sus ,subpoena.g guces ta,glgm  Fafuire
~ the production and. ez;a,mma dq%g j;a;ng,r, ploy eﬂa of: e?ptqygg orgamzahon ] ;aop:dg bpoka or
" “papers feliiting to any Fyigetmattar b foa the,pane). )

Additionally, Code of Civil Procedure‘sec'hon 129938 ata:teh thiat, uriless otherwise prmvﬁied in -

the test clg.m; tuten, the general, PEDYm t'fﬂ regarding, axgbxtrauon found, 14515119 Codeof Civil

Procedurs”! ere anphicable 0 binding tion procpedings under the test olaim sisftos. The

_ ralevap;c pq;t;gpa of ‘thess, genqiia,l fp_iggmn pmvxsmnts gotablidh .procedyres fop the conduct of
hearings squliq.s not;qa q?( hemnga. wﬂpass lists; admlsmbla evidence, Bu:bpoanasa and .

dﬂpnamg;xg o .

= st o ' A

r-!-

- . . b r
4-....’.-:._1 "'?;' S0 i s . " } - “

hd Code of Givil Pibt *dure séction 1205; 5, snibdlwsmn {5.)
0 Opde of Civil Prodedure section 1259.5, subdivision (b)
il Code pf Civil Propedure sections 1280 et seq.
52 Gods of Civil Procedure sections 1282 et seg:
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' testimony. of any person, and issuing subpoenas duces tecum ‘oe re

" any subjéct ittt Befdre the panel.™

Section 1299 9 subdivision (b), etates that, unless otherwise agreed to by the parties, the costs ef

. the'erbitratien proceeding and the expenses of the arbitration penel, excep those: of the efmployer
representaﬂve, shall-be borne by the employeemrgamzahem Thus; the, pubhc Bgency employer
s responsible for costs of its agency panel member, btxt not the cost-of'the preeeedmg er the L

. other panel members. g MR

Clsuma.ut is- seekmg relmbursement forthe fe]lovnn,g »temauﬂng a.etmtles - L
© 17 timé€ of the’ ageney ﬁegetlaters sta:Ef arid ootmsel | in pi'epianﬁg fer the erbltranon il:Lezanng. '

2. time of the egency negetlaiere, s’taff and counsel in vettmg seleetmg and prepe.nng
expert witnessés;

time of theé agency panel mémber and aftorney in pre-arbltretlen meei:mgsf of the pa.nel
staff, aftorney, witness and agzency panel member time for'thie hisatihgs; -

agency panel membe.r time- it cbﬁsultmg in closed sessféns w1ﬂ1 the pmiél‘

attorney tirfié in prepasing the 'Glosmg brieff™ - ) a

'ume of the attomey, negettaters,, and staff in eoneult:ng wﬁh the ageney penel member
pidt to the isuaride of tHe aWarcT, v .

Moot R

8 Hime, o;' the attorney, negotiators, ataff, agency panei member, and gevernmg board

eonsﬁlﬁhg regarding the award tnd givifig d:rechons to-t ageney negotefors, and "

9, tu;pe of the BEEBEY negetmters to negetlate w1th ﬂ:e umon B negenehng repreaentahves
. “Badedh e dvard,

Once arbitration is tnggered under Code of Civil Procedure section 1299.4, the er'mtret;qn anel,
within the scope of its awthority, may diréchdie Sétties to peRfoti: "éﬁéexﬁed‘ﬁ'ﬁ’hﬁ e “ﬁmee“the

-arbittatioh proceeding;pnoe tmggered. i§'mandatery, the Commission finds that, L the: ~§.C1}1.Vi.tlel

directdd py;the erbitration. panel RF. eetivities inftiated by the lacal. puhhexegenememp}eyer to
parhe1p£rtem arbitration, gre ot dmereuenm;y .As noted above, the: a.rbme:tmn'panelrs amhenty

" includes mesting with the parties or their fepresentatives, mekmg ingyiries and mvesmgg‘hens,

holding. hearings;aind :taimhg 2y, eth‘ef‘aethn meludmg@rﬂ;er med;s,tien,, tha,t 1he m‘bim'ehon '
panel deems appmpnate ? a8 well ds subpoenaing witnesges, a

’.@&E

1'13 AR \,,rél

i ,ibﬁ ’ksA_":

examination of any employer’s or employee ergamzahen 3 1600t

The plain 1anguage of the test claim statl.lies does not require the loeé] pubhe ageney, or its gtaff
or governing board; £ preperé for hearmgs, prépare expett wi‘cnesses, prepere 4 elesmg,bnef, or -
cep,mﬂt_mth ;ts,panel@ember pgq; to weua.uee pfthe aw;;é : :

sepanization: wsdy ‘Mo doe

test cla:m stetutes does not reqmre the employer ” arbm-a‘aon penel member to parhcipate in pre-

v-:-li_-g Waftia ot e 1y : g R o
* Code of Civi P,.r;pc‘s@g’:je.‘s‘e@ﬁo:n 12995, subdivisich gg,);
% Code of Civil Procedure sgetion 1299.5, subdivision (b).
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arbit:‘atton meatxngs with lucal agendy staff, cihamit- with local afency staff piiorto i wBuance of ' .
the award; cotidult in élosed sessiofifwith:ths arbitration panel; or consult with‘local agency: staff.

and th. gbvemng boatd regardmg the award, ‘However;to the extent that any of the above.

Bctivities s dmec‘ted”by the arbmahon panal mﬂ:mtha scope of its a‘uthonty, the achvﬂy is

stats-mnndated. .

" Thus, once arb11:ratmn is mggsred under Coda of Cwﬂ Prbca‘durs gection 1299 4 Gnly the-

follow:ng ,ao‘umgaﬂ, fo parz‘icqug‘e in :he arb;trqtzon proce,s's' or as-reguired by the arbitratioﬁ » |
- panel; exe state-mandated and subJect to article XTI B, section 6:

L Meetwﬂh the arblt'ahoﬁ pa.nel (Code Civ. Proc., § 1299 3, subd. &)

.. Cooperate in: mcp.unas or mvest:g&uona (Gode Cw, Proc., § 1299.5, subd (a)),
Participate in mad;g.tmn (Code Cw Proc,, § 1299 3, subd. (a)).

Participefe, in hearings (Cods.Civ. Proc,, § 1209, 5. subd, (&),

Respond to subpoanas and subpoenas duces tacum (Code CIV Proc , 8. ‘1299 5,
~subd. (b)), ©

6. 'Respnnd to or nﬁalce damanda for w1tnesa lists and/pr dogumants (Code Civ. Proc. o
§ 2 %
7. Mﬂkﬁﬂiﬂ'@h@&t@l@@@&d reapond to deposiuen.xequam (Code, Civ. Proc., § 51585 gng

L bW R,

i8glin} #*[c]as‘th of Iﬂmféble liugatren ragardmg thevmtei'pratdtlonmf unhcal
. provisiods ofﬁh‘a*la,wfwhmh*'érefam%igueus »incldihg this fact thatthe act-covers *all Gtker
formis &f -remﬁ’h‘a“fhhdn," “ind covers smployees perfcrmmg “ariy felated dities" 1o ‘ﬁrsﬁ'ghimg
" and mVab*hJ,gainﬁga Ths" Gommlﬁéion ﬁnﬁs that litigatitig aty B.prct' of the est claim statutes is |
not regﬂir'ec?ﬁf théfpim.h laffpapE of the st dlaim Btatutes’ ‘Iherefo‘re. 'thesa costa.ara not sta.’ca-
mandatéd ot B jec’t*tb artiele XII'B, auhon 6. | Coee e |
- o Y S s, T s

I’F’

In summary, the Commission finds the fouomg activities are mie-mandmd, end; therefore
subjac.t 19, art:tcle XJ;E[ B, segtion6:

1 Salgctmg an arb:,t'a’uon panal member (C'.ade' Cw. Pma § 1299 4 subd. ('b))
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. Iheans aproéram iat c'ar,nesﬁout‘ﬂ%

o local pu'bhp agengy en;pigyars wi;g en;ploy pea,c fﬁpp;niand firéfi E_E, d s
Dﬂiaﬂ‘éqﬂ:immant‘statgwiﬁefoz Bni}g gyets to enga.ge ifi Binding arbmahdﬁ‘Wi BIF

3. Oncs arbztratxon i triggered under Code of Civil: Pmcadura section.1299.4, the following -
aoiivities reqmred by the arbitration penel or to pqrtmpate in the arbitration process;

- Meet with the.arbmnonpanel (Code Civ, Proc;, § 1299 5; subd, (a))
i .‘:-b Part:clpate in inquiries or invastlganons (Code C1v Pmc 8 1299 3 aubd (ﬁ))
S, Partlclpate m med:atmn (Ccrde Cw Proc § 1299 3 subd (a))
e Pamc;,pate in hearings (CndeCiy. Prog., 51299, 5, subd; {a)-
e. Rsspond to srubpoenas and subpnenas duces tecum (Code Civ. Pre-e § 1299, 5

subd. (b)), . . .
£ Resﬁan& tb or malce dsmands fon witness hsts andfor decuments (Code Cw Proc.,
§" ' 231229.8). '

o ;gg_‘.:i:l\/,[fhfi_'tﬁli pk‘gaugb,par.é_ [ Egéponﬁ 1 deposition raquests Code Cw. Prog., § 41283
h, Condu“ct dlscovary o ,respond to dmcovazix requests (Code Cw Prpc § -1-2-83-95-

These acuvmes h:'e mniy state—~mandatéd fer.thﬂ*hme paned in whmh the test cleum sta.‘tutes wers-
presumed constitutional; Ianuary 1.3001 'I'hi‘ough April 21; 2003, '

Do the: M andated Actmiﬂa&' Comtifute 1 Praggﬁm .
"",*f-'. : Ld' , } n 1‘1}9 fe ‘l‘p foor o m\'ﬁm the meanmg of ﬂt{?l? Xt B, sacuon 6

i oV it Ritition of prawd.mg 8 §8TYicE tothb Pﬁbhc,
or laws which, 15, in':iplamént a Btate’ pohcy, :m‘pose imique. raquuements on local gavernmenta

| andde hot:apply;gererally tall a-emdeﬂts ahd entitied it thie state Onlvy ong efsthase tests .must g

be.met in order to- ﬁndﬂnat tha test claim’ stmi’oes constifite & “pigram.” . - - -

Here, the' tbstfclm.xﬁ;statutas estabhsh‘new bm&ﬁgmb:ﬂa,ﬁon netivities for looal pu‘bhc agency -
employei'h Who. enipley pedoe nfﬁbers and: ﬁreﬁghfers -The Deparhnent of F‘muhce asserts that

. the costs alleged do not stern from the parformanca"ﬁfa requﬂcment unidfite’ fo 10051 govemment '

The Commission d,tsagreqa with the Depa.rtmcnf, pmce the. fast, cla;m staiutps BrR. anly apphcahla

izations. - He‘gq:‘ the test: clau'n statutes do ngt apply genarally to a].I res:dentg and enutles m

Moreover, based on the plain language of the test cleim statutes, the, Lpglﬂlature 8 i _t in
enecting T};le stafited Was to ‘proteuf the hes ti: and welfarg of the' %hd by rbwd;nk impesse.
remedies necessary to afford pubhc employers thie opportunity to safely evmte the effects OEQ
lebar strife that would otherwiss lead to gtrikep. by firefighters and law. enforq:ement officers.”

- ‘Although Ertnkes by law anforcemant bﬂicers and ﬁreﬁghtars are 1l.lega.1 there is evidence in the

™ County of Los Angeles v. State afC‘alifamia (1987) 43 Cal 3d 46, 56 (Caumty af'
Los Angele.s') .

‘ - % Cpide of Civil Procedure sectlon 1299, -
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record indicating that such strikes nbvettheless ooctr:®™ This, the intent of these statirtes is to
prevent stfikss by lotil safsty officers théreby riroviding aservioe o the publici* .
Thersfore, the Comrhission finds thaf tha activifios mefidated by the test clairil statittes constitute

A1 “program," within the meaning of artmle XI]I B; sectmn 6 under :uther of t.he tegts set forth m .
< . County afLasAngeles L

‘ . Issue3: " . Do the tesi clmn stntutes conshtute A “new program or higher level of

" geryice™ ‘within thié mean‘ing of arhclaXﬂI Bf sectmn 6 off.ihe C’ﬁhforma
Consﬁtuhon?

A'test claim statute or executive order imposes a “new program or higher level of SBIVIGB” when
. the mandated activities;-4) are new in comparison with the pre-existing scheme; gnd .

b) result in an mcre.ase in the actual level or quality of;: gqvﬂmmpntalhgmcpa provided by the

local pyblic agency. ! The first st malmg this d netion is o, con ,:are'th mandated.

activities with the Tagal raﬁhireme;gs it effett immiedidtaly befors fh" AL

gtatute B.Dd regulations. « Eai

Privr 16 the ensb¥tient of the test claind Statutes, Tockl p‘ubhc agency employef W@ra raqulrad to -
meet and confer in good faith with recognized employee orgenizations undaf‘thie Meyers-Mhas-
Brown ‘Act: The test cleim statutes sided new stats-mandatsd activities rehitmg to- bind.mg
-arbitration. Thus, the program is new in compansan with the‘f)re-emstl.ng sehamd

B

Because the Legislature’s intent in enacting togt, clag,pa,_h:_ Z1:+ Jm&aﬁtﬁ pI‘BVEmI mkbﬁ by ;lacal
firefighters and, peaca.oﬂica:s. and the, Teduire | 105&1 ;mbh‘é age: 315% =

local saf ;‘iﬁceﬁtoﬂn ﬁgam,nqw aéﬂ;',,'aa;o revent such girikes, sjr,ﬁ
mmaa;é‘;,, fbe actga '}wﬁ of quallty of Seryices progcse%lb '~.,.,‘","1°=ﬂi ub q'agency;

Therefore, the Gotmnission firds thstthe aotivitios tmiiidatsd by the fest il stanies @énsﬁmte :
a “new program or higher level of service™within the meamng of articls XL B secticsi 6.

Issue 4: Do the tést.claim statutes imp,osg “posts mandated by the:state-within the
oo mennmg of! nrtxele XI1 B; section.§ nf thé Galifornin Consﬁtutlon B.nrli '
Gwammnnt Gnde sgcﬁon 1751«4? " i .

For ﬂie test cla.l_.sii stetutsd i impose 8 tein bursgbls, sta"ce At ditfed pr rogram, thé nSW actvities
_ muat, i#tipode s*tﬂh‘iaﬁﬁgiatl SH:h Ftﬂ*e.'g T "tto@o If:ﬁa‘i:t Cbcfa"ﬁ Bition. 17514, o
Governmgfit Code taaiion 175121 “Hefiniei onst tAmidated by the stats” as 'any increfsed coBt &

. local’ aéeﬂéy 18 Ygilised to Tntur as e régult of & statute ‘that n‘iandataé B tisw proftam i hlghar
level of service. )

The elainas Tty ated stited mthe test clé:‘in‘that “[jt]he actlwﬁea necessary

to cqmpiy mth‘c‘hé'fhahdnied FHVIES cosf wel.l if) excefs of $20C1 00 ger yaa.r 7 T, fh

5 Reportet’ s Trhﬁscnpt of Proceadmgs, Iuly 28, 2006, pagas 98-99

! San Diego Unified School Dist, supra, 33 Cal.4th 859, R77; Lucza Mar, supra, 44 Cal.3d 830,
835,

62 At the time the test claim was ﬁlad, Govemment Code section 17564 subdivision (8}, stated
that the no test claim or rejmbursement claim shall be made unless the claim exceeds $200, That ’
‘section was subsequently modified in Statutes 2002, chapter 1124, to incregse. the minimum to

$1,000, If this test claim is approved, any reimbursement claims mus’c exched $1,000.

=
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claimast % initially prcmded evidence in the record, mgned under penalty of perjury, that there
would be increased costs as & result of the test claim statutes, However, new ‘avidence was
provided at thie July 2528, 2006 Gommission hearing for this test claim, unidér bdth, that the

. elaimant 0 teg did not get to & stage in negotxahuns where binding

arbitration ‘was triggered: ™ Smce no activities are reimbursable prior to the pomt &t which

" binding arbitration is triggered wnder Code of Givil ho(:edcura section 1299.4, the slaimest City

ates did not.in fact incur any costs mandated by the state to- comply with the

* -mandated activities durmg the limited rsum‘omament penodm queshon (:I \fb’.ry 1, 2001
.through April 21, 2003).

On Janusry 23, 2007 co-claimant Cointy of Napa pruv:deti p decleration staﬁng that the bmdmg
arbitration process wes triggered in that county, pursuant to Code of Civil Procedure sections
1299 et, Boq -and Gounty staff participated in the process during the reimburgement period by:

- 1) engeging in mediation: 2). designaﬂng eri-afbitration parisl member; 3) mesting with the .

arbitratoté; 4) gathering and exohangmg raquesteﬂfmformahnn, exlilbits, andmmassﬂ.\s'ta .-
5) conducting dlscovery, and 6) parhbipahng in a three-day arbitration haarmg %ﬁIEfDI‘B, the
Comty of Napa did engage in some of th; ath‘te-mandated acfivities, -The County further stated -
that its costs to participate in thege activities exceeded $10,000. Thus there is now evidence in
the record, signed uhder penalty of perjury, that there ars increased costs mandated by the state
pursua.n‘t to Government Code sections 17514 and 17564 of at least $1,000.

,Governmen,t Code section 17556 lists several excep’uons which preclude the Commission ﬁ'om

finding costs mandated by the state. The Commission finds that none of the excaptons are

'apphcable to deny this test claim.

Accordmgly, the Commlssmn finds that the ectivities mandated by ’rhe test claim statutes do
impose ““costs mandated by the state” within the meaning of article XTII B, section § of the

_Cahfoma Constitution and Government Code section 17514,

CONCLUSION

e

‘The Commission finds that the prior Statement of Decision adoptsd on July 28, 2006, was

contrary to law, and, in applying the appropriate law to the test clalm, the test claim statutes
mandate the followmg activities;

1. Selecting an arbitration panel msmbar (Code Civ. Proc., §:1299.4; subd: (b)). -

. 2. Submitting fhe last best final offet of settlement to the arbitration panel (Code Civ. Proc.,
§ +2094;pabd—(b) 1299.6, subd, (a)).

3, Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to partmpate in the arb:traﬁnn proceas

B Meet with the arbitration panel. (Code Civ, Proc., § 1299, 5 subd. (a))
b. Parhclpate in inquiries or mvemgauons (Cede Civ. Proc., § 1299 5, subd. (a)).
c. - Participate in mediation (Code Civ. Proc. § 1299.5, subd (a))

6 Renorter's Ttanicript 6f Proceedinigs, July 28, 2006, pages 115-116, e
* 8 Declaration of Ja,cquelma M. Geng, Deputy County Ouunsel Oﬁcs of Cbﬁnty Cbuusel,

County of Napa, pege 3.

*
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d.. Parﬁmpate in hearmgs (Code Civ, Proc. § 1299 5, subd. (a))
‘. Respond to subpoenas and subpoanas duces tecum (Code Civ Proc § 1299 5,
.. subd, (b))
f Respond to or make demanda for witness lists and/or documents (Code Cw Proc . _'
; . !ﬁgg,ﬁ !E' . o Bt . . 2

: apphcahon ﬂ.nd respopd to depoamon raquasts (Coda C1v Pmc " ;. -

h Cpqd,uct d1sc0very or resPcmd to d:scovery requesrta (Cade Cw_ Proc,, § -1-38&-;05

These actwhes constltute a “program” a8 we]l BE B ‘_new prog:ram or h1ghe1¢ level of service,”
Furthermote, the aghvitlas imppse *costs mandated,:by the stata” within the meaning of,
article XTI-B, section 6. 0f the @al:fnmmt@ansﬁtum@n, and Ggystiiment. Gode section 175i4

s Because the- test clmm stah.ttes were-declared-tmeonstitutiogal-on April 21, 2003, howavar, ﬂ:xa,

) .razmbursemsn't pemcd 15 hmited L s a.nuary 1 2001 threug]:[ Apnl 20, 2003

fie
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It I.’mandatss/ZOOIIOItGOWPsGB/DraﬁPBGBOSMO'? .

. " .. - DRAFT PARAMETERSAN’D GU]])EL]NES

Code of Civil Procedire Sectlons 1299 1299, 2,
1299 3, 1299.4, 1299 5, 1299 8, 1299 8 and 1299 9 -

smtuteszooo Chapter906

" Binding Arbitranon,
© 0I-TC-07 T -

County of Napa, Clmmant

I.  SUMMARY OF THE MANDATE . . N
On March 29, 2007, the ormmiasion 6 e;% State Mandatea (Comiission) a.dopted B Stﬂtemant of

Deciiion orithe Binﬁmg Arbitrdtlonits clauq, ﬂndm thet the priot quant ofDecmlbn |
- adoptad onJuly 28, 2006, wei"a"conﬁ'al'y to 14W, end; in hpp‘i}ﬁng the qpipropnate latw Jcc: the test
claim, the tait c’lmm stabtés mandate the féjlnm@g activities:

L. Selectmg a.narbmatmn panej member (Code Civ, Prec § 1299 4, subd. (b))

2. Submitting the last best final offer of settlement to the a:bm'auon panel (Code Cw Proc,
'+ § 1299., subd. @)); .

| 3. Once*a.rbm‘ahon is mggared"under Ciode of Civil 'Proceﬂuré Becﬁon 1299: El» tha fo]lovn.ng '
o acuvmes réqmred by ths rbitretion pane] or to parﬂmpate in the ai"bm‘aﬁun process! -

a1 Meet w1fi1 the arbm'atmn panel (Cod”é Civ. Proc. § 1299.5, mibd. (&)- E
.- Participats in mqumes or investigations (Code Civ. Prog, § 1299.5, subd. (a))
Participate i in medlahoﬂ (Code Civ. Proc.'§1299.5, subds (a))

Perticipate mhearmgs (Gode Civ. Proc. § 1299.5,bubd. (a)). = '

' R.eapéﬂd"tb subpoenas and subpbanas duces tecﬂm (Code Civ. Pmb § 1299.5,

Re 60;1:;1 to or ma];p damds for mmess hsts and/or dogpments (C‘ode ClV Proq |
§1 .

£, Make apphuanmn and respond to deposmen requests (Coda Civ. Proc § 1299, 8)
. b, Conduct discovery or respond to dlscovery requests (Code Civ. Ptoc., § 1299, 8)

The Comm.wamn fqund it these Hetivities coristitute a “progrem” eg well Bs & “new prn am or
highér 16v6] of service.” Furﬂiarmora, the Cummzssmn found that the ac‘hwtlas impose coa’cs‘

LU = R & -

! Incorporating by reference Cods of Civil Procedure section 1‘28'2.2, subdivision (a)(2).
2 In_cdrporating by reference Codé of Civil Procedure seativns 1283 and 1283.05,
o 3 Incorporating by reference Cods of Civil Procedure section 1283.05. -
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mendated by the state” within the meaning of article XIII B, sectior 6 of thie California
] Consutuﬁon, and Govommeut Cogo socuon 17514 a

II.° ELIGIBLE ammmrs

. - Puzsuant to Cods ef Civil Procedure soctlon 1299 2,-8ny olty, county, and ity and county C
. " employing firefighters and/or law enforcement officers, 3 defined in Code of Civil Procadure |
- gection 1299.3, that incurs incressed costs as & rosulf of tHik rou:nbursable staio-mandatod
-~ - program is ahg1blo to claim reimbursement of these: oosts ‘except a city, county, or city and.
county governed by & charter that was amended pnor 16 January 1, 2001, to incorporate a -

requirement for resolving omploymont dmputes via bmdmg arbitration (Code C1v Proc,
8 1299 .9, subdivision (a)). .

III. PERIOD OF REI.MBURSEMENT

Government Code section 17557, subdivision (g), states thiat &tost cleitil shall bs Buhmlttod on or
before Jung f30 foﬂovﬁg Y g1ven, fiscdl year tn o%ab,hph o},xglb ility for tha,t flﬁlp,al year. The City of
~Palos Vo:;,ieg,Bpfpto til);,f ﬂ'lf?..,tﬂﬂﬁ ola.un on tho er 24, OOJ,, sstab},whmg o];,gj,b:,]iiy for fiscal Yyear
" 2000-200]: Ho (fmhvo dats of° ﬂ;o togt, olq,uu statiiigs, 8§ i 3. by Stap.}toa 2000, ,
chapter 906 is fanuary 1, 2 MoroDYPI, e Eost elej sta:tl.rtesmoro‘ declarsg ugoonshtuhonal
by the California Supreme Court on Apnl 21, 2603 Therefore, the reirmbursement ponod for costs

incurred pursuant {6 Statutes 2000 ohﬁptor 906' is hm.ltod to Ianua.‘oy 1,2001, throug‘h
April 20, 2003. o

Actual costs for one ﬁscal year shal] be included in each claim, Esumated cogts of ths
subsqguont yorr, may-be %oludogi o the.same claim, if applicable.. Pursuant tp,Gov@mmont
Code secfion 17561, subdivision (d)(1 ?.(A); all claimsg, for. xoxmburgemont «of initial fiscal year
costs shall be subn:utted 1o the State Controller mthm 120 days of the i issuence dato for the .
claiming instructions,

. Ifthe total costs for a given figbal year do‘hot exteed $1 000, 1o rolmbursamont shall be allowed
except as otherwise alowed by Govemmont - Gode.section 17564:.

_ IV, REIMBURSABLE AC,TIWT]ES

. To be eligible, for mpndﬂied cost rezmhursomont for any ﬁs;:al yoa:, only actua.l oqstu may be
. clalmed, Actual costs are those costs actually incurred to implement the mandgted activities,
Actual costs mugt be traooab le and, supported b aourco documents that show the validity of such
coitt, whed thay weté ndlitred, alid'thetr refiifbnship to thé téimbiiteablt wetiyified. A source
docurnent is a document created at or near the same time the actual cost was ‘nciirfed for the
event-of activity ih question.. Source- documents may. iholude, but are not hm:ted 16, employee
time rooorda ar time logs, pign-in nheots, invoices, angd recgipis,

Evidenge cprroborah.u.g t'l;.e BOUrce: documonts may include, but i 1 not hm;ted tq. workaheej:s, cast

allocafign ropg;fgr (5y8 gane.ratoo), pu;chaso or&ora, conhg.gﬁg, a,gegdq.s, ing packets, and
declaragons ﬂochrm must inéldde & corﬁﬁoutaon or declaration statmg certify (or

declare) under penalty of perjury under the laws of the State of California that the foregoing is

true and correct,” and must further ,00mp with the requirgments of Code of le Procethii®

section 2015.5, Bvidente ¢Bitobotatitig | tﬂo ‘Bource docunients tnay include ‘data relsvaht to the

reimburseble activities otherwiss in oomphanco with local, state, and federal government . .
' roqulromonts Howover, oorroboraung documents cannot be mxhsututod for source documents,
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The claimant is only allowed to claim and. be reimbursed for increased costs for reimbursable
. . motivities identified below. Increased cost is hmlted to the copt of an actwty that the clmmant i
required to incur as a résult of the mandate. - ' .

- 'For eauh ehgfola clmmant, tha follomng actmhas ara raunbursabla

-1, Selecimg an arblt'anon panel mamber (Code Cw Proc 8 1299 4 subd. (b))

|2 Submlttmg the last best final offer of seﬁlement to the arbmahon pienel (Code CW Proc

" § 1299, 6 subd. (). - B

. Once e.rbmatmn is triggered under Code of Civil Procedure sectmn 1299.4, the scupe of

which is defined in Cods of Civil Procedure section 1299:3, subdmsmn (g}, the
following activities required by the arbitration panel or to participate in the a.rbm'ahon
process:

- Maefmth the arbﬁrahon paitiel:(Gods: Ciy, Pide. § '1299 5, su’bd. &),

b.. Perticipaté-in inquiries of mvésngauomg (Code: Cw Proc § 1299 5, srubd (a))
c. - Participate in fediation (Code Civ. Proc. § 1299.5; p‘libd_ (&) _

d. Participate in hearings. (Code Civ. Proc, § 1299.5, subdi (&)). “*

¢ g, -Régpond to mibpoanas B.nd subpoanas duces Aecuni (Coﬂ‘e Cw Prot. § 1299 5,
subd. (b)). . :

1 ‘Rnsppnd to or make demiands fqr w14:negs hsta;and/or liocuments (C,ude Cw Proc. s
. §1260.8)%

| g Make apphcahan and respond to deposztmn requests (Code Ew Proc.,, §. 1299 B).’
h. Cendugt discavery or respond to dlscovary requests, (Code Crv Proq., § 1259.8). 6

o The follovnng Bbtivities dare hot reimmbutsabile; . r

a,gbéncy managemant, counsel staff and memberp of gqvemmg bodaes regarding .
bmdmg zi:a’non. e .

casts assomated' with res'h'uctunng bargmning umts to aacomxmdate'bmdmg ai'bltrhmon,

Jl.r

t.d

) wacovsry a.ctmtlea, il et forth 1 1 Code of Cwﬂ Prncedure seotmng 1’2&1 1, 128“1 %and R

1299.8, when such activities are engaged in oufside the binding aIblfmhon pro%%ss
triggered by Code of Civil Procedm'e section 1299.4; ' e

collect and comﬁﬂe cnmpara,bﬂlty data, handia two track negotiatithisl of participétion in
’medlaﬁoﬁ, whefi Siich activities are engagad in Girtside 'r.hJ!:. biriding a.r'bltratmn pracass

fnggﬁred by Codé 6f. Gwﬂ Procadme sactmn 1299 4;

negotlatmg with the employee or.gamzaﬁan rapresentaﬁvea based en the arblfrmon
,panel’s award, pursuant to Code of Cvil Procedure section 1299. 7, su'bchwsmn (a.), and .

4 Incorpora,tmg by raferﬂnce Code of Civil Procedute ssction 1282 2, subdmswn (a)(Z)
3 I.morporatlng by reference Code of. Civil Pmoedure gections 1283 end 1283 OS
. 6 Incorporatmg by reference\COda of Cl‘Vll Procedure section 1283 0s. ..
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e costs to litigate interpretation of the fest clmm sthttite's
_ V. CLAIM PREPARA'ITON AND SUBMISSION

Each of the following cost elements must b idsitified for aach re:mbursable acuvxty 1dent1ﬁad "
" . in Section IV, Reimbursable Activities, of this documant Each claimad reimbursabls cost must -

. Be supported by soures documentation ds desctibed in Section I'\L Addluonally, each .
teimbursement claimi must ba ﬁlad ina tmelymannar

A. D1rect Cost Raportmg

" Direct costs are thofe coits incurred spec:.ﬁcally foi' the re:mhursable act:vmes ‘The followmg
" direct costs ate ahglble for" relmbm'sement

1. Sala.nes and Beneﬁts

Report each am,ployee implementing the Teimburgable actmnes,by name, job
clessifigation, axd productive hourly rate (futal wages and related benefits divided by

 prodiictive oths). 'Désoribe the speéifis teitmbirsable acfivities p&rformed and the hours
devoted to.each. relmbursable activity.perforined;

2. Matenals and Supplies .

Report the cost of mgterials and supphas thit have been, cmnsumed or e.Jqpended for the
purpose of the relmbursable activities, Purchases shall be claimed at the ctual price
after deductmg discoints, rabatqg, and Allowances recaived by the. cla.!mant, Supplies
that are withdfiwn from mvén’tory shall e chargéd o1 au appropmaie h.ncf técoghized
method of costing, conmstenﬂy apphed .

3, Céritrhoted Servmas : _ L e

'Report the' nané of this contraﬁior and services petformed to implemetit the reimburseble.
activities. If the contractor bills for time and mafenala. tepor} the fumber of hours Bpent
on the activities, and a.ll costs cgagged If the contract is-a fixed price, report the services
that werd parformed ddring the period coveted by the réimburserient cleif. Ifthe
contract services are also used for purpoges other than the reimbursable activities, only
thea' p;vb- ,poniqn of the; serwces used t6 mpleinent the ralmbursabla agfivities can be

_clmmad Submat g.ontaqt cp" gl tant: and attomay mvmcas wﬁh the clzum and a
des::nptmn of iﬁe pontmof acopb ‘of services.

4, Fuced Assets and Eqmpment

Reportths purphasa price paid for fixed Bagely and- eqmpment (mcludmg computars)
pecessary to implement the reimburgable achvxhea‘ The: pu:cha,se pnce includes taxes,
delivery costs, and installation costs.” If the fixed msset or squipmerit.is also used for
. PUTpOses ¢ other than the reimburseble astivities, only the pro-rata porlnon of ths pu.mhase
' prics ised ti mplamqnt tha'rexm’bursa“nle azﬁwhes cat be claimed. -

5, Travel
Repert the namé of the employee tavehng for the purpose of the re:mbursable a.ctmhes.,

Include the date of travel, destination point, the specific reimbursable acfivity requiring
travel and related trével expenses rembmsad to the employée in compliance with ths -

\ - »
- -
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 rules of the local jurisdiction. Report employee travel time accordmg to the rules of cost |
. .element A:l, Salanes and Baneﬁts for each npphcable rembursable B,ctmty

- B, InchrectC‘,ostRateB_.

Inchrect cmsts are: costs that are mf;urred :t‘arra commpn or Jomt pmjpesm1L benqﬁtmg more thm;x one - ' |

. program, angd gre not.dirgetly. a.ss1gnable to g partwu]qr depa:unant OT Program w1¢hnut efforta
mspropnmanate 1o the regult achisved,, Indirect costs may inglude,both (1) nvarhead costs of ths
- unit perforthing the mandate; and (2)the cpsts ofthe cantral,government services dastribufpd 1or -

~ the other depa.rhnents based on & systematic and rational basis through B cest allonaihon plan.

Compensation for indirsct custs ig eligible forreimbursement utilizing the; precedura prowded in
the Office of Management and Budget (OMB) Cuculat A-87. Claiments have the option of
using 10% &f leect hbor, sxc‘ludmg fringe ‘Wnefts, or prapanng an Inﬁlrac‘t Ges’t Rats Proposal
(ICRP) if the Iﬁﬁafect cost ;a,tb clmmed axc.eeds 10%

If the cla;mp,pt ohopsas»tu up;'epare a.u ICRP both the d:rect oosts (as daﬁ;ned and deacnbed in -

" OMB Cireular A-87 Aftachiments A and B) and the indirect costs shall exclude cepital '
expenditures and unallowable cgﬁg (es define qgl a.nqq depcnbed in OMB Clﬁ A-8'7 .
Attachments A erid B), HowaVet, trall6Wabls costs mukt be thothidsd T ths chrect codts. if they
represanfpacuwtles thwhich indireot; costsrare properly allocable, ;

Ths dwtnbutmp beise mﬁy Be 1) total direct Sosts erxciudﬁig capitai expéﬁ&mires and other
d1stort1hg ité P@ Hiic, :» a8 ‘HEss ﬂﬁ'ough fitnds, majdr sibeonttacts, stc) (2) direct da1an,és and
. Wages, or B anbther Ase*'{vhfévh reﬁ’ﬁts o’ aqmtabie distnbtfﬁ _

. In calculating an ICR.P the clmmant shall have the choice of onig of the folﬁowmg

methodologles _
e L -l Tha allbca_hon mfallgwabla md;ractﬂoosts (as,daﬁned Exmjr descnbad in OMB ercular
- + A-87 Attachments A and. B) Shall be accomphahad by (1) clagg 1g a__defp"ai‘unent's .

total costs for the basé period a8 8 thar direct g T de:ect, and ')vdmdmg e total
alloweble indirect costs (net of appiloable oredits) byﬂ?lh"eq*ntabie "distibution Bage.
~ The regult-of this process is an indirect costrats whmh is, used to. disiribute indirect
" coists to Thendater. - The #ate hould be expiredsed:as a phroentape which, the totai
_emputit allﬁ‘évable mdn'aot GDBj:ﬂ haars to the basg selected, or ' am

2. 'I’he ailocafi H of aﬂbwabls mchrsé.,t costs (as deﬁnad and descnbaﬂ iﬁ OMB Clrcular

AR7 Attac‘hméhts A a.ndf B). shall be accbmphshed By (I)JBBPatﬁ’ung 8. dépariman‘t

- into grotifss, stich as divisions6r sectiots, and thén dlagsifying. ¥ divisfon’s 6f
section’s total costs for the base period s either direct or inditscf, and (2) diwdmg :
the total: ellowable indirect.costs (met of; qpphcable credits) by-an gquitable.
distribution bass. Ths result-of this protéss is anmduect coptrate. thﬂt is used to
dlgr,tgubutg:gndupnt oOBts to manda,tes The, rate J=.=.ht:>1.3.1d be expresssd erpentage

. which the total amount al.lowable indiredf costs beats to tha baaa sble cte. :

VL RECORD RETENTION

Pursuant to Govemment Code settion 17558.5, Bubdwmon (a),n ramburssment claun for achial
costs filed by a local agancy or schod! district pursuant to this chaptet” is subJ eot'to the initiation

7 This refers to Title 2, division 4, part 7; chapter 4 of the Government Code.
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of en andit by the Coritroller no later then thres years after ths dete that the actial rexmbunaemeni
- cleim i filed or lagt ementisd; whichevar is later. ‘However, ifno funds aré appropnai:ed Gr'no
payment is made to & claimant for the program for the fiscal year for which the.‘B} m is filed, the .
- time forthe Controller to initiate an audit shall commence to run from the date o na.‘l pb.yment
of the clmm. I any ‘base, il aifdit shal] be- comp“ieted not latet than'two yetirt-efter the date that -
- the audit {8 commen df- A‘J]f documents ifsed'to suppurf fis reinibtitgabletotivities, g8 desm’ﬁed .
. in Section TV; nuuﬁf r*etmed dmng th peHmd! subject to"muditi- Iffi nudit Has been initiated *

* by the*C¢ n“{mgll dufiﬁg this peiod sisbiect to aidit, th reteritmn penod isf eﬁended dhiti] the
ultimate resa‘lutmh of BAY audit ﬁndmge - .

VIL OWSETTJNG REVEN'UES AND REH\IBURSELIENTS

Any offsets the claxmant expenences in the sama ,prog;am BS & resul’c of fhe sa.me afatutes or o
executive orders found to contain the mendite shall be deéluuted From, the costs clq.}gae L In
addition, reimbursement for this mendate from any source mcludng Hut not hnﬁ sarvme
' fees colibotéd; feﬂaral fundh and cathai1 s‘tate flm&a ahall be 1denﬁ.ﬁaﬂ and deﬂ i

claim, . i

VIIL STATE CUNLI‘ROLLER’S N ,
Pursusnt to Government Code section 175 58 subdwmmn(b), thisr Conitroliér shal-isste ulmmmg
mst'ucﬁong for each fandate. ﬂnat@eqwes Atate rembursement ;mt later than 60 dnlyp after _
receiving thg, radgptedparamatars a;;:d gu; ]m,a, from theﬂo ssmn, tq asa}st‘)‘ocal p,iancxes S
and school d1s1ncts in claiming cagta 10 bp re:,m,pmed‘, -

derived from the test clmm demslon a.nd the paramaters ang da'].ines 'adoptaﬁ %gr’th'é .
Commission. : "~~‘:"-'-

Pursuant to Goyernment ‘Code gection 17561 subchwslon (d)(l), issuance of the clan:umg
instrictiona aﬁ&ﬁ, SORSERENE Hotice oF s n§1:—1t o thefdoat agahcxb% wnd s6hép] districts to file
raxmbﬂrsaﬂ:leﬁ _EI kit ’bjééed ipof paraﬁeters Hid gmdahnes adepted by thé‘-('}nmm:ssmn

X, REMEME}B‘ BERORE TH;E COMMISSION

Upon rédiisét of a’lo"éal‘agandy ot sshiol distrigt, the Gornmission shall rewsw the ul‘ém;cung
instructions issusd byths State Controllar ot iy othef authorized gtate agenicy for -

. reimbursemient of mandated Goaty piivnat to Goveinmett:Code Sctioi 175671, - Ifithe .
Com.rglamqmgﬂtarmmus‘ ths,t 1he. plagmmg ihgirictions do not. conform to %? 'pgramete\rs and
guidslines; the Cnmsg;ogghau direct the Cpntullpr oo} mochﬁr the claiy ingtnictions end
the Controller ahai],‘gxq s claiming. ].mﬂtmctmns to conform, to the paramef.ers and guidelines
as dirpoted by the domm}ggmn.

‘In addition, requests*ma’y bé maﬁa tor atiexil pﬁnametew and guidelings. pmsuani to vaemment
Code sectiom 17557 sﬂb&mﬁmn (&), &ind Californis Coids ofRegulations, titls'2) section 1183.2,

X. LEGAL ARG FACTUAL BASTS FOR THE FARAMETERS A GUanLmEs

‘The Statement of Demmon is legally binding on all parties and provides the legal and

‘basis for the parameters and guidelines. The support for the legal "aiid fadthial Fndirigs s *f'ound in
the affiinistrétive reéoid forthe test claim, The adm.tmsh'atwe reaord mcludmg the Statament
of Decisitn, is on ﬁle with the Comimissicn.

® . . ™
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Los Angeles, CA 80045

C.oast
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Wir. James B, Handriokson
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340 Palos, Verdes Drive-West
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' CIaimant

- (d1oy 3780888 - il e

Fax:  (310) 378.9830

Mr. Steve Smith
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3323 Watt Avenue #2081
Sacramento, CA 95821

. Fax:  (918) 87240873 . .

Tel (§16) 2164485

Ms. Jacgueline M, Gong
-County of Napa :
1188 Third Street, Sulte 301
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Tel:
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Mr. J. Bradiey Burgess S
Publlc Resource Management Gmup
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ROBERT WESTMEYER
Caunty Counest

+
MARGARET WOODBURY
Chiof Daputy

BILVA DARBINIAN
Chisl Deputy

+

LAURA J, ANDERSON
Deputy
JACQUELINE M, GONG
Peputy
ROBERT G, MARTIN

Deputy

PATRICIA L, TYRRELL
Doputy

. ROBERTW, PAU,

. Deputy”
KRISHAN GHOPRA
Depidy
CARRIER, GALLAGHER

Depuly
NICE D, KILLIOM
Domy |

CHRISRY. APALLAS

L
CHERI HUEER
Privacy Ofioar
' -

LINDA HOLBROOK
Offon Marager

P R R

“ Dsputy County Counsel :

SUSAN M, INGALLE
SORA ODOHERTY
Paralegale

1195 THIRD STREET
Surre 301
Nara, CALIFORNIA

Fron-NAPA COUNTY COUNSEL 707 268 8220 -1 T 7 ExhibitB

COUNTYof NAPA

OFFICE OF COUNTY COUNSEL-;

Sont 80 foz and S, mail - R_EC_E'VED
Jume.11, 2007 | - ' JUN {12007

- | COMMISSIONON
Ms. Paula Hagashi STATE MANDATES
Executive Director
Commmission on State Mandates
980 Ninth Street, Suite 300
Sacramente CA 95841

Re: Blnding Arbitration (01-TC-07) - City of Palos Verdes Estates Test Claim
Comments on Pruposed Pevameters & Guidelines and Supporting Declaration

. Den.r M. Hagasha

! EnclosedpleaseﬁndtheComy ofNapasCommsnrsontherposedPammetsrsand

Guidelines, together with a Declsration in Suppost of these Comiments. Please let me
know if you have axy questions or require any forther information.

Sincerely,

anquehnEM Gong
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COUNTYq]"NAPA

OFFICE OF COUNTY ODUNSEL

COUNTY OF NAPA
CDDIMENTS ON PROPOSED PARAMETERS AND A MES

Binding Arbitration
(01-TC-07)

Caode of Civil Procedures Sections 1281.1, 1299, 1299.2,
1299 3, 1299.4, 1299.5, 1299.6, 1299.7, 12998and12999
As Added by Statutes 2000, Chapter 906

: The Counity of Napa respectfufly submirs the followiug in response to the propossd
Paramsters and Guidelines issued by the Commission staff on May 10, 2007. -

Thia proposed Pacamisters and Giridelities as currently sef forth include only those
activities specified in the statutes at issue and do not accrately reflect the full reality of
the Binding Arbitration Program. At this stage of the test cJaims process, the Commission
may consider “the most reasonable methods of complying with the mandaie” which
inchdes “methods not specified in statute or executive order that are to carry out

necessary
ﬂlemandatedprogtm @CC_R § 1183, 1(n)(4)) Ateachstepofﬁlem‘bm'auon

*ﬁ”" . (CodeofC‘w§9 a. (b)) B

2, Submﬂmgﬂ:alnsthestﬁnﬂoﬁaofmﬂemmmﬂ:earbm

S Sovaming oo (Oods of Civ- Broc 8 190 6 bl @,

3. Oncearbm'auonmmggeredundanodeof&vﬂPmceduresecmn
1299 4, the seope of which is defined in Code of Civil Procedure section 1299.3,

subdhnsmn(g) theﬁoﬂowmgactrvmesrequn'edbythearhmmonpmelormpmhmpﬂe
in the arbiiration process: _
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b. Pmpmmmmmmormmmmmm&mﬁsmamﬁém
: investigations. (Code of Civ. Proc. §

| 1299.5, subd, (a)). ] .
c. Pammpate in med!anon W@mﬂrﬂg

_ Civ. Proc. § 1209.5, subd(a})
8 Respond to subpaenas and subpoenas duces tecum wmgy_m_

- f.
(Code ot Civ Pros. § 1299 8). - .-
B Make apphcatton and respund to discovery requests vhi
k.

(Cnde of I.,zv Proc § 1299 8) ‘

.The County ,raspectﬁxny requests the Cominiission- dlrect staff t6-amend the pmposed Pammeters T

and Guidslines in accordance with the proposed changes ag set forth sbove, -

The foregoing fhcts are known to me personally and if so required, I could and would testify to
the statements made herein.

I deciare under pcnalty of perjury that the foragomg is true and correst to the best of my
knowledge. Executed on June 11th, 2007, in Napa, Cahforma_

Qx.
Deputy County Counsel
County of Napa
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DECLARATION OF JACQUELINE M, GONG

IN SUPPORT OF AMENDMENTS TO THE PROPOSED PARAMETERS AND

GUIDELINES

Binding Arblsration
(01-TC-07)

Code of Civil Procedures Sections 1281.1, 1299, 1299,2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8 and 1269.9
Ag Added by Statutes 2000, Chapter 906

- L Jacquehne M. Gong, declara

1.

Iama Deputy Couitity Counsél for thc Couitty oanpa, pnmnnly assigned to
employmem‘. lew metters; From’ Imaxy through’ September 2001, I participated
in the binding interest. axb:tmtmn process between the Couty | and the Napa
County Deputy Shmﬁ‘s Asiaciation C‘DSA”) to the final a,wqrd of gn arbitration

- décigion on the dlspmed economic issues arising ﬁ-om negaha:nons Ihavs

personal Eriowlsige o the facts stated herein, and if Galled upér to Testify, I could

S0 competently
In‘January 2001, DS A requested that disputed econorhic ishuss under negou&uons :

! ‘be  subihittad to’ arbm'auon pursuamm Caﬁfornia,Code of Civil -
edure Section 1299 ot seq_ (“SB 4027, After consuiltation with other
agenties; and thestings betwesn the County’ s Hufhan Resalirced Directar (“HR
Director”) and legal counsel, tha County desngnated n;s arbm'enon panel member.

would have B funda.mental lmowledge about the collectrve bargammg process and

an understaniding of County Dperatmns and ﬁ:ndmg, mcludmg COUTtY structures,

staffing pattorns, law enforcement dperations; this méfber nesded 1o enhance the
neutral m‘bmamr’sunderstmhngofthe technical aspects of the County’s
econormié- positions. For these Teasons; the' Coamy gpent some hmc researcmng
conpultinig and evaluating who best would répiesent the County. -

In preparation of selectmg a neytral arbitrator, legal counsel conducted extensive
research on prospective neutrdl afbitrators: analyzing their backgromds and
arbitration experience, gathering former decisions and contacting dgencies who

had participated in arbitration hearings with them Tt wes essential for the Coumy |

to vt the prospective atbitrarors, Stratapically, due tothe complicated data
analysis the County anhmpaied it wonld need to present at the haa.nng, the Counnty

~ evaluated arbitrators for their ability and comfort with hendling extensive factual

information and enalysis end for a liberal approach to admitting in evidence,
After further discussions between the County’s Human Resources Director and
legal counsel, thé County platined its approach in participating in the joint
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selection of the neutral arbitrator, Thé County and DSA. jd'mtly selected 8 neutral
arbitrator.

In April 2001 the partics and legal counsel met with the arbitration panel to :
submit their last best final offers of settlement, to establish & hearing timeteble for

* the exchange of requested information, ‘exhibits and other evidentiary documents,

witness hsts, and hearing dates. At this megting, the parties further settled on two
economi¢ propasals. In preparetion for the meeting, staff and lagal counsel
prepared and drafted the County’s last best final offer for submission after
consultation with the County’s Board of Supervisors.

. Ag agreed 1o with the arbittation panel, the County ptepared its response to DSA’s

request for budgetary documentation and the evidentiary: éxhibits for the hearing,
This preparation entailed considerable time and resonrces, not only of legal
courisel aid Cowrity: I-ﬁnnankemm'oes gtaff, but of staﬁ'ﬁ‘om thé Cm.:my
Exetttive Office and Aiiditor<-Controller. The complla:hOn of fiscal data and
analysis far exceeded what the County typically gathered in preparanon of its
roitifie negotiations, mnludm,g past &'present anniial budgets and projections,

- -budgeét updates, information on Wage increases. fir employess overthe span of ten

'years;-data’ demonstranng reveme losses and gains, debt service. lswals, County

fisriding priorities; data on general feserve set-esides and nthe:rbudget and.
spending limitations,

SB 402 obliges the arbitration panel to select the party’s last best uﬁ‘er -on each
disputed economic issue that most nearly adheres to. specified factors under
California Code of Civil' Pmcedure Section 1299.6. To effectively: partlmpate in
the arbitration hearing, the County searched forand retained expert witnesses to
apalyze the fiscal impact of proposed economic igsuss on the Coumy and its
ebility to pay, as well gs to study;the- comparabxlrty ef the County’s economic
proposla!s to similerly situated egencies, Expert w@esses dcveluped ana.lytlaal

. studies and prepared for testifying et the arbitcation hearing vith the assistance of

legal councel. General witnesses were alsc 1denuﬂed and prepared for testifying
As with any arbitration procesn, the County, through its staﬁ’and légal counsel,
prepared and responded to requests for discovery and other induiriss for ,
served and draffed responses/rssponswe docn.}mem The three-day

 learing iivolved attorriey, staff arid witness time to prepare and participate in the
- hearing. Following the hearing, legal counsel and staff at the direction of the'

arbitration panel prepared the submission of additional ; wntten ewience and
closing briefs.

I declareunderpena]xy ofpaqurythntthe foregomg:s tmeand correct to thebest of my
knowledge Executed this 11" day of June, 2007, in Népa, Cahforma. ‘

Wv e Bovg.
Jebquéline M, Gong ¢

Deépiuty County Counsel
County of Népa
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TROOF OF SERVICE

‘ ' Tam 2 resident of the United States and of the State of Califbrnia, T am ensployed in the
J County of Nape. My business address is 1195 Third Street, Suite 301, Napa, California. My
business telephone is (707) 253-4234; fax number (707) 259-8220. I am over the age of aighteen

yoers, | am not a pirty to the within action orproceedmg On June 11, 2007, I servedf.he
ﬁ)llowmg domnnam(s), :

RE: BINDING ARBITRATION (01TC-07) - City of Palo Verdes
_ . Estates Test Claim ,

COUNTY OF NAPA’S COMIW.EPATTS ON
PROPDSED PARAMETERS AND GUIDELINES

DEGLARATION or JACQUEL]NE M. GONG IN SUPPORT OF
AMENDMENTS TO TEE PROPOSED PARAMETERS AND GUIDELINES

I mfamﬂ:armththepmﬁ;cequapaCumtyCmmael 8 Oﬁice, for the collection and
e pmceamngnfqorrespoqdmue for miiling with the United States Postal Service, In accordance
with the ordinary-course of business, the above-mentioned docmment(s) would have been
deposited with the Unitéd States Postal Service on the sarme day on which it wag plw:ed at Napa
County Counsel'y Oﬂice .

X hyplacmg,orcanamgtobepiaced, atmeeopythereofenelosedmasea]edenva]opewﬁh _
postagethereon fully propeid, in the United States mail &t Nepa County, Cahfomm,
) 3d as st ﬁ:rthbelow (CCP § 1012, 1013 and 1013(=))

£] bypersonallydehvermg,ormmgtobedahvemd,atmenopythcreoftotheparson{s)md
at thio address(&s) set forthbelow. (CCP §1011) |

Tme: 7 * Pérson served:

[] bypersonelly detiveri
iblder ofthe a.ddressce

, of causing to be delivered, & trué copy thereof to the office/court

X by cqnsn;g atma copy tharwf to be delivered to the persun(s) aI the address(cs) set forth -
below, by exid/or throngh the sérvices of

e Umted P@rcel Service '

b. - [} Federal Express

¢ L[] ExpressMail ‘

d X  Facimile (Followed by First Class Madl; Ruley of Court §2008) Pm:snmt to
transamssmnwzls repnrted o complete a.nd w:thout zrror A copy of this. tromemission
report shall be attached to this proof of service and kept with the fila. (VIA
FACSIM]IE TO PAULA HIGASHI ONLY AT (916) 445-0278)

Idaclaremderpena!tyofpmjmythattheforegomgmtmemdmrrect_,andthatthxs
declaration was executed on June 11, 2007, at Napa, Californis
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- Sacramento; CA- 95814

Sacramento, CA 95816

Ms. Bonnie Ter Keurst .
County of San Bemardino
Office of the Auditor/Controller-Recorder

- 222 West Hospiltality Lane

Sam Bemm'dho CA 92415-0018

Ms. Lestie MoGil

California Peace Officers’ Association
1455 Response Road, Suite 190
Samento, CA 95815

Mr. Leonard Kaye, Esq.
County of Los Angeles
Anditor-Controller’s Office

- 500 West Temple Street, Room 5235

Kenneth Hahn Hall of Admimistration
Los Angeies, California 90012

Ms, Susan Geanacou
Dopartient of Finance (A-15)
015 L Street, Suite 1190

Ms. Jess McGuinn
Department of Finance (A—IS)
915 L Street, 8% Floor
Sacramento, CA 95814

Mz. Daniel Tery

Califomnia Professional Firefiphters
1780 Creskside Oaks Drive, Suite 200
Sacramento, CA 95833

M. Stave Keil

California State Association of Counties
1100 K Street, Suite101

Sacramemto, CA 95814
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SERVICE LIST
M. Paula Hagashi
Executive Director Ms, Ammette Chinn
Commission on State Mandates Cost Recovery Systems, Inc.
980 Ninth Street, Suite 300 705-2 East Bidwell St., Suite 204
Sacramento, CA 95841 Folsom‘, CA 95630 -
Mr. Steve Shislds N, Gerald Shelton
Shisids Consulting Group, Inc. California Dapartment of Education (E-OS}
1536 - 36" St. : Fiscal and Administrative Services Division

1430 N Street, Suite 2213
Secramento, CA 95814

Mr, J, Bradley Burpess

Public Resource Management Group
1380 Leed Hill Boulevard, Suite 106
Roseville, CA 935661

- Ms, Amy Bertton

Celifornia Pmﬁsmoﬁal Firefighters
1780 Creelside Oales Drive, Suite 200
Sacramento, CA 95833

- Mr. Jim Jaggers

PO Box 1993
Carmichael, CA 95609

Ms. Giomy Brummmels

State Controller's Office (B-08)
Division of Accounting & Reporting
3301 C Street, Svite 500

Secramento, CA 95818

- Mr. Glen Bverroad -+ -

City of Newport Beach
PO Box 1768
Newport Beach, CA 92659-1768

James B, Hendrickson

City Manager

City of Palos Verdes Estates

340 Palos Verdes Drive West
Palos Verdes Estates, CA 90274

Allan Burdick
Maxirmue, Ine.
4320 Anburn Bivd., Suite 2000

~ Sacramemto, CA 95841







NAPA, COUNTY - OFFICE OF COUNTY COUNSEL

0 o 1195 THIRD STREET, SUITE 301, NAPA, CALIFORNIA 54559
AREA CODE 107/253-4521  FAX 707/259-8220

ROBERT WESTMEYER, County Counss!

MARGARET L. WOODBURY, Chief Deputy . ROBERT W, PAUL, Deputy
LAURA J. ANDERSON, Deputy oo KRISHAN CHOPRA, Deputy
JACQUELINE M. GONQ, Deputy . _ CARRIE R GALLAGHER, Deputy
SILVA DARBINIAN, Deputy CHRIS R.Y. APALLAS, Deputy
ROBERT C. MARTIN, Deputy JANICE D, KILLION, Deputy
PATRICIA L. TYRRELL, Deputy

CHER] HUBER, Privacy Officer

REQUEST TO JOIN AS CO-TEST CLATMANT

BY COUNTY OF NAPA
Binding Arbitration f -‘AN 24 07
©I-TC07) | coMMIESION ON

STATE MANDATES
Code of Civil Procedures Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1289.6, 1299.7, 1299.8 and 1299.9
As Added by Statutes 2000, Chapter 906

' The County of Napa hereby requests that it bé allowed to join the City of Palos Verdes Estates as a
co-test claimant in the above-entitled test claim matter. It has recently come to the attention of the County
of Napa that the Commission’s Staff has recommended denial of the test claim based upon the fact that
the City of Palos Verdes Estates did. not have any costs associated with Chapter 402, Statutes 2000 (“SB
402", and is so Lecommendmg for the hearing on January 25, 2007,

~ After the passage of SB 402, the County of Napa did engage in Bmdmg Interest Arbitration with-- - - - -
the Napa County Deputy Sheriffs’ Association to the final award of a decision by the arbitration panel. To
date, the County of Napa has not totaled its expenditures by all staff, counsel, and retained outside
counsel, much less expenses, but Icnows these costs exceed $10,000.00. _

We understand that due to the statute of limitations, we cannot commence a test claim on our own,
and unless we join in on the test claim brought by the City of Palos Verdes Estates, we will be forever
preciuded from recovering our costs incurred in complymg with SB 402 from its inception until it was
declared unconstxtunonal

On January 23, 2007, the Napa County Board of Supervisors authorized this request to the
Commission on State Mandates to aliow the County of Napa to join in as a co-test claimant in this matter.
To the extent that the City of Palos Verdes Estates has plead that SB 402 constitutes a reimbursable
.mandate, we join in and adopt its pleadings as though they were the County’s.
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The foregoing facts are known to me personally and if so reqmred, I could and would testxfy to the
statemerits made herein,

I declars under penalty of perjury that the foregomg is true and correct tD the best of my
knowledge. Executed on January 23, 2007, in Napa, California.

N .

C LINE M. GONG,
Deputy County Counsel
County of Napa
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DECLARATION OF JACQUELINE M. GONG

IN SUPPORT OF THE COUNTY OFNAPA

IN ITS REQUEST TO THE COMMISSION ON STATE MANDATES
TO BE JOINED AS CO-TEST CLAIMANT

IN THE TEST CLAIM OF THE CITY OF PALOS VERDES ESTATES

. Thave served in the Office of the Napa County Counsel as a Deputy County Counsel since

November 1998, primarily assigned to personnel matters. From January through September 2001,
I participated in the binding interest arbitration process between the County and the Napa County
Deputy Sheriffs’ Association (“DSA”) to the final award of an arbitration decision on the disputed
economiic issues arising from negotiations. DSA is the employee organization representing law
enforcement employees of the County.

Beginning in July 2000, I served on the County of Napa's bargaining team in its negotiations of a
successor Memorandum of Understanding (“MOU™) with DSA. Negotiations continued until the
parties reached impasse in October of 2000, As provided in the County’s Employer-Employee
Relations Policy, the parties agreed to participate in mediation, meetmg on four occasions in
November, December, and then in January and Fabrua.ly of 2001,

. During the mediation process on January 16, 2001, DSA requested the disputed economic issues

be submitted to arbitration pursuant to California Code of Civil Procedure Section 1299 et seq.
(SB 402). The mediation process continued through February 20th at which time the County
designated its partisan arbitrator, The DSA also-selected its partisan arbitrator. In March the
County and DSA then jointly designated an impartial arbitrator to serve on the arbitration panel as
required by SB 402. The parties agreed to commence the arbitration hearing on April 17, 2001.

" Meeting with the nentral arbitrator, the parties identified the disputed economic issues and |

established a hearing timetable for the exchange of requested information, exhibits, and witmess

lists; and the partiés agreed on hearing dates; Out of this miesting, the parties fl.ll"thﬁl‘ settled on two
economic proposals on retirement and denta] benefits,

Pursuant to ag'rced upon timelines, the parties conducted discovery and exchanged documents
before the hearing set to commence on May 22nd. This entailed not only the time of the

negotiating team, but other county staff in gathering the requlslte documents and in the conduct of
discovery.

Five days before the hearing, the parties each submitted their last, best offer from negotiations as
required under SB 402. A three-day hearing was held before the arbitration panel, followed by
additional submissions of written evidence and legal arguments. In September 2001 the panel
issued its decision. The parties made no amendments to the decision. Following a waiting period
of five days, the binding decision was made public by the County.
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.6, The full cost of this interest arbitration process to the County is yet to be fully determined, but
exceeds $10,000.00 based alone on legal fees and expenses incurred. In the course of participating
in the arbitration process, the County’s Human Resources Director served on the arbitration panel.

- Responses to discovery requests involved extensive staff time and resources from the Human
- Resources Division, County Executive Office and Auditor-Controller’s Department. The County
. 2lso incurred costs for legal counsel, both in-house and retained outside counsel. Expenses were
further incurred for a number of expert witnesses in the arbitration hearing,

7. If.»lan on attending the hearing of the Commission on State Mandates as the representative of the
County of Napa, and will be available to provide additional testimony end answer any questions
that the Commission Staff, interested state agencies, or the Commission itself may have.

1 declare under penalty of perjury that the foragoiﬁg is true and correct to the best of my
Imowledge. Executed on January 23, 2007, in Napa, California.

JAQ‘QUMEM GONG ﬂgf
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PROOF OF SERVICE

I am a resident of the United States and of the State of California. Iam employed in the
County of Napa. My business address is 1195 Third Street, Suite 301, Napa, California. My
business telephone is (707) 253-4521; fax number (707) 259-8220. Iam over the age of
eighteen years, I am not a party to the within action or proceedmg On I anuary 23,2007,1
served the followmg document(s); -

REQUEST TO JOIN AS CO-TEST CLA]]V[ANT BY COUNTY OF NAPA

I am familiar with the practice of Napa County Counsel’s Ofﬁce for. the collection and
processing-of correspondence for mailing with the United States Postal Service. In accordance
with the ordinary course of business, the above-mentioned document(s) would have been -
deposited with the United States Postal Service on the same day on which it was placed at Napa
County Counsel's Office.

by placing; or causing to be placed, a true copy thereof enclosed in a sealed envelope with
postage thereon fully prepaid, in the United States mail at Napa County, California,
addressed as set forth-below. (CCP § 1012, 1013, and 1013(z)) '

[ by personally delivering, or causing to be delivered, a true copy thereof to the person(s).
. end at the address(es) set forth below. (CCP §1011)-

Time: Person served;

[] bypersonally delivering, or causing to be dehvered, & true copy thereof to the office/court
foldeér of the addressee

] bycausingatrue copy thereof to be delivered to the person(s) at the address(es) set forth
below, by and/or through the services of:
a. I:I United Parcel Service
b. [ ] Federal Express
e L4 Express Mail
d Facsimile (Followed by First Class Mail; Rules of Court §2008) Pursuant to

Rules of Court’ §2008(e), this document was sent by facsumle {ranemission and this_ ..

transmission was reported as complete and without error, A copy of this
transmission report sha]l be attached to this proof of service and kept with the file.

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration was executed on January 23, 2007 at Napa, California;

SUSAN M. INGALLS
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SERVICE LIST

Mr. Steve Shields

~ Shields Consulting Group, Inc.
1536 — 36™ St.
Sacramento, CA 95816 .

Ms. Bonnie Ter Keurst

County of San Bernardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane

San Bemnardino, CA 92415-0018

Ms, Leslie McGill

California Peace Officers’ Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Mr. Leconard Kaye, Esq.

Cointy of Los Angeles
Auditor-Controller’s Office

500 West Temple Street; Room 525
Kenneth Hahn Hall of Adfitinistration
Los A.ngelea, California 90012

Ms. Susan Geanacou
Departmett of Finance (A-15)
915 L Street, Suite 1190
Sacramento, CA 95814

- Ms. .Tess McGumn )
915 I.Street, 8 Floor
Sacraments, CA 95814

Mr, Daniel Temry -

California Professional Firefighters
1780 Creekside Oaks Drive, Siite 200
Sacramento, CA 95833

Mr. Steve Keil

California State Assocxatmn of Counties
1100 K Street, Suite101

Sacramento, CA 95814

Ms. Annette Chinn
Cost Recovery Systems, Inc.

" 705-2 Bast Bidwell St., Suite 294
Folsom, CA 95630
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Mr, Gerald Shelton

California Department of Education (E-08)
Fiscal and Administrative Services Division
1430 N Street, Suite 2213 -

Sacramento, CA 95814

Mr. J. Bradiey Burgess

Public Resource Management G*roup
1380 Lead Hill Boulevard, Suite 106
Roseville, CA 95661

Ms. Amy Benton

California Professional Firefighters
1780 Creekside Oa.ks Drive, Suite 200
Sacramento, CA' 95833

Mr. Jim Jaggers
PO Box 1993
Cmch.ael, CA 95609

Ms. Ginny Brummels

" State Controller’s Office (B-08)

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA. 95818

Mr. Glen Evetroad

City of Newport Beach

PO Box 1768,

Newport Beach, CA 92659-1768

James B. Hendnck.son

City Manager

City of Palos Verdes Estates

340 Palos Verdes Drive Weat
Palos Verdes Estates, CA 50274 -

Allan Burdick

Maximus, Inc,

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841




EXHIBIT C
AATE OF CALIFORNIA ARNOLD SCHW

CDMMISSION ON STATE MANDATES
- 380 NINTH BTREET, SUITE 300
MENTO, CA 85814
E: (618} 323-3662
! (B18) 445-0278
“TE-mall: ceminfo@csm.ce.gov

May 19, 2008

Mr. Allen Burdick Ms. Jacque.liﬁe M. Gong
MAXIMUS County of Napa

4320 Aubum Blvd., Suite 2000 1195 Third Street, Suite 301
Sacramento, CA 95841 Napa, CA 94559

And Affected State Agencies and Interested Parties (see enclosed mailing list)

Re:  Draft Staff Analysis and Proposed Parameters and Guijdelines
Binding Arbitration, 01-TC-07
Code of Civil Procedure, Sections 1281.1, 1299, 1299.2, 1299.3
1299.4, 1299.5, 1299.6, 1299,7, 1299.8, and 1295.9
City of Palos Verdes Estates, Claimant
County of Napa, Co-Claimant

Dear Mr. Burdick and Ms. Gong:

The draft staff analysis and proposed parameters and guidelines for the above-named program
o are enclosed for your review and comment.

@ s Writte\fi‘ Comments

Any party or interested person may file written comments on the draft staff analysis by Monday,
June 2, 2008. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied
by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an
extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), of the =
Commission’s reguletions.

Hearing

This test claim is set for hearing on Thursday, June 26, 2008 at 9:30 a.m. in Room 126 of the
State Capitol, Sacramento, California. The final staff analysis will be issued on or about
June 12, 2008. Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (¢)(2), of the
Commission’s regulations.

Please contact me at (916) 323-8217 if you have questions.

Sincerely,

MON
Assistant Executive Director

Erc. Draft Staff Anelysis and Proposed Parameters and Guidelines
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Hearing: Iune 26, 2008
J-\Mandates\2001\01 tc0\psgsidsarey

ITEM
DRAFT STAFF ANALYSIS

PROPOSED PARAMETERS AND GUIDELINES,
- AS MODIFIED BY STAFF

Code of Civil Procedure
Sections 1299.2, 1299.3, 1299.4, subd. (b),
1299.5, subdivision (a), 1299.6, subdivision (a),
1299.8 and 1299.9, subdivision (b)
Statutes 2000, Chapter 906

Binding-Arbitraﬁon,
01-TC-07

County of Napa, Claimant

EXECUTIVE SUMMARY
Background

The test claim statutes added Title 9.5 to the Code of Civil Procedure, providing new procedures to
govern the resolution of impasses reached in collective bargaining between public employers and
employee organizations representing firefighters and law enforcement officers.

The statutes provided that if an impasse is declared after the parties exhaust their mutual efforts to

reach agreement over matters within the scope of the negotiation, and the parties are unable to agree

to the appointment of a mediator, or if a mediator agreed to by the parties has been unable to effect

. settlement of a dispute between the parties, the employee organization can, by written notification
to the employer request that their differences be submitted to an arbitration panel.

The arbitration panel is required to meet with the parties within ten days after its establishment, or =~ ™
" after any additional periods of time mutually agreed upon. The panel is authorized to meet with the
parties, to make inquiries and investigations, hold hearings, and take any other action including
further mediation, that the panel deems appropriate. Five days prior to the commencement of the
arbitration pane!l’s hearings, each of the patties is required to submit a last best offer of settlement
on the disputed issues. The arbitration panel may, for purposes of its hearings, investigations, or
inquiries, subpoena witnesses, administer oaths, take the testimony of any person, and issue
subpoenas duces tecum to require the production and examination of any employer’s or employee
organization’s records. Preexisting statutory provisions apply unless otherwise provided in the test
claim statutes. Among other things, these general arbitration provisions provide procedures for the

conduct of hearings, e.g., notice of hearings, witness lists, admissible evidence, subpoenas, and
depositions.

The panel decides the disputed issues separately, or if mutually agreed, by selectin_g the last best ‘
offer package that most nearly complies with specified factors. The panel then delivers a copy of its
decision to the parties, but the decision may not be publicly disclosed for five days. The decision 1s

Binding Arbutration, (! -TC-07
Ps&GCs, F54
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not binding during that pefiod, and the parties may meet privately to resolve their differences and,
by mutual agreement, modify the panel’s decision. At the end of the five day period, the decision as
it may be modified by the parties is publicly disclosed and binding on the parties.

The test claim statutes in their entirety were declared unconstitutional by the California Supreme
Court on April 21, 2003, as violating portions of article X[ of the California Constitution. The basis
for the decision is that the statutes (1) deprived the county of its authority to provide for the
compensation of its employees as guaranteed in article X1, section 1, subdivision (b}; and (2)
delegate to a private body the power to interfere with local agency financial affairs and to perform a
municipal function, as prohibited in article X1, section 11, subdivision (a).

Commission’s Decision

On March 29, 2007, the Commission on State Mandates (Commission) reconsidered the Statement
of Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision
adopted on July 28, 2006, was contrary to law, The Commission adopted a new decision and
approved reimbursement for the following state-mandated activities pursuant to article XIII B,
section 6 of the California Constitution and Government Code section 17514.

1. Selecting an arbitration panel member (Code Civ. Proc. § 1299 .4, subd. (b)).

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc.
. §1299.6, subd. (a)).

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to participate in the arbitration process:

a. Meet with the arbitration panel {Code Civ. Proc. § 1299.5, subd. (a)).

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)).
Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)).

Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, subd.

(b)), -

f. Respond tr]:n or make demands for witness lists and/or documents (Code Civ. Proc.,
§ 1299.8).

g. Make applicdtion and respond to deposition requests (Code Civ. Proc., § 1299.8).2
h. Conduct discovery or respond to discovery requests (Code Civ. Proc., § 1299.8).

A o

Because the test claim statutes were declared unconstitutional on April 21, 2003, the reimbursement
period was limited to January 1, 2001 through April 20, 2003,

! Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2).
? Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05.
? Incorporating by reference Code of Civil Procedure section 1283.05.

Binding Arbitration, 01-TC-07
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Draft Proposed Parameters and Guidelines and Proposed Modifications .
1

Compmission staff issued the adopted Statement of Decision and staff’s draft proposed parameters
and guidelines on May 10, 2007.* The proposed reimbursable activities were limited to those
approved in the Statement of Decision.

On June 11, 2007, the County of Napa proposed new reimbursable activities and clarifying changes
to the draft parameters and guidelines and provided a declaration to support their position that the
draft [of the Reimbursable Activities section] does not accurately reflect the full reality of the
Binding Arbitration Program.’ For each mandated activity, the County identifies who implemented
the mandate, and also proposes addltlonal reimbursable activities that are the most reasonable
methods of complying with the mandate.®

The Commission has the authority when adopting parameters and guidelines to include activities
that are considered “the most reasonable methods of complying with the mandate.”” Therefore,
staff reviewed each of claimiant’s proposed changes in order to advise the Commission whether
County’s proposed activities and modifications are “the most reasonabie methods of complylng
with the mandate.”

Recommendation

Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by
the claimant and staff (beginning on page 19), and allow reimbursement for the most reasonable
methods of complying with the mandate.

Staff also recommends that the Commission authorize staff to make any non-substantwe technical
corrections to the parameters and guidelines following the hearing.

4 See Exhibit A.

3 See Exhibit B.

6 §ee Attachment 1 for Napa County’s Chronology: Collective Bargaining Process, Mediation, and
Binding Arbitration.
7 California Code of Regulations, title 2, section 1183.1, subdivision {a)(1)(A)4).

‘Binding Arbitration, 01-TC-07
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Chronology

10/24/2001 Test claim filed by the City of Palos Verdes Estates

07/28/2006 Commission adopted Statement of Decision denying test claim

08/16/06 Request for reconsideration filed with the Comz_nission ‘

10/04/06 Commission granted the reduest for reconsideration

01/23/2007 County of Napajdined as co-claimant

03/29/2007 Commission adopted Statement of Decision on reconsideration

05/10/2007 Commission staff issued draft proposed parameters and guidelines

06/11/2007 County of Napa filed comments on staff’s proposed parameters and guidelines
05/15/2008 Commission issues draft staff analy_sis and proposed parameters and guidelines

Discussion

Commission staff issued the ado%ted Statement of Decision and staff’s draft propoéc;d parameters
and guidelines on May 10, 2007.° The proposed reimbursable activities were limited to those
approved in the Statement of Decision.

On June 11, 2007, the County of Napa proposed new reimbursable activities and clarifying changes
to the draft parameters and guidelines and provided a declaration to support their position that the

" draft [of the Reimbursable Actmtles section] does not accurately reflect the full reality of the
Binding Arbitration Program The declaration by Deputy County Counse! Jacqueline Gong
describes the County’s rationale for the steps taken to comply with the Binding Arbitration statute.
The County explains that “[a]t each step of the arbitration process, any number of individuals spend
time and resources as a necessary part of participation in the program.” Thus, for each mandated
activity, the County identifies who implemented the mandate, and also proposes additional
reimbursable activities that are the most reasonable methods of complying with the mandate.

The Commission has the authority when adopting parameters and guidelines to include activities
that are considered “the most reasonable methods of complying with the mandate.”® Therefore,
staff reviewed each of claimant’s proposed changes in order to advise the Commission whether’
County’s proposed activities and modifications are “the most reasonable methods of complying
with the mandate.”

The test claim statute added new section 1281.1 of the Code of Civil Procedure which states that
any request to arbitrate made pursuant to subdivision (a) of section 1299.4 shall be considered as
made pursuant to a written agreement to submit a controversy to arbitration. Further, section
1299.8 of the Code of Civil Procedure specifies that unless otherwise provided in this title, Title 9
(cornmenclng with Section 1280) shall apply to any arbitration proceeding undertaken pursuant to
the test claim statute, Further, section 1282.4, subdivision (), Code of Civil Procedure, states that a
party to the arbitration has the right to be represented by an attorney at any proceeding or hearing in

| See Exhibit A,
® See Exhibit B. _
19 Galifornia Code of Regulations, title 2, section 1183.1, subdivision (a)(1)(A)(4).
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arbitration. Throughout this staff analysis, references are made to section 1299.8 and speclﬁb Title

9 sections that are incorporated in by reference and that are applicable to the binding arbitration .
proceeding.

Section IV. Reimbursable Activities

"The County of Napa proposed amendments to clarify the activities and costs that are reimbursable.
The bold text is staff’s original proposed language (as approved in the Statement of Decision) and

the underlined text is claimant’s proposed modification. Staff’s findings and recommendations
follow:

la. Selecting an arbitration panel member which includes attorney, staff and negotiator
time to research potential members, prepare for the selection, and brief the panel member.
(Code Civ. Proc., § 1299.4, subd. (b))

The County proposes that language be added, clarifying that reimbursement for “selecting an
arbitration panel member” includes reimbursement for “attorney, staff, and negotiator time to

research potential members, prepare for the selection, and brief the panel member.” According to
County,

In January 2001, [the Napa County Deputy Sheriff's Association] DSA requested that
disputed economic issues under negotiations with the County be submitted to arbitration
pursuant to California Code of Civil Procedure Section 1299 et seq ... After consultation
with other agencies, and meetings between the County’s Human Resources Director and
legal counsel, the County designated its arbitration panel member. The selection of the
partisan member is key as this member represents the employer’s perspective. Strategically,
the County sought a panel member who would have a fundamental knowledge about the
collective bargaining process and an understanding of County operations and funding,
including county structures, staffing patterns, law enforcement operations, this member
needed to enhance the neutral arbitrator’s understanding of the technical aspects of the
County’s economic positions. For these reasons, the County spent some time researching,
consulting, and evaluating who best would represent the County.""

The test claim statute establishes the arbitration panel consisting of three members; two representing
the partles and one impartial person acting as chairperson. 12

The Commission found that once arbitration is triggered under Code of C1v11 Procedure section
1299.4, the activities initiated by the local public agency employer to participate in arbitration are
not discretionary. Selection of the County’s panel representative is key to the arbitration
proceeding. Therefore, staff finds that the proposed activities “to research potential members and
prepare for the selection” are nécessary to perform the mandated activity of selecting the agency
panel member and constitute reasonable methods of complying with the mandated program.,

Once the panel member is selected, staff finds that the activity to brief the member is reasonably
necessary for the local agency public employer to participate in the arbitration. Although the
Commission recognized that this activity was not expressly required by the test claim statute, staff
finds that it is a reasonable method of complying with the mandated program and thus should be
reimbursable.

'l See Exhibit B, Declaration of Jacqueline M. Gong {County’s Declaration), Paragraph 2. .
12 0ode of Civil Procedure section 1299.4, subdivision (b).
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Therefore, staff recommends approval of County’s proposed language.

1b. This also includes attorney. staff, and negotiator ime to vet and select a neutral
arbitrator

County also proposes reimbursement for attorney, staff, and negotiator time to “vet and select a
neutral arbitrator, as the third panel member.”

The test claim statute provides a procedure for the panel members (arbitrators selected by the
parties) to select a neutral chairperson, an impartial person with experience in labor and
management dispute resolution. '3 And, in the event the parties are unable or unwilling to agree
upon a third person to serve as chaz’rperson, an alternate process specifies that the two members of
the arbitration panel shall jointly request from the American Arbitration Association or the.
California State Mediation Service, a list of impartial and experienced persons who are familiar
with matters of employer-employee relations. If after five days of receipt of the list, the two panel
members cannot agree on which of the listed persons shall serve as chairperson, they shall, within
two days, alternately strike names from the list, with the first panel member to strike names being
determined by lot. The last person whose name remains on the list shall be chairperson.'*

Code of Civil Procedure section 1280, subdivision (d) defines “neutral arbitrator” as an arbitrator
who is (1) selected jointly by the parties or. by the arbitrators selected by the parties or (2) appointed
by the court when the parties or the arbitrators selected by the parties fail to select an arbitrator who
was to be'selected jointly by them.

In the test claim proceeding, claimants sought reimbursement for time of the agency negotiators,
staff and.counsel in vetting and selecting a neutral arbitrator. The Commission’s decision
concludes that the test claim statutes require the arbitration panel members selected by the parties,
rather than the employer or employée organization to select the neutral third panel member to act as
chairperson. However, the decision is silent as to activities that may occur if the two panel
members allow the parties to select the neutral third panel member to act as chairperson,

In her declaration, Deputy County Counsel Jacqueline Gong states:

In preparation of selecting a neutral arbitrator, legal counsel conducted extensive research on
prospective neutral arbitrators: analyzing their backgrounds and arbitration experience,
gathering former decisions and contacting agencies who had participated in arbitration

- hearings with them. It was essential for the County to vet the prospective arbitrators.
Strategically, due to the complicated data analysis the County anticipated it would need to
present at the hearing, the County evaluated arbitrators for their ability and comfort with
handling extensive factual information and analysis and for a liberal approach to admitting
evidence. Afier further discussions between the County’s [arbitration panel member]
Human Resources Director.and legal counsel, the County planned its approach in

participating in the joint selectlon of the neutral arbitrator. The County and DSA jointly
selected a neutral arbitrator. '’

According to this declaration, “[i]t was essential for County to vet the prospective arbitrators.” This
is consistent with the Commission’s Statement of Decision, that “activities initiated by the local

' Code of Civil Procedure section 1299.4, subdivision (b).
" Code of Civil Procedure section 1299.4, subdivision {c).
13 See Exhibit B, County’s Declaration, Paragraph 3.
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public agency employer to participate in arbitration are not discretionary.” Since the mandated

program could not proceed without selection and participation of a neutral arbitrator as the third
panel member and chairperson, staff finds that County’s participation in the selection process is
necessary to participate in the arbitration process, and thus should be reimbursable. '

Staff also finds that it was reasonably necessary for the County or any other local agency employer
to “vet” a person who is proposed for nomination or appointment as neutral arbitrator. Since the
arbitration panel is a three-persen panel, the neutral chairperson’s “ability and comfort with
handling extensive factual information and analysis and for a liberal approach to admitting
evidence” were critical to the outcome of the binding arbitration. The County would not be able to
malke this assessment without “vetting” persons proposed for nomination or appointment as neutral
arbitrator. Thus, staff finds that the County’s proposed activities of “vetting and selecting a neutral
arbitrator” are the most reasonable methods to implertient the binding arbitration process.
Therefore, staff recommends approval of the additional activities to allow reimbursément for the
County’s participation in the selection of the neutral third panel member to act as chairperson.

2. Submitting the Iast best final offer of settlement to the arbitration panel which
_ includes attorney and staff time to prepare for and draft the last best final offer for
submission as well as attorney, staff and board miembers’ time for consultation with
governing board (Code Civ. Proc., § 1299.6, subd. (a)).
The County requests reimbursement for attorney and staff time to prepare for and draft the last best
final offer for submission as well as attorney, staff and board members’ time for consultation with
the governing board. In'hér declaration, Deputy County Counsel Jacqueline Gong stated:

In April 2001, the parties and legal counsel met with the arbitration panel to submit their last
best final offers of settlement ... At this meeting, the parties further settled on two economic
proposals. In preparation for the meeting, staff and legal counse! prepared and drafted the
County’s last best final offer for submission after consultation with the County’s Board of
Supervisors.'®

Code of Civil Procedure section 1299.6, states, in relevant part, as follows:

(8) Once the arbitration process is triggered, the arbitration panel shall direct that five days
prior to beginning its hearings, gach of the parties shall submit the last best offer of
settlement as to each of the issues within the scope of the arbitration .., made in bargaining
"as'a propusal or counterproposal and not previously agreed to by the parties prior to any
arbitration request made pursuant to subdivision (2) of Section 1299.4. ... (Emphasis
added.)

(b) Notwithstanding the terms of subdivision (a), the parties by mutual agreement may elect
to submit ds a package the last best offer of settlement made in bargaining as a proposal or
counterproposal on those issues within the scope of arbitration, as defined in this title, not
previously agreed to by the parties prior to any arbitration request made pursuant to
subdivision (a) of Section 1299.4. ...

The Commission’s decision on reconsideration states that “the test claim statutes dq not, however,
require the local public agency employer to prepare for and consult with the governing board
regarding the last best offer of settlement. Thus, the only activity required is to submit the last best

16 See Exhibit B, County's Declaration, paragraph 4.
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final offer of settlement to the arbitration panel, and, therefore, that activity alone is state-mandated
and subject o article XIII B, section 6.” (Emphasis in Statement of Decision..)

The last best offer of settlement is limited to the issues within the scope of arbitration made in
bargaining as a proposal or counterproposal and not previously agreed to by the parties prior to
any arbitration request. Scope of arbitration means “economic issues, including salaries, wages
and overtime pay, health and pension benefits, vacation and other léave, reimbursements,
incentives, differentials, and all other forms of remuneration.!’ Thus, based on the statutory
description, the last best offer of settlement pre-exists any arbitration request made pursuant to
subdivision (a) of section 1299.4, because it was made in bargaining as a proposal or
counterproposal and not previously agreed to. Therefore, staff finds that claimant’s proposed new
activity to “prepare for and draft the last best final offer for submission as well as attorney, staff and
board members’ time for consultation with the governing board” should be denied because as
defined, the last best final offer preexists the mandated activity.

However, staff finds that if during the arbitration process, the local agency’s last best final offer of
settlement changes, and the arbitration panel directs the parties to resubmit their offers, that it is
reasonably necessary to respond to the panel and to update the “last best final offer of settiement.”
If this occurs, then it would also be reasonably necessary for the local agency’s staff, nepotiator, and
attorney, to confeér with the governing board in closed session before revising and submitting an
updated offer. Thus, staff recommends approval of claimant’s proposed reimbursable activities, as
modified:by staff below, because the proposed reimbursable activities are reasonably necessary to
carry out the mandated program.

If directed by the arbitration panel to resubmit the last best final offer:

e Attorney and staff time to redraft and resubmit the “last best final offer.”

. A&omey, staff, and board members’ time to consult with the poverning board regarding
modifications to the last best final offer.

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the
scope of which is defined in Code of Civil Procedure section 1299.3, subdivision (g),
the following activities required by the arbitration panel or to participate in the
arbitration process:

The Commission recognized that Code of Civil Procedure section 1299.8 states that, unless
otherwise provided in the test claim statutes, the general provisions regarding arbitration found in
the Code of Civil Procedure (§ 1280 et seq.) are applicable to binding arbitration proceedings under
the test claim statutes. The relevant portions of these general arbitration pravisions establish
procedures for the notice and conduct of hearings, witness lists, admissible evidence, subpoenas,
and depositions. (§ 1282 et seq.) Section 1299.9, subdivision (b) states that, unless otherwise
agreed to by the parties, the costs of the arbitration proceeding and the expense of the arbitration
panel; except those of the employer representative, shall be borne by the employee organization.
Thus; the public agency employer is responsible for costs of its agency panel member, but not the
cost of the proceeding or the other pane] members.

'7 Code of Civil Procedure section 1299.3, subdivision (g).
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In the Statement of Decision, the Commission made the following findings:

Once arbitration is triggered under Code of Civil Procedure section 1299.4, the arbitration .
panel within the scope of its authority, may direct the parties to perform specified activities.
Since the arbitration proceeding, once triggered, is mandatory, the Commission finds that
the activities directed by the arbitration panel or activities initiated by the local public
agency employer to participate in arbitration are not discretionary. As noted ... the
arbitration panel’s authority includes meeting with the parties or their représentatives,
making inquiries and investigations, helding hearings and taking any other action including
further mediation that the arbitration panel deems appropriate, as well as subpoenaing
witnesses, adniinistering oaths, taking the testimony of any person, issuing subpoenas duces
tecum to require the preduction and examination of any employer’s or employee
‘organization’s records, books, or papers relating to any subject matter before the panel.

The plain language of the test claim statutes does not require the local public agency, or its
staff or governing board to prepare for hearihgs, prepare expert witnesses, prepare a closing
brief, or consult with its panel member prior to the issuance of the award. Nor does the
plain language of section-1299.7, subdivision (a), require the local public agency or its staff
or governing board to negotiate with the employee organization representatives based on the
award. Further the plain language of the test claim statutes does not require the employer’s -
arbitration pariel member to participate in pre-arbiiration meetings with local agency staff,
consult with local agency staff prior to issuance of the award, consult in closed session with
the arbitration panel, or consult with local agency staff and the governing board regarding
the award. However, to the extent that any of the above activities are directed by the
arbitration panel within the scope of its authority, the activity is state-mandated.

Thus, once arbitration is triggered under Code of Civil Procedure section 1299.4, the Commission
determined that the following activities to participate in the arbitration process or as required by the
arbitration panel are state-mandated and subject to article XII B, section 6: -

A. Meet with the arbitration panel.,
Cooperqté _iﬁ i'hq_uiries or investigations.
Paﬁicipdt_é 1n mediation.

Participét'e in hearings. ~ ~ -

Respond to subpoenas and subpoenas duces tecum.

mmoaow

Respond to or make demands for witness lists and/or documents.

Q

. Make application and respond to deposition requests.
H. Conduct discovery or respond to discovery requests.

The state-maridated activitiés identified above were included in staff’s draft proposed parameters
and puidelines. The County of Napa proposed changes to each activity; clarifying who performs
the activity and identifying related activities that are réasonably necessary to implement the
mandated program. The original state-mandated activities (bold text) and County’s amendments
(underlined text) were reviewed by staff and are discussed below.

County proposes adding activities that were denied in the Commission’s decision because they were
not expressly required by statute. However, the Commission also determined that to t.he extent .that
any of the specified activities are directed by the arbitration panel within the scope of its authority,
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the activity is state-mandated. Thus, it is necessary to review the proposed activities and to
determine if they are directed by the arbitration panel or are reasonably necessary to implement the
mandated program. Otherwise, County’s proposed additional activities would be inconsistent with
the Commission’s Statement of Decision and should be denied.

" A. Meet with the arbitration panel which includes attorney, staff. agency panel
member and negotiator time to prepare for and to meet with the panel. This also
includes apency panel member time for consulting in closed session with the panel;
attorney. staff, agency panel member and negotiator time to consult with the panel
member prior to the issuance of the award: and attorney, staff. agency panel member,

governing board and negotiator time to consult regarding the award.'" (Code Civ.
Proc. § 1299.5, subd. (a).) :

B. Participate in inquiries or iuvestigations which include attorney and staff time to
prepare for and respond to inquiries or investigations. {Code Civ. Proc. § 1299.5,
subd. (a).) -

C. Participate in mediation which includes attorney and-staff time to prepare for and
participate in the mediation process. (Code Civ. Proc. § 1299.5, subd. (a).)

The County proposes clarifying changes which expand the mandated activities and specify which
agent or representative of a local agency may be reimbursed for performing the mandated activity.

The Commission found that once triggered, the arbitration proceeding is mandatory, and the
activities directed by the arbitration panel or activities initiated by the local public dgency employer
to participate in arbitration are not discretionary. Section 1299.5, subdivision- (a), provides that the
arbitration panel, shall, within 10 days of its establishment or any additional periods to which the
parties agree, meet with the parties or their representatives, either jointly or separately.

Nothing in the Commission’s Statement of Decision, the test claim statute, or mandates case law
restricts an eligible claimant from being reimbursed for increased costs incurred for the cost of
attorney, staff, or negotiator time for this program. Further, section 1282.4, subdivision (a), Code of
Civil Procedure, states that a party to the arbitration has the right to be represented by an attorney at
.any proceeding or hearing in arbitration.

Thus, staff finds that it is reasonably necessary for a 1ocal agency to assign state-mandated activities
for the purposes of this mandated program to an attorney; staff, or negotlator to perform... Staff also
finds that it is reasonably necessary to “prepare” for meetings, inquiries or investigations,

mediation, hearings with the panel,-and to consult with the agency panel members jointly or
separately.

Section 1299.9, subdivision (b) states that unless otherwise agreed to by the parties, the costs of the
arbitration proceeding and the expenses of the arbitration panel, except those of the employer
representative, shall be borne by the employee organization,

The Commission’s decision states:

The plain ianguage of the test claim statutes does not require the employer’s arbitration
panel member to participate in pre-arbitration meetings with local agency staff prior to the
issuance of the award, consult in closed session with the arbitration panel, or consult with
local agency staff and the governing board regarding the award. However, to the extent that

'8 The analysis of last activity proposed by County is on page 14 of this analysis.
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any of the activities are directed by the arbitration panel within the scope of its authority, the
activity is state-mandated.

Section 1299.5, subdivision (a), provides that the arbitration panel, shall, within 10 days of its
establishment or any additional periods to which the parties agree, meet with the parties or their
representatives, either jointly. or separately, make inquiries and investigations, hold hearings, and
take any other action including further mediation, that the arbitration panel deems appropriate.
Additionally, section 1299.8 states that, unless otherwise provided in the test claim statutes the
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to
binding arbitration proceedings under the test claim statutes.

Staff also finds that it is reasonably necessary to “prepare for, respond to, or participate in inquiries
or investigations, mediation, and hearings with the panel.

Therefore, staff recommends approval of County’s proposed language as described above,

Depositions and Discovery Requests

D Make application and respond to deposition reguests which includes attorney and
© 7 gtaff timie to résearch. prepare-to-make or respond.-to requests, gather responsive

documents, meet with witnesses and others to obtain responses or responsive
docv.m'uants1 901' requests and draft and serve responses or requests. (Code Civ. Proc.,
§ 1299.8.) -

E. Conduct discovery or respond to discovery requests which includes aftorney and
staff time to research, prepare to make or respond to requests, gather responsive

documents, meet with witnesses and others to obtain responses or resgonswe

documents ot dxscoveg reguests and draft and serve responses or dzscoveg requests.
(Code Civ. Proc., § 1299.8.)

Section 1299.8 states that, unless otherwise provided in the test claim statutes the general provisions
regarding arbitration found in the Code of Civil Procedure are applicable to binding arbitration
proceedings under the test claim statutes. Section 1283.05 of the Code of Civil Procedure sets forth
detailed procedures regarding the rights of parties to take depositions and to obtain discovery
regarding the subject matter of the arbitration, and, to that end, to use and exercise all'of the same
rights, remedies, and procedures, as if the arbitration were pendmg in a civil action in superior

.. .court, subject to the limitations as to depositions set forth in section 1283.05, subdivision (¢). State
law also gives arbitrators the power to enforce the rights, remediés, procedures, duties, liabilities
and obligations of discovery, by the imposition of the same terms, conditions, consequences,
liabilities, sanctions, and penalties as can be or may be imposed in a civil action by a superior court,
except-the power to order the arrest or imprisonment of a person.

According to the County’s declaration:

As with any arbitration process, the County, through its staff and legal counsel, prepared and
responded to requests for discovery and other inquiries for information, served and drafted
responses/responsive documents....*!

% Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05.
20 Incorporating by reference Code of Civil Procedure section 1283.05.

2! See Exhibit B, County’s Declaration, paragraph 7.
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As agreed to with the arbitration panel, the County prepared its response to DSA’s request
o- for budgetary documentation and the evidentiary exhibits for the hearing. This preparation
entailed considerable time and resources, not only of legal counsel and County Human
. Resources staff, but of staff from the County Executive Office and Auditor-Controller. The
compilation of fiscal data and analysis far exceeded what the County typically gathered in
preparation of its routine negotiations, mcludmg past & present annual budgets and
projections, budget updates, information on wage increases for employees over the span of
ten years, data demonstrating revenue losses and gains, debt service levels, County funding
priorities, data on general reserve set-asides and other budget and spending limitations. 2

Based on the application of section 1283.05 to the arbitration proceeding, through section 1299.8,
staff finds that County’s proposed changes to the activities related to depositions and discovery are
reasonably necessary to participate in the state-mandated arbitration proceeding. Therefore, staff
recommends approval of County’s proposed language, as stated above.

Subpoenas, Wltnesses, and Hearmg

F Respond to subpoenas and subpoenas duces tecum which includes attorney and

'staff timé to research, prepare to respond to subpoenas, gather responsive documents
meet with witnesses and others to obtain responses or responsive documents, draft
and serve responses. (Code Civ. Proc. § 1299.5, subd. (b).)

G. Respond to or make demands for witness lists and/or documents which includes
attorney and staff time to research, prepare to make or respond to demands, gather

y responsive documents, meet with witnesses and others to obtain responses or

- v responsive documents or demands and draft and serve demands or responses. (Code

‘ - Civ. Proc.,-§ 1299.8.)%

H. Vet, select and prepare expert witnesses as well as prepare general wi_tnesses
(attorney, staff and negotiator time). (Code Civ. Proc. § 1299.5, subd. (a).)

. 1. Participate in hearings which include attorney, staff, witness and negotiator time to
prepare for and participate in the hearings ...** (Code of Civ. Proc., § 1299.5, subd.

(a)) ..
Staff- ﬁnds that the cha.nges proposed by County, clarify and are consistent with the Commission’s

- ~decision; specify whose-time-is reimbutsable; and-are reasonably necessary to implement the: - -~ == - .

binding arbitration mandate. Therefore; staff recommends approval of County’s proposed language
for the following reasons:

Code of Procedure section 1299.8 states that, unless otherwise provided in the test claim statutes the
general provisions regarding arbitration found in the Code of Civil Procedure are applicable to
binding arbitration proceedings under the test cldim statutes,

Code of Civil Procedure section 1299. 3, subdivision (b) authorizes the arbitration panel to subpoena
witnesses, administer oaths, take the testimony of any person, and issue subpoenas duces tecum to
require the production and examination of any employer’s or employee organization’s records,

2 See Exhibit B, County’s Declaration, paragraph 5.

‘ 5 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2).
% .
Ibid. '
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books, or papers relating to any subject matter before the panel, Section 1282.2 prescribes these
hearing procedures for arbitrations and includes specific procedures regarding witness lists.

Staff finds that claimant’s proposed changes to the activity “to respond to or make demands for
witness lists and/or documents” and the proposed reimbursable activities, “Vet, select and prepare
expert witnesses as well as prepare general witnesses” are reasonably necessary to comply with the
procedures set forth in Code of Civil Procedure section 1282.2, subdivision (a)(2) which is
incorporated by reference in section 1299.8. County’s proposed new activities are reasonably
necessary to participate in arbitration hearings and are consistent with-the Commission’s decision.

Moreover, County Counsel Gong, states in her declaration:

“The three-day hearing involved attorney, staff and witness time to prepare and participate
in the hearing...To effectively participate in the arbitration hearing, the County searched for
and retained expert witnesses to analyze the fiscal impact of proposed economic issues on
the County and its ability to pay, as well as to study the comparability of the County’s
economic proposals to similarly situated agencies. Expert witnesses developed analytical
studies and prepared for testifying at the arbitration hearing with the assistance of legal

- counsel.-General witnesses were alse- 1dent1ﬁed and prepared for testifying about County
budgets, revenue and f'manclal commitments.>’

Staff finds that pursuant to section 1283.2 of the Code of Civil Procedure, except for the parties to
- the arbitration and their agents, officers and employees, all witnesses appearing pursuant to
subpoena are entitled to receive fees and mileage in the same amount and under the same
circumstances as prescribed by law for witnesses in civil actions in the superior court. The fee and
mileage of a witness subpoenaed upon the application of a party to the arbitration shall be paid by
such party. The fee and mileage of a witness subpoenaed solely upon the determination of the
neutral arbitrator shall be paid in the manner provided for the payment of the neutral arbitrator’s
expenses, and is not reimbursable under this mandate.

The parties to the arbitration are entitled to be heard, to present evidence and to cross-examine
witnesses appearing at the hearing, but rules of evidence and rules of judicial procedure need not be
observed. On request of any party to the arbitration, the testunony of witnesses shall be given under
oath. .

‘AFTER THE ARBITRATION HEARING (Addltmnal Activities Proposed by County)

Prepare and submlt adchtmnal wntten evidence and closing brief (attorney and staff nme]

The County proposes adding “prepare and submit addltlonal written evidence and closing brief” to
the Reimbursable Activities.

. However, the Commission made the following finding in its Statement of Decision:

Further, the plain language of the test claim statute does not require the local pubhc agency,
or its staff, or governing board . to prepare a closing brief ... However, to the extent that
any of the above activities are directed by the arbitration panel mthm the scope of its
authority, the activity is state-mandated.

25 Exhibit B, County’s Declaration, paragraph 6.
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In paragraph 7 of her declaration, County Counsel Gbng stated:

... The three-day hearing involved attorney, staff and witness time to prepare and participate
in the hearing. Following the hearing, legal counsel and staff ar the direction of the
arbitration panel prepared the submission of additional written evidence and closing briefs.

The County prepared and submitted additional written evidence and closing brief following the
arbitration hearing. Based on the County’s declaration, staff finds that these activities were directed
by the arbitration panel, and thus are state-mandated. Therefore, staff recommends approval of
claimant’s proposed reimbursable activities, as modified by staff, because they are state-mandated.

2. Attorney, staff, agency panel member and negotiator time to consult with the agency panel
member prior to the issuance of the award.

3. Attorney, staff, apency panel member. poverning board, and negotiator time te consult

regarding the award [subd. (b)]. (Code Civ. Proc. § 1299.5, subd. (a).)

The County proposes two new activities that follow the arbitration hearing. After the hearing, the
panel decides the disputed issues separately, or if mutually agreed, by selecting the last best final
offer package that most nearly complies with statutory factors.?® The statutory factors are as
follows:

¢ _ The stipulations of the parties.
e - The interest and welfare of the public.
» The financial condition of the employer and its ability to meet the costs of the award.

o The availability and sources of funds to defray the cost of any changes in matters within
the scope of arbitration.

« Comparison of matters within the scope of arbitration of other employees performing
similar services in corresponding fire or law enforcement employment.

» The average consumer prices for goods and services, commonly known as the Consumer
Price Index.

¢ The peculiarity of reciﬁiréments of employment, including, but not limited to, mental,

. .physical, and educational qualifications, job training and skills, and hazards of

employment.

» Changes in any of the foregoing that are traditionally taken into consideration in the
determination of matters within the scope of arbitration.?’

The panel then delivers a copy of its decision to the parties, but the decision may not be publicly
disclosed for five days. The decision is not binding during that period, and the parties may meet
privately to resolve their differences and, by mutual agreement, modify the panel’s decision. At the
end of the five day period, the decision as it may be modified by the parties is publicly disclosed
and is binding on the parties.

The Commission did not make a finding on the County’s proposed activities and the test claim
statute does not expressly require the attorney, staff, agency panel member, governing board, or

26 Code of Civil Procedure section 1299.6, subdivisions (a) and (b).
%7 Code of Civil Procedure section 1299.6, subdivision (c).
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negotiator to consult prior to the issuance of the award or regarding the award. However, staff finds

that the proposed activities are reasonably necessary to perform the mandated activity to participate .
in the arbitration process and are reasonable methods of complying with the mandated program.

Without consulting with any of the parties identified above, there is no way for the County to

determine if by mutual agreement, the panel’s decision can be modified before the end of the five

- day period or if the panel’s decision will be binding. Therefore, staff recommends approval of the

County’s additional proposed activities, as modified by staff.

Staff Recommendation

Staff recommends that the Commission adopt the Draft Parameters and Guidelines, as modified by
claimant and staff (beginning on page 19), and allow reimbursement for the most reasonable
methods of complying with the mandate.

Staff alse recommends that the Commission authorize staff to make any non-substantive, technical
corrections to the parameters and guidelines following the hearing.
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Attachment 1

Chronology: Collective Bargaining Process, Mediation, and Binding Arbitration

July 2000 Napa County begins collective bargaining process with Deputy Shenff’s
: Association.
November, Mediation — four occasions
December,
January,
February
Jan. 16, 2001 During mediation, the DSA requested economic issues be submitted to binding
arbitration

County consulted with other agencies; the County s Human Resources
Director met with legal counsel. -

February 20, Last day of mediation ..

2001 County designated its Human Resources Director as its partisan panel

member; DSA designated its panel member.

.| Discussions between the County’s Human Resources Director and legal
counsel, the County planned its approach in participating in the joint selection
o of the neutral arbitrator.

March County and DSA jointly designated impartial chairperson.

April 17,2001 | Parties met with arbitration panel.
o Identified the disputed economic issues

» Established hearing timetable for exchange of requested information,
exhibits, witness lists

e Agreed on hearing dates. -

Parties settled on two economic proposals on retirement and dental benefits.

April 17— May | Parties conducted discovery and exchanged documents as agreed to with the
22 arbitration panel:

Responses to discovery requests involved staff time and resources from the
Human Resources Division, County Executive Office and Auditor-
Controller’s Department. County also incurred costs for legal counsel, both
in-house and retained outside counsel.

County searched for and retained expert witnesses to analyze the fiscal impact
of proposed economic issues on the County and its ability to pay, as well as to
study the comparability of the County’s economic proposals to similarly

o situated agencies.
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Expert witnesses developed analytical studies and prepared for testifying at the
arbitration hearing with the assistance of legal counsel.

General witnesses were also identified and prepared for testifying about
County budgets, revenue and financial commitments.

Legal counsel drafted county’s last best final offer for submission after
consulting with the Board of Supervisors.

May 17 (5 days before hearing) Parties submitted last best final offer from
negotiations. .

May 22 Parties participated in hearing — 3-days
Legal counsel, staff, expert and general witnesses.
At the direction of the arbitration panel, County through its staff and legal
counsel prepared the submission of additional written evidence and closing
briefs.
Panel selects the party’s last best offer on each disputed economic issue that
most nearly adheres to specified factors under CCP 1299.6.

September Panel issued its decision

2001

5 Days later, binding decision was made public by the county.
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Hearing: June 26, 2008
L fimandates/2001/01tc07/PsGs/DraftPsGs051508

DRAFT PARAMETERS AND GUIDELINES, AS PROPOSED FOR
MODIFICATION BY CLAIMANT AND MODIFIED BY STAFF

Code of Civil Procedure Sections 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.8 and 1299.9

Statutes 2000, Chapter 906

Binding Arbitration,
01-TC-07

Reimbursement Period: January 1. 2001, through April 30, 2003

I SUMMARY OF THE MANDATE

On March 29, 2007, the Commission on State Mandates (Commission) adopted a Statement of
Decision on the Binding Arbitration test claim, finding that the prior Statement of Decision
adopted on July 28, 2006, was contrary to law, and, in applying the appropriate law to the test
claim, the test claim statutes mandate the following activities:

1. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b}).

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc.
§ 1299.6, subd. (a)).

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to participate in the arbitration process:

a. Meet with the arbitration panel {Code Civ. Proc. § 1299.5, subd. (a)).
b. Participate in inquiries or mvestlgatlons (Code Civ. Proc. § 1299.5, subd. (a))
c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a}).

v —.-.. O. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5,
subd. (b)).

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc.,
§ 1299.8).

g. Make api:lication and respond to deposition requests (Code Civ. Proc., § 1269.8).2
h. Conduct discovery or respond to discovery requests (Code Civ. Proc., § 1299.8).2

! Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2).
? Incorporating by reference Code of Civil Procedure sections 1283 and 1283.05.

? Incorporating by reference Code of Civil Procedure section 1283.05. _ ‘
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The Commission found that these activities constitute a “program” as well as a “new program or
higher level of service.” Furthermore, the Commission found that the activities impose “costs
mandated by the state” within the meaning of article XIII B, section 6 of the California
Constitution, and Government Code section 17514.

II. ELIGIBLE CLAIMANTS.

Pursuant to Code of Civil Procedure section 1299.2, any city, county, and city and county
employing firefighters and/or law enforcement officers, as defined in Code of Civil Procedure
section 1299.3, that incurs increased costs as a result of this reimbursable state-mandated
program is eligible to claim reimbursement of those costs, except a city, county, or city and
county governed by a charter that was amended prior to January 1, 2001, to incorporate a
requirement for resolving employment disputes via binding : arbltratlon (Code Civ. Proc

§ 1299.9, subd. (a)).

HI.  PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The test
claim was filed on October 24, 2001, establishing eligibility for fiscal year 2000-2001. However,
the operative date of the test claim statutes, as enacted by Statutes 2000, chapter 906, is

January 1, 2001. Moreover, the test claim statutes were declared unconstitutional by the California
Supreme Court on' April 21, 2003. Therefore, the reimbursement period for costs incurred
pursuant to Statutes 2000, chapter 906, is limited to January 1, 2001, through April 30, 2003.

~ Actual costs for one fiscal year shall be included in each claim. Pursuant to Government Code
section 17561, subdivision (d)(1){(A), all claims for reimbursement of initial fiscal year costs
shall be submitted to the State Controller within 120 days of the issuance date for the claiming
instructions.

If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES

To be ehglble for mandated cost reimbursement for any ﬁscal year, only actual costs may be
.. claimed. , Actual costs are. those costs actually incurred to implement the mandated activities, .
Actual costs must be traceable and supported by source do¢liments that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee

time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, traininig packets, and
declaraticns. Declarations must include a certification or declaration stating, *I certify (or
declare) under penalty of perjury under the laws of the State of California that the foregoing is
true and correct,” and must further comply with the requirements of Code of Civil Procedure
section 2015.5. Evidence corroborating the source documents may include data relevant to the
reimbursable activities otherwise in compliance with local, state, and federal government
requirements. However, corroborating documents cannot be substituted for source documents.
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The claimant is only allowed to claim and be reimbursed for increased costs for reimbursabie

activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

A. Selection of Local Agency Panel Member and Neutral Chairperson

1. Select an arbitration panel member, which includes attorney, staff and negotiator time
to research potential members, and prepare for the selection,

2. Brief the g.anel member, which includes panel member. attorney, staff. and negotiator
time,
3. Vet and select a neutral arbitrator which includes attorney. staff and negotiator time to

research potential candidates for neutral chairperson. (Code Civ. Proc. § 1299 .4,
subd. (b), subd. (c), § 1299.8.)

B. Arbitration Process (includes agency panel member, attorney. staff, and negotiator time)

Once the arbitration is triggered under Code of Civil Procedure section 1299.4, the scope of
which is defined in Code of Civil Procedure section 1299.3, subdivision (g), the following

activities are reimbursable to participate in the arbitration process and when directed by the
panel:

1, Prepare for and meet with the arbitration panel in open or closed session, either jointly
or separately. (Code Civ. Proc., § 1299.5, subd. (a)).

2. Submit the last best final offer of settlement to the arbitration panel, five days before
the hearing, or as may be mutually agreed to by the parties.

3. Conduct discovery or respond to discovery requests, which includes time to research
prepare to make or respond to requests, gather responsive documents, and meet with

witnesses and others to obtain responses or responsive documents or discovery reguests

and draft and serve responses or discovery requests. (Code Civ. Proc., § 1259.8.)

4. Prepare for, respond to. and participate in inquiries or investigations Code Civ. Proc.-,
_ §1299.5, subd. (a)).

+:5. Respond to subpoenas and subpoenas duces tecum, which includes time to prepare to
respond to subpoenas. gather responsive dmuments meet with witnesses and others to

obtain responsive documents draft and service responses. (Code Civ. Proc., § 1299.5,

subd. {b).)

6. Respond to or make demands for witness lists and/or documents, which includes time
to research, prepare to make or respond to demands, gather responsive documents, and

meet with witnesses and others to obtain responses or responsive documents or demands
and draft and serve demands or responses. (Code Civ. Proc., § 1299.8.)°

7. Prepare for arbitration panel hearing(s) vet, select, and prepare expert and general
witnesses.

4 Incorporating by reference Code of Civil Procedure section 1283.05.

5 Incorporating by reference Code of Civil Procedure section 1282.2, subdivision (a)(2). _

170




8. Make application and respond to deposition requests, which includes time to research
prepare to make or respond to reguests, gather responsive documents, and meet with
witnesses and others to obtain responses or responsive documents or requests and draft
and serve responses or requests. (Code Civ, Proc,, § 1299.8.)°

9. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

10. Consult with the panel, either ioinﬂy or separately prior to the award. (Code Civ.
Proc., § 1299.5, subd. (a).)

11. Consult with local agency panel member. board of governors, negotiator, attorney. or
staff reparding the award. (Code Civ. Proc., § 1299.5, subd. (a).)

12. When directed by the panel:

(2) Submit updated last best final offer of settiement to the arbitration panel,

including time to prepare for and redraft the last best final offer. and time for
consultation with gpoverning board. {Code Civ. Proc. § 1299.6, subd. (a).)

(b) Prepare for and. participate in mediation {Code Civ. Proc. § 1299.5, subd. (a).)
{c) Prepare and file closing briefs. (Code of Civ, Proc., § 1299.5, subd. (a).)’

C. Non-Reimbursable Activities

The following activities are not reimbursable:
1. train agency management, counsel, staff and members of governing bodies regarding
binding arbitration;
" 2. restructure bargaining units to accommodate binding arbitration;
3. perform discovery activities, as set forth in Code of Civil Procedure sections 1281.1,

1281.2 and 1299.8, when such activities are engaged in cutside the binding arbitration
process triggered by Code of Civil Procedure section 1299.4;

4. collect and compile comparability data, handle two track negotiations or participation
in mediation, when such activities are engaged in outside the binding arbitration
process triggered by Code of Civi! Procedure section 1299.4;

' 5. négotiate with the efiployee orparization Tépreséntatives baséd on'tlie aibitratior = ="

panel’s award, pursuant to Code of Civil Procedure section 1299.7, subdivision (a);
and

6. litigate interpretation of the test claim statutes.
V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

6 Incorporating_ by reference Code of Civil Procedure sections 1283 and 1283.05.

| TIncorporating by reference Code of Civil Procedure sections.
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A. Direct Cost Réport'gg

Direct costs are those costs incurred specifically for the reimbursable activities. The following
direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed. '

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent
on the activities and all costs charged. If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
contract services are also used for purposes other than the reimbursable activities, only -
the pro-rata portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant, expert withess, and attorney inveices with the claim
and a description of the contract scope of services. '

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset-or equipment is'also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price-used to implement the retmbursable activities can be ciaimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A.1, Salaries and Benefits, for each applicable reimbursable activity.

B. Indirect Cost Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one
program, and are not directly assignable to 2 particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include both (1) oxferhea'd costs of the
unit performing the mandate; and (2) the costs of the central government services d1§mbuted to
the other departments based on a systematic and rational basis through a cost allocation plan.
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Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, bath the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
~ distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB Circular

. A-87 Attachments A and B) shall be accomplished by (1) separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s total costs for the base period as either direct or indirect, and (2) dividing
the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate that is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected C

VLo .RECORD.RETENTION. e e e e

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an andit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section [V, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

® This refers to Title.2, division 4, part 7, chapter 4 of the Government Code.
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VII. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service
fees collected, federal funds, and other state funds, shall be identified and deducted from this
claim.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs-to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimburserﬁent claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the clam'ung
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming 1nsiruct10ns to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

. X LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual

- ‘basis for the parameters and guidelines. The support for the legal and factual findings is found in

the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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June 2, 2008

Ms. Paula Higashi

Executive Director

Commission on State Mandates
280 Ninth Street, Suite 300
Sacramento, CA 95814

Dsar Ms, Higashi:

As requestad in your letter of May 19, 2008, the Department of Finance has reviewed the draft
staff analysis and the proposed parameters and guidelines for Claim No. CSM-01-TC-07,
“Binding Arbitration.”

As a result of our review, Finance concurs with the staff recommendation on most of the
changes to the proposed parameters and guidelines. Finance finds that the staff
recommendation to aliow activities as required by the arbitration panel to be reimbursable is in
compliance with the Commission's authority to determine the most reasonable methads of
complying with the mandate. Addltionally, wa recommend adding the limitation on expert
witness costs to Part C. Non-Reimbursable Activities, of Section IV. Reimbursable Activities, as
follows:

7. fee and mileage of a witness subpoenaed solely upon the determination of the
neutral arbitrator,

As required by the Commission's regulations, a "Proof of Service" has been enclosed indicating
that the parties included an the mailing-list which accompanied your May 19, 2008 letter-have
been provided with copies of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mall Service,

If you have any questions regarding this letter, please contact Carla Castafieda, Principal
Program Budget Analyst at (916) 445-3274,

Slnceraly,

J\glana L. Du\c;y—ﬁ/“

rogram Budget Manager

Enclosure
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Attachmant A

DECLARATION OF CARLA CASTANEDA.
DEPARTMENT OF FINANCE.
CLAIM NO. CSM-01-TC-07

1. I am currently employed by the State of California, Départmant of Finance (Finance), am
familiar with the dutles of Finance, and am authorized to make this declaration on behalf
of Finance.

t certify under penalty of perjury that the facts set forth In the foregoing are true and corract of

my own knowledge except as to the matters thereln stated as information or belief and, as to
those matters, | believe them to be true.

7 e .
C e - B R R |

at Sacramento, CA Carla Castafieda
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PROOF OF SERVICE

Test Claim Name:
Test Claim Number:

Binding Arbitration
CSM-01-TC-07

I, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or
older and not a party to the within entitled cause; my business address is 915 L Strest,

12 Floor, Sacramento, CA 895814,

On June 2, 2008, | served the attached recommendation of the Department of Finance
in sald causs, by facsimile to the Commission on Stata Mandates and by placing a true
copy thersof: (1) to claimants and non-state agencies enclosed in a sealed snvelope
with postage thereon fully prepald In the United States Mail at Sacramento, California;
and (2) to state agencies in the normal pickup location at 815 L Strest, 12 Floor, for

Interagency Mail Ssrvice, addressed as follows:

A-16

Ms. Paula Higashi, Executive Director
Commission on State Mandates

880 Ninth Strest, Suite 300
Sacramento, CA ‘95814

Facsimile No. 445-0278

Ms. Bonnie TerKeurst

County of San Bernardino

Office of the Auditor/Controiler-Recordesr
222 West Hospitality Lane

San Bernarding, CA 92415-0018

Mr. Leonard Kaye, Esq.
County of Los Angeles

. Auditor-Controller's.Office.

| . 500 W, Temple Strest, Room 603
Los Angeles, CA 80012

Ms. Jean Kinney Hurst

Calfornia Association of Counties
1100 K Strest, Suite 101
Sacramentn, CA 95814-3841

Mr. David Wellhouse

David Wellhouse & Associatss, Inc.
9175 Kiefar Boulevard, Suite 121
Sacramento, CA 85828
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Mr. Steve Shields
Shields Consulting Group, Inc.

" 1536 368" Street

Sacramento, CA 95816

Mr. Tom McMains

California Peace Officer's Associatlon
1455 Response Road, Suite 180
Sacramento, CA 85815

Ms. Susan Geanacou
Department of Finance

.815 L Street, Sulte 1180 .. .. .. _ .

Sacramento, CA 85814

Ms. Annette Chinn

Cost Recovary Systems, Inc,
705-2 East Bidwell Streef, #2094
Folsom, CA 85630

Mr. Allan Burdick

MAXIMUS

4320 Auburn Boulevard, Suite 2000
Sacramento, CA 95841
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Mr. Jim Spano

State Controller's Office, Division of Auchts

300 Caplto! Mall, Suite 518
Sacramento, CA 85814

Mr. James B. Hendrickson

City of Palos Verdas Estates

340 Palos Verdes Drive West
Palos Vardes Estates, CA 80274

Ms. Jacqueline M. Gong
County of Napa

1185 Third Street, Suite 301
Napa, CA 94559

Ms. Amy Benton

Callfornia Professional Firefighters
1780 Creekside Oaks Drive, Suite 200
Sacramento, CA 85833

Ms. Donna Ferebse
Department of Finance

- 915 L Street, 11" Floor
Sacramento, CA 95814

Ms. Nancy Watt

County of Napa

County Executive Office
1195 Third Strest, Suite 310
Napa, CA 94559

Mr. Glen Evarroad

City of Newport Beach

3300 Newport Boulevard

PO Box 1768

Newport Beach, CA 92652-1768

Ms. Juliana F. Smur
MAXIMUS .
2380 Houston Avenue
Clovis, CA 23611
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Mr. John Liebert

Liebert Cassidy Whitmore

6033 West Century Blvd. #500
Los Angeles, CA 90045

Mt. Stava Smith

Steve Smith Enterprises, Inc.
2200 Sunrise Blvd., Sulte 220
Gold River, CA 95670

Mr. J. Bradley Burgess

Public Resource Management Group
895 La Sierra Drive

Sacramento, CA 95864

A-15 ,

Ms. Carla Castanada
Department of Finance
915 L Street, 11" Floor
Sacramento, CA 95814

Ms. Pam Kindig

Napa County Auditor-Coantroller's Office
1195 Thrid Strest, Suite B~10

Napa, CA 84559

B-08

Ms. Ginny Brummaels

Stata Controller's Office

Divigion of Accounting and Raporﬂng
3301 C Street, Suite 500
Sacramento, CA 95818

Ms. Bath Hunter

Cantration, Inc.

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 81730




o On | declare under panaity of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on June 2, 2008 at
Sacramento, California, : :

Kelly Montelongo
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