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TEST CLAIM
FINAL STAFF ANALYSIS

Public Resources Code Section 5164, Subdivisions (b) (1) and (2),.
Statutes 2001, Chapter 777

Local Recreattonal Areas: Background Screenings (01-TC- 11)
City of Los Angeles, Claimant

EXECUTIVE SUMMARY

Claimant filed the test claim in February 2002, The test claim statute prohibits a city, county or
special district from hiring a volunteer or employee for positions having supervisory or
disciplinary authority over any minor at specified local agency recreational areas if the employee
or volunteer has been convicted of specified crimes. It also requires these plospectwe volunteers
or employees to be screened according to a stated procedure

For reasons stated in the analysis, staff finds that the test claim statute imposes a reimbursable
state-mandated program on local agencies within the meaning of article XIII B, section 6 of the
California Constitution and Government Code sections 17514 and 17556 for the following

activities:

. s Requiring-each local agency to have each prospective employee or volunteer who would
have supervisory or disciplinary authority over minors to complete an application that
inquires as to whether or not the prospective employee or volunteer has been convicted of
any offense specified in Public Resources Code section 5164, subdivision (a). (Pub. Res.
Code, § 5164, subd. (b)(1)). This means that local agencies must perform the one-time

activity of revising and printing job applications that inquire as to the applicants’ criminal
history. |

e Screening, pursuant to Penal Code section 11105.3, prospective employees and
volunteers who would have supervisory or disciplinary authority over minors. The
screening procedure for these individuals requires submitting the following to
Department of Justice (DOJ): (1) the prospective employee’s or volunteer's fingerprints,
(2) any other data specified by DOJ on a DQJ-approved form, (3) for prospective
employees only, payin g the DOJ’s fingerprint processing fee (no fee is required for a
prospective volunteer).! (Pub. Res, Code, § 5164, subds. (b)(1) & (b)(Z))

Staff recommends that the Commission adopt this analysis and approve the test claim for the
activities listed above,

. ! Public Resources Code section 5164, subdivision (b)(2).
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STAFF ANALYSIS

Claimant

City of Los Angeles

Chronology

02/08/02 Claimant files test claim with the Commission®

03/11/02 . Department of Justice submits a statement of non-response’

05/03/02 Department of Finance files comments on test claim with the Commission®
10/11/05 Commission staff issues draft staff analysis’

11/01/05 Claimant submits comments on the draft staff analysis®

11/14/05 Commission issues final staff analysis and proposed Statement of Decision
Background

Public Resources Code section 5164 was enacted in 1993 (Stats. 1993, ch. 972) to prohibit a city,
county or special district from hiring a volunteer or employee for positions having supervisory or
disciplinary authority over any minor at specified local agency recreational areas if the employee
or volunteer has been convicted of specified crimes. Section 5164 was enacted because of a
volunteer coach’s 1992 conviction for kidnapping and molesting a boy whe was coached at
Hoover Recreation Center in Los Angeles County. The coach was a registered sex offender
whose background had not been inquired about by the recreation center.” The Legislature’s
response was to enact section 5164.

The test claim statute (Stats. 2001, ch. 777, Assem. Bill No. 351)5 amended Public Resources
Code section 5164 as follows (changes marked in strikeout and underline).

(2) A county or city or city and county or special district shail not hire a person
for employment, or hire a volunteer to perform services, at a county or city or
city and county or special district operated park, playground, recreational
center, or beach used for recreational purposes, in a position having
supervisory or disciplinary authority over any minor if ¢ke that person has
been convicted of any offense specified in paragraph (1) of subdivision €=} (h)
of Section 11105.3 of the Penal Code, or any offense specified in paragraph

? Exhibit A,
> Exhibit C.
4 Exhibit B.
* Exhibit E,
¢ Exhibit F.

7 Assembly Committee on Local Government, Analysis of Assembly Bill 1663, as amended
April 12, 1993 (1993-1994 Reg. Sess.), page 2 (Exhibit D).

8 Section 5164 has been amended since the test claim filing by Statutes 2004, chapter 184, but
the amendments are not part of this analysis.
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(3) of subdivision &) (h) of Section 11105.3 of the Penal Code. However,
this section shall not apply to a misdemeanor conviction under paragraph (3)
of subdivision £} (h) of Section 11105.3 of the Penal Code unless the that
person has a total of three or more misdemeanor or felony convictions
specified in Section 11105.3 of the Penal Code within the immediately
preceding 10-year period.

(b) (1) To give effect to this section, a county or city or city and county or special

district saay shall require each such prospective employee or volunteer to
complete an application that inquires as to whether or not that individual has
been convicted of any offense specified in subdivision (a). The county or city
or city and county or special district shall screen, pursuant to Section 11105.3
of the Penal Code, any such prospective employee or volunteer having
supervisory or disciplinary authority over any minor, for the that person’s
criminal background. :

{(b) (2) Any local agency requests for chpartment of Justice records pursuant to

this subdivision shall include the prospective employee’s or volunteer’s
fingerprints, which may be taken by the local agency,”! and any other data
specified by the Department of Justice. The request shall be made on a form
approved by the Department of Justice. No fee shall be charged to the local
agency for requesting the records of a prospective volunteer pursuant to the
subdivision.

Penal Code section 11105.3, subdivision (h)(3), (now Pub. Res. Cade, § 5164 subd. (a)(2))"
listed the crimes for which to screen prospective employees or volunteers who would have
supervisory or disciplinary authority over minors as follows:

* Assault with intent to commit rape, sodomy, oral copulation, rape in concert with
another, lascivious acts upon a child, or penetration of genitals or anus with a
foreign object (Pen. Code; § 220)

¢ Unlawful sexual intercourse with'a person under 18 (Pen. Code, § 261.5).
e Spousal rape (Pen. Code, § 262)

e  Willful harm or injury to a child (Pen. Code, § 273a)

» Corporal punishment or injury 6f‘ child (Pen. Code, § 273d)

o  Willful infliction of corporal injury (Pen. Code, § 273.5)

* Sex offenses for which registration is required (Pen. Code, § 290) except the
sexual battery offense in Penal Code 243.4, subdivision (d).

? If the local agencjf takes the fingerprints, it may charge a fee not to exceed $10 (Pen.
Code, § 13300, subd. (€)). Other entities may charge more; see <http: //ag.ca.gov/fingerprints/
pubhcatlonsfcontact htm> [as of August 18,2005] (Exhibit D),

'* Former Penal Code section 11105.3, subdivision (h)(3), was amended by Statutes 2004,
chapter 184, and moved to Public Resources Code section 5164, subdivision {(a)(2).
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* Any felony or misdemeanor conviction within 10 years of the date of the
employer’s request if the person has a total of three or more misdemeanor or
felony convictions within the immediately preceding 10-year period.”

Although Statutes 2004, chapter 184 amended the list of crimes for which to screen prospective

employees or volunteers who would have supervisory or disciplinary authority over minors (see -
footnote 5), that amendment is not part of this test claim or thls analysis.

Claimant’s Position

Claimant City of Los Angeles contends that the test claim legislation constitutes a reimbursable
state-mandated program pursuant to article XIII B, section 6 of the California Constitution and
Government Code section 17514. Claimant requests reimbursement for the costs of screening

employees in accordance with section 11105.3 of the Penal Code. According to claimant’s test
claim:

An indtvidual can be screened by requesting the Department of Justice [DCJ] to
furnish any criminal history record it has on a prospective employee or volunteer.
Such a request necessitates taking the fingerprints of the individual and
submitting the fingerprints to the DOJ for processing. The DOJ does not charge a
fee to fulfill the request for the record of each prospective volunteer. The DOJ
charges a fee of $32.00 to fulfill the request for the record of each prospective
employee. [9]...[1] '

As of November 2001, the City of Los Angeles Department of Recreation and
Parks has hired 122 employees whose fingerprints had to be processed by the
DOIJ pursuant to Section 5164 of the Public Resources Code at a cost to the City
of $3904.00. It is estimated that the City will incur a total cost of approximately

' Statutes 2004, chapter 184, amended this provision as follows: “(B) Any felony or
misdemeanor conviction specified in subparagraph (C) within 10 years of the date of the
employer’s request. (C) Any felony conviction that is over 10 years old, if the subject of the
request was incarcerated within 10 years of the employer’s request, for a violation or attempted
violation of any of the offenses specified in Chapter 3 (commencing with Section 207) of Title 8
of part 1 of the Penal Code, Section 211 or 215 of the Penal Code, wherein it is charged and
proved that the defendant personally used a deadly or dangerolis weapon, as provided in
subdivision (b) of Section 12022 of the Penal Code, in the commission of that offense, Section
217.1 of the Penal Code, Section 236 of the Penal Code, any of the offenses specified in Chapter
9 (commencing with Section 240) of Title 8 of Part 1 of the Penal Code, or any of the offenses
specified in subdivision (c) of Section 667.5 of the Penal Code, provided that no record of a
misdemeanor conviction shall be transmitted to the requester unless the subject of the request has
a total of three or more misdemeanor convictions, or a combined total of three or more
misdemeanor and felony convictions, for violations listed in this section within the 10-year
period immediately preceding the employer 8 request or has been incarcerated for any of those
convictions within-the precedmg 10 years.’
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$32,000 to achieve compliance with the Code during this current fiscal year
. (07/01/2001 to 06/30/2002)."

The claim includes a declaration certifying that the costs stated are true and correct.” Claimant
concurred with the draft staff analysis."*

State Agency Positions

The Departmient of Finance (DOF) and Department of Justice (DOJ) each filed comments on the
test claim. DOF, in a letter received May 3, 2002, states that, “as a result of our review, we have
concluded that the statute may have resulted i in costs mandated by the: state.”'

The DOJ, ,ina letter received March 11, 2002, states that the test claim statute.“does not modify.

DQJ processing procedures As such, the DOl is submlttmg a statement of non-response to the
Commission on State Mandates. »18

No state agency filed comments on the draft staff analysis.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution'” recognizes
the state constitutional restrictions on the powers of local government to tax and spend.'® “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XII1 A and XIII B

. '2 Exhibit A. A claimant must incur at least $1000 in costs to file a test claim with the

Commission or a reimbursement claim with the State Controller’s Office (Gov. Code, § 17564,
subd. (a)).

" Exhibit A. .
" Bxhibit F.
'> Exhibit B.
1 Exhibit C.

7 Article XTI B, section 6, subdivision (a), (as amended by Proposition 1A in 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or * -
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legxslatlve
mandates requested by the local agency affected. (2) Legmlatlon defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

- '® Department of Finance v. Commission on State Mandates (Kern Hzgh School Dist.) (2003)
. 30 Cal.4th 727, 735.
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impose.”® A test claim'statute or executive order may impose a reimbursable state-mandated

progggm if 1t orders or commands a local agency or school dlstnct to engage in an activity or
task.”

In addition, the required act1v1ty or task must be new, constituting a “new program " or it must
+ create a “higher level of service” over the previously required level of service. 2

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the govemmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state

policy, but does not apply generally to all residents and entities in the state.”> To determine if the

program is new or imposes a higher level of service, the test claim legislation must be compared
with the Ie%al requirements in effect immediately before the enactment of the test claim

legislation.” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”**

Finally, the newly required activity or increased level of service must impose costs mandated by
the state.”

The Commission is vested with exclusive authority to adjudicate dis'putes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable remedy to cure the perceived unfaimess resulting from political decisions on funding
27
priorities.

1 County ofSalnr Dljego V. S‘iate of California (Coﬁnty ofS‘";.'.zn Diego)(léQ'?) 15 Cal.4th 68, B1.
2 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

*! San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar),

22 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra,
44 Cal.3d 830, 835.)

2 San Diego Unified School Dist. supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835,

2 San Diego Umfed School Dist., supra, 33 Cal. 4th 859, 878

2 County of Fresno v. State of Calrfoz nia (1991) 53 Cal.3d 482, 487, County of Sonoma V.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

26 Kinlaw v. State of California. (1991) 54 Cal.3d 326 331-334; Government Codc SCCthl‘lS
17551, 17552. .

27 County of Sonoma, supra, 84 Cal:App:4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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Issue 1: Is the test claim legislation subject to articie XIII B, section 6 of the California
. *Constitution? ' _

The first issue is whether the test claim statute imposes state- mandated activities on local
agencies. Staff finds that it does.

The test claim statute states that the local agency “shall require each such prospective employee
or volunteer to complete an application that inquires as to whether or not that individual has been
convicted of any offense specified in subdivision (a) *2 The offenses inquired after include
assault with intent to commit specified sexual acts upon a child (Pen. Code, § 220), unlawful
sexual intercourse with a person under 18 (Pen. Code, § 261.5), spousal rape (Pen. Code, § 262),
willful harm or injury to a child (Pen.-Code, § 273a), corporal punishment or injury of child
(Pen. Code, § 273d), willful infliction of corporal injury (Pen. Code, § 273.5), sex offenses for
which registration is required (Pen. Code, § 290) except the sexual battery offense in Penal Code
243 .4, subdivision (d), or any felony or misdemeanor conviction within 10 years of the date of
the employer’s request if the person has a total of three or more misdemeanor or felony
convictions within the immediately preceding 10-year period. '

The test claim statute also states that the local agency *shall screen, pursuant to Section 11105.3
of the Penal Code, any such prospective employee or volunteer having supervisory or
disciplinary authority over any minor, for that person’s criminal background.”29

Both of these activities are mandatory because the statutory language uses the word “shall. »30

“[The local agency] shall require each prospective employee or volunteer to complete an
application .., [The local agency] shail screen ... any such prospective employee or
volunteer....” [Emphasis added.] Therefore, staff finds that the test claim statufé imposes state-
mandated act1v1t1es on local agenmes to: (1) require prospective employees or volunteers to
complete an apphcanon that inquires into their criminal histories, and (2) effect criminal
background screenings, pursuant to Penal Code section-11105.3, for prospective employees or
volunteers having supervisory:or disciplinary authority over minors. -

Subdivision {b)(2) of section 5164, which preceded the test claim statute, states that the local
agency, when requesting DOJ records, “shall include the prospective employee’s or volunteer’s
fingerprints, ... and any other data specified by the Department of Justice. The. request. shall be
made on a form approved by the Department of Justice.™' Even though this.provision was in
preexisting law, the test claim statute amendment to subdivision (b)(1), which required local
agencies to screen potential emp]oyees and volunteers, makes the (b)(2) screening procedures a
requirement. Therefore, the screening procedure (except for taking fingerprints) in subdmswn
(b)(2) also imposes a state-mandated activity on local agencies.

Although the test claim statute requires the local agency to submit fingerprints to DOJ, the local
agency 1s not required to take them. Subdivision (b)(2) of the test claim statute requires the local

2 public Resources Code section 5164, subdivision (b)(1).
? Ibid. '
3{? Public Resources Code section 15 states, “’Shall” is mandatory and ‘may” is permissive.”
*' Public Resources Code section 5164, subdivision (b)(2). '.
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agency to submit the fingerprints, but states that they “may be taken by the local agency.” If the
local agency takes the fingerprints, it may charge a fee not to exceed 310, and other entities may .
charge more.” Since whether the local agency takes the fingerprints is permissive, and the prints
may be taken by the local agency or another entity at the expense of the prospective employee of

volunteer, staff finds that taking fingerprints is not a state mandated activity and therefore, not
subject to article XIII B, section 6. :

The second issue is whether the test claim legislation constitutes a program within the meaﬁing
of article XIII B, section 6. Staff finds that it does.

In order for the test claim legislation to be subject to article XIII B, section 6 of the California
Constitution, it must constitute a “program;” defined as a program that carries out the
governmental function of providing a service to the public, or laws which, to implement a state
policy, impose unique requirements on local governments and do not apply generally to all
residents and entities in the state.”> Only one of these findings is necessary to trigger article
XIII B, section 6.4

The test claim statute requires local agencies to require prospective employees or vohinteers who
have supervisory or disciplinary authority over minors to complete an application fhat inquires as
to their criminal histories, and requires screening specified employees or volunteers in order to
protect the public from those convicted of specified crimes. These activities are peculiarly
governmental public safety, crime prevention functions administered by local agencies as a
service to the public. The primary purpose of these activities is to protect children who
participate in youth recreational programs. Moreover, the test claim legislation imposes unique
requirements on local agencies that do not apply generally to all remdents and entities of the
state. Therefore, staff finds the test claim statutes constitute a “program within the meaning of
article XIII B, SECthD 6.

Issue 2: Does the test claim legislation impose a new program or higher level of service on
local agencies within the meaning of article XIIT B, section 6 of the California
Constitution?

To determine if'the “program” is new or imposes a higher level of service, a comparison must be
made between the test claim ]eglslatton and the legal rcqmremcnts in effect immediately before
enacting the test claim lBnglatl()l'l Each activity is discussed separately.

Application: Subdivision (b)(1) of the test claim statute states that the Jocal agency shall require
each prospectlve.employce or volunteer “to complete an apphcatton that inquires as to whether
or not the individual has been convicted of any offense specified ..

32 penal code section 13300, subdivision (g). As té other entities’ ability to charge more, sce
<http://ag.ca.gov/fingerprints/ publications/contact.htm> [as of August 18, 2005] (Exhibit D).

3 County of Los Angeles, supra, 43 Cal.3d 46, 56..
* Carmel Valley Fire Protection Dist. (1987) 190 Cal.App.3d 521, 537.
35 San Diego Unified School Dist., supm 33 Cal.4th 839, 878; Lucia Mar, supra 44 Cal.3d 830,

835. .
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Prior law prohibited a local agency from hiring an individual convicted of an offense specified in
Penal Code section 11105.3 subdivision (h)(1) and (h)(3).3® There was no previous requirement,
however, for prospective employees or volunteers to complete an application that inquires after
their criminal histories. Therefore, staff finds that requiring prospective employees or volunteers
to complete an application that inquires after their criminal histories is a new program or higher
level of service. '

Screening employees: Subdivision (b)(1) of the test claim statute states, “The [local agency] ...
shall screen, pursuant to Section 11105.3 of the Penal Code, any such prospective employee or
volunteer having supervisory or disciplinary authority over any minor, for that person’s criminal
background.” The screening procedure of section 11105.3 is stated in subdivision (b) as follows:

Any request for records under subdivision (a) shall include the applicant’s
fingerprints, which may be taken by the requester, and any other data specified by
the department [DOJ]. The request shall be on a form approved by the
department, and the department may charge a fee to be paid by the employer,
human resource agency, or applicant for the actual cost of processing the request.
However, no fee shall be charged to a nonprofit organization. ...”

As to the DOJ fee, the test claim statute states that no fee is required for a prospective
38 .
volunteer.

Likewise, subdivision (b)(2) of the test claim statute states, “Any local agency requests for
Department of Justice records pursuant to this subdivision shall include the prospective
employee’s or volunteer’s fingerprints, which may be taken by the local agency, and any other
data specified by the Department of Justice. The request shall be made on a form approved by
the Department ‘of Justice.”

Subdivision (b)(2) predates the test claim statute, so if the local agency elected to screen a
prospective employee or volunteer, the local agency was required to comply with the procedure
in (b)(2). As discussed above, however, enactment of the test claim statute made the screening
mandatory for local agencies. Therefore, as a new requirement, staff finds that local agency
screening of employees or volunteers for positions having supervisory or disciplinary authority
over minors is a new program or higher level of service. The screening procedure outlined in
Penal Code section 11105.3 and subdivision (b)(2) of the test claim statute requires forwarding

to DOJ the following: (1) the prospective employee’s or volunteer’s fingerprints, (2) any other
data specified by DOJ on a DOJ form, and (3) DOJ’s fingerprint processing fee™ (except that no
fee is required for a prospective volunteer).*? ' '

* The offenses are now listed in Public Resources Code section 5164 subdivision ()(2).

37 Penal Code section 11105.3, subdivision (b). The current DOJ fee is $32. See
<http://www.ag.ca.gov/fingerprints/forms/fees.pdf> [as of October 3, 2005] (Exhibit D).

*¥ Public Resources Code section 5164, subdivision (b)(2).

% Penal Code section 11105.3, subdivision (b).

*0 Public Resources Code section 51 64, subdivision (b)(2).
9
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Issue 3: Does the test claim statute impose “costs mandated by the state” within the
meaning of Government Code sections 17514 and 175567 .

In order for the test claim statute’s activities to impose a reimbursable state-mandated program
under article XIII B, secticn 6 of the California Constitution, the activities must impose increased
costs mandated by the state.¥! In addition, no statutory exceptions as listed in Government Code
section 17356 can apply. Government Code section 17514 defines “costs mandated by the state”
as follows:

[A]ny increased costs which a Jocal agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 19785,
or any executive order implementing any statute enacted on or after

January 1, 1975, which mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article XIII B of the
California Constitution.

In its test claim, claimant states that it “hired 122 employees whose fingerprints had to be
processed by the DOJ pursuant to Section 5164 of the Public Resources Code at a cost to the
City of $3904.00. It is estimated that the City will incur a total cost of approximately $32,000 to
achieve compliance with the Code during this current fiscal year (07/01/2001 to 06/30/2002).”
Therefore, the claimant has shown costs sufficient to state a claim.*?

The final issue is whether the test claim statute imposes costs mandated by the state within the
meaning of Government Code sections 17556 and 17514.

The test claim statute requires local agencies to:

» Require each prospective employee or volunteer who would have disciplinary or
supervisory over minors “to complete an application that inquires as to whether or not the
individual has been convicted of any offense specified ...."

s Screen, pursuant to Penal Code section 11105.3, prospective employees or volunteers
who would have supervisory or disciplinary authority over minors. Penal Code section
11105.3 outlines the screening procedure: “The request [for fingerprint processing] shall
be on a form approved by the department, and the department may charge a fee to be paid
by the employer, human resource agency, or applicant for the actual cost of processing
the request.” As stated above, the screening procedure consists of forwarding to DOJ the
following; '

1. the prospective employee’s or volunteer’s fingerprints;

2. any other data specified by DOJ on a DOJ form, and;

‘! Kern High School Dis;.: supra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra,
44 Cal.3d 830, 835; Government Code section 17514.

42 The claimant must incur a minimum of $1000 to file a claim. Government Code section
17564, subdivision (a).
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» For prospective employees only, paying DOJ’s fingerprint processing fee® (no fee is
required for a prospective volunteer).”

Applications: Requiring local agencies to require each prospective employee or volunteer who
would have supervisory or disciplinary authority over minors to complete an application that
inquires asto whether or not the prospective employee or volunteer has bcen convicted of any
offense specified in Public Resources Code section 5164, subdivision (a) is a new state-
mandated activity, and none of the exceptions in Government Code section 17556 to finding
costs mandated by the state apply to it. In order to comply, local agencies must revise and print
job applications that inquire as to the applicants’ criminal history. This would be a one-time
activity. Therefore, staff finds that this one-time activity imposes “costs mandated by the state”
within the meaning of Government Code sections 17514, '

Screening Employees: The issue is whether local agencies that request the background
screenings from DOJ have the authority to charge a fee to prospective employees within the _
meaning of Government Code section 17556, subdivision (d), or have offsetting savings within
the meaning of Government Code section 17556, subdivision (e).

In interpreting a statute, the Commission, like a court, focuses on its plain meaning,

[W]e look to the intent of the Legislature in enacting the law, being careful to give
the statute’s words their plain, commonsense meaning. If the language of the
statute is not ambiguous, the plain meaning controls and resort to extrinsic

sources to determine the Legislature's intent is unnecessary. *¢

Public Resources Code section 5164 states that the local agency “shall screen, pursuant to
Section 11105.3 of the Penal Code, any ... prospective employee or volunteer ... ,” According
to Penal Code section 11105.3, DOI’s fee for screening may be paid by “the employer, human
resource agency, or applicant for the actual cost of processing the request.”™’ The fee authority
in 11105.3 is authority for a fingerprint-processing fee granted to DOJ.

The plain meaning of section 11105.3, however, does not grant the local agency fee authority for
this screening, nor does it expressly grant the local agency authority to pass on the cost of the
DOI- screening to a prospective employee.

The legislative history of'Public Resources Code section 5164 indicates that when section 5164
was enacted (Stats. 1993, ch. 972), the Legislature intended that local agencies have fee authority

* Penal Code section 11105.3, subdivision (b).
* Public Resources Code section 5164, subdivision (b)(2).

* These offenses were listed in former Penal Code section 111053 prior to Statutes 2004,
chapter 184,

% In re Jennings (2004) 34 Cal. 4th 254, 263 (Exhibit D),

%7 Penal Code section 11105.3, subdivision (b), as amended by Statutes 1992, chapter 1227,

Prior to this amendment, section 11105.3 stated that DOJ may charge a fee to be paid by “the
requester.”

11

0I-TC-11 Local Recreational Areas: Background Screenings
Final Staff Analysis




for the background screening,”® even though this original statute made the screening provision
permissive (and prohibited hiring an employee or volunteer who had been convicted of specified
crimes). However, neither the plain meaning of section 5164, nor section 11105.3 of the Penal
Code support this stated legislative intention.

Therefore, staff finds that the test claim statute imposes “‘costs mandated by the state” within the
meaning of Government Code sections 17514 and 17556 for the activity of screening prospective
employees by submitting to DOJ the required fingerprints, form(s), and fee paid by the local -
agency. Reimbursement would not be required if the DOJ fingerprint processing fee were paid
by the applicant rather than the local agency because the local agency would not incur the cost.

Local agencies do not incur costs for submitting fingerprints of prospective volunteers to DQOJ
because Public Resources Code section 5164, subdivision (b)(2) preclhudes the DOJ fee for
volunteers. Thus, as to prospective volunteers that must be screened, staff finds that the local
agencies do not incur DOJ-imposed fingerprint processing costs, and therefore are not subject to
costs mandated by the state for screening prospective volunteers.

Conclusion

Staff finds that the test claim statute imposes a reimbursable state-mandated program on local
agencies within the meaning of article XTII B, section 6 of the California Constitution and
Government Code sections 17514 and 17556 for the following activities:

* Requiring each local agency to have each prospective employee or volunteer who would
have supervisory or disciplinary authority over minors to complete an application that
inquires as to whether or not the prospective eriployee or volunteer has been convicted of
any offense specified in Public Resources Code section 5164, subdivision (a). (Pub. Res.
Code, § 5164, subd. (b)(1)). This means that local agencies must perform the one-time
activity of revising and printing job applications that inquire as to the applicants’ criminal
history.

s Screening, pursuant to Penal Code section 11105.3, prospective employees and
volunteers who would have supervisory or disciplinary authority over minors. The -
screening procedure for these individuals requires submitting the following to DOIJ: (1)
the prospective employee’s or volunteer’s fingerprints, (2) any other data specified by
DOJ on a DOJ-approved form, (3) for prospective employees only, paying the DOJ’s
fingerprint processing fee (no fee is required for a prospective volunteer).”” (Pub. Res.
Code, § 5164, subds. (b)(1) & (b)(2)). ‘

Recommendation

Staff recommends that the Commission adopt this analysis and approve the test claim.

€ genate Committee on Appropriations, Analysis of Assembly Bill 1663, as amended- August 18,
1993 (1993-1994 Reg. Sess.), page 1 (Exhibit D).

4% public Resources Code section 5164, subdivision (b)(2).
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d\%:v“ \Q t /32/@2/
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s NARRATIVE DESCRIBING ALLEGED MANDATE

Prior to. October 2001 Section 5164 of the Public Resources Code provided an agency-
such as the City of Los Angeles Department of Recreation and-Parks with the.authority-to
screen.an .individual :for the purpose of ensuring that it did not hire a person as an
emplayee ‘6 volunteer, at its recreational facilities, who would have autharity over any
minor and who had a criminal background specific to Section 11105.3 of the Penal Code.

(An individual can‘be;screened by requesting the Department of Justice to furnish any
criminal history record it has on a prespective employee or volunteer.' Such' & 'request
necessitates taking the fingerprinis of the individual and submlttlng the fingerprints to the
DOJ for processing. The DOJ does not charge a fee to fulil the requiest for the record of

each prospective volunteer. The DOJ charges a fee of $32.00 to fulfili the request forthe
record of each prospective employee )

- Governor Gray Davis’ approval of Assembly Bill No. 351 in October of 2001 amended

Saction 5164 of the Public Resources Code to’ require, rather than authorize, an agency

.'such as the City of Los Angeles Department of Recreation and Parks to screen specific
prospective employees or volunteers for their criminal background.

It is contended that Section 5164 of the Public Resources Code,-as amended, has
_imposed a unique reguirement on local governments operating recreational facilities that
does not apply generally to ali entities operating recreational facilities Wlthin the state. In
- other words,. Section; 5164 of the:Rublic Resources,Code, .as amended, imposes a new..
program upon:local-govefiment: (“pregram“ is used hersin as it was defined by County of-
Los Angele v. State of California (1987) 43 Cal.3d 46 and as afF rmed in deﬁnltlon by_ﬂ
of Sacraments v. State of Callforma (1990) 50 Cal.3d 51) '

- As of November of 2001, the City of Los Angeles Department of Recreation‘and Parks has
hired 122 employees whose fingerprints .had to be processed by the DOJ pursuant to
Section 5164-6f the Public Resdlrces Gode:ata cost to ffie -City-of $3904.00. it is.
estimated that the City will incur a total cost of approximately $32,000 to. achieve’
compliance with‘the Code during this current fiscal year (07/01/2001to 06/30/2002).

Atthis time, no state constitutional provisions, federal statutes or eiequtive orders, or court

decisions, other than those already referenced above, that wouid impact the alleged
mandate are known to the City of Los Angeles Department of Recreation:and Parks.

102




DECLARATION .

By my signature, | do hereby certify, under penalfy_of péﬂUry,-thgt the cosfi'ncurred\by.the
City to comply with Section 5164 of the Public Resources Code as stated in the attached

~ "Narrative Describing Alleged Mandate” is true and corréct. T érh-m;il_li_ng and able totestlfy

to the matter.

VERONICA VELA, Chief Clerk ...~ Dae.
City of Los Angeles : s
Department of Recreation & Parks
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Ch. 777 | —2—
The peaple of the State of California do enact as fol!ows

SECTION 1. Sectmn 5164 of the Public Resources Code is
amended to read: -

5164. (a) A county or city or city and county or special d:smct shall
not hife g person for employiment, or hire-d Volwitser to-perform services,
at-a county or oity or-city.and county or-special.district operated:-park;
play ground, recreational center, or beach used for recreational purposes,
in & position having supervisory or d:smplmary authority over any '
minor, if that person has been convicted of any offense specified in
paragraph (1) of subdivision (h) of Section 111053 of the Penal Code,
or any offense specified in paragraph (3) of subdivision (h) of Section
11105.3 of the Penal Code, However, this secticn shall not apply to a
misdemeanor conviction under paragraph (3) of subdivision (h) of
Section 11105.3 of the Penal Cdde unless that person has a total of three
or more misdemeanor or felony convictions specified in Section 11 105.3
of the Penal Code within the immediately preceding 10-year period.

(b) (1) To give effect to this section, a county or. city or city and
county or special district shall require each such prospective employee
or volunteer to complete an application that inquires as to whether or not
that individual has been convicted of any offense specified in
subdivision (a). The county or eity or city and county or special district
shall screen, pursuant to Section 11105.3 of the Penal Code, any such
prospective employee or volunteer, having supervisory or disciplinary
authority over any minor, for that persen's criminal background.

(2) Any local agency requests for Department of Justice records
pursuant to this subdivision shall include the prospective employee’s or
volunteer’s fingerprints, which may be taken by the local agency, and
any other data specified by the Department of Justice. The request shall
be made on a form approved by the Department of Justice. No fee shall
be charged to the local agency for requesting the-records of a prospective
volunteer pursuant to this subdivisicn.

" SEC. 2. Notwithstanding Section 17610 of the Government Code, -

* if the Commission on State Mandates determines that this act contains

costs mandated by the state, reimbursement to local agencies and school

. districts for those costs shall be made pursuant to Part 7 (commencing

with Section 17500) of Division 4 of Title 2 of thé Government Code.
If the statewide cost of the claim for reimbursement does not exceed one
million dollars ($1,000,000), reimbursement shall be made from the
State Mandates Claims Fund.




Assembly Bill No. 351

CHAPTER 777

An act to amend Bection 5164 of the Pubhc Resourccs Code, relatmg
to parks and recreation.

[Approved by Governar October 12, 2001. Filed
with Secretary of State October 13, 2001.]

LEGISLATIVE COUNSEL'S; DIGBST. ,

AB 351, LaSuer  Local recreational . arcas: pcrsunnslﬂ prior
criminal convictions, .

(1) Existing law prohibits a county or city or’ c1ty ‘and county or
special district, in connection with the: operation of a park; playground,
recreational center, or beach used for recreational purposes, from hiring-
for empioyment Of 85 2 volunteer any person in a pos:tmn ‘having
supervisory or disciplinary authority over any minor, if the person hag -
been convicted of specified crimes, and anthorizés a:county, city, city
and county, or special district to screen, in accordance with specified-law,
any- such prospective employee or volunteer for their. criminal
. background. .

This bill would require & county or city or cxty and county or special
district to require that each such prospective empitye¢ or volunteer
complete an application that inquires as to whether or not that individual
has been convicted of any of those specified crimes, and would require,
instead of authorize, each of those entities to screen any such prospective
employee or voluntccr havmg upervisory of dmcxphnary authonty over
any minor, for that person’s criminal background. "The bill would &lso -
malke a technical, correcting change Byi lmposmg a-new duty :on local
agencies implementing its provisions,. the bill. would impopse a
state-mandated local program.

(2) The California Constitution requires the state to rt:lmburse locat
agencies and school districts for certain costs mandatcd ‘by the state,
Statutory provisions establish procedures - for* making that
reimbursement, including the creation of a_State Mandates Claims Fund
to pay the costs of mandates that do not'exceed $1 000,000 statewide and
other procedures for claims whosge statewide costs'éxceed $1,000,000.

This bill would provide that, if the Commission of' Staté Mandates
determines that the bill contains costs mandated by the state,

reimbursement for those costs shall be made pursuant to these statutory
provisions.
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11105.3. () Notwithstanding any other law, a human resource agency
or an employer may request from the Department of Justice records of -
all convictions or any arrest pending adjudication involving the
. offenses specified in subdivision (h) of a person who applies for a
license, employment or volunteer position, in which he or she would
have supervisory or disciplinary power over a minor or any person
" under his or her care. The department shall furnish the information
to the requesting employer and shall also’send a copy of the
information to the applicant, ' '

(b) Any request for records under subdivision (a) shall inclide
the applicant's fingerprints, which may be taken by the requester,
and any other data specified by the department, The request shall be
on a form approved by the department, and the. deparhnent may charge
a fee o be paid by the employer, humafi'fesolirce ageiicy, or dpplicant:
for the actual cost of processing the request, However, no fee ‘
shall be charged a nonprofit organization. The department shall
destroy an application within six months after-the requested
information is sent to the employer and apphca.nt

(c) (1) Where a request pursuant to this section reveals that a
prospective employee or volunteer has been convicted of an offense
specified in paragraph (1) of subdivision (h), and where the agency
or employer hires the prospective employee' ot ‘Volunteer, the- agency
or employer shall notify the parents or guarchans of ny, minor who,
will be supervised or disciplined by the employee or:volunteer.. The -
notice shall be given to the parents or guardians with whom the child
resides, and shall be given at lcast 10 daj(s p'i.'ior to the day that
Notwithstanding any other provision of law any person who conveys or
receives information in good faith conformity with this section is
exempt from prosecutlon under Section 11142 or 11143 for that
conveying or receiving of information.. Notw1thstand1ng subd1v131on
{d), the notification requirements of this subd1v1510n shall apply as
an additional requirement of any other provision of law requiring
criminal record access or dissemination of ctiminal history -
information.

-(2) The notification requirement pursuant to paragraph (1) shail
not apply to a misdemeanor conviction for violating Section 261.5 or
to a conviction for violating Section 262 or 273.5. Nothing in this
paragraph shall preclude an employer from requesting records of
convictions for violating Section 261.5, 262, or 273, 5 ﬁom the
Department of Justice pursuant to this section.
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(d) Nothing in this section supersedes any law requiring criminal
- record access or dissemination of criminal history information. In
any conflict with another statute, dissemination of criminal history
information shall be pursuant to the mandatory statute. This
subdivision apphes to, but is not limited to; requirements pursuant
to Article 1 (commencing with Section 1500) of Chapter 3:0f; and

Chapter 3.2 (commencing with Section 1569).and Chapter 34 o

- (commencing with Section 1596.70) of, Division 2 of, arid: Section 1522
of, the Health and Safety Code, and Sectlons 8712, 8811, and- 8908 of .
the Family Code. X

(e) The department may adopt regulatlons to mplement the o
provisions of this section as necessary. :

"(f) As used in this section, "employer" means any: nonproﬁt ,
corporetion or other organization specified by the Attorney General -
which employs or uses the services of volunteers in positionsin -
which the volunteer or employee has supemsory or dtsctplmary power
over a child or children.

{g) As used in this section, "human resource: agenoy" means & °
public or private entity, excluding any agency. responsibie for
licensing of facilities pursuant to the California.-Community.Care
Facilities' Act (Chapter 3 (commencing with Section 1500)), the
California Residential Care Facilities for the Elderly Act(Chapter
3.2 (commencing with Section 1569)); Chapter:3:01. (commencing with
Section 1568.01), and the California-Child Day Care Facilities-Act
(Chapter 3.4 (commencing with Section 1596.70)) of Rivision.2 of the
Health and Safety Code, responsible for-determining the character and
fitness of a person who is (1) applying for & license;.employment;-..
or as a volunteer within the human services field that involves the~
care and security of children, the elderly, the handicapped; or the
mentally impaired, or (2) applying to adopt a chﬂd or to be a foster
parent.

(h) Records of the followmg offenses shall be furmshcd ag e
provided in subdivision (a):

(1) Violations or attempted violations of Section 220, 261.5, 262,
273a, 273d, or 273.5, or any sex offenselisted in Section 290,
except for the offense specified in subdivision (d) of Section 243.4.

(2) Any crime described in the California Uniform‘Controlled
Substances Act (Division 10.(commencing with Section:11000) of the
Health and Safety Code), provided that, except-as otherwise:provided
in subdivision (c), no record.of a misdemeanor conviction shall be
transmitted to the requester unless the subject of the requesthas:a
total of three or more misdemeanor or felony convictions defined in
this section within the immediately preceding 10-year period or has - |

been incarcerated as a result of any of those conv1ctlons within the
preceding 10 years.
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(3) Any felony or misdemeanor conviction within 10 years.of the
date of the employer's request under subdivision (a) or any felony
conviction that is over 10 years old if the subject of the request
was incarcerated within 10 years of the employer's request,:for a
violation or attempted violation of Chapter 3:(commencing with
Section 207), Section 211 or 215; wherein it is ¢harged and proved

‘that the defendant personally used a deadly or dangerous weapon, as

- provided in subdivision (b) of Section 12022, in the commission of
that offense, Section 217.1, Chaptsr'8 (comméncing with Section236),
Chapter.9 (commencing with Section 240), and for a violation of any
of the offenses specified in subdivision (¢} of'Section 667.5,
provided that no record of a misdemeanor conviction shall be
transmitted to the requester unless the: subject of the request has:a
total of three or more mlsdemeanor or felony convictions defined in
this section within the immediately preceding:10-~yeat period or has
been incarcerated for any of those convictions within'the preceding
10 years.
" (4) A conviction for a violation or attempted violation of an
offense committed outside the State of California shall be-furnished
if the offense would have been a crime as deﬁned in:this sectmn if

" committed in California.

(i) Except as provided in subdlvmmn (c) any criminal hxstory
information obtained pursuant to-this:section is confiderntial and no
recipient shall disclose its contents.other than forthe purpese-for ¢
11105.3. (a) Notwithstanding any other la%; a hifnan resource agency
or an employer may request from the Department of Justice records of

- all convictions or any arrest pending adjudication: involving the -
offenses specified in subdivision (h) of a person who applies for &

license, employment, or volunteer position,in which hg or'she would
* have supervisory or disciplinary power ¢ver-a.minor or any. person
under his or her care. The department shall furnish the information
to the requesting employer and shall also-send a copy -of the :
information to the applicant.

(b) Any request for records under subdivision (a) shall-include .

the applicant's fingerprints, which may be taken by the: requester,

and any otheér data specified by the department. Therequéstishall be

~ on a form approved by the departmerit,.and the department may'charge
a fee to be'paid by the employer hurnan resource agency;.or applicant
for the actual cost of processing the requestiHowever,no fee
shall be charged a nonprofit organization. - The department shall
destroy an application within six months after thé requested:

_information is sent to the employerand applicant.. -
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{c) (1) Where a request pursuant to this section reveals that &
prospective employee or volunteer has been convicted of an offense
specified in paragraph (1) of subdivision (h), and where the agency
or employer hires the prospective employee or volunteer, the agency
or employer shall notify the parents or guardians of any minor who'
will be supervised or disciplined by the employee or volunteer. The
notice shall be given to the parents or guardians with whom the child
resides, and shall be given at least 10 days prior to the day that -

" the employee or volunteer begins his or her duties or tasks.
Notwithstanding any other provision of law, any person who conveys or
receives information in good faith conformity with this section is
exempt from prosecution under Section 11142 or-11143 for that
conveying or receiving of information. Notwithstandirig subdivision
(d), the notification requirements.of this subdivision shall apply as

an addijtional requirement of any other provision of law requiring
criminal record access or chssemmatmn of criminal hlstory

information. ' :

(2) The notification reqmrement pursuant-to’ paragraph 1) shall
not apply to & misdemeanor conviction for violating Section 261.5 or
to a conviction for violating Section 262 or 273.5. Nothing inthis”
paragraph shall preclude an employer from réquesting records of -
convictions for violating Section 261.5, 262, or 273.5 from the -
Department of Justice pursuant to this section. bt

(d) Nothing in this section supersedes any law requiring’ cnmmalf
- record access.or dissemination of crithinal history information: In
any conflict with. another statute, dissemination of critninal*history
information shall be pursuant to the mandatory statute. This
subdivision applies to, but is not limited to, requirements pursuant
to Article 1 (commencing with Section 1500) of Chaptet 3 of; and
Chapter 3.2 (commencing with Section 1569) and Chapter 34 :
(commencmg with Section 1596.70) of, Division 2 of, and Section 1522
of, the Health and Safety Code, and Sections 8712, 8811 anhd 8908 of
the Family Code.

(¢) The department may adopt regulatlons to 1mplement the
provisions of this section as necéssary. -~

(f) As used in this section, "employer" means any nonproﬁt
corporation or other organization specifiéd by the Attorméy General
which employs or uses the services 6f volunteérs in positions if-

which the volunteer or employee has superwsory or dlsclplmary power,
over a child or children. :
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(g) As used in this section, "human resource agency" means a
public or private entity, excluding any agency responsible for
licensing of facilities pursuant to the California Community Care
Facilities Act (Chapter 3 (commencing with Section 1500)); the
California Residential Care Facilities for the Elderly Act (Chapter
3.2 (commencmg with Section 1569)), Chapter 3.01 {commencing with
Section 1568.01), and the California Child Day-Care Facilities Act
(Chapter 3.4 (commencing with Section 1596.70)) of Division 2 of the
Health and Safety Code, responsible for determining the character-and
fitness of a person who is (1) applying for a license, employment,
or as a volunteer within the human services field that involves the
care and security of children, the elderly, the handicapped, or the -
mentally u'npalrad or (2) applying to adopt a child or.to be a foster
parent.

(h) Records of the following offenses shall be furmshed as.
provided in subdivision (a): :

(1) Violations or attempted v10]at10ns of Sec’non 220 261. 5 262
273a, 273d, or 273.5, or any sex offense listed in-Section 290,
except for the offense specified in subdivision (d) of Section 243.4..

(2) Any crime described in the California Uniform Controlled
Substances Act (Division 10 {(commencing with Section 11000) of the
Health and Safety Code), provided that; except as otherwise provided
in subdivision (c), no record of a misdemeanor conviction shall be
transmitted to the requester unless the subject of the requesthas a -
total of three or more misdemeanor or, felony convictions definedin - .
this section within the immediately preceding  10-year period or has -
been incarcerated as a result of any of those convictions within the
preceding 10 years. ot :

(3) Any felony or misdemeanor conv:ctlon w1th1n 10 years of the -
date of the employer's request under subdivision (a) or any felony -
conviction that is over 10 years old if the subject.of the request
was incarcerated within 10 years of the employer's.request, for a
violation or attempted violation of Chapter 3 (commencing with
Section 207), Section 211 or 215, wherein it is charged and proved -
that the defendant personally used a deadly or dangerous weapor, as
provided in subdivision (b) of Section 12022, in the commissjon.of .

that offense, Section 217.1, Chapter 8 (commencing with Section 236)," -

Chapter 9 (commencing with Section 240), and for-a violation of any
of the offenses specified in subdivision (c) of Section 667.5,
provided that no record of a misdemeanor conviction shall be -
transmitted to the requester unless the subject of the request has a
total of three or more misdemeanor or felony convictions defined in
this section within the immediately preceding 10-year period or has
been incarcerated for any of those convictions within the preceding
10 years. :
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(4) A conviction for a violation or attempted violation of an
_offense committed outside the State of Califomia shall be furnished
if the offense would have been a crime as defined in this section if

committed in California. : o
(i) Except &s provided in subdivision {(c), any criminal history
- information obtained pursuant to this section is confidential and no

recipient shall disclose its contents other than for the purpose for
which it was acquired. o '
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EXHIBIT B

SrAY Davie, SOVERNOR
215 L STREET E§ SACRAMENTO DA B 95B14-3706 B wWww.OOF.Ca, GOV

wiaow . RECENVED

 M&: Paula Higashi . o MAY D3 002"
- Exacutive Dirsttor ' - COMMISSIONON
Commission on State Mandatég | | STATE M&MNATE g

980 Ninth Street, Suite 300
Sacramento-.‘--'CA on814. . .. -

Dear Ms ngashi'

As requested inyour letter-of Fabruary 18, 2002, the Department of. Finance (Finance) has

- reviewed the test claim submitted by the City of Los Angeles(claimant) asking the Commission .
to determine whsther specified costs incurred under Chapter No. 777, Statutes of 2001 (AB
351,-La Suer),-are reimbursablg.State mandated.costs (Claim No. C8M-01-TC-11, "Local -

Recreation :Areas; Background Screanlngs") Commenclng with page one of the test claim; the _
. claimant has identified the foliowing new duty, which it asserts is a retmbursabla Stata mandate:—

o Local agencies are required to screen specified prospective employeea or volunteers
through the Department of Justlce :

As a result of our review, we have concluded that the statute may have resulted in costs o
- mandated by the State, If the Commission reaches the same canglusion at its hearing on the

matter, the nature and extent of the specific activities required can be addressed in the
parameters and guidelines which will then have to be developed for the program. .

As raguired by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the malling list which accompanied your March 21, 2002, letter have
been provided with copies of this letter via elther Unlted States Mall or, in the case of other
State agencies, Interagency Mall Service.

If you have.any questions regarding this letter, please contact Matt Paulin, Principal Program
Budget Analyst at {916) 322-2283 or Tom Lutzenberger, Staie Mandates Claims Coord:nator for
Finance, at (916) 445-8913.

-Sincarely,

Connie Squires -

Program Budget Manager -

Attachments
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At'tachmant A

DECLARATION OF MATT PAULIN
DEPARTMENT.OF.FINANCE ...
CLAIM NO. CSM-01-TC-11

1. f am currantly amployed by the State of Callfomia Department of Finance: (Flnance) am
familiar with the-duties” of*-Finance and am authorized to make thls deciaratlon an- behalf
of Finance.~ > . . ,
2. We concur that the Chapter No. 777, Statutes of 2001 (AB 351, Le Suer) sectlons i
, relavant to this claim are accurately quoted in the test claim submitted by clafmants and

therafore, wa do not restate them In this declaration. AR
3. Attachment B I8 dtrue copy ©f Firiance's analysls of AB 351 prlor to Its anactment as.
=Chapter No'=7’77' Statutes of 2001, (AB 351 Lla‘Suer)“ " 2 :
s m "". b = i et
oyl ¥ }

my ¢ own"'k ow Sdge

those maﬁersﬁlbeha\m them to'be trua T s :;-r.;: g
- . SIdZ

Matt Paulin™ T A - '_.‘ " Dater T : —

Principal: Program Budgot Analyst R L S e e s

Sacraments, CA - . ST e R
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PROOF OF SERVICE

. Test Claim Na’me: Local Recreation Areas; Eackgrou‘nd Screeningé
Test Ciaim Number: CSM-01-TC-11 v

, the undersigned, declare as follows:

|, Evelyn McClain, am employed in the County of Sacramento, State of Califomnia, | am
18 years of age or oider and not a party to the within entitled cause; my business address is
915 L Street, 8 Floor, Sacramento, CA 95814.

On May 1, 2002, | served the attached recommendation of the Depariment of Finarice in said
cause; by facsimile to the Commission on State Mandates and by placing a frue copy thereof:
(1) to claimants and non-State agencies enclosed in a sealed envelope with pestage-therson
fully prepaid in'the United States Mail at Sacramento; California; and (2) to State. agencies in the
normal pickup location at 915 L Street, 8th Floor, for Interagency Mail Sennce. addressed as

foliows
' A-16 B-8
Ms. Paula Higashl, Exscutive Director State Controlier's Office
Commission on State Mandates - Division of Accounting & Reportlng
080 Ninth Street, Suite 300 | Attention: William Ashby - '
Sacramento, CA 95814 3301 C Straat, Room 500
Facsimile No. 445-0278 © - BSacramento, CA 85816
. B-29 | SB 90 Service |
" ' Legislative Analyst's Dfﬁce ‘ ' C/O David M. Griffiths & Associates
Attention Marianne O'Malley . Aftention: Allan Burdick
925 L Street, Sulfe 1000 ' . 4320 Auburn Beulavard, Suite 200
Sacramento, CA 95814 Sacramento, CA 85841
County of Los Angeles: County of San Bernardino
Department of Auditor-Controlier Office of Auditor / Controller / Recorder
} Kenneth Hahn Hall of Administration - Attention:  Marcia Faulkner
Atiention: Leonard Kaye 222 West Hospitality Lane, Fourth Floor
500 West Temple Street, Suite 525 . San Bernardino, CA 92415 - 0018

Los Angeles, CA 90012

Wellhouse and Associates
Attention: David Wellhouse
‘8175 Kisfer Boulevard, Suite 121
Sacramenfo, CA 95826

. —l-declare under penaity of pequry under the laws of the State of Callfornla that the foregoing is
trus and correct, and that this deciaration was executed on May 1, 2002, at Sacramento,

California. p . “\_}i‘b
. _ : Eve@cClain‘:‘
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EXHIBIT C

BILL LOCKYER ' . o State of California g
Attorney General B ' DEPARTMENT OF JUSTICE &5/
BUREAU OF CRIMINAL IDENTIFICATION AND INFORMATION
. . . 4949 BROADWAY

P.O. BOX 903417
SACRAMENTO, CA 94203-4170
Pubiic: (316) 227-2222

Facsimile: (916) 737-2129
(916)227.3857

" March 7, 2002

Shirley Opie
Assistant Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300 - RECENED
Sacra.tﬂentp,_CA 95814 : MAR 1 12002

,  RE: 0L-TC-I | | COMMISSION ON
| o STATE MANDATES

Dear Ms. Opie:

The Department of Justice (DOJ) has reviewed the test claim submitted by the City of
Los Angeles Department of Recreation and Parks concerning Public Resources Code section

. 5164.
Though Public Resources Code section 5164 was amended by Chapter 777, Statues of

2001, the change does not modify DOJ processing procedures, As such, the DOJ is submitting a
statement of non-respense to the Commission on State Mandates.

Also, please revise my mailing list information as follows:

N Room G111; :
' Telephone Number 016-227-3857.

Sincerely,

GARY COOPER, guf;u Chief
Bureau of Criminal Identification and Informahon

For BILL LOCKYER
Attorney General
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EXHIBIT D

BILL ANALYSIS T -
RB 1663
Date ‘of Hearing: Aprillld, 1993
ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT
- Sam Farr, Chair
AB.1663 (Napolitano) - As Amended April 12, 1993

ASSEMBLY ACTIONS:

COMMITTEE L. GOV.I' VOTE> COMMITTEE PUB. 5. VOTE>
Ayes: > | : Ayes: >

Nays: > L ’ . | Nays: >

COMMITTEE W. & M. VOTE> COMMITTEE VOTE
Ayes: >

Nays: >

SUBJECT; Prohibits city or cbunty'employment of persons convicted of
certain offenses.

DIGEST
Existing law:’

1} Allows a human resources agency or employer to request Department of
] Justice records of all convictions or any arrest involving any sex .
crimes, drug crimes or crimes of viclence of a person who applies for a
. license, employment, or volunteer position, in which he or she would

have superv1eory or disc;pllnary power over a minor or any person under
their care.

2} Forbids school districts from hiring convicted child molesters as
school bus drivers, and certified and classified emplcyees. Convicted
child molesters may not be granted a teachlng credential by the state.

3} Reguires people who are empleyed in connection with a park, playground,
8 recreational center, or beach used for recreatiocnal purposes by a city
or county and are in contact with children have on file with the’ c1ty

or county a certificate showing them to be free of tuberculosis.

This bill prohibits a county or city from employing persons .or hiring
Gvolunteers at a county or city operated park, playground, recreational
Zcenter or beach in a supervisory or disciplinary pesition of authority cver
Sany minor, if that perscn has been convicted of a sex offense or crime of
5violence. In addition, this bill reguires a county or city to screen those
Eprogpective employees or volunteers for their criminal background.

- ceontinued -
AB 1663
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AB .1663

FISCAL EFFECT

State-mandated local program; fee disclaimer.

COMMENTS

1)

. 2)

Backgrouﬁd.

hceoording to the sponsor, on November 24, 1892, Leocnard Houston Was
convicted of kidnapping and molesting a 13 year old hoy whom he coached
at Hoover Recreation Center in Los Angeles County. Mr. Houston had
twice before been convicted of child molestation, serving three years
at Patton State Hospital and seven years in state prison, and was a
registered child molester, The Hoover Recreation Center made no.
inguiry into the background of Mr. Houston. This bill attempts to
respend to thias situation.

Should local agenciesAbe required to reguest criminal background
records on prospective employees or volunteers who work with
minors when existing law already gives them that option if they deem

it necessary?

Technical Considerations.
This bill contains a state-mandated cost disclaimer that allows a local
agency to levy a fee to pay for the service beéing mandated. . However,
it'is unclear at what level the fee or service charges to be levied
would be set and who would be responsible for payment of the mandated
ccst of this bill. . .
SUPPORT L OPPOSITION
District Atterney of Los Angéles None on file.
County
SPONMSOR! &

hitp ://WWW.leginfo.ca.gqvfpub/ 93-94/bill/asm/ab_1651-1700/ab_1663_cfa, 93 0413.:._ 18171... 10/5/2005

- continued -

AB 1663

Page 2
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O Ac‘e' O-f th *kﬂfﬂi ]Jf:“” -

=g D ghignt
State of E,'zixfnm S‘U'b” gsﬂ{! n;m
COFEICE OF -~ PROGRAMS & ~ . NEWS & CONTACT
THEAG - -  SERVICES ALERTS ~ PUBLIGATIONS g SEARCH

REGISTERING WITH US ~ CAREER OPPORTUNITIES LINKS TO STATE SITES

APPLICANT LIVE SCAN
Fingerprint Services.
Locations and Hours of Operation

Below is a Ilsfing where Live Scan fingerprinting services are available to the public. This list is updated as
additional informaiion is recelved. However, applicants are encouraged to contact the Live Scan providers in
advance to verify thelr current operating hours, fees, atc.

Please Note: :

» Applicants must present a valid photo identification io the Live Scan Operator. Expired identification cards
wlll not be accepted.

¢ Rolling fees vary from location to location and cover only the operator's cost for relling the fingarprint
images. Addltional processing fees are required for the State (DOJ) and Federal-(FB) level criminal history
record checks, Other fees may also be required (i.e., license fees).

Live Scan Providers - Plaasa note; Due to an increase in Live Scan Provider listings, the department will be
. standardizing the information that appears hera . .

glarpada Alping Amador Butte Calavsras Colusa Contra Coste ‘Del Node El Dorado Ere__ug 'G'gn”r"n 'ijgm'ﬁmdt
Imperdal - jnve Kem Kings Leke Lassen LosAngsles Maders M_ariﬂ Mariposa Msn_dng Mereed - Mgcip_g Mono

Montersy Napg Nevads Crange geer.  Plumes REve@Id Sacramenio - ‘San Beplfo  San Bemarding .- San Diego
San Frapcisco  San Jogguin: Sen Luis Oblspn | San Mateo . Sanla Barbam Sanla Clars Sants Cruz . Shasia  Slerrs. . Sisklyou

ola Sonoma © Stanielays . utg[ B Qm' Trinity, - Tulsre  Tuolummne Van]utg Yolo Iubg'
’ o ’ Mg;a;ggggvg;g LOCATIONS :

 LEGEND! ‘Wik=Walk-Ins

Paoe ravisad: September 28, 2005,

ALAMEDA COUNTY
Location Hours . Rolling Fee Acc:fp't:aal:;:.‘ ::trrns

Alamada M-Th (12-4pm) Appt. only | $21.00 for Resldents Cash

Alameda Police Th {5-9pm) Appt. only |t $52 for Non-Reslidents {j Checks

Dept. - Sat (12-4pm) Appt. only .

15655 Oak Strest

Alameda, CA .

94501 '

Contact: (510}

337-8433

Castro Valley T, W, TH (9am-Epm) Appt: only $20.00 ) Cash
_ Castro Valley F, Sat (8-11:30am) Appt. only Cashier's Check

. Adult School .. o Credit Cards

4430 Alma Ave, ' ‘Money Orders

Castro Valley, CA

94546
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o Acteptatile
Lacation Hours Rolling Faa - 'Forms
of Payment
Carmichael M-F (10am-4:30pm) WIk $18.00 Cash
FingerPrinTech Ne appointment necessary, Cashler's
5800 Madison Avenue Usually no walting. .- il Checks
A Suite U2 .E-mail address;y;:-- ATM
(Corner of Manzanita) Info@fingerprintech.com . " .| Company
Carmichael, CA 95608 ST o Checks.
Contact; {8186) 366-3624 Money
Orders
Amex = ¢
|| Discover
‘MaésterCard
Visa
Citrus Helghts"™ M-F (8am-4pm) Appt. only $12.00 Cagh
Citrus Heights Police Dept. Closed holldays "Checks .
8315 Fountain Square : _ | ‘MasterCard
Citrus Heights, CA' 85621 Visa
Contact: (916) 727-4923°
Folsom T, Th (9am-5pm) Appt. only !l $10.00 -Cash
! Folsem Palice Dept. - ' ' CHhecks -
46 Natoma Street
Folscrn, CA 95630
Contact: {916) 565-6864 -
Ran¢ho Cordova ‘M-F (9am-5pm). Wik $18.00 Cash
FingerPrinTech || No appointment.necessary. Cashier's
10453 Old Placerville Road Usually no walting. Checks
Rancho Cordova, CA 85827 E-mall address: Company
Contact: (016) 366-3624 info@fingerprintech.com - Checks
: L e LR Money
' || Orders
-Arhex -
ATM
Discover
MasterCard
Visa..
Sacramento M-Sun (Bam-9pm).Appt. $25.00 Cash
A-24 Hour Maoblle Notary and only Cashier's
I| Fingerprinting Service Moblle service in Checks
1721 Eastarn Ave., Suite 14 Sacramento County, Check:
Sacramento, CA 85864 Also avallable statewide for 'MasterCard
Y Contact: (916) 874-3511 large groups. Visg
or (B0O) 538-7233 'E-mail address: American . -
. : riguthertz@vahoo.com Express
. _ : Discover

[ JRNERTPE Y P
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Comnetix | Walk-ins ' Cashler's ~
9616 Micron Ave., Suite 750 Sat {Sam-1pm) Appt. or Checks
Sacramerito, CA 85827 Walk-ins . Checks’
Contact: (916) 361-9631 Mabile service available for Credit
' 10 or more. ' i Cards
Card scanning services Money
available. Orders
Call for-appeintment. oo
E-maéll address:
|| iehn.whitmer@comnetix.com "
Sactamerito M-F (7:30am-3.30pm} $10.00 - || Cash
Dept.'of Justice Closed State holidays Checks
4949 Broadway Due to high volume, 1tis -MasterCard.
Sacramento, CA 95820 recommeanded you arrive ‘Visa
Contact: (9186) 227-3354 pilor to 2pm to insure
. fingerprinting service.
Sacramento M-F (2am-4pm) Appt. only $18.00 ° | Checks
Identix 1D Services Same day service avallable Credit
320 Capltol Mall, st Fioor at mast locations. Mobile Cards
Sacramento, CA 85814 services available for groups Billing
Confact: 1 (800) 315-4507 over 20. Call to schedule an Accounts
: : appointment. No Cash
: Pleasa
Sacramento ‘M-F (8am-4pm) Appt. only || $18.00 - || Checks
Identix ID Services Same day service available Credit
I 2528 Natomas Park Drive at most locations, Mobile - Cards
Sacramento, CA 98533 services avaliable for groups Billing .
Contact: 1 (800) 315-4507 over 20. Call to schedule an Accounts
' appointment. No Cash
E Please
Sacramento M-F (9am-Epm) Wik" il $12.00 |t Gash
Sacramento Clty Schoocls Police Closed from 12-1pm. Walk- Personal
The Serna Center, First Floor ins encouraged and usually Checks
5735 47th Avenue. no waiting. ’ Money
Sacramento, CA 85824 E-mail address: Orders
.FAX: (918) 643-9451 mvincema@sac- No Credit
Contact: (916) 643-7449 clty.k12.ca.us/ail ‘Cards
Sacramento M-F (9am-12:30pm, 1-4pm) | $12.00 Checks
Sacramento Co. Sheriff's Dept. Wik Money
2500 Marconi Ave., Suite 100 Orders
Sacramento, CA 85821 No Cash
1| Contact: (918) 876-5757
Sacramento M-F (8am-12:30pm, 1-4pm) i $12.00 Checks -
Sacramento Co. Sheriff's Dept. Wik . Money
10381 Rockingham Drive Closad holidays. Orders
Sacramento, CA 95827 ' No Cash
Contact: (916) B75-9654
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Mobile Services L.ocations.

Sacramento- M-F (S8am-12;30pm, 1-4pm) || $12.00 || Personal
Sacramento Co. Sheriff's Dept. - Wik, ' _ : Checks
South Station Money
7000 65th Strest Ordars, .
Sacramenio, CA 95823 No Cash
Contact: (916) 876-8338
Sacramento M-F Appt. only $12.00 | Cash
"Sacramento Police Dept. .Appointment only Checks
5770 Freeport Blvd. Please call (916) 433-0780 accepted
Sacramento, CA 95822 to schedule an appointment - from
Contact: (916) 433-0780 : : Sacramento
: resldents -
Back to List of Counties. only.
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. . - Fingerprint Processing Fees

{September 2004 / Subject To Change)
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17 Cai Rpir.3d 643 Page

34 Cal.4th 254, 95 P,3d 906, 17 Cal.Rptr.3d 645, 04 Cal. Daily Op. Serv. 7765 2004 Daily Journal D.A.R. 10,456
(Cite as: 34 Cal.4th 254, 95 P.3d 906, 17 Cal. Rptr 3d 645)

H ' law, being careful to give the statute’s words their
plain, commonsense meaning,
Briefs and Other Related Documents SR o

, [2] Statutes €188
- L . 3611188 Most Cited Cases
Supreme Court of California ‘
Inre Mlchael Lee JENNINGS on Habeas Corpus. Ll Statutes ©=214
Ne. 8115009 361k214 Most Cited Cases
: If the |
- Avig, 23, 2004, e language of 2 statute is not &mbxguous, the

plain meaning controls and resort to extrinsic sources

to determine the Legislature's intent is unne
Background: Defendant was convicted in the £ ) ccssary

Superior Court, Sacramento County, No. 00MO?614

Gail D. Ohanesian, J., of statutory rmsdemeanor 13] Statutes @208
offense of purchasing an alcoholic beverage for a BGIMOBM——M@'&S‘
person under 21 who thereafter proximately caused :
- great bodily ‘injury, Defendant appealed. The 3] Statutes ©=223.1
Superior Court, Appellate Division, affirmed and 361223.1 Most Cited Cases
certified the case for transfer to the Court of Appeal. In interpreting s, statutory code section, the court
The' -Court of Appeal declined certification. must interpret the section in context with the ennre
Defendant pétitioned for writ of habeas corpus. The = statute and the statutory scheme.
Supreme Court issued an order to show cause on the . -
petition, retatnable to the Court of Appeal. The Court ° [4] Intoxicating Liquors @159(1) :
of Appeal denied the writ of habeas corpus, ruling 223k159(1) Most Cited Cases
that the statute did not require defendant's knowledge Statute prohibiting the furnishing of alcohol to an
that the person for whom he purchased the aicohol underage person applies to any situation’ia Which an
. was under age 21, individual purchases alcoholic beverages for B0
. _ underage person, West's Ann.Cal.Bus. & Prof. Ccde
Holdings: The Supreme Court, Werdegar, J., held § 25658(c).
that: C
(1} statute prohibiting the purchasing of alcohol for 151 Statutes €184
en underage person did not- require proof of 361k184 Most Cited Cases
knowledge or intent on the parl of defendant to (Formerly 361k217.2, 361k150)
establish a violation, and ‘Where the words of the statute are clear, the court
(2) defendant was entitled to raise a mistake of fact may not add to or alter them to accomplish a purpose
. defense concerning that does not appear on the face of the statute or from
the person's age. ‘ its legislative history.
Petition for writ of habeas corpus granted, and case
remanded to superior court. 6] Intoxicating Liguors @159(2)
' 223k!59(2) Most Cited Cases
Opinion, 131 Cal.Rptr.2d 233, superseded. To obtain a conviction under statute prohibiting the
. furnishing of ealcohol to an underage person, the
West Headnotes People need not prove the offender kmew the person
to whom he or she furnished, sold, or gave an
|1] Statutes @131(1) alcoholic beverage was in fact not yet 21 years old.
361k181(1) Most Cited Cases West's Ann.Cal Bus. & Prof.Code § 25658(a}.
j1] Statutes €188 [7] Criminat Law €20
361k]88 Most Cited Cases 110120 Most Cited Cases
To determine the meening of a statute, the court :

looks to the intent of the Legislature in enactiqg the 7] Criminal Law €723

Copr. © Bancroft-Whitney and West Group 1998 -
126
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(Cite as: 34 Cal.4th 254, 95 P.3d'906; 17 Cel.Rptr.3d 645)

110k23 Moast Cited Cases ‘
So basie is the requirement that thiere must be & union
of act and wrungful intent or crirfifal neghgence

that it is an invariable element of every crime unless’

excluded expressly or by necessary nnphcatxon

18] Crlmmal Law @21

110k21 Most Cited Cases

For certain types of penal laws, often referred to as
public welfare offenses,

the Legisiature does not intend that any proof of
scienter, or wrongful intent be necessary for
conviction; such offenses generally are based upen
the violation of statutes which are purely regulatory
in nature and involve, widespread injury to the public.

’ 121 Criminnl Law €121 .

110k21 Most Cited-Cases

[9] Criminal Law €23
110k23 -Most Cited Cases
In determining whether 2 pena! statute requires that
the prosecution prove some form of guilty intent,

knowledgg, or criminal negligence, courts commonly_ _

take into account:(1) the lepislative history and
context;, " (2) -any ‘general provision .on mens reg:or
strict liability -crimes; (3) ‘thé severity of the
punishment-provided for the- crime; (4) the
seriousness of harm to the public that may be
expected .to follow from the forbidden conduct; (5)
the defendant's opportunity to escertain the true facts;
(6) the difficulty prosecutors would have in proving a
mental state-for the crime; and (7) the number of
prosecutions to be ei{pected under the statute.

[10] Courts €39
106K89 Most Clted Cases

An opision is’ not authonty for _propositions not
conmdered

{11] Intoxicating Liguors €2159(2)

223k159(2) Most Cited Cases

Statute prohibiting the purchasing of alcohol for an
underage person does not require proof of knowledge
or intent on the part of defendant to establish a
violdtion; thie leglslanve hxstory and context of the

statute, along with' the senousness of the harm to the .

pubhc demonstrate thﬂt no k.nowledgc that the
accused knew that the peisonl was undet 21 years of
age should b8, finposed. West*s Ann Cal.Bus_ &
meode§ 25658((:1

361k_23 1 Maost Cited Cases

"Pape 2

Where a statute, with reference to one subject
contains & given provision, the omission of such
provxsmn from e similar statute concerning a related
subject is mgmﬁcant to,. show that a chfferent
legislative intent existed with reference to- the
different statutcs

[13] Criminal Law €20

110k20 Most Cited Cases

For crimes which impose severe: pumsbment, ‘the
usual presumption that & defendant must know the
facts. that make. his or her conduct illegal . should
apply..

[14] Criminal Law €233 -

110k33 Most Cited Cases

Although the People, in a prosecution for purchasmg
slcohol for an underage person who thereafter caused
great bodily injury or death, did.not have. to prove
that defendant lknew the person was under 21 years of
ape, defendant was entitled to raise a mistake of fact
defense concerning the person's- age. West's
Ann Cal.Bus. & Prof.Code § 25658(c).

See 2 Within & Epstein, Cal. Criminal Law {3d ed
2000) Crimes Against Public Peace and-Welfare &
291 Cal. Jur, 3d _Alecoholic Beverages § 55.

{15] Criniinal Law €233
110k33 Most Cited Cases ' ,
As n-general matter, a mistake of fact defense is not

- gvailable unless the mmtake dmproves an'element of -

the offense. -
*h%G47 **008 *258 Rothschild, Wishele & Sands,

Kelly Lynn Bebineau and. M,. Bradley Wishelc,
Sacramento, for Petitioner Michae! Lee Jennings,

Bill -Lockyer; - Attorney General, Manusl M,
Medeiros, State Solicitor General, Robert R
Anderson, Chief Assistant Attorney General, Jo
Graves, Assigtant Atterney - General; Carlos A,
Martinez,. Mathew Chan, Janet Neeley, David
Andrew FEldridge, Stephen G. Hemndon and Rachelle
A. Newcomb, Deputy' *259 * Attormeys Genersl;
Robert A. Ryan, Jr.;. County Counsel, and James. G
Wright,” Deputy "County Counsél, for Resporident
State uf Cahforma "

WERDEGAR, I v

Petitioner invited some guests to his home asd
served them alcoholic beverages. One of the ‘guests,.
only 19 years old, after léaving the party caused an’
automobile accident resulting in serious mjury. |
Charged with violating Business-and Professions

Copr. © Bancroﬂ-Whl;cr‘ié% and West Group 1998 ' aEl
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ode [FN1] section 25638, subdivision (c) (zection

25658(c)), which prohibits the purchase of an
alcoholic beyerage for someone undér 21 years old
who, after dunlcmg, proxunatcly causes death or
great bodlly injury, petitioner sought "to deferid
against the charge by claiming he did not know his
guest was under the legal drinking age and in fact
believed he was over 21 years old. The trial court
and two levels of appellate courts niled that because
knowledge of ege is not an-élémerit of ‘the crime, a
mistake of fact as 1o age is not a defense. We agree
the People heed not prove kiiowledge of age to
establish a violation of section 25658(c), but we
conclude petitioner was entitled to defend against the
charge by claiming a mistake of fact as to age.
Accordingly, we reverse the Judgment.

FN1.- All further statutory references ‘are o
the Business and Professmns Code mﬂess
otherwme stated i

FACTS FN2]

FN2. Pefitioner waived his right to a jury.
trial and submitted his case onsthe police
.report. The facts are drawn largely from
that report. : .

On May 30, 2000, petitioner Michael Jennings, a
supervisor for Armor Steel Company in. Rio Linda,
invited coworkers Charles Turpin, Curtis- Fosnaugh;
Danie] Smith and Donald Szalay to his home to. view
a videotape demonstrating some new machinery the
company was to obtain: . Szalay stopped at s
convenience. store end bought & 12-pack of beer to
bring to the gathering. At petitioner's direction, his
wife went to a store and purchased another 12-pack
of beer.- The five men.sat in the garage and drank.
ger, .

Some time later, the men went into the house where
they watched the videotape and drank:more: beer.
Around 6:00 p.m., the party broke up.:Fosnaugh left
driving & white Ford pickup truck. Turpin then left
driving his Volkswegen Beetle, accompanied by

Smith.:. Fosnaugh stopped at 8 stop sign at the

intersection of B Street and 20th Street in. Rio Linde,
Turpin, intending to overtake and pass Fosnaugh on
the left without stopping at the intersection, drove on
the wrong side of the ***648 road. By his own
estimate, Turpin was driving -around: 55 miles per
hour.- Unaware of Turpin's intenfion to pass on the
left, Fosnaugh atternpted to make 2 left turn, resulting
in & major collision and sericus injuries to Turpin,
Smith and Fosneugh:-

*260 Twpin, who had to be pned from his car with
the Jaws of Life, told police responding to the sceng
thit he drank about seven beers between 4:00 and
6:00 p.n, The results of & prelumnary alcohol
screening test indicated Turpin Lad a bicod-glcohol
concentration of .124 percent. Later at the hospltal a
blood test . determined Turpms blood-alcohol.
concentration to be ,16 percent; Turpm was 19 years
old. Fosnaugh was 20 years old.

Petitioner was charped 'w11;h- violating" section
25658(c), purchasing alcohcl fof someone under 21
years old who consuries it and “thersby proiimatély
causes great bodily injufy o deathto himself; herself,
or any other person." The People Moved in liming to -
exclude evidence that petitioner was unaware Turpin
was not yet 21 vears of age. Petitioner opposed the
motion and made an offer’ of proof that he ivag
ignorant of Turpin's age. Specifically, petitioner
alleged that a few weeks before the accident; he was
with several coworkers drinking beer in front of. a
local **909 market after work.when a police officer
arrived and confronted Turpin,- who was holding a
beer. Petitioner alleged he heard Turpin tell the
officer he-was 22 years old. In-addition, petitioner .
alieged that, although he was Twrpin's supervisor; he
did not process Turpin's employment application -
(which did not;.in any event, have m:space .for the -
applicant's age), and Turpin's employment file did not
havea photocopy of his driver's: hcense

The trial court grantecl the People's motlon, ruling

that section 25658(c) . was & strict-liability-offense and
ignorance of Twrpin's -ege was .not a defense;
Petitioner then submitted the case on the police report
subject to & reservation of the right to challenge on
appeal the correctness of the trial.cowrts evidentiary
ruling, . The trial court found petitioner puilty =as
charged. The court sentenced -him to six months in

“jail, with sentence suspended and probation granted

on conditions including service of 60 days in jail,

| DISCUSSION.
A. Background

The regulation of alcohnhc beverage,s in this country
has taken a long and thstmg path (see 0.8, Const,
18’:11 Amcnd [prohlbltmg “the manufacture, sale, or
within the
U. S] zd 21 st Amend [repe:almg the 18th Arnend.]
), but regulation has now devolved to the states, who
Yenjoy broad power under § 2 of the Twenty-ﬁrst
Amendment to regulate the importation and use. of
intoxicating liquor within their burders W LC_gp_It_al
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Cities Cable Inc. v. Crisp'(1984) 467 U.§, 651,712,
104-8.Ct, 2694, 81 1:Ed.2d 580.) Omne active area-of
California’s regulation ~ of alccholic beverages
concerns underage drinkers. No citation to" authotify
is necessary to establish that ditomobile acéidénts by
underage drinkers lead to- the ‘injuries ¥261 and
deaths. of thousends of people in this, country evéry
year. Nevertheless, ‘the statistics aré "sciber'mg.’ "In
2002, 24% of drivers ages+15 to 20 who died‘in
motor vehicle crashes had been drinking alcohol."
(bttp:// www.cdc.gov/ncipe/factsheets/drving htm [as
of Aug. 23, 2004].)" Analysis of data from 1591--
1997 found that, consistently; more than one in three
teens reported they had ridden with & driver who had

" been drinkifg alcobol in the past menth."One in six.

reported-haVing diiven after drinking alcohol within
the sarhe one-month timé period." ***649 (http://
www.cdc. gov/uclpcffactsheets/teenmvh htn  [as. of
Aug: 23, 2004]) “In 2002, 25 percent of 16--20-
year-old passenger- véhicle dnvers fatally injured in
craghes had high blood alcohol concentrations (0.08
percent'or more). Teenage drivers with:BACs'ia the
0.05-0: 08 percent range are-far more likely than sober
teenage -drivers to be killed-in'single-vehicle crashes--
17 times more likély for-males; 7 times more likely
for femiles. At BACs of 0.08-0.10, risks aré- eéven
higher,”52 tirges for males,”15 times for females b
(http://wiww. hwysafety.org/safstys=+-
factsqanda/underage htm {as of Aiig, 23, 2004] 9

Given' these facts; that our laws shield young people
fromn the dangers of excess alcohol consumption is no
surprise. Our state Constitution establishes the legal
drinking age at 21, three years past the age of legal
majority {see, e.g., Cal. Const, ait. I, § 2 [must be
at jeast 18 years old to vote]; Fam.Code, & 6500 [a
"mingr" is on¢ under 18 years old]; rob Code, §
390}, subd. (&) ["adult“ defined as one "who has
pttained the age of 18 years"] ), both for purchases
end personal consumption at on-salé- premises. (Cal.
Const,, art. XX, § 22.) The "likely purpose” of this
constitutional provision "is ‘to protect such pérsons

froth exposuré to ‘the ‘harmful influences™associated

w:th the consumptmn of such beverages " jProvrg

P:2d1163)

The Legislature has imnplemented this constitutional
mafidate in a number of ways. For example, section
25658, subdivision () (§- .25658(a)) mekes it &
misdemeanor to sell or furnish an alcoholic beverage
to any person under the age of 21 years, Section
25658, subdivision (b miakes it a misdemézanor fof an
underage person to buy alcohol or corsume an

. after imbibing."

Page 4

alcoholic beverage in eny on-sale premises. Under a.

new law enactsd in 2003, a parent who permits his or
her minor child to drink afi intoxicating beverage can
under **910 ‘stine’ circiumstances be guilty of a
miisdemeanot: (§ 25658.2.) [FN3] -

FN3, Section 256582 provides: "(a) A
parent of legal guardian who knowingly
permiits his or her child, or'a person in the
cornpany of the child, or both,. who are
underthe age of 18'yea1"s to consume an
alcohiglic * beverage 'of use a controlled
substance at the home of the parent or legal
guardian is guxlty of [a] misdemeaner if all
of the following éoeur:
"(1) As the result of the consumiption of an
alcoholic beverage or use of a conirolled
substdnce at the Home of the parent or legal
guardian, the child ¢f othet underage person
- has' d'blood-alcohol concentration of 0.05
percent or greater, a5 mesagired by a’
chemical test, or is under the mﬂuence of a
controlled substaiice.
"(2) The parent knowingly permits that child °
or other’ underage person, after 1eav1ng the
vehicle.
"(3) Thet child or un'derage person is found
to have caused a traffic collision” while
driving the vehicle,”

*262 Of course, an underagé person creates.a
potentially deadly situaiion when he or she drives
Addressing .that situation, the
Legislature Las provided penalties for persons under
the age .of 21 who drive’ with a blood-alcohol
concentration mtich less thén that prohibited for
persons ‘over 21 years old:*" For example, the

- Legislature has enacted what has been termed a "zero

toleranice” law (Coniglio v. Department of Motor
Vehicles (1995) 39 Cal.Appdth 666, 673, 46
Cal.Rptr.2d :123), making it-uniawful for s person
urider 21 years old to operate a motor vehicle with &8
little s a 0.01 percent blood-alcohol concentration as
measured by a preliminary alcohol -screening :device
(Vehi.Code, § § 23136, 13390). Violation of this law
carries. civil penalties.’ An underage person ***650
who drives with a 0.05 percent bldod-alcohol
concentration is subJect to a one-year logs of driving
priviléges as well ag’ other adriinistrative liebilities

(id, & §& 23140, 13202.5. subds. (a) & (d)(4),
13352.6; see also idy § . 23224 [possession of

alcoholic :beverages by an underage -driver].) A
driver 21 yéams old or older, by contrast, is not
subject to criminal penalties until his or her blood-
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alcohol -concentration rises to (.08 percent or more.
(Jd._8§ 23152, subd. (b).) Irrespective of his or her
blood-glcohol concentration, of .course, a person of
eny age is subject to criming] penalties ifhe or she
drives while "under the infiuence of any alcoholic
beverage." (/d, § 23152, subd. (a).)

Specifically addressing the circumstance where an
individual purcheses alcohol for an underage person,
section 25658(c) makes such purchase - punishable
where the underage person, as a . consequence of
consuming the alcohol, causes great bodily injury or
death to anyone.- Though just a misdemeanor, the
_ offensé is punishable by imprisonment in a county
jail for a minimurn of six months, by a fine of up to
31,000, or both. (§ 25658, subd. ()(3}).)

Section 25658(c) does not explicitly require that the
offender have knowledge, intent, or..gome other
mental state when purchasing the alcoholic beverage,
‘and this lacuna forms the basis of the present dispute.
The question is whether, we should construe the
stetute to Tequire some mental state ag B Decessary
element of the crime. Preliminary to that question is
a determination of what acts the section prohibits, for
if petitioner's actions did not violate section 25658(¢),-
his knowledge or mental state would be irrelevant.

*263 B, What Acts Does Section 25658(c] Prohxbn?

HI 2| 3[ Tc determine the me.amng of section
25658(c), we look to the intent of the Legislature in
enacting the. law, "being careful to gi\re the stafute's
words their plain, COmMONSENse meaning. fCltanon]
If the language of the statute is not ambignous, the
plain meaning conirols and resort to extrinsic sources
to determine the Legiglature's intent.is unnecessary."
(Kavanaugh v, West Sonoma County Union High
School Dist. (2003) 29 Caldth 911 129

Cal, E}ntr,Zd 811.:62 P.3d34.) Addltmnally, we must
interpret section 25658(1:) in context with the .entire-
statute. and the stafitory scheme. (Renee J -v.
Superiar Court_(2001) 26 Caldth 735, 743, 110
Cal.Rptr.2d 828, 28-P.3d 876.)

[4] Section.25658(c) provides in full: "Any person *

who violates . subdivision (a) by purchasing an
alcoholic heverage for a person under the age of 21
years and the person under the age of 21 years
thereafter consumes the alcohol and thereby
proximately causes great bodily injury or death-to
himself, **911 hcrsclf or any other person, 15guilty
of a miisderneanor." Subdivision (), in furn, states
that "every person "who' sells, furnishes, gives, or
causes to be sold, furnished, or given away, any

alcoholic beverage to any -person under the age of 21
years is guilty of a misdemeanor." -Consequéntly,
subdivisicn (c) prohibits the- sellmg, furnishing or
giving away of alcohol to an underage person, but

“only in the circumstance therein' specified, namely,

by "purchasing” such beverage "for" an underage
persor Only persons who. (1) furnish or give away
alcoholic  beverages, :(2) by ..purchasing such
beverages, (3) for an underage person can be guilty

of violating section 25658101'

Section 25658£c) plamly embraces. the situation in
which - an..underage person, -loitering in front of a
liquor store, asks.an approaching adult- to buy
alcoholic beverages-for him or her, commonly known
as the "shoulder tep" situstion (see:-***§51Yu v
Alcoholic. : Bev. .etc.. Appeals Bd (1992) 3
Cal.App.4th- 286,293, 4 Cal Rptr.2d-280 [describing
how "minors tap adults on the shouider".as they enter
a market and "get them to buy liquor for the mmors"}

) or,.more colloquially, “shoulder tapping" (http://
. . tm

www.urbandictionary.com/define. php?term=shoulder
+tapping [as of Aug. 23, 20041 ). In such situations,
that the buyer "purchas [ed ] an alcobolic bavcrage
Jfor a person under the age 0f 21 years" (italics added)
in violation-of section 25658(¢) is.not open to doubt:
Used in this sense, the statutory phrase "purchasfe)...:
for" means-the offender must stand in the shoes of, the
underage person and act as.a buyer ‘by proxy; the
word "for" in this cmse means "in place of"
(Webster's 3d New Internat. Dict. (2002) p. 886, col.
2 [giving example of definition Sa *go to the store
[for] me"].) .

*264 That the Legislature's attention was focused on
the phenomenon of shoulder tapping-when it enacted
section 25658(c) is clear from the legislative history.
(In_re JW. (2002} 29 CalA4th 200, 211, 126
Cal.Rptr.2d .897. 57 P.3d 363 ["To -determine -the
purpose of lepislation, a court may consult
conternporary legislative committee analyses of that
legislation, which aré subject to judicial notice"].)
Subdivigion (¢) of section 25658 began as Assembly
Bill No.2029 (1997-1998 Reg. Sess.), introduced by
Assemblyman Keeley on February 18, 1998. When
the bill was introchicéd in the Assembly Committee
on Public Safety on April 14, 1998, the. author's
comments were incorporated into the bill's analysis:
" ‘Last July, a tragedy occurred in the district I
represent which brought to my atisntion the high
level of: access that minors have to alcobol. Three
minors died in 2 drunk driving aceident, in which the
driver, & minor, had consumed alcohol that was
purchased for bimn by an adult. - The adult served 30
days ii a4 county jeil and the driver of the car is
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serving an eight-year sentence in state prison. [f ]
According to the United Way, nationwide, 62% of
12th graders have been drunk. In Santa Cruz County
alone, 95% of 11th graders say that they could easily
obtain alcohel if they wanted to. One of the top ways
in which minors gain access to alcohol is by
'shoulder tapping,' or asking an adult, often in front
of a liquor store, to purchase alcohol for a minor, [

] Adults who do this must be held responsible for’

their actions. The intention of [Assembly Bill No.]
2029 is to provide an effective deterrent to adults
who are irresponsible enough to buy alcohol for
minors.' " (Assem. Com. on Public Safety, Analysis
of Assem. Bill No.2029 (1997-1998 Reg. Sess.) Apr.

- 34 Cal ath 254, 95 P.3d 906, 17 Cal Rptr.3d 645, 04 Cel, Dajly. Qp -Serv. 7765,°2004 Daily Journal D.AR. 10,456
(Cite as: 34 Cal.4th 254, 95 P.3d 906, 17 Cal.Rptr. 3d 648y

14, 1998, italics added.) The Superintendent of the -

San Lorerizo Unified Schoo! District provided =
similar . argunient in support of the bill, (Ibid.)
Assemblyman Keeley's statement was later included
in the state Senate's bill analysis. (Sen. Com. on
Public Safety, Analysis of Assem, Bill No. 1204

(1997-1998 Reg. Sess.) June 23, 1998.) [FN4] No -

contrary statements of intent appear in eany of the
legislative history of these bills.

FN4. By this time, Assembly Bill No.2029
;had been mcorporated into Assernbly Bill
No. 1204 for technical procedural reasons.

Whether the statute is' limited to the shoulder tap
situation or embraces other circumnstances is & more
difficult, question. ~The archetypal shoulder tap
scenario involves strangers, a request from an

. underage person, a business establishment that sells

alcobol, and no intent on the buyer's part to **912

-share in drinking the purchased beverage, But does

the statute apply when, for example, & parent, without
solicitation, goes to a-grocery store and buys **%632
beer for her underape son? In that bypothetical
Eituation, as apparently in the instant case, no actual
request to purchase the alcohol.is made. Or does the
statute apply when an adult attending & baseball game
announces he is going to the concession stand acod at

beer? Although that situation involves a request to
purchase, the *265 participants {as in this case) are
not strangers. Further, does section 25658(c) apply if
an adult purchases beer for himself but days later
gives one to sn underage puest? In that case, no
intent to purchase for.a third party exists at the time
of sale, but the purchaser later provides the alcolol to
an underage person. Finally, does the statute apply to
the social party .host who purchases alcoholic
beverages . generally for & party but not for any
particular guest? In that situation, the host certainly
purchased the beverages for the party, [FN5] but did

the request of an underage friend brings him back a .

Page 6 -

he do so for a particular underage guest?

ENS, In fact, party guest Szalay purchased
some of the beer, and pefitioner's wife.
purchased the remainder, .at petitioner's
request. Presumably petitioner's culpability
as n purchaser of intoxicating beverages
flows from his status as an aider and.abettor,
an issue-we need not decide bere inagmuch
as he essentially entered a "slow plea" of
guilty by submitting the case on the police
report,

[5] In resolving the meaning of section 25658(c), we
must be careful not to add requirements. to those
already supplied by the Legislature. (Robert F.
Kennedy Medical Center v. Belshé (1996) 13 Cal.dth
748, 756, 55 CalRptr.2d 107, 819 P.2d 721)
"Where the words of the statute are clear, we may not
add to or alter them to accomplish 2 purpese that -
does not appear on the face of the statute or from its
legislative history." (Burden v. Smowden (1992) 2 .
CalAth 556, 562, 7 CalRptr.2d 531, 828 P.2d 672.)
Here, although the Legislature was focused on the
shoulder tap scenario, the language of gection
25658{c) is not so limited. Section 25658(c) impases
no requirement that the underage person make a
request to a proxy to buy alcohol, nor that the two
principal actors be unknown to each other. Nor is
there a statutory requirement that the underage person
wait outside the place of sale or that the buyer have
no intention to share the beverage. The statute
requires: omly that the offender "purchas{e]" an
alcoholic beverage "for" an -underage person. That
event can occur in-a variety of settings. In short,
section 25658(c) embraces more than merely
shoulder tapping.

Nevertheless, some limits are apparent when we
congider section 25658(c) together with section
25658(a). (See Renee J. v. Superior Court, supra 26

"Caldth at p. 743, 110 Cal.Rptr.2d 828, 28 P 3d 876.)

Ag indicated, subdivision (a) of section 25658 sweeps
more broadly than does subdivision (c), criminalizing
the selling, furnishing, or pgiving of aleoholic
beverages "fo any person under the ags of 21" (italics
added), whereas subdivision (c) criminalizes the
violation of subdivision (8) "by purchasing an,
alcoholic beverage for a person under the age of 21
years” (italics added). Viewing together these two

subdivisions- of the same statute, it is apparent the

acts, prohibited by subdivision (¢} involve a subset of
the universe of possible situations in which one might .
violate subdivision (a). The Legislature's use of the
phrase "purches[e] ... for" delineates a smaller group
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of prohibited actions by identifying specific goal-
directed behavior by the purchaser of aleoholic
heverages, mvolvmg an 1deut1ﬁed and . pertteular

*266 underage person. In “other” words, io violate -

section 25658(c), one must not only fum:sh alcohol
to an underage person, one must purchase the alcohol
Jor that person,

***653 Although section 2565 8(a) elearly embraces
the' socal: -party host (hécause such persons furnish or
give away alcoholic beverages to their guests), the
generalized actions of the typical social party host,
providing libetions for his or her -guests, do not run
afoul of the more specific section 25658(c) because,
as a general matter, such hosts cannot be said to have
_ purchased alcohol "for" any partrcular guest_[ﬂ]
'-Although 2 soclal host eould be said "'_*913 to have
purchased alcoholic beverages for every"one of his 6r
ber guests, sueh an mterpretahnn would be
unreasonable, a5 in that case, purchase for" would
mean the same ‘ag “fumish’ g, blumng the
drstrnetlon between the two subdivisions, As used in
section 2565 B(c), the term ifor" i "used ag.a. funetmn
word fo mdloete the fpergon ... that somethmg is to’be
delwered o} (Webstets 3d New Internat. Dret

ugz a.p. 886 ‘ol ) [glvmg examp'le of deﬁnmon 3d:
"eny- letters, [for] me"] )

FN6 Wwe thus msagree thh the Peoples
posmon stated at orel argument, that to
ensure one does not vrolate sectton

not to, serve aleohohc beverages

In light of the plam meemng of the starutnry
langiege, we conclide eetren 25658{;] applies to
_any situation in which an individual purehases.
alcoholic beverages for an underage person. This
includes, but is not limited to, the buyer-by-proxy
and shoulder tap, scenarios. We now consider
whether - section 25658(c); 8o interpréted, requires
proof of some mental gtate such as knowledge of age.

C. Knowiedge of Age

- 1. Senflon l2565'¢‘lt’r'1!

. [6) Beceuse section 25658(c) desenbes 2 subset of

actions pro]:nbrted by section 25658(3), [EN ] if
subdivision (g) requires the People to _prove.a violator
knew the -age of the person to whom aleohol WAS
furnisheéd, such proof would algo be requn:ed to show
a violation of suhdrvrsron (e) Conversely, if
subdivision (a) is & smct habrhty offense lacking any
knowledge reanrernent that fact would: Wergh

heavily in our determination whether subdivision (c)
requires proof of lmaowledge. We thus consider

whether section 25658{&) requires such proof. We
conclude it does not,

FN? Of course, subdrvrsren (c) has the
additiona] requirement that the underage
person actually consume the alcohol “and
: thereby proxrrnately causes great bochly
. injury or death to _himself, herself or any .
other person." Stnctly speak:.ng, ‘then,
. subdivision (e) is not a_ lesser meluded
offense-of subdivision (a),

I

71 *267 For. crrmmal hablhty to attach to an ect:lon,

joint operatton o.f act and mtent or cnmmal
neghgence " (Pen.Code, § 20) “[T]he requlrement
that, fof a criminal eonvrchon, the prosecution prove
some form .of guilty intent, nowledge, or criminal
neghgence is . of such long standing and 50
fundamental to our criminal law. that penal statuies °
will often be construed fo contain such ‘an element

despite their failure expressly to state it. 'Generally,

[t]he existence of a mens rea is. the rule- of, rather
than the exeepnon to, “the prmcrples of -Anglo-
Arnenesn cmmnal Junsprudence . [Citation.] In
other words, there must be a union of act and
wrongf,u,!ﬂmtent or criminal negltgenee [Citations.]
"So basic is_this requlrement that it*is an invariable
element of eévery crume. Gnless excluded expressly or
by necessary :rnpheanen " Unre Jorge M, (20001
23 Calath 866, 872, 98 Cal,&r_;tr 2d 466, 4 P.3d 297
(Jorge M); ses l_\‘_fi_ﬂc___m&E_ps_teml_f;sLQnmm_al
swgBd ed. 20001Elements, §1 L. pp. 198-199.)

The prevalhng trend in the law i is sgamst nnposmg
crumnal heblhty wrthout *hkGEQ _proof of some
mentel state where the statute does not evrdenee the

Wrtkrn & Epstem, Cal Cnrmnnl Law, supra,
. Elemeénts, § 18, p.. 223 [examples given of strict
hahrhty enmes are not “mdrcatwe of_ 0 trend Indeed
the .oppotite appears to be true"] )

I_] "Equally well reeegmzed, however, 1s thst for.
certain types of penal laws, ‘often refeired t0 ps pubhe

welfare - -offerises, the Legrslature does not mtend that

any proof of scieriter or wrongful intént be necessary
for convretmn 'Such offenses generally are based
upon the vrelahon of statutes which are ‘purely
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regulatory in nature and involve w1despread mjury to
the public. [Citation.] "Under many statutes enacted
* for the pratection of the public health and safety, e.p.,

traffic and food &fid drug reguletions, criminal-

- sanctions are relied upon even if there is no wrongful
intent. These offenses usually involve light penaitiés
and no moral obloquy or damage to rcputatlon
Although crunmal sanctions are relied upon, the
primary -purpose of the statutes is regulation rather
than **914 pumshment or cormréction. The offenses
are not crnncs in, thc orthodox senge, and wrongful

L1

(Jorge M., suprg. 23 Caldth at p 872, 98

Cal.Rptr.2d 466, 4 P.3d 297.) [FN 8 *268 Alcoho!-
related’ offenses such’ as driving with a prokibited
blood-alcohol concentrahon (Ostrow W, Mumcwa[

and employment of a minor at an estabhshment
selling alcohohc beverages (_Kirbv v, dlcoholic Bev,

ete. _App. Bd. 1968 267 Cal.App2d R95. 73

Cal.Rptr. 352_1,.have béén found to cohstifite such
public welfare offenses.

FN8. Examples of public welfare offenses
for which crumnal liability attaches in the

_ absence of any mers rea include irmproperly
" labeling and storing hazardots waste
(Health & SafCode, § 25190 ; 588 Pecple v.
Matthews (1992) 7 Cal.App.ath. 1052, 1057~
1058, 9 Cal.Rpfr2d 348), sale of mislabgled

motor oll (Bus, & Prof.Cods § 13480;
People v. Travers (1975) 52 CalAppid

111, 124 CalRotr. 728), sale of food
contaminated with fecal matter {People v.

Sciiariz (1931 70 _Pad 1017, 2§
Cal.App.2d _ Supp. 775), ‘sale of

shortweighted food (In re Marley | 1946) 29

Cal.2d 525, 175 P.2d 832), and use of an
. utilicensed po:soo (Aante¥ Pest Control Co,

v. Strucrurgl Pést Control Bd_ (1980) 108

Cal. Agg 3d 696, 166 Cal.Rptr. 763)

[91 We found in Jorge M, supra, 23 Caldth 866, 98

Cal.Rptr.2d 466, 4 P.3d 297, a "useful" analytical
framework "where tbe, leglslan\,'c intent is not readlly
discerned from the text of the law] itself" (/d. at p.
873, 98 CalRptr2d 466, 4 P.3d 297) We thers
explained that “courts have commonly taken into
account ....(1} the legmlatwe history and context; (2)
any gcneral provision on mens rea or strict hablhty
crimes; (3) the sevetity of the punishment provided
for the crime ('Other things being equal, the greater
the possible pumshmcnt the more likely some fault is
requlred') (4) the seriousness of harm to the pubho
that may be expected to follow from the forbidden
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conduct {5) the defendant's opportumty to ascertam
the true ficts ('The harder to fird out the truth, the
more likely the legislature meant to require fault in
not knowmg'), (6) the difficulty prosecutors would
have in proving a mental state for the crime ('The
greater the difficulty, the more likely it is that the

. legislature intended to relisve the prosecution of that

burden 5o that the law cotild be effectively enforced");
[and] (7) the number of prosecutions to be expected
under the statute (The fewer "the’ .expected
prosecutions, ‘?**655 the. mere likely the legmlature
meant to require the prosecutmg officials to go into
the'issue of fault)." (Jhid)

We need not address all of the Jor, ge . factors
because m__LZSGF:Sa) fails easily mto the
category of crimés | colfts historically have
determmed 10 be pubhc welfare offenses for whlch
proof of knowledge or cnmma] intent is unnecessary
First, the statute doés’ not expressly requn-c a meftal
state, More to the point, the statute is'closely akin to
those publm welfare offenses that " ‘are pure]y
régulatory in nature and mvolve widespread i mJury to
the public.' " [Jorge M., supra, 23.Caldth at p. 872,
98 Cal.Rptr.2d 466, 4 P.3d’ 297.) ‘Like those offenses,
section 25658(a) is more rcgulatoq,' than penal,
addressed more to the public welfare than to the
individual punishment of the transgressor. As ome
court has opined when addressing the’ purpose of
section. 25658:  "[I}t may. be assumed thal the
prowsaons proh]b:tmg certain  transactions with

- minors are designed to protect’ them . from harmful
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influences."

§Lacabanne Progerizes. Inc_v. Deg

" Alcoholic_Bev, Conirol (1968) 261 Cal.Agp.Zd 181,

188, 67_CalRptr. 734: accord, Provige Corp. v.
Alcoholic_Beverage Conirol Appeals Bd, supra, 17
Cal. 4th at_p. 567, 28 Cal.Rpir.2d 638, 869 P.2d
1163, 1

v

*269 The statute's goal of avoiding a broade.r socletal
harm rather than zmposmg individual puriishment is
illustrated by the light penalties prescribed for its |
v1olat10n ~ Violation of section 25638(a) m:tposes a
5250 ﬁne between 24 and 32 hours of community
service, or a combination thereof. & 25658, subd.
(8){11).) For a first offense involving a minor and not
simply an underage person, the penalty is a 51,000
fine and at least 24 hours of community sefvice. (Id.,
subd.- (e)(Z)) No, violation of section 25658(s)
results in incarceration of any length, Ths, as for
other pubhc welfare offenses, section 25658(a) " '
"involve[s] hght penalties and no moral obloquy or
damage to reputahon Although criminal sanctions
are relied upon, the pnmary purpose of the statutes is
regulation rather than punishment or correction.” '
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**915(Jorge M., supra 23 Cal4th at p. 872, 98

Cal.Rptr.2d 466, 4 P.3d 297.) The light penalties for
v1olatmg section 25658551) strnngly suggest the
Legrslature has dispefised with any requitement that
the Pecple prove Icnowledge or some other criminal
intént,

[_1 Petitioner argues sechon 25658{51 nrust be
interpreted to Tequire know]edge of dge despite any
explicit statutory requirément, citing Brockeft .
Kitchen Bovd Motor” Co. (1972) 24 Cal.App.3d 87,
100 Cal.Rptr. 752, ,51 oclce concerned civil, not
crirninal, Hability. In passrng, it stated about section
25658(a): “If one wilfidly disobeys the law end
knowingly furnishes liquor to & minor with Inowledge
that the minor is going to drive a velncle on the
public hlghways as dlleged i in ﬂns case he must face
the consequences, " Brockett, . at
Cal. Rptr 752, italics added) Not addressed in
Br ockert 18 whether ongé must face ‘the’ samme
consequences ‘absent “such intent or ]mowledge An
opinion, of coutse, is not,authority for proposrnous
not consrdered (Fiannegjg v._Prentice (2001) 26
Cal 4th 572,581, 110 Cal.Rptr.2d 809: 28 P.3d 860.)
In any event, Brocket relied extensively on Fesely v.
Sager {1971) 5 C4l.3d 153. 95 CaLR fr. 623, 486
P2d 151, which subsequently was statutorﬂy
overruled. (See. Bus. & Prof. Code,§ 25602, sub
(c); Civ. Code,§ 1714, siibd. (5).) ;

More’ on pomt is Prawgo C'org v. dlcoholic -

Beverage ‘Cotitrol Aggea!s Bd, supra, 7 Cal4th at

page 569, 28 Csl Rptr. 7d 638, 869 P.2d 1163, whete
this court -held as to seller-heensees that "the laws

agamst sales to minors [mtmg Cal. ‘Const., art, XX, 8
22; ‘Bus. & ProfCode. § 25658!&1] can be violdted
despzte the seller's (or. its ***656° agents) lack of
lmowledge of ‘thé" purchaser’s minority." Prgv:go
then, at least suggests gection 25658(a) also does ot
require proof of lcnowledge or intent by other persons
who provide alcohe] fo underage petscns.  We
conclude that to obtain a conviction under ‘section
25658(a), the, People need not prove the offender
lcuew the person to whom he or she furnished, sold or
give an ‘glcoholic beverage was in fact not yet 21
years old.

*2702. Sectio 25658(c) | .

[__1 Whether subidivision (c) of sectjor- 25658
drspenses ‘with 8 ‘proof of knowledge requu'ement isa
more complex question. Unlike with subdivision’ (a)
.three factors mentioned in Jorge M., supra. 23
Cal.4th at pape 873, 98 Cal.Rptr.2d 466, 4 P.3d 297~
the legislative history and comtext of the statute, the
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severity of the punishment, and the seriousness of the
harm to the public~have substantial application in the
analysis for subdivision (c). Nevertheless we
sirilarly conclude the PeopIe need " not prove
lowledge or intent to establish a violation of
subdwlsmn {c).

Frrst and foremost the legxslatwe history of section
5658{c) strongly suggests the Legrslature intended
to impose guilt without a showing the offender knew

“the age of the person for whom alcohol was

purchased. As discussed, ante, section 25658(c) was
an amendment to the existing statute, respending to
an incident in Santa Cruz County in which someone
over 21 years old purchased alcoholic beverages for :
a0 underage person © who thereafter became
intoxicited and erashed his car, lehng three minors.
As ongmally proposed, Assembly , Bill No. 3029
would’ have proscrrbed "ﬁumsh[mg]“ an’ alcohollc
beverage to a “minor” if the minor then caused death
or great bodﬂy mjury ThlS ongmal verswu of the bill
misdemeanor, commonly called a wobbler. (Assem
Bill No.2029 (1997-1998 Reg, Sess.) as introduced
Feb, 18 1998) The bill was amended in the
Assembly 16 substitute the phrase "purchasing ... for"
in the place of “furmshmg to." The amendment
also deleted reference to a."minor" end replaced it
with "a person under the age cf 21 years " That the

‘crime éculd be a felony pu.mshable in state prison

remamed unchanged (Assern. Amend, to Asserm.
Bill No.2029 (1997 1998 Reg. Sess)Mar 26, 1998.)

The bill was then referred to the Assembly
Commitice on Public Safety, Comments to the bill

include this iellmg one: "This bill yequires little or

ne intent on. thé part of rhe purchaser of alcohol for
underage persons Theré is no requirement that GBI

[great bod.lly idjary] or death be foreieedble to the
*H01G purchaser ‘other than the general mowledge
that aicohol Gcan somehmes lead to dangerous
situations, As is tated above, a commercial vendor
is only found civilly lable and guilty of a
mlsdemeanor if he of ghe .sells to an obviously
mtoxmated thinot. [ ] Shouid this bill be amended to
prov:de that the purchaser must l'cnow, or reasonably
should have kiiown, that GBI was a likely vesult of
the purchase of the alcohol for the underage person?
" (Asgem. Com: on Public Safety, Analysis of
Amend. to Assem, BLll No.2029 (1997-1998 Reg.
Sess.) Apr. 14, 1998, 1tahcs added underscoring in

original )

¥271 Before the full Assembly a week later,
Assérbly Bill No.2029 wsas again amended.
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Proposed section 25658(c) wes then to read in
pertinent part: "Any person who violates subdivision
(a) by purchasing an alcoholic beverage for & person
under the age of 21 years and ‘the persen under the
age of 21 years-thereafter consumes the alcohol -and
théreby proximately- causes great' bodily -injury” to
himself; herself, or ***657 any. other person is guilty
of a public offensé punishable by imprisonment in &
county jail not to exceed one year or in state prison.
In order to be punishable by imprisonment in the

. State prison pursuant to this subdivision: {{1(1) The
purchaser shall have lmown or reasonably should
have lmown that the person for whom he or she was
purchasing “was undeér ‘the age of 21 years ..\"
(Assemn. Amend. to' Assem. Bill No.202% (1997—
1998 Reg Sess)Apr 21,1998, jtalics added.) -

As the Legislative Counsel's Digest for this proposcd
amendment explained, "[tJhe bill would require that
to be punishable as a felony the purchaser must bave
known or reasonsbly should have lmown that the
person for whom he or she: was-purchasing was under
the age.of 21 years ... (Legis. - Counsel's Dig,,
Assern, Bill No.2029 (1997-1998 Reg. Sess.) Apr.
21, 1998.)

The substance of Assembly Bill No.2029 was then
added to Assembly Bill No. 1204, then before the
state Senate. (Sen. Amend. to Assem. Bill'No. 1204
(1997:1998 Reg. Sess.) June 3, 1998.) In the Senate
Committze ob Public Safety; a question was; raised
concerning the foreseeability of the idjury caused by
the underage drinker. "As the opposition notes, this
provision would provide a potential prison seritence
for en act not directly caused by the person. A 21
year old college student who gives' a 20 vyedr old
friend a beer could be subjsct to” an' increased
misdemeanor penalty if that 20 vedr old friend were
to trip down a flight of stairs after drinling the begr
and breaks his/her arm." (Sen. Com. on Public
Safety, Analysis of Amend. to Assem. Bill No. 1204
(1997-1998 Reg. Sess.) June 3; 1998.) "SHOULD
WE PUNISH ONE PERSON FOR THE
UNFORESEEABLE SUBSEQUENT BEHAVIOR
OF ANOTHER BECAUSE THE FIRST PERSON
COMMITTED AN OFFENSE?" (Ibid.)

Although a concern was raised in the Senate
committes about the foresseability of the injury, no
question was raised about the felony provision or its
requiremernt that ‘the offender knew or should have
lcnown the age of the person for whom he was buying
alcohol, Nevertheless, Assembly Bill No. 1204 was
thereafter amended to delete the- felony option
together with its intent requirement, leaving section
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25658(c) s a misdeméanor provision only, with no
explicit intent requirement. (Sen. Amend, to Assem.
Bill *272 No. 1204 (1597-1998 Reg. Sess.) Jiine 30,
1998.) It was this version that was eventually passed,
enrolled, seat to the Governor, and signed into law,

[FN9]

FN9. As the Court of Appeal explaingd:
"The substénce of [Assembly Bill No.] 1204
was then incorpofated into & related bill
procéeding through the Senate, [Senate Bill
No.] 1696, to ensure that its provisions
would not be-super{s]eded if both bills were
enacted ahd [Senate Bill No.] 1696 was
chaptered last, ' (Legis. Counsel's Dig., Sen.
Bill No. 1696, Stats: 1998 (1997--1998
Reg. Sess.).) ‘( [Senate Bill] 1696) In fact,
thet is what hdppened. [Agsembly Bill No.]
1204 was chaptered on’ September 14, 1998.
[Sénate Bill] 1696 was chaptered on
Septetnber 18, 1998, Section 25658 was
smended to include- ‘subdivision (c) by
Schate Bill 1696."

The Court of Appeal below reasoned: "A review of
this history shoWs that the Legislature- considered
incorporating an éxpress méiital staté élément into the
statute when the subdivision could be prosecuted as a
felony. * It méy be inferred that ‘the Legislature
intended- the misdemeanor to be e strict . liability
statute’ when it~ déleted the felony provision **917
without mioving . the requirement of a specific mental
state -into the rémeaining misdemeanor portion of
subdivision (c)." While this inferencé is wHHGER
strong, petitioner contends the appeliate Gourt's view
of the legislative history is simplistic because it fails
to view the totality of the legmlahvé history, which
indicates a législative conceri with pot only the
poteiitial offender's lmowledge of the drinker's age,
but also with his or her subjective awareness of the
foreseeability of the harm caised by the drinker.

As -our recitation of the legislative history
demibhstrates, the Legislature was, at various points,
concerned both with the possibility thdt one could be
convicted of a felony under the new law even though
unaware of the age of the person for whom alcohol
was-bought and with the possibility the purchaser
could be convicted although unaware thé drinker
intended to becoine intokicated or to drive. But that
the Legislature may have éntertained multiple
concerns about the proposed law does not undermine
the obvious inference that in deleting the felony
option, with"its  aftached- intent requirement; the
Legislature inténded to leave thé new crime =
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misdemeanor only, with no intent requirement.

Interpretation of section 25658(c) as a strict liability
offense is bolstered by a consideration of other
statutes addressing related issues, all of which appear
* in the same portion of the Business and Professions
Code as does section 23658, (See art. 3 ["Women
and Minors"], ch. 16 ["Regulatory Provisions"], div.
& ["Alcoholic Beverages").) For example, section
25658.2, subdivision (a) pravides: "A parent or legal
guardian who imowingly permits his or her child ...
under the age of 18 years, to consume an alcoholic
heverage ... at the home of the parent or legal
guardian funder certain conditions] is guilty of [a]
misdemeanor.” (ltalics added.) Similarly, section
25657, subdivision (b} provides: “In any place of
business where alcoholic beverages are *273 sold to
be consumed upon the premises, to employ or
knowingly permit anyone to loiter in or about said
premises for the purpose of begging or soliciting any
patron or customer of, or visitor in, such premises to
purchase any alcoholic beverages for the one begging
" or soliciting [is guilty of a2 misdemeanor]." (Italics
added.) Finally, section 25659.5, subdivision (d)
provides: "Any purchaser of keg beer who inowingly
provides false information as required by subdivision
(a) is.guilty of a misdemeanor.” (Italics added.)

[12]} Because the wording of these statutes shows the
Legislature if it wishes knows how to express its
intent that knowiledge be an element of an offense,
the absence of such a requirement in gection 25658(c)
indicates it intended no such requirement. (People v.

Murphy (20011 25 Cal4th 136, 159, 105 Cal.Rpir.2d °

387, 19 P3d 1129.) "It is a settled rule of statutory
construction that where a statuie, with reference to
one subjsct contains & given provision, the omission
of such prowsmn from a similar statute concerning a
related subject is significant to show that a different
legislative intent existed with reference to the
different statutes." (People v. Norweod (1972) 26
. Cal.App.3d 148, 156, 103 Cal.Rpfr. 7.) In sum, the
legislative history and context of section 25658(c)

tilts heavily in favor of criminal liability without

proof of knowledge or intent. -

'[13] The second factor we find significant is the
severity of the punishment. (Jorge A, supra, 23
* Cald4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 257.)
The greater the punishment for a particular crime, the
more likely the Legislature intended to require the
state to prove an offender acted with some culpable
_mental state. "For crimes which impose severe
punishment, ‘.. the usual presumption that a
defendant must know the facts that meke his conduct

illcgal should apply.' (***659Staples v. United States
[(1594)] 511 U.8. [600.) 619, [114 S.Ct 1793, 128
L.Ed.2d 6081.)" (People v. Coria (1999) 21 Cal.4th
868, 878, 89 Cal.Rptr.2d 650. 985 P.2d 970.) For
example, we reasoned in Jorge M. that the
"Legislature's choice of potential felony {[rather than
misdemeanor] punishment .. reinforces the
presumption expressed by {Penal Code] section 20
and suggests that correspondingly strong evidence of
legislative intent is required to exclude mens rea from
the offense. (Jorge M. suprg a2t p, 8§80, 98
Cal.Rpir.2d 466, 4 P.3d 297.)

Section _25658(c) is punishable a5 a misdemeanor,
not & felony. In general, punishment **918 for a
misdemeanor cannot exceed confinement in a county
jail for up to six months, a fine not to exceed §1,000,
or both, {peN.codE, § 19) the  maximum
confinement for 2 misdemeanor is one year in jail
(Jd., § 19.2.) A violation of section 25658(c), though
not a felony, provides for & punishment greater than
that prescribed for the typical misdemeanor because a
viplator "shall be punished by imprisonment in a
county jail for a minimum term of ¥274 six months

not to exceed one year, by a fine not exceeding one

thousand dollars ($1,000), or by both imprisonment
and fine." (§ 25658, subd, {e)(3), italics added.)

Although the heightened penalty tends to distinguish
gection 25658(c) from the ordinary misdemeanor and
suggests we should imply a mental element to this
crime, a higher than normal penalty does not
necessarily preciude 2 crime from being a public
welfare offense; the severity of the punishment is,
instead, a factor in the overall calculus in determining
whether proof of a mental element must be implied.
Here, the punishment falle somewhere in the middle,
greater than that prescribed for the typical
misdemeanor, but less than that for the typical
wobbler or felony.

In addition to the potential length of possible’
incarceration, petitioner contends the reputaticnal
injury and personal disgrace he will suffer should his
conviction for violating section 25658(c) be allowed
to stand are factors relevant to determining the
severity of the punishment. We agree. Discussing
this issue, Justice Traynor opined for this court:
"Under many statutes enacted for the protection of
the public health and safety, e.g., traffic and food and
drug regulations, criminal sanctions are relied upon
gven if there is no wrongful intent. These offenser
usually involve light penaities and no moral obloguy
or damage to reputation. Afthough criminal
sencticns are relied upon, the primary purpose of the
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statutes is regulafion rather than punishment or
correction. The offenses are not crimes in the
orthodox sense, and wrongful intent is not required in
the interest of enforcement.” (People v. Vogel (1956)
46 Cal.2d 798, 801, fii. 2. 299 P.2d 850, italics added

Vogel ), quoted in Jorge M., supra, 23 Cal.4th at p.
872. 98 Cal.Rptr.2d 466, 4 P.3d 297.) At issue in
Vogel was the crime of bigamy. Justice Traynor
further explained: "The severe penalty for bigamy
[then up to a £5,000 fine, confinement in county jail,
or in state prisen for up to 10 years), the serious loss
of reputation conviction eniails, the infrequency of
the offense, and the fact that it has been regarded for
centuries as a crime involving moral turpitude, make
it extremely unlikely that the Legislature meant to
include the morally innocent to make sure the guilty
did not escaps." (Fogel supra. atp 804, 259 P.2d
850, fn. omitted, italics added.)

More recently, the Court of Appeal addressed the
guestion whether the crime of misdemeanor animel
cruelty (Pen.Code, § 597f, subd. (a)) required a
showing of either civil or criminal negligence.
(People v. Speegle (1997) 53 Cal.App.4th 1405, 62
CalRptr2d 384.) The court found the ***660
reputational injury associated with the criminal
mistreatment and neglect of animals to justify the

higher, criminal negligence standard, "In our society, -

those who mistreat animals are the deserved object of
obloquy, and their conduct is wrongful of itself and
not just as a matter of legisiative declaration," (Jd. at
p. 14135, 62 Cal.Rpir.2d 384))

*275 Like the bigamist in Fogel supra, 46 Cal.2d
798, 206 P.2d BS0, and the defendant who kept,
neglected, and starved 200 poodies in People v.
Speegle, supra, 53 Cal.App.4th 14035, 62 Cal.Rptr.2d
384, a person who purchases alcoholic beverages for
an underage person, enabling that person to becoms
intoxicated and to cause "pgreat bodily injury or
death," may expect severe censwre from the genera]
public. That drunk drivers, and especially underage
drunk drivers, cause death and destruction on our
highways is common knowledge, and anyone
contributing to that societal tragedy would suffer
significant reputational injury.  Considering the
heightened misdemeanor penalty together with the
societa] condemnation a viclator of section 25658 (c)
would encounter, we conclude the severity of the
punishment weighs in favor of requiring some mtent
element for section 25658(c).

The third factor we find particularly pertinent is the
seriousness of the harm or injury *¥919 to the public.

(Jorge M., supra 23 Cal.4th atp. 873, 98 Cal.Rph.2d

466, 4 P.3d 297.) The more serious and widespread
the expected harm from the prohibited conduet, the
more likely the Legislature intended to create a
public welfare offense for which no proof of
knowledge or intent is required We explained the
significance of this factor in Jorge M.: "The AWCA
[Assault Weapons Control Act] is 2 remedial law
aimed at protecting the public against a highly
serious danger to life and safety. The Legislature
presumably intended that the law be effectively
enforceable, i.e., that its enforcerment would actually
result in restricting the number of assanlt weapons in
the hands of criminals and the mentally ill. In
interpreting the law to further the legislative intent,
therefore, we should strive to avoid anoy construction
that would significantly undermine its enforceability.
This 15 not to suggest this court would or should read
any element out of & criminal statute simply to ease
the People's burden of proof. But, when a crime's
statutory definition does not expressly include any
scienter element, the fact the Legistature intended the
law to remedy a serious and widespread public safety
threat militates against the conclusion it also intended
impliedly to include in the definition a scienter
element especially burdensome to prove." (Jd at pp.
B80-881. 98 Cal.Rptr.2d 466, 4 P.3d 297.)

The harm that gection 25658(c) aims to aveid is the
death and great bodily injury of underage drivers,
their passengers and other collateral victims, Unlike
section, 25658(a), which criminalizes the mere
furnishing, selling or giving of alcolol to an underage
person, section 25658(c) includes two additional and
sipnificant elements: consumption of the beverage
and serious injury or death. One may fairly conclude
the law addresses 2 "serious and widespread public
safety threat." (Jorge M., supra 23 Cal4th at p. 881,
98 Cal.Rptr.2d 466, 4 P.3d 297.) Iioplying an intent
or knowledge requirement would necessarily
undermine the statute's enforceability and reduce its
effectiveness in reducing the *276 number of deaths
and injuries associated with underage drinking, We
conclude this factor militates against inferring an

intent requirement for section 25658(c).

Considering these factors together, we find the
legislative history of section 25658(c), its context,
and the geriousness of ***661 the harm to the public
particularly persuasive in demonstrating that no
knowledge of age requirement should be imposed,
Although the public obloquy for violation of.the
statute and the minimum of six months in jail for its
violation result in a more severe penalty than normal
for a misdemeanor offense, section 25658(c) remains
a misdemeanor, not a felony nor even a wobbler. On
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balence, we are. convmced the legislative history
prov1des ‘fhe ‘strongest evidence of legislative intent.

That history indicates the Leglslature mtended that a -

conviction of violating section 25658(c) does not
require a slmwmg the offender had knowledge of the
imbibet's age or other erumnal intent, Accordingly,
although the People must prove an accused

purchas[ed]“ an alcoholic beverage "for" an
.underage person, the People need not also prove the
accused knew that person was under 21 years of age.

D. The Mistalke of F act a5 to Age Defense

141 Althougli the Peoplé need not prove knowledge
of age in order to estabhsh & violation of section
25658(c), the questlon remains whether petitioner
was_entitied to raise a rmstalce of fact defense
concerting Turpms age. 'I‘he Péxial Code sets forth
the ‘broad outlines of the rmstalce of fact defense.
Section 26 of that code provxdes " "All persons ‘aré
capable of comlmttin'g crimes except [§ ] .. [1] ]

Persans who cormmtted the act or rade the omission

charged under an ignorance ¢ or zmstake of faet wlnch
disprovesany criminal intetit," Thus, for example,
2 case where & defendant was convmted of murder for
sheoting his wife, but clalmed he honestly believed
the gun was not loaded, the frial court erfed by
refusing fo instruct. the jury that a .person, who
entertaing "an honest and reasonable belief in the
existence of certain facts and ctrcumstanees which, if
true, would make such att and ormssmn lawﬁll is not
guilty of a crime.” **920(People V. Goadman (1970
§ Cal.App. 3d 705, 709. 87 CalRptr, 665.) [FN10
Sumlarly, 111 & case where a defendant, charged w1tl1
forcible rape and kidnepping, .clalrned a reasonable
bellef that the. v1cttrn consented, we. held the jury
should have been instructed on a rmstake of fact
because, if a reasonable yet mistaken “belief in
consent was proved, the accused would not "possess
the wrongful intent that is a *277 prereqmsxte under
Penal Codée sectton 20 to a conviction of either
kidnapping ... of rape by mearis of force or threat"
People v._ Mayberry {1975) 15 Cal,3d 143 155, 125
M_sw

FN10. People v. Gopdman .mgra,
. Cal. Apg 3d ‘705, 87 Cal.Rntr. 6635, was
. l:l]S&ppl’OVﬁd on ancther ground in People v.

Beaglc §1972) 6 _Cal.3d 441, 451-452, a9
- Cal, Rgt‘r 313 49')P2dl

[15] Asa general matter, however a rmstake of fact
defense is nat dvailable unless ‘the ‘mistake dlsproves
an element of the offense. {People v, Parker (1985)
175 Cal.App.3d 818, 822 223 Cal Rptr, 284; 1

-Witkin . & . Epstein, Cal.Criminal Law, supra,
Defenses, §. 39, p. 372) Thus, in Parker.. the
defendant illegally . entered . a structure allegedly
believing it was a commercml bulldmg Because the
building was i fact & residencs, he was charged with
and convicted of first degree burglary (Pen. Code.. §
459.) On appeal, the appellate court rejected’ ki
argument that the" trial court had etréd by failing to
instruct the j Jury that. his mistaken behef the bmldmg
was  an unmhablted structure  constituted  an
affirmative defense (Parker. supra_sat p. 821,223
__a_ant_r_Zﬁ) The appellate court reasoned that
because the proseoutlon was not requu'ed to prove.a
defendant knew the building entered was & remdentlal
one, An. order to convict, of. *#662 burglary,
1gnorsnce coneenung the res1dent1al nature of a
bu1ld.1.ng does, not render & defendant's unlawful entry
into it with a felonious intent mnocent conduct.” Qc_i_
at pp. 820-833, 223 Cal.Rptr, 284.) '

Of course, murder (People ¥ Goodman,_supra, 8
Cal. App.3d 705, 87 Cal.Rptr. 665), rape. (People.v.
Mazb_erﬂg, supra, 15 Cal.3d 143, 125 Cal, Rp_tr 745,
542 P.2d 1337) end burglary (Pegple v. Parker,
supra, 175 Cal.App. 3d 818,223 Cal.Rptr. 284) all
require proof of criminal intent, whereas public
welfare’ ofrenses ‘such as a. violation of section
25658(c) do. not. ,We. addressed the mistake of fact
defense for pubhc welfare offenses in Peogie v
McClennegen 11925: 195 Cal. 445, 234'P, 91, which
involved a joint prosecutlon of several defendants for
v1olet1ng the state's antlsyndlcahsm statute. It was -
alieged the defendants conspired to effect a change in
the "industrial ownership and;control in the existing
Economit, and social, system“ snd to "effect political
changes in this state and. in the Umted States of
Americe by means and methods ‘denounced by [the
ent1syndlcel1sm] act" " (Id st p. 448. 234 P, 91)
Although we ultunately found the anfxsyndlcahsm act -
did not establishi a public ‘welfare crime, we discussed
the mental state requtred for* stich offenses which we
denoted “statutory crimes," “The. commission of
various acts are mnade pumshable iinder our criminal
procedure, even though the doer be ignorant of the
fact that the domg of the act constltutes an offense. A
mistake of fact, or a want of intent, is not in. every
case a sufficient defense Jor the violation of a
criminal statute. Statutes enacted for the protection of
public morals pubhc health, and the pubhc peace and
safety are apt 1llustreuons ‘of the rule just announced
[Cltatlons] 97 [T]herefore ifa crunmal mtent
is not an essentlal element of & stafutory *27 8 crirme,
it is not necessary to prove any intent in order to
justify a conviction. Whether a criminal intent or
guilty knowledge is B necessary element of |
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statutory offense is a matter of contruction to ‘be
determined’ from the language of the statute, in view
of its manifest purpose and-design. There are many
instances in-recent times where the Legislature in the
exercise of:the police ‘power has prohibited, under
perialty, the'performance of & specific act. The doing
of the inhibited act coostitites the crime, and the
mora] -turpitude or purity of the motive by which it
wag prompted- ‘and knowledge: or ignorance of its
_eriminal eharacter are immaterial circumstarices ‘on
the ‘question of guilt: The only fact to be determined
in"these cases is whether the deféndant did the act. In
the idtérest of the public the burden is placed upon
the éctor of dscertaining at his peril whether his deed
is within the prohibition of ariy’criminal statute.' "
#*021(Jd -at-pp..469-470, : 234 P. 91, italics added.)
In other words, for-public welfaie offenses for-which
intent need not be’ prnvcd, a mistake of fact defense
WS unavmlable

People v Schwarrz, supra, 70 P 2d ]017, 28
Cal.App.2d Supp. 773. illustrates the point. That
case'iivBlved: the' gale -of i unpurc or edulterated food,
a publié-‘welfare offense. The court théfe explamed
that the-defendant "ddes not need-to edigapge-in that
business; :but if he:does engage in that business the
law will not pérmit-him to-evade his responsibility to
the pubhc declared by law, By pleading ignoFance of
the. quality or contents of that! which he may lawfully
sell onily if-it is pure." (J4 at'p. 778,70 P.2d 101
1tahcs ndded) Sumlarly, in’ Peagle v.” Bickerstaff

2 LAPp. 764190 P, 656, a case mvolvmg
the sale of 'a beverage ‘with greater than 1 percent
alcohol, "it is not & defense for the defendant o prove
thatihe did not know the-liquor 66ld by hiri contained
the prohibited ***663 amount of alcohol.” {Ia’ at p
171, ]90 B 655 1 '

Notw1thstandmg the foregomg, ‘the modern trend is
to: fequite proof of some criminal intent or knowledge
in order'to se¢ure a criminal conviction. (People v.
Simori supra, 9 Qali4th atp. 521, 37 Cil.Rptr.2d 278,
886 P.2d 1271.) Yogel suprd 46 Cal2d 798. 299
P.2d 850, is illustrative, In Foge!/ the defendant was
charged with bigamy in violdton of ‘Penal Code
section 281, which at that time provided that "[e]very
pefsoii having a busband or wife living, who marries
any other person .., is guilty of bigamy." The trial
court rejected the defendant's proffered evidence that
he reazonably believed his first wife had divorced
him, citing People v. Kelly(1939) 32 Cal.App.2d
624, 625, 90 P.2d 605, which held that "[a] seconid
mattinge unider an érvoneous afsimption that the first
mar’riage has been ann'u]léd or dissolved is not &

-

The Vogel court agreed the People need not establish
the defendert knew hé was still married to his first
wife, but néed only prove he was in fact still *279
merried to her.- Neveitheless, we conclided the
deferidant was entitled to raise a mistalke of fact as an
affirmative defense, explaifiing that he would not be
"guilty of blgamy, if he 'had a bona fide and
reasoneble belief that facts existed that léft'him free-
to remarry " (Vogel, supra, 46 Cal. 2d at p- 801,299
P.2d.850; see also People v, Stuart{1856Y 47 Cal.2d
167, 302 P.2d 5 [mistake of fact defense available to
charge of sslling adulterated drug); In_re Madrley,
supré, 29 °Cal2d at p. 530, 175 P.2d 832 {suggesting
but niot deciding miisteke of fact defense avaz]ab]c 10
charge of shortweighting]. )

Moit siotable, perhaps, of this line of cakes is Peaple
v. Hernandes (1964Y.61'Cal.2d 5§29, 39 Cal.Rptr. 361,
393 P.2d 673. In that case, the defendant was
charged with statutory rape” (now called uniawfil
sexual intercoirse; se¢ Pen:Code,’'§ 261.5), a trime
that ‘does riot feqiiire’ proof the ‘defefidant knew the
prosecutrix's age. The defehdant clairhed "hé*had in
good faith a reasonable belief that the prosécutrix
was 18 years or more of age" Hernana'ez supra,_at
. 530, 39 CalRptr. 361; 393 P.2d 673), ‘whercas in
fact she weg'17-years nine- riofiths “old." Smce the
19th century thelaw Hiad inadé the' défense’ of mistake
of fact &5 to- BEE unavailabié for this crifme. (P_e@ml_e__v_
Rarz (1896) 115 Cal, 132, 134-135, 46 P. 915) Inan
example of an®opinion's Venerability ‘offering it no
protection, thig court” ovefniled ‘Rafz and held the

~ deféndant was entitled to raise a defense of mistake

of fact. Citing Penal Code section 20 and Fogel
supra, 46 Cal.2d 798, 299 P.2d 850, we stated: "We
are. persuaded that the"rehictance to accord to @
charge of statitory rape theidefense of a lack of
criniinal intent hag no graater justification than in the-
case of othef statutory ctimes, ‘where the Legislature
bag'made xdentxcal provision with respect to intent. '
"At cormon-law an horiést end’ reasonable belief in
the existerce of cmcumstances, wJ:uch, if ‘true, would
make the act for which thé person-is mdmted an-

innibcent act, Ba§ always ben held fo be a good

defénse.... [I]t bas néver been suggested that thiese
exceptmns do mnot equally npply to the cese of
statitory offenses unless they 'are excluded expressly

or by pecesgary ifnplication." * (Hernandez; supra,
535-536_ 39 Cal.Rptr. 361, 393 P.2d 673, .

These cases follow ‘the modern trend away from
unposmg strict liability for criminal offenses and to
require some showing of knowledge %923 or
criminal intent, even if only criminal nepligence.
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(See Jorge M., suprg, 23 Caldth at p. 887. 98

CalRptr.2d 466..4 P.3d 297 ["the People bear the .

burden of proving the defendant imew or should have
-kmown the firearm. ***664 possessed the
characteristics bringing it within the™ Assault
Weapons Control Act].) In addition to interpreting
statutory language to require some showing of
criminal intent, as we did in Jorge M. -we roay permit
a conviction absent evidence of knowledge; but allow
a defendant to raise a- mistake of fact in his defense,
as in f’oge!, supra, 46 Cal.2d 798, 299 P.2d 850, and
People v. Hernandez, supra 61 Cal2d 529, 39
CalRoptr, 361, 393. P.2d 673. Although by *280
tradition (end due process) the People often have the
burden to prove -knowledge or intent, shifting the
burden to the defendant to prove his lack of guilty or
criminal intent is in some cases also permissible.
Thus, for example, addressing the crime of bigamy in
Vogel, we explained that “guilty lmowledge" w
formerly a part of the definition of bigamy [but] was
omitted from [Penal Code) section 281 to reallocate
the .burden of procf-on that issue-in a bigamy trial.
Thus, the prosecution makes a prima facie case upon
proof that-the second marriage was entered. into while
the first.spouse was still living [citations], and his
bona. fide and.reasonable belief that facts existed that
left the defendant frse to.remarry is .a defense to be
proved, by the dafendant Y..(Vogel,.supra, at pp. 802-
803, 299 .P.2d.850. 1ta11cs added, .fn, omitted; -see
also People v. Tavior (20013 93 .Cal. AppAth 033,
952-953.:114 Cal.Rpw.2d 23 (cone, & dis..opn. of
‘Morrison, J.) [suggesting the ‘same reallocation.of the
burden of proving intent in a prosecution for
possessien of a cane sword in violation of Pen Code,

‘ .’Llﬂ. subd. (ﬂ) (1) 1.

As in Pogel su,gra, 46 Cal2d 798, 209.P, 2d 850, we
conclude that, . although the presecution need not
prove an offender's knowledge of age in order to
establish a violation of section 25658(c), petitioner
was entitled to. raise an affirmative defense, for. which
he would bear the burden of proof, that he honestly
and reasonably believed Turpin was at least.21 years
old. Recognizing the viability of a mistake of fact
defense is consistent with the modem trend away
from strict liability. for criminal offenses as well-.as
with Penal Code section 20 and the statutory scheme
of which Business and Professions Code. section

- 25658(c) is.but a part, Article 3. chapter 16, division -

9 of the Business and Professions Cod contains both
section 25658(c) end 25660, and the two statutes

must be construed -together. ,(Renee J..v. Superior

Court, supra, 26 Caldth at'p. 743. 110 Cal.Rptr.2d
82828 P.3d 876) Section 25660, relatng to
licensees, provides in pertinent part. “Proof thet the
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defendant-licensee, or his employee or . agent,
demanded, was shown and aqcted in reliance -wpon
such [described ] bona fide evidence [of majority and
identity] iIn any transaction, employment, use or
permission forbidden by Sections 25658, 25663 or
25665 shall be a defense to any criminal prosecution
therefor or o any proceedings for the suspension or
revocation .of any license based thereor." (Italics
added.) . Section 25660 thus specifically. authorizes
licensees to raise a mistake of fact defense as.to the’
age of.a -customer o .whom alcohol was sold or
served, "Although 2 viclation of section 25658 can
occur despite the seller's lack of knowledge that the
purchaser i under-the age of 21, the seller's liability
is not absolute because 'the Legislature has furnished
a procedure whereby he may protect himseif, ‘namely,
.. section 25660 fallowing the geller to.rely on bona
fide evidence of majority and identity].' ". (Provigo
Corp, v. Alcoholic Beverage Control Appeals Bd.,
supra, 7 Cal.4th al pp. 564-565, 28 Cal.Rptr.2d 638,

869 P.2d 1163,)

*281 Does.section 25660 suggest_.ﬁit':"'f_égislaulre's-
intent to permit & similar defense to nonlicensees?
‘We hold that it does. A .contrary conclusion would

lead to.an absurd ***665 result (see, e.E.; dnret .,
-.-29.‘Cal.4th at

. 210, 126:€al.Rptr.2d 897, 57
P.3d 363:  Ciy of Catatz v. -:Cashman (2002) 29
Cal:4th 69.. 77 124 Cal:Rpir.2d 519..52 P.3d:693), to
wit, while -licensees, -who may. sgrve alcoholic
beverages. to dozens or even hundreds of customers
in a.singie night, can demand, -check and act in
reliance on bona fide evidence of identity and age

‘and thereby enter a safe Larbor, protected from

criminal liability, & nonlicenses who serves alcoholic
beverages only occasionally and to just a few
persons, and who similarly demands, checks **923
and acts in reliance on bona fide evidence of identity
and .age, and may honestly.and reasonably believe the
person for whom be or she purchased alcohol was

" over 21. years-old, would absent a mistake of fact

defense be subject to crmnnal diability, pumshable by
2 minimum of six months in jail. (§ § 25658(c),

25658, subd. (e)(3).) The Legislature could not have §

mtcndcd this disparity of freatment.

We conclude the trial court erred in refusmg
petitioner's offer to prove he honestly and reasonably
believed Turpin was over 21: years old.

CONCLUSION
We reach the following conclusions: (1) Section
25658(c) is not limited to the shoulder tap scenario,
but applies whenever an offender purchases alcoholic
beverages for an underage person; (2) section
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25658(c) does not apply in the typical social party
host situation, because the host does not purchase
alcohol for any particular guest; (3) the prosecution
need not prove an offender knew (or should have
known) the age of the person to whom he or she
furnished alcohol in order to prove a violation of ~
section 25658(a); - (4) the progecution need not prove
&n offender kmew (or should have known) the age of
the person for whom he or she purchased alcohol in.
order to prove a violation of section 25658(c); and
(5) & person charged with violating section 25658(c)
may defend against the charge by claiming an honest
and reasonable belief that the person for whom he or
she purchased alcohol was 21 years of age or older.
The defendant bears the burden of proof for this
affirmative defense.

Because the trial court refused to admit evidence that

petitioner believed Turpin was over 21 years old, it
erred, The judgment of the Court of Appeal denying
the petition for writ of habeas corpus is reversed and
the cause remanded to that court. The Court of
Appeal is directed to grant the petition for a writ of
habeas corpus, vacate the judgment of the
Sacramento County Superior Court in People v
Michael Lee Jennings, No. 00M07614, and remand
the caseto the superior court for further proceedings.
The clerk of the *282 Court of Appeal is directed to
remit a certified copy of this opinion to the superior
court for filing, and respondent shall serve another
copy thereof on the prosecuting attomey in
conformity with Penal Code section 1382,
subdivision {a){2). (See Jmre Gay (1998) 19 Cal.4th
771, 830. 80 Cal Rptr2d 765, 968 P.2d 476.)

WE CONCUR:  GEORGE, C.J, KENNARD,
BAXTER, CHIN, BROWN and MORENO 1.

34 Cal.4th 254,95 P.3d 906, 17 Cal.Rptr.3d 645, 04

Cal. Daily Op. Serv. 7765, 2004 Deily Journal
D.AR. 10,456 |
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Committees Report fcr 1983 California Assembly Bill No. 1663, 1993-94 Regular
53551on )

Date of Hearing: Rugust 23, 1993
Appropriations Committee Fiscal Summary
Hearinq Date: B/23/93 AB 1663 (Napolitano)
Amenéed: 8/18/93 Policy Vote: L Gov 6-0
Consultant: Happy Chastain

BILL SUMMARY: AB 1663 would prohibit a city, county 6: special

district from hiring an employee or voluntesr who has bgan

convicted of certain sex crimes.

Fiscal Impact (in thousands} . : . | ) B
Majeor Proviéions 1993-84 1994-95 1885-96 Fund

Background chacks Indsterminable costs, offset by'fees'Local

STAFF COMMENTS: Existing law does not require local officials to
conduct baékground checks on prospective employees. .School’
districts are prohibited from hiring convicted child molesters for
certain types of employment. By law, locals may request the
Department of Justice to conduct a background check on prcspactlve
employees or volunteesrs.

This bill would not be considered a state mandate because the
local would have the ability to charge & fee for the background '
check. However, the Attorney General indicates under Penal Code
11105.3 locals may reguest background checks and the DOJ must
supply this information at no cost. The Attorneéy Genéral
expressed a concern about the workload this bill would mandate,
with no way to recoup costs. There is currently a three-month
walting period for these background checks to be conducted due to
the workload. This waiting period couid be a.major stumbling
block to locals who are considering individuals for summer
employment ‘in parks and recreation arsa.

STAFF NCOTES the bill should be amended to include cities apd
counties {regional ‘parks).

Senate Committee on Appropriations
Comm. Rep. CA A.B, 1663

® 2005 Thomson/West. (Wo Claim to Orig. U.S5. Govt. Works.) . i .
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EXHIBIT E
BT'ATE OF CALIFORNIA . _ ' ARNOLD SCHWARZENEGGRER, Govermor

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300°

. MENTO, CA 95814
- ! (916) 323.3582
FAPP(916) 445-0278

E-mall: ceminfo@ cam.ca,gov

 October 11, 2005

Harold T. Fujita

City of Los Angeles

Department of Recreation and Parks
200 North Main Street, Suite 1360
Los Angeles, CA 90012

And Affected Pames and State Agencies (See Enclosed Mazizng List)

Re: ' Local Recreatmnal Areas: Background Screemngs, 01-TC-11
City of Los Angeles - Department of Recreation and Parks, Claimant
Statutes 2001, Chapter 777
Publi¢ Resources Code, Sec‘uon 5164, Subdl\nswn {b)(l) and (b)(2).

" Dear M. Fujita:
The draft staff analysis for this test claim is enclosed for your review and comment.

Written Comments

Any party or interested person may file written comments on the draft staff analysis by

. . November 1, 2005. You are advised that the Commission’s regulations require comments filed
with the Commission to be simultaneously served on other interested parties on the mailing list,
and to be accompanied by a proof of service on those parties. If you would like t6 request an
extension of time to file comments, p]ease refer to section 1183.01, subdivision (c)(1), of the
Commission’s regulanons

Hearing

This test claim is set for hearing on Friday, December 9, 2005, at 10:30 a.m. in Room 126 of the
State Capitol, Sacramento, California. The final staff analysis will be issued approximately three
weeks before the hearing. Please let us know in advance if you or a representative of your

agency will testify at the hearing, and if other witnesses will appear If you would like to request

postponement of the hearing, please refer to section 1183.01, subdivision (c)(Z), of the
Comm1ss1on 5 regulations. : :

If you have any questions on the above, please contact Eric Feller Commlssmn Counge], at
(916) 323-8221.

Sincerely

oSS

Executive Director

. ' Enc. Draft Staff Analysis
j:\mandates\2001\c\0 1tc1 1\tc\dsaltr.doc
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Hearing Date: Decernber 9, 2005
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ITEM ___
TEST CLAIM
DRAFT STAFF ANALYSIS

Public Resources Code Section 5 164, Subdivisions (b) (1) and (2),
Statutes 2001, Chapter 777 '

Local Recreational Areas: Background Screenings (01-TC-11)
City of Los Anggles, Claimant |
EXECUTIVE SUMMARY
'STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS.

01-TC-11Lécal Recreational Areas: Background Screenings
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STAFF ANALYSIS

Claimant

City of Los Angeles

Chronology _

02/08/02 * Claimant files test claim with the Commission

03/11/02 Deparﬁnent of Justice submits a statement of non-response

05/03/02 Department of Finance files comments on test claim with the Commission
10/11/05 . Commission staff issues draft staff analysis | -

Background '

Public Resources Code section 5164 was enacted in 1993 (Stats. 1993, ch. 972) to proh1b1t a city,
county or special district from hmng a volunteer-or employee for positions having supervisory or
disciplinary authority over any minor at specified local agency recreational areas if the employee
or volunteer has been convicted of specified crimes. Section 5164 was enacted because of a
volunteer coach’s 1992 conviction for kidnapping and molesting a boy who was coached at
Hoover Recreation Cénter in Los Angeles County. The coach was a registéred sex offender
whose background had not been inquired about by the recreation center.' The Legislature
reacted by enacting section 5164.

' The test claim statute {Stats, 2001, ch. 777, Assem. Bill No. 351)2 amended Public Resources
Code section 5164 as follows (marked in'strikeout and underline).

(a) A county or city or city and county or special district shall not hire a person
for employment, or hire a volunieer to perform services, at a county or city or
city and county or special district operated park, playground, recreational
center, or beach used for recreational purposes, in a position having
supervisory or disciplinary authority over any minor if the that person has
been convicted of any offense specified in paragraph (1) of subdivision &) ()

~ of Section 11105.3 of the Penal Code, or any offense specified in paragiaph
(3) of subdivision {&) (h) of Section 11105.3 of the Penal Code. However,
this section shall not apply to a misdemeanor conviction under paragraph (3),
of subdivision €& (h) of Section 11105.3 of the Penal Code unless the that
person has a total of three or more misdemeanor or felony convictions .
specified in Section 11105.3 of the Penal Cod= within the unmedlately
preceding 10-year period.

{b) (1) To give effect to this section, a county or city or city and county or special

district mey- shall require each such prospective employee or volunteer to
complete an application that inguires as to whether or not that individual has

! Assembly Commiftee on Local Government, Analysts of Assembly Bill No. 1663, as amended
April 12, 1993 (1993-1994 Reg. Sess.), page 2. -

2 gection 5164 has been amended since the test claim filing by Statutes 2004, chapter 184, but
the amendments are not part of this analysis.

01-TC-11 Local Recreational Areas: Background Screenings
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or city and county or special district shall screen, pursuant to Section 11105.3

of the Penal Code, any such prospective employee or volunteer having
supervisory or disciplinary authority over any minor, forthe that person’s
criminal background.

. (b) (2) Any local agency requests for Department of Justice records pursuant to
this subdivision shall include the prospective employee, s or volunteer’s -
fingerprints, which may be taken by the local agency,” and‘any other data
specified by the Department of Justice. The request shall be made on a form -
approved by the Department of Justice. No fee shall be charged to the local

agency for requesting the records of a prospective volunteer pursuant to the
subdivision. :

Penal Code section 11105.3, subdivision (h)(3), (Row Pub. Res. Cods, § 5 164 subd, (@)(2)*
listed the crimes for which to screen prospechve employees or volunteers who would have
supervisory or d1501p1mary authanty over minors as follows:

Assault with intent to commit rape; sodomy, oral copulation, rape in concert with

. another, lascivious acts upon a child, or penetration of gemtals or anus-witha -

foreign object (Pen Code, § 220)

Unlawful sexual intercourse with & perscn under 18 (Pen. Code, § 261.5)
Spousal rape (Pen. Code, § 262) | R
Willful harm or injury to a child (Pen. Code, § 2732)

Corporal punishment:-or injury of child (Pen. _Co.de, § 273d)

'Willful infliction of corporal injury (Pen. Code, § 273.5)

Sex offenses for which registration is required (Pen. Code, § 290) except the
sexual battery offense in Penal Code 243 .4, subdivision'(d).

Any felony or misdemeanor conviction within 10 years of the date of the
employer’s request if the person has a total of three or more misdemeanor or
felony convictions within the immediately preceding 10-year period.”

? If the local agency takes the fingerprints, it may charge a fee: not to exceed $10 (Pen.

Code, § 13300, subd. (e)). Other entities may cliarge more; see <http /fag.ca, gov/ﬁngerprmts/
pubhcanons/contact htm> [as of August 18,2005].

* Former Penal Code section 11105. 3, subdw:mon (h)3), was amended by Statutes 2004, chapter ‘
184, and moved to Public Resources Code section 5164, subdivision (a)(2).

* Statytes 2004, chapter 184, amended this provision as follows: “(B) Any felony or
misdemeanor conviction spec1ﬁed in'subparagraph (C) within 10 years of the date of the
employer’s request. (C) Any felony conviction that is over 10 years old, if the subject of the
request was incarcerated within 10 years of the employer’s request, for a violation or. attempted
violation of any of the offenses specified in-Chapter 3 (commencing with Section 207) of Title 8 -

01-TC-11 Local Recreational Areas: Background Screenings
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Although Statutes 2004, chapter 184 amended the list of crimes for which to screen prospective .
employees or volunteers who would have supervisory or disciplinary authority over minors (see
footnote 5), that amendment is not part of this test claim or this analysis.

Claimant’s Position

Claimant City of Los Angeles contends that the test claim legislation constitutes a reimbursable
state-mandated program pursuant to article XIII B, section 6 of the California Constitution and
Government Code section 17514. Claimant requests reimbursement for the costs of screening

employees in accordance with section 11105.3 of the Penal Code. According to claimant’s test
claim:

An individual can be screened by requesting the Department of Justice [DOJ] to
fimish any criminal history record it has on a prospective employee or volunteer.
Such a request necessitates taking the fingerprints of the individual and
submitting the fingerprints to the DOJ for processing. The DOJ does not charge a
fee to fulfill the request for the record of each prospective volunteer. The DOJ

.charges a fee of $32.00 to fulfill the reques’c for the record of each prospectlve
employee. [f]...[]]

As of Noveniber 2001, the City of Los Angeles Department of Recreation and
Parks has hired 122 employees whose fingerprints had to be processed by the
DQJ pursuant to Section 5164 of the Public Resources Code at-a cost to the City
of $3904.00. It is estimated that the City will incur a total cost of approximately
$32,000 to achieve comphance with-the Code during ﬂns current fiscal year
(07/01/2001 to 06/30/2002).°

The claim includes a declaration certlfymg that the costs stated. are true and correct.

State Agency Positions

- The Department of Finance, in a letter received May 3, 2002, states that, “‘as a result of our
review, we have concluded that the statute may have resulted-in costs mandated by the state.”

of part 1 of the Penal Code, Section 211 or 215 of the Penal Code, wherein it is charged and
proved that the defendant personally used a deadly or dangerous weapon, as provided in
subdivision (b) of Section 12022 of the Penal Cede, in the cominission of that offense, Section
217.1 of the Penal Code, Section 236 of the Penal Code, any of the offenses specified in Chapter

(commeucmg with Section 240) of Title 8 of Part 1 of-the Penal Code, or any of the offenses
specified in subdivision (c} of Section 667.5 of the Penal Code, provided that no record of a
miisdemeanor conviction shall be transmitted to the requester unless the subject of the request has
a total of three or more misdemeanor convictions, or-a-combined total of three or more
misdemeanor and felony convictions, for violations listed in this section within the 10-year, -
period immediately preceding the emp]oyer s Tequest or has. bcan incarcerated for any of those
convictions within the preceding 10 years.’

5 A claimant must incur at least $1000 in cdsts to file a test claim with the Commission or a
reimbursement claim with the State Centroller’s Office (Gov. Code, § 17564, subd. (a)).
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The Department of Justice (DOJ), in 2 letter received March 11, 2002, states that the test é]airn
statute “‘does not modify DOJ processing procedures. As such, the DOJ is submitiing a
statement of non-response to the Commission on State Mandates.”

Discussion

The courts have found that article' XIII B, section 6 of the California Constitution’ reco gnizes the
state constitutional restrictions on the powers of Jocal government to tax and spend “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘i1l equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and X1II B
in'q;)os:a.“9 A test claim statute or executive order may impose a reimbursable state-mandated
prog'rlgm if it orders or commands a local agency or school district to engage in an activity or
task.

In addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.''

- The courts have defined a “program” subject to article XIII B, section 6, of the Califonia

Constitution, as one that carries out the governmental function of providing public services; ora -
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.'* To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

7 Article XIII B, section 6, subdivision (2), (as amended by Proposition 1A in 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
.enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975,

¥ Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

® County of San Diego v, Stqte of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
1 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,

"' San Diego Unified Schoal Dist. v. Commission on State Mandaies (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.); Lucia Mar Unified School District v. Homg (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

'2 San Diego Unified School Dist,, supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra,
44 Cal.3d 830, 835.)
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legislation.” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”**

Finally, t he newly requned activity or increased level of service must impose costs mandated by
the state.’ :

.The Comnission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.'® In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an.

“equitable remedy to cure the percewed unfairness resulting from political decisions on funding
priorities.”!’

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the California
Counstitution?

The first issue 1s whether the test claim statute imposes state-mandated activities Qﬁ local
agencies. Staff finds that it does.

The test claim statute states that the local agency “shall require each such prospective employee
or volunteer to complete an application that inquires as to whether or not that individual has been
convicted of any offense specified in subdivision (g).”'® The offenses inquired after include
assault with intent to comunit specified sexual acts npon a child (Pen. Code, § 220), unlawful -
sexual intercourse with a person under 18 (Pen. Code, § 261.5), spousal rape (Pen. Code, § 262),
willful harm or injury to a child (Pen. Code, § 2734), corporal punishment or injury of child
(Pen. Code, § 273d), willful infliction of corporal injury (Pen. Code, § 273.5), sex offenses for
which registration is required (Pen. Code, § 290) except the sexual battery offense in Penal Code
243 4, subdivision (d), or any felony or misdemeanor conviction within 10 years of the date of
the employer’s request if the person has a total of three or more misdemeanor or felony
convictions within the immediately preceding 10-year period..

The test claim statute also states that the local agency “shall screen, pursuant to Section 11105.3
of the Pena) Code, any such prospective employee or volunteer having supervisory or
disciplinary authority over any minor, for that person’s criminal background. »19

3 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835,

4 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

S County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

16 Kinlaw v. State of California (1991) 54 Cal.3d 325 331-334; Government Code sections
17551, 17552,

17 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

'8 public Resources Code section 5164, subdivision (b)(1).
¥ Ibid.
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Both of these activities are mandatory because the statutory language uses the word “sl:t»all.."20
“[The local agency] shall require each prospective employee or volunteer to complete an
application ... [The local agency] shall screen ... any such prospective employee or
volunteer....” [Emphasis added.] Therefore, staﬁ' finds that the test claim statute imposes state-
mandated activities on local agencies to: (1) require prospective employees or volunteers to
complete an application that inquires into their criminal histories, and (2) effect criminal
background screenings, pursuant to Penal Code section 11105.3, for prospective employees or
volunteers having supervisory or disciplinary authority over minors.

Subdivision (b)(2) of the statute, which preceded the test claim statute, states that the local

~ agency, when requesting DOJ records, “shal! include the prospective employee’s or volunteer’s
fingerprints, ... and any other data specified by the Department of Justice. The request shall be
made on a form approved by the Department of Justice.”*! Even though this provision was in
preexisting law, the test claim statute amendment to subdivision (b)(1), which required local
agencies to screen potential employees and volunteers, makes the (b)(2) screening procedures a
requirement. Therefore, the screening procedure (except for talking fingerprints) in subdivision
(b)(2) also imposes a state-mandated activity on local agencies.

Although the test claim statute requires the local agency to submit fingerprints to DOJ, the local
agency 1s not required to take them. Subdivision (b)(2) of the test claim statute requires the local
agency to submit the fingerprints, but states that they “may be taken by the local agency.” If the
local agency talces the fingerprints, it may charge a fee not to exceed $10, and other entities may
charge more.” Since whether the local agency takes the fingerprints is permissive, and the prints
may be taken by the Jocal agency or another entity at the expense of the prospective employee or
volunteer, staff finds that taking fingerprints is not a state-mandated activity and therefore, not
subject to article X111 B, section 6.

The second issue is whether the test claim legislation constitutes 2 program within the meanmg
of article XTI B, section 6. Staff finds that it does.

In order for the test claim ]eg131at10n to be Sllb_] ect to articie XIII B, section 6 of the California
Constitution, 1t must constitute a “program,” defined as a program that carries out the
governmental function of providing a service to the public, or laws which, to implement a state
policy, impose umque; rcqmrcments on local governments and do not apply generally to all

residents and cntmes in the state. > Only one of these findings.is necessary to trigger article
X111 B, section 6.2 :

The test claim statute requires local agencies to require prospectwe employees or volunteers who
have sup.,rwsory or disciplinary authority over minors to complete an application that inquires as

20 public Resources Code section 15 states, *’Shall’ is mandatory and ‘may’ is permissive.”
2! Public Resources Code section 5164, subdivision (b)(2).

#2 Penal code section 13300, subdivision (e). As to other entities’ ability to charge more, see
<http://ag.ca.gov/fingerprints/ publications/contact.htm> [as-of Angust 18, 2005].

3 County of Los Angeles, supra, 43 Cal.3d 46, 56. .
* Carmel Valley Fire Protection Dist. (1987) 190 Cal.App.3d 521, 537,

01-TC-1i Local Recreational Areas: Background Screenings
153 . Draft Staff Analysis




to their criminal histories, and requires screening specified employees or volunteers in order to .
protect the public from those convicted of specified crimes. These activities are peculiarly

governmental public safety, crime prevention functions administered by local agencies as a

service to the public, primarily fo protect children who participate in youth recreational

programs. Moreover, the test claim legislation imposes unique requirements on local agencies

that do not apply generally to all residents and entities of the state. Therefore, staff finds the test

claim statutes constitute a “program” within the meaning of article XIII B, section 6.

Issue 2: Does the test claim legislation impose a new program or higher level of service on
local agencies within the meaning of article XTII B section 6 of the California
Constitution?

To determine if the “program” is new or imposes a higher level of service, a comparison must be
made between the test claim leglslauon and the legal requirements in effect immediately before
enacting the test claim leglslatlon Each activity is discussed separately.

Application: Subdivision (b)(1) of the test claim statute states that the local agency shall require
each prospective employee or volunteer “to complete an apphcatlon that inquires as to whether
or not the individual has been convicted of any offense specified ..

Prior law prohibited a local agency from hiring an individual convicted of an offense specified in .
Penal Code section 11105.3 subdivision (h)(1) and (h)(3). 26 There was no prewous requlrement,
however, for prospective employees or volunteers to complete an application that inquires after
their criminal histories. Therefore, staff finds that requiring prospective employees or volunteers
to complete an apphcatmn that inquires after their criminal histories is a new prog'ram or higher
level of service.

Screening employees: Subdivision (b)(1) of the test claim statute states, “The [1oca1 agency] ...
shall screen, pursuant to Section 11105.3 of the Penal Code, any such prospective employee or
volunteer having supervisory or disciplinary autherity over any minor, for that person’s criminal
. background.” The screening procedure of Section 111053 is stated in subdivision (b) as
follows:

Any request for records under subdivision (a) shall include the applicant’s
fingerprints, which may be taken by the requester, and any other data specified by
the department [DOJ]. The request shall be on a form approved by the
department and the department may charge a fee to be paid by the employer,
‘human resource agency, or applicant for the actual cost of processing the rsqucst
However, no fee shall be charged to a nonprofit organization. ...”

3 San Diego Unzf ted School Dist., supra, 33 Cal 4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

26 The offenses are now listed in Public Resources Code section 5164 subdivision (a)(2).

27 penal Code section 11105.3, subdivision (b). The current DOJ fee is §32. See
<http://www.ag.ca.gov/fingerprints/forms/fees. pdf> as of October 3, 2005.
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As to the DOJ fee, the test clalm statute states that no fee is required for a prospec’ave
28
* volunteer.?

Likewise, subdivision (b)(2) of the test claim statute states, “Any local agency requests for
Department of Justice records pursuant to this subdivision shall include the prospective -
employee’s or volunteer’s fingerprints, which may be taken by the local agency, and any other
data specified by the Department of Justice. The request shall be made on a form approved by
the Department of Justice.”

Subdivision (b)(2) predates the test clalm statute, so if the local agency elcctcd to screen a
prospective employee or volunteer, the local agency was requlred to comply with the procedure
in (b)(2). As discussed above, however, enactment of the test claim statute made the screening
mandatory for local agencies rather than voluntary. Therefore, as a new requirement, staff finds
that local agency screening of employees-or volunteers for positions having supervisory or )
disciplinary authority over minors is anew program or higher level of service. The screening
procedure outlined in Penal Code section 11105.3 and subdivision (b)(2) of the test claim statute
requires forwarding to DOJ the following: (1) the prospective employee’s or volunteer’s
fingerprints, (2) any other data specified by DOJ on a DOJ form, and (3) DOJ’s fingerprint
processing fee” (except that no fee is required for a prospectwe volunteer).

Issue 3: Does the test claim statute impose “costs mandated by the state” within the’
"~ meaning of Government Code sections 17514 and 17556?

In ordgrt for the test claim statute’s activitiés to impos€ a reimbursable :sta_t'e-mandated program
under article XIII B, section 6 of the California Constitutioh, the activities must impoge increased
costs mandated by the state.! In addition, no statutory exceptions as listed in Governmént-Code

section 17556 can apply Govemment Code sectmn 17514 defines “costs mandated by the state”
as follows - S :

_ [A]uy increased. costs Wthh a ‘local agency or school district is requlred to incur
after July 1, 1980, as a result of any statite enacted on or after January 1, 1975,
or any executive order nnplementmg any statute enacted on or after January 1,
1975, which mandates a new- program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the California
Counstitution.

In its test claim, claimant states that it “hired 122 employees whose ﬁ.ngerprmts had to be
‘processed.by.the DOJ pursvant to Section 5164 of the Public Resources Code at a cost to the
City of $3904.00. It is estimated that the City will incur a total cost of approximately $32,000 ta

% Public Resources Code section 5164, subdivision (b)(2).
# Penal Code section 11105.3, subdivision (b).
*® Public Resources Code section 5164, subdivision (bX2). '

' Kern High School Dist., supra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra,
44 Cal.3d 830, 835; Government Code section 17514
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achieve compliance with the Code during this current fiscal year (07/01/2001 to 06/3 0/2002) ”
Therefore, the claimant has shown costs sufficient to state a claim, >

The final issue is whether the test claim statute imposes costs mandated by the state w1th1n the
meaning of Government Code sections 17556 and 17514

The test clalm statute reqmres local ageneles to:

¢ Require each prospeetwe employee or volunteer who wou]d have disciplinary or

supervisory over minors “to complete an application that i mquu'es as to whether or not the
. individual has been conv1cted of any oﬂ‘ense specified ..

» Screen, pursuant to Penal Code section 1 1105.3, prospectlve employees or volunteers
who would have supervisory or disciplinary authority over minors. Penal Code section
11105.3 outlines the screening procedure: “The request [for fingerprint processing] shall

"be on a form approved by .the department, and the department my charge a fee to be paid
by the employer, human resource agency, or applicant for the actual cost of processing .
the request.” As stated above, the screening procedure consists of forwarding to DOJ the
following: ' P '

1. the prospective employee’s or vo]unteef"ehﬁnge@riﬁtsj

2. any other dita specified by DOJ on a DO.T form, and,

. For prospective employees only, pay1n4g DO.T ’s ﬁngerpnnt processing fee {no fee is
. required for a prospeetlve volunteer) o

Apphcatlons As to including criminal history on JOb apphcatlons revising and printing job
applications that inquire as to the applicants’ criminal history would be a.one-time activity.
Requiring local agencies to require each prospective employee or volunteer who would have
supervisory or dlsc1phnary authority over minors to complete an application that inquires as to
whether or not the prospeetlve employee or volunteer has been eonvmted of any offense
specified in Public Resources Code section 5164 subd1v151on (a), 18 a new state- mandated
activity, and none of the’ exceptlons in Government Code section 17556 to ﬁndmg Costs
mandated by the state apply to this activity. Therefore, staff finds that this one-time activity
imposes “costs mandated by the state” within the meaning of Government Code sections 17514.

Screemng Employees: The issue is whether local agencies that request the background
sereemngs from DOJ have the authority to charge a fee fc prospective employees within the
meariing of Govemnment Code séction 17556, subdivision (d), or hdve offsettmg savmgs within
the meariing of Govemment Code section 17556, subdivision (&),

32 The claimant must incur a minimum of $1000 to file a claim. Government Code section -
17564, subdivision (2). S
33 penal Code section 11105.3, subdivision (b)

- ¥ public Resources Code SBCtan 5164, subdivision (b)(2).

3 These offenses were hsted in former’ Penal Code section 11105.3 prior to Statutes 2004
chapter 184.

01-TC-11 Local Recreational Areas: Background Screenings
' 156 " Draft Staff Analysis




In interpreting a statute, the Commission, like a court, focuses on its plain meaning.

[W]e look to the intent of the Legislature in enacting the law, being careful to give
the statute’s words their plain, commonsense meaning. If the language of the
statute is not ambiguous, the plain meaning controls and resort to extrinsic

sources to determine the Legislature's intent is unnecessary. *°

Public Resources Code section 5164 states that the local agency “shall screen, pursuant to
Section 11105.3 of the Penal Code, any ... prospective employee or volunteer ... .” According
to Penal Code section 11105.3, DOJ’s fee for screening may be paid by “the employer, human
resource agency, or applicant for the actual cost of processing the request."” The fee authority
in 11103.3 is authority for a fingerprint-processing fee granted to DOJ. :

The plain meaning of section 11105.3, however, does not grant the local agency fee authority for
this screening, nor does it expressly grant the local agency authority to pass on the cost of the
DQJ- screening to a prospective employee.

The legislative history of Public Resources Code section 5164 (Stats. 1993, ch. 972) indicates

“that when section 5164 was enacted, the Legislature intended that local agencies have fee
authority for the background screening,*® even though this original statute made the screening
provision permissive (while it prohibited hiring an employee or volunteer who had been
convicted of specified crimes). However, neither the plain meaning of section 5164, nor section.
11105.3 of the Penal Code support this stated Legislative intention. '

Therefore, staff finds that the test claim statute imposes “costs mandated by the state” within the
meaning of Government Code sections 17514 and 17556 for the activity of screening prospective
employees by submitting to DOJ the required fingerprints, form(s), and fee paid by the local
agency. Reimbursement would not be required if the DOJ fingerprint processing fee were paid
by the applicant rather than the local agency because the local agency would not incur the cost.

Local agencies do not incur costs for submitting fingerprints of prospective volunteers to DOJ
because Public Resources Code section 5164, subdivision (b)(2) precludes the DOJ fee for
volunteers. Thus, as to prospective volunteers that must be screened, staff finds that the local
agencies do not incur DOJ-imposed fingerprint processing costs, and therefore are not subject to
costs mandated by the state for screening prospective volunteers.

Conclusion
Staff finds that the test claim statute imposes a reimbursable state-mandated program on local

agencies within the meaning of article XII B, section 6 of the California Constitution and
Government Code sections 17514 and 17556 for the following activities:

% In re Jennings (2004) 34 Cal. 4th 254, 263.

37 Penal Code section 11105.3, subdivision (b), as amended by Statutes 1992, chapter 1227.

Prior to this amendment, section 11105.3 stated that DOJ may charge a fee to be paid by “the
requester.” ' '

* Senate Committee on Appropriations, Analysis of Assembly Bill No. 1663, as amended
August 18, 1993 (1993-1994 Reg. Sess.), page 1.
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o Requiring each local agency to have each prospectivc employee -or volunteer who have : .
supervisory or disciplinary authority over minors to complete an application that inguires
as to whether or not the prospective employee or volunteer has been convicted of any
offense specified in Public Resources Code section 5164, subdivision (a). (Pub. Res.
Code, § 5164, subd. (b)(1)). :

e Screening, pursuant to Penal Code section 11105.3, prospective employees and
volunteers that have supervisory or dlscxplmary authority over minors. The screening
procedure for these individuals requires submitting the following to DOJ: (1) the
prospective employee’s or volunteer’s fingerprints, (2) any other data spccrﬁed by DQJ
ona DOJ—approved form, (3) for prOSpectwe employees only, paying the DOJ’s
fingerprint processing fee (no fee is required for.a prospective voluntcer) % (Pub. Res.
Code, § 5164, subds. (b)(1) & (b)(2)).

Recommendation

Staff recommends that the Commission adopt this analysis and approve the test claim.

3% public Resources Code section 5164, subdivision (b)(2). ' | g ' .
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" November 1, 2005

Paula Higashi, Executive Diractor
Commission on State Mandates
980 Ninth Sfreet, Suite 300
Sacramento, CA 95814

Re: Local Recreational Areas: Background Screenings, 07-TC-11

Clty of Los Angeles - Department of Recreatlnn and Parks Claimant
Statutes 2001, Chapter 777

Public Resources Code, Section 5164, Subdivisnon (b)(1) and (b}2)

Dear Ms. Higashi:

Thank you for your letter dated Octobar 11, 2005, and for the opportunity fo raview, and

comment on, the draft staff analysis for this test claim. | found the draft staff analysis to

be both comprehensive and articulate, The Depariment of Recraation and Parks
congure with the discussion and conclusion set forth therein.

Please be advised that | am in the process of making plans to attend the hearing that
has been set for this test claim on Friday, December 9, 2005 | will cali yaur | off“Ce as
saon as | have fi nahzed my travel plans,

Thank you for your attention to this matter,
Sinceré!y,

 HAROLD T. ,
Dirgetor of Human Resources
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