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ITEM4 

TEST CLAIM 
FINAL STAFF ANALYSIS 

Public Resources Code Section 5164, Subdivisions (b) (1) and (2), 
Statutes 2001, Chapter 777 

Local Recreational Areas: Background Screenings (Ol-TC-11) 

City of Los Angeles, Claimant 

EXECUTIVE SUMMARY 

Claimant filed the test claim in February 2002. The test claim statute prohibits a city, county or 
special district from hiring a volunteer or employee for positions having supervisory or 
disciplinary authority over any minor at specified local agency recreational areas if the employee 
or volunteer has been convicted of specified crimes. It also requires these prospective volunteers 
or employees to be screened according to a stated procedure. 

For reasons stated in the analysis, staff finds that the test claim statute imposes a reimbursable 
state-mandated program on local agencies within the meaning of article XIlI B, section 6 of the 
California.Constitution and Government Code sections 17514 and 17556 for the following 
activities: 

• Requiring each local agency to have each prospective employee or volunteer who would 
have supervisory or disciplinary authority over minors to complete an application that 
inquires as to whether or not the prospective employee or volunteer has been convicted of 
any offense specified in Public Resources Code section 5164, subdivision (a). (Pub. Res. 
Code, § 5164, subd. (b)(I)). This means that local agencies must perform the one-time 
activity ofrevising and printing job applications that inquire as to the applicants' criminal 
history. -

• Screening, pursuant to Penal Code section 11105.3, prospective employees and 
volunteers -who would have supervisory or disciplinary authority over minors. The 
screening procedure for these individuals requires submitting the following to 
Department of Justice (DOJ): (1) the prospective employee's or volunteer's fingerprints, 
(2) any other data specified by DOJ on a DOJ-approved form, (3) for prospective 
employees only, paying the DOJ's fingerprint processing fee (no fee is required for a 
prospective volunteer). 1 (Pub. Res. Code, § 5164, subds. (b )(1) & (b )(2)). 

Staff recommends that the Commission adopt this analysis and approve the test claim for the 
activities listed above. 

1 Public Resources Code section 5164, subdivision (b )(2). 
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STAFF ANALYSIS 
Claimant 

City of Los Angeles 

Chronology 

02/08/02 

03/11102 

05103102 

10/11/05 

11/01/05 

11/14/05 

Background 

Claimant files test claim with the Commission2 

Department of Justice submits a statement of non-response3 

Department of Finance files comments on test claim with the Commission4 

Commission staff issues draft staff analysis5 

Claimant submits comments on the draft staff analysis6 

Commission issues final staff analysis and proposed Statement of Decision 

Public Resources Code section 5164 was enacted in 1993 (Stats. 1993, ch. 972) to prohibit a city, 
county or special district from hiring a volunteer or employee for positions h(lving supervisory or 
disciplinary authority over any minor at specified local agency recreational areas ifthe employee 
or volunteer has been convicted of specified crimes. Section 5164 was enacted because of a 
volunteer coach's 1992 conviction for kidnapping and molesting a boy who was coached at 
Hoover Recreation Center in Los Angeles County. The coach was a registered sex offender 
whose background had not been inquired about by the recreation center. 7 The Legislature's 
response was to enact section 5164. 

The test claim statute (Stats. 2001, ch. 777, Assem. Bill No. 351)8 amended Public Resources 
Code section 5164 as follows (changes marked in strikeout and underline). 

(a) A county or city or city and county or special district shall not hire a person 
for employment, or hire a volunteer to perform services, at a county or city or 
city and county or special district operated park, playground, recreational 
center, or beach used for recreational purposes, in a position having 
supervisory or disciplinary authority over any minor ifHte that person has 
been convicted of any .offense specified in paragraph ( l) of subdivision fgt {hl 
of Section 11105.3 of the Penal Code, or any offense specified in paragraph 

2 Exhibit A. 
3 Exhibit C. 
4 Exhibit B. 
5 Exhibit E. 
6 Exhibit F. 
7 Assembly Committee on Local Government, Analysis of Assembly Bill 1663, as amended 
April 12, 1993 (1993-1994 Reg. Sess.), page 2 (Exhibit D). 
8 Section 5164 has been amended since the test claim filing by Statutes 2004, chapter 184, but 
the amendments are not part of this analysis. 
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(3) of subdivision tgj (hl of Section 11105.3 of the Penal Code. However, 
this section shall not apply to a misdemeanor conviction under paragraph (3) 
of subdivision tgj (hl of Section 111 OS .3 of the Penal Code unless the that 
person has a total of three or more misdemeanor or felony convictions 
specified in Section ·11105.3 of the Penal Code within the immediately 
preceding 10-year period. 

(b) (1) To give effect to this section, a county or city or city and county or special 
district~ shall require each such prospective emplovee or volunteer to 
complete an application that inquires as to whether or not that individual has 
been convicted of any offense specified in subdivision (a). The county or city 
or city and county or special district shall screen, pursuant to Section 11105.3 
of the Penal Code, any such prospective employee or volunteer having 
supervisory or disciplinary authority over any minor, for the that person's 
criminal background. 

(b) (2) Any local agency requests for Department of Justice records pursuant to 
this subdivision shall include the prospective employee's or volunteer's 
fingerprints, which may be taken by the local agency,[91 and any other data 
specified by the Department ofJustice. The request shall be made on a form 
approved by the Department of Justice. No fee shall be charged to the local 
agency for requesting the records of a prospective volunteer pursuant to the 
subdivision. 

Penal Code section 11105.3, subdivision (h)(3), (now Pub. Res. Code, § S 164 subd. (a)(2)) 10 

listed the crimes for which to screen prospective employees or volunteers who would have 
supervisory or disciplinary authority over minors as follows: 

• Assault with intent to commit rape, sodomy, oral copulation, rape in concert with 
another, lascivious acts upon a child, or penetration of genitals or anus with a 
foreign object (Pen. Code; § 220) 

• Unlawful sexual intercourse with a person under 18 (Pen. Code, § 261.5) 

• Spousal rape (Pen. Code, § 262) 

• Willful bann or injury to a child (Pen. Code, § 273a) 

• Corporal punishment or injury of child (Pen. Code, § 273d) 

• Willful infliction of corporal injury (Pen. Code, § 273.S) 

• Sex offenses for which registration is required (Pen. Code, § 290) except the 
sexual battery offense in Penal Code 243.4, subdivision (d). 

9 If the local agency takes the fingerprints, it may charge a fee not to exceed $10 (Pen. 
Code, § 13300, subd. (e)). Other entities may charge more; see <http://ag.ca.gov/fingerprints/ 
publications/contact.btm> [as of August 18, 2005] (Exhibit D). · - · ·- -- · - · · 
1° Former Penal Code section 11105.3, subdivision (h)(3), was amended by Statutes 2004, 
chapter 184, and moved to Public Resources Code section 5164, subdivision (a)(2). 
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• Any felony or misdemeanor conviction within IO years of the date of the 
employer's request ifthe person has a total of three or more misdemeanor or 
felony convictions within the immediately preceding 10-year period. 11 

Although Statutes 2004, chapter 184 amended the list of crimes for which to screen prospective 
employees or volunteers who would have supervisory or disciplinary authority over minors (see · 
footnote 5), that amendment is not part of this test claim or this analysis. 

Claimant's Position 

Claimant City of Los Angeles contends that the test claim legislation constitutes a reimbursable 
state-mandated program pursuant to article XIII B, section 6 of the California Constitution and 
Government Code section 17 514. Claimant requests reimbursement for the costs of screening 
employees in accordance with section 11105.3 of the Penal Code. According .to claimant's test 
claim: 

An individual can be screened by requesting the Department of Justice [DOJ] to 
furnish any criminal history record it has on a prospective employee or volunteer. 
Such a request necessitates taking the fingerprints of the individual and 
submitting the fingerprints to the DOJ for processing. The DOJ does not charge a 
fee to fulfill the request for the record of each prospective volunteer. The DOJ 
charges a fee· of $32.00 to fulfill the request for the record of each prospective 
employee. [~ ... [il] · 

As of November 2001, the City of Los Angeles Department of Recreation and 
Parks has hired 122 employees whose fingerprints had to be processed by the 
DOJ pursuant to Section 5164 of the Public Resources Code at a cost to the City 
of $3904.00. It is estimated that the City will incur a total cost of approximately 

11 Statutes 2004, chapter 184, amended this provision as follows: "(B) Any felony or 
misdemeanor conviction specified in subparagraph (C) within 10 years of the date of the 
employer's request. (C) Any felony conviction that is over 10 years old, if the subject of the 
request was incarcerated within 10 years of the employer's request, for a violation or attempted 
violation of any of the offenses specified in Chapter 3 (commencing with Section 207) of Title 8 
of part 1 of the Penal Code, Section 211 or 215 of the Penal Code, wherein it is charged and 
proved that the defendant personally used a deadly or dangerous weapon, as provided in 
subdivision (b) of S\!ction 12022 of the Penal Code, in the commission of that offense, Section 
217 .1 of the Penal Code, Section 236 of the Penal Code, any of the offenses specified in Chapter 
9 (commencing with Section 240) of Title 8 of Part 1 of the Penal Code, or any of the offenses 
specified in subdivision (c) of Section 667.5 of the Penal Cod,e, provided th~t no record of a 
misdemeanor conviction shall be transmitted to'the requester unless the subject of the request has 
a total of three or more n1isdemeanor convictions, or a combined total of three or more 
misdemeanor and felony convictions, for violations listed in this section within the 10-year 
period immediately preceding the employer's request or has been incarcerated for any of those 
convictions within the preceding 10 years." 
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$32,000 to achieve compliance :with the Code during this current fiscal year 
(07/01/2001to06/30/2002). 12 

The claim includes a declaration certifying that the costs stated are true and correct. 13 Claimant 
concurred with the draft staff analysis. 14 

State Agency Positions 

The Department of Finance (DOF) and Department of Justice (DOJ) each filed comments on the 
test claim. DOF, in a letter received May3, 2002, states that, "as a result of our review, we have 
concluded that the statute may have resulted in costs mandated by the state." 15 

The. DOJ, in a le~er received March 11, 2002, states that the test claim statute "does not modify 
DOJ processing procedures. As such, the DOJ is submitting a statement of non-response to the 
Commission on State Mandates."16 

· . 

No state agency filed comments on the draft staff analysis. 

Discussion 

The courts have found that article XIlI B, section 6 of the California Constitution 17 reco.rizes 
the state constitutional restrictions on the powers oflocal govemmentto tax and spend.1 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIlI A and XIII B 

12 Exhibit A. A claimant must incur at least $1000 in costs to file a test claim with the 
Commission or a reimbursement claim with the State Controller's Office (Gov. Code, § 17564, 
subd. (a)). 
13 Exhibit A. 
14 Exhibit F. 
15 Exhibit B. 
16 Exhibit C. 
17 Article XIlI B, section 6, subdivision (a:), (as amended by Proposition lA in 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program or· · 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a· subvention of funds for the foilowing maf)dates: (1) Legislative 
mandates requesteo by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3} Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

18 Department of Finance v. Commission on State Mandates (Kern HighSchool Dist.) (2003) 
30 Cal.4th 727, 735. 
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impose."19 A test claim·statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.20 

· . 

In addition, the required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously required level of service.21. · 

The court~ have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districtS to implement a state 
policy, but does not apply generally to all residents and entities in the state:22 'To determine {fthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le~al requirements in effect immediately before the enactment of the test claim 
legislation. 3 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."24 

Finally, the newly required activity' or increased level of service must impose costs mandated by 
the state. 25 

. . . ' . . 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated.programs within the meaning of article XIII B, section 6.26 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equttable remedy to cure the perceived unfairness resulting from political decisions on funding 
priori ti es. "27 

19 County of San Dfego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81. 
20 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
21 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Un(fied School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
22 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
23 San Diego Unified School !)isl., supra, 33 Cal.4th,8?9, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
24 San Diego Unified Sclwol Dist., supi·a, 33 Cal.4th 859, 878: 
25 County of Fresn<? v. State ofC,qlifo1:niq (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sono1na); 
Government Code sections 17514 and 17556. 
26 Kinlaw v. State of California (1991) 5'4 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
27 County of Sonoma, supra,· 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the California 
·Constitution? 

The firsfissue is whether the test claim statute imposes state-mandated activities on local 
agencies. Staff finds that'it does: 

The test c°laim statute states that the local agency "shall require each such prospective employee 
or volunteer to complete an application that inquires as to whether or not that individual has been 
convieted of any offense specified in subdivision (a)."28 The offenses inquired after include . 
assault with intent to commit specified sexual acts upon a child (Pen. ·code, § 220), unlawful 
sexual intercourse with a person under 18 (Pen. Code, § 261.5), spousal rape (Pen. Code,'§ 262), 
willful harm or injury to a child (Pen.-Code, § 273a), corporal punishment or injury of child 
(Pen. Code, § 273d), willful inflictiOn of corporal injury (Pen. Code, § 273.5), sex offenses for 
which registration is required (Pen. Code, § 290) except the sexual battery offense in Penal Code 
243.4, subdivision·(d), or any felony or misdemeanor conviction within 10 years of the date of 
the employer's request ifthe person has a total of three or more misdemeanor or felony 
convic.tions within the immediately preceding 10-year period. · 

The test claim statute also states that the local agency "shall screen, pursuant to Section 11105.3 
of the Penal Code, any such prospective employee or volunteer having supervisory or 
disciplinary authority over any minor, for that person's criminal background."29 

Both of'these actiyities are mandatory because the statutory' language uses the word "shall. "30 

"[The local agency] shall require each prospective employee or volunteer to complete an 
application ... [The local agency] shall screen ... any such.prospective employe~ or 
volunteer .... " [Emphasis added.] Therefore, staff finds that the test claim statute imposes state-
mandated adivities on local agencies to: (1) require prospective employees or volunteers to 
complete an application that inquires into their criminal histories, and (2) effect criminal 
background screenings; pursuant to Penal Code section- I I I 05 .3, for prospective employees or 
volunteers having supervisoty:or disciplinary authority over minors. 

Subdivision (b )(2) of section 5164, which preceded the test claim statute, states that the local 
agency, when requesting DOJ -records, "shall include the prospective employee's or volunteer's 
fingerprints, ··". and any other data specified by the Department of Justice. The.requestshall be 
made on a fom1 approved by the Department of Justice."31 Even though this provision was in . 
preexisting law, the test claim statute amendment to subdivision (b)(l), which required local 
agenCies to screen potential employees and volunteers, makes the (b)(2) screening procedures a 
requirement. Therefore, the screening procedure (except for taking fingetprints) in subdivision 
(b)(2) also imposes a state-mandated activity on local agencies. 

Although the test claim statute requires the local agency to submit fingerprints to DOJ, the local 
agency is not required to take them. Subdivision (b)(2) of the test claim statute requires the local 

28 Public Resources Code section 5164, subdivision (b )(1 ). 
29 Ibid. 
30 Public Resources Code section 15 states, "'Shall' is mandatory and 'n~ay' is permissive." 
31 Public Resources Code section 5164, subdivision (b)(2). 
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agency to submit the fingerprints, but states that they "may be taken by the local agency." If the 
local agency takes the fingerprints, it may charge a fee not to exceed $10, and other entities may 
charge more.32 Since whether the local agency takes the fingerprints is permissive, and the prints 
may be taken by the local agency or another entity at the expense of the prospective employee ot 
volunteer, staff finds that taking fingerprints is not a state-mandated activity and therefore, not 
subject to article x:m B, section 6 . 

. ' 

The second issue is whether the test claim legislation constitutes a program within the meaning 
of article XIlI B, section 6. Staff finds that it does. 

In order for the test claim legislation to be subject to article XIlI B, section 6 of the California 
Constitution, it must constitute a "program;'' defined as a program that carries out the 
governmental function of providing a service to the public, or laws which, to implement a state 
policy, impose uniquerequirements on local governments and do not apply generally to all 
residents and entities in the state. 33 Only one of these findings is necessary to trigger article 
XIII B, section 6.34 

The test claim statute requires local agencies to require prospective employees or volunteers who 
have supervisory or disciplinary authority over minors to complete an application that inquires as 
to their criminal histories, and requires screening specified employees or volunteers in order to 
protect the public from those convicted of specified crimes. These activities are peculiarly 
governmental public safety, crime prevention functions administered by local agencies as a 
service to the public. The primary purpose of these activities is to protect childfen who 
participate in youth recreatio.nal,programs. Moreover, the test claim legislation imposes unique 
requirements on local agencies that do not apply generally to all residents and entities of the . 
state. Therefore, staff finds the test claim statutes constitute a "program" within the meaning 'of 
article XIII B, section 6. · · · · . , 

Issue 2: Does the test claim legislation impose a new program or higher level of service on 
local agencies within the meaning of article XIIl B, section 6 of the California 
Constitution? 

To .determine·ifthe "program" is new or imposes a higher level of service, a comparison must be 
made between the test claim legislation and the legal requirements in effect immediately before 
enacting the test claim legislation.35 Each activity is discussed separately. 

. ., ' 

Application: Subdivision (b )( 1) of the test claim statlite states that the local agency shall require 
each prospective empioyee or volunteer "to complete an application that inquires as to w.hether 
or not the individual has been convicted 'of any offense specified .... " ' 

32 Penal code section 13300, subdivision (e). As to other entities' ability to charge more, see 
<http://ag.ca.gov/fingerprints/ publications/contact.htm> [as of August 18, 2005] (Exhibit D). 

33 County of Los Angeles, supra, 43 Cal.3d 46, 56. · 
34 Carmel Valley Fire Protection Dist. (1987) 190 Cal.App.3d 521, 537. 

35 San Diego Unified School Dist., suprd, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 

835. 
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Prior law prohibited a local agency from hiring an individual convicted of an offense specified in 
Penal Code section 11105.3 subdivision (h)(l) and (h)(3).36 There was no previous requirement, 
however, for prospective employees or volunteers to complete an application that inquires after 
their criminal histories. Therefore, staff finds that requiring prospective employees or volunteers 
to complete an application that inquires after their criminal histories is a new program or higher 
level of service. 

Screening employees: Subdivision (b)(l) of the test claim statute states, "The [local agency] ... 
shall screen, pursuant to Section 11105.3 of the Penal Code, any such prospective employee or 
volunteer having supervisory or disciplinary authority over any minor, for that person's criminal 
background." The screening procedure of section 11105 .3 is stated in subdivision (b) as follows: 

Any request for records under subdivision (a).shall include the applicant's 
fingerprints, which may be taken by the requester, and any other data specified by 
the department [DOJ]. The request shall be on a form approved by the 
department, and the department may charge a fee to be paid by the employer, 
human resource agency, or applicant for the actual cost of processing the request. 
However, no fee shall be charged to a nonprofit organization .... 37 

As to the DOJ fee, the test claim statute states that no fee is required for a prospective 
volunteer. 38 

Likewise, subdivision (b )(2) of the test claim statu~e states, "Any local agency requests for 
Department of Justice records pursuant to this subdivision shall include the prospective 
employee's or volunteer's fingerprints, which may be taken by the local agency, and any other 
data specified by the Department of Justice. The request shall be made on a form approved by 
the Department·of Justice.'' 

Subdivision (b)(2) predates the test claim statute, so if the local agency elected to screen a 
prospective employee or volunteer, the local agency was required to comply with the procedure 
in (b)(2). As discussed above, however, enactment of the test claim statute made the screening 
mandatory for local agencies. Therefore, as a new requirement, staff finds that local agency 
screening of employees or volunteers for positions. having supervisory or disciplinary authority 
over minors is a new program or higher level of service. The screening procedure outlined in 
Penal Code section 11105.3 and subdivision (b)(2) of the test claim statute requires forwarding 
to DOJ the follow,ing: (1) the prospective employee's or volunteer's fingerprints, (2) any other 
data specified by DOJ on a DOJ form, and (3) DOJ's fingerprint processing fee39 (except that no 
fee is required for a prospective volunteer).40 

· 

36 The offenses are now listed in Public Resources Code section 5164 subdivision (a)(2). 
37 Penal Code section 11105 .3, subdivision (b ). The current DOJ fee is $32: See 
<http://www.ag.ca.gov/fingerprints/fonns/fees.pdf.> [as of October 3, 2005] (Exhibit D). 
38 Public Resources Code section 5164, subdivision (b)(2). 
39 Penal Code section 11105.3,.subdivision (b). 
40 Public Resources Code section 5164, subdivision (b)(2). 
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Issue 3: Does the test claim statute impose "costs mandated by the state" within the 
meaning of Government Code sections 17514 and 17556? 

In order for the test claim statute's activities to impose a reimbursable state-mandated program 
under article XIlI B, section 6 of the California Constitution, the activities must impose increased 
costs mandated by the state.41 In addition, no statutory exceptions as listed in Government Code 
section 17556 can apply. Government Code section 17514 defines "costs mandated by the state" 
as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after Juiy 1, 1980, as a result of any statute enacted on or after January 1, 1975, 
or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new progran1 or higher level of service of an 
existing program within the meaning of Section 6 of Article XIII B of the 
California Constitution. 

In its test claim, claimant states that it "hired 122 employees whose fingerprints had to be 
processed by the DOJ pursuant to Section 5164 of the Public Resources Code at a cost to the 
City of $3904.00. It is estimated that the City will incur a total cost of approximately $32,000 to 
achieve compliance with the Code during this current fiscal year (07/01/2001 to 06/3012002)." 
Therefore, the claimant has shown costs sufficient to state a claim.42 

The final issue is whether the test claim statute imposes costs mandated by the state within the 
meaning of Government Code sections 17556 and 17514. 

The test claim statute requires local agencies to: 

• Require each prospective employee or volunteer who would have disciplinary or 
supervisory over minors "to complete an application that inquires as to whether or not the 
individual has been convicted of any offense specified .... " 

• Screen, pursuant to Penal Code section 11105.3, prospective employees or volunteers 
who would have supervisory or disciplinary authority over minors. Penal Code section 
11105.3 outlines the screening procedure: "The request [for fingerprint processing] shall 
be on a form approved by the department, and the department may charge a fee to be paid 
by the employer, human resource agency, or applicant for the actual cost of processing 
the request." As stated above, the screening procedure consists of forwarding to DOJ the 
following: · 

1. the prospective employee's or volunteer's fingerprints; 

2. any other data specified by DOJ on a DOJ form, and; 

-""-
41 Kern High School Dist., supra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra, 
44 Cal.3d 830, 835; Government Code section 17514. 
42 The claimant must incur a minimum of$1000 to file a claim. Government Code section 
17564, subdivision (a). 

10 

O l -TC-11 Local Recreational Areas: Background Screenings 
Final Staff Analysis 



• For prospective employees only, paying DOJ's fingerprint processing fee43 (no fee is 
required for a prospective volunteer).44 

. 

Applications: Requiring local agencies to require each prospective employee or volunteer who 
would have supervisory or disciplinary authority over minors to complete an application that 
inquires as .to whether or not the prospective employee or volunteer has been convicted of any 
offense specified in Public Resources Code section 5164, subdivision (a),45 is a new state­
mandated activity, and none of the exceptions in Government Code section 17556 to finding 
costs mandated by the state apply to it. h1 order to comply, local agencies must revise·and print 
job applications that inquire as to the applicants' criminal history. This would be a one-time 
activity. Therefore, staff finds that this one-time activity imposes "costs mandated by the state" 
within the meaning of Government Code sections 17514. · 

Screening Employees: The issue is whether local agencies that request the background 
screenings from DOJ have the authority to charge a fee to prospective employees within the 
meaning of Government Code section 17556, subdivision (d), or have offsetting savings within 
the meaning of Government Code section 17556, subdivision (e). 

fu interpreting a statute, the Commission, like a court, focuses on its plain meaning. 

[W]e look to the intent of the Legislature in enacting the law, being careful to give 
the statute's words their plain, commonsense meaning. If the lariguage of the 
statute is not ambiguous, the plain meaning controls and resort to extrinsic 
sources to detern1ine the Legislature's intent is unnecessary. 46 

Public Resources Code section 5164 states that the local agency "shall screen, pursuant to 
Section 11105.3 of the Penal Code, any ... prospective employee or volunteer .... " According 
to Penal Code section 11105.3, DOJ's fee for screening may be paid by "the employer, human 
resource agency, or applicant for the actual cost of processing the request.'.47 The fee authority 
in 11105.3 is authority for a fingerprint-processing fee granted to DOJ. 

The plain meaning of section 11105.3, however, does not grant the local agency fee authority for 
this screening, nor does it expressly grant the local agency authority to pass on the cost of the 
DOJ- screening to a prospective employee. 

The legislative history of-Public Resources Code section 5164 indicates that when section 5164 
was enacted (Stats. 1993, ch. 972), the Legislature intended that local agencies have fee authority 

43 Penal Code section 11105.3, subdivision (b). 
44 Public Resources Code section 5164, subdivision (b)(2). 
45 These offenses were listed in former Penal Code section 11105.3 prior to Statutes 2004, 
chapter 184. 
46 in re Jennings (2004) 34 Cal. 4th 254, 263 (Exhibit D). 
47 Penal Code section 11105 .3, subdivision (b ), as amended by Statutes 1992, chapter 1227. 
Prior to this amendment, section 11105.3 stated that DOJ may charge a fee to be paid by "the 
requester." 
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for the background screening, 48 even though this original statute made the screening provision 
permissive (and prohibited hiring an employee or volunteer who had been convicted of specified 
crimes). However, neither the plain meaning of section 5164, nor section 11105.3 of the Penal 
Code support this stated legislative intention. 

Therefore, stafffinds that the test claim statute imposes "costs mandated by the state" within the 
meaning of Government Code sections 17514 and 17556 for the activity of screening prospective 
employees by submitting to DOI the required fingerprints, form(s), and fee paid by the local 
agency. Reimbursement would not be required if the DOI fingerprint processing fee were paid 
by the applicant rather than the local agency because the local agency would not incur the cost. 

Local agencies do not incur costs for submitting fingerprints of prospective volunteers to DOJ 
because Public Resources Code section 5164, subdivision (b )(2) precludes the DOJ fee for 
volunteers. Thus, as to prospective volunteers that must be screened, staff finds that the local 
agencies do not incur DOI-imposed fingerprint processing costs, and therefore are not subject to 
costs mandated by the state for screening prospective volunteers. 

Conclusion 

Staff finds that the test claim statute imposes a reimbursable state-mandated program on local 
agencies within the meaning of artiqle XIII B, section 6 of the California Constitution and 
Government Code sections 17514 and 17556 for the following-activities: 

• Requiring each local agency to have each prospective employee or volunteer who would 
have supervisory or disciplinary authority over minors to complete an application that 
inquires as to whether or not the prospective employee or volunteer has been convicted of a 
any offense specified in Public Resources Code section 5164, subdivision (a). (Pub. Res. W 
Code, § 5164, subd. (b)(l)). This means that local agencies must perform the one-time 
activity ofrevising and printing job applications that inquire as to the applicants' criminal 
history. · 

• Screening, pursuant to Penal Code section 11105.3, prospective employees and 
volunteers who would have supervisory or disciplinary authority over minors. The 
screening procedure for these individuals requires submitting the following to DOJ: (1) 
the prospective employee's or volunteer's fingerprints, (2) any other data specified by 
DOJ on a DOJ-approved form, (3) for prospective employees only, payin~ the DOJ's 
fingerprint processing fee (no fee is required for a prospective volunteer). (Pub. Res. 
Code,§ 5164, subds. (b)(l) & (b)(2)). 

Recommendation 

Staff recommends that the Commission adopt this analysis and approve the test claim. 

48 Senate Committee on Appropriations, Analysis of Assembly Bill 1663, as amended· August 18, 
1993 (1993-1994 Reg. Sess.), page 1 (Exhibit D). 
49 Public Resources Code section 5164, subdivision (b )(2). 
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NARRATIVE DESCRIBING ALLEGED MANDATE 

Prior to. Qctober·2001, Section 5164 of the Public Resources Code provided an agency· 
such as the City of Los Angeles Depar:tment of Recreation.and·Par.ks withtheauthority,to 
screen..an·,Jndividual :for the purpose of ensuring that it did not hire a person as an 
eri]piqy~~'.'.br\/6iuhteer, at its recreational facilities, whp would have authority over any 
minor and whq had a criminal background specific to Section 11105.3 of the Penal Code. 
(An individ.ual can:'be. screened by requesting the Department of. J,ustice, t<?. furnish any 
criminal history record it has on a prospective employee or volunteer. ·Such a:request 
necessitates taking the fingerprints of the individual and sLi.bmitfing the fingerprints to the 
DOJ for processing. The DOJ does not charge a fee to fulfill the request for the record·of 
each prospective volunteer .. The DOJ charges a fee of $32.00 tci fulfill the request for the -
record o~ each prospective employee.) 

Governor Gray Davis' approval of Assembly Bill No. 351 in October of 2001 amended 
Section 516~fofthe.Public Resources Code to.require, rather than authorize, a'ii agency 

_ ·such as the City of Los Angeles Department of Recreation and Parks to screen specific 
prospective employees or volunteers for their criminal background. 

It is contended that s·ection 5164 of the Public Resources Code, .. as amended, has 

·e 

imposed a unique requirement on lqcal governments 9perating recreational facilities that ~ 
does not apply generally to all entities operating recreationai facilities within the state. In W 

·other wor9~.:,SeQtiqr.i;$164 ci(the·,,e4blic Reso.urce~2 G:od~: .. ~as amended,--lmposes anew. 
program upon·local ·governmeht{'\pr0g·ram"-is used: herein as it was defined by County of· 
Los Angeles v, State ofCalifornia (19~7) 4~ Cal.3d 46 and as affirmed in de'finitio1_1 by 't~ltY 
ofsa6'rameiitd'v.·srntedfcaHfo'rnia'.:Y1'99o) 5oca1.3d' !:51): ., · - ... - .. _,,_ ·'.. .. - -.. 

. ' .. , .. 

-_As of November of 2001, the City of Los Angeles bepartnient of Recreation and Parks has 
hired 122 employees whose fingerprints had to be processed by the-OOJ pursuant to 
section. 51 El:4':of ;the.· PupJiq Reso;urces Gode, aFa cost :to the City ,at_ -$3904 .oo .. _;It is. 
estimated •. that the· City will incur a total· cost of approximately $32,000 to achieve'' 
compliance with the Code during this current fiscal year (07/01/20Ci1'to 06/30/2002). 

At this time, no state constitutional provisions, federal statutes or executive orders, or court 
decisions, other than those already referenced above, that would impact the alleged 
mandate are known fo 'the City of Los Angeles Department of Recreation;and·P·arks: 

.... ' ... .. .. ·. --
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DECLARATION 

By my signature, l do hereby certify, i.mder penalty.of perjLiry,th?at the cosfi'ncurred.by.the 
City to comply with Section 5164 of the Public Resources Code as stated in the attached 
"Narrative Describing Alleged Mandate" is true.·and cqrfect. TarhWHlirig aria aj:)le 'tcftestify 
to the matter. · ' · · · · · . ' · 

VERONICA VELA, Chief Clerk 
City of Los Angeles 
Department of Recreation & Parks 
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Ch. 777 .-2-

The people ~!(he State of California do enact' as folldws: 

SECTION I.· Section 5164 of the Public Reso\U"ces Code is 
amended to read: · 

5164 .. (a) A county or city or city and county or special distri.ct shall 
not hire a pei:Bon' for'emplo:Ynien~ or liilil·a voli.mteer'tc\'j:ieffimii semces, 
at.a county or. oity or city.and. county or·speciaJ,districfoperated·park; 
pla~grounji, ~~ationa,l.penter, or b~~ch .useq .fqr recreajional purp()~es, .· 
in a position having super.visory or disciplinary authority over any 
minor, if that person has been convicted of any offense specified in 
paragraph (1) of subdivision (h) of Sectiqn 11105.3 of the Penal Gode, 
or any offense specified in paragraph (3)'of subdivision (h) of Section 
11105.3 of the Penal Code; However, this section shall not apply to a 
miBdemeanor conviction und~~ .paragraph (j) of subdivisfon (h) of 
Section 11105.3 of the Penal Coae·unless that person has a total of three 
or more misdemeanor or felony convictions specified in Section 11 105 .3 
of the Penal Code within the immediately preceding I O,year period. 

(b) (1) To give effect to this section, a county or city or city and 
county or special district shall require each such prospective employee 
or volunteer to complete an application that inquires as to whether or not 
that individual has been convicted . of any offense specified in 
subdivision· (a). The county ·or Gjty or city and county or special district 
shall screen, pursuant to Section 11105 .3 of the Penal Code, any such 
prospective employee or volunteer, havirig supervisory or disciplinary 
authority over any minor, for thatperson 's criminal background. 

(2) Aily local agency requests for Department of Justice records 
pursuant to this subdivision shall include the prospective employee's or 
volunteer's fingerprints, which may be taken by the local agency, and 
any other data specified by the Department of Justice. The request shall 
be made on a form approved by the Department of Justice. No fee shall 
be charged to the local agency for requesting the·records of a prospective 
volunteer pursuant to thl.s subdivision. 
· SEC. 2. Notwithstanding Section 17610 of the Government Code, 

· if the Commission on State Mandates determines that this act contains 
costs m·andated by the state, reimblll'Sement to local agencies and school 

. districts for those costs shall be made pursuant to Part 7 (commencing 
with Section 17500) ofDiviBion 4 of Title 2 of the Government Code. 
If the statewide ·cost of the claim for reimbursement does not exceed one 
million dollars ($1,000,000), reimbursement shall be made from the 
State Mandates Claims Fund. 
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Assembly Bill No. 351 

CHAPTER 777 

An act to amend Section 5164 of the ~ublic Resources Code, relating' 
to pru:ks and recreation. 

[Approved by Governor October 12, 2001. Filed 
with Secretary of State October 13, 2001.] 

LEOISLATlVE COUNSEL'S; DIGEST. 

AB 351, La Suer. Local recreational. areas: personnel:. prior 
criminal convictions. 

( l) Existing law prohibits a county or city or city ·and county or· 
special district, in connection with the operation of a park, playgroilnd, 
recreational center, or beach used for recreational purpos~s, f\"om.hirip.g · 
for employment or as a volunteer· any' person in a position haxing 
sup.ervisory or disciplinary authority over any minor, if the p;:rsori has 
been convicted of specified crimes, and authorizes· a·'Cotinry;· city, city. 
and county, or special district to screen, in accordance with speCi:fied.Jaw, 
any· such prospective employee or volunteer for their, criminal 
background. . .. , . 

This bill would require ii county or city oi e:iiy'iul.d. cou~ty oi' Special 
district to require that each such prospective employee' or volunteer 
complete an application that inquires as to whether or not that individual 
has been convicted of any of those Sj:\ecified crimes, and would require, 
instead ohuthorize, each o~those ell~qes to ~ct,~e¥ .. B.p.~.suc,~,P.~~,P~ctive 
employee or volunteer, havmg supe!V18ory or ~.c1p'linary aufaonty over 
any minor, for that person's criminal backgrciuna ·The bill would also 
make a technical, correcting change. By imposing a.new duty•oil' local 
agencies implementing its provisions, th~ b.il\ .· would impose. a 
state-mandated local program. · . 

(2) The California Constitution ·requires the state to reimbutse local 
agencies and school districts for certain costs miindiltbd ·by the state. 
Statutory provisions establish procedures · for~ making' that 
reimbursement, including the creation of a State Mandates Claims' Fund 
to pay the costs of mandates that do notexc~ed $i;ooo,ooo stiiiewiqe and 
other procedures for claims whose statewide costS'exceed $1,000,000~ . 

This bill would provide that, if the ColIIIillssfon on' State Mandates 
determines that the bill contains costs . mandated by tl:te state, 
reimbursement for those .costs shall be made pursuant to ,these statutory 
provisions. · 

, ....... -...... , ... ~:.:·:;.~···· . 
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11105.3. (a) Notwithstanding any other law, a human resource agency 
or an employer may request from the Department of Justice records of · 
all convictions or any arrest pending adjudication involving the · 
offenses specified in subdivision (h) of a person who applies for a 
license, employment, or volunteer positi(JD, in which he or she would 
have supervisory or disciplinary power civ~r a niinor or any person 
under his or her care. The department shall furnish the informatiOn 
to the requesting employer and shall also· send a copy of the 
information to the applicant. · 

(b) Any.request for records under subdivision (a) shall include 
the applicant's fingerprints, which may be taken by the requester, 
and any other data specified by the department. The request shall be 
on a form approved by the departnient, anq the.department,inay charge 
a fee to be paid by the employer, huniaii fesource·ageiicy, or applicant 
for the actual cost of processing the request. Hq;Wever; no fee 
shall be charged a nonprofit organization. the dei:>a.rti'rient shall· 
destroy an application within six months .after:the requeste;d , 
information is sent to the employer and applicant. . 

(c) (I) Where a request pursuant to this section.reveals that a 
prospective employee or volunteer has been convitted cif an offense 
specified in paragraph (1) of subdivision ·(h); and .where the agency 
or employer hires the prospective emplciyee'~f volUilteer, the agei:i_cy 
or employer shall notify the parents or g&ill'~ims of~y riilllor who, 
will be supervised o:r disciplined by the. eqipfoyee or:volunteer. , The 
notice shall be given to the parents or gtiardians with whom ithe child 
resides, and shall be given at least 10 days prior to the day that 
the employee or volunteer begins·hisqr h~t~uties or.tasks. . 
Notwithstanding any other provision oflaw, any person who conveys or 
receives information in good faith conformity with this· section is 
exempt from prosecution under Section 1.1142, or. 11,1.4~ .fc:it th.~t .. 
conveying or receiving of informatiorl:., No~ttlistiW.ctiD,'g ~ubdivision 
{d), the notification requirements of this subdi:vision shall·apply as . 
an additional requirement of any other provision of law requiring 
criminal record access or dissemination of crimillaJ. history · · 
inforination . 
. (2) The notification requirement pursuant to paragraph (1) shall 

not apply to a misdemeanor conviction for violiating Section 261.5 or 
to a conviction for violating Section 262 or 273.5. Nothi.Iig in this 
par~graph shall preclude ari employer from requesting records of 
convictions for violating Section 261.5, 262, or 273.5 from the 
Department of Justice pursuant to this section. 
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(d) Nothing in. this section supersedes any law requiring criminal 
record access or dissemination of criminal history information. In 
any conflict with ooother statute, dissemination of criminal hiStory . 
information shall be pursuant to the mandatory statute. This 
subdivision applies to, but is not limited to;-requirements pursuant 

. to Article 1 (commencing with Section 1500) of.Chapter-3'.of; and 
Chapter 3.2 (commencing with Section 1569).andChapter3.4 · •· 

·(commencing with Section 1596.70) of, Division 2 of, aticlSection 1522 
of, the Health and Safety Code, and Sections 8712, -8811, and·8908 of 
the Family Code. · 

(e) The departm~nt may adopt regulations to implement the 
provisions of this section as necessary. 
· ( f) As used in this section, "employer" ,means any nonprofit · 

corporation or other organization specified .by the Attorney General ·· 
which employs or uses the services of volUn.teers in positions in · 
which the volunteer or employee has supefvisory or discip~ary power. 
over a child or children. 

(g) As used in this section, "human resourceagency'!means a · 
public or private entity, exclUding any agency. responsible for 
licensing of facilities· pursuant to the California Commu.i:rity. -Care 
Facilities Act (Chapter 3 (commencing with Section 1500)), the 
California Residential Care Facilities for the Elderly Act(Chapter .,_ 
3.2 (commencing with Section 1569))\' Ghapter:3:0l (commeri.cing with 
Section 1568.01), and the California.Child Day Care,F.acilitiesAct 
(Chapter 3.4 (commencing with Section 1596.70)) •ofiDivision.2 of the 
Health and Safety Code, responsible for.determining the character and 
fitness of a person who is (1) applyiiigfor a license;, employment;·:. 
or as a volunteer within the human services field that involves the·· · 
care and security of children, the elderly, the handicapped; or the 
mentally impaired, or (2) applying to adopt a child or to be a foster 
parent. 

(h) Records of the following offens'es shall be furnishe<hi.s :,,, 
provided in subdivision (a): · 

(1) Violations or attempted violations of Section 220, 261.5, 262; 
273a, 273d, or 273.5, or any sex offense:Iisted in Section290, · 
except for the offense specified in subdivision ( d) of Section !243 .4. 

(2) Any crime described irJ. the Califomial:Jniform'Controlled 
Substances Act (Division 1 O.{ commencing with Section: Ll 000) ofthe 
Health and Safety Code), provided that, except as otherWise,provided 
in subdivision ( c ), no record.of a misdemeanor conviction shall be . 
transmitted to the requester unless the subject of the request· has a· 
total of three or more misdemeanor or felony convictions defined in 
this section within the immediately preceding 1 Q.year period or has 
been incarcerated as a result of any of those convictions Within the 
preceding 10 years. 
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(3) Any felony or misdemeanor conviction within W years of the 
date of the employer's request under subdivisfon (a) or any felony 
conviction that is over 10 years old if the subject 'Of the request 
was incarcerated within I 0 years of the employer's request,:.for a 
violation or attempted violation of.Chapter.3 (commencing with 
Section 207), Section 211 or 215, wherein ·it is charged and proved 

. that the defendant personally used a deadly ·ofdangerotis weapon, as 
· provided in subdivision (b )of Section 12022; in the commission of 

that offense, Section 217 .1, Cbaptef 8 (commencing with Section 23 6), 
Chapter.9 (commencing with Section 240), and for a violation of ~y 
of the offenses specified in subdivision (c) ·of.Section 667.5, 
provided that no record of a misdemeanor conviction shall be . 
transmitted to the requester unless the subject ofthe request 11rui: a 
total of three or more misdemeanor or fel_ony 1conviCtioris defined in 
this section within the immediately preceding' 10-yeat period or has 
been incarcerated for any of those convictions Within"the.preceding 
.10 years . 
. ( 4) A conviction for a violation or attempted vielation of an 
offense committed outside the State of California shall befurnished 
if the offense would have been a crime as defined.in: this section if 

·committed in California. 
(i) Except ·as provided in subdivisiori ( c); any criininal history· 

information obtained purstiantto,fuis·section is confidential il'ndno 
recipient shall disclose its contents other than· for .. the :tmtpese for ·· 
11105 .3. (a) Notwithstanding any. other Iaw: a hili:i'.lan resource agency 
or an employer may request from·the·Depattment ofdUstice records of 

· all convictions or any arrest pending a(fjudication invo'iving the ·. 
offenses specified in subdivision.(b.) of a personwho applies for a 
license, employment, or volunteer position,-in which he orishe wotild 
have supervisory or disciplinary.ipower over a ·minor or any person 
under his or her care. The department shall furnish the information 
to the requesting employer and shall also·send a copy of.the 
information to the applicant. 

(b) Any request for records under subdivision(a) shall·include : 
the applicant's finge!Prints, which may be taken by the·requester, 
and any other data specified by the department. The·request'shall be '" · 
on a form approved by the departmerit,.and.the department inay· charge . 
a fee to be· paid by the employer, human resource agency,:or applicant 
for the actual cost ofprocessing.therequest:"However,'no fee · 
shall be charged a nonprofit organization. ·The department shall 
destroy an application within six months after the requested'.': .. 

. information is sent to the employer· and applicant. 
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(c) (1) 'Where a request pursuant to this section reveals that a 
prospective employee or volunteer has been convicted of aft offense 
specified in paragraph (1) of subdivision (h), and where the agency· 
or employer hires the prospective employee or volunteer, the agency 
or employer shall notify the parents or· guardians of any minor. who· 
will be supervised or disCiplined by the employee or volunteer. The 
notice shall be given to the parents or gliardians•withwhoi:ri the· child 
resides, and shall be given at leaSt 10 days prior to the day that · 

· the employee or volunteer begins· his or her duties or tasks.: · 
Notwithstanding any other provision bflaW; any person who conveys or 
receives information in good faith cciriformity With this ·section is 
exempt from prosecution under Section 11142ot·B143 for that 
conveying or receiving ofinfomiation. Notwithstahdirig subdivision 
(d), the notification requirements. of this subdivision shall apply as 
an additional requirement of any other provision of law requiring 
criminal record access or dissemination of criminal history 
information. · 

(2) The notification requirement pursilahtto'paragraph (l) shat! 
not apply to a misdemeanor conviction for violating Section 261.5 or 
to a conviction for violating Section 262 or 273.5. Nothing i'nthis'' · 
paragraph shall preclude an employer from requesting records of 
convictions for violating Section 261.5, 262, or 273.5 froi:ri the 
Department of Justice pursuant to this section. ;·. · ·'· · 

(d) Nothing in this section supersedes any law requiririg cririiinal 
· record access or dissemination of criminal history' information: In 

any conflict with another statute, dissemination of criiiliil.al'histciry 
information shall be pursuant to the manda:toty statute: This 
subdivision applies to, but is not limited to, requirements pursuant 
to Article 1 (commencing with Section 1500) of Chapter 3 of; and 
Chapter 3.2 (commencing with Section 1569) and Chapter 3.4· 
(commencing with Section 1596.70) of, Division 2 of, and Section 1522 
of, the Health and Safety Code, and Sections 8712; 88H; and 8908 of 
the Family Code. 

( e) The department may adopt regtifations to implement the 
provisions of this section as necessary. · 

(f) As used in this section, "employei:"1neims ariy nonprofit 
corporation or other organization specified by the Attorney General 
which employs or uses the ser'ViCes 6fvolilri.teers in positions m· 
which the volunteer or employee has super'Visoty or disciplinary power 
over a child or children. 

·- ~ ·:,•;.".!•" 'o. 
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(g) As used in this section, "human resource agency" means a 
public or private entity, excluding any agency responsiple for 
licensing of facilities pursuant to the California Community Care 
Facilities Act (Chapter 3 (commencing :with Section 1500)); the 
California Residential Care J'.acilities for the Elderly Act ~~hapter 
3.2 (commencing with Section 1569)}, Ghapter 3.01 (comniencingwith 
Section i 568.01), and the California.Chi\d Day-Care Facilities Act 
(Chapter 3.4 (commencing with Section· 1596.70)) of Pivision 2 ofthe 
Health and Safety Code, responsible for determining the character-m:J.d -
fitness of a person who is (I) applying for a license; employment, 
or as a volunteer within the human services field that involves the 
care and security of children, the elderly,, the haildicapped, or the.· · ,_._., 
mentally impaired, or (2) applying to adopt a child or,to be a foster 
parent. . _, -.- · . : . 

(h) Records of the following offenses shall.be furnished as. 
provided in subdivision (a): ; 

(I) Violations or attempted violations of Section 220, 261.5, 262, 
273a, 273d, or 273.5, or any sex offense listed in Section 290, 
except for the offense specified in subdivision (d) of Section 243.4 .. 

(2) Any crime described in the California Uniform Controlled 
Substances Act (Division I 0 (commencing with Se_ction 1-1000) of the 
Health and Safety Code), provided that; except as otherwise provided 
in subdivision ( c ), no record of a misdemeanor conviction shall be 
transmitted to the requester unle~s,the si,(pj~ct-ofthe req'\l,esthas a -
total of three or more misdemeanor or f~lony c~nvictio1:15 defined in 
this section within the immediately preceding 10-year period Qr has 
been incarcerated as a result of any of those convictio:\'J.S within the 
preceding 10 years. 

(3) Any felony or misdemeanor conviction. within 10 years of the 
date of the employer's request undersubdivision (a) or any felony -
conviction that is over 10 years old ifthe subjectofthe request 
was incarcerated within 10 years of the employer's.request, for a 
violation or. attempted violation of Chapter 3 (commencing with 
Section 207), Section 211 or 215, wherein it is charged and proved · 
that the defendant personally used a deadly or dangerous weapon, as 
provided in subdivision (b) of Section 12022, in the commission. of_ 
that offense, Section 217. I, Chapter 8 (gom,mencing with Section 236), · 
Chapter 9 (commencing with Section 240), and fora yiolation of any 
ofthe offenses specified in subdivision(c)ofSection 667.5, 
provided that no record of a misdemeanor conviction shall be 
transmitted to the requester unless the subject of the request has a 
total of three or more misdemeanor or felony convictions defined in 
this section within the i.rllmediately preceding 10-year period or has 
been incarcerated for any of those convictions within the preceding 
10 years. 
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(4) A conviction for a violation or attempted violation of an 
. offense committed outside the State of California shall be furnished 
if the offense would have been a crime as defined in this section if 
committed in California. 

(i) Except as provided in subdivision (c), any criminal history 
information obtained pursuant to this section is confidential·and no 
recipient shall disclose its contents other than for the purpose for 
which it was acquired. 
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.,,.~)'lT Oj,." 
EXHIBIT B 

0 ~ . 
t'C•.~\ 

.tlllllllllll DEF'ARTMENT OF' GRAY DAVIS, GCJVERNCIR 
.• "~~,..,,,..,i,. F" I N A N C E-----9-1_5_L_S_TR-E-E:T_ll_SA_C_RA_M_E-NT-c--::-DA'.""":'"ll -::9:::-5::-8 :-, 4;--3::-:7=::0=--::5..:.11::-=www-=.-=c..:.cF".=:,c~ ... '-'. G.=:o.:...;v 

May 1, 2002 

Ms; Paula Higashi 
· Executive Director 
Commission on State Mandates 
980 Ninth Street. Suite 300 
SacramentorCA 95814, . ·. '· 

Dear Ms Higashi: 

'MAY OJ 2002 . . 
COMMISSION ON 

. STATE MA "'')ATF:S 

As requested in ·your letter of February 19, 2002, the Department of Finance (Finance) .has 
. reviewed the test claim submitted by the Glty of.Los Angeles (claimant) asklngthe .Cornn:ilssion . 

to determine whether specified costs incurred under Chapter No. 777, Statutes of 2001 (AB 
351, La Suer),.are reimbursabl~.,Stat1:1 mandated,qosts (Claim No. CSM-01-r_q,.11, ".Local ·· 
Recreation :Areas;:.Background Screenings~). Commencing with page qqe .qf frie t19s,tclaim,· the 

.. claimant has identified the following new duty, which It asi;;e.rts is ~ relmt>ursable Stat~ r:nandate: 

o Local agencies are required to screen specified prospective employees or volunteers 
through the Department of Ju.sties. · · 

As a result of our review, we have concluded that the statute may have resulted In cos~ . · . 
· mandated by the State. If the Commission reaches the same cqnclusion r:Jl Its hearing :on the · 

matter, the nature and extent of the specific activities required can be addressed in the . 
parameters and guidelines which will then have to be developed for the program. . . . . ~ 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties Included on the malling list which accompanied your March 21, 2002, letter have 
been provided with copies of this letter via either United States Mall or, in the case of other · 
State agencies, lnteragency Mall Service. 

If you have any questions regarding this letter, please contact Matt Paulln, Principal Program 
Budget Analyst at (916) 322-2263 or Tom Lutzenberger, State Mandates Claims Coordinator for 
Finance, at (916) 445-8913. 

-Sincerely, 

~~~ 
Connie Squir~ i:) · 
Program Budget Manager 

Attachments 
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AttachmentA . 

DECLARATION OF MATT PAULIN 
DEPARTMENTQf.,.F,NANCf:,,,, .. , 
CLAIM NO. CSM-01,;TC~11. . .. 

_,,_.·, 

.•, ~; .. : . 

' t~· ! ' . 
1. I am currently ·amployecj by the State of Ci:illfomla; Department of Finance{Finar:ice ), am 

famllia1;1 w:lttfthe(.l@e$i)~f;Flr\ance, and am authorized to make this declaration. qn behalf•· 
of Finance. · ·· · ).' · ., .· .. ':i> · 

.. ,.,1·. 

2. We concur that the Chapter No. 777, Statutes of 200.1 (AB 351, La· Suer);: sections ;: · 
relevant to this claim are accurately quoted In the test claim'submltted by claimants and, 
therefore, we do not restate them In this declaration. · ;m · : · 

3. Attachrjient B. l~ 'a triJe 'c~py bf Flilance's analysis' of'AB 351 prior to Its enE!'ctment as. 
c~apter:'Nc:i!·"!717',"SU'!tutes·of 2001-; (AB 351, .. wa1 Su'er~: .. · ·-·. , · · . · - . 

·· " ;;:._ · ·.'. ,.,_- .~- ,. · ··1;,.··· ;~1r··:· .~J':) :.: :. · .- ·· ).:.· ·'.~;::J.1.-.:; ·.~-·-. :.·· ~- .. :r~:-:·'.:·s 1· .. ,;;\\··· .. 

I certify u[ftj~r P.erieiJ.ty of perjury tti~t the factS. set fortti· ih':the for~gohig' ·are trua'·Eihd correcfof 
mY 'qv.in·K:doW!~gge ~x.cepr·as''te the1 riiatterftnerein sta'ted a~Hnfofuiation ar•oelleflahd; ·as ·to 
thosemattera7'1'betlev~tnem'to·betru'ef· · ·· ·, ,,,, · .";,,. :>r': ..... ,.. ···· · · ·;,. :·.· 

Matt Paulin··· · : · ·· ·. , .. · ...... 
Prinblpal'Program Budget' Analyst 
Sacramento CA •· ., · '" · · · ' - : 

~' .. 

. ,·. 
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I . 

~.;; .. 

PROOF OF SERVICE 

Test Claim Name: Local Recreation Areas; Background Screenings 
Test Claim Number: CSM-01-TC-11 . 

I, the undersigned, declare as follows: 

I, Evelyn McClain; am employed in the County of Sacramento, State of California, I am 
18 years of age or older and not a party to the within entitled cause; my business address is 
915 L Street, 8 Floor, Sacramento, CA 95814. 

On May 1, 2002, ·I served the attached recommendation of the Department of Fina rice in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to claimants and non-State agencies enclosed In a .sealed envelope with pt;)stage·thereon 
fully prepaid in'the United States Mall at Sacramento; California; and (2) to State.agencies in the 
normal pickup location at 915 L Street, 8th Floor, for lnteragency Mall Service, addressed as · 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-29 . 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1 ODO 
Sacramento, CA 9.5814 

County of Los Angeles· 
Department of Auditor-Controller 
Kenneth Hahn Hall of Administration 
Attention: Leonard Kaye 
500 West Temp'le Street, Suite 525 
Los Angeles, CA 90012 

Wellhouse and Associates 
Attention: David Wellhouse 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

B-8 
State Controller's Office 

· Division of Accounting & Reporting 
Attention: William Ashby· 
3301 C Street, Room 500 

. Sacramento, CA 95816 

SB 90 Service 
C/O David M. Griffiths & Associates 
Attention: Allan Burdick 
4320 Auburn Boulevard, Suite 200 
Sacramento, CA 95841 · 

County of San Bernardino 
Office of Auditor I Controller I Recorder 
Attention: · Marcia Faulkner 
22z'West HospltalitY Lane, Fourth Floor 
San Bernardino, CA 92415 - 0018 

·-I-declare under penalt}• of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on May 1, 2002, at Sacramento, 

,M , b. ~ 
California. a@:. . 

v \ V---1.A---::::;::::...--
~E:ve:b~lrc~C~la~in~~~===============--~ 

·- .. ·: -~.... . 
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BILL LOCKYER 
Attorney Gel)eral 

EXHIBIT C 

State of California 
DEPARTMENT OF JUSTICE 

BUREAU OF CRIMINAL IDENTIFICATION AND INFORMATION 

Shirley Opie 
Assistant Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: 01-TC-1 l 

Dear Ms. Opie: 

March 7, 2002 

4949 BROADWAY 
P.O. BOX 903417 

SACRAMENTO, CA 94203-4170 
Public: (916) 227-2222 · 

Facsimile: (916) 737-2129 
(916) 227~3 857 

RECEIVED 

MAR 11 ·2002 

COMMISSION ON 
STATE' MANDATES 

. The I?epartment of Justice (DOJ) has reviewed the test claim submitted by the City of 
Los Angeles Department of Recreation and Parks concerning Public Resources Code section 
5164. 

Though Public Resources Code section 5164 was amended by Chapter 777, Statues of 
2001, the change does not modify DOJ processing procedures. As such, the DOJ is submitting a 
statement of non-response to the Commission on State Mandates. 

Also, please revise my mailing list information as follows: 

Room Gl 11; 
Telephone Number 916-227-3857. 

Sincerely, 

d-6~~ . 
GARY COOPER, ifr'ure~u Chief 
Bureau of Criminal Identification and Information 

For BILL LOCKYER 
Attorney General 
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BILL ANALYSIS 

Date ·of Hearing: April 14, 1993 

ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT 

Sam Farr, Chair 

AB. 1663 (Napolitano) - As Amended April 12, 1993 

ASSEMBLY ACTIONS: 

COMMITTEE L. GOV. ' VOTE> COMMITTEE PUB. S. VOTE> 

Ayes: > Ayes: > 

Nays: >· Nays: > · 

COMMITTEE W. & M. VOTE> COMMITTEE VOTE 

Ayes: > 

Nays: > 

SUBJECT: Prohibits city or county· employment of persons convicted of 
certain offenses. 

DIGEST 

Existing law: 

EXHIBIT D 

AB 1663 

1) Allows a human resources agency or employer to request Department of 
s Justice records of all corivictions or any arrest invoiving any sex 

crimes, drug crimes or crimes of violence of a person who applies for a 
license, employment, or volunteer position, in which he or she would 
have supervisory or disciplinary.power over a minor or any person under 
their care. -

2) Forbids school districts from hiring convicted child molesters as 
·school bus drivers, and certified and classified employees. Convicted 
child molesters may not be granted a teaching credential by. the state. 

3) Requires people who are employed in connection with a park, playground, 
s recreational center, or beach used for recreational purposes by a city 

or county and are in contact with children have on file with the.city 
or county a certificate showing them to be free of tuberculosis. 

This bill prohibits a county or city from employing persons .or hiring 
svolunteers 'at a county or city operated park, playground, recreational 
scanter or ·beach in a supervisory or disciplinary p_osition of authority over 
sany minor, if that person has been convicted of a sex offense or crime of 
sviolence. In addition, this bill requires a county or city to screen those 
sprospective employees· or volunteers for their criminal background. 

- continued -

AB.1663 
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Page 2 of3 

D 
AB .1663 

FISCAL EFFECT 

State-mandated local program; fee disclaimer. 

COMMENTS 

l) Background. 

According to the s·ponsor, on November 24, 1992;. Leonard Houston was 
convicted of kidnapping and molesting a 13 year.old boy whom he coached 
at Hoover Recreation Center in Los Angeles County. Mr. Houston had 
twice before been convicted of child molestation, serving three years 
at Pa.tton State Hospital and seven year·s in state prison, and was a 
registered child molester. The Hoover Recreation Center made no 
inquiry into the background.of Mr. Houston. This bill attempts to 
respond to this situation. 

Should local agencies be 
records ·an prospective 
minors when existing law 
.it necessary? 

2) Technical Considerations. 

required to request criminal background 
employees or. volunteers who work with 
already gives them that option if they deem 

This bill contains a state-mandated cost disclaimer that allows a local 
agency to levy a·.fee to pay for the service b~ing mandated .. However, 
it· is unclear at what level the fee or service charges to be levied 
would be set and who would be responsible for payment ·of the mandated 
cost of this· bill; 

SUPPORT 

District Attorney of Los Angeles. 
County 

SPONSOR! s 

OPPOSITION 

None on file. 

- continued -

AB 1663 
Page 2 
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Contact Us - California Dept. of Justice - Office of the Attorney General 

OFFICE''tfF'.",," PROGRAMS & . NEWS & 
THE AG · SERVICES ALERTS 

PUBLICATIONS 

Page I of94 

~-lt'P II' ffi 111lt 
missions 

CONTACT 
us SEARCH 

REGISTERING WITH US CAREER OPPORTUNffiES LINKS TO STATE SITES 
i,: . 

APPLICANT. LIVE SCAN 
Fingerprint Services 

Locations and Hours of Operation 

Below is a listing where Live Scan fingerprinting services are available to the public. This list is updated as 
additional li:iformatlon is received. However, applicants are encouraged to contact the Live Scan providers in 
a·dvance to verify their current operating hours, fees, etc. 

Please Note: 
• Applicants must present a valid photo Identification to the Live Scan Operator. Expired identification cards 
will not be accepted. · . 
• Rolling .fe~s vary from location to location and cover only the operator's cost for rolling the fingerprint 
images. Add)tional processing fees are required for the State (DOJ) and Federal (ff?I) level criminal history 
record checks. Other fees may also be required (i.e.; license fees). 

Live Scan Providers - Please note: Due to an increase in Live Scan Provider listings, the department will be 
standardizing the information that appears here. ·· 

~ t.l!2l!l§ e,mfil!Qr Butte Calaveras Colusa Contra Costa . Del Norte El Dorado ~ Gian'n . Humboldt 
ltn.!lfillBI . J!JY.Q. lSfiln IQam; l&!l!l. lJllifilill Los Ancalas Mfil!fill! Mfilin Mlliimlfill MEiodoCIDo ll!1.!imfill : · Mru!ru; MQOQ 
~ Napa Nevada Qrimrul_ Placer Plumas Riverside Sacramento · ·san Benito Sao Bernardino : ·San Diego 

San Francisco San Joaguln:, San Luis Obispo . , San Mateo .. Santa Barbara Santa Clara Santa Cruz . ~ Sierra .. Siskiyou 
fu1!!!!JQ §QnQtrrn · Stanislaus ,Syl!fil Ifilllirnii Irlnlli.. · Tulare Tuolummna Ventura 1'.Q!Q. ~ 
. MOBILE'SERVICESLOCATIONS .. 

LEGEND:; Wlk=Walk-lns 

Pace revised· September 29 2005 

I ALAMEDA COUNTY I 
I Location 

II 
Hours 

II 
Rolling Fee l Acceptable Fonns 

of Payment 

Alameda M-Th (12-4pm) Appt. only . $21.00 for Residents Cash 
Alameda Police Th (5-9pm) Appt. only $52 for Non-Residents Checks 
Dept. Sat (12-4pm) Appt. only 
1555 Oak Street 
Alameda, GA . 
94501 
.Contact: (510) . ' 

337-8433 •'' 

Castro Valley T, W, TH (9am-6pm) Appt only $20.00 Cash 
Castro Valley F, Sat (9-11 :30am) Appt. only Cashier's Check 
Adult School Credit Cards 
4430 Alma Ave. · Money Orders 
Castro Valley, CA 
94546 
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Location Hours Rolling Fae 

Carmichael M-F (10am-4:30pm) Wik $18.00 Cash 
FingerPrinTech No appointment necessary. Cashier's 
5800 Madison Avenue Usually no waltin'g:· . Checks 

.I Suite U2 . E-mail address:-•<·· ATM 
I (Corner of Manzanita) lnfo@flnqerprih·t~ch.com ! Company 
I Carmichael, CA 95608 · •· · i Checks. 
l Contact: (916) 366-3624 Money I 

·' · · ,. Diseover · · !- ~~=~s~·. 

!r==============~'"======-==-====-=--=-=-====o:\:=====.:=·=~=1:=:=te=r=c=a=rd=·:;i: 
\ Citrus HelghtS' ·' · M-F (8arh-4pm) Appt. only $12.00 Cash ! Citrus Heights Police Dept. Closed holidays · Checks 
! 6315.Fourifaln Square · Mastercard 
I Citrus Heights, CA-95621 Visa 
I Contact: (916) 727-4923 · 

! -;oil>:~--. ----------------- -~··;;(°~a~~pm) A~p;,-on;- -$10.00 -

I 
Folsom Polk:e Dept. · · · 
46 Natoma Street 

Cash 
Cliecks · 

I 

Folsom·, CA 95630 
C:ontacf'(916). 56;5~6864 . 

Ra'ricilo Cordova 
FlngerPrinTech 
10453 Old Placerville Road 
Rancho Cordova, CA 95827 
Contact: (916) 366-3624 

.;:. 

M-F (9a111~5pm) Wik 
. No appointment.necessary. 
Usually no waiting. 
E-mail address: 
info@fingeroriritech.com 

-··-· -· .. 

.$18,QO Cash 
-C'ashier's 
Checks 
Company 
Checks 
Money 
orders 
·Arnex · 
ATM 
Discover 
MasterCard 
Visa. 

\- . 

I Sacramento M-Sun (6arn-9pm) Appt. $25.00 Cash 
A-24 Hour Mobile Notary and only Cashier's 

· Fingerprinting Service Mobile service in Checks 
1721 Eastern Ave., Suite 14 Sacramento County. Check: 

1 Sacramento, CA 95864 Also available statewide for MasterCard 
·ti Contact: (916) 974-3511 large groups. 1 Visa 
· or (BOO) 536-7233 E-mail address: \ American 

1 . . rlguthertz@yahoo.com . Express 
\ Discover . \~=~~-------=----~r:~~~=-c-~-~ A--· .:=Jr$~~-~\\~~ _· \ 
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Comnatlx • 
9616 Micron Ava., Suite 750 
Sacramaritb, CA 95827 
Contact: (916) 361-9631 

·Walk-ins 
Sat {9am-1pm) Appt. or 
Walk-Ins 
Mobile service available for 

1 

10 or more. I 
Card scanning services i 

ca11 for appointment. 
Ecmail addre'ss: 

1 ca·shlei"s ·· i "· I Checks 
Checks· 
Credit" 
Cards 
Money 

1 

Orders avail able. J 
• .i?h.~.whl~ITlar@comhatix.com 

i~==o=:=-±'=o:=====-=======-===== 
• 1 

,. . 

! .. 
' Sacramento M-F (7:30am-3:30pm) $10.00 . I cash 

Checks .Dapt.'bf Justice Closed State holidays 
4949 Broadway Dua to high volume, It is . MasterCard. 

Visa Sacramento, CA 95820 recommended you arrive i 
_J Contact: (916) 227-3354 pi'lor to 2pm to insure 

fingerprinting service. 
I 

I 
Sacramento 
ldentlx ID Services 

I 320 Capitol Mall, 1st Floor 
Sacramento, CA 95814 
Contact: 1 (800) 315-4507 

Sacramento 
ldentix ID Services 
2525 Natomas Park Drive 
Sacramento, CA 98533 
Contact: 1 (800) 315-4507 

Sacramento 
Sacramento City Schools Police 
The Serna Center, First Floor 
5735 47th Avenue. 
Sacramento, CA 95824 

. FAX: (916) 643-9451 
Contact: (916) 643-7449 

Sacramento 
Sacramento Co. Sheriff's Dept. 
2500 Marconi Ave., Suite 100 
Sacramento, CA 95821 
Contact: (916) 876-5757 

Sacramento 
Sacramento Co. Sheriff's Dept. 

1 10361 Rockingham Drive 

. \ ~~~~:~~-(~~-~f :7;~~i~~ . ------- ---

I 

M-F (9am-4pm) Appt. only $18.00 · 1 Checks 
Same day service avallable Credit 
at most locations. Mobile 1 Cards 

"N'"'' '""'"'foe gro'P' I Bllllog 
over 20. Call to schedule an _J' Accounts 
appointment. · No Cash 

Please 

M-F (9am-4pm) Appt. only I $18.00 · Checks 
Sama day service available i Credit 
at most locations. Mobile · I Cards 
services available for groups I Billing . 
over 20. Call to schedule an !I Accounts 
appointment. 

1 
No Cash 

.J _J Please 

M-F (9am-6pm) Wik· · 
Closed from 12-1pm. Walk­
ins encouraged and usually 
no waiting. 
E-mail address: 
mvincema@sac­
cltv. k 12.ca. us/ail 

M•F (9am-12:30pm, 1-4pm) 
Wik 

M-F (9am-12:30pm, 1-4pm) 
Wik 
Closed holidays. 
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I Checks 
Money 
Orders 
No Cash 

J 
I Checks i 

Money 
Orders 
No Cash 
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Sacra!llento 
Sacramento Co. Sheriff's Dept. - · 
South Station 
7000 €)5th Street 
Sacramerito,.CA 95823 
Contact: ,(916) 876-8338 

Sacramento 
·Sacramento Police Dept. 
5770 Freeport Blvd. 
Sacramento, CA 95622. 
Contact: (916) 433-0760 

Back to List of Counties. 
Mobile Services Locations. 

M-F (9am-12;30pm, 1-4pm) 
Wik. 

$12.00 · Personal 
C.hecks 
(vloney 
Orders . 
No Cash 

J __ _ 
rvi-F Appt. only $12.00 Cash 

Checks 
accepted 
from 
Sacramento 
residents' 
only. 

.. Appointment only 
Please call (916) 433-0780 
to schedule an appointment · 

. .. , 
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Fingerprint Processing Fees 
{September 2004 /Subject To Chonge) 
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Briefs end Other Reloted·Documents 

-·'· 

s·upreme c·o'urt of California 
In re Michael Lee JENNINGS on Habeas C01pus. 

No. Sl15009. 

· Alig. 23, 2004. 

Background: Defen9-ant was. convicted in' the 
Superior Court, Sacramento County; No. OOM07614, 
Gail D. Ohanesian, J., of statutory misdemeanor 
offense of purchasing an alcoho~c beverage for a 
person under 21 who thereafter proximately caused 
great bodily '°injury. Defendant appealed.. The 
Superior Court, Appellate Division, affirmed and 
certified ·the case for transfer to the Court of Appeal. 
The· ·Court ·of Appeal declined certification. 
Defendant petitioned for. writ of habeas corpus. The · 
Supreme Court issued an order to show cause on the 
petition, retllfuable to the Court cif Appeal. The Court 
of Appeal denied the writ of habeas· corpus, rulirig 
that the statute did not r·equire defendant's lmowledge 
that the person for whom .he purchased the alcohol 
was under age 21. 

Holdings: The Supreme Court, Werdegar, J., held 
that: 
ill statute prohibiting the purchasing of alcohol for 

an underage person did · not · require proof of · 
knowledge or intent on the part of defendant to 
establish a violation, and 

. ru defendant was entitled to raise a mis'take of fact 
. defense concerning 

the person's age. 
Petition for writ of habeas corpus granted, and case 
remanded to superior court. 

Opinion, 131 Cal.Rotr.2d 233. superseded. 

West Headnotes 

ill Statutes c8=1s1(l) 
361kl 81(1) Most Cited Cases 

ill Stat~tes c8=1ss 
361k188 Most Cited Cases 
To detennine the meaning of a statute, the court · 
looks to the intent of the Legislature in enacting the 

law; being careful to give the statute's words their · 
plain, _c;ommonserise meaning. 

ill Statutes ~188 
36lkl 88 Most Cited Cases 

ill Statutes ~214 
361 k214 Most Cited Cases 
If the language of a statute ii; not ai:hbiguous, the 
plain meaning controls and resort to extrinsic sources 
to determine the Legislature's irif~nt iS \iiinecessary. 

ill Statutes ~208 
3 6 lk208 Most Cited Cases 

ill Statutes ~223.1 
3 61 k223. I Most Cited Cases 
In interpreting a .. statutory code section, the. coitrt 
must interpret the section in context .. wiili the entii:e 
statute and the statutory scheme. 

ill Intoxicating Liquors <8=159(1) · 
223kl59Cll Most Cited Cases 
Statute prohibiting the furnishing of alcohol to an 
underage person applies to any situation''iti·'Wbich an 
individual purchases alcoholic beyefages f~r '.ail 
underage person. West's Ann.Cal.Bus. & Prof.Code 
§ 25658(c). 

§·Statutes c8=1s4 
361kl 84 Most Cited Cases 

(Formeriy 361k217 .2, 36lkl90) 
Where the words of the statute are clear, the court 
may not add to or alter them to accomplish a purpose 
that does not appear on the face of the statute or from 
its legislative history. 

1fil Intoxicating Liquors <8=159(2) 
223lcl 59(2) Most Cited Cases 
To. obtain a conviction under statute prohibiting the 
furnishing of alcohol to an underage person, the 
People need not prove the offender knew the person 
to whom he or she furnished, sold, or gave an 
alcoholic beverage was in fact not yet 21 years old. 
West's Ann.Cal.Bus. & Prof.Code§ 25658(a). 

l1l Criminal Law <8=20 
110k20 Most Cited Cases 

l2l Criminal Law <8=23 
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11 Ok23 Most Cited Cases . 
Sq ba8ic is the requirement that tliere must be a union 
of act and wrongful iI)_tent or criliiifuil negligenr,<e, 
tbat it is ah· invariable element of every crime unless· 
exclud.ed expressly or by necessary implication. 

. . . . . . . 

Ifilc~i~n~I Law ~21 
11 cik21 Most CitecfCases 
For certain types ·of penal iaws, often referr~d to as 
public welfare offenses, 
tbe J,-.egisl~ture. does. not intend that any proof of 
scierit.er .. or wrongful intent be necessary for 
convic.tion; sue~ offenses generally are based upoµ 
tbe violation of s.tatutes which are purely regulatory 
ill nature and favc;ilvf:l, widespread injury to the public. 

·ID Criminal L~~·~ll. 
l !Ok21 Most Cited-Cases · 

12l Criminal Law €:::=>23 
11 Ok23 Most Cited Cases · 
In determining whether a penal statti.te requires that 
the p~osecution prove· some fonn .of guilty intent, 
Jmowledge, or criminal negligence, courts commonly 
talce into accolint:(l) the legislative history and. 
context; · (2) any ·general provision ciiI mens rea·•or 
strict liability crimes; (3) ·the severity of tbe 
pwiishinent·\:provided for the· crime;> (4) the 
seriou8ness of harm to the public that. may be 
expected .to follow from the forbidden conduct; (5) 
the defendant's opportunity to ascertain the true facts; 
(6) the difficulty prosecutors would have in proving a 
mental sl:ate "foi: •tlie crinie; and (7) the number of 
prosecutions to be expected under the· statute. 

I!fil ¢1nirts •€:::=>89 
106lc89'Most Cited Cai;es 
An opiliion is'' riot authority for proposition.S not 
considered. 

illl Intoxicating Liquors €:::=>159(2) 
223kl 5 9(2) Most Cited Cases 
Statute prohibiting th{ plirchasi~g of alcohol for an 
underage person does not require proci(of knowledge 
or intent on the part of defendant to establish a 
vioiBtion; the lfgl,s!ative histciry mci context of the 

. . . ·.::•' ...... _:.:;.·! - ,,, . 

statute, along with. the seriousness of the liani:i to the 
public,_ .. deino~.tr~~~ ~~ no kriowledge. that. ihe 
accuse'd lmew tba~ the person was under 21 years of 
age should be, iiripiJseci. West's Anti.Cal.Bus. & 
Prof.Code·§ 25658Ccl. 

•· . 

.illl.Statutes <t.?'223.1 . 
361 k223 .1 Most 'cited Cases 

. . 
Where a sta_t.ute, with reference to one subJect 
coritaii;s . a gi'{en provision; the omission of such 
provision from. a similar. statute concernirig a related 
subject is signmcan.t to,. ~how fu.at' a different 
legislative intent existed with referencY, to. the 
different statutes. · 

lUl Criminal Law ~20 
11 Olc20 Most Cited Cases 
For crimes which impose severe ·punishment, the 
usual presumption that a defendant must !mow the 
facts that make. his or her conduct illegal . should 
apply ... 

ll£ Criminal Law ~33 
l l0k33 Most Cited Cases 
Although the People, in a prosecution for purchasing 
alcohol for an underage person who thereafter caused 
great bodily injury or death, did not have to prove 
that defendant !mew the person was under 21 years of 
age, defendant was entitled to raise a mistake of fact 
defense concerning the person's · age. West's 
Ann.Cal.Bus. & Prof.Code§ 25658Cc). 
See 2 Witlcin & .Epstein, Cal .. Criminal Law (Jd ed. 
2000/ Crimes Against Public Peace i:md·.Welfare, € 
lll.; Cal. Jur. 3d, Alcoholic Beverages. § 55, 

!151 .Crinllrial Law ~33 
11 Ok33 Most Cited Cases 
As a ·general matter, a mistake of fact defense is not 
available unless the mistake:·disproves an· element of · 
tile offenile. · 
***64 7 **908 *258 Rothschild, Wishek & Sands, 

Kelly· Lynn Babineau and. M .. Bradfoy Wishek, 
Sacramento,. for Petitioner Michael Lee Jennings. 

Bill ·Lockyer;· ·Attorney General, Manuel M. 
Medeiros, State Solicitor General, Robert R. 
Anderson, Chief Assistant Attorney General, Jo 
Graves, Assistant Attorney · General; Carlos A. 
Martinez, Mathew Chan, Janet Neeley;' David 
Andrew.Bldridge, Steohen G. Herndon and Rachelle 
A. Newcomb, Depucy · *259 · Attorneys General; 
Robert· A. Ryan, Jr.;.County Counsel, and James. G, 
Wright,' Deputy "County Counsel, for Respondent 
State of California. " 

WERDEGAR, J:" 

Petitioner invited some guests to his home and 
served them alcoholic beverages. One of the 'guests,. 
only 19 years· old, after leaving the party caused an· 
automobile accident resl.Jlting · in serious iiijury. 
Charged with violating Business· and Professions 
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Code fFN!l section 25658. subdivision (c) (section 
25658(c)), which prohibits tli.e purchase' of an 
a!Coholic. be;'.verage for smµeone ilnder 21 years old 
who, after drinking, proxilmi.tely causes death or· 
great .bodily UiJ'ury, P.etitionei .fought· to deferid 
against the' charge by Claiming he did noi know ills 
guest was under the legal drinking age' and in fact 
believed he was over 21 years old. The trial court 
and two levels of appellate coUrt.s· niled that becallse 
knowledge of age is not an· eleirterit ofthe crime, a 
mistalce of flict as to age is not a defen8e. We agree 
the People need not prove kiiowfodge of age t.o 
establish a violation· of section 25658(c), but we 
conclude petitioner was entitled to defeml against the 
charge by claiining a mistake of fact as to age. 
Accordingly, we reverse the judginent. 

FNI. All further statutory references.:are to 
the Business ·and Professions Code llnless 
otheI'Wise stated.· 

FACTS [FN21 

FN2. Petitioner waived hiS right to a jury . 
trial and submitted his· case on::.the"police 

. report. The facts are drawn largely from 
that report. · · 

On May 30, 2000, petitioner Michael .Jennings, a 
supervisor for Armor Steel Company-in. Rio .Linda, 
invited coworkers Charles Turpin, Curtis Fosnaugh; 
Daniel Smith and Donald. Szalay to his home to view 
a videotape demonstrating some new machinery the 
company was to obtain. Szalay stopped at a 
convenience. store and bought a l 2"pack of beer to 
bring to the· gatheriti.g. At petitioner's direction, his 
wife went to a store and purchased another 12-pack 
of beer .. :rhe five men.sat in the garage. and dranl' 
beer. 

Some .tiine !ater,..fue men went into the house where 
they, watched the videotape and drank, more; beer. 
Around 6:00 p.m., the party broke up.:,:Fosnaugh left 
driving a white Ford pickup truck,. Turpin then left 
drivigg his _Volkswagen J:leetle, accoiµpanied by 
Smith," Fosnaugh stopped .at .a stop sign at the . 
intersectiori' of E Street and 20th Street in. Rio. Linda, 
Turpin, intending to overtake and pass Fosnaugh on 
the left without stopping at the intersection, drove. on 
the wrong side of the ***648 road. By his own 
estiinate, T~in was driving .arolind 55 m\les per 
hour,· Unaware of.Turpfils intention to pass on the 
left, Fosnaugh attempted to ma!ce a left turn, resulting 
in a major collision and serious injuries to ·r_urpin, 
Smith and Fosnaugh~· 

*260 Turpin, who llad tq be pried from hi~ car with 
the Jaws of Life, tiild poiice reaponding to ilie sceri!i 
that be drank about seven 'beeiS b~tWeen 4:00 and 
6:00 p.in. The· result~ of ~ pr~limitiary alcobcil 
screening te·st indicated Turpin had a blcicid-atcohoi 
concentration of .124 perce.nt: La~r at the hoapi,tal,: a 
blood test . determined Turpii?,'s . b106'd::ruc6!l61. 
concentration to be .16 percent: TurpiII wa.S 19 yem 
old. Fosnaugh waii'20 years old. " · · · 

Petitioner was char·ged · wi1h · violatirig' section 
25658Ccl, purchasing alcohcil fof someone under 21 
years old who consumes it aild "thereby pri:iiiimiltely 
causes great bodily injury or death ~o himself; herself, 
or any oth'er perifon."' The People lliov .. ed in lirriille to 
exclude evidence that petitioner_ was unaware Turpiri 
was not 'yet 21 years of age, Petitioner' opposed· the 
motion and made an offer. cif proof that. he was 
ignorant of Turpin's age. Specifically, .petitioner 
alleged that a few weeks before',the accident;· he was 
with several coworkers drinking· beer in. .Q::ont cif. a 
local "*909 market after. work .,when a police officer 
arrived and confronted Turpin,' who was holding a 
beer. Petitioner . alleged. be heard Turpin tell .the 
officer be- was 22. :years old.· fa addition, petitioner 
alleged that, although be. was Turp~'s supervisor;. he 
did not process Turpin's employment application 
(which did no tr in any event, have a. :space for the 
applicant's age), and Turpin's :employment file did not 
have a photocopy.ofhis driver's license. 

The trial court .·granted the People's motion, ruling 
that section 2.5658(c).!1.'as a stri.ctliabilit:y offense and 
ignorance of Turpin's ·age was . ·not a defense, 
Petitioner then submitted the case on the police report 
subject to a reservation of the right tci CAall,enge on 
appeal the correctness of th~. t:Piµ·P.C!tu:t's evi4.f:ntiar:y 
ruling. . The trial court .found petitioner. guilty as 
charged. The court sentenced him to six months in 

-jail, with sentence suspended and probation granted 
on conditions including service of 60 days in jail. 

. ',I; 

DISCUSSiON ' 
A. Background 

The regu:le,tion of aicoho[ic be~erag~s in. this co~try 
has talceii. a long and ~!sting path (see tJ ,S. Const .. 
l Bth ~eI\d" [pro,1J,i_bitilli 'iili,,e' ma.!11lfa.c~e: s~le, or 
transportation of intoitjc!lfu!g liquots" w1tp,in -µie 
U.S.); id., 21st Amen9, [repe~.li1lg the 18th Amen~.) 
), but reg\J.lation bas now devolved to the.states, who 
"enjoy broad power under.§ 2 of the Twenty-first 
Amendment to regulate the in)vort,.ation .and i.ise_ pf 
intoxicating liquor within theiI'border~." (Capital 
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Cities Cable. Inc. v. Crisp•(l984) 467 U.S. 691. 712. 
l04·S.Ct. 2694, 81 L:Ed.2d 580.) One active area·of 
California's regulation ·· of alcoholic bbverages 
concems·underage drinkers. No citaticin tci'authorify 
is necess~ to establish that liil.tonicibile accidents by 
underage drinkers lead to the 'injuries *261 and 
deaths of thousands of people in this, country every 
year. Nevertheless, ·the statistics· are ·sobering.· "In 
2002, 24% of drivers ageil"15 to 20 .who died' in 
motor vehicle crashes bad been drinking alcohol." 
(http:// www.cdc.gov/ncipc/factsheets/drving.htm [as 
of Aug. 23, 2004].f" Analysis of data frorri 1991--
1997 found that, consistently; more than one in three 
teens reported they bad ridden wiili il. driver who had 
been drinkilijfaleohol in the· past month," One iii: six. 
reportea·'having. driven. after dnnking alcohol within 
the same one-month· time period." 0 "649 (http:// 
www.cdc.gov/ncipc/factsheeis/teenmvh.htin · [as.· of 
Aug; 23; 2004];)' "In 2002, 25 percent of 16--20-
year-old passenger vebiole driveri: fatlilly irijured in 
crashes had high blood alcohol concentrations (0.08 
perc.eM'or more) .. Teenage !frivers wi_th• BACs'ili the 
0.05"0:08percent range are-far more W(ely'than sober 
teei:{age'•ilrivers to be killed in single-vehicle crashes-
17 times' more likely for·males, 7 times more likely 
for fe111iiles. At. BACs Of o:08~0.10, riskS are· even 
higher,· 52 tirries for males,· '15 times for females." 
(http://wWW.hwysafety'.org/safet)i;,;;: · 
fai:tsqanda/underiige.htm [as of Aiig. 23, 2004].j 

Giveri-'these facts; thai our laws shield young ·people 
from the dangers of excess alcohol consumption is no 
surprise. Our state Constitution establishes the legal 
drinking age at 21, three years past the l)ge of legal 
majority (see, e.g., Cal. Cohst., art. II, § 2 [mtist be 
at Jel!St 18 years old to vote]; Fam.Code. § 6500 [a 
"m:incir" is orie" iinder 18 years old]; Prob:Code: § 
3901, subd. (a) ["adillt" defined Eis on~ "who has 
attained the"age of 18 years"] ), 'both for purcha&es 
and personal consumption .at on-sale· premises .. (Cal. 
Con&!:, art. XX, § 22.) The "liltely purpose" of this 
constitutional provision "is .'\o protect such persons 
from ·exposure to ·the 'harmful i.lifiuences'"associated 
with the consumption of stich beverages." (P.rovigo 
Corj£ v, Alcoholic Beverage Coiiirol Appeali' Bd. 
0994) 7 Cal.4th 561. 567. 28 'Ca1:Rritr.2d 638;' 869 
Pi2cf1163.) 

The· Legislature has implemented this con&titutional 
mandate in a number of ways. For example, section 
25658. subdivision (a) (§ · .2565B(a)) makes it Ei 
niisdeine1mor to sell or furnish an alcoholic beverage 
to any person under the ·age of 21 years. Section 
25658: si1bdivision Cbhnakes it a misdemeanor fof an 
underage person to buy alcohol or con&ume ari 

·alcoholic beverage ·in any on-sale premises. Under a. 
new law enacted in 2003, a parent who permits his or 
her m:inor child to 'drink aii intoxicating beverage can ' 
under "*910 ·some' circilmstances be guilty of a 
misdemeanor: (§ 25658.2.) [FN3 J · 

. 1··· 

FN3. Section 25658.2 provides: "(a) A 
parent or legal ' guardian who knowingly 
pemiits his or her child, cir a person in the 
ccirilpaiiy of the child~ or both, who are 
under the age cif 18 yeats, to consume ari 
alcoholic · beverage· ·cif use a ·controlled 
substance at the home 'of: the parent or legal 
guardian is guilty of [a] i:iiisdemeanor if all 
of the following ciccur: · · 
"(1) As the result of the consuniption 'cif an 
alcoholic beverage or use of a controlled 
substance at the liome of the parent or legal 
guardian, the child cif other underage person 

. has' Ii 'blciod-alcobi>l coliceritl:ation of 0.05 
percent or greater, ail measiired by a· 
chemi'ciiJ test, or is under the ill:fluence of a 
controlled substance. · 
"(2)The parent kriciWingJ.ypermits that child · 
or other··underage person, after leaving the 
parent's or legal guardian's hoine, to drive a 
vehicle. 
"(3) That child or underage person is found 
to have caused a traffic collision· while 
driving the vehicle." · 

*262 Of cotirse, an. underage person creates . a 
potentially deadly situation when he or she drives 
after irnbibirig:' Addiessing that situation, the 
Legislature hilii provided penalties for persons urider 
the age .of 21 who drive·· with a blood-alcohol 
concenti:atio·n milch 'less thiin that prohil:Hted for 
persons over 21 years old: .. For example, the 

· Legislature has enacted what has been termed a "zero 
toleraiice" law (Coniglio v. Department of Motor 
Vehides 0995) 39 Cal.AppAth 666, ·573, 46 
Cal.Rptr,2d ·123). making it wilawful for a person 
urider 21 years old to operate a motor vehicle with Eis 
little as a 0.01 percent blood-alcohol concentration as 
measured by a preliminary alcohol .scr~en4:ig ·device 
(Veli:Code, § § 23136, 13390). Violation.of this Jaw 
carries. civil penalties·.' An underage' person *"*650 
who drives with a 0.05 percent blood-alcohol 
concentration is ·6ubject to a one-year Joss cif driving 
privileges as well as' other' adrriinistrative liabilities 
(id, § § 23140, 13202:5, subds. (a) & (d)(4), 
13352.6; see a!sd id:,· § , 23224 [possession of 
alcoholic ;beveriiges by 'an iilldeiitge -diiver].) A 
driver 21 yearii old or older, by contrast; is not 
subject to criminal penalties until his oi' bet blood-
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alcohol ·concentration rises to 0.08 percent or more. 
(Id, § 23152. sul:ld. (b).) Irrespec;tive of his or her 
blood-rifoohol concentr[!tion, of .course, a person of 
any age is subject to. criminal penalties if he or she 
drives while "under the influence of any alcoholic· 
beverage." (Id.,§ 23152, subd. (a).) 

Specifically addressing the circumstanci;: where an 
individual purchases afoohoi for an underage person, 
section 25658(c) makes such purchase. punishable 
where the . underage person, as a . consequ_ence of 
consumii).g the alcohol, caµses great bodily injury or 
death to anyone.· Though· just a misdemeanor, the 

. offense is piutlshable by irnprisopment in a county 
jail for a mirumw'n of six months, by a fine of up to 
$1,000, or both.(§ 25658, subd. (e)(3l.) 

Section 25658(c) does.not explicitly require that the 
offender have knowledge, intent, or,-&ome other 
mental state when purchasing the alcoholic beverage, 

·and this lacun_a forms the basis of the present dispute. 
The question is whether. we should construe the 
statute to require some mental state as a necessary 
element of the crime. Preliminary to that question is 
a determination of what_ acts the secti9,cy_proliibits, for 
if petitioner's actions,_¢d nqt viojate section 2565 8(c), -
his knowledge or mental state would he irrelevant. 

*263 B. What Acts-Does Section 25658(c) Prohibit? 

[1][2)[3] To determine the meaning of section 
25658(c), we look to the intent of the Legislature in 
enacting the law, "being 9arefol to give .the statute's 
words their plain, commonsense meaning. [Citation.) 
If the language of the statute is not ·ambiguous, the 
plain meaning controls 'and resort to extrinsic sources 
to determine the Legislature's intent is unnecessary." 
(Kavanaugh .v. .West· Sonoma County Union High 
School Dist. (2003) 29 Cal.4th 91 L 919. 129 
Cal.Rntr,2d 8\1,o62.P.3d'54.) Additionally, we must 
interpret section 256S8(c) in co~text with the .entire 
statute. and the statutory scheme. CRenee J · v. 
Superior .Court (200ll 26 Cal.4th 735. 743, 110 
Cal.Rptr.2d 828. 28 P.3d 876.) 

W. Section 2565S(c) provides in foll: "Any person · 
who violates . subdivision (a) by purchasing an 
alc~holic ,beverage for a person under the age of 21 
years and the perso~ under the age of 21 years 
thereafter consumes the alcohol and thereby 
proximately cause~. great bodily injury or death•-to 
himself, **91i her.~elf, or any other person, is ·guilty 
of a lriisdemeauoi:.',', .Subdivision (a), in turn, states 
that "every person- who· sells, furnishes, gives, or 
causes to be sold, furnished, or giveu away, any 

alcoholic beverage to any person under the age of 21 
years is gu..ilty of a_· Jlli.gdeJileanor." . ConseqtientJy, 
subdjvision (c) prohibits the selling,- funlishing or 
giving away of alcohol to an underage person, but 

· only in the circumstance therein specified, namely, 
by "pi.irchasing" such beverage "for" an underage 
person. Only persons who .(1) furnish or give awl!Y 
alcoholic beverages,, A4) by .. -purchasing such 
beverages, (3) for an. underage person can be guilty 
of violating section 25658(c)! 

Section 25658(c) plainly embraces- the situation iii 
which--an,underage perso11.-loitering in front of a 
liquor .store; asks . an approaching · adult - to buy 
alcoholic beverages-for him or her; commoilly known 
as the "shoulder tap" situation (see·. ***651 Yu v. 
Alcoholic ·Bev. . etc .. Appeals -Bd Cl992) 3 
Cal.App.4th-286. 293. 4 Cal.Rptr.2d 280 [describing 
how· "minors tap adults on the shoulder"-as they enter 
a marke_t and "get them to buy liquor for the minors") 

. ) or,. more colloquially, "sho'ulder tapping" (http:// 
WWW .urbandictionary.com/define.php?term=shoulder 
+tapping [as of Aug. 23, 2004] ). In such situations, 
that the buyer "purchas [ed ) an alcoholic beve~age 
for a person under the age of 21 years" (italics added) 
in violation• of section 25658(c) is-not open to doubt 
Used in this .sense, the statutory phrase "purchas[e].-,.: 
for" means·the offender must stand.in the shoes of.the 
underage person and act .~ a b~yer"by proxy; ' the 
word "for" in this case means · "in place of." 
(Webster's 3d New lnternat: Diet. (2002) p .. 886,' col. 
2 [giving example of definition 5a: "go to the store 
[for] me").) · · 

*264 That the Legislature's attention was focused on 
the phenomenon of shoulder tapping.when it enacted 
section 25658(c) is clear from the legislative history. 
(Jn re J.-W.- (2002) 29 Cal.4th 200. 211. 126 
CaLRptr.2d 897. 57 P.3d 363 ["To detennine the 
purpose of legislation, a court, may consUlt 
contemporary legislative committee analyses of that 
legislatio11 which are subject to judicial notice"].) 
Subdivision (c) of section 25658 began as Assembly 
Bill No.2029 (1997-1998 Reg. Sess.), introduced by 
Assellihiyman Keeley on February 18, 1998. When 
the bill was introdticed in the ASsernbly Commit1ee 
on PUblic Saf~ty on April 14, 1998, the. authqr's 
comme~ts were incorporated into the bill's· analysis: 
" 'Last July, a tr11gedy occurred in the district I 
repr~§ent which brought to my att~ntion the high 
level·iof access that minors have tii alcohol. Three 
minors died in a ~ driving accident, in which the 
driver; . a mino'r, had consiimed alcohol that was 
purchased for him by an adult. · The adult served 30" 
days in a county jail _and the driver of the car is 
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serving an eight-year sentence_ in state prison. [~ J 
According to the United Way, nationwide, 62% of 
12th giaders have been drunk. In Santa Cruz County 
alone, 95% of 11th graders say that they could easily 
obtain alcohol if they wanted to. One of the IOp ways 
in which minors gain access to alcohol is by 
'shoulder tapping,' or as/dng an adult, often in front 
of a liquor store, lo purchase. alco_hol for a minor. [~ 
) Adults who do this must be held responsible for 
their actioru. The intention of [Assembly Bill No.) 
2029 is to provide an .effective deterrent to adults 
who are irresponsible enough to buy alcohol for, 
minors.' " (Assein. Com. on Public Safety, Analysis 
of Assem. Bill No.2029 (1997-1998 Reg. Sess.) Apr. 
14, 1998, italics added.) The Superintendent of the 
San Lorenzo Unified School District provided a 
similar. argument in support of the bill. (Ibid.) 
Assemblyman Keeley's statement was later included 
in the state Senate's bill analysis. (Sen. Com. on 
Public Safety, Analysis of Assem. Bill No. 1204 
(1997-1998 Reg. Sess.) June 23, 1998.) JE!::Hl No· 
contrary statements of intent appear in any of the 
legislative history of these bills. -

.FN4. By this time, Assembly .Bill No.2029 
)1ad been incorporated into Assembly Bill 
No. 1204 for technical procedural reasons. 

Whether the statute is limited to· the shoulder tap 
situation or embraces other circumstances is a more 
difficult 1 question. · The archetypal shoulder tap 
scenario- 'involves strangers, a request from an 
underage person, a business establishinenf that sells 
alcohol, and no intent on the buyer's part to. **912 

-share in drinking the purchased beverage. But does 
the statute apply when, for example, a parent, without 
solicitation, goes to_ a-grocery store and buys **"652 
beer for her underage son? In that hypothetical 
situation, as apparently in the instant case, no actual 
request to purchase the akohol .is made. Or does the 
statute apply when a.ii adult attending a baseball game 
announces he iii going to the concession stand and at 
the request of an underage friend brings him, back a 
beer? Although that situation involves a request to 
purchase, the *265 participants (as in this case) are 
not strangers. Further, does section 25658(c) apply if 
an adult purchases beer for hiniself. but days later 
gives one to an underage guest? In th'at case, no 
intent to purchase. for-a third party exists at the time 
of sale, but the pw·chaser later provides the ·alcohol to 
an underage person. Finally, does the statute apply to 
the social party ,host who purchases alcoholic 
beverages . generally for a.· party . but not for any 
particular guest? In that situation, the host certainly 
purchased the beverages for the party, fFN5] but did 

he do so for a particular underage guest? 

FN5. In fact, party guest Szalay purchased 
some of the beer, and petitioner's wife. 
purchased the remainder, at petitioner's 
request. Presumably petitioner's culpability 
as a purchaser of intoxicating beverages 
flows from his status as an aider and: abettor, 
an issue .we need not decide here inasmuch 
as he essentially .entered a "slow plea" of 
guilty by submitting the case on the police 
report. 

ill In resolving the meaning of section 25658Cc), we· 
must be careful not to add requirements- to those 
already_ supplied by the Legislature. (Robert F. 
Kermecf,, Medical Center v. Be/she (1996) 13 Cal.4th 
748, 756. 55 Cal.Rptr.2d 107, 919 P.2d ·721.) 
"Where the words of the statute are clear, we may not 
add to or alter them to accomplish a purpose that 
does not appear on the face of the statute or from its 
legislative history." (Burden v. Snowden (1992) 2 _ 
Cal.4th 556, 562. 7 Cal.Rptr.2d 53 J. .828 P .2d 672.) 
Here, although the Legislature was focused on the 
shoulder tap scenario, the language of section 
25658(c) is not so limited. Section 25658(c) imposes 
no requirement that the underage person make a · 
request to a proxy to buy alcohol, _nor that the two 
principal actors be unknown tci each other. Nor is 
there a statutory requirement that the underage person 
wait outside the place of sale or that the buyer have 
no 'intention to share the beverage. The statute 
requires· only that the offender "purchas[e]" an 
alcoholic beverage "for" an underage person. That 
event can occur in· a variety of settings. In short, 
section 25658(c) embraces more than merely 
shoulder tapping. 

Nevertheless, some limits are apparent when we 
consider section 25658(c) togeth~r with section 
25658(a). (See Renee J. v. Superior Court, supra,-26· 

·cal.4th at p. 743, 1 iO Cal.Rptr.2d 828. 28 P.3d 876.) 
As indicated, subdivision (a) of section 25658 sweeps 
more broadly than does subdivision (c), criminalizing 
the selling, furnjshing, or giving of alcoholic 
beverages "to any person ui1der the age of21" (italics 
added), whereas subdivision (c) criminalizes the 
violation 1of subdivision (a) "by purchasing an. 
alcoholic beverage-Joi· a person under the age of 21 
years" (italics added). Viewing together these two · 
subdivisio11S- of the ·same statute, it is apparent the . 
acts prohibited .by subdivision (c) involve a subset of 
the .universe of possible situations in which one might _ 
violate subdivision (a). The Legislature's use of the 
phrase "purchas[e] ... for" delineates a smaller group 
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of prohibited actions by identifying specific goal­
directed behavior by the purchaser of alcoholic 
bev~_rage~, involving an id~11ti~ed., line!. particular 
*26.6 i.iii.deq1ge pers~n. In . other' words; ici violate 
sectiori 25658(c), 011e mtisi not. only furnis~ alcohol 
to an ~derage person, one rnusf purchase tlie alcohol 
for that p7rson .. 

***6'~~ •. Aitl:io~gli section' 25658(a) ~\\!ai'.ly embraces 
the sociitl party heist (~ecause such p·ei:sons furnish or 
give away. akoholic. lieverag~s- to their guests), the 
generalized actions of the.'cypical social party host, 
providing libations for his or her ·guestS, do not run 
afoul of th~ mor~ spe~i..fi,c, section 25658(c) because, 
as ~. gener~ .Inlltw. ·~ch)wsts. c~o~ ~.e:said. t.o hli,ve 

. purchas~~ a!Ccilipj ",for,"· any particuia!' i(ie_st..JEi'.Ifil 
·. Although:a social host could be said ~*913 tci hav·e 
purclias~d rucohi;i\i'c''il.~vhag~f for ~v~iY:ti.iie of his or 
he! . gt1es~. :. s~ch .. an, fµte_rp~¥tatj1;u?-,. wou,Id be 
unieiis(Jna,ble, as in t4at cwie; "piJrchase .. fo~" woulcl 
mean. Jhe same a~ "furnish: fo,". blurring ~e 
distiriction between the tWiJ subdivisions. As used in 

,·.. "'' '· .. "'·' •. . . ' ···1 

section 25658(c), the tc::nJi .. "for" is "u~¢d a~.a.fu#ctjcin 
wprd fo wd,ic!l.~li tg.e pef!ip# ... that s¢niet!W,i~ is t~ ~e 
de~iy~red tci.'1 

•• (W~]:istef',& 3d Ii~~ _lriteniat:,, J:>i~t,, 
suQra,"p. 886. col. 7]gi:vmg exrup.P.1.e of definition 3d: 
"any•lettersVotJ inf'J.r:;. · · 

FN6. We ihhs ·. disiigree with the .p11opie1s 
,.... .. ,, ,.,.. JC";' • . ' 

pos\~~11· .,st17t~d at . cira\, ar~~t, that. tci 
ensure 6rie does not· violate · section 
2S6SS(cl, ·a sodiitl h6s(~~n sunpiy chciose 
not to serve ~i:2oholic b'everages. . . . 

:·. ·1:1 • •• • 

in light of the pl,iiin i;iielllllllg of the stlitu.tciry 
fangiiage, we conclude .. section 2565S(c) applies \o 
any situation in which ' an .. indiv!.d~.~1 ··· pui:C.h~ses . 
alcoholic beverages for an underage person: This 
includes, but is n[Jt limited to, the. buyer-by~proxy 
and shoulder tai\:?.cenarios. We n()w consider 
whether· section 25658(c); so interpreted, requires 
proof of scirne mental .°Stiite' such as knowiedge of age. 

. . 
C. ~(n\i~iedge'Jr Age 

1. Seciirm 2s65B(ti! 

. [fil Because section 256S8(c) des.crib~~'·~ si,i\j~~tof · 
actions· prohibited by section 2565 8(a), .lfil:l1l if 
subdi:vision (~) i·~quir,e~ the People.:t<i.:P~ove.aviqiiitpr 
!~new t~e age of the, p;irson . to \>;.hQIU · !!lcoh9! Y!as 
fumish~d, such proof wf:iuld also· ~e requ,\reci t\~ ,show 
a vioiati6n of subdivision (c). Conversely, if 

. subdivis\.on (a) is a stridliabilicy offense, lacking any 
knowledge . requirement, that · fact would• w.eigh 

heavily in om determination whether.subdivision (c) 
requires prcipf of, knqwledge. We thus coll!'ider 
whether section 25658(11) requires such proof. We 
conclnde it does not. · · 

' . . . 

FN7. Of coilrse, subdiVision (c) h~ the 
additional requirement that . the unq~rage 
person actually c<insume the alcohol "and 
thereby prpXimately _cause~ ~!'.at · bodily 
injury or death to .~elf, hers.elf, or any. 
other person." · Strictly speakmg, then, 
subdivision (c;) is not a. lesser. llicluded 
offense of subdivision (a). ,.. 

I1l *2ii7 Fof crimi,nal liabilify to attach to an !!.~ti~!!. 
the standard rule)~ ,tli.at "th.ere .mus~. eXist a union, or 
joint . operation ·cif act and intent, or criminal 
negligence:," (Pen.Code, § 20.) 11(Tjhe r.equirc::inent 
tha~ for a cripilii.al c.9rividi<;m, the. ppcisecution prove 
som.e fC!.!"IIl of guHty mtent, laiowfodge, or .criminal . 
negligence is .. of such long stagding and s.o 
fundam~tal to our criminal law. that_ pen!!.! statµt~s · 
will often be construed to contain ·such .. an element 
despite ·their failure el(pressly to state it. 'Generally, " 
'(t]he existeµce of a mem, rea is l\li: rule .of, rather 
tha.:1- .!h~, .~x9epti1on t9~. the principles of Anglo­
Amenc,ag criro:inal jurispl'\!dence,' ... " [Citation.] In 
other words; there mUs( be 11 union of act and 
wriJJ.!g:\'\\l. in~ent, or criminal negligence .. [Cita~iom,.] 
"~o basi9 i5. this r\:quirement th!lt fr is iin inyarja~le 
,eleriiep~;p,f every ciiizie ,~e~s excluded .. ,e;x:pre~sly or 
by necessary implicatiaii.".' ".Un re Jorge M (2000) 
23 cilX.4th 866. 872. 9B Cai:Rptr.2d 466. 4 p .3ci 297 
(Jorge M): . see 1 Witkin· & Epstein, Cal.Cnn1inal 
Law (3ci'ed. 2000)Elements, § Lon. l9S-199.) ... ,.,_, ' . . . ·.- ... ·-

The pre:v!!Iilng Jrel).4 il:))!ie l11w is against im~~sil).g 
crimir,i#J Jiabilify witho·~\.. ***651 . proqf of so.me 
mentlil state where the statute does not evidence· the 
Legi~!~hu:e,is iriti:nt"to iffipo~\: S1J;ic\ i\~btlify .. <P~ode 
v. Simon {1995) 9 CaL4th 493, 52L 37 Cal.Rptr.2d 
2n. s86 P.2d·127i: Lipai·oia v unii~d States <1985) 
411 u.s, ·412: 426." 1os s.ct. 2os4: ss L.Ed.2d 434 
[ ext#~si~n. of sfuct.· 1iabil\t)r' 9tjinei( ,disfavore~J; . se~ . l 
Witkii,i &, Epstein,·, 99.l:CrimiJlal Law, sup,.a, 

. Elements, §. 18, p. 2Z3 [exainples.·giyeri of strict 
liability .\lriffii;:s are ~o;( "indi~~t\veg'f.a trend: lri4eec[, 
the·opposite appears t6 be trlJ.e"J). 

I.fil · "~ual\y '«~\l reco~~.d, however, · ~~ t~,atf?r 
certi:iin. typ,es of penal laws, 'Often referred t.C? a~.public 
welfare ·offenses, the Legislatur,e doesnot intepd that 
any proof of scieriter or Wrongful 4it6nt be nece~sary 
for conviction. 'Such offenses generally are based 
upon tli.e violation of statutes which. are 'purely 
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regulatory in nature and involve ·widespread injury to 
the public. (Citation.] "Under many statutes enacted 
for the prdtection of the public health and safety, e,g., 
traffic and food arid drug regi.ilations, criminal . 

· sanctions aie relied upon even lf there is no 'wrongful 
intent. These offenses usually involve light penalties 
and no moral obloquy or damage to reputation. 
Although cririlinal sancti <ins are relied upon, · the 
prilruiry purpose . of th,e statutes is regulation rf1~er 
than **914 punishmeni or correction. The offenses 
are not crimes in the orthodox sel1S"e, and wrongful 
Ui.tent is ii.at reqJifeCi in the. int~est Of enf(!rCemen( ;,_ 1 

" 1.!orge M.. suDra, · 23 Cal.4th at p. 872. 98 
Ca1.Rotr.2d 466. 4 P.3d 297.) [FNSJ *268 Al_cobol­
related . offenses, such as driving with a prohibited 
i:ilo'ti·~~~l~ollof' concentration (Ostrow v. .Miii-.'icipai 
Courtr198h 149'Cal:App.3d 668, i97 Cal.Rbtr. 40) 
and, employment of a minor . at an est~blisbment 
sellihg alcoholic· beverages ( Kirbv v. A/coho/ii: Bev. 
etc. Ami' Bd. (1968) 267 Cal.App.2d 895; 73 
Cal.Rotr. 3·52),' have· been found to cohiitlfuie such 
pulilic' welfare' offenses. . . . 

-~:":.' ' . 

FNB. Examples of p~blic welfare offens_es 
for which criminal liabilify attaches in the 
absett~e of,any'meri.s rea, iilclude iriip~6perly 
labeling and storing haiardotis waste 
(Health & Saf.Code, § 25190; see People v. 
Matthe1vs (1992)7 Cal.Apti.4th 1052, 1057-
1058, 9 Cal.R.otr:2d 348). sale ofri:l.is!abekd 
mofor'. oil (Bus. & Prof.Cdde, § 134so; 
People v. Travel~s (1975) 52 Cal.Ap0:3d 
111, 124 Cal.Rotr. 728), sale of food 
contaminated With fecal matter (People v. 
Schwal·tz (1937) ·70 P.2d 1017, 28 
Cal.App.2d Suon. 775j;' "sale of 
shortweighted food (Jn re Ma1'1e); (1946) 29 
Cal.2il 525, 175 P.2d 832). liiiil.use of an 
u'.rillceJ.ised poisoji (A antef Pest C~11troi Co. 
v. Strur:turdi Pesi Control Ed. 0980) 108 
Cal.App.3d 696, )66 Cal.Roir .. 763). 

L2l We found in Jorge AL supra. 23 Cal.4th 866, .98 
Cal.Rptr.2d 466, 4 P.3d 297. a "usefµ!'' analytical 
frariJework "where the legislative interif is 1'Dt rea,c!i.Jy 
discerned from the teiit [of the laV<] _i!Self." Ud. at 0: 
873. 98 Cal.Rntr.2d 466, 4 P.3d 297.} We there 
explained thai, "courts have commorily taken ·into 
acco~t ... :(!)the legislative history and. context; (2) 
any general provision on mens rea or strict liability 
crimes; (3) the severity of the punishment provided 
for the crime ('Other things being equal, the greater 
the possible punisliment, the more likely some fault is 
required'); ( 4) the seriousness of harm .to the public 
that may be expected to follow from' the forbitld~n 

conduct;· (5,) the defendant's opporturiify to ~certain 
the true facts ('The _harde~ to firid out the tru¢,. the 
mbre likely the legislature meant t9 require fault in 
not ]<nowing'); ' (6). the difficulty prosecutors woulc! 
have in proving a mental state for the crime ('The 
greater the difficulty, the· i;nore likely it is that' the 
legislatl,lre intended to reli.eve the prosecution of that 
burden so that the law ci:iUid be effectively enforced'); 
[and) (7) the nllrµ.ber ofprosecutiorui to be. expected 
under the statute ('The fewer 'the· .. expecteci 
prosecutions, ,,;,.,.655 the.more likely the legislanu:e 
meant to require the· pri:!secuting officials tci 'go into 
the'issue of fault').;' Uliid) 

We neeci not. address ·au "o~ the Jorge M factors 
becau8e section' 25658(~) fails easily into the 
categ~ry · . of c~es. . cqurts histori7ally have 
determined· tO be public. welfare offenses for which 
p~oof 6f lmciwledge cir c~al i)l~~ilt is ulinecess~ry. 
First, the statuie does' n{)t expressly' require a mehtal 
state. M;i:ire to 'the point, the statute is cl.osely akm to 
those piib!ic welfare offens.~s that " 'are purely 
regulatory iii nattire and involve widespread injury to 
the public.' " (Jorge M., supra, 23. Cal.4th at p. 872, 
98 CaLRotr.2d 466, 4 P.3d 297.}Like those offenses, 
section 25658(a) is roOr~ regilliitory than perla!, 
a4piesse~ more to the public welfare than to the 
rndividuaJ punishment Of the tran8gressor. As One 
court bas opined wh~n addressirig 'th~''purpose of 
section 25658: ... "[I)t may be assumed that tile 
proyisi9.ns . prohibiting cert,\lin transactions with 
ffiinors ·are designed fo proteci · them . from harmful 
ililluences." (Lacabar£ne Properties, Jnr:. v. Depi. 

·Alcoholic Bei;, Control (1968) 26l'Cal.App.2d 181, 
18B, '67 Cal.Rptr. 734: accoi:d, p·,:ovigo Corp. 1;. 
Alcoholic Beverage Conirol Appeals Bd .. ~-upra, 7 
Cal.4th. at p. 567, 28 Cal.Rptr.2d 638. 869 P.2d 
1163.Y ' 

*269 The statute's goal of avoicilng a broader societai 
hal1lJ rather than impciiillg individual p;Jillshment is 
illustra)ed by the light penalties prescribed for its 
violation., Viola,tion of section 25658Ca) imposes a 
$250 fine, hetWeeri' 24 anc! 32 .hours of commuruty 
service, or a combination thereof. (§. 2S658. subd. 
(tlill.) For a first offense involving a minor and not 
simply an underage person, the penalty is a $~,000 
fine and at least 24 hours of communiiy'sei'vice. (Id., 
subd. (e)(2),) No. violatj9n of section 25658Ca) 
resul!S ill. inc~rceration of any length. Thus, as for 
other public welfare offenses, section 25658(a) " ' 
"involve[s) light penalties and no tjloral obloquy or 
damage to reputation. Although criminal sanctions 
are relied upon; the primary pUrp(lse of the statutes is 
regulation rather than punishmeni or correction." ' '' 
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*"915(Jorge M.. supra. 23 Cal.4th at p. 872, 98 
Ca!.Rotr.2d 466, 4 P.3d 297.) The light penalties for 
violating' section 2565 8(a) strongly suggest the 
Legislature has dispensed with ihiy requitenient that 
the People prove lrnowledge or some otiier crimin~l 
intent. · · 

flill.' Petitibner ·argues. section 2565SCal must be 
intetpreted t9 .requite laiowledge" of age despite any 
explicit statutory requirement, citing Brockett L 
Kitchen Bova Motor' Co. CJ972l 2lf. Cal.App.3d 87. 
100 Cal.Rptr'. 7 52. Brocked concerned Civil, not 
criminal, liability. In pissmg, it stat~d about section 
25658Cal: "If one wilfully disobeys the law'· and 
knowingly furnishes liquor to a min()r with knowledge 
that the minor is going to. driv_e· a,. ~i;:[iicle OI\ the 
pub\ic highways, as filleged in this. clise, he must face 
the consequences:" CBi·ocicet(.si/1Ha, at p. 93; I oo 
Cal.Rptr. 752, it_alics . a4!f~d.). Not addressed iri 
Bioclceti' 'is' whe.tlier . one . must face the . same 
coiiiiequences absent"siicii intent rir knowledge .. An 
opinion,· of course, is i.;iot, authority for' pr()positioils 
not considered. (Flannery v. Prentice (2001) 2'6 
Cal.4th 572, 581. 110 Cal.Rptr.2d 809; 28 P.3d 860:) 
In any event, Brockett ·relied eii:tensively on VeselJI v. 
Sager Cl971) 5 Cli.L3d 1S3. 95 Cal.Rptr. 623. 486 
P .2d 151. whicb subsequently was · stat4!9.rily 
overruled. (See Btis. & Prof.Code. § 25602; siibii. 
M; Civ.Cbde, § 1714. sii~d. (b)) ·· 

More on pain( is' .Provigo Corp. v. Alcoholic 
Bei•erage ·coniroi ApT!ed/..i Bd .. supra 7 Cal.4th• ai 
page 569. 28. Cal.Rptr.2il 638, 869 P.2d 1163. where 
this court· beld as to seller~licelisees that "the laws 
against sales to ininors [ cit~g Cal.· CDnst., art. ){){, § 
22; Bus. & Prof,Code,' § . 25 658fa)J ciln be violated 
despite the _seller's (()r. its ***656 ·agents') lack .of 
lrnowledge of· the· purchaser's minority." ?ri:Jvigo, 
then, at least suggests section 25658(a) also does iiot 
require proof ()f knowledge or intent by other pers,ons 
who provide alcohol fo underage persons. .. We 
conclude that. to obtain a 'conviction under"section 
25658(al, the Peopl~Hiieeii riot prove the offender 
knew tbe. person' to whom h~ or she furnished, sold or 
g~Ve an alcoholic beyerage wasjil faci not yet 21 
years old... · · 

"270 2. Seclioh 2 5658(c) 
·,_. 

Lill Whether ·subdivision (c) of section ~5658 
dispenses with a proof of knowledge r¢q\liremeiit is. a 
more complex question. Unlike witli'subdivision'(a), 

. three factors mentioned in Jorie NL supra. 23 
Cal.4th at page 873, 98 Cal.Rntr.2d 466, 4 P.3d 297-
the legislative history and c6htexi:. of the statilte, the 

severity of th~. punishment, am! the seriousness of the 
harm tO the public-have substantial application iii the 
analysis for subdivision (c). Nevertheless, we 
siriiilarlY conclllde. the People' need · not prove 
kii.owl~dge or· intent to estiib!ish. ·a violation of 
subdlvision (c). 

First ~d foremcist, the legisiative histocy of section 
2S65E(c) strongly suggests the L~gislature intended 
to .°ilnpose guilt without a showing the offender knew 

' the age ·of thi;: person for \>,/horn alcohol was 
ptirchiised. As discussed, ante. section 25658(c) was 
8)1 amendment to the . existing siatute, responding to 
an incident in Santa Cruz Counfy in which someone 
over)+ years' old pur9hased alcoliolic p~verage.(,for 
an . ~cierage . person · whp . the:reafte~ be·~~me 
intoXic;iited and crashed his car~ killing three millers. 
As o~wnally proposed, Asseinbly. Bill J'lo.2029 
wo.Uld h,ave proscribed "furnish[ing]" an ali:obolic 
beverage' 'to a ~'.minor" if the mjiior tlien capg:d death 
or greaJbodily injury. This (.lriginai versic:itf o'fthe bill 
made the'new crime punishable as e~t4er a felony ,or a 
misdemeanor, commonly called a wobbler. (ASsem. 
Bill l;{o,.2029 .(1997-1.998 Reg, Sess.) a~ introduced 
Feb, 18; 1,998.) The bill, was !!mended in the 
Assemb.ly_ to subs~itute the phnise "purchasing ... for" 
in f9e place of ''.furiiishing ... to." The amendment 
also . cieletep reference to a . "iµirior" . and replaced it 
with •iii .p~son UJ1der the age c)f21. years." That the 

'crime i:qUld' ~e a fel6iiy puµiShable. 'in state prison 
rei¥in'ed unc!liihgeg.. (Assei:ii:. Anienil. to. Assem. 
Bill No.2029 (1997-1998 Reg. Sess.) Mar. 26, 1998.) 

' ' . 

The bill was then ref\:i;red to the_. Assembly 
Coinrnitiee cm Public Safety. CoillIIl_erits .to the bill 
include. this telling one: ''.,T,hls bill '1'equir'es little or 
110 intent on .the part of the pur~haser of alcohol for 
underage P.e.r{ons. There. is ho requireµient that GBI 
[great !Jodily irijfu.y] .or death be foreseeable to the 
*"916 ·purchaser, ·other .. th!Ul tbe general lrnowledge 
that alcohol can: sometimes lead to dangerous 
situations. ·As 1~ ·stated abo~e, a co~ercial vendor 
is on.I y folllld civilly liable and guilty of a 
misdemeanor if he or she . sells to an obviously 
in_toxidiltc:.d 1nindr. ['ii ] Sliauld this bill 9e ameride,d to 
ptiivi4,e that th,~_purchaser nxust !C110W,. or reas.oniibly 
should have kfiown, that GB! was p likely result of 
the pui·chase of the alcohol far th_~ underage perso71? 
" (Assem. Com. 011 Public. ~afety, Analysis of 
Aniend. to Assem. Bill No.2029 (1997-1998 Reg. 
Sess.) Apr. i 4, 1998, it~lics aMeei, underscoring in 
original.) . 

"271 Before the full Asseri:J.biy a week later, 
ASseinbly Biil No.2029 was again amended. 
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Proposed section 25658(i:) was then to read in 
pertinent part: "Any person who violates subdivision 
(a) by purchasing Elli alcoholic beverage for a person 
under the age of 21 years and the person under the 
age of 21 years ·thereafter consumes the alcohol-and 
thereby proximately· causes great1 • hodily injury to 
himself; herself, or ***657 Ellly.other person is guilty 
of a public offense punishable by imprisorunent in a 
county jail not to exceed one year or in state prison. 
Jn order to· be punishable by. imprisonment in the 

. state p1'ison pursuant to this subdivision: [~] (1) Tlie 
purchaser shall have known or reasonably s7iould 
have known that the person for whom he or she was 
purchasing ·was under ·the age of 21 years ..... " 
(Assem. Amend. to· Assem. Bill No.2029' (1997· 
1998 Reg. Sess.) Apr. 21; 1998, italics added.) 

As the Legislative Counsel's Digest for this proposed 
amendment explained, "[t]he bill would require that 
to be punishable as a felony the purchaser must have 
known or reasonably should have !mown that the 
person for whom he or she· wascpurchasing was under 
the age. of 21 years ... /'· (Legis. Coul1Sel's Dig.; 
Assem. Bill No.2029 (1997·1998 Reg: Sess.) Apr. 
21, 1998.) 

The substance of Assembly Bill No.2029 was then 
added to Assembly Bill No. 1204, then before the 
state Senate. (Sen. Amend. to Assem. BillNo. 1204 
(1997"1998 Reg. Sess.) June 3, 1998.) In the Semite 
Committee· on Public Safety; a question was raised 
concerning the foreseeability <ihhe irijury caused by 
the underage drinker. "As the opposition notes, this 
provision would provide a potential prison sentence 
for an act ·DO! directly caused by the person. A 21 
year old college sfuderit who gives a 20 year cild 
friend a beer could be ·subject 'to· an in'creased 
misdemearior penalty if that 20 year old friend were 
to trip down a flight of -stairs after drinlcing the be.er 
and breaks his/her arm." (Sen. Com. on Public 
Safety, Analysis of Amend. to Assem. Bill No. 1204 
(!997·1998 Reg. Sess.) June 3; 1998.) "SHOULD 
WE PUNISH ONE PERSON FOR THE 
UNFORESEEABLE SUBSEQUENT BEHAVIOR 
OF ANOTHER BECAUSE THE FIRST PERSON 
COMMIT'I1ED AN OFFENSE?" (Ibid.) 

Although a concern was raised in the Senate 
committee about the foreseeability of the injury, no 
question was raised about the felony provision or its 
require1rient that ·the offender !mew or should have 
known the age of the person- for whom he was buying 
alcohol. Nevertheless, Assembly Bill No. 1204 was 
thereafter amended to delete the· felony option 
together with its intent requirement, leaving· section 

25658(c) as a misdemeanor provision only, With no 
explicit intent requirement. (Sen. Amend. to Assen;i. 
Bill *272 No. 1204 (1997·1998 Reg. Sess.) Jilite'.30, 
1998.) It was this version that was eventually passed, 
enrolled, sent to the Gcivemcir, and signed into law. 
[Bill . 

·FN9. As the Court of Appeal explained: 
"The substance of [Assembly Bill No.] 1204 
was then incorporated into a related bill 
proceedirig through the Senate, [Senate Bill 
No.] 1696, to ensure that its provisions 
would,not'be·super[s]eded if both bills were 
enacted aild [Senate Bill No.] 1696 was 
chaptered last. (Legis. Counsel's Dig., Sen. 
Bill No. 1696, Stats, 1998 (1997--1998 
Reg. Sess.).) ( [Senate Bill] 1696) In fact, 
that is what hiippened. [Assembly Bill No.] 
1204 was chaptered oii'Sepfomber 14, 1998. 
[Senate Bill] 1696 · was ... 'chaptered mi 
September 18, '1998. Section '25658 was 
amended '.to include subdivision (c) by 
Senate Bill 1696." 

The Court of Appeal below reasoned: "A review of 
this his!Ory shows that the Legislature · considered 
incorporating an express rrieiillil state element into the 
statute when the subdivision could be prosecuted as a 
felony. · It miiy be inferred that 'the Legislature 
intended· the misdemeanor to be a strict . liability 
statute when iC deleted the felony provision **917 
without moving. the requirement of a specific mental 
state 'into the remaining IIiisdemearior portion of 
subdivision (c)." While this inference is ***658 
strong, petitioner contends th~ app~llate co~'s view 
of the legislative history is simplistic because it fails 
to view the totalitY of the legislative histOry, which 
indicates a le'gi.slative concern with not only the 
poteritlal offender's knowledg~',of the drinker's age, 
but also with his or her subjective awareness of the 
foreseeability of the harm caused by the drinker. 

As ·our redtation of the legislative history 
deniiliistrates, the Legislature was, at various points, 
concerned both with the possibility that one· could be 
convicted of a felony under the new law even· though 
unaware of the age· of the person for whom alcohol 
was -bought and with the possibility the purchaser 
could be· convicted although tinaware the drinker 
intended to bec6ine intoxicated or to drive. But that 
the Legislature may have entertained multiple 
concerns about the proposed Jaw: does not uiidennine 
the obvious inference that in deleting the felony 
optioii; with its · attached intent requirement; the 
Legislature intended to leave the new crime" a 
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misdemeanor only, with no intent requiremenl 

Interpretation of section 25658Cc) as a strict liability 
offense is bolstered by a consideration of other 
statutes addressing related issues, all of which appear 
i.J1 the same portion of the Biismess ·and Professions 
Code as does section 25658. (See art. 3 ["Women 
and Minors"), ch. 16 ["Regulatory Provisions"]; div. 
9 [''Alcoholic Beverages"].) For· example, section 
25658.2, subdivision (a) provides: "A parent or legal 
guardian who knowingly permits his or her child ... 
under the age of 18 years, to consume an alcoholic 
beverage ... at the home of the parent or legal 
guardian [under certam conditions] is guilty of [a] 
misdemeanor." (Italics added.) Sinli.larly, section 
25.657, subdivision (b) provides: "In any place of 
business where alcoholic beverages are *273 sold to 
be consumed upo.n the premises, to employ or 
/a1owingly permit anyone to loiter in or about said 
premises for the purpose of begging or.soliciting any 
patron or customer of, or visitor in, such premises to 
purchase any alcoholic beverages for the one begging 

· or soliciting [is guilty of a misdemeanor]." (Itali~s 
added.) Finally, section 25659.5, subdivision (d) 
provides: "Any purchaser of keg beer who knowingly 
provides false information as required by subdivision 
(a) is.guilty ofa misdemeanor." (Italics added.) 

(12) Because the wording of these statutes shows the 
Legislature if it wishes !mows how to ex.press its 
intent that lmowledge be an element of an offense, 
the absence of such a requirement in section 2565 8(c) 
indicates it intended no such. requirement. (People v. 
Mumlw (2001) 25 Cal.4th 136. 159, 105 Cal.Rptr.2d · 
387, 19 P.3d 1129.) "It is a settled rule of statutory 
construction that where a statute, with reference to 
one subject contains a given provision, the omission 
of such provision from a similar statute concerning a 
related subject is significant to show that a different 
legislative intent existed with reference to the 
different statutes." (People v. Norwood Cl 972) 26 
Cal.App.3d 148. 156. 103 Cal.Rptr. 7.) In sum, the 
legislative history and context of section 25658(c) 
tilts heavily in favor of criminal liability without 
proof of knowledge or intent. 

· [UJ. The second factor we find significant is the 
severity of the punishment. (Jorge M.. supra. 23 
Cal.4th at p. 873. 98 Cal.Rptr.2d 466, 4 P.3d 297.) 
The greater the pwlishment for a particular crime, the 
more likely the Legislature intended to require the 
state to prove an offender acted with some culpable 

. mental state. "For crimes which impose severe 
punishment, '.,. the usual presumption that a 
defendant must know the facts that make his conduct 

illegal should apply.' (***659Staples v. United States 
[ 0994)] 511 U.S. [600.l 61-9. fl 14 S.Ct. I 793. 128 
L.Ed.2d 6081.)" (People v. Coria (1999) 2 I Cal.4th 
868, 878. 89 Cal.Rptr.2d 650. 985 P.2d 970.) For 
example, we reasoned in Jorge M. that· the 
"Legislature's choice of potential felony [rather than 
misdemeanor] punishment reinforces the 
preswnption expressed by [Penal Code) section 20 
and suggests that correspondingly strong evidence of 
legislative intent is required to exclude mens rea from 
the offense." (Jorge M. supra. at p. 880, 98 
Cal.Rotr.2d 466, 4 P.3d 297 .) 

Section 25658(c) is punishable as a misdemeanor, 
not a felony. In general, punishment **918 for· a 
misdemeanor cannot exceed confinement in a county 
jail for up to six months, a fine not to exceed· $1,000, 
or both. (peN.codE, § 19,) the· maximum 
coufmement for a misdemeanor is one year in jail. 
(Id., § 19 .2.) A violation of section 2565 8( c), though 
not a felony, provides for a punishment greater than 
that prescribed for the typical misdemeanor because a 
violator "shall be punished by imprisonment in a 
county jail for a minimum term of *274 six months 
not to exceed one year, by a fme not exceeding one 
thousand dollars ($1,000), or by both imprisonment 
and fine." (§ 25658, subd. (e)(3), italics added.) 

Althougb the heightened penalty tends to distinguish 
section 25658(c) from the ordinary misdemeanor and 
suggests we should imply a mental element to this 
crime, a higher than normal penalty does not 
necessarily preclude a crime from being a public 
welfare offense; the severity of the pmlishment is, 
instead, a factor in the overall calculus in determining 
whether proof of a mental element must be implied. 
Here, the punishment falls somewhere in the middle, 
greater than that prescribed for the typical 
misdemeanor, but less than that for the typical 
wobbler or felony. 

In addition to the potential length of possible 
incarceration, petitioner contends the reputational 
injury and personal disgrace he will suffer should bis 
conviction for violating section 25658(c) be allowed 
to stand are factors relevant to determining the 
severity of the punishment. We agree. Discussing 
this issue, Justice Traynor opmed for this court: 
"Under many statutes enacted for the protection of 
the public health and safety, e.g., traffic and food and 
drug regulations, crll;linal sanctions are relied upon 
even if there is no wrongful mtent. These offenses 
usually involve light penalties and no moral obloquy 
or damage to reputation. Although criminal 
sanctions are relied upon, the primary purpose of the 
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statutes is regulation rather than punishment or 
correction. The offenses are not crimes in the 
orthodox sense, and wrongful intent is not required in 
the interest of enforcement." (People v. Vogel C1956) 
46 Cal.2d 798. 801. fn. 2. 299 P.2d 850. italics added 
!Vogel). quoted in Jorge M .. supra, 23 Cal.4th at p. 
872. 98 Cal.Rotr.2d 466, 4 PJd 297.) At issue in 
Vogel was the crime of bigamy. Justice Tray.nor 
further explained: "The severe penalty. for bigamy 
[then up to a $5,000 fine, confinement in county jail: 
or in state prison for up to 10 years], the serious loss 
of reputation conviction entails, the infrequency. of 
the offense, and the fact that it has been regarded for 
centuries as a crime involving moral turpitude, make 
it extremely. uri.Iilce_ly. that the Legislature meant to 
include the morally innocent to make sure the guilty 
did not escape." (Vogel. supra. at p. 804, 299 P.2d 
850, fn. omitted, italics added.) 

More recently., the Court of Appeal addressed the 
question whether the crime of misdemeanor animal 
cruelty (Pen.Code, § 597f, subd. (a)) required a 
showing of either civil or criminal negligence. 
(People v. Speegle (1997) 53 Cal.App.4th 1405, 62 
Cal.Rptr.2d 3 84.) The cou1t found the ***660 
reputatio.nal injury associated with the criminal 
mistreatment and neglect of animals to justify the 
higher, criminal negligence standard. "In our society., · 
those who mistreat .animals are the deserved object of 
obloquy, and their conduct is wrongful of itself and 
not just as a matter oflegislative declaration." (]d. at 
o. 1415. 62 Cal.Rptr.2d 3 84.) 

*275 Like the bigamist in Vogel supra. 46 Cal.2d 
798, 299 P.2d 850, and the qefendant who kept, 
neglected, and starved 200 · poodles in People v. 
Speegle, supra. 53 Cal.App.4th 1405. 62 Cal.Rotr.2d 
384, a person who purchases alcoholic beverages for 
an underage person, enabling that person to become 
intoxicated and to cause "great bodily injury or 
death," may expect severe censure from the general 
public. That drunk drivers, and especially. underage 
drunk drivers, cause death and destruction on our 
highways is common knowledge, and anyone 
contributing to that societal tragedy would suffer 
significant reputational injury. Considering the 
heightened misdemeanor penalty. together with the 
societal condemnation a violator of section 25658 (c) 
would encounter, we conclude the severity. of the 
punishment weighs i.n favor of requiring some intent 
element for section 25658Cc). 

The third factor we find particularly. pertinent is the 
seriousness of the harm or injury *"919 to the public. 
(Jorge M.. supra, 23 Cal.4th at p. 873. 98 Cal.Rpa·.2d 

466, 4 P.3d 297.) The more serious and widespread 
the expected hann from the prohibited conduct, the 
more lilcely the Legislature intended to create a 
public welfare offense for which no proof of 
knowledge or intent is required. We explained the 
significance of this factor in Jorge M.: "The A WCA 
[Assault Weapons Control Act] is a remedial law 
aimed at protecting the public against a highly 
serious danger to life and safety. The Legislature 
presumably intended that the law be effectively 
enforceable, i.e., that its enforcement would actually. 
result in restricting the number ofassault weapons in 
the hands of criminals and the mentally. ill. In 
interpreting the law to further the legislative intent, 
therefore, we should strive to avoid any construction 
that would significantly. undermine its enforceability.. 
This is not to suggest this court would or should read 
any element out. of a criminal statute simply to ease 
the People's burden o( proof. But, when a crime's 
statutory definition does not expressly include any 
sdenter element, the fact the Legislature intended the 
law to remedy a serious and widespread public safety 
threat militates against the conclusion it also intended 
impliedly to include in the definition a scienter 
element especially burdensome to prove." Ud at pp. 
880-881, 98 Cal.Rptr.2d 466, 4 P.3d 297.) 

The harin that section 25658(c) aims to avoid is the 
death and great bodily injury of underage drivers, 
their passengers and other collateral victims. Unlike 
section 25658(a); which criminalizes the mere 
furnishing, selling or giving of alcohol to an w1derage 
person, section 25658(cl includes two additional and 
significant elements: consumption of the beverage 
and serious injury or death. One may fairly conclude 
the law addresses a "serious and widespread public 
safety threat." (Jorge M, supra. 23 Cal.4th at p. 881. 
98 Cal.Rotr.2d 466, 4 P.3d 297.) Implying an intent 
or knowledge requirement would necessarily. 
undermine the statute's enforceability. and reduce its 
effectiveness in reducing the *276 number of deaths 
and injuries associated with w1derage drinking. We 
conclude this factor militates against inferring an 
intent requirement for section 25658(c). 

Considering these factors together, we find the 
legislative history of .section 25658(c), its context, 
and the seriousness of "**661 the harm to the public 
particularly. persuasive in demonstrating that no 
knowledge of age requirement should. be imposed. 
Although the public obloquy for violation of. the 
statute and the minimum of six months in jail for its 
violation result in a more severe penalty than nonnal 
for a misdemeanor offense, section 25658(cl remains 
a misdemeanor, not a felony nor even a wobbler. On 
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bal~ce_, , Y{e_. are,,. convinced the legislative history 
pn:ivides the strongest evidence of l_egislativ~ intent. 
Tliat history indica.tes the Legislatur~-intenci~i:i that a -
conviction of violating. secdori 2565scci d~e~ 11ot 
require a showing the offencler h!!d knowledge of the 
iml;iibd"s age or: other criminal intent. Accordingly, 
although .. the Peopie must prove an ac~.lised 
"piJrchas[ed]" an alcqholic, b.everage "for" an 

_ uriderage persori, the People nee.d not also prove the 
accused 191ew 'that .person was under 21 years of age. 

J;>. The Mistal~~ ~i.Fac~,!I~ to Age Def~nse 

llil Although_pie Peopl~ need ncit' prove ~owledge 
of age in order to establish a violation of section 
25658Cc), the question rer{;afils . ~hether pe\itioner 
was entitled to raise a mistake of fact defense 
conb.ertiing i'tirpm's. age: The Periil! Code ~ets forth 
the broad otltliries . of tht mistitk~- of fad defense. 
Sedbn 26 a that' code provides:' "All persons are 
c~pa~le cif t:on®i'~tillg crimes except [11 l ... [~ J 
Persons-who cofnniicied the act or made .the omission 
ch~ged under- a~ igno~ance ~r- mi~take of fac_t~ ~hi(:h -
dispfoves·any crirriinal mterit. 11 Thus, for exainple,'fu 
a c'ase where a defendant WaS convicfod.ofmUrder for 
shooting his wife; liu{ ~lahneil he ho~e'st1y beli~_y'ed 
the gun was rioi' loaded, the trial court .erred by 
refusing to. instruct. the jury that a,,_ person who_ 
entertains 11 an honest and rea5oiialile belief in- the 
existence df, c~rlain fac~ aiid circu,rnstRBR~ .. which, if 
true, would' make such act and orriissiot:i laWful, is not 
gill!ty of~ crime." '**920(Peopie V. Gooii/.rian (1970) 
8 Cal.App.3d 705, 709, 87 Cal.Rpt'r. 665.) rPNl OJ 
Similarly, ill. a case where a defendant, cnarged with 
fo~cibl~ rap'~ and_ kid.Ilapping, _cl~irn'ed a reasq~abie 
belief tlial tJi_e victi!11. c()ns~nted, Vl'~,}1el,d. the jury 
shpuld have ·been instrll_cted on a misfa[ce. of fact 
because, if a reasonable yet itJistaken belief iµ 
consent was proved, the accused_ would not "possess 
the wrongful intent th!\t is a *277 prerequisite under 
Penal Code section 20 to a c'oriVicti'on of either 
kidnapping ... oi-' rapi: by mearis of f()rCe cir threat. II 
(Peoole v. Mm1berry (1975) 15 Cal.3d 143, 155. 125 
Cal.Rotr. 745. 542 P.2d 1337.) 

FNIO .. People v. Goodman. supra. 8 
. Cal.App.3d 705, 87 Cal.Rotr. 665. was 
. disapproved on ·ai:16ther grouiid iq People v. 

Beagle Cl972) 6 Cal.3d 441. 451-452. 99 
Cal.Rptr. 313. 49_2 P.2~ I. _ : . 

[lil As a general matter, how~y~r~ a mistal<{of fact 
defense is not available uriless the· !nistake disproves 
ari eieinent of the offense. (People v. Parker 11985) 
l 7f Cal.App.3d 818 S22! 223 CaLRotr. 284; 1 

Witkin. & . Epstein, Cfal.CrimilJ.al Law, si,1pra, 
Defenses;, § 39, p, , 372.) . Thus, in Parker. the · 
defen~ant illegally , ~ntere4:, ~ structure allegedly 
believing it was a commercial building. Because the 
building w~s in fact a residence, lie Y{as _cbarg~;( with 
and convicted of first degree, burglary., (Pen.Code. § 

459.) Ori appe_al, the appellate court rejected his 
argllI):ient thE;t tlie tria,1, court had_ erred, by failing to 
instruct the juf-y tl?at);]is mis!a\ren belief _the building 
was an unillbaoited structure constituted . an 
af'finp~ti~e defe~'e, (Parke~. supra, at p. 82\ 223 
Cal.Rntr. 284.) The. appellate court reasoned that 
becaus.e' the proseCUfiOn. Was not required to_ prove. a 
defendant knew the building entered was a residential 
one, ,ii),, order ,to convict, of_ ***662 .b~gi~, 
"ii:D:~ra~ce. con_c)irillng the_· residential nature.,_of a 
builcfui.g does,nofrender a defendant's imla.\Vfui entry 
into it with a' feloriious iriterit iriri'Ocent conduct." il.d. 
at pp. 822-823, 223 Cal.Rotr. 284.) · 

Of course, murder (People ~- Good~an, supra, 8 
Cal.App.3d 705. -87 Cal.Rptr. 665), rape. (People v. 
Mavbelfo supm 15 Cal.3d 143, 125 Cal.Rptr. 745. 
542 P.2d 1337) and burgla,ry. (People ii. Pm·ker. 
supfci. 175 Cal.App.3d 818. 223 Cal.Rptr. 284) all 
reqllire proof of' crinii,rial J11tent; whereas public 
welfare,' offense~ such as .~ ;.viOiati_on of sectlcin 
25658(c) do_ not. ,We addressi::d the mistake of fact 
defense for, pu91i~ Y.ielfare oi'fYI!-~es .. i# Peopi/ v. 
McClennegen Cl 925) 195 Cal. 445, 234 P. 91..which 
involved a j oirit prosecution of several defendants for 
violating the stat61s antis;fridicalism statiite. It' ~as · 
alleged the defendants conspu'.~d 'to; effect a change in 
the "ind-qstrial ownership and: control in the existing 
econornj( and· social. system-" ·arnf:to "effect politi~al 
changes - in this state and in the United States of 
Am~rica by means and -methods 'ci.en~iinced by [the 
antisyrici{calism] ~ct.,•i' (id.'-a't p: 448: 234 :P. ''9u 
Althougii' we ultirp.ately founil tfie antisyndicalism act 
did not establisb~a publkwelfare crime, we diScussed 
the mental state' required for" such offenses, which' we 
denoted . 11 staM9ry crimes.,"_ . "The .. commission of 
varicius' actS are' wade punishable Under our criminal 
procedure! even, thougl].. the doer, lie ignorant .of the 
fact that the doirig of the ac~.c.onst\tutes an offel}se. A 
mistake. of fact, ·or a want ofintent,: is not in.:eye1y 
case a sufficielJ./ defe~e for th~ .· violation . . of .a 
criminai statute. Statutes enacted for the protection of 
public morai!i,''public h~aith;_ and 'tiie public peaqi: ,\ll}d 
safety are apt illui;tratiops'oqhe rule just ~Jlllounc~d. 
[Citations.] ... [~] ' ... [T]herefore if a.crimin!\l in.tent 
is not an essential efoment of 0. statutory *278 crin:te, 
it is not necessary to prove any intent in order. to 
justify a conyic:tion. Whether a criminal _intent or 
guilty knowledge is a necessary element o.f a 
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statutory offense is a matter of ccinstructio:ti. to be 
determined· from the la:ti.gUage of the statute, in view 
of its manifeilt purpose and· design. There are many 
instances in recent times where the Legislature in the 
exercise oFthe "police 'power has prohibited, under 
penalty, the:performa:ti.ce of a specific act.· The doing 
of the inhibited acf. constitutes the criine, and the 
moral ·turpitude cir purity of the motive by :which it 
was promptild.'arid knoWledgiJ, or 'ignorance of its 

. criminal i:hafai:ler are 'iniinaterial circumstances 'i:m 
the question of giiilt. The only fact to be determined 
in these cases is whether the defendant ditl the act. In 
the interest ·or the public the burden is placed upon 
the actcir cif ascertaining at his peril whether his deed 
is within the prohibition of aiif criin.irial statute.' " 
**921Ud. at po. 469-470, '234 P. 91, italics added.) 
In other words, foi"public welfare offenses for·which 
intent need not be proved, a mistake of fact defense 
was llllavailable. :, 

People v. Schwartz. suora. 70 P.2d 1017. 28 
Cal.App.2d Supp. 775, illustrates the point. That 
case'involved·the' sale •of iillpui:e or adulterated'food, 
a public :·welfare offense. ·The· court there explained 
that the-'defendant "does not need to engage-in that 
business;-}but if-he' does engage in that'buiiihes's the 
law will not permit-hiiii to evade his respon5ibility tci 
the ptiblic, declared by law, by.pleading ignorance of 
the. qiiEilify or contentS ofthat•\vhich he ii:uiy laWfully 
sell only·if·it,is pure." (Id at p: 7'78: 70 P.2d I 017, 
italics' added:) Sinii.larly, in' People v:•' Bickerstaff 
(1920146 Cal.Aiip. 764~ 190 P. 656. a case iitvolvhig 
the sale 'Of· a beverage 'With greater than 1 percent 
alcohol, "it is not a: defense for the defendant to prove 
thatJhe did not know the liquor sold by him coritained 
the prohibited *""663 am<iiint of alcohol." Cld.· iit p: 
771. 190 P. 656.) 

Notwithsiaiii:!ing the foregoing; ·the modern trend is 
to,fequire proof of some criminal intent or knowledge 
in order ·10 secure a crurunal conviction. (People v. 
Simon; suprd. 9 Oal!4ili atn: 521. 37 CiiLRptr.2d'278. 
886 P.2d 1271.l Vogel. supra. 46 Cal.2d 798; 299 
P.2d 850'. is illtistrative. "In Vogel. the defendant was 
charged with bigamy in violation cif Penal Code 
section 281, which at that tinle provided that "[e]very 
person having a husband or wife living, who marries 
any other person ... is guilty <if bigamy." The ·trial 
court rejected the defendant's proffered evidence that 
he reasonably believed his first wife had divorced 
him, citing People v. Kel/1i ·'0 939) 32 Cal.App.2d 
624, 625, 90 P.2d 605. which held that "[a] second 
marriage under' a:ti. erroneoils aiisi.unption that the first 
marriage has been anriulkd or dissolved is· riot ii 
defense to a charge· of bigamy." 

The Vogel court agreed the People need·not establish 
the defenda:ti.t knew he was" still married to his first 
wife, but need· only prove he was in fact still *279 
married to her. - Nevertheless, we conciuded the 
defendant was entitled to raise a mistake of fact ilS an 
affirmative defense,, explaining that he'wotild not b~ 
"giiilty of bigamy, if he 'hiid a bona fide and 
reasonable belief that facts eXisted that left him free· 
to rerriiizj.'i (Vogel, supra, 46 Cal:2d at 1)': 801, '299 
P .2d 850:. see alSo P"eopl~ v. StuilrH1956) 47 Cal.2d 
167. 3 02 P .2d 5 [mistake cif fact- defense available to 
charge of selling adulterated drug]; In re Marley. 
supra: 29 Cal.2d at p. 530: 175 P.2d 832 ·[suggestillg 
but licit deciding riiistake of fact' defense available to 
charge ofshcirtweighti.Dg].) ' · 

Most notable, perhaps, cif this line of cases is People 
v. Herndndei'f1964l:61 ·Cal.2d 529. 39 Cal.Rptr. 361, 
393 P2d 673. In that case, the defendarit was 
charged with statutory rap'e' (now caned" urilawful 
sexual intercoi.trse; see Pen:code', § 261.5), a crime 
that ·does not teqiiire' proof the ·defendant knew the 
prosecutrix's age. The defohifarit claimed "he'had in 
good faith a reasonable· belief that the prosecutrix 
was 18 years "Or more 'ofige"'•(Herifrinilez, supra. ai 
p. 530. 39 Cal:Rptr. 3frL 393 P.2d· 673). :wberei.i.s in 
fact she was· 17·years nine 'riioiitlls':old.' Since the 
19th cenhlfy the law ·had fuade''the ci6fense of inistake 
offact as tci age tina~ailable for this criine.' (People V. 

Ratz 0896) 1 is Cal. 132.; 134-135.46 P. 915.) In an 
example of an·' opinion's venerability 'offeririg it no 
protection, thiS court' overruled Ratz and held- the 
defondiilli' was entitled to raise a defense of mistake 
of fact. Citi.Dg Penal Code section 20 and -Vogel, 
supra, 46 Cal.2d 798. 299 P.2d 850. we stated: "We 
are .. j:>'ersi.ia&a · ·that the · reluctance to accord to a 
charge of stafutory -rape tile\' defejlse of a lack of 
crimimi.l intent has no greater justification than in the 
case of other stiitutory crimes, 'where the Legislature 
bas'made ideritlcru provision with re6pect to int6nt. ' 
"At corimion·Jaw· an horiest arii:!' reasonable belief in 
the· existerice of circumstances, which, if·frue, would 
make the act for which the person:- is indicted ari 

. innocent act; hail always been· held to lie ii good 
def~ruie.... [I]t has never been suggestcid thaf these 
exceptions do not eqwiiiy apply-'io the case of 
stattitci'ry offenses wtless the::(are exC:luded expressly 
Or by iJ.ecess'iicy ifupiicatiOir. 11 1 11 (Hernandez; SUpra, 
at' pp. 53 5-s'35,C.39 Cal.Rritr. 36 L 393 P2d 673.) · 

I~ ;, ' 

These cases follow the modern trend away frorri 
imposing strict liability for crin:iin.e.l offenses and to 
require some showing of knowledge **92i or 
criminal intent, even if only criminal negligence. 
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(See Jorge M.. supra, 23 Cal.4th at p. 887. 98 
Cal.Rotr.2d 466. 4 .P.3d 297 ["the People bear the 
burden of proving the defendant knew orshould have 

- known the firearm_ ***664 possessed the 
characteristics bringing it within the'" Assault 
Weapons Control Act].) In addition .to interpreting 
statutory language t(} · re_quire some showing of 
criminal intent, as we did in Jorge M.:we may permit 
a convict~O!l absent evidence .of knowledge; but allow 
a defendant to .raise a mistake-of fact in his defense, 
as in ri-agel, sum;a, 46 ca1:2ci 79S, 299 P.2d 850, and 
People v .. Hernandez, supra. 61 Cal.2d 529. - 39 
Cal.Rotr. 361, 3 93 .P .2d 673. Altllough by "280 
tradition (and due process)· the People often have the 
burden to prove -knowledge or inte,nt, shifting the 
burden to the defendant to prove ·his lack of guilty or 
criminal intent is in some cases also permissible. 
Thus, for example, addressing the crime ofbigamy .. in 
Vogel, we explain!)<! that. "guilty lmqwlecl_ge" was " 
formerly a part of the- definition of bigamy [bu!] was 
omitted. from l]'enal Code] section 28 I_ to rea-1/ocate 
the .burden of proof.on t~at issue ·in a bigamy trial. 
Thus, the prgsec\ltion makes a prima facie case upon 
proofth.aMhe.second.marriage was entered into while 
the fu:st, .. spouse W!\S still living [citations],.,and his 
bona.fide and.reasonable belief that facts existed that 
left .the def en&i11i ,#·e.~ to·.~marry is .~ ci_efense to be 
proved,~y the deft;r1cla11t.'\.(Vogel,.suora. at pp. 802-
803. 299 .P.2d .850, italics, added, .. fn. on:)itted; see 
alsc_> People v. Tavlor (2001) 93 Cal.App.4th 933, 
952-953. · 114 Cal.Rptr.2d 23 (cone. & dis. opn. of 
Morrison, J.) [suggestiii.g.the·same reallocation of-the 
burden of proving intent in a prosecution_ for 
possession of a cane sword in violation of Pen.Code .. 
§ 12020, subd. (a) (1) ].) 

AB in Vogel, supra. 46 Cal.2d 798. 299-P.2d 850, we 
conclude that, - alth9ugh' the prosecution neec;! no,t 
prove an offender's knowledge of age in ord~r . to 
establish a violation of section 25658(c), petitioner 
was. entitled tq raise an af(mnative .defense, for which 
he would bear the burden .of proof, that he honestly 
and reasonably believed Turphi was at leasp 1 years 
old. Recognizing th~ viability of a mistake. of fact 
defense is consistent' with the modern trend away 
from strict liabilicy_ for, crimin!l,l offenses as welJ..as 
with Penal Code section 20 and the statutory ,scileme 
of which Business .and Professions Code - section 
25658(c) is.but a part, Article 3. chapter 16, division 
9 of the B1i'siness and Professions Code contains .b()th 
section 25658(c) an'd. 25660, and' ilie two statutes 
must be construed .together. ,(Ren~e J -v. Suoerior 
Court, supra, 26 Cal.4tli a( p. 743. 1-l 0 Cal.Rptr,2d 
828. 28 P.3d 876,) Section 25660, relating .to 
licensees, provides in pertinent part: "Proof that .the 

defendant-licensee, or his employee or .. agent, 
demanded, was shown and acted in reliance -upon 
such [described] b,onafide evidence.[of.majority and 
identity] in any transaction, empJoyment, use or 
permissio11 forbidden by Sections 25658, 25663 or 
25665 shall be a defense to any criminal prosecution 
therefor or to any proceedings for the swipension or 
revocation . of any license based thereon.'' (Italics 
added.) -- Section 25660 thus specifically_ authorizes 
licensees to raise a mistake .of fact defense as_ to the -
age -of- a ._customer to .whom alcohol was sold or 
served. "A,lthoµgh a violation of section 25658 can 
occt1r despite the seller's laclc of knowledge that the 
plirchaser is under -the age of 21, the seller's liability 
is not absolute because 'the Legislature has furnished 
a procedure whereby he may protect himself; ·namely, 
. .. section 25660 [allowing the seller to,rely on bona 
fide evidence of majority and identity].' " (Provigo 
Corp. v. Alcoholic Beverage Control Appeals Bd., 
supra. 7 Cal.4th at pp. 564-565. 28 Cal.Rptr.2d 638, 
869 P.2d ll63.) 

*281 Does,.section 25660 suggest, tl1e Legislature's · 
intent to permit a -similar defense to nonlicensees? 
We hold_.thltl it does. A·contrary conclusion.would 
lead tg.an absurd *""6.~5 result.(s.ee, e.g., In re.J. W, 
supra,.,-29 .. Cal.4th at p. 21 o; 126• CaLRptr.2d 897 .. -57 
P .3d 363; Cltv of Cotati v. ,Cashman (2002) 29 
CaL4th 69, 77. 124 Cal:Rptr.2d5l9, 52 P.3d 0695), to 
wit, while -licensees, ·who may. serve alcoholic 
bev.erag~S.'t6 do~en~ 'or even hundreds of customers 
in· a. sirigie night, can demand, :check and act in 
reiiance on bona fi-de evidence of identity and a,ge 
and thereby enter a safe harbor, protected from 
criminal liability, a .nonlicensee who serves alcoholic 
beverages only occasionally and to jilst a few 
persons, and who similarly demands,- checks **923 
and acts in reliance on bona fide evidence_ of identity 
and age, and may honestly,and reasonably beli~ve the 
person for whom he or she purchased alcohol_ was 
over. 21 .. years old, would. absent a mistake .of fact 
defense be subject to crim,inal 'liability, punishable by 
a minimum of six months in jail. (§ § 256S8{c), 
25658, subd. (e)(3).) The Legislature could not have 
intended this disparity of tref\trnent._ 

We conclude the trial court erred in refusing 
petitioner's offer to prove he honestly and reasonably 
believ.ed Turpin was over 21 years old. 

C.ONCLUSION 
We reach the following. conclusions: (1) Section 
25658(c) is not limited t<J the shoulder tap scenario, 
but applies whenever an offender purchases alcoholic 
beverages for an underage person; (2) section 
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25658Ccl does not apply in the typical social party 
host situation, because the host 'does not purchase 
alcohol for any particular guest; (3) the prosecution 
need not prove an offender knew (or should have 
!mown) the age of the. per5on to whom he or she 
furnished alcohol in order to prove a violation of 
section 25658(a); · (4) the prosecution need not prove 
an offender !mew (or should have known) the age of 
the person for-whom he or she purchased alcohol in. 
order to prove a violation of section 25658(c); and 
(5) a person charged with violating section 25658(c) 
may defend against the charge by claiming an honest 
and reaimnable belief that the person for whom he or 
she purchased alcohol was 21 years cif age or older. 
The defendant bears the burden of proof for this 
affirmative defense. 

Because the trial court refused to admit evidence that 
petitioner believed Turpin was over 21 years old, it 
erred, The judgment of the Court of Appeal denying 
the petition for writ of habeas corpus is reversed and 
the. cause remanded to that court. The. Court of 
Appeal is directed to grant the petition for a writ of 
habeas corpus, vacate the judgment of the 
Sacramento County Superior Court in People v. 
Michael Lee Jennings, No. OOM07614, and remand 
the. case to the superior court· for further proceedings. 
The clerk of the *282 Court of Appeal is directed to 
remit a certified copy of this opinion to the superior 
court for filing, and respondent shall senie another 
copy thereof on the prosecuting attorney in 
conformity with Penal Code section · 1382, 
subdivision (a)(2). (See In re Gay Cl 998) l 9 Cal.4th 
77L 830. 80 Cal.Rptr.2d 765. 968 P.2d 476.) 

WE CONCUR: . GEORGE, C.J., .. KENNARD, 
BAXTER. CHIN, BROWN and MOR£NO, JJ .. 

34 Cal.4th 254; 95 P .3d 906, 17 Cal.JlPtr.3d 645, 04 
Cal. Daily Op. Serv. 7765, 2004 Daily Journal 
D.A.R. 10,456 . 
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Comm. Rep. CA A.B. 1663 ·FOR EDUCATIONAL USE ONLY 

Committee Report for 1993.California Assembly Bill No. 1663, 1993-94 Regular 
Session 

Date of Hearing:· August 23, 1993 

Appropriations Committee Fiscal Swmnary 

Hearing Date: B/23/93 AB 1663 (Napolitano) 

Amended: 8/18/93 Policy Vote: L Gov 6-0 

Consultant: Happy Chastain 

BILL SUMMARY: AB 1663 would prohibit a city, county or special 
district from hiring an employee or volunteer who has been 
convicted of certain sex crimes. 

Fiscal Impact (in thousands) 

Major Provisions 1993-94 1994-95 1995-96 Fund 

Background checks Indeterminable. costs, offset by fees ·Local 

STAFF COMMENTS: Exis.ting law does not require local officials to 
conduct background checks on prospective employees ... Schci·o1 · 
districts are prohibited from hiring convicted chiid molesters fcir 
certain types of employment. By law, locals may reques:t the 
Department of Justice to conduct a background check on pi:ospe.ctive 
employees or volunteers. 

This bill would not be considered a state mandate because the 
local would have the ability to charge a fee for the background 
check. However, the Attorney General indicates under Peri~{ Code 
11105.3 locals may request background checks and the DOJ must 
supply this information at no cost. The Attorney Generai. 
expressed a concern about the workload this bill would mandate,. 
with no way to recoup costs. There is currently a three-month 
waiting period for these'background checks to be conducted due to 
the workload. This waiting period could be a major stUmbling· 
block to locals who are considering individuals for summer 
employment 'in parks and recreation area. 

STAFF NOTES the bill should be amended to include .cities and 
counties (regional ·parks). 

Senate Committee on Appropriations 

Comm. Rep. CA A.B. 1663 

© 2005 Thomson/West. (No Claim to Orig. U.S. Govt. Works.) 
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EXHIBIT E 

STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Gcvsmor 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

.'.MENTO, CA 95814 
. ' : (916) 323·3562 

F . (916) 445·0276 
E-mail: csmlnfo@osm.ca,gov 

October 11, 2005 

Harold T. Fujita 
City of Los Angeles 
Department of Recreation and Parks 
200 North Main Street, Suite 1360 
Los Angeles, CA 90012 

And Affected Pqrties and State Agencies (See Enclosed Mailing List) 

Re: · Local Recreational Areas: Background Screenings, OI-TC-11 
City of Los Angeles - Department of Recreation and Parks, Claimant 
Statutes 2001, Chapter 777 
Public Resources Code, Section 5164; Subdivision (b)(l) and (b)(2). 

· Dear Mr. Fujita: 

The draft staff analysis for this test claim is enclosed for your review and comment. 

Written Comments 

Any party or interested person may file written comments on the draft staff analysis by 
November 1, 2005. You are advised that the Commission's regulations require comments filed 
with the Commission to be simultaneously served on other interested parties on the mailing list, 
and t6 be accompanied by a proof of service on those parties. If you would like to request an 
extension of time to file comments, please refer to·section 1183.01, subdivision (c)(l}, of the 
Commission's regulations. 

Hearing 

This test claim is set for hearing on Friday, December 9, 2005, at 10:30 a.m. in Room 126 of the 
State Capitol, Sacramento, California. The fiml.l staff analysis will be issued approximately three 
weeks before the hearing. Please let us know in advance if you or a representative of your 
agency will testify at the hearing, p.nd if other witnesses will appear. If you would like to. request 
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the 
Commission's regulations. · . . 

If you have any questions on the above, please contact Eric Feller, Commission Counsel, at 
(916) 323-8221. . ' . . . . 

~m'~(?~~\C 
. P~HIGASHI 

Executive Director 

Enc. ·Draft Staff Analysis 

f lmandates\2001\tc\O I tel I \tc\dsaltr.doc 
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Hearing Date: December 9, 2005 
J:\MANDATES\2001\01 TC!! \tc\dsa.doc 

ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

Public Resources Code Section 5164, Subdivisions (b) (1) and (2), 
· Statutes 2001, Chapter 777 

Local Recreational Areas:· Background Screenings ( O l-TC-11) 

City of Los Angeles, Claimant 

EXECUTIVE SUM:MARY 

·STAFF WJLL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS. 

Ol-TC-J JL6cal Recreational Areas: Background Screenings 
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STAFF ANALYSIS 
Claimant 

City of Los Angeles 

Chronology 

02/08/02. 

03/11/02 

05/03/02 

10/11/05 

Background 

Claimant files test claim with the Commission 

Department of Justice submits a statement of non-response 

Department of Finance files comments on test claim with the Commission · 

Commission staff issues draft staff analysis 

Public Resources Code section.5164 was enacted in 1993 (Stats. 1993, ch. 972) to prohibit a city, 
county or special district from hiring a volunteer·or employee for positions having supervisory or 
disciplinary authority over any minor at specified local agency recreational areas if the employee 
or volunteer has been convicted of specified crimes. Section 5164 was enacted because of a 
volunteer coach's 1992 conviction for kidnapping and molesting a boy who was coached at 
Hciover Recreation Center in Los Angeles County. The coach was a registered sex offender 
whose background had not been inquired about by the recreation center. 1 The Legislature 
reacted by enacting section 5164. 

·The test claim statute (Stats. 2001, ch. 777, Assem. Bill No. 351)2 amended Public Resources 
Code section 5164 as follows (marked in strikeout and underline). e 

(a) A county or city or city and county or special district shall not hire a person 
for employment; or hire a volunteer to perform services, at a county or city or 
city and county or special district operated park, playground, recreational 
center, or beach used for recreational purposes, in a position having 
supervisory or disciplinary authority .over any minor if the that person has 
been convicted of any offense specified in paragraph (1) of subdivision fg1 .(hl 
of Section 11105 .3 ·of the Penal Code, or any offense specified in paragraph 
(3) of subdivision fg1 .(bl of Section 11105.3 of the Penal Code. However, 
this section shall not apply to a misdemeanor conviction under paragraph (3) 
of subdivision fg1 .(hl of Section 11105 .3 of the Penal Code unless the that 
person has a total of three or more misdemeanor or felony convictions 
specified in Section 11105 .3 of the Penal Code within the immediately 
preceding 10-year period. · 

(b) ( 1) To give effect to this section, a county or city or city and county or spec1al 
district may- shall require each such prospective emplovee or volunteer to 
complete an apolication that inquires as to whether or not that individual has 

1 Assembly Committee on Local Government, Analysis of Assembly Bill No. 1663, as amended 
April 12, 1993 (1993-1994 Reg. Sess.), page 2. · 

2 Section. 5164 has been amended since the test claim filing by Statutes 2004, chapter 184, but 
the amendments are rn;it part of this analysis. 

OJ-TC-11 Local Recreational Areas: Background Screenings 
148 . Draft Staff Analysis 



. been convicted of any offense specified in subdivision (a). The county or city 
or city and county or special district shall screen, pursuant to Section 11105 .3 
of the Penal Code, any such prospective employee or volunteer having 
supervisory or disciplinary authority over any minor, for :[:he that person's 
criminal background. · 

(b) (2) Any local agency requests for Department of Justice records pursuant to 
this subdivision shall Include the prospective employee's or volunteer's · 
fingerprints, which may be taken by the local agency,I3l and any other data 
specified by the Department of Justice. The request shall be made on a form · 
approved by the Department of Justice. No fee shaUbe charged to the local 
agency for requesting the records of a prospective volunteer pursuant to the 
subdivision. 

Penal Code section 11105.3, subdivision (h)(3), (now Pub. Res. Code,§ 5164 subd. (a)(2))4 

listed the ci.-irn:es for which to screen prospective employees oi: volunteers who wciuld have 
supervisory or disciplinary authority over minors as follows: .· . . 

• Assault with intent to commit rape; sodomy, oral copulation, rape in concert with 
another, lascivious acts upon a child, or penetration of genitals or anus.with a 
foreign object (Pen. Code, § 220) . 

• Unlawful sexual futercourse with a person under 18 (Pen. Code, § 261.5) 

• Spousal r~pe (Pen. Code, § 262) 

• Willful hann or injury to a child (Pen. Code, § 273a) 

• Corporal punishment·or injury of child (Pen .. Code, § 2 73d) 

• ·Willful infliction of corporal injury (Pen. Code, § 2 73 .5) 

• Sex offenses for which registration is required (Pen. Code, § 290) except the 
sexual battery offense in Penal Code 243.4, subdivision{d). 

• Any felony or misdemeanor conviction within 10 years of the date of the 
employer's request if the person has a total of three or more misdemeanor or 
felony convictions within the immediately preceding I 0-year period.5 

3 If the local agency takes the fingerprints, it may charge a fee not to exceecf $10 (Pen. 
Cod.e, § 13300, subd. (e)). Other entities may charge inore; see <http://ag:ca.gov/fingerpiiuts/ 
publication.~/cont?:ct.htm> [as of Au~st 18, 2005]. · · · · 

. ., . . 
4 

Fonner Penal Code section 11105.3, subdivision (h)(3), was amended by Statutes 2004, chapter · 
184, and moved;to Public Resources Code section 5164, subdivision (a)(2). 
5 Statu,tes 2004, chapter l84, amen:ded this provision as follciws: "(B) Any felony or 
misdemeanor conviction specified in subparagraph (C) within 10 years offue date of the 
employer's request. (C) Any felony conviction that is over 10 years old, if the subject of the 
request was incarcerated within 10 years of the employer's request, for a violation or attempted 
violation .of any of the offenses specified in Chapter 3 (commencing with.Section 207) of;Title 8 · 
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Although Statutes 2004, chapter 184 amended the list of crimes for which to screen prospective 
employees or volunteers who would have supervisory or disciplinary authority over· minors (see 
footnote 5), that amendment is not part of this test claim or this analysis. 

Claimant's Position 

Claimant City of Los Angeles contends that the test claim legislation constitutes a reimbursable 
state-mandated program pursuant to article Xm B, section 6 of the California Constitution and 
Government Code section 17514. Claimant requests reimbursement for the costs of screening 
employees in accorciiipce with section 11105 .3 of the Penal· Code. According to claimant's test 
claim: 

An mdividual can be screened by requesting the Department of Justice [DOJJ to 
furnish any criminal history record it has on a prospective employee or volunteer. 
Such a request necessitates taking the fingerprints of the individual and -
submitting the fingeqJrints to the DOJ for processipg. _The DOJ does not charge a 
fee to fulfill the request for the record of each.prospective volunteer. The DOJ 
. charges a fee of $32.00 to fulfill the request for the record of each prospective 
employee. ['[I ... ['[I 

As of November 200l, the City of Los Angeles Department of Recreation and 
Parks has hired 122 employees whose fingerprints had to be processed by the 
DOJ pursuant to Section 5164 of the Public Resources Ccide at a .cost to the City 
of $3904.00. It is estimated that the City will incur a total cost of approximately 
$32,000 to achieve compliance with the Code during this current fiscal year 
(07/01/2001 to 06/30/2002).6 

- -

The claim includes a declaration certifying that the costs stated are true and correct. 

State Agency Positions 

The Department of Finance, in a letter received May 3, 2002, state~ that, "as a result of our 
review, we-have concluded that the stattite may have resulted·in· costs mandated by the state." 

of part 1 of the Penal Code, Section 211 or 215 of the Penal Code, wherein it is charged and 
proved that the defendant personally used a deadly or dangerous weapon, as provided in 
subdivision (b) of Section 12022_ofthe Penal Code, in the cominission of that offense, Section 
217.1 of the Penal Code, Section 236 of the Penal Code, any of the offenses specified in Chapter 
9 (co~encing with Section 240) of Title 8 of Part 1 of-the J>en:;ti Code, or any of theoffen_~es . 
specified in subdivision ( c) of Section 667 .5 of the Penal Code, provided that nci record_ of a 
rriisdemeanor conviction shall be transmitted to the requester unless the subject of the reques_t has 
a total of three or more misdemeanor convictions, or a combi.Iied total of three or more 
misdemeanor and felony convictions, for violations listeq in this section wit)lin the 10-year. -
period immediately preceding the employer's request or has been incarcerated, for any of those 
convictions within the preceding 10 years." 
6 A claimant must incur at least $1:000 in costs to file a test claim with the Commission or a 
reimbursement claim·with the State Controller's Office (Gov. Code, § 17564, subd. (a))._ 
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The Department of Justice (DOJ), in a letter received March 11, 2002, states that the test claim 
statute "does not modify DOJ processing procedures. As such, the DOJ is submitting a 
statement of non-response to the Commission on State Mandates." 

Discussion 

The courts have found that article Xm B, section 6 of the California Constitution7 recognizes the 
state constitutional restrictions on the powers oflocal government to tax and spend.8 "Its · 
purpose is to preclude the state from shifting financial responsibility for carrying out 
govennnental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending lin1itations that articles XIII A and xm B 
impose."9 A test claim statute or executive order may impose a reimbursable state-mandated 
program ifit orders or commands a local agency or school district to engage in an activity or 
task. 10 

In addition, the required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously required level of service. 11 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services; or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state. 12 To detem1ine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 

e 7 Article XIII B, section 6, subdivision (a), (as amended by Proposition lA in 2004) provides: 

(a) VVhenever the Legislature or any state agency mandates a new program or 
higher level of service on. any local government, the· State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program· or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates: (I) l;egislatjve 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
.enacted prior to January I, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

8 Department of Finance v. Commission on State Mandates (Kem High School Dist.) (2003) 
30 .Cal.4th 727, 735. 
9 

County of San Diego v: State of California (County of San Diego)(l 997) 15 Cal.4th 68, 81. 
10 Long Beach Unified School Dist. v. State of Califomia (1990) 225 Cal.App.3d 155, 174. 
11 San Diego Unified School Dist. v. Commission on State Jit[andates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 83?-836 (Lucia Mar). 
12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffuming the test set out in, 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
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legislation. 13 A "higher level of senrice" occurs when the new "requirements were inte1ided to 
provide an enhanced service, to the public."14 

. 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 15 

· . · . · 

The Commission is vested with exclusive authority to adjudicate disputes over the. existence of 
state-mandated programs within the meaning of article XIII B, section 6. 16 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."17 · · · . 

Issue 1: Is the test claim legislation subject to article XIIl B, section 6 of the California 
Constitution? 

The first issue is whether the test claim statute imposes state-mandated activities (,'>n local 
agencies. Staff fmds that it does. 

The test claim statute states that the. local agency "shall require each such prospective employee 
or volunteer to complete an application that inquires as to whether or not that individual bas been 
convicted of any offense specified in subdivision (a)."18 The offenses inquired after include 
assault with intent .to connnit specified sexual acts upon a child (Pen. Code, § 220), unlawful 
sexual intercourse with a person wider .18 (Pen. Code, § 261.5), spousal rape (Pen. Code, § 262), 
willful harm or injury to a child (Pen. Code, § 273a), corporal punishment or injury of child 
(Pen. Code, § 273d), willful infliction of corporal injury (Pen. Code, § 273.5), sex offenses for 
which registration is required (Pen. Code, § 290) except the sexual battery offense in Penal Code 
243.4, subdivision (d), or any felony or misdemeanor conviction within 10 years of the date of 
the employer's request if the person has a total of three or more misdemeanor or felony 
convictions within the immediately preceding l 0-year period .. 

The test claim statute also states that the local agency "shall screen, pursuant to Section 11105 .3 
of the Penal Code, any such prospective employee or volunteer having supervisory or 
disciplinary authority over any minor, for that person's criminal background."19 

13 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
14 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
1.5 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County.of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
16 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
17 County of Son01iia, supra, 84 Cal.App.4th 1265, 1280, citing Cirj' of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
18 Public Resources Code section 5164, subdivision (b)(l). 

19 Ibid. 
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Both of these activities are mandatory because the statutory language uses the word "shall."20 

"[The local agency] shall require each prospective employee or volunteer to complete an 
application ... [The local agency) shall screen ... any such prospective employee or . 
volunteer. ... " [Emphasis added.] Therefore, staff finds that the test claim statute imposes state-
mandated activities on local agencies to: (1) require prospective employees or volunteers to · 
complete an application that inquires into their criminal histories, and (2) effect criminal 
background screenings, pursuant to Penal Code section 11105 .3, for prospective employees or 
volunteers having supervisory or disciplinary authority over minors. 

Subdivision (b)(2) of the statute, which preceded the test claim statute, states that the local 
agency, when requesting DOJ records, "shall include the prospective employee's or volunteer's 
fmgerp1ints, ... and any other data specified by the Department of Justice. The request shall be 
made on a form approved by the Department of Justice."21 Even though this provision was in 
preexisting law, the test claim statute amendment to subdivision (b)(l), which required local 
agencies to screen potential employees and volunteers, makes the (b)(2) screening procedures a 
requirement. Therefore, the screening procedure (except for taking fmgerprints) in subdivision 
(b)(2) also imposes a state-mandated activity on local agencies. 

Although the test claim statute requires the local agency to submit fmgerprints to DOJ, the local 
agency is not required to take them. Subdivision (b )(2) of the test claim statute requires the local 
agency to submit the fingerprints, but states that they "may be taken by the local agency." If the 
local agency takes the fingerprints, it may charge a fee not to exceed $10, and other entities may 
charge more.22 Since whether the local agency talces the fingerprints is permissive,' and the prints 
may be talcen by the local agency or another entity at the expense of the prospective employee or 
volunteer, staff finds that taldng fingerprints is not a state-mandated activity and therefore, not 
subject to article XIlI B, section 6. · 

The second issue is whether the test claim legislation constitutes a program within the meaning 
of article XIlI B, section 6. Staff finds that it does. · 

In order for the test claim legislation to be subject to article XIlI B, section 6 of the California 
Constitution, it must constitute a "program," defined as a program that carries out the 
governmental function of providing a service to the public, or Jaws which, to implement a state 
policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state. 23 Only one of these findings is necessary to trigger article 
XIlI B, section 6.24 

The test claim statute requires local agencies to require prospective employees or volunteers who 
have supervisory or disciplinary authority over minors to complete an application that inquires as 

20 Public Resources Code section 15 states, '"Shall' is mandatory and 'may' is pemrissive." . 
21 Public Resources Code section 5164, subdivision (b)(2). 
22 

Penal cod.e section 13300, subdivision (e). As to other entities' ability to charge more, see 
<http://ag.ca.gov/fmgerprints/ publications/contact.htm> [as of August 18, 2005]. 
23 County of Los Angeles, supra, 43 Cal.3d 46, 56. e 24 Carmel Valley Fire Protection Dist. (1987) 190. Cal.App.3d 521, 537. 

01-TC-J J Local Recreational Areas: Background Screenings 
153 Draft Staff Analysis 



to their criminal histories, and requires screening specified employees or volunteers in order to 
protect the public from those convicted of specified crimes. These activities are peculiarly 
governmental public safety, crime prevention functions administered by local agencies as a 
service to the public, primarily to protect children who participate in youth recreational 
programs. Moreover, th~ test claim legislation imposes unique requirements on local agencies 
that do not apply generally to all residents and entities of the state. Therefore, staff finds the test 
claim statutes constitute a "program" within the meaning of article XIIl B, section 6. 

Issue 2: Does the test claim legislation impose a new program or higher level of service on 
local agencies within the meaning of article XIII B, section 6 of the California 
Constitution? 

To determine if the "program" is new or imposes a higher level of service, a comparison must be 
made between the test clain1 legislation and the legal requirements in effect immediately before 
enacting the test claim legislation.25 Each activity is discussed separately. · · 

Application: Subdivision (b)(l) of the test claim statute states that the local agency shall require 
each prospective employee or volunteer "to complete an application that inquires as to whether 
or not the individual has been convicted of any offense specified : ... " 

Prior law prohibited a local agency from hiring an individual convi.Cted of an offense specified in 
Penal Code section 11105.3 subdivision (h)(l) and (h)(3).26 There was no previous requirement, 
however, for prospective employees or volunteers to complete an application that inquires after 
their criminal histories. Therefore, staff finds that requiring prospective employees or volunteers 
to complete an application that inquires after their criminal histories is a new program or higher 
level of service. 

Screening employees: Subdivision (b)(l) of the test claim statute states, "The [local agency] ... 
shall screen, pursuant to Section 11105.3 of the Penal Code, any such prospective employee or 
volunteer having supervisory or disciplinary authority over any minor, for that person's criminal 
background." The screening procedure of Section 11105 .3 is stated in subdivision (b) as 
follows: · · 

Ai1y request for records under subdivision (a) shall include the applicant's 
fingerprints, which may be taken by the requester, and any other data specified by 
the department [DOJ]. The request shall be on a form approved by the 
department, and the department may charge a fee to be paid by the employer, 
human resource agency, or applicant for the actual cost of processing the request. 

lb h d fi . . 27 
How.ever, no fee shal . e c arge to a nonpro it orgamzation .... 

25 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia ~Mar, supra, 44 Cal.3d 830, 
835. . 
26 Tue offens.es are now listed in Public Resources Code section 5164 subdivisi.on (a)(2). 

27 Penal Code section 11105.3, subdivision (b). The current DOJ fee is $32. See 
<http://www.ag.ca.gov/fingerprints/fom1s/fees.pdf> as of October 3, 2005. 

01-TC-11 Local Recreational Areas: Background Screenings 
154 Draft Staff Analysis 



As to the DOJ fee, the test claim statute states that no fee is required for a prospective 
volunteer.28 

Likewise, subdivision (b )(2) of the test claim statute states, "Any local age_ncy requests for 
Departnient of Justice records pursuant to this subdivision shall include the prospective 
employee's or volunteer's fingerprints, which may be taken by the local agency, and any other 
data specified by the Department of Justice. The request shall be made on a fonn approved by 
the Department of Justice." 

Subdivision (b )(2) predates the test claim statute, so if the _local agency electe_d to screen a 
prospective employee or volunteer, the local agency was required to comply with the procedure 
in (b)(2). As discussed above, however, enactment of the test claim statute made the screening 
maridatory for local agencies rather than voluntary. Therefore, as a new requirement, staff finds 
that local agency screening of employees or volunteers for positions having supervisory or 
disciplinary authority over minors is a new program or higher level of service. The screening 
procedure outlined in Penal Code section 11105.3 and subdivision (b)(2) of the test claim statute 
-requires forwarding to DOJ the following: (1) the.prospective employee's or volunteer's 
fingerprints, (2) any other data specified by DOJ on a DOJ fonn, and (3} DOJ' s fingerprint 
processing fee29 (except that no fee is required for a prospective volunteer).30 

Issue 3: Does the test claim statute impose "costs mandated by the state" 'Yithin the· 
meaning of Government Code sections 17514 and 17556? 

In order)or the test claim statute's activities to impose a reimbursable :state-mandated program 
under .article XIII B, section 6 of the California Constitution, the activities must impose increased 
costs mandated by the state. 31 In addition, no statutory exceptions as listed in GovemmentCode 
section 17556 can apply. Government Code section 17514 defines '~costs mandated by the state" 
as follows: . · 

: [A]ny 'increa5ed eosis which a'18cai agency or school district is. requir~d to inclir 
after July 1, 1980, as· a resv~t pf any statute eI1acted on or after January 1, 1975, · 
cir any exec,utive order implemei;iting any statute enacted on or after ·January 1, 
1975, which mandates a new-program or higher level .of service of an existing 
program within.the meailing of Section 6 of Article XIII B of the California . 

• I I . . 

Constitution. 

In its test claim, claimant states that it "hired-i.22 employees wh,9,se fingerprints had to be 
processed.qy_the DQ.J pursuant to Section 5164 of the Public Resources C9de. at a cost to the 
City of $3904.00. It is estimated that.the City will incur a total cost of approximately $32,000 to 

28 Public Resources Code section 5164, subdivision (b )(2). 
29 Penal Code section 11105.3, subdivision (b ). 
30 Public Resources Code section 5164, subdivision (b)(2). · 
31 Kem High School Dist., supra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra, 
44 Cal.3d 83.0, 835; Government Code section 17514. · 
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achieve compliance with the Code during this c~ent fiscal .year (07/01/2001 to 06/30/2002)." 
Therefore, the claimant has shown costs sufficient to state a claim.32 

· 

The final issue is whether the test claim statute imposes costs mandated by the state within the 
meaning of Government Code sections 17556 and 17514. 

The test claini statute requirei;)oca(agencies to: . . . . ' ' - . . . 

• Require each prospective employee or volunteer who would have disciplinary or 
supervisory over minor:s "to complete an appl.ication that inquires as to whether or not the 

. individual has l:ieen convicted of any offense specified .... ". 
' . . . 

• Screen, pursuant to Penal Code section 11105 .3, prospective employees or volunteers 
who would have supervisory or disciplinary authority over minors. Penal Code section 

• 

H 105.3 outlines the screening procedure: "The request [for fingerprint processing] shall 
·be on a form approved by.the department, and the department my charge a fee to be paid 
by the employer, human resource agency, or applicant for the actual cost of processing . 
the request." As stated above, the screening procedure consists of forwarding to DOJ the 
following: 

1. the prospective employee;s or volunteer's. fing~rprints; 

2. any other data' specified by DOJ on a DbJ form; and; · 
. . . . ··: -. • ' . .;,<. 

For prospective ~mpl()yees only, payin} DOJ's fiµgerprint processing fee33 (no fee is 
. requ~~d fo:r a prospective volilnteer).3 . . ' . '· · · · · . · 

Applications: As to including criminal history on job applications, revising and printing job 
applications that inquiie as to the applicants' criminalhistorywould be a1one~time activity. 
Requiring local agencies to require each prospective employee or volunteer who would have 
supervisory or discipliri.ary authmjty over minors to complete ~ !lPPlication that !flq';lires as to 
whether or iiot the prospective employee.or.volunteer has been convicted of any offense . 
specified in Public Resburces Code section 5 i 64; subdivisioii '( a),35 is a new state-mandated 
activity, and none o{the exceptioits in Goven'finerit Cocie sectibi:i· 17s·55 to firidin.g emits 
mandated by the state apply to this activity. Therefore,'stafffindS that this one-time activity 
imposes "costs mandated by the state" within the meaning ofGoveriiment Code sections 17514. 

. . . 
Screening Employees: The issue is whether local agencies that request the background 
screenings from DOJ have the· authority to charge a· fee to prospective employees within the 
meaning of Gove~ent Code section 'l 7S56, subdivision (d), cir have offsettillg savings within 
the meaning of Governnient Code·section 17556, subdivision (e). . . . 

32 The claimant must incur a minimum of $1000 to file a claim. Government Co.de section 
17564, subdivision (a). 
33 Penai Code section 11105'.3, subdivision (b). 
34 Public Resources Code section 5164, subdivision (b )(2). 
35 Th~se offens~s were listed in formerPenal Code section 11105.3 prior to Statutes 2.004, 
chapter 184. 
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·9 

In interpreting a statute, the Commission, like a court, focuses on its plain meaning. 

[W]e look to the intent of the Legislature in enacting the law, being careful to give 
the statute's words their plain, c01mnonsense meaning. If the language of the 
statute is not ambiguous, the plain meaning controls and resort to extrinsic 
sources to determine the Legislature's intent is unnecessary. 36 

Public Resources Code section 5164 states that the local agency "shall screen, pursuant to 
Section 11105.3 of the Penal Code, any .... prospective employee or volunteer .... " According 
to Penal Code section 11105.3, DOJ's fee for screening may be paid by "the employer, human 
resource agency, or applicant for the actual cost of processing the request."37 The fee authority 
in 11105.3 is authority for a fingerprint-processing fee granted to DOJ. 

The plain meaning of section 11105.3, however, does not grant the local agency fee authority for 
this screening, nor does it expressly grant the local agency authority to pass on the cost of the 
DOJ- screening to a prospective employee. · 

The legislative history of Public Resources Code section 5164 (Stats. 1993, ch. 972) indicates 
· that when section 5164 was enacted, the Legislature intended that local agencies have fee 

authority for the background screening,38 even though this original statute made the screening 
provision permissive (while it prohibited hiring an employee or volunteer who had been 
convicted of specified crimes). However, neither the plain meaning of section 5164, nor section 
11105.3 of the Penal Code support this stated Legislative intention. 

Therefore, staff finds that the test claim statute imposes "costs mandated by the state" within the 
meaning of Government Code sections 17514 and 17556 for the activity of screening prospective 
employees by submitting to DOJ the required fingerprints, form(s), and fee paid by the local 
agency. Reimbursement would not be required if the DOJ fingerprint processing fee were paid 
by the applicant rather than the local agency because the local agency would not incur the cost. 

Local agencies do not incur costs for submitting fingerprints of prospective volunteers to DOJ 
because Public Resources Code section 5164, subdivision (b)(2) precludes the DOJ fee for 
volunteers. Thus, as to prospective volunteers that must be screened, staff finds that the local 
agencies do not incur DOJ-imposed fingerprint processing costs, and therefore are not subject to 
costs mandated by the state for screening prospective volunteers. 

Conclusion 

Staff finds that the test claim statute imposes a reimbursable state-mandated program on local 
agencies within the meaning of ruticle XIlI B, section 6 of the California Constitution and 
Government Code sections 17514 and 17556 for the following activities: 

36 Jn re Jennings (2004) 34 Cal. 4th 254, 263. 
37 Penal Code section 11105.3, subdivision (b), as amended by Statutes 1992, chapter 1227. 
Prior to this amendment, section 11105.3 stated that DOJ may charge a fee to be paid by "the 
requester." 
38 Senate Committee on Appropriations, Analysis of Assembly Bill No. 1663, as amended 
August 18, 1993 (1993-1994 Reg. Sess.), page I. 
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• Requiring each local agency to have each prospective employee or volunteer who have 
supervisory or disciplinary authority over minors to complete an application that inquires 
as to whether or not the prospective employee or volunteer has been convicted of any 
offense specified in Public Resources Code section 5164, subdivision (a). (Pub. Res. 
Code,§ 5164, subd. (b)(l)). 

• Screening, pursuant to Penal Code section 11105.3, prospective employees and 
volunteers that have supervisory or disciplinary authority over minors. The screening 
procedure for these individuals requires submitting the following to DOJ: (I) the 
prospective employee's or volunteer's fingerprints, (2) any other data specified by DOJ 
on a DOJ-approved form, (3) for prospective empioyees only, paying the DOJ's 
fingerprint processing fee (no fee is required for. a prospective volunteer). 39 (Pub. Res. 
Code,§ 5164, subds. (b)(l) & (b)(2)). 

Recommendation 

Staff recommends that the Commission adopt this analysis and approve the test claim. 

39 Public Resources Code section 5164, subdivision (b)(2). 
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Re: Local Recreational Areas: Background Screenings, 01-TC-11 
City of Los Angeles - Department of Recreation and Parks, .claimant 
Statutes 2001, Chapter 777 · · · 
Public Resources Code, Section 5164; Subdivision (b)(1) and (b)(2) 

Dear Ms. Higashi: 

Thank you for your letter dated October 11, 2005, and for the opportunity to review, and 
comment on, the dra~ staff analysis for this test claim. I fot1nd the draft staff analysis to 
be both comprehensive and articulate. The Department of Recreation and Parks 
concurs with the discussion and conclusion set forth therein. 

Please be advised that I am in the process of making plans to attend the hearing that 
has been se.t for this test claim on Friday, December 9, 2005. I will call your pffice as 
soon as I have finalized my travel plans. · 

Thank you for your attention to this matter. 

Sincerely, 

w)J. ~Q 116, ' 
OLD~.·~A 

. ctor of Human Resources 
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