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Labor Code Sections 3212.6, 3212.8, and 3212.9

Statutes 1995, Chapter 683
Statutes 1996, Chapter 802
Statutes 2000, Chapter 883
Statutes 2000, Chapter 490
Statutes 2001, Chapter 833

Presumption of Causation in Workers’ Compensation Claims:
Tuberculosis, Hepatitis and Other Blood-Borne Infectious Diseases, and
Meningitis
(01-TC-20, 01-TC-23, 01-TC-24)

County of Tehama and California State Association of Counties-Excess Insurance Authority
(CSAC-EIA), Claimants

EXECUTIVE SUMMARY
Background

This consolidated test claim addresses evidentiary presumptions in workers’ compensation cases
given to certain members of police, sheriff's and fire departments and inspectors or investigators
of a district attorney’s office that develop tuberculosis, hepatitis and other blood-borne Tnfectious
diseases, or meningitis during employment,

The County of Tehama and the California State Association of Counties-Excess Insurance
Authority (CSAC-EIA), a joint powers authority formed by and for California counties for
insurance and risk management purposes, filed the consolidated test claims, Hepatitis and Blood-
Borne llinesses Presumption (01-TC-20), Tuberculosis Presumption for Firefighters, Jail
Guards, and Correctional Officers (01-TC-23), and Meningitis Presumption for Law
Enforcement and Firefighters (01-TC-24), seeking reimbursement for costs incurred by CSAC-
EIA and its member counties.

Generally, before an employer is liable for payment of workers’ compensation benefits, the
employee must show that the injury arose out of and in the course of employment, and that the
injury was proximately caused by the employment. The burden of proof is normally on the
employee to show proximate cause by a preponderance of the evidence.

The Legislature eased the burden of proving industrial causation for certain public employees
that provide vital and hazardous services by establishing a series of evidentiary presumptions for
certain “injuries.”. Here, the test claim statutes, Labor Code sections 3212.6, 3212.8, and 3212.9,
provide these evidentiary presumptions to certain employees of police, sheriff’s and fire
departments and inspectors or investigators of a district attorney’s office that develop or manifest
tuberculosis, hepatitis or other blood-borne infectious disease, or meningitis, during the period of
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employment. In these situations, the tuberculosis, hepatitis or other blood-borne infectious

disease, or meningitis, is presumed to have arisen out of and in the GM the employment. If

the local agency employer decides to dispute the ciaim, the burden of proving that the “mjury”
did not arise out of and in the course of employment is shified to the employer. ’

Staff Analysis

Staff finds that CSAC-EIA has standing to-pursue the test claim on behalf of its member
counties, but does not have standing to claim reimbursement for its own costs. Under the
principles of collateral estoppel, staff finds that the Second District Court of Appeal’s
unpublished decision on this issue in CSAC Excess Insurance Authority v. Commission on State
Mandates (Dec. 22, 2006, B188169) is binding and applies to this test claim. -

Staff further finds that the test claim statutes are not subject to article XIII B, section 6 of the
California Constitution because they do not mandate new programs or higher levels of service on
local agencies within the meaning of article XII1 B, section 6. The express language of Labor
Code sections 3212.6, 3212.8, and 3212.9, do not impose any state-mandated requirements on
local agencies. Rather, the decision to dispute these types of workers’ compensation claims and
prove that the injury did not arise out of and in the course of employment remains entirely with
the local agency. Moreover, no court has found that the payment of benefits to local employees
provides an increased level of governmental service to the public, a finding that is required for a
statute to constitute a new program or higher level of service.

Conclusion

Staff concludes California State Association of Counties-Excess Insurance Authority does not
have standing to claim reimbursement under article XIII B, section 6 of the California
Constitution, on its own behalf for the costs it incurred as the insurer of its member counties.

" However, California State Association of Counties-Excess Insurance Authority does have
standing to pursue test claims for reimbursement on behalf of its member counties.

Staff further concludes that Labor Code section 3212.6, as amended by Statutes 1995, chapter
683, and Statutes 1996, chapter 802; Labor Code section 3212.8, as added and amended by
Statutes 2000, chapter 490 and Statutes 2001, chapter 833; and Labor Code section 3212.9, as
added by Statutes 2000, chapter 883, are not subject to article XIII B, section 6 of the California
Constitution because they do not mandate a new program or higher level of service on local
agencies.

Recommendation

Staff recommends the Commission adopt this analysis and deny the consolidated test claim.
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STAFF ANALYSIS

m Claimants

County of Tehama and California State Association of Counties-Excess Insurance Authority

(CSAC-EIA)
Chronology
06/28/02

07/05/02

07/31/02
08/01/02
08/02/02
08/07/02

@ 08/30/02
07/15/04
08/05/04
06/20/07

08/02/07
08/27/07

Co-claimants, County of Tehama and CSAC-EIA, file test claims
Hepatitis and Blood-Borne llinesses Presumption (01-TC-20),
Tuberculosis Presumption for Firefighters, Jail Guards, and Correctional
Officers (01-TC-23), and Meningitis Presumption for Law Enforcement
and Firefighters (01-TC-24), with the Commission on State Mandates
(Commission)' '

Commission staff issues completeness letters on 01-TC-20, 01-TC-23, and
01-TC-24

The Department of Finance (Finance) files comments on 01-TC-24?
Finance files comments on 01-TC-20°
Finance files comments on 01-TC-23*

Department of Industrial Relations (DIR) files consolidated comments on
01-TC-20, 01-TC-23, and 01-TC-24°

Co-claimants file individual responses on 01-TC-20, 01-TC-23, and
01-TC-24 to comments by DIR and Finance®

Commission staff issues individual requests for additional information
from CSAC-EIA on 01-TC-20, 01-TC-23, and 01-TC-24

CSAC-EIA files individual responses to Commission staff requests for
additional information on 01-TC-20, 01-TC-23, and 01-TC-24

Commission’s Executive Director consolidates the three test claims based
on common issues, allegations and statutes

Commission staff issues draft staff analysis on consolidated test claim’

! Exhibit A.
2 Exhibit B,
3 Ibid.
9 Ibid.
* Exhibit C.
® Exhibit D.

@ 7 Exhibit E.

Finance submits comments on draft staff analysis® CW
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09/06/07 Commission issues final staff analysis and proposed Statement of
Decision

Background

This consclidated test claim addresses evidentiary presumptions in workers® compensation cases
given to certain members of police, sheriff’s and fire departments and inspectors or investigators
of a district attorney’s office that develop tuberculosis, hepatitis and other blood-borne infectious
diseases, or meningitis during employment.

The County of Tehama and CSAC-EIA, a joint powers authority formed by and for California
counties for insurance and risk management purposes, filed the consolidated test claims,
Hepatitis and Blood-Borne Ilinesses Presumption (01-TC-20), Tuberculosis Presumption for
Firefighters, Jail Guards, and Correctional Officers (01-TC-23), and Meningitis Presumption

Jor Law Enforcement and Firefighters (01-TC-24), seeking reimbursement for costs incurred by
CSAC-EIA and its member counties.

In the usual workers’ compensation case, before an employer can be held liable for benefits, the
employee must show that the injury arose out of and in the course of employment, and that the
injury is proximately caused by the employment.’ Although the workers’ compensation law
must be “liberally construed” in favor of the injured employee, the burden is normally on the
employee to show proximate cause by a preponderance of the evidence.'® If liability is
established, the employee is entitled to compensation for the full hospital, surgical, and medical

treatment, disability indemnity, and death benefits, as defined and calculated by the Labor
Code."!

As early as 1937, the Legislature began to ease the burden of proof for purposes of liability for
certain public employees that provide “vital and hazardous services” by establishing a
presumption of industrial causation; that the injury arose out of and in the course of
employment.'? The presumptions have the effect of shifting to the employer the burden of proof
as to the nonexistence of the presumed fact. Thus, the employer has the burden to prove that the
employee’s injury did not arise out of or in the course of employment

Labor Code section 3208, which was last amended in 1971, defines “injury” for purposes of
workers’ compensation as “any injury or disease arising out of the employment.” As described
below, this definition of “injury” includes tuberculosis, hepatitis, and meningitis.

Test Claim Statutes

Labor Code section 3212.6 provides that “injury” includes tuberculosis for purposes of workers’
compensation claims brought by certain members of police and sheriff’s departments and

® Exhibit F.
9 Labor Code section 3600, subdivisions (a)(2) and (3).
10 [ abor Code sections 3202, 3202.5.
" Labor Code sections 4451, et seq.
n Zipton v. Workers’ Comp. Appeals Bd. (1990) 218 Cal.App.3d 980, 987.
13 1d. at page 988, footnote 4.
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inspectors or investigators of a district attorney’s office, when the tuberculosis develops or
manifests itself during a period that the member is in service with his/her department or office.

. In addition, the tuberculosis shall be presumed to arise out of and in the course of employment, if
the tuberculosis develops or manifests itself during a period while these employees are in service
of that department or office.'* This presumption may be rebutted.” In 1995, Labor Code

section 3212.6 was amended to extend this rebuttable presumption of industrial causation to
certain members of fire departments.'® In 1996, Labor Code section 3212.6, was amended again
to extend the rebuttable presumption of industrial causation of tuberculosis to prison and jail
guards, and correctional officers employed by a public agency.'’

Labor Code section 3212.8 was added in 2000, and provides that, for the purposes of workers’
compensation, “injury” includes hepatitis for certain members of police, sheriff’s, and fire
departments when any part of the hepatitis develops or manifests itself during the period of
employment. In such cases the hepatitis shall be presumed to arise out of and in the course of
employment.'® This presumption may be rebutted, however, the employer cannot attribute the
hepatitis to any disease existing prior to its development or manifestation.'” In 2001, Labor
Code section 3212.8 was amended by Teplacing “hepatitis” with “blood-borne infectious
disease,” and thus, providing a rebuttable presumption for more blood related “injuries.”2®

Labor Code section 3212.9 was added in 2000, and provides that, for the purposes of workers’
compensation, “injury” includes meningitis for certain members of police, sheriff’s and fire
departments and inspectors or investigators of a district artome]y s office, when the meningitis

. develops or manifests itself during the period of employment.®' In such cases, the meningitis
shall be presumed te arise out of and in the course of employment.”? As with Labor Code
sections 3212.6 and 3212.8, the presumption created by Labor Code section 3212.9 is rebuttable.

All test claim statutes provide that the compensation which is awarded for tuberculosis/hepatitis
and bleod-borne infectious disease/meningitis shall include full hospital, surgical, medical
treatment, disability indemnity, and death benefits as provided by California workers’
compensation laws.

Related Test Claims and Litigation

In 2006, the Second District Court of Appeal, in an unpublished decision for CSAC Excess
Insurance Authority v. Commission on State Mandates, Case No. B188169, upheld the

% Statutes 1976, chapter 466, section 6.
' Ibid.

'S Statutes 1995, chapter 683.

'7 Statutes 1996, chapter 802.

'# Statutes 2000, chapter 490.

"% Ibid.

2 Statutes 2001, chapter 833.

?! Statutes 2000, chapter 883.

2 Ibid.
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Commission’s decisions to deny related test claims entitled Cancer Presumption for Law
Enforcement and Firefighters (01-TC-19), Lower Back Injury Presumption for Law Enforcement

(01-TC-25), and Skin Cancer Presumption for Lifeguards (01-TC-27), which addressed issues
identical to those raised in the current consolidated test claim.

In the test claim entitled Cancer Presumption for Law Enforcement and Firefighters, CSAC-EIA
and the County of Tehama alleged that Labor Code section 3212.1, as amended by Statutes 1999,
chapter 595, and Statutes 2000, chapter 887, imposed state-mandated costs for which -
reimbursement is required under article XIII B, section 6. ‘Labor Code section 3212.1 provides a
rebuttable presumption of industrial causation to certain law enforcement officers and
firefighters that develop cancer, including leukemia, during the course of employment. Under
the 1999 amendment to section 3212.1, the employee need only show that he or she was exposed
to a known carcinogen while in the service of the employer. The employer still has the right to
dispute the employee’s claim as it did under prior law. But when disputing the claim, the burden
of proving that the carcinogen is not reasonably linked to the cancer is shifted to the employer.
The 2000 amendment to Labor Code section 3212.1 extended the cancer presumption to peace
officers defined in Penal Code section 830.37, subdivisions (a) and (b); peace officers that are
members of an arson-investigating unit or are otherwise employed to enforce the laws relating to
fire prevention or fire suppression.

In the test claim entitled Lower Back Injury Presumption for Law Enforcement, CSAC-EIA and
the County of Tehama alleged that Labor Code section 3213.2, as added by Statutes 2001,
chapter 834, imposes a reimbursable state-mandated program. Labor Code section 3213.2
provides a rebuttable presumption of industrial causation to certain publicly employed peace-
officers who wear a duty belt as a condition of employment and, either during or within a
specified period after termination of service, suffer a lower back injury.

In the test claim entitled Skin Cancer Presumption for Lifeguards, the City of Newport Beach
alleged that Labor Code section 3212.11, as added by Statutes 2001, chapter 846, imposes a
reimbursable state-mandated program. Labor Code section 3212.11 provides a rebuttable
presumption of industrial causation to certain publicly employed lifeguards who develop skin
cancer during or immediately following their employment.

The Commission denied each test claim finding that pursuant to existing case law interpreting
article XIII B, section 6, the statutes do not mandate new programs or higher levels of service on
local agencies.?

On December 22, 2006, the Second District Court of Appeal issued its unpublished decision in
CSAC Excess Insurance Authority v. Commission on State Mandates, affirming the
Commission’s decision that the 1999, 2000, 2001 additions and amendments to Labor Code
section 3212.1, 3212.11, and 3213.2, do not constitute reimbursable state-mandated programs
within the meaning of article XIII B, section 6 of the California Constitution.?* Final judgment

3 Department of Finance v. Commission on State Mandates (2003} 30 Cal.4th 727 (Kern High
Schoo! Dist.), San Diego Unified School Dist. v. Commission on State Mandates (2004) 33
Cal.4th 859; City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190.

2 Exhibit B, Supporting Documentation, CSAC Excess Insurance Authority v. Commission on
State Mandates, Second District Court of Appeal, Case No. Bl 88169 (Unpubl. Opn.). e
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in the case was entered on May 22, 200’7..25 In its decision affirming the Commission’s finding
@ that the test claim statutes did not constitute reimbursable state-mandated programs, the Second
District Court of Appeal found:

o CSAC EIA does not have standing as a claimant under article XIII B, section 6, in its
own right, but does have standing to seek reimbursement on behalf of its member
counties.

e  Workers' compensation is not a program administered by local governments, as a result,
the test claim statutes’ presumptions of industrial causation do not mandate a new
program or higher level of service within an existing program, even assuming that the test
claim statutes' presumptions will 1 Impase increased workers' compensation costs solely on
local entities.

e Costs alone do not equate to a higher level of service within the meaning of
article XIII B, section 6, even if paid only by local entities and not the private sector. The
- service provided by the counties represented by CSAC-EIA and the city, workers’
compensation benefits to its employees, is unchanged. The fact that some employees are
more likely to receive those benefits does not equate to an increased level of service
within the meaning of articie XIII B, section 6.

Claimant’s Position

Co-cl_aiirnants, County of Tehama and CSAC-EIA, contend that the test claim statutes constitute a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
m California Constitution and Government Code section 17514. :

Co-claimants assert that Labor Code sections 3212.6, 3212.8, and 3212.9, create and/or expand
compensable injuries under workers’ compensation, provide presumptions of industrial
causation, and restrict arguments to rebut those presumptions,

Co-claimants conclude in each test claim:

The net effect of this legislation is to cause an increase in workers’ compensation
claims for [tuberculosis/hepatitis and blood-borne infectious diseases/meningitis],
and decrease the possibility that any defenses can be raised by the employer to
defeat the claims. Thus, the total costs of these claims, from initial presentation to
ultimate resolution are reimbursable.?

Department of Finance’s (Finance) Position

‘The Department of Finance filed comments on July 31, 2002, August 1, 2002, and
August 2 2002 concluding that the test claim statutes may create a relmbursable state-mandated
program.”’ Finance filed comments on August 27, 2007, concurring with the draft staff analysis.

%5 Exhibit E, Supporting Documentation, Judgment.
26 Exhibit A, p. 105, 126, 142,

@ 27 Exhibit B.
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Department of Industrial Relations (DIR) Position

The DIR contends that the test claim statutes are not reimbursable state-mandated programs

within the meaning of article XIII B, section 6 of the California Constitution. The DIR asserts

that the presumption of industrial causation available for certain members of police, sheriff’s and

fire departments and inspectors or investigators of a district attorney’s office does not result in a
new program or higher level of service for the following reasons:

1. Local governments are not required to accept all workers’ compensation claims. They
have the option to rebut any claim before the Workers® Compensation Appeals Board by

presenting a preponderance of evidence showing the non-existence of industrial
causation.

2. Statutes mandating a higher level of compensation to local government employees, such
as workers’ compensation benefits, are not “new programs” whose costs would be
subject to reimbursement under article XIII B, section 6.

3. There is no shift of a financial burden from the State to local governments because local
governments, by statute, have always been solely liable for providing workers’
compensation benefits to their employees.®

Discussion

The courts have found that article XIII B, section 6 of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.®® “Its
purpose 1s to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.”™' A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or schoo! district to engage in an activity or

8 Exhibit C.

2 California Constitution, article XIII B, section 6, subdivision (a), (as amended by Proposition
1A in November 2004) provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the program or increased
level of service, except that the Legislature may, but need not, provide a subvention of funds for
the following mandates: (1) Legislative mandates requested by the local agency affected. (2)
Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative
mandates enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.”

3 Department of Finance v. Commission on State Mandates (Kern High School Dist)) (2003) 30
Cal.4th 727, 735.

3 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
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task.’? In addition, the required activity or task must be new, constituting a “new prog3ram,” and
it must create a “higher level of service” over the previcusly required level of service.”

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the govemmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.>® To determine if the
program is new or imposes 2 higher level of service, the test claim legislation must be compared
with the le%al requirements in effect immediately before the enactment of the test claim
legislation.™ A “higher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided. 3

Finally, the newly required activity or increased level of service must impose costs mandated by
the state.”’

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.® In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities. »39

Issue 1: Does CSAC-EIA have standing as a claimant in its own right and/or as a

representative seeking reimbursement on behalf of its member counties for
this consolidated test claim?

In the CSAC Excess Insurance Authori!y case, the Second District Court of Appeal held that
CSAC-EIA does not have standing as a claimant in its own right under article XIII B, section 6.
The court reasoned that CSAC-EILA, as'a joint powers authority, does not constitute a “local

2 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

3 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diege Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).

3 San Diego Unified School Dist., supra, 33 Cal 4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State ofCalzﬂ?rma (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 835).

¥ San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

* San Diego Unified School Dist., supra, 33 Cal.4th 859, 877.

3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

* Kinlaw.v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,

3 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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agency” or “special district” as defined by Government Code sections 17518 and 17520, and
therefore, is not eligible to claim reimbursement of costs under article XIII B, section 6. The
court also held that CSAC-EIA does have standing to seek reimbursement on behalf of its
member counties. The court noted that the joint powers agreement expressly authorized CSAC-
EIA to exercise all of the powers common to counties in California, to do all acts necessary for
the exercise of those powers, and to sue and be sued in its own name. As a result, the court
reasoned that the joint powers agreement authorized CSAC-EIA to bring test claims on behalf of

its member counties, each of which qualifies as a local agency to bring 2 test claim under
Government Code section 17518.

As an unpublished opinion, the CSAC Excess Insurance Authority decision of the Second District
Court of Appeal may not be cited as a binding precedential decision in this staff analysis unless it
is relevant under the doctrine of collateral estoppel.*® Collateral estoppel precludes a party from
re-litigating the matters previously litigated and determined in a prior proceeding and makes the
decision on-the matter in the prior proceeding binding in the subsequent matter. In order for
collateral estoppel to apply, the following elements must be satisfied: (1) the issue necessarily
decided in the previous proceeding is identical to the one that is currently being decided; (2) the
previous proceeding terminated with a final judgment on the merits; (3) the party against whom
collateral estoppel is asserted is a party to or in privity with a party in the previous proceeding;
and (4) the party against whom the earlier decision is asserted had a full and fair opportunity to

litigate the issue.*! For the reasons below, staff finds that the elements of collateral estoppel are
satisfied in this case.

For purposes of collateral estoppel, issues are identical when the factual allegations at issue in
the previous and current proceeding are the same.” The issue presented here is the same issue in
the CSAC-Excess Insurance Authority case, whether CSAC-EIA has standing to pursue the
claims on its own behalf for the costs it incurred as the insurer of its member counties and/or
pursue test claims ¢n behalf of its member counties. On May 22, 2007, the CSAC Excess
Insurance Authority case terminated with a final judgment on the merits. Furthermore, CSAC-
EIA is a party involved in both the CSAC Excess Insurance Authority case and the consolidated
test claim at issue here, Moreover, the parties in the CSAC Excess Insurance Authority case,
specifically CSAC-EIA, had a full and fair opportunity to litigaie the standing issue before the
court. Thus, the court’s holding in CSAC Excess Insurance Authority, that CSAC-EIA does not
have standing to pursue the claims on its own behalf for the costs it incurred as the insurer of the
member counties and that CSAC-EIA does have standing to pursue the claims on behalf of its
member counties; is binding and applies to this test claim.

Staff concludes CSAC-EIA does not have standing as a claimant in its own right, however,
CSAC-EIA does have standing as a representative seeking reimbursement on behalf of its
member counties for this consolidated test claim.

40 California Rules of Court, Rule 8.1115.
4 Roos v. Red (2006) 130 Cal.App.4th 870, 879-880.
2 [ cido v. Superior Court (1990) 51 Cal.3d 335, 342. Q
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Issue 2: Do Labor Codc sections 3212.6, 3212.8, and 3212.9, as added and amended in
1995, 1996, 2000, and 2001, constitute a reimbursable state-mandated
program within the meaning of article X111 B, section 6 of the California
Constitution?

The case law is clear that even though a statute is addressed only to local government and
imposes new costs on them, the statute may not constitute a reimbursable state-mandated
program under article XIII B, section’6.*® Tt is well-established that local agencies are not
entitled to reimbursement for al! increased costs, but only those resulting from a new program or
higher level of service mandated by the state.* The costs identified by claimant for the test
claim statutes are the total costs of tuberculosis, hepatitis and blood-borne infectious diseases,
and meningitis claims, from initial presentation to ultimate resolution,

However, Labor Code sections 3212.6, 3212.8, and 3212.9, as added and amended in 1995,
1996, 2000, and 2001,* do not mandate local agencies to incur these costs. The statute simply
creates the presumptions of industrial causation for the employee, but does not require a local
agency to provide a new or additional service to the public. The relevant language in Labor
Code sections 3212.6, 3212.8, and 3212.9, as they existed following 1996, 2001, and 2000,
respectively, state that:

... The [tuberculosis/blood-borne infectious disease/meningitis] so developing or
-..manifesting itself [in those cases] shall be presumed to arise out of and in the
course of the employment [or service]. This presumption is disputable and may
. be controverted by other evidence, but unless so controverted, the appeals board is
_bound to find-in accordance with it.” This presumption shall be extended to a
. [person] fellowing termination of service for a period of three calendar months for
.each full year of [the requisite] service, but not to exceed 60 months in any .
circumstance, commencing with the last date actually worked in the specified
"capacity. (Emphasis added.)

These statutes authorize, but do not require, local agencies to dispute the claims of injured
employees. Thus, it is the decision made by the local agency to dispute the claim that triggers
any litigation costs incurred. Litigation costs are not mandated by the state.*

In addition, the Labor Code sections 3212.6, 3212.8, and 3212.9, on their face, do not mandate
local agencies to pay workers’ compensation benefits to injured employees. Even if the statute

*® San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 876-
- 877, County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176,
1190; City of Richmond v. Commission on State Mandates (1998) 64 Cal. App.4th 1190, 1197.

* Kern High School Dist., supra, 30 Cal.4th 727, 735-736.

% Labor Code section 3212.6, amended by Statutes 1995, chapter 638, and Statutes 1996,
chapter 802, Labor Code section 3212.8, added and amended by Statutes 2000, chapter 490, and
Statutes 2_001, chapter 833, and Labor code section 3212.9, added by Statutes 2000, chapter 883,

% Kern High School Dist., supra, 30 Cal.Ath 727, 742-743. Furthermore, there is no evidence
that counties and cities are practically compelled to dispute the claims. The statutes do not

impose a substantial penalty for not disputing the claim. (Kern High School Dist., supra, 30
Cal4thatp. 751.)
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required the payment of increased benefits, the payment of benefits to employees would still
have to constitute a new program or higher level of service. Local agencies, however, have had
the responsibility to pay workers’ compensation benefits for “any injury or disease arising out of
employment” since 1971.*” Labor Code section 4850 has further provided special compensation
benefits to injured peace officers and firefighters since 1983, well before the enactment of the

test claim statutes. Thus, the payment of employee benefits is not new and has not been shifted
to local agencies from the state.

Moreover, no court has found that the payment of benefits to local employees provides an
increased level of governmental service to the public, a finding that is required for a statute to
constitute a new program or higher level of service.*® Rather, the California Supreme Court and'
other courts of appeal have determined that the following programs required under law are not
administered by local agencies to provide a service to the public and, thus, reimbursement under
article XIII B, section 6 of the California Constitution is not required: providing workers’
compensation benefits to public employees; providing unemployment compensation protection
to public employees; increasing Public Employment Retirement System (PERS) benefits to
retired public employees; and paying death benefits to local safety officers under the PERS and
workers® compensation systems.*’

More specifically within the context of workers” compensation, the Supreme Court decided
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, and, for the first time, defined
a “new program or higher level of service” pursuant to article XIII B, section 6. Counties were
seeking the costs incurred as a result of legislation that required local agencies to provide the
same increased level of workers' compensation benefits to their employees as private individuals
or organizations. The Supreme Court recognized that workers’ compensation is not a new
program and, thus, determined whether the legislation imposed a higher level of service on local
agencies.”® Although the Court defined a “program” to include “laws which, to implement a
state policy, impose unique requirements on local governments,” the Court emphasized that a
new program or higher level of service requires “state mandated increases in the services
provided by local agencies in existing programs.”

Looking at the language of article XIII B, section 6 then, it seems clear that by
itself the term “higher level of service” is meaningless. It must be read in
conjunction with the predecessor phrase “new program™ to give it meaning. Thus
read, it is apparent that the subvention requirement for increased or higher level
of service is directed to state mandated increases in the services provided by local
agencies in existing "‘programs. n3!

47 1 abor Code section 3208, as last amended in 1971,
8 San Diego Unified School Dist., supra, 33 Cal.4th at page 877,

“® County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 57; City of Anaheim v. State
of California (1987) 189 Cal.App.3d 1478, 1484; City of Sacramento v. State of California
(1990) 50 Cal.3d 51, 67, and City of Richmond v. Commission on Stale Mandates, supra, 64
Cal.App.4th 1190, 1195.

0 County of Los Angeles, supra, 43 Cal.3d at page 56.
5! Ibid, emphasis added.
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The Court continued:

The concermn which prompted the inclusion of section 6 in article XIII B was the
perceived attempt by the state to enact legislation or adopt administrative orders
creating programs to be administered by local agencies, thereby transferring to
those agencies the fiscal responsibility for Sproviding'services which the state
believed should be extended to the public. 2

Applying these principles, the Court held that reimbursement for the increased costs of providing
workers’ compensation benefits to employecs was not required by the California Constitution.
The Court stated the following:

Workers’ compensation is not a program adminstered by local agencies to
provide service to the public., Although local agencies must provide benefits to
their employees either through insurance or direct payment, they are
indistinguishable in this respect from private employers ... In no sense can
employers, public or private, be considered to be administrators of a program of
workers’ compensation or to be providing services incidental to administration of
the program ... Therefore, although the state requires that employers provide
workers’ compensation for nonexempt categories of employees, increases in the

- cost of providing this employee benefit are not subject to reimbursement as state-
mandated programs or higher levels of service within the meaning of section 6.3

In 2004, the California Supreme Court, in San Diego Unified School Dist., reaffirmed the
conclusion that simply because a statute, which establishes a public employee benefit program,
may increase the costs to the employer, the statute does not “in any tangible manner increase the
level of sesrvme provided by those employers to the public” within the meaning of article XIII B,
section 6.

These principles apply even though the presumption is granted uniquely to public safety
employees. In the Second District Court of Appeal case of City of Anaheim, the city sought
reimbursement for costs incurred as a result of a statute that temporarily increased retirement
benefits to public employees. The city argued that since the statute “dealt with pensions for
public employees, it 1mposed unique requirements on local governments that did not apply to all
state residents and entities. "33 The court held that reimbursement was not required because the
statute did not impose any state-mandated activities on the city and the PERS program is not a

program administered by local agencies as a service to the public.® The court reasoned as
follows:

Moreover, the goals of article XIII B of the California Constitution “were to
protect residents from excessive taxation and government spending ... and
preclude a shift of financial responsibility for carrying out governmental functions

> Jd. at pages 56-57, emphasis added.

33 Id at pages 57-58, fn. omitted.
3 San Diego Unified School Dist., supra, 33 Cal.4th at page 875.

% City of Anaheim, supra, 189 Cal.App.3d at pp. 1483-1484.
3¢ Jd. at page 1484.
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from the state to local agencies. ... Bearing the costs of salaries, unemployment

insurance, and workers’ compensation coverage-costs which all employers must @
bear - neither threatens excessive taxation or governmental spending, nor shifts

from the state to a local agency the expense of providing governmental services.”

(County of Los Angeles v. State of California, supra, 43 Cal.3d at p. 61.)

Similarly, City is faced with a higher cost of compensation to its employees. This

is not the same as a higher cost of providing services to the public.”’

The reasoning in City of Anaheim applies here. Simply because a statute applies uniquely to
local government does not mean that reirhbursement is required under article X111 B, section 6.%

Accordingly, staff finds that Labor Code section 3212.6, as amended in 1995 and 1996; Labor
Code section 3212.8, as added and amended in 2000 and 2001; and Labor Code section 3212.9,
as added in 2000, do not mandate new programs or higher levels of service and, thus, do not
constitute reimbursable state-mandated programs within the meaning of article XHI B, section 6
of the California Constitution.

Conclusion

Staff concludes California State Association of Counties-Excess Insurance Authority does not
have standing to claim reimbursement under article XIII B, section 6 of the California
Constitution, on its own behalf for the costs it incurred as the insurer of its member counties.
However, California State Association of Counties-Excess Insurance Authorify does have
standing to pursue test claims for reimbursement on behalf of its member counties.

Staff further concludes that Labor Code section 3212.6, as amended by Statutes 1995, chapter
683, and Statutes 1996, chapter 802; Labor Code section 3212.8, as added and amended by
Statutes 2000, chapter 490 and Statutes 2001, chapter 833; and Labor Code section 3212.9, as
added by Statutes 2000, chapter 883, are not subject to article XIII B, section 6 of the California
Constitution because they do not mandate a new program or higher level of service on local
agencies.

Recommendation

Staff recommends the Commission adopt this analysis and deny the consolidated test claim.

37 Ibid.

% San Diego Unified School Dist., supra, 33 Cal.4th at page 877, fn. 12; County of Los Angeles,
supra, 110 Cal.App.4th at page 1190; City of Richmond, supra, 64 Cal.App.4th at page 1197.
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EXHIBIT A
Statae of California :

OMMISSION ON STATE MANDATES ' : For.Officlal Use Only

980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562

CSM 1 (291)

TEST CLAIM FORM \‘BM‘V\

camno. CSOY\ 0}-T0- 120 .

Lacal Agency or School District Submitting Claim

- CSAC-EIA and County of Tehama

Contact Person ) ' Telephone No.

Alian P. Burdick/Juliana F. Gmur {(MAXIMUS, INC.) (916 ) 485-8102 .
Fax (916) 485-0111

Address

4320 Aubum Blvd., Suite 2000
Sacramento, CA 95841

ﬁepresentative Organization te be Notified
alifornia State Association of Counties

This test claim allages ths existence of a reimbursable state mandated program within the meaning of section 17514 of

the Govarnment Code and section 6, article XII/B of the California Constitution. This test claim Is filed pursuant to section
17551(a) of the Government Code.

Identify specific section(s) of the chaptered bill or executive order alleged to contain a mandats, including the particular
statutory code section{s) within the chaptered bill, if applicable.

Chapter 490, Statutes of 2000 and Chapter 833, Statutes of 2001

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE. '

Narne and Title of Authorized Representative Telaphone No.
GINA C. DEAN, Management Analyst (916) 631-7363
Signature of Authorized Representative Date

W WM_) b 25-02
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Sheet2

State of California
COMMISSION ON STATE MANDATES

980 Ninth Street, Suite 300
Sacramento, CA 95814
(816) 323-3562

CSM 1 (281)

For Official Use Qnly

TEST CLAIM FORM

Claim No. CSM L‘;‘,_T'c - ”E_I

Local Agancy or School District Submitting Claim

CSAC-EIA and County of Tehama
Contact Person

Telaphone No.,

Allan P. Burdick/Juliana F. Gmur (MAXIMUS, INC.) {916 ) 485-8102
Fax (916) 485-0111

Address

4320 Aubumn Bivd., Suite 2000
Sacramento, CA 95841

Represantative Organization to be Notified

California State Association of Countias

This test claim alleges the existsnce of a reimbursable state mandated program within the meaning of section 17514 of

the Government Code and section 8, article XI|IIB of the California Constitution. This test claim is filed pursuant to section
17551(a) of the Government Code.

|dantify spacific section(s) of the chapterad bill or executiva crder allaged to contain & mandate, including the particular
statutery code section(s) within the chaptered bill, if applicabla.

Chapter 490, Statutes of 2000 and Chapter 833, Statutes of 2001

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE.

Narme and Titla of Authorized Representative Telephone Na,

RICHARD ROBINSON, County Administrative Officer

Signature of Authorized Represenﬁm oete Lo / 25 / c2.
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BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of:
CSAC-EIA
and
The County of Tehama

Hepatitis and Blood-Borme Illnesses Presumption
For Law Enforcement and Firefighters

Chapter 490, Statutes of 2000
and
Chapter 833, Statutes of 2001

STATEMENT OF THE CLAIM

@ A.  MANDATE SUMMARY

- To expand upon the term “injury” as it pertains to workers’ compensation, Chapter 490,
" Statutes of 2000, includes hepatitis as a compensable injury for police, sheriff and fire
.. personnel. This Chapter also creates a presumption that hepatitis occurring during the

service period arose out of and in the course of employment or service. Finally, this
> Chapter bars the employer from raising the issue of hepatitis as a pre-existing condition.

The Chapter added Section 3212.8 of the Labor Code, which states:

(a) In the case of members of a sheriff’s office, of
police or fire departments of cities, counties, cities and
counties, districts or other public or municipal corperations
or political subdivisions, or individuals described in
Chapter 4.5 (commencing with Section 830) of .Title 3 of
Part 2 of the Penal Code, whether those persons are
volunteer, partly paid, or fully paid, and in the case of
active firefighting members of the Department of Forestry
and Fire Protection, or of any county forestry or firefighting
department or unit, whether voluntary, fully paid, or partly
paid, excepting those whose principal duties are clerical or
otherwise do not clearly fall within the scope of active law
@ enforcement service or active firefighting services, such as
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stenographers, telephone operators, and other office
workers, the term “injury” as used in this division, includes
hepatitis when any part of the hepatitis develops or
manifests itself during a period while that person is in the
service of that office, staff, division, department or unit.
The compensation that is awarded for hepatitis shall
include, but not be limited to, full hospital, surgical,
medical treatment, disability indemnity, and death benefits,
as provided by the workers’ compensation laws of this
state. '

(b)  The hepatitis so developing or manifesting itself in
those cases shall be presumed to arise out of and in the
course of the employment or service. This presumption is
disputable and may be controverted by other evidence, but
unless so controverted, the appeals board is bound to find
in accordance with it. That presumption shall be extended
to a person covered by subdivision (a) following
termination of service, but not to exceed 60 months in any
circumstance, commencing with the last date actually
worked in the specified capacity.

(c) The hepatitis so developing or manifesting itself in
those cases shall in no case be attributed to any disease
existing prior to that development or manifestation.

This Chapter creates a new injury heretofore not compensable, provides a presumption
that shifts the burden of proof to the employer to disprove that the iliness was work
related, and places substantial restrictions upon the employer as to the proof necessary to
defeat the claim.

Chapter 833, Statutes of 2001, expanded the term “injury” further to include all blood-
borne infectious diseases. Thus the presumption would apply to all biood-borne illnesses
and the limitation on the use of the pre-existing illness defense.

This Chapter amended Section 3212.8 of the Labor Code through the addition of a
subdivision, which states:

(d) For purposes of this section, “blood-borne
infectious disease” means a disease caused by exposure o’
pathogenic microorganisms that are present in human blood
that can cause disease in humans, including those
pathogenic organisms defined as blood-borne pathogens by
the Department of Industrial Relations.

The effect of a presumption is that the employee does not have to demonstrate that the

iliness arose out of or in the course of his or her employment. The first effect of a
presumption is to encourage the filing of workers’ compensation claims because of the
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fact that otherwise it would be often difficult, if not impossible, to demonstrate that a
particular illness arose out of or in the course of one’s employment. The presumption not
only works in the favor of the employee, but works to the detriment of the employer who
must now prove that the illness did not arise out of or in the course of the employee’s
employment, which is difficult. This creates a burden on the employer to disprove the
illness occurring as a result of the employment, and further limits another defense often
used by employers — preexisting condition. With this legislation, however, the defense
that the employee had hepatitis or a blood bome disease prior to employment has been-
eliminated. Thus, an employee who unbeknownst to him or her had hepatitis or a blood
borne disease, now has guaranteed workers’ compensation coverage.

The net effect of this legislation is to cause an increase in workers’ compensation claims
for hepatitis and blood bome diseases, and decrease the possibility that any defenses can
be raised by the employer to defeat the claims. Thus, the total costs of these claims, from
initial presentation to ultimate resolution are reimbursable.

The California State Association of Counties - Excess Insurance Authority (CSAC-EIA)
is a special district, being a joint powers authority which processes workers’
compensation claims for member counties. CSAC-EIA does not have full estimates on
the costs of this program, but same are substantially in excess of $200 per year.
. Similarly, the County of Tehama does not have complete estimates on the cost of

discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year.

B. LEGISLATIVE HISTORY PRIOR TO 1975

There was no requirement prior to 1975, nor in any of the intervening years, until the
passage of Chapter 490, Statutes of 2000, filed on September 19, 2000, which mandated
the inclusion of hepatitis as a compensable injury for law enforcement and firefighters,
the creation of a presumption in favor of hepatitis infection on the job and the exclusion
of the pre-existing condition defense. Then, the passage of Chapter 833, Statutes of
2001, filed on October 13, 2001, mandated the inclusion of all blood-borne infectious
disease as a compensable injury.

The Commission on State Mandates has recognized that the institution of presumptions
for workers’ compensation for law enforcement and firefighters is a reimbursable state

mandated program. See Firefighter’'s Cancer Presumption, SB 90-4081; and Cancer
Presumption, Peace Officers, CSM-4416.

C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
ACTIVITIES

As related above, the mandated activities are contained in Labor Code §3212.8.. These
sections directly relate to the reimbursable provisions of this test claim.
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D. COST ESTIMATES

The CSAC-EIA is a special district, being a joint powers authority which processes
workers’ compensation claims for. member counties. CSAC-EIA does not have full
estimates on the costs of this program, but same are substantially in excess of $200 per.
year. Similarly, the County of Tehama does not have complete estimates on the cost of
discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year. : '

E. REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by CSAC-EIA and the County of Tehama as a result of the statute on
which this test claim is based are all reimbursable costs as such costs are “costs mandated
by the State” under Article XIIT B (6) of the California Constitution, and Government
Code §17500 et seq. of the Government Code. Section 17514 of the Government Code
defines “costs mandated by the state”, and specifies the following three requirements:

L. There are “increased costs which a local agency is required to incur after July 1,
1980.”

2. The costs are incurred “as a result of any statute enacted on or after January 1,
1975.”

3. The costs are the result of a new program or higher level of service of an existing

program within the meaning of Section 6 of Article XIIIB of the California
Constitution.” :

All three of the above requirements for finding costs mandated by the State are met as
described previously herein.

F. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by this statute clearly meets both tests that the Supreme Court in the
County of Los Angeles v. State of California (1987) created for determining what
constitutes a reimbursable state mandated local program. Those two tests, which the
Commission on State Mandates relies upon to determine if a reimbursable mandate
exists, are the “unique to government” and the “carry out a state policy™ tests. Their
application to this test claim is discussed below.

Mandate Is Unigue to Local Government

Only local government employs law enforcement and firefighters. Thus, this
requirement is unique to government. -
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Mandate Carries Qut a State Policy

From the legislation, it is clear that the Legislature wishes to expand
compensability for injury for those who, through employment as law enforcement
officers or firefighters, place themselves at higher risk of such injury for the
protection of the public. Additionally, this legislation is to encourage individuals
to pursue careers with law enforcement and firefighting, which pose hazards to
those so employed not found in other career paths.

In summary, the statute mandates that CSAC-EIA and the County of Tehama bear the
burden of proof to show that injury due to exposure of a blood-borne pathogen was pot
arising out of and in the course of employment and further mandates the barring of the
defense of showing a pre-existing condition. CSAC-EIA and the County of Tehama
believe that the creation of a presumption for exposure to blood-borne infectious diseases
satisfies the constitutional requirements for a mandate.

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code §17556 which could serve to
bar recovery of “costs mandated by the State™, as defined in Government Code §17556.
None of the seven disclaimers apply to this test claim:

1.

The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to implement the
Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.

The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or

executive order mandates costs which exceed the mandate in that federal law or
regulation.

The local agency or school district has the authority to levy service charges, fees

or assessments sufficient to pay for the mandated program or increased level of
service.

The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the

costs of the State mandate in an amount sufficient to fund the cost of the State
mandate,
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6. The statute or executive order imposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election.

7. The statute created a new crime or infraction, eliminated a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

None of the above disclaimers have any application to the test claim herein stated by
CSAC-EIA and the County of Tehama.

CONCLUSION

The enactment of Chapter 490, Statutes of 2000 imposed a new state mandated program
and cost on CSAC-EJA and the County of Tehama by establishing a presumption that
illnesses arising out of hepatitis or blood borne diseases arose out of or in the course of
employment, and precludes CSAC-EIA and the County of Tehama from proving that the
employee in question had such illness prior to employment. The mandated program
meets all of the criteria and tests for the Commission on State Mandates to find a
reimbursable state mandated program. None of the so-called disclaimers or other
statutory or constitutional provisions that would relieve the State from its constitutional
obligation to provide reimbursement have any application to this claim.

G. CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2,
of the California Code of Regulations:

Exhibit 1: Chapter 490, Statutes of 2000
Exhibit 2: Chapter 833, Statutes of 2001

108




CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. 1 declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, [ believe them to be true.

Executed th:sn-?gptday of June, 2002, at Sacramento California, by:

quéw

Gina C. Dean
Management Analyst
CSAC Excess Insurance Authonty
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 25 day of June, 2002, at Red Bluff, California, by:

" Richard Robinson

County Administrative Officer
County of Tehama
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DECLARATION OF GINA C. DEAN

I, Gina C. Dean, make the following declaration under oath:

I am a management Analyst for CSAC-Excess Insurance Autherity. As part of my
duties, I am responsible for the complete and timely recovery of costs mandated by the
State. '

I declare that I have examined the CSAC-EIA’s State mandated duties and resulting
costs, in implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

* *Costs mandated by the State” means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher leve] of service of an
existing program within the meaning of Section 6 of Article
XI1I B of the California Constitution.”

1 am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this &7 A day of June, 2002 at Sacramento, California.
Gina C, Dean

Management Analyst
CSAC Excess Insurance Authority
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DECLARATION OF RICHARD ROBINSON

1, Richard Robinson, make the following declaration under oath:

I am the County Administrative Officer for the County of Tehama. As part of my duties,
I am responsible for the complete and timely recovery of costs mandated by the State.

I declare that I have examined the County’s State mandated duties and resulting costs, in
implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“ *Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January I, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
XIII B of the California Constitution.”

lam personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare under pénalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this _2.£  day of June, 2002 at Red Biuff, California.

R AN 0 R0
Richard Robinson
County Administrative Officer
County of Tehama
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Senate Bill No. 32

CHAPTER 490

An act to add Section 3212.8 to the Labor Code, relating 1o workers’
compensation.

[Approved by Govemar Seplember 16, 2000, Filed
with Secretary of Siate September 19, 2000.)

LEGISLATIVE COUNSEL'S DIGEST

SB 32,Peace. Workers’ compensation: law enforcement.

Under existing law, 2 person injured in the courss of employment
is generelly entitled to receive workers’ compensation on account of
that mjury. Existing law provides that, in the case of certain state and
locai firefighting end law enforcement persomnel, the term *“injury”
includes various medical conditions that are developed or manifested
during a pericd while the member is in the service of the office, staff,
department, or wmn¥t, and establishes a disputable presumption in this
re,

This bill would provide that in the case of certain state and local
firefighting and law enforcement personnel, the term “injury’ also
includes hepatitis that develops or manifests itself during & peried
while the person is in the service of that office, division, department,
Or unit, )

This bill, with respect to these persons, would also establish a
disputeble presumption that hepatitis developing or manifesdng
itself during the service period arose out of and in the course of
employment or service. The presumption would also extend to 2
person covered by the bill following termination of service for a
period of ume based on years of setrvice, but not to exceed 60 months
beginning with the last day worked.

The people of the Swate of California do enaci as follows:

SECTION 1. Section 3212.8 is added to the Labor Code, to read:

3212.8. (a) In the case of members of a sheriff’s office, of police
or fitc departments of cities, counties, cities and counties, districts, or
other public or municipal corporations or political subdivisions, or
individuals described in Chapter 4.5 (commencing with Section 830)
of Title 3 of Part 2 of the Penal Code, whether those persons are
volumtesr, partly paid, or fully paid, and in the case of active
firefighting members of the Department of Forestry and Fire
Protection, or of any county forestry or firefighting department or
unit, whether voluntary, fully paid, or partly paid, excepting those
whose principal duties are clerical or otherwise do not clearly fall
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Ch. 450 —_2—

within the scope of ective law enforcemenmt service or active
firefiphting services, such as stenographers, telephone operators, and
other office workers, the term “injury” as used in this division,
includes hepatitis when any part of the  hepatiis develops or
manifests itself during a peried while that person is in the service of
that office, staff, division, department, or unit. The compeénsaticn that
is swarded for hepatitis shall include, but not be limited to, full
hospital, surgical, medical treatment, disability indemnity, and death
benefits, as provided by the workers’ compensation laws of this state.

(b) The hepatitis so developing or manifesting itself v those cases
shall be presummed to erise out of and in the course of the employment
or service. This presumption is disputable and may be controverted
by other evidence, but unless so conmroverted, the appeals board is
bound to find in accordance with it That presumption shall be
extended to a person covered by subdivision (a) following
termination of service for a period of three calendar months for each
full year of service, but not to exceed 60 months in apy circumstance,
commencitg with the last date actually worked in the specified
capacity.

{c) The hepatitis so developing or manifesting itgelf in those cases
shall in no case be atwibuted 1o any disease existing priof to that
development or manifestation.
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Assembly Bill No. 196

CHAPTER 833

An act to amend Section 31720.7 of the Government Code, and to
amend Sections 3212, 3212.6, 3212.8, and 3212.9 of the Labor Code,
relating to medical condmons

[Approved by Governor October 12, 2001. Filed
with Secremry of State October 13, 2001,

LEGISLATIVE COUNSEL'S DIGEST

AB 196, Correa.  Public employees: medical conditions.

The County Employees Retirement Law of 1937 provides that, for
purposes of qualification for disability retirement benefits, the
development of a blood-borne infectious disease by specified safety
members, firefighters, and members in active law enforcement, as
defined, shall be presumed to arise out of and in the course of
employment if the member demonstrates that he or she was exposed to
blood or blood products as a result of performance of job duties.

This bill would eliminate the requirement that the member
demonstrate that exposure for purposes of that presumption.

Under existing law, a person injured in the course of employment is
generally entitled to receive workers® compensation on account of that
injury. Existing law provides that, in the case of certain state and local
firefighting and law enforcement personnel, the term “injury™ includes
hernia, tuberculosis, and meningitis that develops or manifests itself
during a period while the member is in the service of the governmental
entity, and establishes a disputable presumption in this regard.

This bill would extend these provisions to members of the California
Highway Patrol. :

Existing law also defines “injury™ in the case of specified state and
local firefighting and law enforcement personnel and patrol members,
to include hepah‘tis that develops or manifests itself during the period
while the member is in the service of the govemmental entity.

This bill would expand the scope of this provision to mclude any
blood-borne infectious disease.

The people of the State of California do enact as follows:

SECTION 1. Section 31720.7 of the Government Code is amended
to read:
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31720.7. (a) If a safety member, a firefighter, a county probation
officer, or a member in active law enforcement who has completed five
years or more of service under a pension system established pursuant to
Chapter 4 (commencing with Section 31900) or under & pension system
established pursuant to Chapter 5 (commencing with Section 32200), or
both, or under this retirement system, under-the Public Employess’
Retirement System, or under a retirement system established under this
chapter in another county, develops a blood-bome infectious disease, the
disease so developing or manifesting itself in those cases shall be
presumed to arise out of, and in the course of, employment. The disease
so developmg or manifesting itself in those cases shall in. no case be
atfributed to any disease existing prior to that development or
manifestation,

(b) Any safety member, firefiphter, county probation officer, or
member active in law enforcement described in subdivision (a)
permanently incapacitated for the performance of duty as a result of a
blood-bome infectious disease shall receive a service-connected
disability retirement.

(c) The presumption described in subdivision (a) is rebuttable by
other evidence. Unless so rebutied, the board is bound to find in
accordance with the presumption. This presumption shall be extended
to-a member following termination of service for a period of three
calendar months for each full year of the requisite service, but not to
~ exceed 60 months in any circumstance, commencing with the last date
actually worked in the specified capacity.

(d) *“Blood-bormne infectious disease,” for purposes of this section,
means a disease caused by exposure to pathogenic microorganisms that
are present in human blood that can cause disease in humans, including,
but not limited to, those pathogenic microorganisms defined as
blood-bome pathogens by the Department of Industrial Relations.

(e) “Member in active law enforcement,” for purposes of this
section, means members employed by a sheriff’s office, by a police or
fire department of a city, county, city and county, district, or by another
public or municipal corporation or political subdivision or who are
described in Chapter 4.5 {(commencing with Section 830) of Title 3 of
Part 2 of the Penal Code or who are employed by any county forestry or
firefighting department or unit, except any of those members whose
principal duties are clerical or ctherwise do not clearly fall within the
scope of active law enforcement services or active firefighting services,
such as stenographers, telephone operators, and other office workers,
and in¢ludes & member engaged in active law enforcement who is not
classified as a safety member.

SEC. 2. Section 3212 of the Labor Code is amended to read:
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3212. In the case of members of a sheriff’s office or the California
Highway Patrol, district attorney’s staff of inspectors and investigators
or of police or fire departments of cities, counties, cities and counties,
districts or other public or municipal corporations or political
subdivisions, whether such members are volunteer, partly paid, or fully
paid, and in the case of active firefighting members of the Department
of Forestry and Fire Protection whose duties require firefighting or of
any county forestry or firefighting department or unit, whether
voluntary, fully paid, or partly paid, and in the case of members of the
warden service of the Wildlife Protection Branch of the Department of
Fish and Game whose principal duties consist of active law enforcement
service, excepting those whose principal duties are clerical or otherwise
do not clearly fall within the scope of active law enforcement service
such as stenographer, telephone operators, and other officeworkers, the
term ““injury” as used in this act includes hernia when any part of the
hemia develops or manifests itself during a period while such member
is in the service in such office, staff, division, department or unit, and in
the case of members of such fire departments, except those whose
principal duties are clerical, such as stenographers, telephone operators
and other officeworkers, and in the case of county forestry or firefighting
departments, except those whose principal duties are clerical, such as
stenographers, telephone operators snd other officeworkers, and in the
case of active firefighting members of the Department of Forestry and
Fire Protection whose duties require firefighting, and in the case of
members of the warden service of the Wildlife Protection Branch of the
Department of Fish and Game whose principal duties consist of active
law enforcement service, excepting those whose principal duties are
clerical or otherwise do not clearty fall within the scope of active law
enforcement service such as stenographer, telephone operators, and
other officeworkers, the term “injury” includes pnenmonia and heart
trouble which develops or manifests itself during a period while such
member is in the service of such office, staff, department or unit. In the
case of regular salaried county or city and county peace officers, the term
“injury” also includes any hernia which manifests itself or develops
during a period while the officer is in the service. The compensation
which is awarded for such hernia, heart trouble or pneumnoniz shall
include full hospital, surgical, medical treatment, disability indemnity,
and death benefits, as provided by the workers’ compensation laws 6f
this state.

Such hemnia, heart trouble or pneumonia so developing or manifesting
itself in such cases shall be presumed to arise out of and in the course of
the employment. This presumption is disputable and may be
controverted by other evidence, but unless so controverted, the appeals
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board is bound to find in accordance with it. Such presumption shall be
extended to a member following termination of service for a period of
three calendar months for each full year of the requisite service, but not
to exceed 60 months in any circumstance, commencing with the last date
actually worked in the specified capacity.

Such hemia, heart trouble or pneumonia so developing or manifesting
itself in such cases shall in no case be attributed to any disease existing
prior to such development or manifestation.

SEC. 3. Section 3212.6 of the Labor Code is amended to read:

3212.6. Inthe case of a member of a police department of a city or
county, or a member of the sheriff”s office of a county, or a member of
the California Highway Patrol, or an inspector or investigator in a district
attorney's office of any county whose principal duties consist of active
law enforcement service, or a prison or jail guard or correctional officer
who is employed by a public agency, when that person is employed upon
a regular, full-time salary, or in the case of members of fire departments
of any city, county, or district, or other public or municipal corporations
or political subdivisions, when those members are employed on a regular
fully paid basis, and in the case of active firefighting members of the
Department of Forestry and Fire Protection whose duties require
firefighting and first-aid response services, or of any county forestry or
firefighting department or unit, where those members are employed on-
a regular. fully paid basis, excepting those whose principal duties are
clerical or otherwise do not clearly fall within the scope of active law
enforcement, firefighting, or emergency first-aid response service such
as stenographers, telephone operators, and other officeworkers, the term
“injury™ includes tuberculosis that develops or manifests itself during .
a period while that member is in the service of that department or office.
The compensation that is awarded for the tuberculosis shall include fuil
hospital, surgical, medical treatment, disability indemnity, and death
benefits as provided by the provisions of this division, '

The tuberculosis so developing or manifesting itself shell be
presumed to arise out of and in the course of the employment. This
presumption is disputable and may be controverted by other evidence,
but unless so controverted, the appeals board is bound to find in
accordance with it. This presumption shall be extended to a member
following termination of service for a period of three calendar months
for each full year of the requisite service, but not to exceed 60 months
in any circumstance, commencing with the last date actually worked in
the specified capacity. .

A public entity may require applicants for employment in firefighting
positions who would be entitled to the benefits granted by this section
to be tested for infection for tuberculosis.
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SEC. 4. Section 3212.8 of the Labor Code is amended to read:

3212.8. (a) Inthe case of members of a sheriff’s office, of police or
fire departments of cities, counties, cities and counties, districts, or other
public or municipal corporations or political subdivisions, or individuals
described in Chapter 4.5 {commencing with Section 830) of Title 3 of
Part 2 of the Penal Code, whether those persons are volunteer, partly
paid, or fully paid, and in the case of active firefighting members of the
Department of Forestry end Fire Protection, or of any county forestry or
firefighting department or unit, whether voluntary, fully paid, or partly
paid, excepting those whose principal duties are clerical or otherwise do
not clearly fall within the scope of active law enforcement service or
active firefighting services, such as stenographers, telephone operators,
and other office workers, the term “‘injury™ as used in this division,
inciudes a blood-bome infectious disease when any part of the
blood-borne infectious disease develops or manifests itself during a
period while that person is in the service of that office, staff, division,
department, or unit. The compensation that is awarded for a blood-bome
infectious disease shall include, but not be limited to, full hospital,
surgical, medical treatment, disability indemnity, and death benefits, as
provided by the workers® compensation laws of this state.

(b) The blood-borne infectious disease so developing or manifesting
itself in those cases shall be presumed to arise out of and in the course
of the employment or service. This presumption is disputable and may
be controverted by other evidence, but unless so controverted, the
appeals board is bound to find in accordance with it That presumption
shall be extended to a person covered by subdivision (a) following
termination of service for a period of three calendar months for each full
year of service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.

(c) The blood-borne infectious disease so developing or manifesting
itself in those cases shall in no case be attributed to any disease existing
prior to that development or manifestation,

(d) For the purposes of this section, “*biood-bome infectious disease™
means a disease caused by exposure to pathogenic microorganisms that
are present in human blood that can cause disease in humans, including
those pathogenic microorganisms defined as blocd-bomne pathogens by
the Department of Industrial Relations.

SEC. 5. Section 3212.9 of the Labor Code is amended to read:

3212.9. In the case of a member of a police department of a city,
county, or city and county, or a member of the sheriff’s office of a county,
or a member of the California Highway Patrol, or a county probation
officer, or an inspector or investigator in a district attorney’s office of any

county whose principal duties consist of active law enforcement service,
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when that person is employed on a regular, full-time salary, or in the case
of a member of a fire department of any city, county, or district, or other
public or municipal corperation or political subdivision, or any county
forestry or firefighting department or unit, when those members are
employed on a regular full-time salary, excepting those whose principal
duties are clerical or otherwise do not clearly fall within the scope of
active law enforcement or firefighting, such as stenographers, telephone
operators, and other officeworkers, the term “injury” includes
meningitis that develops or manifests itself during a period while that
person is in the service of that department, office, or umit. The
compensation that is awarded for the meningitis shall include full
hospital, surgical, medical treatment, disability indemnity, and death
benefits as provided by the provisions of this division.

The meningitis so developing or manifesting itself shall be presumed
to arise out of and in the course of the employment. This presumption -
is disputable and may be controverted by other evidence, but unless so
controverted, the appeals board is bound to find in accordance with it.
This presumption shall be extended fo a person following termination
of service for a period of three calendar months for each full year of the
requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.
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State of California

OMMISSION ON STATE MANDATES For Official Use Only

980 Ninth Street, Suite 300
Sacramento, CA 85814 )
(916) 323-3562 -

CSM 1 (2 91) e

TEST CLAIM FORM

Clafm No. CS“/LL! ‘.,m' % .

Local Agency or School District Submitting Claim

CSAC-EIA and County of Tehama

Contact Person Telephone No.

Allan P. Burdick/Juliana F. Gmur (MAXIMUS, INC.) (916 ) 485-8102
Fax (916) 485-0111

Address

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Representative Organization to be Notified

alifornia State Association of Counties

This test claim slleges the existence of a reimbursable state mandated program within the meaning of section 17514 of

the Government Code and section §, article X!{IB of the California Constitution. This test claim is filed pursuant to section
17551(a) of the Government Code.

identify specific section{s) of the chaptered bill or sxecutive order alleged to contain a mandate, including the particular
statutory code sectlon(s) within the chaptered bill, if applicable.

Chapter 683, Statutes of 1995 and Chapter 802, Statutes of 1996

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE.

Name and Title of Authorized Repraséentative Teélephone Na.
GINA C. DEAN, Management Analyst : (916) 631-7363
Signature of Authorized Representative Date

J%ﬂv Vear . b 2502

pa
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Sheet2

State of Californla . @
COMMISSION ON STATE MANDATES For Officlal Use Only

980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562

CSM 1(291)

TEST CLAIM FORM

Clalm No. Cgm 0‘ ,TQ 23

Local Agency or School District Submitting Claim
CSAC-EIA and County of Tehama

Contact Person Telephone Nao.
Allan P. Burdick/Juliana F. Gmur (MAXIMUS, INC.) (916) 485-8102

Fax (916) 485-0111
Address

4320 Auburn Bivd., Suite 2000
Sacramento, CA 95841

Represantative Organization to be Notlfied

California State Association of Counties

This test claim alleges the existence of & reimbursable state mandatad program within the meaning of section 17514 of

the Government Code and section 6, article XIIIB of the Califomia Constiﬁxt!cn. This test claim is flled pursuant to saction
17551(a) of the Gavarmment Code.

Identify specific section(s) of the chaptered blll or executive order elleged to contain a mandate, including the particular
statutory code section(s) within the chaptered bill, if applicabte.

Chapter 683, Statutes of 1995 and Chapter 802, Statutes of 1886

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE. i

Name and Title of Authorized Representative . Telephane No.

RICHARD ROBINSON, County Administrative Officer

Signature of Autharized Representative™ =~ ™ , Date
e R AT " e/as5/0
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BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of:
CSAC-EIA

and
The County of Tehama

Tuberculosis Presumption For Firefighters, Jail Guards and Correctional Officers

Chapter 683, Statutes of 1995
and .
Chapter 802, Statutes of 1996

STATEMENT OF THE CLAIM

A MANDATE SUMMARY

Pre-existing workers’ compensation law included tuberculosis as an “injury” for which
law enforcement personnel could be compensated and provided a presumption in favor of
the employee that the infection had occurred on the job. Chapter 683, Statutes of 1995,
expanded this population of employees who could make use of this presumption to
include firefighters., Chapter 802, Statutes of 1996, further expanded this population to
include prison guards, jail guards and correctional officers.

These Chapters amended Section 3212.6 of the Labor Code, to state, in pertinent part:

In the case of 2 member of a police department of a
city or county, or a member of a sheriff’s office of a
county, or an inspector or investigator in 2 district
attorney’s office of any county whose principal duties
consist of active law enforcement service, or a prison or jail
guard or correctional officer who is employed by a public
agency, when that person is employed upon a regular, full-
time salary, or in the case of members o fire departments of
any city, county, or district, or other public or municipal
corporations or political subdivisions, when those members
are employed on a regular fully paid basis, and in the case
of active firefighting members of the Department of
Forestry and Fire Protection whose duties require
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- firefighting and first-aid response services, or any county
forestry or firefighting department or unit whose members
are employed on a regular fully paid basis, excepting those
whose principal duties are clerical’ or otherwise do not
clearly fall within the scope of active law enforcement,
firefighting, or emergency first-aid response service such as
stenographers, telephone operators, and other office
workers, the term “injury” includes tuberculosis that
develops or manifests itself during a period while that
member is in the service of that department or office. The
compensation that is awarded for the tuberculosis shall
include full hospital, surgical, medical treatment, disability
indemnity, and death benefits as provided by the prowsmns
of this division.

The tuberculosis so developing or manifesting itself
shall be presumed to arise out of and in the course of the
employment. This presumption is disputable and may be
controverted by other evidence, but unless so controverted,
the appeals board is bound to find in accordance with it.
This presumption shall be extended to a member following
termination of service for a period of three calendar months
for each full year of the requisite service, but not to exceed
60 months in any circumstance, commencing with the last
date actually worked in the specified capacity.

A public entity may require applicants for
employment in firefighting positions whe would be entitled
to the benefits granted by this section to be tested for
infection for tuberculosis.

This Chapter creates a new injury heretofore not compensable for firefighting personnel, .
jail and prison guards and correctional officers, provided a presumption that shifts the
burden of proof to the employer fo disprove that the illness was work related and places
substantial restrictions upon the employer as to the proof necessary to defeat the claim.,

The effect of a presumption is that the employee does not have to demonstrate that the
iliness arose out of and in the course of his or her employment. The first effect of a
presumption is to encourage the filing of workers’ compensation claims because of the
fact that otherwise it would be often difficult, if not impossible, to demonstrate that a
particular iliness arose out of and in the course of one’s employment. The presumption
not only works in the favor of the employee, but works to the detriment of the employer
who must now prove that the illness did not arise out of and in the course of the
employee’s employment, which is difficult. This creates a burden on the employer to
disprove the illness occurring as a result of the employment.

The net effect of this legislation is to cause an increase in workers’ compens:_ition claims
for tuberculosis and decrease the possibility that any defenses can be raised by the
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employer to defeat the claims. Thus, the total costs of these claims, from initial
presentation to ultimate resolution are reimbursable,

The California State Association of Counties - Excess Insurance Authority (CSAC-EIA)
is a special district, being a joint powers authority which processes workers’
compensation claims for member counties. CSAC-EIA does not have full estimates on
the costs of this program, but same are substantially in excess of $200 per year.
Similarly, the County of Tehama does not have complete estimates on the cost of
discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year.

B. LEGISLATIVE HISTORY PRIOR TO 1975

There was no requirement prior to 1975, nor in any of the intervening years, until the
passage of Chapter 683, Statutes of 1995, filed on October 10, 1995, which mandated the
inclusion of tuberculosis as an injury for firefighters and the creation of a presumption in
favor of tuberculosis infection on the job. Then, the passage of Chapter 802, Statutes of
1996, filed on September 24, 1996, mandated the inclusion of tuberculosis as an injury
for prison and jail guards and correctional officers and the creation of a presumption in
favor of tuberculosis infection on the job.

The Commission on State Mandates has recognized that the institution of presumptions
for workers’ compensation for law enforcement and firefighters is a reimbursable state
mandated program. See Firefighter’s Cancer Presumption, SB 90-4081; and Cancer
Presumption, Peace Officers, CSM-4416.

C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
ACTIVITIES

As related above, the mandated activities are contained in Labor Code §3212.6. These
sections directly relate to the reimbursable provisions of this test claim.

D. COST ESTIMATES

The CSAC-EIA is a special district, being a joint powers authority which processes
workers’ compensation claims for member counties. CSAC-EIA does not have full
estimates on the costs of this program, but same are substantially in excess of $200 per
year, Similarly, the County of Tehama does not have complete estimaies on the cost of

- discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year,

E.  REIMBURSABLE COSTS MANDATED BY THE STATE
The costs incurred by CSAC-EIA and the County of Tehama as a result of the statute on

which this test claim is based are all reimbursable costs as such costs are “costs mandated
by the State” under Article XIII B (6) of the California Constitution, and Government
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Code §17500 ef seq. of the Government Code. Section 17514 of the Government Code
defines “costs mandated by the state”, and specifies the following three requirements:

1. There are “increased costs which a local agency is required to incur after July i,
1980.” '

2. The costs are incurred “as a result of any statute enacted on or after January 1,
1975.” '

3. The costs are the result of “a new prograr-n or higher level of service of an existing
program within the meaning of Section 6 of Article XIIIB of the California
Constitution.” :

All three of the above requirements for finding costs mandated by the State are met as
described previously herein.

F. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by this statute clearly meets both tests that the Supreme Court in the
County of Los Angeles v. State of California (1987) created for determining what
constitutes a reimbursable state mandated local program. Those two tests, which the
Commission on State Mandates relies upon to determine if a reimbursable mandate
exists, are the “unigue to government” and the “carry out a state policy” tests. Their
application to this test claim is discussed below.

Mandate Is Unigue tq Local Government

Only local government employs firefighters, jail guards and correctional officers.
Thus, this requiremnent is unique to government. '

Mandate Carries Qut a State Policy

From the legislation, it is clear that the Legislature wishes to expand
compensability for injury for those who, through employment as firefighters, jail
guards and correctional officers, place themselves at higher risk of such injury for
the protection of the public. Additionally, this legislation is to encourage
individuals to pursue careers with jails, correctional facilities and firefighting,
which pose hazards to those so employed not found in other career paths.

In summary, the statute mandates that CSAC-EIA and the County of Tehama bear the
burden of proof to show that injury due to exposure to tuberculosis was not arising out of
and in the course of employment and further mandates the barring of the defense of
- showing a pre-existing condition. CSAC-EIA and the County of Tehama believe that .th-e
creation of a presumption for exposure to tuberculosis for firefighters, prison and jail
guards and correctional officers satisfies the constitutional requirements for a mandate.
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STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code §17556 which could serve to
bar recovery of “costs mandated by the State”, as defined in Government Code §17556.
None of the seven disclaimers apply to this test claim:

1. The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to implement the
Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.

2. The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or
executive order mandates costs which exceed the mandate in that federal law or

regulation.

4,. The local agency or school district has the authority to levy service charges, fees
or assessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings to local agencies or

school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the
costs of the State mandate in an amount sufficient to fund the cost of the State
mandate.

6. The statute or executive order imposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election.

7. The statute created a new crime or infraction, eliminated a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

None of the above disclaimers have any application to the test claim herein stated by
CSAC-EIA and the County of Tehama. ' :

CONCLUSION

The enactment of Chapter 683, Statutes of 1995 and Chapter 802, Statutes of 1996,
imposed a new state mandated program and cost on CSAC-EIA and the County of
Tehama by extending to firefighters, prison and jail guards and correctional officers the
presumption that the tuberculosis infection arose out of and in the course of employment,
The mandated program meets all of the criteria and tests for the Commission on State
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Mandates to find a reimbursable state mandated program. None of the so-called
disclaimers or other statutory or constitutional provisions that would relieve the State
from its constitutional obligation to provide reimbursement have any application to this
claim. - ‘ ' '

G. CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2,
of the California Code of Regulations:

Exhibit 1: Chapter 683, Statutes of 1995
Exhibit 2: Chapter 802; Statutes of 1996
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this My of June, 2002, at Sacramento, Califomnia, by:
Gina C. Dean

Management Analyst
CSAC Excess Insurance Authority
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DECLARATION OF GINA C. DEAN

I, Gina C. Dean, make the following declaration under oath:

I am a management Analyst for CSAC-Excess Insurance Authority. As part of my
duties, I am responsible for the complete and timely recovery of costs mandated by the
State,

I declare that T have examined the CSAC-EIA’s State mandated duties and resulting
costs, in implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“ ‘Costs - mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
XIII B of the California Constitution.”

I am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein,

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this 625 ~}'Lffay of June, 2002 at Sacramento, California.

MW«J

Gina C. Dean
Management Analyst
CSAC Excess Insurance Authority
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 25 day of June, 2002, at Red Bluff, California, by:

SRV = R

Richard Robinson :
County Administrative Officer
County of Tehama
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DECLARATION OF RICHARD ROBINSON

I, Richard Robinson, ma_ke the following declaration under oath:

I am the County Administrative Officer for the County of Tehama. As part of my duties,
I am responsible for the complete and timely recovery of costs mandated by the State.

I declare that I have examined the County’s State mandated duties and resulting costs, in
implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

* ‘Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1973, or any executive order implementing
any statute enacted on or afier January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
X1 B of the California Constitution.”

Tam personally conversant with the foregoing facts, and lf so required, I could and would
testlfy to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, 1 believe them to be true.

Executed this _ 2 S  day of June, 2002 at Red Bluff, California.

Richard Robinson - -
County Administrative Officer

County of Tehama
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Senate Bill No. 658

CHAPTER 683

An act 10 amend Section 3212.6 of the Labor Code, relating to
workers' compensation.

(Approved by Governor October 8, 1995. Filed
with Secretary of State Octaber 10, 1995.]

LEGISLATTVE COUNSEL'S DIGEST

SB 658, Peace.  Workers' compensation.

Under existing law, a person injured in the course of employment
is pencrally entitled to receive workers' compensation oo account of
thet injury, Existing law provides that, in the casc of a member of a
police department of a city or county, or a member of the sheriff’s
office of a county, or an inspector or investipator in a dismict
attarney’s officc of eny county, when any member is employed upon
& regular, full-time salary, whose principal dutics consist of active law
cnforcement scrvice, ecxcepting those whose principal duties arc
clerical or otherwise do not clearly fell within the scope of activo law
enforcement service such as stcnographcrs, telephone operators, and
other officewotkers, the term  “injury”™ includes tuberculosis that
develops' or manifests itsclf during 2 period whﬂc the member IS im
the service of the department or office.

This bill would extend those provisions 10 members of a fire
department of a city, county, or district and other firefighters and
persons whose  duties include - firefighting and  first-aid response, as
specified. The bill would imposc a state-mandated local’ program by
cxpanding the scope of workers’ compensation lisbility for certain
local entities. ,

This bill would authorize amy public entity to requirs applicants for
cmployment in firefighting positions who would be entitled to the
these benefits to be tested for infection for tuberculosis.

The California Constiration requires the state to reimburse local
agencics end school districts for certain costs mandated by the state,
Statutory  provisions  establish  proccdures for making  that
rcimbursement, including the creation of a State Mandates Claims
Fund to pay the costs of mandates that do not exceed $1 ,000,000
statewide and other procedures for claims whose smtcmdc costs
exceed $1,000,000,

This bill would provide that, if the Commission on Statc Mandatcs
determines that the bill contains costs mandated by the state,
tcimbursement for those costs shall be made pursuamt to these
statutory provisions.
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‘The people of the State of California do enact as follows:

SECTION 1. Section 3212.6 of the Labor Cade is amended to
read: - -

3212.6. In the case of a member of a police department of a city
or county, or & member of the sheriff's office of & county, or an
inspector or investigator in e district attorney’s office of any county,
when any such member is employed upan a regular, full-time salary,
whose prineipal dutics comsist of active law enforcement service, or
in the casc of members of fire departments of ‘any city, county, or
district, or other public or mmmicipal corporations or politcal
subdivisions, when those members arc cmployed on & rogular fully
paid besis, and in the casc of active firefighting members of the
Department of Forostty and Fire Protection whose duties require
firefighting and first-aid response services, or of any counmty foresiry
.or fircfighting department or unit, wherse those membears are
cmployed on a regular fully paid basis, excepting those whose
principal dutics are clerical or otherwise do not clearly fall within the
scope of active law enforcement, fircfighting, or emergency first-aid
response  service such as  stenographers, telephonme operators, and
other officewarkers, the term  “injury™ includes tuberculosis that
develops or manifests itsclf during & period while that member is in
the service of that department or officc. The compensation that is
awarded for the tuberculosis shall mclude full hospital, surgical,
medical treatment,  disability indemnity, and death benefits  as
provided by the provisions of this division, .

The tubcreulosis so devoloping or manifesting isclf shall be
presumed to arisc out of and in the course of the employment This
presumption ‘is  disputable and may be controveried by other
cvidence, but umless 8o controverted, the appeals board 8 bound to
find in accordance with it. This presumption shall be extended to a
member following terminsion of service for a period of three
calendar months for cach full year of the requisite service, but not 0
exceed 60 menths in any circumstance, commencing with the last
date actuelly worlked in the specificd capacity.

A public cntity may require applicants for cmployment in
firefighting posiions who would be cnitled to the benefits granted
by this scction to bz tested for mfection for tuberculosis.

SEC. 2. Notwithstanding Section 17610 of the Government Code,
if the Commission on Stete Mandates determines that this act
contgins costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimburscment shall be made from the State Mandates Claims Fund. -
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Assembly Bill No. 521

CHAPTER 802

An act to amond Section 3212.6 of thc Labor Codo, mwlating to
workors® compensation.

[Approved by Gavernor September 22, 1996. Filed
with Sccretary of State September 24, 1996.]

LEGISLATTVE COUNSEL'S DIGEST

AB 521, Aguiar. Workers' compensation.

Under cxisting law, a person injurod in the course of cmployment
is generally cndtied 10 roceive workers' compensation on account of
that injury. Existing law provides that, in the caso of cortain law
onforcoment officers and fircfightors, tho torm  “injury”  includes
tubcrculosis that dovelops or manifosts itsclf during a poriod whzlo
the member is in the scrvice of the dcpamnnmnroﬁ‘icc

This bill would oxtond thoso provisions to prison and jail guards smd
corroctional  officers omployed by a public agoncy. Simec the bill
would rcquire the payment of additional borncfits by locel agemcics,
the bill would imposo a stato-mandated local program.

The California Constitution roquircs the statc to rcimburse local
agencics and schopl districts for cortain costs mandatcd by the statc.
Statutory  provisions csmblish  proccdurcs for making  that
reimburgemont, including tho ercation of & State Mandates Claims
Fund to pay the costs of mandates that do not exceed $1,000,000
statowide and othor procedures for claims whose statewide costs
exceed $1,000,000.

. This bill would provide that, if the Commuission oo State Mandatcs
determines that the bill cooteing costs mandated by the state,
roimburscmonmt  for thosc costs shall bo madc pursuant to these
" statutory provisions.

The peaple of the State of California de enact as follows:

SECTION 1, Scction 32126 of tho Labor Codc is amendcd to
road:

3212.6. In the casc of 2 membor of a police department of a city
or county, or & mocmber of the sheriffs officc of a county, or an
inspector or investigator in a diswict attorney’s offiec of any county
whose principal dutios consist of activo law onforcoment sorvice, or
a prison or jail puard or comoctional officer who is cmployed by a
public apcacy, when that pomon is cmployed upon & rogular,
full-ime salary, or in the caso of members of fire departumonts of any
city, county, or district, or other public or municipal corporations or
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political subdivisions, when those mcembors are cmployed on a
rcgular fully paid basis, and in the casc of active fircfighting members
of the Dcpartment of Forostty and Firc Protection whoso dutics
roquite  firefighting and first-aid rcsponsc services, or of any county
forostry or fircfighting dopartmont or unit, where thosc mombors arc
cmploycd on a regular fully paid basis, cxcepting thosc whosc
principal ditics aro clerical or othcrwise do mot clearly fall within the
scope of active law cnmforcoment, firofighting, or omergoncy firsr-aid
rcsponse  scrvice such as stomographers, tclophone opcrators, and
other officcworkers, the term “injury™ includes tuberculosis that
develops or manifests jtsclf during a period while that member is in
the service of that dcpartmeont or officc. The compcensation that is
awarded for the tuberculosis shall include full hospital, surgical,
medical treatmont, disability indcronity, and death boncfits  as
providod by the provisions of this division. S

The mberculosis so dovcloping or manifesting  itsclf shall be
presumed to arisc out of and in the coursc of thc cmployment, This
presumption  is disputable and may be controverted by othor
cvidencc, but unlcss so controverted, the appeals beard i8 bound to
find in accordancc with it This presumption shell be extended W &
mcmber  following tormination of scrvice for a peried of three
calendar months for cach full ycar of the roquisitc service, but not to
creeed 60 months i any circumstance, commcncing with the last
datc actually worked in the specified capacity. .

" A public cotity may rcquirc applicamts for cmploymemt in
fuchghting positions who would bc catitled to the bencfits granted
by thia scetion to be tested for infoction for tubereulosis.

SEC. 2. Nowwithstanding Scction 17610 of the Government Code,
if thc Commission on Starc Mandates detcrmincs | that this  act
contains costs mandated by the smic, rcimbumcment to  Jocal
agencics and school districts for thosc costs shall be made pursuant
1o Part 7 {commcncing with Sccrion 17500) of .Division 4-of Title 2 of
the * Governmest - Code, X the statowide  ceat of the clam for -
roimbursement:.. does- not. exceed one . millica dollars (51,080,000
roimbursementchzll be mads from the State Mandates Claims Fund,

Moryithstonding - Sootien. 17580, of the CGovemment. Code, mlcos
gtherarice gpocified, the prowitipnp of this oot chall borame opemative
oz the came doto-thot the zet ke offopt purtoomt 4o the Colifomio

A ey S e,
Constingtion,
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State of Califomia

OMMISSION ON STATE MANDATES For Offictal Use Oniy
980 Ninth Street, Suite 300 .
Sacramento, CA 85814 . » :
(916) 323-3562 j !
CSM1 (281) l
TESTCLAIM FORM . | & - 40
. Claim No. o ‘ —Tc - Z‘f

Local Agency or School District Submitting Claim

CSAC-EIA and County of Tehama

Contact Persen ‘ Telephone No.

Allan P. Burdicki/Juliana F. Gmur {(MAXIMUS, INC.) : (916 ) 485-8102
Fax {916 ) 485-0111

Address

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

“epresentaﬁve'Organization to be Notified

California Sfate Association of Counties

- This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of

the Government Code and section 6, article XIIIB of the California Constitution. This test claim Is flled pursuant to section
17551({a) of the Government Code. :

Identify speclific section(s) of the chaptered blll or executive order alleged to contain a mandate lncludlng the pamcular
statutcry code section(s) within the chaptered bill, if applicable.

Chapter 883, Statutes of 2000

-

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE.

Name and Title of Authorized Representative Telephone No..
GINA C. DEAN, Management Analyst ~ (916) 631-7363
Signature of Authorized Representative ' Date

W@w b 25 - O
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Sheet2

State of California

COMMISSION ON STATE MANDATES For Offlcial Use QOnly

980 Ninth Street, Suite 300
Sacramento, CA 95814
{918) 323-3562

csM 1 {2 81)

TEST CLAIM FORM

Clalm No. nl_ T'(',"Zfl'

Local Agancy or Schoo! District Submitting Claim
CSAC-EIA and County of Tehama

Contact Person Telephone Ne.

Allan P. Burdick/Juliana F. Gmur (MAXIMUS, INC.) (916) 485-8102
Fax (916 ) 485-0111

Address

4320 Auburn Bivd., Suite 2000
Sacramento, CA 95841

Representative Organization to be Nofified

California State Association of Counties

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of

the Government Code and saction 6, article XIIIB of the California Canstitution. This tast claim is filed pursuant to section
417551(a) of the Government Coda.

ldentify speclfic section(s) of the chaptered blll or executive order ailleged to contain a8 mandate, including the particular
statutery code section(s) within the chaptarad bill, if applicable.

Chapter 883, Statutes of 2000

*

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE. )

Name and Title of Authorized Reprasentative Telephone No.

RICHARD ROBINSON, County Administrative Officer

- - Dats
Signature of Authorized Representahm LQ\' GL“Q i L'\\ ;g Mm\m ] & é, /,_’J_S' /QZ_

T Fi
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m BEFORE THE :
COMMISSION ON STATE MANDATES

Test Claim of:
CSAC-EIA
and
The County of Tehama

Meningitis Presumption for Law Enforcement and Firefighters

" Chapter 883, Statutes of 2000

STATEMENT OF THE CLAIM

1oy

A, MANDATE SUMMARY

To expand upon the term “injury” as it pertains to workers’ compensation, Chapter 883,

dﬁ Statutes of 2000, includes meningitis as a compensable injury for police, sheriff and fire
personnel. This Chapter also creates a presumption that meningitis occurring during the
service period arose out of and in the course of employment or service.

The Chapter added Section 3212.9 of the Labor Code, which states:

In the case of a member of a police department of a

-city, county, city and county, or the member of a sheriff’s
office of a county, or a county probation officer, or an
inspector or investigator in a district attorney’s office of
any county whose principal duties consist of active law
enforcement service, when that person is employed on a
regular, full-time salary or in the case of a member of a fire
department of any city, county, district, or other public or
municipal corporation or political subdivision, or any
county forestry or firefighting department or unit, when
those members are employed on a regular full-time salary
excepting those whose principal duties are clerical or
otherwise do not clearly fall within the scope of active law
enforcement service or firefighting, such as stenographers,
telephone operators, and other office workers, the term
- “injury” includes meningitis that develops or manifests
QD itself during a period while that person is in the service of
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- that department, office, or unit. The compensation that is
awarded for meningitis shall include, full hospital, surgical,
medical treatment, disability indemnity, and death benefits,
as provided by the provisions of this division. '

The meningitis so developing or manifesting itself
shall be presurned to arise out of and in the course of the
employment or service. This presumption is disputable and
may be controverted by other evidence, but unless so
controverted, the appeals board is bound to find in
accordance with it. This presumption shall be extended to
a person following termination of service for a period of
three calendar months for each full year of the requisite
service, but not to exceed 60 months in any circumstance,

commencing with the last date actually worked in the
specified capacity. '

This Chapter creates a new injury heretofore not compensable and provides a
presumption that shifts the burden of proofto the employer.

The effect of a presumption is that the employee does not have to demonstrate that the
illness arose out of or in the course of his or her employment. The first effect of a
presumption is to encourage the filing of workers’ compensation claims because of the
fact that otherwise it would be often difficult, if not impossible, to demonstrate that a
particular iliness arose out of or in the course of one’s employment. The presumption not
only works in the favor of the employee, but works to the detriment of the employer who
must now prove that the illness did not arise out of or in the course of the employee’s
employment, which is difficult. :

The net effect of this legislation is to cause an increase in workers’ compensation claims
for meningitis and decrease the possibility that any defenses can be raised by the
employer to defeat the claims. Thus, the total costs of these claims, from initial
presentation to ultimate resolution are reimbursable. '

The California State Association of Counties - Excess Insurance Authority (CSAC-EIA)
is a special district, being a joint powers authority which processes workers’
compensation claims for member counties. CSAC-EIA does not have full estimates on
the costs of this program, but same are substantially in excess of $200 per year.
Similarly, the County of Tehama does not have complete estimates on th_e cost of
discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year.

B. LEGISLATIVE EISTORY PRIOR TO 1975

There was no requirement prior to 1975, nor in any of the intervening years, until the
passage of Chapter 883, Statutes of 2000, filed on September 29, 2000, which mandated
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the inclusion of meningitis as a compensable injury for law enforcement and firefighters,
and the creation of a presumption in favor of meningitis infection on the job.

The Commission on State Mandates has recognized that the instifution of presumptions
for workers’ compensation for law enforcement and firefighters is a reimbursable state
mandated program. See Firefighter’s Cancer Presumption, SB 90-4081; and Cancer
Presumption, Peace Officers, CSM-4416

C.  SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
ACTIVITIES | -

As related above, the mandated activities are contained in Labor Code §3212.9. These
sections directly relate to the reimbursable provisions of this test claim.

D. COST ESTIMATES

The CSAC-EIA is a special district, being a joint powers authority which processes
workers’ compensation claims for member counties. CSAC-EIA does not have full
estimates on the costs of this program, but same are substantially in excess of $200 per
year. Similarly, the County of Tehama does not have complete estimates on the cost of
discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year.

E. - REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by CSAC-EIA and the County of Tehama as a result of the statute on
which this test claim is based are all reimbursable costs as such costs are “costs mandated
by the State” under Article XIII B (6) of the California Constitution, and Government
Code §17500 et seq. of the Government Code. Section 17514 of the Government Code
defines “costs mandated by the state”, and specifies the following three requirements:

1. - There are “increased costs which a local agency is required to incur after July 1,
1980.”

2. The costs are incurred “as a result of any statute enacted on or after January 1,
1975.

3 The costs are the result of “a new program or higher level of service of an existing

program within the meaning of Section 6 of Article XIIIB of the California
Constitution.”

All three of the above requirements for finding costs mandated by the State are met as
described previously herein,
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MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by this statute clearly meets both tests that the Supreme Court in the
County of Los Angeles v. State of California (1987) created for determining what
constitutes a reimbursable state mandated local program. Those two tests, which the
Commission on State Mandates relies upon to determine if a reimbursable mandate
exists, are the “unique to government” and the “carry out a state policy” tests. Their
application to this test claim is discussed below.

Mandate Is Unigue to Local Government

Only local government employs law enforcement and firefighters. Thus, this
requirement is unique to government.

Mandate Carries Out a State Policy

From the legislation, it is clear that the Legislature wishes to expand
compensability for injury for those who, through employment as law enforcement
officers or firefighters, place themselves at higher risk of such injury for the
protection of the public. Additionally, this legislation is to encourage individuals
to pursue careers with law enforcement and firefighting, which pose hazards to
those so employed not found in other career paths. -

In summary, the statute mandates that CSAC-EIA and the County of Tehama bear the
burden of proof to show that injury due to meningitis was not arising out of and in the
course of employment, CSAC-EIA and the County of Tehama believe that the creation

of a presumption for on the job exposure to meningitis satlsﬁes the: constitutional
requ:rements for a mandate.

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code §17556 which could serve to
bar recovery of “costs mandated by the State”, as defined in Government Code §17556.
None of the seven disclaimers apply to this test claim:

1. The claim is submitted by a local agency or school district which requests
legislative authority for that local agency or school district to implement the
Program specified in the statutes, and that statute impeses costs upon the Jocal
agency or school district requesting the legislative authority.

2. The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. . The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or
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executive order mandates costs which exceed the mandate in that federal law or

regulation.

4, The local agency or school district has the authority to levy service charges, fees
or assessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings to local agencies or

school districts which result in no net costs to the iocal agencies or school
districts, or includes additional revenue that was specifically intended to fund the
costs of the State mandate in an amount sufficient to fund the cost of the State
mandate.

6. The statute or executive order imposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election.

7. The statute created a new crime or infraction, eliminated a ¢rime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

None of the above disclaimers have any application to the test claim herein stated by
CSAC-EIA and the County of Tehama.

CONCLUSION

The enactment of Chapter 883, Statutes of 2000 imposed a new state mandated program
and cost on CSAC-EIA and the County of Tehama by establishing a presumption that
illnesses arising out of meningitis arose out of and in the course of employment. The
mandated program meets all of the criteria and tests for the Commission on State
Mandates to find a reimbursable state mandated program. None of the so-called
disclaimers or other statutory or constitutional provisions that would relieve the State

from its constitutional obligation to provide reimbursement have any application to this
claim.

G.  CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2,
of the California Code of Regulat:ons )

Exhibit 1: Chapter 883, Statutes of 2000
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CLAIM.CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would

testify to the statements made herein. I declare under penalty of perjury under the laws of

the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 025"’\353, of June, 2002, at Sacramento, California, by:

e s
Gina C. Dean -
Management Analyst

CSAC Excess Insurance Authority
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CLAIM CERTIFICATION.

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 25 day of June, 2002, at Red Bluff, California, by:

- . i
Richard Robinson
County Administrative Officer
County of Tehama
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DECLARATION OF GINA C. DEAN

I, Gina C. Dean, make the following declaration under oath:

1 am a management Analyst for CSAC Excess Insurance Authority. As part of my duties,
I am responsible for the complete and timely recovery of costs mandated by the State.

I declare that 1 have examined the CSAC-EIA’s State mandated duties and resulting
costs, in implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“ ‘Costs mandated by the State’ means any increased costs

. which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing
any statute enacted on or after January }, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
XIII B of the California Constitution.”

I am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this o255 77 day of June, 2002 at Sacramento, California.

Gina C. Dean
Management Analyst

CSAC Excess Insurance Authority
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DECLARATION OF RICHARD ROBINSON

I, Richard Robinson, make the following declaration under oath:

I am the County Administrative Officer for the County of Tehama. As part of my duties,
I am responsible for the complete and timely recovery of costs mandated by the State,

[ declare that I have examined the County’s State mandated duties and resulting costs, in
implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514

“ *Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
XIII B of the California Constitution.”

I am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
* foregoing is frue and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this 25 day of June, 2002 at Red Bluff, California.

. Q\Q@ﬁ\w

Richard Robinson
County Administrative Officer
County of Tehama
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Assembly Bill No. 2043

CHAPTER BE3

An act to amend Section 5402 of, and to add Section 3212.9 to, the
Labor Code, relating to workers’ compensation.

[Approved by Governor Scptember 28, 2000, Filed
with Secretary of State September 29, 2000.)

LEGISLATIVE COUNSEL'S DIGEST

AB 2043, Maddox. Workers’ compensation: injuries.

Under existing law, a person injured in the course of employment
is generally entitled to receive workers' compensation on account of
that injury. Existing law provides that, in the case of certain
firefighting and lew enforcement personnel, the term “injury”
includes various medical conditions that are developed or manifested
during & period while the person is in that service, and establishes a
disputable presumption in this regard. '

This bill would provide that in the case of cerain Iocal firefighting
and law enforcement persommel, the term “injury” also includes
meningitis that develops or manifests itself during a period while the
person is in that service,

This bill would make other technical chenges.

The people of the State of California do enact as follows:

SECTION 1. Section3212.9 is added to the Labor Cade, to read:

3212.9. In the case of a member of a police department of 2 ocity,
county, or city and county, or a member of the sheriff’'s office of a
county, or a county probation officer, or, an inspector .or investigator -
in a district attomey's office of any county whose principal duties
consist of active law enforcement service, when that person is
employed on a regular, full-time salary, or in the -case of a member
of a fire department of any city, county, or district, or other public or
municipal corporation or political subdivision, or any county forestry
or firefighting department or unit, when those members are
empioyed on & regular fulltime salary, excepting those whose
principal duties are clerical or otherwise do not clearly fall within the
scope of active law enforcement or firefighting, such as
stenographers, telephone operators, and other officeworkers, the
term “‘injury” includes meningitis that develops or manifests itself
during a period while that person is in the service of that department,
office, or unit. The compensaticn thar is awarded for the meningitis
shall include full hospital, surgical, medical trearment, disability

91
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indemnity, and death benefits as provided by the provisions of this
division. .

The meningitis so developing or manifesting itself shall be
presumed to arise out of and in the course of the employment. This
presumption s disputable and may be conwoverted by other
evidence, but unless so controverted, the appeals board is bound to
find in accordance with it This presumption shall be extended to a
person following termination of service for a period of three calendar
months for each full year of the requisite service, but not to exceed
60 months in any circumstance, commencing with the last date
actually worked in the specified capacity.

SEC.2. Section 5402 of the Labor Code is amended to read:

5402, (a) Knowledge of an injury, obtained from any source, on
the part of an employer, his or her managing agent, superintendent,
foreman, or other person in autherity, or knowledge of the assertion
of a clim of injury sufficient to afford opportunity to the employer
to make an investigation into the facts, is equivalent to service under
Section 5400,

(b) If liability is not rejected within 90 days after the date the claim
form is filed under Section 5401, the injury shall be presumed
compensable under this division. The presumption of this subdivision
is rebuttable cnly by evidence discovered subsequent to the 90-day
period.
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Ms, Paula Higashi o oM 1 andy
Executive Dlrector ., _ . MISSio N
Commission on State Mandates - _ CBJM
980 Ninth Street, Sulte 360 : STATE MANDATEES

Sacramento, CA 85814
Dear M. Higashi:

As requested In your letter of July 5, 2002, the Department of Finance has reviewed the test’
clalm submitted by the Califarnia State Association of Counties - Excess insurance Autharity
(CSAC-EIA) and the County of Tehama (both hereafter referred to as claimant) asking the
Commission to determine whether spégifisd costs incurred under Chapter No, 480, Statutes of -
2000, (SB 32, Peace) and Chaplsr B33, Statutes 2001, (AB 196, Correa) are réimbursable state
mandated costs (Claim Neo. CSM—O‘I-TC-ZO "Hepatitis and Biocd-Borne llinésses Presumption
for Law Enforcement and Firefighters"). Commenclng with page 2, of the test claim, clalmant
has identified the foliowmg new duty, which it asserls isa ren'nbursable state mandate.

» |Increased workers' compensattpn claims for hepatitis.

% As the result of our review, we have concluded that the statute may have resulted in a new state
- mandated program and cost on the claimant by establishing a presumption that hepatitis .
oceurring during the employee's service period arese out of and in the course of employment. [f
the Commisslon reaches the same conclusion at its hearing on the matter, the nature and
extent of the specific activities required can be addressed in the parameters and guidelines
which wrll then have to be developed for the program.

S As requlred by the Commission's reguiatlons. we are including a *Proof of Service” Indicating
o that the partles included on the maiiing II$t which accompanied your Juw 5,.2002 letter have :
been provided with copies of this Iefter via either United States Mail or, in the case of other state
_ agencles Imeragency Mail Service.

If you have any'questions regarding this letter, please contact Jennifer Osborn, Principal
Program Budget Analyst or Keith Gmeinder, state mandates claims coordinater for the
Department of Finance, at'(316) 445-8913.

Sincerely,
Lt G

Calvin Smitr
"Program Budgat Manager

Attachments
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AUG-01-02 THU 04:01 PM  DEPT OF F INANCE FAX NO. 9163270225 P, 02
Attachment A _
- DECLARATION OF JENNIFER_C}SBORN
DEPARTMENT OF FINANCE
CLAIM NO. CSM-O1-TC—20
1. | am currently emiployed by the State of California, Deparlment of Finance (Flnance) am
familiar with {he duties of Finance, and am authorized to make this declaration on behal

of Finance.

2. We toncur that the Chapter No, 480, Statutes of 2000, (SB 32, Peace) and Chapter B33,
Statutes 'of 2001 (AB 196, Correa) sections relevant to this claim are aceurately quoted

in‘the test claim submitted by claimants and, therafore we do not restate them In this
de¢laration.

| certify under penalty of perjury that the facts set forth in the foregolng are true and cerrect of S .
my own knowledge except as to the matters therein stated as information or belief and, as to N
" those matters, | believe them to be true,

Jfiugt 2, A0 ' K’M Uiyl 2 /! ﬂ/ ‘/‘E#L\
: ~Jat Sacramento, CA . _ z' Jennlfér Osborn |
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PROOF OF SERVICE
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LTIV

Test Claim Name: Hepatms and B\ood Borne liinesses Presumption for Law Enforcement and

Firafighters

Test Cla‘m Number. C5M-D1-TC-20

1, the undersigned deciare as follows:

| am employed in the County of Satramento, State ef California, 1 am 18 years of age or older
and not a party to the within entitiéd cause; my business address is 815 L Street, 8 Floor,

Sacramento CA 95814,

On August 1, 2002, | served the aﬁached recommendahon of the Department of Finanoe in a2:d .
cause, by facsmﬂe to the Comm1sslon on State Mandates and by placing a true copy thereof:
(1) to claimants and nonstate agencies’ enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mall ai Sacramanto California; and (2) to state agencies in the
normal pickup location at 915 L Strest, 8™ Floot, for interagency Mail Senﬂce addressed 88

follows:

A-18

Ms, Paula Higashi, Executwe Director
Commission on State Mandates

880 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No.-445-0278

B-28
Legislative Analyst's Office
Altention Marianne C'Malley

" 825 L. Street, Suite 1080
. Sacramento, CA 95&14

Carol Berg |
1121 L Street, Sulte 1060
Sacramento, CA 85814

Allan Burdick

MAXIMUS

4320 Auburn Bivd., Suite 2000
Sacramentin, CA 95841

Gina Dean, Management Analyst
Callfornia Statz Association of Counties
1100 K Street

Sacramento, CA 85814

16:51 9163278225

B-8

State Controller's Office

Division of Acsounting & Reporting
Attention. William Ashby

3301 C Street, Room 500
Sacramento, CA 95816

California State Asso::':ation of Counties -
Excess Insurance Authority

3017 Gold Canal Drive

Rancho Cordova, CA 85670

Executive Director '
California Peace Officers' Association

" 1455 Response Road, Suite 180

Sdcramento, CA.95815

Glenn Haas, Bureau Chief (B-8)
State Controller's Offlce

Division of Accounting and Reporiing
3301 C Sireet, Suite 500
Sacramento, CA 95816

Leonard Kaye, Esq.
County of Los Angeles
Auditor-Controlier's Office
800 West Temple Street

Los Angeles, CA 80012
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AUG-01-02 THU 04:02 PM  DEPT OF FINANCE

Director

Department of Industrial Relations
455 Golden Gate venue

San Francisco, CA 84102

Leslie MeGill

Calfornia Peace Officars’. Association
1485 Response Road, Suite 190
Sacramente, CA 88815 |

Steve Smith; CEQ

Mandated Cost Bystems 1ne,

11130 Sun C-ente_r Drive, Suite 100 * -
Rancho Cordova, CA 85670~

Jim Spano

State Controller's Office
Division of Audits -

300 Capltal Mall, Suite 518
Sacramento, CA.95814 -

David Wellhouse

David Wellhouse and Associates, inc.
9175 Kiefer Bivd,, 121
Sacramento, CA 95826

Steve Shlelds

Shields Consulting Group, lnc
1536 36th Street
Sacramento, CA 85816

FAX NO. 9163270225 P, 04

Executive Direclor

Cailfornia State Firefighters' Association
2701 K Streat

Sacramento, CA 85816

Paul Minnay
Spector, Middieton, Yeoung and Minngy, LLP
7 Park Center Drlve

- Sacramento, CA 95825

Keith B. Peterson

. Six Ten.and Assogiates
6252 Balboa Avenue Suite 807
. San Dlego CA 921 17 '

Barhara Reddmg
County of San Beérnardino -
Office of the Auditor/Controller-Recerder

- 222 West Hospitality Lane
" 8an Bernardino, CA 92415 0018

Richard Robinson’
County Administrative Officer

-County of Tehama

County Clerk's Office
P.Q. Box 250

" Red Bluff, CA 38080

| declare undér pendlty of pérjury underthe laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on August 1, 2002 at Sacramento.

California.

AUG-21-2062 16:5t

15
9163278225

Mary Latorre
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Eray DavIis, GOVERNOR
515 L STREET B SOaAOrRaMeENTO DA B 9581 4-3706 B www.DOF,0A.GAY

August 2, 2002

RECEIVED

Ms. Paula Higashi

Executive Director . . | G D
C)c()?nc:'li!::ior:r:: gl;ate Mandates AUG B 7 ?ﬂﬂ?

980 Ninth Street, Suite 300 COMMISSION ON
Sacramento, CA 95814 S o STATE WNDATES

Dear Ms. Higashi:

As requested in your letter of July 5, 2002, the Department of Finance has reviewed the test
claim submitted by the California State Association of Counties (CSAC-EIA).and the County of.
Tehama, (both hereatter referred to as claimant) asking the Commrssmn o determine whather
specified costs incurred undsr Chapter No. 683, Statutes of 1995, (SB 658, Peace) and
Chapter 802, Statutes of 1996, (AB 521, Agwar) are reimbursable state mandated costs
(Claim No. CSM-01-TC-23 "Tuberculoms Presumption for Firefighters, Jail Guards, and
Correctional Officers™). Commencmg with page 2, of the test claim, claimant has identified the
following new duty, which it asserts is a rermbursable siate mandate

* Increases in workers’ compensation claims for tuberculosis for firefighters, prison guards, jail
guards, and correctional officers. :

As the result of our review, we have concluded that the statute may have resulted in a new state
mandated program and cost on the claimant by expanding the presumption that tubercuicsis
occurring during the employee's service period arcse out of or in the course of employment. If
the Commission reaches the same conclusion at its hearing on the matter, the nature and
extent of the specific activities required can be addressed in the parameters and guidelines
which will then have to be developed for the program.

As required by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing fist which -accompanied your July 5, 2002 letter have

been provided with copies of this letter via elthar. United States Mail or, in the case of other state
agencies, Interagency Malil Service.

if you have any ques‘sions regarding this ietter, please contact Jennifer Osborn, Principal
Program Budget Analyst or Keith- Gmeinder, state mandates claims coordinator for the
Department of Finance, at (916) 445-8913.

Sincerely,

Calvin Smith. \‘ﬁ-}

Program Budget Manager

Attachments
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AttachmentA ' . |

DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NO, CSM-01-TC-23

1.. | am currently employed by the State of California, Department of Financé (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Flnance

PR
2. We concur that the Chapter No. 683, Statutes of 1985, (SB 658 Peace} and Chapter
02, Statutes of 1996 (AB 521, Aguiar) sections relevant to this claim are accurately
quoted in the test claim submitted by claimants and, therefore, we do not restate them in
thte dectaratlon .

| certtfy under penalty of perjury that the facts set forth i the foregomg are true and correct of
my own knowledge except as to the matters therein stated as mformatlon or belief and, as to B

those matters | beligve them to be true

We PODI | W Dborns

at Sacramento CA Jennifar Osborn
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PROOF OF SERVlCE
Test Claim Name:.
Officers

Test Ciaim Number: CSM-01-TC-23

I, the undersigned, declare as follows:

Tuberculosis Presumptlon for Firefighters, Jail Guards and Correctional

| am employed in the County of Sacramento, State of California, | am 18 years of age or oider
and not a party to the within entitled cause;, my business address is 915 L Street, 8 Floor, - -

Sacramento, CA 95814.

On August 2, 2002, | served the attached recommendation of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thersof:
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and {2) to state agencies in the
normal pickup location at 915 L Street 8th Floor, for Interagency Mail Service, addressed as

follows:

A-186

Ms. Paula Higashi, Executive Dlrector
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B- 29

Legislative Analyst's Ofﬁce
Atftention Marianne O'Malley
825 L Street, Suite 1000
Sacramento, CA 95814

Allan Burdick

MAXIMUS

4320 Auburn Blvd, Suite 2000
Sacramento, CA, 95814

Gina Dean, Management Analyst
California State Association of Counties
1100 K Street

Sacramento, CA 95814

Director o
Department of Industrial Relations
455 Golden Gate Avenue
San Francisco, CA 85816

B-8

State Controller's Office

Division of Accounting & Reporting -
Attention: William Ashby

3301 C Street, Room 500
Sacramento, CA 95816

Caiifornia Staité Association of Counties
3017 Gold Canal Drive, Suite 300
Rancho Cordova, CA 85670

Glenn Haas, Bureau Chief

State Controller's Office Division of Accounting
and Reporting

3301 C Strest, Suite 500

Sacramento, CA 95816

Leonard Kaye, Esq.,

County of Los Angeles
Auditor-Controller's Office

500 West Temple St, Room 603
Los Angeles, CA 80012

California State Firefi ghters' Association
2701 K Street
Sacramento, CA 95816
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Leslie McGill

California Paace Officers' Association
1455 Response Road, Suite 180

. Sacramento, CA 95815

© Paul Minney

Spector, Middleton, Young and Minney, LLP
7 Park Center Drive

Sacramente, CA 25825

Richard Robinson

County Administrative Officer
County of Tehama

County Clerk's Office

P.O. Box 250

Red Biuff, CA 86080

Jim Spano

State Controller's Office
Division of Audits

300 Capital Mall, Suite 518
Sacramento, CA 85814

Exscutive Director

California Peace Officers' Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Barbara Redding .

County of San Bernardino .

Office of the Auditor/Controlier-Recorder
222 West Hospitaiity Lane '
San Bernardino, CA 92415-0018

Steve Smith, CEO

Mandated Cost Systems, Inc.
11130 Sun Center Drive, Suite 100-
Rancho Cordova, CA 25670

David Wellhouse
David Wellhouse and Assdciates, Inc.

- 9175 Kiefer Blvd, Suite 121

Sacramento, CA 85826

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on August 2, 2002, at Sacramento,

California.

W%-/J

Mary Latorpg
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@ July 31, 2002

Ms. Paula Higashi
Executive .Director

’ £Pq .
x ¥ A,

RECEIVED

Commissicn on State Mandates . : | AUG '0"2“2002
980 Ninth Street, Suite 300 COMMISSION ON
Sacramentc, CA 85814 ) ' STATE MANDATES

Deer Ms. Higashi;

1

As requested in your letter of July 5, 2002, the Department of Finance has reviewed the test
(CSAC—EIA) and the County of Tehama (both hereafter referred to as claimant) asklng the '
Commission 16 dstermine whether specified costs incurred under Chapter No. 883, Statutes of
2000, (AB 2043, K. Maddox) are reimbursable state mandated costs {Claim No. CSM-01-TC-24

! "Meningitis Presumption for Law Enforcement and Firefighters"). Commencing on page 2, of
the test claim, claimant has identified the following new duty, which it asserts is a reimbursable
state mandate:

s Increases in workers' compensation claims for meningitis.

. As the result of our review, we have concluded that the statute may have resulted in a new state
mandated program and cost on CSAC-EIA and the County of Tehama by establishing a

m presumption that meningitis occurring during the employee's service period arose out of and in
the course of employment. This statute places the burden of proof on local agencies rather than
the individual that coniracted the disease, f the Commission reaches the same conclusion at
its hearing on the matter, the nature and extent of the spacific activities reguired can be
addressed in the parameters and gu;dellnes which will then have to be developed for the
program.

P As required by the Commission’s regulations, we are including a “Proof of Service" indicating
that the parties included on the mailing list which accompanied your July 5, 2002 letter have
been provided with copies of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service,

If you have any questions regarding this letter, please contact Jennifer Osborn, Principal
Program Budgst Analyst, or Keith Gmeinder, state mandates claims coordinator for the
Department of Finance, at (918) 445-8913.

Sincersly,

Lalona, Mté\

8. Calvin Smith
Program Budge't Manager

@ Aftachments
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Attachmeant A

DEGLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANGE
.CLAIM NO. CSM-01-TC-24

1. | am currently employed by the State of Caiffornia, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on-behalf
of Finance. . . | B

2. ‘Weconcur thatthe Chapter No. 883, Statutes of 2000, (AB 2043, K. Maddox) sections
relevant to this claim are accurately quoted in the test claim submitted by claimants and,
therafore, we do not restate them in this declaration.

| certify. under penalty-of perjury that the--fact's”-set.férj‘th ifi the foregeing are true é‘nd,_béﬁécf.of
my own knowledge except as to the matters theréin stated as ififormatioh or belisf and, as to
those matters, | believe them to be true. - oo a o

[N

Jully 3 omes N Wit

y aﬁécramerﬁo, CA Jennifer@sb?s?n ]
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- PROQF OF SERVICE

Test Claim Name: Meningitis_Presﬁmption for Law Enforcement and Firefighters

Test Claim Number: CSM-01-TC-24

I, Mary Latorre, the undersigned, declare as follows: '
| am employed in the County of Sacramento, State of California, | am 18 years of a ge or oider

and not a party to the- W|thm entitied cause; my business address is 915 L Street, 8

Sacramento, CA 85814,

Fioor,

On July 31, 2002, | served the attached recommendation of the Department of Finance in said
cause, by facstmlle to the Commission on State Mandates and by placing a true copy thereof:
(1) to claimants and non-state agencles enclosed in a sealed envelope with postage thereon

" fully prepaid in the United Statés’ Mail at Sacramento, California; and (2) to state agencies in the
normal pickup Iocatlon atelb L Street 8 FJoor for Intaragency Mall Service, addressed as

foliows:

A-16

Ms. Paula Higashi, Executlve Dtrector
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
825 L Street, Suite 1000
Sacramento, CA 95814

Ms. Carol Berg

Education Mandated Cost Network
1121 L Strest Suite 1080
Sacramento, CA 95814

Executive Director

California Peace Officers' Association
1455 Response Road.Suite 190
Sacramento, CA 95815

Mr. Glenn Hass, Buréau-Chief
State Controller's Office

Division of Accounting and Reporting
3301 C Street Suite 500
Sacramento, CA 95816

B-8
State Controlier's Office ..
Division of Accounting & Reportlng

"Attention: William Ashby,
- 3301 C Street, Room 500,

Sacramento, CA 95816

“California State Associatjon.of Counties -

Excess Insurance Authority-
3017 Golden Canal Drive, Suite 300
Rancho Cordova, CA 95670.

Executive Diractor

California State Firefighters' Association
2701 K Street Suite 201

Sacramento, CA 95816

A-45

Chief of Fire Pravention
State Fire Marshal .
CDF/S‘fate Fire Training

1131 S Strest

Sacramento, CA 94244-2460

Ms. Gina Dean, Management Analyst
California State Association of Counties
1100 K Street

Sacramento CA 85814
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Leonard Kaye, Esq.,

County of Los Angeles
Auditor-Controller's Office

500 West Tempie Strest, Room 603
Los Angeles, CA 80012

Leslie McGill B
California Paace Officers' Association
1455 Response Road, Suite 180
Sacramente, CA 95815

Mr. Keith B. Peterson, President
Six Ten and Assomates

5252 Balbéa Avenue ‘Suite 807
Sand Diego, CA 85815

Ms. Barbara Redding

County of San Bernardino-

Office of the Auditor/Cofitroller-Recorder
222 West Hospitality Lane .

San Bernardine, CA 92415-0018

Mr. Richard W. Reed

Assistant Executive Director

Comm on Peace Officers Standards
and Training

Administrative.Services DIVISIOH

1601 Alhambra Blvd,

Sacramento, CA 85816-7083

Mr. Richard Robinson
County Administrative Officer
.County of Tehama

County Clerk's Office

P.O. Box 250

Red Bluff, CA 96080

| declare under penalty of perjury under the laws of the State of Califomid that the faregoing’ is
true and correct, and that this decldration was ‘executed on July 31 2002 at Sacramento

Callfomia

Mr. Stephen J. Smith, Director
Department of Industrial Refations
455 Golden Gate Avenue

San Francisco, CA 94102

MF. Mark’ Slgman Accountant i
Riverside County Sheriffs Office
4005 Lemon Street P. O. Box 512

Riyersicje, CA 92502

Mr. Jirn Spanb, (B-8)

State Confroller‘s Office
Dmsmn of Audrts T
300° Capital'Mall, Suita 518

Sacramento, CA 95814

Mr. David Wellhouse

.'David Wellhouse and Assométes Inc.
‘9175 Kiefer Blvd Suite 1217~ =

Sacramento, CA 95828

Ms. Nancy Woife
Assistant State Fire Marshal
Office of State Fire Marshal
1131 S Street -
Sacramento, CA 94244-2480

Mary Latorre
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EXHIBIT C
STATE OF CALIFORNIA - Gray Davis, Gove:

DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF WORKERS' COMPENSATION

455 Golden Gate Avenue, 8% Floor MAH};Ng QDaﬁggasa:
San Franclsco, California 94102 con Francisco, CA 9;;42_0 603
Telephana: (415) 7T03-4600 h ' ‘ ’

Facsimlile: (415) 703-4720

August 7, 2002 -
| RECEIVED
Paula Higashi | | AUG 0 g 2002

Executive Director: :
Commission on State Mandates GT.OMMMQION ON
980 Ninth Strest,-Suite 300 TE MANI')ATES

Sacramento, California 95814
Re: Cahcer Ii'.resumption for Law Enforce'ment and Firef ghte'rs 01-TC-19

Hepatltls and Blood-Borne lllness Presumption for Law Enforcement
and Firefighters, 01-TC-20
L.
_ Tuberculosus Presumptlon for Flref'ghters Jall Guards, and
- Gorrectional .Officers, 01-TC-23

--Meninéitis_ P,resurﬁption for Law Enforcement-and Firefighters, 01-TC-24
Lower Back Injury Presumption for Law Enfbrceﬁ;'ent, 01-TC-25
Dear Ms. ngashl

Pursuant o Tltle 2, Callfornla Code of Regu[atlons (“C C.R.") sec:tlon 1183 02, The..
following is the consolidated response by the Departmernit of Industrial Relations, Divisien
of Workers' Compensation-("DWC” or "Agency”), to the above-named test claims: This
response is consolidated because the Agency s comments to the key issues are identical
for all five claims. : .

Article XIll B, section 6 of the California Constitution ("Section 6") provides in pertinent
part that whenever the Legislature or any state agency mandates:a new program or
higher level:of service on any local ggvernment, the state shall provide a subvention of
funds to reimburse the iogal govemment for the costs of such-program or mcreased
level of service. ey .

Pursuant tc Government Code § 17553 and 2.C.C: R § 1183 02, the Caln’orma State
Association:of Gounties — Excess Insurance Autherity. (“CSAC”) and the County: of
Tehama have filed test claims agserting that the followmg statutes; which-establish
rebuttable presumptions of compensat:on for spemf ic injuries suffered by law
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Paula Higashi .
August 7, 2002
Page 2

enforcement officers and firefighters, create reimbursable state mandates under @
Section 6:

1. Labor Code 3212.1 (Cancer Presumption for Law Enforcement and Firefightars)
2. Labor Code 3212.6 (Tuberculosis Presumption for Firefighters, Jail
Guards, and Correctional Officers)
3. Labor Code 3212;8.(Hepatitis and Blood-Borne lliness Presumption for
Law Enforcemerit and Firefighters)
4, Labor Code 3212.8 (Meningitis Presumption for Law Enforcement and
Firefighters) " :
5 Labor Code 3213.2 (Lower Back Injury Presumption for Law Enforcefment)

LT

The above:cited statutes are all Legislative enactments. Neither DWC nor any division of
the Department of Industrial Reiations has promulgated regulations to implement these
statutes. In this regard, the California Constitution confers "plenary power” to the
Legislature to develop California’s wofkérs' compensation‘laws. ‘Article XIV, section 4 of |
the Constitution provides in pertinent part (emphasis added): ,

The Legislature is hereby expressly vested with pignary power, unlimited -
by any provision of this Constitution, to create, and enforce a complete |
syster- of workers' tompensation, by appropriate Iegislation; ‘and in that
behalf to create and enforce a liability on-the part 6f afiy‘or all persons to
compensate any or all of their workers for injury or disability, and their
‘dependerits for death incuridd or sustained by the said workers in the
course of their employment, irrespective of the fault of any party.

ot .

DWC's position is that the Labor Code presumptions do not impose a new program or

higher level of service within an existing program upon local entities within:tfié meaning of

Section 6. The statutes at issue are evidentiary burdens of proof affecting the entitiement

of a defined classification of empioyees to workers’ compensation benefits for spécific - )
injuries: Increased costs for local gévernments associatéd with the payment workers’
compensation benefits should not be considered reimbursable mandates.” -

1. The Presumptions Do Not Create “New Programs” Requiring Reimbursement.

Local governments are not entitied to reimbursemerit-for all increased costs mandated ”

by state law. Instead, they are only ertitied to récover costs resulting from anew,

prografi or an increéséd level bfservice of an existing prograr imposed on'them by

the State. Government Codé § 17514; Lucia Mat Uriified School-Dist. v.Hohig (1988)

44 Cal.3d 830, 835. The tarms “new program® or “increased costs” are defined using”

“the commonly understood meanings of the term[s]--programs that carry outthe
goveriimerital function of providing services to tfie public, or laws which-to implement

state policy, impase unique-requirements on local govemments and do not apply |
generally 16 all résidentsand entities in the state.” County of Los Angeles'v. State of @
California (1987) 43 Cal.3d 46, 56. ' A o
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Paula Higashi
August 7, 2002
Page 3

The statutes at issue,-Labor Code §§ 3212.1 (cancer), 3212.6 (tuberculosis), 3212.8
(hepatitis); 3212.9 {meningitis), and 3213.2 (lower back) all establish “presumptions of
industrial causation” for the specific injury set forth in-the respective statute. Assuming an
injured worker meets the thresheld:requirements (generally, the injury or onset of the:
disease must occur while employed in the defined occupation group), the burden of proof
in any subsaquently litigated case is shifted to the employer-who must provide
controverting evidence in"order to-defeat the claim.!:The purpose of these presumptions
“is to provide additional compensation benefits to certain public employees who provide
vital and hazardous services.by easing the burden of proof of industrial causation.” Zipton
v. Workers' Compensation-Appeals Board (1990) 218 Cal.App.3d 980, 987 (emphasis
added). They "are a reflection of public-policy, .. mplemented by sh|ft|ng the burden of
proof in an industrial i mjury case." Id., at 988, n. 4

As indicated above, the presumptions-are nét irrefutable; local governments are not
mandated by these statutes to accept-all workers'’ cempensatlon claims falling within the"
ambit:of the apphcable presumption. They have:the ‘option to rebut-any claim before the
Workers:Cempensation Appeals Board by: presentmg a.preponderance-of evidence -
showmg the non-existence of industrial causation.? Reeves v. Workers' Compensation
Appeals: Board (2000) 80 Cal App.4thr 22 30, 95 Cal. Rptr 2d 74.

Appellate cases have found that state statues mandatmg a.higher levet of compensa’uon to
local govemment employees, such.as.workers" compensation benefits, are not-“new
programs” whose. costs would be subject to reimbursement under Section 6. In County of
Los Angeles, supra, 43 Cal.3d 46, the Supreme Court-decided that local- governments
were n_p.t':entitled_ to reimbursement for costs incurred in complying with legislation . - .
increasing warkers'.compensation benefit payments. According to the court; “programs”
were reimbursable under Section 6 only if they were "programs that carry eut the
governmental function of providing services to the public, or laws which, to implement a
state policy, impese.unique requirements on local governments and do not-apply generally
to all residents and entities in the state.” Id. at p. 56. The court found that Section 6 "has
no application to, and the State need not provide subvention for, the costs incurred by local
agencies in providing to their-émployees the same increase in workers' compensation
benefits that employees of private individuals or orgarizations receive.” Id. at p. 57- 58.

' For example under Lebor Code § 3212. 1 (cancer) the presumptlon » may be controverted by evidence
that the primary site of the cancer has been established and that the carc nogen to which the member has
demonstrated exposure Is not reasonably Iinked to the dlsabling cancer.”

! Labér Codé § '3202:5 provldes that partles regardless of the Iiberai construction of workers compensatlon
laws towards éxtending bengfits to'in)uréd Wworkers, riust irieét their: evidentiary burden”of proof By a
preponderance of the.evidence, According to the statute, preponderance of the evidence means:*such

evidence.as, when weighed with that opposed to:it, has more convincing force and the greater probabllity of
truth.”
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Similarly, in City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th w
1190, the Court of Appeal held that a statute entitling the survivors of local safety officers

killed in the line of duty to death benefits under both the Public Employeas’ Retirement

System and the workers' compensation laws was not a state mandate requiring

reimbursement. Thé court first found that the statute, which specifically removed an-

exemption from receiving workers' compensation death benefits, did not constitute a-

mandated new program.or higher level of service. According to the court, the higher cost

of compensating its employees could not be considered a requirement.to provide a new

program or hlgher level of service to the public (emphasm added):

lncreasmg the cost of prowdmg services cannot-be equated thh requ:rmg
an increased level of service Under & section 6 analysis. A-higher.cost fo
the local governmerit for compensating its empleyses is not the same as a
higher cost of providing services to the public. [Citation.]

Id. at 1196. See also City of Sacramente v. State:of California (1990) 50 Cal 3d 51
(Statute extending maridatory. unemployment insurance coverage to local: government
employees, an increase in the costof providing-service, was not a “new program” or-
"hlgher level of sewsce and lmposed no “unigue” obilgatlon on local govemments)

The State does not have a responsublllty to provide workers compensation benefits to.
employees of local governments, regardiess of the employees’ duties or job titles. Such
responsibility lies:solely with the local government; who must either obtain workers’
compensation insurarics from insurer authorized to write'such insurance in the State of
Califernia (such:as the 'State Compensation:nsurance Fund); orbecome self-insured. See
insurance Code § 11870; Labor.Code § 3700. In this regard, the Labor Code
presumptions-do not create “new programs” or shift a financial:burden from the-State'to

local governments, because-ocal governments by 'statute have been and are solely ||abie
for provxdmg workers’ compensat;on benefits. - : : :

2. The Provision of Worker s Compensation Beneﬂts Are Not Umquefto Local
Government ' ;

A The Presumptlons Do Not Create'a New Injurles That Were Not
Otherwise Compensable., 5 TS

The presumptions of causation created by Labor Code §§ 3212.1, 3212.6, 3212.8, 3212.9,
and 3212.2 do not create new workers' compensation benefits (e;ther indemnity or
medical), but instead shifts the burden of proof in cases lnvolvmg the specxﬂc mjunes and
occupations’ from the |nJured worker 10 the |ocal government

CSAC's and the County of Tehama's suggestxon that the presumptlons create a "new.
injury heretofore not compensable" is inaccurate. -Regardless of the existencé of the
presumptlons all of the injuries defined in the statutes; if arising out of- employment or in e

the course of 8mplcyment, are cdimpensablé under the workers' comperisation laws and*
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require local' governments (or private employers, for that matter) to pay benefits, whether
medical or indemnity. Forexample, a hepatltls infection contracted in the course of
employment by a law enforcement officer is 8 compensable injury-under the workers’
compensation laws, regardless of Labor Code § 3212.8's presumption, City of Fresno v,
Workers' Compensation Appeals Board {1992) 57 Cal.Comp.Cases 375 (writ denied), see
also City of Santa Cruz v. Workers’ Compensation Appeals Board (1980) 45 ,
Cal.Comp:Cases 315 (writ-denied) (meningitis infection contracted by police officer a
compensable injury).? There.is nothing aboutthe injuries subject to the presumptions, or
the workers' compensation benefits that must be provided as a result of the injuries, that is
“unique” to local government such that reimbursement is required under Section 6.

B, The Presumptions' Are Incidental To The Cost Of Prowdmg
Workers' Compensation Benefits,

The requirement that local gevernments pay workers' compensation benefits is not unique
to local governments and therefore does not'constitute a reimbursable:state'mandate. -
Statutes that establish such benefits are laws of geheral application that apply to both:
pnvateeand public employers alike.* ‘As expressly stated by the Supreme Court in Ceunty_
of Los+ Angele 43 Cal Sd at 58 (emphasus added)
-;;;_._Workers cempensatlon is net a program admmlstered by local agencies.
.10 .provide service to the public: Although local agencies must provide
. benefits to their employees either through insurance or direct payment,
_they are indistinguishable in this respect from private employers. in no
-~-gense can employers,: public - or “private, be :considered to" be
..administrators of a program of-workers' compensatlon or o bé providing-
_»servicés incidental: fo™-administration = of  the -program. - Workers'
- compensation -is  administered by ‘thie- state - through -the Division of
Industrial Accidents and the Workers' Compensation Appeals Board. (Seé
Lab. Code; §3201. et seq.) Therefore, although: the state requires ‘that
employers provide workers' compensation for nonexempt categories.of
employees, increases in the cost+of providing this empfoy‘fee benefit are
+ not. -subject to reimbursement. as state-mandated programs or h:gher
- levels of service within the meaning of section6. =~ - = 7

As noted above, the Constitution grants the Legislature “plenary power” to establish a
system of workers compensatlon The abmty of the Leglslature te address medlcal

e SR )

See also Lebor Code § 3208 05, which prowdes that "mjury" includes a reaction to or a side effect arising
from health care provided by an employer tc a health care worker, If such health care Is intended to

prevent the develocpment or manifestation any bloodborne disease, liness, or syndrome, Including
hepatitis.

* For example, Labor Code § 4600 provides that an employer must provide medical treatment that is
reasonably required to cure or'relleve tha effects of an occupationa! Injury. See also L.abor Gode §4635,

et seq. (vocational rehablhtation) Labor Code § 4650 et seq (dlsablilty payments) Labor Code § 4700°et
seq. (death beneflts).
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doubts over the compensability of specific injuries and preexisting diseases by means g
of statutory presumptions in favor of injured employees is well estahlished. San

Franciseo v. Workers' Compensation Appeals Board (1978) 22 Cal.3d. 103, 116-117

(addressing-the validity of Labor Code § 3212.5, which created & presumption of

compensability for hgart trouble and pneumonia suffered by peace officers}). The

creation of presumptions of compensability for a specific class of employees as_applied

to workers' compensation laws, laws of general application, are beyond the scope of

programs or services to the public that Section 6 seeks to address. Although the

presumptions may increase of the cost of providing benefits, they do not impese a
reimbursable mandate. , : -

3. Assuming The Presumptions Are Reimbursable Mandates, The Actual "Cost" Of The
Presumptions Must Be Determined. '

Essentially, CSAC and the County of Tehama assert that the statutory presumptions -
will force them to incur higher costs -onithe administration of workers' compensation '
claims for specific injuries suffered by firefighters and law enforcement officers. . Under
Section 8, local governments are net entitled to reimbursement for all increased costs
mandated by state law, but only those costs resulting from a new program or an -
increased level of service imposed upon them by the state. Lucia Mar Unified School
Dist. v. Honig (1988} 44 Cal.3d 830, 835. Forthis purpose, “costs” mean-actual costs
incurred. County of Sonoma-v. Commission.on State Mandates (2000) 84 Cal.App.4th
1264, 1285, : - - . '

It will be difficult to ascertain fixed, actual-costs in the statutory presumptions found in
Labor Code §§-3212.1, 3212.6, 3212:8, 3212.9, and 3212.2. Unlike the tangible cost of
updated fire;equipment {(see. Carmel Valley.Fire Protection Dist: v. State of Caiifornia
(1987) 180 Cal.App.3d 521) the “cost” of a presumption may vary widely depending on
how a local government decides to administers its-claims. Certainly, with any number of
workers' compensation claims filed, a proportion will be readily accepted by an employer
as valid. Likewise, a proportion-will-be denied and litigated. As to these claims, a statuiory
presumption will have:no material affect.® However, it is assumed that the claims in the
middle, where it cannot be said with a measure of assurance that the claim is valid, is
where a presumption will have its greatest-influence over whether the claim is ultimately
accepted.

CSAC and the County of Tehamé did net provide a:basis for their estimation that the . =
legislatively-imposed presumptions will cost at least $200.00 per claim. It is hoped that as

51n litigate,d:claims, fhe claimsradminister wili bear th‘e burden of proof. This will likely resuit in an increase e
of litigation expenses in order to produce the requisle preponderance of evidence necessary to defend
against the claim. CSEA and the County of Tehama offer no costs estimates of this avidentiary shifiing.
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the record develops further in these test claims, the Commission will require a reasonable
estimation as to the “cost” of statutory presumptions.®

Based on the foregoing, the Division of Workers' Compensation does not find the
presumptions set forth in Labor Code §§ 3232.1 (cancer), 3212.6 (tuberculosis), 3212.8
(hepatitis);"3212.9 (meningitis), and 3212.2 (lower back), to be reimbursable state
mandates under Artlcle XIIl B, section 6 of the Callfomla Constltutlon

| am an lndustrsal Relations Gounsel W|th the Department of Industrlal Relat:ons Division of
Workers' Compensation. | declare under'penalty of perjury that the foregoing response is

. true and corract of my own Khowledge, except as to matters that are stated in-it on my
information and belief, and as to those matters l:believe 1t 1o be true.

Dated: 3} ) ;L

Geptgb P. Parisotto

- Industrial Relations Ceunsel
Telephone: (415) 703-4600
Fax: (415)703-4720 '

ir

o

® Other costs considerations should be considered. For example; would workers' compensation benefits

provided for Injuries defined under the Labar Code sections at issue offset other payments, such. as. state
disabllity and/or retirement benefits.
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Aggendix = | abor Code Statutes

1,

Labor Cede 32121 |
Cancer Presumption for Law Enforcement and Firefighters |

(@) This section applies to active firefighting members, whether
volunteers, partly paid, or'fully paid, of all of the foliowing fire departments:
(1) a fire department of a city, county, city and county, district, or other
public or. municipal corporation ‘or political subdivision, (2) a fire-
depariment of 'the “University of California and the California’ State
University,=(3) the Department of Forestry and Fire: Protection, and-(4) a-
county forestry or firefighting department:or unit: This section also applies
to peace officers, as defined in Section 830.1, subdivision (a) of Section
830.2, and subdivisions (a) and (b) of Section 830.37, of the Penal Code,
who are primarily engaged in active law enforcement activities.

(b) The term “injury," as used.in this division, includes cancer, including
leukemia, that deyelops or manifests itself during a period in which any
member described-in subdivision (a) is in the service of the department or
unit, if the member-demonstrates that he or she was exposed, while in the
service of the department-or unit, to a known carcinogen as defined by the

International Agency for Research on Cancer, or as defined by the
director. - : :

(c) The compensation that is awarded for cancer shall include full hospital,
surgical, medical treatment, disabiiity indemnity, and death benefits, as

_provided by this division.

(d) The cancer so developing or manifesting itself in these cases shall be
presumed -to arise out of and in the course of the employment. This
presumption is disputable and may be controverted by evidence that the
primary site of the cancer has been established and that the carcinogen fo
which the member has demonstrated exposure is not reasanably linked to
the disabling cancer. Unless so controveried, the appeals board is bound
to find in accordance with the presumption. This presumption shall be
extended tc 'a member following termination of service for a period of
three calendar months for each full year of the requisite service, but not to
exceed 60 months in any circumstance, commencing with the last date
actually worked in the specified capacity.

(e) The amendments to this section enacted during the 1999 portion of
the 1999-2000 Regular Session shall be applied to claims for benefits filed
or pending on or after January 1, 19987, including, but not limited to, claims
for benefits filed on or after that date that have previously been denled or
that are beifig'appeaied foliowing denial.
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2. Labor Code 3212.6
Tuberculosis Presumption for Firefighters, Jarl Guards, and Correctional
Officers

In the case of a. member of a police department of a city or county, or a
member of the sheriff's office of a county, or a member.of the California
Highway Patrol, or an inspector or investigator in a district attorney's office
of any. county whose: principal duties consist of active law enfarcement
service, or a prison or jail ‘guard or correctional officer who is employed by -
a public agency, when that person is-employed upon a regular; full-time
salary, or in:.the case of members of fire departments of any city, county, -
or district, or -other public .or municipal corporations or political
subdivisions, when those members are employed.on -a regular fully paid
basis, and in the case of aciive firefighting members of the Department of
Forestry and Fire Protection whose:duties require firefighting and fi ret-aid
response-services, or of .any. county forestry or.firefi ghtmg*department or
-unit, where those members are employed on a regular fully paid basis;
: ._exceptrng those whose principal duties are clerical or.otherwise-do not
-clearly - fall ‘within -the..scope of active law enforcement, firefighting, or
. emergency first-aid response service such .as stenographers,-telephone
operators, and other officeworkers, the term "mjury“ includes tuberculosis
that develops or manifests itself during.a period:while that member is in-
the service of that department or office. The compensation that is
awarded for the tuberculosis shall include full :hospital, surgical, medical
treatment, - disability- indemnity; and-death benefits as provided by the
provisions of this dlwsron

The tuberculosis so developmg or. mamfestlng itself shall be presumed to:
arise out. of and in the course -of the employment. This presumpticn is
disputable and may be controverted by other evidence, but unless so
controverted, the appeals board is bound tc find in accordance with: it...
This presumption shall be-extended to-a-member following termination of
service for a period of three calendar months for each full year of the
requisite . service, but. not to exceed 60 months in any circumstance,
commencing with the-last date actually worked in the speciﬁed capacity.
A public entity may require applicants for employment in firefightirig'
positions who would be entitled to the bene’r‘ts granted by thrs section to
be tested for. mfectlon for tuberculidsis. . .

s
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3.

Labor Code 3212.8

Hepatitis and Blood-Borne lliness F‘resumptlon for Law Enforcement and
Firefighters :

(@) In the case of members of a sheriffs office, of police or fire
departroents of cities, counties, cities and counties, districts, or other
public or municipal corporations or political subdivisions, or individuals
described in Chapter 4.5 (commencing with Section 830) of Titie 3 of Part
2 of the Penal Code, whether those persens are volunteer; partly paid,:or
fully paid, and in the case of -active firefighting members of the
Department-of .Forestry. and Fire Protection; or of any county forestry er
firefighting department or unit, whether voluntary, fully paid, or partly paid,
excepting those whose principal duties are clerical or otherwise do not
clearly fall within the scope of active’ law-enforcement sefvice or- active
firefighting services, such as stenagraphérs, telephone operators, and
other office ‘workers; the term "injury" as used in this divisioni, includes a’
blood-borfie infectious disease when "any part -of the: blood-borne
infectious disease develops or manifésts itself during & period while that
person is-in the service of that office, staff; division, department, or unit.
The compensation that is awarded for a blood-borne infecticus’ disease
shall include, but not-be limited to, full hospital; surgical, msdical -
treatment; disability indemnity, and death- benefits, as provided by the

workers' compensatton laws of this state. -

' (b) The blood-barne infectious disease sd- developmg ‘or mamfestlng itself

in those cases shall be presumed to arise out of and in-thé-course-of the
employment or service. This presumption is disputable: and may be
controverted by other evidence, but unless so controverted, the appeals
board-is bound to find in accordance with it. That presumption shall be
extended to aperson covered by subdivision (a) following term_in’atibn of
service for a period of three calendar. months for each full’ year ofsérvice,
but not to-exceed 60 months in any circumstance, commenclng with the"
Iast date. actualiy worked in the specified capac;ty

{c) The blood-bome infectious, disease so developmg or manlfestlng |tself'
in those cases shall inho-case ber attnbuted to any disease exnstmg priar
to that development or manlfestatnmn - _

(d) For the purposes of thts sectlon "blood-borne lnfectlous dlsease

means a disease caused by exposure to pathogenic microorganisms that
are present in human blood that can cause disease in humans, including
those pathogenic microorganisms defined as blood-borne pathogens by
the Department of Industrial Relations.
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4,

Labor Code 3212.9

'Meningitis Presumption for Law Enforcement and Firefighters

In the case of a member of a police depariment of a city, county, or city

and county, or a member of the sheriff's office of a county, or-a member. of

the . California Highway Patrol, or a county probation officer; or an:
inspector or investigator in a district attorney's office of any county whose

principal duties consist of active law enforcement service, when that

person is employed on a regular, full-time salary, or in the case. of a

member of a fire department of any city, county, or district,.or.other public
or municipal corporation or political subdivision, or any county forestry or

firefighting department:or unit,”when those members are employed on a

regular full-time salary, excepting those whose principal duties are clerical
or otherwise do not clearly fall within the scope of active [aw enforcement
or firefighting, such as stenographers, telephone operators, and other
officeworkers, the term "injury" includes meningitis that develops or
manifests itself during a period while that person is in the service of that
department, office, or unit. The compensation that is awarded for the
meningifis shall include full hospital, surgical, medical treatment, disability
indemnity, and death benefits as provided by the provisions of this
division.

The meningitis so developing or manifesting itself shall be presumed to
arise out of and in the course of the employment. This presumption is
disputable and may be controverted by other evidence, but unless so
controverted, the appeals board is bound to find in accordance with it.
This presumption shall be extended to a person following termination of
service for a period of three calendar months for each full year of the
requisite service,.but not to exceed 60 months in any circumstance,
commencing with the [ast date actually worked in the specified capacity.

Labor Code 3213.2
Lower Back Injury Presumption for Law Enforcement

(a) In the case of a member of a police department of a city, county, or
city and county, or a member of the sheriff's office of a county, or a peace
officer employed by the Department of the California Highway Patrol, or a
peace officer employed by. the University of California, who has- been
employed for at least five years as a peace officer on a regular, full-time
salary and has been required to wear a duty belt as a condition of
employment, the term "injury,” as used in this division, includes lower back
impairments. The compensation that is awarded for lower back
impairments shall inciude full hospital, surgical, medical treatment,

disability indemnity, and death benefits as provided by the prov:snons of
this division.
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(b) The lower back impairment so develoeping or manifesting itself in thé
peace officer shall be presumed to arise out of and in the course of the
employment. This presumnption is disputable and may be controverted by
other evidence, but unless so controverted, the appeals board is bound to -
find in accordance with it: This presumption shall be extended to a person
following termination of service for a period of-three caiendar months for-
each full year of the requisite service, but not to exceed 80 months in any
circumstance, commencing with the last date actually worked in.the
specified-capacity. ‘ ' :

(c) For purpeses of this section, "duty belt" means a belt used for the
purpose of hoiding a gun, Handcuffs, baton; and other items related to law
enforcement. ' ‘
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PROOF OF SERVICE BY MAIL
(FED'R.CIV.PROC., RULE 5; CAL. CODE CIV. PROC., §§ 10134, 2015.5)

STATE OF CALIFORNIA ' )
) 8s.
CITY AND COUNTY OP SAN FRANCISCO)

1 declare that I am a citizen of the United States and that I am employed in the City and
County of San Francisco of the State of California. T am over the age of 18 years and not a party
to the within entitled action. My business address is 455 Golden Gate Avenue, 9" Floor, San
Francisco, California 94102. On August 7, 2002 I served the attached:

Response to Test Claims Nos. 01-TC-19, 01-TC-20, |
"01-TC-23; 01-:TC-24 and 01-TC-25

on all interested parties by placing true copies thereof in sealed envelopes with postage thereon
fully prepaid in the United States mail in San Francisco, Califernia addressed as stated below:

Jennifer Osbom, Principal Glenn Haas, Bureau Chief _

Program Budget Analyst . S State Controller's Office
Department of Finance Division of Accounting & Reporting
015 "L." Street 3301 "C" Street, Suite 500
Sacramento, CA 95813-3706 Sacramento, CA 95816
Allan Burdick Leonard Kaye, Esq. .

MAXIMUS County of Los Angeles
4320 Auburmn Blvd., Suite 2000 : Auditor-Controlier's Office
Sacramento, CA 95841 500 W. Temple Street, Room 603

Los Angeles, CA 50012
Gina Dean, Manacrcment Analyst :

California State Assn. of Counties Tom Lutzenberger, Principal Analyst
1100 "K" Street - Department of Finance :
Sacramento, CA 95814 _ 915 "L" Street, 6" Floar

" Sacramento, CA 95814
Chuck Cake, Acting Director .

Dept. of Industrial Relations - ' Leslie McGill
455 Golden Gate Avenue, 10™ Floor California Peace Officers' Assn.
San Francisco, CA 94102 1455 Response Blvd,, Suite 190

Sacramento, CA 95815
Executive Director

California State Firefi ghters' Assn. Paul Minney, SPECTOR, _
2701 K" Streét, Suite 201 MIDDLETON, YOUNG & MINNEY, LLP
Sacramento, CA 95816 - 7 Park Center Drive

Sacramento, CA 95825
Executive Director

California Peace Officers' Assn. . Ba.rba.ra Redding
1455 Response Road, Suite 190 County of San Bernardmo

Sacramento, CA 95815 Office of the Audltor/ConLroller-Recordei'
‘ - 222 West Hospitality Lane
San Bemardino, CA 92415- 0018
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Richard Robinson, County -
Administrative Officer

- County of Tehama

County Clerk's Office
P.Q. Box 250 .
Red Bluff, CA 96080

Steve Smith, CEQO

MANDATED COST SYSTEMS, INC.
11130 Sun Center Drive, Suite 100
Ranche Cordova, CA 95670

Jim Spano, (B-8)

State Controller's Office
Division-of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

David Wellhouse

DAVID WELLHOUSE & ASSOCIATES, INC.
9175 Kiefer Blvd., Suite 121
Sacramento, CA 95826

Carol Berg :
EDUCATION MANDATED COST NETWORK
1121 "L" Street, Suite 1060 C
Sacramento, CA 95814

Chief of Fire Prevention
State Fire Marshal

CDF/State Fire Training

P.O. Box 944246
Sacramento, CA 94244-2460

Keith B. Petersen, President
SIX TEN & ASSOCIATES

5252 Balboa Avenue, Suite 807
San Diggo, CA 92117~

Richard W. Reed, Asst. Executive Director (P-8)

Mark Sigman, Accountant II
Riverside County Sheriff's Office
4095 Lemon Street

P.0.Box 512

-R.ive.rsidc. CA 92502

Nancy Wolfe, Asst. State Fu‘e Marshal (A-45)

Office of State Fire Marshal

P.O. Box 944246

Sacramento, CA 954244-2460

Steve Shiclds

SHIELDS CONSULTING GROUP, IN.C
1536 - 36th Street

Sacramento, CA 95816

James Wright, Asst. Deputy Director (A-45)
Department of Forestry and Fire Protection
P.O. Box 944246, Room 1646-9
Sacramento, CA 94244-2460

Harmeet Barkschat

Mandate Resource Services
5325 Elkhorn Blvd., Suite 307
Sacramento, CA 95842

Annette Chinn

COST RECOVERY SYSTEMS
705-2 East Bidwell Street, #294
Folsom, CA 95630

Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

Andy Nichols, Sr. Manager
Centration, Inc,

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

Cormmission on Peace Officers Standards & Training

Administrative Se,rwces Dmsxon
1601 Alhambra Blvd
Sacramento, CA 95816-7083°
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1 I am readily familiar with this office's ‘practice of collection and processing of
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal |-
mz Service on that same day with postage fully prepaid at San Francisce, California, in the ordinary
course of business. I am aware that on the motion of the party served, service is presumed
3 ||invalid if the postal cancellation date or postage meter is more than one day after the date of
. deposit for mailing in this affidavit.
s I declare under penalty of perjury under the laws of the State of California and of the
United States of America that the foregoing is true and correct, that I'am employed in the office of
¢ || 2 member of the bar of this court at whose direction this service was made, and that this
declaration was executed at San Frar_xcisco, California on August 7, 2002.
7
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10
i
11
12
13
14
WL{S
16
17
18
19
20
21
22
23
24
25
26
@
28

179




180




_ RESPONSE TO DEPARTMENT OF FINANCE 0ot P

@ AND DEPARTMENT OF INDUSTRIAL RELATIONS
' On Original Test Claim
Chapter 450, Statutes of 2000 and Chapter 833, Statutes of 2001

Labor Code Section 32128 - RECEIVED

- Claim no. CSM-D1-TC- .20

AUB 3.0 2002
Hepatitis and Blood-Borne Ilinesses Presumption for Law Enfarcem%W@SSdON ON
Fzref ghters’ 8 ATE MANDATE.S

The following are comments and responses to the letters of the Department of

Finance, dated August 1, 2002, and the Department 6f Industrial Relations, dated August

] 7, 2002, regarding the original test claim as. submitted by CSAC-EIA and the County of
) Tehama.

A.  Department of Finance’s Comments

“As the result of our rewew we have concluded that the statute may have resulted
in a neyw state mandated program and. cost on the claunant by estabhshmg a presumpnon
that hepatltls occurring during the employee s service period arose out of and in the
course of. employment. If the Commission reaches the same conclusion &t 1ts heanng on

@ the matter, the nature and extent of thie Specxﬁc activities required can be addressed in the
parameters and gmde]mes which will then have to. be developed for the pro gram

The Department of Flnance ‘has taken the posmon that ‘a new state-mandated
program may exist. and thus i$ not in opposmon to the position of-the claimants.

B. Department o'f Industrial Relations Comment

-1 T'he Department of Industnal Relat]ons, in 1ts consolldated response,
makes & number of points: to support its. position that the hepa‘ntls/b]ood borne ﬂ]ness
presumptmn 15 not a new program:

a. Public entities can only recover costs from a new program ar
-increased service in an existing program. :
b. . The.statute in questlon creates a rebuftable presumptlon in-

ﬁ.lrtherance of the pubhc pohc); “to) prowde addltlonal compensat:on benefits to. cerfain .. ... ol
public, employees who provide. vital and hazardous services.”, (Citing, Zipton v. WCAB

(1990) 218 Cal.App. 3 080, 987.)

. c. Workers Compensatmn beneﬁts are not _xembursable state
mandates unless they.are “programs that carry out -the governmental function. of
provldmg services to the public, or laws whlch, to.implement, a state pohcy,, impose

unique requu'ernents on local governments and do not apply generally to all residents and

entities in the land.” (Citing County of Los Angeles v. State of Cahform (1987) 43
O Cal 3d 46, 56.)
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d. . An'increased.cost.in employee compensation is not an increased
cost in providing services to the public.. (Citing City of Richmond v. Commission on

State Mandates (1998) 64 Cal.App.4" 1190, 1196 and City .of Sacramento v. State of
California (1990) 50 Cal.3d 51.) :

€. The state does not have to prowde workers’ compensatlon benefits

to employees of local government. - By law, that responsibility lies with the employer.
"I'hus the state did not shift a ﬁnamcm.l burden onto local govemment nor is the new
presumption, a new program.

n‘,-..

o eThe Department properly stated the law regarding when a mandate is
compensable and when it is not. Its application of law to the facts, however, is faulty.
The Department filed a consolidated response to the five related test claims filed by the
claimants. This presumption differs from the others because it is not an expansion of an
already ex1stmg presumpuon Thxs presumphon is newly created in Labor'Code section
3213:8 and therefore is a new program. If thé change, hoWever, is seen 5 part of the
workers® compensationi program as a whéle, then Labor Codé section 3213.8 isnot & new
program but is, instead, a higher level of service within an ex1st1ng program

The Department relies on several cases wherein a chéfige in law created changes
and increased costs to local government. In each case, the courts found agamst the
exlstence of a relmbursable state mandate Yet these cases had somethmg id common
and can be cl15tmgulshed from the §tatute inl quéstion. In Count of Lios' Angélés, the
challenge’ was miade to"a“statute that increased workers’ compensatxon benefits to all
worlcers regardless of whether the employer WS & publlc or private enﬂ ty." Clearly, this
is not a statme that unposes a umque reqmrement on locdl poveminent. City of
Sacramentd 'also concerned changes ‘ade dife to a federal law that &xisnded mendatory
unemployment insurance to state and local government and non—proﬁt entities. Again,
not a requlrernent umque to local govemment. Fmally, City of Richinond éliminated an
exception available' only to 16cal ‘governmetits whiereby safety inembers’ survivifip

spouses would not be able to obtain double death benefits. Although this elimination of
the exception created new costs for the city, it essentlally placed the éity in the same
position as other employers Therefore there was no reimbursable state mandate. In the
instant case, however, the shift in the" burden of proof is not a Jaw of general apphcatlon,
applies umquely to lockl government and does nof’ place local government on equal
footmg w1th other employers

-

The Department’ reliance on oung: of Los Angele s for support of its proposmon

“agamst relmbursemenl is mrsplaced [ndeed; the Department actually succeeds in

supportmg ‘the” ¢laimant’s posmon ifi favor of reunbursement through the- analysi§ of ..

County of Los:Angéles read ifi combinatis With the priof case) ~Zlgton—The—Deparhnent

states that workers’ compensatlon benefits are only rexmbursa“ble if they irvolve “laws

which, to” 1mplement 2 state policy, meose anique requuements on local governments
and do’ not apply generally to all residénts and entitiés in the land.” Loolcmg to Ziptoii ‘we

find that state pohcy, which is “to prowde additional compensatlon benefits to° ceftain
publlc employees who” prov1cle vital ‘and hazardous services!” This is-a umqv.e

. requiremént on local governments who must now providé a higher level of semce in the SREREE
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form of absorbing with increased workers compensation claims, for a unique group of
employees that are not on par with all residents and entities in the land.

Moreover this Commission has already found similar presumptions reimbursable.
Chapter 1568, Statutes of 1982 added Labor Code §3212.1 creating a presumptlon of
cancer in favor of firefighters only. A claim was filed with this Commission. See
Firefighter’'s Cancer Presumption, SB 90-4081. The matter was resolved with a
reimbursement rate of fifty per cent. Chapter 1171, Statutes of 1989, extended the
presumption to peace officers. See Cancer Presumption, Peace Officers, CSM-4416.
That matter resolved at the same reimbursement rate, This current claim involves a
similar presumption as applied to & similar class of employees and should be found just
as reimbursable.

2. The Department explains that the presumption only shifts the burden of
proof and does not create new injuries that were not otherwise compensable. The
example to-illustrate the point is “a hepatitis infection contracted in the course of
employment by a law enforcement officer is 2 compensable injury under the workers’
compensation laws, regardless of Labor Code section 3212.8’s presumption.”

. To paraphrase &an old philosophical debate: If 2 man chops down a protected tree
in a forest, and there is no one around to hear, will he be charged with a crime? What the
Départment has failed to understand is: The issue is one of proof. The diseese is
compensable if it arose during or in the course of employment. The whole question of
compensability revoives around the issue of how the disease was contracted. Before the
presumption, the employee had to prove the infection happened on the job. Now, the -
presumption created by Labor Code section 3212.8 places the employer in the position of
having to prove that the infection did not happen on the job. This shift is monumental as
it places the employer is the position of disproving a fact. The only way to rebut the
presumptions is by tracking the employee’s non-work hour movements and contacts for a
several month period. This onerous burden creates compensable injuries that were not
heretofore compensable.

3. The Department argues that employers in general have to pay workers’
compensation benefits, not just local governments. Thus higher costs, if any, involved
with a law of general apphcatlon is not reimbursable.

Although some of the body of law that is workers’ compensation are laws of
general application, the presumption created by Labor Code section 3212.8 is not. It

applies to a unique class of employeses who are unique to local government. As explained - -

above, the California Supreme Court in County of Los Angeles found-an-exception-for
reimbursement of certain workers’ compensation programs. The statute in question fits
squarely within that exception.

4, Finally, that Department states that if this program is reimbursable, the
costs will be difficult to ascertam as they will not involve tangible costs like the purchase
of new equlpment
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The claimants are aware of the difficulties involved with ascertaining the amount
of the reimbursable claim but are confident that such a number can and will be
established. Indeed, there is precedence for establishing a rem:bursement rate as noted
. above regarding the pnor claims of the cancer presumptlons
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CERTIFICATION

@ The foregoing facts are known to. me personally .and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this ﬁéﬁ day of August, 2002, at Sacramento, Californis, by:

~ Gina €. Dean,
Manggement Analyst
CSAC Excess Insurance Authority




CERTIFICATION

The foregoing facts are knowr to mie personelly and if so required, I could and would
téstify to the statements made hergin. ‘T'declare iiider pendlty of perjuty under the laws of
the State of California that the'statements madé¢ in this document are true and complete to
the best of my personal knowligdge and as to all matters, I believe them to'be true.

E;‘.xecuted this Z?% day ¢f August, 2002, at Red Bhff, California, ‘by::'

® e, wl o 5
Riéhard Robinsom,
Coiinty Administrative Officer
County of Tehama
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PROOF OF SERVICE BY MAIL

1, the undersigned, declare as follows:

I am a resident of the County of Sacramento, and I am over the age of 18 years and not a

party to the within action. My place of employment is 4320 Aubum Blvd., Suite 2000,
Sacramento, CA 95841. :

On August ‘30 , 2002, 1 served:

RESPONSE TO DEPARTMENT OF FINANCE

AND DEPARTMENT OF INDUSTRIAL RELATIONS
On Original Test Claim
Chapter 490, Statutes of 2000 and Chapter 833, Statutes of 2001
Labor Code Section 3212.8
Claim no. CSM-01-TC-20

Hepatitis and Blood-Borne Ilinesses Presumption for Law Enforcement and
Firefighters

Ey placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untled
States mail at Sacramento, California, with postage theréon fully prepaid.

I declare under penalty of perjury under the laws of the State of Cali ig that the
foregoing is true and correct, and that this declaration was executed this S ~ day of
August, 2002, at Sacramento, California.

Declarant ‘/ / ' B




Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr. William Ashby

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Glenn Hass, Bureau Chief . R
State Controller’s Office '
Division of Accounting & Reporting

-3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Jim Spano

State Contro]ler’s Office
Division of Audits -

300 Capitol Mall, Suite 518
Sac.rame,n.to, CA 95814

Ms, J énhifer Osborn, Pnnmpal Program Budget Analyst
Department of Finance™

915 L Street

Sacramento CA 95814

- Executive Director '

California State Firefighters’ Association | ¢
2701 K Street, Suite 201

Sacramerito, CA 95816

Executive Director

California Peace Officers’ Association
'1455 Response Road, Suite 190.
Sacramento, CA 95815

Chief of Fire Prevention
State Fire Marshall
CDF/State Fire Training
1131 § Street
Sacramento, CA 94244
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Mr. Leonard Kaye, Esg.
County of Los Angeles

. Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012

Mr. George P. Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10® Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal

Office of the State Fire Marshal
P.O. Box 944246
Sacramento, CA 94244-2460

Commissioner -
California Highway Patro
Executive Office

2555 First Avenue
Sacramento, CA 95818

Mr. Richard W. Reed
Assistant executive Director

Commission on Peace Officers Standards and Training

Administrative Services Division
1601 Alhambra Blvd.
Sacramento, CA 95816

‘Ms. Carol Berg
Education Mandated Cost Network

1121 L Street; Suite 1060
Sacramento, CA 95814

Mz, Keith B. Peterson, President
Six Ten and Associates

5252 Balboa Avenue; Suite 807
San Diego, CA 92117
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RESPONSE TO DEPARTMENT OF FINANCE
AND DEPARTMENT OF INDUSTRIAL RELATIONS

On Original Test Claim BE \fE=
Chapter 683, Statutes of 1995 and Chapter 802, Statutes of 19 CEEVKD
Labor Code Settion 3212.5
Claim no. CSM-01-TC-23 - AUG 30 2002

- COMMISSION ON
Tuberculosis Presumption far Firefi ghters, Juil Guards and Correcﬁ?rﬂzﬁ'@"ﬁdﬁ'&\!ﬂﬂ'i‘”‘c:

-

The following are comments and responses to the letters of the Departmerit of
Finance, dated August 2, 2002, and the Department of Industrial Relations, dated August
7, 2002, regardmg the ongmal test claun as submitted by CSAC-ELA and the County of
Tehama. :

A. Department of Finance's- Comments

“As the result of our review, we haVe concluded that the statute may hgve resulted
in 2 new state mandated prograrn and cost on the claimant by expandmg the preeumphon :
that tuberculosis oceurring dunng the employee § service penod arose olt of or in the
cotrse of employineiit. If the Commission reaclies the safie concluswn at its hearmg on
the mattef, the nafire and extent of the specific activities required can be addressed in the
parameters and ‘guidelines which will then have to be developed for the program

The Departrnent of Finance has taken the positioh that a new state-mandated
program may exist and thus is not in opposmon to the posmon of the claimants.

B. Department of Industrial Relations Comments

1. The Department of Industrial Relations, in its consolidated response,

makes a number of points t0 support its position that the TB presumptlon is not a new
program

a. " Public’ entltles can only recover costs from a new program or
increased service inan ex1st1ng progra.m
b. The “statute in questwn creates & rebuttable presumptxon in

_furtherance of the public pohoy “to prov:de addlttonal compensatlon beneﬁts to certain

public employees Who prov:de vital and hazardous services.” (Cltmg thon V. WCAB
(1990) 218 Cal. App. 3d 980, 987 )

c. Workers Compensatlon beneﬁts are not relmbu.rsable state_“

mandates unless they are “prograts’ ‘that oarry ‘out the” govemmental “funétion. of T

prowdlng services 1o the pubhc ot laws which, to m:xplement a state pohcy, 1mpose
unique requuements on '18¢al governiients and dé fot'apply generally to all’ fésidents and

entities in the land.” (Citing ounty of Los Angeles V. State of Cahform a (1987) 43
Cal.3d 46,56.)

d  An increased cost in employee compensatlon is not an mcreased
cost in providing services t6 the public. (Citing City of RlCI’l.ITlOIld V. Commzssmn on
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State Mandateg (1998) 64 Cal. App 4 1190 1196 and City of Sacramento v. State of

California (1990) 50 Cal.3d 51.). 9
: e. The state does not have to prowde workers’ compensauon benefits

to employees of local government. By law, that responsibility lies with the employer.

Thus the state did not shift a financial burden onto local government nor is the new
presumptlon a new program.

The Departrnent properly stated the law regarding when a mandate is
compensabie and when it is not. Its application of law to the facts, however, is faulty.
The change in the burden of proof as set forth in Labor Code section 3212.6 is not a new
program but is, instead, a higher level of service within an existing program.

The Department rehes on severa] cages wherein a change in law created changes

and increased costs to local government -In each case, the courts found against the

existence of a reimbursable state mandate. Yet, these cases had something in common

and can be distinguished from the statute in question. In-County of Los Angeles, the

challenge was made to a statute that increased workers’ compensation benefits to all )

workers rega:dless of whether the- employer was. a public or private entity. Cleaily, this

is not a statte that imposes a unique reqmrement on local government. City of

Sacraniento also concerned changes made due to a federal law that extended mandatory

unemployment insurance to state and local government and. non-proﬁt éntities. Again,

not a reqmrement umque to local govemment F mally, C1gg of Richmond elirhinated an

exCeption available only to local govermnents whereby safety members’  surviving

spouses would not be able to obtain double death benefits. Although this elimination of

the exception created new costs for the city, it essentially placed the city in the same
* position &5 other: employers Therefore. there was no reimbursable state mandate. In.the

instant case, however, the shift in the burden of proof is not a law of general application,

applies uniquely to local government and does not place local governrnent on equal
footing with other employers.

“The Department reliance on Coungg of Los Anpgeles for support of jts proposmon )

against réimbursement is nnsplaced Indeed, the Department actually succeeds in

supporting the claimant's position in favor of reimbursement. through the analysis of ‘
Coung of Los Angeles read in combination with the. pnor case, Z1pton The Department

states that Workers compensat:on beneﬁts are only rembmsable if they: involve “laws
- and do not apply generally to a.ll re51dents and ent1t1es in. the land " Lookmg to prton we

find that state policy, which is “to prov1de additional compensahon benefits to certain

public employees who . prov1de vital and hazardous serviges.” This is a unique

reqmrernent on local govemments who must now prov1de a thher level:of service, in the;. -

form of absorblng wlth anreased ‘workers, compensatlon ‘claims, for a unique group of

.....

‘ employees that are not on pa.r w1th all re31dents and entities in the, Iand

Moreover, this Commission s already found similat presumptxons reimbursable.
Chapter 1568, Statutes of 1982 added Labor Code §32]2.1 creating a presumption of 9
cancer in favor of’ ﬁreﬁghters only. A claim was filed with this COIIlIIllSSlOIl See

R ¢ T e e tae it —_—_ reum AT TE
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Firefighter’s Cancer Presumption, SB 90-4081. The matter was resolved with a
reimbursement rate of fifty per cent. Chapter 1171, Statutes of 1989, extended the
presumption to peace officers. See Cancer Presumption, Peace Officers, CSM-4416.
That matter resolved at the same reimbursement rate. This current claim involves a
similar presumpticn as applied to a similar class of employees and should be found Just
as reimbursable.

2. The Department explzuns that the presumption only shifts the burden of
proof and does not create new mJunes that were not otherwise compensable The
example to illustrate the point is “a hepatms infection contracted in the course of
employment by a law enforcement officer is & compensable injury under the workers’
compensation laws, regardless of Labor Code section 3212.8’s presumption.”

To paraphrase an old. philosophical debate If a man chops down a protected tree
in a forest, and there is no one around to hear, will he be charged with & crime? What the
Department has failed to understand is: The issue is one of proof The disease is
compensable if it arose during or in the course of employment. The whole question of
compensability revolves around the issue of how the disease was contracted. Before the

_ presumption, the employee had to prove the infection happened on the job. Now, the

presumption created by Labor Code section 3212.6 places the employer in the position of
having to prove that the infection did not happen on the job. This shift is monumental as
it places the employer is the position of disproving a fact. The only way to rebut the
presumptions is by tracking the employee’s non-work hour movements and contacts for a
several month period. This onerous burden creates compensable injuries that were not
heretofore compensable.

) The Department argues that employers in general have to pay workers’
compensation benefits, not just local governments. Thus higher costs, if any, invelved
with a law of general application is not reimbursable.

Although some of the body of law that is workers’ compensation are laws of
general application, the presumption created by Labor Code section 3212.6 is not. It
applies to a unique class of employees who are unique to local government. As explained
above, the California Supreme Court in County of Los Anpeles found an exception for
reimbursement of certain workers’ compensation programs. The statute in question fits

squarely within that exception.

e g i Tt e & o 5 o o

4. . Finally, that Department states that if this program is reimbursable, the
costs will be difficult to ascertain as they will not involve tangible costs like the purchase
of new equ1pment e e s i s o o e :

The claimants are aware of the difficulties involved with ascertaining the amount
of the reimbursable claim but are confident that such a number can and will be
established. Indeed, there is precedence for establishing a reimbursement rate as noted
above regarding the prior claims of the cancer presumptions.
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CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. 1 declare under penalty of perjury under the laws of
the State of Californie that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this Zt gﬂﬁay of August, 2002, at Sacramento, California, by:

-

Gina C, Dean,
Management Analyst
CSAC Excess Insurance Authority
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CERTIFICATION

The foregoing facts are known to me personally and if so required; I could and wouid

" testify to the statements made herein. I declare under penalty of perjury under the laws of

the State of California that the statements made in this document are triie and complete to
the best of my personal knowledge-and as to all matters, I believe them to be true.

Executed this?/1" day of August, 2002, &t Red Bluff, Californie, by:

P..lchard Robmson, RN ""’ ~
County Admlmstrahve Ofﬁcer
County of Teliama
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PROOF OF SERVICE BY MAIL

I, the undersigned, declare as follows:

I am & resident of the County of Sacramento, and I am over the age of 18 years and not a

party to the within action. My place of employment is 4320 Auburn Bivd., Suite 2000,
Sacrament'o, CA 95841. .

onAugustiff’ 2002, Iserved:.

RESPGNSE TO BEPARTMENT OF FINANCE

AND DEPARTN]ENT OF INDUSTRIAL RELA.TIONS
- On Ongmal Test Claim
Chapter 683, Statutes of 1995 and Chapter 802, Statutes of 1996
Labor Code Section 3212.6
Claim no. CSM-01-TC-23

Tuberculosis Presumption for Firefighters, Jail Guards and Correctional O_ﬁicers

by placing & true copy thereof in an envelope addressed to each of the persons ﬁsted on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied
States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of California,fhat the
foregoing is true and correct, and that this declaration was executed this S  'day of

August, 2002, at Sacramento, California.

ﬁeclarant / /
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Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr, William Ashby

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Glenn Hass, Bureau Chief
State Controller’s Office
Division of Accounting & Reporting
3301 C Street, Suite 500
. Sacramento, CA 95816

Mr. Jim Spano

State Controller’s Office
Division of Audits

300 Cepitol Mall, Suite 518
Sacramento, CA 95814

Ms. Jennifer Osborn, Principal Program Budget Analyst
Department of Finance

915 L Street

Sacramento, CA 95814

Executive Director

California State Firefighters’ Association
2701 K Street, Suite 201

Sacramento, CA 95816

Executive Director ‘
California Peace Officers® Association
'1455 Response Road, Suite 190
Sacramento, CA 95815

+r——-~Chief of Fire Prevention

State Fire Marshall
CDF/State Fire Training
1131 S Street

Sacramento, CA 94244 |

Clye7
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Mr. Leonard Kaye, Esq,

County of Los Angeles
Auditor-Controller's Office

500 West Temple Street, Room 603
Los Angeles, CA 90012 '

Mr. George P. Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10" Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244-2460

Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

M. Richard W. Reed

Assistant executive Director

Commission on Peace Officers Standards and Training
Administrative Services Division

1601 Alhambra Blvd.

Sacramento, CA 95816

‘Ms. Carol Berg
Bducation Mandated Cost Network
LT 1121 L Street; Suite 1060
e g cramento, CA- 95814

Mr, Keith B. Peterson, President
Six Ten and Associates
5252 Balboa Avenue; Suite 807
San Diego, CA 92117
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RESPONSE TO DEPARTMENT OF FINANCE

AND DEPARTMENT OF INDUSTRIAL RELATIONS
On Original Test Claim
Chapter 883, Statutes of 2000

Labor Code Section 3212.9 , - :
Claim no. CSM-01-TC-24 RECE"’ED
- AUG 3 ¥ 2
Meningitis Presumption for Law Enforcement and Firefig htéré MMISSION ON
STATE MANDATES

The foliowing‘ are comments and responses to the letters of the Department of
Finance, dated July 31, 2002, and the Department of Industrial Relations, dated August 7,
2002, regarding the original test claim as submitted by CSAC-EIA and the County of
Tehama. '

A, Department §f Finance’s Comments

“As the result of our review, we have concluded that the statute may have resulted
- in a new state mandated program and cost on CSAC-EIA and the County of Tehama by
establishing a presumption that meningitis occurring during the employee’s service
period arose out of and in the course of employment. This statute places the burden of
proof on the local agencies rather than the individual who contracted the disease: If the
Commission reaches the same conclusion at its hearing on thé matter, the nature and
extent of the specific activities required can be addressed m the parameters and
guidelines wlnch will then have to be developed for the program.”

The Department of Finance has taken the position that a new state-mandated
program may exist and thus is not in opposition to the position of the claimants.

B. Department of Industrial Relations Comments

1. The Department of Industrial Relations, in its consolidated response,

makes a number of points to support its position that the meningitis presumption is not a
new program:

a. Public entities can only recover costs from a new program . or
increased service in an existing program.
b. The statute in question creates a rebuttable presumptlon in

‘furtherance of the public policy “to provide additional compensation benefits to certain
public employees who provide vital and hazardous services.” (Citing Zipton v. WCAB
(1990) 218 Cal.App.3d 980, 987.)

C. Workers® Compensation benefits are not reimbursable state
mandates unless they are “programs that carry out the governmental function of
providing services to the public, or laws which, to implement a statz policy, impose
unique requirements on local governments and do not apply generally to all residents and

entities in the land.” (Citing County of Los Angeles v. State of California (1987) 43
Cal.3d 46, 56.) ‘
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d. An increased cost in employee compensation is not an increased
cost in providing services to the public. (Citing City of Richmond v. Commission on
State Mandates (1998) 64 Cal.App.4™ 1190, 1196 and City of Sacramento v. State of
California (1990) 50 Cal.3d 51.)

e. The state does not have to provide workers’ compensation beneﬁts
to employees of local government. By law, that responsibility lies with the employer.
~ Thus the state did not shift a financial burden onto local government nor is the new
presumption, a new program. :

The Department properly stated the law regarding when a mandate is
compensable and when it is not. Its application of law to the facts, however, is faulty.
The Depaitment filed a consolidated response to the five related test claims filed by the
claimants.” This presumption differs from the others because it is not an expansion of an
already existing presumption, This presumption is newly created in Labor Code section
3212.9 and therefore is & new program. If the change, however, is seen as part of the
workers’ compensation program as a whole, then Labor Code section 3212.9 is not a new
program but is, instead, a higher level of service within an existing program.

The Department relies on several cases wherein a change in law created changes
and increased costs to local govemnment. In each case, the courts found against the
existence of a reimbursable state mandate. Yet, these cases had something in common
and can-be distinguished from the statute in question. In County of Los Angeles, the
challenge was made- to a statute that increased workérs’ compensation benefits to all
workers regardless of whether the ernployer was a public or ptivate entity, Clearly, this
is not a stitute that imposes a unique requirement on local government. City of
Sacramento also concerned changes made due to a federal law that exténded mandatory
unemployment insurance to state and local government and non-profit entities. Again,
not a requirement unique to Jocal government. Finally, City of Richimond eliminated an
exception available -only to local governments whereby safety members’ surviving
spouses would not be able to obtain double death benefits. Although this elimination of
the exception created new costs for the city, it essentially placed the city in the same
position as other employers. Therefore there was no reimbursable state mandate. In the
instant case, however, the shift in the burden of proof is not a law of peneral application,
applies uniquely to local povernment and does not place local government on equal
footing with other employers.

The Department’ reliance on County of Los Angeles for support of its proposition
against reimbursement is misplaced. Indeed, the Department actually succeeds in
supporting the claimant’s position in favot 6f reimbursement through the analysis of

County of Los Angeles read in combination with the prior case, Zipton. The Department
states that workers’ compensation benefits are only reimbursable if they involve “laws
which, to implement a state policy, impose unique reqmrements on local governments
and do not apply generally to all residents and entities in the land.” Looking to Zinton we
find that state policy, which is “to provide additional compcnsatwn benefits to certain
public employées who provide vital and hazardous services’ This is a unmique
requirement on local governments who must now provide a higher level of service, in the
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~ form of absorbing with increased workers compensation claims, for a unique group of
employees that are not on par with all residents and entities in the land.

Moreover, this Commission has already found similar presumptions reimbursable.
Chapter 1568, Statutes of 1982 added Labor Code §3212.1 creating a presumption of
cancer in favor of firefighters only. A claim was filed with this Commission. See
Firefighter's Cancer Presumption, SB 90-4081. The matter was resolved with a
reimbursement rate of fifty per cent. Chapter 1171, Statutes of 1989, extended the
presumption to peace officers. See Cancer Presumption, Peace Officers, CSM-4416,
That matter resolved at the same reimbursement rate. This current claim involves a
similar presumption as applied to a similar class of employees and should be found just
as reirnbursable.

2. The Department explains that the presumption only shifis the burden of
proof and does not create new inmjuries that were not otherwise compensable. The
example to illustrate the point is “a hepatitis infection contracted in the course of
employment by a law enforcement officer is a compensable injury under the workers’
compensation laws, regardless of Labor Code section 3212.8°s presumption.”

. To paraphrase an old philosophical debate: If a man chops down a.protected tree
in'a forest, and there is no one around to hear, will he be charged with a cime? What the
Department has failed to understand is: The issue is one of proof. The disease is
compensable if it arose during or in the course of employment. The whele question of
compensability revolves around the issue of how the disease was contracted. Before the
presumption, the employee had to prove the infection happened on the job. Now, the
presumpticn created by. Labor Code section 3212.9 places the employer in the position of
having to prove that the infection did not happen on the job. This shift is monumental as
it places the employer is the position of disproving a fact. The only way to rebut the
presumptions is by tracking the employee’s non-work hour movements and contacts for a
several month period. This onerous burden creates compensable injuries that were not
heretofore compensable.

3. The Department argues that employers in general have to pay workers’
compensation benefits, not just local governments. Thus higher costs, if any, involved
with a law of general application is not reimbursable.

Although some of the body of law that is workers’ compensation are laws of
general application, the presumption created by Labor Code section 3212.9 is not. It
applies to a unique class of employees who are unique to local government. -As explained
above, the California Supreme Court in County of Los Angeles found an exception for
reimbursement of certain worlkers® compensation programs. The statute in question fits
squarely within that exception.

4, Finally, that Department states that if this program is reimbursable, the
costs will be difficult to ascertain as they will not involve tangible costs like the purchase
of new equipment.

- 201




The claimants are aware of the difficulties involved with ascertaining the amount @
of the reimbursable claim but are confident that such a number can and will be
established. Indeed, there is precedence for establishing a reimbursement rate as noted
above regarding the prior claims of the cancer presumptions.
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CERTIFICATION

The foregoing facts ‘are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this ﬂfh day of August, 2002, at Sacramento, California, by:

Gina C. Dean,
Management Analyst
CSAC Excess Insurance Authority
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CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 2 ] ! day of st, 2002, at Red Bluff, California, by:

AN (ORES
Richard Robinson, -
County Admirnistrative Officer

County of Tehama
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PROOF OF SERVICE BY MAIL

1, the undersigned, declare as follows:

I am a resident of the County of Sacramento, and I am over the age of 18 years and not a

party to the within action. My place of employment is 4320 Auburm Blvd,, Suite 2000,
Sacramente, CA 95841

On August & , 2002, 1 served:

RESPONSE TO DEPARTMENT OF FINANCE
AND DEPARTMENT OF INDUSTRIAL RELATIONS
On Original Test Claim
Chapter 883, Statutes of 2000
Labor Code Section 3212.9
Claim no. CSM-01-TC-24

Meningitis Presumption for Law Enforcement and Firefighiers

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied
States mail at Sacramento, Californig, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of Californjg, that the
foregoing is true and correct, and that this declaration was executed this ﬁ ay of

A\lgllSt, 2002, at Sacramento, California.

\—’ﬁéclarant / / -

205




Legislative Analyst’s Office
Attention: Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814 .

Mr. William Ashby

State Controller’s Office

Division of Accounting & Reporting
3301 C Strest, Suite 500
Sacramento, CA 95816

Mr. Glenn Hass, Bureau Chief

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Jim Spano

State Controller’s Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Ms. Jenmifer Osborn, Principal Program Budget Analyst
Department of Finance

915 L Street

Sacramento, CA 95814

Executive Director '
California State Firefighters® Association
2701 K Street, Suite 201

. Sacramento, CA 95816

Executive Director

California Peace Officers® Association
1455 Response Road, Suite 190
Sacramento, CA 95815 ‘

Chief of Fire Prevention
State Fire Marshall
CDF/State Fire Training
1131 S Street
Sacramento, CA 94244
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@ Mr. Leonard Kaye, Esq.
County of Los Angeles
Auditor-Controller’s Office
500 West Temple Street, Room 603
Los Angeles, CA" 90012

Mr. George P. Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10® Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244.2460

ﬂ Commissioner _
" California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

Mr. Richard W, Reed

Assistant executive Director

Commission on Peace Officers Standards and Training
Administrative Services Division

1601 Alhambra Blvd,

Sacramento, CA 95816

Ms. Carol Berg

Education Mandated Cost Network
1121 L Street; Suite 1060
Sacramento, CA 95814

Mr. Keith B. Peterson, President
Six Ten and Associates .
5252 Balboa Avenue; Suite 807
San Diego, CA 92117
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EXHIBIT E

Hearing Date: September 27, 2007

@ JAMANDATES\2001\c\01 -te-20\dse.doo
ITEM
TEST CLAIM
DRAFT STAFF ANALYSIS

Labor Code Sections 3212.6, 3212.8, and 3212.9

Statutes 1995, Chapter 683
Statutes 1996, Chapter 802
Statutes 2000, Chapter 883
Statutes 2000, Chapter 490
Statutes 2001, Chapter 833

Presumption of Causation in Workers’ Compensation Claims
(01-TC-20, 01-TC-23, 01-TC-24)

County of Tehama and California State Association of Counties-Excess Insurance Authority
(CSAC-EIA), Claimants

EXECUTIVE SUMMARY
Background '

This consolidated test claim addresses evidentiary presumptions in workers compensation cases

@ . given to certain members of police, sheriff’s and fire departments and inspectors or investigators
of a district attorney’s office that develop tuberculosis, hepatitis and other blood-borne infectious
diseases, or meningitis during employment.

The County of Tehama and CSAC-EIA, a joint powers authority formed by and for California
counties for insurance and risk management purposes, filed the consolidated test claims,
Hepatitis and Blood-Borne Illnesses Presumption (01-TC-20), Tuberculosis Presumption for
Firefighters, Jail Guards, and Correctional Officers (01-TC-23), anid Meningitis Presumption
Jfor Law Enforcement and Firefighters (01-TC-24), seeking reimbursement for costs incturred by
CSAC-EIA and its member counties.

Generally, before an employer is liable for payment of workers’ compensation benefits, the
employee must show that the injury arose out of and in the course of employment, and that the
injury was proximately caused by the employment. The burden of proof is normally on the
employee to show proximate cause by a preponderance of the evidence.

The Legislature eased the burden of proving industrial causation for certain public employees
that provide vital and hazardous services by establishing a series of evidentiary presumptions for
certain “injuries.” Here, the test claim statutes, Labor Code sections 3212.6, 3212.8, and 3212.9,
provide these evidentiary presumptions to certain employees of police, sheriff’s and fire
departments and inspectors or investigators of a district attorney’s office that develop or manifest
tuberculosis, hepatitis or other blood-borne infectious disease, or meningitis, during the period of
employment. In these sitnations, the tuberculosis, hepatitis or other blood-borne infectious
disease, or meningitis, is presumed to have arisen out of and in the course of the employment. If

@ the local agency employer decides to dispute the claim, the burden of proving that the “injury”
did not arise out of and in the course of employment is shifted to the employer.

Test Claim 01-TC-20, 0I-TC-23, 01-TC-24
Draft Staff Analysis
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Staff Analysis

Staff finds that CSAC-EIA has standing to pursue the test claim on behalf of its member
counties, but does not have standing to claim reimbursement for its own costs. Under the
principles of collateral estoppel, staff finds that the Second District Court of Appeal’s
unpublished decision on this issue in CSAC Excess Insurance Authority v. C‘ommzsszon on State
Mandates (Dec. 22; 2006, B188169) is blndmg and applies in this case.

Staff further finds that the test claim statutes are not subject to article XIII B, section 6 of the
California Constitution because they do not mandate new programs or higher levels of service on
local agencies within the meaning of article XIII B, section 6. The express language of Labor
Code sections 3212.6, 3212.8, and 3212.9, do not impose any state-mandated requirements on
local agencies. Rather, the decision to dispute these types of workers’ compensation claims and
prove that the injury did not arise out of and in the course of employment remains entirely with
the local agency. Moreover, no court has found that the payment of benefits to local employees
provides an increased level of governmental service to the public, a finding that is required for a
statute fo constitute a new program or higher level of service. '

Conclusion

Staff concludes California State Association of Counties-Excess Insurance Authority does not
have standing to claim reimbursement under article XIII B, section 6 of the California
Constitution, on its own behalf for the costs it incurred as the insurer of its member counties.
However, California State Association of Counties-Excess Insurance Authority does have
standing to pursue test claims for reimbursement on behalf of its member counties.

Staff further concludes that Labor Code section 3212. 6, as amended by Statutes 1995, chapter
683, and Statutes 1996, chapter 802; Labor Code section 3212.8, as added and amended by
Statutes 2000, chapter 490 and Statutes 2001, chapter 833; and Labor Code section 3212.9, as
added by Statutes 2000, chapter 883, are not subject to article XIII B, section 6 of the California
Constitution because they do not mandate a new program or higher level of service on local
agencies.

Recommendation

Staff recommends the Commission adopt this analysis and deny the consolidated test claim. -

Test Claim 01-TC-20, 01-TC-23, 01-TC-24

Draft Staff Analysis
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@ STAFF ANALYSIS

Claimants

County of Tehama and California State Association of Counties-Excess Insurance Authority

(CSAC-EIA)
Chronology .
06/28/02 Co-claimants, County of Tehama and CSAC-EIA, file test claims,
' Hepatitis and Blood-Borne Ilinesses Presumption (01-TC-20),
Tuberculosis Presumption for Firefighters, Jail Guards, and Correctional
Officérs (01-TC-23), and Meningitis Presumption for Law Enforcement
and Firefighters (01-TC-24), with the Commission on State Mandates
(Commission)
07/05/02 " Commission staff issues completeness letters on 01-TC-20, 01-TC-23, and
01-TC-24
07/31/02 The Department of Finance (Finance) files comments on 01-TC-24
08/01/02 Finance files comments on 01-TC-20
08/02/02 Finance files comments on 01-TC-23
i 08/07/02 Department of Industrial Relations (DIR) files consolidated comments on .
. . 01-TC-20, OI-TC 23, and 01-TC-24
@ " 08/30/02 Co-claimants file individual responses on 01-TC-20, 01-TC-23, and
' L 01-TC-24 to comments by DIR and Finance
. 07/15/04 " Commission s_taff issues individual requests for additional information
- | from CSAC-EIA on 01-TC-20, 01-TC-23, and 01-TC-24
08/05/04 CSAC-EIA files individual responses to Commission :staff requests for
- additional information on 01-TC-20, 01-TC-23, and 01-TC-24 _
06/20/07 Commission’s Executive Director consolidates the three test claims based
on common issues, allegatmns and statutes
08/02/07 Commission staff issues draft staff analysxs on consolidated test claim
Background

This consolidated test claim addresses evidentiary presumptions in workers compensation cases
given to certain members of police, sheriff’s and fire departments and inspectors or investigators
of a district attorney’s office that develop tubcrculosm hepatitis and other blood-borne infectious
diseases, or meningitis during employment.

The County of Tehama and CSAC-EIA, a joint powers authority formed by and for California
counties for insurance and risk management purposes, filed the consolidated test claims,
Hepatitis and Blood-Borne Ilinesses Presumption (01-TC-20), Tuberculosis Presumption for
- Firefighters, Jail Guards, and Correctional Officers (01-TC-23), and Meningitis Presumption
Jor Law Enforcement and Firefighters (01-TC-24), seeking reimbursement for costs incurred by
0 CSAC-EIA and its member counties.

Test Claim 01-TC-20, 01-TC-23, 01-TC-24
Draft Staff Analysis
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In the usual workers’ compensation case, before an employer can be held liable for benefits, the
employee must show that the injury arose out of and in the course of employment, and that the
injury is proximately caused by the employment.! Although the workers’ compensation law

- must be “liberally construed” in favor of the injured employee, the burden is normally on the
employee to show proximate cause by a preponderance of the evidence.? If liability is
established, the employee is entitled to compensation for the full hospital, surgical, and medical -
treatment, disability indemnity, and death benefits, as defined and calculated by the Labor Code.?

As early as 1937, the Legislature began to ease the burden of proof for purposes of liability for
certain public employees that provide “vital and hazardous services” by establishing a
presumption of industrial causation; that the injury arose out of and in the course of
employment.* The presumptions have the effect of shifting to the employer the burden of proof
as to the nonexistence of the presumed fact. Thus, the employer has the burden to prove that the
employee’s injury did not arise out of or in the course of employment.’

Labor Code section 3208, which was last amended in 1971, defines “injury” for purposes of
workers’ compensation as “any injury or disease arising out of the employment.” As described
below, this definition of “injury” intludes tuberculosis, hepatitis, and meningitis.

Test Claim Starutes

Labor Code section 3212.6 provided that “injury” includes tuberculosis for purposes of workers’
compensation claims brought by certain members of police and sheriff’s departments and
inspectors or investigators of a district attorney’s office, when the tuberculosis develops or
manifests itself during a period that the member is in service with his/her department or office.
In addition, the tuberculosis shall be presumed to drise ot of and in the course of employment, if
the tuberculosis develops or mamfests itself"during a period wl'ule these employees are in service
of that department or office.® This presumption may be rebutted.” In 1995, Labor Code section
3212.6 was amendedto extend this rebuttable presumption of industrial causation to certain
members of fire departments In 1996, Labor Code section 3212.6, was amended again to
extend the rebittable presumptmn of industrial causation of tuberculosm to prison and jail
guards, and eorrectlonal ofﬁeers employed by & public agency

Labor Code section 3212.8 was added in 2000, and provides that, for the purposes of workers’
compensation, “injury” includes hepatitis for certain members of police, sheriff’s, and fire

' Labor Code section 3600, subdivisions (2)(2) and (3).

2 Labor Code sections 3202, 3202.5.

3 Labor Code sections 4451, et seq.

4 Zipton v, Workers' Comp. Appeals Bd. (1990) 218 Cal.App.Sd 680, 987.
3 Id. at page 988, footnote 4. -

¢ Statutes 1976, chapter 466, section 6.

7 Ibid.

¥ Statutes 1995, chapter 683,

? Statutes 1996, chapter 802.

: Test Claim 01-TC-20, 01-TC-23, 01-TC-24
Draft Staff Analysis
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departments when any part of the hepatitis develops or manifests itself during the period of
employment. In such cases the hepatitis shall be presumed to arise out of and in the course of
employment. 1% This presumption may be rebutted, however, the employer cannot attribute the
hepatitis to any disease existing prior to its development or manifestation.'’ In 2001, Labor
Code section 3212.8 was amended by replacing “hepatitis” with “blood-borne infectious
disease,” and thus, providing a rebuttable presumption for more biood related “injuries.”"

Labor Code section 3212.9 was added in 2000, and provides that, for the purposes of workers’
compensation, “injury” includes meningitis for certain members of police, sheriff’s and fire
departments and inspectors-or investigators of a district attome:?"s office, when the meningitis
develops or manifests itself during the period of employment." In such cases, the meningitis
shall be presumed to arise out of and in the course of employment.'* As with Labor Code
sections 3212.6 and 3212.8, the presumption created by Labor Code section 3212.9 is rebuttable.

All test claim statutes provide that the compensation which is awarded for tuberculosis/hepatitis
and blood-borne infectious disease/meningitis shall include full hospital, surgical, medical
treatment, disability indemnity, and death benefits as provided by California workers’
compensation laws. : ‘

Related Test Claims and Litigation

Although not having precedential effect, the Second District Court of Appeal, in an unpublished
decision for CSAC Exces§ Insurance Authority v. Commission on State Mandates, Case No.
B188169, upheld the Commission’s decisions to deny related test claims entitled Cancer
Presumption for Law Enforcement and Firefighters (01-TC-19), Lower Back Injury Presumption
for Law Enforcement (01-TC-25), and Skin Cancer Presumption for Lifeguards (01-TC-27),
which addressed issues identical to those -raised in the current consolidated test claim.

In the test claim entitled Cancer Presumption for Law Enforcement and Firefighters, CSAC-EIA
and the County of Tehama alleged that-Labor Code section 3212.1, as amended by Statutes 1999,
chapter 595, and Statutes 2000, chapter 887, imposed state-mandated costs for which
reimbursement is required under article XIII B, section 6. Under the 1999 amendment to section
3212.1, the employee need only show that he or she was exposed to a known carcinogen while in
the service of the employer. The employer still has the right to dispute the employee’s claim as
it did under prior law. But when disputing the claim, the burden of proving that the carcinogen is
not reasonably linked to the cancer is shifted to the employer. The 2000 amendment to Labor
Code section 3212.1 extended the cancer presumption to peace officers defined in Penal Code
section 830.37, subdivisions (a) and (b); peace officers that are members of an arson-
investigating unit or are otherwise employed to enforce the laws relating to fire prevention or fire
suppression. '

1® Statutes 2000, chapter 490,
" 1bid,
12 Statutes 2001, chapter 833.
1 Statutes 2000, chapter 883.
' bid.

Test Claim 01-TC-20, 01-TC-23, 01-TC-24
Draft Staff Analysis
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In the test claim entitled Lower Back Injury Presumption for Law Enforcement, CSAC-EIA and

the County of Tehama alleged that. Labor Code section 3213.2, as added by Statutes 2001, @
chapter 834, imposes a reimbursable state-mandated program. Labor Code section 3213.2

provides a rebuttable presumption of industrial causation to certain publicly employed peace

officers who wear a duty belt as a condition of employment and, either during or within a

specified period after termination of service, suffer a lower back injury.

In the test claim entitled Skin Cancer Presumption for Lifeguards, the City of Newpoart Beach
alleged that Labor Code section 3212.11, as added by Statutes 2001, chapter 846, imposes a
reimbursable state-mandated program. Labor Code section 3212.11 provides a rebuttable
presumption of industrial causation to certain publicly employed lifeguards who develop skin
cancer during or immediately following their employment.

The Commission denied each test claim finding that pursuant to existing case law interpreting
article XIII B, section 6, the statutes do not mandate new programs or higher levels of service on
local agencies.'®

On December 22, 2006, the Second District Court of Appeal issued its unpublistied decision in
CSAC Excess Insurance Authority v. Commission on State Mandates, affirming the
Commission’s decision that the 1999, 2000, 2001 additions and amendments to Labor Code
section 3212.1, 3212.11, and 3213.2, do not constitute reimbursable state-mandated programs
within the meaning of article XIII B, section 6 of the California CO;1sti"u(1ti01‘1.'6 Final judgment
in the case was entered on May 22, 2007."7 In its decision affimrming the Commission’s finding
that the test claim statutes did not constitute reimbursable state-mandated programs, the Second
District Court of Appeal found:

¢ CSACEIA did not have standing as a claimant under article XIII.B, section 6, in its own
right, but did have standing to seek reimbursement on behalf of its member counties.

s  Workers' compensation is not a program administered by local governments, as a result,
the test claim statutes® presumptions of industrial causation do not mandate a new
program or higher lével of service within an existing program, even assuming that the test
claim statutes' presumptions will impose increased workers' compensation costs solely on
local entities. ' '

» Costs alone do not equate to a higher level of service within the meaning of _
article XIII B, section 6, even if paid only by local entities and not the private sector. The
service provided by the counties represented by CSAC-EIA and the city, workers'
compensation benefits to its employees, is unchanged, The fact that some employees are
more likely to receive those benefits does not equate to an incréased lével of service
within the meaning of article XIII B, section 6. '

15 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727 (Kern High
School Dist)); San Diego Unified School Dist. v. Commission on State Mandates (2004) 33
Cal 4th 859; City of Richmond v. Commission on State Mandates (1998) §4 Cal.App.4th 1190.

16 Exhibit E, Supporting Documentation, CSAC Excess Insurance Authority v. Commission on
State Mandates, Second District Court of Appeal, Case No. B188169 (Unpubl. Opn.). !

'7 Exhibit E, Supporting Documentation, Judgment.

Test Claim 01-TC-20, 01-TC-23, 01-TC-24
Draft Staff Analysis

-

214




Claimant’s Position

Co-claimants, County of Tehama and. CSAC-EIA, contend that the test claim statutes constitute a
reimbursable state-mandated pregram within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514.

Co-claimants assert that Labor Code sections 3212.6, 3212.8, and 3212.9, create and/or expand
compensable injuries under workers’ compensation, provide presumptions of industrial
causation, and restrict arguments to rebut those presumptions.

Co-claimants conclude in each test claim:

The net effect of this legislation is to cause an increase in workers’ compensation
claims for [tuberculosis/hepatitis and blood-bome infectious diseases/meningitis],
and decrease the possibility that any defenses can be raised by the employer to
defeat the claims. Thus, the total costs of these claims, from initial presentation to
ultimate resolution are reimbursable.

Department of Kinance’s (Finance) Position

The Department of Finance filed comments on July 31, 2002, Aungust 1, 2002, and
August 2,1 82002, concluding that the test claim statutes may create a reimbursable state-mandated
program.

Depaf%ment of Industrial Relations (DIR) Position

The DIR contends that the test claim statutes are not reimbursable state-mandated programs
within the meaning of article XIII B, section 6.of the California Constitution. The DIR asserts
that the presumption of industrial causation available for certain members of police; sheriff’s and
fire departments and inspectors or investigators of a district attorney’s office does notresult in a
new program or higher level of service for the following reasons:

1."?_”:Local governments are not required to accept all workers’ compensation claims. They
have the option to rebut any claim before the Workers’ Compensation Appeals Board by

presenting a preponderance of évidence showing the non-ex1stence of industrial
causation,

2. Statutes mandating a higher level of compensation to local government employees, such
as workers’ compensation benefits, are not “new programs” whose costs would be
subject to reimbursement under article XTI B, section 6.

3. There is no shift of a financial burden from the State to local govcmmerits because local
governments, by statute, have always been solely hable for providing workers’
compensation benefits to their employees,'”

18 Exhibit B.
1% Exhibit C.

Test Claim 01-TC-20, 01-TC-23, 01-TC-24
Draft Staff Analysis
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Discussion

The courts have found that article X1II B, section 6 of the California Constitution? recognizes
the state constitutional restrictions on the powers of local government to tax and spend.*' “Its
purpose 1s to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII'A and XIII B
impose.”* A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.>® In addition, the required activity or task must be new, constituting a “new program,” and
it must create a “higher level of service” over the previously required level of service.2

The courts have defined a “program” subject toarticle XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unigue requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.”” To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%a] requirements in effect immediately before the enactment of the test claim
legistation.”® A “higher level of service” cccurs when there is “an increase in the actual level or
quality of governmerital services provided.”*’

2 California Constitution, article X1II B, section 6, subdivision (), (as amended by Proposition
1A in Noveniber 2004) provides: “Whenever the Legislature or any state.agency mandates a
new program-or higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the program or-increased
level of service, except that the Legislature may, but need not, provide a subvention of funds for
thé following mandates: (1) Legislative mandates requested by the local agency affected. (2)
Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative
mandates enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.”

2L Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal 4th 727, 735. :

2 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
» Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

% San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.}; Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).

25 San Diego Unified School Dist,, supr&, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 833).

% Sun Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

21 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877.
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Finally, the newly required activity or increased level of service must impose costs mandated by
the state.

The Commission is vested with exclusive authonty fo ad_]udlcate dlsputcs over the existence of
state-mandated programs within the meaning of article XIII B, section 62 In making its
decisions, the Commission must strictly construe articie XIII B, section 6 and not apply it as an
“equltable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue 1: Does CSAC-EIA have standing as a claimant in its own right and/or as a
representative seeking reimbursement-on behalf of its member counties for
this consolidated test claim?

In the CSAC Excess Insurance Authority case, ihe Second District Court of Appeal held that
CSAC-EIA did not have standing as a claimant in its own right under article XIII B, section 6.
The court reasoned that CSAC-EIA, as a joint powers authority, does not constitute a “local
agency” or “special district” as defined by Government Code sections 17518 and 17520, and.
therefore, is not eligible to claim reimbursement of costs under article XIII B, section 6, The
court also held that CSAC-EIA did have standing to seek reimbursement on behalf of its member
counties. The court reasoned that because the joint powers agreement expressly authorized
CSAC-EIA to exercise all of the powers common to counties in California, to do all acts
necessary for the exercise of those powers, and to sue and be sued in its own name, the joint
powers agreement authorized CSAC-EIA to bring test claims on behalf of its member counties,
each of which qualifies as a local agency to bring-a test claim under Government Code
sectionz17518. ‘

" As an unpublished opinion, the CSAC Excess Insurance Authority decision of the Second District
Court of Appeal may not be cited as a binding precedential decision in this staff analysis unless it
is relevant under the doctrine of collateral estoppel.®' Collateral estoppel precludes a party from
re-litigating the matters previously litigated and determined in a prior proceeding and makes the
decision’on the matter in the prior proceeding binding in the subsequent matter. In order for
collateral estoppel to apply, the following elements must be satisfied: (1) the issue necessarily
decided in the previous proceeding is identical to the one that is currently being decided; (2) the
previous proceeding terminated with a final judgment on the merits; (3) the party against whom
collateral estoppel is asserted is a party to or in privity with a party in the previous proceeding;
and (4) the party agamst whom the earlier decision is asserted had a full and fair opportunity to
litigate the issue.*> For the reasons below, staff finds that the elements of ¢ollateral estoppel are

*8 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1263, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

* Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

30 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

3 California Rules of Court, Rule 8.1115.
32 Roos v. Red (2006) 130 Cal.App.4th 870, 879-880.
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satisfied in this case. Thus, the court’s holding in CSAC Excess Insurance Authority, that CSAC-

EIA does not have standing to pursue the claims on its own behalf for the costs it incurred as the e
insurer of the member counties and that CSAC-EIA does have standing to pursue the claims on

behalf of its member counties, is binding and applies to this staff analysis.

For purposes of collateral estoppel issues are 1de.nt1cal when the factual allegations at issue in
the previous and current proceeding are the same.* The issue presented in here is the same issue
in the CSAC-Excess Insurance Authority case; whether CSAC-EIA has standing to pursue the
claims on its own behalf for the costs it incurred as the insurer of its member counties and/or
pursue test claims on behalf of its member counties. On May 22, 2007, the CSAC Excess
Insurance Authority case terminated with a final judgment on the merits. Furthermore, CSAC-
EIA is a party involved in both the CSAC Excess Insurance Authority case and the consolidated
test claim at issue here. Moreover, the parties in the CSAC Excess Insurance Authority case,
specifically CSAC-EIA, had a full and fair opportunity to litigate the standing issue before the
court. Thus, staff finds that the court’s holding in CSAC Excess Insurance Authority applies to
Presumption of Causation in Workers' Compensation Claims (01-TC-20, 01-TC-23, and
01-TC-24), the consolidated test claim at issue here.

 Staff concludes CSAC-EIA does not have standing as a claimant in its own right, however,
CSAC-EIA does have standing as a representative seeing relmbursement on behalf of its member

- counties for this consolidated test claim.

Issue 2: Do Labor Code sections 3212.6, 3212.8, and 3212.9, as added and amended in
1995, 1996, 2000, and 2001, constitute a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California
Conshtutmn‘?

The case Iaw is clear that even though a statute is add:essed only to local government-and
imposes new costs'on them, the statute may not constitute a reimbursable state-mandated
program under article XIII B, section 6.* It is well-established that local agencies are not
entitled to reimbursement for all increased costs, but only those resulting from a new program or
higher leve] of service mandated by the state.*® The costs identified by claimant for the test
claim statutes are the total costs of tuberculosis, hepatitis and blood-borne infectious diseases,
and meningitis claims, from initial presentation to ultimate resolution.

Howe"\fer,‘ Labor Code sections 3212.6, 3212.8, and 3212.9, as added and amended in 1995,
1996, 2000, and 2001,?¢ do not mandate local agencies to incur these costs. The statute simply
creates the presumptions of industrial causation for the employee, but does not require a local
agency to provide a new or additional service to the public. The relevant language in Labor

33 Lucido v. Superior Court (1990) 51 Cal.3d 335, 342.

34 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859 876-
877; County of Los Angeles v. Commission on State Mandates (2003) 110 Cal. App.4th 1176,
1190; City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, 1197.

38 Kern High School Dist., supra, 30 Cal.4th 727, 735-736.

3 Labor Code section 3212.6, amended by Statutes 1995, chaptcr 638, and Statutes 1996,
chapter 802, Labor Code section 3212.8, added and amended by Statutes 2000, chapter 490, and
Statutes 2001, chapter 833, and Labor code section 3212.9, added by Statutes 2000, chapter 883,
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Code sections 3212.6, 3212.8, and 3212.9, as they existed following 1996, 2001, and 2000,
respectively, state that:

The [tuberculosis/blood-borne infectious disease/meningitis] so developing or
manifesting itself [in those cases] shall be presumed to arise out of and in the
course of the employment [or service]. This presumption is disputable and may
be controverted by other evidence, but unless so controverted, the appeals board is
bound to find in accordance with it. This presumption shall be extended to a
[person] following termination of service for a period of three calendar months for
each full year of [the reqmsﬂe] service, but not to exceed 60 months in any

" circumstance, commencing with the last date actually worked in the specified
capacity. (Emphasis added.)

These statutes authorize, but do not require, local agencies t6 dispute the claims of injured
employees. Thus, it i$ the decision made by the local agency to dispute the claim that triggers
any litigation costs incurred. Litigation costs aré not mandated by the state. 3

In addition, the Labor Code sections 3212.6, 3212.8, and 3212.9, on their face, do not mandate
local agencies to pay workers’ compensation benefits to injured employees. Even if the statute
required the payment of increased benefits, the payment of benefits to employees would still
have to constitute a new program or higher level of service. Local agencies, however, have had
the rESponmbﬂlty to pay-workers’ compensation benefits for “any injury or disease arising out of
employment” since 1971. 3% Labor Code section 4850 has further provided special compensation
benefits to injured peace officers and firefighters since 1983, well before the enactment of the
test claim statutes. Thus, the payment of employee benefits is not new and has not been shifted
to local agencies from the state.

Moreover, no court has found that the payment of benefits to local employees provides an
increased level of governmental service to the pubhc a finding that is required for a statute to
constitute a new program or higher level of service.”® Rather, the California Supreme Court and
other courts of appeal have determined that the followmg programs required under law are not
administered by local agencies to provide a service to the public and, thus, réimbursement under
article XIII B, section 6 of the California Constitution is not requiréd: prowdmg workers’
compensation benefits to public employees; provxdmg uncmployment compensatiofi protection
to public employees; increasing Public Employment Retirement System (PERS) benefits to
retired public employées; and paying death benefits to local safety officers urider the PERS and
workers’ compensation systems.

37 Kern High School Dist., supra, 30 Cal.4th 727, 742-743. Furthermore, there is no evidence
that counties and cities are practically compelled to dispute the claims, The statutes do not

impose a substantial penalty for not dlsputmg the claim. (Kern High School Dist., supra, 30
Cal4th at p. 751.)

3 Lahor Code section 3208, as last amended in 1971,
% San Diego Unified School Dist., supra, 33 Cal.4th at page 877.

* County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 57; City of Anaheim v. State
of California (1987) 189 Cal.App.3d 1478, 1484; City of Sacramento v. State of California
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More specifically within the context of workers’ compensation, the Supreme Court decided

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, and, for the first time, defined 9
2 “new program or higher level of service” pursuant to article XIIT B, section 6. Counties were '
seeking the costs incurred as a result of legislation that required local agencies to provide the

' same increased level of workers’ compensation benefits to their employees as private individuals

or organizations. The Supreme Court recognized that workers’ compensation is not a new

program and thus, determined whether the legislation imposed a higher level of service on local
agencies.* ' Although the Court defined a “program” to include “laws which, to implement a

state policy, impose unique requirements on local governments,” the Court emphasized that a

new program or higher level of service requires “state mandated increases in the services

provided by local agencies in existing programs.”

Locking at the language of article XIII B, section 6 then, it seems clear that by
itself the term “higher level of service” is meaningless, It must be read in
conjunction with the predecessor phrase “new program” to give it meaning. Thus
read, it is apparent that the subvention requirement for increased or higher level
of service is directed to state mandated increases in the services provided by local
agencies in existing "programs. né2 :

The Court continued:

The coricern which prompted the inclusion of section 6 in article XIII B was the

perceived attempt by the state to-enact legislation or adopt administrative orders

creating programs to be administered by local agencies, thereby transferring to ]

those agencies the fiscal responsibility for 4Jiar'arvu:.tfnvf.tg services which the state

believed should be extended to the public. . Q

Applying these principles, the Court held that reimbursement for the increased costs of providing
waorkers’ compensation benefits to employees was not required by the California Constitution.
The Court stated the following:

Workers’ compensation is not a program administered by local agencies to
provide service to the public. Although local agencies must provide benefits to
their employees either through insurance or direct payment, they are
indistinguishable in this respect from private employers ... In no sense can
employers, public or private, be considetéd to be administrators of a program of
workers’ compensation or to be providing services incidental to administration of
the program ... Therefore, although the state requires that employers provide
workers’ compensation for nonexempt categories of employees, increases in the

(1990) 50 Cal.3d 51, 67; and City of Richmond v. Commission on State Mandates, supra, 64
Cal.App.4th 1190, 1195.

1 County of Los Angeles, supra, 43 Cal.3d at page 56.
2 Ibid, emphasis added.
3 Id. at pages 56-57, emphasis added.
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cost of providing this employee benefit are not subject to reimbursement as statf-
mandated programs cor higher levels of service within the meaning of section 6. 4

In 2004, the California Supreme Court, in San Diego Unified School Dist., reaffirmed the
conclusion that simply because a statute, which establishes a public employee benefit program,
may increase the costs to the employer, the statute does not “in any tangible manner increase the
level of sex;wce provided by those employers to the public” within the meaning of article XIII B,
section 6. :

These principles apply even though the presumption is granted uniquely to public safety
employees. In the Second District Court of Appeal case of City of Anaheim, the city sought
reimbursement for costs incurred as a result of a statute that temporarily increased retirement
benefits to public employees. The city argued that since the statute “dealt with pensions for
public employees, it unposed unique requirements on local governments that did not apply to all
state residents and entities.”® The court held that reimbursement was not required because the
statute did not impose any state-mandated activities on the city and the PERS program is not a
program administered by local agencies as a service to the pubhc The court reasoned -as
follows:

Moreover, the goals of article XIII B of the California Constitution “were to
protect residents from excessive taxation and government spending ... and
preclude a shift of financial responsibility for carrying out governmental functions
from the state to local agencies. ... Bearing the costs of salaries, unemployment
insurance, and workers’ compensation coverage-costs which all employers must
bear - neither threatens excessive taxation or governmental spending, nor shifts
from the state to a local agency the expense of providing governmental services.”
(County of Los Angeles v. State of California, supra, 43 Cal.3d at p. 61.)
Similarly, City is faced with a higher cost of compensation to its employees. This
is not the same as a higher cost of providing services to the public.*®

The reasoning in City of Anaheim apphes here. Simply because a statute applies uniquely to
local government does not mean that reunbursement is required under article XIII B, section 6.%

Accordingly, staff finds that Labor Code sectmn 3212.6, as amended in 1995 and 1996; Labor
Code section 3212.8, as added and amended in 2000 and 2001; and Labor Code section 3212.9,
as added in 2000, do not mandate new programs or higher levels of service and, thus, do not
constitute reimbursable state-mandated programs within the meaning of article XIII B, section 6
of the California Constitution.

™ Jd at pages 57-58, fu. omitted.
43 San Diego Unified School Dist., supra, 33 Cal.4th at page 875,

%6 City of Anaheim, supra, 189 Cal.App.3d at pp 1483-1484,
7 Id. at page 1484.
* Ibid.

*® San Diego Unified School Dist., supra, 33 Cal.4th at page 877, fn. 12; County of Los Angeles,
supra, 110 Cal. App.4th at page 1190; City of Richmond, supra, 64 Cal:App.4th at page 1197.
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Conclusion

Staff concludes California State Association of Counties-Excess Insurance Authority does not
have standing to claim reimbursement under article XIII B, section 6 of the California
Constitution, on its own behalf for the costs it incurred as the insurer of its member counties.
However, California State Association of Counties-Excess Insurance Authority does have
standing to pursue test claims for reimbursement on behalf of its member counties.

Staff further concludes that Labor Code section 3212.6, as amended by Statutes 1995, chapter
683, and Statutes 1996, chapter 802; Labor Code section 3212.8, as added and amended by
Statutes 2000, chapter 430 and Statutes 2001, chapter 833; and Labor Code section 3212.9, as
added by Statutes 2000, chapter 883, are not subject to article XIII B, section 6 of the California
Constitution because they do not mandate a new program or higher level of service on local
agencies.

Recommendation _
Staff recommends the Commission adopt this analysis and deny the consclidated test claim.

P
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Stephen D. Underwood; Robin Lynn Clauson, Newport Beach City Attorney, and

Aaron C. Harp, Assistant City Attorney, for Plaintiffs and Respondents.

In this appeal from a judgment granting consolidated writ of mandate petitions, we
affirm in part, reverse in part, and reinstate in part the administrative rulings of appellant

Commission on State Mandates (commission).

~ INTRODUCTION
Article X1II B, section 6 of the California Constitution providf:s in relevant part
that “[w]henever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the State shall provide a subvention of funds to
reimburse such local government for the costs of such program or increased level of
service” (article XIII B, section 6). In this appeal, we must decide whether three

workers® compensation statutes (Lab. Code, §§ 3212.1, 3212.11, 3213.2 (the test

sta'mtes)),1 which provide certain pubﬁc]y employed peace officers, firefighters, and
lifeguards with a rebuttable presumption that their injuries arose out of and in the course
of employment, mandated a new program or higher level of service of an existing
program for which reimbursement is required under article XII1 B, section 6.
Respondents CSAC (California State 'Ass_ociation of Countiés) Excess Insurance
Authority (hereafter EIA), a joint powers authority that provides insurance :to its 54

member counties, and City of Newport Beach (city) petitioned for writs of mandate to

All further undesignated statutory references are to the Labor Code.
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vacate the cominission’s denials of their claims for reimbursement of state-mandated
costs created by the test statutes. The commission and the California Department of
Finance (department), which filed a complaint in intervention, opposed the consolidated
writ petitions and demurred on the ground that the EIA Jacked standing. The superior
court overruled the demurrer and entered judgment for the EIA and the city. The superior
court issued a peremp-tory writ of mandate that vacated the comumission’s rulings and
directed it to determine the amount of increased workers’ compensation benefits paid, if
any, by the city and the EIA’s member counties as a result of the presumptions created by
the test statutes.

In this appeal from the judgment by the commission and the department, we

- conclude that the EIA has standing as a joint powers authority to sue for reimbursement .

of staté-mandated costs on behalf of its member counties, We also conclude that because
workerﬁ’ compensaiion is not a‘program administered by local governments, the test

statutes did not mandate a new program or higher level of service of an existing program
for which reimbursement is required under article XIII B, section 6, notwithstanding any

increased costs imposed on local governments by the statutory preswnptions.

BACKGROUND

A. The Administrative Proceedings

The EIA is a joint powers authority. The EIA states that.it “was formed in 1979 to

provide insurance coverage, risk management and related services.to its members in

. accordance with Government Code [section] 998.4. Specifically, with respect to the

issues presented here, the EIA provides both primary and excess workers’ compensation
coverage for member counties, including the payment of claims and losses arising out of
work related injuries.” The EIA’s members include 54 6f the 58 California counties,
According to the EIA, “[e}very California county except Los Angeles, San Francisce,
Orange and San.Mateo [is a member] of the E1A.”

In 2002, the County of Tehama, which is not a party o this appeal, the EIA, and

the city filed test claims with the commission concerning the three test statutes. A “test
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claim” is “the first claim filed with the commission alleging that a particular statute or
executive order imposes costs mandated by the state.” (§ 17521.) The test claims alleged
that each test statute, by creating a presumption of industrial causation in favor of certain
public employees seeking workers’ compensation benefits for work-related injuries,
imposed state-mandated costs for which reimbursement is required under article X111 B.,
section 6. .

In the first test claim, the County of Tehama and the EIA challenged section
3212.1, which grants a rebuttable presumption of industrial causation to certain publicly
employed peace officers and firefighters who, either during or within a specified period
following termination of service; develop cancer, including leukemia, after being exposed
to 2 known carcinogen. Section 3212.1, subdivision (d) allows employers to rebut this
presumption with “evidence that the primary site of the cancer has been establistied and
that the carcinogen to which the member has derﬁonStatgd exposure is not reasonably
linked to the disabiing cancer.” If the presumption is not rebutted, “the appeals board is
bound to find in accordance with the presumption,” (§ 3212.1, subd. {(d).)

In the second test'claim, the County of Tehama and the EIA challenged section
3213.2, which grants a rebuttable presumption of industrial causation to certain publicly
employed peace officers who wear a duty belt (a belt used to hold a gun, handcuffs,
baton, and other law enforcement items) as a condition of employment and, either during
or within a specified period after termination of service, suffer a lower back injury.
Section 3213.2, subdivision (b) allows employers to rebut this presumption with “other
~ evidence, but unless so controverted, the appéals board is bound to find in accordance
with it.”

~ In tﬁe third test claim, the éity challenged section 3212.11, which grants a
rebuttable presumption of industrial causation to certain publicly employed lifeguards
who develop skin cancer during or immediately following their employment. Section
3212.11 allows employers to rebut this presumption with “other evidence, but unless so

controverted, the appéals board shall find in accordance with it.”
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The commission denied each test claim after determining that each test statute’s
respective presumption of industrial causation did not mandate increased costs for which
local entities must be reimbursed under article XIII B, section 6. The commission also

concluded that the EIA lacked standing to pursue the test claims because the EIA does
not employ the peace officers, firefighters, or llfeguards affected by the test statutes and

is a separate entlty from its member counties.

B. The Judicial Proceeding

The EIA and the city petitioned for writs of mandate 1o vacate the commission’s
denials of their respective test claims. (Code Civ. Proc., § 1094.5.) The commission and
the department, which filed a complaint in intervention, opposed the cdnsolidated
petitions. (Gov. Code, § 13070; see Redevelopment Agency v. Commission on State
Mandates (1996) 43 Cal.App.4th 1188, 1198.)

The carnmission and the department challenged on demurrer the EIA’s standing to
prosccute the test.claims. When the test clenms were filed, Government Code section
17520 defined “special district” to include joint powers authorities and Government Code
section 17552 defined “local agency™ to include specnal districts. The superior court
determined that because the EIA., as a joint powers authority, was a special district under
Government Code section 17520 when the test claims were filed, the EIA was a local
agenc':;'y under Government Code section 17552 and, therefore, had standing to file the test
claims. The superior court noted that -although in 2004, the Legislature deleted joint
powers agencies or authorities from the definition of special district (Gov. Code, § 17520,
as amended by Stats, 2004, ch. 890), because the EIA’s test claims were filed before the
amendment took effect, the amendment did not apply to the EIA’s pending test claims.

Regarding the issue of state-mandated costs, the superior court concluded that the
test statutes mandated a new program or increased services under article XIII B, section
6. The superior court reasoned that “[{]egislation that expands the ability of an injured
employee to prove that his injury is job related, expands the cost to the employer to

compensate its injured workers. The assertion by the state that the employer can
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somehow ‘opt out’ of that cost increase is clear]y without merit. By contending that the w
counties need not ‘dispute’ the presumptions mandated by the legislature, that the injury
is job related, misses the point, The counties are entitled to subvention, not for increased
LITIGATION costs, but for the increasg:d >costs of COMPENSATING their injured
workers which has been mandated by the legislature.”

The superior court granted judgment to the EIA and the city, and issued a
peremptory writ of mandate directing the commission to vacate its édministrative rulings
and “to determine the amount, if any, that the cost of providing weorkers’ compensation
benefits to the employees of the City of Newport Beach and each member county [of the
EIA] has been increased by the enactment of the presumptions created by” the test
statiites. On aj:pea]',' the commission and the department challenge the EIA’s standing to
prosecute the test claims and argue that the test statutes do not méndate & Nnew program or
increased services within an existing program for which reiﬁlburseme_nt 18 reciuired under

article XIII B, section 6.

DISCUSSION
I
Standing
* The commission and the department contend that the EIA Jacks standing to
prosecute the test claims on behalf of its member counties. We disagree.

In 1984, the Legislature established the administrative procedure by which local
agencies and school districts may file claims with the commission for reimbursement of
costs mandated by the state. (Gov. Code, §§ 17500; 17551. subd. (a).) In this context,
“costs mandéta;d by the state” means “‘any increased costs which a local agency or school
district is required to incur . . . as a result of any statute . . . which mandates a new _
program or higher level of service of an existing program within the meaning of Section
6 of Article XIII B of the California Constitution.” (Gov. Code, § 17514.)

Given that Government Code section 17551, subdivision (a) allows local agencies

» aﬁd school districts to seek reimbursement of state-mandated costs and Government Code 0
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section 17518 includes coﬁnties within the definition of local agency, it must follow that
the EIA’s 54 member counties have sfanding to bring test claims for reimbursement of
state-mandated costs. We must decide whether the ELA has standing to bring the test
claims on behalf of its member counties,

When the E1A ﬁ]pd its test claims in 2002, Government Code section 17520
included joiﬁt powers authorities within the definition of special districts. As of
January 1, 2005, however, joint powers agencies were eliminated from the definition of -
. special districts. {Stats. 2004, ch. 890 (AB 2856).) Because the amended definition of
special districts applies to pcndihg cases such aé this one, we conclude that the EIA is not
a special district underl section 17520 and has no standing to pursue its test claims on that
basis. (See Caiiforhiansfor Disability Rights.v. Mervyn’s, LLC (2006) 39 Cal.4th 223
V[Pr0positi(.)n 64, which limited standing to bring actions under the unfair competition law
to governmental parties Eindlinj ured private parties, eliminated the appe]lant-"s standing to
- pursue an appeal that was pending when the proposition was passed].) _

Nevertheless, we agfee with the EIA that it may pursue the test claims on behalf of
its member counties because “[r]ather than having 54 counties bring individual test

claims, the EIA, in its representative capacity is statutorily authorized to proceed on its

members’ behalf.”"

According to the joint powers agreement, the ETA’s purpose is “to jointly develop
and fund insurance programs as determined. Such progratﬁs may include, but are not |
limited to, the creation of joint insurance funds, including excess insurance funds, the

pooling of self-insured claims and losses, purchased insurance, including reinsurance,

Under Branick v. Downey Savings & Loan Assn. (2006) 39 Cal.4th 233, the
companion case to Californians for Disability Rights v. Mervyn's LLC, supra, 39 Cal.4th
223, even if we were to conclude that the EIA lacked standing to bring a test claim on
behalf of its member counties, it is possible that the EIA would be granted leave to
amend to identify the county or counties that might be named as a plaintiff. Given our
determination that the EIA has standing as a representative of its member counties to
pursue the test claims, we need not address this unbriefed issue.
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and the provision of necessary administrative services. Such administrative services may
include, but shall not be limited to, risk management consulting, loss pxl'evention and
control, centralized loss reporting, actuarial 'ccnsu]ting, claims adjusting, and legal
defense services.” |

By law, the EIA as a joint powers authority possesses the common powers
enurnerated in the joint powers agreement and may exercise those powers in the manner
provided therein. (Gov. Code, § 6508.) California law provides that a joint powers
agency may sue and be sued in its own name if it is authorized in its own name té do any
or all of the following: to make and enter contracts; to employ agents and e'mpl oyees; to
acquire, construct, manage, maintain, or operate any building, works, or improvements;
to acquire, hoid, or dispose of property; or to incur debts, liabilities, or obligations. (Jd.,
§ 6508.) In this dﬁse, the joint powers agreement gave the EIA “all of the powers
common to counties in California and all additional powers set forth in the joint .powers-
law, and . . . authorized [it] to do all acts necessary for the exercise of said pdwers. Such
pOWers inclﬁde, but are not limited to, th? following: [} (a) To make and enter into
contracts. [{] (b) To incur debts, Iiabilities, and obligations. []] (c¢)Toacquire, hold, or
dispose of property, contributions and donations of property, funds; services, and other
forms of assistance from persons, firms, corporations, and government entities, [f]

(d) To sue and be sued in its own name, and to settle any claim againstit. . . .”

Given that f.h_e joint powers agreement expressly autherized the EIA to exercise all
of the powers common to counties in California, to do all acts necessary for the exercise
of said powers, and to sue and be sued in its own name, we conclude that the joint powers
agreement authorized the EIA to bring the test claims on behalf of its member counties,
each of which qualifies as a local agency to bring a test claim under Government Code
section 17518. Althougﬁ as appellants point out, the EIA is a separate entity {from the
contracting counties and is not directly affected by the test statutes because it does not
employ the peace officers, firefighters, aﬁd lifeguards specified in the test statutes, we
conclude i‘.hﬂt those factors do not preclude the EIA from exercising its power under the

agreement to sue on behalf of its member counties.
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Appellants’ reliance on Kinlaw v. State of California (1991) 54 Cal.3d 326 is
misplaced. In Kinlaw, the plaintiffs filed suit as individual taxpayers and medically
indigent adult residents of Alameda County to compel the state either to restore their
Medi-Cal eligibility or to reimburse the county for their medical costs under article
XIIL B, section 6. The Supreme Court held that the plaintiffs in Kinlaw lacked standing
because the right to reimbursement under article XIII B, section 6 “is a right given by the
Constitution to local agencies, not individuals either as taxpayers or recipients of
government benefits and services.” (54 Cal.3d at p. 334.) The Supreme Court noted that
the interest of the plaintiffs, “although pressing, is indirect and does not differ from the
interest of the public at large in the financial plight of local government.” (/d. at p. 335.)

In this case, however, the EIA has standing to sue as a joint powers authority-on
behalf of its 54 member counties that have standing as local agencies to bring test claims.
Unlike the plaintiffs in Kinlaw, the EIA claims standing not as an individﬁal ot as a
taxpayer, but as a joint powers authority with the right to exercise “all of the powers
common to counties in California,” and “to do all acts necessary for the exercise of said
powers,” including the right to sue in its own name. We therefore distinguish Kinlaw and

conclude that it does not deprive the EIA of standing in this case.

I
Article XIII B, Section 6 |
Article XIII B, section 6 provides in relevant part that “[w]henever the Legislature
or any state agency mandates a new program or higher level of service on any local -
government, the State shall provide a subvention of funds to reimburse sﬁch local
government for the costs of such program or increased level of service .. ..” We
conclude that because the test statutes did not mandate a new program or higher level of

service of an existing program, reimbursement under article XIII B, section 6 is not

" required.
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A. The Purpose of Article XIII B, Section 6 ,

Article X_III A, which was added to the California Constitution by Proposition 13
in 1978, imposed a limit on the power of state and local governments to adopt and levy
'taxes.l Article XIII B, which was added to the Constitution by Proposition 4 in 1979, .
imposed a complementary limit on government spending. The two provisions “work in
tandem, together restricting California governments’ power both to levy and to spend for
public purposés.” (City ofSacramento v. State of California (1990) 50 Cal.Bd-Sl, 59, in.
1) | S |

Article XIII B, section 6 prevents the state from shifting financial responsibility
for governmental functions to local agencies by requiring the state to reimburse local
agencies for the costs of providing a new program or higher level of service mandated by
the state. (County of Fresno v. State of California (1991) 53 Cal.3d 482, 487.)

- “Specifically, it was designed to protect the tax reveﬁues of local governments from state

mandates that would require expenditiire of such revenues.” (/bid.) -

B. State Mandates . |

We will assume for the sake of argument that the test statutes’ presumptions of
industrial causation will impose some increased costs on local governments in the form
of increased workers’ compensation benefit payments to injured local peace officers, -
'ﬁreﬁghters, or lifeguards. The mere imposition of increased costs, however, is not
determinative of whether the presumptions mandated a new program or higher level of
service within an existing program as stated in article XIII B, s'ection 6. “Although a law
is addressed only to local governments and imposes new costs on them, it méy still not be
a reimbursable state mandate.” (City of Richmond v. Commission on State Mandates
(1998) 64 Cai.AppAth 1190, 1197.) Whether the increased costs resulted from é state-
mandated program or higher leve] of service presents solely a queétion of law as there are

no disputed facts. (County of San Diego v. State of California (1997) 15 Cal.4th 68,
109.)
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As previously noted, “costs mandated by the state” means “any increased costs
which a local agency or sc}‘mo] district is required to incur . . . as a result of any statute
.. which mandates a new program or higher Iév_el of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution.” (Gov.
Code, §17514.) As the Supreme Court explétined in County of Los Angeles v. State of
California (1987) 43 Cal.3d 46, “Lo'ok'mg at the language of section 6 then, it seems clear
Ihat by itself the term ‘higher level of service’ is meaningless. It must be read in
conjunctlon with the predecessor phrase ‘new program’ to give it meaning. Thus read, it
is apparent that the subvenfclon requirement for increased or higher level of service is
directed to state mandated increases in the services provided by local agencies in existing
‘programs.’ But the term ‘program’ itself is not defined in article X111 B, What
programs then did the electorate have in mind when section 6 was adopted? We
conclude that the drafters and the electorate had in mind the commoﬁ]y understood
meanings of the term--programs that carry out the governmental function of previding
services to'the public, or laws which, tc implement a sté.te policy, impose unique
requirements on local governments and do not apply generally to all residents and entities
in the:state.” (/d. at P. 56; see C‘oumy of Los Angeles v. Commission on State Mandutes
(2003) 110 Cal.App.4th 1176, 1191. )
~In this case, the test statutes affect the administration of the workers’
compensatlon program. The Supreme Court has held that statutes increasing workers’
compensation benefits to reflect cost-of-living increases did not mandate either a new
program or higher level of service in an existing program. “Workers® compensatlion is
not a program administered by local agencies to provide service to the public. Although

local agencies must provide benefits to their employees either through insurance or direct

~ payment, they are indistinguishable in this respect from private employers. In no sense

can employers, public or private, be considered to be administrators of  program of
workers’ compensation or to be providing services incidental to administration of the
program, Workers’ compensation is administered by the state through the Division of

Industrial Accidents and the Workers’ Compensation Appeals Board. (See Lab. Code,
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§ 3201 et seq.) Therefore, although the state requires that employers provide workers’ ®
compensation for nongxempt categories of employees, increases in the cost.of praviding
this employee benefit are not subject to reimbursement as state-mandated prograins or
higher levels of service within the meaning of section 6.” (County of Los Angeles v. State
of California, supra, 43 Cal.3d at pp. 57-58.)

We similarly conclude that because workers’ compenséﬁon is not a program
administered- by local governments, the test statutes’ presumptions of industrial causation
do not mandate a new program or higher leve! of service within an existing program,
even assuming that the test statutes® presumptions will impose increased workers’
compensation costs solely on local entities. Because the test statutes do not invo_lve a
program administered by local governments, the increased costs resulting from the
presumptions imposed to implement a public policy do not qualify for rei.mbursement
under article XIII B, section 6. (See City of Sacramento v, State of California, supra, 50
- Cal.3d 51_[state law extending mandatory coverage under state’s unenﬂployment

insurance law to include state and local governments did not mandate a new program or

higher level of service]; City of Richmond v. Commission on State Mandates, supra, 64
Cal.App.4th 1190 [state law requiring local governments o pravide death benefits to
local safety officers under both the Publfc Employees Retirement System and the
workers’ compensation system did not mandate a new program or higher level of |
service].) ' |

Respondents® reliance on Carmel Valley Fire Protection Dist. v. State of
California (1987) 190 Cal.App.3d 521 is misplaced. In Carmel! Valley, the appellate
courl concluded that executive orders requiring local agencies to purchasé updated
firefighting equipment mandated both a new program and a higher level of service within
an existing program -because firefighting is “a peculiarly goverﬁmental function” (id. at
p- 537) and the executive orders, to impllcment a state policy, imposed unique
requirements on local governments that did not apply generally to all residents and

entities in the state (ibid.). In this case, on the other hand, providing workers’

compensation benéfits is not a peculiarly governmenial function and, even assuming the e
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test statutes implemented a state policy of paying increased workers’ compensation
‘benefits to local peace officers, firefighters, and lifeguards, the costs are not reimbursable
because they do not arise within an existing program administered by local governments.

Respondents contend that the effect of the test statutes, increased costs, is bone
only by local governments. As peace officers, firefighters, and lifeguards are uniquely
governmental employees, respondents argue the test stétutes do not apply generally to all
entities in the state. The question which remains, however, is whether increased costs
alone equate to a higher level of service within the meaning of article XIII B, section 6,
even if paid only by local entities and not the private sector. We conclude they do not.

In & similar case, the City of Anaheim sought reimbursement for costs it incurred
as a result of a statute that temporarily increased retircl_nent benefits to public.employees.
The City of Anaheim argued, as do respondents, that since the statute “dealt with
pensions for public employees, it imposed unique requirements on local gover'nm'ents- that
did not apply to all state residents or entities.”. (City of Anaheim v. State of California
(1987) 189 Cal.App.’3d- 1478, 1483-1484.) The court held that subvention was not
required because the program involved, the Public Employees’ Retirernent System, is not
a program administered by local agenéies.- Such is the case here with the workers’
compensation program. As noted, the program is admijnistered by the state, not the local
authorities.

. The court also noted: “Moreover, the goals of article XIII B of the Califorﬁia
Constitution ‘were to protect residents from excessive taxation and government spending
... [and] preclud[e] a shift of financial responsibility for carrying out governmental
functions from the state to local agencies. . . . Bearing the costs of salaries, '
unemp[oymént insurance, aﬁd workers’ compensation coverage--costs which all
employers must bear--neither threatens excessive taxation or governmental speﬁding, nor
shifts from the state to a local agency the expense of pro-viding governmental services.’
(County of Los Angeles v. State of California, supra, 43 Cal.3d at p-61.) Similarly, City

is faced with a higher cost of compensation to its employees. This is not the samé as a

235




~ higher cost of providing services to the public.” (City of Anaheim v. State ofCalifbrnia, e
supra, 189 Cal.App.3d at p. 1484.)

The reasoning applies here. The service provided by the counties represented by

the EIA and the city, workers’ compensation benefits to its employees, is unchanged.
The fact that some employees are more likely to receive those benefits does not equate to
an increased level of service within the meaning of article XIII B, section 6. (County of

Las Angeles v. State of California, supra, 43 Cal.3d at pp. 57-58.)

-DISPOSITION
. The judgrient granting the petitions for writ of mandate is affirmed in part on the
issue of standing and reversed in part on the issue of reimbursement of state-mandated
costs under article XIII B, section 6. The superior court is directed to enter a new and
different judgment denying the pefitions for writ of mandate and to reinstate that portion
of the administrative ru]iﬁgs denying the test claims. The parties are to bear their own

costs.

NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS

SUZUKAWA, J.

We concur:
WILLHITE, Acting P.J.

 MANELLA, 1.
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'EXHIBIT E

CAMILLE SHELTON (Bar No. 166545) - ' RILEL
Chief Legal Counsel ORIGINAL ILED
Commission on State Mandates ' . ' -
980 Ninth Street, Suite 300 I MAY 22 2007
Sacramento, CA 95814 - , LOS ANGELES

|| Telephone: (916) 323-3562 | - . SUPERIOR COURT

Facsimile: (916) 445-0278

Attorneys for Respondeﬁt
Comumission on State Mandates

SUPERIOR COURT OF THE, STATE OF CALIFORNIA
COUNTY OF LOS ANGELES

CSAC EXCESS INSURANCE
AUTHORITY, a public agency, and CITY OF
NEWPORT BEACH, a municipality,

Case No.: BS092146
[Consolidated with Case No. BE095456]

Petitioners,

| JUDGMENT &
DENYING PETITIONS FOR WRIT
OF MANDATE

V.

COMMISSION ON STATE MANDATES;
STATE OF CALIFORNIA; DOES 1
THROUGH 10, inclusive, Judge: Honorable David P. Yaffe

Respondenits.

CALIFORNIA DEPARTMENT OF

FINANCE,
| Respondent in Intervention,
v.
CSAC EXCESS INSURANCE -

AUTHORITY, a public agency,

vuuvvvuvvuu'uuuuuuuuvvvuuvv :

L_.

Petitioner,

Judgmént
Cese No.; BS092146 [Consolidated with Case No. BS095456]
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Pursuant to the opinion of the Second District Court of Appeal in this proceeding, @
IT IS ORDERED, ADJUDGED AND DECREED:

" 1. That Petitioner CSAC Excess Insurance Authority has standing to file test claims and

sue oﬁ"behalf of their member counties;

2. That the Petitions for Writ of Mandate are denied,

3. That the portions of the administrative rulings of the Commission on State Mandates
denying the test claims that are the subject of this litigation are reinstated; and '

4, That each party is to bear their own costs.

MAY 2 2 2007 ' | DAVID P YAFFE

DAVID P. YAFFE, Judge
Los Angeles County Superior Court’

Dated:

Judgment
Cage No.: B8052146 [Consolideted with Case No. BB095456]
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EXHIBIT F

RNOLD 'SCHWARZENEGOER, GOVERNOR
45*. EAERAMEN‘TD BA'I

‘BTATE DAPITOL M ROOM ; 5B1:4-4598 @ www.00F.Cas say

4 FFICE: l:lr-' "rHE "DIREGTCIE

August 23, 2007 NN
. AUG 2 7 2007
‘aashi ' COMMISSiON ON
Ms. Paula Higashi
Executive Director STATE MANDATES

* Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 85814

Dear Ms. Higashi: .

As requested in your August 1, 2007 letter, the Depariment of Finance (Finance) has reviewed
the draft staff analysis of the consolidated test claims 01-TC-20, 01-TC-23, and 01-7C-24,
“Presumption of Causation in the Worker's Compensation Claims.”

Finance concurs with the staff recommendation, which is consistent with the appeliate court's
unpublished decision in CSAC Excess Insurance Authority v. Commission on State Mandates
(B188169). The test claims should be denied hecause they do not create a new program or a

~higher level of service on a local government within the meaning of Section 6 of Article XIII B of
the California Constitution. There may be increased costs for processing workers'
compensation presumption claims, but the costs are not associated with a‘local government’s
functions of providing services to the public. The costs are internal amployer-amployee related
issues, which are not state mandated reimbursable costs. Further, the California State

. Association of Counties-Excess Insurance Authority, a joint powers authority, does not have the
legal authority to clalm raimbursement for its own costs.

As required by the Commlssmn s regulations we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your August 1, 2007 letter have
been provnded with copies of this letter via either United States Mail or, in the'case of other state
agencies, interagency Mall Sewlce

If you have any questions regarding this letter, pleasé contact Carla Castaneda Prmcnpai
Program Budget Analyst-at (816) 445-3274.

Thomas E. Dithridge
Program Budget Manager

Atta'chmehts
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Aﬁachmen}t A

DECLARATION OF CASTANEDA
DEPARTMENT OF FINANCE _ ,
CLAIM NO. CSM-01-TC-20, CSM-01-TC-23, CSM-01-TC-24

1. | am currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance.

| certify under penaity of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters thersin stated as information or belief and, as to
those matters, | believe them to be true.

23 Zw7 3
at Sacrarniento, CA .~ Carla Castafieda Q
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PROOF OF SERVICE

Test Claim Name:  Presumption of Causation in Workers' Compensation Claims
Test Claim Number: CSM-01-TC-20, C8M-01-TC-23, CSM-01-TC-24

I, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or
older and neot a party to the within entitled cause; my business address is 915 L Street,
12 Floor, Sacramento, CA 25814,

On August 23, 2007, | served the attached recommendation of the Department of
Finance in said cause, by facsimile to the Commission on State Mandates and by
placing a true copy thereof: (1) to claimants and nonstate agencies enclosed in a sealed
envelope with postage thereon fully prepaid in the United States Mail at Sacramento,
California; and (2) to state agencies in the normal pickup location at 815 L Street, 12
Floor, for Interagency Mail Service, addressed as follows:

B-08 A-15

Ms. Ginny Brummels Ms. Susan Geanacou
State Controller's Office Department of Finance
Division of Accounting & Reporting 915 L Street, Suite 1190
3301 C Street, Suite 500 ’ Sacramento, CA 95814
Sacramento, CA 95816

Mr. Alian Burdick Ms. Juliana Gmur
MAXIMUS MAXIMUS .

4320 Auburn Bivd, Suite 2000 2380 Houston Avenue
Sacramento, CA 95841 Clovis, CA 33611

Mr. J. Bradley Burgess A-16

Public Resource Management Group Ms. Paula Higashi

1380 Lead Hill Boulevard, Suite #106 Executive Director
Roseville, CA 95661 Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 25814

A-15 _

Ms. Carla Castafeda

Department of Finance Ms, Beth Hunter

915 L Street, Suite 12th Floor Centration, Inc.
Sacramento, CA 95814 : 8570 Utica Ave. Suite 100

Rancho Cucamonga, CA 91730
Mr. Glen Everroad

City of Newport Beach Mr. Leonard Kaye, Esq.

3300 Newport Blvd. County of Los Angeles

P.O. Box 1768 Auditor-Controller's Office
Newport Beach, CA 92659 500 W. Temple Street, Room 603

Los Angeles, CA 90012
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Mr. Robert Miyashiro

Education Mandated Cost Network
1121 L Street, Suite 1060
Sacramento, CA 95814

Mr. Mark Sigman

Riverside County Sheriff's Office
4095 Lemoen Street

P.O. Box 512

Riverside, CA 92502

B-C8

Mr. Jim Spano

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramenio, CA 95814

Ms. Bonnie Ter Keurst

County of San Bermnardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane

San Bernarding, CA 92415

Mr. David Wellhouse

David Wellhouse & Associates, Inc.
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

‘Executive Director

Cailifornia Peace Officers' Association
1455 Response Road Suite 190
Sacramente, CA 85814

. Executive Director

California State Firefighters' Association
2701 K Street, Suite 201
Sacramento, CA 95816

Mr. Tom McMains

California Peace Officers’ Association
1455 Response Road Suite 180
Sacramento, CA 95814

Director

Department of Industrial Relations
770 L Strest

Sacramenio, CA 95814

A-15

Ms. Jeannie Oropeza
Department of Finance
Education Systeitis Unit
915 L Street, 7" Fioor
Sacramento, CA 95814

On | declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was exscuted on August 23, 2007,

at Sacramento, California.

o

Ann Slaughter
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