
STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER. Govemor 

COMMISSION ON STATE MANDATES 
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Mr. Allan Burdiclc 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
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Alid Aljected State Agencies crlrcl Iirtel-ested Parties (see eliclosecl nzaililig list) 

Re: Filial Staff Analysis, Proposed Statement of Decision, and Hearing Date 
Lower Back I~zjziry Presu~nption for Law Erforcenze~zt, 0 1 -TC-25 
CSAC-EIA and County of Tehama, Claimants 
Statutes 2001, Chapter 834 (SB 424) 

Dear Mr. Burdiclc: 

The final staff analysis and Proposed Statement of Decision for this test claiin are complete and 
are enclosed for your review. 

Hearing 

This test claim is set for hearing on Thursday, December 9, 2004 at 9:30 a.m. in Room 126 of 
the State Capitol, Sacramento, California. Please let us know in advance if you or a 
representative of your agency will testify at the hearing, and if other witilesses will appear. 

Special Accommodatioils 

For any special accoinmodations such as a sign language interpreter, an assistive listening 
device, materials in an alternative format, or any other accomn~odations, please contact the 
Convnission Office at least five to seven working days prior to the meeting. 

Please contact ICatherii~e Toltarslci, Conlillission Counsel, at (916) 323-3562 if you have any 
questions. 

Sincerely, , , 

PAULA HIGASHI 
Executive Director 
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ITEM 3 
TEST CLAIM 

FINAL STAFF ANALYSIS 
Labor Code Sectioil3213.2 

Statutes 2001, Chapter 834 (SB 424) 

Lower Baclc Ir~jury Presur~zytion for Law Er~forcerner~t (0  1 -TC-25) 

Califonlia State Associatioil of Counties - Excess Insurance Authority (CSAC-ELA) 
and County of Tellailla, Claiinailts 

EXECUTIVE SUMMARY 
Background 

In 2001, the Legislature passed Senate Bill 424, adding sectioil3213.2 to the Labor Code. For 
the first time, certain local agency and state peace officers with at least five years of full-time 
service, and who were "required to wear a duty belt as a coilditioi1 of employllent," were granted 
a rebuttable presu~nptioil that "lower back iinpainneilt so developing or inailifestiilg itself in the 
peace officer shall be presuined to arise out of and in the course of employment." The 
presumptioi~ extends for a inaxiinuin of five years beyond the last date worked, depending on the 
number of years of service. Under the statute, the einployer inay offer evidence disputing the 
presuinplion. 

Claiinailt alleges: "The net effect of this legislation is to cause ail increase in workers' 
compensation claiins for lower back iiljuiy and decrease the possibility that any defenses call be 
raised by the einployer to defeat the claims. Thus, the total costs of these claims, from initial 
presentation to ultiinate resolutioil are reimbursable." 

Depai-tinent of Finailce disagrees and suppoi-ts the staff analysis. 

There is a threshold issue of whether CSAC-EIA is a proper test claimant. CSAC-EL4 contends 
that, as a joint powers agency, it is a type of local agency that call file a test claiin based on the 
plal11 language of Govemineilt Code section 17520. As discussed begiililiilg at page G below, 
stafr disagrees; however, the Coininissioil inay hear and decide the test claiin as it was filed 
joiiltly with the Couilty of Tellailla. 

Staff asserts that the claiinailt reads requireinellts into Labor Code sectioil 321 3.2, which, by the 
plain ineailiilg of the statute, are not there. First, the claiinailt asserts in t l~e  test claim filing that 
the legislatioil created a new coinpellsable injury for peace officers. However, Labor Code 
sectioil 3208, as last ailleilded in 1971, specifies that for the purposes of workers' compensation, 
"Illjury' iilcludes ci1lj1 injury or disease arising out of the employment." [Emphasis added.] 
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The express Ianguage of Labor Code section 3213.2 does not impose any other state-mandated 
requirenlents OII local agencies. Rather, the decision to dispute this type of workers' 
compensation clainl and prove that the in ju~y is non-industrial re~nains entirely with the local 
agency. The plain language of Labor Code section 3213.2 states that the "presumption is 
disputable and 17zny be controverted by other evidence . . .". [Emphasis added.] 

Further, there is no evidence in the law or in the record that local agencies are practically 
conlpelled by the state tl~rough the i~nposition of a substa~ltial penalty to dispute such cases. 
While it nlay be true that districts will incur increased costs from workers' compe~lsation claims 
as a result of the test clainl legislation, as alleged by the clainlant here, increased costs alone are 
not dete~~lli~lative of the issue whether the legislation imposes a reimbursable state-mandated 
progranl. 

Accordingly, staff finds that the test claim legislation is not subject to article XI11 B, section 6 of 
the Califo~~lia Constitution because the legislation does not mandate a new program or higher 
level of service on local agencies. 

Staff co~lcludes that CSAC-EIA does not have standing, and is not a proper claiinant for this test 
claim. Staff f~~r the r  concludes that Labor Code section 3213.2, as added by the test claim 
legislation, is not subject to article XI11 B, section 6 of the Califol-nia Constitution b e c a ~ ~ s e  it 
does not nlandate a new program or higher level of service on local agencies. 

Staff Recomrnelldatio~l 

Staff recommends that the Com~nission adopt the final staff analysis, which denies this test 
claim. 
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STAFF ANALYSIS 

Claimants 

California State Associatioil of Counties-Excess h~surance Authority (CSAC-EIA) and 
County orTe11ama 

Chronology 

06/28/02 Commission receives test claiill filing 

07/08/02 C o ~ ~ ~ i ~ l i s s i o i ~  staff detei~llines test claiill is coillplete and requests coilli~leilts 

08/06/02 Department of Fiilailce iiles response to test c la i~n 

08/08/02 Departi~~ent of Industrial Relatioils files response to test claiin 

09/24/02 Califoiomia Highway Patrol declines to file written coinments on the test claim 

08/30/02 Claimant files rebuttal to state agency comments 

0711 5/04 Coillillissioil staff requests additional infoinlation from CSAC-EIA regarding 
eligible claimant status 

08/05/04 CSAC-EIA files response to request for additioilal infbi~nation 

1 01 1 4/04 Drart staff analysis issued 

1 1/04/04 Department of Fiilailce coillilleilts on draft staff ailalysis received 

1 1/05/04 Claimant con~ i~~e i l t s  017 draft starf ailalysis received 

This test clailn addresses an evidentiary presumption given to specified state and local peace 
ofjicers in workers' compensation cases. Noimally, before an eillployer is liable for p a y ~ ~ e n t  of 
wol-lters' compensation benefits, the employee must show that the illjury arose out of and in the 
course of employllcnt, and that the illjury was proxiillately caused by the employnent. The 
burden of proor is usually 011 the eillployee to show proximate cause by a preponderailce of the 
evidence. ' 
The Legislature eased the burden of proving industrial causation for cei-tail1 public employees, 
primarily lil-e and safety pe r so i~~~e l ,  by establishing a series o f p r e s u i ~ ~ ~ t i o i ~ s . ~  The coui-ts have 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption . . . , the burden of proof shifts to the pai-ty, against whom it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an illdustrial relationship." 
(Zll'tol~ 1). Woi~ke i*~  ' Cor i~ l~e i~sa f ior~  Appeals Board (1990) 21 8 Cal.App.3d 980, 9S8, h. 4.) 

' Labor Code sections 3202.5 and 3600. Labor Code sectioil3202.5 defines prepoi~derailce of 
the evidence as such evidence, "when weighed with that opposed to it, has Illore convincing 
force and the greater probability of truth. Wheil weiglling the evidence, the test is not the 
relative number of witnesses, but the relative coilvi~lciilg force of the evidence." 

' See, Labor Code sectioils 3212, 3212.1 - 3212.7, and 3213. 
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In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For 
the first time, certain local agency and state peace officers with at least five years of full-time 
service, and who were "required to wear a duty belt as a condition of employllent," were granted 
a rebuttable presuinptioil that "lower baclc inlpairment so developing or nlanifesting itself in the 
peace orficer shall be presunled to arise out of and in the course of employn~ent." The 
pres~umptioi~ extends h r  a nlaxiiliuin of five years beyond the last date worked, depending on the 
~iuniber of years of sei-vice. Under the statute, the enlployer inay offer evidence disputing the 
presumption. 

Claimants' Positio~l 

Tlle clainlallts contend that the test claiin legislation collstitutes a reinlbursable state-mandated 
PI-ogram within the nleaning of article XIII B, section G of the California Constitutioil and 
Govei~lineilt Code section 175 14, as follows: 

This Chapter creates a new injury heretofore not coinpensable and provides a 
presumption that shifts the burden of proof to the einployer. 

The effect of a presuinptioil is that the einployee does not have to demonstrate 
that the illjury arose out of or in the course of his or her einployllent. Tlle first 
effect of a presumption is to encourage the filing of workers' compensation 
claiins because otheiwise it would be often difficult, if not impossible, to 
demonstrate that a particular injury arose out of or in the course of one's 
employment. The presuillption not oiily works in favor of the employee, but 
worlts to the detriinent of the enlployer who inust now prove that the injury did 
llot arise out of and in the course-of the employee's employl~ent, which is 
difficult. 

The net effect of this legislatioil is to cause an increase in worlters' coinpensation 
claiins for lower back injury and decrease the possibility that ally defenses can be 
raised by the einployer to defeat the claims. Tllus, the total costs of these claims, 
from initial presentatioil to ultiinate resolution are reimbursable. 

111 comments on the draft staff analysis, dated Noveinber 5, 2004, the clai~nailts argue that 
CSAC-EIA is a proper test claimant. In addition, the claiinants contend: 1) Labor Code section 
3213.2 "sets forth a clear mandate;" 2) staff fails to apply statutory constructioil rules "to the 
plain language ofthe statute;" and 3) staff fails to properly apply the recent California Supreine 
Court decision, Sa11 Diego Unc$ed School Distleict v. Conznzission on State Mandates. 

The Department of Finance filed conlnlents on August 8, 2002, concluding that the test claiill 
IegisIation may create a reinlbursable state-mandated program. 

On Noveinber 4, 2004, the Department of Finance filed conlments withdrawing any previous 
concl~~sions 'supporting the test clainl allegations, and agreeing with the draft staff analysis that 
CSAC-EIA does not have claimant standing, and the test claim "legislation does not inandate a 
new program or I~igher level of sei-vice on local agencies." They also state: "A complete estiillate 
of illandated costs was not identified during the deliberation of tlle test claiin legislation." 
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Position of the Depal-tment of 1ndustt.ial Relatious 

In commenls received August 8, 2002, tlle Department of Industrial Relations contends that t l~e  
lest claiill legislation is not a reimbursable state-maildated program within the meailiilg of article 
XI11 B, section 6 of the Califoinia Constitution. The Departnlent asseits that tlie pres~ui~~ption in 
favor 01 safety officers does not result ill a new program or higl~er level of service for the 
follo\ving reasons: 

1,ocal goven~ments are not required to accept all worlters7 coi~~pensation claims. They 
have the o ~ t i o i ~  to rebut ally clainl before the Worlters' Coillpeilsation Appeals Board by 
presenting a preponderance of evidence showing the non-existence o r  industrial 
causation. 

Statutes maudating a lligller level of coillpensatioil to local govei-nnleilt employees, such 
as woi-lters' co~~~pensa t ion  benefits, are not "new programs" whose costs would be 
subject to reilnburseillent ~ulder article XI11 B,  section 6. 

TIlcre is no shift of a fillailcia1 burden from the State to local govei-ilments because local 
govemnlents, by slatute, have always been solely liable for providing worlters' 
compensation benefits to their 

Discussion 

.The courts have Iound Illat article XI11 B, section 6 of the Califoi-nia ~ o i ~ s t i t u t i o n ~  recognizes the 
state constllutional restrictions on the powers of local government to tax and spend.5 "Its 
purpose is to preclude t l ~ e  state from shifting finailcia1 respoilsibility for cai~ying out 
governmental Iimctioi~s to local agencies, which are 'ill equipped7 to assume increased financial 
respo~isibiliti es because of tlle taxing and spending limitations that articles XI11 A and XI11 B 
impose."" A test clailll statute or executive order may impose a reinlbursable state-mai~dated 
prograi11 if i t  orders or commands a local agency or school district to engage in an activity or 

' Comments from Depai-tment of Industrial Relations, dated August 7, 2002. 

Article XI11 B, sectioil 6, subdivision (a), (as amended by Proposition 1A in Novenlber 2004) 
provides: "(a) Whenever the 1,egislature or ally state agency nlaildates a new prograin or higher 
level ofscrvicc on any local goveiml~ei~t, tlle State shall provide a subvention of funds to 
reimburse that local govel-ilment for t l ~ e  costs of tlle program or increased level of seivice, except 
that the Legislature may, but need not, provide a subvention of funds for the following mandates: 
( 1 )  Legislative mandates requested by tlie local agency affected. (2) Legislatioil defining a new 
crime or c l~ai~ging an existing definition of a crime. (3) Legislative mandates enacted prior to 
.lanuary 1 ,  1975, or exccutive orders or regulatioils initially impleine~lting legislation ellacted 
prior lo January 1 ,  1975." 

' Depnrtvier~l of Fii~arice v. Conzi~zissiol~ oil Stcrte Mundcrtes (Kern High School Dist.) (2003) 
30 Ca1.4111 727, 735. 
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~as lc .~  In acldilion, the required activity or task must be new, coilstitutiilg a "new progain," or it 
must create a "higher level of seivice" over the previously required level of s e r ~ i c e . ~  

The courts have defined a "prograill" subject to article XI11 B, section 6, of the Califonlia 
Constitution, as one that cairies out the goveimleiltal fuilctioll of providing public services, or a 
law that iinposes ~uilique requireinents on local agencies or school districts to iinpleineilt a state 
policy, but does not apply generally to all residents and entities in the s t a t e . 9 0  determine if the 
prograin is new or iillposes a higher level of sewice, the test claiin legislatioil must be coinpared 
with the legal requirements in effect imnlediately before the enactment of the test claiill 
~ e ~ i s l a t i o n . ' ~  A "higher level of seivice" occurs when the new "requirements were intended to 
provide an enhanced service to the public."" 

Finally, the newly required activity or increased level of' service inust i~npose costs mandated by 
[he state.'" 

Tile Coi~lillission is vested with exclusive authority to adjudicate disputes over the existence of 
stale-mandated programs within the nleaniilg of article XIII B, section 6.13 In making its 
decisions, the Coinlnissioil inust strictly consti-LI~ article XI11 B, sectioil 6 and not apply it as an 
"equitable remedy to cure the perceived unfair~~ess resulting from political decisions on funding 
Ix-iorities."'4 

Issue 1 :  Docs CSAC-EIA have standing as a claimant for this test claim? 

Govel-nment Code sections 17550 and 1755 1 authorize local agencies and school districts to file 
lest clailns seeking reinlbursenlent pursuant to ai-ticle XI11 B, section 6. Govenlilleilt Code 
section 175 18 defines "local agencies" to mean "any city, county, special district, authority, or 

L O M ~  Beach UiiiJied School Dist. v. State of Calforlzia (1990) 225 Cal.App.3d 155, 174. 

SCLII Diego U~iiJiecl School Dlst. v. Comnzission on State Mandates (2004) 33 Cal.4tll 859, 878 
(Scrn Diego Ui~iJiecl School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lzccicr Mctr). 
9 San Diego Uiizfied School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
Cozc7itjj of LOS A~igeles v. State of Calrjbnzia (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
I !) Saiz Diego U~lzjied School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, suprn, 44 Cal.3d 830, 
835. 

' SCL~I  Diego UlziJiecl Scliool Dist., sz/prn, 33 Cal.4th 859, 878. 

l 2  Cozi71lj1 of F~*eslio V .  State of Califonzia (1991) 53 Cal.3d 482, 487; County of Sono~lza v. 
C O ~ I I ~ I I ~ S S ~ O ~ Z  OIZ State Marldates (2000) 84 Cal.App.4th 1265, 1284 (Cou~ztjj of Sononza); 
Govei-nillent Code sections 175 14 and 17556. 

l 3  Kinlaw v. Slate of Cr~lifornia (1991) 54 Cal.3d 326, 331-334; Goveillineilt Code sections 
17551, 17552. 

l 4  colcnlji ofSoiionzci, s1Lpa, 84 Cal.App.4th 1265, 1280, citing City of Salz Jose v. State of 
Cc~lijiorliia (1996) 45 Cal.App.4tl.l 1802, 18 17. 
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other political subdivisioil of the state." Goveillllleilt Code sectioil 17520 cui-rently defines 
"special district" to include a "joint powers agency." 

CSAC-EIA is a joint powers a~~thority established pursuant to the Joint Exercise of Powers Act 
("Act") in Govei-~~ment Code sectioil 6500 et seq. and is foilned for insurance and rislc 

15 management purposes. Under the Act, school districts and local agencies are authorized to 
enter into agreements to "jointly exercise any power coinn~oi~ to the contracting pai-tie~." '~ The 
entity provided to adnliilister or execute the agreeineilt (in this case CSAC-EIA) nlay be a firill or 
coiyoration, including a ilonprofit corporation, designated in the agreemei~t . '~  A joint powers 
authority is a separate entity froill the parties to the agreenlent and is not legally considered to be 
Ihe saine entity as its contracting pal-tie~. '~ CSAC-EIA contellds that, as a joint powers agency, it 
is a type of local agency that can file a test claiin based on the plain language of Governineilt 
Code section 17520. Based on the facts of this case, staff disagrees. 

111 1 99 1, the Califorilia Supreine Court decided Kirzla~v v. State of California, supra, a case that is 
relevant here. 111 Kilzl~~v,  illedically indigent adults and taxpayers brought an action against the 
state alleging that the state violated ai-ticle XIII B, section 6 by enacting legislation that shifted 
financial respoilsibility for the f~~ilding of health care lor nledically indigent adults to the 
counties. The Suprenle Coui-t denied the claim, holding that the illedically iildigent adults and 
taxpayers lacked standiilg to prosecute the action and that the plaintiffs have no right to 
reiillbursenlent under article XIII B, sectioil 6.19 The could stated the following: 

Plainti ITS' arg~uil~ent that they lllust be permitted to enforce section 6 as 
iildividuals because their right to adequate health care services has beell 
coillproinised by the failure of the state to reinlburse the county for the cost of 
services to nledically indigent adults is unpersuasive. Plaintiffs ' iuterest, 
althougl~ pressing, is illrlirect and does not differ fro111 the interest of the public at 
large ill the fillailcia1 plight of local government. Altl~ough the basis for the 
claim that the state inust reimburse the county for its costs of providing the care 
that was formerly available to plaintiffs under Medi-Cal is that AB 799 created a 
state mandate, plaintiffs have no right to have any reimbursement expended for 
healtli care services of any (Einphasis added.) 

Lilte the plaintiffs in Kil7law, CSAC-EIA, as a separate entity froin the contracting counties, is 
not directly aflected by the test claiin legislation. The Legislature, in Labor Code sectioil 3213.2, 
gave specified peace officers a presuillptioii of illdustrial causatioil that the lower back injury 
arose out 01 and in the course of their employllent. The counties, as enlployers of peace officers, 

" Letter dated August 3, 2004, by Gina C. Dean, Assistant General Manager for CSAC-EIA. 
I6 Government Code sectioil 6502, 

l 7  Goveilli~leilt Code sectioil 6506. 
1 S Govemnient Code sectioil 6507; 65 Opiilioils of the Califorilia Attorney General 61 8, 623 
(1  952). 

'"<il7lnvv, supra, 54 Cal.3d at pages 334-335. 

20 Ibid. 
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argue that the presunlptioil creates a reimbursable state-mandated program and that the increased 
costs are reimbursable. 

But, CSAC-EL4 does not en~ploy peace officers specified in the test claiin legislation.21 Thus, 
while CSAC-EIA may have ail interest in this claim as the insurer, its interest is indirect. As 
expressed in an opinioil of the Califonlia Attorney General, a joint powers authority "is simply 
not a city, a county, or the state as those terms are normally used."22 Thus, under the Kinlaw 
decision, CSAC-EIA lacks standing in this case to act as a claimant. 

This coilclusioil is fui-ther supported by the decision of the Third District Court of Appeal in 
Redeveloplnent Agel~cy of the City of San Marcos v. Commissiol~ on State Malzdates (1 997) 
55 Cal.App.4tl.l 976. Although Government Code section 1 7 5 2 0 ~ ~  expressly includes 
redevelopnleilt agencies in the definition of "special districts" that are eligible to file test claiins 
with the Coillnlission, the court found that redevelopnleilt agencies are not subject to article 
XIII B, section 6 since they are not bound by the spending limitations in article XlZI B, and are 
not required to expend ally "proceeds of taxes." The court stated: 

Beca~lse of the nature of the financing they receive, tax increment financing, 
redevelopillent agencies aie not subject to this type of appropriations l'iinitations 
or speildiilg caps; they do not expend any "proceeds of taxes." Nor do they raise, 
through tax increment financing, "general revenues for the local entity."24 

The Third District Coui-t of Appeal affinned the Redevelopment Agency decision in City of 
El M o ~ t e  v. Comlnissiolz on State Mnlzclntes (2000) 83 Cal.App.4th 266,28 1, again finding that 
redevelopllleilt agencies are not entitled to claim reimbursement for state-mandated costs 
because they are not required to expend "proceeds of taxes." 

In the present case, CSAC-EL4 is also not subject to the- appropriations liillitation of article 
XI11 B and does not expend any "proceeds of taxes" within the meailing of article XlZI B. 
According to the letter dated August 3,2004, from CSAC-EIA, "CSAC-EIA has no authority to 
tax" and instead receives proceeds of taxes fi-om its member counties in the form of preiniunl 
payl~ents. Therefore, staff co~lcludes CSAC-EIA is not an eligible claimant for this test claim; 
however, the Coillillission may hear and decide the test claiin as filed on behalf of the County of 
Tellanla. 

2 '  In the Noveinber 5, 2004 response to the draft staff analysis, the claimai~t states the following: 
"Indeed, CSAC-EIA is a separate entity comprised of counties to act as a mechanism to protect 
the counties' fisc. Although CSAC-EIA does not employ peace officers, when it comes to their 
wol-lcers' compensation, the buck stops at CSAC-EIA." 

22 65 Opinions of the Califoillia Attonley General 6 18, 623 (1 982). 

23 Coilsistent with case law, operative January 1, 2005, the Legislature anlended Government 
Code sectioil 17520, eliillinating redevelopnleilt agencies and joint powers entities froin the 
express defiilitioil of "special districts" for mandate reimbursement. (Stats. 2004, ch. 890 
(AB 2856).) 
24 Reclevelopn~e~zt Agency, supra, 55 Cal.App.4th at page 986. 
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Issue 2: Is the test claim legislation subject to article XI11 B, section 6 of the 
California Constitution? 

Staff finds that the test claiin legislation is not subject to ai-ticle XI11 B, sectioil 6 of the 
California Constituiioil because it does not mandate a new prograin or higher level of service on 
local agencies within the illeailiilg of article XIII B, sectioil 6. 

Labor Code sectioil 321 3.2, as added by Statutes 2001, chapter 834, provides: 

(a) In the case of a ineillber of a police departnlent of a city, county, or city and 
county, or a member of the sheriffs office of a county, or a peace officer 
enlployed by the Departineilt of the Califoillia I-Iighway Patrol, or a peace officer 
employed by the University of Califoinia, who has been enlployed for at least five 
years as a peace officer on a regular, full-time salary and has been required to 
wear a duty belt as a condition of employment, the tenn "injury," as used in this 
division, includes lower back iinpaim~ents. The compensatioil that is awarded for 
lower back impail~l~ents shall include full hospital, surgical, inedical treatment, 
disability indemnity, and death benefits as provided by the provisions of this 
division. 

(b) The lower back impainneilt so developing or inanifestiilg itself in the peace 
officer shall be presunled to arise out of and in the course of the employnlent. 
This presuinptioil is disputable and nlay be coiltroverted by other evidence, but 
unless so controverted, the appeals board is boulld to find in accordallce with it. 
This presumption shall be extended to a persoil following tellnillatioil of service 
for a period of three calendar inonths for each full year of the requisite service, 
but not to exceed 60 inontl~s in any circumstance, conllnellcillg with the last date 
actually worlted in the specified capacity. 

(c) For purposes of this section, "duty belt" means a belt used for the pul-pose of 
holding a gun, l~andcuffs, baton, and other itenls related to law enforcement. 

The claimant contends that the test claiin legislatioil constitutes a new program or higher level of 
service: 

There was no requireineilt prior to 1975, nor in ally of the interveniilg years, until 
the passage of [the test claiin legislation in 20011 which inaildated the inclusion 
of lower back illjury as a coinpensable injury for law enforcement, and the 
creatioil of a presumption in favor of lower back ii~juiy occui-siilg on the job.25 

In the Novenlber 5 ,  2004 response to the draft staff analysis, the clainlailt states: 

The presumption in the applicant's favor increases the liltelihood that his claiin 
will result in money payl~ents from his einployer as well as full coverage of his 
inedical costs. The greater the iluinber of successf~~l applicants, the inore the 

2 5  Test Claim, page 2. 
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einployer will pay in worlters' compensation benefits. Thus the new program or 
lligher level of service is the creation of the 

The claimant reads requireineilts illto Labor Code section 3213.2, wl~ic l~ ,  by the plain meaning of 
the statute, are not there. First, the claimant asserts in the test claim filing that the legislation 
created a new cornpeilsable injury for peace officers. However, Labor Code section 3208, as last 
anleilded in 1971, specifies that for the purposes of workers' coinpensation, '"Injury' includes 
alzy injury or disease arising out of the employment." [Emphasis added.] 

The express language of Labor Code sectioil3213.2 does not inlpose any other state-mandated 
requirements on local agencies. Rather, the decision to dispute this type of worlters' 
compensation clainl and prove that the injury is non-industrial remains entirely with the local 
agency. The plain language of Labor Code section 3213.2 states that the "presumption is 
disputable and nzay be controvei-ted by other evidence . . .". [Emphasis added.] 

Under the i~iles of statutoiy construction, when the statutory language is plain, as the statute is 
here, the coui-t is required to enforce the statute according to its terms. The Califoinia Supreme 
Court detei~l~ined tl-rat: 

In statutory coilstruction cases, our fundamental task is to ascertain the intent of 
the lawmalters so as to effectuate the purpose of the statute. We begin by 
exainining the statutory language, giving the words their usual and ordinary 
mealling. If the teillls of the statute are unambiguous, we presume the lawmalters 
nleant what they said, and the plain meaning of the language govenls. [Citations 
0111itted.l~~ 

Moreover, the court inay not disregard or enlarge the plain provisioils of a statute, nor may it go 
beyond the ~neailiilg of the words used when the words are clear and unambiguous. Thus, the 
coui-t is prohibited fi-om writing into a statute, by iinplication, express requireinents that the 
Legislature itself has not seen fit to place in the s t a t ~ t e . ~ '  Coilsistent with this principle, the 
courts have strictly coilstrued the meaning and effects of statutes analyzed under article XI11 B, 
sectioil6, and have not applied section 6 as an equitable remedy: 

A strict collstruction of section G is in keeping with the i-ules of coilstitutional 
interpretation, w l ~ i c l ~  require that constitutional limitations and restrictions on 
legislative power "are to be construed strictly, and are not to be extended to 
include nlatters not covered by the language used." [Citations oinitted.]["Under 
our foi l l  of govenunent, policymaking authority is vested in the Legislature and 
ileither arguinents as to the wisdom of an eilactinent nor questions as to the 
motivation of the Legislature can seive to invalidate particular legislation."] 
Uilder these principles, there is no basis for applying sectioil6 as an equitable 

25 Claimailts' respoilse to draft staff analysis, page 4. 

27 Estate of G~~i s~un ld  (2001) 25 Cal.4th 904, 910-91 1. 
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reinedy to cure the perceived ui~fairness resulting from political decisions on 
f~lnding 

This is further supported by the Califoixia Supreine Court's decisioil in Kern High Sclzool ~ i s t . ~ '  
LII Ke1.17 High Scliool Dist., the court considered the ~neaning of the ten11 "state mandate" as it 
appears in article XI11 B, section 6 of the California Constitution. The coui-t reviewed the ballot 
illaterials for article XI11 B, wl~ich provided that "a state inandate conlprises something that a 
local govemment entity is required or forced to do."3' The ballot sununary by the Legislative 
Analyst li~rtller defined "state mandates" as "requirements imposed on local governrneilts by 
lcgislatioil or executive orders." 32 

The court also reviewed and affinned the holding of City of Merced v. State of Califonzia 
(1984) 153 Cal.App.3d 777.33 The coui-t stated the following: 

In City of Merced, the city was under no legal compulsion to resoi-t to emineilt 
domain-but when it elected to einploy that means of acquiring property, its 
obligation to coinpeilsate for lost busiiless goodwill was not a reinlbursable state 
mandate, because the city was not required to employ eillineilt donlain in the first 
place. Here as well, if a school district elects to participate in or continue 
participation in ally underlyiilg volulztaq) education-related f~mded program, the 
district's obligation to comply with the notice and agenda requirements related to 
that prograin does not coilstitute a reimbursable state mandate. (Emphasis in 
origi~~al.) 3 4 

Thus, the Supreme Court held as follows: 

[W]e reject claimants' assei-tion that they have been legally coinpelled to incur 
notice and agenda costs, and hence are entitled to reimburseineilt from the state, 
based ~llerely upon the circumstance that notice and agenda provisioils are 
ina~ldatory ele~neilts of education-related programs in which clainlants have 
pai-ticipated, withot~t regard to wlzetlzer clail~zalzt 's pal-ticipation in the t~lzdel~lyilig 
proglpnn? is voluntaly 01- con~pelled [Emphasis added..]j5 

The Supreme Court left ~mdecided whether a reimbursable state mandate "might be found in 
circu~llsta~lces short of legal compu1sioi~-for example, if the state were to iinpose a substailtial 

'' City of Srrn Jose v. State of Califol*nia ( 1  996) 45 Cal.App.4th 1802, 1816-1 8 17. 

Kern High School Dist., supm, 30 Cal.4th 727. 

3 1  Id. at page 737. 

j2 Ibicl. 

3 3  Id. at page 743. 
34 (bid. 

35 Id, at page 73 1. 
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penalty (ii~dependent of the prograill h n d s  at: issue) upoil ally local entity that declined to 
participate in a given 

The claimant, in November 5, 2004 coinineilts on the draft staff analysis argues that the 
Coinillissioil sl~ould look to the 2004 decisioil of the California Supreine Coui-t, Sr~n Diego 
Ulrrjied School Dist., s t y m ,  in which the Coui-t discusses the potential pitfalls of extending "the 
holding of City of Merced so as to preclude reiinburseilleilt ... wheilever ail entity makes an 
initial discretioilary decisioil that in tu1-11 triggers mandated costs."37 III pai-ticular, the Court 
examines the factual scenario from Can7zel Valley Fire Protectioiz District v. State of California 
(1 987) 190 Cal.App.3d 521, in which: 

an executive order requiriilg that couilty firefighters be provided with protective 
clothing and safety equipllleilt was fouild to create a reimbursable state inaildate 
for the added costs of such clothing and equipment. (Id., at pp. 537-538, 234 
Cal.Rptr. 795.) The court in Camzel Valley appareiltly did not coiltemplate that 
reiinburse~~leilt would be foreclosed in that setting inerely because a local agency 
possessed discretioil coilceilliilg how inally firefighters it would employ--and 
hence, in that sense, could control or perhaps even avoid the extra costs to which 
it would be subjected. Yet, under a strict application of the rule gleaned from City 
of Me1.ce~1, ss1/pra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not 
be reiillbursable for the simple reasoil that the local agency's decision to einploy 
firefighters i~lvolves an exercise of discretioil conceilli~lg, for example, how many 
firefigl~ters are needed to be employed, etc. We find it doubt f~~l  that the voters 
who enacted article XI11 B, sectioil 6, or the Legislature that adopted Govenlineilt 
Code sectioil 175 14, intended that result, and hence we are relz~ctant to endorse, 
i i ~  this case, an application of the rule of City of Merced that might lead to such a 
result. [Emphasis added.] 

The Coui-t did 1101 rely on this ailalysis to reach its coi~clusioi~s, thus t l ~ e  stateinellts are 
considered dicta; however, staff recognizes that the Coui-t was giving clear notice that the City of 
AJel*ced "discretionary" rationale is not without limitation. What the Coui-t did not do was 
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist. 

Rather, the 2003 decisioil of the Califoillia Supreme Coui-t in Keriz High Sclzool Dist. remains 
good law, relevant, and its reasoilillg coiltinues to apply in this case. The Supreine Court 
explained, "the proper focus under a legal coinpulsion inquiry is upon the nature of the 
claiilla~lts' participation in the underlying prograins t l~einselves."~~ As indicated above, local 
agencies are not legally compelled by state law to dispute a presuinptioil in a workers' 
co~i~pensation case. The decision and the inallller in which to litigate such cases is made at the 
local level and is within the discretioil of the local agency. Thus, the employer's burden to prove 
that the lower back illjury is not arising out of and in the course of employnent is also not state- 

37 Sm7 Diego Ui7ifierl School Dist., supra, 33 Cal.4th at page 887, 
311 Kern High Scl~ool Dist., supi8a, 30 Cal.4th at page 743. 
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iaandated. The evideiltiary burden is simply ail aspect of having to defend against a workers' 
colllpeilsation lawsuit, if the einployer chooses to do so. 

There is no evidence in the law or in the record that local agencies are practically compelled by 
the state thl*ough the illlpositioil of a substantial penalty to dispute such cases. While it nlay be 
true that local agencies will incur increased costs from worlters' conlpeilsatioil clainls as a result 
of the test claiill legislation, as alleged by the claiinant here, increased costs alone are not 
deteiininative of the issue of whether the legislation imposes a reimbursable state-mandated 
program. The Caliloi-nia Supreme Court has repeatedly ruled that evidence of additional costs 
alone, even wheil those costs are deemed ilecessary by the local agency, do not result in a 
reimbursable state-mandated progain under article XI11 B, sectioil 6: 

We recognize that, as is made illdisputably clear froin the lai~guage of the 
coilstitutioilal provision, local entities are not entitled to rei~llburseilleilt for all 
increased costs illandated by state law, but oilly those costs resultiilg f om a new 
program or an increased level of service imposed upoil them by the state.'" 

Ret~~i-iling to the recently decided Salz Diego Unz3ed School Dist., supra, 33 Cal.4th at pages 
876-877, the Court held: 

Viewed together, these cases (Cozuztji ofLos Alzgeles, smpra, 43 Cal.3d 46, City of 
Sciclmn~el~lo, supra, 50 Cal.3d 5 1, and City of Richnzolld, suprcr, 64 Cal.App.4th 
1 190) illustrate the circumstance that simply because a state law or order inay 
illcrease the costs borne by local govenln~eilt in pl-oviclilzg services, this does not 
necessarily establish that the law or order coilstitutes ail increaser1 or higher level 
of the resultiilg "service to the public" under article XI11 B, sectioil 6, and 
Govei-~~i~lent Code sectioil 175 14. [Emphasis in original.] 

Therefore, the poteiltial for increased costs resultiilg froin the statute, without inore, does not 
impose a reimbursable state-mandated prograin. 

Prior Test Claim Decisions on Cancer Presuillptions 

Fii~ally, the claimant points to two prior test claiin decisioils approving reiinbursement in cancer 
presumption worlters' coillpeilsatioil cases. In 1982, the Board of Control approved a test claiin 
on Labor Code sectioil 3212.1, as origiilally added by Statutes 1982, chapter 1568 (Firefiglzter's 
Cancel- P~~esuniption). The parailleters and guidelines authorize iilsured local agencies and fire 
districts to receive reiillburseilleilt for increases in workers' coinpeilsatioil pi-eiliiuill costs 
attributable to Labor Code sectioil 32 12.1. The parameters and guidelines also autllorize self- 
iilsured local agencies to receive reinlbursenient for staff costs, iilcluding legal couilsel costs, in 
defei~ding the section 3212.1 claims, and benefit costs iilcludiilg inedical costs, travel expenses, 
l~ermanent disability benefits, life peilsioil benefits, death benefits, and teinporaiy disability 
benefits paid to the employee or the employee's survivors. 

In 1992, the Commission adopted a stateineilt of decision approviilg a test claim on Labor Code 
sectioil 3212.1, as allleilded by Statutes 1989, chapter 1 171 (Cancer Preszinzptiolz - Peace 

3"ol,illtjl O ~ L O S  Arrgeles, szqw-a, 43 Cal.3d at page 54; see also, Kern High Sclzool Dist., s zpm,  
30 Cal.4th at page 735. 
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Officers, CSM 44.16.) The parameters and guidelines authorize reimbursement to local law 
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Coiltrol decision in the Fil~efightel~'~ Calzcer 
Preszinzption test claim. 

However, prior Board of Control and Commission decisions are not controlling in this case. 

Since 1953, the Califoi'omia Suprenle Court has held that the failure of a quasi-judicial agency to 
collsider prior decisions on the saine subject is not a violation of due process and does not 
constitute an arbitrary action by the agency.40 In Weiss v. State Board of Equalizatiorz, the 
plaintiffs brougllt mandamus proceedings to review the refusal of the State Board of Equalization 
to issue an off-sale beer and wine license at their premises. Plaintiffs contended that the action 
of the board was arbitrary and unreasonable because the board granted similar licenses to other 
busiilesses in the past. The California Supreme Court disagreed with the plaintiffs' coiltention 
and found that the board did not act arbitrarily. The Court stated: 

[Pllaintiffs arguillent coines down to the contention that because the board inay 
have ei-roneously granted licenses to be used near the school in the past it must 
continue its ei-ror and grant plaintiffs' application. That problem has been 
discussed: Not 0111~1 does due pirocess permit omission of reasor~ed 
aclr?zi17istvative opirziol~s but it probably also permits substantial deviation from 
thepriizciple of stare decisis. Lilce courts, agencies may oveil-ule prior decisions 
or practices and may initiate new policy or law through adjudication. (Emphasis 
added.) 4' 

l i ~  1989, the Attoilley General's Office issued an opinion, citing the Weiss case, agreeing that 
clai~ns previously approved by the Comn~ission have no precedential value. Rather, "[aln 
agency inay disregard its earlier decision, provided that its action is neither arbitrary nor 
unreasonable [citing Weiss, supra, 40 Cal.2d. at 7771."~' While opinions of the Attorney General 
are not binding, they are entitled to great ~ e i ~ l l t . ~ ~  

Moreover, the merits of a claiin brought under article XIII B, section 6 of the Califoinia 
Constitut~on, inust be analyzed individually. Con~inission decisions under article XIII B, 
sectioil 6 are not arbitrary or uilreasonable as long as the decision strictly consti-ues the 
Coi~stitutioi~ and the statutory language of the test claim statute, and does not apply section 6 as 
an equitable The analysis in this case complies with these principles, particularly 
wllen recognizing the recent California Supreme Court statements on the issue of voluntary 
versus comp~~lsory progranls -- direction that the Commission must now follow. In addition, the 

40 Weiss v. State Board ofEqualizatiol~ (1953) 40 Cal.2d 772, 776-777. 
4 1 Id. at page 776. 

42 72 Opinioi~s of the Califoillia Attorney General 173, 178, footnote 2 (1989). 

43 Rideout Hospital Foundntio17., Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227. 
44 City of Salz Jose, supra, 45 Cal.App.4th at 18 16-1 817; Courzty of Sonoma, supra, 84 
Cal.App.4th 1264, 1280-1281. 
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C o m ~ ~ ~ i s s i o n  hllowed this same ailalysis in its most recent decisioils regarding the issue of 
reimbursenlent [or cancer presulllptioil s t a t~~ te s .~ '  

Accordingly, starf finds that the test claiin legislatioil is not subject to ai-ticle XU1 B, section 6 of 
the California Constitution because the legislatioil does not illandate a new prograill 01- higher 
level of service on local agencies.4" 

CONCLUSION 
Based 011 the [oregoing, staff coilcludes that CSAC-EIA does not have standing, and is not a 
proper claiillailt for this test claim. Staff further coilcludes that Labor Code sectioil 32 13.2, as 
added by the test claiin legislation, is not subject to article XI11 B, sectioil 6 of the Califoi~lia 
Constitution because it does iiot illaildate a new prograill or higher level of sei-vice on local 
agcncics. 

STAFF RECOMMENDATION 
Staffrecoinilleilds that the Comillissioil adopt the iillal staff analysis, which denies this test 
claiill. 

4 5 Test claim C C L I I C ~ I -  PI-esllniption for Lnw Enfo~.cement alid Firefighters (01-TC-19) was denied 
at the May 27, 2004 Coilllnissioil hearing, and Cance16 P1.esul111~iiolz (K-14) (02-TC-15) was 
denied at the July 29, 2004 Commission hearing. 
46 Because this concl~isioil is dispositive of the case, staff need not reach the other issues raised 
by i.he Depart men t of Industrial Relations. 
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I-Iearing Dale: December 9, 2004 
Y:\JvllZNDATES\200 l\lc\O I-lc-25\TC\propsod.doc 

ITEM 4 
DENIED TEST CLAIM 

PROI'OSED STATEMENT OF DECISION 
Labor Code Sectioil 321 3.2 

Statutes 2001, Chapter S34 (SB 424) 

Lower Back 111jz/1y Preszi111ptio11 for Law E~~forcenze~lt (0 1 -TC-25) 

Califoinia State Associatioil of Couilties - Excess Insurailce Autllority (CSAC-EIA) 
and Couilty of Teha~lla, Claiinailts 

EXECUTIVE SUMMARY 
The sole issue berore the Commission is whether the Proposed Statenleilt of Decisioil accurately 
reflects any decision made by the Colllillission at the December 9, 2004 hearing on the above- 
named test claim.' 

Staff' Recom~lle~ld a t' 1011 

Stal-11-ecommends that the Coinnlissioil adopt the Proposed Statement of Decision, begiiming on 
page two, which accurately reflects the staff icecoillilleildatioil on the test claim. Minor cllailges 
to refect the hexing testimony and the vote count will be iilcluded wheil issuing the final 
Statcment o r  Decision. 

However, if the Commission's vote on Item 3 modifies the staff analysis, staff recommends that 
the  notion 011 adopting the Proposed Statement of Decisioil reflect those changes, which will be 
made before issuing the final Statellleilt of Decision. hl the alteixative, if the changes are 
significant, i t  is recommended that adoption of a Proposed Stateillellt o r  Decision be continued to 
thc January 2005 Commission hearing. 

I Califon~ia Code of Regulations, title 2, section 1 I SS.1, subdivisioll (2). 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

I1V liE TEST CLAIM ON: NO. 01-TC-25 

Labor Code Section 3213.2; Statutes 2001, Lower Baclc Irijtrry P~.esnnzptiort for Lnw 
Chapter 834; Erz forcenzeri t 

Filed on June 28, 2002, 1 PROPOSED STATEMENT OF DECISION 

By CaliS01-nia State Association of Counties - 
Excess h~surance Authority (CSAC-EIA) 
and C o ~ u ~ ~ t y  of Tel~ama, Clailnants 

PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

(Proposed for adoption oil December 9, 2004) 

II'ROPOSED STATEMENT OF DECISION 
The Commission on State Mandates (Commission) heard and decided this coilsolidated test 
claim during a regularly scheduled l~earing on Deceinber 9, 2004. [Witness list will be included 
i n  the iinal Statenlent of Decision.] 

The law applicable to the Commission's detenlliilation of a reiillbursable state-mandated 
progranl is article XI11 B, sectioil 6 of the Califoinia Constitution, Goveimnleilt Code section 
17500 et seq., and related case law. 

The Commission [adoptedlmodified] the staff analysis at the healing by a vote of [vote count 
will be included in Che iinal Statenlent of Decision]. 

BACKGROUND 
This test clainl adcli-esses an evidentiary presu~llptioil given to specified state and local peace 
oSficers in worlccrs' conlpensation cases. Nonnally, before an enlployer is liable for payllent of 
workers' conlpe~lsatioil benefits, t l ~ e  e~nployee must show that the illjury arose out of and in the 
course of employnent, and that the injury was proximately caused by the employnent. The 
burden of proof is usually on the employee to show proximate cause by a preponderance of the 
evidence.' 

The Legislature eased the burden of proving industrial causation for certain public eillployees, 
primarily fire and safety personnel, by establisl~ing a series of presun~ptions.~ The courts have 
described the rebuttable presuinption as follows: "Where facts are proven giving iise to a 

Labor Code sect io~~s 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
the evidence as SLICII evidence, "wl~en weighed with that opposed to it, has inore convincing 
Sorce and the greater probability of truth. When weighing the evidence, the test is not the 
relative numbcr of witnesses, but the relative convinciilg force of the evidence." 
3 See, Labor Code sectioils 3212, 3212.1 - 3212.7, and 3213. 
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pres~un~ption . . . , the burden of proof shifts to the party, against whom it operates [i.e., the 
employer], to prove the nonexistence of the presunled fact, to wit, an industrial relationship." 
(Zil?tori I). Workers ' Col~zpellsatiolz Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.) 

In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For 
the first time, certain local agency and state peace o-riicers wit11 at least five years of full-time 
service, and who were "required to wear a duty belt as a condition of employilent," were granted 
a rebuttable presui~~ption that "lower back impaiilllent so developing or illanifesting itself in the 
peace orficer shall be presunled to ai-ise out of and in the course of employment." Tlie 
presumptioi~ extei~ds for a nlaxinluni of five years beyond the last date worlted, depending on the 
number of years of service. Under the statute, the eillployer may offer evidence disputing the 
 resu sump lion. 

Tlie claii~lanls, CSAC-EIA and tlle County of Tehalna, contend that the test claiin legislation 
constitutes a reiillb~~rsable state-mandated program within the meaning of article XIII B, section 
6 of tlie California Constitution and Govenvnent Code section 175 14, as follows: 

This Cllapler creates a new injury heretofore not coinpensable and provides a 
presulllption that shifts tlle burden of proof to the employer. 

The eflect of a presumption is that the employee does not have to denlonstrate 
that the injury arose out of or in the course of his or her employllent. The first 
erlect 01 a presumption is to ellcourage tlie filing of worlters' coillpensation 
c1aii.n~ because otlieiwise it would be olten difficult, if not impossible, to 
demoi~strate that a particular iiljuiy arose out of or in the course of one's 
employment. Tlie presunlptioil not oilly works in favor of tlle employee, but 
worlts to the detrinlent of the enlployer who illust now prove that the iiljuly did 
not arise out of and in the course of the employee's einployllent, which is 
dilficult. 

T11e net effect of this legislation is to cause an illcrease in workers' compensation 
claiills for lower back injuiy and decrease the possibility that ally defenses call be 
raised by the enlployer to defeat the claims. Thus, the total costs of these claims, 
from initial preseiltation to ultimate resolution are reimbursable. 

In coillillents on the draft staff analysis, dated November 5, 2004, the claimants argue that 
CSAC-EIA is a proper test claimant. In addition, the claimants contend: 1) Labor Code sectioil 
3213.2 "sets forth a clear mandate;" 2) staff fails to apply statuto~y constructioil rules "to tlle 
plain language of the statute;" and 3) staff fails to properly apply the recent Cali foillia Supreine 
Court decision, Sa11 Diego U~riJied Sclzool District v. Con~niissiolz 011 State Manclates. 

Positio~i of the Department of Fiilance 

The Department of Fii~ance filed coilinients on August 8, 2002, concluding that the test claiill 
legislation may create a reimbursable state-mandated program. 

011 Novei~lber 4, 2004, tile Departnleilt of Finailce filed coininents withdrawing any previous 
conclusioi~s supportiilg the test claiill allegations, and agreeing with the draft staff aiialysis that 
CSAC-EIA does not have claimant standing, and the test clainl "legislation does not inandate a 
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new program or higher level of seivice on local agencies." They also state: "A complete estinlate 
of illaildated costs was not identified during the deliberation of the test claiin legislation." 

Position of the Department of I~idustrial Relations 

In comments received August 8, 2002, the Depai-tment of Industrial Relations coilteilds that the 
test claiin legislatioil is not a reiinbursable state-mandated prograin within the meaniilg of article 
XI11 13, section G of the California Constitution. The Departineilt assei-ts that the presuillption in 
Cavor oC safety orficers does not result in a new prograill or higher level of seivice for the 
Collowing reasons: 

Local goveil~inents are not required to accept all worlters' coinpeilsation claims. They 
have the option to rebut ally claim before the Worlters' Coinpeilsatioil Appeals Board by 
presenting a prepoilderance of evidence showiilg the non-existence of industrial 
causation. 

Statutes mandating a higher level of compensation to local goveilvnent employees, such 
as workers' coinpei~sation benefits, are not "new programs" whose costs would be 
subject to reimbursement under article XI11 B, section 6. 

There is no shift of a fillailcia1 burden froin the State to local govenlinents because local 
goveilullents, by statute, have always been solely liable for providiilg worlters' 
coi~~pensation benefits to their 

COMMISSION FINDINGS 

Thc courts have ibund that article XI11 B, section 6 of the Califoiomia ~ o n s t i t u t i o n ~  recognizes the 
state constitutional restrictions on the powers of local goveilllneilt to tax and spend.6 "Its 
pLn-pose is to preclude the state from sl~ifting financial responsibility for canyiilg out 
govei~~inental l~~nct ions  to local agencies, which are 'ill equipped' to assume increased finalcia1 
respoi~sibilities because of the taxing and speildiilg linlitatioils that articles XIII A and XI11 B 
i n ~ ~ o s e . " ~  A test claiin statute or executive order inay iinpose a reimbursable state-maildated 
1~rograi11 if it orders or conlinands a local agency or school district to engage in an activity or 

k o m m e n t s  fi-om Departineilt of Industrial Relations, dated August 7, 2002. 

Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004) 
provides: "(a) Whenever the Legislature or ally state agency mandates a new prograin or higher 
level o r  service on ally local goveil~~nent, the State shall provide a subveiltioil of funds to 
reimburse that local govenu~lent for the costs of the progranl or increased level of seivice, except 
ihat the Legislature may, but need not, provide a subvention of funds for the following mandates: 
(1) Legislative illaildates requested by the local agency affected. (2) Legislation defining a new 
crinle or changing an existing defiilition of a crime. (3) Legislative inaildates enacted prior to 
Ja~~uai-y I , 1975, or executive orders or regulatioils initially iinplelllenting legislation enacted 
prior to January 1, 1975." 

' Depnrt17zellt of Fi17i~nce 1). Co~~~l~zissiolz on State Manclates (Kenz Iiiglr Sclzool Dist.) (2003) 
30 Cal.4th 727, 735. 
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task.' LI addition, the required activity or task nlust be new, constitutiilg a "new program," or it 
must create a "higher level of seivice" over the previously required level of service.' 

The coui-ts have defined a "prograill" subject to ai-ticle XI11 B, section 6, of the Califonlia 
Constitution, as one that cai-ries out the govenmlental fuilctioil of providing public services, or a 
law that illlposes unique requireillents on local agencies or school districts to implemeilt a state 
policy, but does not apply generally to all residents and entities in the state." To deteillline if the 
program is new or iillposes a higher level of service, the test claim legislatioil 111ust be compared 
with the legal requirements in effect immediately before the eilactilleilt of the test claim 
legislation.' ' A "higl~er level of seivice" occurs when the new "requirements were iilteilded to 
provide an enlla~~ced service to the public."'2 

Finally, the newly required activity or increased level of service must impose costs inandated by 
the state.I3 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated prograins within the meaning of article XIII B, section 6.14 In malting its 
decisions, the Commission lllust strictly construe article XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived uilfaii-ness resulting froill political decisioils on f ~ ~ n d i n g  
priorit ie~." '~ 

Issue 1:  Does CSAC-EIA have standing as a claimant for this test claim? 

Govern~lle~lt Code sectioils 17550 and 17551 authorize local agencies and school districts to lile 
test claims seelting reimbursement pursuailt to ai-ticle XI11 B, sectioil6. Goveimllent Code 
section 175 18 delines "local agencies" to meail "any city, county, special district, authority, or 

%ong Bench Urtifiecl School Dist. v. State of Calijonzin (1990) 225 Cal.App.3d 155, 174. 

"c17z Diego U17iJiecl School Dist. v. Col7znzissio~ 071 State Adalzclntes (2004) 33 Cal.4th 859, 878 
(SCIM Diego U~iiJiecl School Dist.); Lucia Mar Ulizfied Scliool District v. Holzig (1988) 44 Cal.3d 
530, 535-836 (Lucic~ Mar). 

' O  S C L ~  Diego UnIJied School Dist., supra, 33 Cal.4tl1859, 874, (reaffirnling the test set out in 
County of Los Aligeles v. State of Califorlzia (1987) 43 Cal.3d 46, 56; Lucia Mal: supra, 44 
Cal.3d 830, 835.) 
I I Sau Diego U7irfiecl School Dist., s t p a ,  33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
535. 

" Salz Diego U711Jiecl School Dist., supra, 33 Cal.4th 859, 878. 

l 3  Coz/llty of F ~ ? ~ S I I O  V .  Stc~te of Califol-1iia (1991) 53 Cal.3d 482, 487; Coulity of Sonoma v. 
C O I ~ Z ~ ~ Z ~ S S ~ O I I  011 Stale Mn~iclcites (2000) 84 Cal.App.4tl1 1265, 1284 (Coulztji of Solzol7za); 
Goveillrnent Code sections 17514 and 17556. 

l 4   inl law I). Stnte of Cc/lijbniia (1991) 54 Cal.3d 326, 331-334; Goveilment Code sectioils 
1755 1, 17552. 

l 5  C O Z L I I ~ ~  of S O I I O I ~ I C I ,  s~,pra, 84 Cal.App.4tl1 1265, 1280, citing City of Salz Jose v. State of 
Cc~lfovnia (1 996) 45 Cal.App.4th 1802, 1817. 
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other political subdivision of the state." Govemnent Code section 17520 currently defines 
"special district" to iilclude a "joint powers agency." 

CSAC-EIA is a joint powers authority established pursuant to the Joint Exercise of Powers Act 
("Act") in Goveii~inent Code sectioil 6500 et seq. and is formed for insurance and risk 
illailageinent p~ii-poses.'~ under the Act, school districts and local agencies are authorized to 
enter illto agreeillents to "joiiintly exercise any power common to the contracting parties."'7 The 
entity provided to adilliilister or execute the agreement (in this case CSAC-EIA) may be a fiiill or 
corporation, iilcludiilg a nonprofit corporation, designated in the agreen~ent. '~ A joint powers 
authority is a separate entity from the parties to the agreement and is not legally considered to be 
the same entity as its contractiilg parties.'g CSAC-EIA contends that, as a joint powers agency, it 
is a type of local agency that can file a test claim based on the plain language of Goverilment 
Code section 17520. Based on the facts of this case, the Commissioil disagrees. 

ln 199 1, the Califoiilia Supreille Court decided Kilzlnw v. State of Cnliforlzin, supm, a case that is 
relevant here. In Kinlnw, illedically iildigeilt adults and taxpayers brought an action against the 
state alleging that the state violated article XIII B, sectioil 6 by enacting legislatioil that shifted 
financial respoilsibility for the fu~ldi~lg of l~ealth care for medically iildigent adults to the 
counties. The Supreine Court denied the claim, holding that the illedically indigeilt adults and 
taxpayers laclced stailding to prosecute the action and that the plaintiffs have no right to 
reiillbursemeilt under article XIII B, section 6.20 The court stated the following: 

Plaintiffs' argument that they must be permitted to enforce section 6 as 
individuals because their right to adequate health care services has been 
compromised by the failure of the state to reimburse the county for the cost of 
services to illedically iildigent adults is unpersuasive. Plail~tiffs ' interest, 
although pressing, is indirect and does not differ from the interest of the public at 
large in the financial plight of local govenunent. Although the basis for the 
clainl that the state nlust reimburse the county for its costs of providing the care 
that was forinerly available to plaintiffs under Medi-Cal is that AB 799 created a 
state mandate, plaiiltiffs have no right to have any reimbursement expended for 
llealtll care services of any kind.*' (Emphasis added.) 

Lilce the plaintiffs in Kinlnw, CSAC-EIA, as a separate entity froin the coiltracting counties, is 
not directly affected by the test claim legislation. The Legislature, in Labor Code section 3213.2, 
gave specified peace ofiicers a presumptioil of industrial causation that the lower back injuiy 
arose out of and in the course of their employment. The counties, as eillployers of peace officers, 

l 6  Letter dated Augi~st 3, 2004, by Gina C. Dean, Assistant General Manager for CSAC-EIA. 

l 7  Goveiilmeilt Code sectioil 6502. 

l 8  Goveiililleilt Code sectioil 6506. 

'' Goveiimleilt Code sectioil 6507; 65 Opinions of the Califoiilia Attoilley General 61 8, 623 
(1982). 

lo Kinlaw, strpm, 54 Cal.3d at pages 334-335. 

' Ibid. 
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argue that the presumption creates a reimbursable state-mandated program and that the increased 
costs are reimbursable. 

But, CSAC-EIA does not einploy peace officers specified in the test claim legislation.22 Tllus, 
while CSAC-EIA inay have an interest in this claiill as the insurer, its interest is indirect. As 
expressed in an opinion of the Califoinia Attonley General, a joint owers authority "is siinply P not a city, a county, or the state as those teilns are iloilnally used."2 Thus, under the Kinlaw 
decision, CSAC-EIA laclts standing in this case to act as a claimant. 

This concl~~s io i~  is f~rrther supported by the decision ofthe Third District Court of Appeal in 
Relle~~elopiize~t Agency of the City of San Marcos v. Conznzissio~z on State Maizclates (1 997) 
55 Cal.App.4th 976. Althougl~ Goveilunent Code section 1 7 5 2 0 ~ ~  expressly includes 
redevelopment agencies in the definition of "special districts" that are eligible to file test claiills 
with the Commission, the court found that redevelopnlent agencies are not subject to article 
XlII B, sectioil 6 since they are not bound by the spending limitatioils in article XlIl B, and are 
not required to expend any "proceeds of taxes." The court stated: 

Because of the nature of the fillatlcing they receive, tax illcreineilt financing, 
redevelopilleilt agencies are not subject to this type of appropriations liinitations 
or speildiilg caps; they do not expend any "proceeds of taxes." Nor do they raise, 
through tax iilcreineilt financing, "general reveilues for the local entity."25 

The Third District Court of Appeal aff i~l~led the Redevelopnzeizt Agency decisioil in Citji of 
El Mo17te v. Coi71171issio11 011 State Mandates (2000) 83 Cal.App.4th 266, 281, again fillding that 
redevelopment agencies are not entitled to claiill reiinburseinent for state-illandated costs 
bccause they are not required to expend "proceeds of taxes." 

111 tlle present case, CSAC-EIA is also not subject to the appropriations linlitation of article 
XI11 B and does not expend ally "proceeds of taxes" within the meailii~g of article XI11 B.  
Accordi~~g to the letter dated August 3, 2004, from CSAC-EIA, "CSAC-EIA has no authority to 
tax" and instead receives proceeds of taxes from its inember counties in the fonn of premiunl 
l~aynents.  Therefore, the Coillillissioil concludes CSAC-EIA is not an eligible claiinant for this 
test claim; however, the Conlnlissioil inay hear and decide the test claiill as filed on behalf of the 
Cou~lty of Tehama. 

22 In the Noveinber 5, 2004 respoilse to the draft staff analysis, the claimant states the following: 
"Indeed, CSAC-EIA is a separate entity conlprised of counties to act as a mechanism to protect 
the counties' fisc. Although CSAC-EIA does not einploy peace officers, when it coines to their 
worlters' compensation, the buclc stops at CSAC-EIA." 

23 65 Opinions of the Califoillia Attollley General 618, 623 (1982). 

24 Coilsistellt wit11 case law, operative January 1, 2005, the Legislature aillended Gove~llment 
Code sectioil 17520, eliinillating redevelop~nent agencies and joint powers entities from the 
express definitio~~ of "special districts" for inandate reimbursement. (Stats. 2004, ch. 890 
(AB 2856).) 

25 Recle~~eloynient Agelzcy, szlpm, 55 Cal.App.4th at page 986. 
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Issue 2: Is the test claim legislati011 subject to article XI11 B, sectio~l 6 of the 
Califol-nia Constitution? 

The Coillillission finds that the test claiin legislation is not subject to article XIII B, sectioil G of 
the Califoinia Constitution because it does not mandate a new program or higher level of seivice 
on local agencies wit:l~in the illeailiilg of article XI11 B, sectioil 6. 

Labor Code sectioil3213.2, as added by Statutes 2001, chapter 834, provides: 

(a) 111 the case of a illenlber of a police departillent of a city, county, or city and 
county, or a inenlber of the sheriffs office of a county, or a peace officer 
eillployecl by the Departineilt of the Califoillia Highway Patrol, or a peace officer 
em~loyed by the University of Califoinia, who has been eillployed for at least five 
years as a peace officer on a regular, f111l-time salary and has been required to 
wear a duty belt as a coildition of employment, the term "ii~jury," as used in this 
division, includes lower back iinpaii~l~ents. The coinpensatioil that is awarded for 
lower back impailments shall include full hospital, surgical, inedical treatment, 
disability indemnity, and death benefits as provided by the provisioils of this 
division. 

(b) The lower baclc iillpaiilllent SO developing or manifesting itself in the peace 
officer shall be presumed to arise out of and in the course of the employ~lent. 
This presuillption is disputable and may be coiltroverted by other evidence, but 
unless so controverted, the appeals board is bound to find in accordailce wit11 it. 
This presumption shall be extended to a person followiilg tenlli~lation of seivice 
for a period of three calendar ~lloiltlls for each full year of the requisite service, 
but not to exceed GO il~onths in ally circumstance, coinmeilcing wit11 the last date 
actually worltecl in the specified capacity. 

(c) For purposes of this section, "duty belt" means a belt used for the purpose of 
holding a gun, handcuffs, baton, and other iteills related to law enforcelllent. 

'The claimant conteilds that the test clailll legislation constitutes a new progsain or higher level of 
service: 

There was 130 requiremeilt prior to 1975, nor in any of the interveniilg years, until 
the passage of [the test claim legislatioil in 20011 w l ~ i c l ~  illandated the iilcl~~sioil 
of lower back injury as a conlpe~~sable injury for law enforcement, and the 
creation of a presun~ptioi~ in favor of lower back injury occui-ring on the job.2" 

In the November 5, 2004 respoilse to the draft staff analysis, the clain~ant states: 

The presuillptio~l in the applicant's favor inci-eases the likelillood that his claiin 
will result in nloiley payllellts fi-om his enlployer as well as f ~ ~ l l  coverage of his 
nledical costs. The greater the number of s~~ccessful applicants, the inore the 
einployer will pay in worlters' co~llpensation benefits. Thus the new program or 
highel* level of service is the creation of the presumption.27 

'' Test Claim, page 2. 
27 Claimailts' response to draft staff analysis, page 4. 
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T11e claiinailt reads requirements into Labor Code section 3213.2, wllich, by the plain meailing of 
the statute, are not there. First, the clainlant asserts in the test claim filing that the legislatioil 
created a new coinpeilsable injury for peace officers. However, Labor Code sectioil 3208, as last 
amended in 1971, specifies that for the purposes of workers' compensation, '"hljuly' includes 
~iizji illjury or disease arising out of the einploynlent." [Emphasis added.] 

The express language of Labor Code section 3213.2 does not impose ally other state-mandated 
requirements on local agencies. Rather, the decision to dispute this type of workers' 
colnpe~lsatioi~ claiill and prove that the injuly is non-industrial remains entirely with the local 
agency. The plain language of Labor Code section 3213.2 states that the "presumption is 
disputable and 117~1-y be coiltroverted by otl~er evidence . . .". [Emphasis added.] 

Under t l ~ e  rules of statutory consti~~ctioi~, wl~en the statutory language is plain, as the statute is 
here, the court is required to enforce the statute according to its t e l l s .  The California Supreme 
Court detei-lniiled that: 

111 statutory construction cases, our f~~ndainental task is to ascertain the intent of 
the lawmakers so as to effectuate the pui-pose of the statute. We begin by 
exa in i~~ i i~g  the statutory language, giving the words their usual and ordiilaiy 
meaning. If the teims of the statute are unambiguous, we presume the lawmakers 
meant what they said, and the plain meaning of the language governs. [Citations 
omitted.]'" 

Moreover, the court ]nay not disregard or enlarge the plain provisioils of a statute, nor may it go 
beyond the meaning of the words used wheil the words are clear and unambiguous. Thus, the 
court is prohibited fi-0111 writing illto a statute, by implication, express requirenlents that the 
Legislature itself has not seen fit to place in the statute.29 ~ons is ten t  wit11 this principle, the 
courts have strictly co~lslrued the ineailiilg and effects of statutes analyzed under article XI11 B, 
sectioil 6, and have not applied section 6 as ail equitable remedy: 

A strict construction of section 6 is in keeping with the rules of constitutional 
interpretation, which require that coilstitutional liinitatioils and restrictions on 
legislative power "are to be collstlued strictly, and are not to be extended to 
include matters not covered by the language used." [Citations omitted.]["Under 
our foi-111 of government, policyl~akiilg a~~thority is vested in the Legislature and 
neitller arguments as to the wisdom of an enactment nor questions as to the 
illotivatioil 01 the Legislature can seive to invalidate particular legislation."] 
Under these principles, there is no basis for applying sectioil 6 as an equitable 
reinedy to cure the perceived uilfainless resulting fi-om political decisions on 
f~inding policies.30 

'' Estate of Gris1,,inlrl(2001) 25 Cal.4th 904, 910-91 1. 

'O City of San Jose 11. State of Cnlijol,lzia (1996) 45 Cal.App.4th 1802, 1816-1 817 
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This is f~~i-ther supported by the Califonlia Supreme Court's decision in Kenz Higlz School ~ i s t . ~ '  
I11 Kerti High School Dist., the court considered the meaning of the tenn "state mandate" as it 
appears in article XI11 B, section 6 of the California Constitution. The couit reviewed the ballot 
n~aterials Ior article XI11 B, which provided that "a state inaildate coinprises somethiilg that a 
local govei~lment entity is required or forced to do."32 The ballot suininary by the Legislative 
Analyst further defined "state mandates" as "requiren~ents inlposed on local goveimneilts by 
legislation or executive orders." 33 

The court also reviewed and affinlled the holding of City of Merced v. State of California 
(1984) 153 Cal.App.3d 777.34 The court stated the following: 

In City of Aderced, the city was uilder no legal compulsioil to resort to elnineill 
domain-but when it elected to einploy that illeans of acquiring property, its 
obligatioil to compensate for lost busiiless goodwill was not a reimbursable state 
mandate, because the city was not required to einploy eillinent dolllain in the first 
place. I-Iere as well, if a school district elects to participate in or continue 
participation in any uilderlying volzintaly education-related f ~ ~ n d e d  program, the 
district's obligation to coillply with the notice and agenda requireinents related to 
that program does not constitute a reiinbursable state mandate. (Enlpllasis in 
original.)35 

Thus, the Supre i~~e Couit held as follows: 

[W]e reject claimants' assei-tion that they have been legally conlpelled to incur 
notice and agenda costs, and l~ence are entitled to reinlburseinent fi-oin the state, 
based nlerely upoil the circuinstance that notice and agenda provisions are 
n~ai~datory elements of education-related programs in which claimants have 
participated, without regard to 1~17etlzer clailnalit 's pal-ticipatioi~ in tlie undel-lying 
pl-ogralli is \lolzilitaly 01. col77pelled. [Emphasis added.13" 

The Supreme Court leIt undecided whether a reimbursable state mandate "might be found in 
circumstances short of legal compulsion-for exainple, if the state were to impose a substailtial 
penalty (inclependei~t of the program funds at issue) upon any local entity that declined to 
participate ill  a given program."37 

The claimant, ill November 5, 2004 conln~ents on the draft staff analysis argues that the 
Coinmission should look to the 2004 decisioil of tlle Califoinia Suprenle Court, Salt Diego 
Ulilj?ed Scliool Dist., sziplea, in w l ~ i c l ~  the Court discusses the potential pitfalls of extending "the 

3 1  Kern Nigli Scl~ool Dist., slipra, 30 Cal.4tl.l 727. 

l2 Id. at page 737. 

33 Ibid. 

34 ld, at page 743. 

3 5  IbicI. 
36 Icl, at page 731. 
3 7 Ibicl. 
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holdiilg of C i / j ~  of Mercer1 so as to preclude reiillburseinent ... wheilever ail entity inaltes an 
initial discretionary clecisioil that in tuim triggers inaildated costs."38 Ii l  pal-ticular, the Court 
esanli nes t l~e  factual scenario from Carl7zel Vcilley Fire Protectiolz District v, State of Califomic/ 
(1  987) 190 Cal.App.3d 521, in which: 

a11 executive order requiring that county firefighters be provided with protective 
clothing and safety equipilleilt was found to create a reiinbursable state illaildate 
ror lhe added costs of such clothiilg and equipment. (Icl., at pp. 537-538, 234 
Cal.Rptr. 795.) The court in Carnzel Valley apparently did not conteilll~late that 
reimbursenlent would be foreclosed in that setting nlerely because a local agency 
posscssecl discretioil conceriling how many fireiighters it would employ--and 
hence, in that sense, could coiltrol or perhaps even avoid thc extra costs to whicl-1 
it \vould be subjected. Yet, under a strict application of the rule gleaned from C ~ t y  
of Mer-cecl, strpra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, sucl~ costs would not 
be reimbursable for the siinple reasoil that the local agency's decisioil to einploy 
lireiighters involves an exercise of discretion concelnii~g, for exaillple, how nlaily 
fircfightcrs are needed to be employed, etc. We find it doubtf~~l  that the voters 
who enacted article XI11 B, sectioil 6, 01- the Legislature that adopted Goveixilleilt 
Code section 175 14, intended that result, and herice we are reltrctarlt to erzdolae, 
111 this cnse, an application of the rule of City ofMerced that illigllt lead to sucl~ a 
result. [Emphasis added.] 

The Court did not rely on this analysis to reach its conclusions, thus the stateilleilts are 
considered dicta; however, the Commission recogilizes that the Court was giving clear notice 
that the Citji ofAhrcec1 "discretionary" ratioilale is no1 without limitation. What the Court did 
rlol do was disapprove either the City ofMel.ced, or its ow11 rationale and holdiilg in Kern High 
Scliool Disl. 

Rathcr, the 2003 decision of the Califoillia Supreine Court in Kerrz High Scl~ool Dist. re i~~ains  
good law, relevant, and its reasoiliilg continues to apply in this case. The Supreine Court 
cxl?laincd, "the proper focus under a legal c o i ~ ~ p ~ ~ l s i o n  inqui1-y is LI on the nature of the Y cla~mants' participation in the uilderlying programs tl~emselves."~ As indicated above, local 
agencies are no1 legally coillpelled by state law to dispute a presuinptioil in a workers' 
coml~ensation case. The decision and the inailller in which to litigate such cases is inade at the 
local level and is w i t h i ~ ~  the discretioil of the local agency. Thus, the employer's burden to prove 
thal the lower back iiljiiry is not arising out of and in the course of e l~~p loy l~e i l t  is also not state- 
mandated. The evidentiai-y burden is siillply an aspect of having to defend against a workers' 
compensation lawsuit, i C  the enlployer chooses to do so. 

'There is no eviclence ill the law or in the record that local ageilcies are practically colllpelled by 
I he state through the imposition of a substantial penalty to dispute such cases. While it 111ay be 
 rue that local agencies will illcur increased costs from worlters' compei~sation claims as a result 
o r  the tcst claim legislation, as alleged by the claiillailt here, increased costs aloile are not 
clete~iuinative of the issue of whether the legislation iillposes a reimbursable state-mandated 

'"~rrr, Diego lirl$ecl School Dist., supra, 33 Cal.4th at page 887. 

'olGi?rri Iligli Scliool Disl., sllpr.n, 30 Ca1.4tl1 at page 743. 
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program. The Califonlia Supreine Court has repeatedly ruled that evidence of additional costs 
alone, even when those costs are deemed necessary by the local agency, do not result in a 
reinlbursable state-mandated prograin under article XI11 B, section 6: 

We recogilize that, as is made indisputably clear from the language of the 
coilstitutioilal provision, local entities are not entitled to reinlburseinent for all 
increased costs inaildated by state law, but only those costs resultiilg from a new 
prograin or an increased level of seivice imposed upon them by the state.40 

Retui-lling to the recently decided Sarz Diego Umz$ed School Dist., supra, 33 Cal.4th at pages 
876-877, the Coui-t held: 

Viewed together, these cases (County of Los Amzgeles, supra, 4 3  Cal.3d 46, City of 
Sncranzerzto, sz~pr-a, 50 Cal.3d 5 1, and City of Richmond, supm, 64 Cal.App.4th 
1 190) illustrate the circumstance that simply because a state law or order may 
increase the costs borne by local govenment in providing services, this does not 
ilecessarily establish that the law or order constitutes an irzcreased or higher level 
of the resulting "service to the public" under article XIII B, section 6, and 
Goveiiul~eilt Code section 175 14. [Emphasis in original.] 

Therefore, the potential for increased costs resulting from the statute, without more, does not 
iinpose a reinlbursable state-inandated program. 

Prior Test.CMl11 Decisions 011 Cancer Presuinptio~~s 

Finally, the clainlant points to two prior test claim decisions approving reimbursement in cancer 
presunlptioil workers' compensation cases. In 1982, the Board of Control approved a test claim 
on Labor Code section 32 12.1, as originally added by Statutes 1982, chapter 1568 (Firefighter's 
Ccrm7cer Pr+esun7ption). The paranleters and guidelines authorize insured local agencies and fire 
districts to receive reimbursenlent for increases in workers' compeilsatioil premium costs 
attributable to Labor Code section 32 12.1. The parameters and guidelines also authorize self- 
insured local agencies to receive reiinbursen~eilt for staff costs, including legal counsel costs, in 
defending the section 3212.1 claims, and benefit costs including inedical costs, travel expenses, 
pel-lllanent disability benefits, life pension benefits, death benefits, and temporary disability 
benefits paid to the einployee or the employee's survivors. 

III 1992, the Conlnlission adopted a statement of decision approving a test cIaim on Labor Code 
section 32 12.1, as anleilded by Statutes 1989, chapter 1 17 1 (Cancer PI-esumnption - Peace 
Officers, CSM 441 6.) The parameters and guidelines authorize reimburseinent to local law 
e~lforcement agencies that enlploy peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Control decision in the Firefighter's Cancer 
Preszl~~ptiorz test claim. 

However, prior Board of Control and Coininission decisions are not controlling in this case. 

Since 1953, the Califoi~lia Supreme Court has held that the failure of a quasi-judicial agency to 
consider prior decisioils on the same subject is not a violation of due process and does not 

County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supm, 
30 Cal.4th at page 735. 
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constitute an arbitrary action by the In Weiss v. State Boarcl ofEqualizatio~z, the 
plaintiffs brought lllaildainus proceedings to review the refi~sal of the State Board of Equalizatioil 
to issue an off-sale beer and wine license at their premises. Plaintiffs coilteilded that the actioil 
of the board was arbitraiy and unreasoilable because the board granted silllilar liceilses to other 
businesses in the past. The California Supreme Coui-t disagreed with the plaintiffs' coiltelltioil 
and found ihat the board did not act arbitrarily. The Court stated: 

[Pllaintiffs argument coines down to the coiltelltioil that because the board may 
have ei-roneously granted liceilses to be used near the scl~ool in the past it inust 
continue its ei-ror and grant plaintiffs' application. That problein has beell 
discussed: Not only cloes clue process pernzit olnissioll of reasol~ecl 
aclluinistl-alive opinions but it probably also permits substal~tinl cleviatiolz fronz 
the yri~~ciple  of slaw clecisis. Like courts, agencies inay oveirule prior decisioils 
or practices and inay initiate new policy 01- law tlxough adjudication. (Emphasis 
added.) 42 

I11 1989, tlle Attoi-ney General's Office issued an opinion, citing the Weiss case, agreeing that 
clailns previously approved by the Coinillissioil have no precedential value. Rather, ''[a111 
agency inay disregard its earlier decision, provided that its action is neitl~er arbitrary nor 
unreaso~lable [citing JVeiss, szlyl*cr, 40 Cal.2d. at 7771 . "~~  While opinions of the Attorney General 
are not binding, they are entitled to great ~ e i ~ 1 . 1 1 . ~ ~  

Moreover, the merits of a clailn brougllt under article XIII B, sectioil 6 of the California 
Constitution, must be analyzed individually. Coinnlissioil decisioils uilder article XI11 B, 
seclion 6 are not arbitrary or uilreasoilable as long as the decisioil strictly coilsti-ues the 
Constitution and the statutory lailguage of the test claim statute, and does not apply sectioil 6 as 
a11 equitable remedy.45 The analysis in this case complies with these principles, pai-ticularly 
when recogilizillg the recent Califo~-nia Supreine Coui-t statelnents on the issue of volunta~y 
versus compulsory prograins -- direction that the Coillnlission illust now follow. In addition, t l ~ e  
Conlillissioil followed this same ailalysis in its most recent decisioils regarding t l ~ e  issue of 
reimbursen~ei~t Ibr canccr presumption statutes.46 

4 2 icl, at page 776. 

43 72 Opiilioils of the California Attoilley General 173, 178, footilote 2 (1989). 

44 1~icleo1,t Iriospitnl Fo~cnclatiolz, 111~. v. Coul~ty of Yubn (1992) 8 Cal.App.4th 214, 227. 
45 City of Smz Jose, szp8a, 45 Cal.App.4th at 1816-1 8 17; Coz~lzt~) of S O I I O ~ ~ Z ~ ,  sz~p~*n, 84 
~ a l . ~ p ~ ~ . 4 t h  1264, 1280-1281. 
46 Test clailll Cancel* Pl'es1117zpti011 for LCLIY E~Zfol*ce~~zel~t cllzcl FireJiglzlel*~ (0 1 -TC-19) was denied 
at the May 27, 2004 Co~llinissioil hearing, and Cancer Presul?zption (K-14) (02-TC-15) was 
denied at the July 29, 2004 Coill~nissioil hearing. 
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Accordingly, the Commissioi~ finds that the test claiin legislation is not subject to article XI11 B, 
sectioil G of the Califoixia Constitutioil because the legislatioil does not mandate a new progall1 
01- I l i  gher level o r  service on local 

CONCLUSION 
Based on the foregoing, the Coilullission coilcludes that CSAC-EIA does not have stailding, and 
is 1101 a proper claiillailt for this test claim. The Commission fui-ther coilcludes that Labor Code 
sectioil 3213.2, as added by the test claiill legislation, is not subject to article XI11 B, section G of 
t l~e  Caliroillia Coilstitutioil because it does not maildate a new progralll or higher level of service 
on local agencies. 

" Because this coilclusioil is dispositive of the case, the Conmiission need not reach the other 
issues raised by the Depa12inent of Industrial Relations. 
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