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EXECUTIVE SUMMARY 

Background 

In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For 
· the first time, ce1tain local agency and state peace officers with at least five years of full-time 

service, and who were "required to wear a duty belt as a condition of employment," were granted 
a rebuttable presumption that "lower back impairment so developing or manifesting itself in the 
peace officer shall be presumed to arise out of and in the course of employment." The . 
presumption extends for a maximum of five years beyond the last date worked, depending on the 
number of years of service. Under the statute, the employer may offer evidence disputing the 
presumption. 

Claimant alleges: "The net effect of this legislation is to cause an increase in workers' 
compensation claims for lower back injury and decrease the possibility that any defenses can be 
raised by the employer to defeat the claims. Thus, the total costs of these claims, from initial 
presentation to ultimate resolution are reimbursable." 

Department of Finance disagrees and supports the staff analysis. 

There is a threshold issue of whether CSAC-EIA is a proper test claimant. CSAC-EIA contends 
that, as a joint powers agency, it is a type of local agency that can file a test claim based on the 
plain language of Government Code section 17520. As discussed beginning at page 6 below, 
staff disagrees; however, the Commission may hear and decide the test claim as it was filed 
jointly with the County of Tehama. 

Staff asserts that the claimant reads requirements into Labor Code section 3213.2, which, by the 
plain meaning of the statute, are not there. First, the claimant asserts in the test claim filing that 
the legislation created a new compensable injury for peace officers. However, Labor Code 
section 3208, as last amended in 1971, specifies that for the purposes o(workers' compensation, 
"Injury' includes any injury or disease arising out of the employment." [Emphasis added.] 
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The express language of Labor Code section 3213.2 does not impose any other state-mandated 
requirements on local agencies. Rather, the decision to dispute this type of workers' 
compensation claim and prove that the injury is non-industrial remains entirely with the local 
agency. The plain language of Labor Code section 3213 .2 states that the "presumption is 
disputable and may be controverted by other evidence ... ". [Emphasis added.] 

Further, there is no evidence in the law or in the record that local agencies are practically 
compelled by the state through the imposition of a substantial penalty to dispute such cases. 
While it may be true that districts will incur increased costs from workers' compensation claims 
as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are 
not detenninative of the issue whether the legislation imposes a reimbursable state-mandated 
program. 

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of 
the California Constitution because the legislation does not mandate a new program or higher 
level of service on local agencies. 

Conclusion 

Staff concludes that CSAC-EIA does not have standing, and is not a proper claimant for this test 
claim. Staff further concludes that Labor Code section 3213.2, as added by the test claim 
legislation, is not subject to article XIlI B, section 6 of the California Constitution because it 
does not mandate a new program or higher level of service on local agencies. 

Staff Recommendation 

Staff recommends that th.e Commission adopt the final staff analysis, which denies this test 
claim. 
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STAFF ANALYSIS 

Claimants 

California State Association of Counties-Excess Insurance Authority (CSAC-EIA) and 
County of Tehama 

Chronology 

06/28/02 

07/08/02 

08/06/02 

08/08/02 

09/24/02 

. 08/30/02 

07/15/04 . 

08/05/04 

10/14/04 

11/04/04 

11/05/04 

·Background 

Conunission receives test claim filing 

Commission staff determines test claim is complete and requests comments 

Department of Finance files response to test claim 

Department of Industrial Relations files response to test claim 

California Highway Patrol declines to file written comments on the test claim 

Claimant files rebuttal to state agency comments 

Commission staff requests additional information from CSAC-EIA regarding 
eligible claimant status 

CSAC-EIA files response to request for additional information 

Draft staff analysis issued 

Department of Finance comments on draft staff analysis received 

Claimant comments on draft staff analysis received 

This test claim addresses an evidentiary presumption given to specified state and local peace 
officers in workers' compensation cases. Normally, before an employer is liable for payment of 
workers' compensation benefits, the employee must show that the injury arose out of and in the 
course of employment, and that the injury was proximately caused by the employment. The 
burden of proof is usually on the employee to show proximate cause by a preponderance of the 
e"'.idence. 1 

· 

The Legislature eased the burden of proving industrial causation for certain ~ublic employees, 
primarily fire and safety personnel, by establishing a series of presumptions. The courts have 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption ... , the burden of proof shifts to the party, against whom it operates [i.e., the 

·employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship." 
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.) 

1 Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
the evidence as such evidence, "when weighed with that opposed to it, has more convincing 
force and the greater probability oftnith. When weighing the evidence, the test is not the 
relative number of witnesses, but the relative convincing force of the evidence." 
2 See, Labor Code sections 3212, 3212.1 - 3212.7, and 3213. 
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In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For 
the first time, certain local agency and state peace officers with at least five years of full-time 
service, and who were "required to wear a duty belt as a condition of employment," were granted 
a rebuttable presumption that "lower back impairment so developing or manifesting itself in the 
peace officer shall be presumed to arise out of and in the course of employment." The 
presumption extends for a maximum of five years beyond the last date worked, depending on the 
number of years of service. Under the statute, the employer may offer evidence disputing the 
presumption. 

Claimants' Position 

The claimants contend that the test claim legislation constitutes a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514, as follows: 

This Chapter creates a new injury heretofore not compensable and provides a 
presumption that shifts the burden of proof to the employer. 

The effect of a presumption is that the employee does not have to demonstrate 
that the injury arose out of or in the course of his or her employment. The first 
.effect of a presumption is to encourage the filing of workers' compensation 
claims because otherwise it would be often difficult, if not impossible, to 
demonstrate that a particular injury arose out of or in the course of one's 
employment. The presumption not only works in favor of the employee, but 
works to the detriment of the employer who must now prove that the injury did 
not arise out of and in the course of the employee's employment, which is 
difficult. 

The net effect of this legislation is to cause an increase in workers' compensation 
claims for lower back injury and decrease the possibility that any defenses can be 
raised by the employer to defeat the claims. Thus, the total costs of these claims,· 
from initial presentation to ultimate resolution are reimbursable. 

In comments on the draft staff analysis, dated November 5, 2004, the claimants argue that 
CSAC-EIA is a proper test claimant. Jn addition, the claimants contend: 1) Labor Code section 
3 213 .2 "sets forth a clear mandate;" 2) staff fails to apply statutory construction rules "to the 
plain language of the statu'te;" and 3) staff fails to properly apply the recent California Supreme 
Comi decision, San Diego Unified School District v. Commission on State Mandates. 

Position of the Department of Finance 

·The Department of Finance filed comments on August 8, 2002, concluding that the test claim 
legislation may create a reimbursable state-mandated program. 

On November 4, 2004, the Department of Finance filed comments withdrawing any previous 
conclusions 'supporting the test claim allegations, and agreeing with the draft staff analysis that 
CSAC-EIA does not have claimant standing, and the test claim "legislation does not mandate a 
new progran1 or higher level of service on local agencies." They also state: "A complete estimate 
of mandated costs was not identified during the deliberation of the test claim legislation." 
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Position of the Department of Industrial Relations 

In comments received August 8, 2002, the Department of Industrial Relations contends that the 
test claim legislation is not a reimbursable state-mandated program within the meaning of article 
XIII B, section 6 of the California Constitution. The Department asserts that the presumption in 
fav.or of safety officers does not result in a new program or higher level of service for the 
following reasons: 

• Local governments are not required to accept all workers' compensat_ion claims. They 
have the option to rebut any claim before the Workers' Compensation Appeals Board by 
presenting a preponderance of evidence showing the non-existence of industrial 
causation. 

• Statutes mandating a higher level of compensation to local government employees, such 
as workers' compensation benefits, are not "new programs" whose costs would be 
subject to reimbursement under article XIII B, section 6. 

• There is no shift of a financial burden from the State to local governments because local 
governments, by statute, have always been solely liable for providing workers' 
compensation benefits to their employees.3 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution4 recognizes the 
state constitutional restrictions on the powers of local government to tax and spend.5 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
govenunental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spendiilg limitations that articles XIll A and. XIII B 
impose."6 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 

3 Conunents from Department of Industrial Relations, dated August 7, 2002. 
4 Article XIII B, section 6, subdivision (a), (as amended by Proposition IA in November 2004) 
provides: "(a) Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the State shall provide a subvention of funds to 
reimburse that local government for the costs. of the program or increased level of service, except 
that the Legislature may, but need not, provide a subvention of funds for the following mandates: 
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to 
January 1, 1975, or executive orders or regulations initially implementing legislation enacted 
prior to January 1, 197 5." · 
5 Department o/Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
6 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
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task. 7 In addition, the required activity or task must be new, constittiting a "new program," or it 
must create a "higher level of service" over the previously required level of service. 8 

The courts have defined a "program" subject to article XIIIB, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implementa state 
policy, but does not apply generally to all residents and entities in the state.9 To determine ifthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation. 10 A "higher level of service" occurs when the new "requirements were intended to 
provide an en11anced service to the public."11 

· 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 12 

-

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 13 In making its 
decisions; the Commission must strictly construe ruiicle XIlI B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resultirig from political decisions on funding 

' ' " Hl4 pnonties. 

Issue 1: Does CSAC-EIA have standing as a claimant for this test claim? 

Government Code sections 17550 and 17551 authorize local agencies and school districts to file 
test claims seeking reimbursement pursuant to article XIII B, section 6. Government Code 
section 17518 defines "local agencies" to mean "any city, county, special district, authority, or 

7 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
8 San Diego Unified School Dist. v. Commission on Staie Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d. 
830, 835-836 (Lucia Mar). 
9 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
10 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
11 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
12 County of Fresno v. State ofCalifornia(l991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
13 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 

14 County of Sonoma, supm, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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other political subdivision of the state." Government Code section 17520 currently defines 
"special district" to include a "joint powers agency." 

CSAC-EIA is a joint powers,authority established pursuant to the Joint Exercise of Powers Act 
("Act") in Government Code section 6500 et seq. and is formed for insurance and risk 
management purposes. 15 Under the Act, school districts and local agencies are authorized to 
enter into agreements io "jointly exercise any power common to the contracting parties."16 The 
entity provided to administer or execute the agreement (in this case CSAC-EIA) may be a fiim or 
corporation, including a nonprofit corporation, designated in the agreement. 17 A joint powers 
authority is a separate entity from the parties tO the agreement and is not legally considered to be 
the same entity as its contracting parties.18 CSAC-EIA contends that, as a joint powers agency, it 
is a type of local agency that can file a test claim based on the plain language of Government 
Code section 17520. Based on the facts of this case, staff disagrees. 

In 1991, the Cali fomia Supreme Court decided Kinlaw v. State of California, supra, a case that is 
relevant here. In Kinlaw, medically indigent adults and taxpayers brought an action against the 
state alleging that the state violated article XIII B, section 6 by enacting legislation that shifted 
financial responsibility for the fonding of health care for medically indigent adults to the 
counties. The Supreme Court denied the Claim, holding that the medically indigent adults and 
taxpayers lacked standing to prosecute the adion and that the plaintiffs have no right to 
reimbursement under article XIII B, section 6. 19 The court stated the following: · 

Plaintiffs' argument that they must be permitted to enforce section 6 as 
individuals because their right to adequate health care services has been 
compromised by the failure-ofthe· state to reimburse the county for the cost of 
services to medically indigent adults is unpersuasive. Plaintiffs' interest, 
although pressing; is indirect and, does not differ from the interest of the public at 
large in the financial plight oflocal government. Although the basis for the 
claim that the state must reimburse the county for its costs of providing the care 
that was fo1111erly available to plaintiffs under Medi-Cal is that AB 799 created a 
state mandate, plaintiffs have no right to have any reimbursement expended for 
health care services of any kind.20 (Emphasis added.) · 

Like the plaintiffs in Kinlaw, CSAC-EIA, as a separate entity from the contracting counties, is 
not directly affected by the test claim legislation. The Legislature, in Labor Code section 3213 .2, 
gave specified peace officers a presumption of industrial causation that the lower back injury 
arose out of and in the course of their employment. The counties, as employers of peace officers, 

15 Letter dated August 3, 2004, by Gina·C. Dean, Assistant General Manager for CSAC-EIA. 
16 Govemment Code section 6502. 
17 Government Code section 6506. 
18 Government Code section 6507; 65 Opinions of the California Attorney General 618, 623 
(1982). 
19 Kinlaw, supra, 54 Cal.3d at pages 334-335. 
20 Ibid. 
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argue that the presumption creates a reimbursable state-mandated program and that the increased 
costs are reimbursable. 

But, CSAC-EIA does not employ peace officers specified in the test claiin legislation.21 Thus, 
while CSAC-EIA may have an interest in this claim as the insurer, its interest is indirect. As 
expressed in an opinion of the California Attorney General, a joint rowers authority "is simply 
not a city, a county, or the state as those tem1s are normally used."2 Thus, under the Kinlaw 
decision, CSAC-EIA lacks standing in this case to act as a claimant. · 

. . . . 
This conclusion is further supported by the decision of the Third District Court of Appeal in 
Redevelopment Agency of the City of San Marcos v .. Commission on State Mandates (1997) 
55 Cal.App.4th 976. Although Government Code sectio~ 1752023 expressly includes 
redevelopment agencies in the definition of "special districts" that are eligible tci file test claims 
with the Commission, the court found that redevelopment agencies are not subject to article 
XIII B, section 6 since they are not bound by the spending limitations in article XIII B, and are 
not required to expend any ''proceeds of taxes." The court stated: 

Because of the nature of the financing they receive, tax increment financing, 
redevelopment agencies are not subject to this type of appropriations limitations 
or spending caps; they do not expend any "proceeds of taxes." Nor do they raise, 
through tax increment financing, "general revenues for the local entity."24 

The Third District Court of Appeal affirmed the Redevelopment Agency decision in City of 
El Monte v. Commission on State Mandates (2000) 83 Cal.App.4th 266, 281, again finding that 
redevelopment agencies are not entitled to claim reimbursement for state-mand!J,ted costs 
because they are not required to expend "proceeds of taxes." 

In the present case, CSAC-EIA is also not subject to the appropriations limitation of article 
Xill B and does not expend any "proceeds of taxes" within the meaning of article Xill B. 
According to the letter dated August 3, 2004, from CSAC-EIA, "CSAC-EIA has no authority to 
tax" and instead receives proceeds of taxes from its member counties in the form of premium 
payments. Therefore, staff concludes CSAC-EIA is not an eligible claimant for this test claim; 
however, the Commission may hear and decide the test claim as filed on behalf of the County of 
Tehama. 

21 In the November 5, 2004 response to the draft staff analysis, the claimant states the following: 
"Indeed, CSAC-EIA is a separate entity comprised of counties to act as a mechanism to protect 
the counties' fisc. Although CSAC-EIA does not employ peace officers, when it comes to their 
workers' compensation, the buck stops at CSAC-EIA." 

22 65 Opinions of the California Attorney General 618, 623 (1982). 

23 Consistent with case law, operative January 1, 2005, the Legislature amended Government 
Code section 17520, eliminating redevelopment agencies and joint powers entities from the 
express definition of "special districts" for mandate reimbursement. (Stats. 2004, ch. 890 
(AB 2856).) 
24 Redevelopment Agency, supra, 55 Cal.App.4th at page 986. 
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Issue 2: Is the-test claim legislation subject to article XIII B, section 6 of the 
California Constitution? 

Staff finds that the test claim legislation is not subject to article XIll B, section 6 of the 
California Constitution because it does not mandate a new program or higher level of service on 
local agencies within the meaning of article XIll B, section 6. 

Labor Code section 3213.2, as added by Statutes 2001, chapter 834, provides: 

(a) In the case of a member of a police department of a city, county, or city and 
county, or a member of the sheriffs office of a county, or a peace officer 
employed by the Department of the California Highway Patrol, or a peace officer 
employed by the University of California, who has been employed for at least five 
years as a peace officer on a regular, full-time salary and has been required to 
wear a duty belt as a co~dition of employment, the te1m "injury," as used in this 
division, includes lower back impairments. The compensation that is awarded for 
lower back impainnents shall include full hospital, surgical, medical treatment, 
disability indemnity, and death benefits as provided by the provisions of this 
division. 

(b) The lower back impairment so developing or manifesting itself in the peace 
officer shall be presumed to arise out of and in the course of the employment. 
This presumption is disputable and may be controverted by other evidence, but 
unless so controve1ied, the appeals board'is bound to find in accordance with it. 
This presumption shall be extended to a person following termination of service 
for a period of three calendar months for each full year of the requisite service, 
but ncit to exceed 60 months in any circumstance, commencing with the last date _ 
actually worked in the specified capacity. 

(c) For purposes of this section, "duty belt" means a belt used for the purpose of 
holding a gun, handcuffs, baton, and other items-related to law enforcement. 

The claimant contends that the test claim legislation constitutes a new program or higher level of 
service: 

There was no requirement prior to 197 5, nor in any of the intervening years, until 
the passage of[ the test claim legislation in 2001] which mandated the inclusion 
of lower back injury as a compensable injury for law enforcement, and tlie 
creation of a presumption in favor of!ower back injury occurring on the job.25 

In the November 5, 2004 response to the draft staff analysis, the claimant states: 

The presumption in the applicant's favor increases the likelihood that his claim 
will result in money payments from his employer as well as full coverage of his 
medical costs. The greater the number of successful applicants, the more the 

25 Test Claim, page 2. 
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employer will pay in workers' compensation benefits. Thus the new.program or 
higher level of service is the creation of the presumption. 26 

· 

The claimant reads requirements into Labor Code section 3213.2, which, by the plain meaning of · 
the statute, are not there. First, the claimant asserts in the test claim filing that the legislation 
created a new compensable injury for peace officers. However, Labor Code section 3208, as last 
amended in 1971, specifies that for the purposes of workers' compensation, "'Injury' includes 
any injury or disease arising out of the employment." [Emphasis added.] 

The express language of Labor Code section 3213.2 does not impose any other state-mandated 
requirements on local agencies. Rather, the decision to dispute this type of workers' · 
compensation claim and prove that the irijury is non-industrial remains entirely with the local 
agency. The plain language of Labor Code section 3213.2 states thc;i.t the "presumption is 
disputable and may be controverted by other evidence ... ". [Emphasis added.] 

Under the rules of statutory construction, when the statutory language is plain, as the statute is 
here, the court is required to enforce the statute according to its terms. The California Supreme 
Com1 detennined that: 

In statutory constrnction cases, our fundamental task is to ascertain the intent of 
the lawmakers so as to effectuate the purpose of the statute. We begin by 
examining the statutory language, giving the words their usual and ordinary 
meaning. If the terms of the statute are unambiguous, we presume the lawmakers 
meant what they said, and the plain meaning of the language governs. [Citations 
omitted.] 27 

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go 
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the 
com1 is prohibited from writing into a statute, by implication, express requirements that the 
Legislature itself has not seen fit to place in the statute.28 Consistent with this principle, the 
courts have strictly construed the meaning and effects of statutes analyzed under article XIII B, 
section 6, and have not applied section 6 as an equitable remedy: 

A strict constrnction of section 6 is in keeping with the rules of constitutional 
interpretation, which require that constitutional lin1itations and restrictions on 
legislative power "are to be constri.ied strictly, and are not to be extended to 
include. matters not covered by the language used." [Citations omitted.]["Under 
our f01111 of government, policymaking authority is vested in the Legislature and . 
neither arguments as to the wisdom of an enactment nor questions as to the 
motivation of the Legislature can serve to invalidate particular legislation.") 
Under these pl'inciples, there is no basis for applying section 6 as an equitable 

2.6 Claimants' response to draft staff analysis, page 4. 

27 Estate of Griswald (2001) 25 Cal.4th 904, 910-911. 

28 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 
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remedy to cure the perceived unfairness resulting from political decisions o.n 
fu d . l' . 29 n mg po ic1es. · 

This is further supported by the California Supre~e Court's decision in Kern High School Dist. 30 

ln Kern High School Dist., the court considered the meaning of the tern1 "state mandate" as it 
appears in article XIII B, section 6 of the California Constitution. The court reviewed the ballot 
materials for article XIII B, which provided that "a state mandate comprises something that a 
local government entity is required or forced to do. "31 The ballot summary by the Legislative 
Analyst further defined "state mandates" as "requirements imposed on local governments by 
legislation or executive orders." 32 

The court also reviewed and affirmed the holding of City of Merced v. State of California 
(1984) 153 Cal.App.3d 777. 33 The court stated the following: 

In City of Merced, the city was under no legal compulsion to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its 
obligation to compensate for lost business goodwill was not a reimbursable state 
mandate, because the city was not required to employ eminent domain in the first 
place. Here as well, if a school district elects to participate in or continue 
participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate. (Emphasis in 
original. / 4 

Thus, the Supreme Court held as follows: 

[W]e reject claimants' assertion that they have bee'n legally compelled to incur 
notice and agenda costs, and hence are entitled to reimbursement from the state, 
based merely upon the circumstance that notice and agenda provisions are 
mai1dat01y elements of education-related programs in which claimants have 
participated, without regard to whether claimant's participation in the underlying 
program is voluntary or compelled. [Emphasis added.]35 

The Supreme Court left undecided whether a reimbursable state mandate "might be found in 
circumstances short of legal compulsion-for example, if the state were to impose a substantial 

29 
City of San Jose v. State of California (1996) 45 Cal.App .4th 1802, 1816-1817. 

Jo Kern High School Dist., supra, 30 Cal.4th 727. 

JI Id. at page 737. 
32 Ibid. 
33 Id. at page 743. 
34 Ibid. 

Js Id. at page 731. 
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penalty (independent of the pro~am funds at issue) upon any local entity that declined to 
pa1iicipate in a given program." 6 

The claimant, in November 5, 2004 comments on the draft staff analysis argues that the 
Commission should look to the 2004 decision of the California Supreme Court, San Diego 
Unified School Dist., supra, in which the Court discusses the potential pitfalls of extending "the 
holding of City of Merced so as to preclude reimbursement ... whenever an entity makes an 
initial discretionary decision that in turn triggers mandated costs."37 In particular, the Court 
examines the factual scenario from Carmel Valley Fire Protection District v. State of California 
(1987) 190 Cal.App.3d 521, in which: 

an executive order requiring that county firefighters be provided with protective 
clothing and safety equipment was found to create a reimbursable state mandate 
for the added costs of such clothing and equipment. (Id., at pp. 537-538, 234 
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that 
reimbursement would be foreclosed in that setting merely because a local agency 
possessed discretion concerning how many firefighters it would employ--and · 
hence, in that sense, could control or perhaps even avoid the extra costs to which 
it would be subjected. Yet, under a strict application of the rule gleaned from City 
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not 
be reimbursable for the.simple reason that the local agency's decision to employ 
firefighters involves an exercise of discretion concerning, for example, how many 
firefighters are needed to be employed, etc. We find it doubtful that the voters 
who enacted article XIII B, section 6, or the Legislature that adopted Government 
Code section 17 514, intended that result, and hence we are reluctant to endorse, 
in this case, an application of the rule of Ciry of Merced that might lead to such a 
result. [Emphasis added.] 

The Court did not rely on this analysis to reach its conclusions, thus the statements are 
considered dicta; however, staff recognizes that the Court was giving clear notice that the. City of 
Merced "discretionary" rationale is not without limitation. What the Court did not do was 
disapprove either the City of Merced, or its own rationale and holding ii1 Kern High School Dist. 

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains 
good law, relevant, and its reasoning continues to apply in this case. The Supreme Court 
explained, "the proper focus under a legal compulsion inquiry is uiron the nature of the 
claimants' paiiicipation in the underlying programs themselves."3 As indicated above, local 
agencies are not legally compelled by state law to dispute a presumption in a workers' 
compensation case. The decision and the manner in which to litigate such cases is made at the 
local level and is within the discretion of the local agency. Thus, the employer's burden to prove 
that the lower back i11jury is not arising out of and in the course of employment is also not state-

36 Ibid. 
37 San Diego Unified School Dist., supra, 33 Cal.4th at page 887. 

38 Kern High School Dist., supra, 3.0 Cal.4th at page 743. 
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mandated. The evidentiaJ)' burden is simply an aspect of having to defend against a workers' 
compensation lawsuit, if the employer chooses to do so. 

There is no evidence in the law or in the record that local agencies are practically compelled by 
the state through the imposition of a substantial penalty to dispute such cases. While it may be 
true that local agencies will incur increased costs from workers' compensation claims as a result 
of the test claim legislation, as alleged by the claimant here, increased costs alone are not 
detenninati ve of the Issue of whether the legislation imposes a reimbursable state-mandated 
program. The California Supreme Court has repeatedly ruled that evidence of additional costs 
alone, even when those costs are deemed necess8.l)' by the local agency, do not result in a 
reimbursable state-mandated program under article XIlI B, section 6: 

We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reimbursement for all 
increased costs mandated by state law, but only those costs resulting from a new 
pro gram or an increased level of service imposed upon them by the state. 39 

Returning to the recently decided San Diego Unified School Dist., supra, 33 Cal.4th at pages 
876-877, the Court held: 

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City of 
'Sacramento, supra, 50 Cal.3d 51, arid City of Richmond, supra, 64 Cal.App.4th 
1190) illustrate the circumstance that simply because a state law or order may 
increase the costs borne by local government in providing services, this does not 
necessarily establish that the law or order constitutes an increased or higher level 
of the resulting "service to the public" under article XIlI B; section 6, and 
Government Code section 17514. [Emphasis in original.] 

Therefore, the potential for increased costs resulting from the statute, without more, does not 
impose a reimbursable state-mandated program. 

Prior Test Claim Decisions on Cancer Presumptions 

Finally, the clain')aJ1t points to two prior test claim decisions approving reimbursement in caJ1cer 
presumption workers' compensation cases. In 1982, the Board of Control approved a test claim 
on Labor Code section 3212.1, as originally added by Statutes 1982, chapter 1568 (Firefighter 's 
Cancer Presumption). The parameters and guidelines authorize insured local agencies and fire 
districts to receive reimbursement for increases in workers' compensation premium costs 
attributable to Labor Code section 3212.1. The parameters and guidelines also authorize self
insured local agencies to receive reimbursement for staff costs, including legal counsel costs, in 
defending the section 3212.1 claims, and benefit costs including medical costs, travel expenses, 
pen11anent disability benefits, life pension benefits, death benefits, and tempera!)' disability 
benefits paid to the employee or the employee's survivors. 

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code 
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption - Peace 

39 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra, 
30 Cal.4th at page 735. 
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Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law 
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Control decision in the Firefighter 's Cancer 
Presumption test'Claim. 

However, prior Board of Control and Commission decisions are not controlling in this case. 

Since 1953, the California Supreme Court has held that the failure of a quasi-judicial agency to 
consider prior decisions on the same subject is not a violation of due process and does not 
constitute an arbitrary action by the agericy.40 1n' Weiss v. State Board of Equalization, the 
plaintiffs brought mandamus proceedings to review the refusal of the State Board of Equalization 
to issue an off-sale beer and wine license at their premises. Plaintiffs contended that the action 
of the board was arbitrary and unreasonable because the board granted similar licenses to other 
businesses in the past: 'The California Supreme Court disagreed with the plaintiffs' contention 
and found that the board did not act arbitrarily. The Court stated: 

[P]laintiffs argument comes down to the contention that because the board may 
have erroneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem has been 
discussed: Not only does due process permit omission of reasoned 
administrative opinions but it probably also permits substantial deviation from 
the principle of stare decisis. Like courts, agencies may overrule prior decisions 
or practices and may initiate new policy or law through adjudication. (Emphasis 
added.) 41 

In 1989, the Attorney General's Office issued an opinion, citing the Weiss case, agreeing that 
claims previously approved by the Commission have no precedential value. Rather, "[a]n 
agency may disregard its earlier decision, provided that its action is neither arbitrary nor 
unreasonable [citing Weiss, supra, 40 Cal.2d. at 777].'.42 While opinions of the Attorney General 
are not binding, they are entitled to great weight. 43 

· · 

Moreover, the merits of a claim brought under articleXIII B, section 6 of the California 
Constitution, must be analyzed individually. Commission decisions under article XIII B, 
section 6 are not arbitrary or unreasonable as long as the decision strictly construes the 
Consti_tution and the stah1tory language of the test claim statute, and does riot apply section 6 as 

· an equitable remedy.44 The analysis in this case complies with these principles, particularly 
when recognizing the recent California Supreme Court statements on the issue of voluntary 

. versus compulsory programs -- direction that the Commission must now follow. In addition, the 

40 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777. 
41 Id. at page 776. 
42 72 Opinions of the California Attorney General 173, 178, footnote 2 (1989). 

43 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227. 

44 City of San Jose, supra, 45 Cal.App.4th at 1816-1817; County of Sonoma, supra, 84 
Cai.App.4th 1264, 1280-1281. 
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Commission followed this same analysis in its most recent decisions regarding the issue of 
reimbursement for cancer preswnption statutes.45 

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of 
the California Constitution because the legislation does not mandate a new program or higher 
level of service on local agencies.46 

-

CONCLUSION 
Based on the foregoing, staff concludes that CSAC-EIA does not have standing, and is not a 
proper claimant for this test claim. Staff further concludes that Labor Code section 3213.2, as 
added by the test claim legislation, is not subject to article Xill B, section 6 of the California 
Constitution because it does not mandate a new program or higher level of service on local 
agencies. 

STAFF RECOMMENDATION 
Staffrecommends that the Commission adopt the final staff analysis, which denies this test 
claim. 

45 
Test claim Cancer Presumption for Law Enforcement and Firefighters (01-TC- ! 9) was denied 

at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-15) was 
denied at the July 29, 2004 Commission hearing. 
46 

Because this conclusion is dispositive of the case, staff need not reach the other issues raised 
by the Depa1iment of Industrial Relations. 
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state of Callfomla 

tMISSION GN·STATE MANDATES 
w Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1 (2 91) 

' TEST CLAIM FORM · 

Local Agency or School District Submitting Claim . 

CSAC-EIA and County of Tehama 

Contact Person 

Allan P. BurdicKiJulianli F; Gmur (MAXIMUS, INC;) 
( . .t •' _,--. 

Address 

4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Ra resentatllie Organization fo be Notified · 

iifomla State Associatio~ of Counties 

EXHIBIT A 

For•Offlclal Use Only · 

RECE~VED' 

JUN 2 3 2002 
COMMl~$101\J 0~ 

Si LI q:: MU.N'}ll .... ~ 

ClalmNo. 0/-TC.-"J-O. 

Telephone No. 

,, ( 916 ) 485•8102 . 
Fax ( 916) 485-0111 

'j 

This test claim alleges the exlstenca·ora·relmbliraable state mandatild,program within the mear\li'iifof secllcin·17514of 
the Government Code and.section~. article X.1119 oHhe Callfoml.~ CoristlMlon. This test claim Is flle(p,urs4a~t to se.ctlon 
17551 (a) of the Government Code. · · · · · · · 

Identify specific sectlo11(s) qf,th~ cr,ap~Elfl!ld,.blll !ll exe.c.qtl'!B.order affeged to contain a r'nandE\te, lf]§lildlii~.the partlcl.il!Jf 
statutory code sectlon(i:;) within the chaptered blli, 'lfappllcable. · . · · . . . 

Chapter 834, Sta~utes of 2001 

.. ~ ... ' . ·-· . ' "" . . ' 

.. 

t~opi 

IMPORTANT:' 'P.LE..«SE'SEE INSTRUCTIONS·AND.FltlNG REQUIREMENTS "FOR COMPLETINGA"fESf'CIAIM ·oN:THE" . 
REVERSE SIDE. . . .. ' . . . .. ' 
Name and Title of AiJthorl:ied ·Representative Telaph.ohe No. · · .i 

GINA C. DEAN, Management Analyst ... Ii' ". · (916} 631-1363 

Signature of ,A.uth~rlze~ Representative !:late 
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~~ 
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State of Callfomla 

COMMISSION ON STATE MANDATES 

980 Ninth Street, Suite 300 
. Sacramento, CA 95814 

(916) 323-3562 
CSM 1(291) 

TEST CLAlftll.f,ORftll 
"' 

., 
" 

Local Agency or School District Submitting Claim 

CSAC·E1A and County of Tehama 

Contact. Person 

Allan P. Byrdlck/Jullal'!a F. Gmur (MAXIMUS, INC.) 

Address 

4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Representative Organization to be Notffled 

California State Association of Counties 

' 

. . For Offlclal Ueli Only 

ClalmNo. tJ 1-TC-:1.? 

Telephone No. 

( 916) 485-81Q2 ' 
Fax ( 916) 485-0111 

This test Cfiifin alleges tti~.existerice ot:s. refmburseble state mandated program within'. th& meaning of section 17.fi14 of 

the Govemr\iant Cod~ end sactlcin a, ai'tlCle XillB of the Cellfomi'a Const1Mion. This test cl~lm ls filed pursuant tti section 
17551(a) of the Government Coda. 

Identify specific section( a) of th!! cliep~red blll or exeoirttve ord~r a'neged to contain a inehdEita;' including the particular 
statutory code sactlon(a) within the cheptared bill, If eppllcable. · · 

Chapter 834, Statutes of 2001 
<I· 

IMPORTANT: PLEASE SEE. INSTRUCTIONS. AND FIL.INOiREQUIREMENTS FOR COMPLETING ATEST·C.~M 01:'1.THE · 
REVERSE SIDE. 
Name sna Tiile of Airth_ciiiZed Representatl\le Telephona·No. 

RICHARD ROBINSON, .County Administrative Officer - - . - ... 
• i "'. 

Signature of Authorized Reprasen~ ~\.£:)~ 
'~ s;~ 

" 
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BEFORE.THE 
. · COMMISSION.ONSTATE MANDATES 

Test· Claim of: 
CSAC-EIA· 

and 
The County of Tehama· 

Lower Back Injury Presumption for Law Enforcement 

Chapter 834, Statutes of2001 . 

. STATEMENT OF THE CLAIM 

A. MANDATESUMMARY 

To expand upon the term "injury" as it pertains to,wo:t'kers' compe:µsation, Chapter 834; 
Statutes of 2001; includes lower back impairment as a compensable injury for po1ice, · 
sheriff and peace officers. · This Chapter also creates a presumption that the lower back 
impairme~t_ occurring during the service period arose out of and . in the course .of 
employment or service. . . . 

·' 
The Chapter added Section 3213.2 of the Labor Code; which.states: 

(a) · In the case of a member of a police department of a 
city, .county, city and~county, or the lll~ber of a sheriffls 
office of a county, or ·a peac:e officer employed by the 
Departme11t of California Highway PatFol; or a. peace 
officer.employed by the University of California;· who has 
been·employ~d for at least five years as•a peace of:ficer·on a 
regular, full-time salary and has been required to wear a 
duty belt as a condition of employment, the term "injury," 
as used in this divisfon, includes ·lower back ·impairments. · 
The compensation that is awarded for lower back 
impairments shall' includei· fulh hospital, surgical; medical 
treatment, disability indemnity, and'. death benefits, as 
provided by the provisioils-0fthis division .. 
(b) The lower back impairment .so developing or 
manifesting itself in the peace officer shall be presumed to 
arise out of and in the course of the employment. This 
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presumption is disputable and may be controverted by other 
evidence, but unless so controverted, the appeals board is 
bound to find in accordanc~ with if: 'This presumption shall 
be extended. fo Ii ip~rscih foliovfulg temunaticin of ·service 
for a period of three calendar months for each full year of 
the requisite service, but not to exceed 60 months in any 
circumstance, commencing with the last date actually 
worked in the specified capacity. 

(c) For purposes of this section, "duty belt" means a. 
belt for the purpose of holding a gun, handcuffs, baton, and 
other items related to law enforcement. 

This Chapter creates a . new injury heretofore not compensable and provides a 
presumption that shifts the burden ofprciofto'the employer.·· 

The effect of a presumption is that the employee does not have to demonstrate that the 
injury arose out of or in the course of his or hef emplo)'ment. The first effect of a 
presumption is to encourage the filing of workers' compensation claims because 
otherwise. it would be often difficult, if not impossible, to demonstrate that a particular 
injury arose' out of or in the course of one's employment. The''prestimption not only 
works in the favor of the employee, but works to the detriment of the employer who must 
now . 'prove 'th8.t the injury did not· arise out of and in the course. of the employee's 
employment; which is diffictilt. · 

The net·effect of this legisl8.tion is to cause an increase in workers' compen.Satioli cla.inls · 
for lower back injury and decrease the possibility that any defenses can be raised ·by the; 
employer to defeat the claims. Thus, the total costs of these claims, from initial 
presentation to ultimate resolution are reimbursable. 

The California State Association of Counties - Excess Insurance Authority (CSAC-EIA) 
is a special district,' being a . joint ' powers . authority which processes workers' 
compensation claims for metnber·counties. ·csAC"'ElA does not have full estimates on 
the costs of this program; but same are' substantially in excess' of' $200 per year. 
Similarly, the Cotinty of Tehama' does ·not. 'have coin.jllete estimates on the cost of 
discharging this program; but estimates that the costs·ofor just one case will exceed· 
$200.00 per year. · 

B. LEGISLATIVE ·ms TORY PRIOR TO ·'1975 

There was no requirement prior to 197 5, nor· iii any ·of the intervening years, until the 
passage of Chapter 834,Statutes'of200'ltfiled on October 13,-200.1, which mandated the 
inclusion of lower back injury as a compensable injury· for law .enforcement, and the 
creation of a presumption in favor oflower back injury cicci.nring on the job. 
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· The Commission on State Mandates ha.s recognized that the institution of presumptions . · 
for workers' compensation for law enforcement and firefighters is a re~bursabfo state 
mandated program. See Firefighter's Cancer Presµtn.ption, SB 90-4081; and Cancer 
Presumption, Peace Officers, CSM-4416 · 

C. SPECIFIC STATUTORY SECTIONS, TIIAT CONTAIN THE MANDATED 
ACTIVITIES 

As related above, the mandated activities are contained in Labor Code §3213.2. These 
sections directly relate to the reimbursable provisions of this test claim. 

D. COST ESTIMATES. 

The, CSAC~?IA i§. a special district, being a. joint powers authority whh;:h processes 
wo*er~' compensation, claims for member countjes; CSAC.~EIA does not have full 
estimat!ls. on the costs of:thls prq~am, but SEllll.~ are. substantially in excess of $200 per 
year. Similarly, the County of Tehama does not have complete estimates on the cost of · 
discharging this program, but estimates that the costs for just one case will exceed 
$200 .. 00 per year. 

i· ,.· .. 
E. REIMBUR,SABLE COSTS MANDATED BY THE STATE 

The costs incurred by CSAC-EIA and the County of Tehama as a result of the .statute on .. , 
which this test claim is based are all reimbursable costs as such costs are "costs mandated 
by the State" under Article XIII.B (6) of the Calif9rpia•Constitution, and• Government 
Code § 17500 et seq. of the Government Code. Section 17514 of the Government Code 
defines."costs mandated by the state::', and·specifi.es tJ:ie fol.lowing three requirements: . 

. .... •' 

1. · There are "increased costs which a Iopa!, agency is required to incur after July 1, 
1980." 

2. The costs are incurred. "as a result of any statute ·enacted on or .after January 1, 
1975.'' 

3. The costs are the result of"a new program or higher level of service of an existing 
program wi.thin the meaning of Section, 6 of Article. XIIIB of the. California 
Constitution." i 

All three of the above requirements for finding costs mandated. by the State are met as 
described previously herein. 

MANDATE MEETS BOTH SUPREME COURT TESTS 

The mandate creat~d by this statute clearly meets both tests that the Supreme Court in the 
County of Los Angeles v. S(ate of California (1987) created for determining what 
constitutes a reimbursable state mandated local program. Those two tests, which the 
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Coriim.ission 6ii ·State Mandates relies tipon to . determine if a reifnbursable mandate 
· exists, are the ''ilirique to· goverriihent" and the "carry out a state policy" tests. Their 

application to this test claim is discwsed below. 

Mandate Is Unique to Local Government 

Only local government employs law enforcement. ' Thus, this requirement is 
unique to government. 

Mandate Carries Oiit a State Policy 

From the legislation, it is clear that the Legislature Wishes to expand 
compensability for injury for those who, through employment as law enforcement 
officers, place themselves at higher risk ·of such irijury fot the protection of the 
public. Additioriaily; this legislation is ro··enco\Jrage iridividuals to piirsue careers 
With law eriforcement, which pose illiZa.tds tci· those so eniployed not found in: 
other career:p·aths.· · ' · · ·· 

In summary, the statute mandates that CSAC-EIA and· the County of Tehama bear the 
burden of pro.of to show that the lower back injury was not arising out of and in the 
course of employment. CSAC-EIA ·and the Cowity of-Tehama b'elieve·tha.t tlle breation 
of a presumption for on the job lower back injury satisfies the constitutional requirements 
for a mandate. · • · 

. : '· 

STATEFUNDlNGDISCLAIMBRSARENOT APPLICABLE.· ···· 

There are •seven:.disclaimers specified in Goveriilil~Iit Code §'l 75S6 which could serve to 
bar recovery of "costs mandated by the State'', as defined in Government Code § 17556. 
None of the· seven disclaimers apply-to this test clairii: .. · · · · - · · · 

1. · The claim is submitted by a local agency or school district which requests 
legislative authority for that·local agency of school "district tci implement the 
Program specified in the statutes, and that statute imposes costs upon the· local 
agency or school district requesting the legislative authority. 

2. ·The. statute or executive cirder affirmed. for the State thlit which had been declared 
existing law or regulation by action of the courts. 

3. The· statute or executive order implemented a federal law· or regulation ahd 
resulted in costs mandated by the federal government; .. unless the 'statUte or 
executive order mandates costS which exceed the mandate· in that federal law or 
regulation. 

4. The local agency or school district has the authority to levy service charges; fees 
or assessments stifficientto pay 'for the niend,ated program or increased level of 
service. 
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5. The statute or executive order provides for offsetting savings to local agencies or 
school districts which result in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund the 
co~~ of the State mandate in f:lll amount. sµfficient W fund the· cost. of the State 
mandate;, 

'' ' . . .. ., .. · 
6. The statute or exe1cutive order imp,qsed duties·which: ;were expressly included in a 

ballot measure approved by the voters in a Statewide election. 
'·•;.. 

7. The statute created a new cnme or infraction, eliminated a crime or infraction, or 
changed the penalty for a criini;: or .infraction, but only for that portion of the 
statute relating dfrectly t0 the enforcement ~fthe crime or infraction. 

None of the above disclaimers have any appli~ation to the test claim herein stated by 
CSAC-EIA and the County of Tehama. 

CONCLUSION 

The enactment of Chapter 834, Statutes of200l imposed a new state mandated program 
and cost on CSAC-EIA and the County of Tehama by establishing a presumption that 
lower back injury arose out of and in the course of employment. The mandated program 
meets all of the criteria and tests for the Commission on State Mandates to find a 
reimbursable state mandated .program. None of the so-called disclaimers or other 
statutory or constitutional provisions that would relieve the State from its constitutional 
obligation to provide reimbursement have any application to this claim. 

G. CLAIM REQUIREMENTS 

The following elements of this test claim are provided pursuant to Section 1183, Title 2, 
of the California Code of Regulations: . 

Exhibit 1: Chapter 834, Statutes of2001 
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CLAIM CERTIFICATION 

. '~. 

The foregoing facts are known to me persanally aiid if so required, I cowd arid would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the State of California that the statements made in this document are true and complete to 
the best of my 'petson'al knowledge and as tci all matters,! believe them to be true. 

Executed tbis..2S"7' day of June, 2002, at Sacr~ento, California, by: 

·~.·/··.· ... ··:-- n~ 
,.:~~ 

GinaC. Dean 
Mariagemeht Afi.alyst · 
CSAC Excess Insurailce Authority 
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DECLARATION OF GINA C, DEAN 

I, Gina C. Dean, make the following declaration under oath: 

I am a manage01ent Anajystfor. CSAC Excess lp._smance Authotjty. As part of.µiy duties, .. 
I am re~ponsible.for,the co~plete.and timely re,c.pvery ofqqsts manciated by the State . 

. ; .i)iJ;:).:.:":._.,' 

I declare that I have examined the CSAC~EIA's sta'.te m~dated duties arid resulting 
costs, in implementing the subjf;cq~yv, ancj.}ind. t\lat suc:\l cost~.~· in,t,nY opinion,. "costs 
mandated by the State", as defined in Government Code, Section 17514: 

,. . . 

"'9osts ~AAd.titecj._by .tli,e S~Je.'. me~ anY ~creased costs 
which a'IOcfil agehC:y oi sc}!oqi. di~rocl;iS required to incur 
after July 1, 1980, 1!:!1.~ resUlt· of Spy statute enacted on or 
after January 1, 1975,.or any executive order implementing 
any statute enacted on or after January l, 1975, which 
mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article 
XIII B of the California Constitution,'' 

I am personally conversant with the foregoing facts, and if so required, I could and would 
testify to the statements made herein. 

I declare under penalty of perjury tinder the laws of the State of California that the 
foregoing is true and correct of my own lmowledge, except as to the matters which are 
stated upon information or belief, and as to those matters, I believe them to be true. 

Executed this ~ day of June, 2002 at Sacramento, California. 

Gma C. Dean 
Management Analyst 
CSAC Excess hisurance·Authority 
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CLAIM: CERTIFICATION 

The foregoing facts are known to me personally and if !lP required, I could and would 
testify'fo the)itatementS 'made herein. I declate under penalty of perjury under the lli.ws of 

· the State of California thlit the sttiteinents made in this document are true and eomplete ti> 
the best of my personal knowledge and as to all matters. I believe them to be true. 

' .· ' \" . . . . . ' ~ ' ·' .. ,.,. ) i . 

Executed this· 2::5 day of JtJne~ 2002, at Red ;Biuff, CaliforDiil, by: . 

~.~.~\0~ 
· chiirii Robi:riSofr 

· ·. Coui:ify Admiriistratiye··officer 
Counfy of'reharila · 

: .. 
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DECLARATION OF RICHARD ROBINSON 

I, Richard Robinson, make the fo.llowing declaration under oath: 

I am the County Admlliistrative Officer for the County of Tehama. As part of my duties; .· 
I am responsible for the complete and timely recovery of costs mandated by the State. · .;. , 

.'·,~- . 

I declare that I have examined the County's State mandated duties and resulting costs, in 
implementing the subject law, and find that such costs are, in my opinion, "costs 
mandated by the State", as defined in Government Code, Section 17514: 

"'Costs mandated by the State' means any increased costs 
which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or 
after January 1, 1975, or any executive order implementing 
any statute enacted on or after January 1, 1975, which 
mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article 
XIII B of the California Constitution." 

I am personally conversant with the foregoing facts, and if so required, I could and would 
testify to the statements made herein. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to the matters which are 
stated upon information or belief, and as to those matters, I believe them to be true. 

Executed this ?..S day of June, 2002 at Red Bluff, California. 

County Admlliistrative .Officer 
County of Tehama. 
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Senate Bill No. 424 

CHAPTER 834 

... _'·· -~c.:~.-1·-.. 
An act to add Section 3213.2 to the Labor Code, rela,W.g to workers' 

compensation. " -

[Approved by Governor October 12, 2001. Filed. 
with Secretary of State October 13, 2001.] 

LEGISLATIVE COUNSEL'S DJOBST 

SB 424, Burton. Workers' compensation. 
Under existing law, a person injured in the course of employment is 

generally entitled to receive workers' compensation on account of that 
injury. Existing law provides that, in the case of certain law enforcement 
personnel, the tenn "injury" includes various medical conditions that 
are developed or manifested during a period while the person is in· that 
service, and establishes a disputable presumption in this regard. 

This bill would provide that in the case of certain law enforcement 
personnel, the term "injilry" also includes a lower back impairment that 
develops or manifests itself during a period while the person is in that 
service. 

The people of the State of California do enact as follows: 

SECTION 1. Section 3213.2 is added to the Labor Code, to read: 
3213.2. (a) In the case ofamember ofapolice department ofa city, 

county, or city and county, or a member of the sheriff's office of a county, 
or a peace officer employed by the Department of the California 
Highway Patrol, or a peace officer employed by the University of 
California, who has been employed for at least 'five years as a peace 
officer on a regular, full-time salary and has been required to wear a duty 
belt as a condition of employment, the term "injury," as used in this 
division, includes lower back impairments. The compensation that is 
awarded for lower back impairments shall include full hospital, surgical, 
medical treatment, disability indemnity, and death benefits as provided 
by the provisions of this division. 

(b) The lower back impairment so developing or manifesting itself in 
the peace officer shall be presumed to arise out of arid in the course of 
the employment. This presumption is disputable and may be 
controverted by other evidence, but unless so controverted, the appeals 
board is bound to find in accordance with it. This presumption shall be 
extended to a person following termination of service for a period of 
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Ch. 834 -2-

three calendar months for each full year of the requisite service, but not 
to exceed 60 months in any circumstance, commencing with the last date 
actually worked in the specified capacity. 

(c) For purposes of this section, "duty belt" means a belt used fortbe 
purpose of holding a gun, handcuffs, baton, and other items related to 
law enforcement. 

0 
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• • • EXHIBITB 
,.. ST.l\TE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
S.ENTO; CA 95814 
r · (016) 323-3se2 
F-. 6) 446-0276 . 
E-mall: csmlnfo@csm.ca.goii-

() 

July 8, 2002 

Mr. Allan Burdick . , .. 
Maximus, J:pc. . . . ... , . 
4320 At(b~.:8.1va.:;· Sill~e 2000 
Sacramento, CA 958~1 · · 

· .... · 

And Affected State Agencies and1nt~restedPq.rties :{see enclosed maili'ng list) 

Re: Lower Back Injury Pr~suriiptibnfor L<iw Enforcement, Ol-TC-25 
CSAC-EIA and County of Tehaina, Cfaimants: 
Statutes 2001, Chapter 834 (SB 424)' 

Dear Mr. Burdic~: .. :- ·' 

Commission staff he.S reviewed the above-named test claim and determiiled that it is complete. 
A copy of the test .Clairri is bei.D.g provided to affected Btate agencies and interested parties · 
because of their interest m the'Gomriii.ssion's determination:. . 

The key.issti~s before··th~ Cominissioil are: · ,,., · · 
\ j : ., ••.• - • . 

• Do, the ,p_rqvwlon~ i~ted ~l;iove \illpose a l}~w prcigf~ dr ~gher level.Pf ~~~vfoe witl@ . 
• c •:! t•· • ~ - -• .~ . . ': ., ' - .. \ ·'_. . ·~'. , .-, I •.•. ;. ·'·.' •"_ ' ' ···.• . . . - , . . • I - .. . . .. .r ·' •. 

an existiµg' prograiµ upon, ldc;al ~ri.tittes wifu.ih tbfm¢iil,tiPg_ of s~ction 6, artic}e XII1'B, .:.:.: . 
of the C0iiforiiia'Coiistitutfo'i:i'and.d6st8 maD.iiafod:'by the state purfuarido section 11si4'· . 
of tl:i:e GoVernment Code?,,, · . · .. 

• bo~~ · Goverruii¢nt c:6P:e. ~ecBtjil \7 5S6 :pr~~Iude ~e Comajssi.on frottd'i~ding ~at ~Y 
of the test claim ptovisioi:J.S impose costs mandated by the state? · . · · .. 

The Cominission requests your participatiol). in_ the. follo.wll;ig activities conce{Iling thµ; te~t 
claim: · ' · · · · · · · · · · 7 

• 

• Informal Conference. An informal conference may be scheduled if requesteq by any 
party. See Title 2, California Code of Regulations, section 1183.04 (the·,r~gul~Vbpii). · 

. .·.. '··. 

• State Agency Review of Test Claim. State agencies receiying this letter are· requested , ·· .· 
to analyze the merits of the test claim and to file written commenti.6nthe key iSsties 
before the Commission, Alternatively, if a state agency chooses not to respond to this 
request, please submit a written statement of non-response tc:>,the Co:n:iii:Jissiori.; 
Requests for extensions of time may be filed in accordance with sections 1183.01 (c) 
and 1181.1 (g) ofthe regulations. State agency comments are due 30 days from the 
date of this letter. · · · · 
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MI. Ailan Burdick · 
Page2 

• Claimant Rebuttal. The claimant and interested parties may file rebuttals to state 
agencies' comments under section 1183. 02 of the regulations. The rebuttal is due 
30 days from the service date of written comments. 

• Hearing and Staff Analysis. A hearing on the test claim will be set when the draft 
staff analysis of the clainl is being prepared. At least eight weeks before a hearin.g ,is 
conducted, the draft staff analysis will be issued to parties, interested parties, a.rid · 
interested persons for comment. CCimments are due at least five weeks· prior to the 
hearing or on the date set by the Executive Director, pursuant to section 11'83.07 ofthe 
Commission's regulations. Before the hearing, a final staff analysis Will be issued. 

• Malling Lists. Under sectj.on 1181.2 of the Commission's regulations, the 
Commission will promulgate a mailing list of parties, interested parties, anci interested 
persons for each test claim and provide.'the list t.o tho~e included on the list, and to 
anyone who requests a copy. Ally written material filed on ~t cl$ vyith the 
Cominission shall be simultaneously served on the other parties listed on the mailing list 
provided by the Commission. · · 

• Dismissal of Test Claims. Undet section 1183. 09 of the Commission's regulations, 
test claims nµ1y be. cii,smissed if postponed or placed.on inactive status by thedaimant. 
for more than one year; Prior· to. dismissing a test claim, the Commission will provide 
150 days notice and opportunity for other.parties to take over the claim .. · 

If the Commission determines that a reimbursable state mandate e_xists;,the c;:laiirumt is , 
responsible for subIDitting_proposed parameters and guidelines for reimbursing all eligible local 
entities'. All hit,ei:~§t&i parlies and affected:state agerici(!S will be giyen ail oppbrymitY.'fo . 
comment on the' ct~f' s p!'op6sal ·before ·c:onsiderati6n arid _adoption by the Commission. 

~ . . . . ' . . . . 

Finally, the Commission is required to adopt a statewide cost estimate of the r!')imbursable 
state-mandated program within 12 months of receipt of ail amended test claim .. This deadline 
may be extdnded. for up to siX''ri:ionfus upon the reqm;st of either the clfilinant or the ' 
Commission. . · · · · · · · 

Please contact Nancy Patton at (916) 323-82i7 if you have any questioD.S. 

Sin 

' .. 
Assistant Executive Director . 

Enclosures: Copy,of Test Claim 

j: \mandates\2001\tc\O1-tc-25\complete.1 tr .doc 

. ~- :11t1.aN.Ill DNDnl.OM. 
:g'1ltl-~ :N.Q'tlHJ 

·---= ·w.1..~ :a.1..va 
Sf\. . ' ~~ ·aa'UVW :craxvtI / · 
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Conunission on State Mandates 
Originnl List Date: 7/1/2002 

Lest Updated: 07/08/2002 

List Print Dnte: 07 /08/2002 

Claim Number: 01-TC-25 

Mnlllng Informntlon Completeness Detennination 

Mailing List 

Issue: Lower Back Injury Presumption for Law Enforcement 

s. Hanncct Bnrkschnt, 

ondatt Resource Services 

-·· --- ---· ··-- --·-·----·---;---,__, 

125 Elkhorn Blvd. #307 

1crnmcn10 CA 95842 

•I: (916) 727-1350 Fax: (916) 727-1734 

.r. Allan Burdick, 

If 1us 
!20 Auburn Blvd., Suite 2000 

1cramcnto CA 95841 

•I: (916)485-8102 Fax: (916)485-0111 

-. Is. 1 hlnn, 
ost k~ Systems 

ommissioner, 

nllfomia Highway Pnlrol 
xccutlve Ofiicc 

l55 Fin:t Avenue 

>crnmento CA 95818 

of: (916) 657-7152 Fax: (916) 657-7324 

1 s. Gina Denn, Mnnngcment Analyst 

'nlifamin Stole A.ssocintion of Counties 

100 I< Street 
ncrnmcnto CA 958 14 

Interested Person 

Claimant 

State Agency 

'el: • 6-~~~~J-6~. _ -~~~'__{_9_1~~ ~o~~~~ ----__ --~aimant 

Director, 
Deportment of Industrial Rclntions 

455 Golden Onie Avenue 

Snn Francisco CA 94102 

Tel: (415)703-4240 Fax: (4\5) 703-5058 

Executive Director, 

Cnllfomin Pence Officers' Associnlion 

1455 Response Rood Suite 190 

Sncramento CA 95815 

Tai: (916) 263-0541 Fax: (916) 000-0000 

Mr. Olonn Hoos, Bureau Chier (B-8) 

Slllte Controller's Office 

Division of Accounting & Reporting 

330 I C Street Suite 500 

Sncrnmcnto CA 95816 

117 

Tel: (916) 445-8757 Fax: (916)323-4807 

Mr. Loonnrd Kaye, Esq., 

County of Los Angeles 

Audllor-Controllcr's Ofr.ce 
500 W. Temple Street, Room 603 

Los Angeles CA 90012 

Tel: (213) 974-8564 . Fax: (213) 617-8106 

Mr. Tom Lutzenbcrger, Principal Annlyst 

Deportment of Finance 

915 LStrcct, 6th Floor 
Sncrnmenfo CA 95814 

Tel: (916) 445-B9i3. Fax: (916) 327-0225 

State Agency 

Interested Persoi1 

State Agency 

Interested Person 

(A-15) 

State Agency 

1 



Commission on State Mandates 
Origlnnl List Date: 7/112002 

Last Updated: 07/08/2002 

List Print Dnte: 07/08/2002 

Claim Number: Ol-TC-25 

Muillng Information. Completeness Determination 

Mailing List 

Issue: Lower Back Injury Presumption for Law Enforcement 

&ul Minney, 
or, Middleton, Young&. Minnoy, LLP 

< Ccn !er Ori vc 
mento CA 95825 . 

(916)646-1400 Fax: (916)646-1300 

•ndy Nichols, Senior Manager 
·aticn, lnc, 

) Trlbutnry Polnl Drive Sul Le 140 
Rivor CA 95670 

(916) 351-1050 Fax.- (916)351-1020 

Interested Person 

Interested Person 
·-·· ----·-· ---·-----·-·--·-----------~ 

~-· --· ---·- -· ·-·-----------
lnrbars Redding, 
ty of San Bernardino 

' of tl1c Auditor/Controller-Recorder 
Nest Hospitallty Lane 

l:mardlno CA 92415-0018 

(909) 386-8850 Fax.' (909) 386-8830 

· ichord Robin•on, County Administrative Officer 
·.y of Tehama 

'Y Clerk's Office P.O. BOX 250 . 

luff CA 96080 

(916) 000-0000 Fax: (916) 000-0000 

·31cve Smith, CEO 

lated Cost Systems, Inc. 

1 Sun Cclltcr Drive Sultc I 00 

'° Cordova CA 95670 

(916) 669-0888 Fax: (916) 659-0889 

Interested Person 

Claimant 

Interested Person 

Mr. David Wollhousc, 
David Wellhouse &. Assoolotcs, Inc. 

9175 Kiefer Blvd Suite 121 
Seorrunento CA 95826 

Te/: (916) 368-9244 Fax.' (916)368-5723 

11 B 

". 

Interested Person 

( } 

(".) 
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Commission on State Mandates 
Original List Date: 7/1/2002 

Last Updated: 07/08/2002 

List Print Dnte: 07/08/2002 

Clnlm Number: Ol·TC-25 

Malling Information Completeness Determination 

Mailing List 

Issue: Lower Back Iajury Presumption for Law Enforcement 

ro ALL"PARTIES AND INTERJtSTllD PARTIES .h commlulon mall.Ing I lat la oontlnuoualy updn!Od as requests arc recelvad to lnoludc or remove any party or pcmon on 
10 malling llaL A cumont mnlllng list la provided with oommiaelon oomospondcnoc, and a copy of the cumont malling list la ava!lablc upon request at any time, Bxoopt 
1 provided otherwise by oommiaslon nile, when a party or lntcreated party Rica nny written material with the commlaslon oonoomlng a oiaim, it shall almuitanooualy 
:rve a copy of tho written material on tho parties and Interested parties to lho olalm ldontlfled on the ma!llng llat provided by lho oommlaelon. (Cal. Code Regs,, tiL 2, § 
I 81.2.) 

() 
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)f. DEPARTMENT CF" C3RAY DAVIS, GCYERNCR 9"""""''" FI N A N C E-----!l-l_S_L_B_TR_EKT_•_B.o._a_RA_M_E_NT-c-=-cA:-::-•-::!l:-=S::-e-;-1 4::-'°.3:::'.7:::o::s:-•:=-=-www-=.;;:;cc.;.;..-.;;;..c.o.'""""'.a;;:;c"'"'v 

August 6, 2002 

Ms. Paula Higa13hl ·. , 
Executive Director · .... · 
Commi~~lon on State Mand~tes 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

: .. 

Dear Ms. Hig~siii: . 

-.. " 

. .._. ' 

RECEIVED 
·:" :_.:1:,. ' .. \ 

... ·· AUG O·l ··~112 
. COMMISSION ON 
STA~ MANO.ATES 

As .request~d i,p yol.lr)e~er.9t~~l,Y, Bi ,200~1)re,,q11parjro~rt ~f F.i!l~!J~,t,ias n~V:i~·~~R:Y1e tes.t.: 
claim subf11~ed .. t>Y t11.~:Cahr9r~1~ ~1:*1 As.~99!~~1.9~ 9f .Cpl!J1\!~~ .. .CC.$AQ:o~lf'.) l:!n!:l ~.h.~. C,,9!Jl'!fy 9f. ... 
Tehama {both hereafter referred to as clalmarit)"asking the Con:u:nis~iejh to cleiteirq)jne;l!iJhE!tner .. -
speclfled costs Incurred under Chapter No. 834, Statutes of 2001, (SB 424, Burtori) are 
reimbursable state mandated costs (Claim No. CSM-01-TC-25 "Lower Beck Injury Presumption 
for Law Enforcement"). Commencing with page 2, of the test claim, claimant has identified the 
following new duty, Which it asserts is a reimbursable state mandate: 

• Increases in workers' compensation claims for lower back injuries. 

As the result of our review, we have concluded that the statute may have resulted in a new state 
mandated program and cost on CSAC-EIA and the County of Tehama by establishing a · 
presumption that lower back injuries occurring during the employee's service period arose out of 
and In the cou.rse of employment. If the Commission reaches the same conclusion at its 
hearing on the matter, the nature and extent of the specific activities required can be addressed 
in the parameters and guidelines which will then have to be developed for the program. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your July 8, 2002 letter have 
been provided with copies. of this letter via either United States Mall or, In the case of other state 
agencies, lnteragency Mail Service. · 

If you have any questions regarding this letter, please contact Jennifer Osborn, Principal 
Program Budget Analyst or Keith Gmeinder, state mandates claims coordinator forthe 
Department of Finance, at (916) 445-8913. 

Sincerely, 

~~ft._ 
S. Calvin Smith 
Program Budget Manager 

Attachments · 
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Atta.chriient A 

DECLARATION OF JENNIFER OSBORN 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-25 

1. I am. currefl~Y employed by the State of Califomla, ·Department of Finance (FinE!nce), arfi 
f~.rnillar wi~tl'the duties of Finance, and am authorized to make thi.~ de.c:!aratlo~'an behalf 
of Finance. . . · · 

... i) ·: -~·· ( ·/ :: '1;:;'\~.. ·.· :...·-··-. ~ 

2. We'c6hcLrth~fth~·ctlapter No. 834, Statutes of 2001, (SB 424, Burton) sectioiis · 
relevant to this claim are accurately quoted in the test claim submitted by claimants and, 
therefore, we do not restate them In this declaration. · 

. I certify 9nqj:1~. pe;n.~Jfy_'p~,peirJ.~~ J!i~fth~,J~~ s~\.'fo~b, i~.,tb~'. fpr~~olhg;"'fe. trµ~. ~lid,cor:rf)ct. of 
my own knowledge except as to.the matters therein stated.as information or belief and, as to 
those matter~; 1 ~eii~v~. itl~m to b!3 ffue: . ·.. · · ,,' · ·· ··· · · · · · ··· · · 

" . . . ... 

. "\ ··.1.; .. 

.... _ .. 

.. ·.· 

• f 

"' 

' . ·, . 

~,;/&. doc7~ at SacrameKto, CA ~ferOsbom 
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PROOF OF $1;R.VICE 

Test Claim Name: Lower Back Injury Presumption for Law Enforcement 
Test Claim Num~er. CSM-91-rc~25 · · 

l, the undersigned, declare as follows: 
I am employed in the County of Sacramento, state of California, I am 18 years ofag9 or older 
and not a party tq;.the .within entitled·cause; my business address is 915 L Street; 8 Floor, 
Sacramento, CA 95814. · 

. "'l 

On August 6, 2002, I served the attached'recommendation of the Department of Finance in said 
cause, by facsimile to the. Commission on StC\te Mandates and by placing a true copy thereof: 
(1) to claimants and nonsfate agencies enci9i;ed in a sealed envelope with .postage.ther.eon fully 
prepaid in thei.Unitecj State.s Mail at Saqr!iin:i~nto, Galifornia; and (2) to state ageneies in the 
normal pickup location at 915 L Street, 8 Floor, for lnteragency Mall Service, addressed as 
follows: 

A-16 ,, . 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 · 
Facsimile No. 445-0278 

8-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacram~n~o. CA 95814 ... 

Harmeet Barkschat 
Mandate Resource Services 
5325 Elkhorn Blvd. #307 
Sacramento, CA 95842· 

Allan Burdick 
Maxim us 
4320 Auburn Blvd. Suite 2000 
Sacramento, CA 95814 

Annette Chinn 
Cost Recovery Systems 
705-2 East Bidwell Street #294 
Folsom, CA 95630 

B-8 
Sjate Controller's Office, 
Division of Accounting & Reporting 
Attention: William Ashby 
3301 C Street, Room 500 
Sacramento, CA 95816 

CSAC-EIA 
3017 Golden Canal Drive, Suite 300 
Rancho Cordova, CA 95670 

Director 
Department of Industrial Relations 
455 Golden Gate Avenue 
San Francisco, CA 94102 

Executive Director 
California Peace Officers' Association 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Glenn Haas, Bureau Chief (8-8) 
State Controller's Office 
Division of Accounting and Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 
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Commissioner 
c·alifomia Highway Patrol 
Executive Office 
2555 First Avenue 
Sacramento, CA 95818 

Gina Dean, Man~g9,ment' Analyst - -
- Callfomia State AssoCiatlon cifCountles 

11 00 K Street 
Sacramento, CA 95814 

;~,' 

David Wellhotise · --• 
David·Wellhouse:efr1d Associ'ates, Inc. 
9175 KlaferBlvd; S'i:llt~''121 
Sacramento, CA 958'26 -

Barbara Redding 
County of San Bernardino ,. 
Office of the Auditor/Controller-Recorder 
222 West Hospltalitylane· 
San Bernardino, CA 92415-0018 

Steve Smith, CEO 
M~nd_ated Cost Systems, Inc. _ 
111·30 Sun Center Drive, Suite 100 ... ,. 
Rancho Cordova, CA 95670 · 

Leonard Kaye, Esq. 
County of Los Angeles 
Audttor-controller's-·6ffice 
soo w. Temple street, Room 603 
Los Angeles, Ca 90012 

~., 

'···' 

PaUI. Miriri~y · . _ _ . .- . ·': · 
·specter, Middleton, Young and-Minney, L~J:> 
7 Park Center Drive · · 
Sacramento, CA 95825 

~ '. =·· \~·.. : . ·;· . . . . . ..• . .' 

Andy' Nichols,· seril9r Manager 
cenffation', Inc: - · . 
1·2150 ffi'butary Pqint Drive, Suite 140 
Go1i:I River~ cAess7o · 

Richard Robinson 
County Administrative Officer · 

- County of Tehama · · " 
County Clerk's Office 
PJJ. BOX250 
'~ed Bluff, CA 96080 

I declare under penalty of perjury under the laws of the state of California thafthe foregoing Is 
true and correct, and that this declaration was executed on August 6, 2002 at Sacramento, 
California. - · · 
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..... 

STATE OF CALIFORNIA 

DEPARTMENT OF INDUSTRIAL RELATIONS 
DIVISION OF WORKERS' COMPENSATION 
455 Golden Gate Avenue, glh Floor · 
Sen Francisco, Callfomle. 94102 
Telephone: (415) 703-46bO 
Facslmlle: (415) 703-4720 

August 7, 2002 

Paula Higashi 
Executive Director· ., 
Commission on State Mandates 
980 Ninth. Street, Suite.-300 .... 
sacram~ht'o, Callftirfila 956j4 

' . . . . ... ,·. 

.. •·. 

Gray Davis, Goi 

MAILING ADDRESS: 
P. 0. Bar 420603 

San Fmnclrco, CA 94142:0603 
' . . . 

: ;, .. ·. ' .. 

EXHIBITD 
· .. '. 

' . ~ .. _, -. . 

',· 

Re: c~~~er Pt.E!sumptl~n 'tor 1..,~w E~forcem.l!!lit and Firefighters, 01-rc-1·~ . . .. - .. : . . ,, 

Hepatitis and Blood-Borne lliness Presumption for Law E.nforcement 
and Flreflgflt~r~t• 01 ... rc~20 

. \ . ' ' . . ·, 

. ~~1;>~r9.~1.osJS,,Pr"e.~,,1,1m'pt\~~ tor.Firefigtite~; J.all Guards,, and . 
. ~cor,r~9t1ona!.OffipE1rs~ Q1~Tc-2a -~-- .. . ·. : . 

Mehirlgi~i~. Pre~~m_ptlon':ior l,,.a~:~nf!)rcem~~t. .,dcl ;Flrefl'ghter~ .• 01-r.c-24 
. - . ' ·. ' . . ·; - . . . . ·-·' . ,,.. . ... 

Lower Back· Injury Presi.unption tcir. Law Enforcement,'01-rc-25. . ' ' 

Dear Ms. Higashli: 
, ._.·:······ 

Pursuai:it to,Tltle: ,Gt Q~Uf9r.6i.a, Cp,q.~ of R~g1.1l~ti.q.h~ (<IC, c:;lt ~) ~.eeti~n 11B$,:0·2, Th.e 
followir\g).ftlje cdr)sgl!.q .. i:iJE!d.ie$pcm~~.,!f1Y t~~-~:[)epaft,.ine-r')t_~f ln~ustrial Relati9.ns, Divi~lon 
of Workers' CompehisE!119r:ifPVY,y1'·or'."bge,r'1.cy"), to .~he aqove-named,te,strcla1ms. This 
response is consolidated because the Agency's comments to the key issues are identical 
.for all five claim_s. , .. r' 

Article Xll l. ~. seo/tipn .. f? .of tl:Je. C~Jifornia -Corystitutio.i:i. ("S.ectia,n 6") provid~s in pertin!=lnt 
p~rt that Wh~.i;ievei)n,~.Legi.~!;i;iiwe or l!mY s~t~ a@~~BY IJJ~.n_dfltes ·~.new pr~gram~ or 
h1ghe.r.:lev.~!;.pf i:-.ery1aepr:i any loqal 9QVBrn'!Jen~ ... ttte .•. s~t~.,shall prov1d~Ji. S\Jbv~nt1on of 
funds.to r.~!n;iJ?.~rn.~ th~~!c:i6atgoxer.h"]~~tfo,.r th~. ¢&sts ofsuch program or increased .. 
level·ofservipe.c.· . . · , · ·'··· .: · · .. · .•. . . . . ·· . 

• . . ~ . 'r_ '"~; '. : . . • • ••. , • • •• : ·.~ 

Pursuanbtor:G_·· . .OY_.er_nm __ e_.n_ t Gode § 1. 7_553:.an ____ d 2 C;C ... R.. §: 1_1 B_3.q2, the _Cali_fomla. :;>tat.e 
Association M. C.Qu,nti_e~""" E:xoe.!?,s 111~uratic~ ... Authqr;(ty ("C$AG") ?!J:Jd t~e. Cqynty of 
Tehama.haS!e. fil.~d, t!'l~t:Clai.i:hs assei:tti:ig thatthe followirg· ~.tatute~;·Wtiiqh e,5tal:>lish 
rebuttable presumptions of compehsation·for sj:iecific ihjudes suffered by· law 

125 



Paula Higashi 
Augu.~t .7;·2002 
Pag_f\g,:,: · .. · · .. 

t~~./,:,t;:>' . 
enforcforilefrit officers and firefighters, create reimbursable state mandates under 
Section 6: · 

1. Labor Code 3212.1 (Cancer Presumption for Law Enforcement and Firefighters) 
2. Labor Code 3212.6 (Tuberculosis Presumption for Flrefighters,.Jail 

Guards, and Correctional Officers) 
3. L~99JrcfS9~"'~21.~i~ ~~~patitls and Blood-Borne Illness Presumption for 

L~w:;e:nforcemeht ~nd Firefighters) · 
4. Labor Cod.~ 321,2.9.(Meningitls Presumption for Law Enforcement and 

Firefl!Jifffsi's) · · ,., · 
5 Labor ¢P9~ .. ~?1 t}igl'.(~ower Back Injury Presumption fo~ Law Enforcement)' 
. . , .. '·_· ... ·~~·~t'-"" ./': ~ .... ~~ 1 · ....... ;,1, • .• ~ ~, .. ·• .. -· : .... • . . .-· ·,. • 

The abo..;>e.::Cited.'stafutes are all Legislative enactments. Neither DWC:no,r ariy diylslo[i of 
the Department of Industrial Relations has promulgated regulatlons:to Implement these . 
statutes. In. tf]ls r9gari;t, tti~ P!=lllfornla Con~tit1,1t)o1J c;onfers '.'ple11ary pow~r"Jo the 
Le'glSiaturedo cleviif1i51:;'1'C:alifomia's\~6rk~rsi 66rfipent:latiori lc1W~. ·'Artible .)('i\/' section 4 of 
the Coqstitqtio,n.,provipes ir1Pert!n1:mt pi:ict.(emphasis.!'lc:iqed):, · _ . , 

' '· •. : ~,:;·.· .· .' .:· .••• ,· _1'- .:,, .. ~~···_ ·." ' . ~"'!'~,.- .· .. _ .. ··t•:~-·.~·:·.:~~-- -~ -.. -

. The Legislature is hereby expressly vested with pleha,Y power; urifinilted 
by any provJ_~i!;l!l_):if _th'~- Cqp,$Jit\,\tiQ[), . to c;r,ea.t~ •.. EiQ9,. ~.nfC)f"9,~ B., cqr,npl~te 
system of workers'' ·aompensatlbn; ?.Y. approP.n~!~' l~.$J~latiqh; .~~~;,:lr,;:ihat 
behalf to create and enforce a llabllrty cinthe pait·tif any·or all perSons to 
coropeQ~~}~ .. EiTlY, i;ir .. ~!I .. qf Jbe!r wqr~f).~$,,, fi;:>~ !r)ury .. o~,, d.l~~bllt.w .• ,~P.<;i .!P.!3ir 
dependehtS 'fdr detHh ·incurred ·bi' sLis~ained 'oy the· saia w6rkefs hi the 
course qftheir emplqym.en.t, l!Tt;i$peq1:ive o,tthE!f~uJtof.?.nY.Pi:\lrtY,., 

. ,. ·, , '_.'. ·• ·'', •• : •.· J,'h ~, .. •,.••·;: • ·,·!• .a;ir .'' . !".''.;'··:. ·~~ ':i· / ',.._·,;•• ..... • -.. ~._. 

DWC's position Is that the Labor Code presumptions do not impose a new _pro~rE;ifTI or . 
higher level of service within an existing program upon local entitles within' the' meaning bf 
Section 6. The statutes at issue are evldentlary bu_rdens of,proof.affE!cting the entitlement 
of a defined clas,siflcatlo_n of-~!i')ploye~~- tq-w9rk~.r~; 9(;mpe'il.s~11on'_be,6E;!flt(f9r sp!'lc.ific:· 
inJuries·;~ 1 n·cre'as~d ·easts fC>.t 16ea1 9gY~mrtl'.$nts· ~~spcJatE>.t1-with the µ·a:yrnen.t workers' -
compensatlon-b:ei"iefih(should not be 'caii§ildered .r~lmbi.Ji"Sable rnandaf¢s. : . . 

' .. ·. ' . . •" :t. ' '• . 

1. The Presumptions Do Not Create "New Programs" Requiring Reimbursement. 
" -

Loca1-g6v~mmeryts:rar~ n~(eD~iti,ed. fo r~Jt,n99rr:i~mB.nt,for all in~r~;a,se~ ~9¥i:l_n:i~.~9~~ed · 
by state law.· llllist~ad;''<thef al'S-'p_nly el}ti~aq'fo re~vefqg:s~.t~.sLlJ~lngJrmmi a .11·~~:,,_ .. '. 
program ofar.i · inC~~ss·atl :1eyer>c>rs~'Nlce' of _aJi ~xi_~t1~tf'P.r6!;ft~m !1'ni:>i?s~o~t:io:·-~t;1~rn :ti.YJ''.· 
the state; Goveiltimi:lnfoo'd'e § 17$14; t;ucia Mar Uriifled'scnoal-D!st. Yi'.AbQl~,(1,~88) 

. 44 Oal.3d 830, 835. Thei terms "new program" or "increased costs" are deflnea using. 
"the commonly un_d~~tooq mean!ngs orthe term[s~-:-Pr.9\;lr~ms t~,atp.?rzy.()uq~e,, . 

. governmental ru,rjetlon of prcividlrjg.s~f\li~es· teii the_ pi;lb.lif;-1 ~r 1~,~s Wlilcht~.o impl~JTlent 
state policy, lriipos~ unlq\.]e i'etjiJlr'erpebis dn lmc:erl QQ~~mll)~ritS 'i:ll1s\ .d9. not apply . • 

rali ·to all r~sldeiit~fahd entities' lri'.th~(state."· Couhzy ·bf Lbs Angeles1V. S.tate ()f gene y ,.. . _ -. _ ... ., _ . . . .- . . . ... . . . . 
California (1987) 43 Cal:3d 46·, 56'. · · · - .,.. " 
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l : • •. • • ;.<. ,;._ '• '•· • ' ·o • .' • i ", '' - ~ • I ,·• .,-_,; :·li'.'i. . .'.',i, ', 

The st~.t.Lite~ }?.t lss:\-!e:; Labor Coq,~ §,§ 3.? 12'.1J c~~;::er), 3?.12.6,~(~u~er~~.losl.~ )1 .~'~lgt-~.. : 
(hepatitis), 3212.9 (rr:ie.nlf1gitjs ); . a11<:f .. ~213.gSl.ol;l(er pac~) all .e~.t1:1t;>hsh prE;1s.~ mpt19_f)~ o.f , . 
~n?ustrial ~aus~_tig~"lqr.11J.e.,s.~!3~iflp.in).Y'X',~~X;~~~:'.t?:Jtti~ r~sP.~qily~,statute. As~\IJ'P,\(19, a.n .· .. 

~~~u;;~e:~8~rq~~:rt~~~~tg~~~;Krn:.m~~:finJiJ~~~sr;~P.~~~a·r.~~~~:~&9o~J~~~~:~~~itrqQf 
1n an¥,~~~s~gu,~ntlr, l1~1~at~cl; ~~~~~}s, EIDlff'll~~~}Qe empJoY.7~whe> .. 11J,us.t,J>tQ.v!cl!3 ·'> .. , : . 'j· '·'' ..• . 

c.ontrovett~ng evld~nce 1n ordE;1r 19,,de;if~;;ii t~~--.C?la1,i:n. 1 
.. · T~~ P.uwqs~ pqhe.se.pr~~Lltl)pt1.otL$.. -. 

"1s to provide addlt1onal compensation benefits to certain public employees who provide 
vital and hazar~ou.i>:s~!'\'lCf?,~.,qy e~i;;in~ the ~.1,JfdE!Q of W99f::of. im:lJ1stri~l·qaµsatiP..Q1_" ... Z!pton 
v. Workers' Gomoensation'Apbeals B'i)ard ,(1~~.Q) 21 e' Q~!.f,.pp.3.d 98Q, 987 ($rTIPh~~il3' 
added). They·",are El' ~efl~diofl c;)'fpµ._blic;i.p9JJ:9Y": :~~.:. lmpl,~,ment~d l:IY shlftfl1g tbef O:~rqen' of 
proof in an iridustna!'injury 'cas13. ~ l.Ql,· .. al ea~·; IJ. 4. . . .. . . . . . . . . . 

'<.. ' ~-; -. I • 

As Indicated !'!PO~tjl, th13"~rE1l$..L!mp~.ipqs arE;I ppt,.jl'[~futa,q!~r l?,J?,Ell, ~~v!'irnm.enti;, are got .. : .,. 
ma nda.t~d)!!¥ t~~~e :~!~.tHt13SJ8.~~;~pt·Eil!:W9t~~i'~' ~99.P:'lP~P~~:Ut?"h. cl~h~,~:·f~J.1\~9 :~J~.Q}~, tbe .. . . 
ambit o.f tbe. i3PP.J19e1PI,~ pr13s.umptt9n:. TbE!Y .h.?IYl3 Jh1:1PRt1911 ~o .r~p1;1t ~QY clf11m.b,~f9[~,th.e · . 
Work~rs:. Cornj:i~n~.~.1i9p.Aiip~~1s2a9,~.r~ tiY,;J:it~,~~.n~tln~ a pf-~P~.iJdE;1'ranQ.~ .of ~~t9~n .. 9.~, .. . . 
·showing the non~ex1stence of m·dustna1 causat1on.2 Reeves v. Workers' Compensation 
Appeals 'Boarg.(4000). 8Q,. Qal.App'.4.th 22, ~Q., ~Q .CEllJ~ptr.~g 74. ... .. 

. . ,- ' . . ' ~. ' . ' - . ~ .. : ~ . l ' . " . 

• _·,~·'.," .·~; _.'." '·'·'\,::'~' ';," •~!.C-:•,\.'""i'·
0

?'·•J :,'.:~:·· ... :.:'.~~ '··.: .. ' :.;.. 'I ·-1.'.;".• .. : , •·,:.'• ; I," 

Appellate, 9~.$~~. n~~~I99 ~9 .. t.h~f etat~ s.~~t~f:!S;~tti.~tjg~t.in.,~.<:!. tiigner..l~~~J of ~mp~!;t.~~~ign tq -.. 

E~iiS!~il~~~i~\~i~!lf~~litlit~~~;~Wi~i;i~~f i1~hl· ·. 
we~e n,_pt~.r:itlJ)~q,tq'reirti94r,se,fo~n1~9i'.cq~1s.)n~4ri~g)n1¢qfy!BIYiQ~,w[tb ,f~gi~!atio6 '· .. , ~ . · 
incr~~~iJ19.~~R.Ck~r~· HPl:till~n~a~!'qn 1o~~eW P.~¥a1~!'1J~,. , A89?JP.ip91 tp ,m.~; .c9u~. :,"J:irp~ta.n,l~" 
were reimbursable under Section 6 only 1fthey w1;1r.~ ·~~X99r.i:ims thi;!t c;ar,ry,Qut1th!j1, . ·" 
governmental function of providing services to the· p-ublic, Or' laws 'which, to implement a 
state pol~c_y, ir:npe~~ ~rig1,.1e.,~e;R,uire~m~n,t~ p~ lppa_l,~o~."3r!1Q'lfill'.J~s,~9d. do ~ot,~pPI¥ .~e11erally 
to all residents and entitles iii the state:" .Ld. ·at p. 56. The court fbuhd that Sectic;jQS.. "hps 
no application to, and the State need not provide subvention for, the costs incurred by local 
agencies in providj.n~; to tn~ir .empl.oy~,~!?.,J!}~ .~arns. ln,crea~~ in, work.~p;~·. co.mpensation. 
benefrts that employees of private individuals or orgaiiizatior1~ race.iv~." Id, atp. 57- 58 . 

. 
1 F~r ~i<ai\ip1e,'~hd~r L~bor c~de § ~g 1,f; 1 (~,~q.~r)!, ~a 'prei!l.~inP.{~~;n;,~w~¥. b~ .9·~.ntrQVf[!rtep ~x ev!9.~rc.~~ . 
that the primary site of the cancer has been esti:ibllshed and that the carcinogen to Which the· member has· 
demo~~trat~d expqsura Is npt reasonably llnkesl II?, th!=! i;l,lsabllng cancer.• . 
i Labor c_otjei § ·~202,.5 proyldfls'·that·parjlE1s, ragatdless·9f tqei llbE!ral-constructloh of workS.ri;' compensation . 
laws toW$fPS·t:!°~E!A\JIMg ~.E!n?~ts VJ.lrl]i:i~i;l~ Wqrkf!~~; mi,J!'!tm,Mt~h.~jr avld~.~tlei.IY::l::iurc!a~ .of P~.oq~.i;;y,a ,: ' . ' 
prep9f)~,arapca .9.~ml·\~Yl~ir.ncei,. AqcorPl_n9, t.~ ~~ ~t~.~t~; .Preponpe,~~f.l.f~- qf ,~~~ :EIY;jd~ric~ f.l]ea.ris ;:;,uq~., ., .,. , 
evidence as, when we\g.hea with that qpposed to· It, tlas m.cir!'I convincing fo,rce and ftiE! greater probal:illlty of 
truth;"' · " · .,., · ' .. .. · · " · " "· ... ·' .. · ·-·" " ·• 
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Similarly, In City of Richinond v. Commission on State Mandates (1998) 64 Cal.App.4th 
1190, t~~. Qo!.j~ of f\ppeal, .held that a §b:1tut~. entitling t~~ §,!;l(Yl~9~ of lor;:.al. sa.fety. ot{l,e::e~s 
killed in tn~.!i~.~ 9r~_y,tyto 9.e~,~~·.i:i.~neflfs u11g.~,r:.9p1h.to~~f,9q11c .si;n~19yE!·es' ~~tirem~.nt ... 
Systef11.-~.~9,.me, wqr~,~~'.. comR~r~a~ipq laW~·Y",~~)Jat .~·S.f~l~ .. m~nda.,~e ,r~q41rl.~g ..... · : . 
reimbu~~m~!.1!'. T,h_~;C:OY~.flrst f?t:mdJe~!,t_n.~. ~~~Wt~;. \fl'.~~~JJ.~p~p~cE!llY remcwed ~~ . 
exeqi,pt,1911Jrqm r~~E!JVmQ Vl'.C?rke'_rs' comp~1,1satiop ,d~~tt:i .!>el:l1~frt~ •. du:j. not cons.t!tJ..!tg ·a 
mandated_ifie'{(P,~qQt~h1 .or: ~lgtie{ !.~Y~.!}>fi~~jylc~:L·'~~¢or9 !P.~}b. ~M~.: P9~.rt..,th~;. hJ9h.er-¢0st . 
of qolllper.i~~~l'.19 its. ~rt;iP;!,9Y~~-~.P.OWd '.not b~ p~i;isiq~~~.9,.~,.requl,rement to Pr9Vld~ a new 
program qr lilgh'3r level qfsery1c,e to thf:): publ1c.(errJPliai;ls a,ddeq): ,, 

. . ,. . . . . ·' . 

I n~r,~~-~16g. the~cc:i'~i. of prqyi.di~~!li, $~~1oE!l.c*~il·Ric'~·~.~,qu~t~d. Witr i~qu iriii'g ·· 
a~Jnfi'~~.~ea levS,i ,i;)f, ·sst'(lq\l,yh,tj~~r. a ,§e(#lon.:a ~~[l~ly$1.s/ ~- f}l§hef c;6,sf'~o • 
t~a lbcal govemme.n~ foi"c<Jfi!pensatif!R ~~ .. ~,tftp!ciya·~s i~pqt th~. sa.me. as ~ 
higher cost of prov1dmg services to the p1Jbl1C~ [Citation:]· · 

~t::~1;--~~·~~~~f1·~~~~t~~~j~rf.tj119}%~:~~:t~ltrJr.~:1·%b~J,~ij~f J~o#ii~~~~~n~~nt .. • · · 
employe~s; i:iQ,''irlqr~~-~·~ iry ~~-~ ·cqs~.Af't>tq.yl~lrig ~~~~lc.e.1.. Wa'.~J'i.Q(~··1n~w; ptb,9r~m'',or.. . 
"higher f,e\/$1 df ~eivlce ani1Hr;i1p6sed n<>'"1.fnique'.' qpligation· oh'Jocal g(>'iief!'fmeiits)~ 

l : ; . :. . ... . •. . ' .. ' . . .::· : .~;- ~· . ' ... . . . - . . . . . ·" •"' . . . 

The state d~es not have a resp~hs1bnl~ fo provld~ wOrRers' comp~hsation .:be·n:~fit~"ta · . 
employ~.~~JJ,f)OC<;!J; Q_c>V,£:1r:l][!lf.lf1~, _reQ!3fQJE:!f?~.,qf tQe,.~rppl9)"~e!S' <;l~t!e:~ OfJQb ~~.!\=!.~· pt1qh 
respo'i'lslbJIJW' lies: _sol~IY: ~it!;lJfie lpq~f1~.6y~f.rirlie,H!~.W.b9JP4¢r ~l.th~t'.:(?l)!a.19:~qt~el?'·.· .·~ ·. 
com ens''tioh lnsti'r'. 'nce"rrom.in·suref'aUthbti:Zed 'to Wiitei' such.iiis .. uta1i'ce.li:i ·the. State of 
Call~rH\~'iu,9n .. -~~--~~~~§f.~t~'pq1hP,',~J):~~'fqlf.'1n~ti'rn:11q~'F:.~il~)t. or:il;~99rn,~:'~·~j~llhs\J.r~¢~"s~e 
lnsurein'ce Cbd<f§·l1 eJo;· 'La~~~f C~tte § 3:(00, lh ~hi~' re . arq, ~11ie. ~aba,r, Cod~: . . . ' . . 
resum tiohs do ·iiofcriliate'. "new .. ro; rams" ot shift" a fih~ndiai'.bur'.cf~iffrom 'the :state to ' . p . P,, ..... "f'•. ... .._, ... I.-.. ··•· .. I?,. 9 .. , '\"'"'"''·' .......... .. ..... ,, .. "' ..... ,., .. ''•"•"' ·,'/· ...... ,............ . .. .. 

local governm~n~s·:~·~9~~-~~·.1.op~t gp,V~r~iii~(its' ,t>y-statu~e li~Vebe.eh and arei s'bl~Jy .lio!:!ble. 
for provltjJri9 jNorkers' co,inp~hsatigf.(l:l.e'ne~ts... · ·;.. . . . . · . · . · . 

• .C'· . ' . . 

2, . The.' Proyi~i9n. df Wor~~r's· cciitipen~t?tio·rf ~enefits'Are Not .Up,ique to ... Local : · . 
Gov:erhme:nt . · · • . · : · · . .·""· · · . .. . · . 

A. ·'Th~ Presumptions oa NotCreate a NewlnJurles·That w~re Not 
oth'erwise"Ccfmp&n'sable. · · · 

The presumptions of causation.created by Labor Code§§ 3212.1, 3212.6, 3212;8, 3212.9, 
and 3212.2 do not create new workers' compensation benefits (either inderrmity or 
medlf.!'llh, l:>.Ytlfl§l~!?,~~· ~~i~f!~.t~.e. ~urd.~D ofproo,~ ln, .. 9.~~~s inV.~l\li,ng.th.e speqif.i,9 inNrie~;;~_nd 
occup~t!ph~ .. -from-.t.he m11,1r€ld .. wor.Ker t<:>;-the .local .90\:'~r.nmi;"!nt; . : . , · . . · . · · 

• ' .• . '! 
. •r i .•. , . _, ,:, 1 , 

CSACis and the County ofTetiam~'.s s1,1ggestloi:l th.atthe presumptions create. a ':'ne~·/ 
injury heretpf9~e(~o~ t:9mpan$~p!,en is ln~cp\J:fi:!:t.~" RS,~a~dl~.~lof the ~,~~~t~pee'?f ~h~, -~ . 
presumptl.~f\$.;']}.!.'Pf th'.~Jnjurtesf defined .In .tfr~ ~t.a\~~e$~Jf a..~.~lng, o~t Qf ~.n:ii:>l?Yment qr.in. 
the course of employment, 'are compensable under the workers compensation laws and. 
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e require local goyerrir:nepts. (orprjvate em.R}P,Y€l~S, fofthEl.t matter) to pay benefiis; whether 
medical or ind~ry;inity: FO.C·E:!XB1T1Plf!, a,,.9:e,g?11Jtls 1Jife¢..iq.n contr~cted in tt:iei:c::ourse. of , .• 
employment by a law enforcemer'· offio~.~i1.~.\EI comR~n,sf!pl~:i.11JH!YJJf1d~rJhe workerg .. __ · 
compensatio11 laws, regi:irdJe.ss ofJ-!=l~or~()~de §}212;B's presi.Jfriptioil; City of'Fresno.v; . 
Workers' Compensation Appeals Board~~i~~2). 57 QeiJ.Corpp.Ca~es ?7q _(writd'3nied); see· 
also City of Santa .Cruz v:. Workers' doroJ1e'Fisatlon;1Aapeals Boarc'J (1 ~80_),45·: ·> ··: 
Cal.Comp,.g~~ei~·3,15 (writ 9~nie~){rnePiJfii~iti~:ipfeci!ic)n ponti:ac:}e.d by polio9,officE;ir ·a· 
compensable inju_ry). 3 -There is ·1'.19~hing,13bout thejr;ijurie.~.,1:;ubj~ct to tlle.,p[e~l!ITlPtions, or 
the workers' compensation- benefits ,that r:nus~,l:>e .provid.E?d as ~ res.ul_t of the injuries, ·that is 
"unique" to local government such that reimbursement is required underSe.ction 6. 

, B. The Presu.mptions Are lf!cldenteil· Tp The~Cos.t Qf Providing .... 
Workers' Compensation Benefits. 

The requir.ement ~bat-local goveimments pay WO[~.~m~'.,.compenseition .ber:iefits is not uriique · 
to local goveirrirn13,_nts arid therefore doe.snot con~tltqte a relrnbur~aple state mandate. .
Statutes that es_tabJisn such l:>eneflt.s are·laws-of geri~m:il application ~hat apply to both 
private' !:1J1d pulJlic;;~roployers.·aUke.4 . As expressly stated by the Supr,eime Court in County .. 
of Los Angeles; 4~ CaL3d,at. 58 (emphasis added): 

. , . '.:· r'; ·:·:ii°l.·i :.· :' ; .. :· .... :·, · ' ·· ; ::·.-: ·.~ : • -· . . .. 

\IVcirker~~,qpmpensatiqn. i_s. no.t ;:i •. ;prograrr1 adm_inistered:0.by local agencies · 
to prqvld~vservice,.t();.th.i:i., p)rl,R.il,H., _~Htiqugh,dP~~l:,aQencles, i,IJIY!>t pr.pvi<l\E:I 
benefits to their employees either-through insurance or direct paymeint, 
they are indistinguishable in this respect from private employers. In no 
se,nse _ c~.!l· . e_i;nploy~rs, public or- , private; be _ ,c9nsid€lred· t9- bE:l 
acjmini~t~1or~ of.a wogram ofwork~rs'. c.onipensi:ition or to·pB" provldh1g 
seryices,,;Jn,9id.~fltal / ~c;:>., _., admjl).i_~"~ri:itic;in -::\9J : ,~!')e· ,p~ogram .. · Workeri;;', 
COITIP.Elris.a_tio_n_ . .:JS.:- admi.nistered QY-· the. state. through, thi:l; :P.ivi!)ion of'· 
ln!:fµstrial Apcidents· arid·~he Workers' :Cqmpensatiqn Appe,als Board. (See 
LaR, Code, §3?Ql el SE:lq.-) Theref9re, -althpµgh- the. s,(ate .. requ(r.es, tha_i · 
employers,,prol(fq~,wor_kers;-comp[j(ISa_t(on ·for- nonexempt categorie~ of 
emplqyees; inctf?ases :in_ the cost of providing tnis . employee benefit, are: 
not sul;>jec{ ·t.P. _ r~irnb.ursement. i as state~m1;1nciaff?d ·programs . or higher 
levels 0f service within fhf?_rnea_nii;ig of'Section_.~. -- _" . .. ·-- . 

As noted above, the Constitution grants the Legislature "plenary power" to establish a 
system of:workers'.1,corilpensation. T:he,,ability of-the Legislature•tb adqress m~dical 
3 . . ·:·· '~ . . ... , ; .-·.::·~ . ; . . . .... . -:.,._[ •. : .. ··,. .... ~' . . ., . . 

See also Labor Code § 3208.05, which provides that "Injury" Includes a reaction to or a side effect arising 
from health care proylded by an employer to a health care worker, If such health care Is Intended to 
prevent the development or manifestation any bloodbome disease, Illness, or syndrome, Including 
hepatitis. · 

~ For example, Labor Code § 4600 provides that an employer must provide me~lcal treatmentthat ls 
reasonably required tq cure qr., relieve the.effect!! of a,n-qccupatiqhal Injury; See also Labor Code.§:4635, 
et seq. (voct1t)onal rehabll1tatlon); Labor Code§ 4650,.et seq. (disability p·ayments); Labor Code§ 47_00 et · 
seq. (death benefits),_ . _ . - · .. • - _. . - - -. . _ 
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. doubts overthe1t?Ci>.R.i~ensabllltY 0f s'peclflc lnjurl$s·aild preexisting dls~ases:.by·:means 
of statutory P.re~!Jropliohs. in·ifavor ofihjufed'enipldyees is Well estabiished; Sad .. , .. 
Francisco vi.Wdt!§ets' ootripehsatjoh ·Appeals ·soird (~ 978) 22 cat3d 103, 11.a;.t 17 · · 
(addressil'ig f~e:~ijli£,1hfofA[ab6r'C6de.'.§ S:~f4.5 .. ·whl.ch 6re~ted a''•ti'resi.imptlbn Of'.~': '". 
comperisaomfy·f~it#~ar:t:troubl e· ancf pnaumohli{.sliffe~d)y -pe~o~ G!ffli;~fs)~:Tl:if;l'..·~ · · · 
creation of pre~1,1:ro'P.°tlons ciHicimpensat!!UtY for .. a)p~qlfic o18ss·'of empldy~~1fa's~appiied·, · 
to workers' c6mp~hsati6~ laws;' IBWS·Of genefal.~pplication1 are 'liieyoqd the soop·a-Qf 
programs.or servlc'es't6! the.rptililllcth'at.SeCtion 6 ·seeks. t9 ac#lress·:·· AlthG>ugh tfi'fe · · 
presumptions may'increasB' Of the c::ost ofprovldlng ,behefits, they do·'nbt impose a . 
reimbursable mandate.,., . :r . . . . . 

3. Assuming The!Presumptiohs·AteHeimbursable Mandates, The Actual "Cost" Of The 
Presumptions Must Be Determined: ·· ' 

Essentially; CSAG~na:the eounfy of Tehama assartttiat the'.stati.Jtorypresbmp~ioHs 
will force tliem.to;in'6lii'r hlgheh:iosts' On thefadtninistratibn of wcirRe'rs'·ccimpehsatfom :. . 

· claims tor speclfitHiijutte·s"sufi'ered by firi?flgfiters ·and law•anfdrcement officers:' :under · 
SectiGiti 6 ,<local g'ovei"riniehts efre"not ·eii'tltled;to. reimbursement foi"ali liicrease'd costs · 
mandated by state law, but only those costs:r~·sultitig from a'neiw program Hf ariP'·'' · · · · 
increased level of service imposed upon them by the state. Lucia Mar Unified School 
Pist. v. Honig ·~1988)4:4 Cal.3d 8ao, 8a5/·Fotdh!s·putpose, ·9co.sts'',mean a·muai cfosts 
Incurred. c.ount\;:-0t-Soh©ma v, ,Q'Qfritn!ss!ori>an'Sta\e Mandates (.eooo~ 94:·caLApp:4th 
1264, 1285·: ': ;· ... ,. :·· '"'. ·. _., •. :. .. . ,... ' ' ., .. ·' . ',. ·. . . .·' .. . " 

: . ·.-,.;. .. 

It will be difficult to ascer.tairi fixed, actua1·costs in the statutory presumptions found in· 
Labor Co_de §§·.a212i1\'32·1· 2.s. 32~ 2i8/"32~ 2J9i ·eu1d·£212,2; · Uilllke;tiie'fan·gible cost of 
updated flre.Sqiiipment (sae'GE!nnel Ya!!By'.f!re'-.:PtOtection Dist! v. state of'Callf0it1!a 
(1987) 190 CahApp.3d ·s21}the .'!cost~·afa ·presum·ptlOJitmay ,var}i'wid~iy de'p'enalrig on 
how a local govfirnmehH:lecldes'to··admhilstefs· Its cialms; Certainly~ wlth:anY'hiJmb'er of 
workers' compensaticm t:ialriis -flied i a prGip'mrtior'i wlil •be. readily accepted' bfai'i employer 
as valid. Likewi~etapre.portlon·wm be denle'd·\.and'litigated. Aina ttiese'claims, a -statutory 
presumption-Wiii have no mateiial-·affect:s,~,HoweYer, if liirassumed:thafth'e clalms .. in the 
middle, whereiit.cannot be:sallil Wlth'a::·measurefof assufanc·a .thattne· claim is·1Valid; is 
where a presumption will have Its greatest inflDerioe av.er .whether. .the ·clalm is ultimately 
accepted. 

' " 
CSAC ar-:id -.the Cownty af, Tehama·dld net prG>Vide "a ·.tias!s·for\their estimation that the 
legislatively-Imposed presumptions will cost at leas~ $200.00 per clalm:·lt is.hoped that as 

' ' ~ .. ~ •• • r • '' ' ,1 •. .~:1~.1' .. : . . ·: :_ . . • 'j • J~-

6 In Utlgeted .. clalms, th.a cl~lni~·edrhl~l~ter wlH bear: the: b~~-ci~n of proof,. Thls·wlll Uke1¥.r~sLilt In Ei~ lnc~eas~
of litigation ex'penses ln'order to produce the'i"equlalte preponderance of evidence necessary-to aefend 
against the claim. CSEA and the County of Tehama offer no costs estimates of t~ls evldentlary shifting .. 

130 



Paula Higashi 
August 7, 2002 

. Page 7 .. 

e .. jJ;~ record develops further in these test claims, the Commission will require a reas0rnag!~:·:~''·> .. 
· · J~-~timation as to the "cost" of statutory presumptions.8 

· · . 
. . , .... ' . . 

: .?·~;·, ~ . - ,.··· 

.. :F}~sed on the foregoing, the Division. of lfJprkers' Compeni:;ation does,not find the 

. pr'i:lsumptions set forth in Labor Code§§ 3232.1 (cancer),3212.6 (tuberculosis), 3212.8 
·'· ;(ff~patltis ), .. 3~1?,Q. (~~pingl*~). an~L3~1 ~,;2 (l0wer: qack), ~ b.e. r~lmbursable s~ate 

.mandates urn;l,!)l_rArjiqeX!llJ3, s~c.tl9n· 6pf1he Callfqrn!a Oonstltutlon.. ,., . 
·. :·/ ... i·:· . . ';'. ;··- ,-, ,"'. ·... . . . - . . . _,_: . .· . ;. . 

I am an ·lndus~rlal ·Rel~~ions:·.Ooun,~t;iJ with the.,Deparl:rnent 9fJndu51!riaJ Relations,,Qivlsion of 
Workers' CGlrhp,ensEiti.01;11 ••• 1 geclar~·u~ger.pen~fty of pe~u~.thatthe foregoi~g rf;l$ponse is 
true and corregt· of.r:ny ow11 knqwledge, ~.x.cepta~to matters•thE1t a~e stated m ·It-on: my 
Information ~rd· beliet,,.and as tq· those maiters I bell~ve It t.o be, true. 

Dated: "8}.'#}o~ .. · ,. 
!1 

,.._ 

.... 

: .•·.! ! . 

. · Ge .. R,;_far:ir;.otto · '·. 
In . ustrial RelatioRs Counsel 
TeleP.t1c?ii.e:-·(415:)_,'7'q34SBO 

·Fax; (4.1f;)-103-472p 

. , . , . 

I:.· 

B' : I'', ' ··:. .· . ... ·._.. :i ,. . . . . ·, . . '·. 

Other costs cqnslq~rn~l.c:ms sqqu.lqpe,consldered, Forexamp,le, wpuld workers' compensation benefits 
provided for Injuries defined under the Labor Code sectlon.s atls.~ui:i offset qther.1;>ayments, st.Jch as state 
dlsablllty and/or retirement benefits. . · · · · · · · ·· 
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Apoendix ;..;;Labar Code Statutes. 

1. Labor Code 3212.1 
Cancef.,fire§·umptlori for Law Enforcement: and Firefighters 

;:·;.. ·. . . . ' .. 
I ' '. '.···. '~~. ... - \ ·: • 

(a)> Tbls"';··sectiori' . applies . to ·~active firefl£Jhtlrig-' niel+iti~f6}[. Whethet· 
volunteers, partly·paiCl1 orfull{paid~;of'all ofthe fali6wingffire departhi~nfa:-.. 
(1) c.i fire depa.rtment of a city, county, city and county, district, or otne~ 
public o( rni.Ji'iielpal c6t.pofa'flbn ar· pdlltic~l s·ubalvlslon; ~?) . a\ flref . 

·depefrtmenf of . the · wrnverslfy' of ·Gallfc:>mia amF 'the .. Callfamla .. Sttiit'e . 
University, (3)-'the0;bepartiiient cif Fi3restrfana Fite{'Pr6tect!Ori;: ahd (4). a 
county forestry or firefighting 'dapartmenf6"i' u-ntt1;1"h'is. section·. alsO' applies 
ta peace officers, as de~ned In Section 830.1, subdivision (a) of Seq\!on 
830.2, and subdivisions (a) and (b) of Section 830.37, of the Penal Code; 
who are primarily engaged in active law enforcement activities. 

~ . . . , 

(b) The term "injury;'1 as u~ed, ln this division, Includes cancer, including 
leukemia, that develops or m~riifests itself during a period in which any 

· member describe~ in'S-(!bdivJsloJii:'(a) is in the service of the department cir 
unit, If thettiS.iJloer qerribnstratas thaf he or she· was exposed, while in the 
service ofthe dep~ryrient t>r ~nitAoia known carcinog.en as defined by the 
.International Agency -for Reisearctl' ·on Cancer, or as defined by the 
director; 

(c) The compensation that Is awarded for cancer shall include full hospital, 
surgical, medical tr~atment, disability indemnity, and death benefits, as 
provided by this division. 

(d) The cancer so developing or manifesting itself in these cases shall be 
presumed. to arise out of and in the course of the employment. This 
presumption is disputable and may be controverted by evidence that the 
primary site of the cancer has been established and that the. carcinogen to. 
which the member has demonstrated exposure is not reasonably linked to 
the disabling cancer. Unless so controverted, the appeals board Is bound 
to find In accordance with . the presumption. This presumption shall be 
extended to a member following termination of service for a period of 
three calendar months for each full year of the requisite service, but not to 
exceed 60 months in any circumstance, commencing with the last date 
actually worked ln the specified capacity. 

(e) The amendments to this section enacted during the. 1999 portion of 
the 1999-2000 R~gular Session shall be applied to claims for benefits filed 
or pending on or after January 1, 1997, Including, but not llmite.d ~C>· cl.alms .. 
for benefit~ file~ oh ·dr ~.fter. !hat ~-~t~~tha~ haye·previo4:s'Y. be~n''p.ehl~.9· or 
that'afrf°belntfappea1e·a f611owti1'9 denial. 
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2. Labor Code 3212 6 - . . ., . . .. . .. i•;,,,··:; .. . 
(. • -. .· '· •.• ~-- .• . . '. . ' . .. j '· ':,": ·._._. ::.:. • t • ; • • .. . . ....... ~~·.'.J:; 

Tuberculosis Presumption for Firefighters, Jail Guards, _and Correctional_;'-"· 
Officers ' ',; -~·, 

• -·· ., • •• ••• .......... • • • ! ; •• J •.•' ,·· - ''.~ -/'.t~:. 

_In the.'"9a_$.~ 'of· a~foe~ber 9"f..~ ppU9e::flep~.~ijfapt 9f-a Pio/ or, 99urity1~,;~j;. 
m~em~.~r :qf)h~ ~t:i_e1;1rr~}:oft)~~::P! a\ qgyp~, ·. 9f -·EJ,Jn~~P-~r <;>f !he c_a11fc:ir91a' 
H1gb'«~.Y Patrol,_. or a.ll m~p.~.%.PF .or :1?y.e1;1~1~~t~~ilt:l..~. ?,1~tnct 1;1~qn:iey's .office ..• _ 
of a111y_,,oounty·:\tY.hpse •. _phnq!p_al du.t1~.$-C.9t;!Slst;.qf, active law enforcement, . 
servi¢.~, of a. pr!~.oh orja_n QH~rg;: or cofreetlonat.o~q~f who is emp,J,oye~, IJy, 

· a puQ\ic,; ·!'l~~ric1'' •.. ~n,en tha.~· p~tspn l$t¢rn_p,l.c:wE;i~ upon a r~~u.l~r, ful_l~tlm.~ .. - .. 
salary,;p~ .!nJhe CEIEi.9: Qf. l]l;ll)lbers c;it-:rr..e, i;tep~ttments~9f 41ny.,91,w,".i;:oyn~Y1. ·. ' 
or . c!.i~tr.i~.~r, ·qr , q~li~( PYP:l_i9 : 1 ,~r m.~,pjpi8.e,il,\' .qpmoratignei .. •·or, ,.-w;ill~l.c~I: ..... 
subci.IMls1op~, ~P:a.nu~qoseJry.Ell')lR~rE!. ~re,. ernBl!Jyacl qn, :~'regµ,la~ ,fl:ll!Y paid _ 
bas I$, ~rd. !11 JQ~.}1:,asE1. c,if e~l~EI fireijgh1t.!,ng-rm~p:it)ers ,c,if.Jre"l;l~P..anr:rien~·: pf · · 
Fore;11;1t9'!~_nd.,\!W·P(9,y:~dtiori1Wht:?§~;,.90,ti~s re1.q4lre,,fi.r~fig~ti_11g;}\lnd· flr~t"'C!ld , .• , 
re~pb.r:i~~::seih{~9es,· ~r-0.f.CJnx,1,courio/ fOres~ry·ar:fire~~h.Un.g,_;f;lepa~ment .or. 
unit[, ~~ar~ ... thos.e, .. ltJJ:11U.P,ers.;·~r~;;ElrnPl()yeq.pn.,i;i :reQ,~!1:1.r -fµ\ly,, p.,~!9.,.bC!!?.ls, .· 
excepti11g;.'thci9-"'. Who~~· prir)glpEJ!.PI.Jt.i~s :~i~ i::laO.Gf!I. or pth_erwt!?a,- d,o not 

· cl~arlxJ~IJ, •. w.i~N~.·lh~·;._sC:8R.~c o! -~~ive·,1~w·; ,13,o{t)r.-c;:~nw11~ .•. :· flrt1~9,~llqg,·._ ar,
emerg~:m_QY fir.~t.1~1~ . .rr~.sP.~H~~:i~~-IY',9~ s4c;:h. :~~ ';s~en~11Jr.a1;>.~er~.i>t~l~p~g.n.e.,: · 
operet9rs, . t:l nd -pthar: · offlca~F,>,IB.1;11~.,.1t~~Jarrnr.~1_rn1ury'' .-mr::l.l1c;I SJ; ~~-yq,!jlr,9wl9s1s . . . 
that develops cir manifests -it£ielf du_rin~fJ! '.per.i9/;l.wh._i.IS,,, tt:i_~~A~1E1mb.~r.)s . in. 
the service of that department or officei. The compensation that is 
awar?,~~Jeir;~Q~-i:~Y8S.f'G!,J,l<!W)~ · .s.f11:1.lk'lnclu\::l~. ~)l;,.hP~P!~I,. ~1Jr9]yal1,,m_e.q1_cel · 
treE!~IJ'le.nt-; _ d.!.!3,E!.l?l.l!tY)f:Jder;Qn1ty, · and deE!th" berie.fi.1$ .as .~.PtQ1y1dect,, by th.\:!.: 
proyf$.l6ns.pf.th

1

is ciiV.i$ion ... " . . · · .. · · .. 
.. · · :.-:··:.~J.\·._,:.·· .. ·;.~:. . . .... i: ., .. ,. · .. :'P' .. :,;", •· .. ~· ... ·. :1'· _:,:.: · ·: ·. _.:·-' ·-;-:, .·· 

Th<? typer9li-'.oeil.~- ~o. d.~Y\:1)9phig _or manJf~stln~,!t~~l,f,shal.l.,t,le presurn~d to,. · 
a:ise put: o.f; 9r.i~::Jp .. :F.~~.,.:96~1'~!=! ~o~, ;,\tisi e,ry:iplqyro,~9~: ·This pre.s4111ptipn .. is. - .. 
dl$P!Jtt:tpJe. _f!nd -IJlE!~ b~ C.Ci!.!JVqye~t;l,d by: 9.tb,f;!f.,,~yl?eriqei -bl,I~- 4.111~1;1,S,'SG. 
control.:'e.r:ted,;. ~h_e ~- appeaJs .-~P~~q_ :!.9:. bQJ,ll')d :.tq, fincLi.n ,~qcory:ianq~. -with ·it 
This presumption shall be .eXte,nq.~d,,t9·.-~i/1J!3.rnqerfoill.o\'Ving,t~rmini:i~i9n qt 
service for a period of three calendar months for each full year of the 
reqtJJs_i~-Eil-. servic::e; b,1:1t-: 11ot:. tq. e~i;;eed . 60. -mciui~h.ir ~i.111:. eny ·. oJrcumst~n_ce, · 
com!'Tie:~.9ing,.VX~h; .tae I~~\- da\§1.: aci!:l~)iy-\wqrked>in,~he sp~cift,a~·;c~p§lqify;:, 
A public entity may requirei applicants f\:m·,,13.ropl9ymE)nt!·-irJ(;"fi.refighting;, 
positions who would be entitled to the benefits granted by this sedlon to 
be-.tee;teq fqr,infi;i~tion!,fmr twperc:ulqs;is: , ·· , " 

.. i. ' . ... - l/. . . ·.~·· . " ' • ' ,·1 .... . -· ... •r. ':;;:·. ·' . ' ' 

.. ,..1_: .. '" 
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3. Labor Code 3212.8 · 
Hepatitis ·~nd Blood-f?qr:ne Illness Presumption fqr Law Enfo~qerrii:H1t- ~.r:id · 
Flreflghtenf. · · · · ... ·· · ' . · · ,.:,· ' '. · " · · · ... · : 

(a) In the 9a~~ of n:ie!Jlp~rs . of ~ sheriffs 9ffice, of, pp)lce or fire . 
de -arl:ments of cities""-6ol1ritiEi's· cities and «:bi:fntle's .dlstrictS· «W; other p . ,.,, ...... -.... ··-··-~····-;·,,..~-·---. ·.• .... : ... ._ ... , .. ,, .. ~ -• ... --- .,_.-~ . ..--:- ,,,, .. -- ·-~·- .. 
pub11c:·~ot'!Jri4r;ta1~,~I cofPD'~tleM,'s' e>r. .Pb!tti9~I. ~U~.o:tvisl'Qn~f~ 6( 1,na,lvidu'efl.i( · 
descrlb~cl · im'Ch~#t~! 4.'5 (¢gmfti~~gitlifWlth :sec~i,on~$Q}' qf "Qtl,e. ~ ~f:'Part . 
2 of~tli~':P~~.~!'6-.o:?~; ·~h.'9!~,9.f.·Jh~se ~e~~tis ~r~,Yq!~nte~r, ?~tfly p'alch ?! · 
fully .Pi:ild:. and,, In the· . c.~~e·; ot E\'\;trve firengtitll'l.Q' m~/:nbeJ~. Qf. tt')e 
Dep·an:m:ent of .f ores~ry attd. Fjr0 ·P.t9te<l:iidli, · o('Qf ~nY cqy~w fof~~try ·or, 
flrefi ntrn ., de ·artmaiit ·or ~ntf;''Wfietner \ioluhta · · fuir altf or a'i'tl ···· aid· 
exca9''ffli'~~:tha~a· whosef> iiii'61 01 ·'autles''ar0: c::1~rid~1 Yo~"i6tfiarw'is:e ~~~ri6i 
cleaR· f~U: Within tile'sbb' ei.cft 'iidilvs f~W·etifdPc~'meht ·~~r\iida' Ot·;~aiV~· 
flrefl9h~1ng'_'$~Nioe~ •. ~~~g6. .. ~s.·~:~t~n09[~Ph~~ ..... ~~1~phcfn1;t:.(J'P~'f~jq~~ ~hd. · 
other· 6fficie '«o.r~ers~:1·t~.~ :t~r{rf ".~nJlif'9".'~~ ... u~·ea Ip this ·'d.l!Jl~lotJ, .1n:c1u·dar a . 
blood"qorh~ .· 1r·tect,1~µs.:" .tlis.ea§e~ :Wh,a~.·~nx p~rt'.~o.t. toe· ·91~p.d-b9mf 
infections' diseasetaevelt{ s ·or matiif~stifltself'duriir · -a • : tjrlod While ·that · 
person' ls· 1r1·.tti'Ef ~e"iV'i8e ··~·:thafdffiBa·, · stafl';· a1vi~li:j'rt ;9 dal~tthie'~fJt>r-Qhi( : . . 
The c:empe'l'l~litioil''that·~1s·:'1ifWa~ded" (or a b1tio.d~b'tW~e"ihfeot16'~.(ci1~~~-§~.'": . 
shall. imc1oa~ ) but . ifidf1\b1f ':fimitea tC>'> tuff""-has' i~l' •'su 'ical-'· rneaiC'a1· . · . . . . I . . . . , ... .. .,I .. ·. .. 'j'J! ... I ,,;,.,. rg ,., ... I ,, . ., .... ,. .. 

treatrrieiiifiPcfisabilify''in'demnlfY'· ·;~hd d~af~ .. l5ijneflts;" ·as'"' foviaad : by· the ' 
• ' .. ' ' ........... -.......... ,.,. • ...... , .... , .. " ,...... .'>" ......... ,P ................... , .... , 

workera' 'cdmpeiiisattoh)laWs of this statel'' · · ... , '· · , ... ' · · ·.,1" " 
·.-~.·~:;·1·;: ·.·.)~- .. ····:··; -~i·:.'.'\;: ·::f'= ' :··'.''.•..... ···::· .,. 

(b) Thef~109i:17ti~~~e inrecii9~~ 91~efa~.~J\~ tje,1;1a1oisln'~Jir '&1~.rm~~-fl~9.' 'its~·lf. · · 
in tl:iose·case~ sliall l:ile~presumeli t6. atrsa'out.tif a'n'ct1''1n,.Jh~~.cqi:o·$a·twt~e'· 
employment or . service. This presumption is dlsputa~la"· Etfid may be" 
controverted by other evldenc~. but unless so ccm~rov!3rted, the !=IPPl:1E1ls 
board· ls·tit:ilir\a io-find in· a:ccbltiance{'w1t!{it.. "fti~#: ~re$9)1ipt16H.'.s"h:af1 be 
extended.· to)ef"p~.fspn. o~~et~d· bY, $~bdJvi~!q_nj~) . .fc:illowtngj!?ITT1i11~tioM Pf:. 
servlee''ft;ir "B period oftnrea'qalef1'da'r · mbnth's' for ~i;icl) fu.ll y'13ar of s~.t:VJc~;· 
but not tc>"exeiiied ·ao:rrfonth-~~in any Circurristance,i c6nl'meiictri9 withlhjf 
last'date aetif~n~rwafketl'.·ln the ~i:fe'ci~~d."~EiP.~C.lW·'·" ·. · · · -· · ~ _· · " · ·· " 

- •• J, : ' - ' : ~. ·~ .'·· 1 '·: • '' ' : • • • • ' • .; '; "• . . • ' ;. ' ! .. ' : . 

(c) Th1f·b16iftd~bbrrie inf~atiout(diseas~ :Sp·"tleveloping· C!if ma,riife:Stin~ 1f.$~.1f.' 
in tho'S'e~ases· iiiha1r ·jf.1 ·tim ·'cass~oej ~ttritffH~t!li fo any ai~ease'lexi$~lr'l'g"'pfiot · 
to that<ae;;j§iiilprtrerwormanife~tatlo~:j ,.,._, .. , -' ,, ...... , :'' · '"i ' · 

, .. - :.·:·;·.-~"'1"~:.;:.1···.·:~ ... r,:;~-· ··~. ·.·~.:·( .. ·: _,~·i·:.~:·:·~· ···:·.-··~·I·~-· ' ... ,i:, .. .-: 

(d) For the purpo~t;is of this section, '!bldGid~bom'e lnfe6tiotis ais~ase\• 
means a disease caused by exposure to pathogenic microorganisms that 
are present in human blood that can cause disease in humans, including 
those pathogenic microorganisms defined as blood-borne P?lthogens by 
the Department of Industrial Relations. 
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·'' . 

e 4. Labor Code 3212.9 
Menln9tt1~~~esumption for Law Enforcement and.Firefighters 

~··~.~·.:~::~;:!~I~~;"· . '. - . . -. ·. ·. . , ' ' '. . ';· ' ·.. . • '. -
In ttf~jo.:~i~t~f-a.memb.er of a pollc~ qep~,rtment: of,a,clty,.county, .or city 
and 9,g~ i. ~~1 !Jr a n:i.emb§lr of the shenff'.s .office of a ~OUl)ty, or a m~mber Gf 
the . .;;,@ .. · · ia .HigJiw~ Patrol; .. or. a . qpu11ty , p~ba,ti9.n officer, or an« 
lnsp'eOJe _ :-i.nve~tlg?.tQr ln a-district i;ittorney's offi.ce oh~ny:couoty._,who~E:'I: ·. 
prin.d.lp~I. cil:itl~s.,'col'lsJst. of active laX'-'., e'nforc~ment .s~ry.iae, wh~n t~at·. 
persqh, is empl,qy9d· Oil a regylar; full-time,: s~i.ary, -or dn Aha ces~: ·o_f a· 
member of a fire department of any city,·county, or district,·-0r cither,public 
or municipal corporation or political subdivision, or any county forestry or 
firefigp~ing ;.df\lp_artrT)!:mt or uqij/when . thq,s!;l li'lelJ:lqer,s· ar~ ernploy~d. on a ~ 
reguli:ir.full-time·sal.ary, excepting :thc:ise..WhO$E:)1principaLdutle$ are clerical .. 
or otherwise do not clearly fall within the· scop'e of active law enforoem13nt1 

·or firefighting, such as stenographers, telephone operators, and other. 
officeworkers, the term "injury" includes meningitis that develops or 
manifests itself during a period while that person is in the service of that 
department, office, or unit. The compensation that is awarded for the 
meningitis shall Include full hospital, surgical, medical treatment, disability 
indemnity, and death benefits as provided by the provisions of this 
division. 

The meningitis so developing or manifesting itself shall be· presumed to 
arise out of and in the course of the employment. This presumption is 
disputable and may be controverted by other evidence., but unless so 
controverted, the appeals board Is bound to find in accordance with it. 
This presumption shall be extended to a person following termination of 
service for a period of three calendar months. for each full year of the 
requisite service, but not to exceed 60 months in any circumstance, 
commencing with the last date actually worked in the specified capacity. 

5. Labor Code 3213.2 
Lower Back Injury Presumption for Law Enforcement 

(a) In the case of a member of a police department of a city, county, or 
city and county, or a member of the sheriff's office of a county, or a peace 
officer employed by the Department of the California Highway Patrol, or a 
peace officer employed by the University of California, who has been 
employed for at least five years as a peace officer on a regular, full-time 
salary and has been required to wear a duty belt as a condition of 
employment, the term "injury," as used in this division, includes lower back 
impairments. The compensation that Is awarded for lower back 
impairments shall include full hospital, surgical, medical treatment, 
disability indemnity, and death benefits as provided by the provisions of 
this division. 
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Paula Higashi 
August 7, 2002 
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· .. : , 

(b) The lower back· impairment so developing or manlfe~tlng Itself lfr,the 
peace officer shall be presumed to arise out of and In the course of the 
employment. This presumption Is di~pllta.ble · and rnay B~ controverted- .bY · 
other·evidence; but·unre'ss so confroverted, the appeals tio~rd Is 'bound to 
find in aecordance With It. This presumption shall be'extehded°to:a P.~f8~6h 
following 1temiinatiori of 'servicer for' 1f period of three ·cal end at m6rith§. for 
each full yeefr ofthei retjuisltefservlce, bufnot to ·exceed 60·mohtti~ in ~ny 
circl!lmstan.ce; corrimencfng-·•With the lasit d'~te',.actually worked in the" 
specified ·capadty'. - - · ·- · .. - · 

' " 
(c) For purposes 'bf this·-sactio'n, "duty''beit0 means. a belt used for the· 
purpose' .. of hciiaing 'a :91.m,·handcutfS,-batoh, arid 6H1er items·reiated tci law 
enforcement: - · 

... 

. , .. 
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PROOF OF SERVICE BY MAIL 

(FBD.R.CP/.PROC.,RUIB.5;C,..U..CODE CIV. PROC.,§§ 1013A;·io~5.5) 
. . . 

~·. 

STAIB OF CALIFORNIA ) 
.. ··.· · ·. ) SS. 

CITY AND COUNTY OF SAN FRANCISCO) · 

.•,. 

. . ·''"'-' . 

I declare that I am a· citizen of:.tll~· _Dni~d States and that I am employed in the City and 
County of San Francisco of the St.at~·ofC!i,l.lfomJa. I am over the age of 18 year:s and nqt,a p!Ufy 
to the ·within entitled aetion-' My. bu~jp~ss i;¥;"ess is 455 Golden Gate Av~nue, 9'" Floor, San· 
Francisco, California 94102. On August 7, 2002 I served the attached:_ ' 

Response to Test Clainw Nos. 01-TC-19, Ol~TC-20, 
01-.TC-23, Ol-TC~24 and Ol-TC-25 

on all interested parties- by placing true copies thereof in sealed envelopes with postage thereon 
fully prepaid in the United States maH in San Francisco, California addressed as stated below: · 

Jennifer Osborri, Principal 
PrograJI?. Biidget Analyst 

Department of Finance 
915 ,.'L" Street 
Sacramento, CA 95813-3706 

Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite2000 
Sacramento, CA 958_41 

· .. , 

Gina Dean, Management Analyst · 
California State Assn. of Counties· 
1100 "K" Street 
Sacramento, CA 95814 

Chuck Cake, Acting Director 
Dept. of Industrial Relations 
455 Golden Gate Avenue, 10"' Floor 
San Francisco, CA 94102 · 

Executive Director .. 
California State Firefighters' Assn. 
2701 "K" Street;Suite201 -· . 

. · Sacramento, CA 95816 

Executive Director 
California Peace Officers' Assn. 
1455 Response Road, Suite 19.0 
Sacramento, CA 95815 

., 
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Gienn Haas, Bureau Chief 
State Controller's Office 
Division of Accounting & Reporting 
3301 "C" Street, Suite 500 
Sacramento, CA 958l6 

Leqnard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office· 
500 W. Ti;imple Stre\<t, Room 603 
Los Angeles, CA 90012 · · -

Tom Lutzenberger, Principal Analyst 
Department of Finance 
915 "L" Street, 6111 Floor 
Sacramento, CA 95814 

Leslie McGill 
California Peace Offic~rs' Assn. - ' 
1455 Response Blvd.; Suite 190 
Sacramento, CA 9~815 . 

Paul Minney, SPECTO~ . 
MIDDLETON, YOuNG & ~. LLP 
7 Park Center Drive · 
Sacramento; CA 95825 

Barbara Re;:dqi,ng . 
County of Sa:n.~.ei;riaicf.iILo . · ·.. .. . 
Office of the Atiditor/Ccintroilet~Recorder 
222 West Hospitality.Lan~·, ·· 
San Bernardino, cA 924'f5-00i8 
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Rich~d Robin.scm, County .. 
Administrative Officer 

· County of Tehama 
County Clerk's Office 
P.0.Box2SO 
Red Bluff"eA 96080 

Mark Sigman, Accoun~t ll 
. Riverside County Slieriffls Office · 
.4095 Lemon Street 
.P.O. Box 512 
·Riverside, CA, ·92~~~ 

I '·, 

; ' . ' ... 

\ " 
' \', 

!'-l'ancy Wotfe, Asst State Fire Marshii.l (A4S) 
Office of State :fiire:·Maf6fial ' · · · · 

stevtsm.ith rno· . · · 
-' , 'f"r··. f · .. ,.· _._ , 

MANDATED COST SYSTEM.s, IN<;', 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

Jim Spa.po, (B-8} .· 
state Controller's Office 
Division of Audits· 
300 Capitol Mall, Suite 518 

. Sacramento, CA 95814 

David Wellhouse . . . 
DAVID WELLHOUSE & As SOCIA TES~ INC." 
917 5 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

Carol Berg :... . . .. 
EDUCATION MANDATED COST NETWORK 
1121 "L" Street, Suite 166o' .. .. .. 
Sacramento,.CA 95814 

Chief of Fire Prevention. 
State Fire Marshal · 
CDF/State Fire Training 
P.O. Box 944246 . 
Sacramento, CA 94244-2460 

- ., 

Keith B. Petersen, President · 
SIX TEN & ASSOCIATES · 
5252 B~boa A~~~t,i~. Suite 807 
San Diego, CA 92117 

·:·• 

; 

P.ci. :B~x·944i4o · .. 
.Sacraniento; CA 954244-'2460 

Steve Shields 
sHiEt.b§ ~CONSULTING GROUP, JN.c 
1536 - 36th Street 
Saeramento, CA 95816 . 

James Wright, Asst. Deputy Director (A-45) 
bepartment of Forestry arid Fii:e Brotection 
P.O. Box 944246, Room: 1646-9 · 
Sacramento, CA 94244-2460 · 

Harmeet Barkschat 
Mandate Resource Services 
5325 Elkhorn Blvd., Suite 307 
Sacramento, CA 95842 · 

An~ette Chinn 
COST RECOVERY SYSTEMS 
705-2 East Bid Well Street, #294 
Folsom, CA 95630 

Commissioner 
California Highway Patt61 .· 
Executive Office 
2555 First A venti~ 
Sacramento, CA 95818 

Andy Nichols, Sr. M.anager 
Centration, Inc . 
12150 Tributary Point Drive, Suite 140 
Gold River, CA 95670 

Richard W. Reed, Asst Executive D~rector (P-8) 
Commission on Peace Officers Sta:IldaidS & Training 
AdiniI1.istr13,tj1ye.~~f:vice1f bivisfon · .. ·' · 
1601 Alhambra Blvtj.. .. · · 
Sacramento, CA 9.5~l6-:-70S3 
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I ani. readily familiar with this office's practice of collection and processing of 
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal 
Service on that same day with postage fully prepaid at San Francisco, California, ~n the ordinary 
course of business. I am aware that on the motion of the party served, service is presumed 
invalid if the postal cancellation date or postage meter is more than one day after the date of 
deposit for mailing in this affidavit. 

I declare under penalty of perjury under the laws of the State of California and of the 
United States of America that the foregoing is true and correct, that Lam employed in the office of 
a member of the bar of this court at whose direction this service was made, and that this 
declaration was executed at San Francisco, California on August 7, 2002. 

k--1~ 
· · LauraM. Z /' 
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EXHIBIT E 

RESPONSE TO DEPARTMENT.OF FINANCE 
AND DEPARTME1~T10E:INnusTiUAL RELATIONS 

· On~6rigfual Test Claim - · : ·~ '"'_: . ·'· '. RECEIVED 
· Chapter 834, Statutes of2001 · - ·· ·. · · · ; 

Lab~rqode Section 3213.2 AUG 3 O 2_002 Claunno. CSM"Ol-TC-25 _ - · 
. I ' ' ;;:;;:,, CQHllRIS ... 
• . - • . - . ·: {'."1'::1 • IV••"J .~iON ON 

_Lower Back In1ury Presumption/or Law Enforcement· STATE! MANOATES 

'-· 

_ ·The following are comments and responses to the letters of the Depal'.triient of 
Finance;. dated August 6, 2002, and the Departrrient of Industrial Relations, dated August 
7, 2002, regarding the original test claim_ as submitted by CSA:C~EIA and the Count); of 
Tehama. · ---- · 

A. Department of Finance's Comments 

"As the result of our review, we have concluded that the statute may have resulted 
in a new state mandated program an·cf cost ·on CSAC"EIA and the County of Tehama by 
establishing a presumption tha.{fower back in]uries ·occtirring: during the employee's 
serv1ce -peri0d &ose out of and in the coUi:se .of emplo~eiit: If the Cbriifuissicin reaches ' 
the same ccinchision at itir-hearing on'''the matter; the n'ature and extent• of the sp'ecific 
activities required ca.D.'b~ addressed in the p·ararheters and guideline{which wi.li then 
have. to be developed for.the:program.".. - · · ·· 

. • . . . - . -- - . - - - . . '•I ., - ·_ . 

· The. Departmertt"-of Finance has taken the position that a new state~mandated 
-program may exist~d.thus is nodn·cippositjonto the'position of the clainiant'S.. ' . 

!\ ' . . . - ' ., .. 

B .. - Departrii.~D.rofindusirial R~lations 'Cornmertt.ci . . . . . . - . . . 

. · J.; The Dep~enr _of Industrial Relations, in its consolidated resp6(lse, -
makes a number of pointS 'to support itS position that the lower back iriJuty ptestlif1pti6n iS 
not'~ new ptogtarii:: - ' · · 

a. · · Public entities can orily recover costs from a new program oi: 
increased service in an existing program. · 

_ _ b. The statute in question creates a rebuttable pre$wnption in 
ftirt'nerfirice of the publfo policy' ''to proVide ·additional' comperisatioii benefits to certain 
p1;1b1iC em~loyees w~o,.ptqvlci~ v:ltai Elfld h~dbus s~fyl~eiL" -(citiD.g-zi#td~ .;;:wcA:s 
(1990) 218«Cal,Ap · .3d 980, 987.} · - - . · , : · ·· · _,. -

- . _. c: l? .WQtlter~1 - Compensation >:bert~fits · are no( te'friiburs~ble state· 

mancia~~s, pfi1e.~~. they rit.e'''F.i!?gtkil°'·th~t c_W:!f.oilt ~e :g?ye~~~~fil.tun6tion 6~ 
providlfig services to the pul5liq,'"6i:'.•la,ws which; tb.·in1pl(imerit a s1;ate p'oiicy; _impose 
lllliq~~-·reqhlrements on local goveri:tinents atM'do tfofiipply'g!::nerally to all fosidefnts and. 
entities «ur the iand;'' (Citing.<Countfdf Los Angeles v. State of California' (1987) 43 
Cal.3d 46,_ 56.) , - - . . -- - - - - . . 
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d: '' .::<\fi h:icre~6d eosf'in::emp!Oye·~ comperisa:tion''is ·not an increased. 
cost in providjpg; service!l'"tO the'ptiblic. (O~ting Citfof Richmond vH:ommission on 
State .Mandafes (1998) 64 Cal.App.4th 1190; 1196 a:nd City of Sacramento v. State of 

·· .·· Califoiiliii (19'90) 50 Cal.3d 51.) ... ,,, . . 
·.· .. , . ; e. The state does not have,,tci provide workers' compensation benefits 

· td employees of local government.. By: faw,. that responsibility lies with. the employer. 
:: .. "I?,~ 1;~~'.'~t~?lid not shift a financial burden onto local government nor is the new 

presUII1ptlop.~ a:'lie~_progriµn .. , · :.:; · · . .: ., · . 

The Department properly stated the law regarding when a mandate is 
comp,eµ.sable and .wh~m it is. not. Its application of lavv to the facts, however, is faulty. 
The Departµient filed a consolidated 'response .to tlw five related test claims filed by ~e 
claimants .. This presumption differs :froi:n the others because it..is.not-an expansion 9f an 
already existing presumption. nli.s presumption is newly created in Labor Code section. 
3213.2 and therefore is a new program. If the change, however, is seen as part of the 
workers' compensation program as a whole, then Labor Code section 3213.2 is not a new . 
program but is, instead, a higher level of service wlthl'n an existing program. 

'· 
The:Dep\irtment relies on several cases wherein a change.~ l!!,W created, changes 

and inci:eaiied c6sts . to locaj. govemme.i;:\~·· In. each c;ase, the 'courts: founq a'gainst .the 
ex;istence 9f ,a,,r.eimbursabJe state mandate, Yet,·these. cases ·had .something in common 
and cru;i. be cllstlngmsped from the statute in question. In ·County of Los Angeles,, the, 
chajlenge was 111).ad.e, ·to a. ;~tute :that incre~ed work~rs' compensatiqµ. be.n.efi~ io all . 
workers· reganlless of whether the employer was a public or p'i;ivate entjty. Clearly, this.· 
is not a statute that imposes a unique requirement on lbcal· government. City of 
Sacramento,-also concernecl_ changes !J,1.ade due to ·a federal. law. that< exteQ.,qed mandatory 
ui:i.empfoyment · ~urani::e.-'io. ~tate,. an4. local govemmeti.t anct ncin."profit:.e~tities •. Ag~; 
not a requirement unique to local government. Finally, Citv of Richmond eliminated 'an 
exception available only to local gq:ve)l;l.Il),ents whereby ~~ety· i:µember~',. Sl,IIViving 
spouses would not be able to obtain double death benefits. Although this· ell:iriination of 
the exception cr.eated new costs. fC?~ the .city, it: essentially. plac.\l.d the city in the same 
posit:iori Ell! other·employers, ·Therefore there was no.reimbursaoie s~te mandate ... In the 
instant case, however, the shift in the burden of proof is not a faw of geu,e,raj apP,l.foatiop., 
applies uniquety to·· loca,l government and does not place· kical goveriurient on equal 
footing with other employers. · · 

-- . . . ' 
• .• . . ·' ·1 .. ·· •' 

Th,e D~p!l.$lent1 'reli\U;l<::e ·on County of Los Angeles.'.foi; suppo.rt o{its proposit]op. 
agains( reim~~~~~~~J}t is. mi~p}at;\:,~; .. Indeed, ~e::Dep~~\ a9pially, suq¢7e~s iA, 
supporting the claunant's position m favor of reID1burs~ent lhfouW,, the ~ys1~ of 
County of Los Angeles r.ead in combj.Ilation wit4. the; prior. case.;, Ziptcin. The Department 
states tji~f .. wor~~i11.hc:ompensati~n b~nefits. ar~ .onlf r~lw:burs~l?\e if·lhey. involve. '.'laws 
whl.~~. t 0 ·IIl'.).plern.ent a s4\.te ,p9).1c~; ·miJ?ose uru~~e r~qu1r;~n;wnt~ on lo.~eJ, g()v~~eµ.ts 

. an~ ci9. ,r.i,~t,appl)'. gener<!.llY, to ~11 r!J,i;;~ci.epts; !1114 ennw:.~~.the l~p,, . Lo9~g tc;> ,~mtori, \';'f,. 
find th1;1.t state. p,ql~FY· which .. i..s "to prqv~de add.1tionaJ.. compemia~1on b~pefits tc;> cer:tam 
public empldyees who provide vital and hazardous seniices." This is a unique 
requirement on local gov.emments who must now provide a higher level of service, in the 
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--- form of absorbing with increased workers compensation claims, for a unique group of 
employees that are not orii>W::with all residents lind entities in the land. 

. . . ' . 

-Moreover, this Ccim±nission has already found similar presumptions reimbursable. 
Chapter 1568, Statutes of 1982 aqded Labor Code §3212.1 creating a presµmption of . 
cancer in favor of firefighters only. A claim was filed with this Commission. See 
Firefighter's Cancer Presumption, SB 90-4081. The matter was resolved with a 
reimbursement rate of :fj.:fty:per cent. Chapter 1171, Statutes of 1989, extended the 
presumption to peace officers. See Cancer Presumption, Peace Officers, CSM-4416. 
That matter resolved at the same reimbursement rate. This current claim involves a 
similar presumption as applied to a similar class of employees and should be found just 
as reimbursable. 

2. The Department explains that the presumption only shifts the burden of 
proof and does not create new injuries that were not otherwise compensable. The 
example to illustrate the point is "a hepatitis infection contracted in the course of 
employment by a law enforcement officer is a compensable injury under the workers' 
compensation laws, regardless of Labor Code section 3212.B's presumption." 

To paraphrase an old philosophical debate: If a man chops down a protected tree 
in a forest, and there is no one around to hear, Will he be charged with a crime? What the 
Department has failed to understand is: · The issue is one of proof. The injury is 
compensable if it arose during or in the course of employment. The whole question of 
compensability revolves around the issue of how the injury occurred. Before the 
presumption, the employee had to prove the injury happened on the job. Now, the 
presumption created by Labor Code section 3213.2 places the employer in the position of 
having to prove that the injury did not happen on the job. This shift is monumental as it 
places the employer is the position of disproving a fact. The only way to rebut the 
presumptions is by tracking the _employee's non-work hour movements for a several 
month period. This onerous burden creates compensable injuries that were not heretofore 
compensable. 

3. The Department argtles that employers in general have to pay workers' 
compensation benefits, not just local governments. Thus higher costs, if any, involved 
with a law of general application is not reimbursable. 

Although some of the body of law that is workers' compensation are laws of 
general application, the presumption created by Labor Code section 3213.2 is not. It 
applies to a unique class of employees who are unique to local government. As explained 
above, the California Supreme Court in County of Los Angeles found an exception for 
reimbursement of certain workers' compensation programs. The statute in question fits 
squarely within that exception. 

4. Finally, that Department states that if this program is reimbursable, the 
costs wilrbe difficult to ascertain as they will not involve tangible costs like the purchase 

-of new equipment. 
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The claimants are aware of the difficulties involved With 'ascertaining. the amount 
. of the reimbursable claim but are confident that such a number can and will be 
esti1bHshed: Indeed, ·there is precedence for establishirig a reimbursement rate as noted 
ab'ove:tegarding the prior Claipis of the cancer presumptions. · 

.. -.. 
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CERTIFICATION· 

The foregoitlg facts ~- knp-WU to me pe&onally and ifs(): r~uir~d, I could arid: would 
testify to ihesffiements made herei:ri.. I declllre.UA_der p~~ty_ofpiajuryuilder the.laws of• 
the State of California thadhe stai,ement~ made in this do®iJl~iit are true and coJl1plete ttf! . 
the best of my 'personal kilowtedge a:nil as to all matters; i believe them to be true: 

Executed this.2d±_ day of'August, 2002, at Red Bluff, California, by:·· . ·. 

&::~~-~:? 
. - . ,, ~ 

. q~unfy Admi.J;µsfrati.ve Officer 
County ofTehB.ma 
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PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento, and I am over the age of 18 years and not a 
party to the within action. My-place of employment is 4320 Auburn Blvd., ~uite 2000, 
Sacramento, CA 95841. ;· 

On August c3o 2002, I served: 

RESPONSE TO DEPARTMENT OF FINANCE 
AND DEPARTMENT OF INDUSTRIAL RELATIONS 

On Original Test Claim 
Chapter 834, Statutes of2001 · · 

Labor Code Section 3213.2 
Claim no. CSM-01-TC-25 

Lower Back Injury Presumption for Law Enforcement 

by placing a true copy thereof in an envelope addressed to each of the person!disted oil 
the mailing list attached hereto, and by sealing and depositing said envelope in: the Untied 
States mail at Sacramento, California, with postage thereon fully prepaid. -

I declare under penalty of perjury under the 18.ws 'of the · Stii.te' of Califomi~ that the 
foregoing is true and correct, and that this declaration was executed tbi.S'3-o dafof 
August, 2002, at Sacramento, California. · 

-----/~;,~ 
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Legislative Analyst's Office 
Attention: Marianne O'Malley 

· . 925 L Street; Suite 1000 
Sacramento, CA,·95814 

Mr; Willlam~hby. 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 9581.6 

Mr. Glenn Has!>, Btjre4\J,,Chief · , · .· ·. 
State Controller's Office 
Division of Accountili.g & Reporting 
3301 C Street, Suite 500 · 
Sacramento, CA 95816 

Mr. Jim Spano _ 
I·, •: . ~' 

State Controller's Office 
Division of Audits ..... 
300· s~#fo1 ¥iJf;· ~,~~ ~.t.~ 
Sacra:inento, CA 95814 · 

.. ~-' : ..... :. : 

Ms. J.~fc:m Q.~J:>.~m. :rt;incipal Program ;Budget Analyst . 
Deparl;aj~~ of'firl~~e · ·. . · . . · · 
915 L Street 
Sacramento, CA, 95814 

Executive Direcfor .. 
California State· Firefighters' Associatiqn. 
2701 K Street, Suite 20i 
Sacramento, CA 95816 

Executive Director 
California Peace Officers' Association 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Chief of Fire Prevention 
State Fire Marshall 
CDF/State Fire Training 
1131 S Street 
Sacramento, CA 94244 
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Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012. 

Mr. George P. Parisotto, Esq. 
Industrial Relations Counsel 
P.O. Box 420603 
San Francisco, CA 94142-0603 

Chuck Cake, Acting Director 
Department of Industrial Relations 
455 Golden Gate Avenue, 10th Floor 
San Francisco, CA 94102 

Nancy Wolfe, Assistant State Fire Marshal 
Office of tlie State Fire Marshal 
P.O. Box 9442:46 
Sacramento, CA 94244-2460 

Commissioner 
California Highway Patrol 
Executive Office 
2555 First Avenue 
Sacramento, CA 95818 

Mr. Richard W. Reed 
Assistant executive Director 
Commission on Peace Officers Standards and Training 
Administrative Services Division 
1601 Alhambra Blvd. 
Sacramento, CA 95816 

Ms. Carol Berg 
Education Mandated Cost Network 
1121 L Street; Suite 1060 
Sacramento, CA 95814 

Mr. Keith B. Peterson, President 
Six Ten and Associates 
5252 Balboa Avenue; Suite 807 
San Diego, CA 92117 
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coMMr$.si&:~W6~;\i+lrew¥JiANbA+es~J.;)' ·. iA ·~ -.:i,~y:··-.··· • Y: ·. ·• · - , · .:::> :;\ . y·'/''..SA' 
~BO NINTH STREET, 'SUITE 300 . 
SACRAMENTO, CA 95814 
·~·-a_e1e) sea-ssa2 
F1 ~) 445-0278 
:-man: cemlnfolllioam.ca.gov 

July 15, 2004 

Mr. Allan P. Burdick 
Ms. Jtiliana :#: Gm~ .. -
4320 A.1lbtim $IvCL, Suite 2000 
Sacramento, CA. 95841 

. •.' 

RE: Request for Additionallnformation From CSAC-EIA _ 
-Lower Back Injury Presumptionfor Law Eriforcement (Ol-TC-25) 
Statutes 2001, Ch?.pter 834 (SB 424) 
CSAC-EIA and County of Tehiima, Co-Claimants 

Dear Mr. Burdick and Ms. Gmur: 

Io June. 2002, the California State Associati~n of Counties~ Excess Insurance Authqrity (CS:A'.C~ 
BIA) filed the above~referenced test-claim as a co-claimant with the County of Tehama. In order 
to complete the draft staff analysis, staff requests responses to the following questions about 

. CSAC-EIA. . . ·. e . -• · What type of entity is CSAC~EIA? 
• Under what laws is-CSAC~EIA formed? 

• Does CSAC-EIA have the authority to tax and spend witllln the meaning of article 
XIlI of the California Constitution for the program at issue in this case? 

. . ... ., . .... . . .. ~" .... 
• What facts supporlyourpositicin that CSAC-BIA is an eligible claimant for this program. 

When submitting your re~ponses, pl~ase·referto section §1183.02(c)(l) of the Commission's. 
regulations, which requi,res 'that all assertion.S or representations of fact must be supported by· 
documentary evidence authenticated by a declaration signed under penalty of perjury by a person 
who is authorized and'cotiipetenna·dci"ilo:" Th15"declaration Iiiust be'bas'ed cin the declariuit's ... 
personal knowledge, inform.atjon, or belief. 

,• 

Please submit your respon,~,~ by Thursday, August 5, 2004. 

Please contact Camille Shelton, Senior Commission Counsel, if you have ~y questions 
· regarding the above. · · 

Sincerely, 

Paula Higashi 
Executive Direct r 

c. Mailing list 
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7/1/2002 
6/23/2004 
07/16/2004 
01-TC-25 

Malling Information: Other 

Malling List 
Claim Number:· 

-Issue: Lower Back Injury Presumption for Law Enforcement 

TO ALL PARTIES AND INTERESTED PARTIES: 

Each commission malllng list Is continuously updated as requests are recelwd to. Include or remow ~ny .. party ~r p~rsC!f1. 
on the malllng llst. A cuFrent malling list Is pro'<idad with commission correspondence, Bl),d _a q<;>PY oft~~ PHiriir:{ma.lllng 
llst Is available upon request at any time. Except as pro'vlded otherwise by commission ii.lie, when a pai'ty or lriteir'eSted 
party flies any written material with the commission concerning a claim, It shall simultaneously sBNii. a copy ·cif tii~'~en 
.mate.rial on the parties and Interested parties to the claim Identified on the malling list pro'vldad by the commission. {Cat. 
CodaRegs.,tlt.2,§1161.2.) ·. : . .. · .. · .>· .. : .... r, ·~:~.:.'.,'• ~- , 

Ma. Annetta Chinn 
Coat Recovery Systems 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Mr. ba\id Wall~o~~!'I . , . 
Da'vld Wellhousa· &.Associletes., inc. 

"''\ ·,· ' ';'I •• 

9175 Kiefer Bl\ti, SH!t~.:121" . 
Sacramento, CA 95828 

Mr. stew smith 
Steve Smith Enterprises; Inc. 
4633 Whitney Avenue, Suite A 
Sacramento, CA 95621: 

Mr. Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2.000 
Sacramento, CA. 95841. 

Mr. Micheal Revay';· · .. ,. 
State Controller's Ofilce (B-OB) 
DMaion of Accounting & Reporting 
3301 C Streat, Suite 500 
Sacramento, CA 95818 

Ms. Gina Dean 
California State Association of C6untles 
3017 Gold Canal Drive, Suite 300 
Rancho Cordova, CA 95670 

Paga: 1 

L. -

', . ... 

"- ..... ' ..... . 

Tel:-, . (9.16) 939_.r~01 · 
· .. : . . . ,. ~ 

Fax: (916) 939-7601 

... ·:1 

Tel: "(9~ 6) 36a:.9244 
. }'• -

··Fax:· 
!-: 

(916) 36&'.5723 

· Tali · '(916) 46342~1 

FaX: . ' (9~ 8) 483'-1403 
. . ~·· ~ · . 

•• _,. • ' f ,·' 

c111.l111ant Repra.san~1iya · 

Tai: (~16) 485-~102 ... 

Fax': ·•· (e10)485-ci111. ~ 
1·.· .... ;·: 

Tel: ' . (916) 44&:8757 
. •' :~ 

Fax: 
' 

(iii 6) 323-4807 . 
• ~ ,•·, ~ I • • 

Claimant 

Ta\: (918) 831-7383 

Fax: · (916) 000-0000 
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Mr. RichSi'd ROb!naon· · 
County of Tehama 

County Clerk's Office 

Jii:BOX250 
• Bluff, CA 96060 

Mr. Leonard Kaye, Esq. 
Courity of Los Angeles 

Auditor-Controller's Office 
500 W. Temple Streat, Room 603 
Los Angeles, CA 90012 

Mr. Reith C3meinder 

Department of Finance (A-15) 

915 L Street, 8th Floor 
Sacramento, CA 95814 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 

7 Park Center Driw 
Sacramento_, CA 95825 

Executlw Director 
Callfomle Peace Officers' Association 
1455 Response Road, Suite 190 

cramento, CA 95815 · 

s. onn e er aurs 
County of San Bernardino 

Office of the Auditor/Controller-Recorder 
222 West Hospltallty Lane 
San Bernardino, CA 92415-0018 

Ms. Harmeet Barkschat 
Mandate Resource Sel'\llces 

5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 

Commies loner 
California Highway Patrol (G-20) 

.Executlw Office 
2555 First Avenue 
Sacramento, CA 95818 

Mr. Gary J. o'Mara 
Departmal)t of Industrial Relations 

Office of the Director 
. 455 Golden Gate Avanue, Tenth Floor e Francisco, CA 94102. 

Page: 2 

- ·c1almant .. · 

Tel: {916) 000-0000 

Fax: (916) 000-0000 

Tai: (213) 974-8564 

Fax: (213) 617-8106 

Tel: (916) 445-8913 

Fax: (916) 327-0225 

Tel: (916) 646-1400 

Fax: (916)646-1300 

Tel: (916) 263-0541 

Fax: (916) 000-0000 

Tel: (909) 386-8850 

Fax: (909) .386-8830 

Tel: (918) 727·1350 

Fax: (916) 727-1734 

Tel: (916) 657-7152 

Fax: (916) 667-7324 

Tel: (415) 703-4240 

Fax: (415) 703·5058 
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Mr. J. Br8diey Buru"e8~ ·· 
Publlc Resource Management Gn:iup 
1380 Lead HUI Boulewrd, Suite #106 
Rose~lle, CA 95661 ! 

Mr. Jt;ie R6mt;>pld ... 
MCS s-au-ciatlori ser\.!cias · , 
11130 Sun Center Drtva, Suite 10.0 
Rancho Cordova, CA 95670 
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Tel: (916) 669-0BBB 
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EXHIBITG 

RESPONSE .TO CO:Ml\fiSSION ON STATE MANDA TES 
',. ·:,·. 

. . . . Request for Additional Information 

:)'''>°·''' Chapter 834, St,atiltes of 2001 
.. ·.:.• ~,·. · Labci{Code·Section3213.2 

· 'Claim no. CSM-01-TC•25. 

RECEIVED 
.. AUG o ~cfoO'i 

.. -, ;: . ' 

.COMMISSION ON 
,,,,,,.,, ~TAT!= l\AANl1ATES · 

Lower Bdck Injury Pres~m~#,on for L4zw Enfor~emenf · '· · 

The following. are questions and responses to the letter of the Commissicm on 
State Mandate~. dated Jilly 15, 2oo4; 'regarding the origirial tesfclaim as submitted by 
CSAC-EIA and the Comity ofTehijfuii. .,, . . . . 

.,.,; 

• what type of entity' ~s CSJ\C~EIA? 

The California Sta'.te Assodation of Cotinties - Excess Insurance Authority (CSAC-EIA) · 
is·ajoint powers authority (JPA) formed by and for California counties for iiis'urance and 
risk management purposes. It is one of an estimated 150 joint powers insurance pools 
currently operating in California. The BIA was established' as a JPA and became 
operational in October 1979. 

•. Under what laws is CSAC-BIA formed? 

CSAC-BIA was formed pursuant to Article I, Chapter 5, Division 7, Title 1, of the 
California Government Code (Section 6500 et seq.). 

• Does CSAC-EIA have the authority to tax and. spend within the meaning of article 
XIlI of the California Constitution for the program at issue in this case? 

No. CSAC-EIA has no authority to tax - its member counties, however, do have the 
authority to tax. The proceeds from taxes are received by CSAC-BIA in the form of 
premium payments by its members. Prior to the formation of the BIA and ill light of a 
dearth of insurance carriers willing to contract with counties, each county was left to 
manage these proceeds to handle that individual county's workers' compensation claims. 
Realizing the financial risk to individual counties ·facing a large claim, the BIA was 
established. The BIA now manages those tax proceeds once the sole responsibility of the 
counties. The BIA through management of workers' compensation claims provides both 
security and cost saving to its members. The members benefit though pooled risk and 
through cost-saving centralized administration and claims processing. 
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• What facts support your position that CSAC-EIA is an eligible claimant for this 
· .:~ ;"\) F. progfam.1-' . . -

G_SAG-EIA, JPA which administers workers' compensation claims for member counties, 
is en eligible claimant pursuant to Government Code section 17 518 which defines a local 

· age±l;cy as\!\any:"dty, county, special district, authority, or other political subdivision of 
the state.". Moreover, the E:IA is also a special district tinder Government Code section 
17520, which states, _._ip. p~eµt p¢: .. /' .'~peciaj .district' .. fach~dei;. a redevelopment 
agency, a joint powers agency or entity, ·a county service area, a niafutenance district or 
area, an improvement district or improvement zone, or any zone or area." 

Finally, IP ;,..a -~ ~ea!r,4. by.11rgr.~ement qf th~ p~cip11ting .governpleii~:-~~tiei;, 1 they_ 
have freedom' to create a board or not with no restri.cti.on_s on· membef!l.hip save. the 
designation of an auditor and a treasurer, 2 and their powers are only Ulmted to those 
which are common to the members and the contract whic::h created the joint powers 
agency. 3 In short, a joint powers agency is a mere extension or' 1ts membership -· 
created by i4l members aµd, empowered to do only .what the members themselves are 
empo:wered to_do, ·· · 

1 Government Code sections 6502 and 6503. 
2 Government Code sections 6505.5, 6505.6, and 6508. 
3 Government Code sections 6502 and 6503. 
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CERTIFICATION 

The foregoing facts are known to me pers'Qmilly and if so reqlrired, I ooulcl. and would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the State of California that the statemeIJ.ts ~ in tl$ doi;:ument are true and coIIJ.plete to 
the best of my personal kn,owledge and as fo ali matters, i be1li~:ve them to be true. 

•'.'.'• 

Executed this~day of August, 2004,-~t Sacramento, Califorµi.a, by: 

Gina C. Dean, 
Chief Operating Officer 
CSAC Excess Insurance Authority 
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PROOF OF.SERVICE BY MAIL 

I, the ui:ldersigD.00, declare as follows: 
. .,·., ·.· .. ·:: 

I am a resident of tlie :coun,ty of Sacramento, and I am over the age of 18 yefu.s and nohi 
party to the witbi!i ac'tioii. ·My plilce of empldynient is 4320 Auburn Blvd., Suite 2000, · 
Sacramento, CA 95841. . 

On August 5, 2004, lserv~d: · · 

RESPONSE TO COMMISSIQN Ol'l STATE MANDATES 

Request for A.dditional Information 

Chapter 834, Statutes of2001 
Labor Code Section 3213.2 
Claim no. CSM-01-TC-25 

Lower Back Injury Presumption for Law Enforcement 

by placing a true copy thereof in an envelope addressed to each of the persons listed on 
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied 
States mail at Sacramento, California, with postage thereon fully prepaid. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed this 5th day of 
August, 2004, at Sacramento, California. 
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Legislative Analyst's Office 
Attention: Marianne O'Malley 

: 925 L Street, Suite 1000 
. Sacramento, CA 95814 

Mr. Michael Havey 
.. State Controller's.Office 

Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Ms. Jennifer Osborn, Principal Program Budget Analyst 
Department of Finance 
915 L Street 
Sacramento, CA 95814 

Executive Director 
. California State Firefighters' Association 

2701 K Street, Suite 201 
Sacramento, CA 95816 

Executive Director 
California Peace Officers' Association 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Chief of Fire Prevention 
State Fire Marshall 
CDF/State Fire Training 
1131 S Street 
Sacramento, CA 94244 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 
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Mr. George P. Parisotto, Esq. 
Industrial Relations Counsel 
P.O. Box 420603 
San Francisco, CA 94142-0603 

Chuck Cake, Acting Director 
Department of Industrial Relations 
455 Golden Gate Avenue, 10th Floor 
San Francisco, CA 94102 

Nancy Wolfe, Assistant State Fire Marshal 
Office of the State Fire Marshal 
P.O. Box 944246 
Sacramento, CA 94244-2460 

Commissioner 
California Highway Patrol 
Executive Office 
2555 First Avenue 
Sacramento, CA 95818 · 

Mr. Richard W.Reed 
Assistant executive Director 
Commission on Peace Officers Standards and Training 
Administrative Services Division 
1601 Alhambra Blvd. 
Sacramento, CA 95816 

Ms. Carol Berg 
Education Mandated Cost Network 
1121 L Street; Suite 1060 
Sacramento, CA 95814 

Mr. Keith B. Peterson 
Six Ten and Associates 
5252 Balboa Avenue; Suite 807 
San Diego, CA 92117 

Mr. Paul Minney 
Spector, Middleton, Young & Minney 
7 Park C.enter Drive 
Sacramento, CA 95825 
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Ms. Annette Chinn 
Cost Recovery Systems 
705-2 East Bidwell Street #294 
Folsom, CA 95630 

Mr. David Wellhouse 
David Wellhouse & Associates 
9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826. 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
222 West Hospitality Lane 
San Bernardino, CA 92415 

Mr. Mark Sigman 
Riverside County Sheriffs Office 
4095 Lemon Street 
P.O. Box 512 
Riversid~, CA 92502 
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EXHIBITH 

STATE OF CALIFORNIA ·ARNOLD\ 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

SA.ENTO, CA 96814 
p (916) 323·3662 
F, S) 446-0278 
E·mall;.csmlnfo@oem.oa.gov 

October 14, 2004 

Mr. Allan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, GA ~5841 
And Affected State Agencies and Interested Parties (see enclosed mailing list) 

Re: Lower Back Jnju1y Presumption for Law Enforr;:ement, 01-TC-25 
CSAC-EIA and County of Tehama, Claimants 
Statutes 2001, Chapter 834 (SB 424) 

Dear Mr. Burdick: 

The draft staff analysis for this test claim is enclosed for your review and comment. 

Written Comments 

Any party or interested person may file written comments on the draft staff analysis by 
November 4, 2004. You are advised that the Commission's regulations require comments filed 
with the Commission to be simultaneously served on other interested parties on the mailing list, 
and to be accompanied by a proof of service on those parties. If you would Iike to request an 
extension of time to file comments, please refer to section 1183.01, subdivision (c)(l); of the 
Commission's regulations. · 

Hearing 

This test claim is set for hearing December 9, 2004, at 9:30 a.m. in Room 126 of the State 
Capitol, Sacramento, California. The final staff analysis will be issued approxiniately three 
weeks before the hearing. Please let us know in advance if you or a representative of your 
agency will testify at the hearing, and if other witnesses will appear. If y~u would like to request 
postponement of the hearing, please refer to section 1183.01, subdiVision (c)(2), of the· 
Commission's regulations. 

Please contact Katherine Tokarsld, Commission Counsel, at (916) 323-3562 if you have any 
questions. 

/fl;:!] __ ~ 1 · . 
PAULA~G~ 
Executive Director 

Enc. 
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Hearing Date: December 9, 2004 · 
J:\MANDATBS\2001\tc\O 1-tc-25\tcdraftsa.doc 

.... 

ITEM 
:. "'j .I' .. 

TEST CLAIM 
DRAFT STAFF ~~YSIS 

. . . . (:i ··:· 1, •! • . ' 

4abor C.ode Section 3213.2 

Stattite~ 2001, Chap~r 834'cSB 424). 
. ' : . . ' . . . 

Lower Back Injury Presumption for Law Enforcement (Ol-T,C-25) . . . - , .. 

California State Associatio~ 9f Co1.lllties - EXcess Jnswance A~thority (CSAC-EIA) 
• "- ·.. • 1<·1· • ·- ·· _. -.:·r ....... ..: ' · ·· 

- · and County ofTeliB.ni!l; Claimants · 
' . -. ' . . 

ExECtJrtvE SUMMARY 
The Executive Summary will be included with the Final Staff Analysis. 

. . . . 

•• - 1··· .. 

- ,. 
, ' ' ' . 

: l• • 

Test Claim Ol-TC-25, Draft Staff Analysis 
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STAFF ANALYSIS 
· Claimants 

California State Association of Counties-Excess Insurance Authority (CSAC-EIA) and 
County of Tehama ' 

Chron<!logy 

06/28/02 

07/08/02 

08/06/02 

08/08/02 

09124102 

08/30/02 

07/15/04 

08/05/04 

Background 

Commission receives u;st ~I~i~ :ti.1ing 
' . 

Commission staff determin~s tes(claim is complete and requests co:rnments 

Department of Firianc~ files. respo~e ~ test claim . 

· Department of fudustrl~ Reiations fiies rei;ponse to test claim. 
. " ·. • . "' ' ·. ' . i : .'':: ."- : ~. .·.· .. _. . ·: _;.. .• -: . . 

Califorilla Highway Patrol ~ei;:liries tc) tile Written co1Illllents on the test claim 

Claimant files rebuttiil to state agency comments 

Commission staffreqi.u~st{I !ld.cl,itiqnal. iiife>miation from CSAC-EIA regarding 
eligible claimant statils .,. " · · " · . 

CSAC~EIA files1 response to reqilest for additional iilfornllition 

This test claim addresses an evidentiary presumption given to specified state and local peace 
officers in workers' compensation cases. Normally, before an employer is liable for payment of A 

·workers' compensation benefits, the employee must show that the injury arose out of and in the .. 
course of employment, and that the injury was proximately caused by the employment. The 
burden of proof is usually on the employee to show proximate cause by a preponderance of the 

'd I . evi ence. . · 

The Legislature eased the burden of proving industrial _causation for certain ~ublic employees, 
primarily fire and safety personnel, by establishing a series of presumptions. The courts have· 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption ... , the burden of proof shifts to the.party, against whom· it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship." 
(Zipton v. Workers' Compensation Appeals Board (~990) 218 Cal.App.3d 980, 988, fb., 4.) 

In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For 
the first time, certain local agency and state peace officers with at least five years of full-time 
service, and who· were "required to wear a duty belt as a condition of employment," wei:e granted 
a rebuttable presumption that "lower back impairment so developing or manifesting itself in the 
peace officer shall be presumed to arise out of and in the course of employment." The 

1 Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
· the evidence as such evidence, "when weighed with that opposed to it, has more convincing 

force and the greater probability of truth. When weighing the evidence, the test is not the 
relative number of witnesses, but the relative convincing force of the evidence ... 

2 See Labor Code sections 3212, 3212.1- 3212.7, and 3213. 
' ' 

Test Claim Ol-TC-25, Draft Staff Analysis 
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presumpti~n;exterids for a maximum of fiv!' years beyor;id fu.l:l)!iSt dii.te worke!f, depC'!;ldipg on the e · number o!years tif_sei:vice., Under the statute,. th¥ emp18~7t i04):' 9ffer eVi.deilce disputing the 
presumption. , .. . , , . . _ . . . " _ 

Claimant's Position 

The'claimlfut.s.contend that the tesrclaim legislation constitutes a reimburs11ble stat~num.dated 
program ~ llie rti~~ll}!(dfhltj~l.~~-~. ~e~tion 6·6rtli~.'.S,~iforiiia.,Constitdti6n ·~4 · · -
Govermnent'Code,section·11s1~~·Eis;f~ll.i!i\.Vs.: _ · · · .- · -

. 0 ~ ' ' •' • . '.•. A'I; :·I' . ". I ' • ''' ' ':'!.-.,, ': '. • • 

-. Tiµ,,1>· G.}ia.p~ cre!!,t,eS, a Q.ew. injµry .~~etofore not c~inp~able ~d provides a . 
p~~sumptiQ:tl tbat _sJu~Jlie pw.(ie:Q. of proof tq the ew,ployer. ··· . . . 

'' 'I - ~ . 

The effect of a presumption is that the einpl6yee:doeif n6t have to demonstrate .. 
that the iiijtity arose oufofor·m th~ course cif(hili ·or he{emplci}'#ient. The first 
effect of a ;presiliripti.on is tq encourag'ethe fiiirig.qf workers· c6mp6ns'a1ion. 
cl_~ ,J:>.ec~us~'otb~nv~se il "'.0.~H 't)e' ofte.if diffi.¢ui~;'if'~otimpoasible, t0 · 
detl1Q,l;l~:trll4rt9,.at: a ~arnPW81: l,llJ.1¥)' ~s.e·out•of.or m 11,i.e cofil.Se of-one's , 
emp}.?Yffe9t 'Th.e pr,9.~JJlllJ'R9l1 n.9t .~Qly .lY,?rk!! m f~voi: of t)l.e Fplo~e~·· but . 
wo~)$! .. tQ tlie detrtm~t 9/ ihe,em~llor.!'r ~~p w11~Jnow prove t¥:t ~he;lI/-1~ did. 
~-1>.t anse,.put of and.tn the course pf;the etl)ployee' s employment,,. ;.vl:lj.ch 1s _ 
.diffigµlt. . '1 

. \ •, . 
The net effect oftb.is iegisfatioti'is'ti:> cause an increa8e in workers' coiilperisatfon 
claims for lower back injury and decrease the possibility that any defenses can be · 
raised by the employer to defeat the claims. Thus, the total costs of these claims, 
from. ~tial presentation io ultimate resolution are reimbursable. . · 

Position of the Department of Finance ... 

The Departmep.t of Finance ID~d ~o.~e~t&:oO, Au~st B, 2002, concluding that the test clrum 
legislation may Cr~ate a'reiliibi.irsable iitii.te~majidated pI'ogriuii. . .. ' '.; . .. . .. . 

Position ofth.e D~partm.eil:t of Indii~tri~l Rhlati~nli .. 
The Dep!Uimen,t of·fudu~trial:Rel11.tiort&.cioM~flds th.~t:the test ·claiJ:n)"~slatlon: .j~ nofii, . 
reimbuis.ablesta,te~mand~~g P~P!ll:°llQ1 Wi$.W the mell.Ding of.iirticlc;:;XTII B, sec!iqp;6 ofthe. . 
Califoi:Wa. Q9n.~titqtiqn; TheDepartme!j.f 11.Bserts tli4it;t)le ptestitl1ptipn :W, fave~:of s(ff ety of:fiq~s 

·does not result in a new program or b,i.g1J.~rI~el of s~\}e'for tb..¢f6J19Wj:ilg ~~-~pns: · · 
., ' ' . ·'. . 

• -Local governmen~ ~·not-required to acq~t ajl work~; 6~~p~ation claims~ .They 
have the option to 'rebut any claim before the W orkefs' Coiriperisatioil Appeiii~: Board by 
presenting a preponderap.c~,o~ .evide_n~e show.ing the non-e~sten('.e of indµ.stria} 
causation. · · · - - . · · · ' - · · -· ·. ·--_ - .- -· - · -. . ,. . 

' . : • • , ' '. I if. 1 • • • • ! • • I 

• Statutes map.dating a higl'ier level_ of compensation' fo local government empfoyees·, stich 
' ·" as wor~er( coitlpensatiqn benefits; are not ~{new programs". whos~ costs woUid be · -

silbject"io r~bll11Sement uriii'efarlicle Xm :a. s~oti&P,:6. -. . . ' , . "°'"' . -
. .. •11. . ' , ..... ·.' .• . ... 

Test Claim Ol-TC-25, Draft Staff Analysis 

167 

. ., 



• There' is ii6)lii.ft of~ fmancffill ·~~fufr~J:l1 ~¢ $ta~ .to loc~i' gov~ents b~ause '1ocal '" -
goveriurierit8; 'by shimte·, liiive always been sol~ly liable' for providing workers' . . ·.· ·, -
compensation benefits to their employees. 3 

Discussion 
· _ ' : ,. , '• · · -: .. · • 'I •r:;•,' •.t.• ":: ' •. :, I • '', ~>' . ~·· : • ' /· • 

The courts hilvff9w;\~}hat BrticJ~,?.@; B, ~eqtj'ori 6 9f~e J~alifo$,,q~nstjt,iititj~{reco~es· the, 
state constitutioiial restrictions on the p6wers· of local govemmerif'tri' tilx and spend.5 "It8 · · :. 
pwpose is to preclude the state from shifting financial responsibility for carryiilg out· · ' · 

· governmental functioris to IocaloageD.cies; which are 'ill 'equipped'' ta asstime increased 'financial 
responsibilities because of the taxing and spending limitations thatarticles XIII A and XIII B · 
impose. "6 A test ~'~~jm.s~J;ute or execu#vc;,i. order ~a~·j~ppse,,ll:r.ell:nb~.~ple ~tate-mat;\qated 
program if it orders 9r.;~omm~ds ~. loqal .~gei;i.qy or ,s9R9ol ~stri~ to ~gage in. pn 11<?tivity or 
task.7 In addition, the r,crq~H;'e4 .1:fctiyj,t,)'.w.trui!c ~w;t 1Je;ne%,Foll!lptutjp.g,~ .;,'i:m~ program,~~ m:: it 
must create a "higher level of,servic:e" over the pf~yjously ;requ~~ level of~~rvice.,8 " .· : 

The courts have defined a '!program" subject to articleXIlI B; section 6, ofthe California 
Constitution, as one.that carries out the governmental function ofproViding public· services, or a 
law that imposes Unique requirements on local agencies or school diStricts to implement a state 
policy, but does not apply generally to all residents and entities in the state.9 To detehn:ine ifthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requ4'ements in effect immecµatelybefqre the enactm.~t of the.test claim 

·I ·i ' ·" 
3 Comments from Department of Industrial Relations, dated August 7, 2002. 
4 Article XIlI B, secti6~ 6 p;bvtdes: "Wheneve):'. the:1~~~}Jl~~ o~·!J.D,Y. s~~e agency ID..l,llldates a 
new program or higher level of service on any local governme.nt, the state .sbaU provide a . 
subvention of funds to reimburse such local goveri:irrient for the 'costS bf such 'pro gram or .. 
increased level of s.enrice; except~at ~e J;,egislatitre,may; butneed.not, provide such subvention 
of funds for the·followigg manda~es: (a) '.Legislative mandates requesteci.by·tbe local agency. · 
affected; .(b) Legislatjon de:finmg a new qrime or changing an existing. definition of a crime; or 
( c) Legislative man~te~ .enl;l.Cted prior ,to J a.p.uary 1, 1975, or executive orders or regulations · 
initially implementing legislation enacted prior to January 1, .~97? ." . . . .· 
5 Depar~~~t,9/Ft~~~c,~ v: c~rrjm~;io71·o~StateMand~te~ (ice,; High.School DisJ.) (2003) 
30 Cal.4th 727, 735. ,' . , .. ,. 
6 County of San Diego v. State of California (1997) 15 Cal.4th 68; 81. 
7 Long Beach Unified Schoo'lDist, v. State of Cii.lifrirnia (1990)225 CalApp3d 155; 17.4, 

. - .... _· .,--.. · ..... · . . ..... -· :. _ .. 1.:: .·:··.··: .......... '".. . .. .:.·.~·>:-r· 
8 San Diego Unified School Dist. v. Comm'tS~i<;>ri on, S,tate.Man.£.iqt,~f,,(200~)}3 C~i~tb 85~, 81~ 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
9 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in A 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 W 
Cal.3d 830, 835.) . 
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legislation. w A''Wgher_level;9f ~eajge" opcurs wheriJbe new ''J:e~en~ w~e·intende.d to 
provide an enhanced service to the Pllb~pt' 1 ,1 •. . . .. . . , ~. . . ' . . •... ·· . · · . 

Finally" tb.e ne.wly fi;iqu4"ed activity or increased level of ~eryiqe must. ~po~·~ ccists mandated by 
· the state;'~.· · ~:~~,·, '.\: :. . .. :: . , .. ,-' . · · : ~· .•. , .: ".: ·: - ,. ··. • · .. • 

The Coi:Iifu,issJon.~ v,~ .with 'exclusive. authqrity to adjJidicate dispti~s over'the exis.ten'Ce of•· 
state-num49,i¢1progrinns Withi,ri the,in~~g Clf'arti~l~ xni ·:s; :se.ction 6}3~i Iif~ekµig itS ·. ' . 
decisions; the•Qo~ssion il?-t1st strictiy'Ciq~e amcle XIII1;a;. ~ectio~;6 ~d not apply' itaa an·• 
"equitable remedy to cure the perceivll(i uD.taimess.resultiiig fionipolitj.cal decilii.oiifi on fµnding 
priorities."14 •.•· · ·· · .. , · 

Issue 1: Does CSAC-EIA·have standing as a cl!rlni'ant f()r this test cWDi.? 

Government Code. se91;i{)~ 'l7~;;o;;~g )JS.~lati~61µ¢ f.pq~:'~~~ri~i~S. ~~l' sc~b9i q.lgtrjctS' to.file 
test claims seeking rcimb.iJrs.~e~tP,1ijs\uinftg ~R1-.~ -~ B, ~~tj()*, ~:,, yover.gif1~t po,c:i~ 
section 17 5 18 ciePI,t~s "l9paj agen_qj.~('.: w AW~'.,'~,aD.y1

¢if)', pQ'ufity, sp~q~aj ,<ij~c~. a,'Q~91rity,_ or 
· · other political subdiVjsiql:l ofthe'iit~t~Y. Q§verii:!Iie!}fCode se,ction 17,~~0 d~fine.s "special . , 

district" to include.a'~.O~(~~wefB~a.~.#itjy;" · . . . .. . •r. . ., < . . : .. 
CSAC-EIA is ajointpoweis autliorJ:ty estab1ishedpursilantto.the Jdinf:~xercis,e ofPowers Act 
("Act~') in Government Code secti'oif 6500. et seq. and is formed·. for iilsi.lrance and risk ! · · · . 

management purposes. 15 Under the Act, schodi districts and'IOcal"iigencies are ailthoriZed·to 
enter into awe.~.ll,t-~ll~·~ .. '..~piµtjy.e,xei:9.ls.~ ,';lP)'JlQV,(~ 9p~9n to.~e,c~pfya,c;W,ig;par,tje~.'' 16 .1'.he . 
entity pr9vi,deg tq)uitt1ihist~ qr exec~fe.;@~. ~gre~imf(!P tlps,.9a8e C~,A:G,EIA.) may ~e a .furn. of . 
co otatfo' ili6hidin ano" ~ofitcci 6tatio ··desi atedinthea·. eement. 17 A'oint. owers. 
auio~ty.~~- ~e,i>~J~#~m··~~filti.~~~ .. iil~.f~~~t;~#~:POfi~~y ~iiSid~red.U)~be ·: 
the same··erititY, ·~'it8'60iitr:actiµg):i.aj;ti~s,~1 ~. CS;A,P~~µ' 9p.n~rii:IS ~t,'.!iS aj9µ}fpow~ agency, it 

·.·' 

10 San Diego Vf:ijied Scif;bi Dist., ~upra! 33 Ca1;4th 859, 878i ~ueip Mar, supra; .:W CiJ.l.3d ·8~0, 
835. . ... . . . . 
11 San Diego Unified School Dist,; supr4; 3a CaL:ith 859, 818. .. . . · 
12 . . ... : ·: : "" .. . .............. · ·, ... .· 

Countypf!res!!~ v, •. $tate of (:;qli[o0~q Q99,D.~3 Caj34 4~4 •. 187; C:P'!'Jty of {iq,1'},oma v. 
Commission.on Statef.'M.flng,ates'.(20QO) &4C!ll,App.4th:126~;· 1284 (Couftt;Y.bf Sanoma); 
Government Co'de se.ciions· 11Sl4 and)'75s6'> . . . ' ·.. . .· .. ·. ' 
13 Kinlaw. V;·:$taie .9f Callf o~~~';'c 1~9lr54• Cal3~:-32~, 331~3 ~4; GOv~~ent' Code sections 
17551, 17552> ,: ' >· . . . . . . . . . ,-;: .. .-;·. . ·.· .·. • : ... "; '.· .... 
14 Co~nbi of Sonbma, s~;rii; B4 Cal.App.4fu: 126S; 1280, citing City of Sa~ Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
15 Letter dated August 3, 2004, .by Gina C. Dean, Assistant General Manager for CSAC-EIA. 
16 Government Code section 6502. 
17 Government Code section 6506. 
18 Government Code section 6507; 65 Opinions of the Califorpia Attorney General 618, 623 
(1982). ' . 
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is a type of!Qcal agency that can file a test clirlm.-pll!led ontjie plain language ofGovemment .a 
Code section 17520. Based on the facts of this case, staff disagrees. · W 
In 1991; t4i;i Caiifori::tia.Supreme Court decid~ Kinlaw·v. Staie of California, supra; a case that is 
relevant here .. In Kinlaw, medically indigent adults end taxpayers brought an action against the 
state alleging that the. state violated article Xlil B, s~ction 6 by enacting legislation that E!hifted 
finaricial rei!i'bnB~~µity fot ~e'~dfn.g ~f heaj~: tii\fy:for me<ifcally µidigent aqults to th¢i ' ' 
COUJ?ties. T4e. Suptem~ Cp:grt denied thb cl11jµi~ li9H~wg. that the medi~ally ii?:dig~t adults ~d 
taxpayers. lacked iitllndiiig, to. prosecute the. actio#_ana 'tJ:i.at' the plaintiffs have no right to 
rei.ri:ibursement under aiticle XIII B, section 6.19 Thi!:' fotirt' ~hited the following: · 

Plaintiffs' argument that they must be permitted t9 enforce section, q as . 
individuals becalise their right to adequate health care services has. been. 
compromised by the fii.il,ure of the .state to· reimburse the collri:ty for the cost_ of 
services to.medically indigent adults is·uhpersliasive; Plaintiffs' i~terest, · . 
although. pressing, iS int;iir~ct and does not differ from the iritetest of the public at . 
large in the fi.D.ancial plight oflocal governnient. Although the basis fol"the .. . 
claim that the state must reimburse the coiJ.nty for its costs .of providing the care' 
that was form.orly avai\fl.ple to plaintiffs under ~e<U-Cal is that AB 799 created a 
state man.da,te, plaintif.(s have no right to have any reimbursement expended for 
p.ealth care services. of I.WY k.inci.2° (Emphasi~ added.) . . · 

. .• . ' 

Like the plaintiffs hi Kinlt:iw, CSAC-ElA, as a sep'afa:te'entlty'froin the oontracting .counties, is 
not directty.·.affected by the tesrclaim legislation. Tb.e LegiSlature, in Labor·dtioo secti?n 3213.2, 
gave specified pe!\ce·officers a,premirilption of industrial cau8atioii. lliatthe;iow~.bac)k ~jury .A 
arose out of and in the co'urse of their employtn'ent. ·The counties, as employers of peace officers, W 
argue that· the preslimption creates '.l~·l'eimbursable state-mandated program and that'the incieased 
costs are reimbursable. 

But, CSAC-EIA does not employ peace officers specified in the test claim legislation. Thus, · 
whi.le.CSAC-~~ mi:iy ha,y~;an ip.terest in t)+i~ claim as the insurer, its interesq~-~direct. As 
expressed in an opirii.on of *e California Attorney General, a joint ~ewers authority "is simply 
not a city, a county, or the state as those terms are normally used."2 Thus, under the Kinlaw 
.decision, CSAC-EIA lacks standing in this· case"to· act as a claimant. · · 

This conclusion· is further supported by ~e decision of the Third District Court of Appeal in, 
Redevelopment Agency of the City of San Marcos v. C'ommissiOn on'StateiMandai~ (1991) 
55 Cal.App.4th 976. Although Govermp.ent Code secticiil 17520 eipressly includes 
redevelopment agi:mcies. i.t:i. the definition of "sp~cial districts" that ~.eligible to file te~t claims , 
with the Commission, the court found that redevelopment agencies are not subject to .:article · 
XIII B, section 6 since they are not bound by _the spend.ing limitations in articl~ XIII B; an~ are 

' ' .·· ' . .. . . 

19 Kinlaw, supra, 54 Cal.3d at pages 334-335. 
20 Ibid. 
21 65 Opinions of the California Attorney General 618, 623 (1982). 

Test Claim Ol-TC-25, Draft Staff Analysis 

170 ·. 



... ~·t-!'.' ,, ' 

not required to expend any "p~oceeds ~ftaxes." The court st8~4: 
Because of pi~, ;q~tun.l;.1)£.tb,~ finlillci_pg th~y receiye, ~ in~w~t fin!ill,p~g, ·' . 
redevelopineiifS:geJ:i:cie$ are ·.not B'l!pjec,t to:fhi~ fype of apP,~)iatipns lim,itations 

.... or spending .~aps; ~p,¥11~9 no~ expe~~ ~y ''proceeda of tax.es.;' Ncir ~?.they raise, 
c:: through tax mcremeilt ~'.ancmg;"'genei:al revenues for the local entity;"22 

. . 

The "I'hird Dis~ct Court of-4ppeat affirmed the R;edevelopment Aq.ency dec~sion in City of , 
El Monte v. CommiSsipn on ~tate ·Mandates (2000) 83 QaLApp.4th 266; ·28 l;' ag~ findi]lg' that 
redevelopment agencies are riot¢ntitled w .Clalih '.'felm.'Quriiement for state"maniiated costS .. 
because they are not required to expend ''Pro,i::eeds of taxes:" . '. ' ·. . 

In the present case, qSAC~EiA i~ ~s~ ~ot stibj~ct tO .. the appropriations liniitatiol) Qf article · 
XIII.~ :anst does·nclf e?c.pend any •:'proceed8· of ~es'' whl;l.ln iJ?.emeaning of' attfol~ :Xm' B. ·. . 
Accordmg to the letter'.d~ted Augi.i.st 3~· 2904, fi:'om cs:..\c~EIA;""CSAC-EI:A'·has)io a:uthority to 
tax'' and instead-receives,prop~,edS·of tax.es, fi:'on{itsmeiriber 'oountfos ill-the fqpffofpremiUm. 
payments. TuerefOre,'sta'ff corif?ludes·csAC-EIAis not an 'eligible claima#tfoi: this 'test claim; . 
however, the Commission may-heahlild·decide the test claun as filed' on behiliofthe Co'unty of 
Tehama. 

Issue 2: Is the test CI~~:_tegisl~ttoii s1fbj~cho artf:ele XIQ: :B, sectl01i 6 of the · 
Callfi;riihi:'Constltu:tton?. · · · . · · · · · · · · 

. ·'. ;·.:··1~.t.:-:·::>' . ~ .. , . ·;:;:: ·. ·.~. "- ' .: .· '· . '. . - ·_:: .... · . 
Staff finds that the test clajrji·t~~!l!:tiQP·is not subjecqo articleXIlI B, section ·6 qf the 
Califi;im,j.a_Qonstitution becaiii:;e ifdqes not maµda,te a n~w program or-higher leyel of service on 
local agendeif With:fu. the meaning of amde Xm: :B; section 6. ·: · . · · ·· . . . 

· ,.-;-..,~·. _;~ _.~:-,,_:· .. ·,·.Vi_·I~!,: .·.· _ •. ·'1 w:::· . ~"·:· .. ·:·:', -i :~.-. -' · .. =-;:, · 
Labor Code section 3213.2, as added by Statutes 200i, chapter 834, provides: 

(a) Iri. the,c~e,ofa mem);!er.~fapqlic~ ~~p~en~:ofa city;p9$,ty, or.city and· 
county, or a mei:nber, oftheshemr.s p:ftic~ofai. c:9'1,lncy, oi:.~Pel!:ce officer , ·1. •. 

employed by.~~~-p~~~t. of~~;C,a1iforhia·Hijli:vva:y :p,,t,giJ; .. ot 1\ peap.e o.f:tic~. 
employ!}cl. P.Y ~·-~ l[piyer,sity. of:~fil.µ-C>rp,i,a.,~4P has .. peen ~mployed .for at :least five 
years BS a.J:le,,~p~, of'.f.i,qer. Oii. ar P~.1!:1'· full~~~ .~.J.!1,l)iy and ha~11:>.~en required .t:Q,:, ' ' 
wear a duty belt as a condition of employment, the term "injury," as used in this 
division, inc.ludes lower back imP.~4'1:ne~ts .. ~~ compensation th~t ~ awarc;l~d. for 
low~· ba~kim~~ent8-~h~ll.J:.t~clt):C¥ fu.IJ: h9$Piaj, .· SW-.~9a.t, m:~Ral .fre,Ei#lien~ 
qjs~.WtY in4emtj'ify; · a.na death 1:!¢ne:fi.t8. as ·pro\'i.deP,'.by tbe provisions of thill: 
divi~iopiJ ~' , r ' . · '· ; · .. · · ~: :, · 

· (b), 'f!le itjw~Fba~~ itp.~~imiet1~ 'sq cieveloping or ~~µrig its·e~·ip t):le Prace 
officer shall be presumed to arise C?:U.~- of!¢d i,l:i .. -µi~ ,coµrse of fl.le einplpyrtt¢i;it, 
This pr~~Ptf!?.1?: j.s ·dis~it~bl.~ an,Ci ma>.' .\:>e. ~P~1tqverted g..y ofi.i~r.~11vi4~C:!f,, l;ivt 
unless so.,qonJi:9v!<rte:4.; the'.appe~ board is bolliid to find in 'ac.cordgnce Wiili il' 

· 1, _ ;,· ·- . •. • • . ·: ,, I • • - '. ! • ~ ,. .. •. • . ' ,._ ·.1 - -a. ·.-.J • ·" I ' · '• • 

This prestii.rtption slili.11 be extended to a persiin' fOl!oWiiig'terriiinatiorl of seivice 
for a period of three calendar months for each full year of the requisite service, · 

22 Redevelopment Agency, supra, SS CakApp.4th at page 986. 
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·.but not to exceed 60 months in any circumstance, commencing with the last date A 
actually worked in the specified capacify. . - . - ... 

. (c)- For p~oses ·ofthis sectiorl; "dUty ~'~It" means, a beit us~d for th¢ p~ose of.· 
holding a gun. h8ridctiffi, ·baton, 1µ1d other items related fu' la\v enforcement 

.. ., ~:~.<·.·· .· ... ,·'·: ;·_-11·:. • .·:"' ,·~· .. ':.' •••. !- .. :· '·, ,·~·· .• ' 

The claiJ:n.IUit contends 'that the test clitim legisl!ltion constitute~. !l·_new program or higher level of 
serVice:' . . _· - '. 

· · ~ Tli~~·wi!S,'I1Cl r,~ell,tpri,or .~o ,1975; I)Qr ill' iuiy dfJb,e interveiriilg years, .ui:itiJ . -
· _ the'piiss!lgcf qf[ tJ:ieJem.. clairii Iegisla#on i.i:i-200 l }wl:J.ich.·ma,ncfated the inclusion. 

of iower b'ack injury as a: cohipensabie injUI')' forlawenforcfllUelit, aJ;ld th~ 
creation of a presumption in favor of lower back injiiry occurring on the job. 23 

· • . 
'~. . .. :· .. . ;'• . . . . . ., ' 

The clairilanf r~~cii! reqwreip.enf:ll .inip' ~abor C.c;ide, sectjqn 3213;2, ~J:µch, by the.plf!in:meaxiing of 
the statute, are.potth~te .. J:j'if!i_t, the clalln@t ass~-fo th,~ ~est·ci!lim ,j]Jji:lg th!ltthe:}egislation. -.. 
created·a new·cqmp.en8!ll:!leirij111')'.fqrpe11;ce offi.9~. H;owever;Labcir Qod,e.section.-3208;,wi last- . 
amended m. l~?l,,,s'pecifies that'for Ai.e. pWp°os~ qf:wor~ers'. cqmpensatioil, \ilnjUI')'' .·i;ncludes 
any i..D:jury or cij~-~c;i arisiiig out cif the employme11t'' ~mphasi~ !ldd~d.] ·. . _. __ · . , . 

The express language of Labor Code section 3213.2 does not impose any other state-mandatc;id. 
requirements on .l()gaJ ageµcie~. _ ~ther,· ~e .decisi9n .tel di.fillutf)Jhis typ~ ofyv()*ers~. . . 
compensation claim ruid prove' that the injUI')' is·rion:mdiJ1!trlai.rem.aiJih,~!ltllely;1Wi.¢.- the local 
agency. The plain languag!) ofLab(lr Code section 3213.2 states ili#the!'pre~ption is .· 
disputable and may be c9ntrqverted by 6th~ 'evid~rice ·: . ~". ~tiip~iii-~dciba] . i .- -

Under th~ rule~ 6f s~~to~ ~~nstructlti~ wh~ iji~ 8tafiit0zy it:fi~g~ is pl!l4i, B!i tb~ stafute·~ e 
here, the court is required to enforce tile statute accgrdirig tO its terms; The CaijfqI'nia'Supr¢me 
Court determined tha~: .. -· ' · : . :, ; .· · · - · .· -_ · · · · · . 

In statutory construction cases, om':full.da:inentiil.~is to' ascertain the intent of 
the 1a~~s so as to effecti.iate the J?fupos·e O'r ib:e su{n.ite.· we begin 'bf · , 
examinllig tP.e s~futocy language,_ givmg fuif words tJ:ieii lisuaf&riif6taili~ . -
meanilig. Ifthe fornis-o:fthe statute ate.ill:iattibigil9tls; we·pre~lime th,~ iawm~ers . 
meant w~t they said, and the plafu mearlllig bf the l~gfulge. gi:rvtlriis. '[di~tlons . . 
omitted.]2~-, " •"- - · · . -:- '. ... · · ' '. '. ··: ':· .,. ,,, · · ·•• · · 

·' J':· .'f:·;· . , :'.:_if~; , .· .. :_. :··.. ;, '· __ ;·;j'i, ·. ·. · ;· . ·;,:· ·1:-r· ~ :·· ·~·· · · 

Moreover, the c:OllJ:t ~Y. µqt,d\irregard .. c;>r e~~g~,Pi.r;:, pJajl:l p:r,<;>yi-!iions o_f !l. s~w~. n6r ni.ay' it go 
beyond the meaii¥iPf the ~9~: ~eO:.wh#~Jlie.:W:~r® are_ c:l.~iµ" $4iunat1l~igµ9Ji.s·~: :TJ;i~ •. the;: 
court is prohibite<ffr'om Writing i.D.to a stlifute~ -by iinplication~ ·express requrrements thiiUh~. 
Legislature itself has not se~ fit to pla,ce in the statute.~ Consiste;it with this princiJ>le, the .. _ 
courts have strictlfeonstr\i,ed the) mearungmd 'effects of stii,fut~ lina1~4 utidel' artiCle XIII B, 
section 6, and ha.ve riob~pplied sectloii'·6'as an eqwiible remedy: . . . . - ' " . . . .· . 
, · · ..... u~-..;:' . .r~·.;.-: ): . ;· :·-·--,-r,--,.:~\1 ._ .... '·~-~; · · .. :: : .. :·· ·~ ... ··ii-· .... ~' 

A strict c:on$'@ctioXi.· df' sec#9.~,;~. is i# '~-~ping witp. j:l:t~, rut~~ of co$t!-~tibna1- . _ -
inte:rPreiatioh, whlpltrequiie Jbat c6iis_titUµo¥i81 Iiihi.¥,i~ons and reEl'tri~tiotjs on.~- .. 

- . ' . . ' . .. 

23 Test Claim, page 2. 
24 Estate of Gl'iswald (2001) 25 Cal.4th 904, 910-911. 
25 Whitcomb v. California Employment Commissi0n.(i944)'24-Cal.2d 753, 757. -
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. _ ~e~~P".~ povy~!."llI'e tq&~- cons~ec.l stric~y. and ~~pt; ~o j)e ~~~1;1~e4 to -_. : • 
. :ll19JP4~.matt~.not co:vei:~c.l 9Y.tpe ~angila~e.~¢·" [C1tatiops.~µ:µtte<J:.]["Under ;::·c>,-; 

_om,' foim of ~oveJ:llPl~t~. ~?li?}W.a.@ng aurtioriU' is ve~te4 ~-~e .~e~ature and_._ 
· neither arguments as to the wisdom of an enactment nor questions. a.~ .to the __ 

-' motivation of the Legislature can serve to invalidate particular legislatfon."] ' 
. -·Under these· principles, there iB rid b.asis.foi' applying sectioii-6 lls il:i.fequitable · ~ 
•-"'feffiedy fo· elite the perceived Wifairtiess resulting 'froilf pcilitical decisions bn _ '-'' 
'''fuiiding poliCies.Z-~ ' ' : .. ,. - - - ~- '•, '· .. \ . .,_ n 

This i~-~gf:~~~i?~-~y'lh~~caj,uqi:ni~ $,ril'r~~ co~'.11 d~9wion.~ K.~~ Hi~~ sc~oQl n~~.27 
In Kern H~g:~, ;s'~hoo(p~t., ~19,~ourt,gp~ic.l~ed .tbe ~~anim~ c;>fibe ~pn "s~te m,ap.~te'' as i~ _ . 
appears in iirlipl~ X,;Ig _!}1,.~~~ti~l,l. 6 of.tll,~iCalifq~a. GppstjffiH<m .... '.The. cpurt, ~yiewep tJ;l~J~allot 
materials ~~-C. ~cle XJJtB. •. \Vl:iAc,:h protjc.l~~ tJw:t.'.'.~ ~t~, ~laj~t~ .. comprises something ~t-a 
local gov,eJ:J:UTI.~~ .e~tjty is :irCJ.t&,ec:l,orforct:c:i .~ .c:io,"28 1J~e :~RP9~ sununary l:iY 9?:e Legislative -
Analyst further defined "~*t~.ffi~dat~'j .as ~~r,equirew.¢nt_s:itnposed on local goverru:µents by 
legislation or executive orders." 29 -

The court also_[;Yi~;~q m,;i.~--~foml-~~th,e ~ql4~g of pity of/efer~~d v .. St~te-of C~llfornia 
(1984) 15.3 Qa,I.fi,pp)d 777~, Tl;ie colJI1:.stated the foHqwmg: . -_. __ 

In Citjl ·a/Merced; the city Was-under no'legal compulsiOn to resort to emment 
domain-butwhen it•elected to employthlitriiearis of~cqilirillg ptopert)', itS ', .. ' -- . 
obligation:to compeiisate·fot lostbuai.iiess•goodwill was not afoimoutsabie state' 
mandate, because the city _wiiifi:iot reqiiiteci-to· emplof-emineilt ·aomailiin the first 
place. Here as well, iflfscho6Fdistnct'ele&ts to· participatdin'oicoritih.u1f · · · - · · ·. 
participation in any ~~rJyipg .. vol~ntgiy ed119~tj9g-re}a~d.cf't~ci~d.pr<;i~. th_e 
district's ()l:lli~tjon .tq_cotiiply-ajth.fu:e,p,qtig~. a,ng agen!4 ~ell\!'JltS, tela~ed-to 
fh:~t _pro~'F d,o~s n9t.cons~tu~e a reimbursabl_r;:.-state mandate. (Emphasis in 
ongmal.) . . . --• -. - . --~ . _ . . -.. . _, 

Thus, the_ Supreme-_Court held as follows: 

[W]e reject claimants' assertion that they have been legally compelled to incur 
notice !ill-cl ag~I).~ .co~t_s, ·_and bi;:11ce,.!!Te entitle.cl, to. r:~_j)nbu,r~~!'llt from tl:).e stati;:, 
based m~ely up.i;n;1 the ciJ:Cllll}Stance that:notic!l _and !).genda p~c;>visions are -. -
mandatory.!"leDJ,ents of education_-relateg progi:fl1lls)n:which.~laimant_s have 
participate\i,without regq.rd tq.whether claimant's parncipation 'in the underlying 
progra71t iS.volun.tary or compell~¢. [Emphasis a.dged,]32 _ _ _ ~ 

26 ' ' ' - .-. -:'- : ' - . 
City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817. 

27 Kern High School Dist., supra, 30 Cal.4th 727. 
28 Id. at page 737. 
29 Ibid. 
30 Id. at page 743. 
31 lbid. 
32 Id. at page 73 l ·. 
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The Supreme Court·lefhmdecidea whether a reimbursable state'xD'Rrifuite''migil.fbe foUha·:iii'. 
"i. .• . ., .. . ... ,. ', . . ... :\''' .... : ... ;)~ •·•1."l'•-'i''''\''_·. ·!·': ..... _ '""•·_· , ... ·'"'. 

circumstances. short of legal· ctniiptilsie~fozi .exiiinple,;if the 'state .were to ii:O.pose a substanti.BI 
penalty (independent" 9f ilie pro lun-rundS at iss1le j ti on; ,fu lo'cal -~tify'that declined fu . . 
participateinagivenprogfam}~ · · · "' ";·l,: )'.;·; _ .. ,, _,-:;_'., ... ;\! ·-,, ,, 

.... J··~,.··,· ;: .. ··.-"; ....... ·' .- ·;; ..... ii'L·,~·J.ir>. · .... '., ... ·· .. 

The decision ofthe. C:lilif~~a: $1'1preirie. Co~~ ip,Kern Ifigfl:$ahop! P.4.Yt,,is r~li;,v~t and i~ . 
reasoning applies iii: tl;iis case, _ The, Sµp~~ ·Cpt.irt ~plajµec:l; "the ::pr9p_ei:Joc::u.s under a-.!.¢',ga.I _ 

-compulsion inqiiify is upon the-nature oftlie claimants' participation in thefunderlyiilg programs 
themselves."34 Thus, ]?ased on the Supreme Court's decisicm, the Commission ~:ilsfdet~e if 
the undeilymg·progr!iliit(iri tq.is case;· µie decision to rebut.the 'pi'&8tltripfio~-tl:iat-tb¥b8D:¢&: i~ ilri''. ' 
industrial injury) iS'i voluntary cibcisiClti 'at -the' io-C:al'Ievel .oiiB-I~gally ·eo$Peli~d by th#. st~t6. ~ 
indicated above; IO'cBl agencies are riot iegatiy compe~ieii by sfii'ttdaw to' dispute.~ work.era' ' 
compensatioti9filie .. the d¢bi.SiOri'tcrliti@l~)'iigJ.i' c!vi'es is made at the locii.l l~v'ei arid is-within the . 
discretion o{the 'local ageiicy?'.i'hlis,'tlfo ;empibyer's burdei{tc[ir6vifthllf j:}i§l~wer b~tikfujilry . · 
is not arisitig 6uf'6fiirid'1ii the coii.rse ofreiliploymenffs- f4sb not state~rrlsnCi.li.fed. ,y- - . . . . i 

. ·"'... ': . \ . ~. :~ .· " 

Further, there is no evidence in the _law or ip. the record that local agencies are practically 
compelled by tlie state through the hlipd~itioil of-a suostalinli.l p;eniilt)'._to dispute)ruch eMes'. -- .- -
While it may be true that local agencies will mcur iriereased cost8'from workers' conipefuiation 
claims as a result of tlie t13~t clai.µi legisl~tiQJ1.; ~ BJ!eg!'<f ,l:Jy~thi;, claiJ,naD,t here,- increased costs 
alone are not de~tiy~,o.f.~e.~~~F'.wP.ePil# th~;le~$:~~p.9,l.\ 4P:pos_~-~~~b~able_ .sta..te
mandated pro~lllll· !h~-'9aj1.~e>011~Sµpi:eme CQµr1;.~-:l'.}IPC::.aiedly rul~d,@.!,t eyid,f(~ce of\•:, 
additional costs ~Jon~,· eV!#i.wg~,~.9~~- c(J_s~-lll'fl d_eetri~Pi;!le.cess,!!,f.Y by,the, l;~~l!J :ag~nc:y, ,do not 
result in a reiriibtirsabl6._.!)~tftmancllit¢ pi-pgt!J,inJil).9,e,t,iu'tjcle xm B.~ ,g~qti~n.'6:_ . .. . .. ' 

we recogtijze thiitl ~is made"Uidisptltably cle~ from .the·l~g'Uiig~ of the· -. '. 
constitti.tiQiiiil'p~oViSion~';IO¢iil eb.titi,es are nof entiti~<fto reiiribilisetnenffoi:"B.11 ' 
increased cci~ts Iiiaiioated bf' state lii.wj'.buf6iil;y th'i!ise 'Qo~ts. reS'iiltihg' from 'a riew 
program or an increased level of service imposed upon them by the state. 35

· · 

Most recently in San Diego Unified School Dist., supra, 33 Cal.4th afpageil 876::877, the Court 
held: · ,., .- ._._-. 

,. . .. 
Viewed togetlier, these·cases (County of Los Angelestsiipra, 43 CEil.3d ~6,cCitjl-of 
Sacramento, supra, ·so Cal.3d 51; and Gity of Richmond;' supra, Q4'.CaI:App.4th . · 
1190) illustrate the ciiCurllstariae· $1.t·siiriply because a:1sta.te law or ·order'may ·· 
increa$e_ th¢' costs"·bome-li}i lo6a!Ygqveririn.ent·in prbvidint-servicesr •this:does J;iot 
necessarily establish that the law ·ot, drder coWititiltes an inprea8ed or higher 1¢1el -
of the resulting "service to the public" under article XIII B, section 6, and -. 
Government Code section 17514. [Emphasis _in original.] 

'. .· ··.. ' . . . 
.\ ~- _. 

33 Ibid. 
34 Id. at page 743. 
35 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High Sc~ool Dist., supra, 
30 Cal.4th at page 735. .. .. · 
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Prior Test Claim Decisions on Cancer Presumptions -----. - ... . ' - . - - .. 
Finally, the claimant points to two prior test claim" deCisioilS approving reinibursemerit in c~cei' · 
presumption wor~~'.,._compensatio~,-9~es, • ~- ~Q82,i:~l:l ~l)~ of GRµtrol_ appro:y_~d ~ teistcl~- -
on Labor Code s~ction ~~-12.1, -~ ory,~ajly a:~q~:RY. Statut~~ 1~S2, chapter 1568 (~zrefigMer is -
G_an:er Presumpfio~}· Tb.e,Paraµtr~ei:i-~d ~J4i~f~es -~~tQ.p~ ~~~1oca1 a~enc1es e,nd fir~ __ -
dis~ctsJ9 ~Re~y~ re~~~~F';!. f.9r, 1ll~asr.8-iit1~1!0~9r(~cqmpepsa~on pi;~~-~s~, _ (·'-' -~ ;_ 
~ttributabl7 ~~ l,,~o_r: _Coqe 8:~~~<:>~:~t,l~. l. 1'\~iWt111:~e~ers a,p4 .gwde~~~-al~q autho~e self-. , - .
msured loca; 11g~~~~ _tq .. ,re,9e~r.r, ~tmlJµf_S~lll~J?:t;;fp,: ~aff 9q11pi_, ~clu9iJ:L$ leg~ coum;el_.co,s,t!\; m -
defenclli).g ~q,scippci~ 321.~.) cltHms•i\llld beµeP,t;s<cist!l h?-c;llfdingµieqiq_aj cos~, tr'!lv:el ~p~nses, 

_ permanent disabilify penefi~, Ufe_peIJ.sion beiiegts, dea~ benefits, ~d temporary disability 
benefits paid to the empfoyee or" the employee's sitrvivors. - -

In 1992, _the q~,wmission_ acipp~ed, ~ stateillentpf. decisip:ii ,approyin~ a test claim,. on. Labor_ Code -
section 321f.~~ a,~ a,n;i,~4ei:l-l?Y ~tat)lf~~lQ89, cl:\apter lp~ (9,qncer_fr~f.l:mp(ion 7'Pea~e -- _ -_ 
Officers, CSM 4416.)-The parameters arid guidelines authorize reimbur,ljleµtent to loc!il law . 
enforcement agencies that employ peace officers de~ed in }lenai Code s"ections 830.1 and 830.2 
for tbe same costs approved in the Board of Control decfaioii fu the Fire.fighter's Cancer 
Presumption test claim. . . . . 

However,:prior Board of:Control and Corinnission decisiOns lite-not controlling in this case. 

Since 1953 I the 9!lJv<?.hii~ su!i~tn~ -C~u,rt. h~ A~tci. ~t 4t~ fiillii,r~ .pf a CJ.tj~si~j~dic~a~ ag~µcy _to 
consider prior decisions dii the ilanie subject is' riot ii'viofatioli of diie process" "iiiid does not 
constitute an arbitrary action by the_agency:36 In Weiss v. State Board of Equalization, the 
plaintiffs brought mandamus proceedings to review the refusal of the State Board of Equalization 
to issue an off-sale beer and wine license at their premises. Plaintiffs contended that the action 
of the board was_ arbitrary and unreasonable because the board granted similar licenses to other 
businesses in the past. The California Supreme Court disagreed with the plaintiffs' contention 
and found that the board did not act arbitrarily. The Court stated: 

[P]laintiffs argument comes down to the contention that because the board may' 
have erroneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem has been 
discussed: Not only does due process permit omission of reasoned 
administrative opinions but it probably also permits substantial deviation from 
the principle of stare decisis. Like courts, agencies may overrule prior decisions 
or practices and may initiate new policy or law through adjudication. (Emphasis 
added.) 37 _ · 

. . 
In 1989, the Attorney General's Office issued an opinion; citing the Wefss case, agreeing that 

-claims previously approved by the Comnii.Ssion have no precedential vlilue. Rather, "[a]ri
agency may disre~ard its earlier decision,,pp?vided that its actjon:is neither arbitrary nor 

.. ,. 

36 Weiss v. State Board of Equalization (1953) 40 Cal.2d 17i, 77fs-777'. _ 
37 Id. at page 776. -
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unreasonable [citing Weiss,:supra, 40 Cal.2cL ati777]:•t3s While opi.ni'ons o:ftb.e Attorriey oel1efal 
arenotbinding,they:!ITTli~titledto~atwaj.gb,,t\~!.'. - .. - _- : . . . .. . ' •. . - ~ ' . . . . 
Moreover, the.merits!blW~taim brought uiid!ir-~cle xm a; secti!;)n 6 oitb.~ California 

'' ( ' . - .• . .I ,. •• ' - ,· . ' ···, ..... ' 1' • '• . • - ,.. . R'"' -' 1·· . ..~ ... ; 

Constitution; must he !ifuil)'Zed ihdividuaJ.Iyt Obnllnissioii decisibns under article xm B, 
section 6 lire nOt 'erbittary}qfifuu.:eas:6nabi~'~irfotjg-~ tl:ie :aecisidri''iitp~y '66D's:tt:u.~~ thci - -
Constitution arid the' stalU~ry·iw1gu'~ge · M the'~st 6iaili{$tute; ·a.Ad d8es not ~~piy ~eotion 6 as 
an equitable rerii,edf l!J!•'!TI).~1iil{aiys~'in·thls' di~etoo;ihPlie~ :with ~e~e prlricipies, partjffi.tlatly -
when reeoghiifug the ~6ent cillifotnfu s'' "·f.erti~-boiiit statein~tii oji 'the isBU:el- o_f yqliJn~ 
versus compUlsory progriuris '_, directlotl''tiliitthe Comm.iS~fon miisd1o\Y foUow~ -~ ~dditl.on; th6 
Commission fdllowed this same analysis' in its moSt ~ceiit decislOl:l.S ~~ctfug the i~sµe of . 
reimbursement for cancer presumption statutes.41 ' 

Accordingly, stilff firids that th1flestclahii legislation i.i(not slihJe4t ~-articile xiil a, sectl~ri'6·of 
the California COristitti1:iofrbecatise the fogislaticin does .n:ot man'ciatil'a new 'pi1ogram.of higher -
level of service, on locrtl a,geri.Ci~s.42 • - ' ' '' ' - -~'! • - ' -- "' . . . ! 

coNcLusib:N .. · .. ' . , 

Based on the foregoing, staff concludes that CSAC-EIA does not have standing, and is hot a 
proper claimant for tb,is test claim. Staff further concludes thatµ.bpr Code section 3213.2, as 
added by ,the test clafm legi~la:ti.on,Js ~9~ su~ject. w ~cl~ XIIl B, ,liecPoii 6 of~~ q~ifornia 
Constitution became it 'does riot inaµ~te a: Ii~W progni.Ql.,or higher level of service qn Io9al 
agencies. ' - - ' --· -- ·. , · · · 

.-• 
... ·. •: . 

.. ,, 

,, ' .. 

38 72 Opinions of the California Attorney Oeneral 173, 178, lootno~ 2 (1989). 
39 Rideout Hosp,i,ial Fq~d~~on, Inqn•. County ofYuf)(J (199i) 8 c~.LApp.4th ~14,,:z~7 ... 
4° City.of San Jose, s~pra, 45 Cal.App.4th aM816~1817; CoWity of Sonoma; "supra. 84'" 
Cal.App.4th 1264, 1280-1281. . 
41 Test claim Cancer Presumption for Law Enforcement and Firefighters (Ol-TC-19) was denied 
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-15) was 
denied at the July 29, 2004 Commission hei¢ng. . . . 
42 Because this conclusion is dispositive ·;,f the'case, staff need ti.at reach the' other ti!Blies :taised 
by the Department of Industrial Relations. -
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-Issue: · ·· ·.·. · Lower Back Injury Presumption for Law Enforcement· 
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November 2, 2004 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms Higashi: 

RECEIVED 
NOV 0 4 ?.004 

COMMISSIOf\I ON 
STATE l\llA.ND,1o1. .,.t:.S 

As requested in your letter ofOctober 14, 2004, the Department of Finance has reviewed the 
draft of the staff analysis of the test claim submitted by the County of Tehama (claimant) asking 
the Commission to determine whether specified costs incurred under Chapter 834, Statutes of 
2001 (SB 424, Burton) are reimbursable state mandated costs {Claim No. CSM-01-TC-025 
"Lower Back Injury Presumption for Law Enforcement"). Commencing with page one, of the 
test claim, claimant has identified the following new duty, which it asserts are reimbursable state 
mandates: 

• Creates a new injury previously not compensable and provides a presumption that shifts the 
burden of proof to employers. 

As the result of our review of the draft of the Commission's staff analysis, Including new 
Information we were not previously aware of (the Weiss v. State Board of Equalization [1953] 
court case) we have the following conclusions: 

• We withdraw o.ur former conclusion that the statute(s), as amended by the test claim 
legislation, may have resulted in a new state mandated program. 

• We also concur with the determination of the draft staff analysis that the California State 
Association of Counties-Excess Insurance Authority does not have a direct interest in the 
claim, and thus does not have standing as a claimant. 

• Finally, we concur with the draft staff analysis that the legislation does not mandate a new 
program or higher level of service on local agencies. 

A complete estimate of mandated costs was not Identified during the deliberation of the test 
claim legislation. 

As required by the Commission's regulations, we are Including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your October 14, 2004 letter 
have been provided with copies of this letter via either United States Mall or, In the case of other 
state agencies, lnteragency Mail Service. 
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If y9u..haye a~y,Cip~sfJ,(insf~garding 'fh!~ lettEtr~.-PIE:)ase cont~ct Jennifer Q,,sq:9J;,, P;rlric.lpal 
Program Budget Analyst at (916) 445-8913 or Jesse McGumn, state mandates claims 
coordinator for the Department of Finance, at (916) 445-8913. 

Nona Martinez ,. .. - " , . _ , 
Assistant Program Bi.idgetM~qEi~er , 

. ·' ... ~ . . 
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Attachment A 

DECLARATION OF JENNIFER OSBORN 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-025 

1. I am currently employed by the State of California, Department of Finance (Finance); am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf .· 
of Finance. 

2. We concur that the Chapter Nos. 595 and 887, Statutes of 1999, 2000, (AB 539, 
SB 1820) sections relevantto this claim are accurately quoted in the test claim submitted 
by clalmants and, therefore, we do not restate them in this declaration. . . ' 

I certify·wnder"penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the. matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

~iliM d /1 dad 
at Sacramefito, CA 
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PROOF OF SERVICE 

Test Claim Name: Lower Back Injury Presumption for Law Enforcement · 
Test Claim Number: CSM-01-TC-025 

I, the undersigned, declare as follows: 
I am employed in the County of Sacramento, State of Callfomla, I am 18 years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street, 8th Floor, 
Sacramento, CA 95814. 

On November 2, 2004, I served the attached recommendation of the Department of Finance in 
said cause, by facslmfl_e to the Commission on State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a seal~d envelope with postage · 
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state · 
agencies in the normal pickup location at 915 L Street, 8th Floor, for lnteragency Mall Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-29 
Legislative Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Ms. Annette Chinn 
Cost Recovery Systems 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

Mr. David Wellhouse 
David Wellhouse and Associates, Inc. 
9175 Kiefer Blvd., Suite 121 
Sacramento, CA 95826 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

. B-8 
State Controller's Office 
Division of Accounting & Reporting 
Attention: Michael Havey 
3301 C Street, Suite 500 
Sacramento, CA 95816 

County of Tehama 
Mr. Richard Robinson 
County Clerk's Office 
P.O. Box250 
Red Bluff, CA 96080 

Mr. Steve Smith 
Steve Smith Enterprises, Inc. 
4633 Whitney Ave., Suite A 
Sacramento, CA 95821 

Mr. Alan Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive 
Sacramento, CA 95625 
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Executive Director 
California Peace Officers' Associ~tlbn 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Ms. Harmeet Barkschat 
Mandate Resource Services 
5325 Elkhorn Blvd., #307 

· Sacramento, CA 95842 

Ms. Gina Dean 
California State Association of Counties 
3017 Gold Canal Drive, Suite 300 
Raricho Cordova, CA 95870 

Mr. J. Bradley Burgess · 
Public Resource Management Group 
1380 Lead Hiii Boulevard, Suite #106 
Rosevllle, CA 95661 

Ms. Bonnie Tar Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Commissioner 
California Highway Patrol (G-20) 
Executive Office 
2555 First Avenue 
Sacramento, CA 95818 

Mr. Gary J. O'Mara 
Department of Industrial Relations 
Office of the Director 
455 Golden Gate Avenue, Tenth Floor 

· San Francisco, CA 94102 

Mr. Joe Rombold 
MCS Education Services 
11130 Sun Center Drive, Suite 100 
Rancho Cordova, CA 95670 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on November 2, 2004 at Sacramento, 

Calttomia. w~~ 

Paula Pimentel 
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EXHIBIT J 

RESPONSE TO DRAFT STAFF ANALYSIS 

Chapter 834, 'statutes.of2001 
Labor Code Section 3213.2 
Claim no. CSM-01-TC-25 · 

--
QR~E: c~e;::-;r.-::ve~o,.__ 

. N~V 0 5 2004 
s0~¥r!~§ION ON 

Lower Back Injury Presumption for Law En/orc~e1'llmf:~:.!'~v,,.,,N.!.!D~!A~T~E;§SLJ 

INTRODUCTION:· 

Test claimants, California State Association of Counties - Excess Insurance Authority 
(CSAC-EIA) and the County of Tehama, submit the following in response to the Draft 
Staff Analysis issued by Commission staff on October 14, 2004. Two issues were raised 
in the Draft Staff Analysis. In each case, Staff's conclusions were based on inaccuracies 
and improper reasoning. Test claimants wish to set the record straight. 

ISSUE 1: Does CSAC-EIA have·standing as a claimant for this test claim? 

Staff answers the above question in the negative concluding that CSAC-EIA is not a 
proper party to bring this test claim. Staff's reasoning, based on an improper reliance on 
inapplicable case law, forces an erroneous conclusion. 

Analysis · 

1. · 'Staff Fails to Cite or Apply Rules of Statutory Construction 

Although Staff acknowledges that the Government Code in sections 17550, 17551, 
17518, and 17520·specifically states that joint powers agencies are proper parties to file 
test claims, it ignores that clear statement of law in favor of muddled legal analysis. As 
pointed out later in the Staff's analysis with regard to the second issue: · 

Under the rules of statutory construction, when the statutory 
language is plain, as the statute is here; · the . court is required to 
enforce the statute according to its terms. The California Supreme 
Court determined that: 

Iri statutory construction case; our fundamental task is to 
a5certain the intent of the lawmakers to effectuate the purpose 
of the statute. We begin by examining the statutory language, 
giving the words their usual and ordinary meaning. If the 
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terms of the statute are unambiguous, we presume the 
lawmakers meant what they said, and the plain meaning of the 
language governs. [Citations omitted.] 

Moreover, the cotirt may not disregard or enlarge the plain 
• provisions of a statute, nor may it go beyond the meaning of the 

words used when the words are clear ancl'ililambiguous. Thus, the 
court is prohibited from writing into a· statute, by implication, 
express requirements that the Legi.slature itself bas not seen fit fo 
place iri the statute. 1 

Let us look at the result if that rule of law bad been consistently applied throughout 
Staff's analysis. Government Code section 17518 defines a local agency as "any city, 
county, special district, authority, or other political subdivision of the state.": Government· 
Code section 17520 states, in pertinent part," 'Special district' includes a redevelopment 
agency, a joint powers agency or entity, a county service area, a maintenance district or 
area, an improvement district or improvement zone, or any zone cir area/' Clearly, joint 
powers agency is a type of local agency that can file a test claim. No fancy legalese or 
reading between the lines is necessary to come to that conclusion. 

2. Staff Improperly Relies on Irrelevant Case Law 

Staff turns to Kinlaw v. State ofCalifornicl for some guidance. It offers none. ·Tue case 
concerns the ability of individual taxpayers to bring a court action against the state for 
violation of Article XIIIB, section 6; Factually, the case has nothing in common with 
CSAC-EIA's test claim before this Commission. · Staff attempts to tie the Kinlaw 
plaintiffs to CSAC-EIA by characterizing CSAC-EIA as an outsider and thus not a proper 
party to bring the test claim. Staff errs on two grounds. First, Staff presses the fact that 
CSAC-EIA is a separate entity and not a county. Indeed; CSAC-EIA is a separate entity 
comprised of counties to act as a mechanism to protect the counties' fisc. Although 
CSAC-EIA does not employ peace officers, when it comes to their workers' 
compensation, the buck stops at CSAC-EIA. So, CSAC-EIA, is not the outside, alien 
entity the Staff would have one believe. Second, Staff relies on a case about the filing of 
a lawsuit by taxpayers to set the legal issue of standing before this Commission. Tue 
matter of standing before the Commission is clearly set forth in the Government Code as 
set forth above and it need· not rely on a case that defines who· can prosecute . · 
constitutional law actions in the courts. 

Finally, Staff turns to Redevelopment Agency of the City of San Marcos v. Commission on 
State Mandates3 for the proposition that although redevelopment agencies are specifically 

1 Draft Staff Analysis, Page 8, quoting Estate of Griswold (2001) 25 Cal.4th 904, 910-
911 and citing Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 
757. Footnotes omitted. · 
2 (1991) 54 Cal.3d 326. 
3 (1991) 55 Cal.App.4th976. 
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listed as parties that can bring test claim, they can be excluded on other grounds. Again, 
the reach'; of Staff to: cre-a'te some· nexus between that Cl:l$e and the Jest clall!i. n,ow befqre ·;: · 
this Commission falls short. Redevelopment agencies and joinLpo~e~!) .. agencies: ~~. 
completely dissimilar entities. Redevelopment agencies are created by local 
gciveinmental ordinance,4 they have.appointed board members who.serve specific terms,5 

and .their powers are· limited to suing, .being sued; having a seal, ma.kiiig contracts, .anq 
creating bylaws and regulations.6 On the other ha!l9.; jointpowers agep,ci~s.11re.created by 
agreement of the participating governmental entities,7 they have freedom to create a 
board or not and no restrictions on membership save the designation of an augiJor liJl4 ·_a 
treasurer, B and their powers are only limited to those which are comm.on to the memb'ers 
an:d·.fue contract which created·the joint powers agency.9 In shoti, a.joi.])Jpowers agency 
is.a m:ere exteiisfon of its membership ~ created by its members an4 empowered to do 
only .what the members themselves are empowered to do. · . · · · 

h • • • ~ 

M6i:eover; as.was explained•by the court in San Marcos, ·redevelopmentagencies obtalli 
their :funding .through a unique source: tax increment financing which is the dil'ference in 
property taxes attributable to the work of.the agency in redeveloping. the area CSAC
EIA an:d other joint powers agencies have no such funding source. The mprues, in accord 
with Government Code section 6504, come from.the counties: .. 

· . The parties to'. the agreement may provide that (a) contributions from• 
the :trea.Suries may. be made for. the ,purpose. set forth ii;i. the; 
agreement, (b) pavments of public funds may be made to defray the 
cost of such purpose; (c) advances of public funds may be made for 
the purpose set forth in the agreement, such advances to be repaid as 
provided in said agreement, or ( d) per~()Iiilel, eqwptµ:~nt or;property 
of one or more of the parties to the agreement may be used in lieu of 
other:contributions or advances. The:.funds··may be paid _to and 
distributed by the agency or entity agreed upon, which may include 
a nonprofit corporation designated by the agreement to administer or 
execute the agreement. for the parties to the,.agreement. (Emphasis 
added;) " , ... 

The counties acquire the·funds as proceeds of taxes and:transfer the funds as proceeds of 
taxes to CSAC"EIA. · These· funds do·:not-lose their characterization: in, the hands of 
CSAC-EIA. The1exclusion created brSan Marcos is inapplicable to CSA-EIA and this 
test claim. 

4 Health and Safety Code section 33100 et seq. 
5 Health and Safety Code sections 33 l l 0 et seq. 
6 Health and Safety Code·sections 33122 and 33125. 
7 Government Code sections 6502 and 6503 .. 
8
· Government Code sections 6505.5; 6505.6, and 6508. 

9 Government Code sections 6502 and 6503. 
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ISSUE 2: Iii the test claim legislation subject to article XDIB, section 6 of ·the 
CBliforiilil Con8titution? "· .. · 

··. ·; 
·.-.· 

StaffirilSwers the above question in the negative concluding that there is no reimbursable 
state mandate. Staff atrives at this erroneous conclusion through a contorted reading.of'. 
the·statlite in queStioh and a failure to apply relevant ca5e law ... 

... h· i:·:: .. , 
f ..... ::·: 

Bacgromid ·-· ,. ·. , ··1· 

. --~.' .. , . . .. :1 

Before jw:'i:iping iiitO·the legal question at hand;·a review of the dynamics· of a lawsuit is in. 
order. In geiieral;:the plaintiff files the lawsuit.and·the plaintiff has the burden .. ofproof, 
that is, the plaintiff must prove the elements of the allegations .. For example,• in·,a case 
about a traffic collision, the plaintiff must prove that he was injured, the extent of his 
injtify an:d·thatthe defendant caused· his injiiry. ·In the workers'·comp~ation arena, the· 
plairitiff worker; :called the applican(must prove that he was injured, the •extent·ofhis 
injuiy and the injury arose:6ut of employment and was. in the course of.employment, :the 
shorthand fo!Which is AOE/COK Depending on·the·injury,,the AOE/COE'portion·of 
the claim can be tough to prove. If the applicant was at work and someone drops a.heavy 
box on his foot, the causal connection between the injury and what happened at work is 
clear. On the :other himd, ·if the-·applicant ·develops. a lower back injury_ during his 
employment tfyiflgtO tie that injury back.to the workplace can be impo.ssibl~.-. 

: . -
, • ".~ : -. I ' t -[.-! • .~ , :': 

Analvsis ' . 
.:>·-

1. The Statute Sets·Forth aClearMandate~·:. 
·•.•r• ' •I 

The statute atissue is Labor Code section 3213 .2, which states;· in pertinent part: 
·.- ·:.i· ".! ' .. : 

(b) ·:The-lower back impairment so developing or manifestingdtself 
in the peace officer shall •be presumed· to arise out of arid in ·the 
course of the employment. This presumption is disputable and ma:y. 
be controverted by other evidence, but unless so controverted, the 
appeals -board is bowid; to · find in ·•accordance ·with· it .• • .This · 
presumption shall be extended to a person following tertninaticin of 
ser.viee for a period of three calendar i:rioriths for each full year:of.the 
requisite service, but not to exceed 60 months in any circumstance, 

. commencing with the last date actually worked in the specified 
capacity. (Emphasis added.) 

This statute addresses the problem of putting the btliden on the applicai:Jf to prove the 
· origin of the lower back injury: It operates by placing the burden on the employer-to 

disprove that the injury is work related. Under·this Statute, then; the AOE/COE portion 
of the applicant's claim is assumed as a matti;ir oflaw.arid the ap'plicant need:only prove 
that he was injured and the extent ofhis injury. The presuinption in the applicant's favor 
increases the likelihood that his claim will result in money payments from his employer 
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as well as·-full coverage of his medical costs. The greater the number of successful 
applicants; the more the employer will pay in workers' compensation benefits. Thus the 
new program or higher level of serVice lies in the creation of the presumption . 

. ·' .· 

The l~guage is clear: "The lower back impairment so developing or manifesting itself in 
the peace officer shall be presumed to arise out of and in the course of the employment." 
The use of the ter:in "shall'' denotes a mandated activity. - Tulis-the presumption is
mandated. . With just that sentence alone, the state created a mandated higher level of 
serVice by en5Uring that more injured -peace officers could avail- themselves of monies 
through· workers' compensation Claims. Staff ignores this clear statement of a mandate 
and skips ahead to the rest of the statute. Ignoring the plain statement -cif law does not 
make if go away. Moreover, trying to characterize this sentence as somehow optional 
demonstrates a callous disregard for the intent-of the Legislature as eVi.denced by the use 
of the viofd "shall". 

The second. sentence is a mere restatement oflaw: "This. presumption is disputable and 
may· be- controverted by other evidence, but unless so controverted,· the appeals· board is -
bound to find in accordance with it." There are, within the law, two kirids. of 
presum_ptions: those that can be rebutted and those that cannot. This simply defines the 
presfu:i:iption' as· tebuttable and notes the current law on rebtittable presumptions. Staff 
finds Withili this sentence the talisman that makes the entire statute o'ptional . 

.. ·,. 

lri any legal action, there are a numoer ofoptioiJ.al activities. First, th~ plaintiff or, in the 
cas'tbf'workers' compensation, the appiicant does nothave to file an action. There is Iio 
law'thatsays that an injiired party m'ust stie.•· But, if cine wants to avail themselves of the 
legal system and be compensated for damages the filing • of a -lawswt is necessary. 
Seccind,·there is no requirement to defend oneself. But, for those who fail to defend~ they 
canilot avoid or mitigate their- danlages. An employer who fails to defend will be 
required ta pay out compensation on all claims -· . · · e:Ven fraudulent. claims: To read this 
section as ·Staff has is to believe that the Legislature intended employers to pay for 
frau:dtilent'claims. But the California Supreme Cotirt has recently.. chided those who 
wotild embark' on such frivolous argurilents that yield Alice•Through-the Looking-Glass 
restilts/a:s discilssed below. 

2. ·- Staff Fails to Annly Rllles of Statutory Co:ilstniction 

Although Staff cites to the rules of statutory constrilction in its Analysis, it fails to· apply 
them to the . plain language of the statute. Staff states, "Under rules of statutory 
constfucticin, wheri the·· Statutory language is plain;' as the statute is here, the cotirt is 
required.- to• en£orce that Statute according to its terniS"10 citirig to and quoting from' a 
number ofcases:··Let us then look at the statute's language: "The lower back impairment 
so developing or manifesting itself in the peace officer shall be presumed to arise out of 
and in the course of the employment." The language could not·be more plain nor the 
mandate more obvious. A legal presumption is created that mandates a finding by the' 

- . 

10 Draft Staff Analysis, Page 8. 

191 



adrriiiiistrative law judge which results in a number of peace officers obtaining money 
froi:n employers that they would not have been able to get without th~ preSUII).ption,. It's 
that simple. Local-government is now required to pay out on claims that _it would not . 
have in 2000. This is a new program or higher level of seivice under article XIII B, 
section 6. 

; . 

Instead of reading the plain language of the statute and applying the rules. of statµtocy 
constniction properly, Staff desperately grasps onto the word "may'.' in. the s;e90qd 
sentence and relegates·the entire-statute to mandate.oblivion ... by labeling.it voluntary. 
Staff relies on City of Merced v. State of California11 to show that the preSUlll.ption.is not 
a mandate. Staff has ;misinterpreted the ·case and its applicability. The City .. of Merced 
involved .a statute12 which basically said that when the city opts to acquire prop_erty by 
eminent domain; the city had to pay for loss of goodwill. The city used eminent dom.ain 
to acquire property and then filed a test claim for reimbursement of .the ;:cost .pf 
goodwill. 13 On appeal, the court pointed out that the use of eminent domain was 
optional: The city could have used other means to obtain the property. !4 S~c:e the city 
could have· avoided the costs by ·using another means to obtain the property;. there was no 
mandate.. . · · ·· · · ·· 

. . ·-

Staff argues· that the rule of law from City of Merced should apply to ·this te~ ·qli$1 
pointing to the word ~·may" in the statute. . The .error in·-this reasoning is that the word 
"may" stands in regard to the option for the employer to raise a defense. The creation of 
the . mandate lies in· the word '!shall" which relates to ·the presumption.-: .. TQ; -furt!J,er .. 
illuStrate, the application of the rule.,of law Works like this: The··city of Mer9ed cojlid 
have bought·the •property out right and 'could )lave avoided·. the application of the statute 
regarding.goodwill .. What·can the localgovemmerit employer .. dp in this case.to avoid,·: 
that.statute? Staff·asserts,that the answer'has,·to do with the. option .for the employer. to.,. 
defend itself. Sq, can it be said that the·employer who does not defend itselfavoids,the . 
statute? No. That employer risks paying out oh fraudulent or improper claims and may 
save .. some defense ;costs,·but cannot avoid the presumption in favor of the. employee 
created in the statute. So,•then can it be said that the.employer who does,qefendjtself 
avoids the statute? No .. That employer may-have .higher defense costs and redu.cesits 
risk of paying out on fraudulent or improper claims, but cannot avoid the prestim.ption in 
favor of the employee created in the statute. Clearly, the presumption is triggered by the 
filing of the claim by the applicant an~ cannot pe avoided by any action of.the-local· 
government employer. The employer is left to pi.irsue the course of action that is most 
fiscally sourid based on the facts in each case. 

•t"t 
. . . ~ . 

Staff further: attempts to bolster its position by citing to a recentSupreme·Court decisiqn, . 
involving the Kern ·High.oSchool District in wbicJ::t the· Court stated "the proper .. focµs. 
under a legal eonipulsion theory is upon the nature of the· claimants' participation in the· 

11 (1,984) 153 Cal.App.3d 777. 
12 Code of Civil Procedure §1263.510 
13 Id. at p. 780. 
14 Id. at p. 783. 
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underlying programs theiil.selves."15 Staff calls upon the Gorn.mission to examine if 
participation in the underlying program is legally compelled by the state. · Test Claimants·. · 
enthusiastically join Staff in this request. In the instant case, the underlying program is 
participation in workers' compensation itself. California 4bor Code section 3600, 
subdivision (a), is clear that employers cannot opt otit'ofthe program: · · 

.. 
Liability for the compensation pn:ivided:by .this division; in lieu of 
any other liabilicy·whatsoever to any person except as ·•otherwise 
specificil.lly'pi'ovided in;: Sections· 3602,::3706; and 4558;' shall;· 
without regard· to negligence, exist ·against .. an employer ·for any 
injury sustained by his .or her employees arising out of and in the 
course of the employment. .. (EmpbaSis added) 

' .. ··· 
Therefore, test claimants and others are forced to participate in a program to pay workers' 
compensation benefits to injured empfoyees· and which program has the added mandate, 
in certain cases, forcing upon the·employers a presumption in favor of the employee. 

: · .. 
·, • ,w 

Unfortunately, Staff ·finds :itself unable· ta; make·the connection between· underlying 
program in the Kem High case and ,this' case, Staff points to· "dispirting ·a workers' 
compensation/case" and litbels that'the·underlying program. Under this analysis;'One can 
only wonder, if··there are •separate programs for: the filing of.:a workers' compensation 
case, settling a: .. workets J. compensation- case; paying benefits on ;a workers' ·compensation 
case, etc. StaffiriVites the.Conimission to engage in this analysis despite the factthat this 
is precisely the cype of anfilysis the California Supreme Court mocked in its most recent 
decision, as ilhistrated below. · · . J · · 

;" ..... ~ ... _:.· i 

3. Staff.Fiills to Follow.Guidelines Set Forth by the Califoinia Supreme 0ourt 
i. '·,'":::{ j • ' • : :.~ ·, 

Staff attempts 'to explain away the different results· between the Cancer Presumption test 
claim heard in ·1992:·and•the Cancer Presumption test claim heard earlier this year by 
citing to recent Supreine Court decisions, '.·And yet,. Staff fails to look to the most recent 
Supreme Coutrdecision:for guidance. ·; ·" 

. ~-•( . . ·.·· .; .. 
Inexplicably, Staff· fails to follow ·the recent direction given by the California Supreme 
Court in San Diego' Unified 'Schoo'/ Distdct v: Commission on State Mandates. 16 In that 
case, the Court'did something unusual and therefore·:noteworthy. Ustially; statements 
made by the Court that are not part of the analysis that leads to the holding of the case are 
called dicta and they hold no precedent value. In· this_.case, however; the Court goes to 
extreme length to do whaf:·eouid have ·been done - in a footnote. " :In looking at 
discretionary expulsion,s, the CoUrt opts not to·apply·the City:ofMercedP This decision 
is, in and of itSelf; of interest· beeause the case that excludes all' voluntary activity from . . 

15 Draft Staff Analysis, Page IO; Department of Finance v. Commission on State 
Mandates (2003) 30 Cal.4th 727, 737. 
16 (2004) 33 Cal.4th 859; (16 Cal.Rptr.3d 466]. 
17 16 Cal.Rptr.3d at 486. 
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being a mandate wowd seem to be an obvious choice for the Court. But then Court does . 
more than not apply the ca5e: It launches into a long discussion on how unbridled 
application of City ofMerced·can lead to ridicwous resUlts: 

. ·. ! 

The District and amici curiae on its be~alf (consistently with the 
opinion of the Court of Appeal below) argue that the holding of City 
of Merced,; supra, 153 CaLApp.3d 777, showd not be extended to 
apply to situations beyond the context presented in that· .case and in 
Kenf''High School Dis{,· suprd130 ·Cal.4th 727. The District, and. 
amici curiae· note .that although any J!~cwar expulsion 
rec6mmendation may be, discretionary, as a practical matter it is 
inevitable that some school expul.Sions·. will occur . in . the 
administration of any public school program. 

·•. 
i'. .- •. 

·Upon reflection, we agree With the District and·amici curiae .that 
there is· reason to question. an extension of the. holding of City of 
Merced so as to preclude reimbursement under article XIII B, 
·section.6 of the state Constitti.tion and Government ·Code section .. 
.-17514; whenever an entity .. makes an initial discretionary decision 
that ·in tUm. triggers mandated. costs,· Indeed; it- would •appear. that. 
under a strict'application.of.the li:lngUage in City.'ofMerced;:pµblic · · 
.-entities would be denied .reinlbursementfor.-state,.mandated cos_ts:-in .· 
apparent. contravel;ltion -of the iin,~nt underlying article XIII · B; 
section 6. of·the•. state Constitutiori,,and · Gbvemrile~t Code section . 
17514 and contrary to past decisions in whlch it bas been established· 
that reimbursement was in fact proper. · For example, as explained 
above, in Oar.mel:.Val/ey, :supr._q;. iJ.90 .CiiLl\.pp3d :?2J·, 1'1.11 sexec:utj.ve 
order requiring that county firefighter8 be provided With protective 
clothing· and ,safety equipment was found to .create a reimbwsable 
state mandate for the added costs.,.of such clothing and .equipment. 
(Id., at-pp. 537-538'.) The, court in·CarmeLV.alleyapparentiy did not 
contemplate that reimbursement would be forecloseq in that ·setting 
merely because a local agency possessed discretion concerning how 
many -firefighters it would ·employ-· ·and hence; in·:that sense; could 
control or. perhaps even ·avoid the extra costs to whlch ,it would be 

· subjected. Yet, under a- strict application of, the ._rule gleaned from 
· City ofM.erced; supra, ,153 -Cal:App.3d 777, such 9osts would not be 

reimburiiable for the. simple 'reas_on that the local': agency's decision 
to employ-firefight~rs involves an· exercise of-discretion concerning, 
for example; how many -firefighters are needed to· be employed, etc. 

· We :find.;it doubtful. that· the voters who enacted article XIII B, 
sectio~ 6, or the Legislature that adopted Government Code section 
17514, intended that result, and hence we are reluctant to endorse, in 
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this case, an application of the rule of City of Merced that might lead 
to such a result 18 

This section represents a good deal of direction from the Court to be, dismissed as mere 
dicta Clearly, the Court is cautioning those who would apply City of Merced without 
regard to the end result. Unfortunately, it is also clear that misapplying City of Merced is 
exactly what Staff is attempting to do. 

In the instant case, Staff argues that local government employers need not mo~t a 
defense in workers' compensation actions. Yet, the Court calls for well-reasoned 
application of the rule of law: ''under a strict application of the rule gleaned from City of 
Merced, supra, 153 C8.J..App.3d 1_i7, such costs would not be reimbursable for the simple 
reason that the local agency's decision to employ :firefighters" - or in our case, 
mounting a defense - "involves an exercise of discretion .... We find it doubtful that the 
voters who enacted article XIII B, section 6, or the ~egislature that adopted Government 
Code section 17514, intended that result .... " Test claimants concur. 

CONCLUSION: 

Based on the preceding arguments, test claimants urge the Commission to find that 
CSAC-EIA is a proper party to bring such a test claim and to find the presumption creates 
a reimbursable state mandate under Article XIIIB, section 6 of the California 
Constitution. 

18 Id at 485-486. 
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CERTIFICATION 

I declare under penalty of perjury under the laws of the State of California that the 
statements made in this document are true and correct, except as to those matters stated 
_upon information and ·belief and as to those matters, I believe them to be true. 

;;ecuted this~d' day ofNovember, 2004, at saf!,1~ _ , California, 

L,i!:1.t1£l __ ; u"""--' 
Gina C. Dean, · : 
Chief Operating Officer · 
CSAC Excess Insurance Authority 
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CERTIFICATION 

I declare tmder penalty of perjury ·under the laws of the State of California that the 
statements made in this document are true and correct, except as to those matters stated 
upo;11 information and belief m.id as to those matters, I believe them to be true .. 

. . • : ·'."! .. 

;,- .· . 

Executed this 1_ day of November, 2004, at 64 oLlf 
by: 

Co:t::stratiye Officer 
G6<mty of Tehama, .. 
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PROOF OF SERVICE BY MAIL 

I, the undersigned, decl~e a5 foll.ows: 

I am a resident of th~ County of Sacrainento,' and I.~ over th~ age of 18 years and not a 
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000, 
Sacramento, CA 95841. 

.' 

On November 5, 2004, I served: 

RESPONSE TO DRAFT STAFF ANALYSIS 

Chapter 834, Statutes of2001 
Labor Code :Section 3213 .2 
Claim iio. CSM-01-TC-25 

Lower Back Injury Presumption for Law Enforcement 

by placing a true copy thereof in an envelope addressed to each of the persons listed on 
the mailing list attached hereto, and by sealing and depositing said envelope in the United 
States mail at Sacramento, California, with postage thereon fully prepaid. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed this 5th day of 
November, 2004, at Sacramento, California. 
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Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER-GRISWOLD; Petitioner and 

Respondent, 
v. 

FRANCIS V. SEE, Objector and Appellant. 

No. 8087881. 

Supreme Court of California 

June 21, 2001. 

SUMMARY 

After an individual died intestate, his wife, as 
administrator of the estate, filed a petition for final 
distribution. Based on a 1941 judgment in a bastardy 
proceeding in Ohio, in which the decedent's 
biological father had confessed paternity, an heir 
finder who bad obtained an assignment' of partial 
interest in the estate from the decedent's ·half siblings 
filed objections. The biologicalfather bad died before 
the decedent, leavmg · two ·children from his 
subsequent marriage. The father bad ·never told his 
subsequent children about the decedent, but he had 
paid court-ordered child support for the decedent 
until he was 18 years old. The probate court denied 
the heir finder's petition to determine entitlement, 
finding that he bad not demonstrated that the father 
was the decedent's natural parent pursuant to Prob. 
Code, § 6453, or that the father had acknowledged 
the decedent as his child pursuant to Prob. Code. § 
6452, which bars a natural parent or a relative of that 
parent from inheriting through a child born out of 
wedlock on the basis of the parent/child relationship 
unless the parent or relative acknowledged the child 
and contributed to the support or care of the child. 
(Superior Court of Santa Barbara County, No. 
B216236, Thomas Pearce Anderle, Judge.) The Court 
of Appeal, Second Dist., Div. Six, No. Bl28933, 
reversed. 

The ·Supreme Court affirmecl. the judgment of the 
Court of Appeal. The court held that, since the father 
had acknowledged the decedent as bis child and 
contributed to his support, the decedent's half siblings 
were not subject to the restrictions of Prob. Code, § 
6452. Although no statutory definition of 
"acknowledge" appears in Prob. :Code. § 6452, the 
word's common meaning is: to admit to be true or as 

stated; to confess. Si.uce the decedent's father had 
confessed paternity in the 1941 ·bastardy proceeding, 
he had acknowledged the decedent under the plain 
terms of the statute. The court also held that the 1941 
Ohio judgment. established the decedent's biological 
father as his natural' parent for purposes of iritestate 
succession under. Prob. Code, § 6453. subd. (b). 
Since the identical issue was presented both in the 
Ohio proceeding and in this California proceeding, 
the Obi() proceeding bound the parties *905 in this 
proceeding. (Opinion by Baxter, J., with George, C. 
J., Kennard; Werdegar; and Chin, JJ., concurring. 
Concurring opinion by Brown, J. (see p. 925).) 

HEAD NOTES 

Classified to California Digest of Official Reports 

· (il, Th, }.£, l!!) Parent and Child § 18--Parentage of 
Children-- Inheritance Rights--Parent's 
Acknowledgement · of Child Born Out of · 
Wedlock:Descent and Distribution § 3--Persons 
Who Take--Half Siblings of Decedent. 
In a proceeding ·to determine entitlement to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent were precluded by Prob. 
Code, § 6452, from sharing in the intestate estate. 
Section 6452 bars a natui:al parent or a relative of that 
parent from inheriting through a child born otit of 
wedlock unless the parent or relative acknowledged 
the child and contributed to that child's support or 
care. The decedent's biological father had paid court
ordered child support for the decedent ·Until be was 18 
years old. Although no statutory definition of 
"acknowledge" appears in § 6452, .the word's 
common meaning is:· to admit fo be true or as stated; 
to confess. Since· the decedent's father had ·appeared 
in a 1941' bastardy proceeding in another state, where 
he confessed paternity, he had· acknowledged the 
decedent under the plain terms ·of'§ 6452. Further, 
even though the father had not had contact with the 
decedent and had not .told his other children about 
him, the record disclosed no evidence that he 
disavowed paternity to anyone with knowledge of the 
circumstances. Neither the language nor the history 
of § 6452 evinces a clear intent to make inheritance 
contingent upon the decedent's awareness of the 
relatives who claim an inheritance right. 

[See 12 Wilkin, Summary of Cal. Law (9th ed. 1990) 
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Wills and Probate, § § 153, 153A, I 53B.] 

Cl) Statutes § 29--Construction--Language--
Legislative Intent. . 
In statutory construction cases,. a court's fundamental 

task is to ascertain the intent of the lawmakers so as 
to effectuate the pwpose of the statute. A court 
begins by examining the statutory language, giving 
the words their usual and ordinary meaning. If the 
terms of the statute are unambiguous, the court 
presumes the lawmakers meant what they said, and 
the plain meaning of the language governs; If there is 
ambiguity, however, the court may then look to 
extrinsic sources, including . the *906 ostensible 
objects to be achieved and the legislative history. In 
such cases, the court selects the construction that 
comports most closely with the apparent intent of the 
Legislature, with a view to promoting rather than 
defeating the general pwpose of the statute, and 
avoids an interpretation that would lead to absurd 
co11Sequences. · 

(d) Statutes § 46--Construction--Presumptions-
Legislative Intent--Judicial Construction of Certain 
Language. 
When legislation has been judicially construed and a 

subsequent statute on the same or an analogous 
subject uses identical or substantially similar 
language, a court may presume that the Legislature 
intended the same co11Struction, unless a contrary 
intent clearly appears. 

(§.) Statutes § . 20-Construction--Judicial Function. 
A court may not, under the gUise of interpretation, 
insert qualifying provisions not included in a statute. 

(~ ~) Parent . and Child § 18--Parentage of 
Children-"Inheritance Rights--Deterrnination of 
Natural Parent . of · Child Born Out of 
Wedlock:Descent and Distribution § 3--Persons 
Who Take--HalfSiblings ofDecedent. 
In a proceeding to. determine entitlement to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent, who had been born out 
of wedlock, were· precluded .by Prob. Code. § 6453 
(only "natural parent" or relative can inherit through 
intestate. child); from ·sharing in the intestate estate. 
Prob. Code, § 6453, subd .. (b), provides that a natural 
parent and child relationship may be established 
through Fam. Code, § 7630, subd. (c), if a court 
order declaring paternity ·was entered during the 
father's lifetime. The decedent's father had appeared 
in a 1941 bastardy proceeding in Ohio, where he 
confessed paternity. If a valid judgment of paternity 
is rendered in Ohio, it generally is binding on 

California courts if Ohio had jurisdiction over the 
parties and the subject matter, and the parties were 
given reasonable notice and an opportunity to be 
heard. Since the Ohio bastardy proceeding decided 
the identical issue presented in this 'California 
proceeding, the Ohio proceeding bound the parties in 
this proceeding. Further, even though the decedent's 
mother initiated the bastardy proceeding prior to 
adoption of the Uniform Parentage Act, and all 
procedural requirements of Fam. Code, § 7630, may 
not have been followed, that judgment was still 
binding in this proceeding, since the issue 
adjudicated was identical to the issue that would have 
been presented in an action brought pursuant to the 
Uniform Parentage Act. 

(Q) Judgments § 86--Res Judicata--Collateral 
Estoppel--Nature of Prior Proceeding--Criminal 
Conviction on Guilty Plea. 
A'trial *907 court in a i:ivil proceeding may not give 

collateral estoppel effect to a criminal conviction 
involving the same ·issues if the conviction resulted 
from a guilty .plea. The issue of the defendant's guilt 
was not fully litigated in the prior criminal 
proceeding; rather; the plea bargain may reflect 
nothing. more· than a compromise instead of an 
ultimate determination of his or her· gtiilt. The 
defendant's due process right to a civil hearing thus 
outweighs any countervailing need to limit litigation 
or conserve judicial resources. 

(1) Descent and Distribution § 1--Judicial Function. 
Succession of estates is purely a matter of statutory 

regulation, which cannot be changed by the courts. 

COUNSEL 

Kitchen & Turpin, David C. Turpin; Law Office of 
Herb Fox and Herb Fox for Objector and Appellant. 

Mullen & Henzell and Lawrence T. Sore11Sen for 
Petitioner and Respondent. 

BAXTER,J. 

Section 6452 of the Probate Code (all -statutory 
references are to this code unless otherwise indicated) 
bars a "natural parent" or a relative of that parent 
from inheriting through a child born out of wedlock 
on the basis of the parent and child relationship 
unless the · .parent or relative "acknowledged the 
child" and "contributed to the support or the care of 
the child." In this case, we must determine whether 
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section 6452 precludes the half siblings of a child 
bom out of wedlock from sharing in the child's 
intestate estate where the record is undisputed that 
their father appeared in an Ohio court, admitted 
paternity of the child, and paid court-ordered child 
support until the child was 18 years old. Although the 
father and the out-of-wedlock child apparently never 
met or communicated, and. the half siblings did not 
learn of the child's existence until after both the child 
and the father died, there is no indication that the 
father ever denied paternity or knowledge of the out
of-wedlock child to persons who were aware of the 
circumstances. 

Since succession to estates is purely a matter of 
statu.tory regulation, our resolution of this issue 
requires that we asce1tain the intent of the lawmakers 
who enacted section 6452. Application of settled 
principles of statutory *908 construction compels us 
to conclude, on ·this uncontroverted record, U1at 
section 6452 does not bar the. half siblings from 
sharing in the decedent's estate. 

Factual and Procedural Background 

Denis H. Griswold died intestate in 1996, survived 
by his wife, Norma B. Doner-Griswold. Doner
Griswold petitioned for and · received letters of 
administration and authority to administer Griswold's 
modest estate, consisting entirely of separate 
property. 

In 1998, Doner-Griswold filed a petition for final 
distribution, proposing a distribution of estate 
property, after payment of attorney's fees and costs, 
to herself as the surviving spouse and sole heir. 
Francis V. See, a self-described "forensic 
genealogist" (heir bunter) who had obtained an 
assignment of partial interest in the Griswold estate 
from Margaret Loera and Daniel Draves, [FNl] 
objected to the petition for final distribution and filed 
a petition to determine entitlement to distribution. 

FN I California permits heirs to assign their 
interests in an estate, but such assignments 
are subject to court scrutiny. (See§ 11604.) 

See and Doner-Griswold stipulated to the following 
background facts pertinent to See's entitlement 
petition. 

Griswold was bom out of wedlock to Betty Jane 
Mo1Tis on July 12, 1941 in Ashland, Ohio. The birth 

certificate listed his name as Denis Howard Morris 
and identified John Edward Draves of New London, 
Ohio as the father. A week after the birth, M01Tis 
filed a "bastardy complaint" [FN2] in the juvenile 
court ill Huron County, Ohio and swore under oath 
that Draves was the child's father. In September of 
1941, Draves appeared in the bastardy proceeding 
and "confessed in Court that the. charge of the 
plaintiff herein is true." The court adjudged Draves to 
be the "reputed father" of the child, and ordered 
Draves to pay medical expenses related to Morris's 
pregnancy as well as $~ per week for child support 
and maintenance. Draves complied, and for 18 years 
paid the court-ordered support to the clerk of the 
Huron County court. 

FN2 A "bastardy proceeding" is an archaic 
term for a paternity suit. (Black's Law Diet. 
(7th .ed. 1999) pp. 146, 1148.) 

Morris married Fred Griswold in 1942 and moved to 
California. She began to refer to her son as "Denis 
Howard Griswold," a name be used for the rest of his 
life. For inany years, Griswold believed Fred 
Griswold was his father. At some point in time, either 
after his mother and Fred Griswold *909 divorced in 
1978 or after his mother died in 1983, Griswold 
learned· that Draves was listed as his father on his 
birth certificate. So far as is known, Griswold made 
no attempt to contact Draves or other members of the 
Draves family. 

Meanwhile, at some point after Griswold's birth, 
Draves married in Ohio and bad two children, 
Margaret and Daniel. Neither Draves nor t11ese two 
children had any communication with Griswold, and 
the children did not know of Griswold's existence 

· until after Griswold's death in 1996 .. Draves died in 
1993. His last will and testament, dated July 22, 
1991, made no mention of Griswold by name or other 
reference. Huron County probate documents . 
identified Draves's surviving spouse and two 
children-Margaret and Daniel-as the only heirs. 

Based upon the foregoing facts, the probate court 
denied See's petition to determine entitlement. In the 
courfs view, See bad not demonstrated that Draves 
was Griswold's "natural parent" or that Draves 
"acknowledged" Griswold as his child as required by 
section 6452. 

The Court of Appeal disagreed on both points and 
reversed U1e order of the probate court. We granted 
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Doner-Griswold's petition for review. 

Discussicin · 
(l!!) Denis H. Griswold died without.a will, and his 
estate· consists solely of separate · property. 
Consequently, the intestacy rules codified ·at sections 
6401 and 6402 are implicated. ·Section 6401, 
subdivision, (c) provides that a surviving spouse's 
share of. intestate separate property is one-half 
"[w]here the decedent leaves no issue but leaves a 
parent or parents or their issue or the issue of either 
of them." (§ 6401, subd. (c)(2)(B).) Section 6402, 
subdivision (c) provides that the portion of the . 
intestate estate· not passing to the sw·viving spouse 
under section 640 I passes as follows: "If there is no 
surviving issue or parent, to the issue of the parents 
or either of them, the issue taking equally if they are 
all of the same degree of kinship to the decedent .... " 

As noted, Griswold's mother (Betty Jane Morris) and 
father (John Draves) both predeceased him. Morris 
had no issue other than Griswold and Griswold 
himself left no issue. Based on these facts, See 
contends that Doner-Griswold is entitled to one-half 
of Griswold's estate and that Draves's issue (See's 
assignors, Margaret and Daniel) are entitled to tlie 
other half pursuant to sections 6401 and 6402 .. 

Because ·Griswold was boni out of wedlock, three 
additional Probate Code provisions-section 6450, · 
section 6452. and section 6453-must be considered, 
*910 

As relevant here, section 6450 provides that "a 
relationship of parent and child exists for the purpose 
of determining intestate succession by, through, or 
from a person" where "[t]he relationship of parent 
and child exists between a person and· the person's 
natural parents, regardless of the marital status of the 
natural parents." (Id., subd. (a).) 

Notwithstanding section 6450's general recognition 
of a parent and child relationship in cases of 
munarried natural parents, section 6452 restricts the 
ability of such parents and their relatives to inherit 
from a child as follows: "If a child is born out of 
wedlock, neither a natural parent nor a relative cif 
that parent inherits from or through the child on the 
basis of the parent and child relationship between that 
parent and t11e child unless both of the following 
requirements are satisfied: ['I! ) (a) The parent or a 
relative of the parent acknowledged the child. ['II ] (b) 
The parent or a relative of the parent contributed to 
the support or the care of the child." (Italics added.) 

Section 6453. in furn, articulates the criteria for 
detenninirig whether a person is a "natural parent" 
within the meii.ning of sections 6450 and 6452. A 
more detailed discussion of section 6453 appears 
post, ai part B. 

It is undisputed here that section 6452 ·governs the 
determination whether Margaret, Daniel, and See (by 
assignment)- are· entitled to inherit from Griswold. It 
is alsci uncontroverted that Draves contributed court
ordered child support for 18 years, thus satisfying · 
subdivision (b) of section 6452. At issue, however, is 
whether the record establishes all the remaining 
requirements of section 6452 as a matter of law. First, 
did Draves acknowledge Griswold within · the 
meaning of section 6452, subdivision (a)? Second, 
did the Ohio judgment of reputed paternity establish 
Draves as the natural parent of Griswold within the 
contemplation of sections 6452 and 6453? ·We 
address these issues in order. 

A. Acknowledgement 

As indicated, section 6452 precludes a natural parent 
or a relative of that parent from inheriting through a 
child born out of wedlock unless the parent or 
relative "acknowledged the child." (Id., stlbd. (a).) Ori 
review, we niust 'determine whether Draves 
acknowledged Griswold within the ccintemplatiori of 
the statute by confessing to paternity in court; where 
the record reflects no other acts of acknowledgement, 
but no disavowals either. 

(;f) In statutory construction cases, our -fundamental 
task is to ascertain the intent of the lawmakers so as 
to effectuate the purpose of the statute. (Dqy v. Cini 
o( Fontana (2001) 25 Cal.4th 268. 272 [*911.1.!l.2 
Cal.Rptr.2d 457, 19 P.3d" 11961.l "We begin by 
examining the statutory language, giving the words 
their usual and ordinary meaning." (Ibid.; People v. 
Lawrence (2000)24 Cal.4th 219. 230 [99 Cal.Rtitr.2d 
570, 6 P .3d 2281.l If the terms of the statute are 
unambiguous, we presume the lawmakers meant 
what they said, and the plain meaning <!f the language 
governs. (Day v. City of Fontana, supra, 25 Cal.4th 
at p. 272; People v. Lawrence, supra, 24 Cal.4th at 
pp. 230-231.) If there is ambiguity, however, we may 
then look to extrinsic sources, including the 
ostensible objects to be achieved and the legislative 
history. (Day v. City of Fontana, supra, 25 Col.4th at 
p. 272.) In such cases, we " ' "select the construction 
that comports most closely with the apparent intent of 
the Legislature, with a view to promoting rather than 
defeating the general purpose of the statute, and 
avoid an interpretation that would lead to absurd 
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consequences."'" (Ibid.) 

(lQ) Section 6452 does not define the word 
"acknowledged." Nor does any other provision of the 
Probate Code. At the outset, however, we may 
logically infer that the word refers to conduct other 
than that described in subdivision (b) of section 6452, 
j.e., contributing to the child's support or care; 
otherwise, subdivision (a) of the statute would be 
surplusage and unnecessary. 

Although no statutory definition appears, the 
common meaning of "acknowledge " is "to admit to 
be tme or as stated; confess." (Webster's New World 
Diet. (2d ed. 1982) p. 12; see Webster's 3d New 
Internal. Diet. (1981) p. 17 ["to show by word or act 
that one has knowledge of and agrees to (a fact or 
truth) ... [or) concede to be teal or true ... [or] 
admit").) Were we to ascribe this common meaning 
to the statutory language, there could be no doubt that 
section 6452's acknowledgement requirement is met 
here. As the stipulated record reflects, Griswold's 
natural mother initiated a bastardy proceeding in the 
Ohio juvenile court in 1941 in which she alleged that 
Draves was the child's father. Draves appeared in that 
proceeding and publicly " confessed" that the 
allegation was true. There is no evidence indicating 
that Draves did not confess knowingly and 
voluntarily, or that be later denied paternity or 
knowledge of Griswold to those who were aware of 
the circumstances. [FN3] Although the record 
establishes that Draves did not speak of Griswold to 
Margaret and Daniel, there is no evidence suggesting 
he sought to actively conceal the facts from them or 
anyone else. Under the plain terms of section 6452, 
the only sustainable conclusion on this record is that 
Draves acknowledged Griswold. 

FN3 Huron County court documents 
indicate that at least two people other than 
Morris, one of whom appears to have been a 
relative of Draves, had knowledge of the 
bastardy proceeding. 

Although the facts here do not appear to raise _any 
ambiguity or uncertainty as to the statute's 
application, we shall, in an abundance of caution, 
*912 test our conclusion against the general purpose 
and legislative history of the statute. (See Day v, City 
of Fonlana, supra, 25 Cal.4th at p. 274; Powers v. 
Citv of Richmond ( 1995) 10 Cal.4th 85, 93 (iQ 
Cal.Rptr.2d 839. 893 P.2d 11601.) 

The legislative bill proposing enactment of former 
section 6408.5 of the Probate Code (Stats. 1983, ch. 
842, § 55, p. 3084; Stats. 1984, ch. 892, § 42, p. 
3001), the first modem statutory forerunner to section 
6452, was introduced to effectuate the Tentative 
Recommendation Relating to Wills and Intestate 
Succession of the California Law Revision 
Commission (the Commission). (See 17 Cal. Law 
Revision Com. Rep. (1984) p. 867, referring to 16 
Cal. Law Revision Com. Rep. (1982) p. 2301.) 
According to the Commission, which had been 
solicited by the Legislature to study and recommend 
changes to the then existing Probate Code, the 
proposed comprehensive legislative package to 
govern wills, intestate succession, and related matters 
would "provide mies that are more likely to carry out 
the intent of the testator or, if a person dies without a 
will, the intent a decedent without a will is most 
likely to have had." (16 Cal. Law Revision Com. 
Rep., supra, at p. 2319.) The Commission also 
advised that the purpose of the legislation was to 
"make probate more efficient and expeditious." 
(Ibid.) From all that appears, the Legislature shared 
the Commission's views in enacting the legislative 
bill of which former section 6408.5 was a part. (See 
17 Cal. Law Revision Com. Rep., supra, at p. 867.) 

Typically, disputes regarding parental 
acknowledgement of a child born out of wedlock 
involve factual assertions that are made by persons 
who are likely to· have direct financial interests in the 
child's estate and that relate to events occurring long 
before the child's death. Questions of credibility must 
be resolved without the child in court to corroborate 
or rebut the claims of those purporting to have 
witnessed the parent's statements or conduct 
concerning the child. Recognition that an in-court 
admission of the parent and child relationship 
constitutes powerful evidence of an 
acknowledgement under section 6452 would tend to 
reduce litigation over such matters and thereby 
effectuate the legislative objective to "make probate 
more efficient and expeditious." (16 Cal. Law 
Revision Com. Rep., supra, at p. 2319.) 

Additionally, construing the acknowledgement 
requirement to be met in circumstances such as these 
is neither illogical nor absurd with respect to the 
intent of an intestate decedent. Put another way, 
where a parent willingly acknowledged paternity in 
an action initiated to establish the parent-child 
relationship and thereafter was never heard to deny 
such relationship (§ 6452, subd. (a)), and where that 
parent paid all court-ordered support for that child for 
18 years (id., subd. (b)), it cannot be said that the 
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participation *913 of that parent or his relative in the 
estate of the deceased child is either (1) so illogical 
that it cannot represent the intent that one without a 
will is i:nost like! y to have had ( 16 Cal. Law Revision 
Com. Rep.; supra, at p. 2319) or (2) "so absurd as to 
make it manifest that it could not have been intended" 
by the Legislature (Estate of De Ci~aran Cl 907) 150 
Cal. 682. 688 [89 P. 833) [construing Civ. Code, 
former § 1388 as entitling the illegitimate half sister 
of an illegitimate decedent to inherit her entire · 
intestate separate property to the exclusion of the 
decedent's surviving husband]), 

There is a dearth of· case law pertaining. to section 
6452 or its predecessor statutes, but what. little· there . 
is supports the foregoing construction. Notably, 
Lozano v. Scalier ( 1996) 51 Cal.App.4th 843 [2! 
Cal.Rptr.2d 3461 (Lozano), the only prior decision 
directly addressing section 6452's acknowledgement 
requirement, declined to read . the statute as 
necessitating more than what its plain terms call for. 

... 
In Lozano, the issue was whether the trial court erred 

in allowing the plaintiff, who was the natural father 
of a lOcmonth-old child, to pursue a wrongful death 
action arising out of the child's accidental death. The 
wrongful death stati.ite provided that where the 
decedent left no spouse or child, such an action may 
be brought by the persons "who would be entitled to 
the property of the decedent by intestate succession." . 
(Code Ciy. Proc .. § 3 77 .60, subd. (a).) Because the 
child bad been born out of wedlock, the plaintiff had 
110 right to succeed to the estate unless he had both 
"acknowledged the child " and "contributed to the · 
support or the care of the child" as required by 
section 6452. Lozano upheld ,the trial court's finding 
of acknowledgement in light_ of evidence in the 
record that the plaintiff had signed as "Father" on a 
medical form five months before the child's birth a_nd 
had repeatedly told family rn,embers and others that 
be was the child's father. (Lozano, supra, il 
Cal.App.4th at pp. 845. 848.) 

Significantly, Lozano rejected arguments that an 
acknowledgement under Probate Code section 6452 
must be ( 1) a witnessed writing and (2) made after 
the child was born so. that the child is identified. In 
doing so, Lozano initially noted there were no such 
requirements on the face of the statute. (Lozano, 
supra, 51 Cal.App.4th at p. 848.) Lozano next looked 
to the history of the statute and made two 
obser\tations in declining to read such terms into the 
statutory language. First, even though the Legislature 
had previously required a witnessed writing iii cases. 
where an illegitimate child sought to inherit from the 

father's estate, it repealed such requirement in 1975 in 
an apparent effort to ease the evidentiary proof of the 
parent-child relationship. (Ibid.) Second, other 
statutes that required a parent-child relationship 
expressly contained more formal acknowledgement 
requirements for the assertion of certain other rights 
o{privileges. (See id. at p. 849, citing *914Code Ciy. 
Proc .. § · 376, subd. (c), Health & . Saf .. Code, § 

I 02750, & Fam. Code, § 7574.) Had the Legislature 
wanted to impose more stringent requirements for an 
acknowledgement under section 6452, Lozano 
reasoned, it certipnly had precedent for doing so .. 
(Lozano, supra, 51 Cal.App.4th at p. 849 .) 

{" 

Apart from Probate Code section · 6452, the 
Legislature had previously imposed an 
acknowledgement requirement in the context of a 
statute providing that a father- could legitimate a child 
born out of wedlock for all purposes "by publicly 
acknowledging it as his own." (See Civ. Code, former 
§ 230.) [FN4) Since that ·statute dealt with an 
analogous , subject and employed a substantially· 
similar phrase,. we address the case law construing 
that legislation below. 

FN4 Former section 230 of the Civil Code 
provided: "The father of an illegitimate 
child, by publicly acknowledging it as his 
own, receiving it as such, with the consent . 
ofhis wife, if he is married, into his family, 
and otherwise treating it as if it were a 
legitimate child, thereby adopts it as such; 
and· such child is thereupon deemed for all 
purposes legitimate from the time of its 
birth: The foregoing provisions of this 
Chapter do not apply .. to such an adoption." 
(Enacted 1 Cal. Civ. Code ( 1872) § 230, p. 
68, repealed by Stats. 1975, ch, 1244, § 8, 
p. 3196.) 
In-1975, the Legislature enacted California's 
Uniform Parentage Act, which abolished the 
concept of legitimacy and replaced it with 
the concept of parentage.- (See Adoption of 
Kelsey S. Cl 992) 1 Cal.4th 816, 828-829 [i 
Cal.Rptr.2d 615, 823 P.2d 12161.) 

In Blythe v. Ayres (1892) 96 Cal. 532 [31 P. 9151. 
decided over a century. ago, this court determined that 
the word "acknowledge," as it appeared in former 
section 230 of the Civil Code, had no technical 
meaning. (Blythe v. Ayers, supra, 96 Cal. at p. 577 .) 
We therefore employed the word's common meaning, 
which was " 'to own or admit the knowledge of.' " 
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(Ibid. (relying upon Webster's definition}; see also 
Esw1e o[ Gird (1910) 157 Cal. 534. 542 [108 P. 
499].) Not only did that definition endw·e in case law 
addressing legitimation (Es/ate o[ Wilson (1958) 164 
Cal.App.2d 385, 388- 389 (330 P.2d 452); see Estate 
of Gird, supra, 157 Cal. at pp. 542- 543). but, as 
discussed, the word retains virtually the same 
meaning in general usage today-"to admit to be true 
or as stated~ confess." (Webster's New World Diet., 
supra, at p. 12; see Webster's 3d New Internal. Diet., 
supra, at p. 17 .) 

Notably, the decisions construing former section 230 
of the Civil Code indicate that its public 
acknowledgement requirement would have been met 
where a father made a single confession in court to 
the paternity of a child. 

In Estate o[McNrimara (1919) 181 Cal. 82 (183 P. 
552. 7 A.L.R. 3131. for example, we were emphatic 
in recognizing that a single unequivocal act could 
satisfy the acknowledgement· requirement for 
purposes of statutory legitimation. Although the 
record in that case had contained additional evidence 
of the father's acknowledgement, we focused our 
attention on his *915 one act o.f signing the birth 
certificate and proclaimed: "A more public 
acknowledgement than the act of [the decedent} in 
signing the child's birth certificate describing himself 
as the father, it would be difficult to imagine." Ud. at 
pp. 97-98.) 

Similarly, in Estate of Gird, supra, 157 Cal. 534. we 
indicated in dictum that "a public avowal, made in 
the courts" would constitute a public 
acknowledgement under fonner section 230 of the 
Civil Code. (Estate of Gird, supra, 157 Cal. at pp. 
542-543.) 

Finally, in Wong v. Young 0947) 80 Cal.App.2d 391 
[181 P.2d 7411. a man's admission· of paternity in a 
verified pleading, made in an action seeking to have 
the man declared the father of the child and for child 
support, was found to have satisfied the public 
acknowledgement requirement of the legitimation 
statute. (ld. at pp. 393-394.l Such admission was also 
deemed to constitute an acknowledgement under 
former Probate Code section 255, which had allowed 
illegitimate children to inherit from their fathers 
under an acknowledgement requirement that was 
even more stringent than that contained in Probate 
Code section 6452. [FN5} (Wong v. Young, supra, 80 
Cal.App.2d at p. 394; see also Estate o[De Laveaga 
(1904) 142 Cal. 158, 168 (75 P. 790) [indicating in 
dictum that, under a predecessor to Probate Code 

section 255, father sufficiently acknowledged an 
illegitimate child in a single witnessed writing 
declaring the child as his son].) Ultimately, however, 
legitimation of the child under former section 230 of 
the Civil Code was not found because two other of 
the statute's express requirements, i.e., receipt of the 
child into the father's family and the father's 
otherwise treating the child as his legitimate child 
(see ante, fn. 4 ), had not been established. (Wong v. 
Young, supra, 80 Cal.App.2d at p. 394.l 

FN5 Section 255 of the forn1er Probate Code 
provided in pertinent part: " ' Every 
illegitimate child, whether born or conceived 
but unborn, in the event of his subsequent 
birth, is an heir of his mother, and also of the 
person who, in writing, signed in the 
presence of a competent witness, 
acknowledges himself to be the father, and 
inherits his or her estate, in whole or in part, 
as the case may be, in the same manner as if 
he had been born in lawful wedlock ... .' " 
(Estate o( Ginochio (1974) 43 Cal.App.3d 
412. 416 (117 Cal.Rpir. 5651. italics 
omitted.) 

Although the foregoing authorities did not involve 
section 6452, their views on parental 
acknowledgement of out-of-wedlock children were 
part of the legal landscape when the first modern 
statutory forerunner to that provision was enacted in 
1985. (S~e fonner § 6408.5, added by Stats. 1983, 
ch. 842, § 55, p. 3084, and amended by Stats. 1984, 
ch. 892, § 42, p. 3001.) Cl) Where, as here, 
legislation has been judicially construed and a 
subsequent statute on the same or an analogous 
subject uses identical or substantially similar 
language, we may presume that the Legislature 
intended the *916 same construction, unless a. 
contrary intent clearly appears. (In re Jerry R (1994) 
29 Cal.App.4th 1432. 1437 (35 Cal.Rptr.2d 155]; see 
also People v. Masbruch (1996) 13 Cal.4th 1001, 
1007 [55 Cal.Rptr.2d 760, 920 P.2d 705]; Be/ridge 
Forms v. Agricultural Labor Relations Bd. ( 1978) 21 
Cal.3d 551. 557 [147 Cal.Rptr. 165, 580 P.2d 665).) 
(10 Since no evidence of a contrary intent clearly 
appears, we may reasonably infer that the types of 
acknowledgement formerly deemed sufficient for the 
legitimation statute (and former § 255, as well) 
suffice for purposes of intestate succession under 
section 6452. [FN6] 
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FN6 Probate Code section 6452's 
acknowledgement requirement differs from 
that found in former section 230 of the Civil 
Code, in that section 6452 does not require a 
parent to "publicly" acknowledge a child 
born out of wedlock. That. difference, 
however, fails to accrue to Doner-Griswold's 
benefit. If anything, it suggests that the 
acknowledgement contemplated in section 
6452 encompasses a broader spectrum of 
conduct than that associated with the 
legitimation statute. 

Doner-Griswold disputes. whether the 
acl01owledgement required by Probate Code section 
6452 may be met by a father's single act of 
acknowledging a child in court. In her view, the 
requirement contemplates a situation where the father 
establishes an ongoing parental relationship with the 
child or otherwise acknowledges the child's existence 
to his subsequent wife and cbilcl.fen. To support this 
contention, she relies on three other authorities 
addressing acknowledgement under former section 
230 of the Civil Code: Blythe v. Ayers, supra, 96 Cal. 
532. Estate of Wilson, supra, 164 Cal.App.2d 385. 
and Es tale o(Moxey Cl 967) 257 Cal.App.2d 391 [M: 
Ca!.Rptr. 837]. 

In Blythe v. Ay1·es, supra, 96 Cal. 532, the father 
never saw his illegitimate child because she resided 
in another country with her mother. Nevertheless; he 
"was garrulous upon the subj eel" of his paternity and 
"it was his common topic of conversation." (Id. at p. 
577 .) Not only did the father declare the child to be 
bis child, "to all persons, upon all occasions," but at 
his request the child was named and baptized with his 
surname. (Ibid.) Based on the foregoing, this court 
remarked that "it could almost be held that he shouted 
it from the housectops." (Ibid.) Accordingly, we 
concluded that the father's public acknowledgement 
under former section 230 of the Civil Code could 
"hardly be considered debatable." (Blythe v. Ay1·es, 
supra, 96 Cal. at p. 577.) 

In Estate of Wilson, supra, 164 Cal.Aoo.2d 385, the 
evidence showed that the father had ac!01owledged to 
his wife that be was the father of a child born to 
another woman.· (Id. at p. 389.) Moreover, he bad 
introduced the child as his own on many occasions, 
including at the funeral of bis mother. (Ibid.) In light 
of such evidence, the Court of Appeal upheld the trial 
court's finding that the father had publicly 
acknowledged the child within the contemplation of 
the legitimation statute. *917 

In Estate of Maxey, supra, 257 Cal.App.2d 391. the 
Court of Appeal found ample evidence supporting the 
trial court's detennination that the father publicly 
acknowledged bis illegitimate son for purposes of 
legitimation. The father had, on several occasions, 
visited the house where the child lived with his 
mother and asked about the child's school attendance 
and general welfare. (Id. at p. 397.) The father also; 
·in the presence of others, had asked for permission to 
take the child to bis own home for the summer, and, 
when that request was refused, said that the child was 
bis son and that he should have the child part of the 
time. (Ibid.) In addition, the father had addressed the 
child as bis son in the presence of other persons. 
(Ibid.) 

Doner-Griswold correctly points out that the 
foregoing decisions illustrate the principle that the 
existence of acknowledgement must be decided on 
the circumstances of each case. (Estate o( Baird 
(]924) 193 Cal. 225, 277 [223 P. 974).) In those 
decisions, however, the respective fathers bad not 
confessed to paternity in a legal action. 
Consequently, the courts looked to what other forms 
of public' acknowledgement had been demonstrated 
by fathers. (See also Lozano, supra, 51 Cal.App.4th 
843 [examining father's acts both before and after 
child's birth in ascertaining acknowledgement under 
§ 6452).) 

That those decisions recognized the validity of 
different forms of acl01owledgement should not 
detract from the weightiness of a father's in-court 
acknowledgement of a child in an action seeking to 
establish the existence of a parent and child 
relationship. (See Estate of Gird, supra, 157 Cal. at 
pp. 542-543; Wong v. Young, supra, 80 Cal.App.2d at 
pp. 393-394.l As aptly noted by the Court of Appeal 
below, such an acknowledgement is a critical one that 
typically leads to a paternity judgment and a legally 
enforceable obligation of support. Accordingly, such 
aclmowledgements carry. as much, if not greater, 
significance than those made to certain select persons 
(Estate of Maxey, supra, 257 Cal.App.2d at p. 397) or 

· "shouted ... from the house-tops " (Blythe v. Ayres, 
supra, 96 Cal. at p. 577). 

Doner-Griswold's authorities do not persuade us that 
section 6452 should be read to require that a father 
have personal contact with his out-of-wedlock child, 
that he make purchases for the child, that he receive 
the child into his home and other family, or that be 
treat the child as he does his other children. First and 
foremost, the language of section 6452 does not 
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support such requirements. (See Lozano, supra, 51 
Cal.App.4th at p. 848.) (1) We may not, under the 
guise of interpretation, insert qualifying provisions 
not included in the statute. ,(California Fed. Savings 
& Loan Assn. v. City of Los Angeles (1995) 11 
Cal.4th 342. 349 [45 · Cal.Rptr.2d 279, 902 P.2d 
lml· 

(lQ) Second; even though Blythe v. Ayres, supra, 96 
Cal. 532, Estate of Wilson, supra, 164 Cal.App.2d 
385, and Estate of Maxey, supra, *918257 
Cal.App:2d 391. variously found such factors 
significant for purposes of legitimation,· .their 
reasoning appeared to flow directly from the express. 
temlS of the controlling statute. In contrast to Probate 
Code section 6452, former section 230 of tl1e Civil 
Code provided that the legitimation of.a child born 
out of wedlock was dependent upon three. distinct 
conditions: (I) that the father of the child "publicly 
acknowledg(e) it as his own"; (2) that he •:receiv[e] it 
as such, with the consent of his. wife, if he is married, 
into his family"; and (3) that he "otherwise treat[] it 
as if it were a legitimate child." (Ante, fn. 4; see 
Estate of De Laveaga, supra, 142 Cal. at pp. 168-169 
[indicating that although father acknowledged his 
illegitimate ·son in . a single witnessed writing, 
legitimation statute was not satisfied·· because the, 
father neveroreceived the child into his· family and did 
not treat the child as if he were legitimate].) That the 
legitimation statute contained such explicit 
requirements, while section 6452 requires only a 
natural parent's acknowledgement of the child and 
contribution toward the child's support or care, 
strongly suggests that the Legislature did not intend 
for the latter provision to mirror the former .in all the 
pa11iculars identified ·by Doner-Griswold. (See 
Lozano, supra, 51 Cal.App.4th at pp; 848-849: 
compare with Fam. Code.§ 7611, ~ubd. (d) [a man is 
"presumed" to be the natµfal father of a. child if "[h]e 
receives the child into his home and openly holds out 
the child as his natural child"1') 

In an attempt to negate the significance of Draves's 
in-court confession of paternity, Doner-Griswold 
emphasizes the circumstance that Draves did not tell 
bis two other children of Griswold's existence. The 
record here, however, stands in sharp contrast to the 
primary authority she offers on this. point. Esta/~ of 
Baird, supra, 193 Cal. 225, held there was no public 
acknowledgement under former section 230 of the 
Civil Code where the decedent admitted paternity of 
a child to the child's mother and their mutual 
acquaintances but actively concealed the child's 
existence and his relationship to the child's mother 
from his own mother and sister, with whom he had 

intimate and affectionate relations. In that case, the 
decedent not only failed to tell his relatives, family 

· friends, and business associates of the child ( 193 Cal. 
at p. 252), but he affirmatively denied paternity to a 
half brother and to the family coachman (id. at p. 
ill). In additiOil, the decedent and the child's mother 
masqueraded under a fictitious name they assumed 
and gave to the child in order to keep the decedent's 
mother and siblings in ignorance of the relationship. 
(Id. at pp. 260-261.) In finding that a public 
acknowledgement had not been established on· such 
facts, Estate of Baird stated: "A distinction will be 
recognized between a mere failure to disclose or 
publicly acknowledge paternity and a willful 
misrepresentation in regard to it; ·· in such 
circumstances there must be . no purposeful 
concealment of the fact of paternity. " (Id. at p. 276.) 
*919 

Unlike the situation in Estate of Baird, Draves . 
confessed to paternity in a formal legal proceeding. 
There is no evidence that Draves thereafter 
disclaimed his relationship to Griswold to people 
aware of the circumstances (see ante, fn. 3 ), or that 
he affirmatively denied he was Griswold's father. 
despite his confession of paternity in the Ohio court 
proceeding. Nor is there.any suggestion that Draves 
engaged in contrivances to prevent the discovery of 
Griswold's . existence. In light of the obvious 
dissinlllarities, Doner-Griswold's reliance on Estate 
of Baird is misplaced. 

Estate of Ginochio, supra, 43 Cal.App.3d 412, 
likewise, is inapposite. That case held that a judicial 
determination of paternity following a vigorously 
contested hearing did not establish an 
acknowledgement sufficient to allow an illegitimate 
child to inherit under section 25 5 of the fom1er 
Probate Code. (See ante, fn. 5.) Although the court 
noted that the decedent ultimately paid the child 
support ordered by the court, it emphasized the 
circumstance that the decedent was declared the 
child's father against his will and at no time did he 
adroit he was the father, or sign any writing 
acknowledging publicly or privately such fact, or 
otherwise have contact with the child. (Estate of 
Gi11ochio, supra, 43 Cal.App.3d at pp. 416417.) 
Here, by contrast, Draves did not contest paternity, 
vigorously or otherwise. Instead, Draves stood before 
the court and openly admitted the parent and child 
relationship, and the record discloses no evidence 
that he subsequently disavowed such admission to 
anyone with lmowledge of the circumstances. On this 
record, section 6452's acknowledgement requirement 
has been satisfied by a showing of what Draves did 
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and did not do, not by the mere fact that paternity had 
been judicially declared. 

Finally, Doner-Griswo\d contends that a 1996 
amendment of section 6452 evinces the Legislature's · 
unmistakable intent that a decedent's estate may not 
pass to siblings who had no contact with, or were 
totally unknown to, the decedent. As we shall 
explain, that contention proves too much. 

Prior to 1996, section 6452 and a predecessor statute, 
former section 6408, expressly provided that their 
terms did not apply to "a natural brother or a sister of 
the child" born-out of wedlock. [FN7J In construing 
former section 6408, Estate of Corcoran ( 1992) 7 
Cal.App.4th 1099 [9 Cal.Rptr.2d 4751 held that a half 
sibling was a "natural brother or sister" within the 
meaning of such *920 exception. That holding 
effectively allowed a half sibling and the issue of 
another half sibling to inherit from a decedent's estate 
where there had been no parental acknowledgement 
or support of the decedent as ordinarily required. In 
direct response to Estate of Corcoran, the Legislature 
amended section 6452 by eliminating the exception 
for natural siblings and their issue. (Stats. 1996, ch. 
862, § 15; see Sen. Com. on Judiciary, Analysis of 
Assem. Bill No. 275 l (1995-1996 Reg. Sess.) as 
amended June 3, 1996, pp. 17-18 (Assembly Bill No. 
2751).) According to legislative documents, the 
Commission bad recommended deletion .of the 
statutory exception because it "creates an undesirable 
risk that the estate of the deceased out-of-wedlock 
child will be claimed by siblings with whom the 
decedent had no contact during lifetime, and of 
whose existence the decedent was unaware." (Assem. 
Com. on Judiciary, Analysis of Assem. Bill No. 2751 
( 1995-1996 Reg. Sess.) as introduced Feb. 22, 1996, 
p .. 6; see also Sen. Com. on Judiciary; Analysis of 
Assem. Bill No. 2751, supra, at pp. 17-18.) 

FN7 Former section 6408, subdivision (d) 
provided: "If a child is born out of wedlock, 
neither a parent nor a relative of a parent 
(except for the issue of the child or a natural 
brother or sister of the child or the issue of 
that brother or sister) inherits from or 
through the child on the basis of the 
relationship of parent and child between that 
parent and child unless both of the following 
requirements are satisfied: [ii ) (1) The 
parent or a relative of the parent 
acknowledged the child. [ii ] (2) The parent 
or a relative of the parent contributed to the 
support or the care of the child. " (Stats. 

1990, ch. 79, § 14, p. 722, italics added.) 

This legislative . history does not compel Doner
Griswold's construction of section 6452. Reasonably 
read, the comments of the Commission merely 
indicate its concern over the "undesirable risk" that 
unknown siblings could rely on the statutory 
exception to make claims against estates. Neither the 
language nor the history of the statute, however, 
evinces a clear intent to make inheritance contingent 
upon the decedent's awareness of or contact with 
such relative8. (See Assem. Com. on Judiciary, 
Analysis of Assem. Bill No. 2751, supra, at p. 6; see 
also Sen. Com. on Judiciary, Analysis of Assem. Bill 
No. 2751, supra, at pp. 17-18.) Indeed, had the 
Legislature intended to categorically preclude 
intestate succession by a natural parent or a relative 
of that parent who bad no. contact with or was 
unknown to the deceased child, it could easily have 
so stated. Instead, by deleting the statutory exception 
for natural siblings, thereby subjecting siblings to 
section 6452's dual requirements of 
acknowledgement and support, the Legislature acted . · 
to prevent sibling inheritance under the type of 
circumstances presented ill Estate of Corcoran, 
supra, 7 Cal.App.4th I 099, and to substantially· 
reduce the risk noted by the Commission. [FN8) *921 

FN8 We observe that, under certain former 
versions of Ohio law, a father's confession 
of paternity in an Ohio juvenile court 
proceeding was not the equivalent of a 
formal probate court "acknowledgement" 
that would have allowed an illegitimate 
child to inherit from the father in that state. 
(See Estate of Vaughan (200]) 90 Ohio 
St.3d 544 [740 N.E.2d 259. 262- 2631.) 
Here, however, Doner-Griswold does not 
dispute that· the right of the succession 
claimants to succeed to Griswold's property 
is governed .by the law of Griswold's 
domicile, i.e., California law, not the law of 
the claimants' domicile or the law of the 
place where Draves's acknowledgement 
occurred. (Civ. Code, § § 755, 946; see 
Estate of Lund 0945) 26 Cal.2d 472, 493-
496 [159 P.2d 643, 162 A.L.R. 606] [where 
father died domiciled in California, his out
of-wedlock son could inherit where all the 
legitimation requirements of former § 230 
of the Civ. Code were met, even though the 
acts of legitimation occurred while the father 
and son were domiciled in two other states 

Copr. © Bancroft-Whitney and West Group 1998 

214 

• 



25 Cal.4th 904 Page 11 
25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 1 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305 
(Cite as: 25 Cal.4th 904) , · 

wherein such . acts were not legally 
sufficient].) 

B. Requirement of a Natural Parent and Child 
Relationship 

Ci!!) Section 6452 limits the ability of a "natural 
parent" or "a relative of that parent" to inherit from. or 
through the child "on the basis of the parent and child 
relationship bet"."een that parent and the child." 

Probate Code section 6453 restricts the means by 
which a relati1;mship of a natural parent to a child 
may be ,established for. purposes of intestate 
succession. (F:N'9] (See Estate of Sanders (1992) 2 
Cal.App.4th - 462. 474-475 [3 Cal.Rptr.2d 536).) 
Under section 6453. S!ibdivision {a), a natural parent 
and child relationship is established where the . 
relationship i~, presumed under the Uniform 
Parentage Act aµ.d not rebutted. (Fam. Code, § . 7600 
et seq.) It is undisputed, however, that none of those 
presumptions applies in this case. 

FN9 Section 6453 provides in full: "For the 
purpose of determining whether a person is 
a 'natural parent' as that term is used is this 
chapter: [, ] {a) A natural parent and child 
relationship is established . where that 
relationship is presumed· and not rebutted. 
pursuant' to the Uniform Parentage Act, Part 
3 (con~encing with Section 7600) of 
Division 12 of the Family Code. [~ ] (b) A 
natural parent and child relationship may be 
established pursuant to any other provisions 
of the Uniform Parentag~ Act, except that 
the. relationship may not be .. established by 
ai: ,action under subdivision (c) of Section 
7630 of the family Code unless any of the 
following conditions exist: [~ ] (I) A court 

. order was entered during the father's lifetime 
declaring paternity. [~ ] (2) Paternity is 
established by clear and convmcmg 
evidence that the father has openly held out 
the child as his own. [~ ] (3) It was 
impossible for the father to hold out .. the 
child as his own and paternity is established 
by cle'ar and convincing evidence." 

Alternatively, and as . relevant here, under Probate 
Code section 6453, subdivision (b), a natural parent 
and child re),ationsbip may be established pursuant to 
section. 7630, s.ubdivlsion (c) of the Family Code, . 

[FNlO] _if_ a· court order .was entered during the 
father's lifetime declaring paternity. [FNl l] {§ 6453, 
subd. (b)(l).) 

FNlO Family Code section .7630, 
subdivision (c). provides in pertinent part: 
"An action to determine the existence of the 
father and child relationship with respect to 
a child' who has. no presumed father under 
Section 7611 ... may be brought by the child 
or personal representative of the chil_d, the 
Department of Child Support Services, t11e 
·Illother, or. the persom1l representative or a 
par~! of thf) motl?.er .if.the mother has died 
or is a minor; -a .. miin"ruleged or alleging 
himself to be the father, or the personal· 
representative __ or a parent of the alleged 
father if the a!Jeged father has died or is a
minor. An action under this subdivision 
shall be consolidiited with a proceeding 
pursuant to _Section 7662 if a proceeding has 
been filed under Chapter 5 (commencing 
with Section 7660). The parental rights of 
th_e alleged . natural father shall be 
determined as set forth in Secti_on 7664." 

FN 11 Se~ . iPa!ces no attempt to establish 
Draves's natural parent status under other 
provisions of section 6453, subdivision (b). 

See contends the question of Draves's paternity was 
fully and finally adjudicated in the 1941 bastardy 
proceeding.in Ohio. That proceeding, he *9.22 argues, 
satisfies both the Unifonn Parentage ·Act and the 
Probate Code, and should be binding on the parties 
here. 

If a valid judgment of paternity is rendered in Ohio, 
it generally is binding· on California courts if Ohio 
had jurisdiction over the parties and the subject 
matter, and the parties were given reasonable notice 
and an opportunity to be heard. (Ruddock v. Ohls 
(19791 91 Cal.Aoo.3d 271. 276 [154 Ca!.Rptr. 87].) 
California courts generally recognize the importance 
of a fipal determination of paternity. (E.g., Weir v. 
Ferreira (1997) 59 Cal.App.4th 1509, 1520 [1Q 
Cal.Rptr.2d 33] (Weir); Guardianship of Claralvn S. 
0983) 148 Cal.App.3d 81. .85 [195 Cal.Rptr. 6461; 
cf. Estote of Camp 0901) 131 Cal. 469. 471 (63 P. 
736) [same for adoption determinations].) 

Doner-Griswold does not dispute that the parties 
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here ari:i'in privity with, or claim inheritance through, 
those who are bound by ihe bastardy judgment or are 
estopped from attacking it. (See Weir, supra, 59 
Cal.APP.4th at pp. 1516- 1517. 1521.) Instead, she 
contends See has not shown that the issue adjudicated 
in the Ohio bastardy proceeding is identical tb the 
issue presented here, that is, whether Draves was the 
natural parent of Griswold. 

Although we have found no California case directly 
on point, oiie Ohid decision 'bas recognized that a 
bastardy judgment rendered iii Ohio in 1950 was res 
judicata of' any proceeding· that might' have been 
brought under the Unifoi:in Parentage Act. (Birman v. 
Sproat Cl 988) 47 Ohio A6p.3d 65 [546 N.E.2d 13 54, 
13 5 71 [ cliild born out of wedlock had standing to 
bring wil_l contest based upon a p!iteniity 
determination in a bastardy proceeding ·brought · 
during testator's life]; see also Black's Law Diet., 
supra.· at m?. · 146, 1148 [equating a bastardy 
proceeding with a paternity sliit].) Yet another Ohio 
decision found that parentage·proceedlngs; which had 
found a decedent to be the "reputed father" of a child, 
[FN12] satisfied an Ohio legitimation statute and 
conferred standing upon the ·illegitimate child to 
contest the decederit's will where the father-child 
relationship was established prior to the decedent's 
death. (Beck v. Jol/ifi"(l984) 22 Ohio App.3d 84 [489 
N.E.2d 825. 829]; see also Estate of Hicks Cl 993j 90 
Ohio App,3d. 483 [629 N.E.2d 1086. 1088,1089] 
[parentage issue must be. deteimined prior to the 
father's death to the extent the parent-child 
relationship is being established under the chapter 
governii:ig descent and distribution].) While we are. 
not bound to follow these Ohio authorities, they 
persuade us that the · · 1941 bastardy proceediiig 
decided ¢e identical issue presented here. 

FN12 The term "reputed father" appears to 
have reflected the language· of the relevant 
Ohio statute at or about the time of the 1941 
bastardy proceeding. (See State ex rel. 
Discus v. Vim Dorn(! 937) 56 Ohio App. 82 · 
[8 Ohio Op. 393, lO N.E.2d 1_4, 161.) 

Next, Doner-Griswold• argues the Ohio judgment 
should not he given res judicata effect because the 
bastardy proceeding was quasi"criminal in. natw'e. 
*923 It is her position that Draves's confession may 
have reflected only a decision to avoid a jury trial 
instead of an adjudication of the paternity issue on 
the merits. 

To support this argument, Doner-Griswold relies 
upon Pease v. Pease (] 988) 201 Cal.Aop.3d 29 [246 
Cal.Rptr. 7621 (Pease). In that case, a grandfather 
was sued by his grandchildren and others in a civil 
action alleging the grandfather's molestation· of the 
grandchildren. When the grandfather cross
complained against his former wife for 
apportionment of fault, she filed a . ·demurrer 
contending . that the grandfather was collaterally 
estopped from asserting the negligent character of his 
acts by virtue of his guilty plea in a criminal 
proceeding involving the same issues. On appeal, the 
judgment dismissing the cross-complaint was 
reversed. (§.) The appellate court reasoned that a trial 
court in a civil proceeding may not giv~ '~ollateral 
estoppel e~ect tO ii ·criminal conviction in\•olving the 
same issues if the conviction resulted from a guilty 
plea. "The· issue .of appellant's gtiilt was not fully 
litigated in the prior crinlinal pi'oceeding; raiher, 
appellant's plea bargain may reflect nothing more 
than a · compromise instead of an· ultimate 
determination of bis guilt. Appellant's due process 
right to a hearing thus outweighs any countervailing 
need to limit litigation or conserve judicial 
resources." (Id. at p. 34, fu. omitted.) 

C22) Even assuming, for pili'poses of argument only, 
that Pease's reasoning may properly be invoked 
where the father's ·adinission of paternity occurred in 
a bastardy proceeding (see Reams v. State ex rel. 
Favors 0936) 53 Ohio App, 19 [6 Ohio Op. 501, 4 
N.E.2d · 151, 152] [indicating that a bastardy 
proceeding is more civil than criminal in character]), 
the circwnstances here do not call for its application. 
Unlike the situation in Pease, neither the in-court 
admission nor the resulting 'paternity judgment at 
issue iS being challenged by the father ·(Draves). 
Moreover, neither the' father, nor those Claiming a 
right ·to inherit through hini, seek to litigate the 
paternity issue. Accordingly, the father's due process 
rights 'are not at issue and there is no need to 
determine whether such rights might outweigh any 
countervailing need to limit ·litigation or conserve 
judicial resources. (See Pease, supra, 20 l 1 Cal.App.3d 
at p. 34.) · 

Additionally, the record fails to support any claim 
that Drav'es's confession merely "reflected a 
compromise. Draves, of course, is no longer living 
and can offer no explanation as to why he admitted 
paternity in the bastardy proceeding. Although 
Doner-Griswold sugge'sts that Draves confessed to 
avoid the publicity of a jury trial, and not because the 
paternity' charge had merit, that su·ggestion is purely 
speculative and ii.rids no evidentiary support in the 
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record. *924 

Finally, Doner-Griswold argues that See and 
Griswold's half siblings do not have standing to seek 
the requisite pateinity determination pursuant to the 
Uniform Parentage Act under section 7630. 
subdivision (c) of the Family Code. The question 
here, however, is whether the judgment in the 
bastardy proceeding initiated by Griswold's mother 
forecloses Doner-Griswold's relitigation of the 
parentage issue. 

Although Griswold's mother was not acting pursuant 
to the Uniform Parentage Act when she filed the 
bastardy complaint in 1941, neither that legislation 
nor the Probate Code provision should be construed 
to ignore the force and effect of the judgment she 
obtained. That Griswold's mother brought her action 
to determine paternity long before the adoption of the 
Uniform Parentage Act, and that all procedural 
requirements of an action under Family Code section 
7630 may not have been followed, should not detract 
from its binding effect in this probate proceeding 
where the issue adjudicated was identical with the 
issue that would have been presented in a Uniform 
Parentage Act action. (See Weir, supra, 59 
Cal.App.4th at p. 1521.) Moreover, a prior 
adjudication of paternity does not compromise a 
state's interests in the accurate and efficient 
disposition of property at death. (See Trimble v. 
Gordon (1977) 430 U.S. 762. 772 & fn. 14 (97 S.Ct. 
1459, \466. 52 L.Ed.2d 31) [striking down a 
provision of a state probate act that precluded a 
category of illegitimate children from participating in 
their intestate fathers' estates where the parent-child 
relationship had been established in state court 
paternity actions prior to the fathers' deaths].) 

In sum, we find that the 1941 Ohio judgment was a 
court order "entered during the father's· lifetime 
declaring paternity"(§ 6453, subd. (b)(l)), and !bat it 
establishes Draves as the natural parent of Griswold 
for purposes of intestate succession under section 
6452. 

Disposition 
CD " 'Succession to estates is purely a matter of 

statutory regulation, which cannot be changed by the 
courts.' " (Estate of De Cigaran, supra, 150 Cal. at p. 
688.) We do not disagree that a natural parent who 
does no more than openly aclmowledge a child in 
court and pay court-ordered child support may not 
reflect a particularly worthy predicate for inheritance 
by that parent's issue, but section 6452 provides in 
unmistakable language that it shall be so. While the 

Legislature remains free to reconsider the matter and 
may choose to change the rules of succession at any 
time, this court will not do so tmder the pretense of 
interpretation. 

The judgment of the Court of Appeal is affirmed. 

George, C. J., Kennard, J., Werdegar, J., and Chin, 
J., concurred. *925 

BROWN,J. 

I reluctantly concur. The relevant case law strongly 
suggests that a father who admits paternity in court 
with no subsequent disclaimers "acknowledge[s) the 
child" within the meaning of subdivision (a) of 
Probate Code section 6452. Moreover, neither the 
statutory language nor the legislative history supports 
an alternative interpretation. Accordingly, we must 
affirm the judgment of the Court of Appeal. 

Nonetheless, I believe our holding today contravenes 
the overarching purpose behind our laws of intestate 
succession-to can-y out "the intent a decedent without 
a will is most likely to have bad." (16 Cal. Law 
Revision Com. Rep. (1982) p. 2319.) I doubt most 
children born out of wedlock would have wanted to 
bequeath a share of their estate to a "father" who 
never contacted them, never mentioned their 
existence to his family and friends, and only paid 
court-ordered child support. I doubt even more that 
these children would have wanted to bequeath a share 
of their estate to that father's other offspring. Finally, 
I have no doubt that most, if not all, children born out 
of wedlock would have ballced at bequeathing a share 
of their estate to a "forensic genealogist." 

To avoid such a dubious outcome in the future, I 
believe our laws of intestate succession should allow 
a parent to inherit from a child born out of wedlock 
only if the parent has some sort of parental 
connection to tbat child. For example, requiring a 
parent to treat a child born out of wedlock as the 
parent's own before the parent may inherit from that 
child would prevent today's outcome. (See, e.g., 
Bul/oclc v. Thomas (Miss. 1995) 659 So.2d 574, 577 
[a father must "openly treat" a child born out of 
wedlock "as his own " in order to inherit from that 
child].) More importantly, such a requirement would 
comport with the stated purpose behind our laws of 
succession because that child lilcely would have 
wanted to give a share of his estate to a parent that 
treated him as the parent's own. 
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Of course, this court may not remedy this apparent 
defect in our intestate succession statutes. Only the 
Legislature may make the appropriate revisions. I 
urge it to do so here. *926 

Cal. 2001. 

Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER-GRISWOLD, Petitioner and 
Respondent, v. FRANCIS V. SEE, Objector and 
Appellant. 

END OF DOCUMENT 
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RIDEOUT HOSPITAL FOUNDATION, INC., 
Plaintiff and Respon4ent, 

v. 
COUNTY OF YUBA et al., Defendants and 

Appellarits. 

No. C011614. 

Court of Appeal, Third District, California. 

Jul 20, 1992. 

SUMMARY 

A nonprofit hospital brought an action against· a 
county to recover property taxes it had paid under 
protest after the county · 'denied the hospital's 
application for the welfare exemption {Rev. & Tax. 
Code, § 2 I 4) on the ground that the hospital l:iad net 
operating revenues: in excess of 10 percent for the 
two tax 'years in question. The trial cqurt granted 
summary judgment iri favor of the· hospital, finding 
that a nonprofit hospital that earns siii'plus revenues 
in exc'ess of 10 percent for a ·given tax year can still 
qualify for the: welfare exemption. (Superior Court of 
Yuba Count)', No. 45090, Robert C. Lenhard, Judge:) 

The Court of Appeal affir111ed. The court held that 
Rev. & Tax.· Code; § · 214, subd. (a)(l), which 
provides that a· hospital will not be deemed io be 
operated for profit if its operating revenue does not 
exceed I 0 percent, does not automatically preclude a 
hospital that does. have 'revenue iri excess of 10 
percent fro111 invoking the welfare exemption. The 
legislative history of the provision,· the court held, 
indicates that it was not intended to deny exemption 
to a nonprofit organization earning excess revenues 
for debt retiieineni;' facility' expansion, or operating 
cost contingencies, but merely· to require a hospital 
earning sucn excess revenue to affirmatively show 
that, in fact, it is hot operate'd for pr~fit and that it 
meets the otlier statutory conditions for ·invoking the 
exemption. (Opinion by Davis, J., with Sparks, 
Acting P. J., and Nicholson, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 
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(il. Th, 1£,' lQ) Property Taxes § 24--Exemptions-
Property Used· for Religious, Hospital, or Charitable 
Purposes-Htispital Earning io Excess of I 0 Percent 
Revenue. 
In a nonprofit hospital's action agaiost a county to 
recover property taxes paid under protest, the trial 
court *215 ·properly found that the hospital; which 
had net operating revenues in excess of 10 percent for 
the tax years in question, was not automatically 
ineligible for the "welfare exemption" of Rev, & Tri. 
Code,§ 214. Rev. & Tax; Code,§ 214, subd. (a)(l), 
provides that a hciS]liial will not be deemed to be 
operated for profit if its operating revenue does not 
exceed 10 percent, but does not state the effect of 
earnings iii excess of that a111ount. The legislative· 
history of the provision indicates· that it was not 
intended to deny exemption ·to a nonprofit 
organization earning excess revenues if those 
revenues were to be used for debt retirement, facility 
expansion, or operating cost . contingencies. Thus, 
while a hospital earniiig such exces.s revenue does' not 
receive the benefit of being deemed nonprofit, it can 
still invoke the exemption if it can show that, in fact, 
it is not operated for profit ari.d m~ets the other 
statutory conditions for invoking the exemption. 

[See Cal.Jur.Jd, Property Taxes, 
Witkin, Summary of Cal. Law 
Taxation,§ § 153, 155.) 

§ § 18, 20; 9 
(9th ed. 1989) 

(l) Taxpay'ers' Remedies § 14--Proceedings and 
Actions to Recover. Taxes Paid--Review-"Questions 
ofLaw--IIlterpreiation ofWelfare Exemption Statuie. 
In a nonprofit hospital's action against a county to 
recover taxes paid under protest, the question of 
whether the ·hospital qualified for the "welfare 
exemption" of Rev. & Tax. Code, § 214. even 
though it had earned surplus revenue in excess of 10 
percent for the tax ·years in question, was a quesyon 
of law for the Court of Appeal's independent 
consideration on review. 

Cl.) Statutes § 29-Construction--Language--
Le gisla ti ve Intent. 
In interpreting a statute, the court's function is to 
ascertain the intent of the Legislature so as to 
effectuate the purpose of the law. To ascertain such 
intent, courts turn first to the words of the statute 
itself, and seek to give those words their. usual and 
ordinary meaning. When a court interprets statlitory 
language, it niay neither insert language that has been 
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omitted nor ignore language that has been inserted. 
The language must be construed in the context of the 
statutory framework as a whole, keeping in mind the 
policies and purposes of the statute. If possible, the 
language should be read so as to conform to the.spirit 
of the enactment. If the statute is ambiguous or 
uncertain, a court employs various rules of 
construction to assist in its interpretation. 

(i) Property Taxes § 24--Exemptions--Property 
Used for Religious, Hospital, or Charitable Purposes
-Strict Constructi.on of Welfare *216 Exemption 
Statute. 
The "welfare exemption".of Rev. & Tax. Code. § 

214. like all tax ,e'\emption statu\es, ~ to be strictly 
construed to the erid that the exemption allowed is 
not extended beyond· the plam ·meaning of the 
language employed. The rule of strict construction, 
however, does not mean that, the narrowest possible· 
interpretation must be given to the statute, since strict 
construction must still be reasonable. 

(.2.) Statutes § . 46-Construction--Presumptions-- . 
Legislative Intent. 
A fundamental rule .of 'statutory construction is that 

the court must assume that the Legislature knew what 
it was saying . and ~eant: what it said. A related 
principle is tJ;iat ~ court will not pre~ume an intent to 
legislate by implication. Moreover, when · the 
Legislature has expressly declared its intent, the 
courts must accept that declaration. 

(§.) Statutes § 42--Construction--Aids--Cipinions of 
Attorney General. 
Opinions of the Attorney General, while not bil}ding, 

are entitle~· to great weight, and the Legislature is 
presumed t6 kno~ of the Attorney General's formal 
interpretation of a statute. · 

COUNSEL 

Daniel G. Montgomery, County Counsel, and James 
W. Calkins, Chief Deputy County Counsel, for 
Defendants and Appellants. 

McCutchen,- Doyle, Brown & Enersen, John R. 
Reese and Gerald R. Peters for Plaintiff and 
Respondent. 

DAVIS,J. 

In this "action to recover property taxes paid under 
protest, County of Yuba (Co'unty) appeals from a 

Page 2 

decision in favor of the taxpayer, Rideout Memorial 
Hospital (Rideout). There is but one issue on appeal: 
can a nonprofit hospital that earned surplus revenue 
in excess of l 0 percent (for a given year) still qualify 
for the "welfare exemption" from property taxation in 
light of Revenue and Taxation Code section 214, · 
subdivision (a)(l)? We hold that it can. 

· Background 

Revenue and Taxation Code section 214 (section 
214) sets forth the "welfare exemption" from 
property taxation. For the tax years in question. *217 
here, the section provided in pertinent part: "(a) 
Property used exclusively for religious, hospital, 
scientific, or charitable purposes .owned and operated 
by co=unity chests, funds, foundations or 
corporations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 
from taxation if: 

"(1) The owner is not .organized or operated for 
profit; provided, that in the case of hospitals, such 
organization shall not be deemed to be organized or 
operated for profit, if during the immediate preceding 
fiscal year the excess .... of operating revenues, 
exclusive \)f gifts, endowments and grants-in- aid, 
over operating expenses shall not h!lve exceeded a 
sum equivalent to . JO percent of such operating, 
expenses. As used herein, operating expenses shall 
include depreciation based on cost of replacement 
and amortization of, and interest on, indebtedness. 

"(2) No part of the net earnings of the.owner inures 
to the benefit of any private shareholder or 
individual. 

"(3) The property is used for the acti.ial operation of · 
the exempt activity, and ·do'es not e~ceed an amount . 
of property reasonably . necessary to the 
accomplishment of the exempt i:iurpose. 

"(4) The property is not used or operated by the 
owner or by any other person so as to benefit .any 
officer, trustee, director, shareholder, member, 
employee, contributor, or bondho.lder of the owner or 
operator, or any other persmi, through the di_stributio~ 
of profits, payment of excessive', charges . or 
compensations or the more advantageous pursuit of 
their business or profession. 

"(5) The property is not used by the owner or 
members thereof for fraternal or lodge purposes, or 
for social club purposes except where such use is 
clearly incidental to a primary religious, hospital, 
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scientific, or charitable purpose. · 

"(6) The property is irrevocably dedicated to 
religious, charitable, scientific, or hospital purposes 
and upon the liquidation, dissolution or abandorunent 
of the owner will not inure to the benefit of any 
private person except a fund; foundation or 
corporation organized . and operated for religious, 
hospital, scientific, or charitable purp·oses .... 

"The exemption provided for herein shall be known 
as the 'welfare exemption.' " *218 

Our concern centers on section 214, subdivision 
(a)(l) (hereafter, section 214Ca)(1)). [FNl] 

FNl Section 2 l 4(a)(J) was amended 
nonsubstantively .in 1989 and no'\V provides: 
"(a) Property used exclusively for religious, 
hospital, scientific, or charitable purposes 
owned and operated by community chests, 
funds, foundations or corporations organized 
and operated for religious, hospital, 
scientific, or charitable pw:poses is exempt 
from taxation if::(~ ] (1) The owner is not 
oi:ganized or operated for _profit However, 
in the case of 110spitals, the organization 
shall not. be deemed to be organized or 
operated for profit, if during the immediate 
preceding fiscal year the excess of operating 
revenues, exclusive of gifts, endowments 
and grants-iri-aid, over operating expenses 
has not exceeded a sum equivalent to 10 
percent of those operating expenses. As used 
herein, operating expenses .shall include 
depreciation based on cost .of replacement 
and . amortization . of, and interest on, 
ill,debtedness." (Stats. 1989, ch. 1292, § I.) 
In 1985,. the previously undesignated 
introductory paragraph of section 214 was 
lettered "(a)." (Stats. 1985, ch. 542, § 2, p. 
2026.) This change redesignated section 
ml as 214(a)(l), section 214(2) as 
214(a)(2), and so on. For the sake of 
simplicity we will use the terms "section 
2 l 4(a)( l)" "section 2 l 4(a)(2)" and the like 
when referring to the pre- or the post-1985 
section 214. 

County denied Rideout's applications for the welfare 
exemption for the tax years 1986-1987 and 1987-
1988. Rideout paid the taxes under protest and 
applied for a refund. After County denied the refund, 
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Rideout sued County. 

County contends that Rideout had excess revenues, 
under section 214. of 24 ·and 21 percent for the two 
years in question. Rideout concedes that its net 
operating revenues under section 214 exceeded 10 
percent in each of those two years. 

In summary judgment proceedings, the parties 
narrowed the issues to the single issue stated above 
and the trial court ruled in favor of Rideout. (!i) 
County argues that Rideout is automatically 
ineligible for the welfare exemption for the years in 
question because its net revenues exceeded the 10 
percent limitation . of section 214(a)(J ). Rideout 
counters that the 10 percent provision constitutes a 
"safe harbor" for nonprofit hospitals by, which the 
hospita.l can be deemed.to satisfy section 214(a)(!), 
but that a nonprofit hospital with revenues ()Ver 10 
percent can still meet the , con.dition . of section 
2 l 4(a)(l) by showing, pursuant to the general rule, 
that it is not organized or operated for profit. We 
conclude that Rideout's position is essentially correct. 

. Discussion 
G) The issue in this case presents a question of law 

that we colll?ider independently. (See *219Rudd v. 
California Casua/O!. Gen. Ins. Co,. (1990)° 219 
Cal.App.3d 948. 951-952 [268 Cal.Rptr .. 6241: Burke 
Concrete Accessories, Inc. v.' Superior ·Court (1970) 
8 Cal.App.3d 773, 774-775 [87 Cal.Rptr: iH9J.) 

All property in California is subject to· taxation 
unless exempted under federal· or California law. 
(Cal. Const., art. XIII,.§ . I; Rev. & .Tax. Code, § 

201; all further references to un_designated sections., 
are to the Revenue and Taxation Code unless . 
otherwise specified.) The constitutional basis for tile 
"welfare exemption" was . added. to . the California 
Constitution in 1944; as revised nonsubstantively iii 
1974, it now provides: ''The. Legislature may exempt 
from property taxation, in whole or in part: ,[~ ] ... 
Property used exclusively for religious, hospital, or 
charitable purposes and owned or held in tru~t by 
corporationi; or otlier entities (1) that are. organized 
and operating for those purposes, . (2)° thai are 
nonprofit, and (3) no part of whose net earnings 
inures to t_he benefit of any private shareholder or 
individual." (Cal. Const., art. Xl11, § · 4. subd. (b); 
formerly art. Xill. § I c.) The rationale for -the 
welfare exemption is that the exempt property is 
being used either to provide a government-like 
service or to accomplish some desired. social 
objective. (Ehrman & Flavin, Taxing Cal. Property 
(3d ed. 1989) Exempt Property, § 6.05, p. 9.) 
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Pursuant to this constitutional ·authorization, the 
Legislature in 1945 enacted section 214 and labeled 
that exemption the "welfare exemption." In ·this 
appeal, we ere asked tO interpret subdivision (a)(l) of 
section 214. 

Certain general pri;iciples guide our interpretation. 
(J) "Our function is to ascertain the intent of the 
Legislature so as to effectuate the purpose of the law. 
(CalifOrnia Teachers Assn. v. San Diego Community 
College Dist. (198 ll 28 Ca1.3d 692, 698 [l 70 
Cal.Rptr. 817. 621 P.2d 856).) To ascertain such 

· intent, courts turri first to the words of the statute 
itself (ibid.), and seek to give the words employed by 
the Legislature their usual and ordinary meaning. 
(Lunwen v. Deukmeiian Cl 988) 45 Cal.3d 727, 735 
[248 Cal.Rptr. 115. 755 P.2d 2991.) When 
interpreting·statutory'langliilge, we may neither insert 
language which has bee"n omitted nor ignore language 
which has beeri inBerted. (Code Ciy. Proc., § 1858.) 
The language must be construed in the context of the 
statutory framework as a whole, keeping in mirid the 
policies and purposes of the statute (West Pico 
Furniture Ca. v. Pacific Finance Loans (1970) 2 
Cal.3d 594, 608 [86 Cal.Rptr: 793, 469 P.2d 665]), 
and where possible the language should be read so as 
to conform to the spirit of the enactment. (Lungren '" 
Deukmejian supra. 45.Cal.3d at p. 735.)'' (Rudd v. 
CalifOrnia Casualtv,,·oen. · Ins. Co.. supra. 219 
Cal.App.3d at p. 952.) If the statute is ambiguous or 
uncertain, courts employ various rules of construction 
to assist in the interpretation. (See 58 Cal.Jur.3d. 
Statutes.§§ 82-ill, *220 ·pp. 430-508.) (i) Finally, 
"[t)he · welfare exemption, like all tax exemption 
statutes, is to be strictly c611Strued to the end that the 
exemption allowed is not extendeii beyond the plain 
meaning of the· language employed. However, the 
rule of strict construction does not mean· that the 
narrowest possible interpretation be given; '· "strict 
construction niust still be a reasonable cci11Structicin.'' ' 
(Cedars o(Lebanon Hosp. v. Coynty o(L.A. (1950) 
35 Cal.2d 729. 734- 73 5 [221 P .2d 3 J, 15 A.L:R.2d 
1045); En.glish v. County of Alameda 0977) 70 
Cal.App.3d 226, 234 [138 Cal.Rptr. 634D" 
(Peninsula Covenant Church v. County a(San Mateo 
(! 979) 94 Ca\.App.3d 3 82, 392 [ 156 C~l.Rptr. 4311.) 

U.ll) We therefore first consider the language of 
section 214(a)(\), which stated at the relevant times 
herein: "(a) Property used exclusively for religious, 
hospital, scientific, or charitable purposes owned and 
operated by community chests, funds, foundationB or 
corporations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 
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from taxation if: [~ ) (1) The owner is not organized 
or operated for profit; provided, that in the case of 
hospitals, such organization shall not be deemed to be 
organized or operated for profit, if during the 
immediate preceding fiscal . year the excess of 
operating revenues, exclusive of gifts, endowments 
and grants-in-aid, over operating exPenses shall not 
have exceeded a sum eqliivii.lent to 10 percent of such 
operating exPenBes. AS used herein, operating 
expenses shall include "depr.eciation based on cost of 
replacement and amortization of, and interest on, 
indebtedness." (See fn. 1, ante.) 

As we immediately see, the proviso presents 
somewhat of a "knotty" problem, being cast as a 
double negative-if revenues did not exceed 10 
percent, the hospital shall not be deemed to be 
organized or operated for profit. [FN2) Under the 
language of section 2 l 4(a)(l), the Legislature did not 
automatically exclude nonprofit hospitals earning 
more than I 0 percent surplus revenues from the 
welfare exemption. The proviso does not address this 
situation cin its face; it concerns only the hospital 
earning l 0 percent or under. In fact, the automatic 
exclusfon would . have been a simple matter to 
accomplish-a mere untying of the two "knotii" from 
the proviso would have done it. We note thatin other 
sections of the Revenue and Taitation Code, when the 
Legislature wishes to exclude· certaii:I entities from a 
taxation exemption it can do so in clear terms. (See, 
e.g., § 201.2, subd: (c): "(c) This section shall not be 
construed to exempt any profit- malci.ng organization 
or concessionaire from any property tax, ... ") *221 

FN2 Of course, if a hospital satisfies this 
proviso it must still actu.ally be nonprofit 
because the welfare exemption does not 
apply to profitniaking hospitals regardless of 
their earnings (Cal. Const., art. XIII. § 4, 
subd. (b )); moreover, to claim the 
exemption, the nonprofit hospital must 
satisfy all of the other conditions set forth in 
section 214(a) (i.e., subds. (2) thJ"ough (6)). 

Nevertheless, there is that double negative. Does that 
double negative make a positive? In other words, is 
the converse of the proviso to be implied-as County 
argues-so that a hospital which exceeded the 10 
percent figure is deemed unable to satisfy section 
2 l4(a)Cl)? These questions raise ambiguities that call -
for the employment of certain rules of construction. 

(~) A fundamental rule of construction .is that we 

Copr. © Bancroft-Whitney and West Group 1998 

222 



8 Cal.App.4th 214 
8 Cal.App.4th 214, IO Cal.Rptr.2d 141 
(Cite as: 8 Cal.App.4th 214) 

must assume the Legislature knew what it was saying 
and meant what it said. (Blew v. Horner Cl 986) 187 
Cal.App.3d 1380. 1388.[232 Cal.Rotr. 6601: Tracy v. 
MuniC:ipal Court (1978) 22 Cal.3d 760, 764. [150 
Cal.Rptr. 78.5. 587 P.2d 2271; Rich v. State Board of 
Optometry (19651 235 Cal.App.2d 591. 604 ~ 
Cal.Rptr. 512).) In relatt;d fashion, 9ourts wiH not 
presume an intent to legislate by implication. (People 
v. · Welch (1971) 20 Cal.App.3d 997 .. 1002 [.2l!. 
Cal.Rptr. 1131; First M E. Church v. Los Angeles 
Co. (1928) 204 Cal. 201. 204 [267 P. 703).).County 
has constructed section 214 on a foundation of 
implication which does not fare well under the 
weight of these rules. 

i'.' 

Another important rule is that when the Le·gi~lature 
bas expressly declared its intent, the courts rims! 
accept that declaration. (Tvrone v. Kelle11 Jl 973) 9 
Cal.3d I. 11 [I 06 Cal.Rptr. 761. 507 P .2d 651: see 
Ca/l[ornia Assn. of Pzycholow Provider~· .v. Rank 
(1990). 51 Cal.3d I. 15 [270 Cal.Rptr. 796. 793 P.2d 
ill (lf) Here, the application of this rule requires us 
to consider section 214's legislative history. (See it 
Cal.3d at pp. 14- 16.) · 

As originally enacted in 1945, section 214 d.id not 
contain the proviso found in subdivision (a)(l), and 
the condition stated by subdivision (a)(3) was 
different. The section originally read in pertinent part 
as follows: "[a] Property used exclusively for 
religious, hospital, scientific, or charitable. purposes 
owned and operated. by community chests, funds, 
foundations or corporations organized and operated 
for religious, hospital, scientific, or charitable 
purposes is exempt from taxation if: 

"(!) The owner is not organized or operated for 
profit; 

"(2) No part of the net earnings of the owner inures 
to the benefit of any private shareholder or 
individual; 

"(3) Tbe property is not used or operated by the 
owner or by any other person for profit regardless of 
the purposes to which the profit is devoted; ... " (Stats. 
1945, ch. 241, § l, p. 706.) 

In Suiter Hospital v. Citv o[Sacramento 0952) 39 
Cal.2d 33 [244 P.2d 390], the California Supreme 
Court was asked whether a nonprofit hospital' *222 
which had deliberately earned an 8 percent surplus of 
income over expenses to be used for debt retirement 
and facility expansion could qualify for the welfare 
exemption of section 2 I 4. Relying on subdivision 
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(a)(3) as ~lated above, the court said no. (39 Ca!.2d at 
pp. 39-41.) The court acknowledged that its holding 
made it difficult for modem hospitals to oper~te in a 
financially sound miinner to reduce indebtedness and 
expand their facilities, but said that matter should be 
addressed. to the Legislature rather than the courts 
because subdivision (a)(3) compelled the court's 
holding. (39 Ca1.2d at pp. 40-41.) 

Responding to . the. challenge raised by the Sutter 
decision, the Legislature in 1953 ·amended. section 
214. (Stats. 1953, ch. 730, § 1-4, PP.: 1994-19~6; 
Christ. The Good Shepherd Lutheran .Church v. 
Mathiesen Cl 978) - 81 Cal.App.3d 355, 365. [146 
Cal.Rptr. 32112 TJµs,amendrnent was proposed in 
Assembly Bill No. 1023 (A.B. 1023). As originally 
introduced, A.B. 1023 rewrote subdivision (a)(3) to 
require simply that the property be ,;used for the 
actual operation of the exempt activity," arid 
contained an urgency clause setting fortb the 
Legislature's intent as follows: . "This act is an 
urgency measure necessary for the immediate 
preservation of the public .peace, health o_r safety 
within ¢e meaning of Article ry.of.the Constitution, 
and shall go into inuµediate . effect. The facts 
constituting such necessity a.re: Continuously since 
the adoption of the 'welfare exemption' it has been 
understood by the administrators of the law, as· well 
as by the public generally, that it was the purpose and 
the intent of Legislature in . the. · adoption of 
subdivision [a](3) of Section 214 of the Revenue.and. 
Taxation Code to disqualify for tax exemption any 
property of a tax exempt organization which .was not 
used for the actual operation of.the exempt activity, 
but that such organization could rightfully use the 
income from the propeity devoted . to the exempt 
activity for the purposes o.f debt retirement, 
expansion · of plant and facilities or reserve for 
operating contingencies without. losing the tax 
exemptstatus ofits·property. 

"Recently, doubt bas been cast upon the foregoing 
interpretation by a decision- of the State ~upreme 
Court involving the tax exemption of a hospital. This 
decision was broad in its application and has caused 
the po~.tpo,nement or actual abandolllllen\ of plans. for. 
urgently needed hospital .cons.truction and e)Cpansion 
at a time when there are insufficient ~9spital facilities 
in this State to properly care for the health .needs of 
its citizen.s, and virtually no surplus facilities for use 
in case of serious epidemic or disaster. This 
Legislature has recognized that in addition to gifts 
and bequests the traditional method for. the financcing 
of the expansion and construction of voluntary 
religious and community nonprofit hospital facilities 
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is through the use of receipts from the· actual 
operating facilities. In its decision the Supreme Court· 
indicated that this was a matter for legislative 
clarification. *223 

"It has never been the intention of the Legislattiie 
that the property of nonprofit religious, hospital or 
charitable organizations otherwise qualifying for the 
welfare exemption sh.ould be denied exemption if the 
income from the actual operation of the property for · 
the exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for- operatirig' ccintingencies, it having been 
the intent of the Legislature in adopting subsection 
[a)(3) of Se'ction 214 to deny exemption to propeflY 
not used for exempt purposes even though the 
income from the property was used to support an 
exempt activity. · 

"Therefore, in order to clarify tbe legislative intent 
and to remove any 'doubt with respect to the status of 
property actually used for exempt purposes, it is 
necessary to amend subdivision [a](3) of Section 214 
of the Revenue and Taxation Code. It is essential that 
this be done ilt the earliest possible ·moment to avoid 
further delays in the construction and· expansion of 
needed hospital facilities." (Stats. 1953, ch. 730, § 4, 
pp. 1995-1996.) 

About thiee''inonths after .this urgency clause and 
amendment tO subdivision (a)(3) were proposed in. 
A.B. 1023,-A.B. 1023 was' amended to include the 
proviso in subdiviSion (a)(l) at issue here. (Stats. 
1953, ch. 730, § · l, p. 1994.)Thereafter, A.B. 1023-
with the urgency clause and the noted changes to 
subdivisions (a)(l) and (a)(3)-was enacted into law. 
(Stats. 1953, ch. 730, § l, pp. 19_94-1996.) 

In the urgency clause, the Legislature expressly 
stated its intent that a section 214 organization 
"could rightfully use the income from the property 
devoted to the exempt· activity for the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies without losing the 
tax exempt status of its property," and that "[i)t has 
never been the intention of'the Legislature that the 
property of nonprofit ... hospital ... organizations 
otherwise qualifying for the · welfare exemption 
should be denied exemption if the income from the 
actual operation of the property for the exempt 
activity be devoted to the purposes of debt retirement; 
expansion of plant and facilities' or reserve for 
operating contingencies, ... " (Stats. 1953, ch. 730, § 
4, PP' 1995-1996.) 

Page.6 

Where the Legislature bas expressly declared its 
intent, we uiiist accept that declaration. (Throne v. 
Kelley, suvra. 9 Cal.3d at p. 11: see California Assn. 
of Psychology Providers v. Rank. supra. 51 Cal.3d at 
~.) Pursuant to the legislative expression here, 
there is no limitation on earned revenue that 
automatically disqualifies a nonprofit hospital from 
obtaining the welfare exemption; the concern is 
whether that revenue is devoted to furthering the 
"224 exempt purpose by retiring debt, expanding 
facilities or saving for contingencies. [FN3] 

FN3 This is not to say that a nonprofit 
hospital can earn any amount above 10 
percent and still qualify for· the welfare 
exemption. The hospital must show that 
indeed it is not organized or operated for 
profit and that it meets all of the other 
conditions in section 214. One of these other 
conditions, section 214 (a)(3), now 
mandates in pertinent part that the "property 
[be] used for the actual operation of the 
exempt activity, and .... not exceed an· 
amount of propeny reasonably necessary to 
the accomplishment of the exempt purpose." 
(Italics added.) ' 

It is true that the urgency clause containing the 
Legislature's expressed intent was made a part of 
A.B. 1023 before the proviso in section 2 \4(a)Cl) 
was added· to that bill, and that the clause refers to 
section 2 I 4Cal(3 ). Regardless of timing, however, 
both the section 214fa)CI) proviso and the urgency 
clause were enacted into law as part of A.B. 1023. 
(Stats.'1953, ch. 730, § § ], 4, pp. 1995-1996.) More 
importantly, the urgency clause focuses on the issues 
of tax exemptions for hospitals, the urgent need for 
hospital construction and explirision, and the ways of 
fmancing that construction and expansion for 
nonprofit hospitals. It is in this context-a context 
fundamentally implicated by a hospital earning above 
the 10 percent figure in section 214(a)(l)-that the 
Legislature declares "[i]t bas ne·ver been the intention 
of the Legislature that the property of nonprofit' ... 
hospital ... organizations otherwise qualifyirig for the 
welfare exemption should be denied exemption-if the 
income from the actual operation of the property for 
t11e exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies, ... " (Stats. 1953, 
ch. 730, § 4, p. 1996.) In a related vein, the reference 
in the urgency clause to section 2 I 4(a)(3) concerns 
the issue of how the use of income from exempted 

Copr. © Bancroft-Whitney and West Group 1998 

224 



8 Cal.App.4th 214 
8 Cal.App.4th 214, 10 CaLRptr.2d 141 
(Cite as: 8 Cal.App.4th 214) 

property affects welfare exemption eligibility; this 
issue is also fundamentally implicated in the context 
of a nonprofit hospital earning a surplus revenue 
greater than I 0 percent. 

County contends the section 214 (a)( I) proviso is 
rendered meaningless if interpreted to allow a 
nonprofit hospital that earns more than I 0 percent the 
welfare exemption; under such an interpretation, 
County maintains, it makes no difference whether a 
nonprofit hospital earns below or above the I 0 
percent figure-the exemption can be claimed in either 
instance. 

We think the JO percent figure in section 214(a)(l) is 
meaningful even if nonprofit hospitals that earn over 
that figure can still qualify for the welfare exemption. 
The 10 percent figure provides a clear guideline by 
which nonprofit hospitals can engage in sound 
financial practices to further the exempt activity 
without jeopardizing their tax exempt status, 
assuming they otherwise qualify for the welfare 
exemption. The proviso in *225section 214(a)fl) 
recognizes the complex financial and functional 
realities of the modem hospital operation, an 
operation that often requires deliberately designed 
surplus revenues to ensure adequate levels of service 
and resources. (See Sutter Hosoital v. City of 
Sacramento. supra. 39 Cal.2d at pp. 36, 39- 40; see 
also St. Francis. Hosp. v. Ci/JI & Counn1 o( S. F. 
(1955) 137 Cal.App.2d 321. 323-326 [290 P.2d 2751; 
Cedars of Lebanon Hosp. v. County of!.. A. ( 1950) 
35 Ca1.2d 729 735- 736 [221 P.2d 31, 15 A.L.R.2d 
l.1l.:WJ. 

The modem hospital is an extremely complex entity
essentially, it is a minicity. (See Cedars o(Lebanon 
Hosp. v. County o(L. A .. supra. 35 Cal.2d at pp. 735-
745 .) A modern hospital generates significant 
revenue but spends considerable amounts for labor, 
equipment, facilities and capital outlay; large and 
complex annual budgets are commonplace in this 
setting. (See St. Francis Hosp. v. City & County o(S. 
F .. supra. 13 7 Cal.App.2d at p. 325 .) And in this 
setting, a surplus might be accidental rather than 
designed; or a particular surplus might be designed 
but the fate of fortuity intervenes and the budget 
forecasters have sleepless nights. (Ibid.) 

Recall, section 214 was amended in light of the 
Sul/er Hospital court's request for legislative 
intervention after the court acknowledged ·that its 
holding made it difficult for modern hospitals to 
operate in a financially sound manner to reduce 
indebtedness and expand their facilities. In that case, 
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the nonprofit hospital purposely earned surplus 
revenue to retire its debt and expand its facilities. (39 
Cal.2d at pp. 36. 40.) Accordingly, § 214(a)(l) 
provides a clear guideline by which nonprofit 
hospitals cart deliberately design surplus revenues 
and not risk losing their tax exempt status (provided 
the other conditions of section 214 are satisfied and 
the revenues are used for proper purposes). 

The very complexity just described and recognized 
in the cited cases runs counter to an interpretation 
that an earned surplus revenue above 10 percent 
automatically disqualifies a nonprofit hospital from 
the welfare· exemption. To say, as County does with 
its interpretation of automatic ineligibility, that a 
nonprofit hospital which earned 10 percent is eligible 
for the exemption while the nonprofit hospital which 
earned I 0.0 I percent is automatically excluded from 
it, is to say that these complex realities are irrelevant. 

Rather, the nonprofit hospital earning over 10 
percent is outside the clear guideline offered by 
section 214(a)( I) and thereby subject to an increased 
scrutiny by tax authorities and an increased burden in 
showing it is not organized or operated for profit. 
Such a nonprofit hospital is no longer "deemed" to 
meet the condition of section 214(a)(I). In short, the 
proviso of *226 section 2 l 4(a)(I) provides no 
protection for the nonprofit hospital earning over I 0 
percent; that hospital must prove it is not organized 
or operated for profit ·under the general rule of section 
214(a)(l). Contrary to County's argument, therefore, 
the section 214(a)(l) .1.Q percent proviso is 
meaningful even if not construed as a point of 
automatic disqualification. 

County also relies 011 a 1954 opinion of the Attorney 
General and a 1967 opinion from the First District. 
The Attorney General's opinion considered whether 
the 1953 amendments to subdivisions (a)(!) and 
(a)(3) of section 214 were valid and effective in a 
general sense. (Welfare Exemptions, 23 
Ops.Cal.Atty.Gen. 136 (1954).) In passing, the 
Attorney General noted that ''.(t]he Legislature might 
well determine that hospitals as distinguished from 
other organizations entitled to the welfare exemption 
usually operate on a schedule of rates more 
comparable to a schedule of rates by a commercial 
organization and therefore their net earnings should 
be restricted in order for them to have the benefit of 

. the welfare exemption (see Sutter Hospilal case pp.· 
39-40)." (Id. at p. 139.) The First District opinion-San 
Francisco Boys' Club, Inc. v. County o(Mendocino 
Cl 9671 254 Cal.App.2d 548 [62 Cal. Rptr. 2941· 
involved profitmaking logging. operations on land 

Copr. © Bancroft-Whitney and West Group 1998 

225 



8 Cal.App.4th 214 
8 Cal.App.4th 214, 10 Cal.Rptr.2d 141 
(Cite as: 8 Cal.App.4th 214) 

owned by and used for a nonprofit, charitable club 
for boys~ Referring to the section 2 J 4Ca)(l) proviso at 
issue here, . tlie court .noted that .. "the Legislature 
amended section 214 to pernrit nonprofit hospitals to 
have excess operating revenues in a suin equivalent 
to 10 percent of operating expenses." (254 
Cal.App.2d at p. 557.) 

Against the Attorney General's passing reference of 
1954 and the First District's dicta of 1967 stands an 
Attorney General opiriion from 1988 on the identical 
issue in this case. (Welfare'Exeniption Qualification,· 
71 Ops.Cal.Atty.Gen; 106 (1988);) In fact,· it was 
County that requested this 1988 opinion .. In that" 
opinion, .the Attorney General corlcltided :<that "[a) 
non-profithospital· which had earned suiplus revenue·" 
in excess of ten :p·ercent during the preceding fiscal 
year niight still qualify for. theo:'welfare exempfiori' 
from taxation under section.214 .ofthe Revenue and 
Taxation Code." (Id. at p. 107.) Although it was not 
used as pivotal support,. the 1954 Attorney General 
opinion was cited t'wice in the 1988 opinion. (Id. at p. 
112.) [FN4] ' 

FN4 County also relies on cryptic1 passages 
in ·certain letters •Written .. in· 1953 ·to then• 
Governor Earl_ W11rrenV::The5e ·letters were 
from the attome}r,for the California Hospital-· 
Association, which ·sponsored A.B;' 1023, . · 
and from the Attorney General. In deciding 
whether to sign· .A.·B, 1023 amending 
subdivisions .(a)(l) and. (a)(3), Governor· 
Warren requested the views of these·· two·· 
entities. These unpublished and informal 
expressions to the Governor-especially the 
letter from the ·hospital association attorney
are· not the type:of' extrinsic aids·that courts 
can meaningfully • us·e "::in -discerning 
legislative intent. · (See ·.ss.·. ·cal.JUi'.3d .. 
Statutes,§ § 160·.ln, pp. 558-5820) 

The First District's opinion• in San· Francisco Boys' 
Club concerned an issue relating to a charitable social 
organization rather· than a hospital. For *227 -.that 
reason, the analysis, there is not gertnane to the 
hospital"specific provision before . us. (§,· · lQ) . 
AJth'ough opinions of-the-Attorney.General, while not 
binding, are entitled to great weight (Napa' Valley 
Educators! Assn. ·11. Napa..Valley Unified School Dist. 
(1987) 194 CaLApp,3d243; 251 (239 CaJ;Rptr, 3951; 
Henderson !V, Board- .of Education (1978) 78 
Ca\;App.3d 875. 883 H44 CaLRpti>.568)); it is 
unclear how to apply '·this. ·principle to the two 
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published Attorney General' Opllllons noted above. 
This jirinciple applies beca\lse the Legislatilre is 
preilililied to know of the Attorney·Gerierill's fohnal 
interpretation of the statute. (!bi&) But the tWo 
Attorney General opinions seem to be at odds. And 
while thti'" 1954 opinion is a 'ccinteinporaneciu$ 
constrllction of !orig duration, the. 1988 cipiniciri 
involves the ideritic8.l is.foe' in' this case and the 
Legislatrire · amen_ded section · 214Ca)(l) 
nonsubStiliitively abolit one arid one- half Yeilis after· 
the 1988 opiriicin was published. (Welfare EXemptii:in 
Qualification, supra, 71 ·ops.Ca!:Atty.Geri.. 106; 
Stats. 1989, ch. 1292, § 1.) So we return, as we must, 
to the words used by the Legislature in the statute and 
in the urgency clause's dec!a_ratioifo'finten[ ' 

That return" also; p'rovides the' answer tii Cowify's 
final argument. Coiinty argues that its interpretation . 

- of the 10 percent figure in section 214 as a point' of 
automatic irieligibilify'is supported by the language iii 
section ·214(a)(l) that qualifies ·the tehns ''operating 
revenues" arid "operating· expenses".'' Under· section 
214Ca)fl), gifu, · eiiti6Wffierits and ·grants-i.D.-aid are 
excluded from ' "ilpeie:tlng ' revenues".' 'while 
depreciation based 'oii ·cost of replacement and 
amomzation of,- arid interest on, . iridebtednes"s 'are' 
included iii "operatiiig expenses:''' Basically; Count)' 
argues that the. IIegi)Jlatute·~.!las'· provided certain 
financial advantages ifor facilicyiilnprovemeil.t, ·debt 
retirement and -l'lonoperating· revdnue'ii in seetioii 
214CallU, thereby iiitendihg to place a cap on what 
nonprofit. hospitals can earn for welfare•" exemption 
eligibility. · · · · 

The problem with this argument is that it is difficult 
to define autcimatic'irieligibilify in a more roundabout 
way. thari that sugge~ted ·bY Ooutity's interptetatloiic• If 
the section 2i4fo)(I)' pr6viS0 accouilts''favorably to 
nonprofit h6spitals for all of the uses of riet'eamings 
that do not defeat·-welfare exemption:eligibilify, why 

. did the Legislature inciude that "double negative? In. 
such a situation:, the proviso would·be tililcir~rilade'for 
dispensing witli the double·. negative becatise the 
statute has the·soilnd-financial management practices 
and the allowed uses for net earillngs bliilf-ilito iL- Brit 
the section 214(a)(l) proviso, by its teinis; applies' 
only to th~' nonprofit•. hospital whose operating 
revenues have no/ exceeded ·10 percent of operating 
expenses; in that situation, the proviso deems the 
nonp'rofit hospital in compliance with section 
214(a)Cl). The proviso, by its_terms, _does· not cover 
the nonprofit *228 ho6pital which has earned over 10 
percent; in that- situation, the nonprofit hil6pital must 
show it is not organized or operated for profit. A:iid 
the Legislatute stated in the urgency clause that it hali 
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never been tbe Legislature's intent "that tbe property 
of nonprofit ... hospital ... organizations otherwise 
qualifying for the welfare exemption should be 
denied . exemption if the . income from the actual 
operation of the property for the exempt activity be 
devoted to the purposes of debt retirement, expansion 
of plant and facilities or reserve for operating 
contingencies .... " 

Nor does our constructi6n' of section 214Ca)CI) 
violate the rule of strict construction by extending the 
tax exemption allowed beyond the plain meaning of 
the language employed. (Peninsula Covenant Church 
v. County of San Mateo, suora, 94 Cal.App.3d ai p. ' 
392.f If we have attempted to do anything in this 
opinion, we have attempted to adhere to the plain 
meaning of the language employed in section 
2 I 4(a)Cll. · · 

For all of these reasons, we conclude that a nonprofit 
hospital tliat earned surplus reveriue in excess of' 10 
percent during the relevant fi~cal year· can · · 1iti11· 
qualify' for the "welfare exemption" from tax'ation 
under section 214. [FN5] · 

'( 

... FN5 Our opfuion and conciusion are limited·· 
to thiS single qu,estion of law. Accordingly; 

' we' express no views on' whether :Rideout 
actually was Of WaS noi' organized Or 
operated for profit or whether Rideout can 
obtain the welfare exemption for the specific 
years in 'q·uestion, aside from concluding that 
earnings in excess of 10 percent do not 
auloinatically disqualify Rideout from the 
exemption. 

Disposition 
The judgment 'is affirmed. Each party to bear itS'own 

costs on appeal. 

Sparks, Acting P. J., and Nicholson, J., concurred. 

A petition for a rehearuig was denied August 17, 
1992. *229 

Cal.App.3.Dist.,1992. 

Rideout Hosp. Foundation, Inc. v. County of Yuba 

END OF DOCUMENT 
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ALFRED K. WEISS et al., Appellants, 
v. 

STATE BOARD OF EQUALIZATION et al., 
Respondents. 

L.A. No. 22697. 

Supreme Court of California 

Apr. 28, 1953. 

HEADNOTES 

(l) Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. 
In exercising power which State Board of 

Equalization has under Const., art. XX, § 22, to 
deny, in its discretion, "any specific liquor license if 
it shall determine for good cause that the granting ... 
of such license would be contrary to public welfare or 
morals," the board performs a· quasi judicial function 
similar to local administrative agencies. 

See Cal.Jur.2d, Alcoholic Beverages, § 25 et seq.; 
Am.Jur., Intoxicating Liquors, § 121. 

GD Licenses § 32--Application. 
Under appropriate circumstances, the same rules 

apply to determination of an application for a license 
as those for its revocation. 

(J) Intoxicating Liquors § 9.4--Licenses.-Discretion 
of Board. 
The discretion of the State Board of Equalization to 
deny or revoke a liquor license is not absolute but 
must be exercised in accordance with the law, and the 
provision that it may revoke or deny a license "for 
good cause" necessarily implies that its decision 
should be based on sufficient evidence and that it 
should not act arbitrarily in determining what is 
contrary to public welfare or morals. 

(i) Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. 
3While the State Board of Equalization may refuse 
an on-sale liquor license if the premises are in the 
immediate vicinity of a school (Alcoholic Beverage 
Control Act, § 13), the absence of such a provision 
or regulation by the board as to off-sale licenses does 
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not preclude it from making proximity of the 
premises to a school *773 . an adequate basis for 
denying an off-sale license as being inimical to 
public morals and welfare. 

(2) Intoxicating Liquors § 9.4--Licenses-·Discretion 
of Board. · 
It is not unreasonable for the State Board of 
Equalization to decide that public welfare and morals 
would be jeopar4ized by the granting .of an off-sale 
liquor Vcense within 80 feet of some of the buildings 
on a school gr~mnd. 

(fil Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. 
Denial of an application.for an off-sale license to sell 
beer and wine at a store. conducting a grocery and 
delicatessen business across the street from hlgh 
school grourids ·is not iirb.iirary because there are 
other liquor licenses operating in the vicinity of the 
school, where all of them, except a drugstore, are at 
such a distance from the school that it cannot be said 
the boarµ acted arbitrarily, and where, in any event, 
the mere fact th~t the b.oard may have erroneously 
granted licenses to ~~.'used near the scho9lin the past 
does not make it i;nandatory for the board to continue 
its error and grant any subsequent applica¥an. 

(1) Iritoxicating Liquors § 9.4-Licens,e~--Discretion 
of Board. 
Denial of an application for an off-sale license to sell 
beer and wine at a stare across the street from high 
school grow1ds is not arbitrary because the 
neighborhood is predominantly Jewish and applicants 
intend to sell wine to customers. of the Jewish faith 
for sacramental, Pl,ll"]lOses,. especially where there is 
no showing that wine for this purpose could not be 
conveniently obtained elsewhere. 

SUMMARY 

APPEAL from a judgment.,of the Superior Court of 
Los Angeles County. Frank G.' Swain, Judge. 
Affirmed. 

Proceeding in mandamus to compel State Board of 
Equalization to issue. an off-sale liquor license. 
Judgment denying writ affirmed. 

COUNSEL 
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Riedman & Silverberg and Milton H. Silverberg for 
Appellants. · 

Edmund G. Brown, Attorney General, and Howard 
S. Goldin, Deput)' Attorney General, for 
Respondents. 

CARTER,J. 

Plaintiffs brought mandamils proceedings in the 
superior court to review the refusal of defendant, 

. State Board of Equalization, to issue them an off
sale beer and wine license at their premises and to 
compel the issuance cif such a license. The court gave' 
judgment for the.board and plaintiffs appeal. *774 

Plaintiffs filed their application with the board for an 
off-sale beer and wine license (a license to sell those 
beverages tci · be · consumed elsewhere than on the 
premises) at their premises where they conducted a 
grocery and delicatessen business. After a hearing the 
board denied the. application on the grounds that the 
issuance of the license would be contrarji to the 
"public welfare and morals" because of the proximity 
of the premises to a school. 

Acccirdmg to the eviden~e before the board, the area 
concerned is in Los Angeles. The school is located in 
the block · bordered ori the south by Rosewood 
Avenue, ori the west by Faii'fax Avenue, and on the 
north by Melrose Avenue-an 80-foot street runnfug 
east and west parallel to Rosewood and a block north 
therefrom. The school grounds are enclosed by a 
fence, the gates of which· are kept locked·most of the 
time. Plaintiffs' premises for which the license is 
sought are west across Fairfax; lin 80-foot street, and 
on the comer of Fairfax and Rosewood: The area on 
the w·est side of Fairfri, both north and south from 
Rosewood, arid on the east side of Fairfax south froin 
Rosewood, is a business aisirlct. The balance of the 
area in the vicinity is residential. The school is a high 
school. The portion along Rosewood is an athletic 
field with the exception of buildings on the corner"'Of 
Fairfax anci Rosewood across Fairfax from plaintiffs' 
premises. Those buildmgs are used for RO.T.C. The 
main buildings of the· school are on Fairfax south of 
Melrose. There are gates along the Fairfax and 
Rosewood sides of the· school but they are kept 
locked most of the time. There are other· premises ii1 
the vicinity having liquor licenses. There are five ori 
the west side of Fairfax in ibe blo.ck south of 
Rosewood and one on the 'east side cif Fairfax about 
three-fourths of a block south ·of Rosewood. North 
across Melrose and at the corner of Melrose and 
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Fairfax is a drugstore which has an off-sale license. 
That place is 80 feet from the northwest comer of the 
school property as Melrose is 80 feet wide and 
plaintiffs' premises are 80 feet from the southwest 
corner of the school property, It does not appear 
when ariy of the licenses· were issued, with reference 
to the existence of the school or otherwise. Nor does 
it appear· what the distance is between the licensed 
drugstore and any school buildings aS distinguished 
from school grounds. The licenses on Fairfax Avenue 
are all farther away from the school than plamtiffs' 
premises. 

Plaintiffs contend that the action of the board ii1 
denying them a license is arbitrary and unreasonable 
and they particularly *775 poinfto the other licenses 
now outstandfug on premises as near as or not much 
farther from the schoo 1. 

The board has the power "in its discretion, to deny ... 
any specific liquor' license if it shall deterinfue for 
good cause that the grantii1g ... of such license would 
be contrary to public welfare or morals." (Cal. Const., 
art. ·XX, §. 22.) (l) In exercising that power it 
performs a quasi ·judicial function similar to local 
administrative 'agencies. (Covert v. State Board o( 
Equalizatioii. · 29 Cal.2d · 125 [173 P.2d '545); 
Revnolds v. State Board of Equalization. 29 Cal.2d 
ill [173 P.2d 551.'174 P.2d 41; Sioumen v: Reilly, 37 
Cal.2d 713 [234 P.2d 9691.) (£) Under appropriate 
circwns1ances, such as we have here, the same rules 
apply to the deterinination of an application for a 
license as those for·· the revocation of a license. 
(Fascination.· Inc. v. 'Hoover. 39 Cal.2d 260 [246 
P.2d 6561: Alcoholic Beverage Control Act, § 39; 

. Stats. 1935, p. 1123,-as amended.) Qj In making its . 
decision "The board's discretion ... however, is not 
absolute but must be exercised ii1 accordance with the 
law, and the provision that it may revoke [or deny] a 
license 'for good cause' "necessarily implies that its 
decisions should be based ori suffiCient evidence and 
thaf it should not act arbitrarily in determining what 
is contrary to public welfare or morals." (Stoumen v:· 
Rei/Iv. supra, 37 Cal.2d 713. 717.) 

W Applymg those rules to this case, it is pertinent to 
observe that while the board may refuse an on-sale 
license if the premises are ii1 the mediate vicinity 
of a school (Alcoholic Beverage Control Act, supra, 
§ 13) there is no such provision or regulation by the 
board as· to off-sale licenses. Nevertheless, proximity 
of tbe licensed premises to a school may supply an 
adequate basiS for denial of a license as being 
inimical to public morals and welfare. (See A ltadena 
Cammunitv Church v. State Board o( Equa/izati01i. 
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I 09 Cal.App.2d 99 (240 P .2d 3221; State v. Citv of 
Racine. 220 Wis. 490 (264 N.W. 4901: Ex parte 
Velasco. (Tex.Civ.App.) 225 S.W. 2d 921; Harrison 
v. People, 222 Ill. 150 [78 N.E. 52].) 

The question is, therefore, whether the board acted 
arbitrarily in denying the application for the license 
on the ground of the proximity of the premises to the 
school. Ne> question is . raised as. to the personal 
qualifications of the applicants. (2) We cannot say, 
however, that it was unreasonable for the board to 
decide that public welfare and morals would be 
jeopardized by the granting of an off-sale license at 
premises "776 within 80 feet of some o{ the 
buildings on a s.chool ground. As has been seen, a 
liquor license may be refused when the premises, 
where it is to be used, are in the vicinity of a school. 
While there may not be as much probability that an 
off-sale license in such a place would be as 
detrimental as an on-sale license, yet ~e believe a 
reasonable person could conclude that the sale of any 
liquor on such premises would adversely affect the 
public welfare and morals. 

(§) Plaintiffs argue, however, tba~ ass~ng the 
foregoing is true, the action of the board was 
arbitrary because there are other' liquor licensees 
operating in the vicinity. of the scho91. All of them, 
except the drugstore.at the nortp.east corner of Fairfax 
and Melrose, are at such a distance from the school 
that we cannot say the board act~d arbitrarily. It 
should be noted also that as to the drugstore,· while it 
is within 80 feet of a corner of the school grounds, it 
does not appear whether there w.ere any buildings 
near that corner, and as to all of the licensees, it does 
not appear when those licenses were granted with 
reference to the establishment of the school. 

Aside froni these. factors, plaintiffs' .argument comes 
down to the cont~ntion thai beca~e the board may 
have en·oneousiy granted iicenses to b~ used near the 
school in the past it must continue its error and grant 
plain_tiffs' applicatiOI). That problem · has been 
discussed: "Not only does due process permit 
omission of reasoned administrative opinions but it 
probably also permits substantial de'!iation from the 
principle of stare decisis. Like courts, agencies may 
overrule prior desisio!lS· or practices and may initiate 
new policy or law through adjudication. Perhaps the 
best authority for this observation is FCC v. WOKO 
[329 U.S. 223 (67 S.Ct. 213, 91 L.Ed. 204).J The 
Commission denied renewal of a broadcasting license 
because of misrepresentations made by tb'e licensee 
concerning ownership of its capital stock. Before the 
reviewing courts one of the principal arguments was 
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that comparable deceptions by other licensees had not 
been dealt with so severely. A unanimous Supreme 
Court easily rejected this argument: 'The mild 
measures to others and the apparently unannounced 
change of policy are considerations appropriate for 
the Commission in detennining whether its action in 
this case is too drastic, but we cannot say that the 
Commission is bound by anything that appears before 
us to deal with all cases at all times as it has dealt 
with some that seem comparable.' *777 In rejecting a 
similar argument that the SEC without warning had 
changed its policy so as to treat the complainant 
differently from others in similar circumstances, 
Judge Wyzanski said: 'Flexibility was not the least of 
the objectives sought by Congress in selecting 
administrative rather than judicial determination of 
the problems of security regulation. ... The 
administrator is expected to treat experience not as a 
jailer but as a teacher.' Chief Justice Vinson, speaking 
for a Court of Appeals, once de.clared: 'In the instant 
case, it seems to us there has been a departure frcirn 
the policy of the Commission expressed in the 
decided cases, but this is not a controlling factor upon 
the Commission.' Other similar authority is rather 
abundant. Possibly the outstanding decision tJi.e other 
way, unless the dissenting opinion in the second 
Chenery case is regarded as authority, is NLRB v. 
Mall Too/Co. [119 F.2d 700.) The Board in ordering 
back pay for employees wrongfully discharged had in 
the court's opinion departed .from its usual rule of 
ordering back pay only from time of filing charges, 
when filing of charges is· unreasonably delayed and 
no mitigating circumstances are shown. The Court, 
assuming unto itself the Board's power to find facts, 
said: 'We find in the. record no mitigating 
circumstances justifying the delay,' Then it m~dified 
the order on the ground .that 'Consistency in 
administrative rulings,· is .essential, for to adopt 
different standards for similar situations is to act 
arbitrariiy.' From the standpoint of an ideal system, 
one can hardly disagree with the court's remark. But 
from the standpoint of a workable system, per~aps 
the courts _ should not impose upon the agencies 
standards of consistency of action which the courts 
themselves customarily violate. Probably deliberate 
change in or deviatiol). from established 
administrative. policy should be .permitted so _long as 
the action is not arbitrary or unrea_sonable. This is the 
view of most courts." (Davis, Administrative Law, § 
168; see also Parker, Administrative Law, pp. 250-
253; 73 C.J.S., Public Administrative Bodies and 
Procedure, § 148; Cali!Ornia Emp. Com. v. Black
Foxe M Inst .. 43 Cal.App.2d Supp. 868 [110 P.2d 
ll2lJ Here the board was not acting arbitrarily if it 
did change its position because it may have 
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concluded that another license would be too many in 
the vicinity of the school. 

(1) The contention is also advanced that the 
neighborhood is predominantly Jewish and plaintiffs 
intend to sell wine to customers of the Jewish faith 
for sacramental purposes. We fail to see how that has 
any bearing on the issue. The wine *778 to be sold is 
an intoxicating beverage, the sale of which requires a 
license under the law. Furthermore, it cannot be said 
that wine for this purpose could not be conveniently 
obtained elsewhere. 

The judgment is affim1ed. 

Gibson, C. J., Shenk, J., Edmonds, J., Traynor, J., 
Schauer, J., and Spence, J., concurred. 

Appellants' petition for a rehearing was denied May 
21, 1953. 

Cal.,1953. 

Weiss v. State Bd. of Equalization 

END OF DOCUMENT 
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WHITCOMB HOTEL, iNc. (a Corporation) et al., 
Petitioners, 

v. 
CALIFORNIA EMPLOYMENT COMMISSION et 

al., Respondents; FERNANDO R. NIDOY et al., 
lnterveners and Respondents. 

S. F. No. 16854. 

Supreme Court of Califomia 

Aug. 18, 1944. 

HEADNOTES 

(l) Statutes § 180(2)--Construction--Executive or 
Departmental Constmction. 
The construction of a statute hy the officials charged 
with its administration must be given great weight, 
for their substantially contemporaneous expressions 
of opinion are highly relevant and material evidence 
of the probable general understanding of the times 
and of the opinions of men who probably were active 
in drafting the statute. 

See 23 Cal.Jur. 776; 15 Am.Jur. 309. 

CV Statutes § 180(2)--Construction~-Executive or 
Departmental Construction. 
An administrative officer may not make a rule or 
regulation that alters or enlarges the terms of a 
legislative enactment. · 

(J) Statutes § 180(2)--Construction--Executive or 
Departmental Construction. 
An erroneous administrative construction does not 

govern the interpretation of a statute, even though the 
statute is subsequently reenacted without change. 

(1) Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
The disqualification imposed on a claimant by 

Unemployment Insurance Act, § 56(b) (Stats. 1935, 
ch. 352, as amended; Deering's Gen. Laws, 1937, Act 
8780d), for refusing without good cause to accept 
suitable employment when offered to him, or failing 
to apply for such employment when notified by the 
district public employment office, is an absolute 
disqualification that necessarily . extends throughout 
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the period of his unemployment entailed by his 
refusal to accept suitable employment, and is 
terminated only by his subsequent employment. 

See 11 Cal.Jur. Ten-yenr Supp. (Pocket Part) 
"Unemployment Reserves and Social Security." 

(j.) Unemployment Relief--Disqualification-Refusal 
to Accept Suitable Employment. . 
One who refuses suitable employment without good 
cause is not involuntarily unemployed through no 
fault of his own. He has no claim to benefits either at 
the time of his refusal or at any subsequent time until 
he again brings himself within the Unemployment 
Insurance Act. *754 

(§) Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
Employment Commission Rule 56.1, which attempts 
to create a limitation as to the time a person may be 
disqualified for refusing . to accept suitable 
employment, conflicts with Unemployment Insurance 
Act, § 56(b), and is void. 

(1) Unemployment. Re!ief--Powers of Employment 
Commission--Adoption of Rules. 
The power given the Employment Commission by 
the Unemployment Insurance Act, § 90, to adopt 
rules and regulations is not a grant of legislative 
power, and in promulgating such rules the 
commission may not alter or amend the statute or 
enlarge or impair its scope. 

([) Unemployment Rel.ief--Remedies of Employer-· 
Mandamus. 
Inasmuch as the Unemployment Insurance Act, § 

67, provides that in certain cases payment of benefits 
shall be made irrespective of a subsequent appeal, the 
fact that such payment has been made does . not 
deprive an employer of the issuance of a writ of 
mandamus to compel the vacation of an award of 
benefits when he is entitled to such relief. 

SUMMARY 

PROCEEDING in mandamus to compel the 
California Employment Commission to vacate an 
award of unemployment benefits and to refrain from 
charging petitioners' accounts· with benefits paid. 
Writ granted. 
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COUNSEL 

Brobeck, Phleger & Harrison, Gregory A. 'Harrison 
and Richard Ernst for Petitioners. 

Robert W. Kenny, Attorney General, John J. Dailey, 
Deputy Attorney General, Forrest M. Hill, Gladstein, 
Grossman, Margolis & Sawyer, Ben Margolis, 
William Murrish, _Gladstein, Grossman, Sawyer & . 
Edises, Aubrey Grossman and Richard Gladstein for 
Respondents. 

Clarence. E. Todd ;µid Charles P. Scully as Amici 
Curiae on behalf of Respondents. · 

TRAYNOR,!. 

In this proceeding the operators of the Whitcomb 
Hotel and of the St: Francis Hotel in San Francisco 
seek a writ of mandamus to compel the California 

. Employment. Commission to set aside its order. 
granting unemployment insurance b.enefits to two of- . 
their former employees, Fernando. R. Nidoy and .. 
Betty Anderson, core~pori.dents in this action, and to 
restrain the commission from charging petitioners' 
accounts with benefits paid pursuant to *755 that 
order. Nidoy had been employed as a dishwasher at 
the Whitcomb Hotel,. and Betty A/lder~on as a maid 
at the St. Francis Hotel. Botb.los.t their employment 
but were. subsequently offered reen:ipioyment in .. 14eir 
usual occupations at tl:ie Whitcomb Hotel.. These 
offers .were made through, the . district public 
employment offic.e ancl, were \n ke_eping witl:i a policy 
adopted by the members of the Hote) ·Employers' 
Association of Sa1r Francisco, to which this hotel 
belonged, of offering available work to any. former 
employees who recently lost ilieir work· in the 
member hotels. The object .. of this. policy was to. 
stabilize employment, improve W()rking conditions, 
and minimize the members' unemployinent insurance 
contributions. Both claimants refused t() accept the 
proffered employment, whereupon the claims deputy 
of the commission ruled that . they were disqualified 
for benefits under section 56(b) of the California 
Unemployment Insurance Act (Stats. 1935, ch. 352, 
as amended; Deering's Gen. Laws; 1937, Act 8780d); · 
cin the ground that they bad refused to accept offers 
of suitable employment, but limited . their 
disqualification to four weeks in accord with the · 
commission's Rule 56.1. These decisions were 
affirmed by' the Appeals Bureau of the corrunission. 
The commission, ·however, reversed the rulings and 
awarded claimants benefits· for the full period of 
unemp~oyment on the ground that under the 
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collective bargaining contract in effect between the 
hotels and the unions, offers of employment could be· 
made only through the union. 

In its return to the writ, the commission concedes 
that it misinterpreted the 1 collective bargaining 
contract, that the agreement did not require all offers 
of employment to be made tl:irough the union, and 
that the . claimants are therefore subject to 
disqualification for refusing an ' offer of suitable 
employment without good cause. It alleges, however, 
that the maximum penalty for such refusal under tl:ie 
provisions of Rule 56.1, then in effect, was a four
week disqualification, and contends that it has.on its 
own motion removed all charges against the 
employers for such period. 

The sole issue on the merits of the case involves the 
validity of Rule 56.l, which limits to a specific 
period tl:ie disqualification imposed by section 56(b) 
of the act. Section 56 of the act, under which the 
claimants herein were admittedly .disqualified, *7S6 
provides !hat: "An individual is not eligible for 
benefits for unemployment, and no such benefit shall 
be payable to. him under any of the following 
conditions: ... (b) If without. good cause he has 
refused to accept suitable employment when offered 
to him; or failed to_ apply for suitable emplo)tment 
when notified by the District .·Public Empkiyment 
Office." Rule 56.1, as adopted by the commission and 
in effect at the time here in question, restated the 
statute and in addition provided that: "In pursuance of 
its authority to promulgate rules and regulations for 
the adininistration of the Act, the .Commission hereby 
provides that an individual shall be disqualified from 
receiving benefits if it finds that he bas failed or 
refused, without good. cause; either to apply for 
available, suitable work when so directed by a public 
employment office of the Department of 
Employment or to accept suitable work when offered 
by any employing unit or by any public employment 
office of said Department. Such disqualification shall 
continue for the week in which such failure or refusal· 
occurred, and_ for not more than three ·weeks which 
immediately follow such week as determined by the 
Commission according to ilie circumstances in each 
case." The validity of this rule depends upon'wbether 
the commi.ssion was empowered to adopt it, and if so, 
whether the rule is reasonable. 

The commission contends that in adopting Rule 56. l 
it exercised the power given it by section 90 of the 
act to adopt "rules and regulations which to it seem 
necessary and suitable to carry out the provisions of 
this act" (2 Deering's Gen. Laws, 1937, Act 8780d, § 
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90(a)): .In i\S . view section 56(b) is ambiguous 
because .. it .fails to specify a definite period of· 
disqualification, . ,T]Je commission contends that a . 
fixed period is essential to proper administration of 
the act and that its construction of the section should 
be given great weight by !be .court. It contends that in 
any event its interpretation of the act as embodied in 
Rule 56. l received the approval of the Legislature in 
1939 by the reel).acqnent of section 56(b) without 
change after Rule 56. l was already in effect. 

(l) The. construction of a statute by the officials· 
charged with its administration must be given great . 
weight, for tl)eir .. "substantially contemporaneous 
expressions o( opinion are *757 highly relevant and 
material evidence of . the probable general · 
understanding of the times and of the opinions of 
men who probably were active in the drafting of the 
statute." (White v. Winchester Country Club. 315 
U.S. 32, 41 [62 S.Ct. 425, 86.L.Ed. 6191; Fawcus 
Machine Co .. v. United Stales. 282 U.S. 375. 378 [51 
S.Ct. 144; 75 L.Ed. 3971; Riley v. Thompson. ·193 
Cal. 773. 7•78 [227 P. 772]; Counl)! ofLosAngeles v. 
Frisbie, 19 Cal.2d 634. 643 (122 P.2d 5261; Counl)! 
of Los Angeles v.Superior Court, 17 CaL2d 707, .712 
[112 P.2d, 101: .si;e, GJ"!swold, A Summary ,of the 
Regulationi Problem,. 54 Hary.L.Rev. 398, 405; 27 
Cal.L.Rev. 578; 23 Cal.Jur, . ·776.) When, an 
administrative interpretation is of long standing and 
has remained uniform;·. it ·is likely that numerous 
transactions, have. been entered· into in reliance 
thereon, and it could be invalidated only at the cost of 
major readjustments. and extensive litigation. 
(Helvering v. Grifflths. 318 U.S. 371. 403 [63 S.Ct. 
636. 87 L.Ed. 8431; United States v. Hill. 120 U.S. 
169. 182 (7 S.Ct. 510, 30 L.Ed. 6271: see Countv of 
Los Angeles v. Superior Court, 17 Cal.2d 707, 712 
[112 P.2d !OJ;· Hoyt v. Board of Civil Service 
Commissioners. 21 Cal.2d 399. 402 [132 P.2d 804].) 
Whatever the force of administrative construction, 
however, final responsibility for the interpretation of 
the Jaw rests with the courts. "At most administrative . 
practice is a weight in the scale, to be considered but 
not to be •.inevitably followed .... While we ~re of 
course bound to weigh seriously such rulings, they 
are never conclusive." CF. W. Woolworth Co. v. 
United States 91 F.2d 973. 976.) (6) An 
administrative officer may not make a rule or 
regulation that alters or enlarges the terms of a 
legislative enactment. (California ·Drive-In 
Restaurant Assn. v. Clark. 22 Cal.2d 287. 294 (140 
P.2d 657, 147 A.L.R. 10281; Bodinson Mfg. Co. v. 
California Emplovment Com.. 17 Cal.2d 32 L 326 
[ l 09 P,2d 9351; Boone v. Kinr:sbury 206 Cal. I 48, 
ill [273 P. 7971; Bank oUta/11 v. Johnson. 200 Cal. 
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lJ.l [251 P. ·7841; Hodge v. McCall. 185 Cal. 330. 
334 [197 P. 861; Manhattan General.Equipment Co. 
v. Commissioner of!nt. Rev .. 297 U.S. 129 [56 S.Ct. · 
397, 80 'L.Ed. 5281; Montgomen• v. Board of 
Administrolion, 34 Cal.Aoo.2d 514, 521 [93 P.2d 
l 046. 94 A.L.R. 61 O];} Q) Moreover, an erroneous 
administrative construction does not govern the. 
interpretation of a statute, even though the statute is 
subsequently reenacted. *758 · without change. 
(Biddle .v. Commissioner o[ internal Revenue, 302 
U.S. 573, 582 ' [58 S.Ct·. 379. 82 L.Ed. 43 ll; 
Houghton v. Pqvne. 194 U.S. 88 [24 S.Ct. ·590, 48 
L.Ed. 8881; Iselin v. United States. 27o·u.s .. 245,251 
[46 S.Ct. 248. 70 L.Ed. 5661; louisvi/le:&.N; R. Co, 
v. United Statesc 282 U.S. 740 . .]57 [51 S;Ct;.297. 75 
L.Ed. 6721; F. If· Woolworth Co: v, United Stales, 91 . 
F.2d 973. 976;.Pacific Greyhound lines.v.1.Johnson 
54 Cal.App.2d 297, 303 (129 .P.2d 321; see Helvering · 
v. Wilshire Oil Co .. 308 U.S. 90, 100 (60 S,Ct. 18, 84 
L.Ed. JOll; Helvering.v. Hallock. 309 U.S. 106. 119 
(60 S.Ct. 444, 84 .- L.Ed .. 604, 125 A.L.R. 1368): 
Federal Comm. Com. v. Columbia Broadcasting 
System, 311 U.S. 132, 137 !61 S.Ct. 152, 85 L.Ed. 
JUl; Feller, Addendum to the RegulatiOns Problem, 
54 Harv.L.Rev. 1311, and articles there cited.) 

In the present case ·Rule <56.1 was first adopted by 
the commission ·in 1938. It was amended twice to 
make minor changes in language, and· again in 1942 
to extend the. maximum period of disqualification to 
six weeks, . The commission's construction of section 
56(b) has. thus. been neither unif01m nor of long 
standing. Moreover, the section is not ambiguous, nor 
does it fail to iridicate" the extent of the 
disqualification: (1) The · disqualification imposed 
upon a claimant who without good cause "has refused 
to accept suitable 'employment 'when offered to him, 
or failed" to ·apply for suitable employment when 
notified by .the district public employment office" is 
an absolute diSqualification that necessarily extends 
throughout the period of his unemployment entailed 
by his refusal to accept suitable employment, and is 
terminated only by his subsequent employment. 
(Accord: 5 C.C.H. Unemployment Insurance Service 
35,100, par. 1965.04 [N.Y.App.Bd.Dec. 830"39, 
5/27/39].) The Unemployment Insurance Act was 
expressly intended to establish a system of 
unemployment insurance to provide benefits for 
"persons unemployed through no fault of their own, 
and to reduce involuntary unemployment. ... " (Stats. 
1939, ch: 564, § 2; Deering's Gen. Laws, 1939 
Supp., Act 8780d, § 1.) The public policy of the 
State as thus· declared by the · Legislature was 
intended as a guide to the interpretation and 
application of the act. (Ibid.) (2) One who refuses 
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suitable employment ~thout good cause is not 
involuntarily ·unemployed through no fault of his 
own. He has no' claim to benefits either at the time of · 
his refusal or at any subsequent time until he again . 
brings himself within *759. the provisions of the 
statute. (See I C.C.H. Unemployment Insurance 
Service 869, par. 1963.) Section 56(b) hi excluding 
absolutely from · benefitS those who without good 
cause have dei:nonstrated an ilnwillingness to work at 
suitable employment stands out in contrast to other 
sections · of the act that impose ·limited 
disqualifications. Thus, section 56(a) disqualifies a 
person who leflves his work because of a trade 
dispute for the p~riod during which he continues out 

· of worl' by .reason' of the fact that the trade dispute is 
still in active progress in the establishment in which 
he was employed; ,and other sections at the time in 
question disqualified for a fixed nl.!mber of .weeks 
persons discharged for misconduct, persons who left 
their work voluntarily, ·and those who made wilful 
misstatements .. (2 Deering's Gen. Laws, 1937, Act 
8780(d), § § 56(a), 55, 58(e); see, also, Stats. 1939, 
ch. 674, § 14; De_ering's Gen. Laws,-1939 Supp., Act 
8780d, § 58.) Had the Legislature . intended the · 
disqualification .imposed by section 56(b) to be 
similarly limited, it would have expressly so 
provided. (fil ·Rule 56. l, · which. attempts to create 
such a limitation by an administrative •ruling, 
conflicts with the statute and is void. '(Hodge :v, 
McCall, supra; Manhattan Genera/Equipment Co .. v. 
Commissioner of. Int.. Rev .. 297 U.S. 129 134 .[56 · 
S.Ct. 397. 80 L.Ed. 528]; .see Bodinson Mfg.' Co. v, 
California Employment Com.,' · 17 Ca!.2d 321. 326 
[109 P.2d 9351.l Even if the failure to limit the 
disqualification were an oversight on the part of the 
Legislature, the commission would have no power to · 
remedy the omission. (]J The power given it to adopt 
rules and regulations (§ 90) is not a granf of 
legislative power. (see '40 Columb. L. Rev. 252;: cf. 
Deering's Gen. Laws, 1939 Supp., Act. 8780(d), ·§ 
58(b)) and in promulgating such rules it may not alter 
or amend the statute or enlarge or impair its scope .. 
(Hodge v. McCall, supra; Bank ofJta/y v Johnson, 
200 Cal. L 21 · [251 P. 7841; Manhattan General 
Equipment Ca. v. Commissioner of Int. Rev., supra; 
Koshlond v .. Helvering. 298 U.S. 441 [56 S.Ct. 767. 
80 L.Ed. 1268, 105 A.L.R. 7561; Iselin v. United. 
States, supra.) ·Since the commission was without· 
power ·to adopt Rule 56.1, it is unnecessary to 
consider whether, if given such power; the provisions 
of the rule were reasonable. 

The commission contends, however, that petitioners 
are not entitled to the writ because they have failed to 
exhaust *760 their administrative remedies under. 
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section 41.1. This· contention was decided adversely 
in Matson Terminals, Inc. v. California Employment 
Com., ante, p. 695 [151P.2d2021. It contends further 
that since all the benefits hereiri involved have been 
paid, the only question is whether·the charges made 
to the employers' accounts should be ·removed, and 
that since the employers will have the opportunity to 
protest these charges in other proceedings, they have 
an adequate reniedy and there is therefore no need for 
the issuance of the writ in the present ca5e; The 
propriety of the payment of benefits, however, is 
properly· challenged by an employer in proceeding8 
under· section 67 and by a petition·'for a writ of 
mandamus from·the determination of the commission · 
in such proceedings. (See Matson Terinina/s, Inc. v. · 
California Employment Com, ante, p. 695·[151 P:2d 
202]; W. R. Grace & Co. v. California Employment' 
Com., ante, p. 720 (151 P .2d 2151,) An employer's 
remedy thereunder is distinct from that afforded by 
section 45.10 and 41.1, and the commission may not 
deprive him of it by the expedient of paying the 
benefits before the writ is obtained. (.ID The statute 
itself provides that in certain cases payment shall be 
made irresjiective of a subsequent appeal (§ 67) and 
such payment does not preclude issuance ofthe writ .. 
(See Bodinson Mfq. Co. v. Cali(ornia EmD. Com .. 
supra, at pp. 330-331; Matson Terminals, Irie; v. 
California Emp. Com., supra.)· 

Let a peremptory writ of mandamus issue ordering' 
the California Employment Commission to set aside 
its order granting unemployment insurance benefits 
to the corespondents, and to refrain from charging 
petitioners' accounts with any benefits paid pursuant 
to that a ward .. 

Gibson,.C. J., Shenk, J., Curtis, J., and Edmonds, J., 
concurred. 

CARTER, J. 

I concur in the conclusion reached in the majority 
opinion for . the reason stated in. my concurring 
opinion in Mark Hopkins, Inc. v. California Emp. 
Ca., this day filed, ante, p. 752 [151P.2d233]. 

Schauer, J., concurred. 

Intervener's petition. for a rehearing was denied 
September 13, 1944. Carter, J., and Schauer, J., voted 
for a rehearing. *761 
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CONNIE ZIPTON et al., Petitioners, 
v. 

WORKERS' COMPENSATION APPEALS 
BOARD, CITY OF SAN LEANDRO et al., 

Respondents. 

No. A044870. 

Court of Appeal, First District, Division 3, California. 

Mar 14, 1990. · 

SUMMARY 

The surviving spouse of a firefighter who died of 
cancer initiated workers' compensation proceedings, 
alleging that the cancer was caused by the 
firefighter's exposure to known ·carcinogens during 
employment. Although it was conceded that the 
firefighter had been exposed to known carcinogens 

· on the job, the workers' compensation judge ruled 
that petitioner failed to establish the evidentiary 
foundation necessary to trigger the statutory 
presumption of industrial causation set forth in Lab. 
Code, § 3212.1. The firefighter's cancer was a 
metastatic undifferentiated carcinoma, and the 
primary tumor site could not be medically identified. 
The Workers' Compensation Appeals Board denied 
reconsideration of the decision of the workers' 
compensation judge. 

On the surviving spouse's petition for review,. the 
Court of Appeal affirmed the board's order denying 
reconsideration. It held that the spouse had the 
burden of establishing a reasonable link between the 
cancer and the exposure to carcinogens before Lab. 

. Code. § 3212.1. could be applied to shift the burden 
of proof to the public employer on the issue of 
industrial causation. Since all the medical evidence 
established that the primary tumor site could not be 
identified, other than by sheer speculation, it held that 
petitioner failed to meet that burden of proof. 
(Opinion by Barry-Deal, Acting P. J., with Merrill 
and Strankman, JJ., concun·ing.) 

HEADNOTES 

Classified to California Digest of Official Reports 

Q) Statutes§ 21-Construction--Legislative Intent. 
When a court endeavors to construe a statute, it must 
ascertain the intent of the Legislature in order to 
accomplish the purpose of the statute. *981 

(6) Workers' Compensation § 76--Presurnption of 
Industrial Causation-- Purpose. 
The foremost purpose of the presumptions of 
industrial causation found in Lab. Code. § 3212 et 
seq., is to provide additional compensation benefits to 
certain public employees who provide vital and 

· hazardous services, by easing the burden of proof of 
industrial causation. 

(J) Workers' Compensation§ 75-Burden of Proof
Shifting of Burden-- Statutory Presumption of 
Industrial Causation. 
The presumptions of inpustrial causation found in 

Lab. Code. § 3212 et seq., are a reflection of public 
policy, and are implemented by shifting the burden of 
proof in an industrial injury case. Where proven facts · 
give rise to a presumption wider one of the statutes, 
the burden of proof shifts to the party ag~inst whom 
it operates, to prove the nonexistence of the presumed 
fact, namely, an industrial relationship. 

(£) Workers' Compensation § 76-Presumptions-
Industrial Causation--Cancer of Firefighters and 
Peace Officers. 
The presumption of industrial causation of cancer 
suffered by firefighters and peace officers, set forth in 
Lab. Code. § 3212.1, differs in application from the 
other statutory presumptions of industrial causation 
in Lab. Code, § 3212 et seq. Unlike the other 
statutory presumptions; . Lab. Code. § 3212.1, 
additionally requires a showing of exposure to a 
known carcinogen as defined in published standards, 
and a showing that the carcinogen is reasonably 
linked to the disabling cancer, before the presumption 
can be invoked. 

(2.) Workers' Compensation § 75-Burden of Proof-
Reasonable Link Between Cancer and Industrial 
Exposure to Carcinogen--Public Firefighter. 
In workers' compensation proceedings initiated by 
the surviving spouse of a firefighter who died of 
cancer, the surviving spouse had the initial burden of 
proving by a preponderance of the evidence that the 
fuefighter's cancer was reasonably linked to 
industrial exposure to a known carcinogen, before the 
burden of proof on the issue of industrial causation 
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could be shifted to the public employer under Lab. 
Code, § 3212. I. 

(§.)Workers' Compensation § 75--Bw·den of Proof-
Reasonable Link Between Cancer' and. Industrial 
Exposure to Carcinogen--Public Firefighter-" 
Undifferentiated Carcinoma .. 
The surviving spouse of a firefighter who died from 
cancer failed to establish a reasonable link between 
the cancer and the firefighter's indw;trial exposure to 
known carcinogens, for purposes of shifling to the 
public employer the burden of proof on the issue of 
industrjal causation under *982Lab. Code, § 3212.1. 
notwithstanding proof.that the firefighter had in fact 
been exposed on the job to known carcinogens, 
where the. cancer was a metastatic undifferentiated 
carcinoma, and all the medical evidence established 
that the primary tumor site could not be identified 
other than by sheer speculation. · 

[See Cal.J111·.3d, Work lniury Compensation, § § 

128, 293; Am.Jur.2d, Worlanen's Compensation,§ § 
304, 515.) 

COUNSEL 

Davis, Cowell & Bowe, J. Thomas Bowen and 
Leslie A. Eberhardt for Petitioners. 

William B. Donohoe, Thomas, Hall, Salter & 
Lyding, William R. Thomas, Mark A. Cartier and 
Don E. Clark for Respondents. 

Goshkin, Pollatsek, Meredith & Lee and Samuel E. 
Meredith as Amici Curiae for Respondents. 

BARRY-DEAL, Acting P. J. 

Petitioner Connie Zipton (hereafter petitioner), 
individually and as· guardian ad I item for her two 
minor sons, seeks review of the order of respondent 
Workers' Compensation. Appeals Board (hereafter 
Board) denying reconsideration of the decision of tbe 
workers' compensation judge (hereafter WCJ) who 
held that petitioner failed to establish the evidentiary 
foundation necessary to trigger the statutory 
presumption of industrial causation pursuant to Labor 
Code section 3212.1. [FNl) "'983 Petitioner contends 
that the Board erred by not invoking the presumption 
in her behalf, thereby shifting the burden to 
respondent City· of San Leandro (hereafter 
respondent) to prove that the cancer suffered by her 
husband, Michael Zipton, deceased, did not arise out 

of and occur in the course of his employment as a 
firefighter for respondent. 

FNJ All further statutory references are to 
the Labor Code unless otherwise specified. 
Section 3212.J provides in pertinent part: 
"In the case of active firefighting members 
of fire departments of cities, counties, cities 
and counties, districts, or other public or 
municipal· corporations ·or political 
subdivisions, and active firefighting 
members of the fire departments of the 
University of California and the California 
State University ... , and in the case of active 
firefighting members of the Department of 
Forestry and ·Fire Protection, or of any 
county forestry or firefighting department or 
unit .. ., and peace officers as defined in 
Section 830. 1 and subdivision (a) of Section 
830.2 of the Penal Code who are primarily 
engaged in active law eriforcement 
activities, the term 'injury' as used in this 
division includes cancer which develops or 
manifests itself during. a period ·while the 
·member is in the service of the department 
or unit, if the member demonstrates that he 
or she was exposed ... to a /01own 
carcinogen as defined by the International 
Agency for Research 011 Cancer, or as 
defined. by the director, and that· the 
carcinogen is reasonably li11/ced to the 
disabling cancer. ['\] ] The compensation 
which is awarded for cancer shall include 
full hospital, surgical, medical· treatment, 
disability indemnity, and death benefits, ... 
['\l l The cancer so developing or manifesting 
itself in these cases shall be presumed to 
arise out of and in the course of the 
employment. .This preswnption is disputable 
and may be controverted by other evidence, 
but unless so controverted, the appeals board 
is bound to find in accordance with it. " 
(Italics added.) 

At issue is the construction of section 3212.1, and 
specifically, the definition of the phrase "reasonably 
linked." For the reasons discussed below, we affirm 
the Board's order, and hold that petitioner has failed 
to prove by a preponderance of the evidence that 
Zipton's fatal cancer was reasonably linked to his 
industrial exposure to carcinogens. 

Factual and Procedural Background 
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Michael Zipton was employed as a firefighter for 
respondent from October 1, 1970, until April 12, 
1987. His duties included the active suppression of 
fires. During this period, he was exposed to various 
carcinogens, as defined by the International Agency 
for Research on Cancer (IARC), [FN2] while fighting 
fires. The specific number of carcinogens to which 
Zipton actually was exposed cannot be ascertained 
from this record. The parties do agree that he was 
exposed to the following carcinogens known to cause 
cancer in humans according to the IARC studies: 
arsenic, asbestos, certain polyaromatic hydrocarbons, 
vinylchloride, chromium, and acrylonitrile. 

FN2 In 1971, the IARC initiated a program 
to .evaluate the carcinogenic risk of 
chemicals to· humans by producing critically · 
evaluated monographs on individual 
chemicals. The tenn "carcinogenic risk" in 
the IARC Monographs on the Evaluation of 
the Carcinogenic Risk of Chemicals to 
Humans, World Health Organization, 
International Agency for Research on 
Cancer, volumes 1 to 29 (Oct. 1982 supp. 4) 
is defined as the probability that exposure to 
a · chemical or complex mixture, or 
employment in a particular occupation, will 
lead to ·.cancer in humans. The criteria 
developed by the IARC· is categorized in 
terms of sufficient evidence, limited 
evidence, and inadequate evidence of 

· carcinogenicity. "Sufficient evidence" 
indicates that there is a causal relationship 
between the agent and human cancer. In the 
case of chemicals for which there is 
"sufficient evidence'' of carcinogenicity in 
experimental animals, the IARC considers 
such chemicals to pose a carcinogenic risk 

. to humans. The IARC classifies 23 
chemicals and groups of chemicals that are 
causally associated with cancer in humans, 
and 61 che.micals, groups of chemicals, or 
industrial processes, that are probably 
carcinogenic to humans. 

seriously ill and 
was diagnosed as 

undifferentiated 

In April 1987, Zipton ·became 
stopped work. In May 1987, he 
suffering from widespread 
carcinoma of unknown origin. *984 

On May 19, 1987, Zipton filed a claim for workers' 
compensation benefits, alleging that his cancer was 

occupationally related. 

On February 29, 1988, Zipton died, at age 39, from 
the effects of the cancer. On March 1, 1988, ·an 
autopsy revealed the following: "metastatic 
undifferentiated· carcinoma involving liver, hepatic, 
pancreatic and periaortic lymph nodes, left adrenal, 
right and left lung." 

On March 11, 1988, petitioner filed an application 
for death benefits, and petitioned the Board for a 
finding of industrial causation :of the disability and 
death of Zipton pursuant to Government Code section 
21026, and for an award of the special death benefit 
pursuant to Government Code section 21363. (FN3] 
On April 5, 1988, petitioner was appointed guardian 
ad !item and trustee· for her minor sons, Jeremy and 
Casey Zipton. 

FN3 The Board found that Zipton did not 
sustain an industrially related ·disability 
within the meaning of Government Code 
section 21026. Therefore, petitioner was not 
entitled to the special death benefit under 
Government Code section 21363. 

Respondent denied liability. Numerous medical 
opinions were obtained regarding the industrial 
relationship. of Zipton's cancer. The parties filed trial 
briefs and tlie matter was submitted to the WCJ on 
the documentary record, regarding the application of 
the. presumption of industrial causation set forth in 
section 3212.1. 

On October 27, 1988, the WCJ issued his decision. 
As pertinent, he held that because a primary entry site 
for the cancer could not be identified, ·petitioner 
failed to establish a reasonable link between Zipton's 
cancer and the industrial exposure to carcinogens, as 
required by section 3212.1. Therefore, she was not. 
entitled to the presumption of industrial causation. 
Absent the presumption, the WCJ further held that 
petitioner did not meet her burden of proving that 
Zipton's cancer was industrially related. 

On November 21, 1988, petitioner sought 
reconsideration, contending that requirement of a 
primary tumor site as a pi:erequisite to establishing a 
reasonable link resulted in a strict, technical 
evidentiary hurdle, defeating the intended expansive 
purpose of section 3212.1. On December 21, 1988, 
the Board denied reconsideration, and adopted the 
WCJ's report and reconunendation on reconsideration 
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(hereafter Board opinion) dated December 5, 1988. 

On December 28, 1989, we granted review. 

Medical Evidence 

The medical evidence before the Board consisted 
primarily of the reports and testimony of four well
qualified doctors: Michael Jensen-Akula, M.D., *985 
Internal Medicine (Zipton's treating physician at 
Kaiser Permanente); Selina Bendix, Ph.D., Bendix 
Environmental Research, Inc. (a consulting 
toxicologist engaged by petitioner's attorney); Phillip 
L. Polakoff, M.D., M.P.H., M.Env.Sc., 
Occupational/Environmental Medicine, Toxicology 
and Epidemiology (engaged by petitioner's attorney); 
and Piero Mustacchi, M.D., Clinical Professor of 
Medicine and Preventive Medicine, Occupational 
Epidemiology, University of California, San 
Francisco (engaged by respondent's attorney). 

Dr. Jensen-AJrnla diagnosed Zipton's condition as 
metastatic undifferentiated carcinoma and stated that 
he was unaware of any known association between 
Zipton's cancer and his exposure to toxic chemicals 
on the job. He noted: "Since the specific type of 
epithelial carcinoma is not clear in this case, it would 
be very difficult to associate this with any specific 
toxin or poison, although I would be interested in 
having a list of toxic chemicals that you feel he has 
been exposed to. At this point, I cannot specifically 
state any definite relationship between any toxic 
exposure and aggravation cause or acceleration of his 
tumor." After reviewing the toxicology r_eport, Dr. 
J ensen-Akula concluded that he was unable to 
specifically comment on any direct cause and effect 
relationship between Zipton's exposure to industrial 
carcinogens and his cancer. 

Dr. Polakoff stated in his comprehensive report of 
February 6, 19~8, that cancer due to occupational 
exposure is indistinguishable from cancer due to 
other causes. Carcinogens may produce cancer at 
organs distant from the site of contact, and the 
potency of a particular carcinogen is not uniform for 
all tissues. Dr. Polakoff continued: "Cancer is 
generally regarded as a disease of old age. There are 
2 factors that generally draw our attention to 
chemically-induced cancers as opposed to natL1ral 
occunence. One is the appearance of cancer earlier in 
life than expected, the second is simply looking for a 
higher than normal incidence rate in the worker 
cohort or population being evaluated." 

Specifically regarding Zipton's situation, Dr. 

Polakoff noted that Zipton was in excellent health 
prior to 1987; his life-style was relatively free of 
other risk factors, e.g., be did not smoke, drink, or 
use drugs; he had not traveled to exotic locales; he 
had no previous occupational exposure nor any 
unique bobbies; there was no history of cancer in his 
immediate family; and he contracted cancer at a 
relatively young age. Furthermore, Zipton had direct 
and continuous exposure to a host of known 
occupational carcinogens. Moreover, epidemiological 
studies documented excess cancer in various organ 
sites, as well as total cancer rates, among firefighters. 

Based on all of the factors, Dr. Polakoff concluded 
that Zipton's 17 years as a firefighter for respondent 
contributed to the "genesis of his cance_r and *986 
his markedly depleted lifespan .... [~ ] Although the 
definitive genesis of his cancer will never be 
completely known, I believe that his history of 
serving as a firefighter for over 17 years definitely 
contributed to its onset." 

Dr. Bendix examined Zipton prior to his death, and 
initially reported on November 16, 1987. At the time 
of her examination, Dr. Bendix was unaware that the 
cancer bad been diagnosed as a metastatic 
undifferentiated carcinoma with the primary tumor 
site unknown. At that time, the preliminary evjdence 
indicated that the primary site was either the lungs or 
liver, and therefore, Dr. Bendix initially concentrated 
on these organs, insomuch as the original biopsy 
involved liver cells. 

Dr. Bendix outlined Zipton's exposure history to 
numerous chemical carcinogens in the course of his 
employment as a firefighter.· With references to 
scientific and epidemiological studies, she 
documented many liver and lung carcinogens found 
in smoke, and discussed their relevant latency periods 
in reference to Zipton's 17 years of exposure. Dr. 
Bendix concluded that it was probable that Zipton's 
employment "caused or materially contributed to his 
cancer which had a liver or lung primary site." 

In a subsequent report dated April 14, 1988, upon 
reviewing the final pathology repo1i and learning that 
the primary tumor site was not the liver or lungs, but 
unknown, Dr. Bendix emphasized: "Consideration of 
an unknown primary cancer metastatic to the Ii ver 
broadens rather than restricts the range of 
carcinogens to which firefighters are exposed which 
may be relevant to this case. Most of the chemicals 
listed as liver carcinogens in my first report also 
affect other sites." 
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Dr. Bendix ac101owledged in her final report that it 
was impossible to ascertain the usual age of 
occurrence of Zipton's cancer since the primary site 
was unknown. However, she noted that death from 
metastatic cancer is not common at the age of 40. Dr. 
Bendix concluded that Zipton's cancer was probably 
caused by exposure to chemical carcinogens in the · 
smoke which he inhaled as a firefighter. 

Dr. Mustacchi, in his report of March 18, 1988, 
concluded that work exposure played no role in 
Zipton's development of cancer, but did not give any 
indication as to what he thought might have caused 
the cancer. He did not discuss possible risk factors, 
other than eliminating chemical exposure on the job 
as a possible cause of Zipton's cancer. The major 
thrust of Dr. Mustacchi's report was directed to taking 
exception to the conclusions reached by Dr. Bendix 
regarding Zipton's industrial exposure to specific 
carcinogens, an issue rendered moot by the 
subsequent Board finding. *987 

Board Opinion 

Addressing whether Zipton's fatal cancer came 
within the ambit of section 3212.1, the WCJ initially 
determined that petitioner proved the requisite 
exposure by a preponderance of the evidence. The 
WCJ stated: "This conclusion is reached after close 
study of the reports of Drs. Mustacchi and Bendix; 
although Dr. Mustacchi disagrees with Dr. Bendix as 
to the status of some of the borderline substances or 
those not definitely shown to be related to cancer in 
humans, it is still evident that at least several of them 
meet the criteria." 

Turning to the second requirement of section 3212.]. 
proof of a "reasonable link" between Zipton's cancer 
and his industrial carcinogenic exposure-the WCJ 
emphasized: "[T]o apply the presumption it must then 
be demonstrated by a preponderance of the evidence 
that the carcinogen is reasonably linked to the 
disabling cancer, and therein lies the major difficulty 
in this case .... [~ ) Unfortunately, the very nature of 
the diagnosis is such that the burden of proof of 
industriality ... was impossible to meet regardless of 
the effort involved." Without scientific evidence as to 
the natw·e of the primary cancer, the WCJ concluded 
that petitioner failed to prove that Zipton's cancer was 
reasonably linked to his industrial exposure. 

Legislative History 

(l) It is fundamental that when a court endeavors to 
construe a statute,,it must ascertain the intent of the 

Legislature in order to accomplish the purpose of the. 
· statute. (Moyer v. Workmen's Comp. Appeals Bd 
(1973) I 0 Cal.3d 222, 230 [l JO Cal.Rptr. 144, 514 
P.2d 1224].) 

In the matter before us, the legislative history does 
not change the outcome. We are concerned, however, 
that neither the parties to this action, nor amicus 
California Compensation Defense Attorneys' 
Association demonstrate an awareness of the specific 
legislative history. Because this case presents such a 
troublesome set of circumstances and a difficult issue 
to resolve, the pertinent legislative history is 
consequential and should be discussed. 

(~ The foremost purpose of the presumptions of 
industrial causation found in the Labor Code (§ § 
3212, 3212.1, 3212.2, 3212.3, 3212.4, 3212.5. 
3212.6, 3212.7, 3213) is to provide additional 
compensation benefits to certain public employees 
who provide vital and hazardous services by easing 
the burden of proof of industrial causation. ( Cl_)(See 
fn. 4.) Saal v. Workmen's Comp. Appeals Bd (1975) 
50 Cal.App.3d 291, 297 ["'988123 Cal.Rptr. 5061; 
Smith v. Workmen's Comp. Appeals Bd (1975) 45 
Cal.App.3d 162, 166 [119 Cal.Rptr. 120).) [FN4) 

FN4 The presumptions, which are a 
reflection of public policy, are implemented 
by shifting the burden of proof in an 
industrial injury case. Where facts are 
proven giving rise to a presumption under 
one of these stati.ites, the burden of proof 
shifts to the party, against whom it operates, 
to prove the nonexistence of the presumed 
fact, to wit, an industrial relationship. (Cf. 
Gillette v. Workmen's Comp. Appeals Ed. 
320(1971) 20 Cal.Aou.3d 312. [27 Cal.Rptr. 
5421; Evid. Code, § 606.) 

Section 1 of Assembly Bill No. 3011, 1981-1982 
Regular Session, added section 3212. I to the Labor 
Code, thereby extending the presumption of 
industrial causation to encompass cancer suffered by 
certain active firefighters. (Stats. 1982, ch. 1568, § 1, 
p. 6178.) [FN5] Section 3212.1 defines the applicable 
condition as "cancer which develops or manifests 
itself'' during the employment period. (1) Unlike the 
other presumptions, however, it additionally requires 
a showing (1) of exposure to a known carcinogen as 
defined by the IARC, and (2) that the carci11ogen is 
reasonably li11ked to the disabling cancer before the 
presumption can be invoked. 

Copr. © Bancroft-Whitney and West Group 1998 

242 



218 Cal.App.Jct 980 Page 6 
218 Cal.App.3d 980, 267 Cal.Rptr. 431, 55 Cal. Comp. Cases 78 
(Cite as: 218 Cal.App.3d 980) 

FN5 Effective January 1, 1990, the 
presumption also was extended to peace 
officers as defined in Penal Code sections 
830.1 and 830.2. subdivision (a). (Stats. 
1989,' ch. 1171, § 2, No. 6 Deering's Cal. 
Legis. Service, pp. 4498-4499.) 

In its original form, section 3212. I only required, in 
conformity with the other presumption statutes, that 
the cancer develop or manifest itself during the 
employ1rient. (Assem. Bill No. 3011 (1981-1982 Reg. 
Sess.) § !.) The bill underwent several amendments, 
apparently in response to considerable opposition 
from state and local agencies concerned with its 
potentially excessive financial impact. There was also 
some ·skepticism regarding whether cancer was 
actually an ··occupational disease· encountered by 
firefighters. (See Senate Report to the Chairman of 
tl1e Joint Committee on Fire, Police, Emergency' and 
Disaster Services in California {1987) Firefighters: A 
Battle· With Cancer (hereafter cited as· 1987 Joint 
Committee Report], letter to Senator Campbell dated 
Aug. 17, 1987.) 

Additionally, the· 1Assembly added a ·sunset clause to 
effect the repeal of section 3212.1 on January 1, 
1989; However, following 'feceipt· of the· 1987 Joint 
Committee ·Report defnonstrating' 'that cancer was in 
fact an occupational hazard of firefighters· and~ that1 

the. financial' cost of the presumption had been much 
Jess than anticipated;· apparently in spite of the ·fact 
that the mortality rate f!'cim cancer !lmong firefighters · 
had increased, the. Legisla!Ure repealed 'ttie sunset 
date. (FN6] (See 1987 J. Com. Rep., supra, pp. 3-5, 
15-17, 31.) :' 

FN6 Section 3212.8, which would have 
repealed section 3212. I, was repealed 
effective·January 1, 1988. (Stat:i. 1987, ch. 
1501, § 1.) . 

The most cogent statement of legislative· intent 
regarding section 3212. I is found In a letter dated 
August 26, 1982, from legislative counsel to *989 
Senator Newton Russell. As pertinent, counsel stated: 
"The. workers' compensation law ... , generally 
speaking, requires every employer ... to secure the 
payment of workers' compensation for injuries to 
employees acting within the course of their 
employment. Before an employee is entitled to 

workers' compensation benefits, it must be shown 
that the injury was proximately caused by the 
employment (subd. (c), Sec. 3600. Lab. C.) .... [if] If 
A.B. 3011 is chaptered, the specified firefighters 
could use this presuinption and be entitled to workers' 
compensation benefits without showing that the 
injury was proximately caused by the employment, 
unless the -local public agencies could provide 
otherwise." (10 Asseni. J. (1981-1982 Reg. Sess.) pp. 
17852-17853, italics added.) 

We glean from the legislative history that the initial 
draft of section 3212. I (Assem. Bill No. 3011, suna) 
was met by stiff resistance from selfinsured state and 
local agencies ·which i.vete predicting economic 
catastrophe. (See 1987 'J. Com. Rep;, 'supra, p .. iii.) 
Because ·of this ·initial panic ·and the res·ulting 
pressure placed oil the Legislature, it is evident that 
the reasonable lirik requirement was added :to appease 
public entities hi· order to assure that the bill would be 
passed. (See 1987 J. Com. Rep., supra;-p. iii.) 

Ironically, the information provided 'in the "1987 Joint 
Committee Report indicates that lcii:al public entities · 
may be faring better economically under the' cancer 
presumption law. [FN7] If correct, it appears that the 
original reason'*990 for adding'the reasonable link 
requiri:nient-tci curb' a potentially disastrous financial 
impact-may be nonexistent, and· public entities inay 
be saving money with the implementation of section 
3212.1. 

FN7 The 1987 Joint Committee Report 
reads, as pertinent: "An argument frequently 
heard in opposition to the firefighter cancer 
presumption Jaw is the high fiscal costs of 
that presumption for public employers. [~ l 
In respo'lise to the financial' concerns, the 
estimated cost of workers compensation and 
related benefits attributable ; to the cancer 
presilmption law appear to be minor. Much 
higher costs were antii:ipated' when the 
Legislature passed the original "cancer 
presumption bill in 1982. Those costs. were 
deei;ned reasonable for the compenilation of 
firefighters who had contracted caricer as a 
result of their occupation. However, 
according to recent estimates, the law will 
not be as costly as originally thought. [if ] 
Based on a random survey of fire agencies, 
the Commission on State · Mandates 
estimated the average arurnal State cost of 
the firefighter cancer presumption law for 
the 5•year period covering the fiscal year 
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1982/83 through fiscal year 1986/87 was 
approximately $250,000. Fw"thermore, those 
costs attributed to the fifth year the law was 
in effect were roughly 1/3 of the highest cost 
fiscal year. Therefore, those who argued that 
costs for firefighter cancer presumption 
claims would continue· to escalate were 
incorrect The· Commission's estimate of the 
average · annual costs of . the cancer 
presumption law are well below the 
$500,000 ceiling on reimbursements from 
the States Mandates· Claims. ['IJ. ] 
Furthermore, local jurisdictions stand to fare 
far better l)nder a cancer presumption law. 
Before the law was enacted, local agenCies 
were. responsible for the full cost .of workers' 
co~pensation benefits, or for the increased 
premiums resulting from successful claims 
for firefighters job-relate4. cancer. II). 
addition .. to the full hospital,. surgical, 
medical disability, indemnity and death 
benefits . costs, , local agencies also had. to 
bear the . legal, administrative. and other 
overhead expenses .associated w:ith handling 
a firefighter's claim. (if l However, under the 
cancer . presumption law-when , the 
Legislature adopts the. recomm.endations of 
the Commission. on State Mandates-local 
entities insured. by the Sta~. Compensation 
Insurance Fund (SCIF) may be reimbursed 
for any increases in workers' compensation 
premium costs attributable to the cancer 
presumption. Thus, no additional cost will 
accrue to the local agency.· On the other 
hand, local self-insure9 agei;tcies may be 
reimbursed .50 percent of the actual costs 
attributab,ie to the cancer preswilppon law; 
including but not limited to staff, benefit and 

· overhead · costs. Thus, self-ins~red ·local 
agencies ~an expect a minimum , of 50 
percent .savings on claims for job-related 
firefighter cancer. [ii ) While the financial 
impact on. the State and local ag~cies 
cannot ·be identified precisely, there is no 
supporting data to assume that the cost 
would be excessive." (At pp. 15-17, fns. 
omitted.) 

While the legislative history reveals an intent on the 
part of the Legislature to ease the burden of proof of 
industrial · causation by removing. the barrier of 
proximate cause, in application a reasonable link 
require1r:ient is no less than the logical equivalent of 
proximate cause. Moreover, we discern that the 

requirement was precipitated by the fear of financial 
doom, but that this fear may be unfounded. 

In summary, it may be that there is no.purpose to be 
served by the reasonable link requirement. If•indeed 
metastatic cancer, primary site unknown, is a 
common medical diagnosis in cancer cases, and 
therefore results in a pattern of defeating cancer 
claims ·of firefighters and police officers by requiring 
a burden of proof which is medically impossible to 
sustain, the Legislature may wish to reexamine the 
reasonable link requii-ement. [FN8l However, this is 
clearly a legislative task.- .Our task is to interpret the 
reasonable link requirement in light of the facts 
before us. 

FN8 At oral argument, the attorneys were 
asked to advise the court whether the 
situation faced by petitioner-a burden of 
p~of made impossible by the current state 
of medical knowledge-is a common one. 
They were unable to cite any other. similar 
cases. 

Reasonable Link Requirement 

The .determination of what minimum, factual 
elements __ must be e~te,blished in order to invoke the 
presumption under section 3212.1 is a question of 
law that is reviewabl~ by the courts. (! Hanna, Cal. 
Law of Employee. Injuries . and Workmen's 
Compensation (2d r~v. ed .. 1989) § 10.08[5), p. 
1042.4; cf. Dimmig v, Workinen's Comp. Appeals Bd. 
C1972l 6 Cal.3d 860, 864 .[JOI Cal.Rptr. 105.495 
P.2d 433]; Mercer-Fraser Co, y, industrial Acc. 
Com. (1953) 40 Cal.2d 102, 115 [251 P.2d 9551.l 

W Petitioner had the initial burden of proving by a 
preponderance of the evidence that Zipton's disabling 
cancer was reasonably .linked to his industrial 
exposure to carcinogens. (§ 3202.5; Wehr v. 
Workers' Comp. Appeals Bd 0985) 165 Cal.App.3d 
188. 193 [211 Cal.Rptr. 321); California State 
Polytechnic University v. Workers' Comp. Appeals 
Bd 0982) 121 Ca1Ago.3d 514. 520 [179 Cal.Rptr. 
§.Q21l "'Preponderance of the evidence' *991 means 
such evidence as, when weighed with that oppose~ to 
it, has more convincing force and the .. greater 
probability of truth. When weighing the evi,qence~ µie 
test is not the relative number of witnesses,. but the 
relative convincing' force of the ~vidence." (§ 
3202.5.) 
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Although we recognize that the Legislature intended 
to ease the burden of proof of industrial causation 
faced by firefighters in cancer cases, as emphasized 
by petitioner, it was incumbent on petitioner to 
produce prima facie evidence that Zipton's cancer 
and, ultimately, his death were reasonably linked to 
the industrial exposure. 

(fi) Here, there was no evidence whatsoever that the 
cancer was reasonably linked to the industrial 
exposure. All of the medical evidence, including the 
autopsy report,. established that a primary tumor site 
could not be identified. Without this information, it 
was impossible for petitioner to prove a reasonable 

. link. The WCJ stated: "There is no scientific evidence 
as to the nature of the primary cancer, and apart from 
sheer speculation it is impossible based upon the 
record herein to pinpoint within reasonable medical 
probabilitY the carcinogen or carcinogens that caused 
the malignancy .... [T]he essential missing element, 
i.e., the nature of the carcinogen and its relationship 
to the carcinoma that developed and metastasized ... 
leaves an evidentiary gap. It may be true, as applicant 
argues, that the presumption's purpose is to fill in 
gaps and insufficiencies in the evidence once it has 
been established that an applicable condition exists 
.. ., but here we cannot reach that point since 
insufficient evidence exists to activate the 
presumption ab initio." 

Petitioner argues that a reasonable link is established 
by virtue of the exposure to carcinogens, known to 
cause lung and liver cancer, and the existence of 
cancer in the 1 ung and Ii ver organs. We disagree. 
Petitioner ignores the fact that the cancer found in 
these organs had metastasized. By definition, a 
metastasis is a secondary cancer growth which has 
migrated from the primary site of the disease in 
another part of the body Here, the medical evidence 
establishes without dispute that the cancer found in 
Zipton's liver and lungs did not originate in either of 
these organs, but migrated from an unknown primary 
site. 

Without identification of the underlying factual 
linkage, i.e., the primary tumor site, the opinions of 
Drs. Bendix and Polakoff are highly speculative and 
conclusionary. Dr. Polakoffs opinion regarding the 
lack of other recognized nonindustrial risk factors is 
well taken. Nevertheless, it is pure conjecture to 
conclude that a reasonable link exists between the 
industrial exposure and an undifferentiated cancer 
when the primary site is unknown, and *992 by 
virtue of this fact the cancer ca1U1ot be attributed to 
any particular carcinogen. 

It is not our intention to imply that in every cancer 
case a primary site must be established in order to 
invoke the preswnption of industrial causation under 
section 3212.1. In determining whether a reasonable 
link exists, sufficient to invoke the pre8umption, the 
proper fuquffi, should be whether it is more probable 
than not that a cancer is linked to the industrial . 
exposure. "A possible cause only becomes 'probable' 
when, in the absence of other reasonable causal 
explanations, it becomes more likely than not that the 
injury was a result of its ,action." (Jones v. Ortho 
Pharmaceutical Corp. Cl 985) 163 Ca1.App.3d 396. 
403 f209 Cal.Rptr. 456).) 

In the matter · before us, however, without the. 
identification of a primary tumor site, there is no 
evidence from which to reasonably infer that Zipton's 
cancer, in the absence of. other reasonable causal 
explanations, was more likely the. result of industrial 
exposure than nonindustrial exposure. To make that 
leap, as petitioner urges, would require that we 
simply ignore the legislative directive that a 
reasonable link must be established by a 
preponderance of the evidence before the 
presumption can be. invoked. 

While the legislative mandate that the workers' 
compensation laws are to be liberally construed 
applies to the constniction of section 3212.1 (§ ·3202; 
see Muznik v. Workers' Comp. Appeals Bd. (1975) 51 
Cal.App.3d 622, 633 (124 Cal.Rptr. 407)), it does not 
authorize the creation of nonexistent evidence. (Wehr 
v. Workers' Comp. Appeals ·Bd., suvra,. 165 
Ca1.App.3d I 88. 195; Sully-Miller Contracting Co. v. 
Workers' Comp. Appeals Bd 0980) 107 Ca1.App.3d 
916. 926 [166 Cal.fuitr. I 11 J.l Furthermore, the 
Legislature expressly provided that· "[n]othing 
contained in Section 3202 shall be construed as 
relieving a party from meeting the evidentiary burden 
of proof by a preponderance of the evidence." (§ 
3202.5.) 

Petitioner's reliance on Muznik v. Workers' Comp. 
Appeals Bd. supra, 51 Cal.App.3d 622, is misplaced. 
Muznik concerned· the construction of the statutory 
heart presumption embodied in section 3212 and the 
meaning of its phrase "heart trouble." [FN9] Given 
the liberal mandate of section 3202 and the general 
rule that statutory language is to be given its 
commonly understood meaning, the Muznik court 
held that the phrase "heart trouble" in section 3212 
"assumes a rather expansive meaning." ( Id., at p. 
635.) However, unlike the heart presumption statute, 
section 3212. l requires an additional showing that 
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the industrial exposure is reasonably linked to the 
*993 disablmg cancer. Establishment of this linkage 
is a question of fact, which must be shown ·by a 
preponderance of the evidence. (§ 3202.5 .) This 

· additional criterion diStinguishes the instant case 
from· Muznik and its construction •of section 3212, 
which is much less specific regarclliig the requisite 
elements of proof, and therefore, subject to 
considerably more flexibility in its interpretation. As 
noted by the WCJ herein, the gap created by the 
absence of facts necessary to establish a reasonable 
link simply cannot be bridged by the rule of liberal 
construction. 

FN9 In order for an eligible employee to be 
entitled to the presumption in section 32 J 2, 
it must· be shown that "heart trouble" has 
developed or manifested itself during a 
period while such· employee is employed by 
a relevant agency. 

In conclusion, petitioner has failed to establish by a 
preponderance of the evidence that her deceased 
husband's cancer was reasonably ·Jinked to his 

. industrial exposure to carcinogens while he was 
employed as a firefighter by respondent. 

The Board's order denying reconsideration is 
affirmed. 

Merrill, J., and Strankman, J., concurred. 

A petition for a rehearing was denied April 4, 1990, 
and petitioners' application for review by the 
Supreme Court was denied June 6, 1990. *994 

Cal.App. l.Dist.,1990. 

Zipton v. W.C.A.B. 

END OF. DOCUME1'1T 
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