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FINAL STAFF ANALYSIS

Labor Code Section 3212.11
Statutes 2001, Chapter 846 (AB 663)
~ Skin Cancer Presumption for Lifeguards (01-TC-27)
City of Newport Beach, Claimant

EXECUTIVE SUMMARY
Background

In 2001, the Leglslature passed Assernbly Bill 663, adding section 3212.11 to the Labor Code.
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin
cancer developing or manifesting during or for a defined period immediately following
employment “‘shall be presumed to arise out of and in the course of employment.” Under the
. statute, the employer may offer evidence disputing the presumption. Normally, before an
employer 1s liable for payment of workers’ compensation benefits, the employee must show that

the injury arose out of and in the course of cmp]oyment and that the injury was proximately
caused by the employment.

The claimant alleges that the “net effect of this legislation is to cause an increase in workers’
compensation claims for skin cancer and decrease the possibility that any defenses can be raised
by the employer to defeat the claims. Thus, the total costs of these claims, from initial
presentation to ultimate resolution are retmbursable.”

Department of Finance disagrees and supports the staff analysis.

" Staff asserts that although the legal presumption in favor of the lifeguard employee is new law,
the claimant reads requirements into Labor Code section 3212.11, which, by the plain meaning
of the statute, are not there. Nothing in the statute mandates public employers of lifeguards to
develop policies and procedures to handle lifeguard workers’ compensation claims. Nothing in
the language of Labor Code section 3212.11 requires a pre-employment physical exam for-
lifeguards, nor requires the employer to offer training on skin cancer prevention. While all of
these “new activities” may be prudent, they are solely undertaken at the discretion of the
employing agency, and are not mandated by the state.

The express language of Labor Code section 3212.11 does not impose any state-mandated
requirements on local agencies. Rather, the decision to dispute this type of workers’
compensation claim and prove that the i m_]ury is non-industrial remains entirely with the local

. agency.
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Further, there is no evidence in the law or in the record that local agencies are practically 0
compelled by the state through the imposition of a substantial penaity to dispute such cases.

While it may be true that districts will incur increased costs from workers’ compensation claims

as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are

not determinative of the tssue whether the legislation imposes a reimbursable state-mandated

program.

Accordingly, staff finds that the test claim Iégislation is not subject to article XIII B, section 6 of
the California Constitution because the legislation does not mandate a new program or higher
level of service on local agencies. '

Conclusion

Staff concludes that Labor Code section 3212.1 1, as added by Statutes 2001, chapter 846, is not
subject to article XTI B, section 6 of the California Constitution because it does not mandate a
new program or higher level of service on local agencies.

Staff Recommendation

Staff recommends that the Commission adopt the final staff analysis, which denies this test claim
for local agencies. E
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STAFF ANALYSIS

Claimant

City of Newport Beach

Chronology

07/01/02 Commission receives test claim filing

07/08/02 Commission staff determines test claim is complete and requests comments
08/06/02 Department of Finance files response to test claim

08/30/02 Claimant files statement responding to Department of Finance comments
09/28/04 Draft staff analysis issued _

10/15/04 . Claimant comments on the draft staff analysis received -

10/18/04 Department of Finance comments on the draft staff analysis received
Background

This test claim addresses an evidentiary presumption given to state and local lifeguards in
workers’ compensation cases. Normally, before an employer is liable for payment of workers’
compensation benefits, the employee must show. that the injury arose out of and in the course of
employment, and that the injury was proximately caused by the employment. The burden of
proof is usually on the employee to show prox1mate cause by a preponderance of the evidence.'

The Leglslature eased the burden of proving industrial causatlon for certain gublm employees,
primarily fire and safety personnel, by estabhshmg a series of presumptions.” The courts have
described the rebuttable presumption as follows: “Where facts are proven giving rise to a
presumption ..., the burden of proof shifis to the party, against whom it operates [i.e., the
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship.”
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.)

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.11 to the Labor Code.
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin
cancer developing or manifesting during or for a defined period immediately following
employment “shall be presumed to arise out of and in the course of employment.” Under the
statute, the employer may offer evidence disputing the presumption.

' Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that oppesed to it, has more convincing
force and the greater probability of truth. When weighing the evidence, the test is not the .
relative number of witnesses, but the relative convincing force of the evidence.”

2 See, Labor Code sections 3212, 3212.1 — 3212.7, and 3213.
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Claimant’s Position 0
The claimant contends that the test claim legislation constitutes a retmbursable state-mandated

program within the meaning of article XIII B, section 6 of the California Constitution and

Government Code section 17514. The claimant asserts the following:

[The test claim legislation] creates a new injury heretofore not compensable and
provides a presumption that shifts the burden of proof to the employer.

The effect of a presumption is that the employee does not have to demonstrate
that the illness arose out of and in the course of his or her employment. The first
effect of a presumption is to encourage the filing of workers’ compensation
claims because of the fact that otherwise it would be often difficult, if not
impossible, to demonstrate that a particular illness arose out of and in the course
of one’s employment. The presumption ... works to the detriment of the
employer who must now prove that the illness did not arise out of or in the course
of the employee’s employment, which is difficult. ... With this legislation,

however, the defense that the employee had skin cancer prior to employment has
been eliminated.’

The claimant further argues that the “net effect of this legislation is to cause an increase in
workers’ compensation claims for skin cancer and decrease the possibility that any defenses can -

be raised by the employer to defeat the claims. Thus, the total costs of these claims, from initial
presentation to ultimate resolution are relmbursablc

Claimant’s comments on the draft staff analysis argue: 1} Labor Code section 3212.11 “sets forth
a clear mandate;” 2) staff fails to apply statutory construction rules “to the plain language of the
statute;” and 3) staff fails to properly apply the recent California Supreme Court decision,

San Diego Unified School District v. Commission on State Mandates.

State Agency’s Position

The Department of Finance filed comments on August 8, 2002, concluding that the test claim
legislation may create a reimbursable state-mandated program.

On October 18, 2004, the Department of Finance filed comments withdrawing any previous
conclusions supporting the test claim allegations, and asserting that the test claim “legislation
does not mandate a new program or higher level of service on local agencies.” They also state:
“A complete estimate of mandated costs was not identified during the deliberation of the test
claim legislation.”

Discussion

The courts have found that article XIII B, sectlon 6 of the California Constitution’ recogmzes the
state constitutional restrictions on the powers of local government to tax and spend “Its

} Test Claim, page 2.
* Ibid.

5 Article XIII B, section 6, subdivision (a), (as amended by Prop051t10n 1A in November 2004)
provides: “(a) Whenever the Legislature or any state agency mandates a new program or higher
4
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purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilitics because of the taxing and spending limitations that articles XIII A and XIII B
impose.”™ A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or schiool district to engage in an actmty or
task.® In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required lével of service.’

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing pubhc Services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.'® To determine if the
program is new or imposes 2 higher level of service, the test claim legislation must be compared
with the le%al requirements in effect immediately before the enactment of the test claim

legislation. - A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public,”"?

level of service on any local government, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased:level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates:
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to

January 1, 1975, or executive orders or regulations initially 1mplement1ng leg151at10n enacted
prior to January 1, 1975.”

S Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

7 County of San Diego v. State of California (1997) 15 Ca1.4th 68, 81. .
® Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

* San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.); Lucia Mar Um’ﬁed School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

'\ San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State of California ( 1987) 43 Cal.3d 46, 56; Lucia Mar, supra,
44 Cal.3d 830, 835.)

" San Diego Unified Schooi Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
8335.

12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.
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Finally, tl‘ge newly required activity or increased level of service must impose costs mandated by
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6."* In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable f;:medy to cure the percelved unfairness resulting from political decisions on funding
priorities.”

Issue 1: Is the test claim legisrlatiun subject to article XIII B, section 6 of the
California Constitution?

Staff finds that the test claim legislation is not subject to article XIII B, section 6 of the

California Constitution because it does not mandate a new program or higher level of service on
local agencies within the meaning of article XIII B, section 6:

Labor Code section 3212.11, as added by Statutes 2001, chapter 846, provides:

This section applies to both of the following: (a) active lifeguards employed by a
city, county, city and county, district, or other public or municipal corporation or
political subdivision, and (b) active state lifeguards employed by the Department
of Parks and Recreation. The term “injury,” as used in this division, includes skin
‘cancer that develops or manifests itself during the period of the lifeguard's
employment. The compensation awarded for that injury shall include full hospital,
surgical, and medical treatment, disability indemnity, and death benefits, as
provided by the provisions of this division, '

Skin cancer so developing or manifesting itself shall be presumed to arise out of
and in the course of the employment. This presumption is disputable and may be
controverted by other evidence, but unless so controverted, the appeals board
shall find in accordance with it. This presumption shall be extended to a lifeguard.
following termination of service for a period of three calendar menths for each
full year of the requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.

Skin cancer so developing or manifesting itself in these cases shall not be
attributed to any disease existing prior to that development or manifestation.

This section shall only apply to lifeguard's employed for more than three
consecutive months in a calendar year.

'3 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 {County of Sonomay;,
Govemmeit Code sections 17514 and 17556.

' Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552, -

15 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, cmng City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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The claimant contends that the test claim legislation constitutes a new program or higher level of
service: :

There was no requirement prior to 1975, nor in any of the intervening years, until
the passage of [the test claim legislation in 2001] which mandated the inclusion
of skin cancer as a compensable injury for lifeguards, the creation of a
-presumption in favor of skin cancer on the 6jcﬂ:), and the elimination of the pre-

- existing condition defense for employers.' :

In the October 15, 2004 response to the draft staff a’nalyéis, the claimant states:

The preSump'tion in the applicant’s favor increases the likelihood that his claim
will result in money payments from his employer as well as full coverage of his
medical costs. The greater the number of successful applicants; the more the
employcr will pay in workers’ compensatlon beneﬁts Thus the new program or
higher level of serwce lies in the creation of the presumption. 1

The claimant reads requtrements into Labor Code section 3212.11; which, by the plain meaning
of the statute, are not there. First, the claimant asseits in the test claim filing that the legislation
created a new compensable injury for lifeguards. However, Labor Code section 3208, as last
amended in 1971, specifies that for the purposes of workers’ compensation, “*Injury’ includes
any injury or disease arising out of the employment.” [Emphasis added.] Assembly Bill 663’s
sponsor, the Cahforma Independent Public Employees Legislative Counsel, stated that since
1985, one-third of the 30 Clty of San Diego lifeguards who received industrial disability did so
due to skin cancer Thus pubhc lifeguards” ability to make a successful workers’

compcnsatmn cla1rn for an on-the-job i mjury from skm cancer predates the 2001 enactment of
Labor Code sectmn 3212 11 '

The express language of Labor Code section 3212.11 does not impose any other state-mandated
requirements on local agencies, Rather, the decision to dispute this type of workers’
compensation claim and prove that the injury is non-industrial remairis entlrely with the local
agency. The plain language of Labor Code section 3212,11 states that the “presumptlon 18
disputable and may be.controverted by other evidence ...” [Emphasis added.]

Under the rules of statutory construction, when the statutory language i 13 plain, as the statute is

here, the court is requned to enforce the statute accordmg to its terms. The Cahforma Supreme
Court determined that

In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute, We begin by
examining the statutory language, giving the words their usual and ordinary
meaning. If the terms of the statute are unambiguous, we presume the lawmakers

'6 Test Claim, page 2.
"7 Claimants’ response to draft staff analysis, page 2.

'8 Senate Rules Committee, Office of Senate Floor Analyses, third reading analysis of Assembly
Bill No. 663 (2001-2002 Reg. Sess.), page 4, September 7, 2001.
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meant what they said, and the plain meaning of the language govemns. [Citations
omitted.]"

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a statute, by 1mphcat10n, express requirements that the
Legisiature itself has not seen fit to p]ace in the statute.”® Consistent with this principle, the

courts have strictly construed the meaning and effects of statutes analyzed under article XIII B,
section-6, and have not applied section 6 as an equitable remedy:

A strict construction of section 6 is in keeping with the rules of constitutional
interpretation, wh;ch require that constitutional limitations and restrictions on
legislative power “are to be construed strictly, and are not to be extended to
include matters not covered by the language used.” [Citations omitted.][“Under
our form of government, pohcymaklng authorlty is vested in the Legislature and
neither arguments as to thé wisdom of an enactment nor questions as to the
motivation of the Legislature can serve to invalidate particular legislation.”]
Under these principles, there is no basis for applying section 6 as an equitable

remedy to cure the perceived unfalmess resulting from political decisions on
funding pohclcs

This is further supported by the California Supreme Court’s decision in Kern Hzgh School Dist.?
In Kern High School Dist., the court considered the meaning of the term “state mandate” as it
appears in article XIII B, section 6 of the California Constitution. The court reviewed the ballot
materials for article X]]I B, which provided that “4 state mandate comprises something that a
local government entlty is required or forced to do. 23 The ballot summary by the Legislative

Analyst further defined “state rnandates” as “requirements imposed on local govcrnments by
legislation or executive orders.”

The court also reviewed and affirmed the holding of City of Merced v. State of California
(1984) 153 Cal.App.3d 777.%° The court stated the following:

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue

' Estate of Griswald (2001) 25 Cal.4th 904, 910-911.
2 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757.
3 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817.
22 Kern High School Dist., supra, 30 Cal.4th 727.
B4 atpage 737.
2 Ibid.
25 Id, at page 743.
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participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate. (Emphasis in
original. )’

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to whether claimant’s participation in the underlying
program is voluntary or compelled. [Emphasis added. ]27

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial
penalty (mdependent of the prog1 am funds at issue) upon any local entity that declined to
participate in a given program.’

The claimant, in October 15, 2004 comments on the draft staff analysis argues that the
Commission should look to the 2004 decision of the California Supreme Court, San Diego
Unified School Dist., supra, in which the Court discusses the potential pitfalls of extending “the
holding of City of Merced so as (o preclude reimbursement ... whenever an entity makes an
initial discretionary decision that in turn triggers mandated costs.”® In particular, the Court
examines the factual scenario from Carmel Valley Fire Protection District v. State of C’ahfomza
(1987) 190 Cal.App.3d 521, ini which:

an executive order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable state mandate
for the addéd costs of such clothing and equipment. (/d., at pp. 537-538, 234
Cal.Rpfr. 795.) The court in Carmel Valley apparently did not contemplate that
reimbursement would be foreclosed in that setting merely because a local agency
possessed discretion concerning how many firefighters it would employ--and
hence, in that sense, could contro! or perhaps even avoid the extra costs to which
it would be subjected. Yet, under a strict apphcatlon of the rule gleaned from Cizy
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not
be reimbursable for the s:mple reason that the local agency s decision to employ
firefighters involves an exercise of discretion concerning, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the voters
who énacted article XTI B, section 6, or the Legislature that adopted Government
Code secti_on"17514, intended that result, and hence we are reluctant to endorse,

% Ibid.

1 Id. at page 731.

2 Ibid.

2 San Diego Unified School Dist., supra, 33 Cal.4th at page 887,
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in this case, an application of the rule of City of Merced that might lead to such a
result. [Emphasis added.] ‘

The Court did not rely on this analysis to reach its conclusions, thus the statements are
considered dicta; however, staff recognizes that the Court was giving clear notice that the City of
Merced “discretionary” rationale is not without limitation. What the Court did not do was
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist.

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains
good law, relevant, and its reasoning continues to apply in this case. The Supreme Court
explained, “the proper focus under a legal compulsion inquiry is Jmn the nature of the
claimants’ participation in the underlying programs themselves.™" As indicated above, local
agencies are not legally compelled by state law to dispute a presumption in a workers’
compensation case. The decision and the manner in which to litigate such cases is made at the
local level and is within the discretion of the local agency. Thus, the employer’s burden to prove
that the skin cancer is not arising out of and in the course of employment is also not state-
mandated. The evidentiary burden is simply an aspect of having to defend against a workers'
compensation lawsuit, if the employer chooses to do so.

There is no evidence in the law or in the record that local agencies are practically compelled by
the state through the imposition of a substantial penalty to dispute such cases. While it may be
true that local agencies will incur increased costs from workers’ compensation claims as a result
of the test claim legislation, as alleged by the claimant here, increased costs alone are not
determinative of the issue whether the legislation imposes a reimbursable state-mandated
program. The California Supreme Court has repeatedly ruled that evidence of additional costs
alone, even when those costs are deemed necessary by the local agency, do not result in a
reimbursable state-mandated program under article XIII B, section 6:

We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those costs resulting from a new
program or an increased level of service.imposed upon them by the state.”’

Returning to the recently decided San Diego Unified School Dist., supra, 33 Cal.4th at pages
876-877, the Court held;

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City of
Sacramento, supra, 50 Cal.3d 51, and City of Richmond, supra, 64 Cal.App.4th
1190) illustrate the circumstance that simply because a state law or order may
increase the costs borne by local government in providing services, this does not
necessarily establish that the law or order constitutes an increased or higher level
of the resulting “service to the public” under article XIII B, section 6, and
Govemnment Code section 17514. [Emphasis in original.]

0 gern High School Dist., supra, 30 Cal.4th at page 743.

3 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra,

30 Cal.4th at page 735. .
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Therefore, the potential for increased costs resulting from the statute, without more, does not
. impese a reimbursable state-mandated program.

Prior Test Claim Decisions on Cancer Presumptions

Finally, the claimant points to two prior test claim decisions approving reimbursement in cancer
presumption workers’ compensation cases. In 1982, the Board of Control approved a test claim
on Labor Code section 3212.1, as ofiginally added by Statutes 1982, chapter 1568 (Firefighter's
Cancer Presumption). The parameters and guidelines authonze insured local agencies and fire
districts to receive reimbursement for increases in workers’ compensation premium costs
attributable to Labor Code section 3212.1. The parameters and guidelines also authorize self-
insured local agencies to receive reimbursement for staff costs, including legal counsel costs, in
defendfng the section 3212.1 claims, and benefit costs including medical costs, travel expenses,
permanent disability benefits, life pension benefits, death benefits, and temporary disability
benefits paid to the employee or the employee’s survivors.

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2

for the same costs approved in the Board of Control decision in the Firefighter 's Cancer
Presumption test claim.

However, prior Board of Control and Commission decisions are not controlling in this case.

Since 1953, the California the California Supreme Court has held that the failure of a quasi-

. judicial agency to consider prior decisicns on the same subject is not a violation of due process
and does not constitute an arbitrary action by the agency.32 In Weiss v. State Board of
Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
similar licenses to other businesses in the past. The California Supreme Court disagreed with the
plaintiffs’ contention and found that the board did rot act arbitrarily. The Court stated, in
pertinent part, the following:

[P]laintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from-
the principle of stare decisis. Like courts, agencies may overrule prior decisions

or practiﬁes and may initiate new policy or law through adjudication. (Emphasis
added.)

32 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777.

. 3 Id. at page 776.
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In 1989, the Attorney General’s Office issued an opinion, citing the Weiss case, agreeing that
' claims previously approved by the Commission have no precedentlal value. Rather, “[a]n 0
agency may disregard its earlier decision, provided that its action is neither arbitrary nor

unreasonable [citing Weiss, supra, 40 Cal.2d. at 777].”* While opinions of the Attorney General
are not binding, they are entitled to great weight.*

Moreover, the merits of a claim brought under article XIII B, section 6 of the Califomia
Constitution, must be analyzed individually, Commuission decisions under article XIII B,
section 6 are not arbitrary or unreasonable as long as the decision strictly construes the
Constitution and the statutoxy language of the test claim statute, and does not apply section 6 as
an equitable remedy % The analysis in this case complies with these principles, partlcularly
when recognizing the recent California Supreme Court statements on the issue of voluntary |
versus compulsory programs -- direction that the Commission must now follow, In addition, the
Commission followed this same analyms in its most recent demsmns regarding the issue of
reimbursement for cancer presumption statutcs

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of
the California Constitution because the legislation does not mandate a new program or higher
level of service on local agencies.

CONCLUSION

Staff concludes that Labor Code section 3212.11, as added by Statutes 2001, chapter 846, is not
subject to article XIII B, section 6 of the California Constitution because it does not mandate a
new program or higher level of service on local agencies.

STAFF RECOMMENDATION -

Staff recommends that the Commission adopt the final staff analysis, which denies this test claim
for local agencies.

3472 Opinions of the California Attorney General 173, 178, fn.2 (1989).
35 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227.

3% City of San Jose, supra, 45 Cal.App.4th at 1816-1817, County ofSonoma supra, 84
Cal. App.4th 1264, 1280-1281.

37 Test claim Cancer Presumption for Law Enforcement and Firefighters (01-TC- 19) was denied

at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14} (02-TC-15) was
denied at the July 29, 2004 Commission hearing.
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EXHIBIT A

State of California _ _
lissmN ON STATE MANDATES _ L For Officiel Use Only
Ninth Streat, Sulte 300 S e Yy —

Sacramento CA 95814 : .o SIET e v RECEFVED
(p16) 323-3562 3 -
CSM1 (291) ' . JUL 0 1 2502
o - | COMMISSION ON

R ' SRR - ’ | STATE MANDATF <

TESTCLAIMFORM 119
' S | Clatm No; gg((\ Ql TC-27

Local Agency or School District Submitting Claim

City of Newport Beach

Contact Person o Telephene No.

Allan P. Burdick/Juliana F. Gmur (MAXIMUS INC) " (916) 485-8102
Fax (916) 485-0111

Address . _ _ R

4320 Aubum;B_Iyd_,f._~z_§ulte,2000_.,.._.‘ S

Sacramento; CAi-95841 . S S

Representative Organlzaﬂor) {o be Noﬁﬂad T

19ue of Callfarnia Clties EOERTTEE AR

This test claim alleges the existence of a relmbursable state mandated program within the meaning of saction 17514 of

the Government Code and section 8, article XIIIB of the:Californla. Constitution. This test claim.ls ﬂled pursuant to section .-
"17551(a) of the Government Code.

Identtfy specific section(s) of tha chaptered blll or executive orderalleged to centain a mandate, Includlng tha particular
statutory code sectlon{s) within the chaptured bill, i appllcable

Chapter 846, Statutes of 2001

Sy

ki ’i' .‘1 e e YT it fiaa

IMPORTANT: PLEASE SEE !NSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE. :

Lo

Name and Title of Authorized Rapresentative ' _‘ l _ ‘ . ) Tglgphone No.
GLEN EVERROAD, Revenue Manager AR (949) 644-3141
Signature of Authorized Representative ~ Data .
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BEFORE THE
COI\MSSION QN STATE MANDATES

Test Claim of?
T]ie City of Newport Beach

_ Skm Cancer Presumptlon fdr dL;féggards

Chapter 846, Statutes of 2001

STATEMENT OF THE CLAIM

A.  MANDATE SUMMARY

To expand upon the term “injury” as it pertains to workers’ compensatibri} Chaptst 846;"+ *

_ Statutes of 2001, includes skin cancer as a compensable injury for lifeguardé-employed-+
by local government. This Chapter also creates a presumption, that the skin-cancer: .. .

occurring during employment arose out of and in the course of employment. Finally, this - 0

‘Chapter bars the employer from raising the issue of skm cancer as resulung -from.a:p presi: o
_ exlstmg condmon. L

EXI

The Chapter added Secton 321‘2 11 of the Labor Code wh:ch states

- This-section apphes to both: of the- followmg ()
actlve hfeguards ‘employed by a city," county,” city and
county, district, or other public or municipal corporation or = ©
political subdivision, and (b) active state lifeguards
employed by the Department of Parks and Recreation. The.
term uyury,” as used in thls  division, includes skin cancer .
" that dévelops" ‘oF tHARITOSt 1961t dUfiAg the' period: of the
hfegua;rd’s employment. The. compensation awarded. for .
that injury shall include full hospital, surgical, medisal
treatment, disability indemnity, and death beneﬁts a8 C e
'pfé%jided by the provisions of this division, e T
- Skin cancer so developing or manifesting itself shall . . '
be presumed to arise out of and in the course of the.
employment. This presumption is disputable and may be
controvérted by other evidence, but unless so controverted,
the appeals board shall find in accordance with it. This

presumptmn shall be extended to'a lifeguard following
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... termination of:service.for-a period of three calendar months. mn&n B
for each full year of the requisite service, butnot to exceed ..
60 months in any circumstance, commencing with the last
- . date actually worked in-the specified-capacity.-
Skin cancer so developing or mamfestmg 1tse1f in’ 1gr_ttr_.:
these cases shall not be attributed to any disease existing - -
. . prior to that deyelopment.or.manifestation,: - . - ;  .cseow
ThlS section shall only -apply 10- hfeguargls employed« T
for more than three consecutive months in a calendar year

" This Chapter creates a new injury heretofore not compensable and prowdes 1
premrmptron that slnfts the burden of proof to-the employer !

- The. eﬁ‘ect of a presumptlon is that the employee does not have to donstrate that the
illness arose out of and in-the-course of hig or her.employment; The first effect of a
presumption is to encourage the filing of workers' compensation claims because of the
fact that otherwise.it-would be: often difficult,-if not- mpossﬂ:le, to-demonstrate that-a ..
partleular illness .arose-out of and.in the.course. of .one's.employment. . The. presurnphon
not only works in. the favor of the employee, but-works to the detriment of the employer, .,
" who. must. now -prove-: that the illness:-did - not. arise. out of. or in, the course..of, the
employee’s employment,. wlnch ig; difficult.: This creates a burden on the employer to,
disprove the illness occurring as a result of the employment, and further limits another
defense often used:by. employers — preexisting-condition; With this legislation;-however,
the defense that the employee had skin cancer prior to employment has been eliminated.
Thus, an employee who unbeknownst to ]:um or her had skin cancer, now has guaranteed
workers .compensation coverage. - s : :

The net effect of this legislation is to cause an increase in workers’ compensation claims
for skin.cancer and-decrease, the-possibility -that. any. defenses can be raised by the
employer -to defeat the: ¢laims.,.; Thus, the total costs of these claims,- from. initial
presentation to ultimate resolution are reimbursable.

The.City, of Newport-Beach does:noet-have compléte estimates on the cost.of discharging
this program, but estimates that the costs for just one case will exceed- $200. 00 per year. .

B. LEGISLATIVE HISTORY PRIOR TO 1975 ..

There ‘was-no requitement: prior. to1975; nor-in.any of the intervening.years, until the

passage.of Chapter;846;, Statutes of 2001; filed-on Ogctober 13, 2001, which mandated the |

inclusion: of ; skin‘.cancer -as:a eompensable injury. for. lifeguards;,. theerereatnon .of-a
presumiption in favorof. skin cancer-on:the _]Ob -and:the. ehmmatron of the pre-exlstmg _
condition defense for employers: . - -+ S T .

The Commission on State Mandates has reoognized that the ihhﬁtﬁﬁon of presumptmns o
for workers’ compensation for law enforcement and firefighters is a reimbursable state
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mandated program *See Fueﬁghter’s Cancer Preaumptlon, SB '90-4081 and Cancer
Presumption, Peace Oﬁicers, CSM—4416

TS i .
C. SPECIFIC STATUTORY SECTIONS 'I'HAT CONTAIN THE MANDATED
As related above, the mandated actwmea are ecntmned in Labcr Cede §3212 11. These
sectxons directly relate to the rexmbursable prov:slcns cf thxs teet cla1m

D. COST BSTIMATES

The C‘lty of Newport Beach does not have complete estunates ofi the cost- of dJBc:har‘gmg a
thxs program but estlmates that the costs fer Just one case will exceed $200 00 per year

E. REIMBURSABLE COSTS M‘ANDATED BY THE STATE

The costs’ meurred by the Clty of Newpoxt Beach 48 & result of the “Batite oi thch this -
test claith 4s baged ‘are all- feitiibiirdablé costs a8 -slich costs are “costs mandated bythe
State™ under Article” XII B*(6) of the’ Califotnis’ Constxtutlon, antl Govetntient Code -
. §17500 et seq. of the' Goveriment Code)” Sectibn 175 14 of the Govérnmeiit Cede deﬁnes .
“costs maridated by the state” ‘and- speclﬁes the followmg three reqmrem-ts Jit e

1. There afe- “mereased costs Wh.‘lch a local agency is requn'ed to mcu: after July 1
-~“v*1980 oo 3
Ry W e N - . . e o .
2. The costs are mcurred “as a result of any statute enacted 'on Or aﬂer January 1;
1975 ”
3. - The costs are the result 6f*“a new programm or Mgher level cf sennce ef an’ existmg .
. prbgtath within «thé theatiing of Seetlon 6 of Artlcle of the Cahforma?’-“
Constitution.” ' BRI

All three of the above’ requlrements for ﬁndmg costs: mandated by the State are met as -
described préviotsly heréin:

MANDATE MEETS BOTH SUPREME COURT TESTS * - -

The maridate credtéd by th13 statute clearly meets both tésts that the Supreme’ Courtin the-

County lof -Log Angeles v. State af "Cahfomxa (1987) created 'for determining whats
constithtes” a"féirbiirsable state tnandatedilocal prograin.: Those two-tests;which:the o

Coniitission ‘6t State Matidates' reliestupon’ to*determinesif a- telmhumable mandate
exists, are the “unique to government” and the “carry out a staté.policy” tests. Their:
application to this test claim is discussed below.

. el "
AT T T P PR
gt B HE R T .-

- L N e e - - . - wtoe 0
R4 H - P . LI :
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‘Mandate.Is Unique to Local:Government

Only local govemmant employs lifeguards for pubhc BCCEsS areas. Thus this
requirément is unique to go¥emment. - .
OB T .
Mandate Cames Out a State Policy .
. e s oo Lt A
:'-‘me the leglslatmn,« dt#is clear:that - the: Leglslatura vnshes to” expand
" compensability fot injury:for those who; through eniployment as lifeguards; place
themselves at higher risk of such injury for the protection of the public.
- Additionally, this legislation . is. ‘to' encourage -individuals ‘to pursue-Careers: as -
lifeguards, which poses hazurds to those so employed not found in other cafeer
paths.

In summary, the statute mandates that the City of Newport Beach bear the burden of
proof to.show:that injury due-to skin:cancer was:not arising out-ofand in the course-of .
employment-and further mandates the barring of the:defense of showing a pre-existing
condition: The:City of Newpont:Beach believes:that the creation of a presutnption for-on -
the ]Ob exposure to skin cancer SEﬁSﬁBB the consutunonal requu-ements for a mandate ’

Cehmpeet - B

STATE FUND]ZNG DISCIA!MERS ARE NOT APPLICABLE St
There are seven disclaimers-specified in Govemment Code §17556 whxch oould serve to
bar recovery of “costs mandated by the State”, as defined in Govemment Code §17556
None of the seven disclaimers apply to this test claim:

1. - The claint i§-submitted by a“local agency. or school-district"which requests
legislative authority for that local agency or schooldistrict to- implement the -
Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legiglative authority, -

2, The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

3. The statute or executive order implemented a federal law or regulation and
resulted . in costs mandated by the federal government, unless the statute or

executive order mandates costs which exceed the mandate in that federal law or
regulation.

4. The local agency or school district has the authority to levy service charges, fees

or assessments sufficient to pay for the mandated program or increased level of
service.

5. The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the
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costs of the State mandate in an amount- sufﬁment to. fund the cost of the State

mandate

6. The statute or executlve order 1mposed duuas whlch were expressly mcluded ina
ballot measurs approved by the voters ina Statew1de elechon

7. The statute created a new crime or mfractmn, ehmmated a crime or mﬁ-actlon, or
.changed the penalty for acrime:or infraction, but only for that portion- of the
'atamte relatmg du'ectly to the. enforcementrof the -crime or mfrachon. i .-»;—;r" :
: - I ot g "
None of the above d:sclalmers have any apphcatlon to the test clmm herem stated by the
City of-Newport Beach.. o i Vg e . .

CONCLUSION
. . " T.‘ A L :J
T.he enachnent of Chapter 846 Statutes 052001 1mposed a new state mandated program
and cost on the City.of:Newport Beach by:-establishing a presumption-that skin cancer '
arose -out-of and in-the course of employment, The mandated-program méets all of the -
criteria and tests. for the- Commission-on.State, Mandates: to find. a reimbursable state.
mandated program. None of the so-calied disclaimers or other statutory or constitutional
provisions that would relieve the State fromi-its constitiitional obligation to prcmde o
reimbursement have any apphcatlon to thxs claim,

6. CLAM .REQUIR.:E',MENTH s T

The foﬂomng elements of this test claim are prowded pm'suant {0. Sectmn 1183 T1tle 2,
of the California.Cede’ of Regu]ahons - , ‘ .

i

Ethbxt 1 ' Chapter 846 Statutes of 2001
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g - - CLAM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein: -I.declare-under penalty of perjury:under the laws:of -
the State of California that the statements made in this document are true and complete to: .
the best of my persona.l know]edge aud as to all matters, I beheva them to be true.

Executed thlsw day of .Tune 2002 at Newport Beach, Cahforma, by

- | -Czty of Ne\wport Beach
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DECLARATION OF GLEN EVERRQAD

I, Glen Everroad, make the followmg declaratlon under oath

A LT

I am: the Revenue Manager for Clty of Newport ‘Beach. As part of my dutxes Iami -~ -

responsible for the completa and tlmaly recovery of costs mandated by tho State o
I declare that I have examined the City of Newport Beach 8 State mandated dutles and
resulting costs, in impleménting the‘gubject law, and find that such-costs ‘are, it my -
opinion, “costs mandated by the State™, as defined in Government Code, Section 17514:
| " .

* ‘Costs mandated: by, the State’ means any increased costs

which a local agency or school“district is required to incur

after July 1, 1980, as a result 6f any statute enacted on or

after January 1, 1975, or any-executive order implementing

any statute enacted on or after January 1, 1975, which

mandates a new program or higher level of service of an

existing program within the meaning of Section 6 of Article

XTI B of the California Constitution.” '

I am personally conversant with the foregoing facts and if so reqmrod I could and would
testify to the statements made herein.

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this 2.8 day of June, 2002 at Newport Beach, California.

AL

Glen'Everroad -
Revenue Manager
City of Newport Beach
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Assembly Bill No. 663

CHAPTER B46

An act to add Section 3212.11 to the Labor Cods, relating to workers’
compensation.

(Approved by Govemor October 12, 2001, Filed
with Secretary of State October 13, 2001,]

. LEGISLATIVE COUNSEL'S DIGEST

AB 663, Vargas., Workers' compensation; lifeguards,

Existing law provides that an injury of an employee arising out of and
in the course of employment is generally compensable through the
workers' compensation system, Existing law provides that, in the case
of certdin law enforcement officers and firefighters, the term “injury”
includes heart trouble, hernia, pneumonis, and other injuries and
diseases.

This bill would provide, with respect to active lifeguards employed,
for more than 3 consecutive months in a calendar year, by certain local
egencies and the Department of Parks and Recreation, that the term
“injury” includes skin cancer that develops or manifests itself during the
period of the lifeguard’s employment. -

This bill would further create a rebuttable presumption that the above
injury arises out of and in the course of the lifeguard’s employment if it
develops or manifests during the period of the employment.

The people of the State of California do enact as follows:

SECTION 1. Section 3212.11 is added to the Labor Code, to read:

3212.11., This section applies to both of the following: (a) active
lifeguards employed by a city, county, city and county, district, or other
public or municipal corporation or political subdivision, and (b) active
state lifeguards employed by the Department of Parks and Recreation.
The term “‘injury,” as used in this division, includes skin cancer that
develops or menifests itself during the period of the lifeguard's
employment. The compensation awarded, for that injury shall include
full hospital, surgical, and medical treatment, disability indemnity, and
death benefits, as provided by the provisions of this division.

Skin cancer so developing or manifesting itself shall be presumed to
arise out of and in the course of the employment, This presumption is
disputable and may be controverted by other evidence, but unless so
controverted, the appeals board shall find in accordance with it. This

50
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Ch. 846 o —2—

presumptton shall be extended to a hfeguard following termination of
service for a penod of three calendar months for each full year of the
requisite servxca. but not to exceed 60 months in any circumstance,
commencmg ‘with the last date actually worked in the specified capacity.

Skin cancer so developing or ma.mfesung itself in these cases shali not
be atiributed to eny disease existing prior to that development or
manifestation, . ;

This section shall only Bpply o hfeguards employed for more then
three conséfiitiVe months in a calendar year.

S0
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EXHIBIT B
§TATE OF CALIFORNIA e

COMMISSION ON STATE MANDATES
880 NINTH STREET, BUITE 30D

SACRAMENTO, CA 85814
P! £18) 323-3562
FA. ) 4450278

E-mall: csminfo@osm.og,gov

July 8, 2002

Mr: Allan Burdick -
MAXIMUS :

4320 Auburn Blvd,, Su1te 2000
Sacramento, CAr 95841

And A_ﬁ’ected Srare Agenczej* and Interested Pames (see enclosed mazlzng Tist)

Re: Skiri Cancer Presuniption Jor Lz_feguards 01-TC-27
City of Newport Beﬁbh Clalmant '
Labbf Code section 3212.11
Statutes 2001, Chapter 846 (AB 663)

Dear Mr, Burchck

Cortitnission staff has reviewed the abové-named test claim and determined that it is camplete
A copy of the test claim-is beirig provided-to affected stite agencies and mterested parties
. because of their interest in the Gemmlssmn 8 determmauan, - L Ca e

Thie key xsaues befure the Commxssmn are T T

¢« Do t'he;J pI'OVISIOHS lmted above imposc a new_prog;ram or mgher level of se:;vlce w1thm
an existing program upon local entities within the meanmg .o Bection 6, article XTI B
- of the Cahfiim a Conititiition ‘and costs mandated by the state pursuant to section 17514
of the Government Code? - :

» Does Government C‘ode sectmn 17556 preclude the Commlssmn from ﬁ.ndmg that any
of the test claim prov:smns mpose costs mandated by the state?

The Commission requests your partlmpanon m the followmg actmtles conccrmng this test
claim: v

s Informal Conference. An informal conference may be scheduled if requested by any
party. See Title 2, California Code of Regulations, sectmn 1183.04 (the regulatmns)

s State Agency Review of Test Claim. State agencies recewmg this letter arg requested
to analyze the merits of the testclaim and to file written comments ofi the key idsiids’
before the Commission. Alternatively, if a state agency chooses not to respond to this
request, please submit a written statement of non-response to the- Corniimissiox.
Requests for extensions of ime may be filed in accordance with sections 1183. 01 ()

and 1181.1 (g) of the- regulatmns State agency comments are dué 30 days ﬁ'om the.
. date of this letter.
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Mr. Allan Burdick .' | . , L i
Page 2 Co R S

¢ Claimant Rebuttal. The claimant and interested parties may file rebuttals to state S 0
agencies’ comments under section 1183.02 of the regulations, The rebuttal is dug™ -
30 days from the service date of written comments.

« Hearing and Staff Analysis, A hearing on the test claim will be set when the draft
staff apalysis of the claim is being prepared. At least eight weeks before a hearing is
conducted, the draft staff analysis will be issued to parties, interested parties, afd -
interested persons for cormment. Comments are due at least five weeks prior to the .
hearing or on the date set by the Executive Director, pursuant to section 1183.07 of the
Commission’s regulauons Before the hearing, a final staff analysis w111 be isstied, ™"

» Mailing Lists. Under section 1181 2 of the Commission's regulations, the .
Commission will promulgate a malf.mg list of parties, interested parties, and mterested
persons for each test claint and provide the list to those included on the list, and to
anyone who requests a copy. Any written material filed on that claim, with the
Commission shall be simultaneously served on the other partios flsted on the mailing 11st '
provided by the Commission. :

« Dismissal of Test Claims, Under section 1183.09 of the Comrmssmn 8 regulatlons
test claims may be dismissed if postponed or placed on inactive status by the clau:oant
for more than ong year,. Pripr to dismissing a test.claim, the Commission will prowde
150 days notice and oppor;umty for .other partles to take over the’ clmm

If the Commission determines that a reimbiirsable state mandate“exxsts. the olaﬂnﬁﬁt-iﬁ

responsible for submitting proposed parameters and guidelines for reimbursing'all eligible local
-~ entities, All interested parties and affected state agencies will be gWon an, opportlmty to,

comment on ‘thie claxmant’s ﬁrbposal*before consxderatlon and adoptmn by the Commisamn

Fmally, the, Com::mssaon is requn‘ed to adopt a statewide cost eatunate of the relmhursable
state-mendated program within 12 months of recoxpt of an amended test claim. Thm deadline’
may be extended for up to. six months upon the raquest of BlthBI‘ the clalmant or the
Commission.

Please contact Nancy P.atton atﬂ@‘_lﬁ) 323-8517 if 'yoo havé any questim:ls.

Assmtant Executwe DlIBGtOI‘
Enclosure: Copy.) of Tost_ C_lmm |

J\mandates\2001\teA01-to-27\compisteltr.doc

"~ HHANIE ONDRHEOM
=TI
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Origlnnl List Dﬂte' 7/8/2002

Lest Updated: 07/08/2002

. List Print Date: 07/08/2002
Claim Number; 01-TC-27

n State M andates

Mal!lng Infurmuuun Completcneas Determmatlon - e

Mailing List

Issue: Skin Cancer Presumption for Lifeguards

Nireotor,
repurtment of Parka end Recreation

416 Ninth Strest PO Box 942896
acramento CA 94296-0001°

el: (916)653-8380  Fax: (916)657-3903

Mr. Glenn Hous, Burcau Chief  (B-8)
Stats Controller's Offies |
Diviaion of Acogunting & Reporting
3301 C Street  Suite 500

Sacramenta CA 95816

State Apency Tel: (916)445-8757  Fax: (916)323-4807

State Agency

As. Harmest Barlachat,
Aandate Resource Services

325 Blkhomn Bivd. #307
jagramenta CA 25842

el:  (916)727-1350  Fax: (916)727-1734

m—— ey alt b2E ok —

Mr. Leonard Kaye, Bsg,,

County of Loa Angeles
Audltor-Controller's Office

500 W. Temple Street, Room 603

At .rdlck
Ao

1320 Aubum Bilvd,, Sulte 2000
incramente CA 95841

%ol: (516)485-8102 Fax: (916)485-0111

Ja. Annette Chinn.
-ost Recovery Systems

105-2 East Bidwsl! Street  #294
‘olsom CA 95630

Tel:  (916)935-7901  Fax: (916)935-780]

»dr Cilcn Eyerroad, R:vunue Manngcr
2ity of Newport Beach

300 Newport Blvd, P.O. Box | 768°
Newport Beach CA 52659-1768

Tel:  (949)644-3127  Fax: (949) 644-3339

Los Angeles CA 50012
Interested Person Tel: (213)974-8564  Fax: (213} 617-8106 Interested Person
Mr. Tom Lutzenberger, Prinaipal Analyst (A-15)
Department of Financa
915 L Strect, 6th Floor
Sacramento CA 95814
Claimant Tel: (916)445-8313  Fax: (916)327-0225 State Agency
Mr. Paul Minnay,
Speotor, Middieton, Young & Minney, LLP
7 Park Center Drive
Sacramento CA 25825 ‘
Interestcd Person Tel: (916)646-1400  Fax: (916) 646-1300 . Interested Person
o ——— . —
M, Andy Nicheols, Senior Manager
- Centration, Inc. .
12150 Tributary Point Drive  Suite 140
_ Qold River CA 85670 .
Claimant | Tel: (916)351-1050  Fax: (916)351-1020 Interested Person
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Origlnal List Date: 7/8/2002 Malling Infnrmatlon Completeness Detanmnatmn
Last Updated: 07/08/2002
, Lh ] L]
List Print Date; 07/08/2002 Mailing List

Claim Number: 01-TC-27

Issue: Skin-Cancer Presumption for Lifeguarde

Iﬁcith B. Peiersen, President
"en & Associntes

> Balbon Avenue  Sufte BO7
Diego CA 92117

(B5B) 514-B6D5  Fax: (358) 514~ 3645 " Interested Person

Barbara Redding,

1ty of Sen Bernardino

;0 of the Auditor/Controller-Recorder
Weal Hospitelity Lane

Aernardino CA 92415-0018

(909) 3BG-8850  Fax: (909) 3B6-BE30 Interested Person

Sandy Reynolds, President ' ' - . ’

1olda Consulting Group, Ine,

Box 8B7 .
City CA 92586

(909) 672-9964 Fax: (909)672-0963 Interested Person

‘- T LT R —

Steve Smith, CEO
Jated Coal Syatema, inc.

30 Sun Center Drive  Suite 100
cho Cordova CA 95670

{516) 669-0BB8 Fax: (916)669-0B89 Interested Person

David Weilhouee,
id Wellhouae & Associntes, Inc,

5 ICisfer Blvd  Sujte 121
ramento CA 95826

(516) 368-5244  Fax: (91 6)368-5723 Interested Person
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Original List Date; 7/8&002 Mnlling Informnﬂun Complateness Detemunanon :
Last Updated: 07/08/2002 &

. List Print Date: 07/08/2002 Malhng LlSt

Clalm Number: 01-TC-27

Issue: Skin Cencer Presumption for Lifeguards

TO ALL PARTIES AND INTIRESTLD PARTIES h commiszion malling | llat ls nnnnnuuualy updated g requests are recelved to include or remove any party or peson on
tha mailing list. A current mailing list I provided with commissian correspondénce, tnd a copy of tha current mailing list ia evailable upon request at any ime. Bxoept
ns pravided otherwise by commission rule, when a party or intercated party fles any writtan material with the commissian concerning & elajm, It shall simultanecuzly
servs & copy of the written matarie! on the partizs and intercsted pertios to the clalm Identified on the malling Hat provided by the commlsslon, (Cal, Cods Regs,, Ht 2, §
1181.2,)
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EXHIBIT C

EBRray DaAavig, BEVERNDR
916 L STREET N SAQRAMENTO A H 85B814-3706 M WWW.DOF.BA.BOV

August 6, 2002

RECEIVED

Ms. Paula Higashi

Executive Director. R o R AU[; 0 ﬂ 2[]02
Commission on State Mandates _
980 Ninth Strest; Suite 300 ' COMMISSION ON

Sacramento, CA _95_31-4 _ . STATE _MANDATES
Dear Ms. H'I'géshi: B a ' : o

As requested in your letter of July 8, 2002, the Department of Fmance has reviewed the test:
claim submittéd by, the City of. Newport Baach (claimant) asking the.Comenission to determine -
whether spacified costs incurred under Chapter No. 846, Statutes of 2001 (AB 663, Vargas) are
reimbursable state mandated costs (Claim No. CSM- 01-TC 27 "Skin Cancar Presumption for
Lifeguards"). Commencing with page 2, of the test claim, claimant has identified the following
néw duty, which it asserts is a reimbursable state mandate:

o Increases in workers' compensation claims for skin cancer for lifeguards.

As the result of our review, we have concluded that the statute may have resulted in a new state
mandated program and cost on the City of Newport Beach by establishing a presumption that
skin cancer occurring during the employee’s service period arose out of and in the course of
employment, If the Commission reaches the same conclusion at its scheduled hearing on the
matter, the nature and extent of the specific activities required can be addressed in‘the
parameters and guidelines which will then have to be developed for the program.

As reguired by the Commission's regulations, we are including a "Proof of Service” indicating
that the parties included on the malling list which accompanied your July 8, 2002 lstter have
been provided with copies of this letter via either United States Mall or, in the case of other stats
agencies, Interagency Mail Servica.

If you have any questions regarding this letter, please contact Jennifer Osbom, Principal
Program Budgst Analyst or Keith Gmeinder, state mandates claims coordinator for the
Department of Finance, at (818) 445-8913.

Sincerely,

Calin Suidl_

3. Calvin Smith

Program Budgat Manager

Attachments
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. AttachmeritA | . e S e £
DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
GLAIM NO. CSM-01.TC-27
1. | am currently employed by the State of California, Department of Financs (Fiancs):

famillarwith the'duties of Finance, and am authorized to maks this d._gglgrati'dnf_aﬁj__, :

P T TEPT T}

b ]

::::

2. '\WécontlirtHatihe'Chipter No. 846, Statutes of 2001, (AB 663, Vargas) section’s
+ relevant to this-claim are accurately quoted in the test claim submitted by claimants and, . . .
therefore, we do not restate them in this declaration. R :

| certify uritiéi penalty 8f paijiiry that the Tacts Set foith in the foregoing:are trie aid coffbct of .

my own kiicwisiag’ except as'to'the matters therain statsd‘as Irformation orbeliéf and, as o, |
thos& matfers, | believe them tobetrue. . ° .~ % . 7 7 LT

b LY aoh
ok

Pt

s
it
e
Sl
1 o
HEW
= 1
i
ot -
) - -
1
PO
et
TSt EELN

at Sacramento, CA Jennifer Osbdtn “

Wé,ZOOL | MWWWWD
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PROOF OF SERVICE L B o L et

Test Claim Name:

Skin: Cancer Presumption for Lifeguards
Test Claim Number: -

CSM-D‘I-TC-ZT‘ -

I, the undersigned,. declare as follows::; . - Co
| am employed in the County:of Sacramanto State of California; l'am 18 years of ageé:or: oldar
and not a patty to the within entitled: cause; iy busmess address is 915 L Streat Bth Flour,

Sacramento, CA 95814, -

On August 8, 2002, | served the attached récomimendation of the Department of Finarcein said
cause, by facsimile to the Commission ‘'on: State Mandates and by placing a true copy thereof: -

~ {1) to claimants and honstate agencies encléséd iri-a sealed envelops with postage thereon fully
prepaid In the United States Mall-at SacraméritosCalifornia; and (2) to state agencies in the*-
normal pickup location at 915 L Street B"‘ Fioor for lnteragency Mail Service, addressed as
follows: . SR R

A-16 - Y

Ms. Paula Higashi, Executive Diractor
Commission on State Mandates

980 Ninth Street, Suite 300

. Sacramento, CA 95814

Facsimile No. 445:0278 ... .

B-29 ‘

Legislative Analyst's Office
Attention Marianne. O'Malley
925 | Stresat,;, Suitez1000; -
Sacramento CA 95814

State Controller's Office ™ - - . -

Division of Accounting &. Repdrtmg
Attention: Wiliiam Ashby

.3301 C Street, Room 500

-;-:Sacramento CA 95816'

"Attentlon Emie Sllva
+1400,K Stragt . w0 ¢

- Sacramento 1CA ‘8581 5

Wellhouse and Assoclates Newport Beach
Attention; David Wellhouse , 3300 Newport Bivd.
9175 Kiefer Boulevard, Suite 121 -~ = - © " P.O. Box 1768

Sacramento, CA 95828

Director

Department of Parks and Recreation
1416 Ninth Street

Sacramento, CA 94296-0001

Harmest Barkschat -
Mandate Resource Services
5325 Elkhorn Bivd. #307
Sacramento, CA 95842

Newport Beach, CA 92659-1768

Glen Haas, Bureau Chief

Stats Controller's Office

Division of Accounting and Reporting
3301 C Strest, Suite 500

. Sacramento, CA 95816

Leonard Kaye, Esq. .

County of Los Angeles
Auditor-Controller's Office

500 West Temple Strest, Room 603
Los Angeles, CA 80012
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Allan Burdick

MAXIMUS

4320 Auburn Bivd,, Sulte 2000
Sacramento, CA 95314

Paul Minney

Spactor,:Middlaton, Young and Minney, LLP -

7 Park Center Drive :+
Sacramento, CA 95825 _

Andy:Nichols; Senior- Manager
Centration;:Inc. ;- , - '
12150:Tributary Paint- Drive Sulte 140
Gaold Rrvar “CA: 9567{) w.

;_.

"

Barbara Redding

County of San Bemnardino

Office of the Audltor.fControllar—Racorder
222 West Hospitality Lane -+ 7 -

San Bernardino;CA 92415-0018 .

Steve Smith, CEQ = R
Mandated Cost Systems, Inc. . e
11130 Sun-Center Drive, Suite 100
Rancho Cordova, GA 95670

Annettar Chinn . R

Cost Recovery Systems

* 705-2-East Bidivell"Strest P

Folsam, CA 95630

Glen Everroad, Revenue: Manager A
City:of NBWPOrtuBeach oy .

*.-1:"3300 Newport:Beach, CA 92659 1788j -

. .“Kelth Bz Petersen ‘Prasidant™

= Six Teh and Assoclates ' T
- - - 5252'Balboa-Avente; Stite 807 « T
San Ilego CAx92117 - .' N

Sandy Reynolde Praeadent
Reynolds Consulting Group, Inc.
P.Q. Box 887

-+SunCity, CA 82586

Da\nd Wellhouse o
- David Wellhouse and Associates; Inc
8175 Kiefer Blvd. 121

Sacramento CA 95828

i

| declare under penalty of per]ury under the Iaws of the State of California that tha ffaragomg is - g
true and correct, and that thls -deciaration-was:executed on August 8, 2002iat’ Sacramente

_California.

s

Mary Latoﬂ'y O \
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EXHIBIT D

RESPON SE TO DEPARTMENT OF FINAN CE

On Original Test Claim . o
Chapter 846, Statutes of 2001 - e i g i pime g
Lab%regode Seztmﬁ 3212. 11 - RECEIVE
Claun no. CSM—OI-TC 27 e T
AUG 30 2002
Skin Cancer Presumption Jor L:feguards COMMISSION ON
STATE MANDATES

The following are comments and résponses to the letters of the Department of
Finance, dated Angust 6, 2002, régarding the ongmal test claim as submitted by the City
of Newport Beach.

A.  Department of Finance’s Corfiments" "

“As the result of our review, we have concluded that the statute may have resulted
in a new state mandated program and cost on the City of Newport Beach by establishing
a presumption that skin cancer occurring during the employee’s service period arose out
of and in the course of employment. . If the Commission reaches the same conclusion at
its scheduled hearing on the matter, the nature and extent of the specific activities
required can be addressed i n the parameters and guidelines which will then have to be

“developed for the program.”

The Department of Finance has taken the position that a new state-mandated
program may exist and thus is not in opposition to the position of the claimants.

B. Department of Industrial Relations Comments

1. There has, as of yet, been no response from the Department of Industrial
Relations although the Department did respond to similar test;claims filed on or about the
date of this test claim. (See claims numbered 01-TC-19, 01 TC-ZO 01-TC-23, 01-TC- 24,
and 01-TC-25.) The City of Newport Beach reserves the right to respond to any I'BSPDD.SB
made by the Department of Industrial Relations. ™~

[T e
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CERTIFICATION

_The foregoing- facts are known to me personally and if so required, I could and would
testify to the Stiteinents made herein, I declare.under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my.personal knowledge and as to all matters, I believe them to be true.

EXBC-\ItEdﬂ:lISZ:rdBYOf August, QOdi, at Newport Beach, California, by:

GlenEverspad )
Rev anager
City of Newport Beach -
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PROOF OF SERVICE BY MAIL
1, the undersigned, declare as follows:

I am a resident of the County of Sacramento, and I ami over the age of 18 years and not a
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841,

On August F©, 2002, 1 served:

RESPONSE TO DEPARTMENT OF FINAN CE
" On Original Test Claim
Chapter 846, Statutes of 2001
Labor Code Section 321211 .
Claim no, CSM-01-TC-27

Skin Cancer Presumption for Lifeguards

by placing a true copy thereof in an envelope addressed to each of the persons listed on'
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied
States mail at Sacramento, California, with postage thereon fully prepaid

I declare under penalty of perjury under the laws of the State of California that the'
foregoing is true and correct, and that this declaration was executed thlS 3 O y of -
August, 2002, at Sacramento, California.

eclarant
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Legislative Analyst’s Office

Attention: ' Marianne O'Malley
925 L Street, Suite 1000
Sacramento CA 95814

MI Wllham Ashby
State Controller’s Ofﬁce
Division of Accounting & Reportmg
3301 C Street, Suite 500
Sacramento CA 95816

Mr, Glenn Haas, Bureau Chlef

State Controller’s Office

Division of Accounting & Reportmg
3301 C Street, Suite 500

: Sacramento, CA 95816

Ms. Jennifer Osbom, Pnnmpal Program Budgct Analyst
Department of Finance
915 L Street " v -
Sacramento CA.95814, .

Mr. Leonard Kaye, Esq."

County-ofiLos Angeles-.- ' . e i e
Audltor—Gontroller 8 Oﬁﬁpe e e

500 West Temple Street, Room 603 '

Los Angeles, CA 90012

Mr. George P. Pansotto, Esq
Industrial Relations Counsel
P.O. Box 420603 '

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenus, 10% Floor
San Francisco, CA 94102

Ms. Carol Berg
Education Mandated Cost Network -
1121 L Street; Suite 1060 '

. Sacramento, CA 95814
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Mr. Keith B, Peterson, President
-Six Ten and Associates

5252 Balboa Avenue; Suite 807

San Diegd, CA 92117

Mr. Emie Silva

League Of California Cities
1400 K. Street

Sacramento, CA 95815

Director

Department of Parks and Recreation
1416 Ninth Street

Sacramento, CA 94296
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BTATE OF CALIFORNIA annow s EXHIBIT E

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300
BACRAMENTO, CA 86814

F'Q {816) 323-3662 ' i

P 8) '445-0278 e

E-mall: osminfo@cam.ca.gav . e
. September 28, 2004

Mr, Allan Burdick

MAXIMUS .
““4320 Auburn Blvd., Suite 2000 T

Sacramento, CA 95841

And Affected State Agenczes and Interested Parties (see enclosed mailing list)

- Re:  Skin Cancer Presumption for Lifeguards, 01-TC-27
City of Newport Beach, Claimant
Labor Code section 3212.11
Statutes 2001, Chapter 846 (AB 663)

Dear Mr. Burdick: '
The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments '

Any party or interested person may file written comments on the draft staff analysis by
October 18, 2004. You are advised that the Commission’s regulations require comments filed
with the Commission'to be simultaneously served on other interested parties on the mailing list,

. and to be accompanied by a proof of service on those parties. If you would like to request an
extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), of the
Commission’s regulations.

Hearing

This test claim is set for hearing November 18, 2004, at 9:30 a.m, in Room 126 of the State
Capitol, Sacramento, California. The final staff analysis will be issued on or about

October 28, 2004, Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request

postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’s regulations.

Please contact Katherine Tokarski, Commission Counsel, at (916) 323-3562 if you have any
questions.

Sincerely,

Executive Director

Enc.
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Hearing Date: November 18, 2004
. FAMANDATES\2001\tc\01-tc-27\TCdraftsa.doc

ITEM
TEST CLAIM
. DRAFT STAFF ANALYSIS ~ ~
" Labor Code Section'3212.11
Statutes 2001; Chiapter 846 (AB 663)
Skiri Cancer Presimption for Lifeguiards (01-TC-27)
City of Newport Beach, Claimant

- 'EXECUTIVE SUMMARY " ,
The Executive Summary will be iricluded with the Final Staff Analysis,

Test Claim 01-TC-27, Draft Staff Analysis
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STAFF ANALYSIS
Claimant
City of Newport Beach -
Chronology e e
07/01/02 Commission receives tegt clalm ﬁ,hng ‘-" ) SR '

£

| 07/08/02  Commission staff determines, tegt. olalm is complete and requests comments
08/06/02 Department of Finance ﬁles responsg to test claim = |
08/30/02 Claimant files- staxement respondmg to Deparhnenl of Fmance comments
Background -

This test claim addresses an ewdentlary presumptlon g1ven fo state and local lifeguards in
workers' compensation cases. ‘Normally, before-an employer is-liable for payment of workers’
compensation benefits, the employee mustshow that the infuty srose-out of and in the course of
employment, and that the mJury prox:maiely oaused by the employment The bu:rden of

‘‘‘‘‘

The Legislature eased-the burden of proving-industrial causation for certain gubhc omployees, -
primarily fire and safety personnel, by establishing a series of presumptions.” The courts have
described the rebuttable presumption as follows: “Where facts are proven giving rise to a
presumption ..., the burden of proof shifts to the party, against whom it operates [i.e., the
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relai:lonshlp.“
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.)

In 2001, the Legistature passed Assembly Bill 663, adding section 3212.11 to the Labor Code.

For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin
cancer developing or manifesting dunng or for a defined period immediately following
employment “shall be presumed to arise out of and in the course of employment.” Under the
statute, the employer may offer evidence disputing the presumption.

Claimant’s Position

' The claimant contends that the test claim legislation constitutes a reimburseble state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Govemment Code section 17514, The claiment asserts the following:

[The test claim legislation] creates a new injury heretofore not compensable arid
provides a presumption that shifts the burden of proof to the employer.

1 Labor Code sections 3202.5 and 3600, Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more oonvmomg
force and the greater probability of truth, When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

2 gee, Labor Code sections 3212, 3212.1 - 3212.7, and 3213.

Test Claim 01-TC-27, Draft Staff Analysis
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The effect of & presumptxon is that :the employee does not have to- demonstratew 52
. that the illness erose gut of and in the course of his or het employment. The fifst -
effect of & Presumpnon isto encourage the ﬁl\ng of workers compensation
cleims beoause of tl;e fact that othermse it wotild be often difficult, if not _
nnposmble to ' dernonstrate that & parhcular illriegs atose otit of and in the course
. of orig’s. employment The presu:n' tion . works to the deinment df the _
employer who must now prove 'e 'ﬂlness did not arise otif of ot in ‘the course
of the employee g employmenf,.whleh ig dJ;Eﬁcqlt With thiis législation; e
however, the defense that the empToyee had s]o.n canicer pnor 1o emp]oyment has
been eliminated *

The claimant further argues that the “net effect of this legzslanon is to CAUSE an mcrease in .
workers’ compensatlon “claim for skin'cancer and dectesse the possibility that any defenses can
be raised by the employer to defeat the claims. Thus, the total costs of these olauns, from initial
presentation to ultimate resolution are mlmbmsable :

State Agency’s Posnﬁon o

The Department of Fmance ﬁled oomments on August 8, 2002 oonclud.mg thaI the test olmm
legisiation may create a reimbursable state-mandated program.

Discussion CooL e i e

The courts have found that artlole XIII B, section 6 of the Cahforma Consnhmons fecognizes the
state constitutional restrictions, on the powers of local government to tax.and spend 6 “lts :
purpose is to'praclude the state from shlﬂlng ﬁnanczal responsibility for carrying out.. ,

.' ‘governmenta] functions to local agencies; which are *ill equipped’ to assume mcreased ﬁnancxal
respon51b1ht1es because of the taxing and spending limitations that articles XIIT A and XTI B

impose.” A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders.or commands a local agency or school district to engage in an activity or

*Test Claim, pige 2.
* Ibid.

5. Article X101 B, section 6 provides:,“Whenever the Legislature or any state agency mandates a
new program or higher level of service on any jocal government, the state shall provide a
subvention of funds to reimburse such loca] government for the costs of such program or _
increased level of service, except that thé Legislatue i indy, but néed not, provideé such subvention
of funds for the following mandates: (a) Leglsla‘nve mandates requested:by the local - agenoy
affected; (b) Legislation defining a riew crimeé or <hanging.an existing definition of a crime; or.
(c) Legislative mandates enacted prior to J anuary 1, 1975, or executive oiders orregulations:
initially mplemen’ong legmlatlon enaeted prior to Janunry 1, 1975,

§ Department of Finance v. Commission on State Mandares (Kern Hzgh Schaol Dist.) (2003)
30 Cal.4th 727, 735. .

' 7 County of San Dzego V. State of C'alzﬂ:mia (1997) 15 Cal. 4th 68, 81.

133 Test Claim 01-TC-27, Draft Staff Analysis




task.® In add:tlon, the requn'ad activity or task mist bé new; corstituting a “new program orit
must create a “hlgher Ievel of service” over the prewously requn-ed level of service.?

The courts have deﬁned & ‘program” sub_]ect to atticle X]If B sectmn 6, of the Cahfdrma
Constitution, as one that carries out the govemmental flmctzon of prowdmg pubhc semces ora-
law that imposes uniqug requ:raments on local agenciés or school distriets to. 1mplement a gtate
policy, but does not appiy generally to ell residents and enfitiés.in the state.’®. To detérmifis if the
program is new or mposes a h1gher level of sétvice, the tegt’ cla:m legmlahon must be compared
with the legal requirements in effect m:medlatély before the enachnant of the test. clalm

- legislation.”” A “higher level of service” occurs {wher the new “réquirements were mtended to -
- provide an enhanced service to the public. »l

Finally, the newly reqmred act1v1ty or mcreased Ievel of service must unpose costs mandated by
the state.? -

The Commission is vested with exclusive authonty to adjudicate- dxsputes over tha emstance of '

state-mandated programs within the meaning of article XTII B, section 6. In makingits
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it d5an

“equitable }'Semedy to cure the perceived unfmmsss resultmg ﬁ'om political decisions ol fundmg
priorities.”

Issue 1: Is the test claun legislation sub;ect to article XIII B, sechon 6 of the
~.California Constitution? -

Staff finds that the test ¢laim legishition is not subject to artmle XIE[ B section 6 of the
California Constitution because it‘doés not mandate anew program ‘or h:lgher level of semce on
‘local. agencms vntbm the meanmg of artmle 1B, sectlon 6

8 Long Beach Unified School Dist. v. State of California (1950) 225 Céi.Ap’deﬂS 5, 174. )
% San Diego Umfﬁed School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.}; Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

10 San Diego Unified School Dist.; supra, 33 Cal.4th 859, 874, (reaffirming the test set out in -

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)

1 San Diego Umﬁed School Dz.s't .s'upm, 33 Cal 4th 859 878 Lucia Mar supra, 44 Cal 3d 830
835.

12 San Diego Umjﬁed School Dist., supra, 33 Cal. 4th 859 878

13 County of Frestio.v: State-of Galifornita (1991) 53-Cal:3d:482, 487; Cotinty ofSanoma v,
Commission ori State Mardétes (2000) 84 Cal. App 4th 1265 1284 {County of Sanama), .
Government Code sections 197514 and 17556. x

14 Kinlaw v, State of Califorma (1991) 54 Cal 3d 326 33i-334 Govemment Code sec‘ufms
17551, 17552.

'3 County of Sonoma, supra, 84 Cal App.4th 1265, 1280 cmng City af San Jase v. State of
California (1996) 45 Cal.App.4th 802, 1817.

Test Claim 01-TC-27, Draft Staff Analysis
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- ..Labor Gode section 3212.11, as added by Statutes 2001, chapter 846 provides:

This gection applies to both of the ﬁﬂggmng (a) agtive hfeguards employed bya

city, county, city and counfy dlsﬁmt, or other pubhc or municipal corporation or -
political subdivisicii, azid (b achv sfate hfeguards employedi by the Departmefit -
of Parks and Recreation. The et “mjury," 85 used in this division, includes skin
cancej'that develops or manifests it$elf during the penod of the lifeguard's ,
enmployment.-The cothpensition: avgéfded*far that injury shall include full hospital,
surgical, and medical treatment, disability indemnity, and death benefits, as :
provided by the provisions of this- dmsmp

Skin cancer so developmg or mamfesung 1tself sh&ll be presumed to arise out of
and in the course ofithe employment. Thig presumptionis.disputable and may be

- controverted-by other evidernics, but. unless so controverted,.the appeals board,
shall find in accordance with if, This presumptlon shall be extendéd fo g lifeguard
following termination of service for a period of three calendar months for each
full year of the requisite, service, but not to exceed 60 months in any circumstance,
comme.ncmg thh the last date actuaﬂy worked in the spec:.ﬂed capaclty

_ Skin canéer §o developmg ot mamfestmg itself in these cases shall not be..
attribted to any disease-existing prior to thit' development or maniféstation.

This section shall only apply to lifegiiards employed for mote than ﬂ1ree
consecutive months in a calendar year.

The claimant contends tha: the test c1a1m legmlaﬁon constlmtes B nEW program or hlgher level of

. service: S N

the passage of [the test claim- Ieglslanon in 2001] wb.wh mandated tbp mclumon
of skin cancer as s compensable injury for hfeguards the creationof a
presumption in favor of skin cancer:on the e job, and the- eh.mmatmn of the, pre-
existing condition defense for employers

The claimant reads réquiremnents into Labor Code sectioti 3212.11, wlnch by the plam méamng
of the statute, are not there. Fust, the claimant asserts in the test claim filing thet the legislation’
created & new coripensable injury, for lifeguards. However, Labor-Code section 3208, as last"
amended in'1971, speclﬁes that for thé purposes of' workers compensaﬁon, “Injury mcludes .
any injury.or disease arjsing out ofthe employment.™ [Emphasmzadded] Assembly Bill 663’s
sponsor, the Cahforma Independsnt Public Employees Legislative Counsel; stated that since
1985, one-thitd of the 30 City of San, Dlego hfeguards who received- mdustna.l dlsablllty did so .
due to skin cancer.!” Thus, pubhc hfegmrds’ ability to make a successful workers®

compensation claim for an on-the-job i mJury from skin cancer predates the 2001 enactment of
Labor Code section 3212 11.

'6 Tegt Claim, page 2.

17 Senate Rules Committee, Office of Senate Floor Analyses 3d reading ana1y51s of Assem'bly
Bill Ne. 663 (2001-2002 Reg. Sess.), page 4, September 7, 2001.

Test Claim 01-TC-27, Draft Staff Analysis
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The express language of Labor Code section 3212.11 does not ifnpose any other: state»ir'riaﬁdated

requirements on-local agencies.. Rather, the decision to dispute this type of workers’ .. : ' o
compensation claam and prove: that the'i ifijury is non-indistrial remains entirély with the local

agency. The pla.ui i‘&nguage of Labor Codé section 3212,11 states fbat the “presm‘nptaon 15

disputable and mmi“be tontroverted by other ev1dence 2 [Emphasm added.]

Under the rules of statutory censtriietion, when the statLrtory Iahguage-is plaii, as the statute is

here, the coutt is reqiired to enforce the statutc accorc[mg to 1ts terms The Cahforma Supreme
Court determined. that: ;

. In statutory construction cases, our fundamentsl task is to ascértmn the intent of
_ the lawmakers se as to effectuate the: puirposé of: the staiuits,. We begin'by .
exammmg the statiitory language, giving'the words their visual and ordirary
_ meaning. Ifthe terms of the statiite are unambiguoiis; we presiume the lawmakers

meant whai they sa1d, and the plam meamng ‘of. the language governs [Cltatlons
omitted.}'® .

Moreover, the court may not dlsregard or enlarge the pla.m provwmns offa statute nor imay it go
beyond the meaning of the’ wotds ubed when the words aie cléar and unan:lblguous Thus, the
court is prohibited from writing into'a statute,'by mphcatmn, éxpress réguiréments that the
Legislature itself bas not s&éh fit to plage in.the statiate.’® Consistant with this ptiticiple; the .-
courts have strictly construed the meamng,and effects of statutes anelyzed under article X[]I B,
section 6, and have not applisd sectmn 6 ad an equitable remedy

A strict construction of sectlon 6isin keepmg with-the rules of, consututlona.l
mterpretaﬁon, which require that constitutionial limitations and restrictions ‘on
legislative power “are-to be constryed strictly, and are not to be extended to
include matters not covered by the Ianguage used.” [Cltatlons omitted. ][“Under
our form ofigovernfiént; npoh'f" rmalding auﬂ:onty is vested in the Leglslature and
neither arguments ‘as to the wlsdom ofén hactment not questionsas to the’ " -
motivation of the Legislatire éan serve to-invalidate parncu.lar 1eglslat10n "
Under these principles, there is no basis for applying section 6 &s an équitable
remedy to;cure the percewed unfan'ness J:esultmg from pohtlcal decxsmns on
fundm,g pohc1es Lo

This is further- supparted by the California Suprénie Court'sidecision in Kern Hz’gh School Dist.>!
In Kern Hzgh :School:Dist., thie coutt considered ths meanmg of the term “state maridate” as it
appears in article XTI B, sechon 6 of the California Constitition. .The covirt reviewed the ballot
materials for article XI[[ B, which provided that “a state mandéte cmmpnses Something thata

local government: enhty is reqmred or forced‘ to do. n22 The ballot summary by the Leglslatwe

(Y8

18 Estate of Griswald (2001) 25 Cal.4th 904, 910-911. .

13 Whitcomb v. California Employment Commission (1 944) 24 Cal.2d 753 757

™ City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817.
2 Kern High School Dist., , supra, 30 Cal.4th 727. :

2 Id at page 737. '
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_Analyst further defined “state mandates” as “requu'ements 1mposed ox local governments by

1egislation or executive orders”® . . e

. The court also rewewed aiid e.fﬁrmed the holhg of City af Merced v State of Calzforma (1984)
153 Cel App,3d 777.24° The couirt stated the followmg

In City af Merced the ctty was under no lega.l compulsmn to res
domain-but when it elected io emp]oy thet means of aoqmnng property, 1ts ;
obhgatlon to compensate for Tost business goodwﬂl was not 8 re:mburseblt% tate, .
mandate, because the city wes not reguu'ed to employ emment domm.n in the ‘first
place. Here as well, if a'schooi district Elécty to patticipats ifi"or cdfitinue
perhctpatton in ‘any underlymg volunrary edneehon—related fuded program, ‘the

district’s obligation to comply withi the fiotics ‘and agendaﬁrequlrements related to
that pro grern does-not oonstxtute a retmbursa‘ble ‘state migndate: (Emphasm in-

orighal® . . . . . o
Thue the Supreme Court held as follows

[W]e reject’ clarmants assertlon thst they Haveé been legally eompelled to monr
notice and agends. oosts and hencé afé etiitied 6 rennbursement from the state;
based merely pon-the éirguistance that niotice gngd agenda provisions aré '

" mandatory’ glements of education:related Progremis ir ‘which claitniants ‘have
participated, wiﬂmur rega;*d to wherher cldinidnt's pamezpd'hon in'the underlymg
program is voluntary or compelled [Emphasrs addecl.]2 '

The Supreme Court left undecided whethet & retmbursal)le state mandnte “nnght be found m
circumstances short of legal compulsion—for example, if the state wets to imposé & sibstafitial
pensalty (mdependent,of the pro gre.m funds at 1seue) upon any | local enuty that declined to;
participate id & gwen program

The decision of the Callforma Supreme Court 1n Kern Hzgh SchooI Dz.s't is relevant end its
reasonmg apphes m t]:us case The Supreme Courl explamed, “the propef foot}s under a legel
themselves.”? Thus, basedon the Supreme Court's dectelon, the Comrmssmn must determme 1f '
the underlymg pro gra.m {in this case, the dectston to rebit the preeumptton that the caneet is an -
industrial mjury) isd tzoltmtary deemron at the Jocal level orig legally compelled by the stete As
indicated above, 1ocal agernicies are fiot legally eompe]led By state law'to dispiitea wbﬂcers S
compensation case. The decision to litigate suchcases is madé &t thé 16eal levél-and is within the
discretion of ttig local ugency. Thus, the employer’s. burden‘to: prove that-the skin cancer is not.
arising out of and in the oonrse of employment is also not state—mendated.

Bbid. o«
# 1d. at page 743 .
B bid.

2 Id, at page 731,
Ybid. .

2 Id. at page 743,
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Further, there i is'no evidence in thé law o ifi the récord thit local agencies are  practically
compelled by the state through the 1mposmon of & substantial penalty to dispufe‘such cases,
While it may be trug that local agencies will:incur increased.costs from workers’ compensation
.claims as a result of the test claim legslauon, 85 allegsd by the claunant here, increased costy -
alone are not determmatwe of the issue whether the Iegm]atmn mposes : relmbursable state-

_ ‘ a.ry by the local agency, do not
[Al _‘tmder arho X1 B sechon 6

N W

We recogmze tha,t, gs is medg mdisputab],y clear ﬁ'om the language of the
conshtutlonnl pI‘OVISlOD, local entmes are ot enuﬂed to rembumement for all

program or Bn mcreasedievel of serwee nnposed upon them by the state

Most recently in San Diego Unified School Dist., supra, 33 Cal.4th at pages 876-877, the Court
held: .

Viewed together, these cases (Count;y of Los Angele.s', supra, 43 Cal. 3d 46 Czty of .
Sacramentq, sypra,- 50 oal 3d 515 and C‘fty of. Richmond, supra, 64 Cal App 4th-
1150) illustrate the circumstancg that su:nply because a state law or order may -
increase the costs borng: by local government in providmg servzces, t.hxs -does. not
necessarily. estabhsh that the law or- - ordér constitutes an; mcreased o hzgher level
of the resulting “gervice to the pubhe” under article X]II B seetlon 6, aud '

Government Code seohon 175 14 [Emphasm in ongmal] .

' Finally, the claifiant pomts 0 two] pnor test c1a1m dec1s1ons approvmg re1mburse1nent ini*cancer
presumption workers' ‘compensation cases. In 1982, the Board of Control approved & test:claih
on Labor Code sgetion 32121, as originally added by, Statutes 1982 chapter 1568. (F:rqﬁgkrer s,
Cancer Presumpnan) The parameters and gmdelmes authonze msured local, agenmes and fire..
districts to reeewe rexmbprsement for mereases in workers oompensatmn premmm costs .
a’cmbutable 1:o Labor Code section 3212 1, The parameiers and gu:dehnes al8o, authonze self-
insured local: agencles 1o receive re:mbursement for staff costs, mcludmg legal counsel costs, in ,

" defending the section 3212 1 ela:ms and Bene;ﬁt costs. mcludmg medical costs, travel expenses,
permanent digability. benefits, life: -pension:| beneﬁts death beneﬁts and temporary dlsabmty
benefits paid to ‘d:le employee or the employee ] survwors

In 1992, the.Commission adopted a'statément 6f décision approvmg a test clmm on Labor Code
section 3212.1, as amended by, Statutés 1989, chapter 1471 (Cance# Présumiption — Peace

Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830. 2
for the same costs approved in the Board of Control decision in the Firefighter's Cancer
Presumption test claim.

However, priot Board of Control and Commission decisions are not oontrollmg in this case.

2.County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern Hzgh Schaal Dist., supm ' : .
30 Cal.4th at page 735, -

Test Claim 01-TC-27, Draft Staff Analysis
138

R




ince 1953, the California the California Supreme Courtshescheld that the fajlure of a quasi-

B! c:al agéncy to consider prior decisions on the same sub;,ec% is not & violation of due progess

;_does not constitute an arbitrary action by the agency.’ In Weiss v. State Board of -

¥: qualtzm‘ion, the plamhffs brought mandamus proceedm g to Feview the refusal of the State

ard of Equalization to issue an off-sale beer arid winé @ense at their premises. Plaintiffs

‘dontended that the action of the beard .was:arbitrary.and umgggonnble because the board granted

irnilar licenses to other buginessesn the past, - The Californid Supreme Court disagresd with the.
aintiffs’ contention and found that the board did not acbarblﬁ’arﬂy The Court: stated, in -

o pérhnent part, the following:

[P)leintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also _permz’ts substantial deviation from
the principle.of stare decisis. Like courts, agencies may overrule prior decisions
o; é)rsc)tlﬁes and may.initiate new policy or law through adjudication. (Emphasis
adde

In 1989, the Attorney General’s Office issued an opinion, citing the Weiss case, agreeing that
claims previously approved by the Commission have no precedentlal value, Rather, “[aln
agency may disregard its earlier decision, provided that its action is neither arbitrary nor
unreasonable [citing Weiss, supra, 40 Cal.2d, at 777] 32 While opinions of the Attorney General
are not binding, they are entitled to great we1ght.

Moreover, the merits of a claim brought under article XTI B, section 6 of the California
Constitution, must be analyzed individually. Commission decisions under article XIII B,
section 6 are not arbitrary or unreasonable as long as the decision strictly construes the
Constitution and the statutory language of the test claim statute, and does not apply section 6 as
an equitable remedy The analysis in this case complies with these prmclples particularly
when recognizing the recent California Supreme Court statements on the issue of voluntary
versus compulsory programs -- direction that the Commission must now follow. In addition, the
Commission followed this same analysis in its most recent decisions regarding the issue of
relmbursement for cancer presumption statutes,*

* Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777.

3 1d. at jmage 776. | .

* 72 Opinions of the California Attorney General 173, 178, fn.2 (1985).

% Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227.

3% City of San Jose, supra, 45 Cal. App.4th at 1816-1817; County of Sonoma, supra, 84
Cal.App.4th 1264, 1280-1281.

%5 Test claim Cancer Presumption for Law Enforcement and Firefighters (01-TC-19) was denied
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-1 4) (02-TC-15) was
denied at the July 29, 2004 Commission hearing.
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Accordingly, staff finds that the test claim legw.laton is mot subject to artlcle XIN B, section 6 of - -
the California Constitution because the legmlatlon does not mandate B DEW program or hlgher o
level of service on local agencies. - .

CONCLUSION

Staff concludes that Labor Code aectlon 3212.11; a5 added by Statites 2001, chapter 846 isnot
subject to afticle XIIT B, séttion’6 of the Cahfoma Constltution because it doés not mandate B
new program or highet level of service’ on Tocal agencies v A »

Test Claim 01-TC-27, Draft Staff Analysis
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THIRD READING

Bill No: AB 663 .
Buthor: Vargas (D), et al
Amended: 8/31/01 in Senats
Vote; 21

SENATE LABOR & INDUSTRIATL RELATIONS COMMITTEE : 5-3,
6/27/01 - .
AYES: Alarcon, Figuerca, Kuehl, Polanco, Romero
NOES: Margett, McClintock, Cller

SENATE APPRO?RIATIDNS COMMITTEE '8—4;r9/5/01

AYES: Alpert, Bowen, Bilirton, Escutia, Karnette, Murray,
Perata, Speier .

NOES: Battin, Jchannessen, McPherson, Poodchigian

ASSEMBLY FLOOR - : 53~14, 6/5/01 - Seas.last page for vote

SUBJECT : Workers' compensgation: liféguarda

SQURCE California Independent Public Employees-
Legislative

Council

DIGEST :. . This bill creates a disputabié presumption that
skin cancer developing or marifesting itself with respect

to specifiéd lifegquards arises out of and in the course of
employment .

BNALYSIS If specified public safety personnel (peace

.officers and firefighters) suffer a hernla, heart trouble,

CONTINUED
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Page

pneumonia, cancer, tuberculosis, hepatitis, or meningitis,
the -injury or illness is presumed to be compensable if the
problem develops or manifests itself during ‘a period “of
service by the worker. Other &vidence may controvert the
presumption. If not controverted, the' Workers'
Compensation Appeals Board is bound to find that ‘thé injury
or 1llnees "arose out of and in the course of employment "
Thus, it becomes compensable. '

These presumptions apply to, among others, full or
part-time law enfoxcement perscnnel’ employed by a sheriff
or a police department and firefightors employed by any

- city, county or district fire departments. The
presumptions do not’ apply to employees whoae principal
duties are clerical and clearly do not fall within the
scope of active law enforcement or firefighting duties,
Generally, the presumptions extend to a period beyond

amployment equaling three months for sach year of service,
but not more than five yeare

This bill:

1.Provides, with respect to active lifeguards employed by a
city, county, city and county, district, or other public

- or municipal corporation or political subdivision, and
active state lifeguards employed: by the’ State Department )
of Parks. and Recreation, the term "injuxy;™ incdludes skin
cancer that develops and manifests itself during the C
period of the lifeguard's enploymeit. : =

The compensation awarded for this injury includes full
hospital, surgical, and medical treatment, disability
indemnity, and death henefits, aa provided by the
provigions of thi§7divisibﬁﬁ‘ S o

2.Provides: that the skin cancer so develsping or ‘-
manifesting itself shall be presumed-to arxse out of and-
in the course of the employment.

This presumption is disputable and may be controverted by
other evidence, but unless sc‘dontroverted, the appeals:
board shall: find in acodpdarde with it. Thid preaumption
shall- be extended to a lifdguard following terminatidfi of
service for a period of three calendar months for e&téh
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full year cf the reqﬁigite-servica, but not to exceed 60
months in any circumstance commencing with the 1ast_date
actually worked iqsghqm;pecified capacity.

Skin cancer so dé‘ jing or manifesting itself in these
cases shall not be attributed to any disease existing-
" prior te that development or manifestatlon,

3, Provides that the bill applies only to lifeguards
employed for more than three consecutive months in a
calendar ysar.

Commeants

Skin cancer is a malignant growth on the skin., The skin
has two main layers and several types of cells. The top-
layer of skin is called epidermis. It containe the
followlng three types of cells: (1) flat, scaly cells on
the surface called squamous cells, {2) round cells called
basal cells, and {3) cells called melanocytes, which give
skin its color. The most common skin cancers are basal
cell cancer and sguamous cell cancer. Melanoma is a
disease in which cancer {(malignant)} cells are found in
melanocytes. Melanoma is sometimes called cutaneous
melanoma or malignant melanoma. Melanoma is & more serious
type of cancer than the more common skin cancers, basal
cel) cancer or squamous cell cafcer. Sunburn and
ultraviolst light can damage the skin,. and this damage. can
lead to skin cancer. People with fair skin, with a -
northern EBuropean heritage appear to-be more susceptible.

Prior Legislation

5B 424 (Burton) —-- lower back impairment presumption for
certain law enforcement personnel :

SB 1176 (Machade and Burton] -- extehds the cancer-
presumption to specified peace ocfficers.

SB 1222 (Romero} ---creates a hernia, heart tryouble,
pneumonia, tuberculosis, meningitis, and hepatitds:
presumption for certain members of the State Department of
Corrections, the State Department o6f the Youth Authority,
and specified peace officers.
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FISCAL EFFECT : Appropriation: No  Fiscal Com.: Yes
Local: No ' ) .

The estimates for increased claims for Workers'
Compensation from state employees that would result from
the extended presumptions are unknowr, but potentially
significant. Local estimates range from $2 million to $6
million per year.

The state is not insured and pays Workers' Compensaticn
claims directly. B '

SUPFORT : {(Verified 9/4/01)

California Independent Public Employees Leglalative Council
{source) - ‘ :

California Applicants' Attorneys Association
California Labor Federation, AFL-CIO

California State Firefighters' Associatich:

Los Angeles County Lifeguard Association

Peace Officers Research Agsocliation of Callfornia

OPPOSITION. : - (Verified 974/01)

California Association of Recreation and Park Districts
California Specilal Districts Associdtion
California State Assoclation of Counties
California Taxpayers' Assoclation
League of California Cities
Los Angeles County Board of Supervisors

ARGUMENTS IN SUPPORT : The California Independent Public
Employees Legislative council (Councll) 1s the sponsor of
this bill and seeks to provide parity for local and atate
government lifeguards with local and state firefighters and
peace officers who are covered by various presumptions,.

The Council states that lifeguards work in‘envirénments and
regpond to situations that are harardous .and provide
exposure to ultraviolet rays, chemical spills, contaminated
water, and transmission of infected blood and tissues. The
- Council states that the City of San Diego there have been.
30 industrial disability retirementa since 1985, -and.
one-third- of thoss were due to skin cancer and another
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third to back injuries _
R 13 -
California's lifeguards annually perform more than 12,000
swimmer rescues, 6,000 medlical '‘aides, awift water and flood
reacues, technical cllff rescues and the fpll rangs, of law.
enforcement duties. Despite this, lifeguards dre’ not"’

' worker 8 compenla;ion law

ARGUMENTS ;IN. OPPOSITION The Leagua of Californla Clties
-and the Californig State Assoc1ation of Countieq (CSAC)
" oppose this bill because it creates a process under which a
lifeguard can claim workers' compensation benefits based on
-a presumptive injury. It-is inposgible to disprove that an.
"injury," ag defined in this bill, developed ruing the
course of one's lifeguarding duties and subjects the public
agency to costly claims that have no job causation.
Further, do the lifeguards that desire toc be included in
this bill have higher incident rates for these conditions?
Finally, the League of California Cities and CSAC believe
' that '‘proponents cf this bill shofild demonstrate throfigh .~
reliable medical and statistical studies that this
presumption is warranted.

ASSEMBLY FLOOR
AIESﬁ Alqulst, JATonexr; Caldeiron, Canciamilla, Cardenas,
Caréoza, Chan, Chavez, Chu, Cogdill, Cohn, Corbett,
Correa, Diaz;, Dutra, Firsbaugh, Florez, Frommer,
Goldberg, ‘Havice, Horton, Jackson, Keeley, Kehoe, Koretz,
La Suver, Liu; Longville, Lowenthal, Maddox, Maldcnado, -
Migden, Nakano, Nation, Negrete McLeod, Cropeza, Robert
Pacheco, Papan, Pavley, Peascettl, Reyes; Salinas,
Shelley, Simitian, Steinberg, Strom-Martin, Thomson,
Vargas,- Wayne, Wesson, Wiggins, Wright, Hertzberg
NOES: Aanestad, Ashburn, Bogh, Briggs, Daucher, Dickérsgon,
Harman, Hollingsworth, Kelley, Leslie, Matthews, Rod
Pachaco, Runner, Wyman

NC:cm .8/7/01  Senate Floor Analyses

SUPPORT/OPPOSITION: SEE ABOVE

whwek  RND  kedk
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EXHIBIT F

,-“'j

RESPONSE TO. DRAFT STAFF A_NAL‘

COMM!SSION ON
Chapter 846, Statutes of 2001 ... .. MANDATEs
Labor Code Section 3212.11 ' -

" Claim no. CSM—DI-TC-Z?

.S'km Cancer Presumptzon for L:feguards

INTRODUCTION

Test claimant: the City of Newport Beach submlts the foliowmg i response to the Draﬁ.
Staff Analysis issued by Commuission staff on September 28, 2004, A.single issue was
raised in the Draft Staff Analysis. But, Staff’s conclusions.were based on inaccuracies
and i.mproper reasoning, Test claimant Wishes to set the record straight. s

Is the test claim leglslatlon sub_]ect to artlcle X]IIB, sectlon 6 of the Cahfornia
Constltutlon? e
Staﬁ' answers the above questxon in the negatlve ooncludmg that there is.mo relrnbursable'
state mandate; Staff arrives at this erroneous conclusion through:a: contorted reading-of -
the statute:in question; -animproper:Teliance ‘on"inapplicable case law  and w1thout
followmg the recent: a.na.lysm set forth by the Cahforma Supreme Court ‘

Backg;ound
Before jumping into the legal question at hand, a review of the dynamics of a lJawsuit is in |
order. ‘In"general, the plaintiff files the lawsuit and.the: plaintiff has:the burden of proof,..

- that is, the plaintiff must prove the elements of the allegations.” For example; in a case

about a 'traffic-collision, the plaintiff must prove that he was injured, ‘the. extent-of his -
injury and that the defendant caused his injury:- In:the workers” compensation arena, the -
plamtlff worker, called'the applicant; must:prove that he was injured, the'éxtent:of his
injury and the injury arcse out of employment and was ifi the course of: employment the-
shorthand for which is AQE/COE. Depending on the injury, the AOE/COE portion of

the claim can be tough to prove.  If the applicant was:at-work and someone drops aheavy
box on his foot; the-causal connection between the .injury and what happened at.work is-
clear. On the othér hand, if the applicant-develops skin-cancer-during His- employment

trying to tie that slﬂn cancer baok to the workplace can be lmposmble '
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| new program or ]ngher level of service lies in the creatlon of the presumptlon

1. The Statute Sets Forth 8 Clear Mandate

The statute at issue "_Labor Code section 3212 11 wh.lch states, in pertinent part:

SkJ.n'cancer :so' developing or masiifesting itself shall be presumed to
" arise out of and in the course ofthe employment. This presumption
is disputable and may be controverted by other evidence, but unless
so controverted, the appeals board shall find in accordance with it.
(Emphasis added.) -« :

This statute addresses the problem of putting the burden on the applicant to prove the
origin of the skin cancer: "It operates by placing the burden on the employér to disprove
that the skin cancer is work related. Under this statute, then, the AOE/COE portion of the
applicant’s cldim is assumed as a-matter of law and the: applicart need only prove that he’
was injured and the extent of his ijury; The ptesumption. in the applicant’s favor -
increases the likelihood'that his claim will result in money-payments from his employer
as well as full coverage-of his medical costs. The greater the number of successful - .
applicants; the more the employer will pay in workers’ compensation benefits. Thus the .

Ve s
e
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sentence: alone, the state:created a mandated higher level of service by ensiring that more
injured ‘liféguards ‘could avail themselves of monies.through- workers’ compensation

.claims. Staff ignores this clear statement 6f a- mandate and skips ahead to the rest of the '

statute. Ignoring the plain statement of law does not make it go away. Moreover, trying
to characterize this sentence as somehow optional demonstrates a callous disregard for .
the intent of the Legrs]ature as ewdenced by the use of the word “shall”

The second sentence is a-mere; restatement of law: “Th:s presumptlon is disputable and -
may be controverted by other evidénce, but unlessiso controverted,: the appeals board
shall find in-accordance with it.” . There are, withiri-the law, two kinds-of presumptions;-
those that can:be rebutted and those that cannot: This simply defines the presumption as -
rebuttable and notes the. current law on rebuttable presumptions. Staff ﬁnds w1th1n this
sentence the ta113man that makes the entire statute op’oonal

In any legal action, there are a number of opt:tonal act1v1t1es First; the plaintiff or, in the

case of'workers’ compensation, the applicant does not have to file-an-action. Thereisno

law-that says that an injured-party. must-sue:-But, if-one wants to avail- themselves of the
legal system and be cornpensated for damages ‘the filiig of a lawsuit is necessary.
Second, there is no requirement to defend oneself. But, for those who fail to defend, they
cannot avoid or mitigate their damages. An employer who fails to defend will be
required to pay out compensation on all claims — even fraudulent claims. To read this
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presumed to arise out of and in the course of the employmen " The use of theterm: -- ...
“shall” detiotes a-mandated activity..-Thus'therpresutiiption is- mandated. With just:that -




section as Staff has is to believe that the Legislature intended employers to pay - for
fraudulent claims. Bufithe California Supreme Court has recently chided those' who
would embark on such/frivolous arguments that yield Ahce-Through—the Loolmng-Glass
results, as: dxscussed*below :

2. Staff E a.lls to Ap_ply Rules of Stat‘utogg Construction

—‘—..,

Although Staff cltes to the rules of statutory construotlon in its Analysxs 1t faﬂs to apply
them to-the plain language of the statute. Staff states, “Under rules' ofstatutory
construction, when the statutory language is plain, as the statute is here, the court is
required to -enforce that statute according.to its terms” citing to and' quoting from a
number of cases. Let us then look at the statute’s language: “Skin cancer so developing

or ‘manifesting .itself ghall bepresurned to arise out of and in the course of the.
employment.” The language could not be more pldin nor the mandate thore obvious. A
legal presumption is created that mandates-a finding by the administrative law judge-

which results in a number of lifeguards obtaining money from employers that they would
not have been able to get without the presumption. It’s that simple. Local government is
now required to pay out on claims that it would not have in 2000. This is a new program
or thher level of service under article XIII B, seotlon 6.

-Instead of xeadmg the plam language of the statute 1and applying the rules of statutory

copstruction:*properly, Staff desperately graspsi:ontostheword “may” in the secomd: .
-sentence“and relegates the entire:statute.io. mandaté oblivion by labeling it voluntaryw.:» AR
.Staff itelies-on Gity of Merced v. State of California’ t6 showithdtthe presumption is nofa: » =am:

mandate:: Staff has misinterpreted the case and 'its -applicability. The. Czty of Merced -7 "

involved: a statute’ which basically said that when the city:opts to acquire.property by

eminent domain, the city had to-pay: for loss of goodwill;- The city used eminent-domain -

to acquire property and then filed a tést claim for reimbursement of the cost of goedwiill:*

On appeal, the court pointed out that the use of emment domain was optional: The city

could have used other means to obtdin the property.* -Since the city could have avoided
the costs by usmg another means to obtain tha property thero was.no mandate.

Staff argues that the rule of Iaw from City af Merced should apply to this test claim
pointing to the word “may” in the ‘statute.. The error in this reasoning is that the word
“may” stands in regard to.the option for the employer to raise a defense. The creation of
the mandate lies in+the word “shall” which relates to the presumption. To further
illustrate, the ‘application- of thie rule of law works-like this:.. The city of Merced could
have bought the property out right and could have aveided the application of'the statute
regarding goodwill. What can the local government employer do in this case to avoid
that statute? “Staff asserts:that: the answer has to do with the option for the employer to
defend itself, so, can it be said that the employer who does not defend itself avoids the

B R L

' (1984) 153 Cal. App 3d 777.
% Code of Civil Procedure §1263.510
3Id. at p. 780,
*Id, at p. 783.
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statite? No. That employer risks paying out on fraudulent:or impmper claims and: may
save some defense -costs, but cannot avoid: the presumption in favor of the employee

..created in the statute, “So, then can it'be said that the employsr-who does defend itself -

avoids the statute? No. That employer may have higher defense:costs and reduces its
. risk of paying out on frandulent or improper claims, but cannot avoid the presumption in
favor of the employee created in the statute, Clearly,-the presumption is triggered by the
filing of the claim by the applicént and cannot be avoided by any action of the local
govemment eniployer. The: employer is left to pursue the course af. action that 1s. most
fiscally sound. based on: the facts in each case. :

3. Staff Feuls 1o Follow Gmdehnes Set Forth bx the Cahforma Sugreme Court :

 Staff attempts to explain away the dlfforent results botweon the Cancer Presumpnon test
claim heard’in-1992-and the Cancer Presumption test claim heard earlier this- year by
citing to recent Supreme Court decisions. And-yet, Staff fdils to- look to the most recent
Supreme Court. dcclslon for gmda.uce oo :

Inexplicably, Staff. falls to cite or follow the recent -direction given by the Cahforma

. Supreme Court in San Diego Unified School District v. Commission on State Mandates:’

In that case, the Court did something unusual and therefore noteworthy. Usually,

statements made by the Court that-are not part-of the analysis-that leads to the holding of - -~ . .-
the :case arcrcalled.dicta and they hold-ne precedent;value.: Iy this case, however, the - <.l
Court goes:to extreme. length to do what could have -been:done‘inr a footnote. In. Iookmg'v S
-at dxscrehonary expulsions; the Court’ opts not to: applyrthe-»Czty of Merced.® This. i~

decisioh is;-in. and: of itself, of-interest because the::case.that excludes all-‘voluntary
activity from being a mandate would seéem to be an:obvious choice for the Court. But
then Coirt does more than not apply the cage: It launches into a'long discussion on how
unbndled apphcatmn of Clty of Merced can: lead to-ridiculous results

The District and :amici curiae on its behalf (cons1stont1y with tho
opinion of the Court of Appeal below) argue that the holding.of City .-
of Merced, supra, 153 Cal.App.3d 777, should not be extended to .
“apply. to situations beyond the context presenited in that case and in
Kern High.School ‘Dist.; supra, 30 Cal.4th: 727.. The District and -
‘amici chriaé note that -although. any particular expulsion

. recommendation may be discretionary, as apractical matter it is-
inevitable that . some .school expulsions. will occur in the
administration of any 'public .school program.

Upon reﬂechon, we agree with the District and- ainici curiae that
‘there is reason to question an extension ofithe holding of City of

© Merced so as to preclude reimbursement under article XIII B,
section 6 of the state Constitution and Government Code section

5 (2004) 33 Cal.4th 859; [16 Cal Rptr.3d 466].
616 Cal.Rptr.3d at 486,
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17514, whenever an entity makes an initial discretionary decision
that in turn triggers mandated costs. Indeed, it would appear that
under a strict application of the language-in City of Merced, public
entities: would be denied reimbursement for state-mandated costs in
apparent contravention of -the:intent underlying article XTI B,
section 6 of the state Constitution and Government Code section
17514 and contrary to past decisions in which it has been established
that reimbursement was in fact proper. For example, as explained
above, in Carmel Valley, supra, 190 Cal.App.3d 521, an executive
order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable
state mandate for the added costs of such clothing and equipment.
(/d., at-pp. 537-538.) The court in Carmel Valley apparently did not.
contemplate that reimbursement would be foreclosed in that setting
merely because a local agency possessed discretion concerning how
many firefighters it would employ — and hence, in that sense, could
control or perhaps even avoid the extra costs to which it would be
subjected. Yet, under a strict application of the rule gleaned from
 City of Merced, supra, 153 Cal.App.3d 777, such costs would not be
reimbursable for the simple reason that the local agency’s decision
to employ firefighters involves an exercise of discretion concerning,
for example,:how manyfiréfighters ‘are needed-to.be-employed, etc. -
We find it doubtful- that 'the voters who enacteduarticle XII.B, -
section 6, or the Legislature that adopted Government Code. section -
~17514; intended that result, and hence we are reluctant to endorse, in

this case, an apphcatlon of the rule of City of Merced that mlght lead
to such a result.’

This section represents a good deal of direction from the Court to be dismissed as mere
dicta. Clearly, the Court is cautioning those who would apply City of Merced without

regard to the end result. Unfortunately, it is also clear that misapplying City of Merced is
exactly what Staffis attempting to do.

In the instant case, Staff argues that local government employers need not mount a
defense in workers’ compensation actions. Yet, the Court calls for well-reasoned
application of the rule of law:; “under a strict application of the rule gleaned from City of
Merced, supra, 153 Cal.App.3d 777, such costs would not be reimbursable for the simple
reason that the local agency’s decision to employ firefighters” — or in our case,
mounting a defense — “involves an exercise of discretion.... We find it doubtful that the
voters who enacted article XIII B, section 6, or the chlslature that adopted Government
Code section 17514, intended that result....” Test claimant concurs.

11d. at 485-486,
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CONCLUSION: ~ -~ | ' : | 0
Based on the preceding’ ar'guments test clatmant urges the Commission to find that the
. presumption contained "in*Labor Code section 3212.11 creates a relmbursable state

mandate under Artlcle XIIIB section 6 of the California Constltutlon
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CERTIFICATION

I declare under penalty of perjury under the laws of the State.of California that the
statements made in this document are true and correct, except as to those matters stated
upon informaﬁqn and belief and as to those matters, I believe them to be true.

lExec-uted this l l:e day of October, 2004, at Newport Beach, Califor;i.i‘a, by:

City of Newport Bedch
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PROOF OF SERVICE BY MAIL

I, the undermgned declare as follows: ¥
R
I am a resident of the County of Sacramento, and I am over the dge of 18 years and not a

party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000,
Sacramento, CA 95841

St

On October 15, 2004, I served:
RESPONSE'TO DRAFT STAli'F ANALYSIS o
. Chapter 846, Statutes of 2001
Labor Code Section 3212.11
Claim no. CSM-01-TC-27

Skin Cancer Presumption for Lifeguards

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the United
States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under'penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this declaration was executed this 15th day- of

October, 2004, at Sacramento, California.
éﬂ/eclarant
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Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr. William Ashby™ "

State Controller’s Office

Division of Accountfifig: & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr, Glenn Haas, Bureau Chief

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Ms. Jennifer Osbom, Principal Program Budget Analyst
Department of Finance

915 L Street

Sacramento, CA 95814

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012

Mr. George P. Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10% Floor
San Francisco, CA 94102

Ms. Carol Berg

Education Mandated Cost Network
1121 L Street; Suite 1060
Sacramento, CA 95814
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Mr. Keith B. Peterson, President
-+ 8ix Ten and Associates g
. 5252 Balboa Avenue; Suite 807
San Diego, CA 92117

" * Mr. Brnie Silva

" ‘League Of California Cities
1400 K Street
Sacramento, CA 95815

Director

Department of Parks and Recreation
1416 Ninth Street -

Sacramento, CA 94206
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EXHIBIT G

ARNOLD SCHWARZEMEGSOER, BOVERNDOR
913 L BTREET B SAQRAMENTO OA B.O9BB14-3706 M wWww.DDF.0A,O0V

October 18, 2004

Ms. Paula Higashi - 0cT 20 2004
Executive Director COMMISSIONON |.

Commission on State Mandates - | STATE MANDATES
980 Ninth Strest, Suite 300 ’ ' -
Sacramento, CA 95814

Dear Ms Higashl:

As requested in-your letter of September 28, 2004, the Department of Finance:has reviewed the
draft of the staff analysis of the test claim submitted by the City of Newport Beach (claimant)
asking the Commission fo determine whethar specified costs incurred under Chapter 846,
Statutes of 2001 (AB 663, Vargas), are reimbursable state mandated costs (Claim No. CSM-01-
TC-027 "Skin Cancer Presumption for Lifeguards™. Commencing with page one, of the test
claim, claimant has identified the foliowing new duty, which It asserts are reimbursable state
mandates: -

» Creates a new compensable injury

. As the result of our review of the draft of the Cummiééion's staff analysis, including new

information we ware not previously aware of (the Weiss v. State Board of Equalization [1953]
court case) we have the following conclusions:

o We withdraw our former conclusion that the'statﬁte(s), as amended by the test claim
Iegislatign, may have resulted in a new state mandated program.

» Further, we concur with the draft staff analysis that the legisiation does not mandate a new
program or higher level of service on local agencies.

A complete estimate of mandated costs was not identified during the deliberation of the test
claim legislation. - N

As required _by t_he Commission's regulations,'»we are inciuding a “Prbof of Service" indicating
that the parties included on the mailing list which accompanied your April 13, 2004 letter have

been provided with copies of this Istter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service.
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If you have any questions regardllng this letter, please contact Jennifer Osborn, Principal : .
Program Budget Analyst at (916) 445-8913 or Jesse McGuinn, state mandates claims
coerdinator for the Department of Finance, at (916) 445-8913.

Sinceraly,
Nona Martinez
Assistant Program Budgst

Attachments
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Attachment A _ o : T

. DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NO. CSM-01-TC-019

1. | amcurrently employed:by the: State of Callfornia,-Department of Finance (Finance), am-
familiar with the duties of Finance, and am authorized to make this dectaration on behatf i
of Flnanca

2. We concur that the Ohapter No 846 Statutes of 2001 (AB 663) sactlons relevant to this-

“claim are acourately quoted.in the'test’ claim submittad by clalmants and, therefora we
do nat restate'them in this daclaratvon A - A

| certify under penalty of perjury that the facts sat forth in the foregeing are trua and corract of
my own knowledge except as to the matters thersin stated as information or belief and, as to
those matters, | believe them 1o be true.

oSl o Wmt

‘ at Sacrdmento, CA | Jennifer Osborn
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PROOF OF SERVICE

Test Claim Name: Cancer Presumption for Law Enforcement and Flref' ghters

: Test_ Claim Number: CSM-01-TC-027

|, the undersigned, declare as follows:

| am employed in the County. of Sacramento, State of Callfomla | am 18 years of age or older
and not a party to-the within entitlad cause my business address is 91 5 L Street Bth Floer

Sacramento, CA 95814.

On October 18_. 2004, | served the attached recommandation of the Department of Finance in
said causs; by.facsimile to the Commission on State Mandates and by placing a-trus copy
thereof: (1) to claimants and nonstate:agencies enclosed in a’'sealed envelope.with postage
theraon fully prepaid in the United States Mail at Sacramento, California; and (2)to state
agencies in the normal pickup Iocetion at 915 L Street 8th Floor, for Interagency Mail Service

addressed as: fellows

A-16

Ms. Paula Higashi, Executive Directar
Commission on State Mandatas

880 Ninth Strest, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
925 L Streset, Suite 1000
Sacramento, CA 95814

“Wr, Alian Burdick

MAXIMUS

4320 Auburn Blvd, Suite 2000
Sacramentc, CA 95841 .

Mr. Steve Smith

Stave Smith Enterprises, Inc.,
4633 Whitney Avenue, Suite A
Sacramento, CA 85821

Mr. David Wellhouse

David Wellhousa and Associatas, Inc.

9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

B 8 '

State Contro!ier‘s Ofﬂce

Division of Accounting & Reporting
Attention: Ginny Brummels

3301 C Strest, Room 500

_ Sacramento, CA 95816

"Mr, Keith B. Petersen

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Leonard Kays, Esq.

County of Los Angeles

Auditor-Controller's Office .

500 W, Temple Strest, Room 603
Los Angeles, CA 90012

Ms. Bonnie Ter Keurst
‘County of San Bernardino

Office of the AudltorIController-Recorder
222 West Hospitality lane

San Bernardino, CA 92415-0018

Ms. Sandy Raynolds

Reynoids Consulting Group, Inc. .
PO Box 987

Sun Clty, CA 92586

162




Ms. Annetie Chinn Mr. Paul Minney

. Cost Recovary Systems Spector, Middlston, Young & Mlnney. LLP
' 705-2 East Bidwell Street, #294 ' 7 Park Center Drive

Folsom, CA 95630 - _Sacramento, CA 95825

Ms. Harmeat Barkschat Mr. Glen Evarroad

Mandate Resource Services City of Newport Beach

5325 Elkhorn Blvd. #307 3300 Newport Bivd.

Sacramento, CA 95842 PO B6X™1768

‘Newport Beach, CA 92859-1768

Mr. Gary J. O'Mara Mr. J. Bradley Burgess

-Department of Industrial Relations..... __._......_Public Resource_Management Group.

Office of the Director 1380 Lead Hill Bivd, Suite #106

455 Golden Gate Avenue, Tenth Floor Roseville, CA 95661
San Francisco, CA 941 02 ’

Mr. Joe Rombold

MCS Education Services

11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

| declare under penalty of perjury under the laws of the State of Cailifornia that the foregoing is
true and correct, and that this declaration was exacuted on October 18, 2004 at Sacramento,

® | ?Z% W

Paula Pimente!
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Westlaw

25 Cal.4th 904

25 Cal4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 1 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305

(Cite ns: 25 Cal.4th 904)

Estate of DENIS H. GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and

Respondent,
v. _
FRANCIS V. SEE, Objector and Appellant.
No. S087881.

Supreme Court of California

June 21, 2001.
SUMMARY

After an individual died intestate, his wife, as
administrator of the estate, filed a petition for final
distribution. Baged on & 1941 judgment in a bastardy
proceeding in Ohio, in which the decedent's
biological father had confessed paternity, an heir
finder who bad obtained an assignment of partial
interest in the estate from the decedent's half siblings
filed objections. The biological father had died before
the decedent, leaving two children from his
subsequent marriage, The father had never told his
subsequent children about the decedent, but he had
paid court-ordered child support for the decedent
until he was 18 years old. The probate court denied
the heir finder's petition to determine entitlement,
finding that he .had not demonstrated that the father
was the decedent's natural parent pursuant to Prob.
Code, § 6453, or that the father had acknowledged
the decedent as his child pursuant to Prob. Code, §
6452, which bars a natural parent or a relative of that
parent from inheriting through a child born out of
wedlock on the basis of the parent/child relationship
uniess the parent or relative acknowledged the child
and contributed to the support or care of the child.
(Superior Court of Santa Barbara County, No.
B216236, Thomas Pearce Anderle, Judge.) The Court
of Appeal, Second Dist, Div. Six, No. B128933,
reversed.

The Supreme Court affirmed the judgment of the
Court of Appeal, The court held that, since the father
had acknowledged the decedent as his child and
contributed to Lis support, the decedent's half siblings
were not subject to the restrictions of Prob. Code, §
6452. Although no statutory definition of

“acknowledge” appears in Prob, Code. § 6452, the
word's common meaning is: to admit to be true or as

Page 1

stated; to confess. Since the decedent's father had
confessed paternity in the 1941 bastardy proceeding,
he had acknowledged the decedent under the plain
terms of the statute. The court also held that the 1941
Ohio judgment established the decedent's biological
father as his natura] parent for purposes of intestate
succession under Prob. Code, § 6453, subd. (b).
Since the identical issue was presented both in the
Ohio’ proceeding and in this California proceeding,
the Ohio proceeding bound the parties *905 in this
proceeding. (Opinion by Baxter, J., with George, C.
I., Kennard, Werdegar, and Chin, IJ., concurring.
Concurring opinion by Brown, I. (see p. 925).)

HEADNOTES

Classified to California Digest of Official Reports

" (1, b, 1c, 1d) Parent and Child § 18--Parentage of

Children-- Inheritance Rights--Parent's
Acknowledgement of Child Born Out of
Wedlock:Descent and Distribution §  3--Persons
Who Take--Half Siblings of Decedent.

In = proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
balf siblings of the decedent were precluded by Prob.
Code, § 6452, from sharing in the infestate estate.
Section 6452 bars a natural parent or a relative of that
parent from inheriting through a child born out of
wedlock unless the parent or relative acknowledged
the child and contributed to that child's support or
care. The decedent's biologicel father had paid court-
ordered child support for the decedent until he was 18
years old. Although no statutory definition of
“aclmowledge" appears in § 6452, the word's
common meaning is: to admit to be true or as stated;
to confess. Since the decedent's father had sppeared
in a 1941 bastardy proceeding in another state, where
he confessed paternity, he had acknowledged the
decedent under the plain terms of § 6452. Further,
even though the father had not had contact with the
decedent and had not told his other children about
him, the record disclosed no evidence that he
disavowed paternity to anyone with knowledge of the
circumstances. Neither the languapge nor the history
of § 6452 evinces a clear intent to make inheritance
contingent upon the decedent's awareness of the
relatives who claim an inheritance right.

[See 12 Witkin, Summary of Cal. Law {9th ed. 1990}

Copr. @ Bancroft-Whitmey and West Group 1998
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Page 2

25 Cul.4th 904,24 P.3d 1191, 108 Cal.Rptr.2d 165, 1 Cal. Daily Op. Serv 5116, 2001 Daily Journal D.A.R. 6305

(Clte as: 25 Cal.4th 904)

Wills and Probate, § § 153, 1534, 153B.]

(2) Statutes §
Legislative Intent.
In statutory construction cases, a court’s fundamental
task is to ascertain the intent of the lawmakers so as
to cffectuste the purpose of the statute. A court
beging by examining the statutory lenguage, giving
the words their usual and ordinary meaning, If the
terms of the statute are unambiguous, the court
presumes the lawmakers meant what they said, and
the plain meaning of the language governs. If there'is

29-—-Construction--Language--

ambiguity, however, the court may then look to' .

extrinsic sources, including the *906 ostensible
objects to be achieved and the legislative history, In
such cases, the court selects the construction that
comports most closely with the apparent intent of the

Legislature, with a view to promoting rather than '

defeating the genera]l purpose of the statute, and
" avoids an interpretation that would lead to ebsurd
consequences.

(3) Statutes § 46--Construction--Presumptions--
Legislative Intent--Judicial Construction of Certain
Language.

When legislation has been judicially construed and a
subsequent: statute on the same or an analogous
subject uses identical or substantially similar
language, a court may presume that the Legislature
intended the same construction, unless a contrary
intent clearly appears,

(4) Statutes § 20--Construction--Judicial Function.
A court may not, under the guise of interpretation,
insert qualifying provisions not included in a statute.

{5, 5b) Perent and Child § 18--Parentage of

Children--Inheritance  Rights--Determivation  of
Naturael Parent of Child Bom Out of
Wedlock:Descent and Distribution §  3--Persons

Who Take--Half Siblings of Decedent.
In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings of the decedent, who had been born out
of wedlock, were precluded by Prob. Code, § 6453
(only "natural parent" or relative cen inherit through
intestate child), from sharing in the intestate estate.
Prob. Code, § 6453, subd. (b), provides that a natural
parent and child relationship may be established
through Fam, Code, § 7630, subd. {c), if a court
order declaring paternity was entered during the
father's lifetime. The decedent's father had appeared
in & 1941 bastardy proceeding in Obio, where he
confessed paternity. If a valid judgment of paternity
is rendered in Ohio, it generally is binding on

California courts if Ohio bad jurisdiction over the
parties and the subject metter, and the parties were
given reasonable notice and an opportuhity to be
heard. Since the Ohio bastardy proceeding decided
the identical issue presented in this California
proceeding, the Ohio proceeding bound the parties in
this proceeding, Further, even though the decedent's
mother initiated the bastardy proceeding prior to
adoption of the Uniform Parentage Act, and all
procedural requirements of Fam. Code, § 7630, may
not have been followed, that Judgment was still
binding in this proceedmg, since the issue
adjudicated was identical to the issue that would have
been presented in an action brought pursuant to the
Uniform Parentage Act,

(6) Judgments § - B86--Res Judicata--Collateral
Estoppel-Nature of Pror Proceeding--Criminal
Conviction on Guilty Plea.

A 'trial *907 court in a civil proceeding may not give
collateral estoppel effect to a criminal conviction
involving the same issues if the conviction resulted
from a guilty plea. The issue of the defendant's guilt
was not fully litigated in the prior criminal
proceeding; rather, the plea bargaii may reflect
nothing more than & comptomise instead of an

" ultimate determination of his or her guilt. The

defendant's due process right to a civil hearing thus
outweighs any counterveiling need to limit litigation
or conserve judicial resources, "

(D) Descent and Distribution § 1--Judicial Function.

Succession of estates is purely a matter of statutory
regulation, which cannot be changed by the courts.

COUNSEL

Kitchen & Turpin, David C. Turpin; Law Office of
Herb Fox end Herb Fox for Objector and Appellant.

Mullen & Henzell and Lawrence T. Sorensen for
Petitioner and Respondent.

BAXTER, d.

Section 6452 of the Probate Code (all -statutory
references are to this code unless otherwise indicated)
bars & "natural parent" or a relative of that parent
from inheriting through a child born out of wedlock
on the basis of the parent and child relationship
unless the parent or relative "acknowledged the
child" and "contributed to the support or the care of
the child." In this case, we must determine whether
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section 6452 precludes the helf siblings of a- child

born out of wedlock from sharing in the chil, 8o

intestate estate where the record is undisputed.that..

their father appeared in an Ohio court, admjtted,
patemnity of the child, and paid court-ordered . clnld:;f}
support until the child was 18 years old. Although the’
father and the out-of-wedlock child apparently:neyver.:
it

met or communicated, and the half siblings did :
learn of the child's existence. until after both the chﬂd
and the father died, there-is no indication that the
father ever denied paternity or knowledge of the out-
of-wedlock child to persons who were aware of the
circumstances.

Since succession to estates i3 purely a matter of
statutory regulation, our resolution of- this issue
requires that we ascertain the intent of the lawmakers
who enacted section 6452. Application of settied
principles of statutory *908 construction compels us
to conclude, on this uncontroverted record, that
section 6452 does not bar the half siblings from
sharing in the decedent's estate.

Factual and Procedural Background

Denis H. Griswold died intestate in 1996, survived

by his wife, Norma B. Doner-Griswold. Doner- .

Griswold petitioned for and received letters of
administration and authority to administer Griswold's
modest estate, consisting entirely of scparate
property.

" In 1998, Doner-Griswold filed a petition for final
distribution, proposing a distribution of estate
property, after peyment of attorney's fees and costs,
to herself as the surviving spouse and sole heir.
Francis V. See, . a self-described “forenmsic
genealogist" (heir hunter) who had obtained an
assignment of partial interest in the Griswold estate
from Margaret Loera and Daniel Draves, [FNI]
objected to the petition for final distribution and filed
e petition to determine entitlement to distribution.

FN1 California permits heirs to assign their
.interests in an estate, but such assignments
are subject to court scrutiny. (See § 11604.)

See and Doner-Griswold stipulated to the following
background facts pertinent to See's entitlement
petition.

Griswoid was born out of wedlock to Betty Jane
Morris on July 12, 1941 in Ashiland, Ohio. The birth

certificate listed his name as Denis Howard Morris
and identified John Edward Draves of New London,
Ohio as the father. A week after the birth, Morris
filed a "bastardy complaint” [FN2] in the juvenile
court in Huron County, Ohio and swore under oath
that Draves was the child's father. In September of
1941, Draves appeared in the bastardy proceeding -
end “confessed in Court that the charge of the-
plaintiff herein is true." The court adjudged Draves to
be the "reputed father" of the child, and ordered
Draves to pay medical expenses related to Morris's
pregoancy a3 well as §5 per week for child support
and maintenance. Draves complied, and for 18 years
paid the court-ordered support to the clerk of the
Huron County court. ’

FN2 A "bastardy proceeding” is an archaic
term for a patemity suit, (Black's Law Dict.
(7th ed. 1999) pp. 146, 1148.)

Morris married Fred Griswold in 1942 and moved to
California.. She began to refer to her son as "Denis
Howard Griswold," a name he used for the rest of his
life. For many years, Griswold believed Fred
Griswold was his father. At some point in time, either

- after his mother and Fred Griswold *909 divorced in

1978 or after his mother died in 1983, Griswold
learned that Draves was listed as his father on his
birth certificate. So far as is known, Griswold made
no attempt o contact Draves or other members of the
Draves family.

Meanwhile, at some point after Griswold's birth,
Draves married in Ohio and had two children,
Margaret and Daniel. Neither Draves nor these two
children had any communication with Griswold, and
the children did not know of Griswold's existence
until after Griswold's death in 1956. Draves died in
1993. His last will and testament, dated July 22,
1991, made no mention of Griswold by name or other
reference. Huron County probate documents
identified Draves's surviving spouse and two
children-Margaret and Daniel-as the only heirs.

Based upon the foregoing facts, the probate court
denied See's petition to determine entitlement. In the
court's view, See had not demonstrated that Draves
was (riswold's "natural parent" or that Draves
"acknowledged" Griswold as his child as required by .
section 6452.

The Court of Appeal disagreed on both points and
reversed the order of the probate court. We granted
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Doner-Griswold's petition for review.

Discussicn
{1a) Denis H. Griswold died without.a will, and his
estate consists solely of separate property.

Consequently, the intestacy rules codified at sections
6401 and 6402 are implicated. Section 6401,
subdivision (¢) provides that a surviving spouse's
share of intestate separate property is one-half
"[w]here the decedent leaves no issue but leaves a
parent or parents or their issue or the issue of either
of them." (§ 6401, subd. (c)(2)(B).) Section 6402,
subdivision (c¢) provides that the portion of the
intestate ‘estate not passing to the surviving spouse
under section 6401 passes as follows: "If there is no
surviving issue or parent, to the issue of the parents
or either of them, the issue taking equally if they are
all of the same degree of kinship to the decedent ...."

As noted, Griswold's mother (Betty Jane Mortis) and
father (John Draves) both predeceased him, Morris
had no issue other than Griswold and Griswold
himself left no issue. Based on these facts, See
contends that Doner-Griswold is entitled to one-half
of Griswold's estate and that Draves's issue (Sec's
assignors, Margaret and Daniel) are entitled to the
other half pursuant to sections 6401 and 6402,

Becauge Griswold was born out of wedlock, three
additional Probate Code provisions-gection 6450
section 6453, and section 6453-must be considered.
*910

As relevant here, section 6450 provides that "a
relationship of parent and child exists for the purpose
of determining intestate succession by, through, or
from a person" where "[t]he relationship of parent
and child exists between a person and the person's
natural parents, regardless of the marital status of the
natural parents." {Jd., subd. {a).)

Notwithstanding section 6450's general recognition
of a parent and child relationship in cases of
unmarried natural parents, section 6452 restricts the
ability of such parents and their relatives to inherit
from & child as follows: "If e child is born out of
wedlock, neither a natural parent nor a relative of
that parent inherits from or through the child on the
basis of the parent and child relationship between that
parent and the child unless both of the following
requirements are satisfied: [ ] (2) The parent or a
relative of the parent acknowledged the child. (] (b)
The parent or a relative of the parent contributed to
the support or the care of the child." (Italics added.)

Section 6453, in turn, articulates the criteria for
determining whether a persen is & "natural parent”
within the meaning of sections 6450 and 6452. A
more detailed discussion of section. 6453 appears
post, at part B,

It is undisputed here that section 6452 governs the
determination whether Margaret, Daniel, and See {(by
assignment) are entitled to inherit from Griswold. It
is elso uncontroverted that Draves contributed court-
ordered child support for 18 years, thus satisfying
subdivision (b) of section 6452. At issue, however, is
whether the record establishes all the remaining
requirements of section 6452 as a matter of {aw. First,
did Draves acknowledge Griswold within the
meaning of section 6452, subdivision (a)? Second,
did the Ohio judgment of reputed paternity establish
Draves as the natural parent of Griswold within the
contemplation of sections 6452 and 64537 We
address these issues in order.

A. Aclmowledgement

As indicated, section 6452 precludes a natural parent
or & relative of that parent from inheriting through a
child born out of wedlock unless the parent or
relative "acknowledged the child,” (/d., subd. (a).) On
review, we must determine whether Draves
acknowledged Griswold within the contemplation of
the statute by confessing to paternity in court, where
the record reflects no other acts of acknowledgement,
but no disavowals either.

(2) In statutory construction cases, our fundamental
task is to ascertain the intent of the lawmakers so as

‘to effectuate the purpose of the statute. (Day v, City

of Fontana (2001} 25 Caldth 268, 272 [*911105
Cel.Rptr.2d 457, 19  P.3d 1196].) "We begin by
examining the statutory language, giving the words
their usual and ordinary meaning." (7bid.; People v.
Lawrence (2000} 24 Cal4th 219, 230 [99 Cal.Rptr.2d
570, 6 P.3d 228].) If the terms of the statute are
unambiguous, we presume the lawmakers meant
what they said, and the plain meaning of the language
govemns. (Day v. City of Fontana, supra, 25 Cal.4th
at p, 272; People v. Lawrence, supra, 24 Cal.4th at
pp. 230-231.) If there is ambiguity, however, we may
then look to extrinsic sources, including the
ostensible objects to be achieved and the legislative

_ history. (Day v. City of Fontana, supra, 25 Cal4th at

P..272.) In such cases, we " ' "select the construction
that comports most closely with the apparent intent of
the Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and
avoid an interpretation that would lead to absurd
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consequences." ' " (Jbid.)

.. (1b) Section 6452 does not define the word

"" = "acknowledged.” Nor does any other provision of the

Probate Code. At the outset, however, we may

"",loglcally infer-that the word refers to conduct other

:than that described in subdivision (b) of section 6452
contributing to the child's support or care;
otherwme subdivision (a) of the statute would be
surplusage and unnecessary.

Although no statutory definition appears, the
comrnon meaning of "acknowledge " is "to admit to
be true or as stated; confess." (Webster's New World
Dict. (2d ed. 1982) p. 12; see Webster's 3d New
Internat. Dict, (1981) p. 17 ["to show by word or act
that one hag knowledge of and agrees to (2 fact or
truth) ... {or] concede to be real or true .. [or]
admit"].) Were we to ascribe-this common meaning
to the statutory language, there could be no doubt that
section 6452's acknowledgement requirement is met
here. As the stipulated recerd reflects, Griswold's
natura] mother initiated a bastardy proceeding in the
Ohio juvenile court in 1941 in which she-alleged that
Draves was the child's father. Draves appeared in that
proceeding and publicly " confessed" that the
allegation was true. There is no evidence indicating
that Draves did not  confess knowingly .and
voluntarily, or that he later. denied paternity or
knowledge of Griswold to those who were aware of
the circumstences. [FN3]- Although the record
establishes that Draves did not speak of Griswold to
Margaret and Daniel, there is no evidence suggesting
he sought to actively conceal the facts from them or
anyone else. Under the plain terms of section $452
the only sustainable conclusion on this record is that
Draves acknowledged Griswold.

FN3 Huron County court documents
indicate that at least two people other than
Morris, one of whom appears to have been a
relative of Draves, had knowledge of the
bastardy proceeding.

Although the facts here do not appear to raise any
ambiguity or uncerfainty as to the statute's
application, we shall, it an abundance of caution,
*012 test our conclusion ageinst the general purpose
and legislative history of the statute. (See Day v. City
of Fontana, supra, 25 Cal.dth at p, 274; Powers w
City of Richmond {1995) 10 Cal4th 85, 93 [40
Cal.Rptr.2d 839, 863 P.2d 1160].) '

The legislative bill proposing enactment of former
section 6408.5 of the Probate Code (Stats. 1983, ch.
842, § 55, p. 3084; Stats. 1984, ch. 892, § 42, p.
3001), the first modern statutory forerunner to section
6452, was introduced o effectuste the Tentative
Recommendation Relating to Wills and Intestate
Succession of the Califoria. -Law Revision
Commission (the Commission). (See 17 Cal. Law
Revision Com. Rep. (1984} p. 867, referring to 16
Cal. Law Revision Com. Rep. (1582) p. 2301)
According to the Commission, which had been
solicited by the Legislature to study and recommend
changes to the then existing Probate Code, the
proposed, . comprehensive legislati\‘ie package to
govern wills, intestate succession, and related matters
would "provxde rules that are more likely to carry out
the intent of the testator or, if & pefson dies without a
will, the intent a decedent without -2 will is most
likely' to have had." {16 Cel. Law Revision Com.
Rep., supra, at p..2319.) The Commission also
advised that the purpose of the legislation was to
"make probate more efficient and expeditious,”
(Ibid.) From:all that eppears, the Legislature shared
the Commission's views in-enacting the legislative
bill of which former section 6408.5 was a part. {See
17 Cal. Law Revision Com, Rep., supra. atp, 867.)

Typicaily,- disputes regarding parental
acknowledgement of a child born out. of wedlock
iovolve factual assertions that are made by persons

“who are likely to have direct financial interests in the

child's estate and that relate to events occurring long -
before the child's death. Questions of credibility must
be resolved without the child in court to corroborate

~or rebut the cleims of those purporting to have

witnessed the parent's statements or conduct
concerning the child. Recognition that an in-court
admission of the parent and child relationship
constitutes powerful .- evidence of an
acknowledgement under section 6452 would tend to -
reduce litigation over such matters and thereby
effectuate the legisiative objective to "make probate
more efficient and expeditions.” (16 Cal, Law
Revision Com. Rep., supra, at p. 2319,)

Additionally, - construing the acknowledgement
requirement to be met in circumstances such as these
is neither illogicel nor sbsurd with respect to the
intent of an intestate decedent, Put another way,
where a parent willingly acknowledged paternity in
an action initiated to .establish the parent-child
relationship and thercafter was never heard to deny
such relationship (§ 6452, subd. {a)), and where that
parent paid all court-ordered support for that child for
18 years (id., subd, (b)), it cennot be said that the
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participation *913 of that parent or his relative in the
estate of the deceased child is either (1) so illogical
that it cannot represent the intent that one without a
will is most likely to have had (16 Cal. Law Revision
Com. Rep., supra, at p. 2319) or (2) "so absurd as to
meke it manifest that it.could not have been intended"”
by the Legislature (Estate of De Cigaran (1907) 150
Cal. 682, 688 [89 P. 833] [construing Civ. Code,
former § 1388 as entitling the illegitirnate half sister
of an illegitimate decedent to inherit her entire
intestate separate property to the exclusion of the
decedent's surviving husband]).

There is a dearth of case law pertaining to gection
6452 or its predecessor statutes, but what little there
is supports the foregoing construction. Notably,
Lozano v, Scalier (1996) .51 CakApp.4th.843 [59
Cal.Rptr2d 3461 (Lozano), the only prior decision
directly addressing section 6452's acknowliedgement
requirement, declined to read ‘the statute as
necessitating more than what its plain terms call for,

In Lozano, the issue was whether the trigl court erred -

in allowing the plaintiff, who was the natural father
of a 10-month-old child, to pursue a wrongful death -
action arising out ofithe child's accidental death. The
wrongful death statute provided that where the
decedent left no spouse or child, such an action may
be brought by the persons "who would be entitled to

the property of the decedent by intestate succession."

(Code Civ, Proc.. § 377.60, subd. (a).) Because the
child had been born out of wedlock, the plaintiff had
no right to succeed to the estate unless he had both
"acknowledged the child " and "contributed to the
support .or the care of the -child" as-required by
section 6452, Lozano upheld the trial court's finding
of acknowledgement in light of evidence in the
record that the plaintiff had signed as "Father" on &
medical form five months before the child's birth-and
had repeatedly told family members and others that
he was the child's father. (Lozano, supra, 3l
Cal.App.4th at pp. 845, 848.)

Significantly, Lozano rtejected arguments that an
acknowledgement under Probate Code section 6452
must be (1) a witnessed writing and {2) made after
the child was born so that the child is identified. In

doing so0, Lozano initially noted there were no such .

requirements on the face of the statute. (Lozano,
supra, 51 Cal.App.4th at p, 848.) Lozano next looked
to the history of the statute and made two
observations in declining to read such terms into the
statutory language. First, even though the Legislature
had previously required a witnessed writing in cases
where an illegitimate child sought to inherit from the

father's estate, it repealed such requirement in 1975 in
an apparent effort to ease the evidentiary proof of the
parent-child . relationship. (/bid) Second, other
statutes that required a parent-child relationship

expressly contained more formal acknowledgement

requirements for the assertion of certain other rights

or privileges. (See id. at p. 849, citing *914Code Civ.
Proc., § 376, subd. (c), Health & Saf, Code, §

102750, & Fam. Code, § 7574.) Had the Legislature

wanted to impose more stringent requirements for an

acknowledgement under section 6452, Lozano

reasoned, it certainly had precedent for doing so.

(Lozano, supra, 51 Cal. App.dth at p, 849.)

Apart from Probate Code section 6452, the
Legislatire  had  previously . imposed  an
acknowledgement requirement in the context of e
statute providing that a father could legitimate & child
born out of wedlock for all purposes "by publicly -
acknowledging it as his own." (See Civ. Code, former
§ 230:.) [FN4] Since that statute dealt with an
analogous subject and employed a substantially
similar phrase, we address the case law construing
that legislation below.,

FN4 Former section 230 of the Civil Code
‘pravided: - "The :father of an illegitimate
child, by publicly. acknowledging it as his
own, receiving it as such, with the consent
of his wife, if he is married, into his family,
and otherwise treating it -as if it were a
* legitimate child, thereby adopts it as such;
- and such child is thereupon deemed for ali
purposes legitimate from the time of its
birth. The foregoing provisions of this
Chapter do not apply to such en adoption.”
(Enacted 1 Cal, Civ. Code {(1872) § 230, p.
68, repealed by Stats. 1975, ch. 1244, § 8,
p. 3196.) )
In 1975, the Legisiature enacted California's
Uniform Parentage Act, which abolished the
concept of legitimacy and repleced it with
the concept of parentage. (See Adoption of
Kelsey S. (1992) 1 Cal4th 816, B2R-B29 (4
Ceal.Rptr.2d 615, 823 P.2d 1216].)

In Blvthe v. Ayres (1892) 96 Cal, 532 [31 P. 915], -

decided over a century ago, this court determined that
the word "aclmowledge," as it appeared in former
section 230 of the Civil Code, had no technical
meaning. (Blythe v. Ayers, supra, 96 Cal. at p. 577.)
We therefore employed the word's common meaning,
which was " ‘to own or admit the knowledge of' "
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{Ibid. {relying upon Webster's definition]; see also
Estaie of Gird (1910 157 Cal. 334, 542 [108 P,
499].) Not orily did that definition endure in case law
addressing legitimation (Estate of Wilson (1958) 164
Cal.App.2d 385, 388- 189 [330 P.2d 452); see Estate
of Gird, supra, 157 Cal. at pp. 542- 543), but, as
dlscussed the word retains virtually the same
meaning in general usage today-"to admit to be true
or as stated; confess.” (Webster's New World Dict.,
supra, gt p. 12; see Webster's 3d New Internat. Dict.,
supra, at p. 17.) '

Notably, the decisions construing former section 230

of the Civil Code indicate that its public
acknowledgement requirement would have been met
where a father made a single confession in court to
the paternity of a child,

In Estate of McNamara (1919) 181 Cal. 82 [183 P.

552, 7 A.L.R. 313), for example, we were emphatic

in recognizing that a single unequivocal act could
satisfy the acknowledgement rtequirement for
purposes of statutory legitimation, Although the
record in that case had contained additional evidence
of the father's acknowledgement, we focused our
attention on his *915 one act of signing the birth
certificate’ and proclaimed: “A  more pubhc
acknowledgement than the act of [the decedent] in
signing the child’s birth certificate describing himself
as the father, it would be difficult to imagine." (Jd_at
pp. 97-98.)

Similerly, in Estate of Gird, supra, 157 Cal, 534, we
indicated in dictum that "a public avowal, made in
the  courts" - would constitute &  public
acknowledgement under former section 230 of the

Civil Code. (Estate of Gird, supra, 157 Cal. at pp.
542-543) .

Finally, in Wong v. Young (1947) 80 Cal.App.2d 391
[181 P.2d 741]. a man's admission of paternity in a
verified pleading, made in an action seeking to have
the man declared the fat_her of the child and for child
support, was found to have satisfied the public

acknowledgement requirement of the legitimation

statute. (/¢ _at pp. 393-394.) Such admission was also
deemed to constitute an scknowledgement under
former Probate Code section 255, which had allowed
illegitimate children to inberit from their fathers
under an acknowledgement requirement that was
even more stringent than that contained in Probate
Code section 6452. [FN5] (Wong v. Young, supra, 80
Cal.App.2d at p. 394, see also Estate of De Laveaga
(1504) 142 Cal. 158, 168 [75 P. 790] findicating in
dictum that, under a predecessor to Probate Code

section 253, father sufficiently acknowledged an
illegitimate child in a single wimessed writing
declaring the child as his son).) Ultimately, however,
legitimation of the child under former- section 230 of
the Civil Code was not found because two other of
the statute's express requirements, i.e., receipt of the
child into the father's family and the father's
otherwise treating the child as his’ legitimate child
(see ante, fn. 4), had not been established. (Fong v.

Young, supra, 830 Cal.App.2d at p. 394.)

FNS5 Section 255 of the former Probate Code
provided in pertinent part: " ' Bvery
illegitimate child, whether bom or conceived
but unborn, in the event of his subsequent
birth, is an heir of his mother, and also of the
person who, in writing, signed in the
presence of a competent  witness,
acknowledges himself to be the father, and
inherits his or her estate, in whole or in part,
as the case may be, in the same manner as if
he-had been born in lawful wedlock ..' "
(Estate of Ginochie (1974) 43 Cal.App.3d

412, 416 [117_CalRptr. 565), italics
omitted.)

Although the foregoing authorities did not involve
section 6452 their  views on  parental
acknowledgement of out-of-wedlock children were
part of the legal landscape when the first modemn
statutory forerunner to that provision was enacted in
1985. (See former § 6408.5, added by Stats. 1283,
ch. 842, § 55, p. 3084, and amended by Stats, 1984,
ch. 892, § 42, p. 3001.).(3) Where, as.here,

~ legislation has been judicially construed and a.

subsequent statute on the same or an analogous
subject uses identical or substantizlly similar
langnage, we may presume that the Legislature
intended the *916 same construction, unless &
contrary intent clearly appears. {{n re Jerry R. (1994}
29 Cal.App.4th 1432 1437 [35 Cal.Rptr.2d 155]; see
also People v. Maskruch (1996) 13 Cal4th 1001,
1007 {55 Cal.Rptr.2d 760, 920 P.2d _705]; Belridge
Farms v. Agricultural Labor Relations Bd (1978Y 2]
Cal.3d 551, 557 [147 Cal.Rptr. 165, 580 P.2d 665].)
(lc) Since no evidence of a contrary intent clearly
appears, we may reagonably infer that the types of
aclnowledgement formerly deemed sufficient for the
legitimation statute (and former § 255, as well)
suffice for purposes of intestate succession under
section 6432, [FN6]
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FN6 Probate Code section  6452's
acknowledgement requirement differs from
that found in former section 230 of the Civil
Code, in that section 6452 does not require &
parent to “publicly" acknowledge a child

born out of wedlock. That difference, .

however, fails to accrue to Doner-Griswold's
benefit. If anything, it suggests that the
acknowledgement contemplated in section
$452 encompasses a broader spectrum of
conduct than that associated with the
legitimation statute.

Doner-Griswold disputes whether the
acknowledgement required by Probate Code section
6452 may be met by a father's single act of
acknowledging & child in court. In her view, the
requirement contemplates a situation ‘where the father
establishes an ongoing parental relationship with the
child or otherwise acknowledges the child's existence
to his subsequent wife and children. To support this
contenticn, she relies on three other authorities
addressing acknowledgement under -former section
230 of the Civil Code: Blythe v. Ayers, supra, 96 Cal.
532, Estate of Wilson, supra, 164 Cal.App.2d 385,
and £state of Maxey (1967) 257 Cal. App.2d 391 {64
Cal Roptr. 8371

In Blythe v. Ayres, supra, 96 Cal. 332, the father
never saw his illegitimate child because she resided
1n another country with her mother. Nevertheless, he
"wag garrulous upon the subJect“ of his paternity and
"it waa his common topic of convergation." (Jd. at p.
" 577.) Not only did the fathér declare the child to be
his-child, "to all persons, upon &ll occasions," but at
his request the child was named and baptized with his
surneme. (/bid.) Besed on the foregoing, this court
remarked that "it could aimost be held that he shouted
it from the house-tops.” (Ibid) Accordingly, we
concluded that the father's public acknowledgement
under former section 230 of the Civil Code could
“hardly be considered debatable." (Bilythe v. Ayres,
supra, 96 Cal. at p. 577.)

In Estate of Wilson, supra, 164 Cal.App.2d 385, the
evidence showed that the father had acknowledged to
his wife that he was the father of a child bom to
enother woman, (/4. at p. 389.) Moreover, he had
introduced the child as his'own on many occasions,
including et the funeral of his mother. (fbid.) In light
of such evidence, the Court of Appeal upheld the trial
court's finding that the father had publicly
acknowledged the child within the contemplation of
the legitimation statute. *917

Page 8

In Estate of Maxey, supra, 257 Cal.App.2d 391, the-
Court of Appeal found ample evidence supporting the

trial coiut's determination that the father publicly
ack:nowledged his illegitimate son for purposes of
legitimation. The father had, on several occasions,
visited the house where the child lived with his
mother and asked about the child's school attendance
and general welfare. (Jd. at p. 397.) The father also,
in the presence of others, had asked for permission to
take the child to his own home for the summer, and,
when that request was refused, said that the child was
hiz son and that he should have the child part of the
time. (J/hid.) In addition, the father had addréessed the
child as his son in the presence of other persons.
(hid.) '

Doner-Griswold correctly points out that the
foregoing decisions illustrate the principle that the
existence of acknowledgement must be decided on
the circumstances of each case. (Estate of Baird
(1924) 193 Cal. 225, 277 [223 P. 974].) In those
decisions, however, the respective fathers had not
confessed to paternity iz a legal action.
Consequently, the courts looked to what other forms
of publi¢ acknowledgement had been demonstrated,
by fathers. (See also Lozano, supra, 51 Cal.App.4th
2843 [examining father's acts both before and after
child's birth in asceitaining acknowledgement under

§ 6452].)

That those -decisions recognized the validity of
different forms- of acknowledgement should not
detract from the - weightiness of 8 father's in-court
acknowlédgement of a child in an action seeking to
establish the existence of a parent and child
relationship. (See Estate of Gird, supra, 157 Cil. at
pp. 542-543; Wong v. Young, supra, 80 Cal App.2d at
pp. 393-394.) As aptly noted by the Court of Appeal
below, such an acknowledgement is a criti¢al one that
typically leads to a paternity judgment and a legally
enforceable obligation of support. Accordingly, such
acknowledgements carry as much, if not pgreater,
significance than those made to certain gelect persons
(Estate of Maxey, supra, 251 Cal.App.2d at p. 39T) or
"shouted ... from' the house-tops " (Blythe v. Ayres,
supra, M__LMIZJ

Doner-Griswold's authormes do not persuade us that
section 6452 should be read to require that a father
have personal contact with his out-of-wedlock child,
thet he make purchases for the child, that he receive
the child into his home and other family, or that he
treat the child as he does his other children. First and
foremost, the language of gection 6432 does not
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support such requirements. (See Lozane, supra, 51
Cal.App.4th at p. 848) (4) We may. not, under the
guise of interpretation, insert qualifying provisions
" not included in the statute. (California Fed Savings
& Loan Assn. v. City of Los Angeles (1995) 11
Cal.4th 342, 349

2971

(1d) Second, even though Biythe v. Ayres, suprd, 96
Cal. 532, Estate of Wilson, supra, 164 Cal.App.2d
385, and Estate of Maxey, supra, *918257
Cal.App.2d 391, veriously found such factors
significant for purposes of legitimation, their
reasoning appeared to flow directly from the express
terms of the controlling statute. In contrast to Probate
Code section 6452, former section 230 of the Civil
Code provided that the legitimation of a child bomn
out of wedlock was dependent upon three distinet
conditions: (1) that the father of the child "publicly
acknowledg[e) it as his own"; (2) that he "receiv[e] it
as such, with the consent of his wife, if he 1s married,
into his family"; and (3) that he "otherwise treat[] it
as if it were a legitimate child," (Ante, 1. 4; see
Estate of De Laveaga, supra, 142 Cal. at pp, 168-169
[indicating that although father .acknowledged his
illegitimate son in & single witnessed writing,
legitimation statute was not satisfied because the
father never received the child into his family and did
not treat the child as if he were legitimate].) That the
legitimation statute contained such explicit

[45_CsalRptr2d 279, 902 P.2d .

requirements, while section 6452 requires only a

natura] parent's acknowledgement of the child and
contribution toward the child's support or care,
strongly supggests that the Legislature did not intend
for thie latter provision to mirror the former in all the
particulars identified by Doner-Griswold. (See
Lozano, supra, 51 Cal.App4th at pp. 848-849;
compare with Fam. Code. § 7611, subd. (d) [a man is
"presumed" to be the natura] father of & child if "[h]e
receives the child into his home and openly holds out
the child as his natural child"].)

In an attempt to negate the significance of Draves's
in-court confession of patemity, Doner-Griswold
emphasizes the circumstance that Draves did not tell
hig two other children of Griswold's existence. The
record here, however, stands in sharp contrast to the
primary authority she offers on this point. Estate of
Baird, supra, 193 Cal. 225, held there was no public
acknowledgement under former section 230 of the
Civil Code where the decedent admitted paternity of
a child to the child's mother and their mutual
* acquaintances but actively concealed the child's
existence and his relationship to the child's mother
from his own mother and sister, with whom he had

_misrepresentation  in

intimate and affectionate relations. In that case, the
decedent not only failed to tell his relatives, family
friends, and business asscciates of the child (193 Cal.
at p. 252), but he affirmatively denied patemity to a
half brother and to the family coachman (id_at p.
277). In addition, the decedent and the child's mother
masqueraded under a fictiticus name they assumed
and gave to the child in order to keep the decedent's
mother and siblings in ignorance of the relationship,
(Id. at pp. 260-261) In finding that a public
acknowledgement had not been estabiished on such
facts, Estate of Baird stated: "A distinction will be
recognized between a mere failure to disclose or
publicly acknowledge paternity and a willful
regard to it; in such
circumstances there must be no purposeful
concealment of the fact of paternity, " (/d. &t p. 276.)
*919

Unlike the situation in Estate of Baird, Draves

- confessed to paternity in a formal legal proceeding.

There is no evidence that Draves thereafter
disclaimed his relationship to Griswold to people
aware of the eircumstances (see ante, fn. 3), or that
he affirmatively denied he was Griswold's father
despite his confession of paternity in the QOhio court -
proceeding, Nor is there any suggestion that Draves
engaged in conirivances to prevent the discovery of
Griswold's existence. In light of the obvious
dissimilarities, Doner-Griswold's reliance on Estate
of Baird is misplaced.

Estate of Ginochio, supra, 43 CalApp.3d 412,
likewige, is inapposite. That case held that a judicial
determination of paternity following a vigorously
contested  hearing did not  establish an
acknowledgement sufficient to ellow an illegitimate
child to ipherit under section 255 of the. former
Probate Code. {(See ante, fn. 5.) Although the court
noted that the decedent ultimately peid .the child
support ordered by the court, it emphasized the
circumstance that the decedent was declared the
child's father against his will and at no time did he
admit he was the father, or sign any writing
acknowledging publicly or privately such fact, or
otherwise have contact with the child, (Estate of
Ginochio, supra, 43 Cal. App.3d at pp. 416-417.)
Here, by contrast, Draves did not contest paternity,
vigorously or otherwise. Instead, Draves stood before
the court and openly admitted the parent and child
relationship, and the record discloses no evidence
that he subsequently disavowed such admission to
anycne with knowledge of the circumstances. On this
record, section 6452's acknowledgement requirement
has been satisfied by a showing of what Draves did
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and did not do, not by the mere fact that paternity had
been judicially declared

Finally, Doner—Gnswold conténds that a 1996
amendment of sectmn 6452 evinces the Legzslatu:es
unmistakable intént that a decedent's estate may not
pass to mbhngs who 'had no contact with, or were
totally unknown 6, ‘the decedent. As we shall
explain, that contention proves too much.

Prior to 1996, section 6452 and a predecessor statute,
former section 6408, expressly provided that their
terms did not apply to "a natural brother or a sister of
the child" born out of wedlock. [FN7] In constmmg
former section 6408, Egtate of Corcoran (1992) 7
Cal.App.4th 1099 [9 Cal Rptr.2d 475] held that a half
sibling was & "natural brother or sister" within the

meaning of such *920 exception. That holding .

effectively allowed a helf sibling and the issue of
another half sibling to inherit from a decedent's estate
where there had been no parental acknowledgement
ot support of the decedent as ordinarily required. In
direct response to Estate of Corcoran, the Legislature
amended section 6452 by eliminating the exception
for natural siblings and their issue. (Stats. 1996, ch.
862, § 15; see Sén. Com. on Judiciary, Analysis of
Assem. Bill No. 2751 (1995-1996 Reg. Sess.) as
amended June 3, 1996, pp. 17-18 {Assembly Bill No.
2751).) “Adcording to legislative documents, the
Commission had recommended deletion of the
statutory exception because it "creates an undesirable
risk that the estate of the deceased out-of-wedlock
child will be claimed by siblings with whom the
decedent had no contact during lifetime, and of
whose existence the deécedent was unaware." (Assem.
Com. on Judiciery, Analysis of Assem. Bill No. 2751
{1995-1996 Reg, Sess.) as introduced Feb. 22, 1996,
p. 6; see also Sen. Com. on Judi¢iary, Analysis of
Assem, Bill No, 2751, supra, at pp. 17-18.)

FN7 Former section 6408, subdivision (d)
provided: "If a child is born out of wedlock,
neither a parent nor a relative of ‘a parent
(except for the issue of the child or a natural
brother or sister of the child or the issue of
that brother or sister) inherits from or
through - the child on the basis of the
relationship of parent and child between that
perent and child unless both of the following
requirements are satisfied: [§ ] (1) The
perent or & relative of the parent
ecknowledged the child: [ ] (2) The ‘parent
or a relative of the parent contributed to the
support or the care of the child. " (Stats.

1990, ch. 79, § 14, p, 722, italics added.)

This legislative history does not compel Doner-
Griswold's construction of gection §452. Reasonably
read, the comments of the Commission merely
indicate its concern over the "undesirable rigk" that
unknown siblings could rely on the statutory
exception to make claims against estates. Neither the
language nor the history of the statute, however,
gvinces a clear intent to make inheritance contingent
upon the decedent's awareness of or contact with
such relatives. (See Assem. Com. on Judiciary,
Analysis of Assem. Bill No. 2751, supra, &t p. 6; see
also Sen, Com. on Judiciary, Analysis of Assem. Bill
No. 2751, supra, at pp. 17-18.) Indeed, had the
Legislature intended to categorically preclude
intestate succession by a natural parent or a relative
of that parent who had no contact with or was
unknown to the deceased child, it could easily have
s0 stated. Instead, by deleting the statutery exception
for natural siblings, thereby subjecting siblings to
section 6452's dual requirements of
acknowledgement. and support, the Législature acted
to prevent sibling inheritance under the type of
circumstances presented in Estate of Corcoran,
supra, 7_CalApp4th 1099, and to substantially
reduce the risk noted by the Commission. [FNR] *921

FN8 We observe that, under certain former
versions of Ohio law, a father's confession
of paternity in an Ohio juvenile court
proceeding was not the eqmvalcnt of a
formal prebate court "geknowledgement"
that would have allowed an illegitimate
child to inherit from the father in that state,
(See Estaté of Vaughan (2001) 90 Ohio
St3d 544 [740 N.B.2d 259, 262- 2631)
Here, however, Doner-Griswold does not
dispute that the right of the succession
claimants to succeed to Griswold's property
iz governed by the law of Griswold's
domicile, i.e., California law, not the law of
the claimants' domicile or the law of the
place where Draves's acknowledgement
occurred. (Civ. Code, § § 755, 946; see
Estate of Lund (1945) 26 Cal.2d 472, 493~
496 (159 P.2d 643, 162 A.L.R. 6061 [where
father died domiciled in California, his out-

of-wedlock son could inherit where all the
legitimation requirements of former § 230
of the Civ. Code were met, even though the
acts of legitimation occurred while the father
and son were domiciled in two other states
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wherein such acts were
sufficient].)

not legally

B. Requirement of a Natural Parent and Child
: Relationship

{58) Section 6452 limits the ability of a "natural
parent" or "a relative of that parent” to inberit from or
through the child "on the basis of the parent and child
relationship between that parent and the child."

Probate Code section 6453 restricts the means by
which a relationship of a natural parent to a child
may be established for purposes of intestate
succession. [FN9] (See Estate of Sandery (1992) 2
Cal, App. 4th - 462, 474-475 (3 _Cal.Rptr2d 536].)
Under section 6453, subdivision (a), & natural parent
and child relationship is established where the
relationship is presumed under the Uniform
Parentage Act and not rebutted. (Fam. Code, § 7600
et seq.) It is undisputed, however, that none of those
presumptions applies in this case.

FN9 Section 6453 provides in full: "For the
‘purpose of determining whether a person is

a 'natural parent' as that term is used is this -

chapter: [{ ] (2) A natural parent and child
relationship is established where that
relationship is presumed and not rebutted
pursuant to the Uniform Parentage Act, Part
3 (commencing with Section 7600) of
Division 12 of the Family Code. []] (b) A
natural parent and child relationship may be
established pursuant to any other provisions
of the Uniform, Parentage Act, except that
the relationship may not be established by
an action under subdivision (c) of Section
7630 of the Family Code unless any of the
following conditions exist: [] ] (1) A court
order was entered during the father's lifetime
declaring paternity. [§ ] (2) Paternity is
established by clear and convincing

evidence that the father has openly held out’

the child as his own. [§ ] (3) It was

. impossible for the father to hold out the
child as his own and paternity is established
by clear and convincing evidence."

Alternatively, and as relevant here, under Probate
Code section 6453, subdivision (b), & natural parent
and child relationship may be established pursuant to
section 7630, subdivision {¢) of the Family Code,

[FN10] if a court order was entered during the
father's lifetime declaring paternity. [FNll] (§_6453,
subd. {b)(1).)

FN10 Famjly _Code section 7630,
subdivision (c) provides in pertinent part:
"An action to determine the existence of the
father and child relationship with respect to
e child who bas no presumed father under
Section 7611 ... may be brought by the child
or personal representative of the child, the
Department of Child Support Services, the
mother or the personal representative or a
parent of the mother if the mother has died
or is a minor, a man alleged or alleging
himself to be.the father, or the personal
" representative or a parent of the alleged
father if the alleged father has died or is a
minor. An action under this subdivision
shall be consolidated with B proceeding
pursuant to Section 7662 if a proceeding has
been filed under,Chepter 5 (commeucing
with Section 7660). The parental rights of
the alleged natural father shall be
. determined as set forth in Section 7664."

FN11 See makes no attempt to establish
Draves's natural parent status under other
provisions of section 6453, subdivision (b).

See contends the.question of Draves's paternity was
fully and finally adjudicated in the 1941 bastardy
proceeding in Ohio. That proceeding, he *922 argues,
satisfies both the Uniform Perentage Act and the
Probate Code, and shoujd be binding on the pames
here.

If a valid judgment of paternity is rendered in Chio,
it generally is binding on California courts if Chio
had jurisdiction over the parties .and the subject
matter, and the parties were given reasonable notice
and an opportunity to be heard, {Ruddock v. Ohls
{1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 87].)
California courts generally recognize the importance
of a final determination of patemity. {E.g., Peir v.
Ferreira (1997) 59 CalAppdth 1509, 1520 [70
Cal.Rptr.2d 331 (Weir); Guardianship of Claralyn §.
(1983} 148 Cal.App.3d 81, 85 [195 Cal Rpfr. 646];
cf. Estate of Camp (1901) 131 Cal, 469, 471 [63 P.
736] [same for adoption determinations).)

Doner-Griswold does not dispute that the parties
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here are in privity with, or claim inheritance through,
those who are bound by the bastardy judgment or are
estopped from attacking it. (See Weir, supra, 59
Cal.App.4th at pp. 1516- 1517, 152],) Instead, she
contends See has not shown that the issue adjudicated
in the Ohio bastardy proceeding is identical to the
issue presented here, that is, whether Draves was the
natural parent of Griswold.

_ Although we have found no California case directly

on point, one Ohio decision has recognized that a

bastardy judgment rendered in Ohic in 1950 was res
judicata of any proceeding that might have been
brought under the Uniform Parentage Act. (Birman v.
Sproat {1988) 47 Ohio App.3d 65 [546 N.E.2d 1354,
1357] [child born cut of wedlock had standing to
bring will contest based upon a patemity
determination in a bastardy proceeding btought
during testator's life]; see also Black's Law Dict.,
supra, 8t pp. 146, 1148 {equating a bastardy
proceeding with a paternity guit].) Yet another Ohio
decision found that parentage proceedings, which had
found a decedent to be the "reputed father" of a child,
[FN12] satisfied an Ohio legitimation statute and
conferred standing upon the illegitimate child to
contest the decedent's- will where the father-child
relationship was established prior to the decedent's
death. (Beck v Jolliff (1984} 22 Ohio App.3d 84 [489
N.E.2d 825, 829); see also Estate of Hicks (1993) 50
Ohio _App.3d 483 [629 N.E2d 1086, 1088-108
[parentage issue must be- determined prior to the
father's death to the extent the parent-child
relationship is being established under the chapter
governing descent and disttibution].) While we are
not bound to follow these Ohio authorities, they
persuade us that the 1941 bastardy proceeding
decided the identical issue presented here.

FN12 The term "reputed father" appears to
have reflected the language of the relevant
Ohio statute at or about the time of the 1941
bastardy proceeding. (See State ex rel,
Discus v, Van Darn (1937) 56 Ghio App. 82

[8 Ohio Op. 393, 10 N.E.2d 14, 16].)

Next, Doner-Griswold argues the Ohio judgment
should not be given res judicata effect because the
bastardy proceeding was quasi-criminal in nature,
*923 1t is her position that Draves's confession may
have reflécted only a decision to avoid a jury trial
instead of an adjudication of the paternity issue on
the merits.

To support this argument, Doner-Griswold relies
upon Pease v. Pease (1988) 201 Cal. App.3d 29 [246
CalRptr. 762] (Pease). In that case, a grandfather
was sued by his grandchildren and others in a civil
action alleging the grandfather's molestation of the
grandchildren. When the grandfather cross-
complained against his former, wife for
apportionment of fault, she filed 'a demurrer
contending that the grandfather' was collaterally
estopped from asserting the ncghgent character of his
acts by virtue of his guilty plee in a criminal
proceeding involving the same issues. On appeal, the
judgment dismissing the cross-complaint was
reversed. (6) The appellate court reasoned that a trial

‘court in a civil proceeding may not give collateral

estoppel effect to a criminal conviction involving the
same issues if the conviction resulted from a guilty
plea. "The issue of appellant's guilt was. not fully
litigated in the prior crimina! proceeding; rather,
appellant's plea bargain may reflect nothing more
than =& compromise instead of an ultimate
determination of his guilt. Appellanit's due process
right to a hearing thus outweighs any countervailing
need to limit litigation or conserve judicial
resources." (Id. at p. 34, fin. omitted.)

(5b) Even assu.ming, for purposes of argument only,
that Pease's reasoning may properly be invoked
where the father's admission of paternity occum:d in
a bastardy proceeding (see Reams v State ex rel.
Favors (1936) 53 Ohio Ap 6 Ohio Op. 501, 4
N.E2d 151, 152 [mdlcatmg that & bastardy
proceeding is moré civil than criminal in character]),
the circumstances here do not call for its application,
Unlike the situation in Pease, neither the in-court
admission nor the resulting paternity judgment at
issue is being challenged by the father (Draves).
Moreover, neither the father, nor those claiming a
right to inherit through him, seek to litigaté the
patemnity issue. Accordingly, the father's due process
rights are not at issue and there is no need to
determine whether such rights might outweigh any
countervailing need to limit litipation or conserve
judicial resources. (See Pease, supra, 201 Cal. App.3d

atp.34.)

Additionally, the record fails to support any claim
that Draves's confession merely reflected a
compromise. Draves, of course, is no longer living
and can offer no explanation as to why he admitted
paternity in the bastardy proceeding, Although
Doner-Griswold suggests that Draves confessed to
avoid the publicity of a jury trial, and not because the
paternity charge had merit, that suggestion is purely
speculative and finds no evidentiary support in the
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Finally, Doner-Griswold argues that See¢ and
Griswold's half siblings do not have standing to seek
the requisite paternity determination pursuant to the
Uniform Parentage Act under section 7630
subdivision (¢) of the Family Code. The question
here, however, is whether the judgment in the
bastardy proceeding initiated by Griswold's mother
forecioses Doner-Griswold's relitipation of the
parentage issue.

Although Griswold's mother was not acting pursuant
to the Uniform Parentage Act when she filed the
bastardy complaint in 1941, neither that legislation
nor the Probate Code provision should be construed
to ignore the force and effect of the judgment she
obtained. That Griswold's mother brought her action
to determine paternity long before the adoption of the
Uniform Parentage Act, and that all procedurel
requirements of an action under Family Code section
7630 may not have been followed, should not detract
from its binding effect in this probate proceeding
where the issue adjudicated was identical with the
issue that would have been presented in 8 Uniform

Parentage Act action, (See Weir, supra, 359
Cal.App4th_at p. 152].) Moreover, & prior

adjudicetion of paternity does not compromise a
state's interests in the accurate and efficient
disposition of property at death. (See Trimble v.
Gordon (1977) 430 U.S. 762, 772 & fn-14 [97 S.Ct,
1459, 1466, 52 L.Ed2d 31] [striking down a
provision of a state probate act tbat preciuded a
category of illegitimate children from participating in
their intestate fathers' estates where the parent-child
retationship had been established in state court
paternity actions prior to the fathers' deaths].)

In sum, we find that the 1941 Ohio judgment was a
court order “entered during the father's lifetime
declaring paternity" (§ 6453, subd. (b)(1)), and that it
establishes Draves as the natural parent of Griswold

for purposes of intestate succession under section
6452,

Disposition
(7) * 'Succession to estates is purely a matter of
statutory regulation, which cannot be changed by the
courts.” " (Estate of De Cigaran, supra, 150 Cal,_at p.
688.) We do not disagree that a natural parent who
does no more than openly acknowledge a child in
court and pay court-ordered child support may not
reflect a particularly worthy predicate for inheritance
by that parent's issue, but section 6452 provides in
unmistakable language that it shall be so. While the

Legislature remains free to reconsider the matter and
may’ choo%c to change the rules of succession at any
tlme th1s court will not do so under the pretense of

......

Thq. ju‘dgment of the Court of Appeal is affirmed.

George C. J., Kemnard, J. Werdegar J., and Chin,
L, concurrcd *925

BROWN, JI.

I reluctantly concur, The relevant case law strongly.
suggests that a father who admits paternity in court
with no subsequent disclaimers "acknowliedge[s] the
child" within the meaning of subdivision (a) of
Probate Code section 6452. Moreover, neither the
statutory language nor the legislative history supports
an alternative interpretation. Accordingly, we must
affirm the judgment of the Court of Appeal.

Nonetheless, I believe our holding today contravenes
the overarching purpose behind cur laws of intestate
succession-to carry out "the intent a decedent without
a will is most likely to have had." (16 Cal. Law
Revision Com. Rep. (1982) p. 2319.) I doubt most
children born out of wedlock would bave wanted to
bequeath a share of their estate to a “father” who
never contacted them, never mentioned their
existence to his family and friends, and only paid
court-crdered child support. I doubt even more that
these children would have wanted to bequeath a share-
of their estate to that father's other offspring. Finally,
I have no doubt that most, if not all, children born out
of wedlock would have balked at bequeathing a share
of their estate to a "forensic genealogist."

To avoid such a dubious outcome in the future, I
believe our laws of intestate succession should allow
a parent to inherit from a child born out of wedlock
only if the parent has some sort of parental

~ connection to that child. For example, requiring a

parent to treat a child born out of wedlock as the
parent's own before the parent may inherit from that
child would prevent today's outcome. (See, e.g,
Bullock v. Thomas (Miss. 1995) 659 So.2d 574, 577
[a father must "openly treat" a child borm out of
wedlock "as his own " in order to inherit from that
child].) More impertantly, such a requirement would
comport with the stated purpose behind our laws of
succession because that child likely would have
wanted to give a share of his estate to a parent that
treated him as the parent's own.
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Of course, this court may not remedy this apparent
defect in our intestate succession statutes. Only the
Legislature may make the appropriate revisions. [
urge it to do so here. *926

Cal, 2001.

Estate of DENIS H. GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and
Respondent, v. FRANCIS V. SEE, Objector and
Appellant.

END OF DOCUMENT
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RIDEOUT HOSPITAL FOUNDATION, INC,,
. Plaintiff and Respondent,
v. .
COUNTY OF YUBA et al., Defendants and
Appellants,

No. C011614.

Court of Appeal, Third District, California.

Jul 20, 1992.
SUMMARY

A nonprofit hospital brought an action against a
county to recover property taxes it had paid under
protest after the county denied the hospital's
application for the welfare exemption (Rev. & Tax.
Code, §_214) on the ground that the hospital had net
operating revenues in excess of 10 percent for the
two tax years in question. The trial court pranted
summery judgment in favor of the hospital, finding
that a nonprofit hospital that earns surplus revenues
in excess of 10 percent for a given tax year can still
qualify for the welfare exemption. (Superior Court of
Yuba County, No. 45090, Robert C, Lenhard, Judge.)

The Court of Appeal affirmed. The court held that
Rev. & Tax. Code § 214, subd. (a)(1), which
provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not

exceed 10 percent, does not automatically preclude a |

hospital- that does have revenue in excess of 10
percent from invoking the welfare exemption. The
legislative history of the provision, the court held,
indicates that it was not intended to deny exemption
to a nonprofit organization earning excess revenues
for debt retiremnent, facility expansion, or operating
cost contingencies, but merely to require a hospital
earning such excess revenue to affirmatively show
that, in fact, it is not operated for profit and that it

meets the other statutory conditions for invoking the -

exemption. (Opinion by Davis, J, with Sparks,
Acting P. ], and Nicholson, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports
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(1a, 1b, lc, 1d) Property Taxes § 24--Exemptions—
Property Used for Religious, Hospital, or Charitable

- Purposes--Hospital Eaming in Excess of 10 Percent

Revenue.

In a nonprofit hospital's action against a county to
recover property taxes paid under protest, the trial
court *215 properly found that the bospital, which -
had net operating revenues in excess of 10 percent for
the tax years in question, was not automatically
ineligible for the "welfare exemption" of Rev. & Tax,
Code, § 214. Rev. & Tax. Code, § 214, subd. (a)(1),
provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 percent, but does not state the effect of
earnings in excess of that amount. The legisiative
history of 'the provision indicates that it was not
intended to deny exemption to a nonprofit
organization eaming excess revenues if those
revenues were to be used for debt retirement, facility
expansion, or operating cost contingencies. Thus,
while a hospital earning such excess revenue does not
receive the benefit of being deemed nonprofit, it can
still invoke the exemption if it can show that, in fact,
it is not operated for profit and meets the other
statutory conditions for inveking the exemption,

[See Cal.Jur.3d, Property Taxcé, §§ 18, 20; 9
Witldn, Summary of Cal. Law (9th ed. 1989)
Taxation, § § 153, 155.] : -

(2) Taxpayers' Remedies § 14--Proceedings and
Actions to Recover Taxes Paid--Review--Questions
of Law--Interpretation of Welfare Exemption Statute,
In a nonprefit hospital's action agairst a county to
recover taxes paid under protest, the question of
whether the hospital qualified for the “welfare
exemption” of Rev. & Tax. Code 214, even
though it bad earned surplus revenue in excess of 10
percent for the tax years in question, was a question
of law for the Court of Appeal's independent
consideration on review.

(3) Statutes §
Legislative Interit.
In interpreting a statute, the court's function is to
sscertain the intent of the Legislature so as to
effectuate the purpose of the law, To ascertain such
intent, courts turn first to the words of the statute
itself, and seek to give those words their usual and
ordinary meaning. When a court interprets statutory
language, it may neither insert language that has been

29--Censtruction--Language--
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omitted nor ignore language that has been inserted.
The language must be construed in the context of the
statutory framework as a whole, keeping in mind the
policies and purposes of the statute. If possible, the
language should be read so as to conform to the spirit
of the enactment. If the statute is ambiguous or
uncertain, a court employs various rules
construction to assist in its interpretation,

(4) Property Taxes § 24--Exemptions--Property
Used for Religious, Haspital, or Charitable Purposes-
-Strict Construction of Welfare *216 Exemption
Statute.,

The “"welfare exemption" of Rev. & Tax. Code, §
214, like all tax exemption statutes, is to be strictly
construed to the end that the exemption allowed is
not extended beyond the plain meaning of the
language employed. The rule of strict construction,
however, does 1ot mean that the narrowest possible
interpretation must be given to the statute, since strict
construction must still be reasonable,

(3) Statutes §
Legislative Intent.
A fundamental rule of statutory construction is that
the court must assume that the Legislature knew what
it was saying and meant what it said, A related
principle is that a court will not presume an intent to
legislate by implication. Moreover, when the
Legislature has expressly declared its intent, the
courts must accept that declaration.

46--Construction--Presumptions--

(6) Statutes § 42--Construction--Aids--Opinions of
Attorney General.

Opinions of the Attorney General, while not binding,
are entitled to great weight, and the Legislature is
presumed to know of the Attorney General's formal
interpretation of a statute.

COUNSEL

Daniei G. Montgomery, County Counsel, and James
W. Calkins, Chief Deputy County Counsel, for
Defendants and Appellants.

McCutchen, Doyle, Brown & Enersen, Jobn R,

Reese and Gerald R. Peters for Plaintiff and
Regpondent.

DAVIS, J.

In this action to recover property taxes paid under
protest, County of Yuba (County) eppeals from a

of_

Page 2

decision in favor of the taxpayer, Rideout Memorial
Hospital (Rideout). There is but one issue on appeal:
can 2 nonprofit hospital that earned surplus revenue

in excess of 10 percent (for a given year) still qualify

for the "welfare exemption" from property taxation in

light of Revenue and Taxation Code section 214,
subdivision (a)(1)7? We hold that it can,

Background

Revenue and Taxation Code section 214 (section
214) sets forth the “welfare exemption" from
property taxation. For the tax years in question *217
here, the section provided in pertinent part: "(a)
Property used exclusively for religious, hospital,
scientific, or charitable purposes owned and operated
by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientifie, or charitable purposes is exempt
from taxation if:

"(1) The owner is not organized or operated for
profit; provided, that in the case of hospitals, such .
organization shall not be deemed to be organized or
operated for profit, if during the immediate preceding
fiscal year the excess of operating revenues,
exclusive of gifts, endowments and grants-in- aid,
over operating expenses shall not have exceeded a
sum equivalent to 10 percent of such operating
expenses. As used herein, operating expenses shall
include depreciation based on cost of replacement
and amortization of, and interest on, indebtedness.

"{2) No part of the net earnings of the owner inures
to the benefit of any private shareholder or
individual, :

"(3} The property is used for the actual operation of
the exempt activity, and does not exceed an amount
of ' property reasonably necessary to the
accomplishment of the exempt purpose.

“(4) The property is not used or operated by the
owner or by any other person so as to benefit any
officer, trustee, director, shareholder, member,
employee, contributor, or bondholder of the owner or
operator, or any other person, through the distribution
of profits, payment of excessive charges or
compensations or the more advantageous pursuit of
their business or profession.

“(5) The property is not used by the owner or
members thereof for fratermal or lodge purposes, or
for social club purposes except where such use is
clearly incidental to a primary religious, hospital,
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scientific, or charitable purpose.

“(6) The property is irrevocably dedicated to
religious, cheritable, scientific, or hospital purposes
and upon the liquidation, dissolution or abandonment
of the owner will not inure to the benefit of eny
private person except- a fund, foundation or
corporation organized and operated for religious,
hospital, scientific, or charitable purposes. ...

“The exemption provided for herein shall be known
as the 'welfare exemption.'" *218

Qur concern centers on section 214, subdivision

{a)(1) (hereafter, section 214(a)(1)). [FN1]

FN1 Section 214(a)(]} was amended
nonsubstantively in 1989 and now provides:
“(a) Property used exclusively for religious,
hospital, scientific; or charitable purposes
owned and operated by community chests,
-funds, foundations or corporations organized
and operated for religious, hospital,
scientific, or charitable purposes is exempt
from taxation if: [§ ] (1) The owner is not
organized or operated for profit. However,
in the case of hospitals, the organization
shall not be deemed to- be organized or
operated for profit, if during the immediate
_preceding fiscal year the excess of operating
revenues, exclusive of gifts, endowments
and prants-in-aid, over operating expenses
has not exceeded a sum equivalent to 10
percent of those operating expenses. As used
herein, operating expenses shall include
- depreciation based on cost of replacement
and amortization of, and interest on,
" indebtedness.” (Stats. 1989, ch. 1292, § 1.)
In 1985, the previously. undesignated
introductory paragraph of section 214 was
lettered "(a)." (Stats. 1985, ch. 542, § 2, p.
2026.) This change redesignated section
214(1) as 214(a)(1), section 214(2) as
214(a)(2), eand so on. For the sake of
simplicity we will use the terms “section
214(a)1)" "section 214(a}(2)" and the like
‘when referring to the pre- or the post-1985
section 214,

- County denied Rideout's applications for the welfare
exemption for the tax years 1986-1987 and 1987-
1988. Rideout paid the taxes under protest and
applied for & refund. After County denied the réfund,

Page 3

Rideout sued County.

County contends that Rideout had excess revenués,
under section 214, of 24 and 21 percent for the two
years in question. Rideout concedes that its net:

operating revenues under section 214 exceeded 10"

percent in each of those two years.

In summary judgment proceedings, the parties
narrowed the issues to the sinple issue stated above
and the trial court ruled in favor of Rideout. (la)
County argues that Rideout is aw/omatically
ineligible for the welfare exemption for the years in
question because its net revenues exceeded the 10
percent limitation of gection ‘214{a)(1). Rideout
counters that the 10 percent provision constitutes a
*safe harbor” for nonprofit hospitals by which the
hospital can be deemed to satisfy section 214(a)(1),
but that a nonprofit hospital with revenues over 10
percent can still ‘meet the condition of section
214(a)(1) by showing, pursuant to the genersl rule,
that it is not organized or operated for profit. We
conclude that Rideout's position is essentially correct.

Discussion _
(2) The issue in this case presents & question of law

~ that we con31der independently. (See *219Rudd V.

Cal App. 3&948, 951952 [268 Cal.Rotr, 52 41 Burke

Concrete Accessories, Inc. v. Superior Court (1970)
8 Cal.App.3d 773, 774-775 {87 »Cal.Rp_tr. 6191)

All property in California is subject to taxation
unless exempted under federal or California law.
(Cal._Const., art. XTI, § 1; Rev. & Tax. Code, §
201; all further references to undesignated sections
are to the Revenue and Taxation Cods unless
otherwise specified.) The constitutional basis for the
"welfare exemption" was added to the California
Constitution in 1944; as revised nonsubstantively in
1974, it now provides: "The Legislature may exempt
from property taxation in whele or in part: [{] ...
Property used exclusively for religious, hospital, or
charitable purposes end owned or-held in trust by
corporations ‘or other entities (1) that ere organized
and operating for those purposes, (2) that are
nonprofit, and (3) no part of whose net earnings
inures to the benefit of any private shareholder or
individual," (Cal. Const., art. X1Il, § 4, subd. (b);
formerly art. XIII. § lc.) The raticnale for the
welfare exemption is that the exempt property is
being used either to provide a government-like
service or to accomplish some desired social
objective. (Bhrman & Flavin, Taxing Cal. Property
(3d ed. 198%) Exempt Property, § 6.C5,p.9.)
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Pursuant to this constitutions! authorization, the
- Legislature in 1945 enacted gection 214 and labeled
that exemption the "welfare exemption." In -this

appeal, we are asked to interpret subdivision (a)(1) of
section 214,

Certain general principles guide our interpretation.
(3) "Our function is to ascertain the intent of the
Legislature so as to effectuate the purpose.of the law.
(California Teachers Assn. v. San Diego Community
College Disi. (1981) 28 Cal.3d 692, 698 [170
Cal.Rptr. 817, 62] P.2d 856].) To ascertain such
intent, courts turn first to the words of the statute
itself (ibid.), and seek to give the words employed by
the Legislature their vsual and ordinary meaning,
(Lungren v. Deujanejign (1988) 45 Cal.3d 72

[248 CalRptr. 115, 755. P.2d 259]) When
. interpreting statutory language, we may neither insert
langnage which has been omitted nor ignore language
which has been inserted. (Code Civ. Proc.. § 1858.)
The language must be construed in the context of the
statutory framework as a whole, keeping in mind the
policies and purposes of the statute ({Fest Pico
Furniture Co. .v. Pacific Finance Loans (1970) 2

Cal.3d 594, 608 [86 Cal.Rptr. 793, 469 P.2d 665]),
and where possible the language should be read so as

to conform to-the spirit of the enactment. (Lungrenv.

Deukmejion, supra, 45 Cal3d at p. 735.)" (Rudd v.
California_Casualty Gen,_Ins. . Co., supra, 219
Cal.App.3d at p. 952.) If the statute is ambiguous or
uncertain, courts empley various rules of construction
to assist in the interpretstion. (See 58 Cal.Jur.3d
Statutes 82-118, *220 pp. 430-508.) (4) Finally,
"[t]he welfare exemption, like asll tax exemption
statutes, is to be strictly construed to the end that the
exemption allowed is not extended beyond the plain
meaning of the language employed. However, the
rule of strict construction does not mean that the
narrowest possible interpretation be given; ' "strict
construction must still be a reasonable construction." '
(Cedars of Lebanon Hasp. v. Caunty of L.A, (1950)
35 Cal.2d 729, 734- 735 [221 B.2d 31, 15 AL.R.2d
1045]; English v. County of Alameda {1977) 10
Cal.App.3d 226, 234 ([138 CalRptr. 634].)"
(Peninsula Covergnt Church v. County of San Mateo
{1979).94 Cal.App.3d 382, 392 [156 Cal.Rptr. 4311)

(1b) We therefore first consider the language of
section 214(a)1), which stated at the relevant times
herein: "{a) Property used exclusively for religious,
hospital, scientific, or charitable purposes owned and
operated by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientific, or charitable purposes is exempt
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from taxation if} [ ] (1) The owner is not organized
or operated for profit; provided, that in the case of
hospitals, such organization shall not be deemed to be
organized or operated for profit, if during the
immediate preceding fiscal year the excess of
operating revenues, exclusive of gifts, endowments
and grants-in-gid, over operating expenses shall not
have exceeded a sum equivalent to 10 percent of such
operating expenses. As used herein, operating
expenses shail include depreciation based on cost of
replacement and emortization of, and intersst omn,
indebtedness." (See fn. 1, ante.)

As we immediately see, the proviso presents
somewhat of a "knotty" problem, being cast as a
double negative-if revenues did not exceed 10
percent, the hospital shall not be deemed to be
organized or operated for profit. [FN2] Under the
language of section 214(a)(1), the Legislature did not
automatically exclude nonprofit hospitals earning
more than 10 percent surplus revenues from the
welfare exemption. The proviso does not address this
gituation on its face; it concerns only the hospital
earning 10 percent or under. In fact, the sutomatic
exclusion would have been a simple matter to
accomplish-a mere untying of the two "knots" from
the proviso would have done it. We note that in other
sections of the Revenue and Taxation Code, when the
Legislature wishes to exclude certrin entities from a
taxation exemption it can do so in-clear terms. {See,
e.g., § 201.2, subd. {c): "{c) This section shall not be
construed to exempt any profit- making organization
or concessionaire from any property tax, ,.."") *221

FN2 Of cowrse, if a hospital satisfies this
provisc it must still actually be nonprofit
because the welfare exemption does not
apply to profitmaking hospitals regardless. of
their earnings (Cal. Const., art. XIII, § 4,
subd. (b)); moreover, to claim the
exemption, the nonprofit hospital must
satisfy all of the other conditions set forth in
section 214(s) (i.e., subds. (2) through (6)).

Nevertheless, there is that double negative. Does that
double negative malke a positive? In other words, is
the converse of the proviso to be implied-as County
argues-so that a hospital which exceeded the 10
percent figure is deemed unable to satisfy section
214(a)(1)? These questions raise ambiguities that call
for the employment of certain rules of construction.

(5) A fundamental rule of construction is that we
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must assumne the Legislature knew what it was saying

and meant what it said. (Blew v. Horper (1986) 187
Cal.App.3d 1380, 1388 [232 Cal.Rpir. 660]; Tracy v
Municipal Court (1978) 22 Cal.3d 760, 764 (150
Cal Rptr. 785, 587 P.2d 227]; Rich v. State Board of
Optometry {1965) 235 Cal.App.2d 591, 604 [43
Cal.Rptr, 5121) In related fashion, courts will not
presume an intent to legislate by implication. (Pegple
v. Welch (1971) 20 .Cal.App.3d 997, 1002 {98
Cal.Rptr, 113]; First M. E. Church v. Los Angeles
Co, (1928) 204 Cal, 201, 204 [267 P. 703].) County
has constructed section 214 on a foundation of
implication which does not fare well under the
weight of these rules.

Another important rule is that when the Legisiature
hes expressly declared its intent, the courts must
accept that declaration, (Tvrone v. Kelley (1973) 9
Cal.3d 1, 11 [106 Cal.Rptr. 761, 507 P.2d 65]; see
California Assn._of Psychology Providers v. Rank
{1990) 51 Cal.3d 1. 15 [270 Cal.Rptr. 796, 793 P.2d
21.) (1c) Here, the application of this rule requires us
to consider section 214's legislative history. {See 51
Cal3datpp. 14-16)

As originally enacted in 1945, section 214 did not
contain the proviso found in. subdivision (2)(1), and
the condition stated by subdivision (a)(3) was
different. The section originally read in pertinent part
as follows: "[a] Property used exclusively for
religious, hospital, scientific, or charitable purposes
owned and operated by community chests, funds,
foundations or corporations organized and operated
for religious, hospital, scientific, or charitable
purposes is exempt from taxation iff

"(1) The owner is not organized or operated for
profit;

"(2) No part of the net earnings of the owner inures
- to the benefit of any private sharcholder or
individual;

"{3) The property is not used or operated by the
owner or by any other person for profit regardless of
the purposes to which the profit is devoted; ..." (Stats.
1945, ch. 241, § 1,p. 706.)

In Sutter Hospital v. City of Sacramento (1952) 39
Cal2d 33 {244 P.2d 390], the California Supreme
Court was asked whether a nonprofit hospital *222
which had deliberately eamed an 8 percent surplus of
income over expenses ta be used for debt retirement
and facility expansion could qualify for the welfare
exemption of section 214. Relying on subdivision
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{a)(3) as stated above, the court said no. (39 Cal.2d at
pp. 39-41.) The court ecknowledged that its holding
made. it difficult for modern hospitals to operate in a
financially sound manner to reduce indebtedness and
expand their facilities, but_said that matter should be
addréssed to the Legislature rather than the courts
because subdivision (a)(3) compelled the court's
holding, (3% Cal.2d at pp. 40-41.)

Responding to the challenge raised by the Sutter
decision, the Legislature in 1953 amended section
214, (Stats. 1953, ch, 730, § 1-4, pp. 1994-1996;
Christ _The Good Shepherd Lutheran Church v.
Mathiesen (1978) 81 Cai.App.3d 355, 365 [146
Cal.Rptr, 321].) This amendment was proposed in
Assembly Bill No. 1023 (A.B. 1023). As originally
introduced, A.B. 1023 rewrote subdivision (a)(3) to
require simply that.the property be "used for the
actual operation of the exempt activity," and
contained an urgency clause sefting forth the
Lepisiature's intent as follows: "This act is an
urgency measure necessary -for the immediate
preservation of the public peace, health or safety
within the meaning of Article [V of the Constitution,
and shall go into immediate effect, The facts
constituting such necessity are: Continuously since
the adoption of the 'welfare exemption' it has been
understood by the administrators of the law, as well
as by the public generally, that it was the purpose and

- the intent .of Legislature in the adoption of

subdivision [a](3) of Section 214 of the Revenue and
Taxation Code to disgualify for tax exemption aeny -
property of a tax exempt organization which was not
used for the actual operation of the exempt activity,
but that such orgenization could rightfully use the
income from the property devoted to the exempt
activity for the purposes of debt retirement,
expansion of plant and facilities or reserve for
operating contingencies without losing the tax
exempt status of its property.

“Recently, doubt has been cast upon the foregoing
interpretation by a decision of the State Supreme-
Court involving the tax exemption of a hospital. This
decision was broad in its application and has caused
the postponement or actual abandonment of plans for
urgently needed hospital construction and expansion
at a time when there are insufficient hospital facilities
in this State to properly care for the heaith needs of
its citizens, and virtually no surplus facilities for use
in case of serious epidemic or disaster. This
Legislature bas recognized that in addition to gifis
and bequests the traditional method for the financing
of the expansion and construction of voluntary
religious and community nonprofit hospital facilities
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is through the use of receipts from the actual
operating facilities. In its decision the Supreme Court
indicated that this was & matter’ for ‘legislative
¢clarification. *223

"It has never been the intention of thé” Legislature .

that the property of nonprofit religious, hospital or
charitable organizations otherwise qualifying for the
welfare exemption should be denied exemption if the
income from the actual operation of the property for
the exempt activity be devoted to the purposes of
debt retirement, expansion of plant and facilities or
reserve for opersting contingencies, it having been
the intent of the Legislature in adopting subsection
" [8](3) of Section 214 tc deny exemption to property
not uged for exempt purposes even though the
income from the property was used to support an
exempt activity,

"Therefore, in order to clarify the legislative intent
and to remove any doubt with respect to the status of

property ectually used for exempt purposes, it is -

necessary to amend subdivision [a}(3) of Section 214
of the Revenue and Taxation Code. It is essentia] that

this be done at the earliest possible moment to avoid -

further delays in the construction and é)'cpansion of
needed hospital facilities." (Stats. 1953, ch. 730, § 4,
pp. 1995-1996.)

About three months after this urgency clause and
amendment to subdivision (a)(3) were proposed in
A.B. 1023, AB. 1023 was amended to include the
proviso in subdivision (a)(1) at issue here. (Stats.
1953, ch. 730, § 1, p. 1994)) Thereafter, A.B. 1023-
with the urgency clause‘and the noted changes to
subdivisions {a)(1) and (a)(3)-was enacted into law.
(Stats. 1953, ch. 730, § 1, pp.'1994-1996.)

In the urgency cleuse, the Legislature expressly
stated its intent that a gection 214 ocrganization
“eould rightfully use the income from the property
devoted to the exempt activity for the purposes of
debt retirernent, expansion of plant and facilities or
reserve for operating contingencies without losing the
tax exempt status of its property," and that "[i]t has
never been the intention of the Legislature that the
property of nonprofit ... hospital ... organizations
otherwise qualifying for the welfare exemption
should be denied exemption if the-income from the
actual operation of the property for the exempt
actmry be devoted to the purposes of debt retirement,

expansion of plant and facilities or reserve for’

operating contingencies,
4, pp. 1995-1996.)

.." (Stats. 1953, ch. 730, §
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Where the Legislature has expressly declared its
intent, we must accept that declaration. (Typrone v.
Keliey, supra, 9 Cal.3d at p. 11; see California Assn.
of Psychology Providers v. Rank supra. 51 Cal.3d at
p. 15.) Pursuant to the legislative expression here,

* there is no limitation on eamed revenue that

automatically disqualifies a nonprofit hospital from
obtaining the welfare exemption; the concern is
whether that revenue is devoted to furthering the
*224 exempt purpose by retiring debt, expanding
facilities or saving for contingencies. [FN3]

FN3 This is not to say that a donprofit
hospital can eam any amount above 10
percent and still qualify for the welfare
exemption. The hospital must show that
indeed it is not orgenized or opérated for
profit and that it meets all of the other
conditions in section 214. One of these other

- conditions, section 214 now
mandates in pertinent part that the "property
{be] used for the actual operation of the
exempt activity, and .. not exceed an
amoun! of property reasonably necéssary to
the accomplishment of the exemp! purpose."
(Italics added.)

It is true that the urgency clause contzining the
Legislature's expresséd intent was made a part of
AB. 1023 before the proviso in gection 214(aY¥1)
was added to that bill,‘and that the clause refers to
section 214(a)(3). Repardless of timing, however,
both the section 214(a)(1) proviso and the urgency
clause were enacted into Jaw as part of A.B. 1023.
(Stats. 1953, ch, 730, § § 1, 4, pp. 1995-1996.) More
importantly, the urgency clause focuses on the issues
of tax exemptions for kospitals, the urgent need for
hospital construction and expension, and the ways of
finencing that construction and expansion for
nonprofit hospitals. It is in this context-a context
fundamentally implicated by a hospital earning above
the 10 percent figure in section 214(a)(1)-that the
Legislature declares “[i]t bas never been the intention
of the Legislature that the property of nomprofit ...
bospital ... organizations ctherwise qualifying for the
welfare exemption should be denied exemption if the
income from the actual operation of the property for
the exempt activity be devoted to the purposes of-
debt retirement, expansion of plant and facilities or
reserve for operafing contingencies, ..." (Stats. 1953,
ch. 730, § 4, p. 1996.) In a related vein, the reference
in the urgency cleuse to section 214(a)(3) concerns
the issue of how the use of income from exempted
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property affects welfare exemption chglblhty, this
issue is 8130 fundameutally unphcated in the context
of a nonprofit hospital earning a surplus revenue
greater thap ‘perccnt

County contends the section 214 (a)(1) proviso is
rendered mcanmglcss if interpreted to allow &
nonprofit hosp1ta1
welfaré exemption; under such an interpretation,
County maintains, it makes no difference whether a
nonprofit hospital earns below or above the 10
percent figuré-the éxemption can be claimed in either
instance.

We think the 10 percent figure in section 214(a)(1} is
meaningful even if nonprofit hospitals that earn over
that figure can still qualify for the welfare exemption.
The 10 percent figure provides & clear guideling by
which nonprofit hospitals can engsge in sound
financial” practices to firther the exempt activity
without jeopardizing  their tax exempt status,
assuming they otherwise qualify for the welfare
exemption. The proviso in *225section 214(a}(1)
recognizes the complex financial and functional
realities of the modern hospital operation,  an’
operation that often requires deliberately designed
surplus revenues to ensure adequate levels of service
and resources. (Ses Suwer Hospital v. City of
Sucramento, supra, 39 Cal.2d at pp. 36, 39- 40 see
elso St._Froncis Hosp. v. City & County of S. F.
{1955) 137 Cal.App.2d 321, 323326 [290 P.2d 275];
Cedars of Lebanon Hosp. v. County of L. A. {1950

35 Cal.2d 729, 735- 736 [22] P.2d 31, 15 A.L.R2d
104513

The modéin hospital is an extremely complex entity-
essentially, it is & minicity. (See Cedars of Lebanon
Hosp. v. County of L. A.,_supra, 35 Cal.2d at pp. 735-
- 745) A modern hospital generates significant
revenue but spends considerable amounts for labor,
equipment, .facilities and capital. outlay, large and
complex annual budgets are commonplace in this
scmng (See St. Francis Hosp. v. City & County of S.

supra, 137 Cal.App.2d at p. 325.) And in this
setting,_ a surplus might be accidental rather than
designed; or a particular surplus might be- designed
but the fate of fortuity intervenes and the budget
forecasters have sleepless nights. (Jbid.)

Recell, section 214 was amended in_ light of the
Sutter Hospital court's request for legislative
intervention after the court acknowledged that its
holding made it difficult for modern hospitals to
operate in a financially sound manner to reduce
indebtedness and expand their facilities. In that case,

that earns more than 10 percent the .
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the nonprofit hospital purposely eamed surplus
revenue to retire its debt and expand its facilities, (39
Cal2d at pp. 36, 40.) Accordingly, § 214(a)1)
provides a clear guideline by which nonprofit
hospitals can deliberately design surphus revenues
and not risk losing their tax exempt status (provided
the other.conditions of section 214 are satisfied and
the revenues are used for proper purposes).

The very complexity just described and recognized
in the cited cases runs counter to an interpretation
that an earned surplus revenue above 10 percent
automatically quuahﬁes a nonprofit hospita! from
the welfare exemption. To say, as County does with
its interpretation of auiomatic ineligibility, that a
nonprofit hospital which earned 10 percent is eligible
for the exemption while the nonprofit hospital which
earned 10.01 percent is quromatically excluded from
it, is to say that these complex realities are irrelevant,

Rather, the nonprofit hospital earning over 10
percent is outside the clear guideline offered by
section 214(a)(1) and thereby subject to an increased
scrutiny by tax authorities and an increased burden in -
showing it is not organized or operated for profit.
Such a nonprofit hospital is no longer "deemed” to
meet thé condition of section 214(a)(1). In sbort, the
proviso of *226 gection 214(a}(]} provxdes no
-protection for the nonprofit hospital earmng over 10
percent; that hospitaj must prove it is not organized
or operated for profit under the general rule of section
14(&){1) Contrary to Countys argument,. therefore,
the section _214(a)(1) 10 percent proviso is
meaningful even if not construed as a point of
automatic disqualification.

County also relies on & 1954 opinion of the Attorney
General and 2 1967 opinion from.the First District.
The Attorney General's opinion considered whether
the 1953, amendments to subdivisions (a)(1) and
(8)(3) of section 214 were valid and effective-in a
general  sense. (Welfare  Exemptions, 23
Ops.Cal.Atty.Gen. 136 (15954).) In passing, the
Attorney General noted that "[t]he Legislature might
well determine that hospitals as distinguished from
other organizations entitled to the welfare exerption
usually operate on a  schedule of rates more
comparable to a schedule of rates by a8 commercial
organization and therefore their net earnings should
be regtricted in order for them to have the benefit of
the welfare exemption (see Sutter Hospital case PP
39-40)." (/4. at p. 139.) The First Digtrict opinion-San
Francisco Boys' Club, Ine. v. County of Mendocino
1967) 254 Cal.App.2d 548 [62 CalRptr. 294]-

involved profitmaking. logging operations on land
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owned by and used for & nonprofit, charitable club
for boys. Referring to the section 214(a)(1) proviso at
issue here, the court noted that “the Legislature
amended section 214 to pernmit nonprofit hospitals to
have excess operating revenues in a sum equivalent
to 10 percent of operating expenses." (254
Cal.App.2d at p. 557.)

Against the Attorney General's passing reference of
1954 end the First District's dicta of 1967 stands an
Attorney General opinion from 1988 on the identical
issue in this case. (Pelfare Exemption Qualification,
71 Ops.Cal. Atty.Gen. 106 (1988).) In fact, it was
County that requested this 1988 opinion. In that
opinion, the Attorney General concluded that "[a]
non-profit hospital which had eamed surplus revenue
in excess of ten percent during the preceding fiscal
vear might still qualify for the 'welfare exemption'
from taxation under section 214 of the Revenue and
Taxation Code." (/d. at p. 107.) Although it was not
used as pivotal support, the 1954 Attorney General
opinion was cited twice in the 1988 opinion. {/d. at p.
112.) [FN4]

FN4 County sisc relies on cryptic passages
in certain letters written in 1953 to then
Governor Earl Warren. These letters were
from the attorney for the California Hospital
Asgsociation, which sponsored A.B. 1023,
and from the Attorney General. In deciding
whether to sign AB. 1023 amending
subdivisions (a)(1) and (e)}(3), Govemor
Warren requested the views of these two
entities. These unpublished and informal
expressions ta the Governor-especially the
letter from the hospital association attorney-
are not the type of extrinsic aids that courts
can  meaningfully use in discerning
legislative intent. (See 58 CalJur.3d
Statutes, § § 160-172, pp. 558-582.)

The First District's opinion in Ser Francisco Boys'
Club concerned an issue relating to a charitable social
organization rather than & hospital. For *227 that
reason, the ansiysis there is not germane to the
hospital-specific provision before us. (6, 1d)
Although opinions of the Attorney General, while not
binding, are entitled to great weight (Napg Valley
Ecdlucators' Assn_v. Napa Valley Unified School Dist,
{(1987) 194 Cal. App.3d 243, 251 {239 Cal.Rptr. 395];
Henderson v._ _Board of Education (1978) 78
Cal.Apo.3d 875, 883 [144 CalRptr. 5681), it is
unclear bow to apply this principle to the two
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published Attorney General opinions noted above.
This principle applies because the Legislature is
presumed to know of the Attorney General's formal
interpretation of the statute. (/bid.) But the two
Attorney General opinions seem to be at odds. And
while the 1954 opinion is a contemporaneous
construction of long duration, the 1988 opinion
involves the identical issue in this case and the
Legislature amended section 214()(1)
nonsubstantively about one and cne- half years after
the 1988 opinion was published. (Welfare Exemption
Qualification, supra, 71 Ops.Cal Atty.Gen. 106;
Stats. 1989, ch. 1292, § 1.) So we return, as we must,
to the words used by the Legislature in the statute and
in the urgency clause's declaration of intent,

That return also provides the answer to County's
final argument. County argues that its interpretation
of the 10 percent figure in section 214 as a point of
automatic ineligibility is supported by the language in
section 214(a)(1) that qualifies the terms "operating
revenues" and “operating expenses." Under section
214(a)(1), gifts, endowments and grants-in-aid are
excluded from "operating revenues" while
depreciation based on cost of replacement and
amortization of, and interest on, indebtedness are
included in "operating expenses." Basically, County
argues that the Legislature has provided certain
financial advantages for facility improvement, debt
retirement and nonoperating revenues in section
214(a)(1), thereby intending to place 2 cap on what
nonprofit hospitals can earn for welfare exemption -
eligibility.

The problem with this argument is that it is difficult
to define automatic ineligibility in a more roundabout
way than that suggested by County's interpretation, If
the section 214(a¥1) proviso accounts favorably to
nonprofit hospitals for all of the uses of net earnings
that do not defeat welfare exemption eligibility, why
did the Legislature include that double negative? In
such a situation, the proviso would be tailor-made for
dispensing with the double nepative because the
statute has the sound financial management practices
and the allowed uses for net earnings built into it. But
the section 214(a)(1) proviso, by its terms, applies
only to the nonprofit hospital whose operating
revenues have not exceeded 10 percent of operating
expenses; in that situation, the proviso deems the
nonprofit hospital in compliance with section
214(a)(1). The proviso, by its terms, does not cover
the nonprofit *228 hospital which has earned over 10
percent; in that situation, the nonprofit hospital must
show it is not organized or operated for profit. And
the Legislature stated in the urgency clause that it has
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never been the Legislature's intent "that the property
of nonprofit ... hospital ... organizations otherwise
qualifying for the welfare exemption should be
" denied exemption if the income from the actual
operation of the property: for the exempt activity be
devoted to the purposes of debt retirement, expansion
of plant and facilities or reserve for operating
contingencies ...."

" Nor does our construction of section 214(a)(1)
violate the rule of strict construction by extending the
tax exemption allowed beyond the plain meaning of
the language employed. (Peninsula Covenant Church
v. County of Sun Mateo, supra, 34 Cal.App,3d at p.
392.) If we have attempted to do anything in this
opinion, we have attempted to adhere to the plain
meaning of the language employed in section

214(a)(1).

For all of these reasons, we conclude that a nonprofit
hospital that earned surplus revenue in excess of 10
percent “duriig the relevant fiscal year can still
qualify for the "welfare exemption" from taxation
under section 214. [FN5]

FN5 Our opinion and conclusion are limited
to this single guestion of law. Accordingly,
we express no views on whether Rideout
actually was or was not organized or
‘operated for profit or whether Rideout can
obtain the welfare exemption for the specific
years in question, aside from concluding that
earnings in excess of 10 percent do not
automatically disqualify Rideout from the
‘exemption,

Disposition ‘
The judgment is affirmed. Each party to bear its own
costs on appeal.

Sparks, Acting P. J., and Nicholson, J., concurred.

A petition for a rehearing was denied August 17,
1992, %219

Cal.App.3 Dist,, 1992,

Rideout Hosp. Foundation, Inc. v. County of Yuba

END OF DOCUMENT
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ALFRED K. WEISS et al., Appellants,
v.
STATE BOARD OF EQUALIZATION etal,,
Respondents.

L. A. No. 22697.

Supreme Court of California
Apr, 28, 1953,

HEADNOTES .

(1) Intoxicating Liquors § 5.4--Licenses--Discretion
of Board.

In exercising power which State Board of
Equalization has under Const, art, XX, § 22, to
deny, in its discretion, "any specific liquor license if
it shall determine for good cause that the granting ...
of such license would be contrary to public welfare or
morals," the board performs a quasi judicial finction
similar to local administrative agencies.

See Cal.Jur.2d, Alcoholic Beverages, § 25 et seq;
Am.Jur., Intoxicating Liguors, § 121.

(2) Licenses § 32--Application.
Under approprinte circumstances, the same rules

apply to determination of an application for a license
as those for its revocation.

(3) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

The discretion of the State Board of Bqualization to
deny or revoke a liquor license is not absolute but
must be exercised in accordance with the law, and the
provision that it may revoke or deny a license "for
good cause" necessarily implies that its decision
should be based on sufficient evidence and that it
should not act arbitrarily in determining what is
contrary 10 public welfare or morals.

(4) Intoxicating Liguors § 9.4-—Licenses--Discretion
of Board. :

3While the State Board of Equalization may refuse
en on-sale liquor license if the premises are in the
immediate vicinity of a school (Alcoholic Beverage
Control Act, § 13), the absence of such 2 provision
or regulation by the board as to off-sale licenses does
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not preclude it from making proximity of the
premises to a school *773 an edequate basis for
denying an off-sale license as being inimical to
public morals and welfare.

(5) Intoxicating Liquors § 9.4--Licenses--Discretion

of Board.

It is not unreasonable for the State Board of

Equalization to decide that public welfare and morals

would be jeopardized by the granting of an off-sale

liquor license within 80 feet of some of the buildings -
on & school ground.

(6) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board. s

Denial of an application for an off-sale license to sell
beer and wine at a store conducting & grocery and
delicatessen business across the strest from high
school prounds is not arbitrary because there are
other liquor licenses operating in the vicinity of the
school, where all of them, except a drugstore, are at
such a distance from the school that it cannot be sdid
the board acted arbitrerily, and where, in any event,
the mere: fact that the board maey have erroneously
granted licenses to be used near the school in the past
does not make it mandatory for the board to continue
its error and grant any subsequent application.

(D) Intoxicating Liquors § 9.4—Licenses--Discretion
of Board.

Denial of an application for an off-sale license to sell
beer and wine at a store across the street. from high
school grounds is not arbitrary because the
neighborhood is predominantly Jewish and applicants
intend to ‘sell wine to customers of the Jewish faith
for sacramental purposes, especially where there. is
no showing that wine for this purpose could not be
conveniently obtained elsewhere,

SUMMARY.

APPEAL from e judgment of the Superior Court of
Los Angeles County. Frank G. Swain, Judge.
Affirmed.

Proceeding in mandamus to compel State Board of

Equalization to issue an off-sale liquor license.
Judgment denying writ affivmed.

COUNSEL
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Riedman & Silverberg and Milton H. Silverberg for
Appellants. AR

Edmund G. Brown, Attorney Géﬁ;:ral, and Howard
5. Goldin,
Respondents,

CARTER, J,

Plaintiffs brought meandamus pfoceedings in the
superior court to review the refusal of defendant,
State Board of Equalization, to issue them an off-
sale beer and wine license at their premises and to
compel the issuance of such a license. The court gave
judgment for the board and plaintiffs appeal, *774

Plaintiffs filed their application with the board for an

off-sale beer and wine license {a license to sell those
beverages to be consumed elsewhere than on the
premiises) at their premises where they conducted a
grocery and delicatessen business. After & hearing the
board denied the application on the grounds that the
issuance of the license would be contrary to the
"public welfare and.morals" because of the proximity
of the premises to a school.

According fo the evidence before the board, the area
concerned is'in Los Angeles, The school is located in
the "block bordered on the south by Rosewood
Avenue, on the west by Fairfax Avenue, and on the
north by Melrose Avenue-an 80-foot street running
east and west parallel to Rosewood and a block north
therefrom. The school grounds are enclosed by a
fence, the gates of which are kept locked most of the
time. Plaintiffs' premises for which the license is
sought are west across Fairfax, an 80-foot street, and
on the corer of Fairfax and Rosewood. The area on
the west side of Fairfax, both north and south from
Rosewood, and on the east side of Fairfax south from
Rosewood, is a business district. The balance of the
area in the vicinity i§ residential. The school is a high
school. The portion along Rosewood is an athletic
field with the exception of buildings on the corner of
Fairfax and Rosewood across Feirfax from plaintiffs'
premises. Those buildings are used for R.Q.T.C. The
main buildings of the school are on Fairfax south of
Melrose, There are pates along the Fairfax and
Rosewood sides of the school but they are kept
locked most of the time. There are other premises in
the vicinity having liquor licenses. There are five on
the west side of Fairfax in the block socuth of
Rosewood and one on the east side of Fairfax about
three-fourths of a block south of Rosewood. North
across Melrose and at the corner of Melrose and

Deputy Attorney General, for.
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Fairfax is a drugstore which has an off-sale License.
That place is 80 feet from the northwest corner of the
school property as Melrose is 80 feet wide and
plaintiffs' premises are 80 feet from the southwest
comer of the school property. It does not eppear
when any of the licenses were issued, with reference
to the existence of the school or otherwise. Nor does
it appear what the distance is between the licensed
drugstore and any schoo! buildings as distinguished
from school grounds. The licenses on Fairfax Avenue
are all farther away from the school than plaintiffs’
premises. :

Plaintiffs contend that the action of the board in
denying them a license is arbitrary and unreasonable
and they particularly *775 point to the other licenses

now outstanding on premises &s near as or not much
farther from the school.

The board has the power "in its discretion, to deny ...
any specific liquor license if it shall determine for
good cause that the granting ... of such license would
be contrary to public welfare or morals." (Cal, Const.,
art. XX, § 22) (1) In exercising that power it
performs a quasi judicial function similar to local
administrative agencies. (Covert v. Sigte Board of
Equolization. 29 Cal2d 125 [173 P2d_545);
Revnolds v. State Board of Equalization_ 29 Cal.2d
137 [173 P.2d 551, 174 P.2d 4); Stowrien v. Reiliy, 37
Cal2d 713 [234 P.2d 9691.) (2) Under appropriate

" circumstances, such as we have here, the same rules

apply to the determination of an application for a
license as those for the revocation of a licemse.
(Fascination, Inc. v. Hoover, 39 Calld 260 [246
P.2d 656]; Alcoholic Beverage Control Act, § 39;

~ Stats. 1935, p. 1123, as amended.) (3) In making its

decision "The board's discretion ... however, is not
absolute but must be exercised in accordance with the
law, and the provision that it may revoke [or deny] a
license 'for good ceuse' necessarily implies that its
decisions should be based on sufficient evidence and
that it should not act arbitrarily in determining what
is contrary to public welfare or morals." (Stoumen v.
Reilly, supra, 37 Cal.2d 713, 717.)

(4) Applying those tules to this case, it is pertinent to
observe that while the board may refuse an on-sale
license if the premises are in the immediate vicinity
of a school (Alcoholic Beverage Control Act, supra,
§ 13) there is no such provision or regulation by the
board as to off-sale licenses. Nevertheless, proximity
of the licensed premises to a school may supply an
adequate basis for denial of a license as being
inimica! to public morals and welfare. (See Aitadena
Community Church v, Stgte Board of Egualization,
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105 Cal.App.2d 99 [240 P.2d 322); State v. Citv of
Racine, 220 Wis, 490 [264 N.W. 4901: Ex parie

Veiasco, (Tex.Civ.App.) 225 8.W. 2d 921; Harrison
v. People, 222 111 150 [78 N.E. 52].)

The question is, therefore, whether the board acted
‘arbitrarily in denying the application for the license
on the ground of the proximity of the premises to the -
school. No question is raised as to the personal
qualifications of the applicants. (5) We cannot say,
however, that it was unreasonable for the board to
decide that public welfare and morals would be
jeopardized by the pranting of an off-szle license at
premises *776  within 80 feet of some of the
buildings on a school ground. As has been seen, a
liquor license may be refused when the premises,
where it is'to be used, are in the vicinity of a school.
While there may not be as much probability that an
off-sale license in such a place would be as
detrimental as en on-sale license, yet we believe a
reasonable person could conclude that the sale of any
liqguor on such premises would adversely affect the
public welfare and morals.

(6) Plaintiffs argue, however, .that assuming the
foregoing is true, the acticn of the board was
arbitrary because "there are other liquor licensees
operating in the vicinity of the school. All of them,
except the drugstore at the northeast corner of Fairfax
and Melrose, are at such a distance from the school
that we cannot say the board aected arbitrarily. It
should be noted also that as to the drugstore, while it
is within B0 feet of a corner of the school grounds, it
does not appear whether there were any buildings
near that corner, and as to all of the licensees, it does
not appear when those licenses were granted with
reference to the establishment of the school.

Aside from these factors, plaintiffs' argument comes
down to the contention that because the board may
have erroneously granted licenses to be used near the
schoal in the past it must continue.its error and grant
plaintiffs’. application. That problem has been
discussed: "Not conly does due process permit
omission of reasoned administrative opinions but it
probably also permits substantial deviation from the
principle of stare decisis, Like courts, agencies may
overrule prior decisions or practices and may initiate
new policy or law through adjudication. Perhaps the
best authority for this observation is FCC v, WOKO
[329 U.8. 223 (67 S.Ct. 213, 9 L.Ed 204).] The
Commission denied renewal of a broadcasting license
because of misrepresentations made by the licensee
concerning ownership of its capital stock. Before the
reviewing courts one of the principal arguments was

Page 3

that comparable deceptions by other licensees had not
been dealt with so severely. A unanimous Supreme
Court easily rejected this argument; 'The mild
measures to others and the apparently unannounced
change of policy are considerations appropriate for
the Commission in determining whether its action in
this case is too drastic, but we cennot say that the
Commission is bound by anything that appears before
us to deal with all cases at all times as it has dealt
with some that seem comparable,’ *777 In rejecting a
similar argument that the SEC without warning had
changed its policy so as to treat the complainant
differently from others .in similar circumstances,
Judge Wyzanski said: 'Flexibility was not the least of
the objectives sought by Congress in selecting
administrative rather than judicial determination of

the problems of security regulation. The
administrater is expected to treat experience not as a
juiler but as a teacher.’ Chief Justice Vinson, speaking .
for a Court of Appeals, once declared: 'In the jnstant
case, it seems to us there has been a departure from
the policy of the Commission expressed in the
decided cases, but this is not & contrelling factor upon
the Commission,' Other similar authority is rather
abundant. Possibly the outstanding decision the other

way, unless the dissenting opinion in the second

Chenery case is regarded as euthority, is NLRB y.

Mall Tool Co. [119 F.2d 700.] The Board in ordering -
back pay for employees wrongfully discharged had in
the court's opinion departed from its usual rule of
ordering back pay only from time of filing charges,

when filing of charpes is' unreasonably delayed and

no mitigating circumstances are shown. The Court,

assuming unto itself the Boerd's power to find facts,

said: 'We find in the record no mitigating
circumstances justifying the delay.' Then it modified
the order on the ground that ‘'Consistency in
administrative rulings is essential, for to adopt
different standards for similar situations is to act
arbitrarily.' From the standpoint of an ideal system,

one can hardly disagree with the court's remark. But
from the standpoint of a workable system, perhaps
the courts should not impose upon the agencies
standards of consistency of action which the courts
themselves customarily violate. Probably deliberate
change in or deviation from established
administrative policy should be permitted so long as
the action is not arbitrary or unreasonable. This ig the
view of most courts." (Davis, Administrative Law, §
168; see also Parker, Administrative Law, pp. 250-
253; 73 C.J.8., Public Administrative Bodies and
Procedure,.§ 148; California Emp. Com. v. Black- .
Foxe M. inst, 43 Cal.App.2d Supp. 868 [110 P.2d
7261.) Here the board was not acting arbitrarily if it
did change its position because it may have
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concluded that another license would be too maﬁy in
the vicinity of the school.

(7) The contention is also advanced that the
neighborhood is predominantly Jewish and plaintiffs
intend to sell wine to customers of the Jewish faith
for sacramental purposes. We fail to see how that has
any bearing on the issue. The wine *778 to be sold is
an intoxicating beverage, the sale of which requires a
license under the law. Furthermore, it cannot be said
that wine for this purpose could not be conveniently

“cbtained elsewhere.

The judgment is affirmed,
Gibson, C. I, Shehk, J., Edmonds, J., Traynor, J,,
Schauer, J., and Spence, J., concurred.

Appellants' petition for a rehearing was denied May
21, 1953,

Cal., 1953,
Weiss v. State Bd. of Equalization

END OF DOCUMENT
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WHITCOMB HOTEL, INC. (a Corporatmn) etal,
Petitioners,
v,
CALIFORNIA EMPLOYMENT COMMISSION et
al., Respondents; FERNANDO R. NIDOY et al,,
Interveners and Respondents.

S. F. No. 16854.

Supreme Court of California
Aug, 18, 1944,

HEADNOTES

(1) Statutes § 180({2)--Construction--Executive or
Departmental Construction.
The construction of a statute by the officials charged

with its administration must be given great weight,

for their substantially contemporaneous expressions
of opinion are highly relevant and material evidence
of the probable general understanding of the times
and of the opinions of men who probably were active
in dra&mg the statute,

See 23 Cal.Jur. 776; 15 Am.Jur. 309,

(2) Statutes § 180(2)-—Construct10n—-Executwe or
Departmental Construction.

An administrative officer may not make a rule or
regulation that alters .or enlarges the terms of a
legislative enactment.

{3) Statutes § 180(2)-—C0nstrucuon-4Executwe or
Departmenta] Construction,

An erroneous administrative construction does not
govern the interpretetion of a statute, even though the
statute is subsequently reenacted without change.

(4) Unemployment Rehef--Dlsquahﬁcanou-Reﬁlsal

to Accept Suitable Employment.

The disqualification imposed on a clau‘nant by .

Unemployment Insurance Act, § 56(b) (Stats. 1935,
ch. 352, as amended; Deering's Gen. Laws, 1937, Act
8780d), for refusing without good cause to accept
suitable employment when offered to him, or failing
to apply for such employment when notified by the
district public employment office, is an absolute
disqualification that necessarily extends throughout
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the period of his unemployment entailed by his
refusel to accept suitable employment, and is
terminated only by his subsequent employment.
See 11 CalJur. Ten-year Supp. (Pocket Part)
"Unemployment Reserves and Social Security."

(5) Unemployment Relief--Disqualification--Refusal
to Accept Suitable Employment.

One who refuses suitable employment without good
cause i§ mot involuntarily unemployed through no
fault of his own. He has no claim to benefits either at
the time of his refusal or at any subsequent time until
he again brings himself within the Unemploymeit
Insurance Act. *754

(&) Uncmployment R.ehef--Dlsquahﬁcanon--Refusal
to Accept Suitable Employment.

Employment Commission Rule 56.1, which attempts
to create-a limitation es to the time & person may be
disqualified for refusing to accept- suitable
employment, conflicts with Unemployment Insurance
Act, § 56(b) andis void.

(7) Unemployment Rehef--Powers of Employment
Comrmssmn--Adoptxon of Rules. -

The power given the Employment Commission by
the Unemployment Insurance Act, § 90, to adopt
rules end ‘regulations is not a grant of- legislative
power, and in promulgating such rules the
commission niay not alter or amend the statute or
enlarge or unpaxr its scope.-

(8) Unemploymant Relief--Remedies of Employeru
Mandamus:

Inasmuch- as the Unemployment Insurance Act, §
67, provides that in certain cases payment of benefits
shall be made irrespective of a subsequent appeal, the
fact that such payment has been made does not
deprive an employer of the issuance of a writ of
mandamus to compel the vacation of an award of
benefits when he is entitled to such relief.

SUMMARY

PROCEEDING in mandamus to compel the
California Employment Commission to vacate an
award of unemployment benefits and to refrain from
charging petitioners' accounts w1th benefits' paid.
Writ granted.
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collective bargaining contract in effect between the
hotels and the unions, offers of employment could be

. made only through the union.
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Curiae on behalf of Respondents.

TRAYNOR, J.

In this proceeding the operators of the Whitcomb
Hotel and of the St. Francis Hotel in San Francisco
seel g writ of mandamus to compel the California
Employment Cemmission- to set aside its order
granting unemployment insurance benefits to two.of
their former employeces, Fermmando R. Nidoy and
Betty Anderson, corespondents in this action, and to
restrain the commission from charging petitioners'
accounts with benefits paid pursuant to *755 that
order. Nidoy had been-employed as & dishwasher at
the Whitcomb Hotel, and Betty Anderson as a maid
. at the St. Francis Hotel. Both lost their employment
but were subsequently offered reemployment in their
usual occupations at the Whitcomb Hotel: These
offers were meade through the district public
employment office and were in keeping with & policy.
adopted by the members of the Hotsl Employers'
Association of San Francisco, to which this hotel
belonged, of offering available work to any former
employees who recently lost their work in the

member bhotels. The object of this policy was to -

stabilize employment, improve working conditions,
" and minimize the members' unemployment insurance
contributions. Both claimants refused to accept the
proffered employment, whereupon the claims deputy
of the commission ruled that they were disqualified
for benefits under section 56(b) of the California
Unemployment Insurance Act (Stats. 1935, ch. 352,
as amended; Deering's Gen. Laws, 1937, Act 87804d),
on the ground that they had refused to accept offers
of suitable employment, but limited. their
dxsquahﬁcatmn to four weeks in accord with the
commission’s Rule 56.1. These decisions were

affirmed by the Appeals Bureau of the commission.-

. The commission, -however, reversed the rulings and
awarded claimants benefits for the full period of
unemployment on the ground that under the

In its return to the writ, the commission concedes
that it misinterpreted the collective bargaining
contract, that the agreement did not require all offers
of employment to be made through the union, and
that the claimants are therefore subject to
disqualificetion for refusing an offer of suitable
eraployment without good cause. It alleges, however,
that the maximum penalty for such refusal under the
provisions of Rule 56.1, then in effect, was a four-
week disqualification, and contends that it has.on its
own motion removed all charges against the
employers for such period.

The sole issue on the merits’ of the case involves the
validity of Rule 56.1, which limits to a specific
period the disqualification imposed by section 56(b)
of the act. Section 56 of the act, under which the
claimants herein were admittedly disqualified, *756
provides that: "An individual is -not eligible for
benefits for unemployment, end no such benefit shall :
be payable to him under any of the following
conditions: .. (b) If without good cause he has
refused to accept suitable employment when offered
to him; or failed to apply for suitable employment
when notified -by the District Public Bmployment
Office." Rule 56.1, as adopted by the commission and
in effect at the time here in question, restated the
statute and ‘in addition provided that: "In pursuance of
its authority to promulgate rules and, reguiations for
the administration of the Act, the Commission hereby
provides that an individual shall be disqualified from
receiving benefits if it finds that he has failed or
refused, “without good cause, either to apply for
available, suitable work when so directed by a public
employment office of the Department of
Employment or to accept suitable work when offered
by any employing unit or by any public employment
office of said Department. Such disqualification shall
continue for the week in which such failure or refusal
occurred, and for not more than three weeks which
immediately follow such week as determined by the
Commission according to the circumstances in each
case," The validity of this rule depends upon whether
the commission was empowered to adopt it, and if so,
whether the rule is reasonable. ,

The commission contends that in adopting Ruls 56.1
it exercised the power given it by section 90 of the
act to adopt "rules and regulations which to it 'seem
necessary and suitable to carry out the provisions of
this act" (2 Deering's Gen. Laws, 1937, Act 8780d, §
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90(a)). In its view section 56(b) is ambiguous
because it fails to speclfy g .definite period of
dxsqunhf catlon The comrmssmn contends that 1
the act and that its construction of. the section should
“be given great weight by the courl It contends that in
any event its interpretation of the act as embodied in
Rule 56.1 received the appm\(e_ll__pf_ the Legislature in
1939 by the reenactment of.section 56(b) without
change after Rule 56.1 was already in effect.

(1) The construction of a statute by the officials
charged with its. administration must be given great
weight, for their “substantially contemporaneous
expressions of opinion are *757 highly relevant and
materin]l  evidence of the probable general
understanding of the times and of the opinions of
men who probably were active in the drafting of the
statute." (White v. Winchester Country Club, 315
U.S 32 4] [62.5.Ct. 425 86 L.Ed. 619]; Fawcus
Machine Co_v._United States, 282 U.8, 375, 378 [51
S.Ct. 144, 75 L.Ed, 397]; Riley v. Thompson, 193
Cal. 773, 778 [227 P. 772], County of Los Angeles v,
Frishie, 19 Cal2d 634, 643 [122 P.2d 5261, County
of Los Angeles v. Superior Court, 17 Cal.2d 707, 712
112 P.2d 10): see, Guiswold, 4 Summary of the
Regulations Problem, 54 Harv.L.Rev. 398, 405; 27
Cal.L.Rev. 578 23 CalJur. 776) When an
administrative interpretation is of long standing and
has remained uniform, it is likely that numerous
transactions have been entered into in reliance
thereon, and it could.be invalidated only at the cost of
major- readjustments and extensive litigation,
(Helvering v. Griffiths, 318 U.S. 371.-403 [63 S.Ct.
636, 87 L.Ed. 843); United Stales v. Hilfi, 120 1.8,
169, 182 [7 3.Ct. 510, 30 L.Ed. 627]; see County g
Los Angeles v. Superior Court, 17 Cal.2d 707, 712
(112 P2d 101; Howt v. Board of Civil Service
Commissioners, 21 Cal.2d 399, 402 [132 P.2d 804].)
Whatever the force of administrative construction,
liowever, final respensibility for the interpretation of
the law rests with the courts. "At most administrative
practice is a weight in the scale, to be considered but
not to be inevitably followed. ... While we are of
course bound to weigh seriously such rulings, they
are never conclusive." (F._W. Woolworth Co. v
tnited States, 91 F2d 973, 976) (2) An
administrative officer may not make a rule or
regulation that alters or enlarges the terms of a
legislative  enactment.  {(California _ Drive-In
Restanrant Assn, v. Clark, 22 Cal.2d 287, 294 {140
P.2d 657, 147 A.L.R. 1028); Bodinson Mfg. Co. v.
Californiq E&mpiovment Com., 17 Cal2d 321, .326

(109 _P.2d 935); Boone v. Kingsbury 206 Cal. 148,
161 [273 P, 797]; Bank of italy v. Johnson, 200 Cal.

" Page 3

1,21 [25]1 P. 784); Hodge v. McCall, 185 Cal. 330,
334 [197 P. 86); Manhattan General Equipment Co.
v. Commissioner of Int. Rev., 207 U.S. 129 [36 S.Ct.
397 80 L.BEd. 528); Montgomery v. Board of
Adminisiration,_ 34 Cal.App.2d 514, 521 (93 P.2d
1046; 24 A.L.R. 610].) (3) Moreover, an erroneous
administrative construction does not govem the
interpretation of a statute, even though the statute is

subsequently reenacted *758  without change.
(Biddle v, Commissioner of Internal Revenue 302

. US, 8§73 582 {58 ScCt 379, 82 L Ed 431];

Houghton v. Payne, 194 U.S, 88 [24 S.Ct. 530, 48

L.Ed. 888]; fselin v. United States, 270 1.5 245, 251

[46 S.Ct. 248, 70 L.Ed. 566); Louisville & N. R. Co.

v, United States, 282 U.8, 740, 757 [51 8.Ct. 297, 75

L.Ed, 6721, F. W._Woolwarth Co. v. United States, 91

F.2d 973, 976; Facific Grevhound Lines v, Johnson,

54 Cal.App.2d 297, 303 [129 P.2d 32]; see Helvering
v, Wilshire Qif Co, 308 U.S. 90, 100 {60 S.Ct. 18, 84 .
L.Ed. 101}; Helvering v. Hallock 309 U.S. 106, 119

{60 S.Ct 444, 84 L.Ed 604, 125 A.LR. 1368];
Federal Comm. Com. v. Columbin Broadcasting
Sysrem. 311 U.8, 132, 137 [6] S.Ct 152 85 L.Ed.

871; Feller, Addendum to the Regulations Problem,

54 Harv.L.Rev, 1311, and articles there cited.)

In the present case Rule 56.1 was first adopted by
the commission in 1938. It was amended- twice to
make minor changes in language, and again in 1942
to extend the maximum period of disqualificaticn to
six weelts. The commission's construction of section
56(b) has thus been nejther uniform nor of long
standing. Moreover, the section is not ambiguous, nor
does it fail to indicate the extent of the
disqualification. (4) The disqualification imposed
upon a claimant who without good cause "has refused
to accept suitable employment when offered to him,
or failed to apply for suitable employment when
notified by the district public employment office" is
an absolute disqualification that necessarily extends
throughout the period of his unemployment entailed
by his refusal to accept suitable employment, and is
terminated only by his subsequent employment.
{Accord: 5 C.C.H. Unemployment Insurance Service
35,1006, par. 1965.04 [N.Y.App.Bd.Dec. 830-39,
5/27/39]) The Unemployment Insurance Act was
expressly intended to establish a system of
unemployment insurance to provide benefits for
"persons unemployed through no fault of their own,
and to reduce involuntary unemployment. ..." (Stats.
1939, ch. 564, § 2; Deering's Gen. Laws, 1939
Supp., Act 8780d, § 1.) The public policy of the
State as thus declared by the Legislature was
intended as a guide to the interpretation and
application of the act. (/bid.) (5) One who refuses
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suitable employment- without good cause is not

involuntarily unemployed through no fault of his

own. He has no claim to benefits either &t the time of
his réfusal or at any subsequent time until he again
brings 'himself within *759 the provisions of the
statute.- (See’ 1 C.C.H. Unemployment Insurance
Service 869, par. 1963.) Section 56(b) in excluding
absolutely from benefits those who without good
cause have demonstrated an unwillingness to work at
suitable employment stands out in conirast to other
sections of the act that impose limited
disqualifications. Thus, section 36{a) disqualifies a
person who ‘leaves his work because of a trade
dispute for the period during which he continues out
of work by reason of the fact that the trade dispute is
still in active progress in the establishment in which
he was employed; and otber sections at the time in
question disqualified for a fixed number of weeks
persons discharged for misconduct, persons who left
their work voluntarily, end those who made wilful
misstatements. (2 Deering's Gen. Laws, 1937, Act
8780(d),"§ § 56(a), 53, 58(e); see, also, Stats. 1939,
ch. 674, § 14; Deering's Gen. Laws, 1939 Supp., Act
8780d;, § 58.) Had the Legislature intended the -
disqualification .imposed by section 56(b) to be
similarly limited, it would have expressly so
provided. (6) Rule 56.1, which attempts to create
such a limitation by an administrative ruling,
conflicts with the statute and is void. (Hodge v.
MeCall, supra; Manhattan General Equipment Co, v,
Commissioner of Int. Rev. 297 U.S 129, 134 [56
S.Ct. 397, 80 L.Ed. 5281; see Bodinson Mfg, Co. v.
Californie Employment Com., 17 Cal.2d 321, 326
[109 P.2d 935].) Even if the failure to limit the

disqualification were an oversight on the part of the

Legislature, the commission would have no power to
remedy the omission. (7) The power given it to adopt
rules and regulations (§ 90) iy not & grant of
legislative power (see 40 Columb. L. Rev. 252; of.
Deering's Gen. Laws, 1939 Supp., Act 8780(d), §
58(b)) and in promulgating such rules it may not aiter
or amend the statute or enlarge or impair its scope.
(Hodge v. McCall, supra; Bank of Italy v. Johnson,
200 Cal. 1, 21 [251 P. 784); Manhattan General
Eguipment Co. v. Commissioner of Int. Rev., supra;
Koshland v. Helvering, 298 U.5, 441 [56 8.Ct. 767,
80 L.Ed. 1268, 105 A.LR. 756); Iselin v. United

States, supra.) Since the commission was without
power to adopt Rule 56.1, it is unnecessary fto
consider whether, ifigiven such power, the provisions
of the rule were reasonable,

The commission contends, however, that petitioners
are not entitled to the writ because they have failed to

exhaust *760 - their administrative remedies under

Paged.

section 41.1. This contention was decided adversely
i Matson Terminals, Inc. v. Californic Employment
Com., ante, p. 695 [151 P.2d 202]. It contends further
that since all the benefits herein involved have been
paid, the only question is whether the charges miade
to the employers' accounts should be removed, and
that since the émployers will have the opportumty to
protest these charges in other proceedings, they have
an adequate remedy and thete is therefore ng need for
the issuance of the writ in the present-‘case. The
propriety of the payment of benefits, however, is
properly challenged by an employer in proceedings
under section 67 and by a petition for a wtit of
mandamus from the determination of the commission
in such proceedings. (See Matson Terminals Inc, v,
Californic Employment Com., ante, p. 695 [151 P.2d
202]; . R. Grace & Co. v. California Employment
Com., ante, p. 720 [151 P.2d 215]) An employer's
remedy thereunder is distinct from that afforded by
section 45.10 and 41.1, end the commission may not
deprive him of.it by the expedient of paying the
benefits before the writ is obtained, (8) The statute
itself provides that in certain cases payment shall be
made irrespective of a subsequent appeal (§ 67) and
such payment does not preclude issuance of the writ.
(See Bodinson Mfg. Co. v, California Emp.Com..
supra, at pp. 330-331; Matson Terminals, Inc. v.
California Emp. Com., supra.)

Let a peremptory writ of mendamus issue ordering .
the California Employment Commiission to set aside
its order granting unemployment insurance benefits
to the corespondents, and to refrain from charging
petitioners' accounts with any benefits paid pursuant
to that award. -

Gibson, C. J., Shenk, I., Cums ], and Edmonds I,
concurred.

CARTER, I.

I concur in the conclusion reached in the majority
opinion for the reason stated -in my concurring
opinion in Mark Hopkins, Inc. v. California Emp.
Co., this day filed, ante, p. 752 [151 P.2d 233].

Schauer, 1., concurred.
Intervener's petition for a rehearing was denied

September 13, 1944, Carter, ., and Schauer,J., voted
for a rehearing. *761
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CONNIE ZIPTON et al., Petitioners,
v.
WORKERS' COMPENSATION APPEALS
BOARD, CITY OF SAN LEANDRO et al,,
Respondents,

No. A044870.

Court of Appeal, First District, Division 3, California,

Mar 14, 1990.

SUMMARY

The surviving spouse of a firefighter who died of
cancer initiated workers’ compensation proceedings,
alleging that the cancer was caused by the
firefighter's exposure to known carcinogens during
employment. Although it was conceded that the
firefighter had been exposed to known carcinogens
on the job, the workers' compensation judge ruled
that petitioner failed to establish the evidentiary
foundation necessary to trigger the statutory
presumption of industrial causation set forth in Lab.
Code, § 3212.1. The firefighter's cancer was a
metastatic  undifferentiated carcinoma, and the
primary tumor site could not be medically identified.
The Workers' Compensation Appeals Board denied
reconsideration of the decision of the workers'
compensation judge.

On the surviving spouse's petition for review, the
Court of Appeal affirmed the board's order denying
reconsideration. It held that the spouse had the
burden of establishing a reasonable link between the
cancer and the exposure to carcinogens before Lab.
Code, § 3212.1, could be applied to shift the burden
of proof to the public employer on the issue of
industrial causation, Since ell the medical evidence
established that the primary tumor site could not be
identified, other than by sheer speculation, it held that
petitioner failed to meet that burden of proof
(Opinion by Bany-Deal, Acting P. J., with Merrill
and Strankman, JJ., concurring.)

HEADNOTES

Classified to California Digest of Cfficial Reports

Page |

{1) Statutes § 21--Construction--Legislative Intent.
When a court endeavors te construe a statute, it must
ascertein the intent of the Legislature in order to
accomplish the purpose of the statute. *981

(2) Workers' Compensation § 76--Presumption of
Industrial Causation-- Purpose.

The foremost purpose of the presumptions of
industrial causation found in Lab. Code, § 3212 et
seq., is to provide additional compensation benefits to
certain public employees who provide vital and

hazardous services, by easing the burden of proof of
industrial causation.

(3) Workers' Compensation § 75--Burden of Proof--
Shifting of Burden-- Statutory Presumption of
Industrial Causation. .

The presumptions of industrial causation found in
Lab. Code. § 3212 et seq., are a reflection of public
policy, and are implemented by shifting the burden of
proof in an industrial injury case. Where proven facts
give rise t0 a presuroption under one of the statutes,
the burden of proof shifts to the party against whom
it operates, to prove the nonexistence of the presumed
fact, namely, an industrial relationship.

{4) Workers' Compensation § 76--Presumptions--
Industrial Causation--Cancer of Firefighters and
Peace Officers.

The presumption of industrial causation of cancer
suffered by firefighters and peace officers, set forth in
Lab. Code, § 3212.1, differs in application from the
other statutory presumptions of industrial causation
in Lab. Code, § 3212 et seq. Unlike the other
statutory presumptions, Lab. Code, § 3212.1,
additionally requires & showing of exposwre to a
known carcinogen as defined in published standards,
and a showing that the carcinogen is reasonably
linked to the disabling cancer, before the presumption
can be invoked,

(5) Workers' Compensation § 75--Burden of Proof--
Reasonable Link Between Cancer and Industrial
Exposure to Carcinogen--Public Firefighter.

In workers' compensation proceedings initiated by
the surviving spouse of a firefighter who died of
cancer, the surviving spouse had the initial burden of
proving by a preponderance of the evidence that the
firefighter's cancer was reascnably linked to.
industrial exposure to a known carcinogen, before the
burden of proof on the issue of industrial causation
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could be shifted to the public employer under Lab
Code. § 3212.1

(6) Workers' Compensation § 75--Burden of Proofs ;.

" Reasonable Link Between Cancer and Industria
Exposure to Carcinogen--Public  Firefighter-
Undifferentiated Carcinorma. , v
The surviving spouse of a firefighter who died ﬁo

cancer failed to establish a reasonable link between:

the cancer and the firefighter's industrial exposure to
known carcinogens, for purposes of shifting to the
public employer the burden of proof on the issue of
industrial causation under *982Lab. Code. § 32121,
notw:thstandmg proof that the firefighter had in fact
been exposed on the job to known carcimogens,
where the cancer was a metastatic undlfferentlated
carcinoma, and all the medical evidence established
that the primary tumor site could not be identified
other than by sheer speculation.

[See Cal.dur.3d, Work [pjury Compensation, § §

128, 293; Am.Jur.2d, Workmen's Compensation, § §-

304, 515.]
COUNSEL

Davis, Cowell & Bowe, J. Thomas Bowen and
Leslie A. Eberhardt for Petitioners.

Williamy . B. Donohee, Thomas,

Lyding, William R. Thomas, Mark A. Carfier and
Don E. Clark for Respondents.

Goshkin, Pollatsek, Meredith & Lee.and Samuel B,
Meredith as Amici Curiae for Respondents.

BARRY-DEAL, Acting P. J.

Petitioner Connie Zipton (hereafter petitioner),
individually and as guardian ad litem for her two
minor sons, seeks review of the order of respondent
Workers' Compensation Appeals Board (hereafter
Board) denying reconsideration of the decision of the
workers' compensation judge (bereafter WCJ) who
held that petitioner failed to establish the evidentiary
foundation . necessary to trigger the statutory
presumption of industrial causation pursuant to Laber
‘Codd section 3212. 1. [FN1] *983 Petitioner contends
that the Board erred by not invoking the presumption
in her behalf, thereby shifting the burden to
respondent - City of San Leasndro (hereafter
respondent) to prove that the cancer suffered by her
husband, Michael Zipton, deceased, did not arise out

Hall, Salter &.

Page2

of and occur in the course of his employment as a
firefighter for respondent.

FN1 All further statutory references are to
the Labor Code unless otherwise specified.
Section 3212.1 provides in pertinent part:
"In the case of active firefighting members
of fire departments of cities, counties, cities
and counties, districts, or other public or
municipal  corporations or  political
subdivisions, and active firefighting
members of the fire departments of the
University of California and the California
State University ..., and in the case of active
firefighting members of the Department of
Forestry and Fire Protection, or of any
county forestry or firefighting department or
unit ..., and peace officers as defined in
Section £30.1 and subdivision (a) of Section
830.2 of the Penal Code who are primarily
engaged in active law enforcement
activities, the term 'injury’ as used in this
division includes cancer which develaps or
manifests itself during a period while the
member is in the service of the department
or unit, if the member demonstrates that he
or she was - exposed to a lknown
carcinogen as defined by the International
Agency for Research on Cancer, or as
defined by the director, and that the
carcinogen is reasonably linked o the
disabiing cancer. [§ ] The compensation
which is awarded for cancer shall include
full hospital, surgical, medical treatment,
disability indemnity, and death benefits, .
[¥ 1 The cancer so developing or manifesting
itself in these cases- shall be presumed to
arise out of and in the course of the
- employment. This presumpticn is disputable
and may be controverted by other evidence,
but unless so controverted, the appeals board
is bound to find in accordance with it. ..."
(Itaiics added.)

At issue is the construction of section 3212.1, and
specifically, the definition of the phrase "reasonably
linked." For the reasons discussed below, we affirm
the Board's order, and hold that petitioner has failed
to prove by a preponderance of the evidence that
Zipten's fatal cancer was reasonably linked to his
industrial exposwre to carcinogens.

Factual and Procedural Background
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Michael Zipton was employed as a firefighter for
respondent from October 1, 1970, until April 12,
1987. His duties included the active suppressiou of
fires. During this period, be was exposed to various
carcinogens, as defined’ by the International Agency
for Research on Cencer (IARC) [FNZ] while ﬁghtmg
leton actually was exposed cannot be ascertained
from this record. The parties do agree .that he was
exposed to the following carcinogens known to cause
cancer in humans according to the TARC studies:
arsenic, asbestos, certain polyaromatic hydrocarbons,
vinylchloride, chromivum;-and acrylonitrile.

"FN2 In 1971, the IARC initiated a program
to evaluate the" carcinogenic risk of
chemicals to hiumans by producing critically
evaluated monographs on  individual
chemicals, The term "carcinogenic risk" in
the [ARC Monographs on the Evaluation of
the Carcinogenic Risk of Chemicals to
Humans, World Health - Organization,
International Agency for Research on
Cancer, volumes 1 to 29-(Oct, 1982 supp. 4)
is defined as the probability that exposure to
a chemical or complex mixture, or
employment in & particular occupation, will
lead to cancer in humans. The criteria
developed by the IARC is categorized in
terms of sufficient evidence, limited
evidence, and inadequate evidence of
carcinogenicity.  "Sufficient  evidence"
indicates that there is a causal relationship
between the agent and human cancer. In the
case of chemicals for which there is
"sufficient evidence" of carcinogenicity in
experimental animals, the JARC considers
such chemicals to pose a carcinogenic risk
to humens. The IARC classifies 23
chemicals and groups of chemicals that are
causally associated with cancer in humans,
and 61 chemicals, groups of chemicals, or
industrial processes, that are probably
carcinogenic to humans.

In April 1987, Zipton became seriously ill and
stopped work. In May 1987, he was diagnosed as
suffering  from  widespread  undifferentiated
carcinoma of unknown origin. *984

On May 19, 1987, Zipton filed a claim for workers'
compensation benefits, alleging that h1s cancer was

Page 3

occupationally related.

On February 29, 1988, Zipten died, at age 39, from
the effects of the cancer. On March 1, 1988, an
autopsy revealed the following: “metastatic
undifferentinted carcinoma involving liver, hepatic,

pancreatic and penaortxc lymph nodes, left adrenal
right and left lung."

On March 11, 1988, petitioner filed an application
for death benefits, and petitioned the Board for a
finding of industrial causation of the disability and
death of Zipton pursuant to Government Code section
21026; and for an award of the special death benefit
pursuant to Government Code section 21363, [FN3]
On April 5, 1988, petitioner was appointed guardian
ad litem and’ trustee for her minor sons, Jeremy and
Casey Zipton.

FN3 The Board found that Zipton did not
sustain an industrially related disability
within the meaning of Government Code
section 21026, Therefore, petitioner was not
entitled to the special death benefit under
Goverument Code section 21363,

Respondent denied liability. ' Numerous medical -
opinions were obtained regarding the industrial
relationship of Zipton's cancer. The parties filed trial
briefs and the matter was submitted to the WCJ on
the documentary record, regarding the application of
the presumption of industrial causation set forth in
section 3212.1.

On October 27, 1988, the WCJ issued his decision.
As pertinent, he held that because a primary entry site
for the cancer could not be identified, petitioner
failed 1o establish a reasonable link between Zipton's
cancer and the industrial exposure to carcinogens, as
required by section 3212.1. Therefore, she was not
entitled to the presumption of industrial causation.
Absent the ‘presumption; the WCJ further held that
petitionsr did' not meet her burden of proving that

_ Zipton's cancer was industrially related.

On November 21, 1988, petitioner sought
reconsideration, contending that requirement of a
primary tumor site as a prerequxsxte to estabhshmg a
reasonable link resulted ‘in ~a strict, technical
evidentiaty hurdle, defeating the intended expansive
purpose of section 3212.1. On December 21, 1988,
the Board denied reconsideration, and adopted the
'WCI's report and recommendation on reconsideration
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(hereafter Board opinion) dated Decembér 5, 1988.

On December 28, 1989, we granted review.
Medical Evidence

The medical evidence before the Board consisted
primarily of the reports and testimony of four well-
qualified doctors: Michael Jensen-Akula, M.D., *985
Internal Medicine (Zipton's treating physician at
Kaiser Permanente); Selina Bendix, Ph.D,, Bendix
Environmental Research, Inc. (a consulting
toxicologist engaged by petitioner's attorney); Phillip
L.  Polakoff, ™MD, MPH, M.EnvSc,
Occupational/Environmental Medicine, Toxicology
and Epidemijology (engaged by petitioner's aitomey);
and Piero Mustacchi, M.D., Clinica)l Professor of
Medicine, and Preventive Medicine, Occupational
Epidemiology, University of California, San
Francisco (engaged by respondent's attorney).

Dr. Jensen-Akula diagnosed Zipton's condition as
metastatic undifferentiated carcinoma and stated that
he was unaware of any known association between
Zipton's cancer and his exposure to toxic chemicals
on the job. He noted: "Since the specific type of
epithelial carcinoma is not clear in this case, it would
be very difficult to associate this with any specific
toxin or poison, although I would be interested in
having a list of toxic chemicals that you feel he has
been-exposed to. At this point, I cannot specifically
state any definite relationship between any toxic
exposure and aggravation cause or acceleration of his
tumor." After reviewing the toxicology report, Dr.
Jensen-Akula concluded that he was unsble to
specifically comment on any direct cause and effect
relationship between Zipion's exposure to industrial
carcinogens and his cancer.

Dr. Polakoff stated in his comprehensive report of
February 6, 1988, that cancer due to occupationai
exposure is indistinguishable from cancer due to

other causes. Carcinogens may produce cancer at

organs distant from the site of contact, and the
potency of a particular carcinogen is not uniform for
all tissues. Dr. Polakoff continued: "Cancer is
generally regarded as a disease of old age. There are
2 fectors that generally draw our attention to
chemically-induced cancers as opposed to natural
occurrence. One is the appearance of cancer earljer in
life than expected, the second is simply locking for a
higher than normal incidence rate in the worker
cohort or population being evaluated.”

O Specifically regerding Zipton's situation, Dr,

cancer had been diagnosed as a

Polakoff noted that-Zipton was in excellent -health

"prior to 1987; his life-style was relatively free of
. other risk factors, e.g., he did not smoke, drink, or

use drugs; he had not traveled to exotic locales; he
had no previous occupational exposure nor any
unique hobbies; there was no history of cancer in his
immediate family; and he contracted cancer at a
relatively young age. Furthermore, Zipton had direct
and continuous exposure to a host of known
occupational carcinogens. Moreover, epidemiological
studies documented excess cencer in various organ
sites, as well as total cancer rates, among firefighters.

Based on all of the factors, Dr. Polakoff concluded
that Zipton's 17 years as a firefighter for respondent
contributed to the “genesis of his cancer and *986
his markedly depleted lifespan. ... [] ] Although the
definitive genesis of his cancer will never be
completely known, I believe that his history of
serving as a firefighter for over 17 years definitely
contributed to its onset."

Dr. Bendix examined Zipton prior to his death, and
initially reported on November 16, 1987, At the time
of her examination, Dr. Bendix was unaware that the
metastatic
undifferentiated carcinoma with the primary tumor
site unknown. At that time, the preliminary evidence
indicated that the primary site was either the lungs or
liver, and therefore, Dr. Bendix initially concentrated
on these organs, insomuch as the original biopsy
involved liver cells.

Dr. Bendix outlined Zipton's exposure history to
numerous chemicel carcinogens in the course of his
employment as a firefighter. With references to
scientifi¢c ~and  epidemiological studies; she
documented many liver and Jung carcinogens found
in smoke, and discussed their relevant latency periods
in reference to Zipton's 17 years of exposure. Dr.
Bendix concluded that it was probable that Zipton's
employment "caused or materially contributed to his
cancer which had a liver or lung prlmary site."

Ina subsequent report dated April 14, 1988, upen
reviewing the final pathology report and ieammg that
the primary tumor site was not the liver or lungs, but
unknown, Dr, Bendix emphasized: "Consideration of
an unknown primary cancer metastatic to the ‘liver
broadens rather than restricts the range of
carcinogens to which firefighters are exposed which
may be relevant to this case. Most of the chemicals
listed as liver carcinogens in my first report also
affect other sites.”
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Dr. Bendix ackn’o’wledged in her final report that it
was -impossible to ascertain thé usual age of

occurrence of Zipton's cancer gince the primary site .

wag ‘unknown, However, she noted that death from

metastatic cancer is not common at the age of 40, Dr.

Bendix concluded thet Zipton's cancer was probably
caused by exposure to chemical carcinogens in the
smoke which he inhaled as a firefighter. . -

Dr. Mustacchi, in his report of March 18, 1988,
concluded that work exposure played no role in
Zipton's development of cancer, but did not give any.
indication as to what he thought might have caused
the cancer. He did not discuss possible risk factors,
other than eliminating chémical exposure on the job
as a possible- cause of Zipton's cancer. The major
thrust of Dr. Mustacchi's report was directed to taking
exception to the conclusions reached by Dr. Bendix
regarding Zipton's industrial exposure to specific
carcincgens, an issue rendered moot by the
subsequent Board finding. *987

Board Opinion

Addressing whether Zipton's fatal cancer came’
within the ambit of section 3212.1, the WCJ mitially
determined that petitioner proved the requisite.
exposure-by a preponderance of the evidence. The
WCJ stated:
study of the reports of Drs. Mustacchi and Bendix;
although Dr. Mustacchi disagrees with Dr. Bendix as
to the status of some of the borderline substances or
those not definitely shown to be related to cancer in
humans, it is stil! evident that at least several of them
meet the criteria." '

Turning to the second requirement of seetion 3212.1-
preof of & "reasonable link" between Zipton's cancer
and his .industrial carcinogenic exposure-the WCJ
emphasized: "[{To apply the presumption it must then
be demonstrated by & preponderance of the evidence
that the. carcinogen is reasonably linked to the
disabling cancer, and therein lies the major difficulty
in this case. ... [] ] Unfortunately, the very nature of
the diagnosis is such that the burden of proof of
- industriality ... was impossible to meet regardless of
the effort involved." Without scientific evidence-asto
the nature of the primary-cancer, the WCJ concluded
that petitioner failed to prove that Zipton's cancer wes
reasonably linked to his industrial exposure.

Legislative History

(1) 1t is fundamental that when a court endeavors to
construe a statute, it must ascertain the intent of the

“This conclusion is reached. after close .

Page 5

Legislature in order to accomplish the purpose of the
statute. (Moyer v. Workmen's Comp. Appeals Bd
(1973) 10 Cal.3d 222, 230 [110 Cal.Rptr. 144, 514
P.2d 122413

In the matter before us, the legislative history does
not change the outcome. We are concernad, however,
that neither-the parties to this action, nor amicus
California .Compensation Defense  Attorneys'
Association demonstrate an awareness of the specific
legislative history. Because this case presents such a
troublesome set of circumstances and a difficult issue
to resolve, the pertinent legislative history is
consequential and should be discussed.

(2) The foremost purpose of the presumptions of
industrial causation found in the Labor Code (§ §
3212, 32121, 32122, 3212.3, 32124, 32125,
3212.6, 3212.7, 3213) iz tO0 provide edditional
compensation benefits to certain public employeés
who provide vital and hazardous services by easing
the burden of proof of industrial causation. ( {3)(See
fn. 4.) Saal v. Workmen's Comp. Appeals Bd (1975)
50 Cal App.3d 291, 297 [*988123 Cal Rptr. 506];
Smith v. Workmen's Comp. Appeals Bd {1975) 45
Cal.App.3d 162, 166 [119 Cal.Rptr. 120].) [FN4]

FN4 ‘The presumptions, which are a
refiection of public policy, are implemented
by shifting the burden of proof in an
industrial injury case, Where facts ‘are
proven giving rise to a presumption under
one of these statutes, the burden of proof
shifts to the party, against whom it operates,
to prove the nonexistence of the presumed
fact, to wit, an industrial relationship. (Cf.
“Gillette v. Workmen's Comp. Appeals Bd.
320(1971) 20 Cal.App.3d 312, [97 Cal.Rptr.
5421; Evid. Code, § 606.)

Section 1 of Assembly Bill No. 3011, 1981-1982
Regular Session, added section 3212.1 to the Labor
Code, thereby extending the  presumption of
industrial causation to encompass cancer suffered by -
certain active firefighters. (Stats, 1982, ch. 1568, § 1,
p. 6178,) [FN5] Section 3212.1 defines the applicable
condition as “cancer which develops or manifests
itself* during the employment peried. (4) Unlike the
other présumptions, however, it additionally requires
2 showing (1) of exposure to & known carcinogen as
defined by the IARC, and (2) that the carcinogen is
reasonably linked to the disabling cancer before the
presumption can be invoked.
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FN5 BEBffective January 1, 1990, the
presumption also was extended to peace
officers as defined in Penal Code sections
830.1 and 230.2, subdivision {a). (Stats.
1989, ch. 1171, § 2, No. § Deering's Cal.
Legis. Service, pp. 4498-4499.)

In its original form, section 3212.1 only required, in

. conformity with the other presumption statutes, that

the cancer develop or manifest itself during the
employment. (Assem, Bill No, 3011 (1981-1982 Reg.
Sess.) § 1.) The bill underwent several amendments,
apparently in response to considerable opposition
from state and locel agencies concerned with jts
potentially excessive financial impact, There was also
some skepticism regarding whether cancer was
actually an occupational disease encountered by
firefighters. {See Senate Report to the Chairman of
the Joint Committee on Fire, Police, Emergency and
Disaster Services in Cahforma {1987) Firefighters: A
Battle With Cancer [heresfter cited as 1987 Joint
Committee Report], letter to Senator Campbell dated
Aug. 17, 1987))

Additionally, the Assembly added a sunset clause to
effect the repeal of section 3212.1 on January 1,
1989. However, foilowing receipt of the 1987 Joint
Cominittee Report demonstrating that cancer was in
fact an occupational hazard of firefighters and that
the financial cost of the presumption had been much
less than anticipated, apparently in spite of the fact
that the mortality rate from cancer emong firefighters
hed increased, the Legislature repealed the sunset

date. [FN6] (See 1987 I. Com. Rep., supra, pp. 3-5,
15-17, 31,)

FN6 Section 3212.8, which would have
‘repealed section 3212.1, was repealed

effective January 1, 1988, (Stats. 1587, ch.

1501, § 1)

The most cogent statement of legislative intent
regarding section 3212.1 is found in & letter dated
August 26, 1982, from legislative counsel to *989
Senator Newton Russell. As-pertinent, counsel stated:
"The workers' compensation law .., generally
speaking, requires every employer ... to secure the
payment of workers' compensation for injuries to
employees acting within the course of their
employment. Before an employee is entitled to
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workers' compensation benefits, it must be shown
that the injury was proximately Caused by the
employment (subd. (c), Sec. 3600, Lab. C.). ... [f]If
AB. 3011 ig chaptered, the specified - fifefighters
could use this presumption and be entitled to workers'
compensation benefits without showing - that the
injury was proximately caused by the ‘employment,
unless the local public agencies could provide
otherwise.” (10 Assem. J, (1981-1982 Reg Sess)pp
17852-17853, italics added.)

We glean from the legislative history that the initial
draft of gection 3212.1 (Assem. Bill No. 3011, supra)
was met by stff resistance from selfinsured state and
local agencies which were predicting economic
catastrophe. (See 1987 J. Com. Rep., supsa, p. iil.)
Because of this initial panic and the resulting
pressure placed on the Legislature, it is evident that
the reasonable link requirement was added to appease
public entities in order to assure that the bill would be

- passed. (See 1987 I, Com. Rep., supra, p. iii.)

Ironically, the information provided in the 1987 Joint

" Committee Report indicates that local public entities
- may be faring better economically under the cancer

presumption'law. [FN7] If correct, it appears that the
original reason *990 " for adding the reasonable link
requirement-to curb a potentially disastrous financial
impact-mey be nonexistent, and public entities may
be saving money with the implementation of section
3212.1.

FN7 The 1987 Joint Committee Report
reads, as pertinent: "An argument frequently
heard in opposition to the firefighter cancer
presumption law is the high fiscal costs of
that presumption for public employers. [ ]
In response to the financial concerns, the
estimated cost of workers compensation and
related benefits attributable to the cancer
presumption law appear to' be minor. Much
higher costs were anticipated’ ‘when the
Legislature passed the original cancer
presumption bill in 1982. Those costs were
deemed reasonable for the compensation of
firefighters who had contracted cancer as a
result of their occupation. However,
according to recent estimates, the law will
not be as costly as originally thought. [{ ]
Based on a random survey of fire agencies,
the Commission on State Mandates
estimated the average annual Stdte cost of
the firefighter cancer presumption law for
the S-year period covering the fiscal year'
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1982/83 through fiscal year 1986/87 was
- approximately $250,000, Furthermore, those
costs attributed to the fifth yeer the law was
in effect were roughly 1/3 of the highest cost
fiscal year, Therefore, those who argued that
coste for firefighter cencer presumption
claims wouwld continue to escalate were
incorrect. The Commission's estimate of the
average annual costs of the cancer
presumption law are well below the
$500,000 ceiling on reimbursements from
the States Mandates Claims. [§ ]
Furthermore, loce! jurisdictions stand to fare
far better under a cancer presumption law.

Before the law was enacted, local agencies .

. were responsible for the full cost of workers'
compensation benefits, or for the increased
.premiums resulting from successful claims
for firefighters job-related cancer. In
addition to the full hospital, surgical,
medical disability, indemnity and death
benefits costs, local agencies also had to
bear the legal, administrative and other
overhead expenses associated with bandling
a firefighter's claim. [{ ] However, under the
cancer  presumption  law-when  the
Legislature adopts the recommendations of
the Commission on State Mandates-local
entities insured by the State Compens:a'_tio_n
Insurance Fund (SCIF) may be reimbursed
for any increases in workers' compensation

. premium costs attributable to the cancer
presumption. Thus, no additional cost will
accrue to the local agency. On the other
hand, local self-ingured agencies may be
reimbursed 50 percent of the actual costs
attributable to the cancer presumption law;
including but not limited to staff, benefit and
overhead costs, Thus, self-insured local
agencies can expect a minimum of 50
percent savings on claims for job-related
firefighter cancer. [ ] While the financial
impact on the State and local agencies
cennct be identified precisely, there is no
supporting data to assume that the cost
would be excessive." (At pp. 15-17, fis,
_omitted,)

While the legisiative history reveals an intent on the
part of the Legislature to ease the burden of proof of
industrial causation by removing the barrier of
proximate cause, in application a reasonable link
requirement is no less than the logical equivalent of
proximate cause. Moreover, we discern that the

_exposure to cercinogens.
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requirement was precipitated by the fear of financial
doom, but that this fear may be unfounded.

In summary, it may be that there is no purpose to be

served by-the reasonable link reguirement. If indeed
metastatic .cancer, primary site unknown, is a
common medicel diagnosis in cencer cases, and
therefore results in a pattern of defeating cancer
claims of firefighters and police officers by requiring
& burden of proof which is medically impossible to
sustain, the Legislature may wish to reexamine the
reasonable link requirement. [FN8] However, this is
clearly a legislative task. Our task is to interpret the
reasonable link requirement in light of the facts
before us. -

FN8 At oral argument, the attorneys were
asked to advise the court whether the
situation faced by petitioner-z burden of
proof made impcessible by the current state
of medical knowledge-is a common one,
They were upable to cite any other similar
Ccases.

Reasonable Link Requirement

The determination of what minimum factual
glements must be established in order to invoke the
presumption under section 3212.1 is a question of
law that is reviewable by the courts. (1 Hanna, Cal.
Law of Employee Injuries and Workmen's
Compensation (2d rev. ed. 1989) § 10.08[5], p
1042 4; of. Dimmig v, Workmen's Comp. Appeais Bd.
(1972) 6 Cal.3d 860, 864 [101 CalRptr. 105, 495
P.2d 433); Mercer-Fraser Co. v. Industrial Acc
Com. (1953) 40 Cal.2d 102, 115 [251 P.2d 955].)

(8) Petitioner had the initial burden of proving by a
preponderance of the evidence that Zipton's disabling
cancer was reasonably linked to his industrial
(§ 32025, Wehr v
Workers' Comp. Appeals Bd. (1985) 165 Cal. App.3d
188, 193 [211 CalRptr. 3211; California State
Polytechnic University v. Workers' Comp. Appeals
Bd.(1982) 127 Cal.App.3d 514, 520 {179 Cal.Rptr.
6051.) "Preponderance of the evidence' *991 means
sucli evidence as, when weighed with that opposed to
it, has more convincing force and the greater
probablhty of truth. When weighing the evidence, the
test is not the relative number of witnesses, but the
relative convincing force .of the evidence." (§
3202.5)
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Although we recognize that the Legisiature intended
to ease the burden of proof of industrial causanon
faced by firefighters in cancer cases, &s emphasxzcd
by petitioner, it wes incumbent on petitioner. to
produce prima facie evidence that Zipton's cancer
and, ultimately, his death were reasonably linked to
the industrial exposure.

(6) Here, there was no evidence whatsoever that the
cancer was reasonably linked to the industrial
exposure. All of the medical evidence, including the
gutopsy report, established that a primary tumor site
could not be identified. Without this information, it
was impossible for petitioner to prove a reasonable
_link. The WC]J stated: "There is no scientific evidence
as to the nature of the primary cancer, and apart from
sheer speculation it is impossible based upon the
record herein to pinpoint within reasonable medical
probability the carcinogen or carcinogens that caused
the malignancy. ... [T]he essential missing element,
i.e., the nature of the carcinogen and its relationship
to the carcinoma that developed and metastasized ...
leaves an evidentiary gap. It may be true, as applicant
argues, that the presumption's purpose is to fill in
gaps and insufficiencies in the evidence once it has
been established that an applicable condition exists
,” but here we cannot reach that point since
insufficient evidence exists to activate the
presumption ab initio." '

Petitioner argues that a reasonable link is established
by virtue of the exposure to carcinogens, known to
cause lung and liver cancer, and the existence of
cancer in the |lung and liver organs. We disagree.
Petitioner ignores the fact that the cancer found in
these organs had metastasized. By definition, a
metastasis is a secondary cancer growth which has
migrated from the primary site of the disease in
another part of the body Here, the medical evidence
establishes without dispute that the cancer found in
Zipton's liver and lungs did not originate in either of

these orgens, but migrated from an unknown primary
site.

Without identification of the underlying factual
linkage, ie., the primary tumor site, the opinions of
Drs. Bendix and Polakoff are highly speculative and
conclusionary. Dr, Polakoff's opinion regarding the
lack of other recognized nonindustrial risk factors is
well taken. Nevertheless, it is pure conjecture to
conclude that a reasonable link exists between the
industrjal exposure and an undifferentiated cancer
when the primary site is onknown, and *992 by
virtue of this fact the cancer cannot be attributed to
any particular carcinogen.

It is not our intention to imply that in every cancer
case a- primary site must be established in order to
invoke the presumption of industrial causation. under
section 3212.1. In determining whether a reasonable
link exists, sufficient to invoke the presumption, the
proper inquiry should be whether it is more probable
than not thet a cancer is linked to the industrial
exposure. "A possible cause only becomes 'probable’
when, in the absence of other reascnable causal
explanations, it becomes more likely than not-that the
injury was a result of its,action." (Jores v. Ortho -
Pharmaceutical Corp. (1985) 163 Cal.App.3d 396,
403 [209 Cal.Rptr, 4561.)

In the matter before us, however, without the
identification of & primary tumor site, there is no
evidence from which to reasenably infer that Zipton's
cancer, in the absence of other reasonable causal
explanations, was more likely the result of industriel
exposure than nonindustrial exposure. To make that
leap, as petitioner urges, would require that we
simply ignore the legisiative directive that a
reasonable link must be established by a
preponderance of the evidence before the
presumption can be invoked.

While the legislative mandate that the workers'
compensation laws are to be liberally construed
applies to the construction of gection 3212.1 (§ 3202;
see Muznik v, Workers' Comp. Appeals Bd (197551
Cal.App.3d 622, 633 (124 Cal.Rptr. 4071}, it does not
authotize the creation of nonexistent evidence, (Wehr
v. Workers’ Comp. Appeals Bd, supra, 165
Cal.App.3d 188, 195: Sully-Millér Contracting Co. v.
Workers' Comp. Appeals Bd, (1980} 107 Cal.App.3d
916, 926 [166 Cal.Rptr. 111].) Furthermore, the
Legislature expressly provided that “[n]othing

' contained in Section 3202 shall be construed as

relieving a party from meeting the evidentiary burden
of proof by a preponderance of the evidence.” (§
3202.5) _

Petitioner's reliance on Muznik v. Workers' Comp.
Appeals Bd _supra, 51 Cal.App.3d 622, is misplaced.
Muznik concerned the construction of the statutory
heart presumption embodied in section 3212 and the
meaning of its phrase "heart trouble." [FN9] Given
the liberal mandate of section 3202 and the general
rule that statutory langudge is to be given ifs
commonly understcod meaning, the Muznik court
held that the phrase "heart trouble” in gection 3212
"assumes a rather expansive meaning." ( 7d., at p.
635.) However, unlike the heart presumption statute,
section 3212.] requires an additional showing that
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the industrial exposure is ressonably linked to the
*993 disabling carcer.-Establishment of this linkage
is B question of ‘fact, which ‘must be shown by a
preponderance of the-‘evidence, {§ 3202.5.) This
additional criterion - distinguishes the instant case
from Muznik and its construction -of section 3212,
which is much less specific regarding the requisite
elements of proof; .’and therefore, subject to
considerably more’flexibility in its interpretation. As
noted by the WCJ herein, the gap created by the
absence of facts necessary to establish a reasonable
link simply cannot be bridged by the rule of libera!
construction. ‘ )

FN$ In order for an eligible employee to be
entitled to the presumption in section 3212
it must be shown that "heart trouble" has
developed or manifested itself during =
period while such employee is employed by
‘a relevant agency. ‘

In conclusion, petitioner has failed to establish by a
preponderance of the evidence that her deceased
hugband's cancer was reasonably linked to his
‘industrial exposure to carcinogens while he was
employed as a firefighter by respondent.

The Board's order denying reconsideration is
affirmed.

Merrill, J., and Strankman, 1., concurred.

A petition for a rehearing was denied April 4,'1990,
and petitioners' application for review by the
Supreme Court was denied June 6, 1950. *994

Cal. App.1.Dist,,19%0.

Zipten v. W.C.AB.
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