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ITEM9 

TEST CLAIM 
FINAL STAFF ANALYSIS 

Government Code Sections 3500, 3~00.5, 3501, 3502.5, 
3507. l, 3508.5, 3509, 3510, and 3511 

California Code of Regulations, Title 8, Sections 31001-61630 
(Register 2001, No. 49) 

Statutes 2000, ·chapter 901 

Local Government Employment Relations 
(Ol-TC-30) 

City of Sacramento, Claimant 
County of Sacramento, Claimant. 

EXECUTIVE SUMMARY 
. . . . 

This test claim addresses statutes that amended the Meyers-Milias-Brown Act (hereafter 
"MMBA''), regarding employer-employee relations between local public agencies and their 
employees. The test claim statut~s authorize an additional method for creating an agency shop 
arrangement and expand the jurisdiction of the PUblic Employment Relations Board (hereafter 
"PERB'') to include resolving disputes and enforcing the statutory duties and rights of those 
public employers and employees subject to the MMBA. 

Under the existing provisions of MMBA, the governing body of a local public agency is 
required to "meet and confer in good faith" regarding wages, hours, and other terms and 
conditions of employment with recognized employee orgaruzations. When agreement is 
reached between the parties, a memorandum of understanding is jointly prepared to present to 
the governing body for acceptance; if accepted, the memorandum becomes binding on both the 
public employer and employee organization. 

Local agencies are authoriied to adopt reasonable rules and regulations, after consultation with 
employee organizations, for administering employer-employee relations under the MMBA. 
Prior to 2001,.labor-management disputes under MMBA were resolved through locally 
adopted procedures, and appeals from that process could be made to the courts. In 200 l, the 
test claim statutes placed enforcement of the MMBA under PERB jurisdiction; butexcluded 
the City ofLos Angeles, the County of Los Angeles, and peace officers from PERB 
jurisdiction. 

The test claim poses the following issues: 

· • Are the test claim statutes and regulations subject to article XIH B, section 6 of the 
California Constitution? 

• Do the activities mandated by the test claim statutes and regulations constitute a "new 
program or higher level of service" within the meaning of article XIII B, section 6 of 

'
0 the California Constitution? 
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• Do the activities mandated by the test claim statutes and regulations impose "costs 
mandated by the state" within the meaning of article XIII B, section 6 of the California 
Constitution and Goveinment Code section 17514? 

The Test Claim Statutes and Regulations Impose ~ Partially Reimbursable State
Mandated Program on Local Public Agencies· 

Staff finds that the-test claim statutes and regulations require local public agencies to perform 
specified activities, and those activities constitute a program since they impose unique 
requirements on local agencies and do riot apply generally to all residents and entities in the 
state. The mandated activities also constitute a "new program or higher level of service" since 
the local public agency is required to perform new tasks, as compared with the pre-existing 
scheme, which result in an increase in the actual level of services provided by the local public 
agency. The mandated activities further impose "costs mandated by the state" since there is 
evidence in the record of increased costs and none of the statutory exceptions to · 
reimbursement listed in Government Code se~tion 17556 are applicable. 

Conclusion 

Staff finds that the test claim statutes and regulations impose a reimbursable state-mandated 
program on local public agencies within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17514, for the following activities: 

1. Deduct from empfoyees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdivision (b) of . · 
Government Code section 3502.5, and transmit such fees to the employee organization. _ A · 
(Gov. Code§ 3508.5, subd. (b)) 'W' 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, subd. 
(c)) . 

3. Follow PERB procedures in responding to charges and appeals filed with PERB, by an 
entity other than the local public agency employer, concerning an unfair labor practice, 
a unit determination, representation by an employee organization, recognition of an 
employee organization, or an election. Mandated- activities are: 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit. 8, §§ 32132, 32135 (Register 2001, No. 49)); 

b. proof of service. (Cal. Code Regs;, tit. 8, § 32140 (Register 2001, No. 49)); 

c. respondfug to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150 (Register 2001, No. 49)); -

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 49)); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, . . 
32212,32310,32315,32375,32455,32620,32644,32649,32680,32980,60010, ..... 

-. 60030, 60050, and 60070 (Register 2001, No. 49)); and 'W' 
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e. 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190 (Register 2001, No. 49)). 

The City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal 
Code section 830.1 are not subject to PERB. jurisdiction. Any other statute, regulation or 
executive order that is not addressed above does not constitute a reimbursable state-mandated 
program pursuant to article XIII B, section 6 o_f the California Constitution or Governinent 
Code section 17514. 

Proposition IA, approved by the voters November 2, 2004, amended article XIII B, section 6 
of the California Constitution to require that unless the Legislature appropriates the full 
payable amount in a fiscal year for a mandate, the operation of the mandate shall be suspended 
for that fiscal year. However, section 6, subdivision (b)(S), states that this provision is not 
applicable to "a requirement to provide or recognize any procedural or substantive protection, 
right, benefit, or employment status of any local government employee or retiree; or of any 
local government employee organization, that arises from, affects, or directly relates to future, 
current, or past local government employment and that constitutes a mandate subject to this 
section." Staff finds that subdivision (b)(S) is applicable to this test claim. ·· 

Recommendation 

Staff recommends the Commission adopt this analysis and partially approve the test claim. 

.. 
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STAFF ANALYSIS 

Claimants 

City of Sacramen~o 

County of Sacramento 

Chronology 

08/01/02 

08/30/02 

City of Sacramento and County of Sacramento filed test claim with the 
Comml.ssion on State Mandates (Commission) 

The Department of Finance submitted comments on test claim with the 
Commission 

City of Sacramento and County of Sacramento submitted comments 

The Department of Finance submitted comments 

Coinmission staff issued draft staff analysis 

City of Sacramento submitted comments 

11/19/02 

12/18/02 

10/19/06 

11/09/06 

11113/06 

11/17/06 

11121/06 

Background 

The Department of Finance submitted comments 

County of Sacramento submitted comments · 

Commission staff issued final staff analysis 

This test claim addresses statutes that amended the MMBA, regarding employer-employee 
relations between local public agencies and their employees. The test claim statutes and 
regulations authorize an additional method for creating an agency shop1 arrangement and 
expand the jurisdiction of PERB to include resolving disputes and enforcing the statutory 
duties and rights of those public employers and employees subject to the MMBA. If approved, 

.. the reimburs.ement period for this test claim would begin with the 1001-2002 fiscal year, 

The MMBA was enacted in 19682 with the following intent: 

It is the purpose of this chapter to promote full communication between 
public employers arid their employees by providing a reasonable method of 

. resolving disputes regarding wages; hours, and other terms and conditions of 
employment between public employers and public employee organizations. 
It is also the purpose of this chapter to promote the improvement of 
personnel management and employer-employee relations within the various 
public agencies in the State of California by providing a uniform basis for 
recognizing the right of public employees to join organizations of their own 

1 "A:gency shop" means "an arrangement that requires an employee, as a condition of 
continued employment, either to join the recognized employee organization, or to pay the 

· organization a service fee in an amount not to exceed the standard initiation fee, periodic dues, 
and general assessments of such organization ... " (Gov. Code§ 3502.5, subd. (a)). 

2 Statutes 1968: chapter 1390. 
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choice and be represented by those orfanizations in their employment 
relationships with public agencies . . . . · 

Public agencies covered under the MMBA include "every-governmental subdivision, every 
district, every public and quasi-public corporation, every public agency and public service 
corporation and every town, city, county, city and county and municipal corporation, whether 
incorporated or not- and whether chartered or ·not," but do not include school districts, a county 
board of education, a county superintendent of schools, or a personnel commission in a school 
district having a specified merit system.4 

_ 

Public employees_ covered und~ the MMBA iOclude "ariy person employed by any public 
agency, including employees of the fire departments and fire services of counties, cities, cities 
and counties, districts, and other political subdivisions of the state, excepting those persons 
elected by popular vote or appointed to office by the Governor_ of this state. "5 The test claim 
statutes, however, specifically exclude peace officers from the provisions,6 and therefore peace 
officers and their employee organizations are not considered in this analysis. 

Under the existing provisions ofMMBA, the governing body of a local public agency, or its 
designee, is required to "meet and confer in good faith" regarding -wages, hours, and other 
terms and conditions of employment _with recognized employee organizations.7 When -
agreement is reached between the parties, a memorandum of understanding is jointly prepared 

-to present to the governing body for acceptance;8 if accepted, the memorandum becomes 
binding on both the public employer arid employee organization for its duratiori.9 

· 

Local agencies are authorized to adopt reasonable rules and regulations, after consultation with 
employee organizations, for administering employer-employee relatio_ns under the MMBA. 10 

The test claim statutes established that PERB may adopt rules in areas where a local public 
agency has no rule, II and enforce and apply the rules adopted_by a local public agency 
concerning unit determinations, representation, recognition, and elections. 12 

An agency shop agreement may be established through negotiation between the.local public 
agency employer and a pul;>lic employee organization which has been recognized as the 

3 Government Code section 3500, subdivision (a). 
4 Government Code section 3501, subdivision (c). 
5 Government Code section 3501, subdivision (d). 
6 Government Code section 3511. 
7 Government Code section 3505. 
8 Government Code section 3 505 .1. 
9 San Bernardino Public Employees Assn. v. City of Fontana (1998) 67 Cal.App.4th 1215. 
10 Government Code section 3507. 
11 Government Code section 3509, subdivision (a). 
12 Government Code section3509, subdivision (c). 
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exclusive or majority bargaining agent. 13 The te~t claim statutes provide an additional method 
for an agency shop arrangement to be established: e 

[A]n agency shop arrangement ... shall be placed in effect, without a 
negotiated agreement, upon (1) a signed petition of 30 percent of the 
employees in the applicable bargaining unit requesting an agency shop 

· agreement and an election to implement an agency fee arrangement, and 
(2) the approval of a majority of employees who cast ballots and vote in a 
secret ballot election in favor of the agency shop agreement. The petition 
may only be filed after the recognized employee organization has requested 
the public agency to negotiate on an agency shop arrangement and, 
beginning seven: working days after the public agency received this request, 
the.two parties have had 30 calendar days to attempt good faith negotiations 
in an effort to reach agreement.14 

· . . 

Agency sho8 arrangements are not applicable to management, confidential, or supervisory 
employees. 5 

. · 

. With regard to agency fee arrangements, the MMBA states that nothin~ shall affect the right of 
a public employee to authorize a dues deduction from his pr her. salary. 6 The test claim 
statutes added the following requirement of the employer: 

A public employer shall deduct the payment of dues or service fees to a 
recognized employee organization as required by an agency shop 
arrangement between ~e recor,nized employee organization and the public 
employer. (Emphasis added.) · · 

Prior to 2001, the labor-management disputes under MMBA were resolved through locally 
adopted procedures, and appeals from that process could be made to the courts. In 2001, the 
test claim statutes placed enforcement ofthe MMBA under PERB jurisdiction.18 Thus, a 
complaint alleging any violation of MMBA or of any rules adopted by a local public agency 
pursuant to Government Code section 3507 are now resolved by PERB as an unfair practice 
charge, 19 and rules adopted by a local public agency concerning unit determinations, 

13 Government Code section 3502.5, subdivision (a). 
14 Government Code section 3502.5, subdivision (b). 
15 Government Code section 3502.5, subdivision (e), formerly subdivision (c); that provision 
was subsequently amended to delete confidential and supervisory employees (Stats. 2003, ch. 
311). 
16 Government Code section 3508.5, subdivision (a). 
17 Government Code section 3508.5, subdivision (b). 
18 Government Code section 3510 (amended and renumbered from section 3509 by Stats. 
2000, ch. 901); PERB is an independent state body, consisting of five members, wi~ 
jurisdiction to administer and enforce several California employer-employee relations statutes 
including the MMBA (Gov. Code§§ 3541 and 3541.3). 
19 Government Code section 3509, subdivision (b). 
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representation, recognition, and elections are enforced and applied by PERB.20 However, the 
City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal Code 
section 830. l are not subject to PERB jurisdiction.21 

. 

Although the MMBA bas not previously been the subject ofa test claim, claims for some 
collective bargaining activities under the Educational Employment Relations Act (EERA) have 
been determined to constitute reimbursable state mandates, as described below. 

Collective Bargaining Under the Educational Employment Relations Act (EERA) 

In the Collective Bargaining Statement of Decision, the Board of Control determined that 
Statutes 1975, chapter 961 (the EERA), constituted a reimbursable mandate. Parameters and 
guidelines were adopted on October 22, 1980, and amended seven times before the decision on 
the next related claim: Collective Bargaining Agreement Disclosure (97-TC-08). 

On March 26, 1998, the Commission adopted the Statement of Decision for the Collective 
Bargaining Agreement Disclosure test claim. The Commission found that Government Code 
section 3547.5 (Stats. 1991, ch. 1213) and California Department of Education Management 
Advisory 92-01 constitute a reimbursable mandate for requiring K-14 school districts to 
publicly disclose the major provisions of all collective bargaining agreements after · 
negotiation&, but before the agreement becomes binding. 

The parameters and guidelines for Collective Bargaining Agreement Disclosure were adopted 
in August 19, 1998, and consolidated with the Collective Bargaining parameters and · 
guidelines. The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows: 

• Determination of appropriate bargaining units for representation and 
determination of the exclusive representatives: 

a. Unit determination; 

b. Determination of the exclusive representative. 

• Elections and decertification elections of unit representatives are 
reimbursable in the event the Public Employment Relations Board 
determines that a question of representation exists and orders an election 
held by secret ballot. 

• Negotiations: reimbursable functions include -- receipt of exclusive 
representative's initial contract proposal, holding of public bearings, 
providing a reasonable number of copies of the employer's proposed 
contract to the public, development and presentation of the initial 
district contract proposal, negotiation of the contract, reproduction and 
distribution of the final contract agreement. · 

• Impasse proceedings: 

a. Mediation; 

20 Government Code section 3509, subdivision (c). 
21 Government Code sections 3509, sub"division (d), and 3511. 
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b. Fact-finding publication of the findings of the fact-finding panel. 

• Collective bargaining agreement disclosure. 

• Contract administration and adjudication of contract disputes either by 
arbitration or litigation. Reimbursable functions include grievances and 
administration and enforcement of the contract. 

• Unfair labor practice adjudication process and public notice complaints. 

Agency Fee Arrangements 

In December 2005, the Commission approved in part and denied in part a test claim filed by 
Clovis Unified School District regarding fair share fees by non-union members in California's 
K-14 public schools (Agency Fee Arrangements, OO-TC-17/01-TC-14). In modifying the 
EERA, the test claim statutes required that: 1) employees ofK-14 school districts must either 
join the selected employee organization or pay such organization a service fee; 2) employees 
who claim a conscientious objection to joining or supporting a union shall not be required to· 
do so but may be required to pay equal amounts to a charitable organization and proof of such 
contribution may be required by the employee organization or the public scl).ool employer; 
3) public school employers deduct the amount of the fair share service fee from the wages and 
salary of the employee and pay that amount to the employee organization; and 4) public school 
employers provide the exclusive representative of the employees with the home address of_ 
each member of a bargaining unit. The test claim regulations further required the public 
school employer to file an alphabetical list containing the names and job titles or 

-classifications of the persons employed in the unit within 20 days after a petition· is filed to 
rescind or reinstate _an agency. fee arrangement. 

The Commission concluded that some of the activities did impose a reimbursable state
mandated program on public school employers, as follows: 

• deducting the amount of the fair share service fee and paying that amount to the 
employee organization; 

• providing the exclusive representative of a public employee with the home address of 
each member of a bargaining unit; and . 

• timely filing with PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit. 

Claimant's Position 

The claimant states that there are "substantial activities and costs," that are "well in excess of 
$200.00 per year," which will be undertaken by local governments to comply with the test 
claim statutes and regulations. 22 These costs are "costs mandated by the State'' under article 
XIII B, section 6 of the California Constitution, and Government Code sections 17500 et seq. 

22 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated 
that the no test claim or reimbursement claim sh.ail be made unless the claim exceeds $200. 
That section was subsequently modified in Statutes 2002, chapter 1124,to increase the 
minimum to $1,000. If this test claim !s approved, any reimbursement claims mus_t exceed e 
$1,000. 
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Claimant asserts that costs for the following activities will be incurred and are reimbursable: 

1. Engage in separate agency shop negotiations for up to 30 days, pursuant to 
Government Code section 3502.5, subdivision {b), and title 8, California Code of 
Regulations, section 32990, subdivisions (a) and (e). 

2. Process agency_ shop petitions, pursuant to Government Code section 3502.5; · 
subdivision {b), and Department of Industrial Relations (hereafter "DIR") website. 

3. Participate in meetings with petitioning union to discuss jointly selecting a neutral 
person or entity to conduct the agency shop election, pursuant to Government Code 
section 3502.5, subdivision (b), and DIR website, 

4 .. Participate in meetings with such neutral person or entity, or the State Conciliation 
Service (hereafter the "Election Supervisor"), and the petitioning union, and endeavor 
to reach an agreement, pursuant to Government Code section 3502.5, subdivision (b ), 
and DIR website. 

5. Compile and provide the Election Supervisor the necessary unit employee information 
to verify the 30 percent showing of interest, pursuant to Government Code section 
3502.5, subdivision (b), and DIR website. 

6. 

7. 

8. 

9. 

Post and distribute notices of election, pursuant to Government Code section 3502.5, 
subdivision (b), and DIR website. 

'• 

Compile and provide appropriate payroll records for the Election Supervisor, pursuant 
to Governnient Code s.ection 3502.5, subdivision (b), and DIR website. · 

Make available employees to serve as voting place observers, pursuant to Government 
Code section 3502.5, subdivision (b), and DIR website .. 

Staff, prepare for, and represent the agency in administrative or court proceedings 
regarding disputes as to management, supervisory and confidential designations (which 
are exCluded from agency shop arrangemen~), pursuant to Government Code section 
3502.5, subdivisions (b) and (e), and procedures of the State Mediation and 
Conciliation Service. 

10. Provide staffing to institute and administer procedures for agency fee deductions and 
transmittal to union, pursuant to Government Code sections 3502.5, subdivision (b), 
and 3508.5, subdivisions (b) and (c). · 

11. Institute and administer procedures and documentatiQn for in lieu fee payments of 
conscientious objectors, and transmittal to appropriate charities, pursuant to 
Government Code section 3502.5, subdivisions (b) and (c). · 

12. Negotiate with the union concerning.the above two procedures, and represent the 
agency iri the event of PERB intervention regarding disputes, pursuant to Government 
Code section 3502.5, subdivision (b). 

13. Process agency shop rescission petitions, pursuant to Government Code section 3502.5, 
subdivision ( d). · 

9 

.. 
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14. Participate in PERB's rulemaking process relating to implementation of its jurisdiction 
under the test claim legislation, pursuant to Government Code section 3509, 
subdivisions (a), (b), and (c), and PERB's website. 

15. Develop and provide training in PERB's rules, procedures and.decisions for agency . 
·supervisory and management personnel and attorneys. 

16. Respond to appeals made to the PERB of agency actions regarding unit issues, 
representation matters, recognition, elections and unfair practice determinations, 
pursuant to Government Code section 3509, subdivisions (b) and (c), and title 8, 
California Code of Regulations, sections 60000 and 60010. 

17. Respond· to, or file, unfair labor practice charges, pursuant to Government Code section 
3509, subdivision (b), and title 8, California Code of Regulations, sections 32450, 
32455, 32602, 32603, 32615, 32620, 32621, 32625, 32644, 32646, 32647, and 32661. 

18. Participate in' PERB' s investigation of charges, pursuant to title 8, California Code of 
Regulations, sections 32149, 32162, 32980, and 60010. · 

19. Prepare for hearings before PERB Administrative Law Judges including, but not 
limited to the preparation of briefs, documentation, exhibits, witnesses and expert 
witnesses, pursuant to title 8, California Code of Regulations, sections 32150, 32160, 
32164,32165,32190,32205,32210,32212,32647,and60040. 

20. Present the agency's case before the PERB's Administrative Law Judge, including 
expert witness fees, increased overtime costs for employee witnesses, closing brief, 
costs of transcripts and travel expenses, pursuant to title 8, California Code of A 
Regulations, sections 32170, 32175, 32176, 32178, 32180, 32190, 32206, 32648, W 
32649; 32207, 32209, 32230, 32680, 60041, and 60050. 

21. Represent the agency at proceedings that appeal PERB Administrative µtw Judge 
decisions to the Board itself, including travel expen8es, pursuant to title 8, California 
Code of Regulations, sections 32200, 32300, 32310, 32315, 32320, 32360, 32370, 
32375, 32410, 32635, and 60035. 

22. Prepare for and represent the agency at appeals of final PERB decisions to superior and 
appellate courts, pursuant to title 8, California Codc;i of Regulations, section 32500. 

23. Prepare for and represent the agency in superior and appellate court proceedings 
regarding litigation over the test claim legislation's ambiguity and scope, as well as the 
parameters of the jurisdiction of the PERB. · 

Claimants, City of.Sacramento and County of Sacramento, filed comments on November 19, 
2002, in response to the Department of Finance's commentS of August 30, 2002. Claimant City 
of Sacramento filed comments in response to ~e draft staff analysis, and claimant County of 
Sacramento filed comments in response to the Department of Finance's comments of 
November 13, 2006. The issues raised in those comments are addressed in the following 
analysis. 

Position of Department of Finance· 

The Department of Finance states that there are not any state-reimbursable costs resulting from A 
the test claim statutes, for the following reasons: ·• 'W' 
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• The test claim statutes do not create a new program or higher level of service since, 
pursuant to the language of the statutes, the duties of the local agency employer 
i;-epresentatives are "substantially similar to the duties and responsibilities required 
under existing collective bargaining enforcement procedures and therefore the costs 
incurred by the local agency employer representatives in performing those duties and 
responsibilities under this chapter are not reimbursable as state-mandated costs." 
Duties that the agencies already perform under the existing process include responding 
to unfair labor practice charges, compiling payroll and personnel records, and 
participating in meetings and negotiations with unions. 

· • Many of the activiti.es listed in the test claim are discretionary and therefore do not 
qualify as reimbursable state-mandated costs, such as creating and providing training 
on the PERB rules and regulations, processing agency shop petitions, participating in 
PERB's rulemaking process, or appealing PERB decisions. 

• The test claim statutes provide for offsetting savings to local agencies since the 
provisions shift local employers from a process wherein they rely on the court system 
to litigate unfair labor practice charges to a process where they would rely on PERB for 
those types of decisions. The costs that the employers would incur through the process 
with PERB would have been incurred if the unfair labor practice claims were still 
being litigated in the court system. To the extent that PERB settles claims before they 
ever reach a courtroom, the provisions within this chapter would result in savings to the 
public agencies. 

The Departmerit of Finance provided additional comments on December 18, 2002, in response 
to claimant's rebuttal of November 19, 2002, and in response to the draft staff analysis. The 
issues raised in those comments are addressed in the follqwing analysis. 

Discussion 

The courts have found that article XIII B, section 6 of the. California Constitution23 reco/lnizes 
the state constitutional restrictions on the powers oflocal goverruiJ.ent to tax and spend. "Its · 
purpose is fo preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased 
financial responsibilities because of the taxing and spending limitations that articles XIII A · 

23 Article XIII B, section 6, subdivision (a), (as amended by Proposition IA _in November 
2004) provides: "Whenever the Legislature or any state agency mandates a new program or 

· higher level of service on any local government, the State shall provide a subvention of funds 
to reimburse that local government for. the costs of the program or increased level of service, 
except that the Legislature inay, but need not, provide a subvention of funds for the following 
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation 
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates 

· enacted prior to January 1, 1975, or executive orders or regulations initially implementing · 
legislation enacted prior to January 1, 1975." 
24 Department of Finance v. Commission on State Mandates (i!ern High School Dist.) (2003) 
30 Cal.4th 727, 735. · . 
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and XIII B impose."25 A test. claim statutes or executive order may impose a ~eimbursable . 
state-mandated prof am if it orders or commands a local agency or school district to engage in 
an activity or task.2 In addition, the required activity or task must be new, constituting a "new 
program," and it must create a "higher level of service" over the previously required level of 
service.27 · 

·The courts·have defined a "program" subject to article xm B, section 6, of the California 
Constihiti0n, as one that carries out the governmental function of providing public services, or 
a law that imposes unique requirements on local agencies or school districts to implement a 
state policy, but does not apply generally to all residents and entities in the state.2 To 
determine ifthe program is n:ew or imposes a higher level of service, the test claim legislation 
must be compared with the legal requirenients in effect immediately before the enactment of. 
the test claim legislati.on. 29 A "higher level of service" occurs when there is "an increase in the 
actual level or quality of governmental services provided."30 

·Finally, the newly required activity or increased level of service must impose costs mandated 
by the state. 31 · · 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within.the meaning of articie XIII B, section 6.32 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as . 
an "equitable remedr to cure the perceived unfairness resulting from political decisions on · 
funding priorities. "3 

The analysis addresses the following issues: 

25 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
26 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 
27 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 
44 Cal.3d 830, 835-836 (Lucia Mar). 
28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia 
Mar, supra, 44 Cal.3d 830, 835). 
29 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 
830,835. . 
30 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
31 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
32 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
33 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. · . ~ 
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• Are the test claim statutes and regulations subject to article XIII B, section 6 of the 
California Constitution? 

• Do the activities mandated by the test claim statutes and regulations constitute a "new 
program or higher level of service" within the meaning of article XIII B; section 6 of 
the California Constitution? 

• Do tlie activities mandated by the test claim statutes and regulations impose "costs 
mandated by the state" within th,e meaning of article XIII B, section 6 of the California 
Constitution and Government Code section 17514? · · 

Issue 1: Are the test claim statutes and regulations subject to article XIII B, 
section 6 of the California Constitution? 

A. Do the Tesi Claim Statutes or Regulations Mandate Any Activities? 

In order for a test claim statute or executive order to impose a reimbursabl~ state-mandated 
program under article XIII B, section 6, the language inust mandate an activity or task upon 
local governmental agencies. If the language does not mandate or require local agencies to 
perform a task, then article XIII B, section 6 is not triggered.34 

· .· 

The claimant is requesting reimbursement for activiti.es related to: 1) participation in PERB's 
rulemaking process to implement the test claim statutes; 2) representing the agency in court 
regarding litigation over the test claim statutes' ambiguity and scope; 3) agency shop 
arrangements; 4) agency shop rescissions; 5) dues or service fee deductions; 6) in lieu fee 
payments; 7) PERB jurisdiction and administrative hearings; and 8) representing the agency in 
court appeals of final PERB decisions. · 

In the following analysis, where the plain language of the test claim statutes or regulations does 
not require a particular activity, but such activity might reasonably stem from an activify 

. approved for reimbursement by the Commission, the Commission can consider claimant's 
request for reimbursement for those activities at the Parameters and Guidelines stage to 
determine whether they are reasonable methods of complying with the mandate pursuant to 
title 2, California Code of Regulations, section 1183.l, subdivision (a)(4). 

Rulemaking and Litigation Activities Regarding the Test Claim Statutes and Regulations 

Staff finds that participation in PERB' s rulemaking ·process to implement the u;st claim 
stattites and representing the agency in litigation over "ambiguity" in the test claim statutes are 
not activities required by the test claim statutes or regulations.' Participation in these activities 
is discretionary on the part of the local public ·agency. 

Claimant argues that without participation of the employers in the rulemaking process, the_, 
regulations would not have addressed the needs of the employers and would have been crafted 
with only the input of the various unions, resulting in needless expense to all local· government 
employers. Nevertheless, the plain language of the test claim statutes contains no provision 
requiring local agencies to participate in the rillemaking process, nor io litigate the test claim 
statutes. Therefore, rulemaking participation and litigation costs are not subject to, or 
reimbursable pursuant to, article XIII B, section 6. 

34 City of Mercedv. State of California (1984) 153 Cal.App.3d 777, 78'! (City of Merced). 
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Agency Shop Arrangement Activities 
(Gov. Code. € 3502.5. subds. (b) & (e)) · 

The test claim statutes modified Government Code section 3502.5 to add a new method for 
creating an agency shop arrangement. Subdivision (b) states that, in addition to being 
established through negotiation between the local public agency employer and a public 
employee organization pursuant to subdivision (a), an agency shop arrangement shall be placed 
in effect upon a signed petition of30 percent of the employees in a bargaining unit requesting 
both an agency shop agreement and an election to implement an agency fee arrangement, and 
the approval of a majority of employees who cast ballots in favor ofihe agreement. The 
petition for the agreement may only be filed after the employee organization has requested the 
public agency employer to negotiate on an agency shop arrangement, and the parties have had 
30 calendar days to attempt good faith negotiations in an effort to reach agreement.JS 
Subdivision (e) provides that agency shoJ' arrangements are not applicable to management, 
confidential, or supervisory employees.3 . . 

For agency shop arrangements established pursuant to subdivision (b), the election is · 
conducted by a neutral third party jointly selected by the local public agency employer and the 
employee organization. 37 Where the employer and employee organization cannot agree on a 
neutral third party, the Department of Industrial Relations, Division of Conciliation, shall 
conduct the election.JS . 

Claimant is requesting reimbursement for: 1) engaging_ in separate agency shop negotiations 
for up to 30 days; 2) processing agency shop petitions; 3)' participating in meetings with the 
petitioning union to discuss jointly selecting a neutral person or entity to conduct the agency 
shop election; 4) participating in meetings with the neutral person or entity, or the State 
Conciliation Service (Election Supervisor), to reach agreement; 5) compiling and providing 
the Election Supervisor the necessary unit employee information to verify the 30 percent 
showing of interest; 6) posting and distributing notices of election; 7) compiling and providing 
appropriate payroll records for the Election Supervisor; and 8) making employees available to 
serve as voting place observers. Claimant is also seeking reimbursement for staffing, 
preparing for, and representing the local public agency in administrative or court proceedings 
regarding disputes·as to management, supervisory and confidential designations, which are 
excluded from agency shop arrangements. 

The plain language of the. test claim statutes and regulations regarding subdivision (b) agency 
shop arrangements does not require public agency employers to engage in separate agency 
shop negotiations for up to 30 days. The test claim statutes state that "[t]he petition.[for the 
agency shop arrangement] may only be filed after the recognized employee organization has 

JS G~vernment Code section 3502.5, subdivision (b); 

J6 Government Code section 3502.5, subdivision (e), formerly subdivision (c); that provision 
was subsequently amended to delete confidential and supervisory employees (Stats. 2003, 
ch. 311 ), but the amendment was not pied.in the test claim and thus staff makes no findings 
with regard to it. 

J? Ibid. 

JS Ibid. 
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requested the public agency to negotiate on an agency shop arrangement and~ beginning seven 
working days after the public agency received this request, the two parties have had 30. 
calendar days to attempt good faith negotiations in an effort to reach agreement." (Emphasis 
added.) This language does not mandate the filing ofa petition or party negotiations. 

Claimant ~tates that for the public agency employer to fail to participate in good faith 
negotiations during the 30-day period is an unfair labor practice, citing title 8, California Code 
of Regulations, section 32603, subdivision (c), which states it shall be an unfair labor practice 
for a public agency to "[r]efuse or fail to meet and confer in good faith with an exclusive 
representative as required by Government Code section 3505 or any local rule adopted 
pursuant to Government Code section 3507." Section 3505 requires the local public agency to 
meet and confer in good faith regarding wages, hours and other terms and conditions of 
employmeI).t. Nevertheless, for the reasons stated below, staff finds that the test claim statutes 
do not require the local public agency employer to engage in agency shop negotiations. 

The Third Reading Analysis of Senate Bill No. 739 - the test claim statutes - provide the 
following statements: 

1. Some public agency employers unfairly withhold or refuse agreement 
on agency fee arrangements despite a significant interest demonstrated by 
employees. · · 

2. The existing MMBA provisions are said to provide employers with an 
unfair veto authority over such arrangements. · 

3. This bill provides employees with an alternative process to obtain an 
agency fee agreement through a fair, democratic process.39 

The California Attorney General has interpreted Government Code section 3502.5, 
subdivisi(!n (b), in an opinion finding that the Department oflndustrial Relations may 
conduct an agency shop election during the term of an existing memorandum of 
understanding (MOU) with an existing agency shop provision if that provision is first 
rescinded or removed.4° Citing the Senate Rules Committee Analysis for the test claim 
statutes, noted above, the Attorney General stated: "It is clear from the legislative history 
of section 3502.5 that the employee election procedures of subdivision (b) were added to 
the statute to deal with situations where the negotiated MOU procedures specified in 
subdivision (a) proved to be unsuccessful." (Emphasis added.)41 Opinions of the 
Attorney General, while not binding, are entitled to great ~eight, and in the absence of 
controlling authority, these opinions are persuasive 'since the legislature is presumed to be 
cogniz.ant of that construction of the statute.' 42 

· 

39 
Senate Rules Committee, Office of Senate Floor Analyses, Third Reading Analysis of 

Senate Bill Ntimber 739 (1999-2000 Regular Session), as amended May 13, 1999, Page 3. 
40 8.6 Ops. Cal. Atty. Gen. 169. 

u Id at page 4. 

42 Napa Valley Educators' Assn. v. Napa Valley Unified School Dist. (1987) 194 
Cal.App.3rd 243, 25 I .. 
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Claimant states in its comments that staff should "consider the fact that agency shop 
arrangements are no longer just the product of MOU negotiations, but under the terms of the 
test claim legislation, can be raised at any time during the term of an MOU. This new mandate 
vests unions with .that right, and requires good faith negotiations in a manner and at a time that 
had never existed prior to the test claim legislation."43 However, the subdivision (a) agency 
shop provisions have been in effect since 19.81, and nothing in those preexisting provisions 

·restricted negot~ations to the time period of MOU negotiations. 

Thus, in accordance with the Attorney General's opinion, the employer-employee negotiations 
referenced in subdivision (b) are the same negotiations that would occur under subdivision (a), 
but subdivision (b) merely establishes a date when the employee organization may file the 
agency shop petition .. If the public agency employer refused to negotiate with the employee 
organization on an agency shop agreement, any resulting ''unfair labor practice;:" would stem 
from subdivision (a) rather than subdivision (b), the test claim statutes. 

Therefore, staff finds that the activity of engaging in agency shop negotiations is not required 
of the public agency employer as a result of the test claim statutes. · 

Staff further findS that none of the other activities claimed regarding subdivision (b} agency 
shop arrangements44 are required by the test claim statutes or regulations, since, as noted 
below, no other document that could be considered an "executive order" has been pied 
indicating that any of those other activities are required. 

Government Code section 17553, subdivision (b), states that: 

All test claims shall be filed on a form prescribed by the commission and 
shall contain at least the following elements and documents: 

(I) A written narrative that identifies the specific sections ofstatutes or 
executive orders alleged to contain a mandate ... 

(3) (A) The written narrative shall be supported 'with copies of all of the 
following: 

(i) The test claim statute that includes the bill number or executive order, 
alleged to impose or impact a mandate. 

The test claim form does not include a cite to a statute, regulation or executive order requiring 
the local public agency employer to perform any activities with regard to agency shop 
elections. Page 6 of the test claim makes a reference to the Department of Industrial Relations 
(DIR) website, at http://www.dir.ca.gov/csmcs/ase-sb739.html. As of October 5, 2006, that 
DIR website displays "Procedures for mandated agency shop elections," last updated April 
2005. No actual document from the website was filed with the test claim, h~wever, and the 
website reference itself cannot be considered a "document" filed with the test claim, pursuant 
to section 17553, subdivision (b)(3). Since those procedures from the website-that may 

43 Comments on Draft Staff Analysis submitted by City of Sacramento, claimant, on 
November 9, 2006. · · 
44 To the extent that any activities claimed here could.result from charges filed with PERB, 
those activities are addressed under the "PERB Jurisdiction and Administrative H~gs .A 
(Gov. Code, § 3509)" heading, infra. 'W 
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.· :r. •· . ..... · .. 

otherwise be expected of public agency employers with regard to subdivision (b) agency shop 
election$ - were not pled, the Commission does not have jurisdiction to make any findings 
with regard to them. 

In comments on the draft staff analysis, claimant asserts that the public agency employer must 
process agency shop petitions; since "[o]nly the employer possesses the records necessary for 
compiling the needed information concerning unit employees, in order to ascertain whether the 
30% requirement has been met, and to makeup the required lists of qualified voters." 
However, claimant still has not pleda "document" upon which the Commission has 
jurisdiction to make a finding as to whether these activities are state-mandated. 

Accordingly, staff finds that Government Code section 3502.5, subdivi~ion (b ), does not 
. impose any state-mandated activities that are subject to article XIII B, section 6 .. 

Agency Shop Rescission Activities 
(Gov. Code. § 3502.5. subd (d)) 

. , . . . 

Government Code _section 3502.5, subdivision (d), provides that an agency shop arrangement 
may be rescinded by a majority vote of all the employees in the unit pursliant to procedures 
specified or other procedures negotiated-by the local public agency employer and the 
recognized employee organization. Pursuant to the test claim statutes, the agency shop 
rescission provisions are now ."also applicable to an agency shop agreement placed in effect 
pursuant to ·subdivision (b)." · · ' 

Claimant is requesting reimbursement for ''processing" agency shop rescission petitions. 
Although there is no specific requirement in the test claim statutes or regulations.to ''Process" 
agency shop rescission petitions, the test claim regulations contain one provision regarding 
agency shop rescissions. Title 8, California Code of Regulations, section 61610, states the 
following: 

Within 20 days following the filing of the petition to rescind an agency shop 
agreement or provision, the ·public agency shall file with the [PERB] 
regional office an alphabetical list containing the names and job titles or 
cla8sifications of the persons employed in the unit described in the petition 
as of the last date of the payroll period immediately preceding the date the 
petition was filed, unless otherwise directed by the Board. 

However, title 8, California Code of Regulations, section 61000, states that sections 61000 
et seq. are applicable "only where a public agency has adopted such provisions as its local rules 
or where all parties to a representation case agree to be bound by the applicable PERB 
Regulations." Thus, any activities in those regulations flow from the discretionary act of 
adopting .them or agreeing to. be bound by them, and do_ not constitute state-mandated 
activities.45 ' · · 

Therefore, Oovernment Code section 3502.5, subdivision (d), does not impose any 
state-mandated ac~ivitiesthat are subject to article XIII B, sectiori 6. 

45 Title 8, California Code of Regulations, section 61000.has been amended since the test 
claim was filed. However, the amended regulations were not pied and are not addressed in this 

. analysis. .. 
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Dues or Service Fee.Deductions 
(Gov. Code. f 3508.5. subd. (b)) 

Test claim statute Government Code section 3508.5, subdivision (b), states that "[a] public 
employer shall deduct the paynient of dues or service fees to a recognized employee 
organization as required by an agency shop arrangement between the recognized employee 
organization and the public employer." 

The claimant is requesting reimbursement for costs to provide staffing to institute and 
administer. procedures for agency fee deductions and their transmittal to the union for agency 
shop arrangements established pursuant to Government Code section 3502.5, subdivision (b), 
negotiate with the union concerning those procedures, and represent the agency in the event of 
PERB intervention regarding disputes. · 

Staff finds that the plain language of the statutes requires only that tp.e local public agency 
cause the dues or services fees to be deducted from the affected employees' wages and 
transmitted to the union. There is no requirement in the test claim statutes or regulations 
requiring the agency to institute and administer "procedures," negotiate with the union 
concerning those procedures, or represent the age_ncy in the event of PERB intervention.46 

Thus, Government Code section 3508.5, subdivision (b), does impose a state-mandated activity 
on the local agency- causing the dues or service fees to· be deducted ·and transmitted to the 
union - which is subject to article XIII B, section 6. 

In Lieu Fee Pavments 
(Gov. Code. f 3502.5. subd. (c)) 

. . . 
Where an agency shop arrangement has been established, Government Code section 3502.5, 
subdivision (c), provides that employees who conscientiously object to joining or financially 
supporting public employee organizations shall not be required to join or financially support 
any public employee organization as a condition of employnient. The test claim statutes made 
this existing provision applicable to agency shop arrangements established under Government 
Code section 3502.5, subdivision (b). 

Conscientious objectors may be required to pay sums equal to the dues, initiation or agency 
shop fees to a nonreligious, nonlabor charitable fund, in lieu of fees paid to the employee 
organization. Proof of such paynients, if they are required, "shall be made on a monthly basis 
to the public agency as. a condition of continued exemption from the requirement of financial 
support to the public employee organization." · 

The claimant is requesting reimbursement for costs to institute and administer procedures and 
documentation for in lieu fee paynients of conscientious objectors and their transmittal to 
appropriate charities, negotiate with the union concerning those procedures, and represent the 
agency in the event of PERB intervention regarding disputes. 

Agency shop arrangements can be established under subdivision, (b) without the local public 
agency employer's approval. Although the employee holding a conscientious objection "may 

46 To the extent that any activities claimed here could result from charges filed with PERB, 
those activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Government Code section 3509)" heading, infra. 
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be required" to make in lieu fee payments, under subdivision (b) agency shop arrangements, 
that requirement would be established by the employee organization and covered employees, 
with no discretion on the part of the local public agency employer. Therefore, activities 
required because of an in lieu fee payment provision of a subdivision (b) agency shop 
arrangement would not be discretionary. · 

Based on the plain language of the test claim statutes and regulations, the only activity 
required of the local public agency employer is to receive the required monthly "proof' of in · 
lieu fee payments. The Department of Finance asserts that since the test claim statutes do not 
require ~e local public agency to take any action once the monthly "proof' is received, it · 
disagrees with the finding that such receiptis a state-mandated reimbursable activity. 
Nevertheless, the verb "receive" is defined as ''to take or acqwre (something given, offered, or 
transmitted.),47 and staff maintains that ''receiving proof of such payments" does constitute an 
actual activity required by the state of the local public agency employer. 

'• .. 

The other activities claimed are not required by the statutes or regulations, and, as a result, are 
not state-mandated activities. 48 

· . . . . . 

Thus, Government Code section 3502.5, subdivision (c), does impose a state-mandated 
activity on the local agency - receiving monthly proof of in lieu fee payments - which is 
subject to article XIII B, section 6. · 

PERB Jurisdiction and Administrative Hearings 
(Gov. Code. § 3509) 

. . 

The test claim statutes added provisions granting the PERB jurisdiction over disputes arising 
under the MMBA, including enforcing and applying local rules and regulations adopted by a 
local public agency. Government Code Section 3509 states: · 

(a) The powers and duties of [PERB] described in Section 3541.3 shall also 
apply, as appropriate, to this chapter and shall include the authority as set 
forth in subdivisions (b) and (c). · 

(b) A complaint iilleging any violation of this chapter or of any rules and regulation8 
adopted by a public agency pursuant to Section 3507 shall be processed as an urifair 
practice charge by [PERB]. [PERB] shall apply and interpret unfair labor practices 
consistent with existing judicial interpretations of this chapter. 

(c) [PERB] shall enforce and apply rules adopted by a public agency concerning unit 
determinations, representation, recognition, and elections. 

In its quasi-judicial capacity to resolve employer-employee disputes, PERB has several powers 
and duties, including the ability to "hold hearings, subpoena witnesses, administer oaths, take 
the testimony or deposition of any person, and ... to issue subpoenas duces tecum to require 

·. 
47 The American Heritage Dictionary, New College Edition, 1979, page 1087. 
48 To the extent that any activities claimed here result from any charges filed with PERB, those 
activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Government Code section 3509)" heading, infra. ' 
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the production and examination of any employer's or employee organization's records, books, 
or papers relating to any matter within its jurisdiction. '"'9 

· · 

As a result of the test claim statutes, regulations setting forth PERB procedures were modified 
to reflect their applicability to MMBA disputes. These regulations set forth detailed 
procedures for conducting initial administrative hearings and administrative appeals of those 
decisions to the five-member PERB itself,' including such matters as time and manner of filing 
complaints, investigations, subpoenas, depositions, conduct of hearings, rules of evidence, 
briefs, oral arguments, transcripts, decisions, reconsiderations and appeals.so 

A complaint under MMBA can be made as an unfair labor practice charge or a request for 
PERB to review a local public agency employer's action concerning a unit determination, 
representation, recognition or elections. 

The claimant is seeking reimbursement for costs to·: 1) respond to appeals made to the PERB 
of agency actions regarding unit issues, representation matters, recognition, elections and 
unfair practice determinations; 2) respond to, or file, unfair labor practice charges; 
3) participate in PERB' s investigation of charges; 4) prepare for hearings before PERB 
Administrative Law Judges including, but not limited to, the preparation of briefs, 
documentation, exhibits, witnesses and expert witnesses; 5) present the agency's case before 
the PERB's Administrative Law Judge, including expert witness fees, increased overtime costs 
for employee witnesses, closing brief, costs of transcripts and travel expenses; 6) represent the 
agency at proceedings that appeal PERB Administrative Law Judge decisions to the Board 
itself, including travel expenses; and 7) develop and provide training in PERB's rules, 
procedures and decisions for agency supervisory and management personnel, and attorneys. 

For the reasons stated below, staff finds that the local public agency employer is required to 
engage in the activities set forth in the PERB procedures when cases are filed with PERB by 
an entity other than the public agency employer. However, stafffinds that where a local public 
agency employer initiates a charge or appeal with PERB, that decision is discretionary and 
thus does not mandate any of the PERB procedures. · 

·Claimant argues that where PERB errs in the interpretation of a law or its application to the 
facts in a given situation to the detriment of the employer, ·the employer has no choice but to 

. appeal its decisions; similarly, the employer has no choice but to respond to any union appeal 
of a PERB decision. Claimant also argues that, in corning under the jurisdiction of PERB, the 
employer now has no choice but to file an unfair labor practice if the union is engaging in 
conduct which constitutes a violation of MMBA. The types of actions which can be 
.undertaken by the union, which constitute unfair labor practices and are illegal under MMBA, 
"include such concerted activities as refusals to perform all required job duties, slow downs, 
sick outs, rolling strikes and work stoppages."s1 

49 Government Code section 3541.3, subdivision (h). 

so Title 8, California Code of Regulations, s~ctions 31001 et seq. 

SI Comments on Draft Staff Analysis, submitted by claimant City of Sacramento on 
November 9, 2006, page 3. 
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Claimant further states that: 

Illegal concerted activities threaten pub.lie health, safety and welfare, iffor · 
example, emergencies are not promptly responded to; if garbage piles up 
and is not collected; i{sewage is not properly treat~ and disposed of; if -
public assistanee is not ildlninistere4 iµtd paid as required; and if payroll, 
accounts payable and accounts reqeiyable are not processed. Furthermore, 
it is disruptive to agencies if a union Were to intimidate or coerce an -

' ::fr:~~~·~:~~~:~; i:=.'f1~;;:·~~:;'~~~.--1 ~·~·~·-;t_ ~.; .. 
:·:{~+~~~ iT:.~.~~·t ~\J~r: :.: ~t~~!~1~~· . 

.... :·;,~~·:f~-~;-~·~:.~h::·.~ ·, .-"-:'~tlh\ 

employee because of the exercise of his or her rights guaranteed by /<'.•'.i'.lWv; 
Oovernment Code, section 3502 or any local rule. 

Public healtl1 and safety can be .seriously µ¢ermined if a union engages in 
unfair labor practices which go Unchecked~. Just as any violation ofth(l 
MMBA by an employer constitutes an unfair labor practice charge, so too 
does any violation of the MMBA by an employee organization. This is 
·not the type of conduct which showd be countenanced· by a finciing of 
'voluntariness' on the part of the Commission;52 

, -- · 
' 

The Department ~fFintµice asserts that the ptiblic agency eµiployer's PERB acti:Vities are 
discretionary, however, b~ed 011 the case of County of Los,.;1._ngdes v. Commission on State 
Mandates (1995) 32 Cal.A.pp.4tli 805 (County of Lo~ Angeles II). That case, in interpreting the 
holding in Lucia Mar, 53 noted that where locaj entities have alternatives under th.e "statute other 
than payfog the costs iii question, the costs do not coDS,tltute a state mandate. 54 Finance argues 
that, in this case, the claimant has "alternatives availabie in that it may ~hoose to argue an 
affected case in front of the PERB, it may (lxtemally d~v~l.op a settJ:tment, or it can try to 
resolve the employment issu(l int~mally. Onl_y w,hen the claimant ·chooses to engage the case 
within PERB's jurisdi.<;tion [which includes resporidirig ~9 chargc;ls fU1d appeals filed with 
PERBJ does the daimarit then fall witbpi the requirements. of that .pr<;>cess."55 

Staff agrees that the public agency employer has alternatives to ·bringing an action to PERB 
when an employee organization e11gages ill concerted activiti~s such as strikes or work 
slowdowns. The MMBA itself provides significant flexibility for resolving einployer
employee disputes, as se_t forth iri. Govermrient Code section 3500, subdivision (a), which 
states: · · 

It is the purpose of this chapter to promote full communication between 
public employers and their employees by providing a reasonable metlioci of 
resolving disputes regarding wages, hours, and other terms and coriclitions of 
eptployment betweei;i public employers arid public employee · · 

. organizations ..... Nothing contained herein shall be deemed to supersede the· 
provisioris of existing state law and the charters, ordinances, and rules of . ' . 
local public agencies that establish and regulate a merit or civil service 
system or which provide for oth~r methods of administering employt)i'-

52 Jbid 
53 Lucia Mar, supra, 44 Cal.3d 830. 
54 County of Los Angeles ll supra; 32 Cal,App. 4th 805, page 818. 
55 Comments from Department of Finance, submitted December 20, 2006, page 2. 
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employee relations nor is it intended that this chapter be binding upon those 
public agencies that provide procedures for the administration of employer
employee relations in accordance with the provisions of this chapter. This 
chapter is intended, instead, to strengthen merit, civil service and other 
methods of administering employer-employee relations through the 
establishment of uniform and orderly methods of communication between 
employees and the public agencies by which they are employed. · 

In County Sanitation District No. 2 of Los Angeles County v. Los Angeles County Employees' 
Association (1985) 38 Cal.3d 564 (County Sanitation Dist.), addressing the is.sue of the legality 
of public sector strikes, the Supreme Court questioned the "essentiality" of most public 
services, and notes several alternatives available to the public agency employer. One such 
alternative is to simply hold firm to the employees' demands: 

[A] key assumption underlying the argument-that all government services 
are essential - is factually unsupportable. Modem governments engage in 
an enormous number and variety of functions, which clearly vary as to their 
degree of essentiality. As such," the absence of an unavoidable nexus 

. betWeen most public services and [ essentiality] necessarily undercuts the 
notion that public officials will be forced to settle strikes quickly and at any 
cost. The recent case of the air-traffic controllers' strike ... is yet another 
example that governments have the ability to hold firm againsta strike for a 
considerable period, even in the face of substantial inconvenience. As this 
court concluded in Los.Angeles Met. Transit Authority v. Brotherhoqd of 
Railroad Trainm(!n, supra, "Permitting employees to strike does not 
delegate to them authority to fix their own wages to the exclusion of the 

· employer's discretion. In collective bargaining negotiations, whether or not 
the employees strike, the employer is free to reject demands if he determines 
that they are unacceptable." (54 Cal. 2d at p. 693, italics added.)56 

· 

County Sanitation Dist. also cites the situation where Santa Monica ended a strike of city 
employees by threatening to subcontract its sanitation operations, and noted that San Francisco 
has chosen to subcontract its entire sanitation system to private firms. Thus, filing an unfair 
labor practice charge with PERB is only one tactic in a variety of available options for the 
public agency employer. 

The plain language of the statutes and regulations does not require the local public agency 
employer to initiate charges or appeals to PERB. The cases have founsl that, in the absence of 
strict legal compulsion, a local government entity might be "practically" compelled to take an 
action thus triggering costs that wm,1ld be reimbursable. The case of San Diego Unified School 
Dist. addressed the compulsion issue in the context of student expulsions. There, the court 
found that in the absence of legal compulsion, compulsion might nevertheless be found when a 
school district exercised it discretion in deciding to expel a student for a serious offense to 
other students or property, in light of the state constitutional requirement to provide safe 
schools.57 . . 

56 County Sanitation Dist., supra, 38 Cal.3d 564, pages 577-578. 

57 San Diego Unified School Dist., supra, 33 Cal.4th 859, at page 887, footnote 22. 
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Here, claimant·is seeking reimbursement for costs to file unfair labor practice charges with 
PERB, or appeal decisions of PERB, claiming it has no choice in the matter when the union 
engages in such concerted activities as refusals to perform all required job duties, slow downs, 
sick outs, rolling strikes and work stoppages, because the public health and safety is at risk. 
This argwnent falls short of the circumstances discussed in San Diego Unified School Dist, 
where the constitutional requirement for safe schools might practically compel the school 
district to expel a student. And since the public agency employer has alternatives to initiating 
an unfair labor practice or filing an appeal with PERB, such as resolving employment issues 
internally, contracting out or developing settlements, the County of Los Angeles II case is 
applicable to find that no mandate exists; Moreover, the Supreme Court in San Diego Unified 
Schop/ Dist. underscored the notion that a state mandate is found when the state, rather than a 
local official, has made the decision to require the costs to be incurred. 58 In this case, the state 
has not required the local public agency employer to file any charge or appeal with PERB. 

Thus, staff finds that where a local public agency employer files a charge or appeal with 
PERB, that decision is discretionary, and the PERB procedures are only triggered because of 
the employer's discretionary decision to bring the CR$e forward. 

However, since cooperation with PERB and its subpoena powers is needed to resolve MMBA 
disputes adjudicated by PERB, the local public agency employer does not have any 
alternatives and is required to engage in the activities set forth in ihe PERB procedures when 
such disputes are .filed With PERB by an entity other than the .local public agency employer. 

Therefore, staff finds that only the following events trigger the requirement for the local public 
agency employer to participate and respond in accordance, with the PERB procedures: 1) an 
unfair labor practice charge, or a request to review a local public agency employer's action 
concerning a unit determination, representation, recognition or election, is filed with PERB by 
an entity other than the local public agency employer; 2) a decision by a PERB agent, PERB 
Administrative Law Judge, or the five~member PERB is appealed by an entity other than the 
local public agency employer; or 3) the local public agency employer is ordered by PERB to 
join in a matter. Accordingly, the following activities are state-mandated, and are subject to 
article XIII B, section 6: · 

a. procedures for filing docwnents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150); 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176,32180,32205,32206,32207,32209,32210,32212, 
32310,32315,32375,3245S,32620;32644,32649,32680,32980,60010,60030, 

· 60050, and 60070); and · · 

58 Id. at page 880. 
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f. filing and responding to written motions in the course of the hearing (Cal. Code Regs., A 
tit. 8, § 32190). . • 

As noted above, any action by the local public agency initiating a case or amending it, or an 
appeal of a decision by a PERB agent, PERB Administrative Law Judge, or the PERB itself, is 
discretionary and therefore not required. Accordingly, the following activities initiated by the 
local public agency are not state-mandated activities: 

• file an unfair practice charge (Cal. Code of Regs., tit. 8, §§ 32602, 32604, 32615, 
32621,32625) 

• appeal of a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200); 

• amendment of complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648); 

• appeal of an administrative decision, including request for stay of activity and appeal of 
dismissal (Cal. Code of Regs., tit. 8, §§ 32350,32360, 32370, 32635, and 60035); 

• . statement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 32300); 

• · request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and 

• request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450). 

Furthermore, costs for related expert witness services, travel expenses and PERB training are 
not required by the test claim statutes or regulations and, thus, are not state-mandated 
activities. 

Court Appeals o[Final PERE Decisions 
ffit. 8. Cal. Code Regs .. § 32500) 

Section 32500, subdivision (a), states that "[a]ny party in a representation case by the Board 
itself ... may file a request to seek judicial review within 20 days following the date of service 
of the decision." Subdivision (b) states that "[a]ny party shall have 10 days following the date 
of service of the request to file a response." 

Claimant is requesting reimbursement for costs to prepare for and represent the agency in 
superior and appellate courts regarding appeals of final PERB _decisions. The plain.language of 
the test claim statutes and regulations does not require the local public agency employer to 
perform any actiyities with regard to superi()r or appellate court appeals offinal PERB 
decisions. Therefore, these costs are not subject to article XIII B, section 6. 

Summary of State-Mandated Activities 

In summary, staff finds the following activities are state-mandated, and therefore subject to 
article XIII B, section 6: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdivision (b) of · 
Government Code section 3502.5, and transmit such fees to the employee organization. 
(Gov. Code§ 3508.5, subd. (b)) 

· 2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established e 
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under subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, 
subd. (c)) 

3; Follow PERB procedures in responding to charges or appeals filed with PERB, by an 
entity other than the local public agency employer, concerning an unfair labor practice, 
a unit determination, representation by an.employee organization, recognition of an 
employee organization, or an election. Mandated activities are: 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150); 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176,32180,32205,32206,32207,32209,32210, 
32212,32310,32315,32375,32455,32620,32644,32649,32680,32980,60010,· 
60030, 60050, and 60070); and 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190). · 

. B. Do the Mandated Activities Constitute a Program? 

The courts have held that the term "program" within the meaning of article XIII B, section 6 
means a program that carries out the governmental function of providing a service to the 
public, or laws which, to implement a state policy, impose unique requirements on local 
governments and do not apply generally to all residents and entities in the state. 59 

Here, the activities mandated by the test claim statutes and regulations constituted . 
modifications to employer-employee relations under the MMBA. The provisions are 
applicable to "every governmental subdivision, every district, every public and quasi-public 
corporation, every public agency and public corporation and every town, city, county, city and · 
county and municipal corporation ... " and thus impose unique reqµirements on local 
governments and do not apply generally to all residents and entities in the state. Therefore, the 
mandated activities constitute a "program" within the meaning of article XIII B, section 6. 

Issue 2: Do the activities mandated by the test claim statutes and regulations 
constitute a "new program or higher level of service" within the meaning 
of article XIII B, section 6 of the California Constitution? 

A test claim statute or executive order imposes a "new program or higher level of service" 
when the mandated activities: a) are new in comparison with the pre-existing scheme; and · 

59 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). 
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b) result in an increase in the actual level or quality of governmental services provided by the 
local public agency. 60 The first step in making this determination is to compare the mandated 
activities with the legal requirements in effect immediately before the enactment of the test 
claim statutes and regulations. 

Prior to 2001, the MMBA contained provisions for an agency shop arrangement to be formed 
when an agreement was negotiated between the local public agency employer and the 
recognized employee organization.61 The test claim statu~es provided additional 
authorization for formation of an agency shop without a negotiated agreement between a 
local public agency employer and a recognized organization, and made the existing agency 
shop rescission provisions applicable to the new type of agency shop arrangement.62 Thus, 
mandated activities related to the second category of agency shop formation, and rescission 
of such agency shop arrangements, are new in comparison to the pre-existing scheme. 

Prior to 2001, the MMBA provided that nothing could affect the !1ght of a public employee 
to authorize deduction of employee organization dues from his or her wages.63 The test 
claim statutes require a local public agency employer to deduct the payment of dues or 
service fees to a recognized employee organization from the employee's wages pursuant to 
an agency shop arrangement, 64 regardless of how such arrangement is formed. These 
required deductions are new in comparison to the pre-existing scheme. 

Prior to 2001, disputes arising under the MMBA were dealt with via local public agency 
rules adopted under MMBA, and any appeals were made in the courts. The test claim 
statutes brought MMBA disputes under the jurisdiction of PERB,65 and thus local public 
agency employers are now subject to the procedures enacted by PERB for dispute resolution. 
Since these PERB dispute resolution procedures are now applicable to local public agency 
employers slibject to MMBA, the activities required are new in comparison to the pre
existing scheme .. 

The Department of Finance points ouf that the test claim statutes provided specific language 
expressing the Legislature's intent that since the duties are similar to requirements in e~sting 
law, the statutes do not create a reimbursable state mandate. The language states: 

' . . 

The Legislature finds and declares that the duties and responsibilities of 
local agency employer representatives under this chapter are substantially 
similar to the duties and responsibilities required under existing collective 
bargaining enforcement procedures and therefore the costs incurred by the 
local agency employer representatives in p.erforming those duties and 

60 San Diego Unified School Dist., supra, 33 Cal.4th 859~ 877; Luci~ Mar, supra, 44 Cal.3d 
830, 835. 
61 Government C~de section 3502.5, subdivision (a). 
62 Government Code section 3502.S, subdivisions (b) and (d). 

63 Government Code section 3508.5, subdivision (a). 

64 Government Code section 3508.5, subdivision (b). 

65 Government Code section 3 509. 

OI-TC-30 Local Government Employment Relations 
26 · Final Staff Analysis 



--

responsibilities under this chapter are not reimbursable as state-mandated 
costs.66. - . -

However, courts have stated that "legislative disclaimers, findings and budget control language 
are not determinative to a finding of a state mandated reimbursable program ... "67 Moreover, 
the courts have determined that: 

[T)he statutory scheme contemplates that the Commission [on State 
. Mandates], as a quasi-judicial body, has the sole and exclusive authority to 

adjudicate whether a state mandate exists. Thus, any legislative findings are 
irrelevant to the issue of whether a state mandate exists ... 68 

· 

Therefore, the Legislature's findings that the test claim statutes do not impose state-mandated 
costs niay not be relied upon by the Commission as a basis for its conclusion. 

The Department contends that the duties already performed by local public agencies under the 
existing process include responding to unfair labor practice charges, compiling payroll and 
personnel records, and participating in meetings and negotiations with unions. Staff does not 
dispute that some similar activities may have been performed under the existing process. 
However, many of those activities were previously triggered for different purposes, i.e., for 
negotiated agency shop arrangements, and performed in a different forum, i.e., the courts. 
Therefore, as set forth above, staff finds that there are specific activities. that are newly 
mandated by the test claim statutes and regulations. 

Furthermore, since the mandated activities require the locaj agency to perform new tasks in 
service of improving local public agency employer-employee relations, the new activities do 

· result in an increase in the acfual level of services provided by the focal public agency. 

Accordingly, stafffuids that the activities mandated by test claim statutes and regulations 
constitute a "new program or higher level of service" on local agencies within the meaning of 
article XIII B, section 6. 

Issue 3: Do the activities mandated by the test claim statutes and regulations · 
impose "costs mandated by the state" within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 
17514? 

For the mandated activities to impose a reimbursable, state-mandated program, two additional 
elements must be satisfied. First, tl:ie activities must impose costs mandated by the state 
pursuant to Government Code section 17514. Second, the statutory exceptions to 
reimblirsement listed in Government Code section 17556 cannot apply. 

Government Code section 17514 defines "costs mandated by the state" as any increased cost a 
local agency is required to incur as a result of a statute that mandates a new program or higher 

66 Government Code section 3500, s~bdivision (b). 
67 County of Los.Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 
citing Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d 
521, 541. - . 

68 County of Los Angeles, supra, 32 Cal.App.4th 805, 819. 
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level of service .. The claimant alleged in the test claim that the costs for activities necessary to 
comply with the test claim statutes and regulations are "well in excess of$200 per year."69 

Thus, there is evidence in the record, signed under penalty of perjury, that there are increased 
costs as a result of the test elaim statutes and regulations. 

Furthermore, for the reasons stated below, staff finds that none of the statutory exceptions to 
reimbursement listed in Government Code section 17556 are applicable. Government Code 
section 17556 states that: 

The commission shall not find costs mandated by the state, as defined in 
Section 17514, in any claim submitted by a local agency ... , if, after a 
hearing, the commission finds that: 

(e) The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings to local agencies ... that result in no net 
costs to the local agencies ... , or includes additional revenue that was 
specifically intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state mandate. 

The Department of Finance asserts that the test claim statutes provide for offsetting savings to 
local agencies since the provisions shift local employers from a process wherein they rely on 
the court system to litigate unfair labor practice charges to a process where they would rely on 
PERB for those types of decisions; thus, the costs that the employers would incur through the 
process with PERB would have been incurred if the unfair labor practice claims were still . 

. being litigated in the court system. Additionally, to the extent that PERB settles claims before 
they ever reach a courtroom, the provisions would result in savings to the public agencies . 

. Claimant contends, however, that there is no merit to the Department's statement that PERB 
settling claims before they ever reach a courtroom would result in savings to the public 
agencies, because this conjecture disregards the fact that a union facing the prospect of formal, 
more costly c.ourt p~oceedings could just as likely be a more compelling inducement for 
settling ciaims. Moreover, under PERB's regulations, settlement conferences occur only after 
the agency participates in the investigative process and responds to the unfair practice charge. 

In response, the Department asserts that the PERB administrative process truncates the 
claimant's participation and provides operational savings through a faster adjudication, 
whereas, in comparison, a court process could take years to finalize. Since the claimant has 
not provided any statistical, fiscal, or numerical data showing case cost trends evidencing 
otherwise, the Department's position regarding offsetting savings continues to have merit. 

The legislative history indicates that one factor in adopting the test claim statutes was the fact 
that, at the time, MMBA had no effective enforcement procedures except for ti.fie-consuming 

69 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated 
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. · 
That section was subsequently modified in Statutes 2002, chapter 1124, to increase the 
minimum to $1,000. If this test claim is approved, any reimbursement claims must exceed 
$1,000. 
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· and ~xpensive court action.70 The proponents of the bill argued that "[o]ne of the basic 
principles of an effective collective bargaining law should be to provide for enforcement by an 
administrative agency with ex-Rertise in labor relations," and the appropriate role for courts is 
to serve as an ~ppellate body. Thus, there could be savings using the PERB process.. . 

However, other than the above-noted speculations, there is no evidence in.the record to support 
the notion that "[t]be statute, executive order, or an appropriation in a Budget Act or other bill 
provides for offsetting savings to local agencies ... that result in no net costs to the local 
agencies ... , or includes additional revenue that was specifically intended to fund the costs of . 
the state.mandate in an amount sufficient to fund the cost of the state maridate." 

As a final matter, any cost savings must be analyzed in light of Government Code section 
17517.5, which states that '"[c]ost savings authorized by the state' means any decreased costs 
that a local agency ... realizes as a result of any statute enacted or any executive order adopted 
that permits or requires the discontinuance of or a reduction in the level of service of an 
existing program that was mandated before January 1, 1975." Here, although MMBA disputes 
were resolved in the courts prior to 1975, there was no state-mandated activity regarding court 
resolution prior to 1975. Thus; staff finds Government Code section 17517.5 is inapplicable 
for this analysis. 

Accordingly, staff finds that the activities mandated by the test claim statutes and regulations, 
as set forth above, impose "costs mandated by the state" within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 17514. 

Conclusion 

Staff finds that the test claim statutes and regulations impose a reimbursable state-mandated 
program ori local agencies within the meaning of article XIII B, section 6 of the California 
Constitution, and Government Code section 17514, for the following activities: 

I. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established· under subdivision (b) of 
Government Code section 3502.5, and transmit such fees to the employee organization .. 
(Gov. Code § 3508.5, subd. (b)) 

2. Receive from the employee any proof of in lieu fee paym~nts made to charitable 
organizations required pursuant to ail agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, 
subd. (c)) 

3. Follow PERB procedures in responding to charges filed with PERB, by an entity other 
than the local public agency employer, concerning an unfair labor practice, a unit 
determination, representation by an employee organization, recognition of an employee 
organization, or an election. Mandated activities are: 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135 (Register 2001, No. 49)); 

70 Senate Bill 739, Bill Analysis, Assembly Committee on Appropriations, August 9, 2000, 
bearing, page 2. 
71 Ibid 
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b. proof of service (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49)); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150 (Register 2001, No. 49)); . 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 49)); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176,32180,32205,32206,32207,32209,32210, 
32212,32310,32315,32375,32455,32620,32644,32649,32680,32980,60010, 
60030, 60050, and 60070 (Register 2001, No. 49)); and 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190 (Register 2001, No. 49)). 

The City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal 
Code section 830. l are not subject to PERB jurisdiction.72 Any other statute, regulation or 
executive order that is not a.ddressed above does not constitute a reimbursable state-mandated 
program pursuant to article XIII B, section 6 of the California Constitution or Government 
Code section 17514. 

Recommendation 

Staff recommends the Commission adopt this analysis and partially approve the test claim. 

72 Government.Code sections 3509, subdivision (d), and 3511. 
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EXHIBIT A 

.tate of Callfomia 
OMMISSION ON STATE MANDATES 

980 Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1(291) 

TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

City of Sacramento and County of Sacramento 

Contact Person 

Allan P. Burdick/Pamela A; Stone (MAXIMUS, INC.) 

Address 

4320 Auburn Blvd., Suite 2000 
Sacramento, CA 958~1 

For Offlcla1 uaa uniy 

REC~hlED 

AUG 0 1 2Dn2 
COMMISSION ON 

STATE MAl\IOATf:.S 

ClalmNo. 171-1 c-30 

Telephone No. 

( 916) 485-8102 
Fax ( 916) 485-0111 

Representative Organization to be Notified . 

- Callfornla State Association of Counties and League of California Cities 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of secllon 17514 of .. 
the Government Code and section 6, article XlllB of the California Constitution. This test claim Is flied pursuant to section 
17561 (a) of the Government Code. 

Identify speclflc sectlon(s) of the chaptered bill or executive order alleged to contain a mandate, Including the partlcul£!r 
statutory code sectlon(s) within the chaptered bill, H applicable. 

. ' ' . 
Chapter 901, Statutes of 2000, Title 8, California Code of Regulations, Sections 31001-61630 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE . 
REVERSE SIDE. 
Name and TIUe of Authorized Representative Telephone No. 

.. . ·o . 
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State of Callfomla 

COMMISSION ON STATE MANDATES 

980 Ninth Street, Suite 300 
Sacramento, CA 95814 
(916) 323-3562 
CSM 1(291) 

TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

City of Sacramento and County of Sacramento 

Contact Person 

Allan P. Burdick/Pamela A. Stone (MAXIMUS, INC.) 

Address 

4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Representative Organization tc be Notified 

California State Association of Counties and League of California Cities 

This test claim alleges the existence Of a reimbursable state mandated program within the meaning Of section 17514 Of 
the Government Code end section 6, article XlllB of the California Constitution. This test claim Is flied pursuant to section 
17551 (a) of the Government Code. 

Identify specific sectlon(s) of the chaptered bill or executive order alleged tc contain a mandate, Including the pattlcular 
statutory code sectlon(s) within the chaptered bill, If applicable. · · 

_Chapter 901, Statutes of 2000, Title 8, California Code of Regulations, Sections 31001-61630 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE 
REVERSE SIDE. 

Name and Title of Authorized Rep_resantatlva 

-X:_- Signature of Authorized Representative 
'• 
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For Offlclal Use Only 

Claim No. 

Telephone No. 

( 916) 485-8102 
Fax ( 916) 485-0111 

.. i .. 41· 

Telephone No. 

Date 

·' ··..,.~ 

.. .. 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

Test Claim of: 
City of Sacramento 

And 
County of Sacramento 

Local Government Employment Relations 

Chapter 901, Statutes of 2000 
. (S.B. 739) . 

Title 8, California Code of Regulations, Sections 31001-61630 

STATEMENT OF TIIB CLAIM 

A. MANDAIB SUMMARY 

J'he passage of Chapter 901, Statutes of 2000, ·substantially changed the face of labor. A 
relations between · public employee unions and local government in the State of ., 
California 

Prior to the passage of the test claim legislation, public employee labor relations had been 
governed by the Meyers~Millias-Brown Act (hereinafter ''MMBA'') since 1968.1 Labor 
disputes, strikes and litigation had been relatively infrequent, but the public employee 
unions had sought an environment more closely allied to their goals and objectives. 
These efforts resulted in the passage of Chapter 901, Statutes of 2000. · 

The test claim legislation modifies . the existing labor relations environment in two 
primary areas, being: 1) agency shop, and 2) preemption of local administration of labor 
relations by expanding the jurisdiction of the Public Employment Relations Board 
(hereinafter "PERB"). · 

Agency Shop 
' . 

Prior to January 2, 2001, an agency shop2 agreement could be negotiated between a local 
public ·agency and a recognized public employee organization. This type of "union 

1 Government Code, Sections 3500 et seq. 
1 An agency shop agreement is one which requires an employee, as a condition of continued employment, 
to either join the recognized employee organization, or to pay the organization a service fee in an amount 
not to exceed the standard initiation fee, periodic dues and general assessments. This requirement under 
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security" agreement had·· been a major bargaining goal for most unions in their 
negotiations with the employer. . An agency shop arrangement was part of the . 
negotiations leading to the labor agreement specifying the terms and conditions of 
employment. 

The significance of the test claim legislation is that Government Code, Section 3502.5 
was amended to authorize an agency shop without it being part of such a negotiated 
agreement. Instead, the test claim legislation provides for a signed petition by a minority 
of 30% of the employees within the bargaining unit. After the submission ·of the petitio~. 
an election will be held. If 50% or more of those voting vote in favor of the agency sl)op, 
it will be implemented. Thus, a majority of those within the bargaining unit do not have 
to be in favor of the agency shop for it to be implemented. The test claim legislation 
further provides that a: petition can be filed after only 30 days of ''negotiating" the issue. 

The result of .this provision is that meaningful labor negotiations over the issue of agency 
shop are much less likely. Previously, when agency shop agreements were negotiated, an 
agency invariably obtained "tradeoffs" for its agreement. With this provision, . such 
''tradeoffs" are much less likely as there is no incentive for the unions to agree to 
concessions. Rather, unions can just wait .until another time, "negotiate" for 30 days, and 
then have an election. 

Another important aspect pertains to the duration of the agency shop provision. This 
legislation provides that unless the agency shop is rescinded according to the MMBA by 
a majority of all unit employees, the agency shop provision lasts as long as the employee 
organization is the recognized bargaining representative. This change is significant, as 
under both private and public sector employment relations, the agency shop is an 

-· .. \ outgrowth of the collective bargaining process and apeement, and lasts only as long as 
the collective bar~g agreement remains in effect. . · 

Expansion of the Jurisdiction of the PERB 

This is the most significant change wrought by the enactment of Chapter 901, Statutes of 
woo. . 

Prior to the enactment of the test claim legislation, labor-management relations for local 
agency employers was governed by the :MMBA, which was administered by each local 
agency in accordance with its own rules and regulations, subject to statutory standards 
and judicial enforcement. 

With the passage of the test claim legislation, PERB is now·vested: with authority over 
local agencies, much like the National Labor Relations Board has over private entities. 

prior law existed for a period not to exceed the duration of the agreemen~ or three years from the; effective 
date of the alireement, whichever first occurred. . · · · 
3 See, for example, Chemical Workers Local 112 (American Cyanamid Co.) (1978) 237 NLRB 864, 99 
LRRM 1152; Local No. 25, lnt'l Brotherhood of Teamsters, Chaieffeurs, Warehousemen & Helpers of 
America (Tech Weld Corp.) (1975) 220 NLRB 76, 90 LRRM 1193. 

105 



Thus, the PERB was granted jurisdiction to administer and resolve disputes regarding 
•. · J· ' . .1'8.i'gliiruilg unit and representation matters, as well as unfair labor practices, including any 

· ·· ,'. '· alleged viofations of the MMBA. · 

Prior to the test claim legislation, the PERB had jurisdiction over three collective 
· .. 'bargaining stati.ltes, being: 1) the Education Employment Relations Act of 1976 (EERA)4 

which established collective bargaining in California's K-12 ·public schools and 
community colleges; 2) the State Employer-Employee Relations Act of 1978 (SEERA or 
the Dills Act)5 which established collective bargaining for State government employees; 
and 3) the Higher Education Employer-Employee Relations Act of 1979 (HEERA)6 

which established collective bargaining rights to the California State University and 
University of California systems, as well as the Hastings College of Law. 

The PERB board is composed of five members appointed by the Governor, and subject to. 
confirmation by the State Senate. Each board member is appointed to a five year term, 
with the term of O!Je member expiring at the end of each calendar year. In addition to the 
responsibility of administenng the three statutes listed above, the Board also ·acts as ail 
appellate body to hear challenges to proposed decisions issued by its staff. Decisions of 
. the Board itself may be appealed under certain ciicumstances, to the courts; 7 

· · 

The primary function of the PERB staff involves the evaluation and adjudication of 
unfair practice charges and the administration of the statutory process through which 
public employees select employee organizations for representation in their labor relations 
with their employers. 

The PERB was granted authority in the test claim legislation to hold hearings, subpoena 
witnesses, administer oaths, take testimony and depositions, issue subpoenas ducestecum 
for ·the production of documents and records of employers' or employee organizations, 
conduct investigations, and bring actions in court. 

' . 

In order to exercise its jurisdiction, the PERB enacted regulations in October of 20018
• 

·These regulations set forth the procedure and practice of the PERB as it relates to· the test 
claim legislation. Such requirements are incorporated into the test claim. 

Unfair Labor Practice Claims 

The test claim legislation defines an unfair labor practice as "a complaint alleging any 
violation of this chapter or of any rules and regulations adopted by the public agency 

4 Government Code, Sections 3540 et seq. 
'Government Code, Sections 3512 et seq. 
6 Government Code, Sections 3560 et seq. 
7 The three statutes which the PERB previously administered prior to the test clai~ legislation, specified 
that appeal was to the Court of Appeals. However, the test claim legislation does not specify appeal rights 
nor the appropriate forum for appeals. It is probable that litigation will be necessary to resolve ~e issue 
under the telit claim legislation as to whether recourse must be had first to the superior court or directly to 
the appellate court. 
8 Amendments to Title 8, California Code of Regulations, Sections 3.1001through61630. 
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pursuant to Section 3507". Thus, the test claim legislation grants a virtually m:ilimited 
scope of issues that can constitute an unfair labor practice. While under the other three 
statutes administered by the PERB only designated conduct can. constitute an unfair labor 
practice, the new language makes virtually any claimed violation of the MMBA t)le 
subject of an unfair labor practice complaint. 

Additionally, unlike the other statutes administered by PERB, SB 739 contains no statute 
of limitations. Thus, while there is a six month. statute of limitations under the EERA9

, 

. the lack of a statute of limitations will necessitate local agencies responding to stale 
claims. 

The regulations of the PERB as adopted, set forth the procedures of unfair labor practice 
proceedings. The steps include the filing of the charge, Statements of Positions, Issuance 
of Complaint, Answer, Informal Settlement Conference, Formal Hearing, Appeal to the 
Board, and Appeal to Court. 

' ' 
' ' . 

A charge is filed in any regional office, alleging that an unfair practice has been 
committed. The charge is a simple filing, signed under penalty of perjury, and provides a 

,, statement of the facts and conduct alleged to constitute the unfair prac;tice. There are no 
filing fees for the filing of these _complaints, unlike the commencement of an action in 
coi.Jrt. 

After a charge is filed, the Board's agent engages in an exchange of information, and 
makes inquiries to determine whether he or she believes there has been an unfair labor 
practice. Typically, the responding party is requested to provide a statement of position o 
the charge for consideration by the PERB in determining whether a complaint should 
issue. During this part of the process, the charge can be dismissed, withdrawn, amended, 

· or a complaint issued. 

The Board will issue a complaint if the allegations are sufficient to establish a prima facie 
case. Unlike prosecutorial agencies such as the Department of Fair Employment and 
Housing or the Equal Employment Opportunities Comnlission, the Board agent typically 
makes no determination regarding the merits of a factual claim. Thus, if the facts ·are in 
contention, typically a complaint will issue. 

After a complaint is issued by the PERB, the respondent typically has twenty (20) days to 
respond by the filing of an Answer. An informal conference is held to clarify the issues 
and explore the possibility of a voluntary settlement. If the informal conference does not 
result in a settlement, the matter goes to ·a hearing. The hearing is a full evidentiary · 
hearing before an Administrative Law Judge (hereinafter "AU"), which results in the 

·provision of a written decision. 

The AU who conducts the hearing typically has the power to: 
• Inquire fully into au issues ' . 
• Authorize the taking of depositions 

9 See Government Code, Sections 3541.S, 35415(a) and 3563.2(a). 
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• Issue subpoenas 
• Regulate the course and conduct of the hearing 
• Hold settlement conferences 
• Take evidence and rule on its admissibility 
• Examine witnesses 
• Authorize the submission of briefs 
• Hear oral argument 

As with other administrative hearings, strict compliance with the technical rules of 
evidence is not required. The charging party has the burden of proof by a preponderance 
of the evidence in order to prevail. Briefs· are typically filed and the proposed decision is 
then submitted to the parties for review_. Either_party may appeal the Al.J's decision.to 
the full PERB. The Board acts like an appellate court. Then the Board issues its opinion. 
The Board's opinion may then be appealed to the courts.10 

. 

This is to be contrasted with the prior state of the law regarding enforcement _of the 
MMBA. Previously, the aggrieved party would file a petition for writ of mandate with 
the superior court. The matter would be briefed, oral argument had, and a decision issued 1 

by the superior court, which could, in turn, be appealed. The nature and extent of the 
filings were more substantial, and would call for an attorney to present the matter to 
court. 

The net effect of the change in legislation will be to encourage filings for alleged 
violations of unfair labor practices. First of all, the impediment of· having to obtain 
counsel for the bargaining unit is removed, as is its expense. Secondly, the requirements 
for filing an unfair labor practice charge is much less onerous or technical, which 
eliminates another impediment to the filing of such charges. As a result of charges being 
filed with the regional office of the PERB, those public agencies located in areas where · 
there is no regional office, will have to incrir transportation, lodging and food costs, 
rather than appearing in the local superior court. · 

Additionally, local governmental agencies will have to comply with a new administrative 
process prior to having matters resolved in court. Thus, the steps, requirements, and costs 
for resolving disputes have been substantially increased. 

Representation Proceedings 

The test claim legislation provides that "[u[nit ·determinations and representation 
elections shall be determined in accordance with the rules adopted by a public agency in 
accordance with this chapter." The reference to chapter is to the MMBA. While this 
language appears to grant deference to agency rules in representation proceedings, there 
is sufficient ambiguity in the context of the legislation's unfair practice provisions that 
challenges are likely to focus on both the rules of the agen~y as well as the application of 

10 Please see discussion supra regarding issue as to which court the appeal should be made. 
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the rules. The extent of the jurisdiction of the PERB to preempt local rules is unclear and 
will no doubt be th.e subject of litigation. 

Local Agency Costs 

There are substantial activities and costs which will be undertaken by local government 
to comply with this legislation, including: 

• Engage in separate agency shop negotiations for up to 30 days, Government 
Code, Section 3502.5(b); Title 8, California Code of Regulations, Section 
32990(a)(e)11 • 

• Process agency shop petitions, Government Code, Section 3502.5(b); see also 
official website of the California Department of Industrial Relations, State· · 
Mediation & Conciliation Service pertaining to SB 739 agency shop elections, at 
222.dir.ca.gov/csrilcs/ase-sb739.html. · · 

• Participate in meetings with petitioning union to discuss jointly selecting a neutral. 
person or entity to conduct the agency shop election, Government Code, Section 
3502.5(b); see also official website of the California Department of Industrial 
Relations, State Mediation & Conciliation Service pertaining to SB 739 agency 
shop elections, at 222.dir.ca.gov/csmcs/ase-sb739.html. 

• Participate in meetings with such person or entity, or the State Conciliation 
Service, hereinafter the "Election Supervisor", and the petitioning union, and 
endeavor to.reach an agreement, Government Code, Section 3502.5(b); see also 
official website of the California Department of Industrial Relations, State 
Mediation & Conciliation Service pertaining to SB 739 agency shop elections, at 
222.dir.ca.gov/csmcs/ase-sb739 .html. 

• Coinpile and provide the Election Supervisor the necessary unit employee 
information to verify the 30% showing of interest, 'Government Code, Section 
3502.S(b ); see also official website of the California Department of Industrial 
Relations, State Mediation & Conciliation Service pertaining to SB 739 agency 
shop elections, at 222.dir.ca.gov/csmcs/ase-sb739.html. 

• Post and distribute notices of election, Government Code, Section 3502.5(b); see 
also official website of the California Department of Industrial Relations, State 
Mediation & Conciliation Service pertaining to SB 739 agency shop elections, at 
222.dir.ca.gov/csmcs/ase-sb739.html. 

• Compile and provide appropriate payroll records for the Election Supervisor,· 
Government Code, Section 3502.5(b); see also official website of the California 
Department of Industrial Relations, State Mediation· & Conciliation Service 
pertaining to SB 739 agency shop elections, at 222.dir.ca;gov/csmcs/ase
sb739.html. 

• Maire available employees to serve as voting place observers, Government Code, 
Section 3502.5(b ); see also official website of° the California Department of 
Industrial Relations, State Mediation & Conciliation Service pertaining to SB 739 
agency shop elections, at 222.dir.ca.gov/csmcs/ase-sb739.html. 

11 Hereinafter. all regulations will be referred to as "PERB Reg". 
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• Staff, prepare for, and represent the agency in administrative or court proceedings 
regarding disputes as to management,· supeiVisory and confidential designations 
(which are excluded from agency shop amm·gements), Government Code, Section 
3502.S(b)(e), and procedures of the State Mediation & Conciliation Service. 

• Staff to institute and administer procedures for agency fee deductions and 
transmittal to union, Government Ccide, Sections 3502.5(b) and 3508.5(b)(c). 

• Institute ~d administer procedures and documentation for in lieu fee payments of 
conscientious objectors, and transmittal to appropriate charities, Government 
Code, Section 3502:5(b)(c). · · . 

• Negotiate with the union concerning the above two procedures, and represent the . 
agency in the event of Public Employment Relations Board intervention regarding· 
disputes, Gov~ent Code, Section 3502.5(b). . . ' 

• Process agency shop rescission petitions, Government Code, Section 3502.S(d). 
• Participation in PERB' s rulemaking process relating to implementation of its 

jurisdiction under the within test claim legislation, Government Code, Section 
3509(a)(b)(c). See also the official website of the PERB (www.oerb.ca.gov), 
which contains the Fin!!l Statement of Rea8ons on the proposed regulations, which 
also references statements made on behalf of the League of California Cities, 
California State Association of Counties and others as provided for under the 
Admini!ltrative Procedures Act. · 

• Develop and provide training in PERB' s rules, procedures and cleCisions for 
agency supervisory and management personnel and attomeys.12 

• Respond to appeals made to the PERB of agency actions regarding unit issues,. 
representation matters, recognition, elections and unfair practice determinations, 
Government Code, Section 3509(b)(c), PERB Regs 60000 and 60010. 

• Responding to, or the filing of, Unfair Labor Practice charges, Government Code, 
Section 3509(b), PERB Regs 32450, 32455, 32602, 32603, 32615, 32620, 32621, 
32625, 32644~ 32646, 32647, and 32661. .. 

• Participating in PERB's investigation of charges, PERB Regs 32149, 32162, 
32980, and 60010. 

• Participating in PERB's procedures, including but not limited to conferences, 
settlement conferences, and hearings, PERB Regs 32165 through 32230, 32650 
and60030. 

• Preparation for hearings before PERB Administrative Law Judges (hereinafter 
'~AU"'s") including, but not limited to the preparation of briefs, documentation, 
exhibits, witnesses and expert witnesses, PERB Regs 32150, 32160, 32164, 
32165, 32190, 32205, 32210, 32212, 32647, and 60040. ·. 

• Presenting the agency's case before the PER.B's AU"s, including expert witness 
fees, increased overtime costs for employee witnesses, closing brief, costs of 
transcripts and travel expenses, PERB Regs 32170, 32175, 32176, 32178, 32180, 
3219.0, 32206, 3:i648, 32649, 32207, 32209, 32230, 32680, 60041and60050. 

12 The Commission on State Mandates typically allows training of individuals charged with implementing a 
new mandate process. 
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• Representation at proceedings that appeal AU decisions to the Board itself,· 
including attendant travel expenses, PERB Regs 32200, 32300, 32310, 32315, 
32320, 32360, 32370, 32375, 32410, 32635, and 60035 . 

• . Preparation and representation at appeals of final PERB decisions to superior and 
appellate courts, PERB Reg 32500. . · 

• Preparing for and representation in superior and appellate court proceedings 
regarding litigation over the test claim legislation's ambiguity and scope, as well 
as the parameters of the jurisdiction of the PERB.13 

. · · 

B. IBOISLATIVE IDSTORY PRIORTO .1975 

There was no requirement prior to 1975, nor in any of the intervening years, until the 
passage of Chapter 901, Statutes of 2000, place local government employee relations 
under the jurisdiction of the PERB. 

C. SPECIFIC. STATIITORY SECTIONS THAT CONTAIN TIIB MANDATED 
ACTIVITIES 

- As ,.~lated above, the mandated activities are contained in the Government Code, 
Sections 3500, 3501, 3502.5, 3507.1, 3508.5, 3510, 3511 and Title 8, California Code of 
Regulations, Sections '.HOOi to 6163.0, inclusive. 

D. COST ESTIMATES 

The activities necessary to comply with the mandated activities. cost well in excess of 
· · $200.00 per year, and involve the department, negotiators, attorneys and other.personnel 

in the employ of or contracted by the governmental entity. · · 

E. REIMBURSABIB COSTS MANDATED BY TIIB STATE 

Th~ costs incurred by the both the City of Sacramento and the County of Sacramento as a 
result of the statute which is the subject of the test claim are all reimbursable costs as 
such costs' are "costs mandated by the State" under Article XIIl B (6) of the California 
Constitution, and Section 17500 et seq. of the Government Code. Section 17514 of the 
Government Code defines "costs mandated by the state", and specifies the following 
three requirements: 

1. There are "inq:eased costs which a local agency is required to incur after July I, 
1980."' 

2. The costs are incurred "as a result of any statute enacted on or llfter January 1, 
1975." 

e 13 Again, see the official PBRB website regarding issues which have been discussed in connection with the 
rulemaking procedure, defining some of the matters which will need litigation for clarification. · 
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3. The costs are the result of "a new program or higher level of service of an existing 
program . within the meaning of Section 6 of Article XIIIB · of the California 
Constitution." 

All three of the above requirements for finding costs mandated by the State are met a8 
described previously herein. 

F. MANDA1E MEETS BOTH SUPREME COURT 1ESTS 

The mandate created by these three statutes clearly meets both tests that the Supreme 
Court in the County of Los Angeles v. State of California ( 1987) created for detennining 
what constitutes a reimbursable state mandated local program. Those two tests, which 
the Commission on State Mandates relies upon to determine if a reimbursable mandate 

. exists, are the "unique to government" and the "carry out a state policy" tests. Their 
application to this test claim is discussed below. 

Mandate Is Unigue to Local Government 

The statutory scheme set forth above imposes a unique 
requirement on local government. The tenns of the mandate referS 
only to loc_al government and its relations to its.employees. 

Mandate Carries Out a State Policy 

The state has previously set forth that local government 
employment relations is governed by the MMBA. This test claim · 
legislation creates a new level of requirements, and places local 
government in the same pc>sition as the state in its bargaining with 
local governments' bargaining units. · 

In summary, the City of Sacramento and the County of Sacramento each believes that the · 
test claim legislation placing local government . employment relations under the 
jurisdiction pf the PERB satisfies the constitutional requirements for a: mandate. . . 

STAIB FUNDING DISCLAIMERS ARE NOT APPLlCABLE 

There are seven disclaimers specified in Government Code, Section 17556 w~ich could 
serve to bar recovery of "costs mandated by the State", as defined in Government Cc:ide, 
Section 17556. None of the seven disclaimers apply to this test claim: 

1. The claim is submitted by a local agency or school district which requests 
legislative authority for that local agency or school district to implement the 

. Program specified in the statutes, and that statute imposes costs upon the local 
agency or school district requesting the legislative authority .. 
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2. The statute or executive order affirmed for the State that '¥hich had been declared 
existing law or regulation by action of the courts. . ·. ;: : : , .. · .. 

3. The statute or executive order implemented a federal law or ~g~lation and 
resulted in costs mandated by the federal government. ·unless the statute or 
executive order mandates costs which exceed the manfjate'· in that' federal_ law or · 
regulation. 

4. ' The local agency or school district has the authority to levy service charges, fees 
or assessments sufficient to pay for the maridated program or increased level of 
service. 

5. The statute or executive order provides for offsetting savings to local agencies or 
school districts which result in no net costs to the local agencies or school 
districts, or includes additional revenue that was specifically intended to fund the· 
costs of the State mandate in an amount sufficient to fund the cost of the State 
mandate . 

. 6. The.statute or executive order imposed duties which were expressly included in a 
ballot measure approved by the voters in a Statewide election. 

7. The statute created a new crime or irifriiction, eliminated a crime oi: infraction, or 
changed the penalty for a crime or infraction, but only for that portion of the 
statute relating directly to the enforcement of the crime or infraction. 

None of the above disclaimers have any application to the within test claim by the City of 
Sacramento and the County of Sacramento. 

CONCLUSION 

As seen from the foregoing, the enactment of Chapter 901, Statutes of 2000 (S.B. 739) 
has subjected local government employment relations under the jurisdiction of the PERB. 
The mandated program meets all of the criteria and tests for the Commission on State 
Mandates io find a reimbursable state mandated program. None of the so-called 
disclaimers or other statutory or constitutional provisions that would relieve the State 

· from its constitutional obligation to provide reimbursement have. any application to this 
claim. · 

G. CLAIM REQUIREMENTS 

The following elements of this test claim· are provided pur8uant to Section 1183, Title 2, 
of the California Code of Regulations: 

Exhibit 1: Chapter 901, Statutes of 2000 
Exhibit 2: Title 8, California Code of Regulations, Sections 31001-61630 
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CLATh1 CERTIFICATION 

The foregoing facts are .knoWn to me ·personally and if so required, I could and would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the State of California that the statements made in this document are true and complete to 
the best of my personal knowledge and as to all matters, I believe them to be true. · 

Executed thisU)!!t day of July, 2002, at Sacramento, California, by: 
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.. CLAIM CERTIFICATION 

The foregoing facts are known to me personally and if so required, I could and . would 
testify to the stafomeritS inade herein. I declare under penalty of perjury under the laws .of 
the State of Califorma that the statements made in this document are true and complete to 
the best of my personal knowledge and as to all matters; I believe them to be true. 

fk. ·. 
Executed this~ day of July, 2002, at Sacramento, California, by: 

City of Sacramento 
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Senate Bm No. 739 

CHAPTBR901 

An. act to amend Sections 3500, 3501, as02:s, an4 3SQ8.S of, to. 
amend, renumber, and add Section 3509 of, to mneild and rmmmber 
Section 3510 ot; to add Section 3511 to, and to i:epeal an4. add Section 
3507.1 ot; the Government Code, relating to public /llnployment; . · 

[Approved by Oovemor Scpmnbcr 28, 2000. filed 
wit\! Sccrmmy of Stat: 8eptmibcr 29, 2000.) 

LBGISLATM! COUNSEL'S DIGl!ST 
SB 739, Solis. Local public employees: agency shop arrmigement 

and the Public Employment Relations Board. 
(I) Under the Mcycrs-Miliaa-Brown Act, an agency shop 

agreement may be negotiated between a public agency and a 
recognized public employee organization. ' · · · · 

This bill would additionally authorize an agency · shop arrangement 
without a negotiated agreement upon a signed petition by 30%1 of the 
employees in · the applicable bargaining unit . requesting an agency · 
shop agreement . and majority approval of the employees voting in a 
secret ballot election .mi the · issue. The bill would provide that the 
petition may be flied only after good faith negotiations. not to exc:aed · 
30 days, have taken place between the parties in en effort to reach·· 
an agreement. The bill would reqliire the Division of· Conciliation of 
the Department of lnduStriai Relations to conduct en . election that 
may not be held more frequently than once a· year, if the parties 
i:annot agree ~thin a prescribed time period on lhe selection of a 
neutral person or entity to conduct the election. . 

(2) Existing law establishes the Public · · Employment Relations 
Board in state government as. .a means of resolving dispu~ and 
enforcing the statutory duties and rights of employers and .. :employees 
under the Educational Employment Relations · Act, the Higher 
Education Employer-Employee Relations Act, ·lind· the Ralph C .. Dills' 
Act. . . '.C"• 

This bill. would expend the jurisdiction of the Public Binployment · 
· Relations Board to include resolving disputes ., and enforcing the · 

statutory duties and . rights of employers aild employees . \Dlder the· 
Meyers-M'ilias-Brown Act and would speolfic:ally --include resolvirig 
disputes alleging violation of rules end regulations · adopted by · ·a ' 
public agency, other than lhe County of Loa 'Angeles and the City of 
Los Angeles, · pmsuant to the Meyers-Milias"Brown· .. Airt that.' are 
consistent with the ect concerning"·· unit' · · ;determinations; 
representationa, recognition, and elections. The bill. would·· provide 
that implementation of this provision is slibject to · the appropriation 
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Ch. 901 -2-

of funds for this pii.ipose in the annual Budget Act and that the 
provision becomes operative on July I, 2001. 
· (3) Existing law provides that · in the absence of local procedures 
for resolving disputes on the appropriateness of a unit of 
representation, upon the request of any of the parties, the dispute is 
to be submitted to the Division of Conciliation of the Department of 
Industrial Relatiom. 

Thill bill .would require liny dispute under rules edopted by a public 
agency on the appropriateness of a unit, exclusive or majority 
repreaentation, and election procedures, upon request of a party, to 
be submitted to the board for resolution. The board would make its 
determinations based on the rules adopted by the public agency. 

( 4) "The act specifies that nothing in its provisions affects the rights 
of a public employee to authorize a dues deduction from his or her 

. salary or wages pursuant to specified provisions of law. 
This bill would additionally require a public employer to deduct 

the payment· of dues or service fees to a recognized employee 
organization as · required by an agency shop ammgeinent between 
the recognized employee organization and the public employer. It 
would also provide that agency fee obligations shall continue in effect 
as long as the employee organization is the recognized bargaining 
repreaentative, notwithstanding the expiration . of any agreement 
between the public employer and the repognized employee · 
organization. . . 

(5) The provisions of this bill would not apply to any recognized 
employee organization representing peace officers, as defined in a 
specified provision of existing law. 

The people of the State of California do ellllCt oa follows: 

SECTION 1. Section 3500 of the Government Code is amended 
to read: · 

3500. (a) It is the pwpose of this chapter to promote full 
communication between public employers and their employees . by 
providing · a reasonable method of resolving disputes regarding 
.wages. hours, and other terms and conditions of emplciyment 
between public employers and public employee Olpllizationa. It is 
also the pwpose of this' chapter to promote the improvement of 
personnel management and employer-employee relations within ·the 
various pu~lio agencies in · the State of California by providing a 
unifonn basis for recognizing the right of public employees to join 
organizations of their own choice and be represented by those 
organi7.&tions in their employment relationships, with public 
agencies. Nothing contained herein shall be deemed to supersede the 
provisions of existing state law and the charters; ordinances, and rules 
of local public agencies that establish and regulate a merit or civil · 
service system or which . provide for other methods of administering 
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employer-employee relations nor is it intended that this chapter be 
binding upon those public agencies that provide procedures for the 
administration of employet'-employee relations in accordance with 
the provisions of this chapter. Th.is chapter is intended, instead, to 
strengthen merit, civil service and other methods of adininistering 
employer-employee relations through the establishment of uniform .... ,_ 
·and orderly methods of communication between employees and the 
public agencies by which they arc employed. 

(b) The Legislllture finds and declares that the duties and · 
responsibilities of local agency employer reprDsentatives under this 
chapter are substantially similar to the duties and responBl"bilities 
reqUired under existing collective bargaining enforcement 
procedures and therefore the costs incumd by the local agency 
employer representatives in performing those . duties and 
responsibilities under this chapter arc not · reimbursable as 
state-mandated costs. 

SEC. 2. Section 3501 of the · Government Code is amended to 
read: 

3 50 I. As used in this chapter. · 
(a) "Employee . organi7.ation" means any organi7.ation which 

includes employees of a public agency and which has as one of its 
primary purposes representing those employees in their relations 
with that public agency. 

(b) "Recognized employee organization" means an employee 
organization which has been formally acknowledged by the public 

. _agency as an employee organiz.ation that represents employees of the 
public agency. . 

· (o) Except as otherwise provided in this subdivision, "public 
agency" means every governmental subdivision, every district, 
every public and quasi-public corporation, overy public agency and 
public service corporation and every town, city, county, city and 
county and municipal corporation, whether incorporated or not . and 
whether chartered or not. As used in this chapter, ''public agency" 
does not mean a school district or a county board of education or a 
county superintendent of schools · or · a personnel commission fa a 
school district having a merit system as provided in Chapter 5 
(commencing with Section 45100) of Part 25. and Chapter 4 
(commencing with Section 88000) of Part 51 of the Education Code 
or the State of California. · 

(d) "Public employee" means any person employed by any public 
agency, including · employees of the fire departments . and fue 
services of counties, cities, ·cities and counties, districts, and other 
political . subdiVisions of the state, excepting those peraons elected by . 
popular vote or appointed to office by the Governor of this state. 

(e) "Mediation" means effort by an impartial tli.ird party to assist 
· in reconciling a dispute regarding· wages, hours and · other terms and 
conditions of employment ·between representatives of the public 
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. agency and the recognized employee organization or recognized 
employee organizations through · inteipretation, · liuggestion and 
advice. 

(f) "Board" means the Public Employment Relations Board 
established pursuant to Section 3 541. . · · · · ·· . · ·· 

SEC. 3. Section 3502.5 of the Government Code Is amended· to 
read: ' 

3502.5. (a) Notwithstanding Section 3502 or 3502.6, or any other 
provision of this chapter, or any other law, role, or regnlation, an 
agency shop agreement may be negotiated between a public agency · 
and a recognized public employee organir.ation which has been 
recognized as. the exclusive or majority bargaining agent pursuant to 
reasonable rules and regulations, ordinances, and enactments, in 
accordance with this chapter. AB used in this chapter, "agency shop'' 
means an arrangement lhat requires . an employee, as a condition of 
continued employment, either to join the recognized employee 
organization, or to pay the organization a service fee in an amount 
not to exceed the standard initiation fee, periodic dues, and general 
assessments of the organization. 

(b) In addition to the procedure prescribed in Subdivision (a), an 
agency shop ammgement between the public agency and . a 
recognizDd employee organization that has been recognized as the 
excluaive or majority bargaining agent shall be placed in effect, 
without a negotiated agreement, upon (1) a signed petition of 30 
percent of the employees in the applicable bargaining iinit 
requesting an agency shop agreement and an election to implement 
an agency fee arrangement, and. (2) the approval of a majority of 
employees who cast ballots and vote in a secret ballot election in favor 
of the agency shop agreement. The petition may only be filed after . 
good faith negotlatiOllll, not to exceed 30 days, have taken place 
between the parties in an effort to reach agreement. A1l election that 
may not be held more frequently than once a year shall be conducted 
by the · Division of Conciliation of the Department of lndustrial 
Relations in the event that the public agency and the .. recognized 
employee organization cannot agree witbili. 10 days from the filing 
of the petition to select jointly a neutral person or entity to conduct 
the election. In the event of an agency fee ammgement outside of an 
agreement that is in effect, the recognized employee organization 
shall indemnify and . hold the public agency harmless against any 
liability arising from any claims, demands, or other action relating to. 
the public agency's compliance With the agency fee obligation. . 

(c) Any employee who is a member of a bona fide religion, body, 
or sect that has historically held conscientious objections to joining or 

· financially supportiii.g public employee organizations shall not be 
required to join or financially support any public employee 
organization as a condition of ·employment The employee may be 
required, in lieu of periodic dues, initiation fees, or ageni:y shop fees, 
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to pay SlllD8 equal to the dues, initiation fees, or agency shop fees to.::-.-· : .'.<' ; ::: . 
a nonreligious, nonlabor charitable fUnd exempt from taxation 1Dlder.;: ·.·•'' ·. :·:· ... · ,., -". 
Section · 50l(c)(3) of the Internal Revenue Code,. chosen by the 
employee from a lilit of at least three of these . funds, designated in a .. , :·:: 
memorandum of understanding between the public agency and the' . · · -
pub lie employee organization, or if the memorandum. of : .. ' : · '· · 
understanding fails to designate the funds, then to any such fund 
chosen by the employee. Proof of the payments shall be made' 01l a· 
monthly basis to the public -agency as a condition of continued 
exemption from the requirement of financial support to the public 
employee organization. · 

(d) An agency shop provision in a memorandum of understanding 
that is in effect may be rescinded by a majority vote of all the 
employees in the unit covered by the · memorandum of 
understanding, provided that: - (I) a request for such a vote is 
supported by a petition containing the signatures of at least 30 
percent of the employees in the unit; (2) the vote is by 'secret ballot; 
(3) the vote may - be · taken at any time during the term of the 
memorandum of undemanding, but in no event shall there be more. 
than one vote taken during that term. Notwithstanding the above, 
the public agency and the recognized employee organization may 
negotiate, and by mutual agreement . provide for, an alternative 
procedure or procedures regarding a vote on an agency shop 
agteement. The procedures in this subdivision are also applicable to 
an· agency shop agreement placed in effect ·pursuant to subdivision 
(b). . 

( e) Ail · agency shop arrangement shall not apply to mmmgement, 
confidential, or superviilory employees. _ · 

(f) Every recogniz.ed _employee organization that haa agreed 'to an 
agency shop provision or is a party to an egency shop arrangement 
shall keep an adequate itemized record of its financial transactions 
and shall make available annually, to the jiublic eg1111cy with which 
the agency. shop provision was negotiated, and to the employees who 
are members of the organization, within 60 days after the. end of its 
fiscal year, a detailed written financial report thereof in the form of 
a balance sheet · and an operating atstement, certified a8 to accuracy 
by its president and treasurer or corresponding principal officer, or 
by a . certified public accountant. All employee organization required 
to file financial reports IJ!lder the Labor-Manegemetit Disclosure Act 

· of 1959 covering employees governed by this chapter, or required to 
file financial reports under Section 3546.5, may satisfy the financial . 
reporting requirement of this section by providing the public agency 
with a oapy of the financial reports. 

SEC. 4. Section 3507. I of the Oovemment Code is repealed. 
SEC. S. Section 3507.1 is added to the Government Code, to read: 
3507 .1. (a) Unit determinations and representation elections 

shall be determined and processed in accordance with rules adopted 
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by a · public agency in eccordance with this chapter. In a 
representation election, a majority of the votes cast by' the employees 
in the appropriate bargaining unit shall be required. 

(b) Notwithstanding subdivieion (a) end rules adopted by a public 
agency pumumt to Section 3507, a baigaining unit in effect as of the 
effective date of this section shall continue in effect unless changed 
under the rules adopted by a public agency pumunt to Section 3507. 

SBC. 6. Section 3508.S of the Government Code iS amended to 
read: 

3sos.s. (a) Nothing in this chapter shall affect the right of ·a 
public employee to autborl7.e a dues or service fees deduction from 
his or her salary or wages pursuant to Section 1157.1, 1157.2, 1157.3, 
1157.4, 1157.S, or 1157.7. 

(b) A public employer shall deduct the payment of dues or service 
fees to a recognized employee organization as required by an agency 
shop mangement between the recognized employee organization 
end the public employer. · 

( c) Agency fee obligations, including, but not limited to, · dues or 
agency fee deductions on behalf of a recogni7.ed employee 
organization, shall continue in effect as long as the employee 
organization is the recognized bargaining representative, 
notwithstanding the expitation of any agreement between the public 
employer and the recognized employee organization. 

SBC. 7. Section 3509 of the Government Code is amended and 
renumbered to read: 

JS l O. (a) The provisions of· this chapter shall be intetpreted and 
applied by the. board· in a manner coneistent with and in acccmlance 
with judicial intotpretations of this chapter. · · 

{b) The enactment of this chapter shall not be coDStrued as 
making the provisions of Section 923 of the Labor Code applicable to 
public employeea. · 

SBC. 8. Section 3509 is added to the Government Code, to read: 
3509. (a) The powers and duties of the board descnoed in 

Section 3541.3 shall also apply, as appropriate, to this chapter and shall 
include the authority as set forth in subdivisions (b) and ( c ). 

{b) A complaint allegmg any violation of this chapter or of any 
roles and regulations adopted by a public agency piimwmt to Section 
3507 shall be processed as an unfair practice charge by the boll!'d. The 
initial determination . as to whether the oharge of unfair practice is 
juatified and, if so, the appropriate remedy necessary to effectuate 
the pmposes of this chapter, shall be a matter within the exclusive 
juriadiotion of the board. The board shall apply and interpret unfair 
labor .practices consistent with existing judicial interpretations of . this 
chapter. 

( c) The board shall enforce and apply rules adopted by a public 
agency concerning unit · detenninations, representation,. recognition, 
and elections. 
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(d) Notwithatanding·' .subdivisions' (a) to (c), inclusive, the 
employee relations · commissions established by, and in effect for, the 
County of Los Angeles and the City of Los Angeles pursuant to 
Section 3507 shall have ·the power and responsibility to bike actions 
on recognition, unit determinations, elections, and unfair practices, 
and to issue deainninatioils and ordeis as the employee relations 
commiasions deem . necl!llBary, consistent with and pUrsuant to the 
policies of this chapter. . 

(e) This section shall not apply to employees designated . as 
management employees under Section 3507.S. 
. (f) Implementation of this section Is subject to the appropriatio~ 
of funds for this purpose in the annual Budget Act. · 

(g) This section shall become operative on July I, 2001. 
SEC." 9. Section 3510 of the Govemment .. Code is amended and 

renumbered to read: . 
3500.5. This chapter shall be known and may be cited as the 

"Meyers-Milias-BrownAct" 
SEC. I 0. Section 3511 is added to the Oovemmmit Code, to read: 
3511. The changes made to Sections 3501., 3507. l, and .3509 of the 

Government. Code by legislation enacted during the 1999-2000 
Regular Session of ·the Legislature shall not apply to persona who are 
peace officers as defined in Section 830.1 of the Penal Code. 

0 
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CHAPTER 1. PUBLIC EMPLOYMENT RELATIONS BOARD 

SUBCHAPTER 1. INTERNAL PROCEDURES 

Article 1. Public Meetings 

31001. Me:e:tinwi 

Except es permitted by law, the Public Employment ReJ.ations Board itself shall deliberate and 
take all actions only at public meetings. The Board's policy on public meetings shall be available 
to the public, · 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) ancf3563(f), Government Code. 
Reference: Sections 3509 3513(h), 3541.3 and 3563, Government Code .. 

. .. .. 
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Article 2. Conflict of Interest Code 

31100. General Ptmrisjnns 

The Political Refonn Act, Government Code Sections 81000, et seq., requires state and local· 
government agencies to adopt and promulgate conflict of interest codes. The Fair Political 
Practices Commission has adopted a regulation, 2 California Code of Regulations Section 18730, 
which contains the terms of a standard conflict of interest code, which can be incorporated by . 
referenee, and which may be ameilded by the Fair Political Practices Commission to conform to · 
amendments in the Political Refonn Act after public notice ~d hearings. Therefore, the terms of 
2 California Code of Regulations Section 18730 and any amendments to it duly adopted by the 
Fair Political Practices Commission, along with the attached Appendix in which ofJicials and 
employees are designated and disclosure categories are set forth, are hereby incorporated by 
reference and constitute the conflict of interest code of the Public Employment Relations Board, 
except as provided below. 

Designated employees shaiI file statements of economic interests with the agepc:ies who will make 
the statements available for public inspection and reproduction. (Gov. Code section 1008). Upon 
receipt of the statements of Board Members, the agency shall make and retain a copy and forward 
the original of these statements to the Fair Political Practices Commission. Statements for all 
other designated employees will be maintained by the agency. 

Designated Positions 

Board Members 
Executive Director 
Administrative Officer 
General Counsel 
Chief Administrative Law Judge 
All attorneys employed in the 

Office of the General Counsel 
Aµ attorneys employed in the Division 

of Administrative Law Judges 
All persons employed as Legal 

Advi,sors to a Board Member 
. Regional Directors 

I Executive Assistant to the Board 
· . All Public Employment Relations 

Representatives and SpecialiSts 
Business Services Officer 
Consultant1 

APPENDIX 

·Disclosure Category 

(a) and (b) 
(a) and (b) 
(a) and (b) 
(a) and (b) 
(a) and (b) 

(a) 

(a) 

(a) 
(a) 
(a) 

(a) 
(b) 

1 Consultants shall be included in the list of designated employees and shall.disclose pursuant to 
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Disclosure Categories 

. : .. ::: :~. ;_ ;; . 

.. ~ . ·• ' . . . 

(a) Designated employees assigned to this disclosure catego_ry
1
siiaJl disclose: Invest:ments held, 

income derived including salary and reimbursements for expenses, travel or per diem, and any 
positions of management, director, officer, partner, trustee or employee held by a designated 
employee to the extent that they know or have reafion to !mow that the entity or source is a 
school dishict; connnuaity cuHege dishic11•nhllc emplnJfX1

2 organization of employers, 
employee organization, individual, law finn, labor negotiatiims firm or consulting firm, which is 
subject to the jurisdiction of the Public Employment Relations Board or has appeared within the 
last 12 months in a dispute before the Board as a party, a representative for a party, or has 
provided assistance to a party in preparation for an appearance in a·dispute before the Board. 

(b) Designated employees assigned to this disclosure category sha).l disclose: Investments. held, 
income derived including salary and reimbursements for expenses, travel or per diem, and any 
positions of management, direetor, officer, partner, trustee or employee held in any entify or 
source of the type which has provided services, supplies, materials, machinery, leased space or 
equipment to the Public Employment Relations Board within the previous two years . 

.. 

EXCEPTIONS: 

AB provided in -Section 1 of the standard Code, 2 California Code of Regulations Section. 
18730(b)(l), the definitions contained in the Political Reform Act of1974 shall apply to the terms 
used in this Code except that: 

(a) Designated employees who are required to disclose investments or positions of management, 
director, officer, partner, trustee or employee in a "busine8s entity" shall also disclose such 
investments or positions held in a school district or other governmental or non-profit entity 
described in the disclosure categories; and 

(b) Designated employees who are required to disclose "income from any source" shall also 
disclose salary and reimbursement for expenses or per diem from a local govemmerrtal agency · 
described in the disclosure categories and shall further disclose reimbursement fot travel expenses· 
and per diem received from a bona fide educational or academic organization descn'bed in the 

the broadest disclosure category in the code subject to the following.limitation: 

The Executive Diiector may determine in writing that a particular consultant, although a 
"designated position," is hired to perfmm a range of duties that is.limited in scope and thus is not 
required to fully comply with the disclosure requirements in this section. Such written determination 
shall include a description of the consultant's duties and, based upon that description, a statement of the 
extent of disclosure requirements. The Executive Director's detennination is a public record and shall 
be retained for public inspection in the same manner and !Ocation as this conflict of interest code. 

• 2 The tegn "pj1bllc empJnrer" gs used herein dopi; not 1,jcJude the publlc 
EmplOJ'"ent BeJatlons Board of-the Stnte of California ·0 .. 
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disclosure categories. 

Authority cited: Sections 87300 and 87304, Government Code. Reference: Section 87300, et 
seq., Government Code 

.. : ....... · 
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. SUBCHAPTER 2. DEFINITIONS AND GENERAL PROVISIONS 

Article 1. Definitions 

32015 we+ 

"MMBA''·me.ans fbe Meyers.Miiies-Brown Act gs oontglne.d In Chapter 10 m;ntvtslon 4 of 

Title 1 of the r..mrernment Code (commencing with Section 350fll 

A.11fborJty rlfed• SecUnns 3509(a) and 3541 3(g)1 Goyemment Code Reference• Serflon 
3500 s. r..mrernmeDt Code 
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As arJJt11ed to matfea adsfng 11nder MMBA • 

ff pHNic agP.nPJ end pphl c a~ce e'Vffl:f pnhlfc and qnasl-pnhlic cm:pora on, every. '1 I I cporatfon whether. 
I Q! IQ£ and conntJ! and mun 'dpa co r cocporatlon, every town, c QI, co11n 'c lgtions the term 

tncocporated and whetbercbprten:d or not Forpm:po;:u~tb:;::v:n "'e•,'and mpedor. 
"pphlfc Pgm!C)'" shall exclude the CIQ! ofl-0s Angeles, ty ty h ~ d fedpcgt!on 

. f a school district DC 8 MQD oar O pnd mngldpal cngrts, pnd does n!L mepg ' 1 I sf lg 8 school district. hpytgg 
11 t f h hz nr A personntt comm S on 

gr a cmmty snpednten en 0 SC oo mendn with Section 451Qftl of Part 25 and 
a mutt !Q'stem PS pmylded lg Cb:rt"sioW:;'of Part f1 orthe Education Code or the State 

;fh;::f::n~~o';;;';!!;:: !!!!::cag:;qi," ,5 nseit herein, aJso eiclndn any transit agency 
nOt s11bJetf .to the MMB+ 

I th e reonlatlons to gn "egclpsfye {)I) Exclnslye representptb'f Referencesnes_ --- 0 !zed or certified as an 
representative" means an emplane ocganlzation that bas been rec gn 
grctustve or ma.jortqr hacgglnlng agent pnrsuant to MMBA 

d i fl of 8 pnhlic agency adopted (r) - I ,oral mies "I .oral rnJes" meftns the ndes ~D regna ODS . 

pnnnant fo the MMBA 

' d 1.lil411( ) r.,.(lvernment Code· Reference· Sections 
Authority dted· Sections 3509(0) ani l 3501 5 and 35os C'..ovemment Code 
350l(a)1 Qi} gnd W, 35015,1507 1507 1, 350 * ' ' 

.. 
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32020. 

",Board" means the five-m.ember Public Employment Rel&tions Board. any individual Board 
member or any Board agent . ·. 

Authority cited: Sections 3509(a)1 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3501(Q, 3502, 3513(h), 3540.l(a), 3541 and 3562(b), Government Code . 

•.. 
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32030. Board Itself 

''Board itself' means only the five-member Public Employment Reliltions Board, or members 
thereof authorized by law to act on behalf of the Board. 

Authority cited: Sections 3509(1), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3501 (f), 3509,.J513(h), 3540.l(a), 3541and3562(b), Government Code. 

... 

·132 

91 



;.. 

32040 .. Exern1tive Director 

"Executive Director" means the officer of that title appointed by the Board pursuant to 
Government Code Section 3541(f). 

Authority cited: Sections 3509(a), 3513(b), 3541.3(g) and 3563(£), Government Code. 
Reference: Section 3541(t), Goveinment Code. . . ; 
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32050. General Cmmsel 

"General Counsel" means the officer of that title appointed pursuant to Goverfilnent:Code Section 
354100. . .. 

· Authority cited: Sections 35fl9(a), 3513(h); 354 l .3(g) and 3563(f), Government Code. 
Referenee: Section 354l(f), Government Code. · · 
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32055. Chief Administrative I .aw Judge ., ...... 

"Chief Administrative Law Judge" means the officer Of that title des~gnated by the Board. 
' J :. 

Authority cited: Sections 3509(e), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections lS09,. 3513(h), 3541.3{k), and 35630), Government Code. 
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32060. Headquarters Qffir.e 

"The headquarters office11 means,the main office of the Board itself: the General CollllSe~ the 
Chief Administnltive Law Judge; 'iirid the Execiitive Director. The headquarters office shall be 
located in. Sacramento, CA; · 

Authority cited: Sections 3509(,a), 3513(h), 3541.3(g), end 3563(f), Government Code. 
Reference: Sections 3.5fl9. 3513(h), 3541.3(n), and 3563(m), Government Code. 
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32075. . Regional Pffice 

"The regional office" m.~ the office established by the Board which serves the county in which 
the principal office of an employer is located according to the following schedule: 

Counties included in the Sacramento Regional Office jtnisdiction: Alpine, Amador, Butte, 
Calaveras, Colusa, Bl Dorado, Fresno, Glenn, Inyci, Kings, Lassen, Madera, Mariposa, Merced, 

· Modoc, Mono, Nevada, Placer, Plumas, Sacramento, San Joaquin; Shasta, Sierra, Siskiyou, 
Stanislaus, Sutter, Tehama, Trinity, Tulare, Tuolumne, Yolo, Yuba. 

Counties included in San Francisco Regional Office jurisdiction: Alameda, Contra Costa, Del 
Norte, Humboldt, Lake, Marin, Mendocino, Monterey, Napa, San Benito, San Franc1sco, San· 
Mateo, Santa Clara, Santa Cruz, Solano, Sonoma. · · 

Counties included in Los Angeles Regional Office jurisdiction: linperial, Kern, Los Angeles, 
Orange, Riverside, San Bernardino, San Diego, San Luis Obispo, Santa Barbara, Ventura. 

Authority cited: Sections 3509(a), 35 l 3(h), 3541.3(g), and 3563(f), Government Code. 
Reference: Sections 35.Wl. 35 l 3(h), 3541.3(n) and 3563(m); Government Code. 
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32080. 

'"Day" means calendar day unless otherwise specified. 
·, ~· :: :·,:) : . 

· Authority cited: Sections 3509(a), 3513(h), 3541.J(g) and 3563(f), Government Code. 
Reference: Sections 350.9. 3513(h), 3541.3(n) and 3563(m), Government Code. 
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32085. Workday 

(a) BERA - "Workday," 88 utilized in matters arising under BERA. means a day when schools in a 
district are in session, excluding Saturdays and Sundays, except that a day(s) may be included or · 
excluded 88 a. workday when the Board detennfues that a substantial number of affected 
employees would or would ~at be at work on thaf day(s) .. 

(b) HEERA - ''Workday," 88 utilized in matters arising under HEERA, means Monday through 
Friday, :from September 20 through May 20, excluding Thanksgiving Day, and the Friday 
following ThankSgiving Day, and also excluding December 20·tbrough January 2, except that a 
day(s) may be included or excluded as a workday when the Board d~es that a substantial 
number of affected employees would or would not be at work on that day(s). 

(c) Ralph C. Dills Act - "Workday," as utilized in matters arising under Ralph C. Dills Act, means 
Monday through Friday, excluding a holiday as defined under Government Code Section 6700 or 
6701. . 

(d) MMBA • ·"WorJcdaJ," as util,zed In matters jld5ing nuder MMBA, mgens Monday 
tbrringh FddaJ. exclgdlng apy holiday defined nuder the eppllMhle lgcal mies or collectfve 
hacgatnlng agreement 

Authority cited: Sections 3509(a), 354l.3(g), 3563(f), 3513(h) and 3563(f), Government Code. 
Reference: Sections l5Q9. 3541.3(n), 3563(m), 3513(h), 354l.3(g) and 3563(f), Government 
Code. 

:1~9 



32090. ·Fax piljng 

(a) "Fac8imile ~sion" is the transmission of a document by a ~ th~t encodes a 
document into electrical signals, transmits these electrical signals over a'telephohe line, mid:'· 
reconstructs the signals to print a duplicate of the original docuinent.at the receiving end. . . 

{b) ''Facsimile machine" means a machine that can send a· facsimile transmission using the 
international standard for scanning, coding, and transmission established for Group 3 machines by 
the Consultative Committee of International Telegraphy and Telephone ofthelntemational 
Telecommunications Union, in regular resolution. Any facsimile machine used to send documents 
must send at an initial transmission speed of no less than 4800 baud and be able to generate a 
transmission record. Facsimile macwne includes, but is not limited to, a facsimile modem that is 
connected to a personal computer. 

(c) ·"Facsimile filing" or "filing by fax" means the facsimile transmission ofa document to PERB. 

(d) "Fax" is an abbr.eviation for "facsimile," and refers, as indicated by the context, to facsimile 
transmission or to a document so transmitted. 

Authority cited: Sections 3509(a), 35 l3(h), 3541.3 and 3563, Government Code. Reference: 
·. Section8 3.5il9. 3513, 3514.5, 3541.3, 3541.5, 3563 and 3563.2, Government Code. · 
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Article 2. General Provisions 
( ·. 

32100. AppliC'!tian nfRegnlatjans 

. . 
. ,w..All rules and regulations within this Chapter shall apply to proceedings conducted under any .. 

liw undtt th:ejmisdiction of the ]=lomdEEBA, Relph c Dills Act, an~ REF.BA and to_·each :•. 
·ulhet Cbapl:et Chapten 2, 3 and 4 :within this Division. · 

Q>) All rn>es gnd regi1ladops wltbjn -t~ls Chapter, except for Suhchapter '· sbgll apply to 
prnceedjngs conducted ui>der MMBA and_ to Chapter 5 witbf_n this Dlylslon · 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. . 
Reference: Sections 1502, 15011, 35015, 1sos,.3509, 3513(h), 3541.3 and3563, Government. 
Code.· 
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32105. severahmty 

If any section, subsection, clause or provision of these regulations i8 fmind to be invalid, the same 
shall not affect the remaining portion of the regulations. 

Authority cited: Sections 3509(1), 3513(h), 3541.3(g); and 3563(f), Government Code. 
Reference: Sections 350!!. 3513(h), 3541.3, and 3563, Government Code. 
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32130. Computation of Time 

. . . 

(a) In computing any period of time under thes~,i:e~.a.~ons, except under Section 32776(b), (c) 
and (d), the period of time begiris to run the daf'H;tei.'tlie aet or oc~ence referred to. 

(b) Except for filings required during a "win40w period" as defined in Sections 33020, 40130. or 
51026 or 61010 whenever the last'date to file a document falls on Saturday, Sunday, or a · 
holiday, as defined in Gover;ament Code Sections 6700 and 6701, or PERB offices are clos~ the 
time period for filing shall be extended to and include the next regular PERB business day .. The 
extension of time provided herein shall be applied subsequent to the application of any other 
extension of time provided by these regulations or by other applicable law. 

' (c) A five day extension of time shall apply to any filing made in response to documents served by 
mail if the place of address is within the State of California, ten days if the place of address is 
outside the State of California but within the United States, and twenty days if the place of· 
address is outside the United States. 

Authority cited: Section! 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 12, 12(a) and 1013(a), Code of Civil Procedure. 
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32132. EJten-sjnn nfTime 

(a)· A request for an exfunsiOn of time Within which to file any document with the.Board itself 
shall be in writing an(fSballbe filed at thC headquarters office at least three days before the 
expiration of the time required for filing. The request shall indicate the reason for the request and, 
if known, the position-of each other party regarding the extension: Service and proof of service 
pursuant to Section 32140·are required .. Extensions of time may be granted by the Board itself or 

· an agent designated by the Board itself for good cause only. 

(b) A re<i_uest for an· extension of time within which to file any document with a Board agent shall 
be in writing and shall be filed with the Board agent at least three days before the expiration of the 
time required for filing. The request shall indicate the reason for the request and, if known. the 
position of each other party regarding the extension and shall be accompanied by proof of service 
of the request upon each party. Extensions of time inay be granted by the Bosrd agent for good 
cause only. 

Authority cited: Sections 3509(a), 3513(h), 354 l.3(g) and 3563(f), Government Code. 
Reference: Sections .35.09. 3513(h), 3541.3(n) and 3563(m), Government Code . 
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32135. Elling.. 

(a) .·All .. docmnent$ shall be considered "filed" when actually received by the appropriate PERB 
. offl~ .~efore the ciC,~ of business ori the last date set for filing, or when mailed by certified or 
. ·Express United States mail, as shown on the postal receipt or postmark, or delivered to a 

.. , common carrier promising overnight delivery, as shown on the carrier's receipt, not later than the 
last day set for filing and addressed to the proper PERB office. 

· (b) All documents, except proof of support !JS described in sectiona 32700 and 61020, shall also. 
be considered "filed" when received by facsimile transmission at the appropriate PERB office 
before the close of business on the last day for filing together with a Facsimile Transmission 
Cover Sheet. 

. (c) A party filing documents by faesimile transmission must also place the ori~ together with 
the required proof of service and the required number of copies, in the U.S. mail for delivery to 
the appropriate PERB office. As an alternative to the service requirements set forth in Section 
32140, any document filed by facsimile transmission may be concurrently served via facsimile 
transmission on all parties to the proceeding. 

( d) A facsimile filing shall be accompanied by a Facsimile Transmission Cover Sheet which · 
includes the following: · 

(I) The name of the party serving or filing papers by fax and the name and telephone number of 
the agent transmitting the document by facsimile transmission; 

(2) The name or title of the document being transmitted and the number of pages; 

(3) The date and time of the transmission; 

(4) The PERB case ni.imber, if any. 

Authority cited: Sections 3509£a), 3513(h), 354 l.3(g) and 3563(f), Government Code. 
Reference: Sections~ 3513(h), 3S41.3(n) and 3563(m), Government Code . 

.. 
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32136. I ate Filing 

A late filing may be excused in the discretion·ofthe Board for good cause only. A late filing 
which has been excused becomes a timely filing under these regulations. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government. Code. 
Reference: Sections l5Jl9. 3513(h), 3541.3(n) and 3563(m), Government Code; and Sections 12, 
12(a) and 1013, Code of Civil Procedure, · 

.. 
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32140. Sendce 

(a) All ·documents referred to in these regulations requiring "service" or required to be . '); ~i-'.' .... 
accompaiiied by "proof of service," except subpoenas, shall be considered "served" by the Boiifif!( 
or a party when personally delivered or deposited in the :first-class mail properly addressed All 
documents required to l;>e served shall include a "proof of service" affidavit or declaration signed 
under penalty of perjmy which meets the requirements of Section l013(a) of the Code of Civil 
Procedure or which· contains the following information: 

I declare that I am employed or reside in the Coi.:nty of California. I am over the 
age of 18 years and not a party to the within entitled cause; my address is On · 
, I served the on the by placing a true copy thereof enclosed in a sealed 
envelope with postage thereon fully prepaid, in the U.S. Mail at . addressed as 
follows: · 

(Names of Parties Served) 

I declare under penalty of perjmy that the foregoing is true and correct, and that this 
declaration was executed on at California. 

(Type or print name) (Signature) 

(b) Whenever "service" is required by these regulations, service shall be on all parties to the 
proceeding and shall be concurrent with the filing in question. 

Authority cited: Sections 3509(a), 3513{h), 354l.3(g) and 3563(t), Government Code. 
Reference: Sections 350!. 3513{h), 3541.3(n) and 3563(m), Government Code . 
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32142. Proper Recipient for Ei!ing or Service 

Whenever a document is required to be "filed" or "served;' with any.of:tl:ii;•l:>elow listed entities, 
the proper recipient shall be: . - , :L- .. : '· . - _'. 

'· .. ·• 

(a) The Board: the appropriate or designated regional office (see, e~g. Sections 32075, 32122, or 
32612) unles~ the headquarters office is specified; · 

(b) The Board itself: only at the headquarters office; 

( c) An employer 

( 1) in the case of a public school employer: the superintendent, deputy superintendent, or a 
designated representative of a school district; or to the school board at a regular or extraordinary 
meeting; 

(2) 'in the case of a state employer: the Governor or his designated representative on behalf of _ 
the State of California; -

(3) in the case of a higher education employer: 

(A) If the employer is the Regents of the University of California. the Office of the General -
Counsel of the University; 

(B) If the employer is the Directors of Hastings College of the Law, the Office ofthe General 
Counsel of Hastings; -

(C) If the employer is the Trustees of the California State University for unfair practice 
proceedings, service shall be on the Office of the General Counsel of the California State . 
University; for representation proceedings, filing or service shall be on the Office of the Director 
of Employee Relations. 

((\ In the case nfa pi1hlic agency employer as defined ju Government Code secUon 3501f.r)• 
fhe lndlyidual designated to rerdye s~lce or the chief e1ec11ttye offlcer 

· ( d) An employee organization: the individual designated' t0 receive service or to the president or 
if there is no president, an officer of the organization. 

( e) An iridividual: to the named person· or to their representative of record. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), G0vernment Code .. 
Reference: Sections 35011):), 3513(j), 3541.3(n) and 3563(m), Goveni.ment Code. 

.. 
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32145. Waiver of Time Periods 

The Board itself may waive or all parties to a pi:oceeding, subject to the approval of the Board, 
- may jointly waive any t:inie period allowed fot~'6tiori by a party' oi' the Board in order to expedite 

any pending matter. · · · 

Authority cited: Sections 3509(8), 3513(h), 3541.3(g) aud 3563(f); Government Code. 
Reference: Sections 3Sllil,. 3513(h), 3541.3.(n) and 3563(m), Government Code. -

-. 
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32147. Expediting Matters Before the Board 

The Board. itself: the•ChlefAdriiinistrative Law Judge or the General Counsel may expedite any 
matte~ pending before the Board pursuant to policy established by the Board itself. For purposes 

· of this Section, expediting matters in the case of the Board itself means the matter shall be given 
priority and decided·<in an expedited basis. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(f) and 3563{f), Government Code. 
Reference: Sections 3.5fl!l. 3513(h), 3541.3(n) and 3563{m), Government Code . 

.. 
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Investigative Subpoenas 

The Board may issue investigative subpoen~:~.4 .. ~PJ'oc~ni~.t ~~ tecum compelling the 
attendance of witnesses and production ofiii#~~'.~)nvestig~9ye proceedings. The provisions in. 
Section 32150 governing issuance of subpoC!lM)nd motions tO quash subpoenas shall be 
applicabie to investigative subpoenas is_8_11;~A.kYtiie Board. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(.f), Government Code. 
Reference: Sections 3Sfl2. 3513(b), 3541.3(b) and ~563(g), Government Code. , ,,. •· 

. - ' ' ... . -
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32150. $11tJPoemas. · 

(a) Before the hearing haii commenced, the Board shaJ issue subpoenas at the re~st of any 
party for attendanccr of.Witnesses of production of documents at the hearing. Ccimpliance with 
the provisions of Section 1985 ofth.e Code of Civil Procedure shall be a condition precedent to 
the issuance of a subpoena for production of documents. After the hearing has commenced the 
Board may issue subpoenas. 

(b) Any subpoenas issued pursuant to subdivision (a) shall be extended to all parts ofth.e State 
and shall be served in aceordance with the provisions of sections 1987 iind 1988 of the Code of 
Civil Procedure. 

· ( c) All witnesses appearing pursuant to subpoena, other than the parties, shall receive fees and . 
mileage in th.e a:inount as prescribed by lil.w for civil actions in a supetjor court. Fees, mileage and 
expenses of subsistence shall be pili.d by the party at whose request the witness is subpoenaed. 

' ' 

(d) A written motion to revoke a si.tbpoena may be filed prior to the proceeding or made by an 
oral motion atth.e commencement of the proceeding. The Board shall revoke th.e subpoena if 
the evi~ce requested .to be produced is not relevant to any matter under consideration in ·the 
proceeding or the subpoena is otherwise invalid. 

(e) Upon a finding of the Board itself that a Board agent is essential to the resolution of a case 
and that no rational decision of the Board can be reached withotit such agent, the Board itself 
shall produce th.e agent if subpoenaed to do so by any :?arty to the dispute . 

. · (f) Upon the failure of any pei:son to comply with a subpoena, the Board may apj>ly to an 
appropriate superior court for an order requiring such person to appear and produce evidence and· 
give testimony regarding the matter under investigation or in question. Requests for compliance 
with a subpoena shall be made to the Board agent assigned the case. If the Board agent deems it 
appropriate, he or she shall promptly recommend to the General Counsel that th.e Board seek 
enforcement of the subpoena. A request that the Board apply 'for an order may be made by the 
General Counsel at any stage of the proceedings. The Board shall seek enforcement on 
recommendation of' the General Counsel unless in the judgment of the Board the enforce~nt of 
such subpoena or notice would be inconsistent with law or the policies of the applicable Act. If 
the request is granted. the record will remain open in the matter until the Board determines that 
the court order will not be forthcoming, or that further delay would frustrate the policies of the 
applicable Act, or until the testimony sought is included in the record. 

Authority cited: Sections 3509(a), 3513{h), 3541.3(g) and 3563(f), Government Code. . .. . .... . 
Reference: Sections~ 3513(h), 354L3(h) an4 3563(g), G.ovemmeD.t Code. .. .. . .. ................. . 
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32155 .. 

. ...... (~),)~() Board~mber, anti no Board agent perfonning llU adjudicatory function, shall decide or 
, >>"l':10'$'etmse· parti(5ipate in any case or proceeding: · . .· 
·-,'.'.:··: ~·:1·.~~+.l!'~·~:-· - ...... , ... -,~~--~:'. ·' 

.··:· :. ';:;(i) In which he or she has a financial interest in the outcome. 
·:/ .. ~':·:.. -

(2) When he or she is related to any party or to an agent or officer of any party, or to an attorney 
or counsel of any party by consanguinity or affinity within the third degree computed according to 
the rules of law, or when he or she _is indebted, through money borrowed as a loan, to any party 
or to an attorney or counsel of any party. ·· 

(3) When, in the case or proceeding, he or she has been attorney or counsel for any party; or 
when he or she has given advice to any party upon any matter involved in the proeeeding before 
the Board; or when he or she has been retained or employed as atto~ey or counsel for any party 
within one years prior to the commencement of the cate at the Boaid.Jevel: ·· · · 

(4}.,When it is made to appear probable that, by reason of prejudice of such J:!oard member or 
,., " Boa.rd agent; a fair anti impartial consideration of the case cannot be had before him or her. 

(b) Whenever such a Board agent shall hav~ knowledge of any facts, which under the provisions 
. of this rule disqualify him or her from presiding over any aspect of a hearing or investigation, it. 
· shall be his or her duty immediately to notify the General Couru:iel or the Chief Administrative 

Law Judge, as appropriate, setting forth !ill rea8ons for bis or her belief. · 

(c). Any party may request the Board ag1;mt to disqualify himself or herseifwhenever it appears · 
·"' tha(it is probable that a fair and impartial hearing or investigation cannot be held by the Board 
~. · .. ·. agent to whom the matter is assigned. Such request shall be written, or if oral, redilced tO Writing 

within 24 hours of the request The request shall be under oath and shall specifically set forth all 
facts supporting it The request must be ma.de prior to the taking of any evidence in an 
evidentiery heilring or the actual commencement of a..-1.y other proceeding. 

If such Board agent admits his or her disqualification, slich admission shall be immediately . 
communicated to the General Counsel or the Chief Adrninb"trative Law Judge, as appropriate, 
who shall designate another Board agent tc hear the marter. · 

Notwithstanding his or her disqualification, a Board ag·P.nt who is disqualified may request another 
Board agent who has been agreed upon by all parties to conduct the hearing or investigation. 

' ' .. 
( d) If the Board agent does not disqualify himself or her5'e; f :md withdraw from the proceeding, 
he or she shall so rule on the record, state the grounds for tbe rulir.g, 8nd proceed With the hearing · 
or investigation and the issuance of the decision. The party requesting the disqualification may, 
within ten days, file with the Board itself a request for srecie!. permission to appeal the ruling of 
the Board agent If permission is not granted, the party :-eque:sting disqualification may file an 
appea~ after hearing or investigation and issuance of the r!eci~ion. setting forth the grounds of the 
alleged disqualific1tion along with any other excepti9ns to the decision on its merits, 

153· 



... ,. ·~, .. ·.··. 

( e) Whenever a Board member shall have knowledge of any facts which. under the provisions of 
this rule, disqualify him or her to consider my case before the· Board, it shall be his or her duty to 
declare· the disqualifi~tion to the Board immediately upon teaming of such facts. This declaration 
shall be made part of the official record of the Board. The Board member shall then refrain from 
participating and shall attempt in no way to influence any other person wilh respect to the matter. 

(f) Any party to a case before the Board may file directly with the Board member a motion for his 
or her recusal from the case when exceptions are filed with the Board or within ten days of . · 
discovering a disqualifying interest provided that such facts were not available at the time · 
exceptions were filed. The motion shall be supported by sworn affidavits stating the facts 
constituting the ground for disqualification of the Board member. Copies of the motion and 
supporting affidavits shall be served on all parties to the case. 

. . . 
(g) Within ten days after the filing of a motion for recnsa~ 1he Board niember alleged to be 
disqualified shall render a decision stating the reasons therefore. If the Board member is not on 
the panel assigned to hear the case, he or.she shall so inform the parties and indicate that he or she· 

. does not intend to participate in the case. In the event that t':u: Board member decides to 
participate, he or she shall render a decision on the motion for rectlSal before doing so. 

• ' .1 ~ '.~.· ·.~'. 

(h) AD.y party aggrieved by a determination made pursuant b subsections (d) or (g) of this rule · 
may include the matter of claimed disqualification in a "'rit of extraordinary relief filed pursuant to A 
Government Code Section 3520, 3542 or 3564 seeldngjudicial review of the Board's decision.on • 
the merits. · 

Authority cited: Sections 3509(a), 3513(h), 3541.J(g) and.~·563, Government Code. Reference: 
. Sections 35091 3513, 3520, 3541.3, 3.542, 3563 and 3564, Gnvemment Code . 

.. 
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32160. Deymsitions .... -..... ,,. ·: ... 

The Board may order the taking .of testimony of a material witness within or outside the State';~;·.:~:.·. 
deposition in the manner prescnoed for Qivil actions onli upon the filing of an application·:bfaJ c 1 ~ • · 
party showing that: · · ' , 

. (a) The witness is unable to attend the hearing because of illness, infirmity or imprisonment; or 

{b) The 'Witness cannot be compelled to attend the hearing by subpoena. The application shall 
. state the case number, name and address of the witness; show the materiality of the 'testini:ony, and 
shall request an order requiring the witness to appear and testify before a named officer 
authorized by law to take depositions. Where the witness resides outside the State and the Board 
has authorized a deposi9on of the witness, the Board shall obtain an order of the · · 
Superior Court in Sacramento County for that pi.irpose pursuant to Section 11189 of the 
Government Code .. 

Authority cited: Sections 3509(a), 3513(h),'3541.3{g) and J563(f); Government Code. 
" Reference: Sections lSfl!L. 3513(h}, 3541.3(h) and 3563(g), Government Code . .. 

' ... :.. ... · ...... ,. ···-
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32162. ConfidentiaHty of Board Investigations . :·. '_ -~ :: .. ';:.:.'·. 

The Board shall not disclose any confidential statement submitted .by,ifparty, or the identity of any 
person who submits such a statement, unless the person submitting' the statement' agrees to 
~closure or disclosure is required: · 

(a) Pursuant to Section 32206, concerning production of statements of witnesses after direct 
testimony; 

(b) In a court proceeding upon a complaint for injunctive relief, 

(c) By order of the Board itself; 

. (d) By final ~rder of a court of competent jurisdiction. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections l5.ll9,. 3513(h), 3541.3(h) and 3563(g), Government Code . 

.. .. 
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32164. Application for Ioinder of?artJ~z; 

(a) AiJ.y employee, employee organization,or,imiployer niay:file with the Board agent an 
application for joinder as a party in a cas~itsetiiice arid prMf of service of the application 
pursuant to Section 32140 are required. · 

(b) The application for joinder shall be in writing, signed by the representati':'e filing it and contain 
a statement of the exterit to which joinder is sought and a statement of an thti facts upon which the 
application is based. The Board shall allO\'\• each party an opportunity to oppose the application. · 

( c) The Board may allow joinder if it determines that the party has a substantial interest in the 
case or will contribute substantially to a just resolution of the case and will not unduly impede the 
proceeding. · · 

(d) The Board may order joinder of an employer, employee organization or individual, subject to 
its jurisdiction, on application of any party or its own motion if it detemtlnes that: · 

(1) Jn the absence of the employer, employee organi7..ation OT individual, 88 a party, complete 
relief cannot be accorded; or 

(2) The employer, employee organization or individual ha5' an interest relating to the subject of 
the action and is so situated that the disposition of the action in their absence may: 

(A) As a practical matter impair or impede their ability to protect that interest; or 

(B) Leave any of the parties subject to a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations by reason of said interest. 

Authority cited: Sections 3509(a), 3513(h}, 3541.3(g) and 3563{f), Government Code. 
Reference: Sections l5fl!l. 3513(h), 3541.3(h) and 3563(g}, Government Code . 

.. 
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. ·:~. -~ .. : : ... SUBCHAPTER3.HEARL'N"GS 

32165. . Application tc1 Jojn•e;Rf>f1resentation Hea~s e I jmjtt:tf Party 
~·t'i-1'.,'.!'; :·~;~:·:·- :.~·· :_..·:.::··.•:.:.'.'· 

In a representation proceeding the Board ag~t may allow any person, employer, or employee 
organization which did not file a timely request for recognition, iritervention or petition to join the 
hetiring as 11- limited party provided: · · 

(a) The person, eniployer, or employee organization files a written application prior tci the 
· commencement of the hearing stating facts showing that .it has an interest in the proceedings; and 

(b) The Board agent determines that the person, employee organization or employer has an 
. interest in the case and will not unduly impede the :proceeding. · 

(c) The Board agent may grant participation ui the hearing which shall be limited to the right to .. 
make an ~ral statement on the record and to file a written brief subject to such conditions as may 
be prescribed. . 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 35i53(f), Government Code. 
Reference: lSfl!l. 3513{h), 3541.3(a), (b), (h), (I), (m); (n) and 3563(a),:(b), (g), {k), (I), (n), 
Government Code. 

.. 
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32166 . App1icatjon to Iain a Repre•entation Hea-dng As a Full Party 
. . 

. ,,,.;:.{~) _An e~pl9yee organiz.ation shall be allowed to participate fully in a representation ~aring 
'.:,,):t::'.pi:-ovided ifll8s filed a written application with the regional office not less than 10 days prior to the 

commencement of the hearing, accompanied by either 10 percent support of any unit in dispute at 
the hearing, or I 0 percent support of a proposed unit which overlaps another unit in dispute at the . 
hearing. Proof of support is defined in Chapter 1, Section 32700 and Cjaaptn 5, Section ·61020 

A copy of the written application, excluding the proof of support, shall be served .on the parties. 
2 . Proof of service pursuant to Section 32_140 is required. 

(b) The Board agent may waive the deadline for filing an application pursuant to th.is Section for 
good cause. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections l5fill. 3513(h), 3541.3(a), {b), (b), (I), {m), (n) and 3563(a), {b), (g), (k), (1), 
(n), Government Code. · · · · · ·· 
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32168. Conduct of Hearing 

(a) Hearings shall be conducted by a Board agent designated by the Board, except that the Board . 
itself or a Board member may act as a hearing officer . 

(b) A Board agent may be substituted for another Board agent at any time during the proceeding 
at the discretion of the Chief Administrative Law Judge in unfair practice ·cases or the General 
Counsel in representation matters. Prior to ordering a substifution the parties shall be notified and 
provided an opportunity to state objections to the proposed substitution. Substitutions ofBoarci 
agents shall be appealable only in accordance with Sections 32200 or 32300; 

(c) Hearings shall be open to the public, except as provided in Section 32170. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Goverriment Code. 
Reference: Sections JSil9. 3513(h), 3541.3(h), (le) and 3563(g), (j), Govemment Code. 

-.. -. 
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.e 32170. Powers and Duties of Board Agent Conducting a Hearing 
",, .. .'.:. 

_ The bo.ard __ agent conducting a hearing shall have the powers and duties to: 
~--~\·i;,1/.:.)~.1-~-~ .. ;:~.._; . ·. :.-::\-~?'.-D}_.: · - , 

· ' · · · · (a) lnqwre'fully into all issues and obtain a complete record upon which the decision can be 
· - · rendered; 

(b) Authorize the taking of depositions; 

(c) Issue subpoenas and rule upon petitions to ~voice subpoenas; 

(d) Regulate the course and conduct of the hearing, including the power to exclude a witness 
from the hearing room; - · 

(e) Hold conferences for the settlement or simplification nfissµes; 

· (f) Rule on objections, motions and questions of procedure; 

(g) Administer oaths and affirmations; 

(h) Take evidence and rule on the admissibility of evidence; 

(i) Examine witnesses for the puil>ose of clarifying the facts and issues; 

G) Authorize the submission of briefs and set the time for t~ filing thereof; 

(k) Hear oral argument; 

(1) Render and serve the proposed decision on each party; 

(m) Carry out the duties of administrative law judge as provided or otherwise authorized by these 
regulations or by the applicable Act. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections JSil!l. 3513(h), 3541.3(h), (k.) anct 356J(g), (j), Government Code . 

.. 
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32175. Rules of Evidence· Rqiresmrtation Cases. 

(a) Compliance with the technical rules of f.'Vidence applied ir' the courts shall not be required. 
Oral evidence shall be taken only on oath or affirmation. However, immaterial, irrelevant, or 
unduly repetitious evidence may be e.xcluded. The rules ofprivile~ sh8n apply. 

(b) A party seeking to offer a written document into evidence shall provide a copy of the 
document for each party to the hearing. · 

Authority cited: Sections 3509(a), 3513(h), 354i.3(g) and 3563(f), Government Code. 
Reference: Sections lS.112. 3513(h), 3541.3(a), (b), (h), (1), (m) and 3563(a), (b), (g), (k:), (1), 

. Government Code. 

.. 
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32176. Rules of Evidence· Jinfojr Practice Cases. 

Compliance with the technical rules of evidence applied in the courts shall not be re.~•··· .Oral 
evidence shiill be taken only on oath or affiroiation. Hearsay evidence is admissibie_bufs~fijfnot 

· be sufficient in itself to support a finding unless it would he ad..-nissible over objection in ciVil. 
actions. Immateria~ irrelevant, or unduly· repetitious evidence may be excluded. The riiles of 
privilege shall apply. Evidence of any discussion of the case that 0CCUI11 in an informal settlement 
conference shall be inadmissible in accordance with Evidence Code Section 1152. · 

Authority cited: Sections 3509(e), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections J.SJl9. 3S13(h), 354 l .3(h), (i) and 3563(g), (h), Government Code . 

1.63 
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32178. Burden of Proof- I!nfajr Practice Cases 

Th'e charging party shall prove the complaint by a preponderrnceofthe eVidence in .order to 
vail . . . . . ' . pre . 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) al\d 3563(t), Government Code. 
Reference: Sections J!ifl2,. 3513(h), 3541.3(h), (i) and 3563(g), (h), Government Code. 

.. 
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. 32180. Rj gh~s of Parties 

Each party to the hearing shall hav.~.JH~ijgb! to ap~e;u:: in person, by counsel or by other 
representative, and to call, examin~,iiild;~,ss~eXatitliie\vi.tnesses and introduce documentary and 
other evidence on the issues. , ". > · · · · · 

... , .. :.:. ,.. 
··, '•':·''· 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(fJ, Government Code. 
Reference: Sections .35.0.9.. 35f3(h), 3541.3(h) and 3563(g), Government Code . 

.. 



32185. Ex Parte Comrmmicatinns. 

(a) No pm:fy tci ·a·fo?maJ. hearing before the Board on an unfair practice complaint shall, outside 
the hearing of tlie other parties, orally communicate about the merits of the matter at issue with 

· the Board agent presiding. Nor shall any party to a formal hearing communicate in writing with 
the Board agent presiding without providing a copy of the \Vriting to the other parties. · 

(b) A Board agent who receives such an ex parte communication shall state on the record that the 
communication was made, identify the person who made it and either summarize the contents of · 
the communication, or provide all parties with a copy of such communication. The Board agent 
shall then afford the other parties to the hearing the opportunity to rebut the communication on 
the record. · · 

Authority cited: Sections 3509(a), 3541.3, 3513(h) and 3563, Government Code. Reference: 
Sections J5fl!l. 3513(h), 354 l .3(h), 3 541.3(i), ~n), a.nd.3563(g), ~) and 
*69'(m), Government Code. · 
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32190. Motions 

(a) Wtjtten motions made before, during or after a hearing shall be filed with the Board agent 
- assi_~~dto the proceeding. Service and proof of service pursuant to Section 32140 are required. 

(b) Except as provided in Section 32646, responses to motions shall be filed with the Board 
agent within fourteeri days of service of the motion, or ·within such time as is directed by the 
Board agent. Service and proof of service pursuant to Section 32140 are required. 

(c) During the heariiig, a motion or the response thereto may be made orally on the record. 

( d) The Board may hear oral argument .or take evidence on any motion. 

(e) No hearing shall be delayed because a motion is filed unless the Board so directs. 

(f) Rulings on motions shall not be appealable except as spe.-:ified in Sections 32200 i:nd 32646. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3SJl2,. 3513(h), 354l.3(h) an~ 3563(g), Government Code. 
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32200. Appeal ofRuHngs on Motions and Tnterlormtocy Matten 

A party mily object to a Board agent's interlocutory order or ruling on il motiori and request a 
ruling by the Board itself. The request shall be in writing to the Board agent and a copy shall be 
sent to the Board itself. Service and proof of service pursuant to Sectiop. 32140 are required 
The Board agent may refuse the request, or may join in the request and certify the matter to the 
Board. The Board itself will not accept the request unless the Board agent joins in the request 
The Board agent may join in the request only where all of the following apply: 

(a) The issue involved is one of law; 

(b) The issue involved is controlling in the case; 

(c) An immediate appeal ·wi.11 materially advance the resolution of the case .. 
. . 

Authority cited: Sections 3509(a). 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections lSml. 3513(h), 3541.3(h) and 3563{gf Government Code. 
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32205. . Contim1ances 

A party may file a request for a continuance of the fonnal hearing no later than fiv,e ~ys .prior to· · · .. · 
such hearing. Such request shall be in writing, signed by tbe party or its agent,~~ tiie.g00undS;..:,: 
for the request, and state the position of each party regarding the reqUest. An oral ieqUest or a . 
request for continuance submitted less than five days prior to the hearing may be made only under 
unusual circumstances. A request for a continuance shall be granted only under unusual 
circumstances and if the other pert}' will not be prejudiced thereby. · 

Authority cited: Seetions 3509(a), 3513(h), 3541.3(g) and 3S63(f), Government Code. 
Reference: Sections 3.Sfl!1. 3513{h), 3541.3(h) and 3563(g),' Government Code. 
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32206. Production of Statements of Witnesses After Direct Testimony 

(a) After direct examination of a ~tness, and upon moti<i'.l .o'f any party;·the hearing officer shall 
order the production of any statement made by the witness. to n Board agent that relates to the 
subject matter of the testimony. · 

(b) A statement includes a written declaration by the witness, signed or otherwise approved by 
the witness, or a recording or a transcription of a recording which is a verbatim recital of 
something said by the witness. 

(c) If the party sponsoring the te~ony claim~ that a stt>.tetl'.ent ordered to be producied tinder 
this section contains matter which does not ·relate to the subject matter of the testimony; the party 
shall deliver the statement to the hearing officer for his or her private inspection. The hearing 
·officer may excise those portions of the statements which do not relate to the subject matter of the· 
testimony. The remainder of the statement shall be delivered to the moving party. 

Authority cited: Sections 3509(al. 3513(h), 3541.)(g) and 3563(f), Government Code. 
Reference: Sections l5Jl!l. 3513(h), 3541.3(h) and 3563(.g), Government C_ode. 
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32207. Hearings : ~··.::-·.:·.·:· 

The parties may submit stipulated facts where appropria~e to the Board agent,:;:NQ:bel!ring sh!i.llii 
be required unless the parties dispute the facts in the case. ;~;~;t·=i::;., · · · .:"''::'.: 

Authority cited: Sections ··3509(a), 3513(h), 354L3(g) and 3563(f), Govemmexrt Code. 
Reference: Sections 3.50.9.. 3513(h), 3541.3(h) and 3563(g), Government Code . 
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32209. COJ'TPction of Transcript 

A motion to correct alleged errors in the transcript ~fa proceeding before a Board agent must be 
filed with the Board agent presiding at the proceeding within 20 days of the date of seniice of the 
transcript. The motion shall specify the alleged emirs and provide a proposed corrected version. 
Within I 0 days following the date of service of such a motion, any party may file with the Board 
agent a resporue to the motion. Service and proof.of service of the motion and of any response to 
a motion pursuant to Section 32140 are required. Failure to file a tll:iiely motion to correct will be 
deemed a waiver ofliny objection to the accuracy ofthetranscript. 

Authority cited: Sections 3.509(a), 3513(h), 354l.3(g) and 3563(f), Government Code. 
Reference: Sections l5fl9. 3513(h), 3541.3(h) and 3563(g), Government Code. 
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32210. lpfnnnationa! Brjefu apd Argnments. 
. .. - :·'- ..•.. ~ . '.~·:_J_.: . . .. '..' • •·•. ·. ,., 

{a) Any person may file a ·pe:titiq11 tP_.s,ubmit an. informational brief or to argue orally in any case 
at a hearing or before the Boafa"ftself.'' .·· · · :1:::."r~'' . 

·.:t·~,:.~:··'i-.'>.~-t:··· .. , - ·.·1:1/:--;· 

(b) The petition shall inc~ ~e ·following information: · 

(I) The case number; 

(2) The title of the case; 

(3) The name, address, telephone number and any affilii:tion of the petitioner; 

( 4) The name, address and telephone number of any agunt to be contacted; 

(5) A statement setting forth the nature of the petitioner's interest or involvement in the case; 

(6) A statement setting forth the specific issues of procedure, fact, law or policy which the 
petitioner wishes to address. 

( c) The petition may. be granted or denied at the discretion of the Board. 
" " 

Authority cited: Sections 3509(e); 3513(h); 3541.3 (g). (n); 3563 (f). (m), Government Code. 
Reference: Sectioils ~. 3513(h), 3541.3 (a), (b), (e), 1:g), tb), (i), (1), (m), (n), awl.3563 (e), 
(b), (e), (f), (g), (h), (k), (I), (m), Government Code. 
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32212. Briefs and Oral Acgnment 

Prior .to tlie ,<;lose of the ·hearing, the Board agent shall rule on any request to make oral argument 
or rq1rµe.~·witten ~rieL The Boafd agent shall set the time required for the filing of briefs. Any 
party ~g aJirief shall file the original and one copy with the Board agent. Service and proof of 
service of the brief pursuant to Section 32140 are required. . 

Authority cited: Sections 3509(a), 3513(h), 3541.3{g) and 3563(f), Government Code. 
Reference: Sections 3511!!. 3513(h), 354 l .3(h) ~d 3563(g), Government Code. 
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. 32215. Proposed Decision 

·.'-!\Board agent shall.issue a written proposed decision or submit the record of the case to the 
·, ·'''Bbard itself for decision pursuant to instructions from the Board itself. The Board shall serve the 
· ,.proposed decision on each party. Unless expressly adopted by the Board itself, a proposed or ·. 

final Board agent decision, including supporting rationale, shall be without precedent for future 
cases. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Gpvernment Code .. 
Reference: Sections J.5il9. 35l3(h), 354L3(h) and 3563(g), Goveniment ·code. · -
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32220. Cootemphmus Conduct. 
. : .'::. 

Contemptuous conduct of a party or its agent shall be grounds for the exclusion of the party or ·:;.; .. f:::, ,, .· ..... 
agent from any proceeding related to 'the case. : .. :. ;.:, 

Authority cited: Sections. 3509(a), 3513(h), 354 l .3(g) and 3563(f), Government Code. 
Reference: Sections J5il!l. 3513(h), 3541.3(h) and 3563(g), Government Code. 
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32230. Refosal of Witness to Testify 

The refusal o.f a witness at a hearing to answer any question which has been. ~led proper by the 
Board agent conducting the hearing may be grounds for striking.the full tesi#liony. o~ 8uch \Vifuess 
on the same matter an~ or such other action as deemed approptjate by the Boli.rd. . . 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code: 
Referelice: Sections .3.502. 3513(h), 3541.3(h) and 3563(g), Government Co4e. ·· 
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SUBCHAPTER 4. DECISIONS OF-TIIEBOARD ITSELF-

Article 1. Ex Parte'Cdmmilnicatioh>' 
,·: .. ~ -~:·.: ;N: ~; .. ~ ' 

32295. - Ex parte Camm11njcatinns 

No party shall communicate with' the Board itself,· any member of the Board itself or any legal 
advisor to a member of the Board, orally or in writing, about any matter pending before the Board 
except as provided for in these regulations. 

Authority cited: Sections 3509(e), 3513(h), 3541.3 and 3563, Government Code. Reference: -
Sections 350!!, 3513, 3514.5, 3541.3, 3541.5, 3563, and 3563.2, Government Code . 
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Article 2. Appeal of Board Agent Decision to the Board Itself 

32300. Excqitinn~ t'1- 'Bn?gl _A gent l),ecision 
-· -~: .. ,_ ... ' : . ~.: . 
. ' . . 

(a) A party may file with the Board itself an original and five copies of a statement of exceptions 
to a Board agent's proposed decision issued pursuant to Section 32215, and supporting brief, 
within 20 days folloWuig ·the date of smice of the decision or as provided in Section 32310. The 
statement of exceptions and briefs shall be filed with the Board itself in the headquarters office. 
Service and i)roof of service of the statement and brief pursuant to Section 32140 are ~quired. .. · , . 
The statement of exceptions or brief shall: · 

. . . . 
(1) State the specific issues of procedure, fact, law or rationale to which each_ exceptio~ is taken; 

(2) Identify the page or part of the decision to which each exception is taken; 

(3) Designate by page citation or exhibit number the portions of the record, if any, relied upon for 
each exception; 

·. ' 

(4) State the grounds for each exception. 

(b) Reference shall be made in the statement of exceptions only to matters contained in the record 
of the case. 

(c) An exception not specifically urged shall be waived. 

·Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3S63(f); Government Code. 
Reference: _Sections l5illl., 3513(h), 354l.3{k.), (n) and 3563(j); (m), Government Code. 
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3'2305.: - ';:' :fajhti"e to ffile Exceptions 

·. Unles(a party files ii. timely statement of exceptions to the proposed decision, the decisicin shall 
beeome·final on·the.d8te specified therein. 

Authority cited: Sections 3509(a), 35l3(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections J.511!. 3513(h), 3541.3(k), (n) and 35630), (m), Government Code. 

lBO 



32310. Response ta E:iceptions . · :. :','.i:i:,'.-:. 

Within 20 days following the .i:l!itElloHervice' of:.the statement of exceptions, any party may file 
with the Board itself an origfruifaaid five copi~s «if a response to the statement of exceptions and a 
supporting brief .. The respon5e shall be filed with the Board itself in the headquarters office. The 
response may contain a statement of any exceptions the responding party wishes. to take ~o the 
recommended decision. Any such statement of exceptions shall comply in form with the 
requirements of Section 32300. A response to such exceptions may be filed within 20 days. Such 
response shall coniply in form with the provisions of this Section. Service and proof of service of 
these documents pursuant to Section 32140 are required. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: SectioQS .15.WI. 3513(h), 3541.3{k), (n) and 3563(j), (m), Government Code . 
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32315. ··Oral Arg:nment on Excqitinns 

A party desiring to argue orally before the Board itselfregarcling the exceptions to the proposed 
decision ·shall file with. the statement of exceptions or the response to the statement .o_f exceptions 
a written request stating the reasons for the request. Upon Illich request or its own motion the 
Board itself may direct oral argument 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563{f), Government Code. 
Reference: Sections .35fl!4 3513(h), 3541.3(k), (n) and 3563G), (m), Government Code. 

·-. 

-. 
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:.:;;}2320. Decision of the BnaaJ itself 

. ,, :.(If) The Board itself may: 
'• .. -··•,' . 

::::·.=:-~":.~::~:' . 
(1) Issue a decision based upon the record of hearing, or 

(2) Affirm, modify or reverse the proposed decision, order the record re-opened for the taking of 
further evidence, or take such other action as it considers proper. 

(b) The Board shall serve a copy ~fthe dec~ion ori eai:h PartY· 

( c) All decisions and orders issued by the Board itlielf are precedential and may be cited in any 
matter pending before a Board agent or the Board itself. The precedential status of decisions 
issued by the Board itself includes decisions issued prior to July 1, 1997. 

Authority cited: Sections 3509(a), 3513(h), 354l.3{g) and 3563(f), Government Code. 
Reference: Sections 3502, 3513(h), 3514.5,3541.3{k),(n), 3563(j), (m), 3563.2 and 11425.60, 
Government Code . 

.. .. 
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32325 Remed'e' power qf the Rpa~d 

The Board 5ball bayp th 1 . · '. .. ' . '. ~ .. 
dfrect!n . Ap offepdl;e power tossue a decision and order In ap imfalr practice case 
affi : g parzy to cease ppd desist from the npfplr prpct!ce ppd to take h 
wit;:: hve pct!op, lpch1dlog hpt not limited to the rdnstptement ofem Jo ees with ;;c ·. ,''.''.~_;,:':,':;· 

_ack pay, gs w!JJ efTectirnte the policies oftbe pppllcph!e stpm! JI . 

A11tbnrftf cltfd• Sections 3509Cal 3513 ·3541 3 god 3~111 . 
Sections 1509, 3514 5(cl, 352Q3S41 5';\ 3542 3563 i a~dr;'s";gn;ent Code R;fedrence• 
Firpfl ht. TT ·; ~ .,, --r ---- - --- --!!!!1 !.!:

0 Vemment !. 0 .e and ~g yn D op, I,ncpl 1186 Y Cltyofvp!!eJn (J974)12 Cpl 3d 608· . .' 
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Article 3. Administrative Appeals 

32350. . Definition of Admjnjsfn!fore Decision 

(a) An administrative decision is any determination made by a Board agent other than: 
•· .. :;_1 -::···-· 

{I) a refusal to isslie a complaint in an unfair practice case pursuant to Section 32630, 

(2) a clismissal of an unfair practice charge, . 

(3) a determination of a public notice complaint, or 

( 4) a decision whioh results from the conduct of a fonnal hearing or from an investigation which 
results in the submission of a stipulated record and a proposed decision written pursuant to 
Section 32215. 

(b) An administrative decision· shall contain a statement of the issues, fact, law and rationale used 
in reaching the determination. · · 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(t),.Government Code. 
Reference: Sections l5fl!l. 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code . 

.. .. 
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32360. Appeal Requirements. . . \ ~.:.: . . ··~~-'" .. 

(a) An appeal may be filed ~th the Board itSelffrom·any admlliistrative decision, except as noted 
in Section 32380. · · · ; · 

(b) An original and five copies of the appeal shall·be filed with the Board itself in the 
headquarters office within 10 days following the date of service of the decision or letter of 
determination. 

(c) The appeal must be in writing and must state the specific issue(s) of procedure, fact, law or 
rationale that is appealed and state the grounds for. the appeal . 

. ( d) Service and pro.of of service of the appeal pursuant to Section 32140 are required. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections l5fl!l. 3513(h), 354l.3(k), (n) and 35630); (m), Government Code 

'o 
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32370. Request for Stay of Activity . • .. 

An. appeal will not automaticajly,pr~ent. tile Board frcim proceeding in a case. Parties. seeking a 
stay of any activity may file airilquest for a stay with the administrative appeal which shall include . 
all pertinent facts and justification for the request. The Bo~ may stay the matter; except as is 
otherwise provided in these regulations. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) arid 3563(f), Government Code. · 
Reference: Sections l5Jl9. 3513(h), 3541 J(k), (n) and 3563(j), (m), Government Code . 

.. .. 

l87 



32375. ···Response to the Administrative Appeal. 

Within. 010 days .following the date of service of the appeal, any party may file a response to the 
it.PJ>eal>An original and five copies of the response shit.11 be filed with the Board itself in the 
headquarters office. Service and proof of service of the response pursuant to Section 32140 are · 

. required. · · 

·Authority cited: Sections 3509(0)1 3513(h), 3541.3(g) and 3563(f), GoverDm.ent Code. 
Reference: Sections 350!!. 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code . 

.. 
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32380. I jmjtation of Appeals, 

·. :·c The following administrative decisions shall not be appealable: · 

(a) A decision by a Board agent regarding the mechanics of an election provided the decision 
does not affect standing of a party to appear on a ballot; 

(b) Except as.provided in Section 32200, any interlocutory order or ruling on a motion . 
. ·, . - . . . . .. .· . . . . . 

(c) A decision by a Board agent pursuant to Section 32793 regardiD.g the existence of an impasse. _ 

Authority cited: Sections 3509(0), 3513(h), 3541.3(g) and 3563(t), Government Code. 
Reference: Sections l5Jl2.. 3513(h), 3541.3(k), (n) and 3563(j), (m), Government Code. 
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Article 4. Reconsideration · 

32400. Admjnjstrative Remedies 

A motion for reconsideration need not be filed to exhaust administrative remedies. 

Authority cited: Sections 3509(a), 3513(b), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3509, 3520, 3542 and 3564, Government Code . 

.. 
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R ecpiest for Reconsideration 

(a) Any party to a decision of the Board itself may, because of extraordinary circumstances, file a 
request to reconsider the decision within 20 days following the date of service of the decision. An 
original and five copies of the request for ~nsideration shall be ti.led with the Board itself in the. 
headquarters office and shall state With specificity the grounds claimed and, where applicable, 
shall specify the page of the record relied on. Service and proof of service of the request Pursuant 
to Section 32140 are required The grounds for" requesting reconsideration are lirili.ted to claims 
that: ( 1) the decision of the Board itself contains prejudicial errors of fact, or (2) the party ba8 
newly discovered evidence which was not previously available and could not have been 
discovered with the exercise of reasonable diligence. A request for reconsideration based upon 
the discovery· of new evidence must be supported by a declaration under the penalty of perjury 
which establishes that the evidence: (1) was not previously available; (2) could not have been 
discovered prior to the hearing with the exercise of reasonable diligence; (3) w&S submitted within 
a reasonable time of its discovery; (4) is relevant to the issues sought to be reconsidered; and (5) 
impacts or alters the decision of the previously decided case. 

(b) Any "party shall have 20 days from seryice to ti.le a response to the request for reconsideration. 
An original and five cojiies of the response shall be filed with the Board itself in the headquarters 
office. Service and proof of service of the response pursuant to Section 32140 are required. 

-- -

( c) Unless otherwise-ordered by the Board, the filing of a Request for Reconsideration shall not 
stay the effectiveness of a decision of the Board itself except that tlre Board's order in an unfair 
practi~ case shall automatically be stayed upon ti.ling of a Request for Reconsideration. 

Authority cited: Sections 3509(a), 3513(h), 354l.3(g) and 3563(f), Govenm1ent Code. 
Reference: Sections .3.50!!. 3513(h), 3541.3(k), (n) and 3563G), (m), Govi:mment Code . 
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Article 5. Request for Injunctive Relief 

32450. Request 

(a)· An original and six (6) copies of a request from a party that the Board seek injunctivi{i'elief 
shall be filed with the General Counsel at the headquarters office with a copy to the appropriate 

. regional office as designated in sections 32075 and 32612 and shall include: · 

(1) The written request, accompanied by reasons stating why injunctive relief is appropriate; 

(2) A copy of the charge or complaint; and 

(3) Declarations, on personal knowledge, setting forth in detail all pertinent facts underlying the 
request for injunctive relief. · 

(b) Service and proof of service on the respondent, is required of all documents filed with the 
General Counsel · Under this section service and proof of service shall be conducted pursuant to 
section 32140 except that service by mail milst be done by expres!I mail or by another common 
carrier promising overnight delivery thereof. If the request is made during a work stoppage or 
lockout, personal service on the respondent of all documents filed with the General Counsel is 
required. 

(c) Notice that such a request is being made shall be provided no less than 24 hours prior to the· 
filing to the General Counsel and the party against whom the relief is sought. Such notice may be 
by telephone or in person, or by any other means reasonably calculated to provide notice. 

' ' 

(d) An affidavit of notice shall be filed.with the request. Such affidavit shall indicate to whom, at 
. what time, and in what manner the notice required by subparagraph (c) above was accomplished, 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563, Government Code. Reference: 
Sections 3509, 3513(h), 3541.3(j), (n) and 3563(i), Government Code. 

.. . . 
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32455. Investigation 

Upon filing of a request for the Board to seek injunctive relief, the G~ei:a.l.'CounseL~l initiate 
an investigation. The General Counsel shall give notice reasonably:cirlcillated to inform the . 
parties an investigation is proceeding. The respondent shall be apprised:ofthe allegations against 
it, and may state its position in the course of the inquiries. The original and six (6) copies of any 
written position statements or other documents filed with the General Counsel must be filed at the 
headquarters office with a copy to the appropriate regional office as designated in section ·32075, 
and service and proof of service on the opposite party. __ Any filing with. the_ Gene~ Co~el-in 
accordance with this section by mail, shall be done by express ~ or by another common carrier 
promising overnight delivery thereof. Service and proof of service on opposite party shall be 
pursuant to section 32140 except that service shall be by express mail instead of first class mail. · 
The Board agent may contact and question such persons as necessary to effectuate the 
investigation. ' · 

Authority cited: Sections 3509(a) 3513(h), 3541.3 and 3563, Government Code. Reference: 
Sections 3509, 3513(h), 3541.30), and 3563(i), Government Code. ·. 
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32460. Recommendation 

Aftei: investigation. the General Counsel shall Inake a .recommendation to the Board within 120 
hours after the receipt of a request, unless the request"is made dwin:g a work stoppage or lockout, 
in which case the General Counsel shall make a recommendation to the Board within 24 hours 
after the request is received. ·· ·: .. . · 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(t), Goveminent Code. 
Reference: Sections 3.5fil1. 3513(h), 3541.3(j), (n) and 3563(i), (m), Government Code. 
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32465. Decision of the Board Itself 

Upon receipt of the :Oen..erat Couns~l!~. report, the Board itself shall determine whether to seek 
injunctive relief .. ·":\rt·:>.~iic'·''> , · .),·,::.:. 

. • ' ; ' • ~· • ,$.• .' .•. ' • 

Authority cite4::·~~ti~~ 3509(a), J513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3SD.2. 3513(h), 3541.3(j), (n) and 3563(i), (m), Government Code. 

~.·--
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32470. I .ack of Board Qnomm 

- ·.::.::'' fa the everit that a quorum of the Board itself is unavailable to act upon the request for injunctive 
. '-' :·r,;,; relief within-:24 hours after the time the General Counsel's recommendation is filed, the Board · 

· · · ·· · · - -• authorizes the General Counsel to seek injunctive relief in every case in which the General 
Counsel has reasonable cause to believe that such action is in accordance with Board policy and 
that legal grounds for injunctive relief are present. 

Authority cited: Sections 3509(a), 3513(h), 35:41.J(g) and 3563(f), Government Code. 
Reference: Sections lSfl9. 3513(h), 354l(f), (g), 3541.30), (k) and 3563(i), (j); Government 
Code, 
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Article 6. Request for Judicial Review. 

32500. Review of Re.presentation Case 

(a) Any party to a decision in a representation case by the Board itself, eJfCcpf for derisions 
rendered pnrsnant to Cb apter 5 Snhchapter 1 of these Bqglatinns, ~y file a request to 
seek judicial. review Within 20 days following the date of service of the decision. An original and 
five copies of the request shall be filed with the Board itself in the headquarters office 8nd shall 

·include statements setting forth those factors upon which the party asserts that the case is one of 
special importance. Service and proof of service of the request pursuant to Section 32140 are 
required. · 

(b) Any party shall have l O days following the date of service of the request to file a response. 
An original and five copies of the response shall be filed with the Board itself in the headquarters 
office. Service and proof of service of the request pursuant to Section 32140 are required. 

( c) The Board may join in a request for judicial review or may decline to join, at its discretion. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3509, 3520, 3542, and 3564, Government Code. 
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SUBCHAPTER 5. UNFAIR PRACTICE PROCEEDINGS .. ·:- ·. 

3260i Processing Violations 

Complaints alieging AJJeged violations ofMMJU. or local ndes, BERA. Ralph C. Dills Act or 
HEERA shall be processed as unfair practice charges except as otherwise proVided in these 
regulations. S11cb 11nfafr practice charges may be filed bf an empl91ee1 employee 
.ntganlpdan, or employer against an employee organization or emplnfer 

.... · 
Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
3509, 3514.5, 3524, 3541.5 and 3563.2, Government Code. 

.. 
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32603. Fmplpygr Ilpfair prarflces ppdet MMBA ~' .. 
. :;··· 

(a) Intivfere wttb1 inttmid9te1 restratn, coerce of disrrlmt-ni,te-egatnst P"l''ir W.plnJees 
because of theqlr exercise of dghts g11arqnteed hf r.,oyecnm.etJt ·Code section 3502 or by any 

local n1Je adopted p11r911ant to Gnve"'.'ment Code: section 350_1 

Q>) Deny to empl91ee organiz,tions rights paranteed 'to them hJ r..avrnmeni Code 
section 35031 3504 51 1505 J, 3505 3 1 3508(r) or 3508 5 or hf any local n1I_e adopted 

punuant to Government Code section 3501 

(cj Bef11se or fajl to meet gnd confer In good faith wJtb an exclusjycz representative AS 

required by Gnypmmerit Code 5ertjbp 3505 or any local mle adopted pnrsnant to 

Government Code si:ctjon 3501 

(d) Dnmin8te or Interfere with the formation or admlnlsfratlon of an;y employee 

ocgpnizaffon, or contdhnte financial or ofber s11ppnrt to lt1 or In any way encnucage 
emplo1ee5 to jojn ''1 organization In preference to another In ylnlafion of rigbp· 

guaranteed bl' \..nvemment Code section 3502 or 3508(c) or any local rnle adopted 
pnrs11ant to r...oyernment Code sed10p 3507 

(e) Fall to e1ercise good fa'tb while pardclpatlng In an)' ;P,passe procedure mnh1gllJ . 

agreed to p11rsnant to r....oym1ment Code section 3505 or 3505 2 or required h)' an7 local 

rule adopted pn~supnt to Gmfernment Code section 3507 

00 Adopt or enforce a )oral Dile that is not in conformance wjtb the requi[ements of 

Government Code sectjon 3502 1507 1 and/or 3501 5 . 

(g) In any other way yiolate MMBA or an)' local rule adopted pnr911gnt to CT911ernment 
Code section 3507 

AutborjQr cited• Sections 3509(a) und 3541 3(gJ, Gnyemment Code Reference• SecUgns 
35021 3505 · 3505 2, 3505 3 35061 35011 3508 5 gnd 3509 C..oyernment Code and 
F'rdghten 1Ininn1 I .ocal 1186 y CltJ pf Vgllejg (1974) 12 Cal 3d 608 

.. 



32604 FmplnJ'CC Prgpplzatj?g Tiphlr ·P•!ctlres 11gder MMBA 

It shall hP AD unfair prBctjce for an emp1nree ocganlzaUon to do any of the following• 

(a) Ca11se or attempt to canSe a pi'1hljc;ageney to engage In condpct prohibited by the 

MMJJ A QC by any local. rnle adopted p11nnant to r....Overnment Code section 3501 

C)i) lpterfete with, intimidate restrain, coerce or discriminate against puhlfc employees 
hecanse of their exercise nfdghts gnaranteed by Government Code section 3502 or by any 
local n1Je adopted pnr511ant to Gnyernment Ciide sectlon 3507 

(c) Refuse or fall to meet and confer jn good faith AS requjred hy.C.mremment Code sectjgn 

3505 or hf any local n1Je adopted pursuant to Government Code sectin_n 3507 

(d) Fall to exercise good faith while partlrjpatlng jn ftD)' Impasse procedure muh1ully 

agreed to pnrsnanf-tn-Gnyemment Code section 3505 or 3505 2 or required h"y any local 

rglf adopted p11r5nant to Goyecnment COde serUon 3507 

(e) In any ofber way yiolate MMD.A or inf local rule adopted p11rs11ant tn C...overnment 
Code section 3507 

A11thgclty cited•· Sec11ons 3509(•) and 3541 3(g)1 Codlyernment Code BefeCence• Serfions 
35021 35051 1505 2 1 3506, 3507 and 35091 Government Code, gnd flrepghtprs !Inion, T-0cgl 
1186 y CitJ of Vallejo (1974) 12 Cal 3d 608 
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32605. ' Cnpies of Documents Required to he Filed :,.,-. , ,._;-,;;,, : .... ,,.,,.,._ 
-·· 0:1.• ,:.,._#.·~·-··~·.•i.;":"iZ! ...... 1 ....... ~.~--·,1:~<-~'!"::'. 

. All documents referred to in this chapter, unless oth~~~,_!f.2~'J!'.8i.~E-~~155J..~d to be "filed" 
by a party shaUconsist of an original and two copies oftheqoci.in;\ep.t. · ... , ':;-,.. . · 

. . . ··;/~~i:~fr-~-::!t··· . 
Authority cited: Sections 3509(a), 3513(h), 3541.3(g)~,9:,~J63(f), Government Code. 
Reference: Sections l5fl9. 3513(h), 3514.5,3541.3(i), 3541.5, 3563(h) and 3563.2, Government 
Code. 

._ .... 

'11 • ,;>;. 
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32612. Venue of Charge · 

A charge may be filed in any regional office desc;:ribed in Section 32075 which serves any county 
in which the conduct or act constittiting the alleged unfair practice occurred or is occurring, the 
county in which any employee affected by the alleged unfair practice works or the county in which 
the principal office of the employer is located. Anycharge involving a worksite located outside 
the State of California shall be filed with the regional office serving the county in which the 
principal office of the employer is located. The Board may transfer any case to a different 
regional office. The Board may consolidate charges as it deems appropriate. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), and 3563(£), Government Code. 
Reference: Sections l5il2. 3513(h), 3514.5, 3541.3(i), 3541.5, 3563(h) and 3563.2, Government 
Code. · · · 
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32615. 

(a) A chargf(;~)'>Qr:filed alleging that an unfair practice or practices have been committed. The 
charge shiill.T:ie'iji\Viinng; signed under penalty of perjury by the party or its agent with the 
declaration thatthe charge is true, and complete to the best of the charging party's lmowledge and 
b'elief, an{cpiitii.in the following information: , 

.-~-· .... "'I''• • 

. . 
(1) The name and address of the party alleged to have engaged in an unfair practice. If the party 
is the State of California, the ll811?-e and address of the "appointing power' l!6 d.ef111ed in . . , .... 
Government Code Section 18524, and of the.Governor shall be set forth; 

(2) The name, address, and telephone number of th~ charging part}r; 

(3) The name, ~ddress, and telephone number of an authorized agent of the charging party to be 
contacted; 

(4) The sections of the Government Code and/pr, under MMBA, the applfcab!e local mies 
alleged to have been violated; · 

(5} A clear and concise statem,ent of the facts and conduct alleged to constitute an unfair 
practice; 

( 6) A statement whether or not an agreement or memorandum of understanding exists between 
the parties, and the date and duration of such agreement or memorandum of understanding; 

(7) A statement of the extent to which and the inclusive dates during which the parties have 
invoked any grievance machinery provided by an agreement; 

(8) A statement of the remedy sought by the charging party-,. 

(b) A chacge flied under MMBA allegjng a yiolftUon of local n1Je5 must also contain g cnpf 
of the appllcahle n1le(s.) . 

(4..Service and proof of service on the respondent pursuant to S~ction 32140 are required. 

Authority cited: Sections 1509, 3513, 3541.3 and 3563; Government Code. Reference: Sections 
3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1and3571.3, · 
Government Code. 
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32620. Processing of Case 

_ .. :~' :' : : (a)'-When a charge is filed, it shall be assigned to a Board agent for processing. 
-"'.·i~~:1~~:~~~: ~~--- . :'.·'.\ ·;,, 

. " : (b) -The powers and dutie5 of such Board agent shall be to: 

(I) Assist the charging party to state in properfonn the infonnation required by section 32615; 

(2) Answer procedural questions of each party regarding the processing of the case; 

(3) Facilitate communication and the exchange of information between the parties; 

(4) Make inquiries and review the charge and any accompanying materials to determine whether 
an unfair practice has been, or is being,_ committed, and determine whether the charge is subject to 
deferral to arbitration, or to dismissal for lack of timeliness. · · 

(5) Dismiss the charge or any part thereof as provided in Section 32630 if it is _determined that 
the charge or the evidence is insufficient to establish a prima facie case;· or if it is detennined that a 
complaint may not be issued in light of Government Code Sections 3514.5, 3541.5 or 3563.2. · 

(6) Place the charge in abeyance if the dispute arises under MMJJA or HEERA and is subject to 
final and binding ubitratinn purgnant to 8 c"JjectJve bergajnjng agreement, and dismiSs the 
charge at the conclusion of tlle arbitration· process unless the charging party demonstrates 

. that the settlement or arbitration award is repugnant to the purposes of MMB A or HEERA, as 
provided in section 32661. · 

(7) Issue a complaint pursuant to Section 32640. 

(c) The respondent shall be apprised of the allegations, and may state its position.on the charge 
during the course of the inquiries. · · 

Authority cited: Sections 3509Ca), 3513(h), 354I.3(g) and 3563(£), Government Code. 
·-Reference: Sections 3509, 3513(h), 3514 53541.S, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, 

3543.6, 3563(h), 3563.2, 3571, 3571.l and 3571.3, Government Code, and filrefigbters Union, 
I .oral 1186 y CIQr of VgUrJn (197~) 12 f:.al Jd 608 
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32621. Amendment of Charge 

Before the Board agent issues or refuses to issue a complaint, the charging party may file an 
amended charge. The amended charge must contain ail allegations on which the charging party 
relies and must meet all of the requirements of Section 32615. The ainended charge shall be 

... ' 
;·,;. 

processed pursuant to Section 32620. . ·' :i:c:. 

. - - . . 
Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1and357L3, - . . . ~ ~ . ' ~· ·~ . . 
Government Code.· 

205 



32625. Withdrawal of Charge 

Any request for withdrawal of the charge shall be in writing, signed by the chafgiiig pBrly or itii":,,;,. 
agent, and state whether the party desires the withdrawal to be with or withoufprejudice. ·' .. : ·;: · 
Request for withdrawal of the charge before complaint has issued shall be granted;' Repeated '•. 
withdrawal and refiling of charges alleging substantially identical conduct may result in refusal to 
issue a complaint. If the complaint has issued, the Board agent shall detemrine whether the 
withdrawal shall be with or without prejudice. If, during hearing, the respondent objects to 
withdrawal, the. hearing officer may refuse to allow it. Service and proof of service of the 
withdrawal pursuant tO Section 32140 are required. 

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
3509, 3513, 3514.5, 3~19, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1 and 3571.3, 
Government Code. 
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32630. Dismissa!IR efi1sal to Issue a Cmnplaint 

If the Board agent conch.~des that the charge or th_e ~<i~~j._~,~cient~ ):stablish a prima 
facie case, the Board agent shall refuse to issue complailit,;iri whole or in part. -The refus_al shall 
constitute a dismissal of the charge. The refusal, including'a s_tatement of the grounds for refusal, 
shall be in writing and shall be served on the charging-party and respondent. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g). and 3563(f), Government Code. 
Reference: Sections l5Jl2. 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, -3543;6, 
3563(h), 3563.2, 3571, 3571.l and 3571.3, Government Code. 

!'. 
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. 32635. Review ofDjsmissals 

(a) Within 20 days of the da~_-q__f,secyi,ce of.a ·disrii.issal, the charging party may appeal the 
dismissal to the Board itself. Th~·,o.i:iginal appeal and five copies shall be filed in writing with the 
Board itself in the head~·q{fice,.a'nd shall tie signed by the charging party or its agent. 
Except as provided in Sectio:n 32162, service and proof of service of the appeal on the respondent 
pursuant to Section 32140 l!l:e. required. 

The Appeal shall: 

(I) State the specific issues of procedure, fact, law or rationale to which the appeal is taken; 

(2) Identify the page or part of the dismissal to which each appeal is taken; 

(3) State the grounds for each issue stated. 

(b) Unless good cause is shown, a chargmg party may not present oil appeal new cbaige 
allegations or new supporting evidence. 

( c) If the charging party files a timely appeal of the dismissal, any other party may file a statement 
in opposition to the appeal within 20 days following the date of service of the appeal. The 
original opposition and five (5) copies shall be filed in writing with the Board itself in the A 
headquarters office, and shall be signed by the filing party. Service and proof of service of the • 
statement pursuant to Section 32140 are required. 

Authority cited: Sections JSM(a), 35 l3(h), 3541.3 and 3563, Government Code. Reference: 
Sections 3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.l and 3571.3, 
Government Code. 
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32640. . : .. ls~1~pce of_ Complaint. 

(a) The :S.Pard ag~t.shall issue a complaint if the charge cir the evidence is sufficient to.establlSh 
a prim8;.fa"Cie.ciase:~ The~complaint shall contain a statement.ofthe specific facts upon which 
Board jutj~_dj._9.fum. is base~ including the identity of the respondent, and shall state with 
partigaj,!!Ji,ty the conduct which is alleged to constitute an unfair practice. The complaint shall 
include, when known,. when and where the conduct alleged to constitute an unfair practice 
occurred or is occurring, and the name(s) of the person(s) who allegedly committed the acts in 
question. The Board may disregard any error or defect in the complaint that does not:· : . 
substantially affect the rights of the parties. · 

(b) The Board shall serve the complaint on the charging party and respondent. 

(c) The decision of a Board agent to issue a complaint is not appealable to the Board itself except 
in accordance with Section 32200. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections JSil!4 3513{h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, 3543.6, 

· 3563{h), 3563.2, 3571, 3571.1 and 3571.3, GoveinmentCode. 
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.32644. Answer 

"(a):'The respondent shall file with the Board an answer to the complaintwithin 20 days or at a 
dime set by the Board agent folloWing the date of service of the complaint Service .and proof of 

service of the answer pursuant to Section 32140 are required. !fa formal hearing is set less than 
20 days after the complaint is served, the answer shall be filed no later than the date of hearing · 
stated in the notfoe of hearing or as otherwise directed by the Board agent .. Amended complaints 
served after the answer is filed shall be deemed denied, except for those matters which were 
admitted in the answer and which have not been changed in the amended complaint 

(b) The answer shall be in writing, signed by the party or its agent and contain the following · 
information: 

( 1) The case number appearing on the complaint; 

(2) The name of the charging party; 

(3) The name, address, telephone number and any affiliation ofthe respondent; 

(4) The pame, address, telephone number and capacity of any agent of the respondent to be 
contacted; 

(5) A specific admission or denial of each allegation contained in the complaint. If the 
respondent does not have knowledge of information sufficient to form a belief as to the truth of a 
particular allegation, the respondent shall so state and such statement shall operate as a denial of 
the allegation; 

(6) A statement of any affirmative defense; 

(7) Notwithstariding the Code of Civil Procedure Section 446, a declaration under penalty of 
perjury that the answer is true and complete to the.best of the respondent's knowledge and belief. 

( c) If the respondent fails to fil~ an answer as provided in this section, the Board may find such · 
failure constitutes an admission of the truth of the material facts alleged in the charge and a waiver 
of respondent's right to a hearing. · 

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.l and 3571.3, 
Government Code.· 
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32645 .. .. Nnn-preJudicial Error 
. ; .,: ;:.: .. ~··· - ' .. ' 

The Board may,.~~gard any.~r or defect in the original or amended charge, complaint, 
'f'!}·~'~--··~· ·--.1.;. - ·'_"~·,~-

answer or otq~'.~f~Mjp.g wh,i.9,~:~()eS not affect the substantial ri~ts of the parties. . · . 
. ··'· .. , .• ! ... -. 

AuthoritY gj~~Ji~s~ti~ns 3509:·;513, 3S41.3 and 3563, Gov~ent Code.· Reference: Sectio~ 
3509, 35I4:'j.(a), 3541.S(a) and 3563.2, Government Code. · · · 

.. 
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32646. . Defimses to. Complaint 

If the respondent believes 'that issuance of the complaint is .inappropriate either because the 
dispute is subject to final and binding arl>itration, or because the charge is untimely, the 
respondent may assert such a defense in its answer and may move to dismiss the complaint, 
specifying fully the legal and factual reasons for its motion. The motion and all accompanying 
docunients shall be ser\!ed on the charging party. The charging party may respond to the 
respondent's motion within I 0 days after service or within a lesser period of time set by the Board 
agent. The Board agent shall inquire into the issues raised by the motion, snd shall dismiss the 
complaint and charge if appropriate. If the Board agent sustains the motion, the dismissal. may be 
appealed to the Board itself in accordance with Section 32635. If the Board agent denies the 
motion, the denial is appeiilable only as provided in section 32200: · 

Authority cited: Sections 3500, 3513, 3S41.3 and 3563, Government Cocte. Reference: Sections 
3500, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1and3571.3, 
Government Code. · · 



32647. Amendment of Complaint Before Hearing · 

After issuance of a complaint, the charging party may move to amend the complaint by filing with 
the Board agent: · 

(II) a request to amend the complaint, aJ!.d 

(b) an amended charge meeting the requirements of Section 32615 .. 
/ . ~ .. 

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
35Q!!, 3514.5, 3519, 3519.S, 3541.5, 3543,5, 3543.6, 3563;2, 3571, 3571.1and3571.3, · · 
Government Code. · 

.. 
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32648. Amendment of Complaint During Hearing ,":.,,. 

During hearing, the charging party may move to amend. the complaint by amending the charge· iii··'~ : · 
writing, or by oral motion on the record. If the Board agent determines that amendment of the',·;:.,::: 
charge and complaint is appropriate, the Board agent shall permit an amendment· In determining 
the appropriateness of the amendment, the Board agent shall consider, among other factors, the 
possibility of prejudice to the respondent 

Authority cited: Sections 3502, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
3502, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.l and 3571.3, 
Government Code . 

.. 
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32649. Answer to Amendment 
. . . . . . 

.... i. -'.: ··:,~··.. ; ... -.. ~ ...... , ;. . 

Within 20 days or a time set by the Board agent after seryi~,0Jaji.:11ID~n~t to the complaint, 
the Board agent may require the respondent to file an amtip:!fu.i~Q°Uo its answer, which shall 
respond oniy to the new allegations in the amended complaint; The respondent shall file with the 
Board proof of service of its emended answer. · .: · · · · 

Authority cited: Sections 3509(a), 3513{h), 3541.3(g) and 3563{f), Government Code. 
Reference: Sections 3Sfl2. 35 p(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543 .5, 3543.6, 
3563(h), 3563.2, 3571, 3571.1and3571.3, Government Code. 

.. 
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32650. lnfnunel Cnnfererrme 

(a) A Board agent may conduct anjinforinal conference or conferences to clarify the issues and · 
explore the possibility ofvoluntaryJ1ettlement. -No record shall be made at such a conference. 

. : . . .. , ·' ,• .. , ... 
(b) A Board agent sh.il.11 give ~asonable notice of such conference t~ each party directed to 
attend. 

Authority.cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections l.5fl.2. 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543 .5, 3543 .6, 
3563(h), 3563.2, 3571, 3571.1, and 3571.3, Governm.eD.t Code. · 

.. 
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32661. _ c '.Rqmgnancyflaims 

(a) An uaj'~ipriicµce charge:conceming conduct subject to Government Code Section 
3514.5(a)(2)1or'~5~1.5(a)(2),1or subject to final and binding arbitration pursuant to a rnllerttve 
hacgajning•agceement for parties governed by the MMJ\A or HEERA, may be filed based on a 
claim that the settlement or arbitration award is repugnant to the applicable Act. 

(b) The charge shall comply with the requirements of Section 32615. -It shall allege with · 
specificity.the facts underlying the chargilig party's claim that the arbitrator's award is repuSna.nt 
to the purposes of the applicable Act. · 

_ (c) In reviewing the charge to detennine whether a complaint shall issue, the Board agent shall 
have all of the powers and duties specified in Section 32620. A Board agent's issuance of a 
complaint under this section shall not be appealable to the Board itself except as provided in 
Section 32360. 

(d) The Board itself may, at any time, direct that the record be submitted to the Board itself for 
decision. 

Authority cited: Sections 3509, 3513, 3541.3 and 3563, Government Code. Reference: Sections 
3509, 3514.5, 3519, 3519.5, 3541.5, 3543.5, 3543.6, 3563.2, 3571, 3571.1, 3571.3 and 3589, 
Government Code. 

.. .. 
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e. 
32680. F'onnal Hearing 

.. >\. '·J:· ':::·. '· If.the informal conference procedure fails to result in voluntary settlement, the Board may order a 
· ·;~t• ':-~\',:·;::.'·. ·hearing. The hearing shall be conducted by the Board according to the provisions of Chapter I, 

Subchapter 3 (commencing with Section 32165) of these regulations. 

Authority cited: Sections 3509(a), 3513(h), 3541.J(g) and 3563(f), Goveriunent Code. 
· Reference: Sections 350!. 3513(h), 3514.5, 3519, 3519.5, 354l.3(i), 3541.5, 3543.5, 3543.6, 

3563(h), 3563.2~ 3571, 3571.l, and 3571.3, Government Code. · 

... .. 
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32690. Notice ofFomia! Hearing end Prehearing Memorandum 

(a) The Board shall serve on each party a notice of the foimal hearing which sballstate the date, 
time and place of the hearing. 

(b) The Board may also serve on each party a pre-hearing memorandum which shall set forth the 
following mf:ormation: · · 

( l) A summary of th~ proceedings to date; includiiig but not limited to a statement_ of the c_harge, · 
a summary of any negotiations excluding offers of settlement and. a statement of the issues settled; 

(2) A statement of the issues to be decided at the formal hearing. 

Authority cited: ~ections 3509(a), 3513(h),3541.3(g) ~d 3563{f), Go~emment Code. 
Reference: Sections Jm 3513(h), 3514.5, 3519, 3519.5, 3541.3(i), 3541.5, 3543.5, 3543.6, 
3563(h), 3563.2, 3571, 3571.l and 3571.3, Government Code. 

'o 
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SUBCHAPTER7.COMPLIANCE ... : .. ·. ~. '. . .. _ ..... , 

Article I. Compliance 

32980. Compliance · 
~ : ' . 

The General Counsel is responsible for detennining that parties have complied with PruiJ Board 
orders. The General Counsel or his designate may conduct an inquiry, investigation, or hearing 

·under Chapter l, Subchapter 3 of these regulations, concerning any compliance matter. 

(a) Jn each case in which a compliance investigation or hearing is conducted, a written 
determination shall be served on the parties. 

(b) A determination based on an investigation may be appealed to the Board· itself pursuant to 
Chapter 1, Subchapter 4, Article 2 of these regulations. · 

(c) A determination based on a hearing may be appealed to the Board itself pursuant to Chapter 
I, Subchapter 4, Article I of these regulations. 

Authority cited: Sections 3509(a), 3513, 3541.3 and 3563, Government Code. Reference: 
Sections 3509, :\514 5(r), 3520, 3541 5(c), 3542, 3563 3 and 3564, Government Code..,iuul 
Fjreflgbters I!nioo, 1.ocal 1186 y aty of VglleJn (1974l 12 Cpl 3d 6QB 

.. .. 
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SUBCHAPTER 8. AGENCY FEE REGULATIONS 

Article 1. Agency Fee 

32990. 
'·.' 

· (a) pursnani to C...overnmPnt Code SectlOn 3502 5, an exclngfye rePresentuflve ma.l' eftter 
jnto an ag.repment.wtth a p11hlic agency that prnyldes for an "_!gency shop'' form of 
organjzgtlonaJ $C£11titf. DC. aJfernatiyplJG. AD pxcJusJyp tfllcesenfatfye mQ)' C8QSP 80 H agency 
shop" arrangement to be placed In e«eci 11pnn apprnyel of a mqJnrit)t yote of those -affected 
e_mp.loyees yofl'Jg in ft secret ballot electjon . 

(a:h) Pursuant to Government Code Sections 3515.7, 3540.l and 3543, an exclusive 
representative may enter into an agreement with an employer which provides·for the "fair share" 
or "agency shop" form of organiZational security. 

(b.c.) Pursuant to Government Code Section 3546, an ex.elusive representative of a bargaining unit 
including public school employees may initiate implementation of an organizational security · 
provision for the payment of "fair share" or "agency shop" fees by covered employees. 

(ed.) Pursuant to Government Code Section 3583.5," an exclusive representative of a bargaining 
unit including employees of the University of California, other than a unit including faculty who 
are eligible for membership in the Academic Senate, or employees of the California State 
University may initiate implementation of an organizational security provision for the payment of 

· ''firir share" or "agency shop" fees by covered employees. 

(de) "Fair share" and "agency shop" forins of organizational security shall be known herein as 
"agency fee.;' All such agency fee agreements and provisions shall be administered in accordance 
with the following regulations. 

' ' 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), (i) and (n) and 3563(f), (h) and (m), 
Government Code. Reference: Section.S 3502 5, 3515. 7, 3540.l(i), 3543, 3546 and 3583.5, 
Government Code; and Chicago Teachers Union. Local No. l v. Hudson (1986) 475 U.S. 292 . 

.. .. 
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32991. Ammmt of Agency Fee 

The agency fee shall not exceed the amounts set forth in Government Code Sections 3502 5(a), 
3513(k.), 3540. l(i)(2), 3546, and 3583.5. 

. . . 

Authority cited: Sections 3509(8), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Referencl'.: Sections 3502 5(a), 3513(k), 3540.l(i), 3543, 3546 and 3583.5(a), Government Code; 
and ~cago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292 . 

.. 



32992. Notification ofNonmemher 

(a)_ Each nonmember who will be required to pay.an,;agencyfee shall:annuil.lly receive written 
notiCe fro~ the exclusive representative of: · -~J-..-:'·;·.:1~::it .. ~ . .-2· .... -.·, ·· .-·~:.1::.,<..:.f:i:.· 

-··--. .. . -·; 

(1) The amount of the agen.cy fee which is to· be ex.pressed as a percentage of the annual dues per 
member based upon the chargeable expenditures. identified in the notice; · 

(2) The ba8is for the calculation of the agency fee; and 

(3) A procedure for appealing all or any part of the agency fee. 

(b) All such calculations shall be made on the basis of an independent audit that shall be ~e 
available to the nonmember. - -

(c) Such written notice shall be sent/distributed to the nonmember either: 

(1) At least 30 days prior to collection of the agency fee, after which the exclusive representative 
shall place those fees subject to objection in escrow, pursuant to Section 32995 of these 
-regulations; or 

(2) Concurrent with the initial agency fee collection, provided however, that all agency fees so 
noticed shall be held in escrow in toto until all objectors are identified. Thereafter, only the 
agency fees for agency fee objectors shall be held in escrow, pursuant to Section 32995 of these 
regulations. 

Authority cited: Sections 3509(a), 3513(h), 3S41.3(g) and 3563(f), Government Code. 
Reference: Sections 3502 5, 3515.7, 3540.l(i), 3543, 3546 and 3583.5, Government Code; and 
Chicago Teachers Union, Local No. I v. Hudson (1986) 4 75 U.S. 292. · · 

.. -. 
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32993. F;!jng of Financial Report 

Each exclusive representa.tivethat has aw¢,~i,l. to or has had implemented an agency fee provision 
shall, as part of the financial report required by Government Code Sections 3502 500, 3~15.7(e), 
3546.5, 3584(b), and 3587, also include (a) the aniount of membership dues and agency fees paid' 
by employees in the affected bargaining unit, and (b) identify the expenditure(s) that constitute(s) 
the basis for the amount of the agency fee. · · 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3502 5, 3515.7(e), 3546.5, 3584(b) and 3587, Government Code; and 
Chicago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292 . 

.. 
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32994. Agency Fee Appeal procedure' 

(a)· If an. agency fee:payer disagrees with the exclusive representative's detemiination of the 
agencyJee amount;-,that employee (hereinafter known as an "agency fee objector") may file an 
agency fee objection. Such agency fee objection shall be filed with the exclusive representative. 

~ An agency fee objector may file an unfair practice charge that challenges the amount of the 
. agency Jee; however, no complaint shall issue until the agency fee objector has first exhausted the 
exclusive representative's Agency Fee Appeal Procedure. No objector shall be required to · 
exhaust the Agency Fee Appeal Proce~ wb,ere it·is instifficient on its face.· . 

. · (b) Each exclusive rePn=sentative that has an agency fee provision shall administer an Agency Fee 
Appeal Procedure in accordance with the following: 

(I) A agency fee objection shall be initiated in writing and shall be filed with an official of the 
exclusive representative who haS authority to resolve agency fee objections.· 

(2) An agency fee objection shall be filed not later than 30 days following distribution of the 
notice required under Section 32992 of these regulations. 

(3) Within 45 days of the last day for filing an objection under Section 32994(b)(2) of these 
regulations and upon receipt of the employee's agency fee objection, the exclusive representative 
shall request a prompt hearing regarding the agency fee before an impartial decisionmaker. 

(4) ·The impartial decisionmaker shall be selected by the Public Employment Relations Board, the 
American Arbitration Association, or the California State Mediation Service. The selection 
among these entities shall be made by the exclusive representative. 

(5) Any party may make a request for a consolidated hearing of multiple agency fee objectioris 
based on case similarities, including but not limited to, hearing location. At any time prior to the. 
start of the hearing, any party may make a motion to the impartial decisionmaker challenging any 
consolidation of the hearing. · · 

(6) The exclusive representative bears the burden of.establishing the reasonableness of the 
amount of the agency fee: · 

(7) Agency fee objection hearings shall be fair, informal proceedings conducted in conformance 
with basic precepts of due process. · · 

(8) All decisions of the agency fee impartial decisionmaker shall be in writing, and shall be 
ren~ered no later than 30 days after the close of the hearing. 

(9) All hearing costs shall be borne by the exclusive representative, unless the exclusive 
representative and the agency fee objector agree otheIWise. 

Authority cited: Sections 3509Ca), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sectjons 3502 5, 3515.7, 3540.l(i), 3543, 1546 and 3583.5, Government Code; and 
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Chicago Teachers Union, Local No. 1 v. Hudson (1986) 475 U.S. 292 . 
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32995. Escrow of Agency Fees in Dispute_ 

·(a) The exclusive representative shall open an account in any independent financial institution in';:.:::-·;-< 
·which to place in escrow either: -::.~ 3·>' .. -

(1) Agency fees to be collected from nonmembers who have filed tiniely agency fee objectioruf · 
p1ll'BUallt to. Section 32994(b)(2) of these regulations; or · 

(2) Agency fees collected from nonmembers receiving concurrent notice with the initial agency 
fee collection provided in Section 32992(c)(2) of these regulations. 

(b) Escrowed agency fees that are being challenged shall not be released until after either: 

(1) Mutual agreement between the agency fee objector and the exclusive representative has been· 
reached on the proper amount of the agency fee; or 

(2) The impartial decisionmalrer has made his/her decision, whichever comes first. 

( c) Interest at the prevailing rate shall be paid by the exclusive representative on all rebated fees. · 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3502 5, 3515.7, 3540.l(i), 3543, 3546 and 3583.5, Government Code; and· 
Chicago Teachers Union, Local No. -1 v. Hudson ( 1986) 475 U.S. 292. 

-. 
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32996. Frnng of Agency Fee Appeal Pmcr:dnre ~ ....... !.\ .•• ~ ..• 

An exclusive representative with an agency fee agreement or provision-shfill'flle a copy 'OfitS 
Agency Fee Appeal· Procedure with the Board within 30 days after enteririg'iiitc> an agericy fee 
agreement., or within JO days of its notification to the employer thatinitiites the collection of_ 
agency fee's, or wftb.ln 30 days after an electlon rpsnlt Is certfOed 1 tb'Qt Initiates the collectlon 
pf ageuq fees For agency fee arrangements in effect under MMBA on .July 1, 2001. the. 

exc)115lye represenfadye sbalJ·ftJe Its Agency Fee Appeal Procedure with the Board no Jufer 
fhan July 31, 2001 

Authority cited: Sections 3509Ca), 3513(h), 3541.3(g) and 3563(f), Government Code. 
Reference: Sections 3502 5, 3515.7; 3540.l(i), 3543, 3546 and 3583.5, Government Code; and 
Chicago Teachers Union:. LOcal No. l v. Hudson (1986) 475 U.S. 292 . 

.. .. 
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32997. Compliance ·-··_;r., :'.,:-:: ....... 

It shall be an unfair practice for an exclusive rep:@.~~~tiyc; to cc;iµ~t agency fees in violation of · 
theseregulati'ons·. - · ,., , ..... --.. · "..... · 

.. ->~~.: . ;',~:.~·/:;'~~·::;. 

Authority cited: Sections 3509(a), 3513(h), 3541.3(g).and (i) arid 3563{f), Government Code. 
Reference: Sections 3502 5, 3515.7, 3519.5, 3540.l(i), 3542(d), 3543.6, 3543, 3546, 3546.5, 
3563.2, 3564(d), 3571.1and3583.5, Government Code; and Chicago Teachers Union, Local No. 
I v. Hudson (1986) 475 U.S. 292. 

-. 
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- " ... BS-MTTJAS=BBOWN .ACT CHAPTER s· MF.'~ 

SIIBCHApTEB :1·.'~·ENFORCEME 
CQNCF.RNJNG 1:00,m DETERMTNA-;~.::APPIJCATIQN OF I.OCAJ. RI!J,ES 

----• RECOGNITJON RF.PR -
. AND EI.ECTJONS. . ,ESE.N'[AT!ON 

60000 P';tiµ;:~· for Board peylew 

~:l Any party to a determinatfnn h a . nh!!c a . 
d ~resentatlon, rerognitlnn or eleJon: ma. fllgency concernigg 1mft determlnat!gg 
_eJ:rmlnatioq Such a tit! y __ ea petition reqnest!n th R . ~ 

'tge p11guant to Section 32602 nfth an ma>' only be filed as en unfair 
---- ___ ese regnlatfons -------

<Jil The petition 9ba1l·b~ filed with the re . nn 1'11.40 . --prn'L·n --service of the' ~p,u:e:ittwttuot1n1.PPl'll'l"':sl'll'.llauoi11tJt~o11..S·Sueacct1tlwm:~u:4ili:~;;~~gi;o~g~a:d1 office ~ervfrp anti f r . <7 are required ------ -----

sa contijn the followjng fnformatfn~: (c) The petition h 11 

(J) The nam dd -- e, A USS
1 

COllD'Q! and teJ · , . 
address and telepbope gumh; Mthe ::l~;:go;Dmher of the pnhUc agency and the Dame 

. _cy agent to he eogtacted; • 

C'!) The na1n dd · · · '• eress pnd telephone h . . 
teltqlhnne n11mber nftbe petitlone ' nnm er of the petffioner and the game address and . . ____ r s agent to he contacted; ·' ------- ---

(3) The name, address end tpl,i h adrl --- ---4>- 0 De number of a th ress und telephone nn h f ny o er Interested ------- __ m_er n_fbe pa'""'' --- party and the name, 
-...Y. 8 apnt1n he confactedi -· 

(4) A copy of anv phtiti -- - .. r. .on or request filetl wl h 
·determlgation offbe nhlic ft en --- t the pnhllc agency, p g ..., a d 1 ft copy of the flgal 

...,,n an)' ri;ated materials; -~ 

(5) A statement .of the i5511e(s) In dt8p11tei 

(6,) A statement lndlcatfng the sperlOc. action(() requested nCfhe Board 

Autbn':'tF cited• Section 3509(8) and (r) and 3S41 
Reference· Sections 3502 5 3

507 350
; j --- 3(g.\ and (JI), Pnvernment Code· 

C..oxemment Code . ' I I 3501 3, 3501 5, 3508, 3509 and 3541 3, 

.. 
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60010 Bperd Ipyept!gpfjqp · 

· · O,;la.f'll tl .... mltb .. fftil•Bnard .fhe Bnjlrd Sb"jj')J.l : · 'a)· Whenever a petition under.Section 'iQOP~~i;;:~. ~""' . ' .... deemed 
: -----~···- -- -·· ~ • . j ri t . du .·•.·0''" ... -h . .j ... •iirl"g or;tp};e :511cb other action .as ------jnvesUgtpfe·ADd, ·phere apprnp_a e 1 mn __ ~ .. ~~... _ _ ... . . , . ,.1 ~.: · 

necessacy to deride the qnestions raised bft~~ petltlpn 

(}!) The petJt!on shall he ·dlsml~sed In pad:riftn·wbole wbenevttth.~ ~nerd detemdnf8•.,,:,::;. 
th.Bt:. 

,\'• .. 

(1) The petitioner bus nQ' standing to petition for .the action requested; gr 

. · · II rM fn Acr:orda·n~e with MMD. A the (2) The determjnadon of the pnhllc agency was re!' '\. --------- -
local n1Jes of the p11hlfc agencf, and appllcahle precedent 

Antbodtf cited• Section 3509(a) and (c) and 3541 3(g.' and (n), Government Code 
Reference• Sectlons 3502 5, 1502, 35011, 3507 3, 3507 5, 15os, 3509.and 3541 3, 

.. Qoypmmept Code 

.. 
·-··-... ... 

~ ..... 
' ... 



60020 Wlthtt.raWD_1 n... 'P ·•+1 
-- ·---.... "T :Ben op 

_Any petlflon filed_ un.dPt·s·ecuon 600·0Q ·ma hg Wttbd b . . 
BQ)' ff me pd or to a flnaniedslon ti ·tile u!rd Se. rawp )'!he petitioner Ip writing at 
withdrawal p11rs11ant to Sectt 32~ 40 . • rylce and proof of spry1ce of the . 
. . on are required 

,:\ 11th m:lt)! rlt d • s ti 3 .eec nn509(a) and (c) and 3541 3, -
Reference· Sertfoos 3502 5 35oi 3507 jg) and (n), Government Code. 
Gnvernm"pt Code ' ' ' 3507 3, 3507 5, 3508, 3509 apd 3541 3, 
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60030 Igfomal Cnpfgrepcg 

.~;;.,!' .· -.~··:·:·.;.,:.-,;. ~ .... .- .. 

(B)''~A/flOatct--·egPDt may conduct un Informal conference to ~Jarif¥ the lsSJies and expJor13 
.. settiement offhe case No re¢nrd shall be made at such a conference 

... ·;-. :·,.;Yt.~~·~:;H:~~::;~·~~ -. ·/-·- -.. · ~~;-~'IffeJ.:-
· ·:"' · · · .... ::~~1,·.-~.t.·.·.. . ...... ·.~:...1·;;;. . ' . 

··1 ~.lfi):~~.~~'·"BDard'~ftgPQt shall gtxe rgasonahle noUce of such _conference to egcb parcy directed to 
-.o:·:.:auend· · 

Aj1tlJorftJ cited• Section 3509(a) and (J:) aDd 3541 3(g) and (n), Gnv@rnment ·code·· 
Reference• SPcUons 1502 51 3507, 3507 J, 3507 31 3501 51 3508, 3~09 gnd 3541 31 • 

C..oyecnment Code 
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60035 4.dmlgistrptjve Declsiqp 

A . d · Dfgtermtnaffnn rendered wltbo11f_a heAdng s~all he Issued In accordapce with Serdon 
32~50 end may he appealed p11guant to Sertlnri 32360 of these BegtiJatinns 

Airthodtf dted· SecUOn 3509ca) and (c) and 354] 3(g) and (n), C..,mremment Code 

Reference• Secdnns 3502 5, 3507, 3507 1, 3501 3, 3501 51 3508 1509 and 3541 3 
Goyemment Cpde ~ _ 

1 

. • 
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• . """'" •CU•edno , .... ,. of ····'"'"''"': • 
6!!040 -- B anhbeD - · - . , ~,.,. · 

. ' •eadng '' ""'"''"' th• •, and pl•'" of the hoadng ,;,,;.l<"''' 
If 

the Board defermlnes that tire sbpll state the date, t!m - --· -
---- - Ih•no__ •Code 
heur!ng on each pa- 3' and (n), r..avernmen -

· OQ(a) pnd (r) and 3541 .g) 
3508 350

9 and 3541 3~ --It 
d, "ectton 35 1 "!10'7 3 3507 5, · Autborlcy c e 3502 5 3507 3501, .L ' . ' . Refemre• Sertiog1 ' . 

t <"'nde Qoyernmen --

-. 

23S 



60050 Cppduct o' Hearin . T . flS'PPDc.e pf propgsed Derisiqp .;·~. 
- -~ '• ... _.;',;.,: 

Hegdngs sbatJ° hll! ,. ii t d · set forth in Cb on UCJl and proposed decisions shall b .. lccnf'd 
... .._..u.u;;u;uw..J..JJL1a1.p1Jttl"e.rc..l1..i~SJJ.lihtr.1'Lapjti:lc.;l.'1Jt.ih~~B;~;j;~j;;;;~ o:s:,:.: .. :P .. '. '.rs.uant·t· o ... ·.P ... mcpdur. es 

111 C apter 3 offbese Regnlat!ons "., "" . ----- -

Antbor!tv clted• Sectl "'"OQ . ·."'._'. . . '·: '+. --- -- on{!, (a) and (r)·and 3541 3, \ , ___ .,_,_;., .... · ... · ' 
Reference· Sectfons 3502 5 3507 35ol j _g, and Cu), C..oyernment Code· 
Government Code I I ' 3501 3, 3501 5, 3508, 3509 and 3541 3, 

e·· 
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• 60070 

procedures before the Board Itself 5h~JI bzJP,'.,~fCQrdanc!}!J'~t~ Chapter 1, $11hchapter 4, 
Articles J through 4 of these Begnletfon~:.~~)t/{.r2g 1~ .• ~~ .::·:.;'.~.-~-'?;:::. · 

-Reference• Sedions 3502 51 3501, 3502 1, 3507 3, 1501 , r _ . r 
r..oyernment Code 

· · 41 ':'IC ) d Cnl ~overnment Code Authority cited· $ertlon 3509(a) and (c) and 35~ ;n3snS' j5jl9l11td 3541 3 
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·· .:.: :~·.'.~;i-... · . ~·i:i;Jcte j 61 000 ... ~ ... iJ.1i;..JL...IG.:i.rec.:inwe:iec11n~l-PPJec1Jnllv~lbs~i1.tn1nms 

prmd•loos :::1••• oftbl
9 

Subcha..; :'f"""' ppder MMB4 Ip ~'!';'.du;t roprrseplatlnn 
h ·- .ncal ml" • · "Y wber• s p hi" - gr_apr. with th 
)'the applfCQhle PERR R oelwberg pl! parties to a,;" ic agency has pdopteff ,I, h e . - _, .. affons __ p ..... l>Hoo ,. .. , ,::- .JC. 

4prborhy ltd · gr to he honpd 

~-..,,!.---""."7."~-~Pll. n·~ ·~if~.r~· ~~·ti~· ~n~nji· :Abl~~llJ=-'lo:m&. • . "" ~ . ---· - of RewiJ,ttons 
Except as othe;;.. · · · 

P 
__ se ordered 

coceedlngs pndlor a -- P
11

es11pnt to Chg tee . 
appllcghle gency fee eesclssln p - 1, the Roped wUI 

1~n ¥ c __ e_ • Section 3~0Q 2 5
1 

3507 35oz 
1 350

Cal pnd 3541 3<,g) G ' ' 7 3, 3507 5 ~~OR oyernment Code B 11 3509 and 3541 3efeeence• Sections 
' '?nvernment Code 

• 

238 



61005 Parties 

... ,_. "ParUes" means the pnbJlc agency, the einplnyee organization that lg the exclnslyp or 
I ••~•"'I'• ~I' ~[~,~··.~ 

· .. !··maJOHty reiJrMentatJye of any employee covered by a petition, any emplOJte ocganizption 
··:· ..•. ",, ' ..• ·~·~·- ,. . : ., l· ~· .. _, . • . . 

.-,.; .• ::.•
1:-kn:nwn to hBff·Bn Interest In representing an7 employees as demonstrated by baying filed a 

.· .. _.peD,fJDg pettffnn1 and/or any grn11p· of p11hllc ,fmplnyeefr wbiCb bas fil'd a pending petjtinn 

p11fs11ant to GnyerDment Code Sei:Uon 3502. S(d) or 35Q7 

A11tbodeyr cited· Section 3509(•) and 1541 3Cg) and (n),· Gnyernme.nt Code Rfffre»re• 
Sect10ns 350l(a). <)\)~ (c) and (d), 3502 5, 3501, 3501 f, 3500 and 3541 3, r...oye)-nmPnt Coile 
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61010 Window perlqd 

"Window pednd" means ihe 29-day period whl~b Is less than 120 days bnt mote then 90 
days prjor to the expire Ung date of a lawful mworindnm of nnder8tanding negnUuted by 
the p 11hllc a~ency and the excJns've r"resentattye Explr•fipn ~ate means the last effective 

datp nftbe memor9nd11m Notwlfhsfanding tbf proyt5lnns of Section 32130
1 
the date·nn 

which tbe memorgndum of nnderstandtng expires shall not he cnnnfed for the pucpnse of 

cnmp11~ng the window pednd Whenever the last diy of the window period fa11S on A 

Saturday $11~day, or h9tlda1. as defined In r..oyernment Code Sections fi700 and 6701 nnd 

state offices are closed, an'y petition fequired to he flied dnrfng e wJndow pednd must ·be 
filed on or before the last PF.RB b11slness day during the window perjod 

,4,ntbority ctted 1 SectJnn 3S09(a) and 3541 3(g)1 C..oyernment Code Befe[f;))re• Secdons 
35071 3507 1

1 
3509 and 3541 3

1 
C..oyernment Code 
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ort shall Indicate e dfvid"81's signature r to the flUng of 

(b) The pmn!:;',;:'.'i'J,, d•fe .. wJdrh a~;..,. ""' raJendar ,.., :!°or ra]rqla!lng proof 

or d•••oti•tnre or' """'-·-m"'" •e !nva»• tnr the """!ball be coDalder"' 
ggdWd o!gna !dng emp!OJet:Snppmt lremeW ufthl"«ti•n than nu• empl.,.. the petition reqn . hire meeting the requ thorizgt!ons for more 
of support Anf s•;bngo 5! atoey has executed gn Val

ld even though gn h ti fp the 
----- - I rtor tp te 8 
•Eg8ulqti•n within nne ,,,., !mmedl1fe

1

r.•""d and"''' be 
alldlf obtalppd Is filed sbgll rpm_ myided the f f support Y J support I n eJect!op, P ' \ Any prnoo • ing emp oyee the ballot n a h ondncfed 

·"' --• d nt UQl!I~-- - nro pp ___ --- I Ip." ----peftttog or gmpp me rt tft qgglif;y for appean It Ip which the eJectfops 
•ofofanppu I ' ••d In she nn ' 

sections Ca), (h) and~ 0 ;;; 
8 

comhinaUon thereo (d) S11bJert In 
111

b ori 'gal dDCUPl'D" . . . f the following __ gi 
DQ)' ODf 0____ . S' 

. tborization form ' . es deduction au __ _ Cl) Current dp . . . 

h hip appilcatlonsi 
(2) Mem_en . emplnfees 

titians slg"ed by f tbf petttign The pncpose o shall ... • .. c•td• or .. ' ' 
(

3) 4utho ;ra . b age thereo; . f ch member s 
1 stated op ppr_ p . d h the date o_ ea 

be dmy d It,, • ...._ ...... ~ . oflg .. td or .. m •. 
pmbprshlp lfst, provide g liratfog, or design anlzatiog bas op 

w • ·-:::: :m11meat '-· """'\"",,';'" ... -: .. that ... "':"'.::.:.:: bt ............ o!gn":.m/.,, dedwatiDD nnder .,"'",!!' lndT-lb• --b',
11 

accompany the list 
:"'th"; ;......,,. ... td d~a•r; .. : .. ,or web dgned foCPJ•' . by the empln)!te 0~ r anlza on . 

ii h the Board a!I 

determiney JJ main lrlenrP -- ---- Qrt gbe Cf 
1

c. Other ev ""PP-- -----.....,. -- . of of employee • d to the board as pm pots SHhmitte the Boant 

00 Dw:11m d ""' b• dlo:Jased b> - btalnl'd "1 fragd or 
confldentigJ an f f mployep support wus O lne shall file with 

wbkb rnnfend1 L -- •n •rt docnmenn -
81 

of erJnEJ '""""-hat prno_o_e ___ .. ere not gemi ___ , . rt!gg 

\fl ... •::':'hat the ~gnatnm •• ·:of ::c1amti•D1 "'"" •;;i;,b ~be :-or 'llppnrt ;;:;r::;.';;,.,, "'"'" ey1de;;~!~ ":;'.:: tb• •ling DI th••:::~:;,';;, .. Umdy suJunltltd, - tlnn within -- --- . t onsldpr a»f --led The Boar . •ntb CDD!eD d shall ref111e AC . 
accompan __ -: . . 



. absent a 5bowing of good cause for late snbml99fnn When prime fgcte evidence Is 
511bmftted to the Board·snppnrting·a claim that pmnfnfsnppnrt pas talpted hr such 

mlscondnct, the BnArd ~hall'rondnct further lnyeStigatlnns 1£ as a result nt111ch 

invesUgation I the Board determines that the proof of support Is lnadeqnati: beCause or such 
mfscondnrt1 the petition shall he dismissed · 

A11thorlty cjted• Sedfons 3509(.a) and 3541 3(gl, r...overnment Code Reference· Sections 
3502 5~ 35071 3507 1 i 3509 end 3541 3, Gnyernment Code 

242 

• 



.r a Petttjgp . fl' ;,;i) ~;C;~'.1,,~~~: i:UIJ.fl. ____ ~w~~!tltJh:i,ddlri;ie1.!...,.,!!!liLl'l.111n~U-bl-B-OY.w.-. ti . prior to a _n __ ~.~ '\' -. 
61030 edn wrldog '"'' me nonU• Sfldl•W b the petition__ w!tbdrawe! p11rs .. __ , - . ay he withdrawn Y c fservlre of the __ 

A11thorlty cited· Sertln 9 d 3541 3(h) and Q), -- n'7 3502 1 150_ an Sections 35 1 ' 

-·· 

243 . ; 
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.. 

61040 lqfnnnpl Cqpfgeypce 

(a). A Boar~ agent may conduct an fnfonnal conference to_cJftdQr th.e Issues 8Dd gxplore 
settl~ment of the case No record shall be made at such A conference .. :, .. /· .. 

(h,l 4 Board agent shell give reasonable nnflce of511ch cooference to each Partr directed to 

attend 

A11thndQt rjU,d• Sertfon 3509(a) an~ 3541 J(g) gnd (n)1 Government Code Refer.enrC• 
Sections 35011 3507 1 1500 and 3541 3C)t) and Q), Cwf!Vemment Code 

244 



61050 Nnflce of .Heprjpg 

,.-t ._,~,_.,,._.,_. thcP.-:BOard gball sene a untlce of h t h Aring ls1necessaq!1 ___ ----- - · 
Tfthe Rn<ird d&etmlnes t a ae <t, , h d t i,fffue and place nftbe hggrlng 

h ~ The notice sballste_ffl'.f_e - 8 4'r headng on ear pa • ;p•,,,,,~ "•••, 

Reference• 

Sections 3501, 3507 '• 3500 and ~541 .. __ an ' 

'> 

245 



61055 Conduct. OCHpgrjnp• T .. 'P ~ ---··- · -- -----1!1 S'P'PCC 01rop21 en »erlsfop 

Headng~ shall he conducted d tt ii 1 t fi rthl r_- .. ···· .. ,.,......... ........ . . '-.0:: .. Prnpnseec glans shBll be lgs11ed pnrsnant to pf"cednres 
S«Lnni.,Pt!Y.ltJ.r~Rnf>cbepter 3 of these Regnlatlons -

:utbnrlcy rjt!ld'. ~ection 3509{i) and (c) and 3541 31'.g,) and (n), Gnvernment Code 
eference· Sections 3502 s, 3501, 3502 1, 3501 3 1 3501 5 35os 3502 and 3541 3 

C..oyernment Code ' ' 1 

.. 

246. 



e·· 

;~ :_ .~ .. -~··" ' 6J 060 •,.·. 4 dmlpisfrptfye peclsjnp 

.. ...::·:'·{~:;};rf\:·Uf detrrj;pination rendered wftbout a hearing 'shall he Issued tu "accnrdgnce with Section' . 

. ~;~~~·;~~·~-~:t_j~-350 R.pd_~·6fay he appealed ppr511ant to Section 32360 offhese RegiJJatlons 

... A.i1tbodQr cited• Section 3509(8) and (c} pod 3541 3(g) gnd (n), Goyernment Code 

Befer;ence• Section' 3502 5, 35011 3507 11 3507 3, 3507 5, 35081 3509 and 3541 3, 
Goyernment Code 

.. 



61065 

!: gn! ffme prior to 8 ting! decision of the Bogrd reggrdlpg gp appmprjate gDlt, the grties 
--Y _utiigll)t· agree 11pon ap appropriate 1m!t gnd request the Bogrd to copd11ct a co:sent 
election The cond11ct. of an .elecdon In e consent unit shnirld t h I h -- - ------- ____ ------ noentecpreted to mean 
Lat the Board would find the unit in question to be d 1 . _.,_ -- -------- ____ an apprnpafe 11nt In a dlsp11ted case · 

Aut~ortty cited· Section 3509(a) and 3541 3(g) and Co), Qoyerpmeot c),de Reference· 
Sections 3507, 3507 1 (a), 3509 and ·3541 3(r) ·and Q), Gnvernment Code 

.. 

248 



61070 nectsfnpy pf the Bog rd Us·'' 

Procedures before the Board itself shall be in accordance wJtb Cljapter 1, 

Articles J fhrQngJi 4 of these Begplatlnns 

Subchapt,fj=)~i~ · · 
':·1_:, .. '-~'.J:" .: ';:-i .. -

4ntborltf cited• Section 3509(1) a.nd (c) and 3541 3.(g) and (n)1 C..Pyernment Code 

BefereDce• Sections 3502 51 3501, 3507 1, 3501 3, 3507 .s. 3508, 3509 and 3541 3, · 
Gnyernment Code 

I 

.. 

249 

::.: • .... _· 



61072 

A request for Judjcial reyiew of 8 decision h tlje B ... ~'r· •:J,U.'.i:.'! ···'·' . .!\·~; .· . 
Section 32500 gnd sh II y ogrd !fi,lf"1B)"fie flied pj1ru1ant to . 

. .a he aUmved· (J) when the hogrd·' ·'·'/'"''""''"~' · -.n.:L 
empJ'Q'er Or QD employee O j ti . I IQ response fn A petitfOQ from fhe 
. cgan za on 'gt"'es that the C I . . 

jolps Ip the reqoest for S'Pch review· o~ c2)Whep the •. _Jsr- s ;ne of special Importance gpd 
practice rnmpliljgt A hoard order 'direct! iss1_1e is ra sed as 8 defense to 80 ngfair. 
J11didal review og a.n electing shall not he stayed pending . 

Reference· Secdnos 3502 5 3507 3.c;o;1 od (D), Pnvecomept Code <: . - • ----• 1 3507 3, 3507 5, 3508, 3509 and 3541 31 
nyernment Code · ---· ---- --- --- -· 

Antbodtr cited• Serflon 3509(Jt) and,,..) and 3541 3(g) a 

.. 

25El 



flna)>" 
fDecislgp . I I n becomes ~-::-~ ... t:;-··-Notire n----· fficer dee so - . _,.., ,·:!"~}' ',.1.;~~~ ........ 1 n"7" --·· h --'ng n ____ - - ,.,,-,.,.7 Z-

0

··-

6 ""' hen. eon - rNes ""' '""' ' . rd Itself Issues a de~lsl~n a o!!tre of declsijm op the pa ·-· ,._ 
Wb•• th• Boo the derl1!on .. ' ' r d• B ..... 

. ii shall serye - n\ ~nvetnmento ~.:::.:::--~-~-. ~-the Boar --- , d ' ~ !.,: ___ _ 

509 a) and 3541 3(g,. anG;vernment C9de . •tu cited· Section 3 (d 3541 3'h) and 0), . Anfbon,. -- 507 1 3509 an_ --- ~ ... 

:);qf1:C 
·- . 

.. 

25:1' 



61080 Cqpdurt pfE_lerttgps• EHg.fhilltJr tg 4ppepr op Rp!IQf, 

(~) If the Board determlnfs that a Bnard-rond1~cted el . -'·"··. ·. . -·· 
be conducted in uccnrdance with Article 2 of this S11b;;.~;J~ necessa"?'~ .. the election ghg!I 

Cbl Anv emplovef' o • ti bl - - - ... -: -- -"'" - .. .. cgan1zaon web filed a yalld petftltjD' or wbl b b 
representgtlon ruse ma]! a - b - . - c ecame a parcy to a 
evidenced to the sgtlsfa;tl:::::;; !n::!e:'re::u!~ot, provided that the orgaotzat100 has 
11nit If an electfon js directed by u PERR d I I percent support Ip the approprigte -
shall have 15 workdal'S from the dute of se;:;c s op, euch eligible employee m:gao!zatton 
least 30 percent snpp;rt Ip th It fi e ofthe decision Ip whfch to demonstrate at 

, _e nn__ound tp be appmpdate by the BoBrd 

(~ The Bogrd shall determlpe the sufficlepcy of the proof ohnpport Ip 
t " prnvi11:ln r L"ll .ui 6 accordance with 
·PS 0 oecpap1020 of these RegplattOOS - - - ----

AnthorU;y dted· Serttop 3509(u) und (c - -
Refet1:nce· Sections 3502 5 3SOl 3507~ u;:o;541 3(g,'I uod (n), r..overnment Code 
C..oyernment Code ' ' ' 3, 3502 5, 35os, 3509 and 3541 3, 

.. .. 

252 



61090 

If only one emplOfPP organ .. >,c,'":U.'~··.~·-~r·h ... ··:~ _,.,,~r-:',w~·_ late nnlt the pnhlic agency may 
-- - "" nrlkl snn-·· D!!~ljj t_e appr9pr ____ ----r --- ----demonstrated proof of maJ __ , v ---I:'~·.:;:•:>::··. . ,; . . 

. . . . .. the ballot and the ntganlz.atlon bas lzation qnallfie5.lto appear.on --- ------ - · · 

gi=ant recognition ' ':::~,; .. :;;;+·-· . 
· : ·.;-,;:>i7.1ic:·:.. , apd 'n) C..oyernmepfCOd.e Reference• 

Agtho[jty cited· Section 3so9eanmd 3S4l 3'g' · ~m~nt code 
Secttnps 3501, 3507 l(a), 3509 and 354l·3Q), Govern 

.. .. 

253 



Article 2 El - - .ectfons 

61100 
A ... 11.:u:.r"; .. ·on nct F'e u n I .. ~·-··· . . r pgs 
' urtfJlll shall her . ' 

npproves13ja: . . ondncted whe · · 
The ··· • · •gn:ement' 

0 

the Boan! 1 · a Bnanhh1!rneternra ronsootdr<Un AWOS • declsloo dfr ppmyM lgte mine tlie dal£ d D punn•pt to tJi . JCHpg HQ eJectl 
ement of lhep•rtles ' m• placy ond mappo 0 prmdsiWlil!f IJllS C,. on llC 

AnthndQ< I .. . roftJ!oolocttnnoh h1ptoc 

35025 'tod· SerHnos 3 . . . """" 
'3501, 3501 J 3509 509(a) and 3541 3(g) r. I and 3541 3 r. . IVf'YfCDWPDf C . . ,..,,vernment c ode ode 

Reference• ~ -- ecttnns 

254 



! ·.61105·'· BpUN 

,:~;:jt(~~4jj;5;:~a) Aiw~~~~ons shall he conducted Jzy secret ballot 11nder fbe s11peaislon oftbe Board 

Qt) Bal)Afs shall he prepared nuder the snpervl5lon of the Board The order of yotlng 

choices pnd the wording of each ballot entey shaJJ be determined hy the Board abs'3nt en 

approve~ ugi=eement of the parttes. 

(r) Eicept In the c8se of a runoff election, in whjch the ballot entries are detennlned 

pnrs118nt to Sect1Pri 61145, or AD election oonduc:ted p11r5gpnt to either Article 4· or 7 of 

this Svhchapter the bullot entty of ••Na Bt;presentet!nn" s·ba11 ~ppear.on each ballot •n a 
·representation election . ·. . . 

(d) A. t any time Prior to jss11ance of the notice of election U>nrsnant .to Sertlnn 61110)1 ·an 

employee ncganlz.atlnn may ftle a request with the regional office to haye Its name removed 
from the J>allot The n:q11est shall disclaim any Interest In-representing the emplQees In 
the descdhed 11nlt Senlre and proof of senlce of the .request pursuant to Section 32140 

are req11tred 

A11tbodtf cited~ Sections 3509(a) and 3541 3W, r..ayernmept Code Reference· Sectjons 
3502 5 1 3507

1 
3507 t. 3509 and 3541 3

1 
Government Code 

.. 



61110 n· ' 1 rected Flertinn_ Ordpr/COnsent Elprtfn= • ·----- ------------ -·----~ mgreewent· Nptice o'F'erUon 

!:~=~:the Boanf has dettmnlned that ljn election Is reqnlred1 the Board shall serve on '"";):::"~·)i-~;_;;;,;.,,;: 
P )!et and the parties a Directed F.ledlnn Order containing specific lnstrnrtions . :.:::L·:r:~.~::.:~.t:~ 

r_egerdfng the conduct nftbe election The Board may approve a Consent Election ·:...:.::::.;.:).~'..~-· 

Agreement of the parties regarding the conduct of an eJectioD ..:~;:\;/~]_;'[('..·· ... 

(h) Thereftftef, the Board sbaJJ serve ',,, noffce of election on the parties The notice shall 
contain ~ sa_mple h3Jlnt1 a de.scrlptlnn of the ~Ung nnit, and lnfnrmaflon regarding the 

::Jloting process . Unless otherwise directed by the Board the employer 5ba1! post such 
. Ure conspj.cnn_gsly on all employee bnlletln boards jn each facility otthe employer jn 

which mpmhe~ of the descr;thed unit are empinred : 

(c) The Board shall s11ppl)' the emplnp:C with snfflcjent copies nfttie notjce fat pnstln 

The posting shall he accomplished hf the dBte specified In the Consent Rlectlnn 4gi: g t or the Dire t -,-- -- -------A---- __ eemen_ 
• c ed Election Order The notice shall remain posted thmngh the final dp)' fQr 

casting ba11ob; . 

Aptbndt}r rited• Sections 3509(8) and 3541,3(g), GnyernmNJf Code Reference• Sections 
3502 5, 35071 1507 1~ 1500 and 3541 3 1 C...ayernment Code 

256 
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61115 I irt Of Y 0 *eR 

h lo ·er sbqJJ file wjth the regiMalOfflce.·q·-Jist (a) At a date estqblished hy the Board Le emp JI ... ··:,~·;·'.J··-::·:~s;;·~ ::· -~, ... - . 
of Dames of all empioiees tnClnded In the ynting nnlt as of tbp cutoff _date fa': Y~.!J.'31r~;\i>.'·.~.. · 
eHgihllitr Ilnless nthe"nylsf: directed by the Board, the voter list for AD nn-s1~---~;~~?'on shall 

He in alphgbetfcal order by assigned pnUIDg site end 5ha_;u lnrlpdf the J0 b ?:'~.~ _O_t. 
clagslficatlgn work_ Jocadon and borne address of each eligible yoter Ilnless otherwise 

directed by the Board, the yoter list for a malled ballot election shall he In alphabetical 

order and Include the Job tltle and borne address of ea.th ell~~~e voter, a~d shall. he 

accompantPd by two sets of name and h·ame 'ddre~s labels for each ellgl~le ynter 

· · - t · nz f tu~ertinn (a) ahnye bj1t which "£)>) . A list of eligfhle vnten which meets the requ rem en n 91~ 
contajns In 'Ue11 of the home address a malling address for each ellgjhle voter shall he 

CopcnrrentJy 5erved by the emp!O)'er OQ each other party to the eJectfon p~oof of 5ec;ice 
shall be filed -with the regional office For p11tpnses of this 511b5ectlnn1 malhng addres 

means the home address of each eligible yotet, gxcrpt In the case where the reJease of the 

home address gfthe emplnJee Is pmhlhjted by Ing gr if the Board sbaJJ determine that the 
relegse of home addresses Is Hkelf to he harmfid to the employees 

(r) An>' party which receives the malling addresses of etlgl?le vm:rs pnnnant to this. , 

section shall keep these addresses cnnfidenfial and shall neither d15frlhnfe them to any 

other or.ggniz_a1ion or lndiyiil11gl nor ,,tillze tbein for any other pni:pose 

3502 51 35071 3507 1 and 3509
1 

C..oyernment Code 
) d ""'•1 "{ ' "' P. mP.nt C:ode Reference• Sections A11tborlt;y cited• Sections 3509(a AD J;t9 ,,~,. \TOY m~ ---

.. .. 
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61120 .· ... 

Jeaye of absence Qr sabb tf I . . ~ WO Btell1 on yacpflon on 

1 
_a_ca., or temporgrlly laid off.liiiul Pm I h 

1 

m lltacy seryfce of the Unit d St t h -P oyees w o au In the . __ e __ Jl_es s_an he eligible to yate · 

Tinless pthenvise directed b the Board to ,, ·- .... _ -. 
be employed Ip the yotlgg u~!t as of th: cu!~eJla~!h~effl·yot!:'n AD eJectiog emplO¥ees mj1st 
gn the date the" cast their hall t I th . 4or .. yoter-dlglhllltf end still emplnved. 
. _. --·- ____ o_s .n __ e election Ernp!nyees h I • -

AutborltJ cited• Sections 3509/a) . 3502 5 3507 3507 1 ~ and 3541 3(g); r.mrecnmept Code Reference~ Sections· 
1 r , 3509 and 3541 3 1 Gnyemment Code 

.. 

258 



61125 nhune" ·.··· 

ac pa S . . · ·;:· ·'.;•· ' · · ~site election to gssist jn the conduct of the of the employer at each polling ut':;~,1.!._tlµg an an -.:=· . 

RefCrence• Sections 

3502 5, 35.01, 3507 1, 3500 and 3541 3, C..oyernment Code 

.. .. 

259 



Cb811¢pges 

(a) In ag~·:DtjMSttA.·filPctiriiif;rQi:Board agent or an a11thorized observer may challenge, for good 

ca115e, tbf\'.flJigfbilltJ oc:a-.~voier 4 person so challenged shall be permitted to cast 8 
cballenged'''bAIJot· ....... · 

(b) In· a:matled ballot electlon, a Board agent or an agtborized agi:nt of any perf:1 to tbf; 

el~cHon may challenge, for good ranee, the eJigihillQr nfa voter Such cbaJJenges shall he 
made prior to the tally of the ballots 

(C) When 511fflclent In number to affect the qntcome nftbe eJectjon1 nnresolypd challenges 

5hall he resnJyed hJ the Board 

AntboritJ cited• Section's 3509(a) and 3541 3(g). r..oyernment Code Reference• Sections 
3502 5, 35071 3507 11 3509 and 3541 31 .r..oyemment Code 

... 
. .. 

260 



61135 Tally of Bpllqts 

(a) Each partf sbqll he allowJd~ ... tfk!!!~Jfll~!.~ _,,!t!Qr'zed Qgent at fbe ballot count to verify 
·· ·:,; ~·; ·f1 r·.-· 

. .;·...i,~;:.~ 

.. !i~::.;<C+'ii.;,;3~~-~~::.~ - .. ~ . ·-. 
CJ>) At the concl11sjon of the c9•)fl_1'ng of ballots, fbe ·Board shall serye a tally of t~e ballots 

on each part)' 

(C) Ilpless otherwise anfbodzed by statute, a mujorjQt of the yaUd votes cast shall 

detemtn" the gntcome of the etnction 

AptbndtJ cjted· 'sections 3509(a) and 3;541 3(&'1 Qnyernment Code Reference• SectiOns 

3502 5, 3501, 3501 1, 3509 end 3541 3, Goyernment Code 

.. 
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61140 

Wbp" t~~ .. ?-_lly .nfhallots~.~fscloses th pt the challenged halloh gre· snfficlrnt In number to 

affect~~- nnfyµme Of the:,,•ectton, the Board agent shall condncf an lnyestigatlon and, 
where appryprJite, cond11rt g bearing qr fake such other action as deemed neressacy ta 

determine the elfgihllltf of the challenged vnteri An7 determination madi, hJ a Bgerd 

agent p11rs11ant to this Secfton ma7 he appealed to the BnArd Itself In accordgnce with the 

prnvtsions of Chapter ~, Sn heh apter 4, Artti:Je 2 or _3 of these regnlatfons, as apprnprjate 

A11tborfty cited• Sectfons·3509(a) and 3541 3(g) C.oyernment Code Befepnce• Sectlnns 
3502 51 1501, 3507 11 3509 and 3541 3, Gnyernment Code 

262 
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pngnff Electigps 

Jn .. 8 .,rP. resentafjon election, the Board shall dhyct a mnnffelectinn when a yalld election 
··. ,,:;,:,:i;j;~,)'',/. '.res!ITf.iiu none of the choices receMng 8 maJorlqr of the yalld vntes CBl!f The bgJJot for the 

:'.);~/~;;;f: m)inif election shaJJ prnyide for 8 selection between the two ballpt entries recelying the 
\i!,5'::f.\i,,,,;~;~, ... . largest gnd second largest number pf ygUd yot¢s cg st jn the election 

. • ~~OQI \ ....1,.~ ... , .. ,·) ""-v .. rnm.ent,..,orlP Refprpnre•Sectinna· Antborlty cited• Sectinn5·y, ,a, anp 3:w 1g, L...,, 7 _• · --------- -------

3502 5 1 35021 35071 1 3509 and 3541 31 Government Code 

263 



61150 0 bJertlon• 

(a) Within 10 days following the service of the tall of ballots a. . . file w1th the region el nffic · bJ ti Y ' ny party to the electton ma;y _ .c·:~.;;<:!.:_~-.;~~L .. _.· .. 
. - ........ ---- ___ , n_ec_ons to the condqct of th tPM-f . - -

he flied within the 10 dg7 time erlod whethe e on ADJ( objections must . ;~:':i;\;.;.~:!J~·. 
rballeng"'d bft!Jots are !II m i ~I er or not A mpotl eiectfon Is peressar:;y or ···''''-' .: :,;;. ' 

_J b~Dn number to affect the results of the election . . .:,; ~~/' -... 

(h) Seryice and pmnf of sel*Vi f th hj • · · . -- -- ce ne n ectinns pnrs11ant to Section 32140 are required 

---- yeoar only on the foJJowing grounds•. {J:) ObJertlons sbqll be entertained h th R d 

(1) The oondnct rnP..plalned oflntedered wJtb the emplnfees' rlgli_t to freely choose 8 · 

representative, or . 

(2) $erlm.1s .trcegnlarltf In the conduct of the elecUnil 

(d) The stitemept of the obJ¢rtlops must rophdp specific focts which !ftrne Id 
establish th gt the dectl I . I I WOii . 
how the aJJeged f: h op ;esu t should he set uslde, ppd m11st plso describe with speclfic!Qr 
phnve _DC CoO tnte obJertlopghle cnod11rt with Ip the megpipg of suhsect!op (c) 

(e) : 0 PBW mor allege BS gro11ods for settlp~ aside DD dert!op Its owp eopd11ctor th 
cop net of Its agepts . . e 

(Q At the d!rf!Cflon of th B .. ~ ti ~ .--~eoarg1 xacts aeged as snppnrtille of the election conduct. 
nhJectpd to shall be sqp rt ti h rl 1 • - ------- .PDJl!Je'karattons. Such declerpHOns mnst he within th 
persoppl JcnowJ .. dg" of th d 1 · t · --- __ e 
nbJect!op;,t;;eec arao I or most otherwise he admissible Ip Q PERR dect!op 

dng The declagdons sh,11 spedQt the dptalls of each nrcnmmce~ ldentl 

thr :en°:,<s) olleged to have engaged lo the ollegedly ohjecttooohle conduct• sta~ their'¥ 
re_a_ons _p to the psarti , t t h _____ , --- ----
occnrre • _es, s Q e w ere nod wben the gllegedly obJecttopphle coodnct 
d 

1 
d, nod give a detafled description of the u!legedl;y ob,Jert!onahle conduct 411 

_ec_aratlons .shell dpt.a the .tat ..1 f f ---UOd certi H - e PDP p pee 'L execntlop ppd shall he signed by the decJarpnt 
. _fled ~him or her to he *'!"' under penaltf of petJncy 

(g) The Bogrd ggent shall dismiss nbJectiOns that UH to saUs(y th I 
snhsert!ops (o) thro11 h d . e reqn cements of 
Its If I ;.tj g ( ) The nbJecttog pod;y mpy eppepl the dlsm!ssul to the Boprd 

e " a~ro. .ance wtth Chapter 1, S11bchapter 4 1 Artlcle 3 Or these reg11latlons 

411thorjtJ rltpd• ·Secftons 3509(1) e~d 1541 3(g), C..oyernment Code Reference·Secflons 
3502 51 1507,-3507l1 3509 and 3541 .31 ~..oyernment Code 

.. 
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61155 u· fB0 erd "Dn 'SP 

h the power to• d gP.nt _as ___ -

• the Boge D -- '""·.,;.• .. ,. Ing oh•ectlons,__ or doc11menfs, :\•,. ·"· en, .... __ • b doclaretloos -- - .... 
. ldence thro11~ -- . .. .. , " tp submit ey,. __ _ 

'

a) Direct any P'rt>' 

. t bv Roped • of dncnmen sr . Oeder the inspection agents or the p1rtiesi 

offer of proof; . . arty to submit an -
(:~,:~J)i:r:ect~:an:~YP~~illllti.Jti::olll.lllito.CS.!lllij'~~~~~~~:l~kn:o~wl:e:d:g~e; ... _,,. _ -- . h rt on persona. - .. 

om w!tpessesase --

1 

I 
derlargtions fr__ d resolve fartl!g ' d' Obtg n ---·- rt!es to explore pp_ - ~ with the pa __ . ato conferences (") Cond11ct tnvestig. Q' 

legal i5s11esi 

or 

. ffi g aside the . t arrant se D 
ti gtjop do no w t Chapter J, h"ch after lnves g d Itself pnrs11gpto obJections w I I to the Bogr 'Q Dismiss DP)'·_ !sspl Is appeatghle -

A v such dlsm 1 flops 
electlonn.,. rt!rle 7 of these regiu rl atlon It 
- A • _,__ Jt...lnveL~ _, "'iihchaptgr cti n when 

8

-- - t S rb 
,____ ,..,, th• d.._ - ' di• ntes exfL '" 

tten determlpgdop sett!ngpd that po mgterlgl facfua! ch ~etennfpatlon Is 
(g) '""'tt':,';::,,b acftop I• werra•IP:~:n..d op the parties h •::~' •"Ir.II: hf these 
appears ti n shall he In writing gn t to Chapter 1' Suhc ap ' detenplpg_o _ d lfseJf P"CS"DP_ -appealahle to the Bnpr . 
regulations 

I disputes exist · t dal factna -·-----hcklntial ggd ma_e 
r1 when 

811 

ti e of hearing n.\ SrhedHle D hep Pg t forth lg the go r_ · ...,.,. rl tn the jssnes se_ -
Anf hearing 

shall be Umlte \ Gnveromegt Code 
flQCa) and 3541 3(g,,, r1 ~ thnrlfy cited• $ertlgns 35 d 1S41 3 C.oyernment Co e . 

,. ___ ¥ 35071 3509 ··----- ' . 3502 51 1507, -
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61160 Wif·hof · . · - rpppl pf ObJ tt 

,:\ntbodhr cit .- '· .. pr!nr··tn a fij)ef;d · I 3502 v __ J:!!' SectJons 35fl9( \ · ,,.,,;"'~ht\·~!'.'· - : ',-"7·""''c.slon h;y the Board 

5, 3501, 35011 
3509 

8~ and 3541 3(g). r..nw; ... . ,. .---' 

.. 

.. 
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61165 

ObjeCt;oQs to the condJJct of ai(~~,~cl;~.'l~·wb~¢,p·~-!~~~'}re not been dismissed pnnnunt.to Sertton 
Iv d b JI ····' · ··if"bAllDp g1jftld. ·ent Jn nnmhei= to affect the nnknme of the 61155((\ DC llDCefHLe . C 8 epg~-."~'. : . 

rJectlon ma)' hg resoJyed thrQDgtt-.. _tbfrheadng_pry_cednres described In Chapter 1, 
Snhchapt'er 3 

• ) ..JI .. ~ .. , "I ) rt rTiment rn.te Reference· Sections A nthorj_Q' cited• Sections· 3509(a ang ~," J\~1 uoye ----

3502s,·15011 35011 1 3502 end 3541 3, Government Code 
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61110·· _,>x· , ..... . -_xrtpijQP·~to n . . _@clslpp op Oh• 

"" ···. ''. 1prtfn 11.xrpptf'" ·.·,,: · . :.· . <-- pe or Ch 11 - 0un1.tn~=,··R- --~:''· .. .-··': . -- - 8 enoe 

I 

,,. · .c: --·~·_ogrd····· · •• __ ,._, 
e ectfon•lolil};-.h·. ·~, .. -f'.-.-~agent•s pro . . - -!. r_aJPn ;f ,. ___ posed d I I . 
Qba·p teFI": . ...ge ·tiDl!ots maec s on on obJertl . . _,. .. --·_,·Snhcha t ' ->'he taken 1 __ ans to tbP · · · .,, .. ,. · ---!>"' 4 Arff J 

2 
- DBcrnrda - - conduct o[lh 

,.,;oyunment Code e 
Reference• ·Sertl ; ODS 

·e 
268 



~:-.;~U.!·;·1:,'.1 :;: ;.~\' ~.,6L1L·;.i1_.7i.5~----.iBa.se;:'i!>dli'lleii!d~I.i,;g11ol111qi]r.';1naofldBi!l!gloll.i:lQiat1o.s 

SbQ1lld a rnHng on challenged ballot;J direct that any such ballots be vnided or opened ·end 

c0Ilnt6f]1 the Boprd shall serye a reyi5ed tally .of ballots on eafh·partf at the conclusion of. 

tJiC ro11ntfng and/or yolding nfsnrb ballots Each partJ shall hf pllpwed to stgtJnp an 

a11tborized agent at the" ballot count to yerjfY the tally 1nf balloh . 

A11tborlt.f cited• Sections 3509(0) .und 3541 3(g)1 f"..oyernment Code Reference• Sections 

3502 51 3507, 35011 1·.1509 gnd 3541 3, C.,oy.;rnment Code 

269 



61180 PbJerttqg~ ,. v I . . pey oed Te"J' or Be"ots ... , . "•: .. : , .. 

(a) Within ] Q dQ)'S folloMn the 5e 
the regjonal omce objection; to th rvire of a revised tally of hBllots any pa~ .. . - _e rwlsed tally ' -- may tJJe with·•'.~,.,,;;:;.:,·.: . 

Q>) sernce anti p r roo of senlre of the' nbJ ti _er_ons pnnnant to secflnn 

. ··, 

(c) DbJerUons to a reylsed tall of 
grn11nds ofserimu irre !lad ~ ballots shall he entertained h the 
the revtsed tgll gJ tf ID the conduct of the chg!I y Roped only on. the }' enged hgl!ot cmrnt or !ssugnce of 

A11tborlty dted• Secti . 3 ¥ --- ----0 "8 3509(a) d 502 5, 3507, 35071, 3509 aDd3;!';; 3541 3(g), C..oyernment Code 
Reference•. Sections 

270 



, . :-~.:~··.'.:-~.'~:!_~:~~~~L~<:~ ~-.i.61.la;•;,ml~.,~<~?i..,_ ... ·-----.!c ... e.,rt11:1o.,f!1:11C.0Pe.r.tl11°1o11P.i.!91!r..,p11<'a8:10Pll111*s0it:o1?11'1=1F11o1's';irti,,..i!?e.D ..... r.,,r..,c.,.e.,rtl1:1o.,fikllraue.r.ti11' 01MP1=1?11'1:oF11111!1<C1o11hll'""''"''"''• 
pepre5eptetfue 

exfl115ive represetjtaflve If the results nftbe election ace ooncluslye and n9 tiOieJ7 nbJectinns 
ere' filed 

Authority cited· Sections 3509(a) and 3541 3(g),· CwQYemment Code Reference• Sections 
3502 51 15011 35071 1 3509 and J541 3 1 Gnyernment fade 

•· 
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61190 Stpy of Elecftpp 
Th . . . 

e Board ma;y sta;y an election ffll . . . 
to the voting unit" on. . P ding the resoh1tion of an nnfal 
so affect th; electln: an Investigation agd a find In that al!er practice charge relating 
determination t gt process as to prevent the empln:ees f'r ged unlawful conduct would. 

11 
-HY Un electing mgde h th J>m exercfslgg free choice A 

uppeeled to the Board Itself lye Bourd pnrjp•ant to this SP tiny . 
Art! I 1 f --·" uccordggce with th - __ c_on mg;y be 

·Reference• Sections 
3, G0 vm=nment Code 

272 
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61200 

restri~fied affectfng the desc~ffiJ!ng o_fthe pet!tiog R=~erence• Sections 
been"'--- receding tl!• .,.. - . m"t Code -"''--Immediately P 541 3(g), C...oyern __ 

ti 8 3509(a) agd 3 ment Code . It d· Sec op .d1 ':'I Govern Anthnr!Q7 c fa S01 1 3509 and 35, . . 3502 5, 3501. 3 ' 

·e 
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Article 3 petition for CertificaUon 

61210 petttfon 'or Cerfifiratton ~·· ~ .· '' . -.-~:-.. .. 

(•) An em'pJOyee orgaD!zation mar flle A petttfon ,f(fh,,come the ncl119lye representeftye of 
· m appropriate 11nit conslstjng of a grn11p of employees who are not Included In an 

establf~hed 11Dlt represented by gn excl115iyg n:pre5entgUye The petition sbgll he filed wftb 

the apprnpdate reg.innpl nffirei he signed by an antbndzed.agent oft~e emplnpe 
organizatlonj and Include the following Information• 

(1) The name, address and telephone npmber oCfhe employee organizaflon and the name, 

oddres's and telephone number of fhe agent to be rontacte~i 

(2) The npme
1 

address and telephone npmher of the_ empln)'er and the name, address and 

telephone number i>fthe agent to he contacfedi 

- (3) A description of the proposed appropriate unit, inclgdjng the cla9slficatlnns and 

pnsltfons to be included god those to he exdnded; 

(!1) The apprn1imafe n11mber of emplOJees ID the proposed appMpdafe 11nlti 

('SJ The name and address of any other employee ncganlzaUnn1 If an)', known to baye gn 

Interest Ip representing the empl~ees coyej=ed by the unit· 

Q>) The petition shall he acoompanled by proof of'at least 30 percent support of the 
emplnp:es In the n~lt c)almed to he appmpdate proof of support Is defined In Sectton 
61020 ·of these regiilgtlons 

(c) Sender of.the pettdnn1 exc)nding the pm.of pf at least 30 percent s11ppnrt1 end proof of 

senice pursuant .to Sectton 32140 are reqnlred 

A11tbodty dted··Secffon 35_Q9(B) and 1541 3Cg) god (n)1 C..overnment Code Reference• 

Sections 35071 35011 1 3501 31 3507 51 35081 1509 aDd 3541 3(1) C..oypmment Code 
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a · t later flian . ·" ·""'" fll+v Ible but In no eyen. ·- --,,·r.\'""'':' · ·"··· · h ltg In pecb far w.,. 
P

oss ____ -· · .••. · ,, . '· , 
1 

hnllptln nae _ -- -
- ..... ,, ,.,, .· 11 mp o'1ee --··--- - ·1 d . 'T•"jj'\¢on icnonsJy On a f - CO elate 8tf emp flff (h) The potter shall he P0!\4l. sp fthe upit cJalmed to he app p . 

• hlcb.memhers 0 of the employer JD W_,._ 

. '" osted for 15 workdays 
(r) The notice shall rema ~ citing of the lncatfnn5 
--- d the parties In ""·---the regional office an (d) The employer shall lnf9rm 

and dgte of posting of the nntjce t Cnde Reference• 
--- - . ( ) r..ayemmen_ ----

119(e) and 3541 3(g) andn I ) r..overnment Code th tty cited· Section 35 3508 3509 and 3541 30 ' Au •or 3507 3507 1 3507 3, 3507 5, ' Sections r ' 

.e 
27.5· 



(~) Wfthln 20 days.n~~the date of semce of a ropf Or the petiflop for certification, ·the 
emplopr. shall Olp With the regional nfflce an alphabetical Jist1 lnrJudln·g job titles or 

.c·~~.~-~PF•t1°ns, of the employees emp'01ed In the claimed unit 88 of the Jest date of the 
... PU>T0 ll.perjod lmmedlateJJ' preceding the date the pefftlon was filed

1 
)1nless otherwise 

·'.di.rested hy the Board 

· (h) If after lnitjal determination the. proof of 511ppnrt is jnsnfficjent, the Board may allow 

"P to 10 days to perfect the proof of support . . 

(t:) llpgn rompl~tlon of the reylew of the proof of snppnrt
1 
the Board 5hall inform the 

parties _In writing of fhe final deferminptlnn us to gnfficiency gr Jack thereof regarding the 
pmofofsu~port The petition shall be dismissed If the Board determines that the petltlOn 
Jacks s11ffic1ent proof of support _ · 

AntborlQt rited• SerUpn 3509~a) and 3541 3(g) and (n)1 Government Code Beferencell 

Sections 3507, 3501 1, 3507 3, 3502 5, 3508, 3509 agd 3541 3Q), rT!ll'ernment Code 
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:·:.·;:··· 

.. 6. 12SO · --- Fm I · . ·:,,,, .· p oyer Response R~prdlp Pett . 
(a) Wlthip 15 d . . II t!on for Certltlrpttqg 

" -- _8)(" fn!!owf rvi · 
__ :s_i~ij'!'ltted Ip s11p ~rt ong se ct of a Board determ • -·• o!ftctp Ube pemlao, tbeemplayrr shall':!•:;.:;:;;'.''• sufficient pron! -"response with the 

,\ l .. ~ .. 

certffl e demphqrer sha!j use the foll wl .140 are required 
--- ca_on. --- n_ pg format for Its res -pnnse regarding a petftt 

(I) Nam - _on for 

'.~~~~~~:e~,.~~d~d~~r~e~s~s~a~~n~d~t~.,~
1~~~~~~-~~~~~~~~~~~~~~a.icu:LJllJILllLe:,..Jil.CldJJ:s.SJBJld telephone p11mber of th ephnne p11mher of the emplo e employer's agent to blP! )'er apd game, address and 

'') 

- _ contactgd• --- __ _ 

" 4tfAcb -1 - a copy of the . --- pedtton for certffl ti 
(

3

\ · ca OQj 

" lf.mpJo)'er position regarding the p tltl . L on fo.r rertifi . 

,

4) n ' ____ rating• ' 

- oes the emplo · · 

ti 
-----~{PC rPAllO bJ ' pe tinner? If -- DP Y doubt th ' - · _so, wbat classtfl ti' e apprpprfptmJe f 

employer's pnsftlop regardl;;:;;o:: or pnsitjnps rem alp In ~~,:; t~~ imit proposed by the . e __ spnte? _ "J' What 18 the 

(R) Does the em lo er , 
shnpld got he bee 1! tb:et•eve tbpt there are gther reas~g - -• prop""' ••It? u .. , P'"'' ...;_ whr' ... ,,,...ug,, d•<l)on 

._Whorl .. rJtad· Se<I) _ l'lji •1° -
Sections 3501 350 on 3509(a) pnd 3541 3( ) a -. ' 7 1 r 3507 3, 3507 5 3508 3;09 nd (o), r.1wernmegt Cgde B fi · ' r and 1541 3(l) ,.. . 'Lenmce• 

---- I • .;nv -----· emment Code 

.. 

27'1 



.. 

61260 fqr Cerflficatlnp 

(a) 4 petitlou for certffl ti ' ti 1..t J -- ____ ca_on mg h 'LJob cles5!0caffon5 froJ'e amended to correct tech 

4 mepdment of pet!ttpp 

of headng The am m the proposed unit at an ti n_kal erron or to add or \ ' ,, , 
!nfonneffon u . endment sball b• flied with the ' me prior to tit• '""'"re oh ... : • ·:· - •. 

-- _q111retf In ~"' ti 
6 

--- --- reginnal nm -- -- _ notll"'P"' · ~ - ~ . 
pormnt .. s .u• nrnw s'"" - " and pmy)de ...· • , .••. - .. 

----- - _ec_on 3'21 d.O --- ---Ce and nr f f -- --- . ~"' :, · · --- arereqnlred -r-000 serviceoftb ·····-·-,.,-·-····· ---- ___ e amendment:·~ .. :. ... 

(h) ID addition · · --• gmegdments to dd --
snbJect to the fnl!owigg• a new Job cJassificgtlogs to 

8 proposed uglt shall he 

·(1) 4ddltlong1 pmnfnfsu o . . fl!ed with the regioqgl om pp rt 1fgeeded to mgjntalp Stpgdi re concnrrentlJI with th pg us 8 petitioner, shall he 
12) ~ ' __ e amepdmegt --- --

.,__ !!n emn)ov ' t"--.,.ec response to fhf A 
w!th!g 

1
5 dg;ys foUowJg t mended petltlog shall he fil submitted lg 

8 

g he semce of the Raged d t ed with the region qi offi 
h _

11
ppnrt of the petlt! _eJ:rmlpgtlog of d _ce 

s qi! conform to than, ugless otherwise di 8 equacf of proof 
e reqniremeots for empl rected hJI the Raged Tb . . __ ayer responses set forth I .. __ e response 

fr\ A. m d · ---- .D °'ectlon 61250 

" I en menQ to correct t h I -----
ng"""•' --- J:LP.CUI erro .. .....,. s proposed uglt whl - rs or to gdd or delete J 
snbJect to approypl heh are reqgeSted gftgr the lssnunceob cJasslflcgtlnns from a 

gmegdment, so Jog ! ri::.rring officer The hegrlg nffice1:: notice ofheuring are 
sufficient proof of! o g~t serve to ngdnl;y Im e~e the h JI gnnt the req1iested 
classlflcgtlogs p sH pp rt Is eYideoced to s11pport a! eating and pmylded that 
anAn.,. o ng of anJ' such amendm t b 1 request for addition of Job . 
- _en_s s_gll he at th "' ---_escretlog of the Board 

A nthndfy rited ~ ¥ ----• ::!ertton ~J!'nn( ) ·. ~e tt ___, :t a and '"'J!'~1 71 
C ops 3507, 3507 J, - - --- .::!~~- .:!~g) anti ' ) 3507 3, 3502 5 3508 j.5o!> n I r..oyernmegt Code Beferen 

I r and 3541 30\ r. re• --",..,,vernment Code 

278 



. R tf '""Padcrptlog ,_, t ... 
61270 OIL - _ ... _

9 

d h JI lnve1ugBJ·~·-
-- --- d theBoa~s_a,-.,-. .,---- .· ":·. 

I filed with the Boar ' I tf n :·a/take s11ch' titian for cerffflcat!on s I a representation e.e~ o, I . ·.> Whenever a pe • duct a hearing andpr I d by the petition 
and where approprmre, eon to deride the questions CA se . · .. ' . 
---• .t d n"ressacy - ---- . , ..... --
<her action" .eeme . ,·(:ode Reference· . 

IL 41 1( ) •nd (n) r..,,WJmen ent C••e Section 3509(a) and 35 ~ ~09 and J541 3(h) and 0), Goyernm Sectlons 3501. 3507 1 

.p, i. •. 

279 



.. 

Article 4 petttjon rOr AmPD'dmAnt-ofGetttficadnn 

61300 Petltf0 n 

(.a) An emp191fe ocganjzatfon·inay file wJtb thf{:[f;g;onaJ nffice;i_·petitton to amend its 

rertiflcatjon' or recngnltlon In the event of a·-m·erggr qmaJgamatlon, affiliatlon or transfer of 

j11rlsdlcUon1 or in the eyent of a change In the name or J11rf9dictlon of the e~plQer 

(h) The petition shall be ID writing. signed _h)' AD aufborized agent of the empln1ee 

ocganlzatton and shall rnnteln the following lnfnrmgtJnn• 

(1) The name1· address end telephone ngmber_ of fbe employee ocganlptlon end tlJe name, 

gddress and telephone n11mher of the agent to be confarted; -

(2) The name, address and telephone number of the emplnyetj 

(3) A brief d'escdpUnn and the tltle of the ffltabll5hed 11ntti 

(4) A clear and concise statement of the ngfJ1re of the merger amglggmafjnn, affiliation or 

other change in Jnrl5dfctlon and the ne;:w name of the employee organization and/or 

employer 

(.r) Sentce and pmnf or semce of the petttjon pursuant to Section 1~140 are required 

411fhodtf dted•.Sectlons 3509(a) and 3541 3(~1 Gnyernment Code Reference• SCrtions 

3507, 3507 1, 3509 and 3541 3(m), Government Code 

.. 
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61310 Fmplpyer Response 

· th tltlnn filed p. nrsne.nf,.tn;·Sectto~ ~-".·~o.rT· dl g statement to __ e pfL ___ - .. -- -:-'"-'.'"T. - .-.. -.-..... - . ,_ ..... The employer may ft!e a respon n . . .. I ffire within lS,dgJQ1-(ollowlng,tb.,,;•: .. 
61300 The statement shall he flied With the reglona. 0 1.:1mantfg'18'CU9n 32140 iire .. 
dpte of service of the petition Seryfre and pmofof seryis:e. P'_-- -~:, .. , ... , · . . ..u . 

• ...-~· ,.,;o.., ..... - -reqni[ed , .•.• ,~., .. 
- ~ ~t \ Government Code Bfference• Sections Aothortcy cited· Secttnns 15oo(a) and 3541.g,. . . 

1501, 35011 r 3509 and 3541 3(tp). Government Code . 

..... 
....-:-= 
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61320 »gprd 'nve•Ugettor 

(s) IIIJOn receJpt of a pe.tltlon ·01ed _p11rs11ant tO'~'Strtto~~ fil 300~.:fhe Bog rd shall condiict ·such 

inquiries and lnye5tiggttons oi: hold s11cb hentb'!gs·.as::deemed··n·e·cegsaey and/or cond11cf e 

rqlresenfat1on election In o~der to deride th_e'.QJ!fijions reised by the petition 

Q>) The Boar_d maf dismiss the petltfon lf'tb:8·Pettttoner bas no stpnding to petltjnD for the 

acffnn· requested or jffhe petition Is improperly flied The Bogrd may den7 a petition 
based on the fn]restigptinn condncfed p11rgnant to subgectlon (') aboye · 

(«;) -J!pnn apprnyel of A petition. the Board 9bilt lsst!f 8 rerttftcafton reDecUrig the new 
ldentlQt of the excl11siye representatfye and/or empln)!tr Snch certiOcaf!on 5hall not be 

con5Jd.ere~ fo be A DeW Certification for the p11cpose of computing time Jimlfs p11nngnt to 
Section 61200 nftbege rpgnlaUnns · · 

A1~t~odtf rited• Serffons 3509(1) and 3541 3(g) Qnvernment Code Reference• Sections 

3501, 3507 1, 3509 and 3541 3(h) and (m)1 Government Code 

. 282 



6) 350 PeUUon · :,~~~~~~~~:U:~~:~~i7·. .~.~.::~'-'t.~):~ 

." : ·~ ~n el~j1~~#Vit~r~rd'ij1){W· exJsttng exr!nslye representatjye In an 
(a) A petition fa . -~111"''",f'"·''.,,. roi;··atem !nyees within the unit pr an emp!tQ'ee 
estah!l9hed 11g!t may hr¢?.t:.bY a g P P 

1 
. 

1 
office and Include the following 

Tb gtt_tt~·ti<-•····hall he· filed with the reg_nna_ -:--- --- --- -organization e p_ .?~ s . . 
lnformatjon• 

. . . . r of the etiilonlng eMplnyee ncganizatlon, If 
(1) The name, address and tele.phnge n11mhe b i pf the agent; he contacted on behalf. 

and/or the name address and telephone DllID e . 
an)(, ' f lnyees· of; peUUnnlng employee m:gaolzatjon or grn11p IL emp I .. 

. h f fh mpln~Pr Anrl the name (2) The name,_address gnd telephone nnm er?? e e address and 
. telephnne·nnmher nfthp agent to he contacted, 

(3) A hrj_efdesrdptinD ______ -aDd the tlfle of the estah_ ljshed unit: 

. . . . m1mher of the excl11slye representative ofthe 
(4) The game, address and tt:le.pbgne h number of the agent to he contacted; 
estfthllshed )1nlt and the name, address god te)ep_nne . 

(5) 

(6) 

1 i the eriabllshpd 11ntt; The approxjmgte number nfemp oyeesn~ 

f ti WAI! rerngnl:7td OC Certified; The date on which .the excl11stve represen•ve 

. . fth M"Pnf inemorendj1m ofnndentgnding, If (7) The effective gnd nplratlon dates· or C" -- -

any, coyerjng empln)!ees In the unit . 

. . f th t gt least 30 percent of the empl01ees in (b) The petition shall he accnmpgnled hf pron 8 ~ . . 

the established unit eftb~r· 

(J) 

(2) 

t d hy the fncQmhent excl11s~ye representadvei or No longer desire to he represen; __ --- -

. t .. h. thPr emplny11ie oraanizatlon Wish to he represen euy ano - _...., __ 

proof of s11ppnrt Is defined in Section 61020 of these reg.i•l,tlons 

. f f t 1 · ri 1n percent s11ppnrt end proof of (c) Seryfce of the petition, exclndlng fbp pron o gee~ - r 
senlce pursuant to Sectfon 32140 ace required 

· ,,... .... ,.,0 .. ,. neference• Sertinns . . . \ d '\1:;41 '\(g' ~-rnvernmeru- •. n .!! ________ -----.4.nthodty rited• Sections 3509(11 sny1, - - . . 
1 "( , .. m r. vPrnment Code 35071 3507 11 3509 and 354 :1AJ ~ng wrTO ---- . 



.·61360 ,, r 0 sUna NNfce n'Derert1t1cetlon Petltlon 

.(fi}'l;.!ftie·:ejnplCtfi,t.:shall post a notjce of the decertlficgtion petition, as prnyided hy the 

;{J~Qai:d ··as saon·.;._S\(insslNe bpt In no event later fhon 15 dafS fnllowJQg seeyjce ofa -copy of 
.·:.::~:t~·e,:pettt1on .:r: · 

·(h,) T)e noUce shall he posted conspic110119l7 on gll employee bulletin hoards In ·each fsrUiQ' 
nffbe emp•nfer in which membfa of the estgbllshed unit are eJDpl!Qffl 

(c) The notice shall mmatn posted for i mlnlmuni of 15 workdgys 

(d) The empl«Qrer shill infnmt the reginngl office and the partles in writing oftbe locaUon9 
and d~te of posting of the nottc;e 

A11tborlQr rited• Secdnns 3509(u) and 3541 3(g), ('..nyunment Code Reference· Serffons 

35071 3507 11 3509 and 3541·3(r) and (1)1 Gnyernment Code 

.. .. 
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:, !i!:;~.;,;:.;_;·•·\:;;:JJ6i1J.::31:7Z£01... ____ JB~p~a81r:1d:bDl.lieetti:e.zr;.im1D;l~niuellt!~ollno.IB"e~a~eD1r;idl.11in~aJ.IP"r:1o~oiu'=0w'~S1i1•11•.i;p1jp!HP11rt.-. 
. fl ti . tltl Is flJptf with thP regional nftlce, : '(a) Within 20 days of the date the decerti ca 00 pe 00 f h d It d 

· .: ; · · h ..i 1 office a description of the e:¢ahl s_e_ ""·- ag_ an 
... ; .. :.,.~- . the emplo]ler shall file with Le tei;rOQA • In ees in the estab!fshed 1mit 

,; ' ol babetfcal Hsf lnclpding Job titles or classifirat1ons1 nfemp7'_)' . 
.. ' -p I II I d I mediately preceding the date the decerttficatton as of the last date of the payro __ per_o __ m ___ - .,,. ' 

petition was filed, 11nless otherwls~ dj_rected by the Board· , . . . ·-

IT op com Jetiop of the review of the proof of support, the Board shall lpform the. ::rti: Ip wri:ng ofthe determlpatjop as to imfficlepcy or lack thereof regarding the proof 
of~nppnrt 

Authority cited• Serdons 3509(a) and 3541 3(g)1 Government Code 
3507, 3i;07 1, 3509 and 3541 3(c) ""d <ll1 C..oyernment Code 

Reference• Sections 

.. ... · 

285 



Board I ---- _gyestf 

s >' p•t!tl 'emp1.,. '"' lrn1 · ,e"ion 6101 Q of ''""IP" tbe Otlii'""d tbe mh1!Jlve rrenflf Jn e$d a m .· 
for tbree "a" tb•u 1"gnlatlnn~ .. "ffipd dnrlng lb ,..,....taUye q!th emnr .. dnm 
whenevera"' qr mo"' tbm sh.ii"mvlded tbatlfonch udndow perlnd d.' empl-· 
a snhdi:::' . presentetjon el _._, he no restrf=" memorandn h fined In 
_ ..... 11&-ll-W.ll:!!!WS~JUOllDDttih . -- __ e'.:!..!on __ !:!;!OD a" t ti ___ m _as h pet!Uop _ereof within th mnlthB8 he<n .A m• of flllg t ·"" I• effort e 12 months I certified affect! g he petition• o C'-
• mmedlareJ> preredl ug the descdhed' r, ri 

~~,,~tib~o~d:ty~~l~;~=~~~~~~~i:.~~3'!~.Gill!:et~ ____ ng the date of fl -- unit or 
,.., ~bot· 5,..., - __ llpg of the 

• 35071 3500 ono 3509(a' and ---
1 ---- and 35Al ~ ----- 3(c), 

a ng d/ on the R (ii) The p.;w "an Man elerU:n or i':ianl ahall lnveril at 
dlsclalm;r qf ~'!,shall hp dl•ml,,e,, If L a e snch gtiier ,,:,: a~Ud, wl)ere ':"'·'·' !, ·' .. 

peUtjon is fil d wfrpotln ,..,.,..u hee·doffgg exr! • neressaQt"Uec,! ' . _e __ th th __ ng empl .... repr ' ' ,... -··' .. e regional,,,;'"'' Jg the JJ'liOJJIRfflll' fll . !!•!' ,,, 

(/:) The " nu t within 20 d rs a valid 

qf nnd petltlon ah•ll .. d '>' oftbe d•te' 
___ erstendln - _lsmlssed (I · . -- the · 

covered h g between th ) wbenever th 

(a) TT gptjnp'Elect!np . . 

- pnn rerej t of 
appropriate, c!duc: ::tl~n for decertlfi¢gtl 

61380 

Reference· ~ m:tinns 

~ 
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A,rttcle 6 Severance petition 

61400 5euerapce PeHffop 

. I ti f 11p of emplnvees who are aimed)' mem eq 'L 8 
en appropriate unit cons s ng 'La gm.. - - - ye re resentaUve h fiUng a 
larger esfahl!5bed nnlt J=Q)CllSented by an incumbent 1clnsl f Ar&cle 3 oftbls S~1bchapter 
peUtlon for rertiDcatton In accordance with the p~tS ans a . . 
Such a petition sbgll include the following jnformatfonjl 

h fth Piitln~lng-emplniee organlzatin.n and (1) The name1 address and telephone n11m er 0 ~ P~ r 0 •· . . 

the name, address and telephone nnmher of the. '_gent to be contacte~1 

. . f th · 1 ,. and the name address arid (2) The name1 address and telephone nurpher .oe emp aye 1. 

telephone number of the agent to b~ cnntocte~ i 

(3). 4 brief description and the title of the esfabUshed unit; 

C4l The name address and telephone m1mher of the exclusfye representattve ~the t t _., 
- --- ----· ---- h h fthe agent to _e con_ac1~. established unit and the name, address end telep one num er 0 , . 

(5l 4 description of the pmpos_ed apprnprja~ nntt, lnc)uding the dassiflcations and 

pnsltfnns to be lncl.1ded and those to be exc~nded; 

('\I · f J t fbe propnuerl appropriate unit; The appmximate number n emp 'Veesn _ 

('Z) 'The date op which the ex¢hJS!ye representative was recognized or certified; 

(8) The effectlye and expi~ution dutes of the current memorandnm of 11ndprstanding if 

any, covering employees In the establi5hed nnit . 

Qi) Whenever a memorapd11m pf 1mdentapdlng exists, a sevennce petlt!pu pr an d h 
amendment to 8 severance peUtion must be filed dnrfng the "windgw period" define )' 

Section 61010 

. tiff ntf anv ammdment to 8 severance (c) Concurrent with the filing of A severance PIL on a .. 
• nftbe petition or ampndment

1 pet!tlop the emplo)!ee prgan1zatiop shall serve a copy ---- p f f 
- I h I "fhe exch15lve representaffye _roo_o_ excluding any proof of s11ppqrt1 on t e emp ayer an . 

seryjcp p11n11ant to Section 32140 Is required . 

.4.11tbor1 cited· Section 3509(a) end 35.41 3(g) und (n), r"°ve[nmCnt"C"o"de B'eterencg. 
Sect!ons~507, 3501 1 r 3509 and 3541 3(a), Cc), Ce) and Q), Government Cpde 

.. 
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. 61410 

responding statpmenh Rnpportl ..... ~,·-~ .. .: . . _ S f IJD MBJ' file ----- -- __ ng or nppog ng·the sevl'rlln. . tfft s . ~e filed with the regional office Wftbin io·djir·ihon~w;; ~tp~on nch response shall 
petition Seryice and roof f )' g the date nherylce ofthe SCV&ance 
reqniced p ____ o serylce_p{the response pnrsngnt to Secflon 32140 are 

. Qi) The response jghall.be In wrfffng, stoned by an anthnrizerl anrl t f th f': .,.. -- -- ---------- agent ?fthe reapnndlng pacti 
C0~Jlnenllnwing Information• · -----·-- ---

(1) A copy of the seyerpnce petition; 

(2) The name; e~dress and telephone number of the respondent and the name, address 

w A concise statPmPnt IZPfffng t rth th h i # d h oegss [Or snpport of Or opposJt!on fn the pnit 
propose )' the petftlon 

!nthorlty cited• Section 3509(a) gnd 3541 3(g) and (u), r-nvernment Code Beferenre• 
ections 3507, 3507 1, 3509 and 3541 3(a), (el and Q), rTOllernment Code 

.. .. 
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61420 

(a) Whenever A severance P'L 
0 

. i tlon eJect1on or !Ake such other 
where a rnpdatg conducf.a-beadng and/or a represen a ' 

· _, th R d ahn11 lnves1igefe and, . . tltl 0 Is filed with the Boara
1

enar ,, __ _ 

p~ d rieri\SsnJ:ttn·decide the quest!ons rulsed by the petition action as eeme .... ,_,,. .·~ ~... . . . . 
.-.. ·. •.• ·;;, . . 

•• I· ·;.'·.:~~~>·;:·· ·:-, ·· · · h I rrentlv in effect a memorandum · - :_ ~- -' .. · ; 1 · tt (1) whenever t_ere .. S cu ____ _. -- ---- -
(b) The petition shall he d sm sse · I • entsit!ve of any empll)fees 
-- h Jo 11r and the exr_1151ve repres _______ -- ---
of understanding between t e emp f fll d d 

1 
the window period defined Ip . 

• 1 the petition Is __ e __ nr_ng --- ----- -- . 
covered by a petition, !ID ess . Mvlded that If such memorBndnm has been In effect 
Section 61010 of these regulAt!ops, p . . . t ti f fillpg the petttinn• or (2) 

th hntl he no regtriction as _o _me n_ __ .. 1 r 
for three years or more,ere 

8 
rt!fl d ffectipg the described unit or 

t t• lerttnn re511Jt has been ce __ e_ a___ . 
whenever a represen A !OP e I t I cedjpgthe date nffillpg of the 
a 911bdjyjsiop therenfwithip the 12 moptbs immed QA)' pre . . . 
petition 

Sections 3501, 35011, 3509 and 3541 3(a), (e), Qi)'. Cll1 
. l ~d Cn) r-r011ernment Code Befflrence• Authority cited· Sect!op 3509(1) and 3541 3(g an ntj ' Government Code 

~-· 

-'· 

-,J..f 

.. .. 



.. · .. · Article 7 Petitt . on for Unit M ndlflcation. 

,,·:~~1i.~;;;;\.- ... ,.:~·,,a::.;" • . 
.. ,, ... · :·:Or both agreement ofthe partl - must file 

8 
___ es to modi"'• 

who wl b - - petition f: ___ ..,_ A unit 

regional office . 

(I) Th add to fh 

8 

pet!ttou fgr ·~· -m~• . -'"""''""d . --·· 
(7.) To ,:i • · - cl_assm ca ti - ~wide the exl . _nns or positton • 

. sting unit I _ s, 

(') . - _nto two or 

. Ji tho prmd I D of• null aure d tbl ' ompl ... ' ' SODS oftblrnctto mqdlflratJou mov 01 S section pgrtl r, 

•'• A DOIJ'lnal•o " -" . -• _.., pot!tloo ID - " 

of its unlt(s)• . _presentptlye me 
-Y file w1th the 

S to nhtor nnlt m' an pxrh1sl 
accord•uro wit al• BMrd cert!flratto odlftco«oo ID •CMnl ye"""''"""" •• 

To C more ft onsoHdpte two . . ppmprfate units• 
- or more fl - ----r 

Cb) . - o ts estahll sh 
An exclusjv ed units into 

ffi ______ J repr ---- Mft I 
Ott a pet!t&m ftj JSMtatiye, ao ,..· I ppmp- putt 

r 1m!t modltlcption· p oyer, or both Jolptl ma . 

. ' .. pmhDJ!lod b c ........... (1) a ..... are •• 

'2

' J ... _ or k> I r pnslt1nn(s' --~ To mAlc - __ ca_ r11Je from --~ are -~tech! --~II - ___ n PAI h us on In 
c ang . ---- __ 

-- es to cJadQ! 

(!) Th"""" dogt!! . . r rm,"""' the"""'" 
,...,.. ,..,,. d•f< catiM• or po.Wm •I 
not cnvered : to the estahllsb d which by virtue f "' r MMJIA 0 gg!t bP 

0 

chaoge I • nPlt· gr nfh- -d"IPB• uld 1 · » "=mat 

(3) Tn rP I or npdat~ th - so ve 8 di _e unit de 
po5ltlop• spnte as to unit I . · scrlpt!on • . ' ·-·-... ..,... . . ' 

"!l To delc1e clpsslficp ppmprlate to th tlons or positions . 
cnvered h e estahllshei;I nntt not s11bject to I uuJt r lc!Mll• or.... • ...... nJd ( ) aboye which 

CB n1le from Inc pot 11udon In the 

.. det1L · GP I• IDM !Ind · · · · ·· .. . · ·· · emlll:1lu•om of 

1 

. "JldlD• •• d • •• lb• "wlndo . . .. - ... - ·--- md ...... odlu ' naJ ID thcau• al -" pedod" of 8 j,;.;; · ··· · . . . . •• 
'"' ... 

1 

· _g __ at!ons In i;;: -- u! memo · ··· • " • J affiocled - JdlGP 6J010 -· nudmP ot 

ID tr · _ eWpdye --
ansfer cJass!fjcati representatives mp ops or positions fr )'jointly file with th 

or 

om one re e regtopal m presented estahll h a ce 8 petltfn ~ ____ s_ed up!t to -- D · - another . 

~ e· 
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(d) The pefltlon sha!l_:.~j; •fJl?Je.d .bf. _,rt.., .• ,tboriud agent of each petlfionlng patQ' agd 
include the following infnrmatjon• 

. . ---.--~~;1~}~~*.~f;~r.L.:.~:.·~jJt~~:.·_ . . · 
(1) The name~ qddtj,_,j@ffi:fflJfphqP.t.J!J_I_mher of the exchrslye represe'ntatlve(s) of the 

'!nlt(s) .ffected hJ.t.'if~fM?.t!tjQn; ._. _ >rfr 

.... · .. 
·-'·~·-=~·.;.;~..... . 

(2) The name, a·ddCess and telephone number Of the employer· and the name, id dress and 

telephone p11mher of the agent to be cnntactedi 

(3) A brjef descrjptlon and the tJtle(s) nffbe establlshed nnlt(s); 

(Al The apprnxjmgte number of employees in the esfahllsbed unftj 

(5) The approximate number of empl'Q'ees cover;ed by the petition; 

(fi.) The effecffve and explratiog dates ofthe·cnrrPnt memonnd11m Of 11nderr¢unding, If 

any, coverjgg ""'ployee" In the estahllshed untti 

(!)· -·f' descdpf1nn of the modlficgttnn(s) sought h)' the petition; 

(8) The name and address of any other gmployee ocganlzatlon known to have an interest In 

. rep_resentJng employees covered by the petlttoni 

(9) A st~tement n_f_the reasons for th~ modlflcaflnn(s) 

(e) If the petition requeSU the addition of c'lassiftcatlons or positions to an esbblished. unit, 

thf1.~Board may require proof of majndt)' support of persons emp191fd In the classlficatjons 
or posltjons to he ·added proof of support Is defined In Section 61020 of these reg11lgtlons 

(Q ·4 CDP)' of A petition ffled solely hi AD exclusjye teptesenfgtiye Or AD emplO)reC shall he 
conc11rrentl)' seryed op the other party, and on any additional Interested party proof of 

senrlce·p11rsuant to Section 32140 15 required prOnf of maJndty Support If rpq»lred, shall 

be flied only with the reglnnal·office 

Antbotitf cited• SeCttons 3509(a) and 3541 3<.e)·ppd (g), ry{)vernment Code Reference• 

Sectlnns 3501, 35~7·1, 350131 3502 51 35os, 3509 and 3541 3(a) Bud (r), Government Code 

.. .. 
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•·.r··.· 

Be•pnpse tg'petJf!On 

(a) IInless othrlse nnHOed hi the Board a 
.to a petition· filed solely by an eYcJnslye re ~.:::::~:Wested party may f!Je a response 
he filed with the regional office within 20 :a s fnllowln QD emplnJer Such response.9hftl! 
Service and proof of sendce of th Y g the dgte of sernce or the petttion 

e response pnrs11ant to Section 32140 are required 

(h) The response shall be In writing signed b en 

and contain the fn!JoWing lnfomtutf~n• Y 
autborjzed ag~~t of the responding P'rtf 

(1) The ngme addreH d t 1 h -r-7 ene,epone number of the pef'floner(s); 

(2) The ngme, uddress gnd te'Jephone npmher of th . -
telephone number nfth e respondent and the nume 

. e agent _to he contacted; . ' 
address and 

e QDeSCciptlon of the estgblhhed unit S the dpe pe OD regprding the 
gpproximgte m1mher of emplnJe I I (i, te(S) of rerognltton or certlficgt!on the 

_____ es _nyo_ypd _n the mntlfftrafl ' 

(3 ) 4 statement confirming or refntln I fi 'ti • Rf7. d ti . ____ g _n nrma_nn conta1nptf In th ffti 

guy other employee·orggnlzgt!on Im ,
0

n request und the ldent!cy of own to claim to represent affected employees; 

'.4) A concise statement setting forth th - I! . . . . -- ---- ---- __ e reasons roe support f f 
mndltlcgtion proposed by the pet!tinner(s) . o or oppos ff on to the unit 

Authndty cited• Sections 3509(a) and )541 3 P apd ... 
Sections 3501 3507 1 3501 3 3507 5 (j (g), Government Code Reference· 

, 1• -1 I . I 35081 3509 and 3541 3(a) pnd (e) r. ,;oyernment Code 



.'':~·. 

61470 Bqerd Detnmlpptjgp BeaerdipfJ prgqf pf Support. 

(a) If proof of majorlf:f s11pport bas been filed, the emphlfer sh All, within 20 dap. of the 
date the peUtion Was filed, file with thf regional office an g~pbabeffcal _list, lncJ11d1ng Joh 

titles or rlassificgtlons, of all employees proposed to be added to the unit es oft.be last date 

Qftbe payroll pmod Immediately preceding the.date the petltl~n was Oled with PERB • 
qnless otherwise directed by the Board · · ' 

. . 

Q>) The.Board mgy allow up to JO days to perfect the proof of support 

(r) Upon completion of the review of the proof of support, the Board gba!! Info~ _the_ 
parties in Welting nffbe deferniinatlon as to sufficiency of the pcoofofsup~nrt 

AntborlQr cited• Sectjnns 3509(a) and 3541 J(g) '"d (g), Gnyernment Code Reference• 

Sectjons 3507, 15011, 3502 3, 35015,_3508, 3509 and 3541 3(a) and (g}, r...overnment Code 

... 



61480 Pispgsltjgp pf Peflffnps ~' ~ .:.:.:._:i.{.~;.:~ '• 

(a) llpnn receipt.of A petition for nDlt modlficatfon, the BOgrd sh811 lnyestigute and, where .... ··~. 

apprn_priate, rondnct a hearing and/or a repr"e5eptaUon dectton, or take s11ch other actjOri:f!_'.,. 

as "deemed neressacy In order to decide the quesffnns tal5ed by the petitlqn and to eD;u1TI; ,· ... 
(1111 compliance with the proyjsipns of the law . . 

Qi) The Board sbaIJ dismiss a petition lflt is found to be Improperly or not fjmely filed
1 
or 

If proof pf snppnrt gnhmltted falls short of the req1jlred maJnriQ' support. or If a 

representation eJerUnn resnlt bas been certified within the 12 months Immediately 

preceding the date of filing of the petition which coven guy employees proposed to he 
added fa the gnif · 

(r)
1 

Board Order ofllntt Modification 

(1) The Board shall l9511e an order of upit modification whenever the dlspnsjtlon of 8 
petlflon ·flied under this ArUrle rps11Jts jn the modlfirptfon of a nnit 

(2) The· order shall not be considered to be ·a -new rertfflcafton for the pncpnse of 

computing time limits pnrs11ant to Serfton 61200 

A11thndty cited• Sections 3509(a) and 3541 3t:e) and '-&)1 Government Code Reference· 
Sectlo.ns 35Q7, 3507 1 1 3507 3, 3507 51 35081 3509 nod· 3541 3(a) and (e)1 Cw0yemment Code 

.. 
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.~-· 

···. 

Article 8 C'JCJI Shop . • sfon of Ag Besr1.s ~·· I. ~_,PMVision· .. ~.:·,~_.._ . men!'9f~:....:..-AgreL-:- . .-:: ... 

. I BD es prov s ,. (a) A group of ~';J!';:~:sn~ shop agreement or . . 

..... , . on Afrm-m..,dn - . afiv<o!tbegr_ p . Sod!on 35112 5(11) thoriOO "'"""""' . . 
- d by an an___ . 

ffflon sboll be ~pe I ....;,.... • don beholf Af I (bl The pc d thefoUmdag D t to be mgtacte ••d lh•ll Inda ' - her Af thoogu . 
-- tele bone nnm__ . address and P 

(!) n ... m. .r .......... , eraud th• ..... P
etltioning group her of the employ 

- I bone mrm __ 
• •d•res11ud tup he, .... ...,, !2\ The num_, er of the agent to -

gddress and 

It rl nmh __ --- I h "nnitj telephone n f the esfabJs e 
and t

he tlt!e o_ -- tatfye of the d 
tt o ___ --- · -pr.,,. ntocte ; 

(

3) A brief d•S<rl!LIL Af !b• excJnHJV• f !.eogent '" be CD 
-- bone ggmber ggmber o_ 

' d) The DB ' d the name, 8 h d nnitj b 

d unit an_ the estahlis_e_ -estuhl!s e "" lovers in --- ---

me address and te!ep ddress ond telephone 

her nfemp_ ,,. 
.. mate nnm orandnm 

P
mx!___ t mem ___ _ 

,

5) The ap . ftbp c
11

rren --- · · · dgtes n ___ _ 

. '•od oxp!rattoo ""•d !b• 
Ip) The e«ecfl: 1...,. lo the nolt ·. g!tdodu avotetort - th• 

ooyerlno"--P .., 10 then "'"""'""-
an;y, t 30 pl'l'teot of the '°'!':;. the aoton•• 'f'.:.. .. 611120(b), (r.), 

h t gt leas_ -- h 11 he file_ I ments n __ _ 

I if f derstand ng. 'LDD 

(,c) Proof Lg 0 rnyision s a to the reqn re I ting agency sh pp rt shall copfnrm 
All CAfnppn ri ...... '""' - ..... ' P(d)(3), (r.) ud CO -Af,, 1-10 P . 

exclpdjng the p 

fthr -·· 'JI •re ,,...lrr4 Ref•mcc· (d) Service o;~, to Sectlnp 321!!_ - ' ) r..oyernment Code -
11ervlce pnrsn__ 3C ) und (n_, -

- 0( ) and 3541 ~ mcnt O,de 

and proof of 

3502 5 I I Sections __ _ 350 a ) Gnvern - lted• Section d 3541 3Cr 1 Anthor!cy r. (d) 3507 3509 an 
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containing the paPmes : ag~ncy shall fi!e'wttWt.jJ1he loniff &nd an agency shop agreement 
described In the etitJ nd J_Ob titles or ¢1jiqlfif,tlon! oft!fo ce QB "'phghetlcgl list 

o s1!pport . - ,~eoard maf gllow 

(c) Upon ,. 1 ti · • ___ gmp e on gftbe reyi . 
parties In wr!tJn f ew of tbe prgof gfsn rt of s11pport g o the determfngtfon gs to snfficle:pnn: /!'/ Board shg!J ·tnform tbe . q . k thereof regarding the proof 

.411tborl~ •t t1 - . rn e ' Section 3509, 
Sections 3502 5Cd) 3507 JI) and 3541 3(g) and (n) G I I 3509 and 3541 3(c) n oyernment Code . ..royernment Code 

BPrerence· 

.. 
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(a) provided tbe rf:~rtSstn_9.Pet1uOn Is tlmelf and pmpei:JJ flied pnrsnant to ibis Article 2 1 

and the proof s11b-JJijtff•d:j·jt'5PppoCfO( the petition Is detennlned to he adequate· punpant 

to SrctlnD "61'60Q.~_:!~iffifilSil9D e1ed1:~n''8mOng the empl!Qlefs In t~e established untt shall be 
r·andncted 11nd_r:_r;f:!mced11res establjsh_ed by the Board and In accordance with e)ertlon 

procedures described In these [egnlqtions 
. . ., 

(h) The agency shop agi=eement or proyjslnn sbgll be rescinded·if a··_maJnrlt)' Ottb~· 
empl01ees in the negotiating unit covered by tl,e p·rMrtsinn_,;nte in 17escln"d ·~be'a·fveement 

.4.11tboritJ cited· Section 3509(a) gnd 3541 3(g) and (n), Cw0vernment Code Reference· 
Sections 3502 5(d), 3507, 3509 and 3541 3(r)1 rw0yemment Co~e~ . 

.. 

291. 

.. 



Barto p · • 
-- -- _

1 5msslgp 

·.' ;;,: .. :/The·Rn _, . . . 
· ··::·~:'.: ...... :::;; .:::~arnshgll dlsm • · ··-·,•·"c•···•,provi I · ·· ·· ··• -·--!SS ggv P"tltl ···~·· ..... :.:~· .. -..~son· tftbe reSJ1lt f ...on to rescind th . .... · , ·;·: Ip th .... ......... ___ .. _s n _ g pr-I -·-- __ e exlsffn " "· ' . >' same "Dli>W•or resdMIDD derHog 8(MCl"bnP o e . un d•-nd' - 6 ed dntln th nconMD>lng th gr emeut •t . '"' . •. e teem ofthrnme m eogr.,..ent 01' provlst . I . - _emocandum of .--·'" 

Antbnr!ty cited• S . . ~ • --- _ect!on 3i;oo' ecttons 1502 SCd), 3501,•vioci~n~n:s!~41c!>(gb gnd (n), C..overnment Cod 

296 



AUG-30-02 FRI 03: 54 PM DEPT UI' ~ JNANL:J:. 
\lo-.l 'I' t:J .. 

,~,_~'\. . 

Ill ll 
Q II/ 
Jf OEPAFlTMENT OF' GRAY 01 e ~.,..,,~,..Fl N~N C E-----9-,-::=,.-.... ~ST""."R"'"E-~-:•~s ... -= ....... ~,..-:s'."'.'",.::D:-=CA:-=•-:9::'.e'=e':".1 ... ;:_.:;::3?:;;::1le • """:".cu:ir.c .... ir.011 

EXHIBITB 

" 

August30,20Q2 

Ms. Paula Higashi 
Executlve Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

.RECEIVED 
AUG 3 0 2002 

COMMISSION ON 
STATE MANO.ATES 

As requested In your letter of August 2, 2002, the Department of Finance has reviewed the test' 
claim submitted by the City of Sacramento and the County of Sacramento (c.lalmant) asking the 
<;:ommlsslon to determine-whether specified costs incurred under Chapter No. 901, statu~es 
of 2000, (SB 739, Soils) are reimbursable state mandated costs (Claim No. CSM-01-TC-30 
"Local Government Employm,ent Relations'?. · 

Commencing with page 6 of the test claim, the daimant has identified various _duties, which it 
asserts are reimbur~able state mandates. Article Xlll B. Section 6 ofth~ California Constltl_Jtion 
states -that a reimpursable mandate occurs If a new program or a higher level of service on local 
govemment exists. Pursuant to Government Code Section 17556(e), if the statute provides for 
offsetting savings to local agencies and results.in no'net·costs to toe agencies, the Oer'nmlss!or:i 
on State Mandates shall not find those costs to be mandated by the State. As a result of these 
provisions, Finance concludes that there are- not any state reimbursable costs resulting from 
Chapter 901. 

This test claim legislation does not create a new program or a higher-level of service since the 
duties Qf the local ag_ency employer representatives as· stated In Chapter 901 are •substantially 
similar to the duties and responsibilities required Linder existing collective bargainiRg 
er:iforcement proced_ures and therefore the costs incul'l'.'ed by the local agency employer 
representativ_es In performing those duties and responsibilities under this chapter are not 
reimbursable as state-mandated costs." Duties that the agencies already perform under the ' 
existing·process include responding to unfair labor practice charges, ~mplllng payroll and 
personnel .records, qnd participating in meetings and neg~tiations with unions. 

Many of the duties listed in.this test claim are discretionary and therefore do nofqualify as· · 
reimbursable state-mandated costs. For example the chapter does not require employe'rs to 
create and provide training_ on the Public Employment Relatfons Board's (PERB) rules and · 
-regulations, process agency shop petitions, participate in PERB's rulemaking process, or appeal 
PERB decisions. 

Chapter 901 provides for offsetting savings to.local agencies since this chapter'would shift local 
employers from' a process where they rely on ihe court system to litigate unfair labor pfacti'ce . 
charg~s to a process where they would rely on PERB for those types of decisions. The co.~s 
that the employers would Incur through the process with PERB would have been lncurred if the 
unfair labor practice 'claims were still being litigated In the court system. To the extent th~t 

-. 
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. . 
PERB settles clalms before they ever reach a courtroom, the provisions within this chapt~r A. 

·would result in savings to the public agencies. W' 
As required by the Commission's regulati.ons, .we are induding a "Proof of Sl!rVlce' indibatik~~ff'i~,,:.,,,:.';.·:-;;: : · · · 
that the p~rties i~clude~ on the malling Ii.st w~ich accompanied your Ai.J~ust 30, 2002, l~t~~'-~.~v.~ · . · .; , ''· ,_ 
been provided with copies of this letter via either United States Mall or, in the case of. other:state··.·· · :':':>·:r-
agencles, lnteragency Mall Service. . . :·.o'':':~'l:.ifW'"'\: "~~\:'~' - ·. 

' - ::.:-::ii2:.ft(}.~}'.;~~h:·>· . . -·'··· 
· lf you have any questions regarding this letter, please contact Tom Lutzenberger, Principal ·. 
Program Budget Analyst, or Keith Gmeinder, state mandates claims coordinator for the 
Department of Finance, at (916) 445-8913. · 

Sincerely, 

.Ca/.JW., FwltL 
s. Calvin Smith 
Program Budget Manager 

Attachments 

• 

.. 
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Attachment A 

DECLARATION OF 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-30 

I I¥¥ 

- 3 -

. - ~. /, 

1. I am currently employed by the State of California, Department of Finance (Flnanee),, ain'. · 
familiar with the duties of Flnance, and am authorized to· make thls declaration on be.half' 

2. 

of Finance. · 

We concur that the Chapter No. 901, StatU1,es of 2000, (Solis) sections relevant to this 
claim .are accurately quoted in the test claim submitted by claimants and, therefore, we 
do not restate them in this declaration. · · 

3. . Attachment B is a true copy of Finance's analysis of .the June 6. 2000 version of SB 739 
which .wa)> subsequently amended pr.ior to enactment as Chapter- No. 901, Statutes of. 
2000, (Solis). ·. · · . · 

. ' 

I certify under penlilty of perjury that the facts set forth in the foregoing are trUe and correct of · 
my own knowledge except as to the matters therein stated as Information or belief and, as to 
those matters. I belleve them to be true. · 

at Sacramento CA Tom Lutzenberger 

'• 

.' ' 
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PROOF OF SERVICE 

Test Claim Name: . Local Government Employment Relations 
Test Claim Number: CSM-01-TC-30 

. :_ 

I, the underslgn~d, ·declare as follows: . . . 
I am employed In the County of Sacramento, State of California, l am 1 B years of age or older 
and. r:i~t a party to the within entitled cause; my business address is 915 L Street, B .Floor, 
Sacramento, CA 9581.4. · 

On August 30, 2002, I served the attached recommendation of the Department of Finance ·in 
said cause; by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: (1)·to claimants and non-state agencies enclosed in a seaied envelope with post~ge · 
thereon fully prepaid in the United States Mail at Sacramento, Callfomla; and (2) fo state 
agencies in the normal plckup,location 'at 915 L Street, 8th Floor, for lnteragency.Mall Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth StJ:eet, Suite 300 
Sacramento, CA 9!)814 
Facsimile No. 445-0278 

8·29 
· Legislative Analyst's Office 
Atten11on Marianne O'Malley 
925 L Street, ·Suite 1000 . 
s·acramento, CA 95814 

Ms. Harmeet Barkschat 
Mandate Resource Services 
5325 Elkhorn Blvd. #307 
. Sacramento, CA ·95942 

Executive Director . 
Public Employment Relations Board 
1031 18111 Street 
Sacramento, CA.95614 

Mr. Leonard K~e. Esq., 
County· of Los Angeles · 

. Audltor-Controller~s Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

, I 

B-8 
State Controller's Office 
Division of Accounting & Reporting 
Attention: Michael Havey 
3301 c Street, Suite 500 
Sacramento, CA 95616 

Ms. Pam Stone, Legal'Counsel 
MAXIM US . 
4320 Aubum Blvd., Suite 2000 
Sacrame,nto, CA 95841 

C-50 
Director 
Department of industrial Relations 

. 770 L street 
Sacramento, CA 95814 

Mr. David Wellhouse . 
David Wellhouse & Associates, Inc. 
9175 Kiefer Blvd,', Suite 121 
Sacramento, CA 95626 . 

Mr. Steve Keil 
Callfomia State Association of Counties 
·1100 K Street, Suite 101 · 
Sacramenfo, CA 9581.4 

. 302 
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Ms. P~tty Masuda, City Manager 
City of Sacramento_ 
980 Ninth Street, 10th Floor 
Sacramento, CA 95814 

Mr. Andy Nichols, Senior Manage_r 
Centration, lnc. · 
12150 Tributary Point Driv.e, Suite_ 1'40 
Gold River, CA95570 

Terry. Schutten, County Executive 
-County of Sacramento -
700 H Str.eet, Room 7650 
Sacrami:into, ~A 95814 

Mr. Steve Smith, CEO 
Mandated Cost Systems, Inc. 
11130 Sun Center Drive, Suite -100 
Rar:icho Cordova, CA 95670 

Mr.Allan Burdick 
MAXIM US 
4320 Auburn Btvd., Suite 2000 
Sacramento, CA,956-41 

Mr. Paul Minney - _ .. -
Spector, Middleto_n, Young, & Minney;LLP 
7 Par\< Center Drive ... , .. • 
Sacramento, cA;Q?~?§~'':'.f,;":·:, <> , 

Ms. Sandy Reyr,i'~j~~~~E~~jdeh~:-:0-"
Reynolds Consl.lit!tlg'!§rpup, Inc!~•'.!?~, 
PO Box 987 •-•;'.'--':<'i;:<:"c':'·· - -·- -·•· 
Sun City, CA.~2586 . 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 36111 Street · -- - · 
Sacramento, CA 95816 

Ms. Catherine Smith 
California Special District Association 
i21s K Street, Suite 930. 
Sacramento, CA 95814 

I.declare under penalty of perjury under the laws of the State of California that the foregoing is 

California. · · , _.,,4--
· true and cor.rec:t, and that.this declaration was executed on August 30, 2£;02, acramento, 

·-pfa,-;4 _; . .itA--t...--
Ma~ Lator_?{ 

'o 
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· AMJ:NDl\.fENT DATE: 1une 61 2000 
posmoN: Oppose 
SPONSOR: Service Employees h:ltemational Union 

(SEit)) 

BILL SUMMARY 

FAX NU. ~lti::li: /Ui:i:b r. uo 
I' IVVI' v· • -

Bll.l.. NUMBE!t: SB 739 
· .. A Ul'BOR: it Solis, et al 

RELATED Bn.LS: ·sB 402 ·. 

This bill would exparui-the jurisdiction ofJ!1~ ~kljc Employment Relations Board to include resoiviQg. 
disputes and ~orcing the statutory dutie(,ana··rlghts of employers and employees of loc;al public· 
~eni::ies, except that these provisiODS wQuld not apply to peace officers or the City or Co)llltY of Los . 
Angeles. This bill also would allow for the establisbment of an agency shop fee agreement without a 
negotiated agreement with the public employer under specified C9Jlditions. 

EJSCAL SUMMARY 

This bill would· result in a State-reimbursable tQaDdate by requiring local unfa,ir .labor practices. 'to be 
sµbmined to the Public Employment Relations ·Board (PERS) for resolution:" ne reimbUnable cost:s .
would include ~ff time to prepare for and participate in the P:ERB be,arings and the reimbmsement of 

. attomeys' fees. These costS are likely to be big:ber than the $32. 7 million cost of the State-i:eilnbursahle .. 
mandate· for school collective bargaining, as tliere are more local agimcies (more than ·S,000) than ther~ · 
are schools (apJ)roxinla1ely l,200), and local collective bargaining agreements are less uniform tb8Il the" .. 
colle~ve b8;I'gainl.ng agreements of schools. 

• 

The PERB es~ates ~at the expansion of its jurisdiction, as proposed in this bill, would r~t in . ) 
increased costs of Sl.5 million annually. . . · . · __ ': 

The Department of Industrial Relations (DIR) indicates this bill would result in a. significant c~st · . 
increase to .conduct the elections for the establishment of agency shop fee agreements. . 

-CO~NIS 

The Department of Finance is opposed to· this bill for the following reasons: . 
• This .bill ·would result in a significant increase in com to the State d'\le to the State-reimbursa~~e· 

mandate and additional workload requirementS associated with thiS bill. 
.• This bill "Would.remove dispute resolution from local control. 

Analyst/Principal Date Program Bud$et Manager · Date 
{0~33)'~. Wi~kening . . · Robert J. St]:alght '7 . · . . . 
-~",,,(~ A:~ '? i'-IJ/e:t1 . -~~ ~~ >-<' _7/J/&._G .. . 

Depa.nm~nt Deputy Direct6'r Orisinal signed by . Date . JUL - 3 2ilOQ" ... · .. . 

. · 1 

Robert p, Miyashiro · · · e· 
G • otr. By·. Date: Position 'Noted. __ _ 

Qvemor s· ,.,ice: /I ,,,. /fl\ .. . Position Approved._'x.,.__ 
1· ? U U os1tion Disa oved" 

BIT I. ANAi vs rs· 
ADMSERV:SB739·94SO.doc '7/3JOU s':41 PM . . . 

AUG-30-2002 16: 45 . . 
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&' V&. A•lll .... • ?rt' ·• Bll.L ANALYSlSllhNKULL.t.p l:U.LL iu;.ru~1-S'-\:J1,.1u,ur..u1 

AUTHOR · AMENDMENT DATE BILL~ER 

e. 
" J 

~ . ' . 

H. Solis. et al. June6, 2000 SB.'739 

ANALYSIS 
,:•.:,, 

J:~~z~;~· ~~Ji&'.lt~~~~~~·;; ~~-=.:.-; i--~ ~ >:-:~ .~~'· ·. 
A. · ProgrammaricAnalys1s, .. · 

. The Meyers-Mlli~fA¥gWi~i}gk~lishes·principles which public agencies are required tc:i follow 
in their rules ·and'teglllatioDS for administeriDg employer-employee relatiom. ~ pu~lic ageritj~·' · 
are obligated fo meet and to eo:nfer in goad faith regarding wages, hours, and othei temis an4 ' 
conditj.ons of employment with representatives of recognized employee organizations. Under· .. 
current law, the. dlity to batgain requires the public agency to refrain .from making umla~era1 
~ges in employees' wages and working conditions until the employer and employee association· . 
have bargained to impasse; this duty continues in dfect after the ~on of~ emplo'yer~ · 
employee a&;reement. Current law also designates the DIR. as the 'agency which resolves any local · 
disputes regarding the designation of an exclusive represeorative. · · 

Under current law, local collective bargaining agreements establish dispute resolution practices. If 
either. parry is UnsatisDed with the OUtCOme of this dispute resolution process, the issue Can be · 

~,. · .appealed, to the judicial syStem. This bill would, subject to the approprlaiion of funds.in the ~udget · 
Act, require any complaint regarding a violation 'of ~e rules and regulatioDS of a public agency to .. 
be submined to 'the PERB for resolution as an UDfair labor practice. This provision would no~ · 
apply· to peace officers or the City or County of Los Angeles. · · 

Under current iaw, a public agency and a recognized public employee organization· may require 
et!lployees, as a condition of continued employment, to either join the recog11lzed employ~· . · 

.. :, organization or pay a specified fee. Such an arrangement is tenned an "agency shop" ~emeni . 
This bill also would allow the establishment of an agency shop aII'8llgem~t without a negot,iated . 

' agreemerit upon a signed petition by 30 percent of the employees .in the. applicable' bargaining' ~t; 
and the approv~ of a ~ajority of employees casting a ballot in a secret ~allo~ eleCrion. TJ:iis b~ · · · 
would require the DIR to conduct this election in the event that the employee,.orgamzatioh and ?he · · · 
employer fail ·10 agree on a neutral entity to conduct the election. · A.n election could ·not be heid 
more than once per year. This bill would require .agency fee obligations to continue as long as .thi: 
employee .organfaation is the recognized bargaining representative, even if the agreement beiween 
the employer and me employee organization ~"Pires. 

B. . Fiscal A,nalysis 

. This bill would result in a State-reimbursable mandate by requiring local'unfair labor practi~s to 
be· submitted to the PERB for resolution. ·The reimbursable .costs' would include staff timC to. 
prepare for .and participate i,n the PERB hearings and the reimbursement of attorneis '. fees. Th$e 

. costs are likely to be higher than the S3:Z.7 million cost o~ the State-reimbursable mandate for 
sr::h6ol collective bargaining, as ~ere are more local agencies (more .than 5,000). than there; ·ar~. 
schools (approitimately 1,200), and. local collective bargaining agreements are less uniform than · 
the collective bargainins agTeem~ts ofsc:'hnoli;. · 

The PERB estimates that the expansion of its jurisdiction, as proposed in this" bill. wou'ld r~s~Ii .in. 
increased c'oru of $1.5 million annually. · · 

· .. 
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e -e ••• .,,,, ... -.., 

AUTHOR · AM£NDMENTDATE BILL NUMBER . . ' 

H>Solir; et al. June 6, 200(} SB.739 .. 

The. DIR indicates ~ bill would result in a ~gnfficant cost in~ to condu~ the el~~ for · .•.. 
· the e.mblishment. of agency shop fee agreements. · 

•:;~~i'~ ~::~.~·ii~·'.·r~- ' .'" :i~::: .. ~,(,·~~P.· , ' I 

o •• •: •• ,;:t'• N;.:::~~-:( .·, • • •' 

Code1Depa.nmen1 
Agency or ·Revenue 
TY!?! 
8320/Employ R.el 
8350/Dlll' 
8885/Comm St Mndt· 

AUG-30-2002 16:46 

SO (Fiscal Impaet by Flscal Year) 
LA (Dollm in Thousands) 
CO PROP Fund 
RV 98' FC 2000-2001 .pc 2001-2002 FC' 1002-2003 COde . 
SO · No C S1SO C Sl,500 C Sl,500 . 0001 
SO No -----See Fiscal .Analysis--....---· 0001' 
SO . No See Fiscal Analysis . 0001, 
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Seoate Bill No. '13!1 

CHAmR.901 

All ar:t to amend Se=iDllS 3500, 3501, 3502.5, and 3508.5 ot IO 
amend. remimber, m1 d add Section. 3 509 or, to anend mid renumber 
Section 3510 o!,·to ,add Seciion 3511 '°•and to nipeal and add Soc\ion · 
3507 .I of';·the Oovmuncut Code, relating m public cmplD)'DICllt. 

l"'WTOVed ~ G~ kplmlbc:r 2B. 2000. Fllrd 
w.ilb.Sct:mm)o al'S- Scptmbcr lt, lODO.] 

. . LEGISLATIVE COUNSEL'S J>IQ!.ST 
SB 73!1, ·Solis. Local public employees: agency shop urangement 

and the Pil.blic: Employment Relatiom; Board. · . 
(I) Under 1M Mcyers-Mllias-Brown Act, 811 ageaey shop 

agr~t · may be ncgOlia!ed between a public ageiicy and a 
recogniztd public: employee organization. . · 

This bill wrmld addhionally aUlhorize an agency shap ammgemCIU 
witho1lt a negoda.ted agreeMent upon a signed petition by 30% or the 

. employees in the applicable bargaining unit requesting an agency 
shop agreement and majority approval of' die e=ployeea vOdng in a · 
.sc:rct ballot cl=ction on the issue. Tho bill wo'Clld pravlde that me 
petition may be filed only after good faith negodalions, not to sc:eed 
30 days, have t.akcn place between lbe pardes In an eff'on m reach 
111 agre.ement,' The. bill would require the Dlvisloll af. 'Conciliation of 
the Depattment of lnduS!rial Jlclatlcn& to conduct an election Iba! 
may not be held more ~Uy than once a. year, if tbe par!ivs 
cannot agree ·within a prescribed lime period on th11 selection or a 
neutral person or entity co conduot the election. . 

(2) Existing law . eStablishes the Public Employment JI.elations 
Board in Slate' goyemmcnl · a.s· a means of· resolvlllg dlspuies md 
enforcing the stamtoey duties and riglns or employers ancj employ=s 
under the · . Educational En!ployme:nt ;Relations Act. !he ~gher 
!ducatlon Employer0 .Employec JlelatiOll.I Aai, an4 die lWph C. Dills · 
A.ct. . . 

·This bill would expand the jurisdiction af the l'ublio Employmeiit 
JI.elation& Board to include resolving disJiutes ·and ~forcing the 
staMotY du1ies and righ11 of employers and employees under the 
M:eycn.Mmas-Brown Acr ·and wrmld spccificatlY Include resolving 
cli6pulC6 allcghig violation of rules and n:gu11tiOJ1S adopted. by a 
public agoncy, other than lhe COUii!)' of Los Angeles mid· the Cl!)' ot 
Los .Angeles. pursuant to the Meyers-Miii.as-Brown Act that are 
consf$teJlt with the act concerning unit dclonnlnatlOll$.
reprcsentatio11s; recognition, and el=clions. Tho bill wrmld provide 
lhat lm.s:>lemenwlon 11f thla p1t1vision is .subjea to !her app!Cpriation 
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· of fund}; for this purpose ill the mmual Budget Mr. 8114 tba1: 1he 
provisiori becomes opeftlive on July 1, 2001. . 

(3) Exisdng law provides !hat in the absenu. of looal pcedmes 
for . resolvjng disputes on lhe. approp~en of a unit of 
represenmtion, upon the ~est of Bil)' of the · paniet, lbe dlspu~ is 
IO be submltted to the Division of Conclliarimi or tbe. Dcpanment of 
Industrial Relationa. 

This bill would require any dispute under rules adoi>te4 1'ly a publlo 
agency on !be appropriaicness or a - excludve or majmiry 
~tiD!l. B!ld e1~on proecdu:es, upon request of a party, to 
be Sllbmittcd 10 mer board for l'eJO\mlon. The board would make Us 
determinations based on !be rules ·adopted by tbe public agency. . 

( 4) The act specifies that nothiilg in i11 provisiOM affccis tho rights 
of a public empl~ to ailthorlze a dues deduction from his or her · 
Balmy ar W8iG puml8llt IO specified provlsians of law. . 

This 'bill would addidonally mvilre a. pUblic ~ to deduct 
tbe payment of dues or mviocf fees to a recognbed employee 
o:ganiiation as yequired by an agency . shop lmngemcnr. bewleen 
ibc recognized employee organimion and the public employer. It 
would also provide that .agenc:;y fee obligations shall COJ1tiiiuti in dl'eGt 
aa Jong as the empleyee organb:adon ii !hi rccognbzd bargaining 
represenmtl ve, notwilhsundlng tbe ~in.tioli or any agreement 
between the publie employer and the reeognlzed employee 
organization. 

(5) 'The provisions of this bill would not apply to any rcoog:nizcd 
cmp loyee org;mlzarlcm repmaitlng pcau officers, · as ddined in a 
specified provision of existing law. 

The peDple.ofrhi Stare of California do entlCf asfo/Jows: 

SECTION 1. Section 3500 of the Oovemment Code Is amended 
to read: . 

3500. . (a)· lt is the pmpose of this chapter to promate full 
eoriimunieaticin between publie employers and their employees by 
pro'idiug ·. a rcason&ble method of n:So!ving dlspuiea regarding 
wages, hours, and· other tcnna and eondlrions . of . employment 
bcrtwct:n public· employers and public employee organizations. It is 

· also i:he pwpose of this cbapier to promo1e the imFOVcmon1 of 
pman11el management _an,d cmploy=r-employee relatiolia within w 

.. vario\IS public agencies· in . the State of Califorula by providing a 
uniform basis . for ieccignizing me right of public· employees to join 
organizations· of their own choice . l!lld be rcprcsenred by those 
organiza.tions irl their employmmt rcolatl0111hips· wldi . public 
agenr::les. N9thing conlalned bemn shall bo deemed to _supmede the 
provisions of existing Stale law and tbs i;hartct&, ordinances, and rules 
or local public ageJtcies th.at esmblisb and regulate a merit or · oivll 
service system or which provide for 01her me:l'hods or adminls!ering 

81 

' . 

.. 

r 

-.. ..... · 

I:•,•.' 

r, J.U 

: ~ . . . . . .. . 
,:, 
··::· 

' .. i 

.•. 



•• 
·. 

e . . ' 

r nr. ,,v. o 'uwc. 1 u'"'"'"' -

-3- . Ch. 901 

employer-empiayee relations nor . ls It imended thm 'mis dJaplel' be · 
pindlng upou those pllblic agencies lbal provido ptooedures ror ~ ... 
adminisuation or employer-employee relatiOllS ia. accordance with 
the pTOVisicms · or this chaprc:. Thls chapter is iniended, iDsread, io ... , .. 
~ mcri~ ·cMI scrvl;o and ·oth;r mcrhods of 11dminimmug ·.·>.:;··:.:, .. ,. 
cmploylr-cmployee TClatiDllS · lhrough the esia1>Jjshnim1 of lllliform ... /::·::3: ~;, 
1111d cirderly methocls. of COl1llllllllicaon betw=n mqil~ end the/;:-:<f:.o:o .... 
pUbllc agencies 'bY, wbieb lhcy arumploycd.· . . " · · ··· .· ·.·· 

(b) 'Ihc Legislamre finds and deo1ues that the clutles . and 
responsibililica or local . agency employer ~lives 1Ulder .· this 
chapter me substant!ally similar t0 the duties m4 n:spomlbllldes 
requir:d Ulldcr existing collectlv11 · bargaining enfm=mem 
proc:ed.wes and lherefora the . c.osts incmm:1 ·by Iha local agency 
eniplo)'er · represeiltativtis in · perfonning those ·· d1l1ie8 · and 
responsibilities µndc:r this chaptl:r m. uoi rdml:nmablc: 8s 
.smle-lrUlhdaied c:osts. . . 

SEC. 2. Section 3501 ·of the· Oo'vernmezn Code is amended to 
read: 

350 I. . A3 used ill this i:.hapier: 
(a) "Employee organization" means ai:iy orpnizali'on which 

includes cmplo~ of a publio ageney and which bas as OllC of l!S 
~lll'Y .PUIJ'OSCS ~resenting lt1o&e emplo~ Ill their relations 
.wilh th&\ public agency. . · · 

(b) ."Recognized emplaycc organization" means an employee 
. · organiz.ation' which has been formally aclcnowlcdged hy tM public 

agtiney ·as an employee organizati011 that repnmmis employees Of the: 
public agency. · 

(c) Except . as ~tberwise provided in this subdivbion, "public 
agency" ineUIS rNery gowmmmtal subdiviaiou, eveiy clinicr, 
eveiy public and quasl-p,ublic corporation, every ~ljc agency and 
public ·service COJ]>cratiou . Biili every to'lllJI, dty, cotmty, . ciity . and 
cc1111iy a11d immic:ipal cmpcnticin, whether incarpoiated or not and 
whether ~ or ~O!. ·AB used. in this ~ ''publio ag=cY"· 

: docs not me:an ~ school discrict or a c:oimty boud of education or a 
county rip:rlnti:ndcnt of scnools or a perso110el · commission In ·a 
s.ch11ol disuia1, having a merit C}'Slelll u provided' ·in Oi•.Pter S 

. · (commimcing wi!h Section 45100) of Pan 25 and Chapter 4 
. (c:ommencing ·with Secii011 88000) of Part St or r:be 'Ed\lcation Code 

or me State cf OilifDn'lia. . 
(d) uPubllc employee" means any person employed bY any, public . 

agency, inc!Uding employees or lhc f1te dep.u111u21a and fire 
servlce6 of co\lnties, i:itii::s, cities and coumies, ClistriCIS, and other 
political su.bdi\fblons of the state, cx.cepting !hose persons . elected by 
popular voie or 11pp0inted to office by tbc Gcivemor ofthia state. 

(e) "Medlatio11" means cfi'crt by an Unpania1 third party to asr.ist 
. ln n:conciling a dispute reguding wages, hours ll!ld other teTID$ and 
oondidons . or BmplCl)'mCl'll berween representatives or 1he. publio 
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agency and 1he recogni:zcd employee organization . or recognized 
·employee . organizatiOllS ·through biterpn:tatloii. · susgestlon and 

ad~~'BoCd" muns the Public Empt · Woris · !Oard 
cstablishcdplll!llmltloSectiD113S41. oymmt ... , . .- ·: .. ; "'--

S!C. 3. Sectloo "3502..5. of w Govemn.i!ft.ll .. :.'~ is ~ tD 
read: . . .•. '..':. . 

3502.S. · (t.) Notwithstanding Section 3502 ·or. 3502.6, or mi}- Other 
provisiim of this l!bllptcr, or any other Jaw. JULe, or rogulmian, an 
agaicy shop agreemeat may be 11egotlated . 'belwellll a p\tbllc apncy 
and a recognized public employee orpnlzallou, which bas' been 
r=ognized as 'lhc ~Nsivc or majmlty bugainiiig agent pmnant tD 
maonablc Nlca imd regulations, ardinmmes, . 111d C111Ct111C11ts. bi 

· accordance :with this cbaJn'er. Aa used iD this chaprer. "apnoy shop" 
ml:BllS an ~ngemmt !hat ~ m employee. aa. a condition of 
continued . employment, either IO join w recognized employee 

· organization,· or to pay the ~tion a sctVice fee In . an amD1D1t 
nol tD exceed . the standard. imtiation fee, periodic dues, and gener8J 
usoumcnts of the organization. 

(b) In addlaon. t0 the procedure presc:ribed In suhdlvlslon (a). . Bii 

agenoy shop arrangement bcr.vecn 'lhc public:: agency and · a 
TtCOgnlzc4 employee cnpai.ziilion 1hal has been rei:iognlzcd as the 
excluaive or majority ba1galning ase111 sjWI be plac::ed In effect, 
wlthoUt a ricgotialed agreom=nt, upon (l) a signed petition of 30 

. P==!ll of lhc cmployccs . ill the a:pplic:able bargaining; wolt 
requesting an agency shop agreement· 111d an eie=ion to implement 
an agency. fee amingement, and (2) thli approval of a majority of 
employees who cast bir.1\ots and vote in a secret ballot election in favor 
of ~c agcnay ahop apcmcnr. The petition . may only be liled aft.er 
good faitli oeg~tions, not to exceed 30 dayS, have takm place 
betwecD the panies,. in ao effort to reach agreemem. An election !Im 
may not ba held mon: frequently· then once a ycaT sbaU be conducied 
by the Division of c.onciliation of the Dcpmmom or Industrial 
. Relatlo~ In me event that the . public agaic:y 'and the recognized 
· anployce organizlition cannot agree whhiri. 10 dayi ftom the' .filing· 

of lh,. petition to select jointly a 11CNtral pmson or endty. 10 conduct 
the election. In the . cV=nt of an age11cy foe ~11i:ment outside of an 
~t !hat Is · in cff~I, !he rccogTl!zed employee otpniZation 

. shall . illdcmoify and hold the public agel\cy harmless against any 
liability arising from any claims, demand.&, or othBT. aotion relating IO 

. the public agency's oomiilie,noo with the ageuey fee obligation. · 
(c) Any ~loyec who· is a member of a bona .. fide religion, body, 

or sect !hat has bis!Orically held conselei:nfous objections, tO joining DI' 
financially supporting publlc employee arganiiatlons shall not 'be 

· n:quired to join or 1inanc1Ally · support any public employee 
orga:niiMion u a. condition· of cmplO)'lllCllt. The emplayee may· be 
rellllircd. in lieu or periodic dues, Initiation fees, or agency shop fees, 
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to :pi:y. sums equal to lhc dues,. inltiad011 ftcs, or ~ shcp. toca to ... 
a ncmn:ligioua, 11Cmlabor llharilablo fund eumJ1t ~ axatl1>11 11r1cleL''''::::;:· .: '. . 
SectiOll SOl(c)(3) · ot: the lnteinal R.ovenue COde, cbosell .by lhe'''b"'''": .: """···"·~:"··· 
·employee trom a list of at least threo or ·these funds, clcsignatcd in a . . . . ' !''.".· •• ,:. 

mcmoranduiii of 1n1demaniling bmvccn tbe publil: apncy ·and tbo·::.:~~r::·;: . : ... ... ·· 
public. emp!ayec· organim!cm, or if . tbe memonmclum or_.'-. ... ,,.·;~~: .. 3 ....... . 

imd=standlna; fills 10 designate ihc funds. rhtn 1D Ill}' meh W;:•:g;t;':t;i,{Y•.;: · • · .:~?:r;:;~:. 
chosen by the 'Clllploycc. Proof or die paymcuts aball be madD Im.ii·{'.:;;·/'.• . 

. mllllthly. basis to 1ho pablic agcnoy as a condition o' i:iimtiimClf.~·.;~:-:-.:.::" 
excmptian &om the Rquimm:nt of finan;ia) suppon io lhe· public·· ··· 
empll>Yft ~on. . · "··"·:: 

(d) An ag=ncy shop provision in a memonmdum of .111!dastanding 
that ls in· effect may ~ rcschiclcd by a majoritJ vote of all the 
mitployees in . the ualr covered by the memoranclum of 
uudcmaliding, pro..-ldm lhat ( 1) a ~quest · for ll1Ch ·a vow is 
wpponocl by a petiti= conta.lnlng tlla signatures of at least 30 · 
p~t of the employteg in 1he unh; (2) the vote Is by secret b-11ol; 
(3) the vote may be 'taken at any rime during the 11:nil' of rho 
memorandum of undemanding, but In 110 event shill thae be mote 
than one vote · IUcen dming that term. N'o?Wttbstiinding . the above, 
the public ·agency . and 1he recognized employee organization may 
negot!are, and by murual agreement ~c!D · for, ·an alternative 
pro.ced.ure or proceihttes regardins. a vote Oii Bn asency shop 
agrecinem. ibc procedures m lhls subdivision: are also applicable t0 
sn agcncj allc:ip sgrecmClll. placed la effeci pursuant to wbdivisillll . 
on. . .. 

(c) An agency shop amtigement shall not appl;y t.O management, · 
confidential, or supervlsol)' Clllplcyccs. · 

(!) ~very ~ employee organization that bas agreed IO .an 
agCl'lcy shop prov!S!on or is a patty tc an agoncy shop arrangement 
ahall. keep an aclclluate it111111%ed rc;ord c:if- il:S . financial ll'ansaClians 
and shall make avallablc IDll11Ul]!y, 10 Ibo public asency with whicl\ 

· the" agmcy shop provision "WaS negotiated, and tc the CQ1Ployees who 
are !!)embers or .j:be organiZBtlon, wldilo 60 days after !he end or ltS 
tiscal .year, a detailed · wrincn f111811clal report thezi:of in the fono of 
a balance . sheet and an operaring statement. imtifiocl as to accmacy 

. by its, president' and treasurer °' ciinupomg princ!Jial officer, or 
by. B· c.ertlfiDCI pubfa accoimtant. Ni employ~ ~on requlml 
to. file financial report& under ~e Labor-ManagemQllt Dlsclo~ Act 
of 19 59 covering employcn governed by this chapter, or niqWred 10 
file ii111111clal. ~or:m under Section 3546.5, may 111.llsfy the financial 
re:po?ting requirermml of mis soction by proVldins the public agency 
with a copy of the fmancial repom. · 

S'EC. 4. Secrion 3507. l of die Govmimcnt Code Is repcak,d. 
SBC. S. SecriOD 3507.I is added to me Govemment Code, to read: 
3S07.l. (a) Unit · deremrlMuons and 1cp&esentation electiolls 

shall be cl=lonnlncd and processed lo aecorclance whb nils adopfed 
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by II public llSer.cy" · in eccordarice. ~ this · chapter. Jn II 
represcnta.tian cloe1jon, 11 majaniy of the·~ c&St. by the .employees 
in tho 11pproprlatc, bargllinlng unit ~I be requlrad,'. . . . . . 

(b) Notwithstanding !Nbdlvlslon (a) and nz1ea . ~ by a public 
agenc:y pursll8Jlt IO' Sectioa 3507, a bmgainiDg 'llDb ID dlCct as of 1he 
effective date of mis seCdon shall COl'ldinie in. · ~= unless c:haoFd 
under the Nlcs adopted by a public agCllC)' ~t ID S"ecdon 35Q7. 

SEC. 6. Seci!on 3508.S of Ibo Govemment Code Is amended to 
read: · 

3508.S. (11)· Nothing in this cbapu:r shaD afi'ccr tbr: righ1 of a 
public employee to authorlz.e a dues or Cervice fees dedudiCll1 ftom 
bis or b11r salary DT WIS" purwa11t 10 Section 1157.1, 1157.2, 1157.3, 
1157.4, 1151.5, or 1157.7.. · . . 

(b) A public employer ahalJ deduct the payniCGt of dues Cll' &erYic::e 
fees to a m:ognlzed employee organization as requlmi by an agency 
shop amingomwt bct\\'.CCD lhe recognized employee otpilization 

· . and the pu'blic·employi::i; · .. 
(c) Agency fee obtigatioT1S,. including, but not limited to, dues or 

ageoey fee clcducitlons on behalf of a . recognl7.ed employee 
organization, shall cominue in dfect u long as the . employee 
organizlltion Is the recognized bargaining rcpr=aematlve, 
notwithstand!Dg the expiratiDll of aey agreement between the public 
cmplgyrir and the recognized employee organization. . 

· SEC. · 7. Sccit!on 3509 of !he. 00vcmment Code is amended and 
renumbered to read: 

3510. (a) The provisions. of lhls chapter &hall 1ie· iJnaprcted and 
applied by the board iii a lllllMel' consisiem with 111d in accordance 
with judioial iDteT]mWions of this ohapier. · 

(b) The enamient of thi5 chapter ·&hall not be const!)led as 
making lhe provisions of Section !123 of the Labor Code applleablc. t0 
public emp)oyees. 

SEC. 8. · Section 3509 Is added to 'lhc Govemm11111 Code, to read: 
. 3S09. (11) The . powers, and duties or the . board d11$Cribcd In 
Seetlon 3~41.3 Bhalf also apply, as appropriate, ID this cbaptCr and sball 
include the authority as set fonh in subdivisions (b) and (c). 
. (b) A eomplaln1 alleging any violation of' 1hls chapter or of any 
Nles and regulatiODs ,adopicd by a public agency pumwi.t to S~cm 
3507 shall be -procused as im unfair piactiee charge by the b()Bl'd; !be 
initial determloadOD as to whether !he charge of mifair pniClice ii 

· justified and, if so, lbe appTOPria.te remedy necessary tD eft'ecmaio 
the pmposes of this chaplet, shall be a lllllltcl' wl!hln 1he exclusive . 
jurisdiction of lhe board. The boud shall apply and lm=pm llllfair 
labor prac:dccs cons.imnt wilh ~stiug judicial intecpreradons of this 
chapter: 

'(c) The. board shail enforce and apply· rules adopted b)' a publiO 
. agency concemlng · 1121!1 dctcnninations, nspre&CDWio11, recognition, 

and clccli~ 
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(d) Notwithsamding .. , .. sabdivislcma. (a) to (c), iDCluaive, tht 
amp1GYR relations:,cciiiirrilsai!IJ!i ·es!abllshed bf• and iu t&ct for, the 
County o~ Lo( Ailgem aJ!d tbe . City of Los Aiigeles J'llZlll8m to 
Section 3507 shalLhavc .the power· and' responsi'billty to take acticma. 
OD reCognition; iwf· detennlnailolis; • .elei:!ions,· and llllfllir pzact!cea. 

~~ d~~. ~ !tb lh!u ~o;.:;: .. ~at!: 
policiesoflhls.~i!Pier. -.-- . . .... · . 

(e) 'Ihla sc;.~ :· i!iiill' llllt apply IO emptoyccs. desigm.te4 as 
management employees uadcr Sec:dcm 3507.S. · · 

· (f) tmplei:ilelll&tlon of Ibis se.cliim is subjec1: IO tht appropriation 
of Nnd.s for this purpose 111 tbnnnual Badget Act. · · · · 

(s) ThlucCtlon shall beccme opmdve on July 1, 2001. 
SEC. 9.' Settlon 3510 or the Go~mmt Code ia amendal and 

· renumbered to mad: · 
3Soo·.s. This chapter shall be known and may be .tlcecl u the 

"MeyetS*Milias-llro'W Act." . 
SE.C. 19. s·ect1on JS! 1 is added to the Oovcmment Code, to read: 

. 351 I. The dianges Diado to Sectlmis 3501, 3507.1, and 3509 of the 
Govemmerit Cod& by legislarion · enacted · dwiug !he· 1999-2000 

, Regular Session of die Legislanw shall nat apply to persons who me 
pea~ ofti,ee:s u ddlned iu Section 830. I of the Penal Codo.. · 
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RESPONSE TO DEPARTMENT OF FINANCE 

· Test Claim of the City of Sacramento and 
The County of Sacramento 

Local Government Employment Relations 

Chapter 901, Statutes of2000 (S.B. 739) 
Title 8, California Code of Regulations, Sections 31001-61630 

CSM-01-TC-30 

EXHIBITC 

In its response, the Department of Finance (hereinafter "Finance'') asserts. that no · 
reimbursable state mandate costs resulted from Chapter 901, Statutes of2000 (S.B. 739). 
As a basis for its position, Finance quotes the statute's disclaimer language to the effect 
that the duties stated in Chapter 901 are substantially similar to those required under the 
pre-existing law, and that this includes "responding to unfair labor practices, compiling 
payroll and personnel records, and participating in meetings and negotiations with 
unions". · 

These contentions are directly contrary to Finance's analysis during the legislative 
process of Senate Bill 739, which was subsequently enacted as Chapter 901 without 
changes relevant to the test claim. Finance incorporated this analysis iri its response as 
Attachment B. With that analysis, Finance had concluded that the legislation would 
result in a reimbursable state niandate, with a probable cost higher than the present $37.2 
million in reimbursement for the schools mandate of collective bargaining. As reiated in 
Attachment B, PERB alone estimated.its increased costs !it $1.5 million annually. 1 

Agency Shop Mandate 

Under the pre-existing law, agency shop arrangements could only be implemented. 
· if the employer agreed to do so as part of the parties' collective bargaining agreement. 
'As a result, most labor agreements did not pr~vide for agency shops. 

Under Chapter 901, an agency shop can be put into effect with the.support of a 
minority of unit _employees, and without the agreement of the employer. The result is a 

· substantial increase in the number of agency shop arrangement!!. This inevitable result 
was recognized by Finance in its analysis, Attachment B. · 

The agency shop procedure added under Chapter 901 requires separate 
negotiations for up to 30 days and the processing of. agency shop petitions. 'I'Qis is. in 
addition to the activities inherent in the implementation of agency shop arrangements 
generally, as itemized on page 6 of the test claim; 

I• 

~ . ~ 

1 See Bill Analysis, In Attachment B, subsection B., entitled "Fiscal Analysis';. 

3.15. 
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Clearly the new, additional agency shop procedure provided for i.inder Chapter 
901, and the increase in the number of agency shop arrangements resulting from the. 
legislation, mandates a substantial increase in activities imposed on employe.ts~ ·:, ' •: 

. ·.~ ······· 

PERB Jurisdictional Mandate .. .- ~ ~ ,.', ; . 

Finance's response argues that ''the costs that the employers woitl.afu.cur through 
the process with PERB would have been incurred if the unfair labor practice claims were 
still being litigated in the court system". 

The reality is that the ease with which unions and employees can file charges with 
the PERB as compared to filing court petitions, results in a substantial increase in the 
number of filings to which the employers must respond. · 

Furthermore, the procedures for responding to Writs of Mandate are generally less 
burdensome and time consuming for employers -than the multi-layered administrative 
procedures required under the PERB's regulations (see pages 7 and 8 of the test claim). 
Additionally, there are filing fees for a union or individual to file a Writ of Mandate, 
whereas it costs nothing to file with the PERB. Thus, the burdens imposed on unions 
under the prior process have been eliminated.with the test claim legislation. · 

Finance's response argues that "to the extent that PERB settles claims before they 
ever reach a courtroom, the provisions within this chapter would result in savings to the a 
public agencies." · W' 

This conjecture by Finance disregards the fact that a union facing the prospect of 
formal, and often more costly court ·proceedings, as called for under pre-existing law, 
could just as likely be a more compelling inducement for the settlement of claims. · · . 
Furthermore, under the ·PERB's regulations, ·settlement conferences occur only after 
participation in the PERB's investigative process and the filing by employers of 
responses to the unfair practice charges. Thus the Department's argument as to.alleged 
savings is without merit. 

Training 

Finance contends that the provision· by employers of training concerning th~ 
PERB is discretionary, and thus not reimbursable. 

The Commission routinely allows training as a reimbursable component of a 
reimbursable mandate, as one of "the most reasonable methods of complying with the 
mandate." (Title 2, California Code of Regulations, Section 1183 .1.) 

It is unreasonable for an employer not to be familiar with the more complex 
processes and procedural requirements of the PERB. The regulations contain a pletho~a 
of procedural _rules and timelines with which compliance must be ~· The Public A 
Employment Relations Board, 2000-2001 Annual Repoft, dated October 15, 2001,. '9' 
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attached hereto as Exhibit 1, contains in App~ndix .rv~:E Decision8 of the Board in 
summary form, a number of which were dismisse4:e~ili.etJor ·failing to meet the time 
lines, or for lack of a prima facie case. Without a~,i\Ciila~.e~.:µ•aipjng, employers would 
needlessly be subject to various proceedings brouglit)~Y:· individUals: and wiions when 
there was no basis for the action.· · · · · :·:·i'~ ' :::.:" · .-·' .:'·. 

' ' . ~·~~'.'.°~~~:~~~i/?}:~····.· ·: ·.·~-... :.:i~;::::~:. 
. Although the Commission has generally aJJo.~e.i:tjririning on a one-time basis per 

employee, this is a situation that warrants contimlliFfuliriing. From the Annual Report, it 
is evident that the PERB is continually issuing decisions, and there is further litigation . 
which resUlts in published opinions, all of which ciin impact an employer. To not be kept 
current on the latest developments of the PERB could result in a more costly impact to 
the employer. Accordingly, continual training should be part of the· reimbursable 
activities of this test claim. 

Participate in PERB's Rulemaking Process 

Finance contends that participation in this process is discretionary. However, 
without the participation of employers in the process, which was invited and encouraged 

_,::;.. by the PERB, the regulations would not only not address the needs of the employer, but 
"·-" would be crafted with only the input of the various wiions. This would result in needless 

expense to all local government· employers, which could have been easily obviated 
a through participation fu the rulemaking process .. 

Appeal of PERB's Decisions 

i: Finance also claims that this function is clearly discretionary on behalf of 
.... employers. However, if the PERB errs in the interpretation of law or its application to . 
·'#.· the facts in a.given situation to the detriment o_fthe employer, the employer has no choice 

but to appeal ·its decisions. Similarly, the employer has no choice but to respond to any 
appeal of a PERB decision made by a union. 

Conclusion 

. In conclusion, the City· of Sacramento and .the County of Sacramento respectfully 
request that the Commission find that Chapter 901, Statutes of 2000· constitute a . 
reimbursable state mandated program. 

.. 
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- ,; .. :·cERTIFICATION 
.:;; ... :.:·~·tTri :·-:. -~ ";:.~· · : ;;· .' .. :-:i~: · 

The foregoing facts are krid~7ti;··ri}~ pe~oilally a~d if so required. I could and would 
testify to the statements made' :herein, except those matters which are stated upon 
information and belief, and a8 fo·'those matters, I believe them to be true. I declare tinder 
penalty of perjury under the: !~w~'of the State of California that the stateinents made in 
this document are true and:cdmplete to the best of my knowledge and as to all m!ltters, I 
believe them to be true. ·- ·, · 

Execu~ed this ~ day of O~tober, 2002, at Sacramento, California, by: 

~cc~.t~~Xr- => 

County of Sacramento 

-... .. ' 
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··· CERTIFICATION 

The foreghhig·f~ts ~ known to me personally and if so required, I could and would 
testify te · tlie' sfutementS made herein, except those matters which are· stated upon 
informatioii.and belie( and as to those matters, I believe them to be true. I declare under 

· penalty:6t°p~liiy widei:"the la-WS of the State of California that the statements made in 
this docU,rilent:are true and complete to the best of my knowledge and as to aii matters, I 
believe tliem to be true. · 

Executed this /i!! day of November, 2002, at Sacnimento, California, by: .. 

City of Sacramento 

-. .. 
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Message from the Board 

The Public Employment ~lations Board (PERB or Board) respe(:tfuiiy submits its 2000-
2001 Annual Report to the Legislature. The report is intended to present a SIJIDIIl8ry of PERB's 
role in promoting public s!'l'V'ice, by facilitating improved labor relations for C8lifomia' s public 
employers and employees. · 

This Annual Report marks the Silver Anniversary of the establishment of PERB to 
administer the collective bargaining statutes covenng public school employees. PERB was later 
given jurisdiction over that process for employees of the University of California, the California 
State University, and the State of California. Effective July 1, 2001, Senate Bill 739 trimsferred 
jurisdiction to PERB for employee-employer relations in over 5,000 cities, counties and special 
districts. · 

. . 

Over the past twenty-five years, PBRB has established precedential extensive expertise in 
labor relations through an ever-developing body of case law. Our mission is guided by the 
premise that by providing improved public sector labor relations in a fair manner, we can 
enhance the commitment to public service. 

Recent events in our nation have reminded us all of the vital and often heroic work of 
public employees, their managers and employers. Their dedication to public service resulted in 
the ultimate sacrifice for far too many. However, their sacrifice reinforces PBRB's obligation to 
pursue its duties in a manner which demonstrates respect for the service of our public employees 
and employers. 

Finally we note that although PERB's jurisdiction has increased, the agency remains one 
of the State's smallest While PERB provides guidance to nearly two .million public employees 
and 7,000 employers, it does so with fewer than 40 dedicated staff members. 

Despite its sipall size, PBRB will endeavor to meet the challenge of its newly increased 
jurisdiction. With the support of the Governor and the Legislature, PERB can continue to fulfill 
its critical role in strengthening public service through the proper administration of California's 
collective bargaining statutes .. 

Antonio C. Amador 
Board Member 

Theodore G. Neima 
Board Member 
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Board Member 
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Introduction of Board Members and.Administrators 
.,, . ··_, ·,_ . -

Board Members .. ····. 

. ~:··:::"·:··.:;_'.:r.::n·/_.~,:_:!·-·~: .. !--:.f:. ,: . . · 

Appointed to the Board in 1997, Antonio C. Amador .. s.en'tl4 ~arly seven:years as Vice 
Chairman and Member of the Unit.ed States MeritSystilni_~ :~teci.ion Ei9i#d. He previously 
served as Chairman and Member of the Youthful. Offeii~J~aroie Boardi'beputy Director of the 
Employment Development Department, and as DireCtoi: of the California Youth Authority. Mr. 
Amador also served as a Los Angeles Police Officer and was president of the Police Protective 
League from 1974 to 1976. His cmrent term expires on December.JI, 2001. 
. . . . . . . . 

Appointed to the Board on March 29, 2000, Richard T. Baker was previously a self-employed 
labor relations consultant. From 1973 to 1995, he was the owner of the labor relations and 
consulting firm ofBlanning and Baker Associates in Sacramento, San Francisco and 
Los Angeles. Baker earned a Bachelor of Arts Degree from California State University, · 
Sacramento. His CUIIeilt term eipires on December 31, 2003. · 

. Appointed to the Board on January 3, 2001, AHred K. Wliltehead is Geneial President Emeritus 
for the International Association of Fire Fighters (IAFF), where he served from 1988 to August 

~· 2000. In 1982, he was elected General Secretarytrreasurer of the IAFF and was re-elected 
.,., through 1988. Mr. Whitehead served as a fire captain for the Los Angeles Co\Jnty Fire 
i Departlnent from 1954 to 1982. He was a member of the Los Angeles County Fire Fighters 
;.;:, Local 1014 for more 20 years and was President for 12 Years· Mr. Whitehead is a former 

· . member of the Los Angeles County Board of Retirement and served as an elected official to the 
National Conference on Public Employee Retirement Systems for more than 17 years. He 

. attended East Los Angeles College, is a veteran of the United States Army, and also served as a 
"'' United States Merchant Marine .. His current term expires on December 31, 2005 . 
... 

Appointed to the Board on August 7, 2001, Theodore G. Neima was formerly a Grand Lodge 
.- Representative for the International Asso.ciation of Machinists and Aerospace Workers, APL-

"CIO (IAM), a position he held since 1979. In 1993, he assumed responsibility in the thirteen 
Weatern United States for coordination of IAM cases before 'employment relations agencies. 
This included the presentation of representational and unfair labor practice eases before the 
National Labor Relations Board, the Federal Labor Relations Authority and state employment 
relations boards, including PERB .. In 1983 and 1984, he served as the Special Assistant to the 

. ~omia Labor Commissioner. His current term expires on December 31, 2004. · 
. . 

Martin B. Dyer served as a Board Member in the ter;m expiring December 31; 2000. Appointed 
to the Board in 1995; he formerly served California as the Chief Deputy DirectOr of the · 
Department of Parks & Recreation. He also served as Chief Deputy Director, Governor's Office 
of Plamiing & Research; Transition Deputy, Office of Governor-Elect Pete Wilson; Chief, 
Department of Consumer Affairs Arbitration Review Program; Chief, Department of Consuriler 
Affairs Bureau of Automotive Repair; Legislative Secretary to Governor Ronald Reagan, and 
consultant to the Suite Legislature. He earned an M.A. in Political Science from Rutgers 
University, a B.A. in Government and Sociology from Pomona College, and holds a Certificate 
in Teaching English to Speakers of Other Languages. · 



Administrators 

Chief Administrative Law Judge Ron· Blubaugll .was first employed as legal counsel for the 
Educational Employment R.elatiC!ns.-Board [now J>ERB] on June 28, 1976; promoted to 
Adrilinistrative Law Judge at.r:ERB:.fu 1986; '"1d was named Chief Administrative Law Judge 
July 21, 1994. He bas taught labor~nianagemenfrelati.ons courses for the University of 
California, Davis, Extension continuously fnim 1979 to the present Ron received an in A.B. in 
economics from the University of Notre Dame, an M.S. injoumslism from Northwestern 
University, and aJ.D. from.the.University of the Pacific McGeorge School of Law . 

Deputy General Counsel Robert Thompson began working for PERB in 1980 as a Legal 
Advisor to then Chair. Harry Gluck. He also worked as a Regional Attorney and has been the 
Deputy General Counsel since 1988. · . ' 

Anita L Martinez has been employed with PERB since 1976 and has served as San Francisco 
Regional Director since 1982. ·Her duties include supervision of the regional office, · 
investigation of representation cases and unfair practice charges, and the conduct of settlement 
conferences, representation hearings, and elections. Before joining PERB in 1976, Anita worked 
for the National Labor Relations Board in San Francisco and the Agricultural Labor Relations· 
Board ij:i Sacramento and Salinas. A contnbuti.ng author of the Matthew Bender treatise, 
California Public Sector Labor Relations, Anita haS also addiessed management and employee 
organization groups regarding labor relations issues. A San Francisco native, Anita received her 
B.A. from the University of San Franc~. 

. . 
Les Chisholm has served as Sacramento Regional Director for PERB since 1987. His duties 
include investigation of representation cases and unfair practice charges, and conduct of 

·settlement conferences and representation hearings and elections. Mr. Chisholm alsci has · 
responsibilities in the areas oflegislation, rulemaking and computer projects for the Board. He 
received· an M.A. in political science from the University of Iowa. · 

Eileen Potter began working for PERB in 1993 as the Administrative Officer. Her state service 
includes service in the Governor's Office of Planning and Research (QPR) from 1979 through 
1990 culminating in her appointment as the Assistant Chief of Administration. After leaving 
OPR. Eileen worked at the Office of Statewide Health Planning and Development and the 
Department of Health Services before coming to PERB as its Administrative Officer. She has a 
degree in Criminal Justice Administration with minors in Accounting and English from 
California State University, Sacramento. 

.. 
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L OVERVIEW -
. . ' . . . . . 

'Sfl!,~tory Authority and JurtSdictlon · 

The Public EmPl~yment Relations Board (PBRB or Board) is a quasi-judi~ agency 
· crellted,bY the Le~lature to oversee public sector collective bargaining in California. 
:::The: Board adminiSters four collective bargaining statutes, ensures th.cir consistent 

implementation and application, and adjudicates disputes between the parties subject to 
them. The statutes administered by PBRB prior to July 1, 2001 were: the Educational 
Employment Relations Act (BERA) of 1976 (Gov. Code sec. 3540, et seq.); authored by 
State Senator Albert S. Rodda, estabµsbing c0llective bargaining in California's public 
schools (K-12) and community colleges;· the State Employer-Employee Relations Act of 
1978, kno'wn as the Ralph C. Dills Act (Dills Act) (Gov. Code sec .. 3512, et seq.), 
establ.ishiD.g collective bargaining for State Government employees; and the Higher 
Education Employer-Employee Relations Act (HEBRA) of 1979 (Gov. Code sec. 3560, 
et seq.), authored by Assemblyman Howard Berinan, exteDding the same coverage _to the 
California Smte University and University of California systems and Hastings College of 
Law. · · -

;, .As of July l; 2001, PBRB acquired jurisdiction over the Meyers-Milias-Brown Act 
·:: (lv.tMBA) of 1968, which established collective bargaining for California's municipal, 

- '!i county, and local special district employers and employees. This occurred as a result of· 
Governor Gray Davis' signing of Senate Bill 739, authored by Smte Senator Hilda Solis 
(Statutes of 2000, Chapter 901 ). PBRB's jurisdiction over the MMBA excludes peace 
officers, management employees and the City and' County of Los Angeles. - -

In order to implement the l\.1:MBA, PERB promulgated new regulations after substantial 
involvement from the affected public at numerous open sessions. These regulations will 
be discussed in more detail later in this report. 

With the passage of SB 739, approximately 1.5 million public sector employees and their 
employers are included within the jurisdiction of the fom Acts administered by PERB. 
Approximately 675,000 employees work for California's public education system from pre
kindergarten ~ugh and including the community college level. Approximately 125,000 
employees work for the State of California. · The University of California, California State 
University and the Hastings College of Law employ approximately 100,000. The 
remainder are employees of California's cities, -counties and special distl:icts. 

B. PERB's Purpose and Duties 

. 1. The Board 

The Board itself is composed of five members appointed by.the Governor and 
subject to confirmation by the State Senate. Board members are appointed to 
five-year terms, with the temi of one member expiring at the end of each calendar 
year. Iii addition to the overall· responsibility for administering the four statutes, 
the Board itself acts as an appellate body to hear challeriges to proposed decisions 
that are issued by the staff of the Board. Decisions of the Board itself may be .. 



. · 
;J:_::::.f-t,·}"'l.: ... 

appealed under certain circumstances, and then only to the state appellate courts. 
The Board, through its actions and those of its staff, is empowered to: . 

• CoridUct secret ballot elections to determine whether or not 
employees wish to have an employee organization exclusively 
represent them in their labor relations with their employer; 

• Prevent and remedy i.mfair labor practices, whether committed by · 
· employers or employee organizations; 

• Deal with impasses that may arise between employers and 
~loyee organi7.ations in their labor relations in accordance with 

. statutorily established procedures; 

• 

• 

• 

Ensure that the public receives accurate information and has the 
opportunity to register its opinions regarding the subjects of 
negotiations between public sector employers and employee 
organizations; · 

Interpret and protect the rights and responsibilities of employers, . 
employees and employee organizations under the Acts; 

Bring action in a court of competent jurisdiction to 
enforce PERB's decisions and rulings; 

• Conduct research and training progranis related to public sector 
employer-employee relations; 

• Talce such other action as the Board deems necessary to 
effectuate the purposes of the Acts that it· administers. ·. 
. . . 

During fiscill year 2000-2001, the Board issued 76 decisions. A summary of the 
. Board's 2000-2001 decisions is included in the Appendix.· · 

2. Major PERB Fmictions 
. . . . 

The major functions of PERB involve: (1) the administration of the statutory 
process through which public employees freely select employee organizations.to 
·represent them in their labor relations with their employer; (2) the evaluation and 
adjudication ofi.mfair practice charges; and (3) the legal functioris performed by 
the office of the General Counsel 
The representation process nonnally begins when a p~tion is filed by an 
employee organization to represent employees in classifications which reflect an 
internal and occupational community of interest. If orily one employee· 
organimti.on petition is filed and the p~es agree on the description of the 
barga.llring unit, the employer may either grant voluntary recognition or ask for a· 
representation election. If more than one employee organization is competing for 
representational rights of the same bargaining unit, an election ip mandatory. 
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If either the employer or an employee orgiµrization disputes the appropriateness of 
the proposed bargaining unit, a Board agent convenes a settlement oonference to 
assist the parties in resolving the dispute. If the dispute cannot be settled 
voluntarily, a Board agent conducts a formal investigation and/or hearing and 
isslies a written detemllnation which sets forth the appropriate bargaining unit, or 
modification of that unit, based upon application of statutory unit determination 
criteria and appropriate case law to the facts obtalned in the investigation or 
hearing. Once an initial bargaining unit has been established, PERB conducts a 
representation election in cases in which the employer has not granted voluntary 
recognition to an employee organization. PERB also conducts decertification 
elections when a rival employee organiwtion or group of employees obtains 

. sufficient signatmes to call for an election to remove the incumbent organization. 
The choice of "No Representation" appears on the ballot in every representation 
election. 

Representation Section staff also assist parties in reaching negotiated agreements 
through the mediation process provided in the four.Acts PERB administers, and 
through the. fact-finding process provided under BERA and HEBRA. If the 
parties are unable to reach an agreement during negotiations, either party may 
declare an impasse. At that time, a Board agent contacts both parties to determine 
if they have reached a point in their negotiations at which their differences are so 
substantial or prolonged that further meetingS without the assistance of a mediator 
would be futile. Onee PERB has determined that an impasse exists, the State 

· Mediation and Conciliation Service of the Department oflndustrial Relations is 
cotrtacted to assign a mediator. · · 

In the event settlement is not reached during mediation, either party, under EERA 
and HEER.A, may tequest,the implementation of statutory fact-finding 
procedures. PERB provides lists of neutral factfinders who make findings of fact 
and advisory recommendations to the parties concerning terms of settlement. 

. . 
· A summary of PERB's representation activity is included later in this report. 

The evaluation and adjudieatlon of unfair practice charges is another major 
function performed by PERB. An unfair practice charge may be filed with PERB 
by ~ employer, employee organization, or employee, alleging that an employer 
or employee organization has committed an act which is unlawful under one of 
the Acts administered by PERB. Examples of unlawful employer conduct are: 
refusing to negotiate in good faith with an employee organization; disciplining or 
threatening employees for participatiilg in union: activities; or promising benefits 
to employees if they refuse to participate in union activity. Examples of unlawful 
·employee organization conduct are: threatening employees if they refuBe to join 
the union; disciplining a member for filing an unfair practice charge against the 
union; or failing to represent bargaining unit members fairly in their employment 

· relationship with the employer. 

An unfair practice charge filed with PERB is evaluated by staff to determine 
whether a prima facie case of an unlawful action has been established. A 
charging party establishes a prima facie case by alleging sufficient facts to penmt 



. I 

a reasonable inference that a violation of the BERA, Dills Act, HEERA or 
JvlMBA has oCCUIIed. If it is determined that the charge fails to state a prima 
facie case, a Board agent issues a wamirig letter notifying tht1 :cliargi;D.g party .of .. 
the deficiencies of the charge. The charging party is afforded;timitto either amend 
or withdraw its charge. If the charge is neither amended no(witlidrawn, the . 
Board· agent dismisses it. The charging party may then appealthedismissal to the 
Board itself. · . . . 

I ·'..<.:: ... 

If the Board agent determines that a charge, in whole or in part," states a prima 
facie case of a violation, a formal complaint is issued. The respondent is then 
given an opportunity to file an answer to the complaint 

Once a complaint' has been issued, an Administrative Law Judge (Al.J) or other 
PBRB agent is assigned to the case and calls the parties together for an informal 
settlement 90nference, usually within 30 days of the date of the complaint If 

· settlement is not reached, a formal hearing before a PERB AIJ is scheduled, 
normally within 60 days of the date of the informal conference. Following this 
adjudicatory pri>ceeding, the AIJ prepares and issues a proposed decision. A 
party to the case may then file an appeal of the proposed decision to the Board 
itself. The Board itself may affinn, modify, reverse or remand. the proposed 
decision. 

Proposed decisions which are not appealed to the Board itself are binding upon 
the parties to the case but may not be cited as precedent in other cases before the 
Board. 

Decisioiis of the Board itself are both binding on the parties to a particular case 
and precedential. A digest of PBRB decisions is available upon request 

The Appe8ls Office, under direction of the Board itself, ensures that all appellafu 
filings comply With Bo~d regulations. It maintains case files, issues decisions 
rendered and prepares administrative records filed with Califomia appellate 

· courts. This office is the inain contact with parties and their representatives while 
cases are pending bCfore the Board itself. · 

The legal represen~tlon function of the Office of the General Counsel includes: 

• Defending final Board decisions or orders in unfair practice cases 
when parties seek review of those decisions in state appellate 
courts; · · 

• Seeking enforcement when a party refuses to comply with a final 
Board decision, order or mling, or with a sul;>poena issued by 

• 

. PERB; 

Seeking appropriate interim injunctive relief against those 
responsible for certain alleged unfair practices; 

330 



Defending the Board against attempts to stay its activities, 5uch 
. ·as complaints seeking to enjoin PERB hearings or elections; and 

... -:····· .. ~~·. 
' ..... - ..... , 

• 
. ·. ··{ "£f;!'~~:·~: 1 ·.01::.~·t .. ' : ::~·~:{.:!~; 

Submitting amicus curiae briefs and other motions, and appearing :· .·~:~+:":?;;.~;;,-"' ,,, . . . ·.':~:· .. : 
in cases in which the Board has a special interest or in cases affecting the · · 1·;!.~!;~i'.:;:;:~·,.;·:-~ ._;.., ·- · 
jurisdiction of.the Board. · 

A Sunnnar}r of the litigation activity of the Office of the General Counsel i.S 
. included later in this report · · ' 

3. Other PERB Functions and Activities 
.,. 

Retention of Collective Bargaining Agreements 

PERB regwatione require that most employers file with PERB a copy of all _ 
collective bargallling agreements reached pursuant to the four Acts PERB 
administ.ers, within 60 days of the date of execution. These contracts are 
maintained 8s public records in PERB's regional offices. 

Financtil Records 

The law requires recognized or certified employee organizatians tO file with 
PERB an annual financial report of income and expenditures. Organiz.ations 
which have negotiated a fair share fee arrangement for bargaining unit members 
have additional filing requirements. 

Complaints alleging noncompliance with these requirements may be filtid with 
PERB, which may take actio~ to bring the organization into complfance. 
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Advisory Committee 

The Advisory Committee to PERB consists ofapproximately 100 people from 
throughout California representing employers, employee organiz.ations, law. firms, 
negotiators, professional consultants, the public and scholars. The Advisory 

· Committee was originally established several years ago to assist the Board in its 
regulation review process. Currently, the Advisory Committee continues to assist 
the Board in its search for ways to improve PERB's effectiveness and efficiency 
in working with public sector employers and empl.Oyee organizations to promote 
the resolution of disputes and contribute to greater stability in employer-employee 
relations. · 

Conference SoonsorShlp 

The Califorilia Foundation for Improvement of Employer-Employee Relations 
(CFIER) is a non-profit foundation dedicated to assisting public education 
employers and employees in their efforts to improve worldng relationships, solve 
problems and provide leadership in the education community. CFIER began in 
1987 as a project within PERB. Each year CFIER presents a coDrerence entitled 
"Public Education: Meeting the Challenge." · PERB is joined by the Institute of 
Industrial Relations at the University of California, Berkeley; the Ca1ifomia State 
Mediation and Conciliation Service; and the Federal Mediation and Conciliation 
Service in sponsoring the annual oonference. The 2000 CFIER conference was 
held in October 2000 in Los Angeles. 

Information Reouest& 

. As California's expert administrative agency in the area of public sector collective 
bargaining, PERB is consulted by similar agencies from other states concerning 
its policies, regulations and formal decisions. Information requests from the 
Legislature and the general public are also received and processed. Additionally, 
PERB cooperates with the Institute of Industrial Relations of the University of · 
California, Berkeley, in the dissemination of information concerning PERB 
policies an:d actions to interested parties throughout the State. · 

C. · Support Functions and Board Operations 

The Administration Section provides support services to PERB, such as business 
services, personnel, accounting, information technology, mail and duplicating. This 
section also engages in budget development and maintains liaison with the Department of 
Finance mid other agencies within State GOvernment · 

Throughout the past few years, PERB has embraced automation as a means of increasing 
productivity, allowing it to handle increased worldoad with reduced staffing. PERB has 
also moved forward with the full development of its website,· allowing those who do 
business with PERB the ability to access PERB Decisions, on-line forms and access the 
Board's rules, regulations and statutes. 
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IL LEGISLATION AND RULEMAKING . ·. ,·, .. - .. . ~· ., ~ 

Legislative llistory of PERB 
. : ::. :':. -~ \ !i · .. :·: ;: 

:~~qi~.:?~~i\r7~.:;f~'.-· . 
.,,_~:i~·Ytf:~?.t.~ :11/.-:~~:-:.:-" ,·::2 ~:HJ:\j~ ~ ··. 

The Public Employment Relations Board'~"ffi~'.,Q~,Boazj:I) pi:e&ent involvement in 
Califumia public sector labor relations canJ:>.\i~t_:]?.~;tieen as ~ ~sµlt of an evolutionary 
legislative process. Highlights are presented herein. 

The George Brown Act 
. . . 

The George Brown Act of J 960 established a process to determine wage levels for public 
employees, including State employees. The Act involved the· Legislature, the· State 
Personnel Board and non-exclusive employee groups. Eilch year the State Personnel 
Board would conduct a study of employee wages and benefits. Using this information, 
along with input from the employee groups, Legislatme and the Governor, a budget item 
would result reflecting ilny salary increase for State employees. The Brown Act required 
the State, as management, to meet and confer with non-exclusive employee organizations 
to hear their salary requests. · 

The Winton Act. 

The Wint.on Act of 1964. withdrew public school and.comm1micy ~liege employees from 
the George Brown Act. It granted school employees the right to form, join and · 
participate in the activities of employee orgilnizations and the right. to refrain frOm such 
activities. It provided for meet.and confer but not for exclusive representation. The 
Winton Act continued plural representation for classified employees. and created 
certificated employee councilS for Certificated employees. The Winton Act· did net 
provide for an administrative agency. Enforcement of the law was through the courts . 

-· Meyers-Mili11H-Brown Act CMMBAl 

The MMBA originally was· enacted in 1968 when Senator George Moscone authored SB 
1228. SB 1228 was approved.by the Legislature on August 1, 1968 as 
Chapter 13 90 of the Statutes of 1968· and was signed by former GOvemor ROnald Reagan 
on August 21, 1968. At the time it was written, t11-e law withdrew all employees oflocal 
government from the George Brown Act. The MMBA authori7.ed local governments to · 
adopt rules and regulations to provide for administering employer-employee relations. It 
did not establish exclusive representation by the statute but pemiitted local government to 
establish exclusivify through local ordinance. It permitted negotillf.ions of agency shop 
since 1981. Unfair practice provisions were not in the text of the statute. Local . 
government entities are permitted to· adopt reasonable rules establishing election 
procedures. The MMBA did not exclude management, supervisory or confidential 
employees. . 
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Unsuccessful Legislation I.;eading to BERA 

In 1972, As~ly:Rfisol1,ltion No .. Slestablished the Assembly Advisory Council on 
Public Employ~.Re~tio~~ . This_ bl~ nbbon panel recommended the enactment of a 
comprehensive public ~loyment.~argaining law for all public employees in California. 
Several legislative attempts were made to enaet this pariel's recommendations, each 
attempt failing. to b!l.COJDC law. · 

... 
. In 1973, Assembly Speaker Bob Moretti introduced AB 1243, which failed to receive the 

votes necessary to secure passage. Senator George Moscone introduced SB 400 in 1974, 
which did not reach the Assembly floor. Senate Bill 1857, authored by Senator Albert 
Rodda, was debated. Two other unsuccessful efforts were made in 1975, SB 275 (Dills) 
and AB 119 (Bill Greene and Julian Dixon). Despite these failures, momentum was 
building which finally led to the enactment of BERA in 1976. 

The Educational Employment Relations Act ffiERAl 

On January 6, 1975, Senator Albert S. Rodda introduced SB 160, the BERA. Several· 
amendments were made by the author in an attempt to achie\re a consensus bill that both 
employers and employee organimtions would support. This measure passed the 
Legislature on Seiltember 8, 1975, and was signed into law as Chapter 961 (Statutes of · 
1975) by Governor Edmund G. Brown Jr. on September 22, 1975. · 

The "meet and ccinfer'' provision of the Winton Act was strictly limited. Agreements 
reached under this process could not be incorporated into a written contract, were not 
binding and could be mo~ unilaterally by the public sChoOl employer. 

BERA cre&.ted the EdUcational Employment Relations Board (EERB). The EERB was 
the quasi-judicial agency created to implement, legislate, and settle disputes in, collective 
negotiations for California's public school employers and employees. The three-member 
Board assumed it:S responsibilities in April 1976. The new labor board was given the 
authority to: · 

• Determine aPPropriate bargaining units; . 

• Conduct representation elections; 

• Decide whether or not disputed mbjects fall within the Scope of 
·representation; 

• Appoint fact finders and mediators in impasse situations; 

• Investigate and resolve unfair practice charges; 

• Bring acti~ in court to enforce its decisions. 

State Employer-Employee Relations Act CSERBA or Dills Act) 

Senate Bill 839, authored by Seiiator Ralph C. Dills, was passed by the Legislature on 
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... . :. $.ep~bQI 19, 1977asChapterl1S9 of the Statutes of 1977. · SEERA was signed into 
.. · la:\JI' mi~ep~ber 30, 1977 by Governor Brown and became effective July 1, 1978. 

0.~,,·::h:~~~ ~~ ~ coverage to S~te civil service employees. It also renamed 
.. ··.:•:.;.,,:,}~~·as ~,,f.:µblic Employment Relations Board (PERB). The powers that had been 
.. :,, : :;.:·~;·&Y~~ ·to ~ -~ were conferred on the new PERB. · 

.: '_ .·.-_.,, ·; .:.:·/::;;~::·;~·.::::_:: .. ;::· ~--·~.:~·~ .: . . . 

. .. :~:-:;·,::~s:EERA. c<infufued additional provisions for the exclusive representation by employee 
organizations, the filing of unfair practice charges and the use of mediation for ~asse 
resolution.. SEER.A also required the State. employer to "meet and confer in good faith." 
Memoranda of Understandings supersede specified code sections under the provisions of 
SEERA. 

Higher Education Employer·Em,ployee Relations Act CHEER.A) 

Assemblyman Howard Berman authored AB 1091, the HEERA, which became law on 
September 13, 1978 .. HEERA took effect in July 1979. It covers all employees of the 

· University of California, the California State University and College System, and the 
Hastings College of Law, 

. . 
_,_,. HEERA extends authority similar to that exercised by the Board under BERA and · 
'$~ SEERA. 

~-:· 

B. 

MM8A Amendments 

In 2001, PERB assumed responsibility for administering the MMBA. Thus, nearly 30 · 
years after it first was suggested that a labor board be created to supervise collective 
bargaining for all public employees in California, that idea has become reality. 

PERB was givenjurisdictionoverthe MMBA through the enactment of SB 739 by 
Senator Hilda L. Solis. Under the revif!ed MMBA, PERB has jurisdiction over labor 
relations at all levels oflocal government except for the City of Los Angeles, the County 
of Los Angeles and all local police department!i. 

Rulemaldng 

Senate Bill 645 (Statutes of 1999. Chapter 956) · 

A regulations package regarding proposed changes necessary as a result of the enactment 
of Senate Bill 645, which provided for fair share fees under the Higher Education · · 
Employer-Employee Relations Act, previously submitted to the Office of Administrative 
Law (OAL) under emergency ruJQIDaldng authority, was submitted and approved through 
the regular rulemaking process during fiscal year 2000-2001. The package was adopted 
by the Board on July 11, 2000, submitted to OAL on July 26, 2000 and approved in 
September 2000. . 

Senate Bill 683 and 1960 (Statutes of2000. CAApters 879 and 893) 

PERB subml.tted a regulations package to OAL on January 2, 2001, to implement 
. changes required by Senate Bills 683 and 1960. Senate Bill 683 amended the Ralph C. 



..... ;: . .\,,_,. .. _ 
~ :'' :· ·:. .. 

. . 

Dills Act to, inter alia, provide for the continuation of both binding mbitration and fair 
share fees upon the expiration of memoranda of understanding. Senate Bill 1960 
amended the Educational Employment Relations Act to allow an exclusive representative 
to requjre the implementation of a flllr share fee requjrement withoUt an employer's 
agreement. The changes related to Senate Bill 1960 were implemented as emergency 
regulations effective Januacy 2, 2001. The Board held a public hearing on the rulemaking 

· package on March 15, 2001, took action to app,rove the changes on March 15 and April 
19, 2001, and submitted it to OAL on April 27, 2001. The rule changes received final 
approval on April 30, 2001. 

Senate Bill 739 (Statutes of2000. Chl!Pter 901) 

In November 2000, PBRB staff began meeting with interested parties to develop a . 
comprehensive set of regulatory challges to support PERB's assumption of jurisdiction 
over the Meyers-Milias-Brown Act on July 1, 2001. Following a series of drafts and 
public workshops a final draft was prepared. On May 28, 2001, the Notice of Proposed 
Rulemaking we,s filed with OAL to begin the formal rulemaking process. The proposed 
regulations were also filed with OAL as em,ergency regulations and took effect on 
July 1, 2001. The Board itself then received written comments and held a public hearing 
on August 9, 2001. On August 31, 2001, the Board issued a Notice of Proposed Changes 
to the initial proposed rules. On September 20, 2001, the Board voted unanimously to 
adopt the proposed amendments and new regulations as submitted. 

Other Rulemnking Actiyity 

Additionally, a regulations package containing non-substantive and clarifying changes 
was submitted to OAL under the authority of Title l, California Code of Regulations, 
section 100 during the fiscal year. The package was submitted for adoption to OAL on 
January. 3, 2001 and was approved on February 15, 2001. · 

IIl. CASE DISPOSIDONS 

A. Board Decisions 

During the fiscal year, the Public Employment Relations Board (PBRB or Boaro) issued 
76 decisions and ruled, on 5 requests for injunctive relief, a slight increase over the 

· number of decisions in the prior fiscal year. · 
I 

With the passage of SB 739, the Board anticipates a significant increase in the number of 
cases appealed to the Board in the comin~ fiscal year, including a ~ber of ~s 
involving legal questions of first impression as the Board assumes its responslbility for 
administering the Meyers-Milias-Brown Act (MMBA). 

B. . Litigation 

. There were a total of three new litigation cases opened during 2000-2001, which are 
summarized below. Five cases closed during the fiscal year, each with a result favorable 
toPBRB. · 
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·'" ~I 

,.,;. 

u. 

. E. 

· Administratlve Adjudication '. . 
' -· .·· .:·· . 
'.·~: · .. : .. : ·<·.~y.;~~~~-: ,. 

Dming the fiscal year, the DiVision of Administrative Law conducted unfair practice . . . . . .. ., < · ... 
hearings and settlement conferences throughout the state and issued proposed decisions. :L: ·: -L;t 
Proposed decisions become final if not appealed to the Board for review and over the . _."> :·; "' · ·. 
year only 32 percent of the 'proposed decisions issued by the AlJ staff were appealed. to· " · ·· 
the Board The low appeal rate reflects ·favorably on the quality of the work by the . 
division. The low appeal rate ha8 the advantage of reducing the workload on the Board. 

The division also assisted in conducting public meetings. regarding PERB's . 
implementation of the MMBA with local government representatives and unions 
representing local government employees. Judges of the division assisted the staff from 
the Office of the General Counsel in drafting regulations for the imPlementatii:in of the 
:MMBA . .. 

A major activity by the division this fiscal year was the preparation _and conduct of an 
examination for .administrative law judge to select candidates to replace retiring judges. 
The exam involved both written and oral components. In the written portion, candidates 
were required to draft a proposed decision resolving an unfair practice dispute. The oral 
exam tested the ability of the candidates tO conduct unfair practice hearings. The exam 
was difficult but was designed to secure a civil service list that will provide PERB with 
candidates of the highest qwµity for the critical position of administrative law judge. 

Representatlon Activity 

Election activity for the year was significantly higher than in: recent years, with a total of 
63 electi0ns. PERB had averaged only 29 elections per year over the preceding three~ 
year period The types of elections shOwing the greatest increase were decertification (24 
in 2000-2001, compared to an average of only seven in the three prior years) and fair 
share fee rescission (15 compared to two in 1999-2000 and none in the prior two year&). 
All but two of the 15 rescission elections occurrOO. under the EERA and followed the 
implementation of Senate Bill 1960 on January 1, 2001, which amended the Educational · 
Employment Relations Act (BERA) to allow fair share fees to be required without a 
negotiated agreement or employee vote. The largest election conducted by PERB iri .this 
period involved the unsuccessful effort to rescind fair share fees in the State Bargaining 
Unit 1 - Administrative, Financial and Staff Services. That unit, ·represented by the 
California State Employees Association (CSEA), includes over 37,000 employees. 

Dispute Resolutlons and Settlements 

P~RB staff successfully assisted parties in resolving numerous unfair practice charges 
during the fiscal year. Of particular note is the work performed by PERB Administrative 
Law Judge James Tamm, wi¥> was invited to help resolve ·a dispute involving two 
pending unfair practice charges. The Fairfield Teachers Association went on strike in 
June 2001. As part of his mediation efforts on the unfair practice charges, Judge Tamm 
also worked with the parties about the issues involved in the strike. The strike Was · 
suspended in June and Judge Tamm met with the parties several times over the summer. 
Following marathon bargaining sessions that commenced on the Friday before the start of 
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the school year, JUdge Tamm assisted the parties in reaching agreement olf a new 
contract, eliminating the threat of the strike as classes commenced in the fall. 

. ..;.:::>.~:·.~::; ... :('··. ··.~ ·: . 
PERB Continued to strongly emphasize voluntary resolution of dispute'sr'!This emJ)liasis 
begins with the first step of the unfair practice charge process, ~'''fuvestigation}· DUring 
this step 139 cases were withdrawn, many through informal resoltit16ifby the parties. For 
the 164 cases where the investigation.resulted in issuance nfa·oomplilint, staff from the · 
General Counsel's office and the Office of AdmllliStrati.ve Law conducted 202 days of 
settlement conferences. These efforts resulted in voluntary settlements in 89 of these 
cases, or nearly 60 percent Pi;m.B believes that such settlements are the most efficient 
way of resolving disputes as well as providing an. opportunity, for the parties to improve 
their relationship. Accordingly, it will continue to work with the parties to resolve . 
disputes through mediation and looks fo,rward to extending this commitment to the 
MMBA parties recently added to its jurisdiction: ' 
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Note: Appendix A - Organization Chart may be found on PERB's website 
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APPENDIX IV-B 

UNFAIR PRACTJCJ(¢WGE 
FLOW C~1;0:''.', .- . 

Charge'FllQic:: .. -
PERB Evalulitii'iii' ' 

Charge Withdrawn Charge Dismissed 

Complaint Issued 

Informal 
Set!lament Conference 

· Charge Withdrawn · Charge Dismissed 

Formal Heartng 

Charge Withdrawn 

Proposed Decision by 
HEARING OFFICER 

Final 
(HO-U) Decision 

(Casas are rarely withdrawn 
at this stage) 

.. 

Proposed Decision Appealed 
to the Board ltseH 



APPENDIX IV-C 

2000-2001 REPRESENTATION CASE ACTIVITY 

L Case Filings and Disnosltlon Summary 

Case.Type Filed Closed 
Reauest for Recollilition 23 24 
Severance 5 9 
Petition for Certification 1 1 
Decertification 22 25 
Amended Certification 2 3 
Unit Modification 32· 31 

. 

Organizational Security 27 24 
Financial Statement 1 1 
Public Notice 4 2 
Arbitration 1 2 
Mediation 237 238 
Fa ~ .. 43 35. 
Comoliance 20 24 
Total 418 419 

Il. Prior Year Workload Comparison; Cases Filed 

4-Year 
1997-1998 1998-1999 1999-2000 2000-2001 Avera2e 

l"' Half 129 120 149 183 145 
2""Half 215 219 213 235 221 
Fiscal Year 344 339 362 418 366 

III. Elections Conducted 

Decertification 24 
- tional Securitv Approval 4 . I -
Or-";-tional Securitv Rescission 15 
Ret>resentation 14 
Severance I 4 
Unit Modification 2 

Total 63 
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CiiseNo. 
Decertification 

LA-OP--00328-E 

LA-DP-0033H! 

LADP--00334-H 

LADP-00335-li 

LA-OP-00335-li 
.. 

J.M?P-0033lH! 

LA-DP:00337-6 

LADP--00338-E 

SA-OP:OOl89-E 

SA-DNIOl!IO-E 

SA-DP.001111-6 

SA-DP.001112-B 

SA-DP.OOl!IH! 

SA-DP-00194-E . 

SA-DP.00195-li 

SA-DP:00196-li 

SA-DNI0197-6 

SA-DP.00198-E 

SA-DP.00199-1! 

SA-DP--0020IMi 

SA-DP-00201-6 

Sf..DP-00238-E 

Elections Conducted: 2000-2001 

·Employer 

PAIMSPRDIGS USD 

PoWAYUSD 

COMPTON UNIFIED SCHOOL DISTBICT 

EL CAMINO COMMUNITY COUEGE DI8IRICT 

EL ~O COMMUNITY COLLEGE DI8IRICT 

CARPINllilUA USO 

SAN BERNARDINO COB 

BEAUMONT USO 

srocKION ClT\' UNIFIED SCHOOL DISTRICT 

OIAWANAKEB JISD 

LASSBNCCD 

TWAIN HARTIH.ONO BARNUllBSD 

BlfnE.GLENN CCD 

WASHINGTON COLO}llYBSD 

CORNING UnIISD 

LBWJST0N l!IJ!MBNTARY SCHOOL DIBTlUCT 

-.SUNNYSIDE UnBSD 

SUMMlillVIl.l.E UnBSD 

.~_11UnHSD 
'llilU.OCKJOINT El.l!MBNTARY SCHOOL DISTlllCT 

'llilU.OCKJOINT ELEMENTARY SCHOOL DISTlllCT 

. LAYlUNVILLE USO 

UnitTvoe 

Wall Classified 

Office TeclmU:al/Busine 
Soni= 
lnslrudional Aida 

Wall Classified 

Wall Classified. 

Wall Classified 

All Classiliedl..ess Odm Clmup. 

Wall Classiliod 

. Seourily 

Wall Cel1ificsled 

Wall Ccdifhzlm 

Wall Cati1ical..t 

Sccmity 

Wall Catificaled 

Opemliom,Sopport Senices 

Wall Cassi1ial 

Wall Classified 

Wall Oassifiai 
OperBlions, Support SelviCcs 

OpmalioDs, SopportSenices 

Oflice TeclmicallBusiDe 
Services 
Wall Classified 

: MtJIU/ap, <ktober 01, 2001 

27 

Winner 

TClllllSlaD Local 911 

_ CSEA 11 ita Compton Cu!ptcr #30 

El Camino Cmmcil of Classified 
Employ= 
N<DIO-<llDDff needed 

CFf, Local 2215. AfL.CIO 

San Bemmdino Public Employees 
Assn. 
CSEA-0..pi.r 35 I 

OpendiDg Eniia=rs Local 3 

Omwanabe Tcachcni Associalioo. 
CTAIN. 
Lassen Co1lego Facnlty AJlsociation 

Califbmia Fedaalion ufTcachem/AFT 

Bolte College Police Officem 
Association 
WuhinglDD Colony TA . 

ComiPg UnHS EA . 

Genrn1 ToamslmB Local 137 

CSEA. Cu!ptcr 675 

CSEA-Cbapler 783 

CSEA-Clmpler 56 

CSEA-Olapbs- S6 

CSEA-Clmpler S6 ' 

CSEA and its ~ea.. 80 

. 
·--

~:..' 

,:, , tJDit Size 
•" 

663 

1107 

550 

361 

361 

. 156 

309 

194 

16 

53 

49 

40 

6. 

24 

20 

16 

2S 

24 

71 

100 

83 

4S 
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Case•No.-- Eml!lOJg[-
Decertification 

Sf.Ill'0024U! FERNDALE usD. · 

~5-B CONTRA.COOfA CCD 

.. . ~··- , .. , 

OrganJzational Se.cuiitj-ApproWU· 
r.M>S&194'.li · t.A CANADA bNiFmD SCHOOL DJSTRlCT 

LA-OS.oo.195-E SAN 1Aci:NTO um · 
~lil~ PlAcmtUnBSo 

SONOMA-VALU!YUSD 

Org~ Security-Rescission 
i.A-OS.ootii6-B BEAfmsL:ily P.i:.BMENrARY SCHOOL DISIRICT 

u\.Os-00197-ll 

IA-OS-Olii.98'B 
LA-0~ 
IM>S-00202-ll 
s.\;osGOl:ZO.S 

SA-0S-00122-ll 

SA-ClS-00124-E 

SA-OS-OQl25-H 

SM>S00126-ll 

SMJS00127-ll 

ILWSOOµH 
SA-()S-0012!1-11 

. oJAltiNiFmi> SceOOLDmTiuCT 

pi:.£..\SANTvAiiBY SD 

GARDEN GROVE USD 

ENCNIIAS UDl!SD 

STATBOF CAIJFORNIA 

ISlAND UNIONJILl!MllNTARY SCllOOLDISIRICT 

TEHAMA COE-· 

PLACl!llVILµl UnliSD 
SISKIYOU.COE 

PIACJlRCOE 

WEAVERVILUi BSD 
-;· -- ·~ ,: . . . 

BIG VALU!Y JI UNIFIED SCHOOLDISIRlCT 

M01111ay, Odoba 01, 1001 

UJY!Tvoe 

Wall Qassifiod 

· Wall qassltled 

Wall Cmtilioll!ed 

Wall~ 

Adull sdiOOI 
Wall Cmtilioll!ed 

Wall µBSSili<d 

Wall Oassi1icd 

_Opomlimli, SUjjpoll Services 

All Classified Less Olhor CJmup 

Wall Classified 

Admlnisaaliw, Fmancinl 11 Sbdf 
Sorvlcea 
Wall Csssillod 

OpeialionS. Sappmt Services 

Wall Classilied 

Wall Classified 

Wall Classified 

wan.~ 

Wall Cassified 

28 

Winner 

No~ 

PEULocall 

Appnmd 

AppiOved 

NotAppmval 

. Appnmd 

Nol.-indm 

Not Resciaded 

Not rosc:iDdod 

Not RSClnded 

- Roscimlod 

Not rosc:iDdod 

Not......mdod 

Not fOSl:iodiod 
Notmciodod 

Unit She 

30 

454 

22S 

290 

20 

279 

120 

190 

60 

2SOO 

173 

37521 

17 

46 

42 

SS 

214 

27 

31 
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Case No. Employer 
Organizational Security - Rescission 

SF-08-00191-H 

SF-OS-001!14-11 

Representation 
LA-RR..01056-E 

LA-ltR..01057-1! 

LA-RR..01059-E 

LA-ltR..011161hE 

U\.-BR...01061-1! 

LA-ltR--01062-E 

U\.-BR...Ol06H! 

U\.-ltR..01064-E 

LA-IUt...01067-1! 

U\.-BR...01068-ll 

SA-ltR..01019-E 

SA-ltR..01022-1! 

SA-llll..O 1024-E 

SA-ltR..01026-E 

Severance 
LA-SV-00131-B 

U\.-SV..00132-1! 

SA-SV..00148-1! 

. BAS'IINGS CYlI I ljOl! OF LAW 

FORESTVILU! UuESD 

INGLEWOOD UNIFIED SOIOOLDIS11UCT 

COMPTON UNIFIED SCHOOLDISTIUCT 

LOS ALAMOS BSD 

PALOMAR.CCI> 

CQPPERMQUNTAIN CCD 

PALO VERDE USD 

MOUNT SAN JACINTO CCD · 

.IUUANUuBSD 

CITRUS COMMlJNlTY.O)LlJ!ClE DISfRICT 

LOS ALAMOS BSD 

ATWATERl!Ll!MENTARY SCHOOL DISTRICT 

GOLD lllA1L UNION SCHOOL DISTRICT 

ALPINE COUNTY UNIFIED SCHOOL DISTRICT 

ALPINEOlUNTYOFflCE OF EDUCATION 

PALOMARCCD 

POMONAUSD 

AMADOR COUNTY UNIFIED SCHOOLDlSTRICT 

Monday, Odober 01,_1001 

.• u. ; • ~. 

UnitTvoe 

AdDll Scbool 

8"':mi1y 

Wall Cel1ifialll:d 

Wall~ 

Wall Certifii:allOd 

Pupil Pmimmel 

Ceatilicaled Pan-Tnne 

WallaaSsmm 

Cel1ifialll:d Part-Tum 

Wall Cassified 

Opaatiom, Support Service8 
Wall Cassilied 

Wall ClBssified 

Wall Classified 

29 

Winner 

R...m.!cd 

Not rescinded 

California Fedemlion ofTeaclma 

AFT CouociJ of Classified Employees 

Los Alamos Edw:alms AllSOC 

Palomar Fas:nlly Fedendion 

Copper Momllllin College Fas:nlly Assn 

T~Lom1911 

~Wmbmof Ama:ica 

CSEA Chapter 8Q7 

AlljaDd Fas:nlly Uni1"ll 

Los Alalllos EducalmB Assn. 

No~ 

Council of Classilied Employees 

Oporaling EogiDeem Local 3 

op...m.g EngiDeors Local 3 

Palomar CCE/AFT, Local 4522 

PumuDa School Police Oflicen Assoc. 

CSEM::lmj!lm 239 

Unit Size 

IS 

38 

SB 

so 
13 

1423 

23 

7 

424 

12 

453 

19 

58 

19 

12 

47 

s 
26 
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.•' . APPENDIX IV-D 

2000-2001 UNFAIR PRACTICE CHARGE STATISTICS 

L Unfair Practice Charges Filed by Office 

t"Half 2nd Half . Tot'al 
Sacramento 51 65 116 
San Fmncisco 58 64 122 
Los Arureles 102 ill 223 
Total 211 250 461 

n. Unfair Practice Chme Disoosjtions by Office 

Charge Charge Complaint 
Wlthdritwal Dismissed Issued Total 

Sacramento 40 35 . 53 128 
San Francisco 28 . 31 65 124 
Los An!7eles 11 .81 75 233 
Total 139 153 193 485 

IlL Prior Year Work(oad Comparison: Charges Flied 

4-Year 
1997/1998 199811999 1999/2000 200012001 AveI'IU!e 

!"'Half 301 290 . 247' 211 262 
2 ... Half 320 ill .ID . 250 287 

.. 

Total 621 604 510 461 549 
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DECISION NO. 

1394-S 

1395-S 

. 

' 

1396-S 

APPENDIX IV-E 

. 2000-2001 DECISIONS OF. 'rBE BOARI> 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Jntemation8.l Union of· The Board dismissed the unfair practice · 
Operating Engineers, Cmft charge. The charge alleged that the . 
Maintenance Division, Unit 12 employer violated the Dills Act when it 
v. State ofCalifomia bypassed the union to deal directly with 
(Department of General an employee. 
Services). 

International Union of The Board dismissed the unfair practice 
Operating Engineers, Cmft charge. The charge alleged that the 
Maintepance Division, Unit 12 employer violated the Dills Act by 
v: State ofCalifomia reducing an employee's annual 
(Department of General performance evaluation results because 

Services) be filed a grievance against the 
emnlover. 

International Union of The Board granted the charging party's 
Operating Engineers, Cmft request to withdraw its unfair piactice 

Maintenance Division, Unit 12 charge and appeal. 
v. State ofCalifomia 
(Department of Genei:al 
Services) 

32 

Dismissed. The charge failed to 
provide mi.y facts-which iDrucate 
when the alleged unfair'praciiee 
occwred, thus it cannot be 
determined whether the charge is 
timelv filed. 

Dismissed. The charge failed to 
provide any facts which indicate 
when the alleged unfair practice 
occurred, thus it cannot be 
determined whether the charge is 
timely filed 

Unfuii practice charge and appeal 
wi~drawn. Granting this request is 
in the best interests of the parties and 
is consistent with the purposes of the 
Dills Act 
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DECISION NO. 

1397-S 

1398-E 

1399-S 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CA$ENAME DESCRIPTION 

International Union of The Board dismissed the unfilir practice 
Operating Eogineeis, Craft . charge, which alleged that the employer 
Maintemmce Division, Unit 12 violated the Dills Act when it 
v. State of California dicu:riminated against an employee 
(Department of General because he filed a grievance, and when 
Services) it bypassed the union to deal direcily 

with the employee regarding withdrawal 
·of the mevaru:e. 

Santa Monica Faculty The Board granted the respondent's 
Association v. Santa Monica request to withdraw the exceptions. 
CommuDity College District 

Califomia State Employees The Board dismissed the unfair pnictice 
Association, Perry Kenny, charge. The charge alleged that the 
"Steven K. Aiari and Baibara State Employees CDU an4 ~ts agents are 
Glass v. State Emplo}'ees · an employee organization with one of its 
Caucus for a Democratic Union, primary purposes to represent state 
and its Agents Jim Hanl, Cathy employees in their employment relations 
Hackett and with the employer. CSEA claimed that 
Does 1-100 CDU was therefore unlawfully 

. competing with it. 

33 

'· .. 

. DISPOSITION 

Dismissed. The charge failed to 
provide any facts which indicate 
when the alleged unfair practice 
occurred, thus it cannot be 
determined. whether the charge is 
timely filed. 

Exceptions withdrawn. Granting this 
request is in the best interests of the 
parties and is consistent with the · 
nnnmses of the EER.A.. 

Dismissed CDU is a political faction 
within CSEA, not a competing 
emp~oyee organi2'lltion, thus CDUis 

·not subject to PERB sanction for 
violation of the Dills Act ·Also, 
allegations filed against members of 
CDU as individuals are dismissed 
because the Dills Act only defines 
unlawful actions. by the state and 
P.mnlovee • ons. 
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DECISION NO. 

1400-E 

1401-E 

' 

1402~E 

lOQ0-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

San Diego Coinmunity College The Board remanded the case to. PERB · 

Districtv. American General Counsel's Office for further 
Fedemti.ons of Teachers Guild, investigation of the charge that the 
Local 1931, .AFL-CIO union violated the BERA by engaging in 

. bad :fuith . . . . 

Hugh McAlpine. et al. v. The Board dismissed the unfiUr practice 
Riverside County Office charge. The charge alleged that the 

Teachers Association, union btCacb.ed its duty of fair 

CTAINEA representii.tion by negotiating a 
reducti0n in the salary augmentation for 
a class of instructors. 

California School Employees The Board dismissed the Uilfair practice 
Association and its Chapter charge. The charge alleged that the 

#612 v. Antelope Valley Union employer replaced a full-time vacant 

High School District cafeteria helper position with two part-
time cafeteria helper positions end 
rdUsed to negotiate the decision or its 
effects. 

34 

DISPOSIDON 

PW'Suant to request of the General· 
Counsel's Office, the Board 
remanded the case for further 
investigation. 

Dismissed. There is no violation of 
the duty of fair representation where 
the exclusive representative 
negotiated away part of charging 
parties' stipend while increasing the 
salaries of other bargaining unit 
members, because en exclusive 
representative is not expected or 
required to satisfy all members of the 
unit it. 

Dismissed. The employer's decisiOn 
to phase out a :full-time position at a 
particular school and to create two-
part time positions was not negotiable 
because it repreSented a legitimate 
change in the nature, direction or 
level of service. 

... 
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1404-E 
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2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

California State Employees The Boanl dismissed the unfair PfllCl:i.ce 
Association v. State of charge and complaint: The charge 
California (Department of alleged that the employer discriminated 
Youth Authority) against an employee when it (1) 

initiated an internal affairs investigation 
against her with insufficient 
justification, (2) failed to select her for 
promotion to a position of assistant 
principal, (3) denied her educational 
leave opportunities, ( 4) required her to 
receive pennis.goo from a co-worker to 
obtain classroom supplies, and (5) had 
insufficient justification to give her an 
annual review with low penonnance 
evaluation marks. 

' 
West Contra Costa Unified · The Board granted a unit modification 
School District and Public petiti9n. The petition, filed by the 
Employees Union. Local One employer, iequested the rem.oval of the 

classifications of Cafeteria Leadworker 
and Cook Manager from the general 
services, mainteriance ru,ui operations 
unit. 

. 

35 

.e 

DISPOSffiON 

Dismissed. There Wlls insufficient 
evidence to support a charge that the 
adverse personnel actions were the 
result of the employee's protected 
activities. 

~:. 

.. 
Unit modifiejltion petition granted. 
Tw'o supervisoty classifications are 
properly remcived from the general 
services, maintenance and operations 
unit 
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1405-E 

1406-S 

-

2000-2001 DECISIONS OF THE BOARD 
BOARD DECTsIONS 

CASE NAME DESCRIPTION 

Deborah Newton Cooksey v. The Board denied .a reqllest for 
San Bernardino Teachers reconsideratioIL 
Assooiiition, CTAINEA 

.. 

·Hartnell College Faculty The Board i-emanded the case to the 

Association v. Hartnell Board agent for further processing. The 
Comnnmity College Disb:ict unfair pmctice charge alleged that the 

employer violated BERA by illegally 
interfering wj.th the right of employees 
to be represented by the employee 
organization when it engaged in · · 

surVeillance of e-mail 

Juanita Coleman v. State of The Board dismissed i:he unfair pmctice 
Califomia (Dep~ of charge,. which alleged that the employer 

Mental Health) violated the Dills Act by tl:nninating an 
empl0yee's employment in retaliation 
for her exen:ise of nrotected activitv. 

36 

DISPOSOOON 

Denied.. Charging party's request 
relied on arguments previously made 
and on evidence which would not 
impact or altei the decision of the 
previously decided case; hence, 
grounds for reconsideration do not 
exist 

Remanded to Board agent for further 
processing. Based on a review of the 
record, the Board granted the 
charging party's request for a remand 
because it appeared that the Board 
agent had not received a timely filed 
amended charge. 

~ The charging party failed 
to meet her bwden of demonstrating 
that the charge is timely filed. 
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1407-S 

~ 

1408-S 

1409-H 
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2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

. 

JuaDita Coleman v. California The Boaid dismisse.rl the unfair practice 
State Emplo~ Association charge, which alleged that the employee 

organization violated the Dills Act in its 
hand!jng of her suspension and 
'"' 111ination fimn emi:Jio-,--• 
.. 

Florence Elaine Torba v. The Board dismissed the unfair piactice 
Califomia Association of charge, wlllch alleged a violationofthe 
Professional Scientists employee organi7J!tion's duty of fair 

representation. 

Victoria Leitbam v~ Trustees of The BOard dismissed the unfair practice 
the Califomia: State University; charge, which alleged that the employer 
Michael Twitty v. T~ of· rejected two employees during their 
the California State University probationm:y period in retaliation for 

their' 
.. 

filed a meVaru:e . , 

·;. 

37 

DISPOSmON 

Dismissed. The charging party firiled 
. to meet her bmdeii of demonstrating 
that the charge is timely filed. 

Dismissed The statute of limitations 
begins to run on the date the charging 
party hils a~ or constructive notice 
of the respondent's clear intent to . 
engage in the prohibited conduct; late . 
·discovery of a~ summary 
does not toll the statute. 

Dismissed. The employer proved 
that it would have taken adverse · 
action against employees regardless .. 
of einployees' participation in 
motected activity. 

:: . . 
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1410-E 

.. 

1411-S 

1412-E 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

San Joaquin Delta College The Board dismissed the unfair practice 
Teachers Association. charge, which alleged that the employer 
CTAJNEA v. SanJoaquinDelta violated EERA when it denied certain 
Community College District coUJ,lSelors' requests to move to alternate 

calendars. 

Paul Gonzalez-Coke v. The Board dismissed the unfair practice 
Califonrla State Employees charge, which alleged that the employee 
Association; Tnn Hard and organi7J!tiOD had mtlaw.fully retaliated 
Cathy Hackett v. California against charging parties by sustaining mi 

State Employees Association internal union complaint filed against 
them. 

Alisal Teachers Association, The Board found that the employer 
CTAINEA v. Alisal Union violated the BERA when it~ a 

Elementmy School District letter of reprimand to an employee in 
retaliation for her motected activities. 

. 38 

DISPOSITION 

Dismissed. The employer did not 
alter an existing policy When it 
denied employees' request to worlc an 
alternate calendar because the parties' 
agreement does not give employees 
the rieht to demand such a calendar. 

Disrnisse.rl. The Board will not 
review~ allegations based on a 
union's filing an internal union 
complaint against charging parties 
when the charge concerns a purely 
inte111a] union matter. 

Vii>lation found The Board found 
evidence of disparate .treatment, 

departure fi:om ~procedure, 
and ov ll,. on. 
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2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CA8ENAME DESCRIPTION 

-

Robert Clayton v. Strte of The Board dismissed allegations that the 
California (Department of employer violated the Dills Act by 
Social Services) tenninating an employee's employment 

because of his protected activities. 

Califomia School Employees The Board dismissed the unfair pni.ctice 
Association and its Golden Charge, which alleged that the employer· 
Plains, Chai?ter 650 v. Golden violated the EERA when it failed to 
Plains Unified School District negotiate the. adoption of a boani policy 

pertaining to termination of any bus 
driver employee who failed to pass a re-
certification test 

Michael Morrison v. California The Board dismissed the unfair pmCtice 
School Employees Associatio.n. charge. The charge alleged that the 
Chapter 296_ ' employee organization breached its dnty 

of fair representation when it failed to 
file a grievance or otherwise represent 
the charging party properly regarding · 
accusations made by the emolover. 

39 

DISPOSmON 

Dismissed There was insufficient 
evidence to support an inference of 
tm.1awful motivation; hence, the 
employee failed to establish that his 
rlismis'illl was the result of his . 

. · • activities; . . • · .. .... 
.. ::·'~·· .. .. '~-

.. 

Di...mssed. There was no urij!atentl 
change because the employee 
o · tion failed to establish the rgamza. . . ' . 
existence of a past prac!i~ of. . 
accmimwdating bus driVei employees 
~failed to pass a .~cation 
test 

Dismissed. There was insufficient 
evidence that the employee 
orgaDi7lltiOn breached its duty of fair 
representation when it failed to file a 
grievance or otherwise represent the 
employee properly. 
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. 2000-2001 DECISIONS OF THE BOARD 
BOARD DE~IONS 

CASE NAME DESCRIPTION 

Orange Unified Education The Board remanded the case for 
Association v. Orange Unified · issuance of a complaint The charge 
School District alleged that the employer unilateially 

impleIIlfllli:ed chauges in the terms 8nd · 
conditions of employment. 

California State Employees The Board d~ a request for . 
Association v. State of reconsideration based on an offer of new 

California (Department of evidence. 
Y auth Authority) 

George R. Gerber, Jr., v. The Board dismissed the unfair practice 
Sweetwater Union High School charge, which alleged that the employer 

District violated the EERA when it deducted 
· agency fees from the charging party's 

paycheck on behalf of the exclusive 
representative without written 
authorization.. 

40 

';":··i"::. 

·.· .. 
Remanded to General CollllSel's 
office for issuance of a oompl.B.int to 
detennine which of two agreements 
was the subject of the unfair practice 
charge, whether impasse had been 
broken, and - · '".T of notice. 

Request for reconsideration based on 
an offer of new evidence denied The 
party's failure to forward available 
documents to Board prior to close of 
record does not render those 
documents ''unavailable"; hence, the 
growids in PERB Regulation 
32410(a) are not met and the Board 
cannot 1!1'81lt reconsideration.. 

DismiSsed. There is no violation of 
the EERA when an employer dedncts 
agency fees fi:om employee's 
paycheck without the employee's 
written authoriz.ati.on. 

'· 
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-

1419-E 

'. 

··1420-s 

1421-S· 
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2000-lOOi DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Mildred Nicole Bryant v. The Board dismiAAed the unfair practice 
Peralta Cmnnumity College charge. The charge alleged that the 
District employer violated EERA by failing to 

adhere to the parties' grievance 
. . - aibi.t:ration 

Mildred Nicole Bryant v. The Board dismissed the unfair praCtice 
Service Employees charge. The chmge alleged that the 
Tntf:rnationii.l Union, Local 790 union breached the duty of fair 

representation by failing to represent the 
.. . 

Dartv Iv. c 

Armond Doval Bradford v. The Board dismissed the Unfair practiee 
State of California (Department charge. The chmge alleged that the 
of General Services) employer violated EERA by refusing to 

'• provide requested infOIDlation and by 
taking reprisals against the ~ 

. - Pll!o/· 
' . 

Armond Doval Bradford v. The Board dismissed the unfair practice 
California State Employees charge •. The charge alleged that the 
.Assl;!ciation < employee organization breached the 

duty of fair .. ·on. 

41 

-;'f!··. '. __ .·, 

DISPOSITION 

Dismissed The charging party firiled 
to establish the charge was timely 
filed. No good cause existed to 
consider new supporting evidence on 

- to the Board. 

Dismissed. The charging party firiled 
to establish the charge was timely 
filed. No good cause existed to 
oonsider new supporting evidence on 
ODDeal to the Board. 

Dismissed. The employer has no 
duty to provide an individual . 
employee with infonnation requested 
by the exclusive representative. The 
remainder of the charge is deferred to 
the partie8' contractual grievance 
mocedure: 

.. 

Dismissed. The duty of fair 
representation does not extend to 
extra-contractual i:natters. 



DEQSIONNO.· 

1422-E 

1423-H 

1424-E 

•. 

1415a-E 

· 2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASENA1\1E DESCRIPTION . 

Jeffry Peter LaMarca v. The Board dismissed the unfair practice 
Capistrano Unified Education charge. which alleged that the employee 
Associatioil, CTAINEA organiZJ1tion denied an eniployee the 

right to fair representatiQD by failing to 
assist him in unatter involving his 

. vrevious emnlover. · 

Califomia Faculty Association The Board granted.the charging party's 

v. Trustees of the Califomia request to withdraw its appeal from a 
State University p8rtial dismiss>d of its unfair practice 

-• 
~~~. 

Edward J. Gibbons v. Oxnard The Board dismissed the unfair practice 
Educatois Association charge. The charge alleged 1he 

employee organization breached the 
duty of fair repre:;entation by refusing to 
mbi.tmte legitimate grievances and 
disreganling and refusing to enforce 
snecilic contract 1JI0vi.Sions. 

Michael Monison v. California The Board denied_ the request fc;>r 
School Employees Association, reconsideration. 
Cbapter296 

42 

DISPOSITION . 

Dismissed. The duty of fair 
representation is limited to 
contractually-based remedies under 
the uoion's exclusive control 

Appeal withdrawn. Granting this 
request is in the best interests of the 
parties and is consistCnt with the 
11w on~,es of the HEERA. 

Dismissed. The charging party failed 
to prove that he could not have 
reasonably discovered the alleged 
unfair practice mitil six months 
before 1he chafge Was filed. 

. . 

Request for reconsideration denied. 
The request merely restated the 
grounds contained in the. appeal. 

..... ; __ 



DECISION NO. 

1425-E 

1426-E 

1427-E · 

j:~,;~~·.-;·· ~··.-.. ::!· 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME 

Sierra Sands Unified School 
District of Kem County v. 
Desert An:a Teachers 
Association 

DESCRIPTION 

. The Board <Jismissed the unfuir P,IRctice . 
charge. The charge alleged that the 
employee organization violated the · 
EERA by failing or refusing to bargain 
in good :fuith. 

Deborah Susan Kelleos v. West 
Conlia Costa Unified School 
District. 

The Board dismissed the chaige, which 
alleged that the employer violated 
EERA in various ways, including the · 
manner in which it handled grievances 
filed by the employee. 

Mary Hugb.es-Tutass v. West 
Contni Costa Unified School 
District 

The Board~ the unfair practice 
charge. Which alleged that the einployer 
con8pired with the union to ignore the 
charging party's contractual and/or legal 
rights to·fair representatio.Il and due 
process, causing her to miss 
advancement opportunities; also, the 
charge alleged that the employer failed 
and refused to meet and negotiate with 
the employee or the union to addresS her 
mevailces. 

43 

DISPQSITION 

Dismissed. The union's conditioning 
bargaining based upon reopening of 
contract does not demonstrate 
evidence of bad :fuith under PERB's 
totality of conduct test. 

Dismissed. There is no violation of 
EERA section 3543.5(c), which 
obligates the employer to meet and 
negotiate in good fhlth with an 
exclusive representative because the. 
charging party, an individual . 
employee, lacks standing to pursue 
such a chame. 

Dismissed. Individual employees_ 
JaCk: standing to pursue a failme to 
negotiate charge; also, the charging 
party failed to provide a clear and 
concise statement of the facts. 

.!'-· 
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1428-H 

1429-E. 

'1430-E" 

. 2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CA8ENAME. DESCRIPTION 

Univeisity Professional and The Board dismissed the unfair practice 
Teclmical Employees, CW A. charge, Which alleged that the employer 
Local 9119 v. Regents of the bieached the neutrality required by the 
University of Califomi!I, HEERA in the implementaiion of the 
Los Angeles "fair share" requirements. The 

employer's breach of neutrality allegedly 
occurred by its refusal to censure a web 
page of the UCLA Bruin Online web 
site created by a competing · 

tion, NoFee4Me. 

Lodi Unified School District The Board denied the request for 
and Lodi Infonnation Services . severance as proposed unit was not an 
.Association an4 California appropriate unit for purposes of meeting 

School EmPloyees Association and negot;iatit.Jg under BERA 
& its Chapter 77 . 

Po~y FeWon of Teachers, . The Board remanded the case to the 
Local 2357 v. Poway Unified. Geneml Counsel's Office for issuance of 
School District a complailit and further processing. 

44 

DISPOSffiON. 

Dismissed. The employer is not 
obligated to advise exclusive 
repreSentatives that employees have 
been granted access to web page 
space, even when employees are 
using it to oppose agency fee. 

Denied request for severance. The 
proposed unit was not an appropriate 
unit for purposes of meeting and 
negotiating; no ·showing of a separate 
and distinct and distinct cinnmunity 
of interest. .. 

.. 
Remanded to General Counsel's. 
office for issuance of a cOnqjiaim and 
further processing. The charging . 
party has stated a prima filcie 
violation of BERA by showing that 
the employer unilaterally adopted a 
final wmk calendar, not a tentative 
calendaf. 



f ;: -~ . :. . · .. 

2000-2001 DECISIONS OF THE BOARD . . 
BOARD DECISIONS 

DECISION NO •. CASE NAME DESCRIPTION 

1431-E Kirk Anthony Robinson v. The Board dismissed the unfair practice 
Los Angeles Unified School charge. The charge alleged that the 
District employer discriminated against the 

cbaiging party because of his protected 
activity. 

1432-E Kirk Anthony Ro~ v. The Board dismissed the unfair practice 
Los Angeles Unified School charge. The charge alleged that the 
District union breached its duty of fair 

representation in violation ofEERA. 

.. 

,. 

45. 

.. 

DISPOSIDON 

Dismissed. There was no prima facie 
aise of retaliation where the only 
evidence of the charging party's 
protected activity consisted of 
contacting the union regarding notice 
of unsati.sfilctor oonduct and where 
facts demonstrated that the charging 
party's tennination was based on 
excessive absences, not because of 
contact with union. 

Dismissed. There is no violation of 
the duty of fair representation where 
the charging party is a probatioruuy 
restricted employee With no right to 
appeal his dismissal· furtherinore, the 

' . 
union met on nmnerous occasions 
with the cbargiDg party, yet the 
charging party mil;ec1;to'~vi® ·. '. 
infomiati.on · · t.ed·b9< ~union. 

. ' ~ •.· . ' ... - . '· -· .. t· , : \:_:;- L-! ·.' :•: .. -;~:.~I-'-'·-'.· 

~}'i :;;,_: ;·~ !.~-~ ~·: j f ~y 

: ·~~._:._...s,·:.-· .. _r- -
-:-:~).:~~}~l~I:~ ~--~': 
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. DECISION NO. 

1365a-S 

•" 

. 2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

California State Employees The Boanl modified Dec~ion No. 1365 
Association v. State of pursuant to a ~d decision from the 
California (Employment Court of .Appeal The underlying 
Development Department) decision involved allegations that the 

employer violated the.Dills Act by 
stopping a unity break and by issuing a 
memorandum to an employee 
apparently prohibiting future unity · 
breaks. 

. · 

46 

DISPOSITION 

Violation. Although employees ~ 
a protected right to communicate 
with each other 8t the work: site 
concerning tenns and conditions of 
employment during non-work times 
in non-work areas, unity break which 
consisted of employees displaying 
signs relating to ongoing contract 
negotiations at :wozkstations during 
their break is not pro~ activity 
because.other emplayeeS,;were · 
working in the area at the time.· · 
However, the employer violated the 
Dills Act by issuing an overbroad . 
memonmdmn to an emnloyee ... 

' 



DECISION NO. 

1433-E 

1434-E 

.. 

·.: 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Woodland EduCation The Board granted a post_.settlement 
Association v. Woodland Joint request to withdraw the unfair practice 
Unified School Disttict charge and complaint and to vacate the 

proposed diicision. 

-

Wheatland Elementary School The Board granted the severance 
· District and School Secretaries petition, having found that a unit of the 
II Group of the Wheatland employees in the Secretaty I and 
School DiStrict and Califomia Secretary II classifications is appropriate 
School Employees Association for meeting and negotiating provided an 
and ill! Wheatland Chapter 626 employee organization becomes the 

exclusive. :represtlil1ati 
.. 

47 

DISPOSmON 

. Unfair practice <'.1iarge and complaint 
withdrawn and ' ' sed decision ~P.O.,.,.,., ....... 
vacated. The Baamexemslid'its · · · · 
discretion to dispo~ 6i~'.~·jii·~y 
fiishion it deems · ' '· .,, ':·rum;··· approP!?.¥~! ., "" " 
where it is clear that the parties bil.ve 
settled their dispute over the e8s«;ntial 
element of controversy:Jl1at pve rise 
to the filing of the urifi:iiC'"·''' ·ce· · 
charge, it would effeCh;~;c · ' ' 
purposes of the BERA to grant the 
request to withdraw the. charge and 
complaint and to vacate the proposed 
decision. 

Severance petition granted. The 
Board found that the -school 
seCretaries share a oommwiity of 
interest that is. distinct and separate 
from other classified employees of . 
the district because only these 
employees perform primarily clerical 
work. 



PECISION NO. 

1435-S 

2000-2001 DECISIONS OF THE BOARD. 

CASEN~ 

International Union of 
Operating Engineers v. State of 
California (Department of 
Cmrections) 

BOARD DECISIONS 

DE8CRIYI10N 

The Board found that the employer, in 
vi.Olation of the Dills Act, unlawfully 
retaliated against a job steward because 
he engaged in protected conduct 

48· 

. ' . ~, . ~ . 

. . . 
···r ','-!· •. 1:;~~·:·)·L!1!_~ 

DISPOSmON ' ·· · d 
' ·i ·~·._j 1 .~:. 
• ~ « •"'•·~·-•, ' I ~- • •• •, 

Violation. The Boanl found that the 
employer UDlawfull.y retaliated 
against a job steward because he 
engaged in protected conduct The 
Boanl concluded that the employer 
had not established that it bii.d just 
cause to discipline ~ charging party, 
and that it had retaliated against hini 
for engaging in protected activities as 
a 1lllion stewanl by investigating him 
for a tool incident and subsequently 
issuiru! him a letter of .. . ' 



DECISION NO. 

1436'-E 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Orange Unified School District The Board grl!llted a post-settlement . 
v. Orange Unified Education request to withdraw the unfair practice 
Association. CTAINEA · charges and oomplaints and to vacate 

the proposed decision. 
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DISPOSfilON 

Unfair practice charges and 
complaints withdrawn and proposed 
deciSion vacated. The Board 
exercised its discretion to dispose of a 
case in any fashion it deems 
appropriate; here, where it is clear 
that the parties have settled their 
dispule over the essentilil element of 
controversy that gave rise to the filing 
of the unfair piactice Charge. it would 
effectuate the pmposes of the BERA 
to grant the request to withdraw the 
charge and complaint and to vacate 
the l>IOtlosed decision. 
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DECISION NO. 

1437-E · 

1438-E 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Orange Unified School District The Board granted a post-settlement 

v. Orange Unified.Education request to withdraw the unfair practice 

Association charge and complaint and to vacate the 
proposed decision. 

United Educators of San The Board dismissed the chafge, which 
Francisco v. San Francisco alleged that the.employeiviolated the 

Unified School District BERA when it unilaterally changed 
terms and conditions of employment at a 
charter school. The charge was 
disrnisse-0 on the grounds that PERB 
lac~ jurisdiction over this type of 
charlle. 

50 

·e 

DISPOSITION 

· Unfair practice charge and complaint 
withdrawn and proposed decision 
vacated. The Board exercised its 
discretion to dispose of a case in any 
filshion it deems appropriate; here, 
where it is clear that the parties have 
settled their dispute over the essential 
element of controversy that gave riBe 
to the filing of the unfuir practice 
charge, it would effectnate the 
purposes of the BERA to grant the 
request to withdraw the charge and 
complaint and to vacate the proposed · 
decision. 

Disrnisseci PERB lacks jurisdiction 
. because at the time the complaint 

issued, the BERA did not apply to 
school districts creating Charter 
schools or the ongoing operation of 
those charter schools. 

:. ' 

.· . _: ; .~ •.)·:.< ·:·. ·.-·· 
.. ·' ..... -- ·.·. ~ ' ' . 

' ... _. :· : .. ; . 

. ·.· .· 
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DECISION NO. 

1439-E 

1440-E 

1441-E 

I , , ... :_. :: . 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Mic.hacl Nathaniel Miller v. The Boaro dismissed the charge for 
Sweetwater Union High School firilure to state a prima :fu.cie case. The 
District charge alleged that the employer 

violated the EERA by placing employee 
on administrative leave. 

California Scllool EmplOyees The Boaro found that the employer 
Association v. Lucia Mar violated EERA by contracting out entire 
Unified School District bus services programs without 

ne20tiating. 

Sheila Ann Hopper v. United The J;loard dismissCd the unfair practice . 
Teachers of Los Angeles charge, which alleged that the union 

violated the EERA by firiling to provide 
notice to new employees of their right 
not to join the union. 

51 

DISPOSIDON 

Dismissed. Although the adverse 
action followed closely the charging 
party's protected activity, there was 
no retaliation because the employer's 
action was consistent with its nnlir.v. 

Viofu.tion. The employer violated 
EERA by contracting out its entire 
bus services program without 
negotiatiru!. 

Dismissed.. The charging party lacks 
standing to challenge the union's 
alleged firilure to provide notice of 
certain rights. 

" 
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DECISION NO. 

1442-E 

1443-E 

1444-.E 

• 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CA8ENAME DESCRIPTION 

· Kathleen M. Tumey v. The Board partially dismissed the unfirir 
Fremont Unified School District practice charge. which alleged that the 

employer violated BERA by engaging in · 
discrimination and retaliation because of 
the charging party's.protected activity, 
making threats, and engaging in 
collusion with the. charging party's 
exclusive representative. 

Kathieen M. Tumey v. The Board dismissed the unfair practice 
Fremont Unified District charge, which alleged that the union 

Teachers Association violated BERA by failing to represent 
the charging party properly in certain 
disputes with her employer and 
eng'aging in collusion with her 
enmloyer. 

Martha D. Garcia v. California The Board dismissed the wifuir practice 
School Employees Association charge. The charge alleged that the 

union breached its duty of fair 
representatitin by failing to adequately 

. represent the charging party regarding 
claims of sexual harassm.enl 
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DISPOSITION 

Unfair practice charge partially 
dismissed. There is no prima ~e 
case of interference or retaliation 
where the charge contains only 
limited evidence of what could be 
construed as harassment; also, 
evidence of previous PERB charges 
are insufficient to asaist the charging 
party in establishing a prima fucie 
violation ofEERA 

Dismissed. The duty of rah-
representation does not eXtend to the 
filing of unfair practice c1:iarges with 
PERB. 

Dismissed. The duty of fair 
representation is limited to 
contractually based reniedies under· 
the union's exclusive control. 
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DECISION NO. 

1445-E 

1446-H 

1447-E 

' ~ ~: '>: -' . . i . t. ~:,'.· 

2000-2001 DECISIONS OF TiIE ~OARD 
BOARD DECISIONS 

CASE NAME 

San Diego c0inm1mity College 
District and San Diego Adult 
Educators Chapter of Local 
4289, CFI', AFf, AFL-CIOand 
American Fedemlion of 
Teachers Guild, Local 1931, 
CFT, AFf, AFL-CIO 

Wexner Franz Witke v. 
University Professional and _ 
Technical Employees. CW A 
Local 9119 

Sheila Ann Hopper v. United 
Teachm of Los Angeles 

DESCRIPTION 

The Board granted the unit modification 
petition, which sought to transfer 
continuing education counselors from a 
continuing education faculty unit to the 
college faculty unit (which includes 
counselors). 

The Board dismissed the unfair practiee 
charge. The charge alleged that the 
m:bitrator's award did not issue within 30 
days of the close of the hearing. and that 
the exclusive representative failed to 
provide a reasonable basis by which 
chargeable and~le agency 
fee could be calculated. 

The }!oard.dismissed the unfairpra(:tice 
charge. The· charge alleged that the 
exclusive representative violated the 
BERA by providing improper notice to 
nomnember fee payers as required 
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DISPOSITION 

Unit modification petition granted_ 
The Board granted the petition___ - · 
applying the totality:of~:\ _<'_. -· 
circumstances approach 8fter < • _ · 
weighing the comm1mify'cif-mtere8t _ 
factors. negotiating history, evidence • 
of dissatiSfaction, and consideration 
of emoloyee preference. -: - · · 

.·. ··.:; 

Dismissed. The award complied with 
the 30-day requirement of PERB 
Regu]ation 32994(b)(8); also, the 
charge failed to demonstrate that the- _ 
decision was clearly repugnant to the 
EERA. 

Dismissed. The charging party did 
not indicate with specificity how the 
exclusive representative's 11gency fee 
notice failed to comply with PERB 
regulations. 
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DECISION NO, 

1448-E 

1449-E 

1450-E 

2000-2001 DECISIONS OF THE BOARD 
BOARD·DECISIONS 

CASE NAME DESCRIPTION 

Michael Waymire v. c8liromia The Board dismissed the unfair practice 
School Employees Association. charge; The charge alleged the 

Chapter245 Association violated BERA by _failing to 
represent charging party properly. 

Michael Waymire v. Monterey The Board dismisserl the unfair practice 
Peninsula Comnnmity Gollege cbarge. The charge. alleged that the 

District employer violated the BERA by 
improperly calculating his holiday pay 
and other acts of discrimination. 

Los-Angeles School Police The Board dismissed the unfair practice 
Officers Association v. Los charge. The charge alleged that the 

Angeles Unified School Distri~ employer unilatmally changed teDns and 
conditions of employment and refused 
to bargain over negotiable subjects 
when it adopted a new policies and 

. manual. 
--

54 

DISPOSITION · __ _ 

. ·-· ·- - .. 

Dismissed. The charge was ~ely 
filed; also, PERB has no jurisdiction 
to enforce statutes regarding 
~on based on sex, religion 
or other mohibited bases. 

~ The charge was untimely 
filed. 

" 

-

~ The charge was untimely -
filed. 

- -

--



DECISION NO. 

1451-H 

1452-E 

1453-E 

2000-2001 DECISIONS OF THE BOARD 
BOARD DECISIONS 

CASE NAME DESCRIPTION 

Academic Professionals of The Boaid found that the employer 
Califomia v. Trustees of the violated the HE.ERA. The charge 
Califomia StBte University alleged that the employer made a 

linilateral change in policy CODcenring 
name tags. 

Califomia SchoOl Fmployees . The Board dismisse-0 the mifair practice 
Association and its Lodi charge. The charge alleged that the 
Chapter #77 v. Lodi Unified employer violated the BERA by 
School District unilaterally modifying the pay rate for 

its food service woi:kers. 

- . 

Ruth. Valadez, et al v. United The Board affumed the excepted to 
Teachers of Los Angeles portion of the proposed decision of the 

administrative law judge, which 
dismissed the allegation that the union 
violated EERA by discrimUumng 
against charging parties when it refused 
to waive a certain contractual • on. 

55 

DISPOSmON 

' . . ... ;·~/-:,:-: ~; : ~'.:. . . 

Violation. Name 1ag:poliC#esJall into : 
the catego of Jicies"tbilt'are' l: . .• 

cy po - ··-- .. - . ' - : 
-known as "plant rule8" 'ili;iM:~ 
sector. The~ bas long held - _ ! 
plant rules to be wi~:~ scope of 

tation. .. ~t- .. -· . 
·:·- :· ... -

Dismissed. The Board found 
sufficient evidence that the employer 
bad the authority to pay its substitute 
food service woi:kers the rate found in 
a certain:document, rather than a 
m!!her rate·naid for many vears. . 

Unfair practice charge partially 
dismissed The union demonstrated a 
rational basis for. refusing to waive a 
contractual provision. 
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DECISION NO. 

Ad-304-S 

Ad-305-H 

2000-2001 DECISIONS OF THE BOARD 
ADMINISTRATIVE APPEALS 

CASE NAME DESCRIPTION 

Jim Hanf and Cathy Hackett v. The Board denied motion to seal 
Califomia State Employees documents and to re-Open the record 
Association 

Califomia Faculty Association The Board found good cause for the late 

v. Trustees of the Califomia filing of a document pursuant to PERB 
· State .University Regulation 32136 and accepted it as 

timely filed 

' . 

DISPOSITION 

.. 

Denied motions to seal documents 
and to re-open the record. 
Documerits do not qualify for 
protection under any themy; no 
persuasive reason offered to re-open 
reoord. 

. Good eatise found to excuse late 
filing. Had the docuinent been 
mailed by certified or express mail on 
the same day it was mailed by regular 
fust class mail. it would have been 
accepted as timely. The explanation 
for the enor, set forth in an unrefuted 
declaration, was not so unreasonable 
as to be unbelievable and there w8s 
no evidence of prejudice resulting 
from the deficient filinl!. 



•. DECISION NO •. 

Ad~306 

. 

Ad-306a 

2000-2001 DECISIONS OF THE BOARD 
ADMINISTRATIVE APPEALS 

CASE NAME DESCRIPTION 

. . 

Poway Unified School District The Board found that the objections 
and Poway Council of concerning serious irregularity in the 
ClasSified Employees, conduct of a 4ecertification election 
CFf/AFf, AFL-CIO and wamwted setting aside the election 
Califomia School Employees results. A rerun election was ordered. 
Association and its Poway - . 
I 80 

Poway Unified School District The Board denied a request for 
and Poway Council of reconsideration. 
Classified Employees. 
CFf/AFf, AFL-CIO and 
Califomia School Employees 
Association and its Poway .- 80 
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··.• .. · ...• 
;: .• 

DISPOSITION 

Set aside election iesults and ordered 
rerun election. Based on all the facts, 
the totality of the circumstances 
establishes that serious irregularities 
occurred in the condnct of the 
election which had a probable or 
actual imnact on the election results. 

Denied. The request does not meet 
the limited grounds for 

. 

reconsideration because it constitutes 
·little more than a restatement of the 
~ents raised earlier on appeal. 

.. 
' 



d DECISION NO. 

Ad-307 

Ad-308 

Ad-309 
--

2000-2ooi DECISIONS OF THE BOARD 
ADMINISTRATIVE APPEALS 

CASE NAME DESCRIPTION 

Howaro o. Watts v. Los The Boaiil dismisse-0 the public notice 
Angeles Unified School District complaint. The complaint alleged the 

-employer violated BERA by adopting _ 
amended initial negotiating proposals 
without making the amendments 
available for adequate review by the 
public. 

Robert E. Clayton v. State of · The Board denied a request to excuse a 
Califonlia (Department of - late filing caused by Hneged physical 

Social Services) illness. 

Carlos A Veltruski v. State of The Board denied charging party's 

Califomia request to file a late appeal. 
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DISPOSITIQN 

Dismissed. -The compJairii failed to 
support the claim that the employer 
adopted an initial proposal which had 
been amended.without allowing for 
public notice and comment on the 
amendments; Olso, failure to allow 
public comment on propose-0 
amendments to initial pri:Jposals prior 
to the proposing of the amendments 
does not violate BERA section 
3547.l. ' 

Denied. The party failed to 
demonstrate a conscientious effort to 

· ~lv:file. 

Denied The party failed to explain 
how illness prevenred him from 
making a conscientious effort to 

- timelv file. 

---



. ·::;.· 

2000-2001 DECISIONS OF THE BO.Am,) . -- . 
INJUNCTIVE RELIEF REQUESTS -;;\~~7_-

. . . ,·_:.1·~t~:·.~:· ... 

--
l!ECIS!Ol!i ~SE NAME JmSCIUPTION W:SPQSmQl!!I 

NO. 

LR. 415 California School The Board deiiied the request Request denied. 
_Employees for injunctive reliet in which 
Association v. Lucia - the union sought to enjOin the 
Mar Unified School employer from contracting 
District out bargaining unit work 

without bargaining the 
decision and the effects of 
that decisiOn; laying off 
bargaining unit employees 
without bargaining the 
decision and the effects of 
that decision; and bypassing 
the union. 

IR. 416 James Dunlap v. The Board denied the request Request ·denied .. 
United Teachers of for injunctive relief, in which 
Los Angeles an employee sought to enjoin 

the union from enforcing a 
four-year rule so as to deny 
him the opportunity to serve 
in a certain position. 

LR. 417 Gary Marcus v; The Board denied the request Request denied. 
Mount Diablo for injunctive relief. in which 
Education an employee sought to enjoin 
Association, the Association from 
CTA/NEA implementing a new benefits 

program prior to resolution 
of the underlying unfair 
mactice char2e. 

375 



mijCISION 
NO. 

I.R. 418 

I.R. 419 

2000-2001 DECISIONS OF THE BOARD 
INJUNCTIVE RELffiF REQUESTS 

~AS.ENAME DJtSCRIPTION 

Charles Gentry The Board denied the request for 
Corum v. American injunctive reliet; in which an . 
Federation of employee sought to enjoin or 
Teachers postpone the faculty contract 

ratification vote from taking 
place since he contends that the 
contract was allegedly negotiated 
in bad faith, Without the 
informed consent of the faculty 
and without fairly representing 
everv emnlovee in the unit. 

Jim Hard and Cathy The Board denied the request for 
Hackettv. injunctive reliet; in which the· 
California State charging parties sought to enjoin 
Employees the union from denying their 
Association right to approve and/or be on 

union leave . 

.. 

376. 

DISPosmo~ 

Request denied 

Request denied 
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Philip A. KPk·t,_·&'aimeIIaVaiiey Unified School District American Federation 
of Teachers: Califnrnie Tea.chers Association: Does 1 to 10 (inclusive). 
California Supreme Court, Case S091570. Issue: Did the Appellate Court err 
when it dismissed Kok's case? Kok filed his Request for Review with the 
California Supreme Court on September 25,.iooo. The Court denied the Petition 
for Review on November 15, 2000. · · 

Char1es Baird. Allen L. Amell ~d E4w8rd J. Brier v. CalifOrma Faculty 
Association. Kathleen Gonnell. Controller of the State of California and 
California Public fmplovment Relations Board. Ninth Circuit Court of Appeals, 
Case 00-17399 appealing U.S. District CoUrt, Eastern District, Case S 00-999 
DFL JFM. Issue: Did the District Court err when it found no violation of the 
Constitution? Plaintiffs appealed the District Court's decision on December 6, 
2000. Plaintiffs-Appellants' Opening Brief filed on March 26, 2001. PERB filed 
its Notice of Intention Not to File Appellee's Brief on April 17, 2001. The State 
filed its Notice of Intention Not to File Appellee's Brief on April 19, 2001. CPA 
filed its Opening Brief on April 23, 2001. Plaintiffs-Appellants' Reply Brief filed _ 
on May 18, 2001. - · ·· · 

Lucia Mar Unified School District v; Public EmPloyment Relations 
Board/California Schoo1 Employees Association. Second District Court of 
Appeal, DivisionSix. Case Bl50510 [PERB Decisii>n 1440]. Issue: Did PERB 
err in its finding that the District had violated BERA when it contracted out 
transportation services and temiinated bargallling unit positions? Petition filed 
on June 4, 2001. 

CLOSED CASES 

California State Emvloyees Association v. PERB/State ofCalifnrnia 
<Emplovment Deyelqpment Deiiartm.ent) Second Appellate District, Case 
B138299; (PERB . 
Decision 1365-S) Issue: Did PERB err when 'it determined that the Unity Break 
held by EDD employees was not an activity protected by the Dills Acfl CSEA 
filed its Verified Petition for Writ of Review on January 18, 2000 and its Opening 
Brief on March 16, 2000. PERB filed its Brief in Opposition on April 13, 2000. 
The State filed its Opposition to Verified Petition for Writ of Review on April 14, 
2000. CSEA filed its Reply Brief on May 2, 2000. 'on July 6, 2000, Oral 
Argument was heard. The Court issued its decision on October 17, 2000, · 
affirming PERB's decision that CSEA and employee rights were not interfered 
with and modifying PERB's decision as it applied to future "unity breaks" and/or 
related activities in non-work areas during non-work time. The case is remanded 
to PERB. . 

.. 
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Philip A. Kok v. Coachella Valley Unified School District American Federation of 
Teachers. California Teachers Association. end Does 1 though 10. inclusive. Fourth 

,.. (:.-~-:,,pi,s¢,ct Ge:>~ of Appeal, Division TWo, Case E024883; (PERB Decisions 1302, 1302a 
. :~: ;,·o ·~ 1352) ... :Issue: Amicus Curiae brief on behalf of the AFT and CIA arguing the case 

" · · .... ·Should be Pfeempted by PBRB's jurisdiction.. On December 22, 1999, CIA submitted an 
amicus request to PERB. On February 7, 2000, PERB filed its Petition for Leave to File 
Amicus Curiae Brief; .and Brief of Amicus Curiae in support of the AFT and CT A. The 
Court granted PERB's Petition to File as Amicus Curiae on March 23; 2000. On June 8, 
2000, the Court issued its Tentative Ruling affimring the trial court's judgment in favor of 
the Defendants and denial of Kok's motion for reconsideration. The Court issued its 
Opinion denying the petition on August 15, 2000. Kok filed a request for 
reconsideration/ rehearing on August 18, 2000. The Court issued an Order denying 
Appellant's petition for rehear;ing on August 30, 2000. 

Philip A. Kok v. Coachella Yalley Unified School District: Amepcan Federation 
o{Teachers: California Teecher8 Association: Does l to 10 Cinclusive). 
California Supreme Court, Case 8091570. Issue: Did the Appellate Court err 
when it dismissed Kok's case? Kok filed his Request for Review with the 
California Supreme Court on . 
September 25, 2000. The Court denied the Petition for Review on November 
15, 2000. . 

Kofi Oj>oM-Mensah v. Teny Jackson. State Of California IDmmrtment o{Food · 
and Agricu1turel and PERB [PBRBDecisions 1290-S and 1290a-S], Contra 

·Costa County Superior Court, Case C 99 03749. Issue: Did PBRB err in 
upholding the Regional Attorney's refusal to issue a complaint and dismissal of 
the charge. Mensah filed his Petition for Writ of Mandate on October 8, 1999. 
PERB filed its Preliminary Oppositi0n on November 5, 1999. The State filed its 
Return by Way of Answer and Demum:r on November 8, 1999. PERB filed a 
Motion to Dismissi Memorandum of Points & Authorities; and [Proposed] 
Order Granting PERB's Motion to Dismiss on June 8, 2000. Mensah filed his 
Opposition to Respondents Motions to Dismiss on November 4, 2000. The 
Court dismissed the case on November 17, 2000 . 

. Kofi Ooong-Mensah v. Steven B. Bassoff. John E. Sikora. CAPS and PERB 
[PERB Decision 1288-S], Contra Costa County Superior Court, Case C 99 · 
03750 .. Issue: Pid PERB err in upholding the Regional Attorney's refusal to 
issue a complaint and dismissal of the charge. Mensah filed his Petition for 
Writ of Mandate on October 8, 1999. PBRB filed its Preliminary Opposition on 
November 5, 1999. PBRB filed a Motion to Dismiss; Memorandum of Points & 
Authorities; and [Proposed] Order Granting PERB's Motion to Dismiss on June 
8, 2000. On October 24, 2000, CAPS filed Defendants' Request for Judicial · 
Notice· and Demurrer to Complaint. Mensah filed his Opposition to 
Resp~dents Motions to Dismiss on November 4, 2000. The Court dismissed 
the case on November 17, 2000 . 

.. 
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DECLARATION OF BRUCE BARSOOK 
IN SUPPORT OF 

RESPONSE TO DEPARTMENT OF FINANCJ!i. 

Test Claim of the City of Sacramento and 
The County of Sacnunento 

Local Government Employment Rplations 

- ' 

Chapter 901, Statutes of 2000 (S.B. 73!1) . . . 
Titles, ·califonila Code ofRegulatiom, Sections 31001-61630 

CMS-Ol~TC-30 . . 

I, Bruce Barsook. declare: 

1. This declaration is submitted in support of the subject test cbllm. Except as 
otherwise indicated, I have personal knowledge of the fi1cts set furth herein 
and could and would testify competently thereto if called upon so to do. 

2. I am a partner in the firm of Liebert Cassidy Whitmore (LCW), a Professional 
Law CQrporation in its Los Angeles Office. I have been. a public sector labor 
and employment lawyer·since 1976. Prior to joining LCW, I worked fur the 
Public Employment Relations Board (then· known as the Educational 
Employment Relations Board) from 1976 until 1981. I served as counsel to 
the first chairperson of the agency, and beginning in . 1978, . as Qn 
Administrative Law Judge. AB an Administrative Law Judge, it was my 
responsibility, in part, to review un:6iir practice charges, conduct. infurmal 
settlement conferences, rule on discovery ·matters and motions, bold formal 
evidentiary ·hearings, 'and issue formal written decisions regarding unfair 
practice cases. 

3. Since joining LCW in April 1981, I- have maintained a c0ntini1ing and 
·extensive practice in all aspects of labor relations for local agencies and public 
school employers under both the Meyers-Milias-Brown Act (MMBA) and' the 
Educational Employment Relations Act (BERA). This has included 
riegotiating, implementing, administering and litigating all aspects of agency 
shop ammgementil under both of the~ laws. It bas also included representing 
public employers in dozens of Writs· of Mandate proceedings under the 
MMBA and unfilir labor practice charges under the EERA. 

4. I have negotiated se\leral hundred collective bargaining agreements during my 
tenure with LCW, all for public sector clients. Prior to the passage of S.B. 739 
(Chapter 901, Statutes of 2000, the test claim legislatiot;t) most local agency 
contracts that I negotiated did not contain agency shop agreemems; ·Under 
S.B. 739, agency shops can be implemented without a negotiated agreement 
by the use of an employee petition signed by 30% of the bargaining unit 
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(following a 30 day period for negotiations).. Even though an agency shop A 
arrangement will not be implemented unlciss more than 50% of those voti!ii( · ·· <" : W · 
vote affirmatively for the agency shop, an ageney shop may still bC.i:.<:·.;_ -·--'--·'-· 
implemented by a minority of affected employees and without the emplOyet;s< '· 
COJW1D'l'ellCC (e.g., in a unit of 100 employees, 60 employees vote;' -37 ·ffi[" -- .. ·; :': 
agency shop and 33 against agency shop).· · · "" 

S. As a consequence of the passage of S.B. 739, my clients and I have been 
obligated to negotiate agency -shop arrangements even though the ·exclusive 
representative and the employer had a collective bargaining agreement in 
place at the time of the request to negotiate. In addition, my clients and I have 
been obligated to process these agency shop petitions through election and 
implementation, where applicable. A more complete recitation of the new and 
additional responsibilities imposed on 1oc.al agencies is set forth in the Test. 
Claim. 

6. Based on my experience since. the passage of S.B. 739, it is my belief that 
there will be more agency shops implemented uDder this new Jaw than existed 
-prior to the passage ofS.B. 739. 

7. My law firm does legill. w0rk for approximately 30% of the cities m California 
-- and 45% of the COUDties in Califurnia. During my tenure with the firm. we 

haye handled les8 than one writ of mandate per year :from non~police 
associations regarding alleged -violations of the MMBA. (Swtim peace 
officers are not covered by the PERB's jurisdiction.) Since July 2001, when 
PERB began to exercise jurisdiction of local agency labor relations under S.B. 
739, we have handled over a doz.en: un:tair practice charges :frilled by non
peace officer associations. 

8. Defending Writs ~f Mandate in Superior Court are generally less time 

9. 

. consuming, less expewiive and less burdensome than defending the same 
action be:fbre the PERB. Unlike a writ of numdate action, PERB proceedings 
involve an initial response to the unfair practice charge, an. infurmal settlement 
conference immediately after a complaint is issued, the opportunity for 
prehearing discovery, and a full evidentiary hearing. Like writs of numdate, 

· PERB procCedings also involve the filing of an answer to the complaint, 
written arguments or briefs, a written decision, and an. opportunity to appeal 
Unlike a writ, however, a PERB case involves an appeal to the full board in 
Sacramento, then (at least until January l, 2003) an appeal to the Superior 
Court prior to the appeal to the appropriate Court of Appeal 

A case prosecuted through Bu of_ the administrative levels of the PERB often 
takes up Ui two years (or more) befure a final decision is reached. Ahbough 
PERB tries diligently to settle cases prior to a fimnal hearing, because there 
are no filing fees, no evidentiary reqUirements, other than the. specification of 
a prima mcie ·case, and no req~ment that parties be represented by an 
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attorney, public agencies can be left with the dilemma of choosing between a 
system that is more protracted and expensive to litigate than a writ, or settling 
on terms that are less favorable than otherwise Would be the case • 

I declare under penalty of perjury that the·ibre1'oing is true and correct. 
Yi?""™' day of October, 2002, at £,• 1$! fi:> ·, Califurnia. . 

Executed this · 

' ' "' cl!.cO ' 

~tt~ooL 
. Bruce Batsook 

• •>"' 

381' 

. '3~}. , 

-~··:d;:~~~ 
······: ... -:.~·--~ 
·,,,...':..~ 



.. 

PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 

. I am a resident of the County of Sacramento, and I am over the age of 18 years md riot a 
party to the.within action. My place of employment is.4320 Auburn Blvd., SUite 2000, 
Sacramento, CA. 95841. 

On November 27, 2002 I served the Respo:µse to Department of Finance and Declaration 
of Bruce Barsook in Support of Response to Department ef Finance, Test Claim of the 
City of Sacramento and the County of Sacramento, Local Government Employment 
Relations, Chapter 901, Statutes of 2000. (S.B. 739), · Title 8, California Code of 
Regulations, Section 31001-61630, CSM-01-TC~30, by placing a true copy thereof in an 

· envelope addressed to each of the per8ons listed on the mailing list attached hereto,· and 
by sealing and depositing said envelope in· the Untied State mail at Sacramento, 
California, with postage thereon fully prepaid. 

I declare under penalty of perjury under the laws of the State of California that the . 
foregoing is true and correct, and that this declaration was executed this 27th day of 
November, 2002 at Saeramento, California. 

.. 
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1 . Legislative Analyst's Office 
Attention: Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 . 

Ms .. Harmeet Barkschat 
Mandate Resource Services 
5325 Elkom Blvd., #307 
Sacramento, CA 95842 

Executive Director 
Public Employment Relations Board 
103118Ut Street 
Sacramento, CA 95814 

·Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W .. Temple Street, Room 603 
Los Angeles, CA 90012 

State Controller's Office 
Division of Accounting & Reporting 
Attention: Michael Havey 
3301 C Street, Suite 500 
Sacramento, CA 95816. 

Director 
Department cif Industrial Relations 

· 770 L Street 
Sacramento, CA 95814 

Mr. Steve Keil 
California.State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814 

Ms. Patty Masuda, City Manager 
City of Sacramento 
980 Ninth Street, 1 oa. Floor 

·Sacramento, CA 95814 

:~:~). · • . ..-n·~?f':;;.:; · · '· 

.-:~\::·.~;-~t .. ~~i~:~; ... ;:.:.'.;··.:;_·.: ( . ;~ 
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Mr. Andy Nichols, Senior Manager 
Centration, Inc. 
12150 Tributary Point Drive, Suite 140 
Gold River, CA 95670 

~-~ t:~i.:. ~-~ 

Terry Schutten, County Executive· ,,-~ .. ,,.-,. 
Cotinty of Sacramento ' -· · · ·· -- ·-· 

700 H Street, Room 7650 
Sacramento, CA 95814 

Mr. Steve Smith, CEO 
Mandated Cost Systems, Inc. 
11130 Sun Center Drive, Suite 1000 
Rancho Cordova, CA 95670 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive 
Sacramento, CA 95825 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P. 0. Box 987\ 
Sun City, CA 92586 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 361h Street · 
Sacramento, CA 95816 

Ms. Catherine Smith 
California Special District Association 
1215 K Street, Suite 930 
Sacramento, CA 95814 

S. Calvin Smith 
Program Budget Manager 
Department of Finance 
915 L Street 
Sacramento, CA 95814-3706 

.. .. 
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EXHIBITD 

Ms.·Paula Higashi 
Executive Dlrectot" 

. :~. :· . 

Commission on State Mandates 
980 Nintli Street,.Suite 300 

· Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 
DEC 1 t 2002 

COMMISSION ON 
STATF MANnA -r~ ~ 

Th~ Depart1T1ent of Finance has reviewed the City of Sacramento,and County of Sacramento's 
Novem.ber 19111

, 2002, rebuttal to our Augusl 30, 2002 analysts of the test claim submitted by the 
City of Sacramer.ito and the County of sacramento (e!almant)' asking the Commission to · · 
determine Whether spe~fled costs incurrei:I under Chapter No. 901, Statutes of 2000, (SB 739, 
Solis) are· reimbursable state mandated costs (Claim No. CSM..01~ TC-30' "Local Government 
Employment Refations"). · · · · · . · . 

On Pa~~'1 of the Claimant's rebuttal, thEi: Clalmant'ralses the Issue that our test clalm.anal;sis 
is inc?n1Ji;tent with Finance'_. bill analysis of the June 6, 2002 version of SB 739 In the 2000 

· LegislalN~ Se~sion which determined. the relatediegislatlonwo~I~ result in a significant 
~anda.~,cost to the state. . . . · · . 

First, aJ!dlng to lhe California Court of Appeals' finding ir.1 City of Richmond v. Commission on 
· State Mandates, legislative bill analyses are lrrelev.ant to the Issue (64 Gal. App. 4111 1190, . . 

1191). In City of Richmond the Court held that the LegislatUre has entrusted the determination . 
of what constitu.tes a state mandate to the Commission. 

~ecQnd: we .oote th.at the June stn analysis attachment provided with our letter Is for a. version ·of 
· SB 739 that no longer exists and 'therefore is not a viable basis of argument. We also djsagree . 
with the Claimant that later amendments to this leglslatiol') before chaptering were lnsignlflca~. ·. 
_In fact, We·note that the f'.Ugust 25, 2002 version of SB 739 introduced the specificrlan!iluage... . 
that we believe creates the law barring this test' claim from being a mandate: The introduction ·of. 
G.overninent Code.Section 3500 as prOvided in the August 251h version and contained In the . 
chaptetei:I version of SB 739 speclflcaUy holds that this legislation's cos~ are not reimbursable. . . . . . . 

We. continue to hold the position that this test claim legislation does not create a new program ~r 
a hl~her level Of service siryce the duties of the local agency employer representatives as stated 
in qhapter ~01 are •substantially slmnar to the duties and responslbUities required under·exlstlng 
collec11ye bargaining enforeement procedures and therefore the costs in"cur.red by the local 
agency emplQyer representatives in performing those duties and responsibilities under this 
chapter are not reii:nbursable as state-:mandated costs." 

Jn add~tion, Chapter eo1 ·provides for offsetting savings to local agencies since tnis chapter" 
would shift local l!'mployets from a process where they .rely on the court system to l~igate t;nfair 
labor p.ractice charges to a prQcess where they would rely on the Public Employment Relatlons . 

DEC-17-2002 15:34 91632',~~ 977. P.01 
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· Board (PERS) for those types of decisions. This is noted by the PERB process Itself on the 
· .. · . agency's website (http://www.perb.ca.gov/html/perbfunctions.htm): . ' 

An unfair practice cliarge Is filed With PERB by an employer, employee organization, or 
employee alleging t~at'conduot has occurred which Is unl~wful under one of.the Act.s 
aar:nlnlstered· by PERB .. The charge ~ evaluated tb determine whether a .prtma faci~ . 

. case of an unlawful action has been established. A charging party establishe& a Pril'!'la 
· facle case by alleging sufficient facts to permit a reasonable inference that a violation·.of 
the Meyers·Mllias-Brown Ad.. the Educational Employment Relations Ad, the Ollis Act, 

r. Ut! 

· or the.Higher Education Employer-Employee Relations has occurred. If the charge falls 
~o state a prima facie case, a Board agent issues a warning letter notifying the char.ging· 
party of the deficiencies of the charge. If the charge is neither amended nor withdrawn,. 
the Board agent dismisses~· The charging party may appeal' the dismissal to 'the Board · 
itself. lft~e Board agent determines that a charge states a prima facie case of a 
violation, a formal complaint Is issued. The respondent Is then given an opportunity to 
file 'an answer to the complaint. · · , 

Once a c0mplaint has been issued, an Administrative Law Judge (AW)' or other PERB 
agent is·asslgned to the case and ·calls the parties together for an' Informal settlement 
conference, 1:1sually within 30 days ·of the date of the c.omplalnl If settiement is not .. 
reached, a· formal hearing before ~ PERB AW is scheduled, normally Withlrj 60 days of . 
the "date of the Informal CC?nference. Fqllowing .this adjud!eator:y proceeding, the A.LJ 
prepares and issues a proposed decision. A party to the case.may~~en file an .. appeal of 
the .proposed deClslon to .the Boai:d itself. The Board itself may affirm; modify, reverse 'Or 

· -remand the propose~ decision. Proposed decisions which are not appealed to the Board 
itself are 'binding upon tlie parties to th.e case. · · · 

The above process truncates the Claimant's participation and provides oPeratlonal savings . · 
tl')rougt) ~faster adjudication; a court process comparatively cou)d. take years to finalize. The 
Claimant's rebutt~I is.to argue by declaration that the PERB_process does not provide savings. 
The Claimant h~s at this time riot provided any statistical, fiscal, or nur:nerical data showing case· 
costs trends evidencing otherwise. Thus our- position contlnu~s to have merit. 

Again, we con.elude that the duties llsted in this test'clalm are discretionary and therefore do not' 
. qualify as reimbursable state-mandated costs.· ·Under Qounty· of Los Angeles v. Commission on 
·state Mandates, ·the Court of Appeal held that If a local entity has alternatives under th.e st,atute 
other ~han the mandate contribution, the contribution does not cof!Stltute a ~ate mandate {3t 
Cal. App. 4111 806). The Claimant has the alt~matlves available ·in that It may choose to argue an 

· affected case In front of the PERS; It niay externally develop a settleme.nt, or it can try to reso!Ve 
· the employment issue Internally. Only when the Cla\mant chooses to engage the cas~ within· 

.PER.B's. jurisdiction di:>~s the Claimant then fall within the requireme~ of th~t process. 

· As. requ1red by the Commission's regulations, we are including a "Pro~f of Service" ind~cati!,'19 · 
that.the partie-s lnr::luded on the malling list whl~ aqcompanied your August 30, 2002 letter have 

. been provided with copies of this letter via: elther United States· Mail or, In the ~ase of other-~ate 
: : agencies, .lnt~ragency Mail Serytce. . · . . · 

... 

DEC-17-2002 1s:35 386' 
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If you have any questions regarding this letter, please contact Tom Lutzenberger, Principal 
Program .Budget Analyst, or Keith Gmeinder, state mandates claims coordinator for the 

Department of·Flnance, at (916) 445-8913. 

. · ·: · Sincerely, 

~~~ Mi-li-
s. Calvin Smith 
Program Budget Manager 

Attachments 

e. 
. .. , 

.. 
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PROOF OF SERVICE 

Test Claim Name: Local Govemment Employment Relations · 
Test Claim Number: CSM-01-TC-30 ' . -, 

. . 

1. the underslgned, .. decJare as foilows: . . . · . . . . 
I am employed in the County of Sacramento, State of Csllfomia. I am 18 years of age ~r older 
and r:iot a 'party' to the within entitled cause; my business address is 915 L Street, 8 Floor, 
Sacramento, CA 95814. . · 

On December 17, 2602, I served the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission 'on State Mandates and by placing a true copy 
thereof; (1) to claimants and non-state li\gencies enclosed ,in a sealed' enyelope With postage 
thereon' fully prepaid In the United States Mall a~ Sacraments, California; and (2) to state · 
agencies in the normal pickup location at 915 L Street, 8th Floor, for lnteragency Mail Service, 
addressed as f011ows:' ' . 

A-16 
Ms. Paula Higashi, EXecutive Director 
Commission on state Mandates 
980 Ninth Stre.et, Suite 300 · 
Sacramento, CA 95814 
Facsimile No". 445-0278 

8-29 . 
Legislative.Analyst's Office 
Attention M~rlanne O'Malley 
926 L Street, Suite ·1000 
Sacramento, CA 95814 

Ms. Harmeet Barlcschat 
Mandate Resource Services 
5325 Ell<hom .Blvd. '#307 · 
Sacramento, CA 95842 

Executil1e Director 
. Public Employment Relations Board 
103118111 Street . . 
Sacramento, CA 95814 

Mr-. Leonard Kaye, .Esq., 
County of L.os Al:lgeles· 
Auditor-Controller's Office 
!500 W. iemple.Street, ·Room 603 
Los Angeles, .CA 90012 

.. 

8-8 . 
State Controner's Office 
Division of A'ecountlng & Reporting 
Attention: Michael t;avey 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Pam Stone, Legal Counsel 
MAXIMUS 
4320 Auburn Blvd., Su.lte 20.00 
Sacramento, CA 95841 

C-50 
Director . 
Department of Industrial Relations 
770 L Street . 
sa·cramento, CA.95~14 

Mr. David Wel\house . 
David Wellhouse & Associates, Inc . 
9175 Kiefer Blvd .. Suite .'\.21 
Sacramento, CA 95826 · 

Mr. steye-Keil · . . . 
California State Association of Counties 
1100 K Street, Suite 101 . 
Sacramento, CA 95814 

··" ~· • i . 

. -.. -.. · ... 
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Ms. Patty Masuda, City Manager 
City of Sacramento 
980 Ninth Street, 10th Floor 
Sacramento, CA 95814 

Mr. Andy Nichols, Senior Manager 
Centration, Inc. 
12150 Tributary Point Drive, Suite 140 
Gold R\IJer, CA 96670 

Terry Schutten, County. Executive 
C0t1nty of ~acramento 
700 fi Street, Room 7650 
Sacramento, CA 95814 · · 

Mr. Steve Smith, CEO 
Mandated·Cost:Systems, Inc. 
11130 Sun Center Drive, Suite 100 
Ranclio Cordova, CA 96670 

Mr. Allan Burdick 
MAXIM US 
4320 Auburn Blvd., Suite 2000 
Sacn:i.rnento, CA 95841 

Mr. Paul Minney _ .. _ 
Spector, Mldd\~~n,J'.()_ung, & Minney, \.,LP 
7 Park Center Or.Ive. : , 
Sacramento, CA ~~82$: 

. . . . ·~ . 

Ms: sandy Reyrtolds;]~restdent · 
Reynolds Consulting Group, Inc. 
P0Box987 -
Sun City, CA 92586 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 36tti Street . . · · 
Sacramento, CA 95816. · · · 

Ms. Catherine Smith 
Califomla Special District Association 
·1.215 K Street. Suite 930 
Sacramento, CA 95814 

1 decl~re under penalty of perjury U!"der the laws of.the State of California that the foregoing m 
true and c:Orrect, and that this declaration was executed on December 17, 2002, at Sacramento · 
callfornla. . 

~~ MarYtat 

.. 
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STATE OF. CALIFORNIA ARNOLD SCHWARZENEGGER, Governor 

COMMISSION ON STATE MANDATES 
960 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 
PHONE: (916) 323-3562 
FAX: (916) 445·0278 
e-mail: csmlnfo@csm.ca.gov 

December 7, 2006 

Mr. Allan P. Burdick 
MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

And Affected State Agencies and Interested Parties (see attached mailing list) 

RE: Adopted Statement of Decision 
Local Government Employment Relations, 01-TC-30 
City and County of Sacramento, Claimants 
Statutes 2000, Chapter 901 (SB 739) 
California Code of Regulations, Title 8, Sections 31001-61630 

Dear Mr. Burdick 

The Commission on State Mandates adopted the attached Statement of Decision on 
December 4, 2006. State law provides that reimbursement; if any, is si.lbject to Commission · 
approval of parameters and guidelines for reimbursement of the mandated program; approval of 
a statewide cost estimate; a specific legislative appropriation for such purpose; a timely-filed 
claim for reimbursement; and subsequent review of~e claim by the State Controller's Office. . . . 

Following is a description of the responsibilities of all parties and the Commission during the 
parameters and guidelines phase.. · 

• .Claimant's Submission of Proposed Parameters and Guidelines. Pursuant to 
Government Code section 17557 and California Code of Regulations, title 2, 
sections 1183. 1 et seq., the claimant is responsible for submitting proposed parameters · 
and guidelines by January 8, 2007. ·See.Government Code section 17557 and California 
Code of Regulations, title 2, sections 1183.1 et seq. for guidance in preparing and filing a 
timely submission. Also, the claimant may propose a "reasonable reimbursement 
methodology," a formula for reimbursing local agency costs mandated by the state. (See 
Gov. Code,§ 17518.5 and Cal. Code Regs., tit.2, 1183.13.) 

• Rev.iew of Proposed Parameters and Guidelines. Within ten days of receipt of 
completed proposed parameters and guidelines, the Commission will send copies to the 
Department of Finance, Office of the State Controller, affected state agencies, and · 
interested parties who are on the enclosed mailing list. Any recipient may propose a 
"reasonable reimbursement methodology" pµrsuant to Government Code section 
17518.5. All recipients will be given an opportunity to provide written comments or 
recommendations to the Commission within 15 days of service. The claimant and other 
interested parties may submit written rebuttals. (See Cal. Code Regs.; tit. 2, § 1 l83.l l.) 

·-· 1, 



December 7, 2006 
Page 2 

• Adoption of Parameters and Guidelines. After review of the proposed parameters and 
guidelines and all comments, Commission staff will recommend the adoption of the · 
claimant's.proposed parameters and guidelines or adoption of an amended, modified, or 
supplemented version of the claimant's original submission. (See Cal. Code Regs., tit. 2, 
§ 1183.12.) 

Please contact Nancy Patton at (916)323-3562 if you have any questions.· 

Sincerely, 
I 

vf UIN 
Executive Director 

Enclosure: Adopted Statement of Decision 

J:\MANDA TES\2001\O1 tc30\sodadopttr.doc 
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BEFORE THE 

COM:MISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Government Code Sections 3500, 3500.5, 3501, 
3502.5,3507.1, 3508.5, 3509, 3510, and 3511; 

California Code of Regulations, Title 8, Sections 
31001-61630; 

Statutes 2000, Chapter 901; 

Filed on August 1, 2002 by the City of 
Sacramento and the County of Sacramento, 
Claimants. . 

Case No.: 01-TC-30 

Loctil Government Employment Relations · 

STATEMENT OF DECISION PURSUANT 
. TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on December 4, 2006) 

STATEMENT OF DECISION 

The attached Statement of Decision of the Commission on State Mandates is hereby adopted 
in the above-entitled matter. 

~ ,., 
~/WLW. 

Date 

. I 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STA TE OF CALIFORNIA 

IN RE IBST CLAIM: 

Government Code Sections 3500, 3500.5, 3501, 
3502.5, 3507.1, 3508.5, 3509, 3510, and 3511; · 

California Code of Regulations, Title 8, Sections 
31001-61630; . 

Statutes 2000, Cba:pter 901; 

Filed on August 1, 2002 by the City of 
Sacramento and the County of Sacramento, 
Claimants. 

Case No.:. 01-TC-30 

·Local Government Employment Relations 

STAIBMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DMSION 2, 
·cHAPIBR 2.5, ARTICLE 7 

(Adopted on December 4, 2006) 

STATEMENT OF DECISION 
The Commission on State Mandates ("Commission") heard and decided this test claim during 
a regularly scheduled hearing on December 4, 2006. Pamela Stone, John Liebert, Ed Tackach, 
Dee Contreras, and Krista Whitman appeared on behalf of City of Sacramento and County of 
Sacramento, claimants. Susan Geanacou, Donna Ferebee, Carla C~eda, and Wepdy Ross 
appeared on behalf of Department of Finance. · 

The law applicable to the Commission's determination of a reimbursable state-mandated· 
program is article XIII B, section 6 of the California Constitution, Government Code section, _ 
17500 et seq., and related case law. 

At the hearing, the Commission adopted the staff analysis to partially approve this test claim 
by a vote of 6-0. 

Summar)' ofFuidings 

This test claim addresses statutes that amended the Meyers-Milias-Brown Act (hereafter 
"MMBA"), regarding employer-employee relations between local public agencies and their 
employees. The test claim statutes authoriz.e an additional method for creating an agency shop 
arrangement and expand the jurisdictipn of the Public Employment Relations Board (hereafter 
"PERB'') to include resolving disputes and enforcing the statutory duties and rights of those 
public employers and employees subject to the MMBA. · 

Under the existing provisions ofMMBA, the governing body of a local public agency is 
required to "meet and confer in good faith" regarding wages, hours, and other terms and 
conditions of employment with reco~ employee organizations. When agreement is 
reached between the parties, a memorandum of understanding is jointly prepared to present to 
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the governing body for acceptance; if accepted; the memorandum becomes bindiiig on both the · 
public employer and employee organization. 

Local agencies are authorized to adopt reasonable rules and regulations, after conSultatiori. with 
employee organizations, for. administering emplOyer-employee relations under the MMBA. 
Prior to 2001, labor-management disputes under MMBA were resolved through locally 
adopted procedures,· and appeals from that process eould be made to the courts. In 2001, the 
test claim statutes placed enforcement of the MMBA under PERB jurisdiction, but excluded 
the City of Los Angeles, the Councy of Los Angeles, arid peace officers from PERB 
jurisdiction. 

The Commission finds that the test claim statutes arid regulations impose a reimbursable state
mandated program on local public agencies within the J:lleaning ofarticleXIIl B, section 6 of 
the California Constitution, and Govei'nment Code section 17514, for the f9llowing activities: 

L Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdivision (b) of 

· Government Code section 3502.5; and transmit such fees to the employee organization. 
(Gov. Code § 3508.5, subd. (b)) . · 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pilrsuant to an age:ncy shop arrangement that was established 
under subdivision (b) of GoveJ'nm.ent Code st;ction 3502.5. (Gov. Code § 3502.5, subd. 
(c)) . 

3. Follow PERB.procOO.u.res in responding to cbatges and appeals filed with PERB, by an 
entitY 'other than the focal public agency empldyer, concerriing an 1in:falt labor practice, 

-a unit determination, representation by an emplOyee organization, recognition of an 
employee organization, or an election. Mandated activities are: 

a. proeedures for fillilg documents or extensions. for filing documents with PERB 
(Cal. Code Regs., tit. 8, §§ 32132, 32135 (Rtigister 2001, No. 49)); 

b. ·proof of service (Cal. Code Regs., tit. 8, § 32140'(Re~ster 2001, No. 49)); 

c. responding to subpoenas and investigative subpoenas (Cal~ Code Regs., tit. 8, 
§§ 3214~, 32150 (Register 2001, No. 49)); 

d. conductirig depositions (Cal: Code Regs., tit. 8, §.32160 (Register 2001, No. 49)); 
.'. 

e. participating in hearings and responding as required by PERB agent, PERB 
· Adininistrative Law Judge; or the five-member PERB (Cal. Code Regs;, tit. 8, · 
- §§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 

32212, 32310, 32315, 32375, 32455, 32620, 32644; 32649, 32680, 32980, 60010, 
.60030, 60050, and ()0070 (Register 2001, No. 49)); and - · 

f, filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190 (Register 2001, No. 49)). 

Proposition IA, approved by the voters November~. 2004, amended article XIII B, section 6 
of the California Constitirtion to require that .unless the Legislature appropriates the full 
payable amount in a fiscal year for a mandate, the operation of the mandate shall be susp.ended 

· fur that fiscal year. How~ver, section 6, subdivision (b)(5), states that this provision is not 

2 



applicable to "a requirement to provide or recognize any procedural or substantive protection, · 
right, benefit, or employment status of any local government employee or retiree, or of any 
local government employee organization, that arises from, affects, or directly relates to future, 
current, or past local government employment and that constitutes a mandate subject to this 
section." The Commission finds that subdivision (b)(5) is applicable to this test claim . 

. ·. BACKGROUND 

This test claim addresses statutes that amended the MMBA, regarding employer-einployee 
relations between local public agencies and their employees. The test claim statutes and 
regulations authorize an additional method for creating an agency shop1 arrangement and 
expand the jurisdiction of PERB to include resolving disputes and enforcing the statutory · 
duties and rights of those public employers and employees subjectto the MMBA. If approved, 
the reimbursement period for this test claim would begin with the 2001-2002 fiscal year. 

The MMBA was enacted in 19682 with the following intent: 

It is the purpose of this chapter to promote full communication between 
public employers and their employees by providing a reasonable method of 
resolving disputes regarding wages, hours, and other terms and conditions of 
employment between public employers and public employee organizations. 
It is also the purpose of this chapter to promote the improvement of 
personnel management and employer-employee relations within the various 
public agencies in the State of California by providing a uniform basis for 
recognizing the right of public employees to join organizations of their own 
choice and be represented by those or~anizations in their employment 

· relationships with public agencies .... 

Public agencies covered under the MMBA include "every governmental subdivision, every 
district, every public and quasi-public corporation, every public agency and public service 
corporation and every town, city, county, city and county and municipal corporation, whether 
. incorporated or not and whether chartered or not," but do not include school districts, a county 
board of education, a county superintendent of schools, or a personnel commission in a school 
. district having a specified merit system.~ · 

Public employees covered under the MMBA include "any person employed by any public 
agency, including employees of the fire departments and fire services of counties, cities, cities 
and co\Jnties, districts, and other political subdivisions of the state, excepting those persons 
.elected by popular vote or appointed to office by the Governor of this state."5 The test claim 

1 "Agency shop" means "an arrangement that requires an employee, as a condition of 
. continued employment, either to join the recognized employee organization, or to pay the 

organization a service fee in an amount not to· exceed.the standard initiation fee, periodic dues, 
and general assessments of such organization ... " (Gov. Code § 3502.5, subd. (a)). 

2 Statutes 1968, chapter 1390. 
3 Government Code section 3500, subdivision (a). 
4 Government Code section 3501, subdivision (c). 

" 5 Government Code section 3501, subdivision (d). 
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statutes, however, specifically exc\ude peace officers from the provisions,6 and therefore peace 
officers and their employee organizations are not considered in this analysis. 

Under the existing provisions of:MMBA, the governing body of a local public agency, or its 
designee, is required tC? "meet and confer in good faith" regar<µng wages, hours, and other 
terms and conditions of employment with recognized employee organizaticins.7 When 
agreement is reached between the parties, a memorandum of understanding is jointly prepared 
to present to the governiD.g body for accep1ance;8 if accepted, the memorandum becomes 
binding on both the public employer and employee organization for its duration.9 

Local agencies are authorized to adopt reasonable rules and regulations, after consultation with 
employee organizations, for administering employer-employee rel.atjons under the MMBA. 10 

The test claim statutes establi~hed that PERB may adopt rules in are~ where a local public 
agency haS no rule, 11 and enforce and apply the rules adopted by a focal public agency 
concenµng unit determinations, representation, recognition, and elections.12 

An agency Shop agreement may be established through negotiation between the local public 
agency employer and a public employee cirganiz.ation which has been recognized as the . 
exclusive or majorify bargaining agent. 13 The test claini statutes provide an additional method 
for an agency shop arrangement to be established: 

[A]n agency shop arrangement ... sh8ll be placed in effect, without a 
negotiated agreement, upon (1) a signed petition of 30 percent of the 
employees in the applicable bargaining unit requesting an agency shop -
agreement and an election to implement an agency fee arrangement, and 
(2) the approval of a maj()pty of employee~ '\¥h0 Cast ballots and VOte in a 
secret ballot electi~n in favor of the agency shop a.gfeem'ent. -The petition . 
may only be filed after the recognized employee organization haS requested 
the public agency to· negotiate on an agency shop Srrarigement and, 
beginning seveil working days after the public agency received this request,· 
the two parties have had 30 calendar days to attempt good faith negotiations 
in an effort to reach agreement.14 _ _ 

6 Government Code section.3511. 
7 Government Code section 3505. 
8 Government Code section 3505 .1. 
9 San Bernardino Public Employees Assn. v. City of Fontana (1998) 67 Cal.App.4th 1215. -
10 Government Code section 3507. 
11 Government Code section 3509, subdivision (a). 
12 Government Code section 3509, subdivision (c). 
13 Government Code section 3502.5, subdivision (a). 
14 ~overnment Code section 3502.5, subdivision (b). 
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Agency sho8 arrangements are not applicable t0 management, confidential, ~r supervisory 
employees. · . . · · 

With regard to agency fee arrangements, the MMBA states that nothin~ shall affect the right of 
a public employee to authorize a dues deduction from his or her salary. 6 The.test claim . 
statutes added the following requirement of the employer: · 

. A public employer shall deduCt the payment of dues or service fees to a 
· recogruzed employee orgairlz.ation as reqillred by an agency- shop . 

. arrangement between the recofFZ_ed employee organi:ration and the public 
ell;lployer. (Emphasis added.) · · · · · 

Prior to 2001, the lii.boi;:~anagement disputes Un.der MMBA wete resolved through locally 
adopted procedures, !!!id appeals from that process could be mad.e to the courts .. In 2001, the 
test claim statutes placed enforcement cifthe :MMBA under PERB jurisdictioil.18 Thus, a 
complaint alleging any violation of MMBA or of any niles adopted by a focal public agency 
pursuant to Government Code section 3507 are now re_solved by PERB as an unfair practice 
charge, 19 and rules adopted by a local public agency concemmg unit determinaticms, . 
representation, recognition, and elections are enforced and applied by PERB.20 However, the 
City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal Code 
section 830.1 are not subject to PERB jurisdiction.21 

. . .· 

Although the :MMBA has-not previously been the subject .of a test claim, claims for some 
collective bargaining activities under the.Educational Employment Relations Act(EERA) have 
been determinedto constitute reimbursable state mandates, as described below.·· 

Collective Bargaining Under the Educational Employroent Relations Act (EERAJ · 
. ., .... ,. . . . 

In. the Collective Bargaining Statement of Decision, the Board of~ontrol determined that . 
Statutes 1975, chapter 961 (theEERA), constituted a reimbursable mandate. Parameters and 

· guidelines \Vere adopted on October 22, 1980, and amended seven t:i.nles before the decision on 
the ~ext related _claim: Collective Bargaining Agreement Disclosure (97~ TC-08). 

15 Government Code section 3502.S, subdivision (e), formerly subdivision (c); that provision 
was subsequently amended to delete confidential and supervisory employees (Stats. 2003, . 
ch. 311). · 
16 Government Code· section 3508.5, subdivision (a) .. 
17 Government Code section 3508.5, subdivision (b). 
18 Government Code section 3510 (amended and renumbered from seCtion 3509 by Stats. 
2000,"ch. 901); PERB is an independent state body, consisting of five members, ":1th . 
jurisdiction to administer and enforce several California employer-employee relations statutes 
including the MlvfBA (Gov. Code§§ 3541 and 3541.3). 
19 Government Code section 3509, subdivision (b). 
20 Government Code section 3509, subdivision (c). 
21 Government Code sections 3509, subdivision (d), and 3511. 
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On March 26, 1998, the Commission adopted the Statement of Decision for the Collective 
Bargaining Agreement Disclosure test claim. The Commission found that Government Code 
section 3547.5 (Stats. 1991, ch. 1213) and California Department of Education Management 
Advisory 92~01 constitute a reimbursable mdate for requiring K-14 school districts to 
publicly disclose the major provisions of all collective bargaining agreements after 
negotiations, but before the agreement becomes binding. · 

The parameters and guidelines for Collective Bargaining Agree,;.,ent Disclosure were adopted 
in Augtist 19, 1998, an:d consolidated With the Collective Bargaining parameters and 
guidelines. The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows: 

_.:;. 

..... 

• Determination of appropriate bargaining units for representation and · 
determination of the exclusive representatives: · 

a Unit determination; 

b. Determination of the exclusive representative. 
. . '. . -

• Elections and dec;ertification elections of unit represen~tives ~e 
reimb\Jrsable in the event the Public Employment Relations Board 
determines that a question of representation exists and orders an election 
held by secret ballot. · 

• Negotiations: reimbursable functions.include -- receipt of exclusive 
representative's initial contract proposal, holding of public hearings, 
providing a reasonable number of copies· of the employer's propci8ed 
contract to the public, development and presentation of the initial · 
district contract proposal, negotiation of the contract, reproduction and 
distribution of the final contract agreement. · 

- • · Impasse proceedings: 

a · Mediation; 

b. Fact-finding publication of the findings. of the fact-finding panel. 

• Collective bargaining agreement disclosure. . 

• Contract administration and adjudication of contract disputes either by 
arbitration or litigation. Reimbursable functions include grievances and 
administration and enforcement of the contract. 

• Unfair labor practice adjudication process and public notice complaints. 

Agency Fee A"angements 

In December 2005, the Commission approved in part and denied in part a test claim filed by 
Clovis Unified School District regarding fair share fees by non-union members in California's 
K-14 public schools (Ageney Fee Arrangements, OO-TC-17/01-TC-14). In modifying the 
EERA, the test claim statutes required that: l) employees of K-14 school districts must either 
join the selected employee organization or pay such organization a service fee; 2) employees 
who claim a conscientious objection to joining or supporting a union shall not be required to .. 
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do so but may be required to pay equal amounts to a charitable organization and proof of such 
contribution may be required by the· employee organization or the public school employer; 
3) public school employers deduct the amount of the fair share service fee from the wages and 
salary of the employee anQ. pay that amount to the employee organization; and 4) public school 
employers provide the exclusive representative of the employees with the home address of 
each member of a bargaining unit. The test claim regulations further required the public · 
school employer to file an alphabetical list containing the names and job titles or 
classifications of the persons· employed in the unit within 20 days after a petition is filed to 
rescind or reinstate an agency fee arrangement. · 

The Commission concluded that some of the activities did impose a reimbursable state
mandated program on public school employers, as follows: 

• deducting the amount of the fair share service fee and paying that amount to the 
employee organization; 

• providing the exclusive representative of a public employee with the home address of 
each member of a bargaining unit; and 

• timely filing with PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit. ,. 

Claimant's Position 

The claimant states that there are "substantial activities and costs," that are "well in excess of 
$200.00 per year," which will be undertaken by local governments to comply with the test 

· claim statutes and regulations. 22 These costs are "costs mandated by the State" under article 
XIII B, section 6 of the California Constitution; and Goverriment Code sections 17500 et seq. 

Claimant asserts that costs for the following activities will be incurred and are reimbtirsable: 

1. Engage in separate agency-shop negotiations for up to 30 days, pursuant to 
Government Code section 3502.S, subdivision (b), and title 8, California Code of 
Regulations, section 32990, subdivisions (a) and (e). 

' . . . . 

2. Process agency shop petitions, pursuant to Government Ccide section 3502.5, 
subdivision (b), and Department of Industrial Relations (hereafter ·~DIR") website. 

3. Participate in meetings ~th petitipriing uruon to discuss jointly selecting a neutral 
. person or entity to conduct the agency shop election; pursuant to Government Code 

section 3502.5, subdivision. (b); and DIR website, · 

4. Participate in meetings with such neutral person or entity, or the State Conciliation . 
. Service (hereafter the "Election Supervisor"), and the petitioning union; and endeavor 
to reach an agreement, pursuant to Government Code section 3502.S, subdivision (b), 
· and DIR website. 

22 At the time the test claim was filed, Government Code section i 7564, subdivision (a), stated 
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. 
That section was subsequently modified in Statutes 2002, chapter 1124, to increase the 
minimum to $1,000. If this test claim is approved, any reimbursement claims must exceed 
$1,000. 

.. 
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5. Compile and'provide the Election Supervisor the necessary unit employee information 
to verify the 30 percent showing of interest, pursuant to Government Code section 
3502.5, subdivision (b), and DIR website. 

6. Post and distribute notiees of election, pUrsuant to Government Cod~ section 3502.5, 
subdiVision (b), and DIR website. · 

7. Compile and provide appropriate payroll records for the Election Supeniisor, pursuant 
to Government Code section 3502.5, subdivision (b), and DIR Website. 

8. Make available empl<,>yees to serve as voting place observers, pursuant to Government 
Code section 3502.5, subdivision (b), and DIR website. 

9. stiiff, prepare for, and represent the agency in administrative or· court proceedings_ 
regarding disputes as to management, supervisory and confidential designations (which 
are excluded from agency shop arrangements), pursuant to Goverilment Code section 
3502.5, subdivisions (b) and (e), and procedures of the State Mediation and 
Conciliation Service. · · 

10. Provide staffing to iilstitute and administer procedures for agency fee deductions and 
transmittal to.union, pursuant to Government Code sections 3502.5, subdivision (b), 
and 3508.5, subdivisions (b) and (c). 

11. Institute ·and administer procedures and documentation for in lieu fee paynients of 
_.;. conscientious objectors, and transmittal to appropriate charities; pursuant to _ 
.·.;: · GQverninent Code section 3502.5, subdivis_iorui (b) and (c). 

: _ ·:.12. Negotiate with the union concerning the above tWo procedures; anc,l represent the 
agency in the event of PERB intervention regarding disputes, pursuant to Government 
Code section 3502.5, subdivision (b). · 

. 13. Process agency shop rescission petitions, pursuant to Government Code section 3502.5, 
subdivision (d). 

14. Participate in PERB 's rulemaking process relating to implementation of its jurisdiction 
under the test claim legislation, pursuantto Government Code section 3509, 
subdivisions (a), (b ), and ( c ), and PERB' s website. · 

15. Develop and proVide training in PERB~s rules, procedures and decisions for agency 
supervisory and management perSonnel and attorneys . 

. ., 
16. Respond to appeals made to the PERB qf.agency actions regarding unit issues, 

representation mattel'S, recogfiitioil, elections and unfair practice determinations, 
pursuant to Government Code section 3 509, subdivisions (b) and ( c ); . arid title 8, 
California Code ofRegulation8, sections60000 and 60010. 

. ' 

17. Respond to, or file, unfair labor practice charges, pursuant to Government Code section 
3509, subdivision (b), and title 8, California Code of Regulations, sections 32450, 
32455,32602,32603,32615;32620;32621,32625,32644,32646,32647,and32661. 

18. Participate in PERB's investigation of charges, pursuant to title 8, California Code of 
Regulations, sections 32149, 32162, 32980, and 60010 . 

.. 
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19. Prepare for hearings before PERB Administrative Law Judges including, but not 
limited to the preparation of briefs, documentation, exhibits, witnesses and expert 
witnesses, pursuant to title 8, California Code of Regulations, sections 32150, 32160, 
32164,32165,32190,32205,32210,32212,32647,and60040. 

20. Present the .agency's case before the PERB's Administrative Law Judge, including 
expert witness fees, increased overtim,e costs for employee witnesses, closing brief, 
costs of transcripts and travel. expenses, pursuant to title 8, California Code of 
Regulations', sections 32170, 32175, 32176, 32'178, 32180, 32190, 32206, 32648, 
32649, 32207, 32209, 32230, 32680, 60041, and 60050. 

i l . Represent the agency at proceedings that' appeal PERB Administrative Law Judge 
· decisions to the Board itself, including travel expenses, pursuant to title 8, California 

Code of Regulations, sections 32200, 32300, 32310, 32315, 32320, 32360, 3i370, 
32375, 32410, 32635, and 60035. · · · 

22. Prepare for and represent the agency at appeals of final PERB.decisions to superior and 
appellate courts, pursuant to title 8, Calif9rnia Code of Regulations, section 32500. 

23. Prepare for and represent the agency in superior and appellate court proceedings 
regarding litigation over the test claim legislation's ambiguity and scope, as well as the 
parameters of the jurisdiction of the PERB. · 

. . . 

Claimants, City ofSacramento and County ofSacramento; filed comments on 
November 19, 2002, in response.to ili,e Department ofFinance's commentS of August 30, 
2002. Claimant City of Sacramento filed commen,ts in response to the draft staff analysis, and 
claiinant County of Sacramento filed comments in response to the Department of Finance's 
comments o:f:November 13, 2006. The issues i'aised in those coriunents are addressed in the· 

. following analysis. · 

Position 'of Department of Finance 

The Department of Finance states that there are not any state-reimbursable costs resulting from 
the test· claim statu.!es, for the following reasons: · 

• The test claim statutes do not create a new program or higher level of service since, 
pursuant to the language of the statutes, the duties of the locaf agency employer · 
representatives are "substantially similar to the.duties and responsibilities requited 
under existing collective bargaining enforcement procedures and therefore the costs 
incurred by the local agency employer .representatives in performing those duties and 
responsibilities under this chapter are not reimbursable as state-mandated costs." . 
Duties that the agencies alieady perform under the existing process include responding 
to unfair labor practice charges, compiling payroll and personnel records, and 
participating in meetings and negotj.ations with unions. 

• Many of the activities listed in the test claim are discretionary and therefore do not 
qualify as reimbursable state-mandated costs, such as creating and providing tr~g 
on the PERE rules and regull;ltions, processing agency shop petitions, participating in 
PERB's rulemaking process, or appealing PERE decisions. 

• The test claim statutes provide for offsetting savings to local agencies since the 
provisions shift local employers from a process wherein they rely on the court system 
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to iitigate unfair labor practice charges to a process where they would rely on PERB for 
those types of decisions. The costs that the employers would incur through the process 
with PERB would have been incurred ifthe unfair. labor practice claims were still 
being litigated in the court system. To the extent that PERB settles claims before they 
ever reach a courtroom., the provisions within this chapter would result in savings to the 
public agencies. · 

The Department of Finance provided additional comments on December 18, 2002, in response 
to claimant's rebuttal. of November 19, 2002, and in response to the draft staff analysis. The 

. issues raised in those comments are addressed in the following analysis. 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6'ofthe California Constitution23 reco~s 
the state constitUtional restrictions on the powers oflocal government to tax and spend. "Its 
purpose is to preclude: the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased 
financial responsibilities because of the taxing and spending limitations that articles XIII A 
and XIII B impose."25 A test claim st1:1.tutes or executive order may impose a reimbursable 
state-mandated pro~ if it orders or commands a 109al agency ·or school district to engag~ in 
an· activity or task.2 In addition, the required activity or ta!lk must be new, constituting a "new 
prograir!," and it must create a "higher level of service" over the previously required level of ... u . . service. . . . 

Th~ courts have defined a "program" subject to article XIII B, section 6, of the California 
Cciiistitution, as· one that carries out the governmental function of providing public services, or 
a law that imposes unique requirements on locii.I agencies or school districts to impiementa 

23 Article XIII B, section 6; subdivision (a), (as amended by Proposition IA in November 
2004) provides: "Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a subvention of funds 
to reimburse that local government for the costs of the program or increased level of service, 
except that the Legislature may,· but need not, provide a subvention. of funds for the following 
mandates: (1) Legislative mandates requested by the local agency ·affected. (2) Legisl!ltion 
defiriing a new crime or changing an existing definition of a crime. (3) Legislative mandates 
eriacted prior to January 1, 1975, or executive orders or regwations initially implementing 
legislation enacted prior to January 1, 1975." · · · 
24 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. . . . 

. . 
25 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
26 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 1S5, 174. 
27 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 
44 Cal.3d 830, 835-836 (Lucia Mar). ~ 
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state policy, but does not ·apply generally to all residents and entities ill the state.28 To 
determine ifthe program is new or ilnposes a higher level of serVice, the test claim legislation 
must be compared with the legal requirements in effect immediately before the enactment of 
the test claiin legislation. 29 A "higher level of service" 'occurs when there is "an increase in the 
actual level or quality of governmental services proviiied."30 

' . Finally, the newly required activity or increased level of service must impose costs mandated 
by the state.31 · · · · . · 

The Commission is vested with exclu8ive authority to' adjudicate disputes over the existence of 
state-mandated programs within the meiining of article XIII B, section 6.32 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as 
an "equitable'remedy to cure the perceived unfairness resulting from political decisions on 
funding priorities .. "33 

. · . 

The analysis addresses the following issues: 

• Are the test claim statutes and regulations subject to article XIII B, sectjon 6 of the 
California Constitution? 

• Do the activities mandated by the tes~ claim statutes and regulations constitute a "new 
program or higher level of service" within the meaning 'of article XIIl B, section 6 of 
the California ConStitution? 

• Do the activities mandated by the test claim statutes and regulations impose "costs 
mandated by the state" within the meaning of article XIII B, section 6 of the California 
Constittition and Govemnient Code section 17 514? · 

Issue 1: · Are the test claim statutes and regulatlons subject to article XIII B, 
section 6 of the California Constitution? 

A. Do the Test Claim Statutes or Regulations Mandate Any Activitks? 

In order for a test claim statute or executive order to impose a reimbursable state-mandated 
program under article XIII B, section 6, the language inust mandat.e an activity or task upon 

28 San Diego Unified School Dist., supra, 33 Cal.4th 859, S74, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia · 
Mar, supra, 44 Cal.3d.830, 835) .. 
29 San Diego Unified School Dist., s~pra, 33 Cal.4th 859,, S77; iucia Mar, supra, 44 Cal.3d 

' 830, 835. ' 
30 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
31 County of Fresno v. State ~!California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Cod~ sections 17514 and 1755~. · · 
32 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. . 
33 C~unty of Sonoma, supra, 84 Cal.App.41Q 1264, 1280, citing City of San Jose .v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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local governmental agencies. If the language does not mandate or require local agencies to 
perform a task, then article XIII B, section 6 is not triggered. 34 

· 

The claimant is requesting reimbursement for activities related to: 1) participation in PERB's 
rulemaking process to implement the test claim statutes; 2) representing the agency in court 
regarding litigation over the test claim statutes' ambiguity and scope; 3) agency shop 
arrangements; 4) agency shop rescissions; 5) dues or service fee deductions; 6) .in lieu fee 
payments; 7) PERB jurisdiction and administrative hearings; and 8) representing the agency in 
court appeals of final PERB decisions. 

In the following analysis, where the plain language of the test claim statutes or regulations does · 
not require a particular activity, but such activity might reasonably stem from an activity 
approved for reimbursement by the Commission, the Commission can considerdaimant's · 
request for reimbursement for those activities at the Parameters and Guidelines stage to 
determine whether they are reasonable methods of complying with the mandate pursuant to 
title 2, California Code of Regulations, section 1183.l, subdivision (a)(4). · 

Rulemaking and Litigation Activities Regarding the Test Claim Statutes and Regulations 

The Commission finds that participation in PERB's rulemaking process to implement the test 
claim statutes and representing the agency in litigation over "ambiguity" in the test claim · 
statutes are not.activities required by the test claim statutes or regulations. Participation in 
these activities is discretionary on the pait of the local public agency. 

Clii.imant argues that without participation ofthe employers in the rulemaking process, the 
regulations would not have addressed the needs of the employers and would have been.crafted 
with only the input of the various unions, resulting in needless expense to all local government 
employers. Nevertheless, the plain-language of the test claim statutes contains no provision. 
requiring local agencies to participate in the rulemaking process, nor to litigate the test claim 
statutes. Therefore, rulemaking participation and litigation costs are not subject to, or 
reimbursable pursuant to, article XIII B, section 6. 

Agency Shop Arrangement Activities 
(Gov. Code. § 3502.5. subds. (b) & (e)) 

The test claim statutes modified Government Code section 3502.5 to add a new method.for 
creating an agency shop arrangement. Subdivision (b) states that, in addition to being · 
established through negotiation between the local public agency employer and a: public. 
employee organization pursuant to subdivision (a), an agency shop arrangementshall be placed 
in effect upon a signed petition of30 percent of the employees in a bargaining unit requesting 
both an agency shop agreement and an election to implement an agency fee arrangement, and 
the approval of a majority of employees who cast ballots in favor of the agreement. The 
petition for the agreement may only be filed after the employee organization has requested the 
public agency employer to negotiate on an agency shop arrangement, and the parties have had 
30 calendar days to attempt good faith negotiations in an effort to reach agreement.35 . 

34 City of Mercedv. State of California (1984) 153 Cal.App.3d 777, 783 (City of Merced) . 
35 Govenunent Code section 3502.5, subdivision (b). 
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Subdivisi?n (e) provid~s that agency shof arrangements are not applicable to management, 
confidential, or supel'Vlsory employees. 3 . · . 

For agency shop arrangements established pursuant to subdivision (b), the election is 
conducted.by a neutral third party jointly selec~d by the local public agency employer and the 
employee organization.37 Where the employer and employee organization cannot agree on a · 
neutral third party, the Departi:nent of Industrial Relations, Division of Conciliation, shall 
conduct the election. 38 · · . · . . · . 

Claimant is requesting reimbursement for: 1) engaging in separate agency shop negotiations 
for up to 30 days; 2) processing agency shop petitions; 3) participating in meetings with the 
petitioning union to discuss jointly selecting a neutral person or entity to conduct the agency 
shop election; 4) participating in meetings with the neµtral person or entity, or the State 
Conciliation.SerVice (Election Supervisor), to reach agreement; 5) compiling and providing 
the Election Supervisor.the necessary unit employef'. information to verify the 30 percent 
showing of interest;· 6) posting and distributing notices of election; 7) compiling. and providing 
appropriate payroll records for the Election Supervisor; arid 8) making employees available tci 
serve as voting place observers. Claimant is also seeking reimbursement for staffing, 
preparing for, and representing the local public agency in adniinistrative or court proceedings 
regarding disputes as to management, supervisory and confidential designations, which are 
excluded from agency shop arrangements. . 

The plain language of the test claim statutes and regulations regarding subdivision (b) agency 
shop llrrilri.gemeiltii does not require public agency employers to engage in separate.agency 
shop negotiatioil1J for u1;i" to 30 days_. The test claim statutes state that "(t]he petition [for the 
agency shop arrangeiiierit] may only be.filed after the recognized·employee organization·bas 
requested the public agency to negotiate on.an agency shop artangemeritand; beginning seven 
working days after the public agency received this request, the two parties have had 30 
calendar days to attempt good faith negotiations in an effort to reach agreement." (Emphasis 
added.) This language does not mandate the filing of a petition or party negotiations. 

. . 

Claimant states that for the public agency employer to fail to participate.in gciod faith 
negotiations during the 30-day period is an unfair labor practice, citing title 8; California Code 
of Regulations, section 32603, subdivision (c), which states it shall be an unfair labor pre.Ct.ice 
for a public agency to ·~[r]efuse or fail tO meet and confer in good faith with an exclusive 
representative as required by Government Code section 3505 or any focal rule adopted 
puisuantto Government Code section 3507 ." Section 3505 requires the local public agency to 
meet and confer in good faith regarding. wages, hours and other terms.and conditions of 
employment Nevertheless, for the reasons stated below, the Commission finds that the test 

. . 

36 Government Code section 3502.5, subdivision (e), formerly subdivision (c); that provision 
was sub~equently amended to delete confidential and supervisory employees (Stats. 2003, 

· ch. 311 ), but the amendment was not pled in the test claim and thus staff makes no findings 
with regard to it. 
37 Ibid . 

. 38 Ibid. 
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claim statutes do not require the local public agency employer to engage in agency shop 
negotiations. · · · 

The Third Reading Analysis of Senate Bill No. 739 - the test claim statutes - provide the 
· folloWing ~tements: 

1. Some public agency employers unfairly withhold or refuse agreement· 
o~ agency fee arrangements despite a significant interest demonstrated by 
employees. · 

2. The existing MMBA provisions are said to provide· employers with an 
unfair veto authority over such arrangements .. 

3. This bill provides employees with an alternative process to obtain an 
· agency fee agreement through a fair, democratic process. 3? . . 

The California Attorney General has interpreted Government Code section 3502.5, 
subdivision (b), in an opinion finding tlult the Department of Industrial Relations may 

· conduct an agency shop election during ·the tei:i.n of an existing memorandlµll of .. 
understanding (MOU) with an existllig agency shop provision if that provision is first 
rescinded or temoved.4° Citing the Senate Rules Committee Analysis for the test claim 
statutes, noted above, the Attorney General stated: "It is clear from the legislative history 
of section 3502.5 that the employee election procedures of subdivision (b) were added to 
the"statute to deal with siniations where the negotiated MOU procedures speci/zed in 
subdivision (a) proved to be unsuc.cessfal.". (Emphasis added.)41 Opinions of the 
Attorney Geiieral, wbiie not binding, are entitled to great .weight, and in the absence of 
controlling authority, these opinions are persuasive 'sinee the legislature is presumed to be 
cognizant of that construction of the. statute.' 42 . . . . -

CIB.iinant states in its comments that Sta'.ff shoUld "coo.Sider the fact that agency shop · . 
. arrangements are no longer just the product of MOU negotiations, but tiilder the terms of the 
test claim legislatio~ can be raised at any time during the term: of an MOU. This new mandate 
vests union's With that right, and requires good faith negotiations in a manner and iit a time that 
had never .existed prior to the test claim legislation."43 However, the subdivision (a) agency .. 
shop proVisions have been in effecfsince 1981, and nothiiig in those preexisting provisions 
restricted negotiations to the time period of MOU negotiations. 

39 Senate Rules Committee, Office of Senate Floor Analyses, Third Reading Analysis of 
Senate Bill Number 739 (1999-2000 Regular Ses~ion), as amende4 May 13, 1999, Page 3. 
40 - . 

· 86 Ops. Cal. Atty. Gen. 169. 
41 Id. at page 4. . 
42 . 

Napa Valley Educators' Assn. v. Napa Valley Unified School Dist. (1987) 194 
Cal.App.3rd 243, 251. 

43 Comments on Draft Staff Analysis submitted by City of Sacramento, claimant, on· 
November 9, 2006. ~ 

14 



Thus, in accordance with the Attorney General's opinion, the employer-employee negotiations 
referenced in subdivision (b) are the same negotiations that would occur under subdivision (a), 
but subdivision (b) m~ly establishes a date when the employee organization may file th~ 
agency shop petition. If the public agency eniplo}'.er refused to negotiate with' the employee 
organization on an agency shop agreement, any resulting "unfair labor practice" would stem 
from subdivision (a) rather than subdivision' (b ), the test claim statutes. 

• Therefore, the Commission findS that.the activity of eri.g9.ging in agency shop negotiations is 
not required of the public agency employer as a result of the test claim statutes. · 

The Commission further finds that none of the other_ activities claimed regarding subdivision 
(b) agency shop arrangements44 are required by the test claim statutes or regulations, since, as 
noted below, no other document that could be considered an "executive order'' has been pl¢ 
indicating that any of those other _activities are required. 

Government Code section 17553, subdivision (b ), states that: 

All test claims shall be filed on a form: llrescribed by the commission arid 
shall contain at least the following elements and documents: · 

(1) A written narrative that identifies the specific sections of statutes or 
executive orders alleged to contain a mandate . . . · 

(3) (A) The written narrative shall be supported with copies of all of the 
foilowmg: 

(i) The teSt claim statute that includes the bill number or executive order, 
alleged to. impose or impa~ a mandate. · 

The test claim form filed by clallruints does not include a cite to a statute, regulation or 
executive order requiring the local .public agency employer to perform any activities with 
regard to agency shop elections. Page 6 of the test claim makes a teference to the·Department 

·of Industrial Relations (DIR) website, at http://www.dir.ca.gov/csmcs/ase-sb739.html. As of . 
· October 5, 2006, that DIR website. displays "Pro.cedures for mand8.te<i agency' ~C>P ·elections," 
last updated April 2005. No actual document from the website was filed with th~~ claim, 
however, and the website reference itself cannot be considered a "document" filed with the test 
claim, pursuant to section 17553, subdivision.(b)(3); Since.those procedures from the website 
- that may otherwise be expected of public agency employers with regard to subdivision (b) 
agency shop elections - were not pied, the Commission does not have jurisdiction to make any 
findings with regard to them: · 

In comments on the draft staff ~ysis, clainiant asserts that the public agency employer must 
process agency shop petitions, since "[ o ]nly the employer possesses the records necessary for 
compiling the needed information. concerning unit employees, in order to ascertain whether the 
30% requirement has been met, and to makeup the required lists of qualified VQtei"s." 

44 To the extent that ~y activities claimed here could result from charges filed with PERB, 
those activities are addressed undei: the "PERB Jurisdiction and Administrative. Hearings 
(Gov. Code,§ 3509)" heading, infra. .. 
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However, claimant still has not pled a "document" upon which the Commission bas 
jurisdiction to make a finding as to whether these activities are state-mandated.

45 

Accordingly, the Commission finds that Government Code section 3502.5, subdivision (b), 
does not impose any state-mandated activities that are subject to article XIII B, section 6. 

Agency Shop Rescission Activities 
(Gov. Code, € 3502.5, subd. (d)) 

Government Code.section 3502.5, 8ubdivision (d), provides that an agency shop arrangement 
may be rescinded by a majority vote of all the employees in the unit pursuant to procedures 
specified or other procedures negotiated by the local public agency employer and the · 
recognized employee organization. Put'suant to the test claim statutes, the agency shop 
rescission provisions are now "also applicable to an agency shop agreement placed in effect 
pursuant to subdivision·(b)." 

Claimant is requesting reimburse~ent for "processing" agency shop rescission petitions. 
Although there is no specific requirement in the t('.lst claim stafutes or regulations to "process" 

. agency shop re8cission petitions, the test claim regulations contain one provision regarding 
agency shop rescissions. Title 8, California Code of Regulations, section 61610, states the 
following: · 

: .. ::.~· .. 

Within 20 days following the filing ofthe petition to rescind an agency shop · 
agreement or proVision, the public agency shall file with the [PERB] 
regional office an alphabetical list containing the names and job titles or 

. classifications of the persons employed in the unit described in tije petition 
as of the last date of the payroll period immediately preceding the date the 

. petition was' ·filed, .unless otherwise directed by tl;i.e Board. 

· However, title 8, California.Code of Regulations, secµoµ 61000, sta~s thatsecti~ns 61000 
et·seq. are applicable "only where a public agency has adoptc:id such provision8 as its local rules 
or:where all parties.to a representatioJ! case agree to be bound by the applicable.PERB 
Regulations." Thus, any activities in those regulation8 flow from the discretionary act of 
adopting them or agreeing to be bound by them, and do not constitute state-mandated 

· activities. 46 · · · · · 

Therefore, Government Cotj.e section 3502.5, subdivisi<:>n (d), does not impose any 
state-mandated activities that are subject to article XIII B, section 6. 

. ' 
45 At the hearing, claimants provided a copy of the "Procedures for mandated agency shop 
.elections" froni the DIR website, dated December 2, 2006, which has been placed in the 
record. No· amendment to the test claim was filed and thus the Commission did not have 
jurisdiction to make any findings on the information provided. 
46 Title 8, California Code of Regulations, section 61000 has been amended since the t~st 
claim was filed. However,. the amended regl.iiations were not pied and are not addressed in this 
analysis. · ·• 
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Dues or Service Fee Deduciio11S 
(Gov. Code. § 3508.5. suod (b)) 

Test claim statute Government Code section 3508.5, subdivision (b), states that "[a] public 
employer shall deduct the payment of dues or service fees to a recognized employee 
organi:ratfon as required by an agency shop arrangement between the recognized employee 
organization and the public employer." . · 

The claimantis requesting reimbursement for costs to provide staffing to institute and 
administer procedures for agency fee deductions and their transmittal to ¢.e union for agency 
shop arrangements established pursuant to Government Code section 3502.5, subdivision (b), 
negotiate with the union concerning those procedures, and represent the agency in the event of 
PERB intervention regarding disputes. · 

The Commission finds that the plain language of the statutes requires only that the local public 
·agency cause the dues or service fees to be deducted from the affected employees' wages and 
transmitted to the union. There is no requirement in the test claim statutes or regulations 
requiring the agency to institute and administer "procedures," negotiate with the union 
concerning those procedures, or represent the agency in_ the event of PERB intervention.47 

Thus, Government Code section 3508.5, subdivision (b), does impose a state-mandated activity 
. on the local agency - causing the dues or service fees to be deducted arid transmitted to the 

union - which is subject to article XIII B,,section 6. · 

In Lieu Fee Pavments 
(Gov. Code.§ 35(f2.5. subd (c)) 

Where an agency shop arrangem~t has been established, Government Code section 3502.5, 
subdivision (c), provides.that employees who conscientiolisly object tojoinllig or financially 
supporting public employee organizations shall riot be required to join or financially support 
any public employee· organization as a condition of employment. The test claim statutes made 
this existing provision applicable to agency shop arrangements established under Government · 
Code section 3502.5, subdivision (b). 

Conscientious objectors may be reqUired io pay sums equal to the dues, initiation or agency 
· shop fees to a nonreligfous, nonlabor charitable fund, in lieu of fees paid to the employee 

organization. Proof of stich payments, if they are required, "shall be made on a monthly basis 
to the public agency as a condition of continued exemptio_n from the requirement of financial 
support to the public employee organization." 

The claimant is requesting reimbursement for costs to institute and administer procedures and 
documentation for in lieu fee payments of conscientious objectors and their transmittal to 
app~opriate charities, negotiate with the union concerning those procedures, and represent the 
agency in the event of PERB intervention regarding disputes. 

Agency shop arrangements can be established under subdivision (b) without the local public · 
agency employer's approval. Although the employee holding a conscientious objection "may 

47 To the extent that any actiVities claimed here could result from charges filed with PERB, 
those activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Government Code section 3509)" heading, infra. .. 
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be required" to make in lieu fee payments, under subdivision (b) agency shop arrangeinents, 
that requirement would be established by the employee organization and covered. employees, 
with no discretion on the part of the local public agency employer. Therefore, activities 
required because of an in lieu fee payment provision of a subdivision (b) agency shop 
arrangement would not be discretionary. · · · ··· 

Based on the plain language of the test claim statutes and regulations, the only activity 
required of the local public agency employer is to receive the required monthly ''proof' of in 
lieu fee payments. The Department of Finance assertS that since the test claim statutes do not 
require the local public .agency to take any action once the-monthly "proof' is received, it 
disagrees with the finding that such receipt is a state-mandated reimbursable activity. 
Nevertheless, the verb "receive" is defined as ''to take or acquire (something given, offered, or 
transmitted.),48 and the Commission finds that ''receiving proof of such payments" does 
constitute an actual activity required by the state of the focal public agency employer. · 

. . . 
The other activities claimed are not required by the statutes or regulations, and, as a result, are 

. not state-mandated aetivities.49 . . . . 

Thus, Government Code section 3502.5, Subdivision (c), does impose a state-mandated 
activity on the local agency - receiving monthly proof of in lieu fee payments - which is 
subject to article XIII B, section 6. 

P ERB Jurisdiction and Administrative Hearings 
(Gov. Code. § 3509) 

The test claim statutes added provisions granting the PERB jurisdiction over disputes arising 
un~er the MMBA, including enforcing and applying local rules and regulations adopted by a 
lo~ public agency .. Goverilmenf Code section 3509 states: · 

.-,,:., . . . 
·· · (a) The powers and duties of [PERB] described in Section 3541.3 shall also 
.. _ apply, as· appropriate, to this chapter and shall include the authority as set 

forth in subdivisions (b) and (c) . 

. (b) A complaint alleging any violation of this chapter or of any rules and regulations 
··adopted by a public agency pursuant to Section 3507 shall be processed as.an unfair 

practice charge by [PERB]. [PERB] shall ~ply and interpret unfair labor practlces 
consistent with.existing judicial interpretations of this cha.Pter. 

(c) [PERB] shall enforce and apply rules adopted by a public agency concerning unit 
determinations, representation, recognition, and elections. 

In its quasi-judicial capacity to resolve employer-employee disputes~ PERB has several powers 
and duties, including the ability to "hold hearings, subpoena witnesses, administer oaths, take · 
the testimony or deposition of any person, and ... to issue subpoenas duces tecum to require 

48 The American Heritage Dictionary, New College Edition, 1979, page 1087. 
49 To the extent that any activities claimed here result from any charges filed with PERB, those 
activities are addressed under the "PERB Jurisdiction and Administrati.ve Hearings 
(Government Code section 3509)" heading, infra. · .. 
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the production and·examination of any employer's or employ!!e organization's records, books, 
or papers relating to any matter within its jurisdiction."50 . · · 

As a result of the test claim statutes, regulatio·ns setting forth PERB procedures were modified 
to reflect their applicability to MMBA disputes. These regulations set forth detailed 
procedures for conducting initial administrative hearings and administrative appeals of those 
decisions to the five-member PERJ;l itself, including such matters a8 tinie and manner of filing 
camplaints, investigations, subpoenas, depositions, conduct of hearings, rules of evidence, 
briefs, oralarguments, transCripts, decisions, re?onsiderations and appeals.s1 

A complaint under MMBA can be made as an unfair ·labor practice charge or a request for 
PERB to review a local public agency employer's action concerning a unit determination, 
representation, recognition or elections. · 

The claimant is seeking reimbursement for costs to: 1) respond to appeals made to the PERB 
of agency actions regarding unit issues, representation matters, recognition, elections and 
unfair practice determinations; 2) respond to, or file, unfair labor practice charges; 
3) participate in PERB's investigation of charges; 4) prepare for hearings before PERB 
AdminiStrative Law Judges incliiding, but not limited to, the preparation of briefs, · 
documentation, exhibits, witnesses and expert witnesses; 5) present the agency's case before 
the PERB's Administrative Law Judge, including expert witness fees, increased overtime costs . 
for employee witnesses, closing brief, costs oftransCripts and travel expenses; 6) represent the 
agency at proceedings that appeal PERB Administrative Law Judge decisions to the Board 
itself, including travelexpenses; and 7) develop and provide training in PERB's rules, 

_ procedures :and decisions for agency supervisory .and management ·personnel;' a.lid attorneys. 

For the reasons stated below, the.Commission finds that the local public agency employer is 
required to engage.in the activities set forth in the PERB procedures when cases are filed with 
PERB by an entity other than the public agency employer. However, the Commission finds 
that where a local public ·agency employer initiates a charge or appeal with PERB, that 
decision is discretionary and thus does not mandate any of the PERB procedures. 

Clahnant argues that where PERB errs in the interpretation of a law or its application to the. 
facts.in a given situation to the detriment of the employer, the employer has no choice but to 
appeal.its decisions; similarly, the employer has no choice but to respond to any union appeal 
of a PERB .decision. Claimant also argues that, in coming under the jurisdiction of PERB, the 
employer now bas no choice but to file aii unfair labor practice if the union is engaging in · 
conduct which constitutes a violation of MMBA. The types of actions which can be 
undertake:\l by the union, which constitute unfair labor practices and are illegal under MMBA, 
"include- such concerted activities as refusBls to perform all required job duties, slowdowns, 
sick outs, rolling strikes and work stoppages."52 

· . . . . 
'. . . 

so Government Co9e section 3541.3, subdivision (h). 
51 Title8 California Code of Regulations, sections 31001 et seq. ' . 
s2 Comments on Draft Staff Analysis, submitted by claimant City of Sacramento on .. 
November 9, 2006; page 3. 
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Claimant further states that: 

Illegal concerted activities threaten public health, safety and welfare, if for 
example, emergencies are not promptly responded to; if garbage piles up 
and is. not collected; if sewage is not properly treated and disposed _of; if 
public assiStance is not administered and paid as required; and if payroll, 
accounts payable and a9COunts receivable are not processed. Furthermore, 
-it is disruptive to agencies ifa union were to intimidate or coerce an 
employee because of the exercise of his or her rights guaranteed by 
Government Code, section 3502 or any local rule. _ 

Public health and safety can be seriously undermined if a union engages in 
unfair labor practices which go unchecked. Just as any violation of the 
MMBA by an employer constitutes an unfair labor practice charge, so too 
does any violation of the MMBA by an employee organization. This is 
not the type of conduetwhich should be countenanced by a finding of 
'voluntariness' on the part of the Commission.53 

' ' ' 

. The Department of Finance asserts that the public agency employer's PERB activities are 
discretionary, however, based on the case of County of Los Angeles v. Commission on State 
Mandates{l995) 32 Cal.App.4th 805 (County o(Los Angeles II). That case, in interpreting the 

" holding in Lucia. Mar, 54 noted that where local entities have alternatives under the ~tatute other 
. :~' than paying the costs in question, the costs do not constitute a state mandate. Finance argues 
i :;, that, in this case, the claimant has "alternatives available in that it may choose to argue an 

Y: affected case in front ofthe.PERB, it may externally develop a settlement, or it can try to 
.. reso.lve the employment issue internally. Only when the claimant cho.oses to engage the case 
,, ·within PERB' s jurisdiction [which includes responding to charges and appeals filed with . · 
.:·. PERB] does the claimant then fall within the requirements of that process."55 

· · 
~ .... t ' 

The plain language of the statutes and regulations does not require the local public agency 
employer to initiate charges or appeals to PERB. The cases have found that, in the absence of 
strict legal compulsion; a local governinent entity might be "practically" compelled to take an 
action thus triggering costs that would be reimbursable. The case of San Diego Unified School 
Dist. addressed the compulsion issue in the context of student expulsions. There, the court 
found that in the absence of legal compulsion, compulsion might nevertheless be found when a 

_ school district exercised it discretion in deciding to expel a student for a serious offense to 
other students or property, in light of the state constitUtional requirement to provide safe 
schools.56 - · . 

. ' 

Here, claimant is seeking reimbursement for costs to file unfair labor practice charges with 
PERB, or appeal decisions of PERB, claiming it has no choice in the matter when the union 
engages in such concerted ilctivities a.S refusals to perform all required job duties, slow doWD8, 
sick outs, rolling strikes and work stoppages, because the public health and safety is at risk. 

53 Ibii 
54 Lucia Mar, supra, 44 Cal.3d 830. 

s_s Comments from Department- of Finance, submitted December 20, 2002, page 2. 

-
56 San Diego Unified School Dist., supra, 33 Cal.4th 859, at page 887, footnote 22. 
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This argument falls short of the circumstances discussed inSan Diego Unified Schoo/. Dist, 
where the constitutional requirement for safe schools might practically compel the school 
district to expel a student. And since the public agency employer has alternatives to initiating 

. an unfair labor practice or filing an appeal With PERB, such as resolving employment issues 
internally or developing settlements, l#e County of Los Angeles II case is applicable to find . 
that no mandate exists. Moreover, the Supreme Court in San Diego Unified School Dist. 
'underscored the notion that a state mandate is found when the $,te, rather that1 a local official, 
has made the decision to require the costs to be incurred. 57 In this case, the state has not 
required the local public agency employer to file any charge or appeal with PERB. 

Thus, the Commission finds that where a local public agency employer files a charge or appeal 
with PERB, that decision is discretionary, and the PERB procedures are only triggered 
because of the employer's discretionary decision to bring the case forward .. 

- . 
However, since cooperation with PERB and its'subpoena powers is needed to resolve MMBA 
disputes adjudicated by PERB, the local public agency employer does not have. any 
alternatives and is required to engage in the activities set forth in the PERB procedures when 
such disputes are filed ~th PERB by an entity other than the local public agency employer. 

Therefore, the Commission finds that orily the following events trigger the requirement for the 
local public agericy employer to participate and respond in accordance \'{ith the PERB 
procedures: 1) an Unfair labor practice charge, or a request to review a local public-agency 
employer's action concerning a unit determination, representation, recognition or electioll, is _ 

· -filed with PERB by an etiticy other than the local public agency employer; 2) a decision by a 
PERB agent, PERB Administrative Law.Judge,·or the five-member PERB is appealed by an 
entity other thari the local public agency employer; or 3) the local public agency employer is 
ordereq by PERB'to join in a matter. Accordingly, the following activities are state~mandated, 
and are subject to article XIII B, section 6: - · 

a. procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

· b. proof of service (Cal. Code R~gs., tit. 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs;, tit. 8, 
§§ 32149, 32150); 

d. conducting depositions (Cal. Code Regs., tit .. 8, § 32160); 

e. participating in heaiings and responding as required by PERB agent, PERB 
Administrative _Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212, 
32310, 32315, 323,75, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 
60050, and 60070); and _ 

f. filing and responding to written motions in the course of the hearing (Cal. Co!fe Regs'., 
tit. 8, § 32190) . 

.As noted above, any action by .the local public agency initiating a case or amending it, ?r an . 
appeal of a decision by a PERB agent, PERB A~strative Law Judge, or the PERB itself, 1s 

57 Id. at page 880. 
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discretionary and therefore not required. Accordingly, the following activities initiated by the 
local public agency are not.state-mandated activities: 

• file an unfair practice charge (Cal. Code of Regs., tit. 8, §§ 32602, 32604, 32615, ·. 
32621, 32625) . . . . . 

• appeal of a ruling on a moticin (Cal. Code of Regs., tit. 8, § 32200); 

• amendment of complaint (Cal. Code of Regs., tit. 8, §§ 32625~ 32648); 

• appeal of an administrative decision, including request for stay of activity and appeal of 
dismissal (Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and 60035); 

• · statement of exceptions to Board. agent decision (Cal. Code of Regs:, tit. 8, § 32300); 

• request for reconsideration (Cal. Co_de of Regs., tit. 8, § 32410); and 

• request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450). 
. . . 

Furthermore, costs for related expert witness services, travel expenses and PERB training are 
not required by the test claim statutes or regulations and, thus, are not state~mandated 
activities. 

Court Appeals ofFinal PERB Decisions .. 
([it. 8. Cal. Code Regs., § 32500/ 

S~'dtion 32500, subdivision (a), states that "[a]ny party in a representation case by the Board . 
it8eiL:. may file a request to seek judicial review within 20 days following the date of service 
of the decisiOn." Subdivision (b) states that "[a]ny party shall have 10 days following the date 

. of~ervice of¢.erequest to file a response." 

Claimant is requesting reimbursement for costs to prepare for and represent the agency in 
superior and appeliate courts·reg8.rding appeals of final PERB decisions. The plain language of 

. tlie'test claim Statutes and regulations does not require the_ local public agency employer to 
perform any activities' with regard 'to superior or appellate court appeals of final PERB. 
decisions: Therefore, these costs are not subject to article XIII B, section 6. 

· Summary ofState-Mandated Activities 

In summary, the Commission.finds the_ following activities are state-mandated, and therefore 
subject to article x:Ill B, section 6:. 

1 .. Deduct from employees' wages the payJ111mt of dues or service fees required pursuant 
to an agency shop arrangement that was established under subdiV:ision (b) of 
Government Cod~ section 35.02.5, and transmit such fees to the employee organization. 
(Gov. Code§ 3508·.5, subd. (b)) 

2. Receive from the employee any proof of in lieu fee payments made to charitable· 
organizations required pursuant to an agency shop arrangement that was established 
under subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, 
subd. (c)) · 

3. Follow PERB procedures in responding to charges or appeals filed with PERB, by an 
entity other than the local public agency employer, concerning an unfair labor practice, 
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a unit determination, representation by an employee organi7.8.tion, recognition of an 
employee organization, or an election. Mandated activities are: 

a procedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, §§ 32132, 32135); 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 32150); 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176,32180,32205,32206,32207,32209,32210, 

'32212,32310,32315,32375,32455,32620,32644,32649,32680,32980,60010, 
60030, 60050, and 60010); and 

£ filing and responding to written motions in the course of tlie hearing (Cal. Code 
Regs., tit. 8, § 32190). · 

B. Do the Mandated Activities Constitute a Program? . 

The courts b.B.ye held that the term "program" within the meaning of article XIII B, section 6 
means a program that carries ou.t the·governmental function .of providing a service to the 
public, or laws which, to implement a state policy, impose unique requirements on local 
g.overnments and do not apply generally to all residents and entities in the state. 58 

· 

Here, the activities mandated by the test claim statutes and regulations con8tituted 
modifications to employer-employee relations under the 11MBA. The proyisions are 
applicable to "every governmental subdivision, every district, every-public and quasi-public. 
corporation, every public agency and public corporation and every town, city, county, city and 
county· and municipal corporation ... " and thus impose unique requirements on local 

. governments and do not apply generally to all residents and entities in the state.· Therefore, the 
nia:lldated activities constitute ·a ''program" within the meaning of article. XI1I B, section 6. · · 

lssue2: Do the activities mandated by the test claim statutes and.regulations 
constitute a "new prognlin or higher level of servic~" within the meaning 

· . of article XIII B, section 6 of the California Constitution? 

A test claim statute or executive order imposes a "new program or higher level of service" 
when the mandated activities: a) are riew in comparison with the pre-existing scheme; and 
b) result in an increase in the actual level or qu:ality of governmental services provided by the 
local public agency.59 The first step in making this determirultion is to compare the mandated 
activities with the legal requirements in effect immediately before the enactment of the test 
claim statutes and regulations. 

58 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). · · 
59 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 

830, 835. 
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Prior to 200 l, the MMBA contained provisions for an agency shop arrangement to be formed 
when an agreement was negotiated between the local public agency empfoyer and the 
recognized employee organization. 60 The test claim statutes provided additional 
authorization for formation of an agency shop without a negotiated agreement between a 
local public agency employer and a recognized organization, and made the existin~ ~gency 
shop rescission provisions applicable to the new type of agency shop arrangement. 1 

· Thus, 
mandated activities related to the second category of agency shop formation, and rescission 
of such agency shop arrangements; are new in comparison to the pre-existing scheme. 

Prior to 2001, the MMBA provided that nothing could affect the right of a public employee 
to authorize deduction of employee organization dues from his or her wages.62 The test 
claim statutes require a local public agency employer to deduct the payment of dues or 
·service fees to a recognized employee organization from the employee's wages pursuant to 
an agency shop atrangement,63 regardless of how such arrangement is formed. These 
required deductiollS are new in comparison to the pre-existing scheme. 

Prior to 2001, disputes arising un.der the :MMBA Were dealt with via local public agency 
rules adopted w:u:ler MMBA, and any appeals were made in the courts. The test claim 
Statutes brought MMBA disputes under the jurisdiction of PERB, 64 and thus local public 
agency employers are now· subject to the procedures enacted by PERB for dispute resolution. 
Since these PERB dispute resolutic;m procedures are now applicable to local public agency 
eirl~ioyers siJbject to MMBA, the activities required are new in comparison to the pre-
e:id.stlllg scheme. · 
-·7 . . . 

Th~ Department of Finance points out that the teSt claim statutes provided specific language 
.expressing the Legislature's intent that since the duties are similar to requirements in existing 
Jaw~ the statutes do not create a reimbursable state mandate. The language states: 

f:''·• The Legislature finds and declares that the duties and responsibilities of 
······ - local agency emplOyer representatives under this chapter are substantially 

similar to the duties and responsibilities required under existing collective 
bargaining enforcement procedures and therefore the costs incurred by the 
local agency employer representatives in perfoniling thos~ duties and 
responsibilities under this chapter are not reimbursable as state-mandated 
easts 65 

· . . . . 

60 Government Code section 3502.5, subdi~sion (a). 
61 Government <:;ode section 3502.5, subdivisions (b) and (d). · 
62 Government Code section 3508.5, subdivision (a). 
63 Government Code section 3508.5, subdivision (b). 

~Government Code section 3509. 
65 Governinent Code section 3SOO, subdivision (b). 
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·· However, courts have stated that "legislative disclaimers, findings and budget control language 
are not determinative to a finding of a state mandated reimblirsable program ... "66 Moreover, 
the courts have determined that: 

[f]he stlltutory scheme contemplates that the Commission [on State 
Mandates},~ a quasi-judicial body, has the sole and exclusive authority to 

-adjudicate whether a state mandate exists. Thus, any legislative findings are 
irrelevant to the issue of whether a state mandate exists .. ~ 67 

- . 
' -

Therefore, the Legislature's findings that the test claim statutes do not impose state-mandated -
costs may not be relied upon by ~e Commission as a basis for its conclusion: 

The Department contends that the duties already performed by local public agencies under the 
existing process include responding to unfair labor practice charges, compiling payroll and 
personnel records, ahd participating in meetings and negotiations with unions. The 
Com.mission does not dispute that some similar activities may have been performed i.inder the 
existing process. However, many of those activities were previously triggered fo~ different 
purposes, i.e., for 1:1egotiated agency shop arrangeµients, and performed in a different forum, 
i.e., the courts. Therefore, as set forth above, the Commission finds that there are specific 
activities 'that are newly mandated by the test claim statiites and regulations. 

Furthenno~, since the mandated activities require the local agency to perfonn new tasks iri 
service of impr0ving local public agency employer-employee relations, the new activities do 
result in an increase in the ~tual level of services provided by the local public agency. 

Accordingly, the Commission finds that the activities mandtited by test claim statutes and 
regulations constitute a "new program or higher level of service" .on local agencies within the 
meaning of article XIiI B, section 6. 

lssue3: Do the activities mandated by the test claim statutes and regulations 
imp'ose "costs mandated by the state" within the meaning of article XIII B, 
section·6 of the California Constitution and Government.Code section 
17514? 

For the mandRted activities tO impose a reimbursable, state-mandated program, two additional 
elements must be satisfied. FfrSt, the activities ni.ust impose costs mandated by the state 
pursuant to· Government Code section 17514: Second, the statutory exceptions to 
reimbursement listed in Government Code section 17556 cannot apply. 

Government Code section 17514 defines "costs mandated by the. state" as any increased cost a 
·local agency is-required to .incur as a result of a statute that mandates a new program or higher -
level of service. The claimant alleged in the test claim that the costs for activities necessary to 
comply with the test claim statutes and regulations are "well in excess of $200 per year."

68 

66 County of Los Angelesv. Commission ~n State Mandates (2003) 110 Cal.App.4th 1176, 
citing Carmel Valley Fire Protection District v. State of California (1987).190 Cal.App.3d 

521, 541. 
- th 

61 County of Los Angeles, supra, 32 Cal.App.4 805, 819. . . 

68 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated 
that the no test .claim or reimbursement claim shall be made wiless the claim exceeds $200. 
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Thus, there is evidence in the record, signed under penalty of perjury, that there are .increased 
costs as a result of the test claim statutes and regulations. · 

Furthermore, for the reasons stated below, the Corllmission finds that none of the statutory 
exceptions to reimbursement listed in Go:vernment Code section 17556 are applicable. 
Government Code section 17556 states that: 

The commission shall not find costs mandated by the state, as defined in · 
Section 17514, in any claim submitted by a local agency . '.., if, after a 
hearing, the commission finds that: 

. . 
(e) The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings t9 local agencies ... that result in no net 
costs to the local agencies ... , or includes additional revenue that was 
specifically intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state mandate. 

The Department of Finance asserts that the test claim statutes provide for offsetting savings to 
local agencies since the provisions shift local employers from a process wherein they rely on 
the court system to litigate unfair labor practice charges to a process where they would rely on 

· PERB for those types of decisions; thus, the costs that the employers would incur through the 
process with PERB would have been incurred if the. unfair labor practice claims were still 
being litigated in the coin1: system. Additionajly, to the extent that PERB settles claims before 
they ever reach a courtroom, the provisions would result in savings to the public agencies . 

. Claimant contends, however, that there is no merit to the Department's statement that PERB 
settling claims before they ever reach a c0urtroom would result in savings to the public 

·'" ' agencies, because this conjecture disregards the fact that a union facing the prospect of_formal, 
more costly court proceedings could just as likely be a more compelling inducement for 
settling claims. Moreover; under PERB's regulations, settlement conferences occur only after 
the agency participates in the investigative process and responds to the unfair practice charge. -

In response, the Department asserts that the PERB administrative process truncates the 
claimant's participation and provides operational savings through a faster adjudication, 
whereas, in comparison, a court process could take years to finalize. Since the claimant has 
not provided any statistical, fiscal, or numerical data showing case cost trends evidencing 
otherWise, the Department's position regarding offsetting savings continues to have merit. 

· The legislative history indicates that one factor in ad~pting the test claim statutes was the fact 
that, at the time, MMBA had no effective enforcement procedilres eli:cept for time-consuming 
and expensive court action.69 The proponents of the bill argued that "[o]ne of the basic 
principles of an effective collective bargaining law should be to provide for enforcemeni by an 

That section was subsequently modified in Statutes 2002, chapter 1124, to increase the 
minimum to $1,000. If this test claim is approved, any reimbursement claims must exceed 
$1,000. - ' -
69 Senate Bill 739, Bill Analysis, Assembly Committee on Appropriations, August 9, 2000, 
hearing, page 2. 
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administrative agency with e'Wertise in labor relations," and the appropriate role for courts is 
to serve as an appellate body. Thus, there could be savings using the PERB process. 

However, other than the above-noted speculations, there is no evidence in the record to support 
the notion that "[t]he statute, executive order, or an appropriation in a Budget Act or other bill 
provides for offsetting sa\fings to local agencies ... that result in no net costs to the local 
agencies ... , or includes additional reve~ue that was specifically intended to fund the· costs of · 
the state mandate in an amount sufficient to fund the cost of the state inandate." 

As a final matter, any cost savings must be anRiyzed in light of Government Code section 
17517 .5, which states that "' [ c ]ost savings authorized by the state' means any decreased costs 
that a .local agency ... realizes as a result of any statute enacted or any executive order adopted 
that permits or requires the discontinuance of or a reduction in the level of service. of an 
existing program that was mandated before January l, 1975 ." Here, although MMBA disputes 
were resolved in the couru· prior to 1975; there was no state-mandated activity regarding court 
resolution prior to 1975. Thus, the.Comftlission finds Government Code section 17 517.5 is 
inapplicable for this analysis. 

Accordirigly, the Commission fiil.ds that the activities mandated by the test claim statut~s· and 
regulations, as set forth above, impose "costs mandated by the state'1 within the meaning of . 
article XIII B, seetion 6 of the California Coristitution·and Government Code section 17514. 

CONCLUSION 

The Commission finds that the test claim statutes and regwatioiis impose a reimbursable state
mandated progi'ani on local agencies within the meaning of article XIII B, section 6 of the 
California Constitution, and Government Code section 17514, for the followmg_activities: 

1. Deduct from employees' wages the payment of dues or service fees required. pursuant 
to an agency ~hop arrangement that was established under subdivision (b) of . 
Govemni.ent Code section 3502.5, and transmit such fees to the employee organization. 
(Gov. Code§ 3508.5, subd .. (b).) 

2. ·Receive from the employee any proof of in lieu fee payments made to charitable 
orgahlzations ·reqllired plirsuant to an agency shop arrangement' that was established 
under subdivision (b) of Government Code· section 3502.5. (Gov. Code § 3502.5, 
subd.(c).) 

. : . . 
3. Follow PERB pro~dW.:c;:s in.responding to charges filed with PERB; by an entity other 

than the local public agency employer, concerning an unfair labor practice, ·a unit 
determination, representation by an employee organization, recognition of an employee 
orgilniZ.ation, or an election. Mandated activities are: 

70 Ibid. 

a. p~ocedures for filing documents or extensions for filing documents with PERB 
(Cal. Code Regs., tit.8, ~§ 32132, 32135 (Register 2001, No. 49)); 

b. proof of service (Cal. CoQ.e Regs., tit. 8, § 32140 (Register 2001, No. 49)); 

c. responding to 5ubpoenas and investigative subpoenas (Cal. Code Regs., tit. s; 
§§ 32149, 32150 (Register2001, No. 49)); · 
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d. conducting depositions (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No. 49)); 

e. participating in hearings and responding as required by PERB agent, PERB 
· Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§32168,32170,32175,32176,32180,32205,32206,32207,32209,32210, 
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 3·2980, 60010, 
60030, 60050, and 60070 (Register 2001, No. 49)); and 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190 (Register 2001, No. 49)). 

. . . 

The City of Los Angeles, the County of Los Angeles, and peace officers as defined in Penal 
Code section 830.1 are not subject to PERBjurisdiction.71 Any other statute, regulation or 
executive order that is not addressed above does not constitute a reimbursable state-mandated 
program pursuant to article XIII B, section 6 of the California Constitution or Government 
Code section 17514 . 

71 Government Code sections 3509, subdivision (d), and 3511. 
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DECLARATION OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 

I am a resident of the Counfy of Sacramento and I am over the age of 18 years, and not a 
party to the within action. My place of employment is 980 Ninth Street, Suite 300, 
Sacramento, California 95814. 

December 7, 2006, I served the: · 

Adopted Statement of Decision 
Local Government Employment Relations, 01-TC-30 
City and CoWity of Sacramento, Claimants 
Statutes 2000, Chapter 901 (SB 739) 
California Code of Regulations, Title 8, Sections 31001-61630 

by placing a true copy thereof in an envelope addressed to: 

Mr. Allan P. Burdick 
MAXIMUS 

· 4320 Auburn Blvd., SUite.2000 
Sacramento, CA 95841 

State Agencies and Iiiterested Parties (See attached mailing list);· 

and by sealing and.depositing said envelope in the United States mail at Sacramento, 
. California, with postage thereon fully paid. 

. ' 

·I decl~e under penalty of perjury wider the laws of the State of California that the foregoing 
;, true omd correct, ond that this declaration w.. executed on ~er 7, 2006 at 
S""iomento, Califomi~ . · . v~ · 

' ~·~~MY' 
VICTORIA SORIANO 
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STATE OF C~FORNIA ARNOLD SCHWARZENEGGER, Governor 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

RAMEf\ITO, CA 95814 
- NE: (916) 323-3662 

: (916) 445-0278 
· E-mail: osmlnfo@osm.ca.gov 

October 19, 2006 

·Mr. Allan Burdick 
MAXIMUS 

-4320 Auburn Blvd.; Suite 2000 
Sacramento, CA 95841 

';.·,,,; . 
. . }.~,-.,:-·" 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE:· Draft Staff Analysis and Hearing Date 
Local Government Employment Relations, 01-TC-30 
City and County of Sacramento,_ Claimants 
Statutes 2000, Chapter 901(SB739) 
California Code of Regulations, Title 8, Sections 31001-61630 

Dear Mr.- Burdick: 

The draft staff analysis of this test claim i.S enclosed for your review and comment. 

Written Comments . 

EXUlBlTE 

Any party or interested person may file written comments on the draft staff analysis by 
Thursday, November 9, 2006. You are advised that comments filed with the Commission are 
required to be simultaneously served on the other interested parties on the mailing list, and to be 
accompanied by a proof of service. -(Cal. Code Regs., tit. 2, § 1181.2.) If you would like to 
request an extension of time to file comments, please refer to section '1183.01, subdivision(c)(l), 
of the Commission's regulations. ·-

Hearing _ 
This test claim is set for hearing on Monday, December 4, 2006. We will notify you of the 
location of the hearing when a hearing room has been confirmed. The final staff analysis Will be 
issued on or about November 22, 2006. Please let us know in advance if you or a1~resentative 
of your agency will testify at the hearing, and if other witnesses will appear. If you would like to 
request postponement of the hearing, please refer to section.1183.01,.s'ilbdivision ( c)(2), of the 
Commission's regulations. 

Please contact Deborah Borzelleri at (916) 322-4230 .with any questions regardj.ng the above. 

_sJ7~1J.-~ 
~[~HIGASHI J -

Executive Director 

Enc. Draft Staff Analysis 
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Hearing Date: December 4, ·2006 
'• J:IMANDATBS\2001\0l·TC-30\TCIDSA.doc 

. --· 
' ~. ,-. 

. '.·. ~---' 

··ITEM 

· ., · . TEST CLAIM 
DRAFT STAFF ANALYSiS 

Gov~~nt Code Sectio~ 3500, 3500.5, 3501, 3502.5, 
· · · '3507.1, 3508.5, 3509, 3510, and 3511 

Califoritla Code ofRegitlations, Title 8; Sections 31001'-61630 

Statutes 2000, Chapter 901 

Local· Government Employment Relations 
(Ol-TC-30) 

City of Sacramerito, Claimant 
County of Sacramento, Claimant 

EXECUTIVE SUMMARY 
This test cl8im addresses a ~tute that amended the Meyers-Milias-Brown A<?t (hereafter . 
":MMBA"), regarding employer-employee relations between local public agencies and therr 
employees, to authorize an additional r;nethod for creating an agency shop art'lm,gement without 
.the local public agenqy employer's conseµt, fllld. to expand the jurisdiction of the Public 
Employment Relations B.oard (h~after:~'P.~'') to iriclude resplving disp1*:s and enforcing . 
the statut,ory duties and rlghts of those public employers ancl 'einp\oyees subject to the :tv1MBA. 

· Under th~ existing provisiop.s pf.MMB,A, the gq:vernin~ bo.~y of~ loca.t'public ageµcy is 
· required to "meet and co~ in good faith" regarding wages, hours, and otb,er terqi.s and 

conditions of employment. with recogitized.employee organizations .. When agreement is . 
reached between the parties, a memorandum of underStanding is jointly prepared to present to 
the governing body for acceptance; if accepted, the memorandum becomes binding on both the 
public employer and labor organization. · · · 

' ' 

Localgoverm:iients are a~t4orized to adoptreaso~ble rules and regulations, after consultation 
with employee oig~tiqns, for admini~ring employer-employ~ i;elatioils under the 
M¥BA. Prior to 200 i, labor-management disputes under MMBA. were resolved through 
locally adopted procedures, and appeals from that process could be made to the courts. In 
2001, the test claim statute placed enforcement of the MMBA under PERB jurisdiction, but 
excluded the City of Los Angeles, the County of Los Angeles, and peac~ officers from PERB 
juris4iction. . · · · · 

The test claim poses the fallowing issues: 

• Are the test claim statute and regulations subject to article XIII B; section 6.ofthe. 
California Constitution? · 

~ Do the activities mandated by the.test claim stat\lte and regulations constitute a "new 
program or higher level of service" within the meaning of article XIiI B, Section 6 of 
the California· Constitution? 
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• ·Do the activities mandated by the test claim statute and regulations impose "costs A 
mandated by the state" within the meaning of article xm: B, section 6-ofthe California ·• 
Constitution and Government Code section 17514? 

_The Test Claim Statute _and Reguiations Impose a Partjally Reimbursable State
. Mandated Program on Local Government Agencies . . . . . 

Staff finds that the test claim statute and regulations require local government agencies to 
. perform specified activities, and those actlvities constitute a program since they impose unique 
requirements on local governments and do not apply generally to all residents and entities in 
the state. The mandated activities also constitute a "new program or higher level of service"
since the local public agency ii;i required to perform new tasks, a8 compared with the pre
existing scheme, which result in an increase in the actual level of services provided by the 
local public agency .. The mandated activities ~er.impose "costs mandated by the state" 
since there is evidence in the record of increased Costs arid none of the statutory exceptions to 
reimbursement listed in Government Code section l_7556 are applicable. 

Conclusion . .· . 

·Staff finds. that the test clahll statute and r~gitlatioru1 inipo'se a reimbursable state-m~dated 
program on_ lociiI public agencies within the meaning of article XIII B', section 6 of the · 
California Constitution, and Government Code section 17514, for the following activities: · 

1. Deduct from empfoyees' wages the payment of dues or servicefees required ptirsuail.t . 
to an agency shop arrangement that was established under' Subdivision. (b) of · 
Goveriunelit Code section 3502.5, arui tranSmit such fees to the employee organization. e 
(Gov. Code§ 3508:.S, subd."(b)) · 

2. Receive ~m the erb.pfoyee any proof of in lieu fee payfuentS made to charitable 
. organizations required pursuant to an agency shop ·a!rangetnent that was established 
. under subdivision (b) of Government Code section 3502:5. (Gov. Code§ 3502.5,-subd .. 

(c)) ' . . . . 
. . . 

3 .. Follow PERB procedures in responding to charges and appeals filed with PERB, by an 
-entity other thr:zn the local public agency empioyer; concerning an unfair labor praCtice, 
a unit determination, representati6:ii"by 8n eniployee orgamZ.ation, recognition of an 
employee org!miZa.tioti, or an el~ctiori. Maridated activities are: 

. . 

a. procedures for filing documents or extensions for filing documents with PERB 
·(Cal. Code Regs., tit. 8, §§ 32132, 32135); 

b.. proof of serviee (Cal. Code R:.egs., tit. ·B, § 32140);. 

c. responding to subpoenas and investigative slibpoenas (Cal. Code Regs., tit: 8, 
§§ 32149, 32150); 

d. conduc~g depositions (Cal. Code Regs., tit~ Bi§ 32160~; 
e. .participatiD.g in hearings and responding as required by PERB ·agent, PERB 

Administrative Law Judge, or the five~member :PERB (Cal. Code Regs., tit. 8, · 
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32;2.07, 32_209, 32210, . 
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680,.32980, 60010, . 
60030, 60050, and 60070)_; and .. 
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"· 

f. filing and responding to written motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190). 

Any other statute, regulation or executive order that is riot addressed above does not constitute' 
a reinibursable state-mandated program pursuant to article XIII B, section-6 of the C,alifornia 
Constitution or Govei:nment' Code section 17514. - · 

Recommendation 

- Staff recommends the Commission adopt this analysis and partially appr~ve the test claim. 
. . . . . . . 
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STAFF ANALYSIS 
Cl~li:nants · 

City of Sacramento 

County of Sacramento 

Chronology. 

,,.;;:. 

08/01/02 Cicy ofS'aeramento and Counfy of Slicramento filed test clairii 'with the 
Commission on State Mandates (Commission) · 

08/30/02 The Department of Finance submitted comments on test claim with the · 
Commission · 

11/19/02 

'12/18/02 

10/19/06 

City of Sacramento and County of Sacramento submitted comments 

The De}'.iartmerit of Finance submitted comments 
. . 

Commission staff issued draft staff analysis 

Background 

This test clallii. addresses· statutes that amended the M:MBA, regarding employer-employee 
. relations between local public agencies and their employees.· The test claim Statutes and 

regulations arithorize an additional method for creating an agency shop1 arrang~ent and 
expand the jurisdiction of PBRB to include resolving disputes and enforcing the statutory. 
duties and _rights of those public employers and employees subject to the MlvIBA If approved, 
the reimbursement period for this test claim wpuld begin with the 2001-2002 fiscal year. 

The MMBA was e~d in 19682 with the following intent: 

It is the pUtpose of this chapter to promote full communication.between 
public employers and their employees by providing a reasonable method of 

. resolving disputes regarding wages, hours, and other terms and conditions of 
employment between public employers and public employee orgariizations. 
It is also the purpose of this chapter to proinote the improvement of 
personnel management and employer-employee relations within the variolUI 
public agencies in the State of California by providing a uniform basis for 
recognizing the right of public employees to join organizations of their own. 
choice and be represented by those orfanizations in their employment 
relationships with public agencies·.:.. . · . · 

Public agenci~ ·covered under the MMBA include "every governmental subdivision, every 
district, every public and quasi~public corpOra.tion, every public agency and.public service 

1 "Agency shop".means."an arrangement that requires an employee, as a condition of 
6ontinued employment, either to join the recognized employee organization, or to pay the 
-orgBnization a service fee in an amount not to exceed the standard initiation fee, periodic dues, 
and general assessments of such orgailization ... " (Gov. Code § 3502.5, subd. (a)). 
2 Statutes 196&, chapter 1390. .. 
3 Government Code section 3500, subdivision (a). 
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corporation and every town, citY, county, city and county ~d municipal corporation, whether 
incorporated or not and whether chartered or not," but'do not include school districts, a county 
board of education; a county superintendent of schools; or a personnel commission in a school 
-district having a specified merit system. 4 

_ _ __ :- _ _ . _ __ 

Public employees covered under the MivmA include "any person employed by any· public 
agency, including employees of the fire departmentS'ahd fire services of counties, cities, cities 

- and counties, districts, and other political subdivision.S of the state, excepting those persons 
elected by popular·vote or appointed to office by the Governor of this state."5 the test claim 
statute, however, specifically excludes peace officers from its provisions,6 -and therefore peace 
officers and their employee organizations are not considered in this analysis. _ · 

Under the existing provisions ofMivmA, the govemfu.g body of aloc·al public agency, or its 
designee, is required to "meet and confer in good faith" regarding wages, hours, and other 
terms and conditions of employment with recogniz.ed employee cmianizations. 7 When_ 
agreement is reached between the parties, a memorandum of understanding is jointly prepared 
to present to the governing body for acceptance;8 if accepted, the memorahdum becomes · 
binding on both the public employer and labor organization for its·duration.9 

Local governments are authorized to adopt reasonable rules and regt.llations, after consultation 
:. _-with employee organizations, for administerfug employer-employee relations under the 
· _-,!; J,VIMBA. 10 -The .test claim statute established that-PERB may adopt rules in areas where a local 

!:.::.public agency has_ no rule, 11 and enforce and apply the rules adopted by a local public agency 
..:.:.:~_concerning unit determination8, representation, recognition, and· elections.12 : . _ · 

-~~-An agency shop agreement may be established·i:brough negotiation betwe~n the local public 
- agency employer and a public employee organization which has been recognized as the 

exclusive or majority bargaining agent. 13 The teSt claiin statute provides an additional method 
__ ,, for an agency shop arrangement to be established: 
.. :~ [A]n agency shop ·arrangement .•.. shall be placed In effect, without a . 

negotiated. agreement, upon ( 1) a signed petition of 30 percent of the 
employees ii:i the applicable bargaining unit requesting an agency shop 
agreement and an.election to implement an age~cy fee arrangement, ap.d (2) _ 

4 Government Code secti~n 3501, subdivision (c). 

_ 5 GovernmenfCode section 3501, subdivision (d). 
6 Governmen~ Code section 3511. 
7 Government Code section 3505. 
8 Government Code section 3505.1. 
9 San Bernardino Public Employees Assn. v. City of Fontana (1998) 67 Cal.App.4th 1215. 
10 Government Code section 3507. 
11 Government Code-section 3509, subdivision (a). 
12 Government Code section 3509, subdivision (c). 
13 Government Code se~tion 3502.5, subdivision (a}. -. 
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the approval of a majority of employees who cast ballots and vote in a secret 
ballotelection in favor of the agency shop agreement.. The petition.may 
only be filed after the r~cognized employee orgiinization has requested the 
public agency to negotiate on an agency shop arrangement and, beginning. 

· seven working days after the public agency received this request, the two 
parties have had 30 calendar days to·attemptgood faith negotiations in an 
effort to ~ach agreement. 14 

Agency slio8 ari'angements are not applicable to .management, confidential, or supervisory . · 
employees. . . . . 

With regard to agency fee arrangements, the MMBA state8 that.nothin!i shill! affect the right of 
a public employee.to authorize a dues deduction from his or her salary. 6

· The test claim statute 
added the following requirement of the employer: · · 

A p~blic employer shall deduc.t the·paymerit.of dues or s~ce fees to a 
reco~d employee organization as required by an agency shop . 
arrangement betwee~ the tec0Fed employee organizati1;m and the public 
employer. (Emphasis added.) ·· · , 

Prior to 200 l, the labor-management disputes under :MMBA were resolved through locally 
adopted proeedures, and appeais from: that process could be made to the courtS. In 2001, the 
test claim statute placed enforcement of the MMBA under PERB Jurisdiction.18 Thus, a . 
complaint alleging any viol~tion of :M:MBA or of any ruies adopted by a locai public agency 
pursuant to Government Code secti'on 3507 are now ·resolved by PERE as an umair practice 
. charge, 19 and rules adopted by a local public agency. concerning unit determinations, · 
representation, recognition,·and·elections are enforced and applied by PERB.20 However, the 
City of Los Angeles·and·.County ofLos Angeles are not subject to PERBjurisdiction.21 

: 

Although the M:M:BA has not previously been the subject·of a test claim, claims for some ' 
collective bargaining activities under the Educatiollal Employment Relations Act (EERA) have 
been determined to constitute reimbursable state mandates, aS described below. 

14 Gov.ernmerit Code section 3502.5, subdhrision (b). 
15 Goverru:n:ent Code section 3502.S, subdi~sion (e), formerly subdivision (c);. that provision 
was subsequently amended to delete confidenti,al and.supervisory employees (Stats. 2003, ch. 
311). . 

16 Government Code section 3508.5, subdivision (a). 
17 Government Code section 3508.S, subdivision (b). 
18 Government Code section 3510 (amended and renumbered from seetion 3509 by Stats. 
2000, ch. 901); PERB is an independent state body, consisting of five members, with 
jurisdiction to Administer and enforce several California employ~-employee relations statutes 
including the MMBA(Gov. Code§§ 3541 and 3541.3). 
19 Government Code sectic;in 3509, subdivision (b) .. 
20 Government Code section 3509, subdivision (c). 
21 Government Code section 3509, subdivision (d). 
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Collective Bargaining Under the Educational Employment Relations Act rEER.:f.J 

In the Collec~\i~ ilaig~ining Statement of Decision, the Board-Of Control determine~ that 
_Statutes'T975ichapter 961 (the EERA), constituted a reimbursable mandate. Parameters and 
gu1delines were adopted. on October 22, 1980, and amended seven times before the decision on 
the nextrelated.claim::Co/lective Bargaining Agreement Disclosure (97-TC-08). 

On Ma'rcWi6,-.:l998, th6:cmnmission adopted the Statement ~fDecision for the Collective 
. BargeziningAgreement Disclosure test claim. The Commission found that Government Code 

section 3547.5 (Stats. 1991, ch. 1213) and California Departnlent of Education Management 
Advisory 92-01 conStitute a reimbursable mandate for requiring K-14 school districts to 
publicly disclose the major provisions of all collective bargaining agreements after 
negotiations .• but before the agreement becomes binding. · 

The parameters and guidelines for Collective Bargaining Agreement Disclosure were adopted 
in August 19, 1998, and consolidated with the Collective Bargaining parameters and 
guidelines. The reimbursable activities in the consolidated parameters and guidelines can be 
summarized as follows:· 

• Determination of appropriate bargaining units for representation and · 
determination of the .exclusiye representatives: 

a. Unit determination; 

b. Determination of the exclµsive representative. 

• Elections and decertification elections of unit representatives are 
reimbursable in the event the Public Employment Relations Board 
determines that a question of representation exists and orders an election 
held by secret ballot.· 

. . . 

--· ... -· 

• Negoti~tions: reimbursable functions include -- receipt of exclusive· 
representative's initial contraet proposal, holding of public hearings, 
providing a reasonable number of copies of the employer's proposed 
contract to the public, development.and presentation of the initial 
district contract proposal, negotiation of the contract, reproduction and 
distribution of the final contract agreement. 

• Impasse proceedings: 

a. Mediation; 

b. Fact-finding publication of the findings of the fact-finding ~anel. 

• Collective bargainiD.g agreement disclosure. 

• Contract administration ·and adjudication of contract disputes either by 
arbitration or litigation. Reimbursable functions include grievances and 
administration and enforcement of the contract. 

• Unfair labor practice adj~catioi:L pro.cess·and public notice complaints. 
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·. , . · ' . Agency Fee Arrangements 

.·r.::.·::·,,:'..'::~, ','.<~'~Jn December 2005, ·~e Co~ssi~n approved in part and denied in part a test claim filed by 
.. '. : .. ,'.'. '': ''..' · ·· : · , :'.pl9vis Unified Schciol District regarding fair share fees by .non-union members in California's 
:"','.'.:::, ~ .. : ,·.:,i~~l4 public schools (Agency Fee Arrangements, OO-TC-17/01-TC-14). In: modifying the 
~-1;;;,!',;~· · .. :-~:i;:RA, the test cliiim statutes required that: 1) employees ofK-14 school districts must either 
.. _.. . .· ''join the selected employee organization or, pay such organization a service fee; 2) employees 

who claim a, conscientious objection to joining or supporting a union shall not be required to 
· do so but may be required to pay equal amounts to a charitable organization and :Proof of such 
contribution may be required by the employee organization 1u the public school employer; 
3) public s·chool employers deduct the amount of the fair:share service fee from the wages and· 
salary dfthe employee and pay that amount to the· employee organization; and 4) public school 
employers provide th~ .exclusive representative of the employees with the home address of 
each member. of a bargaining unit. The te~ claim regulations further required the public 
school employer to file an alphabetical· list containing the names and job titles or 
classifications of the persons employed in the unitwithin 20 days after a petition is filed to 
rescind or reinstate an agency fee arrangement. 

The Co~ssion ccincludedthat some of the activities did impose a reimbursable state~ 
mandated program on public school employers, as follows: 

• deducting the amount of the fair share service fee and paying that amount to the 
' ' employee organization; ' 

' -

• providing the exclusive representative of a public employee with the home address of 
each member of a bargainillg unit; and . . · 

• tinlely filing with PERB an aiphabetical list conta.inii:i.g the names and job titles or 
classifications of the persons employed in the unit. · 

Claimant's· Position 

The claimant states that there are "substantial activities and costs," that are "well in excess of 
$200.00 per year," which-will be undertaj(en by local governments to comply with thetest 

. claim statute and regulations. 22 These costs are "costs mandated by the S~te" under article 
XIIl B, section 6 of the California Constitution, and Government Code sections 17500 et seq. 

Claimant asserts that costs for the following activities will be incurred and. 'are reimbursable: . 

1. Engage in separate agency shop negotiations for up to 30 days, pursuant to 
·.Government Code section 3502.5, subdivision (b), and title _8, California Code of 

Regulations, section 32990, subdivisions (a) and (e). 

2. Process agency shop petitions, pursuant to Government Code section 3502.5, · 
subdivision {b), and Department of Industrial Relations (hereafter ''DIR") website. 

22 At the time the test claim was filed, Government Code section '17564, subdivision (a), stated 
that the no test claim or reimb~sement claim shall be made unless the claim exceeds $200. 
That section was subsequently modified in Statutes 2~02, chapter. 1124, to incre.ase the 
minimum to $1,000. If this test claim is approved, any reimbursement c~aims must exceed 
$1,000. -
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3.. Elll.1i:cipate in meetings with petitio:Ding union to discuss jointly selecting a neutral 
· .: · :PFs?n o.t ~tity to conduct the agency shop electio_n, pursuant to Government_ Code 

''· ~ec#i;i1,f3S~2:5, subdiyision(b), and DIR website. -
' .. : : .'.'. 'l'..;. ;.~ :1. •::: , .... :'. ~' .q •.-

_. ::· 4; ,P.articipa~ W:m~etings with such neutral p~on or entity, or the State Conciliation 
· · -~:Service (here~er the ''Election Supervisor"), and_the petitioning union, and endeavor 
:·. ,:: .to reach an-'ii!;feement. pursuant to Government Code section 3502.5, subdivision (b ), 

: .. ·. :· .... .'and DIR website. 

·· - ·." . 5. · Compile and provide the Bleep.on Supervisor the necessary unit employee information 
to verlfY the 30 percent showing of interest, pursuant to Government Code section 

~·~-
.,~ .... ~ .. 

3502.5, subdivision (b), and DIR website. . . 

6. _ PoSt,filid distribute notices of electlon,.pursuant to Government Code section 3502.5, . 
. ~bdivision (b),. and DIR v;ebsite. · . -

7. Compile and provide appr6°pnate payroll rec6rds for the Election 'Supervisor, pursuant . 
to Government Cod_e section 3502.5, subdivision (b), and pm.website. · 

8. Make available employees to serve as voting place observers, pursuant to Government. 
Code section 3502.5, subdivision (b), and·l!>IR website. · . 

9 .. Staff, prepare for, and-represent the agency in administrative or cotirt proceedings 
regarding disputes as to management, supervisory and-confidential designations (which 
are excltided fr9m agency shop arrangements), pursuant to Go_vemment Code section 
3502.5, subdivisiorui (b) and (e), and procedures of the State Mediation and 
Concili!Uion Service. · 

10. Ptovide·st8ffing to.institute and administer procedures for agency fee deductions and 
transmittal to union, pursuant to Govenitnent Code sections 3502.5, subdivision (b), 
and 3508.5, subdivisions (b) and (c). 

. ' ' . 

11. institute and administer procedures and dociimentation for in lieu fee pa}rments of 
' conscientious objectors, and transmittal to appropriate charities, pur~t to . 

Government Code section 3502.5, subdivisions (b) and (c). · · 

12. Negotiate .v<lth the unio~ concerning tb,e above tWo procedures, an4 repres~nt the 
agency in the event of PERB intervention regarding diSputes, pursuant to Government 
Code section.3502.5, 8ubdivision (b). · · · · 

' 13. Process agency shop rc;scission petitions, purswwt to Governm'ent Code section 3502.5, 
subdivision (d). · · 

. 14. Participate in PERB's rulemaki,ng process relating to implementation ofl.ts.jurisdiction 
und~r the test clainilegislation, pursuant to Government Code section ~509, 
subdivision.S (a), (b); -and (c), and·PERB's website. 

15. Develop and provide training in PER13's.rules, procedures and.decisions for agency 
· supervisory and management personnel arid att~meys. · · 

16. ResponQ. to app~alS made to the PERB of agency actions regarding unids8ues, 
rep~es~~tion matt~rs, recCigmtion, electio&i and unfair- praCti~ determinations, 
pursuant to Government C9de section 3509·; subdivisions (b) and (c), and title 8, 
California Code of Regulations, section8 60000 and 60010.· 
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17. Respond to, or file, unfair labor practice charges, pursuant to Government Code section 
3509, subdivision (b), and title 8, California Code of Regulations, sections 32450, 
32455,32602,32603,32615,32620,32621,32625,32644,32646,32647,and32661. 

18. Participate in PERB's investigation of charges, p~suant to title 8, CBiifornia Code of 
Regulations, sections 32149, 32162, 32980, and 60010. 

19. Prepare for hearings before PERB Administrative Law Judges including, but not 
limited to the preparation of briefs, documentation, exhibits, witnesses and expert 
witnesses, pursuant to title 8, California Code of Regulations, sections 32150, 32160, 

. 32i64, 32165, 32190, 32205, 32210, 32212, 32647, and 60040. . 

20. Present the agency's case before the PERB's Administrative Law Judge, including 
expert witness fees, increased overtime costs for employee witnesses; closing brief, 
costs of transcripts and travel expenses; pursuant to title 8, California Code of 
Regulations,sections32170,32175,32176,32178,32180,32190,32206,32648, 
32649, 32207, 32209, 32230, 32680, 60041, and 60050. 

21. Represent the agency at proceedings that appeal PERB-Administrative Law Judge 
. decisions to the Board itself, including travel expenses, pursuant to title 8, California. 

Code of Regulations, sections 32200, 32300, 32310, 32315, 32320, 32360, 32370, 
32375, 32410, 32635, ~d 60035 .. 

22. Prepare for and represent the agency at appeals of final PERB decisions to superior and 
appellate courts;pursuant to title 8, California Code of Regulations, section 32500. 

2~. Prepare for and represent the agency in superior and appellate court proceedings 
regarding litigation over the test claim legislation's ambiguity and scope, as well as the 
parameters of the jurisdiction of the PERB. 

Claimant filed a response on November 19, 2002, to the Department of Finance's 
August 30, 2002, comments. The issues raised in that r~ponse are addressed in the arialysis. 

Position of Department of Finance. 

The Department of Finance states that there are not ari.y state-:reimbursable costs resulting from 
the test claim statute, for the following reasons: . 

• The test claim statute does not create a new program or higher level of service since, 
pursuant to the language of the statute, the duties of the local agency employer 
representatives are "substantj.ally similar to the duties and responsibilities required 
under existing collective bargaining enforcement procedures and therefore the costs 
incurred by the local agency employer representatives in performing those duties and 
regponsibilities under this chapter are not reimbursable as state-mandated costs." · 
Duties that the agencies already perform under the existing process incl Ude responding 
to unfair labor practice charges, compiling payroll and personnel records, and 
participating in meetings and negotiations with unions. · 

• Many of the activities listed in the test claim are discretionary and therefore do not 
qualify ~ reimbursable state"'lD.andated costs, such as creating ~d provi~~ tr~g __ 
on the PERB rules and regulations, processing agency shop petitions, participating m 
PERB's rulemaking process, or appe.aling PERB decisions. 
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• The test claim statute provides for· offsetting savings to locai age~cies since the .. _. . . .. _ 
provisions shift local employers from a process wherein they rely on the court sys_!ew:: -·':·:' ; · . . 
to litigate unfair labor practice charges to a process where they would rely on PE~_.fo.f!:C, : :. , -' _ '. '·, 
those types of decisions. The costs that the employers would incur throu@ the P.~Q~.~~~···.:· . . . :. :;~. :,, 
with PERB would have been incurred if the unfair labor pril.ctice 'c18im.s were still · . f:~. 
being litigated in the court system. To the extent that PERB settles claims before:thflY::.'.•'::. ··• .:::;F 
ever reach a courtroom, the provisions within this chapter would result in savingi>.:W tl:i.e 
public agencies. · ..... _ ..... 

The Department provided additional comments on December 18, 200~, in response to.· . 
claimant's rebuital of November .19,. 2002. Those comments are addressed in the analysis. 

Discussion·. 

The courts have found that article XIII B, section 6 cif the C8.iifoniia Constitution23 reco~s 
the state constitutional restrictions on the powers of local government to tax. and spend. "Its 
pw;pose is to preclude the state from shifting financial responsibility for carr}riDg out · 
go.vernrnental functions to local agencies, which are 'ill equipped' to assume iricreased 
financial responsibilities because of the taxing and spending limitations that articles XIII A 
and XIII B impose.'.25 A test claim statute or executive order may impose a reimbursable 
smte-mandated prof am if it orders or commands a local agency or school district to engage in 
an activity or task.2 In addition, the required activity or task must be new, constituting a "new 
prograµi," and it must c~ate a ''higher level of service" over the previously required level of 

.. n . . . . . 
~~. . . . . . 

The:ci>uris have defined a "program" subject to article Xm B, section 6, of the caiifornia 
. Constitution, as one that carries out the government81 .function of providing public services, or 
a law that imposes unique requirements on local agencies or school districts to implement a 

· 
23 Artide XIII '.B, section 6, subdivision (a), (as amended by 'Proposition lA in November . 
2004) provides: "Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a subvention of funds 
to reimburse that local government for the costs of the program or increas6d 'level of service, 
except that the Legislature may, but need not, proVide a subvention of funds for the following 
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation 
defining a new qrime or changing an existing definition of a crime. (3) Legislati~e D,landates 
enacted prior to January 1, 1975, or executive orders or regulations initially implementing 
legislation enacted prior to January 1, 1975.'' 
24 Depr:-rtment ofFinancev. Commission on State Mandates (Kern High Scho,o/Dist.) (2003) 
30 Cal.4th 727, 735. -. ·. . 
25 County of San Diego v. State ofCalifo~nia (1997) 15 Cal.4th 68, 81.. 
26 Long Beach Unified.School Dis.t. v. Stat~ of California (1990) ~25 Cal.App.3d 155, 174 . 

. , . ·- . 
27 San Diego Unified School Dist. v._ Commission o~ State Mandates (2004) 33 Cal.4th 859; 
87 8 (San Diego Unified School Disf.); Lupia Mar Unified School District v. Honig (1988) 
44 Cal.3d 830, 835-836 (Lucia Mar). · · · 
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state policy, but does not apply generally to ali residents and entities·in thb state.28 To 
determine if the.program is new or imposes Ii higher level of service,:tbe test claiin legislation 
must be compared with the legal requirements in effect immediately beforfl the en.il.ctment of 
the test claim legislation.29 A "higher level of service" occurs when there is <ian increase in the 
actual level or quality of govemmental'servjces proVi.ded.'.Jo· . 

Finally, the newly required activity or incre~edlevel of service in.icit'im.pose costs i:nandated 
by the state.31 · · . · ·. · : 

The Commission is vested with "'xclusive authority to adjudicate disputes over the existence.of 
· state-mandated programs within the meaning of article XIn B, section 6.32 In making its 

decisions, the Commission must strictly construe article XIII B, section ·6 and not apply it 8.s 
an "equitable remedy to cure the perceived unfairness resulting from political decisions on 
funding priorities.''33 . · · · . · . . · 

. . . ' 

The aDalysis addresses the following issues: 
' ' . 

• Are the test claim statute and regulatj.ons subject to article XIII B, section 6 of the 
California Constitution? · 

• Do the activities mandated by the test claim.statute and regulations constitute a ''new · 
program or higher level of serviee" within the mearung of article XIII B, section 6 of 
the California Constitution? . · · 

• Do the activities mandated by the test claim statute and regulations impose "costs 
mandated by the state" within. the meaning of article XIII B", section 6 of the California . A 
Constitution and Government Code section 17514 ?. W 

Issue 1: · Are the test claim statu.te and regulations subject to article :xriJ B, section 
6 of the California Constitution? · 
. ' 

A. Mandatory vs. Ducretionary Activities 
. . . . 
In order for a test claim statute or regulation to impose a re;imbursable state-mandated program 
under article XIII B, section 6, the language must mandilte an activity or task upon local 

28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirm4ig the test set out in 
County of Los Angeles v. State ·of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia 
Mar, supra, 44 Cal.3d 830, 835). · 
29 San Diego Unified School Dist., supra, 33 Cal.4th S59, 877; Lucia Mar, supra, 44 Cal.3d 
830, 835. . 
30 San Diego Unified School pist., supra, 33 Cal.4th 859, 877. · 
3·1 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556 . 

. · 32 Kinla)'Vy. -Str;zfe ofCqlifor~fa (1.991) 54 Cal.3d 326, 331-334; Governm.ent Code sections· 
17551, 17552 .. : . . . . .. . . . 

· 33 County of Sonoma, supr~, 84 Cal.App.4th 1264,.12.80, citing City of San Jose v. State of e 
California (1996) 45 Cal.App.4th 1802,.1817. . ·. . . . 
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g~vernmenta.l agencies. If the langiiage does not manda~ or require local agencies to perform 
a task, then article XIII B, section 6 is not-triggereq}4 

•. : , _ • - . . 

The claimant is requesting reimbursement for:~~tl(ii~~s ~td~~d-io: 1) participation in PERB;s 
rulemaking process to implement the test clailii'Stiitute;"2) repr~~enting the agency in" court 
regarding litigation over the test claim statute!s aiiibigwty and$'c6pe; 3) agency sho'p 
arrangements; 4) agency shop rescissions; 5) d:ueifor'service fee.cdeductions; 6) in lieu fee 
payments; 7) PERB jurisdiction and admlliistmtlve hearings; and 8) representing the agency in 
court appeats of final PERB decisiorui. .... -

In the following analysis, where·the plain lang\iage of the test claim statute or regulation does 
not require a particular activity, .but such activity might reasonably stenJ. from an activity 
approved for reimbursement by the Commission, the Commission can consider claimant's 
request for reimbursement ror those activities at the Parameters 'and Guidelines stage to 
determine whether they are reasonable methods of complying with the mandate pursuant to 
title 2, California Code of Regulations, section 1183..i, subdivision (a)(4). 

Rulemaking and Litigation Activities Regtirding the Test Claim Statute and Regulatio~ 
Staff finds that p8:fticipation in 'PERB' s rulemaking process to implement the test 'claim statute 
anc;\,Jepresenting the agency in litigation over "ambiguity" in the test claim statute are not 
aefi'Vities required by the test claim statute or regulations. Participation in· these activities is 
discretioriary on the part of the local public agency. · · 

CJglkant argues that without participation of the employers in the rulemaking process, the -
regulations would not have addressed the rieeds·ofthe employers and would havebeen crafted 
With only the input of the various unions, resulting in needless expense to all local government 

_ employers. Nevertheless, the plain language of the test claim statute contains no provision 
requiring local agencies to participate in tQ.e rulemaking process, nor to litigate.the test claim 

_-statute. Therefore, rulemaking participati~n and litigation C<?sts are not subject to, or 
reimbursable pursuant to, article XIII B, section 6. 

Agency Shop Arrangement Activities 
(Gov. Code. § 3502.5. subds. (b> & (e)) 

-_ The test claim statute modified Government Code section.3502.5 to add a new method for 
creating an agency shop arrangement. Subdivision (b) states 'that, in addition tO being ·' 
established through negotiation between the local public agen_cy employer and a public 
employee organization pursuant to subdivision (a), an agency shop arrangement shall be placed 
in effect upon a signed petition of 30 percent of the employees in a bargaining unit requesting 
both an agency shop agreement and an election to implement an agency fee arrangement, and 
the approval of a majority of employees who cast ballots in 'favor of the agreement. The 
petition .for the agreement may only be filed after good faith negotiations, not to exceed 30 
days, havetaken place between the local public agency employer and the employee 

34 City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783 (City of Merced). . 
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organizati~n. Js Subdivisio'n "( e) proyides that agency shop arrangements are not applicable to 
management, confi.de!itialtot sU.pefyisory employees.J6 . · · · · 

: ... l 1-;,: .. ,.~ .. ·:· ... ; ··_ l ·- .• :· .. ~ •.• -

. For agency shop arffin..g~~e11tB'e~a~~ished pursuant to subdivision (b),_the election is · 
conducted by a nelit:ral tlilid party Jointly selected by the local public agency employer and the 
employee organization. J? ·.Where the employer and employee organization cannot agree on a 
neutral third party, :tlfe bepartmen:t'of.Industrial Relations, Division of Conciliation, shall 
conduct the election.JR · . . · · . . . . 

Claimant is requestfug-reimbtirsement for: 1) engaging in separate agency shop negotiations 
for up to 30 days; 2) processing agency shop petitions; 3) participating in meetings with the 
petitioning union to discuss jointly selecting a neutral person or entity to conduct the agency 
shop election; 4) participating in meetings with the neutral person or entity, or the State 
Conciliation Service (Election Supervisor), to reach agreement; S) compiling and providing 
the Election Supervisor the necessary unit employee information to verify the 30 percent 
showing of interest;' q) posting and distributing notices of election; 7) compiling and providing 

. appropriate payroll recor~ for the Election Supervisor; and 8) making einployees available to 
serve as voting plaee observers. Claimant is also seeking reimbursement for staffing, . 

. preparing for, arid representing the local public agency in administrative or court proceedings 
regarding disputes as to management, supervisory and confidential designations, which are 
excluded from agency shop arrangements. 

Based on the plain language of the test claim statute a.D.d regulations regarding subdivision (b) 
agency shop ·arrangements, staff fin:d.S that public agency employers are not required t6 engage 
in separate agency shop riegotiatioiis for up t6 30 days. The teSt claim statute states that ••[t]he 
petition [for the agency shop arrangement] 'niay only be filed [by the employee organization] 
... aftet the partie8 have had 30 days to attempt good faith negotiations." This language does 
not mandate the filing of a petition or pi:ufy negotiations. Staff further finds that none of the 
other activities claimed regarding silbdivision (b) agency shop arrangements are required·by 
the test claim statute or regwations.39•40 . · · . . . · . 

35 OovernmentCode se~tion 3502.5, subdivision (b). 

J6 Government Code section 3502.5, ~bdivision (e), formerly subdivision (c); that provision 
was subsequently amended to delete confidential.and supervisory employees (StatS.' 2003, 
ch. 311 ), but the amendment was not pled in the test claim and thus staff makes no :findings 
with regard·to it. · · · 
37 Ibid 
']S Ibid. 

. . . 

J9 To the extent tkt any activities claimed here could .result from charg~s filed with PERB, 
those activities are addressed under the "PERB Jurisdiction and Administrative Hearings 
(Gov. Code,§ 3509)" heading, infra. 
40 The test claim references the Department of Industrial Relations (DIR) webi;1ite, at 
http://viww.dir.ca.goy/csmcs/ase-sb739.html. with regard to subdivision (b) agency shop .·· 
elections. As of October 5, 2006, the DIR website tlf9lJlays a document entitled "Procedures 
for mandated agency shop elections," last updated April 200?. No actual ~ocument from the 
website wa8 filed with the test claim, however, and the website reference itself cannot be 
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Thus;,Government Code section 3502.5, subdivision (b), does not impose any state-mandated 
· ~tivi~es;~t are .S.~bject to article XIIl B, section 6. . 

Age~CVShop Rescission Activities 
fGoli.'..Coiie. §.3502.5. subd. (d)l _ . 

. ' ' ;-f,:~·~.;.'~:·:.,.: . , . .-,;:/.~t::;:·· . . . . . 
9,?~~t@i:ent C9q§:,~ection 3502.5, subdivision (d), provides that lUl agency.shop arrangemetlt 

,, W:~:Y·l>e rescinded-by a majority vote of all the epiployees in the unit pursuant to procedures 
' gpecified or other procedures negotiated by the local public agency employer and ·the 
·recognized employee organization. Pursuant to the test claim statute, the agency shop 
rescission provisions are now "also applicable to an agency shop agreement plii.ced iri ef:fect · 
pursuant to subdivision (b)." 

Claimant is requesting reimbursement for "processing" agency s)lop rescission petitions. 
Although there is no specific requirement in the test claim statute or regulation to "process" 
agency shop rescission petitions, the test claim regulations contain one provision regarding 
agency.shop rescissions: Title 8, California Code of Regulations, section 61610, states the 
following: 

Within 20 days following the filing of the petition to rescind an agency shop· 
agreement or provision, the public agency shall file with the [PERB] 
regional office an alphabeticai list containing the names and job titles or 

.. _ classifications of the persons employed in the unit described in the petition 
··' '' as of the last date of the payroll period immediately preceding the date.the 

_. petition was filed, unless otherwise directed by the Board. 

However, title 8, California Code of Regulations, section 61000, states that sections 61000 
. et saj:i. are applicable "only where a public agency haS adopted such provisions as its local rules 
or "'.'..llere all parties to a representation case agree to be bound by the applicable PERB . · 

--:, ReS!llations." Thus, any activities in those regulations flow from the discretionary act of 
adopting them or agreeing to be bound by them; and do_not constitute state~mandated 
activities.41 

· . . 

Therefore, Government Code section 3502.5, subdivision (d), does not impose any state
mandated activities that are subject to article XIII B, section 6. 

Dues or Service Fee Deductions · 
(Gov. Code, § 3508.5. subd. (b)) · 

Test claim statute Government Code section 3508.5, subdivision (b), states that "[a] public 
employer shall deduct the payment of dues or service fees to a recognized employee 

. considered a "document'.' filed with the test claim, pursuant to California Code of Regulations, 
title 2, section 1183, subdivision (e). Although the website document contains procedures that 
may be expeeted of public agency employers with regard to subdivision·(b) agency shop 
elections, since those procedures were not pled, the Commission does not have jurisdiction to 
make any findings regarding the DIR document. 
41 Title 8, California Code of Regulations, section 61000 has been amended smce the test 
claim was filed. However; the amended regulations w~e not pled and are not addressed in this 
analysis. · · 
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· .. :· . . .. : i,·~:; ;.::· ... 

orgarii:Vition as required by an agency shqp arrangement between the recogiliZed employee 
organi:zation and the· public employer." · · . 

The claimant.is requesting reimb~sement for co~ to provide staffing to institute and<: 
administer procedures for agency fee deductions and their transmittal to the .union for agerli::y 
shop.~geII.l~ts ~bli$hed·piir~t to Qqv~ent Code section 3502.5, sul:!div.i.~ion (b), 
ne~QFl:I,~. with.,.t;p~ ~9n ~oncerfil.ngthose procedures,.11I1-d represf!nt the agency in tht1 e\lent of 
PERB ip.tezy:entio~ res.~ding. disp~!i· · · · 

Staif fihds thirtthe plain language of the statute requires only thiltthe local'ptiblic agency cause 
the' tl.ues or services fees. to be dedueted from the affected employees" wages· 8.hd t:ta:Ii&riiitted to · 
the ,uiµon. There is no requirement in the test claim statute or regulations reqUiling the it.gehcy 
to instiMe .. and .!'d111jnister "proc~dµres,'.' 1,1~go:t:iate with.the union concepiing. t,I,,q.se l'tQP~dures, 
or repre~ent the ~g~y in th.,e.¢v;ent.of:PERE)Jntet;\.'.cmtion,.42 

. . .. . 

ThilB; Gtivequn~t Code se6tlon .JSOS ;S1; stibdivision:{b )> does iihpose a state~truindated ·activity 
on the local agency- causing the 'dues· or service 'feeiHO· be deducted .Iii.id 1ranstnitted to the 

. union-· which is subject to article XIII B,. section 6. 

In Lieu Fee'Pqyiiients · i 

(Gov. Code.§ 35oi;5, subd. fc)) · · 

Wh~.~ ~El~~y·'~oJ' Ji,~~#,e~t~.~eeQ ~~Wif);i~ G9~eriwi~t c.~;d,e.~~9tioµ 3502.5, 
subdiv1s10P.c.(c)~ .• p~yjd~~ ftw.t p.pi.plqv~~ w.:~w·~C:i@,tjqµsly·o.bj!'l\:)1·:tP jciibhlg' or fµumcially 

. rtin hir , i' ', ' ~''' ·'.' , ', "' t ib' . ''wred'. t.' I , firiBii 'all' . 
· :~P;ubll~· ~~p1~y:~ri'~£Kriti ~·~~~~<litio;rJr ~~Yrit~t ¥k~·~·c1~1;?·~=~~~e 
. this eXiStiil.g:prowioii aJ)plicabie to agency sh6J:{ mangemenfs· establiShed .under Govermrient 
Code·:seetion·aso215~·8ubdiVision ~)/·· , · · 1· · ·~· : ' ·' .~·:: .. · .·:· 

co~iciili6itii''rii;i~ci~r1,,;, · ·.:. h-i:·;t~e<t·uf ·~ · · .. : · .. e · \iai'iO'lli~·aiie~ "·;ti!tiriri·~fa::~· . · · 
sho: ftles. ffi'·i; rici~·"~li '''6k~ti~iJiir''6IUirifa1bi~ ~~.~ J li~' ofiees' ;:'aiaU 'tlie ~Hb~·lr' 
org;nizliil~~i'. p~fb''~tibil :Piiyfuikt8, if iliey are '!e~tlfred, ·ikfi'il1f};!rii~a~··o1i"'i'fii!~~§ b~is 

• . • ;t",':J .·,. ·: 

to the public agency ~ a condition of c0ntinued exemption from the requirement of finaricial 
supptii't: to' the public employee ·organization/' · . · · · · 

The claimant is requesting reimburse'.inent ~icii co'Sts to i.i:iStitUt~ and ~dfuirii~ prt>ced~ ·and 
documentation for in lieu fee payments of conscientiotis obj1;19tors".f!.lid tb.6if/transfuittaI· . .to.. · 
appropriate charities, negotiate. with the union concerning those·ptocealii'e's; ·and:' represent.the 
. ag~gy ~ th~,,.e:v.cmtof~~ 4>.~!f.Ptionregardi.n,g.~,µtf:s7 ... •r·: ... . . . .. • ; ., .•.. 

· Agency ·snop'·attSngementif'can.1be'~blished 'Uildel. SUbdiVision (b} Wi.thoufthe focal public· 
agency emplQyer's approval. Altho\l.gh the ~ployee holding a conscientious objection "may· 
ilei iiirecr,!::io iD.Bke-liiueu fee .. a" ···efitii 'Wiaet su'bdiViSfoii .. ~ ·en: sho ·amm· ·emen.ts, · fillit'~~·:,i;;HJ ,;,_,~'it'· ·imcn·i"'''1 ~liIT·r·, .,,:: · ''.tlitlfuf·;1ti;rge:··6f'''aii~lti:'~·1i'ffi:£l./clisciJ6ti'Ir , .. the 
&t~l'P~'!'~bli''::':· '.'j~~m·'' "'''·:· J,tTillitg~r;l ·acfiJtr~s'~;:Jfre&if1·, '~~i:Mmi lfi~Ueu 

P , . R., ···r,, .9.S, .. , .P)l, .•.. CK ,ag;~9RY. ~:.:. , ... ~>:~~ ... , ,.,, .. ,l"!"·'p.ffii.,, .. "· .,,,·i 1: " •• -lt~ .. , .... , ·~i"flf. ·' ·: , .. '· · 
t~:;P:'~ffiilP'r~~Pii~f a ~~1;>9};~t~i,1'fJ1) a~~pf~·.~~.·.~~~~~~ Vi?. ,;: ...• ,~ .. ,:. e: .. , , .,,:· . 

SCI onacy. ..· .. ~···;i~.·.,•·;_1 ~.~ 1 : ,, .. ··:~· .. ,. :·, .. ..,,,:· 1 ,.,...:, ··:· ·.·..t.,. · · 

42. To th~ eitenttliat iifiy actiViti:e's claiiried ·here coukfresW.Hrom 'chill'ges filed With P.ERB; 
those· actiVities are ·addressed undet·the •.\PBRB Jurisdiction. and A:dmiiliStra.tive Hearings 
(Government Code section 3 509)" heading, infra. ·' · 

. .-: 
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B.ased on the plain language of the test .claim statute and regulations, the -only activity req~.·. 
of the local public agency employer is to receive the required monthly ''proof" of in lie.u,f.~~,+· · · 
payments. The other activities claimed are not required by the statute or regulations, and .. ~ •. ,. 
are not mandated activities.43 

. . .• \,~;u:~;Ii ·:· 
Th\is, Government Code section 3502.5, subdivision (c), does impose a state-mandatecf ::·::;.:;::_ ::_· ·· 

·activity on the local agency-receiving monthly proof of in lieu fee paymeD.ts-which~s(::c-': 
subject to article XIII B, section 6: · .: ' ·':ii:° : · 

P ERB Jurisdiction and Administrative Hearings 
(Gov.- Code, § 3509) 

The test claim Statute added provisions· granting the PERB jlirisdiction over disputes arising · 
under the M:MBA, including enforcing and applying local rules and regulations adopted by a 
lociil public agency. Government Code section 3509 states: · 

(a) The powers and duties of [PERB] described in Section 3541.3 shall also 
apply, as appropriate, to this chapter and shall include the authority as set 
for:th in subdivisions (b) and (c). . 

(b) A complaint alleging any violation of this chapter or of any rules and regulatio~s 
adopted by a public agency pursuant to Section 3507 shall be processed as an unfair· 

, :~ practice charge by [PERB]. [PERB] shall apply iiild interpret unfair labor practices 
,.,,: consistent with existir_i.gjudiciBI interpretations of this chapter. · 

· · - ( c) [PERB] shall enforce and apply rules adopted by a public agency concerning unit 
determinations, representation, recognition, and elections. 

In itS quasi-judicial capacity to resolve employer-employee di8putes, PERB 1;1as· several powers 
and duties, including the ability to ''.hold hearings, subpoena witnesses, administer oaths, take 
the testimony or deposition of any person, and ... to is8ue subpoenas' duces tecum to require 
thejiroduction and ex8mi.nation of any employer's or employee organization's records, books, 

. or papers relating to any matter within its jurisdiction.'.44 · · · . . · 

As a result of the test claim statute, regulations setting forth PERB procedures were modified 
to reflect their applicability to MMBA.disputes. These regulations set forth detailed · . 

·.procedures for conducting initial 8.dministrative hearings and administrative appeals of those 
decisions to the·five:member PERB itself, including suCh matters as time and manner of-filing 
cc;miplaints, investigations, subpoenas, depositions, conduct of hearings, rules ofevidence, · 
briefs, oral arguments, transcripts, decisions, recon8iderations andappeals.45 

· . · . 

A complaint under. MMBA can be made as an unfair labor practice charge or a request for 
PERB to review a local public agency employer's action concerning a unit determination, . 
representation, recognition or elections. 

43 To the extent that any activities claimed here result from any charges filed with PERB, those 
activities are addressed under the ''PERB Jurisdiction and Administrative Hearings 

· (Government Code section 3509)".heading, infra. 
44 Government Code section 3541.3, subdivision (h), 
45 Title 8! California Code of Regulations, sectlons 31001 et seq. 
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The claimant is seeking ~eimbmsement for costs to: .1) respond t() aj:>p"l~ ~~e to ihe PERB A 
of agency actions regarding unit issues, representation matters, re!Jqgi:µtiqn,. ~lec:tions and -
unfair practice detenninations; 2) respond to, or file, unfair labo~J)ril6ti.ce chBfges;-3) 
participate in PERB's investigation of charges; 4) prepare for heanngs'before PE~ 
Administrative Law Judges including, but not limited to; the preyi~uofi of briefs,'' 
documentation, exhibitS, witnesses 'and expert witnesses; 5) pre~~*\,~~·agency'·s· ~e before 
the PERB's Administrative Law Judge, including expert witness·fees~ increased overtime costs 
for employee witnesses, closing brief: costs of transcripts and: travel expenses; 6) represent the 
agency at proceedings that appeal PERB Administrative Law Judge decisions to the Board 
itself, including travel expenses; and 7) develop and provide training in PERB' s rules, 
procedures and decisions for agency supervisory and management personnel, and attorneys. 

The Department of Finance asserts that the activities listed in the test claim are discretionary, 
based on the case of County of Los Angeles v. Commission on State Mandates (1995) 32 · 
Cal.App.4th 805, finding that if a local entity has alternatives under the test claim statilte other 
than the mandated. contribution, the contribution does not constitute a state mandate. Finance. 
further states that, in this ·case, the cle.iriiant has alternatives available in·that it may· choose to 

- argue a case in front of the PERB, itmay externally develop a settlement, or it.can try to . 
resolve the employment issue in~emally. Only-when the claimant'chooses to engage the case. 
within PERB 's jurisdiction is the claimant subject to the requirements of that process. 

Claimant argues that where PERB errs in the interpretation of a law or its application to the 
facts in a given situation to the detriment of the employer, the employer has no choice but to 
appeal its decisions; similarly, the employer has no choice but to respond to any union appeal 
of a PERB decision. · 

Staff finds that since MMBA disputes were brought under PERB jurisdiction with the test 
_ claim statute, and since cooperation With PERB and its subpoena powers is needed to resolve 

MMBA disputes adjudicated by PERB, the local. public agency employer does not have a 
choice and is required to engage in the activities set forth in the PERB procedures when any 
such disputes are filed with PERB. However, staff finds that where a local public agency 
employer files a charge or appeal with PERB, that decision is discretionpry; and the PERB 
procedures are only triggered because of the employer's discretionary decision to bring the 
case to PERB. - · 

The plain language of the statute and regulations does not require the local public agep.cy 
employer to initiate charges or appeals to PERB. The cases have found that, in the absenee of · 

· strict legal ·compulsion, a local government entity might. be ''pr~cally" compelled to take an 
action thus triggering costs that.would be reimbmsable. The case of San Diego Unified School 
Dist. admessed the compulsiOn issue in the context-ofstudent expulsions. There, the court 
found that in the absence of legal compulsion, compulsion ~ght nevertheless be found when a . 
school district exercised it discretion in deciding to expel a student for a serious offense to 
other students or property, in.light of the state constitutional requirement to provide safe 
schools.46 · · · · · . - . 
Here -claimant is seeking reimbursement for costs to file charges with .PERB, and argues the 

· empioyer has no choice bu~ to_ appe~ decisions,.yvhere PER.l3 errs. in the interpretation of_the .. · 

46.San Diego Unified School Dist., supra, 33 Cal.~th 859, at page 887, footnote 22 .. 
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.. 
law or its application tci the fact in a given case, and decides a case to the detriment oft~~;?•;~<;.,. 0 

employer. This argument falls short of the circumstances discussed in San Diego U~.fi~-~,:;;rJ ,'.: _ ... '· : . 
School Dist, where the safety of students and school property is at stake. Claimant prp~f[i:~.Bfl ..... :,::.: ,; , ... · . 
other basis for a finding that an employer filing charges or appeals with PERB is an~:;i;::;,,0~- • .-;:,~:·· 
other than a discretiohary decision made by the loclil agency employer. · -:.\:;"':~~:,.':'·-. · ::;;~:-:· 

Therefore, staff finds th8.t only the following events trigger the requirement for the ldbfil,{~#bfr~. . ,~:f::' 
agency employer io participate and respond in Ei.ccordance.with thePERB procedµre~sf'1)'filr·. · ··· 
linfitj.r labor practice charge, or a· request to review a local public· ag~ncy empfoyer'·ifaction 
concerning a unit determination, representation, recognition or election, is filed with PERB by 
an entity other than the local public agency emploJ}er; 2) a decision by a PERB. agent, PERB · 
Administrative Law Judge, or the five-member PBRB is appealed by an entity other than.the 
local public agency employer; or 3) the local public agency employer. is ordered by PERB to 
join in a matter. Accordingly, the following activities are state-inandated, and are subject to· 
articleXIII B, section 6: . · 

a. procedures for filing documents or extensioru for filing documentS with PERB (Cal. 
Code Regs., tit.8; §§ 32132, 32135);. · 

b. proof of service (Cal. Code Regs., tit. 8, § 32140); 

·-c-. responding to subpoenas and investigative subpoeruis (Cal. Code Regs., tit 8, 
- . §§ 32149, 32150); . . -

d. conducting depositions (Cal: Code Regs., tit 8, § 32160); 

e. participating. in hearings and responding as required by PERB agent, PBRB · 
Administrative Law Jitdge, or the five-meniber PBRB (Cal: Code Regs., tit 8, 
§§ 32168, 3·2110, 32175, 32176, 32180, 32205, 32'.Z06, 32207, 32209, 32210, 32212, 
32310,32315,32375,32455;32620,32644,32649,32Q80,32980,60010,60030, 
60050, and 60070); and . · 

f, filing and responding to written motions in the course of the hearing (Cal. Code Regs., 
tit 8, § 32190). ' 

As noted above, any action by the local public. agency initiating a case or am~dirig it, or an 
appeal·of a decision by a PERB agent, PERB Adininistrative Law Judge, or the PERB itself, is 
discretionary and therefore not required .. Accordingly, the following activities initiated by tlie 
local public agency are not state-mandated.activities~ · · · · 

• file an Unfair practice charge (Cal. Code of Regs., tit. 8,' §§ 32602, 32604, 32615, 
32621,32625) . 

· • appeal of a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200);' 

• amendment of complaint (Cal. Code of Regs., tit. 8, §§ 32625·, 32648); 

• appeai of an aclrninistrati:ve decisfon, including req~St for stay of activity and appeal of · 
dismissal (Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and 60035); 

• statementof exceptions to Board agerit.decision (Cal, Code of Regs., tit. 8, § 32300); 

• request for reconsideration (Cal. Cod~ ofRegs.,:_ti~: ~.· § ·3;~'ib)~·~ . . . -
• request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450). 

41'1: 
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. Furthermore~ costs for related expert witness services, travel expl'.'I1S~S and PERB training are 
not required by the test claim statute or regulations anc4 thus, ate 'riot state-mandated activities. 

Court Appeals of Final PERB Decisions · · · · 
ffit. 8. Cal. Code Regs .. § 32500) ·, 

. . -· ·'.. ' 

Sf'.ction 32500, subdivision (a), states that "[a]ny party in a r~~s.entation case by the Board 
itself ... may file a:request to seek judicial review within 20 days following the date of service 
of the decision." Subdivision (b) states that "[a]ny party shall have 10 days following the date 

· of service of the request to file a respo~e." · 
. - . . . 
Claimant is requesting reimbursement for costs to prepare for and represent the agency in 
snperior and appellate courts regarding apj)eals of final PERB decisions. The plain language of 
the test claim statute and regulations does not require the loca'l public agency employer to 
perform any activities with regard to superior or appellate court appeals of final PERB 
decisions.· Therefore, these coSt:s·are not subject to article XIII B, section 6. · 

. . 

Summary of State-Mandated Activities · . . 

In summary, staff finds the following activities are state-mandated, and therefore 81,lbject to 
article XIII B, 'section 6: 

1. Deduct from employees' wages the payment of dues or servjce fees required pursuant 
. to an agency shop 'arrangement that was established under subdivision (b) of · 
Government Code section 3502.5, and transmit such fees to the employ~e organization. 
(Gov. Code § 3508.5, subd. (b)) 

2. Receive from the employee any proof of in lieu fee payments made to charitable 
organizations required pursuant to an agency shop arrangement that was established 
under SubdiVision (b) of Govetnment Code section 3502.5. (Gov. Code §.3502.5, subd. 
(c)) . 

" 
3. Follow PERB procedures in responding to charges or appeals filed with PERB, by ail 

entity other than the local public agency employer, concerning an unfair labor practice, 
a unit detei:mination, represen~tion by an emp~oyee organization, rec9gnition of an. 
employee organizatioi;i, or an election. Mandated activities are: 

a. procedures for filing documents or extensions for filing documents with PERB · 
(Cal. Code Regs., tit.8, ·§§ 32132, 32135);: · 

. b. proofofser\rice (Cal. Code Regs., tit 8, § 32140); · 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, 
§§ 32149, 321SO);· . . 

.d. conducting depositio~ (Cal. Code Regs., tit.8, § 32160); 

e. partfoipating .in hearings and responding as required by PERB agent, PE~ 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, 
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 3.2209, 32210, . 
32212,32310,32315;32375,32455,32620,32644,32649,32680,32980,60010, 

. 60030, 60050, and 60070); and 
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f. filing and respond~g to writt~i;i .D,J,q~~'l,l:lS :m.·Jjie coui:se of the hearing (CaL Co.de. 
Regs. ti't 8 § 32190) .. _,,,;.f•,;··.······· ....... C'•·"·'······,, . • ,., • ' • i·Y·~·::~:t_.~;~ ... ·.1: 1 E;=•·:~(.~1~ ... ~ •. .'~- · · · , ' 

B. Do the Mandated Activities Constitut~;~;~;»'ir.a~?":;!~·'::: · · . · ·. · 
. -- ~'~:-"!:~'.::~''b?~>:~·: ( . }!:<~:;•;';:::.~ ' . . . 

·The courts have held that the term "pro~~-:W:iJl14ifll~:p;lc;:amng of article XIII B, section 6 
means a program that carries out the gov~$P.}~~aj. functioi'gof proyiding a service to the 
public, or laws which, to implement a.~~~oUc~~ impo!!e·:umq~~ re~uirernents ~f ~oc8.l 
governments·and do not apply generally·1:o all residents and entitie~ m the state. · 

Here, the activities mandated by the test claim statute and regulations constituted modifications· 
to employer-employee relations under the MMBA. The provisions are applicable to "every 
governmental subdivision, every district, every public and quasi-public corporatiqn, eyery 
public agency and public corporation and every town, i;:ity, county, city arid county and 
municipal corporation ... " and thus impose unique requirements ·on local. governments and do 
not apply generally to all residents and entities in the state, Therefore, the mandated activities 
constitute a ''program" within the meaning of article XIII B, section 6. 

Issue 2: Do the activities mandated by the test claim statute and regulations 
constitute a "new program or higher level of service" within th". meaning 

. of article XIII B, section 6 of the California Constitution? 
. .... ... ··~-.· " . ' 

~ ·:~. A test claim statute or executive order imposes a "new program or higher level of service" 
·_. ·.;: . when the mandated activities: a) are new ~ comparison with the pre-existing scheme; and 

b) result in an increase in the actual level cir quality c;if governme11tal services provided by the 
local public agency. 48 The first step in making this determination is to compare the mandated 

·.::.:·activities withthe legal requirements in effect immediately before the enactment of the test 
- claim statute and regulations. · 

. . 
Prior to 2001, the MMBA contained provisions for an agency shop arrangement to be formed 
when an agreei:pent was negotiated between the local public agency employer and the 

· ·- recognized employee organization.49 The test claim statute.provided additional authorization 
for formation of an agency shop without a negotiated agreement between. a local public 
agency employer and a recognized organiz.atioi:J., and made the existing agencrc.shop . 
rescission provisions applicable to the new type of agency shop arrangement. 0 Thus, 
mandated activities related to the second category of agency shop formation, and rescissfon 
of such agency shop am:µ1gements, are new in comparison to the pre-existing scheme ... 

Prior to 2001, the MMBA provided that nothing could affect the right of a public employee 
to atithoriie deduction of employee organization dues from 1Us or her wages.,51 The test . 

47 County of Los Angeles v. State of California (1987) 43 Cal.3d 46; 56 (County of . 
Los Angeles). · ·· 
48 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 
830, 835. . . 
49 Government.<;::od~ section 3502.5, ~ubdi'vision (a). . 

so Goveinment Code ·s~~tlon 3502.5, subdivisions (b) and (d): 
·" 

.. .. 
51 -Government Code section 3508.5, subdivision (a); 
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• . . ~·1i:·'·~.~· ~ : . ' . 

- cl~ statute req~t~~~-:~~·c.a! P1:1bµ~ agency ~~loyer to deduct the payment of dues or 
service feesto a recognized-employee orgamzation from the employee's wages pursuant to 
an agency shop arrangement, 52 regardless of how such arrangement is formed. These 
req~d de4uctions are new in comparison to the pre-existing scheme. · 

P_rior to 2001, di,spitt~~-:arlsing,un~ the MMBA were dealt with via local public agency 
rules adopted utid!;lt.MMBA, and:any appeals were made in the courts. The test claim statute 
brought :MM:BAdisputes under thejurisdiction of PERB,53 and thus local public agency 
employers are now subject to the procedures· enacted by PERB for dispute resolution. Since 
these ·PERB dispute resolution procedures are now applicable to local public agency 
employers subject to MMBA, the activities required are new in comparison to the pre
existing scheme. 

The Department of Finance points out that the test Claim statute provided specific language -
expressing the Legislature's intent that-since the duties are similar to requirements in existing 
law, the statutti does not create a reimbursable state mandate. The language states: 

. The Legi.sl_ature finds and declares that the duties and responsibilities of 
local agency employer representatives under this chapter·are substantially 
similar to the duties and responsibilities required under existing collective 
bargammg enforcement procedures and therefore the costs incurred by the 
lo_cal agency employer representatives in performing those duties and 
responsibilities under this chapter are not reimbursable as .state-mandated -
~?- . . ' . -

However, coi:irts· have stated that "legislative disclaimers, findings and budget control language 
are not determinative to a finding of a state mandated reimbursable program ... "55 Moreov_er, 
·the courts have determined that: 

[I]he statutory scheme contemplates that the Commission [on State 
Mandates], as a q~i-judicial body, has the sole and exclusive authority to . 
adjudicate whether a state mandate exis:ts. Thus, any legislative :findings are 
irrelevant to the issue of whe~er a state mandate exists ... 5-

6 
· . _ 

Therefore, the Legislature's findings that the test claim statute does not impose state-mandated 
costs may not be relied upon by the Commission as a basis for its conclusion. 

The Department contends that the duties already penormed by local public agencies under the 
existing process include responding to unfair labor practice charges, compiling payroll and 
personnel recot::ds, and participating in meetings and negotiations with unions. Staff does not 

52 Government Code section 3508.5, subdivision (b). 

· 53 Government Code section 3509. 

-- 5~ Government Code section 3500, subdivision (b). 
. - - - th . 
55 County of Los Angeles v. Commission on State Mandates(2003) 110.Cal.App.4 1176, 
citing Carmel Valley Fire Protection DiStrict v. State of California (1987) 190 Cal.App.3d 
521, 541. 

-. .56 Cou~ty of Los Angeles, supra, 32 Cal.App.4th 805, 819 . 
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• --' ,qii!pllte that som~ similar activities may have been performed under the existing process. 
.,: ·: ifftowever:, ffi.any of those acti.Vities were previously triggered for different purposes, i.e., for 
~;T;;:~~gql,{fJt.efi.ag~µcy shop arrangements, and performed in a different forum, i.e., the courts . 

. . '.Xe :;;,tli~fore; :a8:'set forth above, staff finds that there are specific activities that are newly 
. \;;:_:!'fu.'iffid.ated bY.'.the test claim statute and regulations. 

- ,::;'ft,:·~F~~o~:~fuce the ~mi.ndated activities require the local agency to perform new taskS_in 
_•:'£:~'·,'service of fuiproving local public agency employer-employee relations, the new activities do 
· :;· · · result in an increase in the actual level of services provided by the local public agency. 

Accordingly, staff finds that the activities mandated by test claim statute and regulations 
constitute a "new program or higher level of sei;vice" on local agencies within the meaning of 
article XIII B, _section 6. 

-Issue 3: Do the activities mandated by the test claim statute and regulations impose 
"costs mandated by the state" within the meaning of article XIII B, section 
6 of the California Constitution and Government Code section 17514? 

For the mandated activities to impose a reimbursable, state-mandated program, two additional 
elements must be· satisfied. First, the activities must impose costs _mandated by the state 

. _ pursuant to Government Code section 17514. Second, the statutory exceptions to 
·''. ': reimbursement listed in Government Code section 17556 cannot apply. -· -
~- -

Government Code section 17 514 defines "costs mandated by the state" as any increased cost a 
local agency is required to incur as a result of a.statute that mandates a new program or higher 
level of service. Tbe claimant WJ.eged in the· test claim that the costs for activities necess~ to 
comply with the test claim statute and regulations are '.'well in excess of $200 per year. "57 -

Thus, there is evidence in the record, signed under peiia.lty of perjury, that there are increased 
costs as a result of the test claim statute ai::td regulations. - - ' 

Furthermore, for the reasons stated below, stafffili4~ that none of the statutory exceptions to 
reimbursement listed in Goverriment Code section i7556 are applicable. Government Code 
section 17556 .states that: - -

. The commission shall not find costs mandated by the state, as defined in 
Section 17514, in any claim submitted by a local agency .. ., if, after a 

-hearing, the commission finds that: · 

(e) The statute,-executive order, ()ran appropriation in a Budget Act ot other 
bill provides for offsetting savings to local agencies ... ihat result in no net 

·costs to the local agencies .. ., or includes additional revenue that was 
specifi~ally intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state inandate. 

51 At the time the test claim was filed, Government Code section 17564; subdivision (a), stated 
that the no test claim or reimbursement claim .shall be made unless the claim exceeds $200. 
That section was subsequently modified in Statutes 2002, chapter n 24, to increase the 
minimum.to $1,0pO. If this test claim is approved, any reimbursement claims m~ exceed 
$1,000. . ' ' ' - ' - - -
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The Department of Finance asserts that the test claim statute provide!! for offsetting savings to 
_local agencies since the provisions shift local employers from a process wherein they rely on 
the court system to· litigate unfair labor practice charges to a process where they would rely on 
PERB for those types of decisions; thus, the costs that the employers would incur through the 
process with PE}U3 would have been incurred if the unfair labor .practice claims were still · 

. being litigated in the court system. Additionally, to·the extent that PERB settles claims before 
they ever reach.a courtroom, the provisions would result in savings to the public agencies. 

Claimant contends, however, that there is no merit to the Departmenfs ~tement that PERB 
settling claims before they ever reach a courtroom would result in savings to the public 
agencies, becaµse this conjecture disregards the fact that a union facing the prospect of formal, 
more costly court proceedings could just as likely be a more compelling inducement for 

. settling claims. Moreover, under PERB's regulations, settlement conferences occur only after 
the agency participErtes in the investigative process and re8ponds to the unfair practice charge. 

In respon8e, the Department asse.rts that the PER;B administrative process truncates the 
claimant's participation and provides operational savings tfuough a faster adjudication, 
whereas, in comparison, a court process could take years to finalize. Since the claimant has 
not provided any Statistical, fiscal, or ·numerical data showing case cost trends evidencing 
otherwise, the Departmerit's position regarding offsetting savings contlli.ues to have merit. 

The legislative history indicates that one factor in adopting the test claim statute was the fact 
that, at the· time, MMBA had no effective enforcement procedures except for time-consuming 
and expensive. court action.s8 The proponents of the bill argued that "[o]ne of the basic - - _ 

·-·:·.;;; . ' , .. 
. :~·· 

~ ~~:;:~·}1_{! ~~ 

. ::;_,\ ~:7~·:·:~0f-~ Ji;: 

principles of an effective collective bargaining law should be to provide for enforcement by an A 
administrative agency with e~ertise in labor relations," and the appropriate role for courts is W 
to serve as an appellate body. Thus, there could be savings using the PERB process. · · -

However, other than the above-noted speCulations, l:here iS no evidence in the record to support 
the notjon that "[t]he statute, executive order, or an appropriation in a Budget Act or other bill 

· provides for offsetting savings to local agencies ... that result in no n:et costs to the local 
agencies ... ' or includes additional ·revenue that was specifically intended to fund the costs of 
the state mandate in an amount sufficient.to fund the cost of the state mandate." 

As a final matter, anY cost savings must be analyzed in light of Qovernment Code section 
17517.5, which states that "'[c]ost savings authorized by the state' means any decreased co&tS· 
that a local agency ... reil.lizes as a result of any _statute enacted or any executive order adopted -
that permits or requires the discontinuance of or a reduction in the level of service of an 
existing progrfiln that was mandated before January l, 1975." Here, although M:MBA disputes 
were resolved in the courts prior to 1975, there was no state-mandated activity regarding court 
resolution prior to 1975. Thus, staff finds Government Code section 17517 .5 is inapplicable 
for this analysis~ - - -

58 Senate Bill 739, Bill Analysis, Assembly Col'nmittee on Appropri_ations, August9, 2000, 
hearing, page 2. · 
. 59 Ibid. .. 

.. 
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Accordingly, staff finds that the activities mandated by the test claim statute and regul~µ9~,,. 
as set forth above, impose "coSts mandated by the state" within the meaning of article XW'.13;:' · · 
section 6 of the California· Constitution and Government Code section 17 514. '. ','/1,!:':(, }. . '.' ': . 

' ,, ..... ~.':"·.'.';>Ji.;·''·~:-··.·,::·. 

Conclusion .. :'::'::.'.;)i:f ;· 
Staff finds that the test claim statute and regulations impose a reimbursable state~~4~~~'. , : · 
program on local agencies60

• 
61 within the meaning of article XIII B, section 6 of th~ .C::hlif<?rnia 

Constitution, and Government Code section 17514, for the following 'activities: ·.. · · 

· 1. Deduct from employees' wages the payment of dues or service fees required pursuant · 
to an agency shop arrangement that was established under subdivision (b) of 
GovernmentCode section 3S02.5, and transmit such fees to the employee organization. 
(Gov. Code: § 3508.5, subd. (b)) · · · · 

2. Receive from the employee any proof of in lieu fee.·payments made to charitable 
6rganiz.ations required pursuant to an agency shop arrangement that was established 
ooder subdivision (b) of Government Code section 3502.5. (Gov. Code§ 3502.5, 
8ubd. (c)) · . · 

3. Follow PERB procedures in responding to charges filed with PERB, by an entity other 
than the local public agency employer, concerning an unfair labor practice, a unit 
determination, representation by an employee organization, recognition of an employee · 
organization, or an election. Mandated activities are: ...... , .. _,.: 

. . . . . -

a . procedures for filing documents or extensions for filing documents with PERB 
·(Cal. Code Regs., tlt.8, §§ 32132, 32135); 

b. pre>of of service (Cal. Code Regs., tit. 8, § 32140); 

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs.; tit. 8, 
§§ 32149, 32150); . 

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160); 

e. participating in hearings and responding as required by PERB agent, PERB 
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8; 

· §§ 32168, 32110, 32175, 32176, 3i180, 32205, 32206, 32207, 32209, 32210, 
. 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010; 

60030, 60050, and60070); and 

f .. filing and responding to writte.n motions in the course of the hearing (Cal. Code 
Regs., tit. 8, § 32190). · 

. Any other statute, regulation or executive order that is not addressed above does not constitute 
a reimbursable state-mandated program-pursuant to article XIII B, section 6 of the California 
Constitution or Government Code section 17514. · · 

60 The County of Los Angeles and the City of Los Angeles are not subject to PERB 
jurisdiction (Gov. Code§ 35_09, subd. (d)). 

· 
61 Peace officers as defined in Penal Code section 830 .. 1 are not subject to PERB jurisdiction 
(Gov. Code § 3'511)... .. · · · · 
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Recommendation ... · :.'.c' ')\;; :.· .. · 
. . ... · .. ·-: .. ;;·';:;:.~~::~~~\~~~_..-;:::.,-.. ' , . 

Staff recommends the Commission adopt this analysis and p~@y: !1-PPi'i>\i,~ tlie test claim. 
. . . - , .. ;.'·"·:·:·;,. _:,_·, . --·.: . 

( 
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COMMIS.SION. ON'STATE MANDATES 
·:,\.::~·~-::: ... :\:.;;.·:···: _., . ' -.,,. 

·', ., ...... . 

IN RE TEST CLAIM ON: 

Government Code Section 3547 .5 as added 
by Chapter 1213, Statutes of 1991, and the. 
California Department of Education 
Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant. 

· NO. 97-TC-08 

Collective Bargaining Agreement 
Disclosure 

. STATEivffiNT OF OECISION 
.·PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITI..E 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 . 

. (Adopted on March 26, 1998) . 

. STATEMENT OF DECISION · 

The attached Statement of Decision of the Commission on State Mandates is hereby adoptecj. in 
the above-entitled matter. 

This Decision shall become effective onApril 7, 1998. · 

Paula Higashi, Executive Director 

... 
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" ' :. ·:,~ . 
.. :······ .... _,., BEFORETIIB 

. ~··;·.:·;·;:·; .. ~n\····'.:.~. ··,:< ... ·.:·- . 

·.; ': ; :> ::-: ''coMMiss10N ON STAIB MANDAIBS 
. ,_ -· . ' . . 

· ·, · · :·· · .·:·.· STAIB OF CALIFORNIA 

IN RE IBST CLAIM ON: NO. 97-TC-08 

Government Code Section 3 54 7 .5. as added 
by Chapter 1213, Statutes of 1991, and the 
California Department of Education 
Management Advisory 92-01 

And filed on December 29, 1997; 

By the Alameda County Office of 
Education, Claimant · · 

Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TI1LE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 

. CHAPIBR 2;5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

The Commissjon on State Mandates (Commission) on March 26, 1998, heard this test claim 
during a regularly scheduled hearing. Keith Peterson appeared for the Alameda County Office 
of Education and Carol Berg ·appeared for the Education Mandated Cost Network. . 

At the hearing, evide,xice both ·oral and documentary was introduced, the test claim was 
submitted, and the vote was taken. · 

The law applicable to the Commission's determination ofa test claim is Government Code 
section 17500 et seq. and section 6, article XIII B of the Califon.ii.a Constitution and related case 
law. · · 

The Commission, by a vote of7-0 approved this test claim. 

11!sue 

Do the provisio~ of Government Code section 3547.5, "as added by Chapter · 
1213, Statutes of 1991, and the California Department of Edueation' s 
Management Advisory 92-01, impose· a new program 'or higher level of service 

· · upon school districts within the meaning of section 6, article XIII B of the 
California Constitution and Government Code section 175147 

Prior Law 

.e 

Before the test claim legislation, school districts were only required to publicly disclose ail initial A 
proposals for collective bargaining_'agreeµi.ents. Government.Code section 3~47 provides in ~ 
pertinent part: "la]ll initial propos~s of exclusive representatives and of public school 
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employers, which relate to matters within tb.e ~cpp~:pf. ~resentation, shall be presented at a 
public meeting of the public school etiiploy~r:~g;fliert:@e):.shall be public records." . 

· •·~ .= •. ~-. :·:11 ;~:.:·! ~-· :'_, _. '<';'1tp' ', ·•. - . 

Test Claim Legislation 
:·;·~:.;.~~·;·::;.t~;,:;··J: .. ~:); '··~.:_ 1 • • 

. . !.:~::~_;_~~-~---··.:·_" ; :> ; ..... ~·;:_.: :."' 

Chapter 1213, Statutes of 1991, added sectjgri,'3.5475 to tiJ,e}Joven'mleJ;lt Code, as follows: 

"Before a public school employ~;~~~1ffi'.to a Wri"heri agreement with an 
exclusive rep~sentative covering:mii:fters within the seope of representation, the 
major-provisions of the agreement, including, but not limited to, the costs that 
would be incurred by the public school employer under the agreement for the 
current and subsequent fiscal years, shall be disclosed at a public meeting of the 
public school employer in a format established for this purpose by ·the· · · . · · 
Superintendent. of Public Instruction." 

Under. section 3547.5, school districts must now publicly disclose the major provisions of all. 
collective bargaining agreements before they enter into a written agreement. The purpose of this 
new legislation is to ensure that the public is aware of the costs associated with the major · 
provisions of the tentative collective bargaining agreement before it becomes binding on the · 
school district · · 

California Department of Education Ma~agement Advisory 92-011 

Government Code section 3547.5 requires the Superintendent of Public Instruction to establish a 
format for the information tbiit is to be publicly disclosed. To this end, the California 
Department of Education released Management Advisory 92-01 on May 15, 1992 .. The 
Advisory specifies the minimum procedures, format, and information required to be disclosed 
under'.section 3547.5. 

Commission Findings 
. ' 

In order for. a statute, which is the subject of a test claim, to. impose a reimbursable _state 
mandated progr~ the statutory language (1) must direct or obligate an activity or task upon 
local governmental entities, and (2) the required activity or task must be new or it must create an 
increased or higher level of service over the fornier required level of service. To determine if .a. 
required activity is new or iri:iposes a higher level of service, a comparison must be undertaken · 
between the test claim legislation and the legal requirements in effect immediately prior to the 
enactment of the test claim legislation. 2 Finally, the newly required activity or increased level of 
service must be state mandated. 3 . 

The Commission found that immediately before Government Code section 3547.5 was ·enacted 
under Chapter 1231, Statutes of 1991, public school employers were under no obligation to 

1 California Department ofBdtication Management Advisory 92-01 is referenced in Claimant's initi.al filing elated 
December 29, 1997. · . 

· 
2 Both Keith Peterson and Carol Berg disagreed at the hearing regarding the appropriate measurement date. Carol 
Berg.wanted this sentence stricken from the Statement of Decision, while Keith Peterson wished tO lodge his formal 
objection to staff's use of the measurement date. However, both supported adoption oftheStatement of Decision. 
3 County.of Los Angele$ v. State of California (1987) 43 Cal.3d 46, 56;Carmel Valley Fire Protectlon·D~t. v. State 
of California (1987) 190 C~l.App.3d 521, 537; Lucia Mar [Jnifled School Dist. v. Hon,lg (1988) 44 Cal.3d 830, 835. 
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publicly report the major provisions of a collective bargaining agreement after discussion with 
an exclusive representative of ail employee group prior to entering into a written agreement. 

. . 

The Commission foundJ:hat under prior law school districts were only required to publicly 
disclose all initial proposals for collective bargaining agreements. · 

. . . ' . . . . . . 
The Commission found that Gov~ent Code section 354 7.5, as added by Chapter 1231, 
Statutes of 1991~ requires school districts to publicly disclose major provisions of a collective 
bargaining agreement after negotiations, but before this agreement becomes binding. 

The Commission found that the California Department of Education issued its Management 
Advisory 92-01, dated May 15, 1992, to establish the public disclosure format for school district 
compliance with the test claim statute. The Commission found that the Advisory sets forth the 
minimum procedures, format, and information for school diStricts to disclose under the new 
public reporting requirements. Further, the Coinmission found that the Advisory conSti.tutes an 
"executive order"under Government Code section 175164.and is.therefore a part' of the test · 
claim. · · · 

Conclusion 

· The Commission concludes that that Government Code section 3547.5, as added by Chapter 
1213, Statutes of 1991, and the California Department of Education Management 
Advisory 92-01, impose a new program or higher level of service upon local school districts and 
therefore are.reimbursable under section 6, article XIII B of the California Constitution and 
Government Code section 17514. 

Further, the Commission concludes ihat the parameters and guidelines should allow 
reimbursement for compliance with the minimum procedures, format, and information specified 

. in the California Department of Education's Management Advisory 92-01, as applicable and 
appropriate under the test .claim statute. · 

4 Oovenunent Code section 17516 provides in relevant part: "Executive order means aily ord~r, plan,. ~irement, 
rule, or regulation issued by any of the following: (a) The Oovem()f .. Cb) Any officer or official se!';mg· at the. 
pleasure of the Governor. (c) Any agency, department, board, or com'inisslon of state government. (Emphasis 
added.) 

422. 



.-,;:•:. 
'-~ (."~'l"" .,_;·•_..;.,, ~··, . ; ,, ... ::. --· 

BEFORE THE 

CO~SSION.ON STATE MANDATES 

STA TE OF CALIFORNIA 

.. ' .. '·, ,. ~ ~ :'' . ' . '. ,. 

-·:.· ·.:. IN RE TEST CLAIM: CaseNo.: OO-TC-17/0hTC-14 

Agency Fee A~angements 

e. 

· Government Gode Sections 3543, 3546, and 
3546.3; ' ' 

Statutes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805;. 

California .Cc!de of Regulations, Title 8, 
Sections 34030 and 34055 · 

Filed on June 27, 2001, arid Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant . 
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Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE· 

.. SECTION 17500 ET SEQ.; 'CALiFORNIA 
CODE OF REGULATIONS, TilLE 2; 
DMSION 2, CHAPTER.2.5, ARTICLE 7 . . 

(Adopted on December 9, 2005) . 

STATEMENT OF DECISION. 

·A·-· 
~-.•·· 

........ ~· .. . - ' . -·~-. 

The Commission on State Mandates ("Commission'') heard and decided this test claim during a e 
regularly scheduled hearing on De~mber 9, 2005. Mr. Keith Petersen appeared on behalf of 
Clovis Unified School District, Claimant. Ms, Susan Geanacou, Senior Staff Counsel, appeared 
for the Department of Finance. - · ·. 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. · · 

The Commission adopted the staff analysis to appro~e this test claim at the bearing by a vote of 
6to 0. · · · 

The Commission finds that Government Code section 3546, subdivisions (a) and (f), and 
California Code ofReglllations, title 8, sections 34030,' subdivision (a), and 3.4055, iubdiviSion 
(a), impose a new program or higher levei of service for K-i 4 school districts within the meaning 
of article XIII B, section 6 of the California Constitution, and impose costs mandated by the state 
pursuant to Gov~ent Code section 17514, for the following new activities: 

• Upon receiving notice from the exclusive representative of a classified public school 
employee ~ho is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages and. salary of the employee and pay that 'amount to the employee 
organization. (Gov. Code, § 3546, subd. (a).) . · · 
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• School district employers of a public school employee shall provide the exclusive' ·, . . 
representative of a public employee with the hcime address of each member o~.~>>> ·•· · · · .... · 
bargaining unit (Gov. Code,§ 3546, subd. (f).) .. . · 

• Within 20 days following the fiiing of the petition to rescind or reinstate an · · .. '. · ' ' . · .. 
organizational security arrangeiµent, the school district employer shall file .witli. :the • 
regional office of PERB an·alphabetical list containing the names. and job ti~e~rqr.•f · .. · 
classifications of the persons employed in the unit described in the petition as oftJ:ie last 
date·ofthe payroll period immediately preceding the date the petition was filed. (Cal. 
Code Regs., tit, 8, §§. 34030, subd. (a), and 34055, subd. (a).) · 

BACKGROUND 
The Agency Fee Arrangements test claim, filed by Clovis Unified School District, ~ddresses 
issues within the collective bargaining procesi; and employer-employee relations in California's 
K~14 public· school systems. Specifically, the test claim legislation focuses on the payment of 
fees by non-union member (or "fair share;') employees to exclusive representative organizations; 

. In 1975, the Legislature enacted the Educational Employment R~lations Act (EERA).1 In doing 
so, the Legislature sought fo "promote the improvement of personnel management and · 

· employer-employee relatio~ within the public school systems in the State of California. "2 This 
·, p01icy aimed at furthering the public interest in-"maintaining the continuity and quality of 

educational services.'.3 · . . · · 

The BERA imposes on school di.Stricts.the duty to "meet and negotiate" with an employee 
~rgaajzation selected as the exclusive representative of an employee bargaining unit on matters . 
v.?thin.the scope ofrepresentation:4

. The scope of representation is limited to ''matters relating to 
. wages, hours of employment, and other terms and conditions of employment."5 The BERA 
·:expliCitly includes "organizational security" within the scope ofrepresentation.6 · 

. ' . . . 

I Statutes.197S, chapter 961. Pursuant to Government Code section 3541.3, subdivision .(g), the 
Public Employment Relations Board (PERB) is vested with the authority to "adopt ... rules and . 
regulations to carry out the provisions and effectuate the purposes and policies" of the BERA. 
(Government Code sections 3540 et seq.) .. Accordingly, in Code of Regulations, title 8, section 
32001, subdivision (c), PERB ha8 declared that '"[s]chool district' as used in the BERA means a 
school district of any kind or class; including any public community college district, within the 
state''). · · 
2 Government. Code section 3540. · ... 
3 San Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 11. 

. ' . 
4 Government Code section 3543.3. 
5 Government Code section 3543.2. · 
6 Former Government Code section. 3 546 provided that "organizational security ... shall b~ within 
the scope of representation." (Stats. 1975, ch. 961, § 2). In 2000, former Government Code . 
section 3546 was repealed (Stats. 2000, ch. 893), but similar language was added via the same 
bill to Government Code section 3540. l, subdivision (i), which·now provides that" ·• 
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Government Code section 3540.1, subdi~sfon (i), provides two· definitions for "organizational 
security." The first describes organizational security a.S: · ·. ;\' .':;t•;c:-. 2 ·:; · · ..... 

[a]n arrang~ent pursuant to which a public school employde'may decide 
whether or not to join an employee organization. but whichrequires ·hini: or her, as 
a condition of continued employment, ifhe or she doesjoill;·t9 milinfiiin,his or her 
membership in good standing for the duration of the Wrlrif:ii agreement::. 

. . 
Thus, such an arrangement would provide that once an employee organization has been selected 
by an employee bargaining unit as exclusive representative, each employee has the option of 
either joining or not joining the employee organization. 

Alternatively, the second definition describes organizational security as: 

. [a Jn arrangement that requires an employee, as a condition of continued 
·employment, either to join the recognized Ol' certified employee organization, Of 

to pay the organization a ·service fee in an amount not to exceed the standard 
initiation fee, periodic dues, and general assessments of the organization for the 
duration of the agreement, . 

This type of organizational security arrangement dictates that an employee in a bargaining unit · 
for which an employee organization has been selected as exclusive representative must either (a) 
join the employee organization, or (b) pay such organization a service fee or agency fee 
arrap.gement The BERA explicitly ~lares that the "employee organization recogn.iz.ed or 
certified as the exclusive reprelientative for the purpose of meeting ·and negotiating shall fairly 
represent each and every· employee in the appropriate unit"7 

. · 

Under prior law, organizational security arrangements were subject to the collective bargaining 
process. Statutes 2000, ·chapter ·893 created a statutory organizational security arrangement --
removing the basic issue from the bargaining process. · 

Claimant's Position 

Claimant, Clovis Unified School District, filed a test claim on June 27, ~001, alleging 
Government Code sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose 
reimbursable state-mandated activities on K-14 school districts for activities including 
establishing and implementing payroll procedures for collectfu.g fair share service fees; and . 
remitting the fees to the certified employee organization. Claimant alleges a new activity to: 
."Draft, approve· and distribute an appropriate and neutral notice to existing npn-member. 
employees and new employees, which explains the additional payroll deduction for 'fair share 
services fees' for non-member employees of a certifi~ employee .~rganization·;" · 

. . 
Additionally, claimant alleges that Government Code section 3546.3 as added by Statutes 1980, · 
chapter 816, requires school districts to "Establish and implement procedures to determine which 
employees claim a·consc_ientious objection to the Withholding of 'fair share services· fees,"' and 

"'Organizational security' is within the scope of representation ... ·." 
7 Government Code section 3544.9. .. .. 
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'· ... _ ' .. ~ .•. ~ : 

establish and implement payroll procedures to prevent automatic deductions from the wages of 
such conscientious objector8. . . , '·· 

' . . . . . . . . ' : ' . . . 

Claimant also alleges the California Code ofRegiilatioriS, title 8, sections 34030 !Uld 34055, 
requires K-14 school districts, Within 20 days of"a filed petition to rescind or reinstate the 
collective bargaining agreement, file with:th~:regional office of the Public Employment 
Relations Board (PERB) an alphabeticablist:containing the names and job titles or classifications 
of the persons employed in the unit as o('fl?.e last date of the payroll period immediately 
preceding the date the petition, and establish new payroll procedures, as needed. 

. ·- . - . . . . 

On May 15, 2002, claimant filed a test claim amendment alleging th~ following reimbursable 
state-mandated activities from amendments by Statutes 2001, chaptet: 805: · 

• Establish procedures and thereafter impleinent·such procedures to. verify, at least 
annually, that pf!.yments to nonreligious, nonlabor. charitable organizations have· 
been made by employees who have claimed conscientious objections pmsuati.t to 
Government Code section 3546.3. 

• Adjust payroll withholdings for rebates or withholding reductions for that portion 
of fair share service fees that are not germane to the employee organization. 

. function a8 the excltisive batgfilning representative when so determined pursuant 
: ·:'.to regulations adopted by PERB, pursuant to Government Code section 3546, 
·f ~~: subdivision (a). . . 

' .,.,.., 

'·"'· •.': Take any and all necessary actions, when necessary, to recover reasonable legal · 
fees, legal costs and settlement or judgment liabilities from the recognized 
employee orgaajiation, arising from any court or administrative a.Ction relating to 

-' the school district's compliance with the section pursuant to Goveri:nrient Code 
section 3546, subdivision (e); · · · 

• · Provide the exclusive representative of a public school employee a list of!;io~~ : . 
addresses for each employee of a bargaining unit, regardless of when the 
employees commenced employment, and periodically update and correct the list 
to reflect changes of address, additions for new employees and deletions of 

·former employees, pursuant to Goveinment Code section 3546, subdivision (f). 

Claimant's complete, detailed allegations are found in the Amendment to the Te'8t Claim Filing, 
pages five through~. received May 15, 2002. 

· Claimant filed comments on .the draft the Commission analysis on October 31, 2005. The 
substantive comments will be s11mmarized in the analysis below. · 

Department of Finance's Position · 
. . . 

Department of Finance filed comments on August 3, 2001, and July 30, 2002, addressing the 
allegations stated in·the test claim and subsequent amendment Regarding claiinant's allegations 
that the test claim legislation mandates a varlet)' of activities involving the establishment and 

· maintenance of payroll .procedures to account for deducting fair share service fees and 
transmitting those fees t0·the employee orgaliiZa.tio:ti, Department of Finance contends that public 

·school employers who did not negotiate and implement organizational secUrity·arrangemeri.ts. 
prior to the enactment of Statutes 2000, chapter 893 are justified in claiming mandated. co~. ~ · 

427-

Statement of Decision 
Agency Fee A"angements (00-TC-17/01-TC.14) 



. ·'' 
Howev'er, those eriiplbyers\¥lio did negotiate and implement organiZational security A 
arrangements pifofto'tl:ie' el'lactinent of Statutes 2000, chapter 893. are not justified in making W' 
similar cl~-{'?F:.~~!ffip~sen,i~!·';Department of Finance argues that those employers who did 
negotiate and im,@~¥,1.~,~~~~ ~~gements prior to the·2000 amendments "would presumably 
have already est~l:!l~b,e.9~' such p~yroll procedures and those employers should ·not "be 
reimbursed fofRQ~:ih~y vo.Iwitliii:iy incurred." · · · 

~ -~ ~ -~ ~; ... ~··: . . ' 

Departmentof~iruince has similar arguments regarding claimant's allegations on costs incurred 
in complyiri.g "With PERB 's regulations in the event a petition to rescind or reinstate an 
organiz.ational' secunty arrangement is filed. ' 

Regardlllg claimant's allegation that it must draft notices explaining the fee deductions to 
employees paying fair share service fees, Departnlent ofFinance argues that rio such mancl~te 
exists. Department of Finance relies on California Code of Regulations, title 8, section 32992 
which provides that each employee ''required to pay an agency fee shall receive written notice 
from the exclusive representative" regarding the fee deduqtion. . - · 

Likewise, responding to claimant's allegation that it must incur costs in taking the necessary 
actions in recovering legal fees from an exclusive representative under Government Code section 
3546, subdivision (e), Department of Finance asserts that the subdivision, byits plain language, 
does not impose any duties on the public school employer. 

Department ofFmance's other comments and arguments will be addressed in the analysis below, 
where pertinent. 8 . _ · _ _ 

8 Claimant argu~ that the Department of Finance's comments are "incompetene' and should be 
stricken frcim the record since they do not comply with section 1183.02,"subdivision (d), of the 
Commission's regulations. That regulation requires written responses to be signed at the end c;if _ 
the document, under penalty of perjury by an authorized representative of the state agency, :with 
.fue ·declaration that it is true and complete tO the best of the representative's personal knowledge, 
ii;iformation, or belief. The claimant contends thatthe Department ofFinance's response "is -

· signed without certification" and the declaration attached to the response "simply. stipulate[s] to. 
the accuracy of the citations oflaw in the teSt claim." (Claimant's commentS to draft the -
Commission analysis, page 1-2.) · · -

De:termining whether a statute or executive order constitutes a reimbursable ~te-mandated 
program Within the meaning of article XIII B, section 6 of the California Constitution is a pure 
question oflaw. (Citji of Jose, supra; 45 Cal.App.4th at p. 1817; County of San Diego, supra, 15 
Ciil.4th at p. 109). Thus, any factual allegations raised by a party, including the Department of 
Finance, regarding how a program is implemented is not relied upon by the Commission at the 
test claim. phase when recomi:nending wheiher an entity is entitled to reimbursement under article .. 
XIII B, section 6. The Department's response contains comments ~n whether the Commission· 
sh,:>Uld approve~ test claim and is, therefore, not stricken fro~ the administrative,recora. -. 
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A .·: ', e;:·~liiornia ~ommilnity Colleges Chancellor's Office Position 
'W : fh~ Q~ifomi'.a Community Colleges Cbancellor'·s Office ("Chancellor's Offic:e") filed comments 

·. ' ··. regafdfug thisJest claim on July 30, 2001. The Chancellor's Office begins by noting that 
' : ·~ coi:Iimmµfy cplleges are. subjectto PERB' s jurisdiction. Secondly, 1ooking to the statutes 

~';( ;·:regarding org'animtional security, the Cbaneellor's Office believes that "the provisions of 
· •·'.,:'.:<GOvemmentCode [sections] 3540.1 and 3546 and the related implementing regulations in the . 

- · · Code of Regulations impose a mandate of specific tasks for community college district the 
· Commission." · 

J 

-

.The Chancellor's Office concludes by stating that no funds have be~ approprlated for .costs 
incurred in performing these activities, and that none of the provisions of Governm~nt Code 
section 17556 apply to community colleges "complying with the mandate." · · 

FINDINGS 
The courts have found that article XIII B, section 6, of the California Constitution9 reeoif1!zes . 
the state constitutional restrictions ori the powers of local governmen~ to tax and spend. "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume iiicreased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B · 
inipose."11 

. A test claim statute or executive order may impose a reimbursable state-mandated 
pfogfani if it orders or commands a local agency or school district to engage in an activity or . · · 
ta8k. 12 In addition. the required actiVity or task must be new, conBtituting a "new program,'.' or it. · 
must create. a. "higher level of service" over the previously required level of service.13 

The courts have defined a "program" si.lbject to article XIII B, .section·6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school dlstricts to implement' a state 

· 
9 Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state 
agency mandates a new program or higher level.of serVice on any local government, the state 
shall provide a subvention of funds to reimburse that local government for the costs of the 
·program or increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates: (1) Legislative mandates reciuested by the local 
agency affected. (2) Legislation defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation.enacted prior to January 1 .• 1975. · 
10 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 · 
Cal.4th 727, 735. . 

' ' ' 

11 Cqunty of San Dtego·v. State of California (1997) 15 cal:4th 68, 81 (County of San Diego). 
12 iong Beach Unified School Dist. v. State of California (1990) 225 Cal.Ap.p.3d 155, 174. 

' ' ' 

13 S~n Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
(San Diego Unified School Dist.); Ll:'cia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). · 
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·policy, but does not apply generally to all residents and entities ill the state. 14 To determine if the ,,·,·:·~~;<A< 
program is new or imposes a higher level of service, the test claim legislation must be compared · · 0 '/c' ~.:.-.: · 
with the le~al requirements in effect immediately before the enactment of the test claim 
. legislation. 5 A ''higher level of service" occurs when the 'new ''reql.iirements were intended to 
provide 'an enhanced service to the public."16 · · · ·_ · 

·. . ' . 

Finally, ~e newly required activity or increas~ level of servj.ce must impose costs mandated by 
the state. . . . . . . . 

·The Commission is vested with exclusive·authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 18 In making its 
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on fi.mding 
priorities."19 · · . · . · . . - - · 

Issue 1: . Is the test claim legislation subject to article XIII B1 section 61 of the 
California: Constitution? -

Government Code Se~tion 3543: 

Goveminent Code section 3543 was rewritten by Statut!lS 2000, chapter 893. Statlites 2001, · 
chapter .805 amended one sentence, as indicated by underline below: 

(a) Public school employees shall have the right to form, jom,' end participate in ... 
. the activities of employee organizations of their own chopsing for the purpose of 
representation on all matters of employer-employee relations. If the exclusive 
representative of a unit provides notification. as specified by subdivision (a) of ' . 

-Section 3546, public school employees who are in a unit for which an exclusive 
representative has. been selected, shall be required, ·as a condition of continued 
employment, to join the recognized employee organization or to pay the . 
organization a fair share services fee, as required by Section ~546. · If a majority · 

14 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffinning the. test set out in 
Coul'!ty of Los Angeles v. State ofCalifornia-(1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
44 Cal.3d 830, 835.) 

IS San Diego Unified School Dist., supra, 3.3 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, · 
835. 
16San Diego Unified Scho.ol Dist, supr.a, 33 Cal.4th 859, 878 . 

. 17 County ofFr~sno v. State ojCalif~rnia (1991) 53 Cal.3d482, 487; County of Sonoma v: 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
175l4 and 17556. · · · 
18 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Governmi;:nt Code sections 

'17551-and 17552; · · 
19 .CountJi ojSonomti. ~pra~ 84Cal.App.4th126s,'1280, citlng City of San J6se v: State ~f 
California (1996) 45 Cal.App.4th 1802, 1817 {City of San Jose). 

:~ .. ~ .;· :~ !)·~·~[,:.::..-;~ ... 
.· · :;r;~;·r:. :~~·- :: 

.... e 
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A, '."; ,,;; .. ir·,., .. ;:.,;",. ..... ,.~f .. the ~emb~. of a bargaining_ unit rescind that arran~ement, either of the 
W .... \ . :;-::,· fulloymig options shall be applicable: . 

· ·.-~ i.:;·- ::Di·~);·:-· : ~-· !··~::•;:.:·· ...... . . 

'':](· 

· .: .. ~; t.:.i:,,-:1,.i:v:· ·(HiTue recognized employee organization·may petition for the reiniltatement of 
.. ._,.'.~~;;_;,~:;·,;~·:;·. ip:~;~!ngement described in Subdivision (a) of Section 3546 pursuant to the 
, ,;:;;}~,~~>~;.; · prp~ures in paragraph (2) of subdivision (d) of Section 3546. · · · · 

'.·,>:'f~kJf. :: · (i):lfli~ employees may negotiate either of the two forms of organizational 
security described in subdivision (i) of Section 3540.1... · 

(b) $y employee may at any time present grievances to his or her employer, and· 
have such grieyances adjusted, without the intervention ofthe exclusive. 
representative, as·fong as the adjustment is reached prior to arbitration pursuant to· 
Sections 3548.5, 3548.6, 3548.7, and 3548.8 and the adjustinent is not · 
inconsistent with the terms of a written agreement then in effect; provided that 
the public schocil employer shall not agree to a resolution of the grievance until 
the exclusive representative has reeeived a copy of the grievance and the proposed 
'resolution and ~ been given the opportunity to file a response. 

Before the amendment in 2000, prior law provided: "Public school employees·shall have the 
rii!it to form, join, and participate in the activities of employee organizations of their own 

.. choosing for the purpose of representation on all matters of einployer-employef? relations. Public 
school employees shall also have the right to refuse to join or participate in the activities of 
employee organizations and shall have the right to represent theinselves individually in their · 
employment relations with the public school employer, except that once the employees in an 
app~priate unithav¢ selected an exclusive representative and it has been recognized pursuant to 
Section 3544.1 or certified pur8uant to Section 3544.7, no employee in that unit may meet and 
n.egotiate with the public school employer." Current subdivision (b) is identical to prior law. 

In"oroer to be subject to article XIII B, section 6, of the Califonlia Constitution, the test claim 
· 1eii.Slation must impose a state-mandated activity on a local agency or school district.20 

. Courts 
have adopted a "strict construction" interpretation of article XIII B, section 6.21 Consistent with 
this narrow interpretation, the term ''mandate" has been construed according to. its commonly . 
understood meaning as an "order" or "command. "22 Thus, the test claim legislation must require 
a local government entity to perform an activity in order to fall within the scope of article XIII B, 

. section 6. · · · 

According to the well~settled rules of statutory construction, an examination of a statute claimed 
to constitute a reimbursable state mandate begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretation.'~ Where the Legislature has 
not found it appropriate to include express requirements in a Statute, it. is inappropriate for a court · 

2° Kern High School Dist., sup~a, 30 Cai.4th 727, 740. 
21 City of Sa!J Jose, s~prf!., ~5 (:al;p.pp.4.~· 1802, 1816-17: 
22 LongBeach Unified SchoolDist., si.lpra, 225 Cal.App.3d 155, 174 .. · ·· ... 
23 City of Merced v. State of California (1984) 153 Cal.App.3d 777. 

. ' 
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to write such reqwrements into the statute.24 The courts have noted that "[w]e cannot. .. read a 
mandate mtEi language which is plainly discretionary."25 . . . . 

• ' j • • • 

Begiiming with the plain language of section 3543; subdivision (a), there is no activity imposed 
on the public school employer. While public school employees"~ be required" to either join 
the employee organization selected by the unit as exclusive representative or to pay such 
organization a service fee, there is nothing in the language of section 3543, subdivision (a), 
imposing u~on the public school employer the obligation to perform any activities. 

. . 
Government Code section 3543, subdivision (a), by its plain language, fails to impose any . 

· activities on school .districts. Section 3543, subdivision (b), contains the same language found in 
former section 3543 and therefore is not new, nor does the plain language of subdivision (b) 
impose any duties upon school districts. Accordingly, the Commission finds that Government 
Code section 3543 is not subject to article XIIl. B, se9tion 6, of the California Constitution. 

Government Code Section 3546.3: . . 
Government Code section 3S46.3 was added by Statutes 1980, chapter 8.16, as follows: 

· Notwithstanding subdivision (i) of Section ·3540~1. Section 3546, or any other 
provision of this chapter, any employee who is a member of a religious body 
whose traditional tenets or teachings include objection.S to joining or financially 
supporting employee organizations shall not be required to join, maintain 
membership in, or financially support any employee organization as a condition . 
of employment; except that Sl).Ch employee ~y be required, in Ueu of a service 
fee, to pay sums equal to such service.fee either to a nonreligious, nonlabor 
organizatiori, charitable ftuid exempt from taxation under Section 501(c) (3) of 
Title 26 of the Internal Revenue Code, chosen by such employee from a list of at 
least three such funds, desi~ted in the· organizational security arrangement, or if 
the arrangement fails to designate such funds, then to any such fund chosen by the 
employee. Either the employee organization or the public school employer may 
require that proof of such payments be made on an annual basis to the public 
school employer as a condition: of continued e~emption from the requirement_ of 
financial support to the recognized employee organization. If such employee who 
holds 6ons6ientious objections pursuant to this section requests the employee · 
organization to use the grievance procedure or arbitration procedure on the . 
employee's behalf, the employee organization is au.thorized to charge the 
employee for the reasonable cost of using such procedure. 

Claimant asserts that section 3546.3 requires school districts to establish and maintain. 
procedures for determinip.g which employees may claii:n a conscjentiotis objection, establish 
procedures to ensure that fair share service fee deductions are not made from the wages of those 
eniployees claiming such objections, and to establish procedures to ensure, at least annually, that 
those employees are making payments to charitable organizations in lieu of service fee 
deductions. Claimant asserts that if section 3546.3 was determined to not impose any state-. 

24 Whitcomb Hotel, Inc. v. California Employment Commis~ion (1944) 24 Cal.App.2d 753, 757. 
25 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. 
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mandated activities· on school districts, then it must also be interpreted that ·~erejsp.,c,!\.> .. >L, ,, :, . 

requirement for religious objectors to pay any slim of money. to eiJrer their emp!~Y.~(;'':,~·;}.· · .. ;.:~:{;': '" ·· · 
organization or the sp,ecified alternative approved organizatiorui." ... _ ,· .. '. :~: "'". ·· · .. · ·:, , 

• . . . ' ' . 1/:"··,:.~ .. : .~~,~:-ci::.):/;:·~ ' .:.i~,..i; h 

Department of Finance, in its August 3, 2001 comments, argues that school distri9£1;~~:;.,. ;,'.::;f;~:·;, 
· negotiated and implemented organizational security arrangements prior to the enap1Jj;l.~t·:of th~i/\.' 
2000 amendments are not justified iii claimfug mandated costs, but that school diSftjCtijitb.a:t did:·:+· 
not negotiate such arrangements are justified in claiming mandated costs. Depaftnieiit of 

·. Finance's position is grounded in the discretionary nature of the collective bargaining process,' · 
and that employers who ·negotiated orga.Dizational seeurity arrangements prior to the enactment 
of the 2000 8.m.endments should not "be reimbursed for costs they voluntarily incurred. "27 

· 
. . ~ .. . . . 

For the reasons below, the Commission finds that Government Code section 3546.3 is not 
· subject to article.XIII B, section 6, of the California Constitution because section 3546.3 does not 
· impose any state-mandated activities on school districts. · · 

In order to be subject to articleXIII B, section 6, of the California Constitutio~ the test claim 
legislation must impose a state-mandated activity on a local agency or school district.28 Courts 
have adopted a "strict conStruction" interpretation of article XIII B, section 6.29 Consistent with 
this narrow interpretation, the term "mandate" has been construed according to its commonly . 
· undersfuOa meariing as· an "order" or. "command. "30 Thus, the 'test claim legislation must require 
a locaFgovernment entity to perform an a.c~vity 'in order to fall within the scope of article XIII B; · 
section;;fr; · 

. ......... 
According to the well-settled rules· of statutory construction, an examination of a statute claimed 
to co~tute a reimbursable state mandate begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretaticin."31 Where the Legislature has 
not fou,#d it appropriate to include ·express requirements in a statute, it is inappropriate for a court 
to'.~tit,such reqUirements into.the statute.32

· The courts have noted ~t "[w]e cannot. .. read a 
•~date.info language which is plainly discretionary."33 

· · · 

.. iust as, discitssed above regarding Oovernin~t Code section 3543, the plain language ~f. 
Ooveniment Code section 3546.3 is.also discretioruirY. Section 3546.3 states only that an 
employee holding a comcientious:objection to jciining or financiRny supporting ail' employee 
organization "may be required" to make pa;Ymentsto a nonreligious, nonlabor, charitable · 
'organization in lieu of paying a fair share service fee to Such organization. (Emphasis added). 

- . 
26 Claimant's comments to draft.the Commission analysis, page 3 • 

. 
27 Department of Finance, August 3, 2001 Comments, p~e 3. 
28 Kern High School Dist., supra, 30 C8i.4th 727, 740 .. 
29 City of.San Jose, supra, 45Cai.App.4th1802, 1816-17. 
30 Long Beach Unified Schoo/Dist., supra, 225 Cal.App.3d 155, l 74. · 
31 City of Merced, .supra, 153. Cal.App.3d 777. 
32 Whitcomb Hotel, Inc;,. supra, 24 Cal.App.2d 753,.757. · 
33 City of San Jose, supra, 45 ~al.App.4th 1802, 1816. · · 
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. Section 3546.3 does not impose any obligation on school distric~. Sectipn 3546.3_ provides that .•. 
"{e]ither the employee organization or the public school emplbyer may require that proof of such • 

. payments be made on an annual basis."-(Emphasis added). :Section 3546.3; by its plain meaning, . 
does not require or command school districts to perform·anact_iVity. Ac.cordingly, the · 
Commission findS that Oovernm~nt Code section 3546.3 is. no~ sul:iject tO :article XIII B, section 
6, of the California Constitution. ·' · 

Remaining Test Claim Legi.rlation: 

_ In ord~r for the remaining test clahn legislation to be subject to article XIII B, section 6 of the 
California Constitution, the legislation must constitute a "program." Government Code section 
3546 provides, in part, that "the employer shall deduct the amount of the fair share service fee 
authorized py this.section from the wages and salary of the employee and. pay that amount to the· 
employee orgallization," and that "[t]he .employer of a public school empfoyee shall provide the 
exclusive representative of a public employee with the home address of each member of a 
bargaining unit ..... " California Code of Regulations, title 8, sections 34030 and 34055 require 
that a school disµict employer file an alphabetical list c6ntaining the names and jc;ib titles or 
cla.Ssifications of the persons.employed in the_unitwithin.20.days.after a petition is filed to 
rescind or reinstate an organizational security. arrange~ent. · · · -. 

In ·county of Los Angeles v. State of California, the California Supreme Court defuied the word 
"program" within the meaning of article XIII B, section 6 as one that carries out'the 
governmental function of providing a service to the public, or laws which, to implement a state· 

· policy, impose unique requirements on local governments and do not apply generally to all A 
residents and entities in the state?4 The court has held that only one of these findings is -
necessary.35 · · 

Department of Finance asserts that Government Code section 3546, subdivision.(a), as it relates 
to rebates and reductions to the fair share service fee do not constitute a program'because it · 
neither provides a service to the public nor qualifies as a function-unique to governmental 
entities. Departm!lDt of Finance claims that the United States Supreme Court's holding in 
Communication Workers y. Beck (1988) 487 U .. S. 735, which addresses-fair share service fees, 
applies to both priv!!ie and public employees. The· Court in Beck interpr~d and applied the . · 
provisions of the National Labor Relations Act.(NLRA). However, the NLRA by its own.terms 
expressly excludes public employees from its coverage. · Section 2, subdivision (2), of the NLRA 
(29 U.S.C. § 152(2)) provides, in pertinent part, that "[t]he term 'employer' .... shall not 
include ... any State. or political siJ.bdivision thereof ... " Furthermore, section 2, subdivision (3), 
of the NLRA (29 U.S.C. § 152(3)) provides that "[t]he term 'employee' ... shall not include any 
individual-employed ... by any ... person who is not an employer as herein defined;"36 

34 County of Los Angeles, ;upra, 43 Cal.3d at page 56 .. 
35 Carmel Valley Fire Protection Dist. v. State a/California (1987) 190 Cal.App.3d 521, 537. 
36 See Carmen v. San Francisco 'Unified School District (1997) 982 F .Supp. 1396, 1409 
(concluding that "school .districts are considered 'political subdivisions' of the State ~f Califoi;rµa 
withi.D. the meatiing of29 U.S~C. §· 152(2), and therefore are exempt from coverage under the A 
NLRA").· . . . . . W 
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The Commission finds that Government.Code section 3546 and California Code of Regulations, 
title 8, sections 34030 and 34055~ iln~o~ef pr~gr8*i ~thln the meaning of article XIII B, 
section 6 of the California Constitution· Ui:iaerthe second test, to th~ extent the test claim 
legislation requires school districts to'.~nga'g~;fu admitjiStrative activities solely applicable to 
public schooi administration .. The ~.¥:''4l!j/jfi(Jegi_sla#Q,ff imposes unique requirements upon . 
school districts that do"notapply generiillyffo all residents and entities of the state. . 

. . . ~-:·:::(~~_:;~~?: :;~ .. Y: ··- .,.. ~::-_.,.. . 
Accordingly, the Commission findS·tnaftlie remaining test claim legislation constittites a 
"program" and, thus, may be subject to subvention pursuant tq article XIII B, section 6 of the · 
California Constitution if the legislation also imposes a new program or higher level of service, 
and costs maruiated by the state. . . . 

Issue 2: Does the remaining test claim legislation impose a riew progr1Jm or higher 
level of service on school districts within the. meaning of article. XIII Bt 
section 6 of the California Constitutiont and impose "costs mandated by the · · 
state"· within the meaning of Government Code sections 17514 and 17556?. . . - - . .. . 

Test claim legislation: imposes a new program or higher level of service within an existing 
program whe11; it compels a local agency or school district to perform activities not previously 
required.37 The courts have defined a ''higher level of service" in conjunction with the phrase 

. -''new ptpgram" to give the subvention reqUirement of article XIII B, section 6 meaning. 
Accorciji;tgly, "it is apparent that the subvention requirement for increased or higher level of 
service-is directed to state-mandated increases in the services provided by local agencies in 
existing -programs, "38 A statute or executive order imposes a reimbursable "higher level of 
service ... ·when the statute or executive order, as compared to the legal requirements in effect 
immediately before the enactment of the test claim legislation, increases the actual level of 
govern,n.iental service provided in the existing program.39 

. , . · · 

Govern~ent Code Section 3546: · 
. . 

Government Code section 3546, ~enacted by Statutes 2000, chapter 893, and amended by 
Statutes 2001, chapter 805,40 follows: . · · · · , 

(a) Notwithstanding any other provision·oflaw, upon.receiving notice from the 
exclusive representative of a public school employee who is in a unit for which an 

· exclusive representative has been selected pursuant to this chapter, the employer · 
shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee· and pay that amount to the employee 
organization. Thereafter, the employee shall, as a condition of continued 
employment, be required either to join the recognized employee organization or . 

. . ' . . 

. 
37 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836. 
38 . . . . . . 

County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School District, supra, 33 
Cal.4th 859, 874. . 

·. 
39 San Diego Unified School Dtst., supra, 33 Cal:4th 859, 878; Lucia Mar, supra, 44 Cat.3d 830, 
835: . . . 
40 Reworded subdivision (a), an~ added sub~ivisions (e) and (f). 
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pay, tb.~;~ $~,service fee. The amount of th~ fee shall not exceed the du~s 
trui:t·.~;Pa.Y.!lble .. l>y-,menibers of the employee organization, and shall cover the 
cort.:i;>f~~gQtjaticin,9c;mtract administration, and other activities of the employee 

· org1mJ#rQ.qn:that at~_g!'I'ID.8.Ile to its funCtions as the' exclusive bargaining . · 
re~s~~tative, · Agf1~cy fee payers shall have the right, pursuant to regUl.ations 
adop~d by the Public Employment Relations 6oard, to receive a rebate or fee · 
reduction upon request, of that portion of their fee that is not devoted to the cost 
of negotiations, contract administration, and other activities of the employee . 
organization that are germane to its function as the exclusive bargaining 
representative. 

(b) The costs. covered by the fee under this section may include, but shall not 
necessarily be limited to, the cost oflobbying activj.ties designed to foster . 

. collective bargaining negotiations and contract adrnfoistration, or to secure for the 
represented employees advantages in wages, hours, and other conditions of 
employment in addition to those secured through meeting and negotiating with 
the employer. · · 

(c) The arrangement described in subi:Uvision (a) shall remain in effect unle.ss it is 
rescinded pursuant to subdivision (d). The employer shall remain neutral, and · 
shall not participate in any election conducted under this section unless required . 
to do so by the. board. 

(d)(l) The arrangement described in subdivision (a) may be rescinded by a. 
majority vote of all the employees in the negotiating unit subject to that 
arrangement, if a request for a vote is supported by a petition c0ntaining 3.0" 
percent of the employees in the negotiating unit, the signatures are obtained in one 
academic year. There shall not be more than one vote taken during the term of 
any collective bargaining agreement in effect on or after January i. 2001. 

(2) If the arrangement described in subdivision (a) is rescinded pursuant to 
paragraph ( 1 ), a majority of all employees in the negotiating unit may request that 
the arrangement be reinstated. That request shall be submitted to the board along 
with a petition containing the signatures of.at least 30 perc'ent of the employees in· 
the negotiating unit. The vote shall be conducted at the worksite by secret ballot, 
and shall be conducted no sootier than one year after the rescission of the. 
arrangement under this subdivision. 

(3) If the board determines that the apprqpriate number qf signatures have been 
. collected, it shall conduct the vote to rescind or reinstate in a manner that it shall 

prescribe in accordance with this subdivision. · · 

( 4) The cost of conducting an election under this subdivision to reinstate the 
organizational security arrangement shall be borne· by the petitioning party and 
the cost of conducting ali election to rescind the arril.ngement shEill be home bythe 
board. . · · · · 

(e) The recogniz.ed employe~ organizati~n shall indemnify and hold the pub~c ' : ' 
school employer hannless against any reasonable legal fees, legal costs, and 
settlement or judgraent liability arising from any court or administrative action 
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. . . . . · · 8uch action or proceeding shall or shall not be compromised, resisted, defended, 

· : ..... '.,:/i:,!:; · :. ::tffod, or appealed. This indeinnification and bold harmless duty shall not apply to 
:'J>S/:J'>> : · actions related to compliance with this section brought by the exclusive · 
:·'.\/ij}':: representative of district employees against the public·scbool employer. 

·· ·,: · · · en The employer 01 a public school employee shall provid~ the exclusive .... ' 

.. ' 'J; :. 
. . . . . ... ~ 

'JI ••• 

representative of a public employee with the home address of eac;h member of a 
bargaining unit, regardless of when that employee commences employment, so 
that the exclusive representative can comply with the notification requirements set 
forth by the United States Supreme Court in Chicago Teachers Union v .. Hudson -
(1986) 89 L.Ed. 2d 232. (Emph!lSiS added.). · 

The test claim allegations regarding Government Code s'ection 3546 will be analyzed in order of 
. subdivision below. 

Govenunent Code Section 3546, Subdivision (a): 

Claimant alleges that subdivisi~n (a) of Government Code section 3 546. constitutes a 
. ,,_reim?µ.rsable state mandate in two respects by requiring school districts to (1) establish, 
::~impl~ent, maintain and update payroll procedures to determine those employees from whose 
· . paychecks service fees must be deducted, and to make such deductions and transmit those fees to 
. the employee organization; (2) "adjust payroll withholdings for rebates or withholding 
reductions" pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide 
notice to employees explaining the payroll deduction for the fair share service fees . . ~ .. . .. 

. ;,Depai:tment of Finance agrees that subdivision (a) requires school districts to deduct service fees 
.:.:.from tp.e wages of its employees, aild then transmit those fees tO the employee· organization. 
. Howeyer, Department of Finance also argues that those school districts that did establish 
organizational security arrangements prior tO the enactment of:the test claim legislation are not 

'justified in claiming ariy mandated costs because those districts voluntarily chose to incm such 
costs, and so nothing new is mandated upon them by the test _claim legislation. The Commission 
disagrees. Government Code section 17565 clearly provides that: "If a local agency oi' a school 
district, at its option, bas been incurring costs which are subsequently mandated by the state, the 
state shall reimburse the local agency or school district for those costs incurred after the 
operative date of the mandate." · 

Pepartment of Finance also argties that the rebate and fee reduction provision imposes rio 
activities on school districts. Department of Finance asserts that PERB's regulations squarely 
place the burden. of issuing fee rebates· to employees on the employee organization. · 

Under prior law, a school district could voluntarily enter into orgEinizational.security 
arrangements with an employee organization. Organizational security bas been within the scope 
ofrepresentation since the ~ERA's enactment.41 ·This results in a duty upon the.scbool district to 

·
41 Former Govemnient Code section 3546 (added by Stats. 1975, ch. 961, and repealed by Stats. 
2000, ch. 893); Gov. Code,.§ 3540.1, subd. (i) (as am~nded by Stats. 2000, ch. 893). 
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reach agreement on organizational security. Thus, any agreement ultimately reached through the .. ,. .)'<0:~·,;·.:c.:i ·. 
bargafuing process was entered into voluntarily by both sides. · · . ; :Ju ::,,;fis.;0

:• • 

Government Code section 3546, subdivision (a), requires what was once voluntary. 
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead compels 
the district to institute an organizational security arrangement ''tipon receiving notice from the . 
exclusive representative .... This new requirement that schpol districts shall implement ·. 

. :"'• . :·--

. organizational security arrangements requires school districts to make service fee deductions 
from the wages of employees, and .consequently transmit those fees to the employee . 
organization. Such fee deductions and payments to the employee organization were never 
required immediately preceding the enactment of the test claim legislation, and thus impose a 
new program or higher level of service ~n school districts. 

In addition, under prior law, certificated and classified employees could pay the service fees 
directly to. the certificated or recognized employee organization in lieu of having the school 
district deduct the service fees from the employee's salary or wage order.43 CJaiinant argues that 
Government Code section 3546, subdivision (a), expressly states that its terms apply 
"notwithstanding any other provision of law." Thus, claimant argues that the ·employee's right to 
pay the service fee directly to the employee organization is "nullified." <:;:laimant con~ends the 
·school districts are now required tO make the service fee·deductions from the wages of all 
employees that work in a unit for which an exclusive representative has been selected and 

· transmit those fees to the emJ:lloyee organization. 44 · · · 
. . 

·The Commission agrees with claimant. Government Code section 3546, subdivision (a), states 
the following: · 

Notwithstamii~g any other provision ~flaw, upo~ receiving notice from the 
exclusive representative of a public school employee who is in a unit for which an . 
exclusive representative has been selected pursuant to this chapter, the employer 

. shall deduct the amount of the fair share service fee authorized by this section . 
from the wages .and salary of the employee and pay that amount to the employee 
organization. (Emphasis added.) ' 

The .phrase "notwithstandi.iig any other provision oflaw" has ezj:>ressly been interpreted by the · 
courts as "an express legislative intent to have the specific statute control despite the existence of 
other law whic~ might other.wise govern." 45 Thus, any other provision of law that is co11trary or 
inconsistent with the "statute "is subordinated to the latter provision" containing the 
"notwithstanding" language.46 In this case; the sections fa the Education Code allowing the 

42 Government Code section 3543.3. 
43 Education Code section8 45061, 45168, 87834, and 88167. 
44 Claimant's response fu draft the Commission analysis, page 4. 

45.People v. Tillman (1999) 73 Cal.App.4th 771, 784-.78~.· 
46 Id. at page 786. 
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· employee to directly pay the service fee to the employee organization is in.cons¥~~ ~.f!i ~~ test . 
claim statute that requires, without exception, the employer to deduct the servi~:fe~ ~ni tl:ie · ·: · · 
wages of.the employee that w9rks in a unit for which an exclusive representative 1:Uis been ·. . , 
selected. Accordingly, the Cominission finds that Government Code section 34~6;:~ubdivis~i)#:/.:: 
(a); imposes a new program or higher level of service by requiring school distrW#-.t~''triBke '· .<.:;;::i ·• · 
service fee deductions from the wages of all certificated and classified employ~~~J;lliitworkili'a';· 
unit for which an exclusive representative has been selected, and transmit those fees to the · ·. 
employee organization. - -"' 

However, in ord~ to be subject to the subvention requirement of article XIII B, section 6, of the . 
· California Constitutioii, the test claim legislation must also impose upon· a local agency or school · 
district "costs manda,ted by the state." Government Code section 17514 defuies "'costs mandated· 
by the state" to mean "any increased costs which a local agency or school district is required tq 
•· n . ·. . . . . . . . -~ . ~ . 
mcur ... · 

·Government Code section 17556 lists several excepti9ns which preclude the Commission from 
finding costs mandated by the state. Specifically, "The eommission shall not find costs · · · 
mandated by the State, as defined in Section 17514, in any claim submitted by a local agency· or 
school district, if, after a hearing, the commission finds that: .. ; ( d) The local agency or school 
district has the authority to levy service charges, fees, or assessments SuffiCient to pay for the 
mandated program or increased level ofse;i.-vice." . 

Plirsuant to Education Code sections 45061 and 87834, K-14 school districts retain the authority · 
tb.levy the charges necessary to cover liny costs incurred in making service fee deductions from . 
the wages of certificated employees choosing not to join the employee organiziltion. Education 
Qode section 45061 applies to elementary and secondary districts, while Edueation Code section 
87834 is for community colleges. Education Code section 45061- follows: -

.. Tlie governing board of each ~chool district when drawing an order for the salary or 
"• ·.wage payment due to a certificated employee of the district shall, with cir without .. 

·charge, reduce the order for the payment of service fees to the certified or recognized 
organization as required by an organizational seciJ.rity arrangement between the 
exclusive representative and a public school employer. as provided· under Chapter 10. 7 
(commen:cfug with Section 3540) ofDivision'4 of Title 1 of the Government Code .. · 
However, the organizational security arrangeqient shall provide that any employee . 
may pay service fees directly to the certifie.d or recognized employee organization in 
lieu of having such service fees deducted from the salary pr wage order. . 

If the employees of a district do not authorize the board to make a deduction to pay. 
their pro rata share of the costs of making ded\lctions for the payment of service fees 
to the certified or recognized organization, the board· shall deduct from the ·amount 
transmitted to the organization on ·whose account the payments were deducted the 
actital costs, if any, of making the dedtiction. No charge shall exceed the actual cost 
to the district of the deduction. These actual costs shall be determined by the board 
and shall include startup.and ongoing costs. · 

Education Code section 87834 is nearly identical, the only difference being that section 87834 
substitutes the words "community college district" for the words "school district" in the first · _. · 
sentence of section 45061. As is evident from the plain language of sections.45061 and 87834, 
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school districts may deduct service fees from the wages<ofcertifieated employees "with or 
without charge." (EmpJiagis added). · ,. p;f,J;<; "·"" :;~ _,·\:,. . ; . 

• • .•. ;1~: J r "r• •1-··:·= ·"ii:···_ •. :··-~ ...... , , ·' • . 

The languag.e of Government Co~e section 17556, s~B~~fR~.(d),J1t;~1~ilr and unambiglious. In 
Connell v. ~perior Gourt (1997) 59. Cal.A.pp.4th 382,.fl;QJ~J!~~,:G9urtf.pmid that ''the plajn . 
language of the ~nrt,e.precludes reµnbwsement wher~;P?:e ·w.Ca,1 agep9~·hlts the au:thority, i.e., 

'the right or the power, to levy· fees ~cie~t tp coyeJ;.,th,i;:.cpsts of the state-mandated program." 
In making such adeteriniriation, the coi.trt explicitly rejected the argument that the term . . 
"authoriti' should be construed as meailing "a practical ability in light of Surrounding economic 
ci.i:cumstEin~es. "47 Accordingly, the focus is not whether a local agency or school district chooses 
to exercise an authority to levy service charges· or fees, but :rather whether such authority exists ~t 

·all. Section 17556, subdivision (d), explicitly declares that if the local agency or school district 
"has the· authority" to assess fees, then the commissi.on shall be precluded from finding "oosts 
mandated by the state." Here, school districts do possess such authority.. . . .. 

According to the Education Code sections, ''No charge shall exceed· the actual -cost to' the district· · · 
of the deduction," but the costs for which tl:ie governing board iS authorized ti:> assess charges . · 
"shall be determined by the board and shall include startup and ongoing oostsY Th:us;the school 
district may assess charges for cests it must incur in establishing, maintaining, and adjusting its 
service fee deduction procedures, iii addition to transmitting those fees to the employee 
organization. 

Edueation Code sections 45061 ~d 87834 provide.school districts with"'the·authorityto levy 
service· charges, fees, or assessments sµfficient to pay for-the mandated program," within the .. 
meaning of.Government Code section 17556, subdivision'(d)~ .Accordingly, the Comihi.ssio:ti 

. finds that Government.Code section 3546, subdivision (a), does not constitute a .reinibursable 

. state ·mandate because the· test claim. legislation does 'not jinpose "costs<man~ted by the state" as 
to activities regN"q.ing certific!l,ted employees. · · · . .. '• . ,• . . 

This same fee authoritY does not apply for classified employees.· Subdivision (b) of both 
Education Code sections 45168 and 88167 (for K-12 districts and community college districts, 
respectively), provide:· . · ... 

The governing bo~d of each [ j diStrlct, wheii· dnlwing an order for the salary or 
wage payni.erit d,ue to a classl:fie4 employee of"the district may; wi.t.hq~t charge, . 
reduce thctohiei: : .. for tli~ payinerit of service fees to the certified or recognized 
OJ;gani.7.atibii.' S'S required ill an org&nizational ~sec'Urity arrangeti:Lint between .thf.'l 
eiclusive representative and a [ ldisttj.ct emplOyef as provided under Chapter 
-10.7 (conimencing with Section 3540) of Pivision 4 of Title 1 of the Government 
Code. {Emphasis added.] · · 

. . 

. Thus, the Comm.issio~ finds tb,at Gover.tllneti.t Code section_ 3546, subdivision (a) impo~es a new 
program or higher leyel of s~fYi:ce,'tipori sd1,ool·diStri~ wi~.the tliraliing of articl~-~ B, . 

· . section 6 of the Califon;rla Constitution, arid imposes c6Sts i:iWidat"ed by the state pursuant to 
. Government Code section 17514, for the folloW:ing n:ew actiVity: 

47 Ibid. 
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• 

• .Upon receiving notice from the exclusive representative of a classifi~,~·-R»kl\~;~~PJ>,c;>,~-
employee who.is in a unit for which an exclusive representative has J'.ie~,~l'tlll-C-ted;J~~;\~ 
employer shall deduct the amount of the fair share service fee autho~-k>i1.tW:~:s~QJ?.· ' 
from the wages and salary of the employee and pay that amount to fu'.e'·;~ippJqY:i;ie. '.'/;~i.'f::i;; 

' org~tion. ' - ' : ' ' ' . ' ':;~m~'.}''.::~Jt?i[;(: -: ~';~i%[i}:_ 
This activity does not apply for certificated employees; fee authority is avaµ~9_l~)?~~t tcr /·. · 
Education Code sections 45061 and 87834. · , .. « "<:·,:'·'· ·· 

.. Claimant further alleges that Government Code section 3546, subdivision (a), requires school 
districts to make payroll adjustmerits for service fee deductions to account for fee reductions or 
rebates to which the fee-paying employees may become entitled. Claimant alleges that this · 
activity is mandated since school districts are required to report accurate payroll information to 
their employees and the state and federal govemments.48 ~ · · - - • · - ' . ·_ . 

Government Code section 3546, subdivision (a), recognizes the right of empJoyees paying fair 
share service fee11 ''to receive a rebate or fee reduction upon request, of that portion of their fee" · 
determined to be. beyond the permissible scope of the employee organization's role as exclusive 
bargaining representative~ To implement these provisions, PERB regulations require the 
exclusive representative to provide annual notice to nonmembers that are required to pay the fair ' 
share service fee of the amount of the service fee deduction and the'calculation used to arrive at 
the amount of the fee.49 If the employee disasrees with the amoiint of the service fee deduction, 
the:employee may file.an agency fee objection and the exclusive representative is required to · 
administer an agency fee appeal procedure. so The Commission finds that the requirement . 
imposed by GovernmentCode section 3546, subdivision (a), on school districts to deduct the 
correct amount from the Wages of the employee after receiving notice from the exclusive 
representative of the amount, applies when the agency fee qbjectiori. is resolved and it is · 

· determined that the employee is entitled to a reduction of future agency fee deductions. 
' I • I 

But-there is no mandate in the statUtes or regulations piead by the claimant req~g the scho!'l. 
· districtto make payroll adjustments for rebates. Rather, any rebates are paid by the exclusive 
representative. Under PERB regulations, once an agency fee objection is filed, the exclusive . . 
representative is required to hold any disputed agency fees in an escrow account for the· duration 
of the dispute.SI Escrowed agency fees that are being challenged sha.l:l not be released until after' 
there is a mlitual agreement between the agency fee objector and the exclusive representative, or 

· an impartial decisionmaker has made a decision. 52 Interest·at the prevailing rate shall be paid by 
the exclusive representative on all rebated fees.53 ' . 

48 Ctaimant's response to di-aft the Co~ssion aiialysis, page 5. 
4~ California Code of Regulations, title 8,' section 32992, subdivision (a). 

so California Code of Regulations, title 8, section 32994. 
51 California Code of Regulations, title 8, section 32995, subdivisi0ti (a). 

Sl California· Code of Regulations; title 8, section 3 2995, subdiyision _(b ) • 
' ' 

· s3 California Code ofRegulations, title 8, S!'Ction 32995, subdivision (c). -
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Finally, claimant requests reimbursement to "draft, appf-Oy&;Vand distribu~ 'an appropriate and A: 
neutral notice to existing nonmember employees aiid 1l~~ffi.ployees'which explains the · · W 
additional payroll deduction for 'fair share servicefee~'~;roi)1onniefu.J:>.er employees of an 
employee organiia~on.·;, Claimant ar~es that ~es¢;.~f,R.;'tj~~s areJ~~plicit in the legislation" 
and are necessary smce the employer 1s responsible for'cJ.µlllges to employee payroll amounts. . . 
Claimant asserts ·this activity is required since ther~ i~ifiQ:Statutory requirement for the excluSive 
rep'resentative to provide such notices to employ~~S'.:@o'dt these payroll adjU.Stments. s4 Neither 
Government Code section 3546,' nor the PERB ~@.!ations, require school districts to provide 
notice to its employees regarding the service fee 'deduction. If this test claim is approved, 
however, the Commission can consider claimant's request at the parameters and guidelines stage. 
and determme whether the requested activities are a reasonable method of complying with the 
mandate to deduct the fair share service fee in an amount authorized by Government Code 
section 3546. ss · . · . · · . . 

Goyenunent Code Section 3546. Subdivisions (b) through Ce): 

Government Code section 3546, subdivision (b), describes the permissible costs towards which 
an employee organization may·apply the fair share service fees. l':l'othingJn the language ·of · 
subdivision (b), imposes any activities upon school districts. · · 

Subdivision (c) provides that the"'e~ployer shall remain neutral, and shall .not participate in any 
election conducted under this section unless required to do so by the board." Claimant alleges 

·:thB.t sub~vision (c) requires the public school employer to supply "administrative support" as. . 
required by PERB. 56 However, PERB has not enacted any rules or regulations requiring a school 
district's.participation in an organizational security electioO:s7 Therefore, subdivision (c) does · 
not impos~ any required activities on school districts. . 

Government Code section 3546, subdivision (d), contains four.Subparts. Subdivisions (d)(l) and 
(d)(2) describe the process by which employees in a bargaining unit may either rescind or · 
reinstate, respectively, an organizational seeurity arrangement. Such a process includes the 
submission of a petition to PERB and a conseque.nt election among the employees if the petition 
meets PERB' s requirements as promulgated by its· regulations. · Claimant alleges that 
subdivisions (d)(l) and (d)(4) require school districts to adjust payroll procedures when the 
organizational security arrangement is rescinded or reinstated to comply with the requirement to 
deduct fair share service fees in the appropriate amount from the employee sali¢.es. Government 
Code section 3546, subdivisions (d)(l) and (ci.)(2), ho.wever, do not impose any state-mandated 

54 Claimant's response to draft the Commission analysis, pages 5 and 6. 

· ss California Code ofRe·gulations, title 2, section 1183. l, subdivision (a)(4). 

s5 First Amendment to the Test Clail'n, page 6; claimant's response t6 draft the Commission 
analysis, page 6. . 

s1 See California Code of Regulations, title 8, division 3, ·chapter 2, rubchapter 2 for PERB' s 
regulations governing organizatiotial security arrangements under the .BERA. 
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activities on school districts and, therefore, reimbursement is not required to comply with these 
subdivisions. 58 

·. . · ·.. '.) ;;·'.·~~;~{~~-~~;~~~~'.:~t~~:::·.~~~-~·;:i\~.-.~ : .. :.:· · . . . · - . 
Subdivision (d)(3) provides that~~~,:~blill'ci>tt~H~ a vote to either. rescind or.reinstate an · 
organizational security arrangemeR~'.if;µ\~'teqajt,¥,; puniber of employee signatures on a petition 
have been collected. Claimant@~t~)liiit su~zyion (d)(3) reql,lires school districts to "supply 
any required administrative supJ!g,rj:;.¥(,iifuy be~r~Uired by PERB."59 Claimant asserts that "it 
can be reasonably anticipat¢ tMtjf;fof example, the Board determines that the appropriate 
number of signatures have no~ been collected, there may be some inquiry as to the content of the 
list of employees the school district is required to provide to PERB pursuant to Title 8, CCR, 
Sections 34030 and 34055."60

_ Government Code section 3546, subdivision (d)(3), however, 
does not require ai:J.ything of school districts, thus any mandated activities related to this 
subdivision would only arise from an executive order .. No such exec\Jtiv~ ord~r.is inc;:luded in . 
~s test claim, therefore no findings can be made that school districts have reimbursable state
mandated costs to supply administrative support to PERB. 

Subdiv~ion ( d)( 4) states that the &,sts of conducting an eiection to rescind ~· organlz.ationa'l . 
security arrangement "shall be borne by the board," while the costs in an elec:tion to rescind 
"shall be borrte by the petitioning p81'.t)'." The Commission finds that nothing iii the plam 
language of section 3546, subdivision (d)(4), requires school districts to perform any.activities. 

! ' •• -~ ••t-:n.c:' • • I , ' 
0 

Finall_y~'.Government C9de section 3546, subdivision (e), requires that the "recognized employee 
.organization shall indemnify and hold the public school employer harmless against any 
reasonable legal fees, legal costs, and settlement or judgment liability arising from, any court or 
adn:linistrative action relating to the· school district's compliance with this section." 

'clainiant argues that subdivision (e) requires school districts to take any and all necessary 
actions:-.c. to recover reasonable legal fees ... from the recognized employee organization. "61 

Clah,p,imt also contends that "the right to indemnification stemB from this subdivision and the 
. caus_e of civil· action which may result in the indem.Dification of the school district arises from 
this code section, thus making it s a source·of costs J'.!Ullldated by the state. ,,iµ . Department of 
Firulnce rebuts this argument by asserting that the plain language of subdivision ( e) does not 
impose' any activities on school districts. · 

58 The reqilirement for school districts to deduct the fair share service fees froID. employee wages 
in the appropriate amount is mandated by Government Code section 3546, subdivision (a), and 
not subdivision (d). Thus, the requested activity to adjUst 'payroll procedures to the reflect the 
amount required to be deducted:from an employee's salary because of a rescission or 
reinstatement of the organizationai security arrangement may be considered by the Commission 
as a reasonable method of.complying with Governm.eilt Code section 3546, subdivision (a), at 

.. · the parameters and guidelines stage.: (Cal. Code Regs., tit. 2, § i 183.1, silbd, (a)(4).) 

... - .. 

. 
59 First Amendment t~ the Test Claim, page 6. • 
6° Claimant's response to draft the Commis.sion analysis, page 6. 
61 First Amendment to ~e Test Claim, page 8 . 
62 Claimant's response tc draft the Commission analysis, page 7. 
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The Cpm.wJ~:~f4kPAdii.that the plain language of subdivision (e) does not impose any duties cin . A 
school:di$.i¢i:,'!:~$~. s1.1bdivision (e) imposes a requirement on the employee organization to · W 
indemnifi.~!i.'.IiPl4:Jiarnµ~ss a school district for any.legal expenses incurred in complying with 
impleJ;Riw~~;,'m.:9rg~ir~Honal secwify arrangement. If a school district asserts its legal right to 
indemajfii;¢~tj.gtk1hat a;cti.Qii is a decision of the school district and not a mandate l:>y the state. 

Aecor~gtyjtlie:ConiiJlli~ion finds that Government Code section 3546, subdivisions (b), (c), 
(d); ~~~(e)''dd riot mand8.te a program, or impose a new program or higher level of service upon 
school::4i$tricts within the meaning of article XIII B, section 6, of the California Constitution. 

Oovem;nent Code Section 3546. Subdivision (f\; 

Statutes 2001, chapter 805 added subdivision (f) to Government Code section 3546 "so that the 
exclusive representative can comply with the notification requirements set forth by the United . 
States Su!Jreme Court in Chicago Teachers UniOn v. Hudson (1986)89 L.Ed. 2d 232." 

'Claimant asserts that Government' Code section 3546, subdivision (f) imposes a state-mandated 
activity on school districts for providing a list of employee home addresses to the exclusive 
representative. Department of Finance, on the other hand, .claims that the activity "consists of · . 
producin~ a report _which sho~d readily be avail.able ~ough ~~ school. ~ct's payr~ll. . . 

. system," and that any costs mcurred by the clmmilnt m provtding. such a list are de mzmmzs, and. 
should therefore not be reimbursable because claimant's costs wou14 be unlikely to reach the 
threshold for.a claim. 

Government Code section 3546, subdivision (f) requires school districts to file a list of employee 
home addresses with an employee organization selected by an employee b&,rgaining unit to act as A 
exclusive representative. Prior to the enactment of · · W 
Statutes 2001, chapter 805, no statutory or reBwatory requirement obligated a school district t<? 
provide a list of home addresses to the exclusive representative .. The requirements imposed upon 

· school districtS by Government Code sectiQn 3546, s\lbdivision (f), 'impose a new program or 
higher level of service within the meaning of article XIIl B, section 6, of the California 
Constitution for the following new activity: · 

. • School district employers of a public school employee shiill proVide the ·exclusive 
. representative of a public employee with the home address of each member of a · 
.bargaining unit. 

Government Code section 3546, subdivision (t), also imposes. "costs mandated by the ~tate" 
upon school districts as defin~d in Government Code section 17514. Government Code. 
sectic;m 17556, states, in pertinent part: 

The commission shall not find costs mandated bythe state, as defined in Section 
17514, in any claim submitted by a local agency or school. diStri.ct, if, after a 
hearing, the commission finds that; .... · 

(b) The statute or executive order affiri:ned for the state a mandate that had been 
declared e~sting law or regulation by action of the courts. .· 

.. ~Department ofFiMn~. July 30, 2002 Comments, page 3. 
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· (c) [t]he statute or executive order imposes a requirement that is mandated by a 
federal law or regulation and results in costs mandated by. the federal government, 

' ' ' '' unless the statute or executive order mandates costs that exceed the mandate in 
·'' that federal law or regulation. . . 

H:owe4er, the Comniission finds that Government Code section 17556, subdivisions (b) and (c) 
do not apply in ~s case. 

In Chicago Teachers Union v. Hudson, supra, 475 U.S. 292, 305-07, the United States Supreme 
· Court held that employee organizations must: (1) establish procedures prior to making agency 
fee deductions which will ensure that the funds from such fees are not.used to finance ideological 
activities beyond the scope of collective bargaining; (2) provide agency fee payers with the 
methods used for calculating the amount of the agency fee; and (3) establish an appeals process 
to ensure that agency fee objections are addressed·in a timely and fair manner by an impartial 
decision mal{er. · · · · 

In order to facilitate the exclusive representative's responsibility to provide notice to nonmember 
employees regarding the service fee deductions and the methods used to calculate the amount of 
such fees, Governm:ent Code section 3546, subdivision (f) imposes upon school districts the 
obligation to provide a list of employee home addresses to the exclusive representative . 

. Althol),gp subdivision .(f) aims at imposing certain notification requirements upon the employee 
orgaofzation in order to comply with federal case law, the requirement that school districts 

. provide the employee t>rganization with a list of employee home addresses goes beyond mer~ 
compliance with federal case law. 
In Co~niy of Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, 817, the" 
court found that Penal Code section 987.9, which requires counties to J>rovide anciliary 
in\iestigative services when providing defense serviceS to indigent crlmina.J. defendants, 
constititted a federal mandate. The court determined that the right to counsel under· the Sixth 
A.m:en~ent and the due process ciause of the Fourteenth Amendment of the United States 
Coiistitlltion include ''the right to reasonably necessary ancillary services."64 Accordingly, Penal 
Code section 987.9 ''merely codified these constitutiomil guarantees," and thus section 987.9 
simply required local compliance with the federal mandate. 65 

' ' . 

In San Diego Unified School District, supra, 33 Cal.4th 859, 889,. the California S:upreme Court 
adopted the reasoning that procedural prot~ctions that are merely incidental to the codification of 
a federal ri¢it; and which add only a de minimis .:financial impact, constitute an implementation . · 
of federal law not reimbursable under artiCle XIII. B, section 6, of the California Constitution.· .. ·. . 

Here, however, while the notification requirements imposed on the. employee organization are 
·mandated by the United States Supreme Court's holding in Hudson; nothing in the Hudson 
decision imposes any required activities on school districts. Thus, because Government Code 

· section 3546, subdivision (f) imposes a new required activity on school districts beyond 
compliance with federal case law, Government Code section 17556, subdivisions (b) and (c) do 
not.apply. Nor are any other provisions of Government Code section 17556 applicable here; 

64 County of Los Angeles, supra, 32 Cal.App.4th'805, 815. 

' ' 65 Ibid .. .. 
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. ~:~~~:;~~;:'.:::~ ~!1!!:~ ~o~~=~;o~~=~~~:::~~~~~~division (f) imposes ,.};ij~s\;;;·\·:::9:: 
California Code ofRegulations. Ti.tie 8. Se~tions 34030 and 34055: ·,i'. 1:-"''.'.~''.:l:_!~'.::i::' ·.:;:;;·,. 

· · · · · · ~::~;·s:~;\'.~1~:1'.'::.r.~1·:~·. ·,.;,?:-:~}: 

PERB has enacted regulations implementing the procedures for filing petitions to either rescind'1,\\~!~:-':Hr: ., , "::~; · 
or rei.Iistate an organizational security arrangement. Title 8, section 34030, was added to the ... •' '. :,:::. > .• .· 
California Code of Regulations in 1980, and subsection (b) was added, operativ.e . . . . -:-~:;;;{:;'.lV§ : . ~ 
January 1, 2001: . ' YF;· . . 

(a) Within 20 days following the filing of~e petition to rescind an organizational 
security arrangement, the employer shall file with the regional office an 
alphabetical list c6ntaining the names and job titles or classifi,cations of the . 
persons employed in the unit described in the petition as of the last date of the 
payroll period immediately preceding the date the petition was filed; unless 
otherwise directed by the Board. · · 

(b) If after initial determination the proor" of support is insufficient, the Board may 
allow up to 10 dayS"to perfect the proof ohupport. · · · . . . 
-(c) Upon completion of the review of the proof of support, the Bo~d shall inform 
the parties in writing of the determination as to sufficiency or lack thereof 
regarding the proof of support. 

.: ... : --~:·.:'.:.":::'·::..:: 

. Title 8, section 34055, was added to the California Cocl.C of Regulations, operative · 
January 1, 2001, and is nearly identical in language to section 34030, except that it provides that' 
the employer shall file the required list "Within 20 d8.ys 'following· the filing of the petition to ·· 

· reinstate an organizational security provision ... " · · 

Claimant alleges that secti.~m 34030, subdivision (a}, and section 34055, subdivisfon (a}, impose 
state-mandated activities o~ school districts to file. a list of employee names and job titles with 
PERB. Department of Finance, on the other hand, contends that only those districts that did not 
negotiate and implement organizational security arrangements prior to the 2000 amendments are 
justified in' claiming mandated costs. Department of Finance alleges.that districts that did 
negotiate organizational s¢curity arrangements prior to the 2000 amendments should not be 
reimbursed for· voluntarily assumed costs. · · 

. . . . 
California Code of Regulations, title 8, section 34030, ·subdivision: (a}, was ·enacted by PERB iii 
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security. 
arrangement entered into between a school district and employee organization was the product of 
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, 
chapter 893, however, requU:ed"the parties to implement an organizational security arrangement. 

Under prior law, a school district retained discretion on entering into an organizational security 
arrangem.entwith an employee organi~tion. Thus, the provisions of section 34030, 
subdivision (a), requiring school districts to file a list of names and job titles to PERB upon ~e 
.submission of an employee petition to rescind an organizational security arrangement ~o.uld not 

· have been state-mandated or required. This conclusiob flows from the fact that the dec1s1on to 
participate in the underlying progr_am was within the schoof district's discretion, and thus any 

.. 

446 

Statement of Decision 
Agency Fee Arrangements (OO-TC-l 7 /0l-TC-14) 



• . ~-

. ;; .· ,_ 

. J 

. •>';:--; ... · 

downstream requirements iinposed within such a program were also voluntary:66,·:J\C:Cordingly, if 
the district did enter into an organizational security arrangement, compliance.wi~~~·~ f!.ling · 
requirements in section 34030, subdivision (a), did not constitute a mandate b,y,*~·~t~:ll,J'.\ti}.> 

·January 1, 2001, the operative date of.Statutes 2000, 'chapter 893. \~·~!;{:;<·,_\> <\:{. 
. . .- -:;·.:,:-·,(·· f·..::-~:-. ·, .... ·,-;:.:; 

Government Code section 3546, subdivision (d)(l), as added by Statutes 2QP9~··~jl¢.er B~~·~:·:T 
recognizes the rightofpublic ~chool employees in a unit for which an emplof~~§rganizatiO,p. has 
been selected as exclusive representative to rescind an organizational sec\irify" mangement. · 
Subdivision ( d)(l ), states that the organizational security arrangement required by subdivision (a). 
of section 3546 "may be rescinded by a majority vote of all.the employees in.the negotiating unit 
subject to that arrangement, if a request for a vote is supported by a petition containing 3 0 
percent of the employees in the negotiating.Unit.'' :If the organizational security arrangement is 
rescinded pursuant to such a vote, subdivision ( d)(2) allows that "a majority of all employees in 
the negotiating unit"may requestthat the arrangement be reinstated. "67 · · • . ·. ·· · . 

Sections 34030 and 34055 implement the provisions of Government Code section 3546, . 
subdivision (d). California Code of Regulations, title 8, sectioris 34030 and 34055 require that 
within 20 days of the submission of a petition to either rescind or reinstate an organizational 
security arrangement, the public school "employer shall file with the regional [PERB] office an. 
alphabetical list containing the names and job titles or classifications of the persons employed in 
the unit" described in the petition.'' The Commission finds that Cillifornia Code of Regulations, 
title 8, sections 34030, subdivision (a), and 34055, subdivision (a), impose a new program or 
higher''ievel of service on school districts within the meaning of article XIII B, section 6 of the 
California Constitution for the following new activity: 

. . 
• ·. Within 20 days following the fi.li.Ji.g of the petition to rescind or reinstate an 

.orgaruzational security arrangement, the school district employer shall file With the 
··~regional office of PERB an alphabetical list containing the names and job titles or . 
·classifications ofthe persons employed in the unit described in the petition as of the last 

· · :date of the payroll period immediately preceding the date the petition was filed. · 
- . 

None of the provisions of Government Code section 17556 are applicable; therefore, the 
Commission finds that California Code of Regulations, title 8, sections 34030, subdivision (a), 
and 34055, subdivision (a) impose c6Sts mandated by the state pursuant to Government Code 
section 17514. 

66 Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed 
the issue whether legislation imposing certain notice and agenda requirements on school site 

. councils administering various school-related educational programs constituted a reimbursable 
state mandate. The Court concluded that mandatory "downstream" requirements flowing from a 
local government entity's voluntary decision to participate in an underlying pro~ do not . 
constitute reimbursable state•mandates. · . . e 67 Government Code section 3546, subdivision.(d)(2). 
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coNcr.-q~~:Q·~;::tr:;;L;, .:, . ·e 
The Commission.concludes that Govemment Codei~epJ:i9i:i)~~6.,·~~l>.divisions (a) and (f), and 
Cali~o~a Code _of Regulations, title 8, sections ~49).Q~;~~R~.visigP:::.~!!), and 34055,. . 

.. subdivtS1on (a), DDpose new programs or high~r.l.e.xi;.~H!f!~~~eJgr)(-14 school districts within . 
the meaning of article xm B, section 6 of the Cil.ljfcirmil'.C()tistitutiori.., and impose costs · · 

· mandated by the state.pursuant to Government Cqg¥:'.~~9#dn 17514; for the following speeific 
new activities: · '{Sf' , ... · · 

. . ._::.:·:~-:~:: .'- .. 

· • Upon receiving notice from the exclusive representative of a classified public school 
.employee who is in a unit for which an exclqsive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages ~d salary of the employee and pay that amount to the employee . ' 
organization. (Gov. Code,§ 3546, subd. (a).)68 

• · School district employers of a public school employee shiill provide the exclusive 
represen~tive of a public employee with the home address of each member of a 
bargaining unit. (Gov. Code, § 3546, subd. (f).)69 

' ' . 
• Within 20 days following the filing of the petition to rescind or reinState an 

orgaitlz.B.tional security arrangement, the school district employer shall file with the · 
regional.office of PERB an alphabetical list containing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. 
(Cal. Code Regs., tit: 8, §§ 34030-, subd. (a), and 34055, subd. (a).)70 

. 

The Commission concludes that Governmc;mt Code sections 3543, 3546, subdivisions (b) .through 
(e), and 3546.3, as added or ilmended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, · 
and Statutes 2001, chapter 805 are not reimbursable state-mandated programs within the · 
meaning of article XIII B, section 6, and Government Code section 17514. 

68 As added by Statutes 2000, chapter 893, operative January 1, 2001. 
69 As amended.by Statute~200l, chapter 805, operative January 1, 2002. · 
70 As amended and Elperative on January 1, 2001'. 
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?>state Mediation & 
Conclllation Service (SMCS} 
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Procedures for mandated agency shop electlona 

•

e Cellfomla State Medi~tlon end Conc!llatlon Se.~I~.' (sM_. CS) conduets agency shop elections In public agenct. es covered by the Meyers-Mlllas
wn Act (Government Cede 3500-3510), and'ln'thlftHat'ooutts·(per Govennent Code 71632). The following procedures will be followed: 

. . ,._ .. :.~/~·~r~:.~~~,·:·~'.~·;.:.:.r ·;--~,·;·:·.·~.::·~ :~·;· . . 

Request for Election };~:1;:;i~·~;i,(/:;,::~,1J.z;m::. . . . . 
Only a recognized employee organization thatllt!hfl!it¢@ilve or milJ(irity bargaining agent of the employees In the bargaining unit has the authority 
to request an agency shop election. The organlzatlo.ii Mushubmlt-the documents described below In order to proceed to electlon. 

. :··:'.~.~:~7~~;~~/ .. ~.:~'.S .. · :·,·::·;~r 
1. An electlon request (the SMCS Ageiitj Shop Election Request Fenn may be used), which Includes: 

a. the name, addreas, telephone number end contact parson for the employee organization; 
b. the name, add re as, telephone number and contact person for the employer; . 
c. a description of the bargaining unit for which the election has been requested; . 
d. the name(a) and classlflcation(s) of any bargaining unit member(s) designated supervisory, management or confidential (If known); 
e. the ·approximate number of employees.In the bargaining unit; . . . 
f. a statement certifying that the employee organization has requested the employer to negotiate .an agehcy l!lhop arrangement and, 

beginning seven working days afterrecelpt ofth11 request, the two parties have had 30 calandarr days to attempt good faith 
negotiations In an effort to reach agreement . · · 

~. a statement certifying that an agency shop election has not been held In the bargaining unit within one (1) calendar year of the date 
of the request; and · · 

h. proof of service Indicating that a copy of the election request hes been served on the ea:iployer. · . 
2. A petition signed by at least thirty percent (30%) of the employees In the bargaining unit, stating that the employees request an agency shop 

arrangement and an election to.Implement the agency shop arrangement The petition must Include the printed name and signature of each 
employee, the employee's classlflcatlon, end the date he or she signed the petition. The SMCS form, "Petition for Agency Shop Election• 
may .. be used for this purpose. . · 

Investigation of Petition 

Upon receipt of the election request and. other required documents, SMCS wlll contact the employer. to request the Information necessary to verify 
the showing of Interest The employer wlll provide an alphabetical Hat of employaea In the bargaining unit to BBBlst SMCS In the lnveatigetlon of the 

•

etltlon. The llstwlll lnc\ude the employees' classlflcatlons, and wlU Identify any bargaining unit employees deslgnatsd supervisory, confidential, or 
enegement. The Information wlll be provided as soon as possible, but not later than fifteen (15) business days after the request has been made. 

. . , . . 

Upon determination of the B)dstence·of the requisite.showing of.lnierest, SMCS wlll assign an Election Supervisor to conduct the election. 
. ' ' ' 

Conduct of Election 

In the absence of en agreement between the parties as to the manner In which the election wfll be conducted, the Election Supervisor wlll have the 
·discretion to determine the terms of the election. In the absence of an agreement as to the ballot language, the Election Supervisor will determine 
the ballot language. In the absence of agreement as to the payroll period upon whlc~ the list of lillglble voters Is based, the last complete payroll 
period prior to the date of the electlon wfll be used. · 

1. Notice of Election: The Election Supervisor wfll provide the parties with a notice of election to be posted ~r distributed to the affected 
_employees. The notice must be posted In a conspicuous location on the .employer's premises, or distributed to ell unit members, at least five 
(5) working days before the date of the election. The notice _wlll state the time and place of the election, end wlll Include a copy of the 
proposed agency shop provision and a sample copy of the·ballol Tha employer will complete and submit an Affidavit of Posting._ 

. 2. Obsarvare: The employer and the employee organization may each station one authorized observer or repreeentstlve et each voting place 
during the election. Under the direction of the Election Supervisor, the observers may aBBist In the ldentlflcatlon of voters, challenge voters 
and ballots, and otherwise assist the.Electlon Supervisor. The parties wfll provide the names of the observers to the Election Supervisor. 
Failure to appoint an observer or failure of an observer to appear will be deemed a waiver of the right to station such observer. 

3. Secret Ballot: The election wlll. be conducted by secret ballot All voters will be allowed to vote )Nlthout Interference, restraint or coercion. 
4. Challenged Votes: Any observer or the Election Supervisor may challenge the eligibility of a voter. The Election Supervisor wlll mark the 

outer envelope contslnlng the challenged ballot and subsequently determine the ellglblllty of the voter. The Election Supervisor will either 
count or reject said vote based on the ellglblllty list and any other lnfonnation gennane to the question. . 

5. Elecllon Results: After the conclusion of the election, the Election Supervisor wtll certify the result to the employer and the employee 
organization. There will be no· other election on the question of agency shop for this unit for at least one (1) year from the date of this 
electlon. . 

6. Confldentlallty: The ballots, ballot envelopes, and other electlon materials are confidential and wlll not ba released by the SMCS after the 
election. 

Back to Agency shBp elections page ... 
Back to Mediation & Conciliation home page 
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, : Briefs and Other Related Documents 

';:'iSAN BERNARDINO PUBLIC EMPLOYEES 
. . . ASSOCIATION, Plaintiff and Respondent, 

. v. 
CITY OF FONTANA et al., Defendants and 

Appellants .. 
.·No. E021207; 

Court of Appeal, Fourth District, Division 2, 
California. 

Nov. 16, 1998. 

SUMMARY 

A public employees labor organization petitioned for 
a wrjt of mandate against a city and the cit)'. manager 
to set aside various provisions in the parties' 
memoranda of understanding ~OU's) relating to 
longevity pay, personal leave accrua~ and retiree 
medicl\l insurance for certain city emp.loyees. The 
trial court granted the petition, finding that personal 
leave and longevity pay ·benefits were fundamental 
vested rights that could not lie bargained away 
through the collective bargaining process. (Superior 
Court of San Bernardino County, No. SCV36883, 
Bob N. Krug, Judge.) · 

The Court of Appeal reversed. The court held that the 
trial court ·et're!i in concluding that employees 
represented by plaintiff possessed vested, contractual . 
rights to ·personal leave accrual, longevity ·pay, and 
retirement health benefits; and that such· benefits . 
could not be altered through collective bargaining. 
The benefits were provided for in prior collective 

. bargaining agreements reached between the city and 
its bargaining groups. Those agreements, as 
implemented through previous MOU's, were of :fiXed 
duration. Once the MOU's expired, the employees 

. had no legitimate expectation that the. benefits would 
· continue unless they were renegotiated as· part of a 
new bargaining agreement. Public employees have no 
vested right in any . particular measure of 
compensation or benefits, and these may be modified 
or reduced by the proper statutory authority. Treating 
the benefits as vested would have subverted the 
policies underlying the· Meyers-Mi\ias-Brown Act 
(Gov. Code.'§ 3500 et seq,), which was designed for 
the purpose of resolving labor disputes. The act does 
not permit employees to accept the benefits of.'a 

collective . bargaining agreement and . reject less 
favorable provisions. (Opinion by Ward,. J.; ·with 
Richli, Acting P. J., and Ga.lit, J., coli.curring.) 

HEADNOTES 

. Classified to California Digest of Official Reports 

(!) Appellate .Review § 144-Scope-Questions of 
Law.· 
Questions of law are subject to de novo review on 
appeal. 

Qi!, 2!i) Public Officers and Employees § 25-
Compensation-Fixing . and Altering Amount
Personal Leave· and Longevity Pay Benefits--As 
Subject to Collective Bargliining Process. 

·In writ proceedings brought by a public employees 
labor organization against a city to challenge various 
terms and conditipns · of . employment under 
memoranda of. understanding (MOU's) negotiated 
with the city, the trial court erred in concluding that 
employees represented by plaintiff possessed vested; 
contractiial rights to personal leave accrual, longevity 
pay, . and retirement health benefits, and that such 
benefits could not be altered through collective 
bargaining. The benefits were provided for in 
collective bargaining agreements reached between 
the city and Its bargaining groups. Those agreements, 
as implemented through previous MOU'.s, · were of 
fixed duration. Once ·the MOU's expired, the 
employees . had no legitimate expectation that the 
benefits would continue unless they were 
renegotiated as part of a new bargaining agreement 
Public employees have no vested right in any · 
particuliµ- measlire of compensation or benefits, and 
these may be . modified or reduced by the · proper 
statutory authority. Treating the benefits BS vested 
would have subverted 'the p.olicies -underlying the 

. Meyers-Milias-Brown Act (Gov. Code. § 3500 et 
seq.), . which was designed for the purpose of 
resolving labor disputes. The act does not permit 
employees to accept the benefits of a collective 
bargaining agreement and reject less favorable 
provisions. Moreover, no outside statutory source 
gives the · employees . additional .protection or 
.entitlement to future benefits; .therefore, the longevity 
"based benefits were a proper subject of negotJ'!tion. 
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[See 2 Witkin, Summmy of Cal. Law (9th ed. 1987) 
Agency and Employment, § 455 et seq.J , . 
Q) Labor· § 37;...collective Bargaining-Public 
Employers :and Employees-:- Meyers-Milias-Brown' 
Act-Memorand& of Understanding. 
The Meyers-Milias-Brown Act <Gciy. Code. § 3500 
et seq.) requires public agencies to negotiate 
exclusively with the collective bargaining units. Once · 
a memoranda of understanding (MOU} has been · 
negotiated, it is reviewed and approved by the 
governing body of the public entity . and ·.the 
membership of the bargainirig iinit (*1217Gov. Code. 
§ 3505). Wbeit an MOU has expired, however, the 
parties may negotiate changes to its provisions (Gov. 
Code. § 3505.ll. An MOU is binding on both parties 
for its duration. · · · 

(i) Constitutional Law § 72-Right to Contract
Constitutional Ban on Impairment of Contracts--As 
Limiting Power of Public Entities to Modify 
Contracts. 
As a general Tule, the terms and conditions of public 
employment are controlled by statute or ordinance 

· rather than by contract However, public employment 
. gives. rise to certain obligations that are protected by 
the contract clause Qf the Constitution, including the 

· right to the payment of salmy that has been earned,' · 
Such obligations include pension rights. Under the 
California Constitution, a "law impairing the 
obligation of contracts may not be passed" ~ 
Const.. art I. § 9). Similarly, under the Federal 
Constitution, no state shall pass any law impairing 
the obligation of contracts ru.s. Const.. art. I. § 10. 
2L..ll. The contract cla.ilses of the state and federal 
Constitutions limit the power of public entities to 
modify their own contracts with other parties. 

ill Constitutional Law § · 72-Righf to Contract-
Impainnent of Contracts. ' · · · 
For purposes of the constitutional ban on the . 
impairment of contracts, a statute will be treated a8 a · 

. contract with binding obligations when the statutory 
language and circumstances accompanying ·its 
passage clearly evince a legislative intent to create 
private rights of a ·contractual nature ~nforceable 
against the state. There . can be no impairment of a 
contract by a change thereof effected with the 
consent of one of the contracting parties. 

@. Actions and Special Proceedings § 6-Existence 
of Right of Ac;tion- Ripeness and Advisory 
Opinions. · · 
In writ proceedings brought by a public employees 
labor organization against a city to challenge various 
terms and conditions of employment under 

memoranda qf understanding (MOU's) n.eg~tfiited 
with the city, the trial corirt erred in compelling the 
city to refrain fi:om reducing or eliminating · the. 
retirement medical and dental benefits ilnless 
comparable 'offsettirig benefits are provided iri their 
stead, since the matter of retiree medical ariifdeiital 
benefits ·was not yet ripe for review. the city end.the 
collective bargaining units simply agreed to meet and 
confer regarding. retiree benefits; however; they did 
not agree to eliminate or mocjify those benefits. In 
granting the petition compelling the city to refrain 

· from reducing or eliminating retirement medical and 
dental benefits unless offsetting benefits were 
provided, the trial, court issued an advi_sory opinion. 
*1218 ' . 

COUNSEL 
· Best, Best & Krieger, Jack B. Clarke, Jr., Bradley E. 

Neufeld and Kevin T. Collins for Defendants and 
Appellants. 
Liebert, Cassidy & Frierson, Art:qur A. Hartinger and 
Alison C. Neufeld as Ainici Curiae on behalf .of 
Defendants and Appellants . 
Olins, Foerster & Hayes, Barbara J. Ginsberg and . 
Dennis Hayes for Plaintiff and Respondent 
WARD,J. 
The City of Fontana (City) appeals from the grant of 
tlie petition for writ. of mandate brought by San .. 
Bernardino Publlc Employees Association (SBPBA). 
SBPEA's petition,· brought under Code of Civil 
Procedure section 1085, challenged various term8 and 
conditions of employment under memoranda of 
understariding (MOU) negotiated with the City. The 
· City, supported by amici curiae, PN 

1 
· contends the 

trial court erred in concluding that the. employeeti . 
represented by the . SBPEA possessed vested, 
contractual rights to perilonal _leave accrual, longevity · 

·pay, and "retirement health benefits, and such benefits · 
could not be altered through collecti"'.e bargaining. 
We agree, and we therefore reverse the judgment. 

FN.l The request of 68 individual towns and· 
cities in th(l State of California to appear in 
this action as aniicl curiae is granted. 

Facts and Procedural.Background . 

Tue SB PEA is a labor organization that represents~ 
. .certain employees of the City for purposes of 
· bargaining under the Meyers-Milias-Brown Act (the 

Act) CGoy, Code. § 3500 et seq.) hi 1995, the City 
ahd three bargaining units, the City Hall .Unit, the 
City Yard Unit, and the Police Benefit Association, 

C 2006 Thomson/West No Claim to Orig. U.S. Govt._ Works. 
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all acting through and represented by SBPEA, 
entered into new MOU's. 

Before 1993, the MOU's for· the three bargaining 
units all provided for longevity pay, leave accrual 
increases based oh longevity, and paid retiree 
medical .and dentaf insurance benefits (sometimes 
referred to hereafter as the longevity-based benefits). 
Those benefits h~d been agreed upon by the three 
bargaining units through the collective bargaining . 
proc~ss~ *1219 · 

Dunng negotiations for the 1995-1997 MOU's, PN2 

the City proposed to reduce accrual of personal leave, 
longevity pay, and retiree insurance benefits. The 
City warned that if the .membership r:ejected the 
proposal to reduce those benefits, the City would 
implement a 7 percent .reduction in· the City's 
contn'bution to PERS (Public Employees; Retirement 
System (Gov. Code. § 20000 et seq.))· retirement 
The SBPEA . took the position that the- longevity
based...;benefits were vested and could not be 
tlargaiq~ away. However, the members of the three 
bargaii),ing units ratified the MOU's. that reduced the 
longevj_fr-based benefits. The· new MOU's reduced 
the Pei:sqnal leave acCruiiI rate for employees having 
10 or nii>re years of service and changed IOngevity 
pay fro!!J.::a percentage of salary payable annually to a 
fixed amount payable only in the year of service the 
employee became eligible. Retirement insurance 
bene?f,$ ,\¥ere to be renegotiated. 

•. ...,iJ'.I 
.•. 
FN2 . The negotiations extended over 3112 
months and consumed 100 hours, with SO to 
i 00 proposals and counterproposals being 
submitted. 

On October 31, 1995, the" SBPEA flied a petition for 
writ of mandate against the City and the ~ity manager 
seeking to set aside provisions in the MOU's relating 
to longevity pay, personal leave acciual, and retiree 
medical insurance. After conducting a hearing, the 
trial court granted the petition. The trial court found 
that personal leave and longevity pay benefits were 
fundamental vested rights that could not be bargained 
away through the collective bargaining process. · 

The 1990-1993 · MOU's stated, "The tetms and 
conditions of this Agreement shall be applicable to 
ii.II ·employees set forth in Appendix A commencing 
July l, 1990 and ending June.30, 1993.'' The 1990, 
1993 · MOU's further stated;·· "Unless· otherwise 
specifically changed or modified by this 
Mernonindwn of Understanding, all prevailing 

.......... 

benefits existing fro111:·pr~v~ri~<~greemen~ betwe_en 
the parties and· approved'b)l:the':City Council shall be 
maintained at current ltiye~·:;>.:;:):'· '!_: .. :/',; :· . .>.':.:·. '" . 

: ':f;;::;l;,!! t;1i:.:~:1.Jt '. 
Discilssiiln · · · · 

I. St~i~dbf~~i~. · 
.•,,;-··-: 

Cl) This case involves a question of law subject to de · 
novo . review on _appeal. (See., ' e~g., Evans v. 
Unemployment Ins, Appeals Bd Cl98Sl 39 Cal.3d 
398."407 [216 Cal.Rntr. 782. 703 P.2d 1221.) 

II.Personal Leave and Longevity Pay Benefits Are 
Conditions of EmploymenJ Subject to the Collective 

Barga/fling Process 

~ The City contends the trial · court erred in . 
concludfug that personal leave and l<ingevity pay 
benefits were fundamental rights that could not be 
•1220 bargained away through . the collective 
bargaining process. We first review the role. of 
collective bargaining in public employment. 

A. The Meyers-Milias-BrownAct 

The Act <Goy. Code, § 3500 et seq.) contr_ols 
collective bargaining between public emp_loyers and· 
their employees. The purpose of the Act is to 
"promote full communication . between public 
employers and their employees by providing a 
reasonable method of resolving disputes regarding 
wages, hours, and other "termir and conditions of 
employment between public employers and public 
employee organix.ations.n. (Goy. Cod&. § 3500.) To 
implement that purpose, employee collective 
bargainip.g units have the authority to represent (heir 
employees in "all matters relating t!J employment 
conditions and employer-employee relations, 
including, but nqt_ limite~ to, wages, hours, and other 
terms and conditions of employment, ... " (Gov. Code. 
§ 3504; Relyea v. Ventura· Countv Fire Protection 
Dist (1992) 2 Cal.App.4th 875. 880 [3 Cal.Rntr.2d · 
614).) 

en The ict requires .public agenci~s to negotiate 
excliisively with the collective bargaining units. Once 
en MOU has been negotiated; it is reviewed and 
approved by the governing body of the public entity 
and the membership of the bargaining unit. (Gov. 
Code. § 3505,) When .an MOU has expired, 
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however, the parties may negotiate changes to its ,,, .:oi;:r·.eri 
provisions. (Goy. Code.§ 3505.Ll .Jiim; ti® As a general rule, the tenns and conditions' of . · . ..:;< :;p11_blic employment are controlled by statute or 
An MOU is binding on both parties for its duration.·· :.<~c<>rd.inance rather than by contract (California League 
In Glendale City Emplovees' Assn.. Inc. y. · Cltv of.: ::: t?,,·of City Emp/dvee Associations y. Palos Verdes 
Glendale C1975) IS Cal.3d 328 [124' Cal.Rptr. 513. ,/ .;!f:~;Llbrary Dist. Cl978l 87 Cal.App.3d 135. 139 [150 
540 P.ld 6091 (hereafter City of Glendale), the court·-, ·,;.,,; :.Cal,Rptr, 7391 (hereafter California League).) 
explained the operation of the Act: "Section 3505.L :o;:" · However," 'public employment gives rise to certain 
... provides that if agreement is reached it should be· obligations which are protected by the contract clause 
reduced to writing and presented to the governing · -- · of the Constitution,. including the right to. the payment · 
body of the agency· for determination. This statutory of salary which.has been earned:'" (Ibid, citing K§m 
structure n.ecessarily implies that an agreement, once y. City o(Long Beach 0947) 29 Cal.2d 848, 852-853 
approved by the agency, will be binding. The very [179 ·P.2d 7991) Such obligations include pension 
alternative prescribed by the statute-that the · . rights. · · 
memorandum 'shall not be binding' except upon 
presentation 'to the governing body or its statutory 
representative for determination,'-manifests that 
favorable 'determination' engenders a binding 
agreement." (Id at p. 336, original Italics.) 

l!I Relyea v. Ventura County Fire Protection Dist.,· 
supra, 2 Cal.Aop.4th 875. · the court rejected an 
argument that the Act permits individual employees 
to negotiate the terms of their employme_nt with 
public employeni. The court explafued, "Appellant's 
interpretation ·of the [Act] . would subvert the 
legislative scheme of providing for a structured 
collective bargaining system by requiring an 
employer to negotiate over working conditions with 
any *1221 . number of employees. · This could 
complicate employer-employee relations to the extent 

· of undermining collective bargaining and its benefits, 
thereby defeating the Act's goals of ensuring stability 
in labor management relations and the right of 
·employees to join and be represented by an employee 
organiz.B.tion. {§ 3500,) ['I ] Moreover, certain basic 
principles which govern a collective bargaining 
system contrii.dict appellant's view that individual 
bargaining rights do not impede collective rights. 
Normally the employer has the duty to negotiate only 
with the chosen employee representative. [Citation.] 
It is also a fundamental principle that a member of an 
employee bargainmg unit is bound by the terms of a 
valid collective bargaining agreement, ~ough h~ is · 
not formally a party to it end may not even belong to 
the union which negotiated it. [Citation.] Individual 
contracts, no matter what the· circumstances which 
justify their execution, may not interfere with the· 
terms of the collective agreement. [Citation.]" (Id at 
p. 882.) . 

t ... ~ 

B. The Contradtual Protection/or Pension RlghtS 
Does Not Extend to Vacation Leave and Longevity· · 

Pay Benefits Nego_tiated Under an MOU 

In Kern, the court explained the nature· of a public 
employee's pensiOn rights: "It is true that an 
employee does not earn the right. to a full pension 
until he has completed the prescribed period of 
service, but he . has actually earned some pension 
rights as soon as. he has perfonned substantial 
services for his en1ployer. [Citations.] He is not fully 
compensated ·upon receiving his salary payments 
because, in addition, he has then earned certain 
pension benefits, the payment of which is .to be made 
at a future· date. While payment of these benefits is 
deferred, and is subject to the condition that the 
employee continue to serve for.the period requlred·by 
the statute, the mere fact that perfonnance is in whole 
or In°. part depen~ent upon certain contingencies does . 
not . prevent a contract from arising, and · the 
employing governmental body may not deny or 
impair the contingent liability any more. than it can 
refuse to . make the salary payments which are 
immediately due." (Kern v. City of Long Beach, 
supra, 29 Cal.2d at p. 855. see also Miller v, State of 
Califomiq 0977) 18 Cal.3d 808, 814 [135 CaLRptr, 
386. 557 P.2d 9701.) *1222 

Under the California Constitution, a "law impairing · 
the obligation of contracts may not be passed." (Cal. 
Const.. art, I, § 9,l· Similarly, under the federal 
Constitution, ''No state sliali .... pass any ... law 
·impairing the obligation of contracts. :, •. " GL.§,, 
Const .. art. I,§ 10, cl, 1.) The contract clauses·ofthe 

· state and federal Constitutions limit the power of 
public entities to modify· their own contracts with 
other parties. <Board of Administration v, WI/son 
(1997) 52 Cal.APP.4th 1109, 1130 [61 Cal.Rotr.2d 
~ . . 

·.In California League, supra, 87 Ca!.App,3d 135, the 
court held that certain employee benefits were. 
entitled to proi"!ction under the constitutional contract ~ 

· clauses. In that ca5e, a library district unilaterally 
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·eliminated certain fringe ·ben~f,its:':~fof·11ong-term · 
employees, including a fifth._..y~~k\O.(y_~atiiln ·after 
ten y8lll'8 ofservice, a longevity' iiiiJi!fY b'!~iisei 'and ~
four-month paid sabbaticlll after'cs.f!t~'Y~iU:f of seryt~:,.: .. 
The library district took its· 11..ctjon;aft&. '.'1neet ~4· 
confer'' sessions under Govemmen('Code septjo!l'. 
l2fil et seq. had failed to le!!4'.!i:i :!iii MOU between 
the library district and the. empfoye"e association. (!!1 
CaLApp.3d at p. 137:>' The court, relying 
substantially on Kern, held the fringe benefits had 
been important· to the employees, had been an 
induceme11-t for the employees to remain in service 
with the district, ~d were ·a fOl'lll of compe_nsation 
that bad been 'earned by remaining in employment. 
Thus, tlie court concluded, the employees had 
fundamental vested rights to the benefits, not subject 
to.unila18ral termination by the employer. Moreover, 
a generlll salary increase did not · . offset the · 
termination. of the benefits, because the loss cif 
. benefits fell unequally on different classes of 
employees. (Califomiq League, supra, at p, 140: see 
al.so Thorning y. Holljster School Dist. Cl 992) 11 

· Ca!.APP;4th 1598 [15 Cal.RDtr.2d 911 [holding that 
retired ·school board members had a vested right to· 
pc;istretirement continuation of paid health benefits 
because. those benefits were included in the school 
district'so.official declaration of policy pertaining to 
remuneration and other benefits for board members, 
and such benefits were important to the board · 
members as an inducement for their continued 
service on the boil.rd and a factor in their. decision to 
re,tire].) , .. 

In reaching its determination that the employees had 
vested rights in the longevity-based benefits, the trial 
court relied primarHy cin California League. The 
court in California League ruled that whenever 
benefits or conditions of employment are important 

· to the employees, they acquire protection under the 
contract clause. The court's analysis leading to. this 
conclusion is set forth in a single sentence: "While 
the three benefits in question may not b.e as important 
to an employee as ii perisicin, in determining whether 
th8)1 iire fundamental the court is to evaluate 'the 
effect of it in human·terms and the importance of it to 
the individual in the life situation.•· *1223 <Bf;by v, 
Pterno. 4 Cal.3d }30. 144 [93 Cal.Rotr; 234. 481 
P.2d · 2421,l" · (California League, supra, ll 
Cal.App.3d atoo, 139-140:) · 

The Callfomia League court's reliance on Bixby is · 
misplaced: -B~bjJ merely established a rule of judicial 
review iipplicable to adjudicatory orders or desisions 
of public agencies. <Bixby y. Pierno (1971) 4 Cal.3d 
llQ [93 CaLRDtr. 234; 481 _P.2d 2421.l The case 

cannot fairly be read as establishing a new measure. 
·of substantive rights to be protected under the . 
contract cla\Jse. · 

Gi) For purposes of the constitutional ban on· the · 
impairment of contracts, "[a] sta1ute will be treated as 
a contract with binding obligations when the statutory 
language and circumstances · acconipanyin:g its · 
passage clearly ' ... evince a legislative intent to create · 
private rights of a contractual nature enforceable· 
against the State.' " (Va/de3 y. Cory 0983) 139 
Cal.App.3d 773. 786 [189 CaLR.Ptr. 2121.) There can . 
be no impairment of a contract by a change thereof 
effected. with thr; consent of one of the contracting . 
parties. (Mulcahy v. Baldwin 0932) 216 Cal. 517. 
fil [15 P.2d 7381.l . . 

. . 

o· Here, the longevity-based benefits were. provided 
for in ci>llective bargaining ·agreements reached 
between the· City and its bargaining groups. Tho.se 
collective bargaining agreements, as implemented 
through previous MOU's, were of fixed duration, 
Once the MOU's expired under their own terms, the 

. e.mployees had no legitimate expectation that the · 
longevit)r-based benefits would continue unless they 
were renegotiated as part · o{ a new bargairiing 
agreement. It has long been held that ''public 
employees have no vested right in any particular · 
meiisure of-compensation or benefits, and that these· 
may be modified or reduced by. the proper Statutory 

· authority. [Citations.]" (Butterworth v.· Bqvd 0938) 
12 Caf.2d 140. 150 [82 P.2d 434. 126 A.L.R, 838].) 

In Butterworth, public employees contended that 
compulsory salary deductions to cover the cost of a 
medical insurance plan deprived them of due process 
of law. The Butterw()rth court respo!lded that no 

· public employee has a vested right in continued 
employment."except in so far as the right is conferred 
by statute or other valid regulation; that . the 
employment. is accepted under the terms and 
conditions fixed by law; and that one of the terms of 
the employment in the present case is the provision. 
for. the benefits of the health service system at the 
charge iinposed therefor. The charter governs the 

. . salaries of city employees; by the ·amendment to the 
charter, in .force at the time the municipal salaries 
were fixed for the current fiscal year, *1224 the 

. deduction was authorized and made accordingly." 
(Butterworth v. Boyd, supra, 12 Cal.2d at p. 150.l 
The court ·further hell! that "[i]f salaries can be 
reduced it is certainly clear enough that compensation 
provisions may· be modified by substituting for a 
fraction thereof the '\!B.luable~ protection · of 
comprehensive medical service." (Ibid) 
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In:i'~t~l;h~·: v.: State. :pf California (1980) 104 
Ca!.At>0.3d392 [163 Cal:Rptr. 7951. the court drew a· 
distinction:: : :: between:: o';'' retirement rights and 
emJiloYnieJit .rights, J:m!!'.l!eld that only the former are 
entitledJ(!',~ntrac(i:J!i,µs~; protections. Thus, the court 
ruled'cthat .a' statute redilcing the amount of interest· 
paid·to public employees who withdrew their penilion 
·fund contributions upon leaving public service before 
retirement diminished a right of employment, not a 
right of retirement, and therefore the statute did not 
violate the contract clauses .. Ud. at nn. 395-396; see 
also Miller v. State of California, supra, 18 Ca1.3d at 
on·. 815-8 I 7 [holding that changing mandatory 
retirement age did . not impair any contractual 
obligation].) 

We conclude that withbi the context of the Act, the 
collective blll"gaining process properly included such 
terms and conditions of employment .as arinual leave . 
and longevity pay benefits. The benefits at issue · 
could not have become permanently and irrevocably 
vested as a matter of contract law, because the 
benefits were earned oil a yelll"-to-yelll" basis under 
previous MOU's that expired under their own terms. 

Moreover, treating the. annual leave end longevity 
·pay benefits . as vested would subvert the policies 
underlying the Act. Here, the SBPEA negotiated new 
MOU's that provided general salary increases and 
other benefits to the employees. The MOU's were 
negotiated · with represenfl!tives of the . reco-gnized 
employee organizations and were submitted to and 
approved by the general membership of those 
organizations. Nonetheless, the SBPEA now attacks. 
certain provisibns of the MOU's although·. contending 
the employees were entitled to the concessions and 
advantages of the MOU's. The words of the 
California Supreme Court in· City of Glendale bear 
repeating: "The Legislature designed the act ... for the 
purpose of resolving labor disputes. (See Goy. Code. 
§ 3500.) But a statute which encouraged the 
negotiation of agreements, yet permitted the parties 
to retract ·their concessions and repudiate their 
promises· whenever they choose, would imp.ede 
effective bargaining. Any concession by a party from 
a previously held position would be disastrous to that 
party if the mutuel agr~ment thereby achieved could 
be repudiated by the opposing party, Successful 
bargaining rests upon the sanctity and legal viilblllty 
of the given word." (City of Glendale, supra, 12. 
Cal.3d at p. 336.) The Act does ·not permit the· 
employees to accept. the *1225 benefits of. a · 
collective bargaining agreement and reject less 
favorable Provisions. 

The SB PEA next lll"glleB that the city council· .acted 
unilaterally in adopting the MOU's. To support its 
position, It cites Wright y, Cttv ofSanla Clara 0 989) 
213 Cal.APP.3d 1503 [262 Ca!.Rptr. 3951. Wright is 
not on pomt. In that case, the court declared the City 
of Santa Clara exceeded its authority by enacting an 
ordinance which incorporated· provisions · of an 
agreement with its police officers' association. The· 
agreement provided that an employee on temporary 
military leave must tum over his salary from military 
service or take approved tim!' off to continue to 
receive his regular pay. The case did not tum on the 
City of Santa · Clara's having taken a· "unilateral" 

· action; that was not even an issue in the case. Rather, 
the dispositive issue . was that the challenged 
provision of the agreement directly conflicted with 
Militarv and veterans Code section 395.01. Thtis, the 
case. merely stands for the proposition ·that a 
collective bargaining unit. may not bargain away 
individual statutory or constitutional rights . which 
flow frbm sources outside 'the collective· bargaining 
agreement itself. . 

The SBPEA further argues . that the right of 
representation is limited when the bargain reached 
significantly iiifringes on · the constitutional or 
statutory rights of individual employees ·<California 
Teachers' Assn. v. Parlier Unified School Dist. 
098-0 1'57 Cal.Aop.3d 174. 183 [204 Ca!.Rotr. 20]. 
[holding that a collective bargaining agreement could 
not Waive benefits to which employees were 
statutorily entitled]; Phil/fps v. State Personnel Bd 
0986'! I 84 Caj.Aon.3d 651. 660 (229 Cal.Rotr. 5021 
disapproved on another· ground in Coleman v. 
Department of Personnel Administration n 991)· 52 
Cal.3ii 1102. 1123. fu. 8 [278 Cal.Rptr. 346, 805 P.2d 
3001 [holding· that a collective blll"gaining agreement 
could not waive an employee's right to due process]), 
and the. benefits at issue should be treated aa 
constitutional rights' of indiViduai employees.' Here, 

· no outside statutory source gives the einployees 
additional protection or entitlement to future benefits; 

. therefore, the benefitS are a proper subject· of 
'negotiation. · 

Although the case is not precisely on point, the 
rea8onlng of Olson y. Cory 0980) 27 Cal.3d 532 
[178 Cal.Rptr. 568, 636 P.2d 532] is in*11ctive. In 
.that case, the court held a statute limiting annual cost
of-living · increases · in judicial salaries was 
unconstitutional as to any judge whose tertn began . 
before the statute was enacted, but the statute could 
be applied to judges upon the c~encement of new 
terms. The court explained, "A judge who completes 

' ' ' 
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one term during which he was entitled to ·unlimited 
cost-of-living increases Bild elects to enter a new term 

.. : has impliedly agreed to be bound by *1226 salary 
· · .. benefits then offered by the state for a different 

· term." (Jd at p. 540.) By parity of i:easoning, upon 
the expiration of Bil MOU, Bil employee who elects to 
·continue employment with a public entity has 
impliedly agreed to be bound by the salary and 
benefit package provided in the new MOU. We note 
that the previous MOU eiplicitly stated that the terms . 
and conditions of employment stated therein were to · 
remain in force and effect during the term of that 
MOU. 

We ~onclude the~ personal leave and longevity pay 
benefits are simply . terms and conditions of. 
employment subject to negotiation in the collective · 

· blirgaining process. 

· III. The Matter of Retiree Medical and Dental 
-·:- Benefits/a Not Ripe for Review 

@' The petition for writ of mandate challenged 
provisions of the MOU's that stated, "During the 
period of July l, 1995 through March 31, 1996, both 
the City . and the. PBA agree to meet and confer 
regarding· the additional incremental costs of future 
benefits (i.e. beyond the amount currently budgeted 
for the ·expense during the 1995/96 fiscal year), 
including· but not limited to: scope of coverage, 
funding ·sources; and the elimination of the City's 

. participation in the PERS Health Care Plans. The 
City further agrees that it will not impo~e the 
elimination of retiree health benefits or modification 
of the current program, ·.eontingent upon the· · 
employee's agreement to fund the cost of the program . 
in excess of the amount currently being funded by the · 
City", from their compensation. The amount needed to 
fund th is benefit shall be determined pursuant to an 
actuarial study." The trial court noted that neither the 
City nor the collective bargaining units had made any 
decision to affect retirement medical benefits. The 
court stated, "The court is aware that, as of the 

. hearing. in this case, the issue ·was unresolved .... 
Nonetheless, the Court feels it is appropriate to grant 
the petition compelling City to refrain from reducing 
or eliminating the· retirement medical and dental 
benefits unless comparable offsetting benefits are 
provided in their stead." 

A court may not issue rulings on matters that are not 
ripe for review. (pacific Legal Foundation v, 
California Coastal Com. 0982) 33 Cal.3d 158, 171 
(188 Cal.Rptr. 104. 655 P.2d 3061.) In this.case,_ the 

City and the collective bargaining units simply 
agreed to meet and confer regarding retiree benefits; 
however, they did not agree to eliminate or modify 
those benefits. In grantirig the petition compelling the 
City to refrain from reducing or eliminating 
retirement medical and dental benefits unless 
offsetting -*1227 benefits were provided, the trial 
court issued an adviaory opinion. (Carsten v. 
Psycholozy Examining Com. 0980) 27 Cal.3d 793. 
121 [166 Cal.Rotr. 844. 614 P.2d 276).) . 

· · Disposition 

The judgment is reversed. Defendants shall recover 
costs on appeal. 

ruchli, Acting P. J., and Gaut, J., concurred. *1228 
Cal.App.2.Dist. 
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· ..•.. Date of Hearing: August 9, 2000 

ASSEMBLY COMMITTEE ON APPROPRIAT~ONS 
Carole Migden, Chairwoman 

SB 739 (Solis) - As Amended: June 6, 2000 

Policy Committee: 
P.E.R,&S.S.Vote:4-1 

Urgency:. No State Mandated Local 
Program:NoReimbursable: 

SUMMARY 

This bill revises the Mey~rs-Milias-Br'own Act; the bargaining 
and employee relations law governing ·cities, counties and 
special districts in California .. The·significant provisions of 
the bill are as follows:. 

1) Extension .of PERB Jurisdiction· -to MMB Act 

·The bill transfers jurisdiction for .the resolution of unfair 
labor practice charges and representat'ion disputes under the 
MMB Act to the Public Employment Relations Board (PERB) . 
Presently, the MMB Act provides for the resolution of 
labor-management disputes through procedures adopted by lo.cal 
collective bargaining. Parties not satisfied.with local 
dispute resolution may seek judicial relief. ·. 

Examples of employer conduct that would be considered "unfair 
labor practices" subject to PERB jurisdiction under this bill. 
include refusing to negotiate in good faith; disciplining or,' 
threatening employees for participating in union activities; 
and iinilaterally changing the terms .and conditions of 
emJ?loyment .without bargaining. Examples o·f employee 
organization conduct that would be· cons.ide;-ed unfair labor 
practices.subject to PERB jurisdiction include threatening 
employees who refuse to join a union and failing to represent 
bargaining unit members fairly in negotiations with their ' 
employer. · · 

2) Agency Shop 

a)The bill authorizes an agency shop agreement to take effect 
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without a negotiated agreement between a public agency and 
a recognized employee organization, in contrast to current· 
law, subject to the following conditions: 

. . 
i) A petition r.ec;rUesting an agency shop agreement is signed . 

by 30% of the employees in the bargaining unit. 

ii) The agency shop agreement is approved by a· majority 
of employees who cast ballots ·in an election held to 
determine the level of support for an agency fee 

·arrangement. 

b) Additionally, the bill applies thes·e procedures to tlie -
rescission of agency shop agreements, and repeals existing 
limitations on 'the duration of "agency shop" fee - · 
agreements, authorizing agency fee deductions indefinitely 

. beyond the expiration of collective bargaining agreements 

FISCAL EFFECT 

The bill would result in General Fund costs· of approximately 
$1.4 miliion:annually to the PERB to resolve local agency labor 
disputes under the MMB Act. 

COMMENTS 

0 

1).Background. The PERB was established to resolve unfair · 
practice charges and representation disputes under the 
Educational Employee Relations Act ~governing ~-i4 school 

·employees) the Higher Education Employee Relation Act (UC, cs·u 
and Hastings College of Law employees) and the Ralph Dills Act 
(state employees). - The MMB Act, - enacted in 1965, predates· the 
statutes governing labor relations for state and educational 
employees, and has only been substantively amended onc·e, to 
allow negotiated agency shop agreements. This bill extends 
PERB jurisdiction to local government employees under the MMB· 
Act. 

2)Purpoee . Proponents argue that the MMB Act has rio effective 
enforcement procedures except for court action, which is 
time-consuming and ·expensive. One of the ba.sic: principles of -
an effective collective bargaining law should be to provide 
for enforcement by-an administrative agency with-expertise in 
labor relations. The appropriate role for the courts is to 
serve as'an appellate,.body. Additionaliy, proponents argue 

SB739 
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that the agency shop election provisions of the bill are 
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necessary because under current law, employers may simply 
refuse to negotiate agency ·shop agreem_ents, thereby ,requiring 
unions to represent nonmembers. 

..·/ .. .,, .... 
3) Opposition City and county representatives b~~A~y;~, .JP..~~·:J~r,. ,, 

agency shop provisions of the bill 111ould confer a:-,s~SI.li.:l:icant. ,;;',<· 
benefit upon employee organizations that should -~e~;;!iJ:i!?j~~t tc;>.;,/,,: 
collective bargaining. ·Additionally, these repreli!~:ii~i;~;i.yes ::.:•.:;:.;_, 
believe that locally-determined dispute resolut:ie>;ii.:..:Eii:;9~~duree.,;:_:T'. · 
are adequate and more appropriate than the. transfe;>o.:i:· these···· ·· 
responsibilities to the PERB. _,,,,, .. ·' 

4)Governor•s Veto. The 20,00-01 State Budget approved by the 
Legislature.included a General. Fund appropriation of $1.4 · 
million to cover the first-year costs to the PERB of resolving 
local agency labo·r disputes under the MMB Act; The governor 
vetoed this appropriation, stating that he did not agree with 
the policy, rationale of the bill.. -. · 

Analysis.Prepared by Stephen Shea / APPR. I (916) 319-2081 
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EXHIBITF 

.· R_ ___ , ---

NOV D 9 2008 
COMMENTSONDRAFrSTAFFANALYSIS 

Local Government Employment Relati6f#'.{i•t · 
Ol-TC-30 ·. '>'.; .. ::·:. 

· ·· •. COMMISSION ON 
STATE MANDATE$. 

.:: . . ' .... 

By City of Sacramento · ·· 

Ai though the City of Sacramento agrees in large part With the analysis of the 
Comrilission's Staff, we believe there are issues which have been overlooked . 

. Agency Shop Petitions 

Prior to the test claim legislation, a request by a union to have an agency shop in 
any given representation unit was subject to bargaining pursuant to the Meyers•Milias
Brown Act1

• This would only occur as part of the regular Memorandum of 
Understanding (MOU) negotiations. 

Government Code, Section 3504 specifies the scope of negotiation as follows: 

The scope of representation shall include all matters · 
relating to employment conditions and employer-employee 
·relations, including, but not limited ~. wages; hours, and 
other terms and conditions of employment, except, 
however, that the scope of representation shall not include 
consideration of the merits, necessity, or organization of 
any service or activity provided by law or executive order. 

As a result, it would be during the period of time of negotiations that a union 
could raise the issue of agency shop. However, with the test claim legislation, the 
process for arriving at an agency shop was substantially changed. Further, another 
change to statute altered agency shop matters. If an employer and employee organi:zation 

.. reached impasse after expiration of the agreement and did not agree to continue provision 
of the agreement until a successor agreement was reached, .working without a contract 
meant just that An employer could refuse to honor the agency shop provision previously 
agreed to, thereby cutting off dues. 

Previously, an agency shop could only be had by agreement through negotiations 
with the union and employer. However, with the test claim legislation, an alternative 
process was instituted. At any time, whether or not there is a contract in existence, the 
process set forth in Gov~rnment Code, section 3502.S(b) may be instituted by the union. 
As a result, the process for agency shop by petition may be commenced unilaterally by 
the union at any time during the term of an MOU, or in the absence of an MOU. The 
only precondition is that the union negotiate with the employer for a period of up to30 

·days. 

1 Hereinafter "MMBA ". 
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. The statement of Commission staff on page 142 does not make sense in light of 
. statute. To fail to participate in good faith negotiations during the 30 day period is an · 

unfair labor practice. Thus, to not negbtie:t~Jtrgobd"faith is unlawful, and is certainly not 
discretionary. . .. ·· ::·.',··.· _,... · 

The State has stated what constitutes an unfair labor practice charge and who may 
file same, as follows: · · ·· · · · ........ 

The State has defined, in its regulations, what constitutes an unfair labor practice 
for both the employer and the union. See Sections 32603 and.32604 of the regulations. 
Under subdivision ( c j, it is an unfair labor practice· for an employer to "Refuse or fail to 

· meet and confer in good faith with an exclusive representative as required by 
Government Code section 3505 or any local rule adopted pursuant to Government Code, 
section 3507." Thus, if the employer does not meet and confer in good faith during the . 
30 day period, such constitutes an unfair labor practice. 

Thus for the Commission to state that the employer is under no duty to negotiate 
during that period of time is contrary to law. Thus, negotiations must be entered into 
during the 30 day period of time by both the union and the employer: to fail to do so is 
an unfair labor practice. 

Furthermore, there are additional activities in processing agency shop petitions 
· which must be engaged in by the employer. oDly the employer possesses the records 

necessary for compiling the needed information concerning unit employees, in order to 
ascertain wh6ther the 30% requirement has been met, and to makeup the required lists of 
qualified voters. These election related expenses are recognized as reimbursable under 
the Educatiorial Employment Relations Act. This has not been recognized by the 
Commission Staff. Employer's Ability To File Unfair Labor Practice Charges With 
~ . 

Coming under the jurisdiction of the PERB, the employer now has to file an 
unfair labor practice charge if the union is engaging in conduc~ which constitutes a 
violation of the Meyers-Milias-Brown Act. The position of the Commission's staff is 
that such an action is voluntary, and does not need to be taken. 

However, the type of actions which can be undertaken by the union, which 
constitute an unhir labor practices and are illegal under the :fill..IBA, include such 
concerted activities as refusals to perform all required job duties, slow dov.ins, sick outs, 
rolling strikes and work stoppages. Any activity undertaken by a union in contravention 
of the MMBA is an unfair labor practice and illegal. · 

· It is the position of the Commission staff that such undertaking on behalf of an 
employer is voluntary, as an unfair labor practice Charge does not have to be filed, thus 

1 "Based on the plain language of the test claim statute and regulations regarding subdivision (b) agency 
shop arrangements, staff finds that public agency employers are not required to engage in separate agency 
shop negotiations for up to 30 days." [Emphasis in original.] 
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e. overlooking the unlawful actions of the union. The Commis_~iR~t~ .. ~S}J-ishes San 
Diego Unified School Dist. v, Commission on State Mandates(2.P,04)J,q .. Caj:. ~q 466, on 
the basis that the circumstances in labor relations do not rise fu::~.'ciic'~ces of San 
Diego where the safety of students and school property is at ~~'.I:~:~!~-- ·,~'·:·•:·'. 

. . ..... _ ...... -,........ . .. . 

However, public employees form the very basis upon,~!ii,¢r~ri\gen~Y,~pr_ovides 
"'"•'"'• _.,_t>'•• I "• •• ,_'.; , 

its public services to the people. Illegal concerted activities threaten public health, safety 
and welfare, if for example, emergencies are not promptly responded to; if garbage piles 
up and is not collected; if sewage is not properly treated and disposed of; if public 
assistance is not administered and paid as required; and if payroll, accounts payable and 
accounts receivable are not processed. Furthermore, it is disruptivfii: to agencies if a union 
were to intimidate or coerce an employee because of the exercise of his or her rights · 
guaranteed by Government Code, section 3502 or any local rule.3 

Public health and safety can be seriously undermined if a union engages in unfair 
labor practices which go unchecked. Just as any violation of the MMBA by an employer 

.. constitutes an unfair labor practice charge, so too does any violation of the_ MMBA by an 
employee organization. This is not the type of conduct which should be countenanced by · 
a...finding of''voluntariness"·on the part of the Commission. 

Conclusion 

We resi>ectfully request that the Commission staff consider the fact that agency 
shop arrangements are no longer just the product of MOU negotiations, but under the · 
terms of the test claim legislation, can be raised at any time during the term of an MOU. 
This new mandate vests unions with that right, and requires good faith negotiations in a · 
manner and at a time that had never existed prior to the te!J1; claim legislation · 

However, one of the most important is$Ues is the fact that the agency should be 
entitled to reimbursement for filing unfair labor practice charges. As demonstrated 
above, the type of conduct which a union can engage in which constitutes an unfair labor 

· practice charge is serious, and can result in sub$Dtial harm to the public health and 
safety. It is specious to assert that for a local governmental agency to file an unfair labo~ 
practice charge is ''voluntary'', when the wrong sought to be redressed can harm not only 
the agency, but the public health and safety. This type of activity should not be condoned 
by claiming that the activities by the employer in enforcing the law are not reimbursable. 

Lastly, the number ofunfaix practice charges previously filed were likely much less. In 
the last two years alone, the number of filings under MMBA for years 2004-2005 and 
2005-2006 were 293 and 254 rei>Pectively. Previously, charges were filed with the court, 
after exhausting whatever internal process existed. The process has been opened up to 
almost everyone~ Since filing does not require an attorney, employees can file on their 
own, even against their employee organization, there is no cost to file, and filing can now 
be accomplished online. In short, i~ is much easier to file now than ever before~ · 

3 See Regs., section 32604 as to what constitutes an UDfair labor practice charge by an employee 
organimtion (union). 
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I declare under penal~· erjury the 'foregoing is true and correct and that this 
declaration is executed this y of November, at Sacramento, California 

. . . . . ' . 

, 
ee Contreras, Director of Labor Relations 

City of Saeramento 
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November 9, 2006 '~' 

Ms. Paula Higashi 
Executive Director 

··-·.;·•,-· ··.;_.,•.c:;. 

Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

'. ··l 

RECEIVED 
NOV f 3 2005 

COMMISSION ON 
§TAT!; MAN()ATES 

As requested in your letter of October 19, 2006, the Department of Finance has reviewed ~he 
draftstaffanalysls of-test claim No. CSM-01-TC-30 "Local Government Employment Relations• 
submitted by the County of Sacramento and the City of Sacramento (claimants). The claimants 
allege that specified costs were incurred under Chapter 901, Statutes of 2000. 

The Draft Staff Analysis finds the following activities to be reimbursable: 

1. Deduct from employees' wages the payment of dues or service fees required pursuant 
to an agency shop arrangement and transmit the fees to the employee organization. 

Finance concurs with the Commission staff that this activity is reimbursable. 

2. Receive from the employee any proof of In lieu fee.payments made to charitable 
organizations required pursuant to an agency shop arrangement (Government Code 
section 3502.5, subdivision (c)). 

The test claim statute requires an employee to submit proof to the local agency on a 
monthly basis that in lieu fee payments have been made In accordance with agency shop 
agreements established pursuant to Government Code section 3502.5, subdivision (b). The 
test claim statute does not require the local agency to take any action once this information 
is received. The local agency is not required to transmit the fee payments to charitable 
organizations as claimed by the claimant. Because the test claim staMe does not 
speclfically require the local agency to take any action related to in lieu fee payments, 
Finance disagrees with the Commission statrs finding that receiving proof of payment is a 
reimbursable activity. · 

3. Follow Public Employment Relations Board (PERB) procedures in responding to 
charges and appeals filed with PERB by an entity other than the local public agency 
employer. 

These activities are discretionary and do not create.reimbursable state mandated costs 
· because local agencies have several alternatives available to them in handling employment 
relations cases. Local agencies can argue a case in front of PERB, externally develop a 

· settlement, or resolve the issue internally. Furthermore, engaging In the PERB process 
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' should generate savings to local agencies compared to a much lengthier and more 
, ; - ·:expensive. litigation process through the court system. · 

_" ~s:'raquire°d'oy the Commission's regulations, we are Including a aP_roof of Servlceft Indicating 
;,;· 'thaHhe parties included on the malling list which accompanied your October 19, 2006 letter. 

have been provided with copies of this letter via either United States Mall or, In the case of other. 
state agencies, lnteragency Mall Service. . . 

If you have any questions regarding this letter, please contact Carla Castafieda, Principal 
Program Budget Analyst at (916) 445-3274. 

Sincerely, 

.:=<=-~ 
\ Thomas E~ Dlthrld 

Program Budget Manager 

-Attachments· 

• 
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Attachment A 

DECLARATION OF 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-30 

1. I am currently employed by the State of Catlfomla, Department of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the sections relevant to_ this claim are accurately quoted In the test claim 
. submitted by claimants and, therefore, we do not restate them in this declaration. · 

I certify under penalty·of perjury that the facts set forth ln the foregoing are true and correct of · 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

'(/ho9/&Q, ~~.p ....... 
Carla Castaneda ' at Sacramento, CA 
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PROOF OF SERVICE : :.;~-.~ ..... :::: ~ 
,._, .. -· -~ .. -. " . 
::; · .. i .. :;-·1 "-~ ;, . 

Test Claim Name: Local Government Employment Relations 
Test Claim Number: CSM-01-TC-30 .. :~: .::·;: • 1-•. ::-;.~r~:~.::~ ~:i·:·. 

.·.Z1 · .. ~·n-~~;;:(e~·1.--

•' ,<• 

I, Antonio Lockett, the undersigned, declare as follows: . " ",' ·· · .. ,, _ 
I am employed in the County of Sacramento, State of California, I am 18 years of age·or older . · ., ,. 
and not a party to the within entitled cause; my business address is 915 L Street, 12th Floor, 
Sacramento, CA 95814. · 

· On November 9, 2006, l served the attached recommendation of the Department of Finance in 
said cause, by facsimile to the Commission on State Mandates and by placing a true copy 
thereof: (1) tQ claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the United States Mall at Sacramento, California; and (2) to state 
agencies in the normal pickup location at 915 L Street, Floor, for lnteragency Mall Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, ExecutiveDirector 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

B-29 · 
Legisla~ive Analyst's Office 
Attention Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

County of Los Angeles 
Department of Auditor-Controller 

· Kenneth Hahn Hall of Administration 
Attention: Leonard Kaye 
500 West Temple Street, Suite 525 
Los Angeles, CA 90012 

Wellhouse and Associates 
Attention: David Wellhouse 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

Mr. Steve Keil 
California State Association of Counties 
110 KStreet, Suite 101 
Sacramento, CA 95814-3941 

B-8 
State Controller's Office 
Division of Accounting & Reporting 
Attention: Ginny Brummels 
3301 C Street, Room 500 
Sacramento, CA 95816 

Mr. Allan Burdick 
MAXI MUS 
4320 Auburn Boulevard; Suite 2000 
Sacramento, CA 95841 

County of San Bernardino 
office of Auditor I Controller-Recorder 
Attention: Bonnie Ter Keurst 
222 West Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415 - 0018 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 36111 Street 
Sacramento, CA 95816 

B-08 
Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 
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County Executive 
County of Sacramneto 
711 G Street 
Sacramento, CA 95814 

Ray Kerridge 
City of Sacramento 
915 "I" Street, 5t11 Floor 
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
Public Resource Management Group 
1380 Lead Hill Blvd, Suite #106 
Roseville, CA 95661 . · 

D-12 
Mr. Robert Thompson 
Public·Emplo}tment Relations Board 
General Counsel 
1031 .. ;1slh Street 
Sacramento, CA 95814-4174 

Mr. Glen Everroad 
City of Newport Beach 
3300 Newport Blvd. 
PO Box 1768 
Newport Beach, CA 92659-1768 

.. 

C 50 
. ·:-·.-· - ·:' ;.,:.:~:;::-:· ·. 

Director · · • ·.;tk') ~;:':':'<) '.•····· .· . . · 
Department of'liidustrial Relations 
770 L Street: ;:,'/T:~,:\• '· · · ·- ' 
Sacramento; CA 95814 

D-12 . ·»:·:·,=·::.. · .... · 

Executive Director 
. Public Employment Relations Board 
· 1031 18th Street 

Sacramento, CA 95814-4174 

Ms. Annette Chinn 
Cost Recovery Systems, Inc 
705-2 East Bidwell Street, #294 
Folsom, CA 95630 

A-15 
Ms. Carla Casteneda 
Department of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 

Ms. Beth Hunter 
· Cenfration, Inc. 
8570 Utica Avenue, Suite 100 
Rancho C1,1camonga, CA 91730 

A-15 
Ms. Susan Geanacou 
Department of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 · 
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I declare under penalty of perjury under the laws_ of the 
true and correct, and that this declaration was.executed . . .- . . . ' ' . . 

;; :~~··~l:.o~·:-c. 
.: ~ .-!· 

-. 

.. 
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ICC: DITHRIDGE,.LYNN, CASTANEDA, TIFFANY, GEANACOU, FEREBEE, FILE 

l:\MANDATES\Lo~i'iG~9·t-_Employrn~nt Relations\Test Claim Comments.doc -
. "~ ,, •r •..• " •. . , •· ' 

·- ·· ... ..... : 
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Westhw.· EXHIBITH 

67.Cal.App.4th 1215 
67 Cal.App.4th 1215;·:19'.Cal.RPtr.2d 634, 98 Daily Journal D.A.R. 11,843, 160 L.R.R.M. (BNA)- - .. 
(Cite as: 67 CalApp;4tb l-215) G': · · ·· :'' 

·· .. 
... • '! :( -:: /,:y~:~: .. ~ .. 

c . . :'._;;:i·.:S ·::~-;?~~ .. ·.· ,,_ .... ·: .'. ·-'.~ ·. 

Briefs and Other Related· Documents·: 
SAN BERNARDINO PUBLIC EMPLOYEES 

ASSOCIArioi( Pi~tiff and Respondent, 
v. 

CITY OF FONTANA et al., Defendants and 
Appellants. 

No. E021207. 

Court of Appeal, Fourth District, Division 2, 
California. 

Nov. 16, 1998. 

SUMMARY 

A public employees labor organi7.ation petitioned for' 
. a writ of mandate against a city !llld the city manager 
to set aside variiius provisions in the paities' 
memoranda of understanding (MOU's) relating to 
longevity pay, personal leave· accrual, and retiree 
medical insurance for certain city employees. The 
trial court granted the petition; finding that· personal 
leave and longevity pay. benefits were fundamental 
vested rights that could not be bargained away 
through the coll!'ctive bargailiing process. (Superior 
Court of San Bernardino County, No. SCV36883, 
Bob N. Krug, Judge.) · 

The Court of Appeal reversed; The court held that the 
trial court erred in concluding that employees 
represented by plaintiff possessed vested, contractual 
rights to ·personal leave accrual, longevity pay, and 
retirement health benefits, and that such benefits 
could not be altered through collective bargaining. 
The benefits were provided for in prior collective 
bargaining agreements reached between the city and 
its .bargaining groups. Those agreements, as 
implemented through previoiis MOU's, were of :fiied 
duration. Once the MOU's expired, the employees 
had no legitimate expectation that the benefits would 
continue unless they were renegotiated. as· part of a 
new bargaining agreement. Public employees have no 
vested right in any particular measure of 
compensation or benefits, and these may be modified 
or reduced by the proper atatutory authority. Treating 
the benefits as vested would have subverted the 
policies underlying 'tile Meyers-Milias-Brown Act 

· (Goy. Code. § 3500 et seq.), which was designed for 
the purpose of resolving labor disputes. The act does 
not permit employees to accept the benefits of ·a ·• 

collective bargaining agreement and . reject less 
favorable provisions. (Opinion by Ward, J., with 
Richli, Acting P. J ., and Gaut, I., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(!) Appellate. Review §. 144-Scope-QuestiOns of 
Law. · 
Questions of law are subject to de novo review on 
appeal. 

(]!. ~ .Public Officers and Employees § 25-
Compensation--Fixing and Altering Amount
Personal Leave and Longevity Pay Benefits-As 
Subject to Collective Bargaining Proi;:ess. . · 
In writ proceedings brought by a public employees 
labor organization against a city to challenge various 

,terms and conditions of employment under 
memoranda of understanding (MOU's) negotiated 
with the city, the trial court erred in concluding that 
employees represented by plaintiff possessed vested, 
contractual rights to personai leave accrual, longevity 
pay, and retirement health benefits, and that such 
benefits could not be altered through collective 
bargaining. The benefits were provided. for in 
collective bargaining agreements reached between 
the city and its bargaining groups. Those agreements, 
as implemented through previous MOU's, were of 
fixed duration. Once the MOU's expired, the 

· employees had no legitimate expectation that the 
benefits would continue .unless they were 
renegotiated as part of a new bargaining agreement 
Public employees have no vested right in any 
particull!l' measure of compensation or benefits, and 
these may be modified or reduced by the· proper 
statutory authority. Treating the benefits as vested 
would have subverted 'the policies underlying the 
Meyers-Milias-Brown Act (Gov. Code. § 3500 et 
seq'.), which was designed for the purpose . of 
resolving labor dispiltes. The act does not permit 
employees to accept the benefits.· of a collective 
bargaining agreement and reject Jes~ favorable 
provisions. Moreover, no. outside statut<icy source 
gives the employees additional protection or 
entitlement to future benefits; therefore, the longevity 
based benefits were a proper subject of negotiation. 

IC 2006 Thomson/West No Claim to Orig. U.S. Govt. Works. 
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67 Ci~~.,\pp,4th 1215 Page2 
67 Cal.App.4th 1215, 79 Cal.Rptr.2d 634, 98 Daily Journal D.A.R. 11,843, 160 L.R.R.M. (BNA)2179 
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[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) 
Agency and Employment, § 455 et seq.) 

· Q) Labor· § 37-Collective Bargaining-Public 
Emp_loyers :and Employees:- Meyers-Milias~Brown 
Act-Memoranda of Understanding. 
The Meyers-Milias-Brown-Act (Gov. Code. § 3500 
et seq.) requires public agencies to negotiate · 
exclusively with the collective bargaining units. Once 
a memoranda of understanding (MOU) has been 
negotiated, it is reviewed and approved by the 
governing body of the public entity and . the 
membership of the bargaining unit (*1217Goy. Code. 
§ 3505). When an MOU has expired, however, the 
parties may negotiate changes to its provisionil (Gov. 
Code.§ 3505.U. An MOU is binding on both parties 
for its duration. 

Ci) Constitutional Law § 72--Right to Contract
Constitutional Ban on Impairment of Contracts·· As 
Limiting Power of J>ublic Entities to Modify 
Contracts. 
As a general rule, the terms and conditions of public 
employment. are controlled by statute or ordinance 
rather than by contract. However, public employment 
gives rise to certain obligations that are protected by 
the contract clause of the Constitution, including the 
right to the payment of salary that has been earned. 
Such obligations include pension rights. Under the 
California Constitution,. a "law impairing the 
obligation of contracts may not be passed" {Cal. 
Const., art 1, § 9). Similarly, under the Federal 
Constitution, no state shall pass any law impairing 
the obligation of contracts CU.S. Const .. art. I. § 10. · 
£l.....ll. The contract clauseS of the state and federal 
Constitutions limit the power cif public entities to 
modify their own contracts with other parties. 

(2) Constitutional Law § · 72--Righf to Contract-
Impairment of Contracts. · 
For purposes of the constitutional ban on the 
impairment of contracts, a statute will be treated as a 
contract with binding obligations when the statutory 
language and circumstances accompanying its 
passage clearly evince a legislative iii.tent to create 
private rights of a contractual nature enforeeable 
against the state. There ean be no impairment of a 
contract . by a change thereof effected with the 
consent of one of the contracting parties. · 

(§) Actions and Special Proceedings § 6--Existence 
of Right of Action-· Ripeness and Advisory 
Opinions. · · . · · 
In writ proceedingS brought by a public employees 
labor organization against a city kl· challenge various. 
terms and · conditiol)S of employment under 

memoranda of understanding (MOU's) negotiated 
with the city, the trial court erred in compelling the 
city io refrain from reducing or eliminating the 
retirement medical and dental benefits unless 
comparable ·offsetting benefits are provided in their 
stead, since the matter of retiree medical and dental 
bcinefits.'was not y'et ripe for re.view. The city and the 
oollective bargaining units simply agreed to meet and 
confer regarding retiree benefits; however, they did 
not agree to elimiruite or mocjify those benefits. In 
granting the petition compelling the city to refrain 
from reducing or eliminating retirement medical and 
dental benefits unless offsetting benefits were 
provided, the trial court issued an advi.sory opinion. 
*1218 

COUNSEL. 
Best, Best & Krieger; Jack B. Clarke, Jr., Bradley E. 
Neufeld and Kevin T. Collins for Defendants and 
Appellants. · . 
Liebert, Cassidy &. Frierson, Arthur A. Hartinger. and 
Alison C. Neufeld as Amici Curiae on ·behalf of 
Defendants and Appellants. 
OlinS, FoerSter & Hayes, Barbara J. · Ginsberg and 
Dennis Hayes for Plabitiff and Respondent. · 
WARD,J. 
The City of Fontana (City) appeals from the grant of 
tlie petition for ·writ of mandate brought by San 
Bernardino Public Employeeii Association (SBPEA). 
SBPEA's petition, brought under Code of Civil 
Procedure section 1085. challenged various terms and 
conditions of employment under memoranda of 
understariding (MOU) negotiated with the City. The 
·City, supported. by amici curiae, PNJ contends . the 
trial court erred in concluding that the employee8 
represented by the . SBPEA possessed vested, 
contractual rights to personal .leave accrual, longevity 
pay, and retirement health benefits, and such benefits 
could not be altered through collective bargaining. 
We agree, and we therefore reverse the ju<igment 

FN 1 The req~est of 68 individual towns and 
cities in the State of California to appear in 
this action as amici curiae is granted. 

Facts and Procedural Backgroµrid 

The SBPEA is a labor organization that represents .. 
certain employees of the City ·for purposes of 
bargaining under the Meyers-Milias-Brown Act (the 
Act) (Gov. Code, § 3500 et seq.) In 1995, the City 
and three bargaining units, the City Hall Unit, the 
City Yard Unit, and the Police Benefit Association, 

C 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 
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all acting through and represented by SBPEA, 
entered into new MOU's.- - · 

Before 1993, the MOU's for the three bargaining 
units all provided for longevity pay, leave accrual 
increases based oil longevity, and paid retiree 
medical and dental· insurance benefits (sometimes 
referred to hereafter as the longevity-based benefits). 
Those benefits had been agreed upon by the three 
bargaining units through the collective bargaining 
process. * 1219 

During negotlations for .the 1995-1997 MOU's, PN2 

the City proposed to reduce accrual of personal leave, 
longevity pay, and retiree insurance benefits. The 

- City warned that if the membership rejected the 
proposal to reduce those benefits, . the City would 
implement a 7 percent reduction. in the City's 
contribution to PERS (Public Employees' Retirement 
System (Gov. Code. § 20000 et seq.)) retirement -
The SBPEA took the position that .the longevity
based:;:;.benetits were vested and could not be 
bargained away. However, tlie members of the three 
bargaining units ratified the MOU's that reduced the _ 
longevity-based benefits. The new MOtJ's reduced 
the personal leave accrual rate for emploYees having 
10 or more years of service and changed longevity 
pay from a percentage of salary payable annually to a 
. fixed amount payable only in the year of service the 
employee became eligible. Retirement insunm:ce 
benefits.were to be renegotiated. 

FN2 . The negotiations extended over 3112 
rrionths and consumed 100 hours, with SO io 
I 00 proposals and counterproposals being 
submitted. 

On October 31, 1995, the SBPEA filed a petition for 
writ of mandate against the City and the city manager . 
seeking to set aside provisipns in the MOU's relating 
to longevity pay, 'personal leave accrual, and retiree 
medical insurance. After conducting a hearing, the 
trial court granted the petition. The trial court found 
·that personal leave and longevity pay benefits were 
fundamental vested rights that could not be bargained 
away through .the collective bargaining process. · 

The 1990-1993 MOU's stated. "The terms and 
conditions of this Agreement shall be applicable to 
Iii! employees set forth· in Appendix A commencing 
July l, 1990 and ending Iune 30, 1993 ." The 1990-
1993 MOU's further stated.° ''Unless otherwise 
specifically - changed or modified by this 
Memorandum of Understanding, all prevailing 

benefits existing from previous agreements between· ~ ;: : : ;·; .,-, ; " .:·: :;· ; , :,,.: ·.·· 
the parties and apProved by the City Council shall be · - · 
maintained at currentlevels.'.. · · 

· Discussion · · -· .. -

I. Standard of Rev~ew 

- (!) This case involves a question of law subject to de 
nova review on appeal. (See., e.g., EWms v. 
Unemployment Ins, Appeals Bd (] 985) 39 Cal.3d 
398."407 [216 Cal.Rntr, 782. 703 P.2d 122),) 

. II. Personal Leave and Longevit)J Pay Benefits Are 
Conditions of Empluyment Subject to the Collective 

Bargaining Process 

~ The City contends . the trial court erred in 
concluQiiig that personal leave and longevity pay 
benefits were fundamental. rights that could not be 
*1220 bargained away through the collective. 
bargaining proeess. We first review the role of 
collective bargaining in public employment 

A. ·The Meyers-Mllia.r-Brown Act 

The Act (Gov. Code, § 3500 . et seq.) controls 
collective bargaining between public employers and 
their employees. The piirpose of the Act is to 
"promote full communication between -public. 
employers and their employees by providing a 
reasonable method of resolving disputes regarding 
wages, hours, and other tel'ID.J and conditions of 
employment between public: employers and public 
employee organiz.ations." CGov, Code. § 3500.) To 
implement - that puriiose, employee collective 
bargainipg units have the authority to raPresent their 
employees in "all matters relating to employment 
conditions. . and . employer-employee relations, 
including, but not limited to, wages, hours, and other 
terms and conditions of employment, ... " (Goy. Code. 
§ · 3504; Re/yea v. Ventura Couiitv Fire Protection 
Dist. Cl992) 2 Cal.App.4th 875, 880 [3 Cal.Rotr .2d 
614).) 

ill The Act requires public agencies to negotiate 
exclusively with the collective bargaining units. Once 
an MOU has been negotillted.· it is reviewed and 
approved by the governing body of the. public entity 
and the. membership of the bargaining unit CGov, 
Cod;i. § 3505.) When an MOU has expired, 
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however, the parties may negotiate changes to its 
provisions. <Gov. Code. § 3 505 .1.) 

An MOU is binding on both parties for its dl.iration. 
In Gfer!dq/e City Emplqvees' Assn.. Inc. v. City of 
Glendale Cl975) 15 Cal.3d 328 (124 Cal.Rotr. 513. 
540 P.2d 6091 (hereafter City of Glendale), the court 
explained the operation of the Act: "Section 3505.1 
... provides that if agreement is reached it should be 
reduced to writing and presented to the governing 
body of the agency for detennination. This statutory 
structure necessarily implies that an agreement; once 
approved by the agency, wlll lie binding . . The very 

· alternative prescribed by the statute.that the · 
memorandum 'shall not l:Je binding' except · upon 
presentation 'to the governing body or its statutory 
representative for determtnation,'-manifests that 
favorable 'determination' engenders a binding 
agreement" (Id at p. 336, original italics.) 

In Relyea ·v. Ventura County Fire Protection Dist.,. 
supra, 2 Cal.APP.4th 875. the court rejected. an 
argument that the Act permits individual employees· 
to negotiate . the terms of their employment with 
public employers. The court explained; "Appellant's 
inteipretation of the [Act] . would subvert the 
legislative scheme of providing for· a structured 
collective bargaining system by . requiring. an 
employer to negotiate over working conditions with 
any *1221 number of ·employees. · This could 

. complicate employer-employee relations to the extent 
of undermining collective bargaining and its benefits, 
thereby defeating the Act's goals of ensuring Stability 
in labor management relations and the right of 
employees to join and be represented by an employee 

· organization. (§ 3500.) [,] Moreover, certain basic 
principles which govern a collective bargaining 
system contradict appellant's view that individual 

. bargaining rights do not impede collective rights. 
Normally the employer has the duty to negotiate only 
with the chosen employee representative. [Citation.) 
It is also a fundamental principle·that a member of an 
employee bargaining unit is bound by the terms of a. 
viilid collective bargaining agreement, though he is 
not formally a party to it and m!ly not even belong to 
the union which negotiated it [Citation.] Individual 
contracts, no matter what the circumstances which 
justify their executiOn, may not interfere with the 
terms of the collective agreement. [Citation.)" (Jd at 
p.8~J . . 

B. The Contractual Protection/or Pension Rights 
Does Not &tend to Vacation Leave and Longevity 

Pay Benefits Negotiated Under an MOU 

: :·~c .. , :,· ,, 
(!) As a general rule, ·the terms 8.nd conql_tions ·of 
public employment are controlled by ' Statute ilr 
ordinance rather than by contract. <California LeagUe 
of· City Employee Associations v. Palas:~.Verdes· 
Library Dist. 0978) 87 Cal.Aop.Jd 135. ')39;(150 
Ca!.Rw. 7391 (hereafter ·California · League),) 
However, " 'public employinent gives rise to certain 
obligations which are protected by the contract clause 
of the Constitution, including the right to. the payment 
of salary which has been earned.' .. (Ibid.' citing &la 
y, Citv ofLong Beacb (194TI 29 Cal.2d 848, 852-853 

· [179 P.2d 799).) Such obligations include pension · 
rights. 

In Kern, the court explained the nature of a public 
.employee's p_ension rights: "It is true that an 
employee does not earn the right to a full pension 

· until he has completed the prescribed . period of 
serviee, · but he has actually earned some pension 
rights as soon as he has performed substantial 
services for his employer. [Citations.) He is not fully · 
compensated ·upon · receiving his salary payments 
because, · in addition, he has then earned . certain 
pension benefits, fue payment of which is .to be made 
at a future diite. While payment of these benefits .is 
deferred, and is subject to the condition that the 
employee continue to serve for the period required ·by 
the statute, the mere fact that performance is in whole 
or in part depen!lent upon certain contingencies does 
not prevent a contract from arising, and the · 
employing governmental body may not deny or 
impair the contingent liability any more than it can 
refuse to. make the. salary payments which· are 
immediately due." (Kern v. ·City of Long Beach, 
supra, 29 Cal.2d at p. 855. see also Miller v; State of 
Calltornia 0977) 18 Cal.3d 808. 814 [135 Cal.Rptr. 
386. 557 P.2d 9701.l *1222 

Under the California Constitution, a "law impairing 
the obligation of contracts may not be passed." (!dL. 
Const,, art. I; § 9.l Similarly, under the federa! 
Constitution, ."No state shall .... pass any ... law 
impairing the ·obligation of contracts : ... " ill.§. 
Const.. art. 1; § 10. cl. 1.) The contract clauses·ofthe 
state and federal Constitutions limit the power· of 
public entities to modify their own contracts with 
other parties. (Board 'of Administration v. Wilson 
Cl 997) 52 Cal.APP.4th 1109, 1130 [61 Cal.Rotr.2d 
.mlJ. . 

in California League, supra, 87 CiiJ..App.3d 135. the 
· court held that certain employee benefits were · 

entitled to protection under the constitutional contract 
clauses. In that case, a library district unilaterally 
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eliminated certain fringe benefitS for long-term 
employees, including a fifth week of vacation after 
ten years of service, a longevity salary increase, and a 
four-month paid sabbatical after six years of service. 
The library district took its action after "meet and 
confer" sessions under Government Code section. 
3505 et seq. had failed to lead to an.MOU between 
the lib.rary district and the employee association. (ll 
Cal.APP.3d at p. 137.l . The court, relying 
substantially on Kern, held the fringe benefits had 
been important to the employees, had been an 
inducement for the employees to remain· in service 
with the district, and were a fonn of compensation 
that had been earned by remaining in employment 
Thus, the court concluded, the employees had 
fundamental vested rights to the benefits, not subject 
to· unilateral tennination by the employer. Moreover, 
a general salary increase did not · offset the · 
termination of the benefits, because the loss of 
benefits fell unequally on different classes of 
employees. (California League,- supra, at 0. 140: see 
also Thorning v. Hollistei School Dist. 0992) 11 
Cal.Ami.4th 1598 [!S Cal.Rptr.2d 911 [holding that 
retired .school board members had a vested right to 
postreth;ement continuation of paid health benefits 
because: those benefits were included in the school 
district's official declaration of policy pertaining to 
reinuneration and other benefits for board members, 
and suCh benefits were important to the board 
members as an inducement for their continued 
service.on ~e board and a factor in their.decision to 
retire].) · 

In reaching ·its determination that the employees had 
vested rights in the longevity-based benefits, the trial 
court relied primarily on California League. The 
court in California. League ruled that whenever 
benefits. or conditions of employment are important 
to the· employees, they acquire protection under the 
colitraet clause. The court's analysis leading to this 
conclusion is set forth in a single sentence: "While 
the three benefits in question may not b.e as important 
to an employee as a pension, in detennining whether 
they are fundamental the court· is to evaluate 'the 
effect ·of it in human terms and the importance of it to 
the individual in the life situation.' *1223 (Bixby v. 
Pierno. 4 Cal.3d 130. 144 [93 Cal.Rotr. 234. 481 
P.2d 242).)'~ (California League, supra, 87 
Cal.App.3d at pp. 139-)40.) 

The California League court's reliance on Bixby is 
misplaced. Bixby merely established a rule of judicial 
review applicable to adjudicatory orders or decisions 
of public agencies. (Bixby v. Pierno 0971) 4 Cal.3d . 
fil (93 Cal.Rptr 234, 481 P.2d 2421.l The case 

cann~,t}a~JY,-be rea~>as establishing a new measure · 
of suliStantive · rights to be protected under the . 
contract clause. 

. '., .-.•-: . 

(i) F ~r p\itp'cises of the constitutional ban on the 
imp~~ii~ ofcontraCtS; "[a] statute will be treated as 
a _con.##t-with bindhig obligations when the statutory 
language and circumstances accompanying its 
passage clearly ' ... evince a legislative 'intent to create 
private rights of a contractual nature enforceable 
against the State.•· " <Valdes 11, Cory 0983) 139 
Cal.APP.3d 773, 786 [189 Cal.Rptr. 2121.1 There can 
be no impairment of a contract by a change thereof · 
effected. with the consent of one of the contracting 
parties. (Mulcahy v. Baldwin (1932) 216 Cal. 517, 
525 [IS P.2d 738].l . . 

O Here, the longevity-based benefits were provided 
for in collective bargaining agreements reached 
between the ·City and its bargaining groups. .Those 
collective bargaining agreements, as implemented 
through previous MOU's, were of futed duration. 
Once the MOU's expired under their own tenns, the 
employees had no legitimate expectation that the 
longevity-based benefits would continue unless they 
were renegotiated as part of a new bargaining 
agreement I.t has long been held that ''public 
employees have no vested right in any particular 
measure of compensation or benefits, and that these 
may be. modified or reduced by the proper statutory 
authority. [Citations.]" (Butterworth v. Bqvd 0938) 
12 Cal.2d 140. 150 [82 P.2d 434, 126 A.L.R. 8381,) 

In Butterworth. J>Ublic employees contended that 
compulsory salary deductions to cover the coSt of a 
medical insurance plan deprived them of due process 
of law. The Butterworth court responded that no 
public employee has a vested right in continued 
employment "except in so far as the right is conferred 
by statute or other valid regulation; that the 

·employment is accepted under .the tenns and 
conditions fixed by law;. and that one of the terms of 
the employment in the present case. ·is the provision 
for the benefits of the health service system· at the 
charge imposed therefor. The charter governs the 
salaries of city employees; by the amendment to the 
charter, in force at the time the municipal salaries 
were fixed for the current fiscal year, *1224 the 
deduction was authorized and made accordingly." 
(Butterworth v. Boyd, 1iupra, 12 Cal.2d at p. 1 SQ.) 
The court further held that "[i]f salaries can be· 
reduced it is certainly clear enough that compensation 
provisions may be modified by substituting for . a 

" fraction thereof the valuable protection of 
comprehensive medical service." (Ibid) 
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In Vielehr v: State of Californiq,: . .i;.i.9soy 104,;l,'.>~·-'; The-SBPEA next argues that the city council acted 
Cal.App.3d 392 [163 Caj,Rptr, 795Uh!:q::oUtt:drew a ::·,:tit unilaterally in adopting the MOU's. To support its 
distinction between retireinent.n;;rights,:::and:::.-,,,,. position, it cites Wrjghtv. City ofSanta ClardC1989) 
employment rights, and held that Ol\lythe,formeraie~~:~:z.-:::. 213 Cal.App.3d 1503 [262 Cal.Rotr. 3951. Wright is 
entitled to contract clause protection.i:Th.y-~°bffi~ cciui:(i5i~ . not on point In that case, the court declared the City 
ruled that a statute reducing the.aillolliir,pf:interest .,,.,. · of Santa Clara exceeded its authority by enacting an 
paid to public employees who withdrew.-theii pension · · ordinance which incorporated provisions · of an 
fund contributions upon leaving public ~ervice before agreement· with its police officers' association. The · 
retirement diminished a right of ~mp.loyment, not a agreement provided that an employee on temporary . 
right of retirement, and therefore the statute did not · military leave must turn over his salary from military 
violate the contract clauses. CJd. at pp. 395-396: see .service or take approved tim!I off to continue to 
also Miller v. State of California, supra, 18 Cal.3d at receive his regular pay. The case did not turn on the 
PP. 815-817 [holding that changing mandatory City of Santa Clara's having taken a "unilateral" 
retirement age did _not impair any contractual action; that was not even an issue in the case. Rather, 
obligation].) the dispositive issue was that the challenged 

We conclude that withm the context of the Act, the 
collective bargaining process properly included such 
terms and conditions of employment.as annual. leave 
and longevity pay benefits. The. benefits at issue 
could not have become permanently and irrevocably 
vested as a matter of contract law, because the 
benefits were earned on a year-to-year basis under 
previous MOU's that expired under their own terms. 

Moreover, treating the annual leave and longevity 
pay benefits ·as vested would subvert the policies 
underlying the Act Here, the SBPEA' negotiated new 
MOU's that provided general salary increases and 
other benefits to the employees. The MOU's were 
negotiated with representatives of the recognized 
employee organizations· and were submitted to and 
approved . by the general membership. of those 
organizations. Nonetheless, the SBPEA now attacks 
certain provisions of the MOU's although contending . 
the employees were entitled to the conceSsions and · 
advantages of the MOU's. The · words of the . 
California Supreme Court in City of Glendale bear 
repeating: ''The Legislature designed the act ... for the 
purpose of resolving labor disputes. (See Gov. Code.· 
§ 3500.) But a statute which encouraged the 
negotiation of agreements, yet permitted the parties 
to retract . ·their conces~ions · and repudiate their · 
prom.ises whenever they choose, would impede 
effective bargaining. Any concession by a party from 
a previously" held position would be disastrous to that 
party if the mutual agreement thereby_ achieved could 
be repudiated by the opposing party, Successful 
bargaining rests upon tlie sanctity and legal viability 
of. the given word." (City of Glendale, supra, U 
Cal.3d at p. 336.) Th,e Act does not· permit. the .. 
employees to accept. the * 1225 benefits of a 
collective · bargaining agreement and reject less 
fa:votable provisions. 

provision of the agreement directly conflicted with 
Military and Veterans Code section 395.0l. Thus, the 
case merely stands for the proposition that a 
collective bargaining -unit may not bargain away 
individual statutory ·or constitutional rights which 
flow from sources outside ·the collective bargaining 
agreement itself. · 

The SBPEA further argues . that the right of 
representation is limited when the bargain reached 
significantl)' hmmges on the constitutional or 
statutory rights of individual employees (California 
Teachers' Assn. v. Par/fer UTiified School Dist . . 
(1984) 157 Cal.APP.3d 174. 183 [204 Cal.Rptr. 20]. 
[holding that a colleetive bargaining agre¢ment could 
not waive benefits to which employees were 
statutorily entitled]; Phlllfos v. Stqte Personnel Bd. 
0986) 184 Cal.App.3d 651. 660 [229 Cal.Rptr .. 502] .. 
disapproved on · another ground in Coleman y. 
Department of Personnel Administration . Cl 991) 52 
CaL3d 1102. 1123. fn. 8 [278 Cel.Rptr. 346. 805 P.2d 
300] [holding· that a collective bargaining agreement . 
could not waive an employee's right to due process]),· 
and the · benefits at issue should be treated as 

. constitutional rights. of individual employees. Here, · 
no outside statutory source gives the employees 
additional protection or entitlement to future benefits; 
therefore, the . benefit! · are a proper subject of 

· negotiation. · 

Althou8Q the case is not precisely on ;point, the 
reasoning. of Olson v. Cory 0980) 27 Cal.3d 532 
[178 Ca!.Rptr. · 568. 636 P.2d 5321 is instructive. In 
.that case, the court held a statute limiting annual cost
of-living increases in judicial salaries . was .. 
. unconstitutional as to· any judge whose term began 
before the statute was enacted, but the statute could 

.. be applied to judgeWJpon the commencement of new 
terms. The court explained, "A judge who completes 

. . 
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one term during y.'hi~h he was .entitled to unlimited 
cost-of-living' iiicieases and elects to enter a new term 
has impliedly agreed to be bound by *1226 salary 
benefits then offered . by the ·state for a different 
term." (Id at p. 540.) By panty of reasoning, upon 
the expiration of:iifrMOU, an employee who elects to 
continue employment with · a · public entity has 
impliedly agreed to be bound by the salary and 
benefit package provided in the new MOU. We note 
that the previous MOU explicitly stated that the terms 
and conditions of employment stated therein were to 
remain in force· and effect during the term of that 
MOU. 

We conclude that personal leave and longevity pay 
benefits are simply . terms and conditions of. 
employment subject to negotiation in the collective · 
bargaining process. 

III. The Matter of Retiree Medical and Dental 
· .• ;:, . Benejitsls Not Ripe for Review 

(fil The petition for writ of mandate challenged . 
provisions of the MOU's that stated, "During the 
period of July l, 1995 through March 31, 1996, both 
the City, and the PBA agree 'to meet and confer 
regarding the additional incremental costs of future 
benef!ts:. (i.e. beyond the amount currently budgeted . 
for the •expense during the 1995/96 fiscal year), 
including but not limited to: scope of eoverage, 
funding,,sources, and the elimination of the City's 

. particip~tion in the PERS Health Care Plans. The 
City further agrees that it will .not impose the 
elimination of retiree health benefits or modification -
of the current program, contingent upon the .. 
employee's agreement·to fund the cost of the program . 
in excess of the amount· currently being funded by' the 
City, from their compensation. The amount needed to 
fund . this benefit shall be determined pursuant to an 
actuarial study." The trial court noted that neither the 
City nor the collective bargaining units had made any 
decision to affect retirement medical benefits. The 
court stated, "The court is aware that, as of the 

. hearing in this case, the issue was unresolved .... 
Nonetheless, the Court feels it is appropriate to grant 
the petition compelling City to refrain from reducing 
or eliminating the retirement medical and dental 
benefits unless comparable offsetting benefits are 
provided in their stead." 

A court may not issue rulings on matters that are not 
ripe for review. (Pacific Legal foundation v. 
California Coastal Com. 0982) 33 Cal.3d 158. 171 
[188 Cal.Rptr. I 04, 655 P.2d 3061.l In this case, the 

City and . the collective bargaining units simply 
agreed to meet and confer regarding retiree benefits; 
however, they did not agree to eliminate or modify 
those benefits. In granting the petition compelling the 
City to, refrain from reducing or eliminating 

· retirement medical and dental benefits unless· 
offsetting *1227 benefits were provided, the trial 
court issued an advisory opinion. (Carsten v, 
fsycholoey Examining Com. Cl980) 27 Cal.3d 793, . 
12£ [166 Cal.Rptt. 844. 614 P.2d 276],) 

Disposition· 

The judgment is reveried. Defendants shall recover 
· costs on appeal. 

Richli, Acting P. J., and Gaut, J., concurred. *1228 
Ca\.App.2.Dist. · . 
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STATE OF CALIFORNIA 
~~~~~~~~~~~~~~~ 

- IN RE TEST CLAIM ON: 

Government Code Section 3547.5.as added 
"by Chapter 1213, Statutes of 1991, and the 
California Department of Education 
Management Advisory 92-01 

And filed on Decem~er 29,' 1997; 

By the Al.ameda County Office of 
Education, Claimant. _ 

NO. 97-TC-08 
. -.. ·.··. 

-Collective Bargaining Agreement 
Disclosure 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DMSION 2, 

. CHAPTER 2~5, ARTICLE 7. 

(Adopted on March 26, 1998) 

STATEMENT OF DECISION 

.· .... ·. 
-.. .::·.!.·' 

The Commission on State Mandates (Commission) on March 26, 1998, heard this test claim 
during a regularly scheduled hearing. Keith Peterson appeared for the· Alameda County Office 
of Education and Carol )3erg· appeared for the Education Mandated Cost Network ... 

At the hearing, evidence both oral and documentary was introduced, the test claim was 
submitted, and the vote was taken. · 

The law applicable to the Commission's de~ti~n of a test claim is Government Code 
section 17500 et seq. and section 6, article XIII B of the California Constitution and related case 
law. 

The Commission, by a vote of 7-0 approved this test claim. 

Issue 

Do the provisions of Government Code section 354 7 .S, as added by Chapter . 
1213, Statutes of 1991, and the California Department of Education's - -
Management Advisory 92-01, impose' a new program or higher level of service 
upon school districts within the meaning of section 6, article XIII B of the 
California Constitution and Government Code section 17S14? 

-·. PnorL~w-

- Before the test claim l~gislation, school districts were only required to pu~licly disclose all initial 
proposals for collective bargaining agreements. Government Code section 3547 provides in 
pertinent part: "(a]ll initial proposals ofexclusiye representatives and of public school 
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employers, which relate to matters within the scope of representation, shall be presented at a 
public meeting of the public school employer and thereafter shall be public records." . :':• ,i: :?···'!.' :. :. . .. 

Test Claim Legislation 

Chapter 1213, Statutes of 1991, added section 3547.5 to the Government Code, as follows: ··· 

"Before a public school employer enters into a written agreement with an 
exclusive representative covering matters within the scope of representation, the ... ··.~· '' ,,. · · . 
major provisions of the agreement, including, but not limited to, the costs that 
would be incurred by· the public schooi employer under the agreement for the· 
current and subsequent fiscal years, shall be disclosed at a public meeting of the 
public school employer in a format established for this purpose by the · 
Superintendent of Public Instruction." · 

Under section 3547.5, school districts must now publicly disclose the major provisions of all 
collective bargaining agreements before they enter into a written agreement. The purpose of this 
new legislation is to ensure that the public is aware of the costs associated with the major 
provisions of the tentative collective bargaining agreement before it becomes binding on the · 
school district. 

California Department of Education Management Advisory 92-011 

Government Code section 3547.5 requires the Superintendent of Public Instruction to establish a 
format for the information that is to be publicly disclosed. To this end, the California · 
Department of Education released Management Advisory 92-01 on May 15, 1992 .. The 
Advisory specifies the minimum procedures, format, and information required to be disclosed 
under section 3547.5. . . . 

Commission Fin.dings 

In order for a statute, which is the subject of a test claim, to impose a reimbursable state 
mandated program, the statutory language (1) must direct or obligate an activity or task upon 
local governmental entities, and (2) the required activity or task must be n~w or it must create an 
increased or higher level of service over the form~ required level of service. To determine if a 
required activity is nev.' or imposes a higher level of service, a comparison must be undertaken . 
between the test claim legislation and the legal requirements in effect immediately prior to the 
enactment of the test claim legislation.2 ·Finally, the newly required activity or increased level of 
service must be state mandated. 3 · 

The Commission found that immediately before Government Code section 3547.~ was enacted 
under Chapter 1231, Statutes of 1991, public school employers were under no obligation to 

1 California Department ofEdu·cation Management Advisory 92-01 is referenced in Claimant's initial filing dated 
December 29, 1997. · · · 
2 Both Keith Peterson and Carol Berg disagreed at the hearing regarding the appropriate measurement date .. Carol . 
. Berg wanted this sentenee stricken from the Statement of Decision, while Keith Peterson wished to lodge his farina! 
objection to staff's use of the meas·urement date. However, both supported adoption· of the Statement of Decision. 
3 . : . . . 

Count;y of Los Angeles v. State ofCa!Jfornia (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection.Dist. v. State 
. of California (1987) 190.CaLApp.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
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publicly report the major provisions of a collective bargaining agreement after discussion with 
an exclusive representative of an employee group prior to entering irito a .written a~ement. 

The Commission found that under prior law school districts were only required to publicly 
disclose all initial proposals for collective bargaining agreements. · · . . · · ' · · 

The Comnlission found that Government Code section 3547 .5, as added:.by Chapter li31, 
Statutes of 1991, reqUires sch<?ol districts to publicly disc~ose major provisions of a collective· 
bargaining agreement after negotiations, but before this agreement becomes binding. 

The Commission found that the California Department of Education issued its Management 
Advisory 92-01, dated May 15, 1992, to establish the public disclosure format for school district 
compliance with the test claim statute. The Comml.ssion found that the Advisory sets forth the 
minimum procedures, format, and information for school districts to disclose under the new 
public reporting requirements. Further, the Commission found that the Advisory constitutes an 
"executive order'' under Government Code section 175164 and is therefore a part of the test 
~m. . 

Conclusion 

The Commission concludes ·that that Government Code section 3 54 7.5, ·as added by Chapter 
1213, Statutes of 1991, and the California Department of Education Management 
Advisory 92-01, impose a new progrli.m or higher level of sern.ce upon local school districts and 
therefore are reimbursable.under section 6, article XIII B of the California Constitution and 
Government Code section 17514. 

Further, the Commission concludes that the parameters and guidelines should allow 
reimbursement for compliance with tI:ie minimum procedures, format, and information specified 
in the California Department of Education's Management Advisory 92-01, as applicable and 
appropriate under the test claim statute. · 

~ Government Code s8ctioi:J. 17516 provides in relevant part: "Executive aider means any .ord~r, plan'. requireJ1le~ 
rule, or regulation issued by any of the following: (a) The Governor. {b) Any officer or offic1al s"!;m.il at the. 
pleasure of the Governor. (c) Any agency, deparhnent, board, or commission of state gavernmenl. (Emphasis 
added.) . 
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IN RE TEST CLAIM: 

Government ~ode Sections 3543, 3546, and 
3546.3; 

_Statutes 1980, Chapter 816;. Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; 

California Code of Regwations, Title 8, 
Sections 34030 and 34055 

Filed on June 27, 2001, and Amended on 
May 15, 2002, by Clovis Unified School 
District, Claimant. -

-- - .... 

·.·:.:,,- ,,. Case No.: OO-TC-17/01-TC-14 

Agency Fee Arrangements · 

STATE!\.1ENT OF DECISION 
PURSUANT TO GOVERN1v1ENT CODE . 
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE.OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

- - . 

(Adopte_d on December 9, 2005) 

STATEMENT OF DECISION 

Ti;ie att:Sched Statement of Decision of the Commission. on State M~dates is hereby adopted in 
. the above-entitled matter. · 

PAULA"liIGASIIl, Executive Director Date 



.• :::::.:.'.:'fl·:·r '·''''~BEFORE TiiE 

coM'Ml'.sstof~t·oN STATE MANDA TES 
·.':· "'~~·~ 1siAnf6F cALiFoRNIA 

IN RE TEST CLAIM:·· ... ·';··.·,., Case No.: OO-TC-17/01-TC-14 
- . ~·· .. ·-

Government Code Sections 3543, 3546, and 
3546.3; 

Statiltes 1980, Chapter 816; Statutes 2000, 
Chapter 893; Statutes 2001, Chapter 805; . 

California Code of Regulations, Title 8, 
Sections 34030 and 34055 

Filed on J"ilne 27, 2001, and Amended on 
. May 15, 2002, by Clovis Unified School 
District, Claimant. . . 

Agency Fee Arrangements 

STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 11500 ET SEQ.; CALIFORNIA 
CODE OF REGULA TIO NS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

(Adopted on December 9, 2005) 

STATEMENT OF DECISION 
The Commission on State MandatCs ("Commission'') heard and decided this test claim during a e 

. regularly scheduled hearing on Dec~mber 9, 2005. Mr. Keith Petersen appeared on behalf of 
Clovis Unified School District, Claimant. Ms. Susan Oeanacou, Senior Staff Counsel, appeared 
for the Department of Finance. · · 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XIIIB, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis to appro:ve this test claim at the hearing by a vote of 
6 to 0 . 

. The Commission finds that Government Code section 3546, sub~visions (a) and (f), and 
California Code of Regulations, title 8, sections 34030, subdivision (a), and 34055, subdivision 
(a), impose a new program or higher level of serviee for K-14 school districts within·the meaning . 
of article XIII B, section 6 of the California Constitution, and impose costs mandated by the state 
pursuant to Government Code section 17 514, for the following new activities: 

• Upon receiving notice from the exclusive representative of a classified public school 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
. from the wages and. salary of the employee and pay that amount to the employee 
organization. (Gov. Code,§ 3546, subd. (a).) 

.. 

Statement of Decision 
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e.· • School district employers of a public school employee shall provide the exclusive 
•. J'e!>ft1S~tativifbfil public employee with the home address of each member of a 

': '. bargSiliing tilii.( .(Gov. Code, § 3546, subd: (f).) . 
·•. : ::;.-. ' . . . . . . .~'-;·..:.!; . 

•·>: ;wit1µi{20 day~following the filing of the petitionto rescind or reinstate an 
.. ,: 'orgikizational security arrangement, the school district employer shall file with tlie 

:,- .. tegional office rif PERB an alphabetical list containing the names and job titles or 
· .·· classifications of the persons employed in the unit described in the petition as of the last 

date of the payroll period immediately preceding the date the petition was filed. (Cal. 
Code Regs., tit. 8, §~. 34030, stibd. (a), and 34055, subd. (a)_.) 

BACKGROUND 
The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresse~ 
issues within the collective bargaining process and employer-employee relations in California's 
K:14 public school systems. Specifically, the.test claim legislation focuses on the payment of 
fees by non-union member (or "fair share") employees to exclusive representative organiz.ations. 
In 197 5, the Legislature enacted the Educational Employment Rel.ations Act (EERA).1 In doing 
so, the Legislature sought to "promote the improvement of personnel management and 
employer-employee relations within the public school systems in the State of California. "2 This 

. policy aimed at furthering the public interest in "maintaining the continuity and quality of · 
educational services."3 

. . 

The BERA imposes on school districts the duty to "meet and negotiate" vii.th an employee 
organization selected as the exclusive representative of an employee bargaining unit on matters 
within fue scope ofrepresentation.4 The scope ofrepresentation is limited to ''matters relating to 
wages~ hours of employment, and other terms and conditions of employment. "5 The BERA 
explicitly includes "orgiiniZ.iitional securify" within the scope ofrepresentation.6 

1 Statutes 197S, chapter 961. Pursuant to Government Code section 3541.3, 'subdivision (g), the · 
Public Employment Relations Board (PERB) is vested._with the authority to "adopt... rules and 
regulations to carry out the provisions and effectuate the purJ>oses and policies" of the BERA. 
(Government Code sections 3540 et seq.). Accordingly, in Code of Regulations, title 8, section 
32001, subdivision (c), PERB has declared that "'[s]chool district' as used in the BERA means a 
school district of any kind or class, including any public community college district, within the 
state"). 
2 Government_ Code section 3540. 
3 San Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d 1, 11. 
4 Government Code section 3543.3. 
5 GoverDm.ent Code section 3543.2. 
6 Former Government Code section 3546 provided that "organizational security ... shall be.within 
the scope ofrepresentation." (Stats. 1975, ch. 961, § 2). In 2000, former Government Code 
section 3546 was repealed (Stats. 2000, ch. 893), but similar language was added via the same 
bill to Government Code section 3540.i, subdivision (i), which now provides that 
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Government Code section 3540.1, subdivision (i), provides two definitions for "organizational 
security." The first describes organizational security as: 

~.~;·:,; :: :~-:~';<:· ·. 
. '' . ',·,· '' '.' ' [a ]n arrangement pursuant to· which a public school employee may decide 
' ' ' .:::. \ . . whether or not to join an employee organization, but which requires him or her, as 

i ···. a condition of continued employment, if he or she does join, to maintain his or her 
membership in good standing for the duration of the written agreement ... 

Thus, sueh an arrangement w~uld provide that once.an erriployee organizatio~ has been selected 
by an employee bargaining unit as exclusive representative, each employee has the option of 
either joining or not joining the employee organization. 

Alternatively, the second defurition ,describes organizational securlty as: 
[a]n arrangement that requires an employee, as a condition of continued 
employment, either to join the recognized or certified employee organization, or 
to pay the organization a service fee in an amount not to exceed the standard 
initiation fee, periodic dues, and generill assessments of the organization for the 
duration of the agreement. ... 

This· type of organizational security arrangement dictates that an employee in a bargainiD.g unit · 
for which an employee organization has been selected as exclusive representative must either (a) 
join the employee organization, or (b) pay such orgaruzation a service fee or agency fee 
arrangement. The EERA explicitly declares that the "employee organization recognized or 
certified as the exclusive representative for the purpose of meeting and negotiating shall ·fairly 
represent each and every· employee in the. appropriate unit." 7: 

Under prior law, organizational security arrangements were subject to the collective bargaining 
process. Statutes 2000, chapter ·893 created a statutory organizational security arrangement -
removing the basic issue from the bargaining process. 

Claimant's Position 

Claimant, Clovis Unified School District, filed a test claim on June 27, 2001, alleging 
Government Code sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose 
reimbursable state-mandated activities on K-14 school districts for activities including 
establishing and implementing payroll procedures for collecting fair share service fees,_ and 
remitting th.e fees to the certified employee organization. Claimant alleges a new activity to: 
."Draft, approve and distribute an appropriate and neutral notice to existing non-member 
employees and new employees, which explains the additional payroll deduction for 'fair share 
services fees, for non-member employees of a certified employee organization." 

Additionally, claimantalleges that Government Code section 3546.3 as added by Statutes 1980, 
chapter 816, requires school districts to "Establish and implement procedures to determine which 
employees claim a ·conscientious objection to the withholding of 'fair share services fees,"'. and · 

. "'Organizational security' is within the scope of representation .... " 

7 Government Code section 3544.9. · 
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establish and implement payroll procedures to prevent automatic deductions from the wages of::,, .;:· ... 
such conscientious objectors. .. . ,, . , ,:;\'.';:,;j., 
Claimant also alleges the California Code of Regulations, title 8, sections 34030 and 34055;. · '/.'?·("/:.: '. · 
requires K-14 school districts, within 20 days of a filed petition to rescind or reinstate the ,. ''''.':i•<i.·\- . , : ·, 
collective bargiiining agreement,file with the regional office of the Public Employment ~" \!':'·>' ., . -
Relations Board (PERB) an alphabetical list containing the names and job titles or classificati()rul:. ·. 
of the persons employed in the unit as of the last date of the pa}'roll period immediately · ... · '. , , - · 
preceding the date the petition, arid establish new payroll procedures; as needed. 

On May 15, 2002, claimant filed a test claim amendment alleging the following reimbursable 
state-mandated activities from amendments by Statutes 2001, chapter 805: 

• Establish proeedures and thereafter implement such procedures to verify, at least 
annually, that payments to nonreligious, nonlabor charitable organizations have 
·been made by employees who have clauned conscientious objections pursuant to 
Government Code section 3546.3. · · 

. ' 

.··· 

• Adjust payroll withholdings for rebates or withholding reductions for that portion. 
of fair share service fees that are not germane to the employee organization 
Junction as the exclusive bargaining representative when so determined pursuant 
"to regulations adopted by PERB, puriiuant to Government Code section 3546, -
:'.~ubdivision (a). · · 

-" • ·.Take any and all necessary actions, when necessary, to recover reasonable-legal 
fees, legal costs and settlement or judgment liabilities from the recogriized 
employee organization, arising from any court or administrative action relating to 
.the school district's compliance with the section pursuant toJrovernment Code 
section 3546, subdivision (e); 

• · Provide the exclusive representative of a public school employee a list of home 
addresses for each employee of a bargaining unit, regardless of when the · 

. employees commenced employme~t, and periodically update and correct the list 
to reflect changes of address, additions for new employees and deletions ·Of 
former employees, pursuant to Government Code section 3546, subdiVision: (f). · 

Claimant's complete, detailed allegations are found in the Amendment to the Te.st Claim Filing, 
pages five through nine, received May 15, 2002. 

Claimant filed comments on the draft the Commission analysis on October 31, 2005. The 
substantive comments will be summarized in the analysis below .. 

Department of Finance's Position 
. . . . 

Department of Finance filed comments on August 3, 2001, and July 30, 2002, addressmg the 
allegations stated in·the test claim and subsequent amendment. Regarding claimant's allegations 
that the test claim legislation mandates a variety of activities involving the establishment and · 
maintenance of payroll .procedures to account for deducting fair share service fees and 

· · trahsmitting those fees to the employee organization, Department of Finance contends that public 
school employers who. did not negotiate and implement organizational security arrangements . 
prior to the enactment of Statutes 2000, chapter 893 are justified in claiming mandated costs . 
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However, those employers who did negotiate and implement organizational security. 
arrangements prior to the enactment of Statutes 2000, chapter 893 flr~,i;i.ptjustifie,4Jn making 

·. similar cl!lims-for reimbursement. Department o_fFinance argues thaffuf>~e empl§yers who did 
negotiate and implement such arrangements prior to the 2000 amendnients ''woU,l~ presumably 
have already established" such payroll procedures and those ,employers should not "be 
reimbursed for costs they voluntarily incurred." .. :~:~~:::~ • 

Department of Finance has sirililar arguments regarding claimant's:hllegatioii.s on costs incurred 
in complying with PERB's regulations in the event a petition to·rescind or reinstate an 

· organizational security arrangement is filed .. 

Regarding claimant's allegation that it must draft notices explaining the fee deductions to 
employees paying fair share service fees, Department of Finance argues that rio such mandate 
exists. Departnient of Finance relies on California Code of Regulations, title 8, section 32992 . 
which provides that each employee "required tO pay an agency fee shall receive written notice 
from the exclusive representative" regarding the fee deduction. · 

Likewise, responding to claimant's allegation that it must incur costs in taking the necessary 
actions in rec;:overing legal fees from an exclusive representative under .Government Code section 
3 546, subdivision ( e ), Department 9f Finance. asserts that the subdivision, by its plain language, 
does not impose any· duties on the public school employer. 

Department of Finance's other comments and arguments will be addressed in the analysis below, 
wher~ pertinent. 8 

· . . 

8 Claimant argues that.the Department of Finance's comments are "incompetenf' and should be 
stricken from the record since they do not comply with section 1183 .02, subdivision ( d), of the 

. Commission's regulations. That regulation requires written responses to be signed at the end of 
the document, .under penalty of perjury by an authorized representative of the state agency, with 
the declaration that it is true and complete to the best of the representative's personal knowledge, 
information, or belief. The claimant contends that the Department of Finance's response "is · 

·signed without certification" and the declaration attached to the response "simply stipulate[sJ to 
the accuracy of the citations oflaw in the test claim." (Claimant's comments to draft the 
Commission analysis, page 1-2.) · 

Determining whether a statute or executive order constitutes. a reimbursable state-mandated 
program Within the meaning of article XIII B, section 6 of the California Constitution is a pure 
question of law. (City of Jose, supra, 45 Cal.App.4th at p. 1817; County of San Diego, supra, 15 
Cal.4th at p. 109). Thus, any factual allegations raised by a party, including the Department of 
Finance, regarding how a program is implemented is not relied upon by the Commission at the 
test claim phase when recommending whether ari entity is.entitled to reimbursement under article 
XIII B, section'6. ·The Department's response contains comments on whether the Co:m,inission . 
should approve this test claim and is, therefore, not stricken fro~ the administrative record. 
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California Community Colleges Chancellor's Office Position . 
The California Community Colleges Chancellor's:Oi;:ttci(''C~~cellor's Office") filed comments 
regarding this test claim onJuly 30, 2001. Tue·Chiilice'1or's Office begins by noting that 
coinmunify colleges are subject to PERB's jurisdiction.·;- Secondly; looking to the statutes 
regarding organizational security, the Chaneellor's.Qffice believes that ''the provisions of 
Government Code [sections] 3540.1 and 3546.ill:iiMne related implementing regulations in the · 
Code of Regulations impose a mandate of specific tasks for community college district the 
Commission." · · 

The Chancellor's Office concludes by stating that no funds have been appropria~d for coSts 
incurred in performing these activities, and that none of the provisions -of Government Code 
section 17556 apply to community colleges "complying with, the mandate." 

FINDINGS 
The courts have found.that article XIIl B, section 6, of the California Constitution9 reeoF.zes 
the state cbnstitutional restrictions on the powers of local government to tax and spend. 1 "Its 
purpose is to precilude the state from shifting financial responsibility for ca!rying .out 
governmental functions to local agencies, which are.'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B · 
impose."11 A test claim statute or executive order may impose a reimbursable state-Iriandated 
progrBni if it orders or commands a local agency or school district to engage in an activity or 
task.12 In addition, the required activity or task must be Ii.ew, constituting a "newprogram," or it 
must create a "higher level o_f service" over the previously required level of service.13 · 

· The courts have defined a "program" subject to article~ B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 

' . 

9 Article Xlll B; section 6; subdivision (a), provides: (a) Whenever the Legislature or any state. 
agency mandates a new program or higher level of service on any local government, the state 
shall provide a subvention of funds to reimburse that local government for the costs of the 
·program or increased level of service, except that the Legislature may, but need ncit, provide a 
subvention of funds for the following mandates: (1) Legislative mandates requested by the local 
agency affected. (2) Legislation defining a new crime or changing an existing definition of a · 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or · 
regulations initially implementing legislation enacted prior to January 1, 1975. 

. . . . 
10 Department ofFinahce v. Commission on State Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. 

' ' 

11 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81 (County of San Diego). · 
12 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. 

·
13 San Diego Unifi~d School Dist. v. Commission on State Mandates (2004) 33 Cal.4th· 859, 878, 
(San Diego Unified Schoo/Dist.); Lucia Mar Unified School Dist. v: Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). 
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policy, but does not apply,geJJ..erally:to all residents and entities in the state. 14 To determine if the A 
program is new or impQsesLa:ili.igher'le:Vel of service, the .test claim legislation must be compared • 

. wi~ th? le,al req~ein~~;~;~ffeci:~ediately before the enactm~t of the teSt cl.itlm. . 
. legislation. 5 A "higher.Je:veLofservice',';occurs when the new "requirements were intended to 
provide an enhanced service ii:i1fue publfo~:·.>16 · · . · . 

Finally, the newly reqUited activity o:i' increased level of service must impose costs mandated by 
the state. 17 • · ,:.,'.:' · ·· · · . . · · . 

The Commission is ·vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIIl B, section 6.18 In making its 
decisions, the Com.mission must strictly construe article XIIl B, section 6, and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."19 . · . · . · 

Issue 1: Is the test claim legislation subject to article~ B, section 6; ofthe 
California Constitution? · 

Government Code Section 3543: 

Government Code section 3543 was rewritten by Statutes2000, chapter 893. Statutes 2001, 
chapter 805 amended one sentence, as indicated by underline below: · 

(a) Public school employees shall have the right to form, Join, and partiCipate in .. 
the activities of employee orgaD.izations of their own choosing for the purpose of 
representation on all matters of employer-employee relations. If the exclusive 
representative of a unit provides notification. as specified by subdivision (a) of 
Section 3546, public school employees who are in a unit for which an exclusive 
representative has been selected, shall be required~ as a condition of continued 
employment, to join the reeognized employee organization or to pay the 
organization a fair share services fee, as required by Section ~~46. If a majority· 

14 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffinnfug the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
44 CaL3d 830, 835.) . 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
17 County of Fresno v. State of California (1991) 53 CalJd 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514 and 17556. · · · 
18 Kinlaw v. State of California (1991) 54 Ctil.3d 326, 331-334; Government Code sections 
.17551 and 17552. . ... 
19 County of Sonoma, supra, 84 Cal;App.4th l26S, 1280, citing City of San Jose v. State of 
CaJifornia (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). · 
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t ·r:. 

of the members of a bargaining unit resciruUhatarrangement, either of the 
::.····:~,~r-N·..-:P.P·~·-:1··· .-_ •·· 

following options sha.J.l be applica]:)le:~~·~:~;,)r:~,,:1 ,,,;;·,,,;:,, ( . . 
.,_,~r;·'·-<s-·:-:t!:1 ;:··.!i.~'l~:. "·~·-,:s·t ·~ ·: · 

(1) The recognized employee orgaaj.1.ati~~7*1~Y,.P~:i;i~i,i:for the reinstatement of 
the arrangement descri,bed in.subdiVision":(a.)1:0-f se:~g9#"3546 pursuant to the 
procedures ill.paragraph c2) of subciiYisi6tF<d),or' se:ctibii 3 546. · 

. . - ':-. ,-.· . .' -;:;-. .. : ' ,._ : .. . 
(2) The employees may negotiate either of:the tWo 'forms of orgariizational 
security described in subdivisiotf(i) ofSection 3540.1.. · 

(b) Any employee may at any time present grievances to his or her employer, and . 
have such grievances adjusted, without the intervention of the exclusive 
representative, as long as the adjustment is reached prior to arbitration pursuant to · 

· Sections 3548.5, 3548.6, 3548.7, and 3548.8 and the adjustment is not 
inconsistent with the terms of a written agreement then in effect; provided that 
the public school employer shall not agree to a resolution of the grievance until 
the exclusive representative has received a copy of the grievance and the proposed 
resolution and has been given the opportunity to file a response. 

Before the amendment in 2000, prior law provided: "Public school employees shall .have the 
right to form, join. and participate in the activiµes of employee organizations of their own 

. choosmg for the purpose of representation on all matters of employer-e;mploye~ relations. Public 
school employees shall also have the right to refuse to join or participate in the activities of 
employee organizations and shall have the right to represent themselves individually in their · 
employment relations· With the public school employer, except that once· the employees in an 
appropriate unit have selected an exclusive representative and it has been recognized pursuant to 
Section 3544.1 or certified pursuant to Section 3544.7, no employee in that unit may meet and 
negotiate with the public school employer." Current subdivision (b) is identical to prior law. 

In order to be subject to article XIII B, section 6, of the California Constitution, the test claim 
legiSlation must impose a staie-mandated activity on a local agency or school diStrlct.2° Courts 
have adopted a "strict construction" interpretation of article XIlI B, section 6.21 Consistent with 
this narrow interpretation, the term "mandate" has been construed according to its commonly 
understood meaning as an "order" or "cqmmand, ,.n Thus, the test claim legislation must require 
a local government entity to perform an activity in .order to fall within the scope of article XIII B, 
section 6. · · 

According to the well-settled rules of statutory construction; an examination of a statute claimed 
to constitute a reimbursable state mandate;; begins with the plain language of the statute, and 
"where the language is clear there is no room for interpretation. "23 Where the Legislature has 
not found it appropriate to include express requirements. in a statute, it is inappropriate for a court 

2° Kern High School D~st., supra, 30 Cal.4th 727, 740. 
21 City of San Jose, supra, 45 Cal.App.4th-1802, 1816-17. 
22 Long Beach Unified Sc,hg_o/ Dist:, supra, 225 Cal.App.~d 155, 174 .. 
23 City of Mercet/,v. State of California (1984) 153 Cal.App.3d.777. 
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to write such requirements mto the statute.24 The courts have noted that "[w]e cannot ... read a 
mandate into langtiage which is plainly discretionary."25 . · 

• ' . • ·:. : . ' ::· ••• 1. : . . • • • • • ~ . . 

Begiilning with th~ plajh. laq.guage of section 3543, subdivision (a); there is no activity imposed 
on the public school employer. ' While public school employees "shall be required" to either join 
the employee orgarii~~on selected by the unit as exclusive representative or to pay such 
organiz.ation a servi.ce fee, there is nothing in the language of section 3543, subdivision (a), 
imposing upon the public school employer the obligation to perform any activities. 

Government Code section 3543, subdivision (a), by its plain language, fails to impose any 
activities on school .districts. Section 3543, ·subdivision (b), contains the same langUage found in 
former section 3 543 and therefore is not new, nor does the plain language of subdivision (b) 
impose any duties upon school districts. Accordingly, the Cominission finds that Government 

· Code section 3543 is not subject to article XIIl B, section 6, of the California Constitution. 

Government Code Section 3546.3: 

Government Code section 3546.3 was added by Statutes 1980, chapter 8.16, as follows: 

N otwi~ding subdivision (i) of Section 3540: 1, · Seetion 3546, or any other 
provision of this chapter, any employee who is a member of a religious body 
whose traditional tenets or teachings include objection$ to joining or financially 
supporting employee organiZ.a.tions shall not be required to join, maintain 
memberahip in, or financially support any employee organization as a .condition 
of employment; except that such employer mi;i.y be required, in lieu of a service 
fee, to pay sums equal to such service fee either to a nonreligious, nonlabor 
organization, charitable fund exempt from taxation under Section 501(c) (3) of 
Title 26 of the Internal Revenue Code, chosen by such employee from a list of at 
least three such funds, designated in the organizational security arrangement, or if 
the arrangement fails tO de.9ignate such funds, then to any such fund chosen by the 
employee. Either the employee organization or the· public school employer may 
require that proof of such payments be made on an annual basis.to the public 
school employer as a ccindition of continued exemption from the requirement of 
financial support to the recognized employee orgariization. If such employee who 
holds conscientious objections purstiant to this section requests the employee 
organization to use the grievance procedure or arbitration procedure on the 
employee's behalf, the employee organization is au:thorized to charge the 
employee for the reasonable cost of using such procedure. · · ~ . 

Claimant asserts that section 3546.3 requires school districts to establish and maintain. 
procedures for determining which employees may claima conscientious objection, establish 
procedures to ensure that fair share service fee deductions are not made from the wages of those 
employees claiming such objections, .and to establish procedures to ensure, at least ann~y, that 
those employees are making payments to' charitable organizations in lieu of service fee 
deductions. Claimant assertS that if section 3546.3 was determined to not impose any state- · 

24 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal.App.2d 753, 757. 
25 City ofSanJese, supra, 45Cal.App.4th1802, 1816. ·e 
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.. rµ~i;l.~:a~tiyities on school districts, then it must also be interpreted that ''there is no 
.. ::~t.eq~enlfo:r :r!'}ligious objectors to pay any sum of money to either their employee 
_·:.:9~~~pjijtipn'._ar¥1p~,specifled alternative approved organizations."26 

. · · . · . . . 

.. • :E)f~~'~1i~nt tif ;~1i~'~·nce, in its August 3, 2001 comments, argues that school districts that · · 
·'·fi~gbtlated im:d'$iplemented organizational security Brran.gements prior to the enactment of the 
;i~O.O~famendmepts are not justified in Claiming mandated costs, but that school districts that did 

. : ;:> 11.ot-negotiate such arrangements are justified in claiming mandated costs. Department of . 
· · Fitiance's position is grounded in the discretionary nature of the collective bargaining process, . 

and that employers who negotiated organizational security arrangements prior to the enactment 
of the 2000 amendments should not "be reimbursed for costs they voluntarily inc~ed. "27 

' 

For the reasons below, the. Commission finds that Government Code section 3546.3 is not 
subject to article XIII B, section 6, of the California Constitution because section 3546.3 does not 

· impose any state-mandated activities on school districts. 

In order to be subject to article XIII B, section 6, of the California Constitution, the test claim .. 
legislation must impose a state-mandated activity on a local agency or school district.28 Courts 
have adopfed a "strict construction" interpretation of article XIII B, section 6.29 Consistent With 
this narrow interpretation, the term "mandate" ha8 been coristrued according to its commorily 
understOOd meariing as an "order" or. "command. "30 Thus, the test claim legislation must require 
a locafgovemment entity to perform an l:lCtivity in order to fall within the scope of article XIII B, 
sectioni6, 

Accordiiig to the well-settled rules· of statutory constru~tion, ~ examination·of a statute claimed 
to coµstjtute a reimbursable state mandate begins with the plain language of the statute, and 
''where the language is clear there is no room for interpretation. "31 Where the Legislature has 
. not foW!d it appropriate to include express requirements in a statute, it is inappropriate for a court 
to write:;such requirements into the statute.32

· The courts have noted that "[w]e cannot ... read a · : 
manda~ into language which is plainly discretionary. "33 · 

Just a8 disc,Ussed above regarding Government Code section 3543, the plain language of 
Government Code section 3546.3 is-also discretionacy. Sectiqn 3546.3 states orily that an 
employee holding a conscientious objection to joining or financially supporting an employee 
organization "may be required" to make pajrments to a nonreligious, norilabor, charitable 
organization in lieu of paying a fair_ share service fee to Such organization. (Emphasis added) .. 

26 Claimant's comments to draft the Commission analysis, page 3 • 

. 
27 DepartIDent of Finance, August 3, 2001 Comnients, page 3 .. 
28 Kern High School Dist., supra, 30 Cal.4th 727, 740. 
29 City of San Jose, supra, 45 Cal.App.4th 1802, 18i6-17. 
30 Long Bea~h Unified School Dist.~ supra, 225 Cal.App.3d 155, 174. 
3
.
1 City of Merced, supra, 153 Cal.App.3d 777. 

32 Whttcomb Hotel,- Inc., ;upra, 24 Cal.App.2d 753, 757: · . 
33 City of Sa~ Jose, supra, 45 Cal.App.4th 1802, 1816. 
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.. 

-Section 3546.3 does not impose any obligation on school districts. Section 3546.3 provides that 
"[e}ither the employee organization or the public school employer may require thiit proof of such 
payments be ma:de on an.annual basis."(Emphasis added). Section 3546.3, by itS plain meaning, 
does not require or command school districts to perform an activity. Accordingly, the 
Commission finds that Government Code section 3546.3 is not subject to article XIlI B, section 
6, of the Catifornia Constitution. 

Remaining Test Claim Legislation: 

In order for the remaining test clahn legislation to be subject to article XIII B, section 6 of the -
California Constitution, the legislation must constitute a "program." Government Code section 
3546 provides, in part. that ''the employer shall deduct the amount of the fair share service fee --
authorized by this section from the wages and salary of the employee and pay that amount to the · 
employee organization," and that "[t]he employer of a public school employee shall provide the 
exclusive representative of a public employee with the home address of each member of a 
bargaining unit ..... ~· California Code of Regulations, title 8, sectioris 34030 and 34055 require 
that a school di$i.Ct employer file an alphabetical list containing the names and job titles or 
classifications of the persorui employed in the unit within 20 days after a petition is filed to 
rescinli or reinstate an organizational security arrangement 

In County of Los Angeles v. State of California, the California Supreme Court defined the word 
''program" witli.iD. the meaning of article XIII B, section 6 as one that carries out·the - _ 
governmental function of providing a service to the public, or laws which, to implement a state 
policy, impose unique requirements on local governments and do not apply generally to all 
residents and entities in the state.34 The court has held that only one of these findings is 
necessary. 35 

Department of Finance asserts that Government Code section 354.6, subdivision.Ca), as it relates 
to rebates and reductions to the fair share service fee.do not constitute a program.because it 
neither provides a service to the public nor qualifies as a function· unique to governni.ental 
entities. Department of Finance claims that the United States Supreme Court's holding in 
_Communication Workers v. Beck(1988) 487 U._S. 735, which addresses-fair share servic!ilfees, 
applies to both private and public employees. The Court in Beck interpreted and applied the 
provisions of the National Labor Relations Act (NLRA). However, the 1'll,RA by its own terms 

. · expressly excludes public employees from its coverage. Section 2, subdivision (2), of the NLRA 
(29 U.S.C. § 152(2)) provides, in pertinent part, that "[t]he term 'employer' ... shall not 
include ... any Stitt~· or political subdivision thereof ... " Furthe~ore, section 1, subdivision (3), 
of the NLRA (29 U.S.C. § 152(3)) provides that "[t]he term 'employee' ... shall not include any 

· individual employed ... by any ... person who is not an employer as herein defined. "
36 

34 County of Los Angeles, supra, 43 Cal.3d at page 56. 
- . 

35 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537. 
36 See Carmen v. San Francisco Unified School Districi(1997) 982 F.Supi). 1396, 1409 . · -

__ (concludingthit."school di~cts are C!:>nsidered 'political subdivisions' of the State ofCalifC?rnia 
-'Wittllii. the meamng of29 U.S.C. § 152(2), and therefore are exempt from coverage under the 

NLRA'') . 
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The Commission finds that Government .Code section 3 546 and California Code of RegµJ.atiQ!'.1$, . 
title 8, sections 34030 and 34055, impose a program within the meaning of article xi.:~t~~;·;;;~;·/>. : ·.. ·' 
section 6 of the California Constitution under the second test, to the extent the test chum;4:~;;~;:£j:•:~,,:.,,,,,;;·:;,,,.,, 
legis!ation require~ ~choo! .districts to eng~e in ~dm!ni8?'ative acti~ities sole!y appli~J?~il,9Y:<· ·, ;:<:~,:;" 
pubbc school adm101stration. The test claun legislation unposes umque reqwrement,s,.}~P.SHFi,0:.< . . ·+ 
school districts that do not apply generally to all residents and entities of the state: .. ::::i:~,\W~~;.·. 
Accordingly, the Commission finds that the remaining test claim legislation co~~S-:8;:. · 
"program" and, thus, may be subject to subvention pursuant to article XIII B, section 6·ofthe 
CBlifornia Constitution if the legislation also imposes a new program or higher levei of service, 
and costs mandated by the state. · · 

Issue 2: Does the remaining test claim legislation impose a new program or higher 
level of service on scliool districts within the meaning of article. XIII B, 
section 6 of the California Constitution, and impose "costs man'dated by the 
state" within the meaning of Government Colle sections 17514 and 17556? 

Test claim legislation imposes a new program or higher level of service within an existing 
program when it compels a local agency or school district to perform activities not previously 
required. 37 The courts have defined a "higher level of service" in conjunction with the phrase 
"new'p~ogram" to give the subvention requirement of article XIII B, section 6 meaning. 
Accordingly, "it is apparent that the supvention requirement for increased or higher level of 
service is directed to state-mandated increases in the services provided by local agencies in 
existingprograms."38 A statute or executive order imposes a reimbursable "higher level of .. 
service". when the statute or executive order, as compared to the legal requirements in effect 
immediately before. the enactment of the test claim legislation, increases the actual level of 
governmental service provided in the existing program. 39 

· . . · 

Government Code Section 3546: 

·. GovemlD.ent Code section 3546, as enacted by Statutes 2000, chapter 893, and amended by 
. Statutes 2001, chapter 805,40 follows: . · . · · 

(a)_Notwithstanding any other provision of law, upon receiving notice from the 
exclusive representative of a public school employee who is in a unit for 'which aii 
exclusive representative has been selected pursuant to this chapter, the employer 
shall deduct the amount of the fair share service fee authoriZed by this section 
from the wages and salary of the employee and pay that amount to the employee· 
organization. Thereafter, the employee shall; as a condition ofcontinued 

. employment, be required either to join the recognized employee organization or 

· 
37 LuciciMar. Unified School Dist., supra, 44 Cal.3d 830, 836. 
38 County of Los Angele;, iupra, 43 Cal.3d'46, 56; San Diego Unified School District,· supra, 33 
Cal.4th 859, 874. . 
39 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra; 44 Cal.3d 830, 
835. . 
40 Reworded subdivision (a), and added subdivisions (e) and (f). 
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pay the fair share service fee. The amount of the. fee shalfl1ofexceed the dues 
. that are paY,able by members of the employee organization/iffidi-siiaJJ:cover the 
cost of negotiation, contract administration, and oth~ .. 1tctjXJtil:l~,·9fth~'~~ployee 
organization that are germane to its functions as the·ex_gl:us.i,y,e,l;>~ga"itjjng. 
representative. Agency fee payers shall have the righ~,,p':lt~~po rl;lgajations 

. adopted by the Public Employment Relations.Board,to,_i:¢"c~~ve a rebate_ or fee 
reduction upon request, of that portion of their fee tlµl,t i,s,,not devoted to the cost · 
of negotiations, contract administration, and other activities of the employee 
organization that are germane to its function as the exclusive bargaining 
representative. 

· (b) The costs covered by the fee under this section may include, but shall not 
necessarily be limited to, the cost oflobbying activities designed to foster 
collective· bargaining negotiations and contract administration, or to secure for the 
represented employees advantages in wages, hours, and other conditions of 
employment in addition to those secured through meeting and negotiating with 
the employer. · 

(c) The arrangement described iii subdivision (a) shall remam in effect unless it is . 
. rescinded pursuant to subdivision ( d). The employer shall remain neutral; and · 
shall not participate in any election conducted under this section unless required 
to_ do so by the board. · 

(d)(I) The arrlingement described in subdiVision (a) may be rescinded by a 
majority vote of all the employees in the negotiating unit subject to that 
arrangement, if a request for a vote is· supported by a petition containing 30 
percent of the employees in the negotiating unit, the signatures are obtained in one 
academic year. There shall not be more than one vote taken during the term of 
any collective bargaining agreement in effect on or after January 1, 2001. 

(2) If the arrangement described in subdivision (a) is rescinded pursuant to 
paragraph (1), a majority of all employees in the negotiating unit may request that 
the arrangement be reinstated. That request shall be subinitted to the board along 
with a petition containing the signatures of at least 30 .percent of the employees in 
the negotiating unit. The vote shall be conducted at the worksite by secret ballot, 
and shall be conducted no sooner than one year after the rescission of the . 

· arrangement under this subdivision. · 
. . 

(3) If the board determines that the appropriate number of signatures have been · 
collected, it shall conduct the vote to rescind or reinstate in a manner that it shall 
prescribe in accordance with this subdivisio~. · 

( 4) The cost of conducting an election under this subdivision to reinstate the 
organizational security arrangement shall be borne by the petitioning party and · 
the cost of conducting an election to rescind the arrangement shall be borne by·the 
boaro. . · · · 

. (~)The recognized employee organizati~n shall indemnify ~d hold the public .·· 
school employer harmless against any reasonable legal fees, l~g~ co~. an~ 
settlement or judgment liability arising from any court or administrative action 
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relating to the school district's compl_i_tµi'?~Yfith this section. The recognized 
employee organization shall have:~~;~j{glusJ~~ right to determine whether any 
~ch action or proc~~ shall ~r'.;~$~,t,~i!;~~;fi9~P,~pmised, resisted, defended, 
tried, or appealed. This mdemm~~!;l;~,\?R.~4. hol.4;.~ess duty shall not apply to 
actions related to compliance. witliJi:qij.:·s~¢~on brought by the exclusive 
representative of district employeei!'ag!iiiisHhe public school employer. 

' . . . _\i_i:_tf.f;·;~..:,~.~. . .. ··':;=);~-; ' 

(f) The employer of a public $~/:IPQL~fnployee shqllprovide the exclusive 
representative of a public emplOyee With the home address of each member of a 
bargaining unit, regardless of when that employee commences employmen~, so 
that the .exclusive representative can comply with the notification requirements set 
forth by the United States Supreme Court_ in Chicago Teachers Union v. !fudson 
(1986) 89 L.Ed. 2d 232 .. (Emphasis added.) . . - · · 

- . 
The test claim allegations regarding Government .Code section 3 546 will be analyzed in order of 
subdivision below. . - . 

Government Code Section 3546. Subdivision Ca): 

Clairiiant alleges that subdivision (a) of Government Code section 3546·constitutes a 
reimbll!.sable state mandate in two respects by requiring school districts to (1) establish, 

-impletD.~nt, maintain and update payroll procedures to determine those employees from whose 
paychecks service fees must be deducted, and to make such deductions and transmit those fees to 
the employee organization; (2) "adjust payroll withholdings for rebates or withholding 
reductions" pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide 
notice .t~ employees expl8.ining the payroll deduction for the fair share service fees. 

Depart!nent of Finance agrees that subdivision (a) requires school districts to deduct sexyice·fees 
from th.e wages of its employees, and then transmit those fees to the employee organiz.ation . 

-However, Department of Finance also argues that those school districts that did establish 
organizational security arrangements prior to the enactment of the test claim legislation are not 
justified in claiming ariy mandated costs because those districts voluntarily chose to incur such 
costs, and so nothing new is mandated upon them by the test claim legislation. The Cmnmission 
disagrees. Government Code section 17565 clearly provides that: "If a local agency or a school 
district, at its option, has been incurring costs which are subsequently mandated by the state, the 
state shall reimburse the local agency or school district for those costs incurred after the 

-operative date of the mandate." 

Depiµtment of FinaOce. also argues that the rebate and fee reduction provision imposes no 
f:!.Ctivities on school districts. Department of Finance asserts that PERB's regulations squarely 
place the burden of issuing fee rebates to employees on the employee organization. 

Under prior law, a school district could voluntarily enter into organizational security 
arrangements with an employee organization. Organizational security has been within the scope 
ofrepresentation since the EERA's enactm~nt.41 This results in a duty upon the.school district to 

41 Former Government Code section 3546 (added by Stats. 1975, ch. 961, and repealed by Stats .. 
2000, ch. 893); .. Gov. Code,§ 3540.1, subd. (i) (as amended by Stats. 2000, ch. 893). 
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meet and negoti!l,f!.·.ifi:gQfl<:i. f¢_t,h with the exclusive· representative upon request.42 Prior to the 
2000 amendm~~;;Jp.e,~gRA.>~J:iile imposing a duty to bargain, did not compel the parties to 
reach agreeme'nt,9,~~~~g~niri:tj.9!;1~1.;i;;ecurity. Thus, any agreement ultimately reached through the 
bargaining prog~!lji\~ij:~#~e_4i¥i~9 ·voluntarily by both sides. 

' ' ' ... ·~·' ·;· .. " .. · ·•.",\ :- . 

Government Code'section:·l5~6~subdivision (a), requires what was once voluntary. 
Section 3546, subdiVisfori (a)~:bypasses the discretion of a school district, ai:J.d instead compels 
the district to insti:fute an organiia.tional security lirrangement ''upon receiving notice from the 

· exclusive repreiientative." This new requirement that sch~ol districts shall implement . · 
organi:zational· security arrangements requires school districts to make service fee deductions . 
from the wages of employees, and consequently transmit those fees to the employee 
orgariization. Such fee deductions and payments to the employee organization were never 
required immediately preceding the enactment of the teSt claim legislation, and thus impose a 
new program or higher level of service on school districts. · 

In addition, under prior law, certificated and classified employees could pay the service fees 
directly to the Certificated or r:ecognized employee organization iii lieu of having the school 
district deduct the service fees from the employee's salary or wage order.43 <;;!aim.ant argues that 
Government Code section 3546; subdivision (a), expressly states that its terms apply 
"notwithstanding any other provision of law." Thus, claimant argues that the employee's right to 
pay the service fee directly to the employee organization is "nullified." Claimant con~ends the 
school districts are now required to make the service fee deductions from the wages of all 
employees that work in a unit for which an exclusive representative has been selected and 
transmit those fees to the employee organization. 44 . 

·The Commission awees with claimant. Government Code section 3546, subdivision. (a), states. 
the folloWing: · 

Notwithstanding any other provision of law, upon receiving notice from the 
exclusive repi:esen~tive of a public school employee who is in a unit for which an . 
exclusive representative has been selected pursuant to this chapter, ~e employer 
. shall deduct the amount of the fair share service fee authorized by this section 
from the wages and salary of the employee and pay. that amount to the employee 
organization. (Emphasis added.) · 

The phrase "notwithstanding any other provision of law'' has expressly been interpreted by the 
courts as "an express legislative intent to have the specific statute control despite the existence of 
otherlaw which might otherwise govern." 45 Thus, any other provision oflaw that is contrary or 
inconsistent with the ·statute "is subordinated to the latter provision" containing the 
"notwithst~ding" language.46 In this case, the sections in the Education Code allowing the 

42 Government Code ·section 3543.3. 
43 Edu~tion Code sections 45061, 45168, 87834, and 88167. 
44 Claimant's response t~ draft the Commission analysis, page 4. 
45 People v. Tillman (\999)73 Cal.App.4th771, 784-785. 
46 Id. at page J86 . 
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_ employee to directly pay the service fee-to the employee organization is inconsistent ·with the test e : ,-~·.CiairH statute that requires; without exception, the employer to deduct the service fee from the _ 
',;J:i;W"~Mfof.tlie eiµployee that works in a unit for which an exclusive representative has been 
:')~fs¢i~r#~d.: A¥,bfdingly, the Cominission finds that Government Code section 3456, subdivision 
· >h(a); :fulpos'es"~:new program or higher level of service by ~equiring school districts to make 
~ ·i· '!;'btvice fee «i&H:i.ctions from the wages of all certificated and classified employees tluit work in a 

, _./·''.Unit for whicli'Bn. exclusive representative has been selected, and transmit those fees to the 
,·/. ::-·· : __ 'employee organization. · · 

,. 
, ' 

a: ·-·· 
·-·- L 

However, in order to be subject to the subvention requirement of article XIII B, section 6, of the 
California Constitution, the test claim legislation must also impose upon a local agency or school 
district "costs mandated by the state." Government Code section 17514 defines "cbsts mandated • -
by the state" to mean "any increased costs which a lociil agency or school district is required tQ · . '' . . - . ~ . mcur ... 

Government Code section 17556 lists several exceptions which preclude the Commission from · 
finding costs mandated by the state. Specifically, "The coinmission shall not find costs 
mandated by the state, as defined ih Section 17514, in any claim submitted by a local agency or 
school district, if, after a hearing, the conimission finds that: ... ( d). The local agency or school 
district has 'the authority to levy service charges, fees, or assessments sufficient to pay for the 
mandateµ program o'r increased level of service." _ -

Pursilant to Education Code sections 45061and87834, K-14 school districts retain the authority 
to l~-'tlie charges necessary to cover any costs incurred in making service fee deductions from -
the wages of certificated employees choosing not to join the employee organization. Education 
Code section 45061 applies to elementary and secondary districts, while Education Code section 
.87834 is for community colleges. EdUC!J-tiC>n Code section 45061- follows: 

The governing board of each school district when drawing an order for the salary or _ 
·wage payment dlie to a certificated employee of the district shall, with or without . . 
charge, reduce the order for the payment of service fees to _the certified or recognized 
organization as required by an organizational secUrity arrangement between the 
exclusive representative and a public school employer as provided· under Chapter 10. 7 
(commencfug wi'th Section 3540) of Division 4 of Title 1 of the Government Code. · -
However, the organizational secUrity arrangement shall provide that any employee 
may pay service fees direc~y to the certified or recognized employee organization in 
lieu of having such service fees deducted from the salary or wage order. 

If the employees of a district do not authorize the board to make a deduction tO pay 
their pro rata s~are of the costs of making deductions for the payment of service fees 
to the certified or recognized organization, the board shall deduct from the amount 
transmitted to the organization on whose ac_count the paymentS were deducted the 
acti.tal costs, if any, of making the deduction. No charge shall exceed the actual cost 
to the district of the deduction. These actual costs shall be determined by the board 
and shall include startup_ and ongoing costs. -

Edueation Code section 87834 is nearly identical, the only difference being that section 87834 
substitutes the words "community college district" for the words "school district" in the first 
seqtence of section 45061.~ As is evident from the .plain language of sections 45061 and 87834, 
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school districts may deduct service fees from the wages ofcertificated employees ''with or 
without charge." (Emphasis added). · 

. ~: .~:.;\ :.:.(~~·~;~~~·~~~ :· 

-~·.~~:.:::~ ,:;~~·~;~·~1~·? ~i 
The language of Government Code section 17556, subdivision (d), is c.lear ~d unambiguous. In 
Connell v. Superior Court (1997).59 Cal.App.4th 382, 401, the court found that "the plain 
language of the statute.precludes reimbursement where the local agency has the authority, i.e., 
the right or the power, to levy fees sufficient to cover th~ costs of the state-mandated program." 
Iri making such a deterinination, the court explicitly rejected the argument that the term · · 
"authority" should be construed as nieariing "a practical ability in light of surrounding economic 
circumstan~es. "47 ·Accordingly, the focus is not whether a local agency or school district chooses 
to exercise an authority to levy service charges or fees, but :rather whether such authority exists at 
all. Section 17556, subdivision (d), explicitly declares that ifthe local agency or school district 
"has the authority" to assess fees, then the commission shall be precluded from finding· "costs 
mandated by the state." Here, school districts do possess such authority. 

~(. .. : .... :. ';: :.:::· 

According to the Education Code sections, ''No charge shall exceed the actual cost to the district 
of the deduction," but the costs for which the governing board is authorized to assess charges 
"shall be determined by the .. board and shall include startup and ongoing.costs.''. Thus, the school 
district may assess charges for costs it must incur in establishlllg, maintaining, and adjusting its 
service fee deduction procedures, iii addition, to transmitting those fees to the _employee 
organization. · 

Education Code sections 45061 and 87834·provide school districts with ''the authority to levy 
service charges, fees, or assessments sufficient to pay for the mandated program," within the 
meanirig of-Government Code section 17556, subdivision (d). Accordingly, the Commission 
finds that Go:verriment Code section 3546, subdivision (a), does not constitute.a reimbursable 
state mand!ite because the test claim legislation does not impose "costs mandated by the state" as 
to activities regarding certificated employees. 

' ' 

This same fee authority does not apply for classified employees. Subdivision (b) of both 
·Education Code sections 45168 and 88167 (for K-12 districts and community college districts, 
respectively), provide:· · · 

The governing board of each [ ] district, when drawing an order for the salary or 
wage payment due to a classified employee of the district may, without charge, · 
reduce the order ... for the payment of service fees to the certified or recognized 
organization as required in an organizational security arrangement between the 
exclusive. representative and a [ ] district employer as provided under Chapter 
10.7 (coID.Jllencing with Section 3540) ofDivisioµ 4 of Title 1 of the Government 
Code.· [Emphasis added.] . 

. Th.us, the Commission finds that Government Code section 3546, subdivision (a) imposes a new 
program or higher level of service upon school districts within the meaning of article Xill B, 
section.6 of the California Constitution, and imposes costs mandated by the state pursuant to 
Government Code section 17514, for the following new activity: 

47 ,R,id. 
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• :;.r':i;''"~,µppn receiving notice from the exclusive representative of a classified public school 
. : :;,,;:,.;~,~,;~;};;:ietnptoyee who is in a unit for which an exclusive representative has· been selected, the · 
· ; .;i!t:~,~;1,ii;".:~·~ixrpt~~-1# shall deduct the amount of the fair Share service fee authorized by this section 
.. s;.:'.,/!~.;/;~.;:ifro01'.t,h.e,,,wages and salary of the employee and pay that amount to the employee 

... ;::;~,~J7~~:;;~~;·qr~~~~oti · . · · · 
.:;1~,:~Tlils:a'.ctivitY'dpe:s not apply for certificated employees; fee authority is available pursuant to 

<:.;:::"Education Code sections 45061and87834. 
-~ .•. :, .. '· 

Claimant further alleges that Government Code section 3546, subdivision (a), requires sch~ol 
districts to riiake payroll adjustments for service fee deductions to account for fee reductions or 
rebates to which the fee-paying employees may become entitled. Claimant alleges that this 
activity is mandated since school districts are required tO report accurate payroll information to 

. -~.-

' ...... 

their employees and the state and federal governments.48 · · . 

Government Code section 3546, subdivision (a), recognizes the right ()f employees paying fair . 
share service fees "to receive a rebate or fee reduction upon request, of that portion of their fee" 
detemtlned to be beyond the permissible scope of the employee organization's role as exclusive 
bargainirig representative. To implement these provisions, PERB regulations require the 
exclusive representative to provide annual notice to nonmembers that are required to pay the fair · 
share service fee of the amount of the service fee deduction and the calculation used to arrive at 
the amount of the fee.49 If the employee disagrees with the amount of the service fee deduction, 
the employee may file an agency fee objection and the exclusive representative is required to 
administer an agency fee appeal procedure.50 The Commission find~ that the requiremeQt 
imposed by Government Code section 3546, subdivision (a), on school distticts to deduct the 
correct amount from the wages of the employee after receiving notice from the exclusive 
representative of the amount, applies when the agency fee objection is resolved and it is 
detemtlned that the employee is entitled to a reduction of future ~geiicy fee deductions.,. 

But there is no mandate in the statutes or regulations plead by the claimant ·requiring the school 
district-to make payroll adjustments for rebates. Rather, any rebat.es- are paid by the excltisive 
representative. Under.PERS regulations, onee an agency fee objection is filed, ihe exclusive 
representative is required to hold any disputed agency fees in an escrow account for the duration : 
of the dispute.51 Escrowed agency fees that are being challenged shall not be released until after· 
there is a mutual agreement between the agency fee objector and the exclusive representative,' or 
an impartial decisionmaker has made a decision. 52 interest at the prevailing rate shall be paid by 
the exclusive representative on all rebated fees.53 

· 

48 Claimant's response to draft the Commission analysis, page 5. 
49 California Code ofR~gulations; title 8, section 32992, subdivision (a). 
5° California Code of Regulations, title 8, section 32994. 
51 California Code of Regulations; title 8, section 32995, subdivision (a). 
52 California Code ofRegulations, title 8, section 32995, subdivisio~ (b) .. 

. .· \ . . . 
53 California Code of Regulations, tiil~ 8, section 32995, subdivision (c). 
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Finally, claimant requests reimbursement to "draft, approve, and distribute an appropriate and 
neutral notice to existing nonmember employees and new employees which explains the 
additional payroll deduction for 'fair share service fees' for nonmember employees of an 
employee organiz.a.tion." Claiinant argues that these activities are "implicit in the legislation" 
and are necessarr since the employer is responsible for changes to employee payroll amounts. 
Claimant asserts this activity is required since there is no statutory requirement for the exclusive. 
representative to provide such notices to employees about.these payroll adjustments. 54 Neither 

. Government Code section 3546, nor the PERB regulations, require.school districts to provide 
notic~ to its employees regarding the service fee deduction. If this test ciaim is approved, 
however, the Commission can consider claimant's request at the parameters and gllidelines stage . 
and detennitie whether the requested activities are a reasonable method of complying with the 
mandate to deduct the fair share service fee in an amount authorized by Government Code 
section 3546.55 · · . · . 

Government Code Section 3546. Subdiyisions (b) through (e): 

Government Code section 3546, subdivision {b), describes the permissible costs towards which 
an employee organization may apply the fair share service fees .. Nothing in the language -of 
subdivision (b ), imposes any activities upon school districts. · 

Subdivision (c) provides that the "employer shall remain neutral, and shall not participate in any 
election conducted under this section unless reqUired to do so by the board." Claimant alleges 

. that sub~vision (c) requires the public school employer to supply "administrative support" as. 

a: • 

required by PERB.56 However, PERB bas not enacted any rules or.regulations requiring a school 
district's pamcipation in an organizational security election.57 Therefore, subdivision (c) does e 
not impose 'any required activities on school districts. · 

Government Code section 3546, subdivision (d), eontain,s four subparts. Subdivisions (d)(l) and 
(d)(2) describe the process by which employees in a bargaining unit may either rescind or 
reinstate, respectively, an organizational security arrangement Such a process includes the · 
submission of a petition to PERB and a consequent election among the employees if the petition· 
meets PERB's requirements as"promlllgated by its regulations. Claimant alleges.that · 
subdivisions (d)(l) and (d)(2) reqUire school districts to adjust payroll procedures when the 
organiz.atipnal ·security arrangement is rescinded or reinstated to comply with the requirement to 
deduct fair share service fees in the appropriate amount from the employee salaries. Government 
Code section 3546·, subdivisions (d)(l) and (d)(2), however, do not inlpose any state-mandated 

' ' 

54 Claimant's response to draft the Commission analysis, pages S ~d 6. 

ss Ciili.fornia Code of Regulations, title 2, section 1183.1, subdivision (a)(4). 
56 First Amendment fo the.Test Claim,.page 6; claimant's response to draft the Commissio11 
analysis, page 6. · · · 

57 See California Ccide ofRegUlations, title 8, division 3, chapter 2, subchapter 2 for PERB's 
regulation.$ gCl'l/erning organizationi¥ security arrangements under the BERA. 
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activities on school districts and, therefore, reimbursement is not reqwred to comply wj,~J:H;l:iei:;.e .:, ... 
subdivisions. ss . . . · . · . . }.·.··{;;;·'.~J;\;,ji,;ji:i;;~f ;;, )' '· 
Subdivision (d)(3) provides that PERB shall conduct a vote to either rescind or relli8tat~~8*'·~;;;,;?;-c .; ~·:-,!~ :· :· 

I • ~·· ... ,.,,_- - • 

organizational security arrangement if the required number .of employee signatures·on·~;:~e~tion "; 'i · 
have been collected. Claimant alleges that subdivision (d)(3) requires school distri~;l&it~s.tipply :.;{:i:;:: 

• • • • • ,,59 l' " ............... ·: ... ; ... any required admirustrative support as may be required by PERB. · · C aunant ass~11.lmt1 ·lt .· .. ,,.;,,;0<1 
can be reasonably anticipated that if, for example, the Board determines that the.appi-Qpriate ·· 
number of signatures have notbeen coll~cted, there may be some inquiry as tO the ~ontentofthe 
list of employees the school district is required to provide to PERB pursuant to Title 8, CCR, 
Sections 34030 and 34055."60

_ Government Code section 3546, subdivision (d)(3), however, 
does not require anything of school districts, thus any mandated activities related to this · 
subdivision would orily arise from an executive order. No such executive order is included in 
this test claim, therefore no ffudings can be made that school districts have reimbursable state- . 
mandated costs ·to supply administrative support to PERB. 

. . . 
Subdivision ( d)( 4) states that the costs of co~ducting an election to rescind an organizational 
security arrangenient"sl;iall be borne by the board," while the costs in an election to rescind 
"shall.be borne by the petitioning party." The Commission finds that nothing in the pl~ 
language of section 3 546, subdivision· ( d)( 4), requires school distri~ts to perform any activities. 
. . .: ..... 

Finally;:.Governinent O;>de ·section 3546, subdivision ( e), requires that the "recognized employee 
organization shall indemnify and hold the public school employer harmless against any · 
reasonable ~egal·fees, legal costs, and settlement or judgment liability arising from, any court or 
administrative;: action relating to the school district's compliance with this section." 

Claimant argues that subdi:vision (e) requires school districts to take any and all necessary 
actions~·: .. to recover reasonable legal fees ... from the recognized employee org~tion."61 

Claim8nt also contends that ''the right to indemnification stems from this subdivision and the 
. cause of civil action which may result in the indemnification of the school district arises from 
this code section, thus making its a source of costs mandated.by the state."62

. Department of . 
Firuince rebuts this ariument by asserting that the plain language of subdivision (e) does not 
impose any activities on school districts. 

58 The requirement for school districts to deduct the fair share service fees from eiriployee wages 
in the appropriate amount is mandated by Government Code section 3546, subdivision (a), and 
not subdivision (d). Thus, the requested activity to adjust payroll .procedures to. the reflect the 
amount required to be deducted from an employee's salary because of a rescission or 
reinstatement of the organizational security arrangement may be considered by the Commission 
as a reasonable method of.complying with Government Code section 3546, subdivision (a), at 
the parameters and guidelines stage.: (Cal. Code Regs., tit. 2, § 1183.1, subd. (a)(4).) 
59 First Amendment to the Test Claim, page 6. 
6° Claimant's response to draft the Commission analysis, page 6. · 
61 First Amendment to the Test. Claim, page 8. 

·
62 Claimant'sJesponse to draft the Commission analysis, page 7. 
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The Commission ti.rids that tlie piai.n language of subdivision ( e) does not impose any duties on 
school districts. Rather, subdivision (e) imposes a requirement on the employee organization to 
indemnify and hold harmless a school district for any legal experises incurred in complying with 
implementing an organizational security arrangement If a school district asserts its legal right to 
indemnification, that action is a decision of the school district.and not a mandate by the state. 

Accordingly, the Commission finds that Government Ccide section 3546, 8ubdivisions (b), (c), 
(d), and (e) do not mandate a program, or impose a new program or higher level of service upon 
school districts within the meaning of article XIII B, section 6, of the California Constitution. 

Government Code ·section 3546. Subdivision (f): 

Statutes 2001, chapter 805 added subdivision (fj to Government Code section 3546 "so that the 
exclusive representative can comply with the notification requirements set forth by the United . 
States Supreme Court in Chicago Teachers Union v. Hudson (1986) 89 L.Ed. 2d 232." 

Claimant assert:S that Government Code section 3546, subdivision (f) imposes a state-mandated· 
activity on school districts for providing a list of employee home addresses to the exclusive 
representative. Department' of Finance, on the other band, claims that the activity "consists of · 
producin~ a report which Should readily be available through the school district's payroll . 
system," and that any costs incurred by the claimant in providing such a list are de minimis, and 

. should therefore not be reimbursable because claimant's C:Qsts would be unlikely to reach the . 
threshold for a· claim. 

Government Code section 3546, subdivision (f) requires school districts to file a list of employee 
home addresses with an employee organization selected by an employee bll!gainiD.g unit to act as A 
exclusive representative. Prior to the enactment of . · W' 
Statutes 2001, chapter 805, no statutory or regulatory requirement obligated a school district to· 
provide a list of home addresses to the exclusive representative. The requirements imposed upon 
school districts by Gov~rnment Code section 3546, subdivision (f), impose a new. program or 
higher level of service within the meaning of article· XIIl B, section 6,. of the California· 
Constitution for the following new activity: 

• School district employers of a public school employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit 

Government Code section 3546, subdivision {f), also imposes "costs mandated by the state" 
upon school districts as defined in Government Code section 17514. Government Code 

. section 17556, states, in pertinent pait: 

The commission shall not find costs mandated by the state, as defined in Section 
17 514, in any claim submitted by a local agency or scliool district, if, after a· 
·hearing, the commission finds that: ... 

(b) The statute or executive order affirmed for the state a mandate that had been 
declared existing law or regulation by action of the courts. 

63 Departme]Jt ofFuianee, July 30, 2002 Comm.ents, page 3. 
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·~·I' ' 

(c) [t]he statute or executive order:i#ipci_s,e,s, arr,equirement that is mandated by a 
federal law or regulation and ~sajt,s:ini¢c)stip;rum,dated by the federal government, 
unless the statute or executive order:mancl.!i,tes'<iosts that exceed the mandate in 
that federal law or regulation. '!;'i,~l'.:·;\{;)_<;: .-}J}-·: . . 

However, the Commission finds thatGdV~tilit Cod~:,.~~ction 17556, subdivisions (b) and (c) 
do not apply lll. this case -,,_.,:...,c;i;;:,;,;; 1 .. " ; i.: .•. ·.'·'· --• . • •;• ·.,l.··: .. .-• .. 

- - ,-·~ . ' ' 
In Chicago Teachers Union v. Hu~o~!°'Stlp~a: 475 U.S. 292, 305-07, the United States Supreme 
Court held that employee organizations must: (1) establish procedures.prior to making agency 
fee deductions which will ensure that the funds from such fees are not used to finance ideological 
activities beyond the scope of collective bargaining; (2) provide agency fee payers with the 
methods used for calculating the amount of the agency fee; and (3) establish an appeals process 
to ensure that agency fee objections are addressed in a timely and fair manner by an impartial 
decision maker. - · · 

In order to facilitate the exclusive representative's resporisibility to provide notice to nonmember 
employees regarding the service fee deductions and the methods used to calculate the amount of 

- such fees, Government Code section 3546, subdivision (f) imposes upon school districts the 
obligati1:m to provide a list of employee home addresses to the exclusive representative. 
Although subdivision (f) aims at imposing certain notification requirements upon the employee 
organii.8.tion in order to comply with federal case law, the requirement that school distiicts 
provide the employee organization with a list of employee home addresses goes beyond mer~ 
compli~ce with federal case law. · 

In County of Los Angeles v. Commission on State Mandates (1995) 32 Cal:App.4th 805, 817, the 
· court found that Penal Code section 987.9, which requires counties to provide ancillary 

investigative services when providing defense services to indigent criminal defendants, 
consti'ajjed a federal mandate. The court determined that the right to counsel wider the Sixth 
Amend.p:ient and the due process clause of the Fourteenth Amendment of the United States 

· Constiiiition include ''the right to reasonably necessary ancillary services."64 Accordingly, Penal 
Code section 987.9 "merely codified these constitutional gwmmtee·s," and thus section 987.9 · 
simply required local 9ompllance with the federal inandate.65 - . · . . 

In San Diego Unified School District, supra, 33 Cal.4th 859, 889, the California Supreme Court 
adopted the reasoning that procedural protections that are ·merely incidental to the .codification of 
a f~der!tl right, and which add only a de minimis' financial impact, constitute an implementation 
of federal law not reimbursable under article XIII B, section 6, of the California Constitutioii. 

- ' ' . 
Here, however, while the notification requirements imposed on the employee qrganization are 
mandated by the United States Supreme Court's holding in Hudson; nothing in the Hudson 
decision imposes any required activities on school districts. Thus, because Government Code 
. section 3 546, subdivision (f) imposes a new required activity on school districts beyond · 
compliance with federal case law, Governmen~ Code section 17556, subdivisions (b) and (c) do 
not apply. Nor are any other provisions of Government Code section 175?6 applicable here; 

64 County of Los Angeles; supra, 32 Cal.App.4th 805, 815. ·· 
65 Ibid. .. " 
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therefore, the <;::~m,mfasj9n:f4ids that Government Code section 3546, subdivision (f) imposes .--, . 
·costs mandataj, .. l;>y$.~$~,purS1larit to Government Code section 17514. . · 

California Code:'ofReguidtfons:·:ritie 8. Sections 34030 and 34055.· 
.::. ;;::·.:·.~(·=:. ~- :.~.:-:. . .'.::·:'.·.·:.:~ 

PERB has enac~~,~~Jat!9ns_~~plementing the procedures for filing petitions to either rescind 
or reinstate an organizational s~llri.ty arrangement. Title 8, section 34030, was added to the · 
California Codcf cifRCgulatioiiS m 1980, and subsection (b) was added, operative 
January 1,2qo1:··~ · 

(a) Witi:i.l.n 20 days following the filing of the petition to rescind an organiZational 
security arrangement, the employer shall file with the regional office an 
alphabetical list containing the names and job titles or classifications of the 

. persons ~mployed in the umt described in the petition as ofthe last date of the 
payroll period immediately preceding the date the petition was filed, unless 
otherwise directed by the Board. 

(b) If after initial. determination the proof of support is insufficient, the Board may 
allow up to 10 days to perfect the proof of support. 

( c) Upon completion of the review of the proof of support, the Bo~d shall inform 
the parties in writing of the determination as to sufficiency or lack thereof · 
regarding the proof of support. 

Title 8, section 34055;was added to the California Code of Regulations, operative 
January 1, 2001, and is nearly identical in language to section 34030, except that it provides that 
the employer shall file the required list "Within 20 days following the filing of the petition to · e 
reinstate an organiVltional security provision . , . " · 

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose 
state-mandated activities on school districts to file. a list of emplOyee names and job titles with 
PERB. Department of Finance, on the other hand, contends that only those districts that did not 
negotiate ~d implement organizational security arrangements prior to the 2000 amendments are 
justified in claiming mandated costs. Department of Finance alleges-that districts that did 
negotiate organizational security arrangements pnor to the 2000 amendments should not be -
reimbursed for voluntarily_ assumed costs. · 

. California Code of Regulations, title 8, secti()n 34030, subdivision (a), was ·enacted by PERB in 
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security . 
arrangement entered into between a school district and employee organization.was the product of 
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, · 
chapter 893, however, required.the parties to implement an organizational security arrangement. 

Under prior law, a school district retained discretion on entering into an organizatiorull security 
arrangement with an employee organization. Thus, the provisions of section 34030, . . 
subdivision (a), reqUiring school districts to file a list of names and job titles to PERB upon the 
submission of an employee petition to rescind an organizational security arrangement would not 
·have been state-mandated or required. This conclusion flows from the fact that the decision to 
participate in the underlying program was.within the school district's discretion, and thus any 

.. .. 
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A ... ·:···.· ... d9·wnstr· .. , . ·e. am·.·. requirem.ents imposed within such~ progi-am were also yol.untary.~6 Accord,ingl~, if 
W ~ ;,i;;-~¢.e .. <Jistrict:clid enter into an organizational secunty arrangement, compliance with PERB s filing 

··:;c\~;yi~,9.P:if~m~D:i$fa section 34~30, subdivision (a); did not constitute a mandate by the state until · . 
· ::,,<\J@.µary 1; _20,01, the operative date of Statutes 2000, chapter 893. . · . 

' 1·.·.•·:·1(;.· . _; ': ... ~ ··: .• ·-:.~-;,-.;:, . - ' . 

-::'.f'.·i:;;.Q9yernnumi ,¢.ode section 3546, subdivision (d)(l), as added by Statutes 2000, chapter 893, 
,·,c; ;~rreC:ognizes thi;: right of public school employees in a unit for which an employee organization has 

· •.:. ·. been selected as exclusive representative to rescind an organizational security arrangement. 
··· Subdivision (d)(l), states that the organizational security arrangement reqW.red by subdivision (a) 

of section 3546 "may be rescinded by a majority vote of all the employees in the negotiating unit 
subject to· that arrangement, if a request for a vote is supported by a petition containing 3 0 · · 
percent of the employees in the negotiating unit." If the organizational security arrangement is 
rescinded pursuant to· such a vote, subdivision ( d)(2) allows that "a majority of~ employees in 
the negotiating unit 'may request that the arrangement be reinstated. "67 

Sectloru 34030 and 34055 implement the provisions of Government Code section 3546, . 
. subdivision (d). California Code of Regulations, title 8, sec.tions 34030 and 34055 require that 

within 20 days of the submission of a petition to either rescind or.reinstate an organizational 
security arrangement, the public school "employer shall file with the regional [PERB] office an 
alphabe?-cal list containing the names and job titles or classifications of the persons emplOyed in 
the unit described in the petition." The Commission findS that California Code of Regulations, 
title 8, sections 34030, subdivision (a), and 34055, subdivision (a), impose a new program or 
highedevel of service on school districts within the meaning of article XIII B, section 6 of the 
Califonlia Constitutioi:i for the following new activity: 

• Within 20 days following the fil~g of the petition to rescind or reinstate an 
organizational security arrangement, the school district employer shall file with the 
regional office of PERB an alphabetical list containing the names andjob ti~es or 

· 'Classifications of the persons employed in the unit described in the petition as of the last 
·date of the payroll period immediately preceding the date the petition was filed. 

. - . . . ~- . -
None of the provisions of Government Code section 17556 are applicable; therefore, the 
Commission finds that California Code of Regulations, title 8, sections 34030, subdivision (a), 

. and 34055, slibdivision (a) impose costs mandated by the state pursuant to Government Code 
section 17514. 

66 Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed 
the issue whether legislation imposing certain notice and agenda requirements on school site 

. councils administering various school-related educational programs constituted a reimbursable 
state mandate. The Court concluded that mandatory "downstream" requirtµnents flowing from a 
local government entity's voluntary decision to participate in an underlying program do not 
constitute reimbursable state mandates. 
67 Govermiient Code section 3546, S1,1bdivision{d)(2). 
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CONCLUSION 

· The Commission concludes that Government Code section 3546, subdivisions (a) and (f), and 
California Code of Regulations, title 8, sections 34030, subdivision (a), and 34055, 
subdivision (a), impose new programs or higher levels of service for K-14 school districts within 
the meaning of article XIII B, section 6 of the California Constitution, and impose costs 
mandated by the state pursuant to Government Code section 17 514, for the following specific 
new activities: 

• Upon receiving notice from the exclusive representative of a classified public school. 
employee who is in a unit for which an exclusive representative has been selected, the 
employer shall deduct the amount of the fair share service fee authorized by this section 
from the wages !!Dd salary of the employee and pay that amount to the employee 
organization. (Gov. Code, § 3546, subd. (a).)68 . 

• School district employers ofa public scho.ol employee shall provide the exclusive 
representative of a public employee with the home address of each member of a 
bargaining unit (Gov. Code,§ 3546, subd. (f).)69 . · 

• Within 20 day~ following the filing of the petition to rescind or reinstate liil 
organizational security arrangement, the school district employer shall file with the · 
regional office of PERB an·alphabetical list contaii:iing the names and job titles or 
classifications of the persons employed in the unit described in the petition as of the last 
date of the payroll period immediately preceding the date the petition was filed. 
(Cal. Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a).)70 

. · 

The Commission concludes that Government Code sections 3543, 3546, subdivisions (b) through 
(e), and 3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, · 
and Statutes 2001, chapter 805 are not reimbursable state-mandated programs within the · 
meaning of article XIII B, section 6, and Government Code section 17514. 

68 As added by Statutes 2000, chapter 893, operative January 1, 2001. 

69 As amended by Statutes 2001, chapter 805, operative January 1, 2002. 

70 As amended and operative on JaJJ.uary 1, 20()1. 
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Date of· Bearing:. ·August. 9, 2000 

ASSBMBLY COMMI'l'TEB ON APPROPRIATIONS 
Carole Migden, Olairworilan 

SB 739 (Solis)· - As Amended: June 61 2000 

Policy Committee: 
P.B.R.&S.S.Vote:4-'1 

Urgency:. No State Mandated Local 
Program:NoReimbursable: 

SUMMARY 

·.' . ·. 

This bill revises the Meyers-Milias-Brown Act, the bargaining 
and employee relations law governing cities, counties and. 
special districts in California. The signi~icant provisions of 
the bill are as follows: · · 

l)Bxtension of PERB Jurisdiction-to MMB Act 

·The bill transfers jurisdiction for the resolution of unfair 
labor practice charges and representation disputes under the 
MMB Act to the Public Employment Relations Board (PERB) . 
Presently, the MMB Act provides for the resolution of 
labor-management disputes through procedures adopted by local 
collective bargaining. Parties not satisfied with local 
dispute resolution may seek judicial relief. 

Examples of employer conduct that.would be considered "unfair 
labor practices" subject to PBRB jurisdiction under this bill 
include refusing to negotiate in good faithi disciplining or . 
threateni~g employees for participating in union activities; 
and Unilaterally changing the terms and conditions of 
emJ?loyment without bargaining. Examples of employee 
organization conduct that would be considered unfair la,tior 
practices subject to PBRBjurisdiction include threatening 
employe,es who refuse to join a union and failing to represent 
bargaining unit members fairly in negotiations with their 
employer .. 

2)Agency Shep 

a)The bill authorizes an_ agency shop agreement to take effect 

., l 
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arrangement. 

b)Additionally, the bill applies these procedures to the 
rescission of agency shop a~eenients, ii.nd repeals existing 
limitations on "the duration of •agency shop• fee · 
agreements_, authorizing agency 1;ee deductions indefinitely 
beyond the expiration of collective bargaining agreements 

FISCAL EFFECT 

The bill would reault in General Fund costs of approximately 
$1.4 million-annually to -the PllRB to resolve local agency labor 
disputes under the MMB·Act. 

COMMENTS 

l.)Background. The PERB was established to resolve unfair· 
practice charges and representation disputes under the. 
Educational Employee Relations Act igoverning K-l.4 school 
employees) the Higher Education Employee Relation Act (UC, CSU 
and Hastings College of Law employees) and the Ralph Dills Act 
(state employees). The MMB Act, enacted in l.965, predates· the 
statutes governing labor relations for sta~e and educational 
employees, and has only been sul:>stantiyely amended onc'e, to 
allow negotiated agency shop agreements. This bill extends 
PBRB jurisdiction to local government employees under the MMB 
Act. 

2)Purpose . Proponents argue that the MMB Act has no effective 
enforcement procedures except for court.action, which.is 
time-consuming and expeiisive.. one of the basic principles of 
an effective-collective bargaining law should be to provide 
for enforcement by an administrative agency with expertise -in 
labor. re+ations. The appropriate roie for the courts is to 
serve as an appellate body. 'Additionally, proponents argue 

SB 739 
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necessary because under current law, employers may simply 
refuse to negotiate agency'shop agreements, thereby requiring 

. unions to repr.eseiit ··nonniembers. : ·, ::~?1," .·,:',',, k·· 
. ' 

.. _ ·:!: .. ; ~:::<i'.: ·:~:.:;1:=_1:: ... i:;·.~:· -
3 l Opposition City an_d county represen~.~j;,;y~s. l>e~·iev~ that 

agency shop provisions of the bill would' . ..col:lfei.·31. Significant 
benefit upon employee O~SJani;z;atio:iis that.'.,Q:Q.~~fcf be s~ject to 
collective bargaining. Additionally, thes'e: ·tl!t)resentati ves 
believe that locally-determined dispute resolution procedures 
are adequate. and inore appropriate than. :th.i{ ttoansfer. of these 
responsibilities to the PERB. . .. ·: · · 

' . . . . 

4)Governor•s Veto. ·The .2000-01 State Budget approved by the 
Legislature included a General Fund· appropriation of $1.4 
million.to cover the first-year costs to the PBRB of resoiving 
local agency labor disputes under the MMB.Act. The governor 
vetoed this appropriation, stating that he did not agree with 
the policy·.rationale of the bill. 

Analysis Prepared by Stephen Shea / APPR. / (91S) 319-:2081 

.. 
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SB.739 Senate Bill - Bill Analysis 

. . . ------------------------------------------------------------. 
!SENATE RULES COMMITTEE SB 739J 
·!Office of Senate Floor Analyaea 
j1020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
j327-447B 
------------------------------------------------------------

Bill No: 
Author: 
Amended: 
Vote: 

THIRD READING 

SB 739 
Selia (D) , et al 
5/13/99 
21 

SENATE PUBLIC EMP. & RET. COMMITTEE 
AYES: ·Ortiz, Baca, Karnette 
NOES: Lewia 

'T VOTING: Haynes 

3-1, 5/10/99 

I 
I 
I 
I 

SUBJECT .Local public employees: agency ahop agreement 

SOURCE Various Union Organization_a -·- See Support Liat 

DIGEST Thia bill revises the Meyera-Milias-Brown Act 
procedure· for the establishment of agency shop agreements, 
by allowing an agency ahop agreement without· a negotiated 
agreement upon a signed petition by JOt of the employees in 
the applicable bargaining unit requesting an agency shop 
agreement and majority approval of the employees voting on 
the isaue. · 

ANALYSIS · Existing law; the Meyers-Milias-Brown Act 
(MMBA), _provides for "agency ahop" fee agreements ·to be 
negotiated between public agencies and recognized ·employee 
organizations for.the duration of the Memorandum of· 
Understanding (_MOU) , or 3 yeara, whichever cornea first. 

Existing M!'fBA law provides .that "agency shop" fee 
agreements shall not apply to·management, confidential or 
supervisory employees. 

CONTINUED 

SB 739 · 
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Page 

~i:··This bill, in addition, permits an agency shop agreement 
· :J~etween public agencies and recognized employee . 
. -:,organizations to take effect, without a negotiated. MOU . 
. ;..·.agreement, wh'en: 

l .A petition requesting an agency shop agreemen·t is signed 
by 3 0 %' of t_he employees in the bargaining unit. 

2.The agreement is approved by a majority of employees who 
cast ballots in an election held expressly for the 
purpose of determining the level of support for an agency 
fee arrangement . 

. This biil also repeals existing MMBA provisions relating to 
the duration of the "agency shop" fee agreements. · 

FISCAL EFFECT 
Local·: No 

Appropriation: No Fiscal· Com.: No 

SUPPORT (Verified 5/13/99) 

Service Employees International Union (co-source) 
.American Federation of State, County and Municipal 
·Employees (co-source) 
California Professional Firefighters (co-source) 
California St~te Firefighters Association (co-source) 
Police Office.rs Research Assoc_iat_ion o'f California 
(co-source) 
California Independent Public Employees' Legislative 
Council (co-source) 
California School Employees' As.soci'ation (co~source) 
Un~on of American Physicians and Dentists· (co-source) 

:.'united Transportation Union (co-source) 
Arilalgamated Transit Union (co-source) 
California Labor .Federation (co-source) 
California Teamsters Public.Affairs council (co-source) 
California Nevada Conference of.Ope~ating Engineers 
(co-source) 
California State Council of Laborers _(co-source)· 

·.City of Chula Vista 
·Barstow Professional Firefighters Association 

I .f• 

:.o 
:j 
' . . ~. ; 
'· 
' 

... 
tL 

I 3 

OPPOSITION (Verified 5/13/99) 

SB 739 
Page 
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California State Association of Counties 
·county Sanitation Districts of ~os Angeles· County 

~dependent Cities Association 
~ty of Los Angeles · 

City of Poway 
League of California Cities 

ARGUMENTS IN SUPPORT 

Proponents contend that:· 

l. some public agency employers unfairly withhold or refuse· 
agreement.on agency fee arrangements despite·a 
significant interest demonstrated by employees. 

2.The existing MMBA provisions are said to provide 
employers with an unfair veto authority over such 
arrangements. 

3.This bill provides e1J1Ployees with an alternative process 
to obtain an agency fee agreement through a fair, 
democratic process. · 

Also, the proponents have agreed to establish an ongoing· 
discussion with all interested parties, including public 
agency empl_oyers, to develop as much agre·ement as possible. 

The author is willing-to return the bill to' this committee 
when additional substantial amendments are added.· 

ARGUMENTS IN OPPOSITION The California State 
sociation of Counties, in its letter of opposition to 

this bill, states: 

D 

4 

·"?.SB 730 undermines the basic justification for a 
collective bargaining law by mandating a significant 
union security agreement without any requirement for 
local collective bargaining regarding ·implementation of 
the benefit?? .. The collective impact .of these proposed 
changes would be to de.late a significant element of· 
control by a board of supervisors over the terms and 
conditions of employment of its employees." 

SB 739 
Page 

TSM:cm 5/13/99 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 
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. ·' .. 

THE HONORABLE CHUCK CAKE 

"''<'. ~ ..... : .. 

Office of the Attorney General 
State of California 

*1 Opinion No: 02-309 
September 24, 2003 

ACTING DIRECTOR OF THE DEPARTMENT OF INDUSTRIAL RELATIONS 

THE HONORABLE CHUCK CAKE,·ACTING DIRECTOR OF THE DEPARTMENT OF INDUSTRIAL 
RELATIONS, has requested an.opinion on.the following question: 

May the Division of Conciliation of the Department of Industrial Relations 
conduct an agency shop election during the term of an existing memorandum of 
understanding between a public agency and a recognized employee organization that 
contains a. 11 modified 11 agency shop provision? 

CONCLUSION 

The Division of Conciliation of the Department of Industrial Relations. may 
conduct an agency shop .election during the term of an existing memorandum of 

~ understanding between a public agency and a recognized employee organization that 
9 contains a "modified" agency shop provision if the current agency shop provision is 

.first rescinded by the employees or first removed from the agreement by 
negotiation. · 

ANALYSIS 

We are informed that a county and a union which represents certain classes of 
county_employees have entered into an agreement that in part requires county· 
employees of the classes represented to be either members of the union or to pay a 
"service fee" . to. the union equal to· regular union membership dues. Excluded from 
the union meml:iership or alternative service fee requirement are employees who were 
hired by the county prior to May 11, 1999. · 

The ·ques.tion presented for resolution is whether the county employees covered by 
the agreement may change the tinion membership or service fee provision while. the 
overall agreement, known as a memorandum of understanding ("MOU")"; is in force. ·we 
conclude that the employees' by majority vo,te, may change the provision by first 
rescinding the current prevision or it is first removed from the MOU by negotiation 
betw'een the county and the. union. 

The Legislature has enact.ed.a comprehensive statutory scheme, the Meyers-Milias
Brown Act (Gov. Code, § § 3500-3511; "Act"), .ll:!:il.l. governing employment relations 
between local public· agencies and their employees. (See· Service Employees Internat. 
Union v .. City of Santa Barbara (1997) 57 Cal.App.4th 654, 657-658.) Recognized 
employee or.ganizations have the right to represent their members in their 
employment relations with public agencies on matters relating to employment 
conditions, inclµding wages, hours and other terms and conditions of employmei+,,t. (§ 
§ 3503, 3504.) Public agencies and recognized employee organizations have the ·. 
mutual obligation to meet and confer in good faith in order to reach an agreement 

2 0.06 Thomson/West. No c:i.aim to Orig. U.S. Govt·, Works . 
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memorialized in an MOU. (§ § · 3505, 3505 .1.) 

Public employees h.ave the rig}?.t to join a union of their choosing and the right 
not to join a union. (§ 3502.) An employee who chooses not to join may be required 
to pay a "service fee•i to the union "in an amount not to exceed the standard 
initiation fee, periodic dues, and general ·assessments of the organization .. 11 (§ 

3502.5, subd. (a); see San Lorenzo Education Assn. v. Wilson(l982) .32 Cal.3d·841, 
ill [" 'employees who receive· the benefits of union representation [may be required 
to] contribute their share of financial support .to such union' "" J • ) A provision in 
an MOU that mandates union membership or a service fee assessment is commonly·known 
as an "agency shop" provision. (Id. at p: 843, fn. 1.) "'[A]n agency shop• means 
an arrangement that requires an employee as a condition of continued employment, 
either to join the recognized employee organization, or to pay the organization a 
service fee .... " ( § 3502. 5, subd. (a) . ) An. agency shop provision ·tha'.t excludes · 
employees hired before a specified· date is know as a "modified" agency shop 
provision. 

*2 The focus of our analysis is upon the terms and conditions of section 3502.5, 
which provide: 

"(a) Notwithstanding Section 3502 or 3502.6, or any other provision of this 
chapter, or any other law, rule, or regulation, an agency shop agreement may be 
negotiated bet~eeri a public agency and a recognized public employee organization 
which has been recognized as the exclusive or majority bargaining.agent pursuant to 
reasonable rules and regulations, ordinances, and enactments, in accordance with 
this chapter. As used in this.chapter, •agency shop' means an arrangement that 
re.quires an employee,· as a condition of continued employment, either to join the 
recognized.employee .. organization, or to pay the organization a service fee in an 
amount not to exceed the standard initiation fee, periodic dues, ·and general 
assessments of the organization. 

"(b) In addition to the procedure prescribed in subdivision· (a), an agency shop 
arrangement between the, public agency and a recognized employee organization that ' 
has been recogl).ized as .the exclusive or majority bargaining agent shall be placed 
in effect, without a negotiated agreement, upori (1) a signed petition of 30 percent 

·Of the employees in the applicable bargaining unit requesting an ·.agency shop 
a:greemen~ and an election to implement an as.ency fee. arrangement, and (2) the 
approval of a majority of employees who cast ballots and vote in a secret ballot 
election in favor of the agency shop agreement .. The petition may only be filed 
after tne recognized· employee organization has requested the public agency to 
negotiate on an agency shop arrangement and, beginning seven working days after the 
public agency.received this request, the two parties·have had 30 calendar days to 
attempt good f·aith.negotiations in an· effort to reach agreement. An elect'ion that 
may not be held more frequently than once a year shall be conducted by the Division 
of Conciliation of.the Department of Industrial Relations in the event that the · 
public agency and the recognized employee organization cannot agree within 10 days 
from the filing of the petition to select· jointly a neutral person or entity to 
conduct the election. In the event of an agency fee arrangement outside of an . 
agreement that is in effect, the recognized employee organization shall indemnify 
and hold the public agency harmless against apy liability arising from any claims, 
demands, or other action relating to the public ·agency's compliance with the agency 
fee obligation. . · 

"(c)· Any employee who is a member of a bona fide religion, body, or sect that . 
has historically held ·conscientious objections to joining or financially suppi;:irting 

. public employee organizations shall not be required to join or financially sup,p~rt 
any public employee organization as a condition of employment. The employee may be 
required, in lieu of periodic dues, initiation fees, or.agency shop·fees, to pay 
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sums equal. to the dues, .initiation fees, or agency shop fees to a nonreligiC)U.S, 
· nonlabor charitable fund exempt from taxation under Section 501 (c) (3) · oLthe 
Internal Revenue Code, chosen by the employee from a list of at least.three.of 
these funds, designated in a memorandum of Understanding between the· public agency . 
and the public employee organization, or if the memorandum of understanding fails 
to designate the funds, then to ~y such fund chosen by the employee. Proof of the 
payments shall be made on a monthly basis to the public agency as a condition of 
continued exemption fro'm the requirement of financial support to the public. 
employee organization. · · . . 

•3 "(d) An agency shop provision in a memorandum.of understanding that is in 
effect may be rescinded by a majority vote of all employ~es in. the µnit c_overed by 
the memorandum of unders·tanding, provided that: (1) a reqt.iest for such a vote is 
supported by a petition containing the signatures of at least 30 percent of the. 
employees in the unit;, (2) the vote is by secret ballot; (J) the vote i'ny be taken 
at any time during the term. of the memorandum of understanding, but in no event. 

· shall there be more than one vote taken during that term. Notwithstanding the 
above, the pub~ic agency and the recognized employee organization may negotiate, 
and by mutual agreement provide for, an alternative proceduz::e .or proc;:edures 
regarding a vote· on ari agency shop.agreement. The procedures in this subdivision 
are also applicable to an agency shop agreement placed in effect pursuant to 
subdivisio~ (b) . · · 

"(e) .. @.agency shop arrangement shall not apply to.management, confidential,_or 
supervisory, employees. 

"(f) -Every recognized employee organization that has agreed to an agency shop 
:provision .. or is a party to an agency shop arrangement shall keep an_ adequate 
itemized record of its financial transactions and shall make available annually, to 
the public agency with which the agency shop provision was negotiated, and to the 
employees .who are members of the organization, within 60 days after th~ end of d.ta 
fiscal year, a detailed written financial report thereof in the form of a balance 
sheet· and an operating statement, certified as to accuracy by its president and 
treasurer or corresponding principal officer, or by a certified pUblic accountant. 
An employee organization. required to file financial reports .. under the federal · 
Labor-Management Disclosure Act of 1959 (29 u.s.c. Sec. 401 et seq.) covering 
employees governed by this chapter, or required to file financial reports under 
Section'3546.5, may satisfy the financial reporting requirement of this section by 
providing the public agency with a copy 'of the financial reports." [FN2] 

In examining the language of section 3502.5; we· may apply well recognized 
principles of statutory interpretation. In construing a statute, we are • •to 
ascertain the Legislature's intent so as to effectuate the purpose of the iaw.' " 
(Curle v. Superior Court (2001) 24 Cal.4th 1057, 1063.) "In determining intent, we 
look first to the words. of the statute,· giving the language its usual, ordinary 
meaning." (Hunt v.. Superior Court ( 1999) 21 Cal. 4th 98 4, 1000.) If the Legislature. 
has provided an express definition·of a term, that definition is ·ordinarily to be 
followed. (Adoption of Keisey s: (1992) l Cal. 4th 816, 826;) Portions of a statute 
are to.be considered in the context of the entire statute, harmonizing and giving. 
significance to every word, phrase, sentence and part in pursuance of the 
legislative purpose.· (DuBois v. Workers' Comp. Appeals Bd. (1993) 5 Cal.4th 382, 
388; People v,· Hull(l991) l Cal.4th 266, 272.) "Committee. reports are oft.en useful 
in determining the Legislature's intent. [Citation.]" (California Teach·ers.Assn. v. 
Governing Bd. of Rialto Unified School Dist. (1977) 14 Cal .. 4th 627, 646.) Finally, 
"a practical construction is preferred." (California Correctional Peace Officers 
Assn. v. State Personnel Bd. (1995) 10 Cal.4th 1133, 1147.) 

•4 Applying these principles of statutory construction, we first note that a 
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"modified" agency shop provision comes within the terms of section 3502.5, meeting 
the definition contained.in subdivision (a) .of "an arrangement that requires an 
employee; as a condition of continued employment·, either to join the recognized.- .::~"- •_. __ .,_ 
employee organization, or .to pay· the organization a service fee .... " (Italics 
added.) Not all employees are required to join the union or pay a service fee under 
the statute .. For example, employees are to be excluded if they object to union. 
membership based upon religious grounds (§ 3502.5, subd. (c)) or if they are 
"management, ·confidential, or supervisory employees" ( § 3 5 O 2·. 5, subd_. ( e) ) . 

It is clear from the legislative history of section 3502.5 that· the employee 
election procedures of subdivision (b) were added to the statute to deal with 
situations where the negotiated MOU procedures specified in subdivision (a) proved 
to be unsuccessful. When section 3502.5 was amended in 2000 (Stats. 2000, ch. 901, 
§ 3) to add subdivision (b), the purposes of the proposed legislation were stated 
in the legislative committee repor.ts as follows: · 

11 1. Some public agency employers unfairly withhold or refuse agreement on 
agency fee arrangements despite a significant interest· demonst,rated by employees. 

"2. The existing [statutory] provisions are said to provide employers with an 
unfair veto authority over such arrangements. 

"3. This bill provides employees with an alternative process to obtain·. an. 
agency fee agreement through a fair, democratic process." (Sen. Rules Com., Office 
of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 739 (1999-2000 Reg. 
Seas.) as amended May 13, 1999, p. 3.) 

It is only after the publ·ic agency and the union have failed to reach an 
agreement.that an employee election may be conducted by the Division of 
Conciliation of the.Department of Industrial Relations ("Division"). (§ 3502~5, 
subd. (b).) Accordingly, while the Legislature has indicated its preference for 
collective bargaining, th~ employees of a public agency may nonetheless adopt 
unilaterally an agency shop provision when the.bargaining.process has proved 

· unsuccessful. 

r"t is evident that as long as the MOU containing an agency shop provision is in 
force, a conflicting agency shop provision may not be. approved by the employees. 

·However, the Legislature has authorized the employees covered by an MOU to approve 
a new agency shop provision after first rescinding the clll;'rent· provision. 
Rescission is accomplished ."by a majority vote of all the· employees in the unit 
covered by the memo_randum c:if understanding." (§· 3502.5, subd. -(d)_.) Of-course·, the 
public agency and the union may also negotiate the removal of.an agency shop 
provision during t_he term of the MOU .. Upon removal,. a majority of the employees may 
approve a new agency shop provision. (§ 3502.5, subd. (b) .) This procedure 
prevents conflicting agency shop requirements and gives subst.ance to each· of the 
subdivisions of section 3502.5, harmonizing them in light of the evident 
legislative purpose. (See Service.Employees Internat. Union v. City of Santa 
Barbara, supra, 57 Cal.App. 4th at p. 659 ["stability, peace and majority rule are 
preserved" by the terms of section 3502 ;5}.) · · 

*5 In summary, the employees of a public agency may_ control whether they have an 
agency shop provision in their MOU and what the terms and conditions of the 
provision should be._ If.they are dissatisfied with the provision negotiated on 
their behalf by their union, they may rescind-it and adopt another provision with 
·different terms and conditions.· The only difference between a negotiated provision 
and an employee election provision is thatin the latter situation, "the recognized .. a 
employee organization shall indemnify and hold ·the public agency harmless against W' 
the liability arising from any claims, demands, or other action relating to tne. 
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public agency's compliance .with the· ag~ncy fee obligation." (§ 3502. 5, subd. (b).) 
·This· indemnification requirement prot_ects the public agency in the circumstances 
where it has not negotiated and agreed. to .. the particular agency shop provision 
[FN3) 

We conclude that the Division may conduct an agency shop election during the term 
of an existing MOU between a publii;: agency and a recognized employee organization 
containing a "modified" agency shop provision if the current agency shop provision . 
'is first rescinded by the employees or first removed from the MOU by negotiation. 

Bill Lockyer 

Attorney General 

Anthony_S. Da Vigo 

Deputy Attorney General 

- (FNl]. All section references hereafter are to the Government Code. 

[FN2).,As_previously indicated, section 3502 gives local public employees ~he .right 
to join a: union and the right not to join a union. '.!'here is no section 3502.6. 
Section 3546.5 requires financial reports to be prepared by employea organizations 
representing public school employees. 

(FN3] . The employees 
s~division (bl just 
subdivision (a) . .( § 

may rescind an agency shop provision they have approved under 
as they may rescind such a provision negotiated under 
3502. 5, subd. (d) . ) 

86 Ops. c·al. Atty. Gen. 169, 03 Cal. Daily Op. Serv .. 8668, 2003 Daily Journal 
D.A.R. 10961, 2003 WL 22221254 (Cal.A.G.) 
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Napa Valley Educators Ass'n v. Napa Valley Unified 

School Dist. Cal.App.1.Dist.NAP A VALLEY - . 
EDUCATORS' ASSOCIATION et al., Plaintiffs and 

Appellants, 
v. 

NAPA VALLEY UNIFIED SCHOOL DISTRICT, 
Defendant and Respondent 

- No. A035307. 

Court of Appeal, First District, Division 2, California. 
Aug 20, 1987. 

SUMMARY 

A certificated classroom teacher and an educators' 
association sought a writ of mandate to determine 
that the five-month time period for differential pay 
under Ed. Code; § 44977' (salary deductions during 
absence from duties), runs consecutively to, and not 

. concurrently with, the period of accumulated sick 
leave under- Ed. Code, § 44978 (sick leave of 
certificated employees), and the trial court denied the 
·writ. The teacher was absent for medical reasons for 
an entire school year. The district paid him his full 
salary for the complete period of his accumulated 
sick leave, an-d counted the period of differential pay 
from the end of his 10 days current annual sick leave 
afforded by § 44978. Since be had accumulated 134 
days of sick leave, the period for which be would 
have been entitled to differential pay was exhausted -
while he was receiving full pay on_ sick leave, and be 
received no compensation after that period. (Superior
Court of Napa County, No. 50728, Philip A. 
Champlin, Iudge.) . . 

The ~urt of Appeal affinned the judgment denying 
the wnt. It held that the period for differential pay 
begins immediately-after exhaustion of a teacher's 10 
days of annual sick leave for the current year, 
afforded by Ed. Code. § 44978. (Opinion by Kline, 
P.J., with Rouse and Smith, JJ., concurring.) 

HEADNOIES 

Classified to California Digest of Official Reports 

••• · •.. r 

,-·-. ': ·::·. -~ - ... ' ~ 

(!)Statutes § 21-Construction..:.L~~slati~~Tutent. : ' · 
In construing a statute, the court mtist ascertain the 
intent of the Legislature so as to effectuate the 
purpose of the Jaw. *244 

© Statutes § 38-Construction-Giving Effect to 
Statute-Construing Every Word. 
Whenever possible in construing a statute, effect 
should be given to the statute as a who le, and to its 
every word and clause so that no part or provision 
will becilme useless or meaningless, since it is 
presumed that every word and provision was 
intended to have some meaning and function. -

Q) Statutes § 39-Construction-Givillg Effect to 
Statute-Conformation of Parts. 
In construing a statute, the various parts of a statutory 
enactment must be harmonized by considering the 
particular clause or section .iri the context of the 
statutory framework as a whole. 

@ Schools § 33-Teachers ·and Other Employees-
- Sick _ Leave; Personal -Emergency Leave--

Compensation During Absence. 
Sick leave under Ed. Code. § 44978 (sick leave of 
certificated employees), and differential pay under
Ed. Code. §" 44977 (salary deductions during absence 
from duties), are distinct, mutually · exclusive 
ccincepts. The first permits no deductions from the 
teacher's salary during absence and continues as long 
as the teacher has current and accumulated sick leave. 
The second concept, reduced comp~ation, comes 
into play only after sick leave has been exhausted and 
permits the district to deduct the cost of a substitute 
~eacber from the teacher's salary. - · 

~ fil!, .§£, fu!) Schools § 33-Teachers and Other 
Employees-Sick Leave; Personal Emergency Leave
·Time .at Which Differential Pay Becomes Effective. 
The provision of Ed. Code. § 44978 (sick leave), 
expressly precluding application of Ed. Code. § 
44977 (differential pay), to _the first IO days of 
absence, refers to the period of current annual· siclc 
leave, not to_ all accumulated sick leave. The statute's -
history, Attorney General opinions, and longstanding 
administratjve practice all support the view that 
differential pay and accumulated sick pay periods run 
concurrently after the first l 0 days .of absence. Tblls,' 
in mandamus ·proceedings by an educators' 
association and a certificat~ classroom teacher who 
exhausted his entire five-month entitlement to 
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differential pay during an absence covering his 
accumulated sick leave, the trial court properly 
denied plaintiffs'. petition seeking a determination that 
the five-month period runs consecutively to, rather 
than concurrently with, the period of accumulated 
sick leave. 
[See Cal.Jur.3d. Schools.§ § 402, 404: Am.Jur.2d. 
Schools, § 147.] 

. @ Statutes § 46-Construction--Presumptions-: 
Legislative Intent-Failure to Amend Statute. 
The failure of the Legislature to change *245 the law 
in a particular respect when the subject is generally 
before it and changes in otl).er respectS are made is 
indicative of an intent to leave the law as it stands in 
the aspects not amended. . Hence, the fact that the 
provision of Ed· Code. § 44978 (sick leave), 
expressly precluding application of Ed. Code. § 
44977 (differential pay during absence), to the ~t 
10 days of absence, has alWllys referred to the period 
of current sick· leave, despite various amendments of 
the statute, strongly indicates the Legislature's 
intention that only the current sick leave period 'be 
entirely free of the application of§ 44977. 

(!) Statutes § 42-Construction--Aids--Opinions of 
Attorney General. · 
Opinions of the Attorney General, while not binding, 
are entitled to great weight in the interpretation of a 
statilte. In the absence of controlling authority, such 
opinions are persuasive, since the Legislature is 
presume~ to be cognizant of that construction of the 
statute. · 

@ Statutes § 44-Construction--Aids-
Contemporaneous Administrative Construction. 
The Legislature is · presumed to ·be aware of a 
longstanding adniinistrative practice.. If the 
Legislature makes no substantial modifications to an 
act, there is a strong indication that the administrative 
practice was consistent with the legislative intent 

COUNSEL 
Franklin S,ilver and ·Beeson, T,ayer, Silbert & Bodine 
for Plaintiffs and Appell~ts. · 
Gloria M. Beutler for Defendant and Respondent. 
Louis T. Lazano, Barbara 1. Booth, Breon, Galgani. · 
Godino & O'Donnell, Joseph R. Symkowick and 
Barry A. Zolotar as Amici Curiae on behalf of 
Defendant and Respondent. 
Ia.INE, P. J .. 
This appeal presents a question of interpretation of 
two sections o( the Education Code relating to 
compensation of employees absent from their duties 
because of illness or injury. Education Code section 

Page2. 

44977' provides that certificated employees who are 
absent from dut)' for a *246 period of five months or . 
less because of illness or a.ccident are to be paid at 
least the. difference between ·their salary and the 
amount paid to the substitute who replaces them 
(differential pay). PNI Section 44978 provides that 
such employees are to receive 10 days of sick leave 
at fuU pay each year, which may accumulate if not 
taken, and that the provisions of section 44977 are 
notto apply to the first 10 days of absence due to 
illness or accident. PNl *247 · 

FNI Education Code section 44977: "When 
a person. employed in a position requiring 
certification qualifications is absent from his 
duties on account of illness or accident for a 
period of five school months or less, 
whether or not the absence arises out of or in 
the · eourse of the employment. of the 
employee, the amount deducted froll! the 
salary due him for any month in which the 
absence occurs shall not· exceed the sum 
which is actually paid a substitute employee 
employed to fill his position during his 
absence, or, if no substitute employee was 
employed, the amount which would have 
been paid to the .substitute had he 'been 
employed. The school district shaU make 

· . every reasonable effort to secure the services 
of a substitute employee. ['II ] The governing 
board of every school district shall adopt a 
salary schedule for substitute employees. 
The salary schedule shall indicate a salary 
for a substitute for all categories or. classes 
of certificated employees of the diStrict [, ] 

. Excepting in a district the governing board 
of which has adopted a salary schedule for 
substitute employees· of .the district, the 
amount paid the substitute employee during 
any month shall be less than the salary due 
the empl6yee absent from 'his duties: l'll ] 
When a person employed in a position . 

. requiring certification qualifications is 
absent from his duties on account of illness 
for a period of more than· five school 
months, or when a person is absent from his 
duties for a cause· other than illness, the 

· amount deducted from the salary due him 
for the month in which the absence occurs 
shall be determined acccrding to the rules 
and regulations established by the governing · 
board · of the district. Such rules and 
regulations shall not conflict with rules and 
regulations of the State Board of Education. 
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['V ] Nothing in this section. shall be 
constnied so as to deprive any district, ,city, -
or city and county of the right to niaice ~y -. 

_ reasonable rule for the regulation of.11,(lcidept:.-: 
or sick leave or cumulative accident or sick 
leave without loss of salary for persons · 
acquiring -certification qualifications. ['ii ] 
This section shall be applicable whether or 
not the absence from duty is by reason of a. 
leave of absence granted by . the governing 
board of the employing district." _ · 

All further statutory references will be to the · 
Education Code unless otherwise specified. 

FN2 Section 44978: "Every certificated 
employee employed five days •a week by !1 
school district shall be entitled to I 0 days' 
leave of absence for illness or injury and 

. such additfonal days in addition thereto as 
the governing- board may allow for illness or 
injury, exclusive of all days he is not 

:required tO render service to the district, 
'.with full pay for a school year of service. A 
certificated employee c:imployed for less than 

··five scpooldays a week shall be entitled, for 
a-school year·of service, to that proportion 
of 10 days' leave of absence for illness or 
injury as the number of days he is employed 
p~ week bears to five and is entitled to such 
additional _ days in adc!ition thereto as the 
governing board may allow for illness or 
injury to certificated employees employed 
for less than five schooldays a week. Pay for 
any day of such. absence shall be the same as 
the pay which would have been received had 
the employee served during the day. Credit 
for. leave of absence need not be accrued 

· prior to taking such leave by the employee 
and such leave of absence may be taken at 
any time during the school year. If such 
employee does not take the full amount of 
leave allowed in any school year under this 
section the amount not taken shall be 
accumulated from year to year with such 
additional days as the governing board may 
allow. ['V ] The governing board of ·each · 
school district shall - adopt rules and 
regulations requiring and prescribing the 
manner of proof of illness or irijury for the 
purposes _of -this section. Such rules and 
regulations shall not discriminate against 
evidence of treatment and the need therefor 
by the practice of the religion of any well
recognized church or denomination. ['II ) 
Nothing in this section shall be deemed to 

modify or repeal - any provision of law 
contained in Chapter 3 (commencing with 

- Section 3110) of Division 4 of the Health 
and Safety Code. ['V ] The provisions of 
·Section 44977 relating to compensation, 
shall not apply to the first · IO days of 
absence on account of illness or accident of 
any such employee employed five days a 
week or to the _proportion. of 10 days of 
absence to_.which ~uch employee employed 
less than five days a ~eek is entitled 
hereunder on account of illness or accident 
·or to such additional days granted by the 
governing board. Any employee sh_all have 
tlie right to utilize sick leave provided for iii 
this section and. the benefit provided by 
Section 44977 for abs_ences necessitated by 
pregnancy, miscarriage, childbirth, and 
recovery, therefrom.". 

Appellants Napa Valley Educators' · Associatio!l. 
(NVBA) and Robert Hampel sought a writ cif 
mandate to . determine that the time period for 
differential pay - under section 44977 runs 
consecutively to, rather than concurrently with, the 
period of accumulated· sick leave under section 
~. The trial court deni.ed the writ. We affirm, and 
hold that the period for differential pay begins 
iinmediately after exhaustion of a teacher's 10 days of 
current annual sick leave. 

Statement of Facts 

Robert Hampel, a classroom _ teacher, has been 
employed as a certificated employee by the Napa 
Valley Unified .SchoQI District (District) since 1963. 
As of the beginning of the 1984-1985 school year, he 
had accumulated 134 days of sick leave. FN3 Prior to 
the school year, Hampel developed a condition 
diagnosed as ankylosing spondylitis and, upon his 
physician's recommendation, requested an indefinite 
leave _ of absence: Hampel's leave lasted the entire -
school year; he returned to teaching duties for. the 
1985-198_6 school year. Pursuant to policy, the 
Distri.ct paid Hampel his full salary for the period of 

_ his accumulated sick leave and counted the period of 
differential pay from the end of his· 10 days annual 
sick leave. Accordingly, the period for which Hampel 
would have been entitled to differential pay was 
exhausted while he was receiving full pay on ~ick 
leav_e and Hampel received no compensation after 
this period, which extended from April I 0 until June 
14, 1985. -
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' .- .~; ~~ ... 
FN3 · : ·According · .. :.· to the assistant 
superintendent of.personnel :services for the 
District,·• l'Iampekhad H6;5 days of sick 
leave at thecbeginning cifthe school year, 10 
days of Clitrent leave and 126.S days of 
accumulated:leaye: ·. 

The · collective bargaining agreement in effect 
between the District and NVEA provides for five 
months of differential pay as defined in section 
44977. but also guarantees that the absent employee 
be paid at least SO percent of regular salary during the 
period of absence. Both before and since collective 
bargaining, the pistrict has maintained that the period 
for differential pay runs concurrently with 
accumulated sick leave after exhausation of the I 0 
days of current sick leave. Prior to 1985, this was 
also *248 NVEA's understanding. On March 7,. 
1985, however, the executive director of· NVEA 
received a memorandum from the legal counsel of 

· the Calif9mia Teachers' Association {CTA) 
indicating that under recent · court decisions FN4 

teachers . were entitled to a full five months of 
differential pay Stter exhaustion· of all other sick 
leave. The NVEA president ·then wrote to tha 
District, stating that the existing practice was not in 
accordance with the court .decisions and requesting 
bargaining to determine whether the District would 
agree to change the interpretation of the contract to 

· allow the differential. pay period to run consecutively 
to accumulated. sick leave. the present action was 
instituted because the District disagreed with NVEA's 

· reading of the ~ase law and refused to alter its policy. 

FN4 The letter cited Jefferson Classroom 
Teqcbers Assn. y Jefferson Elementary 
SChool Dist. (1982) 137 Cal.Aon.3d 993 · 
[187 Cal.Rptr. 5421; California Teachers' 
Assn. v. Governing Board 0983) 145 
Cal.Ann;3d 735 (193 Cal.Rptr. 6501: 
California Teachers' Assn. y. Parlier 
Unified School Dist. (1984) 157 Cal.APP.3d 

.. 174 [204 Cal.Rptr. 201. 

Discussion· 

Resolution of the question when the five-month 
period for differential pay begins to run requires lis to 
interpret sections 44977 and ~. (1) Under 
established principles of statutory construction, this 
court must ascertain the intent of the Legislature so as 
to effectuate the puri)ose of the law. (Cali(ornla 
Teachers' Assn. v. Governing Board, supra. 145 

Cal.Ann.3d 735. 740; Palos Verdes Faculty Assn. v. 
Palos Verdes Peninsula Unified Sch. Dist. Cl978l 21 
Cal.3d 650. 658 [147 Cal.Rptr. 359. 580 P,2d 11551.l 
Cl) "Whenever possible, effect should be given to the 
statute as a whole, and to its every word and. clause 
so that no part or provision will become useless or 
meaningless, since it is presumed that every word and 
provision was intended to have some meaning and 
function." (California Teachers' Assn. v. Parlier 
Unified School Dist., supra. 157 Cal.Aon.3d 174. 
fil.) Q) The various parts of a statutory enactment 
must be· harmonized by considering the particular 
clause or section in the eontext of the statutory 
framework as a· whole. ( Id., a~ p. 179; Cali(ornia 
Teachers' Assn. i · G(7Verning Board, sypra. 145 
Cal.App.3d at p. 740; Palos Verdes Faculty Assn. y. 
Palos Verdes Peninsula Unified Sch. Dist .. supra. 21 
Cal.3d at p. 659.) Although several cases have 

· explored the relationship between sections 44977 and 
44978, none have addressed the precise question 
before us. 

® "Sick leave under section 44978 and differential 
pay under section 44977 are distinct, mutually 
exclusive concepts. The first permits no deductions 
from . the teacher's salary during absence and 
continues as long as' the teacher has current and 
accumulated sick leave. The second concept -
redliced compensation - comes into play only after · 
sick leave bas been exhausted *249 and permits the 
district to deduct the cost of a substitute teacher from 
the teacher's salary." (Cali(ornla Teachers' Assn. v. 
Parlier Unified School Dist., supra. 157 Cal.Ann.3d 
at p. 180. These statutory provisions "work together 
to create a unified framework governing . school 
district compensation of certificated employees 
during unavoidable absences .caused by accident and 
illness. Their obvious purpose is to provide economic 
security to teachers who are unable to teach because 
of accident or illness." (Id., atp. 179.) 

While section 44977 clearly establishes the duration. 
of the period for which teachers are entitled to 
differential pay, it says nothing about how this perioa 
relates to the period of sick leave under section 
44978. Section 44978, however, states that ''the 
provisions of Section 44977 relating to 
compensation, shall no_t apply to the first 10 days of 
absence on account of illness or accident of any 
[certificated] employ~e employed ·five days a week or 
to the proportion of I 0 days of absence to which such 
employee employed less than five days a week is 
entitled hereunder on account of illness or accident or 
to ruch additional days granted by the governing 
board." This provision of section 44978 has been 
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a judicially seen as "a legislative attempt to 'clarify' .... 
W;, , .that a district may not deduct the cost of a substitute 

;:c,c·,,,,.teacher from the absent teach13r's salary during sick 
. : ,,,~;:/:;~,,;lea:-'.e." (Callfornia Teachers' Ayn. v. Parlier Unified. 

· School Dist.. sW,ra. 157 Cal.App.3d at p. 183.) 

--

The question presented iii Parlier was whether the 
10-day limitation in section 44978 meant that a · 
1eacher who had exhausted sick leave must wait 10 
days before being· entitled to differential pay. The 
court noted 2 possible interpretations of the 10-day 
limitation in section 44978: first, that differential 
compensation may not be paid during the first 10 
days of absence ev13n if a teacher hB!I no current. or 
accumulated sick leave; or second, that a district may 
not deduct the cost of a substitute teacher during the · 
first 10 days of absence. 057 Cal.APP.3d at p. 180.) 
The first interpretation presented a problem because 
it miglit suggest that after the first 10 days a teacher 
with accumulated sick leave would be entitled to both 
sick pay and differential pay. ( Id., at p. 181.) The 
second jnterpretation, on the other hand, presented a 
probl~:because it might ·suggest that a district could 
deduct the cost of a substitute teacher after the first 
10 days- of-absence even though the absent teacher 
was due ... more than 10 days of sick pay because of 
accumulated leave. (Ibid.) The court found both of 
these potential results unacceptable and interpreted · 
the l 0-day limitation to mean that substitute teacher 
pay cou_ld not be deducted for as long as the absent 
teacher was entitled to sick leave, whether 10 days of · 
c:urrent leave or a longer accumulated leave. ( Id., at 
pp. 182-183.) *250 

Appellants rely ·heavily on the language in which · 
-Parlier stated its hording: "We conclude that a 
teacher has a statutory right to differential 
compensation for any absence of five months or less, 
such pay to· commence immediately upon exhaustion 
of all· sick leave." ( Id., at p. 182.) Standing alone, 
this language implies that the five-month period for 
differential pay is to begin only after exhaustion of 
accumulated sick leave. The context of the statement, 
however,. makes clear that the court was responding 
to suggestions that the I 0-day limitation required a . 
waiting period before differential pay could . begin or 
that a district might be able to deduct substitute 
teacher costs during the period of an .absent teacher's 
accumulated sick leave. (Id., at pp. 182-183.)Par/ier 
was concerned with payments of . differential 
compensation and directly precludes any detraetion 
from the full pay due a teacher with.accumulated sick. 

. leave. It did not address the question of the timing of 
the period for differential pay. 

Pages 

Other cases construing sections 44977 and 44978 
also defme some · parameters of the right of 

· differential pay without . directly addressing its 
starting date. Jefferson Classroom Teachers Assn. v . 
Jefferson Elementary School Dist .. · supra, 137 
Cal.App.3d 993 . was concerned with the type of 
illness or injury which would trigger the right to 
differential pay rather than the time for which the 
right would iiist. The cotirt determined that 
differential compensation ·must . be paid when a 
teacher is absent after exhaustion ·of·· sick leave · 
whether the absence is due to a prolonged illness or 
injury continuing past . the time sick. leave is 
exhausted or to an unrelated illness or injury 
occurring after sick leave has been'exhausted. (Id., at .. 
pp. 998-999.) California Teachers' Assn. y, 
Governing Board supra. 145 Cal.App.3d at pp. 746-
747 held that there is a separate entitlement to five 
months of differential pay for each school year, even 
if the absence in a later year is dueto·the same illness 
or injury as _the absence in a prior year. The case did 
not, however, consider whether in a given year the 
period for differential pay· overlilps with the' period of 
accumulated sick leave. · 

~ To accept appellants' argument that the period 
for differential pay should run consecutively to 
accumulated sick leave would be to ignore the 
provision in section 44978 ·expressly precluding 
application of sectiog 44977 to the ·rtrst 10 days of 
absence due to illness or injury. This limiting 
provision obviously refers to the period of current 
annual sick leave: it states that. the differential pay 
statute shall not apply for the first 10 days of absence 
due to illness or injury for a full-time employee or to 
the proportion of 1_0 days of absence to which a part
time employee · is entitled, precisely the . period 
established in section 44978 for annual sick leave. 
Legislative history shows that as originally enacted 
the sick .leave statute provided for five days of sick 
leave per year and the limiting provision precluded 

. application of the *251 differential pay statute to the 
first five days of absence. {Stats. 1943, ch. 829, p. 
2626; Stats. _1943, ch. 71, p. 579.) In subsequent 
amendments, the limiting provision· has. referred to · 
five days when the statute provided for five days of 
annual sick leave and to ten days when the statute 
provided for ten <lays of such leave. (Stats. 1945, ch. 
1146, § l, p. 2186; Stats'. 1947, ch. 743, § 1, p. 
1798; Stats. 1953, ch. 525, § I, p. 1777; Stats. 1955, 
ch: 157, § 1, p. 608; Stats. 1959, ch. 2, § 3, p. 956; 
Stats. 1975, ch. 914, § 2, p. 2017; Stats. 1976, ch . 
1010, § 2, p. 3459; Stats.1976, ch. 1011, p. 4581.) In 
all of these amendments, the statute.has provided that 
unused annual sick leave should accumulate from 
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year to year. Had the Legislature intended that the 
differential pay statute not apply during the period of 

. accumulated sick leave rather than only during the 
period of current leave, .it could easily have said so. 
(fil The fact that the limiting provision has always 
referred to the period of current sick leave despite 

· variotis amendments of the statute generally is a 
strong indication of legislative intent that only the 
current sick leave period is entirely· free o( _the 
application of section 44977. •uThe failure of the 

. Legislature to change the law in a particular respect 
when the subject is.generally before it and changes in · 
other respects are made is indicative of an intent to 
leave the law as it stands in .the aspects not 
amended."' (San Diego Union v. City Council (1983) · 
146 Cal.AOP.3d 947, 956 [196 Cal.Rptr. 45tl . 

~ The California Attorney General hes 
consistently interpreted sections 44977 and ~ to 
run concurrently after the first 1 O days of absence, 
concluding that the 5-month period of differential pay . 
begins at the end of the 10 days' current sick leave 
but that the employee receives full pay for as long as 
he or she is ·entitled to accumulated sick leave. (29 
Ops.Cal.Atty.Gen. 62, 63 . (1957); 30 
Ops.Cal.Atty.Gen. 307, · 309 (1957-1958); 53 
Ops.Cal.Atty.Gen. 111, 113 (1970).){i) Opinions of 
the Attorney General, while not binding, are entitled 
to great weight. (Henderson v. Board of Education 
C1978) 78 Cal.App.3d 875. 883 £144 Cal.Rott, 5681: 
Lucas y. Board of Trustees Cl 97 ll 18 Cal.Anp.3d 
988. 991-992 (96 Cal.Rnt:r. 4311.) In the absence of 
controlling authority, these ·opinions are persuasive· 
"since the Legislature is presumed to be cognizant of 
that construction of the statute." C- Henderson v. · 
Bo_ard of Education, supra. at p. 883, fn. omitted.) 

~ Longstanding administrative practice also 
supports the view that . differential pay and 
accumulated sick leave periods · should run 
concurrently. The record in this case shows that a 
number of school districts in California have for 
many years interpreted sections 44977 and 44978 to 
require that the differential pay period run 
concurrently with accumulated *25:2 sick leave. PN

5 

The declaration of the deputy superintendent of the 
administration branch of the State Department of · 
Education.states the department's view that waiting to 
commence differential pay until certificated 
employees have ·exhausted accumulated sick leave 
would have a substantial negative impact on the . 
quantity and quality of direct instructional services to 
pupils because less money would be available for 
such purposes. @ "The Legislature is presumed to be 
aware of a long-standing administrative practice .... 1f 

Page6 

the Legislature ... makes no substantial modifications .e 
to the act, there is a strcing indication that the ., .. · ,_ . 
administrative practice was consistent with the · .,.~,,,:;·;.'.};,:,,,-, :·.-·:. 
legislative intent." (Hom y. Swoap· (1974) 41 .. ,:,<; .•. ,,::],;;,~r..:i" · 
Cal.App.3d 375. 382fl16 Cal.Rptr. 1131; El Dorado . · ' · ' ;; : . 
Oil Works v. Mccolgan (1950).34 Cal.2d 731. 739 · 
[215 P.2d 4).) 

FN5 Respondent introduced· declarations 
from the superintendents of the Richland 
School District (rural), Sweetwater Union 
High School District (urban), and El 
Segundo Unified School District (urban); 

. the personnel/payroll manager for the San 
biego Unified School District (urban); the 
Vice Chancellor for Personnel Services for 
the Los Angeles Community College 
District (urban); and the Assistant 
Superintendent of Personnel Services for the 
Napa Valley Unified School District. The 
declarations indicate that these districts all 
count the period for differential pay 
concurrently with accumulated sick leave, 
the Sweetwater School District having done 
so for at least 26 years and the San Diego 
District for at least 16 years. The other 
declarations do not specify precise dates. 

00 Appellant urges that to require the differential 
pay period to run .concum:ntly with an employee's 
accumulated sick leave is to penalize employees with 
good records of attendance while rewiirding those 
with poor records: whereas employees who have used 
all ~eir. sick leave will receive a full five months of 
differential pay if they become injured or ill, those 
who have used none of their sick leave will receive 
less than five months of differential pay or none lit 
all. Viewed this way, the District appears to obtain a 
windfall· when an employee suffering an extended 
illness has significant accumulated ·sick leave .. 
Section 44977. however, is besf viewed iLs mandating 
a minimum measure of protection for employees 
required to sustain Jong absences due to illness or 
injury. At the same time as the statute provides for 
five months of differential compensation, it 
authorizes school districts to establish. rules and 
regulations regarding compensation for employees 
absent for more than five months due to illness or 
injury. C§ · 44977.) A district may, then, provide 
compensation for a longer period, but the statute 
ensures that no district will fail to compensate . . PN6 
employees for at least five months. . . Employees 
with· sufficient accumulated sick leave will receive 
compensation in .the amount of full salary; those 
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without li.ccumu lated sick leave will receive only 
differential pay. There is simply nothing in *253 
sections 44977 and 44978 to indicate that the 
Legislature meant the period for differential pay to 
begin lifter exhaustion of all accumulated sick leave. 

FN6 Indeed, a district is required to pay five 
· months differential compensation to teachers 

without current or· accumulated sick leave 
even though the absence occurs before any 
service has been rendered during the school 
year. (Lakeside Federation of Teachers 11. 

Board of Trustees 0977) 68 Cal.Arip.3d 
609, 612. 620 [137 Cal.Rptr. 5171.l 

The judgment is affirmed. 

Rouse, J., and Smith, J., concurred.*254 
Cal.App. I.Dist .. 
Napa Valley _Educators' Assn. v. Napa Valley Unified 
School Dist. 
194 CatApp.3d 243, 239 Cal.Rptr. 395, 41 Ed. Law 
Rep.260 ·. 

END OF DOCUMENT 
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. . .. 
County Sanitation Dist. No. 2 ofl,os Angeles County 

v. Los Angeles County Employees Ass'n, Local 
660Cal.COUNTY SANITATION DISTRICT NO. 2 

OF LOS ANGELES COUNTY, Plaintiff and 
Respondent, 

v. 
LOS ANGELES COUNTY EMPLOYEES' 
ASSOCIATION, LOCAL 660, SERVICE 

EMPLOYEES INTERNATIONAL UNION, AFL
CIO et al., Defendants and Appellants 

L.A. No. 31850. 

Supreme Court of California 
. , May 13, 1985. 

SUMMARY 

The trial court, in a tort action, awarded a county 
sanitation district damages and prejudgment interest 
against a county employees' union in connection with 
the union's involvement in a labor strike ·against the 
district. The trial court found the strike to be unlawful 
and in violation of ·the public policy of the state. 
(Superior Court of Los Angeles County, No. ·c 
166219, Charles H. Older, Judge.) · 

The Supreme Court reversed, holding the common 
law prohibition against public sector strikes should 
not be recognized, that strikes by public sector 
employees as such are neither illegal nor tortious 
under California common Jaw, and that it is not 
unlawful for public employees to engage iii a 
concerted work stoppage for the purpose of 
improving their wages or conditions of employment, 
unless it bas been determined that the work stoppage 
poses an imminent threat to public health or safety. It· 
held that the right of public employees to strike is not 
unlimited, and that" tlie Legislature could conclude 
that certain categories of public employees perform 
such essential services that a strike would invariably 
result in imminent danger to the public health and 
safety, and must therefore be prohibited. It held the 
courts must proceed on a case-by-case basis. 
(Opinion by Broussard, J., with Mosk and Grodin, 
JJ., concurring. Separate concurring opinion by Kaus, . 
J., with Reynoso, J., concurring. Separate concurring 
opinion by Bird; C. J. Separate concurring opinion by 
Grodin, J. Separate dissenting opinion by Lucas, J.) 

HEADNOTES 

Classified to California Digest of Official Reports 

U!,, !.!!.) Labor § 47-Labor Disputes-Strikes· 
Against Public Entity--Fire Fighters .. 
With the exception of fire fighters (*56SLab. Code. 
§ 1962), no statutory prohibition against strikes by 
public employees exists in the state. 

G!!., !!!) Labor § 47--Labor Disputes-Strikes 
Against Public Entity. 
The fact that Gov. Code. · § 3509 ·specifically 
precludes the application to public employees of Lab. 
Code. § 923. which has been construed to protect the 
right of private sector employees to strike, is not to be 
viewed as a general prohibition on the right of public 
employees to strike. ' 

. . 
Q!, ~ ~ Labor § 47--Labor Disputes--Strikes 
Against Public Entity--Common Law Prohibition-
Rationale. . 
The common law prohibition against public 
employee strikes is not supported by the four policy 
rationales and justifications advanced in its ·support, 
namely that a strike by public employees is 
tantamount to a denial of governmental authority or 
sovereignty; the terms of public employment are not 
subject to bilateral collective bargaining, as in the 
private sector, since they are set by the legislative 
body thi-ough unilateral lawmaking; that granting 
public employees the right to striJce would afford 
them excessive bargaining leverage, since legislative 
bodies . are responsible for public employment 
decisiorunaking, and would result in distortion of the 
political process and an improper delegation of 
legislative authority; and that public employees 
provide the central public services which, if 
intemipted by strikes, would threaten the public 
welfare. · 

~ ~ Courts § 32-Decisions and Orders--Power 
and Duty of Courts- Rejection of Common Law 
Doctrine-Public Employee Strikes. 
The judicillfY, and not only the Legislature, can reject 
the common law. doctrine prohibiting public 
employee strikes. Legislative silence is not the 
equivalent of positive legislation and does not 
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preclude judicial · reevaluation of common law 
doctrine. Courts may modify, or even abolish the 
common law:ruJe when reason 'or equity demand it, 
or when itS· underlying priilCiples are no longer 
justifiable in light of modem.society. 

@!, fil!) Courts § · 32--Decisjons and· Orders~· Power 
and Duty of Courts- Legislative Inaction. 
When the law governing a subject has been shaped 
and guided by judicial .decision, legislative inaction 
does not necessarily C011Btitute a tacit endorsement of 
the precise stage in the evolution of the .law extant at 
the time the Legislature did nothing; it may signify 
that the Legislature is willing to entrust the. further 
evolution of legal doctrine to judicial development. 

<fill, fil!, ~ Labor § 4 7--Labor Disputes--Strikes 
Against Public Entity--Common Law Prohibition. 
There is no common law prohibition *566 . agaillBt 
public sector strikes, such strikes. are not tortious 
under California common law, and it is not unlawful 
for public employees to engage in a concerted work 
stoppage for the purpose of improving their wages or 
conditions . of employment, unless it has been 
determined that the work stoppage poses an imminent 
threat to public health. or safety. Accordingly, a 
county sanitation district was not entitled to damages 
and prejudgment interest awarded against a public 
employees union predicated on the premise its strike 
agaillBt the district was illegal under the common law 
prohibition. · 
[Labor law: Right of public employees to strike or 
engage in work stoppage, note. 37 A.L.R.3d 1147. 
See also Cal.Jur.3d. Labor. § 191;· Am.Jur.2d, 
Labor and Labor Relations. § 1734.] 
<2!, 1l!,) Labor § 13~-Labor Unions--Fundamental 
Right of Workers. 
The right to form and be represented by unions is a 
fundamental tight of American workers that has been 
extended to public employees through constitutional 
adjudication as well as by statute. 

(!!,, J!h) Labor § 14--Labor Unions--Nature and 
Purpose--Economic Pressure. 
Workmen may lawfully· combine to exert various 
forms of . economic pressure on an employer, 
provided the object · sought. to be accomplished 

. thereby has a reasonable relation to the betterment of 
labor conditions, and they act peaceably and 
honestly. This right is guaranteed by the federal 
Constitution as an incident of freedom of. speech, 
press and assemblage, and it is not dependent on the 
·existence of a labor controversy between the 
employer.and his employee . 

(2!, J&) Constitutional Law § 61--First Amendment 
and Other Fundamental Rights of Citizens·· 
Governmental Regulation and Restriction of 
Fundamental Rights-Necessity . for Specificity-
Freedom of Association. . · 
Even where a compelling state purpose · is present, 
restrictions on the freedom of association protected 
by U.S. Const.. 1st Amend., and .inade applicable to 
the states by U.S. Const.. 14th Amend., must be 
drawn with narrow specificity. First Amendment 
freedoms are delicate and vulnerable and must be 
protected wherever possible. When government seeks 
to liinit those freedoms on the basis of legitimate and 
substantial governmental purposes those purposes 
cannot be pursued by means that broadly stifle 
fundamental personal liberties when the end can be 
more narrowly achieved. Precision of regulation is 
required so that the exercise of precious freedoms 
will not be unduly curtailed except to the extent 
necessitated by · the legitimate governmental 
objective. *567 

COUNSEL 
Oeffner & Satznian, Leo Geffner and Jeffrey Paule 

. for Defendants and Appellants. 
Charles P. Scully, Donald C. Carroll, Charles P. 
Scully II, Jennifer Friesen, Fred Okrand, Glenn 

· Rothner, Anthony R. Segall, Reich, Adell & Crost, 
Victcir J. Van Bourg, Van Bourg, Allen, Weinberg & 
Roger, A .. Eugene Huguenun, Jr., Michael R. White, 
Riiymond L. Hansen, Charles R. Gustafson, Henry R. 
Fenton and Levy, Ansell & Goldman as Amici 
Curiae on behalf of Defendants and Appellants .. 
Musick, Peeler & Garrett, Stuart W. Rudnick, Steven 
D. WeillBtein and Neil 0. Andrus for Plaintiff and · 
Respondent. 
George Agnost, City Attorney (San Francisco), Philip 
S. Ward and Steven A. Diaz, Deputy City Attorneys, 
H. Jess Senecal, Jack T. Swafford, Burris, Lagerlof, 
Swift & Senecal, Robert E. Murphy, Robin Leslie 
Stewart, Kronick, Moskovitz, Tiedemann & Girard, 
Ronald A. Zumbrun and Anthony T. Caso as Amici 
Curiae on behalf of Plaintiff and Respondent. 
BROUSSARD, J. 
Defendants appeal from a judgment awarding 
plaintiff sanitation district damages and prejudgment 
interest in · connection with defendant union's 
involvement in a labor strike against plaintiff. The 
case squarely presents issues of great import to public 
sector labor-management relations, rtamely whether 
all strikes by public employees are illegal and, if so, 
whether the striking union is liable in tort for 
compensatory damages. After careful review of a· 
long line of case law and policy arguments, we 
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conclude that the common law prohibition against all·· · 
public employee strikes is no longer supportable; ... On July 5, 1976, approximately 75 percent. of the 
Therefore, the judgment for the plaintifffirtding the· ~- ·• .·.·. 'E>istrict's employees went out on strike after 
strike to be unlawful and awarding damliges:;.iiiterest;. .:;••,;•.negotiations between the District and the union for a · 

· and costs must be reversed. • "'""'" '·:' · ··· · ••'llew wage and benefit agreement reached an impasse 

I. Statement of the Case. 

Defendant union (Local 660 or the union) is a labor 
organization affiliated with the Service Employees 
International Union, AFL-CIO, and has been· the 
certified bargaining representative ·or the blue collar 
employees of the Los Angeles Sanitation District 
since 1973. Plaintiff is one of 27 sanitation *568 
districts within Los Angeles County FN 

1 and is 
charged with providing, operating and maintainllig 
sewage transport and treatment . facilities and landfill 
disposal sites throughout the county .. FNl The District 
employs some 500 workers who are directly or 
indirectly responsible for the operation and 
maintenance of its facilities and who are members of, 
or represented'by, Local 660. Since 1973, the District 
and Local 660 have bargained concerning wages, 
hours and working conditions pursuant to the 
Meyers-Milias-Brown Act (MMBA). (Gov. Code. § 
§ 3500-3511.) Each year these negotiations have 
resulted in a binding labor eontract or memorandum 
of unders~ding (MOU). . (See Glendale Citv 
Employees' Assn. v. Citv of Glendale 0975) 15 
Cal.3d 328 [124 Cal.Rptr. 513; 540 P.2d 6091) 

FNl Each such district is a separate and 
autonomous political subdivision of the 
State of California, authorized by Health and 
Safetv Code section 4700 et seq. County 
Sanitation District No. 2 of Los Angeles 
County is authorized by a joint powers 
agreement to act on behalf of itself and the 
26 other. districts In numerous matters, 
including personnel and labor relations. 
(These 27 sanitation districts are hereinafter 
jointly referred to as the District.) 

FN2 In 1976, the facilities operated by the 
District included 6 sanitary landfills whii:h · 
together received about 15,000 tons of solid 
waste each day, 11 treatment plants 
processing 450 million gallons of raw 
sewage per day,. 4 maintenance yards, and 
46 pumping stations. In maintaining these 
operations, the District served 
approximately 4 million residents of the 
county. 

and failed to produce a new MOU. The District 
promptly filed a complaint for injunctive relief and 
damages and was· granted a temporary restraining 
order. The strike ·continued for· approximately l f 
days, during which time the District was able to 
maintain its facilities and operations through the 
efforts of management personnel and certain union 
members who chose not to strike~ FNJ On July 16, the 
employees voted to accept a tentative agreement on a. 
new MOU, the terms of which were identical to the 
District's offer prior to the strike. 

FN3 The union maintains that the strike 
settled on July 12, while the trial court's 
findings agreed with the DiStrict's contention 
that the strike settled on July 16. In addition, 
the District maintained that the strike was 
not entirely peaceful and had alleged various . 
acts of vandalism were committed by· the 
strikers. The union denied these charges in 
full. . 

The District then proceeded with the instant action 
for tort damages. The trial court found the strike to be 
unlawful and in violation of the public poHcy of the 
State of California and thus awarded the District 
$246,904 in compensatory damages, FN

4 prejudgment 
interest in the .amount of $87,615.22 and costs of 
$874.65. *569 . 

FN4 This figure represents the following 
strike-related damages: y.'ages and FICA 
payments: $304,227; earned compensatory 
time. off valued at Slii,040; miscellaneous 
security, equipment and meal expenses: 
$55,080; health care benefits paid to striking 
employees: $6,000; less a $134,443 set off 
in wages, ·FICA and retirement benefits that 
the District did not have to pay out on behalf 
of striking workers. 

II. The Traditional Prohibition Against Public 
Employee Strikes. 

Common law decisions in other· jurisdictions at one 
time held that no employee, whether public or 
private, had a right to strike in concert with fellow 
workers. In fact, such collective action was generally 
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viewed as a.conspiracy and held subject to both civil 
and criminal sanctions. FN

5 ·over the course of the 
·20th centurY, however, courts and · legislatures 
gradually acted ·to change these Jaws 8s they applied 
to p.rivate sector employees; today' the right to strike 
is generally accepted as indispensable to the system 
of collective bargaining and negotiation, which 
characterizes labor-management relations in the 
private sector. FN6 · • 

FN5 See Commonwealth v. Pullis (Mayor's 
Ct.. Phil. 91806) reported in 3 Commons, 
Documentary History of . American 
Industrial Society (1910) p. 59; Walker v. 
Cronin (1871) 107 Ma8s. 555: Kegelahn v. 
Guniner (1896) 167 Mass. 92 [44 N.E. 
l.Q11l; LOewe v. Lawlor Cl 908) 208 U.S. 274 
. (52 L.Ed. 488. 28 S.Ct. 3011. 

FN6.Congress gradually, through a series of 
legislative enactments, not only granted 
private sector employees a right to strike and 
to· engage in other concerted activities, but 
also deprived employers of their traditional 
remedies of ·injunction and damage suits. 
(See 38 Stat. 130 (1914) [Clayton Antitrust 
Act], codified as amended at 15 U.S.C. § § 
li. .11.. 26 (1970). ·26 (1970), u.s.c. § 52 
(1970); 47 Stat. 70 (1930) [Norris-La 
Guardia Act], codified at 29 U.S.C. § § 
101-115 (1970); 47 Stat., pt. II ~77 (1926) 
[Railway Labor Act], codified as amended 
at 45 U.S.C. § § 151-188 Cl970l; 49 Stat. 
449 (1935) .[Wagner Act], codified as 
amended at 29 U.S.C. § § 141-197C1970l.) 

By contrast, American law continues to regard public 
sector strikes in a substantially· different manner. A 
strike by employees of the United States govem~ent 
may still be treated as a crime, FN

7 and strikes by state 
and local employees have been e7£licitly allowed by 
courts or statute in only 11 states. 1 *S70 · · 

FN7 Employees of the federal government 
are statutorily prohibited from striking under 
5 United States Code section 7311 0976), 
which prohibits an individual from holding a 
federal position if he "participates in a 
strike, or asserts the right to strike against 
the Government of the United States .... " In 
United Federation of Posto/ Clerks v. Blount 
CD.D.C. 1971) 325 F.Supp. 879. affd., 1Qi 
U.S. 802 [30 L.Ed.2d 38. 92 S.Ct. 801 

ill1U. the court upheld the constitutionality 
of the strike prohibitions, yet declared 
unconstitutional the "wording insofar as it 
inhibits the. assertion of the right to. strike. 
... " (Id. at p. 881 [italics in original].) In 
194 7, Congress originally denied federal 
employees the right to strike in section 30S 
of the Labor M;anagement Relations· Act 
(Taft-Hartley Act), chapter 120, 61 Statutes 
at Large 136 (1947). This act was repealed 
and ultimately"replaced by section 7311. · 

FN8 Those 11 states are Alaska, Hawaii, 
Idaho, Illinois, Minnesota, Montana, Ohio, 
Oregon, Pennsylvania, Vermont, and. 
Wisconsin. (See further discussion below.) 
Interestingly, -the United States is virtually 
alone among Western industrial nations in 
upholding a general prohibition of public 
employee strikes. Most European countries 
have permitted them, with certain 
limitations, for quite "some time as has 
Canada. See, e.g., Anderson, Strikes and 
Impasse Re.folution in Public Employment 
(1969) 67 Mich.L.Rev. 943, 961-964. 

Contrary to the assertions of the plaintiff as well as 
various holdings of the Court of Appeal, FN9 this court 
has· repeatedly stated that the legality of strikes by 
public employees .in California has remained an open 
question. In Los Angeles Met. Transit Authority v. 
Brotherhood of Railroad Trainmen (1960) 54 Cal.2d 
684. 687-688 [8 Cal.Rotr. !. 355 P.2d 9051. this-court 
stated in dictum that "[i]n the absence of legislative 
authorization public employees in general do not 
have the right to strike ... " but proceeded to bold that 
a statute affording public transit workers the right "'to 
engage in other concerted activities for the pwpose of 
collectively bargaining or other mutual aid or 
protection"' granted these employees a right to strike. 
However, in our very next opinion on the issue, In re 
Berry <1968) 68 Cal.2d 137 [65 Cal.Rptr. 273. 436 . 
P.2d 2731 we invalidated .an injunction against 
striking public employees as unconstitutionally 
overbroad, and expressly reserved opinion on ''the 
question whether strikes by public· employees can be 
lawfully enjoined." (Id .. p. 151.l 

FN9 See, e.g., StationOry ·Engineers v. San 
Juan Water Dist. (1979) 90 Cal.App.3d 796. 
801 [153 Cal.Rptr. 6661: Pasadena Unified 
Sch. Dist. 11. Pasadena Federation of 
Teachers (1977) 72 Cal.App.3d I 00 illQ 
Cal.Rptr. 41); Service Employees' 

C 2006 Thomson/West No Claim to Orig. U.S. Govt. Works . 

. 542-



699 P.2d 835 Page 5 
38'Cal.3d 564, 699 P.2d 835, 214 Cal.Rptr. 424, 119 L.R.R.M. (BNA) 24~3, 53 USLW 2578 
(Cite as: 38 CaL3d 564, 699 P.2d 835) 

A · · International Union, Local No. 22 v. 
··'·':'>;·•F·' ..... :· Roseville Communitv Hosp.· 0972) 24. 
.. "·"L'':'·''""''·"" · ···: "'.,,,Cal.Aoo.3d 400, 408 [!OJ Cal.Rotr. 691; 
·"'"'' .·:·.;•,'c''''':'i• «•.,::,,;:Trustees of Cal. State Colleges v. Local 

'!o•·:."·' · · .JJ352, S.F. State etc. Teachers' 0970) 13 

,a: -

Cal.Aw.3d 863, 867 [92 Cal.Rotr. 1341: 
Cltv o(San Diego y. American Federation of 

· State etc. Employees 0 970) 8 Cal:Aw.3d 
308. 310 [87 Cal.Rotr. 2581; Almond v. 
Countv of Sacramento (1969) 276 
Cal.App.2d 32. 35 [80 Cal.Rptr. 5181. 

In our next opportunity to examine public employee 
strikes, Citv and County ofSan Francisco v. Cooper 
Cl 975) 13 Ca!.3d 898 £120 Ca!.Rotr. 707. 534 P .2d 
4031. which involved a suit challenging the validity 
of a strike settlement agreement enacted by the city, 
we held only that such settlement agreements are 
valid. After noting the Court of Appeal holdings that 
public employee sttjkes are illegal and the employees' 
counterargument that such strikes are impliedly 
authorizjilt by statute, our unari imous opinion 
declared : that 'we had no occasion to resolve that · 
controversy in that action.< Id., p. 912.) 

In a similar vein, this court has carefully and 
explicitly,, reserved judgment on . the issue of the 

· legality of public employee strikes on at least three 
other occasions in recent years. FNID Indeed, our 
reluctance to address the issue head~on bas elicited 
critical · commentary froin both dissenting and 
concurring *571 . opinions, which have urged us to 
resolve the question· once and for all. FNI 1 While we·· 
had· ample reason for deciding the aforementioned 
cases without determining the broader question of the 
right of public employees to strike, the instant case 
presents us with the proper circumstances for direct 
consideration of this fundilmental issue. 

FNJO San Diego Teachers Assn. v. Superior 
Court {]979) 24 .Cal.3d 1 [154 Cal.Rptr. 
893, 593 P.2d 8381: El Rancho Unified 
School Dist. v. National Education Assn. 
CJ 983) 33 Cal.3d 946 [192 Cal.Rptr. 123. 
663 P.2d 8931; and . International 
Brotherhood ofElectrica/Workers v. City of 
Gridlev Cl 983) 34 Cal.3d 191 [ 193 Cal.Rotr. 
518. 666 P.2d 9601. . 

. FN 11 See, e.g., dissenting op1mon of 
Richardson, J., in San Diego Teachers Assn. 
v. Superior Court, supra. 24 Cal.3d l and 

· concurring opinfon of Richardson, J., in El 
Rancho Unified School Disi. v, NaJiona/ 

EdUcation Assn. supra. 33 Cal.3d at page 
962. where he stated that "[t]his court should 

· no longer continue its hesitant, tentative 
ritual' dance around the perimeter of this 
central legal prinCiple .... " 

Before. commencing our discussion, however, we 
must note that the Legislature bas· also chosen to 
reserve judgment on the general legality of strikes in 
the public sector. As Justice Grodin observed in his 
concurring opinion in El Rancho Unified School Dist. 
v. National Education Assn .. supra. 33 Cal.3d. 946. 
964. "the Legislature itself has steadfastly refrained 
from providing clearcut guidance." ClA) With the 
exception of firefighters (Lab. Code. § I 962), no 
statutory. prohibition against strikes by public 
employees in this State exists. FNt

2 The MMBA, the 
statute under which the present controversy arose, 
does not directly address the question of strikes. 

FN12 For just one example, the Winton Act 
(former Ed. Code, § 13080 et seq.), which 
governed the relationship between local 
school boards and teachers' unions, neither 
affirmed nor rejected the ·teachers' right to 
strike. In 1975 the Legislature rep.ealed the 
Winton Act and added new provisions to the 
Government Code to establish an Education 
Employment Relations Board _.(see Gov. 
Code. § 3540 et seq.); the new enactment 
a!So does not prohibit .strikes by teachers. It 
illso bears mention. that the California 
Assembly Advisory Council on Public 
Employee Relations in its final report of 
March 15, 1973, concluded that, "[s]ubject 
only to [certain specified] restrictions and 
limitations ... public employees should have 
the right to strike" (p. 24) and proposed a 
statute' to carry out these goals (appen. a). 
However, this· proposed statute. was never 
enacted into law, perhaps further reflecting a 
legis.lative decision to leave the .ultimate 
determination of this thorny issue to the 
judiciary. 

The MMBA sets forth the rights of municipal and 
county employees in California. FNIJ (Gov. Code. § § 
3500-3511.) The MMBA protects ,the right of such 
employees · "to form, join, and participate in the 
activiti.es of employee *57:2 organi2:ations ... for the 
purpose of representation on all matter.i of employer
employee ~lations.'! It also requires public 
employers to "meet and confer" in good faith with 
employee representatives on all issues within the 
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scope of representation. As explained in its preamble, 
one of the MMBA's main purposes is to improve 
communications between public employees and their 
employers by providing a reasonable method for 
resolving disputes. A further stated purpose is to 
promote improved personnel relations by "providing 
a unifonn ·basis .for recognizing the right of public 
employees to join organizations of their own choice." 
~~ . 

FN13 The MMBA revised its predecessor, 
the Brown Act, in 1968. The MMBA 
amendments, however, apply only to local 
government employees because the MMBA 
deleted reference to the "State of California" 
and explicitly defined "public employee" as 

. one employed by any political subdivision 
of the state. (See Gov. Code. § 3501.) 
Presently, state employees are governed by 

· the State Employer-Employee Relations Act 
(Gov. Code.§§ 3512-3524). 

Additional groups of employees were excepted from 
coverage under the Brown Act by pr.evious 
legislation. These employees are consequently not 
covered by the MMBA. (See· Pub. Util. Code. § § 
25051-25052. addCd by Stats. 1955, ch. 1036, § 2 at 
pp .. 1960-1961 [governing bargahiing. bern.:een 
employees of the Alameda-Contra Costa Transit 
District and their employers]; ~b. Util. Code, 
Appen. I, § 3.6(b)-(g) [governing bargaining in the 
Los· Angeles Metropolitan Transit Authority]; Ed; 
Code, § § 13080-13089 [governing educational 
employees).) 
For a detailed discussion of the ·scope and purposes of 
the MMBA, see Grodin, Public Employees 
Bargaining in California: The Meyers-Milias-Brown 
Act in the Courts (1972) 23 Hastings L.J. 719; Note, 
Collect/lie Bargaining Under the Meyers-Milias
Brown Act - Should Local Emplqvees Have the Right 
to Strike (1984) 35 Hastings L.J. 523. 

FN14 However, the MMBA contains no 
clear mechanism for resolving· disputes. It 
merely provides that if the parties fail to 
reach an agreement, they may agree to 
appoint a mediator or use other impasse 
resolution procedures agreed upon by the 
parties. Additionally, the MMBA does not 
authorize the establishment of an 
administrative . agency to . resolve' 
controversies arising under its provisions. In 
contrast, statutes govemmg other public 
&nployees in California authorize the Public 
Employee Relations Board. (PERB) to 

. resolve disputes and enforce the provisions 
of the· legislation. (See Gov. Code .. § .' 
3541.3 (setting the powers and duties of the. 
PERB under the Educational Employment:~·, .. 
Relations Act (BERA)); and Gov. Code. § 
illJ.. . subd. (g) [making the powers and 

· duties of the PERB under the EERA·. 
applicable to the State Employees Relations 
Act].) . 

On its . face, the MMBA neither denies nor grants 
local employees the right to strike. This omission is 
noteworthy since the Legislature has not hesitated to 
expressly prohibit strikes for certain classes of public 
employees. For example, tlie above-noted prohibition 
against strikes by firefighters was enacted nine years 
before the passage of the MMBA and remains in 
effect today. Moreover, the MMBA includes· · 
firefighte~ within its provisions: Thus, the absence of 
any such · limitation on other public employees 
covered by the MMBA at the very least implies a 
lack of legislative intent to use the MMBA to enact a 
general strike prohibitfon. mu 

· FN 15 Apparently this decision was the 
result of political compromise and/or a 
desire that the courts would take the difficult 
first step of unambiguously indicating 
whether public employees generally have 
the right to strike. As one noted 
commentator explains, :'The entire subject 
of Strikes and impasse resolution procedures 

· is avoided, except for the declaration that the 
parties may elect to engage a mediator. 
What emerges is a rather general legislative 
blessing for collective bargaining at the local 
governmental level without clear delineation 
of policy or means for its implementation. 
The courts have, on the whole, done an 
admirable job· of exegesis, but their 
decisions cannot help but reflect the 
underlying weakness of the text." (Grodin, 
op. cit. supra, 23 Hastings L.J. at p. 761.) 

~Plaintiffs have suggested that section 3509 of the 
· MMBA must be :.construed as a general prohibition 

on the right to strike because it specifically precludes 
the application of Labor Code section 923 rni

6 to 
public employees. ~573 Labor Code section 923 has 
been construed by this court to protect the right. of 
private sector employees to strike (see Petri 
Cleaners. Inc v. Automot/ye Employees. etc. Local 
No. 88 (1960) 53 Cal.2d 455 [2 Cal.Rotr. 470. 349 
P.2d 76D; yet, an examination of other California 
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statutes governing public· employees makes it 
perfectly clear that section 3509 was not included in 
the MMBA as a means for prohibiting strikes. 

FNI 6 Section 923 provides in pertinent part: 
" ... the individual workman [shall] have full 
freedom of association, ·self-organization, 
and designation of representatives of his 
own choosing, to negotiate the terms and 
conditions of his employment, and that he 
shall be free from the interference ... of 
employers ... in the designation of such 
representatives or in self-organization or in 
other concerted activities for the purpose of 
collective bargaining or other mutual aid or 
protection." 

A provision identical to section 3 509 is contained in 
the statutes governing educational employees and 
firefighters. However, an explicit strike prohibition is 
inclu~~ in the firefighters statute in addition to this 
proviston. The ·ract that the Legislature felt it· 
necessary to include this express strike prohibition 
clearly indicates that it neither intended nor expected 
its preclusion of section 923 to serve as a blanket 
prohibi~on against . strikes. Furthermore, in San 
Diego Teachers Assn. v. Suoerior Court. supra. 24 
Cal.3d at page 13. this court interpreted section 3549 
of the BERA, a provision identical to section 3509 of 
the MMBA, as specifically not prohibiting strikes. . 
Therefore, plaintiffs assertion that section 3509 must 
be read as a legislative prohibition of public 
employee strikes cannot be sustained. FNl

7 

FNI 7 Since the' present ca8e involves 
employees subject to the MMBA, we.do not 
consider whether provisions of statutes · 
governing other employees could be 
interpreted to limit the right of . such 
employees to strike. 

· In sum, the MMBA establishes a system ofrights and 
protections for public· employees which ·closely 

. mirrors those enjoyed by workers in the private 
sector. The Legislature, however, intentionally 
avoided the inclusion of any provision which could 
be construed as either a blanket grant or prohibition 
of a right to strike, thus leaving the issue shroQded in 
ambiguity. In the absence of clear legislative 
directive on this crucial matter,.it becomes the task of 
the judiciary to determine whether, under the law, 

. strikes by public empl~ees should be viewed as a 
prohibited tort. 

III. The Common Law ProhlbitionAgainstPublic 
Emplayee Strikes,, .. " ..... · . · · ·· 

. : . . -~ ... :~ . 

Q!) As noted above, the Court of Appeal and various 
lower courts in this and other jurisdictions have 
repeatedly stated that, absent a specific statutory 
grant, all strikes by public employees are per se 
illegal. A variety of policy rationales and legal 
justifications have traditionally· been advanced in 
support of this common Jaw "rule," and numerous 
articles and. scholarly *574 treatises have been 
devoted to debating their respective merits. PNlB The 

. various justifications for the common law prohibition 
can be summarized into four basic arguments. First -
the traditional justification - that a strike by public 
employees is tantamount to a denial of governmental 
authority/sovereignty. Second, the terms of public 
employment are not subject to bilateral collective 
bargainin·g, as in the private sector, because they are 
set by the . legislative body through· unilateraf 
lawmaking. Third, since legislative bodies are 
responsible for public employment. decisionmaking, 
granting public employees the right to strike would 
afford them excessive bargaining leverage, resulting 
in ·a distortion of the political process and an 
improper delegation of legislative authority. Finally, .. 
public employees provide essential public services 
which, if interrupted by strikes, would threaten the 
public welfare. 

FN18 Among the more notable works to 
~ppe.ar recently on. the subject of ·labor 
relations in the public sector are: Hanslowe 
& Acierno, The.Law and Theory of Strikes 
Bv Government Emplqvees 0982) 67 
Cornell L.Rev. 1055; Comment, Public 
Employee Legislation: An . Emerging. 
Paradox, Impact, and Opportunity (1976) 
13 San Diego L.Rev. 931; Comment, 
California Assembly Advisory Council's 
Recommendations on Impasse Resolution 
Procedures and Public Emplayee Strikes 
(1974) 11 San Diego L.Rev. 473; Comment, 
The Collective Bargaining Process ai the 
Municipal Level Lingers in Its Chrysalis 
Stage (1974) 14 Santa Clara Law. 397; 
Grodin, Public. Emplayee Bargaining in 
California: The Meyers-Milias-Brown Act in 
the Courts (1972) 23 Hastings L.J. 719; 
Shaw & Clark, The Practical Differences 
Between Public and PriVate Sector · 
Collective· Bargaining (1972) _ 19 UCLA 
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L.Rev. 867; Lev, Strikes by Government 
Employees: Problems and Solutions ( 1971) 
57 A.B.A.J. 771; Witt,· The Public Sector· 
Strike: Dilemma of the Seventies (1971) 8 
Cal. Western L.Rev. 102; . Bernstein, 
Alternatives to the Strike in Public Labor 
Relations (1971) 85 · Harv.L.Rev. 459; 
Burton &. Krider, The ·Role and 
Consequences of Strikes by Public 
Employees (1970) 79 Yale L.I. 418; 
Wellington & Winter, More on Strikes by 
Public Employees (1970) 79 Yale L.I. 441; 
Kheel, Strikes and Public Employment· 
(1969) 67 Mich.L.Rev. 931; Anderspn, 
Strikes and Impasse Resolution in Public · 
Employment (1969) 67 Mich.L.Rev. 943; 
Wellington & Winter, The Limits of 
Collective Bargaining in Public Employment 
(1969) 78 Yale L.J. 1107; Thorne, The 
Government Employee and Organized 
Labor (1962) 2 Santa Clara Law. 147; Note; 
Labor Relations in the Public Service (196 ll 
75 Harv.L.Rev. 391; Annot., Labor Law: 
Right of Public Employees to Strike or 
Engage in Work Stoppage (1971) 37 
A.L.R.3d 1147. 

Our determination of the legality of strikes by public 
employees necessarily involves an analysis of the 
reasoning and current viability of each of these 
arguments. The first of these justifications, the 
sovereignty argument, asserts that government is the 
embodiment of the people, and hence those entrusted 
to carry out its function may not impede it. FNl

9 This 
argument was *57S particularly popular in the first 
half of the 20th century, when it received support 
from several American Presidents. FNlo 

FN19 for example, in Citv of Cleveland v. 
Division 268 ofAmal. Ass'n fl 949) 41 Ohio 
Oos. 236. 239 r90 N.E.2d· 111. 11 sJ. the 
court stated that "[i]t is clear that in our 
system.of government, the govenunent is a 
servant of .all of the people. And a strike 
against the public, a strike of public 
employees, has been denominated ... as a 

· rebellion against government. The right to 
strike; if accorded to public' employees ... is 
one means of destroying government. And if 
they destroy government, we have anarchy, 

. we have chaos." A Catifornia case which 
relied on this sovereignty argument is Nutter 
v. Citv of .. Santa Monica (1946) 74 
Cal.App:2d 292 [168 Cal.Rptr. 741]. 

FN20 ·commenting on the Boston police 
· · strike, Calvin Coolidge asserted that "[t]here 

""·,·,,:<· • .,. is n·o right•to strike against public safety by 
... .'•· anybody, anywhere, at any time" (quoted in 

Norwalk Teachers Ass'n v. Board of · 
Education 0951) 138 Conn. 269. 273 [83 
A.2d 482. 484. 31 A.L.R.2d 1133)). 
Woodrow. Wilson, commenting on the same . 
strike, stated that. the strike is "'an 
intolerable crime against civilization"' 
(quoted in id .. at p. 273 [83 A.2d at p. 484]). 

In another famous pronouncement of the sovereignty 
argument, President" Franklin Roosevelt stated: 
"'[M]ilitant tactics have no place in the functions of 
any organization of Government employees .... [A) 
strike of public employees manifests nothing less 
than an intent on their part to prevent or obstruct the 
operations of Government until their demands ii.re 
satisfied. Such action, looking toward the paralysis of 
Government by those who have sworn to support it, 

' is unthinkable and intolerable."' ( Id., at pp. 273-274 
[83 A.2d at p. 4841 [quoting a letter from President 
Roosevelt to the president of the National Federation 
ofFederal Employees (Aug. 16, 1937)).) 

The sovereignty concept, however, has often been 
criticized in recent years as a vague and outdated 
theory based on the assumption that "the King can do 
no wrong." As Judge Harry T. Edwards has cogently 
observed, "the application pf the strict sovereignty 
notion - that governmental power can never be 
opposed by employee organizations - is clearly a 
vestige from another era, an era of unexpanded 
government .... With the rapid growth 9f the 

. government, both in sheer size as well as in terms of 
assuming services not traditionally associated with 
the 'sovereign,' government employees 

·understandably no longer feel constrained by a notion 
that 'The King can do no wrong.' The distraught cries 
by public unions of disparate treatment merely reflect 
the fact that, for all intents and purposes, public 
employees occupy essentially the same position vis a 
vis the employer as their. private counterparts." 
(Edwards, The Developing Labor Relations Law in 
the Public Sector (1972) 10 Duq. L.Rev. 357, 359-
360.) FN21 

FN21 See also Anderson Fed of Teach. v. 
School City of Anderson (1969) 252 Ind. SSS 
[251 N.E. 2d 15. 20. 37 A.L.R.3d 11311 (dis . 
opn. of DeBruler, C. J.). ("(Sovereign 
immunity) is not a rational argument at all 
but a technique for avoiding dealing with the 
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merits of the issue [of whether public bargaining - a systeni which sets forth the guidelines 
employees may strike] .... The conflict of for labor-management relations in the private sphere 
real social forces cannot be.; solved· by;.the' . and which protects the right of private employees to 
invocation of magicaL' :;1phr8Ses ". •:like · ··· · ·: strike. By enacting these significant and parallel 
'sovereignty."') " ...... protections for public employees through the 

Chief Justice DeBruler lilso notes that where the MMBA, the Legislatiire effectively removed many of 
government has discretion over the. terms and the underpfunings of the common law per se ban 
conditions of' employment, "[a]ny decision within against public employee strikes. While the MMBA 
this discretionary area is authorized . ·by the does not directly address the issue of such strikes, its 
government, and therefore, obviously does not deny implications regarding the traditional common law 
the authorify of government." (Jd .. at p. 20.l prohibition are significant. 

In recent ·years, courts have rejected the very same 
concept of sovereignty as a justification for 
governmental immunity from tort liability. In 
California, the death knell came in ·Muskopf v. · 
Corning Hospital Dist. Cl961) 55 Cal.2d 211 [ll 
Cal.Rotr. 89. 359 P.2d 4571. where this court stated 
that, *576 "[t]he rule of governmental immunity for 
tort is an anachronism, without rational basis, and has 
existed only by the force of inertia." (55 Cal.2d at p. 
216.)As noted by this court in Muskopf, perpetuation 
of the doctrine of sovereign immunity in tort Jaw led 
to many .. inequities, and its application effected many 
incongruous results. Similarly, the use of this archaic 
concept to justify a per se prohibition against public 
employee strikes is inconsistent with modem social 
reality and should be hereafter laid to rest. 

The second basic argument underlying the common 
law prohibition of public employee strikes holds that 
since the terms of public employment are f1JCed by the 
Legislature, public employers are virtually powerless 
to respond to strike pressure, or alternatively that 
allowing such strikes would result in '.'government by 
contracf' instead of "government by law." (See Q!:£ 
of L.A. v. Los Angeles etc. Council (1949) 94 
Cal.App.2d 36, 46 [2) 0 P.2d 3051.l This justification 
may have had some merit before the California 
Legislature gave extensive bargaining rights to public 
employees. However, at present, most terms and 
conditions of public employment are arrived at · 
through collective bargaining under such statutes as 
theMMBA. 

We have already seen. that.the MMBA establishes a 
variety ofrights and protections for public employees 
• including the right to join and participate in union 
activities and to meet and confer with employer 
representatives. for the purpose of resolving disputed 
labor-management issues. The importance of 
mandating these rights, particularly the meet and 
confer requirement, cannot be ignored. The overall 
framework of the MMBA representsoa nearly exact 
parallel to the private sector system of. collective 

. . 
This argument was eloquently explained by Justice 
Grodin . in his concurring . opinion in El Rancho 
Unified Sch. Dist, Y. National Education Assn .. supra . . 
33 Cal.3d at page 963. where he pointed out that · 
"[t]he premise underlying the court's opinion. in Citv 
of L.A. [94 Cai.App.2d 361 - that it is necessarily 
contrary to public . policy to establish terms and 
conditions of employment for public employees 
through the bilateral process of collective bargaining 
rather than through unilateral lawmaking - has siilce 
been rejected by. the Legislature. The heart of the 
statute under consideration in *577 this case [the 
Educational Employment Relations Act], for 
example, contemplates that matters relating to wages, 
hours, and certain .·other .terms and conditions of 
employment for teachers will be the subject of 
negotiation and agreement between a public school . 
employer . and organizations representing its : 
employees. <Gov. Code.§ § 3543.2. 3543.3, 3543.7;) 
Thus, the original policy foundation for the. 'rule' that 
public employee strikes are illegal in this state has 
been substantially undermined, if not obliterated." 

The remaining two arguments have not served in this 
state as grounds for asserting a ban on public 
employee. strikes . but have been advanced by 
commentators and by courts of other states. With the 
traditional reasons for prohibiting such strikes 
debunked, these additional reasons do not convince 
us of the. necessity of a judicial ukase prohibiting all 
such strikes. 

The first of these arguments draws upon the different 
roles of market forces in the private and pµblic 
spheres. This rationale ·suggests that because· 
government services are essential and demand is 
generally inelastic, public employees would wield 
excessive bargaining power if allowed to strike. 
Proponents of this argument assume that economic 
constraints are not present to any meaningful degree 
in the public sector. Consequently, in the absence of 
such constraints, public employers will be forced to · 
make abnonnally · large .concessions to workers, 
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which in tum will distort our political process by 
forcing either higher ·taxes or a redistribution of 
resources.b~tween go_verrunent:~ervices. FN22 · 

' .. '~:~. . I ,'. 

FN22 See e.g., United Federation of Postal 
.Clerks v. Blount. supra:· 325 F.Supp. · 879. 

·- 884. ("In the private sphere, the strike is 
used to equalize bargaining power, but this 
has universally been held not to be 
appropriate when its object' and purpose can 
only be to influence the essentially political 
decisions of Govenunent in the allocation of 
its resources.") 

For iin even more extensive elaboration of this 
"distortion of the political process" argument, see 
Wellington & Winter, The Limits of Collective 
Bargaining in Public Employment, supra, 78 Yale 
J,..J. 1107. 

There are, however, several fundamental problems 
with this "distortion of ·the political process" 
argument. For one, as will be discussed more fully 
below, a key assumption underlying the argument • 
that all government services are essential - is 
factually unsupportable. Modem govenunents engage 
in an enormous number and variety of functions, 
which clearly vary as to .their degree of essentiality. 
As such, the absence of an unavoidable nexus 
between most public services and essentially 
necessarily undercuts the notion that public officials 
will be· forced to settle strikes quickly and at any 
*578 cost. The recent case of· the air-traffic 
controllers' strike FN2l is yet another example· that 
governments have the ability to hold firm against a 
strike for a considerable period, even in the face of 
substantial inconvenience. As this court concluded in 
Los Angeles Met. Transit Authority v. Brotherhood of 
Railroad Trainmen, supra, "Permitting employees to · 
strike does ndt delegate to them authority to fix their 
own wages to . the exclusion of the employer's 
discretion. In collective bargaining negotiations; 

' whether or not the employees strike, the employer is 
free to reject demands if he determines that they are 
unacceptable." (54 Cal.2d at p. 693.- italics added.) 

FN23 in Augiist 1981, .the Professional Air 
Traffic Controllers Organization (PATCO) 
launched a nationwide strike against the 
federal govenunent. President Ronald 
Reagan ordered ·the discharge of 11,000 
striking controllers who had not returned to 
work within .a two-day gralle period. Up to 
the time of this writing, the Administration 

has rejected all suggestions for a general 
amnesty, its position being that the strikers, 
by violating the federal government's 
prohibition on strikes and their own "no
strike" oath, have forfeited their jobs with 
the Federal Aviation Administration forever. 
Federal courts upheld the government's 
position in PATCO v, Federal Labor 
Relations Authorltv CD.C. Cir. 1982) 685 
F.2d 547. For a more detailed analysis of the 
strike, see Meltzer & Sunstein, Public 
Emplovee Strikes. Executive Discretion, and 
the Air Traffic Controllers ( 1983) 50 
U.Chi.L.Rev. 731. 

Other factors also serve to temper the potential 
bargaining power of striking public employees and 
thus enable public officials to resist excessive 
demands: . First, wages Jost due to strikes are as 
important to public employees as they are to private 
employees. . Second, the public's concern over 
increasing tax rates will serve to prevent the 
decisiorunaking process from being dominated by 
political instead of economic considerations. A third 
and related economic constraint arises in such areas 
as water, sewage and, in some instances, sanitation 
services, where explicit prices are charged. Even if 
representatives of groups other than employees and 
the employer do not formally enter the bargaining 
process, both union and local government 
representatives are aware of the economic 
implications of bargaining which leads to higher 
prices which are. clearly visible to the public. A 
fourth economic constraint on public employees 
exists in those ser.vices where subcontracting to the 
private sector is a realistic alternative. For example, 
Warren, Michigan resolved a bargaining impasse 
with an American Federation of State, County and. 
Municipal Employees (AFSCME) local by 
subcontracting its entire sanitil.tion service; Santa 
Monica, California, ended a strike of city employees 
by threatening to subcontract its sanitation 
operation_s; in fact, San Francisco has chosen to 
subcontract its entire sanitation system to private 
firms. If this subcontract option is. preserved, wages 
in the public sector clearly need not exceed the rate at 
which subcontracting becomes a realistic alternative. 
FN24 •579 

FN24 See further discussion in Burton & 
Krider, 'The Role and Consequences of 
Strikes by Public Employees, supra, 79 Yale 
L.J. 418, 425-427. 
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The proponents of a flat ban on public employee · 
strikes not only ignore such factors as the availability 

· of subcontracting, but also fail to adequately consider 
. public ·sentiment towards moSt strikes and assume 

that' the public will push blindly for an early 
resolution at any cost. In fact, public sentiment 
toward a strike often Jiinits the pressure felt by 
political leaders, thereby · reducing the strike's 
effectiveness. . A Pennsylvania Governor's 
Commission Report stressed just such public 
sentiment as an important reason to grant a limited · 
right to strike: ·~[T]he limitations on the right to strike 
which we propose ... will appeal to the general public 
as so much fairer than a general ban on strikes that 
the public will be less likely to tolerate strikes beyond 
these boundaries. Strikes can only be effective so 
long as they have public support. In short, we look · 
upon the limited and carefully defined "right to Ii.trike 
as a safety valve that will in/act prevent strikes." FNlS 

(Italics in original.) 

;FN2S Governor's Commission to Revise the 
.Public Employee Law of Pennsylvania, 
Report and Recommendations, reprinted in 
251 Gov. Empl. Rel. Rep. (BNA) E-1, E-3 
( 1968). This report is discussed in detail in 
Hanslowe & Acierno, The Law and Theory 
o(Strikes bv Government Employees, supra, 
67 Cornell L.Rev. 1055. 

In sum, there is little, if any empirical evidence which 
demonstrates that governments generally capitulate to 
unreasonable demands by public employees in order 
to resolve strikes. The. result of the strike in the 
instant case clearly suggests the ·opposite. During the 
11-day strike, negotiations resumed, and the parties 
subsequently reached an agreement on a new MOU, 
the terms of which were precisely the same as the 
District's last offer prior to the commencement of the 
strike. Such results certainly do not illustrate a 
situation where public employees wielded excessive 
bargaining power and thereby caused a distortion of 
our political process. 

The fourth and final justification for the comlnon law 
prohibition is that interruption of government 
services is unacceptable because they are essential. 
As noted above, in our contemporary industrjal 
society the presumption of essentiality of most 
government services is questionable at best. In 

. addition, we tolerate strikes by private employees in 
many of the same areas in which government is 
engaged, such as transportation, health, education, · 
and utilities; in many employment fields, public and 

private activity largely overlap. 

In a dissenting opinion in Anderson Fed of Teach. v. 
School City of Anderson, supra, Chief Justice 
DeBruler of Indiana observed that the source and 
management of most service enterprises is irrelevant 
to the relative essentiality of the services: "There is 
no difference'in impact on the community between a 
strike by employees of a public utility and employees 

. of*580 a private utility; nor between employees ofa 
municipal bus company and a privately owned bus · · 
company; nor between public school teachers and 
parochial school teachers. The form of ownership and 
management of the enterprise-does not determine the 
amount of destruction caused by a strike of the 
employees of that enterprise. In addition, the form of 
ownership that is actually employed is often a 
political and historical· accident, subject to future 
change by political forces. ·services that were once · 
rendered by public enterprise· may be contracted out 
to private enterprise, · and · then by another 
administration returned to the public sector." (251 
N.E.2d at p. 21.) 

Recently, the ,United ~tates Supreme Court also 
eschewed the classic equation of public ownership of 
an industry with the essentiality of that industry. In 
an earlier case which reflected the traditional 
reasoning, United States v. Mineworkers (1947) 330. 
U.S. 258 [91 L.Ed. 884, 67 S.Ct. 6771. the Supreme 
Court had held that the government's wartime seizure 
of private coal mines rendered those mining 
operations public services and changed the rights of 
the miners, though the function of the . mines 
remaiited exactly the same. The court then approved 
the issuance of an injunction against striking workers, 
a remedy that would not have been available had the 
mines still been considered a private enterprise. 

In the recent case of Transportation Union v. Long 
. Island R. Co. (1982) 455 U.S. 678 [71 L.Ed.2d 547. 

I 02 S.Ct. 13491. however, the court held that 
employees of a formerly private railroad, which had 
recently been acquired by a governmental entity, 
retained their right to strike under the Railway Labor 
Act. In this latter instance, the Supreme Court clearly 
recognized that the public takeover of the railroad did 
not necessarily change the rights of the employees; 
the court therefore suggested that the railroad became 
no more essential after its public acquisition. 
Although the decision's basis in the supremacy clause 
limits its direct precedential value on labor law, the 
ruling nevertheless signifies a major departure from · 
the court's earlier holding in Mineworkers, supra • 
that a service becomes essential once _it comes under 
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government control. The Transportation Union case 
thus underscores the conclusion that it is the nature of 
the service provided which determines its essentiality 
and the impact of its disruption on the public welfare, 
as opposed to a simplistic determination of whether 
the service is provided by public or private 
employees. Indeed, strikes by private workers often 
pose a more serious threat to the public interest than 
would many of those which involve · public 
employees. 

We of courne recognize that there are certain 
"essential"· public services, the disruption of which 
would seriously threaten the public health or safety. 
Iri fact, defendant union itself concedes that the law 
should still act to render "581 illegal any strikes in 

· truly essential services which would constitute a 
genuine threat to the public welfare. Therefore, to the 
extent that the "excessive bargaining power" and 
"interruption of essential services" arguments still 
have merit, specific health and safety limitations on 
the right to strike should suffice to answer the 
concerns underlying those arguments. 

Iri iiddition to the various legal arguments advanced 
to persu!ide the courts .to impose a judicial ban on 
public employee strikes - arguments which, as we 
have seen, are decidedly unpersuasive in the context 
of modern jurisprudence and experience - there· is the 
broader concern that permitting public employees to 
strike may be, on balance, ·harmful to labor
management relations in the public sector. This is 
essentially a political ·arg~ent, .best addressed to the 
Legislature. We review the matter only to point out . 
that the issue is not so clear cut as to justify judicial 
intervention, since the Legislature could reasonably 
conclude that recognizing public employees' right'to 
strike may actually enhance· labor-management 
relations. 

At least 11 states have granted most qf their public 
employees a right to strike; FNl6 and the policy · 
rationale behind this statutory.· recognition further 
underi:uts several of the basic premises relied upon 
by strike-ban ~vocates. As the aforementioned 

1970 
20 

fill 
59 

1971 
14 

ill! 
29 

1972 
18 

1979• 
87 

1973 
15 

"1980 .. 
55 

Pennsylvania Governor's Commission Report· 
concluded:· "The collective bargaining process will.tie 
strengthened· if this qualified right to· strike"·is' ,.c;: ·• ·' 
recognized. It will be some curb on the possible · 
inminsigence of an employer; and the limitations on .... 
the right to strike will serve notice on the empfoyee : 
that there are limits to the hardships that he can -· 
impose." (251 Gov. Empl. Rel.. Rep,, supra, at p. E~ -
3.) 

FN26 See footnote 8, ante, for a list of the 
11 states. Typically these statutes permit 
publip sector strilCes, unless· such strikes 
endapger the . ·public health, safety, or 
welfare. The statutes generally prohibit 
strikes by police and fire-protection 
employees, employees in correctional · 
facilities, and those · in health-care 
institutions. In some instances, statutes 
provide binding arbitration to resolve certain 
disputes for which strikes are proscribed. 
Thus, the public sector strike has begun to 
achieve some degree of legitimacy, despite 
the strong opposition of critics. 

It is unrealistic to assume that disputes among public 
employees and their employers will not occur; in fact, 
strikes by public employees are relatively frequent 
events in California. For example, 46 strikes occurred 
during 1981-1983, which actually marks a significant 
decline when com~ared to the num~r during the s 
previous years. 21 Although the circumstances · 
behind *582 each individual strike may vary 
somewhat, conunentators repeatedly note that much 
of the reason for their occurrence lies in the fact that · 
without the right to strike, or at least a credible strike 
threat, public employees have · little negotiating 
strength. This, in tum, produces frustrations which 
exacerbate labor-management conflicts and often 
prov~ke "illegal" strikes .. 

1974 
45 

1981 
20 

FN27 Public employee strikes in California, 
1970-1983:* . 

1975 . 
44 

1982 
6 

1976 
23 

fill 
20 
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*Source: An A'!alysis of 1981-1983 Strikes In 
· , California's. Public Sector (1984) (Mar. 1984 

... , .. Inst. of Ind. Rel., U.C. Berkeley) 60 Cal. .Pub. 
Empl. Rel. 7. 9. Public employees include all 
workers in public agencies in California, 
excluding federal service and public utilit.ies. 

The noted labor mediator, Theodore w. Kheel, aptly 
described this process when analyzing New York'.s Taylor 
Law (which makes all public employee strikes illegal) and 
its resultant effect on labor relations in that state: "It 
would be unfair to place upon the legal machinery sole 
responsibility for these interruptions of critical services on 
which the welfare of New York depends. But the fact 
remains that the machinery - including the prohibition on . 
strikes with attendant penalties and the fact-finding 
boards with their power to make recommendations - did . 
not work to settle. these disputes or stop the strikes, 
slowdowns, or threats. In fact it is probable that the 
Taylor Law. exacerbated these conflicts. For one thing, it 
made subversive a form of conduct society endorsed for 

. private workers. It encouraged unions to threaten to strike 
to achieve the bargaining position ·participants in 
collective bargaining must· possess. It made the inarch to 

A jail a martyr's proce~sion and a badge of honor for union 
· W leaders. ... In simple point of fact, it did not and is not 

. likely to .work as· a mechanism for resolving conflicts in 
public employment .relations through joint determination, 

. whether . called collective bargaining or collective 
negotiations." (Kheel, Strikes and Public Employment, 
supra, 67 Mich.L.Rev. 931, 936;) l'N2B *583 

FN28 Indeed the per se prohibition is notoriously 
· ineffective .. See Comment, California Assembly 

Advisory Council's Recommendations on 
Impasse Resolution Procedures and Public 
Employee Strikes, supra, 11 San Diego L.Rev. 
473, 480. The council's study found that the 
"present laws . do not ·deter strikes, and 
furthermore, that once an illegal strike is 
instituted the law has very little effect in 
'compelling the strikers to return to work. Part of 
the reason for this is that many public employers 

· hesitate to request an injunction because they 
believe that the employees would ·continue to · 
strike, thereby forcing the employer to either 
initiate contempt proceedings and subject his 
employees to quasi-criminal penalties, or stand 
idly and ineffectually by as the illegal strike· 
continues. Either of these alternatives, if pursued, 
would have a deleterious effect on future 
employee-management relati.ons once the strike 
is settled." 

See also statement of Professor Reginald Alleyne, UCLA 
Law School, in the Transcript of Proceedings, . MMBA 
Hearing, California Legislative Assembly, Interim Public 
Employment and Retirement Committee, page 20, 
Professor Alleyne cited statistics which supported his 
view that "In 99 and 9/10 of the cases in the private sector 
they succee.d and reach iin agreement." 
See also Cebulski, An Analysis of 22 Illegal Strikes and 
California Law (1973) 18 Cal. Pub. Empl. Rel. 2. 9 (chart 

· showing that strikes in which public sector employers 
imposed legal sanctions lasted twice as long as strikes in 
which the employer.s _did not attempt to impose sanctions). 

It is ·universally recognized that in the private sector, the 
bilateral determination of wages and working conditions 
through a collective bargaining process, in which both 
sides possess relatively ·.equal strength, facilitates 
understanding and more harmonious relations between 
employers and their employees. In the absence of some 
means of equalizing the parties' respective bargaining 
positions, such as a credible strike threat, both sides are 
less likely to bargain in good faith; FNz

9 this in tum leads 
to unsatisfactory and acrimonious labor relations and 

. ironically to more and longer strikes. Equally' as 
important, the. possibility of a s~e often. provides ~e 
best impetus for parties to reach an agreement at .the 
bargaining table, because both parties lose if a strike 
actually comes to pass.. Thus . by providing a clear 
·incentive for resolving disputes, a credible strike threat 
may serve to avert, rather than to encourage, work 
stoppages. 

FN29 See, e.g., Timberlane Reg. Sch. Dist.' v. 
Timberlane Reg. Ed Ass'n 0974) 114 N.H. 245 
[317 A.2d 555. 5571. 

Theodore Kheel has explained this argument very well: 
"[W]e should acknowledge the failure . of unilateral 
determination, and tum instead to true collective 
bargllining, even though this must include the possibility 

· of a strike. We would· then clearly understand that we 
must seek to improve the bargaining process and the skili. 
of the negotiators to prevent strikes .... ·with skillful and 
responsible negotiators, no machinery, no outsiders, and 

· no fixed rules are needed to settle disputes. For too long 
our attention has been. directed to the mechanics and 
penalties rather than to the participants in the process. It is 
now time to change that, to seek to prevent strikes by 
encouragine: collective bargaining to the fullest extent 
possible'." i'foo . 

FN30 Kheel, op. cit. supra, 61 Mich.L.Rev. at 
pages 940-94 I . 
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A final policy consideration in our analysis addresses a 
more philosophical issue • the perception that the right to 
strike, in the public sector as well as in the private sector, 
represents a basic civil liberty. FN

3
t ·The widespread 

acceptance *584 of that perception leads logically to the 
conclusion_ that the right to strike, as an important symbol 
of a free society, should not be denied unless such a strike 
would substantially injure paramount interests of the 
larger_ community. 

FN3 I Another interesting and related policy 
argument in support of granting a right to strike 
to public employees rests on a recognition of the 
changing shape and values of the American 
. economic system itself. Iii essence, it focuses on 
the fact that our market ec'onomy has evolved 
from its classical model into an. increasingly _ 
mixed and pluralistic form. In this process of 
increased government intervention, the line 
between public and private enterprise has 
become increasingly blurred. At the same time; a 
concomitant blurring -has occurred between 
traditional political and economic activity, and it 
is this latter overlap which renders a flat ban on 
all public sector strikes so difficult to defend. · 

The argument then analogizes the deviation of the 
American system from classical ec<inomic models and the 
corresponding reevaluation of public strike prohibitions to 
the Solidarity"inspired developments in Poland prior to 
the latest military crackdown. Ironically, the traditional 
common law argument that public sector bargaining and 
striking is antidemocratic and inimical to . our political 
process, closely mirrors the Polish government's view that 
unions and strikes.are antisocial • indeed revisionist and 
reactionary • conduct in a system operated purportedly for 
the benefit of all. Deviations from classical models and 
beliefs thus confront both .ideological viewpoints. The 
argument for a right to strike for public employees in a 
capitalist system clearly gains strength as society evolves 
away from the _classical ideal of a pure market economy 
where the public and private sectors are clearly separated. 
Similarly, the case for a right to strike in a socialist 
system grows stronger as that society deviates from the 
classical ideals of the socialist model. For a more detailed 
analysis of this theory, see Hanslowe & Acierno, supra. 
67 Cornell L.Rev. at pages 1072-1073. 

~ Plaintiff's argument that only the Legislature can 
reject the common law doctrine prohibiting public 
employee strikes flies squarely in the face of both logic 
and past precedent. Legislative silence is not - the 
equivalent of positive legislation and does not preclude· 
judicial reevaluation of common law doctrine. If the 

courts have created a bad rule or an outmoded one, the 
courts can change it. 

• ' J. -

This court has long recognized the need- :to' redefine, 
modify or even abolish a -common law rule "when 'reason 
or equity demand it" or when its underlying prmciples ere 
no longer justifiable in light of modern society. (See 

· Rotirjguez v. Bethlehem Steel Corp. 0974) 12 Cal.3d 382. 
ill [1 lS Cal.Rotr. 765. S2S P.2d 6691: Muskopf v. 
Coming Hospital Dist. 0961) SS Cal.2d 21 I. 216 [ll 
Cal.Rotr, -89. 359 P.2d 4571: Green v. Superior Court 
(1974) 10 Cal.3d 616. 629 [111 Cal.Rotr. 704. 517 P.2d 
11681; Liv. Yellow Cab Co. (1975) 13 Cal.3d 804. 808 
[119 Cal.Rptr. 8S8. 532 P.2d 1226. 78 A.L.R.3d 393).) 

This court's history provides numerous examples of this 
-principle. In Li v. Yellow Cab Co., supra, 13 Cal.3d at 
page 812. when this court first adopted a rule of 
comparative negligence, we expressly rejected the 
contention that any change in the law of contributory 
negligence was exclusively a matter for the Legislature, 
and overturned more than a century of precedent. In 
Rodrimu v. Bethlehem Steel Com, supra. 12 Cal.3d 
382. we directly repudiated the assertion that recognition 
of a spousal action for loss of consortium required 

. legislative action (see pp. 393·39S) and reversed 
· numerous prior decisions in endorsing that ·cause of 

action. (2!J Furthermor.e, "[w]hen the law governing a 
subject bas been shaped and guided by judicial decision, 
legislative inaction does not necessarily constitute a tacit 
endorsement of the precise stage in the evolution_ of the · 
Jaw extant at the time when the Legislature did nothing; 'it 
may signify that the Legislature is willing to entrust the 

. further evolution of legal doctrine to judicial 
development." *585 (People v. Drew (1978) 22 Cal.3d 
333. 347. fu. 11 [149 Cal.Rptr. 275. 583 P 2d 13 \ 8].) 

~ For the reasons. stated above, we conclude that the 
common law prohibition against 'public sector strikes 
should not be recognized in this ·state. Consequently, 
strikes by public sector employees in this state as such are -
neither illegal nor'tortious under California common law. 
We must immediately caution, however, that the right of 
public employees to strike is by · no means unlimited. 
Prudence and concern for the general public welfare 
require certain restrictions. 

The Legislature has _already prohibited strikes by 
- firefighters under any circumstance. It may. conclude that 

other categories of public employees perform such 
essential services that a strike would invariably result in 
imminent danger to public health and safety, and must 
therefore be prohibited. FNll . · . .. 

- ' 
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FN32 See, e.g., Minnesota s·tatutes Annotated 
section 179.63(11) (1981) (firefighters, peace 
officers, guards at correctional facilities), Oregon 
Revised Statutes section 243.736 (1979) 
(firefighters, police officers and guards at 
correctional or mental health institutions); 
Pennsylvartia Statutes Annotated, title 43. 
section 1101.1001 {guards at_ correctional or 
mental health in_stitutions and employees 
necessary to the functioning of the courts). For a 

. further discussion of these provisions, see 
Hanslowe & Acierno, The Law and Theory of 
Strike bv. Government Employees. supra. 67 
Cornell L.Rev. 1055. 1079-1083. 

See also Burton & Kinder, supra, 79 Yale L.J. at page 
43 7 (advocating a presumption of illegality in strikes 

· involving truly ~ssential services, thereby relieving the 
state of the burden to demonstrate the elements necessary 
for an injunction). . 

While the Legislature may enact such specific restrictions, 
the courts fI!USt. proceed on a case-by-case basis. Certain 

.'. existing statutory standards may properly guid~ them in . 
, this task. As. noted above, a number of states have granted 
·; -public employees a limited right to strike, and such 
: legislation typically prohibits strikes by a limited number 

A : of employees.- involved in clearly essential services. In 
W , addition, several statutes provide for injunctive relief 

. against other types of striking public employees when the 
; state clearly :demonstrates that the continuation of such 

strikes will constitute itn imminent threat or "clear and 
present danger'' to public health and safety. FNJJ Such an 
*586 .approach guarantees that essential public services 
will not be disrupted so as to genuinely threaten public 
health and safety, while also preserving the basic rights of 
public employees. · 

FN33 See, e.g., Alaska stiitutes section 
23.40.200Cc) (strikes by most public employees 
may not be enjoined unlesS" it can be shown that 
it has begun to threaten the health, safety and 
welfare of the public); Oregon Revised Statutes 
section 243.726(3)(a) (injunctive relief available 
when strike creates a clear and present danger or 
threat to the health, safety or welfare of the 
public); Pennsylvania Statµtes Annotated. title 
43. section 1101.Hi03 (injunctive reliefavailable 
when strike creates a clear and present danger or 
threats to the health, safety or welfare of the 
public); Wisconsin Statutes Annotated section 
111. 70(7m)(b) (injunctive relief available if 

· . strike poses an imminent threat to the public 
health or safety). See also School District for 
City of Holland v. Holland Educ. Ass.'n (1968) 

348 Mich. 314.[!57 N.W.2d 206. 2101 (Mich. 
Supreme ct,;m; teac,hers stryke .cases, declaring 
state'~ policy;,1s·noV'to :issue injunctions in labor 
disputes . abs.ent a showing ; .,.of. violence, 
irreparable iiiJ\lry' or breach of the peace;'); 

· Timberlane Reg. Sch. Dist. v. Timberlane Reg. 
Ed. Ass'n 0974) 114 N.H. 245 [317 A.2d sss; 
5591 (N.H. Supreme Ct. refused to rule on th~ 
legality of teachers' strlkes but stated that in 
detennining whether to issue a' strike injunction, 

. a court should consider "whether the public 
health, safety and welfare will· be substantially 
harmed if the strike is allowed to continue.") .. 
The Federal Labor Management Relations Act of 
1947 (29 U.S.C. § § 141-.J!Zi, follows a similar 

· approach with respect to private sector strikes. It 
empowers the President to direct the Attorney 
General to enjoin a threatened or actual strike if 
it ' affects an industry . involved in interstate 
commerce and if permitted to occur or continue 
would imperil the national health or safety. @ 
u.s.c: § § 176-.!fil!..l 

After consideration of the various alternatives before us, 
we believe the following standard may properly guide 
courts in the resolution of future disputes in this area: 
strikes by public employees are not unlawful at common 
law unless or until it is clearly demonstrated that such a 
strike creates a substantial and imminent threat to the 
health o.r safet)' of the . public. This standard allows 
exceptions in certain essential.areas of public employment 
(e.g., the prohibition against firefighters and law 
enforcement personnel) and also requires the courts to 
determine on. a case-by-case basis whether the _public 
interest overrides the basic right to strike. 

Although we r~ognlze that this balancing process may . 
impose an additional burden on the judiciary, it is neither 
a novel nor unmanageable task. FN

34 Indeed, an 
examination of the strike in the instant case affords a good 
example of how this new standard should be applied. The 

· 11-day strike did not involve public employees, such as 
firefighters or law enforcement personnel, *587 whose 
absence from their duties would clearly endanger the 
public health and safety. Moreover, there was no showing 
by the District 'that the health and safety of the public was 
at any time imminently threatened. That is not to say that 
had the strike continued indefinitely, or had the 
availability of replacement personnel been insufficient to 
maintain a reasonable sanitation system, there could not 
have been at some point a clear_ show~ of a substantial 
threat to the public health.and welfare. 5 However, such 
was not the case here, and the legality of the strike would 
have been upbllld under our newly adopted standard, FN

36 
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FN34 Legislation in several states already 
conceivable that a: public agency might be unable 

requires the · courts to . make this precise 
determination. (See; e.g., the ·relevant statutory:',-:,. """::r.: 

provisions in Alaska, Ore., Pa. and Wis.) For just 

· to find adequate replacements. In the instant 
matter, however, replacement personnel 
adequately maintained needed sanitation services 

: .without any significant threat of harm to the 
public. Further, the District's allegations of 
vandalism by the strikers (see fn. 4, ante), while 
perhaps citing individual illegal acts, were by no 
means enough to render the. entire strike illegal 
or even a substantial public threat. 

one example, under the Pennsylvania Public 
Employee Relations Act, public employees are .... 
not prohibited from striking after they have .. 
su.bmitted to mediation and fact .finding, unless 
or until such a _strike creates a clear and present. 
danger or threat to the health, safety 'and welfare 
of the public .. CPa. Stat. Ann.. tit. 43, § 
1101.1003.) In such ·cases, the employer may 
petition_ for equitable . relief, including 
injunctions, and is entitled to relief if the court 
finds that the strike creates the danger or threat. 
(Id.) The Peniisylvania courts have applied this 
standard to several classes of puj:llic employees. 
(See, e.g., Bethel Park Sch. v. Bethel Park Fed 
o/Tchrs. 1607, Am. Fed'n o/Teachers (1980) 54 
P. Commw. 49, 52. [420 A.2d 181 (teacher's · 
strike constituted a clear and present danger to 
the public's health, safety and welfare and school 
district entitled to back-to-work order in view of 
potential losses of state· subsidies, instructional 
days vocational job, higher education 
opportunities, counseling, · social and health 
services, . extracurricular enrichment programs 
and employees' work opportunities and wages); 
Bristol Townshio Education Ass'n v. School 
District (1914) 14 Pa. Commw. 463. 468-470 
[322 A.2d 7671 (school district entitled to 
injunction against teacher's strike under similar 
circumstances); Highland Sewer and Water 
Auth v. Local Union 459, /.B.E.W. (1973) 67 Pa. 
D. & C.2d 564. 565-567 (sewer and · water 
authority not entitled to injunction forcing 
striking employees back to work since there was 
no clear and pres_ent ·danger in· view of the fact 
that the service's provided by the authority could 
still be performed during the strike, apparently 
by supervisors, with relatively little 
inconvenience). · 

FN35 Had such a showing been made, the trial 
court would then have had the authority to issue 
an fujunction and declare the strike illegal. . In 
cases involving sanitation strikes, it is often the 
length of the strike which will ultimately require 
issuance of an injunction. (See, e.g., Highland 
Sewer and Water Auth. v. Local Union 459. · 
J.B.E, W .. supra.67 Pa. D. & C.2d 564. 565-567.) 
In addition, if particu Jar jobs performed by 
striking sanitation or other public employees 
require unique skills and training, it is' 

FN36 The trial court in this matter had no reason 
to make a finding regarding the threat to public 
health and safety posed by the strike. The court 
merely relied on prior Court of Appeal opinions, 
which had held that public employee strikes were 
per se illegal in the a,bseilce of a specific· 
statutory grant. In the future, trial courts will 
clearly be required to make such a fiitding. In 
these cases, the scope of appellate review will 
ordinarily be limited. to determining whether 
reasonable grounds existed· for" the trial court's 
decision. 

Defendant' union has also urged this court to find that a 
per se prohibition of all public employee strikes violates 
the California Constitution's guarantees of freedom of 
association, free speech, and equal protection. They do 
not contend that such a constitutional infringement is 

· present when a court exercises its equitable authority to 
enjoin a strike· based on a showing that the strike 
represents a substantial and imminent danger to the public 
health or safety. Instead, the union argues that in the 
absence of such a showirig, per se prohibition is 
constitutionally unsupportable. 

(1!) The right to form and be represented by unions is a 
fundamental right of American workers that has been 
extended to ~ublic employees through constitutional 
adjudication 37 as well as by statute; in this case, it is 
*588 specifically mandated by the provisions of the 
MMBA itself. (!!) In addition, "'[i)t is now settled law 

·that workmen may lawfully combine to exert various 
forms of economic pressure upon an employer, provided 
the object sought to be accomplished thereby has a 
reasonable relation to the betterment of labor conditions, 
and they act peaceably and honestly. (Citations) This right 
is guaranteed by the federal Constitution as an incident of 
freedom of speech, press and assemblage, (citations) and 
it is not dependent upon the existence· of a labor 
controversy between the employer and his employee."' 
(Jn re Blaney (1947) 30 Cal.2d 643. 648 [184 P.2d 892). 
quoting Steiner v. Long Beqch Local No. 128 0942) 19 

. Cal.2d 676. 68! [123 P.2d 201.) 
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FN37 In upholding the Nati.6~afLal>or Reiations 
Act against constitution~! ;;'.f\;ack,· ~the· Uni~.d. 
States Supreme Court recj;>gnjz.ed.,that the. right 
of employees to organi:1¥ ~tpr the purpose· 'of 
collective bargaining is fundamental. (Labor 
Board y. Jones & La11ghlin. C1937l 301 U.S. I. 
33 [81 L.Ed. 893. 909. 57 S.Ct. 615. 108 A.L.R. 
1352].) 

It is also axiomatic that employees form and join labor 
organizations to protect their interests .in labor disputes, 
and the United States Supreme Court has long recognized 
that "[i]n the circumstances of our times the dissemination 
of information concerning the facts of a labor dispute 
must be regarded as '111'.ithin that area of free discussion 
that is guaranteed by .the Constitution. [Citations.]" 
(Thornhill v. Alabama (1940) 310 U.S. 88, 102 [84 L.Ed. 
I 093. 1102. 60 S.Ct. 7361.) In addition, whenever a labor 
organization undertakes a co11certed activity, its members 
exercise their right to assemble, and organizational 
activity has been held to be a lawful exercise of that right. 
(Thomas v. Collins n 945) 323 U.S. 516 [89 L.Ed. 430. 65 
S.Ct. 3151.l 
The freedoms of speech and assembly are applicable to 

. the states through the Fourteenth Amendment (Hague v. 
: C. 1. 0. 0939) 307 U.S. 496 [83 L.Ed. 1493, 59 S.Ct. 
.: 954]), and may be exercised in an economic context. As 

explained by the United States Supreme Court in 
· N.A.A.C.P. · v. Alabama: "Effective advocacy of both 

public and : ·private points of view, particularly 
.. controversial .ones, is undeniably enhanced by group 

association, aii. this Court has more than once recognized 
by remarking upon the close nexus between the freedoms 
of speech lll)d assembly. [Citations.] It is beyond debate 
that freedom to engage in association for the advancement 
of beliefs and ideas is an inseparable aspect of the 'liberty' 
assured by the Due Process Clause of the Fourteenth 
Amendment, which embraces freedom of speech. 
[Citations.] Of course, it is immaterial whether the beliefs 
sought to be advanced by· association pertafu to political, 
economic, religious or cultural matters, and state action 
which may have the effect of curtailing the freedom to 
associate is subject to the closest scrutiny." (N.A.A.C.P. v. 
Alabama. supra. 357 U.S. 449. 460 [2 L.Ed.2d 1488. 
1498. 78 S.et 1163].) . 

As the union contends, however, the right to unionize 
means· little unless it is accorded some degree of 
protection regarding its principal aim - effective collective 
bargaining. For such bargaining to be meaningful, 
employee groups must maintain the ability to apply 
pressure or at least threaten its application. A creditable 
right to strike is one means of doing so. As yet, however, 
the right to strike has not been accorded full constitutional 
protection, the prevailing view being that "[t]he right to 

strike, because of its more serious impact upon the public 
. interest, is more vulnerable to regulation than the right to 
organize and select representatives for lawful purposes of 
collective bargaining which this Court has characterized 
as a 'fundamental right """' <Auto. Workers v. Wis. Board 
(1949) 336 U.S. 245. 259 [93 L.Ed. 651. 666. 69 S.Ct. 
lli1l . 

Further, the federal ban on public employee strikes has 
been specifically upheld as constitutionally permissible. 
(See United Federation of Postal Clerks v. Blount, s11pra, 
325 F.Supp. 879. 884; affd. *589(1971) 404 U.S. 802 
[30 L.Ed.2d 38. 92 S.Ct. 80].) In the absence of any 
explicit constitutional protection of the right to strike, the 
Blount court reasoned that the law prohibiting only public 
employees from striking need only have a rational basis to 
avoid offending constitutio11al ·guarantees. The court then 
easily found that the common'. law policy justifications 
(discussed in detail above) did indeed provide a rational 
basis for the per se prohibition. (See, United Federation 
of Postal Clerks v. Blount, supra, at p. 883.) 

Thoughtful judges and commentators, however, have 
questioned the wisdom of upholding a per se prohibition 
of public employee strikes. They have persuasively 
argued that because the right to strike is so inextricably 
intertwined with the_ recognized fundamental right to 
·organize and collectively bargain, some degree of 
constitutional protection should be extended to the act of 
striking in both the public and private sectors . 

As Judge J. Skelly Wright declared in his concurrence in 
United Federation of Postal Clerks v. Blount, supra, "[i]f 
the inherent purpose of a labor organization is to bring the 
workers' interests to bear on management, the right to 
strike, is historically and practically, an important means 
of effectuating that purpose. A llilion that never strikes, or 
which can make no credible threat to strike, may wither 
away in ineffectiveness. That fact is not irrelevant to the 
constitutionitl calculations. ·Indeed, in several decisions, 
the Supreme Court has. held that the First Amendment 
right of association is at least concerned with essential 
organizational activities which give the particular 
association life and promote its fundamental purposes. "' 
[Citations.] I do not suggest that the right to strike is co
equal with the right to form labor organizations. ". But I 
do believe that the right to .strike is, at least, within 
constitutional concern and should not be discriminatorily 
abridged. without substantial or 'compelling' justification." · 
(325 F.Supp. 879. 885.l . 

Chief Justice Roberts of the Rhode Island Supreme Court 
offered similar sentiments in a case involving a teachers' 
strike in that ·state: "ObviQusly, the right tci strike is 
essential to the viability of a labor union,. and a union· 
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which· can make· no credible threat of strike cannot 
survive the pressures in·. the present-day industrial world. 
If the right to strike is fundamental to the existence of a 
Jabor·urifoii,.;thahight niust;be'subsumed in the ri~t to 
organize 'and bargain collectively. ... The collective 
bargaining· process, if:·· it · does not include a 
constitutionally protected right to strike, would be little 
mo~. thlin an exercise in sterile ritualism. ... I cannot 
agree.' ~at every strike by public employees necessarily 
threatens the public welfare and governmental paralysis. 
... The fact is that in many ~stances strikes by private 
employees pose the far more serious threat to the public 

· interest *590 than would many of those engaged in by 
public employees. ... In short, it appears to me that to 
deny all public employees the right to strike because they 
are employed in the public sector would be arbitrary and 
unreasonable." (School Committee v. Westerly Teachers 
Ass'n (1973) Ill R.I. 96 [299 A.2d 441. 447-449], dis. 
opn.) · · 

We are not persuaded that · the personal freedoms 
guaranteed by · the United States and California 
Constitutions confer an absolute right to strike, FN38 but 
the arguments above may· merit consideration. at some 
future date.· If the right to strike is afforded some 
constitutional protection as derivative of the fundamental 
right of freedom of association, then this right cannot be 
abridged absent a substantial or compelling justification. 

FN38 As stated in the United States Supreme 
Court in Dorchy v. Kansas: "Neither the 
common law nor the Fourteenth Amendment 
confers the absolute right to stiike." (Dorcflv v. 

. KansqS (1926) 272 U.S. 306. 311 !71'L.Ed. 248. 
269. 47 S.Ct. 861.l Similarly, we do not find that 
the comparable personal freedoms guaranteed by 
the California Constitution confer an abso.lute 
right to. strike. (See, e.g., Jn re Porterfield (I 946) 
28 Cal.2d 91. 114 [168 P.2d 706. 167 A:L.R. 
675).)' 

(2ID As this court stated in Vogel v. County ofLos Angeles 
(I 967) 68 Cal.2d 18. 22 [64 Cal.Rptr. 409. 434 P.2d 9611. 
which invalidated a loyalty oath requirement for public 
employees in this state, "even where a compelling state 
purpose is present, restrictions on the cherished. freedom 
of association protected by the First Amendment and 
made applicable to the states by the Fourteenth 
Amendment must be drawn with narrow specificity. First 
Amendment freedoms are delicate and vulnerable ·and 
must be protected wherever possible. When government 
seekS to limit those freedoms on the basis of legitimate 
and substantial governmental purposes ... those purposes 
cannot be pursued by means that broadly stifle 

fundamental personal liberties when the end can be more 
narrowly achieved. Precision of regulation is required so 
that the exercise of our most precious freedoms will not 
be unduly curtailed except to the extent necessitated by 
the legitimate governmental objective. (Keyishian v. 
Board of Regents. s11pra. 385 U.S. 589. 602-603; 
El{brandt v. Russell. 384 U.S. 11. IS. et seq .. · N.A.A.C.P. 
v. Button. 371 U.S. 415. 432-433; Shelton v. Tucker. 364 
U.S. 479. 488; Bagley v. Washington Township Hospital 
Dist .. suora. 65 Cal.2d 499. 506-509: Fart v. Civil Service 
Com .. s11pra. 61. Cal.2d 331. 337-338.)" 

(Th)· As discussed at length above, the traditional 
justifications espoused in favor of a per se prohibition 
cannot withstand a· significant degree of judicial scrutiny. 
Indeed, since not all · public employee services are 
essential and many private employees perfonn services 
more vital to the public health *591 and safety than do 
their counterparts in the public sector, the simplistic 
public/private · dichotomy does not constitute a 

· "compelling'' justification for a per se prohibition of 
public employee strikes. Thus the constitutional 
arguments of defendant union and several amici cannot 
easily be dismissed, particularly since we will retain the 
linlitation that public strikes may b';.K:rohibited when they 
threaten the public health or safety. 39 

· 

FN39· Contrary to the characterizati.on of our 
dissenting colleague, we neither appiaud nor 

· disapprove of strikes by public employees as a 
matter of social policy' for in the present state of 
the law that is not our function. The old rule in 
this state, to the effect that strikes by public 
employees are unlawful, rested expressly upon 
the premise that wages and conditions of 
.employJl1ent for public employees may only be 
set by unilateral action of the public employer, 
and that collective · bargaining for · such 
employees in itself was. contrary to public policy. 
It is the Legislatllre which has .removed the 
underpinnings.from the old rule, by sanctioning 
a system. of co/fective bargaining for local 
government employees. At the same time, the 
Legislature has maintained a stony silence 
regarding the status of public employee strikes 
under the new statutory scheme. To the extent 
that we examine alternative justifications which 
have been asserted in support of a ban on such 
strikes, we do so only to detennine whether there 
are any such justifications which are so 
compelling as to require .acceptance by the courts 
even in the absence of legislative action. We find 
an aff111I1ative answer only as regards those -
strikes which imperil public health or safety. As 
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to other strikes, we conclude that the policy 
questions involved are highly debatable, and best 

, , ~ -__ left tci the legislative branch in the first instance. 
We find nothing in the dissenting opinion which detracts 
from this logic. The "cogent analysis" upon which the -
dissent relies for ''the various rationales underlying the 'no 
strike' rule" (post, p. 610) refers nakedly to "differences in 
the employment relationship" between public and private 
sectors, and_ to ''the· preservation of a system of 
government in the ambit of public employment and the 
proscription of practices not compatible with· the public 
employer-employee relationship." (Id., at p. 611.) What 
the significant differenci;s are which require a different 
rule, or why strikes are incompatible with the employer
employee relationship in the public sector, we are not 
told. Surely judiCial iritervention in so complex an arena · 
requires greater justification than that 
The dissent decries also what it perceives to be the 
ambiguity in our rule prohibiting strikes which threaten 
public safety or health, and states a preference for those 
statutes which clearly define classes of employees who 
may or may,iiot strike. The formulation we have adopted, 
however, is_m-accord with the rule in several states (ante. 

-~ ~. and:~~ dissent points to no evidence that such a 
· rule is incapafile of effective judicial adffiinistration. On 
: the contrary, such a rule, which depends upon an a·-· assessment of public detriment from a particular strike, is 

W entirely in accord with the traditional role of courts in 
equity. If the Legislature wishes to adopt a different rule, 
of course it ma_y do so; ' 

Since we have already concluded that the traditional per 
se prohibition. against public employee strikes can no 
longer be upheld on common law grounds, we do not find 
it nece8sary to reach the issue in constitutional terms. 

-Although we are not inclined to hold that the right to 
strike rises to the magnitude of a fundamental right, it 
does appear that associational rights are implicated· to a 
substantial degree. As such, the close connection between 
striking and other constitutionally protected activity adds 
further weight to our rejection of the traditional common 
law rationales underlying the per se prohibition. (Cf. 
*592Envirqnmental Planning & In{ormation Council v. 
. Superior Court Cl 984 l 36 Cal.3d 188. 195 [203 Cal.Rptr. 
127. 680 P.2d 1086].) -

(QQ) We conclude that it is not unlawful for public 
employees to engage in a concerted work stoppage for .the 
purpose of improving their wages or conditions . of 
employment, unless it bas beeit determined that the work 
stoppage poses an imminent threat to public health or 
safefy. Since the trial court's judgment for damage in this 
case was predicated upon an erroneous determination that 
defendants' strike was unlawful, the judgment for 
damages C8!1110t be sustained. FN

4o 

FN40 The trial court relied upon -Pasadena 
Unified Sch. Dist. y. Pasadena Federation of 
Teachers (1977) 72 Cal.Aoo.3d 100 [140 
Cal.Rotr. 4 IJ. which held that the conduct of an 
illegal strike was a tort for which damages may 
be recovered. Since we have held that the strike 
in this case was not illegal, we need not consider 
the correctness of that decision. 

The judgment is reversed. 

Mosk, J., and Grodin, J., c0ncurred. 
KAUS,J. -
I concur in the judgment insofar as it holds that a peaceful 
strike by public employees does . not give rise to a tort 
action for damages against the union. I am aware of 
nothing in the Meyers-Milias-Bi'own Act which suggests 
that the Legisla!W'e intended that common law tort 
remedies should be applied in this context, and without 
such -legislative endorsement I believe it is improper to 
import tort remedies_ that were devised for_ different 
situations into this sensitive labor relations arena. As this 
court noted in City and County of San Francjsco v. 
Cooper (1975) 13 ·cal.3d' 898. 917 [120 Cal.Rotr. 707. 
534 P.2d 4031: "The question as to what sanctions should -
appropriately be imposed on public employees who 
engage in illegal strike activity is a complex one which, in 
itself, raises significant issues of public policy. In the past, 

- several states have attempted to deter public employee 
strikes by imposing mandatory draconian statutory 
sanctions on striking employees; experience has all too 
frequently demonstrated, -however, that such harsh, 
automatic sanctions do not prevent strikes but instead are 
counterproductive, exacerbating employer-employee 
friction and prolonging work stoppages." In the absence 
of a determination by the Legislature that a tort action, 
resulting in a money damage award determined by a jury 
many years after the strike, is the appropriate method for 
dealing with public employee strikes, I do not believe the_ 
judiciary should, on its own, embrace this "solution" to -
the problem. (See, e.g., Lamphere Sch. v. Lamphere Fed . 
of Teachers (]977) 400 Mich. 104 [252 N.W.2d 818. 827-
832. 84 A.L.R.3d 3141; City of Fairmont v. Retail, 
Wholesale, erc. CW.Va. 1980) 283 S.E.2d 589. 592-595: 
contra *593State v. Kansas City Firefighting Local, 42, 
{Mo.App. 1984) 672 S.W.2d 99. 107-116.l I would -
therefore disapprove the contrary h6lding in Pasadena 
Unified Sch. Dist, v, Pasadena Federation of Teachers 
(1977}72 Cal.App.3d 100. 111-114·[140 Ca!.Rptr. 411. 

In concluding that a common law tort action does not lie 
in these circumstances, fr is not necesS!IQI to detennine 
whether such a strike is "legal" or "illegal" in an abstract 
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sense, or whether, and under what circumstances, such a 
strike could properly be enjoined. The question of 
injunctive relief presents significantly different 
considerations than the propriety of a tort action, and it is 
not before us in this case. We should await the facts of a 
concrete dispute before we attempt to resolve it. 

. Finally, I believe it is equally unwise to venture an 
.opinion on potential constitutional challenges to future 
legislative action in this field. In my view; we should • if 
anything • be encouraging the Legislature to attempt to 
deal with the difficult public policy questions in this area, 
not frightening it away with premature warnings of 
possible constitutional minefields. 

Reynoso, J., concurred. 
BIRD,C.J., 
Concurring. 

Uhl. @:!), ili), ~. <2!l.), (2£), (Tu), (fili), (2!V I write 
separately because I believe it is only fair to give the 
Legislature some guidance in an area filled with 
constitutional problems. To prompt the Legislature to 
enter this field without such guidance PNI not only invites 
error but encourages it. Such a practice is not only . 
disingenuous, it is disrespectful to the litigants and 
knowingly misleads the public. 

FNI See concurring opinions of Grodin, J. and 
Kaus, J. See also In re Misener (1985) ante, page 

. 543 [213 Cal.Rptr. 569. 698 P.2d 6371 and its 
antecedent, People v. Collie ( 198 ll 30 Cal.3d 43 
[! 77 Cal.Rotr. 458. 634 P.2d 534. 23 A.L.R.4th 
776). which graphically illustrate this very 
problem. 

Today's decision ·brings the law of public employee 
strikes into the 20th century and makes the common law 
contemporary. · As the court has explained, the flat 
prohibition against - such strikes was grounded in 
outmoded notions of sovereignty and unreasoned fears of 
free labor organization. 

It is appropriate that today's affirmation of the right to 
strike should come so soon after the tragic events _ 
surrounding the strike of Solidarity, the Polish labor 
union. The Solidarity strikers proclaimed that the rights to 
organize collectively and to strike for dignity an_d better 

·treatment on the job were fundamental human freedoms. 
When the Polish government declared martial law and 
suppressed the ·union in December 1981, Americans 
especially mourned t)le loss of these basic liberties. *594 

The public reaction to the Solidarity strike revealed the 

strength of the American people's belief tha:t:the right to 
strike is an essential feature of a free '"society; :,In: an 

.e 
economy increasingly dominated by large"scaJe':·busiiiess . 

. and governmental organizations, the right.-of·eli"iptOy~es to: · .,.,' · 
withhold their labor as a group is an essential ·protection 
against abuses of _employer power. (See,::•e:g:", Amer. 
Foundries v. Trj-Citv Couneil (1921) 257 u:s.: 184. 209 
[66 L.Ed. 189. 199. 42 S.Ct. 72. 27 A.L.K 360].) Hence, 
it is widely presumed that "we have the 'right as free men 
to refuse to work for just grievances: the ·strike is an 
unalienable weapon of any citizen." (Reagan & Hubler, 
Where's the Rest of Me? (1965) p. 138.) 

· The majority opinion suggests that the right to strike may 
have constitutional dimensions. (Maj. opn., ante. at PD. · 

589-591.) I :.vrite separately to elaborate on this point. 
Although . the right to strike has a long history in 
American jurisprudence, its textual and theoretical 
foundations have eluded a comprehensive analysis. 
'Instead, the courts have danced a minuet around the issue. 
The time has come to make explicit that which has so 
frequently been presumed. If the right to strike does 
indeed differentiate this country. from those that are not 
free, then it must be given substance and enforced. 

The constitutional right to strike _rests on a number of 
bedrock principles: (1) the basic personal liberty to pursue 
happiness and economic security through productive labor 
(U.S. Const .. 5th and 14th Amends.; Cal. Const .. art. I. § 
LJ., ]., subd. (a)); (2) the absolute prohibition against 
involuntary servitude (U.S. Const.. 13th Amend.; Cal. 
Const .. art. I. § 6); and (3) the fundamental freedoms of 
association and expre_ssion CU.S. Const .. lst Amend.; Cal. 
Const.. art. I. § § 2; subd. (a), 3). · 

_ It is beyond dispute that the individual's freedom to 
withhold .personal service is basic to the· constitutional 
concept of "liberty." -Without this freedom, working 
people would be at the total mercy of their employers, 
unable either to bargain effectively or to extricate 
themselves from an intolerable situation. Such a condition. 

· would make a mockery of the fundamental right to pursue 
life, liberty and happiness by engaging in: the coinmon 
occupations of the community.' (See Sail'er Inn. Inc. v. 
Kirby (1971) 5 Cal.3d 1. 17 [95 Cal.Rntr. 329. 485 P.2d 
529. 46 A.L.R.3d 351); see also Nash v. Citv o(Santa 
Monica (1984) 37-Cal.3d 97. 110 [207 Cal.Rptr. 285. 688 
P.2d· 8941 (cone. and dis. opn. of Bird, C. J.) [right to 
withhold personal service as ·a landlord is -a 
constitutionally protected liberty interest]; id .. at p. 114 
(dis. opn. of Mosk, J.) [same}; cf. U.S. Const .. 13th 
Amend. [prohibiting involuntary servitude]; Cal. Const .. 
art. I. § 6 [same).) .. · 

Nevertheless, in the early years of this country, the 
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concerted withholding of labor was outlawed under the 
doctrine of "criminal conspiracy." (See *595 Frankfurter 
& Greene, The Labor Injunction (1930) pp. 2·3, and cases 
cited.) Although workers • with the exception of chattel. 
slaves· • enjoyed the right to leave employment as 
individuals, they were prohibited from doing so as a 
group. '(ibid.) Apparently, the courts assumed that 
working people could adequately protect their liberty 
interests by exercising their personal right· to terminate 
employment and compete as individuals in the labor · 
market. 

As Archibald Cox has written, "[s]ome of the major 
problems ofconstitutional law ... arise from the necessity 
of shaping guarantees born of an individualistic society to 
the conditions resulting from the solidarity of organiz.ed 
groups." (Cox, Strikes, Picketing and the Constitution 
(1951) 4 Vand.L.Rev. 574, 579 [hereafter Cox).) The 
recognition of group rights for laborers trailed behind the 
legal acceptance of the modem business corporation, a 
group form of property ownership. FN2 

FNi The modem fomi of corporate organization, 
which grantS the corporate management broad 
powers to act on behalf of shareholders, emerged 
in the latter· part of the 19th century. (See 
generally, Berle & Means, The Modem 
Corporation and Private Property (1939) pp. 
127-152.) During the 1890's, the United States· 

. Supreme Court ruled that corporations possess 
constiµitional rights. (See, e.g., Chicago, &c. 
Railway Co. v. ·Minnesota (1890) 134 U.S. 418 
[33 L.Ed. 970. 10 S.Ct. 4621 r'liberty"]; Smvth v. 
Ames (1898) 169 U.S. 466 [42 L.Ed. 819, 18 
S.Ct. 418] ["property"].) 

The right to strike was initially regarded as labor's 
counterpart to the massive economic power concentrated 
in the corporation. With the rise· of monolithic business· 
enterprises, it could· no longer be miiintained . that 
employees' freedom to compete in the labor market as 
individuals would be sufficient to protect their liberty 
interests. In a famous dissenting opinion, Justice Oliver· 
Wendell Holmes observed: "One of the eternal conflicts 
out of which life is made up is that between the effort of 
every man to get the most he can for his services, and that 
of society, disguised under the name of capital, to get his 
services for the least possible rerum. Combination on the 
one side is patent and powerful. Combination on the other 
is the necessary and desirable counterpart, if the battle is 
to be carried on in a fair and equal way." ( Vegelahn v. 
Guntner (Mass. 1896) 44 N.E. 1077. 1081 (dis. opn. of 
Holmes, J.).) 

In Holmes's view, the right to strike was integral to this 
latter combination:/'Ifit be true. that workingmen may 
combine with a view;·',among .other things, to getting as 
much as they canJor,Jhe;iJ'· labor, just as capital may 
combine with a view: to getting the greatest possible 
return, it must be true that, when combined, they have the 
same liberty that cqmbined capital has, to support their 
interests by argument, ·persuasion, and tlie bestowal or 
·refusal *596 of those advantages which they otherwise 
lawfully control.". (Vegelahn v. Guntner, supra, 44 N.E. 
at p. 1081.) 

This theoretical foundation was ·later adopted by the .. 
United States Supreme Court. In an opinion by Chief 
Justice Taft, the court declared: "[Unions] were organized 
out. of the necessities of the sitilation. A single employee 
was helpless in .dealing with an employer. He was 
dependent ordinarily on his daily wage for the 
maintenance of himself and family. If the employer 
refused to pay him the wages that he thought fair, he was 

· nevertheless unable to leave the employ and to resist 
arbitrary and unfair treatment. Union was essential to give 
laborers opportunity to deal on equality with. their 
employer. They united to exert influence upon him and to. 
leave him in a body, in order, by this inconvenience,. to 
induce him to make better terms with them~ They were 
withholding their labor of economic value to make him 
pay what they thought it was worth. The right to combine 
for such a lawful purpose has, in many years, not been 
denied by any court." ( Amer. Foundries v. Tri-Citv 
Council, supra, 257 U.S. at p. 209 [66 L.Ed. atp. 199].) 

A few years later the . high court, with Chief Justice 
Hughes writing, asserted that the right of employees· tO 
engage in "collective action" was "not to be disputed." 
(Texas & N. 0. R. Co. v. Ry. Clerks (1930) 281 U.S. 548, 
570 [74 L.Ed. '1034. 1046. SO S.Ct. 4271.) Finally, the 
court proclaimed that employees' rights of self· 

· organization were "fundamental" in nature.- (Labor Board 
v. Jones & Laughlin Cl937) 301 U.S. 1. 33 (81 L.Ed. 893. 
909. 57 S.Ct. 615, I 08 A.L.R, 1352].) 

Though these forceful statements suggest that the 
Supreme Court included the right to strike among those 
liberties protected by the Constitution, that propositio_n 
was never squarely asserted. Instead, a federal district 
court was the first to define the right in unambiguous 
terms: "The right to peaceabiy strike or to participate in 
one, ·to work or refuse to work, and to choose the terms 
and conditions under which· one will work, like the right. 
to make a speech, are fundamental human liberties which 
the state may not condition or abridge in the absence of 
grave and immediate danger to the community." 
(Stapleton v. Mitchell CD.Kan. 1945) 60 F.Supp. SI. 6.1, 
app. dism. by stip., 326 U.S. 690 £90 L.Ed. 406. 66 S.Ct. 
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1721 [invalidating a Kansas law that prohibited various-,-:;;,_. .. -_.,- Holmes, 1.).) -
labor activities, including strikes]; see also Alabama State.!~---.::· _ . _ __ _ 
Federation o(Labor v. McAdory (1944) 246 Ala. 1 [18-;1·:-i';- ·-.:·:Nevertheless, the mere fact that. an enactment covers 
So.2d 810. 827-8281 [striking down Alabama law th11t\~•":';:J-;,,._economic,matters does notinsulate it from scrutiny where 
prohibited all strikes not endorsed by a majority of the 0

.;;, ··-- - an important. constitutional guarantee is implicated. The 
struck employer's employees).) ______ . Constitution .expressly protects certain rights of "property. 

. . ." CO:S. Const.; 5th and 14th Amends.; Cal. Const.. art. I, § 
The status of the ·right to strike as a constitution~iy- "' - - - -L.!, L subd. (a).) As ·professor Cox has observed, "[a] 
protected "liberty'' 'arises not only from the consideratiolls ' constitution which assures the owner of property an 
of fairness set forth by Justice *597 Holmes and chief opportunity to· obtain a reasonable return on his capital 
Justices Taft and Hughes, but also from the inherent must recogniz.e the worker's interest in the conditions 
nature of work. In the words of Justice Felix Frankfurter, under *598 which he labor5 and the price he receives for 
"[t]he coming of the machin11 age tended to despoil his work." (Cox, supra, 4 Vand.L.Rev. at p. 580.) 
human personality. It turned men and women into 
'hands." The industrial history of the early Nineteenth 
Cenniry demonstrated the helplessness of tlie individual 
employee to achieve human dignity in a society so largely 
affected by technological advances. Hence the trade union 
made itself increasiJ:igly felt, not only as an indispensable 
weapon of self-defense on the part of workers but as an 
aid to the well-being of a society in which work is an· 
expression of life and not -merely the means of earning 
subsistence." (A.F. ofL. v. American Sash Co. (] 949) 335 
U.S. 538. 542-543 !93 L.Ed. 222, 225. 69 S.Ct. 258, 6 
A.L.R.2d 4811 (cone. opn. of Frankfurter, J.).) 

Perhaps ill response to this concern, some courts -
including a California Court of Appeal - adopted an 
absolutist position, recognizing no distinction whatever 
between .the rights of employees to quit work as 
individuals or in a group: "It is the right of every Dian to 
engage to work for or to deal with, or to refuse to work 
for or to deal with, any man or class of men as he sees fit, 
whatever his motive or whatever the resulting injury, 
without being held in . any way accountable therefor. 
[Citations.] These rights may be exercised in association 
with others so long as they· have no unlawful object in 
view. " (Overland P. Co. v. Union L: Co. (1922) 57 
Cal.App. 366, 370-371 [207 P. 412];.see also Tobriner, 
The Organizational Picket Line: Lawful Economic 
Pressure Cl 951l 3 Stan.L.Rev. 423. 426. fn. 16 [in spite of 
four separate opinions, the decision of this court in 
Parkinson Co. y. -Bldg. Trades Council (1908) 154 Cal. 
ill [98' P. I 027] rests on the absolute right of a labor 
union ti> Strike].) 

It bas been argued that-constitutional protection for strike 
activities would intrude on the legislative function. The 
courts have exercised restraint · in applying the 
constituti~nal guarantee of "liberty" to legislative 
determiriations of economic policy. This restraint_ reflects 
the fear that the _diffuse concept of liberty could be 
employed as a device for the imposition of judicial policy 
judgments. (See Lochner v:New York (1905) 198 U.S. 45. 
74-76 [49 L.Ed. 937, 948-949, 25 S.Ct. 539] (dis. opn. of 

Furthermore, recognition of the right to strike does not 
require an unconstrained judicial construction of the term 
"liberty." The courts can find constitutional guidance in 
the close nexus between the right to strike and a specific 
constitutional provision: the ban on involuntary servitude. 
(U.S. Const., 13th Amend.; Cal. Const.. art. I. § 6.) 
Though this provision might not by itself guarantee the 
right to strike, it does provide clear support for the 

. proposition that the strike is an exercise of 
constitutionally protected liberty. 

Justice Brandeis once declared, in a case involving a 
peaceful, concerted refusal to work: "If; on the undisputed 
facts of this case, refusal to work can be enjoined, -
Congress [has] created ... an instrument for imposing 
restraints upon labor which reminds of involuntary 
servitude." (Bedford Co. v. Stone Cutters Assn. (1927) 
274 U.S. 37, 65 [71 L.Ed. 916. 928, 47 S.Ct. 522. 54 
A.L.R. 7911 {dis. opn, ofB~deis, J.,joined by Holmes, 
J.); see also France Packing Co. v. Dailey (3d Cir. 1948) 
166 F.2d 751, 758 (dis. opn. ofO'Connell, J.) [construing 
War Labor Disputes Act to permit voluntary strikes in 
view of the constitutional ban on involuntary servitude].) 
Some courts_ have invalidated antistrike restrictions as 
inconsistent with the ban on involuntary servitude. (See 
e.g-., Henderson v. Coleman 0942) 150 Fla. 185 [7 So.2d 
117. 121]; United States v. Petrillo (N.D.111. 1946) 68 
F.Suoo. 845, 84~evd. (1947) 332 U.S. 1 [91 L.Ed. 1877. 
67 S.Ct. 1538).) 3 

-

FN3 In Petrillo, the Supreme Court reversed the 
district court's holding as to involuntary 
servitude solely on the ground that the restriction 
at issue did not - on its face • prohibit strike 
activities. (United States v. Petrillo. supra. 332. 
U.S. at pp. 12-13 [91 L.Ed. at PP. 1885-18861) 

The close· connection between the right to strike and the 
prohibition against involuntary servitude derives from the 
purposes of the 13th Amendment. That· amendment 

O 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. -

560 

--



e, 
699 P.2d 835 Page23 
38 Cal.3d 564, 699 P.2d 835, 214 CaLRptr. 424; 119 L.R.R.M. (BNA) 2433, 53 USLW 2578 . 

. (Cite as: 38 Cal.3d 564, 699 P.2d 835) 

guarantees the freedom to terminate employment not for 
its own sake, but in order to "prohibitO that control by 
which the personal service of one man is disposed of or 
coerced for another's benefit which is the essence of 
involuntary seniitude." (Bailey v. Alabama (191 ll 219 
U.S. 219. 241 [55 L.Ed. 191. 201. 31.S.Ct. 1451.) 

Accordingly, the amendment is concerned not merely 
with the formal right to quit, but also with the practical 
ability of working people to protect their interests in the 
workplace: "[I]n general the defense against oppressive 
hours, pay, working conditions, or treatment is the right to 
change employers. •599 When the master can c.ompel 
and the laborer cannot escape the obligation to go on, 
there is no power below to redress and no incentive above 
to relieve a harsh overlordship or unwholesome 
conditions of work. " (Pollock v. Williams (J 944) 322 
U.S. 4. 18 !88 L.Ed. 1095. · 1104. 64 S.Ct. 7921: see 
generally, Cox, supra, 4 Vand:L.Rev. at p. 576.) 

As· courts and commentators universally acknowledge, the. 
group right to strike has replaced the individual right to 
"change employers" as the principal defense of working 

' people against ' oppressive conditions. The rise of 
multinational corporations and large-scale government 
has produce4 a corresponding decrease in the practical 
significance of the right to quit for the individual. To 
withdraw the right to strike is to deprive the worker of his 

·or her only effective bargaining power. (~ee maj. opn.; 
ante. at pp. 589-590; see also Burton & Krider, The Role 
and Consequences of Strikes by Public Employees (1970) 
79 Yale L.J. '418, 419-420, and sources cited.) This 
undeniable fact is reflected in the intensity of the pubiic 
reaction to the suppression of the Solidarity strike .. 

Over 30 years ago, the question of whether the 13th 
Amendment protects the right to strike was termed 
"momentous" by two justices of the United States 
Supreme Court. ( A.F. o(L. v. American Sash Co .. supra, 
335 U.S. at p. 559 [93 L.Ed. at ·p. 2341 (cone. opn. of 
Rutledge, 1., joined by Murphy, 1.) [expressly reserving 
judgment on the question].) Yet, that court has never 
squarely addressed the issue. FN

4 
· 

FN4 The court came closest to confronting the 
issue .in Auto. Workers v. Wis. Board 0949) 336 
U.S. 245 [93 L.Ed. 651. 69 S.Ct. 5161. In that 
case, a union had conducted a series of "union 
meetings" at· irregular times during work hours. 
The Wisconsin Employment Relations Board 
issued an order prohibiting any "concerted effort 
to interfere with production of the complainant 
except by leaving the premises In an orderly 
manner for the purpose of going on strike." (lib. 

at p. 250 [93 L.Ed. at p. 6611. italics added.) The 
coi,trf.;,,~tjStained the order against a 13th 
.Alri~~-~W~JJL~,h!Ifong(l,~WJtatever the merits of 
thi.s,~~\i#.IJ,.~,~cin:;(se~:id.; .at p. 269 [93 ~.E.d. at p. · 
67 ll{g_i~,,pJ:>D. of Murphy, J.) [the ma;onty find 
the union's tactic objectionable only because it is 
effectix.e ]), it is clear that the court did not decide 
the .. gerier'al ·question of whether the 13th 
~elidment guaranteed the right to strike: "Our 
only question is "' whether it is beyond the 

· power of the Staie to prohibit the particular 
course of conduct described." (Id .. at p. 251 [93 
L.Ed. at p. 6611.l . 

The notion of a 13th Amendnient right to strike has been 
rejected by some lower federal courts and state courts. 
These eourts tiave relied on two lines of reasoning. First, 
some have suggested · that the prohibition · against 
involuntary servitude protects only the right of employees 
to withhold personal services· as individuals. (See, e.g., 
Western Union Tel Co. v. International B. ofE Workers 
CN.D.Ill. 1924) 2 F.2d 993. 994-995. affd. (7th Cir. 1925) 
6 F.2d 444 [46 A.L.R. 15381.l However, as explained 
above; this line of *600 argument cannot justify the total 
nonprotection of strike activities· in an economy · 
dominated by large and powerful employers. (See ante, at 
p. 598-599.) 

Other courts have held tliat the 13th Amendment does not 
protect a temporary withholding ·Of labor. {See, e.g., 
Davton ·co. v. Carpet. Linoleum and Resilient Fl. D .. etc.· 
(1949) 229 Minn. 87 [39 N.W.2d 183. 197-1981. app. 
dism., 0950) 339 U.S. 906 [94 L.Ed. 1334. 70 S.Ct.· 
570].) However, in view of the purposes of ·the 
prohibition on involuntary servitude, "can it matter 
whether the worker quits permanently or merely leaves · 
the establishment until conditions are changed? In the 
former case he may be said to be exercising the right to 
sell his services to the highest bidder, leaving others to 
take his fonner job, while in the latter case he is seeking 
to injure the employer by cutting off the supply of labor. 
But · this reasoning scarcely justifies a constitUtional 
distinction, for in either case the improvement of 
employment conditions ultimately depen~ upon a 
withholding of labor from marginal employers until they 
offer more .... [T]he temporary or permanent character of 
th.e quitting seems · irrelevant." (Cox, · supra, 4 
Vand.L.Rev. at pp. 576-577.) · 

.' . 

More fundamentally, it is not suggested here· that the 
prohibition on involuntary servitude standing alone 

· necesslirily guaran~es the right to strike. That provision 
does, however, provide ample support for the proposition 
that the right to· strike must be counted among those· 
constitiltionally protected "liberties" that are ·essential to 
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human"freedom. 

The concerted withholding of labor warrants protection 
not only as an exercise of personal liberty, but also as an 
incident of the fundamental freedoms of association and 
expression. (U.S. Const.. 1st Amend.; Cal. Const., art. I. § 
U 1) As the majority point out, the right of workers to 
combine and exert '"various forms of economic pressure"' 
on employers is constitutionally protected, {Maj. opn., 
ante. at p. 588. quoting In re Blaney (1947) 30 Cal.2d 
643. 647-648 [184 P.2d 892].) 

Working people enjoy the constitutional right to form and 
join unions. (See, e.g., Orr v. Thorpe (5th Cir. 1970) 427 
F.2d 1129. 1131: American Federation of State. Co .. & 
Mun. Emp. v. Woixlward (8th Cir. 1969) 406 F.2d 137. 
13 9-140 .l Without a constitutionally protected right to 
strike, the use of these freedoms would be "little more 
than an exercise in sterile ritualism. " (School Committee 
v. Westerly Teachers Ass'n Cl 973) 111 R.I. 96 1299 A.2d 
441. 4481 (dis. opn. of Roberts, C. J.); see also United 
Federation of Postal Clerks v. Blount<D.D.C. 1971) 325 
F.Supp. 879. 885' (cone. opn. of Wright, J.), affd. mem. 
404 U.S. 802 [30 L.Ed.2d 38. 92 S.Ct. 801.) *601 

. Recent decisions concerning consumer boycotts provide 
persuasive authority for the protection of strikes under the 
guarantees of free association and expression. FNS 

Consumer boycotts were, like strikes, originally 
prohibited at common law. {See generally, Note, Political 
Beycott Activity and the First Amendment. supra. 91 

. Harv.L.Rev. at pp. 676-677.l 

FN5 A boycott is an organized refusal to deal. 
(See Note, 'Political Boycott Activity and the 
First Amendment (1978) 91 Harv.L.Rev. 659.) A 
strike is one form of boycott - i.e., an organized 
refusal by workers to provide labor. 

. .. 
However, in a series of cases involving consumer 
boycotts by civil rights advocates, the courts began to 
recognize that stich boycotts, like strikes, provide a 
necessary counterweight to entrenched economic power ... 
In 1948, Justice Roger Traynor observed that "[i]n their· 
struggle for equality the only effective ~conoinic weapon 
Negroes have is the purchasing power they are able to . 
mobilize to induce employers to open jobs to them .... 
Only· a clear danger to the community would justify 
judicial rules that· restrict the peaceful mobilization of a 
group's economic power to secure economic equalify. " 
(Hughes v. Superior Court (1948) 32 Cal.2d 850, 868 
[198 P .2d 885] (dis. opn. of Traynor, J.), affd. 0950) 339 
U.S. 460 !94 L.Ed. 985. 70 S.Ct. 718); see also Garner v. 
Louisiana (l961) 368 U.S. 157. 201 [7 L.Ed.2d 207. 239. 

82 S.Ct. 2481 (cone. opn. of Harlan, .J.) [the First and 
Fourteenth Amendments protect sit-ins called to protest 
the racial practices of private businesses].) 

In NAACP v. Claiborne Hardware Co. 0982) 458 U.S. 
. 886. 907-915 [73 L.Ed.2d 1215. 1232-1238. 102 S.Ct. 

34091 (hereafter Claiborne Hardware), the United States 
Supreme Court held that a. peaceful, politically motivated 
boycott constituted an exercise of ·the constitutional 
freedoms. of association and expression. In that case, 
black citizens of Port. Gibson, Mississippi, boycotted. 
white-owned businesses to pressure those. businesses and 
elected public officials to implement policies of racial 
equality. ( Id .. at PP. 898-900 [73 L.Ed.2d at PP. 1226-
12281; N. A. A. C. P. v. Claiborne Hardware Co. <Miss. 
1980) 393 So.2d 1290. 1295-1297.) The Mississippi 
Supreme Court affirmed the trial court's holding that the 
boycotted . businesses were entitled to injunctive and 
monetary re\ief. Ud .. at pp. 1293, 1302.) 

The United States Supreme Court reversed. {Claiborne 
Hardware. supra. 458 U.S. at p. 934 [73 L.Ed.2d at p. 
12491.) The court rejected the common law view that 
boycotts were devoid of constitlitional value by virtue ·or 
their coercive nature. "Speech does not lose its protected 
character .:. simply because it may emba.rriiss others or 
coerce· them into action." ( *602Jd.. at p. 910 [73 
L.Ed.2d at p. 1234).) On the contrary, the boycott was 
entitled to protection as an effective and nonviolent means . 
of bringing about political, socia~ and economic change. ( 
Id .. · at PP. 907-915 [73 L.Ed.2d at pp. 1232-12381.l 
Accordingly, "[t]he ·right of the States to regulate 
econoinic activity could not jlistify a complete 
prohibition" againSt the boycott. ( Id .. at p. 914 [73 
L.Ed.2d at p. 12371.l FN

5 

FN6 The court's analysis covered both the 
boycott itself and the· expressive activities used 
to sustain and expand .it. (Claiborne Hardware. 
supra. 458 U.S. at pp. 907-912 173 L.Ed.2d at 
PP. 1232-12361.l A boycott is at once a form of 
association and a means of expression. The 
decision to boycott results· from processes of 
assembly and debate. (See, e.g., id .. at p. 907 [73 
L.Ed.2d at p. 1232).) Once commenced, the 
boycott is a form of symbolic expression. Most 
obviously, · it forcefully . communicates the 
participants' views to the target. Further, as ·a 
newsworthy event, the· boycott provides 'the 
participants with a platform for explaining and · 
advocating their views to the public. They pay 
for this platform by foregoing the benefits of 
trade. or employment. (Compare Citizens Against 
Rent Control v. Berkelev <19811 454 U.S. 290. 
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296 [70 L.Ed.2d· 492;498-499. !02 S.Ct. 4341 
[the contribution; 11,lld~lll(pendituni of money are 
essential to effe~tjy~,.~4v.o~cy ·sine~_,: the means 
for communicatin1:r~\~!HJ!.~,.~public;.8f!!,costly].) · 
In short, the boycot(is. a. nonviolent.' method of 
conveying not only the content but also the 
intensity of the participants' views. 

This court has recently.~. had occasion to apply the 
principleS announced in Claiborne Hardware. In 
Environmental Planning & Information Council \I, 

Superior Court (1984) 36 Cal.3d !st! [203 Cal.Rptr. 127. 
680 P.2d 1086] (hereafter Environmental Planning), an 

. environmental group sought to influence a newspaper's 
editorial policies by boycotting businesses that advertised 
in the newspaper. The newspaper's publisher brought suit 
claiming tortious interference with an· economic 
relationship. · 

This court rejected the publisher's argument that only civil 
rights boycotts should be accorded constitutional 
protection: . "As in Claiborne Hardware, ... [the 
boycotters'] "activities constitute a 'politically motivated 
boycott desigiied to force governmental and economic 
change' (458 U.S. at p. 914 []), and the fact that the 
change which they seek bears upon environmental quality 
rather than ·radal equality, can hardly support a different 
result. " ( Emironmental Planning. supra. 36 Cal.3d at p. 
197.) Applying common law principles in light offederal 
and state constitutional guarantees, the court held that the 
environmental group was engaging in lawful activity. ( 
Jd., at pp. 197· I 98.) . 

I see no principled basis for granting protection to 
"politically motivated " consumer boycotts while 

· withdrawing protection ·from labor boycotts. in 
Environmental Planning, this court expressly reserved the 
question whether Claiborne Hardware's apparent 
distinction between political and labor boycotts reflects 
the dictates of the California Constitution. (36 Cal.3d at p. 

. 198. fn. 9.) The prior decisions both of this court and of 
the United *603 States Supreme Coilrt indicate that labor 
boycotts should be . entitled to full constitutional 
protection. 

Differential treatment of political and labor activity runs 
afoul of the well-established principle of judicial 

· impartiality among speakers and messages. "Of course, it 
is immaterial whether the beliefs sought to be advanced 
by association pertain to political, economic, religious or 
cultural matters, and state action which may have the 
effect of curtailing the freedom to associate is subject to 
the closest scrutiny." (N. A. A. C. P. 11. Alabama (! 9 58) 
357 U.S. 449. 460-461 £2 L.Ed.2d 1488. 1498-1499. 78 
S,Ct. 1163]. quoted by the majority, ante. at p. 587, fn. 

37; see also Environmental Planning, supra. 36 Cal.3d at 
lh.121.) 

Similarly, labor unions are entitled to no less protection 
than civil rights organizations and environmental groups. 
"The inherent worth of the speech in terms of its capacity 
for · informing the public does not depend upon the 
identity of its source, whether corporation, association, 
union; or individual. " (First National Bank o(Boston v. 
Bellotti 0978) 435 U.S. 765. 777 £55 L.Ed.2d 707. 718. 
98 S.Ct. 1407].l 

If these principles of judicial neutraliiy held sway without 
qualification, the political-labor -distinction could be . 
rejected without further discussion. However, as. this court 
has recognized, "commercial." expression is accorded a 
lowered level . of protection. (See Enyjronmental 
Planning. supra. 36 Cal.3d at p. 197; accord Bolger v. 
Youngs Drvg Products Corp. (1983) 463 U.S. ·60; 64 [77 
L.Ed.2d 469. 476. l 03 S.Ct. 2875. 2879].) 

The United States Supreme Court has defmed commercial 
speech alternately as " speech which does 'no more than 
propose a commercial transaction"' (Va. Pharmacy Bd. 11. 

Va. Consumer Council <1976) 425 U.S. 748. 762 [48 
L.Ed.2d 346. 358. 96 S.Ct. 1817D or "expression related 
solely to the economic interests of the speaker. and its 
audience" ( Central Hudson Gas & Elec. 11. Public Serv. 
Comm'n 0980) 447 U.S. 557. 561 [65 L.Ed.2d 341. 348. 
100 S.Ct. 2343D. Labor expression cannot be reduced to 
such narrow concerns. It should not be relegated to the 
lowered protection accorded commercial expression. 

Labor disputes cover a broad range of issues, many of 
which involve bBl!iC concerns of liberty. ''A collective 
bargaining agreement is an effort to· erect a system of 
industrial self-government." (Steelworkers v. Warrior & 
Gulf Co. {]960) 363 U.S. 574. 580 [4 L.Ed.2d 1409. 
1416. 80 S.Ct. 13471.l For the bulk of each day, working 
people are subject to the codes of conduct that govern 
their worlcplaces. Those codes • whether 'embodied in 
collective *604 bargaining agreements, employer rule 
books, or informal practices ~ govern matters ranging 
from race relations to permiSsion t~ use the bathroom. 
(See 'generally, Shulman, Reason, Contract, and Law in 
Labor Relations (1955) 68 Hiirv.L.Rev; 999; 1002-1008 . 
(hereafter Shulman); Cox, Reflections Upon Labor 
Arbitration <1959) 72 Harv.L.Rev. 1482. 1490,)While on 
the job, working people feel the force of these rules more 
immediately and directly than those of the government. 

Herein lies the link between the guarantee of personal 
liberty, as informed by the ban on involuntary servitude, 
and the freedoms of association. anil expression. The 
issues that arise in the workplace rival those addressed in 
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the political process in their actual impact on the breadth 
of liberty enjoyed by working people. The strike is 8n 

, .. : essential weapon· in the worker's defense against "that 
"'"' ·COritroJ"by which the persona) service of one man is 

disposed of or coerced for another's benefit .... " <Bailev v. 
_ .Alabama, supra. 219 U.S. at p. 241 [55 L.Ed. at p. 2011: 

·see ante. at pp. 598-599. And, it is a weapon that employs 
·the . constitutionally favored methods for promoting 
change: peaceful association and expression. (See ante. at 

.'p. 602 & fn. 6.) Surely, the Constitution protects the . 
efforts of working people to preserve and expand their 
liberties by means of nonviolent - albeit outspoken and 
impolite - forms of association and expression. (Cf. 
Claiborne Hardware. supra, 458 U.S. at pp. 907-912 [73 
L.Ed.2d at pp. 1232-1236).) 

As the Polish strikers discovered, a free labor 
organization cannot coexist with political tyranny. The 
converse is no less true: "Collective bargaining is today, 
as Brandeis pointed out, the means of ·establishing 
industrial democracy as the essential condition of political 
democracy, the means of providing for the workers' lives 
in industry the sense of worth, of freedom, and of 
participation that democratic government promises them 
as citizens." (Shulman, supra. 68 Harv.L.Rev: at p.· 1002.l 
FN7 · · 

FN7 The Constitution does not mandate 
collective bargaiiiing. Whatever the particular 
system of labor relations, a degree of liberty in 

· the . employment relationship is essential to 
democracy .. 

The fact that unions and their members seek increased 
compensation as well as greater libert)' does not lower the 
expression of their grievances to the level of commercial 
speech. In the words of Congress, "[t]he labor of a human 
being is not a commodity or article of commerce." ill 
U.S.C. § · 17.l l.Jnlike the sale of a commodity, the sale of 
labor gives rise to rights of control over a person's time · 
and activity. The employer obtains not only the product of 
the employee's labor, but also considerable power to 
dictate when and how the work will be performed. (See 

·generally, Dept of Health, *605 Ed. & Welf., Work in · 
America (1973) [hereafter HEW Report].) The amount of 
compensation· is, in part, a tradeoff for personal 
subordination. This feature of wages and benefits explains 
why the 13th Amendment, a guarantee of personal liberty, 
is concerned with "the defense against oppressive hours, 
pay [and] working conditions. " (Pollock y. Williams, 
supra. 322 U.S. at p. 18 [88 L.Ed. at p. 11041.) PNB . 

FN8 Over a century ago, John Stuart Mill 

· eloquently expressed a view of liberty in the 
employment relation:· "Human nature is not a 
macltlne to be built after a model, and set to do 
exactly the work prescribed for it, but a tree, 
which requires to grow and develop itself on all 
sides, according to the tendency of the inward 
forces which make .it a living thing." (Mill, On 
Liberty (Shields edit 1956) p. 72.) More 
recently, it has been widely recognized that 
issues relating to authority and work content are 
of central importance in labor relations. (See, 
e.g., HEW Report; Hill, Competition and Control 

· at Work (1982) pp. 16-44; Hirszowicz, Industrial 
Sociology (1982); Work ·in America: The 
Decade Ahead (Kerr & Rosow edits. 1979); 
Martin, Contemporary Labor Relations (1979) 
pp. 125-129; Tepperman, Not Servants Not 
Machines: Office Workers Speak Out· (1976); 
Case Studies on the Labor Process (Zimbalist 
edit. 1979).) Whatever one's views on · the 
question of personal liberty in the workplace, it 
is clear tliat debate and controversy over that 
issue cannot be reduced to the status of purely " 
commercial" speech. 

In short, the asserted political-labor distinction provides 
no basis for denying to working people and unions the 
protection afforded civil · rights activists and 
environmentalists. Accordingly, a restraint on the right to 
strike should be upheld under the California Constitution · 
only if it serves a compelling state interest by the least 
restrictive means. FN

9 *606 

FN9 The notion that the United States 
Constitution protects .the right to strike was 
rejected by a . two-judge majority in United 
Federation of Postal Clerks v. Blount, suera, 325 
F.Supp. 879. affd. mem. 404 U.S .. 802 130 
L.Ed.2d 38. 92 S.Ct. 801 (hereafter Blount). · 
However, the California Constitµtion possesses 

. independent vitality. (See, e.g., Serrano v. Prjest 
(1976) 18 Cal.3d 728. 764-766 [135 Cal.Rptr. 
345. 557 P.2d 929].) Hence, Blpunt is not 
binding authority ils to the state constitutional 
claim. Nor did the Blount court· provide any 
persuasive reasoning in support of its holding. 

·First, the Blount court erroneously suggested that since 
· the common law provided no protection for s¢Ices, 

neither did the United States Constitution. (Blount, supra, 
325 F.Supp. at p. 882.) The court did not have the benefit 
of the Claiborne Hardware decision, which held that a 
consiimer boycott was constitutionally protected in spite 
of the fact that such. boycotts had been prohibited under 
the common law. (458 U.S. at pp. 907-915 [73 L.Ed.2d at 

. . . 
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A •. PP. 1232-12381.) Moreover, this court today overturns the 
· · ~ common law ban on public employee strikes in this state. 

. ::· Next, the court asserted that the right to strike was fully 
·"'" ,. protected for the first time by section 7 of the National 

Labor Relations Act (NLRA). (Blount. supra. 325· 
F.Supp. at p. 882.) However, as the Chief Justice of the 
Rhode Island Supreme Court has explained, the NLRA 
presumed that working people already possessed the right 
to strike: "The fact is that i.....1 of that act makes no 
mention of the right to strike. In § 13 thereof reference is 
made to the right to strike as follows: 'Nothing in this Act, 
except. as specifically provided for herein, shall be 
construed so as either to interfere with or impede or 
diminish in any way the right to strike, or to affect the 
limitations or"qualifications on that right.' Obviously, § 
13 is a rule of construction. [Citation.] It is my opinion 
that the NLRA recognized the rights which labor already 
)Jad and was intended to afford those rights extensive 
legislative protection." (School Committee v. W ester/y 
Teachers Ass'n. supra. 299 A.2d at p. 447 (dis. opn. of 
Roberts, C. J.).) 
Nowhere did the Blount court address the concerns set 
forth in the present opinion. 
Other federal authorities are no more.persuasive. Ih two 
cases decided prior to Claiborne Hardware. supra. 458 
U.S. 886, the, Supreme Court summarily rejected First 

A Amendment claims by labor unions. (See NLRB v. Retail 
'9 Store Emplqyees (1980) 447 U.S. 607,. 616 [65. L.Ed.2d 

377; 385-386 .. 100 S.Ct. 23721 [upholding restriction on 
peaceful consumer boycott picketing); Longshoremen v. 
Allied International .. Inc. (1982) 456 U.S. 212. 226-227 
£72 L.Ed.2d 21. 32. 102 s.Ct. 16561 [upholding 
prohibition against longshoremen refusing to handle cargo 
bound til or from the Soviet Union].) However, in each 
case, the court provided only one paragraph of 
explanation, relying mainly on the "coercive" nature of 
boycott activities. The subsequent decision in Claiborne 
Hardware undercut this reasoning. Peaceful boycott 
activities were held protected in spite of their coercive : 
aspects. (458 U.S. at p. 910 [73 L.Ed.2d at p. 1234].) 
Clearly, there is no principled basis for refusing to apply · 
this approach in the labor context. (See ante. at PP. 602-
605: see also Pope,· The Three-Systems Ladder of First 
Amendment Values: Two Rungs and a Black Hale (1984) 
11 Hastings Const. L.Q. 189, 232-246; Getman, labor 
Law and Free Speech.· The Curious Policy of Limited 
Expression (1984) 43 Maryland L.Rev. 4. 12~19; Harper, 
The Consumer's Emerginf{ Right to Boycott: NAACP v. 
Claiborne Hardware and Its Implications for American 
Labor Law 0984) 93 Yale L.J. 409 [hereafter Harper]; 
.Note, Labor Picketing and Commercial Speech: free 
Enterprise Values in the Doctrine o(Free Speech 0982) 

.A 91 Yale L.J. 938; Note, Peaceful Labor Picketing and the 
W' First Amendment 0982) 82 Colurn.L.Rev. 1469.l 

The right to strike must be guaranteed to public and 
private employees alike. In accepting public employment, 
individuals do not thereby sacrifice their constitutional 
rights. (See, e.g., Baglev v. Washington Township 
Hospital Dist. Cl 966) 65 Cal.2d 499. 503-505 ill 
Cal.Rptr. 401. 421 P.2d 409).l The constitutional 
guarantees of personal liberty, freedom of association, 
and freedom .of expression are no less important to public 
workers than tci other working people. 

At one time, the ban on public employee strikes might 
have been described ils a limited exception to the general 
right to strike. However, between 1930 and 1970, public 
employees increased from about 3.2 million to more than 
13 million. As a percentage of the work force, public 
employment rose from approximately 6.5 percent to over 
15 percent, with state and local worker8 accounting for 
most of the. increase. FNio There would be an obvious 
inconsistency were this court to recognize that the right to 
strike is essential to a free·society while denying that right 
to a significant proportion of the working population. 

· FN I 0 These figures were compiled from United · 
States Department of Commerce's Statistical 
Abstract of the United States, page 303, table 
No. 487 (1984) [hereafter Statistical Abstract]; I 
United States Department of Commerce, Bureau 
of the Census, Historical Statistics of the United 
States, Colonial Times to 1970 (1975) Series D 
11-25, page 127; 2 United States Department of 
Commerce, Bureau of the Census, Historical 
Statistics of the United States,'Colonial Times to 
1970, supra, Series Y 272-289, page 1100, 
Series Y 308-317, page 1102, Series Y 332-334, 
page 1104. 

It has been argued that public employee strikes lack 
constitutional protection since they enable public workers 
to exercise a disproportionate influence •607 on the 
political process. In this view, the principles announced in 
Claiborne Hardware should apply only to consumer 
boycotts. The power to withhold patronage is said to be 
less dangerous than the power to withhold labor because 
consumer power is more widely dispersed. (See generally 
Harper, supra, 93 Yale L.J. at PP. 426-427.) 

However, as the present . majority opinion explains, the 
coercive potential of public employee strikes is sharply 
limited by economic and political conditions. Many 
government services can be foregone over substimtial 
periods without serious harm. Others can be contracted 
out to private industry. Where services are financed by 
user fees, the users can exert effective pressure against the 
strikers. Last but not least, the taxpaying public in general 
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frequently mounts . effective opposition to public 
employee strikes. (See maj. opn., qnte, at pp. 578-579.) 

On a deeper level, the constitutional considerations 
behind the right to strike are, if anything, more 
compelling than those supporting the right to withhold 
patronage. Consumer boycotts, unlike strikes, do not 
implicate either the fundamental liberty to pursue 
happiness through labor or the prohibition against 
involuntary servitude. (See ante. at pp. 596-600.) 

Furthermore, the argument of "disproportionate" political 
· influence is untenable in view of the United States · 

Supreme Court's treatment of monetary wealth, perh;ms 
the most concentrated form of economic power. 11 

Restrictions on political expenditures and contributions 
are subject to strict judicial scrutiny; (Bucklev v. Valeo 
Cl976l 424 U.S. I. 15-19. 58-59 [46 L.Ed.2d 659. 685· 
688; 710. 96 S.Ct. 6121.) Corporations as well as 
individuals enjoy the right to employ concentrated wealth 
in the political process. (First National Bank o(Boston v. 
Bellotti, supra. 435 U.S. at pp. 777. 789-792 [55 L.Ed.2d 
at pp. 725-7281.l 

FN 11 As of 1972, 1 percent of the population 
held over 20 percent of the nation's personal 
wealth. (See Statistical Abstract, supr;a, at p. 
487, table No. 794.) Some 218,000 individuals 
possessed estates worth over $1 O million each. 
(Id., at p. 479, table No. 791.) As this court has 
recogniz.ed, such wealth can enable the possessor 
to exercise a disproportionate influence on the 
political process. (Citizens Against Rent Control 
v. City o(Berkelev (1980) 27 Cal.3d 819. 826-
m [167 Cal.Rptr. 84. 614 P.2d 7421. revd. sub 
nom. Citizens Against Rent Control v. Berkeley, 
supra. 454 U.S, 290 [70 L.Ed.2d 492. 102 S.Ct. 
434).) 

In CitiZens Against Rent Control v. City of BerkereV. 
supra, 27 Cal.3d 819. ·this court addressed the 
constitutionality of a Berkeley city ordinance that 
prohibited contributions of more than $250 per person to 
committees formed to support or oppose a ballot measure. 
The court held that the ordinance was necessary to serve 
the compelling governmental interest in •608 preventing 
well-financed special interest groups from dominating the 
referendum process. (Id., at pp. 825-829, 832.) 

The United States Supreme Court reversed. (' Citizens 
Against Rent Control v,' Berkeley. suora. 454 U.S. 290 
(hereafter CARC].) The high court reasoned that the 
pooling of fmancial resources was essential to effective 
advocacy because of the rising. costs of advertising and 

direct mail. (Id .. at p. 296. fn. 5 [70 L:Ed.2d.at p: 4991: 
acco~d Federal Election Commission: v .. ·National 
Conservative Political Action Committee<(l985) ..... •U:S. 

. [84 L.Ed.2d 455. 467468;·,.·105, S.Cbl459, 
1467-14681.l Further, the court rejected this court's view 
that the city could restrict the use of concentra~d weajtj) 
by special interest groups in order to assure others an 
equal voice in the political process. (CARC, suprq, 454· . 
U.S. at pp. 295-296 [70 L.Ed.2d at pp, 498-499).) 

In. Claiborne Hardware. supra. 458 U.S. 886. the high 
court made clear .that its concern for effective advocacy 
was not limited to the expenditure of money, a form of 
economic power that is possessed primarily · by the 
wealthy. Instead, the court extended the reasoning of 
CARC to cover the collective withholding of patronage, a 
'form of economic influence available to ordinal)' 
consumers. (Id .. at pp. 907-915 [73 L.Ed.2d at pp. 1232-

lill11 

The strike, a combination for the purpose of withholding 
labor, is no less essential to working people than was the 
pooling of wealth to the landlords in CARC or the 
collective withholding of purchasing power to the civil · 
rights activists in Claiborne Hardware. While working 
people cailnot compete with wealthy individuals or 
corporations in paying for 'llccess to mass 
communications, tliey can bring their causes to the 
public's attention by withholding the one asset that they 
possess in abundance • the capacity to engage in 
productive labor. · 

This court can scarcely deny to working people the 
protections that are accorded the fonns of economic 
power possessed by other groups. As Justice Traynor 
once observed, ·the courts "should not impose ideal 
standards on one side [of a conflict among groups in 
society] when they are powerless to impose similar 
standards upon the other." (Hughes v. Superior Court. 
supra. 32 Cal.2d at p. 868 (diii. opn. of Traynor, J.).) 

It remains only to determine whether the common law's 
flat prohibition on public· employee strikes is necessary to 
serve a compelling state interest. The majority have 
convincingly refuted the traditional justifications for that 
ban. (See· maj. opn., ante, at PP. 573-580.) Although the 
state has a coinpelling . *609 interest in· averting 
immediate and serious threats to the public health and 
safety, a flat ban on public employee strikes is by no 
means the leaSt restrictive method for accomplishing that 
end. (See id., at p. 580.) Accordingly, today's holding is : 
compelled not only by common law principles but also by 
the California Constitution. 

·GRODIN, J., 
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Though I have signed Justice. Broussard's plurality 
opinion, I write separately in response to the concerns 
expressed in the concurring opinion by Justice Kaus. 

I suggest there is little merit in attempting to distinguish, 
with regard to strikes by employees covered by the 
Meyers-Milias-Brown Act, between the availability of an 
injunction at common law and the availability of a 
damage action. If an injunction is violated, the violation 

. can give rise to a proceeding . in contempt for which 
monetary sanctions may be imposed. The underlying legal 
question is whether there exists a common law predicate 
for either remedy. The plurality opinion holds, and I 
agree, that the Meyers-Milias-Brown Act has removed the 
principal theoretical justification which bad been 
advanced in this state for the proposition that all strikes by 
local government employees are tortious. Finding no 
alternative justification sufficiently compelling to require 
acceptance by the courts in the absence of legislative 
action, except as regards strikes which imperil public 
health or safety, the opinion properly places the ball in the 
Legislature's court, where it belongs. (Ante. p. 591, fn. 
39.) -

Other states and countries have developed a wide range of 
policies for dealing with public employee strikes, and the 
arena is clearly one in which experimentation should be 
encouraged. Consequently, I share Justice Kaus' concern 
that we should not attempt . to prejudge the 
constitutionality of .any particular legislative response. 
The plurality opinion explicitly finds it unnecessary to 
reach the issue in constitutional terms (ante. p. 591), and 
as I understand it ·discusses the Constitution only in order · 
to demonstrate that were we to adopt the district's position 
- that there exists an absolute common law ban on public 
employee strikes in the context .of the present statutory 
scheme - substantial questions of constitutional dimension 
would arise. (Ibid.) It is with that understanding that I 
join in the opinion. 

LUCAS,J. 
I respectfully dissent In my view, public employees in 
this state neither have the right to strike, nor should they 
have that right. In any event, in light of the difficulty in 

· fashioning proper exceptions to the basic "no strike " rule, 
and the dangers to public health and safety arising from 
even a temporary cessation of governmental services, the 
courts should defer to the Legislature, a body far better 
equipped to create such exceptions. *610 

The majority paints a glowing picture of the public strike 
weapon as a means of "enhanc[ing] labor-management 
relations" <ante, p. 58 !), "equalizing the parties' 

respective ~argaining positions,'' (p. 583), assuring ·~good 
faith" collective bargaining (ibid.), and "providing a clear 
incentive:,:for.>resolying disputes" (ibid.). Indeed, so 
enamoreq!_i~;the majority W,itl) the concept of the public 
strike that it elevates this heretofore illegal device to a 
"basic civii liberty." (Ibid.) Though wholly unnecessary 
to its opinion, the majority in dictum even suggests that 
public employees may have a constitutional right to strike 
which cannot be legislatively abridged absent some 

· "substantial or compelling justification." (P. 590.) 

· Thus, in the face of an unbroken string of Court of Appeal 
cases commencing nearly 35 years ago which hold that 
public strikes are illegal, we suddenly announce our 
finding that public strikes are ·not only lawful in most 
cases, but indeed they may constitute a panacea for many 
of the social and economic ills which-have long beset the 
public sector. One may wonder; as I do, why we kept that 
revelation a secret for all these years. (See El Rancho 
Unified School Dist. v. National Education Assn. (1983) 
33 Cal.3d 946. 962 [192 Cal.Rptr. 123. 663 P.2d 8931 
[cone. opn. by Richardson, J,].) 

Despite the majority's encomiums, the fact remains that 
public strikes may devastate a city within ·a matter of 
days, or even hours, depending on the circumstances. For 
this reason, among many others, the courts of this state 
(and the vast majoritY of courts in other states and the 
federal govemnlent) have declared . all public strikes 
illegal. As indicated above, until today the California 
Courts of Appeal unifonnly had followed that rule. (See, 
e.g., Stationary Engineers v. San Juan Suburban Water . 
Dist. 0979) 90 Cal.Aoo.3d 796. 801 [153 Cal.Rotr. 6661; 
Pasadena Unified Sch. Dist. v. Pasadena Federation o( 
Teachers (1977) · 72 Cal.App.3d 100. 105-107 [140 
Cal.Rptr. 4ll. hg. den.; Los Angeles Unified School-Dist. 
v. United .Teachers 0972) 24 Cal.App.3d 142. 145-146 
[100 Cal.Rptr. 8061. hg. den.; Trustees o( Cal. State 
Colleges v. Local 1352 S.F. State etc. Teachers 0970) 13 
Cal.App.3d 863. 867 [92 Cal.Rotr. 1341. hg. den.; Q/JL.Q[ · 
San Diego v. American Federation of State etc. 
Emplqvees (! 970) 8 Cal.APP.3d 308. 310 [87 Cal.Rptr. 
2581. hg. den.; Almond v. Countv of Sacramento ()969) 
276 Cal.Aoo.2d 32. 35-36 [80 Cal.Rptr. 5181; hg. den.; 
Pranger v. Break Cl 960) 186 · Cal.Aoo.2d 55 I. 556 f.2. 
Cal.Rptr. 2931. hg. den·.; Newmark.er v. Regents of Univ. 
of Cal. C1958) 160 Cal.App.2d 640. 646 [325 P.2d 5581; 
City o( LA. v. Los Angeles etc. Council (1949) 94 
Cal.Aoo.2d 36. 46-47 [210 P.2d 3051. bg. den.) 

Justice Coughlin's opinion in the City of San Diego case 
offers a cogent analysis of the various rationales 
underlying the "no strike" rule. He observed *611 that 
"This California common law rule· fa the generally 
accepted common . law rule in many jurisdictions. 
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[Citations, including cases from 24 states.] ' ... ; .. ::_ . : . .. ' 

"The common law rule has been adopted orj:onfume,t; 
statutorily by 20 states and the federal · go\iemmeli( · 
[Citations.] · . 

" ... The common law rule [that] public employeenio not::·· 
have the right to bargain collectively or· .to· strike is 
predicated expressly on the necessity for.: .1111d Jack of 
statutory authority conferring such right. Where a statute 
authorizes collective bargaining and strikes it includes 
them within the methods authorized by law for fixing the 
terms and conditions of employment. Those who advocate 
the right of public employees to strike should present their 
case to the Legislature. [Italics added.] 

·" 

"Wherever the issue has been raised, it has been held laws 
governing the rights of public employees to engage in 
union activities, collective bargaining, strikes and other 
coercive practices, not equally applicable to private 
employees, and vice. versa, are premised on a 
constitutionally approved classification; and, for this 
reason, are not violative of the constitutional guarantee of 
equal protection of the law. [Citations.] [, ] The reasons 
for the law denying public employees the right to strike 
while affording such right to private employees are not 
premised on differences in types of jobs held by these two 
classes of employees but upon differences in the 
employment relationship to which they are parties. The 
legitimate and compelling state interest accomplished and 
promoteil by the law denying public employees the right 
to strike ··is not solely the need for a particular 
governmental service but the preservation of a system of 
government in .the ambit of public employment and the 
proscription of.practices not compatible with the public 
employer-employee relationship. [Citation.]" (!!. 
Cal.App.3d at PP. 311 ·315.) 

The decision to allow public employee strikes requires a 
delicate and complex balancing· process best undertaken 
by the Legislature, which may formulate a comprehensive 
regulatory scheme designed to avoid the disruption and 
chaos which invariably follow a cessation or interruption 
of governmental services. The majority's own proposal, to 
withhold the strike weapon only where "truly essential'' 
services are involved (p. 580} and· _a "substantial and 
imminent threat'' is posed (p. 5 86), will afford little 
guidance to our trial courts who must, on a "case-by-case" 
basis (ibid.), decide such issues. Nor will representatives 
of labor or management be able to *612 predict with any 

.. · '.: .. coilfidence or certainty whether a particular strike is a 
·.".":lawful one or, being lawful at its inception, will become 
: .. ;~ .• unlawful by reason of its adverse effects upon the public 

>lieitlth and safety. In short, the majority's broad holding 
· will.prove as unworkable as it is unwise. · 

Of the few states that permit strikes by public employees, 
"'.irtually all do so by comprehensive statutory provisions. 
Some of the statutory schemes begin , by creating 
classifications of employees, distinguishing, for example, 
workers whose services are deemed essential (e.g., police, 
firefighters). those whose services· may be interrupted for · 
short periods of time (e.g., teachers}, and those whose 
services may be omitted for an extended time (e.g:, 
municipal ·golf course attendants). PNI These schemes 
typically defme various prerequisites to the exercise of the 
right to strike for those categories of workers permitted 
that option. The prerequisites include a period of 
mandatory mediation PNl as well as advance notice to the 
employer. FNl In addition, some statuto~schemes lay out 
the ground rules for binding arbitration. · 4 

FN 1 See Alaska Statutes section 23.40.200Cal 
~ (categorizing, first, all police, tire, 
·correctional, and hospital workers; second, 
public utility, snow removal, sanitation, and 
education employees; and third, all other public 
workers). See also Minnesota Statutes Annotated 
section l 79A.03 (West Supp. 1985) ( defming 
"essential" workers, etc.). 

FN2 E.g., Alaska Statutes section 23.40.200(c) 
~ (mediation required); Illinois Public Act 
83-1012, section 17 0983) (Ill. Legis. Serv. 
6781, to be codified at Ill. Ann. Stat. ch. 48, § 
1617) (mediation required); Minnesota Statutes . 
Annotated section l 79A.18, subdivisions 1, 2 · 
(West Supp. 1985) (mediation required for 45 
days, 60 days in case of teachers); Pennsylvania 
Statutes Annotated. title 43. section 1101.1003 
(Purden Supp. 1984) (mediation required); 
Wisconsin Statutes Annotated section 
ll 1.70C4l(cm) (West Supp. 1983) (mediation· 
arbitration required). 

FN3 E.g., Illinois Public Act 83-1012, section 17 
(5 days' notice required); Minnesota Statutes 
Annotated section l 79A. l 8, subdivision 3 (West 
Supp. 1985) (10 days); Wisconsin Statutes 
Annotated section 111.70(4)(cm) (West Supp. 
1983) (10 days). 

FN4 E.g., Minnesota Statutes Annotated section 
179AJ6 (WeSt Supp. 1985); Wisconsin Statutes 
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Annotated section 11 l.70(4l(jm) (West Supp. 
1983). ,. ; 

·.··· 
In contrast, the majority's : new.. California rule is 
hopelessly undefined and'uruiti-uctured. ~ addition to the 
breadth of the majority's "truly essential'' standard, the 
statutes presently provide no systematic classification of 
employees according to the nature of their work and the 
degree to which the public can tolerate work stoppages. 
Only firefighters are expressly prohibited from striking 
and giving recognition to picket lines. (Lab. Code. § 
1962.) Moreover, the four principal statutory schemes 
regulating other public employees establish widely 
differing approaches to labor relations for different types · 
and levels of employees. (Compare Gov. Code.§§ 3500-
3510 [Meyers-Milias-Brown Act, covering local 
government ~mployees]; 3512-3524 [State Employer
Employee Relations Act, covering state employees]; *613 
3540-3549.3 [Ed. Employment Relations Act, covering 
public school employees]; . 3560-3599 [governing 
employment in higher education].) Thus, these statutes 
produce inconsistent results when, as here, the right to 
strike is given recognition almost across the board. 

The Meyers-Milias-Brown Act, for example, provides "no 
clear mechanism for resolving disputes" ·between local 
governments and their workers. (Ante. p. 572, fn. 14;) In 
the absence of an administrative agency to settle charges 
of unfair labor . practices and compel such remedies as 
mediation, presumably all strike-related issues will go to 
the courts in the first instance, but the courts are poor 
forums for the resolution of such issues. On the other 
hand, issues arising out of work stoppages by public 
school employees are to be resolved by the Public · 
Employee Relations Board (PERB) on the basis of· 
PERB's own set of remedies. Of course, this anomalous 
situation is in large part the product of this court's 
tolerance of strikes by teachers ( El Rancho Unified Sch. 
Dist. v. Natjonal Ed Assn., supra. 33 Cal.3d 946; ~ 
Diego Teachers Assn. v. Superior Court (] 979) 24 Cal.3d 
l [154 Cal.Rptr. 893. 593 .P.2d 8381} and PERB's 
correlative expansion of its authority so that it may 
compel mediation or _adopt other remedies in labor 
disputes in public education (see Cal. Admin. Code. tit. 8. 
§ 32000 et seq.). 

Finally, nothing in PERB's explicit stitutory powers 
(Gov. Code, § 3541.3) extends to mandatory arbitration, 
for example, so it remains to be established whether state 
employees, also· under PERB's jurisdiction (id., § 3513, 
subd. (g)), will be governed by the same ground rules as 
educational employees, or whether some of them, perhaps 
deemed ''truly essential," will be· subject to binding 
arbitration under rules that do not now exist. 

. I would affirm the judgment. 

Respondent's petition for a rehearing was denied June 27, 
1985. *614 . 

Cal. 
County Sanitation Dist. No. 2 v. Los Angeles Co.unty 
·Employees' Assn. 
38 Cal.3d 564, 699 P.2d 835, 214 Cal.Rptr. 424, 119 
L.R.R.M. (BNA) 2433, 53 USLW 2578 

END OF DOCUMENT 

0 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

56~ 



... : - ~ 

.. )'.~~~! :).;.?r:;~ i.~:~- '.·: . ' 
.. ·.:·, ·: l/~~fr~ (~~.-~ ... :. ::-

---
570 



--~·---:' 

/ 
I 

I ,/. 

I 
' I 

! 

! 

e 

I 
I EXHIBIT I 

RESPONSE TO COMMENTS BY DEPARTMENT OF FINANCE· 
Local Government Employment Relations :": ,. ':' 

CSM-01-TC-30 · .. ·· · · 
· REGEM:D,<· 

'.; :,:-;1i·i:_~·:t~.~rn~:~J.~>-;~· '~. :_ ''':· ~~::_~-~~· 
By 

County of Sacramento 
. ' 7 .. NOV .1 2006 

COMMISStON ON 
STATE MANDATES 

•The CoUn.ty of Sacramento disagrees With the contention of the Department of Fmance 
that the activities of: . ''Follow Public Employment Relations Board (PERB) procedures in 
responding to charges and appeals filed with PERB by an entity other than the local 
public agency employer" are discretionary and do not create reimbursable state mandated 
costs. 

First of all, when a charge or appeal is filed with the PERB, the local governmental entity 
has no cpoice other than to respond. To do otherWise can result in being folind having 
committed an unfair labor practice, whiph may not, in fact, have occurred. Additionally, 
mariagement must respond to unfair practice 'charges as part of its duty to address labor 
issues. 

Furthermore, it is not cheaper, as contended by th.e Department of Finance, to have labor 
matters heard before the PERB. First of all, before the test claim legislation, the only 
thing which occurred was a writ of mandate. It was more expeditious and less costly to 
proceed by writ of mandate. Now, with the processes and procedures established by the 
test claim legislation, rather than a simple writ of mandate, there.is a substantially longer 
and more cumberso.me administrative process which. must be pursued, with its various 
appeals. · · 

Additionally, because it does not cost anything to file a complaint with the PERB, we 
have seen an increase in actions filed before the PERB than we did under the prior law. 

, This was not the situation when the unions were forced to file a writ of mandate with the 
courts. 

As a result, this test claiin legislation has not resulted iri cost savings, but in substantial 
expenditures of time and money. 

I declare under penalty of perjury that the foregoing is true and corre~t, and that this 
decfaration is executed this 16th day of November,. 2006, at Sacramento, California. 

KRISTA C. WHITMAN 
Supervising Deputy County Counsel 
County of Sacramento · 
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PROOF OF SERVICE BY MAIL 

I, Rebecca Baich, declare: 

I am a citizen of the United States, over the age of 18 years, arid not a party to 
the above-entitled action. I am employed in the County of Sacramento and my 
business address Is 700 H Street, .Suite 2650, Sacramento, California 95814. 

· I am readily familiar with the business practices of the collection and processing 
of correspondence for mailing with the United States Postal Service, and . 
correspondence so collected and processed is deposited with the United States Postal 
Service on the same date in the ordinary course of business. On November 16, 2006, I 
served a copy of the following: -

Response To Comments By Department of Finance 
. . 

on the parties interested in said action by placing a true copy thereof enclosed in an 
envelope or envelopes addressed as follows: · · 

See attached service ·nst 

and then by sealing each envelope· and depositing it in the United States Postal Service 
following ordinary business practices. - · · · · 

I declare under penalty of perjury under the laws of the State of California that 
ttie foregoing is true and correct, and that this declaration was executed on November 

16, 2006, at Sacramento, Catifomia. ~ 

Rab cca Baich . 

_,.----.. 
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Ser\tice list 
..... 

The Commission on State Mandates . · 
980 Ninth Street, Suite 300 ':~~fr'.;::;',.1'.;}: 
Sacramento, CA 95814 ·.:•.:,~:·',;i"'""::·' 

·Legislative Analysfs Office 
Attention: Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Leonard Kaye, Esq. 
County of Los Angeles · 
Department of Auditor-Controller 
500 West Temple St., Suite 525 
Los Angeles, CA 90012 

Wellhouse & Associate 
. 9175 Kiefer Boulevard, Suite 121 

Sacramento, CA 95826 · · 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814 

Ginny Brummels 
State Controller's Office 
Division of Accounting and Reporting 
3301 C Street, Room 500 · 
Sacramento, CA 95816 

Mr. Allan Burdick 
Maximus, Inc. 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Bonnie TerKeurst 
. CouAty of San Bernardino 
Auditor-Controller/Recorder's Office 
222 West Hospitality Lane, Fourth Floor 
San Bernardino, CA 92415-0018 

Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 51.8 
Sacramento, CA 95814 · 

Dee Contreras 
City of Sacramento 
915 I Street, Fourth Floor 
Sacramento, CA 95814 

w:ldeptranslllnuncc\2006\response to comments pas.doc 

.,;Mr. J. Bradley Burgess 
_,_·public Resource Manager:nent Group · 

· ':·1380 Lead Hill Blvd., Suite 106 
·· Roseville, CA 95661 · 

Mr. Robert Thompson 
Public Employment Relations Board 
General Counsel · 
1 031 1 Bth Street 

·Sacramento, CA 95814 

Mr. Glen Everroad 
Revenue Manager 
City of Newport Beach 
P.O. Box 1768 . 
Newport Beach, CA 92659 

Director 
Department of Industrial Relations 
770 L Street 
Sacramento, CA 95814 

Executive Director 
Public Employment Relations Board 
1031 18th Street . 
Sacramento, CA 95814 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 
705-2 East Bidwell Street, Suite 294 
Folsom, CA 95630 

Ms. Carla Casteneda · 
Department of Finance 
915 L Street, Suite 1280 
Sacramento, CA 95814 

Ms. Susan Geanacou 
· Department of Finance 
915 L Steet; Suite 1280 
Sacramento, CA 95814 

PROOF O'f5I~u:R~VI=CE=;;;:;------------
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